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JON S, BACH, A p p l i c a n t WCB C V - 8 8 0 0 4 
D a v e F o w l e r , A s s i s t a n t A t t o r n e y G e n e r a l N o v e m b e r 3 0 , 1 9 8 8 
G e r r i C h r i s t e n ' s e n , D e p t . o f J u s t i c e F i n d i n g s o f F a c t , C o n c l u s i o n s a n d 

P r o p o s e d O r d e r ( C r i m e V i c t i m A c t ) 
P u r s u a n t t o n o t i c e , a h e a r i n g was c o n d u c t e d and 

c o n c l u d e d by Roger C. P e a r s o n , s p e c i a l h e a r i n g s o f f i c e r , on 
November 2 , 1 9 8 8 a t Salem, Oregon. A p p l i c a n t , Jon-S. Bach, was 
p r e s e n t and n o t . r e p r e s e n t e d by c o u n s e l . The D e p a r t m e n t o f J u s t i c e 
C r i m e V i c t i m s ' C o m p e n s a t i o n Fund ( " D e p a r t m e n t " ) was r e p r e s e n t e d by 
Dave F o w l e r , A s s i s t a n t A t t o r n e y G e n e r a l . The c o u r t r e p o r t e r was 
T i n a Duncan. The r e c o r d was c l o s e d November 2 , 1 9 8 8 . 

A p p l i c a n t has r e q u e s t e d r e v i e w by t h e W o r k e r s ' 
C o m p e n s a t i o n B o a r d o f t h e D e p a r t m e n t ' s F i n d i n g s o f F a c t , 
C o n c l u s i o n s and Order on R e c o n s i d e r a t i o n d a t e d A p r i l 1 3 , 1 9 8 8 . ; By 
i t s o r d e r , t h e D e p a r t m e n t a c c e p t e d a p p l i c a n t ' s c l a i m f o r 
c o m p e n s a t i o n , f i l e d p u r s u a n t t o t h e C o m p e n s a t i o n o f Crime V i c t i m s 
A c t ( A c t ) . ORS 1 4 7 . 0 0 5 t o 1 4 7 . 3 6 5 . However, f i n d i n g t h a t 
a p p l i c a n t ' s a c t i o n s and c o n d u c t c o n t r i b u t e d t o h i s i n j u r i e s , t h e 
D e p a r t m e n t awarded c o m p e n s a t i o n e q u a l t o 5 0 p e r c e n t o f h i s 
u n r e i m b u r s e d . m e d i c a l and h o s p i t a l expenses up t o a maximum amount 
o f $ 5 , 0 0 0 . 

ISSUES 

Was a p p l i c a n t ' s i n j u r y s u b s t a n t i a l l y a t t r i b u t a b l e t o h i s 
own w r o n g f u l a c t or d i d a p p l i c a n t s u b s t a n t i a l l y p r o v o k e h i s 
a s s a i l a n t ? 

D i d a p p l i c a n t ' s a c t s o r c o n d u c t p r o v o k e or c o n t r i b u t e t o 
h i s i n j u r y ? I f s o , t o what d e g r e e o r e x t e n t . 

FINDINGS OF FACT 

.The f o l l o w i n g f a c t s a r e n o t i n d i s p u t e . On 
September 28, 1 9 8 7 , a p p l i c a n t t i m e l y f i l e d an a p p l i c a t i o n f o r 
b e n e f i t s w i t h t h e Crime V i c t i m s ' C o m p e n s a t i o n P r o g r a m . A p p l i c a n t 
c l a i m e d t h a t he had been t h e v i c t i m o f an a s s a u l t and b a t t e r y on 
September 7 , 1 9 8 7 . As a r e s u l t o f t h i s a t t a c k , he s u s t a i n e d 
f r a c t u r e s t o h i s l e f t cheekbone and n a s a l s e p t u m , w h i c h e v e n t u a l l y 
r e q u i r e d s u r g e r y t o r e p a i r . 

Law e n f o r c e m e n t o f f i c i a l s were n o t i f i e d o f t h e a l l e g e d 
a s s a u l t on September 8 , 1 9 8 7 , w h i c h was w i t h i n 7 2 h o u r s o f i t s 
p e r p e t r a t i o n ; O f f i c e r S t r u b l e , a L i n n C o u n t y Deputy S h e r i f f , 
i n v e s t i g a t e d t h e i n c i d e n t . F o l l o w i n g t h e i n v e s t i g a t i o n , c r i m i n a l 
c h a r g e s f o r A s s a u l t I V were i n s t i t u t e d a g a i n s t t h e a l l e g e d 
a s s a i l a n t s , W i l l P e t e r s o n and M i c k e y Adams. F o l l o w i n g a c o u r t 
t r i a l , b o t h i n d i v i d u a l s were a c q u i t t e d o f t h e c h a r g e s . 

A p p l i c a n t r e t u r n e d t o h i s work as a t e a c h i n g a s s i s t a n t 
f o r t h e Oregon S t a t e U n i v e r s i t y C o l l e g e o f Pharmacy on September 
2 1 , 1 9 8 7 . He has i n c u r r e d m e d i c a l expenses i n e x c e s s o f t h e $ 2 5 0 
s t a t u t o r y minimum. 

On March 2 , 1 9 8 8 , t h e D e p a r t m e n t a c c e p t e d a p p l i c a n t ' s 
c l a i m f o r b e n e f i t s . However, t h e D e p a r t m e n t f o u n d t h a t a p p l i c a n t 
was " i n t o x i c a t e d " and a c t i n g i n an " o b n o x i o u s " manner a t t h e t i m e 
o f t h e a s s a u l t . R e a s o n i n g t h a t a r e a s o n a b l e and p r u d e n t p e r s o n 
w o u l d n o t have c o n d u c t e d h i m s e l f i n such a manner, t h e D e p a r t m e n t 
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c o n c l u d e d t h a t a p p l i c a n t ' s a c t i o n s and c o n d u c t had c o n t r i b u t e d t o 
h i s i n j u r y . C o n s e q u e n t l y , t h e D e p a r t m e n t h e l d t h a t a p p l i c a n t was 
e n t i t l e d t o r e c o v e r 50 p e r c e n t o f h i s u n r e i m b u r s e d m e d i c a l and 
h o s p i t a l e x p e n s e s n o t t o exceed $5,000. 

A p p l i c a n t r e q u e s t e d r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t he 
had n o t c o n t r i b u t e d t o t h e i n j u r i e s he had s u s t a i n e d . The 
D e p a r t m e n t i s s u e d an Ord e r on R e c o n s i d e r a t i o n on A p r i l 13, 1988, 
a d h e r i n g t o i t s p r i o r o r d e r . T h e r e a f t e r , a p p l i c a n t t i m e l y 
r e q u e s t e d r e v i e w by t h e W o r k e r s ' C o m p e n s a t i o n B o a r d . 

A f t e r r e v i e w i n g t h e r e c o r d and c o n s i d e r i n g t h e 
t e s t i m o n y , I make t h e f o l l o w i n g f i n d i n g s c o n c e r n i n g t h e f a c t s 
w h i c h a r e i n d i s p u t e . 

The e v e n i n g o f t h e a t t a c k , a p p l i c a n t was a t t h e 
"Buzzsaw" t a v e r n d r i n k i n g and d a n c i n g . He a r r i v e d a r o u n d 9 p.m. 
and l e f t a t a p p r o x i m a t e l y 2 a.m. As t h e e v e n i n g p r o g r e s s e d , 
a p p l i c a n t became i n t o x i c a t e d and began a n n o y i n g t h e f e m a l e 
c u s t o m e r s , p a r t i c u l a r l y T e d d i R i c h . P e t e r s o n and Adams were 
" b o u n c e r s " a t t h e Buzzsaw. A l t h o u g h t h e y c o n s i d e r e d e v i c t i n g 
a p p l i c a n t f r o m t h e t a v e r n f o r h i s b e h a v i o r , he was n o t as k e d t o 
l e a v e . 

W h i l e a t t h e Buzzsaw, a p p l i c a n t met F r a n k R o l e s , who 
o f f e r e d him a r i d e home. A f t e r l e a v i n g t h e t a v e r n , a p p l i c a n t and 
R o l e s p u r c h a s e d t w o ca s e s o f beer and a t t e n d e d a p a r t y a t R o l e s ' 
r e s i d e n c e . Many o f t h e i n d i v i d u a l s f r o m t h e t a v e r n were a t t h e 
p a r t y . W h i l e a t t h e p a r t y , a p p l i c a n t c o n t i n u e d t o d r i n k , h i s 
s t a t e o f i n t o x i c a t i o n i n c r e a s e d , and h i s b e h a v i o r became 
d i s r u p t i v e . 

W i t h R o l e s ' p e r m i s s i o n , P e t e r s o n t o l d a p p l i c a n t t o l e a v e 
t h e p a r t y . A p p l i c a n t e v e n t u a l l y l e f t , b u t r e t u r n e d , a t l e a s t 
o n c e , t o r e c o v e r " h i s b e e r . " A f t e r h i s d e p a r t u r e , he r e m a i n e d 
o u t s i d e o f t h e r e s i d e n c e d e c i d i n g how he w o u l d g e t home. Sometime 
t h e r e a f t e r , a p p l i c a n t was a s s a u l t e d by P e t e r s o n and Adams. 
F o l l o w i n g t h e a t t a c k , he r a n t o t h e r e s i d e n c e o f T e r e s a McKay, who 
e v e n t u a l l y gave him a r i d e home. 

ULTIMATE FINDINGS OF FACT 

A p p l i c a n t ' s i n j u r y was n o t s u b s t a n t i a l l y a t t r i b u t a b l e t o 
h i s own w r o n g f u l a c t n o r d i d he s u b s t a n t i a l l y p r o v o k e h i s 
a s s a i l a n t s . However, h i s i n e b r i a t e d c o n d u c t c o n t r i b u t e d t o h i s 
i n j u r y . 

CONCLUSIONS OF LAW 

The s t a n d a r d o f r e v i e w f o r c a s e s a p p e a l e d t o t h e B o a r d 
under t h e A c t i s de novo on t h e e n t i r e r e c o r d . ORS 1 4 7 . 1 5 5 ( 5 ) ; 
J i l l M. G a b r i e l , 35 Van N a t t a 1224, 1226 ( 1 9 8 3 ) . 

P u r s u a n t t o ORS 147.015, a p p l i c a n t i s e n t i t l e d t o an 
award under t h e A c t , i f , among o t h e r r e q u i r e m e n t s : 

" ( 5 ) The d e a t h or i n j u r y t o t h e v i c t i m was 
n o t s u b s t a n t i a l l y a t t r i b u t a b l e t o t h e w r o n g f u l 
a c t o f t h e v i c t i m o r s u b s t a n t i a l p r o v o c a t i o n 
o f t h e a s s a i l a n t o f t h e v i c t i m . " 
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The D e p a r t m e n t s h a l l d e t e r m i n e t h e d e g r e e or e x t e n t t o 
w h i c h t h e v i c t i m ' s a c t s or c o n d u c t p r o v o k e d or c o n t r i b u t e d t o t h e 
i n j u r i e s o r d e a t h o f t h e v i c t i m , and s h a l l r e d u c e or deny t h e 
a ward o f c o m p e n s a t i o n . ORS 1 4 7 . 1 2 5 ( 3 ) . 

" S u b s t a n t i a l l y a t t r i b u t a b l e t o h i s w r o n g f u l a c t " means 
a t t r i b u t a b l e t o an u n l a w f u l a c t v o l u n t a r i l y e n t e r e d i n t o f r o m 
w h i c h t h e r e can be a r e a s o n a b l e i n f e r e n c e t h a t , had t h e a c t n o t 
been c o m m i t t e d , t h e c r i m e c o m p l a i n e d o f w o u l d n o t have o c c u r r e d . 
OAR 1 3 7 - 7 6 - 0 1 0 ( 7 ) . " S u b s t a n t i a l p r o v o c a t i o n " means t h a t a 
v o l u n t a r y a c t o r u t t e r a n c e w h i c h t h e r e can be a r e a s o n a b l e 
i n f e r e n c e t h a t , had i t n o t have o c c u r r e d , t h e c r i m e w o u l d n o t have 
o c c u r r e d . OAR 1 3 7 - 7 6 - 0 1 0 ( 8 ) . 

F o l l o w i n g my de novo r e v i e w o f t h e d o c u m e n t a r y and 
t e s t i m o n i a l e v i d e n c e , I f i n d t h a t a p p l i c a n t was t h e v i c t i m o f an 
a s s a u l t w h i c h was n o t s u b s t a n t i a l l y a t t r i b u t a b l e t o any w r o n g f u l 
a c t nor s u b s t a n t i a l p r o v o c a t i o n on h i s p a r t . C o n s e q u e n t l y , I 
c o n c l u d e t h a t he i s e n t i t l e d t o b e n e f i t s f r o m t h e C r ime V i c t i m s ' 
C o m p e n s a t i o n Fund. However, I am p e r s u a d e d t h a t a p p l i c a n t ' s 
c o n d u c t c o n t r i b u t e d t o h i s i n j u r y . A c c o r d i n g l y , I h o l d t h a t t h e 
D e p a r t m e n t was j u s t i f i e d i n r e d u c i n g a p p l i c a n t ' s award o f 
compensat i o n . 

A p p l i c a n t c a t e g o r i c a l l y d e n i e s t h a t he was e i t h e r 
i n t o x i c a t e d or o b n o x i o u s o r t h a t he c o n t r i b u t e d , i n any manner, t o 
t h e i n j u r i e s he s u s t a i n e d . O t h e r t h a n b e i n g r e q u e s t e d t o l e a v e 
t h e p a r t y , he was unaware o f any c o n f r o n t a t i o n , a l t e r c a t i o n , 
d i s p u t e , o r d i s a g r e e m e n t o f any k i n d w i t h any i n d i v i d u a l . When 
asked t o e x p l a i n why t h e a s s a u l t had o c c u r r e d , a p p l i c a n t s u r m i s e d 
t h a t i t was because t h e a s s a i l a n t s were " b u l l y s , " as e x e m p l i f i e d 
by " t h e i r j o b as b o u n c e r s . " 

A f t e r c l o s e l y and c a r e f u l l y o b s e r v i n g a p p l i c a n t ' s 
a t t i t u d e and demeanor w h i l e t e s t i f y i n g a b o u t u n d i s p u t e d m a t t e r s 
c o n c e r n i n g h i s c l a i m , I d e t e c t e d n o t h i n g w h i c h w o u l d cause me t o 
d o u b t h i s c r e d i b i l i t y as a w i t n e s s . However, when q u e s t i o n e d 
a b o u t h i s c o n s u m p t i o n o f a l c o h o l and h i s s t a t e o f m i n d and 
b e h a v i o r t h a t n i g h t , a p p l i c a n t ' s v o i c e r o s e and h i s r e s p o n s e s 
became e v a s i v e . These o b s e r v a t i o n s p r o m p t me t o q u e s t i o n h i s 
c r e d i b i l i t y . 

My s u s p i c i o n s a r e f u r t h e r enhanced by c o m p a r i n g t h e 
c o n t e n t o f a p p l i c a n t ' s t e s t i m o n y w i t h t h e r e c o r d . S p e c i f i c a l l y , 
i n i n i t i a l l y r e l a t i n g t h e e v e n t s l e a d i n g up t o t h e a t t a c k , 
a p p l i c a n t t e s t i f i e d t h a t he went t o R o l e s ' home o n l y because R o l e s 
i n t e n d e d t o meet o t h e r p e o p l e t h e r e t o g i v e them r i d e s home. He 
s u b s e q u e n t l y a d m i t t e d t h a t he and R o l e s had p u r c h a s e d two c a s e s o f 
b e e r on t h e way t o t h e house. However, a p p l i c a n t c o n t i n u e d t o 
m a i n t a i n t h a t t h e g e t - t o g e t h e r was n o t a " p a r t y . " F u r t h e r m o r e , 
when q u e s t i o n e d a b o u t h i s s t a t e o f mind and a l c o h o l c o n s u m p t i o n 
t h a t n i g h t , a p p l i c a n t i n s i s t e d t h a t he had " o n l y 4 o r 5" d r i n k s 
and remembered e v e r y t h i n g t h a t happened. Y e t , o t h e r t h a n t e r m i n g 
them "mixed d r i n k s , " a p p l i c a n t was u n a b l e t o i d e n t i f y any o f t h e 
d r i n k s he consumed d u r i n g h i s 5-hour s t a y a t t h e t a v e r n . F i n a l l y , 
and most i m p o r t a n t , a p p l i c a n t d e n i e d t h a t any d i s p u t e w i t h any 
i n d i v i d u a l , male o r f e m a l e , had o c c u r r e d t h a t e v e n i n g . Inasmuch 
as t h i s d e n i a l i s d i r e c t l y c o n t r a r y t o t h e r e m a i n d e r o f t h e 
r e c o r d , w h i c h i n c l u d e s t h e o p i n i o n s o f an i n v e s t i g a t i v e o f f i c e r , 
as w e l l as t h e a t t o r n e y who p r o s e c u t e d t h e c r i m i n a l c a s e , I do n o t 
f i n d i t c r e d i b l e . 
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C o n s i d e r i n g t h e a f o r e m e n t i o n e d c o n c e r n s , I r e l y on t h e 
w r i t t e n r e c o r d , r a t h e r t h a n c l a i m a n t ' s t e s t i m o n y , i n r e s o l v i n g 
t h i s d i s p u t e . The r e c o r d p r i m a r i l y c o n s i s t s o f r e p o r t s f r o m t h e 
i n v e s t i g a t i n g o f f i c e r , . O f f i c e r S t r u b l e , and a t r i a l summary 
p r o v i d e d by Deputy D i s t r i c t A t t o r n e y G o n z a l e s . 

A f t e r c o n d u c t i n g h i s i n v e s t i g a t i o n , O f f i c e r S t r u b l e 
r e p o r t e d t h a t a p p l i c a n t had a l m o s t been e j e c t e d f r o m t h e Buzzsaw 
because he "was b e i n g a p a i n . " L a t e r t h a t e v e n i n g a t t h e R o l e s ' 
p a r t y , he had been asked t o l e a v e "because he was b e i n g a j e r k 
t o w a r d t h e l a d i e s . " He l e f t o n l y a f t e r he g o t " h i s b e e r . " I t was 
O f f i c e r S t r u b l e ' s o p i n i o n t h a t a p p l i c a n t had p r o b a b l y been b e a t e n 
up. S t r u b l e f u r t h e r c o n c l u d e d t h a t a p p l i c a n t had p r o b a b l y 
p r o v o k e d t h e f i g h t , s t a t i n g as f o l l o w s : 

" [ H ] e was e x t r e m e l y i n t o x i c a t e d . E v e r y b o d y 
I i n t e r v i e w e d s a i d he was ' w a s t e d . ' He 
d i d n ' t e ven know where i t happened. He 
p r o b a b l y d o e s n ' t r e a l l y know what happened." 

A l t h o u g h a p p l i c a n t a c k n o w l e d g e s O f f i c e r S t r u b l e s ' 
o p i n i o n , he d i s c o u n t s i t because S t r u b l e s was "on [ P e t e r s o n ' s and 
Adams'] s i d e . " Y e t , a p p l i c a n t c o n c e d e s t h a t he, S t r u b l e s , 
P e t e r s o n , Adams, R o l e s , and o t h e r s , t e s t i f i e d a t t h e " A s s a u l t I V " 
t r i a l , where t h e j u d g e a c q u i t t e d t h e d e f e n d a n t s o f a l l c h a r g e s . 
A p p l i c a n t does n o t c o n t e n d t h a t t h e j u d g e was "on t h e i r s i d e , " he 
o n l y a s s e r t s t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e t o e s t a b l i s h 
t h a t t h e y had a s s a u l t e d h i m . 

A r e c o u n t o f t h e t r i a l , p r o v i d e d by Deputy D i s t r i c t 
A t t o r n e y G o n z a l e s , s u p p o r t s a p p l i c a n t ' s c o n t e n t i o n t h a t he was 
a s s a u l t e d . However, t h e r e c o u n t does n o t s u p p o r t a p p l i c a n t ' s 
c h a r a c t e r i z a t i o n o f h i s c o n d u c t t h a t n i g h t . I n a d d i t i o n t o 
s e t t i n g f o r t h a d e t a i l e d summary o f t h e t r i a l , G o n z a l e s p r e s e n t s a 
r e a s o n e d a n a l y s i s o f t h e c a s e . G o n z a l e s summarized as f o l l o w s . 

The t e s t i m o n y e s t a b l i s h e d t h a t a p p l i c a n t was " r e a l 
o b n o x i o u s t o w a r d t h e l a d i e s " and " v e r y i n t o x i c a t e d " a t t h e Buzzsaw 
and a t t h e p a r t y . He and R o l e s had p u r c h a s e d two c a s e s o f bee r 
f o r t h e p a r t y . A p p l i c a n t was a s k e d t o l e a v e t h e p a r t y a n d , a t one 
p o i n t , l e f t . However, he l a t e r r e t u r n e d , i n s i s t i n g t h a t he 
w o u l d n ' t l e a v e w i t h o u t " h i s b e e r . " When he r e c e i v e d h i s case o f 
b e e r , he l e f t , b u t s h o r t l y r e t u r n e d . He was a g a i n a s k e d t o l e a v e 
and, f i n a l l y , d i d l e a v e a l o n e . P e t e r s o n and Adams l e f t t h e p a r t y 
" q u i t e a w h i l e l a t e r , " a t w h i c h t i m e most o f t h e g u e s t s had a l r e a d y 
d e p a r t e d . R o l e s t e s t i f i e d t h a t a p p l i c a n t had i n v i t e d h i m s e l f t o 
t h e p a r t y a n d , s i n c e he c o n t i n u e d t o d r i n k and b o t h e r p e o p l e , 
R o l e s had p e r m i t t e d P e t e r s o n t o ask a p p l i c a n t t o l e a v e . 
T h e r e a f t e r , R o l e s f e l l a s l e e p and d i d n o t a r i s e u n t i l t h e n e x t 
m o r n i n g . 

T e d d i R i c h , a c u s t o m e r a t t h e Buzzsaw and a g u e s t a t t h e 
p a r t y , t e s t i f i e d t h a t she had danced w i t h a p p l i c a n t and had been 
t o u c h e d by him "where he s h o u l d n ' t . " O t h e r w i t n e s s e s had 
t e s t i f i e d t h a t a p p l i c a n t had made advances t o w a r d R i c h and was 
b e i n g a " j e r k " t o w a r d s h e r . On a "1 t o 10" s c a l e o f i n t o x i c a t i o n 
( w i t h 1 b e i n g l o w ) , R i c h e s t i m a t e d t h a t a p p l i c a n t was a 10. R i c h 
c h a r a c t e r i z e d a p p l i c a n t ' s b e h a v i o r as " o b n o x i o u s . " She s t a t e d 
t h a t a p p l i c a n t had been r e p e a t e d l y a s k e d t o l e a v e and o n l y l e f t 
a f t e r r e t u r n i n g f o r h i s b e e r . F i n a l l y , she t e s t i f i e d t h a t Adams 
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l e f t t h e p a r t y i n h i s own t r u c k and P e t e r s o n l e f t i n R o l e s ' c a r , 
and R o l e s had n o t l e f t t h e r e s i d e n c e when she d e p a r t e d a t 4:30 o r 
5:00 t h a t m o r n i n g . 

D e p u t y D i s t r i c t A t t o r n e y G o n z a l e s c o n c l u d e d t h a t t h e 
j u d g e f o u n d t h a t a p p l i c a n t had s u s t a i n e d i n j u r i e s most l i k e l y 
c a u s e d f r o m an a s s a u l t . However, t h e j u d g e c o n s i d e r e d t h e 
e v i d e n c e i n s u f f i c i e n t t o c o n v i c t e i t h e r Adams o r P e t e r s o n . 
G o n z a l e s s u s p e c t e d t h a t t h e d e f e n d a n t s had a s s a u l t e d a p p l i c a n t , 
p r o b a b l y i n R o l e s ' y a r d r a t h e r t h a n i n t h e f i e l d , f o l l o w i n g a 
b r i e f c a r r i d e , as a p p l i c a n t had c o n t e n d e d . Y e t , G o n z a l e s a l s o 
b e l i e v e d t h a t a p p l i c a n t was " s e v e r e l y i n t o x i c a t e d and o b n o x i o u s . " 

C o n s i d e r i n g G o n z a l e s ' f a m i l i a r i t y w i t h t h e c a se and h i s 
u n i q u e o p p o r t u n i t y t o o b s e r v e each p a r t i c i p a n t and e v a l u a t e t h e i r 
t e s t i m o n y , h i s c o n c l u s i o n s a r e g i v e n g r e a t w e i g h t . These 
c o n c l u s i o n s f u r t h e r s u p p o r t t h e d e t e r m i n a t i o n t h a t a p p l i c a n t ' s 
c o n d u c t c o n t r i b u t e d t o h i s i n j u r y . 

A p p l i c a n t p r e s e n t e d h i s case i n a v e r y a r t i c u l a t e and 
e m p h a t i c manner. I r e c o g n i z e h i s o b j e c t i o n s and a p p r e c i a t e h i s 
c o n c e r n s . The a c t i o n s o f P e t e r s o n and Adams were beyond t h e norms 
o f s o c i e t y , and were d e s i g n e d t o , and u n f o r t u n a t e l y d i d , i n f l i c t 
p h y s i c a l i n j u r y . By no means s h o u l d my d e c i s i o n be i n t e r p r e t e d as 
s a n c t i o n i n g s uch c o n d u c t . Y e t , as d i s c u s s e d a b o v e , t h e 
p r e p o n d e r a n c e o f t h e p e r s u a s i v e e v i d e n c e e s t a b l i s h e s t h a t 
a p p l i c a n t ' s c o n d u c t a l s o c o n t r i b u t e d t o t h i s u n f o r t u n a t e 
i n c i d e n t . C o n s e q u e n t l y , I c o n c l u d e t h a t t h e D e p a r t m e n t was 
j u s t i f i e d i n r e d u c i n g a p p l i c a n t ' s award o f c o m p e n s a t i o n . See ORS 
1 4 7 . 1 2 5 ( 3 ) . C o n s i d e r i n g t h e c i r c u m s t a n c e s d e s c r i b e d h e r e i n , I 
f u r t h e r c o n c l u d e t h a t a 50 p e r c e n t r e d u c t i o n i n b e n e f i t s i s 
a p p r o p r i a t e . 

PROPOSED ORDER 

I recommend t h a t t h e F i n d i n g s o f F a c t , C o n c l u s i o n s and 
Ord e r on R e c o n s i d e r a t i o n o f t h e D e p a r t m e n t o f J u s t i c e C r i m e 
V i c t i m s ' C o m p e n s a t i o n Fund d a t e d A p r i l 13, 1988 be a f f i r m e d . 

ROBERT D. RASMUSSEN, A p p l i c a n t 
D a v e F o w l e r , A s s i s t a n t A t t o r n e y G e n e r a l 
G e r r i L . C h r i s t e n s e n , D e p t . o f J u s t i c e 

WCB C V - 8 8 0 0 5 
D e c e m b e r 1 5 , 1 9 8 8 
F i n d i n g s o f F a c t , C o n c l u s i o n s , a n d 
P r o p o s e d O r d e r ( C r i m e V i c t i m A c t ) 

P u r s u a n t t o n o t i c e , a h e a r i n g was c o n d u c t e d and 
c o n c l u d e d by Roger C. P e a r s o n , s p e c i a l h e a r i n g s o f f i c e r , on 
November 16, 1988 a t Salem, Oregon. A p p l i c a n t , R o b e r t S. 
Rasmussen, was p r e s e n t and n o t r e p r e s e n t e d by c o u n s e l . The 
D e p a r t m e n t o f J u s t i c e Crime V i c t i m s ' C o m p e n s a t i o n Fund 
( " D e p a r t m e n t " ) was r e p r e s e n t e d by Dave F o w l e r , A s s i s t a n t A t t o r n e y 
G e n e r a l . The c o u r t r e p o r t e r was Peggy Walman. The r e c o r d was 
c l o s e d November 16, 1988. 

A p p l i c a n t has r e q u e s t e d r e v i e w by t h e W o r k e r s ' 
C o m p e n s a t i o n B o a r d o f t h e D e p a r t m e n t ' s F i n d i n g s o f F a c t , 
C o n c l u s i o n s and Order on R e c o n s i d e r a t i o n d a t e d J u l y 26, 1988. By 
i t s o r d e r , t h e D e p a r t m e n t d e n i e d a p p l i c a n t ' s c l a i m f o r 
c o m p e n s a t i o n , f i l e d p u r s u a n t t o t h e C o m p e n s a t i o n o f Crime V i c t i m s 
A c t ( A c t ) . ORS 147.005 t o 147.365. The D e p a r t m e n t based i t s 
d e n i a l o n: ( 1 ) a p p l i c a n t ' s f a i l u r e t o c o o p e r a t e f u l l y i n t h e 



a p p r e h e n s i o n and p r o s e c u t i o n o f h i s a s s a i l a n t ; and ( 2 ) e v i d e n c e 
t h a t e s t a b l i s h e d t h a t a p p l i c a n t s u b s t a n t i a l l y c o n t r i b u t e d t o h i s 
i n j u r y by p r o v o k i n g h i s a s s a i l a n t . 

ISSUES 

D i d a p p l i c a n t c o o p e r a t e f u l l y w i t h l a w e n f o r c e m e n t 
o f f i c i a l s i n t h e a p p r e h e n s i o n and p r o s e c u t i o n o f t h e a s s a i l a n t ? 
I f n o t , has a p p l i c a n t e s t a b l i s h e d good cause f o r h i s f a i l u r e t o 
c o o p e r a t e ? 

Was a p p l i c a n t ' s i n j u r y s u b s t a n t i a l l y a t t r i b u t a b l e t o h i s 
own w r o n g f u l a c t o r d i d a p p l i c a n t s u b s t a n t i a l l y p r o v o k e h i s 
a s s a i l a n t ? 

D i d a p p l i c a n t ' s a c t s o r c o n d u c t p r o v o k e o r c o n t r i b u t e t o 
h i s i n j u r y ? I f s o , t o what d e g r e e or e x t e n t . 

FINDINGS OF FACT 

The f o l l o w i n g f a c t s a r e n o t i n d i s p u t e . On December 14, 
1987, a p p l i c a n t t i m e l y f i l e d an a p p l i c a t i o n f o r b e n e f i t s w i t h t h e 
C rime V i c t i m s ' C o m p e n s a t i o n Program. A p p l i c a n t c l a i m e d t h a t he 
had been t h e v i c t i m o f an a s s a u l t on December 6, 1987. As a 
r e s u l t o f t h i s a t t a c k , he s u s t a i n e d s e v e r a l f r a c t u r e s t o h i s l e f t 
f a c i a l b o n e s , w h i c h r e q u i r e d s u r g e r y t o r e p a i r . 

Law e n f o r c e m e n t o f f i c i a l s were n o t i f i e d o f t h e a s s a u l t 
on t h e day i t o c c u r r e d . O f f i c e r C l a r k e , a P o r t l a n d P o l i c e 
O f f i c e r , i n v e s t i g a t e d t h e i n c i d e n t . F o l l o w i n g t h e i n v e s t i g a t i o n , 
a p p l i c a n t d e c i d e d t o d e f e r c h a r g e s a g a i n s t h i s a s s a i l a n t , John 
B e l l e q u e . 

A p p l i c a n t r e t u r n e d t o h i s work as a m e c h a n i c on December 
14, 1987. He has i n c u r r e d m e d i c a l expenses i n e x c e s s o f t h e $250 
s t a t u t o r y minimum. 

On June 24, 1988, f o l l o w i n g i t s i n v e s t i g a t i o n , t h e 
D e p a r t m e n t f o u n d t h a t a p p l i c a n t " d i d n o t f o l l o w t h r o u g h w i t h t h e 
p r o s e c u t i o n o f t h i s c a s e . " The D e p a r t m e n t f u r t h e r f o u n d t h a t 
a p p l i c a n t had i n i t i a l l y p r o v o k e d h i s a s s a i l a n t by t h r o w i n g g r a v e l 
a t t h e a s s a i l a n t ' s v e h i c l e and t h e n by p u n c h i n g t h e a s s a i l a n t 
t h r o u g h t h e window o f h i s v e h i c l e . C o n c l u d i n g t h a t each o f t h e s e 
f i n d i n g s r e p r e s e n t e d a f a i l u r e t o c o mply w i t h s t a t u t o r y 
r e q u i r e m e n t s f o r b e n e f i t s under t h e Crime V i c t i m s ' C o m p e n s a t i o n 
P r o g r a m , t h e D e p a r t m e n t d e n i e d a p p l i c a n t ' s c l a i m . 

A p p l i c a n t r e q u e s t e d r e c o n s i d e r a t i o n . He a c k n o w l e d g e d 
t h a t he had c o n t r i b u t e d t o t h e " m u t u a l combat" w h i c h o c c u r r e d 
d u r i n g t h e " f i r s t i n c i d e n t " b etween h i m s e l f a,nd t h e a s s a i l a n t . 
However, a s s e r t i n g t h a t he had n o t c o n t r i b u t e d t o t h e "second 
i n c i d e n t , " w h i c h r e s u l t e d i n h i s i n j u r i e s , a p p l i c a n t c o n t e n d e d 
t h a t he was e n t i t l e d t o b e n e f i t s . F i n a l l y , a p p l i c a n t e x p l a i n e d 
t h a t he had n o t p r e s s e d c h a r g e s a g a i n s t t h e a s s a i l a n t because he 
had c o n c l u d e d t h a t i t w o u l d n o t be " i n t h e b e s t i n t r e s t [ s i c ] o f 
[ h i s ] f a m i l y . " 

The D e p a r t m e n t i s s u e d an O r d e r on R e c o n s i d e r a t i o n on 
J u l y 26, 1988, a d h e r i n g t o i t s p r i o r o r d e r . T h e r e a f t e r , a p p l i c a n t 
t i m e l y r e q u e s t e d r e v i e w by t h e W o r k e r s ' C o m p e n s a t i o n B o a r d . 
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A f t e r r e v i e w i n g t h e r e c o r d and c o n s i d e r i n g t h e 
t e s t i m o n y , I make t h e f o l l o w i n g f i n d i n g s c o n c e r n i n g t h e f a c t s 
w h i c h a r e i n d i s p u t e . 

On t h e a f t e r n o o n o f December 6, 1987, a p p l i c a n t and h i s 
m o t h e r were s t r i n g i n g C h r i s t m a s l i g h t s i n h i s f r o n t y a r d , when he 
h e a r d " s c r e e c h i n g t i r e s . " He t u r n e d t o see a v e h i c l e t r a v e l i n g 
down h i s r e s i d e n t i a l s t r e e t a t a r a p i d r a t e . S p e e d i n g v e h i c l e s 
had been a r e c u r r i n g p r o b l e m i n t h e n e i g h b o r h o o d . R e c o g n i z i n g t h e 
v e h i c l e as one o f t h e p r i m a r y p e r p e t r a t o r s o f t h i s s p e e d i n g 
p r o b l e m , a p p l i c a n t d e c i d e d t o i n t e r v e n e . 

A p p l i c a n t s t e p p e d i n t o t h e m i d d l e o f t h e s t r e e t . When 
t h e v e h i c l e d i d n o t d e c e l e r a t e , a p p l i c a n t moved t o w a r d t h e c u r b , 
p i c k e d up some g r a v e l and made a t h r o w i n g m o t i o n . However, he d i d 
n o t t h r o w t h e g r a v e l . 

The v e h i c l e l o c k e d i t s b r a k e s . As i t came t o a s t o p , 
i t s 1 7 - y e a r - o l d d r i v e r , John B e l l e q u e , i m m e d i a t e l y d i s e m b a r k e d and 
moved t o w a r d t h e f r o n t o f t h e v e h i c l e . A p p l i c a n t met him near t h e 
f r o n t f e n d e r on t h e d r i v e r ' s s i d e . An " a n i m a t e d d i s c u s s i o n " 
b e g a n , w h i c h " r a t h e r r a p i d l y " d i g r e s s e d i n t o a s h o v i n g m a t c h , and, 
f i n a l l y , a " b r a w l . " B e l l e q u e i n i t i a t e d t h e p h y s i c a l c o n t a c t . 

D u r i n g t h e b a t t l e , a p p l i c a n t a t t e m p t e d t o g e t i n t o t h e 
v e h i c l e t o d r i v e i t f r o m t h e a r e a . W h i l e a t t e m p t i n g t o do s o , he 
n o t i c e d b e t w e e n 6 and 12 beer b o t t l e s . B e l l e q u e p r e v e n t e d 
a p p l i c a n t f r o m s t a r t i n g t h e c a r . T h e r e a f t e r , B e l l e q u e removed a 
c l u b f r o m t h e back s e a t o f t h e c a r and began s w i n g i n g i t a t 
a p p l i c a n t . They s t r u g g l e d w i t h t h e c l u b u n t i l a p p l i c a n t ' s m o t h e r 
" t a p p e d " B e l l e q u e on t h e head w i t h an empty beer b o t t l e she had 
o b t a i n e d f r o m t h e back s e a t o f t h e v e h i c l e . T h i s a c t i o n marked 
t h e end o f t h e s t r u g g l e . 

A p p l i c a n t ' s m o t h e r w i t n e s s e d t h e b a t t l e f r o m i t s 
i n c e p t i o n . A second c a r , c a r r y i n g D a l e M i l l e r and R i c h a r d 
C a r r o l l , a r r i v e d on t h e scene sometime a f t e r t h e melee bagan. 
M i l l e r and C a r r o l l d i d n o t w i t n e s s t h e i n i t i a l s t a g e s o f t h e 
s t r u g g l e . 

As a p p l i c a n t and h i s mother r e t u r n e d t o t h e i r h o u se, 
B e l l e q u e made s e v e r a l t h r e a t e n i n g s t a t e m e n t s . These s t a t e m e n t s 
i n c l u d e d : "You're a c r a z y man, I ' l l g e t y o u " ; " I know where you 
l i v e " ; and "You b e t t e r keep y o u r k i d s i n s i d e . " 

A p p l i c a n t went i n t o t h e house t o r e s t and c a l m down. At 
t h i s p o i n t , he had no i n t e n t i o n o f r e p o r t i n g t h e i n c i d e n t . W i t h i n 
a b o u t 5 m i n u t e s , he h e a r d B e l l e q u e ' s v e h i c l e r e t u r n . A p p l i c a n t 
came o u t s i d e t o meet B e l l e q u e and an o l d e r man, I r v S p e n c e r , who 
was t h e f a t h e r o f B e l l e q u e ' s g i r l f r i e n d . 

Spencer a c c u s e d a p p l i c a n t o f p r o v o k i n g an i n c i d e n t w i t h 
a " c h i l d . " I n i t i a l l y , t h e i r d i s c u s s i o n was " r a t h e r a n i m a t e d . " 
However, as a p p l i c a n t e x p l a i n e d t h e s u r r o u n d i n g c i r c u m s t a n c e s , t h e 
exchange became more c o n v e r s a t i o n a l i n t o n e . B e l l e q u e became more 
a g i t a t e d as Spencer began l i s t e n i n g t o a p p l i c a n t ' s e x p l a n a t i o n . 

Spencer o r d e r e d B e l l e q u e t o " s h u t up" and " g e t i n t h e 
c a r . " A l t h o u g h B e l l e q u e became q u i e t , he d i d n o t r e t u r n t o t h e 
v e h i c l e . S h o r t l y t h e r e a f t e r , as a p p l i c a n t l o o k e d up t h e s t r e e t t o 
p o i n t where he had f i r s t seen t h e v e h i c l e , B e l l e q u e " b l i n d - s i d e d " 
h i m w i t h a punch t o t h e l e f t s i d e o f h i s f a c e . W i t h t h a t , 
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a p p l i c a n t announced t h a t he was n o t i f y i n g t h e p o l i c e . B e l l e q u e 
e x c l a i m e d t h a t he " d i d n ' t c a r e " and was "happy t o g e t t h a t one 
s h o t i n . " However, B e l l e q u e a l s o warned a p p l i c a n t t h a t i f he 
p u r s u e d t h e m a t t e r , he had b r o t h e r s who w o u l d " t a k e c a r e o f h i m . " 

A l t h o u g h a p p l i c a n t c o n t a c t e d l a w e n f o r c e m e n t o f f i c i a l s 
t h a t d a y, he a d v i s e d t h e i n v e s t i g a t i n g o f f i c e r t h a t he w o u l d 
" d e f e r c h a r g e s a t t h i s t i m e . " H i s d e c i s i o n w as.prompted by t h e 
t h r e a t s he had r e c e i v e d f r o m B e l l e q u e . L a t e r t h a t same d a y , 
Spencer r e t u r n e d t o a p p l i c a n t ' s home. A f t e r d e s c r i b i n g B e l l e q u e ' s 
c h a r a c t e r and p r o c l i v i t y f o r v i o l e n c e , Spencer e n c o u r a g e d 
a p p l i c a n t t o " l e t i t a l o n e " and " f o r g e t a b o u t i t . " 

F o l l o w i n g t h i s c o n v e r s a t i o n , a p p l i c a n t d e c i d e d t o seek 
c o m p e n s a t i o n as a c r i m e v i c t i m w i t h o u t f i r s t p r e s s i n g c r i m i n a l 
c h a r g e s . He l a t e r r e a s o n e d t h a t i f h i s c l a i m was d e n i e d f o r a 
f a i l u r e t o f u l l y c o o p e r a t e i n b r i n g i n g h i s a s s a i l a n t t o j u s t i c e , 
he s t i l l had u n t i l December 1989 t o r e i n s t i t u t e c h a r g e s a g a i n s t 
B e l l e q u e . 

ULTIMATE FINDINGS OF FACT 

A p p l i c a n t d i d n o t f u l l y c o o p e r a t e i n t h e a p p r e h e n s i o n 
and p r o s e c u t i o n o f h i s a s s a i l a n t . However, he has e s t a b l i s h e d 
good cause f o r h i s f a i l u r e t o f u l l y c o o p e r a t e . 

A p p l i c a n t ' s i n j u r y was n o t s u b s t a n t i a l l y a t t r i b u t a b l e t o 
h i s own w r o n g f u l a c t nor d i d he s u b s t a n t i a l l y p r o v o k e h i s 
a s s a i l a n t . Y e t , h i s i n i t i a l c o n d u c t d i d c o n t r i b u t e t o h i s i n j u r y . 

CONCLUSIONS OF LAW 

The s t a n d a r d o f r e v i e w f o r c a s e s a p p e a l e d t o t h e B o a r d 
under t h e A c t i s de novo on t h e e n t i r e r e c o r d . ORS 1 4 7 . 1 5 5 ( 5 ) ; 
J i l l M. G a b r i e l , 35 Van N a t t a 1224, 1226 ( 1 9 8 3 ) . 

P u r s u a n t t o ORS 147.015, a p p l i c a n t i s e n t i t l e d t o an 
award under t h e A c t , i f , among o t h e r r e q u i r e m e n t s : 

" ( 3 ) The a p p l i c a n t has c o o p e r a t e d f u l l y w i t h 
l a w e n f o r c e m e n t o f f i c i a l s i n t h e a p p r e h e n s i o n 
and p r o s e c u t i o n o f t h e a s s a i l a n t o r t h e 
d e p a r t m e n t has f o u n d t h a t t h e a p p l i c a n t ' s 
f a i l u r e t o c o o p e r a t e was f o r good c a u s e ; 

" ( 5 ) The d e a t h o r i n j u r y t o t h e v i c t i m was 
n o t s u b s t a n t i a l l y a t t r i b u t a b l e t o t h e w r o n g f u l 
a c t o f t h e v i c t i m o r s u b s t a n t i a l p r o v o c a t i o n 
o f t h e a s s a i l a n t o f t h e v i c t i m . " 

The D e p a r t m e n t s h a l l d e t e r m i n e t h e d e g r e e o r e x t e n t t o 
w h i c h t h e v i c t i m ' s a c t s o r c o n d u c t p r o v o k e d o r c o n t r i b u t e d t o t h e 
i n j u r i e s o r d e a t h o f t h e v i c t i m , and s h a l l r e d u c e o r deny t h e 
award o f c o m p e n s a t i o n . ORS 1 4 7 . 1 2 5 ( 3 ) . 

" S u b s t a n t i a l l y a t t r i b u t a b l e t o h i s w r o n g f u l a c t " means 
a t t r i b u t a b l e t o an u n l a w f u l a c t v o l u n t a r i l y e n t e r e d i n t o f r o m 
w h i c h t h e r e can be a r e a s o n a b l e i n f e r e n c e t h a t , had t h e a c t n o t 
been c o m m i t t e d , t h e c r i m e c o m p l a i n e d o f w o u l d n o t have o c c u r r e d . 
OAR 1 3 7 - 7 6 - 0 1 0 ( 7 ) . " S u b s t a n t i a l p r o v o c a t i o n " means t h a t a 
v o l u n t a r y a c t o r u t t e r a n c e w h i c h t h e r e can be a r e a s o n a b l e 
i n f e r e n c e t h a t , had i t n o t have o c c u r r e d , t h e c r i m e w o u l d n o t have 
o c c u r r e d . OAR 13 7 - 7 6 - 0 1 0 ( 8 ) . Q 



A p p l i c a n t t e s t i f i e d i n a t h o u g h t f u l , c a n d i d and 
f o r t h r i g h t manner. A f t e r c l o s e l y and c a r e f u l l y o b s e r v i n g h i s 
a t t i t u d e and demeanor w h i l e t e s t i f y i n g , I f i n d h im t o be an 
e n t i r e l y c r e d i b l e w i t n e s s . 

F o l l o w i n g my de novo r e v i e w o f t h e d o c u m e n t a r y and 
t e s t i m o n i a l e v i d e n c e , I f i n d t h a t a l t h o u g h a p p l i c a n t d i d n o t f u l l y 
c o o p e r a t e i n t h e a p p r e h e n s i o n and p r o s e c u t i o n o f t h e a s s a i l a n t , he 
had good cause f o r f a i l i n g t o do so. I am f u r t h e r p e r s u a d e d t h a t 
a p p l i c a n t was t h e v i c t i m o f an a s s a u l t w h i c h was n o t s u b s t a n t i a l l y 
a t t r i b u t a b l e t o any w r o n g f u l a c t n o r s u b s t a n t i a l p r o v o c a t i o n on 
h i s p a r t . T h e r e f o r e , I c o n c l u d e t h a t he i s e n t i t l e d t o b e n e f i t s 
f r o m t h e Crime V i c t i m s ' C o m p e n s a t i o n Fund. C o n s e q u e n t l y , I 
c o n c l u d e t h a t t h e D e p a r t m e n t ' s o r d e r s h o u l d be r e v e r s e d . However, 
I f i n d t h a t a p p l i c a n t ' s i n i t i a l c o n d u c t c o n t r i b u t e d t o t h e e v e n t s 
w h i c h r e s u l t e d i n h i s e v e n t u a l i n j u r y . A c c o r d i n g l y , I recommend 
t h a t h i s b e n e f i t s be r e d u c e d by 25 p e r c e n t . 

The D e p a r t m e n t c o n t e n d s t h a t a p p l i c a n t ' s c l a i m does n o t 
q u a l i f y f o r b e n e f i t s because he d i d n o t f u l l y c o o p e r a t e i n t h e 
a p p r e h e n s i o n and p r o s e c u t i o n o f t h e a s s a i l a n t . See ORS 
1 4 7 . 0 1 5 ( 3 ) . A p p l i c a n t c oncedes t h a t h i s a p p l i c a t i o n i n c o r r e c t l y 
i n d i c a t e s t h a t he had c o o p e r a t e d t o " a p p r e h e n d / p r o s e c u t e t h e 
a s s a i l a n t . " Y e t , he e x p l a i n s t h a t he d i d n o t f u l l y u n d e r s t a n d t h e 
e x t e n t t o w h i c h h i s p a r t i c i p a t i o n was r e q u i r e d t o s a t i s f y t h i s 
r e q u i r e m e n t . I f i n d h i s e x p l a n a t i o n t o be b o t h u n r e b u t t e d and 
r e a s o n a b l e . T h e r e f o r e , I do n o t c o n s i d e r t h e i n a c c u r a t e s t a t e m e n t 
on h i s a p p l i c a t i o n f a t a l t o h i s c l a i m . 

F u r t h e r m o r e , B e l l e q u e had d i r e c t l y t h r e a t e n e d a p p l i c a n t 
and h i s c h i l d r e n . When t h e s e t h r e a t s a r e c o n s i d e r e d i n 
c o n j u n c t i o n w i t h t h e a s s a i l a n t ' s c h a r a c t e r , as d e s c r i b e d by 
S p e n c e r , I am p e r s u a d e d t h a t a p p l i c a n t had r e a s o n t o f e a r f o r t h e 
s a f e t y and w e l l - b e i n g o f n o t o n l y h i m s e l f , b u t h i s f a m i l y , i f he 
p r o c e e d e d w i t h t h e c r i m i n a l c h a r g e s . C o n s e q u e n t l y , I c o n c l u d e 
t h a t a p p l i c a n t had good cause f o r f a i l i n g t o f u l l y c o o p e r a t e i n 
t h e a p p r e h e n s i o n and p r o s e c u t i o n o f B e l l e q u e . 

The D e p a r t m e n t does n o t a t t e m p t t o j u s t i f y t h e " s u c k e r 
p u n c h " w h i c h r e s u l t e d i n a p p l i c a n t ' s i n j u r y . However, i t c o n t e n d s 
t h a t a p p l i c a n t s u b s t a n t i a l l y p r o v o k e d h i s a s s a i l a n t by s t e p p i n g 
o u t i n t o t h e s t r e e t , a p p e a r i n g t o t h r o w g r a v e l a t t h e v e h i c l e , and 
t h r o w i n g t h e f i r s t punch w h i l e B e l l e q u e was s t i l l b e h i n d t h e 
s t e e r i n g w h e e l . Due t o t h i s c o n d u c t , t h e D e p a r t m e n t a s s e r t s t h a t 
a p p l i c a n t ' s c l a i m must be d e n i e d . See ORS 1 4 7 . 0 1 5 ( 5 ) . 

The r e c o r d s u p p o r t s t h e D e p a r t m e n t ' s c o n t e n t i o n t h a t 
a p p l i c a n t s t e p p e d i n t o t h e s t r e e t , p i c k e d up some g r a v e l , and made 
a t h r o w i n g g e s t u r e . Y e t , t h e p r e p o n d e r a n c e o f t h e p e r s u a s i v e 
e v i d e n c e n e i t h e r e s t a b l i s h e s t h a t a p p l i c a n t t h r e w t h e f i r s t p u nch 
n o r i n i t i a t e d t h e p h y s i c a l v i o l e n c e . My c o n c l u s i o n i s based on 
t h e f o l l o w i n g r e a s o n i n g . 

S u p p o r t f o r t h e D e p a r t m e n t ' s a s s e r t i o n t h a t a p p l i c a n t 
t h r e w t h e f i r s t p unch i s f o u n d i n O f f i c e r C l a r k e ' s i n v e s t i g a t i o n 
r e p o r t . O f f i c e r C l a r k e i n t e r v i e w e d B e l l e q u e , as w e l l as M i l l e r 
and C a r r o l l , t h e two " p a s s i n g m o t o r i s t s . " These w i t n e s s e s 
p r o v i d e d c o r r o b o r a t i o n f o r B e l l e q u e ' s s t o r y t h a t , a f t e r t h e c a r 
had s t o p p e d , a p p l i c a n t had r u n up t o t h e c a r and punched B e l l e q u e 
t h r o u g h t h e d r i v e r ' s window. 
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A p p l i c a n t a d m i t s t h a t , " i n a l l h o n e s t y " , he c a n n o t say 
who s h o v e d f i r s t o r t h r e w t h e i n i t i a l p u n c h . However, he 
v i g o r o u s l y r e f u t e s t h e a s s e r t i o n t h a t he p unched B e l l e q u e w h i l e 
h i s a s s a i l a n t was s t i l l i n t h e c a r . I n s t e a d , a p p l i c a n t i n s i s t s 
t h a t t h e s t r u g g l e began w h i l e B e l l e q u e was o u t s i d e o f t h e 
v e h i c l e . T h i s a c c o u n t i s p e r s u a s i v e l y s u p p o r t e d by a p p l i c a n t ' s 
m o t h e r , who d e s c r i b e d t h e scene as f o l l o w s : " [ t j h e c a r s t o p p e d i n 
t h e m i d d l e o f t h e s t r e e t r i g h t i n f r o n t o f o u r house and t h e y o u n g 
d r i v e r was o u t o f t h e c a r p o u n d i n g and h i t t i n g my s o n . " 

I n a d d i t i o n , a p p l i c a n t ' s m o t h e r p r o v i d e s i n f o r m a t i o n 
c o n c e r n i n g t h e w h e r e a b o u t s o f t h e " w i t n e s s e s . " She r e p o r t e d t h a t 
w h i l e t h e f i g h t i n g c o n t i n u e d , "a c a r had p u l l e d up b e h i n d t h e 
f i r s t c a r and s t o p p e d a b o u t 100 f e e t away." She f u r t h e r n o t e d 
t h a t t h e two o c c u p a n t s o f t h e second c a r s t a t e d t h a t t h e y d i d n o t 
know t h e d r i v e r and w o u l d n o t h e l p i n s t o p p i n g t h e b a t t l e . 

A p p l i c a n t ' s r e c o l l e c t i o n s a l s o s u g g e s t t h a t t h e 
• w i t n e s s e s " a r r i v e d on t h e scene a f t e r t h e a l t e r c a t i o n had b egun. 
He f i r s t n o t i c e d t h e o t h e r c a r a f t e r t h e " c l u b s w i n g i n g " 
i n c i d e n t . A l t h o u g h h i s a t t e n t i o n w o u l d n a t u r a l l y be p r i m a r i l y 
f o c u s e d on o t h e r more i m m e d i a t e m a t t e r s , i t i s r e a s o n a b l e t o 
e x p e c t him t o have n o t i c e d a second v e h i c l e had i t been on t h e 
scene as he a p p r o a c h e d B e l l e q u e ' s v e h i c l e . H i s l a c k o f 
o b s e r v a t i o n u n t i l t h e " c l u b s w i n g i n g " i n c i d e n t , p l u s h i s m o t h e r ' s 
a c c o u n t , l e a d s me t o c o n c l u d e t h a t t h e " p a s s i n g m o t o r i s t s " were 
n o t i n a p o s i t i o n t o have seen t h e f i g h t f r o m i t s i n c e p t i o n . 
C o n s e q u e n t l y , t h e i r s t a t e m e n t s a r e a c c o r d e d l i t t l e p r o b a t i v e 
w e i g h t . 

C o n s i d e r i n g h i s c h a r a c t e r and a v e r s i o n t o v i o l e n c e , 
a p p l i c a n t does n o t b e l i e v e t h a t he t h r e w t h e f i r s t p u n c h . I f i n d 
h i s c r e d i b l e t e s t i m o n y p e r s u a s i v e . F u r t h e r m o r e , s u b s e q u e n t e v e n t s 
l e n d s u p p o r t t o a p p l i c a n t ' s b e l i e f . F o l l o w i n g t h e f i r s t i n c i d e n t , 
B e l l e q u e r e t u r n e d t o t h e s c e n e , a c c o m p a n i e d by S p e n c e r . As w i t h 
t h e f i r s t i n c i d e n t , t h e exchange between Spencer and a p p l i c a n t was 
i n i t i a l l y h e a t e d . Y e t , u n l i k e t h e f i r s t i n c i d e n t , t h i s 
c o n f r o n t a t i o n d i d n o t become p h y s i c a l . I n s t e a d , t h e d i s c u s s i o n 
s h o r t l y became e m i n e n t l y c i v i l as e m o t i o n s e a s e d . I t was a t t h i s 
p o i n t t h a t B e l l e q u e t h r e w t h e " s u c k e r p u n c h . " Inasmuch as 
B e l l e q u e i n j e c t e d t h e p h y s i c a l v i o l e n c e i n t o t h i s l a t e r e x c h a n g e , 
i t i s r e a s o n a b l e t o c o n c l u d e t h a t he a l s o i n t r o d u c e d t h i s v i o l e n t 
b e h a v i o r d u r i n g t h e i r f i r s t i n t e r l u d e . 

The D e p a r t m e n t f u r t h e r c o n t e n d s t h a t t h e two i n c i d e n t s 
a r e i n e x t r i c a b l y e n t w i n e d and c a n n o t be s e p a r a t e d . A r g u i n g t h a t 
t h e a l t e r c a t i o n was i n i t i a t e d by a p p l i c a n t ' s p r o v o c a t i v e and 
a g g r e s s i v e b e h a v i o r , t h e D e p a r t m e n t s u b m i t s t h a t he i s f o r e c l o s e d 
f r o m r e c e i v i n g b e n e f i t s as a c r i m e v i c t i m . I a g r e e t h a t t h e two 
i n c i d e n t s a r e r e l a t e d . I f u r t h e r c o n c u r t h a t a p p l i c a n t ' s c o n d u c t 
c o n t r i b u t e d t o t h e a l t e r c a t i o n and, u l t i m a t e l y , h i s i n j u r y . 
However, t h e r e c o r d does n o t e s t a b l i s h t h a t a p p l i c a n t ' s i n j u r y was 
s u b s t a n t i a l l y a t t r i b u t a b l e t o h i s w r o n g f u l a c t o r s u b s t a n t i a 1 
p r o v o c a t i o n o f t h e a s s a i l a n t . R a t h e r , as p r e v i o u s l y d i s c u s s e d , I 
am p e r s u a d e d t h a t i t was t h e a s s a i l a n t who e s c a l a t e d t h e 
c o n f r o n t a t i o n i n t o p h y s i c a l v i o l e n c e . 

A p p l i c a n t ' s d e c i s i o n t o cause t h e v e h i c l e t o s t o p was 
c e r t a i n l y i l l - a d v i s e d . Y e t , t h e a c t was g r o u n d e d upon a v a l i d 
c o n c e r n f o r t h e s a f e t y o f h i s c h i l d r e n , as w e l l as h i s f e l l o w 
n e i g h b o r s , f r o m s p e e d i n g v e h i c l e s . A l t h o u g h one can q u e s t i o n h i s 
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m e t h o d s , h i s m o t i v e s a r e u n d e r s t a n d a b l e . I w o u l d r e g a r d h i s 
a c t i o n as an i m p u l s i v e s e l f - h e l p measure, d e s i g n e d t o p r o t e c t t h e 
n e i g h b o r h o o d and t o r e m i n d s p e e d i n g m o t o r i s t s o f t h e need t o 
o b s e r v e t r a f f i c l i m i t s . I t i s r e a s o n a b l e t o assume t h a t s u c h 
c o n d u c t w o u l d r e s u l t i n a v e r b a l e x c h a n g e , b u t I do n o t c o n s i d e r 
i t r e a s o n a b l y f o r e s e e a b l e t h a t t h i s b e h a v i o r w o u l d cause an 
e r u p t i o n o f p h y s i c a l v i o l e n c e . 

More i m p o r t a n t , t h e i n i t i a l i n c i d e n t had a l r e a d y 
c o n c l u d e d and some f i v e m i n u t e s had e l a p s e d , when B e l l e q u e 
r e t u r n e d t o t h e sc e n e . D u r i n g t h i s i n t e r i m p e r i o d , t h e 
p a r t i c i p a n t s had an o p p o r t u n i t y t o r e g a i n t h e i r composure and 
p r o c e e d i n a c i v i l and e m o t i o n a l l y m a t u r e manner. The r e c o r d 
s u p p o r t s t h e c o n c l u s i o n t h a t a p p l i c a n t a v a i l e d h i m s e l f o f t h i s 
o p p o r t u n i t y , w h i l e t h e a s s a i l a n t d i d n o t . 

W i t h t h e b e n e f i t o f h i n d s i g h t , a p p l i c a n t w i s h e s t h a t he 
had m e r e l y w r i t t e n down t h e v e h i c l e ' s l i c e n s e number and a d v i s e d 
t h e a p p r o p r i a t e a u t h o r i t i e s . I a g r e e t h a t t h i s a p p r o a c h w o u l d 
have been p r e f e r a b l e . Y e t , a p p l i c a n t ' s i m p u l s i v e b e h a v i o r d i d n o t 
e n t i t l e B e l l e q u e t o i n i t i a l l y engage i n p h y s i c a l v i o l e n c e o r , 
e v e n t u a l l y , t o commit an a s s a u l t . C o n s e q u e n t l y , I c o n c l u d e t h a t 
a p p l i c a n t i s e n t i t l e d t o b e n e f i t s as a v i c t i m o f a c r i m e . 
However, as d i s c u s s e d a bove, a p p l i c a n t ' s c o n d u c t a l s o c o n t r i b u t e d 
t o t h i s u n f o r t u n a t e i n c i d e n t and, t h e r e b y , h i s i n j u r i e s . 
A c c o r d i n g l y , a f t e r c o n s i d e r i n g t h e c i r c u m s t a n c e s d e s c r i b e d h e r e i n , 
I c o n c l u d e t h a t a 25 p e r c e n t r e d u c t i o n i n b e n e f i t s i s 
a p p r o p r i a t e . See ORS 1 4 7 . 1 2 5 ( 3 ) . 

PROPOSED ORDER 

I recommend t h a t t h e F i n d i n g s o f F a c t , C o n c l u s i o n s and 
O r d e r on R e c o n s i d e r a t i o n o f t h e D e p a r t m e n t o f J u s t i c e C r i me 
V i c t i m s ' C o m p e n s a t i o n Fund d a t e d J u l y 26, 1988 be r e v e r s e d . I 
f u r t h e r recommend t h a t a p p l i c a n t ' s c l a i m f o r b e n e f i t s be remanded 
t o t h e D e p a r t m e n t w i t h i n s t r u c t i o n s t o a c c e p t and p r o c e s s t h e 
c l a i m i n a c c o r d a n c e w i t h l a w . However, I recommend t h a t 
a p p l i c a n t ' s b e n e f i t s be l i m i t e d t o 75 p e r c e n t o f h i s m e d i c a l and 
h o s p i t a l e x p e n s e s , up t o a maximum amount o f $7,500. 

RHONDA L . B I L O D E A U , C l a i m a n t WCB 8 6 - 1 1 7 6 8 & 8 6 - 1 0 2 2 3 
L o n N. B r y a n t , C l a i m a n t ' s A t t o r n e y J a n u a r y 4, 1 9 8 9 
K e v i n L . M a n n i x , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by t h e Board en banc. 

S a f e c o I n s u r a n c e Company r e q u e s t s r e v i e w o f 
R e f e r e e N e a l ' s o r d e r w h i c h f o u n d i t r e s p o n s i b l e f o r c l a i m a n t ' s 
c e r v i c a l / t h o r a c i c c o n d i t i o n and o r d e r e d S a f e c o t o pay c l a i m a n t ' s 
a t t o r n e y an i n s u r e r - p a i d f e e o f $ 1 , 4 0 0 . we m o d i f y t h e R e f e r e e ' s 
o r d e r i n p a r t and a l s o award c l a i m a n t ' s a t t o r n e y an i n s u r e r - p a i d f e e 
f o r h i s s e r v i c e s on Board r e v i e w . 

ISSUES 

1 . Whether r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c e r v i c a l / t h o r a c i c c o n d i t i o n s i n c e e a r l y 1 9 8 6 l i e s w i t h 
E x p r e s s C o u r i e r and i t s i n s u r e r , AIAC, or Grimm's F u e l 
i t s i n s u r e r , S a f e c o . 
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2. Whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an 
i n s u r e r - p a i d f e e f o r h i s s e r v i c e s a t t h e h e a r i n g l e v e l . 

3. Whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an 
i n s u r e r - p a i d a t t o r n e y f e e f o r h i s s e r v i c e s on B o a r d r e v i e w . 

FINDINGS OF FACT 

C l a i m a n t , age 38 a t t h e t i m e o f t h e May 29, 1987 
h e a r i n g , has w o r k e d s i n c e h i g h s c h o o l p r i m a r i l y as a t r u c k d r i v e r 
o r heavy e q u i p m e n t o p e r a t o r . I n 1980 she r e c e i v e d c h i r o p r a c t i c 
t r e a t m e n t f o r r i g h t s h o u l d e r b l a d e p a i n , low back p a i n , h e a d a c h e s , 
neck p a i n and s t i f f n e s s ( E x s . A-2 and A - 4 ) . 

C l a i m a n t began w o r k i n g f o r Pony E x p r e s s C o u r i e r 
C o r p o r a t i o n , AIAC's i n s u r e d , as a c o u r i e r g u a r d i n e a r l y 1984. 
She i n j u r e d her n e c k / u p p e r back on or a b o u t June 19, 1984 as a 
r e s u l t o f u n l o a d i n g boxes i n t h e c o u r s e o f p e r f o r m i n g h e r d u t i e s 
a t Pony E x p r e s s ( E x s . 3 & 4 ) . She s u b s e q u e n t l y r e c e i v e d 
c h i r o p r a c t i c t r e a t m e n t f r o m Dr. Dawson f o r a c e r v i c a l / t h o r a c i c 
s t r a i n and r i g h t i n t e r c o s t a l s t r a i n (Ex. 3 ) . She was o f f work 
u n t i l e a r l y A u g u s t 1984 ( E x s . 3 & 6 ) . She t r e a t e d w i t h Dr. Dawson 
t h r o u g h September 1984. 

Dr. Dawson r e p o r t e d i n December 1984 t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and had no p e r manent i m p a i r m e n t , a l t h o u g h she 
s t i l l e x p e r i e n c e d m i n o r upper back d i s c o m f o r t when l i f t i n g h e r son 
t o o much (Ex. 9, page 1 ) . C l a i m a n t ' s c l a i m was c l o s e d by a 
J a n u a r y 1 1 , 1985 D e t e r m i n a t i o n O r d e r . She was awarded t e m p o r a r y 
t o t a l d i s a b i l i t y f r o m June 20, 1984 t h r o u g h A u g u s t 1 , 1984. No 
p e r m a n e n t d i s a b i l i t y was awarded (Ex. 9, Page 2 ) . 

C l a i m a n t began w o r k i n g f o r Grimm's F u e l Company, 
S a f e c o ' s i n s u r e d , as a t r u c k d r i v e r i n F e b r u a r y 1985 (Ex. 9A, 
Page 8 ) . I n O c t o b e r 1985 she saw Dr. Dawson s e v e r a l t i m e s f o r a 
r e c u r r e n c e o f t h e same symptoms t h a t she had f o l l o w i n g her 1984 
i n j u r y (Ex. 2, Page 3, and Ex 1 0 ) . 

I n March 1986 c l a i m a n t began d r i v i n g a r o u g h e r t r u c k a t 
Grimm's. Over t h e n e x t c o u p l e o f months she e x p e r i e n c e d i n c r e a s e d 
p a i n and numbness i n t h e c e r v i c a l / t h o r a c i c a r e a . She r e c e i v e d 
t r e a t m e n t f r o m Dr. Dawson d u r i n g t h i s t i m e p e r i o d . I n June 1986 
she d e v e l o p e d numbness and t i n g l i n g i n her hands. Dr. Dawson 
r e f e r r e d her t o Dr. B u s s a n i c h , a c h i r o p r a c t o r i n P o r t l a n d , i n l a t e 
June 1986. Dr. B u s s a n i c h p r e s c r i b e d p h y s i c a l r e h a b i l i t a t i o n 
t r e a t m e n t . B o t h Dr. B u s s a n i c h and Dr. Dawson t o o k c l a i m a n t o f f 
work i n l a t e June 1986 ( E x s . 13, 14, and 1 6 ) . 

AIAC, t h e i n s u r e r f o r Pony E x p r e s s , s e n t c l a i m a n t a 
l e t t e r on J u l y 1 , 1986 d e n y i n g r e o p e n i n g o f h e r June 1984 i n j u r y 
c l a i m as an a g g r a v a t i o n . The b a s i s f o r t h e d e n i a l was AIAC's 
c o n t e n t i o n t h a t c l a i m a n t ' s c u r r e n t n e c k / u p p e r back c o n d i t i o n was 
r e l a t e d t o her work a t Grimm's (Ex. 1 8 ) . 

On J u l y 10, 1986, c l a i m a n t ' s a t t o r n e y s e n t a l e t t e r t o 
S a f e c o , t h e i n s u r e r f o r Grimm's, making a c l a i m f o r c o m p e n s a t i o n 
r e g a r d i n g c l a i m a n t ' s work a t Grimm's. He a l s o s e n t a copy o f t h e 
l e t t e r t o AIAC and r e q u e s t e d AIAC's p o s i t i o n r e g a r d i n g t h e 
d e s i g n a t i o n o f a p a y i n g a g e n t p u r s u a n t t o ORS 656.307 (Ex. 9A, 
Pages 9 - 1 0 ) . 
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On J u l y 18, 1986, c l a i m a n t f i l e d an 801 c l a i m f o r m w i t h 
Grimm's (Ex. 1 9 ) . On A u g u s t 14, 1986, S a f e c o d e n i e d t h e c l a i m . 
The d e n i a l was n o t l i m i t e d , p e r i t s t e r m s , t o r e s p o n s i b i l i t y o n l y 
(Ex. 2 1 , Page 1) . 

C l a i m a n t ' s a t t o r n e y s u b s e q u e n t l y r e q u e s t e d t h a t t h e 
W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t i s s u e an Ord e r D e s i g n a t i n g a 
P a y i n g A g e n t , as between AIAC and S a f e c o , p u r s u a n t t o ORS 
656.307. B o t h i n s u r e r s t h e r e a f t e r a d v i s e d t h e D e p a r t m e n t t h a t 
r e s p o n s i b i l i t y was t h e o n l y i s s u e . On September 30, 1986, t h e 
D e p a r t m e n t i s s u e d an o r d e r d e s i g n a t i n g AIAC as t h e p a y i n g a g e n t 
p e n d i n g r e s o l u t i o n o f t h e r e s p o n s i b i l i t y i s s u e by t h e H e a r i n g s 
D i v i s i o n (Ex. 24 ) . 

I n 1986 c l a i m a n t e x p e r i e n c e d w o r sened symptoms and a 
w o r s e n i n g o f h e r u n d e r l y i n g c e r v i c a l / t h o r a c i c c o n d i t i o n / p a t h o l o g y 
as a r e s u l t o f her work a t Grimm's. 

C l a i m a n t t o o k t h e p o s i t i o n a t t h e h e a r i n g l e v e l and on 
a p p e a l t o t h e Board t h a t Grimm's was t h e r e s p o n s i b l e p a r t y 
r e g a r d i n g h er n e c k / u p p e r back c o n d i t i o n and c l a i m a n t ' s a t t o r n e y 
a c t i v e l y p a r t i c i p a t e d a t t h e h e a r i n g and Board l e v e l s r e g a r d i n g 
t h e r e s p o n s i b i l i t y i s s u e . 

C l a i m a n t ' s t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n r a t e i s 
h i g h e r i f Grimm's, r a t h e r t h a n Pony E x p r e s s , i s t h e r e s p o n s i b l e 
e m p l o y e r (Ex. 24, Page 1 ) . 

OPINION AND CONCLUSIONS 

R e s p o n s i b i l i t y 

T h i s i s a case i n v o l v i n g a s p e c i f i c t r a u m a t i c i n j u r y 
d u r i n g t h e f i r s t employment f o l l o w e d by a g r a d u a l w o r s e n i n g , w i t h 
no s p e c i f i c t r a u m a t i c e v e n t , d u r i n g t h e second employment. I n 
such a c a s e , i n o r d e r f o r r e s p o n s i b i l i t y t o s h i f t t o t h e second 
e m p l o y e r t h e second employment must have caused a w o r s e n i n g o f t h e 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n — t h a t i s , a w o r s e n i n g o f 
p a t h o l o g y . Worsened symptoms, even where t h e y r e s u l t i n i n c r e a s e d 
d i s a b i l i t y , a r e i n s u f f i c i e n t t o s h i f t r e s p o n s i b i l i t y t o t h e second 
e m p l o y e r . I f w o r s e n e d symptoms were s u f f i c i e n t , t h e f i r s t 
e m p l o y e r w o u l d n e v e r be r e s p o n s i b l e . See H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) ; Kienow's Food 
S t o r e s v. L y s t e r , 79 Or App 416, 419, 421 ( 1 9 8 6 ) . 

The e v i d e n c e i n t h e r e c o r d c l e a r l y e s t a b l i s h e s t h a t 
c l a i m a n t s u f f e r e d w o r s e n e d symptoms r e g a r d i n g h er 
c e r v i c a l / t h o r a c i c c o n d i t i o n as a r e s u l t o f her employment a t 
Grimm's i n 1986. The q u e s t i o n i s w h e t h e r t h e r e was any w o r s e n i n g 
o f h er u n d e r l y i n g c o n d i t i o n / p a t h o l o g y . T h i s i s a m e d i c a l q u e s t i o n 
and r e q u i r e s an e x a m i n a t i o n o f t h e m e d i c a l e v i d e n c e i n t h e 
r e c o r d . T h r e e p h y s i c i a n s have o f f e r e d o p i n i o n s r e g a r d i n g t h e 
r e s p o n s i b i l i t y i s s u e : Dr. Dawson, Dr. B u s s a n i c h , and 
Dr. L a n g s t o n , an o r t h o p e d i c s u r g e o n who examined c l a i m a n t i n 
A p r i l 1987. 

Dr. B u s s a n i c h ' s 1986 r e p o r t (Ex. 14) and h i s d e p o s i t i o n 
t e s t i m o n y (Ex. 48) s u p p o r t a f i n d i n g t h a t c l a i m a n t e x p e r i e n c e d 
some p a t h o l o g i c a l w o r s e n i n g i n 1986 as a r e s u l t o f h e r work a t 
Grimm's. Dr. B u s s a n i c h a c k n o w l e d g e d t h a t c l a i m a n t had a c h r o n i c 
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c e r v i c a l / t h o r a c i c s t r a i n and c h r o n i c l o n g t e r m n e r v e r o o t 
i n f l a m m a t i o n a t t h e c e r v i c a l l e v e l as a r e s u l t o f t h e 1984 i n j u r y 
(Ex. 14, Pages 4-5 and Ex. 48, Page 1 3 ) . But he a l s o o p i n e d t h a t 
t h e symptoms and c l i n i c a l s i g n s t h a t c l a i m a n t d e v e l o p e d i n t h e 
s p r i n g o f 1986, w h i c h had n o t e x i s t e d p r e v i o u s l y , were i n d i c a t i v e 
o f w o r s e n e d p a t h o l o g y : i r r i t a t i o n o f t h e n e r v e t r u n k s i n t h e 
upper e x t r e m i t i e s (Ex. 14, Page 5 and Ex. 48, Page 19, L i n e s 22-25 
and Page 20, L i n e s 1 - 1 0 ) . F u r t h e r , Dr. B u s s a n i c h r e p o r t e d t h a t 
h i s r a d i o g r a p h i c f i n d i n g s i n d i c a t e d s i g n i f i c a n t v e r t e b r a l 
m i s a l i g n m e n t due t o m u s c l e spasms and f i b r o s i s (Ex. 14, Page 5 ) . 
No such f i n d i n g s were r e p o r t e d by Dr. Dawson f o l l o w i n g t h e June 
1984 i n j u r y (Ex. 3 ) . 

Dr. Dawson o p i n e d i n J a n u a r y 1987 t h a t c l a i m a n t d i d n o t 
s u f f e r a new i n j u r y a t Grimm's i n 1986; r a t h e r he f e l t t h a t 
c l a i m a n t ' s work a t Grimm's a g g r a v a t e d her symptoms f r o m t h e 1984 
i n j u r y (Ex. 3 4 A ) . He r e i t e r a t e d t h a t v i e w i n h i s May 18, 19.87 
r e p o r t (Ex. 49, Page 2) and i n h i s May 19, 1987 d e p o s i t i o n 
(Ex. 50, Page 15, L i n e s 17-25, Page 16, L i n e s 1-2, and Page 2 1 , 
L i n e s 6 - 1 1 ) . The r e a s o n he gave f o r c h a r a c t e r i z i n g c l a i m a n t ' s 
p r o b l e m s i n 1986 as an a g g r a v a t i o n r a t h e r t h a n a new i n j u r y was 
t h a t t h e p r o b l e m s were i n t h e same a r e a as i n 1984 (Ex. 50, 
Page 2 1 , L i n e s 1 2 - 1 4 ) . However, Dr. Dawson a c k n o w l e d g e d t h a t some 
o f c l a i m a n t ' s symptoms i n 1986 -- i n t h e upper e x t r e m i t i e s -- were 
new. He added t h a t t h e new symptoms were coming f r o m t h e n e r v e 
r o o t i r r i t a t i o n l o c a t i o n i n t h e n e c k / u p p e r back a r e a t h a t was 
b o t h e r i n g c l a i m a n t s i n c e t h e 1984 i n j u r y (Ex. 50, Page 2 1 , 
L i n e s 15-25, and Page 22, L i n e s 1 - 4 ) . He t h e n a g r e e d t h a t 
c l a i m a n t ' s symptoms i n 1986 r e f l e c t e d more n e r v e r o o t i r r i t a t i o n 
i n t h e n e c k / u p p e r back t h a n t h e r e had e v e r been b e f o r e ( E x . 50, 
Page 22, L i n e s 1 0 - 2 1 ) . Dr. Dawson was t h e n r e a d what 
Dr. B u s s a n i c h s a i d i n h i s d e p o s i t i o n (Ex. 48, Pages 19-20) a b o u t 
c l a i m a n t h a v i n g new c l i n i c a l s i g n s and symptoms i n June 1986 w h i c h 
e v i d e n c e d e n t r a p m e n t and i r r i t a t i o n o f t h e n e r v e t r u n k s i n t h e 
upper e x t r e m i t i e s . Dr. Dawson s t a t e d t h a t he a g r e e d w i t h t h i s 
t e s t i m o n y by Dr. B u s s a n i c h (Ex. 50, Page 22, L i n e s 22-25, and 
Page 23, L i n e s 1 - 1 9 ) . Dr. Dawson s u b s e q u e n t l y added t h a t 
c l a i m a n t ' s upper e x t r e m i t y symptoms i m p r o v e d a f t e r a c o u p l e o f 
weeks o f t r e a t m e n t (Ex. 50, Page 2 4 ) . 

Dr. L a n g s t o n o p i n e d , f o l l o w i n g h i s A p r i l 1987 
e x a m i n a t i o n o f c l a i m a n t , t h a t she had s u f f e r e d a new i n j u r y -- an 
upper t o r s o m u s c u l o l i g a m e n t o u s s t r a i n -- as a r e s u l t o f her work 
i n 1986 (Ex. 47, Page 4 ) . H i s o p i n i o n i s n o t t e r r i b l y h e l p f u l 
r e g a r d i n g t h e r e s p o n s i b i l i t y i s s u e because he d i d n o t c l e a r l y 
a d d r e s s t h e q u e s t i o n w h e t h e r i n 1986 c l a i m a n t . e x p e r i e n c e d o n l y 
w o r s e n e d symptoms o r a l s o a w o r s e n i n g , a t l e a s t t e m p o r a r i l y , o f 
her u n d e r l y i n g c o n d i t i o n / p a t h o l o g y . The f o c u s o f Dr. L a n g s t o n ' s 
r e p o r t was on c l a i m a n t ' s c o n d i t i o n i n A p r i l 1987 and he o p i n e d 
t h a t c l a i m a n t had no c u r r e n t o b j e c t i v e e v i d e n c e o f i m p a i r m e n t . 

I n sum, Dr. B u s s a n i c h ' s r e p o r t and d e p o s i t i o n t e s t i m o n y 
e s t a b l i s h t h a t c l a i m a n t s u f f e r e d a w o r s e n i n g , a t l e a s t 
t e m p o r a r i l y , o f her u n d e r l y i n g c o n d i t i o n / p a t h o l o g y i n 1986 as a 
r e s u l t o f her work a t Grimm's. Dr. Dawson's s t a t e m e n t s i n h i s 
d e p o s i t i o n i n d i c a t e h i s agreement w i t h Dr. B u s s a n i c h i n t h i s 
r e g a r d and cause us t o d i s c o u n t Dr. Dawson's o t h e r s t a t e m e n t s i n 
t h e r e c o r d , p h r a s e d i n l e g a l t e r m i n o l o g y , t h a t c l a i m a n t s u f f e r e d 
an a g g r a v a t i o n r a t h e r t h a n a new i n j u r y . Dr. L a n g s t o n ' s o p i n i o n 
i s n o t v e r y h e l p f u l r e g a r d i n g t h e r e s p o n s i b i l i t y q u e s t i o n , b u t t o 
t h e e x t e n t t h a t i t has any v a l u e i t i s more s u p p o r t i v e o f 
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r e s p o n s i b i l i t y b e i n g a s s i g n e d t o Grimm's t h a n Pony E x p r e s s . We 
c o n c l u d e f r o m t h e e v i d e n c e and t h e a p p l i c a b l e law t h a t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l / t h o r a c i c c o n d i t i o n 
b e g i n n i n g i n 1986 l i e s w i t h Grimm's and S a f e c o . 

A t t o r n e y Fee f o r t h e H e a r i n g L e v e l 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e 
o f $1,400, p a y a b l e by S a f e c o , " f o r h i s a c t i v e p a r t i c i p a t i o n i n 
o v e r t u r n i n g [ S a f e c o ' s ] d e n i a l . " No a u t h o r i t y was c i t e d f o r t h i s 
a w a r d , b u t t h e o n l y p o t e n t i a l a u t h o r i t y was ORS 6 5 6 . 3 8 6 ( 1 ) . The 
a t t o r n e y f e e p r o v i s i o n o f ORS 6 5 6 . 3 0 7 ( 5 ) d i d n o t become e f f e c t i v e 
u n t i l J a n u a r y 1 , 1988, see Or Laws 1987, ch 713, §§ 5, 8, and t h u s 
i s i n a p p l i c a b l e . 

Under ORS 6 5 6 . 3 8 6 ( 1 ) , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d 
t o a r e a s o n a b l e c a r r i e r - p a i d f e e i f t h e c l a i m a n t p r e v a i l s f i n a l l y 
i n a h e a r i n g b e f o r e a R e f e r e e i n a " r e j e c t e d c a s e . " C l a i m a n t ' s 
a t t o r n e y t o o k t h e p o s i t i o n a t t h e b e g i n n i n g o f t h e h e a r i n g t h a t 
Grimm's was t h e r e s p o n s i b l e p a r t y and a c t i v e l y p a r t i c i p a t e d i n t h e 
h e a r i n g . T h a t p o s i t i o n p r e v a i l e d . The q u e s t i o n o f w h e t h e r t h e 
R e f e r e e c o r r e c t l y awarded c l a i m a n t ' s a t t o r n e y a c a r r i e r - p a i d f e e 
f o r t h e h e a r i n g l e v e l , t h e r e f o r e , t u r n s on w h e t h e r t h i s case may 
p r o p e r l y be c h a r a c t e r i z e d as a " r e j e c t e d c a s e . " 

A " r e j e c t e d c a s e " i s a case i n w h i c h t h e c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n , as opposed t o t h e amount o f 
c o m p e n s a t i o n or e x t e n t o f d i s a b i l i t y , i s a t i s s u e . S h o r t v. SAIF, 
305 Or 5 4 1 , 545-46 ( 1 9 8 8 ) ; see O h l i g v. FMC M a r i n e & R a i l 
E q u i p m e n t , 291 Or 586, 591-98 ( 1 9 8 1 ) ; see a l s o S h o u l deTi"~v. SAIF, 
300 Or 606, 611-16 ( 1 9 8 6 ) . C l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
c o m p e n s a t i o n i n t h e p r e s e n t case was r e s o l v e d p r i o r t o t h e h e a r i n g 
t h r o u g h t h e i s s u a n c e o f an o r d e r p u r s u a n t t o f o r m e r ORS 656.307. 
See Petshow v. Farm Bureau I n s u r a n c e Co., 76 Or App 563, 569 
( 1 9 8 5 ) , r e v den 300 Or 722 ( 1 9 8 6 ) ; R o n a l d L. W a r n e r , 40 Van N a t t a 
1082, on r e c o n , 40 Van N a t t a 1194 ( 1 9 8 8 ) . The o n l y c o m p e n s a t i o n 
i s s u e r e m a i n i n g a f t e r t h e i s s u a n c e o f t h e .307 o r d e r was t h e 
amount o f c o m p e n s a t i o n c l a i m a n t w o u l d r e c e i v e . Grimm's had a 
h i g h e r t e m p o r a r y d i s a b i l i t y r a t e t h a n Pony E x p r e s s . I f Grimm's 
was h e l d r e s p o n s i b l e , c l a i m a n t w o u l d r e c e i v e more c o m p e n s a t i o n 
t h a n i f Pony E x p r e s s was h e l d r e s p o n s i b l e . W h i c h e v e r way t h e 
r e s p o n s i b i l i t y i s s u e was d e c i d e d , h o w e v e r , c l a i m a n t ' s e n t i t l e m e n t 
t o r e c e i v e c o m p e n s a t i o n was n o t a t r i s k . A f t e r t h e i s s u a n c e o f 
t h e .307 o r d e r , t h e r e f o r e , t h i s case was n o t a " r e j e c t e d c a s e " 
w i t h i n t h e meaning o f ORS 6 5 6 . 3 8 6 ( 1 ) . 

We n o t e t h a t t h e C o u r t o f A p p e a l s a p p e a r s t o have r u l e d 
i n SAIF v. P h i p p s , 85 Or App 436 ( 1 9 8 7 ) t h a t a c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o a c a r r i e r - p a i d f e e under ORS 6 5 6 . 3 8 6 ( 1 ) when t h e 
c l a i m a n t has a " s t a k e i n t h e outcome" o f a .307 p r o c e e d i n g by 
v i r t u e o f a d i f f e r e n c e between t h e t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n r a t e s o f t h e c a r r i e r s . T h a t d e c i s i o n i s i n c o n s i s t e n t 
w i t h t h e Supreme C o u r t ' s d e c i s i o n s i n O h l i g and S h o r t and has n o t 
been f o l l o w e d i n s u b s e q u e n t C o u r t o f A p p e a l s d e c i s i o n s . See 
Cascade Co r p . v. Rose, 92 Or App 663, 667-68 ( 1 9 8 8 ) ; Hunt v. 
G a r r e t t F r e i g h t 1 i n e r s , 92 Or App 40, 42 ( 1 9 8 8 ) ; W i l s o n v. Geddes, 
90 Or App 64, 66 ( 1 9 8 8 ) ; A n f o r a v. L i b e r t y C o m m u n i c a t i o n s , 88 Or 
App 30, 32-33 ( 1 9 8 7 ) . We c o n c l u d e t h a t P h i p p s has been o v e r r u l e d 
sub s i l e n t i o . 

A l t h o u g h c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a 
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c a r r i e r - p a i d f e e under ORS 6 5 6 . 3 8 6 ( 1 ) f o r s e r v i c e s r e n d e r e d a f t e r 
t h e i s s u a n c e o f t h e .307 o r d e r , we c o n c l u d e t h a t t h e a t t o r n e y i s 
e n t i t l e d t o such a f e e f o r s e r v i c e s r e n d e r e d b e f o r e t h e i s s u a n c e 
o f t h e o r d e r . The d e n i a l i s s u e d by S a f e c o d e n i e d any c a u s a l 
r e l a t i o n between c l a i m a n t ' s w o r s e n e d c o n d i t i o n and h i s work 
a c t i v i t y w i t h Grimm's. The d e n i a l , t h e r e f o r e , was one o f 
c o m p e n s a b i l i t y as w e l l as r e s p o n s i b i l i t y . O n l y a f t e r c l a i m a n t ' s 
a t t o r n e y f i l e d a r e q u e s t f o r h e a r i n g on t h i s d e n i a l and r e q u e s t e d 
a .307 o r d e r d i d S a f e c o concede c o m p e n s a b i l i t y and accede t o t h e 
i s s u a n c e o f t h e o r d e r . The e f f o r t s o f c l a i m a n t ' s a t t o r n e y were 
i n s t r u m e n t a l i n o v e r c o m i n g S a f e c o ' s ' d e n i a l o f c o m p e n s a b i l i t y and 
i n s e c u r i n g c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n t h r o u g h 
t h e i s s u a n c e o f t h e .307 o r d e r . A f e e p a y a b l e by S a f e c o f o r t h e 
s e r v i c e s l e a d i n g t o t h e i s s u a n c e o f t h e .307 o r d e r , t h e r e f o r e , i s 
a p p r o p r i a t e under ORS 6 5 6 . 3 8 6 ( 1 ) . See f o r m e r OAR 438-47-015; 
D e n n i s S. C u r r e n t , 38 Van N a t t a 858, 859 ( 1 9 8 6 ) . 

We a l s o c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 
a f e e p a y a b l e o u t o f c l a i m a n t ' s i n c r e a s e d c o m p e n s a t i o n u n d e r ORS 
6 5 6 . 3 8 6 ( 2 ) f o r s e r v i c e s r e n d e r e d a f t e r t h e i s s u a n c e o f t h e .307 
o r d e r . Those s e r v i c e s were i n s t r u m e n t a l i n e s t a b l i s h i n g t h a t t h e 
c a r r i e r w i t h t h e h i g h e r r a t e o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
was r e s p o n s i b l e and t h u s were i n s t r u m e n t a l i n o b t a i n i n g an 
i n c r e a s e i n t h e amount o f c l a i m a n t ' s c o m p e n s a t i o n . We award a f e e 
o f 25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n , n o t t o e x c e e d $750. 
See f o r m e r OAR 4 3 8 - 4 7 - 0 3 0 ( 1 ) . 

A t t o r n e y Fee f o r Board Review 

Under ORS 6 5 6 . 3 8 2 ( 2 ) , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d 
t o a r e a s o n a b l e f e e when a c a r r i e r i n i t i a t e s B o a r d r e v i e w and t h e 
B o a r d d e t e r m i n e s t h a t " t h e c o m p e n s a t i o n awarded t o [ t h e ] c l a i m a n t 
s h o u l d n o t be d i s a l l o w e d or r e d u c e d . " S a f e c o i n i t i a t e d B o a r d 
r e v i e w i n t h i s case and s o u g h t t o s h i f t r e s p o n s i b i l i t y t o Pony 
E x p r e s s . Had S a f e c o been s u c c e s s f u l , c l a i m a n t ' s c o m p e n s a t i o n 
w o u l d have been r e d u c e d because Grimm's had t h e h i g h e r r a t e o f 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . C l a i m a n t p a r t i c i p a t e d on B o a r d 
r e v i e w and a r g u e d f o r t h e a f f i r m a t i o n o f t h e R e f e r e e ' s d e c i s i o n . . 
Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
f e e f o r t h e B o a r d l e v e l u nder ORS 6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by S a f e c o . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1987 i s m o d i f i e d i n 
p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y 
an a t t o r n e y f e e o f $1,400 p a y a b l e by S a f e c o i s m o d i f i e d . I n l i e u 
o f t h e R e f e r e e ' s a w a r d , S a f e c o s h a l l pay c l a i m a n t ' s a t t o r n e y a f e e 
o f $200 f o r s e r v i c e s r e n d e r e d b e f o r e t h e i s s u a n c e o f t h e .307 
o r d e r . For s e r v i c e s r e n d e r e d a f t e r t h e i s s u a n c e o f t h e .307 
o r d e r , c l a i m a n t ' s a t t o r n e y i s awarded a f e e o f 25 p e r c e n t o f t h e 
i n c r e a s e d c o m p e n s a t i o n r e s u l t i n g f r o m t h e R e f e r e e ' s o r d e r , n o t t o 
e xceed $750. S a f e c o s h a l l a l s o pay c l a i m a n t ' s a t t o r n e y a f e e o f 
$700 f o r s e r v i c e s r e n d e r e d on Board r e v i e w . C o u n s e l f o r S a f e c o i s 
a u t h o r i z e d t o c h a r g e a c l i e n t - p a i d f e e n o t t o e x c e e d $150. 
C o u n s e l f o r Pony E x p r e s s i s a u t h o r i z e d t o c h a r g e a c l i e n t - p a i d f e e 
n o t t o exceed $200. 

Boa r d Member C r i d e r , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t : 

I c o n c u r i n t h o s e p o r t i o n s o f t h e o r d e r a s s i g n i n g 
r e s p o n s i b i l i t y t o S a f e c o and a w a r d i n g c l a i m a n t an a t t o r n e y f e e f o r 
s e r v i c e s on B o a r d r e v i e w p a y a b l e by S a f e c o . I d i s s e n t w i t h 
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r e s p e c t t o t h a t p o r t i o n o f t h e o r d e r w h i c h d e n i e s c l a i m a n t a 
c a r r i e r - p a i d f e e f o r . s e r v i c e s a t h e a r i n g and s u b s t i t u t e s a f e e 
p a y a b l e o u t o f c o m p e n s a t i o n f o r i t . 

The m a j o r i t y , i n r e v e r s i n g t h e R e f e r e e ' s award o f a f e e 
f o r s e r v i c e s a t h e a r i n g , d e c l a r e s t h a t under no c i r c u m s t a n c e s i n 
w h i c h a .307 o r d e r i s s u e d p r i o r t o h e a r i n g and c o m p e n s a b i l i t y i s 
n o t c o n t e s t e d a t h e a r i n g may a f e e be awarded f o r s e r v i c e s a t 
h e a r i n g t o overcome t h e d e n i a l o f r e s p o n s i b i l i t y . I t f u r t h e r 
d e c l a r e s t h a t SAIF v. P h i p p s , 85 Or App 436 ( 1 9 8 7 ) , w h i c h i s 
c l e a r l y t o t h e c o n t r a r y , has been o v e r r u l e d sub s i l e n t i o . I n so 
h o l d i n g , t h e Board r e l i e s , i n l a r g e p a r t , on p r e - P h i p p s c ase l a w 
and e n t i r e l y on g e n e r a l p r o n o u n c e m e n t s made i n ca s e s l a c k i n g i n 
t h e e s s e n t i a l f a c t u a l i n g r e d i e n t w h i c h l e d t h e C o u r t o f A p p e a l s t o 
award a f e e i n P h i p p s , a l t h o u g h i t had r e f u s e d t o do so i n Petshow 
v. Farm Bureau I n s u r a n c e Co., 76 Or App 563 ( 1 9 8 5 ) . The Boar d has 
f o l l o w e d P h i p p s s i n c e i t was i s s u e d . The m a j o r i t y t o o r e a d i l y 
d i s c a r d s i t . 

O b v i o u s l y , as t h e m a j o r i t y o b s e r v e s , c l a i m a n t ' s 
a t t o r n e y ' s e n t i t l e m e n t t o an i n s u r e r - p a i d f e e f o r s e r v i c e s a t 
h e a r i n g i s a u t h o r i z e d , i f a t a l l , o n l y by ORS 6 5 6 . 3 8 6 ( 1 ) . 
C l e a r l y , a l s o , such a f e e i s a p p r o p r i a t e o n l y i f t h i s case 
i n v o l v e d a d i s p u t e c o n c e r n i n g a " r e j e c t e d " o r " d e n i e d " c l a i m --
n o t a d i s p u t e o v e r t h e amount o f c o m p e n s a t i o n due on an a c c e p t e d 
c l a i m . See e.g., S h o r t v. SAIF, 305 Or 541 ( 1 9 8 8 ) . N e v e r t h e l e s s , 
i t i s n o t a t a l l o b v i o u s t h a t a r e s p o n s i b i l i t y case does n o t 
i n v o l v e a r e j e c t e d or d e n i e d c l a i m . I n d e e d , as t h e C o u r t o f 
A p p e a l s o b s e r v e d i n d e c l i n i n g t o award a f e e i n a r e s p o n s i b i l i t y 
c o n t e x t , " i t i s l i t e r a l l y t r u e t h e c l a i m a n t u l t i m a t e l y p r e v a i l e d 
on a d e n i e d c l a i m . . . " Petshow v. Farm B u r e a u I n s . Co., s u p r a , 76 
Or App a t 562-563. The c o u r t , i n Petshow, c o n c l u d e d t h a t no 
. 3 8 6 ( 1 ) f e e s h o u l d be awarded — n o t because t h e c l a i m had n o t 
been d e n i e d and t h e d e n i a l overcome -- b u t because t o award a f e e 
t o c l a i m a n t f o r p a r t i c i p a t i n g i n a .307 h e a r i n g i n e v e r y case i n 
w h i c h a d e n i a l i s s e t a s i d e w o u l d be t o award c l a i m a n t a f e e i n 
e v e r y .307 case " r e g a r d l e s s o f t h e i r a t t o r n e y s ' e f f o r t s on t h e 
r e s p o n s i b i l i t y i s s u e . " I d . The c o u r t c o n c l u d e d t h a t t h e 
l e g i s l a t u r e c o u l d n o t have i n t e n d e d t o award a f e e i n e v e r y such 
case and began t o e s t a b l i s h l i m i t a t i o n s on t h e c i r c u m s t a n c e s i n 
w h i c h a f e e w o u l d be awarded — t h e l a n g u a g e o f ORS 6 5 6 . 3 8 6 ( 1 ) 
n o t w i t h s t a n d i n g . 

I n P etshow, i t s e l f , t h e c o u r t d e c l i n e d t o award a f e e , 
s t a t i n g t h a t an a t t o r n e y f e e award i s g e n e r a l l y i n a p p r o p r i a t e i n a 
case where t h e c l a i m a n t ' s r o l e i s m e r e l y t h a t o f a w i t n e s s , as 
d i s t i n c t f r o m a case where t h e c l a i m a n t t a k e s a p o s i t i o n 
c o n c e r n i n g w h i c h o f t h e i n s u r e r s i s r e s p o n s i b l e and a c t i v e l y 
l i t i g a t e s t h a t p o i n t . See 76 Or App a t 569. The c o u r t n o t e d t h a t 
c l a i m a n t ' s a t t o r n e y d i d n o t t a k e a p o s i t i o n as t o w h i c h i n s u r e r 
was r e s p o n s i b l e . The c o u r t added t h a t a l t h o u g h c l a i m a n t ' s 
a t t o r n e y a s k e d t h e c l a i m a n t some q u e s t i o n s a t t h e h e a r i n g r e l e v a n t 
t o t h e r e s p o n s i b i l i t y i s s u e , i t was n o t n e c e s s a r y f o r h i m t o do so 
because t h e i n s u r e r s ' a t t o r n e y s were p r e s e n t t o d e v e l o p t h e f a c t s 
r e g a r d i n g t h e r e s p o n s i b i l i t y i s s u e . See 76 o r App a t 570. 

Boyer v. A r m s t r o n g B u i c k , 81 Or App 505 ( 1 9 8 6 ) , 
p r e s e n t e d t h e same s i t u a t i o n as i n Petshow and t h e p r e s e n t c a s e : 
a h e a r i n g f o l l o w i n g t h e i s s u a n c e o f a "307" o r d e r where t h e o n l y 
i s s u e was r e s p o n s i b i l i t y . C l a i m a n t ' s a t t o r n e y s o u g h t an 
i n s u r e r - p a i d f e e . The c o u r t q u o t e d Petshow a t l e n g t h and t h e n 
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s a i d : "As i n Petshow, c l a i m a n t d i d n o t t a k e a ' p o s i t i o n ' - c o n c e r n i n g 
w h i c h o f t h e i n s u r e r s was r e s p o n s i b l e and a c t i v e l y l i t i g a t e ' t h a t 
p o i n t ; h i s p a r t i c i p a t i o n a t t h e h e a r i n g w i t h " - r e s p e c t t o t h e 
r e s p o n s i b i l i t y i s s u e was n o m i n a l . " The c o u r t t h e n d e n i e d an 
a t t o r n e y f e e a w a r d . See 81 Or App a t 509. 

The l a n g u a g e used by t h e c o u r t i n Petshow and Boyer 
s u g g e s t s t h a t t h e c o u r t f e l t t h a t i n a ".307" case -- where o n l y 
r e s p o n s i b i l i t y , and n o t c o m p e n s a b i l i t y , i s a t i s s u e ' - - an 
i n s u r e r - p a i d f e e i s a p p r o p r i a t e where t h e c l a i m a n t t a k e s a' 
p o s i t i o n as t o w h i c h i n s u r e r i s r e s p o n s i b l e ' a n d , t h r o u g h h i s 
a t t o r n e y , a c t i v e l y l i t i g a t e s t h a t p o i n t . T h a t such was t h e 
c o u r t ' s v i e w was made even c l e a r e r i n SAIF v.. P h i p p s , 85 Or App -
436 ( 1 9 8 7 ) . P h i p p s a l s o i n v o l v e d t h e i s s u e o f r e s p o n s i b i l i t y 
b e t w e e n two i n s u r e r s . P r i o r - t o t h e h e a r i n g b o t h i n s u r e r s had 
con c e d e d c o m p e n s a b i l i t y and a ".307" o r d e r - had. been i s s u e d . See 
S t a n l e y P h i p p s , 38 Van N a t t a 13 ( 1 9 8 6 ) . i n P h i p p s t h e c o u r t c i t e d 
Petshow and c h a r a c t e r i z e d i t as a case where "we c o n c l u d e d t h a t 
' u n l e s s t h e c l a i m a n t t a k e s a p o s i t i o n c o n c e r n i n g w h i c h o f t h e 
i n s u r e r s i s r e s p o n s i b l e and a c t i v e l y l i t i g a t e s t h a t p o i n t ' an 
award o f a t t o r n e y f e e s i s i n a p p r o p r i a t e . " A f t e r t h u s 
c h a r a c t e r i z i n g t h e Petshow d e c i s i o n , t h e c o u r t i n P h i p p s n o t e d 
t h a t t h e c l a i m a n t had t a k e n ' t h e p o s i t i o n a t t h e h e a r i n g and on 
Bo a r d r e v i e w t h a t , he had s u f f e r e d an a g g r a v a t i o n , n o t a new 
i n j u r y . The c o u r t f u r t h e r n o t e d t h a t t h e c l a i m a n t ' s a t t o r n e y 
p a r t i c i p a t e d a t t h e h e a r i n g and f i l e d a b r i e f b e f o r e t h e Boar d 
( c l a i m a n t ' s a t t o r n e y a l s o f i l e d - a b r i e f and a r g u e d t h e case b e f o r e 
t h e C o u r t o f A p p e a l s -- see 85 Or App a t 4 3 7 ) . F i n a l l y , t h e c o u r t 
n o t e d t h a t t h e c l a i m a n t ' s s t a k e i n t h e outcome o f t h e 
r e s p o n s i b i l i t y d e t e r m i n a t i o n amounted t o $120 more per week f o r 
t i m e l o s s o v e r a l o n g p e r i o d o f t i m e . C l a i m a n t d i d n o t p r e v a i l 
( i n e s t a b l i s h i n g an a g g r a v a t i o n ) a t t h e h e a r i n g l e v e l , b u t he d i d 
p r e v a i l a t t h e B o a r d and t h e C o u r t o f A p p e a l s • l e v e l s . The c o u r t 
d i d n o t s i m p l y appear t o h o l d , as t h e m a j o r i t y s u g g e s t s , b u t d i d 
i n f a c t h o l d t h a t t h e c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o a f e e , 
p u r s u a n t t o ORS 656.386, p a y a b l e by t h e ' i n s u r e r who had been f o u n d 
r e s p o n s i b l e . 

A d i f f e r e n t r e s u l t r e g a r d i n g t h e . a t t o r n e y f e e i s s u e was 
r e a c h e d by t h e C o u r t o f A p p e a l s . i n A n f o r a . v . L i b e r t y 
C o m m u n i c a t i o n s , 88 Or App 30 ( 1 9 8 7 ) , w h i c h was a l s o a ".307" 
o r d e r / r e s p o n s i b i l i t y c a s e . C l a i m a n t ' s a t t o r n e y c o n t e n d e d t h a t he 
was e n t i t l e d t o a f e e p a y a b l e by t h e i n s u r e r f o u n d r e s p o n s i b l e by 
t h e C o u r t o f A p p e a l s because he had p a r t i c i p a t e d i n t h e p r o c e e d i n g 
on c o u r t r e v i e w and had su c c e e d e d i n e s t a b l i s h i n g a t t h e C o u r t ' o f 
A p p e a l s l e v e l t h a t t h e second e m p l o y e r was r e s p o n s i b l e . See 88 Or 
App a t 32. The c o u r t d i s a g r e e d . The c o u r t s t a t e d t h a t no f e e was 
due c l a i m a n t ' s a t t o r n e y p u r s u a n t t o ORS 656.386 because t h e 
c l a i m a n t ' s r i g h t t o c o m p e n s a t i o n had n o t been a t s t a k e . See 88 Or 
App a t 32. The c o u r t n o t e d t h a t t h e f a c t t h a t . t h e c l a i m a n t had 
suc c e e d e d i n s e c u r i n g -an•extended a g g r a v a t i o n r i g h t s p e r i o d ( b y 
e s t a b l i s h i n g a new i n j u r y ) was i n s u f f i c i e n t t o w a r r a n t an 
i n s u r e r - p a i d f e e . See 88 Or App a t 33. A l t h o u g h t h e c o u r t c i t e d 
Petshow i n i t s d e c i s i o n , i t d i d n o t d i s c u s s o r even c i t e -Phipps o r 
B o y e r . 

The same r e s u l t was r e a c h e d by th.e c o u r t i n W i l s o n v. 
Geddes, 90 Or App 64 ( 1 9 8 8 ) , a n o t h e r "307" o r d e r / r e s p o n s i b i l i t y 
c a s e . The c o u r t c i t e d Petshow and A n f o r a and h e l d ' t h a t no 
i n s u r e r - p a i d a t t o r n e y f e e was due. In- e x p l a i n i n g i t s d e c i s i o n , 
t h e c o u r t s t a t e d t h a t c o m p e n s a b i l i t y had been c o n c e d e d by a l l 
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i n s u r e r s and c l a i m a n t ' s r i g h t t o c o m p e n s a t i o n had n o t been i n 
j e o p a r d y . The c o u r t added t h a t t h e c l a i m a n t ' s a t t o r n e y 
p a r t i c i p a t e d r e g a r d i n g t h e r e s p o n s i b i l i t y i s s u e , a t t h e r e q u e s t o f 
t h e a t t o r n e y s f o r t h e i n s u r e r s , o n l y because t h e f a c t u a l 
b a c k g r o u n d t o be e l i c i t e d t h r o u g h t h e c l a i m a n t ' s answers t o h i s 
a t t o r n e y ' s q u e s t i o n s w o u l d be i d e n t i c a l t o t h a t r e q u i r e d f o r 
c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y c l a i m which,was b e i n g c o n s i d e r e d 
i n t h e same p r o c e e d i n g . The c o u r t d i d n o t v i e w t h i s as 
p a r t i c i p a t i n g " m e a n i n g f u l l y " r e g a r d i n g t h e r e s p o n s i b i l i t y i s s u e . 
The c o u r t d i d n o t d i s c u s s o r even c i t e P h i p p s o r B o y e r . 

The most r e c e n t d e c i s i o n i n t h e Petshow l i n e o f ca s e s 
a r e Hunt v. G a r r e t t F r e i g h t l i n e r s , 92 Or App 40 (1 9 8 8 ) and Cascade 
C o r p o r a t i o n v. Rose, 92 Or App 663 ( 1 9 8 8 ) . As i n t h e p r e v i o u s 
c a s e s , Hunt i n v o l v e d a case where a "307" o r d e r had been i s s u e d 
p r i o r t o t h e h e a r i n g and t h e o n l y i s s u e a t h e a r i n g was 
r e s p o n s i b i l i t y between two i n s u r e r s . The c o u r t n o t e d t h a t t h e 
c l a i m a n t ' s a t t o r n e y had p a r t i c i p a t e d a t t h e h e a r i n g and t a k e n a 
p o s i t i o n t h a t t h e second i n s u r e r was r e s p o n s i b l e and had 
p r e v a i l e d . However, t h e c o u r t s a i d t h a t because c l a i m a n t ' s r i g h t 
t o c o m p e n s a t i o n was n e v e r a t r i s k h i s a t t o r n e y was n o t e n t i t l e d t o 
an i n s u r e r - p a i d f e e . The c o u r t c i t e d W i l s o n , A n f o r a , and 
Petshow. The c o u r t d i d n o t d i s c u s s or even c i t e P h i p p s or B o y e r . 
The c o u r t ' s o p i n i o n i n Hunt does n o t i n d i c a t e w h e t h e r or n o t , as 
i n P h i p p s , t h e c l a i m a n t had a s t a k e , i n t e r m s o f a h i g h e r 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n r a t e , i n e s t a b l i s h i n g t h a t t h e 
sec o n d i n s u r e r was r e s p o n s i b l e . The f a c t s r e c i t e d as w e l l as t h e 
o p i n i o n i n Rose were v i r t u a l l y i d e n t i c a l . 

I n sum, P h i p p s , r e a d t o g e t h e r w i t h Pet show and Boye r , 
i n d i c a t e s t h a t i n a r e s p o n s i b i l i t y case -- where a ".307" o r d e r 
has been i s s u e d and r e s p o n s i b i l i t y i s t h e o n l y i s s u e a t h e a r i n g --
where c l a i m a n t t a k e s a p o s i t i o n as t o w h i c h i n s u r e r i s 
r e s p o n s i b l e , a c t i v e l y l i t i g a t e s t h a t p o i n t , p r e v a i l s , and as a 
r e s u l t becomes e n t i t l e d t o a g r e a t e r amount o f c o m p e n s a t i o n t h a n 
i f he had n o t p r e v a i l e d , t h e n t h e c l a i m a n t ' s a t t o r n e y i s e n t i t l e d 
t o a f e e p a y a b l e by t h e r e s p o n s i b l e i n s u r e r . The W i l s o n d e c i s i o n 
i s n o t c l e a r l y i n c o n s i s t e n t w i t h t h i s v i e w o f t h e a p p l i c a b l e l a w . 
The c o u r t ' s l a n g u a g e i n W i l s o n i n d i c a t e s t h a t t h e c l a i m a n t ' s 
a t t o r n e y d i d n o t m e a n i n g f u l l y p a r t i c i p a t e r e g a r d i n g t h e 
r e s p o n s i b i l i t y i s s u e . T here i s no i n d i c a t i o n i n t h e W i l s o n 
d e c i s i o n t h a t t h e c l a i m a n t t o o k a p o s i t i o n r e g a r d i n g w h i c h i n s u r e r 
was r e s p o n s i b l e or t h a t a h i g h e r amount o f c o m p e n s a t i o n was a t 
s t a k e f o r t h e c l a i m a n t d e p e n d i n g upon t h e outcome o f t h e 
r e s p o n s i b i l i t y i s s u e . 

A n f o r a , Hunt and Rose a r e more d i f f i c u l t t o r e c o n c i l e 
w i t h P h i p p s . I n e a c h , t h e c o u r t ' s o p i n i o n i n d i c a t e s t h a t t h e 
c l a i m a n t ' s a t t o r n e y t o o k a p o s i t i o n r e g a r d i n g w h i c h i n s u r e r was 
r e s p o n s i b l e , p a r t i c i p a t e d i n t h e p r o c e e d i n g s w i t h r e g a r d t o t h e 
r e s p o n s i b i l i t y i s s u e , and p r e v a i l e d . However, an i n s u r e r - p a i d f e e 
was n o t awarded. I see two ways t o a p p r o a c h t h i s a p p a r e n t case 
c o n f l i c t . One a p p r o a c h i s t h a t chosen by t h e m a j o r i t y -- t o t r e a t 
P h i p p s as o v e r r u l e d by A n f o r a , Hunt and Rose. The o t h e r a p p r o a c h 
i s t o c o n s i d e r A n f o r a , Hunt and Rose t o be f a c t u a l l y 
d i s t i n g u i s h a b l e f r o m P h i p p s . The l a t t e r a p p r o a c h i s t h e b e t t e r 
one, u n l e s s and u n t i l t h e r e 1 i s a f u t u r e c o n t r a r y i n d i c a t i o n by t h e 
C o u r t o f A p p e a l s . The c o u r t d i d n o t d i s c u s s or even c i t e P h i p p s 
i n t h e most r e c e n t c a s e s . I f t h e c o u r t f e l t t h a t P h i p p s i n v o l v e d 
t h e same f a c t u a l s i t u a t i o n and t h a t P h i p p s was e r r o n e o u s l y 
d e c i d e d , I b e l i e v e t h a t t h e c o u r t w o u l d have so s t a t e d . More 
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i m p o r t a n t , as f a r as I can d e t e r m i n e f r o m t h e c o u r t ' s o p i n i o n s i n 
t h e r e c e n t c a s e s , t h e c l a i m a n t , u n l i k e t h e c l a i m a n t i n P h i p p s , had 
no s t a k e , i n t e r m s o f a h i g h e r r a t e o f c o m p e n s a t i o n , i n t h e 
outcome o f t h e r e s p o n s i b i l i t y i s s u e -- t h a t i s , no i m m e d i a t e s t a k e 
i n w h i c h d e n i a l was s e t a s i d e . I w o u l d c o n c l u d e t h a t P h i p p s has 
n o t been o v e r r u l e d by t h e C o u r t o f A p p e a l s i n s u b s e q u e n t d e c i s i o n s 
and t h a t i t a p p l i e s i n t h i s c a s e . 

H e r e , i t i s n o t c l e a r f r o m t h e i n i t i a l p o r t i o n o f t h e 
h e a r i n g t r a n s c r i p t w h e t h e r c l a i m a n t was t a k i n g a p o s i t i o n 
r e g a r d i n g w h i c h i n s u r e r was r e s p o n s i b l e ( T r . , Pages 2 - 3 ) . 
However, d u r i n g t h e c o u r s e o f c l a i m a n t ' s t e s t i m o n y , c l a i m a n t ' s 
a t t o r n e y d i d ask her some q u e s t i o n s w h i c h were r e l e v a n t t o t h e 
r e s p o n s i b i l i t y i s s u e and w h i c h seemed d i r e c t e d a t e s t a b l i s h i n g 
r e s p o n s i b i l i t y w i t h Grimm's ( T r . , Pages 5 1 - 5 3 ) . I am p e r s u a d e d , 
as i s t h e m a j o r i t y , t h a t c l a i m a n t d i d t a k e t h e p o s i t i o n a t h e a r i n g 
t h a t Grimm's s h o u l d be t h e r e s p o n s i b l e p a r t y and c l a i m a n t ' s 
a t t o r n e y a c t i v e l y p a r t i c i p a t e d w i t h r e s p e c t t o t h e r e s p o n s i b i l i t y 
i s s u e . F u r t h e r , c l a i m a n t " p r e v a i l e d " and as a r e s u l t i s e n t i t l e d 
t o a h i g h e r r a t e o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n t h a n i f she 
had n o t p r e v a i l e d . I c o n c l u d e t h a t t h e i n s u r e r - p a i d f e e awarded 
by t h e R e f e r e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s a t t h e h e a r i n g 
s h o u l d be a f f i r m e d . 

Had t h e a p p l i c a t i o n o f P h i p p s n o t l e d me t o b e l i e v e t h a t 
c l a i m a n t was e n t i t l e d t o an i n s u r e r - p a i d f e e , I w o u l d have 
c o n c u r r e d i n t h e m a j o r i t y ' s a p p r o a c h t o t h e i n s u r e r - p a i d f e e f o r 
s e r v i c e s i n o b t a i n i n g a .307 o r d e r and t h e o u t o f c o m p e n s a t i o n f e e 
f o r s e r v i c e s i n o b t a i n i n g a h i g h e r r a t e o f t e m p o r a r y t o t a l . 
d i s a b i l i t y c o m p e n s a t i o n . 

F i n a l l y , I c o n c u r i n t h e . award o f an i n s u r e r - p a i d f e e 
f o r s e r v i c e s on B o a r d r e v i e w and t h e m a j o r i t y ' s r a t i o n a l e f o r t h a t 
a w a r d . The b a s i s o f t h e award i s e n t i r e l y d i f f e r e n t f r o m t h e 
b a s i s upon w h i c h I w o u l d award a f e e f o r s e r v i c e s a t h e a r i n g . ORS 
6 5 6 . 3 8 2 ( 2 ) a u t h o r i z e s an i n s u r e r - p a i d f e e i f t h e i n s u r e r a p p e a l s 
t h e R e f e r e e ' s d e c i s i o n and t h e c l a i m a n t ' s c o m p e n s a t i o n i s n o t 
" d i s a l l o w e d or r e d u c e d . " I n t h e c o n t e x t o f a r e s p o n s i b i l i t y c a s e , 
t h i s s t a t u t o r y s e c t i o n s u p p o r t s an award o f an i n s u r e r - p a i d f e e i f 
c e r t a i n c r i t e r i a a r e met: 1) t h e i n s u r e r f o u n d r e s p o n s i b l e by t h e 
R e f e r e e has an o b l i g a t i o n t o pay t e m p o r a r y d i s a b i l i t y a t a h i g h e r 
r a t e t h a n t h e o t h e r i n s u r e r ; 2) t h e i n s u r e r f o u n d r e s p o n s i b l e 
a p p e a l s t h e R e f e r e e ' s d e c i s i o n t o t h e B o a r d ; 3) on B o a r d r e v i e w 
t h e c l a i m a n t a r g u e s i n f a v o r o f t h e R e f e r e e ' s d e c i s i o n ; and 4) t h e 
B o a r d a f f i r m s t h e R e f e r e e ' s d e c i s i o n ( t h a t i s , c l a i m a n t 
p r e v a i l s ) . I n such a s i t u a t i o n , t h e c l a i m a n t ' s c o m p e n s a t i o n has 
n o t been " r e d u c e d " i n t h e f a c e o f t h e i n s u r e r - i n i t i a t e d a p p e a l . 
These c r i t e r i a a r e s a t i s f i e d i n t h i s case and p r o v i d e t h e b a s i s 
f o r c l a i m a n t ' s a t t o r n e y ' s e n t i t l e m e n t t o a f e e f o r h i s e f f o r t s on 
B o a r d r e v i e w . 

GENE M. CLARKE, C l a i m a n t WCB 85-14249 & 85 - 0 7 9 4 0 
Mai agon & Moore, C l a i m a n t ' s A t t o r n e y s J a n u a r y 5, 1989 
G l e a v e s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
A l a n L u d w i c k ( S A I F ) , D e f e n s e A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . C l a r k e v. L i t t l e W L o g g i n g , 93 Or App 1 ( 1 9 8 8 ) . The 
c o u r t has f o u n d B l u e M o u n t a i n r e s p o n s i b l e f o r c l a i m a n t ' s back 
c o n d i t i o n . C o n s e q u e n t l y , we have been i n s t r u c t e d t o " e n t e r an 
o r d e r h o l d i n g B l u e M o u n t a i n and SAIF r e s p o n s i b l e . " 
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d e n i a l i s 
t o SAIF f o r 

P u r s u a n t t o t h e c o u r t ' s mandate, SAIF's O c t o b e r 30, 1985 
s e t a s i d e and c l a i m a n t ' s a g g r a v a t i o n c l a i m i s remanded 

p r o c e s s i n g a c c o r d i n g t o l a w . 

IT I S SO ORDERED. 

BETTY L. EVANS, C l a i m a n t 
Malagon & Moore, C l a i m a n t ' s A t t o r n e y s 
A l i c e M. B a r t e l t , D e f e n s e A t t o r n e y 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s ' 

WCB 88-14514 
J a n u a r y 5, 1989 
O r d e r D e n y i n g M o t i on t o D i s m i s s 

The i n s u r e r has r e q u e s t e d Board r e v i e w o f R e f e r e e 
M i l l e r ' s O c t o b e r 27, 1988 o r d e r t h a t : ( 1 ) f o u n d t h a t c l a i m a n t was 
e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e f o r u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g ; and ( 2 ) awarded a $500 a t t o r n e y f e e . C l a i m a n t has 
moved f o r an o r d e r d i s m i s s i n g t h e i n s u r e r ' s r e q u e s t on t h e g r o u n d 
t h a t we l a c k j u r i s d i c t i o n t o c o n s i d e r t h e a t t o r n e y f e e i s s u e s . 
The m o t i o n i s d e n i e d . 

FINDINGS OF FACT 

The R e f e r e e ' s O p i n i o n and Order i s s u e d O c t o b e r 27, 
1988. R e a s o n i n g t h a t t h e r e was no c o m p e n s a t i o n due, t h e R e f e r e e 
d e c l i n e d t o ass e s s a p e n a l t y f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g . 
However, t h e R e f e r e e f o u n d t h a t c l a i m a n t ' s a t t o r n e y was e n t i t l e d 
t o an a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d i n e v o k i n g t h e i n s u r e r ' s 
d e n i a l and f o r p r e p a r i n g t o r e s p o n d a t h e a r i n g t o p o t e n t i a l i s s u e s 
i n v o l v i n g a r i s k t o c l a i m a n t ' s c o m p e n s a t i o n . C o n s e q u e n t l y , t h e 
R e f e r e e awarded an i n s u r e r - p a i d $500 a t t o r n e y f e e award. 

On November 10, 1988, t h e i n s u r e r r e q u e s t e d 
r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t c l a i m a n t was n o t e n t i t l e d t o an 
a t t o r n e y f e e , o r , i n t h e a l t e r n a t i v e , t h a t t h e f e e s h o u l d be 
r e d u c e d . C l a i m a n t r e s p o n d e d on November 14, 1988. On 
November 16, 1988, t h e R e f e r e e d e n i e d t h e m o t i o n f o r 
r e c o n s i d e r a t i o n . 

On November 23, 1988, t h e i n s u r e r r e q u e s t e d B o a r d r e v i e w 
o f t h e R e f e r e e ' s O c t o b e r 27, 1988 o r d e r . A c e r t i f i c a t e o f 
p e r s o n a l s e r v i c e by m a i l , s u b m i t t e d w i t h t h e r e q u e s t , i n d i c a t e d 
t h a t c o p i e s o f t h e r e q u e s t had been m a i l e d t o t h e p a r t i e s t o t h e 
p r o c e e d i n g on November 23, 1988. 

ULTIMATE FINDINGS OF FACT 

The R e f e r e e ' s o r d e r a d d r e s s e d t h e i s s u e s o f p e n a l t i e s , 
as w e l l as c l a i m a n t ' s a t t o r n e y ' s e n t i t l e m e n t t o , and t h e amount 
o f , an i n s u r e r - p a i d a t t o r n e y f e e f o r u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g . The i n s u r e r r e q u e s t e d B o a r d r e v i e w w i t h i n 30 days o f 
t h e R e f e r e e ' s o r d e r . A l l p a r t i e s t o t h e p r o c e e d i n g r e c e i v e d 
n o t i c e o f t h e r e q u e s t w i t h i n 30 days f r o m t h e d a t e o f t h e 
R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Bo a r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
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w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) 

H e r e , t h e i n s u r e r ' s r e q u e s t f o r B o a r d r e v i e w , as w e l l as 
t h e p a r t i e s ' n o t i c e o f t h e r e q u e s t , were m a i l e d w i t h i n 30 days o f 
t h e R e f e r e e ' s O c t o b e r 27, 1988 o r d e r . C o n s e q u e n t l y , b o t h t h e 
r e q u e s t and c o p i e s a r e t i m e l y . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 

C l a i m a n t a r g u e s t h a t we l a c k j u r i s d i c t i o n t o c o n s i d e r 
t h e i n s u r e r ' s r e q u e s t because t h e r e q u e s t i n v o l v e s o n l y a t t o r n e y 
f e e i s s u e s . We d i s a g r e e . 

We have p r e v i o u s l y d e t e r m i n e d t h a t w e ' l a c k j u r i s d i c t i o n 
t o c o n s i d e r r e q u e s t s f o r Boar d r e v i e w where t h e s o l e i s s u e i s t h e 
amount o f an a t t o r n e y f e e awarded under ORS 6 5 6 . 3 8 6 ( 1 ) . R o n a l d L. 
Warner, 40 Van N a t t a 1082, on r e c o n 1194 ( 1 9 8 8 ) . I n such c a s e s , 
t h e a p p r o p r i a t e avenue o f a p p e a l i s t o t h e c i r c u i t c o u r t u n d e r t h e 
p r o v i s i o n s o f ORS 6 5 6 . 3 8 8 ( 2 ) . See G r e e n s l i t t v. C i t y o f Lake 
Oswego, 305 Or 530 ( 1 9 8 8 ) . 

H e r e , t h e R e f e r e e d i d n o t c o n s i d e r t h e amount o f an 
a t t o r n e y f e e awarded under ORS 6 5 6 . 3 8 6 ( 1 ) . R a t h e r , t h e i s s u e s 
a d d r e s s e d i n t h e R e f e r e e ' s o r d e r c o n c e r n e d c l a i m a n t ' s e n t i t l e m e n t 
t o , and t h e amount o f , an a t t o r n e y f e e under ORS 6 5 6 . 2 6 2 ( 1 0 ) and 
6 5 6 . 3 8 2 ( 1 ) . I n a d d i t i o n , t h e R e f e r e e c o n s i d e r e d t h e a s s e s s m e n t o f 
a p e n a l t y f o r a l l e g e d u n r e a s o n a b l e c l a i m s p r o c e s s i n g . Inasmuch as 
t h e i n s u r e r has r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s o r d e r , and s i n c e 
t h a t o r d e r a d d r e s s e s i s s u e s o t h e r t h a n t h e amount o f an a t t o r n e y 
f e e awarded under ORS 6 5 6 . 3 8 6 ( 1 ) , we c o n c l u d e t h a t we have 
j u r i s d i c t i o n . See R o n a l d L. Warner, 40 Van N a t t a 1082, 1084 
( 1988) . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Once a 
t r a n s c r i p t i s o b t a i n e d and c o p i e s a r e d i s t r i b u t e d t o t h e p a r t i e s , 
a b r i e f i n g s c h e d u l e w i l l be i m p l e m e n t e d . Upon c o m p l e t i o n o f t h e 
b r i e f i n g s c h e d u l e , t h i s case w i l l be d o c k e t e d f o r B o a r d r e v i e w . 

I T I S SO ORDERED. 

ROBERT A. GEBHARD, C l a i m a n t WCB 86-13771 & 86-08294 
W e l c h , Bruun & G r e e n , C l a i m a n t ' s A t t o r n e y s J a n u a r y 5, 1989 
C l i f f , S n a r s k i s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Boar d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Knapp's o r d e r t h a t 
u p h e l d d e n i a l s o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l 
a n k l e c o n d i t i o n , i s s u e d by I n d u s t r i a l I n d e m n i t y and L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g 
c o r r e c t i o n s and a d d i t i o n s . 

The R e f e r e e f o u n d t h a t c l a i m a n t e s t i m a t e d he jumped f r o m 
h i s t r a i l e r on an a v e r a g e o f 30-40 t i m e s a day. We, i n s t e a d , f i n d 
t h a t c l a i m a n t jumped f r o m h i s t r a i l e r o r t h e dock an a v e r a g e o f 
20-30 t i m e s a day, and as many as 40 t i m e s on some d a y s . 
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The R e f e r e e f o u n d t h a t c l a i m a n t had f i s h e d c o m m e r c i a l l y 
s i n c e 1 9 8 2 , whereas we f i n d t h a t c l a i m a n t had been a p a r t - t i m e 
c o m m e r c i a l f i s h e r m a n s i n c e 1 9 7 8 . 

F o l l o w i n g h i s a n k l e s p r a i n s i n 1 9 6 4 , c l a i m a n t had no 
f u r t h e r p r o b l e m s w i t h h i s a n k l e s u n t i l 1 9 8 2 . A t t h a t t i m e , he began 
t o d i s l o c a t e h i s a n k l e s , and he e x p e r i e n c e d a n k l e p a i n on days he 
c o m p l e t e d a g r e a t e r t h a n a v e r a g e number o f d e l i v e r i e s a t w o r k . He 
a l s o began h a v i n g d i f f i c u l t y c r o s s - c o u n t r y s k i i n g because o f a n k l e 
w eakness. 

C l a i m a n t ' s c o n d i t i o n g r a d u a l l y worsened o v e r t h e n e x t 
t h r e e y e a r s and t h e n began t o d e g e n e r a t e more r a p i d l y i n 1 9 8 5 ; He 
q u i t c r o s s - c o u n t r y s k i i n g because he was no l o n g e r a b l e t o use h i s 
a n k l e s t o c o n t r o l h i s movements. By 1 9 8 6 he was e x p e r i e n c i n g w e e k l y 
a n k l e d i s l o c a t i o n s and s i g n i f i c a n t p a i n , s w e l l i n g and a n k l e b r u i s i n g 
a f t e r a p a r t i c u l a r l y h a r d day a t w o r k . 

C l a i m a n t r e c e i v e d no t r e a t m e n t f o r h i s a n k l e s p r i o r t o t h e 
t i m e he commenced t r e a t m e n t w i t h Dr. Cook i n 1 9 8 6 . 

I n d u s t r i a l I n d e m n i t y d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
l e f t a n k l e c o n d i t i o n and c o m p e n s a b i l i t y and r e s p o n s i b i l i t y o f t h e 
r i g h t a n k l e p r o b l e m . L i b e r t y d e n i e d c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y f o r b o t h a n k l e s . 

FINDINGS OF ULTIMATE FACT 

I t has n o t been e s t a b l i s h e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s c o n t r i b u t e d more t o t h e c a u s a t i o n o f h i s c u r r e n t 
b i l a t e r a l a n k l e c o n d i t i o n t h a n a l l o t h e r a c t i v i t i e s c o m b i n e d . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
f i n d i n g t h a t h i s b i l a t e r a l a n k l e c o n d i t i o n was n o t compen s a b l e as an 
o c c u p a t i o n a l d i s e a s e . I n o r d e r t o p r e v a i l on h i s c l a i m , c l a i m a n t 
must p r o v e t h a t h i s work a c t i v i t y was t h e m a j o r c o n t r i b u t i n g cause 
o f t h e i n i t i a l o n s e t o f h i s a n k l e c o n d i t i o n o r a w o r s e n i n g o f t h e 
c o n d i t i o n i f i t p r e e x i s t e d h i s employment. The R e f e r e e f o u n d t h a t 
c l a i m a n t had a p r e e x i s t i n g b i l a t e r a l a n k l e c o n d i t i o n and must, 
t h e r e f o r e , d e m o n s t r a t e t h a t h i s work a c t i v i t y was t h e m a j o r 
c o n t r i b u t i n g cause o f a w o r s e n i n g o f t h a t c o n d i t i o n . The R e f e r e e 
u l t i m a t e l y c o n c l u d e d t h a t c l a i m a n t had n o t p r o d u c e d p e r s u a s i v e 
m e d i c a l o p i n i o n s a t i s f y i n g h i s b u r d e n o f p r o o f . 

We d i s a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s 
a n k l e c o n d i t i o n was p r e e x i s t i n g . We r e c o g n i z e t h a t c l a i m a n t t w i s t e d 
h i s a n k l e s on s e v e r a l o c c a s i o n s i n 1 9 6 4 . However, he had no 
t r e a t m e n t f o r t h o s e i n j u r i e s o r any f u r t h e r a n k l e p r o b l e m s u n t i l 
1 9 8 2 . F u r t h e r m o r e , t h e r e i s no m e d i c a l e v i d e n c e t h a t c l a i m a n t had a 
c a l c i f i c a t i o n and l i g a m e n t i n s u f f i c i e n c y i n h i s a n k l e s p r i o r t o t h e 
t i m e he went t o work f o r t h e e m p l o y e r i n 1 9 8 0 . I n p a r t i c u l a r , t h e 
r e p o r t s o f D r s . Cook and Horniman do n o t e s t a b l i s h a p r e e x i s t i n g 
c o n d i t i o n w i t h i n t h e l e g a l meaning o f t h a t t e r m . We a r e n o t 
p e r s u a d e d t h a t t h e i r c h a r a c t e r i z a t i o n o f c l a i m a n t ' s c o n d i t i o n as 
" l o n g - s t a n d i n g " was meant t o i n f e r t h a t h i s c u r r e n t c a l c i f i c a t i o n 
and l i g a m e n t i n s u f f i c i e n c y e x i s t e d i n 1 9 6 4 . R a t h e r , we f i n d t h e y 
were j u s t as l i k e l y r e f e r r i n g t o t h e f a c t t h a t c l a i m a n t ' s p r o b l e m s 
began f o u r y e a r s p r e v i o u s l y i n 1 9 8 2 . A c c o r d i n g l y , we do n o t a g r e e 
t h a t c l a i m a n t had a p r e e x i s t i n g a n k l e c o n d i t i o n . 
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N o t w i t h s t a n d i n g our d i s a g r e e m e n t on t h i s p o i n t , we a g r e e 
w i t h t h e R e f e r e e ' s d e c i s i o n t h a t c l a i m a n t has n o t c a r r i e d h i s 
u l t i m a t e b u r d e n o f p r o o f i n t h i s c a s e . As d i s c u s s e d a b o v e , c l a i m a n t 
must d e m o n s t r a t e t h a t h i s work a c t i v i t y was t h e m a j o r c o n t r i b u t i n g 
c a u s e o f t h e o n s e t o f h i s a n k l e c o n d i t i o n . I n t h i s c o n t e x t , " m a j o r 
c o n t r i b u t i n g c a u s e " means t h a t c l a i m a n t ' s work a c t i v i t i e s 
c o n t r i b u t e d more t o t h e o n s e t o f h i s c o n d i t i o n t h a n a l l o t h e r 
a c t i v i t i e s c o m b i n e d . 

C l a i m a n t r e l i e s on t h e o p i n i o n o f t r e a t i n g p h y s i c i a n Cook, 
who o p i n e d t h a t " r e p e t i t i v e j u m p i n g w i t h c h r o n i c a l l y u n s t a b l e a n k l e s 
w o u l d . . . be a m a j o r c o n t r i b u t i n g f a c t o r t o i n s t a b i l i t y and 
d e g e n e r a t i v e i n v o l v e m e n t r e q u i r i n g t r e a t m e n t . " The R e f e r e e r e j e c t e d 
Dr. Cook's o p i n i o n because he had n o t o p i n e d t h a t . c l a i m a n t 1 s work 
a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f h i s c o n d i t i o n . We 
a r e aware t h a t i t i s n o t n e c e s s a r y f o r a p h y s i c i a n t o use m a g i c 
words t o d e m o n s t r a t e m e d i c a l c a u s a t i o n i n an o c c u p a t i o n a l d i s e a s e 
c l a i m . However, i n t h i s case Dr. Cook has n e v e r d i s c u s s e d t h e 
r e l a t i v e c o n t r i b u t i o n o f o f f - w o r k a c t i v i t i e s . I n l i g h t o f t h i s 
f a c t , we a r e n o t p e r s u a d e d t h a t he meant t o o p i n e t h a t c l a i m a n t ' s 
work a c t i v i t i e s c o n t r i b u t e d more t o t h e o n s e t o f h i s a n k l e c o n d i t i o n 
t h a n a l l o t h e r a c t i v i t i e s c o m b i n e d . 

A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s u l t i m a t e d e c i s i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 4, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , p a y a b l e f r o m L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n t o i t s c o u n s e l , i s a p p r o v e d , n o t t o exceed $160. 

EUSEBIO 0. JUAREZ, C l a i m a n t WCB 86-07431 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y J a n u a r y 5, 1989 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Daron's o r d e r t h a t : ( i ) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l 
o f c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f two t i m e s per m o n t h ; and ( 2 ) 
d e c l i n e d t o award p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s 
a l l e g e d u n r e a s o n a b l e p a r t i a l d e n i a l . We a f f i r m . 

ISSUES 

1 . Whether c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f two t i m e s 
per month a r e r e a s o n a b l e and n e c e s s a r y m e d i c a l s e r v i c e s . 

2. Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y 
f e e s f o r t h e i n s u r e r ' s a l l e g e d u n r e a s o n a b l e p a r t i a l d e n i a l o f m e d i c a l 
s e r v i c e s . 

FINDINGS OF FACT 

On May 30, 1985, c l a i m a n t s u s t a i n e d a c o m p e n s a b l e back 
i n j u r y w h i l e l i f t i n g p a r t s o f s o f a s o n t o , a s s e m b l y t a b l e s . He began 
t r e a t i n g c o n s e r v a t i v e l y on a two t o t h r e e t i m e s p e r week b a s i s w i t h 
Dr. Webb, c h i r o p r a c t o r , who d i a g n o s e d a c u t e m o d e r a t e c e r v i c o d o r s a l 
and l u m b a r s u b l u x a t i o n s c o m p l i c a t e d by s p r a i n / s t r a i n . T r e a t m e n t s 
c o n s i s t e d o f s p e c i f i c c h i r o p r a c t i c a d j u s t m e n t s , s o f t t i s s u e 
m a n i p u l a t i o n , p h y s i o t h e r a p y , and s p e c i f i c s p i n a l e x e r c i s e s p e r f o r m e d 
a t home. _24-



On June 3, 1985, Dr. Webb r e l e a s e d c l a i m a n t t o l i g h t d u t y 
w o r k . On June 4, 1985, c l a i m a n t a t t e m p t e d t o r e t u r n t o w o r k , b u t 
q u i t a f t e r f o u r h o u r s due t o i n c r e a s e d back p a i n . On June 12, 1985, 
c l a i m a n t a t t e m p t e d t o r e t u r n t o w o r k , b u t a g a i n q u i t due t o i n c r e a s e d 
back p a i n . 

On J u l y 12, 1985, Dr. J a n s e n , c h i r o p r a c t o r , e x a m i n e d 
c l a i m a n t and d i a g n o s e d m o d e r a t e a c u t e c e r v i c o - t h o r a c i c s p r a i n / s t r a i n 
and m i l d a c u t e t h o r a c o - l u m b a r s t r a i n . He recommended t h a t 
c h i r o p r a c t i c c a r e be c o n t i n u e d on a l e s s f r e q u e n t b a s i s t h a n i n t h e 
p a s t . 

On A u g u s t 13, 1985, Dr. Webb r e f e r r e d c l a i m a n t t o t h e 
N o r t h w o o d R e h a b i l i t a t i o n C e n t e r where he was t r e a t e d t h r e e days p e r 
week w i t h a q u a t h e r a p y and w e i g h t t r a i n i n g d e s i g n e d t o i n c r e a s e h i s 
s p i n a l r a n g e s o f m o t i o n and s t r e n g t h e n t h e m u s c u l a t u r e s u p p o r t i n g h i s 
lu m b a r s p i n e . 

On O c t o b e r 7, 1985, BBV M e d i c a l S e r v i c e s e x a m i n e d c l a i m a n t , 
f o u n d no r e s i d u a l i m p a i r m e n t , and recommended t h a t he cease 
c h i r o p r a c t i c t r e a t m e n t s a l t o g e t h e r and r e t u r n t o r e g u l a r w o r k . 

On O c t o b e r 3 1 , 1985, Dr. Webb e x p l a i n e d t h a t , as a r e s u l t 
o f t h e t r i g g e r p o i n t i n v o l v e m e n t i n t h e l e f t t r a p e z i u s , , 
s u p r a s p i n a t u s . , i n f r a s p i n a t u s , t e r e s m i n o r and m a j o r m u s c l e s , c l a i m a n t 
c o n t i n u e d t o need c h i r o p r a c t i c t r e a t m e n t s on an a p p r o x i m a t e l y two t o 
f o u r t i m e s p e r month b a s i s i n o r d e r t o m a i n t a i n h i s m e d i c a l l y 
s t a t i o n a r y s t a t u s . 

•On A p r i l 18, 1986, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
15 p e r c e n t u n s c h e d u l e d p ermanent d i s a b i l i t y . 

I n J u l y 1986 Dr. Webb a t t e m p t e d t o r e d u c e c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s t o one t i m e p e r week, b u t c l a i m a n t c o n t i n u e d 
t o r e t u r n t o h i s o f f i c e a p p r o x i m a t e l y t w i c e a week. 

On A u g u s t 19, 1986, Dr. Simpson, c h i r o p r a c t o r , examined 
c l a i m a n t on b e h a l f o f t h e i n s u r e r . He recommended t h a t , a l t h o u g h 
p e r i o d i c m a n i p u l a t i v e c a r e s h o u l d be p r o v i d e d i n t h e management o f 
c l a i m a n t ' s c o n d i t i o n , r o u t i n e m a n i p u l a t i o n was i n a p p r o p r i a t e . 

On O c t o b e r 28, 1986, t h e i n s u r e r d e n i e d c l a i m a n t ' s m e d i c a l 
t r e a t m e n t s i n e x c e s s o f two t i m e s p e r month. 

On November 20, 1986, c l a i m a n t began an o n - t h e - j o b t r a i n i n g 
p r o g r a m as an e l e c t r o n i c s a s s e m b l e r . Between J a n u a r y 6, 1987 and 
March 9, 1987, however, c l a i m a n t was a b s e n t f r o m work 47 p e r c e n t o f 
t h e t i m e . Due t o h i s poor a t t e n d a n c e , c l a i m a n t was f i r e d . On 
March 4, 1987, c l a i m a n t d e c l i n e d f u r t h e r v o c a t i o n a l a s s i s t a n c e . 

On A p r i l 29, 1987, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
an a d d i t i o n a l 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , f o r a 
t o t a l o f 35 p e r c e n t u n s c h e d u l e d d i s a b i l i t y . 

On J u l y 14, 1987, t h e W e s t e r n M e d i c a l C o n s u l t a n t s e x a m i n e d 
c l a i m a n t on b e h a l f o f t h e i n s u r e r and f o u n d no e v i d e n c e o f p e r m a n e n t 
d i s a b i l i t y ; t h e y recommended no f u r t h e r m e d i c a l t r e a t m e n t . 

As o f J u l y 16, 1987, Dr. Webb d i d n o t have c l a i m a n t on any 
f i x e d s c h e d u l e f o r c h i r o p r a c t i c t r e a t m e n t s , b u t c l a i m a n t c o n t i n u e d t o 
be seen on an as needed b a s i s , u s u a l l y a b o u t t w i c e a week. The 
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t r e a t m e n t s s t i l l c o n s i s t e d o f c h i r o p r a c t i c a d j u s t m e n t s , s o f t t i s s u e 
m a n i p u l a t i o n and p h y s i o t h e r a p y t o t h e l e f t r o t a t o r c u f f m u s c u l a t u r e 
and l o w e r l u m b a r s p i n e . They p r o v i d e d c l a i m a n t w i t h t e m p o r a r y r e l i e f 
o f h i s p a i n f o r two t o t h r e e h o u r s f o l l o w i n g each s e s s i o n . 

C l a i m a n t ' s symptoms a t t h e t i m e o f h e a r i n g i n c l u d e d l o w 
back p a i n w i t h b i l a t e r a l l e g numbness, and l e f t s h o u l d e r and arm p a i n . 

The d i s p u t e d c h i r o p r a c t i c t r e a t m e n t s were n e i t h e r 
r e a s o n a b l e n or n e c e s s a r y . They d i d n o t a p p r e c i a b l y r e l i e v e 
c l a i m a n t ' s p a i n ; nor d i d t h e y e n a b l e him t o wo r k . 

CONCLUSIONS OF LAW 

C l a i m a n t c o n t e n d s . t h a t c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f 
two p e r month a r e r e a s o n a b l e and n e c e s s a r y t o m a i n t a i n h i s c u r r e n t 
l e v e l o f f u n c t i o n i n g . We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t 
t h e t r e a t m e n t s were n o t r e a s o n a b l e o r n e c e s s a r y . 

OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) p r o v i d e s t h e g u i d e l i n e o f two 
t r e a t m e n t s p e r month. The number o f t r e a t m e n t s may be l i m i t e d t o 
t h o s e shown t o be r e a s o n a b l e and n e c e s s a r y t o r e l i e v e p a i n and e n a b l e 
c l a i m a n t t o w o r k . West v. SAIF, 74 Or App 317, 321 ( 1 9 8 5 ) . To p r o v e 
t h e r e a s o n a b l e n e s s and n e c e s s i t y o f r e n d e r e d m e d i c a l s e r v i c e s , a 
c l a i m a n t must show t h a t a t t h e t i m e t h e s e r v i c e s were r e n d e r e d t h e y 
were l i k e l y t o be o f s i g n i f i c a n t c u r a t i v e , p a l l i a t i v e , p r e v e n t i v e or 
r e s t o r a t i v e b e n e f i t . I d . a t 3 2 0 - 2 1 ; M i c h a e l D. B a r l o w , 38 Van N a t t a 
196, 197-8 ( 1 9 8 6 ) . 

Dr. Webb, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , c o n t i n u e d t o 
p r o v i d e p a l l i a t i v e t r e a t m e n t f o r c l a i m a n t on an as needed b a s i s l o n g 
a f t e r h i s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y . A l t h o u g h Dr. Webb 
e n c o u r a g e d c l a i m a n t t o l i m i t t h e t r e a t m e n t s t o one t i m e p e r week, 
c l a i m a n t c o n t i n u e d t o t r e a t a t a r a t e o f two t o t h r e e t i m e s p e r week 
f o r c o n t i n u e d p a i n . A c c o r d i n g t o c l a i m a n t ' s own t e s t i m o n y , t h e s e 
t r e a t m e n t s p r o v i d e d r e l i e f f r o m t h e p a i n f o r o n l y two o r t h r e e h o u r s 
a t a t i m e . P a l l i a t i v e t r e a t m e n t w h i c h t e m p o r a r i l y r e l i e v e s p a i n f o r 
suc h a s h o r t p e r i o d o f t i m e does n o t c o n s t i t u t e s i g n i f i c a n t 
p a l l i a t i v e b e n e f i t . R e v i e w i n g c l a i m a n t ' s p o o r a t t e n d a n c e r e c o r d a t 
h i s o n - t h e - j o b t r a i n i n g p r o g r a m , i t i s a l s o a p p a r e n t t h a t t h e 
t r e a t m e n t s were n o t h e l p i n g him s t a y on t h e j o b . 

C l a i m a n t has p r e s e n t e d no e v i d e n c e t o i n d i c a t e t h a t t h e 
c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f two t i m e s p e r month were 
r e a s o n a b l e and n e c e s s a r y . On t h e c o n t r a r y , t h e r e c o r d i s r e p l e t e 
w i t h p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t i s i n need o f v e r y l i m i t e d 
t r e a t m e n t o r no t r e a t m e n t a t a l l . As e a r l y as J u l y 1985 Dr. J a n s e n , 
on r e f e r r a l f r o m Dr. Webb, b e l i e v e d t h a t c o n t i n u e d c h i r o p r a c t i c c a r e 
s h o u l d be p r o v i d e d on a l e s s f r e q u e n t b a s i s . Dr. Simpson f o u n d no 
i n d i c a t i o n f o r r o u t i n e m a n i p u l a t i o n o f c l a i m a n t . F i n a l l y , W e s t e r n 
M e d i c a l C o n s u l t a n t s f o u n d no e v i d e n c e o f pe r m a n e n t d i s a b i l i t y and 
recommended no t r e a t m e n t a t a l l . 

We c o n c l u d e t h a t t h e l e v e l o f c h i r o p r a c t i c t r e a t m e n t 
c l a i m a n t i s r e c e i v i n g i s n o t r e a s o n a b l e and n e c e s s a r y . ORS 
6 5 6 . 2 4 5 ( 1 ) . A l l t h e m e d i c a l e x p e r t s , even Dr. Webb, f a v o r p a l l i a t i v e 
c a r e on e i t h e r a r e d u c e d or d i s c o n t i n u e d b a s i s . 

Under t h e c i r c u m s t a n c e s , w i t h c l a i m a n t s h o w i n g l i t t l e 
i m p r o v e m e n t and t h e t r e a t m e n t s c l e a r l y p r o v i d i n g m i n i m a l p a l l i a t i v e 
b e n e f i t , t h e i n s u r e r ' s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s e x c e e d i n g 
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two t r e a t m e n t s p e r month was n o t an u n r e a s o n a b l e a c t i o n . T h e r e f o r e , 
no p e n a l t i e s o r a t t o r n e y f e e s f o r u n r e a s o n a b l e c o n d u c t w i l l be 
a s s e s s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 4, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $878.90, i s a p p r o v e d . 

WILLIAM H. LINDSAY, C l a i m a n t WCB 86-11263 
W.D. B a t e s , J r . , C l a i m a n t ' s A t t o r n e y J a n u a r y 5, 1989 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed b y Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e Daron's 
o r d e r t h a t g r a n t e d t h e i n s u r e r p e r m i s s i o n t o o f f s e t o v e r p a i d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s a g a i n s t p e rmanent p a r t i a l d i s a b i l i t y 
a warded under t h e R e f e r e e ' s o r d e r . On r e v i e w , c l a i m a n t c o n t e n d s t h a t 
t h e i n s u r e r i s b a r r e d f r o m r a i s i n g t h e o f f s e t i s s u e as a r e s u l t o f a 
p r i o r D i s p u t e d C l a i m S e t t l e m e n t . I f t h e Board a f f i r m s t h e R e f e r e e ' s 
d e c i s i o n on t h e o f f s e t i s s u e , c l a i m a n t a l s o r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f t h e R e f e r e e ' s o r d e r t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s 
i n j u r y c l a i m was n o t p r e m a t u r e l y c l o s e d by a May 3 1 , 1985 
D e t e r m i n a t i o n O r d e r ; and ( 2 ) d e c l i n e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n i n a d d i t i o n t o what was awarded under t h a t D e t e r m i n a t i o n 
O r d e r . 

On r e v i e w , t h e i s s u e s a r e o f f s e t , p r e m a t u r e c l o s u r e and 
t e m p o r a r y t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t and u l t i m a t e f a c t , 
and we make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t f i l e d a t i m e l y r e q u e s t f o r h e a r i n g on t h e May 1985 
D e t e r m i n a t i o n Order and t h e i n s u r e r ' s A u g u s t 1985 d e n i a l . 

The May 1985 D e t e r m i n a t i o n Order c r e a t e d an o v e r p a y m e n t o f 
t e m p o r a r y t o t a l d i s a b i l i t y i n t h e amount o f $6,548.36. The i n s u r e r 
i d e n t i f i e d t h a t o v e r p a y m e n t i n J u l y 1985. 

Under t h e t e r m s o f t h e June 1 1 , 1986 D i s p u t e d C l a i m 
S e t t l e m e n t , c l a i m a n t a g r e e d t o w i t h d r a w h i s h e a r i n g r e q u e s t as t o t h e 
c o m p e n s a b i l i t y o f h i s a l c o h o l i s m p r o b l e m and t o have h i s h e a r i n g 
r e q u e s t d i s m i s s e d w i t h p r e j u d i c e on t h a t i s s u e . The R e f e r e e ' s o r d e r 
a p p r o v i n g t h e s e t t l e m e n t d i s m i s s e d t h e h e a r i n g r e q u e s t " w i t h 
p r e j u d i c e as t o a l l i s s u e s r a i s e d o r w h i c h c o u l d have been r a i s e d . " 

The J u l y 1986 D e t e r m i n a t i o n O r d e r c r e a t e d an o v e r p a y m e n t i n 
t h e amount o f $3,276.59. 

On O c t o b e r 27, 1986 C l a i m a n t f i l e d a h e a r i n g r e q u e s t 
f o l l o w i n g t h e i s s u a n c e o f t h e J u l y 1986 D e t e r m i n a t i o n O r d e r . 
C l a i m a n t ' s h e a r i n g r e q u e s t r a i s e d t h e i s s u e s o f t e m p o r a r y t o t a l 
d i s a b i l i t y and u n s c h e d u l e d p ermanent p a r t i a l d i s a b i l i t y . The i n s u r e r 
c r o s s - p e t i t i o n e d , s e e k i n g o f f s e t o f amounts o v e r p a i d u n d e r t h e 
May 1985 and J u l y 1986 D e t e r m i n a t i o n O r d e r s . 
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CONCLUSIONS OF LAW AND OPINION 

O f f s e t 

We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e i n s u r e r i s 
n o t b a r r e d f r o m r a i s i n g t h e o f f s e t i s s u e as a r e s u l t o f t h e June 1986 
D i s p u t e d C l a i m S e t t l e m e n t . F u r t h e r m o r e , we n o t e t h a t t h e i n s u r e r had 
no a f f i r m a t i v e d u t y t o r a i s e t h e o f f s e t i s s u e u n t i l t h e R e f e r e e 
i s s u e d h i s o r d e r a w a r d i n g a d d i t i o n a l p e r manent p a r t i a l d i s a b i l i t y . 
As a r e s u l t , t h e i n s u r e r d i d n o t w a i v e h i s r i g h t t o o f f s e t by h i s 
f a i l u r e t o r a i s e t h a t i s s u e w i t h i n t h e one y e a r p e r i o d f o r s e e k i n g e 
h e a r i n g on t h a t D e t e r m i n a t i o n O r d e r . See T r a v i s v. L i b e r t y M u t u a l 
I n s . , 79 Or App 126 ( 1 9 8 6 ) ; H i c k s v. F r e d Meyer, I n c . , 57 Or App 68, 
71 ( 1 9 8 2 ) ; W i l s o n v. SAIF, 48 Or App 993, 997 ( 1 9 8 0 ) ; D o n a l d W. 
W i l k i n s o n , 37 Van N a t t a 937 ( 1 9 8 5 ) . 

P r e m a t u r e C l o s u r e and Temporary T o t a l D i s a b i l i t y 

As d i s c u s s e d above, a May 3 1 , 1985 D e t e r m i n a t i o n O r d e r 
c l o s e d c l a i m a n t ' s i n j u r y c l a i m and awarded him t e m p o r a r y t o t a l 
d i s a b i l i t y f o r t h e p e r i o d s September 20, 1982 t o O c t o b e r 1 1 , 1983 and 
J a n u a r y 3, 1984 t o F e b r u a r y 1 1 , 1985. C l a i m a n t c o n t e n d s t h a t he was 
n o t m e d i c a l l y s t a t i o n a r y d u r i n g t h e p e r i o d s O c t o b e r 1 1 , 1983 t o 
J a n u a r y 2, 1984 and F e b r u a r y 1 1 , 1985 t o August 20, 1985. 
A c c o r d i n g l y , he a r g u e s t h a t t h e R e f e r e e e r r e d i n c o n c l u d i n g t h a t t h e 
c l a i m was n o t p r e m a t u r e l y c l o s e d and t h a t c l a i m a n t was n o t e n t i t l e d 
t o a d d i t i o n a l b e n e f i t s f o r t h e s e p e r i o d s . 

The R e f e r e e ' s c o n c l u s i o n i s based on h i s f i n d i n g t h a t 
c l a i m a n t d i d n o t c a r r y h i s b u r d e n o f p r o v i n g t h a t he was n o t 
m e d i c a l l y s t a t i o n a r y d u r i n g t h e p e r i o d s i n q u e s t i o n . We a f f i r m t h e 
R e f e r e e ' s u l t i m a t e d e c i s i o n , b u t f o r a d i f f e r e n t r e a s o n . 

The t e m p o r a r y d i s a b i l i t y and p r e m a t u r e c l o s u r e i s s u e s 
r a i s e d by c l a i m a n t d i d n o t a r i s e o u t o f t h e same a g g r e g a t e o f 
o p e r a t i v e f a c t s as t h e c o m p e n s a b i l i t y i s s u e d e c i d e d by t h e June 1986 
D i s p u t e d C l a i m S e t t l e m e n t . As a r e s u l t , t h a t s e t t l e m e n t d i d n o t 
f i n a l l y d e c i d e t h o s e i s s u e s . However, t h e o r d e r a p p r o v i n g t h e 
s e t t l e m e n t d i d e f f e c t i v e l y d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t on t h e 
May 1985 D e t e r m i n a t i o n O r d e r . F u r t h e r m o r e , c l a i m a n t d i d n o t f i l e a 
new h e a r i n g r e q u e s t w i t h i n one y e a r o f t h e d a t e o f t h a t o r d e r as 
r e q u i r e d under ORS 6 5 6 . 2 6 8 ( 6 ) . As a r e s u l t , t h e s t a t u t e o f 
l i m i t a t i o n s has r u n on t h e p r e m a t u r e c l o s u r e and t e m p o r a r y d i s a b i l i t y 
i s s u e s r a i s e d by c l a i m a n t , and t h e R e f e r e e e r r e d i n a d d r e s s i n g them. 

For t h i s r e a s o n a l o n e , we a f f i r m t h e R e f e r e e ' s o r d e r 
d e n y i n g c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l t e m p o r a r y d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 25, 1987 i s a f f i r m e d . 
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JAMES L. PATTY, C l a i m a n t WCB 86-14763 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s J a n u a r y 5, 1989 
M i t c h e l l , Lang & S m i t h , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r seeks r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e F i n k ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r i n n e r e ar c o n c u s s i o n syndrome; 
and ( 2 ) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m s f o r c h i r o p r a c t i c t r e a t m e n t . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s . We a f f i r m . 

FINDING OF FACT 

At h e a r i n g , c l a i m a n t was a 42 y e a r o l d t r u c k e r . He had a 
May 9, 1 9 7 8 compensable i n j u r y t o h i s l e f t u l n a r n e r v e , c e r v i c a l 
s p i n e and head. He had s u r g e r y f o r h i s u l n a r n e r v e p r o b l e m . He 
s u f f e r e d r e c u r r i n g l e f t e y e , neck p a i n , and he a d a c h e s . T h i s 
p r o c e e d i n g i n v o l v e s a March 2 3 , 1 9 8 2 c o m p e n s a b l e i n j u r y where 
c l a i m a n t i n j u r e d h i s l e f t s h o u l d e r , r i g h t s i d e and head. The c l a i m 
was c l o s e d by a D e t e r m i n a t i o n Order w h i c h awarded 5 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y and no t e m p o r a r y d i s a b i l i t y . 
T h e r e a f t e r , an A p r i l 1 7 , 1 9 8 5 s t i p u l a t i o n i n c r e a s e d t h e award t o 1 0 
p e r c e n t u n s c h e d u l e d p ermanent p a r t i a l d i s a b i l i t y f o r h i s neck 
p r o b l e m s . 

D u r i n g 1 9 8 5 , c l a i m a n t had f r e q u e n t s e v e r e h e a d a c h e s , 
v e r t i g o , d i z z i n e s s , p a i n b e h i n d t h e l e f t e y e , memory l o s s , neck p a i n 
and l i g h t h e a d e d n e s s . C l a i m s f o r m e d i c a l t r e a t m e n t f o r d i a g n o s e s made 
by D r s . Grimm, B l a c k , and Hemenway, i . e . i n n e r e ar c o n c u s s i o n 
s y ndrome, were d e n i e d by t h e e m p l o y e r on November 3 , 1 9 8 6 on t h e 
b a s i s t h a t i t was n o t r e l a t e d t o t h e co m p e n s a b l e i n j u r y . I t i s more 
p r o b a b l e t h a n n o t t h a t c l a i m a n t had i n n e r e ar c o n c u s s i o n syndrome. 
I t i s more p r o b a b l e t h a n n o t t h a t t h e c o n d i t i o n was c a u s e d b y , o r 
m a t e r i a l l y c o n t r i b u t e d t o , c l a i m a n t ' s d i s a b l i n g c o n d i t i o n . 

Between F e b r u a r y 3, 1 9 8 6 and A u g u s t 2 7 , 1 9 8 6 , c l a i m a n t 
r e c e i v e d p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t p r i m a r i l y f o r r e c u r r i n g 
neck p a i n . C l a i m s f o r c h i r o p r a c t i c t r e a t m e n t f o r t h i s p e r i o d were 
d e n i e d by t h e e m p l o y e r on November 3 , 1 9 8 6 on t h e g r o u n d s t h a t i t was 
n o t r e l a t e d t o t h e compensable i n j u r y . The c h i r o p r a c t i c t r e a t m e n t 
was r e l a t e d t o h i s 1 9 8 2 compensable i n j u r y . 

OPINION AND CONCLUSIONS 

When a c l a i m a n t s u s t a i n s a compensable i n j u r y , he i s 
e n t i t l e d t o o n g o i n g m e d i c a l t r e a t m e n t " f o r c o n d i t i o n s r e s u l t i n g f r o m 
t h e i n j u r y f o r such a p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e 
p r o c e s s o f r e c o v e r y r e q u i r e s * * *." ORS 6 5 6 . 2 4 5 ( 1 ) . F u r t h e r , a 
com p e n s a b l e i n j u r y need n o t be t h e s o l e cause o f a c l a i m a n t ' s 
c o n t i n u i n g need f o r m e d i c a l t r e a t m e n t ; b u t r a t h e r , o n l y a m a t e r i a l 
c o n t r i b u t i n g c a u s e . A q u i l l o n v. CNA I n s u r a n c e , 60 Or App 2 3 1 , 2 3 6 
( 1 9 8 2 ) . 
I n n e r e ar c o n c u s s i o n syndrome 

The R e f e r e e f o u n d t h a t c l a i m a n t had i n n e r e ar c o n c u s s i o n 
s yndrome, d i a g n o s e d by D r s . Hemenway, B l a c k , and Grimm, w h i c h was 
c a u s a l l y r e l a t e d t o h i s i n d u s t r i a l i n j u r y . He r e l i e d on t h e o p i n i o n 
o f Dr. Hemenway, a c o n s u l t i n g o t o l a r y n g o l o g i s t , as t h e most p l a u s i b l e 
and l o g i c a l e x p l a n a t i o n . F u r t h e r m o r e , t h e R e f e r e e c o n s i d e r e d 
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Dr. Hemenway's o p i n i o n t o be b u t t r e s s e d by t h a t o f c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n and o t h e r c o n s u l t a n t s . We a g r e e . 

The m e d i c a l e x p e r t s a r e d i v i d e d c o n c e r n i n g t h e cause o f 
c l a i m a n t ' s v e r t i g i n o u s p r o b l e m s between a d i a g n o s i s o f i n n e r e a r 
c o n c u s s i o n syndrome and a n x i e t y - s t r e s s r e a c t i o n w i t h s o m a t i z a t i o n 
d i s o r d e r . The p r e s e n t a t i o n by Dr. Hemenway t h a t c l a i m a n t s u f f e r s 
f r o m i n n e r ear c o n c u s s i o n syndrome w h i c h was caused by t h e 1 9 8 2 
c o m p e n s a b l e i n j u r y , i s a d o p t e d as b e i n g t h e most r e a s o n e d and 
p e r s u a s i v e e v i d e n c e on d i a g n o s i s and c a u s a t i o n . Somers v. SAIF, 7 7 
Or App 2 5 9 ( 1 9 8 6 ) . I n d o i n g t h i s , we c o n s i d e r e d t h e e m p l o y e r ' s 
a r g u m e n t t h a t Dr. Hemenway's o p i n i o n i s f l a w e d because he d i d n o t 
know o f t h e 1 9 7 8 a c c i d e n t and t h e i n j u r y t o c l a i m a n t ' s head. 
However, we f i n d t h a t Dr. Hemenway knew o f t h e 1 9 7 8 a c c i d e n t a t l e a s t 
when he r e v i e w e d t h e F e b r u a r y 1 2 , 1 9 8 7 r e p o r t p r e p a r e d by D r s . Brown 
and S c h l e u n i n g , o t o l a r y n g o l o g i s t s . T h e r e f o r e , i f t h e 1 9 7 8 i n j u r y 
a f f e c t e d h i s o p i n i o n , Dr. Hemenway c o u l d have commented when he 
p r e p a r e d h i s March 2 5 , 1 9 8 7 r e s p o n s e . He d i d n o t . F i n a l l y , 
Dr. Hemenway's o p i n i o n i s a l s o c o n s i s t e n t w i t h t h a t o f Dr. Grimm, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r b o t h t h e 1 9 7 8 and 1 9 8 2 i n j u r i e s . 
See W e i l a n d v. SAIF, 64 Or App 8 1 0 ( 1 9 8 3 ) . 

C h i r o p r a c t i c t r e a t m e n t 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t i s e n t i t l e d t o 
payment f o r h i s m e d i c a l s e r v i c e c l a i m s f o r p a l l i a t i v e c h i r o p r a c t i c 
t r e a t m e n t b e t w e e n F e b r u a r y 3 , 1 9 8 6 and A u g u s t 2 7 , 1 9 8 6 . H e r e , no 
p h y s i c i a n o p i n e d t h a t c l a i m a n t ' s need f o r c h i r o p r a c t i c t r e a t m e n t was 
no l o n g e r r e l a t e d t o h i s i n d u s t r i a l i n j u r y . To t h e c o n t r a r y , 
Dr. P o w e l l , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , r e p o r t e d t h a t t h e 
t r e a t m e n t was r e l a t e d t o t h e i n d u s t r i a l i n j u r y . Dr. P o w e l l ' s o p i n i o n 
i s c o r r o b o r a t e d by Dr. Grimm, who r e p o r t e d t h a t c l a i m a n t had c h r o n i c 
neck p a i n w h i c h he f e l t was r e l a t e d t o t h e c o n c u s s i o n syndrome 
s u s t a i n e d i n t h e 1 9 8 2 i n j u r y . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has p r o v e n t h a t h i s c h i r o p r a c t i c t r e a t m e n t i s c a u s a l l y r e l a t e d t o h i s 
co m p e n s a b l e i n j u r y . A q u i l l o n , s u p r a 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2 8 , 1 9 8 7 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $7 5 0 f o r s e r v i c e s on B o a r d r e v i e w , t o 
be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . A c l i e n t - p a i d f e e , n o t t o 
exceed $ 1 , 4 3 6 . 5 0 , i s a p p r o v e d . 

DEBRA J . ROBERTSON, C l a i m a n t WCB 86-09623 & 86-09624 
H i l l & S c h u l t z , C l a i m a n t ' s A t t o r n e y s J a n u a r y 5, 1989 
B a m h i s e l , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
W i l l i a m B l i t z ( S A I F ) , D e f e n s e A t t o r n e y 

Reviewed by Boar d Members Johnson and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s 
o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r her r i g h t c a r p a l t u n n e l syndrome; and ( 2 ) u p h e l d L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r t h e same c o n d i t i o n . We r e v e r s e . 

ISSUE 

Whether c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome i s t h e 
r e s p o n s i b i l i t y o f SAIF, on t h e b a s i s o f an a g g r a v a t i o n , or L i b e r t y 
N o r t h w e s t , on t h e b a s i s o f a "new i n j u r y . " 
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FINDINGS OF FACT 

C l a i m a n t began t o work f o r t h e e m p l o y e r i n J u l y 1983 as a 
p o u l t r y l i n e w o r k e r . I n O c t o b e r 1984, she s o u g h t t r e a t m e n t f r o m 
Dr. B r o o k s , M.D., f o r p a i n i n her r i g h t p a l m , thumb, and f i r s t 
f i n g e r . Dr. B r o o k s ' e x a m i n a t i o n showed n e g a t i v e P h a l e n and T i n e l 
t e s t r e s u l t s , and he d i a g n o s e d c l a i m a n t ' s c o n d i t i o n as e a r l y c a r p a l 
t u n n e l syndrome and v o l a r t e n d o n i t i s . Dr. B r o o k s p r e s c r i b e d 
c o n s e r v a t i v e t r e a t m e n t and recommended c l a i m a n t wear a w r i s t s p l i n t . 
SAIF a c c e p t e d c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome and r i g h t v o l a r 
t e n d o n i t i s as a c o m p e n s a b l e o c c u p a t i o n a l ' d i s e a s e w i t h an a s s i g n e d 
i n j u r y d a t e o f O c t o b e r 22, 1984. 

I n A p r i l 1985, c l a i m a n t r e t u r n e d t o Dr. B r o o k s . H i s c h a r t 
n o t e s i n d i c a t e t h a t c l a i m a n t ' s c o n d i t i o n had been i m p r o v i n g s i n c e 
O c t o b e r 1984 u n t i l h e r d u t i e s changed i n l a t e March 1985. New t e s t s 
r e s u l t s showed n e g a t i v e T i n e l t e s t f i n d i n g s w i t h p o s i t i v e P h a l e n ' s 
s i g n i n c l a i m a n t ' s r i g h t w r i s t and no t h e n a r w a s t i n g . 

I n J u l y 1985, L i b e r t y N o r t h w e s t became t h e e m p l o y e r ' s 
i n s u r e r . 

I n September 1985, c l a i m a n t a g a i n s o u g h t t r e a t m e n t f r o m 
Dr. B r o o k s . S u b j e c t i v e c o m p l a i n t s a t t h a t t i m e i n c l u d e d numbness and 
t i n g l i n g i n t h e r i g h t thumb, i n d e x f i n g e r and m i d d l e f i n g e r . 
O b j e c t i v e f i n d i n g s i n c l u d e d t h e n a r w a s t i n g on t h e r i g h t , m i l d 
p o s i t i v e T i n e l t e s t f i n d i n g s , p o s i t i v e P h a l e n s i g n , and p o s s i b l e 
n e r v e damage. Nerve c o n d u c t i o n s t u d i e s showed m i l d s e n s o r y c h a n g e s . 
C l a i m a n t ' s r i g h t w r i s t showed i m p r o v e m e n t w h i l e her l e f t w r i s t began 
t o d e v e l o p symptoms o f c a r p a l t u n n e l syndrome. Dr. B r o o k s 
recommended t h a t c l a i m a n t b e g i n w e a r i n g a s p l i n t on her l e f t w r i s t . 

I n March 1986, c l a i m a n t was a g a i n e x p e r i e n c i n g numbness i n 
her i n d e x and m i d d l e f i n g e r s as w e l l as p a i n i n h e r w r i s t s w h i c h a t 
t i m e s e x t e n d e d up her f o r e a r m and i n t o her s h o u l d e r . At t h a t t i m e , 
p r o d u c t i o n a t c l a i m a n t ' s j o b had been i n c r e a s i n g , w h i l e t h e number o f 
w o r k e r s on her l i n e had been d e c r e a s i n g . Dr. B r o o k s e x a m i n a t i o n 
r e s u l t s i n c l u d e d : ( 1 ) n e g a t i v e T i n e l ' s s i g n ; ( 2 ) t h e n a r w a s t i n g on 
t h e r i g h t and p r o b a b l e more marked h y p o t h e n a r w a s t i n g ; and ( 3 ) 
s w e l l i n g o v e r t h e r i g h t d i s t a l f o r e a r m . 

I n A p r i l 1986, Dr. B r o o k s r e p o r t e d t h a t c l a i m a n t ' s 
c o n d i t i o n had become much w o r s e . C l a i m a n t ' s r i g h t hand was f a l l i n g 
a s l e e p f o r up t o 45 m i n u t e s , as compared w i t h 5 m i n u t e s as was 
r e p o r t e d i n O c t o b e r 1984. The p a i n i n her l e f t hand and w r i s t was 
e x t e n d i n g up t o t h e e l b o w and i n t o t h e l e f t d e l t o i d r e g i o n . T e s t i n g 
showed m a r k e d l y p o s i t i v e P h a l e n ' s s i g n and some h y p o t h e n a r w a s t i n g on 
t h e r i g h t compared t o t h e l e f t . D i a g n o s e s a t t h i s t i m e were r i g h t 
c a r p a l t u n n e l syndrome and l e f t t e n d o n i t i s . 

I n a l e t t e r t o SAIF, d a t e d A p r i l 22, 1986, Dr. B r o o k s 
r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n s d e t e r i o r a t e d whenever p r o d u c t i o n 
i n c r e a s e d . He f u r t h e r r e p o r t e d t h a t c l a i m a n t ' s most r e c e n t 
d e t e r i o r a t i o n began i n March 1986, a t w h i c h t i m e she s u f f e r e d 
i n c r e a s e d symptoms o f numbness i n her r i g h t hand and s i g n i f i c a n t p a i n 
i n b o t h w r i s t s . 

I n May 1986, SAIF d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t r i g h t c a r p a l t u n n e l c o n d i t i o n . I n June 1986, L i b e r t y 
N o r t h w e s t d e n i e d r e s p o n s i b i l i t y f o r t h e same c o n d i t i o n . I n 
O c t o b e r 1986, a ".307" o r d e r was i s s u e d w i t h SAIF b e i n g d e s i g n a t e d as 
t h e p a y i n g a g e n t . -31-



C l a i m a n t ' s work a c t i v i t i e s , a f t e r J u l y 1985, i n d e p e n d e n t l y 
c o n t r i b u t e d t o a w o r s e n i n g o f her u n d e r l y i n g r i g h t c a r p a l t u n n e l 
c o n d i t i o n . 

CONCLUSIONS OF LAW 

Based on a t o t a l i t y o f t h e e v i d e n c e , t h e R e f e r e e c o n c l u d e d 
t h a t c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n o f her co m p e n s a b l e r i g h t 
arm/hand c o n d i t i o n . A c c o r d i n g l y , t h e R e f e r e e f o u n d t h a t SAIF 
r e m a i n e d r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . We d i s a g r e e based on 
t h e f o l l o w i n g r e a s o n i n g . 

The main i s s u e i n v o l v e s r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t 
arm/hand c o n d i t i o n a f t e r J u l y 1985, when L i b e r t y N o r t h w e s t came on 
t h e r i s k . I n H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 
294 ( 1 9 8 6 ) , t h e c o u r t announced t h a t u n l e s s work a c t i v i t i e s a t t h e 
l a t e r e m p l o y e r / i n s u r e r i n d e p e n d e n t l y c o n t r i b u t e t o t h e w o r k e r ' s 
d i s a b i l i t y ( i . e . cause a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n ) t h e n 
t h e w o r k e r has s u s t a i n e d a mere r e c u r r e n c e o f symptoms and t h e 
e a r l i e r e m p l o y e r / i n s u r e r r e m a i n s r e s p o n s i b l e . 

I n O c t o b e r 1984, c l a i m a n t ' s c o n d i t i o n was d i a g n o s e d as 
e a r l y c a r p a l t u n n e l syndrome and v o l a r t e n d o n i t i s . . Her c o m p l a i n t s a t 
t h a t t i m e were p a i n i n her r i g h t p a l m , thumb, and f i r s t f i n g e r and 
numbness i n her r i g h t hand l a s t i n g f o r a p p r o x i m a t e l y 5 m i n u t e s . 
P h a l e n and T i n e l t e s t r e s u l t s were n e g a t i v e . I n A p r i l 1985, c l a i m a n t 
a g a i n had n e g a t i v e T i n e l s i g n , p o s i t i v e P h a l e n s i g n , and no s i g n o f 
t h e n a r w a s t i n g . 

I n September 1985, a f t e r L i b e r t y N o r t h w e s t came on t h e 
r i s k , c l a i m a n t ' s symptoms i n c l u d e d numbness and t i n g l i n g i n her r i g h t 
m i d d l e f i n g e r f o r t h e f i r s t t i m e . A t t h i s t i m e , t h e n a r w a s t i n g was 
o b s e r v e d , n e r v e c o n d u c t i o n s t u d i e s showed m i l d s e n s o r y c h a n g e s , and 
m i l d p o s i t i v e T i n e l ' s s i g n was f o u n d f o r t h e f i r s t t i m e . 

I n March 1986, c l a i m a n t e x p e r i e n c e d p a i n r a d i a t i n g up 
t h r o u g h h er r i g h t s h o u l d e r f o r t h e f i r s t t i m e . Thenar w a s t i n g on t h e 
r i g h t , w i t h p r o b a b l e more marked h y p o t h e n a r w a s t i n g , was a g a i n 
o b s e r v e d as w e l l as s w e l l i n g o v e r t h e r i g h t d i s t a l f o r e a r m . 
M o r e o v e r , i n A p r i l 1986 Dr. B r o o k s r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n 
had become much worse and n o t e d t h a t c l a i m a n t ' s r i g h t hand was 
f a l l i n g a s l e e p f o r up t o 45 m i n u t e s as compared w i t h 5 m i n u t e s as 
r e p o r t e d i n O c t o b e r 1984. T e s t i n g showed marked p o s i t i v e P h a l e n ' s 
s i g n and h y p o t h e n a r w a s t i n g on t h e r i g h t . 

An a n a l y s i s o f m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t a f t e r 
J u l y 1985, when L i b e r t y N o r t h w e s t came on r i s k , c l a i m a n t began 
e x p e r i e n c i n g new and more p r o n o u n c e d symptoms a t t r i b u t a b l e t o h e r 
r i g h t w r i s t / h a n d c o n d i t i o n . I n a d d i t i o n , new o b j e c t i v e f i n d i n g s 
d e m o n s t r a t e d a change i n her c o n d i t i o n . F i n a l l y , c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n r e p o r t e d i n A p r i l 1986, some 7 months a f t e r L i b e r t y 
N o r t h w e s t came on t h e r i s k , t h a t c l a i m a n t ' s c o n d i t i o n had become 
"much w o r s e " as compared t o h e r c o n d i t i o n i n O c t o b e r 1984, w h i l e SAIF 
was on t h e r i s k . I n l i g h t o f t h i s e v i d e n c e , we c o n c l u d e t h a t 
c l a i m a n t s u s t a i n e d a w o r s e n i n g o f her u n d e r l y i n g r i g h t c a r p a l t u n n e l 
c o n d i t i o n . We f u r t h e r c o n c l u d e t h a t c l a i m a n t ' s work a c t i v i t i e s a f t e r 
J u l y 1985 i n d e p e n d e n t l y c o n t r i b u t e d t o t h i s w o r s e n i n g . A c c o r d i n g l y , 
L i b e r t y N o r t h w e s t i s r e s p o n s i b l e f o r c l a i m a n t ' s r i g h t c a r p a l t u n n e l 
c o n d i t i o n . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 28, 1987 i s r e v e r s e d . The 
d e n i a l i s s u e d by t h e SAIF C o r p o r a t i o n i s r e i n s t a t e d and u p h e l d . 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t h e 
c l a i m i s remanded t o L i b e r t y N o r t h w e s t f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . L i b e r t y N o r t h w e s t s h a l l r e i m b u r s e SAIF f o r i t s c l a i m c o s t s 
i n c u r r e d t o d a t e . 

The B e n e f i c i a r i e s of 
MARIO SCARINO, (Deceased), Claimant WCB TP-87002 
Pozzi, e t a!., Claimant's Attorneys January 5, 1989 
Norman Cole (SAIF), Defense Attorney T h i r d Party D i s t r i b u t i o n Order 

on Remand 
T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 

o f A p p e a l s . S c a r i n g v. SAIF, 91 Or App 350 ( 1 9 8 8 ) . The c o u r t has 
c o n c l u d e d t h a t t h e dec e a s e d ' s a d u l t c h i l d r e n ' s s h a r e s o f t h e t h i r d 
p a r t y j u d g m e n t a r e n o t s u b j e c t t o SAIF's l i e n . C o n s e q u e n t l y , t h e 
c o u r t has remanded, w i t h i n s t r u c t i o n s t o make t h e a p p r o p r i a t e 
d i s t r i b u t i o n d e t e r m i n a t i o n . 

A f t e r r e v i e w i n g t h i s m a t t e r , we c o n c l u d e t h a t t h e 
d i s t r i b u t i o n scheme s u g g e s t e d by c l a i m a n t c o m p o r t s f a v o r a b l y w i t h 
t h e h o l d i n g o f t h e c o u r t . T h e r e f o r e , we f i n d c l a i m a n t ' s p r o p o s e d 
d i s t r i b u t i o n t o be a p p r o p r i a t e . 

A c c o r d i n g l y , we h o l d t h a t t h e p r o c e e d s o f t h e ju d g m e n t 
s h o u l d be d i s t r i b u t e d as f o l l o w s . F o l l o w i n g d i s b u r s e m e n t s f o r 
c l a i m a n t ' s a t t o r n e y ' s f e e ($97 , 2 3 0 . 8 6 ) and l i t i g a t i o n c o s t s 
( $ 1 6 , 6 4 8 . 7 6 ) , t h e deceased's t h r e e a d u l t c h i l d r e n ' s s h a r e s 
( $ 4 8 , 6 1 5 . 4 2 ) , and t h e s u r v i v i n g s pouse's s t a t u t o r y 1/3 s h a r e 
( $ 3 2 , 5 3 8 . 8 9 ) , a b a l a n c e o f $64,820.57 r e m a i n s f r o m t h e t h i r d p a r t y 
r e c o v e r y . Inasmuch as SAIF's t h i r d p a r t y l i e n e x ceeds t h e 
r e m a i n i n g b a l a n c e o f t h e r e c o v e r y , t h e $64,820.57 f i g u r e s h a l l 
c o n s t i t u t e SAIF's e n t i r e s h a r e o f t h e r e c o v e r y . 

The r e c o r d i n d i c a t e s t h a t SAIF has a l r e a d y r e c e i v e d t h e 
a f o r e m e n t i o n e d sum, w h i l e t h e b a l a n c e o f t h e amount i n d i s p u t e has 
been d e p o s i t e d i n c l a i m a n t ' s c o u n s e l ' s t r u s t a c c o u n t p e n d i n g f i n a l 
r e s o l u t i o n o f t h i s m a t t e r . S i n c e t h i s d i s p u t e has now been 
r e s o l v e d , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e t h e 
b a l a n c e o f t h e d i s p u t e d amount i n a manner c o n s i s t e n t w i t h t h e 
d i s t r i b u t i o n scheme s e t f o r t h h e r e i n . 

I T I S SO ORDERED. 

TERRY L. STARNES, Claimant WCB 86-08542 
Coons & Cole, Claimant's Attorneys January 5, 1989 
Gary T. Wallmark (SAIF), Defense Attorney Order on Review 

Reviewed by Bo a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e G a r a v e n t a ' s o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r award 
o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . On r e v i e w , t h e s o l e 
i s s u e i s e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable neck and low back i n j u r y 
-33-



i n F e b r u a r y 1985 w h i l e w o r k i n g as a h i g h w a y m a i n t e n a n c e man. He 
r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f r o m Dr. N a g e l , o r t h o p e d i c s u r g e o n , 
who d i a g n o s e d a c u t e c e r v i c a l s t r a i n and m i l d d e g e n e r a t i v e changes i n 
t h e l u m b e r s p i n e . 

C l a i m a n t ' s i n j u r y c l a i m was i n i t i a l l y c l o s e d w i t h 10 
p e r c e n t u n s c h e d u l e d p ermanent d i s a b i l i t y and r e o p e n e d f o r a g g r a v a t i o n 
i n June 1986. A t t h a t t i m e , Dr. Nagel p r o v i d e d f u r t h e r c o n s e r v a t i v e 
t r e a t m e n t and r e l e a s e d c l a i m a n t t o m o d i f i e d work on J u l y 1 , 1986. 

On A u g u s t 26, 1986, c l a i m a n t i n f o r m e d Dr. N a g e l t h a t he 
wanted t o t r y t o r e t u r n t o h i s r e g u l a r j o b w i t h h i s e m p l o y e r . 
Dr. N a g e l r e s p o n d e d by p r e s c r i b i n g a s u p e r v i s e d p h y s i c a l 
t h e r a p y p r o g r a m d i r e c t e d a t s t r e n g t h e n i n g c l a i m a n t ' s back m u s c l e s . 
C l a i m a n t ' s c o n d i t i o n s i g n i f i c a n t l y i m p r o v e d as a r e s u l t o f h i s 
p a r t i c i p a t i o n i n t h i s p r o g r a m . By O c t o b e r 9, 1986, h i s s u b j e c t i v e 
symptoms and r a n g e o f m o t i o n had r e s o l v e d t o t h e i r p r e - a g g r a v a t i o n 
s t a t u s . Dr. N a g e l r e l e a s e d c l a i m a n t t o r e t u r n t o h i s r e g u l a r work as 
o f O c t o b e r 15, 1986. 

C l a i m a n t ' s i n j u r y c l a i m was r e c l o s e d by a November 28, 1986 
D e t e r m i n a t i o n O r d e r t h a t awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s 
t h r o u g h J u l y 30, 1986. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t d i d n o t become m e d i c a l l y s t a t i o n a r y u n t i l 
O c t o b e r 15, 1986. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a f f i r m e d t h e November 1986 D e t e r m i n a t i o n O r d e r 
award o f t e m p o r a r y t o t a l d i s a b i l i t y t h r o u g h J u l y 30, 1986. On 
r e v i e w , c l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o a d d i t i o n a l t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s t h r o u g h O c t o b e r 15, 1986, t h e d a t e 
Dr. N a g e l r e l e a s e d him t o r e t u r n t o h i s r e g u l a r j o b . We a g r e e . 

A c l a i m a n t i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s 
u n t i l he becomes " m e d i c a l l y s t a t i o n a r y . " ORS 656.268. " M e d i c a l l y 
s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d 
r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f 
t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . 

I n a f f i r m i n g t h e D e t e r m i n a t i o n O r d e r award o f t e m p o r a r y 
t o t a l d i s a b i l i t y , t h e R e f e r e e r e l i e d on r e p o r t s f r o m D r s . W o o l p e r t 
and N a g e l . S p e c i f i c a l l y , Dr. W o o l p e r t , o r t h o p e d i s t , p e r f o r m e d an 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n on J u l y 30, 1986 and o p i n e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f t h a t d a t e . On A u g u s t 8, 
1986, t r e a t i n g o r t h o p e d i s t N a g e l o p i n e d t h a t c l a i m a n t " a p p e a r [ e d ] t o 
be m e d i c a l l y s t a b l e " a t t h a t t i m e . 

These r e p o r t s do n o t p e r s u a d e us t h a t c l a i m a n t had become 
m e d i c a l l y - s t a t i o n a r y by J u l y 30, 1986. Dr. W o o l p e r t ' s m e d i c a l l y 
s t a t i o n a r y f i n d i n g was r e n d e r e d i n t h e c o u r s e o f a r e p o r t t h a t was, 
i n l a r g e measure, d i r e c t e d a t c l a i m a n t ' s a b i l i t y t o r e t u r n t o h i s 
r e g u l a r w o r k . I m m e d i a t e l y a f t e r i n d i c a t i n g t h a t c l a i m a n t was 
s t a t i o n a r y , Dr. W o o l p e r t s t a t e d t h a t s u p e r v i s e d p h y s i c a l t h e r a p y 
m i g h t p r o d u c e some d e g r e e o f i m p r o v e m e n t b u t w o u l d n o t e n a b l e 
c l a i m a n t t o r e t u r n t o h i s r e g u l a r w o r k . T h i s s u g g e s t s t h a t 
Dr. W o o l p e r t based h i s m e d i c a l l y s t a t i o n a r y f i n d i n g on h i s v i e w t h a t 
f u r t h e r t r e a t m e n t w o u l d n o t e n a b l e c l a i m a n t t o r e t u r n t o h i s r e g u l a r 
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w o r k . As d i s c u s s e d a b ove, t h e c o r r e c t l e g a l s t a n d a r d i s w h e t h e r 
f u r t h e r t r e a t m e n t w o u l d r e s u l t i n any d e g r e e o f i m p r o v e m e n t i n 
c l a i m a n t ' s c o n d i t i o n . See ORS 6 5 6 . 0 0 5 ( 1 7 ) . 

M o r e o v e r , n o t w i t h s t a n d i n g Dr. N a g e l ' s i n i t i a l o p i n i o n on 
A u g u s t 8, 1986, he s u b s e q u e n t l y p r e s c r i b e d a . s u p e r v i s e d back 
s t r e n g t h e n i n g p r o g r a m i n r e s p o n s e t o c l a i m a n t ' s d e c i s i o n t o r e t u r n t o 
r e g u l a r w o r k . I n a d d i t i o n , Dr. N a g e l o p i n e d i n O c t o b e r 1986 t h a t 
c l a i m a n t ' s back s t r e n g t h e n i n g e x e r c i s e s had i m p r o v e d h i s c o n d i t i o n t o 
t h e e x t e n t t h a t he was a b l e t o r e t u r n t o h i s r e g u l a r j o b on 
O c t o b e r 15, 1986. Dr. N a g e l ' s s u b s e q u e n t s t a t e m e n t s p e r s u a d e us t h a t 
he changed h i s i n i t i a l o p i n i o n i n l i g h t o f c l a i m a n t ' s s i g n i f i c a n t 
i m p r o v e m e n t f r o m p h y s i c a l t h e r a p y . The same s t a t e m e n t s a l s o p e r s u a d e 
us t h a t c l a i m a n t d i d n o t become m e d i c a l l y s t a t i o n a r y u n t i l Dr. Nagel 
r e l e a s e d him t o r e g u l a r work on O c t o b e r 15, 1986. 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o 
c o n t i n u i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d J u l y 31 t o 
O c t o b e r 15, 1986. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 9, 1987 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o 
award a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n i s 
r e v e r s e d . The SAIF C o r p o r a t i o n i s d i r e c t e d t o pay t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s f r o m J u l y 3 1 , 1984 t o O c t o b e r 15, 1986. 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e o u t 
o f c l a i m a n t ' s c o m p e n s a t i o n . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i rmed. 

SHIRLEY STIGALL, Claimant ' WCB 88-06162 
R o l l , et a l . , Claimant's Attorneys January 5, 1989 
S t a f f o r d H a z e lett, Defense Attorney Order of Dismissal 

The i n s u r e r has moved t h e Board f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e g r o u n d t h a t her r e q u e s t f o r 
r e v i e w was u n t i m e l y . The m o t i o n i s g r a n t e d . 

FINDINGS 

The R e f e r e e ' s o r d e r i s s u e d J u l y 14, 1988. On J u l y 29, 
1988, c l a i m a n t m a i l e d a copy o f a r e q u e s t f o r Board r e v i e w o f t h e 
R e f e r e e ' s o r d e r t o t h e e m p l o y e r , i t s i n s u r e r , and t h e i r l e g a l 
c o u n s e l . The r e q u e s t f o r B o a r d r e v i e w was d a t e d J u l y 29, 1988. 

On September 22, 1988, t h e B o a r d r e c e i v e d a copy o f 
c l a i m a n t ' s J u l y 29, 1988 r e q u e s t f o r r e v i e w . The r e q u e s t , w h i c h 
was n e i t h e r m a i l e d by r e g i s t e r e d nor c e r t i f i e d m a i l , i n c l u d e d a 
c e r t i f i c a t e o f p e r s o n a l s e r v i c e upon t h e e m p l o y e r and i t s 
r e p r e s e n t a t i v e s . The c e r t i f i c a t e i n d i c a t e d t h a t c o p i e s o f t h e 
r e q u e s t had been m a i l e d t o t h e o p p o s i n g p a r t i e s on J u l y 29, 1988. 
On September 26, 1988, t h e Board m a i l e d a c o m p u t e r - g e n e r a t e d 
l e t t e r t o t h e p a r t i e s a c k n o w l e d g i n g t h e r e q u e s t . 

ULTIMATE FINDINGS 

C l a i m a n t m a i l e d c o p i e s o f her r e q u e s t f o r B o a r d r e v i e w 
t o a l l p a r t i e s t o t h e h e a r i n g w i t h i n 30 days o f t h e R e f e r e e ' s 
o r d e r . However, c l a i m a n t ' s r e q u e s t f o r r e v i e w was f i l e d w i t h t h e 
B o a r d more t h a n 30 days a f t e r t h e R e f e r e e ' s o r d e r . 
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CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

I f f i l i n g o f a r e q u e s t f o r B o a r d r e v i e w o f a R e f e r e e ' s 
o r d e r i s a c c o m p l i s h e d by m a i l i n g , i t s h a l l be presumed t h a t t h e 
r e q u e s t was m a i l e d on t h e d a t e shown on a r e c e i p t f o r r e g i s t e r e d 
o r c e r t i f i e d m a i l b e a r i n g t h e stamp o f t h e U n i t e d S t a t e s P o s t a l 
S e r v i c e s h o w i n g t h e d a t e o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
t h e r e q u e s t i s n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and t h e 
r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Board a f t e r t h e d a t e f o r 
f i l i n g , i t s h a l l be presumed t h a t t h e m a i l i n g was u n t i m e l y u n l e s s 
t h e f i l i n g p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . I d . 

H e r e , we a r e p e r s u a d e d t h a t c l a i m a n t m a i l e d c o p i e s o f 
her r e q u e s t t o a l l p a r t i e s t o t h e p r o c e e d i n g w i t h i n 30 days o f t h e 
R e f e r e e ' s o r d e r . ORS 6 5 6 . 2 9 5 ( 2 ) . I n r e a c h i n g t h i s c o n c l u s i o n , we 
r e l y upon t h e c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l p r o v i d e d 
w i t h c l a i m a n t ' s r e q u e s t f o r r e v i e w . See OAR 438 - 0 5 - 0 4 6 ( 2 ) ( b ) . We 
f u r t h e r n o t e t h a t n e i t h e r t h e e m p l o y e r nor i t s r e p r e s e n t a t i v e s 
c o n t e n d t h a t t h e y d i d n o t r e c e i v e t h i s n o t i c e . 

However, t h e r e c o r d f a i l s t o e s t a b l i s h t h a t c l a i m a n t ' s 
r e q u e s t , w h i c h was d a t e d J u l y 29, 1988, was m a i l e d t o t h e Board 
w i t h i n 30 days o f t h e R e f e r e e ' s J u l y 14, 1988 o r d e r . I n t h i s 
r e g a r d , we n o t e t h a t n e i t h e r c l a i m a n t ' s c o u n s e l ' s c o v e r l e t t e r , 
t h e c e r t i f i c a t e o f p e r s o n a l s e r v i c e a c c o m p a n y i n g t h e r e q u e s t f o r 
r e v i e w , n or t h e r e q u e s t i t s e l f i n d i c a t e t h a t t h e J u l y 29, 1988 
r e q u e s t was m a i l e d t o t h e B o a r d . Because t h e r e q u e s t was n e i t h e r 
m a i l e d by r e g i s t e r e d nor c e r t i f i e d m a i l and s i n c e i t was a c t u a l l y 
r e c e i v e d by t h e Board on September 22, 1988, w h i c h i s more t h a n 30 
days f r o m t h e d a t e o f t h e R e f e r e e ' s o r d e r , i t i s presumed t o be 
u n t i m e l y u n t i l c l a i m a n t e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . 
See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

Under t h e s e c i r c u m s t a n c e s , we l a c k j u r i s d i c t i o n t o 
r e v i e w t h e R e f e r e e ' s o r d e r . A c c o r d i n g l y , t h e r e q u e s t f o r B o a r d 
r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. . 

MARVIN C. WRIGHT, Claimant WCB TP-88016 
Vick & Gutzler, Claimant's Attorneys January 5, 1989 
James E. G r i f f i n (SAIF), Defense Attorney Th i r d Party Order 

The SAIF C o r p o r a t i o n , as p a y i n g a g e n c y , has p e t i t i o n e d 
t h e B o a r d f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g t h e p r o p e r 
d i s t r i b u t i o n o f p r o c e e d s f r o m a p u r p o r t e d t h i r d p a r t y s e t t l e m e n t . 
C l a i m a n t c o n t e n d s t h a t SAIF i s n o t e n t i t l e d t o a s h a r e o f t h e 
p r o c e e d s b e c a u s e , a t t h e t i m e o f t h e s e t t l e m e n t , h i s c l a i m was i n 
d e n i e d s t a t u s . We a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n and c o n c l u d e 
t h a t SAIF i s n o t e n t i t l e d t o a s h a r e o f t h e s e t t l e m e n t p r o c e e d s . 
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FINDINGS 

I n A u g u s t 1984 c l a i m a n t s u s t a i n e d i n j u r i e s w h i l e d r i v i n g 
t o work w i t h T h e o d o r e C. B e r n a r d s , when t h e c a r he was o p e r a t i n g 
was s t r u c k by a v e h i c l e d r i v e n by a t h i r d p a r t y . I n December 
1984, c l a i m a n t f i l e d w o r k e r s ' c o m p e n s a t i o n c l a i m s w i t h s e v e r a l 
a l l e g e d e m p l o y e r s , i n c l u d i n g B e r n a r d s . 

B e r n a r d s , as w e l l as some o f t h e o t h e r a l l e g e d 
e m p l o y e r s , l a c k e d w o r k e r s ' c o m p e n s a t i o n c o v e r a g e . C o n s e q u e n t l y , 
c l a i m s w i t h t h o s e n o n c o m p l y i n g e m p l o y e r s were r e f e r r e d t o t h e SAIF 
C o r p o r a t i o n by t h e W o r k e r s ' C o m p e n s a t i o n D i v i s i o n f o r p r o c e s s i n g . 
I n June 1985 SAIF d e n i e d t h e c l a i m s , c o n t e n d i n g t h a t c l a i m a n t was 
n o t a s u b j e c t w o r k e r . C l a i m a n t r e q u e s t e d a h e a r i n g r e g a r d i n g t h e 
d e n i a l s o f h i s c l a i m . 

I n J a n u a r y 1985, c l a i m a n t engaged l e g a l c o u n s e l t o 
e x p l o r e t h e p o s s i b i l i t y o f b r i n g i n g s u i t a g a i n s t t h e t h i r d p a r t y . 
T h e r e a f t e r , an a c t i o n was i n i t i a t e d . On J a n u a r y 20, 1986, 
c l a i m a n t and t h e t h i r d p a r t y a g r e e d t o s e t t l e c l a i m a n t ' s cause o f 
a c t i o n f o r $81,960.75. SAIF was unaware o f t h e l a w s u i t and t h e 
s e t t l e m e n t . From t h e s e t t l e m e n t p r o c e e d s , c l a i m a n t ' s c o u n s e l 
r e c e i v e d $27,243.18 i n a t t o r n e y f e e s and $231.20 f o r l i t i g a t i o n 
c o s t s . The r e m a i n i n g b a l a n c e , $54,486.37, was d i s t r i b u t e d as 
f o l l o w s : ( 1 ) $24,616.65 f o r c l a i m a n t ' s m e d i c a l b i l l s ; and ( 2 ) 
$29,869.72 t o c l a i m a n t . 

On J a n u a r y 30, 1986, t h e h e a r i n g c o n c e r n i n g t h e d e n i a l s 
o f c l a i m a n t ' s w o r k e r s ' c o m p e n s a t i o n c l a i m s c o n v e n e d . F i n d i n g t h a t 
no e m p l o y e r / e m p l o y e e r e l a t i o n s h i p e x i s t e d between c l a i m a n t and t h e 
a l l e g e d e m p l o y e r s , t h e R e f e r e e u p h e l d a l l t h e d e n i a l s . C l a i m a n t 
r e q u e s t e d B o a r d r e v i e w . On March 10, 1987, t h e B o a r d f o u n d t h a t 
c l a i m a n t was a s u b j e c t w o r k e r o f Theodore B e r n a r d s . C o n s e q u e n t l y , 
SAIF's d e n i a l was s e t a s i d e and t h e c l a i m was remanded t o SAIF f o r 
p r o c e s s i n g on b e h a l f o f t h e n o n c o m p l y i n g e m p l o y e r . M a r v i n C. 
W r i g h t , 39 Van N a t t a 105 (1987 ) . T h e r e a f t e r , SAIF began 
p r o c e s s i n g t h e c l a i m . 

B e r n a r d s s o u g h t j u d i c i a l r e v i e w o f t h e B o a r d ' s o r d e r . 
On September 14, 1988, t h e C o u r t o f A p p e a l s a f f i r m e d t h e B o a r d ' s 
o r d e r . B e r n a r d s v. W r i g h t , 93 Or App 192 ( 1 9 8 8 ) . 

To d a t e , SAIF has i n c u r r e d a c t u a l c l a i m c o s t s t o t a l l i n g 
$ 43,418.82. These c o s t s a r e c o m p r i s e d o f $1,366.02 i n m e d i c a l 
e x p e n s e s , $39,693.35 i n t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n , 
and $2,359.45 i n pe r m a n e n t d i s a b i l i t y a w a r d s . Inasmuch as i t s 
a c t u a l c l a i m c o s t s e x c e e d what w o u l d be i t s s h a r e o f t h e r e m a i n i n g 
b a l a n c e o f p r o c e e d s f r o m t h e s e t t l e m e n t had t h e s t a t u t o r y 
d i s t r i b u t i o n scheme been f o l l o w e d , SAIF does n o t a t t e m p t t o 
j u s t i f y a l i e n f o r r e a s o n a b l y a n t i c i p a t e d f u t u r e e x p e n s e s . 

SAIF f i r s t l e a r n e d o f t h e s e t t l e m e n t i n A p r i l 1988. I t 
was a t t h i s t i m e t h a t c l a i m a n t s o u g h t r e i m b u r s e m e n t f o r t h e 
$24,616.65 i n m e d i c a l b i l l s , w h i c h were p a i d d i r e c t l y t o t h e 
p r o v i d e r s a t t h e t i m e o f t h e s e t t l e m e n t . T h e r e i s no e v i d e n c e 
t h a t SAIF had p a i d any b e n e f i t s a t t h e t i m e o f t h e d i s t r i b u t i o n . 

FINDINGS OF ULTIMATE FACTS 

C l a i m a n t r e c e i v e d a compensable i n j u r y i n t h e c o u r s e o f 
h i s employment f o r a n o n c o m p l y i n g e m p l o y e r . The p r o c e e d s f r o m 
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c l a i m a n t ' s s e t t l e m e n t w i t h t h e t h i r d p a r t y a r e a t t r i b u t a b l e t o h i s 
cause o f a c t i o n stemming f r o m h i s compensable i n j u r y . However, a t 
t h e t i m e o f t h e s e t t l e m e n t and t h e d i s t r i b u t i o n o f p r o c e e d s , 
c l a i m a n t ' s i n j u r y c l a i m was i n d e n i e d s t a t u s and 'SAIF had n o t p a i d 
any b e n e f i t s . 

CONTENTIONS 

C l a i m a n t c o n t e n d s t h a t SAIF's l i e n s h o u l d n o t a p p l y t o 
t h e s e t t l e m e n t p r o c e e d s because t h e s e t t l e m e n t was a c h i e v e d p r i o r 
t o t h e d a t e h i s c l a i m was f o u n d c o m p e n s a b l e . T h e r e f o r e , c l a i m a n t 
a s s e r t s t h a t SAIF was n o t a " p a y i n g a gency" a t t h e t i m e t h e 
s e t t l e m e n t p r o c e e d s were d i s t r i b u t e d and i s n o t e n t i t l e d t o a 
s h a r e o f t h e r e c o v e r y . We a g r e e . 

CONCLUSIONS OF LAW 

I f a w o r k e r o f a n o n c o m p l y i n g e m p l o y e r r e c e i v e s a 
co m p e n s a b l e i n j u r y i n t h e c o u r s e o f employment, o r i f a w o r k e r 
r e c e i v e s a compe n s a b l e i n j u r y due t o t h e n e g l i g e n c e o r wrong o f a 
t h i r d p e r s o n , t h e w o r k e r s h a l l e l e c t w h e t h e r t o r e c o v e r damages 
f r o m such e m p l o y e r or t h i r d p e r s o n . ORS 656.578. I f t h e w o r k e r 
e l e c t s t o r e c o v e r damages f r o m t h e e m p l o y e r or t h i r d p e r s o n , 
n o t i c e o f such e l e c t i o n s h a l l be g i v e n t h e p a y i n g agency by 
p e r s o n a l s e r v i c e o r by r e g i s t e r e d or c e r t i f i e d m a i l . ORS 
6 5 6 . 5 9 3 ( 1 ) . The p r o c e e d s o f any damages r e c o v e r e d f r o m t h e 
e m p l o y e r or t h i r d p e r s o n by t h e w o r k e r s h a l l be s u b j e c t t o a l i e n 
o f t h e p a y i n g agency f o r i t s s h a r e o f t h e p r o c e e d s . I d . 

" P a y i n g agency" means t h e s e l f - i n s u r e d e m p l o y e r or 
i n s u r e r p a y i n g b e n e f i t s t o t h e w o r k e r or b e n e f i c i a r i e s . ORS 
656.576. " I n s u r e r " means SAIF or an i n s u r e r a u t h o r i z e d under ORS 
C h a p t e r 731 t o t r a n s a c t w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e i n t h i s 
s t a t e . ORS 6 5 6 . 0 0 5 ( 1 4 ) . A c l a i m f o r c o m p e n s a t i o n made by a 
w o r k e r o f a n o n c o m p l y i n g e m p l o y e r s h a l l be p r o c e s s e d by SAIF i n 
t h e same manner as a c l a i m made by a w o r k e r employed by a 
c a r r i e r - i n s u r e d e m p l o y e r . ORS 6 5 6 . 0 5 4 ( 1 ) . 

H e r e , c l a i m a n t c o n t e n d e d t h a t he had s u s t a i n e d a 
com p e n s a b l e i n j u r y w h i l e w o r k i n g f o r a n o n c o m p l y i n g e m p l o y e r . I n 
a c c o r d a n c e w i t h ORS 6 5 6 . 0 5 4 ( 1 ) , SAIF p r o c e s s e d t h e c l a i m f o r t h e 
n o n c o m p l y i n g e m p l o y e r i n t h e same manner as i t w o u l d any w o r k e r s ' 
c o m p e n s a t i o n c l a i m . A s s e r t i n g t h a t c l a i m a n t was n o t a s u b j e c t 
w o r k e r , SAIF d e n i e d t h e c l a i m i n June 1985. C l a i m a n t c o n t e s t e d 
t h e d e n i a l , t i m e l y r e q u e s t i n g a h e a r i n g . 

I n t h e mean t i m e , c l a i m a n t a l s o c o n t i n u e d t o p r o c e e d 
a g a i n s t t h e t h i r d p a r t y . H i s p e r s e v e r a n c e e v e n t u a l l y r e s u l t e d i n 
a J a n u a r y 1986 s e t t l e m e n t , w h i c h was a c h i e v e d some 10 days p r i o r 
t o t h e h e a r i n g c o n c e r n i n g SAIF's d e n i a l and a p p r o x i m a t e l y 14 
months b e f o r e t h e Board f o u n d h i s c l a i m t o be c o m p e n s a b l e . Thus, 
a t t h e t i m e o f t h e s e t t l e m e n t , because c l a i m a n t ' s i n j u r y c l a i m was 
i n d e n i e d s t a t u s , SAIF was n o t " p a y i n g b e n e f i t s t o t h e w o r k e r . " 
See ORS 656.576. C o n s e q u e n t l y , we c o n c l u d e t h a t SAIF was n o t a 
" p a y i n g agency" as d e f i n e d by t h e a f o r e m e n t i o n e d s t a t u t e . 

SAIF w o u l d n o t c o n c l u s i v e l y become a " p a y i n g a g e n c y " 
u n t i l t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m had been 
f i n a l l y d e t e r m i n e d . See Raymond S t e i n e r , 40 Van N a t t a 3 8 1 , 382 
( 1 9 8 8 ) . T h i s d e t e r m i n a t i o n was n o t u l t i m a t e l y r e a c h e d u n t i l t h e 
C o u r t o f A p p e a l s d e c i s i o n became f i n a l , w h i c h o c c u r r e d l o n g a f t e r 
t h e s e t t l e m e n t was a c h i e v e d and i t s p r o c e e d s d i s t r i b u t e d . 
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I n S t e i n e r , we r e q u i r e d t h e c l a i m a n t ' s c o u n s e l t o h o l d 
t h e r e m a i n i n g b a l a n c e o f a t h i r d p a r t y r e c o v e r y i n t r u s t , p e n d i n g 
a f i n a l d e t e r m i n a t i o n c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e c l a i m . 
However, t h e r e , i n c o n t r a s t t o t h e p r e s e n t s i t u a t i o n , a t t h e t i m e 
o f t h e r e c o v e r y and p r o p o s e d d i s t r i b u t i o n , t h e c l a i m was 
c o n s i d e r e d c ompensable and t h e p a y i n g agency was p r o v i d i n g 
b e n e f i t s . We c o n s i d e r i t a v e r y d i f f e r e n t p r o p o s i t i o n t o c o n c l u d e 
t h a t whenever a p o s s i b i l i t y r e m a i n s t h a t a c l a i m i n d e n i e d s t a t u s 
w i l l u l t i m a t e l y be f o u n d c o m p e n s a b l e , a c l a i m a n t must h o l d a t h i r d 
p a r t y r e c o v e r y i n t r u s t p e n d i n g a f i n a l r e s o l u t i o n o f t h e 
c o m p e n s a b i l i t y i s s u e . To do so w o u l d r e q u i r e a c l a i m a n t , who i s 
n o t r e c e i v i n g w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , t o n o t o n l y s u p p o r t 
h i m s e l f , b u t a l s o p r o v i d e f o r h i s m e d i c a l s e r v i c e s , w i t h o u t t h e 
f i n a n c i a l a s s i s t a n c e a v a i l a b l e f r o m t h e t h i r d p a r t y r e c o v e r y . 

I n s u p p o r t o f i t s c o n t e n t i o n t h a t i t i s e n t i t l e d t o a 
s h a r e o f t h e s e t t l e m e n t proceeds,. SAIF c i t e s S c h l e c h t v. SAIF, 60 
Or App 449 ( 1 9 8 2 ) . I n S c h l e c h t , t h e c l a i m a n t ' s i n j u r y c l a i m was 
p a r t i a l l y d e n i e d . When h i s t h i r d p a r t y a c t i o n was s e t t l e d , he 
t e n d e r e d an amount t o SAIF i n s a t i s f a c t i o n o f i t s l i e n f o r a c t u a l 
c l a i m c o s t s . SAIF a p p r o v e d t h e s e t t l e m e n t , b u t demanded t h a t an 
a d d i t i o n a l amount f r o m t h e s e t t l e m e n t be h e l d i n t r u s t , p e n d i n g 
r e s o l u t i o n o f c l a i m a n t ' s a p p e a l f r o m t h e p a r t i a l d e n i a l . 
T h e r e a f t e r , t h e d e n i a l was s e t a s i d e , SAIF p r o v i d e d more b e n e f i t s , 
and r e q u e s t e d a l a r g e r s h a r e o f t h e r e m a i n i n g b a l a n c e o f p r o c e e d s 
t o o f f s e t t h e s e a d d i t i o n a l b e n e f i t s and f u t u r e a n t i c i p a t e d c o s t s . 
The B o a r d a p p r o v e d SAIF's r e q u e s t f o r a g r e a t e r s h a r e o f t h e 
p r o c e e d s , b u t l i m i t e d i t t o t h e e x t e n t o f i t s a c t u a l c l a i m c o s t s . 

The c l a i m a n t a p p e a l e d , c o n t e n d i n g t h a t SAIF was r e q u i r e d 
t o make a c l a i m a t t h e t i m e o f t h e s e t t l e m e n t a n d, h a v i n g f a i l e d 
t o do s o , c o u l d n o t r e c o v e r c l a i m c o s t s t h a t a c t u a l l y a c c r u e d or 
were p a i d between t h e t i m e o f t h e s e t t l e m e n t and t h e t i m e o f 
d i s t r i b u t i o n . The c o u r t d i s a g r e e d , r e a s o n i n g t h a t t h e p a y i n g 
agency need n o t make a c l a i m " f o r t h e p r e s e n t v a l u e o f i t s 
r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n " a t 
t h e t i m e o f t h e t h i r d p a r t y r e c o v e r y . I n s t e a d , t h e c o u r t 
c o n s t r u e d t h e l a n g u a g e o f ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) c o n c e r n i n g f u t u r e 
c l a i m c o s t s t o r e f e r t o c o m p e n s a t i o n and e x p e n d i t u r e s a n t i c i p a t e d 
a t t h e t i m e t h e t h i r d p a r t y r e c o v e r y i s d i s t r i b u t e d by agreement 
o f t h e p a r t i e s o r o r d e r e d d i s t r i b u t e d by t h e B o a r d . 

SAIF i n t e r p r e t s t h e S c h l e c h t h o l d i n g t o be t h a t 
" [ m j a t t e r s c o n c e r n i n g t h i r d p a r t y l i e n s a r e t o be d e t e r m i n e d as o f 
t h e d a t e o f d i s t r i b u t i o n t o t h e p a y i n g a gency." S i n c e no 
d i s t r i b u t i o n t o t h e p a y i n g agency has y e t o c c u r r e d , SAIF s u b m i t s 
t h a t t h e d a t e o f d i s t r i b u t i o n i n t h i s case i s t h e d a t e o f t h e 
B o a r d ' s t h i r d p a r t y o r d e r . SAIF's a r g u m e n t assumes t h a t l a t e r 
f i n d i n g s o f c o m p e n s a b i l i t y , and i t s payment o f b e n e f i t s s u b s e q u e n t 
t o t h e d a t e o f t h e s e t t l e m e n t and d i s t r i b u t i o n o f p r o c e e d s , 
t r a n s f o r m s i t i n t o t h e r o l e o f " p a y i n g agency" on t h e d a t e t h e 
s e t t l e m e n t was r e a c h e d . We d i s a g r e e w i t h t h i s c o n t e n t i o n , as w e l l 
as SAIF's i n t e r p r e t a t i o n o f t h e S c h l e c h t h o l d i n g . 

We f i n d t h e S c h l e c h t d e c i s i o n t o be r e a d i l y 
d i s t i n g u i s h a b l e f r o m t h e p r e s e n t s i t u a t i o n . S p e c i f i c a l l y , i n 
S c h l e c h t , a p o r t i o n o f t h e c l a i m had been a c c e p t e d and SAIF had 
p a i d b e n e f i t s a t t h e t i m e o f t h e t h i r d p a r t y s e t t l e m e n t . 
C o n s e q u e n t l y , t h e r e was no d i s p u t e c o n c e r n i n g SAIF's s t a t u s as a 
" p a y i n g a g e n c y . " S i n c e i t was u n d i s p u t e d t h a t SAIF, as p a y i n g 
a g e n c y , was e n t i t l e d t o a s h a r e o f t h e t h i r d p a r t y s e t t l e m e n t , t h e 
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c o u r t p r o c e e d e d t o c o n c l u d e t h a t t h e r e l e v a n t d a t e f o r d e t e r m i n i n g 
a p a y i n g a g e n c y ' s f u t u r e c l a i m c o s t s was t h e d a t e t h e t h i r d p a r t y 
r e c o v e r y i s d i s t r i b u t e d e i t h e r by agreement o f t h e p a r t i e s o r as 
o r d e r e d by t h e B o a r d . 

H e r e , no p o r t i o n o f t h e c l a i m had been a c c e p t e d , 
v o l u n t a r i l y o r o t h e r w i s e , a t t h e t i m e o f t h e s e t t l e m e n t o r t h e 
d i s t r i b u t i o n o f i t s p r o c e e d s . Thus, as p r e v i o u s l y d i s c u s s e d , SAIF 
was n o t a p a y i n g agency and, t h e r e b y , n o t e n t i t l e d t o a s h a r e o f 
t h e s e t t l e m e n t p r o c e e d s . F u r t h e r m o r e , because t h e r e was no " t h i r d 
p a r t y r e c o v e r y " w i t h i n t h e meaning o f t h e t h i r d p a r t y s t a t u t e , 
t h e r e i s no need t o e s t a b l i s h a d a t e f o r d e t e r m i n i n g SAIF's f u t u r e 
c l a i m c o s t s . T h e r e f o r e , t h e S c h l e c h t r a t i o n a l e i s i n a p p l i c a b l e . 

F i n a l l y , c l a i m a n t ' s c o u n s e l seeks an a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d i n t h i s m a t t e r . We a r e unaware o f any a u t h o r i t y 
p e r m i t t i n g us t o g r a n t such a r e q u e s t . C o n s e q u e n t l y , t h e r e q u e s t 
i s d e n i e d . See A r l o W. Dunbar, 40 Van N a t t a 366 , 491 (1988)-. 

A c c o r d i n g l y , we h o l d t h a t SAIF i s n o t e n t i t l e d t o any 
p o r t i o n o f c l a i m a n t ' s s e t t l e m e n t . 

JUDY C. YBARRA, Claimant WCB 86-11909 
Vick & Gutzler, Claimant's Attorneys January 5, 1989 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f 
R e f e r e e Gary P e t e r s o n ' s o r d e r t h a t s e t a s i d e i t ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . We r e v e r s e . 

ISSUE 

Whether t h e R e f e r e e e r r e d by s e t t i n g a s i d e SAIF's d e n i a l o f 
c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d her low back i n Oregon w h i l e 
employed by SAIF's i n s u r e d i n May 1 9 8 1 . A f t e r two s u r g e r i e s , 
c l a i m a n t ' s c l a i m was u l t i m a t e l y c l o s e d . She r e c e i v e d a t o t a l o f 42.5 
p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y as a r e s u l t o f h e r 
1981 i n j u r y . C l a i m a n t t h e r e a f t e r moved t o t h e s t a t e o f W a s h i n g t o n , 
where she a g a i n became e m p l o y e d . 

On September 19, 1985, c l a i m a n t s p r a i n e d her a n k l e a t work 
i n W a s h i n g t o n . The i n j u r y r e q u i r e d a c a s t and c r u t c h e s , b o t h o f 
w h i c h a f f e c t e d c l a i m a n t ' s g a i t . By e a r l y 1986, t h e a n k l e p r o b l e m had 
begun t o s u b s i d e , b u t c l a i m a n t e x p e r i e n c e d a marked r e t u r n o f l o w 
back p a i n . The i n c r e a s e d low back symptoms a r o s e f r o m t h e a l t e r e d 
g a i t and f r o m a s t r e t c h i n g o f s c a r t i s s u e o v e r t h e L4-5 n e r v e r o o t . 
C l a i m a n t f i l e d a c l a i m i n W a s h i n g t o n f o r t h e a n k l e i n j u r y and t h a t 
c l a i m was l a t e r c l o s e d . She d i d n o t f i l e a c l a i m f o r i n c r e a s e d low-
back p a i n . 

The 1981 Oregon i n j u r y r e m a i n s a m a t e r i a l c o n t r i b u t i n g 
cause o f c l a i m a n t ' s c u r r e n t back c o n d i t i o n . 

The 1985 W a s h i n g t o n i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g low back c o n d i t i o n . 
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CONCLUSIONS OF LAW 

SAIF a s s e r t s t h a t c l a i m a n t was r e q u i r e d t o f i l e a c l a i m f o r 
c o m p e n s a t i o n f o r l o w back p a i n i n W a s h i n g t o n b e f o r e s e e k i n g b e n e f i t s 
i n O regon. SAIF c i t e s M i v i l l e v. SAIF, 76 Or App 603 ( 1 9 8 5 ) , i n 
s u p p o r t o f i t s a rguments C l a i m a n t a r g u e s t h a t M i v i l l e a p p l i e s o n l y 
i f t h e r e has been a s h o w i n g t h a t t h e o u t - o f - s t a t e i n j u r y 
i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f t h e u n d e r l y i n g back 
c o n d i t i o n . C l a i m a n t a r g u e s t h a t t h e r e has been no such s h o w i n g h e r e . 

I n M i v i l l e , t h e c l a i m a n t s u s t a i n e d a l o w back i n j u r y i n 
Ore g o n , f o l l o w e d by a second low back i n j u r y i n W a s h i n g t o n . 
U l t i m a t e l y , t h e c l a i m a n t i n j u r e d h i s back two more t i m e s i n I n d i a n a . 
C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h t h e Oregon e m p l o y e r , w h i c h 
was d e n i e d , a s s e r t i n g t h a t t h e l a t e r o u t - o f - s t a t e i n j u r i e s 
c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y . The c o u r t h e l d t h a t where a 
c l a i m a n t s u f f e r s an Oregon i n j u r y , f o l l o w e d by an o u t - o f - s t a t e 
i n j u r y , t h e Oregon e m p l o y e r r e m a i n s r e s p o n s i b l e i f t h e Oregon i n j u r y 
r e m a i n s a m a t e r i a l cause o f t h e c l a i m a n t ' s c o n d i t i o n and t h e c l a i m a n t 
has a p p l i e d f o r , b u t has been d e n i e d , c o m p e n s a t i o n i n t h e 
o u t - o f - s t a t e j u r i s d i c t i o n . On t h e o t h e r hand, i f t h e c l a i m a n t has 
n o t a p p l i e d f o r c o m p e n s a t i o n o r has done so and has r e c e i v e d b e n e f i t s 
i n t h e o u t - o f - s t a t e j u r i s d i c t i o n , t h e Oregon e m p l o y e r i s no l o n g e r 
r e s p o n s i b l e . 76 Or App a t 607. 

I n H a r r y W. C l a r k , 38 Van N a t t a 1371 ( 1 9 8 6 ) , t h e c l a i m a n t 
s u f f e r e d an Oregon i n j u r y , f o l l o w e d by an o u t - o f - s t a t e i n j u r y t o t h e 
same body p a r t . The e m p l o y e r a r g u e d t h a t t h e o u t - o f - s t a t e i n j u r y was 
such t h a t c l a i m a n t was r e q u i r e d t o f i l e f o r c o m p e n s a t i o n i n t h e 
f o r e i g n j u r i s d i c t i o n i n o r d e r f o r t h e Oregon e m p l o y e r t o r e m a i n 
r e s p o n s i b l e f o r an a g g r a v a t i o n o f t h e o r i g i n a l i n j u r y . We f o u n d t h a t 
on t h e f a c t s o f C l a r k t h a t t h e r e had been no i n d e p e n d e n t c o n t r i b u t i o n 
t o a w o r s e n i n g o f t h e c l a i m a n t ' s c o n d i t i o n by t h e o u t - o f - s t a t e i n j u r y 
and t h a t , t h e r e f o r e , t h e c l a i m a n t was n o t r e q u i r e d t o f i l e a c l a i m i n 
t h e f o r e i g n j u r i s d i c t i o n b e f o r e s e e k i n g b e n e f i t s i n Oregon. I d . 

H e r e , by c o n t r a s t , we f i n d t h a t t h e p r e s e n t c l a i m a n t ' s 
o u t - o f - s t a t e i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h e r 
u n d e r l y i n g l o w back c o n d i t i o n . Our f i n d i n g i s based on t h e 
d e p o s i t i o n t e s t i m o n y o f Dr. Shanks, c l a i m a n t ' s t r e a t i n g p h y s i c i a n i n 
W a s h i n g t o n . A l t h o u g h Shanks t e s t i f i e d t h a t c l a i m a n t ' s o b j e c t i v e 
f i n d i n g s had r e m a i n e d e s s e n t i a l l y unchanged f o l l o w i n g t h e 1981 Oregon 
i n j u r y , he a l s o s t a t e d t h a t t h e most p r o b a b l e m e d i c a l e x p l a n a t i o n f o r 
t h e f l a r e - u p o f c l a i m a n t ' s l ow back c o n d i t i o n i n l a t e 1985 and e a r l y 
1986 was a p a t h o l o g i c a l change i n her c o n d i t i o n , i . e . , a s t r e t c h i n g 
o f t h e L4-5 n e r v e r o o t o v e r s c a r t i s s u e b u i l t up as a r e s u l t o f p r i o r 
s u r g e r i e s . Shanks f u r t h e r s t a t e d t h a t t h i s change w o u l d have 
o c c u r r e d as a r e s u l t o f t h e 1985 W a s h i n g t o n i n j u r y . As a r e s u l t , 
c l a i m a n t ' s r e s i d u a l c a p a c i t y f o r work was r e d u c e d f r o m medium t o 
s e d e n t a r y . We f i n d t h a t t h e p a t h o l o g i c a l change i n c l a i m a n t ' s 
c o n d i t i o n , c o u p l e d w i t h a r e d u c t i o n i n h e r c a p a c i t y f o r w o r k , 
r e p r e s e n t e d an a c t u a l w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n , 
t h e cause o f w h i c h was t h e 1985 W a s h i n g t o n i n j u r y . 

Because c l a i m a n t ' s o u t - o f - s t a t e i n j u r y i n d e p e n d e n t l y 
c o n t r i b u t e d t o a w o r s e n i n g o f her c o n d i t i o n , she was r e q u i r e d u n d e r 
t h e p r i n c i p l e o f M i v i l l e t o f i l e f o r b e n e f i t s i n W a s h i n g t o n b e f o r e 
p u r s u i n g a g g r a v a t i o n b e n e f i t s i n Oregon. She d i d n o t do s o . Her 
Oregon c l a i m i s , t h e r e f o r e , p r e c l u d e d and SAIF's d e n i a l must be 
r e i n s t a t e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 4, 1987, as r e c o n s i d e r e d 
A u g u s t 2 1 , 1987, i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s A u g u s t 2 1 , 1986 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s r e i n s t a t e d and u p h e l d . 

JOSEPH A. PETTIJOHN, Claimant Own Motion 88-0406M 
SAIF Corp, Insurance C a r r i e r January 6, 1989 
SAFECO, Insurance C a r r i e r Consent to Issuance of Order Desig

nating a Paying Agent (ORS 656.307) 
The C o m p l i a n c e D i v i s i o n has n o t i f i e d t h e B o a r d t h a t i t i s 

p r e p a r e d t o i s s u e an o r d e r d e s i g n a t i n g a p a y i n g a g e n t under ORS 
656.307 and OAR 436-60-180. Each o f t h e e m p l o y e r s / i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n a c k n o w l e d g m e n t t h a t t h e o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e c ompensable c l a i m . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s under h i s c l a i m w i t h SAIF C o r p o r a t i o n 
has e x p i r e d . Thus, t h a t c l a i m i s s u b j e c t t o ORS 656.278. 

P u r s u a n t t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , t h e B o a r d s h a l l n o t i f y t h e 
C o m p l i a n c e D i v i s i o n t h a t i t c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a 
p a y i n g a g e n t , i f i t f i n d s t h a t t h e c l a i m a n t w o u l d be e n t i t l e d t o 
own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s t h e p a r t y r e s p o n s i b l e 
f o r payment o f c o m p e n s a t i o n . The B o a r d may e x e r c i s e i t s own m o t i o n 
j u r i s d i c t i o n i f t h e r e i s a w o r s e n i n g o f a c o m p e n s a b l e i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

The r e c o r d e s t a b l i s h e s t h a t t h e r e has been a w o r s e n i n g o f 
c l a i m a n t ' s c o m p e n s a b l e i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r 
o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
Inasmuch as c l a i m a n t w o u l d be e n t i t l e d t o own m o t i o n r e l i e f i f t h e 
own m o t i o n i n s u r e r i s f o u n d r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , t h e B o a r d c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a p a y i n g 
a g e n t . T h i s c o n s e n t a u t h o r i z e s an o r d e r f r o m t h e C o m p l i a n c e 
D i v i s i o n w h i c h d e s i g n a t e s a p a y i n g a g e n t f o r c l a i m a n t ' s m e d i c a l 
s e r v i c e s o n l y i n t h i s p r e - 1 9 6 6 c l a i m . I f c l a i m a n t d e s i r e s f u r t h e r 
own m o t i o n r e l i e f , he s h o u l d so a d v i s e . F u r t h e r m o r e , f o r t h e 
p u r p o s e s o f ORS 656.625 and OAR 436, D i v i s i o n 45, t h i s c o n s e n t 
c o n s t i t u t e s an o r d e r r e o p e n i n g a c l a i m under ORS 656.278 and t h e 
B o a r d ' s r u l e s i f t h e d e s i g n a t e d p a y i n g a g e n t i s an own m o t i o n 
i n s u r e r . See OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) . 

WILFRED L. SPECKMAN, Claimant WCB 85-05088, 85-02030 & 86-10233 
William G. Whitney, Claimant's Attorney January 6, 1989 
Steven Maher (SAIF), Defense Attorney Order on Reconsideration 
Scheminske & Lyons, Defense Attorneys 
Carl M. Davis, A s s i s t a n t Attorney General 

R e v iewed by B o a r d Members C r i d e r and J o h n s o n . 

A r g o n a u t I n s u r a n c e Company r e q u e s t s r e c o n s i d e r a t i o n o f 
t h a t p o r t i o n o f our o r d e r d a t e d December 2 1 , 1988 w h i c h a s s e s s e d 
a g a i n s t i t an a t t o r n e y f e e o f $2,000. I t a l s o n o t e s t h a t o u r 
o r d e r c o n s i s t e n t l y m i s i d e n t i f i e s one o f t h e p a r t i e s . 

R e g a r d i n g t h e a t t o r n e y f e e , A r g o n a u t c o n t e n d s t h a t t h e 
B o a r d ' s o r d e r "does n o t c o n t a i n any f i n d i n g s s u p p o r t i n g e i t h e r t h e 
amount o f f e e s o r e n t i t l e m e n t t h e r e t o . " We d i s a g r e e , b u t add t h e 
f o l l o w i n g . A l t h o u g h A r g o n a u t was n o t a p a r t y a t t h e t i m e o f t h e 
f i r s t h e a r i n g , i t u l t i m a t e l y was made a p a r t y t o t h e p r o c e e d i n g . 
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N o t h i n g i n t h e l a n g u a g e o f ORS 6 5 6 . 3 8 6 ( 1 ) p r o h i b i t e d t h e R e f e r e e 
f r o m a s s e s s i n g a l l o f c l a i m a n t ' s a t t o r n e y f e e a g a i n s t A r g o n a u t and 
n o t h i n g i n t h e l a n g u a g e o f ORS 6 5 6 . 3 8 2 ( 2 ) p r o h i b i t e d us f r o m 
a f f i r m i n g t h a t a w a r d . As f o r t h e amount o f t h e f e e , c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n B a r b a r a A. W h e e l e r , 37 Van N a t t a 122, 123 
( 1 9 8 5 ) , s i n c e expanded and embodied i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we 
c o n c l u d e d t h a t t h e f e e a s s e s s e d by t h e R e f e r e e was r e a s o n a b l e . We 
c o n t i n u e t o be o f t h a t o p i n i o n . 

R e g a r d i n g t h e m i s i d e n t i f i c a t i o n o f one o f t h e p a r t i e s , 
our o r d e r does i n d e e d m i s i d e n t i f y Dan S h e e l e y C o n s t r u c t i o n as Dan 
S h e b l e y C o n s t r u c t i o n . T h i s e r r o r was due t o a c l e r i c a l 
o v e r s i g h t . To c o r r e c t t h i s , o u r p r i o r o r d e r i s amended as 
f o l l o w s . A l l r e f e r e n c e s t o "Kenneth D. S h e b l e y , " "Dan S h e b l e y 
C o n s t r u c t i o n " and " S h e b l e y " ( o t h e r t h a n t h e r e f e r e n c e s t o R e f e r e e 
S h e b l e y ) a r e changed t o "Kenneth D. S h e e l e y , " "Dan S h e e l e y 
C o n s t r u c t i o n " and " S h e e l e y . " 

E x c e p t as a m p l i f i e d o r c o r r e c t e d h e r e i n , we a d h e r e t o 
ou r December 2 1 , 1988 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s 
o f a p p e a l s h a l l c o n t i n u e t o r u n f r o m t h e d a t e o f o u r p r i o r o r d e r . 

I T I S SO ORDERED. 

KAROL K. WOOD, Claimant WCB 85-06272 & 86-01877 
Ackerman, et a l . , Claimant's Attorneys January 6, 1989 
Cummins, et a l . , Defense Attorneys Order on Reconsideration 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
December 7, 1988 Orde r on Review t h a t d e c l i n e d t o award an 
a s s e s s e d f e e f o r h e r a t t o r n e y ' s s e r v i c e s on r e v i e w . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o an 
a s s e s s e d f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w r e g a r d i n g t h e 
i s s u e s o f : ( 1 ) p r e m a t u r e c l o s u r e o f c l a i m a n t ' s i n j u r y c l a i m ; and 
( 2 ) c o m p e n s a b i l i t y o f her c u r r e n t s l e e p and mood d i s o r d e r and 
ne c k , b a c k , and uppe r e x t r e m i t y c o n d i t i o n s . Our December 7, 1988 
Or d e r on Review d e c l i n e d t o award an a s s e s s e d f e e because no 
s t a t e m e n t o f s e r v i c e s had been s u b m i t t e d . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 
On r e c o n s i d e r a t i o n , c l a i m a n t ' s c o u n s e l s u b m i t s a copy o f a 
s t a t e m e n t o f s e r v i c e s m a i l e d t o t h e B o a r d i n F e b r u a r y 1988. 
However, t h e s u b m i t t e d s t a t e m e n t does n o t r e l a t e t o t h e case 
d e c i d e d i n o u r December 7, 1988 o r d e r . A c c o r d i n g l y , we d e c l i n e t o 
award an a s s e s s e d f e e . 

We n o t e t h a t o u r December 7, 1988 o r d e r s t a t e d t h a t 
" c l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w 
r e g a r d i n g c o m p e n s a b i l t y o f c l a i m a n t ' s s l e e p and mood d i s o r d e r . " 
As d i s c u s s e d a b ove, c l a i m a n t ' s c o u n s e l i s a l s o e n t i t l e d t o an 
a s s e s s e d f e e r e g a r d i n g c o m p e n s a b i l i t y o f c l a i m a n t ' s n e c k , back and 
upp e r e x t r e m i t y c o n d i t i o n s and p r e m a t u r e c l o s u r e o f h e r c l a i m . 

A c c o r d i n g l y , o ur December 7, 1988 o r d e r i s a b a t e d and 
w i t h d r a w n . As amended h e r e i n , we a d h e r e t o and r e p u b l i s h o u r 
December 7, 1988 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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GLENN T. CALAWA, Claimant WCB 86-16442 & 86-05078 
Galton, et a l . , Claimant's Attorneys January 11, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e L i p t o n ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f 
c l a i m a n t ' s h e r n i a t e d d i s c and r e s u l t i n g need f o r m e d i c a l t r e a t m e n t . 
We a f f i r m . 

ISSUE 

1 . Whether c l a i m a n t ' s c u r r e n t h e r n i a t e d d i s c and r e s u l t i n g 
need f o r m e d i c a l t r e a t m e n t a r e comp e n s a b l e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n O c t o b e r 
1983. He had p r e v i o u s l y c o m p e n s a b l y i n j u r e d h i s back i n 1975 and 
1978, r e s u l t i n g i n a t o t a l award o f 12.5 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . 

S h o r t l y a f t e r t h e O c t o b e r 1983 i n j u r y , c l a i m a n t was 
examined by Dr. Wade, an o r t h o p e d i s t . Wade d i a g n o s e d a s a c r o i l i a c 
s t r a i n and f o u n d no s i g n o f a d i s c h e r n i a t i o n . I n F e b r u a r y 1984, 
c l a i m a n t came under t h e c a r e o f Dr. P u z i s s , an o r t h o p e d i s t . P u z i s s 
d i a g n o s e d , i n t e r a l i a , a c e r v i c a l / d o r s a l s t r a i n and l u m b o s a c r a l 
d e g e n e r a t i v e d i s c d i s e a s e . 

C l a i m a n t ceased t r e a t i n g w i t h Dr. P u z i s s i n May 1984. He 
s o u g h t no f u r t h e r m e d i c a l t r e a t m e n t u n t i l a f t e r a m o t o r v e h i c l e 
a c c i d e n t i n J a n u a r y 1985. The a c c i d e n t r e s u l t e d i n a s t r a i n t o h i s 
neck and low b a c k , w h i c h was t r e a t e d c o n s e r v a t i v e l y by Dr. B a n n e r , 
M.D. 

I n May 1985, c l a i m a n t was examined by Dr. A t k i n s o n , an 
o r t h o p e d i s t . A t k i n s o n d e t e c t e d a m i n i m a l t o m i l d p o s t e r i o r 
p r o t r u s i o n a t L4-5. 

I n J u l y 1985, t h e i n s u r e r c l o s e d c l a i m a n t ' s c l a i m w i t h a 
N o t i c e o f C l o s u r e . A few days l a t e r , c l a i m a n t r e t u r n e d t o 
Dr. A t k i n s o n w i t h c o m p l a i n t s o f worsened l ow back p a i n . A t k i n s o n 
d i a g n o s e d a p o s s i b l e b u l g i n g d i s c a t L4-5 and recommended 
c o n s e r v a t i v e t r e a t m e n t . 

The i n s u r e r i s s u e d an a g g r a v a t i o n d e n i a l i n O c t o b e r 1985. 
C l a i m a n t a p p e a l e d . 

I n November 1985, c l a i m a n t was examined by Dr. M a n d i b e r g , 
an o r t h o p e d i s t . M a n d i b e r g d i a g n o s e d , i n t e r a l i a , a low back s t r a i n 
and was u n a b l e t o d e t e c t any o b j e c t i v e f i n d i n g s . 

C l a i m a n t ' s a p p e a l o f t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l 
p r o c e e d e d t o h e a r i n g on November 15 and December 13, 1985, b e f o r e a 
p r i o r R e f e r e e . I n J a n u a r y 1986, t h e p r i o r R e f e r e e i s s u e d h i s o r d e r , 
w h i c h , i n t e r a l i a , s e t a s i d e t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l . 

A p p r o x i m a t e l y one week p r i o r t o t h e h e a r i n g o f December 13, 
1985, c l a i m a n t began t o t r e a t w i t h Dr. Kam, a n e u r o l o g i s t . Kam 
d i a g n o s e d , i n t e r a l i a , a p o s s i b l e d i s c h e r n i a t i o n a t L4-5. On 
J a n u a r y 1 1 , 1986, Kam p e r f o r m e d a my e l o g r a m , w h i c h r e v e a l e d a m i d l i n e 
d e f e c t a t L4-5. _44_ 



Dr. Kam's m e d i c a l r e p o r t s were n o t i n e v i d e n c e b e f o r e t h e 
p r i o r R e f e r e e . A f t e r t h e p r i o r R e f e r e e ' s o r d e r i s s u e d , t h e i n s u r e r 
r e q u e s t e d t h e p r i o r R e f e r e e t o a b a t e h i s o r d e r and t o r e o p e n t h e 
r e c o r d f o r s u b m i s s i o n o f Kam's t h e n r e c e n t r e p o r t s . I n F e b r u a r y 
1986, t h e p r i o r R e f e r e e i s s u e d an o r d e r d e n y i n g t h e i n s u r e r ' s r e q u e s t . 

S h o r t l y t h e r e a f t e r , c l a i m a n t r e t u r n e d t o Dr. Kam w i t h 
c o m p l a i n t s o f i n c r e a s e d l ow back p a i n . Kam p e r f o r m e d a d i s c o g r a m and 
d i a g n o s e d a d i s c h e r n i a t i o n a t L4-5. 

I n A u g u s t 1986, Dr P u z i s s r e v i e w e d c l a i m a n t ' s m e d i c a l 
r e c o r d s . The n e x t m o n t h , Dr. Kam r e e x a m i n e d c l a i m a n t . 

C l a i m a n t has n e v e r been s y m p t o m - f r e e f o l l o w i n g h i s O c t o b e r 
1983 i n j u r y . The J a n u a r y 1985 a u t o m o b i l e a c c i d e n t was m i n o r and d i d 
n o t c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t low back p r o b l e m . 

C l a i m a n t ' s O c t o b e r 1983 low back i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s L4-5 d i s c h e r n i a t i o n and r e s u l t i n g need f o r 
m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW 

C o l l a t e r a l E s t o p p e l 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l s o l e l y 
on p r o c e d u r a l g r o u n d s . T h a t i s , t h e R e f e r e e f o u n d t h a t t h e p r i o r 
R e f e r e e ' s o r d e r " c o l l a t e r a l l y e s t o p p e d " t h e i n s u r e r f r o m l i t i g a t i n g 
t h e i s s u e o f w h e t h e r c l a i m a n t ' s L4-5 d i s c h e r n i a t i o n and r e s u l t i n g 
need f o r m e d i c a l t r e a t m e n t a r e c o m p e n s a b l e . We a g r e e i n p a r t . 

I n N o r t h Clackamas S c h o o l D i s t . v. W h i t e , 305 Or 48, on 
r e c o n , 305 Or 468 ( 1 9 8 8 ) , t h e C o u r t a c k n o w l e d g e d t h e a p p l i c a b i l i t y o f 
" r e s j u d i c a t a " and " c o l l a t e r a l e s t o p p e l " t o w o r k e r s ' c o m p e n s a t i o n 
c a s e s . I n so d o i n g , t h e W h i t e C o u r t r e f e r r e d t o t h e p r e c l u s i v e 
e f f e c t on a c l a i m as " c l a i m p r e c l u s i o n " and t h e p r e c l u s i v e e f f e c t on 
an i s s u e as " i s s u e p r e c l u s i o n . " 305 Or a t 50-2. We c o n c l u d e t h a t 
i s s u e p r e c l u s i o n i s a p p l i c a b l e t o t h e i n s t a n t c a s e . 

The r u l e o f i s s u e p r e c l u s i o n i s , as s t a t e d i n Whi t e : " I f a 
c l a i m i s l i t i g a t e d t o f i n a l j u d g m e n t , t h e d e c i s i o n on a p a r t i c u l a r 
i s s u e o r d e t e r m i n a t i v e f a c t i s c o n c l u s i v e i n a l a t e r o r d i f f e r e n t 
a c t i o n between t h e same p a r t i e s i f t h e d e t e r m i n a t i o n was e s s e n t i a l t o 
t h e j u d g m e n t . " 305 Or a t 53. 

H e r e , i n t h e h e a r i n g b e f o r e t h e p r i o r R e f e r e e , c l a i m a n t 
s o u g h t t o p r o v e an a g g r a v a t i o n o f h i s O c t o b e r 1983 i n j u r y . F i n d i n g 
t h a t c l a i m a n t had met h i s b u r d e n o f p r o o f , t h e p r i o r R e f e r e e s t a t e d , 
i n t e r a l i a : 

"On A u g u s t 1 , 1985 c l a i m a n t saw 
Dr. A t k i n s o n c o m p l a i n i n g o f a r e c u r r e n c e o f 
back and r i g h t l e g p a i n . Dr. A t k i n s o n ' s 
i m p r e s s i o n f o l l o w i n g e x a m i n a t i o n , w h i c h 
r e v e a l e d some p o s i t i v e s i g n s , was p o s s i b l e 
b u l g i n g d i s c a t t h e L4-5 l e v e l . C l a i m a n t 
was d i r e c t e d t o r e s t a t home. On September 
5, 1985 Dr. A t k i n s o n recommended 
h o s p i t a l i z a t i o n . He a t t r i b u t e d t h e l o w 
back c o n d i t i o n t h a t he was t r e a t i n g t o t h e 
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i n d u s t r i a l i n j u r y . The e v i d e n c e as a w h o l e 
s u p p o r t s t h i s c o n c l u s i o n . The m o t o r 
v e h i c l e a c c i d e n t may have i n i t i a l l y 
a f f e c t e d t h e low b a c k , b u t i t was 
t r a n s i t o r y and t h e o n g o i n g l o w back 
c o m p l a i n t s were r e f e r a b l e t o t h e i n d u s t r i a l 
i n j u r y . ( E mphasis a d d e d ) . 

«* * * * * 

" I f i n d c l a i m a n t s u f f e r e d a w o r s e n i n g under 
ORS 6 5 6 . 2 7 3 ( 1 ) as o f A u g u s t 1 , 1985." 

I n September 1986, t h e i n s u r e r i s s u e d a. p a r t i a l d e n i a l 
s t a t i n g , i n t e r a l i a : 

"Based on r e c e n t m e d i c a l i n f o r m a t i o n , i t 
w o u l d appear t h a t y o u r c u r r e n t m e d i c a l 
c o n d i t i o n r e g a r d i n g y o u r l o w e r back i s n o t 
c a u s a l l y r e l a t e d t o y o u r 10-19-83 i n j u r y 
w i t h our i n s u r e d . 

"We a r e t h e r e f o r e d e n y i n g c u r r e n t m e d i c a l 
t r e a t m e n t and t h e d i s c s u r g e r y , w h i c h you 
have had, and a l l r e s i d u a l s r e l a t e d t o t h a t 
s u r g e r y and t h e c o n d i t i o n w h i c h 
n e c e s s i t a t e d i t . " 

As we v i e w i t , t h e r u l e o f i s s u e p r e c l u s i o n e s t o p s t h e 
i n s u r e r f r o m a r g u i n g t h a t c l a i m a n t ' s c o n d i t i o n p r i o r t o September 5, 
1985, was n o t m a t e r i a l l y r e l a t e d t o h i s O c t o b e r 1983 i n j u r y . The 
p r i o r R e f e r e e s p e c i f i c a l l y f o u n d t h a t on t h a t d a t e Dr. A t k i n s o n n o t e d 
s u c h a c a u s a l r e l a t i o n s h i p . C o n s i d e r i n g t h e i s s u e b e f o r e t h e p r i o r 
R e f e r e e ( i . e . , a g g r a v a t i o n ) , h i s f i n d i n g c o n c e r n i n g c a u s a t i o n was 
d e t e r m i n a t i v e . See ORS 6 5 6 . 2 7 3 ( 1 ) ; S t e p p v. SAIF, 78 Or App 438, 441 
( 1 9 8 6 ) . No a p p e a l o f t h e p r i o r R e f e r e e ' s o r d e r was t a k e n . We w i l l , 
t h e r e f o r e , n o t d i s t u r b t h e p r i o r R e f e r e e ' s f i n d i n g . 

C o m p e n s a b i 1 i t y 

C l a i m a n t must p r o v e t h a t h i s c u r r e n t c o n d i t i o n and 
r e s u l t i n g need f o r m e d i c a l s e r v i c e s a r e m a t e r i a l l y r e l a t e d t o h i s 
O c t o b e r 1983 i n j u r y . Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 / ) ; ORS 656.2 4 5 ( 1 ) . 

As we f o u n d above, t h e p r i o r R e f e r e e ' s o r d e r f o u n d a c a u s a l 
r e l a t i o n s h i p b etween c l a i m a n t ' s low back c o n d i t i o n on September 5, 
1985, and h i s O c t o b e r 1983 i n j u r y . A l l o f t h e m e d i c a l o p i n i o n s on 
w h i c h t h e i n s u r e r r e l i e s , h owever, r u n a f o u l o f t h e p r i o r R e f e r e e ' s 
f i n d i n g . 

F i r s t , Dr. M a n d i b e r g r e p o r t e d t h a t c l a i m a n t had "no 
o b j e c t i v e f i n d i n g s " or " i m p a i r m e n t r e l a t e d t o h i s 1983 i n j u r y . " I n 
s h o r t , M a n d i b e r g f o u n d n o t h i n g wrong w i t h c l a i m a n t and recommended a 
p s y c h i a t r i c e v a l u a t i o n t o a d d r e s s " s i g n i f i c a n t f u n c t i o n a l " p r o b l e m s . 
N o t h w i t h s t a n d i n g M a n d i b e r g ' s o p i n i o n , t h e p r i o r R e f e r e e f o u n d t h a t 
c l a i m a n t ' s low back c o n d i t i o n had w o r sened as a r e s u l t o f h i s O c t o b e r 
1983 i n j u r y . 

Second, Dr. Kam c o n f i r m e d Dr. A t k i n s o n ' s e a r l i e r d i a g n o s i s 
o f a p o s s i b l e h e r n i a t e d d i s c . Kam added, i n t e r a l i a : 
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" I t was n o t u n t i l A u g u s t 1985 t h a t 
Dr. A t k i n s o n n o t e d r e c u r r e n c e o f t h e p a i n 
and t h e p r o b l e m became worse by September 
and O c t o b e r . P a t i e n t r e p o r t e d t h a t he was 
g o i n g up s t e p s i n A u g u s t 1985 when symptoms 
i n c r e a s e d . * * * [ T ] h e p r o b l e m c o u l d n o t 
be a t t r i b u t e d t o one i n j u r y b e n d i n g o v e r 
and l i f t i n g up an aluminum l a d d e r on 
10/19/83. " (Emphasis a d d e d ) . 

We a r e n o t p e r s u a d e d by Kam's o p i n i o n because i t i s 
i r r e c o n c i l a b l e w i t h t h e p r i o r R e f e r e e ' s f i n d i n g o f f a c t c o n c e r n i n g 
t h e c a u s a t i o n o f c l a i m a n t ' s worsened c o n d i t i o n i n A u g u s t 1985. As we 
s t a t e d a b ove, t h e p r i o r R e f e r e e c o n c l u s i v e l y d e t e r m i n e d t h a t 
c l a i m a n t ' s worsened c o n d i t i o n was c a u s a l l y r e l a t e d t o h i s O c t o b e r 
1983 i n j u r y . 

L a s t , Dr. P u z i s s , o p i n e d t h a t c l a i m a n t ' s h e r n i a t e d d i s c a t 
L4-5 was due t o t h e J a n u a r y 1985 mot o r v e h i c l e a c c i d e n t and a 
d e g e n e r a t i v e d i s c c o n d i t i o n . Y e t , i n a t t r i b u t i n g c l a i m a n t ' s w o rsened 
c o n d i t i o n t o t h e O c t o b e r 1983 i n j u r y , t h e p r i o r R e f e r e e d i s c o u n t e d 
t h e m o t o r v e h i c l e a c c i d e n t as t h e cause o f c l a i m a n t ' s w o r s e n e d low 
back c o n d i t i o n . 

I n sum, we a r e n o t p e r s u a d e d by t h e m e d i c a l o p i n i o n s o f 
D r s . M a n d i b e r g , Kam, o r P u z i s s . On t h i s r e c o r d , we f i n d no e v i d e n c e 
o f a non-work s u p e r s e d i n g cause a f t e r September 5, 1985, i n w h i c h t o 
a t t r i b u t e c l a i m a n t ' s c u r r e n t l ow back c o n d i t i o n . H i s h e r n i a t e d d i s c 
a t L4-5 was d e t e c t e d by Dr. A t k i n s o n as e a r l y as A u g u s t 1985. The 
p r i o r R e f e r e e d e t e r m i n e d t h a t c l a i m a n t ' s w o r s e n e d c o n d i t i o n as o f 
September 5, 1985, was c a u s a l l y r e l a t e d t o h i s O c t o b e r 1983 i n j u r y . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has p r o v e n t h a t h i s 
O c t o b e r 1983 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t low back 
c o n d i t i o n , i n c l u d i n g h i s L4-5 d i s c h e r n i a t i o n , and r e s u l t i n g need f o r 
m e d i c a l s e r v i c e s . 

C l a i m a n t ' s c o u n s e l has n o t s u b m i t t e d a s t a t e m e n t o f 
s e r v i c e s . We c a n n o t a u t h o r i z e an a t t o r n e y f e e when a s t a t e m e n t o f 
s e r v i c e s has n o t been f i l e d . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no 
s t a t e m e n t o f s e r v i c e s has been f i l e d t o d a t e , an a s s e s s e d f e e s h a l l 
be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 20, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $2,337, i s a p p r o v e d . 

Board Member F e r r i s , d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t and w o u l d r e v e r s e " t h e R e f e r e e ' s 
o r d e r . 

The m a j o r i t y r e a d s t o o much i n t o t h e p r i o r R e f e r e e ' s 
o r d e r . No f i n d i n g s a r e c o n t a i n e d i n t h a t o r d e r p e r t a i n i n g t o 
c l a i m a n t ' s d i s c h e r n i a t i o n a t L4-5. I t c o u l d n o t have. C l a i m a n t ' s 
d i s c h e r n i a t i o n was n o t d i a g n o s e d u n t i l a f t e r t h e R e f e r e e had i s s u e d 
h i s o r d e r . (Ex. 49 & 5 0 - 1 ) . 

The o n l y e v i d e n c e b e f o r e t h e p r i o r R e f e r e e t h a t can be 
c o n s t r u e d as c o n c e r n i n g a d i s c h e r n i a t i o n , i s f o u n d i n a r e p o r t by 

-47-



Dr. A t k i n s o n . (Ex. 3 2 ) . I n A u g u s t 1985, A t k i n s o n d i a g n o s e d : 
"IMPRESSION: P o s s i b l e b u l g i n g d i s c a t t h e L4-5 l e v e l . " On t h a t 
e v i d e n c e , w h i c h says n o t h i n g a b o u t a d i s c h e r n i a t i o n , t h e m a j o r i t y 
c o n c l u d e s t h a t t h e p r i o r R e f e r e e ' s o r d e r p r o c e d u r a l l y " e s t o p s " t h e 
i n s u r e r f r o m i s s u i n g a p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t d i s c 
h e r n i a t i o n and r e s u l t i n g need f o r m e d i c a l t r e a t m e n t . 

U n l i k e t h e m e d i c a l e v i d e n c e b e f o r e t h e p r i o r R e f e r e e , t h e 
p r e s e n t r e c o r d c o n s i s t s o f n e w l y d i s c o v e r e d m e d i c a l f i n d i n g s 
c o n c e r n i n g c l a i m a n t ' s low back c o n d i t i o n . As t h e m a j o r i t y 
a c k n o w l e d g e d i n i t s f i n d i n g s , none o f Dr. Kam's m e d i c a l r e p o r t s were 
i n e v i d e n c e b e f o r e t h e p r i o r R e f e r e e . Kam was t h e f i r s t p h y s i c i a n t o 
d i a g n o s e an "L4-5 h e r n i a t e d d i s c . " ( E x s . 49 & 5 0 ) . A c c o r d i n g l y , 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m s h o u l d be d e c i d e d as a m a t t e r o f 
f a c t . 

The m a j o r i t y o p i n i o n s u f f e r s f r o m t h e same d e f e c t t h a t t h e 
Supreme C o u r t f o u n d t o be r e v e r s i b l e e r r o r i n N o r t h Clackamas S c h o o l 
D i s t r i c t , v. W h i t e , 305 Or 48, on r e c o n , 305 Or 468 ( 1 9 8 8 ) . I n 
s h o r t , t h e m a j o r i t y f a i l s t o r e c o g n i z e t h a t t h e i n s t a n t i s s u e , u n l i k e 
t h e i s s u e b e f o r e t h e p r i o r R e f e r e e , p e r t a i n s t o c l a i m a n t ' s c u r r e n t 
low back c o n d i t i o n and r e s u l t i n g need f o r m e d i c a l s e r v i c e s . 305 Or 
a t 57-8. T h a t i s s u e was p l a i n l y n o t a d d r e s s e d by t h e p r i o r R e f e r e e 
nor c o u l d i t have been. 

I t i s a x i o m a t i c t h a t an i n s u r e r may deny t h e c o m p e n s a b i l i t y 
o f a w o r k e r ' s m e d i c a l s e r v i c e s . See ORS 6 5 6 . 2 4 5 ( 1 ) . The mere f a c t 
t h a t a w o r k e r s u s t a i n s a c ompensable i n j u r y o r , as h e r e , a r e o p e n i n g 
o f h i s c l a i m f o r an a g g r a v a t i o n , does n o t f o r e v e r o b l i g a t e an i n s u r e r 
t o compensate t h e w o r k e r f o r a l l h i s m e d i c a l e x p e n s e s . I d . 

ORS 6 5 6 . 2 4 5 ( 1 ) e x p r e s s l y s t a t e s t h a t an i n s u r e r i s 
r e s p o n s i b l e o n l y f o r t h o s e m e d i c a l s e r v i c e s " r e s u l t i n g f r o m t h e 
i n j u r y f o r such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f 
r e c o v e r y r e q u i r e s . . . ." N o t h i n g i n t h e p r i o r R e f e r e e ' s o r d e r 
a d d r e s s e d w h e t h e r t h e c o n d i t i o n d e n i e d by t h e i n s u r e r ( i . e . , 
c l a i m a n t ' s c u r r e n t h e r n i a t e d d i s c ) was c a u s a l l y r e l a t e d t o h i s 
O c t o b e r 1983 i n j u r y . 

I n W h i t e , s u p r a , t h e i s s u e s b e f o r e t h e p r i o r R e f e r e e were 
p r e m a t u r e c l a i m c l o s u r e and e x t e n t o f p e r m a n e n t d i s a b i l i t y . I n 
d e c i d i n g t h o s e i s s u e s , t h e p r i o r R e f e r e e s t a t e d , i n t e r a l i a : 

"The r e l a t i o n s h i p o f c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y t o her i n d u s t r i a l i n j u r y i s a 
m e d i c a l q u e s t i o n , and c l a i m a n t has n o t 
s u s t a i n e d her b u r d e n o f s h o w i n g a m e d i c a l 
c o n n e c t i o n between her p r e s e n t c o n d i t i o n 
and her i n d u s t r i a l i n j u r y . " 

305 Or a t 53. 
A f t e r t h e p r i o r R e f e r e e ' s o r d e r became f i n a l , t h e i n s u r e r 

i n W h i t e , as h e r e , i s s u e d a p a r t i a l d e n i a l o f t h e c l a i m a n t ' s c u r r e n t 
m e d i c a l s e r v i c e s . The c l a i m a n t r e q u e s t e d a h e a r i n g . A t t h e h e a r i n g , 
t h e i n s u r e r a r g u e d t h a t t h e c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m was 
b a r r e d by t h e p r i o r R e f e r e e ' s o r d e r . On j u d i c i a l r e v i e w , t h e C o u r t 
o f A p p e a l s was e r r o n e o u s l y p e r s u a d e d by t h e i n s u r e r ' s a r g u m e n t , 
s t a t i n g t h a t t h e p r i o r R e f e r e e had " a l r e a d y . . . d e t e r m i n e d " t h e 
u n d e r l y i n g c a u s a t i o n i s s u e . 85 Or App a t 564. 

I n r e v e r s i n g t h e C o u r t o f A p p e a l s , t h e Supreme C o u r t i n 
W h i t e p r o v i d e d , i n t e r a l i a : A a 



"The C o u r t o f A p p e a l s ' o p i n i o n seems t o say 
t h a t as a m a t t e r o f law a l l o f t h e 
c l a i m a n t ' s c l a i m s , i n c l u d i n g t h e c l a i m f o r 
m e d i c a l e x p e n s e s , a r e b a r r e d under t h e 
r u l e s o f r e s j u d i c a t a . . . . I f t h e l a t e r 
m e d i c a l b e n e f i t s c l a i m i s u n c o m p e n s a b l e , i t 
i s u ncompensable b e c a u s e , as a m a t t e r o f 
f a c t , m e d i c a l e v i d e n c e f a i l s t o show a 
c a u s a l r e l a t i o n s h i p between t h e i n d u s t r i a l 
a c c i d e n t and t h e p r e s e n t need f o r m e d i c a l 
c a r e . " (Emphasis a d d e d ) . 

305 Or a t 470. 

S i m i l a r l y , h e r e , t h e m a j o r i t y e r r o n e o u s l y draws upon t h e 
p r i o r R e f e r e e ' s s t a t e m e n t c o n c e r n i n g t h e c a u s a t i o n o f c l a i m a n t ' s t h e n 
p r e s e n t low back c o n d i t i o n . However, c o n s i s t e n t w i t h t h e Supreme 
C o u r t ' s a n a l y s i s i n W h i t e , t h e i n s t a n t c l a i m f o r m e d i c a l s e r v i c e s 
s h o u l d be d e c i d e d "as a m a t t e r o f f a c t . " Not as a m a t t e r o f l a w , 
e i t h e r i n p a r t or i n w h o l e . 

F u r t h e r t r o u b l i n g , i s t h a t t h e m a j o r i t y d i s c o u n t s a l l o f 
t h e m e d i c a l e v i d e n c e . However, i t i s c l a i m a n t ' s b u r d e n t o p r o v e h i s 
c a s e ; n o t t h e i n s u r e r ' s t o d i s p r o v e . See H u t c h e s o n v. Weyerhaeuser 
Co., 288 Or 51 ( 1 9 7 9 ) ; James v. Kemper I n s u r a n c e Co., 81 Or App 80, 
84 ( 1 9 8 6 ) ; ORS 6 5 6 . 2 4 5 ( 1 ) . Even a s s u m i n g a r g u e n d o t h a t t h e m a j o r i t y 
i s c o r r e c t i n i t s a s sessment o f t h e m e d i c a l e v i d e n c e , c l a i m a n t has 
n o t met h i s b u r d e n . 

I n November 1985, Dr. M a n d i b e r g o p i n e d t h a t c l a i m a n t had no 
p e r m a n e n t i m p a i r m e n t r e l a t e d t o t h e O c t o b e r 1983 i n j u r y . I n F e b r u a r y 
1986, c l a i m a n t u n d e r w e n t x - r a y s , a CT s c a n , and a d i s c o g r a m . A f t e r 
r e v i e w i n g t h e r e s u l t s o f t h o s e t e s t s , Dr. Kam d i a g n o s e d a h e r n i a t e d 
d i s c a t L4-5. A few months l a t e r , Kam o p i n e d t h a t i t " w o u l d be h a r d 
t o t e l l " i f t h e r e was any c a u s a l c o n n e c t i o n b e t w e e n c l a i m a n t ' s 
o n g o i n g symptoms and t h e O c t o b e r 1983 i n j u r y . I n so d o i n g , Kam n o t e d 
c l a i m a n t ' s l o n g p e r i o d w i t h o u t m e d i c a l c a r e b e t w e e n 1983 and 1985. 
I n A u g u s t 1986, Dr. P u z i s s r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d s and 
o p i n e d , i n t e r a l i a : 

" . . . I f i n a l l y c o n c l u d e t h a t t h e 10-19-83 
work i n j u r y had no c o n t r i b u t i o n w h a t s o e v e r 
t o t h e h e r n i a t e d d i s c c o n d i t i o n t r e a t e d i n 
1986 w i t h s u r g i c a l d e c o m p r e s s i o n . " 

Dr. Kam c o n c u r r e d w i t h P u z i s s 1 o p i n i o n . 

I n sum, D r s . M a n d i b e r g , Kam, and P u z i s s a r e a l l o f t h e 
o p i n i o n t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n and r e s u l t i n g need 
f o r m e d i c a l s e r v i c e s a r e n o t c a u s a l l y r e l a t e d t o t h e O c t o b e r 1983 
i n j u r y . I f i n d t h e i r c o l l e c t i v e o p i n i o n s p e r s u a s i v e . See Somers v. 
SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . A l t h o u g h t h e m a j o r i t y f i n d s 
o t h e r w i s e , t h e r e i s no m e d i c a l o p i n i o n i n t h i s r e c o r d t o s u p p o r t 
c l a i m a n t ' s c a s e . Dr. A t k i n s o n o f f e r s no o p i n i o n c o n c e r n i n g t h e 
e t i o l o g y o f e i t h e r c l a i m a n t ' s h e r n i a t e d d i s c o r h i s c u r r e n t need f o r 
m e d i c a l s e r v i c e s . 

I w o u l d , t h e r e f o r e , r e v e r s e t h e R e f e r e e and f i n d c l a i m a n t ' s 
c u r r e n t h e r n i a t e d d i s c a t L4-5 and r e s u l t i n g need f o r m e d i c a l 
s e r v i c e s n o t c o m p e n s a b l e . 
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LUCIANO CARVALHO, C l a i m a n t WCB 87-02171 & 87-02 2 6 5 
J o e l L i e b e r m a n , C l a i m a n t ' s A t t o r n e y J a n u a r y 11, 1989 
B o t t i n i , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Boar d Members C r i d e r and J o h n s o n . 

S a f e c o I n s u r a n c e Company seeks r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e S h e b l e y ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l and back c o n d i t i o n . We 
a f f i rm. 

ISSUE 

On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , a 35 y e a r o l d m e c h a n i c , s u s t a i n e d an i n j u r y t o 
h i s back and ne c k , on June 26, 1986, w h i l e p u s h i n g a p i c k u p 
t r u c k . M a r y l a n d C a s u a l t y Company, t h e e m p l o y e r ' s w o r k e r s ' 
c o m p e n s a t i o n i n s u r a n c e c a r r i e r on t h e d a t e o f i n j u r y , a c c e p t e d t h e 
c l a i m . C l a i m a n t s o u g h t t r e a t m e n t f r o m Dr. U r b a n , c h i r o p r a c t o r . 
Dr. Urban d i a g n o s e d m o d e r a t e c e r v i c a l , upper t h o r a c o - c o s t a l and 
lo w back s p r a i n s and s t r a i n s . C l a i m a n t was t r e a t e d c o n s e r v a t i v e l y 
and c o n t i n u e d t o work w i t h o u t any t i m e l o s s . He c o n t i n u e d t o 
r e c e i v e o c c a s i o n a l c h i r o p r a c t i c t r e a t m e n t s f o r i n t e r m i t t e n t low 
bac k , t h o r a c i c , and low c e r v i c a l p a i n . T h i s c l a i m r e m a i n s i n an 
open s t a t u s . 

S a f e c o became t h e e m p l o y e r ' s w o r k e r s ' c o m p e n s a t i o n 
i n s u r e r i n J u l y 1986. 

On November 20, 1986, c l a i m a n t s u s t a i n e d an i n j u r y t o 
h i s neck and low back w h i l e p u s h i n g a c a r a t work f o r t h e same 
e m p l o y e r . He i m m e d i a t e l y s o u g h t t r e a t m e n t f r o m Dr. H e r b s t , a 
p h y s i c i a n i n an o u t p a t i e n t c a r e c e n t e r . Dr. H e r b s t d i a g n o s e d an 
a c u t e neck s t r a i n . X - r a y s were n e g a t i v e . C l a i m a n t was t r e a t e d 
c o n s e r v a t i v e l y . Dr. H e r b s t p r e s c r i b e d m e d i c a t i o n , a c e r v i c a l 
c o l l a r , and p h y s i c a l t h e r a p y . C l a i m a n t was r e l e a s e d f r o m w o r k . 

One hour l a t e r , c l a i m a n t s o u g h t t r e a t m e n t f r o m 
Dr. U r b a n , who d i a g n o s e d s e v e r e neck p a i n . C l a i m a n t a l s o 
c o m p l a i n e d o f r i g h t s i d e d low back p a i n . C l a i m a n t was t r e a t e d 
c o n s e r v a t i v e l y and r e l e a s e d f r o m w o r k . 

A December 1986 MRI o f t h e c e r v i c a l s p i n e r e v e a l e d a 
s l i g h t b u l g i n g o f t h e C5-6 d i s c w i t h no e v i d e n c e o f n e r v e r o o t or 
t h e c a l sac c o m p r e s s i o n . 

On J a n u a r y 30, 1987, S a f e c o and M a r y l a n d C a s u a l t y 
Company each d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l and 
back c o n d i t i o n s . N e i t h e r c a r r i e r d e n i e d c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n d i t i o n . On March 1 1 , 1987, a .307 o r d e r i s s u e d , 
d e s i g n a t i n g S a f e c o t h e p a y i n g a g e n t . 

On F e b r u a r y 25, 1987, Dr. Urban r e p o r t e d t h a t c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y . 

On March 30, 1987, Dr. Duncan, c h i r o p r a c t o r , c o n d u c t e d 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . Dr. Duncan d i a g n o s e d m i l d 
t h o r a c o c e r v i c a l and lumb a r m u s c u l o l i g a m e n t o u s s t r a i n s on June 26, 
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1986, w i t h a p p a r e n t a g g r a v a t i o n by t h e November 20, 1986, i n c i d e n t 
by h i s t o r y , r e s o l v e d , o n g o i n g c e r v i c a l c o m p l a i n t s , s e c o n d a r y t o 
documented p o s t u r a l d i s t o r t i o n , by r a d i o g r a p h i c d o c u m e n t a t i o n , and 
s l i g h t b u l g i n g o f t h e C5-6 d i s c , w i t h no compromise o f t h e t h e c a l 
s a c , o r s p i n a l n e r v e s , p r o b a b l y o f no c l i n i c a l s i g n i f i c a n c e . 

C l a i m a n t ' s June 1986 i n j u r y p r i m a r i l y i n v o l v e d h i s l e f t 
l u m b a r , l u m b o s a c r a l and s a c r o i l i a c r e g i o n s o f h i s s p i n e , w i t h 
s e c o n d a r y symptoms i n t h e c e r v i c a l and t h o r a c i c s p i n e s . H i s 
November 1986 i n j u r y p r i m a r i l y i n v o l v e d h i s c e r v i c a l s p i n e , w i t h 
s e c o n d a r y c o m p l a i n t s i n t h e t h o r a c i c and r i g h t l u m b a r , l u m b o s a c r a l 
and s a c r o i l i a c r e g i o n s o f h i s s p i n e . 

C l a i m a n t ' s neck p a i n r e s u l t i n g f r o m t h e November 1986 
i n j u r y c a u s e s him d i f f i c u l t y i n s l e e p i n g . He has numbness and 
t i n g l i n g i n b o t h arms and hands. 

C l a i m a n t ' s i n j u r y on November 20, 1986 was an 
i d e n t i f i a b l e and t r a u m a t i c e v e n t o f a d i f f e r e n t n a t u r e and 
i n t e n s i t y t h a n he had p r e v i o u s l y e x p e r i e n c e d i n J u l y 1986. 

CONCLUSIONS OF LAW 

Cases i n v o l v i n g s u c c e s s i v e i n j u r i e s and i n s u r a n c e 
c a r r i e r s a r e d e c i d e d under t h e " l a s t i n j u r i o u s e x p o s u r e " r u l e . 
B o i s e Cascade C o r p . v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . Under t h i s 
r u l e , r e s p o n s i b i l i t y r e s t s w i t h t h e c a r r i e r a t r i s k a t t h e t i m e o f 
t h e most r e c e n t i n j u r y t h a t i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . H e n s e l P h e l p s 
C o n s t r u c t i o n V. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . T h e r e f o r e , 
r e s p o n s i b i l i t y s h i f t s f r o m M a r y l a n d C a s u a l t y t o S a f e c o i f 
c l a i m a n t ' s November 1986 i n j u r y c o n t r i b u t e d i n d e p e n d e n t l y t o a 
w o r s e n i n g o f c l a i m a n t ' s neck and low back c o n d i t i o n s . 

The a s s i g n m e n t o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
back and c e r v i c a l c o n d i t i o n s i s a c o m p l i c a t e d m e d i c a l i s s u e 
r e q u i r i n g e x p e r t m e d i c a l o p i n i o n . See U r i s v. C o m p e n s a t i o n D e p t . , 
247 Or 420 (1967 ) . 

S a f e c o c o n t e n d s t h a t c l a i m a n t ' November 1986 i n j u r y was 
a t e m p o r a r y e x a c e r b a t i o n o f h i s J u l y 1986 i n j u r y . I t r e l i e s on 
t h e m e d i c a l r e p o r t and t e s t i m o n y o f Dr. Duncan. Dr. Duncan 
t e s t i f i e d t h a t t h e November 1986 i n c i d e n t d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o c l a i m a n t ' s c o n d i t i o n o r cause a new i n j u r y . 
I n s t e a d , c l a i m a n t was m e r e l y e x p e r i e n c i n g c e r v i c a l s y m p t o m a t o l o g y 
r e s u l t i n g f r o m h i s J u l y 1986 i n j u r y . Because c l a i m a n t was 
a c t i v e l y t r e a t i n g when t h e November 1986 i n c i d e n t o c c u r r e d , 
Dr. Duncan o p i n e d t h a t t h e i n c i d e n t was m e r e l y an a g g r a v a t i o n o f a 
p r e e x i s t i n g c o n d i t i o n . We do n o t f i n d t h i s o p i n i o n p e r s u a s i v e . 

Dr. U r b a n , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , f o u n d t h a t 
c l a i m a n t ' s symptoms on November 20, 1986, c o n s t i t u t e d a new 
i n j u r y . Dr. Urban f e l t t h a t c l a i m a n t ' s s y m p t o m a t o l g y , b o t h 
o b j e c t i v e l y and s u b j e c t i v e l y , was much more s e v e r e t h a n i t was 
p r e v i o u s l y . A d d i t i o n a l l y , a f t e r t h e November 1986 i n c i d e n t , 
c l a i m a n t e x h i b i t e d s i g n s o f d i s c i n j u r y w h i c h p r o m p t e d Dr. Urban 
t o r e f e r him f o r an MRI e v a l u a t i o n . T h a t e v a l u a t i o n r e v e a l e d a 
b u l g i n g c e r v i c a l d i s c . Dr. Urban o p i n e d t h a t t h e November 1986 
i n j u r y c a u s e d c l a i m a n t ' s c e r v i c a l d i s c i n j u r y and a g g r a v a t e d h i s 
p r e v i o u s c e r v i c a l , upper t h o r a c o - c o s t a l , and low back c o n d i t i o n s . 
F u r t h e r , Dr. H e r b s t , who t r e a t e d c l a i m a n t soon a f t e r h i s November 
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i n j u r y , o b s e r v e d t e n d e r r i g h t neck m u s c l e s w i t h some.degree o f 
m u s c l e spasm. He o p i n e d t h a t c l a i m a n t had a c e r v i c a l s t r a i n . 

We a r e p e r s u a d e d t h a t c l a i m a n t ' s November 1986 i n j u r y 
was a r e s u l t o f a s p e c i f i c i n d e p e n d e n t t r a u m a t o h i s c e r v i c a l 
s p i n e and low back and n o t a s y m p t o m a t i c e x a c e r b a t i o n o f h i s 
p r e v i o u s c o n d i t i o n s . We r e l y on t h e w e l l r e a s o n e d and p e r s u a s i v e 
m e d i c a l r e p o r t s o f Dr. U rban. Dr. Duncan's o p i n i o n i s 
u n p e r s u a s i v e and based upon i n a c c u r a t e f a c t s . Dr. Duncan 
t e s t i f i e d t h a t he d i s c o u n t e d t h e MRI f i n d i n g o f a c e r v i c a l b u l g i n g 
d i s c because c l a i m a n t had d e m o n s t r a t e d no r a d i c u l a r i n v o l v e m e n t , 
even t h o u g h h i s m e d i c a l r e p o r t s t a t e s t h a t c l a i m a n t r e p o r t e d 
numbness i n b o t h arms. A d d i t i o n a l l y , Dr. Duncan examined c l a i m a n t 
o n l y one t i m e . 

We c o n c l u d e t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n l i e s w i t h S a f e c o , t h e i n s u r e r a t t h e t i m e o f t h e 
November 1986 i n j u r y . 

C l a i m a n t r e q u e s t s an a t t o r n e y f e e f r o m S a f e c o f o r 
p a r t i c i p a t i o n on B o a r d r e v i e w . We d e c l i n e t o award an a t t o r n e y 
f e e as t h e c o m p e n s a t i o n awarded t o c l a i m a n t w o u l d n o t have been 
d i s a l l o w e d or r e d u c e d had S a f e c o p r e v a i l e d on r e v i e w . ORS 
6 5 6 . 3 8 2 ( 2 ) ; Rhonda B i l o d e a u , 41 Van N a t t a 11 ( J a n u a r y 4, 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 27, 1987 i s a f f i r m e d . 
The Board a p p r o v e s a c l i e n t - p a i d f e e f o r s e r v i c e s on B o a r d r e v i e w 
f o r t h e a t t o r n e y o f M a r y l a n d C a s u a l t y Co., n o t t o exceed $160. 

SOLEDAD B. FLORES, C l a i m a n t WCB 86-03728 
O l s o n Law F i r m , C l a i m a n t ' s A t t o r n e y J a n u a r y 11, 1989 
B o t t i n i , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Danner's o r d e r t h a t : ( 1 ) d e c l i n e d t o award p e r m a n e n t 
d i s a b i l i t y f o r a l e f t w r i s t c o n d i t i o n ; and ( 2 ) d e c l i n e d t o a s s e s s 
p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r t h e s e l f - i n s u r e d 
e m p l o y e r ' s a l l e g e d u n r e a s o n a b l e f a i l u r e t o commence payment o f 
i n t e r i m c o m p e n s a t i o n and o t h e r w i s e p r o c e s s c l a i m a n t ' s a g g r a v a t i o n and 
m e d i c a l s e r v i c e s c l a i m s i n a t i m e l y manner. The e m p l o y e r 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , p e n a l t i e s , a t t o r n e y 
f e e s , and e x t e n t o f s c h e d u l e d p e rmanent d i s a b i l i t y . 

We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t i s a s e a s o n a l c a n n e r y w o r k e r who c o m p e n s a b l y 
i n j u r e d her l e f t w r i s t i n September 1984. Her c o n d i t i o n was 
d i a g n o s e d as t e n d o n i t i s , and she was r e l e a s e d f r o m work and t r e a t e d 
c o n s e r v a t i v e l y . A D e t e r m i n a t i o n O r d e r , i s s u e d J a n u a r y 18, 1985, 
c l o s e d her c l a i m w i t h no award o f p e rmanent p a r t i a l d i s a b i l i t y . A t 
t h a t t i m e , her c ompensable i n j u r y had p r e d i s p o s e d her t o s y m p t o m a t i c 
f l a r e - u p s w i t h heavy or r e p e t i t i v e use o f her l e f t w r i s t . C l a i m a n t 
d i d n o t r e q u e s t a h e a r i n g on t h e J a n u a r y 1985 D e t e r m i n a t i o n O r d e r . 
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C l a i m a n t resumed her s e a s o n a l employment i n June 1985. The 
f o l l o w i n g m o n t h , she began e x p e r i e n c i n g l e f t w r i s t p a i n w h i c h 
s t e a d i l y w o r sened t o t h e p o i n t t h a t she c o n s u l t e d her f a m i l y 
p h y s i c i a n , Dr. Q u i j a n o , i n l a t e O c t o b e r 1985. He p r e s c r i b e d 
m e d i c a t i o n and a d v i s e d c l a i m a n t t o r e s t her l e f t arm f o r s e v e r a l 
weeks. 

On O c t o b e r 30, 1985, t h e e m p l o y e r r e c e i v e d a b r i e f n o t e 
f r o m Dr. Q u i j a n o , w h i c h a t t r i b u t e d c l a i m a n t ' s c o n d i t i o n t o 
t e n o s y n o v i t i s , and s t a t e d t h a t c l a i m a n t s h o u l d r e s t her l e f t arm f o r 
one t o two weeks, b u t c o u l d c o n t i n u e w o r k i n g as t o l e r a t e d . The n o t e 
d i d n o t comment on t h e need f o r m e d i c a t i o n or o t h e r t r e a t m e n t . Nor 
d i d i t a d d r e s s w h e t h e r c l a i m a n t ' s c u r r e n t c o n d i t i o n was r e l a t e d t o 
her p r i o r c o mpensable i n j u r y . However, t h e e m p l o y e r added t h e 
n o t a t i o n "IAC, 9-14-84, l e f t w r i s t , " b e l o w i t s d a t e stamp on t h e 
r e p o r t . The e m p l o y e r uses t h e t e r m "IAC" as an a b b r e v i a t i o n f o r 
" i n d u s t r i a l a c c i d e n t . " 

C l a i m a n t c o n t i n u e d w o r k i n g t h r o u g h November 6, 1985. The 
e m p l o y e r r e c e i v e d a f o l l o w - u p r e p o r t f r o m Dr. Q u i j a n o on November 7, 
1985. I n t h a t r e p o r t , he n o t e d t h a t c l a i m a n t was s c h e d u l e d f o r 
f u r t h e r d i a g n o s t i c t e s t s and w o u l d c o n t i n u e t o have r e s t r i c t e d use o f 
her l e f t arm and w r i s t f o r two weeks. . The e m p l o y e r added t h e 
n o t a t i o n "IAC, 9-14-84, l e f t w r i s t , " b elow i t s d a t e stamp on t h a t 
r e p o r t . 

On November 27, 1985, c l a i m a n t was examined by Dr. S n i d e r , 
o r t h o p e d i s t , on r e f e r r a l f r o m Dr. Q u i j a n o . Dr. S n i d e r had t r e a t e d 
c l a i m a n t f o l l o w i n g her compensable i n j u r y i n 1984. On t h e day o f 
Dr. S n i d e r ' s e x a m i n a t i o n , t h e e m p l o y e r r e c e i v e d a n o t e f r o m him 
a u t h o r i z i n g t i m e l o s s f r o m November 27, 1985 t h r o u g h December 20, 
1985. The e m p l o y e r added t h e n o t a t i o n "IAC, r i g h t w r i s t , " b e l o w i t s 
d a t e stamp on t h i s r e p o r t . 

On December 20, 1985, Dr. S n i d e r r e l e a s e d c l a i m a n t t o , 
m o d i f i e d work n o t r e q u i r i n g heavy use o f t h e l e f t hand. At t h a t 
t i m e , c l a i m a n t ' s l e f t w r i s t c o n d i t i o n was i m p r o v i n g b u t s t i l l 
s y m p t o m a t i c . T h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t 
r e c e i v e d any f u r t h e r c u r a t i v e t r e a t m e n t a f t e r t h a t t i m e . 

I n l a t e J a n u a r y 1986, c l a i m a n t c o n t a c t e d t h e e m p l o y e r by 
phone c o n c e r n i n g t h e s t a t u s o f her a g g r a v a t i o n c l a i m . Sometime p r i o r 
t o F e b r u a r y 4, 1986, t h e e m p l o y e r r e c e i v e d a r e p o r t f r o m Dr. S n i d e r , 
d a t e d J a n u a r y 3 1 , 1986, c l e a r l y l i n k i n g c l a i m a n t ' s c u r r e n t l e f t w r i s t 
c o n d i t i o n t o her p r i o r c ompensable i n j u r y . On F e b r u a r y 4, 1986, t h e 
e m p l o y e r f o r m a l l y d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m and r e l a t e d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . C l a i m a n t ' s l e f t w r i s t c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e t h e d e n i a l was i s s u e d . C l a i m a n t 
r e q u e s t e d a h e a r i n g on t h e d e n i a l . 

Dr. S n i d e r r e l e a s e d c l a i m a n t back t o r e g u l a r work i n A p r i l 
1986. She r e t u r n e d t o her r e g u l a r s e a s o n a l work i n June 1986 and 
w o r k e d t h e e n t i r e s e a s o n , w h i c h ended i n November o f t h e same y e a r . 
She p l a n s t o r e t u r n t o t h a t work when c a l l e d i n 1987. 

A t h e a r i n g , c l a i m a n t r e q u e s t e d a p e n a l t y and a t t o r n e y f e e 
f o r t h e e m p l o y e r ' s f a i l u r e t o t i m e l y pay m e d i c a l b i l l s . 
S p e c i f i c a l l y , c l a i m a n t a l l e g e d t h a t t h e e m p l o y e r had n o t p a i d $616.64 
i n o v e r d u e b i l l s . The e m p l o y e r ' s a t t o r n e y a c k n o w l e d g e d t h a t t h e s e 
b i l l s were n o t p a i d and t h a t a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
were w a r r a n t e d . 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t had e x p e r i e n c e d a s y m p t o m a t i c f l a r e - u p r e q u i r i n g 
a d d i t i o n a l m e d i c a t i o n when she c o n s u l t e d Dr. Q u i j a n o on O c t o b e r 29, 
1985. Her l e f t w r i s t symptoms caused her t o l e a v e work a f t e r 
November 6, 1985. 

The e m p l o y e r had n o t i c e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m by 
November 7, 1985. The e m p l o y e r had n o t i c e o f c l a i m a n t ' s m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work by November 27, 1985. 

The e m p l o y e r a c t e d u n r e a s o n a b l y i n f a i l i n g t o p r o c e s s 
c l a i m a n t ' s a g g r a v a t i o n and m e d i c a l s e r v i c e s c l a i m s i n a t i m e l y manner. 

At t h e t i m e o f h e a r i n g , c l a i m a n t ' s l e f t w r i s t c o n d i t i o n had 
r e t u r n e d t o i t s p r e - a g g r a v a t i o n s t a t u s . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

We a d o p t t h e R e f e r e e ' s o p i n i o n on t h i s i s s u e . 

P e n a l t i e s and A t t o r n e y Fees f o r F a i l u r e t o T i m e l y P r o c e s s A g g r a v a t i o n 
C l a i m 

On r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n n o t 
a w a r d i n g a p e n a l t y and a t t o r n e y f e e r e g a r d i n g t h e e m p l o y e r ' s f a i l u r e 
t o p r o c e s s her a g g r a v a t i o n c l a i m i n a t i m e l y manner. We a g r e e . 

The R e f e r e e f o u n d t h a t t h e e m p l o y e r had n o t i c e o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m as o f O c t o b e r 30, 1985. We d i s a g r e e 
and, i n s t e a d , f i n d t h a t i t had n o t i c e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
as o f November 7, 1985, t h e d a t e i t r e c e i v e d Dr. Q u i j a n o ' s r e p o r t 
a u t h o r i z i n g f u r t h e r d i a g n o s t i c t e s t s . By t h a t d a t e , t h e e m p l o y e r had 
a s s o c i a t e d c l a i m a n t ' s l e f t w r i s t c o n d i t i o n w i t h h er p r i o r c o m p e n s a b l e 
i n j u r y and had n o t i c e t h a t f u r t h e r m e d i c a l t r e a t m e n t was n e c e s s a r y . 

The R e f e r e e a l s o f o u n d t h a t t h e e m p l o y e r had m e d i c a l l y 
v e r i f i e d n o t i c e o f t i m e l o s s as o f November 27, 1985, t h e d a t e i t 
r e c e i v e d Dr. S n i d e r ' s r e p o r t a u t h o r i z i n g t i m e l o s s t h r o u g h 
December 20, 1985. We a g r e e w i t h t h a t f i n d i n g . 

The e m p l o y e r d i d n o t i s s u e a d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m and a s s o c i a t e d t e m p o r a r y d i s a b i l i t y b e n e f i t s u n t i l 
F e b r u a r y 4, 1986. M o r e o v e r , i t d i d n o t commence payment o f i n t e r i m 
c o m p e n s a t i o n p e n d i n g i s s u a n c e o f i t s d e n i a l . 

The R e f e r e e o f f e r e d no e x p l a n a t i o n f o r h i s d e c i s i o n n o t t o 
award a p e n a l t y under t h e s e c i r c u m s t a n c e s . We c o n c l u d e t h a t t h e 
e m p l o y e r a c t e d u n r e a s o n a b l y i n f a i l i n g t o commence payment o f i n t e r i m 
c o m p e n s a t i o n and p r o c e s s t h e a g g r a v a t i o n c l a i m i n a t i m e l y manner. 
We f u r t h e r c o n c l u d e t h a t t h e e m p l o y e r ' s a c t i o n s i n t h i s r e g a r d 
w a r r a n t t h e maximum p e n a l t y . A c c o r d i n g l y , we a s s e s s a 25 p e r c e n t 
p e n a l t y a g a i n s t t h e t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s o t h e r w i s e due 
under t h e R e f e r e e ' s o r d e r , and award an a s s o c i a t e d a t t o r n e y f e e . 

P e n a l t y and A t t o r n e y Fee f o r F a i l u r e t o T i m e l y P r o c e s s M e d i c a l 
S e r v i c e s C l a i m s 

On r e v i e w , c l a i m a n t a l s o c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
r e j e c t i n g h er r e q u e s t f o r a p e n a l t y and a t t o r n e y f e e r e g a r d i n g t h e 
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e m p l o y e r ' s f a i l u r e t o t i m e l y deny o r pay m e d i c a l s e r v i c e s c l a i m s i n 
t h e amount o f $616.64. We a g r e e . 

The R e f e r e e d e n i e d t h e r e q u e s t e d p e n a l t y on t h e g r o u n d t h a t 
t h e e m p l o y e r ' s F e b r u a r y 1986 d e n i a l a l s o d e n i e d c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m s . However, t h e d e n i a l was o n l y f o r c l a i m a n t ' s 
a g g r a v a t i o n c l a i m and r e l a t e d t e m p o r a r y d i s a b i l i t y . I t d i d n o t deny 
o n g o i n g m e d i c a l s e r v i c e s r e l a t e d t o her l e f t w r i s t c o n d i t i o n . 
M o r e o v e r , t h e e m p l o y e r ' s a t t o r n e y a c k n o w l e d g e d a t h e a r i n g t h a t t h e s e 
m e d i c a l s e r v i c e s c l a i m s were n o t p a i d and t h a t a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e were w a r r a n t e d . 

T h e r e f o r e , we c o n c l u d e t h a t t h e e m p l o y e r a c t e d u n r e a s o n a b l y 
i n f a i l i n g t o t i m e l y p r o c e s s c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m s . We 
f u r t h e r c o n c l u d e t h a t t h e e m p l o y e r ' s f a i l u r e i n t h i s r e g a r d w a r r a n t s 
t h e maximum p e n a l t y . A c c o r d i n g l y , we a s s e s s a 25 p e r c e n t p e n a l t y 
a g a i n s t t h e o u t s t a n d i n g m e d i c a l s e r v i c e s c l a i m s , and award an 
a s s o c i a t e d a t t o r n e y f e e . 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

We a d o p t t h e R e f e r e e ' s o p i n i o n on t h i s i s s u e . C l a i m a n t has 
n o t shown t h a t she i s c u r r e n t l y more d i s a b l e d t h a n she was a t t h e 
t i m e her c l a i m was i n i t i a l l y c l o s e d i n J a n u a r y 1985. See S t e p p v. 
SAIF, 304 Or 375 (1987 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 5, 1987, i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The s e l f - i n s u r e d e m p l o y e r i s d i r e c t e d t o 
pay c l a i m a n t a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s due under t h e R e f e r e e ' s o r d e r . The e m p l o y e r i s 
a l s o d i r e c t e d t o pay an a d d i t i o n a l p e n a l t y e q u a l t o 25 p e r c e n t o f t h e 
$616.64 i n o v e r d u e m e d i c a l s e r v i c e s c l a i m s . For s e r v i c e s a t h e a r i n g 
and on r e v i e w c o n c e r n i n g t h e p e n a l t y i s s u e s , c l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e a t t o r n e y f e e o f $450, t o be p a i d by t h e 
s e l f - i n s u r e d e m p l o y e r . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

ARLENE T. FULKERSON, Claimant Own Motion 88-0377M 
SAIF Corp, Insurance Carrier January 11, 1989 

Own Motion Order 
C l a i m a n t has r e q u e s t e d t h a t t h e B o a r d e x e r c i s e i t s Own 

M o t i o n a u t h o r i t y p u r s u a n t t o ORS 656.278 and "remand [ h e r ] c a se 
87-04271 t o t h e H e a r i n g s D i v i s i o n so t h a t [ s h e ] may have a f a i r 
h e a r i n g . " We l a c k j u r i s d i c t i o n t o g r a n t t h e r e q u e s t . 

FINDINGS OF FACT 

I n March 1987, c l a i m a n t , t h r o u g h h er t h e n c o u n s e l , 
r e q u e s t e d a h e a r i n g c o n t e s t i n g t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
her i n j u r y c l a i m . On June 29, 1987, t h e H e a r i n g s D i v i s i o n m a i l e d 
a n o t i c e t o t h e p a r t i e s , s c h e d u l i n g c l a i m a n t ' s h e a r i n g f o r 
September 23, 1987. C l a i m a n t ' s copy o f t h e n o t i c e was m a i l e d t o 
her i n c a r e o f her a t t o r n e y . On June 30, 1987, c l a i m a n t ' s 
a t t o r n e y w i t h d r e w as her l e g a l r e p r e s e n t a t i v e . 

On September 23, 1987, a h e a r i n g c o nvened as p r e v i o u s l y 
s c h e d u l e d . N e i t h e r c l a i m a n t n or any i n d i v i d u a l r e p r e s e n t i n g h e r 
i n t e r e s t s was i n a t t e n d a n c e . The R e f e r e e n o t e d t h a t u n s u c c e s s f u l 
a t t e m p t s had been made t o c o n t a c t c l a i m a n t a t h e r "message 
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t e l e p h o n e number." C o n c l u d i n g t h a t t h e r e was a p o s s i b i l i t y t h a t 
c l a i m a n t had neve r r e c e i v e d w r i t t e n n o t i c e o f t h e h e a r i n g , t h e 
R e f e r e e d e n i e d SAIF's m o t i o n f o r d i s m i s s a l . 

On September 30, 1987, t h e R e f e r e e i s s u e d an o r d e r 
d i r e c t i n g c l a i m a n t t o show "good cause" f o r h er f a i l u r e t o appea r 
a t t h e h e a r i n g . A copy o f t h i s o r d e r was m a i l e d t o c l a i m a n t a t 
her most r e c e n t a d d r e s s by r e g u l a r m a i l . No r e s p o n s e was 
f o r t h c o m i n g . 

On J a n u a r y 15, 1988, t h e R e f e r e e i s s u e d a second o r d e r 
t o show c a u s e . A copy o f t h i s o r d e r was m a i l e d t o c l a i m a n t a t h e r 
most r e c e n t a d d r e s s by c e r t i f i e d m a i l . T h i s n o t i c e was r e t u r n e d 
t o t h e H e a r i n g s D i v i s i o n as " u n c l a i m e d . " 

On F e b r u a r y 17, 1988, SAIF a g a i n moved f o r d i s m i s s a l . 
On March 7, 1988, f i n d i n g t h a t more t h a n 30 days had e l a p s e d s i n c e 
h i s o r d e r t o show c a u s e , t h e R e f e r e e d i s m i s s e d c l a i m a n t ' s h e a r i n g 
r e q u e s t w i t h p r e j u d i c e . The d i s m i s s a l o r d e r a d v i s e d t h e p a r t i e s 
t h a t i f t h e y o b j e c t e d t o t h e o r d e r , t h e y c o u l d r e q u e s t B o a r d 
r e v i e w w i t h i n 30 d a y s . 

On March 14, 1988, c l a i m a n t r e s p o n d e d t o t h e R e f e r e e ' s 
March 7, 1988 d i s m i s s a l o r d e r . She s t a t e d t h a t she had been " i n 
and o u t " o f t h e Dammasch S t a t e H o s p i t a l f o r t r e a t m e n t f o r m a n i c 
d e p r e s s i o n . S u b m i t t i n g t h a t she had been u n a b l e t o e i t h e r a p p e a r 
a t t h e h e a r i n g o r r e p l y t o t h e R e f e r e e ' s c o r r e s p o n d e n c e , c l a i m a n t 
r e q u e s t e d a new h e a r i n g . 

C l a i m a n t ' s r e s p o n s e was r e c e i v e d by t h e H e a r i n g s 
D i v i s i o n on March 15, 1988. However, i t was n o t b r o u g h t t o t h e 
R e f e r e e ' s a t t e n t i o n u n t i l A p r i l 18, 1988, more t h a n 30 days a f t e r 
h i s March 7, 1988 d i s m i s s a l o r d e r . The March 7, 1988 o r d e r has 
n o t been a p p e a l e d , s t a y e d , w i t h d r a w n , o r r e p u b l i s h e d . 

On June 10, 1988, c l a i m a n t r e q u e s t e d t h a t t h e B o a r d 
e x e r c i s e i t s Own M o t i o n j u r i s d i c t i o n and remand her case t o t h e 
H e a r i n g s D i v i s i o n . She r e i t e r a t e d her r e q u e s t f o r a new h e a r i n g . 

CONCLUSIONS OF LAW 

The B o a r d may, upon i t s own m o t i o n , f r o m t i m e t o t i m e 
m o d i f y , change or t e r m i n a t e f o r m e r f i n d i n g s , o r d e r s o r awards i f 
i n i t s o p i n i o n such a c t i o n i s j u s t i f i e d . ORS 6 5 6 . 2 7 8 ( 1 ) . T h i s 
a u t h o r i t y i s l i m i t e d t o t h o s e cases i n w h i c h t h e r e i s a w o r s e n i n g 
o f a compe n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r 
o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n o r 
t h e r e i s need f o r m e d i c a l s e r v i c e s on a p r e - 1 9 6 6 c l a i m . ORS 
6 5 6 . 2 7 8 ( 1 ) . The Board i s n o t a u t h o r i z e d t o m o d i f y , change o r 
t e r m i n a t e f o r m e r f i n d i n g s or o r d e r s t h a t a c l a i m a n t i n c u r r e d no 
i n j u r y or i n c u r r e d a noncompensable i n j u r y . ORS 656 . 2 7 8 ( 5 ) ( a ) . 

Her e , c l a i m a n t ' s p e t i t i o n does n o t c o n c e r n a w o r s e n i n g 
o f a compe n s a b l e i n j u r y r e q u i r i n g e i t h e r s u r g e r y o r 
h o s p i t a l i z a t i o n o r a c l a i m f o r m e d i c a l s e r v i c e s on a p r e - 1 9 6 6 
c l a i m . M o r e o v e r , inasmuch as SAIF's d e n i a l has n o t been s e t 
a s i d e , c l a i m a n t ' s i n j u r y c l a i m has n o t been f o u n d c o m p e n s a b l e . 
Under t h e s e c i r c u m s t a n c e s , we l a c k a u t h o r i t y t o g r a n t c l a i m a n t ' s 
r e q u e s t f o r Own M o t i o n r e l i e f . See ORS 6 5 6 . 2 7 8 ( 1 ) , ( 5 ) . 

I T IS SO ORDERED. 
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Reviewed by B o a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r t h a t : 
( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f h i s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome; and ( 2 ) r e j e c t e d 
h i s r e q u e s t f o r p e n a l t i e s and a t t o r n e y f e e s f o r t h e e m p l o y e r ' s 
a l l e g e d l y u n r e a s o n a b l e d e l a y i n d e n y i n g t h e c l a i m . We r e v e r s e . 

ISSUES 

1. The c o m p e n s a b i l i t y o f c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome. • 

2. P e n a l t i e s and a t t o r n e y f e e s f o r l a t e d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t , 49 y e a r s o l d a t t h e t i m e o f t h e h e a r i n g , w o r k e d 
as a c r a n e o p e r a t o r f o r t h e e m p l o y e r f r o m a p p r o x i m a t e l y 1 9 7 5 t o June 
1 9 8 6 . From a b o u t 1 9 7 5 t o 1 9 8 0 , c l a i m a n t o p e r a t e d a c r a n e w i t h t h r e e 
l e v e r s w h i c h moved f o r w a r d and b a c k w a r d . From a b o u t 1 9 8 0 t o March 
1 9 8 6 , c l a i m a n t o p e r a t e d a c r a n e w i t h two l e v e r s w h i c h moved f o r w a r d , 
b a c k w a r d and f r o m s i d e t o s i d e . The f i n a l t h r e e months o f h i s 
e m p l o y m e n t , he o p e r a t e d a c r a n e whose c o n t r o l s were n o t d e s c r i b e d i n 
t h e r e c o r d . 

W i t h r e s p e c t t o t h e second c r a n e , b o t h o f t h e c o n t r o l 
l e v e r s had a r o u n d e d h a n d l e a b o u t t h e s i z e o f a b i l l i a r d b a l l . T h e r e 
a l s o were f o u r b u t t o n s on t h e f r o n t l o w e r p o r t i o n o f b o t h ' h a n d l e s . 
C l a i m a n t o p e r a t e d t h e c r a n e by m o v i n g t h e h a n d l e s and d e p r e s s i n g t h e 
b u t t o n s . He had t o manuver t h e r i g h t h a n d l e s i g n i f i c a n t l y more o f t e n 
t h a n t h e l e f t . 

I n a p p r o x i m a t e l y 1 9 8 3 , c l a i m a n t began t o n o t i c e numbness i n 
h i s r i g h t w r i s t and hand. D u r i n g t h e f o l l o w i n g two y e a r s , symptoms 
a l s o a p p e a r e d i n h i s l e f t hand and b o t h hands g r a d u a l l y w o r s e n e d . I n 
J a n u a r y 1 9 8 6 , Dr. B e r n s t e i n , a n e u r o l o g i s t , p e r f o r m e d n e r v e 
c o n d u c t i o n s t u d i e s and d i a g n o s e d b i l a t e r a l c a r p a l t u n n e l syndrome, 
worse on t h e r i g h t . 

We a c c e p t Dr. B e r n s t e i n ' s d i a g n o s i s . C a r p a l t u n n e l 
syndrome i s a symptom complex i n v o l v i n g t h e w r i s t and hand and i s 
c a u s e d by c o m p r e s s i o n o f t h e median n e r v e w i t h i n t h e c a r p a l t u n n e l . 
T h i s c o m p r e s s i o n r e s u l t s f r o m changes i n t h e t i s s u e s w i t h i n t h e 
c a r p a l t u n n e l a s s o c i a t e d w i t h a c u t e t r a u m a ( T r . 1 6 5 ) , s y s t e m i c or 
m e t a b o l i c d i s o r d e r s or c o n d i t i o n s ( s e e T r . 1 6 5 ) , t h e a g i n g p r o c e s s 
( T r . 1 6 9 - 7 0 ) , r e p e t i t i v e hand or w r i s t m o t i o n s (Ex. 13A-1; T r . 
1 7 5 - 7 6 ) , and o t h e r unknown c a u s e s . (See Ex. 13A-2; T r . 182, 2 0 4 ) . 
The s e v e r i t y o f a c a r p a l t u n n e l syndrome caused by r e p e t i t i v e hand or 
w r i s t m o t i o n s i s n o r m a l l y p r o p o r t i o n a l t o t h e i n t e n s i t y o f hand o r 
w r i s t use. ( T r . 164, 1 8 8 ) . B i l a t e r a l c a r p a l t u n n e l syndromes c a u s e d 
by s y s t e m i c o r m e t a b o l i c d i s o r d e r s or c o n d i t i o n s or t h e a g i n g p r o c e s s 
a r e n o r m a l l y s i m i l a r i n s e v e r i t y on b o t h s i d e s . ( T r . 1 6 3 ) . 

Dr. Adams, an o r t h o p e d i c s u r g e o n , p e r f o r m e d a s u r g i c a l 
r e l e a s e o f c l a i m a n t ' s r i g h t c a r p a l t u n n e l on June 2, 1 9 8 6 . D u r i n g 
t h e s u r g e r y , Dr. Adams o b s e r v e d t h a t t h e s y n o v i u m o f t h e f l e x o r 
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t e n d o n s o f t h e f i n g e r s was t h i c k e n e d and a l s o p e r f o r m e d a p a r t i a l 
s y n o v e c t o m y . Synovium i s a membrane w h i c h l i n e s t h e t e n d o n s , 
l u b r i c a t i n g and p r o t e c t i n g them. ( T r . 1 7 5 ) . The f l e x o r t e n d o n s o f 
t h e f i n g e r s and t h e a s s o c i a t e d s y n o v i a l membranes pass t h r o u g h t h e 
c a r p a l t u n n e l . ( T r . 1 7 7 - 7 8 ) . 

The w r i s t , hand and f i n g e r m o t i o n s a s s o c i a t e d w i t h 
c l a i m a n t ' s employment as a c r a n e o p e r a t o r c o n t r i b u t e d more t o t h e 
t h i c k e n i n g o f t h e s y n o v i u m o f t h e f l e x o r t e n d o n s o f h i s f i n g e r s t h a n 
a l l o t h e r p o t e n t i a l c a u s e s . (Ex 13A-1 & 3 ) . T h i s t h i c k e n i n g , i n 
t u r n , caused t h e c o m p r e s s i o n o f t h e median n e r v e s w i t h i n c l a i m a n t ' s 
c a r p a l t u n n e l s and r e s u l t e d i n c a r p a l t u n n e l syndrome. ( E x . 1 3 A - 3 ) . 

C l a i m a n t f i l e d h i s w o r k e r s ' c o m p e n s a t i o n c l a i m on 
J a n u a r y 6, 1 9 8 6 . The e m p l o y e r i s s u e d i t s d e n i a l o f c o m p e n s a b i l i t y 64 
days l a t e r on March 1 1 , 1 9 8 6 . C l a i m a n t m i s s e d no t i m e f r o m work due 
t o h i s c o n d i t i o n u n t i l June 2, 1 9 8 6 , when he u n d e r w e n t s u r g e r y . 

OPINION AND CONCLUSIONS 

C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , c l a i m a n t 
has t h e b u r d e n o f p r o v i n g t h a t h i s work a c t i v i t y f o r t h e e m p l o y e r was 
t h e m a j o r c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r a w o r s e n i n g o f 
h i s d i s e a s e . See f o r m e r ORS 656 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 
295 Or 298, 3 1 0 ( 1 9 8 3 ) ; B l a k e l y v. SAIF, 89 Or App 653. 656 ( 1 9 8 8 ) . 
" Major c o n t r i b u t i n g c a u s e " means a c o n d i t i o n o r e x p o s u r e c o m b i n a t i o n 
o f c o n d i t i o n s o r e x p o s u r e s w h i c h c o n t r i b u t e s more t o t h e o n s e t o r 
w o r s e n i n g t h a n a l l o t h e r c o n d i t i o n s or e x p o s u r e s c o m b i n e d . See 
McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; D e t h l e f s v. H y s t e r Co., 
s u p r a , 295 Or a t 3 0 9 - 1 0 ; C l a r k v. Erdman Meat P a c k i n g , 88 Or App 1 , 5 
( 1 9 8 7 ) . " W o r s e n i n g " i n t h e o c c u p a t i o n a l d i s e a s e c o n t e x t means 
p a t h o l o g i c a l e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n . See Wh e e l e r 
v. B o i s e Cascade C o r p . , 298 Or 452, 457 ( 1 9 8 5 ) ; W e l l e r v . U n i o n 
C a r b i d e C o r p . , 288 Or 27, 3 1 - 3 5 ( 1 9 7 9 ) . 

The r e c o r d c o n t a i n s f o u r o p i n i o n s • r e g a r d i n g t h e cause o f 
c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l s y ndromes. Dr. Poage, c l a i m a n t ' s 
f a m i l y d o c t o r , o p i n e d t h a t t h e c o n d i t i o n was work r e l a t e d by means o f 
a check mark on a f o r m . (Ex. 3 ) . Dr. Adams, t h e t r e a t i n g 
o r t h o p e d i s t , n o t e d t h a t c l a i m a n t had l a r g e hands and i n d i c a t e d t h a t 
t h i s made him s u s c e p t i b l e t o c a r p a l t u n n e l syndrome. ( E x . 1 4 ) . He 
a l s o o p i n e d , h o wever, t h a t c l a i m a n t ' s work a c t i v i t y had " p r e c i p i t a t e d 
h i s symptoms." (Ex. 1 4 ) . Dr. B e r n s t e i n , t h e c o n s u l t i n g n e u r o l o g i s t , 
o p i n e d t h a t t h e w r i s t , hand and f i n g e r m o t i o n s a s s o c i a t e d w i t h 
c l a i m a n t ' s work as a c r a n e o p e r a t o r had g e n e r a t e d f r i c t i o n b e t w e e n 
t h e f l e x o r t e n d o n s o f c l a i m a n t ' s f i n g e r s and h i s c a r p a l l i g a m e n t s , 
r e s u l t i n g i n t h e s y n o v i a l t h i c k e n i n g o b s e r v e d by Dr. Adams. The 
s y n o v i a l t h i c k e n i n g , i n t u r n , had compressed c l a i m a n t ' s m edian 
n e r v e s , r e s u l t i n g i n t h e c a r p a l t u n n e l syndromes. (Ex. 13A-1 & 3 ) . 
Dr. N a t h a n , a c o n s u l t i n g hand s p e c i a l i s t , o p i n e d t h a t t h e c o m p r e s s i o n 
o f c l a i m a n t ' s median n e r v e s was r e l a t e d t o t h e a g i n g p r o c e s s and t h u s 
was i d e o p a t h i c . ( T r . 1 6 9 - 7 0 ) . He t h o u g h t t h a t c l a i m a n t ' s .work 
a c t i v i t y had a f f e c t e d t h e symptoms o f h i s c o n d i t i o n , b u t ncjt t h e 
u n d e r l y i n g c o n d i t i o n i t s e l f . ( T r . 1 7 0 - 7 1 ) . 1 

I n m a k i n g our f i n d i n g s o f f a c t , we a c c e p t e d t h e o p i n i o n o f 
Dr. B e r n s t e i n . H i s o p i n i o n was based upon a c o m p l e t e and a c c u r a t e 
h i s t o r y and p r o v i d e d an e x p l a n a t i o n f o r t h e p r e s e n c e o f t h e s y n o v i a l 
t h i c k e n i n g o b s e r v e d by Dr. Adams and f o r t h e d i f f e r e n t d e g r e e s o f 
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median n e r v e c o m p r e s s i o n i n c l a i m a n t ' s w r i s t s . The o t h e r o p i n i o n s 
were i n a d e q u a t e f o r a v a r i e t y o f r e a s o n s . 

The o p i n i o n o f Dr. Poage was a b a r e , u n e x p l a i n e d c o n c l u s i o n 
and t h u s was o f l i t t l e p r o b a t i v e v a l u e . See Loe h r v. L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p . , 80 Or App 264, 267-68 ( 1 9 8 6 ) ; K e n n e t h C. 
Snow, 39 Van N a t t a 743 ( 1 9 8 7 ) . Dr. Adams' o p i n i o n r e g a r d i n g t h e s i z e 
o f c l a i m a n t ' s hands and t h e p r e c i p i t a t i o n o f symptoms by h i s work 
a c t i v i t y was so vague t h a t i n t h e absence o f c l a r i f i c a t i o n we were 
u n a b l e t o d e t e r m i n e w h e t h e r i t s u p p o r t e d or d e t r a c t e d f r o m c l a i m a n t ' s 
c a s e . Dr. Nathan's o p i n i o n , a l t h o u g h e x p l a i n e d a t some l e n g t h , was 
n o t w e l l r e a s o n e d . 

Dr. Nathan p r o v i d e d no e x p l a n a t i o n f o r t h e s y n o v i a l 
t h i c k e n i n g o b s e r v e d by Dr. Adams d u r i n g s u r g e r y ; i n s t e a d , he 
a t t e m p t e d t o deny i t s e x i s t e n c e . T h i s d e n i a l was based on h i s 
r e a d i n g o f a p a t h o l o g y r e p o r t r e g a r d i n g t h e s y n o v i a l t i s s u e , ( T r . 
1 8 3 - 8 5 ) , t h e f a c t t h a t he had n o t n o t i c e d any s y n o v i a l s w e l l i n g 
d u r i n g h i s e x a m i n a t i o n o f c l a i m a n t , ( T r . 1 9 8 ) , and s p e c i a l n e r v e 
c o n d u c t i o n s t u d i e s he had o r d e r e d w h i c h showed f o c a l r a t h e r t h a n 
g e n e r a l i z e d c o m p r e s s i o n o f t h e median n e r v e s . ( T r . 1 7 8 - 7 9 ) . 

The p a t h o l o g y r e p o r t c i t e d by Dr. Nat h a n was v e r y b r i e f , 
s t a t i n g s i m p l y "a p i e c e o f g r a y - t a n f i x e d s o f t t i s s u e c o n s i s t e n t w i t h 
s y n o v i a l o r i g i n . " (Ex. 1 1 ) . Dr. Nathan i n d i c a t e d t h a t i n f l a m e d 
s y n o v i a l t i s s u e i s u s u a l l y more brown i n a p p e a r a n c e . ( T r . 1 8 4 - 8 5 ) . 
He r e a d i l y a c k n o w l e d g e d , however, t h a t such i s n o t a l w a y s t h e c a s e . 
( T r . 1 8 5 ) . R e g a r d i n g Dr. Nathan's f a i l u r e t o n o t i c e s y n o v i a l 
s w e l l i n g , he a c k n o w l e d g e d t h a t such s w e l l i n g may v a r y w i t h t i m e and 
a c t i v i t y and t h u s may n o t a l w a y s be n o t i c e a b l e . (See T r . 1 9 7 ) . 
R e g a r d i n g f o c a l r a t h e r t h a n g e n e r a l i z e d c o m p r e s s i o n o f c l a i m a n t ' s 
median n e r v e s , Dr. Nathan ' s t e s t i m o n y s u g g e s t e d t h a t t h e l o c u s o f 
median n e r v e c o m p r e s s i o n due t o . s y n o v i a l s w e l l i n g can v a r y d e p e n d i n g 
on t h e e x t e n t o f t h e s w e l l i n g . (See T r . 1 7 8 - 7 9 ) . The l o c a t i o n and 
e x t e n t o f t h e c o m p r e s s i o n , t h e r e f o r e , can v a r y w i t h t h e w a x i n g and 
wa n i n g o f s y n o v i a l s w e l l i n g . A f t e r r e v i e w i n g Dr. Nathan ' s r e a s o n i n g 
r e g a r d i n g t h e p r e s e n c e or absence o f s y n o v i a l s w e l l i n g , we f o u n d 
Dr. Adams' d i r e c t o b s e r v a t i o n s more c o n v i n c i n g t h a n Dr. N a t h a n ' s 
a t t e m p t s t o d i s c r e d i t them. 

A n o t h e r p r o b l e m w i t h Dr. Nathan ' s o p i n i o n was h i s f a i l u r e 
t o e x p l a i n c o n v i n c i n g l y why c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome 
was worse t h a n h i s l e f t . Under Dr. Nathan' s t h e o r y , c l a i m a n t ' s 
c a r p a l t u n n e l syndromes were r e l a t e d t o t h e n a t u r a l a g i n g p r o c e s s and 
s h o u l d have been o f a p p r o x i m a t e l y t h e same s e v e r i t y on b o t h s i d e s . 
C l a i m a n t ' s r i g h t syndrome, however, was s i g n i f i c a n t l y w o r se t h a n h i s 
l e f t . I n an a t t e m p t t o a d d r e s s t h i s p r o b l e m , Dr. Nat h a n s p e c u l a t e d 
t h a t c l a i m a n t had s u s t a i n e d an a c u t e t r a u m a t o h i s r i g h t w r i s t a t 
some p o i n t i n h i s l i f e w h i c h had made t h a t w r i s t more s u s c e p t i b l e t o 
t h e d e v e l o p m e n t o f c a r p a l t u n n e l syndrome. ( T r . 1 6 5 ) . C l a i m a n t 
d e n i e d any such t r a u m a , ( T r . 37, 7 9 - 8 0 ) , and t h e r e c o r d does n o t 
o t h e r w i s e s u p p o r t Dr. Nathan ' s s p e c u l a t i o n s . 

The p r o b l e m s d e s c r i b e d above caused us t o r e j e c t 
Dr. N a t h a n ' s o p i n i o n and t o a c c e p t t h a t o f Dr. B e r n s t e i n . 
Dr. B e r n s t e i n i n d i c a t e d t h a t c l a i m a n t ' s work a c t i v i t y was t h e p r i m a r y 
i f n o t s o l e cause o f t h e t i s s u e changes w i t h i n h i s c a r p a l t u n n e l s 
w h i c h r e s u l t e d i n t h e c o m p r e s s i o n o f h i s median n e r v e s . 
(Ex. 1 3 A - 3 ) . C l a i m a n t ' s work a c t i v i t y , t h e r e f o r e , c o n t r i b u t e d more 
t o t h e t i s s u e changes t h a n a l l o t h e r c auses c o m b i n e d and was t h e 
m a j o r c o n t r i b u t i n g cause o f h i s c o n d i t i o n . A c c o r d i n g l y , c l a i m a n t ' s 
c o n d i t i o n i s a compensable o c c u p a t i o n a l d i s e a s e . 
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P e n a l t i e s and A t t o r n e y Fees 

A c a r r i e r has 60 days f r o m t h e d a t e o f n o t i c e o r k n o w l e d g e 
o f a c l a i m w i t h i n w h i c h t o a c c e p t or deny t h e c l a i m . ORS 
6 5 6 . 2 6 2 ( 6 ) . A p e n a l t y o f up t o 25 p e r c e n t o f any "amounts t h e n due" 
may be a s s e s s e d a g a i n s t a c a r r i e r w h i c h " u n r e a s o n a b l y d e l a y s 
a c c e p t a n c e o r d e n i a l o f a c l a i m . " ORS 6 5 6 . 2 6 2 ( 1 0 ) . "Amounts t h e n 
due" i n c l u d e c o s t s o f m e d i c a l s e r v i c e s r e n d e r e d on a c o m p e n s a b l e 
c l a i m b e f o r e and d u r i n g t h e p e r i o d o f u n r e a s o n a b l e d e l a y . See 
Whitman v. I n d u s t r i a l I n d e m n i t y Co., 73 Or App 73, 77-78 (f9~8~5) . 

The e m p l o y e r i s s u e d i t s d e n i a l 64 days a f t e r r e c e i v i n g 
n o t i c e or k n o w l e g e o f t h e c l a i m and t h u s exceeded t h e s t a t u t o r y t i m e 
l i m i t by f o u r d a y s . I t o f f e r s no r e a s o n a b l e e x c u s e f o r t h i s d e l a y 
and none i s e v i d e n t f r o m t h e r e c o r d . The d e l a y , t h e r e f o r e , was 
u n r e a s o n a b l e and a p e n a l t y w i l l be a s s e s s e d on any "amounts t h e n 
due." C o n s i d e r i n g t h e c i r c u m s t a n c e s and l e n g t h o f t h e d e l a y , we 
c o n c l u d e t h a t a p e n a l t y o f 5 p e r c e n t i s a p p r o p r i a t e . See George J . 
K o v a r i k , 38 Van N a t t a 1381 ( 1 9 8 6 ) ; Z e l d a M. B a h l e r , 33~Van N a t t a 478, 
479 ( 1 9 8 1 ) , r e v ' d i n p a r t on o t h e r g r o u n d s , 60 Or App 90 ( 1 9 8 2 ) . 

C l a i m a n t was a b l e t o work u n t i l he u n d e r w e n t s u r g e r y i n 
June 1986. The e m p l o y e r i s s u e d i t s d e n i a l on March 1 1 , 1986. No 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n was due b e f o r e t h e e m p l o y e r ' s 
d e n i a l , see Bono v. SAIF, 298 Or 405, 408-10 ( 1 9 8 4 ) , and no p e n a l t y 
can be a s s e s s e d on t h a t b a s i s . However, m e d i c a l s e r v i c e s were 
r e n d e r e d on c l a i m a n t ' s c l a i m b e f o r e March 1 1 , 1986 and we a s s e s s t h e 
5 p e r c e n t p e n a l t y on t h o s e e x p e n s e s . C o n s i d e r i n g t h e s t a t e m e n t o f 
s e r v i c e s s u b m i t t e d by c l a i m a n t ' s a t t o r n e y and t h e f a c t o r s e n u m e r a t e d 
i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a l s o a s s e s s an a s s o c i a t e d a t t o r n e y f e e o f 
$200 . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an e m p l o y e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s a t t h e h e a r i n g l e v e l f o r p r e v a i l i n g a g a i n s t 
t h e e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e . See ORS 
6 5 6 . 3 8 6 ( 1 ) . Such a f e e i s an a s s e s s e d f e e w i t h i n t h e meaning of.OAR 
4 3 8 - 1 5 - 0 0 5 ( 2 ) . The B o a r d may n o t award an a s s e s s e d . f e e u n t i l i t has 
r e c e i v e d and c o n s i d e r e d a s t a t e m e n t o f s e r v i c e s f r o m t h e c l a i m a n t ' s 
a t t o r n e y . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . The s t a t e m e n t o f s e r v i c e s s u b m i t t e d by 
c l a i m a n t ' s a t t o r n e y i s f o r s e r v i c e s on B o a r d r e v i e w o n l y . No f e e f o r 
s e r v i c e s a t t h e h e a r i n g l e v e l , t h e r e f o r e , can be awarded a t t h i s 
t ime. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 4, 1987 i s r e v e r s e d . 
The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l d a t e d March 1 1 , 1986 i s s e t a s i d e 
and t h e c l a i m i s remanded t o t h e e m p l o y e r f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . C l a i m a n t ' s a t t o r n e y i s awarded $1,000 f o r s e r v i c e s on B o a r d 
r e v i e w on t h e c o m p e n s a b i l i t y i s s u e , t o be p a i d by t h e s e l f - i n s u r e d 
e m p l o y e r . The e m p l o y e r s h a l l pay c l a i m a n t a p e n a l t y o f 5 p e r c e n t o f 
t h e c o s t o f a l l m e d i c a l s e r v i c e s r e n d e r e d on t h e c l a i m p r i o r t o 
March 1 1 , 1986. I n c o n n e c t i o n w i t h t h e p e n a l t y i s s u e , t h e e m p l o y e r 
s h a l l pay c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e o f $200. A c l i e n t - p a i d 
f e e , n o t t o e x c e e d $215, i s a p p r o v e d . 
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WILLIAM HOOVER, C l a i m a n t 
R o b e r t E. M a r t i n , C l a i m a n t ' s A t t o r n e y 
James G r i f f i n , A s s i s t a n t A t t o r n e y G e n e r a l 

WCB TP-88034 
J a n u a r y 11, 1989 
T h i r d P a r t y D i s t r i b u t i o n O r d e r 

The SAIF C o r p o r a t i o n , as p a y i n g a g e n c y , has p e t i t i o n e d 
t h e Board t o r e s o l v e a d i s p u t e c o n c e r n i n g t h e j u s t and p r o p e r 
d i s t r i b u t i o n o f p r o c e e d s f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 
6 5 6 . 5 9 3 ( 3 ) . We c o n c l u d e t h a t t h e s e t t l e m e n t p r o c e e d s a r e s u b j e c t 
t o SAIF's t h i r d p a r t y l i e n and t h a t a d i s t r i b u t i o n i n a c c o r d a n c e 
w i t h ORS 6 5 6 . 5 9 3 ( 1 ) i s " j u s t and p r o p e r . " See ORS 6 5 6 . 5 9 3 ( 3 ) . 

FINDINGS OF FACT • • 

C l a i m a n t s u s t a i n e d a compensable i n j u r y . SAIF a c c e p t e d 
t h e c l a i m and has p r o v i d e d c o m p e n s a t i o n . To d a t e , SAIF has 
i n c u r r e d a c t u a l c l a i m c o s t s t o t a l l i n g $42,364.96. SAIF p r o j e c t s 
no f u t u r e c l a i m e x p e n d i t u r e s . 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e 
p o s s i b i l i t y o f b r i n g i n g s u i t a g a i n s t a t h i r d p a r t y . T h e r e a f t e r , 
an a c t i o n was i n i t i a t e d . C l a i m a n t and t h e t h i r d p a r t y a g r e e d t o 
s e t t l e c l a i m a n t ' s cause o f a c t i o n f o r $100,000. 

The s e t t l e m e n t was a p p r o v e d by SAIF, s u b j e c t t o t h e 
f o l l o w i n g c o n d i t i o n . C l a i m a n t and SAIF a g r e e d t h a t a p o r t i o n o f 
t h e s e t t l e m e n t p r o c e e d s s u f f i c i e n t t o s a t i s f y SAIF's c o n t e s t e d 
t h i r d p a r t y l i e n w o u l d be h e l d i n t r u s t p e n d i n g a r e s o l u t i o n o f 
t h i s d i s p u t e . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y i n t h e c o u r s e o f 
h i s employment. SAIF has p a i d b e n e f i t s t o c l a i m a n t as a r e s u l t o f 
h i s c o m p e n s a b l e i n j u r y . The p r o c e e d s o f c l a i m a n t ' s s e t t l e m e n t 
w i t h t h e t h i r d p a r t y a r e a t t r i b u t a b l e t o h i s cause o f a c t i o n 
s temming f r o m h i s compensable i n j u r y . F i n a l l y , a d i s t r i b u t i o n o f 
s e t t l e m e n t p r o c e e d s i n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) i s j u s t and 
p r o p e r . 

CONCLUSIONS OF LAW 

I f a w o r k e r o f a n o n c o m p l y i n g e m p l o y e r r e c e i v e s a 
com p e n s a b l e i n j u r y i n t h e c o u r s e o f employment, or i f a w o r k e r 
r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong o f a 
t h i r d p e r s o n n o t i n t h e same employ, t h e w o r k e r s h a l l e l e c t 
w h e t h e r t o r e c o v e r damages f r o m such e m p l o y e r o r t h i r d p e r s o n . 
ORS 656.578. The p r o c e e d s o f any damages r e c o v e r e d f r o m t h e 
e m p l o y e r or t h i r d p e r s o n by t h e w o r k e r s h a l l be s u b j e c t t o a l i e n 
o f t h e p a y i n g agency f o r i t s s h a r e o f t h e p r o c e e d s . ORS 
6 5 6 . 5 9 3 ( 1 ) . 

" P a y i n g agency" means t h e s e l f - i n s u r e d e m p l o y e r or 
i n s u r e r p a y i n g b e n e f i t s t o t h e w o r k e r o r b e n e f i c i a r i e s . ORS 
656.576. " I n s u r e r " means SAIF or an i n s u r e r a u t h o r i z e d u n d e r ORS 
C h a p t e r 731 t o t r a n s a c t w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e i n t h i s 
s t a t e . ORS 6 5 6 . 0 0 5 ( 1 4 ) . A c l a i m f o r c o m p e n s a t i o n made by a 
w o r k e r o f a n o n c o m p l y i n g e m p l o y e r s h a l l be p r o c e s s e d by SAIF i n 
t h e same manner as a c l a i m made by a w o r k e r employed by a 
c a r r i e r - i n s u r e d e m p l o y e r . ORS 6 5 6 . 0 5 4 ( 1 ) . 

H e r e , c l a i m a n t s u s t a i n e d a compensable i n j u r y . SAIF 
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a c c e p t e d t h e c l a i m and has p r o v i d e d c o m p e n s a t i o n . Inasmuch as 
SAIF has p a i d b e n e f i t s t o c l a i m a n t as a r e s u l t o f a c o m p e n s a b l e 
i n j u r y , we c o n c l u d e t h a t i t i s a p a y i n g agency. See ORS 656.576; 
6 5 6 . 0 0 5 ( 1 4 ) . 

F u r t h e r m o r e , upon c l a i m a n t ' s e l e c t i o n t o seek r e c o v e r y 
a g a i n s t t h e t h i r d p a r t y , t h e p r o v i s i o n s o f ORS 656.593 became 
a p p l i c a b l e . C o n s e q u e n t l y , p o r t i o n s o f t h e t h i r d p a r t y s e t t l e m e n t 
p r o c e e d s became s u b j e c t t o SAIF's l i e n , as p a y i n g a g e n c y , f o r i t s 
" j u s t and p r o p e r " s h a r e . See ORS 6 5 6 . 5 9 3 ( 3 ) . 

H a v i n g c o n c l u d e d t h a t SAIF i s e n t i t l e d t o a s h a r e o f t h e 
s e t t l e m e n t p r o c e e d s , we now d e t e r m i n e what i s a " j u s t and p r o p e r " 
d i s t r i b u t i o n . 

I f t h e w o r k e r or b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o 
a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and 
p r o p e r , " p r o v i d e d t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o w h i c h 
he i s e n t i t l e d under ORS 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; 
E s t a t e o f T r o y Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . 
Any c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " 
s h a l l be r e s o l v e d by t h e B o a r d . ORS 6 5 6 . 5 9 3 ( 3 ) . 

S i n c e i t i s t h e Board's p o l i c y t o a v o i d m a k i n g 
" e q u i t a b l e d i s t r i b u t i o n s on an ad hoc b a s i s , " we u s u a l l y r e f r a i n 
f r o m r e s o l v i n g d i s t r i b u t i o n c o n f l i c t s i n a manner t h a t w o u l d 
d e p a r t f r o m t h e s t a t u t o r y f o r m u l a . M a r v i n T h o r n t o n , 34 Van N a t t a 
999, 1002 ( 1 9 8 2 ) . Thus, t h e s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f 
a t h i r d p a r t y r e c o v e r y o b t a i n e d by j u d g m e n t , ORS 6 5 6 . 5 9 3 ( 1 ) , i s 
g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y 
o b t a i n e d by s e t t l e m e n t . R o b e r t L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . ORS 6 5 6 . 5 9 3 ( 1 ) p r o v i d e s i n e x a c t d e t a i l how, and i n what 
o r d e r , t h e p r o c e e d s o f any damages s h a l l be d i s t r i b u t e d . 

P u r s u a n t t o ORS 656 . 5 9 3 ( 1 ) ( a ) , c o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, t h e w o r k e r s h a l l 
r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t h e 
b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s c o m p e n s a t e d f o r 
i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l , 
s u r g i c a l or h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s 
r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and 
o t h e r c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e 
w o r k e r . ORS 656 . 593 ( 1 ) ( d ) . 

H e r e , t h e p a r t i e s do n o t s p e c i f y what p o r t i o n s o f t h e 
p r o c e e d s have a l r e a d y been d i s t r i b u t e d f o r c l a i m a n t ' s a t t o r n e y ' s 
f e e , l i t i g a t i o n c o s t s , and h i s s t a t u t o r y 1/3 s h a r e . See ORS 
6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , & ( 3 ) . Y e t , SAIF s u g g e s t s t h a t t h e b a l a n c e o f 
p r o c e e d s f r o m t h e t h i r d p a r t y s e t t l e m e n t r e m a i n i n g a f t e r t h e 
a f o r e m e n t i o n e d d e d u c t i o n s i s s u f f i c i e n t t o s a t i s f y i t s l i e n . 
M o r e o v e r , c l a i m a n t has n o t r e s p o n d e d t o SAIF's a s s e r t i o n s 
c o n c e r n i n g e i t h e r i t s e n t i t l e m e n t t o , or t h e amount o f , i t s t h i r d 
p a r t y l i e n . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t SAIF has 
e s t a b l i s h e d t h a t i t has i n c u r r e d a c t u a l c l a i m c o s t s o f 
$42,364.96. We f u r t h e r f i n d no j u s t i f i c a t i o n f o r d e p a r t i n g f r o m 
t h e g e n e r a l s t a t u t o r y f o r m u l a c o n c e r n i n g t h e d i s t r i b u t i o n o f 
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p r o c e e d s f r o m a t h i r d p a r t y r e c o v e r y . C o n s e q u e n t l y , we c o n c l u d e 
t h a t a d i s t r i b u t i o n o f $42,364.96 f r o m t h e r e m a i n i n g b a l a n c e o f 
p r o c e e d s f r o m t h e t h i r d p a r t y s e t t l e m e n t t o SAIF i s " j u s t and 
p r o p e r . " See ORS 6 5 6 . 5 9 3 ( 3 ) ; R o b e r t L. C a v i l , s u p r a . 

A c c o r d i n g l y , we h o l d t h a t SAIF i s a p a y i n g agency and, 
as s u c h , i s e n t i t l e d t o i t s s t a t u t o r y s h a r e o f t h e p r o c e e d s f r o m 
c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t . T h e r e f o r e , c l a i m a n t ' s a t t o r n e y 
i s d i r e c t e d t o d i s t r i b u t e t h e s e t t l e m e n t p r o c e e d s . i n a c c o r d a n c e 
w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . A f t e r t h e d i s t r i b u t i o n o f c l a i m a n t ' s 
a t t o r n e y ' s f e e and l i t i g a t i o n c o s t s , c l a i m a n t s h a l l r e c e i v e 1/3 o f 
t h e r e m a i n i n g b a l a n c e as h i s s t a t u t o r y s h a r e . See ORS 
6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) . T h e r e a f t e r , f r o m t h e r e m a i n i n g b a l a n c e o f 
p r o c e e d s , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e $42,364.96 
t o t h e SAIF C o r p o r a t i o n . See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g 
p o r t i o n o f t h e s e t t l e m e n t p r o c e e d s s h o u l d be d i s t r i b u t e d t o 
c l a i m a n t . See ORS 656.593 ( 1 ) ( d ) . 

I T I S SO ORDERED. 

JOYCE KING, Claimant WCB 88-04722 
Ar t Stevens (SAIF), Defense Attorney January 11, 1989 

Order of Dismissal 
The SAIF C o r p o r a t i o n has moved t h e Board f o r an o r d e r 

d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e g r o u n d t h a t her 
r e q u e s t w a s ' u n t i m e l y . The m o t i o n i s g r a n t e d . 

FINDINGS OF FACT 

The R e f e r e e ' s o r d e r i s s u e d O c t o b e r 7, 1988. On 
November 16, 1988, t h e Board r e c e i v e d c l a i m a n t ' s l e t t e r . The 
u n d a t e d l e t t e r , w h i c h e x p r e s s e d d i s s a t i s f a c t i o n w i t h t h e R e f e r e e ' s 
o r d e r , was f i l e d by c l a i m a n t ' s f o r m e r a t t o r n e y , who s t a t e d t h a t he 
had r e c e i v e d i t t h e p r e v i o u s day f r o m t h e SAIF C o r p o r a t i o n . 
SAIF's d a t e stamp i n d i c a t e s t h a t i t r e c e i v e d c l a i m a n t ' s l e t t e r on 
November 7, 1988. The e n v e l o p e c a r r y i n g t h e l e t t e r was p o s t m a r k e d 
November 3, 1988 and s p e c i f i e d t h a t i t was f o r t h e R e f e r e e ' s 
a t t e n t i o n . However, t h e e n v e l o p e was a d d r e s s e d t o SAIF's P o s t 
O f f i c e Box. 

SAIF r e c e i v e d n o t i c e o f c l a i m a n t ' s l e t t e r w i t h i n 30 days 
o f t h e R e f e r e e ' s o r d e r . C l a i m a n t ' s l e t t e r was n o t m a i l e d t o t h e 
Boa r d w i t h i n 30 days o f t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

H e r e , c l a i m a n t ' s l e t t e r was d i r e c t e d t o t h e a t t e n t i o n o f 
t h e R e f e r e e , e x p r e s s i n g h er d i s s a t i s f a c t i o n w i t h t h e R e f e r e e ' s 
o r d e r . Thus, t h e l e t t e r was a p p a r e n t l y i n t e n d e d t o be a r e q u e s t 

-63-



f o r r e c o n s i d e r a t i o n o f t h e R e f e r e e ' s o r d e r . However, a s s u m i n g f o r 
t h e sake o f a r g u m e n t t h a t t h e l e t t e r was i n t e n d e d as a r e q u e s t f o r 
B o a r d r e v i e w , i t was u n t i m e l y . 

The r e q u e s t was r e c e i v e d by SAIF, a p a r t y t o t h e 
p r o c e e d i n g , w i t h i n 30 days o f t h e R e f e r e e ' s o r d e r . Y e t , t h e 
r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r e q u e s t was m a i l e d t o , o r 
r e c e i v e d by, t h e Board w i t h i n t h e s t a t u t o r y 30-day p e r i o d . 
C o n s e q u e n t l y , we l a c k j u r i s d i c t i o n t o r e v i e w t h e o r d e r , w h i c h has 
become f i n a l by o p e r a t i o n , o f l a w . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; 
A r g o n a u t I n s u r a n c e v. K i n g , s u p r a ; R o b e r t G. E b b e r t , 40 Van N a t t a 
67 ( 1 9 8 8 ) . 

We a r e m i n d f u l t h a t c l a i m a n t has a p p a r e n t l y r e q u e s t e d 
r e v i e w w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r 
r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s n o t e x p e c t e d t o be f a m i l i a r 
w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e W o r k e r s ' 
C o m p e n s a t i o n Law. Y e t , we a r e n o t f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n v i e w o f A r g o n a u t I n s u r a n c e Co. v. 
K i n g , s u p r a . See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van N a t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. • 

JEURINE E. MARSHALL, Claimant WCB 87-18131 
Cosgrave & Kester, Claimant's Attorneys January 11, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Danner's o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f her c l a i m f o r 
m u l t i p l e i n j u r i e s s u s t a i n e d i n a moto r v e h i c l e a c c i d e n t . The 
i s s u e on r e v i e w i s w h e t h e r c l a i m a n t ' s i n j u r i e s a r o s e o u t o f t h e 
c o u r s e and scope o f her employment. We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t i s a media s p e c i a l i s t f o r t h e s e l f - i n s u r e d 
e m p l o y e r , a s c h o o l d i s t r i c t . I n a d d i t i o n t o her work as a media 
s p e c i a l i s t , she wo r k e d as an a d u l t a d v i s o r t o a g r o u p o f s t u d e n t s 
i n a s p e c i a l a d v i s o r y p r o g r a m . Her u s u a l work h o u r s a r e f r o m 7:30 
a.m. t o 3:30 p.m., a l t h o u g h she i s n o t r e q u i r e d t o s t a y a t s c h o o l 
a f t e r 2:45 p.m. On September 2 1 , 1987, c l a i m a n t d e c i d e d t h a t she 
w o u l d b r i n g some c u p c a k e s t o s c h o o l t h e n e x t m o r n i n g i n c o n n e c t i o n 
w i t h m e e t i n g some o f t h e g o a l s o f t h e a d v i s o r y p r o g r a m . She 
s o u g h t and r e c e i v e d a p p r o v a l o f her p l a n f r o m t h e c o u n s e l l o r i n 
c h a r g e o f t h e a d v i s o r y p r o g r a m . 

C l a i m a n t ' s s c h o o l i s l o c a t e d i n s o u t h e a s t P o r t l a n d . 
C l a i m a n t r e s i d e s i n west P o r t l a n d . Her u s u a l r o u t e t o and f r o m 
work c a u s e s her t o c r o s s t h e S e l l w o o d B r i d g e o v e r t h e W i l l a m e t t e 
R i v e r . C l a i m a n t i n t e n d e d t o p u r c h a s e t h e c u p c a k e s a t a m a r k e t on 
t h e west s i d e o f t h e S e l l w o o d B r i d g e i n her n e i g h b o r h o o d . She 
c h e c k e d o u t o f t h e s c h o o l a t a p p r o x i m a t e l y 3 p.m. on September 2 1 , 
1987. She had a p e r s o n a l a p p o i n t m e n t a t 4 p.m. on t h e west s i d e 
o f t h e W i l l a m e t t e R i v e r . She i n t e n d e d t o d r i v e t o t h e m a r k e t , 
p i c k up t h e c u p c a k e s , t h e n d r i v e t o her p e r s o n a l a p p o i n t m e n t , t h e n 
d r i v e home. W h i l e c r o s s i n g t h e S e l l w o o d B r i d g e on her way t o t h e 
m a r k e t she was i n v o l v e d i n a head-on mo t o r v e h i c l e a c c i d e n t and 
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r e c e i v e d s e r i o u s i n j u r i e s . L a t e r t h a t e v e n i n g , one o f c l a i m a n t ' s 
d a u g h t e r s , a t c l a i m a n t ' s r e q u e s t , c a l l e d a t e a c h e r f r i e n d o f 
c l a i m a n t ' s and asked t h e f r i e n d i f she w o u l d p i c k up a " t r e a t " and 
t a k e i t t o s c h o o l t h e n e x t m o r n i n g . The f r i e n d d i d so. N e i t h e r 
t h e c o u n s e l l o r i n c h a r g e o f t h e a d v i s o r y p r o g r a m nor t h e s c h o o l 
p r i n c i p a l w o u l d have o r d e r e d anyone t o o b t a i n a " t r e a t " i n l i e u o f 
t h e c u p c a k e s c l a i m a n t was u n a b l e t o p i c k up. 

CONCLUSIONS AND OPINION 

T h i s case i n v o l v e s t h e " d u a l p u r p o s e " e x c e p t i o n t o t h e 
"coming and g o i n g " d o c t r i n e . As a g e n e r a l r u l e , i n j u r i e s 
s u s t a i n e d by a w o r k e r w h i l e t r a v e l l i n g t o and f r o m t h e w o r k p l a c e 
a r e n o t c o n s i d e r e d t o a r i s e o u t o f and o c c u r i n t h e c o u r s e o f 
employment. P h i l p o t t v. SIAC, 234 Or 37 ( 1 9 6 3 ) . One o f t h e 
e x c e p t i o n s t o t h i s r u l e i s t h e s o - c a l l e d " d u a l p u r p o s e " 
e x c e p t i o n . T h i s e x c e p t i o n p r o v i d e s t h a t i f a t r i p t o or f r o m t h e 
w o r k p l a c e s e r v e s b o t h p e r s o n a l and b u s i n e s s p u r p o s e s , i t i s a 
p e r s o n a l t r i p f o r p u r p o s e s o f t h e w o r k e r s ' c o m p e n s a t i o n l a w , i f 
t h e t r i p w o u l d have been made i n t h e absence o f a b u s i n e s s p u r p o s e 
and w o u l d n o t have been made i n t h e absence o f t h e p e r s o n a l 
p u r p o s e n o t w i t h s t a n d i n g t h e b u s i n e s s p u r p o s e . On t h e o t h e r hand, 
t h e t r i p i s a b u s i n e s s t r i p i f i t w o u l d have been made 
n o t w i t h s t a n d i n g t h e p e r s o n a l p u r p o s e and t h e e m p l o y e r w o u l d have 
c a u s e d t h e t r i p t o be made by someone e l s e had i t n o t c o i n c i d e d 
w i t h t h e w o r k e r ' s p e r s o n a l t r i p . See 1 L a r s o n , W o r k e r s ' 
C o m p e n s a t i o n Law, sec. 18.12 ( 1 9 8 5 ) ; Brown v. SAIF, 43 Or App 447, 
452-53 ( 1 9 7 9 ) ; Gumbrecht v. SAIF, 21 Or App 389, 392-93 ( 1 9 7 5 ) . 

We c o n c l u d e t h a t t h e i n j u r y c a u s i n g e v e n t was t h e a c t o f 
c r o s s i n g t h e S e l l w o o d B r i d g e i n t o west P o r t l a n d . We a g r e e t h a t 
t h e two q u e s t i o n s posed by t h e e m p l o y e r ' s b r i e f a r e t h e key t o 
a p p l i c a t i o n o f t h e " d u a l p u r p o s e " e x c e p t i o n i n t h i s c a s e . The 
f i r s t q u e s t i o n i s w h e t h e r c l a i m a n t w o u l d have c r o s s e d t h e S e l l w o o d 
B r i d g e a t a p p r o x i m a t e l y 3 p.m. on September 2 1 , 1987 had she n o t 
p l a n n e d t o p i c k up t h e c u p c a k e s . The e v i d e n c e c l e a r l y e s t a b l i s h e s 
t h a t c l a i m a n t w o u l d have c r o s s e d t h e S e l l w o o d B r i d g e , e i t h e r t o go 
home or t o go t o her p e r s o n a l a p p o i n t m e n t , and t h a t she was a b l e 
t o do so any t i m e a f t e r 2:45 p.m. on September 2 1 , 1987. 

The second q u e s t i o n i s w h e t h e r t h e e m p l o y e r w o u l d have 
s e n t someone e l s e t o p i c k up cu p c a k e s had c l a i m a n t ' s t r i p n o t 
o c c u r r e d . We c o n c l u d e t h a t t h e answer t o t h i s q u e s t i o n i s , "No." 
We do n o t a t t a c h s i g n i f i c a n c e t o t h e f a c t t h a t c l a i m a n t was a b l e 
t o a r r a n g e f o r someone e l s e t o t a k e a " t r e a t " t o s c h o o l as a 
m a t t e r o f f r i e n d s h i p o r p r o f e s s i o n a l c o u r t e s y . The q u e s t i o n i s 
w h e t h e r t h e e m p l o y e r w o u l d have d i r e c t e d someone t o make a t r i p 
f o r t h a t p u r p o s e . The c o u n s e l l o r i n c h a r g e o f t h e a d v i s o r y 
p r o g r a m and t h e s c h o o l p r i n c i p a l b o t h t e s t i f i e d t h a t t h e y d i d n o t 
have t h a t a u t h o r i t y and w o u l d n o t have done so. 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s t r i p was 
p e r s o n a l under t h e a p p l i c a t i o n o f t h e d u a l p u r p o s e e x c e p t i o n t o 
t h e c o m i n g and g o i n g d o c t r i n e and t h a t her c l a i m i s n o t 
co m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 26, 1988 i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $1,050, i s a p p r o v e d . 
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Board Member C r i d e r , d i s s e n t i n g : 

I a g r e e t h a t t h i s case i n v o l v e s t h e " d u a l p u r p o s e " 
e x c e p t i o n t o t h e "coming and g o i n g " d o c t r i n e . However, I do n o t 
a g r e e w i t h t h e m a j o r i t y ' s f o r m u l a t i o n o f t h a t e x c e p t i o n . 
M o r e o v e r , I b e l i e v e t h a t a p p l i c a t i o n o f t h e e x c e p t i o n , p r o p e r l y 
f o r m u l a t e d , l e a d s t o t h e c o n c l u s i o n t h a t c l a i m a n t was w i t h i n t h e 
c o u r s e and scope o f her employment when i n j u r e d i n t h e m o t o r 
v e h i c l e a c c i d e n t . I , t h e r e f o r e , d i s s e n t . 

My d i s a g r e e m e n t w i t h t h e m a j o r i t y o p i n i o n c e n t e r s a r o u n d 
i t s s t a t e m e n t t h a t " [ t ] h e q u e s t i o n i s w h e t h e r t h e e m p l o y e r w o u l d 
have d i r e c t e d someone t o make t h e t r i p f o r t h a t p u r p o s e . " The 
m a j o r i t y ' s f o r m u l a t i o n o f t h e e x c e p t i o n i s f a r t o o r e s t r i c t i v e . 
As a p p l i e d h e r e , i t has t h e u n w a r r a n t e d e f f e c t o f p r e c l u d i n g 
r e c o v e r y s i m p l y because c l a i m a n t e x e r c i s e d d i s c r e t i o n i n t h e 
p e r f o r m a n c e o f her j o b d u t i e s . 

C l a i m a n t had a r e s p o n s i b l e j o b t h a t e n t a i l e d t h e 
e x e r c i s e o f c o n s i d e r a b l e d i s c r e t i o n . She c o n c l u d e d , i n t h e 
e x e r c i s e o f t h a t d i s c r e t i o n , t h a t her s t u d e n t a d v i s o r y g r o u p w o u l d 
b e n e f i t as a r e s u l t o f a s h a r i n g o f r e f r e s h m e n t s . A l t h o u g h n o t 
s t r i c t l y r e q u i r e d o f c l a i m a n t , h er e m p l o y e r a g r e e d t h a t t h e p l a n 
was an e x c e l l e n t one and a u t h o r i z e d e x e c u t i o n o f t h e p l a n . The 
f a c t t h a t c l a i m a n t exceeded t h e minimum r e q u i r e m e n t s o f h e r 
em p l o y m e n t , such t h a t t h e e m p l o y e r w o u l d n o t have d i r e c t e d someone 
t o p i c k up t h e r e f r e s h m e n t s , does n o t , and i n d e e d s h o u l d n o t , 
d i s q u a l i f y h er f r o m r e c e i v i n g b e n e f i t s . 

The r e l e v a n t q u e s t i o n i s n o t w h e t h e r t h e e m p l o y e r w o u l d 
have d i r e c t e d someone t o make t h e t r i p , b u t r a t h e r w h e t h e r t h e 
p u r p o s e o f t h e t r i p was such t h a t someone w o u l d have u n d e r t a k e n i t 
i f c l a i m a n t had n o t been a b l e t o h a n d l e i t i n c o m b i n a t i o n w i t h her 
homeward j o u r n e y . 1 L a r s o n , W o r k e r s ' C o m p e n s a t i o n Law, s e c . 18.21 
( 1 9 8 5 ) . S t a t e d o t h e r w i s e , t h e r e l e v a n t i n q u i r y i s w h e t h e r t h e 
b u s i n e s s p u r p o s e o f t h e t r i p was i m p o r t a n t enough t h a t c l a i m a n t , 
o r a n o t h e r e m p l o y e e , w o u l d have made t h e t r i p i n t h e absence o f . 
t h e p e r s o n a l m o t i v e . 

C l a i m a n t and her s u p e r v i s o r t e s t i f i e d i n t h i s r e g a r d 
t h a t , t h e use o f f o o d was an i m p o r t a n t t o o l i n f u r t h e r i n g m i d d l e 
s c h o o l g o a l s . F u r t h e r , t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t 
h e r s e l f w o u l d have made t h e t r i p even had i t n o t c o i n c i d e d w i t h 
her homeward j o u r n e y . C l a i m a n t had o r d e r e d t h e r e f r e s h m e n t s i n 
adv a n c e . I f she l a c k e d s u f f i c i e n t t i m e t o p i c k them up b e f o r e h er 
p e r s o n a l a p p o i n t m e n t , t h e n she w o u l d have made a s p e c i a l t r i p t o 
g e t them l a t e r . I t was s u f f i c i e n t l y i m p o r t a n t t h a t , as c l a i m a n t 
a w a i t e d s u r g e r y f o l l o w i n g t h e a c c i d e n t , she a r r a n g e d f o r a f e l l o w 
employee t o p i c k up t h e r e f r e s h m e n t s . 

The "coming and g o i n g " r u l e i s m e r e l y a s h o r t h a n d method 
of d e a l i n g w i t h a c a t e g o r y o f ca s e s i n v o l v i n g t h e " a r i s i n g o u t o f 
and i n t h e c o u r s e o f employment" s t a n d a r d e s t a b l i s h e d by f o r m e r 
ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) (now ORS 656 . 0 0 5 ( 7 ) (a ) ) . The u l t i m a t e i n q u i r y 
u nder t h e s t a t u t e r e m a i n s w h e t h e r " t h e r e l a t i o n s h i p b etween t h e 
i n j u r y and t h e employment [ i s ] s u f f i c i e n t t h a t t h e i n j u r y s h o u l d 
be c o m p e n s a b l e ***." Rogers v. SAIF, 289 Or 633, 642 ( 1 9 8 0 ) . The 
r e c o r d h e r e e s t a b l i s h e s such a r e l a t i o n s h i p . I w o u l d , t h e r e f o r e , 
s e t a s i d e t h e e m p l o y e r ' s d e n i a l . 
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JULIO R. OLIVEROS, Claimant WCB 85-08235 
Charles D. Maier, Claimant's Attorney January 11, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n s o f R e f e r e e M y e r s 1 

o r d e r t h a t : ( 1 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y award f o r a r i g h t s h o u l d e r c o n d i t i o n f r o m 5 p e r c e n t 
(16 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O r d e r , t o 15 p e r c e n t 
(48 d e g r e e s ) ; and ( 2 ) d e c l i n e d t o award c l a i m a n t ' s a t t o r n e y a f e e 
p a y a b l e o u t o f c o m p e n s a t i o n . The i n s u r e r c r o s s - r e q u e s t s r e v i e w , 
s e e k i n g a r e d u c t i o n o f t h e R e f e r e e ' s award o f per m a n e n t p a r t i a l 
d i s a b i l i t y . 

On r e v i e w , t h e i s s u e s a r e : 

( 1 ) E x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y ; and 

( 2 ) C l a i m a n t ' s a t t o r n e y ' s e n t i t l e m e n t t o a f e e p a y a b l e o u t 
o f c o m p e n s a t i o n f o r s e r v i c e s a t h e a r i n g . 

We a f f i r m t h e R e f e r e e ' s award o f permanent d i s a b i l i t y and 
r e v e r s e on t h e i s s u e o f a t t o r n e y f e e s . 

FINDINGS OF FACT AND ULTIMATE FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t and f i n d i n g s o f 
u l t i m a t e f a c t . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f U n s c h e d u l e d Permanent D i s a b i l i t y 

We a d o p t t h e R e f e r e e ' s o p i n i o n on t h i s i s s u e . 

A t t o r n e y Fee f o r S e r v i c e s a t H e a r i n g 

The R e f e r e e a l l o w e d t h e i n s u r e r t o o f f s e t i t s p r i o r 
o v e r p a y m e n t o f per m a n e n t p a r t i a l d i s a b i l i t y a g a i n s t t h e a d d i t i o n a l 10 
p e r c e n t p e r m a n e n t p a r t i a l d i s a b i l i t y awarded a t h e a r i n g . As a 
r e s u l t , no a d d i t i o n a l p e r m a n e n t p a r t i a l d i s a b i l i t y was p a i d o u t under 
t h e R e f e r e e ' s o r d e r . A c c o r d i n g l y , t h e R e f e r e e r e a s o n e d t h a t 
c l a i m a n t ' s a t t o r n e y was n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s 
a t h e a r i n g because " c l a i m a n t i s r e c e i v i n g no c o m p e n s a t i o n as a r e s u l t 
o f t h i s O r d e r . " On r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d 
i n d e c l i n i n g t o award a f e e . We a g r e e . 

Under t h e a d m i n i s t r a t i v e r u l e s i n e f f e c t a t t h e t i m e o f 
h e a r i n g , c l a i m a n t ' s a t t o r n e y was g e n e r a l l y e n t i t l e d t o an a t t o r n e y 
f e e f o r " o b t a i n i n g c o m p e n s a t i o n or an i n c r e a s e " i n c o m p e n s a t i o n . See 
f o r m e r OAR 438-47-010. I n a d d i t i o n , f o r m e r OAR 438-47-025 
s p e c i f i c a l l y a u t h o r i z e d "a f e e o f 25 p e r c e n t o f any i n c r e a s e i n 
pe r m a n e n t d i s a b i l i t y awarded by t h e R e f e r e e , b u t n o t more t h a n $2,000 
. . ." p a y a b l e o u t o f t h e i n c r e a s e d c o m p e n s a t i o n . 

The R e f e r e e a p p a r e n t l y c o n c l u d e d t h a t c l a i m a n t d i d n o t 
o b t a i n an " i n c r e a s e " i n c o m p e n s a t i o n w i t h i n t h e meaning o f t h e s e 
r u l e s because no a d d i t i o n a l p e r manent p a r t i a l d i s a b i l i t y was a c t u a l l y 
p a i d o u t under t h e R e f e r e e ' s o r d e r . However, an award o f a t t o r n e y 
f e e s under t h e p a r t i c u l a r c i r c u m s t a n c e s o f t h i s case was e x p r e s s l y 
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a u t h o r i z e d under f o r m e r OAR 4 3 8 - 4 7 - 0 8 5 ( 2 ) . T h a t r u l e p r o v i d e s t h a t 
an a t t o r n e y f e e a p p r o v e d under OAR 438-47-025 " s h a l l n o t be s u b j e c t 
t o any s e t - o f f based on p r i o r o v e r p a y m e n t o f c o m p e n s a t i o n t o c l a i m a n t 
. . . The e m p l o y e r or c a r r i e r s h a l l pay t h e a p p r o v e d a t t o r n e y f e e t o 
t h e c l a i m a n t ' s a t t o r n e y . " A c c o r d Weyerhaeuser Company v. S h e l d o n , 86 
Or App 46 ( 1 9 8 7 ) . (A d e c i s i o n w h i c h i s s u e d s u b s e q u e s n t t o t h e 
R e f e r e e ' s o r d e r ) . We c o n c l u d e t h a t t h i s p r o v i s i o n a p p l i e s e q u a l l y t o 
a t t o r n e y f e e s f o r " o b t a i n i n g c o m p e n s a t i o n o r an i n c r e a s e " i n 
c o m p e n s a t i o n under f o r m e r OAR 438-47-010. 

The i n s u r e r i s , t h e r e f o r e , o b l i g a t e d t o pay t h e a t t o r n e y 
f e e a u t h o r i z e d by f o r m e r OAR 438-47-010 and 438-47-025. I n r e a c h i n g 
t h i s d e c i s i o n , we r e j e c t t h e i n s u r e r ' s argument t h a t a f e e i n t h e 
p r e s e n t case " d i r e c t l y f l o u t s t h e c l e a r mandate o f f o r m e r OAR 
4 3 8 - 4 7 - 0 1 0 ( 5 ) . " T h a t p r o v i s i o n p r o v i d e s t h a t a f e e f o r a c l a i m a n t ' s 
a t t o r n e y " s h a l l be p a i d o u t o f t h e c o m p e n s a t i o n award e x c e p t as 
o t h e r w i s e s p e c i f i c a l l y p r o v i d e d . " . The i n s u r e r a r g u e s t h a t r e d u c i n g 
i t s o f f s e t by t h e a t t o r n e y f e e a p p r o v e d under OAR 438-47-025 c r e a t e s 
an i n s u r e r - p a i d f e e h o t " s p e c i f i c a l l y p r o v i d e d " under t h e r u l e s . 
Assuming t h a t our r u l i n g does, i n e f f e c t , c r e a t e an i n s u r e r - p a i d f e e , 
we c o n c l u d e t h a t i t i s s p e c i f i c a l l y p r o v i d e d under f o r m e r OAR 
4 3 8 - 4 7 - 0 8 5 ( 2 ) , d i s c u s s e d above. 

A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e on t h i s i s s u e and 
c o n c l u d e t h a t t h e i n s u r e r i s o b l i g a t e d t o pay c l a i m a n t ' s a t t o r n e y a 
f e e e q u a l t o 25 p e r c e n t o f t h e 10 p e r c e n t i n c r e a s e i n p e r m a n e n t 
d i s a b i l i t y awarded by t h e R e f e r e e , n o t t o exceed $2,000. 

Assessed Fee on B o a r d Review 

F i n a l l y , c l a i m a n t has p r e v a i l e d a g a i n s t t h e i n s u r e r ' s 
c r o s s - r e q u e s t c h a l l a n g i n g t h e R e f e r e e ' s p e r m a n e n t p a r t i a l d i s a b i l i t y 
a w a r d . He i s , t h e r e f o r e , e n t i t l e d t o an a s s e s s s e d f e e on B o a r d 
r e v i e w i f t h e i n s u r e r ' s c r o s s - r e q u e s t r a i s e d an i s s u e t h a t o t h e r w i s e 
w o u l d n o t have been b e f o r e t h e B o a r d . ORS 6 5 6 . 3 8 2 ( 2 ) ; OAR 
438-15-070; A l f r e d P. A d e n t , 40 Van N a t t a 1677, 1819 ( 1 9 8 8 ) . A c c o r d 
T e e l v. Weyerhaeuser Co., 294 Or 588, 590 ( 1 9 8 3 ) ; S a i v i l l e v. EBI 
Companies, 81 Or App 469 , 473 (1986 ) ; T r a v i s v. L i b e r t y M u t u a l I n s . , 
7 9 Or App 126 ( 1 9 8 6 ) . 

H e r e , c l a i m a n t r e q u e s t e d r e v i e w s e e k i n g an a d d i t i o n a l award 
o f p e r m a n e n t p a r t i a l d i s a b i l i t y . As a r e s u l t , t h e i s s u e r a i s e d by 
t h e i n s u r e r ' s c r o s s - r e q u e s t , e x t e n t o f p e r m a n e n t p a r t i a l d i s a b i l i t y , 
was o t h e r w i s e b e f o r e t h e B o a r d . A c c o r d i n g l y , c l a i m a n t i s n o t 
e n t i t l e d t o an a s s e s s e d f e e f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s 
c r o s s - r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1987 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . The i n s u r e r i s o r d e r e d t o pay c l a i m a n t ' s 
a t t o r n e y a f e e e q u a l t o 25 p e r c e n t o f t h e 10 p e r c e n t (32 d e g r e e s ) 
i n c r e a s e d p e r m a n e n t d i s a b i l i t y awarded by t h e R e f e r e e ' s o r d e r , n o t t o 
e x c e e d $2,000. The R e f e r e e ' s o r d e r i s o t h e r w i s e a f f i r m e d . The B o a r d 
a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $204.50. 
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LARRY K. ROSE, Claimant WCB 86-16120 & 86-03158 
Peter 0. Hansen, Claimant's Attorney January 11, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 
T e r r a l l & M i l l e r , Defense Attorneys 

Reviewed by Board Members en banc. 

EBI Companies r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e P o d n a r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s low back c o n d i t i o n . EBI a l s o o b j e c t s t o t h e R e f e r e e ' s 
a d v i s o r y o p i n i o n on t h e i s s u e o f e x t e n t o f d i s a b i l i t y . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h e o r d e r and c o n t e n d s t h a t t h e R e f e r e e 
e r r e d i n n o t a w a r d i n g , h i s a t t o r n e y a c a r r i e r - p a i d a t t o r n e y f e e . We 
r e v e r s e on t h e r e s p o n s i b i l i t y i s s u e , a f f i r m on t h e a t t o r n e y f e e i s s u e 
and a f f i r m t h e award o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
g r a n t e d by D e t e r m i n a t i o n O r d e r . 

ISSUES 

1. R e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w back c o n d i t i o n . 

2. The e n t i t l e m e n t o f c l a i m a n t ' s a t t o r n e y t o a 
c a r r i e r - p a i d a t t o r n e y f e e . 

3. E x t e n t o f c l a i m a n t ' s l o w back d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s low back i n December 1984 i n t h e 
c o u r s e o f h i s employment as a j a n i t o r w i t h EBI's i n s u r e d when he 
s l i p p e d and f e l l on h i s l e f t h i p and back. He t r e a t e d w i t h 
Dr. G r i t z k a , an o r t h o p e d i c s u r g e o n , w i t h c o m p l a i n t s o f low back p a i n 
r a d i a t i n g i n t o h i s l e f t l e g . A CT scan was n e g a t i v e f o r d i s c 
h e r n i a t i o n s . Dr. G r i t z k a d i a g n o s e d a l u m b o s a c r a l s p r a i n s u p e r i m p o s e d 
on a c o n g e n i t a l d e f e c t o f t h e f a c e t j o i n t s a t L5-S1 and p r e s c r i b e d 
c o n s e r v a t i v e t r e a t m e n t . P h y s i c a l t h e r a p y n o t e s r e v e a l t h a t c l a i m a n t 
e x p e r i e n c e d some symptoms i n h i s r i g h t l e g as w e l l as .h i s l e f t . 
Dr. G r i t z k a d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y i n A p r i l 1985 and 
i n d i c a t e d t h a t c l a i m a n t had some l i m i t a t i o n o f s p i n a l m o t i o n and 
c h r o n i c l o w back p a i n . He o t h e r w i s e gave no i m p a i r m e n t r a t i n g . The 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n May 1985 w i t h a 15 p e r c e n t 
u n s c h e d u l e d a w a r d . 

I n J a n u a r y 1986, c l a i m a n t s o u g h t t r e a t m e n t f r o m 
Dr. S t e p h e n s , an o r t h o p e d i c s u r g e o n , w i t h c o m p l a i n t s o f i n c r e a s e d low 
back and b i l a t e r a l l e g p a i n , worse on t h e l e f t . Dr. S t e p h e n s 
i n i t i a l l y t h o u g h t t h a t c l a i m a n t m i g h t have a h e r n i a t e d d i s c , b u t 
a f t e r a few v i s i t s he began t o d e t e c t i n c o n s i s t e n c i e s i n c l a i m a n t ' s 
symptoms and c o n c l u d e d t h a t much o f c l a i m a n t ' s p r o b l e m was f u n c t i o n a l 
i n n a t u r e . T h i s c o n c l u s i o n was l a t e r echoed by a p a n e l o f t h e 
O r t h o p a e d i c C o n s u l t a n t s . C l a i m a n t ' s p h y s i c a l c o n d i t i o n was t h e same 
i n March 1986 as i t was i n A p r i l 1985. (Ex. 2 3 - 6 ) . EBI i s s u e d an 
a g g r a v a t i o n d e n i a l i n F e b r u a r y 1986. C l a i m a n t r e q u e s t e d a h e a r i n g on 
t h e d e n i a l as w e l l as t h e May 1985 D e t e r m i n a t i o n O r d e r i n March 
1986. The r e q u e s t f o r h e a r i n g on t h e d e n i a l was l a t e r w i t h d r a w n . 
(See T r . 2 ) . 

I n June 1986, c l a i m a n t r e t u r n e d t o work as a p a i n t e r ' s 
h e l p e r f o r an e m p l o y e r i n s u r e d by Lumbermen's U n d e r w r i t i n g A l l i a n c e 
( L u mbermen's). T h i s j o b i n v o l v e d r e g u l a r l y l i f t i n g o b j e c t s w e i g h i n g 
60 pounds or more. I n J u l y 1986, c l a i m a n t a t t e m p t e d t o l i f t a b u c k e t 
f u l l o f s a n d b l a s t i n g g r i t w h i c h w e i g h e d between 150 and 200 pounds. 
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He f e l t p a i n i n h i s low back and p u t t h e b u c k e t down. C l a i m a n t 
c o n t i n u e d t o work f o r t h e n e x t two days and e x p e r i e n c e d an i n c r e a s e 
i n l o w back p a i n and a f e e l i n g t h a t h i s l e g s were g o i n g t o s l e e p . He 
t h e n l e f t work and s o u g h t t r e a t m e n t f r o m Dr. S i r o u n i a n , an 
o s t e o p a t h . A f t e r h i s i n i t i a l e x a m i n a t i o n , Dr. S i r o u n i a n d i a g n o s e d 
" d e g e n e r a t i v e d i s c d i s e a s e w i t h a c u t e l u m b o s a c r a l s t r a i n . " 

A number o f m e d i c a l p r o f e s s i o n a l s have o f f e r e d o p i n i o n s on 
t h e a g g r a v a t i o n / n e w i n j u r y q u e s t i o n . A l l o f t h e o p i n i o n s a r e 
ambiguous and can be r e a d t o s u p p o r t e i t h e r c o n c l u s i o n . 

C l a i m a n t f i l e d c l a i m s w i t h . Lumbermen's and EBI w h i c h were 
d e n i e d on r e s p o n s i b i l i t y g r o u n d s . An o r d e r p u r s u a n t t o f o r m e r ORS 
656.307 was i s s u e d on J a n u a r y 15, 1987 a t c l a i m a n t ' s r e q u e s t . 
C l a i m a n t r e q u e s t e d h e a r i n g s on t h e d e n i a l s w h i c h were c o n s o l i d a t e d 
w i t h t h e h e a r i n g r e q u e s t on t h e May 1985 D e t e r m i n a t i o n O r d e r . 
Lumbermen's w e e k l y t e m p o r a r y d i s a b i l i t y r a t e i s a p p r o x i m a t e l y $15 
more t h a n EBI's r a t e . (See Ex. 4 4 ) . 

At t h e h e a r i n g , c l a i m a n t t o o k t h e p o s i t i o n t h a t he had 
s u s t a i n e d a new i n j u r y . ( T r . 7 - 8 ) . The R e f e r e e f o u n d t h a t c l a i m a n t 
had s u s t a i n e d an a g g r a v a t i o n , r a t h e r ' t h a n a new i n j u r y and a s s i g n e d 
r e s p o n s i b i l i t y t o EB I . C l a i m a n t was 26 y e a r s o l d i n J u l y 1986, had 
a c h i e v e d a GED and had a t t e n d e d one y e a r o f c o l l e g e . H i s work 
h i s t o r y was v a r i e d . 

ULTIMATE FINDINGS OF FACT 

1. The e v i d e n c e i s i n c o n c l u s i v e on t h e q u e s t i o n o f w h e t h e r 
t h e J u l y 1986 i n c i d e n t w o r s e n e d c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 

2. C l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n was n o t 
a t i s s u e a f t e r t h e i s s u a n c e o f t h e .307 o r d e r i n J a n u a r y 1987. 

3. C l a i m a n t s u s t a i n e d i m p a i r m e n t as a r e s u l t o f h i s 
o r i g i n a l i n j u r y i n December 1984 i n t h e upper p o r t i o n o f t h e m i n i m a l 
r a n g e or t h e l o w e r p o r t i o n o f t h e m i l d r a n g e . 

CONCLUSIONS OF LAW 

R e s p o n s i b i l i t y 

As i n d i c a t e d i n our f i n d i n g s o f f a c t , t h e e v i d e n c e i n t h i s 
c ase on t h e a g g r a v a t i o n / n e w i n j u r y q u e s t i o n i s i n c o n c l u s i v e . Four 
m e d i c a l p r o f e s s i o n a l s o f f e r e d o p i n i o n s w h i c h a r e r e l e v a n t t o t h e 
q u e s t i o n . They a r e Dr. S i r o u n i a n , c l a i m a n t ' s t r e a t i n g o s t e o p a t h , 
Dr. E s t i n , an i n t e r n i s t who p a r t i c i p a t e d i n c l a i m a n t ' s t r e a t m e n t , 
Dr. B u r k e , a c o n s u l t i n g o s t e o p a t h , and Dr. Ha r d i r n a n , a c o n s u l t i n g 
o r t h o p e d i s t . 

Dr. S i r o u n i a n d i a g n o s e d c l a i m a n t ' s c o n d i t i o n a f t e r t h e J u l y 
1986 i n c i d e n t as " d e g e n e r a t i v e d i s c d i s e a s e w i t h a c u t e l u m b a r 
s t r a i n . " (Ex. 2 8 - 2 ) . The word " s t r a i n " seems t o i n d i c a t e t h a t t h e 
i n c i d e n t was a new i n j u r y r a t h e r t h a n an a g g r a v a t i o n . L a t e r i n t h e 
same r e p o r t , h o wever, Dr. S i r o u n i a n commented, " [ C l a i m a n t ' s ] symptoms 
a r e c o m p a t i b l e w i t h h i s d i s e a s e p r o c e s s as g i v e n by h i s t o r y . " T h i s 
i m p l i e s t h a t c l a i m a n t ' s symptoms r e p r e s e n t e d s i m p l y a n a t u r a l 
p r o g r e s s i o n o f h i s u n d e r l y i n g c o n d i t i o n . Dr. E s t i n ' s r e p o r t i s 
s i m i l a r l y i n c o n c l u s i v e . He d e s c r i b e d c l a i m a n t ' s c o n d i t i o n as a 
"lumbar s t r a i n -- r e c u r r e n t . " (Ex. 3 8 ) . 

The o p i n i o n s o f D r s . Burke and Hardirnan a r e no more 
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h e l p f u l . Dr. B u r k e o p i n e d : "My g u t f e e l i n g i s t h a t t h e r e c e n t J u l y 
1986 l o w back s t r a i n was r e l a t e d t o h i s 1984 i n j u r y -- t h e gun was 
l o a d e d , t h e 1986 e x p e r i e n c e p u l l e d t h e t r i g g e r . " (Ex. 4 3 ) . 
Dr. H ardiman o p i n e d : 

"The q u e s t i o n h e r e a g a i n i s t r y i n g t o 
d e t e r m i n e w h e t h e r t h i s r e p r e s e n t s an 
a g g r a v a t i o n or a new i n j u r y . O b v i o u s l y , 
t h e r e i s n o t h i n g i n t h e p h y s i c a l e x a m i n a t i o n 
t h a t h e l p [ s i c ] u s . However, i n t h e 
h i s t o r y , we have t o say t h a t t h e r e i s a 
p a t i e n t h e r e who has had f o r two y e a r s back 
d i s c o m f o r t , w h i c h d i d n o t c o m p l e t e l y a b a t e 
a f t e r t h e f i r s t i n j u r y . W i t h o u t an 
i n t e r v e n i n g p e r i o d o f w e l l n e s s , one w o u l d be 
i n c l u d e d [ s i c ] t o a t l e a s t t h i n k o f i t i n 
t e r m s o f an a g g r a v a t i o n as a r e s u l t o f a new 
i n j u r y . R e g a r d l e s s , t h e t r e a t m e n t a t t h i s 
t i m e i s t h e same." (Ex. 3 5 - 3 ) . 

T u r n i n g f r o m t h e m e d i c a l e v i d e n c e t o c l a i m a n t ' s t e s t i m o n y 
does n o t s e t t l e t h e q u e s t i o n e i t h e r . C l a i m a n t c o nceded t h a t he 
c o n t i n u e d t o have back p a i n f r o m t h e t i m e o f h i s 1984 i n j u r y t h r o u g h 
t h e t i m e o f t h e 1986 i n c i d e n t and f l a r e - u p . He a l s o i n d i c a t e d , 
h owever, t h a t t h e p a i n he e x p e r i e n c e d i n 1986 was much w o r s e t h a n 
a n y t h i n g he had e x p e r i e n c e d p r e v i o u s l y and t h a t he had n e v e r 
e x p e r i e n c e d p a i n i n h i s r i g h t l e g b e f o r e t h e 1986 i n c i d e n t . B o t h o f 
t h e s e l a t t e r a s s e r t i o n s a r e c o n t r a d i c t e d by t h e m e d i c a l r e c o r d . The 
R e f e r e e f o u n d c l a i m a n t n o t c r e d i b l e based on t h e s e d i s c r e p a n c i e s and 
we c o n c u r i n h i s e v a l u a t i o n . 

The q u e s t i o n , t h e r e f o r e , i s how r e s p o n s i b i l i t y s h o u l d be 
a s s i g n e d when c o m p e n s a b i l i t y i s c o nceded b u t t h e e v i d e n c e on t h e 
r e s p o n s i b i l i t y i s s u e i s i n c o n c l u s i v e . T h a t q u e s t i o n i s answered i n 
Champion I n t e r n a t i o n a l v. C a s t i l l e j a , 91 Or App 556 ( 1 9 8 8 ) . T h e r e 
t h e c o u r t r u l e d t h a t when t h e e v i d e n c e on t h e r e s p o n s i b i l i t y i s s u e i s 
i n c o n c l u s i v e , t h e l a s t i n j u r i o u s e x p o s u r e r u l e o p e r a t e s t o p l a c e 
r e s p o n s i b i l i t y on t h e new i n j u r y c a r r i e r . I d . a t 560. I n a c c o r d a n c e 
w i t h C a s t i l l e j a , t h e r e f o r e , we a s s i g n r e s p o n s i b i l i t y t o Lumbermen's. 

A t t o r n e y Fees f o r t h e H e a r i n g L e v e l 

The R e f e r e e r e f u s e d t o award c l a i m a n t ' s a t t o r n e y a 
c a r r i e r - p a i d a t t o r n e y f e e f o r t h e h e a r i n g l e v e l because t h e i s s u e o f 
c o m p e n s a b i l i t y had been d e t e r m i n e d b e f o r e t h e h e a r i n g by t h e i s s u a n c e 
o f a .307 o r d e r and c l a i m a n t ' s a t t o r n e y had p u r s u e d t h e new i n j u r y 
t h e o r y w h i c h d i d n o t p r e v a i l b e f o r e t h e R e f e r e e . We a f f i r m t h e 
R e f e r e e on t h e f i r s t o f t h e above g r o u n d s . 

The o n l y a u t h o r i t y f o r an a t t o r n e y f e e award by t h e R e f e r e e 
was ORS 6 5 6 . 3 8 6 ( 1 ) . (The a t t o r n e y f e e p r o v i s i o n o f ORS 6 5 6 . 3 0 7 ( 5 ) 
d i d n o t become e f f e c t i v e u n t i l J a n u a r y 1 , 1988, see Or Laws 1987, ch 
713, §§ 5, 8, and t h u s was i n a p p l i c a b l e . ) Under ORS 6 5 6 . 3 8 6 ( 1 ) , a 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e c a r r i e r - p a i d f e e i f 
t h e c l a i m a n t p r e v a i l s f i n a l l y i n a h e a r i n g b e f o r e a R e f e r e e i n a 
" r e j e c t e d c a s e . " A " r e j e c t e d c a s e " i s a case i n w h i c h t h e c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n , as opposed t o t h e amount o f 
c o m p e n s a t i o n or e x t e n t o f d i s a b i l i t y , i s a t i s s u e . S h o r t v. SAIF, 
305 Or 5 4 1 , 545-46 ( 1 9 8 8 ) ; see O h l i g v. FMC M a r i n e & R a i l E q u i p m e n t , 
291 Or 586, 591-98 ( 1 9 8 1 ) ; see a l s o S h o u l d e r s v. SAIF, 300 Or 606, 
611-16 ( 1 9 8 6 ) . 
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C l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n i n t h e 
p r e s e n t case was r e s o l v e d p r i o r t o t h e h e a r i n g t h r o u g h t h e i s s u a n c e 
o f a .307 o r d e r . See Petshow v. Farm Bureau I n s u r a n c e Co., 76 Or App 
563, 569 ( 1 9 8 5 ) , r e v den 300 Or 722 ( 1 9 8 6 ) ; R o n a l d L. W arner, 40 Van 
N a t t a 1082, on r e c o n s i d e r a t i o n , 40 Van N a t t a 1194 ( 1 9 8 8 ) ; J udy 
Witham, 40 Van N a t t a 1982 (December 7, 1 9 8 8 ) . The o n l y c o m p e n s a t i o n 
i s s u e r e m a i n i n g a f t e r t h e i s s u a n c e o f t h e .307 o r d e r was t h e amount 
o f c o m p e n s a t i o n c l a i m a n t w o u l d r e c e i v e . The new i n j u r y c a r r i e r had a 
h i g h e r t e m p o r a r y d i s a b i l i t y r a t e t h a n t h e a g g r a v a t i o n c a r r i e r . I f 
t h e f o r m e r was h e l d r e s p o n s i b l e c l a i m a n t w o u l d r e c e i v e more 
c o m p e n s a t i o n t h a n i f t h e l a t t e r was h e l d r e s p o n s i b l e . W h i c h e v e r way 
t h e r e s p o n s i b i l i t y i s s u e was d e c i d e d , however, c l a i m a n t ' s e n t i t l e m e n t 
t o r e c e i v e c o m p e n s a t i o n was n o t a t r i s k . A f t e r t h e i s s u a n c e o f t h e 
.307 o r d e r , t h e r e f o r e , t h i s case was n o t a " r e j e c t e d c a s e " w i t h i n t h e 
m e aning o f ORS 6 5 6 . 3 8 6 ( 1 ) . 

We n o t e t h a t t h e C o u r t o f A p p e a l s a p p e a r s t o have r u l e d i n 
SAIF v. P h i p p s , 85 Or App 436 ( 1 9 8 7 ) t h a t a c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a c a r r i e r - p a i d f e e under ORS 6 5 6 . 3 8 6 ( 1 ) when t h e c l a i m a n t 
has a " s t a k e i n t h e outcome" o f a .307 p r o c e e d i n g by v i r t u e o f a 
d i f f e r e n c e b etween t h e t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n r a t e s o f t h e 
c a r r i e r s . T h a t d e c i s i o n i s i n c o n s i s t e n t w i t h t h e Supreme C o u r t ' s 
d e c i s i o n s i n O h l i g and S h o r t and has n o t been f o l l o w e d i n s u b s e q u e n t 
C o u r t o f A p p e a l s d e c i s i o n s . See Cascade Corp. v. Rose, 92 Or App 
663, 667-68 ( 1 9 8 8 ) ; Hunt v. G a r r e t t F r e i g h t l i n e r s , 92 Or App 40, 42 
(19 8 8 ) ; W i l s o n v Geddes, 90 Or App 64, 66 ( 1 9 8 8 ) ; A n f o r a v. L i b e r t y 
C o m m u n i c a t i o n s , 88 Or App 30, 3 2-33 ( 1 9 8 7 ) . We c o n c l u d e t h a t P h i p p s 
has been o v e r r u l e d sub s i l e n t i o . See Rhonda B i l o d e a u , 41 Van 
N a t t a 11 ( J a n u a r y 4, 1 9 8 9 ) . 

A l t h o u g h c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a 
c a r r i e r - p a i d f e e under ORS 6 5 6 . 3 8 6 ( 1 ) , we c o n c l u d e t h a t t h e a t t o r n e y 
i s e n t i t l e d t o a f e e under ORS 6 5 6 . 3 8 6 ( 2 ) o u t o f c l a i m a n t ' s i n c r e a s e d 
c o m p e n s a t i o n . The s e r v i c e s r e n d e r e d by c l a i m a n t ' s a t t o r n e y h e l p e d 
e s t a b l i s h t h a t t h e c a r r i e r w i t h t h e h i g h e r r a t e o f t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n was r e s p o n s i b l e and t h u s h e l p e d o b t a i n an 
i n c r e a s e i n t h e amount o f c l a i m a n t ' s c o m p e n s a t i o n . We award a f e e o f 
25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n , n o t t o e x c e e d $750. See 
f o r m e r OAR 4 3 8 - 4 7 - 0 3 0 ( 1 ) . 

E x t e n t o f Low Back D i s a b i l i t y 

The R e f e r e e d i d n o t a c t u a l l y d e c i d e t h e i s s u e o f e x t e n t o f 
d i s a b i l i t y because o f h i s c o n c l u s i o n t h a t c l a i m a n t had s u s t a i n e d an 
a g g r a v a t i o n r a t h e r t h a n a new i n j u r y . He n o n e t h e l e s s s t a t e d t h a t i f 
he had r e a c h e d t h e e x t e n t i s s u e he w o u l d have awarded c l a i m a n t an 
a d d i t i o n a l 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . EBI 
o b j e c t s t o t h i s a d v i s o r y o p i n i o n . We a g r e e w i t h EBI t h a t t h e o p i n i o n 
has no l e g a l e f f e c t . I n v i e w o f our c o n c l u s i o n t h a t c l a i m a n t 
s u s t a i n e d a new i n j u r y r a t h e r t h a n an a g g r a v a t i o n , h o wever, we must 
d e c i d e t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y f o r t h e o r i g i n a l i n j u r y . 
We r a t e d i s a b i l i t y as o f t h e t i m e j u s t p r i o r t o t h e new i n j u r y . See 
Mary V. S c h o l l , 38 Van N a t t a 1450, 1453 ( 1986 ) ; P a u l i n e L.. T r a v i s , 37 
Van N a t t a 194, 195-96 ( 1 9 8 5 ) , r e v ' d i n p a r t on o t h e r g r o u n d s , 79 Or 
App 126 ( 1986 ) . 

I n e v a l u a t i n g t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r c l a i m a n t ' s o r i g i n a l low back i n j u r y , we c o n s i d e r t h e 
i m p a i r m e n t due t o t h e i n j u r y as r e f l e c t e d i n t h e m e d i c a l r e c o r d and 
any c r e d i b l e t e s t i m o n y a t t h e h e a r i n g and a l l o f t h e r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e t s e q . We a p p l y 

-72- ' " 



t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . 
See H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) ; 
H o w e r t o n v. SAIF, 70 Or App 99, 102 ( 1 9 8 4 ) . 

C o n s i d e r i n g t h e c r e d i b l e e v i d e n c e r e g a r d i n g c l a i m a n t ' s 
p e r m a n e n t i m p a i r m e n t i n l i g h t o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s , we c o n c l u d e t h a t an award o f 48 d e g r e e s f o r 15 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y 
c o mpensates c l a i m a n t f o r t h e permanent l o s s o f e a r n i n g c a p a c i t y due 
t o h i s o r i g i n a l i n j u r y . We t h e r e f o r e a f f i r m t h e May 1985 
D e t e r m i n a t i o n O r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 27, 1987, as amended by 
t h e o r d e r d a t e d F e b r u a r y 9, 1987, i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . Those p o r t i o n s o f t h e o r d e r t h a t s e t a s i d e EBI's d e n i a l d a t e d 
December 9, 1986 and u p h e l d t h e d e n i a l d a t e d November 3, 1986 i s s u e d 
by F r e d S. James & Co. on b e h a l f o f Lumbermen's U n d e r w r i t i n g A l l i a n c e 
a r e r e v e r s e d . EBI's d e n i a l i s r e i n s t a t e d and u p h e l d . Lumbermen's 
d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o F r e d S. James & Co. 
f o r p r o c e s s i n g a c c o r d i n g t o l a w . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
r e q u i r i n g EBI t o r e i m b u r s e t h e new i n j u r y e m p l o y e r i s a l s o r e v e r s e d . 
Lumbermen's s h a l l r e i m b u r s e EBI f o r i t s c l a i m c o s t s i n c u r r e d t o 
d a t e . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r , as w e l l as t h e May 1985 
D e t e r m i n a t i o n O r d e r , a r e a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n r e s u l t i n g f r o m t h i s o r d e r , n o t 
t o exceed $750. A c l i e n t - p a i d fee-, p a y a b l e f r o m Lumbermen's 
U n d e r w r i t i n g A l l i a n c e and i t s a d j u s t i n g a g e n c y , F r e d S. James & Co., 
t o i t s c o u n s e l , i s a p p r o v e d , n o t t o exceed 139. a c l i e n t - p a i d f e e , 
p a y a b l e f r o m EBI t o i t s c o u n s e l , i s a p p r o v e d , n o t t o exceed $302. 
Board Member C r i d e r , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I c o n c u r i n t h a t p o r t i o n o f t h e o r d e r d e a l i n g w i t h 
r e s p o n s i b i l i t y . I d i s a g r e e , however, w i t h t h e m a j o r i t y ' s d e c i s i o n 
n o t t o award an i n s u r e r - p a i d f e e t o c l a i m a n t f o r s e r v i c e s a t h e a r i n g 
and on Boa r d Review and, i n s t e a d , t o a p p r o v e a f e e o u t o f c l a i m a n t ' s 
c o m p e n s a t i o n . I d i s s e n t f o r t h e r e a s o n s s t a t e d i n my o p i n i o n i n 
Rhonda B i l o d e a u , 41 Van N a t t a 11 ( J a n u a r y 4, 1 9 8 9 ) . 

D0NNY R. RULE, Claimant WCB 87-00595 
F l a x e l , Todd, et a l . , Claimant's Attorneys January 11, 1989 
Tom Anderson (SAIF), Defense Attorney Order on Review 

Reviewed by Boa r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e P e t e r s o n ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o award t e m p o r a r y 
d i s a b i l i t y b e n e f i t s (TTD) d u r i n g c l a i m a n t ' s p e r i o d o f i n c a r c e r a t i o n ; 
and ( 2 ) d e c l i n e d t o award a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e 
SAIF C o r p o r a t i o n ' s a l l e g e d u n r e a s o n a b l e u n i l a t e r a l t e r m i n a t i o n o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s w h i l e c l a i m a n t was i n c a r c e r a t e d . We 
r e v e r s e . 

ISSUES 

1 . Whether c l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d o f h i s i n c a r c e r a t i o n . 

2. Whether SAIF was e n t i t l e d t o u n i l a t e r a l l y t e r m i n a t e 
c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s d u r i n g h i s i n c a r c e r a t i o n . 
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3. Whether c l a i m a n t i s e n t i t l e d t o a p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r u n i l a t e r a l t e r m i n a t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s s t i p u l a t e d f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s d u r i n g t h e p e r i o d o f i n c a r c e r a t i o n 
because he i s n o t s u b s t a n t i v e l y e n t i t l e d t o such b e n e f i t s u n d e r 
C u t r i g h t v. Weyerhaueser Co., 299 Or 290 ( 1 9 8 5 ) , and because he i s 
n o t p r o c e d u r a l l y e n t i t l e d t o c o n t i n u e d payment o f b e n e f i t s u n t i l 
c l a i m c l o s u r e because payments n e v e r commenced. We d i s a g r e e . 
E n t i t l e m e n t t o TTD 

I t i s n o t n e c e s s a r y t h a t we d e c i d e w h e t h e r or n o t c l a i m a n t 
i s s u b s t a n t i v e l y e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e 
p e r i o d o f i n c a r c e r a t i o n because we c o n c l u d e t h a t SAIF s h o u l d have 
p a i d b e n e f i t s f o r t h e p e r i o d commencing w i t h c l a i m a n t ' s f i r s t day o f f 
work and t h a t SAIF's r e f u s a l t o do so because c l a i m a n t was l a t e r 
i n c a r c e r a t e d was i n e f f e c t a p r o h i b i t e d u n i l a t e r a l t e r m i n a t i o n o f 
b e n e f i t s . 

U n i l a t e r a l t e r m i n a t i o n o f TTD 

C l a i m a n t was d i s a b l e d f r o m work b e g i n n i n g November 18, 1986 
and r e m a i n e d d i s a b l e d f o u r t e e n days t h e r e a f t e r . Thus, c l a i m a n t 
became e n t i t l e d t o t e m p o r a r y d i s a b i l i t y p ayments commencing t h e f i r s t 
day o f t h e d i s a b i l i t y . ORS 6 5 6 . 2 1 0 ( 3 ) . SAIF was o b l i g a t e d t o make 
t e m p o r a r y d i s a b i l i t y payments no l a t e r t h a n December 7, 1986, t h a t 
i s , f o u r t e e n days a f t e r t h e e m p l o y e r ' s k n o w l e d g e o f t h e d i s a b i l i t y . 
ORS 6 5 6 . 2 6 2 ( 4 ) . T h e r e a f t e r , SAIF was n o t p e r m i t t e d t o t e r m i n a t e 
t e m p o r a r y d i s a b i l i t y payments u n t i l c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
and e i t h e r had r e t u r n e d t o r e g u l a r w o r k , was r e l e a s e d t o r e g u l a r 
w o r k , or t h e c l a i m was c l o s e d . F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , 91 Or App 592 ( 1 9 8 8 ) . 

S i n c e c l a i m a n t ' s i n j u r y on November 18, 1986, he has been 
d i s a b l e d f r o m work and has .not become m e d i c a l l y s t a t i o n a r y . H i s 
c l a i m has n o t been c l o s e d nor has c o m p e n s a b i l i t y o f h i s c l a i m been 
d e n i e d . A l t h o u g h SAIF had n o t , i n f a c t , commenced t h e payment o f TTD 
a t t h e t i m e o f i t s " s u s p e n s i o n " n o t i c e o f December 8, 1986, t h e 
s t a t u t e r e q u i r e d t h a t TTD be p a i d f o r t h e p e r i o d b e g i n n i n g November 
18, 1986 u n t i l c l a i m a n t became s t a t i o n a r y . SAIF's r e f u s a l t o pay on 
t h e g r o u n d s o f c l a i m a n t ' s November 2 1 , 1986 i n c a r c e r a t i o n , t h e r e f o r e , 
was, i n e f f e c t , a u n i l a t e r a l t e r m i n a t i o n o f f u r t h e r b e n e f i t s . 

SAIF was n o t e n t i t l e d t o u n i l a t e r a l l y w i t h h o l d b e n e f i t s . 
R a t h e r , i t s h o u l d have c o n t i n u e d t o pay u n t i l a u t h o r i z e d t o t e r m i n a t e 
such payments a n d / o r t o o f f s e t o v e r p a y m e n t s a g a i n s t f u t u r e a w a r d s . 
SAIF, h o w e v e r , d i d n o t a v a i l i t s e l f o f i t s r i g h t t o r e q u e s t a h e a r i n g 
u nder ORS 6 5 6 . 2 8 3 ( 1 ) , b u t i n s t e a d r e s o r t e d t o s e l f - h e l p . T h i s i s 
i m p e r m i s s i b l e . N o r t h r u p K i n g & Company v. F i s h e r , 91 Or App 602, 606 
(1 9 8 8 ) . 

P e n a l t i e s and a t t o r n e y f e e s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was o n l y e n t i t l e d t o a 
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25 p e r c e n t p e n a l ty'a'nd a t t o r n e y f e e based • upon 1 , u n p a i d t e m p o r a r y 
d i s a b i l i t y f r o m November'18, 1986 u n t i l November 2 1 , 1986. We 
d i s a g r e e . .,, t. . 

ORS 6 5 6 . 2 6 2 ( 1 0 ) s t a t e s t h a t : 

" I f t h e i n s u r e r o f s e l f - i n s u r e d employer'''' 
u n r e a s o n a b l y d e l a y s or u n r e a s o n a b l y r e f u s e s 
t o pay c o m p e n s a t i o n , o r u n r e a s o n a b l y d e l a y s 
a c c e p t a n c e ' or d e n i a l o f a c l a i m , t h e 
i n s u r e r or s e l f - i n s u r e d e m p l o y e r s h a l l be 
l i a b l e f o r an a d d i t i o n a l amount up t o 25 
p e r c e n t o f t h e amounts t h e n due p l u s any 
a t t o r n e y f e e s w h i c h may be a s s e s s e d under 
ORS 656.382." 

As d i s c u s s e d above, c l a i m a n t ' s e n t i t l e m e n t t o b e n e f i t s 
d u r i n g h i s p e r i o d o f i n c a r c e r a t i o n and SAIF's r e q u e s t f o r an 
o f f s e t were i s s u e s t h a t s h o u l d be a d d r e s s e d a t t h e t i m e o f 
c l a i m a n t ' s c l a i m c l o s u r e . SAIF o f f e r e d no r e a s o n a b l e e x p l a n a t i o n 
f o r i t s d e c i s i o n t o i g n o r e t h e ORS 656.268 p r o c e d u r e s r e g a r d i n g 
t h e payment and t e r m i n a t i o n o f TTD. I t s d e c i s i o n t o t e r m i n a t e 
t h o s e b e n e f i t s was based upon i t s b e l i e f t h a t c l a i m a n t was n o t 
e n t i t l e d t o TTD because he had removed h i m s e l f f r o m t h e l a b o r 
f o r c e . A l t h o u g h t h a t may be a r e a s o n a b l e p o s i t i o n t o t a k e upon 
c l a i m c l o s u r e , SAIF c o u l d n o t bypass t h e c l e a r s t a t u t o r y 
p r o c e d u r a l s a f e g u a r d s . SAIF's d e c i s i o n , t h e r e f o r e , was 
u n r e a s o n a b l e and c l a i m a n t i s e n t i t l e d t o a 25 p e r c e n t p e n a l t y and 
r e l a t e d a t t o r n e y f e e based upon t h e e n t i r e p e r i o d o f u n p a i d TTD. 
E a r l F. C h i l d e r s , 40 Van N a t t a 481 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 1 , 1987 i s m o d i f i e d and 
r e v e r s e d . I n a d d i t i o n t o t h e t e m p o r a r y d i s a b i l i t y awarded by t h e 
R e f e r e e ' s o r d e r , c l a i m a n t i s awarded t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s f r o m November 2 1 , 1986 u n t i l c l a i m c l o s u r e . C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n 
c r e a t e d by t h i s o r d e r . However, t h e t o t a l a t t o r n e y f e e s p a y a b l e 
o u t o f c l a i m a n t ' s c o m p e n s a t i o n t o be awarded by t h e R e f e r e e and 
Board o r d e r s s h a l l n o t exceed $3,800. I n a d d i t i o n , c l a i m a n t i s 
awarded a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e c o m p e n s a t i o n due as a 
r e s u l t o f t h i s o r d e r . For S e r v i c e s a t h e a r i n g and on Bo a r d r e v i e w 
c o n c e r n i n g t h e p e n a t l y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e f e e o f $500, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

CHARLES L. SMITH, Claimant WCB 86-12160 & 86-08550 
CLAUDIA J. T0RGES0N & MICHAEL P. T0RGES0N, dba January 1 1 , 1989 
KING TORG'S D0NUT SHOP & BAKERY, Employer Order on Review 
Ann B. W i t t e , Claimant's Attorney 
Ann Kelley, A s s i s t a n t Attorney General 

Reviewed by Board Members Johnson and C r i d e r . 

The SAIF C o r p o r a t i o n , as c l a i m s p r o c e s s o r f o r a 
n o n c o m p l y i n g e m p l o y e r , r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
L i p t o n ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s (TTD) w h i l e i n c a r c e r a t e d ; and ( 2 ) 
awarded c l a i m a n t a r e a s o n a b l e a t t o r n e y f e e o f $750. We a f f i r m i n 
p a r t and m o d i f y i n p a r t . 
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ISSUES 

1 . Whether SAIF was e n t i t l e d t o u n i l a t e r a l l y t e r m i n a t e 
c l a i m a n t ' s TTD d u r i n g h i s p e r i o d o f i n c a r c e r a t i o n . 

2. Whether c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o an a s s e s s e d 
f e e f o r h i s s e r v i c e s a t h e a r i n g , r a t h e r t h a n a f e e p a y a b l e o u t o f 
compensat i o n . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n s r e g a r d i n g SAIF's 
i m p r o p e r u n i l a t e r a l t e r m i n a t i o n o f TTD, n o t i n g t h a t t h e R e f e r e e ' s 
a p p r o a c h has been s u s t a i n e d by t h e C o u r t o f A p p e a l s . N o r t h r u p K i n g & 
Company v. F i s h e r , 91 Or App 602 ( 1 9 8 8 ) . 

We r e v e r s e t h e R e f e r e e w i t h r e g a r d t o c l a i m a n t ' s a t t o r n e y 
f e e . C l a i m a n t i s n o t e n t i t l e d t o an ORS 6 5 6 . 3 8 6 ( 1 ) a t t o r n e y f e e 
because such f e e s a r e awarded when c l a i m a n t has p r e v a i l e d o v e r a 
d e c i s i o n r e j e c t i n g a c l a i m . See V i r g i n i a W o l f , 40 Van N a t t a 1725 
( O c t o b e r 27, 1 9 8 8 ) . I n t h i s case t h e c l a i m was a c c e p t e d . The i s s u e 
was what b e n e f i t s he i s e n t i t l e d t o under t h e a c c e p t e d c l a i m . Under 
t h e s e c i r c u m s t a n c e s , an a s s e s s e d f e e i s n o t w i t h i n o u r a u t h o r i t y t o 
g r a n t . 

OAR 438-15-045 s t a t e s t h a t : 

" I f , a f t e r a h e a r i n g r e q u e s t e d by t h e 
c l a i m a n t , t h e r e f e r e e awards a d d i t i o n a l 
c o m p e n s a t i o n f o r t e m p o r a r y d i s a b i l i t y , t h e 
r e f e r e e s h a l l a p p r o v e a f e e o f 25 p e r c e n t 
o f t h e i n c r e a s e d c o m p e n s a t i o n , b u t n o t more 
t h a n $1,050, t o be p a i d o u t o f t h e 
i n c r e a s e d c o m p e n s a t i o n . " 

T h e r e f o r e , c l a i m a n t ' s a t t o r n e y was n o t e n t i t l e d t o an 
a s s e s s e d f e e f o r h i s s e r v i c e s a t h e a r i n g , b u t r a t h e r t o 25 p e r c e n t 
o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n , b u t n o t more 
t h a n $1,050. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1987 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t awarded c l a i m a n t an a s s e s s e d a t t o r n e y f e e f o r s e r v i c e s 
r e n d e r e d a t h e a r i n g i s m o d i f i e d . I n l i e u o f t h e R e f e r e e ' s 
a t t o r n e y f e e a w a r d , c l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h e R e f e r e e ' s o r d e r , n o t t o 
exc e e d $1,050. For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e 
t e m p o r a r y d i s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e f e e o f $400, t o be p a i d by t h e SAIF C o r p o r a t i o n on 
b e h a l f o f t h e n o n c o m p l y i n g e m p l o y e r . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 
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JAMES F. SMITH, Claimant WCB 87-05823 & 86-03433 
Martin J. McKeown, Claimant's Attorney January 11, 1989 
Cummins, et a l . , Defense Attorneys Order Denying Request 

The s e l f - i n s u r e d e m p l o y e r ' s c o u n s e l seeks B o a r d 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w 
w h i c h c u l m i n a t e d i n our September 30, 1988 Order o f D i s m i s s a l . 
The r e q u e s t i s d e n i e d . 

FINDINGS 

On December 8, 1987, t h e e m p l o y e r r e q u e s t e d B o a r d r e v i e w 
o f a R e f e r e e ' s November 24, 1987 o r d e r . On December 1 1 , 1987, t h e 
Bo a r d a c k n o w l e d g e d c l a i m a n t ' s c r o s s - r e q u e s t f o r r e v i e w o f t h e 
R e f e r e e ' s o r d e r . N e i t h e r p a r t y s u b m i t t e d a b r i e f on r e v i e w . 

On F e b r u a r y 1 1 , 1988, t h e a d m i n i s t r a t o r f o r t h e Board 
n o t i f i e d a l l p r a c t i t i o n e r s w i t h c ases c u r r e n t l y p e n d i n g r e v i e w 
t h a t e x e c u t e d r e t a i n e r a g r e e m e n t s or r e f e r r a l l e t t e r s , and 
s t a t e m e n t o f s e r v i c e s w o u l d be r e q u i r e d i n a l l cases t h a t i n v o l v e d 
t h e a p p r o v a l o f an a s s e s s e d , c l i e n t - p a i d , o r e x t r a o r d i n a r y f e e . 
The p r a c t i t i o n e r s were f u r t h e r a d v i s e d t h a t t o r e c e i v e s u c h 
a p p r o v a l a s t a t e m e n t o f s e r v i c e s s h o u l d be f i l e d w i t h i n 15 days 
a f t e r t h e s u b m i s s i o n o f s t i p u l a t i o n s and d i s p u t e d c l a i m 
s e t t l e m e n t s . 

On J u l y 26, 1988, t h e p a r t i e s s u b m i t t e d a p r o p o s e d 
" S t i p u l a t i o n and O r d e r , " w h i c h was d e s i g n e d t o r e s o l v e a l l i s s u e s 
r a i s e d or r a i s a b l e i n t h e i r r e q u e s t s f o r r e v i e w , as w e l l as i s s u e s 
c u r r e n t l y p e n d i n g b e f o r e t h e H e a r i n g s D i v i s i o n i n WCB Case No. 
88-02239. 

On September 30, 1988, f o l l o w i n g R e f e r e e a p p r o v a l o f t h e 
s t i p u l a t i o n , t h e Board a l s o a p p r o v e d t h e agr e e m e n t and i s s u e d i t s 
O r d e r o f D i s m i s s a l . The Boar d ' s o r d e r , w h i c h d i d n o t a d d r e s s 
e i t h e r t h e amount o f , o r e n t i t l e m e n t t o , a c l i e n t - p a i d f e e , has 
n o t been a p p e a l e d , a b a t e d , s t a y e d , o r r e p u b l i s h e d . 

On O c t o b e r 5, 1988, t h e e m p l o y e r ' s c o u n s e l s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on Board 
r e v i e w . The r e q u e s t i n c l u d e d an a t t o r n e y r e f e r r a l l e t t e r . T h i s 
s u b m i s s i o n d i d n o t r e a c h t h e Board's f i l e u n t i l on o r a b o u t 
December 7, 1988, a f t e r t h e e m p l o y e r ' s c o u n s e l s e n t a " t h i r d c o p y . " 

CONCLUSIONS 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Boar d o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f such 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , o r 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444 , 447 ( 1986"T 

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a w o r k e r ' s r i g h t t o , o r amount o f , c o m p e n s a t i o n 
due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 
F u r t h e r m o r e , t h e C o u r t has s u g g e s t e d t h a t t h e a t t o r n e y f e e award 
need n o t accompany an o r d e r r e g a r d i n g t h e m e r i t s o f t h e c a s e . 
G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 534-35 & n. 3 
( 1 9 8 8 ) ; F a r m e r s I n s . Group v. SAIF, s u p r a . 

-77-



R e l y i n g upon t h e s e a u t h o r i t i e s , we have p r e v i o u s l y h e l d 
t h a t we have j u r i s d i c t i o n t o c o n s i d e r r e q u e s t s f o r a u t h o r i z a t i o n 
o f c l i e n t - p a i d f e e s where our o r d e r s d i d n o t a d d r e s s t h e i s s u e o f 
e i t h e r t h e c o u n s e l ' s e n t i t l e m e n t t o , or t h e amount o f , a 
c l i e n t - p a i d f e e . B e t t y J . E y l e r , 40 Van N a t t a .977 ( 1 9 8 8 ) ; Jane E. 
S t a n l e y , 40 Van N a t t a 831 ( 1 9 8 8 ) . However, we have c o n c l u d e d t h a t 
t o r e c e i v e a u t h o r i z a t i o n , t h e r e q u e s t must be i n c o m p l i a n c e w i t h 
t h e Board r u l e s . S t a n l e y , s u p r a ; E y l e r , s u p r a . 

C o n s e q u e n t l y , r e q u e s t s must be a c c o m p a n i e d by an 
e x e c u t e d r e t a i n e r a g r eement and a s t a t e m e n t o f s e r v i c e s , w h i c h 
s h a l l be f i l e d w i t h i n 15 days a f t e r t h e " p r o c e e d i n g . " OAR 
4 3 8 - 1 5 - 0 1 0 ( 1 ) ; 4 3 8 - 1 5 - 0 1 0 ( 5 ) ; 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . These r u l e s a p p l y 
t o a l l cases p e n d i n g b e f o r e t h e B o a r d , e f f e c t i v e J a n u a r y 1 , 1988. 
OAR 438-05-010; 438-15-003; S t a n l e y , s u p r a . 

H e r e , t h e a u t h o r i z a t i o n r e q u e s t has been a c c o m p a n i e d by 
an a t t o r n e y r e f e r r a l l e t t e r . Such a s u b m i s s i o n c o n s t i t u t e s an 
e x e c u t e d r e t a i n e r a greement p u r s u a n t t o t h e a d m i n i s t r a t o r ' s 
d i r e c t i v e . However, t h e r e q u e s t was s u b m i t t e d a p p r o x i m a t e l y two 
months a f t e r t h e s t i p u l a t i o n was f i l e d w i t h t h e B o a r d and 15 days 
a f t e r t h e d i s m i s s a l o r d e r . Based on t h e a f o r e m e n t i o n e d a u t h o r i t y , 
s u ch a s u b m i s s i o n i s u n t i m e l y . 

As p r e v i o u s l y n o t e d , t h e O c t o b e r 5, 1988 a t t o r n e y f e e 
r e q u e s t was s u b m i t t e d w h i l e t h e Board s t i l l had j u r i s d i c t i o n t o 
a b a t e , amend, o r r e c o n s i d e r i t s September 30, 1988 d i s m i s s a l 
o r d e r . Under such c i r c u m s t a n c e s , t h e Board makes e v e r y e f f o r t t o 
p r o m p t l y p r o c e s s such r e q u e s t s . U n f o r t u n a t e l y , i n t h i s p a r t i c u l a r 
i n s t a n c e , t h e 30-day p e r i o d t o f u r t h e r c o n s i d e r t h e m e r i t s o f t h e 
case e l a p s e d w i t h o u t Board a c t i o n . C o n s e q u e n t l y , t h e m e r i t s o f 
t h e September 30, 1988 o r d e r have become f i n a l by o p e r a t i o n o f 
l a w . See B e t t y J . E y l e r , s u p r a . 

As s t a t e d i n E y l e r , we r e c o g n i z e t h a t a d m i n i s t r a t i v e 
p r o b l e m s have a r i s e n as p a r t i e s become ac c u s t o m e d t o t h e B o a r d ' s 
r u l e s and, p a r t i c u l a r l y , t h e a p p l i c a t i o n o f t h e r u l e s t o a l l 
p e n d i n g c a s e s . However, we c o n t i n u e t o b e l i e v e t h a t t h e 
d i f f i c u l t i e s o c c a s i o n e d by t h i s a d j u s t m e n t s h o u l d n o t cause us t o 
i g n o r e t h e v e r y r u l e s w h i c h ' have been i m p l e m e n t e d . 

A c c o r d i n g l y , because t h e r e q u e s t f o r a c l i e n t - p a i d f e e 
i s u n t i m e l y and s i n c e our o r d e r on t h e m e r i t s has become f i n a l by 
o p e r a t i o n o f l a w , we d e c l i n e t o a u t h o r i z e t h e e m p l o y e r ' s c o u n s e l ' s 
r e q u e s t . I n so d o i n g , we w i s h t o s t r e s s t h a t we a r e n e i t h e r 
q u e s t i o n i n g t h e e m p l o y e r ' s c o u n s e l ' s e n t i t l e m e n t t o , nor t h e 
amount o f , a r e q u e s t e d c l i e n t - p a i d f e e . We'are o n l y s t a t i n g t h a t , 
f o r t h e r e a s o n s d i s c u s s e d above, we a r e u n a b l e t o a p p r o v e t h e 
r e q u e s t . 

I T IS SO ORDERED. 
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ROBERT D. ARMSTRONG, Claimant WCB 86-02776 
Brian R. Whitehead, Claimant's Attorney January 12, 1989 
Acker, et a l . , Defense Attorneys Order on Remand 

By t h e B o a r d en banc. 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . A r m s t r o n g v. A s t e n - H i l l Co., 90 Or App 200 ( 1 9 8 8 ) . 
The c o u r t h e l d t h a t t h e scope o f i t s r e v i e w i n a l l w o r k e r s ' 
c o m p e n s a t i o n cases i n w h i c h p e t i t i o n s f o r r e v i e w a r e f i l e d a f t e r 
J u l y 20, 1987, t h e d a t e HB 2900 was a p p r o v e d by t h e G o v e r n o r , 
s h a l l be as p r o v i d e d i n ORS 1 8 3 . 4 8 2 ( 7 ) and ( 8 ) . The c o u r t n e x t 
h e l d t h a t ORS 183 .482 ( 8 ) ( c ) r e q u i r e s t h e c o u r t t o s e t a s i d e o r 
remand a f i n a l o r d e r w h i c h i s n o t s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e i n t h e r e c o r d . The c o u r t f u r t h e r r e a s o n e d t h a t i n o r d e r 
t o c o n d u c t i t s " s u b s t a n t i a l e v i d e n c e " r e v i e w , i t had t o be a b l e t o 
know what t h e Board f o u n d as f a c t and why i t b e l i e v e d t h a t i t s 
f i n d i n g s l e d t o t h e c o n c l u s i o n s t h a t i t r e a c h e d . 

Because c l a i m a n t f i l e d h i s p e t i t i o n f o r r e v i e w w i t h t h e 
c o u r t on J u l y 27, 1987, t h e c o u r t c o n c l u d e d t h a t t h e scope o f i t s 
r e v i e w was as p r o v i d e d i n ORS 1 8 3 . 4 8 2 ( 7 ) and ( 8 ) . F i n d i n g t h a t 
t h e B o a r d o r d e r was i n a d e q u a t e f o r j u d i c i a l r e v i e w , t h e c o u r t 
remanded f o r r e c o n s i d e r a t i o n . On remand, we c o n c l u d e t h a t 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r c h r o n i c r h i n i t i s i s 
co m p e n s a b l e . T h e r e f o r e , o ur p r i o r o r d e r i s v a c a t e d and r e p l a c e d 
by t h e f o l l o w i n g o r d e r . 

FINDINGS OF FACT 

C l a i m a n t i s a f o r m e r t e x t i l e m i l l w o r k e r who, on 
J a n u a r y 24, 1986, f i l e d a c l a i m f o r nose b l e e d s and h e a d a c h e s , 
a l l e g e d l y due t o h i s e x p o s u r e t o t e x t i l e d u s t and f i b e r s w h i l e 
e m p loyed as a loom o p e r a t o r . The i n s u r e r i s s u e d a d e n i a l on 
F e b r u a r y 7, 1986. C l a i m a n t does n o t c h a l l e n g e t h a t p o r t i o n o f t h e 
d e n i a l w h i c h d e n i e d h eadaches. H i s c l a i m p r o c e e d e d t o h e a r i n g on 
an o c c u p a t i o n a l d i s e a s e t h e o r y i n v o l v i n g a d i a g n o s e d r h i n i t i s 
c o n d i t i o n . 

C l a i m a n t had worked f o r t h e e m p l o y e r as a weaver f o r 
a p p r o x i m a t e l y seven y e a r s p r i o r t o t h e c l a i m . D u r i n g t h i s t i m e , 
he was exposed t o d u s t and f i b e r s r e s u l t i n g f r o m t h e m i l l i n g o f 
a s b e s t o s , c o t t o n , f i b e r g l a s s , and a c r y l i c m a t e r i a l s . Use o f 
a s b e s t o s and c o t t o n f i b e r s was d i s c o n t i n u e d by t h e e m p l o y e r i n 
a p p r o x i m a t e l y 1980. As o f December 1985, t h e e m p l o y e r p r i m a r i l y 
u t i l i z e d synmesh, a m o n o f i l a m e n t f i b e r w h i c h r e s u l t s i n no v i s i b l e 
i r r i t a n t s . C o n s e q u e n t l y , m i l l i n g o f synmesh r e s u l t s i n a l e s s 
d u s t y work e n v i r o n m e n t t h a n a s b e s t o s and c o t t o n m a t e r i a l s . 
However, 20 t o 50 p e r c e n t o f t h e m a t e r i a l p r e s e n t l y used i s o f a 
f i b e r g l a s s o r a c r y l i c n a t u r e , and p a r t i c l e s a r e r e l e a s e d i n t o t h e 
a i r f r o m t h o s e s u b s t a n c e s . 

An a i r q u a l i t y s t u d y o f t h e work p l a c e u n d e r t a k e n i n May 
1986 d i s c l o s e d t h a t t h e work p l a c e p a r t i c u l a t e v a l u e s were 
a p p r o x i m a t e l y l - 1 0 t h o f t h e t h r e s h o l d l i m i t v a l u e a l l o w e d under 
OSHA s t a n d a r d s . The w o r k p l a c e was n e v e r t h e l e s s s u b s t a n t i a l l y more 
d u s t y t h a n t h e a v e r a g e home e n v i r o n m e n t . C l a i m a n t wore a d u s t 
mask b r i e f l y d u r i n g 1985, b u t d i s c o n t i n u e d i t s use because i t 
o b s t r u c t e d h i s v i s i o n . 

C l a i m a n t l a s t w o r k e d f o r t h e e m p l o y e r i n December 1985. 
He was on v a c a t i o n d u r i n g t h e f i r s t two weeks o f J a n u a r y 1986 
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d u r i n g w h i c h t i m e he p u r s u e d an o u t - o f - s t a t e j o b o p p o r t u n i t y . The 
j o b d i d n o t m a t e r i a l i z e . When he r e t u r n e d t o Oregon i n 
m i d - J a n u a r y , c l a i m a n t saw Dr. M i n a r d , - p s y c h i a t r i s t and 
n e u r o l o g i s t , f o r s e v e r e headaches and c h e s t p a i n . 

Dr. M i n a r d f i r s t e xamined c l a i m a n t on J a n u a r y 13, 1986. 
On J a n u a r y 1 7 t h , Dr. M i n a r d a u t h o r i z e d a 30-day r e l e a s e f r o m work 
due t o s e v e r e headaches and t h e need f o r d i a g n o s t i c t e s t s and 
t r e a t m e n t . He s u b s e q u e n t l y r e f e r r e d c l a i m a n t t o Dr. P a r o s a , an 
i n t e r n i s t and B o a r d - e l i g i b l e p u l m o n a r y s p e c i a l i s t , f o r e v a l u a t i o n 
o f h i s headaches as p o s s i b l y r e l a t e d t o s i n u s i t i s and h i s c h e s t 
p a i n s as p o s s i b l y r e l a t e d t o e x p o s u r e t o a s b e s t o s . 

When c l a i m a n t f i r s t saw Dr. Parosa on J a n u a r y 2 1 , 1986, 
he c o m p l a i n e d o f n a s a l b l e e d i n g , n a s a l o b s t r u c t i o n w i t h c o n t i n u o u s 
s e c r e t i o n d r a i n a g e , a l o w - g r a d e s o r e t h r o a t , and a r a s p y v o i c e . 
Among o t h e r t h i n g s , Dr. Parosa d i a g n o s e d r h i n o s i n u s i t i s , w i t h a 
p r o b a b l e m i l d s e c o n d a r y b r o n c h i t i s . T r e a t m e n t i n c l u d e d 
a n t i b i o t i c s , n a s a l s a l i n e , i n t r a n a s a l c o r t i c o s t e r o i d s , and t o p i c a l 
v a s o c o n s t r i c t o r s . 

Dr. P a r o s a r e e x a m i n e d c l a i m a n t on J a n u a r y 27, 1986. 
C l a i m a n t ' s symptoms had g r a d u a l l y w o r sened s i n c e h i s l a s t v i s i t . 
He r e p o r t e d d a i l y n a s a l b l e e d i n g . 

C l a i m a n t was a g a i n examined by Dr. Pa r o s a on 
F e b r u a r y 1 1 , 1986. When c l a i m a n t ' s symptoms p e r s i s t e d , Dr. Parosa 
r e f e r r e d c l a i m a n t t o Dr. Eschelman, an e a r , nose and t h r o a t 
s p e c i a l i s t . 

Dr. Eschelman examined c l a i m a n t on F e b r u a r y 17, 1986. 
Dr. Eschelman d i a g n o s e d a d e v i a t e d septum and a m u c o s a l c y s t , b u t 
he f o u n d no e v i d e n c e o f s i n u s i t i s . He p e r f o r m e d b i l a t e r a l a n t r a l 
i r r i g a t i o n s , w h i c h showed no e v i d e n c e o f c h r o n i c i n f l a m m a t o r y 
c h a n g e s . He recommended t h a t c l a i m a n t m a i n t a i n good w a t e r i n t a k e , 
u t i l i z e n a s a l s a l i n e s p r a y and i r r i g a t i o n , and use a v a p o r i z e r i n 
h i s bedroom and s u b s t a n c e s such as s u g a r l e s s gum t o f a c i l i t a t e 
d r a i n a g e . He recommended t h a t c l a i m a n t d i s c o n t i n u e d e c o n g e s t a n t s 
and o t h e r s y s t e m i c m e d i c a t i o n s . 

C l a i m a n t ' s c o n d i t i o n s u b s e q u e n t l y i m p r o v e d . As o f t h e 
d a t e ' o f h e a r i n g , c l a i m a n t ' s symptoms had r e s o l v e d . 

C l a i m a n t has a h i s t o r y o f hay f e v e r , a l l e r g i c r h i n i t i s , 
p n e umonia, and b r o n c h i t i s . He i s a l l e r g i c t o house d u s t m i t e s . 
He has seven c h i l d r e n , one o f whom has hay f e v e r and one who has 
asthma. He has an i n c r e a s e d t e n d e n c y t o be i n f e c t e d w i t h c o l d s 
and t h e f l u because he has s e v e r a l c h i l d r e n who b r i n g home v i r u s e s 
f r o m e x p o s u r e s o u t s i d e t h e home. C l a i m a n t r i d e s a b i c y c l e f o r 
e x e r c i s e t h r o u g h o u t t h e y e a r . R i d i n g h i s b i c y c l e i n t h e c o l d 
w e a t h e r a g g r a v a t e s h i s symptoms. 

C l a i m a n t has h e a t e d h i s home w i t h f i r e w o o d f o r t h e l a s t 
s even y e a r s . The home i s q u i t e d r a f t y . D u r i n g t h e w i n t e r , t h e 
a i r t e m p e r a t u r e i n t h e home i s m a i n t a i n e d a t a p p r o x i m a t e l y 60 
d e g r e e s . C l a i m a n t has c u t f i r e w o o d f o r h i s own use f o r s i x t o 
e i g h t y e a r s . He c u t f i r e w o o d f o r c o m m e r c i a l s a l e between O c t o b e r 
1985 and J a n u a r y 1986. C l a i m a n t ' s use o f a c h a i n saw r e s u l t s i n 
t h e f o r m a t i o n o f s a w d u s t . He d i s c o n t i n u e d t h i s b u s i n e s s on t h e 
a d v i c e o f one o f h i s p h y s i c i a n s . 

R h i n i t i s i s an i n f l a m m a t i o n o f t h e n a s a l mucosa 
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c h a r a c t e r i z e d by p o s t n a s a l d r a i n a g e , s n e e z i n g , m i l d n a s a l i t c h 
and n a s a l c o n g e s t i o n . C l a i m a n t s u f f e r s f r o m c h r o n i c r h i n i t i s . 
C l a i m a n t s u f f e r e d a w o r s e n i n g o f h i s c h r o n i c r h i n i t i s i n t h e 
l a t t e r p o r t i o n o f 1985 and e a r l y 1986. T h i s w o r s e n i n g o f 
c l a i m a n t ' s r h i n i t i s c o n d i t i o n i s r e l a t e d t o h i s work a c t i v i t i e s . 
H i s work e x p o s u r e s , compared t o h i s o f f - w o r k e x p o s u r e s , were t h e 
g r e a t e r cause o f t h e w o r s e n i n g o f h i s r h i n i t i s . 

C l a i m a n t was a c r e d i b l e w i t n e s s , as were h i s o t h e r 
w i t n e s s e s r e g a r d i n g t h e d u s t l e v e l s a t t h e w o r k p l a c e . 

CONCLUSIONS AND OPINION 

T h i s c l a i m i s one f o r o c c u p a t i o n a l d i s e a s e . To 
e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , a w o r k e r must p r o v e 
t h a t h i s work e x p o s u r e was t h e m a j o r c o n t r i b u t i n g cause o f e i t h e r 
t h e o n s e t or w o r s e n i n g o f h i s c o n d i t i o n . Devereaux v. N o r t h 
P a c i f i c I n s . Co., 74 Or App 388, 391 ( 1 9 8 5 ) . A w o r s e n i n g o f 
symptoms a l o n e i s n o t co m p e n s a b l e . R a t h e r , " w o r s e n i n g " i n t h i s 
c o n t e x t means p a t h o l o g i c a l e x a c e r b a t i o n o f t h e u n d e r l y i n g 
c o n d i t i o n . See Wheeler v. B o i s e Cascade C o r p . , 298 Or 452, 457 
( 1 9 8 5 ) ; W e l l e r v. U n i o n C a r b i d e C o r p . , 288 Or 27, 31-35 ( 1 9 7 9 ) . 

The r e c o r d c o n t a i n s two e x p e r t o p i n i o n s r e g a r d i n g t h e 
cause o f c l a i m a n t ' s c o n d i t i o n and symptoms. One i s t h a t o f 
Dr. P a r o s a , an i n t e r n i s t and B o a r d - e l i g i b l e p u l m o n a r y s p e c i a l i s t . 
The o t h e r i s t h a t o f Dr. M o n t a n a r o , a B o a r d - c e r t i f i e d a l l e r g i s t 
and i m m u n o l o g i s t , who saw c l a i m a n t on March 13, 1986, a t t h e 
r e q u e s t o f t h e i n s u r e r . B o t h D r s . Parosa and M o n t a n a r o d i a g n o s e d 
p r e e x i s t i n g s y m p t o m a t i c r h i n i t i s . B o t h p h y s i c i a n s a l s o 
a c k n o w l e d g e t h a t c l a i m a n t e x p e r i e n c e d a s y m p t o m a t i c a g g r a v a t i o n . 
They d i s a g r e e , however, as t o w h e t h e r c l a i m a n t a l s o e x p e r i e n c e d a 
w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . 

T h e r e f o r e , o ur f i r s t t a s k i s t o d e t e r m i n e w h e t h e r 
c l a i m a n t ' s p r e e x i s t i n g r h i n i t i s c o n d i t i o n w o r s e n e d , e i t h e r 
t e m p o r a r i l y o r p e r m a n e n t l y . See H u t c h e s o n v. W e y e r h a e u s e r , 288 Or 
5 1 , 54-5 ( 1 9 7 9 ) . I f so, we must t h e n d e t e r m i n e w h e t h e r h i s work 
p l a c e e x p o s u r e was t h e m a j o r c o n t r i b u t i n g cause o f t h a t w o r s e n i n g . 

Dr. P a r o s a o p i n e d t h a t a w o r s e n i n g o f symptoms r e f l e c t s 
a w o r s e n i n g o f t h e u n d e r l y i n g r h i n i t i s c o n d i t i o n . He e x p l a i n e d : 

" [ W ] hen I i n i t i a l l y t o o k t h e h i s t o r y f r o m 
[ c l a i m a n t ] we t a l k e d a b o u t l o o s e l y A u g u s t 
b e i n g t h a t t i m e when i t seemed t o g e t 
w o r s e . . . . [ I ] t e x t e n d e d i t i n t h a t i t became 
a more s e v e r e i r r i t a t i v e r h i n o s i n u s i t i s . 
He d e v e l o p e d what he p r e v i o u s l y had n o t 
had, t h a t i s b l e e d i n g , t h a t a t t i m e s was a 
v i r t u a l l y d a i l y o c c u r r e n c e i n a d d i t i o n t o 
w o r s e n i n g e x t e n s i o n [ s i c ] o f i n c r e a s i n g 
s e v e r i t y o f t h e symptoms t h a t were t h e r e 
p r i o r t o A u g u s t . Now, t o me, t h a t i s a 
w o r s e n i n g o f t h e syndrome t h a t he had p r i o r 
t o A u g u s t , w h i c h I b e l i e v e , a g a i n , was 
r e l a t e d t o h i s work e x p o s u r e . . . . I f t h e 
symptoms g e t w o r s e , w h i c h a r e t h e 
c o r r e l a t i o n o f t h e -- t h e s y m p t o m a t i c 
c o r r e l a t e o f t h e s i g n s t h a t t h e p h y s i c i a n 
s e e s , one must c o n c l u d e t h a t t h e p r o c e s s 
c a u s i n g them a l s o w o r s e n e d . " 
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Dr. M o n t a n a r o examined c l a i m a n t on March 13, 1986, a t 
t h e r e q u e s t o f t h e i n s u r e r . H i s t e s t i m o n y r e g a r d i n g t h e 
c o r r e l a t i o n b etween an i n c r e a s e i n symptoms and a w o r s e n i n g o f t h e 
u n d e r l y i n g c o n d i t i o n i s a mbiguous. E a r l y i n h i s t e s t i m o n y he 
s t a t e d : 

" W e l l , I f e e l t h a t ... i r r i t a n t e x p o s u r e s , 
e i t h e r i n t h e w o r k p l a c e or away f r o m t h e 
w o r k p l a c e , may r e s u l t i n a s i g n i f i c a n t 
w o r s e n i n g o f — o f symptoms. Symptoms do 
n o t i m p l y t h a t t h e r e a r e -- t h e r e a r e 
u n d e r l y i n g s i g n i f i c a n t p a t h o l o g i c c h a n g e s . 
We have i n d i v i d u a l s who have r u n n y n o s e s , 
s n e e z i n g , who, i f you go i n and l o o k a t 
them have v e r y l i t t l e i n t h e way o f 
p a t h o l o g i c c h a n g e s . I f you b i o p s y t h a t 
t i s s u e , i t w o u l d n o t show any s i g n i f i c a n t 
p a t h o l o g i c c h a n g e s . " (Emphasis a d d e d ) . 

L a t e r i n h i s t e s t i m o n y , Dr. M o n t a n a r o o p i n e d " t h a t a 
change i n a p h y s i o l o g i c c o n d i t i o n f r o m m i n u t e t o m i n u t e or day t o 
day may n o t r e s u l t i n a l o n g t e r m change i n a d i s e a s e or a 
c o n d i t i o n . . . . " ( Emphasis a d d e d ) . 

The i n s u r e r c i t e s Dr. M o n t a n a r o ' s t e s t i m o n y i n s u p p o r t 
o f t h e p r o p o s i t i o n t h a t c l a i m a n t s u f f e r e d o n l y an e x a c e r b a t i o n o f 
symptoms and n o t a w o r s e n i n g o f h i s u n d e r l y i n g r h i n i t i s 
c o n d i t i o n . We c o n c l u d e , however, based upon t h e f o r e g o i n g , t h a t 
Dr. M o n t a n a r o was o f t h e o p i n i o n c l a i m a n t d i d s u f f e r a w o r s e n i n g 
o f h i s c o n d i t i o n a l b e i t a w o r s e n i n g t h a t was n e i t h e r " s i g n i f i c a n t " 
n o r " l o n g t e r m . " 

I n W e l l e r v. U n i o n C a r b i d e , s u p r a , 288 Or a t 36 ( 1 9 8 0 ) , 
t h e Supreme C o u r t c o n s i d e r e d t h e q u e s t i o n w h e t h e r a w o r s e n i n g need 
be " s i g n i f i c a n t " i n o r d e r t o be c o m p e n s a b l e . The C o u r t c o n c l u d e d 
t h a t i t need n o t be " s i g n i f i c a n t . " I n s t e a d , t h e C o u r t r e a s o n e d 
t h a t a w o r s e n i n g was c ompensable i f i t e i t h e r r e q u i r e s m e d i c a l 
s e r v i c e s o r r e s u l t s i n d i s a b i l i t y . See f o r m e r ORS 6 5 6 . 0 0 5 ( 8 ) , 
6 5 6 . 8 0 2 ( 1 ) ( a ) and 656.804. S i m i l a r l y , t h e C o u r t c o n c l u d e d t h a t a 
w o r s e n i n g need n o t be p e r m a n e n t i n o r d e r t o be c o m p e n s a b l e . 
R a t h e r , a t e m p o r a r y w o r s e n i n g i s compensable so l o n g as i t 
r e q u i r e s m e d i c a l s e r v i c e s or r e s u l t s i n t e m p o r a r y d i s a b i l i t y . I d . 

C l a i m a n t m i s s e d no work as a r e s u l t o f t h e w o r s e n i n g o f 
h i s r h i n i t i s . However, he d i d r e q u i r e t h e m e d i c a l s e r v i c e s o f 
D r s . P a r o s a and Eschelman i n o r d e r t o t r e a t h i s w o r s e n e d 
c o n d i t i o n . We c o n c l u d e t h a t c l a i m a n t has p r o v e n a w o r s e n e d 
c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s . 

We must n e x t d e t e r m i n e w h e t h e r c l a i m a n t ' s e x p o s u r e t o 
d u s t i n t h e w o r k p l a c e was t h e m a j o r c o n t r i b u t i n g cause o f t h i s 
w o r s e n e d c o n d i t i o n . Aware o f a l l p o t e n t i a l c auses i n c l a i m a n t ' s 
c a s e , Dr.' P a r o s a i s o f t h e o p i n i o n t h a t c l a i m a n t ' s e x p o s u r e t o 
i r r i t a n t s a t work i s t h e m a j o r c o n t r i b u t i n g cause o f h i s 
r h i n i t i s . He bases t h e c a u s a l c o n n e c t i o n on t h e h i s t o r y by 
c l a i m a n t and t h e t e s t i m o n y o f o t h e r w i t n e s s e s o f s i g n i f i c a n t 
e x p o s u r e t o i r r i t a n t p a r t i c u l a t e s i n t h e work p l a c e . He a l s o 
r e l i e s , i n p a r t , on t h e r e s o l u t i o n o f t h e symptoms a f t e r c l a i m a n t 
l e f t t h a t e n v i r o n m e n t . 

Dr. M o n t a n a r o d i s a g r e e s w i t h Dr. P a r o s a t o t h e e x t e n t 
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t h a t Dr. P a r o s a b e l i e v e s c l a i m a n t ' s work e x p o s u r e was t h e m a j o r 
c o n t r i b u t i n g cause o f c l a i m a n t ' s c h r o n i c r h i n i t i s c o n d i t i o n . 
Dr. M o n t a n a r o o p i n e s t h a t c l a i m a n t ' s c h r o n i c c o n d i t i o n was 
p r e d o m i n a n t l y caused by nonwork e x p o s u r e s r a t h e r t h a n work 
e x p o s u r e s . However, as e a r l i e r n o t e d , Dr. M o n t a n a r o h i m s e l f 
o p i n e s t h a t c l a i m a n t ' s work e x p o s u r e s r e s u l t e d i n an a g g r a v a t i o n 
o f h i s symptoms. W h i l e he f u r t h e r o p i n e s t h a t t h o s e e x p o s u r e s d i d 
n o t r e s u l t i n a " s i g n i f i c a n t " w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n , h i s o p i n i o n n e v e r t h e l e s s a c k n o w l e d g e s a w o r k - r e l a t e d 
w o r s e n i n g . We have p r e v i o u s l y c o n c l u d e d t h a t t h e w o r s e n i n g was 
s u f f i c i e n t t o r e q u i r e m e d i c a l s e r v i c e s . C o n s e q u e n t l y , Dr. 
M o n t a n a r o ' s t e s t i m o n y s u p p o r t s t h e c o n c l u s i o n t h a t t h e w o r s e n i n g 
i s c o m p e n s a b l e . 

Even i f we were t o i n t e r p r e t Dr. M o n t a n a r o ' s t e s t i m o n y 
as n o t s u p p o r t i n g w o r k p l a c e e x p o s u r e s as t h e m a j o r cause o f a 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g r h i n i t i s c o n d i t i o n , we w o u l d 
n e v e r t h e l e s s f i n d Dr. P a r o s a ' s o p i n i o n on t h i s i s s u e more 
p e r s u a s i v e t h a n t h a t o f Dr. M o n t a n a r o . We a r e i n f l u e n c e d by 
s e v e r a l f a c t o r s . 

On r e c o n s i d e r a t i o n , we q u e s t i o n t h e d i a g n o s t i c a d v a n t a g e 
o b t a i n e d by Dr. M o n t a n a r o ' s s i n g l e v i s i t t o t h e work s i t e . L i k e 
t h e R e f e r e e , we a r e u n p e r s u a d e d t h a t t h e c o n d i t i o n s o b s e r v e d by 
Dr. M o n t a n a r o n e c e s s a r i l y r e p r e s e n t e d t h e work c o n d i t i o n s under 
w h i c h c l a i m a n t t y p i c a l l y w o r k e d . The c r e d i b l e l a y t e s t i m o n y o f 
c l a i m a n t and o t h e r m i l l employees d e s c r i b e s c o n d i t i o n s w h i c h a r e 
s i g n i f i c a n t l y more d u s t y t h a n t h o s e o b s e r v e d by Dr. M o n t a n a r o . 

We a l s o a t t a c h l i t t l e p e r s u a s i v e v a l u e t o t h e f a c t t h a t 
d ocumented d u s t l e v e l s a t t h e m i l l d i d n o t exceed t h e a l l o w a b l e 
l i m i t . We f i r s t n o t e t h a t t h e w o r k p l a c e t e s t i n g was u n d e r t a k e n 
s e v e r a l months f o l l o w i n g t h e d a t e when c l a i m a n t l e f t h i s 
employment. I n a d d i t i o n , t h e mere f a c t t h a t d u s t l e v e l s were 
w i t h i n l e g a l l i m i t s does n o t mean t h a t t h e d u s t d i d n o t cause an 
a g g r a v a t i o n o f c l a i m a n t ' s r h i n i t i s c o n d i t i o n . See Palmer v. SAIF, 
78 Or App 1 5 1 , 155 n.4 ( 1 9 8 6 ) ( c o u r t u n p e r s u a d e d by f a c t t h a t 
s a w d u s t l e v e l s o n l y 7 t o 13 p e r c e n t o f a l l o w a b l e Oregon l i m i t ) . 
I n t h i s r e g a r d , b o t h d o c t o r s a g r e e d t h a t some i n d i v i d u a l s a r e more 
s e n s i t i v e t o s u c h s u b s t a n c e s and c o u l d show a r e a c t i o n t o 
p a r t i c u l a t e s a t t h e l e v e l shown on t h e t e s t . 

I n a d d i t i o n , i n t h e p r o c e s s o f c o m p a r i n g work e x p o s u r e s 
w i t h o f f - w o r k e x p o s u r e s , Dr. M o n t a n a r o n o t e d s e v e r a l o f f - w o r k 
f a c t o r s t h e s i g n i f i c a n c e o f w h i c h we q u e s t i o n . For e x a m p l e , 
Dr. M o n t a n a r o n o t e s i n a March 24, 1986 r e p o r t t h a t c l a i m a n t 
m a i n t a i n s dogs and g e r b i l s i n h i s home and t h a t he a l s o has f a r m 
a n i m a l s i n h i s i m m e d i a t e e n v i r o n m e n t . He s u b s e q u e n t l y t e s t i f i e d 
t h a t t h e p r e s e n c e o f an a l l e r g y t o a n i m a l s w o u l d be a s i g n i f i c a n t 
f i n d i n g . However, Dr. M o n t a n a r o s u b j e c t e d c l a i m a n t t o a c o m p l e t e 
a l l e r g y p r o f i l e w h i c h d i s c l o s e d no e v i d e n c e o f a l l e r g y t o animals'. 

Dr. M o n t a n a r o a l s o n o t e d t h a t c l a i m a n t h e a t e d h i s home 
w i t h a w o o d s t o v e . W h i l e Dr. P a r o s a a g r e e d t h a t a home h e a t e d by 
wood b u r n i n g c o u l d be d r y and t h a t t h i s d r y n e s s c o u l d a g g r a v a t e an 
e x i s t i n g r e s p i r a t o r y c o n d i t i o n , he f u r t h e r o p i n e d t h a t t h e most 
s i g n i f i c a n t p r o b l e m c r e a t e d by use o f a w o o d - b u r n i n g s t o v e i s a 
r e s u l t a n t i n d o o r c o n c e n t r a t i o n o f p o l l u t a n t s . However, he 
e x p l a i n e d t h a t t h e f a c t c l a i m a n t r e s i d e d i n a v e r y o l d , d r a f t y 
house w o u l d m i t i g a t e t h i s p r o b l e m . 

M o r e o v e r , i n h i s March 24, 1986 r e p o r t , Dr. M o n t a n a r o 
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n o t e d a p o s s i b l e a s s o c i a t i o n between c l a i m a n t ' s c h r o n i c r h i n i t i s 
and b o t h h i s n a s a l - s e p t a l d e v i a t i o n and h i s r i g h t a n t r a l m u c o s a l 
c y s t . However, he t e s t i f i e d t h a t v e r y few p e o p l e a r e f r e e o f a 
n a s a l - s e p t a l d e v i a t i o n . He s u g g e s t e d t h a t a " p r o n o u n c e d " 
d e v i a t i o n w o u l d be r e q u i r e d t o p r o d u c e symptoms, b u t he d i d n o t 
e x p r e s s an o p i n i o n as t o t h e d e g r e e o f c l a i m a n t ' s d e v i a t i o n . 
S i m i l a r l y , he t e s t i f i e d t h a t , t h e s i g n i f i c a n c e o f a m u c o s a l c y s t i s 
l i m i t e d and, i n a d d i t i o n , t h a t many i n d i v i d u a l s who have m u c o s a l 
c y s t s e x p e r i e n c e a b s o l u t e l y no symptoms. 

I n sum, we c o n c l u d e t h a t Dr. M o n t a n a r o ' s t e s t i m o n y 
s u p p o r t s our d e t e r m i n a t i o n t h a t c l a i m a n t ' s work e x p o s u r e was t h e 
m a j o r c o n t r i b u t i n g cause o f a t l e a s t a t e m p o r a r y w o r s e n i n g o f h i s 
r h i n i t i s c o n d i t i o n . A l t e r n a t i v e l y , t o t h e e x t e n t Dr. M o n t a n a r o 
m i g h t be i n t e r p r e t e d as o p p o s i n g such a d e t e r m i n a t i o n , we c o n c l u d e 
t h a t h i s t e s t i m o n y i s l e s s p e r s u a s i v e t h a n t h a t o f Dr. P a r o s a . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d i n 
t h i s m a t t e r . ORS 6 5 6 . 3 8 2 ( 2 ) ; 6 5 6 . 3 8 6 ( 1 ) . Such a f e e i s d e f i n e d 
as an " a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . Y e t , we c a n n o t award 
such a f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Inasmuch as no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be 
a w a r d e d . 

ORDER 

The B o a r d ' s O r d e r on Review d a t e d June 30, 1987 i s 
v a c a t e d . The R e f e r e e ' s o r d e r d a t e d O c t o b e r 2 1 , 1986, as amended 
on November 7, 1986, i s a f f i r m e d . The i n s u r e r ' s d e n i a l d a t e d 
F e b r u a r y 7, 1986 i s s e t a s i d e and t h e c l a i m i s remanded t o t h e 
i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . 

Board Member F e r r i s , d i s s e n t i n g : 

Because I w o u l d c o n c l u d e t h a t c l a i m a n t has f a i l e d t o 
p r o v e t h a t work p l a c e e x p o s u r e t o d u s t was t h e m a j o r cause o f a 
w o r s e n i n g o f a p r e e x i s t i n g r h i n i t i s c o n d i t i o n , I d i s s e n t . 

The m a j o r i t y f i n d s t h a t Dr. P a r o s a i s more p e r s u a s i v e 
t h a n Dr. M o n t a n a r o . I w o u l d c o n c l u d e o t h e r w i s e . Dr. M o n t a n a r o i s 
a B o a r d - c e r t i f i e d a l l e r g i s t ' a n d i m m u n o l o g i s t . Dr. P a r o s a i s n o t 
B o a r d - c e r t i f i e d . Dr. M o n t a n a r o p e r s o n a l l y i n s p e c t e d c l a i m a n t ' s 
work s i t e . Dr. P a r o s a d i d n o t . M o r e o v e r , Dr. P a r o s a ' s i m p r e s s i o n 
t h a t c l a i m a n t ' s work p l a c e was c o n s i s t e n t l y " v e r y d u s t y " i s a t 
odds w i t h d o c u m e n t a r y s t u d i e s o f t h e work s i t e , as w e l l as t h e 
p e r s o n a l o b s e r v a t i o n s o f b o t h Dr. M o n t a n a r o and Mr. S c o t t , an 
i n d u s t r i a l h y g i e n i s t . I n a d d i t i o n , Dr. P a r o sa d i d n o t o f f e r a 
p e r s u a s i v e e x p l a n a t i o n why he f e l t t h a t c l a i m a n t ' s work p l a c e was 
t h e m a j o r cause o f h i s c o n d i t i o n when he a d m i t t e d t h a t c l a i m a n t 
was r e g u l a r l y e x p o sed t o a w i d e v a r i e t y o f i r r i t a n t s o f f t h e j o b . 

Nor does t h e m a j o r i t y a d d r e s s t h e f a c t t h a t c l a i m a n t ' s 
symptoms c o n t i n u e d f o r t h r e e months a f t e r he l e f t t h e work s i t e . 
I n t h i s r e g a r d , Dr. M o n t a n a r o s t a t e d t h a t symptoms o f i r r i t a n t 
r h i n i t i s w i l l u s u a l l y s u b s i d e once e x p o s u r e t o t h e i r r i t a n t i s 
d i s c o n t i n u e d . By c o n t r a s t , Dr. P a r o s a d i d n o t o f f e r an 
e x p l a n a t i o n r e g a r d i n g why c l a i m a n t ' s symptoms c o n t i n u e d a f t e r he 
l e f t t h e work s i t e . F u r t h e r , when h i s t r e a t m e n t s p r o v e d 
i n e f f e c t i v e , Dr. P a r o s a r e f e r r e d c l a i m a n t t o Dr. E s c h e l m a n , who 
d i a g n o s e d a d e v i a t e d septum and a m u c o s a l c y s t . Dr. Eschelman 
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f o u n d no e v i d e n c e o f s i n u s i t i s . I n l i g h t o f h i s d i a g n o s i s , Dr. 
Eschelman d i s c o n t i n u e d t h e a n t i b i o t i c s c l a i m a n t was t a k i n g and 
p r e s c r i b e d t r e a t m e n t w h i c h e v e n t u a l l y e f f e c t e d a c u r e . 

Based upon t h e f o r e g o i n g , I w o u l d c o n c l u d e t h a t c l a i m a n t 
has f a i l e d t o s u s t a i n h i s b u r d e n o f p r o o f . The i n s u r e r ' s d e n i a l 
s h o u l d be r e i n s t a t e d and u p h e i d . 

TORIA S. BENSON, Claimant WCB 85-14056 & 84-01712 
J o l l e s , et a l . , Claimant's Attorneys January 12, 1989 
Roberts, et a l . , Defense Attorneys Order on Reconsideration 

The s e l f - i n s u r e d e m p l o y e r , c l a i m a n t ( p r o s e ) , and 
c l a i m a n t ' s f o r m e r a t t o r n e y , have each r e q u e s t e d r e c o n s i d e r a t i o n o f 
t h e Board's Order on Review d a t e d June 2 1 , 1988, w h i c h , i n t e r 
a l i a : ( 1 ) f o u n d c l a i m a n t ' s n e c k , b a c k , b i l a t e r a l s h o u l d e r , and 
i n j u r y - r e l a t e d p s y c h o l o g i c a l s t r e s s c o n d i t i o n s c o m p e n s a b l e ; ( 2 ) 
f o u n d her o c c u p a t i o n a l d i s e a s e c l a i m f o r an a l l e g e d c h e m i c a l 
s e n s i t i v i t y c o n d i t i o n n o t co m p e n s a b l e ; and ( 3 ) f o u n d her 
o c c u p a t i o n a l d i s e a s e c l a i m f o r a p s y c h o l o g i c a l s t r e s s c o n d i t i o n 
t i m e l y f i l e d , b u t n o t co m p e n s a b l e . On J u l y 5, 1988, t h e Board 
a b a t e d i t s o r d e r . T h e r e a f t e r , c l a i m a n t r e q u e s t e d t h e Board t o 
d e c o n s o l i d a t e and remand her c h e m i c a l s e n s i t i v i t y c l a i m t o t h e 
H e a r i n g s D i v i s i o n . 

C l a i m a n t ' s f o r m e r a t t o r n e y has r e q u e s t e d an a t t o r n e y f e e 
f o r h i s s e r v i c e s r e n d e r e d a t t h e h e a r i n g . P u r s u a n t t o ORS 
6 5 6 . 0 0 5 ( 1 9 ) and Adams v. T r a n s a m e r i c a I n s u r a n c e , 45 Or App 769, 
774 ( 1 9 8 0 ) , we f i n d t h a t c l a i m a n t ' s f o r m e r a t t o r n e y l a c k s s t a n d i n g 
t o r e q u e s t r e c o n s i d e r a t i o n . A c c o r d i n g l y , we do n o t r e a c h t h e 
m e r i t s o f h i s r e q u e s t . 

C l a i m a n t has r e q u e s t e d d e c o n s o l i d a t i o n and remand o f her 
c h e m i c a l s e n s i t i v i t y c l a i m . We d e c l i n e t o g r a n t h e r r e q u e s t s . 
ORS 6 5 6 . 2 9 5 ( 5 ) & ( 6 ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Board a d h e r e s t o 
and r e p u b l i s h e s i t s f o r m e r o r d e r as amended, e f f e c t i v e t h i s d a t e . 

I T IS SO ORDERED. 

HUN J. KIM, Claimant WCB 86-09851 
Welch, et a l . , Claimant's Attorneys January 12, 1989 
Acker, et a l . , Defense Attorneys Order Denying Request 

The i n s u r e r ' s c o u n s e l seeks B o a r d a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w w h i c h c u l m i n a t e d 
i n o u r F e b r u a r y 19, 1988 Orde r on Review. The r e q u e s t i s d e n i e d . 

FINDINGS 

On F e b r u a r y 19, 1988, t h e Board a f f i r m e d t h e R e f e r e e ' s 
o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y 
c l a i m . The Boar d ' s o r d e r d i d n o t a d d r e s s t h e i s s u e of, a 
c l i e n t - p a i d f e e . 

On March 18, 1988, c l a i m a n t a p p e a l e d t h e Bo a r d ' s 
F e b r u a r y 19, 1988 o r d e r t o t h e C o u r t o f A p p e a l s . 

On May 3 1 , 1988, t h e i n s u r e r ' s c o u n s e l s o u g h t 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on B o a r d 
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r e v i e w . The r e q u e s t d i d n o t i n c l u d e an e x e c u t e d r e t a i n e r 
a g r e e m e n t . 

CONCLUSIONS 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f s u c h 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , o r 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 ( 1 9 8 6 ) . 

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a w o r k e r ' s r i g h t t o , or amount o f , c o m p e n s a t i o n 
due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 
F u r t h e r m o r e , t h e C o u r t has s u g g e s t e d t h a t t h e a t t o r n e y f e e awar d 
need n o t accompany an o r d e r r e g a r d i n g t h e m e r i t s o f t h e c a s e . 
G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 534-35 & n. 3 
( 19 88 ) ; F a r m e r s I n s . Group v. SAIF, s u p r a . 

R e l y i n g upon t h e s e a u t h o r i t i e s , we have p r e v i o u s l y h e l d 
t h a t we have j u r i s d i c t i o n t o c o n s i d e r r e q u e s t s f o r a u t h o r i z a t i o n 
o f c l i e n t - p a i d f e e s where our f i n a l o r a p p e a l e d o r d e r s d i d n o t 
a d d r e s s t h e i s s u e o f e i t h e r t h e c o u n s e l ' s e n t i t l e m e n t t o , o r t h e 
amount o f , a c l i e n t - p a i d f e e . Jane E. S t a n l e y , 40 Van N a t t a 831 
( 1 9 8 8 ) ; F r a n k l i n Brown, 40 Van N a t t a 786 ( 1 9 8 8 ) . However, we have 
c o n c l u d e d t h a t t o r e c e i v e a u t h o r i z a t i o n , t h e r e q u e s t must be i n 
c o m p l i a n c e w i t h B o a r d r u l e s . S t a n l e y , s u p r a ; Brown, s u p r a . 

C o n s e q u e n t l y , r e q u e s t s must be ac c o m p a n i e d by an 
e x e c u t e d r e t a i n e r a g r eement and a s t a t e m e n t o f s e r v i c e s , w h i c h 
s h a l l be f i l e d w i t h i n 15 days a f t e r t h e a f t e r t h e f i l i n g o f t h e 
l a s t b r i e f t o t h e B o a r d . OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) ; 4 3 8 - 1 5 - 0 1 0 ( 5 ) ; 
4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . These r u l e s a p p l y t o a l l c a s e s p e n d i n g b e f o r e 
t h e B o a r d , e f f e c t i v e J a n u a r y 1 , 1988. OAR 438-05-010; 438-15-003; 
S t a n l e y , s u p r a . 

H e r e , t h e a u t h o r i z a t i o n r e q u e s t has been a c c o m p a n i e d by 
a s t a t e m e n t o f s e r v i c e . However, n e i t h e r an e x e c u t e d r e t a i n e r 
a g r e e m e n t n o r an a t t o r n e y r e f e r r a l l e t t e r has been s u b m i t t e d . 
Under such c i r c u m s t a n c e s , a u t h o r i z a t i o n c a n n o t be g i v e n . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 1 ) . Even had a c c e p t a b l e d o c u m e n t a t i o n e s t a b l i s h i n g 
l e g a l r e p r e s e n t a t i o n been s u b m i t t e d , t h e r e q u e s t w o u l d s t i l l n o t 
r e c e i v e o ur a u t h o r i z a t i o n . We r e a c h t h i s c o n c l u s i o n because t h e 
i n s u r e r ' s c o u n s e l ' s r e q u e s t has been s u b m i t t e d more t h a n 3 months 
a f t e r t h e i s s u a n c e o f t h e Board's F e b r u a r y 19, 1988 o r d e r . See 
F r a n k l i n Brown, s u p r a . 

As s t a t e d i n Brown, we r e c o g n i z e t h a t a d m i n i s t r a t i v e 
p r o b l e m s have a r i s e n as p a r t i e s become a c c u s t o m e d t o t h e B o a r d ' s 
r u l e s a n d , p a r t i c u l a r l y , t h e a p p l i c a t i o n o f t h e r u l e s t o a l l 
p e n d i n g c a s e s . However, we c o n t i n u e t o b e l i e v e t h a t t h e 
d i f f i c u l t i e s o c c a s i o n e d by t h i s a d j u s t m e n t s h o u l d n o t cause us t o 
i g n o r e t h e v e r y r u l e s w h i c h have been i m p l e m e n t e d . 

A c c o r d i n g l y , because t h e r e q u e s t f o r a c l i e n t - p a i d f e e 
i s u n t i m e l y and s i n c e j u r i s d i c t i o n t o c o n s i d e r t h e m e r i t s o f t h e 
case p r e s e n t l y r e s t s w i t h t h e C o u r t o f A p p e a l s , we d e c l i n e t o 
a u t h o r i z e t h e i n s u r e r ' s c o u n s e l ' s r e q u e s t . I n so d o i n g , we w i s h 
t o s t r e s s t h a t we a r e n e i t h e r q u e s t i o n i n g t h e i n s u r e r ' s c o u n s e l ' s 
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e n t i t l e m e n t t o , nor t h e amount o f , a r e q u e s t e d c l i e n t - p a i d f e e . 
We a r e o n l y s t a t i n g t h a t , f o r t h e r e a s o n s d i s c u s s e d a b ove, we a r e 
u n a b l e t o a p p r o v e t h e r e q u e s t . 

I T IS SO ORDERED. 

SUSAN K. COOK, Claimant WCB 87-15817 
Kelley & Kell e y , Claimant's Attorneys January 13, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e H u f f ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s 
i n e x c e s s o f t h e g u i d e l i n e s s e t f o r t h i n OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) ; and 
( 2 ) a s s e s s e d a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r t h e 
i n s u r e r ' s a l l e g e d u n r e a s o n a b l e c l a i m s p r o c e s s i n g . C l a i m a n t f a i l e d 
t o t i m e l y f i l e h e r r e s p o n d e n t ' s b r i e f . We a f f i r m on t h e m e d i c a l 
s e r v i c e s i s s u e and r e v e r s e on t h e p e n a l t y and a t t o r n e y f e e i s s u e . 

ISSUES 

1 . M e d i c a l S e r v i c e s . Whether c l a i m a n t has p r o v e n by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t c h i r o p r a c t i c t r e a t m e n t s i n 
e x c e s s o f two per month a r e r e a s o n a b l e and n e c e s s a r y ? 

2. P e n a l t y and A t t o r n e y Fee. 

FINDINGS OF FACT 

The Board a d o p t s t h e R e f e r e e ' s F i n d i n g s o f F a c t as i t s 
own. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s i n e x c e s s o f 
two p e r month a r e r e a s o n a b l e and n e c e s s a r y as r e l a t e s t o her r i g h t 
arm c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s 

The i n s u r e r a r g u e s on r e v i e w t h a t none o f Dr. D u r r a n t ' s 
r e p o r t s c o n t a i n any o p i n i o n j u s t i f y i n g c h i r o p r a c t i c t r e a t m e n t s i n 
e x c e s s o f two p e r month. We do n o t a g r e e . W h i l e Dr. D u r r a n t ' s 
r e p o r t s do n o t e x p r e s s l y d e f e n d a t r e a t m e n t f r e q u e n c y i n e x c e s s o f 
two p e r month, t h o s e r e p o r t s do e x p l a i n t h e need f o r c l a i m a n t ' s 
c u r r e n t t r e a t m e n t r e g i m e n . T h a t r e g i m e n i n v o l v e s t r e a t m e n t s i n 
e x c e s s o f two p e r month. T h e r e f o r e , by n e c e s s a r y i n f e r e n c e , 
Dr. D u r r a n t ' s r e p o r t s do j u s t i f y t r e a t m e n t s i n e x c e s s o f two p e r 
month. M o r e o v e r , c o n t r a r y t o t h e i n s u r e r ' s a s s e r t i o n , Dr. D u r r a n t 
d i d r e s p o n d t o Dr. Duncan's A u g u s t 19, 1987 r e p o r t . See Ex. 11a. 

S u b j e c t t o t h e f o r e g o i n g s u p p l e m e n t a t i o n , t h e B o a r d 
a d o p t s t h e R e f e r e e ' s o p i n i o n on t h e m e d i c a l s e r v i c e s i s s u e . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e a s s e s s e d a p e n a l t y and a s s o c i a t e d a t t o r n e y 
f e e f o r u n r e a s o n a b l e d e n i a l . More s p e c i f i c a l l y , t h e R e f e r e e f o u n d 
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t h a t , on i t s f a c e , t h e d e n i a l does n o t p r o v i d e r e a s o n a b l e 
j u s t i f i c a t i o n f o r d e n y i n g o r r e f u s i n g t o pay f o r t h e c h i r o p r a c t i c 
t r e a t m e n t d i r e c t e d a t c l a i m a n t ' s r i g h t arm c o n d i t i o n . 

The i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n . I t a r g u e d t h a t 
Dr. Duncan's A u g u s t 19, 1987 r e p o r t p r o v i d e d a r e a s o n a b l e b a s i s 
f o r t h e d e n i a l . 

On r e c o n s i d e r a t i o n , t h e R e f e r e e r e a f f i r m e d h i s p r i o r 
d e c i s i o n w i t h some c l a r i f i c a t i o n . The R e f e r e e e x p l a i n e d t h a t t h e 
p e n a l t y and a t t o r n e y f e e award were n o t imposed because o f an 
" u n r e a s o n a b l e d e n i a l " b u t , r a t h e r , were imposed f o r " u n r e a s o n a b l e 
r e f u s a l t o pay f o r t r e a t m e n t d i r e c t e d t o t h e r i g h t arm i n t h e 
absence o f a f o r m a l d e n i a l . " 

We f i n d t h a t t h e award o f a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e i s n o t p r o p e r under e i t h e r t h e o r y . W i t h r e g a r d t o 
t h e " u n r e a s o n a b l e d e n i a l " t h e o r y , we a r g e e w i t h t h e i n s u r e r t h a t 
Dr. Duncan's A u g u s t 19, 1987 r e p o r t d i d p r o v i d e a r e a s o n a b l e b a s i s 
f o r t h e d e n i a l . W i t h r e g a r d t o t h e " u n r e a s o n a b l e r e f u s a l t o pay" 
t h e o r y , so f a r as t h e r e c o r d d i s c l o s e s , c l a i m a n t d i d n o t r e q u e s t a 
p e n a l t y o r a s s o c i a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s f a i l u r e t o 
i s s u e a f o r m a l d e n i a l o f t h e r i g h t arm c o n d i t i o n . I n s t e a d , 
c l a i m a n t ' s a r g u m e n t , as e v i d e n c e d by her r e s p o n s e t o t h e i n s u r e r ' s 
m o t i o n f o r r e c o n s i d e r a t i o n , was t h a t t h e m e d i c a l e v i d e n c e was 
i n s u f f i c i e n t t o s u p p o r t a d e n i a l . As s t a t e d a b o v e , we do n o t 
a g r e e . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
Boa r d r e v i e w . ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an 
"as s e s s e d f e e . " See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, c l a i m a n t ' s b r i e f 
on r e v i e w was n o t t i m e l y s u b m i t t e d . An u n t i m e l y b r i e f does n o t 
q u a l i f y as " l e g a l r e p r e s e n t a t i o n ... f o r t h e c l a i m a n t . . . [ u p o n ] 
r e v i e w on a p p e a l . " See 6 5 6 . 3 8 2 ( 2 ) . T h e r e f o r e , t h e f i l i n g o f an 
u n t i m e l y b r i e f does n o t c r e a t e e n t i t l e m e n t t o an i n s u r e r - p a i d 
a t t o r n e y f e e . S h i r l e y M. Brown, 40 Van N a t t a 879 ( 1 9 8 8 ) . We 
c o n c l u d e t h a t c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o award o f an 
i n s u r e r - p a i d a t t o r n e y f e e on r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n a u r y 6, 1988, as 
r e c o n s i d e r e d F e b r u a r y 2, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t a s s e s s e d a p e n a l t y 
and a s s o c i a t e d a t t o r n e y f e e f o r f a i l u r e t o i s s u e a f o r m a l d e n i a l 
i s r e v e r s e d . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $806. 

GROVER JOHNSON, Claimant WCB 88-12065 
Jack O f e l t , J r . , Claimant's Attorney January 13, 1989 
Randolph Harris (SAIF), Defense Attorney Order Denying Motion t o Dismi 

The SAIF C o r p o r a t i o n has moved f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r Board r e v i e w , c o n t e n d i n g t h a t c l a i m a n t has 
n o t t i m e l y f i l e d a r e q u e s t f o r r e v i e w i n a c c o r d a n c e w i t h s t a t u t o r y 
r e q u i r e m e n t s . We deny t h e m o t i o n . 

FINDINGS 

The R e f e r e e ' s o r d e r was d a t e d November 4, 1988. The 
o r d e r was i s s u e d by R e f e r e e B a r r y B e n n e t t . The R e f e r e e d e c l i n e d 
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t o g r a n t c l a i m a n t ' s r e q u e s t f o r p e rmanent t o t a l d i s a b i l i t y , b u t 
awarded 35 p e r c e n t u n s c h e d u l e d p e rmanent d i s a b i l i t y f o r a back 
c o n d i t i o n . 

On November 28, 1988, c l a i m a n t m a i l e d , by c e r t i f i e d 
m a i l , a r e q u e s t f o r r e v i e w t o t h e B o a r d . The r e q u e s t s t a t e d t h a t 
c l a i m a n t was a s k i n g t h e Board t o r e v i e w t h e " O p i n i o n and Orde r o f 
R e f e r e e B a r r y B e n n e t t , d a t e d November 4, 1988 i n i t s e n t i r e t y as 
t h e d e c i s i o n was c o n t r a r y t o m e d i c a l e v i d e n c e . " The r e q u e s t 
i n d i c a t e d t h a t c o p i e s had been p r o v i d e d t o a l l p a r t i e s t o t h e 
p r o c e e d i n g b e f o r e t h e R e f e r e e . 

The r e q u e s t c a r r i e d an i n a c c u r a t e case number. 
S p e c i f i c a l l y , t h e r e q u e s t r e f e r r e d t o "WCB Case No. 79-8210." 
Inasmuch as c l a i m a n t had no o t h e r case numbers w i t h t h e Board and 
because t h e r e q u e s t e x p r e s s l y r e f e r r e d t o R e f e r e e B e n n e t t ' s 
November 4, 1988 o r d e r , t h e r e q u e s t was p r o c e s s e d as a r e q u e s t f o r 
r e v i e w o f t h e R e f e r e e ' s o r d e r i n WCB Case No. 88-12065. On 
December 1 , 1988, t h e Board m a i l e d a c o m p u t e r - g e n e r a t e d l e t t e r t o 
t h e p a r t i e s a c k n o w l e d g i n g t h e r e q u e s t f o r r e v i e w i n WCB Case No. 
88-12065. , 

ULTIMATE FINDINGS 

C l a i m a n t r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s 
November 4, 1988 o r d e r w i t h i n 30 days o f i t s i s s u a n c e . A l l 
p a r t i e s r e c e i v e d n o t i c e o f t h e r e q u e s t w i t h i n 30 days f r o m t h e 
d a t e o f t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . 

C o m p l i a n c e w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y 
n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l n o t i c e be 
r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . A r g o n a u t I n s u r a n c e Co. v. 
K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . The n e c e s s a r y f u n c t i o n o f n o t i c e 
s t a t u t e s i s t o i n f o r m t h e p a r t i e s o f t h e i s s u e s i n s u f f i c i e n t t i m e 
t o p r e p a r e f o r an a d j u d i c a t i o n . N o l l e n v. SAIF, 23 Or App 420, 
423 ( 1 9 7 5 ) r e v den ( 1 9 7 6 ) . 

H e r e , SAIF a s s e r t s t h a t c l a i m a n t ' s r e q u e s t does n o t 
c o n s t i t u t e a r e q u e s t f o r r e v i e w because i t does n o t r e f e r t o t h e 
c o r r e c t WCB Case number. We d i s a g r e e . 

A r e q u e s t f o r Board r e v i e w o f a R e f e r e e ' s o r d e r need 
o n l y s t a t e t h a t t h e p a r t y r e q u e s t s a r e v i e w o f t h e o r d e r . ORS 
6 5 6 . 2 9 5 ( 1 ) . C l a i m a n t ' s r e q u e s t s a t i s f i e s t h i s s t a t u t o r y 
r e q u i r e m e n t . A d m i t t e d l y , t h e r e q u e s t does n o t r e f e r t o t h e 
c o r r e c t WCB case number. See OAR 4 3 8 - 1 1 - 0 0 5 ( 3 ) . Y e t , c l a i m a n t 
has no o t h e r case number w i t h t h e B o a r d . 

T h i s l a t t e r p o i n t d i s t i n g u i s h e s t h i s case f r o m t h e 
s i t u a t i o n p r e s e n t e d i n O r v i l l e L. C a r l s o n , 37 Van N a t t a 30 ( 1 9 8 5 ) , 
upon w h i c h SAIF r e l i e s . I n C a r l s o n , a R e f e r e e had i s s u e d two 
o r d e r s c a r r y i n g s e p a r a t e WCB case numbers i n v o l v i n g t h e same two 
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p a r t i e s . The a p p e l l a n t m i s t a k e n l y r e q u e s t e d r e v i e w o f t h e wrong 
WCB case number and t h e wrong o r d e r . S i n c e t h e a p p e l l a n t had 
p r e v a i l e d i n t h e o r d e r t h a t i t was a p p e a l i n g , t h e B o a r d c o n c l u d e d 
t h a t t h e a p p e l l a n t was n o t an a g g r i e v e d p a r t y . T h e r e f o r e , t h e 
a p p e l l a n t ' s r e q u e s t f o r r e v i e w was d i s m i s s e d . 

H e r e , i n c o n t r a s t , t h e r e was o n l y one WCB case number 
i n v o l v i n g t h e s e p a r t i e s and o n l y one R e f e r e e ' s o r d e r had i s s u e d . 
M o r e o v e r , c l a i m a n t ' s i n t e n t i o n was b o t h c l e a r and u n a m b i g u o u s . He 
s o u g h t Board r e v i e w o f R e f e r e e B e n n e t t ' s November 4, 1988 o r d e r 
because " t h e d e c i s i o n was c o n t r a r y t o t h e m e d i c a l e v i d e n c e . " 
Inasmuch as t h i s r e q u e s t r e f l e c t e d c l a i m a n t ' s d e s i r e t o a p p e a l , as 
an a g g r i e v e d p a r t y , a s p e c i f i c R e f e r e e ' s o r d e r , we c o n s i d e r i t t o 
be a r e q u e s t f o r B o a r d r e v i e w o f t h a t d e c i s i o n . See ORS 
6 5 6 . 2 9 5 ( 1 ) . C o n s e q u e n t l y , we have j u r i s d i c t i o n t o c o n s i d e r t h i s 
m a t t e r . ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 

F i n a l l y , we n o t e t h a t t h e B o a r d ' s a c k n o w l e d g m e n t l e t t e r 
c a r r i e d t h e c o r r e c t WCB case number. S i n c e t h i s a c k n o w l e d g m e n t 
was m a i l e d t o a l l p a r t i e s t o t h e h e a r i n g some 3 days b e f o r e t h e 
e x p i r a t i o n o f t h e 30-day a p p e a l p e r i o d , we c o n c l u d e t h a t i t i s 
more p r o b a b l e t h a n n o t t h a t SAIF and i t s i n s u r e d r e c e i v e d t i m e l y 
a c t u a l n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w under t h e c o r r e c t 
WCB case number. See John D. F r a n c i s c o , 39 Van N a t t a 332 ( 1 9 8 7 ) ; 
James L. Sampson, 37 Van N a t t a 1549, 1550 ( 1 9 8 5 ) . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Once a 
t r a n s c r i p t i s o b t a i n e d and c o p i e s a r e d i s t r i b u t e d t o t h e p a r t i e s , 
a b r i e f i n g s c h e d u l e w i l l be i m p l e m e n t e d . Upon c o m p l e t i o n o f t h e 
b r i e f i n g s c h e d u l e , t h i s case w i l l be d o c k e t e d f o r B o a r d r e v i e w . 

I T I S SO ORDERED. 

JAMES D. SHIRK, Claimant WCB 86-08181 
David Hollander & Associates, Claimant's Attorneys January 13, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Knudsen's o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t awarded 
no u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s two l e f t arm 
i n j u r i e s . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
t h e R e f e r e e ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o a d j u s t c l a i m a n t ' s 
m e d i c a l l y s t a t i o n a r y d a t e as e s t a b l i s h e d by D e t e r m i n a t i o n O r d e r ; 
and ( 2 ) d e c l i n e d t o a u t h o r i z e an o f f s e t o f o v e r p a i d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s a g a i n s t f u t u r e awards o f p e r m a n e n t d i s a b i l i t y , 
i f any. We a f f i r m on t h e e x t e n t o f d i s a b i l i t y i s s u e , and r e v e r s e 
on t h e m e d i c a l l y s t a t i o n a r y d a t e and o f f s e t i s s u e s . 

ISSUES 

1. E x t e n t o f p e r m a n e n t d i s a b i l i t y , i f any, a t t r i b u t a b l e 
t o c l a i m a n t ' s c o m p e n s a b l e i n j u r i e s . 

2. M e d i c a l l y s t a t i o n a r y d a t e . 

3. O f f s e t . 
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FINDINGS OF FACT 

C l a i m a n t , a 5 4 - y e a r - o l d m i l l l a b o r e r , was i n v o l v e d i n an 
o f f - w o r k a u t o a c c i d e n t i n F e b r u a r y 1984. F o l l o w i n g t h e a c c i d e n t , 
he r e p o r t e d h e a d a c h e s , neck p a i n , p a i n r a d i a t i n g t o b o t h s h o u l d e r s 
and arms w i t h p a r e s t h e s i a and a t e n d e n c y t o d r o p o b j e c t s due t o 
w eakness, p a r t i c u l a r l y i n t h e r i g h t hand. A m yelogram p e r f o r m e d 
on J u l y 2, 1984 d i s c l o s e d s e v e r e a r t h r i t i c changes r e s u l t i n g i n 
c o m p r e s s i o n o f t h e n e r v e r o o t s b i l a t e r a l l y a t C4-5 and C5-6. I n 
J u l y 1984, Dr. B e r k e l e y , n e u r o s u r g e o n , p e r f o r m e d a c e r v i c a l 
d i s k e c t o m y and i n t e r b o d y f u s i o n a t C4-5 and C5-6. 

F o l l o w i n g s u r g e r y , c l a i m a n t r e p o r t e d s i g n i f i c a n t r i g h t 
arm i m p r o v e m e n t . However, he c o n t i n u e d t o e x p e r i e n c e c o n s i d e r a b l e 
weakness i n t h e a b d u c t i o n and e l e v a t i o n o f h i s l e f t arm. 

C l a i m a n t r e t u r n e d t o work i n e a r l y 1985. He was 
e x a m i n e d by Dr. B e r k e l e y on F e b r u a r y 4, 1985, a t w h i c h t i m e he 
r e p o r t e d p a i n upon l i f t i n g . C l a i m a n t was a g a i n examined by Dr. 
B e r k e l e y on May 3, 1985, a t w h i c h t i m e he r e p o r t e d "some p r o b l e m s 
l a s t month." These r e p o r t e d p r o b l e m s i n c l u d e d headaches and 
spasms o f t h e neck and s h o u l d e r s . 

On June 6, 1985, c l a i m a n t s u f f e r e d n e c k , l e f t s h o u l d e r 
and l e f t arm p a i n a f t e r l i f t i n g some p l a n k s a t w o r k . He m i s s e d no 
t i m e f r o m work f o l l o w i n g t h i s i n c i d e n t . C l a i m a n t was a g a i n 
e x a m i n e d by Dr. B e r k e l e y on June 2 1 , 1985. Dr. B e r k e l e y n o t e d new 
symptoms and d i a g n o s e d e i t h e r a " t r a c t i o n i n j u r y t o h i s n e r v e 
r o o t s i n h i s neck" or "a s m a l l hemorrhage i n t h e n e r v e r o o t 
s l e e v e s . " 

On J u l y 3, 1985, c l a i m a n t was t o s s i n g wood f r o m a 
c o n v e y e r b e l t i n t o t h e bed o f a t r u c k when a p i e c e o f wood, 
w e i g h i n g a p p r o x i m a t e l y 45 p ounds, c a u g h t on h i s c f i o v e y a n k i n g h i s 
l e f t arm away f r o m h i s body. He was p u l l e d t o t h e g r o u n d . He 
e x p e r i e n c e d p a i n i n h i s neck and l e f t arm. 

C l a i m a n t d i d n o t i m m e d i a t e l y r e t u r n t o Dr. B e r k e l e y . 
I n s t e a d , he saw Dr. S e l v a g g i , M.D., t h a t same day. Dr. S e l v a g g i 
d i a g n o s e d an arm s p r a i n and c h r o n i c neck p a i n . He r e p o r t e d t h a t 
c l a i m a n t was n o t r e l e a s e d t o w o r k . 

C l a i m a n t f i l e d a c l a i m on J u l y 5, 1985 f o r " l e f t n e c k , 
t o r n m u s c l e . " H i s c l a i m was a c c e p t e d by t h e i n s u r e r . Payment o f 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s was commenced. 

Dr. B e r k e l e y examined c l a i m a n t on A u g u s t 1 , 1985. He 
r e p o r t e d " [ s ] o m e p a i n f u l e l e v a t i o n - a b d u c t i o n o f t h e l e f t arm and 
p r o x i m a l weakness i n t h e l e f t d e l t o i d r e g i o n as b e f o r e . " He 
a d v i s e d t h a t c l a i m a n t c o n s i d e r e i t h e r e a r l y r e t i r e m e n t o r 
r e t r a i n i n g f o r a v e r y s e d e n t a r y j o b . 

C l a i m a n t was examined by Dr. H o w e l l , o s t e o p a t h , on 
O c t o b e r 7, 1985. He r e p o r t e d on O c t o b e r 10, 1985 t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t began t r e a t i n g w i t h Dr. R a t h , M.D., s h o r t l y 
b e f o r e March 1986. Dr. R a t h r e p o r t e d on March 17, 1986, t h a t he 
c o n c u r r e d w i t h Dr. H o w e l l ' s r e p o r t . 

A D e t e r m i n a t i o n Order i s s u e d on A p r i l 25, 1986, a w a r d i n g 
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t e m p o r a r y t o t a l d i s a b i l i t y b u t no permanent d i s a b i l i t y . A 
m e d i c a l l y s t a t i o n a r y d a t e o f March 17, 1986 was e s t a b l i s h e d . 
However, t h e i n s u r e r c o n t i n u e d t o pay t e m p o r a r y d i s a b i l i t y 
b e n e f i t s t h r o u g h May 8, 1986. 

C l a i m a n t was p r o v i d e d v o c a t i o n a l r e h a b i l i t a t i o n 
a s s i s t a n c e , t h r o u g h w h i c h he e v e n t u a l l y r e t u r n e d t o work i n May 
1986 as a s e c u r i t y g u a r d . T h i s work p l a c e d few. demands on h i s 
l e f t arm. 

C l a i m a n t moved t o A r i z o n a i n A u g u s t 1987, one month 
f o l l o w i n g r e c e i p t o f a $115,000 t h i r d - p a r t y s e t t l e m e n t o f h i s 
a u t o m o b i l e a c c i d e n t c l a i m . He i s n o t p r e s e n t l y w o r k i n g . 

C l a i m a n t a t t e n d e d s c h o o l t h r o u g h t h e n i n t h g r a d e . I n 
a d d i t i o n t o a p p r o x i m a t e l y f i v e y e a r s employment as a m i l l l a b o r e r , 
c l a i m a n t w o r k e d i n a m o b i l e home m a n u f a c t u r i n g p l a n t f o r 18-1/2 
y e a r s . C l a i m a n t i s n o t p h y s i c a l l y c a p a b l e o f p e r f o r m i n g e i t h e r o f 
t h e s e j o b s . 

C l a i m a n t c o n t i n u e s t o e x p e r i e n c e d i f f i c u l t y l i f t i n g 
o b j e c t s w i t h h i s l e f t hand. At h e a r i n g , c l a i m a n t d e m o n s t r a t e d t h e 
weakness i n h i s arm by l i f t i n g t h e h e a r i n g m i c r o p h o n e 1/4 i n c h o f f 
t h e t a b l e and a box o f t i s s u e s 5/8 o f an i n c h f r o m h i s t h i g h . He 
c o n t i n u e s t o t a k e m u s c l e r e l a x a n t s i n o r d e r t o a v o i d l e f t arm 
mu s c l e spasms. He c o n t i n u e s t o d r o p o b j e c t s f r o m h i s l e f t hand. 
He has d i f f i c u l t y p u t t i n g on h i s c l o t h e s and d r i v i n g a s t i c k s h i f t 
c a r . H i s symptoms worsened c o n s i d e r a b l y d u r i n g t h e e i g h t months 
p r i o r t o h e a r i n g i n December 1987. 

FINDINGS OF ULTIMATE FACT 

As o f O c t o b e r 10, 1985, no f u r t h e r m a t e r i a l i m p r o v e m e n t 
i n c l a i m a n t ' s c o n d i t i o n w o u l d r e a s o n a b l y be e x p e c t e d ' f r o m m e d i c a l 
t r e a t m e n t , o r t h e passage o f t i m e . 

We a r e u n a b l e t o f i n d t h a t c l a i m a n t ' s c u r r e n t l e f t arm 
c o m p l a i n t s a r e m a t e r i a l l y r e l a t e d t o h i s 1985 work i n j u r i e s o r 
t h a t t h o s e i n j u r i e s r e s u l t e d i n any permanent i m p a i r m e n t . 

C l a i m a n t i s n o t a r e l i a b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y , i f any, A t t r i b u t a b l e t o 1985 
I n j u r i e s 

C l a i m a n t u n q u e s t i o n a b l y s u f f e r s some pe r m a n e n t 
d i s a b i l i t y . The q u e s t i o n , h owever, i s w h e t h e r t h a t d i s a b i l i t y i s 
a t t r i b u t a b l e t o h i s 1984 o f f - w o r k t r a f f i c a c c i d e n t , h i s 
p r e e x i s t i n g o s t e o a r t h r i t i c c o n d i t i o n , h i s 1985 work i n j u r i e s , o r a 
c o m b i n a t i o n o f t h e s e f a c t o r s . 

C l a i m a n t r e l i e s upon two f a c t o r s t o e s t a b l i s h t h a t a t 
l e a s t a p o r t i o n o f h i s c u r r e n t d i s a b i l i t y i s r e l a t e d t o h i s 1985 
work i n j u r i e s . F i r s t , he r e l i e s upon t h e o p i n i o n s o f 
Dr. B e r k e l e y . Second, he r e l i e s upon t h e f a c t t h a t he was a b l e t o 
p e r f o r m h i s m i l l work p r i o r t o t h e 1985 i n j u r i e s and he was u n a b l e 
t o p e r f o r m t h o s e d u t i e s s u b s e q u e n t t o h i s i n j u r i e s . 

Dr. B e r k e l e y o p i n e d i n a November 8, 1985 l e t t e r t o 
c l a i m a n t ' s a t t o r n e y t h a t c l a i m a n t ' s June 1985 i n j u r y was an 
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a g g r a v a t i o n o f h i s p r e e x i s t i n g c e r v i c a l s p o n d y l o s i s . Dr. B e r k e l e y 
a t t r i b u t e d 75 p e r c e n t o f c l a i m a n t ' s t h e n d i s a b i l i t y t o t h e 1984 
t r a f f i c a c c i d e n t and 25 p e r c e n t t o t h e June 1985 work i n c i d e n t . 
Dr. B e r k e l e y ' s r e f e r e n c e t o t h e June 1985 i n c i d e n t was a p p a r e n t l y 
i n e r r o r ; t h e m e d i c a l r e c o r d and c l a i m a n t ' s t e s t i m o n y e s t a b l i s h 
t h a t t h e J u l y 1985 i n c i d e n t , n o t t h e June i n c i d e n t , was t h e more 
t r a u m a t i c o f t h e two i n j u r i e s . 

O p p o s i n g Dr. B e r k e l e y ' s o p i n i o n s a r e t h o s e o f 
Dr. H o w e l l . I n h i s O c t o b e r 10, 1985 r e p o r t , Dr. H o w e l l l i s t e d h i s 
c o n c l u s i o n s i n t h e f o r m o f f i v e " I m p r e s s i o n s . " He r e p o r t e d t h a t 
t h e r e was n o t s u f f i c i e n t e v i d e n c e t o c o n c l u d e t h a t c l a i m a n t ' s 
p r e e x i s t i n g s e v e r e o s t e o a r t h r i t i s was m a t e r i a l l y w o r s e n e d by h i s 
o c c u p a t i o n a l a c t i v i t i e s . He n o t e d t h a t c l a i m a n t ' s c u r r e n t 
c o m p l a i n t s were p r e s e n t p r i o r t o June 1985, and t h a t p r i o r t o June 
1985 c l a i m a n t a t t r i b u t e d t h o s e c o m p l a i n t s t o h i s 1984 m o t o r 
v e h i c l e a c c i d e n t . He f u r t h e r c o n c l u d e d t h a t c l a i m a n t e x h i b i t e d no 
p e r m a n e n t d i s a b i l i t y a t t r i b u t a b l e t o h i s o c c u p a t i o n a l a c t i v i t i e s . 

C l a i m a n t a r g u e s t h a t we s h o u l d d e f e r t o Dr. B e r k e l e y ' s 
November 8, 1985 r e p o r t o v e r Dr. H o w e l l ' s O c t o b e r 10, 1985 
r e p o r t . Dr. B e r k e l e y was c l a i m a n t ' s t r e a t i n g p h y s i c i a n . A b s e n t 
p e r s u a s i v e r e a s o n s t o t h e c o n t r a r y , t h e t r e a t i n g p h y s i c i a n ' s 
o p i n i o n i s g e n e r a l l y e n t i t l e d t o g r e a t e r w e i g h t . W e i l a n d v. SAIF, 
64 Or App 810 ( 1 9 8 3 ) . We f i n d s e v e r a l p e r s u a s i v e r e a s o n s t o 
d i s c o u n t Dr. B e r k e l e y ' s o p i n i o n s . 

F o r e m o s t among t h e s e i s c l a i m a n t ' s u n r e l i a b i l i t y as a 
h i s t o r i a n . C l a i m a n t t e s t i f i e d t h a t he c o u l d n o t r e c a l l w h e t h e r he 
had s o u g h t f u r t h e r m e d i c a l t r e a t m e n t between t h e t i m e o f h i s 
r e t u r n t o work i n J a n u a r y 1985 and h i s f i r s t work i n c i d e n t i n June 
1985. Nor d i d he r e c a l l w h e t h e r he had any p r o b l e m l i f t i n g h i s 
arm d u r i n g t h e same p e r i o d . However, t h e r e c o r d d i s c l o s e s t h a t 
c l a i m a n t c o n t i n u e d t o e x p e r i e n c e l e f t arm d i f f i c u l t i e s d u r i n g t h i s 
p e r i o d and, on a t l e a s t two o c c a s i o n s , he s o u g h t f u r t h e r m e d i c a l 
t r e a t m e n t f r o m Dr. B e r k e l e y f o r t h e s e p r o b l e m s . 

Whereas c l a i m a n t t e n d e d t o u n d e r e s t i m a t e h i s p r e - J u n e 
1985 d i f f i c u l t i e s , he a p p e a r e d t o o v e r s t a t e h i s p o s t - J u l y 1985 
p r o b l e m s . I n t h i s r e g a r d , Dr. B e r k e l e y o p i n e d i n November 1985 
t h a t c l a i m a n t ' s i m p a i r m e n t was m o d e r a t e l y s e v e r e . However, i n a 
c o n t e m p o r a n e o u s v o c a t i o n a l r e h a b i l i t a t i o n r e p o r t , c l a i m a n t ' s 
c o u n s e l o r r e p o r t e d t h a t c l a i m a n t was d r i v i n g a f u l l - s i z e d s c h o o l 
bus on Sundays f o r h i s c h u r c h . C l a i m a n t a l s o c o n t i n u e d t o go 
h u n t i n g , a l b e i t i n a l e s s p h y s i c a l l y - d e m a n d i n g manner t h a n p r i o r 
t o h i s 1984 t r a f f i c a c c i d e n t . C l a i m a n t ' s c o u n s e l o r a l s o r e p o r t e d 
t h a t c l a i m a n t , w i t h t h e a i d o f o t h e r s , was l o a d i n g s c r a p m e t a l 
i n t o a t r u c k f o r r e s a l e . 

T h e r e i s no i n d i c a t i o n t h a t Dr. B e r k e l e y was aware o f 
t h e s e a c t i v i t i e s on c l a i m a n t ' s p a r t . Dr. B e r k e l e y ' s o p i n i o n s 
r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s c o m p l a i n t s r e n d e r i n g 
c o n t i n u e d m i l l work i m p o s s i b l e i s n e c e s s a r i l y d e p e n d e n t upon t h e 
i n f o r m a t i o n he r e c e i v e s f r o m c l a i m a n t . To t h e e x t e n t t h a t 
i n f o r m a t i o n i s u n r e l i a b l e , t h e p e r s u a s i v e n e s s o f Dr. B e r k e l e y ' s 
o p i n i o n s i s r e d u c e d . 

By c o n t r a s t , Dr. H o w e l l ' s O c t o b e r 10, 1985 r e p o r t 
c o n t a i n s a d e t a i l e d and a c c u r a t e h i s t o r y . I n a d d i t i o n , 
Dr. B e r k e l e y s u b s e q u e n t l y i n d i c a t e d t h a t he " e s s e n t i a l l y " a g r e e d 
w i t h Dr. H o w e l l ' s r e p o r t . C l a i m a n t n o t e s i n t h i s r e g a r d t h a t 
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" [ I ] t i s my o p i n i o n t h a t [ c l a i m a n t ' s ] 
n e c k a c h e and l e f t arm p a i n have been 
a g g r a v a t e d by h i s [ w o r k ] a c t i v i t i e s . . . and 
i n f a c t , i t i s t h e r e s u l t o f t h e s e 
a c t i v i t i e s t h a t p r e v e n t e d [ c l a i m a n t ] f r o m 
c o n t i n u i n g w i t h h i s work as h i s p a i n 
i n c r e a s e d t o an i n t o l e r a b l e l e v e l and I had 
t o t a k e him o f f w o r k . " 

I t i s u n c l e a r f r o m t h i s q u o t e w h e t h e r Dr. B e r k e l e y f e l t 
t h a t t h i s " a g g r a v a t i o n " r e p r e s e n t e d a p e r m a n e n t w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n caused by h i s work a c t i v i t i e s , o r , i n t h e 
a l t e r n a t i v e , w h e t h e r c l a i m a n t ' s work a c t i v i t i e s t e m p o r a r i l y 
w o r s ened c l a i m a n t ' s symptoms so t h a t he was u n a b l e t o c o n t i n u e h i s 
d u t i e s as a l a b o r e r . We a r e u n a b l e t o r e s o l v e t h e a m b i g u i t i e s i n 
h i s o p i n i o n i n c l a i m a n t ' s f a v o r . 

M o r e o v e r , c l a i m a n t began t r e a t i n g w i t h Dr. R a t h , M.D., i n 
e a r l y 1986. Dr. R a t h t r e a t e d c l a i m a n t more t h a n t e n t i m e s b e t w e e n 
June 1986 and J u l y 1987. Dr. R ath r e p o r t e d t h a t he was " i n 
c o m p l e t e a g r e e m e n t " w i t h Dr. H o w e l l ' s r e p o r t , " e s p e c i a l l y i n 
r e g a r d s t o #1 - #5 i m p r e s s i o n s . " 

C l a i m a n t ' s second argument i s t h a t he was a b l e t o r e t u r n 
t o work f o l l o w i n g h i s 1984 t r a f f i c a c c i d e n t , b u t t h a t he was u n a b l e 
t o work f o l l o w i n g t h e June and J u l y 1985 i n c i d e n t s . However, 
c l a i m a n t s u f f e r s f r o m s e v e r e d e g e n e r a t i v e o s t e o a r t h r i t i s . Even 
p r i o r t o June 1985, Dr. B e r k e l e y was s k e p t i c a l o f c l a i m a n t ' s 
a b i l i t y t o r e t u r n t o h i s f o r m e r employment. S u b s e q u e n t t o t h e 1985 
work i n c i d e n t s , Dr. B e r k e l e y f e l t t h a t c l a i m a n t , due t o h i s 
p r e e x i s t i n g c o n d i t i o n , w o u l d c o n t i n u e t o s u f f e r s y m p t o m a t i c 
a g g r a v a t i o n s i f he a t t e m p t e d t o r e t u r n t o h i s f o r m e r e m ployment. 

We c o n c l u d e t h a t c l a i m a n t ' s work i n j u r i e s r e n d e r e d h i m 
t e m p o r a r i l y d i s a b l e d f o r w h i c h he r e c e i v e d t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . However, t h e p r e p o n d e r a n c e o f t h e m e d i c a l e v i d e n c e does 
n o t s u p p o r t t h e p r o p o s i t i o n t h a t c l a i m a n t s u f f e r e d p e r m a n e n t 
d i s a b i l i t y as a r e s u l t o f t h e 1985 work i n c i d e n t s . We c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t h i s 1985 work i n j u r i e s were 
a m a t e r i a l c o n t r i b u t i n g cause o f a p e r m a n e n t w o r s e n i n g o f h i s 
p r e e x i s t i n g , s y m p t o m a t i c o s t e o a r t h r i t i c c o n d i t i o n . C l a i m a n t has 
a l s o f a i l e d t o p r o v e t h a t h i s June and J u l y 1985 work i n j u r i e s 
i n d e p e n d e n t l y r e s u l t e d i n any p e r manent i m p a i r m e n t . C o n s e q u e n t l y , 
he has f a i l e d t o s u s t a i n h i s b u r d e n o f p r o o f o f any p e r m a n e n t 
d i s a b i l i t y due t o h i s compensable work i n j u r i e s . 

M e d i c a l l y S t a t i o n a r y Date 

On November 8, 1985, Dr. B e r k e l e y r e p o r t e d t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y as o f O c t o b e r 10, 1985. Dr. H o w e l l 
r e p o r t e d on O c t o b e r 10, 1985 t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . M o r e o v e r , c l a i m a n t c oncedes i n h i s b r i e f t h a t he was 
m e d i c a l l y s t a t i o n a r y on O c t o b e r 10, 1985. We c o n c l u d e t h a t t h e 
A p r i l 25, 1986 D e t e r m i n a t i o n O r d e r i n c o r r e c t l y e s t a b l i s h e d 
March 12, 1986 as t h e m e d i c a l l y s t a t i o n a r y d a t e . R a t h e r , 
c l a i m a n t ' s c o n d i t i o n as a r e s u l t o f h i s a c c e p t e d 1985 i n j u r i e s was 
m e d i c a l l y s t a t i o n a r y as o f O c t o b e r 10, 1985. 

O f f s e t 

A t h e a r i n g , t h e i n s u r e r r e q u e s t e d an o f f s e t a g a i n s t 
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permanent d i s a b i l i t y f o r o v e r p a i d t e m p o r a r y d i s a b i l i t y . The 
p a r t i e s s t i p u l a t e d t h a t c l a i m a n t was o v e r p a i d t e m p o r a r y d i s a b i l i t y 
f o r t h e p e r i o d f r o m March 17, 1986 t o May 8, 1986. M o r e o v e r , i n 
l i g h t o f o u r above d i s c u s s i o n e s t a b l i s h i n g an e a r l i e r m e d i c a l l y 
s t a t i o n a r y d a t e , t h e i n s u r e r o v e r p a i d t e m p o r a r y d i s a b i l i t y f o r t h e 
p e r i o d f r o m O c t o b e r 10, 1985 t h r o u g h March 17, 1986. We c o n c l u d e 
t h a t t h e i n s u r e r i s e n t i t l e d t o an o f f s e t o f o v e r p a i d t e m p o r a r y 
d i s a b i l i t y d u r i n g t h e s e p e r i o d s a g a i n s t any f u t u r e awards o f 
pe r m a n e n t p a r t i a l d i s a b i l i t y . See B e r l i n e r v. Weyerhaeuser 
Company, 92 Or App 264 (1 9 8 8 ) ( o f f s e t a u t h o r i z a t i o n c o n t i n u e s i n 
e f f e c t u n t i l r e v o k e d o r o v e r p a y m e n t w h o l l y r e c o v e r e d ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1988 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
w h i c h u p h e l d t h e A p r i l 25, 1986 D e t e r m i n a t i o n O r d e r ' s award o f no 
per m a n e n t d i s a b i l i t y i s a f f i r m e d . However, t h a t p o r t i o n o f t h e 
D e t e r m i n a t i o n O r d e r w h i c h e s t a b l i s h e d a March 17, 1986 m e d i c a l l y 
s t a t i o n a r y d a t e i s s e t a s i d e . The c o r r e c t s t a t i o n a r y d a t e i s 
e s t a b l i s h e d as O c t o b e r 10, 1985. The i n s u r e r i s a l l o w e d an o f f s e t 
o f t e m p o r a r y d i s a b i l i t y p a i d beyond t h a t d a t e a g a i n s t f u t u r e awards 
o f p e r m a n e n t d i s a b i l i t y on t h i s c l a i m , i f any. A c l i e n t - p a i d f e e , 
n o t t o exceed $756, i s a p p r o v e d . 

WILLIAM N. SUYDAM, Claimant WCB 86-03674 
Velure & Yates, Claimant's Attorneys January 13, 1989 
Dennis Martin (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
H e t t l e ' s o r d e r t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
h i s r e f l u x e s o p h a g i t i s and d u o d e n a l u l c e r c o n d i t i o n s as u n r e l a t e d 
t o h i s c o m p e n s a b l e i n j u r y ; and ( 2 ) m o d i f i e d t h e m e d i c a l l y 
s t a t i o n a r y d a t e e s t a b l i s h e d by D e t e r m i n a t i o n O r d e r . On r e v i e w , we 
a f f i r m . 

ISSUES 

1 . C o m p e n s a b i l i t y o f c l a i m a n t ' s stomach c o n d i t i o n . 
Whether s t r e s s r e s u l t i n g f r o m c l a i m a n t ' s c ompensable 1981 i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g cause t o t h e d e v e l o p m e n t o f h i s r e f l u x 
e s o p h a g i t i s and d u o d e n a l u l c e r c o n d i t i o n s ? 

2. M e d i c a l l y s t a t i o n a r y d a t e . 

( a ) Whether t h e R e f e r e e had j u r i s d i c t i o n t o m o d i f y 
t h e m e d i c a l l y s t a t i o n a r y d a t e e s t a b l i s h e d by D e t e r m i n a t i o n O r d e r ? 

( b ) W h e t h e r , on t h e m e r i t s , t h e R e f e r e e ' s d e c i s i o n 
r e g a r d i n g t h e m e d i c a l l y s t a t i o n a r y d a t e was c o r r e c t ? 

FINDINGS OF FACT 

The Board a d o p t s t h e R e f e r e e ' s f i n d i n g s w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s December 2, 1987 Request f o r H e a r i n g 
s p e c i f i e d p r e m a t u r e c l a i m c l o s u r e r e s u l t i n g f r o m a November 19, 
1987 D e t e r m i n a t i o n Order as an i s s u e t o be d e c i d e d a t h e a r i n g . 
SAIF o r a l l y a s s e r t e d a t h e a r i n g t h a t c l a i m a n t was s t a t i o n a r y p r i o r 
t o t h e d a t e e s t a b l i s h e d i n t h e D e t e r m i n a t i o n O r d e r . 
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As o f June 1 , 1987, c l a i m a n t ' s m e d i c a l c o n d i t i o n 
r e s u l t i n g f r o m h i s a c c e p t e d A p r i l 1981 i n j u r y was such t h a t no 
f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . 

C l a i m a n t ' s compensable 1981 i n j u r y was n o t a m a t e r i a l 
c o n t r i b u t i n g cause o f t h e d e v e l o p m e n t o f h i s stomach c o n d i t i o n s . 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l l y S t a t i o n a r y Date 

( a ) J u r i s d i c t i o n 
C l a i m a n t a r g u e s t h a t SAIF d i d n o t t i m e l y r a i s e t h e i s s u e 

o f t h e d a t e o f c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s , a n d , 
t h e r e f o r e , t h a t t h e R e f e r e e l a c k e d j u r i s d i c t i o n t o m o d i f y t h e 
m e d i c a l l y s t a t i o n a r y d a t e e s t a b l i s h e d by t h e November 19, 1987 
D e t e r m i n a t i o n O r d e r . We do n o t a g r e e . 

C l a i m a n t r a i s e d t h e i s s u e o f p r e m a t u r e c l o s u r e i n h i s 
r e q u e s t f o r h e a r i n g . A t h e a r i n g , t h e R e f e r e e s t a t e d t h a t SAIF had 
r a i s e d a c r o s s - i s s u e , a s s e r t i n g t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y p r i o r t o t h e d a t e e s t a b l i s h e d by D e t e r m i n a t i o n O r d e r . 
T h i s s t a t e m e n t a p p a r e n t l y f o l l o w e d a p r e h e a r i n g d i s c u s s i o n o f t h e 
i s s u e s . 

We c o n c l u d e t h a t t h e i s s u e r a i s e d by SAIF was t h e same 
as t h a t r a i s e d by c l a i m a n t ' s Request f o r H e a r i n g : When was 
c l a i m a n t m e d i c a l l y s t a t i o n a r y ? See C a r l L. B o h r e r , 39 Van N a t t a 
108, 109 ( 1 9 8 7 ) . C o n s i d e r a t i o n o f t h e i s s u e by t h e R e f e r e e was, 
t h e r e f o r e , p r o p e r . 

M o r e o v e r , c l a i m a n t r a i s e d no o b j e c t i o n a t h e a r i n g t o t h e 
R e f e r e e ' s s t a t e m e n t o f t h e i s s u e s . I n t h i s r e g a r d , t h e n - t e m p o r a r y 
r u l e OAR 438-06-037 p r o v i d e d t h a t " [ a ] p a r t y may w a i v e o b j e c t i o n 
t o l a c k o f n o t i c e , . . . , o f any i s s u e r a i s e d a t h e a r i n g . " F o l l o w i n g 
c o n c l u s i o n o f t h e h e a r i n g , and p r i o r t o i s s u a n c e o f t h e R e f e r e e ' s 
o r d e r , OAR 438-06-037 became e f f e c t i v e as a p e r m a n e n t r u l e o f t h e 
B o a r d . We c o n c l u d e t h a t , even a s s u m i n g SAIF u n t i m e l y r a i s e d t h e 
s t a t i o n a r y d a t e i s s u e , c l a i m a n t ' s f a i l u r e t o o b j e c t a t h e a r i n g t o 
c o n s i d e r a t i o n o f t h i s i s s u e amounts t o a w a i v e r o f o b j e c t i o n . 

( b ) M e r i t s 
C l a i m a n t a r g u e s on r e v i e w t h a t he was n o t m e d i c a l l y 

s t a t i o n a r y because he c o u l d n o t r e t u r n t o h i s f o r m e r w o r k . T h i s 
i s n o t a c o r r e c t s t a t e m e n t o f t h e l a w . An i n j u r e d w o r k e r i s 
m e d i c a l l y s t a t i o n a r y when "no f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d 
r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f 
t i m e . " ORS 6 5 6 . 0 0 5 ( 1 7 ) . P u r s u a n t t o t h i s s t a n d a r d , a w o r k e r ' s 
a b i l i t y t o r e t u r n t o h i s f o r m e r employment i s i r r e l e v a n t . 

S u b j e c t t o t h e f o r e g o i n g comment, we a d o p t t h e R e f e r e e ' s 
o p i n i o n r e g a r d i n g t h e m e r i t s o f t h e m e d i c a l l y s t a t i o n a r y d a t e 
i s s u e . 

C o m p e n s a b i 1 i t y 

We a d o p t t h e R e f e r e e ' s o p i n i o n on t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n a u r y 25, 1988 i s a f f i r m e d . 
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ROBERT BARNES, Claimant WCB 87-04911 
Malagon & Moore, Claimant's Attorneys January 17, 1989 
Nancy Marque (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and J o h n s o n . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e B a k e r ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
t e m p o r a r y t o t a l d i s a b i l i t y (TTD) b e n e f i t s w h i l e he i s i n c a r c e r a t e d ; 
and ( 2 ) awarded c l a i m a n t an i n s u r e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g 
o v e r t h e d e n i a l o f TTD. I n h i s b r i e f , c l a i m a n t c r o s s - r e q u e s t s r e v i e w 
o f t h e r e m a i n i n g p o r t i o n o f t h e o r d e r w h i c h d e c l i n e d t o a s s e s s a 
p e n a l t y and a t t o r n e y f e e f o r t h e a l l e g e d l y u n r e a s o n a b l e d e n i a l o f TTD. 

ISSUES 

1. U n i l a t e r a l t e r m i n a t i o n o f TTD b e n e f i t s d u r i n g 
i n c a r c e r a t i o n . 

2. Assessment o f a t t o r n e y f e e f o r p r e v a i l i n g o v e r d e n i a l 
o f TTD. 

3. Assessment o f p e n a l t y and a t t o r n e y f e e f o r a l l e g e d l y 
u n r e a s o n a b l e d e n i a l o f TTD. 

We r e v e r s e on t h e p e n a l t y and r e l a t e d a t t o r n e y f e e i s s u e , 
m o d i f y on t h e a t t o r n e y f e e i s s u e , and a f f i r m on t h e u n i l a t e r a l 
t e r m i n a t i o n i s s u e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t i n t h e t h i r d and 
f o u r t h p a r a g r a p h s o f h i s o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
SAIF had no l e g i t i m a t e d o u b t o f i t s l i a b i l i t y f o r commencing and 
c o n t i n u i n g payment o f TTD b e n e f i t s . 

CONCLUSIONS OF LAW AND OPINION 

U n i l a t e r a l T e r m i n a t i o n o f TTD 

On r e v i e w , SAIF c o n t e n d s t h a t c l a i m a n t i s n o t e n t i t l e d t o 
TTD b e n e f i t s d u r i n g i n c a r c e r a t i o n , because he i s n o t s u b s t a n t i v e l y 
e n t i t l e d t o such b e n e f i t s under C u t r i g h t v. Weyerhaeuser Co., 299 Or 
290 ( 1 9 8 5 ) . We need n o t c o n s i d e r t h a t c o n t e n t i o n , h o w e v e r , b e c a u s e , 
l i k e t h e R e f e r e e , we c o n c l u d e t h a t SAIF's d e n i a l o f TTD was an 
i m p e r m i s s i b l e u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s . 

I t i s u n d i s p u t e d t h a t c l a i m a n t was t o t a l l y d i s a b l e d 
b e g i n n i n g F e b r u a r y 20, 1987 t h r o u g h more t h a n 14 days t h e r e a f t e r . 
C o n s e q u e n t l y , c l a i m a n t was e n t i t l e d t o TTD b e n e f i t s f o r d i s a b i l i t y 
s u f f e r e d b e g i n n i n g F e b r u a r y 20, 1987, t h e f i r s t day o f d i s a b i l i t y . 
ORS 656 . 2 1 0 ( 3 ) . SAIF was r e s p o n s i b l e f o r p a y i n g t h o s e b e n e f i t s no 
l a t e r t h a n t h e 1 4 t h day a f t e r t h e e m p l o y e r ' s n o t i c e o r k n o w l e d g e o f 
t h e d i s a b i l i t y . ORS 6 5 6 . 2 6 2 ( 4 ) . Y e t , SAIF r e f u s e d t o b e g i n p a y i n g 
b e n e f i t s , because c l a i m a n t was i n c a r c e r a t e d a l m o s t i m m e d i a t e l y a f t e r 
he was t a k e n o f f w o r k . SAIF's d e n i a l was, i n e f f e c t , a u n i l a t e r a l 
t e r m i n a t i o n o f b e n e f i t s . 

Once c l a i m a n t became e n t i t l e d t o TTD b e n e f i t s , SAIF was n o t 
p e r m i t t e d t o t e r m i n a t e t h o s e payments u n t i l c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and e i t h e r he r e t u r n e d t o r e g u l a r w o r k , was r e l e a s e d f o r 
r e g u l a r work o r t h e c l a i m was c l o s e d . ORS 656.268 ( 1 ) , ( 2 ) ; F a z z o l a r i 
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v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, 595, 93 Or App 103, 
( 1 9 8 8 ) r e v den 307 Or 236 (December 20, 1 9 8 8 ) . I t i s u n d i s p u t e d t h a t 
c l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y when SAIF i s s u e d i t s d e n i a l 
o f TTD. The c l a i m , w h i c h SAIF a c c e p t e d f o r a d i s a b l i n g i n j u r y , was 
n o t c l o s e d , and c l a i m a n t n e i t h e r r e t u r n e d t o nor was r e l e a s e d f o r 
r e g u l a r w o r k . 

SAIF was n o t e n t i t l e d t o w i t h h o l d b e n e f i t s u n i l a t e r a l l y . 
R a t h e r , SAIF s h o u l d have p a i d b e n e f i t s u n t i l a u t h o r i z e d t o t e r m i n a t e 
s u ch p a y m e n t s . SAIF d i d n o t a v a i l i t s e l f o f i t s r i g h t t o r e q u e s t a 
h e a r i n g under ORS 6 5 6 . 2 8 3 ( 1 ) and, i n s t e a d , r e s o r t e d t o s e l f - h e l p . 
T h a t i s i m p e r m i s s i b l e . N o r t h r u p K i n g & Co. v. F i s h e r , 91 Or App 602, 
606 ( 1 9 8 8 ) . 

A t t o r n e y Fee 

The R e f e r e e awarded c l a i m a n t an i n s u r e r - p a i d a t t o r n e y f e e 
f o r p r e v a i l i n g on t h e d e n i a l o f TTD. T h a t i s i m p e r m i s s i b l e . 
C l a i m a n t i s n o t e n t i t l e d t o an ORS 6 5 6 . 3 8 6 ( 1 ) a t t o r n e y f e e , b ecause 
t h o s e f e e s a r e a s s e s s e d when c l a i m a n t has p r e v a i l e d o v e r a d e c i s i o n 
r e j e c t i n g a c l a i m . G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 
533-34 ( 1 9 8 8 ) . I n t h i s c a s e , c l a i m a n t ' s d i s a b l i n g i n j u r y c l a i m was 
a c c e p t e d . The i s s u e was what b e n e f i t s he i s e n t i t l e d t o under t h e 
a c c e p t e d c l a i m . T h e r e f o r e , we have no a u t h o r i t y t o g r a n t an a s s e s s e d 
f e e . 

Because c l a i m a n t was awarded TTD b e n e f i t s a f t e r a h e a r i n g 
t h a t he r e q u e s t e d , t h e R e f e r e e s h o u l d have a p p r o v e d a f e e o f 25 
p e r c e n t o f t h e i n c r e a s e d TTD c o m p e n s a t i o n , b u t n o t more t h a n $750. 
See f o r m e r OAR 4 3 8 - 4 7 - 0 3 0 ( 1 ) . We m o d i f y a c c o r d i n g l y . 

P e n a l t y and A t t o r n e y Fee 

The R e f e r e e d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y f e e , 
f i n d i n g t h a t SAIF a c t e d r e a s o n a b l y because i t had s u f f i c i e n t d o u b t o f 
i t s o b l i g a t i o n t o pay TTD b e n e f i t s under t h e c i r c u m s t a n c e s . We 
d i s a g r e e . 

ORS 6 5 6 . 2 6 2 ( 1 0 ) p r o v i d e s t h a t an i n s u r e r i s l i a b l e f o r a 
p e n a l t y and a t t o r n e y f e e , i f t h e i n s u r e r u n r e a s o n a b l y r e f u s e s t o pay 
c o m p e n s a t i o n . H e r e , SAIF's d e c i s i o n t o w i t h h o l d TTD b e n e f i t s was 
based on i t s b e l i e f t h a t c l a i m a n t was n o t e n t i t l e d t o TTD because he 
had removed h i m s e l f f r o m t h e l a b o r f o r c e . However, t h e i s s u e o f 
c l a i m a n t ' s e n t i t l e m e n t t o TTD w h i l e i n c a r c e r a t e d s h o u l d be a d d r e s s e d 
a t t h e t i m e o f c l a i m c l o s u r e . C l a i m a n t ' s d i s a b i l i t y began b e f o r e he 
was i n c a r c e r a t e d . Hence, he was c l e a r l y e n t i t l e d t o b e g i n r e c e i v i n g 
TTD u n d e r ORS 6 5 6 . 2 1 0 ( 3 ) , and i t c o u l d n o t be t e r m i n a t e d e x c e p t i n 
a c c o r d a n c e w i t h t h e p r o c e d u r e s i n ORS 656.268. Y e t , SAIF i g n o r e d 
t h e s e s t a t u t o r y p r o c e d u r a l s a f e g u a r d s i n w i t h h o l d i n g b e n e f i t s . SAIF 
c o u l d n o t have had any l e g i t i m a t e d o u b t o f i t s l i a b i l i t y f o r 
commencing and c o n t i n u i n g payment o f TTD b e n e f i t s ; t h e r e f o r e , i t s 
u n i l a t e r a l r e f u s a l t o pay c o m p e n s a t i o n was u n r e a s o n a b l e . P e t e r s e n v. 
SAIF, 78 Or App 167, 172, r e v den 301 Or 193 ( 1 9 8 6 ) . C l a i m a n t i s 
awarded a p e n a l t y o f 25 p e r c e n t o f t h e e n t i r e amount o f u n p a i d TTD 
b e n e f i t s , and a r e l a t e d a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 7, 1987 i s r e v e r s e d i n p a r t , 
m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r 
t h a t awarded c l a i m a n t an a s s e s s e d f e e o f $1,400 i s m o d i f i e d . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
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c o m p e n s a t i o n c r e a t e d by t h e R e f e r e e ' s o r d e r , n o t t o exceed $750. 
C l a i m a n t i s awarded a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s due p u r s u a n t t o t h e R e f e r e e ' s o r d e r , and h i s 
a t t o r n e y i s awarded a r e a s o n a b l e p e n a l t y - r e l a t e d a t t o r n e y f e e o f 
$600. The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . For 
s e r v i c e s on B o a r d r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d 
f e e o f $750, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

VIRGIL BROGAN, Claimant ' WCB 86-12575 
Peter 0. Hansen, Claimant's Attorney January 17, 1989 
Ruth Cinniger (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Tenenbaum's o r d e r t h a t 
f o u n d t h e " f i r e m a n ' s p r e s u m p t i o n " i n a p p l i c a b l e and u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
c o r o n a r y a r t e r y d i s e a s e . We a f f i r m . 

ISSUES 

1. Whether t h e " f i r e m a n ' s p r e s u m p t i o n , " f o r m e r ORS 
6 5 6 . 8 0 2 ( 2 ) , a p p l i e s i n t h e p r e s e n t c a s e . 

2. Whether c l a i m a n t ' s c l a i m f o r c o r o n a r y a r t e r y d i s e a s e i s 
c o m p e n s a b l e . 

FINDINGS OF FACT . • 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s , " as s u p p l e m e n t e d by t h e 
f o l l o w i n g f i n d i n g s o f f a c t . 

. C l a i m a n t u n d e r w e n t a p h y s i c a l i n F e b r u a r y 1963. He became 
a v o l u n t e e r f i r e f i g h t e r f o r t h e C i t y o f Lake Oswego i n 1964. 

C l a i m a n t ' s work a c t i v i t i e s were n o t t h e m a j o r c o n t r i b u t i n g 
cause o f e i t h e r h i s c o r o n a r y d i s e a s e o r h i s a n g i n a p e c t o r i s . 

CONCLUSIONS OF LAW 

We a d o p t t h e R e f e r e e ' s o p i n i o n on t h e m e r i t s , w i t h t h e 
f o l l o w i n g comment. The R e f e r e e f o u n d t h a t t h e " f i r e m a n ' s 
p r e s u m p t i o n " o f ORS 6 5 6 . 8 0 2 ( 2 ) d i d n o t a p p l y f o r two r e a s o n s : ( 1 ) 
t h a t c l a i m a n t ' s p h y s i c a l e x a m i n a t i o n o c c u r r e d " a l m o s t s i x y e a r s 
b e f o r e c l a i m a n t became a f i r e f i g h t e r . . . " and ( 2 ) t h e r e p o r t 
g e n e r a t e d f r o m t h a t p h y s i c a l e x a m i n a t i o n was "so b r i e f and c o n c l u s i v e 
t h a t i t w o u l d be s p e c u l a t i v e t o assume t h a t c l a i m a n t was i n f a c t 
e x a m ined w i t h r e s p e c t t o t h e c o n d i t i o n s [ i . e . , c a r d i o v a s c u l a r 
d i s e a s e ] r e f e r r e d t o i n t h e s t a t u t e . " 

W h i l e we a g r e e w i t h t h e R e f e r e e t h a t t h e " f i r e m a n ' s 
p r e s u m p t i o n " does n o t a p p l y , we d i s a g r e e w i t h h er r e a s o n i n g . We 
ag r e e t h a t c l a i m a n t ' s p h y s i c a l e x a m i n a t i o n o c c u r r e d a t l e a s t t e n 
months b e f o r e he became a f i r e f i g h t e r . Thus, t h e " f i r e m a n ' s 
p r e s u m p t i o n , " w h i c h r e q u i r e s t h a t a w o r k e r ' s p h y s i c a l o c c u r "upon 
be c o m i n g a f i r e f i g h t e r o r s u b s e q u e n t l y t h e r e t o , " i s n o t a p p l i c a b l e . 
The R e f e r e e , however, f o u n d t h a t c l a i m a n t ' s p h y s i c a l had o c c u r r e d 
a l m o s t s i x y e a r s b e f o r e he became a f i r e f i g h t e r . The R e f e r e e 
a p p a r e n t l y c o n c l u d e d t h a t c l a i m a n t d i d n o t "become" a f i r e f i g h t e r 
u n t i l he began e a r n i n g a s a l a r y w i t h t h e C i t y o f Lake Oswego. We 
f i n d t h a t c l a i m a n t "became a f i r e f i g h t e r " upon a s s u m i n g h i s v o l u n t e e r 
p o s t i n 1964. The s t a t u t e , on i t s f a c e , does n o t t o r e q u i r e t h e 
w o r k e r t o be a s a l a r i e d employee i n o r d e r f o r t h e p r e s u m p t i o n t o 
a p p l y , and we c a n n o t r e q u i r e more t h a n does t h e s t a t u t e . 
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Second, t h e R e f e r e e f o u n d t h a t t h e r e p o r t g e n e r a t e d f r o m 
c l a i m a n t ' s p h y s i c a l e x a m i n a t i o n was t o o c o n c l u s o r y t o meet t h e 
s t a t u t e ' s r e q u i r e m e n t s . The R e f e r e e f o u n d t h a t i t w o u l d be 
s p e c u l a t i v e t o c o n c l u d e t h a t t h e r e p o r t , w h i c h m e r e l y s t a t e d t h a t 
c l a i m a n t was " i n good h e a l t h , " i n c l u d e d i n f o r m a t i o n r e g a r d i n g 
c l a i m a n t ' s c a r d i o v a s c u l a r f i t n e s s . We d i s a g r e e . I n f a c t , we f i n d 
t h a t i t w o u l d be s p e c u l a t i v e t o c o n c l u d e t h a t c l a i m a n t ' s p h y s i c a l 
e x a m i n a t i o n d i d n o t i n c l u d e an e v a l u a t i o n o f h i s m a j o r h e a l t h 
f a c t o r s , such as c a r d i o v a s c u l a r f u n c t i o n i n g . 

We a d o p t t h e R e f e r e e ' s o p i n i o n w i t h r e g a r d t o her 
c o n c l u s i o n t h a t c l a i m a n t ' s c l a i m f o r o c c u p a t i o n a l d i s e a s e was n o t 
co m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 4, 1987 i s a f f i r m e d . 

STOKES R. CROTTS, Claimant WCB 87-05525 
Myrick, Coulter, et a l . , Claimant's Attorneys January 17, 1989 
Cowling & Heysell, Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Seymour's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
t e m p o r a r y t o t a l d i s a b i l i t y (TTD) b e n e f i t s w h i l e he i s i n c a r c e r a t e d . 
We a f f i r m . 

ISSUE 

U n i l a t e r a l t e r m i n a t i o n o f c l a i m a n t ' s TTD b e n e f i t s w h i l e 
i n c a r c e r a t e d . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t i n t h e f i r s t 
t h r o u g h f o u r t h p a r a g r a p h s o f t h e "FINDINGS AND OPINION" p o r t i o n o f 
h i s o r d e r , w i t h t h e a d d i t i o n a l f i n d i n g t h a t c l a i m a n t was n o t y e t 
m e d i c a l l y s t a t i o n a r y when h i s TTD b e n e f i t s were t e r m i n a t e d . 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n s o f l a w and o p i n i o n i n 
t h e f i f t h t h r o u g h s e v e n t h p a r a g r a p h s o f t h e "FINDINGS AND OPINION" 
p o r t i o n o f h i s o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a l comment. 

On r e v i e w , t h e i n s u r e r r e l i e s on t h e Bo a r d ' s d e c i s i o n i n 
Ted W. Peckham, 39 Van N a t t a 1037 ( 1 9 8 7 ) , w h i c h a p p l i e d t h e a n a l y s i s 
i n C u t r i g h t v. Weyerhaeuser Co., 299 Or 290 ( 1 9 8 5 ) , t o an 
i n c a r c e r a t e d c l a i m a n t and c o n c l u d e d t h a t t h e c l a i m a n t d i d n o t q u a l i f y 
as a " w o r k e r " f o r t h e p u r p o s e o f r e c e i v i n g TTD b e n e f i t s d u r i n g 
i n c a r c e r a t i o n . However, we n o t e t h a t t h a t d e c i s i o n was a b a t e d f o r 
p o s s i b l e - r e c o n s i d e r a t i o n and r e m a i n s under a d v i s e m e n t ; i t i s n o t 
e f f e c t i v e . Ted W. Peckham, 39 Van N a t t a 1176 ( 1 9 8 7 ) . We f u r t h e r 
n o t e t h a t t h e Peckham d e c i s i o n was l i m i t e d t o t h e i s s u e o f c l a i m a n t ' s 
s u b s t a n t i v e e n t i t l e m e n t t o TTD b e n e f i t s d u r i n g i n c a r c e r a t i o n ; i t does 
n o t a d d r e s s t h e p r e s e n t i s s u e o f c l a i m a n t ' s p r o c e d u r a l e n t i t l e m e n t t o 
b e n e f i t s . The C o u r t o f A p p e a l s r e c e n t l y r e s o l v e d t h i s l a t t e r i s s u e 
i n c l a i m a n t ' s f a v o r , h o l d i n g t h a t an i n s u r e r may n o t u n i l a t e r a l l y 
t e r m i n a t e TTD b e n e f i t s , e x c e p t under t h e c i r c u m s t a n c e s p r e s c r i b e d i n 
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ORS 656.268. N o r t h r u p K i n g & Co. v. F i s h e r , 91 Or App 602, 606 
( 1988 ) . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . 
Such a f e e i s d e f i n e d as an "assessed f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . 
However, we c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s c l a i m a n t ' s 
a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because 
no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e 
s h a l l n o t be a u t h o r i z e d . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1987 i s a f f i r m e d . 

HELEN DODGE, Claimant WCB 86-14549 
A l l a n Coons, Claimant's Attorney January 17, 1989 
Ronald Pomeroy (SAIF), Defense Attorney Order on Review 

Reviewed by Bo a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r t h a t 
a f f i r m e d an O r d e r o f t h e D i r e c t o r o f t h e W o r k e r s ' C o m p e n s a t i o n 
D e p a r t m e n t w h i c h h e l d t h a t c l a i m a n t was n o t e n t i t l e d t o f u r t h e r 
v o c a t i o n a l a s s i s t a n c e . We r e v e r s e . 

ISSUE 

E n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e . 

FINDINGS OF FACT 

C l a i m a n t , 43 y e a r s o l d a t t h e t i m e o f h e a r i n g , i n j u r e d h er 
low back i n 1977 w h i l e e m ployed as a n u r s e ' s a i d e . A h e r n i a t e d d i s k 
was d i a g n o s e d . C o n s e r v a t i v e t r e a t m e n t was p r o v i d e d . I n a d d i t i o n t o 
her low back c o n d i t i o n , c l a i m a n t a l s o s u f f e r e d f r o m s e v e r e o b e s i t y . 

C l a i m a n t r e t u r n e d t o work a t m o d i f i e d d u t i e s i n June 1978, 
p u r s u a n t t o a t h r e e - m o n t h work s u b s i d y p r o g r a m . 

An A u g u s t 1978 D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 10 
p e r c e n t u n s c h e d u l e d p ermanent d i s a b i l i t y f o r h er l o w bac k . 

C l a i m a n t r e m a i n e d a t work f o r a l i t t l e o v e r one y e a r b e f o r e 
q u i t t i n g h er j o b due t o a c o m b i n a t i o n o f p e r s o n a l r e a s o n s and 
c o n t i n u i n g back c o m p l a i n t s . A s h o r t w h i l e l a t e r , i n November 1979, 
her t r e a t i n g p h y s i c i a n r e p o r t e d t h a t c l a i m a n t was u n a b l e t o c o n t i n u e 
w o r k i n g . 

I n t h e n e x t s e v e r a l y e a r s f o l l o w i n g h e r i n j u r y , c l a i m a n t 
made t h r e e a g g r a v a t i o n c l a i m s . She e v e n t u a l l y r e c e i v e d a t o t a l award 
o f 20 p e r c e n t u n s c h e d u l e d p ermanent d i s a b i l i t y . 

I n J a n u a r y 1982, c l a i m a n t was h o s p i t a l i z e d due t o an a c u t e 
e x a c e r b a t i o n o f her low back symptoms. C l a i m a n t was d i s c h a r g e d f r o m 
t h e h o s p i t a l a t t h e end o f F e b r u a r y 1982. T h i s h o s p i t a l i z a t i o n 
r e s u l t e d i n one o f her a g g r a v a t i o n c l a i m s . 

I n June 1982, c l a i m a n t was examined by Dr. Radmore, 
p s y c h i a t r i s t , who d i a g n o s e d a w o r k - r e l a t e d d e p r e s s i o n . She 
recommended p s y c h o t h e r a p y and m e d i c a t i o n . C l a i m a n t began t r e a t i n g 
w i t h Dr. Radmore. 
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C l a i m a n t s u f f e r e d an a d d i t i o n a l e x a c e r b a t i o n o f h e r l o w 
back symptoms i n J u l y 1982. She was h o s p i t a l i z e d f o r a p p r o x i m a t e l y 
t h r e e weeks. A g a i n , an a g g r a v a t i o n c l a i m r e s u l t e d . 

A h e a r i n g was h e l d i n A u g u s t 1982 t o c o n s i d e r , among o t h e r 
t h i n g s , c o m p e n s a b i l i t y o f c l a i m a n t ' s J a n u a r y and J u n e , 1982 
a g g r a v a t i o n c l a i m s and c o m p e n s a b i l i t y o f h e r p s y c h o l o g i c a l c o n d i t i o n . 

A few months e a r l i e r , on June 10, 1982, t h e SAIF 
C o r p o r a t i o n had r e f e r r e d c l a i m a n t t o F i e l d S e r v i c e s D i v i s i o n f o r 
v o c a t i o n a l a s s i s t a n c e . Due t o s e v e r a l d e l a y s , t h e h e a r i n g t h a t had 
o r i g i n a l l y been convened i n A u g u s t 1982 was r e c o n v e n e d o v e r one y e a r 
l a t e r . D u r i n g t h e i n t e r i m p e r i o d , on A u g u s t 19, 1982, F i e l d S e r v i c e s 
n o t i f i e d c l a i m a n t t h a t she was i n e l i g i b l e f o r a s s i s t a n c e because she 
had l e f t h e r employment f o r r e a s o n s u n r e l a t e d t o her i n j u r y . 
C l a i m a n t d i d n o t a p p e a l t h i s d e c i s i o n . 

A November 1983 R e f e r e e ' s o r d e r f o u n d , i n t e r a l i a , t h a t 
c l a i m a n t ' s a g g r a v a t i o n c l a i m s were n o t c ompensable b u t t h a t her 
p s y c h i a t r i c t r e a t m e n t was c o m p e n s a b l e . On r e v i e w , t h e B o a r d a f f i r m e d 
on t h e s e i s s u e s . 

I n F e b r u a r y 1984, c l a i m a n t u n d e r w e n t a stomach s t a p l i n g 
o p e r a t i o n . R e s u l t i n g w e i g h t l o s s i m p r o v e d her p s y c h o l o g i c a l 
c o n d i t i o n . However, Dr. Radmore r e p o r t e d t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n was n o t y e t s t a t i o n a r y . 

C l a i m a n t s u b s e q u e n t l y r e q u e s t e d a h e a r i n g i n v o l v i n g d e l a y e d 
payment o f m e d i c a l b i l l s . P r i o r t o h e a r i n g , t h e p a r t i e s s e t t l e d 
t h e i r d i f f e r e n c e s p u r s u a n t t o a May 1985 s t i p u l a t i o n r e g a r d i n g " a l l 
i s s u e s r a i s e d o r r a i s a b l e by t h e c l a i m a n t ' s r e q u e s t f o r h e a r i n g . " 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m i n 1985. The B o a r d 
i s s u e d an Own M o t i o n O r d e r f i n d i n g t h a t t h e r e had been no m a t e r i a l 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . The Board n o t e d t h a t even i f 
t h e r e had been an a g g r a v a t i o n , payment o f t e m p o r a r y d i s a b i l i t y w o u l d 
n o t be a p p r o v e d because c l a i m a n t had n o t been g a i n f u l l y e m p l o y e d i n 
s e v e r a l y e a r s and i t a p p e a r e d she had removed h e r s e l f f r o m t h e work 
f o r c e . 

On O c t o b e r 30, 1985, Dr. Radmore r e p o r t e d t h a t c l a i m a n t had 
l o s t n e a r l y 100 pounds. She f u r t h e r r e p o r t e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y . She r e q u e s t e d t h a t v o c a t i o n a l a s s i s t a n c e be 
p r o v i d e d . She r e p e a t e d t h i s r e q u e s t i n a March 17, 1986 l e t t e r t o 
SAIF. By l e t t e r d a t e d A p r i l 14, 1986, SAIF r e f u s e d t o p r o v i d e 
a s s i s t a n c e on t h e g r o u n d s t h a t : ( 1 ) c l a i m a n t had l e f t s u i t a b l e work 
f o r r e a s o n s u n r e l a t e d t o her i n j u r y ; ( 2 ) her c l a i m had been c l o s e d 
s i n c e 1980; ( 3 ) a l l i s s u e s r a i s e d or r a i s a b l e had been s t i p u l a t e d t o 
i n 1985 and v o c a t i o n a l a s s i s t a n c e was n o t r a i s e d ; and ( 4 ) t h e B o a r d 
had f o u n d t h a t c l a i m a n t had n o t a g g r a v a t e d and had removed h e r s e l f 
f r o m t h e l a b o r m a r k e t . 

• C l a i m a n t a p p e a l e d t h e d e n i a l t o t h e D i r e c t o r . 

The D i r e c t o r f o u n d t h a t c l a i m a n t ' s t e r m i n a t i o n f r o m 
employment i n 1979 was n o t a p r o p e r b a s i s f o r d e n y i n g v o c a t i o n a l 
a s s i s t a n c e . He n o t e d , h o wever, t h a t c l a i m a n t had f a i l e d t o r a i s e t h e 
v o c a t i o n a l a s s i s t a n c e i s s u e d u r i n g t h e c o u r s e o f t h r e e h e a r i n g s , two 
B o a r d r e v i e w s , and one s t i p u l a t i o n . He f u r t h e r n o t e d t h a t c l a i m a n t 
had n e v e r a p p e a l e d t h e F i e l d S e r v i c e s ' 1982 d e n i a l o f e l i g i b i l i t y . 
He c o n c l u d e d t h a t c l a i m a n t was i n e l i g i b l e t o r e c e i v e v o c a t i o n a l 
a s s i s t a n c e . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a f f i r m e d t h e D i r e c t o r ' s o r d e r . He emphasized 
t h e f a c t t h a t , i n A u g u s t 1982, c l a i m a n t was a d v i s e d o f h e r 
i n e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e and d i d n o t a p p e a l t h a t 
d e c i s i o n . The R e f e r e e f u r t h e r n o t e d t h a t , p u r s u a n t t o f o r m e r ORS 
6 5 6 . 2 8 3 ( 2 ) , t h e D i r e c t o r ' s d e c i s i o n was s u b j e c t t o m o d i f i c a t i o n o n l y 
i f i t v i o l a t e d a s t a t u t e o r r u l e ; exceeded t h e s t a t u t o r y a u t h o r i t y o f 
t h e a g e n c y ; was made under u n l a w f u l p r o c e d u r e ; o r was c h a r a c t e r i z e d 
by abuse o f d i s c r e t i o n . The R e f e r e e d e t e r m i n e d t h a t t h e D i r e c t o r ' s 
d e c i s i o n was s u b j e c t t o none o f t h e s e c o n d i t i o n s . 

C l a i m a n t ' s o b l i g a t i o n t o a p p e a l t h e F i e l d S e r v i c e s 
D i v i s i o n ' s 1982 d e n i a l o f e l i g i b i l i t y i s c e n t r a l t o t h i s c a s e . The 
D i r e c t o r s t a t e d t h a t i t i s i n c u m b e n t on a w o r k e r who i s d i s s a t i s f i e d 
w i t h a d e n i a l o f v o c a t i o n a l a s s i s t a n c e t o a p p e a l t h a t d e c i s i o n " a t 
t h e e a r l i e s t o p p o r t u n i t y . " The R e f e r e e a g r e e d w i t h t h e D i r e c t o r ' s 
d e c i s i o n e x c e p t t h a t he w o u l d "more s t r o n g l y e m p h a s i z e " c l a i m a n t ' s 
f a i l u r e t o a p p e a l t h e 1982 d e n i a l o f e l i g i b i l i t y . He f u r t h e r 
c o n c l u d e d t h a t none o f t h e c i r c u m s t a n c e s n o t e d i n OAR 436-120-095 f o r 
r e s t o r i n g e l i g i b i l i t y were p r e s e n t . He, t h e r e f o r e , a f f i r m e d t h e 
D i r e c t o r ' s d e c i s i o n . 

We d i s a g r e e w i t h t h e D i r e c t o r and t h e R e f e r e e . N o t h i n g i n 
t h e s t a t u t e p r i o r t o J a n u a r y 1 , 1988, o r i n t h e a p p l i c a b l e 
a d m i n i s t r a t i v e r u l e s , r e q u i r e d c l a i m a n t t o c o n t e s t an' i n s u r e r o r 
d e p a r t m e n t a l v o c a t i o n a l a s s i s t a n c e d e n i a l w i t h i n any p a r t i c u l a r t i m e . 

We n o t e i n t h i s r e g a r d t h a t ORS 6 5 6 . 2 8 3 ( 2 ) c u r r e n t l y 
p r o v i d e s as f o l l o w s : 

" I f a w o r k e r i s d i s s a t i s f i e d w i t h an a c t i o n 
o f t h e i n s u r e r o r s e l f - i n s u r e d e m p l o y e r 
r e g a r d i n g v o c a t i o n a l a s s i s t a n c e , t h e w o r k e r 
must f i r s t a p p l y t o t h e d i r e c t o r f o r 
a d m i n i s t r a t i v e r e v i e w o f t h e m a t t e r b e f o r e 
r e q u e s t i n g a h e a r i n g on t h a t m a t t e r . Such 
a p p l i c a t i o n must be made n o t l a t e r t h a n t h e 
6 0 t h day a f t e r t h e d a t e t h e w o r k e r was 
n o t i f i e d o f t h e a c t i o n . . . . " (Emphasis 
added) . 

I n a c c o r d a n c e w i t h t h e emp h a s i z e d p o r t i o n o f t h i s 
p r o v i s i o n , a w o r k e r i s c u r r e n t l y r e q u i r e d t o a p p l y f o r 
a d m i n i s t r a t i v e r e v i e w o f v o c a t i o n a l a s s i s t a n c e a c t i o n s o f t h e 
i n s u r e r o r s e l f - i n s u r e d e m p l o y e r w i t h i n 60 days a f t e r n o t i f i c a t i o n 
o f t h e d e c i s i o n . However, when c l a i m a n t r e c e i v e d n o t i f i c a t i o n o f 
F i e l d S e r v i c e s ' d e c i s i o n , i n A u g u s t 1982, ORS 656.283 d i d n o t 
c o n t a i n a l i m i t a t i o n p e r i o d . I n s t e a d , t h i s l i m i t i n g l a n g u a g e was 
added by t h e 1987 l e g i s l a t u r e . 1987 Or Laws ch 884 § 1 1 . We 
c o n c l u d e , based upon t h e absence o f such a l i m i t a t i o n s p e r i o d i n 
1982, t h a t c l a i m a n t was n o t r e q u i r e d t o a p p l y t o t h e D i r e c t o r f o r 
r e v i e w o f F i e l d S e r v i c e s ' d e n i a l o f e l i g i b i l i t y w i t h i n a p a r t i c u l a r 
t i m e p e r i o d . 

We n o t e an a l t e r n a t i v e b a s i s f o r o u r d e c i s i o n . P u r s u a n t 
t o a R e f e r e e ' s o r d e r d a t e d November 8, 1983, c l a i m a n t ' s p s y c h i a t r i c 
c o n d i t i o n was f o u n d t o be compens a b l y r e l a t e d t o her 1977 i n j u r y . 
C o n s e q u e n t l y , her p s y c h i a t r i c c l a i m was remanded t o SAIF f o r 
f u r t h e r p r o c e s s i n g u n t i l c l o s u r e p u r s u a n t t o ORS 656.268. By Orde r 
on Review d a t e d September 2 1 , 1984, we a f f i r m e d t h e R e f e r e e ' s 
d e c i s i o n on t h i s i s s u e . -103-



C l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , Dr. Radmore, c o n t i n u e d 
t o r e p o r t as o f O c t o b e r 30, 1985 t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was n o t y e t m e d i c a l l y s t a t i o n a r y . Dr. Radmore r e q u e s t e d 
t h a t c l a i m a n t r e c e i v e v o c a t i o n a l a s s i s t a n c e . T h i s r e q u e s t 
e v e n t u a l l y r e s u l t e d i n t h e D i r e c t o r ' s o r d e r w h i c h u p h e l d SAIF's 
d e n i a l o f a s s i s t a n c e . I t i s , t h e r e f o r e , a p p a r e n t t h a t c l a i m a n t ' s 
c l a i m was r e o p e n e d i n November 1983 f o r a c c e p t a n c e o f c l a i m a n t ' s 
p s y c h i a t r i c c o n d i t i o n . M o r e o v e r , Dr. Radmore's r e q u e s t f o r 
v o c a t i o n a l a s s i s t a n c e was g e n e r a t e d w h i l e t h e c l a i m r e m a i n e d 
r e o p e n e d . We c o n c l u d e t h a t , even a s s u m i n g c l a i m a n t ' s r i g h t t o 
e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e ended w i t h h e r f a i l u r e t o 
a p p e a l t h e 1982 d e n i a l , n e v e r t h e l e s s h e r e l i g i b i l i t y was r e s t o r e d 
when he r c l a i m was r e o p e n e d f o r a c c e p t a n c e o f h e r p s y c h o l o g i c a l 
c o n d i t i o n . See f o r m e r OAR 436-120-040; 436-120-090; and 
436-120-095. 

SAIF c o n t e n d s t h a t c l a i m a n t ' s a p p e a l o f t h e d e n i a l o f 
v o c a t i o n a l a s s i s t a n c e i s b a r r e d by a p p l i c a t i o n o f t h e d o c t r i n e o f 
r e s j u d i c a t a . SAIF a r g u e s i n t h i s r e s p e c t t h a t c l a i m a n t c o u l d have 
r a i s e d t h e i s s u e o f her e l i g i b i l i t y a t t h e t i m e o f t h e June 6, 1985 
S t i p u l a t i o n . SAIF f u r t h e r a r g u e s t h a t , because t h e S t i p u l a t i o n 
s e t t l e d a l l i s s u e s " r a i s e d o r r a i s a b l e " b etween t h e p a r t i e s , 
c l a i m a n t i s p r e c l u d e d f r o m r a i s i n g t h e v o c a t i o n a l i s s u e now. 
However, t h e v o c a t i o n a l i s s u e was n o t r a i s a b l e a t t h e t i m e o f t h e 
S t i p u l a t i o n because t h e r e was no o r d e r o f t h e D i r e c t o r r i p e f o r 
r e v i e w . ORS 6 5 6 . 2 8 3 ( 2 ) . Thus, r e s j u d i c a t a i s n o t a bar t o 
c l a i m a n t ' s c l a i m . 

I n sum, we f i n d t h a t c l a i m a n t was n o t t i m e b a r r e d f r o m 
c o n t e s t i n g t h e F i e l d S e r v i c e s D i v i s i o n ' s A u g u s t 1982 d e n i a l o f 
v o c a t i o n a l a s s i s t a n c e . Assuming a r g u e n d o t h a t she was so b a r r e d , 
her e l i g i b i l i t y was n e v e r t h e l e s s r e s t o r e d p u r s u a n t t o a R e f e r e e ' s 
November 1983 o r d e r w h i c h had t h e e f f e c t o f r e o p e n i n g her c l a i m . 
M o r e o v e r , t h e d o c t r i n e o f r e s j u d i c a t a i s n o t a p p l i c a b l e under t h e 
f a c t s o f t h i s c a s e . We c o n c l u d e t h a t none o f t h e g r o u n d s s t a t e d i n 
t h e D i r e c t o r ' s o r d e r a r e s u f f i c i e n t t o deny v o c a t i o n a l a s s i s t a n c e . 

No d e t e r m i n a t i o n has y e t been made as t o w h e t h e r c l a i m a n t 
meets t h e r e q u i r e m e n t s f o r e l i g i b i l i t y . We f i n d t h a t t h e r e c o r d i s 
s u f f i c i e n t l y d e v e l o p e d so t h a t we may a d d r e s s t h i s i s s u e . See 
D a v i d L. F l e m i n g , 38 Van N a t t a 1321 ( 1 9 8 6 ) , a f f ' d mem F l e m i n g v. 
D a e u b l e L o g g i n g , 89 Or App 87 ( 1 9 8 7 ) . 

The e l i g i b i l i t y s t a n d a r d s i n e f f e c t a t t h e t i m e 
c l a i m a n t ' s e n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e was f i r s t d e n i e d 
were f o u n d a t f o r m e r OAR 436-61-100 ( r e n u m b e r e d 4 3 6 - 1 2 0 - 0 4 0 ) . T h a t 
r u l e r e q u i r e d t h a t c l a i m a n t r e s i d e i n Oregon. C l a i m a n t d i d , and 
s t i l l d o e s , r e s i d e i n Oregon. I n a d d i t i o n , Dr. Radmore has o p i n e d 
t h a t c l a i m a n t r e q u i r e s v o c a t i o n a l a s s i s t a n c e i n o r d e r t o o b t a i n new 
e m p loyment. No c o n t r a r y e v i d e n c e e x i s t s i n t h e r e c o r d . We 
c o n c l u d e t h a t c l a i m a n t i s u n a b l e t o r e t u r n t o r e g u l a r , m o d i f i e d , o r 
new employment because o f t h e p e r m a n e n t r e s i d u a l s o f her 
c o m p e n s a b l e i n j u r y , and t h a t she l a c k s s u f f i c i e n t s k i l l s , a p t i t u d e s 
o r a b i l i t i e s t o o b t a i n new g a i n f u l e m p l o y m e n t . See f o r m e r OAR 
436-61-100 ( 6 ) ( c ) . C o n s e q u e n t l y , c l a i m a n t i s e l i g i b l e f o r 
v o c a t i o n a l a s s i s t a n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 16, 1987 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s A p r i l 14, 1986 d e n i a l o f e l i g i b i l i t y f o r 
v o c a t i o n a l a s s i s t a n c e i s s e t a s i d e and SAIF i s o r d e r e d t o p r o v i d e 
s u ch s e r v i c e s . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f 
$800, t o be p a i d by t h e SAIF C o r p o r a t i o n . . 
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MARK F. GILLES, Claimant WCB 87-02778 & 87-02777 
Galton, et a l . , Claimant's Attorneys January 17, 1989 
Brian L. Pocock, Defense Attorney Order on Review 
Kevin Mannix, Defense Attorney 

Reviewed by Board Members Johnson and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f 
t h a t p o r t i o n o f R e f e r e e N e a l ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l 
o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back and neck c o n d i t i o n ; and ( 2 ) 
u p h e l d A e t n a I n s u r a n c e Company's d e n i a l o f r e s p o n s i b i l i t y f o r t h e 
same c o n d i t i o n . We r e v e r s e . 

ISSUE 

R e s p o n s i b i l i t y f o r c l a i m a n t ' s neck and low back c o n d i t i o n s . 

FINDINGS OF FACT 

C l a i m a n t was a d e l i v e r y d r i v e r f o r a Eugene f u r n i t u r e 
company, i n s u r e d by A e t n a . He was o r i g i n a l l y i n j u r e d on J a n u a r y 29, 
1986, when a s o f a b e d f e l l f r o m t h e back o f h i s f u r n i t u r e d e l i v e r y 
t r u c k , s t r i k i n g him on t h e back. H i s low back began h u r t i n g 
i m m e d i a t e l y ; s h o r t l y t h e r e a f t e r he d e v e l o p e d headaches as w e l l . 

C l a i m a n t s o u g h t t r e a t m e n t f r o m Dr. C a r l s t r o m , c h i r o p r a c t o r , 
on F e b r u a r y 8, 1986. He c o n t i n u e d t o work u n t i l F e b r u a r y 28, 1986. 
A t t h a t p o i n t , t h e p a i n made i t i m p o s s i b l e f o r him t o c o n t i n u e 
w o r k i n g and, because he d i d n o t u n d e r s t a n d t h a t he c o u l d t a k e t i m e 
l o s s , he q u i t . W h i l e he was n o t w o r k i n g , and was r e c e i v i n g 
t r e a t m e n t , h i s c o n d i t i o n i m p r o v e d . Dr. C a r l s t r o m a n t i c i p a t e d t h a t 
c l a i m a n t w o u l d be m e d i c a l l y s t a t i o n a r y and f u l l y r e c o v e r e d i n J u l y 
1986. 

On A p r i l 1 , 1986, c l a i m a n t began d o i n g p a r t - t i m e , o n - c a l l 
l a b o r f o r a l a n d s c a p e r . H i s j o b p r i m a r i l y i n v o l v e d p u s h i n g a l a w n 
mower, and o c c a s i o n a l l y r e q u i r e d him t o s h o v e l b a r k d u s t . H i s back 
and neck c o n t i n u e d t o b o t h e r him t h r o u g h o u t t h i s p e r i o d , b u t d i d n o t 
w o r s e n . 

I n J u l y 1986, c l a i m a n t moved t o P o r t l a n d and began w o r k i n g 
f o r a d a i r y , h i s f i e l d o f t r a i n i n g . The d a i r y i s i n s u r e d by L i b e r t y 
N o r t h w e s t . He began w o r k i n g f o r t h e d a i r y i n A u g u s t 1986 as a 
cheesemaker. Two days a week, c l a i m a n t was i n v o l v e d i n t h e a c t u a l 
c h e e s e m a k i n g p r o c e s s . T h i s i n v o l v e d s t i r r i n g 1 0 , 0 0 0 - g a l l o n v a t s o f 
m i l k w i t h a t e n - p o u n d s t e e l p a d d l e as t h e cheese c o o k e d . The 
s t i r r i n g was done i n a b e n t p o s i t i o n . Once t h e cheese had s e t , he 
had t o c u t t h e c h e e s e , b e n d i n g o v e r and e x e r t i n g p r e s s u r e on c u t t i n g 
s c r e e n s w h i l e d r a g g i n g them t h r o u g h t h e cheese b l o c k s . 

On t h e days t h a t he d i d n o t make c h e e s e , c l a i m a n t was 
a s s i g n e d v a r i o u s d u t i e s . He sometimes s t a c k e d m i l k c a s e s , s i x i n a 
s t a c k , 2,000 c a s e s i n a day. He sometimes moved y o g u r t t r a y s . These 
a c t i v i t i e s i n v o l v e d l i f t i n g f r o m 30-60 pounds, and t w i s t i n g . He a l s o 
d r a g g e d s t a c k s o f m i l k c ases a c r o s s t h e f l o o r w i t h a p o l e . The 
s t a c k i n g a c t i v i t i e s were h e a v i e r t h a n t h e c h e e s e m a k i n g a c t i v i t i e s , 
b u t n o t as heavy as h i s f u r n i t u r e - m o v i n g d u t i e s . 

When c l a i m a n t began h i s j o b a t t h e d a i r y , h i s back and neck 
p a i n had s i g n i f i c a n t l y r e s o l v e d . He t h e n r e c e i v e d t r e a t m e n t o n l y 
once a month f o r two m o n t h s , as he was s t i l l d r i v i n g t o Eugene t o see 
Dr. C a r l s t r o m . W i t h o u t t r e a t m e n t , h i s back and neck c o n d i t i o n 
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w o r s e n e d . Dr. C a r l s t r o m r e f e r r e d him t o Dr. B r e i t e n s t e i n , who became 
h i s t r e a t i n g c h i r o p r a c t o r . 

From A u g u s t 1986, t o J a n u a r y 1987, c l a i m a n t ' s c o n d i t i o n s 
g r a d u a l l y w o r sened u n t i l Dr. B r e i t e n s t e i n t o o k him o f f o f w o r k . He 
was s u f f e r i n g f r o m a c u t e e x a c e r b a t i o n o f h i s c h r o n i c c e r v i c a l 
s t r a i n . The d a i r y j o b a g g r a v a t e d t h e c o n d i t i o n . , c a u s i n g a r e t u r n o f 
h i s o r i g i n a l symptoms, b u t n o t a w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n . 

C l a i m a n t was examined by Dr. H o w e l l , o s t e o p a t h , i n A p r i l 
1987. A t t h a t t i m e , he had m i l d t o m o d e r a t e m u s c l e spasms i n h i s 
ne c k , and m i l d m u s c l e spasms i n h i s t h o r a c i c s p i n e . He a l s o had 
l i m i t e d r a n g e o f m o t i o n i n h i s c e r v i c a l , t h o r a c i c and lu m b a r s p i n e . 

C l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had n o t w o r s e n e d as a 
r e s u l t o f h i s work a c t i v i t i e s f o r L i b e r t y ' s i n s u r e d . 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r on t h e r i s k a t t h e t i m e o f t h e compensable 
i n j u r y r e m a i n s r e s p o n s i b l e f o r t h e i n j u r y u n l e s s work a c t i v i t y a t a 
t i m e when a s u b s e q u e n t i n s u r e r i s on t h e r i s k i n d e p e n d e n t l y 
c o n t r i b u t e s t o a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . B o i s e 
Cascade v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . R e s p o n s i b i l i t y w i l l n o t 
s h i f t i f t h e work a c t i v i t y under t h e second i n s u r e r m e r e l y 
c o n t r i b u t e s t o worsened symptoms o f t h e i n j u r y . H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 

C l a i m a n t o r i g i n a l l y s u f f e r e d s t r a i n and s p r a i n o f h i s 
c e r v i c a l , t h o r a c i c and lumbar s p i n e , when a s o f a b e d f e l l o f f a t r u c k 
and h i t him i n t h e bac k . S i n c e t h e n he has e n d u r e d l o w back p a i n and 
neck p a i n w h i c h causes neck i m m o b i l i t y and head a c h e s . These symptoms 
a b a t e d s i g n i f i c a n t l y when he was n o t w o r k i n g and was r e c e i v i n g 
c h i r o p r a c t i c t r e a t m e n t . However, t h e y have n e v e r f u l l y r e s o l v e d . 

When c l a i m a n t has w o r k e d , e i t h e r as a l a n d s c a p e r or as a 
ch e e s e m a k e r , h i s symptoms have i n c r e a s e d . T h e r e i s no p e r s u a s i v e 
e v i d e n c e , however, t h a t h i s u n d e r l y i n g c o n d i t i o n has w o r s e n e d . H i s 
l a s t t r e a t i n g p h y s i c i a n , Dr. B r e i t e n s t e i n , was h e s i t a n t t o make a 
l e g a l c o n c l u s i o n as t o w h e t h e r c l a i m a n t had s u f f e r e d a new i n j u r y o r 
an a g g r a v a t i o n . H i s c o n s i s t e n t m e d i c a l c o n c l u s i o n has been t h a t t h e 
symptoms wer e , so f a r , an a g g r a v a t i o n o f t h e o r i g i n a l i n j u r y . I n 
J a n u a r y and F e b r u a r y 1987, he s a i d t h a t i t was t o o e a r l y t o t e l l 
w h e t h e r t h e c h e e s e m a k i n g j o b had l e d t o new pe r m a n e n t r e s i d u a l s 
( i . e . , a worsened u n d e r l y i n g c o n d i t i o n ) . The r e c o r d does n o t c o n t a i n 
a l a t e r o p i n i o n f r o m Dr. B r e i t e n s t e i n a l t e r i n g h i s o p i n i o n t h a t t h e 
symptoms r e m a i n an a g g r a v a t i o n . 

C l a i m a n t was examined once by Dr. H o w e l l , who t e s t i f i e d a t 
h e a r i n g . Dr. H o w e l l f o u n d o b j e c t i v e e v i d e n c e o f i n j u r y , i n t h e f o r m 
o f m u s c l e spasms i n c l a i m a n t ' s neck and t h o r a c i c s p i n e . C l a i m a n t 
a l s o had d e c r e a s e d r a n g e o f m o t i o n i n h i s c e r v i c a l , t h o r a c i c and 
lu m b a r s p i n e . Dr. H o w e l l o p i n e d t h a t t h e s e were n o t o n g o i n g e f f e c t s 
o f t h e 1986 i n j u r y , b u t were most p r o b a b l y t h e r e s u l t o f c l a i m a n t ' s 
d a i r y w o r k . 

Dr. H o w e l l ' s o p i n i o n f a i l s t o p e r s u a d e , f o r two r e a s o n s . 
F i r s t , he examined c l a i m a n t o n l y o n c e , f o r an hour t h a t c o n s i s t e d 
p r i m a r i l y o f q u e s t i o n i n g . He a d m i t t e d a t h e a r i n g t h a t t h e t e s t s he 
d i d c o n d u c t c o u l d n o t t e l l him w h e t h e r c l a i m a n t ' s p a t h o l o g i c a l 
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c o n d i t i o n was d i f f e r e n t f r o m t h a t w h i c h e x i s t e d a f t e r t h e i n j u r y . 
Second, t h e d o c t o r s t a t e d t h a t he d i d n o t t h i n k t h a t c l a i m a n t had any 
o n g o i n g s t r a i n o r i n j u r y , f r o m e i t h e r o f h i s . j o b s . T h i s c o n f l i c t s 
b o t h w i t h t h e e x i s t e n c e o f m u s c l e spasms and l i m i t e d r a n g e o f m o t i o n 
w h i c h o b j e c t i v e l y i n d i c a t e i n j u r y , and w i t h h i s own e a r l i e r o p i n i o n 
t h a t t h e s e were caused by t h e second j o b . Dr. H o w e l l ' s o p i n i o n does 
n o t p r o v i d e p e r s u a s i v e •'reason t o w e i g h i t more h e a v i l y t h a n t h a t o f 
t h e t r e a t i n g p h y s i c i a n . W e i l a n d v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . We 
c o n c l u d e t h a t c l a i m a n t ' s c o n d i t i o n r e p r e s e n t s an a g g r a v a t i o n c l a i m 
and t h e r e s p o n s i b i l i t y o f t h e compensable i n j u r y s u s t a i n e d w h i l e 
w o r k i n g f o r A e t n a ' s i n s u r e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 1 1 , 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d , i n p a r t . L i b e r t y N o r t h w e s t I n s u r a n c e ' s d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s back and neck c o n d i t i o n s i s r e i n s t a t e d 
and u p h e l d . A e t n a I n s u r a n c e ' s d e n i a l o f r e s p o n s i b i l i t y f o r t h e same 
c o n d i t i o n i s s e t a s i d e , and t h e c l a i m i s remanded t o A e t n a f o r 
a c c e p t a n c e and p r o c e s s i n g . A e t n a s h a l l r e i m b u r s e L i b e r t y N o r t h w e s t 
f o r i t s c l a i m c o s t s i n c u r r e d t o d a t e . C l a i m a n t ' s a t t o r n e y i s n o t 
e n t i t l e d t o an i n s u r e r - p a i d f e e . The R e f e r e e ' s o r d e r i s o t h e r w i s e 
a f f i r m e d . The Board a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $455, 
f o r A e t n a ' s c o u n s e l . The Board a p p r o v e s a c l i e n t - p a i d f e e , n o t t o 
exc e e d $1,160, f o r L i b e r t y N o r t h w e s t ' s c o u n s e l . 

GREG A. HARSHA, Claimant WCB 86-17621 & 86-07579 
Pozzi, et a l . , Claimant's Attorneys January 17, 1989 
Ruth Cinniger (SAIF), Defense Attorney Order on Review 
B o t t i n i & B o t t i n i , Defense Attorneys 

Reviewed by Board Members C r i d e r and J o h n s o n . 

S a f e c o I n s u r a n c e Company r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e P o d n a r ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; ( 2 ) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e 
same c o n d i t i o n ; and ( 3 ) s e t a s i d e S a f e c o ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s c l a i m f o r an u l c e r c o n d i t i o n . We a f f i r m . 

ISSUES 

1. R e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n . 

2. C o m p e n s a b i l i t y o f and r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
u l c e r c o n d i t i o n . 

3. C l a i m a n t ' s e n t i t l e m e n t t o an a s s e s s e d f e e on Boa r d 
r e v i e w o f t h e r e s p o n s i b i l i t y i s s u e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l o w back i n March 
1985, w h i l e employed by S a f e c o ' s i n s u r e d . I n i t i a l l y , c l a i m a n t 
e x p e r i e n c e d l o w back p a i n and " s h o o t i n g " p a i n s i n b o t h l e g s . The l e g 
p a i n r e s o l v e d a f t e r a few weeks. An MRI scan i n J u l y 1985 r e v e a l e d a 
s m a l l c e n t r a l d i s c h e r n i a t i o n a t L5-S1. I n November 1985, he saw Dr. 
Thompson w i t h an a c u t e f l a r e - u p o f s e v e r e low back p a i n r a d i a t i n g 
i n t o t h e l e f t t h i g h . A f t e r c o m p l e t i o n o f t h e p r o g r a m a t t h e C a l l a h a n 
fpnt-pr . hhp r l f l im was r l ncpfl hv r>£>t-orm-in.afinn flrrlor nn Mau 9 ̂  _ T Q R f i -



A few days a f t e r c l a i m c l o s u r e , c l a i m a n t e x p e r i e n c e d 
a n o t h e r a c u t e f l a r e - u p o f symptoms i n t h e low b a c k , p a r t i c u l a r l y on 
t h e l e f t s i d e . Dr. Thompson r e p o r t e d t h a t c l a i m a n t "may w e l l be" 
d e v e l o p i n g f u r t h e r h e r n i a t i o n o f t h e d i s c . By June 2, 1986, however, 
c l a i m a n t r e p o r t e d " f e e l i n g v e r y good" and, w i t h Thompson's a p p r o v a l , 
r e t u r n e d t o s e d e n t a r y work as a d i s k d u p l i c a t i o n o p e r a t o r f o r SAIF's 
i n s u r e d . T h a t j o b r e q u i r e d p r o l o n g e d s i t t i n g , w h i c h c a u s ed h i s back 
p a i n t o w o r s e n . I n September 1986, c l a i m a n t e x p e r i e n c e d a 
s y m p t o m a t i c f l a r e - u p a f t e r s t a c k i n g 19-pound boxes a t w o r k . He had 
p a i n i n t h e low back and r i g h t l e g and numbness i n t h e r i g h t f o o t . 
An MRI scan i n O c t o b e r 1986 r e v e a l e d t h a t c l a i m a n t ' s d i s c h e r n i a t i o n 
a t L5-S1 had i n c r e a s e d i n s i z e s i n c e t h e l a s t MRI scan was t a k e n i n 
J u l y 1985. C l a i m a n t was t a k e n o f f w ork. 

C l a i m a n t f i l e d c l a i m s f o r h i s low back c o n d i t i o n w i t h 
S a f e c o and SAIF. S a f e c o d e n i e d r e s p o n s i b i l i t y f o r t h e a g g r a v a t i o n 
c l a i m on O c t o b e r 27, 1986, w h i l e SAIF d e n i e d r e s p o n s i b i l i t y f o r t h e 
"new i n j u r y " c l a i m on December 1 , 1986. Because each i n s u r e r 
c onceded t h a t t h e c o n d i t i o n was c o m p e n s a b l e , an o r d e r d e s i g n a t i n g 
SAIF as p a y i n g a g e n t i s s u e d on F e b r u a r y 6, 1987, p u r s u a n t t o f o r m e r 
ORS 6 5 6.307. 

I n J u l y 1986, c l a i m a n t a l s o d e v e l o p e d an u l c e r c o n d i t i o n 
w h i c h r e s u l t e d f r o m h i s use o f a s p i r i n and o t h e r m e d i c a t i o n f o r 
r e l i e f f r o m back p a i n and f r o m s t r e s s and w o r r y he e x p e r i e n c e d a b o u t 
h i s back c o n d i t i o n and f u t u r e e m p l o y a b i 1 i t y . S a f e c o d e n i e d t h e u l c e r 
c l a i m on O c t o b e r 28, 1986. 

The r a t e o f c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n i s h i g h e r f o r S a f e c o t h a n i t i s f o r SAIF. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s w i t h SAIF's i n s u r e d d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o any w o r s e n i n g o f h i s l o w back c o n d i t i o n . 
C l a i m a n t ' s l o w back c o n d i t i o n and r e s u l t i n g t r e a t m e n t m a t e r i a l l y 
c o n t r i b u t e d t o t h e o n s e t o f t h e u l c e r c o n d i t i o n . 

CONCLUSIONS OF.LAW AND OPINION 

Low Back C o n d i t i o n 

Under t h e l a s t i n j u r y r u l e i n s u c c e s s i v e i n j u r y c a s e s , t h e 
f i r s t e m p l o y e r r e m a i n s r e s p o n s i b l e i f work a c t i v i t i e s w i t h t h e second 
e m p l o y e r d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . M i s s i o n I n s u r a n c e Co. v. Dundon, 86 
Or App 470, 472-73 ( 1 9 8 7 ) ; H e n s e l P h e l p s C o n s t , v. M i r i c h , 81 Or App 
290, 293-94 ( 1 9 8 6 ) . I f , on t h e o t h e r hand, t h o s e a c t i v i t i e s 
i n d e p e n d e n t l y c o n t r i b u t e d , however s l i g h t l y , t o a w o r s e n i n g o f h i s 
c o n d i t i o n , t h e second e m p l o y e r i s s o l e l y r e s p o n s i b l e . I d . A 
w o r s e n i n g o f symptoms a l o n e w i l l n o t s h i f t r e s p o n s i b i l i t y t o t h e 
second e m p l o y e r , even i f t h e i n c r e a s e d symptoms r e s u l t i n 
d i s a b i l i t y . H e n s e l P h e l p s C o n s t , v. M i r i c h , s u p r a , 81 Or App a t 
294. The a s s i g n m e n t o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w back 
c o n d i t i o n p r e s e n t s a complex m e d i c a l q u e s t i o n ; t h e r e f o r e , r e s o l u t i o n 
o f t h i s case t u r n s l a r g e l y on t h e m e d i c a l e v i d e n c e . U r i s v . 
C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 



t h e d i s c h e r n i a t i o n a t L5-S1. R a t h e r , t h e i s s u e i s w h e t h e r work 
a c t i v i t i e s d u r i n g t h e second employment c o n t r i b u t e d t o t h a t w o r s e n i n g . 

The m e d i c a l e v i d e n c e i s d i v i d e d . . Dr. Thompson, t h e 
t r e a t i n g p h y s i c i a n s i n c e May 1985, o p i n e d t h a t c l a i m a n t ' s work 
a c t i v i t y w i t h t h e second e m p l o y e r , i . e . , l i f t i n g boxes and p r o l o n g e d 
s i t t i n g , c o n t r i b u t e d t o t h e w o r s e n i n g . The O r t h o p a e d i c C o n s u l t a n t s , 
on t h e o t h e r hand, c o n c l u d e d t h a t t h e second employment was n o t a 
c o n t r i b u t o r y f a c t o r . We o r d i n a r i l y g i v e g r e a t e r w e i g h t t o t h e 
t r e a t i n g p h y s i c i a n ' s o p i n i o n , W e i l a n d v. SAIF, 64 Or App 810, 814 
( 1 9 8 3 ) ; however, we d e c l i n e t o do so h e r e , because Thompson's 
r e a s o n i n g i s s u s p e c t . 

When c l a i m a n t saw Thompson f o r t h e s y m p t o m a t i c f l a r e - u p i n 
O c t o b e r 1986, Thompson d i d n o t f e e l t h a t work a c t i v i t i e s f o r t h e 
s e c o n d e m p l o y e r were s t r e n u o u s enough t o cause s i g n i f i c a n t p r o b l e m s , 
and he a t t r i b u t e d t h e symptoms t o t h e o r i g i n a l 1985 i n j u r y . Thompson 
r e v e r s e d h i m s e l f o n l y a f t e r an MRI scan r e v e a l e d i n c r e a s e d d i s c 
h e r n i a t i o n s i n c e t h e p r e v i o u s scan i n J u l y 1985. However, t h e MRI 
s c a n s a l o n e do n o t e s t a b l i s h t h a t t h e w o r s e n i n g o c c u r r e d d u r i n g t h e 
second employment; t h e y m e r e l y i n d i c a t e t h a t t h e w o r s e n i n g o c c u r r e d 
s ometime between J u l y 1985 and O c t o b e r 1986. T h e r e f o r e , Thompson's 
r e l i a n c e on t h e s cans i s m i s p l a c e d . 

Thompson a t t e m p t s t o c o r r e l a t e t h e w o r s e n i n g w i t h t h e 
sudden i n c r e a s e i n c l a i m a n t ' s p a i n a f t e r t h e l i f t i n g i n c i d e n t . We 
a r e n o t p e r s u a d e d , however, because c l a i m a n t has n e v e r been f r e e f r o m 
back p a i n s i n c e c l o s u r e o f t h e o r i g i n a l c l a i m i n May 1986. I n d e e d , 
on May 28, 1986, a few days b e f o r e a c c e p t i n g t h e second employment, 
c l a i m a n t s u f f e r e d an a c u t e f l a r e - u p o f symptoms a f t e r p h y s i c a l 
t h e r a p y , p r o m p t i n g Thompson t o w r i t e t h a t c l a i m a n t "may w e l l be" 
d e v e l o p i n g f u r t h e r h e r n i a t i o n o f h i s d i s c and t h a t he was u n a b l e t o 
r e t u r n t o w o r k . A l t h o u g h c l a i m a n t f e l t " v e r y good" by June 2, 1986 
and was r e l e a s e d f o r w o r k , h i s symptoms a g a i n i n c r e a s e d upon h i s 
r e t u r n t o s e d e n t a r y w o r k . 

The f a c t s o f t h i s case a r e v e r y s i m i l a r t o t h o s e i n M i r i c h , 
s u p r a . I n t h a t c a s e , t h e c l a i m a n t s u s t a i n e d a c ompensable back 
s t r a i n d u r i n g t h e f i r s t e m p loyment, f o r w h i c h he r e c e i v e d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . He t h e n p e r f o r m e d a v a r i e t y o f j o b s and 
e x p e r i e n c e d back d i s c o m f o r t d u r i n g t h o s e a c t i v i t i e s . L a t e r , he began 
w o r k i n g f o r t h e second e m p l o y e r . Work a c t i v i t i e s w i t h t h a t e m p l o y e r 
p r e c i p i t a t e d a second p e r i o d o f d i s a b i l i t y . The c o u r t a s s i g n e d 
r e s p o n s i b i l i t y t o t h e f i r s t e m p l o y e r , h o l d i n g t h a t t h e second 
e m p l o y e r d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f t h e 
u n d e r l y i n g c o n d i t i o n . 

L i k e M i r i c h , c l a i m a n t r e m a i n e d s y m p t o m a t i c a f t e r c l a i m 
c l o s u r e , i n d i c a t i n g t h a t t h e o r i g i n a l c o n d i t i o n p e r s i s t e d . The 
O r t h o p a e d i c C o n s u l t a n t s n o t e d t h e p e r s i s t e n c e o f t h a t c o n d i t i o n and 
r e l a t e d t h e w o r s e n i n g t o . t h e o r i g i n a l i n j u r y . They r u l e d o u t t h e 
s econd employment as a c o n t r i b u t o r y f a c t o r . We a r e most p e r s u a d e d by 
t h e i r w e l l - r e a s o n e d o p i n i o n . Somers v. SAIF, 77 Or App 259, 263 
( 1 9 8 6 ) . C o n s e q u e n t l y , we do n o t f i n d t h a t work a c t i v i t i e s w i t h t h e 
s e c o n d e m p l o y e r — SAIF's i n s u r e d -- i n d e p e n d e n t l y c o n t r i b u t e d t o any 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n . A c c o r d i n g l y , we 
c o n c l u d e t h a t S a f e c o i s s o l e l y r e s p o n s i b l e f o r t h a t c o n d i t i o n . 

U l c e r C o n d i t i o n 

To e s t a b l i s h c o m p e n s a b i l i t y o f t h e u l c e r c o n d i t i o n , 
c l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t t h e 
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c o m p e n s a b l e back i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s need f o r 
t r e a t m e n t o f t h e u l c e r c o n d i t i o n . See H u t c h e s o n v. W e y e r h a e u s e r , 288 
Or 5 1 , 56 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser Company, 88 Or App 375, 378 
( 1 9 8 7 ) . 

Dr. L o b i t z , t h e t r e a t i n g g a s t r o e n t e r o l o g i s t s i n c e September 
1986, c o n c u r r e d w i t h t h e o p i n i o n t h a t c l a i m a n t ' s use o f a s p i r i n and 
n o n - s t e r o i d a l , a n t i - i n f l a m m a t o r y m e d i c a t i o n s f o r h i s back p a i n , i n 
c o m b i n a t i o n w i t h s t r e s s and w o r r y a b o u t h i s p h y s i c a l c o n d i t i o n and 
f u t u r e e m p l o y a b i l i t y , a l l c o n t r i b u t e m a t e r i a l l y t o h i s need f o r 
t r e a t m e n t o f h i s u l c e r , g a s t r i t i s , r e f l u x . a n d spasm. L o b i t z a g r e e d , 
t h e r e f o r e , t h a t t h e compensable back i n j u r y was a m a t e r i a l f a c t o r i n 
t h e c a u s e , e x a c e r b a t i o n or a g g r a v a t i o n o f h i s g a s t r o i n t e s t i n a l 
p r o b l e m s . G i v e n t h e l a c k o f c o n t r a r y e v i d e n c e , we f i n d t h a t t h e back 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s need f o r 
t r e a t m e n t o f h i s u l c e r c o n d i t i o n , and c o n c l u d e t h a t t h e c o n d i t i o n i s 
c o m p e n s a b l e . As t h e i n s u r e r r e s p o n s i b l e f o r t h e back i n j u r y , S a f e c o 
i s a l s o r e s p o n s i b l e f o r t h e u l c e r c o n d i t i o n . 

A t t o r n e y Fee 

C l a i m a n t seeks an a s s e s s e d f e e f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w . H i s a t t o r n e y i s c l e a r l y e n t i t l e d t o an a s s e s s e d f e e 
f o r s e r v i c e s r e n d e r e d on B o a r d r e v i e w o f t h e c o m p e n s a b i l i t y i s s u e . 
However, h i s s t a t e m e n t o f s e r v i c e s i n c l u d e s s e r v i c e s r e l a t i n g t o t h e 
i s s u e o f r e s p o n s i b i l i t y f o r t h e low back c o n d i t i o n . We must d e c i d e , 
t h e r e f o r e , w h e t h e r c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a s s e s s e d f e e 
f o r s e r v i c e s r e n d e r e d on Board r e v i e w o f t h e r e s p o n s i b i l i t y i s s u e . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a s s e s s e d f e e when an 
i n s u r e r i n i t i a t e s B o a r d r e v i e w and t h e B o a r d d e t e r m i n e s t h a t " t h e 
c o m p e n s a t i o n awarded t o [ t h e ] c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r 
r e d u c e d . " ORS 6 5 6 . 3 8 2 ( 2 ) . H e r e , S a f e c o i n i t i a t e d B o a r d r e v i e w o f 
t h e R e f e r e e ' s d e c i s i o n t o h o l d i t r e s p o n s i b l e . Had S a f e c o p r e v a i l e d , 
c l a i m a n t ' s r a t e o f t e m p o r a r y t o t a l d i s a b i l i t y (TTD) c o m p e n s a t i o n 
w o u l d have been r e d u c e d because SAIF w o u l d have been l i a b l e f o r a 
l o w e r TTD r a t e . On B o a r d r e v i e w , c l a i m a n t d e f e n d e d t h e R e f e r e e ' s 
d e c i s i o n on r e s p o n s i b i l i t y . I n a f f i r m i n g t h e R e f e r e e , t h e B o a r d 
e s s e n t i a l l y f o u n d t h a t c l a i m a n t ' s TTD c o m p e n s a t i o n s h o u l d n o t be 
r e d u c e d . For t h a t r e a s o n , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an 
a s s e s s e d f e e on Board r e v i e w o f t h e r e s p o n s i b i l i t y i s s u e , p a y a b l e by 
S a f e c o . ORS 6 5 6 . 3 8 2 ( 2 ) ; Rhonda L. B i l o d e a u , 41 Van N a t t a 11 ( J a n u a r y 
4, 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1987 i s a f f i r m e d . For 
s e r v i c e s on B o a r d r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
a s s e s s e d f e e o f $980, t o be p a i d by S a f e c o I n s u r a n c e Company. 

BILLY J. HOLLEY, Claimant WCB 87-03042 & 86-11418 
St a r r & Vinson, Claimant's Attorneys January 17, 1989 
Cowling & Heysell, Defense Attorneys Order on Review 
Wil l i a m B l i t z (SAIF), Defense Attorney 

Reviewed by B o a r d Members Johnson and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f 
R e f e r e e M c C u l l o u g h ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s r i g h t 
s h o u l d e r c o n d i t i o n ; and ( 2 ) u p h e l d E m p l o y e r s o f Wausau's d e n i a l o f 
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c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . I n i t s 
r e s p o n d e n t ' s b r i e f , Wausau c o n t e s t s t h a t p o r t i o n o f t h e o r d e r w h i c h 
d i r e c t e d i t t o pay an $1,200 a t t o r n e y f e e f o r i t s d e n i a l o f 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n . We a f f i r m . 

ISSUES 

(1 ) R e s p o n s i b i l i t y f o r c l a i m a n t ' s J a n u a r y 26, 1987 i n j u r y ; 
and 

( 2 ) L i a b i l i t y f o r a t t o r n e y f e e s f o r a l l e g e d d e n i a l o f 
c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , - 4 4 a t h e a r i n g , c o m p e n s a b l y i n j u r e d h i s r i g h t 
s h o u l d e r on June 6, 1984, w h i l e w o r k i n g as a l u m b e r g r a d e r f o r SAIF's 
i n s u r e d . He r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f o r o v e r a y e a r . On 
September 13, 1985, he had s u r g e r y , i n v o l v i n g a d i s t a l c l a v i c u l a r 
r e s e c t i o n . 

C l a i m a n t w o r k e d u n t i l s u r g e r y , b u t t h e r e a f t e r d i d n o t 
r e t u r n t o work f o r SAIF's i n s u r e d . I n March 1986, he was r e f e r r e d t o ' 
t h e I n j u r e d W o r k e r s Program a t S a c r e d H e a r t H o s p i t a l i n Eugene f o r 
e v a l u a t i o n . He went t h r o u g h t h r e e days o f t e s t i n g , a t t h e end o f 
w h i c h i t was d e t e r m i n e d t h a t he had s i g n i f i c a n t p e r m a n e n t i m p a i r m e n t 
as a r e s u l t o f t h e i n j u r y . I t was recommended t h a t he a v o i d 
r e p e t i t i v e use o f t h e r i g h t s h o u l d e r , use o f t h e arm away f r o m t h e 
b ody, and use o f t h e arm above s h o u l d e r l e v e l . He was a l s o 
d i s c o u r a g e d f r o m f r e q u e n t l i f t i n g . C l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
Dr. F i l a r s k i , imposed s i m i l a r r e s t r i c t i o n s . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r i s s u e d on 
A u g u s t 14, 1986. C l a i m a n t was awarded t e m p o r a r y d i s a b i l i t y , and 15 
p e r c e n t u n s c h e d u l e d p ermanent p a r t i a l d i s a b i l i t y . 

F o l l o w i n g t h i s i n j u r y , c l a i m a n t e x p e r i e n c e d p a i n on a d a i l y 
b a s i s . He c o u l d no l o n g e r t h r o w a s o f t b a l l , s w i n g a b o w l i n g b a l l o r 
a g o l f c l u b , or e n d u r e t h e p a i n o f a r i f l e r e c o i l . 

I n November 1986, c l a i m a n t f o u n d a j o b w i t h Wausau's 
i n s u r e d as a lumber g r a d e r . T h i s j o b was s i g n i f i c a n t l y l i g h t e r t h a n 
t h e j o b w i t h SAIF's i n s u r e d . C l a i m a n t ' s p h y s i c i a n d i d n o t a p p r o v e 
t h e j o b , b u t c l a i m a n t t o o k i t f o r economic r e a s o n s . The j o b b o t h e r e d 
h i s s h o u l d e r f r o m t h e s t a r t . He t o o k p a i n k i l l e r s , and o c c a s i o n a l l y a 
s l e e p i n g p i l l . He used t h e weekend t o r e c u p e r a t e f o r t h e n e x t week's 
wor k . 

On J a n u a r y 26, 1987, c l a i m a n t was t e m p o r a r i l y a s s i g n e d t o 
d i f f e r e n t d u t i e s i n v o l v i n g m a r k i n g and g r a d i n g l u m b e r on t h e g r e e n 
c h a i n . D u r i n g t h e c o u r s e o f t h e w o r k d a y , a jam-up o c c u r r e d . W h i l e 
t r y i n g t o p u l l on a b o a r d t o s t r a i g h t e n t h e jam-up, c l a i m a n t f e l t a 
s u b s t a n t i a l i n c r e a s e i n p a i n i n h i s r i g h t s h o u l d e r , i n t h e same a r e a 
as t h e f i r s t i n j u r y . He g r a b b e d h i s s h o u l d e r and f e l l t o h i s k n e e s . 
He t h e n jumped back up, and bumped h i s s h o u l d e r on t h e b o a r d s . He 
c o n t i n u e d t o work u n t i l t h e l u n c h b r e a k , t h e n s o u g h t o u t t h e company 
n u r s e , who i m m o b i l i z e d h i s s h o u l d e r by t a p i n g h i s arm t o h i s body. 
He c o n t i n u e d t h e s h i f t , b u t d i d n o t r e t u r n t o work t h e n e x t day. 

On J a n u a r y 27, 1987, c l a i m a n t saw Dr. C a r y , who gave him 
some m e d i c a t i o n and s e n t him t o Dr. F i l a r s k i . C l a i m a n t was o f f work 
f o r two weeks. He t h e n r e t u r n e d t o work f o r one and a h a l f weeks, 
b e f o r e q u i t t i n g because o f t h e p a i n i n h i s s h o u l d e r . 
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F o l l o w i n g t h e J a n u a r y 1987 i n j u r y , c l a i m a n t f i l e d c l a i m s 
w i t h b o t h SAIF and Wausau. B o t h o f t h e s e c l a i m s have been d e n i e d . 
C l a i m a n t ' s s h o u l d e r d i s a b i l i t y f o l l o w i n g t h e J a n u a r y 1987 i n c i d e n t 
was a t t r i b u t a b l e t o h i s work a c t i v i t i e s , b u t t h e i n c i d e n t d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f h i s u n d e r l y i n g s h o u l d e r 
c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

We a f f i r m and a d o p t t h e R e f e r e e ' s c o n c l u s i o n s o f l a w 
b e g i n n i n g w i t h t h e l a s t f u l l p a r a g r a p h on page t h r e e and c o n t i n u i n g 
t h r o u g h page f o u r o f t h e o r d e r . 

L i a b i l i t y f o r a t t o r n e y f e e s 

No ".307" o r d e r was i s s u e d ' i n t h i s c a s e . C l a i m a n t ' s 
a t t o r n e y i s t h e r e f o r e e n t i t l e d t o a c a r r i e r - p a i d f e e f o r h i s s e r v i c e s 
i n s e t t i n g a s i d e a d e n i a l . ORS 6 5 6 . 3 8 6 ( 1 ) . Where a c l a i m a n t 
overcomes an i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y , even t h o u g h a n o t h e r 
i n s u r e r i s f o u n d r e s p o n s i b l e f o r c o m p e n s a t i o n , t h e i n s u r e r t h a t 
d e n i e d c o m p e n s a b i l i t y i s r e s p o n s i b l e f o r c l a i m a n t ' s a t t o r n e y f e e . 
K a r e n J . B a t e s , 39 Van N a t t a 42 ( 1 9 8 7 ) . A p p l y i n g t h i s r u l e , t h e 
R e f e r e e a s s i g n e d r e s p o n s i b i l i t y f o r t h e f e e t o Wausau. 

SAIF i s s u e d i t s d e n i a l o f r e s p o n s i b i l i t y , and s u g g e s t e d 
t h a t c l a i m a n t f i l e a new i n j u r y c l a i m w i t h Wausau's i n s u r e d . Wausau, 
i n t u r n , d e n i e d r e s p o n s i b i l i t y , and s u g g e s t e d t h a t c l a i m a n t f i l e an 
a g g r a v a t i o n i n j u r y w i t h SAIF. However, Wausau added t h e c o n f u s i n g 
l a n g u a g e t h a t : " [ a ] t t h i s p o i n t , we do n o t have enough i n f o r m a t i o n t o 
d e t e r m i n e w h e t h e r o r n o t o u r d e n i a l s h o u l d be o f b o t h c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y . " 

The b a s i c p o l i c y u n d e r l y i n g B a t e s i s t o e n c o u r a g e c a r r i e r s 
t o seek or accede t o t h e i s s u a n c e o f a .307 o r d e r ( w i t h t h e a t t e n d a n t 
c o n t i n u a t i o n o f c o m p e n s a t i o n payments t o i n j u r e d w o r k e r s ) i f t h e y do 
n o t s e r i o u s l y c o n t e s t c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
c o m p e n s a t i o n . See R o n a l d L. Warner, 40 Van N a t t a 1082, 1194 ( 1 9 8 8 ) . 
I n t h i s c a s e , Wausau a p p e a r e d t o concede c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c o n d i t i o n , b u t t h e n c o n f u s e d m a t t e r s by e x p l i c i t l y w i t h h o l d i n g s uch 
c o n c e s s i o n . However, i t p r e s e n t e d no e v i d e n c e c h a l l e n g i n g t h e 
c o m p e n s a b i l i t y o f t h e c o n d i t i o n . We f i n d t h a t i t i s a p p r o p r i a t e , and 
i n k e e p i n g w i t h t h e p o l i c y o f B a t e s , t o a s s i g n l i a b i l i t y f o r 
c l a i m a n t ' s a t t o r n e y f e e t o Wausau. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 12, 1987, r e i s s u e d on 
June 18, 1987 and A u g u s t 20, 1987, i s a f f i r m e d . The Board a p p r o v e s a 
c l i e n t - p a i d f e e , n o t t o exceed $459, f o r E m p l o y e r s o f Wausau's 
c o u n s e l . 
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WILLIE J. HOLT, Claimant WCB 86-14588 
Gal t o n , et a l . , Claimant's Attorneys January 17, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N e a l ' s o r d e r t h a t : ( 1 ) 
d e c l i n e d t o g r a n t p e r manent t o t a l d i s a b i l i t y ; and ( 2 ) a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 25 p e r c e n t ( 3 7 . 5 ) d e g r e e s ) s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g , and 
10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a 
p s y c h i a t r i c c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e e x t e n t o f s c h e d u l e d 
and u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , i n c l u d i n g p e r m a n e n t t o t a l 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t and make t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t i s c a p a b l e o f p e r f o r m i n g m o d i f i e d work on a 
r e g u l a r b a s i s . He has n o t d e m o n s t r a t e d h i s w i l l i n g n e s s t o seek work 
o r o f f e r e d p e r s u a s i v e e v i d e n c e t h a t j o b s e a r c h a c t i v i t y w o u l d be 
f u t i l e . 

C l a i m a n t has s u s t a i n e d a m i l d l y - m o d e r a t e d e g r e e o f 
pe r m a n e n t f u n c t i o n a l d i s a b i l i t y i n h i s l e f t knee as a r e s u l t o f h i s 
com p e n s a b l e i n j u r y . He has n o t d e m o n s t r a t e d t h a t he has s u s t a i n e d 
more t h a n a m i n i m a l d e g r e e o f d i s a b i l i t y as a r e s u l t o f h i s 
com p e n s a b l e p s y c h i a t r i c c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . We a d o p t t h a t d e c i s i o n w i t h t h e f o l l o w i n g comment. 

C l a i m a n t does have some d e g r e e o f pe r m a n e n t f u n c t i o n a l 
d i s a b i l i t y as a r e s u l t o f h i s l e f t knee c o n d i t i o n and p s y c h i a t r i c 
d i s o r d e r . F u r t h e r m o r e , we a r e aware t h a t c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t , Dr. P i d g e o n , o p i n e d i n J u l y 1987 t h a t c l a i m a n t w o u l d be 
u n a b l e t o work a t any j o b f o r a t l e a s t two y e a r s . However, we 
d i s c o u n t h i s o p i n i o n because i t i s based on an i n a c c u r a t e p i c t u r e o f 
c l a i m a n t ' s s u b j e c t i v e l i m i t a t i o n s . Whereas c l a i m a n t p r e s e n t e d 
h i m s e l f t o Dr. P i d g e o n as s e v e r e l y d i s a b l e d , s u r v e i l l a n c e f i l m s 
p r e s e n t e d a t h e a r i n g d e m o n s t r a t e t h a t c l a i m a n t has s i g n i f i c a n t l y 
e x a g g e r a t e d h i s l i m i t a t i o n s . We f u r t h e r n o t e t h a t t h e r e i s no 
m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s e x a g g e r a t i o n o f h i s d i s a b i l i t y i s 
u n c o n s c i o u s and beyond h i s c o n t r o l . 

M o r e o v e r , c l a i m a n t has n o t d e m o n s t r a t e d h i s w i l l i n g n e s s t o 
be r e t r a i n e d and r e t u r n t o wo r k . As n o t e d by t h e R e f e r e e , c l a i m a n t 
has c o n t i n u a l l y m a i n t a i n e d t h a t he i s u n a b l e t o p a r t i c i p a t e i n 
r e t r a i n i n g and work s e a r c h a c t i v i t i e s because o f h i s p h y s i c a l 
l i m i t a t i o n s . However, i n l i g h t o f our f i n d i n g t h a t c l a i m a n t has 
s i g n i f i c a n t l y e x a g g e r a t e d h i s l i m i t a t i o n s , we a r e n o t p e r s u a d e d t h a t 
j o b s e a r c h a c t i v i t y w o u l d be f u t i l e . F u r t h e r m o r e , t h e r e c o r d 
c o n t a i n s no p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s p s y c h i a t r i c d i s o r d e r 
i s so s e v e r e t h a t h i s r e f u s a l t o p a r t i c i p a t e i n v o c a t i o n a l r e t r a i n i n g 
and a s s i s t a n c e i s beyond h i s c o n t r o l . 
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A c c o r d i n g l y , we a g r e e t h a t c l a i m a n t has n o t e s t a b l i s h e d 
t h a t he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d , and we a f f i r m t h e 
R e f e r e e on t h i s i s s u e . 

S c h e d u l e d Permanent P a r t i a l D i s a b i l i t y 

We a d o p t t h e R e f e r e e ' s o p i n i o n r e g a r d i n g t h e e x t e n t o f 
c l a i m a n t ' s s c h e d u l e d p e r manent d i s a b i l i t y f o r h i s l e f t knee c o n d i t i o n . 

U n s c h e d u l e d Permanent P a r t i a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s D e t e r m i n a t i o n O r d e r 
award o f 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a d e q u a t e l y 
c o m p e n s a t e s him f o r h i s compensable p s y c h i a t r i c c o n d i t i o n . We a g r e e . 

I n r e a c h i n g t h i s d e c i s i o n , we a r e aware t h a t t r e a t i n g 
p s y c h i a t r i s t P i d g e o n o p i n e d t h a t c l a i m a n t had s u s t a i n e d a s i g n i f i c a n t 
d e g r e e o f p e r m a n e n t d i s a b i l i t y as a r e s u l t o f h i s d e p r e s s i o n and 
p s y c h o g e n i c p a i n d i s o r d e r . However, as d i s c u s s e d a b ove, we d i s c o u n t 
Dr. P i d g e o n ' s o p i n i o n because i t i s based on c l a i m a n t ' s e x a g g e r a t e d 
d e s c r i p t i o n o f h i s l i m i t a t i o n s . I n a d d i t i o n , a f t e r i n i t i a l l y o p i n i n g 
t h a t c l a i m a n t had s u s t a i n e d a 25 p e r c e n t p e r m a n e n t p s y c h i a t r i c 
d i s a b i l i t y , Dr. P i d g e o n i n c r e a s e d t h a t d i s a b i l i t y t o 60 p e r c e n t 
w i t h o u t e x p l a n a t i o n . T h i s i n c o n s i s t e n c y i s a f u r t h e r r e a s o n t o 
d i s c o u n t h i s o p i n i o n . 

F u r t h e r m o r e , i n l i g h t o f c l a i m a n t ' s c o n s c i o u s e x a g g e r a t i o n 
o f h i s d i s a b i l i t y and t h e f a c t t h a t he has been s e p a r a t e l y 
c ompensated f o r t h e f u n c t i o n a l l o s s i n h i s l e f t l e g , we a r e n o t 
p e r s u a d e d t h a t he has s u s t a i n e d more t h a n a m i n i m a l d e g r e e o f 
a d d i t i o n a l i m p a i r m e n t as a r e s u l t o f h i s p s y c h i a t r i c d i s o r d e r . A f t e r 
c o n s i d e r i n g t h i s d e g r e e o f i m p a i r m e n t and t h e r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380, e t s e q . , we c o n c l u d e 
t h a t c l a i m a n t ' s c u r r e n t award o f 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y a d e q u a t e l y compensates him f o r h i s p s y c h i a t r i c 
c o n d i t i o n . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s o p i n i o n on t h i s 
i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $652.50, i s a p p r o v e d . 

KAREN A. LONG, Claimant WCB 87-00473 
Haugh & Foote, Claimant's Attorneys January 17, 1989 
Meyers & Associates, Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e T h y e 1 s o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e 
c l a i m f o r c a r p a l t u n n e l syndrome. We a f f i r m . 

ISSUES 

C l a i m a n t c o n t e n d s t h a t t h e R e f e r e e abused h i s d i s c r e t i o n by 
r e f u s i n g t o a d m i t E x h i b i t 1 1 . 

C l a i m a n t a l s o c o n t e n d s t h a t she has a compensable 
o c c u p a t i o n a l d i s e a s e c l a i m f o r c a r p a l t u n n e l syndrome. 

-114-



FINDINGS OF FACT 

C l a i m a n t ' s d o c t o r f i l e d a c l a i m on c l a i m a n t ' s b e h a l f f o r 
c a r p a l t u n n e l syndrome on September 15, 1986. C l a i m a n t w o r k e d 
s e a s o n a l l y f o r t h i s e m p l o y e r f o r t h r e e y e a r s . I n t h e summer o f 1985 
she began n o t i c i n g numbness i n her f i n g e r t i p s . The numbness s t o p p e d 
d u r i n g t h e o f f - s e a s o n . D u r i n g t h e 1986 season i t r e t u r n e d . 

C l a i m a n t ' s work a c t i v i t i e s a r e n o t t h e m a j o r cause o f h e r 
c a r p a l t u n n e l syndrome or o f a w o r s e n i n g o f a p r e e x i s t i n g c a r p a l 
t u n n e l syndrome. 

The e m p l o y e r d e n i e d t h e c o m p e n s a b i l i t y o f t h e c a r p a l t u n n e l 
syndrome on December 15, 1986. 

C l a i m a n t r e q u e s t e d a h e a r i n g on J a n u a r y 8, 1987. On 
J a n u a r y 15, 1987, a r e p r e s e n t a t i v e o f t h e H e a r i n g s D i v i s i o n w r o t e t o 
c l a i m a n t a c k n o w l e d g i n g r e c e i p t o f t h e r e q u e s t f o r h e a r i n g . The 
l e t t e r i n f o r m e d c l a i m a n t o f her r i g h t t o r e p r e s e n t a t i o n by an 
a t t o r n e y . I t a l s o i n d i c a t e d t h a t an a t t o r n e y w o u l d need t i m e t o 
p r e p a r e h er c a s e . 

On May 19, 1987, t h e H e a r i n g s D i v i s i o n s e n t c l a i m a n t n o t i c e 
o f a h e a r i n g s c h e d u l e d f o r September 9, 1987. On May 22, 1987, t h e 
R e f e r e e w r o t e t o c l a i m a n t u r g i n g h er t o o b t a i n an a t t o r n e y . C l a i m a n t 
d i d n o t h i n g t o p r e p a r e f o r t h e h e a r i n g o r t o o b t a i n an a t t o r n e y u n t i l 
A u g u s t 25, 1987, when she r e t a i n e d h er p r e s e n t a t t o r n e y . D u r i n g t h e 
i n t e r v a l , she had moved o u t o f s t a t e , b u t h e r m a i l was b e i n g s e n t t o 
her m o t h e r - i n - l a w . She r e t u r n e d t o Oregon i n l a t e A u g u s t 1987. I t 
was upon her r e t u r n t o Oregon t h a t she d e c i d e d t o o b t a i n an a t t o r n e y . 

On A u g u s t 28, 1987, c l a i m a n t ' s a t t o r n e y w r o t e t h e R e f e r e e 
r e q u e s t i n g t h a t he p o s t p o n e t h e case or a l l o w t h e r e c o r d t o r e m a i n 
open so t h a t she c o u l d o b t a i n an o p i n i o n f r o m a d o c t o r s u p p o r t i n g 
c l a i m a n t ' s c a s e . She i n d i c a t e d t h a t she had w r i t t e n t h e d o c t o r on 
t h a t d a t e . On September 1 , 1987, t h e R e f e r e e w r o t e t o c l a i m a n t ' s 
a t t o r n e y d e n y i n g t h e m o t i o n t o p o s t p o n e and t h e m o t i o n t o l e a v e t h e 
r e c o r d open. 

C l a i m a n t ' s a t t o r n e y s u b m i t t e d E x h i b i t 1 1 , a r e p o r t 
s u p p o r t i n g c o m p e n s a b i l i t y , on September 4, 1987. The H e a r i n g s 
D i v i s i o n r e c e i v e d t h e r e p o r t on September 8, 1987. The r e p o r t was 
n o t t i m e l y under t h e a d m i n i s t r a t i v e r u l e s i n e f f e c t a t t h a t t i m e . 

The h e a r i n g t o o k p l a c e on September 9, 1987. A t h e a r i n g , 
t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h good 
cause f o r t h e l a t e s u b m i s s i o n o f E x h i b i t 1 1 . He d e c l i n e d t o a d m i t i t . 

CONCLUSIONS 

The a d m i n i s t r a t i v e r u l e i n e f f e c t a t t h e t i m e o f h e a r i n g , 
OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) and ( 4 ) p r o v i d e d : 

"Not l e s s t h a n t e n ( 1 0 ) days b e f o r e t h e 
s c h e d u l e d d a t e o f h e a r i n g , o r w i t h i n seven 
( 7 ) days o f m a i l i n g o f a copy o f t h e 
i n s u r e r ' s e x h i b i t i n d e x , w h i c h e v e r o c c u r s 
l a t e r , t h e c l a i m a n t s h a l l f i l e w i t h t h e 
a s s i g n e d r e f e r e e any a d d i t i o n a l e x h i b i t 
w h i c h t h e c l a i m a n t w i s h e s t o o f f e r i n 
e v i d e n c e . 
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"At t h e h e a r i n g t h e r e f e r e e may i n h i s or 
her d i s c r e t i o n a l l o w a d m i s s i o n o f a d d i t i o n a l 
m e d i c a l r e p o r t s o r o t h e r d o c u m e n t a r y 
e v i d e n c e n o t f i l e d as r e q u i r e d by ( 3 ) 
a b o v e . I n e x e r c i s i n g t h i s d i s c r e t i o n , t h e 
r e f e r e e s h a l l d e t e r m i n e i f good cause has 
been shown f o r f a i l u r e t o f i l e w i t h i n t h e 
p r e s c r i b e d t i m e l i m i t s . " 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t shown good c a u s e . Under t h e 
c i r c u m s t a n c e s o f t h i s c a s e , we c o n c l u d e t h a t t h e R e f e r e e d i d n o t e r r 
i n f i n d i n g no good c a u s e . He d i d n o t abuse h i s d i s c r e t i o n i n 
r e f u s i n g t o a d m i t E x h i b i t 11 i n t o e v i d e n c e . 

T u r n i n g t o t h e m e r i t s , t h e r e i s no e v i d e n c e w h i c h s u p p o r t s 
c o m p e n s a b i l i t y . Dr. Nathan s t a t e s t h a t c l a i m a n t ' s work d i d n o t a l t e r 
her p r e e x i s t i n g c a r p a l t u n n e l d i s e a s e . Dr. T h i r i n g e r c o n c u r r e d . We 
r e l y on Dr. Na t h a n ' s o p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r o f September 7, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $365.50, i s a p p r o v e d . 

THERON STIEHL, Claimant WCB 87-01138 
Malagon & Moore, Claimant's Attorneys January 17, 1989 
Chuck L i s l e (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Brown's, o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f t r a n s p o r t a t i o n e x p e n s e s t o 
o b t a i n m e d i c a l s e r v i c e s and d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y 
f e e s f o r u n r e a s o n a b l e d e n i a l . We r e v e r s e . 

FINDINGS OF FACT 

The m a t e r i a l f a c t s a r e n o t i n d i s p u t e . C l a i m a n t has a 
com p e n s a b l e i n j u r y c l a i m under w h i c h he r e q u i r e s m e d i c a l s e r v i c e s 
c o n s i s t i n g o f t r e a t m e n t o f a c o n d i t i o n o f h i s hands. (The p r e c i s e 
n a t u r e o f t h e c o n d i t i o n and t y p e o f t r e a t m e n t i s n o t a p p a r e n t f r o m 
t h e r e c o r d . ) C l a i m a n t l i v e s i n Rogue R i v e r , Oregon. He i n i t i a l l y 
was t r e a t e d by Dr. Saez, a M e d f o r d n e u r o s u r g e o n , who r e f e r r e d him t o 
Dr. P e t e r s o n , a M e d f o r d o r t h o p e d i c s u r g e o n , f o r f o l l o w u p c a r e . 

C l a i m a n t became d i s s a t i s f i e d w i t h Dr. P e t e r s o n ' s c a r e and 
c o n s u l t e d Dr. Ross, a M e d f o r d p l a s t i c and r e c o n s t r u c t i v e s u r g e o n . 
Dr. Ross i n f o r m e d c l a i m a n t t h a t he had no t r e a t m e n t t o o f f e r and 
recommended t h a t c l a i m a n t seek t r e a t m e n t f r o m e i t h e r one o f two 
s u r g e o n s i n t h e Eugene m e t r o p o l i t a n a r e a . C l a i m a n t s o u g h t t r e a t m e n t 
f r o m Dr. J e w e l l , p l a s t i c and r e c o n s t r u c t i v e s u r g e o n , one o f t h e two 
recommended by Ross, i n S p r i n g f i e l d . When c l a i m a n t n o t i f i e d t h e SAIF 
c l a i m e x a m i n e r t h a t he had s e l e c t e d Dr. J e w e l l as h i s a t t e n d i n g 
p h y s i c i a n , SAIF i s s u e d a d e n i a l o f f u r t h e r r e i m b u r s e m e n t f o r 
t r a n s p o r t a t i o n e x p e n s e s i n e x c e s s o f t h e r e i m b u r s e m e n t due f o r 
t r a v e l i n g t h e d i s t a n c e between Rogue R i v e r and M e d f o r d . SAIF a l s o 
a d v i s e d c l a i m a n t t h a t , i n i t s o p i n i o n , c l a i m a n t c o u l d r e c e i v e l i k e 
m e d i c a l s e r v i c e s i n M e d f o r d and p r o v i d e d c l a i m a n t w i t h t h e names o f 
f i v e M e d f o r d p h y s i c i a n s , i n c l u d i n g Dr. Ross, f r o m whom c l a i m a n t c o u l d 
r e c e i v e l i k e s e r v i c e s . 
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CONCLUSIONS AND OPINION 

SAIF based i t s d e n i a l on OAR 4 3 6 - 6 0 - 0 5 0 ( 4 ) , w h i c h p r o v i d e s : 

"The w o r k e r may choose an a t t e n d i n g 
p h y s i c i a n w i t h i n t h e s t a t e o f Oregon. 
Reimbursement t o t h e w o r k e r o f 
t r a n s p o r t a t i o n c o s t s t o v i s i t t h e a t t e n d i n g 
p h y s i c i a n , however, may be l i m i t e d t o w i t h i n 
a c i t y , o r m e t r o p o l i t a n a r e a , o r t h e 
d i s t a n c e t o t h e n e a r e s t c i t y o r m e t r o p o l i t a n 
a r e a , f r o m where t h e w o r k e r r e s i d e s and 
where a p h y s i c i a n p r o v i d i n g l i k e s e r v i c e s i s 
a v a i l a b l e . A w o r k e r who r e l o c a t e s w i t h i n 
t h e s t a t e o f Oregon may c o n t i n u e t r e a t i n g 
w i t h t h e a t t e n d i n g p h y s i c i a n and be 
r e i m b u r s e d t r a n s p o r t a t i o n c o s t s 
a c c o r d i n g l y . I f an i n s u r e r chooses t o l i m i t 
r e i m b u r s e m e n t t o t h e n e a r e s t a v a i l a b l e c i t y , 
o r m e t r o p o l i t a n a r e a , a w r i t t e n e x p l a n a t i o n 
s h a l l be p r o v i d e d t o t h e w o r k e r a l o n g w i t h a 
l i s t o f p h y s i c i a n s who p r o v i d e t h e l i k e 
s e r v i c e s w i t h i n an a c c e p t a b l e d i s t a n c e o f 
t h e w o r k e r . The w o r k e r s h a l l be made aware 
o f t h e f a c t t r e a t m e n t may c o n t i n u e w i t h any 
a t t e n d i n g p h y s i c i a n w i t h i n t h e s t a t e o f 
Oregon o f t h e w o r k e r ' s c h o i c e , b u t t h e 
r e i m b u r s e m e n t o f t r a n s p o r t a t i o n c o s t s w i l l 
be l i m i t e d as d e s c r i b e d . " 

SAIF c o m p l i e d w i t h t h e l e t t e r o f t h e r u l e . C l a i m a n t a r g u e s 
t h a t t h e r u l e i s an i n v a l i d i n f r i n g e m e n t o f h i s r i g h t t o m e d i c a l c a r e 
under ORS 656.245, o r , i f t h e r u l e i s v a l i d , t h a t t h e e v i d e n c e does 
n o t e s t a b l i s h t h a t any o f t h e f i v e p h y s i c i a n s named by SAIF a r e 
c a p a b l e o f p r o v i d i n g t h e same s e r v i c e s p r o v i d e d by Dr. J e w e l l . 
Because we a g r e e w i t h c l a i m a n t ' s second a r g u m e n t , we need n o t 
q u e s t i o n t h e v a l i d i t y o f OAR 4 3 6 - 6 0 - 0 5 0 ( 4 ) . See Cooper v. Eugene 
Sch. D i s t . 4 J , 301 Or 358, 365 (19 8 6 ) ("An agency o r d i n a r i l y can 
i n t e r p r e t a s t a t u t e [ r u l e ] so as t o e x c l u d e u n c o n s t i t u t i o n a l 
[ s t a t u t o r i l y i m p e r m i s s i b l e ] a p p l i c a t i o n s b e f o r e i t i s f o r c e d t o 
q u e s t i o n t h e s t a t u t e ' s [ r u l e ' s ] v a l i d i t y . " ) . 

The o n l y e v i d e n c e t h a t any o f t h e f i v e p h y s i c i a n s l i s t e d by 
SAIF i s c a p a b l e o f p r o v i d i n g s e r v i c e s l i k e t h o s e p r o v i d e d by 
Dr. J e w e l l i s SAIF's b a r e a s s e r t i o n o f t h e f a c t . We c o n c l u d e t h a t 
SAIF's a s s e r t i o n i s n e g a t e d by v i r t u e o f t h e u n d i s p u t e d f a c t t h a t one 
o f t h e p h y s i c i a n s l i s t e d by SAIF, Dr. Ross, a c t u a l l y r e f e r r e d 
c l a i m a n t t o Dr. J e w e l l . We i n f e r f r o m t h e f a c t t h a t , because 
Dr. Ross r e f e r r e d c l a i m a n t t o t h e Eugene a r e a r a t h e r t h a n t o a n o t h e r 
p h y s i c i a n i n M e d f o r d , " l i k e s e r v i c e s " were n o t a v a i l a b l e i n M e d f o r d . 
We do n o t b e l i e v e any r e a s o n a b l e p u r p o s e w o u l d or c o u l d be s e r v e d by 
r e q u i r i n g a l a y p e r s o n t o e x h a u s t a l l o f t h e names on t h e l i s t o f 
p h y s i c i a n s b e f o r e s e e k i n g a p h y s i c i a n whose name i s n o t on t h e l i s t . 
We c o n c l u d e t h a t r e f e r r a l o u t o f t h e a r e a by one p h y s i c i a n i s 
s u f f i c i e n t , e s p e c i a l l y when t h a t one p h y s i c i a n was one s p e c i f i c a l l y 
recommended by SAIF. T h e r e i s no o t h e r e v i d e n c e t h a t l i k e s e r v i c e s 
were a v a i l a b l e • a n y n e a r e r t o Rogue R i v e r t h a n t h e Eugene m e t r o p o l i t a n 
a r e a . We t h e r e f o r e c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o f u l l 
r e i m b u r s e m e n t o f t r a n s p o r t a t i o n c o s t s i n c u r r e d as a r e s u l t o f v i s i t s 
t o h i s a t t e n d i n g p h y s i c i a n . 
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A l t h o u g h t h e R e f e r e e d i d n o t a d d r e s s t h e q u e s t i o n , c l a i m a n t 
s o u g h t a p e n a l t y and a t t o r n e y f e e a t h e a r i n g and renews t h e r e q u e s t 
on r e v i e w . We do n o t b e l i e v e t h a t SAIF's r e l i a n c e on OAR 436-60-050 
nor i t s a s s u m p t i o n t h a t l i k e s e r v i c e s were a v a i l a b l e i n M e d f o r d were 
u n r e a s o n a b l e . C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o an 
i n s u r e r - p a i d a t t o r n e y f e e . ORS 6 5 6 . 3 8 6 ( 1 ) . However, no s t a t e m e n t o f 
s e r v i c e s has been s u b m i t t e d . Under such c i r c u m s t a n c e s , an 
i n s u r e r - p a i d a t t o r n e y f e e c a n n o t be awarded. OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 14, 1987 i s r e v e r s e d . The 
SAIF C o r p o r a t i o n ' s J a n u a r y 16, 1987 d e n i a l o f f u l l r e i m b u r s e m e n t f o r 
t r a n s p o r t a t i o n e x p e n s e s between Rogue R i v e r and S p r i n g f i e l d i s s e t 
a s i d e . The expense c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o l a w . 

ROY M. JOHNSTON, Claimant WCB 85-13546 
Mai agon & Moore, Claimant's Attorneys January 18, 1989 
Brian Pocock, Defense Attorney Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . J o h n s t o n v. James R i v e r C o r p . , 91 Or App 721 ( 1 9 8 8 ) . 
We have been i n s t r u c t e d t o r e c o n s i d e r t h i s case i n l i g h t o f t h e 
c o u r t ' s d e c i s i o n s i n A r m s t r o n g v. A s t e n - H i l l Co., 90 Or App 200 
(1 9 8 8 ) and George v. R i c h a r d ' s Food C e n t e r , 90 Or App 639 ( 1 9 8 8 ) . 
I n a c c o r d a n c e w i t h t h e c o u r t ' s i n s t r u c t i o n s , we i s s u e t h e 
f o l l o w i n g o r d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e F o s t e r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l s o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a r e s p i r a t o r y d i s o r d e r . 
We r e v e r s e . The e m p l o y e r a l s o r e q u e s t s t h a t t h e B o a r d r e i m b u r s e 
i t f o r c o s t s i t i n c u r r e d i n c l a i m a n t ' s a p p e a l t o t h e C o u r t o f 
A p p e a l s w h i c h r e s u l t e d i n t h e c o u r t ' s d e c i s i o n t o remand t h e case 
t o t h e B o a r d . We deny t h i s r e q u e s t . 

ISSUE 

1 . C o m p e n s a b i l i t y o f c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n . 

2. R e s p o n s i b i l i t y f o r t h e c o n d i t i o n . 

3. Whether t h e Board s h o u l d r e i m b u r s e t h e e m p l o y e r f o r 
c o s t s i t i n c u r r e d i n an a p p e a l by c l a i m a n t w h i c h r e s u l t e d i n a 
d e c i s i o n by t h e C o u r t o f A p p e a l s t o remand t h e case t o t h e B o a r d 
on t h e g r o u n d t h a t t h e Board's i n i t i a l O r der on Review was 
i n s u f f i c i e n t f o r j u d i c i a l r e v i e w . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r A m e r i c a n Can Company i n 
September 1972 on a pape r p r o d u c t s l i n e . M a chines i n - c l a i m a n t ' s 
work a r e a made r o l l s o f t o i l e t t i s s u e and pape r t o w e l s f r o m l a r g e r 
r o l l s o f pape r m a t e r i a l composed o f c e l l u l o s e d e r i v e d f r o m d o u g l a s 
f i r , h emlock and a l d e r sawdust and wood c h i p s . C l a i m a n t o p e r a t e d 
a m achine w h i c h wrapped t h e f i n i s h e d r o l l s i n c e l l o p h a n e . T h i s 
w h o l e p r o c e s s gave r i s e t o a c o n s i d e r a b l e amount o f f i n e p a p e r 
d u s t i n t h e a i r , a l t h o u g h t h e amounts were w e l l w i t h i n 
g o v e r n m e n t a l s a f e t y s t a n d a r d s . 
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C l a i m a n t e x p e r i e n c e d p e r i o d i c r e s p i r a t o r y d i f f i c u l t i e s 
t h r o u g h o u t t h e 1970's f o r w h i c h he s o u g h t t r e a t m e n t on a number o f 
o c c a s i o n s . I n 1 9 8 1 , c l a i m a n t s o u g h t t r e a t m e n t f o r b r e a t h i n g 
d i f f i c u l t y and n a s a l c o n g e s t i o n f r o m Dr. H a r t m a n , a f a m i l y 
p r a c t i t i o n e r . Dr. Hartman d i a g n o s e d a c u t e b r o n c h i t i s ' a n d 
recommended t h a t c l a i m a n t work i n a l e s s d u s t y e n v i r o n m e n t . The 
e m p l o y e r was u n a b l e t o accommodate t h i s r e c o m m e n d a t i o n , b u t d i d 
p r o v i d e c l a i m a n t w i t h a d u s t mask. C l a i m a n t wore t h e mask f o r a 
s h o r t p e r i o d o f t i m e , b u t t h e n q u i t u s i n g i t because he f o u n d i t 
t o be u n c o m f o r t a b l e . 

On J u l y 2, 1982, t h e p l a n t where c l a i m a n t w o r k e d was 
p u r c h a s e d by James R i v e r C o r p o r a t i o n , t h e s e l f - i n s u r e d e m p l o y e r i n 
t h i s c a s e . C l a i m a n t c o n t i n u e d t o work on t h e paper p r o d u c t s l i n e 
and c o n t i n u e d t o e x p e r i e n c e p e r i o d i c b r e a t h i n g d i f f i c u l t y . H i s 
symptoms i m p r o v e d t e m p o r a r i l y d u r i n g weekends and o t h e r p e r i o d s 
o f f w o r k . 

I n March 1985, Dr. Hartman r e f e r r e d c l a i m a n t t o 
Dr. Rapp, an a l l e r g y s p e c i a l i s t . Dr. Rapp d i a g n o s e d asthma and 
a l l e r g i c r h i n i t i s and i n d i c a t e d t h a t t h e y were r e l a t e d t o 
c l a i m a n t ' s e x p o s u r e t o "wood d u s t " a t w o r k . A few months l a t e r , 
c l a i m a n t l e f t work because o f b r e a t h i n g d i f f i c u l t y and n a s a l 
c o n g e s t i o n . H i s symptoms i m p r o v e d w h i l e he was o f f w o r k . 

C l a i m a n t r e t u r n e d t o work i n mid-May 1985 and w i t h i n a 
few days h i s symptoms w o r s e n e d . C l a i m a n t l e f t work a g a i n and h i s 
symptoms i m p r o v e d . I n June 1985, he was examined by Dr. L a k i n , a 
l u n g s p e c i a l i s t . Based upon h i s e x a m i n a t i o n o f c l a i m a n t and 
r e v i e w o f c l a i m a n t ' s m e d i c a l r e c o r d s , Dr. L a k i n d i d n o t t h i n k t h a t 
c l a i m a n t had w o r k - r e l a t e d asthma. I n s t e a d , he i n d i c a t e d t h a t 
c l a i m a n t had a " h y p e r s e n s i t i v i t y p n e u m o n i t i s t y p e o f p r o b l e m . " 
Dr. Hartman r e l e a s e d c l a i m a n t t o r e t u r n t o work on J u l y 29, 1985 
w i t h t h e r e s t r i c t i o n t h a t c l a i m a n t n o t be exposed t o p a p e r d u s t . 
The e m p l o y e r c o u l d n o t p l a c e c l a i m a n t i n a p o s i t i o n w h i c h d i d n o t 
i n v o l v e s uch e x p o s u r e and so c l a i m a n t r e m a i n e d o f f w o r k . C l a i m a n t 
f i l e d a c l a i m w i t h James R i v e r C o r p o r a t i o n i n A u g u s t 1985, w h i c h 
was d e n i e d . 

C l a i m a n t r e m a i n e d o f f work f r o m May 1985 u n t i l A p r i l 
1986-. D u r i n g t h i s p e r i o d , h i s symptoms t o t a l l y r e s o l v e d . J u s t 
b e f o r e r e t u r n i n g t o w o r k , c l a i m a n t was e xamined'by Dr. W i l s o n , an 
a l l e r g y s p e c i a l i s t . Dr. W i l s o n c o n d u c t e d t e s t s w h i c h l e d him t o 
t h e c o n c l u s i o n t h a t c l a i m a n t ' s p r o b l e m was n o t a l l e r g i c i n 
e t i o l o g y . He d i a g n o s e d a h e r e d i t a r y c o n d i t i o n c a l l e d 
" h y p e r r e a c t i v e a i r w a y s d i s e a s e . " P e o p l e w i t h t h i s c o n d i t i o n have 
an a b n o r m a l b r o n c h i a l s e n s i t i v i t y w h i c h causes b r o n c h i a l spasm, 
t i g h t n e s s , w h e e z i n g , c o u g h i n g and e x c e s s mucus p r o d u c t i o n - w i t h 
e x p o s u r e t o n o n s p e c i f i c i r r i t a n t s . H y p e r r e a c t i v e a i r w a y s d i s e a s e 
may w o r s e n and become i r r e v e r s i b l e w i t h c o n t i n u e d e x p o s u r e t o 
i r r i t a n t s o v e r a l o n g p e r i o d o f t i m e . I n v i e w o f t h e f a c t t h a t 
c l a i m a n t ' s symptoms had t o t a l l y r e s o l v e d d u r i n g t h e p e r i o d he was 
o f f w o r k , however, Dr. W i l s o n o p i n e d t h a t c l a i m a n t ' s e x p o s u r e t o 
p a p e r d u s t a t work had n o t worsened h i s u n d e r l y i n g c o n d i t i o n . 
C l a i m a n t r e t u r n e d t o work i n l a t e A p r i l 1986 w i t h a r e s p i r a t o r and 
c o n t i n u e d t o work t h r o u g h t h e t i m e o f t h e h e a r i n g i n J u l y 1986. 

C l a i m a n t f i l e d no c l a i m w i t h h i s p r i o r e m p l o y e r , 
A m e r i c a n Can Company. P r i o r t o t h e h e a r i n g , c o u n s e l f o r James 
R i v e r C o r p o r a t i o n f i l e d a m o t i o n t o j o i n A m e r i c a n Can Company and 
i t s i n s u r e r as p a r t i e s t o t h e p r o c e e d i n g . T h i s m o t i o n was d e n i e d 
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by t h e H e a r i n g s D i v i s i o n on J u l y 18, 1986 on t h e g r o u n d t h a t James 
R i v e r C o r p o r a t i o n c o u l d a s s e r t r e s p o n s i b i l i t y as a d e f e n s e 
r e g a r d l e s s o f w h e t h e r o t h e r p o t e n t i a l l y r e s p o n s i b l e c a r r i e r s were 
j o i n e d . The Referee' i s s u e d h i s o r d e r f i n d i n g c l a i m a n t ' s c o n d i t i o n 
c o m p e n s a b l e on A u g u s t 22, 1986. The e m p l o y e r r e q u e s t e d B o a r d 
r e v i e w and t h e Bo a r d r e v e r s e d t h e R e f e r e e ' s o r d e r by an O r d e r on 
Review d a t e d O c t o b e r 8, 1987. C l a i m a n t a p p e a l e d t h e B o a r d ' s o r d e r 
t o t h e C o u r t o f A p p e a l s and t h e c o u r t r e v e r s e d and remanded on t h e 
g r o u n d t h a t t h e Boar d ' s o r d e r was n o t s u f f i c i e n t f o r j u d i c i a l 
r e v i e w . The e m p l o y e r i n c u r r e d c o s t s t o t a l l i n g $266 i n c o n n e c t i o n 
w i t h c l a i m a n t ' s c o u r t a p p e a l . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has h e r e d i t a r y h y p e r r e a c t i v e a i r w a y s d i s e a s e . 
C l a i m a n t ' s e x p o s u r e t o pape r d u s t a f t e r J u l y 2, 1982 ca u s e d 
c l a i m a n t t o e x p e r i e n c e b r o n c h i a l and n a s a l symptoms, b u t d i d n o t 
wo r s e n h i s u n d e r l y i n g c o n d i t i o n . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e a g a i n s t 
t h e e m p l o y e r , c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t h i s e x p o s u r e 
t o p a p e r d u s t a f t e r J u l y 2, 1982 was t h e m a j o r c o n t r i b u t i n g cause 
o f a w o r s e n i n g o f h i s u n d e r l y i n g h y p e r r e a c t i v e a i r w a y s d i s e a s e . 
See W e l l e r v. U n i o n C a r b i d e C o r p . , 288 Or 27, 35 ( 1 9 7 9 ) ; D e t h l e f s 
v. H y s t e r Co., 295 Or 298, 309-10 ( 1 9 8 3 ) . The R e f e r e e c o n c l u d e d 
t h a t c l a i m a n t had c a r r i e d t h i s b u r d e n . We d i s a g r e e . 

S e v e r a l d o c t o r s have g i v e n o p i n i o n s r e g a r d i n g t h e n a t u r e 
and e t i o l o g y o f c l a i m a n t ' s c o n d i t i o n o r i t s symptoms. 
Dr. H a r t m a n , c l a i m a n t ' s t r e a t i n g g e n e r a l p r a c t i t i o n e r , o p i n e d t h a t 
" [ c l a i m a n t ' s ] symptoms were d i r e c t l y r e l a t e d t o t h e e x p o s u r e o f 
paper d u s t a t h i s p l a c e o f w o r k . " (Ex. 1 1 - 1 ) . He gave no o p i n i o n 
r e g a r d i n g t h e e t i o l o g y o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 
Dr. Rapp, one o f t h e c o n s u l t i n g a l l e r g y s p e c i a l i s t s , o p i n e d t h a t 
c l a i m a n t ' s c o n d i t i o n was a l l e r g i c i n e t i o l o g y based upon t e s t s 
w h i c h i n d i c a t e d t h a t c l a i m a n t was a l l e r g i c t o c e d a r d u s t and h i s 
a s s u m p t i o n t h a t c l a i m a n t was exposed t o such d u s t a t w o r k . (See 
Ex. 1 A ) . He a l s o c o n f i r m e d by s p i r o m e t r i c t e s t i n g t h a t c l a i m a n t ' s 
symptoms were i n c r e a s e d by e x p o s u r e t o d u s t a t w o r k . Dr. L a k i n , . 
t h e c o n s u l t i n g l u n g s p e c i a l i s t , i n d i c a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was n o t a l l e r g i c i n e t i o l o g y and i n d i c a t e d i n s t e a d t h a t 
c l a i m a n t had a " h y p e r s e n s i t i v i t y p n e u m o n i t i s t y p e o f p r o b l e m . " 
(Ex. 1 6 ) . The o n l y o t h e r o p i n i o n a d m i t t e d i n t o t h e r e c o r d was by 
Dr. W i l s o n . I n a d e t a i l e d r e p o r t and t e s t i m o n y , he o p i n e d t h a t 
c l a i m a n t had a h e r e d i t a r y c o n d i t i o n c a l l e d " h y p e r r e a c t i v e a i r w a y s 
d i s e a s e . " (Ex. 10-5; T r . 2 4 - 2 5 ) . He a l s o o p i n e d t h a t t h i s 
c o n d i t i o n had been a f f e c t e d s y m p t o m a t i c a l l y by e x p o s u r e t o p a p e r 
d u s t , b u t had n o t been p a t h o l o g i c a l l y w o r s e n e d . (See e.g., Ex. 
10-5; T r . 26-33, 4 4 - 4 6 ) . 

I n . e v a l u a t i n g m e d i c a l o p i n i o n s , we g i v e t h e g r e a t e s t 
w e i g h t t o t h o s e t h a t a r e w e l l - r e a s o n e d and a r e based on c o m p l e t e 
i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . G a u g i n g 
t h e above o p i n i o n s under t h i s s t a n d a r d , we c o n c l u d e t h a t t h e 
o p i n i o n o f Dr. W i l s o n i s due t h e g r e a t e s t w e i g h t . H i s o p i n i o n was 
based upon c o m p l e t e and a c c u r a t e i n f o r m a t i o n and was t h o r o u g h l y 
e x p l a i n e d . The o p i n i o n o f Dr. L a k i n , a l t h o u g h c u r s o r y , r e i n f o r c e s 
Dr. W i l s o n ' s d i a g n o s i s and t h u s t e n d s t o s u p p o r t h i s c o n c l u s i o n s . 
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The o p i n i o n o f Dr. Rapp was based upon t h e e r r o n e o u s a s s u m p t i o n 
t h a t c l a i m a n t was exposed t o c e d a r d u s t a t w o r k . I t , t h e r e f o r e , 
c a n n o t be r e l i e d upon. Dr. Hartman s t a t e s t h a t c l a i m a n t ' s 
symptoms were i n c r e a s e d by h i s e x p o s u r e t o paper d u s t . He does 
n o t o p i n e t h a t t h e r e was a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n . On t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t has f a i l e d 
t o p r o v e t h a t h i s h e r e d i t a r y h y p e r r e a c t i v e a i r w a y s d i s e a s e was 
p a t h o l o g i c a l l y w o r sened by h i s work e x p o s u r e and t h u s has f a i l e d 
t o p r o v e a c ompensable o c c u p a t i o n a l d i s e a s e . See Wheeler v. B o i s e 
Cascade C o r p . , 298 Or 452 ( 1 9 8 5 ) ; A n n e t t e P r e s t o n , 40 Van N a t t a 
589 ( 1 9 8 8 ) . 

R e s p o n s i b i l i t y 

I n v i e w o f our c o n c l u s i o n on t h e c o m p e n s a b i l i t y i s s u e , 
we need n o t a d d r e s s t h e e m p l o y e r ' s r e s p o n s i b i l i t y a r g u m e n t . 
Reimbursement o f C o s t s 

The e m p l o y e r has c i t e d no s t a t u t e , a d m i n i s t r a t i v e r u l e 
o r c o u r t case w h i c h w o u l d a u t h o r i z e t h e B o a r d t o r e i m b u r s e i t f o r 
t h e c o s t s i t i n c u r r e d i n c l a i m a n t ' s a p p e a l o f our p r i o r O r d e r on 
Review. We know o f no such a u t h o r i t y . The e m p l o y e r ' s r e q u e s t , 
t h e r e f o r e , i s d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 22, 1986 i s r e v e r s e d . 
The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l s d a t e d September 25, 1985 and 
O c t o b e r 4, 1985 a r e r e i n s t a t e d and u p h e l d . 

B o a r d Member C r i d e r , d i s s e n t i n g : 

C l a i m a n t s u f f e r s f r o m b r e a t h i n g d i f f i c u l t y , c o u g h i n g , 
w h e e z i n g , p h l e g m , r u n n i n g nose and o t h e r r e s p i r a t o r y symptoms when 
he i s w o r k i n g . H i s c o n d i t i o n i m p r o v e s w i t h t h e use o f a mask, 
w h i l e a t w o r k . H i s symptoms d i s a p p e a r a l t o g e t h e r when he has been 
o f f work f o r e x t e n d e d p e r i o d s o f t i m e . T r . 78. Dr. W i l s o n , t h e 
e x a m i n i n g p h y s i c i a n r e l i e d upon by t h e e m p l o y e r , d i a g n o s e d 
c l a i m a n t ' s c o n d i t i o n as " h y p e r r e a c t i v e a i r w a y s d i s e a s e " b u t 
i n d i c a t e d t h a t t h i s " d i s e a s e " a l o n e does n o t cause c l a i m a n t ' s 
symptoms. I n t h e absence o f i r r i t a n t s , "he has p r o p e n s i t y , b u t he 
d o e s n ' t have t h e c l i n i c a l p a t t e r n " w h i c h l e d him t o seek 
t r e a t m e n t . T r . 40. I n d e e d , were c l a i m a n t n o t exposed t o 
i r r i t a n t s such as t h e p a p e r or wood d u s t a t w o r k , he w o u l d be 
e n t i r e l y a s y m p t o m a t i c h e r e a f t e r . T r . 46. N e v e r t h e l e s s , t h e 
m a j o r i t y c o n c l u d e s t h a t c l a i m a n t has n o t e s t a b l i s h e d a c o m p e n s a b l e 
o c c u p a t i o n a l d i s e a s e . I c o u l d n o t d i s a g r e e more. 

P r e l i m i n a r i l y , I n o t e t h a t I a g r e e w i t h t h e B o a r d ' s 
f i n d i n g s o f f a c t , i n t h e m a i n . I o b s e r v e , however, t h a t t h e 
m a j o r i t y ' s f i n d i n g t h a t " c l a i m a n t e x p e r i e n c e d p e r i o d i c r e s p i r a t o r y 
d i f f i c u l t i e s t h r o u g h o u t t h e 1970's f o r w h i c h he s o u g h t 
t r e a t m e n t . . . " i s a b i t e x a g g e r a t e d . The r e c o r d s u g g e s t s t h a t 
c l a i m a n t s o u g h t t r e a t m e n t i n 1973 and a g a i n i n 1975; t h e r e i s no 
d e t a i l e d i n f o r m a t i o n a b o u t h i s d i f f i c u l t i e s on t h o s e o c c a s i o n s ; 
h o w e v e r , he was d i a g n o s e d on one o c c a s i o n as s u f f e r i n g f r o m " c h e s t 
p a i n s , p r o d u c t i v e c o u g h " , on a n o t h e r , as s u f f e r i n g f r o m an "upper 
r e s p i r a t o r y i n f e c t i o n " f o r what was d i a g n o s e d as " c h e s t p a i n s , 
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p r o d u c t i v e c o u g h " , and, on a n o t h e r , o f s u f f e r i n g f r o m " a l l e r g i c 
b r o n c h i t i s . " T h e r e i s c e r t a i n l y i n s u f f i c i e n t e v i d e n c e t o s u g g e s t 
c l a i m a n t s u f f e r e d f r o m a c h r o n i c p r o b l e m , what i t was, or why he 
s u f f e r e d f r o m i t on any o f t h e s e o c c a s i o n s . 

I a l s o n o t e t h a t t h e m a j o r i t y f a i l s t o make some 
c r i t i c a l f i n d i n g s . For e x a m p l e , t h e r e c o r d u n e q u i v o c a l l y 
e s t a b l i s h e s n o t o n l y t h a t c l a i m a n t ' s r e s p i r a t o r y a i l m e n t s were 
a s s o c i a t e d w i t h e x p o s u r e t o wood d u s t a t w o r k , b u t a l s o t h a t 
e x p o s u r e t o o t h e r p o s s i b l e i r r i t a n t s , i n c l u d i n g t o b a c c o smoke, 
d i r t , v a r i o u s g r a s s e s and t h e l i k e , . i s n o t a s s o c i a t e d w i t h t h e 
a i l m e n t s . I n o t h e r w o r d s , i t e s t a b l i s h e s t h a t o c c u p a t i o n a l 
e x p o s u r e , compared t o n o n o c c u p a t i o n a l e x p o s u r e , i s t h e m a j o r 
c o n t r i b u t i n g cause o f c l a i m a n t ' s a i l m e n t s . 

I n s t e a d o f making t h e s e f i n d i n g s c o n c e r n i n g t h e c l i n i c a l 
c o n d i t i o n t h a t r e q u i r e d t r e a t m e n t , t h e m a j o r i t y has p o s t u l a t e d 
t h a t c l a i m a n t ' s d i s e a s e i s " h y p e r r e a c t i v e a i r w a y s d i s e a s e . " 
Because t h a t c o n d i t i o n i s c o n g e n i t a l , t h e m a j o r i t y f i n d s t h e 
e n t i r e c l a i m n o n c o m p e n s a b l e . 

C l a i m a n t i s n o t s e e k i n g t r e a t m e n t f o r h y p e r r e a c t i v e 
a i r w a y s d i s e a s e . He i s s e e k i n g t r e a t m e n t f o r t h e b r o n c h i a l spasm, 
i n f l a m m a t i o n , and r e d u c t i o n i n a i r f l o w t h a t make him m i s e r a b l e . 
Those p r o b l e m s a r e t h e o c c u p a t i o n a l d i s e a s e , i . e . , t h e c o n d i t i o n 
" r e q u i r i n g m e d i c a l s e r v i c e s " w i t h i n t h e meaning o f t h e s t a t u t e . 

The m a j o r i t y e r r s i n t r e a t i n g t h e c o n g e n i t a l 
h y p e r s e n s i t i v i t y as t h e " u n d e r l y i n g d i s e a s e " and t h e c l i n i c a l 
c o n d i t i o n t h a t i s g e n e r a t e d by t h e o c c u p a t i o n a l i r r i t a n t as b u t 
"symptoms." I n T u c k e r v. L i b e r t y M u t u a l I n s . Co., 87 Or App 607 
( 1 9 8 7 ) , t h e C o u r t o f A p p e a l s c o r r e c t e d an a n a l o g o u s e r r o r . The 
c l a i m a n t t h e r e i n had h i g h a r c h e s . Due t o h i s h i g h a r c h e s , he 
s u f f e r e d more t h a n most employes w o u l d f r o m a j o b w h i c h i n v o l v e d a 
g r e a t d e a l o f s t a n d i n g . H i s p h y s i c i a n d i a g n o s e d h i g h a r c h e s and 
f o o t s t r a i n . The Boar d c o n c l u d e d t h a t t h e d i s e a s e was t h e h i g h 
a r c h e s and t h a t t h e c l a i m a n t ' s j o b a c t i v i t i e s had n o t wo r s e n e d 
t h i s d i s e a s e , b u t s i m p l y made i t s y m p t o m a t i c ; i t h e l d t h e c l a i m 
n o n c o m p e n s a b l e . The c o u r t d i s a g r e e d , s a y i n g t h a t t h e h i g h a r c h e s 
s i m p l y p r e d i s p o s e d t h e c l a i m a n t t o d i f f i c u l t i e s and t h a t t h e 
d i s e a s e a t i s s u e was t h e p a i n f u l c o n d i t i o n ; s i n c e t h e c l a i m a n t 
w o u l d n o t have s u f f e r e d had he n o t engaged i n t h i s a c t i v i t y , t h e 
c o u r t f o u n d t h e c l a i m c o m p e n s a b l e . 

T h i s case i s no d i f f e r e n t . Thus, even t h o u g h t h e 
p h y s i c i a n s d i a g n o s e d h y p e r r e a c t i v e a i r w a y s d i s e a s e , t h e c l i n i c a l 
c o n d i t i o n ( b r o n c h i t i s , r h i n i t i s o r what have you — Ex. 1A, Ex. 4) 
was a l s o d i a g n o s e d w o u l d n o t have o c c u r r e d b u t f o r t h e 
o c c u p a t i o n a l e x p o s u r e . T h e r e f o r e , t h a t c l i n i c a l c o n d i t i o n i s 
c o m p e n s a b l e . See a l s o , C o l l i n s v. H y g e n i c C o r p o r a t i o n o f O r e g o n , 
86 Or App .4 84 7T9~87); A n n e t t e P r e s t o n , 4,0 Van N a t t a 589 
( 1 9 8 8 ) ( B o a r d Member C r i d e r , d i s s e n t i n g ) . 
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The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
G a l t o n ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m ; and ( 2 ) a s s e s s e d p e n a l t i e s and a t t o r n e y ' s f e e s 
f o r i t s u n r e a s o n a b l e c o n d u c t . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

ISSUES 

1. Whether c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f h e r 
c o m p e n s a b l e low back i n j u r y . 

2. Whether t h e i n s u r e r ' s d e l a y i n a u t h o r i z i n g a 
m yelogram c o n s t i t u t e d u n r e a s o n a b l e c o n d u c t , t h e r e b y e n t i t l i n g 
c l a i m a n t t o p e n a l t i e s and a t t o r n e y ' s f e e s . 

.FINDINGS OF FACT 

C l a i m a n t , 48 y e a r s o l d a t h e a r i n g , i s s e v e r e l y 
o v e r f o c u s e d upon her p h y s i c a l symptoms. I n November 1966 she 
i n i t i a l l y i n j u r e d her c e r v i c a l s p i n e when a t i r e f e l l on h e r 
head. Symptoms i n c l u d e d h eadaches, numbness i n t h e r i g h t s i d e o f 
her f a c e and some r i g h t arm p a i n . She t r e a t e d c o n s e r v a t i v e l y w i t h 
Dr. Grewe, n e u r o s u r g e o n . I n November 1968 c l a i m a n t was i n v o l v e d 
i n a motor v e h i c l e a c c i d e n t . T h i s a g a i n caused c e r v i c a l symptoms 
i n c l u d i n g h e a d a c h e s , s t i f f n e s s t h r o u g h her neck and s h o u l d e r s and 
numbness i n her r i g h t arm and hand. C l a i m a n t s u b s e q u e n t l y 
d e v e l o p e d r i g h t l e g numbness and i n 1972 u n d e r w e n t a l u m b a r 
l a m i n e c t o m y . I n June 1973 c l a i m a n t was i n v o l v e d i n a second m o t o r 
v e h i c l e a c c i d e n t . Her symptoms i n c l u d e d p a i n i n t h e n e c k , r i g h t 
arm and low b a c k . I n 1977 she a l s o d e v e l o p e d l e f t l e g p a i n . I n 
1978 Dr. C r u i c k s h a n k p e r f o r m e d a second lumbar l a m i n e c t o m y . 

On March 9, 1 9 8 1 , c l a i m a n t i n j u r e d her back w h i l e 
w e e d i n g f o r t h e e m p l o y e r . Her compensable c o n d i t i o n was d i a g n o s e d 
as a c u t e l u m b o s a c r a l s t r a i n . As a r e s u l t o f her two p r e v i o u s 
l a m i n e c t o m i e s , she was a l s o d i a g n o s e d w i t h a t r a n s i t i o n a l v e r t e b r a 
a t t h e l u m b o s a c r a l j u n c t i o n , a b n o r m a l l y n a r r o w d i s c s p a c e s , 
p s e u d o a r t h r o s i s on t h e l e f t and a m i n i m a l r e s i d u a l e x t r a d u r a l 
d e f e c t on t h e l e f t a t L4-5. 

From t h e t i m e o f t h e i n s t a n t i n d u s t r i a l i n j u r y u n t i l t h e 
f i r s t c l a i m c l o s u r e on O c t o b e r 2 1 , 1 9 8 1 , c l a i m a n t ' s t h r e e p r i m a r y 
t r e a t i n g p h y s i c i a n s i n c l u d e d D r s . Ordonez, n e u r o s u r g e o n , Grewe, 
n e u r o s u r g e o n , and C r u i c k s h a n k , n e u r o s u r g e o n . As e a r l y as June 16, 
1 9 8 1 , Dr. Means, p s y c h o l o g i s t , d i a g n o s e d h y s t e r i c a l n e u r o s i s . On 
September 23, 1 9 8 1 , she l i s t e d her d i a g n o s t i c i m p r e s s i o n as a 
s o m a t i z a t i o n d i s o r d e r . On t h a t same day, Dr. Medved, m e d i c a l 
e x a m i n e r a t t h e C a l l a h a n C e n t e r , d i a g n o s e d h y s t e r i c a l c o n v e r s i o n . 

On March 27, 1 9 8 1 , Dr. C r u i c k s h a n k r e l e a s e d c l a i m a n t t o 
work w i t h o u t r e s t r i c t i o n s . C l a i m a n t , however, has n e v e r r e t u r n e d 
t o w o r k . By September 1981 c l a i m a n t ' s c h r o n i c lumbar p a i n had 
expanded t o ^ i n c l u d e a l m o s t c o m p l e t e body p a i n . S i n c e t h a t t i m e , 
t h e p r i m a r y d i a g n o s i s o f e v e r y m e d i c a l p r o v i d e r t h a t has examined 
c l a i m a n t has been s e v e r e f u n c t i o n a l o v e r l a y . 
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On September 23, 1 9 8 1 , c l a i m a n t was e x a mined by t h e 
O r t h o p a e d i c C o n s u l t a n t s . At t h a t t i m e , her symptoms i n c l u d e d p a i n 
i n h e r low back and l e g s , worse on t h e r i g h t t h a n t h e l e f t . When 
s e v e r e , t h e p a i n e x t e n d e d i n t o t h e c e r v i c a l a r e a and c a u s e d 
numbness i n b o t h l e g s down t o t h e t o e s . The p a i n i n c r e a s e d w i t h 
b e n d i n g , s t o o p i n g or w a l k i n g as l i t t l e as one c i t y b l o c k . She was 
i n g r e a t p a i n and w a l k e d w i t h a v e r y g u a r d e d and s haky g a i t . 

On O c t o b e r 2 1 , 1 9 8 1 , a D e t e r m i n a t i o n O r d e r awarded 
c l a i m a n t 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

On September 14, 1982, c l a i m a n t was examined by t h e 
O r t h o p a e d i c C o n s u l t a n t s . At t h a t t i m e , her c o n s t a n t low back and 
l e g p a i n were worse t h a n d u r i n g t h e p r e v i o u s e x a m i n a t i o n . She 
s t i l l e x p e r i e n c e d i n t e r m i t t e n t numbness i n t h e l e g s and h a n ds. 
Her w a l k i n g t o l e r a n c e was r e d u c e d t o 30 f e e t . Her s i t t i n g 
t o l e r a n c e amounted t o o n l y a few m i n u t e s . 

On September 15, 1982, Dr. Grewe d i a g n o s e d n a r r o w i n g o f 
c l a i m a n t ' s d i s c spaces a t t h e L4-5 and L5-S1 l e v e l s w i t h s c l e r o s i s 
o f t h e f a c e t j o i n t s a t L3, L4 and L5 s e c o n d a r y t o t h e two p r e v i o u s 
l a m i n e c t o m i e s . By t h i s t i m e , c l a i m a n t ' s f u n c t i o n a l d i s o r d e r had 
become e n t r e n c h e d b e h a v i o r and she c o n t i n u e d t o e x p e r i e n c e t o t a l 
body p a i n . Dr. Grewe s u g g e s t e d t h a t c l a i m a n t c o u l d p o s s i b l y 
b e n e f i t f r o m a P a i n C l i n i c s i t u a t i o n . D e s p i t e c l a i m a n t ' s e x t r e m e 
p a i n b e h a v i o r , she was c a p a b l e o f l i g h t - d u t y work f r o m a p h y s i c a l 
s t a n d p o i n t . 

On J a n u a r y 2, 1983, Dr. C l o s e , c h i r o p r a c t o r , e x a m i n e d 
c l a i m a n t . She c o n t i n u e d t o e x h i b i t symptoms o f c o n s t a n t p a i n 
t h r o u g h o u t t h e s p i n a l a r e a a l o n g w i t h p a i n and numbness i n a l l h e r 
l i m b s . The p a i n i n c r e a s e d d e p e n d i n g upon t h e e x t e n t o f her 
p h y s i c a l a c t i v i t y . 

On March 3, 1983, c l a i m a n t ' s low back p a i n and numbness 
i n a l l f o u r e x t r e m i t i e s r e m a i n e d c o n s t a n t and i n c a p a c i t a t i n g . The 
p a i n was so i n t e n s e t h a t she was u n a b l e t o a c h i e v e any p o s i t i o n o f 
c o m f o r t . 

On March 7, 1983, t h e O r t h o p a e d i c C o n s u l t a n t s e x a m i n e d 
c l a i m a n t f o r a t h i r d t i m e . Her symptoms o f t o t a l l y 
i n c a p a c i t a t i n g , a l m o s t c o m p l e t e , body p a i n were unchanged. 

On A p r i l 1 1 , 1983, Dr. C l o s e examined c l a i m a n t . He 
r e p o r t e d t h a t t h e r e had been an a p p r o x i m a t e 50 p e r c e n t o v e r a l l 
i m p r o v e m e n t i n c l a i m a n t ' s c o n d i t i o n . 

On A p r i l 13, 1983, c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y award was i n c r e a s e d by s t i p u l a t i o n t o 35 p e r c e n t . 
C l a i m a n t a l s o a g r e e d n o t t o a p p e a l t h e i n s u r e r ' s d e n i a l o f her 
a g g r a v a t i o n c l a i m . 

A p p r o x i m a t e l y one y e a r l a t e r , on A p r i l 2, 1984, 
Dr. C l o s e i n f o r m e d t h e i n s u r e r t h a t c l a i m a n t ' s c o n d i t i o n had 
w o r s e n e d and she was no l o n g e r m e d i c a l l y s t a t i o n a r y . 

On June 9, 1984, Dr. B o l i n d i a g n o s e d a c h r o n i c 
l u m b o s a c r a l f a c e t syndrome due t o a 5 t h l u m b a r t r a n s i t i o n a l 
s egment, d e g e n e r a t i v e d i s c d i s e a s e b e t w e e n L4 and L5, and 
o b e s i t y . Dr. B r e t t , n e u r o l o g i c a l s u r g e o n , a l s o d i a g n o s e d an 
a g g r a v a t i o n o f c l a i m a n t ' s p o s t - o p e r a t i v e l u m b a r c o n d i t i o n due t o 
o b e s i t y . I n March 1 9 8 1 , c l a i m a n t , who s t a n d s 5 f e e t t a l l , w e i g h e d 
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166 p o unds. By November 1986, c l a i m a n t ' s w e i g h t had i n c r e a s e d t o 
199 pounds. 

On June 25, 1984, t h e i n s u r e r d e n i e d c l a i m a n t ' s 
a g g r a v a t i o n c l a i m on the' g r o u n d s t h a t her c o n d i t i o n had n o t 
w o r s e n e d . 

On June 2 1 , 1985, Dr. B u t t l e r , c h i r o p r a c t o r , d i a g n o s e d 
c h r o n i c l u m b o s a c r a l s p r a i n / s t r a i n w i t h i n t e r v e r t e b r a l d i s c 
d e r a n g e m e n t due t o a s e v e r e l o s s o f d i s c space a t t h e L4-L5 and 
L5-S1 i n t e r s p a c e s as w e l l as a s e v e r e l o s s o f s i z e o f t h e L4-L5 
i n t e r v e r t e b r a l f o r a m e n s . 

On A u g u s t 7, 1985, Dr. Morgan d i a g n o s e d c e r v i c a l 
s p o n d y l o s i s a t C5-6 w i t h some w i d e n i n g o f t h e n e r v e r o o t s l e e v e on 
t h e r i g h t and lumbar s t e n o s i s a t L4-5, above c l a i m a n t ' s s p i n a l 
f u s i o n , L5 t o t h e sacrum. 

On O c t o b e r 14, 1985, Dr. Grewe a u t h o r i z e d 90 days o f 
t i m e l o s s b e n e f i t s f o r c l a i m a n t , p r i m a r i l y because she was n o t 
w o r k i n g and had no income a t t h e t i m e . 

On A u g u s t 25, 1986, Dr. B r e t t r e q u e s t e d i n s u r e r 
a u t h o r i z a t i o n t o p e r f o r m a lumbar m y e l o g r a m . On September 3, 
1986, t h e i n s u r e r d e c l i n e d t o p r o v i d e t h a t a u t h o r i z a t i o n u n t i l i t 
had r e c e i v e d a second o p i n i o n f r o m Dr. Grewe on t h e e l e c t i v e 
p r o c e d u r e . On September 4, 1986, t h e i n s u r e r i n f o r m e d c l a i m a n t 
t h a t i t had s c h e d u l e d an e x a m i n a t i o n f o r h er w i t h Dr. Grewe on 
O c t o b e r 13, 1986. A f t e r e x a m i n i n g c l a i m a n t , Dr. Grewe s t a t e d t h a t 
i f Dr. B r e t t f e l t t h a t r e p e a t m y e l o g r a p h y was c a l l e d f o r , t h e n 
a u t h o r i z a t i o n s h o u l d be g r a n t e d . On O c t o b e r 27, 1986, t h e i n s u r e r 
a u t h o r i z e d m y e l o g r a p h y . 

On November 19, 1986, Dr. Hughes, p s y c h i a t r i s t , 
d i a g n o s e d a l o n g s t a n d i n g c h r o n i c c o n v e r s i o n d i s o r d e r and s u s p e c t e d 
t h a t c l a i m a n t had a mixe d p e r s o n a l i t y d i s o r d e r . 

On December 20, 1986, Dr. B r e t t ' s a s sessment o f 
c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s i n c l u d e d : ( 1 ) no l i f t i n g g r e a t e r 
t h a n 35 po u n d s ; ( 2 ) no r e p e t i t i v e b e n d i n g o r s t o o p i n g ; and ( 3 ) no 
s i t t i n g o r s t a n d i n g f o r more t h a n two c o n s e c u t i v e h o u r s . 

C l a i m a n t ' s s p i n a l s t e n o s i s a t L4-5 and t h e m i l d c e n t r a l 
d i s c b u l g e a t L4 were caused by her two l a m i n e c t o m i e s and were i n 
no way worsened as a r e s u l t o f her compensable 1981 i n j u r y . I n 
f a c t , c l a i m a n t ' s p h y s i c a l c o n d i t i o n has n o t changed s i n c e t h e 
p a r t i e s s t i p u l a t e d t o an i n c r e a s e d p e r manent p a r t i a l d i s a b i l i t y 
award i n A p r i l 1983. 

As p r e v i o u s l y s t a t e d , t h e p r i m a r y component o f 
c l a i m a n t ' s p a i n b e h a v i o r i s her e x t r e m e f u n c t i o n a l o v e r l a y . We 
f i n d t h a t c l a i m a n t ' s symptoms have n o t i n c r e a s e d s i n c e A p r i l 
1983. No w o r s e n i n g o f e i t h e r c l a i m a n t ' s l u m b a r c o n d i t i o n o r 
f u n c t i o n a l o v e r l a y o c c u r r e d s u b s e q u e n t t o her l a s t award o f 
c o m p e n s a t i o n i n A p r i l 1983. 

CONCLUSIONS OF LAW 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m , r e a s o n i n g t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y had 
a g g r a v a t e d her s p i n a l s t e n o s i s , d i s c b u l g e and f u n c t i o n a l 
d i s o r d e r . We d i s a g r e e . 
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A g g r a v a t i o n 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , c l a i m a n t must show 
"worsened c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y . " ORS 
656.273. "Worsened c o n d i t i o n s " means a change i n c o n d i t i o n w h i c h 
makes a c l a i m a n t more d i s a b l e d , e i t h e r t e m p o r a r i l y o r p e r m a n e n t l y , 
t h a n she was when t h e o r i g i n a l c l a i m was c l o s e d . S m i t h v. SAIF, 
302 Or 396, 399 ( 1 9 8 6 ) . An a g g r a v a t i o n c a u s e d by a f u n c t i o n a l 
o v e r l a y i s c o m p e n s a b l e , P i e r s o n v. SAIF, 79 Or App 2 1 1 , 215 
( 1 9 8 6 ) , even i f t h e r e i s no p s y c h o g e n i c component i n t h e o r i g i n a l 
i n j u r y . S c h e i d e m a n t e l v. SAIF, 70 Or App 552 ( 1 9 8 4 ) . 

T h e r e a r e two components t o c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . The f i r s t i s w h e t h e r c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n or 
symptoms, e i t h e r p h y s i c a l or p s y c h o l o g i c a l , have worsened s i n c e 
A p r i l 1983. I f we f i n d t h a t c l a i m a n t ' s c o n d i t i o n or symptoms have 
i n f a c t w o r s e n e d , we must c o n s i d e r w h e t h e r t h a t w o r s e n i n g r e s u l t e d 
i n more d i s a b i l i t y . We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o c a r r y 
her b u r d e n o f p r o o f on e i t h e r a c c o u n t . 

Low back c o n d i t i o n 

On J a n u a r y 3 1 , 1985, a CT scan r e v e a l e d t h a t c l a i m a n t 
had s p i n a l s t e n o s i s a t t h e L4-5 l e v e l and a m i l d c e n t r a l b u l g e a t 
L4. However, as e a r l y as March 3, 1975, Dr. Grewe n o t e d t h a t 
t h e r e was a n a r r o w i n g o f t h e L4-5 i n t e r s p a c e . On May 6, 1 9 8 1 , 
Dr. S t o n e y d e s c r i b e d a m i n i m a l r e s i d u a l e x t r a d u r a l d e f e c t on t h e 
l e f t a t L4-5, most p r o b a b l y p o s t - o p e r a t i v e i n n a t u r e . Numerous 
o t h e r m e d i c a l e x a m i n e r s n o t e d t h e p o s t - o p e r a t i v e bony changes a t 
L4-5 and L5-S1. Dr. Grewe e x p l a i n e d t h a t a s p i n a l s t e n o s i s r e f e r s 
t o a n a r r o w i n g o f t h e s p i n a l c a n a l . I n o t h e r w o r d s , t h e J a n u a r y 
1985 CT scan r e v e a l e d n o t h i n g new i n c l a i m a n t ' s c o n d i t i o n . 

Dr. Grewe t e s t i f i e d a t h e a r i n g t h a t when he e x amined 
c l a i m a n t on March 1 , 1985 and O c t o b e r 13, 1986, her o b j e c t i v e 
f i n d i n g s were unchanged f r o m t h o s e o b j e c t i v e f i n d i n g s t h a t he had 
n o t e d i n 1982. A l t h o u g h he b e l i e v e d t h a t o v e r t h a t same p e r i o d o f 
t i m e c l a i m a n t ' s b e h a v i o r a l changes had been s e v e r e , o b j e c t i v e l y 
n o t h i n g had c h a n g e d . Dr.. Grewe f u r t h e r o p i n e d t h a t c l a i m a n t ' s 
s t e n o s i s a t L4 was due t o bone h y p e r t r o p h y and t h e s e t t l i n g o f t h e 
d i s c spaces caused by t h e two p r i o r l a m i n e c t o m i e s . He a l s o s t a t e d 
t h a t i t was p o s s i b l e t h a t t h e 1981 compensable i n j u r y had 
a g g r a v a t e d t h e p r o c e s s o f s t e n o s i s . A mere p o s s i b i l i t y , h o w e v e r , 
i s n o t s u f f i c i e n t t o p r o v e an a g g r a v a t i o n o f c l a i m a n t ' s s t e n o s i s 
c o n d i t i o n . Gregg v. R a c i n g C o m m i s s i o n , 38 Or App 19 ( 1 9 7 9 ) . 

Based upon Dr. Grewe's p e r s u a s i v e t e s t i m o n y as 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n o v e r a l o n g p e r i o d o f t i m e , we f i n d 
t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n d i d n o t w o r s e n a f t e r A p r i l 
1983. A l t h o u g h t h e m e d i c a l t e r m i n o l o g y changed when t h e J a n u a r y 
1985 CT scan d i s c l o s e d s p i n a l s t e n o s i s a t L4-5 and a m i l d c e n t r a l 
d i s c b u l g e a t L4, t h o s e f i n d i n g s were no d i f f e r e n t t h a n had been 
o b s e r v e d by numerous p h y s i c i a n s i n t h e p a s t ; t h e y were m e r e l y 
a r t i c u l a t e d d i f f e r e n t l y . Dr. Grewe, aware o f t h e CT scan and a 
c o n t e m p o r a n e o u s m y e l o g r a m , o p i n e d t h a t c l a i m a n t ' s o b j e c t i v e 
c o n d i t i o n r e m a i n e d unchanged s i n c e a p p r o x i m a t e l y 1982. We a g r e e 
w i t h t h a t v i e w o f t h e m e d i c a l e v i d e n c e . 

F u n c t i o n a l o v e r l a y 

Dr. Grewe, however, a l s o t e s t i f i e d t h a t c l a i m a n t ' s 
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s u b j e c t i v e c o n d i t i o n had w o r sened s i n c e c l a i m c l o s u r e i n A p r i l 
1983. For t h e f o l l o w i n g r e a s o n s , we g i v e l e s s d e f e r e n c e t o t h i s 
o p i n i o n . Whereas c l a i m a n t ' s p h y s i c a l f i n d i n g s c o u l d be 
a s c e r t a i n e d t h r o u g h o b j e c t i v e means and, r e g a r d l e s s o f t h e m e d i c a l 
p r o c e d u r e , t h o s e f i n d i n g s r e m a i n e d r e l a t i v e l y c o n s t a n t o v e r t h e 
c o u r s e o f h e r c l a i m , t h e a c c u r a t e c h a r t i n g o f her s u b j e c t i v e 
c o n d i t i o n d e f i e d m e d i c a l t e s t i n g . T h e r e f o r e , our p r i m a r y g u i d e i n 
a n a l y z i n g t h e s t a t e o f c l a i m a n t ' s f u n c t i o n a l d i s o r d e r i s c l a i m a n t 
h e r s e l f . Her l o n g t r a i l o f symptoms, as d e t a i l e d f r o m one m e d i c a l 
e x a m i n a t i o n t o t h e n e x t , i s more p e r s u a s i v e e v i d e n c e as t o t h e 
s t a t e o f her c o n d i t i o n t h a n t h e o p i n i o n o f one d o c t o r whose 
i n f r e q u e n t e x a m i n a t i o n s may n o t r e p r e s e n t t h e c o m p l e t e p i c t u r e . 
We, t h e r e f o r e , a n a l y z e t h i s t y p e o f e v i d e n c e t o d e t e r m i n e w h e t h e r 
c l a i m a n t ' s f u n c t i o n a l d i s o r d e r has w o r s e n e d s i n c e t h e l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n . 

C l a i m a n t t e s t i f i e d a t h e a r i n g t h a t her c o n d i t i o n began 
t o w o r s e n a few months a f t e r A p r i l 1983. C l a i m a n t ' s p e r s o n a l 
o p i n i o n t h a t her c o n d i t i o n has worsened i s some e v i d e n c e b u t o n l y 
s c a n t e v i d e n c e . A l b e r t N e l s o n , 34 Van N a t t a 573, 574 ( 1 9 8 2 ) . We 
r e j e c t her t e s t i m o n y as i n c o n s i s t e n t w i t h h e r w e l l - d o c u m e n t e d 
c h r o n i c and u n c h a n g i n g c o m p l a i n t s . 

When c l a i m a n t was examined by t h e O r t h o p a e d i c 
C o n s u l t a n t s on September 23, 1 9 8 1 , she c o m p l a i n e d o f a l m o s t 
c o m p l e t e body p a i n . On September 14, 1982, c l a i m a n t was a g a i n 
e xamined by t h e O r t h o p a e d i c C o n s u l t a n t s . A t t h a t t i m e , h e r 
symptoms had become even w o r s e . She was e x p e r i e n c i n g c o n s t a n t low 
back and l e g p a i n w i t h i n t e r m i t t e n t numbness i n her arms and 
h ands. She was u n a b l e t o w a l k f u r t h e r t h a n 30 f e e t o r s i t f o r 
more t h a n a few m i n u t e s . C l a i m a n t ' s g a i t was b i z a r r e ; she 
s t r a d d l e d and w a d d l e d down t h e h a l l , r o t a t i n g her e n t i r e body f r o m 
s i d e t o s i d e and a l t e r n a t e l y f l e x i n g h e r h i p s and knees. She 
r e f u s e d t o w a l k , a t t e m p t a s q u a t t i n g p o s t u r e o r bend f o r w a r d s i n c e 
t h e s l i g h t e s t movement o f her b a c k , l e g s or arms p r o d u c e d i n t e n s e 
p a i n i n her low b a c k . Backward b e n d i n g was 10 p e r c e n t o f n o r m a l ; 
l a t e r a l b e n d i n g and r o t a t i o n were 5 p e r c e n t o f n o r m a l . 

On J a n u a r y 2, 1983, Dr. C l o s e r e p o r t e d t h a t c l a i m a n t 
c o m p l a i n e d o f l e f t l e g p a i n and numbness, l o w and mid back p a i n , 
neck p a i n , r i g h t hand numbness and h eadaches. A c c o r d i n g t o 
c l a i m a n t , t h e s e symptoms i n c r e a s e d d e p e n d i n g upon h e r a c t i v i t y , 
s uch as p r o l o n g e d s i t t i n g . 

On March 3, 1983, Dr. C l o s e r e p o r t e d t h a t c l a i m a n t ' s low 
back p a i n was c o n s t a n t and i n c a p a c i t a t i n g . She was e x p e r i e n c i n g 
neck and mid back p a i n as w e l l as t i n g l i n g p a i n and numbness i n 
b o t h arms and l e g s . Dr. C l o s e r e p o r t e d t h a t her p a i n was so 
i n t e n s e t h a t i t was d i f f i c u l t f o r her t o a c h i e v e any p o s i t i o n o f 
c o m f o r t . 

On March 7, 1983, c l a i m a n t was examined f o r a t h i r d t i m e 
by t h e O r t h o p a e d i c C o n s u l t a n t s . She d e s c r i b e d c o n s t a n t l u m b a r 
p a i n a s s o c i a t e d w i t h p a i n r u n n i n g down b o t h l e g s , more so on t h e 
l e f t t h a n t h e r i g h t . The l e g p a i n i n v o l v e d t h e e n t i r e l e g a l l t h e 
way t o t h e f o o t and a l l o f t h e t o e s . C l a i m a n t a l s o c o m p l a i n e d o f 
f e e l i n g k n o t s i n t h e m u s c l e o f her t h i g h s , t e n d e r n e s s i n her f e e t , 
t r a n s c i e n t t i n g l i n g s e n s a t i o n i n h e r arms, hands and l e g s b u t no 
p e r s i s t e n t s e n s o r y l o s s . She e x h i b i t e d a r a t h e r s l o w and 
b r o a d - b a s e d g a i t w i t h o u t d e f i n i t e l a t e r a l i z e d l i m p . She was a b l e 
bo f o r w a r d bend t o t h e p o i n t t h a t her f i n g e r t i p s were 21 i n c h e s 
f r o m t h e f l o o r . She c o u l d n o t bend b a c k w a r d . S i d e w a r d b e n d i n g 
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r i g h t and l e f t was 20 p e r c e n t o f n o r m a l . R o t a t i o n a l movements 
r i g h t and l e f t were 20 p e r c e n t o f n o r m a l . 

On September 13, 1984, c l a i m a n t was examined by t h e 
I n d e p e n d e n t C h i r o p r a c t i c C o n s u l t a n t s . She c o m p l a i n e d o f low back 
p a i n w i t h a s s o c i a t e d numbness and t i n g l i n g s e n s a t i o n s i n h e r 
l e g s . She f u r t h e r s t a t e d t h a t she e x p e r i e n c e d neck s t i f f n e s s w i t h 
p a i n and h e a d a c h e s , o c c a s i o n a l d i z z i n e s s and numbness i n h e r 
f i n g e r s . She f e l t t h a t her back was l i k e l y t o g i v e way a t any 
t i m e as a r e s u l t o f p a i n and weakness. Her g a i t was f o u n d t o be 
s l o w and p r o t e c t i v e b u t d i d n o t d i s p l a y any c h a r a c t e r i s t i c l i m p s , 
l u r c h e s or l i s t s . T h e r e were no o b j e c t i v e s i g n s o f n e u r o l o g i c a l 
d e f i c i t . 

On May 25, 1985, Dr. B u s s a n i c h , c h i r o p r a c t o r , r e p o r t e d 
t h a t c l a i m a n t c o m p l a i n e d o f c o n s t a n t low back p a i n , p a i n i n t h e 
p o s t e r i o r a s p e c t o f t h e l e f t t h i g h and i n b o t h l e g s a t t i m e s . She 
a l s o c o m p l a i n e d o f numbness and t i n g l i n g i n t h e b o t t o m o f her f e e t 
and o c c a s i o n a l l y i n her hands and arms. Neck and mid back p a i n 
was a l s o f a i r l y c o n s t a n t . A f t e r r e v i e w i n g t h e m a s s i v e m e d i c a l 
h i s t o r y , Dr. B u s s a n i c h n o t e d t h a t c l a i m a n t had been r a t e d and 
r e c e i v e d her p e r manent d i s a b i l i t y award and her symptoms had n o t 
changed s i g n i f i c a n t l y s i n c e t h a t t i m e . 

On J a n u a r y 29, 1986, Dr. C l o s e o p i n e d t h a t c l a i m a n t ' s 
c o n d i t i o n had w o r sened somewhat o v e r t i m e . However, due t o t h e 
absence o f i n f o r m a t i o n i n h i s r e p o r t r e g a r d i n g t h e t i m e p e r i o d , 
e x t e n t and r e a s o n f o r t h i s a l l e g e d w o r s e n i n g , we f i n d t h i s 
c o n c l u s o r y s t a t e m e n t u n p e r s u a s i v e . 

Based upon t h e t o t a l i t y o f c l a i m a n t ' s c o m p l a i n t s f r o m 
t h e i n c e p t i o n o f her c l a i m u n t i l t h e d a t e o f h e a r i n g , we f i n d t h a t 
her f u n c t i o n d i s o r d e r d i d n o t worsen f o l l o w i n g t h e l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n i n A p r i l 1983. As l a t e as March 3, 
1983, c l a i m a n t c o n t i n u e d t o e x p e r i e n c e a l m o s t c o m p l e t e body p a i n , 
c h a r a c t e r i z e d by p a i n t h r o u g h o u t her e n t i r e s p i n e as w e l l as p a i n 
and numbness t h r o u g h o u t a l l f o u r l i m b s down t o her f i n g e r s and 
t o e s . C l a i m a n t has never a t t e m p t e d t o r e t u r n t o work s i n c e t h e 
day f o l l o w i n g her o r i g i n a l i n j u r y . S i n c e A p r i l 1983, c l a i m a n t ' s 
symptoms waxed and waned, b u t she n e v e r i m p r o v e d t o t h e p o i n t 
where she b e l i e v e d t h a t she c o u l d r e t u r n t o any t y p e o f w o r k . The 
p h y s i c a l c o n d i t i o n t h a t she d e m o n s t r a t e d t o t h e O r t h o p a e d i c 
C o n s u l t a n t s and Dr. C l o s e p r i o r t o c l a i m c l o s u r e i n d i c a t e d a near 
t o t a l i n a b i l i t y t o work or engage i n t h e most b a s i c d a i l y 
a c t i v i t i e s . We f i n d t h a t her symptoms d i d n o t s u b s e q u e n t l y w o r s e n 
and c l a i m a n t has f a i l e d t o p r o v e her a g g r a v a t i o n c l a i m . 

P e n a l t i e s and a t t o r n e y ' s f e e s 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n s as our own. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 27, 1987 
p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l 
a g g r a v a t i o n c l a i m i s r e i n s t a t e d and u p h e l d . The 
R e f e r e e ' s o r d e r i s a f f i r m e d . The Board a p p r o v e s 
n o t t o exceed $2,350. 

i s r e v e r s e d i n 
o f c l a i m a n t 1 s 
r e m a i n d e r o f t h e 
a c l i e n t - p a i d f e e 
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B o a r d Member C r i d e r , d i s s e n t i n g i n p a r t : 

Dr. Grewe, c l a i m a n t ' s t r e a t i n g p h y s i c / l a n i , who t e s t i f i e d 
p e r s u a s i v e l y , o p i n e d t h a t c l a i m a n t ' s p h y s i c a l c f o n d i i t i o n d i d n o t 
w o r s e n a f t e r A p r i l 1983 b u t t h a t h er i n c r e a s e d s u b j e c t i v e 
c o m p l a i n t s were caused by p s y c h o l o g i c a l p r o b l e m ^ - b r o u g h t on by her 
co m p e n s a b l e i n j u r y . ( T r . 4 0 - 4 1 ) . C l a i m a n t ' s b e h a v i o r a l c hanges 
as a r e s u l t o f t h i s p s y c h o l o g i c a l d e t e r i o r a t i o n were s e v e r e and 
d i s a b l i n g . They s u p p o r t t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t 
had e s t a b l i s h e d an a g g r a v a t i o n . 

The m a j o r i t y has chosen t o d i s r e g a r d t h e o p i n i o n o f t h e 
t r e a t i n g p h y s i c i a n and t o f i n d t h a t c l a i m a n t ' s f u n c t i o n a l d i s o r d e r 
has n o t w o r s e n e d . I , t h e r e f o r e , d i s s e n t f r o m t h a t p o r t i o n o f t h e 
Boa r d ' s o r d e r w h i c h r e i n s t a t e s t h e d e n i - a l o f t h e a g g r a v a t i o n c l a i m 

MICHAEL A. PLUMB, Claimant WCB 88-07803 
Brian R. Whitehead, Claimant's Attorney January 18, 1989 
Burt, Swanson, et a l . , Defense Attorneys Order Denying Motion to Dismiss 
SAIF Corp Legal 
T e r r i Borchers, A s s i s t a n t Attorney General 

C l a i m a n t has moved f o r an o r d e r d i s m i s s i n g t h e a l l e g e d 
n o n c o m p l y i n g e m p l o y e r ' s amended r e q u e s t f o r Boa r d r e v i e w on t h e 
g r o u n d t h a t i t i s u n t i m e l y . A l t h o u g h we a g r e e t h a t t h e amended 
r e q u e s t i s u n t i m e l y , we c o n c l u d e t h a t we r e t a i n j u r i s d i c t i o n 
p u r s u a n t t o t h e e m p l o y e r ' s p r i o r r e q u e s t f o r Board r e v i e w . 

FINDINGS 

The R e f e r e e ' s o r d e r , a f f i r m i n g t h e D i r e c t o r ' s f i n d i n g 
t h a t t h e e m p l o y e r was n o n c o m p l y i n g , i s s u e d September 1 , 1988. 
T h e r e a f t e r , t h e e m p l o y e r , t h r o u g h i t s a t t o r n e y o f r e c o r d , moved 
f o r r e c o n s i d e r a t i o n . On September 30, 1988, t h e R e f e r e e ' s o r d e r 
was a b a t e d . On November 7, 1988, t h e R e f e r e e r e i s s u e d h i s 
September 1 , 1988 o r d e r . 

On November 16, 1988, t h e Board r e c e i v e d a r e q u e s t f o r 
r e v i e w o f t h e R e f e r e e ' s November 7, 1988 o r d e r . The r e q u e s t , 
w h i c h was d a t e d November 15, 1988, s t a t e d t h a t n [ t ] h e c l a i m a n t 
r e s p e c t f u l l y r e q u e s t s " r e v i e w . However, t h e r e q u e s t a l s o 
i d e n t i f i e d t h e a t t o r n e y r e q u e s t i n g r e v i e w as " [ o ] f A t t o r n e y s f o r 
E m p l o y e r . " I n a d d i t i o n , t h e r e q u e s t was s i g n e d by t h e e m p l o y e r ' s 
a t t o r n e y o f r e c o r d . The r e q u e s t a l s o i n c l u d e d a c e r t i f i c a t e o f 
p e r s o n a l s e r v i c e by m a i l upon t h e p a r t i e s t o t h e p r o c e e d i n g b e f o r e 
t h e R e f e r e e . The c e r t i f i c a t e was s i g n e d by t h e e m p l o y e r ' s 
a t t o r n e y o f r e c o r d as one " [ o ] f A t t o r n e y s f o r E m p l o y e r . " 

The Board p r o c e s s e d t h e r e q u e s t f o r r e v i e w . I n so 
d o i n g , t h e e m p l o y e r was d e s i g n a t e d as t h e a p p e l l a n t and c l a i m a n t 
was named as a r e s p o n d e n t . On November 17, 1988, t h e Boar d m a i l e d 
a c o m p u t e r - g e n e r a t e d l e t t e r t o t h e p a r t i e s a c k n o w l e d g i n g t h e 
r e q u e s t . 

On December 22, 1988, t h e e m p l o y e r f i l e d an amended 
r e q u e s t f o r B o a r d r e v i e w . S p e c i f i c a l l y , t h e r e q u e s t s t a t e d t h a t 
t h e e m p l o y e r , r a t h e r t h a n c l a i m a n t , was r e q u e s t i n g r e v i e w o f t h e 
R e f e r e e ' s o r d e r . 
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ULTIMATE FINDINGS 

The e m p l o y e r r e q u e s t e d B o a r d r e v i e w w i t h i n 30 days o f 
t h e R e f e r e e ' s o r d e r . A l l p a r t i e s r e c e i v e d n o t i c e o f t h e r e q u e s t 
w i t h i n 30 days f r o m t h e d a t e o f t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Boar d r e v i e w s h a l l be m a i l e d t o t h e 
Bo a r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . • ORS 6 5 6 . 2 9 5 ( 2 ) . A r e q u e s t f o r 
Bo a r d r e v i e w o f a R e f e r e e ' s o r d e r need o n l y s t a t e t h a t t h e p a r t y 
r e q u e s t s a r e v i e w o f t h e o r d e r . ORS 6 5 6 . 2 9 5 ( 1 ) . " P a r t y " means a 
c l a i m a n t f o r c o m p e n s a t i o n , t h e e m p l o y e r o f t h e i n j u r e d w o r k e r a t 
t h e t i m e o f i n j u r y and t h e i n s u r e r , i f any, o f such e m p l o y e r . ORS 
656.005 ( 19) . 

He r e , t h e e m p l o y e r ' s December 22, 1988 "amended" r e q u e s t 
f o r B o a r d r e v i e w was s u b m i t t e d more t h a n 30 days a f t e r t h e 
R e f e r e e ' s November 7, 1988 o r d e r . Thus, i t i s u n t i m e l y . ORS 
6 5 6 . 2 8 9 ( 3 ) . 

However, we r e t a i n j u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r 
p u r s u a n t t o t h e t i m e l y s u b m i t t e d November 15, 1988 r e q u e s t f o r 
r e v i e w o f t h e R e f e r e e ' s November 7, 1988 o r d e r . A d m i t t e d l y , one 
p o r t i o n o f t h e r e q u e s t does s t a t e t h a t " [ t ] h e c l a i m a n t " i s 
r e q u e s t i n g B o a r d r e v i e w . Y e t , a n o t h e r p o r t i o n o f t h e r e q u e s t , as 
w e l l as t h e c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l a c c o m p a n y i n g 
t h e r e q u e s t , e x p r e s s l y i d e n t i f i e s t h e i n d i v i d u a l r e q u e s t i n g r e v i e w 
as one " [ o ] f A t t o r n e y s f o r E m p l o y e r . " M o r e o v e r , t h e i n d i v i d u a l 
s p e c i f i c a l l y r e q u e s t i n g r e v i e w i s t h e e m p l o y e r ' s a t t o r n e y o f 
r e c o r d . 

Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e 
November 15, 1988 r e q u e s t f r o m t h e e m p l o y e r ' s a t t o r n e y o f r e c o r d 
e s t a b l i s h e s t h a t t h e p a r t y r e q u e s t i n g r e v i e w o f t h e R e f e r e e ' s 
November 7, 1988 o r d e r i s t h e e m p l o y e r . Inasmuch as t h i s r e q u e s t 
was m a i l e d t o t h e Board and c o p i e s were a l s o p r o v i d e d t o t h e 
o p p o s i n g p a r t i e s w i t h i n 30 days o f t h e R e f e r e e ' s o r d e r , we 
c o n c l u d e t h a t we have j u r i s d i c t i o n t o c o n s i d e r t h e i s s u e s r a i s e d 
by t h e r e q u e s t . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 1 ) , ( 2 ) . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Once a 
t r a n s c r i p t i s o b t a i n e d - a n d c o p i e s a r e d i s t r i b u t e d t o t h e p a r t i e s , 
a b r i e f i n g s c h e d u l e w i l l be i m p l e m e n t e d . 

I T I S SO ORDERED. 

TONY R. SEELEY, Claimant WCB 88-15772 
Charles D. Maier, Claimant's Attorney January 18, 1989 
Scheminske & Lyons, Defense Attorneys Order Dismissing Request f o r 

Board Review (Remanding) 
C l a i m a n t has r e q u e s t e d Board r e v i e w o f R e f e r e e I r v i n g ' s 

December 6, 1988 o r d e r t h a t a l l o w e d t h e i n s u r e r ' s m o t i o n t o depose 
c l a i m a n t . We have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e w h e t h e r t h e 
R e f e r e e ' s o r d e r i s a f i n a l o r d e r , w h i c h i s s u b j e c t t o r e v i e w . 
J o s e p h W i l s o n , 40 Van N a t t a 66 ( 1 9 8 8 ) . We c o n c l u d e t h a t we l a c k 
j u r i s d i c t i o n t o c o n s i d e r t h e r e q u e s t . 
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FINDINGS 

On September 12, 1988, c l a i m a n t r e q u e s t e d a h e a r i n g 
c o n c e r n i n g a September 9, 1988 D e t e r m i n a t i o n O r d e r . The h e a r i n g 
r e q u e s t l i s t e d t h e i s s u e s o f p r e m a t u r e c l a i m c l o s u r e and e x t e n t o f 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

S h o r t l y t h e r e a f t e r and p r i o r t o t h e s c h e d u l e d h e a r i n g , 
t h e i n s u r e r moved f o r an o r d e r c o m p e l l i n g c l a i m a n t t o s u b m i t t o a 
d i s c o v e r y d e p o s i t i o n . C l a i m a n t opposed t h e m o t i o n . 

On December 6, 1988, R e f e r e e I r v i n g a l l o w e d t h e m o t i o n . 
The R e f e r e e ' s o r d e r d i d n o t c o n t a i n a s t a t e m e n t e x p l a i n i n g t h e 
p a r t i e s ' r i g h t s o f a p p e a l p u r s u a n t t o ORS 6 5 6 . 2 8 9 ( 3 ) . On 
December 12, 1986, c l a i m a n t r e q u e s t e d Board r e v i e w o f t h e 
R e f e r e e ' s o r d e r . 

ULTIMATE FINDINGS 

The R e f e r e e ' s o r d e r d i d n o t f i n a l l y deny o r a l l o w t h e 
c l a i m , n or d i d i t f i x t h e amount o f c l a i m a n t ' s c o m p e n s a t i o n . 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one w h i c h d i s p o s e s o f a c l a i m so t h a t 
no f u r t h e r a c t i o n i s r e q u i r e d . P r i c e v. SAIF, 296 Or 3 1 1 , 315 
( 1 9 8 4 ) . A d e c i s i o n w h i c h n e i t h e r d e n i e s t h e c l a i m , n or a l l o w s i t 
and f i x e s t h e amount o f c o m p e n s a t i o n , i s n o t an a p p e a l a b l e f i n a l 
o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; M e n d e n h a l l v. 
SAIF, 16 Or App 136, 139, r e v den ( 1 9 7 4 ) . 

H e r e , t h e R e f e r e e ' s o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , 
n o r a l l o w e d , t h e c l a i m . M o r e o v e r , t h e o r d e r d i d n o t f i x t h e 
amount o f c l a i m a n t ' s c o m p e n s a t i o n . R a t h e r , t h e o r d e r r e s o l v e d a 
d i s c o v e r y m a t t e r i n p r e p a r a t i o n f o r a f o r t h c o m i n g h e a r i n g . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e H e a r i n g s D i v i s i o n 
i s r e q u i r e d as a r e s u l t o f t h e R e f e r e e ' s o r d e r , we c o n c l u d e t h a t 
i t i s n o t a f i n a l , a p p e a l a b l e o r d e r . P r i c e v. SAIF, s u p r a ; 
Lindamood v. SAIF, s u p r a . C o n s e q u e n t l y , we l a c k j u r i s d i c t i o n t o 
c o n s i d e r t h e i s s u e s r a i s e d by t h e r e q u e s t f o r r e v i e w . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d 
and t h i s m a t t e r i s remanded t o R e f e r e e I r v i n g f o r f u r t h e r 
p r o c e e d i n g s . 

I T IS SO ORDERED. 

EILLENE J. SMITH, Claimant WCB 86-03224 
Charles Robinowitz, Claimant's Attorney January 18, 1989 
Gretchen Wolfe (SAIF), Defense Attorney Order Denying Reconsideration 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n 
o f t h e Boar d ' s Order on Review d a t e d November 23, 1988 t h a t 
a f f i r m e d a R e f e r e e ' s a t t o r n e y f e e award f o r p r e v a i l i n g a g a i n s t t h e 
SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l . The r e q u e s t i s d e n i e d . 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f such 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
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j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been s t a y e d , w i t h d r a w n , o r 
m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 
( 1 9 8 6 ) ; F i s c h e r v. SAIF, 7 6 Or App 656, 659 ( 1 9 8 5 ) . 

H e r e , t h e B oard's November 23, 1988 o r d e r has n e i t h e r 
been a p p e a l e d , a b a t e d , s t a y e d , w i t h d r a w n , r e p u b l i s h e d , nor 
m o d i f i e d . Thus, i t has become f i n a l by o p e r a t i o n o f l a w . ORS 
6 5 6 . 2 9 5 ( 8 ) . A c c o r d i n g l y , t h e Board l a c k s j u r i s d i c t i o n t o c o n s i d e r 
c l a i m a n t ' s r e q u e s t . 

I T IS SO ORDERED. 

CHERYL A. HANKINS, Claimant WCB 86-15505 
Max Rae, Claimant's Attorney January 19, 1989 
Kevin Mannix, Defense Attorney Order on Reconsideration 

The i n s u r e r has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e B o a r d ' s 
O r d e r on Review d a t e d December 20, 1988. The r e q u e s t i s g r a n t e d , 
and t h e B oard's p r i o r o r d e r i s w i t h d r a w n . 

The i n s u r e r r a i s e d t h e i s s u e o f e x t e n t o f p e r m a n e n t 
p a r t i a l d i s a b i l i t y i n i t s r e s p o n d e n t ' s b r i e f on r e v i e w . I n o u r 
i n i t i a l o r d e r , we d e c i d e d t h e e x t e n t q u e s t i o n i n f a v o r o f c l a i m a n t 
and awarded her a t t o r n e y an a s s e s s e d f e e f o r p r e v a i l i n g on t h i s 
i s s u e . On r e c o n s i d e r a t i o n , t h e i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s 
a t t o r n e y i s n o t e n t i t l e d t o t h i s f e e . 

The d i s p o s i t i v e i n q u i r y i s w h e t h e r t h e e x t e n t i s s u e 
r a i s e d i n t h e i n s u r e r ' s b r i e f was o t h e r w i s e b e f o r e t h e B o a r d . I f 
n o t , t h e n c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a s s e s s e d f e e f o r 
a d d i t i o n a l l e g a l s e r v i c e s r e n d e r e d on t h a t i s s u e . See L i t t l e t o n 
v. Weyerhaeuser Co., 93 Or App 659 (1988 ) ; D e l p h i a D. Shobe, 
40 Or App 1/03 ( O c t o b e r 20, 1 9 8 8 ) . 

The i n s u r e r s e t s f o r t h a number o f a r g u m e n t s i n s u p p o r t 
o f i t s c o n t e n t i o n . F i r s t , i t a r g u e s t h a t c l a i m a n t i s n o t e n t i t l e d 
t o an a s s e s s e d f e e because i t d i d n o t " c r o s s - a p p e a l " on t h e e x t e n t 
i s s u e , b u t i n s t e a d , r a i s e d t h e i s s u e i n i t s r e s p o n d e n t ' s b r i e f . 
We d i s a g r e e . The C o u r t o f A p p e a l s has r e c e n t l y d e c l i n e d t o 
r e c o g n i z e t h i s a l l e g e d d i s t i n c t i o n b etween a " c r o s s - a p p e a l " and an 
i s s u e r a i s e d i n f o r m a l l y i n a r e s p o n d e n t ' s b r i e f . See K o r d o n v. 
M e r c e r I n d u s t r i e s , 94 Or App 582 ( J a n u a r y 1 1 , 1 9 8 9 ) . C l a i m a n t ' s 
a t t o r n e y was r e q u i r e d t o r e n d e r a d d i t i o n a l s e r v i c e s on t h e e x t e n t 
i s s u e r e g a r d l e s s o f t h e method used t o b r i n g t h e i s s u e b e f o r e t h e 
B o a r d . 

The i n s u r e r n e x t a r g u e s t h a t t h e e x t e n t i s s u e was 
o t h e r w i s e b e f o r e t h e B o a r d because c l a i m a n t r a i s e d and a r g u e d t h e 
i s s u e a t h e a r i n g . The i n s u r e r n o t e s t h a t t h e B o a r d c o u l d have 
a d d r e s s e d t h e e x t e n t i s s u e based upon t h e r e c o r d d e v e l o p e d a t 
h e a r i n g even i f t h e i n s u r e r had n o t r a i s e d and a r g u e d t h a t i s s u e 
i n i t s r e s p o n d e n t ' s b r i e f . We a r e n o t p e r s u a d e d by t h i s 
a r g u m e n t . We r e c o g n i z e t h a t t h e Board had d i s c r e t i o n t o r e a c h t h e 
e x t e n t q u e s t i o n even i f t h e i n s u r e r had n o t r a i s e d t h a t i s s u e on 
r e v i e w . However, we c o n c l u d e t h a t we w o u l d n o t have done so i f 
t h e i n s u r e r had n o t r a i s e d t h e i s s u e . 

F i n a l l y , t h e i n s u r e r a r g u e s t h a t t h e e x t e n t i s s u e was 
o t h e r w i s e b e f o r e t h e Board because c l a i m a n t r a i s e d i t i n h e r 
r e q u e s t f o r B o a r d r e v i e w and d i d n o t w i t h d r a w t h a t r e q u e s t . The 
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i n s u r e r r e a s o n s t h a t " [ u j n l i k e cases where t h e i n s u r e r a p p e a l s or 
c r o s s - r e q u e s t s on a new i s s u e and c l a i m a n t r e s p o n d s t o t h o s e 
a d d i t i o n a l i s s u e s , i n t h i s case . . . c l a i m a n t w o u l d have had t o 
r e n d e r l e g a l s e r v i c e s on Board r e v i e w by v i r t u e o f [ h e r ] f i l i n g 
t h e Request f o r Boar d Review." We d i s a g r e e . C l a i m a n t had t h e 
r i g h t t o w i t h d r a w any or a l l i s s u e s r a i s e d i n her r e q u e s t f o r 
r e v i e w . C l a i m a n t ' s b r i e f on r e v i e w s t a t e d t h a t " [ c j l a i m a n t 
r e q u e s t s r e v i e w o f o n l y t h a t p o r t i o n o f [ t h e R e f e r e e ' s o r d e r ] 
w h i c h d e c l i n e d t o s e t a s i d e t h e . . . D e t e r m i n a t i o n O r d e r as 
p r e m a t u r e . " We i n t e r p r e t c l a i m a n t ' s b r i e f as a w i t h d r a w a l o f her 
i n i t i a l r e q u e s t f o r r e v i e w on t h e e x t e n t i s s u e . As a r e s u l t , h er 
a t t o r n e y w o u l d n o t have been r e q u i r e d t o r e n d e r s e r v i c e s on t h e 
e x t e n t q u e s t i o n a b s e n t t h e i n s u r e r ' s c r o s s - r e q u e s t on t h a t i s s u e . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , 
we a d h e r e t o and r e p u b l i s h o ur f o r m e r o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

ELEANOR A. EATON, Claimant Own Motion 87-0728M 
Pozzi, e t a l . , Claimant's Attorneys January 23, 1989 
SAIF Corp, Insurance C a r r i e r Own Motion Order 

SAIF C o r p o r a t i o n i n i t i a l l y s u b m i t t e d t o t h e Board 
c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f her December 27, 1976 
i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d . 
The B o a r d i s s u e d an o r d e r on J a n u a r y 27, 1988 w h e r e i n i t p o s t p o n e d 
a c t i o n on t h e own m o t i o n r e q u e s t u n t i l r e s o l u t i o n o f WCB Case No. 
87-18308. T h a t m a t t e r was r e s o l v e d by s t i p u l a t i o n d a t e d J u l y 18, 
1988. I n t h a t s e t t l e m e n t , t h e p a r t i e s a g r e e d t h a t SAIF w o u l d 
r e s c i n d i t s November 16, 1987 d e n i a l and pay f o r c l a i m a n t ' s 
m e d i c a l t r e a t m e n t . I t was a l s o a g r e e d t h a t SAIF w o u l d no l o n g e r 
o b j e c t t o a Board o r d e r r e o p e n i n g t h e c l a i m under ORS 656.278 and 
t h a t t e m p o r a r y d i s a b i l i t y b e n e f i t s s h o u l d commence June 10, 1987, 
t h e d a t e c l a i m a n t became d i s a b l e d . 

P u r s u a n t t o ORS 656 . 278 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
compens a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n su c h 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . 

Because we a r e e x p r e s s l y l i m i t e d t o commencement o f 
b e n e f i t s f r o m t h e day t h e c l a i m a n t i s h o s p i t a l i z e d o r u n d e r g o e s 
o u t p a t i e n t s u r g e r y , we a r e u n a b l e t o g r a n t c o m p e n s a t i o n i n t h i s 
m a t t e r f r o m June 10, 1987. We c o n c l u d e c l a i m a n t ' s c o m p e n s a b l e 
c o n d i t i o n d i d wo r s e n and she i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f r o m J u l y 1 , 1987, t h e d a t e she was h o s p i t a l i z e d . 

The p a r t i e s have a g r e e d t o c l a i m a n t ' s e n t i t l e m e n t t o 
b e n e f i t s f r o m June 10, 1987. We have p r e v i o u s l y r u l e d i n Je s u s 
R o d r i g u e z , Own M o t i o n O r d e r , September 9, 1988, t h a t ". . .we a r e 
unaware o f any a u t h o r i t y w h i c h w o u l d p r e v e n t SAIF f r o m v o l u n t a r i l y 
p a y i n g a d d i t i o n a l p e r m a n e n t d i s a b i l i t y b e n e f i t s . See ORS 
6 5 6 . 0 1 8 ( 4 ) . Y e t , s i n c e such b e n e f i t s a r e n o t made by t h e Board 
p u r s u a n t t o ORS 656.278, t h e y w o u l d n o t be r e i m b u r s a b l e f r o m t h e 
Reopened C l a i m s R e s e r v e . " A l t h o u g h R o d r i g u e z a d d r e s s e d t h e 
payment o f p e r m a n e n t d i s a b i l i t y b e n e f i t s , we f e e l o u r c o n c l u s i o n s 
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i n t h a t case a r e d i r e c t l y a p p l i c a b l e h e r e . The p a r t i e s may choose 
t o p r o v i d e c l a i m a n t w i t h t h e e x t r a t e m p o r a r y d i s a b i l i t y b e n e f i t s 
i n a c c o r d a n c e w i t h t h e h o l d i n g i n R o d r i g u e z . 

C l a i m a n t ' s c l a i m i s r e o p e n e d w i t h t e m p o r a r y d i s a b i l i t y 
b e n e f i t s t o commence J u l y 1 , 1987 and t o c o n t i n u e u n t i l c l a i m a n t 
r e t u r n s t o her r e g u l a r work a t her r e g u l a r wage or i s m e d i c a l l y 
s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . Reimbursement f r o m t h e Reopened 
C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d u n d e r ORS 
656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m 
s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T I S SO ORDERED. 

JERRY HANSEN, Claimant WCB 86-18118 
WiUner & K e l l y , Claimant's Attorneys January 23, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e M c C u l l o u g h ' s o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s l ow back i n j u r y c l a i m . On r e v i e w , c l a i m a n t a s s e r t s t h a t 
h i s c l a i m i s c o m p e n s a b l e . I n t h e a l t e r n a t i v e , he r e q u e s t s t h a t t h i s 
case be remanded t o t h e R e f e r e e f o r t h e t a k i n g o f a d d i t i o n a l 
e v i d e n c e . We r e v e r s e on t h e m e r i t s . 

ISSUES 

1. Whether t h e R e f e r e e e r r e d i n n o t a d m i t t i n g E x h i b i t 20. 

2. Whether c l a i m a n t ' s c l a i m i s c o m p e n s a b l e . 

3. I n t h e a l t e r n a t i v e , w h e t h e r t h i s case s h o u l d be 
remanded t o t h e R e f e r e e f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . 

FINDINGS OF FACT 

At t h e t i m e o f t h e h e a r i n g , c l a i m a n t had w o r k e d f o r t h e 
e m p l o y e r f o r a p p r o x i m a t e l y e i g h t y e a r s . H i s j o b a t t h e t i m e o f h i s 
a l l e g e d i n j u r y i n v o l v e d a s s e m b l i n g a l u m i n u m f r a m e w i n d o w s . 
S p e c i f i c a l l y , c l a i m a n t w o u l d t a k e a l u m i n u m f r a m e s and s i n g l e o r 
d o u b l e - p a n e g l a s s panes f r o m a s t a n d , p l a c e them on a t a b l e , a s s e m b l e 
one s i d e and t h e n f l i p them o v e r i n o r d e r t o c o m p l e t e c o n s t r u c t i o n . 
C l a i m a n t w o r k e d i n a s m a l l work a r e a , r e q u i r i n g him t o l i f t window 
c a s i n g s o f f o f h i s work t a b l e i n o r d e r t o t u r n them o v e r . The 
a s s e m b l e d windows w e i g h e d between 20 and 40 pounds f o r t h e l i g h t e r 
m o d e l s , and up t o 60 t o 100 pounds f o r t h e h e a v i e r ones. 

C l a i m a n t r e g u l a r l y p e r f o r m e d h i s work a t a g r e a t e r t h a n 
e x p e c t e d c a p a c i t y . Whereas 2.5 windows p e r hour was c o n s i d e r e d 100 
p e r c e n t c a p a c i t y , c l a i m a n t r e g u l a r l y c o m p l e t e d b e t w e e n f o u r and s i x 
p e r h o u r . He d i d so b o t h b e f o r e and a f t e r h i s a l l e g e d i n j u r y . 

September 19, 1987 was a F r i d a y . A t a p p r o x i m a t e l y 1:30 
p.m. on t h a t d a t e , c l a i m a n t l i f t e d a window a t o r o v e r head l e v e l i n 
o r d e r t o f l i p i t o v e r . He f e l t a p u l l i n g s e n s a t i o n i n h i s b a c k , 
a l t h o u g h he d i d n o t b e l i e v e he had s e r i o u s l y i n j u r e d h i m s e l f . He 
wor k e d t h e r e m a i n d e r o f h i s s h i f t ( a p p r o x i m a t e l y two h o u r s ) , and went 
home. B e f o r e d o i n g s o , he asked B i l l G eorge, a f o r e m a n , f o r o v e r t i m e 
work d u r i n g t h e coming weekend. He d i d n o t c o m p l a i n t o t h e f o r e m a n 
o r t o C a r o l Oeder, a f e l l o w e m p l o y e e , a b o u t a back i n j u r y on t h e d a t e 
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i n q u e s t i o n . He d i d c o m p l a i n t o h i s w i f e , however, upon s p e a k i n g t o 
h e r a p p r o x i m a t e l y an hour a f t e r l e a v i n g w ork. 

A f t e r g o i n g home, c l a i m a n t had d i n n e r w i t h h i s c h i l d r e n and 
went t o bed. H i s w i f e came home f r o m work a f t e r c l a i m a n t had 
r e t i r e d . The n e x t m o r n i n g , c l a i m a n t had t o be h e l p e d f r o m bed by h i s 
w i f e because o f p a i n and s t i f f n e s s i n h i s low back. C l a i m a n t ' s w i f e 
h e l p e d him a r o u n d t h e house and gave him a back r u b . He r e s t e d t h e 
r e m a i n d e r o f t h e weekend. He d i d n o t seek m e d i c a l a t t e n t i o n d u r i n g 
t h e weekend because o f h i s b e l i e f t h a t h i s e m p l o y e r ' s m e d i c a l 
i n s u r a n c e p o l i c y p r e c l u d e d weekend m e d i c a l c a r e . When c l a i m a n t d i d 
n o t i m p r o v e by t h e f o l l o w i n g Monday m o r n i n g , h i s w i f e c o n t a c t e d t h e 
e m p l o y e r and r e p o r t e d h i s i n j u r y . She a l s o c o n t a c t e d Dr. M c l n t y r e , 
t h e f a m i l y ' s g e n e r a l p h y s i c i a n . M c l n t y r e d i a g n o s e d a l o w back s p r a i n 
and t o o k c l a i m a n t o f f w o r k . C l a i m a n t ' s w i f e t o o k t h e o f f - w o r k s l i p 
t o t h e e m p l o y e r t h e same day. C l a i m a n t u l t i m a t e l y f i l e d a c l a i m f o r 
c o m p e n s a t i o n on September 30, 1987, or a p p r o x i m a t e l y two weeks a f t e r 
h i s a l l e g e d i n j u r y . 

C l a i m a n t v i s i t e d h i s f a m i l y p h y s i c i a n i n 1984, c o m p l a i n i n g 
o f l o w back p a i n . 

A t h e a r i n g , t h e R e f e r e e r e f u s e d t o a d m i t a l e n g t h y d e c i s i o n 
o f t h e N a t i o n a l Labor R e l a t i o n s B o a r d , f i n d i n g t h a t i t l a c k e d 
r e l e v a n c e . 

A f t e r t h e h e a r i n g , c l a i m a n t s u b m i t t e d t h r e e a d d i t i o n a l 
e x h i b i t s and r e q u e s t e d t h a t t h i s case be remanded t o t h e R e f e r e e f o r 
t h e t a k i n g o f t h a t e v i d e n c e . The e v i d e n c e , s o u g h t t o be a d m i t t e d was 
o b t a i n a b l e p r i o r t o o r a t t h e t i m e o f t h e h e a r i n g . 

C l a i m a n t s u f f e r e d a l o w back s p r a i n on t h e j o b on 
September 19, 1987. H i s work was a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s s p r a i n . 

CONCLUSIONS OF LAW 

1 . Whether t h e R e f e r e e e r r e d i n n o t a d m i t t i n g E x h i b i t 20 

The R e f e r e e r e f u s e d t o a d m i t E x h i b i t 20, f i n d i n g i t o f 
l i m i t e d r e l e v a n c e . R e f e r e e s have a measure o f d i s c r e t i o n w i t h r e g a r d 
t o t h e a d m i s s i o n o r e x c l u s i o n o f e v i d e n c e . Rodney R. Rouse, 38 Van 
N a t t a 448 ( 1 9 8 6 ) . I n t h i s c a s e , a l t h o u g h t h e R e f e r e e r e f u s e d t o 
a d m i t E x h i b i t 20 as s u b s t a n t i v e e v i d e n c e , he a f f o r d e d c l a i m a n t ' s 
a t t o r n e y t h e o p p o r t u n i t y t o r e i n t r o d u c e i t f o r p u r p o s e s o f 
impeachment. C l a i m a n t ' s a t t o r n e y d e c l i n e d . We f i n d t h a t under t h e s e 
c i r c u m s t a n c e s , t h e R e f e r e e d i d n o t e r r . 

2. Whether c l a i m a n t ' s c l a i m i s c o m p e n s a b l e 

The R e f e r e e f o u n d c l a i m a n t ' s c l a i m n o t c o m p e n s a b l e because 
o f c e r t a i n i n c o n s i s t e n c i e s i n t h e r e c o r d . However, t h e R e f e r e e f o u n d 
n o t h i n g i n c l a i m a n t ' s demeanor t h a t made him q u e s t i o n c l a i m a n t ' s 
c r e d i b i l i t y . He made t h e same f i n d i n g w i t h r e g a r d t o c l a i m a n t ' s 
w i f e . The R e f e r e e f o u n d t h e r e m a i n i n g w i t n e s s e s c r e d i b l e . 

We g e n e r a l l y d e f e r t o a R e f e r e e ' s a ssessment o f c r e d i b i l i t y 
when h i s o r her f i n d i n g i s based on demeanor. Humphrey v. SAIF, 58 
Or App 360 ( 1 9 8 2 ) ; R o b e r t W. Cooper, 40 Van N a t t a 486 ( 1 9 8 8 ) . On t h e 
o t h e r hand, when t h e R e f e r e e ' s c r e d i b i l i t y f i n d i n g i s based on t h e 
s u b s t a n c e o f t h e w i t n e s s e s ' t e s t i m o n y , r a t h e r t h a n demeanor, we a r e 
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i n as good a p o s i t i o n t o a s s e s s c r e d i b i l i t y as t h e R e f e r e e . C o a s t a l 
Farm S u p p l y v. H u l t b e r g , 84 Or App 282 ( 1 9 8 7 ) . 

I n t h e p r e s e n t c a s e , a f t e r r e v i e w i n g t h e s u b s t a n c e o f t h e 
v a r i o u s w i t n e s s e s ' t e s t i m o n y , we d i s a g r e e w i t h t h e R e f e r e e ' s 
c o n c l u s i o n s . The R e f e r e e was concerned, a b o u t t h e f o l l o w i n g p o r t i o n s 
o f t h e r e c o r d : ( 1 ) c l a i m a n t d i d n o t i m m e d i a t e l y r e p o r t h i s i n j u r y t o 
h i s e m p l o y e r ; ( 2 ) c l a i m a n t d i d n o t seek m e d i c a l a t t e n t i o n 
i m m e d i a t e l y ; ( 3 ) c l a i m a n t ' s t e s t i m o n y w i t h r e g a r d t o t h e methods used 
i n b u i l d i n g windows was i n c o n s i s t e n t w i t h t h a t o f C a r o l Oeder, a 
f e l l o w e m p l o y e e ; ( 4 ) c l a i m a n t ' s t e s t i m o n y w i t h r e g a r d t o t h e w e i g h t 
o f t h e windows he b u i l t was i n c o n s i s t e n t w i t h t h a t o f Ms. Oeder; ( 5 ) 
c l a i m a n t ' s t e s t i m o n y t h a t he p r o d u c e d a t a 150 p e r c e n t l e v e l a f t e r 
h i s i n j u r y was i n c o n s i s t e n t w i t h t h a t o f h i s e m p l o y e r , whose r e c o r d s 
r e v e a l t h a t c l a i m a n t p r o d u c e d a t a l e v e l o f 202 p e r c e n t on t h e d a t e 
o f t h e a l l e g e d i n j u r y ; ( 6 ) c l a i m a n t t e s t i f i e d t h a t he had no p r i o r 
back p r o b l e m s , whereas t h e m e d i c a l r e c o r d r e v e a l s t h a t he v i s i t e d a 
p h y s i c i a n w i t h l o w back p a i n i n 1984; and ( 7 ) c l a i m a n t t e s t i f i e d t h a t 
he t o l d Randy W o l f o f h i s back i n j u r y , b u t he d i d n o t p r o d u c e W o l f ' s 
t e s t i m o n y a t h e a r i n g . 

We a d d r e s s t h e R e f e r e e ' s c o n c e r n s i n o r d e r . 

( 1 ) C l a i m a n t r e p o r t e d h i s i n j u r y t o h i s e m p l o y e r t h r e e 
d a y s a f t e r i t o c c u r r e d . We do n o t f i n d t h i s u n u s u a l , f o r t h e i n j u r y 
o c c u r r e d on a F r i d a y and c l a i m a n t r e s t e d o v e r t h e weekend b e f o r e 
r e p o r t i n g h i s i n j u r y . We a c c e p t c l a i m a n t ' s t e s t i m o n y t h a t he 
i n i t i a l l y d i d n o t t h i n k h i s i n j u r y i n v o l v e d more t h a n a r o u t i n e 
m u s c l e p u l l . G i v e n t h a t f a c t , we f i n d i t r e a s o n a b l e t h a t he d i d n o t 
i m m e d i a t e l y r e p o r t h i s i n j u r y . 

( 2 ) For t h e same r e a s o n s s t a t e d a b ove, we do n o t f i n d i t 
u n u s u a l t h a t c l a i m a n t w a i t e d u n t i l t h e Monday a f t e r h i s F r i d a y 
a c c i d e n t t o seek m e d i c a l a t t e n t i o n , p a r t i c u l a r l y when he was under 
t h e i m p r e s s i o n t h a t h i s t r e a t m e n t w o u l d n o t be c o v e r e d by h i s m e d i c a l 
i n s u r a n c e p o l i c y . 

( 3 ) C l a i m a n t ' s t e s t i m o n y d i d c o n f l i c t w i t h t h a t o f C a r o l 
Oeder w i t h r e g a r d t o t h e methods f o r b u i l d i n g w i ndows. C l a i m a n t 
t e s t i f i e d t h a t he had t o l i f t windows o v e r h i s head i n o r d e r t o 
maneuver them i n t o p o s i t i o n . Oeder t e s t i f i e d t h a t " t o h e r 
k n o w l e d g e , " o v e r h e a d l i f t i n g was n o t n e c e s s a r y . Oeder f u r t h e r 
a d m i t t e d , h o w e v e r , t h a t she d i d n o t have c o n s t a n t v i e w o f c l a i m a n t ' s 
w o r k p l a c e . I n f a c t , on F r i d a y s , Oeder's j o b d u t i e s r o u t i n e l y p l a c e d 
her i n a p o s i t i o n i n w h i c h she c o u l d n o t see c l a i m a n t w o r k i n g . She 
d i d n o t d i s p u t e t h e f a c t t h a t c l a i m a n t ' s w o r k p l a c e was s m a l l . 
N e i t h e r d i d she d i s p u t e c l a i m a n t ' s t e s t i m o n y t h a t t h e m a t e r i a l s w i t h 
w h i c h windows were made a f t e r Oeder s t o p p e d b u i l d i n g them had 
ch a n g e d , t h e r e b y r e q u i r i n g d i f f e r e n t methods o f c o n s t r u c t i o n . On t h e 
w h o l e , we f i n d t h a t Oeder's t e s t i m o n y , w h i l e i n c o n f l i c t w i t h t h a t o f 
c l a i m a n t , does n o t d i s c r e d i t c l a i m a n t ' s v e r s i o n o f t h e f a c t s . 

( 4 ) C l a i m a n t t e s t i f i e d t h a t t h e windows he was b u i l d i n g on 
t h e d a t e o f i n j u r y w e i g h e d between 60 and 100 pounds. C a r o l Oeder 
t e s t i f i e d t h a t t h e y w e i g h e d between 20 and 40 pounds. We do n o t f i n d 
t h e d i s c r e p a n c y c r i t i c a l , h owever, f o r c l a i m a n t f u r t h e r t e s t i f i e d 
t h a t he was m e r e l y e s t i m a t i n g t h e s i z e and w e i g h t o f t h e w i n d o w s . We 
do n o t f i n d h i s e s t i m a t e so g r o s s l y d i s p r o p o r t i o n a t e t o t h a t o f Oeder 
t o be f a t a l t o c l a i m a n t ' s c l a i m . 

5) C l a i m a n t t e s t i f i e d t h a t he p r o d u c e d a t a p p r o x i m a t e l y 150 
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p e r c e n t o f t h e e x p e c t e d o u t p u t a f t e r he was i n j u r e d . The e m p l o y e r ' s 
r e c o r d s show t h a t he p r o d u c e d a t 202 p e r c e n t . We do n o t f i n d 
c l a i m a n t ' s e s t i m a t e o f h i s p r o d u c t i v i t y t o be so d i f f e r e n t f r o m t h e 
e m p l o y e r ' s r e c o r d s t h a t h i s t e s t i m o n y must be d i s r e g a r d e d . 

( 6 ) C l a i m a n t t e s t i f i e d t h a t he had no p r i o r back p r o b l e m s . 
The m e d i c a l r e c o r d shows t h a t he was t r e a t e d f o r a b r i e f p e r i o d f o r a 
low back s t r a i n t h r e e y e a r s p r i o r t o t h e p r e s e n t i n j u r y . C l a i m a n t 
f u r t h e r t e s t i f i e d , h o w ever, t h a t he had e x p e r i e n c e d "muscle p u l l s " 
and o t h e r m i n o r i n j u r i e s i n t h e p a s t . We a r e n o t s u r p r i s e d t h a t 
c l a i m a n t d i d n o t r e c a l l a o n e - t i m e back s t r a i n t h a t o c c u r r e d t h r e e 
y e a r s p r i o r t o t h e h e a r i n g . C l a i m a n t d i d n o t r e c e i v e e x t e n s i v e 
t r e a t m e n t f o r t h a t s t r a i n , and i t i s n o t u n r e a s o n a b l e t h a t he s i m p l y 
d i d n o t r e c a l l i t s o c c u r r e n c e . 

( 7 ) C l a i m a n t t e s t i f i e d t h a t he t o l d Randy W o l f o f h i s 
i n j u r y . W o l f d i d n o t appear a t h e a r i n g t o c o r r o b o r a t e c l a i m a n t ' s 
v e r s i o n o f t h e f a c t s . W h i l e W o l f ' s a p p e a r a n c e may have been h e l p f u l 
t o c l a i m a n t ' s c a s e , we w i l l n o t assume f r o m h i s f a i l u r e t o appear 
t h a t c l a i m a n t has m i s r e p r e s e n t e d t h e f a c t s . 

The f a c t s f a v o r a b l e t o c l a i m a n t ' s case a r e t h e s e : ( 1 ) he 
r e p o r t e d h i s i n j u r y t o h i s e m p l o y e r w i t h i n t h r e e d a y s ; ( 2 ) he s o u g h t 
m e d i c a l a t t e n t i o n w i t h i n t h r e e d a y s ; ( 3 ) h i s t e s t i m o n y a t h e a r i n g was 
e n t i r e l y c o n s i s t e n t w i t h t h e h i s t o r y he gave t h e p h y s i c i a n s who have 
examined hi m ; ( 4 ) c l a i m a n t ' s w i f e ' s t e s t i m o n y was e n t i r e l y c o n s i s t e n t 
w i t h t h a t o f c l a i m a n t r e g a r d i n g t i m e s , p l a c e s and e v e n t s ; ( 5 ) each 
p h y s i c i a n c o r r o b o r a t e d c l a i m a n t ' s r e p r e s e n t a t i o n t h a t he i n c u r r e d 
p h y s i c a l i n j u r y ; t h e r e i s o b j e c t i v e e v i d e n c e o f t r a u m a ; ( 6 ) each 
p h y s i c i a n s t a t e d t h a t c l a i m a n t ' s i n j u r y was m a t e r i a l l y c a u s e d by h i s 
e m p l o y m e n t ; and ( 7 ) t h e r e has been no a l t e r n a t i v e e x p l a n a t i o n f o r 
c l a i m a n t ' s i n j u r y . 

The a f o r e m e n t i o n e d f a c t s s t r o n g l y s u p p o r t c l a i m a n t ' s c l a i m 
f o r a c c i d e n t a l i n j u r y . T h i s s u p p o r t , c o u p l e d w i t h t h e R e f e r e e ' s 
n e u t r a l c r e d i b i l i t y f i n d i n g on demeanor and t h e e x p l a n a t i o n s f o r t h e 
few i n c o n s i s t e n c i e s i n t h e r e c o r d , l e a d s us t o c o n c l u d e t h a t 
c l a i m a n t ' s c l a i m i s c o m p e n s a b l e . 

3. Whether t h i s case s h o u l d be remanded f o r t h e t a k i n g o f 
a d d i t i o n a l e v i d e n c e . 

A l t h o u g h our c o n c l u s i o n w i t h r e g a r d t o t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c l a i m e f f e c t i v e l y moots t h e remand i s s u e , we make t h e 
f o l l o w i n g c o n c l u s i o n o f law on t h a t i s s u e f o r p u r p o s e s o f a p p e a l . 

We may remand a case t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e 
t a k i n g i f we d e t e r m i n e t h a t t h e case has been i m p r o p e r l y , 
i n c o m p l e t e l y or i n s u f f i c i e n t l y d e v e l o p e d . ORS 6 5 6 . 2 9 5 ( 5 ) . Remand, 
ho w e v e r , i s g e n e r a l l y a p p r o p r i a t e o n l y upon a s h o w i n g o f good cause 
o r o t h e r c o m p e l l i n g b a s i s . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 
416 ( 1 9 8 6 ) . I f e v i d e n c e was o b t a i n a b l e p r i o r t o t h e h e a r i n g , remand 
i s g e n e r a l l y n o t a p p r o p r i a t e . See Compton v. Weyerhaeuser Co., 301 
Or 641 ( 1 9 8 6 ) . 

I n t h e p r e s e n t c a s e , c l a i m a n t has o f f e r e d two a f f i d a v i t s 
and a b o o k l e t o u t l i n i n g t h e e m p l o y e r ' s m e d i c a l i n s u r a n c e p o l i c y . 
T h e r e has been no s h o w i n g by c l a i m a n t t h a t t h i s e v i d e n c e was n o t 
o b t a i n a b l e p r i o r t o or a t t h e t i m e o f t h e h e a r i n g . We, t h e r e f o r e , 
f i n d remand i n a p p r o p r i a t e under t h e p r e s e n t c i r c u m s t a n c e s . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
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c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on B o a r d r e v i e w . See 
ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an " a s s e s s e d f e e . " OAR 
4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o 
d a t e , an a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 13, 1987 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a c c i d e n t a l i n j u r y i s 
r e v e r s e d . C l a i m a n t ' s c l a i m i s remanded t o t h e i n s u r e r f o r a c c e p t a n c e 
and p r o c e s s i n g a c c o r d i n g t o l a w . The r e m a i n d e r o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e n o t t o exceed $1,183.50 i s 
a p p r o v e d . 

E. S c o t t F e r r i s , d i s s e n t i n g : 

I d i s s e n t . The m a j o r i t y ' s a t t e m p t t o e x p l a i n away t h e many 
d i s c r e p a n c i e s c i t e d by t h e R e f e r e e i s u n c o n v i n c i n g . When t a k e n 
t o g e t h e r , t h e d i s c r e p a n c i e s s t r o n g l y s u p p o r t h i s c o n c l u s i o n t h a t 
c l a i m a n t was n o t i n j u r e d as he t e s t i f i e d . I w o u l d a f f i r m t h e o r d e r 
o f t h e R e f e r e e . 

FRANK C. JONES, Claimant WCB 87-07847 
Pozzi, e t a l . , Claimant's Attorneys January 23, 1989 
T e r r a l l & M i l l e r , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and J o h n s o n . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e P o d n a r ' s o r d e r w h i c h f o u n d t h a t c l a i m a n t ' s n e c k . a n d l ow back 
c l a i m had been p r e m a t u r e l y . c l o s e d . On r e v i e w , t h e i n s u r e r c h a l l e n g e s 
t h e R e f e r e e ' s r e f u s a l t o a d m i t i n t o e v i d e n c e a s u r v e i l l a n c e f i l m . I n 
a d d i t i o n , t h e i n s u r e r r e q u e s t s a u t h o r i t y t o o f f s e t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s p a i d a f t e r March 3 1 , 1987. We c o n c l u d e t h a t t h e 
R e f e r e e s h o u l d have a d m i t t e d t h e f i l m . On t h e m e r i t s , we a f f i r m . 

ISSUES 

1 . E v i d e n c e . Whether t h e s u r v e i l l a n c e f i l m was a d m i s s i b l e 
f o r p u r p o s e s o f impeachment? 

2. M e d i c a l l y S t a t i o n a r y D a t e . Whether c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as o f March 3 1 , 1987, A p r i l 2 1 , 1987, o r some 
d a t e t h e r e a f t e r ? 

• FINDINGS OF FACT 

C l a i m a n t , a 3 4 - y e a r - o l d s a l e s r e p r e s e n t a t i v e , s u f f e r e d a 
compen s a b l e c a r a c c i d e n t i n December 1986. H i s p r i m a r y t r e a t i n g 
p h y s i c i a n was Dr. M i l l e r , g e n e r a l p r a c t i t i o n e r , who d i a g n o s e d a 
c e r v i c a l and l u m b a r s t r a i n . He t r e a t e d c l a i m a n t c o n s e r v a t i v e l y , 
p r e s c r i b i n g p h y s i c a l t h e r a p y , a n t i - i n f l a m m a t o r y m e d i c a t i o n and m u s c l e 
r e l a x a n t s . 

C l a i m a n t was f i r e d s h o r t l y a f t e r h i s i n j u r y f o r r e a s o n s 
u n r e l a t e d t o h i s i n j u r y . 

When c l a i m a n t ' s c o n d i t i o n f a i l e d t o i m p r o v e , Dr. M i l l e r 
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a d m i t t e d him t o t h e h o s p i t a l . H o s p i t a l x - r a y s t a k e n on J a n u a r y 8, 
1987 d i s c l o s e d s e v e r e d e g e n e r a t i v e changes o f t h e l o w e r s p i n e . 
C l a i m a n t was d i s c h a r g e d f r o m t h e h o s p i t a l t h r e e days l a t e r a f t e r 
e x h i b i t i n g some i m p r o v e m e n t . 

Dr. M i l l e r c o n t i n u e d t o t r e a t c l a i m a n t c o n s e r v a t i v e l y . On 
F e b r u a r y 20, 1987, Dr. M i l l e r n o t e d c o n t i n u e d c o m p l a i n t s o f 
s t i f f n e s s , p a i n and t e n d e r n e s s i n v o l v i n g c l a i m a n t ' s n e c k , mid and 
l o w e r b a c k . I n a d d i t i o n t o c o n t i n u e d p h y s i c a l t h e r a p y , Dr. M i l l e r 
s u g g e s t e d r e g u l a r w o r k o u t s i n a t h e r a p y p o o l . 

On March 6, 1987, Dr. M i l l e r r e p o r t e d g r a d u a l i m p r o v e m e n t 
i n c l a i m a n t ' s c o n d i t i o n . 

On March 29, 1987, Dr. M i l l e r r e p o r t e d t h a t i t w o u l d be 4 
t o 6 weeks b e f o r e c l a i m a n t c o u l d r e t u r n t o any t y p e o f employment. 
He a l s o r e p o r t e d a number o f t e m p o r a r y r e s t r i c t i o n s w i t h r e g a r d t o 
c l a i m a n t ' s p h y s i c a l c a p a c i t i e s . On t h a t same d a t e , Dr. M i l l e r s i g n e d 
a j o b a n a l y s i s f o r m i n d i c a t i n g t h a t t h e j o b demands o f c l a i m a n t ' s 
a t - i n j u r y employment were w i t h i n c l a i m a n t ' s p h y s i c a l a b i l i t i e s . 

Dr. L a n g s t o n , o r t h o p e d i c s u r g e o n , p e r f o r m e d an i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n o f c l a i m a n t on March 3 1 , 1987. He r e p o r t e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 

A copy o f t h i s r e p o r t was s e n t t o Dr. M i l l e r and he was 
a s k e d w h e t h e r he c o n c u r r e d w i t h t h e r e p o r t . I n r e s p o n s e , Dr. M i l l e r 
r e f e r r e d c l a i m a n t t o Dr. Cohen, o r t h o p e d i c s u r g e o n , f o r f u r t h e r 
e v a l u a t i o n . Based upon h i s e x a m i n a t i o n , Dr. Cohen r e p o r t e d on A p r i l 
22, 1987 t h a t c l a i m a n t c o u l d be h e l p e d w i t h h y d r o t h e r a p y t h r e e t i m e s 
p e r week. 

A May 1 1 , 1987 D e t e r m i n a t i o n Order e s t a b l i s h e d a m e d i c a l l y 
s t a t i o n a r y d a t e o f A p r i l 2 1 , 1987. The D e t e r m i n a t i o n Order d i d n o t 
award any p e r m a n e n t d i s a b i l i t y . 

Dr. M i l l e r r e p o r t e d by c h a r t n o t e d a t e d May 2 1 , 1987 t h a t 
c l a i m a n t ' s neck and low back were g r a d u a l l y i m p r o v i n g . 

C l a i m a n t was i n v o l v e d i n an o f f - t h e - j o b a u t o m o b i l e a c c i d e n t 
on May 26, 1987. T h i s a c c i d e n t r e s u l t e d i n an e x a c e r b a t i o n o f h i s 
symptoms. 

On June 23, 1987, Dr. M i l l e r s u g g e s t e d t h a t c l a i m a n t be 
e v a l u a t e d by Dr. Lee, p s y c h i a t r i s t . Dr. M i l l e r a l s o p r e s c r i b e d a 
r e d u c t i o n i n p h y s i c a l t h e r a p y t o t w i c e p e r week. 

Dr. Cohen r e p o r t e d on J u l y 27, 1987 t h a t he had no 
s u g g e s t i o n s f o r t r e a t m e n t , b u t t h a t he f e l t c l a i m a n t ' s s t i f f n e s s 
w o u l d s u b s i d e w i t h t i m e . He r e p o r t e d by addendum d a t e d J u l y 30, 
1987, t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y . 

Dr. Lee r e p o r t e d on J u l y 22, 1987 t h a t c l a i m a n t ' s o f f - w o r k 
c a r a c c i d e n t had " c o m p l i c a t e d " h i s c o n d i t i o n . He recommended 
a c u p u n c t u r e t o r e d u c e c l a i m a n t ' s p a i n . 

A t h e a r i n g , t h e i n s u r e r o f f e r e d a f i l m s h o w i n g c l a i m a n t 
t a l k i n g w i t h h i s e x - w i f e i n t h e p a r k i n g l o t o f a s h o p p i n g c e n t e r . 
The f i l m was t a k e n t h e day b e f o r e t h e h e a r i n g . A f t e r r e v i e w i n g t h e 
f i l m , t h e R e f e r e e t o o k i t s a d m i s s i b i l i t y u nder a d v i s e m e n t . He 
s u b s e q u e n t l y d e t e r m i n e d n o t t o a d m i t t h e f i l m . 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e o f 

c l o s u r e . 

CONCLUSIONS OF LAW AND OPINION 

A d m i s s i b i l i t y o f t h e S u r v e i l l a n c e F i l m 
The R e f e r e e d e c l i n e d t o a d m i t t h e f i l m on t h e g r o u n d s t h a t 

i t had no p r o b a t i v e v a l u e o r r e l e v a n c e c o n c e r n i n g t h e i s s u e o f 
p r e m a t u r e c l o s u r e . The R e f e r e e i m p l i e d l y a c c e p t e d c l a i m a n t ' s 
c o n t e n t i o n t h a t t h e r e l e v a n t i n q u i r y i n v o l v e d c l a i m a n t ' s c o n d i t i o n on 
A p r i l 2 1 , 1987, t h e d a t e o f c l o s u r e , r a t h e r t h a n h i s c o n d i t i o n on t h e 
day p r i o r t o h e a r i n g . We a g r e e t h a t t h i s i s t h e r e l e v a n t i s s u e . 

However, t h e f i l m was o f f e r e d by t h e i n s u r e r f o r p u r p o s e s 
o f i m p e a c h i n g c l a i m a n t ' s c r e d i b i l i t y . S p e c i f i c a l l y , t h e i n s u r e r 
a r g u e s t h a t c l a i m a n t ' s t e s t i m o n y a t h e a r i n g r e g a r d i n g c o n t i n u i n g 
p h y s i c a l l i m i t a t i o n s c o n f l i c t s w i t h h i s a l l e g e d l y u n r e s t r i c t e d 
movements as e x h i b i t e d on t h e s u r v e i l l a n c e f i l m . C o n s e q u e n t l y , 
a r g u e s t h e i n s u r e r , c l a i m a n t ' s c r e d i b i l i t y i s impeached t h e r e b y 
r a i s i n g d o u b t s as t o t h e p e r s u a s i v e n e s s o f any m e d i c a l o p i n i o n s 
d e p e n d e n t upon an a c c u r a t e h i s t o r y . 

We a g r e e t h a t t h e f i l m . i s r e l e v a n t and a d m i s s i b l e f o r 
p u r p o s e s o f impeachment. See OAR 438-07-017. However, w h i l e we f i n d 
t h a t t h e f i l m i s r e l e v a n t w i t h r e g a r d t o t h e i s s u e o f c l a i m a n t ' s 
c r e d i b i l i t y , we a l s o f i n d t h a t i t has l i t t l e p r o b a t i v e v a l u e on t h i s 
q u e s t i o n . We n o t e i n t h i s r e g a r d t h a t c l a i m a n t ' s t e s t i m o n y a t 
h e a r i n g was n o t such as t o l e a d us t o e x p e c t t o o b s e r v e any marked 
l i m i t a t i o n s o f movement. 

P r e m a t u r e C l o s u r e 

I n o r d e r t o p r o v e t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d , 
c l a i m a n t must d e m o n s t r a t e t h a t he was n o t m e d i c a l l y s t a t i o n a r y on t h e 
d a t e o f c l o s u r e . S c h e u n i n g v. J . R. S i m p l o t & Company, 84 Or App 
622, 625 ( 1 9 8 7 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r t h e r 
m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l 
t r e a t m e n t , o r t h e passage o f t i m e . " ORS 6 5 6 . 0 0 5 ( 1 7 ) . 

The i n s u r e r c o n t e n d s t h a t we s h o u l d d i s r e g a r d any m e d i c a l 
r e p o r t s g e n e r a t e d s u b s e q u e n t t o May 26, 1987 because c l a i m a n t ' s c a r 
a c c i d e n t on t h a t d a t e "changed, i f n o t w o r s e n e d , " h i s c o n d i t i o n . I n 
t h i s r e g a r d , e v i d e n c e n o t a v a i l a b l e a t t h e t i m e o f c l o s u r e may be 
c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r a c l a i m was p r e m a t u r e l y c l o s e d t o 
t h e e x t e n t t h a t t h e e v i d e n c e a d d r e s s e s t h e c o n d i t i o n a t t h e t i m e o f 
c l a i m c l o s u r e . S c h e u n i n g , s u p r a . We a r e i n c l i n e d t o f i n d t h a t t h e 
m e d i c a l r e p o r t s g e n e r a t e d s u b s e q u e n t t o c l a i m c l o s u r e do n o t 
s u f f i c i e n t l y d i s t i n g u i s h between c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f 
c l o s u r e and h i s c o n d i t i o n r e s u l t i n g f r o m t h e May 26, 1987 a c c i d e n t . 
However, even i f we do n o t c o n s i d e r t h i s e v i d e n c e , we a r e 
n e v e r t h e l e s s p e r s u a d e d t h a t c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y 
s t a t i o n a r y as o f t h e d a t e o f c l o s u r e . 

On March 6, 1987, Dr. M i l l e r n o t e d g r a d u a l i m p r o v e m e n t i n 
c l a i m a n t ' s c o n d i t i o n . He r e p o r t e d on March 29, 1987 t h a t i t w o u l d be 
a month or more b e f o r e c l a i m a n t c o u l d r e t u r n t o any t y p e o f 
employment. T h i s s t a t e m e n t i m p l i e s t h a t c l a i m a n t ' s c o n d i t i o n w o u l d 
i m p r o v e d u r i n g t h i s p e r i o d . He a l s o imposed a number o f t e m p o r a r y 
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r e s t r i c t i o n s . A g a i n , t h e f a c t t h a t t h e s e r e s t r i c t i o n s were t e m p o r a r y 
i m p l i e s t h a t Dr. M i l l e r a n t i c i p a t e d i m p r o v e m e n t i n c l a i m a n t ' s 
c o n d i t i o n . M o r e o v e r , by c h a r t n o t e d a t e d one month f o l l o w i n g t h e 
m e d i c a l l y s t a t i o n a r y d a t e e s t a b l i s h e d by D e t e r m i n a t i o n O r d e r , b u t 
s t i l l p r i o r t o t h e o f f - w o r k c a r a c c i d e n t , Dr. M i l l e r a g a i n n o t e d 
g r a d u a l i m p r o v e m e n t i n c l a i m a n t ' s c o n d i t i o n . These s t a t e m e n t s 
s u p p o r t t h e c o n c l u s i o n t h a t c l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y 
as o f A p r i l 2 1 , 1987. 

The i n s u r e r a r g u e s t h a t we s h o u l d r e l y upon Dr. L a n g s t o n ' s 
o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f March 3 1 , 1987. 
M o r e o v e r , t h e i n s u r e r r e q u e s t s t h a t we a u t h o r i z e an o f f s e t o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d a f t e r t h a t d a t e a g a i n s t any f u t u r e 
a wards o f pe r m a n e n t d i s a b i l i t y . However, we a r e n o t p e r s u a d e d by 
Dr. L a n g s t o n ' s o p i n i o n . Dr. L a n g s t o n examined c l a i m a n t o n l y o n c e . 
By c o n t r a s t , Dr. M i l l e r began t r e a t i n g c l a i m a n t t h r e e days f o l l o w i n g 
t h e c o m p e n s a b l e a c c i d e n t and c o n t i n u e d t o t r e a t him t h r o u g h t h e d a t e 
o f c l a i m c l o s u r e . H i s o p i n i o n r e g a r d i n g c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y s t a t u s i s , t h e r e f o r e , e n t i t l e d t o c o n s i d e r a b l e d e f e r e n c e . 
See B r a d T. G r i b b l e , 37 Van N a t t a 92, 97 ( 1 9 8 5 ) . 

I n a d d i t i o n , Dr. M i l l e r ' s o p i n i o n i s a l s o s u p p o r t e d by 
Dr. Cohen's A p r i l 22, 1987 r e p o r t t o t h e e f f e c t t h a t c l a i m a n t c o u l d 
be h e l p e d w i t h h y d r o t h e r a p y t h r e e t i m e s p e r week. T h i s 
r e c o m m e n d a t i o n i s p a r t i c u l a r l y s i g n i f i c a n t as i t was made t h e day 
a f t e r t h e m e d i c a l l y s t a t i o n a r y d a t e e s t a b l i s h e d by D e t e r m i n a t i o n 
O r d e r . 

We c o n c l u d e t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y as 
o f t h e d a t e o f c l o s u r e . C o n s e q u e n t l y , t h e i n s u r e r ' s r e q u e s t f o r 
a u t h o r i z a t i o n o f an o f f s e t o f t e m p o r a r y b e n e f i t s p a i d a f t e r March 3 1 , 
1987 i s r e j e c t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 12, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $700, t o be p a i d by 
t h e i n s u r e r . The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o ex c e e d 
$233.50. 

CHARLES REIGARD, Claimant WCB 84-07376 
Michael Stebbins, Claimant's Attorney January 23, 1989 
Brian Pocock, Defense Attorney Order on Review 

Reviewed by Boar d Members Johnson and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f 
R e f e r e e M o n g r a i n ' s o r d e r t h a t g r a n t e d c l a i m a n t p e r m a n e n t t o t a l 
d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order had awarded 35 p e r c e n t (112 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a low back i n j u r y . The 
s o l e i s s u e on r e v i e w i s e x t e n t o f d i s a b i l i t y , i n c l u d i n g p e r m a n e n t 
t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 64 a t h e a r i n g , has a l o n g h i s t o r y o f heavy w o r k , 
p r i m a r i l y i n lumb e r m i l l s . For t e n y e a r s p r i o r t o t h e i n s t a n t i n j u r y 
he w o r k e d f o r t h e e m p l o y e r as a m i l l w r i g h t . He c o m p l e t e d t h e s i x t h 
g r a d e , b u t o b t a i n e d an a s s o c i a t e ' s d e g r e e i n i n d u s t r i a l s c i e n c e s some 
y e a r s l a t e r . 

I n 1966 c l a i m a n t s u f f e r e d a compensable i n j u r y t o h i s l e f t 
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knee w h i c h r e s u l t e d i n an award o f 50 p e r c e n t s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . I n a d d i t i o n , c l a i m a n t has a h i s t o r y o f p r e e x i s t i n g 
c h r o n i c o b s t r u c t i v e p u l m o n a r y d i s e a s e (COPD), c o r o n a r y a r t e r y d i s e a s e 
(CAD), h e r n i a , d u o d e n a l u l c e r s , and a n g i n a . 

Dr. M u r r a y , c l a i m a n t ' s t r e a t i n g i n t e r n i s t , d i a g n o s e d CAD i n 
1978. I n May 1980, he d i a g n o s e d COPD and t e s t e d c l a i m a n t a t 84 
p e r c e n t o f n o r m a l l u n g c a p a c i t y . I n June 1982, c l a i m a n t ' s l u n g 
c a p a c i t y was 55 p e r c e n t o f n o r m a l . 

On September 9, 1 9 8 1 , c l a i m a n t f e l l and s u f f e r e d a 
c o m p e n s a b l e low back i n j u r y w h i c h c o n s t i t u t e s h i s c u r r e n t c l a i m (Ex. 
1 ) . He was i n i t i a l l y t r e a t e d c o n s e r v a t i v e l y , b u t u l t i m a t e l y had a 
s p i n a l f u s i o n a t L5-S1 and d e c o m p r e s s i o n o f t h e S i s p i n a l n e r v e on 
t h e r i g h t (Ex. 2 9 ) . He has n o t r e t u r n e d t o work s i n c e t h e s u r g e r y . 

C l a i m a n t ' s back c o n d i t i o n has n o t i m p r o v e d s i n c e s u r g e r y . 
He has c o n t i n u e d p a i n , and was h o s p i t a l i z e d t w i c e i n 1983 and 1984 
due t o low back p r o b l e m s (Ex. 4 1 , 5 9 ) . On A p r i l 3, 1984, Dr. Adams, 
c l a i m a n t ' s t r e a t i n g o r t h o p e d i c s u r g e o n , r e p o r t e d t h a t he d o u b t e d 
c l a i m a n t w o u l d r e t u r n t o w o r k , and recommended m e d i c a l r e t i r e m e n t 
(Ex. 6 2 - 4 ) . T h i s o p i n i o n was s h a r e d by e x a m i n i n g p h y s i c i a n s 
Dr. Campagna (Ex. 57-2) and Dr. B e r t (Ex. 5 3 ) . Dr. B e r t a l s o 
r e p o r t e d t h a t he " w o u l d n o t c e r t i f y [ c l a i m a n t ] f o r any j o b or j o b 
t r a i n i n g . " (Ex. 58, 67, 6 8 ) . Dr. B e r t l a t e r o p i n e d t h a t c l a i m a n t 
c o u l d p o s s i b l y do l i g h t work n o t r e q u i r i n g any l i f t i n g , b e n d i n g or 
s t o o p i n g , and w h i c h a l l o w e d him t o change p o s i t i o n s f r e q u e n t l y . (Ex. 
79) . 

I n e a r l y 1984 a v o c a t i o n a l c o u n s e l o r , Mr. C h a n d l e r , w o r k e d 
w i t h c l a i m a n t r e g a r d i n g r e t u r n i n g t o work i n some c a p a c i t y w i t h t h e 
e m p l o y e r . I n May 1984 t h e c o u n s e l o r c l o s e d c l a i m a n t ' s f i l e on t h e 
b a s i s t h a t " v o c a t i o n a l s e r v i c e s w i l l n o t r e s o l v e t h e l a c k o f s u i t a b l e 
employment f o r t h i s w o r k e r . " 

On June 24, 1984, a D e t e r m i n a t i o n Order i s s u e d g r a n t i n g 
c l a i m a n t 35 p e r c e n t u n s c h e d u l e d p ermanent d i s a b i l i t y f o r h i s low back 
c o n d i t i o n . 

I n O c t o b e r 1984, c l a i m a n t was examined by t h e O r t h o p a e d i c 
C o n s u l t a n t s , who r e p o r t e d t h a t g i v e n c l a i m a n t ' s c a r d i o v a s c u l a r 
l i m i t a t i o n s , low back c o m p l a i n t s and l e f t knee i m p a i r m e n t , he w o u l d 
be s u i t e d o n l y f o r work o f a t o t a l l y s e d e n t a r y n a t u r e . (Ex. 8 3 ) . 

I n J a n u a r y 1985, Dr. Adams r e p o r t e d t h a t , based s o l e l y on 
o b j e c t i v e low back f i n d i n g s , c l a i m a n t m i g h t be e m p l o y a b l e , i n l i g h t 
t o medium work a t most. However, he d i d n o t f e e l t h a t o b j e c t i v e and 
s u b j e c t i v e f i n d i n g s c o u l d be c o m p l e t e l y s e p a r a t e d . (Ex. 87-5) 
Dr. Adams conceded t h a t he had c o n s i d e r e d n o n - m e d i c a l f a c t o r s when he 
recommended r e t i r e m e n t . (Ex. 8 7 - 8 ) . 

C l a i m a n t had a t l e a s t two h e a r t a t t a c k s i n 1985. (Ex. 90) 

I n 1985, Mr. C h a n d l e r was a s k e d by t h e e m p l o y e r t o e v a l u a t e 
c l a i m a n t ' s e m p l o y a b i 1 i t y . C h a n d l e r a s s i g n e d a n o t h e r v o c a t i o n a l 
c o n s u l t a n t t h e t a s k o f d o c u m e n t i n g " t h a t t h e r e a r e a v a i l a b l e j o b s 
w i t h i n t h e c o m m u n i t y w i t h i n h i s s k i l l s o r e m p l o y e r s who w o u l d o f f e r 
him t r a i n i n g based on h i s b a c k g r o u n d . " (Ex. 91aaa) She was a d v i s e d 
t o p r e s e n t c l a i m a n t ' s q u a l i f i c a t i o n s as a m i l l w r i g h t w i t h e x p e r i e n c e 
i n b l u e p r i n t r e a d i n g , m e c h a n i c a l r e p a i r and w e l d i n g ; t o p r e s e n t h i s 
p h y s i c a l l i m i t a t i o n s as r e s t r i c t e d t o l i f t i n g 10 t o 15 p o u n d s , and 
n e e d i n g t o change p o s i t i o n s f r e q u e n t l y ; and t o s t a t e h i s age as " o v e r 
50." (Ex. 91aaa, 9 5 ) . -142-



I n March 1986, Dr. M u r r a y r e p o r t e d t h a t , i n t e r m s o f 
c a r d i o v a s c u l a r s t a t u s , c l a i m a n t was s e v e r e l y l i m i t e d . A c o n s u l t i n g 
c a r d i o l o g i s t , Dr. R o g e r s , examined c l a i m a n t i n A p r i l 1986 and 
r e p o r t e d t h a t c l a i m a n t ' s h e a r t c o n d i t i o n p r e c l u d e d h i s r e t u r n t o work 
as a m i l l w r i g h t , and t h a t t h e a d d i t i o n o f t h e lu m b a r c o n d i t i o n made 
i t u n f e a s i b l e t o c o n s i d e r r e h a b i l i t a t i o n . (Ex. 90, 9 1 ) . 

Dr. Adams r e p o r t e d t h a t he d i d n o t b e l i e v e c l a i m a n t t o be a 
m a l i n g e r e r (Ex. 8 7 - 1 0 ) . Based on h i s demeanor a t h e a r i n g , c l a i m a n t 
was a c r e d i b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t 
he i s p e r m a n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683 
( 1 9 8 2 ) . T h e r e a r e two t y p e s o f pe r m a n e n t t o t a l d i s a b i l i t y : ( 1 ) t h a t 
a r i s i n g e n t i r e l y f r o m p h y s i c a l o r m e n t a l i n c a p a c i t y ; and ( 2 ) t h a t 
a r i s i n g f r o m l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y p l u s n o n - m e d i c a l 
c o n d i t i o n s , w h i c h t o g e t h e r r e s u l t i n pe r m a n e n t t o t a l d i s a b i l i t y . 
W elch v. B a n n i s t e r P i p e l i n e , 7 0 Or App 699 (19 8 4 ) ; W i l s o n v. 
W e y e r h a e u s e r , 30 Or App 403 ( 1 9 7 7 ) . 

C l a i m a n t ' s September 1981 compensable i n j u r y u l t i m a t e l y 
r e s u l t e d i n a myelogram and s u r g e r y t o f u s e t h e L5-S1 d i s c and 
r e l e a s e t h e s p i n a l n e r v e a t S i . A D e t e r m i n a t i o n Order has awarded 
him 35 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s low back 
c o n d i t i o n . I n a d d i t i o n , c l a i m a n t had a p r i o r l e f t knee i n j u r y f o r 
w h i c h he had r e c e i v e d an award o f 50 p e r c e n t s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y . He a l s o has a number o f p r e e x i s t i n g p h y s i c a l 
c o n d i t i o n s w h i c h a r e noncompensable i n t h e m s e l v e s , b u t w h i c h must be 
i n c l u d e d i n a s s e s s i n g c l a i m a n t ' s d i s a b i l i t y . ORS 656.206; 
Weyerhaeuser Co. v. Rees, 85 Or App 325 ( 1 9 8 7 ) . We c o n s i d e r t h e s e 
c o n d i t i o n s o n l y as t h e y e x i s t e d a t t h e t i m e o f t h e i n j u r y . Emmons v. 
SAIF, 34 Or App 603 ( 1 9 7 8 ) ; John D. K r e u t z e r , 36 Van N a t t a 284 a f f ' d 
mem 71 Or App 355 ( 1 9 8 4 ) ; F r a n k Mason, 34 Van N a t t a 568, a f f ' d mem 60 
Or App 786 (1982 ) . 

I n 1978 c l a i m a n t was d i a g n o s e d as s u f f e r i n g f r o m m i l d CAD. 
I n May 1980, he was d i a g n o s e d as h a v i n g COPD, w i t h a r e d u c e d l u n g 
c a p a c i t y o f 84 p e r c e n t . N i n e months a f t e r h i s back i n j u r y , i n June 
1982, h i s l u n g c a p a c i t y was 55 p e r c e n t o f n o r m a l . He a l s o had a 
h e r n i a , a n g i n a and u l c e r s . These c o n d i t i o n s k e p t c l a i m a n t f r o m work 
o n l y t e m p o r a r i l y p r i o r t o h i s back i n j u r y . 

C l a i m a n t ' s work as a m i l l w r i g h t i s c l a s s i f i e d as heavy 
w o r k . Most r e c e n t l y a f t e r h i s low back i n j u r y , c l a i m a n t ' s 
o r t h o p e d i s t , Dr. Adams, and h i s c a r d i o l o g i s t , Dr. M u r r a y , b o t h 
r e p o r t e d t h a t he c o u l d p e r f o r m s e d e n t a r y t o l i g h t w o r k . Because b o t h 
p h y s i c i a n s a r e o f t h e o p i n i o n t h a t he c o u l d w o r k , we c o n c l u d e t h a t 
c l a i m a n t has n o t shown t h a t he i s p e r m a n e n t l y t o t a l l y d i s a b l e d on t h e 
b a s i s o f p h y s i c a l i n c a p a c i t y a l o n e . 

C l a i m a n t can p r o v e t h a t he i s p e r m a n e n t l y t o t a l l y d i s a b l e d 
b ased on combined m e d i c a l and n o n - m e d i c a l f a c t o r s , p r o v i d e d h i s 
com p e n s a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g f a c t o r i n t h a t 
d i s a b i l i t y . D e s t a e l v. N i c o l a i Co., 80 Or App 546 ( 1 9 8 6 ) . The mere 
f a c t t h a t c l a i m a n t ' s noncompensable and p r e e x i s t i n g h e a r t c o n d i t i o n 
has w o r s e n e d does n o t p r e c l u d e an award f o r p e r m a n e n t t o t a l 
d i s a b i l i t y . C l a i m a n t ' s back c o n d i t i o n has been e s s e n t i a l l y t h e same 
s i n c e 1984. A t t h a t t i m e , h i s t r e a t i n g p h y s i c i a n s o p i n e d t h a t he was 
t o t a l l y d i s a b l e d . The v o c a t i o n a l c o u n s e l o r t e r m i n a t e d v o c a t i o n a l 
s e r v i c e s because v o c a t i o n a l s e r v i c e s w o u l d n o t h e l p c l a i m a n t t o f i n d 
w o r k . -143-



C l a i m a n t has been awarded 35 p e r c e n t p e r m a n e n t d i s a b i l i t y 
f o r h i s low ba c k . He e x p e r i e n c e s c h r o n i c p a i n f r o m h i s b a c k , and h i s 
m o b i l i t y has been s e v e r e l y l i m i t e d . He c a n n o t bend o r s t o o p , and has 
been r e s t r i c t e d t o l i f t i n g 10 t o 15 pounds. He must change p o s i t i o n s 
r e g u l a r l y . We f i n d t h a t c l a i m a n t ' s compensable i n j u r y and i t s 
s e q u e l a a r e a m a t e r i a l c o n t r i b u t i n g f a c t o r i n c l a i m a n t ' s d i s a b i l i t y . 

N o n - m e d i c a l c o n s i d e r a t i o n s i n e v a l u a t i n g p e r m a n e n t t o t a l 
d i s a b i l i t y i n c l u d e : c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y t o 
n o n - p h y s i c a l l a b o r , m e n t a l c a p a c i t y , and c o n d i t i o n s o f t h e l a b o r 
m a r k e t . W e l c h , s u p r a . C l a i m a n t was 64 a t t h e t i m e o f h e a r i n g . He 
c o m p l e t e d t h e s i x t h g r a d e , b u t has an a s s o c i a t e ' s d e g r e e i n 
i n d u s t r i a l s c i e n c e s . H i s d o c t o r s say t h a t he may p e r f o r m l i g h t o r 
s e d e n t a r y w o r k , such as bench w o r k , f o r w h i c h he has many 
t r a n s f e r a b l e s k i l l s . H i s l i f t i n g r e s t r i c t i o n s and need f o r f r e q u e n t 
change o f p o s i t i o n r e q u i r e a m o d i f i e d work s e t t i n g , h o w e v e r , i . e . a 
h y d r a u l i c l i f t j a c k , c o w o r k e r a s s i s t a n c e , and a s t o o l . 

A v o c a t i o n a l c o u n s e l o r t e s t i f i e d t h a t a l a b o r m a r k e t s u r v e y 
r e v e a l e d s e v e r a l e m p l o y e r s who w o u l d c o n s i d e r a p e r s o n w i t h 
c l a i m a n t ' s work s k i l l s , a l t h o u g h none g u a r a n t e e d t h e y w o u l d h i r e 
h i m . A t l e a s t one e x p r e s s e d i n t e r e s t i n h i r i n g i n j u r e d w o r k e r s , 
k n o w i n g t h a t wage s u b s i d i e s were a v a i l a b l e . The v o c a t i o n a l c o u n s e l o r 
a d m i t t e d , h o wever, t h a t t h e e m p l o y e r s had n o t been t o l d c l a i m a n t ' s 
age, n or h i s f u l l h i s t o r y o f p h y s i c a l i m p a i r m e n t . I f t h o s e t h i n g s 
had been r e v e a l e d t o p r o s p e c t i v e e m p l o y e r s , t h e c o u n s e l o r c o n c e d e d 
t h a t " t h e o n l y one who w o u l d be i n t e r e s t e d i n him i s h i s p h y s i c i a n . " 
( T r . 307) 

The v o c a t i o n a l c o u n s e l o r o p i n e d t h a t , because o f c l a i m a n t ' s 
t r a n s f e r a b l e s k i l l s , he w o u l d be t r a i n a b l e f o r p o s i t i o n s w i t h s e v e r a l 
e m p l o y e r s . However, none o f t h a t t r a i n i n g had been e x p l o r e d w i t h o r 
o f f e r e d t o c l a i m a n t a t t h e t i m e o f h e a r i n g . D i s a b i l i t y must be 
d e t e r m i n e d based on c l a i m a n t ' s c u r r e n t c o n d i t i o n , n o t on h i s 
p o t e n t i a l f o r f u t u r e employment a f t e r r e t r a i n i n g . W e l c h , s u p r a . 

C l a i m a n t has n o t l o o k e d f o r work s i n c e h i s back s u r g e r y . 
He s e n t o u t one a p p l i c a t i o n i n r e s p o n s e t o i n f o r m a t i o n s e n t him by 
t h e v o c a t i o n a l c o u n s e l o r . The e m p l o y e r c o n t e n d s t h i s c o n d u c t 
s u g g e s t s a l a c k o f m o t i v a t i o n t o r e t u r n t o work and i s f a t a l t o h i s 
c l a i m o f p e r m a n e n t t o t a l d i s a b i l i t y . We d i s a g r e e . 

C l a i m a n t must be w i l l i n g t o seek r e g u l a r and g a i n f u l 
employment and must make r e a s o n a b l e e f f o r t s t o o b t a i n such w o r k , ORS 
6 5 6 . 2 0 6 ( 3 ) , u n l e s s t h e a t t e m p t w o u l d be f u t i l e . W i l e y v. SAIF, 77 Or 
App 486 ( 1 9 8 6 ) . Because c l a i m a n t c o u l d n o t r e t u r n t o h i s r e g u l a r 
work due t o h i s compe n s a b l e i n j u r y and because t h e v o c a t i o n a l 
c o u n s e l o r had c o n c l u d e d t h a t c l a i m a n t needed t r a i n i n g t o be 
r e e m p l o y e d , we c o n c l u d e t h a t i t was f u t i l e f o r c l a i m a n t t o p u r s u e 
f u r t h e r w o r k - s e a r c h once t h r e e p h y s i c i a n s had i n f o r m e d him he was 
t o t a l l y d i s a b l e d and h i s v o c a t i o n a l c o u n s e l o r had t e r m i n a t e d 
v o c a t i o n a l a s s i s t a n c e because i t w o u l d n o t h e l p him t o f i n d w o r k . 
A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has s a t i s f i e d ORS 656 . 2.06 ( 3) 
and has e s t a b l i s h e d t h a t he i s e n t i t l e d t o an award o f p e r m a n e n t 
t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 29, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $600, t o be p a i d by 
t h e s e l f - i n s u r e d e m p l o y e r . The Boar d a p p r o v e s a c l i e n t - p a i d f e e n o t 
t o e x c e e d $540 . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ „ _ _ _ _ _ . » _ _ _ _ . 
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MARLON SHEWMAKER, Claimant Own Motion 88-0597M 
January 23, 1989 
Own Motion Order 

On O c t o b e r 27, 1988 t h e Board i s s u e d an Own M o t i o n O r d e r 
whereby t h e r e q u e s t f o r own m o t i o n r e l i e f was d e n i e d as c l a i m a n t 
d i d n o t r e q u i r e h o s p i t a l i z a t i o n f o r t r e a t m e n t o r s u r g e r y i n 
a c c o r d a n c e w i t h ORS 6 5 6 . 2 7 8 ( 1 ) (a ) . C l a i m a n t ' s s i t u a t i o n has 
r e c e n t l y c hanged, i n t h a t he u n d e r w e n t s u r g e r y on December 12, 
1988. The i n s u r e r a u t h o r i z e d t h e s u r g e r y and a g r e e d t o pay t h e 
s u r g e r y c o s t s , b u t has d e n i e d f u r t h e r m e d i c a l b e n e f i t s r e l a t e d t o 
c l a i m a n t ' s c u r r e n t h e r n i a t e d n u c l e u s p u l p o s u s , L4-5 on t h e r i g h t . 
C l a i m a n t seeks t e m p o r a r y d i s a b i l i t y b e n e f i t s d u r i n g h i s r e c o v e r y 
f r o m s u r g e r y . The i n s u r e r a sks t h a t we deny t h e r e l i e f c l a i m a n t 
seeks, as i t c o n t e n d s c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t r e l a t e d 
t o t h e 1980 compensable i n j u r y . 

The e v i d e n c e i s c l e a r t h a t t h e i n s u r e r a u t h o r i z e d and 
w i l l pay f o r t h e December 12, 1988 s u r g e r y . Even t h o u g h t h e 
i n s u r e r c o n t e n d s t h a t such a u t h o r i z a t i o n was m i s t a k e n l y g i v e n , we 
c o n c l u d e c l a i m a n t i s e n t i t l e d t o c l a i m r e o p e n i n g and payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s d u r i n g h i s r e c o v e r y p e r i o d . 
A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s re o p e n e d w i t h t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t o commence t h e d a t e he was h o s p i t a l i z e d f o r 
s u r g e r y i n December 1988 and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o 
h i s r e g u l a r work a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , 
w h i c h e v e r i s e a r l i e r . Reimbursement f r o m t h e Reopened C l a i m s 
R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and 
OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d 
by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

The B e n e f i c i a r i e s of 
JONG J. AHN, Claimant WCB 85-00438 
Peter 0. Hansen, Claimant's Attorney January 26, 1989 
Meyers & Associates, Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . Ahn v. F r i t o - L a y , I n c . , 91 Or App 443 ( 1 9 8 8 ) . The 
c o u r t has c o n c l u d e d t h a t t h e deceased w o r k e r ' s b e n e f i c i a r i e s a r e 
n o t e n t i t l e d t o b e n e f i t s under ORS 656.204 and 656.218 r e s u l t i n g 
f r o m t h e w o r k e r ' s d e l i b e r a t e s u i c i d e . However, t h e c o u r t has h e l d 
t h a t t h e b e n e f i c i a r i e s a r e " s t i l l e n t i t l e d t o b e n e f i t s r e l a t e d t o 
t h e w o r k e r ' s compensable s h o u l d e r and p s y c h i a t r i c c o n d i t i o n s , 
p u r s u a n t t o ORS 656.218." C o n s e q u e n t l y , t h e c o u r t has remanded 
f o r a d e t e r m i n a t i o n o f t h o s e b e n e f i t s due under ORS 656.218. 

ORS 6 5 6 . 2 1 8 ( 1 ) p r o v i d e s t h a t " [ i ] n case o f t h e d e a t h o f 
a w o r k e r e n t i t l e d t o c o m p e n s a t i o n , w h e t h e r e l i g i b i l i t y t h e r e f o r o r 
t h e amount t h e r e o f have been d e t e r m i n e d , payments s h a l l be made 
f o r t h e p e r i o d d u r i n g w h i c h t h e w o r k e r , i f s u r v i v i n g , w o u l d have 
been e n t i t l e d t h e r e t o . " 

H e r e , t h e R e f e r e e f o u n d t h a t t h e deceased w o r k e r was 
e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e between 
November 29, 1984 and her June 28, 1985 s u i c i d e . C o n s e q u e n t l y , 
t h e R e f e r e e awarded t h e d i f f e r e n c e between t h e t e m p o r a r y p a r t i a l 
d i s a b i l i t y b e n e f i t s t h e d e c e d e n t had r e c e i v e d d u r i n g t h i s p e r i o d 
and t h e t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s she s h o u l d have 
r e c e i v e d , i . e . , $3,264.12. I n a d d i t i o n , t h e R e f e r e e a s s e s s e d : 
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( 1 ) a p e n a l t y f o r t h e s e l f - i n s u r e d e m p l o y e r ' s u n r e a s o n a b l e c l a i m 
p r o c e s s i n g e q u a l t o 25 p e r c e n t o f t h e a f o r e m e n t i o n e d amount; and 
( 2 ) a r e a s o n a b l e p e n a l t y - a s s o c i a t e d a t t o r n e y f e e o f $1,600. See 
ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

On remand, we a g r e e w i t h t h e R e f e r e e t h a t t h e deceased 
w o r k e r was e n t i t l e d t o t h e a f o r e m e n t i o n e d b e n e f i t s and awards as a 
r e s u l t o f h e r compen s a b l e c o n d i t i o n s . C o n s e q u e n t l y , we a d o p t 
thos*e p o r t i o n s o f t h e R e f e r e e ' s May 30, 1986 o r d e r , as 
r e c o n s i d e r e d J u l y 15, 1986, w h i c h p e r t a i n e d t o t h e i s s u e s d e t a i l e d 
above. 

A c c o r d i n g l y , t o t h e e x t e n t t h a t t h e e m p l o y e r has n o t 
p r e v i o u s l y c o m p l i e d w i t h t h e a f o r m e n t i o n e d p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r , c l a i m a n t i s awarded $3,264.12 i n t e m p o r a r y 
d i s a b i l i t y b e n e f i t s due between November 29, 1984 and June 28, 
1985, a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e s e b e n e f i t s , and a 
r e a s o n a b l e a t t o r n e y f e e o f $1,600. 

I T IS SO ORDERED. 

RONALD BLUE, Claimant WCB TP-88032 
John Doherty, Claimant's Attorney January 26, 1989 
James E. G r i f f i n , A s s i s t a n t Attorney General Third Party D i s t r i b u t i o n Order 

The SAIF C o r p o r a t i o n , as p a y i n g a g e n c y , has p e t i t i o n e d t h e 
Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g t h e p r o p e r d i s t r i b u t i o n o f 
p r o c e e d s f r o m any t h i r d p a r t y r e c o v e r y o b t a i n e d by c l a i m a n t . We 
c o n c l u d e t h a t SAIF i s e n t i t l e d t o a s h a r e o f t h e p r o c e e d s f r o m any such 
r e c o v e r y p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) , and ( 3 ) . 

FINDINGS 

C l a i m a n t s u s t a i n e d an i n j u r y w h i l e w o r k i n g f o r SAIF's 
i n s u r e d . SAIF a c c e p t e d t h e c l a i m and has p r o v i d e d c o m p e n s a t i o n . To 
d a t e , SAIF has i n c u r r e d a c t u a l c l a i m c o s t s t o t a l l i n g $52,845.12. I n 
a d d i t i o n , i t e s t i m a t e s t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y a n t i c i p a t e d 
f u t u r e c l a i m e x p e n d i t u r e s t o be $20,644.88. However, c l a i m a n t ' s c l a i m 
has n o t been c l o s e d . 

C l a i m a n t i n i t i a t e d a cause o f a c t i o n a g a i n s t a t h i r d p a r t y , 
U n i t e d G r o c e r s , c o n t e n d i n g t h a t i t was l i a b l e f o r h i s c o m p e n s a b l e 
i n j u r y . On o r a b o u t September 19, 1988, c l a i m a n t , t h r o u g h h i s 
a t t o r n e y , n o t i f i e d SAIF o f t h e pendency o f a s e t t l e m e n t c o n f e r e n c e 
b e t w e e n c l a i m a n t and t h e t h i r d p a r t y . O t h e r t h a n t h i s n o t i f i c a t i o n , 
c l a i m a n t has r e f u s e d t o a c k n o w l e d g e SAIF's r i g h t s , as a p a y i n g a g e n c y , 
t o a s h a r e o f t h e p r o c e e d s f r o m any t h i r d p a r t y r e c o v e r y . 

FINDINGS OF ULTIMATE FACTS 

C l a i m a n t s u s t a i n e d a compensable i n j u r y i n t h e c o u r s e o f h i s 
employment f o r SAIF's i n s u r e d . The p r o c e e d s f r o m any r e c o v e r y c l a i m a n t 
o b t a i n s f r o m t h e t h i r d p a r t y a r e a t t r i b u t a b l e t o h i s cause o f a c t i o n 
s temming f r o m h i s compe n s a b l e i n j u r y . A l t h o u g h SAIF has p a i d b e n e f i t s 
t o c l a i m a n t , t h e e x t e n t o f h i s d i s a b i l i t y has n o t been f i n a l l y 
d e t e r m i n e d . 

CONCLUSIONS OF LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e o r wrong o f a t h i r d p e r s o n , t h e w o r k e r s h a l l e l e c t w h e t h e r 
t o r e c o v e r damages f r o m t h e t h i r d p e r s o n . ORS 656.578. The p r o c e e d s 
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o f any damages r e c o v e r e d f r o m t h e t h i r d p e r s o n by t h e w o r k e r s h a l l be 
s u b j e c t t o a l i e n o f t h e p a y i n g agency f o r i t s s h a r e o f t h e p r o c e e d s . 
ORS 656. 593 ( 1 ) . 

" P a y i n g agency" means t h e s e l f - i n s u r e d e m p l o y e r o r i n s u r e r 
p a y i n g b e n e f i t s t o t h e w o r k e r or b e n e f i c i a r i e s . ORS 656.576. 
" I n s u r e r " means SAIF o r an i n s u r e r a u t h o r i z e d under ORS C h a p t e r 731 t o 
t r a n s a c t w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e i n t h i s s t a t e . ORS 
656 .005 ( 14 ) . 

I f t h e w o r k e r o r b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y c l a i m 
w i t h p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o a c c e p t as i t s 
s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and p r o p e r , " p r o v i d e d 
t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o w h i c h he i s e n t i t l e d under 
ORS 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; E s t a t e o f T r o y Vance v. 
W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any c o n f l i c t as t o what may be 
a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e B o a r d . ORS 
656.593 ( 3 ) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by j u d g m e n t , ORS 6 5 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y a p p l i c a b l e 
t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . 
R o b e r t L. C a v i l , 39 Van N a t t a 721 ( 1 9 8 7 ) . ORS 6 5 6 . 5 9 3 ( 1 ) p r o v i d e s i n 
e x a c t d e t a i l how, and i n what o r d e r , t h e p r o c e e d s o f any damages s h a l l 
be d i s t r i b u t e d . 

P u r s u a n t t o ORS 656 . 593 ( 1 ) (a ) , c o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, t h e w o r k e r s h a l l r e c e i v e 
a t l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . ORS 
6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e 
o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s 
e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d or o t h e r m e d i c a l , s u r g i c a l o r 
h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be 
e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and o t h e r c o s t s o f t h e 
w o r k e r ' s c l a i m under ORS 656 . 001 t o 656.794 . ORS 656.593 ( 1 ) ( c ) . Any 
r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e w o r k e r . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

H e r e , c l a i m a n t s u s t a i n e d a compensable i n j u r y w h i l e w o r k i n g 
f o r SAIF's i n s u r e d . Inasmuch as SAIF has p a i d b e n e f i t s t o c l a i m a n t as 
a r e s u l t o f t h e c ompensable i n j u r y , i t i s a " p a y i n g a g e n c y . " See ORS 
6 5 6 - 0 0 5 ( 1 4 ) ; 656.576. 

F u r t h e r m o r e , upon c l a i m a n t ' s e l e c t i o n t o seek t h e r e c o v e r y o f 
damages a g a i n s t t h e t h i r d p a r t y , t h e p r o v i s i o n s o f ORS 656.593 became 
a p p l i c a b l e . C o n s e q u e n t l y , SAIF i s e n t i t l e d t o i t s s t a t u t o r y s h a r e o f 
t h e p r o c e e d s f r o m any t h i r d p a r t y j u d g m e n t o r s e t t l e m e n t o b t a i n e d by 
c l a i m a n t . See ORS 6 5 6 . 5 9 3 ( 1 ) , ( 3 ) . 

F i n a l l y , SAIF has e s t a b l i s h e d t h a t i t has i n c u r r e d a c t u a l 
c l a i m c o s t s o f $52,845.12. Thus, i t i s e n t i t l e d t o r e c o v e r t h e s e 
c o s t s , t o t h e e x t e n t p o s s i b l e , f r o m t h e r e m a i n i n g b a l a n c e o f p r o c e e d s 
f r o m any t h i r d p a r t y r e c o v e r y . See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , ( 3 ) . Y e t , t h e 
r e c o r d does n o t e s t a b l i s h t h a t t h e c l a i m has been c l o s e d . I n f a c t , t h e 
r e c o r d s u g g e s t s t h a t c l a i m a n t ' s c o n d i t i o n has n o t become m e d i c a l l y 
s t a t i o n a r y . Inasmuch as t h e r e n o t been a f i n a l o r d e r d e t e r m i n i n g t h e 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y a r i s i n g o u t o f h i s c o m p e n s a b l e i n j u r y , 
we deem i t a p p r o p r i a t e t o d e f e r r u l i n g on t h e q u e s t i o n o f SAIF's 
e n t i t l e m e n t t o a l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s . See John T. 
E l i c k e r , 40 Van N a t t a 68 ( 1 9 8 8 ) ; R o b e r t B. W i l l i a m s , 37 Van N a t t a 711 
( 1 9 8 5 ) . 

A c c o r d i n g l y , we h o l d t h a t SAIF i s a p a y i n g agency and, as 
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s u c h , i s e n t i t l e d t o i t s s t a t u t o r y s h a r e o f t h e p r o c e e d s f r o m any t h i r d 
p a r t y r e c o v e r y o b t a i n e d by c l a i m a n t . To a c h i e v e t h i s r e s u l t , c l a i m a n t 
i s d i r e c t e d t o a d v i s e SAIF o f t h e e x i s t e n c e and amount o f any t h i r d 
p a r t y r e c o v e r y . I n t h e e v e n t t h a t a t h i r d p a r t y s e t t l e m e n t has been 
r e a c h e d , c l a i m a n t s h a l l d i s t r i b u t e t h e p r o c e e d s i n a c c o r d a n c e w i t h ORS 
6 5 6 . 5 9 3 ( 3 ) . I f a t h i r d p a r t y j u d g m e n t has been o b t a i n e d , c l a i m a n t 
s h a l l d i s t r i b u t e t h e p r o c e e d s i n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . Upon 
f i n a l r e s o l u t i o n o f t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y and a s s u m i n g a 
d i s p u t e e x i s t s c o n c e r n i n g SAIF's e n t i t l e m e n t t o t h e r e m a i n i n g b a l a n c e 
o f any p r o c e e d s f r o m t h e t h i r d p a r t y r e c o v e r y , t h e p a r t i e s s h a l l 
p e t i t i o n t h e Board f o r f u r t h e r r e l i e f . 

I T IS SO ORDERED. 

CALVIN D. EDGAR, Claimant WCB 87-06739 
Hayner, et a l . , Claimant's Attorneys January 26, 1989 
Acker, et a l . , Defense Attorneys Order Denying Reconsideration 

The s e l f - i n s u r e d e m p l o y e r ( " e m p l o y e r " ) has r e q u e s t e d 
r e c o n s i d e r a t i o n o f t h e Boar d ' s Order' on Review, d a t e d December 2 1 , 
1988, w h i c h , i n t e r a l i a , a f f i r m e d t h e R e f e r e e ' s f i n d i n g t h a t 
c l a i m a n t ' s l o w back c o n d i t i o n was com p e n s a b l e . S p e c i f i c a l l y , t h e 
e m p l o y e r o b j e c t s t o t h e Boar d ' s award o f a $1,000 a s s e s s e d f e e f o r 
c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) ; OAR 
438-15-070. 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f su c h 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , o r 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 ( 1 9 8 6 1 ^ 

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a w o r k e r ' s r i g h t t o , o r t h e amount o f , 
c o m p e n s a t i o n due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 
( 1 9 8 6 ) . F u r t h e r m o r e , t h e C o u r t has s u g g e s t e d t h a t t h e a t t o r n e y 
f e e award need n o t accompany an o r d e r r e g a r d i n g t h e m e r i t s o f t h e 
ca s e . G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 534-35 & n. 
3 ( 1 9 8 8 ) ; F armers I n s . Group v. SAIF, s u p r a . R e l y i n g upon t h e s e 
a u t h o r i t i e s , we have p r e v i o u s l y h e l d t h a t we have j u r i s d i c t i o n t© 
c o n s i d e r i s s u e s c o n c e r n i n g a t t o r n e y f e e s where o u r f i n a l o r 
a p p e a l e d o r d e r s d i d n o t a d d r e s s t h e i s s u e o f e i t h e r t h e c o u n s e l ' s 
e n t i t l e m e n t t o , o r t h e amount o f , an a t t o r n e y f e e . Jane E. 
S t a n l e y , 40 Van N a t t a 831 ( 1 9 8 8 ) ; F r a n k l i n Brown, 40 Van N a t t a 786 
(1988 ) . 

He r e , o u r December 2 1 , 1988 o r d e r a d d r e s s e d b o t h 
c l a i m a n t ' s c o u n s e l ' s e n t i t l e m e n t t o , and t h e amount o f , a 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w . I nasmuch 
as o ur o r d e r has n e i t h e r been a p p e a l e d , a b a t e d , s t a y e d , o r 
r e p u b l i s h e d , i t has become f i n a l by o p e r a t i o n o f l a w . 
C o n s e q u e n t l y , we l a c k j u r i s d i c t i o n t o c o n s i d e r t h e e m p l o y e r ' s 
r e q u e s t . A c c o r d i n g l y , t h e r e q u e s t i s d e n i e d . 

I T I S SO ORDERED. 
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RICHARD M. EGLI, Claimant WCB 87-00050 
Malagon & Moore, Claimant's Attorneys January 26, 1989 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Boar d Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s . r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e M i c h a e l J o hnson's o r d e r t h a t : ( 1 ) r e j e c t e d h i s r e q u e s t f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n ; and ( 2 ) d e c l i n e d t o 
a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r t h e s e l f - i n s u r e d e m p l o y e r ' s 
a l l e g e d u n r e a s o n a b l e f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y t i m e l y and 
f o r i t s a l l e g e d u n r e a s o n a b l e t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y . 
The e m p l o y e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r w h e r e i n he c o n c l u d e d t h a t he had j u r i s d i c t i o n t o c o n s i d e r t h e 
m e r i t s o f t h e t e m p o r a r y d i s a b i l i t y i s s u e . We c o n c l u d e t h a t t h e 
R e f e r e e had j u r i s d i c t i o n . We r e v e r s e on t h e m e r i t s o f t h e t e m p o r a r y 
d i s a b i l i t y i s s u e and w i t h r e g a r d t o p e n a l t i e s and a t t o r n e y f e e s . 

ISSUES 

1 . J u r i s d i c t i o n . Whether c l a i m a n t ' s c l a i m i s one f o r 
a g g r a v a t i o n , t h e e x c l u s i v e j u r i s d i c t i o n o f w h i c h r e s t s w i t h t h e Board 
p u r s u a n t t o i t s "Own M o t i o n " a u t h o r i t y under ORS 656.278? 

2. T emporary D i s a b i l i t y . Whether c l a i m a n t r e t i r e d f r o m 
t h e work f o r c e , t h e r e b y d e f e a t i n g e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s ? 

3. P e n a l t i e s and A t t o r n e y Fees. 

FINDINGS OF FACT 

C l a i m a n t o p e r a t e d heavy e q u i p m e n t and sometimes w o r k e d as 
a c h o k e r s e t t e r f o r t h e e m p l o y e r . I n June 1 9 8 1 , he f i l e d an i n j u r y 
c l a i m f o r p r o b l e m s r e l a t i n g t o h i s l e f t h i p and l o w back. The 
e m p l o y e r c h a r a c t e r i z e d t h e i n j u r y as n o n d i s a b l i n g and d e f e r r e d 
a c c e p t a n c e or d e n i a l . 

F i v e y e a r s p a s s e d . The e m p l o y e r t o o k no f o r m a l a c t i o n t o 
a c c e p t or deny t h e c l a i m . Nor was t h e c l a i m c l o s e d . M e a n w h i l e , 
c l a i m a n t e x p e r i e n c e d c o n t i n u i n g p r o b l e m s w i t h h i s h i p and b a c k , b u t 
he l o s t no t i m e f r o m w o r k . These p r o b l e m s were p a r t i c u l a r l y 
t r o u b l e s o m e when he worked as a c h o k e r s e t t e r . M e d i c a l r e p o r t s 
i n d i c a t e he w i l l e v e n t u a l l y r e q u i r e a l e f t h i p r e p l a c e m e n t . 

I n June 1986, c l a i m a n t p a r t i c i p a t e d i n a l a b o r s t r i k e . 
When t h e s t r i k e was s e t t l e d s e v e r a l weeks l a t e r , c l a i m a n t ' s j o b had 
been m o d i f i e d . P u r s u a n t t o t h e s e t t l e m e n t a g r e e m e n t , he had a 
c h o i c e o f e i t h e r a c c e p t i n g t h e new j o b or a c c e p t i n g a s e v e r a n c e 
p a c k a g e . C l a i m a n t f e l t t h a t he c o u l d n o t p h y s i c a l l y h a n d l e t h e 
m o d i f i e d j o b . He e l e c t e d t o t a k e t h e s e v e r a n c e p a c k a g e . He 
s u b s e q u e n t l y began r e c e i v i n g unemployment b e n e f i t s . 

I n O c t o b e r 1986, t h e e m p l o y e r f o r m a l l y a c c e p t e d t h e 
c l a i m . The a c c e p t a n c e l e t t e r d i d n o t i n d i c a t e w h e t h e r t h e c l a i m 
was a c c e p t e d as a d i s a b l i n g o r a n o n d i s a b l i n g i n j u r y . 

I n November 1986, Dr. C o l l i s , o r t h o p e d i c s u r g e o n , 
e x a m i n e d c l a i m a n t and s u b s e q u e n t l y r e p o r t e d t h a t c l a i m a n t c o u l d 
p e r f o r m l i g h t w o r k . Dr. D a n i s , o r t h o p e d i c s u r g e o n , a l s o r e p o r t e d 
i n November t h a t c l a i m a n t was l i m i t e d t o l i g h t o r s e d e n t a r y w o r k . 
The p h y s i c a l r e q u i r e m e n t s o f t h e p r o p o s e d p o s t - s t r i k e j o b d u t i e s 
e x c e e d e d t h e s e r e s t r i c t i o n s , -149-



The e m p l o y e r a p p a r e n t l y d i d n o t r e s p o n d t o t h e r e p o r t s . 
C l a i m a n t f i l e d a h e a r i n g r e q u e s t a l l e g i n g , among o t h e r t h i n g s , 
e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . The e m p l o y e r 
r e s p o n d e d w i t h a check f o r t e m p o r a r y d i s a b i l i t y c o v e r i n g 
a p p r o x i m a t e l y a f o u r - w e e k p e r i o d commencing on t h e d a t e o f 
Dr. C o l l i s ' r e p o r t . T h i s check was f o l l o w e d by two more c h e c k s . 

Dr. C o l l i s r e p o r t e d i n a J a n u a r y 1987 c h a r t n o t e t h a t 
c l a i m a n t was a t t e n d i n g c l a s s ( e s ) a t a comm u n i t y c o l l e g e i n o r d e r 
t o " r e t r a i n h i m s e l f . . . t o do l i g h t e r w o r k . " 

A few months l a t e r , i n March 1987, t h e e m p l o y e r i n f o r m e d 
c l a i m a n t t h a t h i s a u t h o r i z a t i o n t o be o f f work was r e c e i v e d beyond 
t h e f i v e - y e a r a g g r a v a t i o n d a t e f r o m t h e t i m e o f h i s o r i g i n a l 
i n j u r y . R e l y i n g on ORS 656 . 273 ( 4 ) ( b ) , t h e e m p l o y e r recommended 
c l a i m a n t c o n t a c t t h e Board w i t h r e g a r d t o an "Own M o t i o n " 
r e o p e n i n g and t h e e m p l o y e r d i s c o n t i n u e d payment o f t e m p o r a r y 
b e n e f i t s . C l a i m a n t f i l e d a s u p p l e m e n t a l r e q u e s t f o r h e a r i n g 
c h a l l e n g i n g t h e e m p l o y e r ' s d e n i a l o f f u r t h e r t e m p o r a r y b e n e f i t s . 

C l a i m a n t has n o t r e t i r e d f r o m t h e work f o r c e . 

CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n 

The e m p l o y e r a r g u e d a t h e a r i n g t h a t t h e R e f e r e e l a c k e d 
j u r i s d i c t i o n t o hear t h e t e m p o r a r y d i s a b i l i t y i s s u e b ecause 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d . The e m p l o y e r r e l i e d 
upon f o r m e r ORS 6 5 6 . 2 6 2 ( 1 0 ) ( n o w ORS 6 5 6 . 2 6 2 ( 1 2 ) ) and ORS 
6 5 6 . 2 7 3 ( 4 ) i n s u p p o r t o f i t s p o s i t i o n . A t t h e t i m e o f c l a i m a n t ' s 
1981 i n j u r y , ORS 6 5 6 . 2 6 2 ( 1 0 ) p r o v i d e d , i n p e r t i n e n t . p a r t : 

"A c l a i m t h a t a n o n d i s a b l i n g i n j u r y has 
become d i s a b l i n g , i f made more t h a n one 
y e a r a f t e r t h e d a t e o f i n j u r y , s h a l l be 
made p u r s u a n t t o ORS 656.273 as a c l a i m f o r 
a g g r a v a t i o n . " (Emphasis s u p p l i e d . ) 

A t t h e same t i m e , ORS 6 5 6 . 2 7 3 ( 4 ) p r o v i d e d i n p e r t i n e n t p a r t 

" ( a ) E x c e p t as p r o v i d e d i n p a r a g r a p h s ( b ) 
and ( c ) o f t h i s s u b s e c t i o n , t h e c l a i m f o r 
a g g r a v a t i o n must be f i l e d w i t h i n f i v e y e a r s 
a f t e r t h e f i r s t d e t e r m i n a t i o n made under 
[ORS 656 . 2 6 8 ( 3 ) ] . 

" ( b ) I f t h e i n j u r y was n o n d i s a b l i n g and no 
d e t e r m i n a t i o n was made, t h e c l a i m f o r 
a g g r a v a t i o n must be f i l e d w i t h i n f i v e y e a r s 
a f t e r t h e d a t e o f i n j u r y . " ( Emphasis 
s u p p l i e d . ) 

The e m p l o y e r a r g u e d t h a t c l a i m a n t was a s s e r t i n g t h a t h i s 
n o n d i s a b l i n g 1981 i n j u r y had become d i s a b l i n g . Because t h a t c l a i m 
was b e i n g made more t h a n one y e a r a f t e r t h e d a t e o f t h e i n j u r y , t h e 
e m p l o y e r c o n t e n d e d t h a t , p u r s u a n t t o f o r m e r ORS 6 5 6 . 2 6 2 ( 1 0 ) , t h e 
c l a i m must be made as one f o r a g g r a v a t i o n . M o r e o v e r , a r g u e d t h e 
e m p l o y e r , c l a i m a n t was r e q u i r e d by ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) t o make t h a t 
c l a i m w i t h i n f i v e y e a r s o f t h e d a t e o f i n j u r y . C l a i m a n t ' s c l a i m h e r e 
was o u t s i d e t h a t f i v e - y e a r p e r i o d . C o n s e q u e n t l y , c o n c l u d e d t h e 
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e m p l o y e r , c l a i m a n t was o n l y e n t i t l e d t o r e l i e f p u r s u a n t t o t h e 
B o ard's "Own M o t i o n " a u t h o r i t y . 

C l a i m a n t , on t h e o t h e r hand, a s s e r t e d t h a t h i s a g g r a v a t i o n 
r i g h t s had n o t e x p i r e d because h i s c l a i m was n e v e r c l o s e d . He 
c o n t e n d e d , t h e r e f o r e , t h a t t h e f i v e - y e a r a g g r a v a t i o n p e r i o d had n o t 
begun t o r u n . C l a i m a n t p o i n t e d , i n t u r n , t o t h e C o u r t o f A p p e a l s ' 
d e c i s i o n i n D a v i s o n v. SAIF, 80 Or App 541 r e c o n 82 Or App 546 
( 1 9 8 6 ) , f o r t h e p r o p o s i t i o n t h a t a l l c l a i m s , d i s a b l i n g o r 
n o n d i s a b l i n g , must be c l o s e d b e f o r e t h e f i v e - y e a r a g g r a v a t i o n s t a t u t e 
b e g i n s t o r u n . 

I n D a v i s o n , t h e c l a i m a n t l o s t a s m a l l p o r t i o n o f h i s l i t t l e 
f i n g e r . SAIF a c c e p t e d t h e 1982 i n j u r y as n o n d i s a b l i n g . The c l a i m a n t 
d i d n o t seek r e c l a s s i f i c a t i o n o f t h e i n j u r y f r o m n o n d i s a b l i n g t o 
d i s a b l i n g w i t h i n one y e a r o f t h e i n j u r y . See ORS 6 5 6 . 2 6 2 ( 1 2 ) . The 
c l a i m a n t l a t e r s o u g h t r e c l a s s i f i c a t i o n f r o m t h e E v a l u a t i o n D i v i s i o n , 
c o n t e n d i n g t h a t h i s c l a i m had n e v e r been f o r m a l l y c l o s e d e i t h e r 
a d m i n i s t r a t i v e l y or by D e t e r m i n a t i o n O r d e r as r e q u i r e d by ORS 
6 5 6 . 2 6 8 ( 3 ) . SAIF c o n t e n d e d t h a t c l a i m a n t ' s r e q u e s t f o r 
r e c l a s s i f i c a t i o n was u n t i m e l y because SAIF's p r e v i o u s " N o t i c e o f 
A c c e p t a n c e " o f t h e c l a i m as n o n d i s a b l i n g had s i m u l t a n e o u s l y s a t i s f i e d 
t h e c l o s u r e r e q u i r e m e n t s o f ORS 6 5 6 . 2 6 8 ( 3 ) . 

The D a v i s o n c o u r t f i r s t f o u n d t h a t t h e c l a i m had been 
m i s c l a s s i f i e d f r o m t h e o u t s e t . Thus, ORS 6 5 6 . 2 6 2 ( 1 2 ) d i d n o t a p p l y . 
The c o u r t n e x t n o t e d t h a t SAIF conceded t h a t an i n s u r e r i s r e q u i r e d 
t o c l o s e a n o n d i s a b l i n g c l a i m . SAIF a r g u e d , h owever, t h a t i t s n o t i c e 
o f a c c e p t a n c e met t h a t r e q u i r e m e n t . The c o u r t d i s a g r e e d . The c o u r t 
f o u n d t h a t t h e n o t i c e d i d n o t c omply w i t h ORS 6 5 6 . 2 6 8 ( 3 ) because i t 
had n o t i n f o r m e d t h e c l a i m a n t t h a t i t was a n o t i c e o f c l o s u r e as 
r e q u i r e d by s t a t u t e . A c c o r d i n g l y , s i n c e t h e c l a i m had n o t been 
p r o p e r l y c l o s e d , t h e c o u r t r e a s o n e d t h a t t h e c l a i m a n t ' s r i g h t t o seek 
a D e t e r m i n a t i o n O r d e r had n o t y e t e x p i r e d . 

The i n t e r p l a y between f o r m e r ORS 6 5 6 . 2 6 2 ( 1 0 ) and ORS 
6 5 6 . 2 7 3 ( 4 ) was d i s c u s s e d by t h e C o u r t o f A p p e a l s i n S m i t h v. 
R i d g e p i n e , I n c . , 88 Or App 147 (1987 ) . I n Smi t h , c l a i m a n t s u s t a i n e d 
a low back i n j u r y on F e b r u a r y 8, 1980. The i n s u r e r a c c e p t e d t h e 
c l a i m as n o n d i s a b l i n g . C l a i m a n t r e c e i v e d t r e a t m e n t f o r her i n j u r y 
w h i c h was a p p a r e n t l y p a i d f o r by t h e i n s u r e r . The c l a i m was n e v e r 
c l o s e d . S u b s e q u e n t l y , on F e b r u a r y 19, 1985, t h e i n s u r e r r e c e i v e d a 
l e t t e r f r o m c l a i m a n t ' s p h y s i c i a n r e p o r t i n g t h a t c l a i m a n t s u f f e r e d 
f r o m a c h r o n i c back s t r a i n r e l a t e d t o t h e 1980 i n j u r y . The c o u r t 
t r e a t e d t h i s l e t t e r as a c l a i m f o r t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . The c o u r t c o n c l u d e d t h a t t h e c l a i m was b a r r e d because 
c l a i m a n t d i d n o t f i l e i t w i t h i n f i v e y e a r s o f her i n j u r y as r e q u i r e d 
by ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . The c o u r t d i d n o t d i s c u s s t h e f a c t t h a t t h e 
c l a i m had n e v e r been c l o s e d . Nor d i d t h e c o u r t a d d r e s s any i s s u e s 
r a i s e d by D a v i s o n , s u p r a . 

We have some d i f f i c u l t y r e c o n c i l i n g t h e two d e c i s i o n s . 
M o r e o v e r , i f t h e S m i t h r a t i o n a l e i s a p p l i c a b l e h e r e , t h e n t h e R e f e r e e 
l a c k e d j u r i s d i c t i o n t o c o n s i d e r t h e m e r i t s o f t h e c l a i m . I f , on t h e 
o t h e r hand, t h e p h i l o s o p h y u n d e r l y i n g D a v i s o n a p p l i e s so t h a t 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s do n o t b e g i n t o r u n u n t i l c l a i m 
c l o s u r e , t h e n t h e R e f e r e e p r o p e r l y e x e r c i s e d j u r i s d i c t i o n . 

More p r e c i s e l y , we must d e c i d e w h e t h e r f o r m e r ORS 
6 5 6 . 2 6 2 ( 1 0 ) i s a p p l i c a b l e . I f so, as was t r u e i n S m i t h , t h e n t h e 
R e f e r e e l a c k e d j u r i s d i c t i o n t o hear t h e c l a i m . I f f o r m e r ORS 
6 5 6 . 2 6 2 ( 1 0 ) i s n o t a p p l i c a b l e , as was t r u e i n D a v i s o n , t h e n t h e 
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R e f e r e e p r o p e r l y e x e r c i s e d j u r i s d i c t i o n . We c o n c l u d e i n t h i s r e g a r d 
t h a t f o r m e r ORS 6 5 6 . 2 6 2 ( 1 0 ) i s n o t a p p l i c a b l e . 

T h i s c o n c l u s i o n i s based upon o u r d e t e r m i n a t i o n t h a t f o r m e r 
ORS 6 5 6 . 2 6 2 ( 1 0 ) i s p r e m i s e d on t h e a s s u m p t i o n t h a t t h e c a r r i e r w i l l , 
upon c l a i m a c c e p t a n c e , c l a s s i f y t h e i n j u r y as d i s a b l i n g o r 
n o n d i s a b l i n g . A t t h a t t i m e , t h e c a r r i e r i s r e q u i r e d t o n o t i f y 
c l a i m a n t o f h i s r i g h t t o c h a l l e n g e t h a t c l a s s i f i c a t i o n w i t h i n one 
y e a r f r o m t h e d a t e o f i n j u r y . I f t h e c l a i m a n t f a i l s t o do s o , t h e n a 
c l a i m f o r t e m p o r a r y or p e r m a n e n t d i s a b i l i t y must be made as an 
a g g r a v a t i o n c l a i m . I n e f f e c t , a p p l i c a t i o n o f f o r m e r ORS 6 5 6 . 2 6 2 ( 1 0 ) 
r e s u l t s i n a d_e f a c t o c l o s u r e o f t h e c l a i m a f t e r one y e a r . 

H e r e , t h e e m p l o y e r i n i t i a l l y c l a s s i f i e d t h e c l a i m as 
n o n d i s a b l i n g and d e f e r r e d a c c e p t a n c e or d e n i a l . However, t h e 
e m p l o y e r ' s O c t o b e r 30, 1986 a c c e p t a n c e l e t t e r d i d n o t i n d i c a t e 
w h e t h e r t h e c l a i m was a c c e p t e d as a n o n d i s a b l i n g or a d i s a b l i n g 
c l a i m . M o r e o v e r , even i f one c o u l d assume t h a t t h e c l a i m was 
a c c e p t e d i n 1986 as n o n d i s a b l i n g because t h a t was t h e d e s i g n a t i o n a t 
t h e t i m e o f d e f e r r a l i n 1 9 8 1 , t h e a c c e p t a n c e l e t t e r n e v e r t h e l e s s 
f a i l e d t o i n f o r m c l a i m a n t o f h i s r i g h t t o c h a l l e n g e t h a t 
c l a s s i f i c a t i o n . Under t h e s e c i r c u m s t a n c e s , we w i l l n o t a p p l y f o r m e r 
ORS 6 5 6 . 2 6 2 ( 1 0 ) t o t r e a t t h e c l a i m , i n e f f e c t , as c l o s e d a f t e r one 
y e a r . 

I n sum, t h e e m p l o y e r ' s f a i l u r e t o c l a s s i f y c l a i m a n t ' s c l a i m 
as n o n d i s a b l i n g and t o i n f o r m c l a i m a n t o f h i s r i g h t t o c h a l l e n g e s uch 
a c l a s s i f i c a t i o n , c o u p l e d w i t h t h e e m p l o y e r ' s f a i l u r e t o c l o s e t h e 
c l a i m , c o n v i n c e s us t h a t D a v i s o n , r a t h e r t h a n S m i t h , i s c o n t r o l l i n g . 
We, t h e r e f o r e , c o n c l u d e t h a t t h e R e f e r e e p r o p e r l y e x e r c i s e d 
j u r i s d i c t i o n o v e r t h i s c l a i m . 

T e m p o r a r y D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had r e t i r e d f r o m t h e 
work f o r c e . He f o u n d t h a t an employee who has r e t i r e d f r o m t h e work 
f o r c e , r e g a r d l e s s o f t h e r e a s o n , i s n o t e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y c ompensation.. C l a i m a n t a r g u e s on r e v i e w t h a t he d i d n o t 
r e t i r e , b u t i n s t e a d s i m p l y r e f u s e d a j o b o u t s i d e h i s p h y s i c a l 
l i m i t a t i o n s . 

The d e t e r m i n a t i v e i n q u i r y as n o t e d by t h e Supreme C o u r t i n 
C u t r i g h t v. Weyerhaeuser Co., 299 Or 290, 296 ( 1 9 8 5 ) , and r e c e n t l y 
a p p l i e d by t h e C o u r t o f A p p e a l s i n N o f f s i n g e r v. Y o n c a l l a T i m b e r 
P r o d u c t s , 88 Or App 118 ( 1 9 8 7 ) , i s w h e t h e r c l a i m a n t has l o s t wages 
bec a u s e o f an i n a b i l i t y t o work as a r e s u l t o f h i s c o m p e n s a b l e 
c o n d i t i o n . N o f f s i n g e r , 88 Or App a t 1 2 1 . 

C l a i m a n t e l e c t e d s e v e r a n c e because he d i d n o t f e e l he c o u l d 
p e r f o r m t h e j o b t h a t was o f f e r e d t o him a f t e r t h e s t r i k e . T h e r e a r e 
no c o n t e m p o r a n e o u s m e d i c a l r e p o r t s a d d r e s s i n g t h i s p o i n t . However, 
c l a i m a n t went t o see Dr. Kappes, a r h e u m a t o l o g i s t and i n t e r n i s t , 
a b o u t one month f o l l o w i n g e l e c t i n g s e v e r a n c e . Dr. Kappes o p i n e d t h a t 
c l a i m a n t ' s p r o g n o s i s was g u a r d e d i n t e r m s o f l o n g t e r m o u t l o o k . He 
a l s o n o t e d s i g n i f i c a n t h i p f i n d i n g s . Two months l a t e r , D r s . C o l l i s 
and D a v i s o p i n e d t h a t c l a i m a n t was l i m i t e d t o l i g h t t o s e d e n t a r y 
a c t i v i t i e s . Based upon t h i s e v i d e n c e , we c o n c l u d e t h a t c l a i m a n t has 
p r o v e n by a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t , as a r e s u l t o f h i s 
c o m p e n s a b l e i n j u r y , he was n o t c a p a b l e o f p e r f o r m i n g t h e p o s t - s t r i k e 
j o b . 
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The e m p l o y e r c i t e s t h e C o u r t o f A p p e a l s ' d e c i s i o n i n K a r r 
v. SAIF, 79 Or App 250 ( 1 9 8 6 ) , f o r t h e p r o p o s i t i o n t h a t an 
i n v o l u n t a r y w i t h d r a w a l f r o m t h e work f o r c e , even t h o u g h caused by a 
c o m p e n s a b l e i n j u r y , e x t i n g u i s h e s a w o r k e r ' s e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . We a g r e e w i t h t h e e m p l o y e r ' s c h a r a c t e r i z a t i o n 
o f t h e h o l d i n g i n K a r r . We c o n c l u d e , however, t h a t K a r r i s f a c t u a l l y 
d i s t i n g u i s h a b l e . 

C l a i m a n t i n K a r r d i d n o t c o n t e s t t h e f i n d i n g t h a t he was 
r e t i r e d . He was i n h i s mid-60s a t t h e t i m e . H e r e , c l a i m a n t ' s 
r e c e i p t o f unemployment b e n e f i t s i s e v i d e n c e t h a t he has n o t r e t i r e d 
f r o m t h e work f o r c e . I n a d d i t i o n , Dr. C o l l i s r e p o r t e d t h a t c l a i m a n t 
was a t t e n d i n g c l a s s e s i n o r d e r t o r e t r a i n h i m s e l f f o r l i g h t w o r k . 
The e m p l o y e r o f f e r e d no e v i d e n c e o f r e t i r e m e n t o t h e r t h a n t h e f a c t 
t h a t c l a i m a n t s e v e r e d h i s employment. We f i n d t h a t c l a i m a n t has n o t 
w i t h d r a w n f r o m t h e work f o r c e . 

Second, a s s u m i n g c l a i m a n t has w i t h d r a w n f r o m t h e l a b o r 
f o r c e , K a r r d e a l t w i t h e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s 
upon r e o p e n i n g o f a p r e v i o u s l y c l o s e d c l a i m whereas t h i s c l a i m has 
n e v e r been c l o s e d . We have s e r i o u s d o u b t s w h e t h e r a r e t i r e m e n t f o r 
r e a s o n s r e l a t e d t o a compensable i n j u r y , p r i o r t o c l a i m c l o s u r e , 
e x t i n g u i s h e s a w o r k e r ' s r i g h t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

For t h e s e r e a s o n s , c l a i m a n t i s e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s u n t i l c l a i m a n t i s e i t h e r m e d i c a l l y s t a t i o n a r y and 
has r e t u r n e d t o work o r t h e c l a i m i s c l o s e d . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t r e q u e s t e d p e n a l t i e s f o r t h e e m p l o y e r ' s d e l a y e d 
payment o f t e m p o r a r y c o m p e n s a t i o n . T h e r e i s no e v i d e n c e i n t h e 
r e c o r d when t h e e m p l o y e r became aware t h a t c l a i m a n t had e l e c t e d 
s e v e r a n c e because o f h i s i n j u r y . The e m p l o y e r began p a y i n g b e n e f i t s 
s h o r t l y a f t e r c l a i m a n t f i l e d h i s h e a r i n g r e q u e s t . A t t h a t t i m e , i t 
p a i d b e n e f i t s r e t r o a c t i v e t o t h e d a t e when c l a i m a n t ' s d o c t o r o p i n e d 
c l a i m a n t was c a p a b l e o f l i g h t w o r k . We do n o t f i n d t h a t t h e e m p l o y e r 
was " u n r e a s o n a b l e i n n o t p a y i n g b e f o r e t h e n . 

C l a i m a n t a l s o a l l e g e s e n t i t l e m e n t t o p e n a l t i e s and a t t o r n e y 
f e e s f o r t h e e m p l o y e r ' s s u b s e q u e n t t e r m i n a t i o n o f b e n e f i t s a t t h e 
same t i m e i t recommended c l a i m a n t seek "Own M o t i o n " r e l i e f f r o m t h e 
B o a r d . I n t h i s r e g a r d , once an e m p l o y e r b e g i n s p a y i n g t e m p o r a r y 
d i s a b i l i t y b e n e f i t s , i t may n o t u n i l a t e r a l l y t e r m i n a t e t h o s e b e n e f i t s 
u n l e s s t h e w o r k e r has r e t u r n e d t o r e g u l a r work o r i s b o t h m e d i c a l l y 
s t a t i o n a r y and r e l e a s e d f o r w o r k . F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , 91 Or App 592, 595 on r e c o n 93 Or App 103, r e v den 307 
Or 236 (December 1 9 8 8 ) . 

H e r e , t h e e m p l o y e r u n i l a t e r a l l y t e r m i n a t e d b e n e f i t s a f t e r 
i t had a c c e p t e d t h e c l a i m and had begun p a y i n g t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . A t t h a t t i m e , none o f t h e c i r c u m s t a n c e s j u s t i f y i n g 
u n i l a t e r a l t e r m i n a t i o n o f t i m e l o s s had o c c u r r e d . Under t h e s e 
c i r c u m s t a n c e s , we f i n d t h a t t h e e m p l o y e r ' s u n i l a t e r a l t e r m i n a t i o n o f 
b e n e f i t s was i m p r o p e r . See B e r t h a J . M i n e r , 40 Van N a t t a 518 
( 1 9 8 8 ) . We c o n c l u d e t h a t a 25 p e r c e n t p e n a l t y i s a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1987 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
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d e c l i n e d t o award c l a i m a n t a d d i t i o n a l t e m p o r a r y d i s a b i l i t y i s 
r e v e r s e d . The c l a i m i s remanded t o t h e s e l f - i n s u r e d e m p l o y e r f o r 
f u r t h e r p r o c e s s i n g i n a c c o r d a n c e w i t h l a w . C l a i m a n t ' s a t t o r n e y i s 
awarded an a p p r o v e d f e e o f 25 p e r c e n t o f c l a i m a n t ' s i n c r e a s e d 
t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n , n o t t o e x c e e d $3,800. T h i s 
f e e award i s t o be p a i d o u t o f , n o t i n a d d i t i o n t o , c l a i m a n t ' s 
i n c r e a s e d c o m p e n s a t i o n . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
d e c l i n e d t o a s s e s s a p e n a l t y i s a l s o r e v e r s e d . The e m p l o y e r i s 
a s s e s s e d a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e amount o f t e m p o r a r y 
t o t a l d i s a b i l i t y due and o w i n g under t h i s o r d e r . As a r e a s o n a b l e 
a t t o r n e y f e e on t h e p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a 
$500 f e e , t o be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . The B o a r d 
a p p r o v e s a c l i e n t - p a i d f e e , n o t t o . e x c e e d $400. 

BERNICE ERWIN, Claimant WCB 86-04209 
Pozzi, et a l . , Claimant's Attorneys January 26, 1989 
B o t t i n i , e t a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Boar d on remand f r o m t h e C o u r t 
o f A p p e a l s f o r r e c o n s i d e r a t i o n p u r s u a n t t o t h e c o u r t ' s o p i n i o n i n 
A r m s t r o n g v. A s t e n - H i l l Co., 90 Or App 200, 205 ( 1 9 8 8 ) . E r w i n v. 
S a f e c o I n s u r a n c e Co., 92 Or App 99 ( 1 9 8 8 ) . A f t e r r e c o n s i d e r a t i o n , 
we i s s u e t h e f o l l o w i n g o r d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r 
t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f " o n g o i n g " m e d i c a l t r e a t m e n t 
f o r h er c u r r e n t back c o n d i t i o n "on t h e g r o u n d t h a t t h e need f o r 
t r e a t m e n t i s n o t c a u s a l l y r e l a t e d t o h e r compensable i n j u r y . 
C l a i m a n t c o n t e n d s t h a t her compensable i n j u r y r e m a i n s a m a t e r i a l 
c o n t r i b u t i n g f a c t o r o f her c u r r e n t need f o r t r e a t m e n t . I f t h e 
B o a r d a g r e e s , t h e i n s u r e r a r g u e s t h a t f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t i s n o t r e a s o n a b l e and n e c e s s a r y . 

The i s s u e i s m e d i c a l s e r v i c e s . I n our i n i t i a l o r d e r , 
i s s u e d O c t o b e r 16, 1987, we a f f i r m e d t h e o r d e r o f t h e R e f e r e e . On 
remand, we r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t had no back p r o b l e m s p r i o r t o December 1974. 
At t h a t t i m e , she s u s t a i n e d a compensable low back i n j u r y w h i l e 
l i f t i n g c a s e s o f beer f o r h e r e m p l o y e r . Her symptoms i n c l u d e d 
back p a i n and r a d i a t i n g p a i n and i n t e r m i t t e n t numbness i n b o t h 
l e g s . C l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , Dr. Fagan, d i a g n o s e d 
l u m b o s a c r a l s t r a i n and a r u p t u r e d lumbar d i s k . A m y e l o g r a m 
p e r f o r m e d i n A p r i l 1975 d e m o n s t r a t e d a m i l d l y p r o t r u d e d L4-5 d i s c , 
b i l a t e r a l l y . The r e c o r d c o n t a i n s no e v i d e n c e o f any p r i o r x - r a y s 
o r m y e l o g r a m s . C l a i m a n t f i l e d a c l a i m w h i c h was a c c e p t e d as a 
d i s a b l i n g i n j u r y . Her symptoms i m p r o v e d w i t h c o n s e r v a t i v e 
t r e a t m e n t , and Dr. Fagan r e l e a s e d her t o r e g u l a r work i n 
November 1975. 

C l a i m a n t l i v e d and worked i n A l a s k a f r o m May 1976 
t h r o u g h F e b r u a r y 1980, and she r e t u r n e d t o Oregon f o r b r i e f 
v i s i t s . D u r i n g t h i s p e r i o d she c o n t i n u e d t o e x p e r i e n c e 
s y m p t o m a t i c back and l e g f l a r e - u p s . W h i l e i n A l a s k a , she 
s e l f - t r e a t e d h er symptoms w i t h b e d r e s t , e x e r c i s e , and home 
t r a c t i o n . D u r i n g h e r v i s i t s t o Oregon she r e c e i v e d f u r t h e r 
t r e a t m e n t f r o m Dr. Fagan. I n p a r t i c u l a r , he h o s p i t a l i z e d c l a i m a n t 
f o r t r a c t i o n i n J a n u a r y 1977. S u r g e r y was c o n s i d e r e d a t t h a t 
t i m e , b u t n o t p e r f o r m e d when c l a i m a n t r e s p o n d e d p o s i t i v e l y t o t h e 
t r a c t i o n . 
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I n A p r i l 1978, c l a i m a n t s u s t a i n e d a r i g h t knee i n j u r y 
when she bumped i n t o t h e d r a w e r o f a f i l e c a b i n e t . She 
e x p e r i e n c e d no i n c r e a s e d back o r r a d i a t i n g l e g symptoms as a 
r e s u l t o f t h a t i n j u r y . A D e t e r m i n a t i o n O r d e r , i s s u e d J u l y 23, 
1979, c l o s e d c l a i m a n t ' s 1974 back i n j u r y c l a i m w i t h no award o f 
per m a n e n t d i s a b i l i t y . I n November 1980, c l a i m a n t and t h e i n s u r e r 
e n t e r e d i n t o a s t i p u l a t i o n whereby c l a i m a n t r e c e i v e d a 10 p e r c e n t 
award o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . The p a r t i e s 
a l s o s t i p u l a t e d t h a t c l a i m a n t w o u l d be e n t i t l e d t o o n g o i n g m e d i c a l 
c a r e and t r e a t m e n t p u r s u a n t t o ORS 656.245. 

I n F e b r u a r y 1980, c l a i m a n t e x p e r i e n c e d a s i g n i f i c a n t 
e x a c e r b a t i o n o f low back and b i l a t e r a l l e g p a i n f o l l o w i n g f a l l s a t 
her home i n A l a s k a on two s e p a r a t e o c c a s i o n s . S i n c e t h a t t i m e , 
she has c o n t i n u e d t o e x p e r i e n c e f a i r l y c o n s t a n t back and l e g 
symptoms. Repeat d i a g n o s t i c s t u d i e s i n May 1980, June 1980 and 
J u l y 1986 d e m o n s t r a t e d p r o g r e s s i v e l y w o r s e n i n g d e g e n e r a t i v e 
d i s e a s e a t L4-5 and L5-S1. 

C l a i m a n t moved back t o Oregon s h o r t l y a f t e r h er 
F e b r u a r y 1980 e x a c e r b a t i o n . She has r e m a i n e d i n t h e s t a t e e x c e p t 
f o r p e r i o d s i n 1984, 1985 and 1986 when she r e t u r n e d t o A l a s k a f o r 
s h o r t - t e r m j o b s o f s e v e r a l month's d u r a t i o n . W h i l e i n Oregon, she 
has r e c e i v e d c h i r o p r a c t i c t r e a t m e n t f r o m Dr. D a n i s on an as-needed 
b a s i s s i n c e May 1980. W h i l e i n A l a s k a , she r e c e i v e d massage 
t h e r a p y and DMSO t r e a t m e n t as a s u b s t i t u t e f o r c h i r o p r a c t i c 
m a n i p u l a t i o n , w h i c h was n o t r e a d i l y a v a i l a b l e due t o t h e 
r e m o t e n e s s o f t h e a r e a i n w h i c h she l i v e d and w o r k e d . 

I n e a r l y 1986, c l a i m a n t ' s a t t o r n e y c o n t a c t e d t h e i n s u r e r 
and i n q u i r e d w h e t h e r i t w o u l d v o l u n t a r i l y r e i m b u r s e c l a i m a n t f o r 
t h e massage t h e r a p y and DMSO t r e a t m e n t she r e c e i v e d i n A l a s k a . On 
F e b r u a r y 24, 1986, t h e i n s u r e r i s s u e d a d e n i a l o f c l a i m a n t ' s 
massage t h e r a p y and DMSO t r e a t m e n t on t h e g r o u n d t h a t t h e y were 
n o t c o v e r e d under t h e m e d i c a l r u l e s . The i n s u r e r a l s o d e n i e d a l l 
" o n g o i n g b e n e f i t s t o i n c l u d e m e d i c a l " on t h e g r o u n d t h a t 
c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t was u n r e l a t e d t o h i s 
co m p e n s a b l e i n j u r y . 

C l a i m a n t r e q u e s t e d a h e a r i n g o n ' t h e i n s u r e r ' s d e n i a l . 
A t h e a r i n g , t h e i n s u r e r i n c r e a s e d t h e scope o f i t s d e n i a l t o a l s o 
i n c l u d e d e n i a l o f f u r t h e r c h i r o p r a c t i c t r e a t m e n t on r e a s o n a b l e and 
n e c e s s a r y g r o u n d s . C l a i m a n t conceded t h a t her u n l i c e n s e d m e d i c a l 
t h e r a p y and DMSO t r e a t m e n t were n o t compensable and o n l y c o n t e s t e d 
t h e g e n e r a l d e n i a l o f o n g o i n g m e d i c a l b e n e f i t s . 

C l a i m a n t c r e d i b l y t e s t i f i e d r e g a r d i n g h e r c o n t i n u i n g 
s y m p t o m a t o l o g y up t o t h e t i m e o f her f a l l s i n e a r l y 1980. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s compensable i n j u r y i n 1974 c o n t r i b u t e d t o 
d e g e n e r a t i v e changes i n t h e lumbar r e g i o n o f her s p i n e . Her 
comp e n s a b l e i n j u r y c o n t i n u e s t o m a t e r i a l l y c o n t r i b u t e t o h e r 
c u r r e n t l o w back c o n d i t i o n . 

T h e r e i s no e v i d e n c e i n t h e r e c o r d o f d e n i e d o r 
o u t s t a n d i n g m e d i c a l s e r v i c e s c l a i m s f r o m c l a i m a n t f o r c h i r o p r a c t i c 
t r e a t m e n t . 
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CONCLUSIONS OF LAW AND OPINION 

D e n i a l on C a u s a t i o n Grounds 

The i n s u r e r ' s d e n i a l was ba s e d , i n p a r t , on t h e absence 
of a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t need f o r 
t r e a t m e n t and her compensable i n j u r y . The R e f e r e e u p h e l d t h e 
d e n i a l on t h o s e g r o u n d s a f t e r c o n c l u d i n g t h a t c l a i m a n t ' s f a l l a t 
home i n F e b r u a r y 1980 was an " i n t e r v e n i n g a c c i d e n t [ w h i c h ] 
s u p e r c e d e s t h e r e s p o n s i b i l i t y o f . . . [ t h e i n s u r e r ] . " On r e v i e w , 
c l a i m a n t c o n t e n d s t h a t her compensable i n j u r y r e m a i n s a m a t e r i a l 
c o n t r i b u t i n g cause o f her c u r r e n t need f o r t r e a t m e n t . See G r a b l e 
v. W e y e r h a e u s e r , 291 Or 387 ( 1 9 8 1 ) ; M i l l e r v. W e y e r h a e u s e r , 77 Or 
App 402 (1986 ) . We a g r e e . 

The c a u s a t i o n i s s u e i n t h i s case i s s u f f i c i e n t l y c o m p l e x 
t o r e q u i r e e x p e r t m e d i c a l o p i n i o n . C l a i m a n t r e l i e s on t h e 
o p i n i o n s o f Dr. Grewe, n e u r o l o g i s t , and Dr. D a n i s , t h e t r e a t i n g 
c h i r o p r a c t o r . B o t h p h y s i c i a n s t r a c e d c l a i m a n t ' s c u r r e n t c o n d i t i o n 
t o d i s c damage o c c u r r i n g a t t h e t i m e o f her i n i t i a l i n j u r y i n 
1974. The i n s u r e r r e l i e s on t h e c o n t r a r y o p i n i o n o f t h e 
I n d e p e n d e n t O r t h o p a e d i c and C h i r o p r a c t i c C o n s u l t a n t s and 
Dr. P a s q u e s i , n e u r o l o g i s t . The C o n s u l t a n t s a t t r i b u t e d 
c l a i m a n t ' s c u r r e n t c o n d i t i o n t o d e g e n e r a t i v e d i s c d i s e a s e and 
o s t e o a r t h r i t i s , u n r e l a t e d t o t h e 1974 i n j u r y . Dr. P a s q u e s i o p i n e d 
t h a t c l a i m a n t ' s c o n d i t i o n was " p r i m a r i l y " a t t r i b u t a b l e t o her 
f a l l s i n e a r l y 1980. 

On r e v i e w , t h e i n s u r e r a r g u e s t h a t t h e o p i n i o n o f 
Dr. D a n i s i s e n t i t l e d t o l i t t l e w e i g h t because he was unaware o f 
c l a i m a n t ' s f a l l s i n e a r l y 1980. We a g r e e and d i s c o u n t h i s o p i n i o n 
a c c o r d i n g l y . 

The i n s u r e r f u r t h e r c o n t e n d s t h a t Dr. Grewe's o p i n i o n i s 
e n t i t l e d t o l i t t l e w e i g h t because i t i s based on c l a i m a n t ' s 
h i s t o r y o f c o n t i n u i n g symptoms up t o t h e t i m e o f her f a l l s i n 
1980. The i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s t e s t i m o n y on t h a t 
i s s u e was n o t c r e d i b l e and t h a t t h e r e c o r d does n o t o t h e r w i s e 
s u p p o r t a h i s t o r y o f c o n t i n u i n g symptoms. I n s u p p o r t o f i t s 
a r g u m e n t , t h e i n s u r e r n o t e s : ( 1 ) t h e l a c k o f d o c u m e n t a r y e v i d e n c e 
t o s u p p o r t c l a i m a n t ' s a l l e g e d t e s t i m o n y t h a t she c o n t i n u e d t o 
r e c e i v e c h i r o p r a c t i c t r e a t m e n t f o r h e r symptoms up t o t h e t i m e o f 
her f a l l s i n 1980; ( 2 ) t h e f a c t t h a t d o c u m e n t a r y e v i d e n c e 
c o n t r a d i c t s c l a i m a n t ' s t e s t i m o n y t h a t she d i d n o t f i l e a c l a i m f o r 
t h e r i g h t knee i n j u r y she s u s t a i n e d i n 1978; and ( 3 ) t h e f a c t t h a t 
c l a i m a n t i n i t i a l l y r e p o r t e d t h a t her f a l l s i n 1980 were t h e r e s u l t 
o f her knee g i v i n g way, whereas she t e s t i f i e d t h a t she f e l l 
b e cause she s n e e z e d . 

A p p a r e n t l y , t h e R e f e r e e was p e r s u a d e d by t h i s a r g u m e n t . 
I n d e c i d i n g t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h er c o n d i t i o n 
was c o m p e n s a b l e , t h e R e f e r e e s t a t e d t h a t t h e " d o c u m e n t a r y e v i d e n c e 
i n t h e f i l e shows t o o many c o n t r a d i c t o r y f a c t s . " He a l s o n o t e d 
t h a t he d i d n o t b e l i e v e c l a i m a n t ' s t e s t i m o n y t h a t she d i d n o t f i l e 
a c l a i m f o r t h e r i g h t knee i n j u r y she s u s t a i n e d i n 1978. We 
assume t h a t t h e R e f e r e e f o u n d t h e s e i n c o n s i s t e n c i e s t o be r e l e v a n t 
i n s o f a r as t h e y r e f l e c t e d on t h e a c c u r a c y o f t h e h i s t o r y c l a i m a n t 
p r o v i d e d Dr. Grewe. We i n t e r p r e t t h e R e f e r e e ' s s t a t e m e n t s as an 
a d v e r s e c r e d i b i l i t y f i n d i n g based on t h e s u b s t a n c e o f t h e r e c o r d 
r a t h e r t h a n c l a i m a n t ' s demeanor. As a r e s u l t we g i v e no s p e c i a l 
d e f e r e n c e t o t h a t f i n d i n g . 
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Based on our de_ novo r e v i e w o f t h e r e c o r d , we a r e n o t 
p e r s u a d e d t h a t c l a i m a n t p r o v i d e d Dr. Grewe w i t h an i n a c c u r a t e 
h i s t o r y o f c o n t i n u i n g symptoms. C o n t r a r y t o t h e i n s u r e r ' s 
a s s e r t i o n , c l a i m a n t t e s t i f i e d t h a t she began r e c e i v i n g r e g u l a r 
c h i r o p r a c t i c t r e a t m e n t a f t e r , n o t b e f o r e , her f a l l s i n 1980. T h a t 
t e s t i m o n y i s c o n s i s t e n t w i t h t h e absence o f c h i r o p r a c t i c t r e a t m e n t 
r e c o r d s p r i o r t o m i d - 1 9 8 0 . F u r t h e r m o r e , c l a i m a n t p r o v i d e d a 
s a t i s f a c t o r y e x p l a n a t i o n f o r her i n i t i a l s t a t e m e n t t h a t she had 
n o t f i l e d a c l a i m f o r her r i g h t knee i n j u r y . S p e c i f i c a l l y , she 
e x p l a i n e d t h a t she d i d n o t r e a l i z e t h a t t h e i n f o r m a l r e p o r t she 
gave her e m p l o y e r was c o n s i d e r e d t o be a c l a i m . F i n a l l y , 
c l a i m a n t ' s d i f f e r i n g s t o r i e s r e g a r d i n g t h e p r e c i s e r e a s o n f o r her 
f a l l s i s a c o l l a t e r a l i s s u e w h i c h i s n o t d i r e c t l y r e l e v a n t t o 
d e t e r m i n i n g t h e n a t u r e o f her symptoms p r i o r t o t h o s e f a l l s . 

We r e c o g n i z e t h a t i n c o n s i s t e n c i e s on c o l l a t e r a l i s s u e s 
can be g r o u n d s f o r d i s r e g a r d i n g a c l a i m a n t ' s e n t i r e t e s t i m o n y . I n 
a d d i t i o n , we a r e aware t h a t c l a i m a n t e x h i b i t e d a g e n e r a l l y p o o r 
memory r e g a r d i n g her s y m p t o m a t i c and t r e a t m e n t h i s t o r y . 
N o n e t h e l e s s , t h e d o c u m e n t a r y r e c o r d o t h e r w i s e e s t a b l i s h e s t h a t she 
c o n t i n u e d t o e x p e r i e n c e symptoms up t o t h e t i m e o f h e r f a l l s i n 
1980. F i r s t , Dr. Fagan's r e p o r t s and t h e i n s u r e r ' s own r e c o r d s 
i n d i c a t e t h a t c l a i m a n t c o n t i n u e d t o r e c e i v e t r e a t m e n t f r o m Fagan 
f o r s y m p t o m a t i c f l a r e - u p s a t l e a s t u n t i l J a n u a r y 1979. Second, 
c l a i m a n t has c o n s i s t e n t l y p r o v i d e d a h i s t o r y o f c o n t i n u i n g 
symptoms up t o t h e t i m e o f her f a l l s i n 1980, and t h e r e i s no 
c o n t r a r y e v i d e n c e t h a t c l a i m a n t ' s symptoms had r e s o l v e d p r i o r t o 
t h a t t i m e . T h i r d , a h i s t o r y o f c o n t i n u i n g s y m p t o m a t i c f l a r e - u p s 
i s c o n s i s t e n t w i t h 1975 d i a g n o s t i c s t u d i e s d e m o n s t r a t i n g lumbar 
d i s c damage. F i n a l l y , t h e November 1980 s t i p u l a t i o n b etween t h e 
p a r t i e s s u g g e s t s t h a t f u r t h e r f l a r e - u p s were a n t i c i p a t e d . Under 
t h a t s t i p u l a t i o n , c l a i m a n t r e c e i v e d an award o f 10 p e r c e n t 
p e r m a n e n t p a r t i a l d i s a b i l i t y and p r e s e r v e d her r i g h t t o o n g o i n g 
m e d i c a l c a r e p u r s u a n t t o ORS 656.245. 

I n l i g h t o f t h e above d i s c u s s i o n , we c o n c l u d e t h a t t h e 
h i s t o r y o f c o n t i n u e d symptoms on w h i c h Dr. Grewe based h i s o p i n i o n 
was a c c u r a t e . We f u r t h e r c o n c l u d e t h a t h i s o p i n i o n i s more 
p e r s u a s i v e t h a n t h e c o n t r a r y r e p o r t s i s s u e d by t h e i n d e p e n d e n t 
m e d i c a l e x a m i n e r s . Not o n l y i s Dr. Grewe a s p e c i a l i s t i n 
n e u r o l o g y , b u t h i s o p i n i o n i s b o t h w e l l - r e a s o n e d and c o n s i s t e n t 
w i t h c l a i m a n t ' s a s y m p t o m a t i c c o n d i t i o n p r i o r t o t h e 1974 i n j u r y , 
her r e g u l a r s y m p t o m a t i c f l a r e - u p s s i n c e t h a t t i m e , and 1975 
d i a g n o s t i c s t u d i e s d e m o n s t r a t i n g e v i d e n c e o f d i s c damage. 

F u r t h e r m o r e , c o n t r a r y t o t h e i n s u r e r ' s c o n t e n t i o n , 
Dr. Grewe's o p i n i o n has been c o n s i s t e n t t h r o u g h o u t t h e c o u r s e o f 
h i s t r e a t m e n t . The i n s u r e r n o t e s t h a t Dr. Grewe i n i t i a l l y 
i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o a "new i n j u r y " 
and t h a t he c o n c u r r e d w i t h Dr. P a s q u e s i ' s p o s i t i o n t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n was " p r i m a r i l y " a t t r i b u t a b l e t o h e r f a l l s i n 
F e b r u a r y 1980. However, Dr. Grewe a l s o s t a t e d t h a t he w o u l d 
change h i s o p i n i o n " i f t h e r e was e v i d e n c e o f a r u p t u r e d d i s c and 
r e c o r d s s u g g e s t [ s i c ] n e r v e r o o t c o m p r e s s i o n f i n d i n g s i n 
1974-1975 . . . " A c c o r d i n g l y , t h e f a c t t h a t he changed h i s 
p o s i t i o n a f t e r r e v i e w i n g c l a i m a n t ' s A p r i l 1975 d i a g n o s t i c s t u d i e s 
does n o t a d v e r s e l y a f f e c t t h e w e i g h t o f h i s o p i n i o n . M o r e o v e r , 
Dr. P a s q u e s i ' s o p i n i o n does n o t r u l e o u t an a d d i t i o n a l , m a t e r i a l 
c o n t r i b u t i o n f r o m t h e 1974 i n j u r y . 

F i n a l l y , t h e c o n t r a r y o p i n i o n s f r o m t h e O r t h o p a e d i c and 
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C h i r o p r a c t i c C o n s u l t a n t s a r e l e s s c o n s i s t e n t w i t h t h e r e c o r d as a 
w h o l e . I n p a r t i c u l a r , t h e y do n o t a d e q u a t e l y e x p l a i n t h e i r 
o p i n i o n t h a t t h e 1974 i n j u r y d i d n o t c o n t r i b u t e t o c l a i m a n t ' s d i s c 
damage. N e i t h e r o p i n i o n a d d r e s s e s t h e s i g n i f i c a n c e o f t h e 1975 
d i a g n o s t i c s t u d i e s and t h e f a c t c l a i m a n t was a s y m p t o m a t i c p r i o r t o 
t h e 1974 i n j u r y b u t has e x p e r i e n c e d r e g u l a r s y m p t o m a t i c f l a r e - u p s 
s i n c e t h a t t i m e . I n f a c t , t h e r e p o r t f r o m t h e O r t h o p a e d i c 
C o n s u l t a n t s i n d i c a t e s t h a t t h e y had no knowledge o f t h e A p r i l 1975 
d i a g n o s t i c s t u d i e s a t t h e t i m e t h e y r e n d e r e d t h e i r o p i n i o n . 

We, t h e r e f o r e , r e l y on Dr. Grewe's o p i n i o n and c o n c l u d e 
t h a t c l a i m a n t ' s c ompensable i n j u r y r e m a i n s a m a t e r i a l c o n t r i b u t i n g 
c a u s e o f h e r c u r r e n t c o n d i t i o n . A c c o r d i n g l y , t h e R e f e r e e e r r e d i n 
u p h o l d i n g t h e i n s u r e r ' s d e n i a l on c a u s a t i o n g r o u n d s . 

D e n i a l on R e a s o n a b l e and N e c e s s a r y Grounds 

We t u r n t o t h e i n s u r e r ' s a l t e r n a t i v e c o n t e n t i o n t h a t 
o n g o i n g c h i r o p r a c t i c t r e a t m e n t i s n e i t h e r r e a s o n a b l e n o r 
n e c e s s a r y . We c o n c l u d e t h a t i t s d e n i a l on t h o s e g r o u n d s s h o u l d 
a l s o be s e t a s i d e . T h e r e i s no e v i d e n c e i n t h e r e c o r d o f u n p a i d 
b i l l s o r o u t s t a n d i n g m e d i c a l s e r v i c e s c l a i m s a t t h e t i m e t h e 
i n s u r e r i s s u e d i t s d e n i a l . We, t h e r e f o r e , c o n c l u d e t h a t t h e 
d e n i a l was f o r a l l f u t u r e c h i r o p r a c t i c t r e a t m e n t . A d e n i a l o f a l l 
f u t u r e t r e a t m e n t on r e a s o n a b l e and n e c e s s a r y g r o u n d s i s o v e r b r o a d 
and i n v a l i d . A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e and s e t a s i d e 
t h e i n s u r e r ' s d e n i a l . 

A t t o r n e y Fee on Review 

F i n a l l y , c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a s s e s s e d 
f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g and on r e v i e w r e g a r d i n g t h e 
m e d i c a l s e r v i c e s i s s u e . See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we 
c a n n o t a p p r o v e an a s s e s s e d f e e w i t h o u t a s t a t e m e n t o f s e r v i c e s . 
See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been 
r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be a u t h o r i z e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1987 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l o f o n g o i n g m e d i c a l b e n e f i t s i s s e t a s i d e . 
The c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . 

RICK J. FAWVER, Claimant WCB 88-04829 & 88-03894 
Vick & Gutzler, Claimant's Attorneys January 26, 1989 
Edward C. Olson, Defense Attorney Order of Dismissal 
S t a f f o r d Hazelett, Defense Attorney 

C l a i m a n t has r e q u e s t e d r e v i e w o f R e f e r e e P e t e r s o n ' s 
o r d e r d a t e d O c t o b e r 24, 1988. We have r e v i e w e d t h e r e q u e s t t o 
d e t e r m i n e w h e t h e r we have j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . We 
c o n c l u d e t h a t we l a c k j u r i s d i c t i o n . 

FINDINGS OF FACT 

The R e f e r e e ' s o r d e r i s s u e d O c t o b e r 24, 1988. On 
December 22, 1988, c l a i m a n t m a i l e d a r e q u e s t f o r Board r e v i e w o f 
t h e R e f e r e e ' s o r d e r . The r e q u e s t , w h i c h was m a i l e d by c e r t i f i e d 
m a i l , i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon t h e 
o t h e r p a r t i e s t o t h e h e a r i n g b e f o r e t h e R e f e r e e . The Bo a r d 
r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e v i e w on December 23, 1988. 
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The r e q u e s t f o r Board r e v i e w was m a i l e d more t h a n 30 
days a f t e r t h e R e f e r e e ' s o r d e r . The p a r t i e s t o t h e p r o c e e d i n g d i d 
n o t r e c e i v e n o t i c e o f t h e r e q u e s t w i t h i n 30 days o f t h e R e f e r e e ' s 
o r d e r . 

CONCLUSIONS OF LAW 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Bo a r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l . p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, t h e 3 0 t h day a f t e r t h e R e f e r e e ' s O c t o b e r 24, 1988 
o r d e r was November 23, 1988. Y e t , c l a i m a n t ' s r e q u e s t f o r B o a r d 
r e v i e w was f i l e d December 22, 1988, t h e d a t e he m a i l e d , by 
c e r t i f i e d m a i l , h i s r e q u e s t f o r Board r e v i e w o f t h e R e f e r e e ' s 
o r d e r . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . M o r e o v e r , t h e r e c o r d f a i l s t o 
e s t a b l i s h t h a t t h e o t h e r p a r t i e s t o t h e p r o c e e d i n g were p r o v i d e d 
w i t h a copy, or r e c e i v e d a c t u a l k n o w l e d g e , o f c l a i m a n t ' s r e q u e s t 
f o r Board r e v i e w w i t h i n 30 days o f t h e R e f e r e e ' s o r d e r . Under 
such c i r c u m s t a n c e s , we l a c k j u r i s d i c t i o n t o r e v i e w t h e R e f e r e e ' s 
o r d e r , w h i c h has become f i n a l by o p e r a t i o n o f la w . See ORS 
6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; A r g o n a u t I n s u r a n c e v. K i n g , s u p r a . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. 

DAVID C. H0LC0MB, Claimant WCB TP-88035 
John L. H i l t s , Claimant's Attorney January 26, 1989 
James E. G r i f f i n , Ass't. Attorney General Third Party D i s t r i b u t i o n Order 

C l a i m a n t ' s c o u n s e l has p e t i t i o n e d t h e Board f o r t h e 
a l l o w a n c e o f an e x t r a o r d i n a r y a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d 
i n c o n n e c t i o n w i t h a t h i r d p a r t y s e t t l e m e n t . S p e c i f i c a l l y , 
c o u n s e l seeks a p p r o v a l o f an a t t o r n e y f e e e q u a l t o 40 p e r c e n t o f 
t h e $20,000 s e t t l e m e n t . i . e . , $8,000. The SAIF C o r p o r a t i o n , as 
p a y i n g a g e n c y , o b j e c t s t o t h e r e q u e s t . We f i n d t h a t e x t r a o r d i n a r y 
c i r c u m s t a n c e s do n o t e x i s t t o j u s t i f y such an a t t o r n e y f e e . 

FINDINGS 

C l a i m a n t s u f f e r e d s e r i o u s c ompensable i n j u r i e s w h i l e 
w o r k i n g as a s e c u r i t y g u a r d f o r a h o s p i t a l , i n s u r e d by SAIF. 
S p e c i f i c a l l y , he was s h o t by an i n t o x i c a t e d i n d i v i d u a l , who had 
p r e v i o u s l y been a r r e s t e d f o r d r i v i n g under t h e i n f l u e n c e o f 
i n t o x i c a n t s and t r a n s p o r t e d t o t h e h o s p i t a l t o u n d e r g o a b l o o d 
t e s t . The e v e n t s w h i c h l e d t o t h e a s s a u l t began when c l a i m a n t 
o b j e c t e d t o t h e i n d i v i d u a l ' s s m o k i n g near some oxy g e n t a n k s . 
F o l l o w i n g a s t r u g g l e , p o l i c e o f f i c e r s removed t h e i n d i v i d u a l f r o m 
t h e h o s p i t a l , b u t d i d n o t i n c a r c e r a t e h i m . T h e r e a f t e r , t h e 
i n d i v i d u a l r e t u r n e d t o t h e h o s p i t a l and s h o t c l a i m a n t . 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e 
p o s s i b i l i t y o f b r i n g i n g s u i t a g a i n s t t h e c i t y and i t s p o l i c e 
o f f i c e r s . He and h i s c o u n s e l e n t e r e d i n t o a c o n t i n g e n t f e e 
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a g r e e m e n t . C l a i m a n t a g r e e d t o pay h i s c o u n s e l 33 1/3 p e r c e n t o f 
t h e g r o s s p r o c e e d s r e c e i v e d by s e t t l e m e n t 5 days p r i o r t o t r i a l . 
T h i s f e e i n c r e a s e d t o 40 p e r c e n t o f t h e p r o c e e d s r e c e i v e d 5 days 
" b e f o r e and t h r o u g h t r i a l and t h r o u g h any a p p e a l s . " 

E v e n t u a l l y , an a c t i o n f o r d e p r i v a t i o n o f c l a i m a n t ' s 
c i v i l r i g h t s and n e g l i g e n c e was i n i t i a t e d . The t h i r d p a r t y 
d e f e n d a n t s moved f o r summary j u d g m e n t , c o n t e n d i n g t h a t t h e y were 
immune f r o m l i a b i l i t y because c l a i m a n t ' s i n j u r i e s were c o v e r e d by 
w o r k e r s ' c o m p e n s a t i o n and t h a t t h e p o l i c e o f f i c e r s were immune 
f r o m l i a b i l i t y . The m o t i o n f o r summary j u d g m e n t was g r a n t e d . 

C l a i m a n t a p p e a l e d t h e o r d e r o f summary j u d g m e n t t o t h e 
C o u r t o f A p p e a l s . W h i l e t h e a p p e a l . w a s p e n d i n g , w i t h SAIF's 
a p p r o v a l , c l a i m a n t and t h e t h i r d p a r t i e s s e t t l e d h i s cause o f 
a c t i o n f o r $20,000. 

C l a i m a n t ' s c o u n s e l ' s l i t i g a t i o n c o s t s t o t a l $2,667.88. 
He has expended some 116 h o u r s w h i l e r e p r e s e n t i n g c l a i m a n t i n t h i s 
m a t t e r . These e f f o r t s p r i m a r i l y i n c l u d e i n v e s t i g a t i o n , l e g a l 
r e s e a r c h , d e p o s i t i o n s , c o m p l a i n t d r a f t i n g , r e s p o n d i n g t o t h e 
m o t i o n f o r summary j u d g m e n t , p e t i t i o n i n g f o r j u d i c i a l r e v i e w , 
p r e p a r i n g an a p p e l l a t e b r i e f , and s e t t l e m e n t n e g o t i a t i o n s . 

ULTIMATE FINDINGS 

T h i s t h i r d p a r t y case does n o t p r e s e n t e x t r a o r d i n a r y 
c i r c u m s t a n c e s . 

CONCLUSIONS OF LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e o r wrong o f a t h i r d p e r s o n n o t i n t h e same e m p l o y , t h e 
w o r k e r s h a l l e l e c t w h e t h e r t o r e c o v e r damages f r o m t h e t h i r d . 
p e r s o n . ORS 656.578. The p r o c e e d s o f any damages r e c o v e r e d f r o m 
t h e t h i r d p e r s o n by t h e w o r k e r s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s s h a r e o f t h e p r o c e e d s . ORS 6 5 6 . 5 9 3 ( 1 ) . 

I f t h e w o r k e r o r b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o 
a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and 
p r o p e r , " p r o v i d e d t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o w h i c h 
he i s e n t i t l e d u n d e r ORS 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; 
E s t a t e o f T r o y Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . 
Any c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " 
s h a l l be r e s o l v e d by t h e B o a r d . ORS 6 5 6 . 5 9 3 ( 3 ) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by j u d g m e n t , ORS 6 5 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y 
a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by s e t t l e m e n t . R o b e r t L. C a v i l , 39 Van N a t t a 721 ( 1 9 8 7 ) . ORS 
6 5 6 . 5 9 3 ( 1 ) p r o v i d e s i n e x a c t d e t a i l how, and i n what o r d e r , t h e 
p r o c e e d s o f any damages s h a l l be d i s t r i b u t e d . 

To b e g i n , ' c o s t s and a t t o r n e y f e e s i n c u r r e d s h a l l be 
i n i t i a l l y d i s b u r s e d . ORS 656 . 593 ( 1 ) (a ) . The a t t o r n e y f e e s i n no 
e v e n t s h a l l e x c e e d t h e a d v i s o r y s c h e d u l e o f f e e s e s t a b l i s h e d by 
t h e B o a r d f o r t h i r d p a r t y a c t i o n s . ORS 656 . 593 ( 1) ( a ) ; S h i p l e y v. 
SAIF, 79 Or App 149, 152-53 ( 1 9 8 6 ) . 

The w o r k e r s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e 
b a l a n c e o f t h e r e c o v e r y . ORS 656 . 593 ( 1 ) ( b ) . The p a y i n g agency 
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s h a l l be p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t 
t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , 
f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r 
t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e 
e x p e n d i t u r e s f o r c o m p e n s a t i o n and o t h e r c o s t s o f t h e w o r k e r ' s 
c l a i m under ORS 656.001 t o 656.794. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any 
r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e w o r k e r . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

The B o a r d ' s a d v i s o r y s c h e d u l e c o n c e r n i n g a t t o r n e y f e e s 
i n t h i r d p a r t y c a s e s i s s e t f o r t h i n OAR 438-15-095. The 
a f o r e m e n t i o n e d r u l e p r o v i d e s as f o l l o w s : 

" U n l e s s o t h e r w i s e o r d e r e d by t h e B o a r d 
a f t e r a f i n d i n g o f e x t r a o r d i n a r y • 
c i r c u m s t a n c e s , an a t t o r n e y f e e n o t t o 
e x c e e d 33 1/3 p e r c e n t o f t h e g r o s s r e c o v e r y 
o b t a i n e d by t h e p l a i n t i f f i n an a c t i o n 
m a i n t a i n e d under t h e p r o v i s i o n s o f ORS 
656.576 t o 656.595 i s a u t h o r i z e d . " 

E x t r a o r d i n a r y a t t o r n e y f e e s have been awarded i n 
p r e v i o u s t h i r d p a r t y c a s e s . I n L e o n a r d F. K i s o r , 35 Van N a t t a 282 
( 1 9 8 3 ) , t h e Oregon c o u n s e l , a s p e c i a l i s t i n l i t i g a t i o n i n v o l v i n g 
t h e complex i s s u e o f a s b e s t o s e x p o s u r e and m e s o t h e l i o m a , had 
a s s o c i a t e d w i t h W a s h i n g t o n c o u n s e l i n o r d e r t o t a k e a d v a n t a g e o f 
W a s h i n g t o n ' s a p p a r e n t l y more f a v o r a b l e p r o d u c t s l i a b i l i t y l a w . As 
an example o f t h e c o m p l e x i t y o f t h e t h i r d p a r t y l i a b i l i t y i s s u e , 
t h e Oregon c o u n s e l r e f e r r e d t o a s i m i l a r c a s e , w h i c h i n v o l v e d 
a p p r o x i m a t e l y 78,000 pages o f d o c u m e n t a r y m a t e r i a l . The p a y i n g 
agency d i d n o t o b j e c t t o an e x t r a o r d i n a r y f e e ; i t o n l y q u e s t i o n e d 
w h e t h e r i t had a u t h o r i t y t o a g r e e t o a f e e a r r a n g e m e n t w h i c h w o u l d 
r e s u l t i n a f e e e x c e e d i n g 33 1/3 p e r c e n t o f t h e t h i r d p a r t y 
r e c o v e r y . A f t e r r e v i e w i n g t h e m a t t e r , t h e Board a l l o w e d a f e e 
e q u a l t o 40 p e r c e n t o f t h e p r o c e e d s f r o m t h e t h i r d p a r t y r e c o v e r y . 

I n John G a l a n o p o u l o s , 35 Van N a t t a 548 ( 1 9 8 3 ) , 
c l a i m a n t ' s c o u n s e l had p r o c e e d e d w i t h c l a i m a n t ' s m e d i c a l 
m a l p r a c t i c e a c t i o n a f t e r h i s p r i o r c o u n s e l had recommended a 
$10,000 s e t t l e m e n t . L e g a l and m e d i c a l r e s e a r c h , as w e l l as 
i n v e s t i g a t i o n and t r i a l p r e p a r a t i o n , o c c u p i e d t h e v a s t m a j o r i t y o f 
c l a i m a n t ' s c o u n s e l ' s t i m e f o r t h e t h r e e months p r e c e d i n g t h e 5-day 
t r i a l . The j u r y awarded c l a i m a n t $139,000. P e r s u a d e d t h a t t h e s e 
e f f o r t s expended by c o u n s e l i n t h e c o u r s e o f p r e p a r i n g f o r and 
t r y i n g t h e m a l p r a c t i c e a c t i o n r e p r e s e n t e d e x t r a o r d i n a r y s e r v i c e s , 
t h e B o a r d a l l o w e d an a t t o r n e y f e e e q u a l t o 40 p e r c e n t o f t h e t h i r d 
p a r t y j u d g m e n t . 

F i n a l l y , i n John P. C h r i s t e n s e n , 38 Van N a t t a 613 
( 1 9 8 6 ) , c l a i m a n t ' s c o u n s e l had l i t i g a t e d t h e t h i r d p a r t y a c t i o n 
o v e r a 1 0 - y e a r p e r i o d , i n c l u d i n g two p r e s e n t a t i o n s on p r e - t r i a l 
p r o c e d u r a l i s s u e s b e f o r e t h e Oregon Supreme C o u r t . The case was 
f i n a l l y t r i e d some 9 y e a r s a f t e r t h e commencement o f t h e a c t i o n . 
T h a t t r i a l r e s u l t e d i n a m i s t r i a l . On t h e eve o f t h e s e c o n d 
t r i a l , t h e t h i r d p a r t y a c t i o n was s e t t l e d f o r $87,500. The p a y i n g 
a g ency r a i s e d no o b j e c t i o n t o c l a i m a n t ' s c o u n s e l ' s r e q u e s t f o r an 
a t t o r n e y f e e e q u a l t o 50 p e r c e n t o f t h e s e t t l e m e n t p r o c e e d s . 
G i v e n such c i r c u m s t a n c e s , t h e B o a r d a l l o w e d t h e e x t r a o r d i n a r y 
a t t o r n e y f e e r e q u e s t . 

H e r e , c l a i m a n t ' s c o u n s e l has u n d o u b t e d l y expended many 
h o u r s i n i n v e s t i g a t i o n , r e s e a r c h , and p r e p a r a t i o n w h i l e 
r e p r e s e n t i n g h i s c l i e n t a t t h e c i r c u i t and a p p e l l a t e c o u r t 
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l e v e l s . I n a d d i t i o n , e s t a b l i s h i n g t h e t h i r d p a r t y ' s l i a b i l i t y f o r 
c l a i m a n t ' s i n j u r i e s w o u l d c e r t a i n l y a ppear t o be a c h a l l e n g e . 
However, t h e r e c o r d does n o t e s t a b l i s h t h a t t h e l i a b i l i t y t h e 
i s s u e i t s e l f , e i t h e r l e g a l l y o r f a c t u a l l y , was p a r t i c u l a r l y 
c o m p l e x . See K i s o r , s u p r a . 

M o r e o v e r , u n l i k e G a l a n o p o u l o s and C h r i s t i e n s e n , t h e 
s e t t l e m e n t o f t h i s t h i r d p a r t y a c t i o n was n o t a c h i e v e d as a r e s u l t 
o f s e v e r a l days i n t r i a l o r f o l l o w i n g a l e n g t h y a p p e l l a t e 
h i s t o r y . We a l s o n o t e p a r e n t h e t i c a l l y t h a t t h e c o n t i n g e n t f e e 
agr e e m e n t c a l l s f o r a f e e o f 33 1/3 p e r c e n t o f t h e r e c o v e r y when 
t h e s e t t l e m e n t i s r e a c h e d 5 days p r i o r t o t r i a l . I nasmuch as no 
t r i a l has e v e r been h e l d , we c o n s i d e r t h i s c o n t r a c t u a l p r o v i s i o n 
t o be a p p l i c a b l e . F i n a l l y , a p p a r e n t l y because i t s s h a r e o f t h e 
p r o c e e d s w o u l d be r e d u c e d s h o u l d we g r a n t c l a i m a n t ' s c o u n s e l ' s 
r e q u e s t , SAIF o b j e c t s t o t h e a l l o w a n c e o f an e x t r a o r d i n a r y 
a t t o r n e y f e e . 

We a r e n o t p e r s u a d e d t h a t t h e s e c i r c u m s t a n c e s compare 
f a v o r a b l y w i t h t h o s e p r e s e n t i n t h e cas e s p r e v i o u s l y d i s c u s s e d . 
Thus, we f i n d t h a t t h i s t h i r d p a r t y case does n o t p r e s e n t 
e x t r a o r d i n a r y c i r c u m s t a n c e s . C o n s e q u e n t l y , we c o n c l u d e t h a t an 
e x t r a o r d i n a r y a t t o r n e y f e e i s n o t j u s t i f i e d . 

A c c o r d i n g l y , we h o l d t h a t a d i s t r i b u t i o n o f p r o c e e d s o f 
t h e t h i r d p a r t y s e t t l e m e n t i n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) i s 
" j u s t and p r o p e r . " See ORS 6 5 6 . 5 9 3 ( 3 ) . C l a i m a n t ' s c o u n s e l i s 
d i r e c t e d t o d i s t r i b u t e p r o c e e d s i n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . 

I T I S SO ORDERED. 

JAMES LEHRMANN, Claimant Own Motion 88-0259M 
Myn'ck, Coulter, e t a l . , Claimant's Attorneys January 26, 1989 
SAIF Corp, Insurance C a r r i e r Own Motion Order 

The Boar d i s s u e d an Own M o t i o n O r d e r on May 24, 1988 
whereby c l a i m a n t ' s c l a i m was re o p e n e d f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . On June 13, 1988 SAIF C o r p o r a t i o n i s s u e d a 
n o t i c e o f c l o s u r e w h i c h f o u n d c l a i m a n t r e l e a s e d t o work on A p r i l 1 , 
1988 and m e d i c a l l y s t a t i o n a r y as o f A p r i l 2 1 , 1988. SAIF t e r m i n a t e d 
c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f A p r i l 1 , 1988. 
C l a i m a n t has asked t h e Board t o r e v i e w SAIF's c l o s u r e , c o n t e n d i n g he 
i s e n t i t l e d t o a pe r m a n e n t d i s a b i l i t y a w a r d. 

The B o a r d ' s own m o t i o n a u t h o r i t y has been s i g n i f i c a n t l y 
r e s t r i c t e d by t h e new law w h i c h t o o k e f f e c t on J a n u a r y 1 , 1988. 
P u r s u a n t t o ORS 656 . 278 ( 1 ) (a ) , we may e x e r c i s e o u r own m o t i o n 
a u t h o r i t y t o award m e d i c a l s e r v i c e s i n p r e - 1 9 6 6 c l a i m s and t o g r a n t 
t e m p o r a r y d i s a b i l i t y b e n e f i t s when we f i n d t h a t t h e r e i s a w o r s e n i n g 
o f a co m p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . T h e r e i s no 
a u t h o r i t y w h i c h w o u l d a l l o w t h e Board t o g r a n t c l a i m a n t an i n c r e a s e d 
a ward f o r p e r m a n e n t d i s a b i l i t y . O r v i l l e D. Shipman, 40 Van N a t t a 537 
( 1 9 8 8 ) . We c o n c l u d e t h a t c l a i m a n t ' s r e q u e s t f o r f u r t h e r p e r m a n e n t 
d i s a b i l i t y b e n e f i t s must be d e n i e d . 

SAIF's c l o s u r e n o t i c e i n d i c a t e s t h a t t e m p o r a r y d i s a b i l i t y 
b e n e f i t s were t e r m i n a t e d as o f A p r i l 1 , 1988. The e v i d e n c e i n d i c a t e s 
t h a t c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y u n t i l A p r i l 
2 1 , 1988. C u r r e n t c a se l aw s t a t e s t h a t t e m p o r a r y d i s a b i l i t y b e n e f i t s 
s h o u l d n o t be t e r m i n a t e d u n t i l c l a i m a n t i s b o t h m e d i c a l l y s t a t i o n a r y 
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and r e l e a s e d t o w o r k . F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or 
App 592, a d h e r e d t o on r e c o n s i d e r a t i o n 93 Or App 103 ( 1 9 8 8 ) , r e v den 
307 Or 236 (December 20, 1 9 8 8 ) . We c o n c l u d e t h a t SAIF's c l o s u r e 
n o t i c e s h o u l d be amended t o g r a n t c l a i m a n t t e m p o r a r y d i s a b i l i t y 
b e n e f i t s t h r o u g h A p r i l 2 1 , 1988. 

IT I S SO ORDERED. 

DALE S. MATSEN, Claimant WCB 87-01502 & 87-00140 
Malagon & Moore, Claimant's Attorneys January 26, 1989 
Art Stevens (SAIF), Defense Attorney Order on Review 
Acker, et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and J o h n s o n . 

I n t e r n a t i o n a l Paper Co., a s e l f - i n s u r e d e m p l o y e r , 
r e q u e s t s r e v i e w o f R e f e r e e M y e r s 1 o r d e r t h a t h e l d i t , r a t h e r t h a n 
t h e SAIF C o r p o r a t i o n , r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t l o w back 
c o n d i t i o n . The i s s u e on r e v i e w i s r e s p o n s i b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . 

C l a i m a n t ' s c o u n s e l has s u b m i t t e d a s t a t e m e n t o f s e r v i c e s 
i n s u p p o r t o f h i s r e q u e s t f o r a c a r r i e r - p a i d a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d on B o a r d . We c o n c l u d e t h a t a r e a s o n a b l e f e e i s 
j u s t i f i e d . 

A c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e f e e 
when a c a r r i e r i n i t i a t e s B o a r d r e v i e w and t h e Board d e t e r m i n e s 
t h a t " t h e c o m p e n s a t i o n awarded t o [ t h e ] c l a i m a n t s h o u l d n o t be 
d i s a l l o w e d o r r e d u c e d . " ORS 6 5 6 . 3 8 2 ( 2 ) . 

H e r e , I n t e r n a t i o n a l Paper ( I P ) r e q u e s t e d B o a r d r e v i e w 
and s o u g h t t o s h i f t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c l a i m t o SAIF. 
Had IP s u c c e e d e d , c l a i m a n t ' s c o m p e n s a t i o n w o u l d have been r e d u c e d 
because IP had t h e h i g h e r r a t e o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . C l a i m a n t ' s c o u n s e l p a r t i c i p a t e d on B o a r d r e v i e w and 
c o n t e n d e d t h a t t h e R e f e r e e ' s d e c i s i o n s h o u l d be a f f i r m e d . Under 
t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a f e e s e r v i c e s on Board r e v i e w under ORS 6 5 6 . 3 8 2 ( 2 ) , 
p a y a b l e by I P . See Rhonda B i l o d e a u , 41 Van N a t t a 11 ( J a n u a r y 4, 
1 9 8 9 ) ; E l e a n o r M. T h u r s t o n , 40 Van N a t t a 1191 ( 1 9 8 8 ) . 

A f t e r r e v i e w o f c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t o f 
s e r v i c e s and t h e r e t a i n e r a g r e e m e n t , and c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we f i n d t h a t a r e a s o n a b l e a s s e s s e d 
a t t o r n e y f e e f o r s e r v i c e s on Board r e v i e w i s $750. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 9, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $750 f o r 
s e r v i c e s on Board r e v i e w , t o be p a i d by I n t e r n a t i o n a l P a p e r . A 
c l i e n t - p a i d f e e , p a y a b l e f r o m I n t e r n a t i o n a l Paper t o i t s c o u n s e l 
i s a p p r o v e d , n o t t o exceed $170. 
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EUGENE E. McNUTT, Claimant WCB 88-13909 
Rankin, et a l . , Defense Attorneys January 26, 1989 

Order of Dismissal 
C l a i m a n t has r e q u e s t e d r e v i e w o f R e f e r e e H i g a s h i ' s 

o r d e r . We have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e w h e t h e r we have 
j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . We c o n c l u d e t h a t we l a c k 
j u r i s d i c t i o n . 

FINDINGS 

The R e f e r e e ' s O p i n i o n and Orde r i s s u e d November 29, 
1988. P u r s u a n t t o t h e R e f e r e e ' s o r d e r , t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s back i n j u r y c l a i m was u p h e l d . On December 8, 1988, t h e 
R e f e r e e a p p r o v e d t h e i n s u r e r ' s c o u n s e l ' s r e q u e s t f o r a u t h o r i z a t i o n 
o f a c l i e n t - p a i d f e e , t o be p a i d by t h e i n s u r e r . T h i s a p p r o v a l 
was c o n t a i n e d i n a s o - c a l l e d "Order on R e c o n s i d e r a t i o n , " w h i c h 
n e i t h e r s t a y e d , w i t h d r e w , nor m o d i f i e d t h e R e f e r e e ' s p r i o r o r d e r . 
The R e f e r e e ' s December 8, 1988 o r d e r a l s o d i d n o t c o n t a i n a 
s t a t e m e n t e x p l a i n i n g t h e p a r t i e s * r i g h t s o f a p p e a l u n d e r ORS 
656.289 and 656.295. 

C l a i m a n t ' s r e q u e s t f o r r e v i e w , c o n t a i n e d i n a l e t t e r 
c a r r y i n g a p o s t m a r k d a t e o f December 29, 1988, was r e c e i v e d by t h e 
Bo a r d on December 30, 1988. C l a i m a n t s t a t e d t h a t he was 
" a p p e a l i n g " t h e d e c i s i o n " t h a t was made on t h e c a s e . " The 
r e q u e s t , w h i c h was n e i t h e r m a i l e d by r e g i s t e r e d n o r c e r t i f i e d 
m a i l , d i d n o t i n c l u d e an ac k n o w l e d g m e n t o f s e r v i c e o r a 
c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon t h e e m p l o y e r , i t s 
i n s u r e r , o r t h e i r l e g a l c o u n s e l . 

On J a n u a r y 4, 1989, t h e Board m a i l e d a 
c o m p u t e r - g e n e r a t e d l e t t e r t o t h e p a r t i e s a c k n o w l e d g i n g t h e 
r e q u e s t . R e c e i p t o f t h i s a c k nowledgment c o n s t i t u t e s t h e 
e m p l o y e r ' s and i t s i n s u r e r ' s f i r s t n o t i c e o f c l a i m a n t ' s r e q u e s t 
f o r B o a r d r e v i e w . 

ULTIMATE FINDINGS 

The R e f e r e e ' s November 29, 1988 o r d e r was n e i t h e r 
a b a t e d , w i t h d r a w n , s t a y e d , r e p u b l i s h e d , m o d i f i e d n o r a p p e a l e d 
w i t h i n 30 days o f i t s i s s u a n c e . The r e q u e s t f o r r e v i e w was 
r e c e i v e d by t h e Bo a r d more t h a n 30 days a f t e r t h e R e f e r e e ' s 
November 29, 1988 o r d e r . N e i t h e r t h e e m p l o y e r n o r i t s 
r e p r e s e n t a t i v e s r e c e i v e d n o t i c e o f t h e r e q u e s t w i t h i n 30 days o f 
t h e d a t e o f t h e R e f e r e e ' s November 29, 1988 o r d e r . C l a i m a n t i s 
n o t an a g g r i e v e d p a r t y c o n c e r n i n g t h e R e f e r e e ' s December 8, 1988 
a p p r o v a l o f t h e i n s u r e r ' s c o u n s e l ' s r e q u e s t f o r a u t h o r i z a t i o n t o 
c h a r g e a c l i e n t - p a i d f e e t o t h e i n s u r e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Boar d r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 
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I f f i l i n g o f a r e q u e s t f o r Boa r d r e v i e w o f a R e f e r e e ' s 
o r d e r i s a c c o m p l i s h e d by m a i l i n g , i t s h a l l be presumed t h a t t h e 
r e q u e s t was m a i l e d on t h e d a t e shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g t h e stamp o f t h e U n i t e d S t a t e s P o s t a l 
S e r v i c e s h o w i n g t h e d a t e o f m a i l i n g . OAR 438-05-046 ( 1 ) ( b ) . I f 
t h e r e q u e s t i s n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and t h e 
r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Boar d a f t e r t h e d a t e f o r 
f i l i n g , i t s h a l l be presumed t h a t t h e m a i l i n g was u n t i m e l y u n l e s s 
t h e f i l i n g p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . I d . 

As a p r e l i m i n a r y m a t t e r , c l a i m a n t ' s r e q u e s t s i m p l y 
e x p r e s s e d h i s d i s a g r e e m e n t w i t h t h e R e f e r e e ' s d e c i s i o n " t h a t was 
made on t h e c a s e . " However, s i n c e t h e December 8, 1988 o r d e r 
s t r i c t l y p e r t a i n e d t o t h e R e f e r e e ' s a p p r o v a l o f t h e i n s u r e r ' s 
c o u n s e l ' s r e q u e s t f o r a u t h o r i z a t i o n t o c h a r g e a c l i e n t - p a i d f e e t o 
t h e i n s u r e r , c l a i m a n t i s n o t an a g g r i e v e d p a r t y t o t h a t d e c i s i o n . 
T h e r e f o r e , c l a i m a n t w o u l d l a c k s t a n d i n g t o r e q u e s t r e v i e w o f t h a t 
d e c i s i o n . See g e n e r a l l y , O r v i l l e L. C a r l s o n , 37 Van N a t t a 30, 32 
( 1 9 8 5 ) . C o n s e q u e n t l y , t h e d e c i s i o n t o w h i c h c l a i m a n t i s r e f e r r i n g 
t o i s t h e R e f e r e e ' s November 29, 1988 o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s d e n i a l . 

A l t h o u g h e n t i t l e d as an "Order on R e c o n s i d e r a t i o n , " t h e 
R e f e r e e ' s December 8, 1988 o r d e r n e i t h e r a b a t e d , w i t h d r e w , s t a y e d , 
m o d i f i e d , r e p u b l i s h e d , n o r r e c o n s i d e r e d t h e R e f e r e e ' s November 29, 
1988 o r d e r . Thus, t h e December 8, 1988 o r d e r d i d n o t e x t e n d t h e 
t i m e f o r s e e k i n g B o a r d r e v i e w o f t h e R e f e r e e ' s November 29, 1988 
o r d e r . T h e r e f o r e , i n o r d e r f o r us t o e x e r c i s e j u r i s d i c t i o n o v e r 
t h i s m a t t e r , t h e r e q u e s t must be s u b m i t t e d , and c o p i e s must be 
p r o v i d e d t o t h e p a r t i e s , w i t h i n 30 days o f t h e November 29, 1988 
o r d e r . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 5 ) . 

C l a i m a n t ' s r e q u e s t f o r Boa r d r e v i e w o f t h e R e f e r e e ' s 
November 29, 1988 o r d e r was n e i t h e r m a i l e d by r e g i s t e r e d n o r 
c e r t i f i e d m a i l . S i n c e t h e r e q u e s t was a c t u a l l y r e c e i v e d by t h e 
Board on December 30, 1988, more t h a n 30 days a f t e r t h e i s s u a n c e 
o f t h e R e f e r e e ' s o r d e r , i t i s presumed u n t i m e l y u n t i l c l a i m a n t 
e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

Assuming a r g u e n d o t h a t c l a i m a n t c o u l d e s t a b l i s h t h a t h i s 
r e q u e s t f o r r e v i e w was t i m e l y m a i l e d t o t h e B o a r d , t h e r e c o r d 
s u g g e s t s t h a t t h e e m p l o y e r ' s and i t s i n s u r e r ' s a c t u a l n o t i c e o f 
t h e r e q u e s t o c c u r r e d sometime a f t e r t h e B o a r d m a i l e d i t s 
J a n u a r y 4, 1989 a c k n o w l e d g m e n t l e t t e r . T h e r e f o r e , t h e r e c o r d 
f a i l s t o e s t a b l i s h t h a t e i t h e r t h e e m p l o y e r or i t s r e p r e s e n t a t i v e s 
were p r o v i d e d w i t h a c o p y , o r r e c e i v e d a c t u a l k n o w l e d g e , o f 
c l a i m a n t ' s r e q u e s t f o r Boa r d r e v i e w w i t h i n 30 days o f t h e 
R e f e r e e ' s November 29, 1988 o r d e r . 

Under t h e s e c i r c u m s t a n c e s , we l a c k j u r i s d i c t i o n t o 
r e v i e w t h e R e f e r e e ' s o r d e r , w h i c h has become f i n a l by o p e r a t i o n o f 
l a w . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; A r g o n a u t I n s u r a n c e v. K i n g , 
s u p r a . 

We a r e m i n d f u l t h a t c l a i m a n t has a p p a r e n t l y r e q u e s t e d 
r e v i e w w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r 
r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s n o t e x p e c t e d t o be f a m i l i a r 
w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e W o r k e r s ' 
C o m p e n s a t i o n Law. Y e t , we a r e n o t f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n v i e w o f A r g o n a u t I n s u r a n c e Co. v . 
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K i n g , s u p r a . See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van N a t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Boa r d r e v i e w i s d i s m i s s e d . 

IT IS SO ORDERED. 

DONALD POTTRATZ, Claimant Own Motion 88-0826M 
SAIF Corp, Insurance C a r r i e r January 26, 1989 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s A p r i l 9, 1982 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
a c c e p t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s November 7, 1988 s u r g e r y , b u t 
as k s t h e Board t o deny t h e payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s 
as i t c o n t e n d s c l a i m a n t has r e t i r e d f r o m f u l l t i m e e m ployment. 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
compens a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , 
we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r 
u n d e r g o e s o u t p a t i e n t s u r g e r y . C l a i m a n t d i d u n d e r g o s u r g e r y f o r h i s 
compens a b l e c o n d i t i o n i n November 1988 and, t h e r e f o r e , may be 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s d u r i n g h i s r e c o v e r y 
p e r i o d . He s t a t e s t h a t he l a s t p e r f o r m e d f u l l t i m e employment i n 
1983, b u t has p r o v i d e d r e c o r d s t o show t h a t he c o n t i n u e d t o p e r f o r m 
p a r t t i m e work t h r o u g h 1987. We c o n c l u d e c l a i m a n t has n o t r e t i r e d 
f r o m t h e work f o r c e and i s e n t i t l e d t o c o m p e n s a t i o n f o r t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . C u t r i g h t v. Weyerhaeuser Company, 299 Or 290 
( 1 9 8 5 ) . ; 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s re o p e n e d w i t h t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n t o commence t h e d a t e he was h o s p i t a l i z e d f o r 
t h e November 1988 s u r g e r y and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o 
h i s r e g u l a r work a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , 
w h i c h e v e r i s e a r l i e r . Reimbursement f r o m t h e Reopened C l a i m s R e s e r v e 
i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e 
i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

DENNIS C. REDDON, Claimant WCB 86-05001 
Tamblyn & Bush, Claimant's Attorneys January 26, 1989 
St o e l , Rives, et a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . Reddon v. T e k t r o n i x , I n c . 92 Or App 360 ( 1 9 8 8 ) . We 
have been i n s t r u c t e d t o r e c o n s i d e r t h i s case i n l i g h t o f A r m s t r o n g 
v. A s t e n - H i l l Co., 90 Or App 200 (1 9 8 8 ) and J o h n s t o n v. James 
R i v e r C o r p . , 91 Or App 721 ( 1 9 8 8 ) . A f t e r r e c o n s i d e r a t i o n , we 
i s s u e t h e f o l l o w i n g o r d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
P f e r d n e r ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m r e l a t i n g t o h i s low back; and ( 2 ) awarded 
c l a i m a n t 20 p e r c e n t (64 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y f o r h i s low bac k . The e m p l o y e r a l s o c o n t e n d s t h a t t h e 
R e f e r e e e r r e d i n e x c l u d i n g two e x h i b i t s . 
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On r e v i e w , t h e i s s u e s a r e : 

1. Whether t h e R e f e r e e e r r e d i n e x c l u d i n g E x h i b i t s 43 
and 44. 

2. Whether t h e e m p l o y e r ' s c a u s a t i o n c h a l l e n g e t o c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i s . p r o p e r l y b e f o r e t h e Boar d on r e v i e w 

3. Whether a d e n i a l on c a u s a t i o n g r o u n d s i s an i m p r o p e r 
" back-up" d e n i a l . 

4. Whether c l a i m a n t has s u s t a i n e d a compensable a g g r a v a t i o n 

5. E x t e n t o f c l a i m a n t ' s low back d i s a b i l i t y . 

We r e v e r s e on t h e a g g r a v a t i o n i s s u e . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s l o w back on A u g u s t 3, 1983 w h i l e 
l i f t i n g heavy b a s k e t s o f p a r t s i n t h e c o u r s e o f h i s employment as 
an e l e c t r o p l a t e r . He m i s s e d two days o f work and t r e a t e d b r i e f l y 
w i t h Dr. G o o d a l l , h i s f a m i l y d o c t o r . Dr. G o o d a l l d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y on A u g u s t 15, 1983 and r e l e a s e d him 
f o r r e g u l a r w o r k . C l a i m a n t f i l e d a c l a i m f o r t h e i n j u r y w h i c h was 
a c c e p t e d by t h e e m p l o y e r and c l o s e d by n o t i c e o f c l a i m c l o s u r e on 
September 2, 1983. 

C l a i m a n t w o r k e d f r o m A u g u s t 15, 1983 t o November 2, 1984 
when he r e i n j u r e d h i s b a c k , a g a i n w h i l e l i f t i n g heavy b a s k e t s o f 
p a r t s . He s o u g h t t r e a t m e n t f r o m Dr. M c N e i l l , an o r t h o p e d i c 
s u r g e o n , who d i a g n o s e d a l u m b o s a c r a l s t r a i n . C l a i m a n t was o f f 
work f o r s e v e r a l weeks and t h e n e x a c e r b a t e d h i s c o n d i t i o n a t home 
when he b e n t o v e r t o p i c k up h i s son. T h i s e x a c e r b a t i o n i n c l u d e d 
some r a d i a t i o n o f p a i n i n t o h i s r i g h t b u t t o c k and l e g . 
Dr. M c N e i l l p r e s c r i b e d c o n s e r v a t i v e t r e a t m e n t and c l a i m a n t ' s 
c o n d i t i o n i m p r o v e d . C l a i m a n t r e t u r n e d t o m o d i f i e d work on 
J a n u a r y 16, 1985 and t o r e g u l a r work on F e b r u a r y 19, 1985. On t h e 
l a t t e r d a t e , Dr. M c N e i l l d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y , 
r e p o r t e d t h a t c l a i m a n t ' s p h y s i c a l e x a m i n a t i o n was e n t i r e l y w i t h i n 
n o r m a l l i m i t s and s t a t e d t h a t c l a i m a n t c o m p l a i n e d o f no p a i n or 
o t h e r symptoms. He r a t e d c l a i m a n t ' s i m p a i r m e n t a t z e r o . The 
e m p l o y e r a c c e p t e d c l a i m a n t ' s November 1984 i n j u r y and t h e 
s u b s e q u e n t o f f - w o r k e x a c e r b a t i o n as an a g g r a v a t i o n o f h i s A u g u s t 
1983 i n j u r y . The c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r i n A p r i l 
1985 w i t h no award f o r p e r m a n e n t d i s a b i l i t y . 

C l a i m a n t p e r f o r m e d h i s r e g u l a r work f r o m F e b r u a r y 19, 
1985 u n t i l sometime i n December 1985, when t h e e m p l o y e r ' s p l a n t 
s h u t down f o r C h r i s t m a s . D u r i n g t h i s p e r i o d , c l a i m a n t w o r k e d , as 
he a l w a y s had, a t 200 p e r c e n t e f f i c i e n c y . He e x p e r i e n c e d no back 
symptoms o f any s i g n i f i c a n c e , s o u g h t no m e d i c a l t r e a t m e n t , was on 
no m e d i c a t i o n s and engaged i n a number o f s t r e n u o u s o f f - t h e - j o b 
a c t i v i t i e s i n c l u d i n g h u n t i n g , f i s h i n g and c u t t i n g f i r e w o o d . 

A r o u n d C h r i s t m a s , c l a i m a n t ' s f a t h e r d i e d and c l a i m a n t 
and o t h e r r e l a t i v e s went t o h i s " f a t h e r ' s r e s i d e n c e t o s o r t t h r o u g h 
h i s b e l o n g i n g s . C l a i m a n t s o r t e d b e l o n g i n g s i n a number o f boxes 
i n t h e g a r a g e . T h i s a c t i v i t y i n v o l v e d r e p e t i t i v e b e n d i n g and 
t w i s t i n g and a f t e r an hour or so c l a i m a n t began t o d e v e l o p p a i n i n 
h i s l o w b a c k . A s h o r t t i m e l a t e r , he and h i s r e l a t i v e s s a t down 
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on t h e g a r a g e f l o o r f o r a c o f f e e b r e a k . C l a i m a n t was u n a b l e t o 
g e t up a f t e r t h e b r e a k because o f s e v e r e back and r i g h t l e g p a i n 
and was t a k e n t o t h e h o s p i t a l . 

At t h e h o s p i t a l , c l a i m a n t was e x a mined by Dr. B e r k e l e y , 
a n e u r o s u r g e o n . Dr. B e r k e l e y o r d e r e d x - r a y s and a CT scan w h i c h 
r e v e a l e d b i l a t e r a l s p o n d y l o l y s i s a t L5, a s l i g h t s p o n d y l o l i s t h e s i s 
a t L4-5 and a t r a n s i t i o n a l v e r t e b r a a t t h e l u m b o s a c r a l j u n c t i o n . 
Dr. B e r k e l e y d i s c h a r g e d c l a i m a n t f r o m t h e h o s p i t a l on December 3 1 , 
1985 w i t h a d i a g n o s i s o f " s e v e r e low back s t r a i n and s p r a i n . " 
A f t e r h i s d i s c h a r g e , c l a i m a n t r e c e i v e d p h y s i c a l t h e r a p y and h i s 
c o n d i t i o n s t e a d i l y i m p r o v e d . On F e b r u a r y 3, 1986, Dr. B e r k e l e y 
d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y and r e l e a s e d him t o r e t u r n 
t o h i s r e g u l a r w o r k . 

C l a i m a n t was examined by Dr. G r i p e k o v e n , an o r t h o p e d i c 
s u r g e o n , on F e b r u a r y 17, 1986. Dr. G r i p e k o v e n d i a g n o s e d 
c l a i m a n t ' s December 1985 e p i s o d e o f back p a i n as "Lumbar s p r a i n , 
s p o n d y l o l y s i s L5-S1." He t h e n o f f e r e d an ambiguous o p i n i o n 
r e g a r d i n g t h e c a u s a l r e l a t i o n between c l a i m a n t ' s 1985 o f f - w o r k 
i n j u r y and h i s p r i o r i n d u s t r i a l i n j u r i e s . The e m p l o y e r i s s u e d an 
a g g r a v a t i o n d e n i a l on March 5, 1986. The b a s i s f o r t h e d e n i a l i s 
somewhat am b i g u o u s . At one p o i n t , t h e d e n i a l s t a t e s t h a t " [ i ] t i s 
n o t i n our o p i n i o n t h a t y o u r c o n d i t i o n was a g g r a v a t e d or a r o s e o u t 
o f or i n t h e c o u r s e o f employment . . ." However, o t h e r l a n g u a g e 
i n d i c a t e s t h a t t h e e m p l o y e r was n o t c h a l l e n g i n g t h e u n d e r l y i n g 
c a u s a l r e l a t i o n s h i p . I n p a r t i c u l a r , t h e d e n i a l s t a t e s t h a t , 
c l a i m a n t i s e n t i t l e d t o c o n t i n u i n g m e d i c a l s e r v i c e s under 
ORS 656.245. 

The h e a r i n g was h e l d on December 9, 1986. The e m p l o y e r 
a r g u e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was no l o n g e r c a u s a l l y 
r e l a t e d t o h i s c ompensable i n j u r y and t h a t t h e c o n d i t i o n had n o t 
w o r s e n e d . T h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t 
o b j e c t e d t o t h e c a u s a t i o n c h a l l e n g e or r e q u e s t e d a c o n t i n u a n c e t o 
p r e s e n t a d d i t i o n a l e v i d e n c e on t h a t q u e s t i o n . The R e f e r e e s e t 
a s i d e t h e e m p l o y e r ' s a g g r a v a t i o n d e n i a l a f t e r f i n d i n g t h a t 
c l a i m a n t had e s t a b l i s h e d t h e r e q u i s i t e w o r s e n i n g . The R e f e r e e 
f a i l e d t o a d d r e s s t h e c a u s a t i o n q u e s t i o n i n h i s d i s c u s s i o n o f t h e 
a g g r a v a t i o n i s s u e . However, h i s s u b s e q u e n t d i s c u s s i o n on t h e 
e x t e n t i s s u e i n d i c a t e s t h a t he was p e r s u a d e d t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n was c a u s a l l y r e l a t e d t o h i s c o m p e n s a b l e i n j u r y . 

D u r i n g t h e h e a r i n g , t h e e m p l o y e r ' s c o u n s e l a t t e m p t e d t o 
i n t r o d u c e E x h i b i t s 43 and 44. E x h i b i t 43 i s a s u p p l e m e n t a l r e p o r t 
f r o m Dr. G r i p e k o v e n and i s d a t e d December 4, 1986. E x h i b i t 44 i s 
a s u p p l e m e n t a l r e p o r t f r o m Dr. B e r k e l e y and i s d a t e d December 5, 
1986. C l a i m a n t ' s c o u n s e l s t a t e d t h a t he had no o b j e c t i o n t o t h e 
e x h i b i t s so l o n g as t h e r e c o r d was l e f t open f o r c r o s s - e x a m i n a t i o n 
o f C h e i r a u t h o r s . The R e f e r e e e x c l u d e d E x h i b i t 43 on t h e g r o u n d 
t h a t i t was u n t i m e l y and E x h i b i t 44 on t h e g r o u n d t h a t i t was 
c u m u l a t i v e . 

The e m p l o y e r r e q u e s t e d Board r e v i e w . I n i t s b r i e f , t h e 
e m p l o y e r c o n t e n d e d t h a t t h e R e f e r e e e r r e d i n e x c l u d i n g E x h i b i t s 43 
and 44. I n o u r o r i g i n a l O rder on Review, we a f f i r m e d t h e R e f e r e e 
on t h e e v i d e n t i a r y i s s u e on t h e g r o u n d t h a t t h e e m p l o y e r had n o t 
s u b m i t t e d t h e d i s p u t e d e x h i b i t s w i t h a s u p p l e m e n t a r y i n d e x as 
r e q u i r e d by f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) . However, we r e v e r s e d on 
t h e a g g r a v a t i o n i s s u e . C l a i m a n t a p p e a l e d our o r d e r t o t h e C o u r t 
o f A p p e a l s . The e m p l o y e r d i d n o t c r o s s - a p p e a l on t h e e v i d e n t i a r y 
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i s s u e . The c o u r t r e v e r s e d and remanded on t h e g r o u n d t h a t o u r 
o r d e r was n o t s u f f i c i e n t f o r j u d i c i a l r e v i e w . 

FINDINGS OF ULTIMATE FACT 

1 . The e m p l o y e r abandoned t h e e v i d e n t i a r y i s s u e on 
a p p e a l t o t h e C o u r t o f A p p e a l s . 

2. C l a i m a n t f a i l e d t o o b j e c t o r r e q u e s t a c o n t i n u a n c e 
when t h e e m p l o y e r r a i s e d t h e c a u s a t i o n q u e s t i o n a t 
h e a r i n g . 

3. The e m p l o y e r d i d n o t s p e c i f i c a l l y a c c e p t t h e 
u n d e r l y i n g c a u s a l r e l a t i o n s h i p b etween c l a i m a n t ' s 
c u r r e n t c o n d i t i o n and h i s compensable i n j u r y . 

4. The e v i d e n c e does n o t s u p p o r t t h e c o n c l u s i o n t h a t 
t h e r e was a m a t e r i a l c a u s a l r e l a t i o n b e t w e e n 
c l a i m a n t ' s 1985 l o w back s p r a i n and h i s p r i o r 
c o m pensable i n j u r i e s . 

5. C l a i m a n t ' s 1984 low back i n j u r y d i d n o t r e s u l t i n 
pe r m a n e n t i m p a i r m e n t . 

CONCLUSIONS OF LAW 

E v i d e n c e 

I n o ur o r i g i n a l O rder on Review, we u p h e l d t h e R e f e r e e ' s 
e x c l u s i o n o f E x h i b i t s 43 and 44. When c l a i m a n t a p p e a l e d o u r o r d e r 
t o t h e c o u r t , t h e e m p l o y e r d i d n o t c r o s s - a p p e a l on t h e e v i d e n t i a r y 
i s s u e . We c o n c l u d e t h a t t h e e m p l o y e r ' s f a i l u r e t o c r o s s - a p p e a l 
c o n s t i t u t e s an abandonment o f t h e e v i d e n t i a r y i s s u e . We a d h e r e t o 
our d e c i s i o n on t h e e v i d e n t i a r y i s s u e , t h e r e f o r e , b u t on t h i s 
g r o u n d . 

Scope o f Review 

The e m p l o y e r has two p o s s i b l e s u b s t a n t i v e g r o u n d s f o r 
d e n y i n g c l a i m a n t ' s a g g r a v a t i o n c l a i m : ( 1 ) l a c k o f a c a u s a l 
r e l a t i o n s h i p b etween t h e c u r r e n t c o n d i t i o n and t h e compen s a b l e 
i n j u r y ; and ( 2 ) f a i l u r e t o e s t a b l i s h a w o r s e n i n g o f t h e c o n d i t i o n 
s i n c e c l a i m c l o s u r e . See G r a b l e v. Weyerhaeuser Co., 291 Or 387, 
400-01 ( 1 9 8 1 ) . On r e v i e w , t h e e m p l o y e r concedes c l a i m a n t ' s 
c o n d i t i o n w o r s e n e d , b u t a r g u e s t h a t t h e w o r s e n i n g was n o t c a u s a l l y 
r e l a t e d t o t h e compensable i n j u r y . C l a i m a n t c o n t e n d s t h a t i t i s 
p r o c e d u r a l l y i m p r o p e r f o r t h e e m p l o y e r t o c h a l l e n g e h i s c l a i m on 
c a u s a t i o n g r o u n d s . We d i s a g r e e . 

I n r e a c h i n g t h i s d e c i s i o n , we a r e aware t h a t c l a i m a n t 
b e l i e v e d t h e s o l e b a s i s o f t h e f o r m a l d e n i a l was absence o f a 
w o r s e n i n g . We a r e a l s o p e r s u a d e d t h a t t h i s i n t e r p r e t a t i o n was 
r e a s o n a b l e i n l i g h t o f t h e ambiguous l a n g u a g e o f t h e d e n i a l . 

F u r t h e r m o r e , we r e c o g n i z e t h a t i t may be i m p r o p e r f o r a 
R e f e r e e o r t h e Board t o c o n s i d e r a b a s i s f o r d e n i a l n o t r a i s e d 
p r i o r t o h e a r i n g o r r e v i e w i n t h e i n t e r e s t s o f f a i r n e s s t o a 
c l a i m a n t . For e x a m p l e , we r e c e n t l y h e l d t h a t a R e f e r e e p r o p e r l y 
d e c l i n e d t o c o n s i d e r a r e a s o n a b l e and n e c e s s a r y c h a l l e n g e t o a 
m e d i c a l s e r v i c e s c l a i m where c a u s a t i o n was t h e o n l y b a s i s f o r 
d e n i a l p r e v i o u s l y r a i s e d and t h e c l a i m a n t o b j e c t e d a t h e a r i n g t o 
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l i t i g a t i o n o f t h a t i s s u e . See P a t r i c i a N. H a l l , 40 Van N a t t a 1873 
(November 29, 1 9 8 8 ) . S i m i l a r l y , t h e C o u r t o f A p p e a l s has h e l d 
t h a t t h e Board i m p r o p e r l y o v e r t u r n e d an award o f pe r m a n e n t t o t a l 
d i s a b i l i t y on a c a u s a t i o n t h e o r y f i r s t r a i s e d i n w r i t t e n c l o s i n g 
a r g u m e n t s u b m i t t e d by t h e e m p l o y e r some f i v e weeks a f t e r t h e c l o s e 
o f a h e a r i n g . See A n d e r s o n v. West U n i o n V i l l a g e S q u a r e , 
44 Or App 687 ( 1980 ) . 

N e v e r t h e l e s s , we c o n c l u d e t h a t i t i s p r o p e r f o r t h e 
Board t o c o n s i d e r t h e c a u s a t i o n q u e s t i o n i n t h i s c a s e . U n l i k e t h e 
s i t u a t i o n i n A n d e r s o n , t h e p r e s e n t e m p l o y e r r a i s e d t h e c a u s a t i o n 
q u e s t i o n a t t h e b e g i n n i n g o f t h e h e a r i n g so t h a t c l a i m a n t had t h e 
o p p o r t u n i t y t o o b j e c t on t h e r e c o r d or r e q u e s t a c o n t i n u a n c e . 
U n l i k e t h e s i t u a t i o n i n H a l l , t h e p r e s e n t c l a i m a n t n e i t h e r 
o b j e c t e d nor r e q u e s t e d a c o n t i n u a n c e f o r p r e s e n t a t i o n o f 
a d d i t i o n a l e v i d e n c e . F u r t h e r m o r e , t h e r e c o r d was s u f f i c i e n t l y -
d e v e l o p e d f o r t h e R e f e r e e and t h e Board t o r u l e on t h e c a u s a t i o n 
q u e s t i o n . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t 
has w a i v e d any r i g h t he m i g h t o t h e r w i s e have had t o o b j e c t t o 
l i t i g a t i o n o f t h i s i s s u e . C f . Thomas v. SAIF, 64 Or App 193 
( 1 9 8 3 ) . A c c o r d i n g l y , we c o n c l u d e t h a t t h e c a u s a t i o n q u e s t i o n i s 
p r o p e r l y b e f o r e t h e Board on r e v i e w . 

Back-Up D e n i a l 

C l a i m a n t a l s o a r g u e s t h a t a d e n i a l on c a u s a t i o n g r o u n d s 
w o u l d be an i m p r o p e r "back-up" d e n i a l o f a p r e v i o u s l y a c c e p t e d 
c o n d i t i o n under t h e r u l e s e t f o r t h i n Bauman v. SAIF, 295 Or 788 
( 1 9 8 3 ) . We d i s a g r e e . The Bauman p r o h i b i t i o n o n l y a p p l i e s t o 
c o n d i t i o n s s p e c i f i c a l l y a c c e p t e d i n w r i t i n g p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 6 ) . See Joh n s o n v. S p e c t r a P h y s i c s , 303 Or 49 ( 1 9 8 7 ) . 
C l a i m a n t c o n t e n d s t h a t l a n g u a g e i n t h e e m p l o y e r ' s March 1986 
d e n i a l s h o u l d be i n t e r p r e t e d as an a c c e p t a n c e o f t h e c a u s a l 
r e l a t i o n s h i p between h i s c u r r e n t c o n d i t i o n and c o m p e n s a b l e 
i n j u r y . I n p a r t i c u l a r , he r e l i e s on s t a t e m e n t s a c k n o w l e d g i n g 
c l a i m a n t ' s e n t i t l e m e n t t o c o n t i n u i n g m e d i c a l s e r v i c e s u n d e r ORS 
656.245. However, o t h e r l a n g u a g e i n t h e d e n i a l s u g g e s t s a 
c o n t r a r y p o s i t i o n . S p e c i f i c a l l y , t h e d e n i a l s t a t e s t h a t " [ i ] t i s 
n o t i n our o p i n i o n t h a t y o u r c o n d i t i o n was a g g r a v a t e d or a r o s e o u t 
o f o r i n t h e c o u r s e o f employment . . . " I n l i g h t o f t h i s 
a m b i g u i t y , we c o n c l u d e t h a t t h e d e n i a l i s n o t t h e t y p e o f s p e c i f i c 
a c c e p t a n c e r e q u i r e d under Johnson v. S p e c t r a P h y s i c s . 
A c c o r d i n g l y , a d e n i a l on c a u s a t i o n g r o u n d s w o u l d n o t be an 
i m p r o p e r "back-up" d e n i a l under Bauman. See a l s o , U.S. B a k e r y v. 
D u v a l , 86 Or App 120 ( 1 9 8 7 ) . 

C o m p e n s a b i l i t y o f A g g r a v a t i o n 

We t u r n t o t h e m e r i t s o f t h e a g g r a v a t i o n c l a i m . As 
d i s c u s s e d above, t h e e m p l o y e r concedes c l a i m a n t ' s c o n d i t i o n 
w o r s e n e d , b u t a r g u e s t h a t t h e w o r s e n i n g was n o t c a u s a l l y r e l a t e d 
t o t h e compensable i n j u r y . 

The o n l y d o c t o r t o o f f e r an o p i n i o n r e g a r d i n g t h e c a u s a l 
r e l a t i o n between c l a i m a n t ' s i n d u s t r i a l i n j u r i e s and h i s 1985 
o f f - t h e j o b i n j u r y was Dr. G r i p e k o v e n . He s t a t e d : 

" I f e e l t h a t t h i s man has had r e p e a t e d s o f t 
t i s s u e s p r a i n o f h i s lumbar s p i n e w h i c h was 
s u p e r i m p o s e d upon a p r e e x i s t i n g 
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d e v e l o p m e n t a l s p o n d y l o l y s i s o f h i s l u m b a r 
s p i n e w h i c h w o u l d a c c o u n t f o r some 
m e c h a n i c a l i n s t a b i l i t y . T h e r e does n o t 
appear t o be any e v i d e n c e o f n e r v e r o o t 
i m p i n g e m e n t o r d i s c h e r n i a t i o n . P r o g n o s i s 
r e m a i n s somewhat g u a r d e d because o f t h i s 
u n d e r l y i n g p r e e x i s t i n g c o n d i t i o n . I t w i l l 
be i m p o r t a n t t h a t t h i s man p u t a good d e a l 
o f e m phasis on p r o p e r body m e c h a n i c s , w e i g h t 
c o n t r o l and i m p r o v e d a b d o m i n a l m u s c u l a r 
c o n d i t i o n i n g t o p r o t e c t h i s back f r o m 
r e c u r r e n t p r o b l e m s . He i s a t i n c r e a s e d r i s k 
f o r r e c u r r e n t back p r o b l e m s because o f h i s 
p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n . 

"The 1983 i n j u r y d i d n o t cause t h e 
s p o n d y l o l y s i s b u t r e p r e s e n t s an a g g r a v a t i o n 
o f t h i s u n d e r l y i n g c o n d i t i o n . I do n o t f e e l 
t h a t [ c l a i m a n t ] has m a t e r i a l l y w o r s e n e d 
beyond h i s c o n d i t i o n i n A p r i l o f 1985. H i s 
more r e c e n t f l a r e - u p o f symptoms w o u l d 
r e p r e s e n t a t e m p o r a r y a g g r a v a t i o n w h i c h 
r e n d e r e d him s y m p t o m a t i c . I f e e l t h a t he 
can c o n t i n u e w i t h h i s p r e s e n t employment b u t 
may need some j o b s h e l t e r i n g and p r o b a b l y 
s h o u l d a v o i d heavy r e p e t i t i v e b e n d i n g and 
l i f t i n g . " (Ex. 3 8 - 3 ) . 

The f i r s t l i n e o f Dr. G r i p e k o v e n ' s o p i n i o n m e n t i o n s b o t h 
c l a i m a n t ' s " r e p e a t e d s o f t t i s s u e s p r a i n [ s ] " and h i s " p r e e x i s t i n g 
d e v e l o p m e n t a l s p o n d y l o l y s i s " and t h e n s t a t e s " w h i c h w o u l d a c c o u n t 
f o r some m e c h a n i c a l i n s t a b i l i t y . " The R e f e r e e a p p a r e n t l y 
i n t e r p r e t e d t h i s s t a t e m e n t t o mean t h a t each o f c l a i m a n t ' s l ow 
back i n j u r i e s had r e n d e r e d h i s s p o n d y l o l y s i s p r o g r e s s i v e l y l e s s 
s t a b l e , t h u s m a k i n g him more s u s c e p t i b l e t o f u t u r e i n j u r y . On 
t h a t b a s i s , he c o n c l u d e d t h a t t h e r e was. a m a t e r i a l c a u s a l r e l a t i o n 
b e t w e e n c l a i m a n t ' s i n d u s t r i a l i n j u r i e s and h i s c u r r e n t c o n d i t i o n . 
(See 0 & 0 a t 4 ) . We c o n c l u d e t h a t a n o t h e r r e a d i n g o f 
Dr. G r i p e k o v e n ' s o p i n i o n i s e q u a l l y p l a u s i b l e . 

L a t e r i n t h e f i r s t p a r a g r a p h o f t h e o p i n i o n , 
Dr. G r i p e k o v e n s t a t e d t h a t c l a i m a n t ' s p r o g n o s i s r e m a i n e d somewhat 
g u a r d e d and t h a t he was a t i n c r e a s e d r i s k f o r f u t u r e back p r o b l e m s 
"because o f h i s p r e e x i s t i n g u n d e r l y i n g c o n d i t i o n . " These 
s t a t e m e n t s g i v e no i n d i c a t i o n t h a t c l a i m a n t ' s l ow back i n j u r i e s 
p l a y e d any r o l e i n t h e g u a r d e d p r o g n o s i s or h i s s u s c e p t i b i l i t y t o 
f u t u r e p r o b l e m s . T h i s s u g g e s t s , t h e r e f o r e , t h a t t h e " w h i c h " i n 
t h e f i r s t l i n e o f t h e o p i n i o n r e f e r r e d e x c l u s i v e l y t o c l a i m a n t ' s 
" p r e e x i s t i n g d e v e l o p m e n t a l s p o n d y l o l y s i s " and was n o t meant t o 
a l l u d e t o h i s " r e p e a t e d s o f t t i s s u e s p r a i n [ s ] . " I f t h e s t a t e m e n t 
i s so i n t e r p r e t e d , i t does n o t s u p p o r t t h e c o n c l u s i o n t h a t 
c l a i m a n t ' s i n d u s t r i a l i n j u r i e s had any m a t e r i a l c a u s a l r e l a t i o n t o 
h i s s u b s e q u e n t o f f - w o r k i n j u r y . 

I n t h e second p a r a g r a p h o f t h e o p i n i o n , Dr. G r i p e k o v e n 
s t a t e d t h a t c l a i m a n t ' s o r i g i n a l i n d u s t r i a l i n j u r y d i d n o t cause 
t h e s p o n d y l o l y s i s , b u t " r e p r e s e n t [ e d ] an a g g r a v a t i o n o f t h i s 
u n d e r l y i n g c o n d i t i o n . " I f " a g g r a v a t i o n " i s u n d e r s t o o d t o mean a 
p a t h o l o g i c a l e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n , i t s u p p o r t s 
t h e c o n c l u s i o n t h a t c l a i m a n t ' s 1983 i n j u r y and p r e s u m a b l y t h e 1984 
i n j u r y as w e l l p l a y e d a r o l e i n c l a i m a n t ' s 1985 i n j u r y . 
Dr. G r i p e k o v e n , h owever, does n o t d e f i n e what he means by 
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" a g g r a v a t i o n . " A few l i n e s l a t e r , he a p p e a r s t o use t h e word t o 
r e f e r t o c l a i m a n t ' s symptoms f o l l o w i n g t h e 1985 i n j u r y . The 
second p a r a g r a p h o f t h e o p i n i o n , t h e r e f o r e , i s l i k e w i s e 
i n c o n c l u s i v e on t h e q u e s t i o n o f t h e c o n t r i b u t i o n , i f any, o f 
c l a i m a n t ' s i n d u s t r i a l i n j u r i e s t o h i s 1985 o f f - w o r k i n j u r y . 

C l a i m a n t ' s t e s t i m o n y and m e d i c a l h i s t o r y do n o t r e s o l v e 
t h e above a m b i g u i t i e s . C l a i m a n t r e t u r n e d t o a v i r t u a l l y 
a s y m p t o m a t i c s t a t e a f t e r b o t h o f h i s i n d u s t r i a l i n j u r i e s , r e c e i v e d 
no o n g o i n g m e d i c a l c a r e and p e r f o r m e d h i s r e g u l a r work a t peak 
e f f i c i e n c y w i t h o u t r e s t r i c t i o n o r l i m i t a t i o n . I f a n y t h i n g , t h e s e 
f a c t s s u g g e s t t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r i e s o n l y t e m p o r a r i l y 
a f f e c t e d h i s u n d e r l y i n g s p o n d y l o l y s i s and t h e n t o t a l l y r e s o l v e d . 

When t h e e v i d e n c e p r e s e n t e d r e f l e c t s two e q u a l l y 
p l a u s i b l e e x p l a n a t i o n s f o r a c l a i m a n t ' s c o n d i t i o n and one o f them 
i s n o n c o m p e n s a b l e , t h e c l a i m a n t has f a i l e d t o s u s t a i n h i s b u r d e n 
of p r o o f . Van Horn v. J e r r y J e r z e l , I n c . , 66 Or App 457, 460, 
r e v den 297 Or 82 ( 1 9 8 4 ) . I n v i e w o f t h e a m b i g u i t i e s i n 
Dr. G r i p e k o v e n ' s o p i n i o n , we c a n n o t d e t e r m i n e w h e t h e r i t s u p p o r t s 
o r d e t r a c t s f r o m t h e c o n c l u s i o n t h a t c l a i m a n t ' s 1983 and 1984 
i n d u s t r i a l i n j u r i e s c o n t r i b u t e d i n a m a t e r i a l way t o t h e 1985 
o f f - w o r k i n j u r y . The o t h e r e v i d e n c e does n o t r e s o l v e t h i s 
a m b i g u i t y i n c l a i m a n t ' s f a v o r . We c o n c l u d e , t h e r e f o r e , t h a t 
c l a i m a n t has f a i l e d t o s u s t a i n h i s b u r d e n o f p r o o f and t h a t t h e 
e m p l o y e r ' s d e n i a l s h o u l d be u p h e l d . 

E x t e n t o f D i s a b i l i t y 

I n v i e w o f our c o n c l u s i o n t h a t c l a i m a n t has f a i l e d t o 
p r o v e a c a u s a l r e l a t i o n between h i s i n d u s t r i a l i n j u r i e s and h i s 
December 1985 o f f - w o r k i n j u r y and because t h e e v i d e n c e does n o t 
o t h e r w i s e i n d i c a t e t h a t t h e 1984 i n d u s t r i a l i n j u r y r e s u l t e d i n any 
perm a n e n t i m p a i r m e n t , we r e v e r s e t h e R e f e r e e ' s award o f 20 p e r c e n t 
u n s c h e d u l e d p ermanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 19, 1986 i s r e v e r s e d 
i n p a r t . The R e f e r e e ' s e x c l u s i o n o f E x h i b i t s 43 and 44 i s 
a f f i r m e d . Those p o r t i o n s o f t h e R e f e r e e ' s o r d e r t h a t s e t a s i d e 
t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l d a t e d March 5, 1986 and awarded 
c l a i m a n t 20 p e r c e n t (64 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y a r e r e v e r s e d . The e m p l o y e r ' s d e n i a l i s r e i n s t a t e d and 
u p h e l d . 

LARRY K. ROSE, Claimant WCB 87-02485 
Peter 0. Hansen, Claimant's Attorney January 26, 1989 
T e r r a l l & M i l l e r , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

EBI Companies r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s "backup" d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r h i s low back c o n d i t i o n ; and ( 2 ) a s s e s s e d p e n a l t i e s and 
ac c o m p a n y i n g a t t o r n e y f e e s f o r i t s f a i l u r e t o p r o c e s s t h e c l a i m 
p u r s u a n t t o t h e p r i o r R e f e r e e ' s o r d e r . We a f f i r m . 

ISSUES 

1. Whether EBI was p r e c l u d e d f r o m i s s u i n g a "backup" 
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d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , a f t e r a p r i o r R e f e r e e had 
a l r e a d y f o u n d i t r e s p o n s i b l e f o r t h e c l a i m . 

2. I f t h e "backup" d e n i a l i s p e r m i s s i b l e , w h e t h e r c l a i m a n t 
s u s t a i n e d a co m p e n s a b l e a g g r a v a t i o n o f h i s a c c e p t e d December 18, 1984 
i n d u s t r i a l i n j u r y . 

3. Whether c l a i m a n t i s e n t i t l e d t o t h e t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n o r d e r e d under t h e p r i o r R e f e r e e ' s o r d e r . 

4. Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y 
f e e s f o r i t s a l l e g e d u n r e a s o n a b l e f a i l u r e t o p r o c e s s t h e c l a i m 
p u r s u a n t t o t h e p r i o r R e f e r e e ' s o r d e r . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable l e f t h i p and low back 
i n j u r y on December 18, 1984, w h i l e w o r k i n g as a j a n i t o r f o r EBI's 
i n s u r e d . A May 9, 1985 D e t e r m i n a t i o n O r d e r awarded 15 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

C l a i m a n t c o n t i n u e d t o have back p a i n , b u t d i d n o t seek 
m e d i c a l t r e a t m e n t a g a i n u n t i l J a n u a r y 16, 1986, when he began 
t r e a t i n g w i t h Dr. St e p h e n s f o r l ow back p a i n r a d i a t i n g i n t o h i s h i p s 
and l e g s . By F e b r u a r y 13, 1986, Dr. S t e p h e n s s u s p e c t e d m a l i n g e r i n g , 
and recommended an e v a l u a t i o n by t h e O r t h o p a e d i c C o n s u l t a n t s . The 
C o n s u l t a n t s n o t e d p o s i t i v e f i n d i n g s , b u t f o u n d s i g n i f i c a n t f u n c t i o n a l 
i n t e r f e r e n c e . 

EBI i s s u e d a d e n i a l o f a g g r a v a t i o n on F e b r u a r y 24, 1986, 
and a t h e a r i n g on J a n u a r y 20, 1987, c l a i m a n t w i t h d r e w h i s r e q u e s t f o r 
h e a r i n g on t h a t d e n i a l . 

I n June 1986, c l a i m a n t began w o r k i n g f o r M e r c e r I n d u s t r i e s 
( M e r c e r ) , where he l i f t e d 60-pound l o a d s o f m e t a l b a r s a p p r o x i m a t e l y 
200 t i m e s p e r day. On J u l y 10, 1986, he a l l e g e d l y s u s t a i n e d a new 
i n j u r y t o h i s low bac k . EBI d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
Me r c e r d e n i e d h i s "new i n j u r y " c l a i m . 

On J a n u a r y 20, 1987, a h e a r i n g on t h e i s s u e o f 
r e s p o n s i b i l i t y was h e l d b e f o r e a p r i o r R e f e r e e . The p r i o r R e f e r e e 
f o u n d c l a i m a n t n o t c r e d i b l e and c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n 
was an a g g r a v a t i o n r a t h e r t h a n a "new i n j u r y . " C o n s e q u e n t l y , EBI was 
f o u n d r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n and d i r e c t e d t o p r o c e s s 
t h e a g g r a v a t i o n c l a i m . 

On J a n u a r y 29, 1987, EBI i s s u e d a "backup" d e n i a l o f 
c o m p e n s a b i l i t y . R e l y i n g upon t h e p r i o r R e f e r e e ' s a d v e r s e f i n d i n g 
c o n c e r n i n g c l a i m a n t ' s c r e d i b i l i t y , EBI c o n t e n d e d t h a t t h e e v i d e n c e 
d i d n o t s u p p o r t a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e "backup" 
d e n i a l . The R e f e r e e h e l d t h a t EBI was e s t o p p e d f r o m i s s u i n g i t s 
d e n i a l and t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n r e s u l t i n g f r o m t h e p r i o r R e f e r e e ' s o r d e r . I n a d d i t i o n , 
t h e R e f e r e e a s s e s s e d a p e n a l t y based on t h e c o m p e n s a t i o n p a y a b l e 
p u r s u a n t t o t h e p r i o r R e f e r e e ' s o r d e r . F i n a l l y , t h e R e f e r e e awarded 
a $1,500 i n s u r e r - p a i d a t t o r n e y f e e . 

CONCLUSIONS AND OPINION 

The R e f e r e e c o n c l u d e d as a m a t t e r o f law t h a t EBI was 
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e s t o p p e d f r o m i s s u i n g i t s "backup" d e n i a l f o l l o w i n g t h e p r i o r 
R e f e r e e ' s f i n d i n g t h a t i t was r e s p o n s i b l e f o r c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . We a g r e e and a d o p t t h e R e f e r e e ' s o p i n i o n w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

S u b s e q u e n t t o t h e R e f e r e e ' s d e c i s i o n , t h e C o u r t o f A p p e a l s 
i s s u e d i t s o p i n i o n i n Knapp v. Weyerhaeuser Company, 93 Or App 670 
(November 2, 1 9 8 8 ) . I n Knapp, t h e e m p l o y e r i s s u e d a "backup" d e n i a l 
o f a c l a i m t h a t i t had been o r d e r e d t o a c c e p t by a p r i o r R e f e r e e . 
The e m p l o y e r c o n t e n d e d t h a t i t had o b t a i n e d i n f o r m a t i o n t h a t 
i n d i c a t e d t h a t t h e c l a i m a n t had t e s t i f i e d u n t r u t h f u l l y a t h e r 
p r e v i o u s h e a r i n g . R e a s o n i n g t h a t t h e r e must be some f i n a l i t y t o t h e 
p r o c e s s o f c l a i m s a d j u d i c a t i o n , t h e c o u r t c o n c l u d e d t h a t t h e 
e m p l o y e r ' s d e n i a l was i n v a l i d . 

S p e c i f i c a l l y , t h e Knapp c o u r t h e l d t h a t t h e d e n i a l was n o t 
p e r m i s s i b l e as a "backup" d e n i a l under t h e r a t i o n a l e e x p r e s s e d i n 
Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , because t h e e m p l o y e r had n o t 
a c c e p t e d t h e c l a i m under c i r c u m s t a n c e s o f f r a u d , m i s r e p r e s e n t a t i o n o r 
o t h e r i l l e g a l a c t i v i t y . R a t h e r , t h e e m p l o y e r had been o r d e r e d t o 
a c c e p t t h e c l a i m . Inasmuch as t h e e m p l o y e r had once d e n i e d t h e c l a i m 
and had t h e o p p o r t u n i t y t o l i t i g a t e t h a t d e n i a l , t h e c o u r t r e a s o n e d 
t h a t t h e e m p l o y e r c o u l d n o t do so a g a i n . 

H e r e , as i n Knapp, EBI had t h e o p p o r t u n i t y t o l i t i g a t e t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s a g g r a v a t i o n c l a i m on t h e m e r i t s b e f o r e 
t h e p r i o r R e f e r e e . EBI chose n o t t o a v a i l i t s e l f o f t h i s o p p o r t u n i t y 
and c o n s e n t e d t o t h e i s s u a n c e o f an o r d e r d e s i g n a t i n g a p a y i n g a g e n t 
p u r s u a n t t o ORS 656.307. T h e r e a f t e r , t h e p r i o r R e f e r e e s e t a s i d e 
EBI's d e n i a l , r e q u i r i n g i t t o p r o c e s s t h e c l a i m i n a c c o r d a n c e w i t h 
l a w . I m p l i c i t i n t h e p r i o r R e f e r e e ' s o r d e r was a f i n d i n g t h a t t h e 
c l a i m was c o m p e n s a b l e . Inasmuch as EBI had p r e v i o u s l y d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and had an o p p o r t u n i t y t o l i t i g a t e t h e 
c o m p e n s a b i l i t y o f t h a t c l a i m on i t s m e r i t s , we c o n c l u d e t h a t i t may 
n o t deny t h a t same c l a i m a g a i n . C o n s e q u e n t l y , we h o l d t h a t E B I ' s 
"backup" d e n i a l i s i m p e r m i s s i b l e . 

C o n c e r n i n g t h e i s s u e s o f t e m p o r a r y t o t a l d i s a b i l i t y , 
p e n a l t i e s , and a t t o r n e y f e e s , we a d o p t t h e o p i n i o n and c o n c l u s i o n s o f 
t h e R e f e r e e . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d by s t a t u t e t o a r e a s o n a b l e 
i n s u r e r - p a i d f e e f o r s e r v i c e s r e n d e r e d on B o a r d r e v i e w . See ORS 
6 5 6 . 3 8 2 ( 2 ) . However, we c a n n o t a u t h o r i z e such a f e e u n l e s s 
c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
438-15-010 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s h a s - f J e e n r e c e i v e d t o 
d a t e , an a s s e s s e d f e e s h a l l n o t be awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 24, 1987 i s a f f i r m e d . 

THERESA SKOYEN, Claimant WCB 87-08400 
Richard 0. Nesting, Claimant's Attorney January 26, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

R e v i e w e d by Board Members F e r r i s and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Leahy's o r d e r t h a t : 
( 1 ) d e c l i n e d t o award t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s ; and ( 2 ) 
d e c l i n e d t o a s s e s s a p e n a l t y o r a t t o r n e y f e e a g a i n s t t h e i n s u r e r 
f o r i t s a l l e g e d l y u n r e a s o n a b l e d e l a y i n s u b m i t t i n g h e r c l a i m t o 
t h e E v a l u a t i o n D i v i s i o n f o r c l o s u r e . 
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The B o a r d r e v e r s e s t h e o r d e r o f t h e R e f e r e e on t h e 
p e n a l t y and a t t o r n e y f e e i s s u e . A l l r e m a i n i n g p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r a r e a f f i r m e d as amended. 

ISSUES 

1. Whether c l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s a f t e r J u l y 3 1 , 1985, u n t i l h er c l a i m i s 
p r o p e r l y c l o s e d by a D e t e r m i n a t i o n O r d e r . 

2. Whether a p e n a l t y o r a t t o r n e y f e e s h o u l d be a s s e s s e d 
f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e d e l a y i n r e q u e s t i n g 
c l o s u r e o f c l a i m a n t ' s c l a i m . 

PROCEDURAL POSTURE 

C l a i m a n t , 59 a t h e a r i n g , c o m p e n s a b l y i n j u r e d h er l o w 
back i n J u l y 1982. A D e t e r m i n a t i o n Order c l o s e d her c l a i m i n 
November 1983 w i t h an award o f 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y and a p e r i o d o f t e m p o r a r y d i s a b i l i t y . T h e r e a f t e r , she 
f i l e d a c l a i m f o r a p s y c h i a t r i c c o n d i t i o n , w h i c h t h e i n s u r e r 
d e n i e d . 

C l a i m a n t a p p e a l e d t h e i n s u r e r ' s d e n i a l . I n March 1986, 
a p r i o r R e f e r e e , i n t e r a l i a : ( 1 ) s e t t h e i n s u r e r ' s d e n i a l a s i d e ; 
and ( 2 ) o r d e r e d i t t o pay a c e r t a i n p e r i o d o f t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n . 

I n June 1987, t h e B o a r d a f f i r m e d t h e p r i o r R e f e r e e ' s 
o r d e r . The Bo a r d ' s o r d e r has been a f f i r m e d w i t h o u t o p i n i o n by t h e 
C o u r t o f A p p e a l s . J.C. Penney Co. v. Skoyen, 93 Or App 625 ( 1 9 8 8 ) . 

I n O c t o b e r 1987, t h e Board i s s u e d i t s o r d e r i n D a v i d E. 
N o b l e , 39 Van N a t t a 1035 ( 1 9 8 7 ) , w h i c h d i s a v o w e d i t s e a r l i e r 
h o l d i n g i n Shar o n B r a c k e , 36 Van N a t t a 1245, r e v ' d on o t h e r 
g r o u n d s , 78 Or App 128 ( 1 9 8 6 ) . Under B r a c k e , t h e Board had h e l d 
t h a t w i t h i n 14 days o f an O p i n i o n and Order f i n d i n g a c l a i m 
c o m p e n s a b l e , an i n s u r e r need o n l y pay t e m p o r a r y d i s a b i l i t y u n t i l 
t h e w o r k e r had been " d e c l a r e d (as opposed t o b e i n g d e t e r m i n e d 
u nder ORS 656.268) t o be m e d i c a l l y s t a t i o n a r y . " 

The i n s t a n t case p r o c e e d e d t o h e a r i n g i n December 1987. 

FINDINGS OF FACT 

I n a p r i o r R e f e r e e ' s o r d e r , t h e i n s u r e r was o r d e r e d , 
i n t e r a l i a : ( 1 ) t o pay t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f r o m 
March 14, 1984 t h r o u g h J u l y 3 1 , 1985, t h e d a t e i n w h i c h t h e p r i o r 
R e f e r e e d e t e r m i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y ; and ( 2 ) 
t o p r o c e s s c l a i m a n t ' s p s y c h i a t r i c c l a i m t o c l o s u r e a c c o r d i n g t o 
ORS 65 6.2 68. 

A f t e r t h e p r i o r R e f e r e e ' s o r d e r i s s u e d , t h e i n s u r e r 
t i m e l y p a i d c l a i m a n t h er t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s 
t h r o u g h J u l y 3 1 , 1985, as o r d e r e d . I t d i d n o t , h o wever, seek 
c l o s u r e o f h e r c l a i m . C o n s e q u e n t l y , c l a i m a n t r e q u e s t e d a second 
h e a r i n g t o e n f o r c e t h a t p o r t i o n o f t h e p r i o r R e f e r e e ' s o r d e r t h a t 
had o r d e r e d t h e i n s u r e r t o c l o s e h er c l a i m p u r s u a n t t o ORS 
656.268. R e l y i n g on t h e case o f D a v i d E. N o b l e , s u p r a , c l a i m a n t 
a l s o s o u g h t an i n c r e a s e i n t h e p e r i o d o f t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n o r d e r e d by t h e p r i o r R e f e r e e . 
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On December 8, 1987, t h r e e days p r i o r t o t h e se c o n d 
h e a r i n g , t h e i n s u r e r s u b m i t t e d c l a i m a n t ' s c l a i m t o t h e E v a l u a t i o n 
D i v i s i o n f o r c l o s u r e . 

The i n s u r e r p a i d c l a i m a n t a l l t h e t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s o r d e r e d p a y a b l e by t h e p r i o r R e f e r e e . 

The i n s u r e r u n r e a s o n a b l y d e l a y e d r e q u e s t i n g c l o s u r e o f 
c l a i m a n t ' s c l a i m , c o n t r a r y t o t h e o r d e r o f t h e p r i o r R e f e r e e . 

•CONCLUSIONS OF LAW 

Tempo r a r y D i s a b i l i t y 

I n t h e o r d e r p o r t i o n o f h i s w r i t t e n o p i n i o n , t h e p r i o r 
R e f e r e e s t a t e d , i n t e r a l i a : 

"The c a r r i e r ' s September 24, 1984 d e n i a l i s 
s e t a s i d e and t h e c l a i m i s remanded t o t h e 
c a r r i e r f o r a c c e p t a n c e and t h e payment o f 
c o m p e n s a t i o n u n t i l c l o s e d p u r s u a n t t o ORS 
656.268. The c a r r i e r ' s o b l i g a t i o n f o r 
payment o f t e m p o r a r y t o t a l d i s a b i l i t y i s 
March 14, 1984 t h r o u g h J u l y 3 1 , 1985 ; 
s u b j e c t t o t h e E v a l u a t i o n D i v i s i o n ' s 
f u r t h e r d e t e r m i n a t i o n o f e n t i t l e m e n t t o 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . " 
( E m p h a s i s added ) . 

P u r s u a n t t o t h e p r i o r R e f e r e e ' s o r d e r , t h e i n s u r e r 
t i m e l y p a i d c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n f r o m 
March 14, 1984 t h r o u g h J u l y 3 1 , 1985. I t was n o t r e q u i r e d t o pay 
c o m p e n s a t i o n i n e x c e s s o f t h a t o r d e r e d by t h e p r i o r R e f e r e e . 

The i n s t a n t R e f e r e e f o u n d t h a t , p u r s u a n t t o t h e p r i o r 
R e f e r e e ' s o r d e r , c l a i m a n t was n o t e n t i t l e d t o a d d i t i o n a l t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n u n t i l t h e " E v a l u a t i o n [ D i v i s i o n ] 
o r d e r s i t . " A l t h o u g h we a g r e e w i t h t h e r e s u l t r e a c h e d by t h e 
i n s t a n t R e f e r e e , we do so f o r d i f f e r e n t r e a s o n s . 

C l a i m a n t a r g u e s t h a t t h e case o f D a v i d E. N o b l e , s u p r a , 
r e q u i r e s t h e payment o f a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n beyond J u l y 3 1 , 1985. We d e c l i n e t o a d d r e s s h e r 
a r g u m e n t . 

I n o ur v i e w , t h e i s s u e o f w h e t h e r t h e p r i o r R e f e r e e 
o r d e r e d t h e p r o p e r p e r i o d o f t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n i s n o t p r o p e r l y b e f o r e us. T h a t i s s u e p e r t a i n s t o 
t h e m e r i t s o f t h e p r i o r R e f e r e e ' s o r d e r , w h i c h , has been a f f i r m e d 
by t h e Bo a r d and t h e C o u r t o f A p p e a l s . C l a i m a n t a p p a r e n t l y d i d 
n o t r e q u e s t j u d i c i a l r e v i e w on t h e p a r t i c u l a r i s s u e o f t h e p r o p e r 
p e r i o d o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n and we do n o t 
have j u r i s d i c t i o n t o r e v i e w an i s s u e t h a t a p a r t y c o u l d have 
r a i s e d on d i r e c t a p p e a l o f a p r i o r R e f e r e e ' s o r d e r . N o r t h 
Clackamus S c h o o l D i s t r i c t v. W h i t e , 305 Or 48, 468 ( 1 9 8 8 ) . B u t 
see G e o r g i a - P a c i f i c v. Hughes, 305 Or 236 ( 1 9 8 8 ) . 

A c c o r d i n g l y , w i t h r e s p e c t t o t h e t e m p o r a r y t o t a l 
d i s a b i l i t y i s s u e r a i s e d by c l a i m a n t , we l i m i t o u r r e v i e w t o 
w h e t h e r t h e i n s u r e r c o m p l i e d w i t h t h e p r i o r R e f e r e e ' s o r d e r . 
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C l a i m a n t does n o t d i s p u t e n o r p r e s e n t any e v i d e n c e t h a t 
t h e i n s u r e r f a i l e d t o pay t e m p o r a r y t o t a l d i s a b i l i t y f r o m 
March 14, 1984 t h r o u g h J u l y 3 1 , 1985. Inasmuch as we have f o u n d 
a bove t h a t t h e p r i o r R e f e r e e ' s o r d e r d i r e c t e d t h e i n s u r e r t o pay 
t e m p o r a r y t o t a l d i s a b i l i t y t h r o u g h o n l y J u l y 3 1 , 1985, we c o n c l u d e 
t h a t t h e i n s u r e r p r o p e r l y c o m p l i e d w i t h t h e p r i o r R e f e r e e ' s o r d e r 
w i t h r e s p e c t t o t h e payment o f t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n . 

A c c o r d i n g l y , we a g r e e w i t h t h e r e s u l t r e a c h e d by t h e 
i n s t a n t R e f e r e e , i n s o f a r as he d e c l i n e d t o award c l a i m a n t 
a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . 

P e n a l t i e s and A t t o r n e y Fees 

Former ORS 6 5 6 . 2 6 8 ( 2 ) p r o v i d e s , i n t e r a l i a : 

"When t h e i n j u r e d w o r k e r ' s c o n d i t i o n 
r e s u l t i n g f r o m a d i s a b l i n g i n j u r y has 
become m e d i c a l l y s t a t i o n a r y , . . . t h e • 
i n s u r e r o r s e l f - i n s u r e d e m p l o y e r s h a l l so 
n o t i f y t h e E v a l u a t i o n D i v i s i o n . . . and 
r e q u e s t t h e c l a i m be examined and f u r t h e r 
c o m p e n s a t i o n , i f any, be d e t e r m i n e d . " 
( E m p h a s i s a d d e d ) . 

H e r e , t h e p r i o r R e f e r e e d e t e r m i n e d t h a t c l a i m a n t became 
m e d i c a l l y and p s y c h o l o g i c a l l y s t a t i o n a r y on J u l y 3 1 , 1985. I n so 
d o i n g , he o r d e r e d t h e i n s u r e r t o a c c e p t c l a i m a n t ' s p s y c h i a t r i c 
c o n d i t i o n and t o p r o c e s s her c l a i m " p u r s u a n t t o ORS 656.268." 

The s t a t u t e imposed a . m a n d a t o r y b u r d e n on t h e i n s u r e r t o 
s u b m i t c l a i m a n t ' s c l a i m t o c l o s u r e once h e r c o n d i t i o n became 
m e d i c a l l y s t a t i o n a r y . The R e f e r e e f o u n d t h a t c l a i m a n t ' s c o n d i t i o n 
became m e d i c a l l y s t a t i o n a r y on J u l y 3 1 , 1985. The R e f e r e e ' s o r d e r 
i s s u e d i n March 1986 . Y e t , t h e i n s u r e r ' d e l a y e d s u b m i t t i n g 
c l a i m a n t ' s c l a i m f o r c l o s u r e u n t i l December 1987. 

P e n a l t i e s and a t t o r n e y f e e s may be a s s e s s e d a g a i n s t an 
i n s u r e r who u n r e a s o n a b l y d e l a y s o r r e f u s e s t o pay c o m p e n s a t i o n . 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ; ORS 6 5 6 . 3 8 2 ( 1 ) . F a i l u r e t o p r o m p t l y s u b m i t a 
c l a i m f o r c l o s u r e a f t e r a c l a i m a n t becomes m e d i c a l l y s t a t i o n a r y i s 
one f o r m o f u n r e a s o n a b l e d e l a y o r r e f u s a l t o pay c o m p e n s a t i o n . 
L e s t e r v. Weyerhaeuser Co., 70 Or App 307, 311-12, r e v den 298 Or 
427 ( 1 9 8 4 ) ; G e o r g i a - P a c i f i c v. A w m i l l e r , 64 Or App 56, 59-60 
( 1983 ) . 

H e r e , t h e i n s u r e r has o f f e r e d no e x p l a n a t i o n f o r i t s 
n e a r l y two y e a r d e l a y i n s u b m i t t i n g c l a i m a n t ' s c l a i m f o r c l o s u r e . 
We c o n c l u d e , t h a t such a d e l a y was u n r e a s o n a b l e . A c c o r d i n g l y , t h e 
ass e s s m e n t o f a p e n a l t y and a t t o r n e y f e e i s a p p r o p r i a t e . C h e s t e r 
R. Rhodes, 38 Van N a t t a 1396, 1398 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1988, i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t d e c l i n e d t o a s s e s s a p e n a l t y o r a t t o r n e y f e e i s r e v e r s e d . I n 
t h e e v e n t t h a t t h e E v a l u a t i o n D i v i s i o n has awarded c l a i m a n t 
p e r m a n e n t p a r t i a l d i s a b i l i t y c o m p e n s a t i o n , t h e i n s u r e r s h a l l , as a 
p e n a l t y f o r i t s u n r e a s o n a b l e d e l a y i n s u b m i t t i n g c l a i m a n t ' s c l a i m 
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f o r c l o s u r e , pay an a d d i t i o n a l amount e q u a l t o 25 p e r c e n t o f t h e 
p e r m a n e n t p a r t i a l d i s a b i l i t y c o m p e n s a t i o n a w a r d e d , n o t t o e x c e e d 
$1,000. I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded a p e n a l t y 
a s s o c i a t e d a s s e s s e d f e e o f $300, t o be p a i d by t h e i n s u r e r . . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

W00DIE R. STRIPLIN, Claimant WCB 87-12406 
Vick & Gutzler, Claimant's Attorneys January 26, 1989 
Kevin L. Mannix, Defense Attorney Order on Reconsideration 

The s e l f - i n s u r e d e m p l o y e r has r e q u e s t e d r e c o n s i d e r a t i o n 
o f t h e B o a r d ' s September 30, 1988 Ord e r on Review t h a t a f f i r m e d t h e 
R e f e r e e ' s o r d e r s e t t i n g a s i d e t h e e m p l o y e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s . Whereas t h e R e f e r e e s e t a s i d e 
t h e p a r t i a l d e n i a l on s u b s t a n t i v e g r o u n d s , t h e Boar d c o n c l u d e d t h a t 
t h e p a r t i a l d e n i a l was p r o c e d u r a l l y i m p r o p e r p u r s u a n t t o R o l l e r v . 
Weyerhaeuser Co., 67 Or App 583, 586-87, cm r e c o n s i d e r a t i o n 68 Or 
App 743, r e v den 297 Or 601 ( 1 9 8 4 ) . On O c t o b e r 20, 1988, t h e 
B o a r d ' s o r d e r was w i t h d r a w n and c l a i m a n t was g r a n t e d an o p p o r t u n i t y 
t o r e s p o n d . C l a i m a n t has n o t s u b m i t t e d a r e s p o n s e w i t h i n t h e t i m e 
p e r i o d g r a n t e d . We have p r o c e e d e d t o r e c o n s i d e r t h e m a t t e r . 

The e m p l o y e r c o n t e n d s t h a t - i t s p a r t i a l d e n i a l was 
p r o c e d u r a l l y p r o p e r . A l t e r n a t i v e l y , t h e e m p l o y e r a r g u e s t h a t i t s 
p a r t i a l d e n i a l , a l t h o u g h i n e f f e c t i v e when i s s u e d , became e f f e c t i v e 
f o l l o w i n g c l o s u r e o f t h e c l a i m . See G u e r r e r o v. S t a y t o n C a n n i n g 
Co.,-92 Or App 209, 212 ( 1 9 8 8 ) . 

Upon f u r t h e r r e v i e w , t h e B o a r d a d h e r e s t o i t s p r i o r 
h o l d i n g t o t h e e f f e c t t h a t t h e e m p l o y e r ' s p a r t i a l d e n i a l was 
p r o c e d u r a l l y i m p e r m i s s i b l e a n d, t h e r e f o r e , was i n e f f e c t i v e when 
i s s u e d . We n e x t c o n s i d e r t h e e m p l o y e r ' s r e q u e s t t h a t we f i n d i t s 
p a r t i a l d e n i a l e f f e c t i v e as o f t h e d a t e o f c l o s u r e . 

I n G u e r r e r o we h e l d t h a t an e m p l o y e r ' s d e n i a l o f f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t s was p r e m a t u r e because t h e c l a i m was s t i l l 
i n open s t a t u s . However, we f u r t h e r c o n c l u d e d t h a t t h e d e n i a l 
became e f f e c t i v e a f t e r t h e e m p l o y e r i s s u e d a n o t i c e o f c l a i m 
c l o s u r e . We f o u n d , i n t h i s r e g a r d , t h a t t h e e v i d e n c e d i d n o t 
s u p p o r t t h e c o m p e n s a b i l i t y o f t r e a t m e n t s c o n d u c t e d a f t e r the, n o t i c e 
o f c l a i m c l o s u r e . Ana M. G u e r r e r o , 39 Van N a t t a 1 , 2 ( 1 9 8 7 ) . 

On r e v i e w , t h e c o u r t a f f i r m e d . W i t h r e g a r d t o t h e 
e f f e c t i v e d a t e o f t h e d e n i a l , t h e c o u r t r e a s o n e d : 

" [ C l a i m a n t ] a s k e d f o r and r e c e i v e d a f u l l 
h e a r i n g on t h e c o m p e n s a b i l i t y o f t h e 
c h i r o p r a c t i c t r e a t m e n t s r e c e i v e d a f t e r [ t h e 
d a t e o f t h e d e n i a l ] , i n c l u d i n g t r e a t m e n t s 
r e c e i v e d a f t e r t h e n o t i c e o f c l o s u r e . I n 
f a c t , c l a i m a n t does n o t c h a l l e n g e h e r e t h e 
B o a r d ' s r u l i n g t h a t t h e c h i r o p r a c t i c 
t r e a t m e n t s a f t e r [ t h e n o t i c e o f c l o s u r e ] , 
were n o t c o m p e n s a b l e . We c o n c l u d e t h a t , i n 
t h e s e c i r c u m s t a n c e s , t h e Boar d had 
a u t h o r i t y t o c o n s i d e r t h a t t h e 1985 d e n i a l 
was e f f e c t i v e a f t e r t h e n o t i c e o f 
c l o s u r e . " 92 Or App a t 212. 

H e r e , c l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r 
i s s u e d J u l y 14, 1988. R e l y i n g upon G u e r r e r o , s u p r a , t h e e m p l o y e r 
a r g u e s t h a t , even i f i t s d e n i a l was p r e m a t u r e when i s s u e d , i t 
n e v e r t h e l e s s was e f f e c t i v e upon c l o s u r e o f t h e c l a i m . We do n o t 
a g r e e . _ 1 7 8 _ 



As n o t e d i n G u e r r e r o , b o t h i n t h e Boar d ' s o r d e r and t h e 
c o u r t ' s d e c i s i o n on j u d i c i a l r e v i e w , c l a i m a n t was p r o v i d e d an 
o p p o r t u n i t y a t h e a r i n g t o l i t i g a t e t h e c o m p e n s a b i l i t y o f h e r 
p o s t - c l o s u r e t r e a t m e n t s . By c o n t r a s t , t h e c l a i m h e r e was c l o s e d 
more t h a n seven months f o l l o w i n g t h e h e a r i n g . C o n s e q u e n t l y , 
c l a i m a n t d i d n o t have an o p p o r t u n i t y t o l i t i g a t e t h e c o m p e n s a b i l i t y 
o f h i s p o s t - c l o s u r e t r e a t m e n t s . M o r e o v e r , t h a t c l a i m a n t ' s 
t r e a t m e n t s a t t h e t i m e o f h e a r i n g were n o t c a u s a l l y r e l a t e d t o h i s 
co m p e n s a b l e i n j u r y does n o t f o r e c l o s e t h e p o s s i b i l i t y t h a t h i s 
com p e n s a b l e c o n d i t i o n c o u l d have w o r s e n e d by t h e d a t e o f c l a i m 
c l o s u r e t o t h e e x t e n t t h a t m e d i c a l s e r v i c e s were r e q u i r e d . See 
F r a n c i s M. Mead, 40 Van N a t t a 1878 (November 29, 1 9 8 8 ) . Under 
t h e s e c i r c u m s t a n c e s , t h e e m p l o y e r ' s p a r t i a l d e n i a l can have no 
p r o s p e c t i v e e f f e c t . See Thomas A. B e a s l e y , 37 Van N a t t a 1514, 1516 
( 1 9 8 5 ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as amended and 
s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h o u r September 30, 
1988 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l 
r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

DALE L. TICHENOR, Claimant WCB 87-14700, 87-14698, 87-14699 
Olson Law Firm, Claimant's Attorney & 87-17319 
Foss, Whitty, et a l . , Defense Attorneys January 26, 1989 
Marcus Ward, Defense Attorney Order on Reconsideration 
Charles L i s l e (SAIF), Defense Attorney 
Schwabe, et a l . , Defense Attorneys 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
J u l y 2 1 , 1988 O r d e r on Review t h a t d i d n o t award an a t t o r n e y f e e f o r 
h i s a t t o r n e y ' s s e r v i c e s on Board r e v i e w . To f u r t h e r c o n s i d e r t h e 
m a t t e r , we a b a t e d o ur o r d e r and g r a n t e d t h e i n s u r e r s an o p p o r t u n i t y t o 
r e s p o n d . Inasmuch as t h e t i m e t o t i m e l y r e s p o n d has e l a p s e d , we 
p r o c e e d w i t h o u r r e c o n s i d e r a t i o n . 

A c l a i m a n t ' s a t t o r n e y i's e n t i t l e d t o a r e a s o n a b l e f e e when a 
c a r r i e r i n i t i a t e s B o a r d r e v i e w and t h e Board d e t e r m i n e s t h a t " t h e . 
c o m p e n s a t i o n awarded t o [ t h e ] c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r 
r e d u c e d . " ORS 6 5 6 . 3 8 2 ( 2 ) . 

H e r e , t h e SAIF C o r p o r a t i o n r e q u e s t e d B o a r d r e v i e w and s o u g h t 
t o s h i f t r . e s p o n s i b i l i t y f o r c l a i m a n t ' s c l a i m t o L i b e r t y N o r t h w e s t 
I n s u r a n c e C o r p o r a t i o n . No o r d e r d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t t o 
ORS 656.307 had i s s u e d . Thus, d e s p i t e SAIF's f a i l u r e t o r a i s e t h e 
i s s u e on B o a r d r e v i e w , c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n 
r e m a i n e d a t r i s k . See Thomas W. W i l l i a m s o n , 39 Van N a t t a 1147 ( 1 9 8 7 ) . 
C l a i m a n t ' s c o u n s e l p a r t i c i p a t e d on Boar d r e v i e w and c o n t e n d e d t h a t t h e 
R e f e r e e ' s d e c i s i o n s h o u l d be a f f i r m e d . Under t h e s e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e f o r s e r v i c e s on 
r e v i e w u n d e r ORS 6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by SAIF. 

A f t e r r e v i e w o f c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t o f s e r v i c e s 
and t h e r e t a i n e r a g r e e m e n t , and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we f i n d t h a t a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e f o r 
s e r v i c e s on B o a r d r e v i e w i s $740. A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e 
SAIF" C o r p o r a t i o n , on b e h a l f o f i t s i n s u r e d , L a w y e r ' s P r o c e s s S e r v i c e , 
t o i t s o u t s i d e c o u n s e l i s a p p r o v e d , n o t t o exceed $187.50. 
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A c c o r d i n g l y , on r e c o n s i d e r a t i o n / as s u p p l e m e n t e d h e r e i n , we 
a d h e r e t o and r e p u b l i s h o u r J u l y 2 1 , 1988 Orde r on R e v i e w , . e f f e c t i v e 
t h i s d a t e . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T IS SO ORDERED. . . . 

WCB 87-11725 
January 31, 1989 
Order on Review 

Reviewed by Board Members Joh n s o n , and C r i d e . r . '. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Melum's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c 
t r e a t m e n t s as u n r e l a t e d t o her compensable l o w back i n j u r y . I n 
i t s b r i e f , t h e . i n s u r e r a r g u e s t h a t c l a i m a n t ' s r e q u e s t - f o r r e v i e w 
s h o u l d be d i s m i s s e d f o r f a i l u r e t o .mail a copy o f t h e r e q u e s t t o . 
a l l p a r t i e s . ORS 6 5 6 . 2 9 5 ( 2 ) . We d e c l i n e t o d i s m i s s t h e r e q u e s t 
f o r r e v i e w and we r e v e r s e on t h e m e r i t s . 

ISSUES 

1. Whether c l a i m a n t ' s r e q u e s t f o r r e v i e w s h o u l d be 
d i s m i s s e d . 

2. Whether c l a i m a n t ' s c u r r e n t need f o r c h i r o p r a c t i c 
t r e a t m e n t s i s c a u s a l l y r e l a t e d t o her compen s a b l e 1 9 8 1 - i n j u r y . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f a c t u a l f i n d i n g s numbered 
one t h r o u g h e i g h t on pages one and two o f h i s o r d e r . I n a d d i t i o n , 
we make t h e f o l l o w i n g s u p p l e m e n t a l f i n d i n g s . 

C l a i m a n t i s c r e d i b l e . She e x p e r i e n c e d i n t e r m i t t e n t l o w 
back and l e f t l e g symptoms s i n c e her 1981 i n j u r y . She s o u g h t no 
m e d i c a l t r e a t m e n t f o r t h e s e symptoms; i n s t e a d , she d e a l t w i t h 
t h e s e symptoms i n p a r t by u t i l i z i n g t e c h n i q u e s she l e a r n e d a t a 
h o s p i t a l p a i n c e n t e r i n A u g u s t 19.82. The i n c i d e n t i n t h e s p r i n g 
o f 1985 r e s u l t e d i n t h e same t y p e o f p a i n i n t h e same p l a c e as 
t h a t f o l l o w i n g c l a i m a n t ' s 1981 i n j u r y . 

C l a i m a n t ' s A p r i l 1981 compensable i n j u r y , m a t e r i a l l y 
c o n t r i b u t e d t o her need f o r m e d i c a l t r e a t m e n t commencing i n June 
1985 . 

C l a i m a n t m a i l e d a copy o f h e r r e q u e s t f o r r e v i e w t o t h e 
i n s u r e r ' s c o u n s e l . The r e q u e s t f o r r e v i e w was n o t m a i l e d d i r e c t l y 
t o t h e i n s u r e r . 

CONCLUSIONS AND OPINION 

J u r i s d i c t i o n 

The i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s r e q u e s t f o r r e v i e w 
s h o u l d be d i s m i s s e d f o r f a i l u r e t o m a i l a copy o f t h e r e q u e s t t o 
" a l l p a r t i e s " as r e q u i r e d by ORS 6 5 6 . 2 9 5 ( 2 ) . 

ANNIE L. CARLILE, Claimant 
Robert Chapman, Claimant's Attorney 
Cowling & Heysell, Defense Attorneys 

The c o u r t s have p r e v i o u s l y h e l d t h a t s e r v i c e upon a 
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p a r t y ' s a t t o r n e y i s c o n s t r u c t i v e n o t i c e t o t h a t p a r t y . See 
S c h n e i d e r v. Emmanuel H o s p i t a l , 20 Or App 599, 6 03 ( 1 9 7 5 ) , r e v den 
( 1976) . M o r e o v e r , so l o n g as no p r e j u d i c e has r e s u l t e d , t h e 
B o a r d ' s j u r i s d i c t i o n i s t h e r e b y p r o p e r l y i n v o k e d . I d . 

The i n s u r e r c l a i m s no p r e j u d i c e as a r e s u l t o f t h e 
f a i l u r e o f c l a i m a n t t o m a i l . a copy o f her r e q u e s t d i r e c t l y t o i t . 
Nor does t h e r e c o r d d i s c l o s e any such p r e j u d i c e . We c o n c l u d e t h a t 
we have a c q u i r e d j u r i s d i c t i o n f o r - r e v i e w . See A r g o n a u t I n s u r a n c e 
v. K i n g , 63 Or App 847, 850-51 ( 1 9 8 3 ) ; N o l l e n v. SAIF, 23 Or App 
420, 423 ( 1 9 7 5 ) , r e v den ( 1 9 7 6 ) . 

C o m p e n s a b i l i t y 

Dr. D e M a r i n i s ' t r e a t m e n t s a r e c o m p e n s a b l e i f c l a i m a n t ' s 
low back and l e g c o n d i t i o n c o n t i n u e s t o be c a u s a l l y r e l a t e d t o t h e 
1981 i n j u r y . J o r d a n v. SAIF, 86 Or App 29, 32 ( 1 9 8 7 ) . The 
c o m p e n s a b l e i n j u r y need n o t be t h e s o l e cause o r t h e most 
s i g n i f i c a n t cause o f t h e need f o r t r e a t m e n t , b u t o n l y a m a t e r i a l 
c o n t r i b u t i n g c a u s e . Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 

C l a i m a n t t e s t i f i e d t o c o n t i n u i n g symptoms b e t w e e n t h e 
d a t e o f her o r i g i n a l i n j u r y and t h e J u n e , 1985 b e n d i n g i n c i d e n t . 
As n o t e d by t h e R e f e r e e , t h i s t e s t i m o n y i s s u g g e s t i v e o f a c a u s a l 
r e l a t i o n s h i p b etween t h e o r i g i n a l i n j u r y and h e r 1985 c o n d i t i o n . 
See J o r d a n v. SAIF, s u p r a . C o n s e q u e n t l y , c l a i m a n t ' s c r e d i b i l i t y 
i s c e n t r a l t o t h e d i s p u t e h e r e . 

The R e f e r e e d i d n o t e x p l i c i t l y r u l e on c l a i m a n t ' s 
c r e d i b i l i t y . Because t h e R e f e r e e made no c r e d i b i l i t y f i n d i n g 
based upon c l a i m a n t ' s demeanor, we a r e l e f t t o an e x a m i n a t i o n o f 
t h e r e c o r d i n o r d e r t o r e a c h o u r own c o n c l u s i o n r e g a r d i n g 
c r e d i b i l i t y . C o a s t a l Farm S u p p l y v. H u l t b e r g , 84 Or App 282, 285 
( 1 9 8 7 ) . I n t h i s r e g a r d , we a c c e p t c l a i m a n t ' s t e s t i m o n y t h a t she 
d e a l t w i t h her c o n t i n u i n g symptoms by u t i l i z i n g p a i n management 
t e c h n i q u e s she l e a r n e d a t t h e M e d f o r d P r o v i d e n c e H o s p i t a l P a i n 
C e n t e r . T h i s t e s t i m o n y i s s u p p o r t e d by r e f e r e n c e i n t h e W e s t e r n 
M e d i c a l C o n s u l t a n t s ' May 30, 1987 r e p o r t t o t h e f a c t t h a t c l a i m a n t 
u n s u c c e s s f u l l y a t t e m p t e d t o u t i l i z e t h e s e same t e c h n i q u e s t o d e a l 
w i t h h e r p o s t - s p r i n g 1985 symptoms. 

I n a d d i t i o n , we f i n d c l a i m a n t ' s t e s t i m o n y o f c o n t i n u i n g 
symptoms c o m p a t i b l e w i t h her work h i s t o r y . M o r e o v e r , we do n o t 
d i s c o u n t her t e s t i m o n y s i m p l y because she r e f e r r e d t o her symptoms 
as p r o g r e s s i v e a t one p o i n t v e r s u s o n g o i n g a t a n o t h e r . 
F u r t h e r m o r e , we c o n c l u d e t h a t t h e W e s t e r n M e d i c a l C o n s u l t a n t s ' 
r e p o r t t h a t c l a i m a n t had r e a c h e d "maximum i m p r o v e m e n t f r o m t h e 
1981 i n c i d e n t " s u g g e s t s , i f a n y t h i n g , t h a t c l a i m a n t ' s c o n d i t i o n 
had n o t c o m p l e t e l y r e s o l v e d . A f t e r our r e v i e w o f t h e r e c o r d , we 
f i n d t h a t c l a i m a n t ' s t e s t i m o n y r e g a r d i n g c o n t i n u i n g symptoms was 
c r e d i b l e . 

I n a d d i t i o n t o her own t e s t i m o n y , c l a i m a n t r e l i e s upon 
t h e o p i n i o n o f Dr. D e M a r i n i s , her t r e a t i n g c h i r o p r a c t o r , t o 
e s t a b l i s h a c a u s a l r e l a t i o n s h i p between her c u r r e n t c o n d i t i o n and 
her c ompensable 1981 i n j u r y . Dr. D e M a r i n i s o p i n e d t h a t t h e o n s e t 
o f s e v e r e symptoms i n t h e s p r i n g o f 1985 r e s u l t e d f r o m a 
r e c u r r e n c e o f her 1981 i n j u r y . Dr. D e M a r i n i s based t h i s 
c o n c l u s i o n upon c l a i m a n t ' s h i s t o r y o f o n g o i n g symptoms and her 
b e l i e f t h a t a m i n o r a c t i v i t y such as b e n d i n g o v e r t o p u l l a weed 
was i n s u f f i c i e n t t o e x p l a i n t h e s e v e r i t y o f c l a i m a n t ' s symptoms. 
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The R e f e r e e f o u n d t h a t Dr. D e M a r i n i s ' o p i n i o n was n o t 
p e r s u a s i v e " i n v i e w o f t h e number o f i n c i d e n t s o f p e o p l e 
h e r n i a t i n g d i s c s f r o m p u r e f l e x i o n o r r o t a t i v e movements." 
C l a i m a n t o b j e c t s t o t h i s s t a t e m e n t as g r a t u i t o u s . We a g r e e w i t h 
c l a i m a n t t h a t t h e R e f e r e e ' s s t a t e m e n t i s u n s u p p o r t e d by m e d i c a l 
o p i n i o n i n t h e r e c o r d and, t h e r e f o r e , i n a p p r o p r i a t e . 

The W e s t e r n M e d i c a l C o n s u l t a n t s o p i n e d t h a t c l a i m a n t ' s 
symptoms i n t h e s p r i n g o f 1985 r e s u l t e d f r o m a new, n o n i n d u s t r i a l 
i n j u r y . W h i l e t h e i r r e p o r t c o n t a i n s e x h a u s t i v e f i n d i n g s r e g a r d i n g 
c l a i m a n t ' s • p h y s i c a l c o n d i t i o n on t h e d a t e o f t h e i r e x a m i n a t i o n , 
t h e i r o p i n i o n r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s l o w back and 
l e g symptoms i s c o n c l u s o r y . I n a d d i t i o n , t h e e x t e n t t o w h i c h 
c l a i m a n t ' s c o n t i n u i n g symptoms were c o n s i d e r e d i n a r r i v i n g a t 
t h e i r o p i n i o n r e g a r d i n g c a u s a t i o n i s a m b i g u o u s . I n l i g h t o f o u r 
a c c e p t a n c e o f c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g o n g o i n g symptoms, we 
f i n d t h a t t h e C o n s u l t a n t s ' f a i l u r e t o a d d r e s s her c o n t i n u i n g 
symptoms i s a f u r t h e r g r o u n d f o r d i s c o u n t i n g t h e i r o p i n i o n . 

We c o n c l u d e t h a t Dr. D e M a r i n i s ' o p i n i o n , t o g e t h e r w i t h 
c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g her c o n t i n u e d symptoms, l e a d us t o 
c o n c l u d e t h a t her l o w back and l e g c o n d i t i o n i s r e l a t e d t o t h e 
1981 i n j u r y , and t h a t t r e a t m e n t o f i t i s c o m p e n s a b l e . See Van 
B l o k l a n d v. Oregon H e a l t h S c i e n c e s U n i v e r s i t y , s u p r a , a t 698 
( 1 9 8 7 ) . 

ORDER ... .. • - ' 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 26, 1988 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l d a t e d June 19, 1987 i s s e t a s i d e . C l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m i s remanded t o t h e i n s u r e r t o be p r o c e s s e d 
i n a c c o r d a n c e . w i t h l a w . For s e r v i c e s a t b o t h l e v e l s , c l a i m a n t ' s 
a t t o r n e y i s awarded $1,750, t o be p a i d by t h e i n s u r e r . A 
c l i e n t - p a i d f e e n o t t o e x c e e d $387 i s a p p r o v e d . 

RICKY J. HAFLICH, Claimant WCB 87-02843 
Malagon & Moore, Claimant's Attorneys January 31, 1989 
Acker, Underwood & Smith, Defense Attorneys Order on Review 

Reviewed by B o a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r 
t h a t : ( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s p a r t i a l d e n i a l o f a 
s p i n a l l e s i o n and d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y f e e 
f o r t h a t d e n i a l ; and ( 2 ) h e l d t h a t t h e e m p l o y e r p r o p e r l y r e f u s e d 
t o recommence payment o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . I n 
h i s b r i e f on r e v i e w , c l a i m a n t r e q u e s t s t h a t t h e B o a r d e i t h e r 
d i s m i s s t h e t e m p o r a r y t o t a l d i s a b i l i t y i s s u e w i t h o u t p r e j u d i c e o r 
award a d d i t i o n a l b e n e f i t s and a s s e s s a r e l a t e d p e n a l t y and 
a t t o r n e y f e e . 

On r e v i e w , t h e i s s u e s a r e : 

( 1 ) Whether t h e e m p l o y e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s 
s p i n a l l e s i o n c o n d i t i o n - i s an i m p r o p e r "backup 
d e n i a l " or an i n v a l i d " p r e m a t u r e d e n i a l . " 

( 2 ) T e m p o r a r y T o t a l D i s a b i l i t y . 

( a ) Whether t h e B o a r d s h o u l d d i s m i s s t h e t e m p o r a r y 
t o t a l d i s a b i l i t y i s s u e w i t h o u t p r e j u d i c e . 
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( b ) I f n o t , w h e t h e r t h e e m p l o y e r p r o p e r l y s u s p e n d e d 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

( 3 ) Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and 
a t t o r n e y f e e s r e g a r d i n g t h e e m p l o y e r ' s p a r t i a l 
d e n i a l and i t s f a i l u r e t o recommence p a y m e n t . o f 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

We r e v e r s e on t h e "backup d e n i a l " i s s u e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y i n June 1986 
w h i l e w o r k i n g as a t i m b e r f a l l e r . He was t r e a t e d c o n s e r v a t i v e l y 
f o r p e r s i s t e n t t h o r a c i c p a i n , e t i o l o g y u n d e t e r m i n e d . P o s s i b l e 
d i a g n o s e s were t h o r a c i c s t r a i n / s p a s m and f a c e t j o i n t d y s f u n c t i o n . 

C l a i m a n t f i l e d an i n j u r y c l a i m f o r " p u l l e d m u s c l e s " i n 
h i s b a c k , and t h e e m p l o y e r i s s u e d a f o r m a l a c c e p t a n c e o f 
c l a i m a n t ' s " t h o r a c i c back p a i n " i n O c t o b e r 1986. The e m p l o y e r 
s u b s e q u e n t l y became aware o f s t u d i e s s u g g e s t i n g t h e e x i s t e n c e o f a 
s p i n a l l e s i o n d i a g n o s e d as a " d e v e l o p m e n t a l a r t e r i o v e n o u s 
m a l f o r m a t i o n . " I n F e b r u a r y 1987, t h e e m p l o y e r i s s u e d a d e n i a l 
" f o r t h e c o n d i t i o n t h o u g h t t o be an a r t e r i o v e n o u s m a l f o r m a t i o n , o r 
s o m e t h i n g o f t h a t n a t u r e " and c o n f i r m e d c o n t i n u e d a c c e p t a n c e o f a 
" d o r s a l s t r a i n . " 

I n F e b r u a r y 1987, t h e e m p l o y e r met w i t h c l a i m a n t and 
p r e s e n t e d him w i t h an o f f e r o f t e m p o r a r y l i g h t - d u t y work as a 
" f l a g g e r / w i t n e s s " a t h i s r e g u l a r wage. C l a i m a n t a c c e p t e d t h e 
o f f e r and commenced t h a t work on F e b r u a r y 17, 1.987, and t h e 
e m p l o y e r suspended payment o f a l l t e m p o r a r y d i s a b i l i t y b e n e f i t s . 
C l a i m a n t commuted t o work w i t h c o w o r k e r s because he had no c a r o r 
d r i v e r ' s l i c e n s e . Due t o t h e n a t u r e o f h i s w o r k , he f r e q u e n t l y 
m i s s e d h i s r i d e home and w a l k e d t h e t w o - m i l e d i s t a n c e w h i l e 
c a r r y i n g h i s c o r k b o o t s , p a c k s a c k , h a r d h a t and l u n c h box. He 
e x p e r i e n c e d i n c r e a s e d l ow back p a i n d u r i n g and a f t e r h i s w a l k home. 

I n A p r i l 1987, c l a i m a n t f a i l e d t o r e p o r t t o h i s m o d i f i e d 
work and d i d n o t r e t u r n t o t h a t j o b u n t i l t h e f o l l o w i n g June. He 
was t e r m i n a t e d s e v e r a l weeks l a t e r when he, a g a i n , f a i l e d t o 
r e p o r t t o w o r k . The e m p l o y e r d i d n o t recommence payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f o l l o w i n g c l a i m a n t ' s t e r m i n a t i o n . 

A t h e a r i n g , t h e e m p l o y e r a r g u e d t h a t any i s s u e 
c o n c e r n i n g a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s was r i p e f o r 
a d j u d i c a t i o n and s h o u l d be r a i s e d o r w a i v e d . C l a i m a n t ' s a t t o r n e y 
r e q u e s t e d a r u l i n g on w h e t h e r t h e i s s u e w o u l d be w a i v e d i f i t was 
n o t r a i s e d a t t h a t t i m e . When t h e R e f e r e e d e c l i n e d t o r u l e on t h e 
q u e s t i o n , c l a i m a n t ' s a t t o r n e y r a i s e d and l i t i g a t e d t h e i s s u e . 

FINDINGS OF ULTIMATE FACT 

The e m p l o y e r ' s F e b r u a r y 1987 d e n i a l was a d e n i a l o f a 
c o n d i t i o n i t had p r e v i o u s l y a c c e p t e d i n O c t o b e r 1986. The 
e m p l o y e r has n o t d e m o n s t r a t e d t h a t i t s i n i t i a l a c c e p t a n c e was t h e 
r e s u l t o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . 
However, i n i s s u i n g t h e F e b r u a r y 1987 d e n i a l , t h e e m p l o y e r 
r e a s o n a b l y r e l i e d on a c o l o r a b l e i n t e r p r e t a t i o n o f 
t h e n - c o n t r o l l i n g l a w . 
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C l a i m a n t e f f e c t i v e l y r a i s e d t h e t e m p o r a r y t o t a l 
d i s a b i l i t y i s s u e a t h e a r i n g , and t h e r e c o r d has been f u l l y 
d e v e l o p e d on t h a t i s s u e . 

C l a i m a n t was t e r m i n a t e d f o r r e a s o n s u n r e l a t e d t o h i s 
compens a b l e i n j u r y . He has a t a l l t i m e s been p h y s i c a l l y c a p a b l e 
o f p e r f o r m i n g t h e m o d i f i e d employment o f f e r e d t o him by t h e 
e m p l o y e r . 

CONCLUSIONS AND OPINION 

C o m p e n s a b i l i t y and R e l a t e d P e n a l t y and A t t o r n e y Fee 

On r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
c o n c l u d i n g t h a t t h e e m p l o y e r ' s d e n i a l was n o t an i m p r o p e r 
" back-up" d e n i a l o f a p r e v i o u s l y a c c e p t e d c o n d i t i o n . 
A l t e r n a t i v e l y , c l a i m a n t a r g u e s t h a t t h e p a r t i a l d e n i a l was an 
i n v a l i d p r e m a t u r e d e n i a l o f a c o n d i t i o n f o r w h i c h c l a i m a n t had n o t 
s u b m i t t e d a c l a i m . F i n a l l y , c l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d 
t o a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s i m p r o p e r d e n i a l . 

We a g r e e t h a t t h e p a r t i a l d e n i a l was an i m p r o p e r 
" b a c k - u p " d e n i a l . Once an e m p l o y e r o f f i c i a l l y a c c e p t s a c l a i m f o r 
c o m p e n s a t i o n , i t may n o t l a t e r deny c o m p e n s a b i l i t y a b s e n t f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . J o h n s o n v. S p e c t r a 
P h y s i c s , 303 Or 49, 55 ( 1 9 8 7 ) ; Bauman v. SAIF, 295 Or 788, 794 
( 1983 ) . S u b s e q u e n t t o t h e R e f e r e e ' s d e c i s i o n i n t h i s c a s e , t h e 
Supreme C o u r t i s s u e d i t s o p i n i o n i n G e o r g i a - P a c i f i c C o r p o r a t i o n v. 
Pi w o w a r , 305 Or 494 ( 1 9 8 8 ) . I n t h a t c a s e , t h e C o u r t h e l d t h a t an 
em p l o y e r a c c e p t i n g a c l a i m f o r a " s o r e back" c o u l d n o t 
s u b s e q u e n t l y deny c o m p e n s a b i l i t y when f u r t h e r d i a g n o s t i c s t u d i e s 
d e m o n s t r a t e d t h a t t h e c l a i m a n t ' s back p a i n was a t t r i b u t a b l e t o an 
o t h e r w i s e n oncompensable a n k y l o s i n g s p o n d y l i t i s c o n d i t i o n . . I_d. a t 
501-502. 

We c o n c l u d e t h a t t h e Piwowar d e c i s i o n i s c o n t r o l l i n g i n 
t h i s c a s e . H e r e , t h e e m p l o y e r i n i t i a l l y a c c e p t e d a c l a i m f o r 
" t h o r a c i c back p a i n " and s u b s e q u e n t l y i s s u e d a d e n i a l o f a 
s p e c i f i c s p i n a l l e s i o n c o n d i t i o n unknown t o t h e e m p l o y e r when i t 
a c c e p t e d t h e c l a i m . As i n Piw o w a r , t h e e m p l o y e r must c o n t i n u e t o 
compensate c l a i m a n t f o r h i s t h o r a c i c p a i n , r e g a r d l e s s o f t h e 
s p e c i f i c m e d i c a l c a u s e , and r e g a r d l e s s o f t h e e m p l o y e r ' s l a c k o f 
kno w l e d g e o f t h e s p e c i f i c c o n d i t i o n a t t h e t i m e i t a c c e p t e d t h e 
c l a i m . A c c o r d i n g l y , we c o n c l u d e t h a t t h e e m p l o y e r ' s s u b s e q u e n t 
d e n i a l o f a s p e c i f i c s p i n a l l e s i o n c o n d i t i o n was an i n v a l i d 
" b a c k - u p " d e n i a l , and we r e v e r s e t h e R e f e r e e on t h i s i s s u e . As a 
r e s u l t , we need n o t a d d r e s s c l a i m a n t ' s a l t e r n a t i v e a r g u m e n t t h a t 
t h e d e n i a l was an i n v a l i d p r e m a t u r e d e n i a l . 

T u r n i n g t o t h e r e l a t e d p e n a l t y and a t t o r n e y f e e i s s u e , 
we a r e n o t p e r s u a d e d t h a t t h e e m p l o y e r a c t e d u n r e a s o n a b l y i n 
i s s u i n g i t s d e n i a l . The d e n i a l i s s u e d b e f o r e t h e Supreme C o u r t ' s 
r e c e n t d e c i s i o n i n Piwowar, and i t was based on a c o l o r a b l e 
i n t e r p r e t a t i o n o f t h e n - c o n t r o l l i n g l a w . Under t h e s e 
c i r c u m s t a n c e s , t h e d e n i a l was n o t u n r e a s o n a b l e . See V o l k v. SAIF, 
73 Or App 643 (1985 ) ; P r i c e v. SAIF, 73 Or App 1 2 3 ~ T l 9 8 5 ) ; ~ 
G i n t e r v. Woodburn U n i t e d M e t h o d i s t C h u r c h , 6 2 Or App 118 ( 1 9 8 3 ) . 
A c c o r d i n g l y , we d e c l i n e t o a s s e s s a p e n a l t y and a t t o r n e y f e e . 

T e m p o r a r y T o t a l D i s a b i l i t y and R e l a t e d P e n a l t y and A t t o r n e y Fee 

A t h e a r i n g , c l a i m a n t ' s a t t o r n e y chose t o r a i s e and 
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l i t i g a t e t h e t e m p o r a r y t o t a l d i s a b i l i t y i s s u e i n r e s p o n s e t o t h e 
e m p l o y e r ' s c o n t e n t i o n t h a t t h e i s s u e w o u l d be w a i v e d i f n o t 
r a i s e d . On t h e m e r i t s , t h e R e f e r e e c o n c l u d e d t h a t t h e e m p l o y e r 
had a c t e d p r o p e r l y i n s u s p e n d i n g c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s . On r e v i e w , c l a i m a n t r e q u e s t s t h a t t h e B o a r d 
d i s m i s s t h e t e m p o r a r y d i s a b i l i t y i s s u e w i t h o u t p r e j u d i c e . . I-n t h e 
a l t e r n a t i v e , he a r g u e s t h a t he i s e n t i t l e d t o a d d i t i o n a l t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s and a r e l a t e d p e n a l t y and a t t o r n e y f e e . 

We f i r s t a d d r e s s c l a i m a n t ' s r e q u e s t f o r d i s m i s s a l o f 
t h i s i s s u e . We r e c o g n i z e t h a t c l a i m a n t w o u l d n o t have w a i v e d t h e 
t e m p o r a r y d i s a b i l i t y i s s u e i f he had n o t r a i s e d i t a t h e a r i n g . 
See N o r t h Clackamas S c h o o l D i s t r i c t v. W h i t e , 305 Or 48 ( 1 9 8 8 ) . 
However, c l a i m a n t ' s a t t o r n e y d i d n o t t a k e t h a t c o u r s e o f a c t i o n . 
I n s t e a d , he chose t o r a i s e and l i t i g a t e t h e i s s u e . F u r t h e r m o r e , 
t h e R e f e r e e had no o b l i g a t i o n t o i s s u e a r u l i n g on t h e " r a i s e o r 
w a i v e " i s s u e , and t h e r e c o r d on t h i s q u e s t i o n has been f u l l y 
d e v e l o p e d . Under t h e s e c i r c u m s t a n c e s , we know o f n o . a u t h o r i t y 
s u p p o r t i n g a d i s m i s s a l o f t h e t e m p o r a r y d i s a b i l i t y i s s u e . 
A c c o r d i n g l y , we d e c l i n e c l a i m a n t ' s r e q u e s t f o r d i s m i s s a l . 

On t h e m e r i t s , c l a i m a n t c o n t e n d s t h a t t h e e m p l o y e r was 
o b l i g a t e d t o recommence payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a f t e r h i s t e r m i n a t i o n . I n s u p p o r t o f t h a t a r g u m e n t , he r e l i e s on 
OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) . T h a t r u l e a u t h o r i z e s . a n e m p l o y e r t o r e d u c e 
t e m p o r a r y t o t a l d i s a b i l i t y payments by p o t e n t i a l w a g e - e a r n i n g s 
f r o m m o d i f i e d employment w h i c h a c l a i m a n t r e f u s e s . However, t h e 
e m p l o y e r must s t r i c t l y c o m p l y w i t h c e r t a i n p r o c e d u r a l s a f e g u a r d s 
i n o r d e r t o r e d u c e b e n e f i t s i n t h i s manner. 

H e r e , c l a i m a n t c o n t e n d s t h a t h i s f a i l u r e t o r e p o r t t o 
work was a " r e f u s a l o f employment" w i t h i n t h e meaning o f 
OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) . He f u r t h e r a r g u e s t h a t t h e e m p l o y e r i m p r o p e r l y 
suspended h i s b e n e f i t s because i t d i d n o t s t r i c t l y c o m p l y w i t h t h e 
p r o c e d u r a l s a f e g u a r d s r e q u i r e d under t h e r u l e . The R e f e r e e 
a n a l y z e d t h e case under OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) , b u t c o n c l u d e d t h a t t h e 
e m p l o y e r had s a t i s f a c t o r i l y c o m p l i e d w i t h t h e r e q u i s i t e p r o c e d u r a l 
s a f e g u a r d s . 

We a f f i r m t h e R e f e r e e ' s d e c i s i o n , b u t f o r d i f f e r e n t 
r e a s o n s . F i r s t , we d i s a g r e e w i t h t h e R e f e r e e ' s a p p l i c a t i o n o f 
OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) t o t h e f a c t s p r e s e n t e d i n t h i s c a s e . Once 
c l a i m a n t a c c e p t e d and commenced w a g e - e a r n i n g e m p l o y m e n t , t h a t r u l e 
no l o n g e r a p p l i e d . F u r t h e r m o r e , t h e e m p l o y e r ' s f a i l u r e t o 
recommence payment o f t e m p o r a r y d i s a b i l i t y was o t h e r w i s e p r o p e r 
under ORS 656.212 and OAR- 436-60-030. The e m p l o y e r had t h e 
r i g h t t o r e d u c e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y p a y m e n t s t o 
z e r o when he commenced m o d i f i e d work a t h i s r e g u l a r wage. 
See OAR 4 3 6 - 6 0 - 0 3 0 ( 1 ) , ( 2 ) and ( 3 ) . The e m p l o y e r had no d u t y t o 
recommence payment o f t h e suspended b e n e f i t s as l o n g as c l a i m a n t 
r e m a i n e d p h y s i c a l l y c a p a b l e o f p e r f o r m i n g t h e m o d i f i e d 
e mployment. See OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) . T h e r e f o r e , i f c l a i m a n t was 
t e r m i n a t e d f o r r e a s o n s u n r e l a t e d t o h i s c o m p e n s a b l e i n j u r y , t h e 
e m p l o y e r was n o t o b l i g a t e d t o recommence payment o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . See Safeway S t o r e s v. O w s l e y , 91 Or App 475 
( 1 9 8 8 ) . See a l s o D o n a l d W. C o u r t i e r , 39 Van N a t t a 705 ( 1 9 8 7 ) . 

H e r e , Dr. B e r n s t e i n , t h e t r e a t i n g p h y s i c i a n , o p i n e d t h a t 
t h e m o d i f i e d employment o f f e r e d t o c l a i m a n t c o n t i n u e s t o be w i t h i n 
h i s p h y s i c a l r e s t r i c t i o n s . I n a d d i t i o n , a l t h o u g h c l a i m a n t 
t e s t i f i e d t h a t h i s absence f r o m work was p a r t i a l l y due t o an 
i n c r e a s e i n back p a i n , t h e r e i s no o t h e r e v i d e n c e t h a t h i s 
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s y m p t o m a t i c f l a r e - u p p r e v e n t e d him f r o m p e r f o r m i n g h i s m o d i f i e d 
e m p l o y m e n t . C l a i m a n t ' s t e s t i m o n y as a w h o l e i n s t e a d p e r s u a d e s us 
t h a t he f a i l e d t o c o n t i n u e w o r k i n g f o r p e r s o n a l r e a s o n s u n r e l a t e d 
t o h i s c o m p e n s a b l e i n j u r y . A c c o r d i n g l y , we c o n c l u d e t h a t t h e 
e m p l o y e r had no o b l i g a t i o n t o recommence payment o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s a f t e r c l a i m a n t ' s t e r m i n a t i o n f r o m m o d i f i e d 
e m p l o y m e n t . I d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 9, 1987 i s . r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . The s e l f - i n s u r e d e m p l o y e r ' s p a r t i a l 
d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o t h e e m p l o y e r f o r 
p r o c e s s i n g a c c o r d i n g t o l a w . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f 
$1,000 f o r s e r v i c e s a t h e a r i n g and on B o a r d r e v i e w r e g a r d i n g t h e 
p a r t i a l d e n i a l i s s u e , t o be p a i d by t h e e m p l o y e r . The B o a r d 
a p p r o v e s a c l i e n t - p a i d f e e , n o t t o e x c e e d $459. 

BRENDA HINKLE, Claimant WCB 86-08581, 87-01428 & 87-01429 
P a t r i c k K. Mackin, Claimant's Attorney January 31, 1989 
Chelsea Mohnike (SAIF), Defense Attorney Order on Reconsideration 

On O c t o b e r 19, 1988, we i s s u e d o u r O r d e r on Review t h a t , 
among o t h e r f i n d i n g s , a f f i r m e d t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r her back c o n d i t i o n . On O c t o b e r 2 1 , 1988, on 
o u r own m o t i o n , we a b a t e d our o r d e r t o f u r t h e r c o n s i d e r o u r 
a p p l i c a t i o n o f Gwynn v. SAIF, 304 Or 345, 352-53 ( 1 9 8 7 ) . 

A f t e r c o n d u c t i n g o u r r e c o n s i d e r a t i o n , we a d h e r e t o and 
r e p u b l i s h our p r i o r o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n and 
c l a r i f i c a t i o n c o n c e r n i n g t h e a g g r a v a t i o n i s s u e . 

To b e g i n , c l a i m a n t c o n t e n d s t h a t SAIF o n l y d e n i e d t h a t 
c l a i m a n t ' s c o n d i t i o n had w o r s e n e d , n o t t h a t h e r c o n d i t i o n was 
r e l a t e d t o t h e c o m p e n s a b l e i n j u r y . We d i s a g r e e . 

SAIF's d e n i a l e x p l a i n e d t h a t an a g g r a v a t i o n r e q u i r e s a 
w o r s e n i n g o f an i n d u s t r i a l i n j u r y t h a t i s c a u s a l l y c o n n e c t e d t o 
t h e c o m p e n s a b l e c o n d i t i o n . F o l l o w i n g t h a t e x p l a n a t i o n , t h e d e n i a l 
p r o c e e d e d t o c o n c l u d e t h a t c l a i m a n t ' s c o n d i t i o n had n o t w o r s e n e d . 
C l a i m a n t ' s a s s e r t i o n s n o t w i t h s t a n d i n g , we do n o t i n t e r p r e t t h e 
a f o r e m e n t i o n e d d e n i a l as a c o n c e s s i o n t h a t h e r c u r r e n t c o n d i t i o n 
was a t t r i b u t a b l e t o her c o m p e n s a b l e i n j u r y . 

T h e r e f o r e , t o e s t a b l i s h a c ompensable a g g r a v a t i o n u n d e r 
ORS 6 5 6 . 2 7 3 ( 1 ) , c l a i m a n t must e s t a b l i s h a w o r s e n i n g o f her 
c o n d i t i o n and a c a u s a l r e l a t i o n b etween t h e w o r s e n i n g and h e r 
c o m p e n s a b l e i n j u r y . Van Horn v. J e r r y J e r z e l , I n c . , 66 Or App 
457, 459, r e v . d e n 297 Or 82 ( 1 9 8 4 ) . To p r o v e a w o r s e n i n g , 
c l a i m a n t must show a change i n her c o n d i t i o n s i n c e t h e l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n w h i c h e n t i t l e s h e r t o a d d i t i o n a l 
t e m p o r a r y o r p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n . S m i t h v. S A I F , 
302 396, 399-401 ( 1 9 8 6 ) . I f c l a i m a n t has r e c e i v e d an award o f 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r t h e c o m p e n s a b l e c o n d i t i o n w h i c h 
a n t i c i p a t e d f u t u r e s y m p t o m a t i c f l a r e - u p s , an i n c r e a s e i n symptoms 
a l o n e i s n o t a w o r s e n i n g u n l e s s t h e f l a r e - u p i s more s e v e r e t h a n 
a n t i c i p a t e d by t h e award o r t h e f l a r e - u p r e q u i r e s i n - p a t i e n t 
h o s p i t a l i z a t i o n o r r e s u l t s i n t e m p o r a r y t o t a l d i s a b i l i t y w h i c h 
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e x c e e d s 14 c o n s e c u t i v e d a y s . Gwynn v. SAIF, 304 Or 345, 352-53 
( 1 9 8 7 ) ; I n t e r n a t i o n a l Paper Co. v. T u r n e r , 304 Or 354, 358 
( 1 9 8 7 ) . 

H e r e , t h e l a s t award o f c o m p e n s a t i o n f o r c l a i m a n t ' s back 
i n j u r y was a 15 p e r c e n t u n s c h e d u l e d p ermanent d i s a b i l i t y a w a r d 
g r a n t e d by a June 1986 D e t e r m i n a t i o n O r d e r . Based upon t h e 
e v i d e n c e a v a i l a b l e t o t h e E v a l u a t i o n D i v i s i o n a t t h a t t i m e , we 
c o n c l u d e t h a t t h e award a n t i c i p a t e d o n g o i n g and p e r i o d i c a l l y 
f l u c t u a t i n g back m u s c l e t i g h t n e s s and mid t o l o w back p a i n . 

We f u r t h e r c o n c l u d e t h a t t h e q u e s t i o n o f w h e t h e r 
c l a i m a n t ' s r e p o r t e d i n c r e a s e i n symptoms i n June 1986 was c a u s a l l y 
r e l a t e d t o her compensable back c o n d i t i o n p r e s e n t s a comp l e x 
m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l a n a l y s i s . See Kassahh 
v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . Thus, t o 
r e s o l v e t h i s q u e s t i o n we t u r n t o t h e o p i n i o n s o f t h e t r e a t i n g 
p h y s i c i a n s . 

As n o t e d i n o u r p r i o r o r d e r , Dr. S c o t t , c l a i m a n t ' s most 
r e c e n t t r e a t i n g c h i r o p r a c t o r , has a t t r i b u t e d c l a i m a n t ' s c u r r e n t 
symptoms t o her compen s a b l e c o n d i t i o n and d e s c r i b e d t h e symptoms 
as t o t a l l y d i s a b l i n g f r o m June 1986 t h r o u g h O c t o b e r 1986. 
However, Dr. S t r a s s e r , a p r i o r t r e a t i n g c h i r o p r a c t o r , has 
a t t r i b u t e d c l a i m a n t ' s r e p o r t e d i n c r e a s e i n symptoms t o p h y s i c a l o r 
p s y c h o l o g i c a l causes u n r e l a t e d t o t h e compen s a b l e back c o n d i t i o n . 
F o l l o w i n g our f u r t h e r c o n s i d e r a t i o n o f t h i s m a t t e r , we c o n t i n u e t o 
f i n d t h e o p i n i o n o f Dr. S t r a s s e r more p e r s u a s i v e f o r t h e r e a s o n s 
d e t a i l e d i n our p r e v i o u s o r d e r . 

I n c o n c l u s i o n , we c o n t i n u e t o h o l d t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h a c a u s a l nexus between her compensable back 
c o n d i t i o n and t h e i n c r e a s e d o r a d d i t i o n a l symptoms she began 
e x p e r i e n c i n g i n June 1986. C o n s e q u e n t l y , c l a i m a n t has f a i l e d t o 
p r o v e an a g g r a v a t i o n . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as s u p p l e m e n t e d and 
c l a r i f i e d h e r e i n , we a d h e r e t o and r e p u b l i s h o ur O c t o b e r 19, 1988 
o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n 
f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

CLARENCE HUNT, Claimant 
Coughlin, et a l . , Claimant's Attorneys 
SAIF Corp, Insurance C a r r i e r 
I n d u s t r i a l Indemnity, Insurance C a r r i e r 

Own Motion 89-0046M & 89-0047M 
January 31, 1989 
Denial Of Consent to Issuance of 
Order Designating a Paying Agent 
(ORS 656.307) 

The C o m p l i a n c e D i v i s i o n has n o t i f i e d t h e Board t h a t i t i s 
p r e p a r e d t o i s s u e an o r d e r d e s i g n a t i n g a p a y i n g a g e n t under ORS 
656.307 and OAR 436-60-180. Each o f t h e e m p l o y e r s / i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n a c k n o w l e d g m e n t t h a t t h e o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e c o m p e n s a b l e c l a i m . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s under b o t h t h e 1975 and 1982 c l a i m s 
have e x p i r e d . Thus, t h o s e c l a i m s a r e s u b j e c t t o ORS 656.278. 

P u r s u a n t t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , t h e Board s h a l l n o t i f y t h e 
C o m p l i a n c e D i v i s i o n t h a t i t c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a 
p a y i n g a g e n t , i f i t f i n d s t h a t t h e c l a i m a n t w o u l d be e n t i t l e d t o 
own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s t h e p a r t y r e s p o n s i b l e 
f o r payment o f c o m p e n s a t i o n . The Board may e x e r c i s e i t s own m o t i o n 
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j u r i s d i c t i o n i f t h e r e i s a w o r s e n i n g o f a compe n s a b l e i n j u r y . t h a t 
r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such c a s e s , t h e 
B o a r d may a u t h o r i z e t h e payment o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s 
o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s c o n d i t i o n becomes m e d i c a l l y . 
s t a t i o n a r y , as d e t e r m i n e d by t h e B o a r d . i d . 

The r e c o r d shows t h a t c l a i m a n t was h o s p i t a l i z e d b r i e f l y 
i n J u l y 1988 f o r t e s t s . We do n o t f e e l t h a t s h o r t h o s p i t a l s t a y s 
f o r t h e s o l e p u r p o s e o f d i a g n o s t i c t e s t i n g s a t i s f i e s t h e 
r e q u i r e m e n t s s e t f o r t h i n ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . The r e c o r d f a i l s t o 
e s t a b l i s h t h a t t h e r e has been a w o r s e n i n g o f c l a i m a n t ' s c o m p e n s a b l e 
i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y o r o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . C o n s e q u e n t l y , c l a i m a n t w o u l d 
n o t be e n t i t l e d t o own m o t i o n r e l i e f i f one o f t h e own m o t i o n 
i n s u r e r s was f o u n d r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

Because t h e Board p r e s e n t l y l a c k s Own M o t i o n j u r i s d i c t i o n 
t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n , i t i s w i t h o u t a u t h o r i t y 
t o c o n s e n t t o an o r d e r d e s i g n a t i n g a p a y i n g a g e n t . However, s i n c e , 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e o n l y i s s u e 
i n d i s p u t e , t h e B o a r d recommends t h e i s s u a n c e o f an o r d e r 
d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t to,ORS 6 5 6 . 3 0 7 ( 1 ) ( b ) f o r t h e 
payment o f c l a i m a n t ' s m e d i c a l s e r v i c e s . See OAR 4 3 6 - 6 0 - 1 8 0 ( 1 4 ) . 

LARRY L. JAY, Claimant WCB 87-15813 
F l a x e l , Todd, et a l . , Claimant's Attorneys January 31, 1989 
Dennis Ulsted (SAIF)', Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N i c h o l s ' o r d e r 
w h i c h : ( 1 ) d e c l i n e d t o r e i n s t a t e c l a i m a n t ' s t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s ; and ( 2 ) d e c l i n e d t o a s s e s s a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e f o r t h e SAIF C o r p o r a t i o n ' s f a i l u r e t o 
r e i n s t a t e t h e a f o r e m e n t i o n e d b e n e f i t s . We a f f i r m . 

ISSUES 

The i s s u e s a r e w h e t h e r SAIF s h o u l d have r e i n s t a t e d 
c l a i m a n t t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s e f f e c t i v e 
A p r i l 30, 1987 and w h e t h e r c l a i m a n t i s e n t i t l e d t o a - p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e f o r SAIF's f a i l u r e t o r e i n s t a t e him t o 
t e m p o r a r y t o t a l d i s a b i l t y b e n e f i t s . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s r i g h t e l b o w w h i l e 
w o r k i n g f o r t h e e m p l o y e r as a w o r k i n g s u p e r v i s o r o f l o g t r u c k 
m e c h a n i c s . I n J a n u a r y 1987 c l a i m a n t r e t u r n e d t o m o d i f i e d work 
w i t h t h e e m p l o y e r . SAIF p a i d t e m p o r a r y p a r t i a l d i s a b i l i t y 
b e n e f i t s . By A p r i l 1987 c l a i m a n t ' s wages i n t h e m o d i f i e d 
employment were e q u a l t o h i s s a l a r y a t i n j u r y . A c c o r d i n g l y , t h e 
t e m p o r a r y p a r t i a l d i s a b i l i t y r a t e was z e r o . C o n s e q u e n t l y , SAIF 
s t o p p e d p a y i n g any t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

The e m p l o y e r t e r m i n a t e d c l a i m a n t ' s employment on 
A p r i l 30, 1987 because he d i d n o t f u l f i l l t h e e m p l o y e r ' s 
e x p e c t a t i o n s f o r p e r f o r m a n c e o f h i s m o d i f i e d j o b . SAIF d i d n o t 
r e i n s t a t e c l a i m a n t t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s a f t e r 
h i s j o b t e r m i n a t i o n . -188-



CONCLUSIONS 

The R e f e r e e c o n c l u d e d t h a t when a c l a i m a n t i s r e c e i v i n g 
t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s and i s f i r e d f r o m a j o b f o r 
v i o l a t i o n o f a n o r m a l employment s t a n d a r d , t h e c l a i m a n t i s n o t 
e n t i t l e d t o r e s u m p t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . We 
c o n c l u d e t h a t w h e t h e r or n o t c l a i m a n t v i o l a t e d a n o r m a l employment 
s t a n d a r d i s i r r e l e v a n t . 

The outcome o f t h i s case i s c o n t r o l l e d by Safeway S t o r e s 
v. O w sley, 91 Or App 475 ( 1 9 8 8 ) . I n Owsley, j u s t as h e r e , . 
c l a i m a n t had r e t u r n e d t o m o d i f i e d work a t a wage e q u a l t o o r 
g r e a t e r t h a n t h e wages a t i n j u r y . The c l a i m a n t was f i r e d f o r 
r e a s o n s u n r e l a t e d t o her i n j u r y . The c o u r t h e l d t h a t once 
c l a i m a n t was f i r e d , t h e e m p l o y e r d i d n o t have t o b e g i n p a y i n g 
b e n e f i t s a g a i n once she was f i r e d f o r r e a s o n s u n r e l a t e d t o her 
i n j u r y . We i n t e r p r e t Owsley t o mean t h a t once a c l a i m a n t has 
d e m o n s t r a t e d t h a t he o r she has l o s t no wages due t o a compensable 
i n j u r y , t h e n t h e e m p l o y e r or i n s u r e r need n o t resume p a y i n g 
b e n e f i t s i f t h e c l a i m a n t s t o p s w o r k i n g f o r r e a s o n s u n r e l a t e d t o 
t h e c o m p e n s a b l e i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1988 i s a f f i r m e d . 

PHILLIP E. LEDBURY, Claimant WCB 87-03490 
K i r k p a t r i c k & Z e i t z , Claimant's Attorneys January 31, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
W i l b u r S m i t h ' s o r d e r w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t ' s l o w back 
i n j u r y c l a i m s h o u l d n o t be b a r r e d f o r u n t i m e l y f i l i n g ; and ( 2 ) s e t 
a s i d e t h e e m p l o y e r ' s d e n i a l o f t h e same c l a i m . We r e v e r s e . 

ISSUE 

T i m e l i n e s s o f l o w back i n j u r y c l a i m . 

FINDINGS OF FACT 

C l a i m a n t a l l e g e s t h a t he s u s t a i n e d a compensable l ow back 
i n j u r y on J u l y 15, 1986. He a l l e g e s t h a t he f e l t a t i n g l i n g 
s e n s a t i o n i n h i s l e f t c a l f w h i l e m o v i n g r e f r i g e r a t o r s w i t h a hand 
t r u c k . He d i d n o t r e p o r t t h e i n c i d e n t t o t h e e m p l o y e r or h i s 
c o - w o r k e r s . The t i n g l i n g a l l e g e d l y p e r s i s t e d when he went home and 
d e v e l o p e d i n t o e x c r u c i a t i n g p a i n by t h e m i d d l e o f t h e n i g h t . The 
n e x t d ay, he s o u g h t m e d i c a l a t t e n t i o n , b u t t h e d o c t o r c o u l d f i n d 
n o t h i n g w r o n g . 

C l a i m a n t was o f f work f o r f o u r t o s i x weeks, r e c e i v i n g 
c o n s e r v a t i v e t r e a t m e n t f o r h i s symptoms. When he r e t u r n e d t o w o r k , 
he c o n t i n u e d t o have p a i n i n t h e l e f t c a l f and a " l o w - g r a d e " ache 
i n t h e low back. He w o r k e d u n t i l November, 1986, when he was t a k e n 
o f f work f o r a b o u t one week. D u r i n g t h a t week, a mye l o g r a m and CT 
scan o f t h e low back r e v e a l e d two b u l g i n g d i s c s a t a t L4-5 and 
L5-S 1 . 

On F e b r u a r y 16, 1987, c l a i m a n t f i l e d a w o r k e r s ' 
c o m p e n s a t i o n c l a i m f o r h i s l o w back i n j u r y . P r i o r t o f i l i n g t h e 
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c l a i m , c l a i m a n t d i d n o t r e p o r t t h e a l l e g e d i n d u s t r i a l i n j u r y t o t h e 
e m p l o y e r . We do n o t f i n d t h a t c l a i m a n t a t t e m p t e d t o f i l e a c l a i m 
f o r t h e a l l e g e d i n j u r y p r i o r t o F e b r u a r y , 1987. The c l a i m was 
d e n i e d on F e b r u a r y 23, 1987. 

A l l o f t h e e m p l o y e r ' s w o r k e r s a r e g i v e n an o r i e n t a t i o n , 
d u r i n g w h i c h w o r k e r s ' c o m p e n s a t i o n p r o c e d u r e s a r e e x p l a i n e d t o 
them. When he was h i r e d , c l a i m a n t r e c e i v e d an employe handbook 
w i t h a s e c t i o n e x p l a i n i n g how and when t o r e p o r t work i n j u r i e s . 
C l a i m a n t knew t h a t he c o u l d f i l e a w o r k e r s ' c o m p e n s a t i o n c l a i m a t ' 
any t i m e . 

FINDINGS OF ULTIMATE FACT • • . • 

C l a i m a n t f a i l e d t o g i v e t h e e m p l o y e r n o t i c e o f t h e 
a l l e g e d i n d u s t r i a l a c c i d e n t w i t h i n 30 days o f t h e a c c i d e n t . . . 
C l a i m a n t d i d n o t have good cause f o r f a i l i n g t o do so-. The 
e m p l o y e r d i d n o t have k n o w l e d g e o f t h e a l l e g e d i n d u s t r i a l i n j u r y , 
and i t was p r e j u d i c e d by t h e l a c k o f t i m e l y n o t i c e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t had good cause f o r 
f a i l i n g t o f i l e h i s c l a i m i n a t i m e l y manner. I n so f i n d i n g , t h e 
R e f e r e e r e l i e d on c l a i m a n t ' s " c r e d i b l e t e s t i m o n y " t h a t he f a i l e d t o 
f i l e a t i m e l y c l a i m , because someone a t t h e e m p l o y e r ' s o f f i c e 
c o n v i n c e d him t h a t t h e c l a i m was b a r r e d u n l e s s f i l e d w i t h i n 48 
h o u r s . We d i s a g r e e . 

I n r e l e v a n t p a r t , ORS 6 5 6 . 2 6 5 ( 1 ) p r o v i d e s t h a t a w o r k e r 
must n o t i f y t h e e m p l o y e r o f an a c c i d e n t r e s u l t i n g i n an i n j u r y 
w i t h i n 30 days a f t e r t h e a c c i d e n t . However, f a i l u r e t o g i v e t i m e l y 
n o t i c e does n o t bar a c l a i m i f : ( 1 ) n o t i c e i s g i v e n w i t h i n one 
y e a r o f t h e a c c i d e n t and t h e w o r k e r e s t a b l i s h e s t h a t he had good 
cause f o r f a i l u r e t o g i v e t i m e l y n o t i c e ; ( 2 ) t h e e m p l o y e r had 
kn o w l e d g e o f t h e i n j u r y ; o£ ( 3 ) t h e e m p l o y e r has n o t been 
p r e j u d i c e d by f a i l u r e t o r e c e i v e t h e n o t i c e . ORS 656 .265 ( 4 ) ( a ) , 
( 4 ) ( c ) . 

Good Cause 

Whether c l a i m a n t had good cause f o r f a i l u r e t o n o t i f y t h e 
e m p l o y e r w i t h i n t h e s t a t u t o r y t i m e i s a f a c t u a l q u e s t i o n t h e answer 
t o w h i c h depends upon t h e c i r c u m s t a n c e s o f each c a s e . W i l s o n v. 
S t a t e A c c . . I n s . Fund, 3 Or App 573, 576 ( 1 9 7 0 ) ; R i d d e l v. S e a r s , 
Roebuck & Co., 8 Or App 438, 441 ( 1 9 7 2 ) . C l a i m a n t b e a r s t h e b u r d e n 
o f p r o v i n g good c a u s e . I d . 

C l a i m a n t t e s t i f i e d t h a t he a t t e m p t e d t o f i l e a c l a i m w i t h 
t h e e m p l o y e r on J u l y 17, 1986, two days a f t e r t h e a l l e g e d 
i n d u s t r i a l a c c i d e n t . A c c o r d i n g t o h i s t e s t i m o n y , c l a i m a n t 
t e l e p h o n e d t h e e m p l o y e r ' s p e r s o n n e l manager, i n f o r m i n g h e r t h a t he 
c o u l d n o t g e t o f f t h e co u c h due t o t h e i n j u r y and r e q u e s t i n g t h a t a 
c l a i m f o r m be m a i l e d t o h i m . The manager a l l e g e d l y r e f u s e d t o do 
so and t o l d h im t h a t he had 48 h o u r s w i t h i n w h i c h t o f i l e a c l a i m 
i n p e r s o n a t t h e p e r s o n n e l o f f i c e . C l a i m a n t t e s t i f i e d t h a t he d i d 
n o t f i l e a c l a i m a t t h a t t i m e because he t h o u g h t i t was t o o l a t e t o 
do so. 

The p e r s o n n e l manager, Ms. P e t e r s o n , had no r e c o l l e c t i o n 
o f t h e a l l e g e d c o n v e r s a t i o n w i t h c l a i m a n t . She t e s t i f i e d t h a t 
c l a i m a n t was s c h e d u l e d t o work on J u l y 17, 1986, b u t t h a t t h e 
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e m p l o y e r ' s c o m p u t e r - g e n e r a t e d a t t e n d a n c e r e c o r d s r e c o r d e d no 
c o n t a c t b e t w e e n c l a i m a n t and anyone a t w o r k . She m a i n t a i n e d t h a t 
any t e l e p h o n e c o n v e r s a t i o n she had w i t h c l a i m a n t w o u l d have been 
r e c o r d e d on t h e a t t e n d a n c e c a r d f o r t h a t day. Because no such 
c o n v e r s a t i o n was r e c o r d e d , she t e s t i f i e d t h a t i t c o u l d n o t have 
o c c u r r e d . 

The R e f e r e e r e l i e d on c l a i m a n t ' s t e s t i m o n y , f i n d i n g him 
c r e d i b l e . However, i t i s u n c l e a r w h e t h e r t h a t f i n d i n g was based on 
c l a i m a n t ' s demeanor or t h e s u b s t a n c e o f h i s t e s t i m o n y . . We a r e as 
c a p a b l e o f e v a l u a t i n g c l a i m a n t ' s c r e d i b i l i t y as t h e R e f e r e e , , where 
t h e e v a l u a t i o n i s based on t h e s u b s t a n c e o f h i s t e s t i m o n y . See 
C o a s t a l Farm S u p p l y v. H u l t b e r g , 84 Or App 282, 285 ( 1 9 8 7 ) . 

A f t e r r e v i e w i n g h i s t e s t i m o n y , we f i n d ' c l a i m a n t n o t 
c r e d i b l e f o r t h r e e r e a s o n s . F i r s t , as d i s c u s s e d a b ove, h i s 
t e s t i m o n y i s n o t c o n s i s t e n t w i t h t h e e m p l o y e r ' s a t t e n d a n c e 
r e c o r d s . Second, a l t h o u g h c l a i m a n t t e s t i f i e d t h a t he t o l d a l l o f 
h i s d o c t o r s t h a t h i s i n j u r y o c c u r r e d on t h e j o b , t h e i r r e p o r t s and 
c h a r t n o t e s p r i o r t o J u l y , 1987, do n o t r e f l e c t t h a t h i s t o r y . 
Dr. F r a n k s r e c e i v e d h i s t o r y f r o m c l a i m a n t t h a t he d e v e l o p e d p a i n 
" w i t h no known i n c i t i n g c a u s e . " Dr. C r u m p a c k e r , who saw c l a i m a n t 
i n c o n s u l t a t i o n w i t h F r a n k s , r e p o r t e d t h a t c l a i m a n t ' s h i s t o r y "goes 
back t o J u l y [ 1 9 8 6 ] when he awoke i n t h e m i d d l e o f t h e n i g h t one 
n i g h t t o have s e v e r e c r a m p i n g p a i n i n h i s l e f t c a l f . " The o n l y 
m e d i c a l r e p o r t t h a t m e n t i o n s work a c t i v i t i e s was i s s u e d by F r a n k s 
i n J u l y , 1987, a f t e r he r e c e i v e d a d d i t i o n a l h i s t o r y f r o m c l a i m a n t ' s 
a t t o r n e y . T h a t h i s t o r y was n o t i n c l u d e d i n t h e r e c o r d and r e m a i n s 
unknown. 

F i n a l l y , c l a i m a n t t e s t i f i e d t h a t he was l a i d o f f work 
a f t e r f i l i n g h i s c l a i m on F e b r u a r y 16, 1987. Based on t h a t 
a l l e g a t i o n , he f i l e d a c o m p l a i n t a g a i n s t t h e e m p l o y e r w i t h t h e 
Bureau o f Labor and I n d u s t r i e s . C l a i m a n t ' s t e s t i m o n y was 
c o n t r a v e n e d by h i s s u p e r v i s o r , Mr. Hayden. Hayden t e s t i f i e d t h a t 
he i n f o r m e d c l a i m a n t on F e b r u a r y 14, 1987 t h a t he w o u l d be p l a c e d 
on a f l o a t i n g work s c h e d u l e due t o a r e d u c t i o n i n work h o u r s . 
Ms. P e t e r s o n t e s t i f i e d l i k e w i s e . . C l a i m a n t l a t e r r e s i g n e d , c i t i n g 
h i s work s c h e d u l e as t h e r e a s o n . 

G i v e n our c r e d i b i l i t y f i n d i n g , we d e c l i n e t o a c c e p t 
c l a i m a n t ' s t e s t i m o n y t h a t he a t t e m p t e d t o f i l e a c l a i m i n J u l y , 
1986. I n any e v e n t , c l a i m a n t c o nceded t h a t he knew he c o u l d f i l e a 
c l a i m a t any t i m e . He had r e c e i v e d o r i e n t a t i o n r e g a r d i n g w o r k e r s ' 
c o m p e n s a t i o n p r o c e d u r e s and had a copy o f t h e employe handbook, 
w h i c h o u t l i n e d t h e p r o c e d u r e s f o r r e p o r t i n g work i n j u r i e s . Y e t , 
c l a i m a n t w a i t e d seven months b e f o r e r e p o r t i n g t h e a l l e g e d work 
i n j u r y . We c o n c l u d e t h a t c l a i m a n t has n o t s u s t a i n e d h i s b u r d e n o f 
p r o v i n g good cause f o r h i s f a i l u r e t o g i v e t i m e l y n o t i c e o f t h e 
a l l e g e d i n j u r y . 

Knowledge o f I n j u r y 

U n t i m e l y n o t i c e may a l s o be e x c u s e d i f t h e e m p l o y e r had 
k n o w l e d g e o f t h e i n j u r y . ORS 656 . 265 ( 4 ) ( a ) . H e r e , c l a i m a n t d i d 
n o t i n f o r m anyone a t work o f h i s a l l e g e d work i n j u r y u n t i l f i l i n g 
h i s c l a i m i n F e b r u a r y , 1987. We do n o t f i n d t h a t t h e e m p l o y e r had 
k n o w l e d g e o f t h e a l l e g e d i n j u r y p r i o r t o t h a t t i m e . 

P r e j u d i c e t o Employer 

The r e m a i n i n g b a s i s f o r e x c u s i n g u n t i m e l y n o t i c e i s t h e 
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l a c k o f p r e j u d i c e t o t h e e m p l o y e r . ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) . The 
e m p l o y e r has t h e b u r d e n o f p r o v i n g p r e j u d i c e . • I n k l e y v. F o r e s t 
F i b e r P r o d u c t s Co. , 288 Or 337, 348 ( 1 9 8 0 ) ; F o r d v:. SAIF, 71 Or App 
825, 8 3 1 , r e v den 299 Or 118 ( 1 9 8 5 ) . 

We a r e p e r s u a d e d t h a t t h e e m p l o y e r was p r e j u d i c e d by t h e 
l a c k o f t i m e l y n o t i c e . Ms. P e t e r s o n t e s t i f i e d t h a t i t was a l m o s t 
i m p o s s i b l e t o i n v e s t i g a t e t h e a l l e g e d i n d u s t r i a l a c c i d e n t due t o 
t h e l a c k o f w i t n e s s e s . As i f t o c o n f i r m t h a t f a c t , Mr. Hayden 
t e s t i f i e d t h a t he had no r e c o l l e c t i o n o f t h e e v e n t s on J u l y 15, 
1986. He c o u l d n o t r e c a l l w h e t h e r c l a i m a n t was m o v i n g 
r e f r i g e r a t o r s on t h a t day. C l a i m a n t d i d n o t t e l l anyone a t w o r k 
a b o u t t h e a l l e g e d work a c c i d e n t . C l a i m a n t ' s f a i l u r e t o g i v e t i m e l y 
n o t i c e i m p a i r e d t h e e m p l o y e r ' s a b i l i t y t o • i n v e s t i g a t e t h e c l a i m . 
For t h a t r e a s o n , t h e e m p l o y e r was p r e j u d i c e d . V a n d r e • v . 
Weyerhaeuser Co., 42 Or App 705, 709-10 ( 1 9 7 9 ) . C l a i m a n t ' s i n j u r y 
c l a i m i s b a r r e d . See ORS 6 5 6 . 2 6 5 ( 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 19, 1988 i s r e v e r s e d . 
The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . . The 
B o a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o e x c e ed $908. 

MICHAEL L. 0RR, Claimant WCB 87-10523 
Wil l i a m G. Whitney, Claimant's Attorney January 31, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

R e v i e w e d by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B e n n e t t ' s o r d e r 
t h a t : , ( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s a c c i d e n t a l i n j u r y 
c l a i m r e l a t i n g t o h i s l e f t knee; ( 2 ) r e j e c t e d h i s r e q u e s t f o r 
p e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e d e n i a l ; and ( 3 ) 
r e j e c t e d h i s r e q u e s t f o r p e n a l t i e s and a t t o r n e y f e e s f o r u n t i m e l y 
d e n i a l . We a f f i r m . 

ISSUES 

1. The c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t knee c o n d i t i o n . 

2. P e n a l t y and a t t o r n e y f e e f o r u n r e a s o n a b l e d e n i a l . 

3. P e n a l t y and a t t o r n e y f e e f o r u n t i m e l y d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r as a g a r b a g e ' 
c o l l e c t o r on o r a b o u t September 30, 1986. On O c t o b e r 3, 1986, 
c l a i m a n t was p u s h i n g a t r a s h d u m p s t e r t o w a r d a g a r b a g e t r u c k when 
h i s l e f t knee s u d d e n l y gave o u t and he f e l l t o t h e g r o u n d . 
C l a i m a n t t o l d t h e e m p l o y e r a b o u t t h e i n c i d e n t t h e same day, b u t 
s t a t e d t h a t h i s knee had g i v e n o u t b e f o r e and t h a t i t was r e l a t e d 
t o an i n j u r y he had s u s t a i n e d i n t h e m i l i t a r y i n 1980. He a l s o 
i n d i c a t e d t h a t he w o u l d f i l e a c l a i m w i t h t h e V e t e r a n s ' 
A d m i n i s t r a t i o n . 

C l a i m a n t ' s knee had g i v e n o u t on him s e v e r a l t i m e s d u r i n g 
t h e two y e a r s p r i o r t o O c t o b e r 3, 1986. A f t e r t h e O c t o b e r 3, 1986 
i n c i d e n t , c l a i m a n t s o u g h t t r e a t m e n t f o r t h e c o n d i t i o n and came 
un d e r t h e c a r e o f Dr. Graham, an o r t h o p e d i c s u r g e o n . Dr. Graham 
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p e r f o r m e d s u r g e r y on c l a i m a n t ' s knee on November 1 1 , 198,6 and 
i d e n t i f i e d t h e p r o b l e m as an o l d c o m p l e t e t e a r o f t h e a n t e r i o r 
c r u c i a t e l i g a m e n t . T h e r e i s no m e d i c a l e v i d e n c e t h a t t h e 
O c t o b e r . 3 , 1985 i n c i d e n t c o n t r i b u t e d i n any way t o c l a i m a n t ' s need 
f o r t h e s u r g e r y . 

C l a i m a n t ' s c l a i m w i t h t h e V e t e r a n s ' A d m i n i s t r a t i o n was 
d e n i e d i n A p r i l 1987. C l a i m a n t t h e n r e t u r n e d t o t h e . e m p l o y e r ' s 
o f f i c e s i n l a t e May o r e a r l y June 1987 and r e q u e s t e d a c l a i m f o r m . 
A f t e r an i n i t i a l r e f u s a l , a c l a i m f o r m was p r o v i d e d . C l a i m a n t 
c o m p l e t e d t h e f o r m and r e t u r n e d i t t o t h e e m p l o y e r on o r a b o u t 
June 22, 1987. The i n s u r e r i s s u e d i t s c o m p e n s a b i l i t y d e n i a l on' 
J u l y 2, 1987. 

ULTIMATE FINDINGS OF FACT 

1 . The i n c i d e n t on O c t o b e r 3, 1986 d i d n o t m a t e r i a l l y 
c o n t r i b u t e t o c l a i m a n t ' s s u b s e q u e n t need f o r s u r g e r y . 

2. The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c o n d i t i o n was n o t 
u n r e a s o n a b l e . 

3. The i n s u r e r i s s u e d i t s d e n i a l w i t h i n 60 days o f 
r e c e i v i n g n o t i c e t h a t c l a i m a n t i n t e n d e d t o c l a i m w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s f o r h i s c o n d i t i o n . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

T o . e s t a b l i s h a compensable a c c i d e n t a l i n j u r y , c l a i m a n t 
has t h e b u r d e n o f p r o v i n g t h a t t h e i n c i d e n t on O c t o b e r 3, 1986 was 
a m a t e r i a l c o n t r i b u t i n g cause o f h i s s u b s e q u e n t need f o r s u r g e r y . 
See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-57 ( 1 9 8 3 ) . The 
r e c o r d i n t h i s case f a i l s t o s u p p o r t such a c o n c l u s i o n . 

Dr. Graham, t h e t r e a t i n g o r t h o p e d i c s u r g e o n , i d e n t i f i e d 
t h e c o n d i t i o n as an o l d t e a r o f t h e a n t e r i o r c r u c i a t e l i g a m e n t and 
gave no i n d i c a t i o n t h a t t h e i n c i d e n t on O c t o b e r 3, 1986 i n any way 
w o r s e n e d t h e c o n d i t i o n o r h a s t e n e d t h e need f o r s u r g e r y . The o n l y 
e v i d e n c e t e n d i n g t o s u p p o r t c l a i m a n t ' s c l a i m was h i s t e s t i m o n y . 
C l a i m a n t i n d i c a t e d t h a t he had n o t had any s i g n i f i c a n t p r o b l e m s 
w i t h h i s knee s i n c e 1980 when he r e c o v e r e d f r o m h i s 
s e r v i c e - c o n n e c t e d i n j u r y . T h i s t e s t i m o n y t h u s s u g g e s t e d t h a t t h e 
O c t o b e r 3, 1986 i n c i d e n t had m a t e r i a l l y w o r sened h i s c o n d i t i o n . 
The R e f e r e e r e j e c t e d t h i s t e s t i m o n y as i n c o n s i s t e n t w i t h t h e 
h i s t o r i e s p r o v i d e d by c l a i m a n t i n t h e m e d i c a l r e c o r d . We r e j e c t 
c l a i m a n t ' s t e s t i m o n y f o r t h e same r e a s o n . C l a i m a n t has f a i l e d t o 
p r o v e a compe n s a b l e i n j u r y . 

P e n a l t y and A t t o r n e y Fee f o r U n r e a s o n a b l e D e n i a l 

A p e n a l t y and a s s o c i a t e d a t t o r n e y f e e may be a s s e s s e d 
a g a i n s t an i n s u r e r w h i c h u n r e a s o n a b l y d e n i e s a c l a i m a n t ' s c l a i m f o r 
c o m p e n s a t i o n . See ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . The m e d i c a l 
e v i d e n c e i n t h e i n s u r e r ' s p o s s e s s i o n a t t h e t i m e o f i t s d e n i a l 
i n d i c a t e d t h a t c l a i m a n t ' s l e f t knee c o n d i t i o n was r e l a t e d t o an o l d 
s e r v i c e - c o n n e c t e d i n j u r y r a t h e r t h a n t o t h e w o r k - r e l a t e d i n c i d e n t 
on O c t o b e r 3, 1986. The i n s u r e r ' s d e n i a l , t h e r e f o r e , was n o t 
u n r e a s o n a b l e and no p e n a l t y o r a t t o r n e y f e e may be a s s e s s e d on t h a t 
g r o u n d . 
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P e n a l t y and A t t o r n e y Fee f o r U n t i m e l y D e n i a l 

A p e n a l t y and a s s o c i a t e d a t t o r n e y f e e may be a s s e s s e d 
a g a i n s t an i n s u r e r w h i c h u n r e a s o n a b l y d e l a y s a c c e p t a n c e or d e n i a l 
o f a c l a i m beyond 60 days a f t e r r e c e i v i n g n o t i c e o r k n o w l e d g e o f 
t h e c l a i m . ORS 6 5 6 . 2 6 2 ( 6 ) & ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . A " c l a i m " i s "a 
w r i t t e n r e q u e s t f o r c o m p e n s a t i o n f r o m a s u b j e c t w o r k e r o r someone 
on t h e w o r k e r s ' b e h a l f , or any compensable i n j u r y o f w h i c h a 
s u b j e c t e m p l o y e r has n o t i c e or k n o w l e d g e . " .Former ORS 6 5 6 . 0 0 5 ( 7 ) . 
A "compensable i n j u r y " i s "an a c c i d e n t a l i n j u r y . . . a r i s i n g o u t 
o f and i n t h e c o u r s e o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n d i s a b i l i t y o r d e a t h . " Former ORS 656 .005( 8 ) ( a ) . 

C l a i m a n t i m m e d i a t e l y i n f o r m e d t h e e m p l o y e r t h a t h i s knee 
had g i v e n way on O c t o b e r 3, 1986. At t h e same t i m e , h o w e v e r , he 
i n d i c a t e d t h a t t h e e v e n t was r e l a t e d t o an o l d i n j u r y and n o t t o 
h i s e m ployment. C l a i m a n t made no w r i t t e n r e q u e s t f o r c o m p e n s a t i o n 
a t t h a t t i m e and c l a i m a n t ' s s t a t e m e n t s gave t h e e m p l o y e r no 
i n d i c a t i o n t h a t t h e r e was any c a u s a l r e l a t i o n b etween c l a i m a n t ' s 
employment and h i s knee c o n d i t i o n . We c o n c l u d e , t h e r e f o r e , t h a t 
c l a i m a n t made no " c l a i m " f o r c o m p e n s a t i o n a t t h a t t i m e . The f i r s t 
i n d i c a t i o n t h a t t h e e m p l o y e r had t h a t c l a i m a n t i n t e n d e d t o make 
such a c l a i m was i n l a t e May or e a r l y June 1987. The i n s u r e r 
i s s u e d i t s d e n i a l ' w i t h i n 60 days o f t h a t e v e n t . The d e n i a l , 
t h e r e f o r e , was t i m e l y and no p e n a l t y o r a t t o r n e y f e e may be 
a s s e s s e d on t h a t g r o u n d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 12, 1988 i s a f f i r m e d . 
A c l i e n t - p a i d f e e o f up t o $1,024.50 i s a p p r o v e d . 

IRIS J. WIRTH, Claimant WCB 87-00672 
Welch, et a l . , Claimant's Attorneys January 31, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review (Remanding) 

Reviewed by Board Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
S h e b l e y ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
t h o r a c i c i n j u r y c l a i m ; and ( 2 ) a s s e s s e d a p e n a l t y and a s s o c i a t e d 
a t t o r n e y ' s f e e f o r an u n r e a s o n a b l e d e n i a l . C l a i m a n t moves t o 
s t r i k e t h e t e s t i m o n y o f an i n v e s t i g a t o r . We remand. 

ISSUES 

The p r i m a r y i s s u e i s w h e t h e r an i n c i d e n t o f A u g u s t 20, 
1986 caused a need f o r m e d i c a l t r e a t m e n t . 

The second i s s u e i s w h e t h e r t h e e m p l o y e r ' s d e n i a l was 
u n r e a s o n a b l e . 

F i n a l l y , c l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
a l l o w i n g t h e t e s t i m o n y o f an i n v e s t i g a t o r because t h e t r a n s c r i p t 
o f t h e s t a t e m e n t t a k e n by t h e i n v e s t i g a t o r was n o t d i s c l o s e d t o 
c l a i m a n t ' s a t t o r n e y . C l a i m a n t moves t o s t r i k e t h e i n v e s t i g a t o r ' s 
t e s t imony. 

FINDINGS OF FACT 

C l a i m a n t ' s s t a t e m e n t was t a k e n by an i n v e s t i g a t o r . 
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C l a i m a n t ' s a t t o r n e y had s p e c i f i c a l l y r e q u e s t e d t h a t any s t a t e m e n t 
t a k e n o f c l a i m a n t be d i s c l o s e d t o c l a i m a n t ' s a t t o r n e y . . The 
e m p l o y e r d i d n o t d i s c l o s e t h e s t a t e m e n t p r i o r t o h e a r i n g . 

A t h e a r i n g , t h e e m p l o y e r c a l l e d t h e i n v e s t i g a t o r t o 
t e s t i f y . C l a i m a n t ' s a t t o r n e y o b j e c t e d t o t h e i n v e s t i g a t o r ' s 
t e s t i f y i n g on t h e b a s i s t h a t the. s t a t e m e n t had n o t . been 
d i s c l o s e d . The e m p l o y e r a r g u e d t h a t t h e s t a t e m e n t was i m p e a c h i n g 
and i t had no o b l i g a t i o n t o d i s c l o s e t h e s t a t e m e n t u n d e r t h e 
a d m i n i s t r a t i v e r u l e s i n e f f e c t a t t h a t t i m e . The R e f e r e e a g r e e d 
and a l l o w e d t h e t e s t i m o n y . 

The e m p l o y e r d i d n o t i n t r o d u c e t h e s t a t e m e n t i t s e l f i n t o 
e v i d e n c e . I t d i d n o t d i s c l o s e t h e s t a t e m e n t t o c l a i m a n t ' s 
a t t o r n e y . 

CONCLUSIONS 

ORS 6 5 6 . 2 9 5 ( 5 ) p r o v i d e s i n p e r t i n e n t p a r t : 
n [ I ] f t h e Board d e t e r m i n e s t h a t a case has 
been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d by t h e 
r e f e r e e , i t may remand t h e case t o t h e 
r e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g , 
c o r r e c t i o n o r o t h e r n e c e s s a r y a c t i o n . " 

We have h e l d : 

"The r u l e [ f o r m e r OAR 438-07-015] r e q u i r e s 
an e m p l o y e r . . . t o d i s c l o s e t o t h e c l a i m a n t 
p r i o r t o t h e h e a r i n g a l l documents 
p e r t a i n i n g t o t h e c l a i m , ' e x c e p t e v i d e n c e 
o f f e r e d s o l e l y f o r impeachment. The 
l a n g u a g e o f t h e r u l e r e q u i r e s e i t h e r t h a t 
t h e e v i d e n c e be d i s c l o s e d p r i o r t o t h e 
h e a r i n g o r be o f f e r e d a t t h e t i m e o f t h e 
h e a r i n g . SAIF d i d n e i t h e r i n t h i s case and 
e f f e c t i v e l y p r e v e n t e d c l a i m a n t f r o m 
e x a m i n i n g t h e documents. Use o f t h e 
impeachment e v i d e n c e e x c e p t i o n i n t h i s way 
c o u l d l e a d t o o b v i o u s abuses w h i c h go t o t h e 
v e r y h e a r t o f t h e h e a r i n g s p r o c e s s . " 
K e n n e t h K. K e s s e l , 39 Van N a t t a 416, 417 
( 1 9 8 7 ) . 

I n K e s s e l , we remanded t o t h e R e f e r e e w i t h i n s t r u c t i o n s t h a t t h e 
i n s u r e r s h o u l d d i s c l o s e t h e w i t h h e l d documents t o c l a i m a n t ' s 
a t t o r n e y u n l e s s i t had a n o t h e r v a l i d r e a s o n f o r n o t d o i n g so. 
C l a i m a n t was t o be o f f e r e d a r e a s o n a b l e t i m e t o examine t h e 
documents and t o o f f e r them i n t o e v i d e n c e i f he so c h o s e . 

We f i n d K e s s e l c o n t r o l l i n g h e r e . A c c o r d i n g l y , we remand 
on o u r own m o t i o n . 

ORDER 

The R e f e r e e ' s o r d e r . o f September 30, 1987 i s v a c a t e d . 
The case i s remanded t o R e f e r e e S h e b l e y f o r a d d i t i o n a l 
p r o c e e d i n g s . The e m p l o y e r i s t o d i s c l o s e t h e d i s p u t e d s t a t e m e n t 
t o c l a i m a n t ' s a t t o r n e y u n l e s s i t can c o n v i n c e t h e R e f e r e e a t 
h e a r i n g t h a t i t has some o t h e r v a l i d r e a s o n f o r n o n - d i s c l o s u r e . 
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Upon d i s c l o s u r e , c l a i m a n t i s t o be a l l o w e d a r e a s o n a b l e t i m e t o 
examine t h e s t a t e m e n t and t o d e c i d e w h e t h e r she. w i s h e s t o o f f e r 
t h e s t a t e m e n t i n t o e v i d e n c e . The R e f e r e e s h a l l t h e n r e c o n s i d e r 
t h e c l a i m i n l i g h t o f t h e new e v i d e n c e , i f any i s o f f e r e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $1,399.50, i s a p p r o v e d . 

PAULINE R. YANCEY, Claimant WCB 87-05573 
L. Thomas Clark, Claimant's Attorney January 31, 1989 
Thomas Andersen (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e 
H i g a s h i ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r t r e a t m e n t o f Crohn's d i s e a s e . C l a i m a n t 
has n o t f o r m a l l y c r o s s - r e q u e s t e d r e v i e w , b u t i n her b r i e f she 
seeks r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t r e f u s e d 
t o a s s e s s p e n a l t i e s and a t t o r n e y f e e s ' f o r SAIF's a l l e g e d i m p r o p e r 
p a r t i a l d e n i a l . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

1 . Whether SAIF's p a r t i a l d e n i a l o f m e d i c a l s e r v i c e s on 
a p r e v i o u s l y - a c c e p t e d c l a i m was p e r m i s s i b l e . 

2. P e n a l t i e s and a t t o r n e y f e e s f o r SAIF's a l l e g e d 
i m p r o p e r p a r t i a l d e n i a l . 

3. I f SAIF's d e n i a l was p e r m i s s i b l e , w h e t h e r c l a i m a n t ' s 
c l a i m f o r m e d i c a l s e r v i c e s i s co m p e n s a b l e . 

FINDINGS OF FACT , 

C l a i m a n t f i l e d a c l a i m f o r an a l l e g e d s t r e s s - r e l a t e d 
w o r s e n i n g o f her p r e e x i s t i n g Crohn's d i s e a s e i n 1984. SAIF d e n i e d 
t h e c l a i m . C l a i m a n t r e q u e s t e d a h e a r i n g f r o m t h e d e n i a l and t h e 
c l a i m went t o h e a r i n g . On J u l y 15, 1985, a p r i o r R e f e r e e s e t 
a s i d e t h e d e n i a l , f i n d i n g t h a t c l a i m a n t ' s employment was t h e m a j o r 
c o n t r i b u t i n g c a use o f n o t o n l y a w o r s e n i n g o f c l a i m a n t ' s symptoms, 
b u t a l s o o f t h e p r e e x i s t i n g d i s e a s e i t s e l f . SAIF a p p e a l e d t h e 
R e f e r e e ' s d e c i s i o n t o t h e W o r k e r s ' C o m p e n s a t i o n B o a r d , w h i c h 
a f f i r m e d t h e o r d e r o f t h e R e f e r e e . The Boar d ' s o r d e r was n o t 
a p p e a l e d and became f i n a l by o p e r a t i o n o f l a w . 

C l a i m a n t ' s c o n d i t i o n i m p r o v e d a f t e r she l e f t work i n 
e a r l y 1984. By F e b r u a r y 1985, however, t h e c o n d i t i o n w o r s e n e d , 
r e q u i r i n g t h a t c l a i m a n t be h o s p i t a l i z e d f o r t r e a t m e n t o f s e v e r e 
m a l n u t r i t i o n . I n November 1986, x - r a y s r e v e a l e d a f i s t u l a i n 
c l a i m a n t ' s t r a n s v e r s e c o l o n . S u r g e r y was p e r f o r m e d t o c o r r e c t t h e 
f i s t u l a a p p r o x i m a t e l y two weeks a f t e r i t was d i s c o v e r e d . C l a i m a n t 
s u b m i t t e d her m e d i c a l b i l l i n g s t o SAIF f o r payment under t h e c l a i m 
o r d e r e d a c c e p t e d by t h e R e f e r e e and t h e B o a r d . On March 25, 1987, 
SAIF i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m , a s s e r t i n g t h a t 
h e r s u r g e r y r e s u l t e d f r o m t h e " n a t u r a l p r o g r e s s i o n " o f . h e r d i s e a s e 
and t h a t i t was u n r e l a t e d t o t h e " j o b - r e l a t e d e x a c e r b a t i o n " 
p r e v i o u s l y a c c e p t e d by SAIF. The d e n i a l came w h i l e c l a i m a n t ' s 
c l a i m was i n an open s t a t u s . 
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CONCLUSIONS OF LAW 

1 . Whether SAIF's p a r t i a l d e n i a l o f . m e d i c a l ' s e r v i c e s on 
a p r e v i o u s l y - a c c e p t e d c l a i m was p e r m i s s i b l e . 

An e m p l o y e r / i n s u r e r may n o t deny t h e c o m p e n s a b i l i t y of- a 
p r e v i o u s l y a c c e p t e d c o n d i t i o n w h i l e t h e c l a i m , i s i n an- open 
s t a t u s . S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App"728 
( 1 9 8 3 ) ; R o l l e r v. Weyerhaeuser Co., 67 Or App 583 ( 1 9 8 4 ) . 
However, i f an e m p l o y e r / i n s u r e r e s t a b l i s h e s t h a t t h e d e n i e d 
c o n d i t i o n i s s e p a r a b l e f r o m t h a t w h i c h was a c c e p t e d , t h e d e n i a l 
may be a l l o w e d . See D e s t a e l v. N i c o l a i Co., 80 Or App 596 
( 1 9 8 6 ) . The d e t e r m i n i n g f a c t o r i n such cases i s t h e scope o f t h e 
a c c e p t a n c e . See John s o n v. S p e c t r a P h y s i c s , . 3 0 1 Or 165 ( 1 9 8 6 ) . 

I n t h e p r e s e n t c a s e , SAIF a s s e r t s t h a t i t was o r d e r e d t o 
a c c e p t o n l y a j o b - r e l a t e d e x a c e r b a t i o n o f c l a i m a n t ' s u n d e r l y i n g 
d i s e a s e . I t f u r t h e r a r g u e s t h a t t h e e x a c e r b a t i o n r e s o l v e d soon 
a f t e r c l a i m a n t l e f t w o r k , and t h a t t h e most r e c e n t m e d i c a l 
t r e a t m e n t r e s u l t e d f r o m a n a t u r a l p r o g r e s s i o n o f t h e d i s e a s e , 
u n r e l a t e d t o t h e e x a c e r b a t i o n o r d e r e d a c c e p t e d by t h e B o a r d . 

The R e f e r e e d i s a g r e e d w i t h SAIF's i n t e r p r e t a t i o n o f what 
i t had been o r d e r e d t o a c c e p t , and so do we. The p r i o r R e f e r e e ' s 
J u l y 1985' o r d e r was c l e a r i n o r d e r i n g SAIF t o a c c e p t c l a i m a n t ' s 
u n d e r l y i n g Crohn's c o n d i t i o n as a compensable o c c u p a t i o n a l 
d i s e a s e . The p r i o r R e f e r e e f o u n d t h a t c l a i m a n t ' s work e x p o s u r e 
c a u s ed a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n i t s e l f , 
n e c e s s i t a t i n g t i m e l o s s and m e d i c a l s e r v i c e s . He d i d n o t m e r e l y 
o r d e r SAIF t o pay f o r t r e a t m e n t o f symptoms u n t i l s u c h t i m e as 
t h e y r e s o l v e d . 

Because SAIF was o r d e r e d r e s p o n s i b l e f o r a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g d i s e a s e , i t was i m p e r m i s s i b l e f o r i t t o 
i s s u e a p a r t i a l d e n i a l o f t h a t c o n d i t i o n w h i l e t h e c l a i m was i n an 
open s t a t u s . S a f s t r o m , s u p r a ; R o l l e r , s u p r a . The R e f e r e e was 
c o r r e c t t o so f i n d . 

2. P e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d i m p r o p e r 
d e n i a l . 

C l a i m a n t a s s e r t s t h a t t h e R e f e r e e e r r e d i n n o t a s s e s s i n g 
a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d i m p r o p e r 
p a r t i a l d e n i a l . I t i s c l a i m a n t ' s b u r d e n t o p r o v e t h a t t h e d e n i a l 
was u n r e a s o n a b l e . The R e f e r e e f o u n d t h a t SAIF's d e n i a l on t h e 
b a s i s o f t h e u n d e r l y i n g c o m p e n s a b i l i t y o f t h e c l a i m was n o t 
u n r e a s o n a b l e . He d i d n o t s p e c i f i c a l l y a d d r e s s w h e t h e r t h e p a r t i a l 
d e n i a l was p r o c e d u r a l l y i m p r o p e r a n d , t h e r e f o r e , u n r e a s o n a b l e . 

We have f o u n d t h a t SAIF's d e n i a l was i m p e r m i s s i b l e . We 
f u r t h e r f i n d t h a t i t was u n r e a s o n a b l e . SAIF s h o u l d have known 
f r o m t h e p r i o r R e f e r e e ' s 1985 o r d e r t h a t i t was r e s p o n s i b l e f o r 
c l a i m a n t ' s u n d e r l y i n g Crohn's d i s e a s e w h i l e t h e c l a i m was i n an 
open s t a t u s . I t s h o u l d a l s o have known t h a t i t was i m p e r m i s s i b l e , 
u n d e r S a f s t r o m and R o l l e r , s u p r a , t o i s s u e a p a r t i a l d e n i a l o f an 
a c c e p t e d c l a i m i n open s t a t u s . Under t h e s e c o n d i t i o n s , we f i n d 
t h a t SAIF's p a r t i a l d e n i a l was u n r e a s o n a b l e and t h a t a p e n a l t y and 
a t t o r n e y f e e a r e a p p r o p r i a t e . 

3. C o m p e n s a b i l i t y . 

H a v i n g f o u n d SAIF's p a r t i a l d e n i a l i m p e r m i s s i b l e , we 
need n o t a d d r e s s ' the'''issue " o f " ' c o m p e n s a b i l i t y - . 
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C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
Bo a r d r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an 
"a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t award an 
a s s e s s e d f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f 
s e r v i c e s . See.OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be 
awa r d e d . . ' . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 4, 1988 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n t h a t d e c l i n e d t o a s s e s s a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r SAIF's u n r e a s o n a b l e ' 
p a r t i a l d e n i a l i s r e v e r s e d . SAIF i s a s s e s s e d a p e n a l t y e q u a l t o 
25 p e r c e n t o f t h e c o m p e n s a t i o n ' d u e c l a i m a n t . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

TAMARAH L. ANDERSON, Claimant WCB 87-02392 
Vick & Gutzler, Claimant's Attorneys- February 3, 1989 
Acker, et a l . , Defense Attorneys Order of Dismissal 

C l a i m a n t r e q u e s t e d Board r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Thye's o r d e r t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r award o f 
10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e rmanent d i s a b i l i t y f o r a 
t h e n - c o m p e n s a b l e r e s p i r a t o r y c o n d i t i o n . S h o r t l y a f t e r t h e 
R e f e r e e ' s o r d e r i s s u e d , t h e Board f o u n d t h a t c l a i m a n t ' s 
r e s p i r a t o r y c o n d i t i o n was n o t compensable and u p h e l d t h e - i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . Tamarah 
A n d e r s o n , 39 Van N a t t a 1076 ( 1 9 8 7 ) . 

C l a i m a n t p e t i t i o n e d f o r j u d i c i a l r e v i e w o f t h e B o a r d ' s 
o r d e r and asked t h a t h er r e q u e s t f o r r e v i e w i n t h i s c a s e be s t a y e d 
p e n d i n g r e s o l u t i o n o f her " c o m p e n s a b i l i t y " a p p e a l . The m o t i o n was 
g r a n t e d . On O c t o b e r 19, 1988, t h e C o u r t o f A p p e a l s a f f i r m e d 
w i t h o u t o p i n i o n t h e Bo a r d ' s o r d e r . A n d e r s o n v. Q u a l i t y P l a s t i c s 
Co., 93 Or App 625 ( 1 9 8 8 ) . 

A s s e r t i n g t h a t no f u r t h e r a p p e a l has been t a k e n f r o m t h e 
c o u r t ' s d e c i s i o n , t h e i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m has been c o n c l u s i v e l y d e t e r m i n e d t o be 
n o t c o m p e n s a b l e . S i n c e t h e c l a i m i s no l o n g e r compensable,- t h e 
i n s u r e r a r g u e s t h a t no f u r t h e r p e r m a n e n t d i s a b i l i t y can be 
award e d . C o n s e q u e n t l y , t h e i n s u r e r moves f o r d i s m i s s a l . A l t h o u g h 
e x t e n d e d an o p p o r t u n i t y t o r e s p o n d t o t h e i n s u r e r ' s m o t i o n , no 
r e s p o n s e f r o m c l a i m a n t has been f o r t h c o m i n g . 

A f t e r r e v i e w i n g t h i s m a t t e r , we c o n c l u d e t h a t t h e law o f 
t h i s case i s t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
r e s p i r a t o r y c o n d i t i o n i s n o t compensable.- Thus, no f u t u r e 
d i s a b i l i t y c o n c e r n i n g t h e c l a i m w i l l be awarded. F u r t h e r m o r e , t h e 
q u e s t i o n s r a i s e d by c l a i m a n t on r e v i e w do n o t c o n c e r n w h e t h e r t h e 
i n s u r e r p r o p e r l y e x e r c i s e d i t s p r o c e s s i n g o b l i g a t i o n s d u r i n g t h e 
p e r i o d t h e c l a i m was c o n s i d e r e d c o m p e n s a b l e . See Weyerhaeuser 
Company v. M c C u l l o u g h , 92 Or App 204, 208 ( 1 9 8 8 ) . Under t h e s e 
c i r c u m s t a n c e s , t h e m o t i o n t o d i s m i s s i s g r a n t e d . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e v i e w i s d i s m i s s e d and t h e 
R e f e r e e ' s o r d e r i s f i n a l by o p e r a t i o n o f l a w . 

I T I S SO ORDERED. 
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VALERIE D. BARRY, Claimant 
Pozzi, et a l . , Claimant's Attorneys 
Roberts, et a l . , Defense Attorneys 

WCB 87-03048 & 86-07954 
February 3, 1989 
Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e S t . M a r t i n ' s o r d e r t h a t : ( 1 ) c h a r a c t e r i z e d c l a i m a n t ' s 
c u r r e n t l o w back c o n d i t i o n as a "new i n j u r y " r a t h e r t h a n an 
o c c u p a t i o n a l d i s e a s e ; ( 2 ) s e t a s i d e i t s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m ; ( 3 ) awarded c l a i m a n t a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m May 7, 1986 u n t i l May 24, 1986; and 
( 4 ) a s s e s s e d p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

ISSUES 

1 . Whether c l a i m a n t ' s o s t e o c h o n d r o m a c o n d i t i o n and 
s e q u e l a e , i n c l u d i n g s u r g e r y and s u b s e q u e n t d e v e l o p m e n t o f r i g h t 
l u m b o s a c r a l f a c e t syndrome, i s c o m p e n s a b l e . 

2. Whether c l a i m a n t ' s d i a b e t e s c o n d i t i o n i s c o m p e n s a b l e . 

3. Whether c l a i m a n t ' s 1986 c l a i m s h o u l d be c h a r a c t e r i z e d as 
an i n d u s t r i a l i n j u r y o r o c c u p a t i o n a l d i s e a s e . 

4. Whether c l a i m a n t s u f f e r e d an a g g r a v a t i o n , o f h e r 
co m p e n s a b l e 1981 back c o n d i t i o n , an i n d u s t r i a l i n j u r y o r o c c u p a t i o n a l 
d i s e a s e . 

5. Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and r e l a t e d 
a t t o r n e y f e e s . 

FINDINGS OF FACT 

On September 23, 1 9 8 1 , c l a i m a n t , a r e g i s t e r e d n u r s e who 
wo r k e d i n l a b o r and d e l i v e r y a t a h o s p i t a l , i n j u r e d h e r low back when 
she l i f t e d a heavy p a t i e n t and s u b s e q u e n t l y b e n t o v e r t o p i c k up some 
r u b b e r t u b i n g . Her symptoms i n c l u d e d p e r s i s t e n t m u s c l e spasms, as 
w e l l as a c h i n g and b u r n i n g i n her r i g h t l o w e r back w i t h p a i n r a d i a t i n g 
down t h e f r o n t o f h e r r i g h t l e g . P r i o r t o t h i s i n c i d e n t , c l a i m a n t had 
e x p e r i e n c e d one o t h e r l i f t i n g a c c i d e n t i n 1976, w h i c h had caused h e r 
t o m i s s one week f r o m w o r k . She c o m p l e t e l y r e c o v e r e d f r o m t h a t i n j u r y 
e x c e p t f o r o c c a s i o n a l p a i n i n t h e r i g h t l o w e r b a c k . 

I n September 1 9 8 1 , c l a i m a n t f i l e d a c l a i m f o r i n j u r y f o r m . 
On t h a t f o r m , t h e space f o r "NATURE OF INJURY OR DISEASE" was l e f t 
b l a n k ; t h e space f o r "PART OF BODY AFFECTED" s t a t e d "BACK." A space 
a d j a c e n t t o t h e l a t t e r space p r o v i d e d b l o c k s t o i n d i c a t e "LEFT" o r 
"RIGHT." C l a i m a n t p l a c e d an "X" i n t h e "RIGHT" b l o c k . The space f o r 
"DESCRIBE ACCIDENT FULLY" s t a t e d "Bent o v e r t o g e t I V t u b i n g f r o m box 
on f l o o r and had p a i n i n l o w e r b ack." On O c t o b e r 9, 1 9 8 1 , t h e 
s e l f - i n s u r e d e m p l o y e r a c c e p t e d t h a t c l a i m f o r r i g h t back p a i n on t h e 
same i n j u r y f o r m . 

On September 29, 1 9 8 1 , Dr. K r a v i t z d i a g n o s e d a l u m b o s a c r a l 
s t r a i n . A f t e r p h y s i c a l t h e r a p y , a body c a s t and a l u m b o s a c r a l c o r s e t 
a l l p r o v e d u n s u c c e s s f u l , c l a i m a n t began t r e a t i n g w i t h Dr. P u z i s s , 
o r t h o p e d i c s u r g e o n . Dr. P u z i s s d i a g n o s e d an o s t e o b l a s t i c mass a t t h e 
r i g h t L5-S1 f a c e t j o i n t . 
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On A p r i l 30, 1982, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 10 
p e r c e n t u n s c h e d u l e d p ermanent d i s a b i l i t y r e s u l t i n g f r o m i n j u r y t o h e r 
l o w back. 

On May 1 1 , 1982, Dr. P u z i s s e x c i s e d t h e o s t e o c h o n d r o m a a t 
t h e r i g h t L5-S1 f a c e t j o i n t , f u s e d t h e f a c e t j o i n t and p e r f o r m e d a 
p a r t i a l l a m i n e c t o m y . A t t h a t t i m e , he a l s o d i a g n o s e d p o s s i b l e 
d i a b e t e s m e l l i t u s . 

On May 24, 1982, c l a i m a n t ' s p r i o r D e t e r m i n a t i o n O r d e r was 
s e t a s i d e i n i t s e n t i r e t y s i n c e she was n o t m e d i c a l l y s t a t i o n a r y . 

On O c t o b e r 15, 1982, Dr. P u z i s s r e l e a s e d c l a i m a n t t o work 
w i t h r e s t r i c t i o n s o f no l i f t i n g g r e a t e r t h a n 30 pounds and no 
r e p e t i t i v e b e n d i n g , s t o o p i n g , k n e e l i n g o r l i f t i n g . The l u m b o s a c r a l 
s t r a i n had c o m p l e t e l y r e s o l v e d . C l a i m a n t had, h o wever, s u s t a i n e d 
m i n i m a l p e r m a n e n t i m p a i r m e n t as a r e s u l t o f s u r g e r y - r e l a t e d l o w back 
s t i f f n e s s . 

On November 15, 1982, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
c o m p e n s a t i o n f o r v a r i o u s p e r i o d s o f t e m p o r a r y d i s a b i l i t y . On J u l y 10, 
1984, c l a i m a n t e n t e r e d a s t i p u l a t e d s e t t l e m e n t w h i c h awarded h e r 15 
p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r i n j u r y t o h e r l o w b a c k . 

C l a i m a n t s u b s e q u e n t l y r e t u r n e d t o h e r r e g u l a r n u r s i n g d u t i e s 
i n l a b o r and d e l i v e r y a t a h o s p i t a l . She w o r k e d 20 t o 24 h o u r s p e r 
week u n t i l J a n u a r y 1986. A r o u n d J a n u a r y 4, 1986, she began t o 
e x p e r i e n c e low back p a i n w h i c h p r o g r e s s i v e l y w o r s e n e d . The p a i n a l s o 
r a d i a t e d down he r l e g s i n t o b o t h f e e t where she e x p e r i e n c e d s l i g h t 
numbness and t i n g l i n g i n t h e s o l e s and l a t e r a l h e e l s . On J a n u a r y 17, 
1986, c l a i m a n t c a l l e d Dr. P u z i s s ' o f f i c e t o o b t a i n m e d i c a t i o n f o r her 
low back p a i n . He d i a g n o s e d s t e n o s i s o f t h e L5-S1 f o r a m e n on t h e 
r i g h t s e c o n d a r y t o s e v e r e f a c e t a r t h r o p a t h y c a u s e d by h e r p r i o r 
s u r g e r y . On F e b r u a r y 1 1 , 1986, Dr. P u z i s s t o o k c l a i m a n t o f f w o r k ; she 
d i d n o t r e t u r n u n t i l May 24, 1986. 

The p r i m a r y c a u s e s o f c l a i m a n t ' s i n c r e a s e d l o w back symptoms 
were a c o m b i n a t i o n o f her work a c t i v i t i e s , w h i c h r e q u i r e d f r e q u e n t 
b e n d i n g , and g e n e r a l i z e d s t i f f n e s s due t o her p r e v i o u s s u r g e r y . T h a t 
s u r g e r y was r e q u i r e d s o l e l y t o remove t h e o s t e o c h o n d r o m a . A l t h o u g h 
c l a i m a n t w o u l d n o t have been d i s a b l e d w i t h o u t h e r p r e e x i s t i n g 
i m p a i r m e n t r e s u l t i n g f r o m t h e s u r g e r y , t h e m a j o r cause o f h e r 
s y m p t o m a t i c i n c r e a s e i n e a r l y 1986 was her work a c t i v i t i e s . . 

A t t h a t t i m e , c l a i m a n t a l s o d e v e l o p e d l e g p a i n . T h i s p a i n 
was n o t due t o work a c t i v i t i e s o r p r i o r s u r g e r y , b u t r a t h e r t h e 
p r o g r e s s i o n o f c l a i m a n t ' s d i a b e t e s m e l l i t u s . C l a i m a n t ' s work 
a c t i v i t i e s n e i t h e r m a t e r i a l l y caused n o r w o r s e n e d h e r d i a b e t i c . 
c o n d i t i o n . 

On May 7, 1986, t h e s e l f - i n s u r e d e m p l o y e r d e n i e d c l a i m a n t ' s 
c l a i m f o r a g g r a v a t i o n o f her c ompensable c o n d i t i o n . T h a t d e n i a l d i d 
n o t a d d r e s s any "new i n j u r y " c l a i m made by c l a i m a n t . 

On J u l y 1 1 , 1986, Dr. P u z i s s i n f o r m e d t h e e m p l o y e r t h a t 
c l a i m a n t ' s p r e s c r i p t i o n s f o r A s c e n d i n and B6 were f o r r a d i c u l o p a t h y . 
However, when no l e s i o n o f t h e n e r v e r o o t s was d o c u m e n t e d , he c o u l d 
n o t s p e c i f i c a l l y r e l a t e t h e m e d i c a t i o n s t o her c o m p e n s a b l e i n j u r y . On 
A u g u s t 29, 1986, t h e e m p l o y e r d e n i e d c l a i m a n t ' s r e q u e s t f o r 
r e i m b u r s e m e n t o f t h e a f o r e m e n t i o n e d p r e s c r i p t i o n s s i n c e t h e y were n o t 
r e l a t e d t o her o r i g i n a l o n - t h e - j o b i n j u r y . 
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On A u g u s t 22, 1986 and a g a i n on O c t o b e r 27, 19.86, c l a i m a n t 
f i l e d "new i n j u r y " c l a i m s w i t h t h e e m p l o y e r . A t no t i m e d i d i t deny 
e i t h e r o f t h e s e "new i n j u r y " c l a i m s . On F e b r u a r y 26, 1987, c l a i m a n t 
r e q u e s t e d a h e a r i n g on t h e c o m p e n s a b i l i t y o f h e r new " i n j u r y c l a i m " 
and t h e e m p l o y e r ' s f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

On November 17, 1986, a t h i r d d e n i a l was i s s u e d d e n y i n g t h a t 
c l a i m a n t ' s t h e n c u r r e n t l o w back c o n d i t i o n was e i t h e r c a u s e d o r 
worsened by t h e September 23, 1981 i n d u s t r i a l i n j u r y . 

C l a i m a n t ' s September 23, 1981 l u m b o s a c r a l s t r a i n d i d n o t 
a g g r a v a t e h er p r e e x i s t i n g o s t e o c h o n d r o m a t o t h e e x t e n t t h a t i t became 
s y m p t o m a t i c . However, t h e s t r a i n d i d b r i n g t h e bony t u m o r t o t h e 
a t t e n t i o n o f Dr. P u z i s s who had t o remove i t i f c l a i m a n t were t o 
r e c o v e r . The r e m o v a l o f t h e o s t e o c h o n d r o m a and f u s i o n o f t h e r i g h t 
L5-S1 f a c e t j o i n t i n 1982 caused t h e d e v e l o p m e n t o f a r i g h t 
l u m b o s a c r a l f a c e t syndrome. I n J a n u a r y 1986 c l a i m a n t ' s r e p e t i t i v e 
b e n d i n g a c t i v i t i e s as a n u r s e caused t h e f a c e t syndrome t o .become 
s y m p t o m a t i c ; i t d i d n o t cause a w o r s e n i n g o f t h a t u n d e r l y i n g 
c o n d i t i o n . The i n c r e a s e d symptoms o f her l o w back c o n d i t i o n and need 
f o r m e d i c a l c a r e , t h e r e f o r e , were caused p r i m a r i l y by h e r work 
a c t i v i t i e s as a n u r s e i n l a b o r and d e l i v e r y . 

C l a i m a n t ' s c u r r e n t l e g symptoms were caused by t h e 
p r o g r e s s i o n o f h e r d i a b e t i c n e u r o p a t h y ; t h o s e symptoms were n o t 
wo r s e n e d by her work a c t i v i t i e s . 

CONCLUSIONS OF LAW 

Scope o f Bo a r d r e v i e w 

The R e f e r e e a f f i r m e d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , b e l i e v i n g t h a t she had i n s t e a d p r o v e n a 
"new i n j u r y . " The R e f e r e e , h owever, d e c l i n e d t o a d d r e s s p r e r e q u i s i t e 
c o m p e n s a b i l i t y q u e s t i o n s p r i o r t o a d e t e r m i n a t i o n o f t h e 
a g g r a v a t i o n / n e w i n j u r y i s s u e . We d i s a g r e e w i t h h i s a p p r o a c h t o t h i s 
c o mplex case and choose t o a d d r e s s t h o s e i s s u e s . We a d d r e s s t h e s e 
i s s u e s because we have c o n s i s t e n t l y h e l d t h a t t h e B o a r d ' s r e v i e w i s de 
novo and i t may r e v e r s e o r m o d i f y t h e o r d e r o f t h e R e f e r e e , o r make 
s u c h d i s p o s i t i o n o f t h e case as i t d e t e r m i n e s t o be a p p r o p r i a t e . 
M i l l e r v. SAIF, 78 Or App 158, 161 ( 1 9 8 6 ) . 

The R e f e r e e ' s d e c i s i o n t o a f f i r m t h e s e l f - i n s u r e d ' s May 7, 
1986 d e n i a l f a i l e d t o a d d r e s s t h e second a s p e c t o f i t s t w o - p r o n g e d 
a n a l y s i s o f c l a i m a n t ' s c o n d i t i o n . The r e l e v a n t p a r a g r a p h s o f t h a t 
d e n i a l a r e as f o l l o w s : 

"Our i n v e s t i g a t i o n i s now c o m p l e t e and t h e 
m e d i c a l i n f o r m a t i o n we have r e c e i v e d 
i n d i c a t e s y o u r c o n d i t i o n d i d n o t m a t e r i a l l y 
w o r s e n and t h a t you have an u n d e r l y i n g 
c o n d i t i o n n o t work r e l a t e d w h i c h has a 
s i g n i f i c a n t c o n t r i b u t i o n t o y o u r o n g o i n g 
symptoms. W i t h t h i s i n f o r m a t i o n , we must 
n o t i f y you t h a t we w i l l be u n a b l e t o a c c e p t 
y o u r c l a i m f o r a g g r a v a t i o n t o y o u r b a c k . " 
(Emphasis a d d e d ) . 

"Our d e n i a l i s based on t h e f a c t i t does 
n o t a p p e a r y o u r c o n d i t i o n was worsened by 
or a r o s e o u t o f and i n t h e c o u r s e and scope 
o f y o u r e m p l o y m e n t , e i t h e r by a c c i d e n t o r 
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o c c u p a t i o n a l d i s e a s e , w i t h i n the meaning of 
the Oregon Workers' Compensation Law." 
(Emphasis added). 

We i n t e r p r e t t h i s d e n i a l t o mean t h a t t h e s e l f - i n s u r e d 
employer was: (1) s t a t i n g t h a t c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n was caused by two noncompensable c o n d i t i o n s , namely 
d i a b e t e s m e l l i t u s and a lumbosacral f a c e t syndrome which r e s u l t e d 
from t he s u r g i c a l removal of the osteochondroma; and (2) denying 
t h a t c l a i m a n t had s u f f e r e d an a g g r a v a t i o n o f her compensable 1981 
low back s t r a i n . S i m i l a r l y , the s e l f - i n s u r e d employer's 
November 17, 1986 d e n i a l was i n t e n d e d t o deny the c o m p e n s a b i l i t y 
of c l a i m a n t ' s c u r r e n t low back c o n d i t i o n i n the b e l i e f t h a t i t was 
n e i t h e r caused nor worsened by the September 23, 1981 i n d u s t r i a l 
i n j u r y . 

Since p e r s u a s i v e medical evidence e s t a b l i s h e d t h a t 
c l a i m a n t ' s low back symptoms i n January 1986 were due i n m a t e r i a l 
p a r t t o the s u r g i c a l removal of her osteochondroma and i t s 
sequelae, and her l e g symptoms were caused e n t i r e l y by d i a b e t e s 
m e l l i t u s , we must f i r s t address the q u e s t i o n o f the c o m p e n s a b i l i t y 
of the osteochondroma and d i a b e t i c c o n d i t i o n s b e f o r e d e c i d i n g 
whether c l a i m a n t proved e i t h e r a compensable a g g r a v a t i o n or new 
i n j u r y c l a i m . 

C o m p e n s a b i l i t y of Osteochondroma 

The s e l f - i n s u r e d employer's two d e n i a l s o f May 7, 1986 
and November 17, 1986 denied t h a t c l a i m a n t ' s then c u r r e n t low back 
c o n d i t i o n was e i t h e r caused or worsened by the September 23, 1981 
i n d u s t r i a l i n j u r y . T h e r e f o r e , i t denied her e n t i r e low back 
c o n d i t i o n . We f i n d , however, t h a t the employer not o n l y accepted 
c l a i m a n t ' s low back s t r a i n , which r e s o l v e d s h o r t l y t h e r e a f t e r , but 
a l s o accepted her osteochondroma c o n d i t i o n . 

I n the absence of f r a u d , m i s r e p r e s e n t a t i o n or o t h e r 
i l l e g a l a c t i v i t y , an e m p l o y e r / i n s u r e r who accepts a c l a i m f o r 
compensation may not l a t e r deny the same c l a i m . Bauman v. SAIF, 
295 Or 788, 794 (1983). The' Bauman r u l e , however, a p p l i e s o n l y t o 
a c l a i m " s p e c i f i c a l l y " or " o f f i c i a l l y " accepted. Johnson v. 
Spectra P h y s i c s , 303 Or 49, 55 (1987). Acceptance and d e n i a l o f 
c l a i m s i s governed by ORS 656.262(2), which p r o v i d e s i n r e l e v a n t 
p a r t : 

" W r i t t e n n o t i c e of acceptance or d e n i a l o f 
the c l a i m s h a l l be f u r n i s h e d t o the 
c l a i m a n t by the i n s u r e r or s e l f - i n s u r e d 
employer w i t h i n 60 days a f t e r the employer 
has n o t i c e or knowledge of the c l a i m . " 

Acceptance need not meet any degree of s p e c i f i c i t y . 
G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494, 500 (1988). The scope of 
the w r i t t e n acceptance corresponds t o the c o n d i t i o n s p e c i f i e d i n 
the acceptance n o t i c e . _Id. a t 501. Read t o g e t h e r , Johnson and 
Bauman r e q u i r e the employer t o compensate the c l a i m a n t t o r t h e 
s p e c i f i c c o n d i t i o n i n the n o t i c e of acceptance r e g a r d l e s s o f the 
cause of t h a t c o n d i t i o n . I d . 

On September 23, 1981, c l a i m a n t i n j u r e d her back w h i l e 
bending over t o p i c k up some rubber t u b i n g . On her c l a i m f o r m , 
the space f o r "NATURE OF INJURY OR DISEASE" was l e f t b l a n k ; t he 
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space f o r "PART OF BODY AFFECTED" s t a t e d "BACK." A space a d j a c e n t 
t o t h e l a t t e r space p r o v i d e d b l o c k s t o i n d i c a t e "LEFT" o r 
"RIGHT." C l a i m a n t p l a c e d an "X" i n t h e "RIGHT" b l o c k . The space 
f o r "DESCRIBE ACCIDENT FULLY" s t a t e d "Bent o v e r t o g e t I V t u b i n g 
f r o m box on f l o o r and had p a i n i n l o w e r b a c k . " On O c t o b e r 9, 
1 9 8 1 , t h e s e l f - i n s u r e d e m p l o y e r a c c e p t e d t h a t c l a i m f o r r i g h t back 
p a i n on t h e same i n j u r y f o r m . 

I n G e o r g i a - P a c i f i c v. Piwowar, s u p r a , t h e s e l f - i n s u r e d 
e m p l o y e r a c c e p t e d a c l a i m f o r a s o r e b a c k , w h i c h was m e r e l y a 
symptom o f an u n d e r l y i n g d i s e a s e , n o t a s e p a r a t e c o n d i t i o n . 
A l t h o u g h s u b s e q u e n t t o a c c e p t a n c e o f t h e c l a i m , i t was d i s c o v e r e d 
t h a t c l a i m a n t ' s s o r e back was due t o a n k y l o s i n g s p o n d y l i t i s , t h e 
s e l f - i n s u r e d e m p l o y e r was p r e c l u d e d f r o m d e n y i n g t h e 
c o m p e n s a b i l i t y o f t h a t c o n d i t i o n . J_d. a t 501-02. The C o u r t 
r e a s o n e d t h a t a l l o w i n g t h e s e l f - i n s u r e d e m p l o y e r t o deny a 
p r e v i o u s l y a c c e p t e d c l a i m w o u l d m e r e l y e n c o u r a g e ' i n s t a b i l i t y i n 
t h e w o r k e r s ' c o m p e n s a t i o n s y s t e m and f r u s t r a t e t h e s t a t u t o r y 
scheme's p r o v i s i o n f o r a speedy r e s o l u t i o n o f c l a i m s . 16. a t 499. 

S i m i l a r l y , t h e s e l f - i n s u r e d e m p l o y e r i n t h e p r e s e n t 
m a t t e r a c c e p t e d a c l a i m f o r r i g h t back p a i n . The f a c t t h a t 
s u b s e q u e n t m e d i c a l i n f o r m a t i o n r e v e a l e d t h a t t h e cause o f t h a t 
p a i n was a p r e e x i s t i n g o s t e o c h o n d r o m a a t t h e r i g h t L5-S1 f a c e t 
j o i n t i s i r r e l e v a n t . S i n c e t h e s e l f - i n s u r e d e m p l o y e r a c c e p t e d a 
c l a i m f o r r i g h t back p a i n , i t c o u l d n o t l a t e r deny t h e 
c o m p e n s a b i l i t y o f t h e c o n d i t i o n r e g a r d l e s s o f t h e c a u s e , w i t h o u t a 
s h o w i n g o f f r a u d , m i s r e p e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . 
T h e r e was no such s h o w i n g . T h e r e f o r e , t h o s e p o r t i o n s o f t h e 
s e l f - i n s u r e d e m p l o y e r ' s two d e n i a l s o f c l a i m a n t ' s c o n d i t i o n w h i c h 
a r e r e l a t e d t o t h e s u r g i c a l r e m o v a l o f her o s t e o c h o n d r o m a and i t s 
s e q u e l a e a r e s e t a s i d e . The compensable o s t e o c h o n d r o m a c l a i m 
i n c l u d e s t h e n e c e s s a r y s u r g i c a l i n t e r v e n t i o n and s u b s e q u e n t 
d e v e l o p m e n t o f t h e r i g h t l u m b o s a c r a l f a c e t syndrome r e s u l t i n g f r o m 
t h a t s u r g e r y . S i n c e c l a i m a n t ' s b e n d i n g a c t i v i t i e s i n e a r l y 1986 
c a u s e d h e r compensable r i g h t l u m b o s a c r a l f a c e t syndrome t o become 
s y m p t o m a t i c , t h e r e b y r e q u i r i n g m e d i c a l s e r v i c e s , t h a t c o n d i t i o n i s 
c o m p e n s a b l e . 

C o m p e n s a b i l i t y o f D i a b e t e s m e l l i t u s 

I n J a n u a r y 1986 c l a i m a n t began h a v i n g l e g p a i n and 
numbness a l o n g w i t h l o w back p a i n . Dr. P u z i s s r e v i e w e d a number 
o f s t u d i e s , i n c l u d i n g n e r v e c o n d u c t i o n s t u d i e s , EMGs, a myelogram 
and CT s c a n , t o d e t e r m i n e t h e e t i o l o g y o f c l a i m a n t ' s r a d i c u l a r 
symptoms. Based upon t h o s e s t u d i e s , he c o n c l u d e d t h a t t h e s c i a t i c 
i r r i t a t i o n was n e i t h e r c a u s e d by a h e r n i a t e d d i s c n o r due t o any 
t r u e f o r a m i n a l s t e n o s i s , b u t r a t h e r , due t o c l a i m a n t ' s d i a b e t i c 
p e r i p h e r a l n e u r o p a t h y . T h e r e i s no m e d i c a l e v i d e n c e t o t h e 
c o n t r a r y . 

As p r e v i o u s l y d i s c u s s e d , t h e s e l f - i n s u r e d e m p l o y e r 
a c c e p t e d c l a i m a n t ' s c l a i m f o r r i g h t back p a i n . I t d i d n o t 
s p e c i f i c a l l y a c c e p t any o r i g i n a l c l a i m f o r l e g p a i n o r numbness. 
Even i f c l a i m a n t had been t r e a t e d i n 1981 f o r l e g p r o b l e m s , t h e 
s e l f - i n s u r e d e m p l o y e r ' s knowledge o r n o t i c e o f t h a t c o n d i t i o n i s 
n o t a s u b s t i t u t e f o r a s p e c i f i c w r i t t e n a c c e p t a n c e as d e f i n e d by 
Bauman. J o h n s o n v. S p e c t r a P h y s i c s , s u p r a a t 55. S i l e n c e 
r e g a r d i n g one a s p e c t o f a c l a i m i s n e i t h e r a c c e p t a n c e n o r d e n i a l 
o f t h a t a s p e c t o f t h e c l a i m ; s i l e n c e i s n e u t r a l . I_d. T h e r e f o r e , 
t h o s e p o r t i o n s o f t h e s e l f - i n s u r e d e m p l o y e r ' s two d e n i a l s o f 
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c l a i m a n t ' s c o n d i t i o n t h a t c o n c e r n her d i a b e t i c p e r i p h e r a l 
n e u r o p a t h y a r e a f f i r m e d . 

C o m p e n s a b i l i t y o f 1986 c l a i m 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had p r o v e n a 
c o m p e n s a b l e "new i n j u r y " s i n c e her work a c t i v i t i e s were t h e m a j o r 
c o n t r i b u t i n g f a c t o r t o her need f o r m e d i c a l t r e a t m e n t and t i m e 
l o s s i n J a n u a r y 1986. A l t h o u g h we f i n d t h a t c l a i m a n t ' s a c t i v i t i e s 
i n J a n u a r y 1986 were t h e m a j o r cause o f h e r i n c r e a s e i n symptoms, 
we d i s a g r e e t h a t her c l a i m i s compensable as e i t h e r a "new i n j u r y " 
o r o c c u p a t i o n a l d i s e a s e , and c o n c l u d e i n s t e a d t h a t c l a i m a n t 
s u f f e r e d an a g g r a v a t i o n o f her compensable 1981 i n j u r y . 

C h a r a c t e r i z a t i o n o f c l a i m 

We must f i r s t d e t e r m i n e w h e t h e r c l a i m a n t ' s c o n d i t i o n i s 
p r o p e r l y c h a r a c t e r i z e d as an o c c u p a t i o n a l d i s e a s e o r an i n d u s t r i a l 
i n j u r y . An o c c u p a t i o n a l d i s e a s e i s d i s t i n g u i s h e d f r o m an i n j u r y 
b o t h by t h e f a c t t h a t t h e f o r m e r c a n n o t h o n e s t l y be s a i d t o be 
u n e x p e c t e d , and t h e f a c t t h a t an o c c u p a t i o n a l d i s e a s e i s g r a d u a l 
r a t h e r t h a n "sudden i n o n s e t . " James v. SAIF, 290 Or 343, 348 
( 1 9 8 1 ) ; C l a r k v. Erdman Meat P a c k i n g , 88 Or App 1 ( 1 9 8 7 ) ; O'Neal 
v. S i s t e r s o f P r o v i d e n c e , 22 Or App 9, 16 ( 1 9 7 5 ) . 

I n d e t e r m i n i n g w h e t h e r c l a i m a n t ' s c o n d i t i o n was 
" u n e x p e c t e d " , we c o n s i d e r t h e l i k e l i h o o d t h a t t h e c o n d i t i o n w o u l d 
r e s u l t f r o m t h e k i n d , r a t e and d u r a t i o n o f a c t i v i t y o r e x p o s u r e 
r e l a t e d t o w o r k i n g as a r e g i s t e r e d n u r s e i n l a b o r and d e l i v e r y . 
I f c l a i m a n t ' s low back c o n d i t i o n was n o t an i n h e r e n t h a z a r d o f h e r 
b e n d i n g and l i f t i n g a c t i v i t i e s , o r o t h e r w i s e e x p e c t e d f r o m s uch 
a c t i v i t y o r e x p o s u r e , an i n d u s t r i a l i n j u r y , r a t h e r t h a n an 
o c c u p a t i o n a l d i s e a s e , i s i n d i c a t e d . See O'Neal v. S i s t e r s o f 
P r o v i d e n c e , s u p r a a t 17. 

I n d e t e r m i n i n g w h e t h e r c l a i m a n t ' s c o n d i t i o n was "sudden 
i n o n s e t " , we c o n s i d e r w h e t h e r t h e c o n d i t i o n o c c u r r e d as a r e s u l t 
o f a " d i s c r e t e p e r i o d " o f work a c t i v i t y o r e x p o s u r e . V a l t i n s o n v. 
SAIF, 56 Or App 184, 188 ( 1 9 8 2 ) . I f t h e c o n d i t i o n r e s u l t e d f r o m a 
s u f f i c i e n t l y d i s c r e t e p e r i o d o f work a c t i v i t y , an i n d u s t r i a l 
i n j u r y , r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e , i s i n d i c a t e d . I d . 

H e r e , c l a i m a n t ' s c o n d i t i o n c a n n o t be v i e w e d as w h o l l y 
u n e x p e c t e d i n v i e w o f t h e c o n s t a n t b e n d i n g and l i f t i n g a c t i v i t i e s 
w h i c h she p e r f o r m e d on a d a i l y b a s i s . F u r t h e r m o r e , h e r c o n d i t i o n 
i s n o t a s s o c i a t e d w i t h any s p e c i f i c i n c i d e n t . F o l l o w i n g h e r 
i n i t i a l 1981 i n j u r y , she r e t u r n e d t o her r e g u l a r n u r s i n g d u t i e s i n 
l a b o r and d e l i v e r y . She worked.20 t o 24 h o u r s p e r week u n t i l 
J a n u a r y 1986. A r o u n d J a n u a r y 4, 1986, she began t o e x p e r i e n c e l o w 
back p a i n w h i c h p r o g r e s s i v e l y w o r s e n e d . T h e r e f o r e , her c o n d i t i o n 
c a n n o t be c h a r a c t e r i z e d as e i t h e r " u n e x p e c t e d " o r "sudden i n 
o n s e t . " We c o n c l u d e t h a t c l a i m a n t ' s c o n d i t i o n i s p r o p e r l y 
c h a r a c t e r i z e d as an o c c u p a t i o n a l d i s e a s e . 

O c c u p a t i o n a l d i s e a s e 

C l a i m a n t ' s b u r d e n o f p r o o f r e m a i n s as i t has a l w a y s 
been. To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must p r o v e t h a t h e r 
work a c t i v i t i e s , when compared t o nonwork a c t i v i t i e s , were t h e 
m a j o r c o n t r i b u t i n g cause o f t h e o n s e t o r w o r s e n i n g o f her l o w back 
c o n d i t i o n . See f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 
295 Or 298, 310 (198 3 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 (1988 ) . 
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A p p l i c a t i o n of the " l a s t i n j u r i o u s exposure r u l e " would 
be i n a p p r o p r i a t e . J e r r y W. Sargent, 38 Van Natta 104, 108 
(1986) . The " l a s t i n j u r i o u s exposure r u l e " was adopted by the 
c o u r t i n I n k l e y v.,Forest F i b e r Products Co., 288 Or 337 (198 0 ) , 
i n o r d e r t o s o l v e problems of p r o o f and assignment o f 
r e s p o n s i b i l i t y f o r compensation where a c l a i m a n t has worked f o r 
more tha n one employer. See Runft v. SAIF, 303 Or 493, 499 
(1987) . I n the pr e s e n t case, c l a i m a n t has worked f o r the same 
employer t h r o u g h o u t the course of her c l a i m s . Furthermore, t he 
employer has been s e l f - i n s u r e d a t a l l r e l e v a n t t i m e s . . Since the 
e m p l o y e r / i n s u r e r r e s p o n s i b i l i t y i s not a t i s s u e , i t f o l l o w s t h a t 
the " l a s t i n j u r i o u s exposure r u l e " i s i n a p p l i c a b l e . J e r r y W. 
Sargent, supra. 

On September 23, 1986, Dr. Puziss opined t h a t c l a i m a n t ' s 

" u n d e r l y i n g c o n d i t i o n c o n c e r n i n g her lower 
back has t o do w i t h a s t i f f n e s s r e s u l t i n g 
from t he r i g h t lumbosacral f a c e t f u s i o n . I 
b e l i e v e a t t h i s time t h e r e i s no 
p a t h o l o g i c a l worsening of t h i s u n d e r l y i n g 
c o n d i t i o n , but the p a t i e n t ' s on the j o b and 
o f f the j o b a c t i v i t i e s which are q u i t e 
v i g o r o u s a l t o g e t h e r are a cause of her 
ongoing symptoms." 

On September 29, 1986, Dr. Puziss supplemented t h i s o p i n i o n by 
s t a t i n g t h a t c l a i m a n t ' s : 

"work a c t i v i t i e s a t [ t h e h o s p i t a l ] were the 
major c o n t r i b u t i n g f a c t o r t o her need f o r 
medical t r e a t m e n t and time l o s s between 
February 11 when I began seeing her and May 
20 when I r e l e a s e d her t o l i g h t d u t y . " 

Since the medical evidence e s t a b l i s h e s t h a t c l a i m a n t ' s 
work a c t i v i t i e s i n some way a f f e c t e d her u n d e r l y i n g c o n d i t i o n , i n 
orde r t o p r e v a i l on an o c c u p a t i o n a l disease c l a i m , c l a i m a n t must 
a l s o prove by a preponderance of the evidence t h a t : (1) her work 
a c t i v i t y and c o n d i t i o n s ; (2) caused a worsening of her u n d e r l y i n g 
d i s e a s e ; (3) r e s u l t i n g i n an i n c r e a s e i n her p a i n (4) t o the 
e x t e n t t h a t i t produced d i s a b i l i t y or r e q u i r e d m e d i c a l s e r v i c e s . 
W e l l e r v. Union Ca r b i d e , 288 Or 27, 35 (1979). Since Dr. Puziss 
p e r s u a s i v e l y opined t h a t c l a i m a n t ' s work a c t i v i t i e s d i d not cause 
a worsening of the u n d e r l y i n g c o n d i t i o n , but r a t h e r , a symptomatic 
worsening, c l a i m a n t has f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f 
her o c c u p a t i o n a l disease c l a i m . 

A g g r a v a t i o n 

To e s t a b l i s h a c l a i m f o r a g g r a v a t i o n o f h i s 1981 back 
c l a i m , c l a i m a n t has the burden of p r o v i n g t h a t her c o n d i t i o n has 
worsened s i n c e the date of the l a s t arrangement of compensation, 
and t h a t the worsening was caused i n m a t e r i a l p a r t by the 
compensable i n j u r y . ORS 656.273; Stepp v. SAIF, 78 Or App 438 
(1986). To prove a worsening, c l a i m a n t must show a change i n her 
c o n d i t i o n which renders her l e s s able t o work and thus e n t i t l e s 
her t o a d d i t i o n a l temporary or permanent d i s a b i l i t y compensation. 
Smith v. SAIF, 302 Or 396, 399-402 (1986). I f c l a i m a n t has 
r e c e i v e d an award of permanent p a r t i a l d i s a b i l i t y f o r t he 
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c o n d i t i o n w h i c h a n t i c i p a t e d f u t u r e s y m p t o m a t i c f l a r e - u p s , a 
f l a r e - u p t h a t r e q u i r e s i n p a t i e n t h o s p i t a l i z a t i o n o r r e s u l t s i n 
t e m p o r a r y t o t a l d i s a b i l i t y w h i c h exceeds 14 c o n s e c u t i v e d a y s i s an 
a g g r a v a t i o n . Gwynn v. SAIF, 304 Or 345, 352-53 ( 1 9 8 7 ) . 

S i n c e c l a i m a n t has shown t h a t an i n c r e a s e i n symptoms o f 
h e r c o m p e n s a b l e l o w back c o n d i t i o n caused h e r t o become l e s s a b l e 
t o work and she was t o t a l l y d i s a b l e d f o r a p e r i o d o f g r e a t e r t h a n 
14 c o n s e c u t i v e d a y s , she has p r o v e n an a g g r a v a t i o n c l a i m as a 
m a t t e r o f l a w . 

P e n a l t i e s and r e l a t e d a t t o r n e y f e e s 

The R e f e r e e a s s e s s e d c l a i m a n t a 25 p e r c e n t p e n a l t y 
a g a i n s t i n t e r i m c o m p e n s a t i o n owed f r o m May 7, 1986 t o May 24, 1986 
and a r e l a t e d a t t o r n e y f e e f o r t h e s e l f - i n s u r e d e m p l o y e r ' s f a i l u r e 
t o deny c l a i m a n t ' s "new i n j u r y " c l a i m . We d i s a g r e e w i t h r e g a r d t o 
t h e p e n a l t y o n l y . 

ORS 6 5 6 . 2 6 2 ( 1 0 ) s t a t e s t h a t : 

" I f t h e i n s u r e r o r s e l f - i n s u r e d e m p l o y e r 
u n r e a s o n a b l y d e l a y s o r u n r e a s o n a b l y r e f u s e s 
t o pay c o m p e n s a t i o n , o r u n r e a s o n a b l y d e l a y s 
a c c e p t a n c e o r d e n i a l o f a c l a i m , t h e 
i n s u r e r o r s e l f - i n s u r e d e m p l o y e r s h a l l be 
l i a b l e f o r an a d d i t i o n a l amount up t o 25 
p e r c e n t o f t h e amounts t h e n due p l u s any 
a t t o r n e y f e e s w h i c h may be a s s e s s e d u n d e r 
ORS 656.382." 

ORS 656.262 r e q u i r e s an e m p l o y e r t o make i n t e r i m 
c o m p e n s a t i o n payments u n t i l a c l a i m i s e i t h e r a c c e p t e d o r d e n i e d . 
J o n e s v. Emanuel H o s p i t a l , 280 Or 147 ( 1 9 7 7 ) . Because p r e j u d i c e 
t o t h e c l a i m a n t i s no l o n g e r an e l e m e n t o f a c l a i m " p r o c e s s i n g 
v i o l a t i o n , a c a r r i e r i s r e q u i r e d t o pay i n t e r i m c o m p e n s a t i o n u n t i l 
i t a c t u a l l y f u l f i l l s i t s d u t y t o i s s u e a f o r m a l d e n i a l . Roger G. 
P r u s a k , 40 Van N a t t a 2037 ( 1 9 8 8 ) . Where a c l a i m i s p r o p e r l y 
d e n i e d , c l a i m a n t i s e n t i t l e d o n l y t o c o m p e n s a t i o n f o r t h e p e r i o d 
b e t w e e n t h e d a t e o f n o t i c e o f her c l a i m and t h e d a t e o f i t s 
d e n i a l . S p i v e y v. SAIF, 79 Or App 568, 571 ( 1 9 8 6 ) . 

On May 7, 1986, t h e s e l f - i n s u r e d e m p l o y e r d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . T h a t d e n i a l d i d n o t a d d r e s s a "new 
i n j u r y " c l a i m . C l a i m a n t s u b s e q u e n t l y made two c l a i m s f o r a new 
i n j u r y w i t h t h e s e l f - i n s u r e d e m p l o y e r . One was on A u g u s t 22, 
1986; t h e o t h e r was on O c t o b e r 27, 1986. A t no t i m e a f t e r t h e s e 
two c l a i m s were made d i d t h e c a r r i e r f o r m a l l y deny t h a t c l a i m a n t 
had s u s t a i n e d a new i n j u r y . C l a i m a n t i s t h e r e f o r e e n t i t l e d t o a 
p e n a l t y on any amounts due t h r o u g h t h e d a t e o f h e a r i n g . S i n c e 
c l a i m a n t i s o n l y e n t i t l e d t o i n t e r i m c o m p e n s a t i o n b e n e f i t s b e t w e e n 
n o t i c e o f her "new i n j u r y " c l a i m and t h e d a t e o f h e a r i n g , i n t e r i m 
c o m p e n s a t i o n b e n e f i t s were n o t owed f o r t h e p e r i o d o f t i m e f r o m 
May 7, 1986 u n t i l c l a i m a n t r e t u r n e d t o work on May 24, 1986. 
S i n c e c l a i m a n t began w o r k i n g t h e r e a f t e r , t h e r e were no "amounts 
t h e n due" upon w h i c h t o c a l c u l a t e a p e n a l t y . P a i g e v. SAIF, 75 Or 
App 160, 164 ( 1 9 8 5 ) . T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o a 
p e n a l t y . C l a i m a n t i s , however, e n t i t l e d t o an award o f a 
r e a s o n a b l e a t t o r n e y f e e f o r t h e s e l f - i n s u r e d e m p l o y e r ' s 
u n r e a s o n a b l e f a i l u r e t o deny her "new i n j u r y " c l a i m . S p i v e y v. 
S AIF, s u p r a a t 572. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 3, 1987 i s . a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e s e l f - i n s u r e d 
e m p l o y e r ' s May 7, 1986 and November 17, 1986 d e n i a l s t h a t d e n i e d 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s o s t e o c h o n d r o m a c o n d i t i o n and 
s e q u e l a e a r e s e t a s i d e . Those p o r t i o n s o f t h e a f o r e m e n t i o n e d 
c l a i m i s remanded t o t h e e m p l o y e r f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . However, t h o s e p o r t i o n s o f t h e May 7, 1986 and November 17, 
1986 d e n i a l s t h a t d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s d i a b e t i c 
c o n d i t i o n a r e a f f i r m e d . T h a t p o r t i o n o f t h e May 7, 1986 d e n i a l 
t h a t d e n i e d t h a t c l a i m a n t ' s compensable c o n d i t i o n had w o r s e n e d i s 
s e t a s i d e . The a g g r a v a t i o n c l a i m i s l i k e w i s e remanded t o t h e 
e m p l o y e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . The s e l f - i n s u r e d 
e m p l o y e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m i s 
r e i n s t a t e d and u p h e l d . We a l s o r e v e r s e t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r t h a t a s s e s s e d a 25 p e r c e n t p e n a l t y f o r t h e 
s e l f - i n s u r e d e m p l o y e r ' s f a i l u r e t o deny c l a i m a n t ' s "new i n j u r y " 
c l a i m , b u t we a f f i r m t h e award o f a r e a s o n a b l e a t t o r n e y f e e . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . The Board a p p r o v e s 
a c l i e n t - p a i d f e e n o t t o exceed $104. C l a i m a n t ' s a t t o r n e y i s 
awarded an a s s e s s e d f e e o f $805, t o be p a i d by t h e s e l f - i n s u r e d 
e m p l o y e r . 

DWAINE A. DICKSON, Claimant WCB 86-16424 
Craig P. Emerson, Claimant's Attorney February 3, 1989 
Al Ludwick (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e F o s t e r ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
l e f t h i p i n j u r y c l a i m ; and ( 2 ) a s s e s s e d a p e n a l t y f o r a l l e g e d 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

ISSUES 

1. Whether c l a i m a n t s u s t a i n e d a compensable l e f t h i p 
i n j u r y . 

2. Whether a p e n a l t y s h o u l d be a s s e s s e d a g a i n s t SAIF. 

FINDINGS OF FACT 

The Board a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t , a t r u c k d r i v e r , s u s t a i n e d an i n j u r y t o h i s l e f t 
h i p on June 24, 1986, a f t e r j u m p i n g f r o m t h e r u n n i n g b o a r d o f h i s 
t r u c k a t a w e i g h s t a t i o n i n Madras, Oregon. The f o l l o w i n g m o r n i n g , 
he t o l d h i s s u p e r v i s o r , Mr. Foss, t h a t he had s l e p t i n c o r r e c t l y on 
h i s l e f t h i p . S h o r t l y t h e r e a f t e r , i . e . , w i t h i n a d a y - o r - t w o o f t h e 
June 24, 1986, i n j u r y , he t o l d Foss t h a t he had i n j u r e d h i s l e f t h i p 
a f t e r j u m p i n g f r o m h i s t r u c k . 

On June 26, 1986, c l a i m a n t s o u g h t m e d i c a l t r e a t m e n t f r o m 
Dr. C o t h e r , a c h i r o p r a c t o r , f o r l e f t h i p p a i n . C l a i m a n t d i d n o t 
a d v i s e C o t h e r t h a t h i s p a i n was work r e l a t e d . C o t h e r d i a g n o s e d a 
s t r a i n . 
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C l a i m a n t was examined by Dr. V a l e n t i , M.D., on June 30, 
1986. He i n f o r m e d V a l e n t i t h a t he had i n j u r e d h i s l e f t h i p a t work 
a f t e r j u m p i n g f r o m h i s t r u c k . V a l e n t i d i a g n o s e d a s t r a i n and 
recommended p h y s i c a l t h e r a p y t r e a t m e n t s . 

A l t h o u g h c l a i m a n t had i n i t i a l l y p l a n n e d on n o t f i l i n g a 
w o r k e r s ' c o m p e n s a t i o n c l a i m because he c o n s i d e r e d h i s i n j u r y t o be 
r a t h e r m i n o r , he d e c i d e d o t h e r w i s e a f t e r Dr. V a l e n t i recommended 
p h y s i c a l t h e r a p y t r e a t m e n t s . 

On J u l y 7, 1986, c l a i m a n t s i g n e d an " 8 0 1 " c l a i m f o r m , b u t 
a p p a r e n t l y d i d n o t r e t u r n i t t o SAIF's i n s u r e d u n t i l J u l y 20, 1986. 

C l a i m a n t was r e e x a m i n e d by Dr. C o t h e r on J u l y 24, 1986, a t 
w h i c h t i m e he i n f o r m e d C o t h e r t h a t he had f i l e d a w o r k e r ' s 
c o m p e n s a t i o n c l a i m f o r h i s l e f t h i p i n j u r y . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t i s a c r e d i b l e w i t n e s s . On June 24, 1986, he 
s u s t a i n e d an o n - t h e - j o b i n j u r y t o h i s l e f t h i p r e s u l t i n g i n a s t r a i n . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable i n d u s t r i a l i n j u r y , a w o r k e r must 
p r o v e , by a p r e p o n d e r a n c e o f t h e e v i d e n c e , t h a t h i s a c c i d e n t a l i n j u r y 
a r o s e o u t o f and i n t h e c o u r s e o f h i s employment r e q u i r i n g m e d i c a l 
s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y . Former ORS 656 .005 ( 8 ) ( a ) . We 
g e n e r a l l y g i v e g r e a t w e i g h t t o a R e f e r e e ' s f i n d i n g s c o n c e r n i n g t h e 
c r e d i b i l i t y o f a w i t n e s s . P i n k e r t o n , I n c . v. B r a n d e r , 83 Or App 6 7 1 , 
674 ( 1 9 8 8 ) . 

I n o ur v i e w , t h i s case u l t i m a t e l y r e s t s upon a f i n d i n g o f 
w h e t h e r c l a i m a n t i s a c r e d i b l e w i t n e s s . SAIF a r g u e s on r e v i e w t h a t 
c l a i m a n t i s n o t c r e d i b l e a n d , t h e r e f o r e , he has n o t s u s t a i n e d h i s 
b u r d e n o f p r o v i n g a compe n s a b l e i n j u r y . We d i s a g r e e . 

A l t h o u g h , as n o t e d by t h e R e f e r e e , t h e r e a r e m i n o r 
d i s c r e p a n c i e s between c l a i m a n t ' s t e s t i m o n y and t h e t e s t i m o n y o f 
Mr. F o s s , we a r e n o t p e r s u a d e d t h a t s uch d i s c r e p a n c i e s r e f l e c t a l a c k 
o f v e r a c i t y on t h e p a r t o f c l a i m a n t . A c c o r d i n g l y , a f t e r o u r de novo 
r e v i e w o f t h e l a y t e s t i m o n y and d o c u m e n t a r y e v i d e n c e , we a g r e e w i t h 
t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t was an " i m p r e s s i v e " w i t n e s s . 

C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t s u s t a i n e d an i n j u r y 
t o h i s l e f t h i p on June 24, 1986, a f t e r j u m p i n g f r o m t h e r u n n i n g 
b o a r d o f h i s t r u c k d u r i n g t h e c o u r s e o f h i s e m ployment. D r s . V a l e n t i 
and C o t h e r d i a g n o s e d h i s i n j u r y as a s t r a i n . V a l e n t i recommended 
p h y s i c a l t h e r a p y t r e a t m e n t s . Based on c l a i m a n t ' s c r e d i b l e h i s t o r y , 
V a l e n t i and C o t h e r r e p o r t e d t h a t c l a i m a n t had s u s t a i n e d a 
w o r k - r e l a t e d i n j u r y . No m e d i c a l e x p e r t has o p i n e d t o t h e c o n t r a r y . 

C l a i m a n t has e s t a b l i s h e d by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
t h a t he c o m p e n s a b l y i n j u r e d h i s l e f t h i p on June 24, 1986. 

P e n a l t y 

SAIF o f f e r s no e x p l a n a t i o n f o r i t s l a t e d e n i a l . I t s s o l e 
a r g u m e n t a g a i n s t t h e ass e s s m e n t o f a p e n a l t y h i n g e s upon t h e B o a r d 
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f i n d i n g c l a i m a n t ' s l e f t h i p i n j u r y n o t c o m p e n s a b l e . S i n c e we have 
f o u n d o t h e r w i s e , we a r e n o t p e r s u a d e d by SAIF's a r g u m e n t . 

T h e r e f o r e , t h e R e f e r e e was c o r r e c t i n a s s e s s i n g a p e n a l t y 
a g a i n s t SAIF. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1987, i s a f f i r m e d . 
C l a i m a n t a t t o r n e y i s awarded an a s s e s s e d f e e o f $750, t o be p a i d by 
t h e SAIF C o r p o r a t i o n . 

B o a r d Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t and w o u l d r e v e r s e t h e R e f e r e e . 

C l a i m a n t a l l e g e d l y s u s t a i n e d an i n d u s t r i a l i n j u r y t o h i s 
l e f t h i p on June 24, 1986, w h i l e j u m p i n g f r o m a t r u c k . T h e r e were no 
w i t n e s s e s . He d i d n o t r e p o r t any i n j u r y t o t h e e m p l o y e r u n t i l a day 
o r two a f t e r h i s a l l e g e d i n j u r y . On June 26, 1986, he s o u g h t 
t r e a t m e n t f r o m Dr. C o t h e r , a c h i r o p r a c t o r . The r e c o r d c o n t a i n s no 
e v i d e n c e t h a t , on t h a t d a t e , c l a i m a n t i n f o r m e d C o t h e r t h a t he had 
s u s t a i n e d an i n d u s t r i a l i n j u r y . I n f a c t , c l a i m a n t t e s t i f i e d t h a t he 
o n l y i n f o r m e d C o t h e r t h a t he had " h u r t my h i p . " ( T r . 1 4 ) . A few 
days l a t e r , he was examined by Dr. V a l e n t i , M.D. 

C l a i m a n t d i d n o t f i l e an i n d u s t r i a l i n j u r y c l a i m u n t i l 
J u l y 7, 1986. A l t h o u g h he was aware t h a t t h e e m p l o y e r had w o r k e r s ' 
c o m p e n s a t i o n c o v e r a g e , he t e s t i f i e d t h a t he f i l e d a c l a i m o n l y a f t e r 
he r e a l i z e d t h a t h i s m e d i c a l t r e a t m e n t w o u l d be e x p e n s i v e . ( T r . 3 0 ) . 

On J u l y 24, 1986, Dr. V a l e n t i f i l e d a F i r s t M e d i c a l R e p o r t 
f o r m . T h a t f o r m i s t h e f i r s t p i e c e o f d o c u m e n t a r y e v i d e n c e , o t h e r 
t h a n c l a i m a n t ' s " 8 0 1 " c l a i m f o r m , t o i n d i c a t e t h a t c l a i m a n t had 
s u s t a i n e d an i n d u s t r i a l i n j u r y . The n e x t day, Dr. C o t h e r ' a l s o f i l e d 
a F i r s t M e d i c a l R e p o r t f o r m . 

A t t h e h e a r i n g , c l a i m a n t ' s s u p e r v i s o r , Mr. F o s s , t e s t i f i e d 
t h a t c l a i m a n t had been o f f work f o r t h r e e days p r i o r t o June 24, 
1986. Foss " d i s t i n c t l y " r e c a l l e d t h a t on t h e m o r n i n g o f June 24, 
1986, c l a i m a n t c o m p l a i n e d t o him o f l e f t h i p p a i n f r o m s l e e p i n g on i t 
w r o n g . ( T r . 4 5 - 6 ) . Foss' t e s t i m o n y i s c o r r o b o r a t e d by e n t r i e s i n 
h i s work d i a r y . (Ex. 9 ) . 

C l a i m a n t , on t h e o t h e r hand, d i d n o t remember " t h e e x a c t 
d a t e " o f h i s l e f t h i p i n j u r y . ( T r . 9 ) . He a l s o d i d n o t remember t h e 
t i m e o f day, i n w h i c h h i s i n j u r y o c c u r r e d . ( T r . 1 0 ) . He even 
a d m i t t e d t h a t he had spoken w i t h Mr. Foss r e g a r d i n g s l e e p i n g on h i s 
h i p w r o n g . ( T r . 3 1 ) . However, he " t h i n k [ s ] " t h a t he t o l d Foss o f 
h i s h i p p a i n on J u l y 25, 1986, ( i . e . , t h e day f o l l o w i n g h i s a l l e g e d 
i n j u r y ) . I d . 

S i g n i f i c a n t l y , on c r o s s - e x a m i n a t i o n c l a i m a n t was a s k e d i f 
h i s l o g book e n t r i e s were " b a s i c a l l y l i e s . " ( T r . 2 4 ) . He r e s p o n d e d 
" y e a h , " a l t h o u g h a d d i n g t h a t he was " g o i n g t o be t r u t h f u l . " I d . The 
R e f e r e e t h e n s t a t e d , i n t e r a l i a : 

" I j u s t t h i n k f o r t h e r e c o r d I s h o u l d 
i n d i c a t e t o you g e n t l e m e n I ' v e h e a r d t h i s 
l o g b o o k 100 t i m e s i n my 15 y e a r s i n t h i s 
b u s i n e s s . So i t ' s n o t h i n g new." 
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I n h i s o r d e r , t h e R e f e r e e f o u n d t h a t c l a i m a n t was an " i m p r e s s i v e " 
w i t n e s s . I do n o t a g r e e . 

As I v i e w t h i s c a s e , Mr. Foss had an i n d e p e n d e n t 
r e c o l l e c t i o n t h a t c l a i m a n t was o f f work f o r t h r e e days and t h e n , on 
J u l y 24, 1986, r e p o r t e d t o work w i t h c o m p l a i n t s o f l e f t h i p p a i n f r o m 
s l e e p i n g on i t w r o n g . M o r e o v e r , Foss' work d i a r y c o r r o b o r a t e s h i s 
t e s t i m o n y . 

U n l i k e Mr. F o s s , c l a i m a n t was u n s u r e o f s p e c i f i c d a t e s . He 
even a d m i t t e d t h a t he had t o l d Foss o f a l e f t h i p p r o b l e m r e l a t e d t o 
s l e e p i n g . M o r e o v e r , r e g a r d l e s s o f t h e R e f e r e e ' s b e l i e f , 
u n s u b s t a n t i a t e d i n t h e r e c o r d , t h a t i t i s s t a n d a r d p r a c t i c e f o r t r u c k 
d r i v e r s t o f a l s i f y e n t r i e s i n t h e i r l o g b o o k s , t h e f a c t r e m a i n s t h a t 
c l a i m a n t a d m i t t e d t o m a k i n g u n t r u t h f u l e n t r i e s . Such a c t i o n s a r e 
h i g h l y p r o b a t i v e when, as h e r e , t h e m a j o r i t y c oncedes t h a t c l a i m a n t ' s 
c a s e " u l t i m a t e l y r e s t s upon a f i n d i n g o f w h e t h e r [ h e ] i s a c r e d i b l e 
w i t n e s s . " 

H e r e , t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t was an 
" i m p r e s s i v e " w i t n e s s was a p p a r e n t l y p r e m i s e d on t h e f o l l o w i n g 
f i n d i n g s : 

"The s m a l l d i s c r e p a n c i e s o f t i m e s and d a t e s 
i s c e r t a i n l y u n d e r s t a n d a b l e . A l s o , 
c l a i m a n t ' s d e l a y i n f i l i n g t h e 801 [ c l a i m 
f o r m ] i s a l s o i n s i g n i f i c a n t because o f h i s 
b e l i e f t h a t t h e i n j u r y was o n l y m i n o r . " 

As I v i e w i t , h o w ever, t h e p r o p e r a n a l y s i s i s n o t w h e t h e r 
t h e " s m a l l d i s c r e p a n c i e s " i n c l a i m a n t ' s t e s t i m o n y a r e 
" u n d e r s t a n d a b l e " , b u t r a t h e r w h e t h e r he has met h i s b u r d e n o f 
p r o v i n g , by a p r e p o n d e r a n c e o f t h e e v i d e n c e , t h a t he s u s t a i n e d a 
c o m p e n s a b l e i n j u r y . See H u t c h e s o n v. W e y e r h a e u s e r , 288 Or 51 
( 1 9 7 9 ) . I n w e i g h i n g t h e e v i d e n c e , t h e m a j o r i t y and I b o t h a g r e e t h a t 
c l a i m a n t ' s c r e d i b i l i t y i s c e n t r a l t o h i s c a s e . We d i s a g r e e , h o w e v e r , 
i n our a s s e s s m e n t o f h i s c r e d i b i l i t y . 

The B o a r d i s as c a p a b l e as t h e R e f e r e e i n a s s e s s i n g a 
w i t n e s s ' c r e d i b i l i t y , when based on t h e s u b s t a n c e o f a w i t n e s s ' 
t e s t i m o n y . D a v i e s v. H a n e l Lumber Co., 67 Or App 35, 38 ( 1 9 8 4 ) . 
H e r e , I do n o t f i n d t h a t c l a i m a n t ' s t e s t i m o n y i s c r e d i b l e . F i r s t , 
h i s t e s t i m o n y i s i n c o n s i s t e n t and u n c e r t a i n . Second, i t i s i n d i r e c t 
c o n f l i c t w i t h t h e c o n s i s t e n t and c e r t a i n t e s t i m o n y o f Mr. Foss. 
L a s t , and most i m p o r t a n t l y , c l a i m a n t a d m i t t e d under o a t h t h a t he had 
f a l s i f i e d t h e e n t r i e s i n h i s l o g b o o k . 

On t h i s r e c o r d , I am n o t p e r s u a d e d t h a t c l a i m a n t has p r o v e n 
a c ompensable i n j u r y . A c c o r d i n g l y , I w o u l d n o t f i n d , as does t h e 
m a j o r i t y , t h a t SAIF's d e n i a l i s u n r e a s o n a b l e . P e n a l t i e s and a t t o r n e y 
f e e s a r e n o t w a r r a n t e d under t h e c i r c u m s t a n c e s o f t h i s c a s e . 
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JOSEPH M. DOOLITTLE, Claimant WCB 85-13404 & 85-13908 
JAMES G. MORFORD & RONALD PRENTICE, dba, • February 3, 1989 . ; 

MORFORD CONSTRUCTION CO., Employer Order on Review 
Michael Green, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
T e r r i Borchers, A s s i s t a n t Attorney General 

Reviewed by Board Members C r i d e r and J o h n s o n . 

The a l l e g e d n o n c o m p l y i n g e m p l o y e r , L. E. Wallman Company 
( " W a l l m a n " ) , r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e P f e r d n e r ' s 
o r d e r t h a t : ( 1 ) s e t a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l , on Wallman' 
b e h a l f , o f c l a i m a n t ' s i n j u r y c l a i m f o r a back c o n d i t i o n ; and ( 2 ) s e t 
a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f a n o t h e r a l l e g e d 
n o n c o m p l y i n g e m p l o y e r , M o r f o r d & P r e n t i c e ( " M o r f o r d " ) , f o r t h e same 
c o n d i t i o n . I n a d d i t i o n , c l a i m a n t has r e q u e s t e d t h a t t h e B o a r d l i m i t 
t h e scope o f i t s de novo r e v i e w . 

The R e f e r e e ' s o r d e r i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . 

ISSUES 

1 . Whether t h e Boar d ' s de novo r e v i e w o f a R e f e r e e ' s 
o r d e r can be l i m i t e d upon t h e m o t i o n o f a p a r t y . 

2. Whether e i t h e r Wallman o r M o r f o r d a r e r e s p o n s i b l e 
f o r c l a i m a n t ' s i n j u r y . 

BINDINGS OF FACT 

Scope o f Boar d ' s Review 

On September 29, 1986, t h e R e f e r e e i s s u e d h i s o r d e r on 
r e c o n s i d e r a t i o n . A few days l a t e r , Wallman t i m e l y r e q u e s t e d B o a r d 
r e v i e w o f " t h e R e f e r e e ' s O p i n i o n and Or d e r . . . and t h e R e f e r e e ' s 
O r d e r on R e c o n s i d e r a t i o n . . . ." The r e q u e s t f o r r e v i e w l i s t e d 
o n l y t h e W o r k e r s ' C o m p e n s a t i o n Board case number f o r c l a i m a n t ' s 
c l a i m a g a i n s t Wallman. 

S h o r t l y t h e r e a f t e r , t h e Board i s s u e d an ac k n o w l e d g m e n t 
o f Wallman's r e q u e s t f o r r e v i e w . I n so d o i n g , i t l i s t e d t h e 
W o r k e r s ' C o m p e n s a t i o n B o a r d case numbers f o r b o t h t h e Wallman and 
M o r f o r d case numbers. 

On O c t o b e r 16, 1986, t h e Board r e c e i v e d a l e t t e r f r o m 
c l a i m a n t c o n t e n d i n g t h a t t h e Board had e r r o n e o u s l y a c k n o w l e d g e d an 
a p p e a l on h i s c l a i m a g a i n s t M o r f o r d . A c c o r d i n g t o c l a i m a n t , 
Wallman's a p p e a l d i d n o t " a u t o m a t i c a l l y t r i g g e r N a p p e a l s by o t h e r 
p a r t i e s . " C o n s e q u e n t l y , c l a i m a n t r e q u e s t e d t h a t t h e B o a r d e x c l u d e 
r e v i e w o f SAIF's d e n i a l on b e h a l f o f M o r f o r d . C l a i m a n t ' s l e t t e r 
c o n t a i n e d no i n d i c a t i o n t h a t c o p i e s had been m a i l e d t o t h e o t h e r 
p a r t i e s . 

A few days l a t e r , t h e Board i s s u e d an o r d e r w i t h d r a w i n g 
i t s a c k n o w l e d g m e n t o f Wallman's r e q u e s t f o r Boar d r e v i e w i n s o f a r 
as i t c o n c e r n e d c l a i m a n t ' s c l a i m a g a i n s t M o r f o r d . The B o a r d ' s 
o r d e r d i d n o t c o n t a i n a s t a t e m e n t e x p l a i n i n g t h e p a r t i e s ' r i g h t s 
o f a p p e a l u n d e r ORS 6 5 6 . 2 9 5 ( 8 ) . 

Wallman o r M o r f o r d ' s R e s p o n s i b i l i t y 

I n O c t o b e r , 1983, Wallman was h i r e d t o b u i l d a house f o r 
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a t h i r d p a r t y . S h o r t l y t h e r e a f t e r , Wallman e n t e r e d i n t o a v e r b a l 
a g r e e m e n t w i t h M o r f o r d . P u r s u a n t t o t h a t a g r e e m e n t , M o r f o r d 
a g r e e d t o f r a m e t h e t h i r d p a r t y ' s house. 

T h e r e a f t e r , M o r f o r d began c o n s t r u c t i n g t h e t h i r d p a r t y ' s 
h o u s e . N e a r b y , K u r t H a f f e r m a n and c l a i m a n t were f r a m i n g a n o t h e r 
house. H a f f e r m a n and c l a i m a n t had a v e r b a l u n d e r s t a n d i n g t h a t 
c l a i m a n t was an i n d e p e n d e n t c o n t r a c t o r and n o t an em p l o y e e . I n 
a d d i t i o n , t h e y were p l a n n i n g on e n t e r i n g i n t o a p a r t n e r s h i p . 
A l t h o u g h t h e two a p p a r e n t l y n e v e r d i s c u s s e d c l a i m a n t ' s wage, 
H a f f e r m a n e v e n t u a l l y p a i d c l a i m a n t a lump sum o f a p p r o x i m a t e l y 
$500. C l a i m a n t r e p o r t e d t h e $500 on h i s t a x r e t u r n s as 
s e l f - e m p l o y e d i n c o m e . 

I n l a t e 1983, James M o r f o r d h e l p e d H a f f e r m a n and 
c l a i m a n t l i f t one o r more w a l l s a t t h e H a f f e r m a n work s i t e - I n 
e x c h a n g e , H a f f e r m a n and c l a i m a n t a p p a r e n t l y o f f e r e d t o p r o v i d e 
s i m i l a r f u t u r e a s s i s t a n c e t o M o r f o r d . 

On J a n u a r y 3, 1984, M o r f o r d a s k e d H a f f e r m a n f o r 
a s s i s t a n c e . I n r e s p o n s e t o t h i s r e q u e s t , H a f f e r m a n and c l a i m a n t 
went t o t h e M o r f o r d work s i t e t o h e l p r a i s e some w a l l s . C l a i m a n t 
s u s t a i n e d a back i n j u r y when one o f t h e w a l l s f e l l on h i m . 

T h e r e a f t e r , c l a i m a n t f i l e d i n j u r y c l a i m s a g a i n s t Wallman 
and M o r f o r d , b u t n o t H a f f e r m a n . The W o r k e r s ' C o m p e n s a t i o n 
D e p a r t m e n t a p p a r e n t l y s u b m i t t e d c l a i m a n t ' s c l a i m s t o t h e SAIF 
C o r p o r a t i o n f o r p r o c e s s i n g . C o n c l u d i n g t h a t c l a i m a n t was n o t a 
s u b j e c t employee o f e i t h e r Wallman o r M o r f o r d , SAIF d e n i e d b o t h 
c l a i m s . C l a i m a n t a p p e a l e d and h i s two h e a r i n g r e q u e s t s were 
c o n s o l i d a t e d . 

CONCLUSIONS OF LAW 

1 . Scope o f Boar d ' s Review 

The scope o f our de novo r e v i e w encompasses a l l i s s u e s 
c o n s i d e r e d by t h e R e f e r e e . Our r e v i e w i s n o t l i m i t e d t o t h o s e 
i s s u e s s p e c i f i c a l l y r a i s e d by t h e p a r t i e s on r e v i e w . D e s t a e l v. 
N i c o l a i Co., 80 Or App 59 6 ( 1 9 8 6 ) ; R u s s e l l v. A & D T e r m i n a l s , 5 0 
Or App 27, 31 ( 1 9 8 1 ) . A p a r t y has a r i g h t t o r e q u e s t r e v i e w o f 
t h e R e f e r e e ' s " o r d e r . " ORS 6 5 6 . 2 9 5 ( 1 ) . P u r s u a n t t o ORS 
6 5 6 . 2 9 5 ( 6 ) , " t h e B o a r d may a f f i r m , r e v e r s e , m o d i f y o r s u p p l e m e n t 
t h e o r d e r o f t h e R e f e r e e and make such d i s p o s i t i o n o f t h e case as 
i t d e t e r m i n e s t o be a p p r o p r i a t e . " (Emphasis a d d e d ) . 

H e r e , Wallman r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s O p i n i o n 
and O r d e r and O r d e r on R e c o n s i d e r a t i o n . I n t h e i n t e r e s t s o f 
s u b s t a n t i a l j u s t i c e and i n o r d e r t o r e a c h a p r o p e r r e s o l u t i o n o f 
t h e i s s u e s p r e s e n t i n t h i s c a s e , we d e t e r m i n e t h a t i t i s 
a p p r o p r i a t e t o c o n s i d e r w h e t h e r t h e R e f e r e e c o r r e c t l y s e t a s i d e 
SAIF's d e n i a l on b e h a l f o f M o r f o r d . ORS 6 5 6 . 2 9 5 ( 6 ) ; W i l l i a m . E . 
Wood, 40 Van N a t t a 999, 1001 ( 1 9 8 8 ) . T h e r e f o r e , we d i s a v o w t h e 
B o a r d ' s p r i o r i n t e r i m o r d e r o f O c t o b e r 22, 1986, w h i c h w i t h d r e w 
i t s a c k n o w l e d g m e n t o f Wallman's r e q u e s t f o r r e v i e w c o n c e r n i n g t h e 
SAIF d e n i a l on b e h a l f o f M o r f o r d . On r e v i e w , we c o n s i d e r t h e 
e n t i r e c o n t e n t s o f t h e R e f e r e e ' s o r d e r s . 

2. Wallman o r M o r f o r d ' s R e s p o n s i b i l i t y 

A. Wallman 

The R e f e r e e u t i l i z e d ORS 656.029 and f o u n d t h a t Wallman 
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was r e s p o n s i b l e f o r c l a i m a n t ' s i n j u r y o f J a n u a r y , 1986. We 
d i s a g r e e . 

A t t h e o u t s e t , we n o t e t h a t t h e R e f e r e e ' s O p i n i o n and 
O r d e r does n o t c l e a r l y i d e n t i f y w h e t h e r he u t i l i z e d t h e 1983 o r 
1985 v e r s i o n o f ORS 6 5 6 . 0 2 9 ( 1 ) . H i s p a r a p h r a s i n g o f t h e s t a t u t e , 
h o w e v e r , l e a d s us t o c o n c l u d e t h a t he u t i l i z e d t h e 1985 v e r s i o n . 
See R e f e r e e ' s o r d e r a t Page 2. 

The q u e s t i o n o f w h e t h e r t h e 1983 o r 1985 v e r s i o n o f ORS 
6 5 6 . 0 2 9 ( 1 ) a p p l i e s i s , i n our v i e w , c r i t i c a l t o t h e c o r r e c t 
r e s o l u t i o n o f t h i s c a s e . T h a t i s , u n l i k e t h e 1985 v e r s i o n , t h e 
1983 v e r s i o n a p p l i e s o n l y t o s u b j e c t e m p l o y e r s : 

" I f any p e r s o n engaged i n a b u s i n e s s and 
s u b j e c t t o t h i s c h a p t e r as an e m p l o y e r l e t s 
a c o n t r a c t i n v o l v i n g t h e p e r f o r m a n c e o f 
l a b o r and such l a b o r i s p e r f o r m e d by t h e 
p e r s o n t o whom t h e c o n t r a c t i s l e t , w i t h 
a s s i s t a n c e f o o t h e r s , a l l p e r s o n s engaged 
i n t h e p e r f o r m a n c e o f t h e c o n t r a c t a r e 
deemed s u b j e c t w o r k e r s o f t h e p e r s o n 
l e t t i n g c o n t r a c t u n l e s s t h e p e r s o n t o whom 
t h e c o n t r a c t i s l e t i s q u a l i f i e d e i t h e r as 
a c a r r i e r - i n s u r e d e m p l o y e r o r a 
s e l f - i n s u r e d e m p l o y e r . " (Emphasis a d d e d ) . 

ORS 6 5 6 . 0 2 9 ( 1 ) (1983 v e r s i o n ) . 

The 1985 l e g i s l a t u r e d e l e t e d t h e above e m p h a s i z e d 
l a n g u a g e f r o m ORS 6 5 6 . 0 2 9 ( 1 ) . T h e r e f o r e , i f t h e 1983 v e r s i o n , 
r a t h e r t h a n t h e 1985 v e r s i o n , o f ORS 6 5 6 . 0 2 9 ( 1 ) a p p l i e s h e r e , t h e n 
t h e t r i e r o f f a c t must d e t e r m i n e w h e t h e r Wallman was a s u b j e c t 
e m p l o y e r . See ORS 656.02 3. 

A c c o r d i n g l y , we t u r n t o w h e t h e r t h e 1983 o r 1985 v e r s i o n 
o f ORS 6 5 6 . 0 2 9 ( 1 ) a p p l i e s t o t h i s c a s e . 

G e n e r a l l y , s u b s t a n t i v e s t a t u t e s , as opposed t o 
p r o c e d u r a l s t a t u t e s , a r e a p p l i e d o n l y p r o s p e c t i v e l y . Fromme v. 
F r e d Meyer, I n c . , 89 Or App 397, 399 n. 2 ( 1 9 8 8 ) . I f a s t a t u t e 
w i l l i m p a i r e x i s t i n g r i g h t s , c r e a t e new o b l i g a t i o n s o r impose . 
a d d i t i o n a l d u t i e s w i t h r e s p e c t t o p a s t t r a n s a c t i o n s , t h e n i t i s 
s u b s t a n t i v e and i s n o t t o be a p p l i e d r e t r o a c t i v e l y . See Derenco 
v. B e n j . F r a n k l i n F e d e r a l S a v i n g s and Loan, 281 Or 533, 539 n. 1 , 
c e r t den 439 US 1051 ( 1 9 8 1 ) ; J oseph v. Lower y , 261 Or 545, 547 
TT9727^~ 

H e r e , u n l i k e t h e 1983 v e r s i o n o f ORS 6 5 6 . 0 2 9 ( 1 ) , t h e 
1985 v e r s i o n does n o t c o n t a i n t h e l i m i t i n g l a n g u a g e : " s u b j e c t t o 
t h i s c h a p t e r as an e m p l o y e r . . . ." The 1985 v e r s i o n , 
t h e r e f o r e , b r o a d e n s an e m p l o y e r ' s e x p o s u r e t o l i a b i l i t y and i t s 
r e t r o a c t i v e a p p l i c a t i o n w o u l d i m p e r m i s s i b l y c r e a t e a new 
o b l i g a t i o n . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e 1985 v e r s i o n o f ORS 
6 5 6 . 0 2 9 ( 1 ) s h o u l d n o t be a p p l i e d r e t r o a c t i v e l y . We, t h e r e f o r e , 
a p p l y t h e 1983 v e r s i o n o f t h a t s t a t u t e , w h i c h was i n e f f e c t a t t h e 
t i m e o f c l a i m a n t ' s i n j u r y , t o t h e i n s t a n t c a s e . 

L o u i s W a l lman, p r e s i d e n t o f Wallman, t e s t i f i e d t h a t h e , 
h i s w i f e , h i s f a t h e r , and h i s mothe r were t h e s o l e s t o c k h o l d e r s i n 
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Wallman. He and h i s w i f e owned 50 p e r c e n t o f t h e s t o c k j o i n t l y . 
The r e m a i n i n g 50 p e r c e n t was owned by h i s f a t h e r and m o t h e r 
j o i n t l y . A t t h e t i m e o f c l a i m a n t ' s i n j u r y i n J a n u a r y , 1984, 
Wallman's o n l y " e m p l o y e e s , " see Ex. 10-7, were L o u i s Wallman and 
h i s f a t h e r , who was t h e s e c r e t a r y - t r e a s u r e r . S i n c e t h e y were t h e 
s o l e o w n e r s , t h e y d i d n o t have employment c o n t r a c t s w i t h W a l l man. 

ORS 656.023 p r o v i d e s t h a t s u b j e c t e m p l o y e r s a r e : " E v e r y 
e m p l o y e r e m p l o y i n g one o r more s u b j e c t w o r k e r s . . . ." A 
" s u b j e c t w o r k e r " i s d e f i n e d as any w o r k e r who does n o t f i t w i t h i n 
t h e s p e c i f i c s u b s e c t i o n s o f f o r m e r ORS 656.027. One o f t h o s e 
s u b s e c t i o n s , ORS 6 5 6 . 0 2 7 ( 9 ) , p r o v i d e s t h a t a c o r p o r a t e o f f i c e r who 
i s a l s o a d i r e c t o r and has a s u b s t a n t i a l o w n e r s h i p i n t h e 
c o r p o r a t i o n , i s n o t a s u b j e c t w o r k e r . 

H e r e , L o u i s Wallman and h i s f a t h e r were c o r p o r a t e 
o f f i c e r s , d i r e c t o r s , and s u b s t a n t i a l owners i n Wallman. 
A c c o r d i n g l y , p u r s u a n t t o ORS 6 5 6 . 0 2 7 ( 9 ) , n e i t h e r he n o r h i s f a t h e r 
were s u b j e c t w o r k e r s and Wallman, t h e r e f o r e , was n o t a s u b j e c t 
e m p l o y e r . ORS 656.023. Inasmuch as t h e 1983 v e r s i o n o f ORS 
6 5 6 . 0 2 9 ( 1 ) i s l i m i t e d t o s u b j e c t e m p l o y e r s , i t has no a p p l i c a t i o n 
t o W a l l man. 

We, t h e r e f o r e , r e v e r s e t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r t h a t s e t a s i d e SAIF's d e n i a l on b e h a l f o f Wa l l m a n . 

B. M o r f o r d 

James M o r f o r d t e s t i f i e d t h a t he and Ron P r e n t i c e were 
e q u a l p a r t n e r s i n M o r f o r d . See Ex. 9-8. P u r s u a n t t o ORS 
6 5 6 . 0 2 7 ( 8 ) , p a r t n e r s who a r e engaged i n t h e c o n s t r u c t i o n o f an 
i m p r o v e m e n t on r e a l p r o p e r t y a r e s u b j e c t w o r k e r s . Inasmuch as 
James M o r f o r d and Ron P r e n t i c e were engaged i n t h e c o n s t r u c t i o n o f 
a house a t t h e t i m e o f c l a i m a n t ' s i n j u r y o f J a n u a r y , 1984, t h e y 
were s u b j e c t w o r k e r s under ORS 6 5 6 . 0 2 7 ( 8 ) . C o n s e q u e n t l y , u n l i k e 
W a l l m a n , M o r f o r d was a s u b j e c t e m p l o y e r because i t e m p l o y e d James 
M o r f o r d and Ron P r e n t i c e . See ORS 656.023. 

T u r n i n g a g a i n t o t h e 1983 v e r s i o n o f ORS 6 5 6 . 0 2 9 ( 1 ) , i t 
a p p l i e s o n l y t o s i t u a t i o n s w h e r e i n a s u b j e c t e m p l o y e r : 

" l e t s a c o n t r a c t i n v o l v i n g t h e p e r f o r m a n c e 
o f l a b o r and such l a b o r i s p e r f o r m e d by t h e 
p e r s o n t o whom t h e c o n t r a c t was l e t . . . ." 
T h e r e f o r e , we must d e t e r m i n e w h e t h e r M o r f o r d l e t a 

c o n t r a c t t o H a f f e r m a n and c l a i m a n t . The f a c t s a r e n o t i n 
d i s p u t e . I n l a t e 1983, M o r f o r d and P r e n t i c e h e l p e d H a f f e r m a n and 
c l a i m a n t e r e c t one o r more w a l l s . I n e x c h a n g e , H a f f e r m a n and 
c l a i m a n t o f f e r e d t o p e r f o r m s i m i l a r f u t u r e a s s i s t a n c e t o M o r f o r d 
and P r e n t i c e . When such a s s i s t a n c e was p e r f o r m e d on J a n u a r y 3, 
1984, c l a i m a n t i n j u r e d h i s back. 

I n a d d r e s s i n g w h e t h e r a c o n t r a c t f o r h i r e i s e s t a b l i s h e d 
by " r e c i p r o c a l s e r v i c e s , " P r o f e s s o r L a r s o n s t a t e s , i n t e r a l i a : 

"The e s s e n t i a l f a c t o r i s t h e p r e s e n c e o f an 
u n d e r s t a n d i n g t h a t t h e s e r v i c e s a r e b e i n g 
p e r f o r m e d p u r s u a n t t o an i m p l i e d c o n t r a c t 
f o r exchange o f l a b o r . " 

1C L a r s o n , Workmen's C o m p e n s a t i o n Law 8-371, § 4 7 . 4 3 ( b ) ; see 
-214-



D e b o l d v. H.P. M a r t e l l & Sons, 219 N.W.2d 623 (M i n n . .1974 ) ; G r a n t 
v. I n d u s t r i a l Comm'n, 56 N.W.2d 525 ( 1 9 5 3 ) . 

I n o u r v i e w , M o r f o r d l e t a c o n t r a c t t o H a f f e r m a n and c l a i m a n t 
based on " r e c i p r o c a l s e r v i c e s . " C l a i m a n t ' s t e s t i m o n y i n d i c a t e s 
t h a t he and H a f f e r m a n u n d e r s t o o d t h a t t h e i r s e r v i c e s were b e i n g 
p e r f o r m e d p u r s u a n t t o an i m p l i e d c o n t r a c t f o r t h e exchange o f 
l a b o r : 

"A. I asked [ M o r f o r d and P r e n t i c e ] i f t h e y 
w o u l d h e l p us r a i s e o u r w a l l s , and t h e y 
a g r e e d . So we r a i s e d two w a l l s , and 
a f t e r w a r d s [ J a m e s ] M o r f o r d asked us . . . 
i f we w o u l d h e l p him r a i s e some w a l l s . . . 
and we a g r e e d . 

So t h e t i m e I was t a l k i n g a b o u t when 
t h e y h e l p e d us was b e f o r e C h r i s t m a s , . . . 
and so we were p a y i n g them back f o r h e l p i n g 
u s . He had as k e d us and we were h e l p i n g 
them r a i s e some w a l l s . 

• > * * * * * _ 

"Q. T h i s was by way o f a pa y - b a c k 
a r r a n g e m e n t — 

"A. R i g h t . 

"Q. - - t h a t had p r e v i o u s l y been a g r e e d t o ? 

"A. C o r r e c t . 

«* * * * * 

"Q. As I u n d e r s t a n d i t , [ J a m e s ] M o r f o r d 
came down and asked you t o r e c i p r o c a t e and 
you went up t o t h e [ t h i r d p a r t y ' s h o u s e ] ? 

"A. The day t h e y h e l p e d u s , he [James 
M o r f o r d ] asked i f we w o u l d h e l p them when 
t h e i r t i m e came, and we d i d . " 

A c c o r d i n g l y , p u r s u a n t t o t h e 1983 v e r s i o n o f ORS 
6 5 6 . 0 2 9 ( 1 ) , H a f f e r m a n and c l a i m a n t were s u b j e c t w o r k e r s o f M o r f o r d 
when c l a i m a n t i n j u r e d h i m s e l f on J a n u a r y 3, 1984. 

ORDER 

The B o a r d ' s o r d e r d a t e d O c t o b e r 22, 1986 i s v a c a t e d . 
The R e f e r e e ' s o r d e r d a t e d September 16, 1986, as r e c o n s i d e r e d on 
September 29, 1986, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . 
T h a t p o r t i o n o f t h e o r d e r t h a t s e t a s i d e SAIF's d e n i a l on b e h a l f 
o f t h e L. E. Wallman Company i s r e v e r s e d . SAIF's d e n i a l on b e h a l f 
o f L. E. Wallman Company i s r e i n s t a t e d and u p h e l d . T h a t p o r t i o n 
o f t h e R e f e r e e ' s o r d e r t h a t s e t a s i d e SAIF's d e n i a l on b e h a l f o f 
M o r f o r d & P r e n t i c e i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an 
a s s e s s e d f e e o f $700, t o be p a i d by t h e SAIF C o r p o r a t i o n , on 
b e h a l f o f M o r f o r d & P r e n t i c e . 
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. THOMAS G. JONES, Claimant WCB 86-10895 
Royce, et a l . , Claimant's Attorneys February' 3, 1989 
Barbara Brainard (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r t h a t 
d i s m i s s e d h i s h e a r i n g r e q u e s t c o n c e r n i n g a D e t e r m i n a t i o n O r d e r 
t h a t awarded 15 p e r c e n t (48 d e g r e e s ) f o r a neck i n j u r y and 5 
p e r c e n t ( 9.6 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f 
use o r f u n c t i o n o f t h e l e f t arm. We r e v e r s e . 

ISSUES 

The i s s u e s on r e v i e w a r e : ( 1 ) w h e t h e r c l a i m a n t ' s 
a p p l i c a t i o n f o r and a c c e p t a n c e o f a lump sum award c o n s t i t u t e d a 
w a i v e r o f h i s r i g h t t o a p p e a l t h e D e t e r m i n a t i o n O r d e r award o f 
pe r m a n e n t d i s a b i l i t y ; and ( 2 ) i f n o t , t h e e x t e n t o f s c h e d u l e d and 
u n s c h e d u l e d d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , age 40 a t h e a r i n g , s u f f e r e d c o m p e n s a b l e 
i n j u r i e s t o h i s arm and neck when he f e l l a p p r o x i m a t e l y 30 f e e t 
f r o m a s c a f f o l d . He i n i t i a l l y s o u g h t t r e a t m e n t f r o m Dr. F i s h e r , 
an emergency room p h y s i c i a n . The d i a g n o s e s were m u l t i p l e 
c o n t u s i o n s and l a c e r a t i o n s t o t h e uppe r e x t r e m i t i e s , and 
t e n d e r n e s s and p a i n i n t h e l e f t knee, n e c k , and s h o u l d e r s . 
C l a i m a n t was t r e a t e d c o n s e r v a t i v e l y . He r e t u r n e d t o l i g h t d u t y 
one week l a t e r . C l a i m a n t was l a i d o f f i n J a n u a r y 1983, because he 
c o u l d n o t resume f u l l - d u t y s t a t u s . 

On F e b r u a r y 24, 1983, c l a i m a n t was ex a m i n e d by 
Dr. B o v a r d , g e n e r a l p r a c t i t i o n e r . He d i a g n o s e d a c e r v i c a l d i s c 
d e g e n e r a t i o n and recommended a n e u r o l o g i c a l e v a l u a t i o n . 

On March 10, 1983, Dr. D i e t r i c h , n e u r o s u r g e o n , e x a m i n e d 
c l a i m a n t . X - r a y s r e v e a l e d a m i l d c e r v i c a l d e g e n e r a t i v e c h a n g e . A 
c e r v i c a l m y e l o g r a m r e v e a l e d a m o d e r a t e c e r v i c a l d i s c d e f e c t a t 
C5-6. C l a i m a n t was t r e a t e d w i t h c e r v i c a l t r a c t i o n . 

On J u l y 25, 1983, Dr. D i e t r i c h r e p o r t e d t h a t c l a i m a n t 
had r e c o v e r e d f r o m h i s c e r v i c a l d i s c p r o t r u s i o n and was r e l e a s e d 
t o r e t u r n t o u n r e s t r i c t e d w o r k . 

On November 3, 1983, Dr. D i e t r i c h r e e v a l u a t e d c l a i m a n t 
a t Dr. B o v a r d ' s r e q u e s t . The e x a m i n a t i o n was n o r m a l , e x c e p t f o r 
s l i g h t t e n d e r n e s s a l o n g t h e l e f t p o s t e r i o r neck m u s c l e s . He 
recommended t h a t c l a i m a n t r e t u r n t o work w i t h v o c a t i o n a l 
a s s i s t a n c e . On November 29, 1983, Dr. B o v a r d r e l e a s e d him t o 
m o d i f i e d w o r k , w i t h c l i m b i n g r e s t r i c t i o n s . 

On F e b r u a r y 20, 1984, Dr. B u t l e r , o r t h o p e d i s t , 
r e e x a m i n e d c l a i m a n t . C l a i m a n t ' s o b j e c t i v e f i n d i n g s were n o r m a l . 
The d i a g n o s i s was h i s t o r y o f c e r v i c a l s t r a i n and a p o s s i b l e 
c e r v i c a l d i s c p r o t r u s i o n s e c o n d a r y t o t h e o r i g i n a l i n j u r y . 

A March 9, 1984 D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 15 
p e r c e n t (48 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s neck 
i n j u r y and 5 p e r c e n t (9.6 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
due t o t h e l o s s o f use o f h i s l e f t arm. 
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On A p r i l 10, 1984, c l a i m a n t , w i t h o u t t h e a i d o f c o u n s e l , 
r e q u e s t e d a lump sum payment o f h i s award. SAIF p r o v i d e d an 
a p p l i c a t i o n f o r m t h a t c o n t a i n e d a w a i v e r w h i c h c l a i m a n t s i g n e d , 
s t a t i n g , " I u n d e r s t a n d t h a t by a p p l y i n g f o r and a c c e p t i n g a lump 
sum payment o f my pe r m a n e n t p a r t i a l d i s a b i l i t y a w a r d , I w a i v e t h e 
r i g h t t o a p p e a l t h e adequacy o f t h e aw a r d . " The W o r k e r s ' 
C o m p e n s a t i o n D e p a r t m e n t a p p r o v e d t h e r e q u e s t on A p r i l 25, 1984. 

A f t e r r e t a i n i n g l e g a l c o u n s e l , c l a i m a n t r e q u e s t e d a 
h e a r i n g c o n c e r n i n g t h e March 9, 1984 D e t e r m i n a t i o n O r d e r . On 
A u g u s t 12, 1985, c l a i m a n t and SAIF e n t e r e d i n t o a s t i p u l a t i o n 
w h e r e b y SAIF a g r e e d t o r e f e r c l a i m a n t f o r v o c a t i o n a l e v a l u a t i o n 
and s e r v i c e s i f a p p r o p r i a t e . I n r e t u r n , c l a i m a n t a g r e e d t o 
w i t h d r a w h i s r e q u e s t f o r h e a r i n g on t h e i s s u e s o f v o c a t i o n a l 
r e h a b i l i t a t i o n and e x t e n t o f d i s a b i l i t y u n t i l v o c a t i o n a l 
a s s i s t a n c e was t e r m i n a t e d . 

On A u g u s t 15, 1985, Dr. B o v a r d r e l e a s e d c l a i m a n t t o 
r e g u l a r - d u t y w o r k , p r o v i d e d t h a t he a v o i d work t h a t r e q u i r e d 
c l i m b i n g . The d o c t o r warned t h a t i f c l a i m a n t c l i m b e d , he c o u l d 
r i s k f a l l i n g o r a t l e a s t d r o p p i n g h i s t o o l s on a c c o u n t o f t h e 
o c c a s i o n a l and u n p r e d i c t a b l e l o s s o f f u n c t i o n i n t h e l e f t arm and 
hand caused by c e r v i c a l n e r v e r o o t i r r i t a t i o n . 

R e t u r n - t o - w o r k a s s i s t a n c e ended March 19, 1986. On 
J u l y 9, 1986, c l a i m a n t r e q u e s t e d a h e a r i n g r a i s i n g as i s s u e s 
e x t e n t , t e m p o r a r y d i s a b i l i t y , v o c a t i o n a l r e h a b i l i t a t i o n , and 
p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t ' s p r i n c i p a l c o m p l a i n t s c o n c e r n r e s i d u a l neck 
p a i n a g g r a v a t e d by c e r t a i n t y p e s o f heavy l i f t i n g , and t h e 
o c c a s i o n a l t o t a l l o s s o f use o f h i s l e f t hand and arm due t o 
numbness. 

C l a i m a n t has c o m p l e t e d t h e e l e v e n t h g r a d e . He t o o k GED 
c l a s s e s w h i l e i n t h e armed s e r v i c e s , b u t n e v e r r e c e i v e d a 
c e r t i f i c a t e o f c o m p l e t i o n o r d i p l o m a . T e s t i n g i n d i c a t e s c l a i m a n t 
has a v e r a g e t o above a v e r a g e academic s k i l l s . He has w o r k e d as a 
p a i n t e r , c o n s t r u c t i o n w o r k e r , m achine o p e r a t o r and e l e c t r i c t o o l 
w o r k e r . 

OPINION AND CONCLUSION 

C l a i m a n t ' s r e q u e s t f o r h e a r i n g was d i s m i s s e d by t h e 
R e f e r e e . The R e f e r e e f o u n d t h a t c l a i m a n t was p r e c l u d e d f r o m 
c o n t e s t i n g t h e adequacy o f h i s award because he had r e c e i v e d a 
lump sum payment. 

SAIF c o n t e n d s t h a t c l a i m a n t ' s a p p l i c a t i o n and a c c e p t a n c e 
o f a lump sum award i n 1984 f o r h i s 1982 i n j u r y c o n s t i t u t e d a 
w a i v e r o f h i s r i g h t t o a p p e a l t h e adequacy o f h i s aw a r d . See ORS 
656.304. I t r e l i e s on ORS 6 5 6 . 2 0 2 ( 2 ) , w h i c h p r o v i d e s t h a t 
c l a i m a n t i s bound by t h e law i n e f f e c t a t t h e t i m e o f t h e i n j u r y 
u n l e s s t h e r e e x i s t s a s p e c i f i c s t a t u t o r y e x c e p t i o n . 

When c l a i m a n t was i n j u r e d i n 1982, ORS 656.230 r e q u i r e d 
payment o f lump sum awards f o r p e rmanent p a r t i a l d i s a b i l i t y n o t 
e x c e e d i n g 32 d e g r e e s . At t h e t i m e o f c l a i m a n t ' s i n j u r y , t h e 
C o m p l i a n c e D i v i s i o n had t h e r e s p o n s i b i l i t y o f a p p r o v i n g lump sum 
payme n t s o f pe r m a n e n t p a r t i a l d i s a b i l i t y awards i n e x c e s s o f 32 
d e g r e e s . See f o r m e r OAR 436-54-250. However, i n t h e i n t e r i m 
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b e t w e e n t h e d a t e o f c l a i m a n t ' s i n j u r y i n 1982 and t h e i s s u a n c e o f 
t h e D e t e r m i n a t i o n O r d e r i n 1984, w h i c h awarded c l a i m a n t 48 d e g r e e s 
p e r m a n e n t d i s a b i l i t y , f o r m e r OAR 436-54-250 was amended ( e f f e c t i v e 
J a n u a r y 1 , 1984) t o i n c r e a s e t h e lump sum payment t h r e s h o l d l i m i t 
t o 64 d e g r e e s . The a d m i n i s t r a t i v e r u l e a l s o p r o v i d e d t h a t f o r 
t h o s e c l a i m a n t s i n j u r e d b e f o r e A u g u s t 9, 1983, t h e i n s u r e r , i n i t s 
d i s c r e t i o n , c o u l d make a lump sum payment n o t i n e x c e s s o f 64 
d e g r e e s p r o v i d e d t h a t t h e w o r k e r was n o t asked t o w a i v e any a p p e a l 
r i g h t s . Former OAR 436-54-250 ( 2 ) . 

P u r s u a n t t o f o r m e r OAR 436-54-250, w h i c h was i n 
e x i s t e n c e a t t h e t i m e o f t h e March 1984 D e t e r m i n a t i o n O r d e r , SAIF 
chose t o pay c l a i m a n t by means o f a lump sum payment. C l a i m a n t ' s 
a p p l i c a t i o n f o r a lump sum and a p p r o v a l by t h e D i v i s i o n was n o t 
r e q u i r e d . See f o r m e r OAR 436-54-250 ( 1 ) and ( 2 ) . T h e r e f o r e , we 
c o n c l u d e t h a t ORS 656.304 was n o t a p p l i c a b l e . F u r t h e r m o r e , SAIF 
was n o t p e r m i t t e d t o r e q u i r e c l a i m a n t t o w a i v e any r i g h t s t o 
a p p e a l t h e adequacy o f t h e award as a c o n d i t i o n t o p a y i n g t h e 48 
d e g r e e s i n a lump sum. A c c o r d i n g l y , we f i n d f o r m e r OAR 436-54-250 
d i s p o s i t i v e o f t h i s c a s e . C l a i m a n t was e n t i t l e d t o a h e a r i n g t o 
c o n t e s t t h e adequacy o f h i s 1984 a w ard. 

E x t e n t o f D i s a b i l i t y 

The R e f e r e e t o o k e v i d e n c e on t h e i s s u e o f e x t e n t o f 
d i s a b i l i t y . He f o u n d , i n t h e a l t e r n a t i v e , t h a t c l a i m a n t w o u l d 
have been e n t i t l e d t o an a d d i t i o n a l 20 p e r c e n t s c h e d u l e d 
d i s a b i l i t y f o r l o s s o f f u n c t i o n o f t h e l e f t arm, and no a d d i t i o n a l 
u n s c h e d u l e d d i s a b i l i t y . We a g r e e . 

U n s c h e d u l e d D i s a b i l i t y 

The e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y 
i s measured by t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
c o m p e n s a b l e i n j u r y . B a r r e t t v. D & H D r y w a l l , 300 Or 325 ( 1 9 8 5 ) , 
c l a r i f i e d , 300 Or 553 (1986 ) . E a r n i n g c a p a c i t y i s d e f i n e d as t h e 
" a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e b r o a d r a n g e 
o f g e n e r a l o c c u p a t i o n s . " S u r r a t t v. Gunderson B r o s . , 259 Or 65 
( 1 9 7 1 ) . I t i s c l a i m a n t ' s b u r d e n t o p r o v e he has i n c u r r e d a 
p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h i s November 
1982 i n j u r y . H u t c h e s o n v. Weyerhaeuser Co., 288 Or 51 ( 1 9 7 9 ) . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
p a r t i a l d i s a b i l i t y , c o n s i d e r a t i o n i s g i v e n t o h i s p h y s i c a l 
i m p a i r m e n t as r e f l e c t e d i n t h e m e d i c a l r e c o r d and t h e t e s t i m o n y a t 
h e a r i n g . G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . R e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s a r e c o n s i d e r e d i n t h e t o t a l i t y o f t h e 
c i r c u m s t a n c e s . See OAR 436-30-380 et_ seq The r u l e s a r e m e r e l y 
g u i d e l i n e s used i n t h e e v a l u a t i o n o f t h e e x t e n t o f p e r m a n e n t 
p a r t i a l d i s a b i l i t y . They a r e n o t m e c h a n i c a l l y a p p l i e d . H a r w e l 1 
v. A r g o n a u t I n s u r a n c e Co., 296 Or 505 ( 1 9 8 4 ) . 

C l a i m a n t e x p e r i e n c e s o c c a s i o n a l neck p a i n w i t h heavy 
l i f t i n g . Dr. B o v a r d p l a c e d c l a i m a n t ' s w e i g h t l i f t i n g l i m i t s i n 
t h e 50 t o 75 pound r a n g e . Dr. B u t l e r o p i n e d t h a t c l a i m a n t 
s u f f e r e d f r o m 10 p e r c e n t p e r m a n e n t i m p a i r m e n t as a r e s u l t o f h i s 
c e r v i c a l i n j u r y . A l t h o u g h c l a i m a n t o n l y a t t e n d e d s c h o o l t h r o u g h 
t h e 1 1 t h g r a d e , he has an e x c e l l e n t work h i s t o r y and has 
e x p e r i e n c e i n a number o f o c c u p a t i o n a l a r e a s . V o c a t i o n a l t e s t i n g 
i n d i c a t e s h i s ' a c a d e m i c s k i l l s a r e good w i t h r e a d i n g and a r i t h m e t i c 
a b i l i t i e s a t o r above a v e r a g e f o r h i s age g r o u p . A c c o r d i n g l y , we 
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a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t has f a i l e d t o p r o v e he i s 
e n t i t l e d t o u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i n e x c e s s o f t h e 15 
p e r c e n t a l r e a d y awarded by D e t e r m i n a t i o n O r d e r . 

S c h e d u l e d D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g s c h e d u l e d d i s a b i l i t y i s t h e 
per m a n e n t l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e 
i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . G u i d e l i n e s t o a s s i s t i n t h e 
d e t e r m i n a t i o n o f t h e e x t e n t o f permanent d i s a b i l i t y c a u s e d by an 
arm i n j u r y a r e s e t f o r t h i n OAR 436-30-210 and 436-30-220. These 
r u l e s a r e n o t b i n d i n g , b u t t h e y a r e h i g h l y p e r s u a s i v e . H a r w e l l v. 
A r g o n a u t I n s . Co., 296 Or 505 ( 1 9 8 4 ) . 

C l a i m a n t e x p e r i e n c e s o c c a s i o n a l , t e m p o r a r y l e f t arm and 
hand numbness. These e p i s o d e s a r e u n p r e d i c t a b l e and r e s u l t i n 
c o m p l e t e l o s s o f l e f t hand g r i p s t r e n g t h . C l a i m a n t i s u n a b l e t o 
h o l d t o o l s o r o t h e r o b j e c t s i n h i s l e f t hand w i t h o u t d r o p p i n g 
them. C l a i m a n t i s r i g h t hand d o m i n a n t . Because o f t h i s 
c o n d i t i o n , Dr. B o v a r d r e s t r i c t e d c l a i m a n t f r o m any o c c u p a t i o n t h a t 
r e q u i r e d c l i m b i n g . The d o c t o r was c o n c e r n e d c l a i m a n t m i g h t f a l l 
o r d r o p t o o l s s h o u l d he e x p e r i e n c e an u n e x p e c t e d l o s s o f f e e l i n g 
and s t r e n g t h i n t h e l e f t hand and arm. 

F o l l o w i n g o u r de novo r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , we c o n c l u d e t h a t an award o f 25 p e r c e n t (48 d e g r e e s ) 
s c h e d u l e d p e r m a n e n t d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y 
c o mpensates c l a i m a n t f o r t h e permanent l o s s o f use o r f u n c t i o n o f 
h i s l e f t arm. We, t h e r e f o r e , i n c r e a s e c l a i m a n t ' s award g r a n t e d by 
t h e D e t e r m i n a t i o n Order by 20 p e r c e n t (38.40 d e g r e e s ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2, 1987 i s r e v e r s e d . 
The March 9, 1984 D e t e r m i n a t i o n O r d e r i s a f f i r m e d and m o d i f i e d . 
The D e t e r m i n a t i o n O r d e r award o f 15 p e r c e n t (48 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s a f f i r m e d . I n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order award o f 5 p e r c e n t ( 9.6 d e g r e e s ) s c h e d u l e d 
d i s a b i l i t y , c l a i m a n t i s awarded 20 p e r c e n t (38.40 d e g r e e s ) 
s c h e d u l e d d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f h i s l e f t 
arm, f o r a t o t a l award t o d a t e o f 25 p e r c e n t (48 d e g r e e s ) . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
c o m p e n s a t i o n g r a n t e d by t h i s o r d e r as an a t t o r n e y f e e , n o t t o 
exceed $3,800. 

MARY R. KENNEDY, Claimant WCB 86-12152 
Scott McNutt, Claimant's Attorney February 3, 1989 
Foss, Whitty, et a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e M y e r s ' o r d e r t h a t awarded c l a i m a n t 35 p e r c e n t (67.2 d e g r e e s ) 
s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r l o s s o f use or f u n c t i o n o f t h e 
r i g h t arm, i n l i e u o f a D e t e r m i n a t i o n O r d e r a w a r d i n g no pe r m a n e n t 
d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 22, 1987, as r e c o n s i d e r e d 
May 14, 1987, i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded $450 f o r 
s e r v i c e s on B o a r d r e v i e w , t o be p a i d by t h e i n s u r e r . A c l i e n t - p a i d 
f e e , n o t t o exceed $160, i s a p p r o v e d . 

B o a r d Member F e r r i s , d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . C l a i m a n t has f a i l e d t o p r o v e any 
pe r m a n e n t i m p a i r m e n t as a r e s u l t o f her compensable i n j u r y . 

C l a i m a n t d e v e l o p e d p a i n i n t h e t r i c e p s m u s c l e o f h e r r i g h t 
arm i n A p r i l 1984 w h i c h has been d i a g n o s e d as t e n d i n i t i s o r 
m y o f a s c i t i s . She c o n t i n u e d t o work and her c o n d i t i o n waxed and waned 
d u r i n g t h e n e x t y e a r o r so. I n A u g u s t 1985, she e x p e r i e n c e d a n o t h e r 
f l a r e u p and Dr. K u z m i t z , her t r e a t i n g f a m i l y p r a c t i t i o n e r , t o o k h e r 
o f f w o r k . Dr. K u z m i t z p r o v i d e d c o n s e r v a t i v e t r e a t m e n t , c l a i m a n t ' s 
symptoms i m p r o v e d m a r k e d l y and Dr. K u z m i t z r e l e a s e d h e r t o r e t u r n t o 
r e g u l a r work on September 30, 1985. A c c o r d i n g t o Dr. K u z m i t z ' c h a r t 
n o t e s , c l a i m a n t w o r k e d w i t h o u t d i f f i c u l t y a f t e r t h a t t i m e . 

I n June 1986, c l a i m a n t d e v e l o p e d a number o f symptoms 
i n c l u d i n g a p e r s i s t e n t f e v e r , l o s s o f a p p e t i t e , w e i g h t l o s s , 
f o r g e t f u l n e s s , c l u m s i n e s s and s l e e p d i s t u r b a n c e . Dr. K u z m i t z t o o k 
h e r o f f work and r e f e r r e d h er t o Dr. R i c h , a n e u r o l o g i s t w i t h a 
s u b s p e c i a l t y i n s l e e p d i s o r d e r s . Dr. R i c h t h o u g h t t h a t c l a i m a n t had 
a v i r a l i l l n e s s and r e f e r r e d h e r t o Dr. A v e r y , an i n t e r n i s t , f o r 
f u r t h e r e v a l u a t i o n . B e f o r e h er a p p o i n t m e n t w i t h Dr. A v e r y , c l a i m a n t 
was i n v o l v e d i n an o f f - w o r k m o t o r v e h i c l e a c c i d e n t i n w h i c h t h e 
p i c k u p t h a t she was d r i v i n g was r e a r - e n d e d by a n o t h e r v e h i c l e . A f t e r 
t h e a c c i d e n t , c l a i m a n t e x p e r i e n c e d p a i n i n her uppe r back and 
numbness and t i n g l i n g i n b o t h arms. 

Dr. A v e r y examined c l a i m a n t i n l a t e J u l y 1986. He f o u n d a 
" t r i g g e r p o i n t " i n c l a i m a n t ' s upper back b e t w e e n h e r r i g h t s h o u l d e r 
b l a d e and her s p i n e w h i c h p r o d u c e d s h o o t i n g p a i n s i n h e r r i g h t arm 
when p r e s s e d . C l a i m a n t t o l d him a b o u t t h e r i g h t arm symptoms she had 
e x p e r i e n c e d p r e v i o u s l y i n c o n n e c t i o n w i t h h e r w o r k . Dr. A v e r y 
d i a g n o s e d c l a i m a n t ' s upper back c o n d i t i o n as " f i b r o s i t i s " a n d , based 
on t h e h i s t o r y r e c e i v e d f r o m c l a i m a n t , o p i n e d t h a t i t was r e l a t e d t o 
her work a c t i v i t y . He l a t e r o p i n e d t h a t c l a i m a n t w o u l d p r o b a b l y 
"have some r e s i d u a l p r o b l e m s w i t h f i b r o s i t i s . " 

Dr. A v e r y was unaware o f c l a i m a n t ' s m o t o r v e h i c l e a c c i d e n t 
when he r e n d e r e d h i s o p i n i o n s . When i n f o r m e d a b o u t t h e a c c i d e n t 
d u r i n g a l a t e r d e p o s i t i o n , he s t a t e d t h a t t h e c o n d i t i o n w h i c h he had 
p r e v i o u s l y a t t r i b u t e d t o c l a i m a n t ' s work a c t i v i t y a l s o was c o m p a t i b l e 
w i t h her v e h i c l e a c c i d e n t . I n her t e s t i m o n y a t t h e h e a r i n g , c l a i m a n t 
i n d i c a t e d t h a t t h e symptoms i n her r i g h t u pper arm had n e v e r t o t a l l y 
r e s o l v e d and t h a t t h e y had been worsened by t h e J u l y 1986 v e h i c l e 
a c c i d e n t . I n h i s o r d e r , t h e R e f e r e e s u m m a r i l y c o n c l u d e d , based on 
c l a i m a n t ' s t e s t i m o n y , t h a t she had e x p e r i e n c e d p e r m a n e n t i m p a i r m e n t 
t o her r i g h t arm as a r e s u l t o f her compensable i n j u r y and awarded 35 
p e r c e n t s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

The R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t s u s t a i n e d p e r m a n e n t 
i m p a i r m e n t as a r e s u l t o f her compensable i n j u r y i s n o t s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . The o n l y d o c t o r who s u g g e s t e d t h a t c l a i m a n t 
had any such i m p a i r m e n t was Dr. A v e r y . T h a t o p i n i o n , e q u i v o c a l as i t 
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was, was based upon a h i s t o r y w h i c h d i d n o t i n c l u d e c l a i m a n t ' s m o t o r 
v e h i c l e a c c i d e n t . I t , t h e r e f o r e , i s o f no p r o b a t i v e v a l u e . See 
Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . T h i s d e f i c i e n c y . w a s n o t 
c u r e d d u r i n g t h e s u b s e q u e n t d e p o s i t i o n . 

The o n l y o t h e r p o t e n t i a l s u p p o r t f o r t h e R e f e r e e ' s 
c o n c l u s i o n was c l a i m a n t ' s t e s t i m o n y . I n l i g h t o f t h e f a c t t h a t 
c l a i m a n t ' s m o t o r v e h i c l e a c c i d e n t caused an i n j u r y t o her u p p e r back 
and b o t h arms, t h e q u e s t i o n o f t h e c a u s a l r e l a t i o n , i f any, b e t w e e n 
c l a i m a n t ' s c ompensable i n j u r y and t h e symptoms w h i c h she was • 
e x p e r i e n c i n g a t t h e t i m e o f t h e h e a r i n g was a complex m e d i c a l 
q u e s t i o n a b o u t w h i c h c l a i m a n t was n o t c o m p e t e n t t o t e s t i f y . See U r i s 
v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 42.4-26 ( 1967 ) . On t h i s -

r e c o r d , t h e r e f o r e , I w o u l d c o n c l u d e t h a t c l a i m a n t has f a i l e d t o p r o v e 
any p e r m a n e n t i m p a i r m e n t as a r e s u l t o f her compensable i n j u r y and 
w o u l d r e v e r s e t h e award g r a n t e d by t h e R e f e r e e . 

GABINO R. 0R0ZC0, Claimant WCB 85-10736 
Kenneth D. Peterson, Claimant's Attorney February 3, 1989 
Schwabe, et a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t 
o f A p p e a l s . Orozco v. U & I Group, I n c . , 92 Or App 585 ( 1 9 8 8 ) . 
I n o u r O r d e r on Review, d a t e d November 4, 1987, we a f f i r m e d t h e 
o r d e r o f t h e R e f e r e e , w h i c h u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s 
d e n i a l o f c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t . The c o u r t 
has i n s t r u c t e d t h e Board t o r e c o n s i d e r t h i s case i n t h e l i g h t o f 
A r m s t r o n g v. A s t e n - H i l l , 90 Or App 200 ( 1 9 8 8 ) . We p r o c e e d t o do 
so. 

ISSUE 

Whether c l a i m a n t ' s compensable back i n j u r y o f M a r c h , 
1982, r e m a i n s a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t need 
f o r c h i r o p r a c t i c t r e a t m e n t . 

FINDINGS OF FACT 

C l a i m a n t , a p o t a t o p r o c e s s i n g t r i m m e r , c o m p e n s a b l y 
i n j u r e d h i s back i n M a r c h , 1982. He s o u g h t i m m e d i a t e m e d i c a l 
a t t e n t i o n f r o m Dr. Lopez, M.D. Lopez d i a g n o s e d an " [ a ] c u t e 
l u m b a r s t r a i n . . . ." 

I n May, 1982, c l a i m a n t began t r e a t i n g w i t h Dr. B a n k e r , a 
c h i r o p r a c t o r . Banker t r e a t e d c l a i m a n t ' s n e c k , l o w b a c k , and r i g h t 
l e g . I n J u l y , 1982, Banker r e l e a s e d c l a i m a n t t o r e g u l a r w o r k . 

Due t o c o n t i n u i n g back p a i n , c l a i m a n t c o n s u l t e d 
D r . B u r g d o r f f , an o r t h o p e d i c s u r g e o n , i n O c t o b e r , 1982. B u r g d o r f f 
e x a m i n e d c l a i m a n t and recommended an EMG o f h i s l o w b a c k . 
C l a i m a n t d i d n o t r e t u r n t o B u r g d o r f f f o r t r e a t m e n t . 

I n F e b r u a r y , 1983, c l a i m a n t was examined by Dr. Gambino, 
an o r t h o p e d i c s u r g e o n . Gambino d i a g n o s e d a " c h r o n i c [ l u m b o s a c r a l ] 
s t r a i n " and t r e a t e d w i t h p h y s i c a l t h e r a p y . The f o l l o w i n g m o n t h , 
c l a i m a n t u n d e r w e n t a bone s c a n . 

C l a i m a n t was examined by Dr. U t t e r b a c k , an o r t h o p e d i s t , 
i n December, 1983. A t t h a t t i m e , c l a i m a n t was s t i l l e x p e r i e n c i n g 
low back and r i g h t l e g p a i n . X - r a y s r e v e a l e d t h a t c l a i m a n t ' s 
i n j u r y o f M a r c h , 1982, had r e s u l t e d i n an o l d l u m b a r f r a c t u r e . 
U t t e r b a c k recommended c l a i m c l o s u r e w i t h o u t an award o f p e r m a n e n t 
d i s a b i l i t y . 



I n J u n e , 1984, c l a i m a n t was seen by Dr. S m i t h , an 
o r t h o p e d i s t . S m i t h f o u n d l i t t l e p h y s i o l o g i c a l f i n d i n g s t o s u p p o r t 
c l a i m a n t ' s c o m p l a i n t s o f p a i n . 

C l a i m a n t began t r e a t i n g w i t h Dr. F e i n b e r g , a 
c h i r o p r a c t o r , i n May, 1985. 

I n A u g u s t , 1985, t h e e m p l o y e r i s s u e d a d e n i a l o f 
c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t as a l l e g e d l y no l o n g e r 
m a t e r i a l l y r e l a t e d t o h i s compensable i n j u r y o f M a r c h , 1982. 

The f o l l o w i n g m o n t h , The D i a g n o s t i c P a n e l ( " P a n e l " ) , a 
team o f p h y s i c i a n s , r e v i e w e d c l a i m a n t ' s m e d i c a l f i l e a t t h e 
i n s u r e r ' s r e q u e s t . I n c l u d e d on t h i s P a n e l was Dr. V o i s s , M.D. I n 
December, 1985, V o i s s , by w r i t t e n l e t t e r , a t t e m p t e d t o c l a r i f y t h e 
P a n e l ' s c o n c l u s i o n s . 

I n a l e t t e r o f March , 1986, Dr. F e i n b e r g s p e c i f i c a l l y 
d i s a g r e e d w i t h t h e c o n c l u s i o n s o f t h e P a n e l and Dr. V o i s s . L a t e r 
t h a t m o n t h , c l a i m a n t was examined by n r . F l e c k , M.D. A f t e r 
e x a m i n i n g c l a i m a n t and n o t i n g c o n t i n u i n g c o m p l a i n t s o f p a i n , F l e c k 
d i a g n o s e d : " C h r o n i c l o w back p a i n . " 

P r i o r t o t h e t h e h e a r i n g , a d d i t i o n a l r e p o r t s were 
w r i t t e n by ^ r s . V o i s s and F l e c k . 

D i a g n o s t i c s t u d i e s r e v e a l t h a t c l a i m a n t ' s c o m p e n s a b l e 
i n j u r y o f March, 1982, r e s u l t e d i n a l u m b a r f r a c t u r e . He has 
e x p e r i e n c e d c o n t i n u i n g symptoms o f low back p a i n s i n c e h i s 
compens a b l e i n j u r y o f March, 1982. 

CONCLUSIONS OF LAW 

A w o r k e r i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r " c o n d i t i o n s 
r e s u l t i n g f r o m t h e i n j u r y f o r such a p e r i o d as t h e n a t u r e o f t h e 
i n j u r y o r t h e p r o c e s s o f r e c o v e r y r e q u i r e s . . . ." ORS 
6 5 6 . 2 4 5 ( 1 ) . The compensable i n j u r y need n o t be t h e s o l e o r 
p r i n c i p a l cause o f a w o r k e r ' s need f o r m e d i c a l s e r v i c e s , b u t o n l y 
a m a t e r i a l c o n t r i b u t i n g c a u s e . Van B l o k l a n d v. Oregon H e a l t h 
S c i e n c e s U n i v e r s i t y , 87 Or App 694 ( 1 9 8 7 ) . 

H e r e , t h e R e f e r e e u p h e l d t h e e m p l o y e r ' s d e n i a l w i t h o u t 
any d i s c u s s i o n o f t h e f a c t s and p e r t i n e n t l a w . We, t h e r e f o r e , 
p r o c e e d t o a n a l y z e t h i s case on remand. 

C l a i m a n t i n j u r e d h i s low back i n March , 1982. H i s 
c o n d i t i o n was d i a g n o s e d as an " a c u t e " s t r a i n . T h e r e a f t e r , he 
s o u g h t m e d i c a l a t t e n t i o n f r o m s e v e r a l e x p e r t s f o r c o n t i n u i n g l o w 
back p a i n . " i s c o n d i t i o n was e v e n t u a l l y d i a g n o s e d as a " c h r o n i c " 
s t r a i n . D i a g n o s t i c s t u d i e s , i n c l u d i n g x - r a y s and an MRI, 
c o n f i r m e d t h a t h i s compensable i n j u r y r e s u l t e d i n a f r a c t u r e a t 
L-3 and L-4. 

When t h e m e d i c a l e v i d e n c e i s d i v i d e d , we must d e t e r m i n e 
w h i c h m e d i c a l h y p o t h e s i s i s c o r r e c t . McClendon v. N a b i s c o 1 B r a n d s , 
77 Or App 412 ' 1 9 8 6 ) . A f t e r r e v i e w i n g t h e m e d i c a l e v i d e n c e , we 
a r e p e r s u a d e d by t h e o p i n i o n o f Dr. F e i n b e r g , o v e r t h a t o f t h e 
P a n e l and n r . V o i s s . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 
F e i n b e r g was o f t h e o p i n i o n t h a t her c h i r o p r a c t i c c a r e was 
c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable i n j u r y o f March , 1982. 
B o t h t h e P a n e l and V o i s s , however, s u g g e s t e d t h a t c l a i m a n t ' s 
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" v o l u n t a r y " r e s p o n s e s i n d i c a t e d t h a t h i s c u r r e n t c o m p l a i n t s were 
n o t r e l a t e d t o h i s compensable i n j u r y o f March, 1982. I n 
p a r t i c u l a r , V o i s o p i n e d t h a t " e m o t i o n a l f a c t o r s " were " t h e most 
l i k e l y e t i o l o g y o f t h i s [ c l a i m a n t ' s ] a l l e g e d symptoms . . . ." 

I n our v i e w , however, Dr. F e i n b e r g p e r s u a s i v e l y r e b u t t e d 
t h e o p i n i o n o f t h e P a n e l and Dr. V o i s , s t a t i n g , i n t e r a l i a ; 

"Dr. V o i s s says t h a t i t i s t h e o p i n i o n o f 
t h e D i a g n o s t i c P a n e l t h a t t h e r e was no 
c a u s a l r e l a t i o n s h i p between t h e March 23, 
1 9 8 2 [ , ] i n d u s t r i a l i n j u r y and [ c l a i m a n t ' s ] 
c u r r e n t c o m p l a i n t s . He i n d i c a t e d t h a t 
' [ t ] h e most l i k e l y e t i o l g y o f t h i s 
[ c l a i m a n t ' s ] a l l e g e d symptoms a r e [ a ] 
consequence o f e m o t i o n a l f a c t o r y [ s i c ] 
u n r e l a t e d t o t h e d e s c r i b e d i n j u r y . No 
where i n t h e r e p o r t o f t h e D i a g n o s t i c P a n e l 
o r i n Dr. V o i s s ' s l e t t e r i s t h e r e any 
d e s c r i p t i o n o f p r e c i s e l y what e m o t i o n a l 
f a c t o r s Dr. V o i s s i s t a l k i n g a b o u t . 
N e i t h e r i s t h e r e i s [ s i c ] a d i s c u s s i o n o f 
any o b j e c t i v e means o f d e t e r m i n i n g t h a t 
t h e man has e m o t i o n a l f a c t o r s w h i c h m i g h t 
o r m i g h t n o t t i e i n t o h i s c o m p l a i n t s . The 
c o n t e n t i o n t h a t one can d i a g n o s e back p a i n 
o f an e m o t i o n a l e t i o l o g y on t h e b a s i s o f 
'. . . t h e i n c o n s i s t e n c i e s , c o n t r a d i c t i o n s 
and v o l u n t a r y r e s i t a n c e s n o t e d d u r i n g t h e 
e x a m i n a t i o n o f 23 Aug, '85' i s n o t 
r e a s o n a b l e t o me." 

A c c o r d i n g l y , on t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s 
c o m p e n s a b l e i n j u r y o f M a r c h , 1982, i s a m a t e r i a l c o n t r i b u t i n g 
c ause o f h i s c u r r e n t need f o r c h i r o p r a c t i c t r e a t m e n t . 

Inasmuch as we have n o t r e c e i v e d a S t a t e m e n t o f S e r v i c e s 
f r o m c l a i m a n t ' s a t t o r n e y , we c a n n o t award an a s s e s s e d f e e . OAR 
438-15-010(5); 438-15-055(2). 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 19, 1986, i s 
r e v e r s e d . The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s 
c u r r e n t c h i r o p r a c t i c t r e a t m e n t i s s e t a s i d e and t h e c l a i m i s 
remanded t o t h e e m p l o y e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . 

WILLIAM B. POTTS, Claimant WCB 87-04119 
Connall & Lorenz, Claimant's Attorneys February 3, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f R e f e r e e G a l t o n ' s o r d e r w h i c h : (1) f o u n d t h a t c l a i m a n t 
had e s t a b l i s h e d good cause f o r f a i l i n g t o f i l e a t i m e l y h e a r i n g 
r e q u e s t f r o m t h e e m p l o y e r ' s d e n i a l s ; (2) s e t a s i d e t h e e m p l o y e r ' s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l 
c a r p a l t u n n e l syndrome; and (3) awarded a r e a s o n a b l e a t t o r n e y f e e 
o f $1,200. We r e v e r s e . 
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ISSUE 

Good cause f o r c l a i m a n t ' s d e l a y i n f i l i n g h i s h e a r i n g ; 
r e q u e s t . 

FINDINGS OF FACT 

C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome. I t was d e n i e d . C l a i m a n t 
r e c e i v e d t h e d e n i a l on o r a b o u t November 25, 1986. He d i d n o t f i l e 
h i s h e a r i n g r e q u e s t u n t i l F e b r u a r y 18, 1987, a l m o s t t h r e e months 
a f t e r r e c e i v i n g t h e d e n i a l . 

D u r i n g t h a t t h r e e - m o n t h d e l a y , c l a i m a n t was c a r i n g f o r 
h i s w i f e who was d i a g n o s e d w i t h c a n c e r i n J u n e , 1986, and was 
r e c e i v i n g d a i l y r a d i a t i o n t r e a t m e n t . A f t e r 30 t o 45 days o f 
r a d i a t i o n t r e a t m e n t , h i s w i f e began r e g u l a r c h e m o t h e r a p y . C l a i m a n t 
was r e s p o n s i b l e f o r t a k i n g h i s w i f e t o and f r o m t h e d o c t o r ' s 
o f f i c e . He p e r f o r m e d a l l o f t h e housework and most o f t h e c h i l d 
c a r e f o r t h e i r f o u r - y e a r - o l d d a u g h t e r . He a l s o m a i n t a i n e d a 
f u l l - t i m e j o b . 

FINDING OF ULTIMATE FACT 

We do n o t f i n d t h a t c l a i m a n t had good cause f o r h i s 
f a i l u r e t o f i l e t h e h e a r i n g r e q u e s t w i t h i n 60 days a f t e r r e c e i v i n g 
t h e d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t has 60 days t o r e q u e s t a h e a r i n g on t h e d e n i a l , 
o r 180 days i f good cause f o r t h e f a i l u r e t o r e q u e s t w i t h i n t h e 60 
days i s shown. ORS 6 5 6 . 3 1 9 ( 1 ) . The R e f e r e e f o u n d t h a t c l a i m a n t ' s 
p r e o c c u p a t i o n w i t h h i s w i f e ' s i l l n e s s , h i s c h i l d ' s c a r e and h i s own 
j o b c o n s t i t u t e s good cause f o r h i s d e l a y i n f i l i n g t h e h e a r i n g 
r e q u e s t . We d i s a g r e e . 

The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been 
e q u a t e d t o t h e s t a n d a r d o f " m i s t a k e , i n a d v e r t a n c e , s u r p r i s e o r 
e x c u s a b l e n e g l e c t " r e c o g n i z e d under f o r m e r ORS 18.160 and p r e s e n t 
ORCP 7 1 B ( 1 ) . A n d e r s o n v. P u b l i s h e r s Paper Co., 78 Or App 513, 517, 
r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown v. EBI Companies, 289 Or 
455 ( 1 9 8 0 ) . C l a i m a n t has t h e b u r d e n o f p r o v i n g good c a u s e . 
C o g s w e l l v. SAIF, 74 Or App 234, 237 ( 1 9 8 5 ) . 

We c o n c l u d e t h a t c l a i m a n t has n o t met h i s b u r d e n . 
C o g s w e l l , s u p r a , i s d i s p o s i t i v e h e r e . I n t h a t c a s e , t h e c l a i m a n t 
f i l e d h er h e a r i n g r e q u e s t more t h a n 60 days a f t e r n o t i f i c a t i o n o f 
t h e d e n i a l . One o f t h e p r i m a r y r e a s o n s f o r t h e d e l a y was t h e 
c o n c e r n a b o u t her s i s t e r ' s h e a l t h . A p a r t f r o m t h a t c o n c e r n , t h e 
c o u r t f o u n d no e v e n t o r o c c u r r e n c e w h i c h c o u l d have i n t e r f e r e d w i t h 
t h e c l a i m a n t ' s t i m e l y f i l i n g a h e a r i n g r e q u e s t . The c o u r t 
c o n c l u d e d t h a t c l a i m a n t ' s d e l a y was a t t r i b u t a b l e t o l a c k o f 
d i l i g e n c e and t h a t good cause was n o t e s t a b l i s h e d . 

L i k e C o g s w e l l , t h e c l a i m a n t h e r e e x p l a i n s t h a t he was 
p r e o c c u p i e d w i t h o t h e r c o n c e r n s d u r i n g t h e t h r e e - m o n t h d e l a y . 
These c o n c e r n s , t h o u g h l e g i t i m a t e , d i d n o t p r e v e n t him f r o m t h e 
r e l a t i v e l y s i m p l e t a s k o f f i l i n g a h e a r i n g r e q u e s t . At m o s t , t h e s e 
c o n c e r n s d i s t r a c t e d him f r o m f i l i n g . Lack o f d i l i g e n c e does n o t 
c o n s t i t u t e good c a u s e . I d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 28, 1987, as amended on 
O c t o b e r 29, 1987 and r e c o n s i d e r e d on December 29, 1987, i s 
r e v e r s e d . The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f November 25, 1986 
i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s award o f an a s s e s s e d f e e 
f o r p r e v a i l i n g on t h e d e n i a l i s d i s a l l o w e d . The Boar d a p p r o v e s a 
c l i e n t - p a i d f e e n o t t o exceed $994. 

RICHARD L. SHORT, Claimant 
Brian R. Whitehead, Claimant's Attorney 
Roberts, et a l . , Defense Attorneys 
Stafford J. Hazelett, Defense Attorney 

WCB 85-12701, 85-15197 & 85-15198 
February 3, 1989 
Order on Review 

Reviewed by Board Members en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e W i l s o n ' s o r d e r w h i c h : 
(1) u p h e l d t h e Kemper Group's d e n i a l o f c o m p e n s a b i l i t y o f c l a i m a n t ' s 
b i l a t e r a l t e n d i n i t i s ; (2) u p h e l d t h e Kemper Group's d e n i a l o f 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c a r p a l t u n n e l syndrome; (3) u p h e l d t h e 
Kemper Group's d e n i a l o f r e s p o n s i b i l i t y f o r t h e a f o r e m e n t i o n e d 
c o n d i t i o n s ; (4) u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s 
d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s b i l a t e r a l t e n d i n i t i s and 
c a r p a l t u n n e l syndrome; (5) u p h e l d L i b e r t y N o r t h w e s t ' s d e n i a l o f 
c o m p e n s a b i l i t y f o r t h e a f o r e m e n t i o n e d c o n d i t i o n s ; (6) u p h e l d L i b e r t y 
N o r t h w e s t ' s d e n i a l o f a g g r a v a t i o n c l a i m s f o r c l a i m a n t ' s March 6, 1979 
t e n d i n i t i s , F e b r u a r y 7, 1980 r i g h t e lbow t e n d i n i t i s , and May 12, 1980 
l e f t w r i s t / h a n d c o n d i t i o n ; (7) d e c l i n e d t o a s s e s s p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s a g a i n s t t h e Kemper Group f o r u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g and u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n ; and 
(8) d e c l i n e d t o a s s e s s p e n a l t i e s and r e l a t e d a t t o r n e y f e e s a g a i n s t 
L i b e r t y N o r t h w e s t f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g and u n r e a s o n a b l e 
f a i l u r e t o pay i n t e r i m c o m p e n s a t i o n . We r e v e r s e . 

ISSUES 

L i b e r t y N o r t h w e s t 

(1) C o m p e n s a b i l i t y o f a g g r a v a t i o n o f March 6, 1979 c l a i m , 
t e n d i n i t i s , r i g h t hand. 

(2) C o m p e n s a b i l i t y o f a g g r a v a t i o n o f F e b r u a r y 7, 1980 c l a i m , 
t e n d i n i t i s , r i g h t e l b o w . 

(3) C o m p e n s a b i l i t y o f a g g r a v a t i o n o f May 12, 1980 c l a i m , 
l e f t w r i s t and hand. 

(4) C o m p e n s a b i l i t y and r e s p o n s i b i l i t y o f i n j u r y o f 
J a n u a r y 23, 1984, t e n d i n i t i s , b o t h arms. 

(5) C o m p e n s a b i l i t y and r e s p o n s i b i l i t y o f June 6, 1985 c l a i m 
f o r c a r p a l t u n n e l syndrome. 

(6) P e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r u n r e a s o n a b l e 
c l a i m p r o c e s s i n g f o r 1 t h r o u g h 5 above. 

Kemper Group 

(7) C o m p e n s a b i l i t y and r e s p o n s i b i l i t y o f i n j u r y J a n u a r y 23, 
1984, t e n d i n i t i s , b o t h arms. 
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(8) C o m p e n s a b i l i t y and r e s p o n s i b i l i t y o f June 6, 1985 c l a i m 
f o r c a r p a l t u n n e l syndrome. 

(9) P e n a l t i e s and r e l a t e d a t t o r n e y f e e f o r u n r e a s o n a b l e 
c l a i m p r o c e s s i n g f o r 7 and 8 above. 

FINDINGS OF FACT 

C l a i m a n t w o r k e d f o r t h e e m p l o y e r , a pa p e r p r o d u c t s 
m a n u f a c t u r e r , f r o m March 1977 t h r o u g h J u l y 1985. D u r i n g t h i s p e r i o d , 
t h e e m p l o y e r was i n s u r e d by L i b e r t y N o r t h w e s t u n t i l A p r i l 1, 1981, 
when c o v e r a g e changed t o t h e Kemper Group. 

C l a i m a n t f i l e d h i s f i r s t c l a i m , f o r t e n d i n i t i s o f t h e r i g h t 
h and, on March 8, 1979. L i b e r t y N o r t h w e s t a c c e p t e d t h e c l a i m as 
n o n d i s a b l i n g and p a i d a l l m e d i c a l b i l l s . C l a i m a n t r e t u r n e d t o work 
t h e f o l l o w i n g day and no t e m p o r a r y d i s a b i l i t y b e n e f i t s were p a i d . 

C l a i m a n t f i l e d a second c l a i m , r i g h t " t e n n i s e l b o w " , on 
F e b r u a r y 7, 1980. C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. W i n t h r o p , -
r e l e a s e d c l a i m a n t f r o m work u n t i l March 10, 1980. T e m p o r a r y 
d i s a b i l i t y b e n e f i t s were p a i d , and t h e c o n d i t i o n was d e c l a r e d 
s t a t i o n a r y on A p r i l 4, 1980. 

C l a i m a n t f i l e d a t h i r d c l a i m , f o r a l e f t w r i s t and hand 
i n j u r y , on May 12, 1980. T h i s c l a i m was f i l e d w h i l e t h e second c l a i m 
was i n an open s t a t u s . I n A u g u s t 1980, a D e t e r m i n a t i o n O r d e r i s s u e d , 
c l o s i n g c l a i m a n t ' s second and t h i r d c l a i m s , as t h e y were h a n d l e d under 
t h e same c l a i m number, and awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s 
o n l y . No h e a r i n g r e q u e s t f r o m t h i s D e t e r m i n a t i o n O r d e r was f i l e d . 

On J a n u a r y 23, 1984, a c l a i m f o r b i l a t e r a l t e n d i n i t i s was 
f i l e d on b e h a l f o f c l a i m a n t , by Dr. W i n t h r o p . The c l a i m was s e n t t o 
t h e e m p l o y e r c a r e o f Kemper and r e q u e s t e d a r e o p e n i n g o f c l a i m a n t ' s 
F e b r u a r y 7, 1980 c l a i m . I n t h e r e q u e s t , Dr. W i n t h r o p r e f e r r e d t o t h e 
c l a i m number used by L i b e r t y f o r t h e F e b r u a r y 7, 1980 c l a i m . Kemper 
r e c e i v e d t h i s on J a n u a r y 30, 1984 and r e f e r r e d i t t o L i b e r t y f o r 
h a n d l i n g on F e b r u a r y 3, 1984. C l a i m a n t was s e n t a copy o f t h e 
t r a n s m i t t a l t o L i b e r t y and was r e q u e s t e d t o c o n t a c t Kemper i f he f e l t 
t h a t t h e i n s u r e r had m i s i n t e r p r e t e d c l a i m a n t ' s r e q u e s t t o r e o p e n . 
T h i s c l a i m was n o t a c c e p t e d o r d e n i e d by Kemper w i t h i n 60 days o f i t s 
r e c e i p t . The t r a n s m i t t a l was r e c e i v e d by L i b e r t y N o r t h w e s t on 
F e b r u a r y 7, 1984 and was t r e a t e d as a r e q u e s t f o r m e d i c a l s e r v i c e s 
u n d e r f o r m e r ORS 656.245. M e d i c a l b i l l s , i n c l u d i n g a b i l l i n g f o r 
b i l a t e r a l t e n d i n i t i s , were p a i d . No t i m e l o s s was p a i d as t h e o n l y 
d ocumented t i m e o f f work was f o r t h r e e d a y s . N e i t h e r i n s u r e r f o r m a l l y 
a c c e p t e d o r d e n i e d t h e c l a i m . 

I n March 1985, c l a i m a n t f i l e d a c l a i m f o r i n j u r y t o h i s l e f t 
hand o c c u r r i n g when t h e hand was c a u g h t i n a m a c h i n e . T h i s c l a i m was 
f o r w a r d e d t o t h e Kemper Group as i t was t h e e m p l o y e r ' s i n s u r e r a t t h a t 
t i m e . The c o n d i t i o n r e s u l t i n g was d i a g n o s e d by t h e d o c t o r a t t h e 
h o s p i t a l emergency room as l e f t hand a b r a s i o n s and c o n t u s i o n s . Kemper 
a c c e p t e d t h i s c l a i m . The d o c t o r a u t h o r i z e d f i v e days o f t i m e l o s s . 

On June 6, 1985, a c l a i m f o r b i l a t e r a l c a r p a l t u n n e l 
syndrome was f i l e d on b e h a l f o f c l a i m a n t by Dr. W i n t h r o p w i t h t h e 
e m p l o y e r / K e m p e r . The 827 f o r m n o t e d t h a t c l a i m a n t was r e l e a s e d f o r 
m o d i f i e d w o r k . No s p e c i f i c d a t e o f i n j u r y was shown on t h e 827 f o r m . 
I n t h e p l a c e p r o v i d e d f o r w r i t i n g t h e d a t e o f i n j u r y , t h e words " s i x 
months" were w r i t t e n . The f o r m d i d n o t l i s t an o l d c l a i m number. 
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Kemper r e c e i v e d t h i s on June 10, 1985 and f o w a r d e d i t t o L i b e r t y 
N o r t h w e s t w i t h o u t r e t a i n i n g a c o p y . I t s a g e n t t h o u g h t t h a t t h i s was 
r e l a t e d t o a c o n t i n u a t i o n o f a L i b e r t y - h a n d l e d c l a i m . I n e a r l y 
December 1985, c l a i m a n t ' s a t t o r n e y f o r w a r d e d a r e q u e s t f o r a p a y i n g 
a g e n t , p u r s u a n t t o ORS 656.307, t o Kemper. On December 26, 1985, 
Kemper i s s u e d a d e n i a l a d v i s i n g t h a t i t had r e c e i v e d no i n f o r m a t i o n 
t h a t c l a i m a n t had s u f f e r e d an a g g r a v a t i o n o f an a c c e p t e d m e d i c a l - o n l y 
c l a i m o f June 1, 1984, w h i c h was f o r a l e f t knee i n j u r y and t h a t no 
c l a i m had been f i l e d f o r f o r any i n j u r y o f June 6, 1985. The d e n i a l 
was f o r a g g r a v a t i o n o f t h e 1984 c l a i m and a work i n j u r y o r a g g r a v a t i o n 
on June 6, 1985. 

The June 6, 1985 c l a i m was r e c e i v e d by L i b e r t y N o r t h w e s t on 
A u g u s t 19, 1985. The c l a i m s e x a m i n e r c o n t a c t e d Dr. W i n t h r o p who 
i n f o r m e d h er t h a t c l a i m a n t had b i l a t e r a l e p i c o n d y l i t i s , a g g r a v a t e d i n 
1984 and w o r k - r e l a t e d c a r p a l t u n n e l syndrome. L i b e r t y t h e n r e f e r r e d 
c l a i m a n t t o Dr. B u t t o n , who examined c l a i m a n t and a u t h o r e d a r e p o r t . 
On March 17, 1986, L i b e r t y i s s u e d a r e s p o n s i b i l i t y d e n i a l on t h e b a s i s 
t h a t c l a i m a n t had s u s t a i n e d a "new i n j u r y " r a t h e r t h a n an a g g r a v a t i o n 
o f t h e F e b r u a r y 7, 1980 c l a i m . 

No m e d i c a l b e n e f i t s were p a i d and no t i m e l o s s was p a i d . 
A f t e r h e a r i n g Dr. B u t t o n ' s t e s t i m o n y a t t h e h e a r i n g , L i b e r t y o r a l l y 
amended i t s d e n i a l t o deny c o m p e n s a b i l i t y o f c l a i m a n t ' s c a r p a l t u n n e l 
syndrome. C l a i m a n t o r a l l y amended h i s r e q u e s t f o r h e a r i n g t o 
c h a l l e n g e t h e d e n i a l o f c o m p e n s a b i l i t y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s r i g h t " t e n n i s e l b o w " c o n d i t i o n i s c a u s a l l y 
r e l a t e d t o h i s p r i o r c o mpensable i n j u r i e s . 

C l a i m a n t ' s work a c t i v i t i e s i n l a t e 1983 and e a r l y 1984 d i d 
n o t i n d e p e n d e n t l y c o n t r i b u t e t o h i s r i g h t " t e n n i s e l b o w " c o n d i t i o n . 

C l a i m a n t ' s work a c t i v i t i e s i n l a t e 1983 and e a r l y 1984 were 
t h e m a j o r c o n t r i b u t i n g cause o f h i s l e f t " t e n n i s e l b o w " c o n d i t i o n . 

C l a i m a n t f i r s t s u f f e r e d an o n s e t o f d i s a b i l i t y due t o h i s 
l e f t " t e n n i s e l b o w " i n J a n u a r y 1984, w h i l e Kemper was on t h e r i s k . 

C l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g c a use 
o f h i s b i l a t e r a l c a r p a l t u n n e l syndrome. 

C l a i m a n t f i r s t s u f f e r e d an o n s e t o f d i s a b i l i t y due t o h i s 
b i l a t e r a l c a r p a l t u n n e l syndrome i n June 1985, w h i l e Kemper was on t h e 
r i s k . 

L i b e r t y N o r t h w e s t ' s c l a i m p r o c e s s i n g i n r e g a r d t o c l a i m a n t ' s 
F e b r u a r y 7, 1984 and June 6, 1985 c l a i m s , was u n r e a s o n a b l e . 

Kemper's c l a i m p r o c e s s i n g i n r e g a r d t o c l a i m a n t ' s June 6, 
1985 c l a i m was u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

B i l a t e r a l T e n d i n i t i s C l a i m 

The R e f e r e e f a i l e d t o d i s c u s s t h e c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y f o r t h e b i l a t e r a l " t e n n i s e l b o w " c o n d i t i o n , b u t u p h e l d 
t h e d e n i a l s o f t h e c o n d i t i o n . We d i s a g r e e . 
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B e f o r e e n t e r i n g i n t o a d i s c u s s i o n o f c l a i m a n t ' s b i l a t e r a l 
t e n d i n i t i s o r " t e n n i s e l b o w " c l a i m i t i s f i r s t n e c e s s a r y t o n o t e t h a t 
L i b e r t y N o r t h w e s t p r e v i o u s l y a c c e p t e d a c l a i m f o r r i g h t " t e n n i s e l b o w " 
i n F e b r u a r y 1980. T h e r e has n o t , however, been an a c c e p t a n c e , by 
e i t h e r L i b e r t y N o r t h w e s t o r Kemper, o f l e f t " t e n n i s e l b o w . " 

I n r e g a r d t o t h e r i g h t " t e n n i s e l b o w " c o n d i t i o n , t h e o n l y 
e v i d e n c e i n t h e r e c o r d a r e Dr. W i n t h r o p ' s c h a r t n o t e s . Dr. W i n t h r o p 
r e p o r t e d t h a t c l a i m a n t ' s b i l a t e r a l e l b o w c o n d i t i o n was p r e c i p i t a t e d by 
h i s work a c t i v i t i e s . Dr. W i n t h r o p a l s o r e p o r t e d t h a t t h e c o n d i t i o n 
was c a u s e d by t h e l i f t i n g and p u l l i n g o f paper t h a t c l a i m a n t p e r f o r m e d 
a t h i s w o r k . He c h a r a c t e r i z e d t h e r i g h t e l b o w c o n d i t i o n as a 
r e c u r r e n c e o f symptoms c l a i m a n t had s u f f e r e d i n t h e p a s t as a r e s u l t 
o f h i s work a c t i v i t i e s . I n l i g h t o f Dr. W i n t h r o p ' s n o t e s , we f i n d t h a t 
c l a i m a n t has e s t a b l i s h e d t h a t h i s p r i o r c o mpensable i n j u r y r e m a i n s a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s 1984 r i g h t " t e n n i s e l b o w " 
c o n d i t i o n . A c c o r d i n g l y , t h e c o n d i t i o n i s c o m p e n s a b l e . 

As we have f o u n d t h e r i g h t " t e n n i s e l b o w " c o n d i t i o n 
c o m p e n s a b l e , t h e i s s u e becomes t h a t o f r e s p o n s i b i l i t y f o r t h e 
c o n d i t i o n . I n H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 
294 ( 1 9 8 6 ) , t h e c o u r t announced t h a t u n l e s s work a c t i v i t i e s a t t h e 
l a t e r e m p l o y e r / i n s u r e r i n d e p e n d e n t l y c o n t r i b u t e t o t h e w o r k e r ' s 
d i s a b i l i t y ( i . e . cause a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n ) t h e n 
t h e w o r k e r has s u s t a i n e d a mere r e c u r r e n c e o f symptoms and t h e 
e a r l i e r e m p l o y e r / i n s u r e r r e m a i n s r e s p o n s i b l e . 

The o n l y e v i d e n c e i n t h e r e c o r d , i n r e g a r d t o c l a i m a n t ' s 
r i g h t " t e n n i s e l b o w " c o n d i t i o n i s a r e p o r t f r o m Dr. W i n t h r o p , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . I n J a n u a r y 1984, Dr. W i n t h r o p w r o t e 
Kemper, who u l t i m a t e l y f o r w a r d e d t h e r e p o r t t o L i b e r t y N o r t h w e s t , 
a d v i s i n g t h a t c l a i m a n t had b i l a t e r a l " t e n n i s e l b o w , worse on t h e 
r i g h t . " He f u r t h e r n o t e d t h a t c l a i m a n t had e x p e r i e n c e d s i m i l a r 
p r o b l e m s b e f o r e and t h a t t h e c o n d i t i o n was e x a c e r b a t e d by c l a i m a n t ' s 
w o r k . Dr. W i n t h r o p t h e n r e q u e s t e d a r e o p e n i n g o f c l a i m a n t ' s F e b r u a r y 
1980 c l a i m . 

Dr. W i n t h r o p ' s r e p o r t c h a r a c t e r i z e s c l a i m a n t ' s r i g h t e l b o w 
c o n d i t i o n as a r e c u r r e n c e o f symptoms he had e x p e r i e n c e d p r e v i o u s l y . 
H i s r e p o r t does n o t i n d i c a t e t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had 
w o r s e n e d , b u t r a t h e r work a c t i v i t i e s a t t h a t t i m e were c a u s i n g an 
e x a c e r b a t i o n o f symptoms. A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has 
s u s t a i n e d an a g g r a v a t i o n o f h i s p r e v i o u s l y a c c e p t e d r i g h t " t e n n i s 
e l b o w " c o n d i t i o n and t h a t L i b e r t y N o r t h w e s t r e m a i n s r e s p o n s i b l e . 

I n r e g a r d t o c l a i m a n t ' s l e f t " t e n n i s e l b o w " c l a i m i t i s 
i m p o r t a n t t o n o t e t h a t a c l a i m f o r t h i s c o n d i t i o n has n o t been made 
p r e v i o u s l y . As w i t h c l a i m a n t ' s r i g h t e l b o w c l a i m , t h e o n l y e v i d e n c e 
i n r e g a r d t o c l a i m a n t ' s l e f t e l b o w c l a i m i s Dr. W i n t h r o p ' s c h a r t 
n o t e s i n d i c a t i n g t h a t t h e c o n d i t i o n was p r e c i p i t a t e d by c l a i m a n t ' s 
work a c t i v i t i e s . He f u r t h e r n o t e s t h a t t h e c o n d i t i o n was c a u s e d by 
l i f t i n g and p u l l i n g p a p e r a t c l a i m a n t ' s work was t h e cause o f t h e 
b i l a t e r a l " t e n n i s e l b o w . " 

We f i n d t h a t c l a i m a n t ' s c l a i m i s f o r an o c c u p a t i o n a l 
d i s e a s e i n t h a t h i s need f o r t r e a t m e n t and u l t i m a t e d i s a b i l i t y 
d e v e l o p e d g r a d u a l l y , r a t h e r t h a n by way o f a d i s c r e t e e v e n t . See 
James v. SAIF, 293 Or 343 (1981); V a l t i n s o n v. SAIF, 56 Or App 184 
( 1 9 8 2 ) . A c c o r d i n g l y , i t i s c l a i m a n t ' s b u r d e n t o e s t a b l i s h t h a t h i s 
work a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g cause o f h i s l e f t " t e n n i s 
e l b o w " c o n d i t i o n . D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) . 
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I n l i g h t o f Dr. W i n t h r o p ' s n o t e s , we f i n d t h a t c l a i m a n t 
has e s t a b l i s h e d t h a t h i s " l e f t t e n n i s e l b o w " c o n d i t i o n was caused by 
h i s work and i s c o m p e n s a b l e . 

As we have f o u n d c l a i m a n t ' s l e f t " t e n n i s e l b o w " c o n d i t i o n 
c o m p e n s a b l e , i t i s n e c e s s a r y t o a l l o c a t e r e s p o n s i b i l i t y f o r t h a t 
c o n d i t i o n . I n an o c c u p a t i o n a l d i s e a s e c o n t e x t , t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e f i x e s r e s p o n s i b i l i t y w i t h t h e i n s u r e r on r i s k a t t h e 
o n s e t o f d i s a b i l i t y i f work c o n d i t i o n s w i t h t h a t e m p l o y e r c o u l d have 
c o n t r i b u t e d t o t h e d i s a b i l i t y , even t h o u g h c o n d i t i o n s when t h e f i r s t 
i n s u r e r was a t r i s k a l s o c o u l d have caused t h e d i s e a s e . See B o i s e 
Cascade Corp v. S t a r b u c k , 296 Or 238 (1984). 

A r e v i e w o f t h e e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s l e f t 
" t e n n i s e l b o w " c o n d i t i o n i s r e l a t e d t o h i s employment. Y e t , c l a i m a n t 
d i d n o t s u f f e r an o n s e t o f d i s a b i l i t y due t o t h i s c o n d i t i o n u n t i l 
F e b r u a r y 1984 when Kemper was a t t h e r i s k . As c l a i m a n t was a t t h e 
same employment, c a u s a l c o n d i t i o n s e x i s t e d a t t h e t i m e Kemper was a t 
t h e r i s k . F u r t h e r , t h e r e i s no e v i d e n c e t h a t L i b e r t y N o r t h w e s t ' s 
c o v e r a g e was t h e s o l e cause o f t h e c o n d i t i o n , n or was i t i m p o s s i b l e 
f o r c o n d i t i o n s d u r i n g Kemper's c o v e r a g e t o had c o n t r i b u t e d t o t h e 
d i s e a s e . FMC Cor p . v. L i b e r t y M u t u a l I n s . Co., 70 Or App 370 (1984), 
c l a r i f i e d 73 Or App 223 (1985). A c c o r d i n g l y , r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s l e f t " t e n n i s e l b o w " c o n d i t i o n l i e s w i t h Kemper. S t a r b u c k , 
s u p r a . 

B i l a t e r a l C a r p a l T u n n e l Syndrome c o n d i t i o n 

The R e f e r e e f u r t h e r c o n c l u d e d t h a t c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome was n o t co m p e n s a b l e . I n r e a c h i n g t h i s 
c o n c l u s i o n , t h e R e f e r e e was p e r s u a d e d by c l a i m a n t ' s l a c k o f 
c r e d i b i l i t y aad Dr. B u t t o n ' s o p i n i o n . We d i s a g r e e based on t h e 
f o l l o w i n g r e a s o n i n g . 

We f i r s t examine t h e c r e d i b i l i t y i s s u e . The R e f e r e e 
a c c e p t e d Dr. B u t t o n ' s o p i n i o n o v e r t h e o p i n i o n s o f t h e o t h e r 
p h y s i c i a n s based on Dr. B u t t o n ' s r e v i e w o f a v i d e o t a p e r e p r e s e n t a t i o n 
o f t h e work c l a i m a n t p e r f o r m e d f o r t h e e m p l o y e r . Dr. B u t t o n , a f t e r 
r e v i e w i n g t h e t a p e , f e l t t h a t i t d i f f e r e d f r o m c l a i m a n t ' s d e s c r i p t i o n 
o f t h e w o r k , and o p i n e d t h a t c l a i m a n t ' s work was n o t a s i g n i f i c a n t 
c a u se o f t h e b i l a t e r a l c a r p a l t u n n e l syndrome. The R e f e r e e f e l t t h a t 
c l a i m a n t ' s c r e d i b i l i t y was p l a c e d i n d o u b t because o f t h e d i s c r e p a n c y 
b e t w e e n t h e v i d e o t a p e and c l a i m a n t ' s d e s c r i p t i o n o f t h e work a c t i v i t y . 

I n e x e r c i s i n g de novo r e v i e w we g e n e r a l l y d e f e r t o t h e 
R e f e r e e ' s d e t e r m i n a t i o n o f c r e d i b i l i t y , when i t i s based on t h e 
R e f e r e e ' s o p p o r t u n i t y t o o b s e r v e t h e w i t n e s s . Humphrey v. SAIF, 58 
Or App 360, 363 (1982). However, when t h e R e f e r e e ' s c o n c l u s i o n i s 
based n o t on demeanor, b u t on an o b j e c t i v e e v a l u a t i o n o f t h e 
s u b s t a n c e o f a w i t n e s s ' s t e s t i m o n y , t h e R e f e r e e has no g r e a t e r 
a d v a n t a g e i n d e t e r m i n i n g c r e d i b i l i t y t h a n we do. C o a s t a l Farm S u p p l y 
v. H u l t b e r g , 84 Or App 282, 285 (19 8 7 ) ; D a v i e s v. H a n e l Lumber 
Company, 67 Or App 35, 38 (1984). 

F o l l o w i n g o ur de novo r e v i e w o f t h e r e c o r d , we f i n d 
c l a i m a n t ' s t e s t i m o n y t o be c r e d i b l e . Dr. P o u l s o n r e v i e w e d t h e same 
v i d e o t a p e and f e l t t h a t i t was c o n s i s t e n t w i t h t h e h i s t o r y t h a t 
c l a i m a n t had g i v e n h i m . F u r t h e r , c l a i m a n t d i d n o t t e s t i f y t h a t t h e 
v i d e o t a p e was w h o l l y i n a c c u r a t e , b u t r a t h e r t h a t he p e r f o r m e d t h e 
t a s k s somewhat d i f f e r e n t l y t h a n t h e w o r k e r s shown on t h e t a p e and 
t h a t t h e t a p e d i d n o t f u l l y p o r t r a y a c t i v i t i e s t h a t happened i n an 
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e n t i r e w o r k d a y . A c c o r d i n g l y , we a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s 
c r e d i b i l i t y i s impeached by t h e t a p e o r by Dr. B u t t o n ' s change i n 
o p i n i o n . 

We now t u r n t o t h e m e d i c a l e v i d e n c e . On J u l y 20, 1985, 1 

Dr. W i n t h r o p r e p o r t e d t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome had been c o n f i r m e d by n e r v e c o n d u c t i o n s t u d i e s and t h a t 
t h e r e "was no q u e s t i o n i n h i s mind t h a t t h e [ c o n d i t i o n ] was 
wo,r k - r e l a t e d . " Dr. W i n t h r o p r e f e r r e d c l a i m a n t t o Dr. B e c k e r , 
o r t h o p e d i s t , who r e p o r t e d on J u l y 30, 1985 t h a t c l a i m a n t had 
b i l a t e r a l c a r p a l t u n n e l syndrome and t h a t g i v e n h i s s i g n i f i c a n t 
c a l l o u s e s and h i s t o r y o f m u l t i p l e t r a u m a on t h e j o b , i t was more 
l i k e l y t h a t t h e c o n d i t i o n was w o r k - r e l a t e d . 

C l a i m a n t was n e x t examined by Dr. B u t t o n , o r t h o p e d i s t , who. 
f e l t t h e b i l a t e r a l c a r p a l t u n n e l syndrome was n o t r e l a t e d t o p r i o r 
i n j u r i e s and c o n c l u d e d c l a i m a n t ' s work was n o t t h e s o l e c o n t r i b u t i n g 
f a c t o r s i n c e he r e m a i n e d s y m p t o m a t i c d e s p i t e n o t w o r k i n g f o r t h e 
p r e v i o u s 6 m o n t h s . Dr. B u t t o n f u r t h e r n o t e d t h a t c l a i m a n t s t i l l had 
c a l l o u s e s on h i s h a nds, w h i c h t o him s u g g e s t e d o t h e r a c t i v i t y as a 
cause f o r c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n . A f t e r 
r e v i e w i n g a v i d e o t a p e , r e p r e s e n t a t i v e o f c l a i m a n t ' s work a c t i v i t i e s , 
Dr. B u t t o n o p i n e d t h a t t h e work d i d n o t cause c l a i m a n t ' s c o n d i t i o n . 

C l a i m a n t was a l s o examined by Dr. P o u l s o n , o r t h o p e d i s t , who 
r e v i e w e d t h e same v i d e o t a p e seen by Dr. B u t t o n . Dr. P o u l s o n o p i n e d 
t h a t c l a i m a n t ' s work w o u l d cause c a r p a l t u n n e l syndrome i n someone 
who had a p r o p e n s i t y f o r t h e d i s e a s e . Dr. P o u l s o n f u r t h e r i n d i c a t e d 
t h a t someone who had s u s t a i n e d p e r m a n e n t damage as a r e s u l t o f c a r p a l 
t u n n e l syndrome w o u l d c o n t i n u e t o e x p e r i e n c e symptoms a f t e r 
d i s c o n t i n u i n g t h e r e p e t i t i v e a c t i v i t y t h a t o r i g i n a l l y c a u s e d t h e 
d i s e a s e . Dr. P o u l s o n a l s o c o n c l u d e d t h a t t h e p r e s e n c e o f hand 
c a l l o u s e s i n d i c a t e some hand a c t i v i t y , b u t do n o t n e c e s s a r i l y 
i n d i c a t e a c t i v i t y d e t r i m e n t a l t o t h e c a r p a l t u n n e l . 

F o l l o w i n g o u r de novo r e v i e w , we a r e p e r s u a d e d by t h e 
o p i n i o n s o f D r s . W i n t h r o p , B e c k e r , and P o u l s o n , a l l o f whom r e l a t e 
t h e o n s e t o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome t o h i s work 
a c t i v i t i e s . We do n o t f i n d Dr. B u t t o n ' s o p i n i o n p e r s u a s i v e as i t 
r e l i e s on h i s v i e w o f t h e v i d e o t a p e and t h e p r e s e n c e o f c a l l o u s e s on 
c l a i m a n t ' s hand. T h i s r e l i a n c e i s c o n t r o v e r t e d by c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y as w e l l as t h e o p i n i o n o f Dr. P o u l s o n . 
A c c o r d i n g l y , we f i n d t h e w e l l - r e a s o n e d o p i n i o n o f Dr. P o u l s o n , as 
w e l l as t h e o p i n i o n s o f Dr. W i n t h r o p and B e c k e r p e r s u a s i v e . Somers 
v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

As we have f o u n d c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome c o m p e n s a b l e , i t i s n e c e s s a r y t o a l l o c a t e r e s p o n s i b i l i t y f o r 
t h e c o n d i t i o n . I n c ases o f o c c u p a t i o n a l d i s e a s e s , t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e f i x e s r e s p o n s i b i l i t y i n t h e f i r s t i n s t a n c e , w i t h t h e 
i n s u r e r on r i s k a t t h e o n s e t o f d i s a b i l i t y i f work c o n d i t i o n s w i t h 
t h a t e m p l o y e r c o u l d have c o n t r i b u t e d t o t h e d i s a b i l i t y . B r a c k e v. 
B a z a ' r , 293 Or 239, 247-48 ( 1 9 8 2 ) ; S p u r l o c k v. I n t e r n a t i o n a l Paper 
Co., 89 Or App 4 6 1 , 465 ( 1 9 8 8 ) . 

A r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e e s t a b l i s h e s 
c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome i s r e l a t e d t o h i s 
e m p l o y m e n t . Y e t , c l a i m a n t d i d n o t s u f f e r an o n s e t o f d i s a b i l i t y due 
t o t h i s c o n d i t i o n u n t i l J u l y 1985 when Kemper was a t t h e r i s k . I n 
J u l y 1985, Dr. W i n t h r o p r e l e a s e d c l a i m a n t t o f u l l w o r k , b u t s e t 
r e s t r i c t i o n s i n r e g a r d t o l i f t i n g and t u r n i n g . F u r t h e r , as c l a i m a n t 
was a t t h e same employment, p o t e n t i a l l y c a u s a l c o n d i t i o n s e x i s t e d a t 
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t h e t i m e Kemper was a t r i s k . L i b e r t y N o r t h w e s t ' s c o v e r a g e was n o t 
t h e s o l e cause o f t h e c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome, 
no r was i t i m p o s s i b l e f o r c o n d i t i o n s d u r i n g Kemper's c o v e r a g e t o have 
c o n t r i b u t e d t o t h e d i s e a s e . FMC Corp. v. L i b e r t y M u t u a l I n s . Co., 
s u p r a . G i v e n t h i s , r e s p o n s i b i l i t y f o r c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome l i e s w i t h Kemper. B r a c k e , s u p r a ; S p u r l o c k , s u p r a . 

T e m p o r a r y D i s a b i l i t y B e n e f i t s 

C l a i m a n t a r g u e s t h a t he i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s b o t h a f t e r t h e f i l i n g o f t h e J a n u a r y 20, 1984 c l a i m - f o r 
b i l a t e r a l " t e n n i s e l b o w " and a f t e r t h e f i l i n g o f t h e J u l y -6, 1985 
c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome. 

J a n u a r y 20, 1984 C l a i m 

On t h e 827 f o r m Dr. W i n t h r o p f i l e d on b e h a l f o f c l a i m a n t i n 
J a n u a r y 1984, Dr. W i n t h r o p i n d i c a t e d t h a t he was r e l e a s i n g c l a i m a n t 
f r o m work f o r 3 d a y s . C l a i m a n t t e s t i f i e d t h a t he c o u l d n o t e x a c t l y 
remember, b u t t h o u g h t t h a t he was o f f work f r o m 5 t o 7 days and t h e n 
l a t e r o f f a n o t h e r 3 o r 4 d a y s . G i v e n c l a i m a n t ' s l a c k o f 
d e f i n i t e n e s s , we f i n d t h a t c l a i m a n t was o f f work 3 days as documented 
by Dr. W i n t h r o p ' s r e p o r t . 

As c l a i m a n t was o f f work o n l y 3 d a y s , no t e m p o r a r y , 
d i s a b i l i t y c o m p e n s a t i o n was due on t h e l e f t " t e n n i s e l b o w " c l a i m 
w h i c h has been d e t e r m i n e d t o be Kemper's r e s p o n s i b i l i t y . See f o r m e r 
ORS 6 5 6 . 2 1 0 ( 3 ) . 

W i t h r e g a r d t o t h e r i g h t " t e n n i s e l b o w " c l a i m , L i b e r t y ' s 
r e s p o n s i b i l i t y , a g a i n c l a i m a n t was documented as b e i n g o f f work f o r 
o n l y 3 d a y s . However, t h i s i s an a g g r a v a t i o n c l a i m p u r s u a n t t o ORS 
6 5 6 . 2 7 3 ( 6 ) and c l a i m a n t had p r e v i o u s l y been p a i d t i m e l o s s b e n e f i t s 
f o r t h i s c o n d i t i o n . Because c l a i m a n t had p r e v i o u s l y r e c e i v e d t i m e 
l o s s b e n e f i t s f o r t h i s c o n d i t i o n , he had a l r e a d y s a t i s f i e d t h e t h r e e 
day " w a i t i n g p e r i o d " s e t f o r t h i n f o r m e r ORS 6 5 6 . 2 1 0 ( 3 ) . T h e r e f o r e , 
L i b e r t y N o r t h w e s t had a d u t y t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a f t e r r e c e i v i n g a m e d i c a l v e r i f i c a t i o n o f i n a b i l i t y t o w o r k . 
Dr. W i n t h r o p ' s r e p o r t s a t i s f i e s t h e m e d i c a l v e r i f i c a t i o n r e q u i r e m e n t 
i n t h i s p r o v i s i o n . A c c o r d i n g l y , L i b e r t y N o r t h w e s t s h o u l d have p a i d 
t h e 3 days o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

J u l y 6, 1985 C l a i m 

On J u l y 6, 1985, Dr. W i n t h r o p s u b m i t t e d a c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome on b e h a l f o f c l a i m a n t . The r e p o r t 
i n d i c a t e d t h a t c l a i m a n t was r e l e a s e d f o r work w i t h some 
r e s t r i c t i o n s . The r e c o r d i n d i c a t e s t h a t c l a i m a n t d i d n o t l o s e any 
t i m e f r o m w o r k . T h e r e f o r e , no i n t e r i m c o m p e n s a t i o n was due between 
t h a t d a t e , and J u l y 29, 1985, t h e d a t e c l a i m a n t was t e r m i n a t e d . See 
Bono v. SAIF, 298 Or 405 ( 1 9 8 4 ) . 

I n r e g a r d t o t e m p o r a r y d i s a b i l i t y a f t e r c l a i m a n t was 
t e r m i n a t e d on J u l y 29, 1985, we f i n d t h a t c l a i m a n t i s n o t e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . He was o f f work f o r r e a s o n s u n r e l a t e d 
t o h i s i n j u r y . i . e . , he was f i r e d . T h e r e f o r e he i s n o t e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s a f t e r t h i s p e r i o d . N i x v. SAIF, 80 Or 
App 656 , 659-60 ( 1986 ) . 

P e n a l t i e s and A t t o r n e y Fees 

Under ORS 6 5 6 . 2 6 2 ( 1 0 ) , i f an e m p l o y e r / i n s u r e r u n r e a s o n a b l y 
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d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay c o m p e n s a t i o n , o r u n r e a s o n a b l y 
d e l a y s a c c e p t a n c e o r d e n i a l o f a c l a i m , t h e e m p l o y e r / i n s u r e r s h a l l be 
l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t o f t h e amounts t h e n 
due, p l u s any a t t o r n e y f e e s w h i c h may be a s s e s s e d u n d e r ORS 656.382. 

KEMPER 

Kemper r e c e i v e d Dr W i n t h r o p ' s r e p o r t o f b i l a t e r a l " t e n n i s 
e l b o w " on J a n u a r y 30, 1984. The r e p o r t s p e c i f i c a l l y r e f e r r e d t o a 
L i b e r t y N o r t h w e s t c l a i m number. Kemper f o r w a r d e d t h e r e q u e s t t o 
L i b e r t y N o r t h w e s t . I n l i g h t o f t h i s , we do n o t f i n d Kemper's f a i l u r e 
t o p r o c e s s t h e c l a i m t o be u n r e a s o n a b l e , t h e r e f o r e no p e n a l t i e s a r e 
w a r r a n t e d . 

Kemper r e c e i v e d Dr. W i n t h r o p ' s r e p o r t o f b i l a t e r a l c a r p a l 
t u n n e l syndrome on June 10, 1985. T h i s r e p o r t d i d n o t r e f e r t o a 
L i b e r t y N o r t h w e s t c l a i m number. N o n e t h e l e s s , Kemper a g a i n f o r w a r d e d 
t h e r e p o r t t o L i b e r t y N o r t h w e s t . Kemper d i d n o t t a k e any a c t i o n on 
t h i s c l a i m u n t i l i t was c o n t a c t e d by c l a i m a n t ' s a t t o r n e y i n l a t e 1985 
i n r e g a r d t o t h e i s s u a n c e o f a ".307 o r d e r . " F o l l o w i n g t h i s c o n t a c t , 
Kemper i s s u e d a d e n i a l on December 26, 1985. G i v e n t h a t t h i s was an 
o c c u p a t i o n a l d i s e a s e c l a i m , s u b m i t t e d 4 y e a r s a f t e r Kemper had 
assumed t h e p o s i t i o n as t h e e m p l o y e r ' s i n s u r e r , and w i t h o u t r e f e r e n c e 
t o a L i b e r t y N o r t h w e s t c l a i m number, we f i n d t h a t Kemper's a c t i o n was 
u n r e a s o n a b l e . ORS 656.262(6), ( 1 0 ) . 

D e s p i t e Kemper's u n r e a s o n a b l e b e h a v i o r , t h e r e c o r d does n o t 
e s t a b l i s h t h a t t h e r e a r e any "amounts due." T h e r e f o r e , t h e r e i s 
n o t h i n g on w h i c h t o base a p e n a l t y . ORS 656.262(10). However, an 
a t t o r n e y f e e can be awarded and we f i n d i t a p p r o p r i a t e t o do so i n 
t h i s i n s t a n c e . S p i v e y v. SAIF, 79 Or App 568 (1 9 8 6 ) . 

LIBERTY NORTHWEST 

L i b e r t y r e c e i v e d Dr. W i n t h r o p ' s r e p o r t on c l a i m a n t ' s 
b i l a t e r a l " t e n n i s e l b o w " , f r o m Kemper on F e b r u a r y 7, 1984. I t p a i d 
c l a i m a n t ' s m e d i c a l e x p e n s e s , b u t d i d n o t pay t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . Dr. W i n t h r o p ' s r e p o r t a u t h o r i z e d 3 days r e l e a s e f r o m work 
w h i c h c o n s t i t u t e s a m e d i c a l l y v e r i f i e d i n a b i l i t y t o w o r k . ORS 
656.273(6). L i b e r t y o f f e r s no e x p l a n a t i o n f o r i t s f a i l u r e t o pay 
p u r s u a n t t o Dr. W i n t h r o p ' s r e p o r t , and we c o n s i d e r i t s f a i l u r e t o pay 
t e m p o r a r y d i s a b i l i t y b e n e f i t s t o be u n r e a s o n a b l e . A c c o r d i n g l y , a 25 
p e r c e n t p e n a l t y and r e l a t e d a t t o r n e y f e e , based on 3 days t e m p o r a r y 
d i s a b i l i t y b e n e f i t s , i s a p p r o p r i a t e . 

I n r e g a r d t o t h e June 6, 1985 c l a i m f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome, L i b e r t y r e c e i v e d n o t i c e on Au g u s t 19, 1985. I t d i d 
n o t i s s u e a d e n i a l u n t i l March 17, 1986. We f i n d t h i s f a i l u r e t o 
t i m e l y p r o c e s s t h e c l a i m t o be u n r e a s o n a b l e . ORS 656.262(6), ( 1 0 ) . 
D e s p i t e L i b e r t y ' s u n r e a s o n a b l e b e h a v i o r , t h e r e c o r d does n o t 
e s t a b l i s h t h a t t h e r e a r e any "amounts due.". T h e r e f o r e , t h e r e i s 
n o t h i n g t o base a p e n a l t y on. ORS 656.262(10). However, an a t t o r n e y 
f e e can be awarded and we f i n d i t a p p r o p r i a t e t o do so i n t h i s 
i n s t a n c e . S p i v e y v. SAIF, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 20, 1987 i s r e v e r s e d . 
L i b e r t y N o r t h w e s t ' s d e n i a l o f c l a i m a n t ' b i l a t e r a l e l b o w t e n d i n i t i s i s 
s e t a s i d e i n s o f a r as i t p e r t a i n s t o c l a i m a n t ' s r i g h t e l b o w , and t h e 
c l a i m i s remanded t o L i b e r t y N o r t h w e s t f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h i s 
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i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $1,500, t o 
be p a i d by L i b e r t y N o r t h w e s t . Kemper's d e n i a l o f c l a i m a n t ' s 
b i l a t e r a l t e n d i n i t i s i s s e t a s i d e i n s o f a r as i t p e r t a i n s t o 
c l a i m a n t ' s l e f t e l b o w and t h i s c l a i m i s remanded t o Kemper f o r 
p r o c e s s i n g a c c o r d i n g t o l a w . For s e r v i c e s a t h e a r i n g and on B o a r d 
r e v i e w c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e f e e o f $1,500, t o be p a i d by Kemper. L i b e r t y N o r t h w e s t ' s 
d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome i s u p h e l d . 
Kemper's d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome c l a i m 
i s s e t a s i d e and t h e c l a i m i s remanded t o Kemper f o r p r o c e s s i n g 
a c c o r d i n g t o l a w . For s e r v i c e s a t h e a r i n g and on B o a r d r e v i e w 
c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
f e e o f $3,000 t o be p a i d by Kemper. I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y 
i s awarded a r e a s o n a b l e f e e o f $250 c o n c e r n i n g Kemper's u n t i m e l y 
d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome c l a i m , t o be 
p a i d by Kemper. C l a i m a n t i s awarded t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s f o r t h e p e r i o d b etween J a n u a r y 20, 1984 t h r o u g h J a n u a r y 23, 
1984, t o be p a i d by L i b e r t y N o r t h w e s t . L i b e r t y N o r t h w e s t i s f u r t h e r 
a s s e s s e d a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e s e b e n e f i t s . I n 
a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e 
f o r t h i s p e n a l t y i s s u e o f $250, t o be p a i d by L i b e r t y N o r t h w e s t . 
C l a i m a n t ' s c o u n s e l i s f u r t h e r awarded a r e a s o n a b l e f e e o f $250 f o r 
e s t a b l i s h i n g u n r e a s o n a b l e c l a i m s p r o c e s s i n g , c o n c e r n i n g L i b e r t y 
N o r t h w e s t ' s u n t i m e l y d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome c l a i m , t o be p a i d by L i b e r t y N o r t h w e s t . A c l i e n t - p a i d f e e , 
p a y a b l e f r o m Kemper Group t o i t s c o u n s e l i s a p p r o v e d , n o t t o exceed 
$160 . 

B o a r d Member F e r r i s , d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t and would N«4_fiir4ri the. o r d e r o f t h e 
R e f e r e e on a l l - i s s u e s . I am p a r t i c u l a r l y d i s t u r b e d b ^ t h e m a j o r i t y ' s 
c o n c l u s i o n t h a t t h e t h r e e - d a y w a i t i n g p e r i o d o n ORS 6/56.210(3) does 
n o t a p p l y t o an a g g r a v a t i o n c l a i m i f i t has a l r e a d y .been s a t i s f i e d i n 
c o n n e c t i o n w i t h t h e o r i g i n a l c l a i m . 

The unspoken p r e m i s e o f t h e m a j o r i t y ' s c o n c l u s i o n i s t h a t 
an a g g r a v a t i o n c l a i m i s m e r e l y a c o n t i n u a t i o n o f t h e o r i g i n a l c l a i m . 
T h a t p r e m i s e i s e r r o n e o u s . When an o r i g i n a l c l a i m i s c l o s e d , t h e 
c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n i s 
t e r m i n a t e d and t h e c l a i m a n t ' s e x t e n t o f p e r m a n e n t d i s a b i l i t y i s 
d e t e r m i n e d . See ORS 656.268. To r e c e i v e a d d i t i o n a l d i s a b i l i t y 
c o m p e n s a t i o n a f t e r c l a i m c l o s u r e , t h e c l a i m a n t must f i l e a c l a i m f o r 
a g g r a v a t i o n . ORS 6 5 6 . 2 7 3 ( 2 ) . The c a r r i e r must p r o c e s s t h e c l a i m t h e 
same as i t does a c l a i m f o r an o r i g i n a l i n j u r y . ORS 6 5 6 . 2 7 3 ( 6 ) . I f 
t h e c a r r i e r d e n i e s t h e c l a i m , t h e c l a i m a n t must r e q u e s t a h e a r i n g . 
ORS 6 5 6 . 2 7 3 ( 7 ) . A t t h e h e a r i n g , t h e c l a i m a n t must p r o v e a change i n 
h i s c o n d i t i o n s i n c e t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n , a c a u s a l 
r e l a t i o n b etween t h e change and t h e o r i g i n a l i n j u r y and renewed 
e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n or e n t i t l e m e n t t o 
a d d i t i o n a l p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n . ORS 656 .273 ( 1 ) ; S m i t h 
v. SAIF, 302 Or 396, 399-401 ( 1 9 8 6 ) ; see a l s o Gwynn v. S A I F , 304 Or 
345, 350 ( 1 9 8 7 ) . I n e s s e n c e , t h e r e f o r e , a c l a i m f o r a g g r a v a t i o n i s a 
new c l a i m and s h o u l d be t r e a t e d a c c o r d i n g l y . B a r r e t t v. U n i o n O i l 
D i s t r i b u t o r s , 60 Or App 483, 487-88 ( 1 9 8 2 ) , r e v den 294 Or 569 ( 1 9 8 3 ) 
( a p p l i c a t i o n o f amendment t o ORS 656.273 g o v e r n e d by d a t e o f 
a g g r a v a t i o n r a t h e r t h a n d a t e o f o r i g i n a l i n j u r y ) ; B r i a n W. J o h n s t o n , 
39 Van N a t t a 1026, 1028-29 ( 1 9 8 7 ) , on r e c o n s i d e r a t i o n , 40 Van N a t t a 
58, a f f ' d mem., 94 Or App 343 ( 1 9 8 8 ) (a c a r r i e r may r e q u i r e a 
c l a i m a n t t o a t t e n d a n o t h e r t h r e e i n d e p e n d e n t m e d i c a l e x a m i n a t i o n s 
under ORS 6 5 6 . 3 2 5 ( 1 ) a f t e r a g g r a v a t i o n o f h i s c o n d i t i o n ) . 
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When, as i s u s u a l l y t h e c a s e , an a g g r a v a t i o n c l a i m i s 
p r e m i s e d on e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n , a c l a i m a n t s h o u l d be r e q u i r e d t o s a t i s f y a l l o f t h e 
e l e m e n t s o f ORS 656.210, i n c l u d i n g t h e t h r e e - d a y w a i t i n g p e r i o d o f 
ORS 6 5 6 . 2 1 0 ( 3 ) . The C o u r t o f A p p e a l s s t a t e d as much, a l b e i t i n 
d i c t a , i n S i l s b y v. SAIF, 39 Or App 555, 561 ( 1 9 7 9 ) . The same 
c o n c l u s i o n f o l l o w s f r o m t h e Supreme C o u r t ' s u n q u a l i f i e d r e f e r e n c e s t o 
ORS 656.210 i n S m i t h v. SAIF, s u p r a , 302 Or a t 400-01 and t o ORS 
6 5 6 . 2 1 0 ( 3 ) i n Gwynn v. SAIF, s u p r a , 304 Or a t 351 & n.4. I t a l s o 
f o l l o w s f r o m an e x a m i n a t i o n o f t h e p u r p o s e o f t h e t h r e e - d a y w a i t i n g 
p e r i o d . 

The t h r e e - d a y w a i t i n g p e r i o d was added t o ORS 656.210 i n 
1965. Or Laws 1965, ch 285, § 22c. As i s c l e a r f r o m t h e l e g i s l a t i v e 
h i s t o r y o f t h e p r o v i s i o n , i t s p u r p o s e was t o r e d u c e t h e c o s t o f 
a d m i n i s t e r i n g t h e w o r k e r s ' c o m p e n s a t i o n s y s t e m by e x c l u d i n g f r o m 
c o v e r a g e ( a n d t h u s f r o m p r o c e s s i n g r e q u i r e m e n t s ) a l a r g e n u m b e r . o f 
i n s i g n i f i c a n t t e m p o r a r i l y d i s a b l i n g i n j u r i e s . See M i n u t e s , House 
C o m m i t t e e on Labo r and Management, J a n u a r y 18, 1965 p. 2; M i n u t e s , 
S e nate C o m m i t t e e on Labo r and I n d u s t r i e s , March 8, 1965, pp. 2-3 & 
March 18, 1965, pp. 2-3. T h a t p u r p o s e i s as a p p l i c a b l e t o 
i n s i g n i f i c a n t a g g r a v a t i o n s as i t i s t o i n s i g n i f i c a n t o r i g i n a l 
i n j u r i e s . 

Under t h e m a j o r i t y ' s i n t e r p r e t a t i o n o f ORS 6 5 6 . 2 1 0 ( 3 ) , a 
c l a i m a n t whose o r i g i n a l c l a i m was c l o s e d w i t h o u t an award o f 
pe r m a n e n t p a r t i a l d i s a b i l i t y and who s u b s e q u e n t l y m i s s e s work f o r a 
day o r even l e s s t h a n a day due t o a f l a r e - u p o f h i s c o n d i t i o n h a s , 
as a m a t t e r o f l a w , p r o v e n a compensable a g g r a v a t i o n . I n e v e r y s u c h 
c a s e , t h e r e f o r e , t h e c a r r i e r must expend t h e a d m i n i s t r a t i v e r e s o u r c e s 
n e c e s s a r y t o e v a l u a t e , a c c e p t or deny, and p r o c e s s t h e c l a i m t o 
c l o s u r e o r o t h e r r e s o l u t i o n . T h i s w a s t e f u l i n t e r p r e t a t i o n o f ORS 
6 5 6 . 2 1 0 ( 3 ) i s u n n e c e s s a r y and c o n t r a r y t o t h e i n t e n t o f t h e 
l e g i s l a t u r e . I w o u l d r u l e t h a t a c l a i m a n t who p r e m i s e s a c l a i m f o r 
a g g r a v a t i o n s o l e l y on t h r e e days or l e s s o f t e m p o r a r y t o t a l 
d i s a b i l i t y h a s , as a m a t t e r o f l a w , f a i l e d t o e s t a b l i s h a c o m p e n s a b l e 
a g g r a v a t i o n by v i r t u e o f t h e t h r e e - d a y w a i t i n g p e r i o d o f ORS 
6 5 6 . 2 1 0 ( 3 ) . 

VICTOR L. SOUTHWELL, Claimant WCB 86-13227 
Bennett, et a l . , Claimant's Attorneys February 3, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e Seymour's o r d e r t h a t s e t a s i d e i t s d e n i a l 
i n s o f a r as i t d e n i e d c l a i m a n t ' s p o s t - 1 9 7 1 p r o g r e s s i v e b i l a t e r a l 
h e a r i n g l o s s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e 
t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t u p h e l d t h e e m p l o y e r ' s 
d e n i a l i n s o f a r as i t p e r t a i n e d t o c l a i m a n t ' s p r e - 1 9 7 1 b i l a t e r a l 
h e a r i n g l o s s . 

FINDINGS OF FACT 

C l a i m a n t , 58 y e a r s o f age a t t h e t i m e o f h e a r i n g , has 
wor k e d f o r t h i s e m p l o y e r as a m i l l w r i g h t s i n c e 1966. When f i r s t 
e m p l o y e d , c l a i m a n t u n d e r w e n t a h e a r i n g t e s t t h a t i n d i c a t e d he 
s u f f e r e d no h e a r i n g l o s s . 

On J u l y 17, 1 9 7 1 , c l a i m a n t c o n s u l t e d Dr. Chowning, e a r 
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s p e c i a l i s t . He r e p o r t e d t h a t h i s r i g h t e a r had been p l u g g e d up 
f o r s e v e r a l weeks and t h a t he had had some h e a r i n g l o s s f o r 
s e v e r a l y e a r s . Dr. Chowning c l e a n e d o u t c l a i m a n t ' s r i g h t e a r and 
t e s t e d c l a i m a n t ' s h e a r i n g and d i a g n o s e d a c o u s t i c t r a u m a t i c h e a r i n g 
l o s s . A c c o r d i n g t o t h e a u d i o g r a m r e s u l t s , c l a i m a n t s u f f e r s 
b i l a t e r a l h i g h - t o n e l o s s . Dr. Chowning recommended t h a t c l a i m a n t 
wear e a r p r o t e c t i o n i n n o i s y e n v i r o n m e n t s . 

Dr. Chowning t o l d him t h a t h i s t y p e o f h e a r i n g l o s s was 
t y p i c a l o f p e o p l e t h a t w o r k e d i n h i g h n o i s e a r e a s . C l a i m a n t d i d 
n o t f i l e a h e a r i n g l o s s c l a i m a t t h a t t i m e . 

C l a i m a n t u n d e r w e n t a n o t h e r h e a r i n g t e s t i n 1972 w h i c h 
d e m o n s t r a t e d he s u f f e r e d a 15.5 p e r c e n t h e a r i n g l o s s i n h i s r i g h t 
e a r and no h e a r i n g l o s s i n h i s l e f t e a r . C l a i m a n t n o t i f i e d h i s 
e m p l o y e r o f t h e r e s u l t s o f t h i s t e s t . 

I n September 1986, c l a i m a n t was examined by Dr. Lipm a n , 
h e a r i n g s p e c i a l i s t . The t e s t s i n d i c a t e d b i l a t e r a l h i g h - t o n e 
s e n s o r i n e u r a l h e a r i n g l o s s w i t h m o d e r a t e l y r e d u c e d s p e e c h 
d i s c r i m i n a t i o n . Dr. Lipman i n d i c a t e d t h a t c l a i m a n t ' s h e a r i n g l o s s 
was due t o c h r o n i c n o i s e e x p o s u r e . 

C l a i m a n t has u n d e r g o n e a p p r o x i m a t e l y 12 h e a r i n g t e s t s 
f r o m 1971 t h r o u g h 1987. Many o f t h e s e t e s t s were c o n d u c t e d a t t h e 
p l a n t u n d e r t h e a u s p i c e s o f t h e e m p l o y e r . These t e s t s i n d i c a t e 
c l a i m a n t has e x p e r i e n c e d b i l a t e r a l h e a r i n g l o s s . C l a i m a n t 
s u f f e r e d h e a r i n g l o s s o v e r and above t h a t a n t i c i p a t e d due t o t h e 
a g i n g p r o c e s s . 

C l a i m a n t w o r k e d i n a p u l p m i l l a r o u n d e l e c t r i c m o t o r s , 
h i g h speed m a c h i n e r y and steam under p r e s s u r e . He o p e r a t e d 
e q u i p m e n t , i n c l u d i n g g r i n d e r s . He i s c o n t i n u o u s l y e x p o s e d t o 
i n d u s t r i a l n o i s e . The n o i s e a t t h i s e m p l o y e r ' s p l a n t i s o f t h e 
t y p e t h a t can cause h e a r i n g l o s s . I n d u s t r i a l e x p o s u r e i s t h e 
m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s h e a r i n g l o s s . 

On O c t o b e r 18, 1985, c l a i m a n t f i l e d a c l a i m f o r l o s s o f 
h e a r i n g due t o e x c e s s i v e i n d u s t r i a l n o i s e . The e m p l o y e r i s s u e d 
i t s d e n i a l o f c o m p e n s a b i l i t y on A u g u s t 20, 1986. 

The e m p l o y e r was n o t p r e d j u d i c e d i n any way by t h e 
a l l e g e d d e l a y i n c l a i m a n t ' s n o t i c e o f i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The e m p l o y e r o f f e r s two a r g u m e n t s t o s u p p o r t i t s 
d e n i a l . The f i r s t i s t h a t t h e R e f e r e e had no j u r i s d i c t i o n o v e r 
t h i s c l a i m because i t was n o t t i m e l y f i l e d u nder t h e v e r s i o n o f 
ORS 656.807 i n e f f e c t a t t h e t i m e c l a i m a n t f i l e d h i s o c c u p a t i o n a l 
d i s e a s e c l a i m . The second argument i s t h a t c l a i m a n t f a i l e d t o 
p r o v e a r a t e a b l e h e a r i n g l o s s and t h u s has s u f f e r e d no compe n s a b l e 
i n j u r y . 

The v e r s i o n o f ORS 656.807 i n f o r c e when t h i s c l a i m was 
f i l e d p r o v i d e d : 

" ( 1 ) * * * [ A ] l l o c c u p a t i o n a l d i s e a s e c l a i m s 
. s h a l l be v o i d u n l e s s a c l a i m i s f i l e d w i t h t h e 

i n s u r e r o r s e l f - i n s u r e d e m p l o y e r w i t h i n f i v e 
y e a r s a f t e r t h e l a s t e x p o s u r e i n employment 
s u b j e c t t o t h e w o r k e r s ' c o m p e n s a t i o n l aw and 
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w i t h i n 180 days f r o m t h e d a t e t h e c l a i m a n t 
becomes d i s a b l e d o r i s i n f o r m e d by a p h y s i c i a n 
t h a t t h e c l a i m a n t i s s u f f e r i n g f r o m an 
o c c u p a t i o n a l d i s e a s e , w h i c h e v e r i s l a t e r . " 

The f i r s t r e q u i r e m e n t o f t h e s t a t u t e i s t h a t a c l a i m be 
f i l e d w i t h i n f i v e y e a r s a f t e r t h e l a s t i n j u r i o u s e x p o s u r e . I n 
t h i s c a s e , c l a i m a n t c o n t i n u e d t o work under c o n d i t i o n s o f n o i s e 
c a p a b l e o f c a u s i n g h e a r i n g l o s s when he f i l e d h i s c l a i m ; t h u s he 
s a t i s f i e d t h e f i r s t r e q u i r e m e n t . 

I n a d d i t i o n , t h e c l a i m must be f i l e d w i t h i n 180 days o f 
t h e d a t e c l a i m a n t became d i s a b l e d o r has been a d v i s e d t h a t he has 
an o c c u p a t i o n a l d i s e a s e , w h i c h e v e r i s l a t e r . H e r e , c l a i m a n t d i d 
n o t f i l e a c l a i m w i t h i n 180 days o f J u l y 17, 1971 when he saw a 
d o c t o r a b o u t a h e a r i n g p r o b l e m . The e m p l o y e r a r g u e s t h a t c l a i m a n t 
may n o t r e c o v e r because c l a i m a n t was i n f o r m e d o f h i s d i s e a s e by 
Dr. Chowning i n 1971 and he f a i l e d t o f i l e h i s c l a i m w i t h i n t h e 
180 day l i m i t . 

T h i s a r g u m e n t must be r e j e c t e d f o r t h r e e r e a s o n s : 

( 1 ) Case law r e q u i r e s t h a t t h e c l a i m a n t be c l e a r l y t o l d 
t h a t h i s i n j u r y i s caused by work so t h a t t h e l i m i t a t i o n p e r i o d 
may commence. See R o b i n s o n v. SAIF, 69 Or App 534 ( 1 9 8 4 ) . T h i s 
r e q u i r e m e n t i s n o t met i f some d o c t o r s t e l l t h e c l a i m a n t h i s 
h e a r i n g l o s s m i g h t be work r e l a t e d and o t h e r d o c t o r s t e l l h i m i t 
i s n o t . Davidson- B a k i n g v. I n d u s t r i a l I n d e m n i t y , 20 Or App 508 
( 1 9 7 5 ) . Nor i s i t s u f f i c i e n t f o r a d o c t o r t o t e l l t h e c l a i m a n t 
t h a t t h e r e i s a r e l a t i o n s h i p between h i s m e d i c a l d i f f i c u l t i e s and 
h i s w o r k . The d o c t o r must c l e a r l y s t a t e t h e c l a i m a n t ' s i n j u r y i s 
c a u s e d by h i s w o r k . See T e m p l e t o n v. Pope & T a l b o t , I n c . , 7 Or 
App 119 ( 1 9 7 1 ) . 

H e r e , c l a i m a n t saw Dr. Chowning because h i s e a r had been 
p l u g g e d up f o r s e v e r a l weeks; he a l s o r e p o r t e d t h a t he had some 
h e a r i n g l o s s f o r s e v e r a l y e a r s . Dr. Chowning c l e a r e d c l a i m a n t ' s 
e a r and p e r f o r m e d an a u d i o g r a m . The a u d i o g r a m i n d i c a t e d c l a i m a n t 
had h i g h - t o n e h e a r i n g l o s s and a c o u s t i c t r a u m a . Dr. Chowning 
recommended t h a t c l a i m a n t use h e a r i n g p r o t e c t i o n a t w o r k . 

Dr. Chowning t o l d him h i s h e a r i n g l o s s was t y p i c a l o f 
p e o p l e who work a r o u n d h i g h i n d u s t r i a l n o i s e e x p e r i e n c e . T h e r e i s 
no e v i d e n c e t h a t Dr. Chowning c l e a r l y s t a t e d t h a t c l a i m a n t ' s 
h e a r i n g l o s s was due t o i n d u s t r i a l e x p o s u r e . Thus, u n d e r t h e c a s e 
l a w , t h e s t a t u t e d i d n o t b e g i n t o r u n w i t h t h e 1971 o f f i c e v i s i t . 

( 2 ) The s t a t u t e r e q u i r e s t h a t t h e c l a i m a n t be d i s a b l e d 
b e f o r e t h e l i m i t a t i o n p e r i o d w i l l b e g i n t o r u n . D i s a b i l i t y f o r 
t h e p u r p o s e s o f ORS 656.807 means i n a b i l i t y t o w o r k . I t does n o t 
mean l o s s o f use o r f u n c t i o n . M o r e o v e r , i t does n o t mean r a t e a b l e 
l o s s u n d e r t h e M e d i c a l D i r e c t o r ' s r u l e s . I n R o b i n s o n , s u p r a , t h e 
c o u r t f o u n d t h a t c l a i m a n t was d i s a b l e d f o r p u r p o s e s o f 656.807 
when she t e r m i n a t e d employment due t o h e r o c c u p a t i o n a l d i s e a s e , 
a l t h o u g h she had s u f f e r e d d i z z y s p e l l s and c h r o n i c f a t i g u e b e f o r e 
t h a t t i m e . 

I n J o h n s o n v. SAIF, 53 Or App 627 ( 1 9 8 1 ) , t h e c l a i m a n t 
was f o u n d d i s a b l e d when she c o u l d no l o n g e r work due t o her back 
p a i n even t h o u g h she had e a r l i e r s u f f e r e d s e v e r e back p a i n c a u s i n g 
h e r t o m i s s s e v e r a l weeks o f w o r k . S i m i l a r l y , i n M a t h i s v. S A I F , 
10 Or App 139 ( 1 9 7 2 ) , t h e c o u r t f o u n d t h e c l a i m a n t d i s a b l e d f o r 
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p u r p o s e s o f 656.807 t h e 'day she l e f t work a l t h o u g h she had 
" s u f f e r e d " f r o m a s b e s t o s i s f o r 10 days b e f o r e . I n t h a t c a s e , t h e 
c o u r t q u o t e d P r o f e s s o r L a r s o n and n o t e d t h a t t h e d a t e o f •.' 
d i s a b i l i t y was used f o r l i m i t a t i o n s p e r i o d p u r p o s e s because i t 
p r o d u c e d a b r i g h t T i n e * t e s t w h i c h was " c e s s a t i o n o f work on a 
d e f i n i t e d a t e . " The• c o u i t c o n c l u d e d t h a t the' d i s a b i l i t y l a n g u a g e 
o f 656.807 c o n f o r m e d t o t h a t v i e w . Thus, i n t h i s c a s e , where 
c l a i m a n t n e v e r l e f t work due t o t h e h e a r i n g l o s s , he has n e v e r 
become d i s a b l e d so as t o b e g i n t h e l i m i t a t i o n s p e r i o d . 

( 3 ) F i n a l l y , i n o r d e r t o bar t h e c l a i m , t h e e m p l o y e r 
w o u l d a l s o have t o show t h a t i t was p r e j u d i c e d because o f t h e 
d e l a y i n f i l i n g . I n k l e y v. F o r e s t F i b e r P r o d u c t s Co., 288 OR 337 
( 1 9 8 0 ) ; R o b i n s o n v. SAIF, s u p r a . T h e r e f o r e , even i f c l a i m a n t had 
been d i s a b l e d and even i f i n 1971 h i s d o c t o r had t o l d him t h a t h i s 
h e a r i n g l o s s was due t o t h e i n d u s t r i a l i n j u r y , h i s c l a i m was n o t 
b a r r e d because t h e r e i s n e i t h e r c o n t e n t i o n n o r p r o o f t h a t t h e 
e m p l o y e r was p r e j u d i c e d . I n d e e d , h e a r i n g t e s t s were p e r f o r m e d a t 
t h e p l a n t under t h e a u s p i c e s o f t h e e m p l o y e r ; t h e e m p l o y e r was 
aware o f t h e h e a r i n g l o s s and had m o n i t o r e d i t . 

F i n a l l y , t h e e m p l o y e r a r g u e s t h a t c l a i m a n t ' s h e a r i n g 
l o s s i s due t o t h e a g i n g p r o c e s s and t h e r e f o r e n o t c o m p e n s a b l e . 
As used i n t h e p r e s e n t c a s e , r a t e a b l e h e a r i n g l o s s means l o s s o f 
h e a r i n g t h a t i s above and beyond p r e s b y c u s i s . We have f o u n d t h a t 
c l a i m a n t d i d s u f f e r h e a r i n g l o s s beyond p r e s b y c u s i s . We r e l i e d 
f o r t h i s f i n d i n g on t h e h e a r i n g t e s t s a d m i n i s t e r e d by t h e e m p l o y e r 
o v e r t h e y e a r s and t h e t e s t s p e r f o r m e d by Derek S.' L ipman. We 
have r e j e c t e d t h e o p i n i o n o f Dr. M e t t l e r t h a t t h e r e i s no n o t a b l e 
l o s s as u n r e l i a b l e because i t i s based on a b e r r a n t a u d i o g r a m 
r e s u l t s . 

A l t h o u g h we a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m i s t i m e l y as w e l l as c o m p e n s a b l e , we 
d i s a g r e e t h a t t h e e m p l o y e r ' s d e n i a l s h o u l d be s e t a s i d e o n l y w i t h 
r e s p e c t t o t h e p o s t - 1 9 7 1 h e a r i n g l o s s . T h e r e f o r e , we r e v e r s e t h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t f o u n d c l a i m a n t ' s p r e - 1 9 7 1 
h e a r i n g l o s s n o t c o m p e n s a b l e . A c c o r d i n g l y , t h e e m p l o y e r ' s d e n i a l 
i s s e t a s i d e w i t h r e s p e c t t o c l a i m a n t ' s p r e - 1 9 7 1 h e a r i n g l o s s , as 
w e l l as h i s p o s t - 1 9 7 1 h e a r i n g l o s s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2 1 , 1987 i s r e v e r s e d 
i n p a r t . The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l i s s e t a s i d e i n i t s 
e n t i r e t y and t h e c l a i m i s remanded t o t h e e m p l o y e r f o r p r o c e s s i n g 
a c c o r d i n g t o l a w . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e 
o f $770, t o be p a i d by t h e s e l f - i n s u r e d e m p l o y e r . A c l i e n t - p a i d 
f e e , n o t t o e x c e e d $1,170, i s a p p r o v e d . 

JOHN C. WOOD, Claimant WCB 88-20635 
B i e l , et a l . , Claimant's Attorneys February 3, 1989 
Scheminske & Lyons, Defense Attorneys Order Dismissing Request for Board 
Cummins, et a l . , Defense Attorneys Review (Remanding) 
SAIF Corp Legal, Defense Attorney 
Terri Borchers, Assistant Attorney General 

S a f e c o I n s u r a n c e Company has r e q u e s t e d B o a r d r e v i e w o f 
R e f e r e e I r v i n g ' s J a n u a r y 20, 1989 o r d e r t h a t j o i n e d i t , L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , and t h e SAIF C o r p o r a t i o n (on b e h a l f o f 
an a l l e g e d n o n c o m p l y i n g e m p l o y e r ) , as p a r t i e s t o a f o r t h c o m i n g 
h e a r i n g . We have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e w h e t h e r t h e 

-237-



R e f e r e e ' s o r d e r i s a f i n a l o r d e r , w h i c h i s s u b j e c t - t o . r e v i e w . ".Joseph 
W i l s o n , 40 Van N a t t a 66 ( 1 9 8 8 ) . We c o n c l u d e t h a t we l a c k j u r i s d i c t i o n 
t o c o n s i d e r t h e r e q u e s t . 

FINDINGS 

On J a n u a r y 17, 1989, U n d e r w r i t e r s A d j u s t i n g Company moved f o r 
t h e j o i n d e r o f S a f e c o , L i b e r t y N o r t h w e s t , and SAIF (on b e h a l f o f A n g e l l 
T r a n s p o r t , an a l l e g e d n o n c o m p l y i n g e m p l o y e r ) , as n e c e s s a r y p a r t i e s t o a 
f o r t h c o m i n g h e a r i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f , and t h e 
r e s p o n s i b i l i t y f o r , c l a i m a n t ' s c u r r e n t l e f t s h o u l d e r c o n d i t i o n . 

On J a n u a r y 20, 1989, R e f e r e e I r v i n g g r a n t e d t h e m o t i o n . I n 
a d d i t i o n t o j o i n i n g t h e a f o r e m e n t i o n e d e n t i t i e s as p a r t i e s , t h e R e f e r e e 
d i r e c t e d t h a t new f i l e s be c r e a t e d and t h a t n o t i c e s o f h e a r i n g be s e n t 
t o a l l p a r t i e s t o t h e p r o c e e d i n g . F i n a l l y , t h e R e f e r e e d i r e c t e d , t h a t 
t h e n e w l y c r e a t e d case numbers be c o n s o l i d a t e d f o r t h e f o r t h c o m i n g 
h e a r i n g . 

On J a n u a r y 24, 1989, S a f e c o r e q u e s t e d Board r e v i e w o f t h e 
R e f e r e e ' s o r d e r . 

ULTIMATE FINDINGS 

The R e f e r e e ' s o r d e r d i d n o t f i n a l l y deny or a l l o w t h e c l a i m , 
nor d i d i t f i x t h e amount o f c l a i m a n t ' s c o m p e n s a t i o n . 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one w h i c h d i s p o s e s o f a c l a i m so t h a t no 
f u r t h e r a c t i o n i s r e q u i r e d . . P r i c e v. SAIF, 296 Or 3 1 1 , 315 ( 1 9 8 4 ) . A 
d e c i s i o n w h i c h n e i t h e r d e n i e s t h e c l a i m , n or a l l o w s i t and f i x e s t h e 
amount o f c o m p e n s a t i o n , i s n o t an a p p e a l a b l e f i n a l o r d e r . Lindamood v. 
SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; M e n d e n h a l l v. SAIF, 16 Or App 136, 139, 
r e v den ( 1974 ) . 

He r e , t h e R e f e r e e ' s o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , nor 
a l l o w e d , t h e c l a i m . M o r e o v e r , t h e o r d e r d i d n o t f i x t h e amount o f 
c l a i m a n t ' s c o m p e n s a t i o n . R a t h e r , t h e o r d e r j o i n e d s e v e r a l p o t e n t i a l l y 
r e s p o n s i b l e e m p l o y e r s / i n s u r e r s as n e c e s s a r y p a r t i e s f o r a f u t u r e 
h e a r i n g . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e H e a r i n g s D i v i s i o n i s 
r e q u i r e d as a r e s u l t o f t h e R e f e r e e ' s o r d e r , we c o n c l u d e t h a t i t i s n o t 
a f i n a l , a p p e a l a b l e o r d e r . P r i c e v. SAIF, s u p r a ; Lindamood v. SAIF, 
s u p r a ; W i l l i a m L. M i l l e r , 39 Van N a t t a 1020 ( 1 9 8 7 ) . C o n s e q u e n t l y , we 
l a c k j u r i s d i c t i o n t o c o n s i d e r t h e i s s u e s r a i s e d by t h e r e q u e s t f o r 
r e v i e w . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d and 
t h i s m a t t e r i s remanded t o R e f e r e e I r v i n g f o r f u r t h e r p r o c e e d i n g s . 

I T IS SO ORDERED. 
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BUDDY TILLMAN, Claimant Own Motion 86-0445M 
Vick & Gutzler, Claimant's Attorneys February 3, 1989 
Lin A. Zimmerman, Defense Attorney Own Motion Order 

On September 24, 1986 t h e Board i s s u e d an Own M o t i o n 
O r d e r whereby c l a i m a n t ' s c l a i m was reo p e n e d w i t h t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t o commence March 3 1 , 1986. EBI Companies was 
a u t h o r i z e d t o r e c o v e r i t s o v e r p a y m e n t f r o m c l a i m a n t ' s b i m o n t h l y 
t i m e l o s s c h e c k s i n t h e amount o f 25 p e r c e n t . C l a i m a n t has asked 
t h e B o a r d t o r e c o n s i d e r t h i s a u t h o r i z a t i o n and d i r e c t EBI t o pay 
him h i s f u l l t i m e l o s s check e v e r y two weeks. EBI c o n t e n d s t h e 
Boa r d ' s September 24, 1986 o r d e r i s f i n a l and s h o u l d be u p h e l d . 

ORS 6 5 6 . 2 7 8 ( 1 ) a u t h o r i z e s t h e Board t o ". . . m o d i f y , 
change o r t e r m i n a t e f o r m e r f i n d i n g s , o r d e r s o r awards i f i n i t s 
o p i n i o n s uch a c t i o n i s j u s t i f i e d . " The e x c e p t i o n s t o t h i s r u l e 
o u t l i n e d - i n ORS 6 5 6 . 2 7 8 ( 5 ) do n o t a p p l y t o t h i s i s s u e i n t h i s 
c a s e . We c o n c l u d e , t h e r e f o r e , we have t h e a u t h o r i t y .to g r a n t t h e 
r e l i e f c l a i m a n t s e e k s i f we f i n d s u f f i c i e n t j u s t i f i c a t i o n . 

The B o a r d i s s u e d two o r d e r s i n t h i s c a s e , b o t h i n 1986, 
w h e r e i n i t was s t a t e d t h a t EBI c o u l d r e c o v e r any o v e r p a y m e n t f r o m 
f u r t h e r t e m p o r a r y o r permanent d i s a b i l i t y b e n e f i t s . B o t h o f t h e s e 
o r d e r s p r e d a t e d t h e i s s u a n c e o f W i l l i a m J . D a l e , 39 Van N a t t a 632 
( 1 9 8 7 ) and H a r o l d D. B a t e s , 38 Van N a t t a 992 ( 1 9 8 7 ) . These cases 
p e r m i t r e c o v e r y , o f o v e r p a i d d i s a b i l i t y b e n e f i t s f r o m p e r m a n e n t 
d i s a b i l i t y awards o n l y . I t i s our c o n c l u s i o n t h a t EBI p r o p e r l y 
h e l d back 25 p e r c e n t o f c l a i m a n t ' s b i m o n t h l y t i m e l o s s p ayments 
a n d , t h e r e f o r e , s h o u l d n o t be r e q u i r e d t o r e p a y t h e s e amounts t o 
c l a i m a n t . However, we c o n c l u d e we have t h e a u t h o r i t y t o l i m i t 
E BI's f u t u r e r e c o v e r y o f o v e r p a i d amounts f r o m c l a i m a n t ' s 
s u b s e q u e n t awards o f per m a n e n t d i s a b i l i t y o n l y . 

T h e r e f o r e , commencing t h e d a t e o f t h i s o r d e r , EBI i s 
d i r e c t e d t o pay c l a i m a n t h i s f u l l t e m p o r a r y d i s a b i l i t y b e n e f i t 
c h e c k i n a c c o r d a n c e w i t h t h e a p p l i c a b l e l a w . Any f u r t h e r r e c o v e r y 
o f o v e r p a i d b e n e f i t s w i l l be t a k e n f r o m f u t u r e p e r m a n e n t 
d i s a b i l i t y b e n e f i t s . C l a i m a n t ' s a t t o r n e y i s awarded 25% o f t h e 
a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o ex c e e d $400 
as a r e a s o n a b l e a t t o r n e y ' s f e e . 

I T IS SO ORDERED. 

FRANK L. DUNN, Claimant 
nnnn-Hin R F c t p l l . C l a i m a n t ' s A t t o r n e y 

WCB 87-05740 
February 9, 1989 



I i l l - v n y m i ! 
» w v ! 

On F e b r u a r y 1 1 , 1 9 8 8 , t h e a d m i n i s t r a t o r f o r t h e Board 
n o t i f i e d a l l p r a c t i t i o n e r s w i t h c a s e s c u r r e n t l y p e n d i n g r e v i e w 
t h a t e x e c u t e d r e t a i n e r a g r e e m e n t s or r e f e r r a l l e t t e r s , and 
s t a t e m e n t o f s e r v i c e s w o u l d be r e q u i r e d i n a l l c a s e s t h a t i n v o l v e d 
t h e a p p r o v a l o f an a s s e s s e d , c l i e n t - p a i d , o r e x t r a o r d i n a r y f e e . 
The p r a c t i t i o n e r s were f u r t h e r a d v i s e d t h a t t o r e c e i v e s u c h 
a p p r o v a l a s t a t e m e n t o f s e r v i c e s s h o u l d be f i l e d w i t h i n 15 days 
a f t e r t h e s u b m i s s i o n o f s t i p u l a t i o n s and d i s p u t e d c l a i m 
s e t t l e m e n t s . 

CONCLUSIONS 

P u r s u a n t to'ORS 6 5 6 . 2 9 5 ( 8 ) , a Board o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f s u c h 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , o r 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
4 4 4 , 447 ( 1 9 8 6 T T -

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a w o r k e r ' s r i g h t t o , o r amount o f , c o m p e n s a t i o n 
due. Farmers I n s . Group v. SAIF, 301 Or 6 1 2 , 619 ( 1 9 8 6 ) . 
F u r t h e r m o r e , t h e C o u r t has s u g g e s t e d t h a t t h e a t t o r n e y f e e award 
need n o t accompany an o r d e r r e g a r d i n g t h e m e r i t s o f t h e c a s e . 
G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530 , 534-35 & n. 3 
( 1 9 8 8 ) ; Farmers I n s . Group v. SAIF, s u p r a . 

R e l y i n g upon t h e s e a u t h o r i t i e s , we have p r e v i o u s l y h e l d 
t h a t we have j u r i s d i c t i o n t o c o n s i d e r r e q u e s t s f o r a u t h o r i z a t i o n 
o f c l i e n t - p a i d f e e s where o u r o r d e r s d i d n o t a d d r e s s t h e i s s u e o f 
e i t h e r t h e c o u n s e l ' s e n t i t l e m e n t t o , o r t h e amount o f , a 
c l i e n t - p a i d f e e . B e t t y J . E y l e r , 40 Van N a t t a 977 ( 1 9 8 8 ) ; Jane E. 
S t a n l e y , 40 Van N a t t a 831 ( 1 9 8 8 ) . However, we have c o n c l u d e d t h a t 
t o r e c e i v e a u t h o r i z a t i o n , t h e r e q u e s t must be i n c o m p l i a n c e w i t h 
t h e B o a r d r u l e s . S t a n l e y , s u p r a ; E y l e r , s u p r a . C o n s e q u e n t l y , 
r e q u e s t s must be ac c o m p a n i e d by an e x e c u t e d r e t a i n e r a g r e e m e n t and 
a s t a t e m e n t o f s e r v i c e s , w h i c h s h a l l be f i l e d w i t h i n 15 days a f t e r 
t h e " p r o c e e d i n g . " OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) ; 4 3 8 - 1 5 - 0 1 0 ( 5 ) ; 
4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . 

H e r e , t h e a u t h o r i z a t i o n r e c m p s h h a c 



c o n s i d e r i n g t h e . f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e 
a c l i e n t - p a i d fee, jpa'yable f r o m t h e i n s u r e r t o i t s c o u n s e l , n o t t o 
e x c e e d $404 .50 ." *. 

I T IS SO ORDERED. 

SHIRLEY FOURIER, Claimant WCB 86-14932 
Michael Dye, Claimant's Attorney February 9, 1989 
Judy Johnson (SAIF), Defense Attorney Order on Review 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s o r d e r , t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f m e d i c a l s e r v i c e s r e l a t i n g 
t o h er l e f t knee. 

ISSUES 

1 . Whether c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m i s b a r r e d 
by r e s j u d i c a t a . 

2. Whether c l a i m a n t ' s i n d u s t r i a l i n j u r y t o h e r l e f t 
knee was a m a t e r i a l c o n t r i b u t i n g cause o f her need f o r t h e c l a i m e d 
m e d i c a l s e r v i c e s . 

FINDINGS OF FACT 

C l a i m a n t o r i g i n a l l y i n j u r e d her l e f t knee i n September 
1975 i n t h e c o u r s e o f her employment as a t e a c h e r ' s a i d e when she 
s t e p p e d on a r o c k and t w i s t e d her knee w h i l e w a l k i n g a c r o s s a 
p l a y g r o u n d . SAIF a c c e p t e d t h e c l a i m f o r t h e i n j u r y and t h e c l a i m 
was c l o s e d by d e t e r m i n a t i o n O r d e r d a t e d O c t o b e r 3 1 , 1975 w i t h no 
award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . 

C l a i m a n t i n j u r e d h e r l e f t knee a second t i m e i n November 
1978 w h i l e w o r k i n g f o r t h e same e m p l o y e r when she s t e p p e d down 
f r o m a p o r c h . SAIF a l s o a c c e p t e d t h e c l a i m f o r t h a t i n j u r y and 
t h e c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r d a t e d J u l y 18, 1980 
w i t h no award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . 

On J u l y 22, 1983, SAIF i s s u e d a d e n i a l o f an 
a n t i - i n f l a m m a t o r y m e d i c a t i o n t a k e n by c l a i m a n t f o r h e r l e f t knee. 
The b a s i s o f t h e d e n i a l was t h a t t h e m e d i c a t i o n was f o r an 
u n d e r l y i n g o s t e o a r t h r i t i c c o n d i t i o n r a t h e r t h a n any r e s i d u a l 
e f f e c t o f t h e November 1978 i n d u s t r i a l i n j u r y . C l a i m a n t t i m e l y 
r e q u e s t e d a h e a r i n g on t h e d e n i a l and t h e r e q u e s t came t o h e a r i n g 
b e f o r e R e f e r e e F o s t e r i n J a n u a r y 1984. M e d i c a l r e p o r t s w h i c h 
e i t h e r a f f i r m e d o r d e n i e d a c a u s a l r e l a t i o n b e t w e e n t h e 1978 
i n d u s t r i a l i n j u r y and c l a i m a n t ' s t h e n - c u r r e n t c o n d i t i o n were 
s u b m i t t e d as p a r t o f t h e r e c o r d . C l a i m a n t t e s t i f i e d c o n c e r n i n g 
her i n j u r i e s and o n g o i n g symptoms. On J a n u a r y 20, 1984, R e f e r e e 
F o s t e r i s s u e d an O p i n i o n and O r d e r i n w h i c h he u p h e l d SAIF's 
m e d i c a l s e r v i c e s d e n i a l on t h e g r o u n d t h a t t h e r e was no c a u s a l 
r e l a t i o n between c l a i m a n t ' s d e g e n e r a t i v e l e f t knee c o n d i t i o n and 
t h e 1978 i n d u s t r i a l i n j u r y . The o r d e r was l a t e r a f f i r m e d by t h e 
B o a r d and was n o t f u r t h e r a p p e a l e d . 

I n F e b r u a r y 1986, c l a i m a n t began t r e a t i n g w i t h Dr. Cook, 
an o r t h o p e d i c s u r g e o n . He d i a g n o s e d advanced d e g e n e r a t i o n o f t h e 
m e d i a l c o m p a r t m e n t o f t h e l e f t knee and recommended s u r g e r y . The 
f o l l o w i n g m o n t h , Dr. Cook p e r f o r m e d a l e f t m e d i a l 
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h e m i a r t h r o p l a s t y . ' On O c t o b e r 22, 1986, SAIF i s s u e d an a g g r a v a t i o n 
d e n i a l o f c l a i m a n t 1 s l e f t knee c o n d i t i o n . The b a s i s o f . t h e d e n i a l 
was t h a t t h e r e was no c a u s a l r e l a t i o n b etween c l a i m a n t ' s 
t h e n - c u r r e n t l e f t knee c o n d i t i o n and her 1978. i n d u s t r i a l i n j u r y . 
C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g on t h e d e n i a l . Because 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s on t h e ' 1978 i n d u s t r i a l i n j u r y had 
e x p i r e d , an own m o t i o n f i l e was e s t a b l i s h e d and SATF's a g g r a v a t i o n 
d e n i a l was r e s t y l e d as a d e n i a l o f m e d i c a l s e r v i c e s f o r purpos e s ' 
o f t h e c u r r e n t h e a r i n g . 

C l a i m a n t has d e g e n e r a t i v e o s t e o a r t h r i t i s o f t h e l e f t 
knee w h i c h p r e e x i s t e d h er 1978 i n d u s t r i a l i n j u r y . T h e r e i s a 
p o s s i b i l i t y t h a t t h e 1978 i n d u s t r i a l i n j u r y a c c e l e r a t e d o r 
p e r m a n e n t l y w o rsened c l a i m a n t ' s o s t e o a r t h r i t i s . 

OPINION AND CONCLUSIONS 

Res J u d i c a t a 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f 
c l a i m s and i s s u e s p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas S c h o o l 
D i s t r i c t v. W h i t e , 305 Or 48, 50, m o d i f i e d , 305 Or 468 ( 1 9 8 8 ) . 
" C l a i m p r e c l u s i o n " i s t h e name f o r t h e p r e c l u s i v e e f f e c t o f a 
p r i o r a d j u d i c a t i o n on a c l a i m and " i s s u e p r e c l u s i o n " f o r t h e 
p r e c l u s i v e e f f e c t o f a p r i o r a d j u d i c a t i o n on an i s s u e . I d . ; 
R e s t a t e m e n t (Second) o f Ju d g m e n t s , I n t r o d u c t i o n a t 1-5 ( 1 9 8 2 ) . 

The r u l e o f c l a i m p r e c l u s i o n i s t h a t i f a c l a i m i s 
l i t i g a t e d t o a f i n a l j u d g m e n t , t h e j u d g m e n t p r e c l u d e s a s u b s e q u e n t 
a c t i o n between t h e same p a r t i e s on t h e same c l a i m o r any p a r t 
t h e r e o f . I d . §§ 17-19, 24; see a l s o C a r r v. A l l i e d P l a t i n g Co., 
81 Or App 3TT6", 309 (1986 ) ; M i l l i o n v. SAIF,-. 45 Or App 1097, 1102 / 
r e v den 289 Or 337 ( 1 9 8 0 ) . A c l a i m o r cause o f a c t i o n i s an 
a g g r e g a t e o f o p e r a t i v e f a c t s w h i c h compose a s i n g l e o c c a s i o n f o r 
j u d i c i a l ( o r a d m i n i s t r a t i v e ) r e l i e f . C a r r v. A l l i e d P l a t i n g Co., 
s u p r a , 81 Or App a t 310. : The number o f o p e r a t i v e f a c t s v i e w e d as 
p a r t o f t h e same c l a i m must be d e t e r m i n e d by p r a c t i c a l 
c o n s i d e r a t i o n s such as w h e t h e r t h e f a c t s a r e r e l a t e d i n t i m e , 
s p a c e , o r i g i n , o r m o t i v a t i o n , w h e t h e r t h e y f o r m a c o n v e n i e n t t r i a l 
u n i t , and w h e t h e r t h e i r t r e a t m e n t as a u n i t c o n f o r m s t o t h e 
p a r t i e s ' e x p e c t a t i o n s - . R e s t a t e m e n t (Second) o f Judgments § 
2 6 ( l ) ( a ) ( 1 9 8 2 ) ; see a l s o Dean v. E x o t i c V e n e e r s , I n c . , 271 Or 
188, 192-93 ( 1 9 7 5 ) ; C a r r v. A l l i e d P l a t i n g Co.., s u p r a , 81 Or App 
a t 310. 

The r u l e o f i s s u e p r e c l u s i o n i s t h a t i f an i s s u e o f f a c t 
or law i s a c t u a l l y l i t i g a t e d and d e t e r m i n e d by a v a l i d f i n a l 
j u d g m e n t and t h e d e t e r m i n a t i o n i s e s s e n t i a l t o t h e j u d g m e n t , t h e 
d e t e r m i n a t i o n i s c o n c l u s i v e i n a s u b s e q u e n t a c t i o n b etween t h e 
p a r t i e s , w h e t h e r on t h e same o r a d i f f e r e n t c l a i m . N o r t h 
Clackamas S c h o o l D i s t r i c t v. W h i t e , s u p r a , 305 Or a t 53; 
R e s t a t e m e n t (Second) o f Judgments § 27 ( 1 9 8 2 ) . 

A R e f e r e e ' s O p i n i o n and O r d e r i s a " j u d g m e n t " w i t h i n t h e 
meaning o f t h e above r u l e s . See N o r t h Clackamas S c h o o l D i s t r i c t 
v. W h i t e , s u p r a , 305 Or a t 51-53. 

The c l a i m w h i c h was t h e s u b j e c t o f R e f e r e e F o s t e r ' s 
J a n u a r y 1984 O p i n i o n and Orde r was a c l a i m f o r m e d i c a l s e r v i c e s i n 
t h e f o r m o f m e d i c a t i o n . The c u r r e n t c l a i m i s f o r m e d i c a l s e r v i c e s 
p r o v i d e d i n 1986. These two c l a i m s a r o s e a t d i f f e r e n t t i m e s and 
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none o f t h e m e d i c a l s e r v i c e s c l a i m e d a r e common t o e i t h e r c l a i m . 
The c l a i m s a r e d i s t i n c t , t h e r e f o r e , and t h e r u l e o f c l a i m 
p r e c l u s i o n does n o t a p p l y . See C o n s o l i d a t e d F r e i g h t w a y s v. 
P o e l w i j k , 81 Or App 3 1 1 , 315, r e v den 302 Or 296 ( 1 9 8 6 ) . 

The r u l e o f i s s u e p r e c l u s i o n , however, does a p p l y . One 
o f t h e i s s u e s l i t i g a t e d a t t h e 1984 h e a r i n g was t h e c a u s a l 
r e l a t i o n between c l a i m a n t ' s 1978 i n d u s t r i a l i n j u r y and her 
d e g e n e r a t i v e l e f t knee c o n d i t i o n . R e f e r e e F o s t e r d e t e r m i n e d t h a t 
t h e r e was no c a u s a l r e l a t i o n and t h a t d e t e r m i n a t i o n was e s s e n t i a l 
t o h i s d e c i s i o n . The m e d i c a l s e r v i c e s p r o v i d e d i n 1986 were f o r 
t h e same d e g e n e r a t i v e l e f t knee c o n d i t i o n . Under t h e s e 
c i r c u m s t a n c e s , t h e r u l e o f i s s u e p r e c l u s i o n mandates t h e 
c o n c l u s i o n t h a t t h e m e d i c a l s e r v i c e s p r o v i d e d f o r c l a i m a n t ' s 
d e g e n e r a t i v e l e f t knee c o n d i t i o n i n 1986 were n o t c a u s a l l y r e l a t e d 
t o t h e 1978 i n d u s t r i a l i n j u r y . See P r o c t o r v. SAIF, 68 Or App 
333, 335-36 ( 1 9 8 4 ) . A c c o r d i n g l y , SAIF's d e n i a l w i l l be u p h e l d on 
t h a t b a s i s . 

M e d i c a l S e r v i c e s 

A ssuming f o r t h e sake o f argument t h a t t h e r u l e o f i s s u e 
p r e c l u s i o n does n o t r e q u i r e a f f i r m a t i o n o f SAIF's 1986 m e d i c a l 
s e r v i c e s d e n i a l , c l a i m a n t has t h e b u r d e n o f p r o v i n g by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t her 1978 i n d u s t r i a l i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f t h e need f o r m e d i c a l s e r v i c e s i n 
1986. See F l o r e n c e v. SAIF, 55 Or App 467, 470 ( 1 9 8 1 ) . C l a i m a n t 
c o n t e n d s t h a t t h e 1978 i n d u s t r i a l i n j u r y a c c e l e r a t e d o r w o r s e n e d 
he r p r e e x i s t i n g d e g e n e r a t i v e l e f t knee c o n d i t i o n and t h u s t h a t t h e 
m e d i c a l s e r v i c e s p r o v i d e d i n 1986 were m a t e r i a l l y r e l a t e d t o t h e 
1978 i n d u s t r i a l i n j u r y . T h i s i s a complex i s s u e r e q u i r i n g e x p e r t 
m e d i c a l a n a l y s i s . See U r i s v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 
420, 424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) . 

The o n l y m e d i c a l o p i n i o n i n t h e r e c o r d c o n c e r n i n g t h e 
c a u s a l r e l a t i o n between c l a i m a n t ' s 1978 i n d u s t r i a l i n j u r y and t h e 
m e d i c a l s e r v i c e s p r o v i d e d i n 1986 i s a s h o r t , t w o - p a r a g r a p h l e t t e r 
by Dr. Cook. He c o n c l u d e d t h a t c l a i m a n t had d e g e n e r a t i v e 
a r t h r i t i s w h i c h p r e e x i s t e d t h e 1978 i n d u s t r i a l i n j u r y and o p i n e d 
t h a t " [ t ] h e 1978 i n d u s t r i a l i n j u r y c e r t a i n l y c o u l d have 
e x a c e r b a t e d o r a c c e l e r a t e d t h e d e t e r i o r a t i o n o f her knees b u t was 
n o t t h e p r i m a r y cause o f t h e c o n d i t i o n . " He p r o v i d e d no 
e x p l a n a t i o n o f t h e mechanism by w h i c h t h e e x a c e r b a t i o n o r 
a c c e l e r a t i o n c o u l d have o c c u r r e d . 

We r e a d Dr. Cook's o p i n i o n as s a y i n g t h a t t h e r e i s a 
m e d i c a l p o s s i b i l i t y t h a t t h e 1978 i n d u s t r i a l i n j u r y w o r s e n e d o r 
a c c e l e r a t e d c l a i m a n t ' s p r e e x i s t i n g l e f t knee a r t h r i t i s . The 
p o s s i b i l i t y o f a m a t e r i a l c o n t r i b u t i o n i s i n s u f f i c i e n t t o s a t i s f y 
c l a i m a n t ' s b u r d e n o f p r o o f . Queen v. SAIF, 61 Or App 702, 706 
( 1 9 8 3 ) ; Gormley v. SAIF, 52 Or App 1055, 1060 ( 1 9 8 1 ) . On t h e 
m e r i t s , t h e r e f o r e , we w o u l d c o n c l u d e t h a t t h e r e was no m a t e r i a l 
c a u s a l c o n n e c t i o n between c l a i m a n t ' s 1978 i n d u s t r i a l i n j u r y and 
t h e m e d i c a l s e r v i c e s p r o v i d e d f o r her l e f t knee i n 1986. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2 1 , 1987 i s a f f i r m e d . 
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B o a r d Member C r i d e r , c o n c u r r i n g i n t h e r e s u l t : 

I c o n c u r i n t h e Boa r d ' s c o n c l u s i o n t h a t t h e e v i d e n c e i s 
i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t ' s c u r r e n t need f o r m e d i c a l 
s e r v i c e s ( s p e c i f i c a l l y , N a p r o s y n ) i s m a t e r i a l l y r e l a t e d t o h e r 
i n d u s t r i a l i n j u r y . T h e r e f o r e , I a g r e e t h a t t t t e R e f e r e e ' s o r d e r , 
u p h o l d i n g t h e d e n i a l , must be a f f i r m e d . I do no*- a g r e e , h o w e v e r , 
w i t h t h e p r i m a r y g r o u n d o f t h e m a j o r i t y o p i n i o n . The c l a i m i s n o t 
b a r r e d by r e s j u d i c a t a . 

The i s s u e f r a m e d by t h e 1983 m e d i c a l s e r v i c e s d e n i a l was 
t h i s : Was c l a i m a n t ' s need f o r Napr o s y n r e l a t e d t o t h e c o m p e n s a b l e 
i n j u r y ? The i n s u r e r a t t h a t t i m e c o n t e n d e d t h a t c l a i m a n t ' s need 
f o r t r e a t m e n t was n o t r e l a t e d t o t h e compe n s a b l e i n j u r y b e cause i t 
was i n f a c t needed f o r t r e a t m e n t o f a p r e e x i s t i n g o s t e o a r t h r i t i s 
c o n d i t i o n t h a t had n o t been worsened by t h e i n d u s t r i a l i n j u r y . 
However, R e f e r e e F o s t e r u p h e l d t h e d e n i a l w i t h o u t a d o p t i n g t h i s 
v i e w . The R e f e r e e ' s r a t i o n a l e f o r u p h o l d i n g t h e 1983 d e n i a l i s 
n o t e n t i r e l y c l e a r ; t h a t i s , he made no f i n d i n g s o f f a c t . R a t h e r , 
he q u o t e d a p o r t i o n o f an u n i n t e l l i g i b l e p h y s i c i a n ' s r e p o r t and 
c h a r a c t e r i z e d t h e r e p o r t as s a y i n g t h a t t h e r e was "no r e l a t i o n s h i p 
b e tween h e r c u r r e n t knee c o n d i t i o n and h e r i n d u s t r i a l i n j u r y . " 
( Emphasis added.) Ex. 20. He went on t o f i n d t h a t , "The l e f t 
knee has c o n t i n u e d t o cause p r o b l e m s , b u t t h e t r e a t i n g p h y s i c i a n 
i n s i s t s t h e r e i s no r e l a t i o n s h i p t o t h e i n d u s t r i a l i n j u r y . " 

R e f e r e e F o s t e r ' s 1984 o r d e r d i d n o t d e c i d e w h e t h e r o r 
n o t t h e i n d u s t r i a l i n j u r y a g g r a v a t e d t h e u n d e r l y i n g o s t e o a r t h r i t i s 
b u t r a t h e r o n l y d e c i d e d t h a t c l a i m a n t ' s t h e n - c u r r e n t c o n d i t i o n and 
need f o r s e r v i c e s was u n r e l a t e d t o t h e i n d u s t r i a l i n j u r y . T h a t 
b e i n g t h e c a s e , no f i n d i n g i n t h e 1984 o r d e r r e q u i r e s us t o f i n d 
t h a t c l a i m a n t ' s need f o r s e r v i c e s i n 1986 was n o t r e l a t e d t o t h e 
i n d u s t r i a l i n j u r y . 

The Supreme C o u r t , i n N o r t h Clackamas S c h o o l D i s t r i c t v. 
W h i t e , 305 Or 48, m o d i f i e d , 305 Or 468 ( 1 9 8 8 ) , h e l d t h a t 
r e l i t i g a t i o n o f i s s u e s i s n o t p r e c l u d e d u n l e s s " t h e d e c i s i o n on a 
p a r t i c u l a r i s s u e o r d e t e r m i n a t i v e f a c t . . . was e s s e n t i a l t o t h e 
j u d g m e n t . " I d . , 305 Or a t 53 ( s l i p o p i n i o n o f F e b r u a r y 17, 1988 
a t 4 ) . I n t h i s case,, t h e R e f e r e e d i d not. d e c i d e w h e t h e r t h e 
p r e e x i s t i n g o s t e o a r t h r i t i s had been w o r s e n e d by t h e i n j u r y and 
such a f i n d i n g was n o t e s s e n t i a l t o t h e d e t e r m i n a t i o n t h a t m e d i c a l 
s e r v i c e s were p r o p e r l y d e n i e d . A l l t h a t was n e c e s s a r y t o t h e 
j u d g m e n t was t h e f i n d i n g t h a t t h e c l a i m a n t ' s t h e n - c u r r e n t 
c o n d i t i o n was n o t c o m p e n s a b l y r e l a t e d t o t h e i n d u s t r i a l i n j u r y . 
I n t h a t s e n s e , t h i s case i s v e r y s i m i l a r t o W h i t e . T h e r e , a 
R e f e r e e had d e t e r m i n e d i n an e x t e n t o f d i s a b i l i t y case t h a t t h e 
c l a i m a n t had f a i l e d t o e s t a b l i s h "a m e d i c a l c o n n e c t i o n b e t w e e n h e r 
p r e s e n t c o n d i t i o n and her i n d u s t r i a l i n j u r y . " The R e f e r e e a l s o 
o b s e r v e d t h a t c l a i m a n t had been u n a b l e t o e s t a b l i s h " t o what 
e x t e n t t h e n o d u l e s a r e r e l a t e d t o t h e h i p d i s c o m f o r t and t h e 
i n d u s t r i a l i n j u r y . " The C o u r t d e t e r m i n e d t h a t t h a t o r d e r d i d n o t 
p r e c l u d e t h e c l a i m a n t f r o m l a t e r s e e k i n g m e d i c a l s e r v i c e s f o r her 
h i p c o n d i t i o n . The C o u r t o b s e r v e d t h a t t h e f a c t t h a t t h e 
c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f t h e e a r l i e r h e a r i n g was 
u n r e l a t e d t o t h e compensable i n j u r y d i d n o t p r e c l u d e h e r f r o m 
s u b m i t t i n g e v i d e n c e t o s u g g e s t t h a t a t a l a t e r t i m e h e r c o n d i t i o n 
was so r e l a t e d . T h a t i.s e x a c t l y what we a r e f a c e d w i t h h e r e . 

T h e r e f o r e , c l a i m a n t i s n o t b a r r e d by r e s j u d i c a t a f r o m 
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l i t i g a t i n g t h e r e l a t i o n o f her c u r r e n t c o n d i t i o n t o t h e i n d u s t r i a l 
i n j u r y . M o r e o v e r , s i n c e t h e 1984 o r d e r made no f i n d i n g w i t h 
r e s p e c t t o t h e a f f e c t o f t h e compensable i n j u r y on t h e c l a i m a n t ' s 
o s t e o a r t h r i t i s c o n d i t i o n , she i s n o t p r e c l u d e d f r o m l i t i g a t i n g t h e 
q u e s t i o n w h e t h e r t h e compensable i n j u r y w o r s ened t h e 
o s t e o a r t h r i t i s c o n d i t i o n t h e r e b y e n t i t l i n g h e r t o m e d i c a l s e r v i c e s 
f o r h er o s t e o a r t h r i t i s c o n d i t i o n . These i s s u e s s h o u l d be d e c i d e d 
on t h e r e c o r d w i t h o u t r e f e r e n c e t o p r i n c i p l e s o f i s s u e p r e c l u s i o n . 

MARK F. GILLES, Claimant WCB 87-02778 & 87-02777 
Gal t o n , e t a l . , Claimant's Attorneys February 9, 1989 
Brian L. Pocock, Defense Attorney Order on Reconsideration 
Kevin Mannix, Defense Attorney 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r O r d e r on 
Review d a t e d J a n u a r y 17, 1989 t h a t r e v e r s e d a R e f e r e e ' s o r d e r 
f i n d i n g t h a t A e t n a I n s u r a n c e Company, r a t h e r t h a n L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , was r e s p o n s i b l e f o r c l a i m a n t ' s 
l o w back and neck c o n d i t i o n . S p e c i f i c a l l y , c l a i m a n t s u b m i t s t h a t 
we f a i l e d t o award h i s c o u n s e l a r e a s o n a b l e a t t o r n e y f e e f o r 
s e r v i c e s r e l a t e d t o o v e r t u r n i n g A e t n a ' s d e n i a l . 

An o r d e r d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t t o ORS 
656.307 i s s u e d p r i o r t o t h e h e a r i n g . C l a i m a n t ' s c o u n s e l r e n d e r e d 
s e r v i c e s w h i c h e v e n t u a l l y r e s u l t e d i n A e t n a ' s c o n c e s s i o n o f 
c o m p e n s a b i l i t y and t h e i s s u a n c e o f t h e .307 o r d e r . These s e r v i c e s 
p r i m a r i l y i n c l u d e d c o r r e s p o n d e n c e w i t h : ( 1 ) c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r ; ( 2 ) A e t n a ' s c l a i m s e x a m i n e r ; and ( 3 ) t h e C o m p l i a n c e 
D i v i s i o n r e q u e s t i n g t h e i s s u a n c e o f a .307 o r d e r . A t h e a r i n g , 
c l a i m a n t ' s c o u n s e l c o n t e n d e d t h a t c l a i m a n t ' s c o n d i t i o n c o n s t i t u t e d 
a "new i n j u r y , " f o r w h i c h L i b e r t y N o r t h w e s t was r e s p o n s i b l e . 
C l a i m a n t ' s w e e k l y t e m p o r a r y t o t a l d i s a b i l i t y r a t e on t h e L i b e r t y 
N o r t h w e s t "new i n j u r y " c l a i m i s l a r g e r t h a n t h e r a t e on t h e A e t n a 
a g g r a v a t i o n c l a i m . 

Among o t h e r t h i n g s , t h e R e f e r e e s e t a s i d e L i b e r t y 
N o r t h w e s t ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m and awarded 
c l a i m a n t ' s c o u n s e l a $1,400 i n s u r e r - p a i d a t t o r n e y f e e , t o be p a i d 
by L i b e r t y N o r t h w e s t . The R e f e r e e a l s o a s s e s s e d a p e n a l t y and a 
$800 a t t o r n e y f e e a g a i n s t A e t n a f o r an u n r e a s o n a b l e d e l a y i n 
r e s p o n d i n g t o c l a i m a n t ' s a g g r a v a t i o n c l a i m and f o r an u n r e a s o n a b l e 
d e l a y i n c o o p e r a t i n g i n t h e i s s u a n c e o f t h e .307 o r d e r . 

We r e v e r s e d t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
f o u n d L i b e r t y N o r t h w e s t , r a t h e r t h a n A e t n a , r e s p o n s i b l e f o r 
c l a i m a n t ' s l ow back and neck c o n d i t i o n . We a l s o c o n c l u d e d t h a t 
c l a i m a n t was n o t e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r was a f f i r m e d . 

On r e c o n s i d e r a t i o n , we a d h e r e t o o u r p r i o r o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n and m o d i f i c a t i o n . 

Under ORS 6 5 6 . 3 8 6 ( 1 ) , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d 
t o a r e a s o n a b l e c a r r i e r - p a i d f e e i f t h e c l a i m a n t p r e v a i l s f i n a l l y 
i n a h e a r i n g b e f o r e a R e f e r e e i n a " r e j e c t e d c a s e . " A " r e j e c t e d 
c a s e " i s a case i n w h i c h t h e c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
c o m p e n s a t i o n , as opposed t o t h e amount o f c o m p e n s a t i o n o r e x t e n t 
o f d i s a b i l i t y , i s a t i s s u e . S h o r t v. SAIF, 305 Or 5 4 1 , 545-46 
( 1 9 8 8 ) ; see S h o u l d e r s v. SAIF, 300 Or 606, 611-16 ( 1 9 8 6 ) . 

H e r e , c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n was 
r e s o l v e d p r i o r t o t h e h e a r i n g t h r o u g h t h e i s s u a n c e o f a .307 
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o r d e r . See f o r m e r ORS 656 . 307 ( 1 ) ; Hunt v. G a r r e t t F r e i g h t l i n e r s , 
92 Or App 40, 42 ( 1 9 8 8 ) ; Petshow v. Farm Bureau I n s u r a n c e Co., 76 
Or App 563, 569 ( 1 9 8 5 ) , r e v den 300 Or 722 ( 1 9 8 6 ) ; R o n a l d L. 
Warn e r , 40 Van N a t t a 1082, on r e c o n , 40 Van N a t t a 1194 ( 1 9 8 8 ) . 
T h u s , a f t e r t h e i s s u a n c e o f t h e .307 o r d e r , c o m p e n s a b i l i t y was n o t 
a t i s s u e . C o n s e q u e n t l y , no f e e may be awarded f o r s e r v i c e s a t 
h e a r i n g on t h e c o m p e n s a b i l i t y i s s u e . See D o n a l d D. D a v i s , 40 Van 
N a t t a 2000 ( 1 9 8 8 ) . M o r e o v e r , i f a c l a i m a n t i s e v e r e n t i t l e d t o an 
a t t o r n e y f e e under ORS 6 5 6 . 3 8 6 ( 1 ) i n a p u r e r e s p o n s i b i l i t y c a s e , 
t h i s w o u l d n o t be t h e case because c l a i m a n t ' s c o n t e n t i o n t h a t 
L i b e r t y N o r t h w e s t was r e s p o n s i b l e d i d n o t p r e v a i l . D o n a l d D. 
D a v i s , s u p r a . 

A l t h o u g h c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a f e e 
f o r s e r v i c e s a f t e r t h e i s s u a n c e o f t h e .307 o r d e r , we c o n c l u d e 
t h a t a f e e f o r s e r v i c e s r e n d e r e d b e f o r e t h e i s s u a n c e o f t h e .307 
o r d e r i s a p p r o p r i a t e . As a r e s u l t o f t h e a f o r e m e n t i o n e d e f f o r t s 
o f c l a i m a n t ' s c o u n s e l , A e t n a e v e n t u a l l y conceded c o m p e n s a b i l i t y , 
t h e r e b y p e r m i t t i n g t h e i s s u a n c e o f t h e .307 o r d e r . A f e e p a y a b l e 
by A e t n a f o r t h o s e e f f o r t s i s j u s t i f i e d u nder ORS 6 5 6 . 3 8 6 ( 1 ) . See 
f o r m e r OAR 438-47-015; D o n a l d D. D a v i s , s u p r a . A f t e r r e v i e w i n g 
t h e c i r c u m s t a n c e s o f t h i s c a s e , i n c l u d i n g c l a i m a n t ' s p r e v i o u s l y 
awarded $800 p e n a l t y - r e l a t e d a t t o r n e y f e e , and c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we c o n c l u d e t h a t a 
r e a s o n a b l e a t t o r n e y f e e f o r h i s c o u n s e l ' s " p r e - . 3 0 7 o r d e r " 
s e r v i c e s i s $600, t o be p a i d by A e t n a . 

A c c o r d i n g l y , o ur J a n u a r y 17, 1989 o r d e r i s w i t h d r a w n . 
On r e c o n s i d e r a t i o n , as s u p p l e m e n t e d and m o d i f i e d h e r e i n , we a d h e r e 
t o and r e p u b l i s h o u r p r i o r o r d e r , i n i t s e n t i r e t y . The p a r t i e s ' 
r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

ROBERT L. KREBS, Claimant WCB 87-17029 
Francesconi & Associates, Claimant's Attorneys February 9, 1989 
Gail Gage (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l r e l a t i n g t o 
c l a i m a n t ' s a r t e r i o s c l e r o s i s and a s s o c i a t e d s u r g e r y . We a f f i r m . 

ISSUE 

Whether t h e need f o r c l a i m a n t ' s l e f t c a r o t i d - s u b c l a v i a n 
b y pass s u r g e r y was a c c e l e r a t e d by h i s compensable l e f t hand i n j u r y . 

FINDINGS OF FACT 

C l a i m a n t p i n c h e d t h e f i n g e r s o f h i s l e f t hand b e t w e e n 
t h e ends o f two i r r i g a t i o n p i p e s i n June 1987 i n t h e c o u r s e o f h i s 
employment as a f a r m w o r k e r . About two weeks l a t e r , he n o t i c e d 
t h a t t h e t i p s o f t h e i n d e x , r i n g and l i t t l e f i n g e r s o f h i s l e f t 
hand were t u r n i n g p u r p l e . T h i s d i s c o l o r a t i o n l a t e r s p r e a d up t h e 
a f f e c t e d f i n g e r s . C l a i m a n t s o u g h t m e d i c a l t r e a t m e n t and a 
n a r r o w i n g o f t h e l e f t s u b c l a v i a n a r t e r y due t o c h r o n i c , a r t e r i o 
s c l e r o t i c v a s c u l a r d i s e a s e was d i a g n o s e d . The d i s c o l o r a t i o n o f 
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t h e f i n g e r s waxed and waned d u r i n g June and J u l y , t h e f i n g e r s 
s o metimes a p p e a r i n g n o r m a l . I n l a t e J u l y o r e a r l y A u g u s t 1987 
c l a i m a n t u n d e r w e n t a s u r g i c a l o p e r a t i o n i n t h e a r e a o f h i s neck 
c a l l e d a l e f t c a r o t i d - s u b c l a v i a n b y p a s s . A f t e r t h e s u r g e r y , 
c l a i m a n t ' s f i n g e r c o n d i t i o n i m p r o v e d . 

ULTIMATE FINDINGS OF FACT 

The d i s c o l o r a t i o n o f t h e f i n g e r s o f c l a i m a n t ' s l e f t hand 
was due s o l e l y t o b l o o d c l o t s a s s o c i a t e d w i t h h i s u n d e r l y i n g 
a r t e r i o s c l e r o s i s c o n d i t i o n . C l a i m a n t ' s i n d u s t r i a l i n j u r y t o h i s 
f i n g e r s p l a y e d no r o l e i n p r o d u c i n g t h e d i s c o l o r a t i o n o f h i s 
f i n g e r s and d i d n o t h a s t e n t h e need f o r t h e c a r o t i d - s u b c l a v i a n 
b y p a s s . 

CONCLUSIONS OF LAW 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f t h e c a r o t i d - s u b c l a v i a n 
b y p a s s s u r g e r y , c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t t h e 
co m p e n s a b l e i n j u r y t o h i s f i n g e r s m a t e r i a l l y c o n t r i b u t e d t o o r 
a c c e l e r a t e d t h e need f o r t h e s u r g e r y . See W i l l i a m s v. G a t e s , 
McDonald & Co., 300 Or 278, 281 ( 1 9 8 5 ) . We c o n c l u d e t h a t c l a i m a n t 
has f a i l e d t o c a r r y t h i s b u r d e n . 

T h e r e a r e t h r e e o p i n i o n s r e g a r d i n g t h e r e l a t i o n between 
c l a i m a n t ' s i n d u s t r i a l i n j u r y and h i s need f o r s u r g e r y . D r s . S m i t h 
and P r i b n o w , b o t h g e n e r a l p r a c t i t i o n e r s , s u m m a r i l y o p i n e d on 
s e v e r a l o c c a s i o n s t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y had damaged 
t h e t i s s u e s o f h i s f i n g e r s and t h a t t h e s u r g e r y was n e c e s s a r y t o 
p r o m o t e t h e h e a l i n g o f t h e f i n g e r i n j u r i e s . Dr. P o r t e r , t h e Head 
o f t h e D i v i s i o n o f V a s c u l a r S u r g e r y a t Oregon H e a l t h S c i e n c e s 
C e n t e r , o p i n e d i n d e t a i l e d t e s t i m o n y a t t h e h e a r i n g t h a t 
c l a i m a n t ' s symptoms were caused by s m a l l b l o o d c l o t s w h i c h had 
f o r m e d a t t h e s i t e o f t h e o b s t r u c t i o n o f h i s s u b c l a v i a n a r t e r y , 
t h a t t h e s e b l o o d c l o t s s u b s e q u e n t l y m i g r a t e d down c l a i m a n t ' s arm 
and became l o d g e d i n h i s f i n g e r s , r e s u l t i n g i n a d i m i n i s h e d b l o o d 
s u p p l y and d i s c o l o r i z a t i o n and t h a t t h e m i g r a t i o n o f t h e c l o t s had 
n o t h i n g t o do w i t h t h e i n j u r i e s t o c l a i m a n t ' s f i n g e r s . 

When f a c e d w i t h c o n f l i c t i n g m e d i c a l o p i n i o n s , we g i v e 
g r e a t e r w e i g h t t o t h o s e t h a t a r e w e l l - r e a s o n e d and based on 
c o m p l e t e i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . 
I n t h e p r e s e n t c a s e , Dr. P o r t e r ' s g r e a t e r e x p e r t i s e and t h e 
t h o r o u g h n e s s o f h i s e x p l a n a t i o n r e n d e r h i s o p i n i o n more p e r s u a s i v e 
t h a n t h e u n e x p l a i n e d o p i n i o n s o f D r s . S m i t h and P r i b n o w . 
C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o c a r r y h i s 
b u r d e n o f p r o v i n g t h a t t h e i n j u r y t o h i s f i n g e r s i n any way 
c o n t r i b u t e d t o o r a c c e l e r a t e d t h e need f o r h i s c a r o t i d - s u b c l a v i a n 
b y p a s s s u r g e r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 10, 1988 i s a f f i r m e d . 
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DANIEL S. MARTINEZ, Claimant WCB 87-01633 
Stephen D. Finlayson, Claimant's Attorney February 9, 1989 
Gary Wallmark (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Leahy's o r d e r w h i c h 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s c l a i m f o r a s k i n 
c o n d i t i o n i n b o t h e a r s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , a c u s t o d i a n , c o m p e n s a b l y i n j u r e d h i s head on 
F e b r u a r y 24, 1982, when he f e l l and s t r u c k t h e back o f h i s head 
a g a i n s t a t o i l e t . The d i a g n o s i s was a h a i r l i n e b a s i l a r s k u l l 
f r a c t u r e . As a r e s u l t o f t h e i n j u r y , c l a i m a n t s u f f e r e d h e a d a c h e s , 
neck p a i n , and t o t a l n e u r o s e n s o r y h e a r i n g l o s s i n t h e l e f t e a r 
acc o m p a n i e d by c o n s t a n t , m o d e r a t e t i n n i t u s . Those c o n d i t i o n s were 
a c c e p t e d by SAIF, and t h e c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r 
on J u l y 7, 1983 w i t h 88.25 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
f o r t h e l o s s o f h e a r i n g i n t h e l e f t e a r . 

W i t h i n s i x months a f t e r t h e compensable i n j u r y , c l a i m a n t 
d e v e l o p e d i t c h i n e s s i n t h e l e f t e a r c a n a l , a c o n d i t i o n he had n e v e r 
e x p e r i e n c e d b e f o r e t h e i n j u r y . D u r i n g a J u l y , 1982, o f f i c e v i s i t , 
Dr. Kammer f o u n d s c a l y m a t e r i a l deep i n t h e l e f t e a r c a n a l a n d , 
a f t e r r e m o v i n g i t , o b s e r v e d r e d d e n e d and s l i g h t l y i r r i t a t e d s k i n i n 
t h e c a n a l . By Marc h , 1983, Kammer a l s o f o u n d a " s l i g h t amount o f 
d e b r i s " i n t h e r i g h t e a r c a n a l . Kammer i n i t i a l l y d i a g n o s e d l e f t 
e x t e r n a l o t i t i s ( i n f l a m m a t i o n o f t h e e a r ) . By November, 1986, 
Kammer m o d i f i e d d i a g n o s i s t o b i l a t e r a l e x t e r n a l o t i t i s and 
o t o m y c o s i s ( f u n g a l i n f e c t i o n o f ear c a n a l ) . 

On December 16, 1986, SAIF d e n i e d t h e c o m p e n s a b i l i t y o f 
t h e d i a g n o s e d s k i n c o n d i t i o n s i n b o t h e a r s . 

I n December, 1986, c l a i m a n t began t r e a t i n g w i t h 
Dr. T h o r n f e l d t , a d e r m a t o l o g i s t . T h o r n f e l d t r e p o r t e d s c a l i n g and 
r e d d e n e d s k i n i n b o t h e a r c a n a l s and d i g n o s e d s e v e r e s e b o r r h e i c 
d e r m a t i t i s . T h o r n f e l d t t r e a t e d t h e d e r m a t i t i s c o n d i t i o n w i t h 
v a r i o u s m e d i c a t i o n s . On f o u r o c c a s i o n s , c l a i m a n t r e c e i v e d 
emergency room t r e a t m e n t f o r a l l e r g i c r e a c t i o n s t o c e r t a i n 
m e d i c a t i o n s . 

FINDING OF ULTIMATE FACT 

The c ompensable head i n j u r y m a t e r i a l l y c o n t r i b u t e d t o 
c l a i m a n t ' s s e b o r r h e i c d e r m a t i t i s c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o s u s t a i n 
h i s b u r d e n o f p r o v i n g a c a u s a l c o n n e c t i o n between t h e c o m p e n s a b l e 
i n j u r y and t h e d e r m a t i t i s c o n d i t i o n . We d i s a g r e e . 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must p r o v e by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t t h e compensable i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o h i s need f o r t r e a t m e n t . H u t c h e s o n v. 
W e y e r h a e u s e r , 288 Or 5 1 , 56 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser 
Company, 88 Or App 375, 378 ( 1 9 8 7 ) . S t a t e d d i f f e r e n t l y , c l a i m a n t 
must p r o v e t h a t t h e i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h e s e b o r r h e i c 
d e r m a t i t i s c o n d i t i o n . -248-



The m e d i c a l e v i d e n c e i s d i v i d e d . Dr. T h o r n f e l d t , t h e 
t r e a t i n g d e r m a t o l o g i s t , r e l a t e d t h e d e r m a t i t i s c o n d i t i o n t o t h e 
c o m p e n s a b l e i n j u r y . A l t h o u g h he a c k n o w l e d g e d t h e d i f f i c u l t y o f 
d i s t i n g u i s h i n g b etween t r a u m a - i n d u c e d s e b o r r h e i c d e r m a t i t i s and 
i d i o p a t h i c s e b o r r h e i c d e r m a t i t i s , he o p i n e d t h a t e v i d e n c e t h a t t h e 
c o n d i t i o n d i d n o t p r e c e d e t h e i n d u s t r i a l a c c i d e n t and t h a t i t was 
p r e s e n t w i t h i n t h r e e t o s i x months a f t e r t h e a c c i d e n t c o n v i n c e d him 
t h a t i t was i n d u c e d by t r a u m a . T h o r n f e l d t a l s o n o t e d t h a t t h e 
d e r m a t i t i s i s worse on t h e l e f t s i d e , w h i c h i s t h e s i d e o f t h e head 
t h a t s u f f e r e d most f r o m t h e i n j u r y . 

C o n t r a r y o p i n i o n s were o f f e r e d by D r s . G i r o d and Lee. 
B o t h r e v i e w e d c l a i m a n t ' s r e c o r d s on SAIF's b e h a l f , b u t d i d n o t 
e x amine hi m . Dr. G i r o d , who s p e c i a l i z e s i n i n f e c t i o u s d i s e a s e s , 
q u e s t i o n e d T h o r n f e l d t ' s o p i n i o n and o p i n e d t h a t a m i n o r n e u r o l o g i c 
i n j u r y , such as o c c u r r e d h e r e , s h o u l d n o t p r e d i s p o s e one t o 
s e b o r r h e i c d e r m a t i t i s . Dr. Lee, an o t o l a r y n g o l o g i s t , i n d i c a t e d 
t h a t t r a u m a - i n d u c e d s e b o r r h e i c d e r m a t i t i s i s e x t r e m e l y u n u s u a l . 
Lee " s t r o n g l y d o u b t [ e d ] " t h e c a u s a l c o n n e c t i o n b e t w e e n t h e i n j u r y 
and t h e d e r m a t i t i s , c i t i n g m e d i c a l r e p o r t s t h a t t h e c o n d i t i o n 
s t a r t e d " l a t e r i n t h e c o u r s e o f e v e n t s . " Lee f u r t h e r i n d i c a t e d 
t h a t t h e r e were " m u l t i p l e o t h e r r e a s o n s " f o r t h e c o n d i t i o n : t h e 
change i n e m p l o y m e n t , t h e p r e s e n c e o f c h e m i c a l s i n t h e w o r k p l a c e , 
and t h e change i n l i f e s t y l e . 

We a r e more p e r s u a d e d by T h o r n f e l d t ' s o p i n i o n f o r t h r e e 
r e a s o n s . F i r s t , h i s o p i n i o n was s u p p o r t e d by t h e r e c o r d . We 
a c c e p t c l a i m a n t ' s t e s t i m o n y t h a t he had no s e b o r r h e i c d e r m a t i t i s 
p r o b l e m s p r i o r t o t h e i n j u r y . I n a d d i t i o n , Dr. Rammer's J u l y 1 , 
1982 c h a r t n o t e d e m o n s t r a t e s t h a t c l a i m a n t had s c a l i n g and 
i r r i t a t i o n i n h i s l e f t e a r c a n a l w i t h i n s i x months a f t e r t h e 
i n j u r y . These f a c t s f o r m t h e bases o f T h o r n f e l d t ' s o p i n i o n . 
Second, w h i l e we r e c o g n i z e t h a t D r s . G i r o d and Lee a r e c o m p e t e n t t o 
o f f e r o p i n i o n s r e g a r d i n g s k i n d i s o r d e r s , we g i v e g r e a t e r w e i g h t t o 
t h e o p i n i o n o f t h e d e r m a t o l o g i s t , T h o r n f e l d t . See A b b o t t v. SAIF, 
45 Or App 657, 661 ( 1 9 8 0 ) . I n d e e d , G i r o d ' s l a c k o f e x p e r t i s e was 
u n d e r s c o r e d by t h e t e n t a t i v e n a t u r e o f h i s o p i n i o n , w h i c h a p p e a r e d 
t o d e f e r f i n a l j u d g m e n t on t h e c a u s a t i o n q u e s t i o n u n t i l a 
d e r m a t o l o g i s t c o u l d c o n d u c t an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n 
( I M E ) . T h a t recommended IME n e v e r t o o k p l a c e . T h i r d , T h o r n f e l d t ' s 
o p i n i o n was b e t t e r r e a s o n e d t h a n t h e o t h e r s . Somers v. SAIF, 77 Or 
App 259, 263 ( 1 9 8 6 ) . For t h e s e r e a s o n s , we f i n d t h a t t h e 
c o m p e n s a b l e head i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h e s e b o r r h e i c 
d e r m a t i t i s . We c o n c l u d e , t h e r e f o r e , t h a t t h e c l a i m f o r t r e a t m e n t 
o f t h e s e b o r r h e i c d e r m a t i t i s c o n d i t i o n i s c o m p e n s a b l e . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g and on B o a r d r e v i e w . Such a f e e i s d e f i n e d as an " a s s e s s e d 
f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t awarded an a s s e s s e d 
f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d 
t o d a t e , an a s s e s s e d f e e s h a l l n o t be a warded. OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1988 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l o f December 16, 1986, i s s e t a s i d e 
and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o l a w . 
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JAMES A. ROSS, Claimant WCB 87-15924 
Welch, et a l . , Claimant's Attorneys February 9, 1989 
S t a f f o r d H a z elett, Defense Attorney Order on Review 

Reviewed by Board Members Joh n s o n and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e P e t e r s o n ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s h e a r i n g l o s s c l a i m . The 
i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

A t t h e t i m e o f h e a r i n g , c l a i m a n t was a 3 9 - y e a r - o l d 
a i r c r a f t s e r v i c e s u p e r v i s o r . C l a i m a n t began w o r k i n g as a m e c h a n i c 
f o r t h e e m p l o y e r i n 1979. 

C l a i m a n t ' s employment exposed him t o h i g h n o i s e l e v e l s , 
b u t he was c o n s c i e n t i o u s a b o u t w e a r i n g t h e a p p r o p r i a t e h e a r i n g 
p r o t e c t i o n . C l a i m a n t ' s c h i e f c o m p l a i n t , h o wever, c o n c e r n e d t h e 
l o u d t e l e p h o n e r i n g o f t h e p o r t a b l e t e l e p h o n e he c a r r i e d . He used 
t h e phone f o r a b o u t f i v e y e a r s b e f o r e f i l i n g t h i s c l a i m . 

The t e l e p h o n e was d e s i g n e d w i t h a l o u d r i n g e r i n t h e e a r 
p i e c e . C l a i m a n t g e n e r a l l y h e l d t h e t e l e p h o n e t o h i s r i g h t e a r . 
When t h e e m p l o y e r r e c e i v e d a second c a l l f o r c l a i m a n t , w h i l e he 
was a l r e a d y on t h e t e l e p h o n e , he was i n f o r m e d o f t h e w a i t i n g c a l l , 
on t h e p u b l i c a d d r e s s s y s t e m . A f t e r c l a i m a n t hung up t h e f i r s t 
c a l l , t h e o f f i c e f o r w a r d e d t h e new c a l l t o h i m . S i n c e c l a i m a n t 
was o f t e n a b l e t o a n t i c i p a t e t h e r i n g , he had t i m e t o remove t h e 
phone f r o m h i s e a r . 

Over t h e c o u r s e o f c l a i m a n t ' s e m p l o y m e n t , s u c c e s s i v e 
a u d i o m e t r i c t e s t i n g documented a p a t t e r n o f i n c r e a s i n g h i g h 
f r e q u e n c y h e a r i n g l o s s i n t h e r i g h t e a r . For e x a m p l e , t e s t i n g , 
c o n d u c t e d by t h e e m p l o y e r i n 1 9 8 1 , r e v e a l e d a m i l d h i g h f r e q u e n c y 
n e u r o s e n s o r y h e a r i n g l o s s i n t h e r i g h t e a r . However, by May 1987, 
Dr. D e l o r i t , M.D., d i a g n o s e d a m o d e r a t e l y s e v e r e h i g h f r e q u e n c y 
l o s s i n t h e r i g h t e a r and a m i l d h i g h f r e q u e n c y l o s s i n t h e l e f t 
e a r . 

Dr. D e l o r i t i n d i c a t e d t h a t he was u n a b l e t o d e t e r m i n e a 
c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s employment and t h e h i g h 
f r e q u e n c y h e a r i n g l o s s . I n a s u b s e q u e n t n a r r a t i v e r e p o r t , t h e 
d o c t o r o u t l i n e d c l a i m a n t ' s work and m e d i c a l h i s t o r y , b u t e x p r e s s e d 
no o p i n i o n c o n c e r n i n g t h e r e l a t i o n s h i p b etween c l a i m a n t ' s 
employment and h i s h e a r i n g l o s s c o n d i t i o n . 

The a u d i o m e t r i c t e s t i n g r e p o r t s n o t e d t h a t c l a i m a n t was 
e x p o s e d t o o f f - t h e - j o b n o i s e f a c t o r s . D u r i n g t h e f a l l m o n t h s , 
c l a i m a n t uses an e l e c t r i c c h a i n saw a l m o s t e v e r y o t h e r weekend. 
I n a d d i t i o n , he has been exposed t o h i g h n o i s e l e v e l s , w h i l e he 
s e r v e d i n t h e A i r F o r c e . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t has n o t e s t a b l i s h e d t h a t h i s employment was t h e 
m a j o r c o n t r i b u t i n g cause o f h i s h i g h f r e q u e n c y n e u r o s e n s o r y 
h e a r i n g l o s s . 

CONCLUSIONS AND OPINION 

I n d e t e r m i n i n g t h a t c l a i m a n t e s t a b l i s h e d t h e 
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c o m p e n s a b i l i t y o f h i s h e a r i n g l o s s c l a i m , t h e R e f e r e e f o c u s e d on 
t h e absence o f e v i d e n c e c o n t r a i n d i c a t i n g c o m p e n s a b i l i t y . The 
R e f e r e e c o n c l u d e d t h a t t h e c l a i m was compensable b e c a u s e : ( 1 ) 
c l a i m a n t was exposed t o l o u d n o i s e a t work and v e r y l i t t l e n o i s e 
o f f t h e j o b ; ( 2 ) he e x p e r i e n c e d a h e a r i n g l o s s d u r i n g a t i m e when 
he w o r k e d f o r e m p l o y e r ; ( 3 ) Dr. D e l o r i t , a l t h o u g h somewhat 
a m b i g u o u s l y , i m p l i e d t h a t t h e h e a r i n g l o s s r e s u l t e d f r o m n o i s e 
e x p o s u r e a t w o r k ; and ( 4 ) t h e r e was no c o n t r a r y e v i d e n c e . We 
d i s a g r e e . 

C l a i m a n t f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l t y o f h i s 
h e a r i n g l o s s c o n d i t i o n because he p r e s e n t e d no e v i d e n c e t o 
e s t a b l i s h a c a u s a l r e l a t i o n s h i p b etween h i s employment and t h e 
h e a r i n g l o s s . C l a i m a n t must show t h a t n o i s e e x p o s u r e a t work was 
t h e m a j o r c o n t r i b u t i n g c a use o f h i s h e a r i n g l o s s and was o f a 
d e g r e e t o w h i c h he was n o t o r d i n a r i l y exposed o t h e r t h a n d u r i n g 
h i s e mployment. Former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 
295 Or 298 ( 1 9 8 3 ) . 

C l a i m a n t p r e s e n t e d no e x p e r t o p i n i o n t o s u p p o r t 
c o m p e n s a b i l i t y o f t h e c o n d i t i o n . For e x a m p l e , Dr. D e l o r i t was 
u n a b l e t o d e t e r m i n e w h e t h e r c l a i m a n t ' s h e a r i n g l o s s c o n d i t i o n was 
work r e l a t e d . Dr. D e l o r i t ' s May 19, 1987 r e p o r t m e r e l y r e c i t e s 
c l a i m a n t ' s m e d i c a l and employment h i s t o r y and does n o t e s t a b l i s h a 
c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s e m p l o y m e n t - r e l a t e d n o i s e 
e x p o s u r e and h i s h e a r i n g l o s s . 

I f we c o n c l u d e d , as d i d t h e R e f e r e e , t h a t t h e d o c t o r ' s 
r e c i t a t i o n o f c l a i m a n t ' s h i s t o r y somehow i m p l i e s a c a u s a l 
r e l a t i o n s h i p we w o u l d , n e v e r t h e l e s s , f i n d h i s o p i n i o n 
u n p e r s u a s i v e . I n a d d i t i o n t o f a i l i n g t o e x p r e s s any o p i n i o n 
c o n c e r n i n g t h e r e l a t i o n s h i p b etween t h e h e a r i n g l o s s and work 
r e l a t e d n o i s e e x p o s u r e , Dr. D e l o r i t f a i l e d t o c o n s i d e r and w e i g h 
o t h e r f a c t o r s t h a t c o u l d have p l a y e d a r o l e i n t h e d e v e l o p m e n t o f 
c l a i m a n t ' s h e a r i n g l o s s . For e x a m p l e , c l a i m a n t t e s t i f i e d t h a t , 
d u r i n g t h e f a l l m o n t h s , he f r e q u e n t l y used an e l e c t r i c c h a i n saw 
on t h e weekends. C l a i m a n t a l s o a d m i t t e d t o n o i s e e x p o s u r e w h i l e 
s e r v i n g i n t h e A i r F o r c e . I n a d d i t i o n , we f i n d n o t h i n g i n t h e 
a u d i o m e t r i c s t u d i e s t h a t w o u l d e s t a b l i s h a r e l a t i o n s h i p between 
c l a i m a n t ' s employment and h i s h e a r i n g l o s s . 

A l t h o u g h we f i n d c l a i m a n t ' s t e s t i m o n y c r e d i b l e , i t i s 
i n s u f f i c i e n t t o e s t a b l i s h t h e n e c e s s a r y c a u s a l r e l a t i o n s h i p i n 
t h i s m e d i c a l l y complex c l a i m . See Kassahn v. P u b l i s h e r s P a p e r , 76 
Or App 105 ( 1 9 8 5 ) . A c c o r d i n g l y , c l a i m a n t has f a i l e d t o p r o v e 
c o m p e n s a b i l i t y o f h i s h e a r i n g l o s s c l a i m by p r e p o n d e r a n t e v i d e n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 2, 1988, i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . 

JACKLYN WILSON, Claimant WCB 88-00086 
Malagon & Moore, Claimant's Attorneys February 9, 1989 
Dennis Ulsted (SAIF), Defense Attorney Order on Reconsideration 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n 
o f t h e Boa r d ' s November 15, 1988 Order on Review t h a t a warded an 
i n s u r e r - p a i d a t t o r n e y f e e o f $725 f o r s e r v i c e s a t h e a r i n g and on 
r e v i e w c o n c e r n i n g h e r s u c c e s s f u l a t t e m p t t o o v e r t u r n t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f her m e d i c a l s e r v i c e s c l a i m f o r an "MMPI". 
S p e c i f i c a l l y , c l a i m a n t r e q u e s t s t h a t her a t t o r n e y f e e be i n c r e a s e d 
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t o $2,500. I n o r d e r t o f u l l y c o n s i d e r t h e m a t t e r , we a b a t e d o u r 
p r i o r o r d e r and g r a n t e d SAIF an o p p o r t u n i t y t o r e s p o n d . A f t e r 
r e c e i v i n g SAIF's r e s p o n s e and f u r t h e r c o n s i d e r i n g t h i s m a t t e r , we 
make t h e f o l l o w i n g c o n c l u s i o n s . 

P u r s u a n t t o OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , t h e amount o f a 
r e a s o n a b l e a t t o r n e y f e e s h a l l be based on: ( 1 ) t h e t i m e d e v o t e d 
t o t h e c a s e ; ( 2 ) t h e c o m p l e x i t y o f t h e i s s u e s p r e s e n t e d ; ( 3 ) t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d ; ( 4 ) t h e s k i l l and s t a n d i n g o f 
c o u n s e l ; ( 5 ) t h e n a t u r e o f t h e p r o c e e d i n g s ; ( 6 ) t h e r e s u l t s 
s e c u r e d ; ( 7 ) t h e r i s k t h a t an a t t o r n e y ' s e f f o r t s may go 
un c o m p e n s a t e d ; and ( 8 ) t h e a s s e r t i o n o f f r i v o l o u s i s s u e s o r 
d e f e n s e s . 

H e r e , i n d e t e r m i n i n g c l a i m a n t ' s a t t o r n e y f e e a w a r d , t h e 
a f o r e m e n t i o n e d p o i n t s were f u l l y c o n s i d e r e d . On r e c o n s i d e r a t i o n , 
we c o n c l u d e t h a t a r e a s o n a b l e f e e f o r s e r v i c e s a t t h e H e a r i n g s 
l e v e l and on Board r e v i e w i s $1,200. T h i s award i s i n l i e u o f , 
r a t h e r t h a n i n a d d i t i o n t o , t h e $725 awarded i n o u r p r i o r o r d e r . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s 
g r a n t e d and o u r p r i o r o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
s u p p l e m e n t e d w i t h i n , we a d h e r e t o and r e p u b l i s h o u r f o r m e r o r d e r , 
e f f e c t i v e t h i s d a t e . . 

I T IS SO ORDERED. 

SABRINA J. HAUSE, Claimant WCB 86-15038 
Pozzi, et a l . , Claimant's Attorneys February 10, 1989 
Acker, et a l . , Defense Attorneys Order on Review 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
McMurdo's o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f h e r r i g h t knee 
c o n d i t i o n . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

Whether c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h e r 
r i g h t knee on J u l y 20, 1986. 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s s t a t e m e n t o f f a c t s w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t d i d n o t s l i p and f a l l i n j u r y i n g h e r r i g h t knee 
on J u l y 20, 1986, w h i l e a t wo r k . 

CONCLUSIONS OF LAW 

The B o a r d a g r e e s w i t h t h e r e s u l t r e a c h e d by t h e R e f e r e e , 
b u t f o r d i f f e r e n t r e a s o n s . 

The R e f e r e e f o u n d t h a t c l a i m a n t , Ms. H o f f m a n , and 
Ms. M uise were " c o m p l e t e l y c r e d i b l e " based on t h e i r demeanor. We 
g e n e r a l l y d e f e r t o a R e f e r e e ' s c r e d i b i l i t y f i n d i n g when i t i s 
based on a w i t n e s s ' demeanor. P i n k e r t o n , I n c . v. B r a n d e r , 83 Or 
app 6 7 1 , 674 ( 1 9 8 7 ) . However, g i v e n t h e u n s u p p o r t e d s u b s t a n c e o f 
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c l a i m a n t ' s t e s t i m o n y , we c a n n o t do so i n t h e p r e s e n t c a s e . See 
D a v i e s v. H a n e l Lumber Co., 6 7 Or App 35, 38 ( 1 9 8 4 ) . 

C l a i m a n t t e s t i f i e d t h a t she i m m e d i a t e l y r e p o r t e d h e r 
a l l e g e d i n j u r y o f J u l y 20, 1986, t o t h e b a r t e n d e r and Ms. M u i s e . 
M u i s e , however, t e s t i f i e d t h a t t h e b a r t e n d e r had i n f o r m e d h e r t h a t 
he was unaware o f any such i n j u r y . M u i s e , f u r t h e r t e s t i f i e d t h a t 
she h e r s e l f f i r s t became aware o f t h e a l l e g e d i n j u r y s e v e r a l weeks 
a f t e r J u l y 20, 1986. M o r e o v e r , Ms. Hoffman t e s t i f i e d t h a t i n 
m i d - A u g u s t , 1986, c l a i m a n t i n f o r m e d h e r t h a t she had i n j u r e d h e r 
r i g h t knee i n an o f f - t h e - j o b h i k i n g a c c i d e n t . 

The s u b s t a n c e o f c l a i m a n t ' s t e s t i m o n y r e g a r d i n g t h e 
a l l e g e d i n j u r y o f J u l y 20, 1986, i s c o n t r a d i c t e d by t h e t e s t i m o n y 
o f Ms. M u i s e . Ms. H o f f man's t e s t i m o n y c a s t s f u r t h e r d o u b t on t h e 
s u b s t a n c e o f c l a i m a n t ' s t e s t i m o n y . I n sum, we f i n d t h a t c l a i m a n t 
i s n o t a c r e d i b l e w i t n e s s . 

A c c o r d i n g l y , on t h i s r e c o r d , we a r e n o t p e r s u a d e d t h a t 
c l a i m a n t i n j u r e d h e r r i g h t knee on J u l y 20, 1986, w h i l e a t w o r k . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 29, 1988, i s a f f i r m e d . 

B o a r d Member C r i d e r , d i s s e n t i n g : 

C l a i m a n t s u f f e r s f r o m a compensable r r r n e r e a r c o n d i t i o n 
as a r e s u l t o f a J u l y 5, 1986 i n c i d e n t s u f f e r e d w h i l e w o r k i n g f o r 
t h e e m p l o y e r . As a r e s u l t o f t h a t c o n d i t i o n , she i m m e d i a t e l y 
began s u f f e r i n g s p e l l s o f d i z z i n e s s and l o s s o f b a l a n c e w h i c h 
r e s u l t e d i n r e p e a t e d f a l l s . C l a i m a n t r e p o r t e d t h e s e s p e l l s and 
f a l l s t o her t r e a t i n g p h y s i c i a n on J u l y 29, 1986, m e n t i o n i n g i n 
p a r t i c u l a r a f a l l a t a g o l f c o u r s e and a n o t h e r f a l l , a t an 
u n s p e c i f i e d l o c a t i o n , w h i c h c a u s e d l e f t knee i n j u r y . Ex. 4 - 1 , 2. 
A c o u p l e o f days t h e r e a f t e r , c l a i m a n t r e p o r t e d t h a t t h i s f a l l 
a s s o c i a t e d w i t h t h e d i z z i n e s s and c a u s i n g t h e knee i n j u r y o c c u r r e d 
a t work on J u l y 2 0. Ex. 6-2. 

I w o u l d be d i s i n c l i n e d t o f i n d t h a t t h e a l l e g e d a t - w o r k 
f a l l d i d n o t o c c u r on t h e b a s i s o f one c o - w o r k e r ' s t e s t i m o n y t h a t 
she d i d n o t r e p o r t i t p r o m p t l y and a n o t h e r c o - w o r k e r ' s vague 
t e s t i m o n y t h a t she m e n t i o n e d t h a t s h e , w h i l e o u t d o o r s a t an 
u n c e r t a i n l o c a t i o n , l o s t her b a l a n c e and " s l i p p e d and f e l l and 
h u r t h e r knee." T r . 37-38. 

A s s u m i n g , however, t h a t t h e B o a r d , r e f u s i n g t o c r e d i t 
c l a i m a n t ' s t e s t i m o n y c o n c e r n i n g t h e a l l e g e d a t work f a l l b ecause 
o f t h e d i s c r e p a n c y between her t e s t i m o n y and t h a t o f t h e 
c o - w o r k e r s , c o r r e c t l y f o u n d t h a t no f a l l o c c u r r e d a t w o r k , I can 
p hathom no r e a s o n f o r n o t f i n d i n g t h a t c l a i m a n t d i d s u f f e r a 
f a l l -- a l b e i t p e r h a p s n o t a t work -- c a u s e d b y d i z z i n e s s and t h a t 
t h a t f a l l c aused t h e knee i n j u r y . I f , i n f a c t , c l a i m a n t was h u r t 
as a r e s u l t o f an o f f t h e j o b f a l l as d e s c r i b e d by one o f t h e 
c o - w o r k e r s , t h e n h e r knee i n j u r y i s n o n e t h e l e s s c o m p e n s a b l e 
because i t was c a u s e d i n m a t e r i a l p a r t by t h e c o m p e n s a b l e i n n e r 
e a r c o n d i t i o n . I t makes no d i f f e r e n c e w h a t e v e r where t h e f a l l 
o c c u r r e d . 

The B o a r d , however, has made no c l e a r f i n d i n g s i n t h i s 
r e g a r d . I n s t e a d , f i n d i n g c l a i m a n t n o t c r e d i b l e , i t has f a i l e d t o 
f i n i s h i t s j o b . -253-



I w o u l d f i n d t h a t c l a i m a n t s u f f e r e d a f a l l a s s o c i a t e d 
w i t h d i z z i n e s s c a u s e d by t h e i n n e r e a r c o n d i t i o n w h i c h r e s u l t e d i n 
i n j u r y t o t h e knee. I w o u l d r e v e r s e . 

DEBORAH NOYES, Claimant WCB 87-14480 
Vick & Gutzler, Claimant's Attorneys February 10, 1989 
Gail M. Gage (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
G a r a v e n t a ' s o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l 
r e l a t i n g t o her head, n e c k , upper back and uppe r e x t r e m i t i e s . 

We a f f i r m and a d o p t t h e o r d e r o f t h e R e f e r e e w i t h t h e 
f o l l o w i n g f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w r e l a t i n g t o an 
i s s u e n o t d e c i d e d by t h e R e f e r e e . T h a t i s s u e i s w h e t h e r SAIF's 
d e n i a l i s i n v a l i d u n d e r t h e r u l e o f R o l l e r v. Wey e r h a e u s e r Co., 67 
Or App 583, a d h e r e d t o on r e c o n s i d e r a t i o n , 68 Or App 743, r e v den 
297 Or 601 ( 1 9 8 4 ) . 

ADDITIONAL FINDINGS OF FACT 

SAIF a c c e p t e d c l a i m a n t ' s c l a i m as n o n d i s a b l i n g . SAIF has 
n e v e r c l o s e d c l a i m a n t ' s c l a i m by n o t i c e o f c l a i m c l o s u r e o r 
s u b m i t t e d t h e c l a i m t o t h e E v a l u a t i o n S e c t i o n f o r c l o s u r e . 

ADDITIONAL CONCLUSIONS OF LAW 

C l a i m a n t c o n t e n d s t h a t SAIF's d e n i a l i s i n v a l i d u n d e r 
R o l l e r b e cause SAIF was r e q u i r e d t o c l o s e h er n o n d i s a b l i n g c l a i m 
u n d e r f o r m e r ORS 6 5 6 . 2 6 8 ( 3 ) , see Webb v. SAIF, 83 Or App 386, 390 
( 1 9 8 7 ) , and SAIF has n e v e r done so. 

We r e j e c t c l a i m a n t ' s a r g u m e n t . I n Webb v. SAIF, s u p r a , 
t h e c o u r t s t a t e d i n d i c t a t h a t f o r m e r ORS 6 5 6 . 2 6 8 ( 3 ) r e q u i r e d 
c l o s u r e o f n o n d i s a b l i n g c l a i m s . The c o u r t ' s s t a t e m e n t p r e s u m a b l y 
was based upon t h e e x p r e s s r e f e r e n c e t o n o n d i s a b l i n g c l a i m s i n t h e 
o r i g i n a l v e r s i o n o f t h a t s u b s e c t i o n . See Or Laws 1979, ch 839, 
§ 4. E f f e c t i v e J a n u a r y 1 , 1986, however, t h e r e f e r e n c e t o 
n o n d i s a b l i n g c l a i m s i n f o r m e r ORS 6 5 6 . 2 6 8 ( 3 ) was d e l e t e d . See Or 
Laws 1985, ch 600, §§ 8, 19. A f t e r t h a t d a t e , t h e r e f o r e , c l o s u r e 
o f n o n d i s a b l i n g c l a i m s was n o t r e q u i r e d . 

A l l o f t h e r e l e v a n t e v e n t s i n t h e p r e s e n t case o c c u r r e d 
a f t e r t h e e f f e c t i v e d a t e o f t h e amendment t o f o r m e r ORS 
6 5 6 . 2 6 8 ( 3 ) . C o n s e q u e n t l y , SAIF was n o t r e q u i r e d t o c l o s e 
c l a i m a n t ' s n o n d i s a b l i n g c l a i m and i t s p a r t i a l d e n i a l i s 
p r o c e d u r a l l y p r o p e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 5, 1988 i s a f f i r m e d as 
s u p p l e m e n t e d by t h i s o r d e r . 
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ANN M. RYAN, Claimant WCB 87-04171 
Coons & Cole, Claimant's Attorneys February 10, 1989 
Kate Waldo (SAIF), Defense Attorney Order on Review 

Reviewed by the Board en banc. 

Claimant requests review of t h a t p o r t i o n of Referee 
Baker's order which upheld t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l 
of c l a i m a n t ' s d e p r e s s i v e p s y c h o l o g i c a l c o n d i t i o n . On re v i e w , t h e 
s o l e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Claim a n t , a plywood m i l l worker, s u s t a i n e d a compensable 
i n j u r y t o her back and neck i n September 1983. The i n j u r y was 
diagnosed as a m i l d t o moderate c e r v i c a l - t h o r a c i c s t r a i n . 
F o l l o w i n g the i n j u r y , c l a i m a n t r e t u r n e d t o work under a l i g h t - d u t y 
work r e l e a s e . She was t o l d by her t r e a t i n g c h i r o p r a c t o r , 
Dr. R u s s e l l , t o a v o i d w o r k i n g on the " d r i e r s " as i t i n v o l v e d heavy 
work. However, on the r e l e a s e form, Dr. R u s s e l l i n d i c a t e d t h a t 
sweeping and d r y e r work was p e r m i t t e d . 

The employer c o n t i n u e d t o a s s i g n c l a i m a n t t o work on t h e 
" d r i e r s " i n s p i t e o f her p r o t e s t s . I n mid-1984, she s u f f e r e d 
e x a c e r b a t i o n s of her compensable i n j u r y and d e p r e s s i v e episodes. 
T h e r e a f t e r , c l a i m a n t sought t r e a t m e n t from v a r i o u s h e a l t h care 
p r o v i d e r s f o r symptoms of c a r p a l t u n n e l syndrome, a l o p e c i a a r e a t a 
( h a i r l o s s ) , and t h o r a c i c s t r a i n . 

C laimant's c l a i m was clo s e d by a March 1985 
D e t e r m i n a t i o n Order which awarded her 5 pe r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . Also i n March 1985, SAIF i s s u e d a 
p a r t i a l d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l syndrome and a l o p e c i a 
a r e a t a . I n February 1986, the p a r t i e s e n t e r e d i n t o a D i s p u t e d 
Claim S e t t l e m e n t i n which SAIF's p a r t i a l d e n i a l o f the c a r p a l 
t u n n e l syndrome was upheld. The agreement a l s o p l a c e d the o t h e r 
aspects of c l a i m a n t ' s c l a i m i n an i n a c t i v e s t a t u s a t t h a t t i m e . 

I n October 1986, the p a r t i e s e n t e r e d i n t o a second 
s e t t l e m e n t which upheld SAIF's d e n i a l o f c l a i m a n t ' s a l o p e c i a 
a r e a t a . The s e t t l e m e n t a l s o r e s e r v e d c l a i m a n t ' s r i g h t t o c o n t e s t 
t h e e x t e n t o f permanent d i s a b i l i t y awarded by t h e March 1985 
D e t e r m i n a t i o n Order as her c l a i m was c o n s i d e r e d "open" a t t h a t 
t i m e . A February 1987 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m 
which i n c r e a s e d c l a i m a n t ' s unscheduled permanent p a r t i a l 
d i s a b i l i t y award t o 15 p e r c e n t . 

I n March 1987, c l a i m a n t was r e f e r r e d t o Dr. C a r t e r , 
p s y c h o l o g i s t , f o r t r e a t m e n t o f de p r e s s i o n and a n x i e t y . I n A p r i l 
1987, SAIF i s s u e d a p a r t i a l d e n i a l of Dr. C a r t e r ' s t r e a t m e n t on 
the b a s i s t h a t the p s y c h o l o g i c a l c o n d i t i o n was u n r e l a t e d t o 
c l a i m a n t ' s compensable i n j u r y . 

P r i o r t o her compensable i n j u r y , c l a i m a n t had 
p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r s . F o l l o w i n g her compensable 
i n j u r y , c l a i m a n t had a myriad o f s t r e s s o r s i n her l i f e , most of 
which were not work r e l a t e d . 

FINDINGS OF ULTIMATE FACT 

Claimant's 1983 compensable i n j u r y i s not a m a t e r i a l 
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c o n t r i b u t i n g f a c t o r t o her c u r r e n t p s y c h o l o g i c a l c o n d i t i o n and 
need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s 1983 compensable 
i n j u r y was not a m a t e r i a l c o n t r i b u t i n g f a c t o r t o her c u r r e n t 
p s y c h o l o g i c a l c o n d i t i o n and need f o r t r e a t m e n t . We agree based on 
the f o l l o w i n g r e a s o n i n g . 

A c l a i m a n t a s s e r t i n g the c o m p e n s a b i l i t y o f a 
p s y c h o l o g i c a l c o n d i t i o n f o l l o w i n g an i n d u s t r i a l i n j u r y must prove 
by a preponderance of the evidence t h a t the compensable i n j u r y was 
a m a t e r i a l cause of the c o n d i t i o n , or i f the mental c o n d i t i o n 
p r e d a t e d t h e i n j u r y , t h a t the i n j u r y worsened t h a t p r e e x i s t i n g 
c o n d i t i o n . Jeld-Wen, I n c . v. Page, 73 Or App 136, 139 ( 1 9 8 5 ) ; 
P a r t r i d g e v. SAIF, 57 Or App 163, 167, rev den 293 Or 394 (1 9 8 2 ) . 
We f i n d t h a t c l a i m a n t has not c a r r i e d her burden of p r o o f . 

The i s s u e o f whether c l a i m a n t ' s i n d u s t r i a l i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g f a c t o r t o her c u r r e n t p s y c h o l o g i c a l 
c o n d i t i o n i s a complex medical q u e s t i o n . Thus, a l t h o u g h 
c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , the r e s o l u t i o n of the i s s u e 
l a r g e l y t u r n s on an a n a l y s i s of the medical evidence. Ur i s v. 
Compensation Department, 247 Or 420, 426 (1967); Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1985). 

Dr. C a r t e r , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , o p i n e d 
t h a t i t was m e d i c a l l y p r o b a b l e t h a t the compensable i n j u r y p layed 
a s i g n i f i c a n t and m a t e r i a l r o l e i n cueing and p e r p e t u a t i n g 
c l a i m a n t ' s p s y c h o l o g i c a l a i l m e n t s . His o p i n i o n , however, i s based 
on the assumption t h a t c l a i m a n t ' s h a i r , l o s s , and c a r p a l t u n n e l 
syndrome, were p a r t of her compensable i n j u r y . F u r t h e r , 
Dr. C a r t e r does not e x p l a i n why he b e l i e v e s t h a t the i n i t i a l 
i n j u r y p e r p e t u a t e s c l a i m a n t ' s problems. Given these f a c t s , we 
f i n d Dr. C a r t e r ' s o p i n i o n unpersuasive. See Hoe v. C e i l i n g 
Systems, 44 Or App 429 (1980). 

By c o n t r a s t , Dr. Ho l l a n d b e l i e v e d t h a t the compensable 
i n j u r y was not a " m a t e r i a l i n j u r y " i n t h a t t h e r e were l i t t l e 
c o m p e l l i n g p h y s i c a l f i n d i n g s which e x p l a i n e d c l a i m a n t ' s p r o l o n g e d 
d i s a b l e m e n t . He reasoned t h a t c l a i m a n t ' s p r e s e n t d i s a b i l i t y c o u l d 
not be e x p l a i n e d on the b a s i s of the i n j u r y because o f the l o n g 
time l a p s e . I n s t e a d , Dr. H o l l a n d a t t r i b u t e d c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y t o her p r e e x i s t i n g psychopathology. Dr. H o l l a n d 
concluded t h a t the compensable i n j u r y had not m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

I n c o n j u n c t i o n w i t h Dr. Hollan d ' s o p i n i o n , Dr. Colbach 
b e l i e v e d t h a t c l a i m a n t overfocused on her compensable i n j u r y and 
un c o n s c i o u s l y developed one of the p s y c h o l o g i c a l p a i n syndromes. 
He opined t h a t the i n j u r y was r e s p o n s i b l e f o r some of her 
problems, but t h a t t h e r e were many o t h e r i s s u e s t h a t l e d t o the 
p r o l o n g a t i o n of her symptoms. He concluded t h a t the i n j u r y was a 
f a c t o r i n c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , but not a m a t e r i a l 
f a c t o r . 

C o n s i d e r i n g Drs. H o l l a n d and Colbach's o p i n i o n s t h a t the 
i n d u s t r i a l i n j u r y i s not a m a t e r i a l c o n t r i b u t i n g cause of 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n and our f i n d i n g t h a t 
Dr. C a r t e r ' s o p i n i o n i s unp e r s u a s i v e , we conclude t h a t c l a i m a n t 
has f a i l e d her burden of e s t a b l i s h i n g t h a t her compensable i n j u r y 
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was a m a t e r i a l c o n t r i b u t i n g cause of her p s y c h o l o g i c a l c o n d i t i o n 
and need f o r t r e a t m e n t . A c c o r d i n g l y , c l a i m a n t ' s c u r r e n t 
p s y c h o l o g i c a l c o n d i t i o n i s not compensable. 

ORDER 

The Referee's order dated January 27, 1988 i s a f f i r m e d . 

Board Member C r i d e r ^ d i s s e n t i n g : 

The m a j o r i t y concludes t h a t c l a i m a n t I N s — p s y c h o l o g i c a l 
c o n d i t i o n i s not compensable. I n doing so, i t r e j e c t s 
Dr. C a r t e r ' s o p i n i o n f o r i n c o r r e c t reasons and r e l i e s , 
i n a p p r o p r i a t e l y , on Dr. Colbach's u l t i m a t e c o n c l u s i o n t h a t 
c l a i m a n t ' s i n d u s t r i a l i n j u r y was not a m a t e r i a l cause of her 
d e p r e s s i o n . 

Dr. Colbach, an examining p h y s i c i a n , diagnosed a 
psychogenic p a i n d i s o r d e r r e s u l t i n g i n m i l d p s y c h i a t r i c 
i m p a i r ment. He acknowledged t h a t t h e i n d u s t r i a l i n j u r y " d i d l e a d 
t o t h i s p a i n d i s o r d e r , a t l e a s t i n s o f a r as i t p r o v i d e d her a p o i n t 
of f o c u s . She d i d i n j u r e h e r s e l f and she had some muscle s t r a i n 
but then she j u s t wouldn't l e t go of t h i s i n j u r y . " Moreover, he 
i n d i c a t e d t h a t : 

"the i n d u s t r i a l i n j u r y was r e s p o n s i b l e f o r 
some of her c u r r e n t s i t u a t i o n but c e r t a i n l y 
t h e r e are so many o t h e r i s s u e s here t h a t have 
l e d t o the p r o l o n g a t i o n o f symptoms t h a t much 
e l s e has t o be looked at t o e x p l a i n j u s t why 
she i s i n the predicament t h a t she i s i n now. 
I t h i n k the i n j u r y was a f a c t o r here but I 
cannot say t h a t i t was a m a t e r i a l f a c t o r . " 

Ex. 34-6. 

I n s h o r t , a l t h o u g h Dr. Colbach c l e a r l y i n d i c a t e s t h a t 
the compensable i n j u r y was a s i g n i f i c a n t f a c t o r i n the development 
of p s y c h o l o g i c a l impairment i n a woman who f u n c t i o n e d adequately 
p r i o r t o the compensable i n j u r y , he would not a l l o w t h a t . t h e 
i n j u r y ' was m a t e r i a l . M a t e r i a l i t y i s a l e g a l , not a m e d i c a l , 
concept. The p h y s i c i a n ' s c o n c l u s i o n n o t w i t h s t a n d i n g , h i s medical 
f i n d i n g s l e a d i n e x o r a b l y t o the c o n c l u s i o n t h a t c l a i m a n t ' s i n j u r y 
was a m a t e r i a l cause of her p s y c h o l o g i c a l d i f f i c u l t y . His o p i n i o n 
thus s u p p o r t s t h a t of Dr. C a r t e r , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t . 

The m a j o r i t y r e j e c t s the o p i n i o n of Dr. C a r t e r on the 
ground t h a t C a r t e r b e l i e v e d t h a t c l a i m a n t ' s h a i r l o s s was 
compensably r e l a t e d t o the i n d u s t r i a l i n j u r y whereas, i n f a c t , t h e 
p a r t i e s have agreed t h a t i t i s n o t . While i t i s t r u e t h a t 
C a r t e r ' s o p i n i o n i s i n c o n s i s t e n t w i t h the law of the case i n t h i s 
r e g a r d , t h i s i n c o n s i s t e n c y i s not f a t a l . Dr. C a r t e r opined t h a t 
the h a i r l o s s combined w i t h the compensable back i n j u r y caused 
c l a i m a n t ' s d e p r e s s i o n . N e v e r t h e l e s s , i t i s c l e a r t h a t he 
b e l i e v e d the p a i n r e s u l t i n g from the back i n j u r y was s i g n f i c a n t 
and t h a t he d i d not suggest t h a t the de p r e s s i o n stemmed o n l y from 
the h a i r l o s s . Thus, h i s o p i n i o n should not have been dismi s s e d 
out of hand. 



DONALD C. ANDERSON, Claimant WCB 86-10302 & 86-15456 
Vick & Gutzler, Claimant's Attorneys February 13, 1989 
Kevin L. Mannix, Defense Attorney Order on Review 
David 0. Home, Defense Attorney 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

Wausau I n s u r a n c e Company r e q u e s t s r e v i e w o f R e f e r e e M y e r s 1 

o r d e r w h i c h f o u n d i t , r a t h e r t h a n L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n , t h e r e s p o n s i b l e i n s u r e r f o r c l a i m a n t ' s c u r r e n t r i g h t 
s h o u l d e r c o n d i t i o n . On r e v i e w , Wausau c o n t e n d s t h a t L i b e r t y 
N o r t h w e s t i s r e s p o n s i b l e f o r c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n . 

We a f f i r m and a d o p t t h e o r d e r o f t h e R e f e r e e . 

Under ORS 6 5 6 . 3 8 2 ( 2 ) , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 
a r e a s o n a b l e f e e when a c a r r i e r i n i t i a t e s B o a r d r e v i e w and t h e Bo a r d 
d e t e r m i n e s t h a t " t h e c o m p e n s a t i o n awarded t o [ t h e ] c l a i m a n t s h o u l d 
n o t be d i s a l l o w e d o r r e d u c e d . " H e r e , Wausau r e q u e s t e d B o a r d r e v i e w , 
s e e k i n g t o s h i f t r e s p o n s i b i l i t y t o L i b e r t y N o r t h w e s t . Had Wausau 
s u c c e e d e d , c l a i m a n t ' s c o m p e n s a t i o n w o u l d have been r e d u c e d because 
Wausau has t h e h i g h e r r a t e o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . 
C l a i m a n t p a r t i c i p a t e d on B o a r d r e v i e w , c o n t e n d i n g t h a t t h e R e f e r e e ' s 
o r d e r s h o u l d be a f f i r m e d . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e f e e f o r s e r v i c e s on B o a r d r e v i e w 
under ORS 6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by Wausau. Rhonda L. B i l o d e a u , 41 Van 
N a t t a 11 ( J a n u a r y 4, 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 22, 1987 i s a f f i r m e d . F o r 
s e r v i c e s on B o a r d r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
f e e o f $400, t o be p a i d by Wausau I n s u r a n c e Co. A c l i e n t - p a i d f e e , 
p a y a b l e f r o m L i b e r t y N o r t h w e s t t o i t s c o u n s e l , i s a p p r o v e d , n o t t o 
exceed $300. 

NELSON W. BAKER, Claimant WCB 86-06028 & 87-01455 
Charles Robinowitz, Claimant's Attorney February 13, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t p o r t i o n 
o f R e f e r e e G a l t o n ' s o r d e r i n WCB Case No. 86-06028, w h i c h g r a n t e d 
c l a i m a n t p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
g r a n t e d c l a i m a n t an " a p p r o v e d " a t t o r n e y f e e i n t h e amount o f $2,000. 
C l a i m a n t a l s o r e q u e s t s r e v i e w o f R e f e r e e D a u g h t r y ' s o r d e r i n WCB Case 
No. 87-0145S, w h i c h c o n c l u d e d t h a t he l a c k e d j u r i s d i c t i o n t o i n c r e a s e 
c l a i m a n t ' s a t t o r n e y f e e as p r e v i o u s l y awarded by R e f e r e e G a l t o n . We 
a f f i r m . 

ISSUE 

1 . Whether c l a i m a n t i s e n t i t l e d t o p e r m a n e n t t o t a l 



FINDINGS OF FACT 

On March 9, 1976, c l a i m a n t f i r s t c o n s u l t e d Dr. Faber w i t h 
c o m p l a i n t s o f chest t i g h t n e s s and d i f f i c u l t y b r e a t h i n g . Dr. Faber 
diagnosed acute bronchospasm. Claimant was 54 years o f age .at t h e 
ti m e and had worked f o r t h e employer as a m i l l w r i g h t f o r n e a r l y 20 
ye a r s . On June 8, 1976, Dr. Faber i n d i c a t e d t h a t c l a i m a n t had 
moderate c h r o n i c o b s t r u c t i v e l u n g disease (COPD) w i t h an element o f 
acute bronchospasms when s u b j e c t e d t o contaminated a i r . Claimant 
c o n t i n u e d t o r e c e i v e medical care and t r e a t m e n t t h r o u g h o u t 1976 and 
1977 . 

On A p r i l 6, 1978, Dr. Faber executed a h e a l t h i n s u r a n c e 
c l a i m form w i t h diagnoses of COPD and h y p e r t e n s i o n , n o t i n g t h a t 
c l a i m a n t ' s employment was c o n t r i b u t i n g t o h i s c o n d i t i o n . 

On A p r i l 10, 1978, the employer accepted c l a i m a n t ' s 
d i s a b l i n g o c c u p a t i o n a l d i s e a s e . 

On May 23, 1978, Dr. Faber r e p o r t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was p r o b a b l y s t a b l e and he co u l d p r o b a b l y do some types of 
manual work i n a n o n - p o l l u t e d atmosphere. However, Dr. Faber a l s o 
i n d i c a t e d t h a t c l a i m a n t ' s l u n g r e s e r v e c a p a c i t y was compromised t o 
the e x t e n t t h a t he d i d not f e e l t h a t c l a i m a n t c o u l d do a g r e a t deal 
o f heavy manual l a b o r due t o h i s pulmonary c o n d i t i o n . 

On June 19, 1978, Dr. White, i n t e r n i s t , r e p o r t e d t h a t , 
s i n c e e a r l y March 1978, c l a i m a n t had been d i s a b l e d from engaging i n 
h i s u sual o c c u p a t i o n due t o moderately severe COPD. He recommended 
t h a t c l a i m a n t should never r e t u r n t o any type o f work which exposed 
him t o d u s t , fumes or smoke. He a l s o doubted t h a t v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s would be s u c c e s s f u l . 

On J u l y 1 1 , 1978, Dr. Faber s t a t e d t h a t c l a i m a n t was 
p r o b a b l y permanently d i s a b l e d from w o r k i n g i n the machine shop a t the 
employer and t h a t i t may w e l l be i m p o s s i b l e f o r c l a i m a n t t o f i n d work 
i n any o t h e r j o b . 

On August 9, 1978, Dr. Vitums, a s p e c i a l i s t i n r e s p i r a t o r y 
m e d i c i n e , examined c l a i m a n t . He r e p o r t e d t h a t c l a i m a n t c o u l d not 
t o l e r a t e the environment a t h i s work as a r e s u l t of h i s COPD. 

On August 25, 1978, a D e t e r m i n a t i o n Order awarded c l a i m a n t 
50 p e r c e n t unscheduled permanent d i s a b i l i t y r e s u l t i n g from the i n j u r y 
t o h i s r e s p i r a t o r y system. 

On November 7, 1978, Dr. Faber examined c l a i m a n t again and 
discusse d the p o s s i b i l i t y of r e t u r n i n g t o work a t the employer as a 
s l i p f e e d e r , boom man or clean-up person. Claimant f e l t t h a t he 
co u l d not p e r f o r m any of those j o b s . Dr. Faber co n c u r r e d t h a t 
c l a i m a n t would have an e x t r e m e l y d i f f i c u l t t i m e doing e i t h e r s l i p 
f e e d i n g or boom man d u t i e s because of h i s p h y s i c a l problems and 
pr o b a b l e l a c k of d e x t e r i t y . 

Soon t h e r e a f t e r , c l a i m a n t ' s mental c o n d i t i o n began 
d e t e r i o r a t i n g because he f e l t t h a t : ( 1 ) i t was i m p o s s i b l e t o r e t u r n 
t o the jobs o f f e r e d by the employer; and ( 2 ) he c o u l d no longer f i n d 
any type of work due t o h i s age and p h y s i c a l c o n d i t i o n . Claimant was 
havi n g symptoms of d e p r e s s i o n , insomnia, l a c k o f i n t e r e s t i n t h i n g s 
and t r o u b l e communicating w i t h h i s w i f e . He was a l s o e x p e r i e n c i n g 
s p e l l s o f d i z z i n e s s , a t a x i a and chest p a i n . On December 13, 1978, 

-259-



Dr. Keppel diagnosed p r o g r e s s i v e dyspnea, and on December 27, 1978, 
Dr. P r e w i t t p r e s c r i b e d E l a v i l f o r c l a i m a n t ' s d e p r e s s i o n . 

On J u l y 25, 1980, Dr. Henke, c l a i m a n t ' s f a m i l y p h y s i c i a n , 
r e p o r t e d t h a t c l a i m a n t was not capable of f u n c t i o n i n g a t a l e v e l 
where he c o u l d p e r f o r m any j o b on a r e g u l a r b a s i s a t t h a t t i m e . 

On December 29, 1982, c l a i m a n t ' s c l a i m was reopened by 
Op i n i o n and Order due t o the worsening o f c l a i m a n t ' s compensable 
p s y c h o l o g i c a l c o n d i t i o n . On December 16, 1983, the Workers' 
Compensation Board found, i n s t e a d , t h a t c l a i m a n t ' s c l a i m had been 
p r e m a t u r e l y c l o s e d . A c c o r d i n g l y , they s e t as i d e the August 25, 1978 
D e t e r m i n a t i o n Order. 

By March 1983, c l a i m a n t had become more withdrawn and more 
s e t t l e d i n t o h i s d e p r e s s i o n . Dr. Lindemann, a p s y c h o l o g i s t and 
p r o f e s s o r of medical psychology a t the U n i v e r s i t y o f Oregon H e a l t h 
Sciences U n i v e r s i t y , diagnosed moderate t o severe d e p r e s s i o n w i t h 
p s y c h o p h y s i o l o g i c a l r e a c t i o n . With regard t o t r e a t m e n t , 
Dr. Lindemann recommended p e r s o n a l c o u n s e l i n g and the i n t r o d u c t i o n of 
a l i m i t e d amount of v o l u n t e e r a c t i v i t i e s . At t h a t t i m e , he was not 
o p t i m i s t i c t h a t , even w i t h s u c c e s s f u l c o u n s e l i n g , c l a i m a n t c o u l d 
r e t u r n t o work. 

I n March 1984, Dr. Lindemann r e f e r r e d c l a i m a n t f o r 
t r e a t m e n t t o Dr. Gregor, p s y c h o l o g i s t . T h i s r e f e r r a l , however, was 
not s u c c e s s f u l . I n i t i a l l y , Dr. Gregor made some p r o g r e s s . 
E v e n t u a l l y , t h e i r r e l a t i o n s h i p d e t e r i o r a t e d as a r e s u l t of c l a i m a n t ' s 
s u s p i c i o n s t h a t the employer wanted him t o see Dr. Gregor so t h a t i t 
c o u l d t e r m i n a t e h i s workers' compensation b e n e f i t s . I n January 1985, 
Dr. Gregor r e p o r t e d t h a t c l a i m a n t ' s s u s p i c i o n t h a t c o n t i n u e d t h e r a p y 
would cause h i s b e n e f i t s t o be t e r m i n a t e d made f u r t h e r t r e a t m e n t 
u s e l e s s . I n e a r l y 1985, c l a i m a n t stopped seeing Dr. Gregor and has 
not sought p s y c h o l o g i c a l t r e a t m e n t s i n c e t h a t t i m e nor has he 
a c t i v e l y sought employment. 

On J u l y 1 1 , 1985, Drs. Turco and Parvaresh diagnosed 
dysthymic d i s o r d e r of n e u r o t i c p r o p o r t i o n s . 

On December 5, 1986, Dr. Lindemann examined c l a i m a n t and 
diagnosed c h r o n i c d e p r e s s i o n . His p r o g n o s i s f o r improvement was poor. 

On A p r i l 9, 1987, a D e t e r m i n a t i o n Order awarded c l a i m a n t 30 
per c e n t unscheduled permanent d i s a b i l i t y . 

As a r e s u l t o f the combined e f f e c t s o f c l a i m a n t ' s 
compensable p h y s i c a l and p s y c h o l o g i c a l c o n d i t i o n s , he i s per m a n e n t l y 
i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS OF LAW 

We adopt t he Referee's " F i n d i n g s and O p i n i o n " s e c t i o n as 
our c o n c l u s i o n s of law w i t h the f o l l o w i n g comment r e g a r d i n g 
c l a i m a n t ' s a t t o r n e y f e e . 

Former OAR 438-47-025 p r o v i d e s t h a t : 

" I n a pro c e e d i n g b e f o r e a r e f e r e e requested 
by c l a i m a n t on the e x t e n t of permanent 
d i s a b i l i t y , a fee of 25 per c e n t of any 
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i n c r e a s e i n permanent d i s a b i l i t y awarded by 
the r e f e r e e , but not more than $2,000, 
s h a l l be approved f o r c l a i m a n t ' s a t t o r n e y . " 

The Referee awarded c l a i m a n t the maximum a t t o r n e y fee 
a l l o w a b l e under the former r u l e s . T h e r e f o r e , we d e c l i n e t o i n c r e a s e 
t h a t f e e . 

ORDER 

The Referee's order dated March 6, 1987 and A p r i l 30, 1987 
are a f f i r m e d . The Board approves a c l i e n t - p a i d fee not t o exceed 
$150. Claimant's a t t o r n e y i s awarded an assessed fee of $1,341.25 
f o r s e r v i c e s on review c o n c e r n i n g the permanent t o t a l d i s a b i l i t y 
i s s u e , t o be p a i d by the s e l f - i n s u r e d employer. 

RANDALL BURDICK, Claimant Own Motion 89-0028M 
SAIF Corp, Insurance C a r r i e r February 13, 1989 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m t o the Board f o r an a l l e g e d worsening of h i s May 8, 1979 
i n d u s t r i a l i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . 
SAIF opposes reopening of t h i s c l a i m f o r the payment o f temporary 
d i s a b i l i t y b e n e f i t s as c l a i m a n t ' s c u r r e n t t r e a t m e n t does not 
s a t i s f y the requ i r e m e n t s of ORS 656.278. 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Motion" a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Claimant 
has r e c e n t l y been t r e a t e d w i t h p h y s i c a l t h e r a p y and p a r t i c i p a t e d 
i n a work har d e n i n g program. However, t h e r e i s no i n d i c a t i o n f o r 
s u r g e r y or h o s p i t a l i z a t i o n f o r t r e a t m e n t . We conclude we are 
w i t h o u t a u t h o r i t y t o g r a n t the r e l i e f c l a i m a n t seeks. The request 
f o r own motion r e l i e f i s hereby denied. 

IT IS SO ORDERED. 

MERLE 0. HANSEN, Claimant Own Motion 89-0005M 
Francesconi & Cash, Claimant's Attorneys February 13, 1989 
SAIF Corp, Insurance C a r r i e r Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s October 1, 1976 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
accepted r e s p o n s i b i l i t y f o r the recen t neck s u r g e r y and recommends 
c l a i m a n t ' s c l a i m be reopened f o r the payment o f temporary 
d i s a b i l i t y b e n e f i t s . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

F o l l o w i n g review of t h i s r e c o r d , we are persuaded t h a t 
c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g f u r t h e r 
s u r g e r y . Claimant has s p e c i f i c a l l y requested b e n e f i t s t o commence 
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November 29, 1988, the date he was h o s p i t a l i z e d f o r a myelogram. 
We d e c l i n e t o g r a n t b e n e f i t s u n t i l t h e date c l a i m a n t was 
h o s p i t a l i z e d f o r s u r g e r y . We do not f e e l h o s p i t a l i z a t i o n f o r 
d i a g n o s t i c t e s t i n g alone s a t i s f i e s t h e req u i r e m e n t s s e t f o r t h i n 
the law. A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary 
d i s a b i l i t y b e n e f i t s t o commence the date c l a i m a n t i s h o s p i t a l i z e d . 
f o r t h e proposed s u r g e r y and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o 
h i s r e g u l a r work a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , 
whichever i s e a r l i e r . Claimant's a t t o r n e y i s awarded 25% of the 
a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , not t o exceed $200 
as a reasonable a t t o r n e y ' s f e e . Reimbursement from t h e Reopened 
Claims Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 
656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m 
s h a l l be c l o s e d by the i n s u r e r pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 
ROSEANN HIRSHMAN, Claimant WCB 86-16820 
Horton & Koenig, Claimant's Attorneys February 13, 1989 
H. Thomas Andersen (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of t h a t p o r t i o n o f 
Referee Garaventa's order t h a t r e j e c t e d c l a i m a n t ' s c o n s t i t u t i o n a l 
c h a l l e n g e t o a p p l i c a t i o n o f the D i r e c t o r ' s medical s e r v i c e s f e e 
schedule, OAR 436-10-090(6), t o o u t - o f - s t a t e p r o v i d e r s . On r e v i e w , 
c l a i m a n t contends t h a t a p p l i c a t i o n of the fee schedule t o 
o u t - o f - s t a t e medical s e r v i c e p r o v i d e r s v i o l a t e s her r i g h t s under the 
Workers' Compensation Law, as w e l l as the Oregon and U n i t e d S t a t e s 
C o n s t i t u t i o n s . We conclude t h a t the Hearings D i v i s i o n and t h e Board 
l a c k j u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r . 

FINDINGS OF FACT 

The Board adopts the Referee's F i n d i n g s of Fact. 

CONCLUSIONS OF LAW AND OPINION 

ORS 656.248 g i v e s the D i r e c t o r the a u t h o r i t y t o promulgate 
a d m i n i s t r a t i v e r u l e s f o r medical fee schedules. Pursuant t o t h a t 
d i r e c t i v e , the D i r e c t o r , i n OAR 436-10-090(6), has l i m i t e d 
reimbursement t o the vendor of medical s e r v i c e s t o the 75th 
p e r c e n t i l e of the usu a l and customary f ee as determined by the 
D i r e c t o r . Claimant r a i s e s a c o n s t i t u t i o n a l c h a l l e n g e t o ORS 656.248 
and the a d m i n i s t r a t i v e r u l e promulgated t h e r e u n d e r . However, b e f o r e 
we address c l a i m a n t ' s c o n s t i t u t i o n a l arguments, we are f i r s t r e q u i r e d 
t o determine whether we have j u r i s d i c t i o n . See S c h l e c t v. SAIF, 60 
Or App 449 , 451 n. 1 (1982 ) . 

The p r e c i s e i s s u e b e f o r e us i s whether t he Hearings 
D i v i s i o n and the Board have j u r i s d i c t i o n t o review a d i s p u t e between 
c l a i m a n t and SAIF over t he a p p r o p r i a t e amount of payment o f a 
d o c t o r ' s f e e f o r s e r v i c e s i n c o n n e c t i o n w i t h an accepted c l a i m . The 
Court of Appeals addressed t h i s q u e s t i o n i n Haynes v. Weyerhaeuser 
Co., 75 Or App 262, rev den 300 Or 332 (1985). I n Haynes, a Referee 
had h e l d t h a t j u r i s d i c t i o n over such d i s p u t e s i s ves t e d i n t h e 
D i r e c t o r . We a f f i r m e d . 

On re v i e w , the c o u r t f i r s t noted t h a t ORS 656.283(1) 
p r o v i d e s t h a t any p a r t y may request a h e a r i n g "on any q u e s t i o n 
c o n c e r n i n g a c l a i m . " I_d. a t 264 . The c o u r t then c o n s i d e r e d the 
e f f e c t of ORS 656.704(3), which p r o v i d e s : 
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"For the purpose of d e t e r m i n i n g t h e 
r e s p e c t i v e a u t h o r i t y of the d i r e c t o r and 
the board t o conduct h e a r i n g s , *** m a t t e r s 
c o n c e r n i n g a c l a i m under ORS 656.001 t o 
656.794 are those m a t t e r s i n which a 
worker's r i g h t t o r e c e i v e compensation, or 
the amount t h e r e o f , are d i r e c t l y i n i s s u e . 
However, such m a t t e r s do not i n c l u d e any 
proceeding-under ORS 656.248 or any 
pro c e e d i n g r e s u l t i n g t h e r e f r o m . " (Emphasis 
s u p p l i e d . ) 

The c o u r t concluded t h a t a d i s p u t e over t h e amount of a 
medical s e r v i c e p r o v i d e r ' s fee i s excluded by the terms of ORS 
6 5 6 . 7 0 4 ( 3 ) from t h e j u r i s d i c t i o n of the Hearings D i v i s i o n . I d . 

The c o u r t ' s d e c i s i o n i n Haynes i s c o n t r o l l i n g . T h e r e f o r e , 
we do not reach t he m e r i t s of c l a i m a n t ' s c o n s t i t u t i o n a l argument. 

ORDER 

The Referee's order dated June 25, 1987 i s a f f i r m e d . 

LEONARD JENNSEN, Claimant WCB 83-02943 
Emmons, et a l . , Claimant's Attorneys February 13, 1989 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of Referee Baker's o r d e r t h a t : 
1 ) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , as w e l l as i t s p a r t i a l d e n i a l of c o m p e n s a b i l i t y o f 
c l a i m a n t ' s t h o r a c i c o u t l e t syndrome, r i b r e s e c t i o n s u r g e r y , and 
ge n e r a l p o l y n e u r o p a t h i e s ; ( 2 ) found t h a t c l a i m a n t ' s c l a i m f o r h i s 
compensable hand, w r i s t and forearm c o n d i t i o n had not been 
p r e m a t u r e l y c l o s e d ; and ( 3 ) d e c l i n e d t o award a d d i t i o n a l temporary 
d i s a b i l i t y b e n e f i t s . I n h i s b r i e f , c l a i m a n t r e q u e s t s a t t o r n e y fees 
f o r s e r v i c e s rendered i n e voking an a l l e g e d p a r t i a l acceptance o f a 
denied c l a i m a t time of h e a r i n g . Claimant a l s o moves f o r remand 
f o r the t a k i n g of a d d i t i o n a l evidence. We a f f i r m i n p a r t and 
rev e r s e i n p a r t . 

ISSUES 

(1) Remand; 

( 2 ) C o m p e n s a b i l i t y of c l a i m a n t ' s t h o r a c i c o u t l e t 
syndrome, r i b r e s e c t i o n s u r g e r y and g e n e r a l p o l y n e u r o p a t h i e s ; 

( 3 ) A g g r a v a t i o n ; 

( 4 ) Premature c l o s u r e ; 

( 5 ) E n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s ; and 

( 6 ) A t t o r n e y fees f o r s e r v i c e s a t h e a r i n g . 

FINDINGS OF FACT 

Cl a i m a n t , 45 a t h e a r i n g , was employed doing heavy 
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p h y s i c a l l a b o r d i g g i n g water l i n e s . He s u f f e r e d numbness, t i n g l i n g 
and p a i n i n h i s hands and forearms d u r i n g the f i v e weeks p r e c e d i n g 
October 20, 1980. Claimant s u b s e q u e n t l y f i l e d a work e r s ' 
compensation c l a i m which was denied by SAIF. Claimant r e q u e s t e d a 
h e a r i n g on the d e n i a l . 

P r i o r t o h e a r i n g , c l a i m a n t was examined by a number o f 
p h y s i c i a n s w i t h v a r y i n g s p e c i a l t i e s . Claimant's p r i m a r y c o m p l a i n t s 
r e l a t e d t o h i s hands and forearms. However, he a l s o r e p o r t e d minor 
neck d i s c o m f o r t . Many diagnoses were suggested i n c l u d i n g b i l a t e r a l 
c a r p a l t u n n e l syndrome, m u l t i p l e n e u r o p a t h i e s , neuropathy secondary 
t o d i a b e t e s , and a t y p i c a l t h o r a c i c o u t l e t syndrome. There was no 
d e f i n i t i v e d i a g n o s i s o f the c o n d i t i o n c a u s i n g c l a i m a n t ' s symptoms. 

F o l l o w i n g h e a r i n g , a March 11, 1982 Referee's o r d e r found 
the c l a i m compensable. The Referee s t a t e d , i n p a r t : 

" I concluded t h a t c l a i m a n t ' s heavy p h y s i c a l 
work a c t i v i t y d u r i n g f i v e weeks p r e c e d i n g 
October 22, 1980 caused c l a i m a n t t o s u f f e r 
numbness, t i n g l i n g , and p a i n i n h i s hands 
and arms, r e g a r d l e s s of the a c t u a l e t i o l o g y 
of the c o n d i t i o n . Thus c l a i m a n t ' s c l a i m i s 
compensable . . . . " 

The order was not appealed. 

Medical r e p o r t s i n October 1982 and January 1983, from 
examining p h y s i c i a n s , noted c o m p l a i n t s of p a i n i n c l a i m a n t ' s 
t r a p e z i u s muscles, b i l a t e r a l l y . Claimant's p r i m a r y c o m p l a i n t s , 
however, were of p a i n and t i n g l i n g i n h i s hands and f o r e a r m s . 

The c l a i m was f i r s t c l o s e d by a March 23, 1983 
D e t e r m i n a t i o n Order w i t h awards of 10 pe r c e n t (15 degrees) 
scheduled permanent d i s a b i l i t y f o r p a r t i a l l o s s of use or f u n c t i o n 
of t h e r i g h t f o r e a r m , and 5 p e r c e n t (7.5 degrees) scheduled 
permanent d i s a b i l i t y f o r p a r t i a l l o s s of use or f u n c t i o n of the 
l e f t f o r e a r m . 

On June 1, 1983, c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , 
Dr. Knox, took c l a i m a n t o f f work f o r 60 days. SAIF reopened t he 
c l a i m and recommenced time l o s s . 

Dr. Knox r e f e r r e d c l a i m a n t t o Dr. E r k i l l a , o r t h o p e d i c 
surgeon, f o r s u r g i c a l c o n s u l t a t i o n i n August 1983. Dr. E r k i l l a ' s 
d i a g n o s t i c i m p r e s s i o n s i n c l u d e d b i l a t e r a l u l n a r n e u r o p a t h i e s and a 
l e f t median neuropathy. He found t h a t c l a i m a n t ' s symptoms had been 
e s s e n t i a l l y unchanged s i n c e the i n j u r y , and recommended a g a i n s t 
s u r g e r y a t t h a t t i m e . 

I n November 1983, Dr. Knox f e l t t h a t c l a i m a n t was a 
ca n d i d a t e f o r s u r g e r y , and r e f e r r e d c l a i m a n t t o Dr. McGee, 
n e u r o l o g i s t , f o r a second o p i n i o n . Dr. McGee f e l t t h a t s u r g e r y was 
not i n d i c a t e d f o r the median nerve, but was i n d i c a t e d f o r the u l n a r 
nerve. He noted t h a t c l a i m a n t ' s f i n d i n g s of u l n a r and p e r i p h e r a l 
n e u r o p a t h i e s , and m i l d c a r p a l t u n n e l syndrome, were s u g g e s t i v e o f 
c h r o n i c a l c o h o l i n t a k e . 

Claimant's c l a i m was again c l o s e d on February 16, 1984 • 
w i t h an award f o r temporary d i s a b i l i t y b e n e f i t s t h r o u g h January 13, 
1984, but w i t h no award of a d d i t i o n a l permanent d i s a b i l i t y . 

On October 9, 1984, c l a i m a n t was reexamined by 
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Dr. E r k i l l a . He f e l t t h a t t h e r e was a documented worsening o f 
c l a i m a n t ' s c o n d i t i o n , and recommended s u r g e r y t o decompress the 
r i g h t u l n a r nerve. He conducted the s u r g e r y on December 6, 1984. 
That s u r g e r y d i d not r e s u l t i n s i g n i f i c a n t improvement o f 
c l a i m a n t ' s c o n d i t i o n , and Dr. E r k i l l a t h e r e f o r e d i d not recommend 
s u r g e r y on the l e f t . He r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on February 11, 1985. 

A D e t e r m i n a t i o n Order c l o s e d the c l a i m on March 26, 
1985. However, Dr. Knox r e p o r t e d t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y , and on J u l y 5, 1985, the c l a i m was reopened. Dr. Knox 
a l s o r e p o r t e d c o m p l a i n t s of shoulder p a i n , which he diagnosed as 
r e f e r r e d p a i n from c l a i m a n t ' s u l n a r n e u r o p a t h i e s . 

On September 24, 1985, Dr. Knox examined c l a i m a n t and 
found him t o be m e d i c a l l y s t a t i o n a r y as of t h a t d a t e . 

Dr. E r k i l l a examined c l a i m a n t on January 6, 1986. He 
ag a i n r e p o r t e d t h a t s u r g e r y was not i n d i c a t e d , and d e c l a r e d 
c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . 

Claimant's c l a i m was clo s e d by D e t e r m i n a t i o n Order on 
January 22, 1986, w i t h temporary d i s a b i l i t y t o be p a i d t h r o u g h 
January 6, 1986. Claimant was awarded time l o s s , and permanent 
d i s a b i l i t y of 10 p e r c e n t f o r the r i g h t arm, and 15 p e r c e n t f o r the 
l e f t arm, i n l i e u of the p r i o r award. 

Dr. Knox examined c l a i m a n t on January 27, 1986, and noted 
some l i m i t e d motion i n c l a i m a n t ' s l e f t s h o u l d e r . D i a g n o s t i c t e s t s 
conducted i n March 1986 showed apparent C7-8, T l r a d i c u l o p a t h y or 
b r a c h i a l p l e x u s neuropathy, as w e l l as t h o r a c i c o u t l e t syndrome. 
On A p r i l 1, 1986, Dr. Knox r e f e r r e d c l a i m a n t t o Dr. G e r s t n e r , 
n e u r o l o g i s t , r e g a r d i n g s u r g e r y f o r t h o r a c i c o u t l e t syndrome. 

SAIF denied c l a i m a n t ' s a g g r a v a t i o n c l a i m on June 11, 1986. 

Dr. Gerstner examined c l a i m a n t on June 30, 1986. He 
found the r e s u l t s of Dr. Knox's l a t e s t t e s t s c o n s t i t u t e d good 
evidence of b i l a t e r a l t h o r a c i c o u t l e t syndrome. He recommended a 
b i l a t e r a l r i b r e s e c t i o n and scalenectomy. 

FINDINGS OF ULTIMATE FACT 

Claim a n t ' s c u r r e n t c o n d i t i o n i s the same c o n d i t i o n which 
was o r d e r e d accepted by Referee's order dated March 1 1 , 1982. 

Claimant's c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t the time 
t h e c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n March 1983 and again 
i n January and February 1986. 

We are unable t o f i n d t h a t c l a i m a n t ' s compensable 
c o n d i t i o n worsened subsequent t o January 22, 1986. 

CONCLUSIONS OF LAW AND OPINION 

Remand 

Claimant has moved f o r remand f o r t h e t a k i n g o f 
a d d i t i o n a l evidence. That evidence i s a r e p o r t from Dr. Knox dated 
September 2, 1987. The Board may remand a case t o the Referee i f 
i t f i n d s t h a t the r e c o r d has been i n c o m p l e t e l y , i m p r o p e r l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 656.295(5). G e n e r a l l y , 
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t h i s may be done o n l y i f the evidence i s u n o b t a i n a b l e by due 
d i l i g e n c e . See Bernard L. Osborn, 37 Van N a t t a 1054 ( 1 9 8 5 ) . The 
h e a r i n g i n t h i s case was conducted on November 1 1 , 1986. At t h a t 
t i m e , t he r e c o r d was l e f t open t o a l l o w SAIF time t o examine some 
e x h i b i t s c l a i m a n t o f f e r e d i n t o the r e c o r d on t h a t day. The r e c o r d 
was l e f t open f o r no o t h e r purpose, and was sub s e q u e n t l y c l o s e d . • 
Dr. Knox has been c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and has seen him 
r e g u l a r l y s i n c e 1 9 8 1 . The r e p o r t which c l a i m a n t seeks t o admit i s 
a r e s t a t e m e n t of Dr. Knox's o p i n i o n s . We conclude t h a t i t was 
o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o the h e a r i n g , and t h e r e f o r e 
deny the motion t o remand. We do not c o n s i d e r the r e p o r t on r e v i e w . 

Compensabi1i t y 

At h e a r i n g , SAIF accepted c o n t i n u i n g r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s hand and for e a r m symptoms. However, SAIF attemp t e d t o 
deny r e s p o n s i b i l i t y f o r any symptoms a r i s i n g above the elbow and 
f o r any t r e a t m e n t of those symptoms. S p e c i f i c a l l y , SAIF denied 
r e s p o n s i b i l i t y f o r a l l p o l y n e u r o p a t h i e s , t h o r a c i c o u t l e t syndrome 
and proposed b i l a t e r a l r i b r e s e c t i o n on the b a s i s t h a t t h e y were 
not compensably r e l a t e d t o the accepted c l a i m . 

Dr. Knox b e l i e v e s t h a t c l a i m a n t ' s t h o r a c i c o u t l e t 
syndrome, p o l y n e u r o p a t h i e s , and need f o r a r i b r e s e c t i o n are 
c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . S e v e r a l o t h e r 
d o c t o r s who have t r e a t e d or examined c l a i m a n t have r e p o r t e d t h a t 
c l a i m a n t s u f f e r s from a disease u n a f f e c t e d by h i s work a c t i v i t i e s . 
We conclude, however, as e x p l a i n e d below, t h a t we need not decide 
whether c l a i m a n t ' s c o n d i t i o n i s work r e l a t e d . 

Since the Referee's d e c i s i o n i n t h i s c l a i m , t he Supreme 
Court has decided G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494 ( 1 9 8 8 ) . 
I n t h a t case, t he s e l f - i n s u r e d employer accepted a c l a i m f o r "sore 
back." A f t e r c l a i m c l o s u r e , the employer l e a r n e d t h a t c l a i m a n t ' s 
back problems might have a r i s e n from a disease which was u n r e l a t e d 
t o c l a i m a n t ' s employment and t h e r e f o r e not compensable. The 
employer s u b s e q u e n t l y issued a p a r t i a l d e n i a l o f the disease 
c o n d i t i o n . The Court found the attempted p a r t i a l d e n i a l i n v a l i d . 
The Court h e l d t h a t a c a r r i e r had t o compensate c l a i m a n t f o r t h e 
s p e c i f i c c o n d i t i o n accepted ("sore b a c k " ) , r e g a r d l e s s of the cause 
of t h a t c o n d i t i o n . The Court reasoned t h a t t o a l l o w the employer 
t o deny compensation f o r a p r e v i o u s l y accepted c o n d i t i o n once i t 
becomes known t h a t t h e c o n d i t i o n i s a t t r i b u t a b l e t o a s p e c i f i c 
noncompensable disease opens the door t o i n s t a b i l i t y , u n c e r t a i n t y 
and delay — a r e s u l t found unacceptable i n Bauman v. SAIF, 295 Or 
788 ( 1 9 8 3 ) . Piwowar, 305 Or at 5 0 1 . 

Here, SAIF d i d not i n i t i a l l y accept the c o n d i t i o n . 
I n s t e a d , SAIF was ordered t o accept the c o n d i t i o n by a Referee. 
However, we see no reason t o d i s t i n g u i s h between a c o n d i t i o n 
accepted by n o t i c e from t he i n s u r e r , and a c o n d i t i o n accepted under 
order from the Referee, Board, or c o u r t . See Knapp v. Weyerhaeuser 
Co., 93 Or App 670 ( 1 9 8 8 ) . T h e r e f o r e , we conclude t h a t SAIF 
remains r e s p o n s i b l e f o r the c o n d i t i o n s o rdered accepted by t h e 
Referee, r e g a r d l e s s o f the cause of those c o n d i t i o n s . 

Moreover, SAIF's a t t e m p t t o separate c l a i m a n t ' s hand and 
f o r e a r m symptoms from h i s upper arm and shoulder symptoms, and t o 
deny the l a t t e r , runs c o n t r a r y t o both the f a c t s of t h i s case and 
the p o l i c y expressed by the Court i n Piwowar, supra. I n t h i s 
r e g a r d , c l a i m a n t i s e x p e r i e n c i n g the same symptoms now t h a t he has 
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e x p e r i e n c e d t h r o u g h o u t h i s c l a i m . Moreover, w h i l e the medical 
e x p e r t s c o n t i n u e t o d i s a g r e e w i t h regard t o a d i a g n o s i s , we are 
persuaded t h a t c l a i m a n t ' s c o n d i t i o n now, r e g a r d l e s s of d i a g n o s i s , 
i s t he same c o n d i t i o n from which he has s u f f e r e d s i n c e October 
1980. F u r t h e r , t h o r a c i c o u t l e t syndrome was one of the o r i g i n a l 
diagnoses of h i s c o n d i t i o n . Pursuant t o the Court's r e a s o n i n g i n 
Piwowar, supra, SAIF i s p r e c l u d e d from denying c l a i m a n t ' s 
p o l y n e u r o p a t h i e s and t h o r a c i c o u t l e t syndrome r e g a r d l e s s of whether 
those c o n d i t i o n s are c a u s a l l y r e l a t e d t o the 1980 work a c t i v i t i e s . 
I t f o l l o w s t h a t SAIF i s a l s o p r e c l u d e d from denying t r e a t m e n t f o r 
those c o n d i t i o n s . 

A g g r a v a t i o n 

Claimant contends t h a t h i s c o n d i t i o n has worsened, and 
seeks an a d d i t i o n a l award of permanent d i s a b i l i t y . To reopen a 
c l a i m because of a g g r a v a t i o n , c l a i m a n t must prove t h a t a worsening 
of h i s c o n d i t i o n renders him more d i s a b l e d , i . e . l e s s a b l e t o work, 
t h a n a t the time of h i s l a s t arrangement of compensation. Smith v. 
SAIF, 302 Or 396 ( 1 9 8 6 ) . 

Claimant's l a s t award of compensation was the January 22, 
1986 D e t e r m i n a t i o n Order. On Janaury 27, 1986, Dr. Knox r e p o r t e d 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened. However, t h i s worsening 
o c c u r r e d , i f a t a l l , a t an u n s p e c i f i e d time between c l a i m a n t ' s l a s t 
v i s i t w i t h Dr. Knox on September 24, 1985, and January 27, 1986. 
Dr. Knox o f f e r s no o p i n i o n as t o when t h i s worsening took p l a c e . 
I t i s a t l e a s t as p r o b a b l e , i f not more p r o b a b l e , t h a t the 
worsening r e f e r r e d t o by Dr. Knox took p l a c e d u r i n g the four-month 
p e r i o d p r i o r t o the Janaury 22, 1986 D e t e r m i n a t i o n Order r a t h e r 
than the f i v e - d a y p e r i o d f o l l o w i n g the o r d e r . I n a d d i t i o n , 
Dr. C o l l a d a , neurosurgeon, examined c l a i m a n t i n 1984 and a g a i n i n 
A p r i l 1986. Dr. C o l l a d a opined t h a t c l a i m a n t ' s c o n d i t i o n was no 
worse i n A p r i l 1986 than i t had been i n 1984. We conclude t h a t the 
medical evidence i s i n s u f f i c i e n t t o prove a compensable a g g r a v a t i o n . 

Expert medical evidence i s not r e q u i r e d t o prove a 
compensable a g g r a v a t i o n . Lay t e s t i m o n y may be s u f f i c i e n t . G a r b u t t 
v. SAIF, 297 Or 148, 151-52 (1984). I n t h i s r e g a r d , c l a i m a n t 
r e p o r t e d a t the November 1986 h e a r i n g t h a t h i s symptoms had become 
more prominent i n the p r i o r year or so, but he d i d not compare h i s 
symptoms on January 22, 1986 w i t h h i s symptoms t h e r e a f t e r . Thus, 
we are again unable t o determine whether t h a t a l l e g e d worsening 
o c c u r r e d p r i o r t o the l a s t award of compensation or subsequent 
t h e r e t o . I n a d d i t i o n , c l a i m a n t ' s t e s t i m o n y r e g a r d i n g the a l l e g e d 
worsening i s e n t i r e l y c o n c l u s o r y . F u r t h e r , i t c o n f l i c t s w i t h p r i o r 
t e s t i m o n y t h a t h i s c o n d i t i o n d i d not change i n 1986. I n sum, 
c l a i m a n t ' s l a y t e s t i m o n y does not persuade us t h a t h i s c o n d i t i o n 
worsened subsequent t o Janaury 22, 1986. 

We conclude t h a t c l a i m a n t has f a i l e d t o prove a 
compensable worsening of h i s c o n d i t i o n s i n c e Janaury 22, 1986. 

Premature Closure 

Claimant contends t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d 
i n January 1986. A c l a i m i s p r o p e r l y c l o s e d when c l a i m a n t becomes 
m e d i c a l l y s t a t i o n a r y , unless he i s e n r o l l e d i n t r a i n i n g . 
ORS 656.268(2). Claimant's t r e a t i n g p h y s i c i a n noted t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y on September 24, 1985. The surgeon, 
Dr. E r k i l l a , r e p o r t e d c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
January 1 1 , 1986. Once both d o c t o r s who were c l o s e l y i n v o l v e d i n 
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c l a i m a n t ' s m e d i c a l t r e a t m e n t had found h i s c o n d i t i o n s t a t i o n a r y , 
t he c l a i m was p r o p e r l y c l o s e d . 

The Board may c o n s i d e r evidence a v a i l a b l e a f t e r c l o s u r e , 
which r e l a t e s t o c l a i m a n t ' s c o n d i t i o n a t the time of c l o s u r e , t o 
determine whether the c l a i m was p r e m a t u r e l y c l o s e d . Scheuening v. 
J.R. S i m p l o t Co., 84 Or App 622, rev den 303 Or 590 ( 1 9 8 7 ) . I n 
t h i s case, t h e r e i s no evidence t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y on January 22, 1986. There i s a June 1986 r e p o r t by 
Dr. Knox t h a t c l a i m a n t i s t e m p o r a r i l y t o t a l l y d i s a b l e d r e t r o a c t i v e 
t o January 27, 1986. However, no reason i s g i v e n i n s u p p o r t of 
t h i s c o n c l u s i o n . We conclude t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y , and h i s c l a i m p r o p e r l y c l o s e d , on January 22, 1986. 

Temporary D i s a b i l i t y B e n e f i t s 

Claimant contends t h a t he i s e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s from March 28, 1983 t o June 1, 1983, and from 
January 27, 1986 t o the date of h e a r i n g . 

Because we f i n d t h a t h i s c l a i m was p r o p e r l y c l o s e d i n 
January 1986, he was e n t i t l e d t o no temporary d i s a b i l i t y b e n e f i t s 
a f t e r t h a t d a t e . 

S i m i l a r l y , because t h e r e i s no evidence t o s u p p o r t a 
c o n t e n t i o n t h a t the c l a i m was p r e m a t u r e l y c l o s e d i n 1983 or t h a t 
c l a i m a n t aggravated b e f o r e June 1, 1983, we award no f u r t h e r 
b e n e f i t s f o r temporary d i s a b i l i t y i n 1983. 

On February 10, 1983, Dr. Knox r e p o r t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y e f f e c t i v e December 3, 1982. The E v a l u a t i o n 
D i v i s i o n i s s u e d a D e t e r m i n a t i o n Order on March 23, 1983, c l o s i n g 
c l a i m a n t ' s c l a i m . The r e c o r d c o n t a i n s no f u r t h e r evidence on the 
m a t t e r u n t i l June 1, 1983, when Dr. Knox took c l a i m a n t o f f work f o r 
60 days and the c l a i m was reopened. Claimant was not t e m p o r a r i l y 
d i s a b l e d a f t e r the date of c l o s u r e , but b e f o r e r e o p e n i n g . 

Claimant c o u l d have remained e n t i t l e d t o temporary 
b e n e f i t s w h i l e e n r o l l e d i n an a u t h o r i z e d t r a i n i n g program. ORS 
656.268. However, c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e a t the t i m e 
c o n s i s t e d o n l y of d i r e c t employment a s s i s t a n c e . He was not 
e n t i t l e d t o temporary b e n e f i t s w h i l e i n t h a t program. We can f i n d 
no b a s i s t o s u p p o r t c l a i m a n t ' s e n t i t l e m e n t t o temporary b e n e f i t s , 
and a f f i r m the Referee. 

A t t o r n e y Fees 

Claimant contends t h a t he p r e v a i l e d from a g e n e r a l d e n i a l 
by SAIF, when, at h e a r i n g , SAIF conceded i t s c o n t i n u i n g 
r e s p o n s i b i l i t y f o r h i s hand and forearm c o n d i t i o n . However, t h e r e 
i s no evidence i n the r e c o r d t h a t SAIF had denied such 
r e s p o n s i b i l i t y . I n s t e a d , SAIF's d e n i a l was of an a g g r a v a t i o n . 
Pursuant t o our d e c i s i o n , SAIF i s p r e v a i l i n g on t h a t a g g r a v a t i o n 
d e n i a l . 

On the o t h e r hand, c l a i m a n t i s p r e v a i l i n g on SAIF's 
p a r t i a l d e n i a l a t h e a r i n g of a l l p o l y n e u r o p a t h i e s , t h o r a c i c o u t l e t 
syndrome, and b i l a t e r a l r i b r e s e c t i o n . Claimant i s e n t i t l e d t o an 
assessed a t t o r n e y fee when he f i n a l l y p r e v a i l s from a d e c i s i o n 
denying a c l a i m f o r compensation. ORS 656.386(1); OAR 438-15-035. 
T h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e , 
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c a r r i e r - p a i d f e e f o r s e r v i c e s rendered a t h e a r i n g and on Board 
r e v i e w , on t h i s i s s u e . See ORS 6 5 6 . 3 8 6 ( 1 ) . Such a fee i s d e f i n e d 
as an "assessed f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot award 
an assessed fee unless c l a i m a n t ' s counsel f i l e s a statement of 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no statement o f s e r v i c e s 
has been r e c e i v e d t o d a t e , an assessed fee s h a l l not be awrded. 

ORDER 

The Referee's o r d e r dated Janaury 29, 1987 i s rev e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's order 
t h a t upheld the SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l a t h e a r i n g o f a l l 
p o l y n e u r o p a t h i e s , t h o r a c i c o u t l e t syndrome, and r i b r e s e c t i o n 
s u r g e r y i s r e v e r s e d . The medical s e r v i c e s c l a i m f o r these 
c o n d i t i o n s i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. 
The remainder of the Referee's order i s a f f i r m e d . 

ANTHONY NETRICK, Claimant Own Motion 88-0483M 
Welch, et a l . , Claimant's Attorneys February 13, 1989 
Lin A. Zimmerman, Defense Attorney Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of h i s August 27, 1979 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The Board 
postponed a c t i o n on the request f o r own motion r e l i e f u n t i l 
r e s o l u t i o n of the request f o r h e a r i n g then pending i n the Hearings 
D i v i s i o n . The p a r t i e s e n t e r e d i n t o a s e t t l e m e n t agreement on 
December 9, 1988 whereby the i n s u r e r agreed t o accept 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s medical t r e a t m e n t . However, t he 
i n s u r e r asks t h a t the Board deny the request f o r temporary 
d i s a b i l i t y b e n e f i t s i n t h a t i t contends c l a i m a n t has r e t i r e d from 
the work f o r c e . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Motion" a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . Claimant was 
h o s p i t a l i z e d i n May 1988 f o r h i s compensable c o n d i t i o n . However, 
c l a i m a n t has adv i s e d the i n s u r e r t h a t he i s c u r r e n t l y r e t i r e d and 
r e c e i v i n g S o c i a l S e c u r i t y b e n e f i t s . There i s no i n d i c a t i o n i n our 
r e c o r d t h a t c l a i m a n t has attempted t o r e t u r n t o work r e c e n t l y . We 
conclude c l a i m a n t i s not e n t i t l e d t o compensation f o r temporary 
d i s a b i l i t y b e n e f i t s . C u t r i g h t v. Weyerhaeuser Company, 299 Or 290 
( 1 9 8 5 ) . The request f o r own motion r e l i e f i s hereby d e n i e d . 

IT IS SO ORDERED. 

LARRY J. SALEE, Claimant WCB 85-14493 & 86-01006 
Welch, Bruun & Green, Claimant's Attorneys February 13, 1989 
T e r r a l l & M i l l e r , Defense Attorneys Order on Review 
Schwabe, et a l . , Defense Attorneys 

Reviewed by Board Members Johnson and C r i d e r . 

Safeco Insurance Co. (Safeco) requests review of those 
p o r t i o n s of Referee Shebley's order t h a t : ( 1 ) set aside i t s d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s low back c o n d i t i o n ; and ( 2 ) 
upheld a d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m f o r the same 
c o n d i t i o n i s s u e d by Unigard Insurance ( U n i g a r d ) . I n h i s re s p o n d e n t 1 
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b r i e f , c l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o an i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g . On r e v i e w , t h e i s s u e s a r e 
r e s p o n s i b i l i t y and a t t o r n e y f e e s . 

We m o d i f y t h e R e f e r e e ' s o r d e r t o award an i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g . We a f f i r m t h e r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

I n November 1984 c l a i m a n t i n j u r e d h i s back w h i l e w o r k i n g as 
a w e l d e r . The d i a g n o s i s was s p r a i n / s t r a i n w i t h Grade I I s c i a t i c 
e x t e n s i o n n e u r a l g i a . S a f e c o a c c e p t e d t h e c l a i m . C l a i m a n t m i s s e d 
a p p r o x i m a t e l y 5 days o f wo r k . I n J a n u a r y 1985, he was f o u n d 
m e d i c a l l y s t a t i o n a r y w i t h o u t e v i d e n c e o f pe r m a n e n t i m p a i r m e n t . 
T h e r e a f t e r , h i s c l a i m was c l o s e d by means o f a N o t i c e o f C l o s u r e . 

I n A u g u s t 1985, when c l a i m a n t ' s symptom's i n c r e a s e d , he 
f i l e d an a g g r a v a t i o n c l a i m w i t h S a f e c o . S a f e c o d e n i e d t h e c l a i m , 
a l l e g i n g t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was t h e r e s u l t o f a "new 
i n j u r y . " On September 10, 1985, c l a i m a n t f i l e d a "new i n j u r y " c l a i m 
w i t h t h e e m p l o y e r , who had become i n s u r e d by U n i g a r d on J a n u a r y 1 , 
1985. U n i g a r d d e n i e d r e s p o n s i b i l i t y f o r t h e c l a i m . I n a d d i t i o n , 
U n i g a r d d e n i e d c o m p e n s a b i l i t y , a l l e g i n g t h a t t h e c l a i m had n o t been 
t i m e l y f i l e d . 

S a f e c o r e q u e s t e d t h e d e s i g n a t i o n o f a p a y i n g a g e n t p u r s u a n t 
t o ORS 656.307. However, because o f U n i g a r d ' s c o m p e n s a b i l i t y d e n i a l , 
no ".307" o r d e r i s s u e d . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s work a c t i v i t i e s , w h i l e U n i g a r d was on t h e r i s k , 
d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n . 

U n i g a r d ' s d e n i a l o f c o m p e n s a b i l i t y on t i m e l i n e s s g r o u n d s 
was u n r e a s o n a b l e . 

As a r e s u l t o f U n i g a r d ' s c o m p e n s a b i l i t y d e n i a l , c l a i m a n t ' s 
r i g h t t o c o m p e n s a t i o n was a t r i s k a t t h e h e a r i n g . 

CONCLUSIONS OF LAW 

We a d o p t t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
c o n c l u d e d t h a t S a f e c o was r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . We c o n c l u d e t h a t c l a i m a n t ' s c o n d i t i o n r e p r e s e n t s a 
r e c u r r e n c e o f symptoms a t t r i b u t a b l e t o h i s a c c e p t e d c l a i m w i t h 
S a f e c o . See B o i s e Cascade C o r p . v. S t a r b u c k , 296 Or 238, 244 ( 1 9 8 4 ) ; 
S m i t h v. Ed's Pancake Hous~e7 27 Or App 361 T1976 ) . I n s h o r t , we 
a g r e e w i t h t h e R e f e r e e ' s a n a l y s i s t h a t c l a i m a n t ' s work a c t i v i t i e s 
w h i l e U n i g a r d was on t h e r i s k d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a 
w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . See H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 

We a l s o a d o p t t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
c o n c l u d e d t h a t U n i g a r d ' s d e n i a l o f c o m p e n s a b i l i t y on t h e b a s i s o f 
u n t i m e l i n e s s was u n r e a s o n a b l e . I n a d d i t i o n , we a g r e e w i t h t h e 
R e f e r e e ' s a s s e s s m e n t o f a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r 
t h i s u n r e a s o n a b l e c o n d u c t . -270-



The R e f e r e e f u r t h e r awarded c l a i m a n t ' s a t t o r n e y a f e e o f 25 
p e r c e n t o f c l a i m a n t ' s c o m p e n s a t i o n , n o t t o e x c e e d $750. We a g r e e 
t h a t c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s 
a t h e a r i n g . However, r a t h e r t h a n p a y a b l e f r o m c l a i m a n t ' s 
c o m p e n s a t i o n , we c o n c l u d e t h a t i t s h o u l d be i n s u r e r - p a i d . 
F u r t h e r m o r e , we h o l d t h a t t h e f e e s h o u l d be p a i d by U n i g a r d , t h e 
i n s u r e r who d e n i e d c o m p e n s a b i l i t y o f t h e c l a i m and p r e v e n t e d t h e 
i s s u a n c e o f a ".307" o r d e r . 

We have p r e v i o u s l y h e l d t h a t a c a r r i e r u l t i m a t e l y 
d e t e r m i n e d n o t r e s p o n s i b l e f o r a c l a i m a n t ' s c o n d i t i o n may n o n e t h e l e s s 
be r e q u i r e d t o pay t h e c l a i m a n t ' s a t t o r n e y a f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) 
i f t h e c a r r i e r d e n i e s t h e c l a i m on a b a s i s w h i c h t h r e a t e n s t h e 
c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n and t h e r e s p o n s i b l e 
c a r r i e r d e n i e s t h e c l a i m o n l y on r e s p o n s i b i l i t y g r o u n d s . R o n a l d L. 
Warner, 40 Van N a t t a 1082, 1194 ( 1 9 8 8 ) ; R o n a l d J . B r o u s s a r d , 38 Van 
N a t t a 59, 61 a f f ' d mem, 82 Or App 550 ( 1 9 8 6 ) ; Karen J . B a t e s , 39 Van 
N a t t a 42 ( 1 9 8 7 ) , a f f ' d SAIF v. B a t e s , 94 Or App 666 ( J a n u a r y 1 1 , 
1 9 8 9 ) . The b a s i c p o l i c y u n d e r l y i n g t h i s h o l d i n g i s t o e n c o u r a g e 
c a r r i e r s t o seek o r accede t o t h e i s s u a n c e o f a ".307" o r d e r ( w i t h 
t h e a t t e n d a n t c o n t i n u a t i o n o f c o m p e n s a t i o n payments t o i n j u r e d 
w o r k e r s ) i f t h e y do n o t s e r i o u s l y c o n t e s t t h e c l a i m a n t ' s e n t i t l e m e n t 
t o r e c e i v e c o m p e n s a t i o n . Warner, s u p r a , 40 Van N a t t a a t page 1085. 

H e r e , S a f e c o conceded t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c o n d i t i o n , b u t c o n t e s t e d i t s r e s p o n s i b i l i t y f o r t h e c l a i m . 
C o n s e q u e n t l y , i t r e q u e s t e d t h e i s s u a n c e o f a ".307" o r d e r . However, 
U n i g a r d d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s "new i n j u r y " c l a i m , 
c o n t e n d i n g t h a t t h e c l a i m was u n t i m e l y f i l e d . T hus, as a r e s u l t o f 
U n i g a r d ' s d e n i a l , no ".307" o r d e r c o u l d i s s u e . Under such 
c i r c u m s t a n c e s , c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n 
r e m a i n e d a t r i s k and u n r e s o l v e d t h r o u g h t h e h e a r i n g . W a r n e r , s u p r a . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y was 
e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e und e r ORS 6 5 6 . 3 8 6 ( 1 ) . We 
f u r t h e r h o l d , i n a c c o r d a n c e w i t h t h e p o l i c y a r t i c u l a t e d i n Warner and 
B a t e s , t h a t U n i g a r d , t h e n o n r e s p o n s i b l e i n s u r e r who p r e v e n t e d t h e 
i s s u a n c e o f a ".307" o r d e r , i s r e s p o n s i b l e f o r c l a i m a n t ' s a t t o r n e y 
f e e f o r s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e e s s e n t i a l l y i n s e p a r a b l e 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y i s s u e s . 

A f t e r r e v i e w o f c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t o f s e r v i c e s 
and t h e r e t a i n e r a g r e e m e n t , and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we f i n d t h a t a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e 
f o r s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e a f o r e m e n t i o n e d m a t t e r i s 
$1,800. 

F i n a l l y , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e 
f e e when a c a r r i e r i n i t i a t e s B oard r e v i e w and t h e Boar d d e t e r m i n e s 
t h a t " t h e c o m p e n s a t i o n awarded t o [ t h e ] c l a i m a n t s h o u l d n o t be 
d i s a l l o w e d or r e d u c e d . " ORS 6 5 6 . 3 8 2 ( 2 ) . 

H e r e , S a f e c o r e q u e s t e d Board r e v i e w and s o u g h t t o s h i f t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c l a i m t o U n i g a r d . As p r e v i o u s l y 
d i s c u s s e d , no o r d e r d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t t o ORS 
656.307 had i s s u e d . C o n s e q u e n t l y , c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e 
c o m p e n s a t i o n r e m a i n e d a t r i s k . See Thomas W. W i l l i a m s o n , 39 Van 
N a t t a 1147 ( 1 9 8 7 ) . C l a i m a n t ' s c o u n s e l p a r t i c i p a t e d on B o a r d r e v i e w 
and c o n t e n d e d t h a t t h e R e f e r e e ' s r e s p o n s i b i l i t y d e c i s i o n s h o u l d be 
a f f i r m e d . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a f e e f o r s e r v i c e s on r e v i e w u n d e r ORS 
6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by S a f e c o , t h e i n s u r e r who i n i t i a t e d B o a r d r e v i e w 
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A f t e r r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s and t h e a t t o r n e y 
r e f e r r a l l e t t e r , as s u b m i t t e d by S a f e c o ' s c o u n s e l s , and c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e a r e a s o n a b l e 
c l i e n t - p a i d f e e t o be p a i d by S a f e c o t o i t s c o u n s e l s , n o t t o exceed 
$1,949.50. I n r e a c h i n g t h i s c o n c l u s i o n , we have r e d u c e d one o f 
S a f e c o ' s a p p e l l a t e c o u n s e l ' s h o u r s f r o m 51.5 h o u r s t o an amount we 
c o n s i d e r t o be r e a s o n a b l e f o r s e r v i c e s on Bo a r d r e v i e w i n t h i s c a s e , 
i . e . , 10 h o u r s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 27, 1987 i s a f f i r m e d i n 
p a r t and m o d i f i e d i n p a r t . For s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e 
c o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s s u e , and i n l i e u o f t h e R e f e r e e ' s 
award o f a t t o r n e y f e e s t o be p a i d by S a f e c o f r o m c l a i m a n t ' s 
c o m p e n s a t i o n , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
i n s u r e r - p a i d f e e o f $1,800, t o be p a i d by U n i g a r d I n s u r a n c e Company. 
The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s on 
Boa r d r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f 
$1,200, t o be p a i d by S a f e c o I n s u r a n c e Company. A c l i e n t - p a i d f e e , 
p a y a b l e f r o m S a f e c o t o i t s c o u n s e l s , i s a p p r o v e d , n o t t o e x c e e d 
$1,949.50. A c l i e n t - p a i d f e e , p a y a b l e f r o m U n i g a r d t o i t s c o u n s e l , 
i s a p p r o v e d , n o t t o exceed $122. 

MARGARET A. SMITH, Claimant WCB 87-01739, 86-16138 & 86-18106 
Welch, Bruun & Green, Claimant's Attorneys February 13, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 
Schwabe, et a l . , Defense Attorneys 

R eviewed by Bo a r d Members C r i d e r and J o h n s o n . 

The s e l f - i n s u r e d e m p l o y e r ARA S e r v i c e s , t h r o u g h i t s 
c l a i m s p r o c e s s o r , C r a w f o r d & Co., r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f R e f e r e e P o d n a r ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l 
o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r her c u r r e n t back c o n d i t i o n ; 
( 2 ) u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and ( 3 ) 
awarded c l a i m a n t ' s a t t o r n e y a c a r r i e r - p a i d f e e f o r s e r v i c e s a t 
h e a r i n g . We a f f i r m . 

ISSUES 

On r e v i e w , t h e i s s u e s a r e : ( 1 ) r e s p o n s i b i l i t y ; 
( 2 ) c l a i m a n t ' s e n t i t l e m e n t t o a c a r r i e r - p a i d a t t o r n e y f e e ; ( 3 ) 
payment o f t h e a t t o r n e y f e e by C r a w f o r d & Co.; and ( 4 ) amount o f 
t h e a t t o r n e y f e e . 

FINDINGS OF FACT 

C l a i m a n t , 32 a t h e a r i n g , i s a c a f e t e r i a w o r k e r . She 
co m p e n s a b l y i n j u r e d h e r l o w / m i d back on December 18, 1985, w h i l e 
w o r k i n g f o r L i b e r t y N o r t h w e s t ' s i n s u r e d . She t r e a t e d 
c o n s e r v a t i v e l y w i t h Dr. N e l s o n , a c h i r o p r a c t o r , and wore a back 
b r a c e when w o r k i n g . She m i s s e d o n l y one day o f work as a r e s u l t 
o f t h i s i n j u r y . T h i s c l a i m had n o t been c l o s e d , o r N o t i c e o f 
C l o s u r e s e n t , p r i o r t o c l a i m a n t ' s second i n j u r y and c l a i m . 

On O c t o b e r 9, 1986, c l a i m a n t was w o r k i n g f o r ARA 
S e r v i c e s . She was r e m o v i n g a l a s a g n a pan f r o m an oven when she 
e x p e r i e n c e d a sudden p a i n i n her w h o l e b a c k . She has n o t w o r k e d 
s i n c e because o f t h e p a i n . C l a i m a n t c o n t i n u e s t o t r e a t w i t h 
Dr. N e l s o n . 
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On O c t o b e r 10, 1986, c l a i m a n t f i l e d a c l a i m f o r 
c o m p e n s a t i o n w i t h b o t h L i b e r t y N o r t h w e s t and C r a w f o r d & Co. 

On O c t o b e r 13, 1986, Dr. N e l s o n r e p o r t e d t h a t c l a i m a n t 
had e x p e r i e n c e d . a n " a g g r a v a t i o n w h i l e w o r k i n g w h i c h has 
n e c e s s i t a t e d an i n c r e a s e i n her t r e a t m e n t p r o g r a m . " 

On December 5, 1986, Dr. N e l s o n w r o t e t h a t "on O c t o b e r 
9, 1986 [ c l a i m a n t ] was i n v o l v e d i n a new i n j u r y . . . T h i s i n c i d e n t 
a g g r a v a t e d a p r e - e x i s t i n g l o w . b a c k c o n d i t i o n , t h u s c a u s i n g a 
w o r s e n i n g d i s a b i l i t y . " 

On December 18, 1986, L i b e r t y N o r t h w e s t i s s u e d a l e t t e r 
d e n y i n g r e s p o n s i b i l i t y f o r t h e O c t o b e r 9, 1986 i n c i d e n t . They d i d 
n o t deny c o m p e n s a b i l i t y , and p a i d c l a i m a n t t i m e l o s s f r o m 
O c t o b e r 9 t o December 18. 

On June 8, 1987, C r a w f o r d & Co. i s s u e d a l e t t e r d e n y i n g 
r e s p o n s i b i l i t y . The l e t t e r i n d i c a t e d t h e y w o u l d seek an o r d e r 
d e s i g n a t i n g a p a y i n g a g e n t under ORS 656.307. 

On J u l y 20, 1987, t h e day b e f o r e t h e h e a r i n g , C r a w f o r d & 
Co. c o n t a c t e d t h e W o r k e r s ' C o m p e n s a t i o n D i v i s i o n t o r e q u e s t 
d e s i g n a t i o n o f a p a y i n g a g e n t . 

H e a r i n g was h e l d on J u l y 2 1 , 1987. On t h a t d a t e , 
L i b e r t y N o r t h w e s t announced t h a t i t a l s o a g r e e d t o t h e d e s i g n a t i o n 
o f a p a y i n g a g e n t under ORS 656.307. However, no .307 o r d e r 
i s s u e d p r i o r t o h e a r i n g . C l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n r a t e i s h i g h e r i f C r a w f o r d & Co., r a t h e r t h a n L i b e r t y 
N o r t h w e s t , i s t h e r e s p o n s i b l e c a r r i e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t had s u s t a i n e d a new 
i n j u r y on O c t o b e r 9, 1986. He based h i s d e c i s i o n on t h e f a c t t h a t 
c l a i m a n t was a b l e t o work w i t h o u t t i m e l o s s b e f o r e t h e 1986 
i n j u r y ; t h e 1986 i n j u r y was t h e r e s u l t o f a d i s t i n c t , i d e n t i f i a b l e 
e v e n t ; t h e c o u r s e o f t h e 1985 i n j u r y was m a t e r i a l l y a l t e r e d by t h e 
1986 i n j u r y ; and c l a i m a n t was u n a b l e t o r e t u r n t o work a f t e r t h e 
1986 i n j u r y . 

We a g r e e . The 1986 i n j u r y c aused a change i n d i a g n o s i s 
and s i g n i f i c a n t change i n symptoms. The p a i n i s d i f f e r e n t i n k i n d 
and d e g r e e f r o m t h a t e x p e r i e n c e d a f t e r h er 1985 i n j u r y . Whereas 
t h a t p a i n was l o c a l i z e d and c o u l d be c o n t r o l l e d w i t h t r e a t m e n t and 
a s p i r i n , t h e p a i n now i s d i f f u s e , t r a v e l i n g up t o h e r neck and 
down her l e g s . C l a i m a n t e x p e r i e n c e s more s e v e r e s p a s m i n g , and 
t a k e s p r e s c r i p t i o n p a i n r e l i e v e r s . Because we f i n d t h e 1986 
i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n , C r a w f o r d & Co. i s t h e r e s p o n s i b l e c a r r i e r . 
M i s s i o n I n s . Co. v. Dundon, 8 6 Or App 470 ( 1 9 8 7 ) ; H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y a $1,500 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g , t o be p a i d by 
ARA S e r v i c e s / C r a w f o r d & Co. C r a w f o r d & Co. c o n t e s t s t h i s a w a r d . 

I t f i r s t c o n t e n d s t h a t c l a i m a n t i s n o t e n t i t l e d t o a 
c a r r i e r - p a i d f e e f o r s e r v i c e s a t h e a r i n g . We d i s a g r e e . 
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P r i o r t o t h e h e a r i n g , n e i t h e r c a r r i e r was e x p r e s s l y 
c o n t e s t i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . However, b o t h 
c a r r i e r s were d i l a t o r y i n s e e k i n g an o r d e r d e s i g n a t i n g a p a y i n g 
a g e n t u n d e r ORS 656.307 and, i n f a c t , no s u c h o r d e r had i s s u e d by 
t h e t i m e o f h e a r i n g . Under such c i r c u m s t a n c e s , we have h e l d t h a t 
c l a i m a n t ' s r i g h t t o c o m p e n s a t i o n i s a t r i s k a g a i n s t a l l o f t h e 
p o t e n t i a l l y r e s p o n s i b l e c a r r i e r s , i n c l u d i n g t h o s e w h i c h do n o t 
c o n t e s t t h e i s s u e o f c o m p e n s a b i l i t y . See R o n a l d L. W a r n e r , 40 Van 
N a t t a 1082, 1194 ( 1 9 8 8 ) ; Thomas S. W i l l i a m s o n , 39 Van N a t t a 1147 
( 1 9 8 7 ) . C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e t o be p a i d by t h e 
r e s p o n s i b l e c a r r i e r , C r a w f o r d & Co., f o r s e r v i c e s r e n d e r e d a t t h e 
h e a r i n g . 

Second, C r a w f o r d & Co. c o n t e n d s t h a t t h e f e e i s t o o 
l a r g e . We have c o n s i d e r e d t h e r e l e v a n t f a c t o r s . B a r b a r a A. 
W h e e l e r , 37 Van N a t t a 122 ( 1 9 8 5 ) . We c o n s i d e r t h e R e f e r e e ' s award 
o f $1,500 t o be r e a s o n a b l e . 

C l a i m a n t c o n t e n d s t h a t t h e B o a r d l a c k s j u r i s d i c t i o n t o 
c o n s i d e r t h e a t t o r n e y f e e a w a r d . She i s i n c o r r e c t . Under 
G r e e n s l i t t v. C i t y o f Lake Oswego, 88 Or App 94 ( 1 9 8 7 ) , t h e B o a r d 
has j u r i s d i c t i o n i n a l l c a s e s e x c e p t when t h e s o l e i s s u e b e i n g 
c o n t e s t e d by t h e e m p l o y e r i s t h e amount o f an a t t o r n e y f e e . See 
R o n a l d L. W arner, s u p r a . 

F i n a l l y , u nder ORS 6 5 6 . 3 8 2 ( 2 ) , a c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a r e a s o n a b l e f e e when a c a r r i e r i n i t i a t e s B o a r d r e v i e w 
and t h e B o a r d d e t e r m i n e s t h a t " t h e c o m p e n s a t i o n awarded t o [ t h e ] 
c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r r e d u c e d . " H e r e , C r a w f o r d & 
Co. s o u g h t B o a r d r e v i e w , s e e k i n g t o s h i f t r e s p o n s i b i l i t y t o 
L i b e r t y N o r t h w e s t . Had C r a w f o r d & Co. p r e v a i l e d , c l a i m a n t ' s 
c o m p e n s a t i o n w o u l d have been r e d u c e d because C r a w f o r d & Co. had 
t h e h i g h e r r a t e o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . C l a i m a n t 
p a r t i c i p a t e d on B o a r d r e v i e w and a s s e r t e d t h a t t h e R e f e r e e ' s o r d e r 
s h o u l d be a f f i r m e d . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a f e e f o r t h e B o a r d l e v e l u n d e r ORS 
6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by C r a w f o r d & Co. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 5, 1987 i s a f f i r m e d . 
For s e r v i c e s on B o a r d r e v i e w c o n c e r n i n g t h e r e s p o n s i b i l i t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $500, t o be 
p a i d by C r a w f o r d & Co. A c l i e n t - p a i d f e e , p a y a b l e f r o m L i b e r t y 
N o r t h w e s t t o i t s c o u n s e l , i s a p p r o v e d , n o t t o e x c e e d $572. A 
c l i e n t - p a i d f e e , p a y a b l e f r o m C r a w f o r d & Co. t o i t s c o u n s e l , i s 
a p p r o v e d , n o t t o e x c e e d $120. 

ANA TEPEI, Claimant WCB 88-00489 
Peter 0. Hansen, Claimant's Attorney February 13, 1989 
Acker, et a l . , Defense Attorneys Order Denying Motion to Enjoin 
SAIF Corp Legal, Defense Attorney 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n has moved t h e 
Board f o r an o r d e r e n j o i n i n g R e f e r e e Tenenbaum f r o m r e o p e n i n g t h e 
r e c o r d i n t h e a f o r e m e n t i o n e d c a s e . The m o t i o n i s d e n i e d f o r l a c k 
o f j u r i s d i c t i o n . 

FINDINGS 

The f i r s t o f s e v e r a l h e a r i n g s i n t h i s case i n v o l v i n g 
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c l a i m a n t , L i b e r t y N o r t h w e s t , and t h e SAIF C o r p o r a t i o n was h e l d on 
F e b r u a r y 2, 1988. T h e r e a f t e r , t h e h e a r i n g was c o n t i n u e d on a 
number o f o c c a s i o n s . The l a s t h e a r i n g c o nvened on December 6, 
1988. A t t h a t h e a r i n g , t h e R e f e r e e r u l e d t h a t c l a i m a n t was 
p r e c l u d e d f r o m r a i s i n g t h e i s s u e o f p r e m a t u r e c l o s u r e because i t 
had been u n t i m e l y r a i s e d . C o n s e q u e n t l y , c l o s i n g a r g u m e n t s were 
s u b m i t t e d and t h e r e c o r d was c l o s e d . 

On J a n u a r y 9, 1989, on h e r own m o t i o n , t h e R e f e r e e 
i s s u e d an "Order R e o p e n i n g R e c o r d . " R e a s o n i n g t h a t " f u l l 
d e v e l o p m e n t o f t h e r e c o r d , and t h e o v e r r i d i n g c o n c e r n o f 
s u b s t a n t i a l j u s t i c e " j u s t i f i e d such an a c t i o n , t h e R e f e r e e 
c o n c l u d e d t h a t c l a i m a n t s h o u l d be p e r m i t t e d t o r a i s e t h e p r e m a t u r e 
c l o s u r e i s s u e and t h a t t h e i n s u r e r s s h o u l d be a l l o w e d t o r e s p o n d . 
When t h e R e f e r e e d e c l i n e d t o r e c o n s i d e r t h e o r d e r , L i b e r t y 
N o r t h w e s t moved t h e Board f o r an o r d e r e n j o i n i n g t h e R e f e r e e f r o m 
r e o p e n i n g t h e r e c o r d . 

ULTIMATE FINDINGS 

The R e f e r e e ' s o r d e r d i d n o t f i n a l l y deny o r a l l o w t h e 
c l a i m , n o r d i d i t f i x t h e amount o f c l a i m a n t ' s c o m p e n s a t i o n . 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one w h i c h d i s p o s e s o f a c l a i m so t h a t no 
f u r t h e r a c t i o n i s r e q u i r e d . P r i c e v. SAIF, 296 Or 3 1 1 , 315 ( 1 9 8 4 ) . 
A d e c i s i o n w h i c h n e i t h e r d e n i e s t h e c l a i m , n o r a l l o w s i t and f i x e s 
t h e amount o f c o m p e n s a t i o n , i s n o t an a p p e a l a b l e f i n a l o r d e r . 
Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; M e n d e n h a l l v. SAIF, 16 
Or App 136, 139, r e v den ( 1 9 7 4 ) . 

H e r e , t h e R e f e r e e ' s o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , n or 
a l l o w e d , t h e c l a i m . M o r e o v e r , t h e o r d e r d i d n o t f i x t h e amount o f 
c l a i m a n t ' s c o m p e n s a t i o n . R a t h e r , t h e o r d e r a d d r e s s e d an e v i d e n t i a r y 
m a t t e r p r i o r t o t h e e v e n t u a l i s s u a n c e o f an O p i n i o n and O r d e r . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e H e a r i n g s D i v i s i o n i s 
r e q u i r e d as a r e s u l t o f t h e R e f e r e e ' s o r d e r , we c o n c l u d e t h a t i t i s 
n o t a f i n a l , a p p e a l a b l e o r d e r . P r i c e v. SAIF, s u p r a ; Lindamood v. 
SAIF, s u p r a . C o n s e q u e n t l y , we c u r r e n t l y l a c k j u r i s d i c t i o n t o 
c o n s i d e r t h e i s s u e s r a i s e d by L i b e r t y N o r t h w e s t ' s m o t i o n . Any 
o b j e c t i o n s t o t h e R e f e r e e ' s e v i d e n c i a r y and p r o c e d u r a l r u l i n g s must 
w a i t t o be c o n s i d e r e d a t t h e t i m e o f Boar d r e v i e w , a s s u m i n g t h e 
R e f e r e e ' s f o r t h c o m i n g f i n a l o r d e r i s a p p r o p r i a t e l y a p p e a l e d . See 
ORS 6 5 6 . 2 8 9 ( 3 ) ; 656.295. 

A c c o r d i n g l y , L i b e r t y N o r t h w e s t ' s m o t i o n t o e n j o i n t h e 
R e f e r e e i s d e n i e d f o r l a c k o f j u r i s d i c t i o n . 

I T IS SO ORDERED. 

CLEOLIA J. WILDER, Claimant WCB 86-09344 
Carney, et a l . , Claimant's Attorneys February 13, 1989 
David Smith (SAIF), Defense Attorney Order on Review 

Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r 
t h a t : ( 1 ) d e c l i n e d t o g r a n t p e r m a n e n t t o t a l d i s a b i l i t y ; and ( 2 ) 
i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award f o r a 
l o w back i n j u r y f r o m 45 p e r c e n t (144 d e g r e e s ) , as awarded by a 
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D e t e r m i n a t i o n O r d e r , t o 75 p e r c e n t (240 d e g r e e s ) . The i s s u e i s 
e x t e n t o f p e r m a n e n t d i s a b i l i t y , i n c l u d i n g p e r m a n e n t t o t a l 
d i s a b i l i t y . We f i n d t h a t c l a i m a n t i s p e r m a n e n t l y t o t a l l y d i s a b l e d . 

FINDINGS OF FACT 

C l a i m a n t , a 6 4 - y e a r - o l d c u s t o d i a l employee a t a 
h o s p i t a l , c o m p e n s a b l y i n j u r e d h er l o w e r back w h i l e l i f i n g a bag o f 
l i n e n . When c o n s e r v a t i v e t r e a t m e n t f a i l e d t o i m p r o v e h e r 
c o n d i t i o n , a m y e l o g r a m was p e r f o r m e d by Dr. Grewe, n e u r o s u r g e o n . 
The m y e l o g r a m r e v e a l e d a p r o b a b l e h e r n i a t e d d i s c . Dr. Grewe 
recommended s u r g e r y . 

SAIF had c l a i m a n t examined by Dr. La.ngs.ton, o r t h o p e d i c 
s u r g e o n . Dr. L a n g s t o n a g r e e d t h a t s u r g e r y was n e c e s s a r y . 

Dr. Grewe p e r f o r m e d a d i s c e c t o m y and l a m i n e c t o m y a t 
m u l t i p l e l e v e l s i n A u g u s t 1985. The f o l l o w i n g F e b r u a r y , he 
p e r f o r m e d a c l o s i n g e x a m i n a t i o n . He n o t e d t h a t c l a i m a n t s h o u l d be 
l i m i t e d t o l i g h t work w i t h a l i f t i n g r e s t r i c t i o n o f t e n p o u n d s . 
C l a i m a n t r e p o r t e d t o him t h a t she c o u l d w a l k f o r a b o u t 
t h r e e - q u a r t e r s o f an h o u r ; s i t f o r a l i t t l e o v e r one h o u r ; and 
w a l k a b o u t and change p o s i t i o n s f o r a b o u t two h o u r s a t a t i m e . 

Dr. L a n g s t o n r e e x a m i n e d c l a i m a n t a f t e r Dr. Grewe's 
e x a m i n a t i o n . He n o t e d t h a t h e r p a i n was n o t as s e v e r e as i t was 
p r i o r t o t h e s u r g e r y . He a l s o s t a t e d t h a t c l a i m a n t i n t e r f e r e d 
w i t h t h e e x a m i n a t i o n t o such a d e g r e e t h a t i t a f f e c t e d i t s 
a c c u r a c y . He f o u n d t h a t c l a i m a n t was m i l d l y m o d e r a t e l y i m p a i r e d . 
He a l s o s t a t e d t h a t she c o u l d p e r f o r m some o f h e r p r i o r w o r k 
d u t i e s w i t h m o d i f i c a t i o n , b u t t h a t heavy l i f t i n g , f r e q u e n t 
b e n d i n g , and a c t i v i t i e s r e q u i r i n g t o r q u e movements s u c h as 
s c r u b b i n g f l o o r s and w a l l s w o u l d cause a r e c u r r e n c e o f h e r p a i n . 

Dr. Grewe i n d i c a t e d t h a t he c o n c u r r e d w i t h 
Dr. L a n g s t o n ' s r e p o r t . He o r d e r e d f o l l o w - u p x - r a y s w h i c h r e v e a l e d 
s c o l i o s i s and m i l d d e g e n e r a t i v e changes o f t h e lu m b a r s p i n e w i t h a 
l a m i n e c t o m y d e f e c t a t L-4. 

On A p r i l 30, 1986, a D e t e r m i n a t i o n O r d e r i s s u e d a w a r d i n g 
t e m p o r a r y t o t a l d i s a b i l i t y and u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y o f 45 p e r c e n t . 

I n May 1986, c l a i m a n t began r e c e i v i n g . v o c a t i o n a l 
r e h a b i l i t a t i o n s e r v i c e s . These s e r v i c e s were aimed t o w a r d a 
d i r e c t employment p r o g r a m . C l a i m a n t was i n f o r m e d by h e r e m p l o y e r 
t h a t she w o u l d have a p o s i t i o n as an e l e v a t o r o p e r a t o r once some 
c o n s t r u c t i o n was c o m p l e t e d . The c o n s t r u c t i o n was d e l a y e d s e v e r a l 
m o n t h s . C l a i m a n t r e q u e s t e d and r e c e i v e d a 120-day e x t e n s i o n o f 
her v o c a t i o n a l a s s i s t a n c e e l i g i b i l i t y . The e m p l o y e r s u b s e q u e n t l y 
n o t i f i e d c l a i m a n t t h a t t h e p o s i t i o n was u n a v a i l a b l e . C l a i m a n t ' s 
e l i g i b i l i t y e x p i r e d w i t h o u t i d e n t i f i c a t i o n o f any f u r t h e r 
employment o p t i o n s . 

I n J u l y 1986, Dr. Grewe r e p o r t e d t h a t c l a i m a n t had 
s i g n i f i c a n t l y i m p r o v e d i n t h e l a s t two months and t h a t she was 
t a k i n g a l m o s t no m e d i c a t i o n . A t t h e same t i m e , he q u e s t i o n e d 
w h e t h e r she c o u l d be e m p l o y e d . 

C l a i m a n t has an 1 1 t h g r a d e e d u c a t i o n . She has done 
g e n e r a l l a u n d r y and d r y c l e a n i n g work most o f h e r l i f e . She w o r k e d 
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i n t h e s h i p y a r d s d u r i n g W o r l d War I I . W h i l e w o r k i n g f o r t h e 
e m p l o y e r , she a l s o d i d d o m e s t i c h o u s e k e e p i n g work t w i c e p e r week. 
She i s p r e s e n t l y p h y s i c a l l y c a p a b l e o f p e r f o r m i n g work i n t h e 
l i g h t o r s e d e n t a r y c a t e g o r i e s . 

C l a i m a n t c o n t i n u e s t o e x p e r i e n c e back and r i g h t l e g 
p r o b l e m s . The back p a i n i s c o n s t a n t , a l t h o u g h i t waxes and wanes 
i n t e r m s o f s e v e r i t y . The l e g p a i n i s n o t c o n s t a n t . C l a i m a n t 
does her own housework w i t h t h e h e l p o f h e r d a u g h t e r . As o f t h e 
d a t e o f h e a r i n g , c l a i m a n t r e c e i v e d p h y s i c a l t h e r a p y once p e r 
week. She t a k e s " T y l e n o l 3" once p e r day, a s p i r i n , M o t r i n and 
F l e x e r i l . She does d a i l y home e x e r c i s e s . 

C l a i m a n t has l o o k e d f o r an e l e v a t o r p o s i t i o n a t t h r e e 
o t h e r h o s p i t a l s . She a l s o r e a d s t h e newspaper " h e l p w a n t e d " 
a d v e r t i s e m e n t s and r e v i e w s an e m p l o y e r j o b u p d a t e n e w s l e t t e r . 
O t h e r t h a n t h e h o s p i t a l p o s i t i o n s , she has a p p l i e d f o r no o t h e r 
p o s i t i o n s because she has n o t f o u n d any w i t h i n h e r l i m i t a t i o n s . 

C l a i m a n t has n o t a p p l i e d f o r S o c i a l S e c u r i t y . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t a r g u e s t h a t she i s e n t i t l e d t o an 
award o f p e r m a n e n t t o t a l d i s a b i l i t y p u r s u a n t t o t h e " o d d - l o t " 
d o c t r i n e . Under t h e " o d d - l o t " d o c t r i n e , a w o r k e r ' s p h y s i c a l 
i m p a i r m e n t as w e l l as c o n t r i b u t i n g n o n m e d i c a l f a c t o r s s uch as age, 
e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , and e m o t i o n a l 
c o n d i t i o n s can e s t a b l i s h p e r m a n e n t t o t a l d i s a b i l i t y . C l a r k v. 
B o i s e Cascade Co., 72 Or 397 ( 1 9 8 5 ) . C l a i m a n t r e l i e s upon h e r 
age, e d u c a t i o n and l i m i t e d work e x p e r i e n c e t o e s t a b l i s h h e r 
c l a i m . She n o t e s t h a t , o t h e r t h a n t h e e l e v a t o r j o b , no o t h e r 
employment was i d e n t i f i e d by t h e v o c a t i o n a l r e h a b i l i t a t i o n 
e f f o r t s . She c o n c l u d e s t h a t , w i t h o u t r e t r a i n i n g , i t i s 
e x c e e d i n g l y u n l i k e l y t h a t any j o b s e x i s t w h i c h she c o u l d p e r f o r m . 

We a r e p e r s u a d e d t h a t c l a i m a n t has s u s t a i n e d h e r b u r d e n 
o f p r o v i n g t h a t she i s p e r m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 
6 5 6 . 2 0 6 ( 1 ) . W h i l e c l a i m a n t ' s p h y s i c a l i n c a p a c i t i e s a r e n o t so 
s e v e r e as t o p r e c l u d e f u t u r e employment i n t h e l i g h t o r s e d e n t a r y 
c a t e g o r i e s , h er s o c i a l and v o c a t i o n a l f a c t o r s w e i g h s t r o n g l y i n 
f a v o r o f a f i n d i n g o f pe r m a n e n t t o t a l d i s a b i l i t y . 

Our c o n c l u s i o n i s s u p p o r t e d by t h e o p i n i o n s o f b o t h 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n and her v o c a t i o n a l c o u n s e l o r . I n 
t h e same c h a r t n o t e i n w h i c h he n o t e s s i g n i f i c a n t i m p r o v e m e n t i n 
c l a i m a n t ' s c o n d i t i o n , Dr. Grewe n e v e r t h e l e s s o p i n e s t h a t c l a i m a n t 
p r o b a b l y c o u l d n o t be e m p l o y e d . I n a d d i t i o n , c l a i m a n t ' s 
v o c a t i o n a l c o u n s e l o r o p i n e d t h a t , i f t h e e l e v a t o r j o b d i d n o t 
m a t e r i a l i z e , " i t i s v e r y u n l i k e l y t h a t f u r t h e r w a i t i n g o r o t h e r 
s e r v i c e s [ t o ] r e t u r n h er t o work o u t s i d e t h e e m p l o y e r a t i n j u r y 
w i l l be p r o d u c t i v e . " F u r t h e r m o r e , a l l o f c l a i m a n t ' s p r i o r w ork 
e x p e r i e n c e s i n v o l v e l i f t i n g and b e n d i n g r e q u i r e m e n t s i n e x c e s s o f 
her p r e s e n t c a p a b i l i t i e s . When t h i s f a c t i s combined w i t h 
c l a i m a n t ' s age, e d u c a t i o n and l a c k o f t r a n s f e r a b l e s k i l l s , i t 
becomes a p p a r e n t t h a t she has s u s t a i n e d h er b u r d e n o f p r o v i n g 
e n t i t l e m e n t t o an award o f per m a n e n t t o t a l d i s a b i l i t y . 

SAIF a r g u e s , i n t e r a l i a , t h a t c l a i m a n t d i d n o t make a 
r e a s o n a b l e e f f o r t t o f i n d w o r k . We do n o t a g r e e . An i n j u r e d 
w o r k e r who has some p h y s i c a l c a p a c i t y f o r employment i s 
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s t a t u t o r i l y r e q u i r e d t o make reasonable e f f o r t s t o f i n d work, 
a l t h o u g h she need not engage i n j o b - s e e k i n g a c t i v i t i e s t h a t , i n 
a l l p r a c t i c a l i t y , would be f u t i l e . ORS 656.206(3); Welch v. 
B a n i s t e r Pipe L i n e , 70 Or App 699 ( 1 9 8 4 ) , rev den 298 Or 470 
( 1985 ) . For more than s i x months, c l a i m a n t b e l i e v e d t h a t she had 
a p o s i t i o n pending w i t h the employer. We agree w i t h t h e Referee 
t h a t c l a i m a n t was not o b l i g a t e d t o "pound the s i d e w a l k s " d u r i n g 
t h i s p e r i o d . Moreover, c l a i m a n t r e c e i v e d the newspaper h e l p 
wanted a d v e r t i s e m e n t s on a d a i l y b a s i s . She a l s o r e g u l a r l y 
r e c e i v e d a j o b update n e w s l e t t e r from the employer. I n a d d i t i o n , 
she p e r s o n a l l y pursued j o b p o s s i b i l i t i e s w i t h i n her r e s t r i c t i o n s 
w i t h t h r e e o t h e r h o s p i t a l s . We conclude t h a t c l a i m a n t has made 
reasonable "seek-work" e f f o r t s . 

ORDER 

The Referee's order dated May 19, 1987 i s r e v e r s e d . 
Claimant i s g r a n t e d permanent t o t a l d i s a b i l i t y as of A p r i l 21, 
1987, the date of h e a r i n g . The SAIF C o r p o r a t i o n i s a u t h o r i z e d t o 
o f f s e t a g a i n s t the permanent t o t a l d i s a b i l i t y b e n e f i t s due, any 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d subsequent t o A p r i l 2 1 , 
1987. Claimant's a t t o r n e y i s awarded 25 p e r c e n t of the i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r . However, the t o t a l o f f e e s 
a l l o w e d by the Referee and the Board s h a l l not exceed $6,000. 

Board Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t . Claimant has not s u s t a i n e d her burden o f 
p r o v i n g t h a t she i s permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work at a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
A c c o r d i n g l y , I would a f f i r m the Referee's o r d e r . 

The r e c o r d i s devoid of any medical or v o c a t i o n a l 
f i n d i n g t h a t c l a i m a n t i s unemployable. Dr. Grewe, the t r e a t i n g 
p h y s i c i a n , never opined t h a t c l a i m a n t c o u l d not be employed. I n 
t h e c h a r t note c i t e d by the m a j o r i t y , Grewe merely s p e c u l a t e d t h a t 
c l a i m a n t w i l l p r o b a b l y be found unemployable a t the c o n c l u s i o n of 
l i t i g a t i o n i n t h i s case. I t i s not a t a l l c l e a r whether Grewe 
h i m s e l f would make t h a t f i n d i n g . I n t h a t same c h a r t n o t e , Grewe 
r e p o r t e d s i g n i f i c a n t improvement i n c l a i m a n t ' s c o n d i t i o n d u r i n g 
the p r e v i o u s two months. That improvement f o l l o w e d an independent 
me d i c a l e x a m i n a t i o n (IME) d u r i n g which Dr. Langston found c l a i m a n t 
capable of p e r f o r m i n g m o d i f i e d work, w i t h r e s t r i c t i o n s a g a i n s t 
heavy l i f t i n g , f r e q u e n t r e p e t i t i v e bending or a c t i v i t i e s r e q u i r i n g 
a t o r q u e movement. Moreover, Langston r e p o r t e d f u n c t i o n a l 
i n c o n s i s t e n c i e s and i n t e r f e r e n c e d u r i n g the IME which a f f e c t e d the 
exam's accuracy. Dr. Grewe concurred w i t h Langston's r e p o r t . 

Langston's r e p o r t and c l a i m a n t ' s subsequent improvement, 
as documented by Grewe, not o n l y e s t a b l i s h t h a t c l a i m a n t i s 
p h y s i c a l l y capable of m o d i f i e d work, but a l s o c a s t doubt on the 
r e l i a b i l i t y of c l a i m a n t ' s t e s t i m o n y r e g a r d i n g her p h y s i c a l 
r e s t r i c t i o n s . 

V o c a t i o n a l l y , c l a i m a n t i s a young-appearing 64 years of 
age, w i t h more than 11 years of f o r m a l e d u c a t i o n . She has worked 
most of her l i f e i n l a u n d r y and d r y c l e a n i n g . There i s no 
evidence i n the r e c o r d t h a t l a u n d r y or d r y c l e a n i n g work exceeds 
her p h y s i c a l l i m i t a t i o n s . Yet, t h i s v o c a t i o n a l o p t i o n was never 
e x p l o r e d . Indeed, the o n l y v o c a t i o n e x p l o r e d was the e l e v a t o r 
o p e r a t o r p o s i t i o n . V o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s were 
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t e r m i n a t e d when t h e p o s i t i o n was no l o n g e r a v a i l a b l e . T h e r e i s no 
e v i d e n c e t h a t any o t h e r v o c a t i o n was a c t i v e l y p u r s u e d by e i t h e r 
c l a i m a n t o r her v o c a t i o n a l c o u n s e l o r . For t h a t r e a s o n , t h e 
c o u n s e l o r ' s s t a t e m e n t t h a t f u r t h e r t i m e o r v o c a t i o n a l s e r v i c e s 
w o u l d n o t l i k e l y r e t u r n c l a i m a n t t o work i s s h e e r s u p p o s i t i o n , and 
I am n o t p e r s u a d e d by i t . G i v e n c l a i m a n t ' s p h y s i c a l c a p a b i l i t i e s , 
h e r e x t e n s i v e work e x p e r i e n c e and t h e f a i l u r e t o p u r s u e 
a l t e r n a t i v e v o c a t i o n s , I am n o t p e r s u a d e d t h a t c l a i m a n t has 
s u s t a i n e d h er b u r d e n o f p r o v i n g e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y b e n e f i t s . 

BRENDA M. BROOKS, Claimant 
Donald L. and Leah L. Kimberling, dba 
THE COACH HOUSE RESTAURANT, dba 
THE COLONIAL TIMBER INN, Employer 
Ackerman, et a l . , Claimant's Attorneys 
E. Jay Perry, Attorney 
Les Huntsinger (SAIF), Defense Attorney 
T e r r i Borchers, A s s i s t a n t Attorney General 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e 
Board ' s O r d e r on Review, d a t e d O c t o b e r 3 1 , 1988, w h i c h f o u n d t h a t : 
( 1 ) t h e K i m b e r l i n g s were a c o m p l y i n g e m p l o y e r f r o m A p r i l 1 t h r o u g h 
A u g u s t 6, 1986; and ( 2 ) c l a i m a n t ' s J u l y 1986 back i n j u r y c l a i m was 
co m p e n s a b l e . 

I n o ur p r i o r o r d e r , we f o u n d t h a t t h e D i r e c t o r had n o t 
r e c e i v e d a copy o f SAIF's n o t i c e t o t h e K i m b e r l i n g s t e r m i n a t i n g 
t h e i r w o r k e r ' s c o m p e n s a t i o n i n s u r a n c e c o v e r a g e . ORS 6 5 6 . 4 2 7 ( 1 ) & 
( 2 ) p r o v i d e s t h a t a t e r m i n a t i o n o f c o v e r a g e i s e f f e c t i v e n o t l e s s 
t h a n 30 days a f t e r t h e d a t e t h e n o t i c e i s r e c e i v e d by t h e 
D i r e c t o r . I n o u r o r d e r , we f o u n d t h a t SAIF's n o t i c e was n o t 
r e c e i v e d by t h e D i r e c t o r and c o n c l u d e d t h a t t h e K i m b e r l i n g s ' 
c o v e r a g e was n o t e f f e c t i v e l y t e r m i n a t e d . 

SAIF c o n t e n d s t h a t t h e Board f a i l e d t o c o r r e c t l y heed ORS 
6 5 6 . 7 4 0 ( 1 ) , w h i c h p r o v i d e s , i n t e r a l i a : 

"A p e r s o n may c o n t e s t a p r o p o s e d o r d e r o f 
t h e d i r e c t o r d e c l a r i n g t h a t p e r s o n t o be a 
n o n c o m p l y i n g e m p l o y e r * * * by f i l i n g w i t h 
t h e d e p a r t m e n t * * * a w r i t t e n r e q u e s t f o r 
h e a r i n g . * * * An o r d e r by t h e d i r e c t o r 
u nder t h i s s u b s e c t i o n i s p r i m a f a c i e 
c o r r e c t and t h e b u r d e n i s upon t h e e m p l o y e r 
t o p r o v e t h a t t h e o r d e r i s i n c o r r e c t . " 
( E mphasis a d d e d ) . 

The p h r a s e " p r i m a f a c i e c o r r e c t " does n o t e l i m a t e o u r 
o b l i g a t i o n t o i s s u e o r d e r s t h a t c o n t a i n f i n d i n g s o f f a c t w h i c h a r e 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e i n t h e r e c o r d . See A r m s t r o n g v. 
A s t e n - H i l l , 90 Or App 200 ( 1 9 8 8 ) . 

Our o r d e r o f O c t o b e r 3 1 , 1988, f i n d s t h a t t h e D i r e c t o r 
d i d n o t r e c e i v e SAIF's o r d e r o f c a n c e l l a t i o n . P e r h a p s we s h o u l d 
r e s t a t e o ur c o n c l u s i o n somewhat d i f f e r e n t l y : T h e r e i s no e v i d e n c e 
i n t h e r e c o r d t h a t t h e D i r e c t o r r e c e i v e d SAIF's c a n c e l l a t i o n . 
W i t h o u t s uch e v i d e n c e , we a r e u n a b l e t o make a f i n d i n g o f f a c t 
t h a t t h e D i r e c t o r i n f a c t r e c e i v e d SAIF's c a n c e l l a t i o n . W i t h o u t a 
f i n d i n g o f f a c t t h a t t h e D i r e c t o r r e c e i v e d SAIF's c a n c e l l a t i o n , 
t h e r e i s no b a s i s t o c o n c l u d e t h a t t h e K i m b e r l i n g s ' w o r k e r s 1 
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c o m p e n s a t i o n i n s u r a n c e c o v e r a g e ended on March 3 1 , 1986, o r t h a t 
i t ended on any o t h e r d a t e . T h e r e f o r e , we c a n n o t a f f i r m t h e 
D i r e c t o r ' s o r d e r . 

T h e r e i s e v i d e n c e i n t h e r e c o r d o f a g u a r a n t y c o n t r a c t 
i n s u r i n g t h e K i m b e r l m g s . T h e r e i s no e v i d e n c e t h a t t h i s c o n t r a c t 
was e v e r c a n c e l l e d . T h e r e f o r e , we r e v e r s e t h e D i r e c t o r ' s o r d e r o f 
n o n c o m p l i a n c e . 

SAIF a r g u e s on r e c o n s i d e r a t i o n t h a t t h i s s h i f t s t h e 
b u r d e n o f p r o o f t o an i n s u r e r t o p r o v e . c a n c e l l a t i o n . We a g r e e 
t h a t i t d o e s . When an e m p l o y e r p r o d u c e s e v i d e n c e o f a g u a r a n t y 
c o n t r a c t i n a n o n c o m p l i a n c e h e a r i n g , we h o l d t h a t the. b u r d e n o f 
p r o o f s h i f t s t o t h e i n s u r e r t o p r o v e c a n c e l l a t i o n o f t h a t 
c o n t r a c t . W h i l e t h e s t a t u t e d i r e c t s t h a t t h e i n i t i a l b u r d e n o f 
p r o o f i s on t h e e m p l o y e r , i t i s n o t u n h e a r d o f i n W o r k e r s 
C o m p e n s a t i o n l a w f o r t h e b u r d e n o f p r o o f t o s h i f t t o a n o t h e r 
p a r t y . For e x a m p l e , a l t h o u g h a c l a i m a n t must e s t a b l i s h 
e n t i t l e m e n t t o a p e n a l t y , once t h e c l a i m a n t has e s t a b l i s h e d t h a t 
an i n s u r e r d i d n o t a c c e p t o r deny a c l a i m w i t h i n 60 d a y s , t h e 
b u r d e n s h i f t s t o t h e i n s u r e r t o e s t a b l i s h t h a t t h e d e l a y was n o t 
u n r e a s o n a b l e . See Roger G. P r u s a k , 40 Van N a t t a 2037, 2042 
( 1 9 8 8 ) ; See a l s o , Bauman v. SAIF 298 Or 788 ( 1 9 8 3 ) . 

A c c o r d i n g l y , we f i n d t h a t t h e r e i s e v i d e n c e o f a 
g u a r a n t y c o n t r a c t and no e v i d e n c e t h a t t h e g u a r a n t y c o n t r a c t was 
e v e r c a n c e l l e d . On r e c o n s i d e r a t i o n , we a d h e r e t o and r e p u b l i s h 
our f o r m e r o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

PHYLLIS M. HAHN, Claimant WCB 87-18524 
Kenneth D. Peterson, Claimant's Attorney February 16, 1989 
Rick Barber (SAIF), Defense Attorney Order of Remand 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H i g a s h i ' s o r d e r t h a t 
d i s m i s s e d h e r r e q u e s t f o r h e a r i n g on t i m e l i n e s s g r o u n d s . She a s k s 
t h a t t h e case be remanded f o r f u r t h e r d e v e l o p m e n t o f t h e r e c o r d and 
r e c o n s i d e r a t i o n . We r e v e r s e and remand. 

ISSUE 

Whether t h e e v i d e n c e s u p p o r t s t h e c o n c l u s i o n t h a t a copy 
o f t h e D e t e r m i n a t i o n O r d e r w h i c h i s t h e s u b j e c t o f c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g was m a i l e d t o c l a i m a n t more t h a n one y e a r 
b e f o r e December 3, 1987. 

FINDINGS OF FACT 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on December 3, 1987 
on a D e t e r m i n a t i o n O r d e r d a t e d November 14, 1986. On December 2 1 , 
1987, t h e SAIF C o r p o r a t i o n moved t h a t c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g be d i s m i s s e d on t i m e l i n e s s g r o u n d s . C l a i m a n t ' s a t t o r n e y 
f i l e d a r e s p o n s e on December 30, 1987 i n w h i c h he a l l e g e d t h a t 
c l a i m a n t had f i r s t l e a r n e d o f t h e D e t e r m i n a t i o n O r d e r when she 
r e c e i v e d a copy o f i t f r o m SAIF on December 3, 1987. The o n l y 
document w h i c h i s p a r t o f t h e r e c o r d i s t h e copy o f t h e 
D e t e r m i n a t i o n O r d e r a d d r e s s e d t o SAIF and r e c e i v e d by SAIF on 
November 18, 1986. No h e a r i n g was h e l d . The R e f e r e e i s s u e d an 
o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g on J a n u a r y 29, 1988. 
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ULTIMATE FINDING OF FACT 

The evidence does not support the c o n c l u s i o n t h a t a copy 
o f the D e t e r m i n a t i o n Order was mailed t o c l a i m a n t more than one 
year b e f o r e December 3, 1987. 

CONCLUSIONS OF LAW 

Under former ORS 656.268(6), c l a i m a n t has one year from 
the date upon which t h e D e t e r m i n a t i o n Order was "m a i l e d " t o her 
w i t h i n which t o request a h e a r i n g . The r e c o r d i s de v o i d o f any 
evidence t h a t a copy of the D e t e r m i n a t i o n Order was m a i l e d t o her 
at any t i m e , l e t alone t h a t i t was ma i l e d t o her more than one year 
b e f o r e she f i l e d her request f o r h e a r i n g . The Referee e r r e d i n 
d i s m i s s i n g c l a i m a n t ' s request f o r h e a r i n g w i t h o u t a l l o w i n g c l a i m a n t 
t h e o p p o r t u n i t y t o p r e s e n t evidence c o n c e r n i n g whether t he 
D e t e r m i n a t i o n Order was mai l e d t o her, and, i f so, when. See Anton 
V. Mortensen, 40 Van Natt a 1177, on recon 1702 (1 9 8 8 ) . 

A c c o r d i n g l y , we rev e r s e the Referee's o r d e r and remand 
t h e case f o r f u r t h e r development of the r e c o r d . See ORS 656.295(5) 
& ( 6 ) . The Referee i s i n s t r u c t e d t o proceed i n any manner t h a t 
w i l l a chieve s u b s t a n t i a l j u s t i c e . See ORS 656.283(7). I n p u r s u i t 
of t h a t o b j e c t i v e , should the Referee f i n d t h a t a b i f u r c a t i o n of 
the j u r i s d i c t i o n a l and s u b s t a n t i v e i s s u e s i s a p p r o p r i a t e , then the 
Referee should proceed i n t h a t manner. I n a d d i t i o n , i f the Referee 
concludes t h a t the h e a r i n g request i s u n t i m e l y , t h e Referee i s not 
r e q u i r e d t o proceed t o the s u b s t a n t i v e i s s u e s on an a l t e r n a t i v e 
b a s i s . 

ORDER 

The Referee's order dated January 29, 1988 i s rev e r s e d 
and the case i s remanded t o the Referee f o r f u r t h e r p r oceedings 
c o n s i s t e n t w i t h t h i s o r d e r . 

ROBERT L. AKERSON, Claimant WCB 85-14555 & 86-11545 
Mai agon & Moore, Claimant's Attorneys February 17, 1989 
Roberts, e t a l . , Defense Attorneys Order on Reconsideration 

The Board issued an Order on Review i n t h i s case on 
January 12, 1988. The i n s u r e r requested r e c o n s i d e r a t i o n of t h a t 
p o r t i o n o f our order t h a t s et aside i t s d e n i a l o f c l a i m a n t ' s c l a i m 
f o r p h y s i c a l and p s y c h o l o g i c a l e f f e c t s of p e s t i c i d e i n t o x i c a t i o n . 
Claimant requested r e c o n s i d e r a t i o n o f t h a t p o r t i o n of our order 
r e l a t i n g t o a t t o r n e y f e e s . We abated our order on February 5, 
1988. A f t e r r e c o n s i d e r a t i o n , we r e i n s t a t e t h e i n s u r e r ' s d e n i a l . 
I n view o f t h i s r e s u l t , the a t t o r n e y fee is s u e i s moot. 

Claimant requests review of Referee Myers' order t h a t 
upheld the i n s u r e r ' s d e n i a l of h i s c l a i m f o r p h y s i c a l and 
p s y c h o l o g i c a l e f f e c t s of exposure t o p e s t i c i d e s and subsequent 
medical t r e a t m e n t . We a f f i r m . 

ISSUE 

Whether c l a i m a n t s u s t a i n e d compensable p h y s i c a l or 
p s y c h o l o g i c a l e f f e c t s from h i s exposure t o p e s t i c i d e s or the 
medical t r e a t m e n t he subsequently r e c e i v e d . 
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FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r , a w h o l e s a l e 
f l o r i s t , i n 1 9 8 1 . He w o r k e d as a g e n e r a l l a b o r e r f r o m t h a t t i m e 
u n t i l 1982, when he l e f t h i s employment f o r o t h e r w o r k . C l a i m a n t 
r e t u r n e d t o work f o r t h e e m p l o y e r i n e a r l y 1983 and w o r k e d t h r o u g h 
A u g u s t 1 , 1985. D u r i n g t h e second p e r i o d o f e m ployment, c l a i m a n t 
w o r k e d p r i m a r i l y as a s a l e s and d e l i v e r y p e r s o n . T h i s i n v o l v e d 
m a k i n g phone and p e r s o n a l c o n t a c t s w i t h r e t a i l c l i e n t s , r e t r i e v i n g 
p l a n t s f r o m g r e e n h o u s e s f o r c u s t o m e r o r d e r s , c l e a n i n g , p l a n t s and 
d e l i v e r i n g t h e p l a n t s t o t h e c l i e n t s . 

The e m p l o y e r ' s f a c i l i t y c o n s i s t e d o f a l a r g e , o p e n - s i d e d 
b r e e z e w a y s u r r o u n d e d by n i n e g r e e n h o u s e s . I n one c o r n e r o f t h e 
b r e e z e w a y was a c l o s e d o f f i c e and employee b r e a k a r e a . The 
e m p l o y e r a l s o used t h e o f f i c e f o r s t o r a g e o f numerous p e s t i c i d e s 
and c h e m i c a l s . C l a i m a n t sometimes w o r k e d i n t h e e m p l o y e r ' s 
g r e e n h o u s e s w h i l e p l a n t s were b e i n g s p r a y e d w i t h p e s t i c i d e s and he 
s o metimes h a n d l e d p l a n t s w h i c h were wet w i t h p e s t i c i d e ' s p r a y . 
C l a i m a n t o c c a s i o n a l l y used g l o v e s , b u t o t h e r w i s e wore no 
p r o t e c t i v e g e a r . 

D u r i n g t h e s p r i n g o f 1985, i n s e c t p e s t s began t o 
m u l t i p l y i n t h e e m p l o y e r ' s g r e e n h o u s e s and a number o f p l a n t s a l s o 
became i n f e c t e d w i t h d i s e a s e s . C l a i m a n t ' s c o - w o r k e r s began t o 
s p r a y o r o t h e r w i s e a p p l y a number o f c a r b a m a t e and o r g a n o p h o s p h a t e 
p e s t i c i d e s and o t h e r c h e m i c a l s t o t h e p l a n t s i n an a t t e m p t t o 
e r a d i c a t e t h e p e s t s and c o n t r o l t h e d i s e a s e s . E a r l y i n t h e summer 
o f 1985, c l a i m a n t n o t i c e d t h a t he w o u l d sometimes g e t a r a s h on 
h i s hands o r arms. He a s s o c i a t e d t h e r a s h e s w i t h t o u c h i n g p l a n t s 
wet w i t h p e s t i c i d e s p r a y . L a t e r , he began t o e x p e r i e n c e a number 
o f o t h e r symptoms i n c l u d i n g h e a d a c h e s , e x c e s s i v e p e r s p i r a t i o n and 
m e n t a l c o n f u s i o n . By t h e end o f J u l y 1985, s e v e r a l o f c l a i m a n t ' s 
c o - w o r k e r s were c o m p l a i n i n g o f symptoms s i m i l a r t o t h o s e he was 
e x p e r i e n c i n g and h e a l t h o f f i c i a l s i n s p e c t e d t h e e m p l o y e r ' s 
p r e m i s e s . A f t e r i t s i n s p e c t i o n , t h e A c c i d e n t P r e v e n t i o n D i v i s i o n 
o f t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t c l o s e d t h e e m p l o y e r ' s 
f a c i l i t y f o r a few d a y s , b e g i n n i n g A u g u s t 1 , 1985. On A u g u s t 26, 
1985, t h e A c c i d e n t P r e v e n t i o n D i v i s i o n c i t e d t h e e m p l o y e r f o r a 
number o f s a f e t y v i o l a t i o n s w h i c h i n c r e a s e d t h e r i s k o f e mployee 
e x p o s u r e t o p e s t i c i d e s . The e m p l o y e r d i d n o t c o n t e s t t h e c i t a t i o n 

C l a i m a n t d i d n o t r e t u r n t o work a f t e r A u g u s t 1 , 1985. 
B l o o d and u r i n e samples t a k e n t h e f o l l o w i n g day a t t h e b e h e s t o f 
t h e Lane C o u n t y H e a l t h D e p a r t m e n t f a i l e d t o r e v e a l any c h e m i c a l 
r e s i d u e i n c l a i m a n t ' s body. A few days l a t e r , c l a i m a n t v i s i t e d 
Dr. R i c e , a f a m i l y p r a c t i t i o n e r , f o r an e v a l u a t i o n o f h i s 
c o n d i t i o n . Dr. R i c e had no e x p e r i e n c e w i t h p e s t i c i d e i n t o x i c a t i o n 
and was u n a b l e t o o f f e r any o p i n i o n r e g a r d i n g c l a i m a n t ' s c o n d i t i o n 

A t t h a t p o i n t , c l a i m a n t and a number o f h i s c o - w o r k e r s 
c o n s u l t e d an a t t o r n e y who r e f e r r e d them t o Dr. R e d f i e l d , a 
s p e c i a l i s t i n o c c u p a t i o n a l m e d i c i n e , and Dr. Leveque, an o s t e o p a t h 
w i t h an i n t e r e s t i n t o x i c o l o g y . Dr. R e d f i e l d e v a l u a t e d c l a i m a n t 
on A u g u s t 6, 1985. He r e c o r d e d c o m p l a i n t s o f s h o r t n e s s o f b r e a t h , 
c o l d s w e a t s , h e a d a c h e s , a b d o m i n a l c r a m p i n g , m u s c l e t r e m o r s and 
r i g i d i t y , memory l o s s , mood s w i n g s , b l u r r e d v i s i o n and s k i n 
r a s h e s . He t h e n p e r f o r m e d a p h y s i c a l e x a m i n a t i o n and o r d e r e d l u n g 
f u n c t i o n and b l o o d t e s t ' s . The o n l y u n u s u a l f i n d i n g f r o m t h e 
p h y s i c a l e x a m i n a t i o n was d e c r e a s e d g r i p s t r e n g t h b i l a t e r a l l y . The 
b l o o d and l u n g f u n c t i o n t e s t s r e v e a l e d no s i g n i f i c a n t 
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a b n o r m a l i t i e s . Based on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s , . 
Dr. R e d f i e l d d i a g n o s e d a p p a r e n t e x p o s u r e t o o r g a n o p h o s p h a t e and 
o t h e r p e s t i c i d e s w i t h r e s i d u a l symptoms. 

C l a i m a n t ' s f i r s t m e e t i n g w i t h Dr., Leveque o c c u r r e d on 
A u g u s t 14, 1985. Dr. Leveque t o o k no m e d i c a l h i s t o r y f r o m 
c l a i m a n t and, o t h e r t h a n t e s t i n g c l a i m a n t ' s g r i p s t r e n g t h by 
h a v i n g him squeeze h i s f i n g e r s , p e r f o r m e d no p h y s i c a l 
e x a m i n a t i o n . Based s o l e l y upon i n f o r m a t i o n r e c e i v e d f r o m 
c l a i m a n t ' s a t t o r n e y and c l a i m a n t ' s t h e n - c u r r e n t s u b j e c t i v e 
c o m p l a i n t s , he d i a g n o s e d s e v e r e o r g a n o p h o s p h a t e p o i s o n i n g . 
T h e r e a f t e r , f o r a number o f m o n t h s , Dr. Leveque c o n d u c t e d w e e k l y 
g r o u p m e e t i n g s w i t h c l a i m a n t and h i s c o - w o r k e r s . The m e e t i n g s 
u s u a l l y were h e l d i n c l a i m a n t ' s a t t o r n e y ' s o f f i c e , a l t h o u g h a t 
l e a s t one m e e t i n g was h e l d a t a s h o p p i n g m a l l . D u r i n g t h e s e 
m e e t i n g s , Dr. Leveque e n c o u r a g e d c l a i m a n t and h i s c o - w o r k e r s t o 
d e s c r i b e and d i s c u s s t h e i r s u b j e c t i v e c o m p l a i n t s . Dr. Leveque 
a l s o p r e s c r i b e d a headache m e d i c i n e c o n t a i n i n g b a r b i t u a t e s and 
o t h e r m e d i c a t i o n s f o r c l a i m a n t . 

A s h o r t t i m e a f t e r c l a i m a n t ' s i n i t i a l m e e t i n g w i t h 
Dr. Leveque, Leveque r e f e r r e d him t o a p s y c h o l o g i s t , 
Dr. K u r l y c h e k , f o r p s y c h o l o g i c a l and n e u r o p s y c h o l o g i c a l t e s t i n g . 
The t e s t i n g was a d m i n i s t e r e d i n two s e s s i o n s , on A u g u s t 25 and 
September 26, 1985. I n a r e p o r t d a t e d O c t o b e r 28, 1985, 
Dr. K u r l y c h e k s t a t e d t h a t t h e p s y c h o l o g i c a l t e s t s r e f l e c t e d 
s i g n i f i c a n t d e p r e s s i o n and e x t r e m e l e v e l s o f a n x i e t y r e g a r d i n g 
b o d i l y f u n c t i o n s . He i n t e r p r e t e d t h e n e u r o p s y c h o l o g i c a l t e s t s t o 
show d i s r u p t i o n o f c o g n i t i v e a b i l i t i e s and m o t o r c o o r d i n a t i o n . He 
r e l a t e d t h e s e p r o b l e m s t o p e s t i c i d e i n t o x i c a t i o n . He i n d i c a t e d 
t h a t o r g a n o p h o s p h a t e s a r e s t o r e d i n t h e f a t t y t i s s u e s o f t h e body 
and s l o w l y d i s s i p a t e o v e r a p e r i o d o f s e v e r a l months t o a y e a r . 
He o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n w o u l d i m p r o v e g r a d u a l l y as 
t h i s o c c u r r e d . 

On November 19, 1985, c l a i m a n t was e x a mined by 
Dr. C a r t e r , a p s y c h i a t r i s t , on r e f e r r a l f r o m Dr. L eveque. 
Dr. C a r t e r r e c o r d e d c o m p l a i n t s o f memory l o s s , o c c a s i o n a l 
h e a d a c h e s , b l u r r e d v i s i o n , mood s w i n g s , m e n t a l c o n f u s i o n , neck 
p o p p i n g and a 40 t o 50 pound w e i g h t g a i n . Based upon t h e s e 
c o m p l a i n t s and t h e h i s t o r y r e c e i v e d f r o m c l a i m a n t , Dr. C a r t e r 
d i a g n o s e d o r g a n i c b r a i n syndrome due t o c h e m i c a l i n t o x i c a t i o n and 
an a d j u s t m e n t d i s o r d e r w i t h a n x i e t y and d e p r e s s i o n . 

I n November 1985, c l a i m a n t was e x a mined by Dr. B a r d a n a , 
t h e Head o f t h e A l l e r g y and Immunology D i v i s i o n o f t h e D e p a r t m e n t 
o f M e d i c i n e a t Oregon H e a l t h S c i e n c e s U n i v e r s i t y . A t t h e t i m e o f 
t h e e x a m i n a t i o n , c l a i m a n t c o m p l a i n e d o f a number o f symptoms 
i n c l u d i n g s h o r t n e s s o f b r e a t h , mood s w i n g s , h e a d a c h e s , d i a r r h e a 
and e x c e s s i v e s w e a t i n g . Dr. Bardana r e v i e w e d c l a i m a n t ' s m e d i c a l 
h i s t o r y , c o n d u c t e d a p h y s i c a l e x a m i n a t i o n and o r d e r e d b l o o d and 
l u n g f u n c t i o n t e s t s . The p h y s i c a l e x a m i n a t i o n r e v e a l e d a c n e f o r m 
d e r m a t i t i s on c l a i m a n t ' s f a c e and b a c k , f o l l i c u l i t i s ( i n f l a m m a t i o n 
o f t h e h a i r f o l l i c l e s ) on h i s abdomen and l e g s and c o l d , 
b l u i s h - c o l o r e d hands. The b l o o d t e s t s r e v e a l e d t h e p r e s e n c e o f 
a l c o h o l and b a r b i t u a t e s i n c l a i m a n t ' s body, b u t o t h e r w i s e 
r e f l e c t e d no s i g n i f i c a n t a b n o r m a l i t i e s . The l u n g f u n c t i o n t e s t 
was n o r m a l . 

Based upon t h e i n f o r m a t i o n r e c e i v e d f r o m c l a i m a n t , t h e 
m e d i c a l r e c o r d s and h i s own e x a m i n a t i o n and t e s t s , Dr. B a r d a n a 
o p i n e d t h a t i t was d o u b t f u l t h a t c l a i m a n t had e x p e r i e n c e d any 
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c a r b a m a t e or o r g a n o p h o s p h a t e i n t o x i c a t i o n . I n s t e a d , he a t t r i b u t e d 
c l a i m a n t ' s symptoms t o Raynaud's syndrome (a c i r c u l a t o r y d i s o r d e r 
o f t h e h a n d s ) , a c n e f o r m d e r m a t i t i s , f o l l i c u l i t i s o f t h e l o w e r 
abdomen and l e g s , p o s s i b l e s u b s t a n c e abuse syndrome and an 
a n x i e t y - t e n s i o n syndrome. I n l a t e r t e s t i m o n y , Dr. Bardana s t a t e d 
t h a t t h e human body m e t a b o l i z e s c a r b a m a t e s and o r g a n o p h o s p h a t e s ' • 
i n t o h a r m l e s s c h e m i c a l s w i t h i n a few days and t h u s t h a t p e s t i c i d e 
i n t o x i c a t i o n c o u l d n o t be t h e cause o f c l a i m a n t ' s o n g o i n g 
c o m p l a i n t s . The i n s u r e r i s s u e d a d e n i a l o f c l a i m a n t ' s c l a i m m 
December 1985. 

I n F e b r u a r y 1986, c l a i m a n t was examined by Dr. B a y e r , 
t h e D i r e c t o r o f t h e P o i s o n C e n t e r a t Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y . Dr. Bayer c o n d u c t e d an e x t e n s i v e s u r v e y o f t h e 
l i t e r a t u r e r e g a r d i n g c a r b a m a t e and o r g a n o p h o s p h a t e i n t o x i c a t i o n 
and n o t e d t h a t c l a i m a n t had r e p o r t e d and c o n t i n u e d t o c o m p l a i n o f 
c e r t a i n symptoms uncommon t o such i n t o x i c a t i o n . L i k e Dr. B a r d a n a , 
Dr. Bayer i n d i c a t e d t h a t c a r b a m a t e s and o r g a n o p h o s p h a t e s a r e 
r a p i d l y m e t a b o l i z e d and e l i m i n a t e d f r o m t h e body. I n v i e w o f 
t h e s e f a c t s , t h e d u r a t i o n o f c l a i m a n t ' s symptoms and t h e absence 
o f any p a s t o r p r e s e n t i n d i c a t i o n o f p e s t i c i d e r e s i d u e i n 
c l a i m a n t ' s body, he o p i n e d t h a t c l a i m a n t had n o t e x p e r i e n c e d 
p e s t i c i d e i n t o x i c a t i o n . 

I n March 1986, c l a i m a n t was examined by a p s y c h i a t r i s t , 
Dr. H o l l a n d . Dr. H o l l a n d o b t a i n e d a d e t a i l e d h i s t o r y and 
a d m i n i s t e r e d a number o f p s y c h o l o g i c a l t e s t s w h i c h he i n t e r p r e t e d 
t o show a p r o p e n s i t y t o w a r d " s o m a t i z a t i o n . " He f o u n d no e v i d e n c e 
o f o n g o i n g c a r b a m a t e o r o r g a n o p h o s p h a t e i n t o x i c a t i o n . He 
d i a g n o s e d a t y p i c a l s o m a t o f o r m d i s o r d e r , w h i c h he l a t e r d e s c r i b e d 
as a f i x a t i o n upon t h e w o r k i n g s o f t h e body, a c c o m p a n i e d by 
s u b j e c t i v e c o m p l a i n t s w i t h o u t o b j e c t i v e s u p p o r t . R e g a r d i n g t h e 
cause o f c l a i m a n t ' s a t y p i c a l s o m a t o f o r m d i s o r d e r , Dr. H o l l a n d 
i n d i c a t e d t h a t t h e d i s o r d e r r e p r e s e n t e d a s y m p t o m a t i c e x a c e r b a t i o n 
o f p r e e x i s t i n g p e r s o n a l i t y t r a i t s i n d u c e d by m e d i c a l o p i n i o n s t o 
t h e e f f e c t t h a t he.had been s e v e r e l y damaged t h r o u g h e x p o s u r e t o 
p e s t i c i d e s . 

C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g on t h e i n s u r e r ' s 
d e n i a l . I n A p r i l 1986, an i n i t i a l h e a r i n g s e s s i o n was h e l d b e f o r e 
R e f e r e e G a r a v e n t a . A f t e r t h i s s e s s i o n , c l a i m a n t ' s case was 
c o n s o l i d a t e d w i t h t h r e e o t h e r c ases i n v o l v i n g c l a i m s by h i s 
c o - w o r k e r s . A h e a r i n g was c o n d u c t e d on a l l f o u r c a s e s by R e f e r e e 
Myers m t h r e e s e s s i o n s , on September 23 and 24, 1986 and 
J a n u a r y 7, 1987. 

B e f o r e m i d J u l y 1985, c l a i m a n t d r a n k an a v e r a g e o f s i x 
b o t t l e s o f bee r p e r week. Between mid J u l y and September 1985, he 
d r a n k up t o s i x b o t t l e s o f beer p e r day. I n 1976, c l a i m a n t was m 
an a u t o m o b i l e a c c i d e n t and s u f f e r e d a c o n c u s s i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t d i d n o t e x p e r i e n c e p h y s i c a l o r p s y c h o l o g i c a l 
e f f e c t s o f e x p o s u r e t o p e s t i c i d e s w h i c h were d i s a b l i n g o r r e q u i r e d 
m e d i c a l s e r v i c e s . The m e d i c a l t r e a t m e n t c l a i m a n t r e c e i v e d a f t e r 
he l e f t work was a m a t e r i a l c o n t r i b u t i n g cause o f a w o r s e n i n g o f 
h i s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

C l a i m a n t r a i s e s b o t h a c c i d e n t a l i n j u r y and o c c u p a t i o n a l 
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d i s e a s e t h e o r i e s o f c o m p e n s a b i l i t y f o r a l l e g e d p h y s i c a l and 
p s y c h o l o g i c a l e f f e c t s o f e x p o s u r e t o p e s t i c i d e s . Under e i t h e r 
t h e o r y , c l a i m a n t has t h e b u r d e n o f p r o v i n g some p h y s i c a l o r 
p s y c h o l o g i c a l harm as a r e s u l t o f t h e e x p o s u r e w h i c h r e s u l t e d i n 
d i s a b i l i t y o r r e q u i r e d m e d i c a l s e r v i c e s . See Brown v. SAIF, 79 Or 
App 205, 209, r e v den 301 Or 666 ( 1 9 8 6 ) . 

C l a i m a n t a l l e g e s t h a t he e x p e r i e n c e d a number o f 
p h y s i c a l e f f e c t s f r o m e x p o s u r e t o p e s t i c i d e s . T h i s a l l e g a t i o n 
f i n d s some s u p p o r t i n t h e o p i n i o n s o f D r s . R e d f i e l d , L eveque, 
K u r l y c h e k and C a r t e r . I t i s d i s p u t e d by D r s . Bardana and B a y e r . 
Our c o n c l u s i o n on t h i s q u e s t i o n , t h e r e f o r e , t u r n s upon w h i c h g r o u p 
o f o p i n i o n s we a c c e p t . 

The p e r s u a s i v e n e s s o f a m e d i c a l o p i n i o n depends upon 
t h r e e b a s i c f a c t o r s : t h e s o u r c e o f t h e o p i n i o n , i t s f a c t u a l b a s i s 
and i t s l o g i c a l f o r c e . The s o u r c e o f t h e o p i n i o n has r e f e r e n c e t o 
t h e e x p e r t i s e and o b j e c t i v i t y o f t h e one g i v i n g i t . See A b b o t t v. 
SAIF, 45 Or App 657, 661 ( 1 9 8 0 ) . The f a c t u a l b a s i s o f t h e o p i n i o n 
r e l a t e s t o t h e c o m p l e t e n e s s and c o r r e c t n e s s o f t h e i n f o r m a t i o n 
upon w h i c h i t i s b a s e d . See Somers v. SAIF, 77 Or App 259, 263 
( 1 9 8 6 ) . The l o g i c a l f o r c e o f t h e o p i n i o n c o n c e r n s t h e d e p t h , 
c l a r i t y and c o g e n c y o f t h e a n a l y s i s . See i d . 

D r s . Bardana and Bayer b o t h have c o n s i d e r a b l e e x p e r t i s e 
i n t h e f i e l d o f t o x i c o l o g y . T h e i r o p i n i o n s a r e based upon 
d e t a i l e d h i s t o r i e s , c o m p l e t e p h y s i c a l e x a m i n a t i o n s and a number o f 
o b j e c t i v e t e s t s . T h e i r u n d e r s t a n d i n g o f t h e n a t u r e o f c a r b a m a t e 
and o r g a n o p h o s p h a t e c h e m i c a l s and o f t h e e f f e c t s o f t h e s e 
c h e m i c a l s upon t h e human body f i n d c o n s i d e r a b l e s u p p o r t i n t h e 
m e d i c a l l i t e r a t u r e . T h e i r o p i n i o n s a r e t h o r o u g h l y and c l e a r l y 
e x p l a i n e d . 

The o p i n i o n o f Dr. R e d f i e l d was p r e c e d e d by a t h o r o u g h 
p h y s i c a l e x a m i n a t i o n and a number o f o b j e c t i v e t e s t s . He 
s p e c i a l i z e s i n o c c u p a t i o n a l m e d i c i n e , b u t h i s e x p e r t i s e i n 
t o x i c o l o g y i s n o t r e f l e c t e d i n t h e r e c o r d . H i s o p i n i o n i s based 
s o l e l y upon c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s and i s i n c o n s i s t e n t 
w i t h t h e o b j e c t i v e e v i d e n c e . Dr. Leveque i s an o s t e o p a t h . He has 
some i n t e r e s t i n t o x i c o l o g y , b u t h i s e x p e r t i s e i n t h a t f i e l d i s 
q u e s t i o n a b l e . H i s u n d e r s t a n d i n g o f t h e n a t u r e o f c a r b a m a t e and 
o r g a n o p h o s p h a t e c h e m i c a l s and t h e i r e f f e c t upon t h e human body 
f i n d s l i t t l e o r no s u p p o r t i n t h e m e d i c a l l i t e r a t u r e . H i s o p i n i o n 
was based upon c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . He c o n d u c t e d 
v i r t u a l l y no p h y s i c a l e x a m i n a t i o n o f c l a i m a n t and o b t a i n e d no 
m e d i c a l h i s t o r y f r o m h i m . H i s o p i n i o n i s p o o r l y e x p l a i n e d . 
Dr. K u r l y c h e k i s a p s y c h o l o g i s t . H i s e x p e r t i s e i n t o x i c o l o g y i s 
n o t r e f l e c t e d i n t h e r e c o r d , b u t h i s u n d e r s t a n d i n g o f t h e n a t u r e 
and e f f e c t s o f c a r b a m a t e and o r g a n o p h o s p h a t e c h e m i c a l s was s i m i l a r 
t o t h a t o f Dr. Leveque. H i s o p i n i o n was based upon a b a t t e r y o f 
p s y c h o l o g i c a l and n e u r o p s y c h o l o g i c a l t e s t s , b u t was p o o r l y 
e x p l a i n e d . I n p a r t i c u l a r , he f a i l e d t o d i s c u s s t h e p o t e n t i a l r o l e 
o f c l a i m a n t ' s a l c o h o l and p r e s c r i p t i o n d r u g c o n s u m p t i o n o r h i s 
p a s t head i n j u r y i n t h e d e f i c i t s he i d e n t i f i e d . Dr. C a r t e r i s a 
p s y c h i a t r i s t . H i s e x p e r t i s e i n t o x i c o l o g y i s n o t r e f l e c t e d i n t h e 
r e c o r d . H i s o p i n i o n was based upon c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s , i s i n c o n s i s t e n t w i t h t h e o b j e c t i v e e v i d e n c e and i s 
p o o r l y e x p l a i n e d . 

I n v i e w o f t h e above a n a l y s i s and o u r c o m p a r i s o n o f t h e 
v a r i o u s o p i n i o n s r e n d e r e d i n t h i s c a s e , we c o n c l u d e t h a t t h e 
o p i n i o n s o f D r s . Bardana and Bayer a r e more p e r s u a s i v e t h a n t h o s e 
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o f D r s . R e d f i e l d , Leveque, K u r l y c h e k and C a r t e r and t h u s t h a t t h e 
m e d i c a l e v i d e n c e f a i l s t o e s t a b l i s h any p h y s i c a l e f f e c t s f r o m 
p e s t i c i d e e x p o s u r e . 

As f o r c l a i m a n t ' s o p i n i o n r e g a r d i n g t h e cause o f h i s 
c o m p l a i n t s , h i s e x p e r t i s e m t h e f i e l d o f t o x i c o l o g y i s very.; 
l i m i t e d and t h e q u e s t i o n o f what caused h i s symptoms i s a c o m p l e x 
one. H i s o p i n i o n , t h e r e f o r e , i s o f l i t t l e p r o b a t i v e v a l u e . The 
o n l y r e l a t i v e l y s i m p l e p h y s i c a l symptom w h i c h c l a i m a n t i d e n t i f i e d 
w i t h a p p a r e n t c o n t a c t w i t h p e s t i c i d e s was t h e r a s h he s u s t a i n e d on 
h i s hands and arms. Dr. B a r d a n a , however, c o n c l u d e d t h a t t h e r a s h 
was due t o Raynaud's syndrome, a c n e f o r m d e r m a t i t i s o r 
f o l l i c u l i t i s . We f i n d Dr. Ba r d a n a ' s o p i n i o n r e g a r d i n g t h e cause 
o f t h e r a s h more c o n v i n c i n g t h a n c l a i m a n t ' s . 

T u r n i n g t o t h e q u e s t i o n o f w h e t h e r c l a i m a n t s u s t a i n e d 
c o m p e n s a b l e p s y c h o l o g i c a l e f f e c t s f r o m h i s e x p o s u r e t o p e s t i c i d e s , 
c l a i m a n t p r e s e n t s two t h e o r i e s . F i r s t , he c o n t e n d s t h a t h i s 
c o n d i t i o n was c a u s e d by s t r e s s a s s o c i a t e d w i t h h i s e x p o s u r e t o 
p e s t i c i d e s a t w o r k . Second, he c o n t e n d s t h a t h i s c o n d i t i o n was 
c a u s e d by t h e m e d i c a l t r e a t m e n t he s o u g h t as a r e s u l t o f h i s 
e x p o s u r e t o p e s t i c i d e s . 

O t h e r t h a n some g e n e r a l s t a t e m e n t s by D r s . Bayer and 
Bardana r e g a r d i n g t h e p o s s i b i l i t y o f "mass h y s t e r i a " and some 
ambiguous r e m a r k s by Dr. H o l l a n d , c l a i m a n t ' s f i r s t t h e o r y f i n d s no 
s u p p o r t i n t h e m e d i c a l r e c o r d . The t h e o r y i n v o l v e s m e d i c a l i s s u e s 
w h i c h a r e s u f f i c i e n t l y c omplex t h a t we c a n n o t d e c i d e them w i t h o u t 
a d e q u a t e p r o f e s s i o n a l a s s i s t a n c e . See U r i s v. C o m p e n s a t i o n 
D e p a r t m e n t , 247 Or 420, 424-26 ( 1 9 6 7 ) . I n v i e w o f t h e p o o r 
d e v e l o p m e n t o f t h e r e c o r d on t h i s i s s u e , we a r e u n a b l e t o c o n c l u d e 
t h a t c l a i m a n t e s t a b l i s h e d a compensable p s y c h o l o g i c a l c o n d i t i o n 
u nder h i s f i r s t t h e o r y . 

R e g a r d i n g t h e second t h e o r y , Dr. H o l l a n d o p i n e d t h a t t h e 
m e d i c a l t r e a t m e n t t h a t c l a i m a n t r e c e i v e d a f t e r he l e f t work was a t 
l e a s t a m a t e r i a l c o n t r i b u t i n g cause o f a w o r s e n i n g o f h i s 
p s y c h o l o g i c a l c o n d i t i o n . T h e r e a r e no c o n t r a r y o p i n i o n s . The 
i n s u r e r c o n t e n d s , h owever, t h a t t h e m e d i c a l t r e a t m e n t t h a t 
w o r s e n e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t r e a s o n a b l e and 
n e c e s s a r y and c a n n o t g i v e r i s e t o compensable c o n s e q u e n c e s f o r 
t h a t r e a s o n . We c o n c l u d e t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
i s n o t c o m p e n s a b l e f o r o t h e r r e a s o n s . 

As a g e n e r a l r u l e , a c a r r i e r i s r e s p o n s i b l e f o r h a r m f u l 
e f f e c t s o f m e d i c a l t r e a t m e n t i f t h e r e i s a m a t e r i a l c a u s a l 
c o n n e c t i o n b e t w e e n t h e t r e a t m e n t and a compensable c o n d i t i o n . 
W i l l i a m s v. G a t e s , McDonald & Co., 300 Or 278, 281-82 ( 1 9 8 5 ) ; see 
1 A. L a r s o n , The Law o f Workmen's C o m p e n s a t i o n § 13.21 ( 1 9 8 5 ) . 
T h i s s t a n d a r d i s t h e same r e g a r d l e s s o f w h e t h e r t h e c o m p e n s a b l e 
c o n d i t i o n f o r w h i c h t r e a t m e n t i s s o u g h t i s an i n j u r y o r an 
o c c u p a t i o n a l d i s e a s e . See J a n i c e G. Thon, 40 Van N a t t a 606, 607 
( 1 9 8 8 ) ; see a l s o J eld-Wen, I n c . v. Page, 73 Or App 136, 138-39 
( 1 9 8 5 ) . T r e a t m e n t may be u n r e a s o n a b l e , u n n e c e s s a r y o r e x c e s s i v e 
f r o m a m e d i c a l s t a n d p o i n t o r may be n e g l i g e n t l y o r o t h e r w i s e 
t o r t i o u s l y p e r f o r m e d and s t i l l be c a u s a l l y r e l a t e d t o a 
com p e n s a b l e c o n d i t i o n . I n such c a s e s , t h e c a u s a l c o n n e c t i o n 
b e t w e e n t h e c o m p e n s a b l e c o n d i t i o n , t h e i m p r o p e r o r t o r t i o u s 
t r e a t m e n t and t h e h a r m f u l e f f e c t o f t h e t r e a t m e n t r e m a i n s i n t a c t . 
When t h i s o c c u r s , t h e h a r m f u l e f f e c t i s c o mpensable even i f t h e 
t r e a t m e n t w h i c h c a u s ed i t i s n o t . See 1 A. L a r s o n , s u p r a § 13.21 
a t 3-415 & n.84 (1985 & Supp 1 9 8 8 ) ; Gray v. C h u r c h ' s F r i e d 
C h i c k e n , I n c . , 504 So. 2d 979, 981-82 ( L a . App. 1 9 8 7 ) . When, on 
t h e o t h e r h and, t h e t r e a t m e n t i s n o t c a u s a l l y r e l a t e d t o a 



compensable c o n d i t i o n o r t h e c a u s a l r e l a t i o n i s b r o k e n by t h e 
d e l i b e r a t e i n t e n t i o n o f t h e c l a i m a n t t o p r o d u c e an i n j u r y , harm 
r e s u l t i n g f r o m t h e t r e a t m e n t i s n o t c o m p e n s a b l e . See ORS 
6 5 6 . 1 5 6 ( 1 ) ; 656.245; 1 A. L a r s o n , s u p r a § 13.21 a t 3-419 t o 3-425. 

I n t h e p r e s e n t c a s e , c l a i m a n t was exposed t o p e s t i c i d e s 
a t work and c o m c i d e n t a l l y d e v e l o p e d a number o f symptoms. He 
s o u g h t m e d i c a l t r e a t m e n t f o r h i s symptoms and some o f t h i s 
t r e a t m e n t , p a r t i c u l a r l y t h a t p r o v i d e d by Dr. Leveque, caused a 
d i s a b l i n g p s y c h o l o g i c a l r e a c t i o n . I f t h e c o n d i t i o n f o r w h i c h 
c l a i m a n t s o u g h t t r e a t m e n t was c o m p e n s a b l e , t h e r e w o u l d be a c a u s a l 
c o n n e c t i o n between a compensable i n j u r y , t h e t r e a t m e n t r e c e i v e d 
and t h e h a r m f u l p s y c h o l o g i c a l e f f e c t and c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n w o u l d be c o m p e n s a b l e . As d i s c u s s e d a b ove, however, we 
were u n a b l e t o c o n c l u d e on t h e r e c o r d as d e v e l o p e d t h a t t h e 
c o n d i t i o n f o r w h i c h c l a i m a n t s o u g h t t r e a t m e n t was a co m p e n s a b l e 
i n j u r y o r d i s e a s e . Under t h e s e c i r c u m s t a n c e s , t h e r e q u i s i t e 
c a u s a l c o n n e c t i o n between c l a i m a n t ' s employment and t h e h a r m f u l 
e f f e c t o f t h e t r e a t m e n t he r e c e i v e d i s a b s e n t and t h e h a r m f u l 
e f f e c t i s n o t c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 27, 1987 i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $150, i s a p p r o v e d . 
B o a r d Member C r i d e r , d i s s e n t i n g : 

I d i s s e n t f r o m t h a t p o r t i o n o f t h e B o a r d ' s o r d e r on 
r e c o n s i d e r a t i o n t h a t c o n c l u d e s t h a t c l a i m a n t d i d n o t s u f f e r a 
compe n s a b l e w o r s e n i n g o f h i s p r e e x i s t i n g p s y c h o l o g i c a l p r o b l e m s , 
d i a g n o s e d by Dr. H o l l a n d as an a n x i e t y - t e n s i o n syndrome. 

Whether o r n o t t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t 
s u f f e r e d p h y s i c a l i n j u r y due t o t o x i c e x p o s u r e , i t e s t a b l i s h e s 
t h a t c l a i m a n t s u f f e r e d f r o m a l o n g t e r m a n x i e t y d i s o r d e r m a n i f e s t 
by s o m a t i z a t i o n — t h a t i s , t h e e x p r e s s i o n o f t e n s i o n due t o 
p s y c h o l o g i c a l s t r e s s i n t h e f o r m o f p h y s i c a l symptoms. C l a i m a n t ' s 
k n o w l e d g e t h a t he had been exposed t o u n s a f e w o r k i n g c o n d i t i o n s 
i n v o l v i n g e x p o s u r e t o p e s t i c i d e s was o b j e c t i v e l y s t r e s s f u l . 
Dr. H o l l a n d o p i n e d , and I w o u l d f i n d , t h a t t h i s s t r e s s was t h e 
m a j o r c o n t r i b u t i n g cause o f an a g g r a v a t i o n o f c l a i m a n t ' s 
" p r e - e x i s t i n g e m o t i o n a l d i s e q u i l i b r i u m . " Ex. 32-23. The m e d i c a l 
t r e a t m e n t he s o u g h t a f t e r h i s e x p o s u r e a l s o was a f a c t o r i n t h e 
w o r s e n i n g o f h i s c o n d i t i o n . Ex. 32-20, 2 1 . Because j o b s t r e s s 
was t h e m a j o r c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f c l a i m a n t ' s 
p s y c h o l o g i c a l d i s o r d e r , he has s u f f e r e d a c o m p e n s a b l e d i s e a s e . 
The d e n i a l o f December 19, 1985 s h o u l d be s e t a s i d e . 

EARL M. BROWN, Claimant WCB 86-00251 
Malagon & Moore, Claimant's Attorneys February 17, 1989 
Roberts, et a l . , Defense Attorneys Order on Reconsideration 

The B o a r d i s s u e d an Order on Review i n t h i s case on 
J a n u a r y 12, 1988. The i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t 
p o r t i o n o f our o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m 
f o r p h y s i c a l and p s y c h o l o g i c a l e f f e c t s o f p e s t i c i d e i n t o x i c a t i o n . 
C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our o r d e r 
r e l a t i n g t o a t t o r n e y f e e s . We a b a t e d our o r d e r on F e b r u a r y 5, 
1988. A f t e r r e c o n s i d e r a t i o n , we r e i n s t a t e t h e i n s u r e r ' s d e n i a l . 
I n v i e w o f t h i s r e s u l t , t h e a t t o r n e y f e e i s s u e i s moot. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Myers' o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s c l a i m f o r p h y s i c a l and 
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p s y c h o l o g i c a l e f f e c t s o f e x p o s u r e t o p e s t i c i d e s and s u b s e q u e n t 
m e d i c a l t r e a t m e n t . We a f f i r m . 

ISSUE 

Whether c l a i m a n t s u s t a i n e d c ompensable p h y s i c a l o r 
p s y c h o l o g i c a l e f f e c t s f r o m h i s e x p o s u r e t o p e s t i c i d e s o r t h e 
m e d i c a l t r e a t m e n t he s u b s e q u e n t l y r e c e i v e d . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r , a w h o l e s a l e 
f l o r i s t , i n November 1984. The e m p l o y e r ' s f a c i l i t y c o n s i s t e d o f a 
l a r g e , o p e n - s i d e d b r e e z e w a y s u r r o u n d e d . by n i n e g r e e n h o u s e s . I n 
one c o r n e r o f t h e b reezeway was a c l o s e d o f f i c e and e m p l o y e e b r e a k 
a r e a . The e m p l o y e r a l s o used t h e o f f i c e f o r s t o r a g e o f numerous 
p e s t i c i d e s and c h e m i c a l s . D u r i n g t h e f i r s t s e v e r a l months o f h i s 
e m p l o y m e n t , c l a i m a n t p e r f o r m e d a v a r i e t y o f d u t i e s i n and a r o u n d 
t h e g r e e n h o u s e s i n c l u d i n g p l a n t p r o p a g a t i o n and t r a n s p l a n t a t i o n 
and r e t r i e v i n g p l a n t o r d e r s f r o m t h e g r e e n h o u s e s f o r s h i p m e n t . He 
a l s o a p p l i e d p e s t i c i d e s t o p l a n t s on a few o c c a s i o n s . 

I n May 1985, c l a i m a n t was p r o m o t e d t o t h e p o s i t i o n o f 
g r e e n h o u s e manager. I n t h i s p o s i t i o n , he s u p e r v i s e d t h e o t h e r 
e m p l o y e e s and p e r f o r m e d a v a r i e t y o f a d m i n i s t r a t i v e t a s k s . A f t e r 
t h e p r o m o t i o n , he was i n t h e g r e e n h o u s e s o n l y a b o u t 10 p e r c e n t o f 
h i s w o r k d a y and had l i m i t e d d i r e c t c o n t a c t w i t h p l a n t s . 

D u r i n g t h e s p r i n g o f 1985, i n s e c t p e s t s began t o 
m u l t i p l y i n t h e e m p l o y e r ' s g r e e n h o u s e s and a number o f p l a n t s a l s o 
became i n f e c t e d w i t h d i s e a s e s . C l a i m a n t ' s c o - w o r k e r s began t o 
s p r a y or o t h e r w i s e a p p l y a number o f c a r b a m a t e and o r g a n o p h o s p h a t e 
p e s t i c i d e s and o t h e r c h e m i c a l s t o t h e p l a n t s i n an a t t e m p t t o 
e r a d i c a t e t h e p e s t s and c o n t r o l t h e d i s e a s e s . 

D u r i n g June and J u l y 1985, c l a i m a n t began t o r e c e i v e 
c o m p l a i n t s f r o m t h e w o r k e r s he was s u p e r v i s i n g o f s k i n r a s h e s and 
f e e l i n g " s i c k . " C l a i m a n t h i m s e l f c o n t r a c t e d a r a s h on h i s hands 
and arms on a t l e a s t one o c c a s i o n and on h i s f a c e on a n o t h e r 
o c c a s i o n w h i c h ' he a s s o c i a t e d w i t h t o u c h i n g p l a n t s . D u r i n g t h e 
same p e r i o d , c l a i m a n t e x p e r i e n c e d a number o f o t h e r symptoms 
i n c l u d i n g b l u r r y v i s i o n i n h i s r i g h t e y e , h e a d a c h e s , hand t r e m o r s , 
n o s e b l e e d s , n i g h t s w e a t s , nausea, a b d o m i n a l cramps and d i a r r h e a . 

I n l a t e J u l y , c l a i m a n t became c o n c e r n e d t h a t he and h i s 
c o - w o r k e r s were b e i n g exposed t o p e s t i c i d e s and c o n t a c t e d t h e Lane 
Co u n t y H e a l t h D e p a r t m e n t . T h e r e a f t e r , a number o f h e a l t h a g e n c i e s 
i n v e s t i g a t e d t h e e m p l o y e r ' s p r e m i s e s . The case a l s o g e n e r a t e d 
c o n s i d e r a b l e media a t t e n t i o n . A f t e r i t s i n s p e c t i o n , t h e A c c i d e n t 
P r e v e n t i o n D i v i s i o n o f t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t c l o s e d 
t h e e m p l o y e r ' s f a c i l i t y f o r a few d a y s , b e g i n n i n g on A u g u s t 1 , 
1985. On A u g u s t 26, 1985, t h e A c c i d e n t P r e v e n t i o n D i v i s i o n c i t e d 
t h e e m p l o y e r f o r a number o f s a f e t y v i o l a t i o n s w h i c h i n c r e a s e d t h e 
r i s k o f employee e x p o s u r e t o p e s t i c i d e s . The e m p l o y e r d i d n o t 
c o n t e s t t h e c i t a t i o n . 

C l a i m a n t d i d n o t r e t u r n t o work a f t e r A u g u s t 1 , 1985. 
B l o o d and u r i n e s amples t a k e n t h e f o l l o w i n g day a t t h e b e h e s t o f 
t h e Lane C o u n t y H e a l t h D e p a r t m e n t f a i l e d t o r e v e a l any c h e m i c a l 
r e s i d u e i n c l a i m a n t ' s body. A few days l a t e r , c l a i m a n t v i s i t e d 
Dr. R i c e , a f a m i l y p r a c t i t i o n e r , f o r an e v a l u a t i o n o f h i s 
c o n d i t i o n . Dr. R i c e had no e x p e r i e n c e w i t h p e s t i c i d e i n t o x i c a t i o n 
and was u n a b l e t o o f f e r any o p i n i o n r e g a r d i n g c l a i m a n t ' s c o n d i t i o n . 
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A t t h a t p o i n t , c l a i m a n t and a number o f h i s c o - w o r k e r s 
c o n s u l t e d an a t t o r n e y who r e f e r r e d them t o Dr . R e d f i e l d , a 
s p e c i a l i s t i n o c c u p a t i o n a l m e d i c i n e , and Dr. L eveque, an o s t e o p a t h 
w i t h an i n t e r e s t i n t o x i c o l o g y . Dr. R e d f i e l d e v a l u a t e d c l a i m a n t 
on A u g u s t 6, 1985. He r e c o r d e d c o m p l a i n t s o f m u s c l e t r e m o r s , 
i r r i t a b i l i t y , h e a d a c h e s , a b d o m i n a l cramps, b l u r r e d v i s i o n , i n t h e 
r i g h t e y e , s l e e p d i s t u r b a n c e , l e t h a r g y , n i g h t s w e a t s and m o r n i n g 
p h l e g m . He t h e n p e r f o r m e d a p h y s i c a l e x a m i n a t i o n and o r d e r e d l u n g 
f u n c t i o n and b l o o d t e s t s . The o n l y u n u s u a l f i n d i n g s , f r o m t h e 
p h y s i c a l e x a m i n a t i o n were hand and t o n g u e t r e m o r s and a t e n d e r 
s p o t on t h e back o f t h e head. The b l o o d t e s t s were i n d i c a t i v e o f 
l i v e r d y s f u n c t i o n , b u t were o t h e r w i s e n o r m a l . • The l u n g f u n c t i o n 
t e s t was n o r m a l . Dr. R e d f i e l d d i a g n o s e d a p p a r e n t e x p o s u r e t o 
o r g a n o p h o s p h a t e and o t h e r p e s t i c i d e s w i t h r e s i d u a l symptoms. He 
c o n t i n u e d t o see c l a i m a n t p e r i o d i c a l l y t h e r e a f t e r and m o n i t o r e d 
h i s l i v e r f u n c t i o n w i t h b l o o d t e s t s . 

C l a i m a n t ' s f i r s t m e e t i n g w i t h Dr. Leveque o c c u r r e d i n 
m i d A u g u s t 1985. Dr. Leveque t o o k no m e d i c a l h i s t o r y f r o m 
c l a i m a n t and p e r f o r m e d no p h y s i c a l e x a m i n a t i o n . Based s o l e l y upon 
i n f o r m a t i o n r e c e i v e d f r o m c l a i m a n t ' s a t t o r n e y and c l a i m a n t ' s 
t h e n - c u r r e n t s u b j e c t i v e c o m p l a i n t s , he d i a g n o s e d s e v e r e 
o r g a n o p h o s p h a t e p o i s o n i n g . T h e r e a f t e r , f o r a number o f m o n t h s , 
Dr. Leveque c o n d u c t e d w e e k l y g r o u p m e e t i n g s w i t h ' c l a i m a n t and h i s 
c o - w o r k e r s . The m e e t i n g s u s u a l l y were h e l d i n c l a i m a n t ' s 
a t t o r n e y ' s o f f i c e , a l t h o u g h a t l e a s t one m e e t i n g was h e l d a t a 
s h o p p i n g m a l l . D u r i n g t h e s e m e e t i n g s , Dr. Leveque e n c o u r a g e d 
c l a i m a n t and h i s c o - w o r k e r s t o d e s c r i b e and d i s c u s s t h e i r 
s u b j e c t i v e c o m p l a i n t s . Dr. Leveque a l s o p r e s c r i b e d m u s c l e 
r e l a x e r s and o t h e r m e d i c a t i o n s f o r c l a i m a n t . 

A s h o r t t i m e a f t e r c l a i m a n t ' s i n i t i a l m e e t i n g w i t h 
Dr. Leveque, Leveque r e f e r r e d him t o a p s y c h o l o g i s t , 
Dr. K u r l y c h e k , f o r p s y c h o l o g i c a l and n e u r o p s y c h o l o g i c a l t e s t i n g . 
The t e s t i n g was a d m i n i s t e r e d i n two s e s s i o n s , on A u g u s t 26 and 
O c t o b e r 16, 1985. I n a r e p o r t d a t e d O c t o b e r 3 1 , 1985, 
Dr. K u r l y c h e k s t a t e d t h a t t h e p s y c h o l o g i c a l t e s t s r e f l e c t e d 
e x t r e m e l e v e l s o f a n x i e t y r e g a r d i n g b o d i l y f u n c t i o n s . He 
i n t e r p r e t e d t h e n e u r o p s y c h o l o g i c a l t e s t s t o show d i s r u p t i o n o f 
" v i s u a l - m o t o r i n t e g r a t i o n " and i m p a i r m e n t o f a t t e n t i o n and 
c o n c e n t r a t i o n a b i l i t i e s . He r e l a t e d t h e s e p r o b l e m s t o p e s t i c i d e 
i n t o x i c a t i o n . He i n d i c a t e d t h a t o r g a n o p h o s p h a t e s a r e s t o r e d i n 
t h e f a t t y t i s s u e s o f t h e body and s l o w l y d i s s i p a t e o v e r a p e r i o d 
o f s e v e r a l months t o a y e a r . He o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n 
w o u l d i m p r o v e g r a d u a l l y as t h i s o c c u r r e d . 

On November 14, 1985, c l a i m a n t was e x amined by 
Dr. K n e c h t , a g a s t r o e n t e r o l o g i s t , on r e f e r r a l f r o m Dr. R e d f i e l d . 
The p u r p o s e o f t h e e x a m i n a t i o n was t o d e t e r m i n e t h e cause o f t h e 
l i v e r d y s f u n c t i o n i n d i c a t e d by e a r l i e r b l o o d t e s t s . Dr. K n e c h t 
c o n d u c t e d a p h y s i c a l e x a m i n a t i o n and r e v i e w e d t h e r e s u l t s o f t h e 
b l o o d t e s t s o r d e r e d by Dr. R e d f i e l d . The p h y s i c a l e x a m i n a t i o n 
r e v e a l e d no a b n o r m a l i t i e s . The b l o o d t e s t s , h owever, i n d i c a t e d 
t h a t c l a i m a n t ' s l i v e r f u n c t i o n had d e t e r i o r a t e d somewhat bet w e e n 
A u g u s t and November. Dr. Knecht s u g g e s t e d s e v e r a l p o s s i b l e causes 
f o r c l a i m a n t ' s l i v e r p r o b l e m s i n c l u d i n g h e p a t i t i s , W i l s o n ' s 
d i s e a s e , h e m o c h r o m a t o s i s , p r i m a r y b i l i a r y c i r r h o s i s and 
o r g a n o p h o s p h a t e p o i s o n i n g . He recommended f u r t h e r t e s t s t o r u l e 
o u t some o f t h e s e p o s s i b i l i t i e s , b u t , as f a r as t h e r e c o r d 
r e f l e c t s , t h e t e s t s were n e v e r c o n d u c t e d . Based upon t h e 
i n f o r m a t i o n a v a i l a b l e a t t h e t i m e o f . h i s r e p o r t , Dr. K n e c h t 
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i n d i c a t e d t h a t o r g a n o p h o s p h a t e p o i s o n i n g was one o f t h e l e a s t 
l i k e l y c a u s e s o f c l a i m a n t ' s l i v e r d y s f u n c t i o n . 

I n November 1985, c l a i m a n t was examined by Dr. B a r d a n a , 
t h e Head o f t h e A l l e r g y and Immunology D i v i s i o n o f t h e D e p a r t m e n t 
o f M e d i c i n e a t Oregon H e a l t h S c i e n c e s U n i v e r s i t y . A t t h e t i m e o f 
t h e e x a m i n a t i o n , c l a i m a n t c o m p l a i n e d o f c o n t i n u i n g p r o b l e m s w i t h a 
number o f symptoms i n c l u d i n g h e a d a c h e s , f o r g e t f u l n e s s , mood 
s w i n g s , n o s e b l e e d s and n i g h t s w e a t s . Dr. Bardana r e v i e w e d 
c l a i m a n t ' s m e d i c a l h i s t o r y , c o n d u c t e d a p h y s i c a l e x a m i n a t i o n and 
o r d e r e d b l o o d and l u n g f u n c t i o n t e s t s . O t h e r t h a n l i v e r 
t e n d e r n e s s , t h e p h y s i c a l e x a m i n a t i o n r e v e a l e d no s i g n i f i c a n t 
a b n o r m a l i t i e s . The b l o o d t e s t s c o n f i r m e d t h e l i v e r d y s f u n c t i o n 
i d e n t i f i e d by D r s . R e d f i e l d and K n e c h t . The l u n g f u n c t i o n t e s t 
was i n d i c a t i v e o f b r o n c h i a l h y p e r r e a c t i v i t y . I n r e c i t i n g 
c l a i m a n t ' s m e d i c a l h i s t o r y , Dr. Bardana n o t e d t h a t c l a i m a n t had 
e x p e r i e n c e d r a s h e s as a r e s u l t o f c o n t a c t w i t h p l a n t s o f f t h e j o b 
as w e l l as a t w o r k . 

Based on t h e i n f o r m a t i o n r e c e i v e d f r o m c l a i m a n t , t h e 
m e d i c a l r e c o r d s and h i s own e x a m i n a t i o n and t e s t s , Dr. B a rdana 
o p i n e d t h a t i t was d o u b t f u l t h a t c l a i m a n t had e x p e r i e n c e d any 
c a r b a m a t e o r o r g a n o p h o s p h a t e i n t o x i c a t i o n o r c o n t a c t d e r m a t i t i s . 
He i n d i c a t e d t h a t t h e body m e t a b o l i z e s c a r b a m a t e s and 
o r g a n o p h o s p h a t e s i n t o h a r m l e s s c h e m i c a l s w i t h i n a few days and 
t h u s t h a t p e s t i c i d e • i n t o x i c a t i o n c o u l d n o t be t h e cause o f 
c l a i m a n t ' s o n g o i n g c o m p l a i n t s . I n s t e a d , he a t t r i b u t e d c l a i m a n t ' s 
c o m p l a i n t s t o p s y c h o l o g i c a l c auses o r t o some as y e t u n d i a g n o s e d 
d i s e a s e p r o c e s s u n r e l a t e d t o p e s t i c i d e i n t o x i c a t i o n . He s u g g e s t e d 
h e p a t i t i s , m o n o n u c l e o s i s o r e x c e s s i v e a l c o h o l c o n s u m p t i o n as t h e 
cause o f c l a i m a n t ' s l i v e r d y s f u n c t i o n . The i n s u r e r i s s u e d a 
d e n i a l o f c l a i m a n t ' s c l a i m i n December 1985. 

I n F e b r u a r y 1986, c l a i m a n t was e x a mined by Dr. B a y e r , 
t h e D i r e c t o r o f t h e P o i s o n C e n t e r a t Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y . Dr. Bayer c o n d u c t e d an e x t e n s i v e s u r v e y o f t h e 
l i t e r a t u r e r e g a r d i n g c a r b a m a t e and o r g a n o p h o s p h a t e i n t o x i c a t i o n 
and n o t e d t h a t c l a i m a n t had r e p o r t e d and c o n t i n u e d t o c o m p l a i n o f 
c e r t a i n symptoms uncommon t o such i n t o x i c a t i o n . L i k e Dr. B a r d a n a , 
Dr. Bayer i n d i c a t e d t h a t c a r b a m a t e s and o r g a n o p h o s p h a t e s a r e 
r a p i d l y m e t a b o l i z e d and e l i m i n a t e d f r o m t h e body. I n v i e w o f 
t h e s e f a c t s , c l a i m a n t ' s l i m i t e d e x p o s u r e t o p e s t i c i d e s and t h e 
a b s e n c e o f any p a s t o r p r e s e n t i n d i c a t i o n o f p e s t i c i d e r e s i d u e i n 
c l a i m a n t ' s body, he o p i n e d t h a t c l a i m a n t ' s c o m p l a i n t s were n o t due 
t o p e s t i c i d e i n t o x i c a t i o n . 

I n March 1986, c l a i m a n t was examined by a p s y c h i a t r i s t , 
Dr. H o l l a n d . Dr. H o l l a n d o b t a i n e d a d e t a i l e d h i s t o r y and 
a d m i n i s t e r e d a number o f p s y c h o l o g i c a l t e s t s w h i c h r e v e a l e d t h a t 
c l a i m a n t was a n x i o u s and a g i t a t e d . He f o u n d no e v i d e n c e o f 
o n g o i n g c a r b a m a t e or o r g a n o p h o s p h a t e i n t o x i c a t i o n . He d i a g n o s e d 
an a d j u s t m e n t d i s o r d e r w i t h m i x e d e m o t i o n a l f e a t u r e s and a l c o h o l 
dependence. R e g a r d i n g t h e cause o f c l a i m a n t ' s a d j u s t m e n t 
d i s o r d e r , Dr. H o l l a n d i n d i c a t e d t h a t i t r e p r e s e n t e d a 
p s y c h o l o g i c a l r e a c t i o n t o a b e l i e f , i n d u c e d by m e d i c a l o p i n i o n s , 
t h a t he had been s e v e r e l y damaged t h r o u g h e x p o s u r e t o p e s t i c i d e s . 

C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g on t h e i n s u r e r ' s 
d e n i a l . T h r e e o f c l a i m a n t ' s c o - w o r k e r s a l s o r e q u e s t e d h e a r i n g s on 
d e n i a l s or p a r t i a l d e n i a l s o f t h e i r c l a i m s . An i n i t i a l h e a r i n g 
s e s s i o n was h e l d i n one o f t h e s e c ases b e f o r e R e f e r e e G a r a v e n t a on 
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A p r i l 7, 1986. A l l f o u r r e q u e s t s f o r h e a r i n g were l a t e r 
c o n s o l i d a t e d and t h r e e h e a r i n g s e s s i o n s were h e l d by R e f e r e e 
M y e r s , on September 23 and 24, 1986 and J a n u a r y 7, 1987. E i g h t 
l a y w i t n e s s e s and t h r e e m e d i c a l p r o f e s s i o n a l s t e s t i f i e d i n t h e 
s e s s i o n s h e l d by R e f e r e e Myers. The p a r t i e s s t i p u l a t e d , t h a t t h e 
r e l e v a n t p o r t i o n s o f Dr. B a y e r ' s t e s t i m o n y i n t h e h e a r i n g , b e f o r e 
R e f e r e e G a r a v e n t a s h o u l d be made p a r t o f t h e r e c o r d i n t h e p r e s e n t 
c a s e . . 

B e f o r e c l a i m a n t l e f t work on A u g u s t 1 , 1 9 8 5 , he d r a n k up 
t o 12 cans o f beer and 2 o r 3 m i x e d d r i n k s p e r week. A f t e r 
l e a v i n g w o r k , c l a i m a n t d r a n k up t o 12 cans o f bee r p e r day. He 
e x p e r i e n c e d h i s w o r s t symptoms d u r i n g December 1985. ( T r . 7 6 ) . 
C l a i m a n t has been i n a number o f f i s t f i g h t s d u r i n g h i s l i f e t i m e 
and has been knocked u n c o n s c i o u s s e v e r a l t i m e s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t d i d n o t e x p e r i e n c e p h y s i c a l o r p s y c h o l o g i c a l 
e f f e c t s o f e x p o s u r e t o p e s t i c i d e s w h i c h were d i s a b l i n g o r r e q u i r e d 
m e d i c a l s e r v i c e s . The m e d i c a l t r e a t m e n t c l a i m a n t r e c e i v e d a f t e r 
he l e f t work was a m a t e r i a l c o n t r i b u t i n g cause o f a w o r s e n i n g o f 
h i s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

C l a i m a n t r a i s e s b o t h a c c i d e n t a l i n j u r y and o c c u p a t i o n a l 
d i s e a s e t h e o r i e s o f c o m p e n s a b i l i t y f o r a l l e g e d p h y s i c a l and 
p s y c h o l o g i c a l e f f e c t s o f e x p o s u r e t o p e s t i c i d e s . Under e i t h e r 
t h e o r y , c l a i m a n t has t h e b u r d e n o f p r o v i n g some p h y s i c a l o r 
p s y c h o l o g i c a l harm as a r e s u l t o f t h e e x p o s u r e w h i c h r e s u l t e d i n 
d i s a b i l i t y o r r e q u i r e d m e d i c a l s e r v i c e s . See Brown v. SAIF, 79 Or 
App 205, 209, r e v den 301 Or 666 ( 1 9 8 6 ) . 

C l a i m a n t a l l e g e s t h a t he e x p e r i e n c e d a number o f 
p h y s i c a l e f f e c t s f r o m e x p o s u r e t o p e s t i c i d e s . T h i s a l l e g a t i o n 
f i n d s some s u p p o r t i n t h e o p i n i o n s o f D r s . R e d f i e l d , Leveque and 
K u r l y c h e k . I t i s d i s p u t e d by D r s . Bardana and Bayer a n d, w i t h 
r e g a r d t o c l a i m a n t ' s l i v e r d y s f u n c t i o n , by Dr. K n e c h t . Our 
c o n c l u s i o n on t h i s q u e s t i o n , t h e r e f o r e , t u r n s upon w h i c h g r o u p o f 
o p i n i o n s we a c c e p t . 

The p e r s u a s i v e n e s s o f a m e d i c a l o p i n i o n depends upon 
t h r e e b a s i c f a c t o r s : t h e s o u r c e o f t h e o p i n i o n , i t s f a c t u a l b a s i s 
and i t s l o g i c a l f o r c e . The s o u r c e o f t h e o p i n i o n has r e f e r e n c e t o 
t h e e x p e r t i s e and o b j e c t i v i t y o f t h e one g i v i n g i t . See A b b o t t v. 
SAIF, 45 Or App 657, 661 ( 1 9 8 0 ) . The f a c t u a l b a s i s o f t h e o p i n i o n 
r e l a t e s t o t h e c o m p l e t e n e s s and c o r r e c t n e s s o f t h e i n f o r m a t i o n 
upon w h i c h i t i s b a s e d . See Somers v. SAIF, 77 Or App 259, 263 
( 1 9 8 6 ) . The l o g i c a l f o r c e o f t h e o p i n i o n c o n c e r n s t h e d e p t h , 
c l a r i t y and cog e n c y o f t h e a n a l y s i s . See i d . 

D r s . Bardana and Bayer b o t h have c o n s i d e r a b l e e x p e r t i s e 
i n t h e f i e l d o f t o x i c o l o g y . T h e i r o p i n i o n s a r e based upon 
d e t a i l e d h i s t o r i e s , c o m p l e t e p h y s i c a l e x a m i n a t i o n s and a number o f 
o b j e c t i v e t e s t s . T h e i r u n d e r s t a n d i n g o f t h e n a t u r e o f c a r b a m a t e 
and o r g a n o p h o s p h a t e c h e m i c a l s and o f t h e e f f e c t s o f t h e s e 
c h e m i c a l s upon t h e human body f i n d c o n s i d e r a b l e s u p p o r t i n t h e 
m e d i c a l l i t e r a t u r e . T h e i r o p i n i o n s a r e t h o r o u g h l y and c l e a r l y 
e x p l a i n e d . Dr. Kn e c h t has c o n s i d e r a b l e e x p e r t i s e i n e v a l u a t i n g 
l i v e r f u n c t i o n , a l t h o u g h h i s e x p e r t i s e i n t o x i c o l o g y i s n o t 
r e f l e c t e d i n t h e r e c o r d . H i s o p i n i o n i s based upon a t h o r o u g h 
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p h y s i c a l e x a m i n a t i o n and t h e r e s u l t s o f a s e r i e s o f b l o o d t e s t s 
o r d e r e d by Dr. R e d f i e l d . 

The o p i n i o n o f Dr. R e d f i e l d was p r e c e d e d by a t h o r o u g h 
p h y s i c a l e x a m i n a t i o n and a number o f o b j e c t i v e t e s t s . He 
s p e c i a l i z e s i n o c c u p a t i o n a l m e d i c i n e , b u t h i s e x p e r t i s e i n 
t o x i c o l o g y i s n o t r e f l e c t e d i n t h e r e c o r d . H i s o p i n i o n i s 
e q u i v o c a l and p o o r l y e x p l a i n e d . Dr. Leveque i s an o s t e o p a t h . He 
has c o n s i d e r a b l e i n t e r e s t i n t o x i c o l o g y , b u t h i s e x p e r t i s e i n t h a t 
f i e l d i s q u e s t i o n a b l e . H i s u n d e r s t a n d i n g o f t h e n a t u r e o f 
c a r b a m a t e and o r g a n o p h o s p h a t e c h e m i c a l s and t h e i r e f f e c t upon t h e 
human body f i n d s l i t t l e o r no s u p p o r t i n t h e m e d i c a l l i t e r a t u r e . 
H i s o p i n i o n was based upon c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . He 
c o n d u c t e d no p h y s i c a l e x a m i n a t i o n o f c l a i m a n t and o b t a i n e d no 
m e d i c a l h i s t o r y f r o m h i m . H i s o p i n i o n i s p o o r l y e x p l a i n e d . 
Dr. K u r l y c h e k i s a p s y c h o l o g i s t . H i s e x p e r t i s e i n t o x i c o l o g y i s 
n o t r e f l e c t e d i n t h e r e c o r d , b u t h i s u n d e r s t a n d i n g o f t h e n a t u r e 
and e f f e c t s o f c a r b a m a t e and o r g a n o p h o s p h a t e c h e m i c a l s was s i m i l a r 
t o t h a t o f Dr. Leveque. H i s o p i n i o n was based upon a b a t t e r y o f 
p s y c h o l o g i c a l and n e u r o p s y c h o l o g i c a l t e s t s , b u t was p o o r l y 
e x p l a i n e d . I n p a r t i c u l a r , he f a i l e d t o d i s c u s s t h e p o t e n t i a l r o l e 
o f c l a i m a n t ' s l i v e r d i s o r d e r , h i s a l c o h o l c o n s u m p t i o n o r h i s p a s t 
head i n j u r i e s i n t h e d e f i c i t s he i d e n t i f i e d . 

I n v i e w o f t h e above a n a l y s i s and o u r e v a l u a t i o n o f t h e 
v a r i o u s o p i n i o n s r e n d e r e d i n t h i s c a s e , we c o n c l u d e t h a t t h e 
o p i n i o n s o f D r s . B a r d a n a , Bayer and K n e c h t a r e more p e r s u a s i v e 
t h a n t h o s e o f D r s . R e d f i e l d , Leveque and K u r l y c h e k and t h u s t h a t 
t h e m e d i c a l e v i d e n c e f a i l s t o e s t a b l i s h any p h y s i c a l e f f e c t s f r o m 
p e s t i c i d e e x p o s u r e . 

As f o r c l a i m a n t ' s o p i n i o n r e g a r d i n g t h e cause o f h i s 
c o m p l a i n t s , h i s e x p e r t i s e i n t h e f i e l d o f t o x i c o l o g y i s v e r y 
l i m i t e d and t h e q u e s t i o n o f what caused h i s symptoms i s a c o m p l e x 
one. H i s o p i n i o n , t h e r e f o r e , i s o f l i t t l e p r o b a t i v e v a l u e . The 
o n l y r e l a t i v e l y s i m p l e p h y s i c a l symptom w h i c h c l a i m a n t i d e n t i f i e d 
w i t h c o n t a c t w i t h p l a n t s was t h e r a s h he s u s t a i n e d on h i s f a c e , 
hands and arms. Dr. Bardana n o t e d , however, t h a t c l a i m a n t had 
e x p e r i e n c e d r a s h e s f r o m c o n t a c t w i t h p l a n t s o f f t h e j o b as w e l l as 
a t work and o p i n e d t h a t t h e r a s h was n o t c a u s e d by e x p o s u r e t o 
p e s t i c i d e s . We f i n d Dr. Bardana's p r o f e s s i o n a l o p i n i o n r e g a r d i n g 
t h e cause o f t h e r a s h more c o n v i n c i n g t h a n c l a i m a n t ' s l a y o p i n i o n . 

T u r n i n g t o t h e q u e s t i o n o f w h e t h e r c l a i m a n t s u s t a i n e d 
c o m p e n s a b l e p s y c h o l o g i c a l e f f e c t s f r o m h i s e x p o s u r e t o p e s t i c i d e s , 
c l a i m a n t p r e s e n t s two t h e o r i e s . F i r s t , he c o n t e n d s t h a t h i s 
c o n d i t i o n was c a u s e d by s t r e s s a s s o c i a t e d w i t h h i s e x p o s u r e t o 
p e s t i c i d e s a t w o r k . Second, he c o n t e n d s t h a t h i s c o n d i t i o n was 
ca u s e d by t h e m e d i c a l t r e a t m e n t he s o u g h t as a r e s u l t o f h i s 
e x p o s u r e t o p e s t i c i d e s . 

O t h e r t h a n some g e n e r a l s t a t e m e n t s by D r s . Bayer and 
Bardana r e g a r d i n g t h e p o s s i b i l i t y o f "mass h y s t e r i a , " c l a i m a n t ' s 
f i r s t t h e o r y f i n d s no s u p p o r t i n t h e m e d i c a l r e c o r d . The t h e o r y 
i n v o l v e s m e d i c a l i s s u e s w h i c h a r e s u f f i c i e n t l y c o m p l e x t h a t we 
c a n n o t d e c i d e them w i t h o u t a d e q u a t e p r o f e s s i o n a l a s s i s t a n c e . See 
U r i s v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 424-26 ( 1 9 6 5 ) . I n 
v i e w o f t h e p o o r d e v e l o p m e n t o f t h e r e c o r d on t h i s i s s u e , we a r e 
u n a b l e t o c o n c l u d e t h a t c l a i m a n t e s t a b l i s h e d a c o m p e n s a b l e 
p s y c h o l o g i c a l c o n d i t i o n - under h i s f i r s t t h e o r y . 

R e g a r d i n g t h e second t h e o r y , Dr. H o l l a n d o p i n e d t h a t t h e 
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m e d i c a l t r e a t m e n t t h a t c l a i m a n t r e c e i v e d a f t e r he l e f t work was a t 
l e a s t a m a t e r i a l c o n t r i b u t i n g cause o f a w o r s e n i n g o f h i s 
p s y c h o l o g i c a l c o n d i t i o n . T h e r e a r e no c o n t r a r y o p i n i o n s . The 
i n s u r e r c o n t e n d s , however, t h a t t h e m e d i c a l t r e a t m e n t t h a t , 
w o r s e n e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t r e a s o n a b l e and 
n e c e s s a r y and c a n n o t g i v e r i s e t o compensable c o n s e q u e n c e s , f o r 
t h a t r e a s o n . We c o n c l u d e t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
i s n o t compe n s a b l e f o r o t h e r r e a s o n s . 

As a g e n e r a l r u l e , a c a r r i e r i s r e s p o n s i b l e f o r h a r m f u l 
e f f e c t s o f m e d i c a l t r e a t m e n t i f t h e r e i s a m a t e r i a l c a u s a l 
c o n n e c t i o n between t h e t r e a t m e n t and a compensable c o n d i t i o n . 
W i l l i a m s v. G a t e s , McDonald & Co., 300 Or 278, 281-82 ( 1 9 8 5 ) ; see 
1 A. L a r s o n , The Law o f Workmen's C o m p e n s a t i o n § 13.21 ( 1 9 8 5 ) . 
T h i s s t a n d a r d i s t h e same r e g a r d l e s s o f w h e t h e r t h e compensable 
c o n d i t i o n f o r w h i c h t r e a t m e n t i s s o u g h t i s an i n j u r y o r an 
o c c u p a t i o n a l d i s e a s e . See J a n i c e G. Thon, 40 Van N a t t a 606, 607 
( 1 9 8 8 ) ; see a l s o J e l d - W e n , I n c . v. Page, 73 Or App 136, 138-39 
( 1 9 8 5 ) . T r e a t m e n t may be u n r e a s o n a b l e , u n n e c e s s a r y o r e x c e s s i v e 
f r o m a m e d i c a l s t a n d p o i n t o r may be n e g l i g e n t l y o r o t h e r w i s e 
t o r t i o u s l y p e r f o r m e d and s t i l l be c a u s a l l y r e l a t e d t o a 
compen s a b l e c o n d i t i o n . I n such c a s e s , t h e c a u s a l c o n n e c t i o n 
b e t w e e n t h e compe n s a b l e c o n d i t i o n , t h e i m p r o p e r o r t o r t i o u s 
t r e a t m e n t and t h e h a r m f u l e f f e c t o f t h e t r e a t m e n t r e m a i n s i n t a c t . 
When t h i s o c c u r s , t h e h a r m f u l e f f e c t i s comp e n s a b l e even i f t h e 
t r e a t m e n t w h i c h c a u s ed i t i s n o t . See 1 A. L a r s o n , s u p r a § 13.21 
a t 3-415 & n.84 (1985 & Supp 1 9 8 8 ) ; Gray v. C h u r c h ' s F r i e d 
C h i c k e n , I n c . , 504 So. 2d 979, 981-82 ( L a . App. 1 9 8 7 ) . When, on 
t h e o t h e r hand, t h e t r e a t m e n t i s n o t c a u s a l l y r e l a t e d t o a 
compen s a b l e c o n d i t i o n o r t h e c a u s a l r e l a t i o n i s b r o k e n by t h e 
d e l i b e r a t e i n t e n t i o n o f t h e c l a i m a n t t o p r o d u c e an i n j u r y , harm 
r e s u l t i n g f r o m t h e t r e a t m e n t i s n o t c o m p e n s a b l e . See ORS 
6 5 6 . 1 5 6 ( 1 ) ; 656.245; 1 A. L a r s o n , s u p r a § 13.21 a t 3-419 t o 3-425. 

I n t h e p r e s e n t c a s e , c l a i m a n t was exposed t o p e s t i c i d e s 
a t work and c o i n c i d e n t a l l y d e v e l o p e d a number o f symptoms. He 
s o u g h t m e d i c a l t r e a t m e n t f o r h i s symptoms and some o f t h i s 
t r e a t m e n t , p a r t i c u l a r l y t h a t p r o v i d e d by Dr. Lev e q u e , c a u s e d a 
d i s a b l i n g p s y c h o l o g i c a l r e a c t i o n . I f t h e c o n d i t i o n f o r w h i c h 
c l a i m a n t s o u g h t t r e a t m e n t was c o m p e n s a b l e , t h e r e w o u l d be a c a u s a l 
c o n n e c t i o n between a compensable i n j u r y , t h e t r e a t m e n t r e c e i v e d 
and t h e h a r m f u l p s y c h o l o g i c a l e f f e c t and c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n w o u l d be c o m p e n s a b l e . As d i s c u s s e d a b ove, however, we 
were u n a b l e t o c o n c l u d e on t h e r e c o r d as d e v e l o p e d t h a t t h e 
c o n d i t i o n f o r w h i c h c l a i m a n t s o u g h t t r e a t m e n t was a compe n s a b l e 
i n j u r y o r d i s e a s e . Under t h e s e c i r c u m s t a n c e s , t h e r e q u i s i t e 
c a u s a l c o n n e c t i o n b e t w e e n c l a i m a n t ' s employment and t h e h a r m f u l 
e f f e c t o f t h e t r e a t m e n t he r e c e i v e d i s a b s e n t and t h e h a r m f u l 
e f f e c t i s n o t c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 27, 1987 i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $172.50, i s a p p r o v e d . 
B o a r d Member C r i d e r , d i s s e n t i n g : 

I d i s s e n t f r o m t h e Boa r d ' s o r d e r on r e c o n s i d e r a t i o n . I 
w o u l d a d h e r e t o t h e Boa r d ' s o r i g i n a l o r d e r i n w h i c h we c o n c l u d e d 
t h a t c l a i m a n t s u f f e r e d t r a n s i e n t p h y s i c a l i n j u r y due t o p e s t i c i d e 
e x p o s u r e and, as a consequence o f t h e t r e a t m e n t , d e v e l o p e d a 
p s y c h o l o g i c a l c o n d i t i o n . B o t h a r e co m p e n s a b l e . 
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The m a j o r i t y r e l i e s on Dr. Ba r d a n a ' s o p i n i o n t o c o n c l u d e 
t h a t c l a i m a n t s u f f e r e d no p h y s i c a l e f f e c t s o f p e s t i c i d e e x p o s u r e . 
I t d e c l i n e s t o r e l y on c l a m a n t ' s t e s t i m o n y because c l a i m a n t i s n o t 
an e x p e r t i n t o x i c o l o g y . Under t h e c i r c u m s t a n c e s , c l a i m a n t ' s 
t e s t i m o n y i s e n t i t l e d t o g r e a t e r w e i g h t — h i s l a c k o f e x p e r t i s e 
n o t w i t h s t a n d i n g . The r e c o r d as a w h o l e e s t a b l i s h e s t h a t c l a i m a n t 
d i d s u f f e r a r a s h , a m a t e r i a l cause o f w h i c h was p e s t i c i d e 
e x p o s u r e . 

C l a i m a n t was exposed t o p e s t i c i d e s w h i l e w o r k i n g f o r t h e 
i n s u r e d as a g r e e n h o u s e manager. D u r i n g a p e r i o d o f i n t e n s e 
p e s t i c i d e u s e , a number o f employees d e v e l o p e d r a s h e s . C l a i m a n t 
h i m s e l f p i c k e d up a p l a n t i n a g r e e n h o u s e s t i l l wet w i t h s p r a y and 
i m m e d i a t e l y d e v e l o p e d a r a s h . He s e l f - t r e a t e d and t h e r a s h went 
away w i t h i n a few d a y s . 

T h e r e i s no d o u b t t h a t t h e p e s t i c i d e s t o w h i c h c l a i m a n t 
was e x p o s e d a r e c a p a b l e o f c a u s i n g a r a s h . T h e r e f o r e , I am more 
p e r s u a d e d by c l a i m a n t ' s own t e s t i m o n y o f t h e i m m e d i a t e e f f e c t o f 
e x p o s u r e t h a n by Dr. Bardana's c o n c l u s o r y o p i n i o n t h a t i t i s 
" d o u b t f u l " t h a t c l a i m a n t s u f f e r e d f r o m a d e r m a t i t i s due t o t h e 
e x p o s u r e . Dr. Bardana examined c l a i m a n t l o n g a f t e r t h e r a s h had 
d i s a p p e a r e d . H i s e x a m i n a t i o n and h i s o p i n i o n were a d d r e s s e d more 
t o t h e p o s s i b i l i t y o f r e s i d u a l e f f e c t s o f t h e e x p o s u r e t h a n t o i t s 
t r a n s i e n t e f f e c t s . I t a p p e a r s t h a t he was u n w i l l i n g t o f i n d any 
t o x i c e f f e c t because he f e l t c l a i m a n t ' s h i s t o r y " i m p r o b a b l e . " We 
a r e a l s o i n p o s i t i o n t o e v a l u a t e c l a i m a n t ' s c r e d i b i l i t y ; f i n d i n g 
c r e d i b l e h i s t e s t i m o n y c o n c e r n i n g t h e i m m e d i a t e e f f e c t o f c o n t a c t 
w i t h a p l a n t , I w o u l d f i n d h i s c l a i m c o m p e n s a b l e . 

I f , as I s u g g e s t , c l a i m a n t s u f f e r e d t r a n s i e n t t o x i c 
e f f e c t s f r o m p e s t i c i d e e x p o s u r e w h i c h a r e c o m p e n s a b l e , i t f o l l o w s 
t h a t t h e w o r s e n i n g o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , w h i c h 
t h e m a j o r i t y f i n d s t o have r e s u l t e d f r o m t h e m e d i c a l s e r v i c e s 
c l a i m a n t s o u g h t due t o h i s e x p o s u r e , i s a l s o c o m p e n s a b l e . T e r r y 
L. L i n k , 41 Van N a t t a 297 ( I s s u e d t h i s d a t e ) ; B a r b a r a D. 
O l m g h o u s e , 41 Van N a t t a 303 ( I s s u e d t h i s d a t e ) . Because t h e 
m a j o r i t y u p h o l d s t h e d e n i a l , I d i s s e n t . 

RICK J. FAWVER, Claimant WCB 88-04829 & 88-03894 
Vick & Gutzler, Claimant's Attorneys February 17, 1989 
Edward C. Olson, Defense Attorney Second Order Dismissing Request f o r 
S t a f f o r d H a z elett, Defense Attorney Board Review and D i r e c t i n g Repub

l i c a t i o n of Referee's Order 
(Remanding) 

I t has come t o o u r a t t e n t i o n t h a t o ur O c t o b e r 7, 1988 
Order D i s m i s s i n g R e q u e st f o r Board Review and D i r e c t i n g 
R e p u b l i c a t i o n o f R e f e r e e ' s O r d e r (Remanding) f a i l e d t o l i s t LWO 
C o r p o r a t i o n , L i b e r t y N o r t h w e s t ' s i n s u r e d , as a p a r t y o f i n t e r e s t 
t o t h e s e p r o c e e d i n g s . Inasmuch as our o r d e r was n o t m a i l e d t o a l l 
p a r t i e s i n i n t e r e s t , i t i s n o t f i n a l . ORS 656.289 ( 2 ) , (3 ) ; Mar t i n 
N. M a n n i n g , 40 Van N a t t a 374 ( 1 9 8 8 ) . 

C o n s e q u e n t l y , t h e R e f e r e e l a c k e d j u r i s d i c t i o n t o i s s u e 
h i s O c t o b e r 24, 1988 O p i n i o n and Ord e r on Remand and a l l 
s u b s e q u e n t a c t i o n s c o n c e r n i n g t h i s case have been n u l l and v o i d . 
I n s t e a d , j u r i s d i c t i o n o v e r t h i s m a t t e r has r e m a i n e d w i t h t h e B o a r d . 

To c o r r e c t t h i s o v e r s i g h t , a l l o u r p r i o r o r d e r s a r e 
w i t h d r a w n . I n t h e i r p l a c e , we i s s u e t h i s c o r r e c t e d o r d e r , w h i c h 
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a d h e r e s t o and r e p u b l i s h e s o u r O c t o b e r 7, 1988 o r d e r i n i t s 
e n t i r e t y , e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f a p p e a l 
s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

LIBRADO GARAY, Claimant WCB 87-10175 
Robert Chapman, Claimant's Attorney February 17, 1989 
T e r r i Borchers, A s s i s t a n t Attorney General Order on Review 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r 
w h i c h d i s m i s s e d h i s h e a r i n g r e q u e s t f o r a r i g h t s h o u l d e r i n j u r y 
c l a i m on t h e b a s i s o f l a c k o f j u r i s d i c t i o n . On r e v i e w , t h e i s s u e 
i s j u r i s d i c t i o n , and a l t e r n a t i v e l y , c o m p e n s a b i l i t y . We a g r e e t h a t 
t h e R e f e r e e l a c k e d j u r i s d i c t i o n , b u t f o r r e a s o n s o t h e r t h a n t h o s e 
e x p r e s s e d by t h e R e f e r e e . 

FINDINGS OF FACT 

C l a i m a n t was i n j u r e d on o r a b o u t A p r i l 24, 1987 
a l l e g e d l y w h i l e w o r k i n g as a t r e e p l a n t e r f o r t h e e m p l o y e r . The 
d i a g n o s i s was a r o t a t o r c u f f i n j u r y t o t h e r i g h t s h o u l d e r . 

C l a i m a n t a d v i s e d t h e e m p l o y e r o f h i s i n j u r y i n May 1987 
and was d i r e c t e d t o f i l e a W a s h i n g t o n c l a i m . C l a i m a n t f i l e d t h e 
W a s h i n g t o n c l a i m on May 18, 1987. The W a s h i n g t o n c l a i m was d e n i e d 
on t h e b a s i s t h a t c l a i m a n t was an Oregon w o r k e r . C l a i m a n t 
r e q u e s t e d r e c o n s i d e r a t i o n ' o f W a s h i n g t o n ' s d e c i s i o n and, a t t h e 
t i m e o f t h e h e a r i n g , t h a t r e q u e s t was s t i l l p e n d i n g . 

On June 22, 1987, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g , 
a copy o f w h i c h was s e n t t o t h e e m p l o y e r . The same d a y , 
c l a i m a n t ' s c o u n s e l s u b m i t t e d t h e W a s h i n g t o n c l a i m f o r m , a l o n g w i t h 
a r e q u e s t f o r i n v e s t i g a t i o n i n t o t h e e m p l o y e r ' s s t a t u s , t o t h e 
W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t , C o m p l i a n c e D i v i s i o n . A t t h e 
t i m e o f h e a r i n g , t h e r e was no e v i d e n c e t h a t s uch an i n v e s t i g a t i o n 
had y e t been u n d e r t a k e n . 

FINDINGS OF ULTIMATE FACT 

The r e q u e s t f o r h e a r i n g was f i l e d l e s s t h a n 60 da y s 
a f t e r t h e e m p l o y e r had n o t i c e o r know l e d g e o f c l a i m a n t ' s i n j u r y 
c l a i m . 

CONCLUSIONS OF LAW 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s i n j u r y c l a i m on t h e 
b a s i s t h a t c l a i m a n t ' s W a s h i n g t o n c l a i m f o r m d i d n o t c o n s t i t u t e 
s u f f i c i e n t n o t i c e t o t h e e m p l o y e r t h a t t h e r e was a p o s s i b l e c l a i m 
u n d e r Oregon l a w . We d i s a g r e e . ORS 6 5 6 . 2 6 5 ( 2 ) p r o v i d e s : 

"The n o t i c e need n o t be i n any p a r t i c u l a r 
f o r m . However, i t s h a l l be i n w r i t i n g and 
s h a l l a p p r i s e t h e e m p l o y e r when and where 
and how an i n j u r y has o c c u r r e d t o a 
w o r k e r . A r e p o r t o r s t a t e m e n t s e c u r e d f r o m 
a w o r k e r , o r f r o m t h e d o c t o r o f t h e w o r k e r 
and s i g n e d by t h e w o r k e r , c o n c e r n i n g an 
a c c i d e n t w h i c h may i n v o l v e a compensable 
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i n j u r y s h a l l be c o n s i d e r e d n o t i c e f r o m t h e 
w o r k e r and t h e e m p l o y e r s h a l l f o r t h w i t h 
f u r n i s h t h e w o r k e r a copy o f any s u c h 
r e p o r t o r s t a t e m e n t . " 

The W a s h i n g t o n c l a i m f o r m a d v i s e d t h e e m p l o y e r t h a t 
c l a i m a n t had s u s t a i n e d an i n j u r y w h i l e w o r k i n g i n Oregon. Under 
t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e e m p l o y e r was p u t on n o t i c e 
t h a t c l a i m a n t had s u s t a i n e d an i n j u r y t h a t c o u l d come w i t h i n 
Oregon's w o r k e r s ' c o m p e n s a t i o n l a w . 

We f u r t h e r n o t e t h a t t h e R e f e r e e was c o n c e r n e d as t o t h e 
p r o g r e s s o f t h e C o m p l i a n c e D i v i s i o n ' s i n v e s t i g a t i o n i n t o t h e 
e m p l o y e r ' s s t a t u s . We have p r e v i o u s l y h e l d , h o wever, t h a t t h e 
i s s u e o f n o n c o m p l i a n c e i s g e n e r a l l y n o t n e c e s s a r y t o t h e d e c i s i o n 
o f c o m p e n s a b i l i t y . Henry C. A d o v n i k , 36 Van N a t t a 14 ( 1 9 8 4 ) . 
Whether t h e e m p l o y e r i s c o m p l y i n g can be e s t a b l i s h e d by a s e p a r a t e 
o r d e r o f t h e D i r e c t o r under ORS 6 5 6 . 0 5 2 ( 2 ) , and i s n o t e s s e n t i a l 
t o t h e d e c i s i o n o f c o m p e n s a b i l i t y . I d . a t 15. I t i s a n e c e s s a r y 
i s s u e , o n l y when t h e q u e s t i o n o f c o v e r a g e i s r a i s e d as a d e f e n s e 
t o a c l a i m f o r c o m p e n s a t i o n . W i l f r e d L. Speckman, 40 Van N a t t a 
2076, 2080 ( 1 9 8 8 ) . 

A l t h o u g h we have c o n c l u d e d t h a t t h e e m p l o y e r d i d have 
kn o w l e d g e o f a p o s s i b l e Oregon c l a i m , we f i n d t h a t t h e R e f e r e e was 
w i t h o u t j u r i s d i c t i o n t o h e a r t h e c l a i m on t h e b a s i s t h e c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g was p r e m a t u r e l y f i l e d . 

ORS 6 5 6 . 2 6 2 ( 6 ) a l l o w s an e m p l o y e r / i n s u r e r 60 days i n 
w h i c h t o a c c e p t o r deny a c l a i m a f t e r i t has n o t i c e o r k n o w l e d g e 
o f t h e c l a i m . A c l a i m i s deemed d e n i e d "de f a c t o " a f t e r 
e x p i r a t i o n o f t h e 60-day p e r i o d , i f t h e e m p l o y e r / i n s u r e r has n o t 
a c c e p t e d o r d e n i e d i t . S y p h e r s v. K-W L o g g i n g I n c . , 51 Or App 769 
r e v den 291 Or 151 ( 1 9 8 1 ) . A p r e m a t u r e r e q u e s t f o r h e a r i n g on t h e 
i s s u e or w h e t h e r a c l a i m s h o u l d be a c c e p t e d i s i n e f f e c t i v e and 
v o i d . S y p h e r s v. K-W L o g g i n g , I n c . , s u p r a ; see a l s o B a r r v. EBI 
Companies, 88 Or App 132 ( 1 9 8 7 ) . 

I n t h e p r e s e n t c a s e , t h e e m p l o y e r r e c e i v e d k n o w l e d g e o f 
t h e a l l e g e d c o m p e n s a b l e i n j u r y i n e a r l y May 1987, t h r o u g h a phone 
c a l l by c l a i m a n t ' s w i f e . The c l a i m i t s e l f was f i l e d on May 18, 
1987. The r e q u e s t f o r h e a r i n g was f i l e d on June 22, 1987. Even 
a s s u m i n g t h e e m p l o y e r had k n o w e l d g e o f t h e c l a i m as o f May 1 , 
1987, t h e 60-day p e r i o d had n o t e x p i r e d by June 22, 1987, when 
c l a i m a n t r e q u e s t e d a h e a r i n g . I n l i g h t o f t h i s , t h e r e q u e s t f o r 
h e a r i n g was p r e m a t u r e , t h e r e f o r e i n e f f e c t i v e and v o i d . S y p h e r s v. 
K-W L o g g i n g I n c . , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 1 , 1987 i s a f f i r m e d . 
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TERRY L. LINK, Claimant WCB 86-01751 
Malagon & Moore, Claimant's Attorneys February 17, 1989 
Roberts, e t a l . , Defense Attorneys Order on Reconsideration . 

The B o a r d i s s u e d an O r d e r on Review i n t h i s c a s e on 
J a n u a r y 12, 1988. The i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t 
p o r t i o n o f our o r d e r t h a t s e t a s i d e i t s "de f a c t o " p a r t i a l d e n i a l 
r e l a t i n g t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . C l a i m a n t 
r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r o r d e r r e l a t i n g t o 
a t t o r n e y f e e s . We a b a t e d o u r o r d e r on F e b r u a r y 5, 1988. A f t e r 
r e c o n s i d e r a t i o n , we a d h e r e t o t h a t p o r t i o n o f o u r o r d e r r e l a t i n g 
t o t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . We 
m o d i f y t h a t p o r t i o n o f o u r o r d e r r e l a t i n g t o a t t o r n e y f e e s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M y e r s ' o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l s r e l a t i n g t o p h y s i c a l and 
p s y c h o l o g i c a l e f f e c t s o f e x p o s u r e t o p e s t i c i d e s and s u b s e q u e n t 
m e d i c a l t r e a t m e n t . 

ISSUES 

1 . Whether c l a i m a n t c o n t i n u e d t o e x p e r i e n c e p h y s i c a l 
e f f e c t s o f p e s t i c i d e i n t o x i c a t i o n a f t e r A p r i l 8, 1986. 

2. Whether c l a i m a n t s u s t a i n e d c o m p e n s a b l e p s y c h o l o g i c a l 
e f f e c t s f r o m h i s e x p o s u r e t o p e s t i c i d e s o r t h e t r e a t m e n t he 
r e c e i v e d f o r h i s p h y s i c a l c o n d i t i o n . 

3. The amount o f t h e a t t o r n e y f e e t o be awarded 
c l a i m a n t ' s a t t o r n e y f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g and Board 
r e v i e w l e v e l s . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r , a w h o l e s a l e 
f l o r i s t , i n March 1985. The e m p l o y e r ! s f a c i l i t y c o n s i s t e d o f a 
l a r g e , o p e n - s i d e d b r e e z e w a y s u r r o u n d e d by n i n e g r e e n h o u s e s . I n 
one c o r n e r o f t h e bree z e w a y was a c l o s e d o f f i c e and employee b r e a k 
a r e a . The e m p l o y e r a l s o used t h e o f f i c e f o r s t o r a g e o f numerous 
p e s t i c i d e s and c h e m i c a l s . D u r i n g t h e f i r s t c o u p l e o f months o f 
h i s e m p l o y m e n t , c l a i m a n t p e r f o r m e d a v a r i e t y o f d u t i e s i n and 
a r o u n d t h e g r e e n h o u s e s i n c l u d i n g w a t e r i n g , p r u n i n g , r e p o t t i n g and 
c l e a n i n g p l a n t s and r e t r i e v i n g p l a n t o r d e r s f r o m t h e g r e e n h o u s e s 
f o r s h i p m e n t . A f t e r t h a t , t h e e m p l o y e r s e l e c t e d c l a i m a n t t o f i l l 
a p o s i t i o n v a c a t e d by a c o - w o r k e r . I n t h i s p o s i t i o n , • c l a i m a n t 
s p e n t s e v e r a l h o u r s two o r t h r e e t i m e s p e r week s p r a y i n g o r 
o t h e r w i s e a p p l y i n g p e s t i c i d e s i n t h e e m p l o y e r ' s g r e e n h o u s e s . 
W h i l e d o i n g t h i s , c l a i m a n t wore p r o t e c t i v e c l o t h i n g o v e r most o f 
h i s body. The c l o t h i n g was t a t t e r e d i n p l a c e s , h o wever, and 
l e a k e d . 

D u r i n g t h e s p r i n g o f 1985, i n s e c t p e s t s began t o 
m u l t i p l y i n t h e e m p l o y e r ' s g r e e n h o u s e s and a number o f p l a n t s a l s o 
became i n f e c t e d w i t h d i s e a s e s . C l a i m a n t s p r a y e d o r o t h e r w i s e 
a p p l i e d a number o f c a r b a m a t e and o r g a n o p h o s p h a t e p e s t i c i d e s and 
o t h e r c h e m i c a l s t o t h e p l a n t s i n an a t t e m p t t o e r a d i c a t e t h e p e s t s 
and c o n t r o l t h e d i s e a s e s . D u r i n g June 1985, c l a i m a n t n o t i c e d a 
r a s h d e v e l o p i n g on h i s hands and f e e t . Over t h e n e x t s e v e r a l 
weeks he began t o e x p e r i e n c e o t h e r symptoms i n c l u d i n g s h o r t n e s s o f 
b r e a t h , h e a d a c h e s , l e t h a r g y , f o r g e t f u l n e s s , mood s w i n g s , n a u s e a , 
a b d o m i n a l c r a m p s , b l u r r e d v i s i o n , m u s c l e t r e m o r s and e x c e s s i v e 
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p e r s p i r a t i o n . By t h e end o f J u l y 1985, s e v e r a l o f c l a i m a n t ' s 
c o - w o r k e r s were c o m p l a i n i n g o f symptoms s i m i l a r t o t h o s e he, was 
e x p e r i e n c i n g and h e a l t h o f f i c i a l s i n s p e c t e d t h e e m p l o y e r ' s 
p r e m i s e s . A f t e r i t s i n s p e c t i o n , t h e A c c i d e n t P r e v e n t i o n D i v i s i o n 
o f t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t c i t e d t h e e m p l o y e r f o r a 
number o f s a f e t y v i o l a t i o n s w h i c h i n c r e a s e d t h e r i s k o f e mployee 
e x p o s u r e t o p e s t i c i d e s . The e m p l o y e r d i d n o t c o n t e s t t h e 
c i t a t i o n . 

C l a i m a n t l e f t work on A u g u s t 1 , 1985. B l o o d and u r i n e 
s a m p l e s t a k e n t h e f o l l o w i n g day a t t h e b e h e s t o f t h e Lane C o u n t y 
H e a l t h D e p a r t m e n t f a i l e d t o r e v e a l any c h e m i c a l r e s i d u e i n 
c l a i m a n t ' s body. A few days l a t e r , c l a i m a n t v i s i t e d Dr. C h u r c h , a 
f a m i l y p r a c t i t i o n e r , f o r an e v a l u a t i o n o f h i s c o m p l a i n t s . 
Dr. C h u r c h r e c o r d e d c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s and d i a g n o s e d 
"symptoms c o n s i s t e n t w i t h o r g a n o p h o s p h a t e p o i s o n i n g . " She 
recommended t h a t c l a i m a n t a v o i d f u r t h e r e x p o s u r e t o p e s t i c i d e s . 

A t t h a t p o i n t , c l a i m a n t and a number o f h i s c o - w o r k e r s 
c o n s u l t e d an a t t o r n e y who r e f e r r e d them t o Dr. R e d f i e l d , a 
s p e c i a l i s t m o c c u p a t i o n a l m e d i c i n e , and Dr. L e v e q u e , an o s t e o p a t h 
w i t h an i n t e r e s t i n t o x i c o l o g y . Dr. R e d f i e l d e v a l u a t e d c l a i m a n t 
on A u g u s t 9, 1985. He p e r f o r m e d a p h y s i c a l e x a m i n a t i o n and 
o r d e r e d l u n g f u n c t i o n and b l o o d t e s t s . D u r i n g t h e p h y s i c a l 
e x a m i n a t i o n , Dr. R e d f i e l d n o t e d s m a l l h e a l i n g s o r e s on c l a i m a n t ' s 
hands and f e e t , e x c e s s i v e p e r s p i r a t i o n , r h i n o r r h e a and m i l d 
w h e e z i n g . The b l o o d t e s t s r e v e a l e d no s i g n i f i c a n t a b n o r m a l i t i e s . 
The l u n g f u n c t i o n t e s t r e f l e c t e d an o b s t r u c t i v e l u n g d e f e c t . 
Dr. R e d f i e l d d i a g n o s e d a p p a r e n t e x p o s u r e t o o r g a n o p h o s p h a t e and 
o t h e r p e s t i c i d e s w i t h r e s i d u a l symptoms. 

C l a i m a n t ' s f i r s t m e e t i n g w i t h Dr. Leveque o c c u r r e d on 
A u g u s t 14, 1985. Dr. Leveque t o o k no m e d i c a l h i s t o r y f r o m 
c l a i m a n t and, o t h e r t h a n a c u r s o r y e x a m i n a t i o n o f t h e s o r e s on 
c l a i m a n t ' s hands and a b l o o d p r e s s u r e c h e c k , p e r f o r m e d no p h y s i c a l 
e x a m i n a t i o n . Based s o l e l y upon i n f o r m a t i o n r e c e i v e d f r o m 
c l a i m a n t ' s a t t o r n e y and c l a i m a n t ' s t h e n - c u r r e n t s u b j e c t i v e 
c o m p l a i n t s , he d i a g n o s e d s e v e r e o r g a n o p h o s p h a t e p o i s o n i n g . 
T h e r e a f t e r , f o r a number o f m o n t h s , Dr. Leveque c o n d u c t e d w e e k l y 
g r o u p m e e t i n g s w i t h c l a i m a n t and h i s c o - w o r k e r s . The m e e t i n g s 
u s u a l l y were h e l d i n c l a i m a n t ' s a t t o r n e y ' s o f f i c e , a l t h o u g h a t 
l e a s t one m e e t i n g was h e l d a t a s h o p p i n g m a l l . D u r i n g t h e s e 
m e e t i n g s , Dr. Leveque e n c o u r a g e d c l a i m a n t and h i s c o - w o r k e r s t o 
d e s c r i b e and d i s c u s s t h e i r s u b j e c t i v e c o m p l a i n t s . Dr. Leveque 
a l s o p r e s c r i b e d m u s c l e r e l a x a n t , t r a n q u i 1 I z m g and a n t i d e p r e s s a n t 
m e d i c a t i o n s f o r c l a i m a n t . 

A s h o r t t i m e a f t e r c l a i m a n t ' s i n i t i a l m e e t i n g w i t h 
Dr. Leveque, Leveque r e f e r r e d him t o a p s y c h o l o g i s t , 
Dr. K u r l y c h e k , f o r p s y c h o l o g i c a l and n e u r o p s y c h o l o g i c a l t e s t i n g . 
The t e s t i n g was a d m i n i s t e r e d i n two s e s s i o n s , on A u g u s t 20 and 
September 24, 1985. I n a r e p o r t d a t e d O c t o b e r 22, 1985, 
Dr. K u r l y c h e k r e p o r t e d t h a t t h e p s y c h o l o g i c a l t e s t s r e f l e c t e d 
e x t r e m e l e v e l s o f a n x i e t y r e g a r d i n g b o d i l y f u n c t i o n s . He 
i n t e r p r e t e d t h e n e u r o p s y c h o l o g i c a l t e s t s t o show d i s r u p t i o n o f 
c o g n i t i v e a b i l i t i e s and i m p a i r m e n t o f f i n e m o t o r c o o r d i n a t i o n . He 
r e l a t e d t h e s e p r o b l e m s t o p e s t i c i d e i n t o x i c a t i o n . He i n d i c a t e d 
t h a t o r g a n o p h o s p h a t e s are' s t o r e d i n t h e f a t t y t i s s u e s o f t h e body 
and s l o w l y d i s s i p a t e o v e r a p e r i o d o f s e v e r a l months t o a y e a r . 
He o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n w o u l d i m p r o v e g r a d u a l l y as 
t h i s o c c u r r e d . 
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On September 17, 1985, c l a i m a n t was e x a m i n e d by 
Dr. J o n e s , an asthma and a l l e r g y s p e c i a l i s t , on r e f e r r a l f r o m 
Dr. R e d f i e l d . Dr. Jones r e c o r d e d a h i s t o r y f o r c l a i m a n t o f ., 
s e a s o n a l asthma and a l l e r g i c r h i n i t i s s i n c e e a r l y c h i l d h o o d . . 
C l a i m a n t r e c e i v e d i m m u n o t h e r a p y ( a l l e r g y s h o t s ) f o r n i n e . y e a r s , 
b e g i n n i n g when he was e i g h t y e a r s o l d . A f t e r t h a t , h i s ; c o n d i t i o n 
was c o n t r o l l e d w i t h p r e s c r i p t i o n i n h a l a n t m e d i c a t i o n s . He was 19 
y e a r s o l d a t t h e t i m e o f Dr. J o n e s ' e x a m i n a t i o n . Dr. J ones 
p e r f o r m e d s e n s i t i v i t y t e s t s by s k i n p r i c k t e c h n i q u e w h i c h r e v e a l e d 
an e x t r e m e r e a c t i o n t o g r a s s p o l l e n , c o n s i d e r a b l e r e a c t i o n s t o 
weed p o l l e n , t r e e p o l l e n , m o l d s p o r e s and dog and c a t d a n d e r and a 
s m a l l r e a c t i o n t o house d u s t . He n o t e d t h a t c l a i m a n t had two 
c a t s . G i v e n t h i s i n f o r m a t i o n , Dr. J ones d i a g n o s e d a f l a r e - u p . o f 
c l a i m a n t ' s l o n g s t a n d i n g asthma and a l l e r g i c r h i n i t i s . He was 
u n a b l e t o g i v e an o p i n i o n r e g a r d i n g w h e t h e r t h e p e s t i c i d e s t o 
w h i c h c l a i m a n t was e x p osed a t work p l a y e d any r o l e i n g e n e r a t i n g 
t h e f l a r e - u p . Dr. Jones l a t e r p r e s c r i b e d c o r t i c o s t e r o i d and o t h e r 
m e d i c a t i o n s f o r c l a i m a n t ' s c o n d i t i o n . 

I n November 1985, c l a i m a n t was e x a mined by Dr. B a r d a n a , 
t h e Head o f t h e A l l e r g y and Immunology D i v i s i o n - o f t h e D e p a r t m e n t 
o f M e d i c i n e a t . O r e g o n H e a l t h S c i e n c e s U n i v e r s i t y . A t t h e t i m e o f 
t h e e x a m i n a t i o n , c l a i m a n t c o m p l a i n e d o f c o n t i n u i n g p r o b l e m s w i t h 
s h o r t n e s s o f b r e a t h , l e t h a r g y , f o r g e t f u l n e s s and mood s w i n g s . 
Dr. Bardana r e v i e w e d c l a i m a n t ' s m e d i c a l h i s t o r y , c o n d u c t e d a 
p h y s i c a l e x a m i n a t i o n and o r d e r e d b l o o d a n d . l u n g f u n c t i o n t e s t s . 
The p h y s i c a l e x a m i n a t i o n was n o r m a l . The b l o o d t e s t s c o n f i r m e d 
t h e a l l e r g i e s i d e n t i f i e d by Dr. J o n e s , b u t o t h e r w i s e r e v e a l e d no 
s i g n i f i c a n t a b n o r m a l i t i e s . The l u n g f u n c t i o n t e s t i n d i c a t e d t h e 
p r e s e n c e o f asthma. Based*on t h e h i s t o r y r e c e i v e d f r o m c l a i m a n t , 
Dr. B a rdana o p i n e d t h a t he had s u s t a i n e d " p r o b a b l e a c u t e , 
t r a n s i e n t c a r b a m a t e / o r g a n o p h o s p h a t e i n t o x i c a t i o n . " He d i d n o t 
t h i n k any o f c l a i m a n t ' s o n g o i n g symptoms were due t o p e s t i c i d e 
r e s i d u e i n h i s body. He i n d i c a t e d t h a t t h e body m e t a b o l i z e s 
c a r b a m a t e s and o r g a n o p h o s p h a t e s i n t o h a r m l e s s c h e m i c a l s w i t h i n a 
few days and t h u s t h a t p e s t i c i d e r e s i d u e c o u l d n o t be t h e cause o f 
c l a i m a n t ' s o n g o i n g c o m p l a i n t s . I n s t e a d , he a t t r i b u t e d c l a i m a n t ' s 
o n g o i n g c o m p l a i n t s t o a l l e r g i e s and p s y c h o l o g i c a l c a u s e s . 

I n J a n u a r y 1986, t h e i n s u r e r n o t i f i e d • c l a i m a n t t h a t i t 
was a c c e p t i n g h i s c l a i m f o r " a c u t e , t r a n s i e n t 
c a r b a m a t e / o r g a n o p h o s p h a t e i n t o x i c a t i o n . " I t d e f e r r e d a c c e p t a n c e 
o r d e n i a l o f any p s y c h o l o g i c a l c o n d i t i o n p e n d i n g e x a m i n a t i o n o f 
c l a i m a n t by a p s y c h i a t r i s t . 

I n F e b r u a r y 1986, c l a i m a n t was e x a mined by Dr. B a y e r , 
t h e D i r e c t o r o f t h e P o i s o n C e n t e r a t Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y . Dr. Bayer n o t e d t h a t many o f t h e symptoms w h i c h 
c l a i m a n t had e x p e r i e n c e d were t y p i c a l o f p e s t i c i d e i n t o x i c a t i o n , 
e x c e p t f o r t h e i r d u r a t i o n . He t h o u g h t i t was p o s s i b l e t h a t 
c l a i m a n t had e x p e r i e n c e d t r a n s i e n t p e s t i c i d e i n t o x i c a t i o n . L i k e 
Dr. B a r d a n a , however, he i n d i c a t e d t h a t c a r b a m a t e s and 
o r g a n o p h o s p h a t e s a r e r a p i d l y m e t a b o l i z e d and e l i m i n a t e d f r o m t h e 
b ody. I n v i e w o f t h i s f a c t , t h e absence o f any i n d i c a t i o n o f 
p e s t i c i d e r e s i d u e i n c l a i m a n t ' s body, c l a i m a n t ' s m e d i c a l h i s t o r y 
and p e r s o n a l i t y p r o f i l e , he o p i n e d t h a t c l a i m a n t ' s o n g o i n g 
c o m p l a i n t s were due t o a l l e r g i e s , asthma and p s y c h o l o g i c a l 
f a c t o r s , r a t h e r t h a n p e s t i c i d e i n t o x i c a t i o n . 

Dr. Bardana r e v i s e d h i s p r i o r r e p o r t i n l a t e F e b r u a r y 
1986 and o p i n e d t h a t t r a n s i e n t c a r b a m a t e / o r g a n o p h o s p h a t e p o i s o n i n g 
i n c l a i m a n t ' s case was o n l y " p o s s i b l e " r a t h e r t h a n " p r o b a b l e . " 
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I n March 1986, c l a i m a n t was examined by a p s y c h i a t r i s t , 
Dr. H o l l a n d . Dr. H o l l a n d o b t a i n e d a d e t a i l e d h i s t o r y and 
a d m i n i s t e r e d t e s t s w h i c h he i n t e r p r e t e d t o show d e p e n d e n t 
p e r s o n a l i t y c h a r a c t e r i s t i c s and a p r e o c c u p a t i o n w i t h p h y s i c a l 
symptoms and p r o b l e m s . He f o u n d no e v i d e n c e o f c h r o n i c c a r b a m a t e 
o r o r g a n o p h o s p h a t e i n t o x i c a t i o n . He d i a g n o s e d a t y p i c a l s o m a t o f o r m 
d i s o r d e r w h i c h he d e s c r i b e d as a f i x a t i o n upon t h e w o r k i n g s o f t h e 
bo d y , a c c o m p a n i e d by s u b j e c t i v e c o m p l a i n t s w i t h o u t o b j e c t i v e 
s u p p o r t . He a l s o t h o u g h t t h a t some o f c l a i m a n t ' s c o m p l a i n t s 
r e g a r d i n g mood s w i n g s c o u l d r e l a t e t o t h e c o r t i c o s t e r o i d 
m e d i c a t i o n p r e s c r i b e d by Dr. J o n e s . R e g a r d i n g t h e cause o f 
c l a i m a n t ' s a t y p i c a l s o m a t o f o r m d i s o r d e r , Dr. H o l l a n d i n d i c a t e d 
t h a t t h e d i s o r d e r r e p r e s e n t e d a s y m p t o m a t i c e x a c e r b a t i o n o f 
p r e e x i s t i n g p e r s o n a l i t y t r a i t s i n d u c e d by m e d i c a l o p i n i o n s t o t h e 
e f f e c t t h a t he had been s e v e r e l y damaged t h r o u g h e x p o s u r e t o 
p e s t i c i d e s . 

On A p r i l 8, 1986, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l 
r e l a t i n g t o c l a i m a n t ' s a l l e r g y and asthma c o n d i t i o n s . On 
A p r i l 24, 1986, c l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r 
w i t h no award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . 

C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g on t h e i n s u r e r ' s 
p a r t i a l d e n i a l . T h r e e o f c l a i m a n t ' s c o - w o r k e r s a l s o r e q u e s t e d 
h e a r i n g s on d e n i a l s - o r p a r t i a l d e n i a l s o f t h e i r c l a i m s . An 
i n i t i a l h e a r i n g s e s s i o n was h e l d i n one o f t h e s e c a s e s b e f o r e 
R e f e r e e G a r a v e n t a on A p r i l 7, 1986. A l l f o u r r e q u e s t s f o r h e a r i n g 
were l a t e r c o n s o l i d a t e d and t h r e e h e a r i n g s e s s i o n s were h e l d by 
R e f e r e e M y e r s , on September 23 and 24, 1986 and J a n u a r y 7, 1987. 
E i g h t l a y w i t n e s s e s and t h r e e m e d i c a l p r o f e s s i o n a l s t e s t i f i e d i n 
t h e s e s s i o n s h e l d by R e f e r e e M y e r s . The p a r t i e s s t i p u l a t e d t h a t 
t h e r e l e v a n t p o r t i o n s o f Dr. B a y e r ' s t e s t i m o n y i n t h e h e a r i n g 
b e f o r e R e f e r e e G a r a v e n t a s h o u l d be made p a r t o f t h e r e c o r d i n t h e 
p r e s e n t c a s e . The i n s u r e r r e c e i v e d a copy o f t h e . r e p o r t a u t h o r e d 
by Dr. H o l l a n d a s h o r t t i m e a f t e r i t was w r i t t e n , b u t n e v e r i s s u e d 
a f o r m a l p a r t i a l d e n i a l r e g a r d i n g t h e p s y c h o l o g i c a l c o n d i t i o n he 
d i a g n o s e d . The c o m p e n s a b i l i t y o f t h e c o n d i t i o n , h o w e v e r , was 
l i t i g a t e d a t t h e h e a r i n g . 

FINDINGS OF ULTIMATE FACT 

1 . C l a i m a n t d i d n o t c o n t i n u e t o e x p e r i e n c e p h y s i c a l 
e f f e c t s o f p e s t i c i d e i n t o x i c a t i o n a f t e r A p r i l 8, 1986. 

2. The m e d i c a l t r e a t m e n t c l a i m a n t r e c e i v e d f o r h i s 
compens a b l e c o n d i t i o n was a m a t e r i a l c o n t r i b u t i n g c a use o f a 
w o r s e n i n g o f h i s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW 

1. The P a r t i a l D e n i a l R e l a t i n g t o C l a i m a n t ' s P h y s i c a l C o n d i t i o n 

To p r e v a i l a g a i n s t t h e i n s u r e r ' s p a r t i a l d e n i a l r e l a t i n g 
t o h i s p h y s i c a l c o n d i t i o n , c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t 
h i s e x p o s u r e t o p e s t i c i d e s a t work c o n t i n u e d t o be a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s 
a f t e r A p r i l 8, 1986, t h e d a t e o f t h e d e n i a l . See L o b a t o v. SAIF, 
75 Or App 488, 492 ( 198-5 ) ; see a l s o B a r r e t t v. D & H D r y w a l l , 300 
Or 325 ( 1 9 8 5 ) , c l a r i f i e d , 300 Or 553 ( 1 9 8 6 ) ; Van B l o k l a n d v. 
Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 ( 1987 ) . 
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The o n l y o p i n i o n s w h i c h would, s u p p o r t t h e c o n c l u s i o n 
t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e p h y s i c a l . e f f e c t s f.rom h i s 
e x p o s u r e t o p e s t i c i d e s a f t e r A p r i l 8, 1986 a r e t h o s e o f . 
D r s . K u r l y c h e k and Leveque. D r s . K u r l y c h e k and Leveque b o t h : 
t h o u g h t t h a t c a r b a m a t e and o r g a n o p h o s p h a t e c h e m i c a l s may be s t o r e d 
i n t h e body f o r up t o a y e a r a f t e r e x p o s u r e . G i v e n t h i s p r e m i s e , 
t h e y o p i n e d t h a t c l a i m a n t ' s o n g o i n g c o m p l a i n t s were due i n 
m a t e r i a l p a r t t o c h e m i c a l r e s i d u e s i n h i s body. Dr. Leveque a l s o 
o p i n e d t h a t c l a i m a n t ' s e x p o s u r e t o p e s t i c i d e s had c a u s e d p e r m a n e n t 
b r a i n o r n e r v e damage w h i c h c o n t r i b u t e d t o h i s symptoms. 

The i d e a t h a t r e s i d u e s o f c a r b a m a t e s o r o r g a n o p h o s p h a t e s 
may be s t o r e d i n t h e human body f o r up t o a y e a r . w a s d i s p u t e d by 
D r s . Bardana and B a y e r . They s t a t e d t h a t s u c h r e s i d u e s a r e 
r a p i d l y m e t a b o l i z e d and e l i m i n a t e d f r o m t h e body w i t h i n a few days 
or weeks a t t h e most. These s t a t e m e n t s r e g a r d i n g t h e . p r o p e r t i e s 
o f c a r b a m a t e s and o r g a n o p h o s p h a t e s were f u l l y e x p l a i n e d i n t h e i r 
r e p o r t s and t e s t i m o n y and were based on t h e i r e x p e r t i s e i n t h e 
f i e l d o f t o x i c o l o g y . The s t a t e m e n t s o f D r s . K u r l y c h e k and Leveque 
on t h e s u b j e c t were n o t w e l l e x p l a i n e d and t h e i r e x p e r t i s e i n t h e 
f i e l d o f t o x i c o l o g y was n o t as g r e a t as t h a t o f D r s . Bardana and 
B a y e r . I n a d d i t i o n , none o f t h e b l o o d or u r i n e t e s t s t a k e n a f t e r 
c l a i m a n t l e f t work r e v e a l e d any c h e m i c a l r e s i d u e i n h i s body. For 
t h e s e r e a s o n s , we c o n c l u d e t h a t c l a i m a n t has. f a i l e d t o p r o v e t h a t 
he c o n t i n u e d t o e x p e r i e n c e p h y s i c a l symptoms a f t e r A p r i l 8, 1986 
due t o p e s t i c i d e i n t o x i c a t i o n . 

Dr. Leveque's o p i n i o n t h a t c l a i m a n t ' s e x p o s u r e t o 
p e s t i c i d e s had r e s u l t e d i n p e r m a n e n t b r a i n or n e r v e damage i s 
s i m i l a r l y d e f i c i e n t . The o p i n i o n was u n s u p p o r t e d by o b j e c t i v e 
e v i d e n c e , was p o o r l y e x p l a i n e d and was o u t s i d e Dr. Leveque's a r e a 
o f e x p e r t i s e . I t was a l s o d i s p u t e d by Dr. B a y e r . ( T r . 80-82, 
G a r a v e n t a H e a r i n g ) . G i v e n t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t 
has f a i l e d t o p r o v e any p h y s i c a l damage t o h i s n e r v o u s s y s t e m f r o m 
p e s t i c i d e e x p o s u r e . 

2. The P a r t i a l D e n i a l R e l a t i n g t o C l a i m a n t ' s P s y c h o l o g i c a l 
C o n d i t i o n 

C l a i m a n t p r e s e n t s two t h e o r i e s f o r t h e c o m p e n s a b i l i t y o f 
h i s p s y c h o l o g i c a l c o n d i t i o n . F i r s t , he c o n t e n d s t h a t h i s 
c o n d i t i o n was c a u s e d by s t r e s s a s s o c i a t e d w i t h h i s e x p o s u r e t o 
p e s t i c i d e s a t w o r k . Second, he c o n t e n d s t h a t h i s c o n d i t i o n was 
c a u s e d by t h e m e d i c a l t r e a t m e n t he s o u g h t as a r e s u l t o f h i s 
e x p o s u r e t o p e s t i c i d e s . The R e f e r e e r e j e c t e d b o t h . t h e o r I e s . We 
c o n c l u d e t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s c o m p e n s a b l e 
under t h e second t h e o r y . I n v i e w o f t h i s , we do n o t a d d r e s s t h e 
f i r s t t h e o r y . 

Dr. H o l l a n d o p i n e d t h a t t h e m e d i c a l t r e a t m e n t t h a t 
c l a i m a n t r e c e i v e d a f t e r he l e f t work was a t l e a s t a m a t e r i a l 
c o n t r i b u t i n g cause o f a w o r s e n i n g o f h i s p s y c h o l o g i c a l c o n d i t i o n . 
T h e r e a r e no c o n t r a r y o p i n i o n s . The i n s u r e r c o n t e n d s t h a t t h e 
m e d i c a l t r e a t m e n t t h a t w o r s e n e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
was n o t r e a s o n a b l e and n e c e s s a r y and c a n n o t g i v e r i s e t o 
co m p e n s a b l e c o n s e q u e n c e s f o r t h a t r e a s o n . 

As a g e n e r a l r u l e , a c a r r i e r i s r e s p o n s i b l e f o r h a r m f u l 
e f f e c t s o f m e d i c a l t r e a t m e n t i f t h e r e i s a m a t e r i a l c a u s a l 
c o n n e c t i o n between t h e t r e a t m e n t and a compensable c o n d i t i o n . 
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W i l l i a m s v. G a t e s , McDonald & Co., 300 Or 278, 281-82 ( 1 9 8 5 ) ; see 
1 A. L a r s o n , The Law o f Workmen's C o m p e n s a t i o n § 13.21 ( 1 9 8 5 ) . 
T h i s s t a n d a r d i s t h e same r e g a r d l e s s o f w h e t h e r t h e co m p e n s a b l e 
c o n d i t i o n f o r w h i c h t r e a t m e n t i s s o u g h t i s an i n j u r y o r an 
o c c u p a t i o n a l d i s e a s e . See J a n i c e G. Thon, 40 Van N a t t a 606, 607 
( 1 9 8 8 ) ; see a l s o J eld-Wen, I n c . v. Page, 73 Or App 136, 138-39 
( 1 9 8 5 ) . T r e a t m e n t may be u n r e a s o n a b l e , u n n e c e s s a r y o r e x c e s s i v e 
f r o m a m e d i c a l s t a n d p o i n t o r may be n e g l i g e n t l y o r o t h e r w i s e 
t o r t i o u s l y p e r f o r m e d and s t i l l be c a u s a l l y r e l a t e d t o a 
com p e n s a b l e c o n d i t i o n . I n such c a s e s , t h e c a u s a l c o n n e c t i o n 
b e t w e e n t h e co m p e n s a b l e c o n d i t i o n , t h e i m p r o p e r o r t o r t i o u s 
t r e a t m e n t and t h e h a r m f u l e f f e c t o f t h e t r e a t m e n t r e m a i n s i n t a c t . 
When t h i s o c c u r s , t h e h a r m f u l e f f e c t i s comp e n s a b l e even i f t h e 
t r e a t m e n t w h i c h c a u s ed i t i s n o t . See 1 A. L a r s o n , s u p r a § 13.21 
a t 3-415 & n.84 (1985 & Supp 1 9 8 8 ) ; Gray v. C h u r c h ' s F r i e d 
C h i c k e n , I n c . , 504 So. 2d 979, 981-82 ( L a . App. 1 9 8 7 ) . When, on 
t h e o t h e r h and, t h e t r e a t m e n t i s n o t c a u s a l l y r e l a t e d t o a 
com p e n s a b l e c o n d i t i o n o r t h e c a u s a l r e l a t i o n i s b r o k e n by t h e 
d e l i b e r a t e i n t e n t i o n o f t h e c l a i m a n t t o p r o d u c e an i n j u r y , harm 
r e s u l t i n g f r o m t h e t r e a t m e n t i s n o t c o m p e n s a b l e . See ORS 
6 5 6 . 1 5 6 ( 1 ) ; 656.245; 1 A. L a r s o n , s u p r a § 13.21 a t 3-419 t o 3-425. 

I n t h e p r e s e n t c a s e , c l a i m a n t was exposed t o p e s t i c i d e s 
a t work and d e v e l o p e d a number o f symptoms. These symptoms were 
a c c e p t e d as a compe n s a b l e o c c u p a t i o n a l d i s e a s e by t h e i n s u r e r and 
t h e c a u s a l c o n n e c t i o n b e t w e e n them and t h e compe n s a b l e c o n d i t i o n 
c a n n o t now be d e n i e d a b s e n t e v i d e n c e o f f r a u d , m i s r e p r e s e n t a t i o n 
o r o t h e r i l l e g a l a c t i v i t y on t h e p a r t o f c l a i m a n t . Bauman v. 
SAIF, 295 Or 788 ( 1 9 8 5 ) . T h e r e i s no such e v i d e n c e i n t h i s c a s e . 
C l a i m a n t s o u g h t m e d i c a l t r e a t m e n t f o r h i s compe n s a b l e c o n d i t i o n 
f r o m l i c e n s e d p h y s i c i a n s . Some o f t h i s t r e a t m e n t , p a r t i c u l a r l y 
t h a t p r o v i d e d by Dr. Lev e q u e , caused a w o r s e n i n g o f h i s 
p s y c h o l o g i c a l c o n d i t i o n . T h e r e i s no s u g g e s t i o n i n t h e r e c o r d 
t h a t c l a i m a n t s o u g h t t r e a t m e n t f r o m Dr. Leveque o r any o t h e r 
d o c t o r i n o r d e r t o i n j u r e h i m s e l f . The c a u s a l c o n n e c t i o n b e t w e e n 
c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n , t h e t r e a t m e n t he r e c e i v e d and 
t h e h a r m f u l p s y c h o l o g i c a l e f f e c t , t h e r e f o r e , r e m a i n s i n t a c t . 
Under t h e s e c i r c u m s t a n c e s , t h e h a r m f u l e f f e c t i s c o m p e n s a b l e 
i r r e s p e c t i v e o f w h e t h e r t h e t r e a t m e n t c l a i m a n t r e c e i v e d was 
r e a s o n a b l e and n e c e s s a r y and t h e i n s u r e r ' s "de f a c t o " p a r t i a l 
d e n i a l r e l a t i n g t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n must be s e t 
a s i d e . 

3. A t t o r n e y Fees 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d a t t h e B o a r d and h e a r i n g l e v e l s f o r p r e v a i l i n g 
a g a i n s t t h e i n s u r e r ' s p a r t i a l d e n i a l . ORS 6 5 6 . 3 8 6 ( 1 ) . The 
s t a t e m e n t o f s e r v i c e s s u b m i t t e d by c l a i m a n t ' s a t t o r n e y r e f l e c t s a 
t o t a l o f 106 h o u r s o f a t t o r n e y t i m e and 5 h o u r s o f p a r a l e g a l 
t i m e . The names o f t h e c l a i m a n t s i n a l l f o u r o f t h e c a s e s 
c o n s o l i d a t e d f o r t h e h e a r i n g b e f o r e R e f e r e e Myers a r e l i s t e d a t 
t h e t o p o f t h e s t a t e m e n t . An i d e n t i c a l s t a t e m e n t was s u b m i t t e d i n 
c o n n e c t i o n w i t h t h e o t h e r t h r e e c a s e s . Under t h e s e c i r c u m s t a n c e s , 
we u n d e r s t a n d t h e s t a t e m e n t o f s e r v i c e s t o r e f l e c t t h e t o t a l 
number o f h o u r s expended i n a l l f o u r c a s e s r a t h e r t h a n t h o s e 
expended j u s t i n t h e p r e s e n t c a s e . We award a f e e i n a c c o r d a n c e 
w i t h t h i s u n d e r s t a n d i n g and i n a c c o r d a n c e w i t h t h e f a c t o r s 
e n u m e r a t e d i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 27, 1987 i s r e v e r s e d 
i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s "de f a c t o " p a r t i a l d e n i a l r e l a t i n g t o c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n i s s e t a s i d e and t h e c l a i m i s remanded t o 
t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a 
t o t a l f e e o f $3,170 f o r s e r v i c e s a t t h e h e a r i n g and on Bo a r d 
r e v i e w , t o be p a i d by t h e i n s u r e r . A c l i e n t - p a i d f e e , n o t t o 
e x c e e d $150, i s a p p r o v e d . ' 

BARBARA D. 0LINGH0USE, Claimant WCB 86-01750 
Malagon & Moore, Claimant's Attorneys February 17, 1989 
Roberts, e t a l . , Defense Attorneys Order on Reconsideration 

The B o a r d i s s u e d an O r d e r on Review i n t h i s case on 
J a n u a r y 12, 1988. The i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t 
p o r t i o n o f our o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l r e l a t i n g t o 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . C l a i m a n t r e q u e s t e d 
r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our o r d e r r e l a t i n g to- a t t o r n e y 
f e e s . We a b a t e d o u r o r d e r on F e b r u a r y 5, 1988. A f t e r 
r e c o n s i d e r a t i o n , we a d h e r e t o t h a t p o r t i o n o f o u r o r d e r r e l a t i n g 
t o t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . We 
m o d i f y t h a t p o r t i o n o f o u r o r d e r r e l a t i n g t o a t t o r n e y f e e s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Myers' o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l s r e l a t i n g t o p h y s i c a l and 
p s y c h o l o g i c a l e f f e c t s o f e x p o s u r e t o p e s t i c i d e s and s u b s e q u e n t 
m e d i c a l t r e a t m e n t . 

ISSUES 

1 . Whether c l a i m a n t c o n t i n u e d t o e x p e r i e n c e p h y s i c a l 
e f f e c t s o f p e s t i c i d e i n t o x i c a t i o n a f t e r June 13, 1986. 

2. Whether c l a i m a n t s u s t a i n e d c o m p e n s a b l e p s y c h o l o g i c a l 
e f f e c t s f r o m her. e x p o s u r e t o p e s t i c i d e s o r t h e t r e a t m e n t she 
r e c e i v e d f o r h e r p h y s i c a l c o n d i t i o n . 

3. The amount o f t h e a t t o r n e y f e e t o be awarded 
c l a i m a n t ' s a t t o r n e y f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g and B o a r d 
r e v i e w l e v e l s . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r , a w h o l e s a l e 
f l o r i s t , i n March 1984. The e m p l o y e r ' s f a c i l i t y c o n s i s t e d o f a 
l a r g e , o p e n - s i d e d b r e e z e w a y s u r r o u n d e d by n i n e g r e e n h o u s e s . I n 
one c o r n e r o f t h e breezeway•was a c l o s e d o f f i c e and employee b r e a k 
a r e a . The e m p l o y e r a l s o used t h e o f f i c e f o r s t o r a g e o f numerous 
p e s t i c i d e s and c h e m i c a l s . C l a i m a n t p e r f o r m e d a v a r i e t y o f d u t i e s 
i n and a r o u n d t h e g r e e n h o u s e s i n c l u d i n g p l a n t p r o p a g a t i o n , 
t r a n s p l a n t a t i o n , f e r t i l i z a t i o n and c l e a n i n g . She a l s o r e t r i e v e d 
p l a n t o r d e r s f r o m t h e g r e e n h o u s e s f o r s h i p m e n t . 

W i t h i n a few months o f b e g i n n i n g h er e m p l o y m e n t , 
c l a i m a n t - d e v e l o p e d a r a s h on her c h e s t , arms and n e c k . She s o u g h t 
t r e a t m e n t f r o m h er f a m i l y d o c t o r , Dr. C h u r c h , who p r e s c r i b e d 
m e d i c a t i o n s . The r a s h c l e a r e d up t e m p o r a r i l y and t h e n 
r e a p p e a r e d . I n J a n u a r y o r F e b r u a r y 1985, Dr. Church r e f e r r e d 
c l a i m a n t t o a d e r m a t o l o g i s t , Dr. M o h a j e r i n . Dr. M o h a j e r i n 
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d i a g n o s e d c o n t a c t d e r m a t i t i s and o p i n e d t h a t i t was r e l a t e d t o 
c l a i m a n t ' s w o r k . He p r e s c r i b e d a d d i t i o n a l m e d i c a t i o n s and t o o k 
c l a i m a n t o f f work f o r a few days and t h e r a s h a g a i n c l e a r e d up. 

D u r i n g t h e s p r i n g o f 1985, i n s e c t p e s t s began t o 
m u l t i p l y i n t h e e m p l o y e r ' s g r e e n h o u s e s and a number o f p l a n t s a l s o 
became i n f e c t e d w i t h d i s e a s e s . C l a i m a n t ' s c o - w o r k e r s s p r a y e d o r 
o t h e r w i s e a p p l i e d a number o f c a r b a m a t e and o r g a n o p h o s p h a t e 
p e s t i c i d e s and o t h e r c h e m i c a l s t o t h e p l a n t s i n an a t t e m p t t o 
e r a d i c a t e t h e p e s t s and c o n t r o l t h e d i s e a s e s . D u r i n g t h i s p e r i o d , 
c l a i m a n t w o r k e d i n t h e g r e e n h o u s e s soon a f t e r p e s t i c i d e s had been 
a p p l i e d and s ometimes h a n d l e d p l a n t s w h i c h were wet w i t h p e s t i c i d e 
s p r a y . O t h e r t h a n r u b b e r g l o v e s , c l a i m a n t wore no p r o t e c t i v e g e a r 

E a r l y i n t h e summer o f 1985, c l a i m a n t ' s s k i n r a s h 
r e t u r n e d , b u t she was a b l e t o c o n t r o l i t w i t h t h e m e d i c a t i o n 
p r e s c r i b e d by Dr. M o h a j e n n . She a l s o began t o e x p e r i e n c e a 
number o f o t h e r symptoms i n c l u d i n g s h o r t n e s s o f b r e a t h , h e a d a c h e s , 
l e t h a r g y , f o r g e t f u l n e s s , mood s w i n g s , n a u s e a , a b d o m i n a l c r a m p s , 
d i a r r h e a , m u s c l e weakness and e x c e s s i v e p e r s p i r a t i o n . Her 
symptoms i n t e n s i f i e d one S a t u r d a y i n l a t e J u l y a f t e r she w o r k e d i n 
a g r e e n h o u s e a r o u n d p l a n t s t h a t had been s p r a y e d t h e p r e v i o u s day 
w i t h an o r g a n o p h o s p h a t e p e s t i c i d e . 

By t h e end o f J u l y 1985, s e v e r a l o f c l a i m a n t ' s 
c o - w o r k e r s were c o m p l a i n i n g o f symptoms s i m i l a r t o t h o s e she was 
e x p e r i e n c i n g and h e a l t h o f f i c i a l s i n s p e c t e d t h e e m p l o y e r ' s 
p r e m i s e s . A f t e r i t s i n s p e c t i o n , t h e A c c i d e n t P r e v e n t i o n D i v i s i o n 
o f t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t c i t e d t h e e m p l o y e r f o r a 
number o f s a f e t y v i o l a t i o n s w h i c h i n c r e a s e d t h e r i s k o f e m p l o y e e 
e x p o s u r e t o p e s t i c i d e s . The e m p l o y e r d i d n o t c o n t e s t t h e c i t a t i o n 

C l a i m a n t l e f t work on A u g u s t 1 , 1985. B l o o d and u r i n e 
s a m p l e s t a k e n t h e f o l l o w i n g day a t t h e b e h e s t o f t h e Lane C o u n t y 
H e a l t h D e p a r t m e n t f a i l e d t o r e v e a l any c h e m i c a l r e s i d u e i n 
c l a i m a n t ' s body. A few days l a t e r , c l a i m a n t v i s i t e d Dr. C h u r c h 
f o r an e v a l u a t i o n o f her c o m p l a i n t s . Dr. C h u r c h f o u n d l i t t l e o r 
n o t h i n g o b j e c t i v e l y wrong w i t h c l a i m a n t , b u t d i a g n o s e d " m u l t i p l e 
symptoms p r o b a b l y r e l a t e d t o p e s t i c i d e e x p o s u r e . " 

A t t h a t p o i n t , c l a i m a n t and a number o f h e r c o - w o r k e r s 
c o n s u l t e d an a t t o r n e y who r e f e r r e d them t o Dr. R e d f i e l d , a 
s p e c i a l i s t i n o c c u p a t i o n a l m e d i c i n e , and Dr. Leveque, an o s t e o p a t h 
w i t h an i n t e r e s t i n t o x i c o l o g y . Dr. R e d f i e l d e v a l u a t e d c l a i m a n t 
on A u g u s t 13, 1985. He t o o k a c o m p l e t e m e d i c a l h i s t o r y , p e r f o r m e d 
a p h y s i c a l e x a m i n a t i o n and o r d e r e d p u l m o n a r y f u n c t i o n and b l o o d 
t e s t s . None o f t h e s e p r o c e d u r e s r e v e a l e d any s i g n i f i c a n t 
a b n o r m a l i t i e s , b u t based on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s 
Dr. R e d f i e l d d i a g n o s e d a p p a r e n t e x p o s u r e t o o r g a n o p h o s p h a t e and 
o t h e r p e s t i c i d e s w i t h r e s i d u a l symptoms. 

C l a i m a n t ' s f i r s t m e e t i n g w i t h Dr. Leveque o c c u r r e d 
s o metime d u r i n g m i d A u g u s t 1985. Dr. Leveque c o n d u c t e d no 
p h y s i c a l e x a m i n a t i o n o f c l a i m a n t and t o o k no m e d i c a l h i s t o r y . 
Based s o l e l y upon i n f o r m a t i o n r e c e i v e d f r o m c l a i m a n t ' s a t t o r n e y 
and c l a i m a n t ' s t h e n - c u r r e n t s u b j e c t i v e c o m p l a i n t s , he d i a g n o s e d 
s e v e r e o r g a n o p h o s p h a t e p o i s o n i n g . T h e r e a f t e r , f o r a number o f 
m o n t h s , Dr. Leveque c o n d u c t e d w e e k l y g r o u p m e e t i n g s w i t h c l a i m a n t 
and her c o - w o r k e r s . The m e e t i n g s u s u a l l y were h e l d i n c l a i m a n t ' s 
a t t o r n e y ' s o f f i c e , a l t h o u g h a t l e a s t one m e e t i n g was h e l d a t a 
s h o p p i n g m a l l . D u r i n g t h e s e m e e t i n g s , Dr. Leveque e n c o u r a g e d 
c l a i m a n t and her c o - w o r k e r s t o d e s c r i b e and d i s c u s s t h e i r 
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s u b j e c t i v e c o m p l a i n t s . Dr. Leveque p r e s c r i b e d a n t i s p a s m o d i c and 
a n t i d i a r r h e a l m e d i c a t i o n s f o r c l a i m a n t ' s stomach and i n t e s t i n a l 
t r a c t . 

A s h o r t t i m e a f t e r c l a i m a n t ' s i n i t i a l m e e t i n g w i t h 
Dr. Leveque, Leveque r e f e r r e d her t o a p s y c h o l o g i s t , 
Dr. K u r l y c h e k , f o r p s y c h o l o g i c a l and n e u r o p s y c h o l o g i c a l t e s t i n g . 
The t e s t i n g was a d m i n i s t e r e d i n two s e s s i o n s , on A u g u s t 19 and 
September 19, 1985. I n a r e p o r t d a t e d O c t o b e r 22, 1985, 
Dr. K u r l y c h e k r e p o r t e d t h a t t h e p s y c h o l o g i c a l t e s t s ' " r e f l e c t e d 
m o d e r a t e l e v e l s o f d e p r e s s i o n and a n x i e t y . He i n t e r p r e t e d t h e 
n e u r o p s y c h o l o g i c a l t e s t s t o show i m p a i r m e n t o f f i n e m o t o r 
c o o r d i n a t i o n and d i s r u p t i o n o f a t t e n t i o n and c o n c e n t r a t i o n 
a b i l i t i e s . R e g a r d i n g t h e cause o f t h e s e p r o b l e m s , Dr. K u r l y c h e k 
i n d i c a t e d t h a t o r g a n o p h o s p h a t e s a r e s t o r e d i n t h e f a t t y t i s s u e s o f 
t h e body and s l o w l y d i s s i p a t e o v e r a p e r i o d o f s e v e r a l months t o a 
y e a r . He o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n w o u l d i m p r o v e g r a d u a l l y 
as t h i s o c c u r r e d . 

I n November 1985, c l a i m a n t was examined by Dr. B a r d a n a , 
t h e Head o f t h e A l l e r g y and Immunology D i v i s i o n o f t h e D e p a r t m e n t 
o f M e d i c i n e a t Oregon H e a l t h S c i e n c e s U n i v e r s i t y . A t t h e t i m e o f 
t h e e x a m i n a t i o n , c l a i m a n t c o m p l a i n e d o f c o n t i n u i n g p r o b l e m s w i t h 
h e a d a c h e s , l e t h a r g y , f o r g e t f u l n e s s , mood s w i n g s , a b d o m i n a l cramps 
and d i a r r h e a . Dr. Bardana r e v i e w e d c l a i m a n t ' s m e d i c a l h i s t o r y , 
c o n d u c t e d a p h y s i c a l e x a m i n a t i o n and o r d e r e d b l o o d and l u n g 
f u n c t i o n t e s t s . E x c e p t f o r t h e l u n g f u n c t i o n t e s t , w h i c h 
i n d i c a t e d t h e p r e s e n c e o f m i l d o b s t r u c t i v e a i r w a y s d i s e a s e , none 
o f t h e s e p r o c e d u r e s r e v e a l e d any a b n o r m a l i t i e s . Based on t h e 
h i s t o r y r e c e i v e d f r o m c l a i m a n t , Dr. Bardana o p i n e d t h a t she had 
s u s t a i n e d c o n t a c t d e r m a t i t i s and " p r o b a b l e a c u t e , t r a n s i e n t 
c a r b a m a t e / o r g a n o p h o s p h a t e i n t o x i c a t i o n . " He d i d n o t t h i n k any o f 
c l a i m a n t ' s o n g o i n g symptoms were due t o p e s t i c i d e r e s i d u e i n h e r 
body. He i n d i c a t e d t h a t t h e body m e t a b o l i z e s c a r b a m a t e s and 
o r g a n o p h o s p h a t e s i n t o h a r m l e s s c h e m i c a l s w i t h i n a few days and 
t h u s t h a t p e s t i c i d e r e s i d u e c o u l d n o t be t h e cause o f c l a i m a n t ' s 
o n g o i n g c o m p l a i n t s . He a t t r i b u t e d c l a i m a n t ' s d e c r e a s e d l u n g 
f u n c t i o n t o c i g a r e t t e s m o k i n g and h e r v a r i o u s o n g o i n g c o m p l a i n t s 
t o p s y c h o l o g i c a l c a u s e s . 

I n J a n u a r y 1986, t h e i n s u r e r n o t i f i e d c l a i m a n t t h a t i t 
was a c c e p t i n g her c l a i m f o r " a c u t e , t r a n s i e n t 
c a r b a m a t e / o r g a n o p h o s p h a t e i n t o x i c a t i o n " and " c o n t a c t d e r m a t i t i s . " 
I t d e f e r r e d a c c e p t a n c e or d e n i a l o f any p s y c h o l o g i c a l c o n d i t i o n 
p e n d i n g e x a m i n a t i o n . o f c l a i m a n t by a p s y c h i a t r i s t . 

I n F e b r u a r y 1986, c l a i m a n t was e x a mined by Dr. B a y e r , 
t h e D i r e c t o r o f t h e P o i s o n C e n t e r a t Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y . Dr. Bayer c o n d u c t e d an e x t e n s i v e s u r v e y o f t h e 
l i t e r a t u r e r e g a r d i n g c a r b a m a t e and o r g a n o p h o s p h a t e p o i s o n i n g and 
n o t e d t h a t c l a i m a n t had n o t r e p o r t e d c e r t a i n symptoms common t o 
s uch p o i s o n i n g . Based upon t h e absence o f t h e s e symptoms, 
Dr. Bayer o p i n e d t h a t c l a i m a n t had n o t e x p e r i e n c e d s y s t e m i c 
c a r b a m a t e or o r g a n o p h o s p h a t e p o i s o n i n g . He d i d t h i n k , h o w e v e r , 
t h a t she had s u s t a i n e d c o n t a c t d e r m a t i t i s .as a r e s u l t o f h e r 
p e s t i c i d e e x p o s u r e . L i k e Dr. B a r d a n a , he a t t r i b u t e d c l a i m a n t ' s 
v a r i o u s o n g o i n g c o m p l a i n t s t o p s y c h o l o g i c a l c a u s e s . 

Dr. Bardana r e v i s e d h i s p r i o r r e p o r t i n l a t e F e b r u a r y 
1986 and o p i n e d t h a t t r a n s i e n t c a r b a m a t e / o r g a n o p h o s p h a t e p o i s o n i n g 
m c l a i m a n t ' s case was o n l y " p o s s i b l e " r a t h e r t h a n " p r o b a b l e . " 
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I n A p r i l 1986, c l a i m a n t was e x a mined by a p s y c h i a t r i s t , 
D r. H o l l a n d . I n r e v i e w i n g c l a i m a n t ' s m e d i c a l h i s t o r y , Dr. H o l l a n d 
n o t e d t h a t c l a i m a n t had e x p e r i e n c e d d i f f i c u l t i e s w i t h u l c e r s i n 
t h e 1960's and e a r l y 1970's and had e x p e r i e n c e d d e p r e s s i o n and 
a n x i e t y i n c o n n e c t i o n w i t h t h e d e a t h o f h e r husband i n 1974 and 
t h e d e a t h o f her son i n 1983. Dr. H o l l a n d a l s o a d m i n i s t e r e d 
p s y c h o l o g i c a l t e s t s w h i c h he i n t e r p r e t e d t o show a p r o p e n s i t y 
t o w a r d " p s y c h o p h y s i o l o g i c r e a c t i o n s . " He f o u n d no e v i d e n c e o f 
c h r o n i c c a r b a m a t e o r o r g a n o p h o s p h a t e i n t o x i c a t i o n . G i v e n t h e s e 
f a c t s , Dr. H o l l a n d d i a g n o s e d a p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n 
c h a r a c t e r i z e d by " e x t r e m e s u g g e s t i b i l i t y " o r h y p o c h o n d r i a s i s and 
o p i n e d t h a t t h i s c o n d i t i o n had " i n t e r a c t e d w i t h t h e m e d i c a l and 
l e g a l a d v i s e [ s i c ] she h a [ d ] r e c e i v e d " t o p r o d u c e her o n g o i n g 
c o m p l a i n t s . 

On May 15, 1986, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l 
r e l a t i n g t o t h e p s y c h o l o g i c a l p r o b l e m s d i a g n o s e d by Dr. H o l l a n d . 
On May 23, 1986, c l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n 
O r d e r w i t h no award o f p e r m a n e n t p a r t i a l d i s a b i l i t y . On June 13, 
1986, t h e i n s u r e r i s s u e d a s e c o n d p a r t i a l d e n i a l . T h i s d e n i a l 
d i s p u t e d any c a u s a l r e l a t i o n b e t w e e n c l a i m a n t ' s o n g o i n g c o m p l a i n t s 
and t h e a c c e p t e d c l a i m f o r c o n t a c t d e r m a t i t i s and a c u t e , t r a n s i e n t 
c a r b a m a t e or o r g a n o p h o s p h a t e i n t o x i c a t i o n . 

C l a i m a n t was e x a m i n e d by a second p s y c h i a t r i s t , 
D r . Radmore, on s e v e r a l o c c a s i o n s i n June and J u l y 1986. 
Dr. Radmore a g r e e d w i t h Dr. H o l l a n d t h a t many o f c l a i m a n t ' s 
o n g o i n g symptoms were more c h a r a c t e r i s t i c o f a p s y c h o l o g i c a l 
r e a c t i o n t h a n o f c h r o n i c p e s t i c i d e i n t o x i c a t i o n . She t h o u g h t , 
h o w e v e r , t h a t Dr. H o l l a n d had o v e r e m p h a s i z e d c l a i m a n t ' s 
p r e e x i s t i n g p s y c h o l o g i c a l makeup i n a r r i v i n g a t h i s c o n c l u s i o n s . 
She d i a g n o s e d an a d j u s t m e n t d i s o r d e r w i t h a n x i o u s mood c a u s e d by 
c l a i m a n t ' s k n o w l e d g e o f h e r e x p o s u r e t o p e s t i c i d e s and o f t h e i r 
p o t e n t i a l l y h a r m f u l e f f e c t s . She f u r t h e r o p i n e d , i n a g r e e m e n t 
w i t h Dr. H o l l a n d , t h a t i a t r o g e n i c f a c t o r s had w o r s e n e d c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g on t h e i n s u r e r ' s 
p a r t i a l d e n i a l s . T h r e e o f c l a i m a n t ' s c o - w o r k e r s a l s o r e q u e s t e d 
h e a r i n g s on d e n i a l s o r p a r t i a l d e n i a l s o f t h e i r c l a i m s . An 
i n i t i a l h e a r i n g s e s s i o n was h e l d i n one o f t h e s e c a s e s b e f o r e 
R e f e r e e G a r a v e n t a on A p r i l 7, 1986. A l l f o u r r e q u e s t s f o r h e a r i n g 
were l a t e r c o n s o l i d a t e d and t h r e e h e a r i n g s e s s i o n s were h e l d by 
R e f e r e e M y e r s , on September 23 and 24, 1986 and J a n u a r y 7, 1987. 
E i g h t l a y w i t n e s s e s and t h r e e m e d i c a l p r o f e s s i o n a l s t e s t i f i e d i n 
t h e s e s s i o n s h e l d by R e f e r e e M y e r s . The p a r t i e s s t i p u l a t e d t h a t 
t h e r e l e v a n t p o r t i o n s o f Dr. B a y e r ' s t e s t i m o n y i n t h e h e a r i n g 
b e f o r e R e f e r e e G a r a v e n t a s h o u l d be made p a r t o f t h e r e c o r d i n t h e 
p r e s e n t c a s e . 

FINDINGS OF ULTIMATE FACT 

1 . C l a i m a n t d i d n o t c o n t i n u e t o e x p e r i e n c e p h y s i c a l 
e f f e c t s o f p e s t i c i d e i n t o x i c a t i o n a f t e r June 13, 1986. 

2. The m e d i c a l t r e a t m e n t c l a i m a n t r e c e i v e d f o r h e r 
c o m p e n s a b l e c o n d i t i o n was a m a t e r i a l c o n t r i b u t i n g cause o f a 
w o r s e n i n g o f h e r p s y c h o l o g i c a l c o n d i t i o n . 
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CONCLUSIONS OF LAW 

1. The P a r t i a l D e n i a l R e l a t i n g t o C l a i m a n t ' s P h y s i c a l C o n d i t i o n 

To p r e v a i l a g a i n s t t h e i n s u r e r ' s p a r t i a l d e n i a l r e l a t i n g 
t o h e r p h y s i c a l ! c o n d i t i o n , c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t 
h e r e x p o s u r e t o p e s t i c i d e s a t work c o n t i n u e d t o be a m a t e r i a l 
c o n t r i b u t i n g cause o f h e r d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s 
a f t e r June 13, 1986, t h e d a t e o f t h e d e n i a l . See L o b a t o v. SAIF, 
75 Or App 488, 492 ( 1 9 8 5 ) ; see a l s o B a r r e t t v. D & H D r y w a l l , 300 
Or 325 ( 1 9 8 5 ) , c l a r i f i e d , 300 Or 553 ( 1 9 8 6 ) ; Van B l o k l a n d v. 
Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 6 9,8 (1987 ) . 

The o n l y o p i n i o n s w h i c h w o u l d s u p p o r t t h e c o n c l u s i o n 
t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e p h y s i c a l e f f e c t s f r o m h e r 
e x p o s u r e t o p e s t i c i d e s a f t e r June 13, 1986 a r e t h o s e o f 
D r s . K u r l y c h e k and Leveque. D r s . K u r l y c h e k and Leveque b o t h 
t h o u g h t t h a t c a r b a m a t e and o r g a n o p h o s p h a t e c h e m i c a l s .may be s t o r e d 
i n t h e body f o r up t o a y e a r a f t e r e x p o s u r e . G i v e n t h i s p r e m i s e , 
t h e y o p i n e d t h a t c l a i m a n t ' s o n g o i n g c o m p l a i n t s .were due i n 
m a t e r i a l p a r t t o c h e m i c a l r e s i d u e s i n h e r body. Dr. Leveque a l s o 
o p i n e d t h a t c l a i m a n t ' s e x p o s u r e t o p e s t i c i d e s had c a u s e d p e r m a n e n t 
b r a i n o r n e r v e damage w h i c h c o n t r i b u t e d t o her symptoms. 

The i d e a t h a t r e s i d u e s o f c a r b a m a t e s o r o r g a n o p h o s p h a t e s 
may be s t o r e d i n t h e human body f o r up t o a y e a r was d i s p u t e d by 
D r s . Bardana and B a y e r . They s t a t e d t h a t s u c h r e s i d u e s a r e 
r a p d i l y m e t a b o l i z e d and e l i m i n a t e d f r o m t h e body w i t h i n a few days 
o r weeks a t t h e mos t . These s t a t e m e n t s r e g a r d i n g t h e p r o p e r t i e s 
o f c a r b a m a t e s and o r g a n o p h o s p h a t e s were f u l l y e x p l a i n e d i n t h e i r 
r e p o r t s and t e s t i m o n y and were based on t h e i r e x p e r t i s e i n t h e 
f i e l d o f t o x i c o l o g y . The s t a t e m e n t s o f D r s . K u r l y c h e k and Leveque 
on t h e s u b j e c t were n o t w e l l e x p l a i n e d and t h e i r e x p e r t i s e i n t h e 
f i e l d o f t o x i c o l o g y was n o t as g r e a t as t h a t o f D r s . Bardana and 
B a y e r . I n a d d i t i o n , none o f t h e b l o o d o r u r i n e t e s t s t a k e n a f t e r 
c l a i m a n t l e f t work r e v e a l e d any c h e m i c a l r e s i d u e i n h e r body. For 
t h e s e r e a s o n s , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t 
she c o n t i n u e d t o e x p e r i e n c e symptoms a f t e r June 13, 1986 due t o 
p e s t i c i d e i n t o x i c a t i o n . 

Dr. Leveque's o p i n i o n t h a t c l a i m a n t ' s e x p o s u r e t o 
p e s t i c i d e s had r e s u l t e d i n p e r m a n e n t b r a i n o r n e r v e damage i s 
s i m i l a r l y d e f i c i e n t . The o p i n i o n was u n s u p p o r t e d by o b j e c t i v e 
e v i d e n c e , was p o o r l y e x p l a i n e d and was o u t s i d e Dr. Leveque's a r e a 
o f e x p e r t i s e . I t was a l s o d i s p u t e d by Dr. B a y e r . ( T r . 80-82, 
G a r a v e n t a H e a r i n g ) . G i v e n t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t 
has f a i l e d t o p r o v e any p h y s i c a l damage t o h e r n e r v o u s s y s t e m f r o m 
p e s t i c i d e e x p o s u r e . 

2. The P a r t i a l D e n i a l R e l a t i n g t o C l a i m a n t ' s P s y c h o l o g i c a l 
C o n d i t i o n 

C l a i m a n t p r e s e n t s two t h e o r i e s f o r t h e c o m p e n s a b i l i t y o f 
her p s y c h o l o g i c a l c o n d i t i o n . F i r s t , she c o n t e n d s t h a t h e r 
c o n d i t i o n was caused by s t r e s s a s s o c i a t e d w i t h h e r e x p o s u r e t o 
p e s t i c i d e s a t wo r k . Second, she c o n t e n d s t h a t h er c o n d i t i o n was 
ca u s e d by t h e m e d i c a l t r e a t m e n t she s o u g h t as a r e s u l t o f h e r 
e x p o s u r e t o p e s t i c i d e s . The R e f e r e e r e j e c t e d b o t h t h e o r i e s . We 
c o n c l u d e t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s co m p e n s a b l e 
un d e r t h e second t h e o r y . I n v i e w o f t h i s , we do n o t a d d r e s s 
c l a i m a n t ' s f i r s t t h e o r y . 
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Dr. Radmore and Dr. H o l l a n d b o t h a g r e e t h a t t h e m e d i c a l 
t r e a t m e n t t h a t c l a i m a n t r e c e i v e d a f t e r she l e f t work was a t l e a s t 
a m a t e r i a l c o n t r i b u t i n g cause o f a w o r s e n i n g o f h e r p s y c h o l o g i c a l 
s t a t e . The i n s u r e r c o n t e n d s t h a t t h e m e d i c a l t r e a t m e n t t h a t 
w o r s e n e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t r e a s o n a b l e and 
n e c e s s a r y and c a n n o t g i v e r i s e t o c o m p e n s a b l e c o n s e q u e n c e s f o r 
t h a t r e a s o n . 

As a g e n e r a l r u l e , a c a r r i e r i s r e s p o n s i b l e f o r h a r m f u l 
e f f e c t s o f m e d i c a l t r e a t m e n t i f t h e r e i s a m a t e r i a l c a u s a l 
c o n n e c t i o n b e t w e e n t h e t r e a t m e n t and a c o m p e n s a b l e c o n d i t i o n . 
W i l l i a m s v. G a t e s , McDonald & Co., 300 Or 278, 281-82 ( 1 9 8 5 ) ; see 
1 A. L a r s o n , The Law o f Workmen's C o m p e n s a t i o n § 13.21 ( 1 9 8 5 ) . 
T h i s s t a n d a r d i s t h e same r e g a r d l e s s o f w h e t h e r t h e c o m p e n s a b l e 
c o n d i t i o n f o r w h i c h t r e a t m e n t i s s o u g h t i s an i n j u r y o r an 
o c c u p a t i o n a l d i s e a s e . See J a n i c e G. Thon, 40 Van N a t t a 606, 607 
( 1 9 8 8 ) ; see a l s o J e l d - W e n , I n c . v. Page, 73 Or App 136, 138-39 
( 1 9 8 5 ) . T r e a t m e n t may be u n r e a s o n a b l e , u n n e c e s s a r y o r e x c e s s i v e 
f r o m a m e d i c a l s t a n d p o i n t o r may be n e g l i g e n t l y o r o t h e r w i s e 
t o r t i o u s l y p e r f o r m e d and s t i l l be c a u s a l l y r e l a t e d t o a 
c o m p e n s a b l e c o n d i t i o n . I n such c a s e s , t h e c a u s a l c o n n e c t i o n 
b e t w e e n t h e c o m p e n s a b l e c o n d i t i o n , t h e i m p r o p e r o r t o r t i o u s , 
t r e a t m e n t and t h e h a r m f u l e f f e c t o f t h e t r e a t m e n t r e m a i n s i n t a c t . 
When t h i s o c c u r s , t h e h a r m f u l e f f e c t i s c o m p e n s a b l e even i f t h e 
t r e a t m e n t w h i c h c a u s e d i t i s n o t . See 1 A. L a r s o n , s u p r a § 13.21 
a t 3-415 & n.84 (1985 & Supp 1 9 8 8 ) ; Gray v. C h u r c h ' s F r i e d 
C h i c k e n , I n c . , 504 So. 2d 979, 981-82 ( L a . App. 1 9 8 7 ) . When, on 
t h e o t h e r h and, t h e t r e a t m e n t i s n o t c a u s a l l y r e l a t e d t o a 
c o m p e n s a b l e c o n d i t i o n or t h e c a u s a l r e l a t i o n i s b r o k e n by t h e 
d e l i b e r a t e i n t e n t i o n o f t h e c l a i m a n t t o p r o d u c e an i n j u r y , harm 
r e s u l t i n g f r o m t h e t r e a t m e n t i s n o t c o m p e n s a b l e . See ORS 
6 5 6 . 1 5 6 ( 1 ) ; 656.245; 1 A. L a r s o n , s u p r a § 13.21 a t 3-419 t o 
3-425. 

I n t h e p r e s e n t c a s e , c l a i m a n t was e x p o s e d t o p e s t i c i d e s 
a t work and d e v e l o p e d a number o f symptoms. These symptoms were 
a c c e p t e d as a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e , by t h e i n s u r e r and 
t h e c a u s a l c o n n e c t i o n between them and t h e c o m p e n s a b l e c o n d i t i o n 
c a n n o t now be d e n i e d a b s e n t e v i d e n c e o f f r a u d , m i s r e p r e s e n t a t i o n 
o r o t h e r i l l e g a l a c t i v i t y on t h e p a r t o f c l a i m a n t . Bauman v. 
SAIF, 295 Or 788 ( 1 9 8 5 ) . T h e r e i s no such e v i d e n c e i n t h i s c a s e . 
C l a i m a n t s o u g h t m e d i c a l t r e a t m e n t f o r h e r c o m p e n s a b l e c o n d i t i o n 
f r o m l i c e n s e d p h y s i c i a n s . Some o f t h i s t r e a t m e n t , p a r t i c u l a r l y 
t h a t p r o v i d e d by Dr. L e v e q u e , caused a w o r s e n i n g o f h e r 
p s y c h o l o g i c a l c o n d i t i o n . T h e r e i s no s u g g e s t i o n i n t h e r e c o r d 
t h a t c l a i m a n t s o u g h t t r e a t m e n t f r o m Dr. Leveque o r any o t h e r 
d o c t o r i n o r d e r t o i n j u r e h e r s e l f . The c a u s a l c o n n e c t i o n b e t w e e n 
c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n , t h e t r e a t m e n t she r e c e i v e d and 
t h e h a r m f u l p s y c h o l o g i c a l e f f e c t , t h e r e f o r e , r e m a i n s i n t a c t . 
Under t h e s e c i r c u m s t a n c e s , t h e h a r m f u l e f f e c t i s c o m p e n s a b l e 
i r r e s p e c t i v e o f w h e t h e r t h e t r e a t m e n t c l a i m a n t r e c e i v e d was 
r e a s o n a b l e and n e c e s s a r y and t h e i n s u r e r ' s p a r t i a l d e n i a l r e l a t i n g 
t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n must be s e t a s i d e . 

3. A t t o r n e y Fees 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d a t t h e B o a r d and h e a r i n g l e v e l s f o r p r e v a i l i n g 
a g a i n s t t h e i n s u r e r ' s p a r t i a l d e n i a l . ORS 6 5 6 . 3 8 6 ( 1 ) . The 
s t a t e m e n t o f s e r v i c e s s u b m i t t e d by c l a i m a n t ' s a t t o r n e y r e f l e c t s a 
t o t a l o f 106 h o u r s o f a t t o r n e y t i m e and 5 h o u r s o f p a r a l e g a l 
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t i m e . The names o f t h e c l a i m a n t s i n a l l f o u r o f t h e c a s e s 
c o n s o l i d a t e d f o r t h e h e a r i n g b e f o r e R e f e r e e Myers a r e l i s t e d a t 
t h e t o p o f t h e s t a t e m e n t . An i d e n t i c a l s t a t e m e n t was s u b m i t t e d i n 
c o n n e c t i o n w i t h the' o t h e r t h r e e c a s e s . Under t h e s e c i r c u m s t a n c e s , 
we u n d e r s t a n d t h e s t a t e m e n t o f s e r v i c e s t o r e f l e c t t h e t o t a l ' 
number o f h o u r s expended i n a l l f o u r c a s e s r a t h e r t h a n - t h o s e ' 
expended j u s t i n t h e . p r e s e n t c a s e . We award a f e e i n a c c o r d a n c e 
w i t h t h i s u n d e r s t a n d i n g and i n . a c c o r d a n c e w i t h t h e f a c t o r s 
e n u m e r a t e d i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 27, 1987 i s r e v e r s e d 
i n p a r t . T h a t - p o r t i o n o f t h e R e f e r e e ' s 'order t h a t , u p h e l d t h e 
i n s u r e r ' s p a r t i a l d e n i a l d a t e d May 15, 1986 r e l a t i n g t o c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n i s s e t a s i d e and t h e c l a i m i s remanded t o 
t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a 
t o t a l f e e o f $3,170 f o r s e r v i c e s a t t h e h e a r i n g and on B o a r d 
r e v i e w , t o be p a i d by t h e i n s u r e r . A c l i e n t - p a i d f e e , n o t t o 
exc e e d $135, i s a p p r o v e d . 

JOHN W. BENNINGER, Claimant WCB 86-12595 
Velure & Yates, Claimant's Attorneys February 22, 1989 
G a r r e t t , et a l . , Defense Attorneys Order on Remand 

T h i s case i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t 
o f Appeals.. B e n n i n g e r v. Weyerhaeuser Co., 92 Or App 709 (1988 ) . 
The c o u r t r e v e r s e d o u r Orde r on Review d a t e d O c t o b e r 16, 1987 and 
remanded t h e case t o t h e Board f o r r e c o n s i d e r a t i o n . i n l i g h t o f t h e 
c o u r t ' s d e c i s i o n s i n A r m s t r o n g v. A s t e n - H i l l Co., 90 Or App 200 
( 1 9 8 8 ) and J o h n s t o n v. James R i v e r C o r p . , 91 Or App 721 ( 1 9 8 8 ) . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f .Referee 
Q u i l l i n a n ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l r e l a t i n g t o 
c l a i m a n t ' s l ow back and awarded c l a i m a n t ' s a t t o r n e y a f e e o f 
$1,100. On r e c o n s i d e r a t i o n , we a f f i r m t h e o r d e r o f t h e R e f e r e e . 

ISSUES 

1 . C o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t l o w back 
c o n d i t i o n . . . 

2. Amount o f t h e c a r r i e r - p a i d a t t o r n e y f e e a s s e s s e d by 
t h e R e f e r e e . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y s t r a i n e d h i s low back on 
December 2, 1985 when he s t r a i g h t e n e d s t a c k s o f p a r t i c l e b o a r d by 
p u s h i n g on them w i t h h i s upper back and s h o u l d e r s . P r i o r t o t h i s 
i n j u r y , c l a i m a n t had i n j u r e d h i s l o w back t w i c e . The f i r s t i n j u r y 
O C C U r r e d i n l a t e 1 9 8 3 nr p a r l w — 1 Q R ^ — a _ n - d — « - " ^ — £ 
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b a c k i n j u r y i n F e b r u a r y 1 9 8 6 . 
Dir. Herridtfe teela^ c l a i m a n t m e d i c a l l y s t a t i o n a r y and 

r e l e a s e d him t o r e t u r n t o r e g u l a r work i n l a t e March 1986. 
Claimant r e t u r n e d t o h i s r e g u l a r work, but w i t h i n a week 
experienced a marked i n c r e a s e i n low back and b i l a t e r a l l e g p a i n . 
Dr. H e r r i o t t took him o f f work f o r about two weeks. Claimant then 
resumed l i g h t - d u t y work, but t h e r e a f t e r e xperienced g r a d u a l l y 
i n c r e a s i n g low back and lower e x t r e m i t y p a i n . He was e v a l u a t e d by 
a number of n e u r o l o g i s t s and o r t h o p e d i s t s d u r i n g mid-1986. A l l of 
them i n d i c a t e d t h a t c l a i m a n t ' s s p o n d y l o l y s i s and the a s s o c i a t e d 
s p o n d y l o l i s t h e s i s was the source o f h i s problems and t h a t f u s i o n 
s u r g e r y c o u l d be r e q u i r e d i f h i s symptoms d i d not improve w i t h 
c o n s e r v a t i v e t r e a t m e n t . 

I n August 1986, the employer issued a p a r t i a l d e n i a l 
which s t a t e d t h a t t h e e a r l i e r acceptance had been of a " s o f t 
t i s s u e i n j u r y . " I t then s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n a t the 
time of the d e n i a l r e l a t e d t o h i s p r e e x i s t i n g s p o n d y l o l i s t h e s i s 
and denied "any f u r t h e r temporary t o t a l d i s a b i l i t y b e n e f i t s (TTD), 
and any f u r t h e r medical or s u r g i c a l b e n e f i t s . " (Ex. 13-1). I n 
l a t e 1986, Dr. Podemski, a n e u r o l o g i s t , and Dr. Logan, an 
o r t h o p e d i c surgeon, both opined t h a t c l a i m a n t ' s December 1985 
i n d u s t r i a l i n j u r y c o n t i n u e d t o be a m a t e r i a l c o n t r i b u t i n g cause of 
the symptoms a s s o c i a t e d w i t h h i s p r e e x i s t i n g s p o n d y l o l y s i s and 
s p o n d y l o l i s t h e s i s and thus of c l a i m a n t ' s d i s a b i l i t y and need f o r 
s u r g e r y . Claimant underwent f u s i o n s u r g e r y i n October 1986. 

A f t e r the employer issued i t s d e n i a l i n August 1986, 
c l a i m a n t r e t a i n e d an a t t o r n e y . I n September 1986, the a t t o r n e y 
f i l e d a request f o r an e x p e d i t e d h e a r i n g . The f o l l o w i n g month, he 
s u b m i t t e d one e x h i b i t t o the Referee. He s u b m i t t e d an a d d i t i o n a l 
e x h i b i t a t the time o f the h e a r i n g . The t r a n s c r i p t of the h e a r i n g 
i n t h i s case, i n c l u d i n g c l o s i n g arguments, t o t a l s 26 pages. A 
t o t a l of 20 e x h i b i t s make up the documentary r e c o r d . I n her 
Op i n i o n and Order, the Referee s e t as i d e the employer's p a r t i a l 
d e n i a l and ordered t h e employer t o pay c l a i m a n t ' s a t t o r n e y a fee 
of $1,100. 

Clai m a n t ' s c l a i m f o r the December 1985 i n d u s t r i a l i n j u r y 
remains i n open s t a t u s . 

FINDINGS OF ULTIMATE FACT 

1. C laimant's compensable December 1985 i n j u r y 
c o n t i n u e s t o be a m a t e r i a l c o n t r i b u t i n g cause of the symptoms 
a s s o c i a t e d w i t h h i s s p o n d y l o l y s i s and s p o n d y l o l i s t h e s i s . The 
symptoms caused d i s a b i l i t y and n e c e s s i t a t e d medical t r e a t m e n t , 
i n c l u d i n g f u s i o n s u r g e r y . 

2. The a t t o r n e y fee assessed a g a i n s t the employer by 



b a s i s , she h e l d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was m a t e r i a l l y 
r e l a t e d t o the i n d u s t r i a l i n j u r y and thus was compensable. The 
employer contends t h a t the Referee e r r e d i n f i n d i n g t h a t the 
December 1985 i n j u r y had any l a s t i n g e f f e c t upon c l a i m a n t ' s 
p r e e x i s t i n g c o n d i t i o n and argues t h a t c l a i m a n t ' s current.symptoms 
r e l a t e s o l e l y t o t h a t p r e e x i s t i n g c o n d i t i o n . Claimant responds 
o n l y on the m e r i t s . He has made no argument r e g a r d i n g the 
p r o c e d u r a l p r o p r i e t y of the employer's d e n i a l and thus we do not 
address t h a t q u e s t i o n . 

To e s t a b l i s h the c o m p e n s a b i l i t y of h i s c u r r e n t 
c o n d i t i o n , c l a i m a n t has the burden of p r o v i n g t h a t h i s December 
1985 i n d u s t r i a l i n j u r y c o n t i n u e s t o be a m a t e r i a l c o n t r i b u t i n g 
cause of h i s d i s a b i l i t y and need f o r medical s e r v i c e s . See Lobato 
v. SAIF, 75 Or App 488, 492 ( 1 9 8 5 ) ; see a l s o B a r r e t t v. D & H 
D r y w a l l , 300 Or 325 ( 1 9 8 5 ) , c l a r i f i e d , 300 Or 553 ( 1 9 8 6 ) ; Van 
B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 698 
( 1 9 8 7 ) . " M a t e r i a l c o n t r i b u t i n g cause" means a s u b s t a n t i a l cause, 
but not n e c e s s a r i l y the s o l e cause or even the m o s t ' s i g n i f i c a n t 
cause. See Lobato v. SAIF, supra, 75 Or App a t 492. 

I n the p r e s e n t case, o n l y Drs. Podemski and Logan 
addressed the q u e s t i o n of whether c l a i m a n t ' s December 1985 i n j u r y 
c o n t i n u e s t o be a m a t e r i a l c o n t r i b u t i n g cause of h i s c u r r e n t 
c o n d i t i o n . They both opined t h a t i t does. Claimant's c u r r e n t 
c o n d i t i o n , t h e r e f o r e , i s compensable. N e i t h e r Podemski, Logan nor 
anyone e l s e , however, opined t h a t c l a i m a n t ' s December 1985 i n j u r y 
worsened h i s u n d e r l y i n g c o n d i t i o n . The Referee's f i n d i n g t o t h a t 
e f f e c t , t h e r e f o r e , i s not supported by the r e c o r d and, i n any 
e v e n t , was unnecessary t o her d e c i s i o n . We e x p r e s s l y negate t h a t 
f i n d i n g . 

A t t o r n e y Fees 

Claimant i s e n t i t l e d t o a reasonable c a r r i e r - p a i d fee 
f o r s e r v i c e s rendered a t the h e a r i n g l e v e l . ORS 656.386(1). 
A f t e r c o n s i d e r i n g the e f f o r t s of c l a i m a n t ' s a t t o r n e y i n l i g h t of 
the f a c t o r s s e t f o r t h i n Barbara A. Wheeler, 37 Van N a t t a 122, 123 
( 1 9 8 5 ) , we conclude t h a t the Referee's award of a fee of $1,100 
was a p p r o p r i a t e . The f e e , t h e r e f o r e , s h a l l be a f f i r m e d . 

ORDER 

The Referee's order dated January 5, 1987 i s a f f i r m e d . 
C laimant's a t t o r n e y i s awarded an a t t o r n e y fee of $200 f o r 
s e r v i c e s rendered on Board re v i e w , t o be p a i d by the s e l f - i n s u r e d 
employer. 

JIMMY P. DAVIS, Claimant 
H e i l i n g & Morrison, Claimant's Attorneys 
M i t c h e l l , et a l . , Defense Attorneys 

WCB TP-88036 
February 22, 1989 
Third Party. D i s t r i b u t i o n Order 

Claimant has p e t i t i o n e d the Board f o r r e s o l u t i o n of a 
d i s p u t e c o n c e r n i n g the " j u s t and p r o p e r " d i s t r i b u t i o n of proceeds 
from a t h i r d p a r t y s e t t l e m e n t . See ORS 6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , 
t he d i s p u t e p e r t a i n s t o the paying agency's e n t i t l e m e n t t o a l i e n 
f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s . We f i n d t h a t t h e p a y i n g 
agency i s not e n t i t l e d t o a share of the remaining proceeds f o r 
i t s p r o j e c t e d f u t u r e c l a i m c o s t s . 
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FINDINGS OF FACT 

I n November 1984, w h i l e p e r f o r m i n g h i s employment d u t i e s 
as a t r u c k d r i v e r , c l a i m a n t was i n v o l v e d i n a m o t o r v e h i c l e 
a c c i d e n t w i t h a n o t h e r t r u c k . As a r e s u l t o f t h i s a c c i d e n t , 
c l a i m a n t s u s t a i n e d i n j u r i e s p r i m a r i l y i n v o l v i n g h i s n e c k , l e f t 
s h o u l d e r , and b a c k . 

C l a i m a n t ' s i n j u r y c l a i m was a c c e p t e d by t h e p a y i n g 
a gency and p r o c e s s e d t o c l a i m c l o s u r e . To d a t e , i t has p a i d 
$31,679.03 i n t e m p o r a r y and per m a n e n t d i s a b i l i t y c o m p e n s a t i o n and 
i n c u r r e d $11,274.54 i n m e d i c a l e x p e n s e s . 

A t h i r d p a r t y a c t i o n was i n i t i a t e d on b e h a l f o f c l a i m a n t 
a g a i n s t t h e owner and t h e d r i v e r o f t h e o t h e r t r u c k . P r i o r t o 
t r i a l , t h e p a y i n g a g e n c y ' s c o u n s e l p r o v i d e d c l a i m a n t ' s a t t o r n e y 
w i t h t h e a g e n c y ' s " u p d a t e d l i e n amounts."' These amounts c o i n c i d e d 
p r e c i s e l y w i t h t h e a f o r e m e n t i o n e d a c t u a l c l a i m c o s t s . The 
" u p d a t e " n e i t h e r l i s t e d n o r r e f e r r e d t o f u t u r e c l a i m c o s t s . 

T h e r e a f t e r , w i t h t h e p a y i n g a gency's a p p r o v a l , a $50,000 
s e t t l e m e n t was r e a c h e d . To e f f e c t u a t e t h i s s e t t l e m e n t , t h e p a y i n g 
a gency a g r e e d t o r e d u c e i t s l i e n . A f t e r t h e s e t t l e m e n t was 
a c h i e v e d , t h e p a y i n g agency a s s e r t e d i t s e n t i t l e m e n t t o a $2,000 
l i e n f o r i t s f u t u r e c l a i m e x p e n d i t u r e s . C l a i m a n t ' s c o u n s e l was 
under t h e i m p r e s s i o n t h a t t h e p a y i n g agency had r e d u c e d i t s l i e n 
t o $20,000 and was r e q u i r i n g c l a i m a n t t o be r e s p o n s i b l e f o r t h e 
f i r s t $2,000 o f h i s f u t u r e c l a i m c o s t s . The p a y i n g a g e n c y ' s 
c o u n s e l b e l i e v e d t h a t t h e p a r t i e s had a g r e e d t o compromise t h e 
ag e n c y ' s l i e n , i n c l u d i n g f u t u r e c o s t s , f o r $22,000. 

A f t e r d e d u c t i n g c l a i m a n t ' s o n e - t h i r d a t t o r n e y ' s f e e , 
l i t i g a t i o n c o s t s , h i s o n e - t h i r d s t a t u t o r y s h a r e , and t h e p a y i n g 
a g e n c y ' s r e d u c e d l i e n , a b a l a n c e o f $1,537.74 r e m a i n s . T h i s sum 
r e p r e s e n t s t h e amount o f t h e t h i r d p a r t y s e t t l e m e n t t h a t i s 
d i s p u t e d . 

C l a i m a n t i s a p p r o x i m a t e l y 50 y e a r s o f age. I n O c t o b e r 
1986, h i s l i f e e x p e c t a n c y was p r o j e c t e d a t 24.4 y e a r s . He has 
r e c e i v e d a t o t a l o f 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y as 
a r e s u l t o f t h i s i n j u r y . He has a l s o been awarded 5 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y stemming f r o m a p r i o r l o w back 
i n j u r y . 

C l a i m a n t ' s c o n d i t i o n has been d i a g n o s e d as c e r v i c a l and 
t h o r a c i c s p r a i n , w i t h a g g r a v a t i o n o f a p r e e x i s t i n g o s t e o a r t h r i t i c 
neck and back c o n d i t i o n . T r e a t m e n t has been c o n s e r v a t i v e , 
p r i m a r i l y c o n s i s t i n g o f c h i r o p r a c t i c t h e r a p y . The t r e a t m e n t s have 
been a d m i n i s t e r e d by Dr. M i c h e l s , who has recommended c o n t i n u i n g 
t r e a t m e n t s as n e c e s s a r y f o r c l a i m a n t ' s i n t e r m i t t e n t s y m p t o m a t i c 
e x a c e r b a t i o n s . C l a i m a n t r e c e i v e d two t r e a t m e n t s i n 1988, each 
c o s t i n g $42. P r i o r t o t h e s e June and J u l y 1988 t r e a t m e n t s , 
c l a i m a n t was l a s t t r e a t e d i n September 1987. 

FINDINGS OF ULTIMATE FACT 

When r e p r e s e n t i n g i t s c l a i m e d l i e n d u r i n g t h e 
n e g o t i a t i o n s l e a d i n g t o t h e t h i r d p a r t y s e t t l e m e n t , t h e p a y i n g 
a gency d i d n o t a s s e r t i t s e n t i t l e m e n t t o a l i e n f o r f u t u r e c l a i m 
c o s t s . 
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CONCLUSIONS OF.LAW 

I f t h e w o r k e r o r b e n e f i c i a r i e s s e t t l e t h e t h i r d . p a r t y 
c l a i m w i t h p a y i n g agency a p p r o v a l , t h e a g e n c y i s a u t h o r i z e d t o 
a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an amount which- i s . j u s t " a n d 
p r o p e r , " p r o v i d e d t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o w h i c h 
he i s ' e n t i t l e d u n d e r ORS 656 .593( 1 ) and (2 ) . . ORS.656. 593( 3 ) ; 
E s t a t e o f T r o y Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . 
Any c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " 
s h a l l be r e s o l v e d by t h e B o a r d . .ORS 656 . 593 ( 3 ) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by j u d g m e n t , ORS 6 5 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y 
a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by s e t t l e m e n t . R o b e r t L. C a v i l , 39 Van N a t t a 72.1 ( 1 9 8 7 ) . ORS 
6 5 6 . 5 9 3 ( 1 ) p r o v i d e s m e x a c t d e t a i l how, and i n what o r d e r , t h e 
p r o c e e d s o f any damages s h a l l be d i s t r i b u t e d . 

P u r s u a n t t o ORS 656 .593 ( 1 ) ( a ) , c o s t s .and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, t h e w o r k e r s h a l l 
r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t h e 
b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s c o m p e n s a t e d f o r 
i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l , 
s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s 
r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and 
o t h e r c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e 
w o r k e r . ORS 656.593 ( 1 ) ( d ) . 

When an agency r e p r e s e n t s t h e amount o f i t s c l a i m e d l i e n 
t o a w o r k e r , k n o w i n g t h a t t h e w o r k e r i s i n t h e p r o c e s s o f 
n e g o t i a t i n g a t h i r d p a r t y s e t t l e m e n t , t h e agency may n o t c l a i m as 
i t s " j u s t and p r o p e r " s h a r e o f t h e s e t t l e m e n t any more t h a n t h e 
o r l g i n a l l y • a s s e r t e d l i e n , even i f t h e t o t a l amount c l a i m e d i s n o t 
i n e x c e s s o f t h e l i e n a u t h o r i z e d by ORS. 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . 
E s t a t e o f T r o y Vance v. W i l l i a m s , s u p r a a t page 6 2 1 . 

He r e , t h e p a y i n g agency c o n t e n d s t h a t i t s l i e n f o r 
f u t u r e c l a i m c o s t s was c o n t e m p l a t e d by t h e p a r t i e s a t t h e t i m e i t 
a p p r o v e d t h e t h i r d p a r t y s e t t l e m e n t . C l a i m a n t a g r e e s t h a t f u t u r e 
c l a i m e xpenses were d i s c u s s e d , b u t n o t u n t i l a f t e r t h e s e t t l e m e n t 
had been a c h i e v e d . C o n s i d e r i n g t h e d i s p a r i t y b e t w e e n ' t h e 
r e s p e c t i v e c o u n s e l s ' r e c o l l e c t i o n s o f t h e n e g o t i a t i o n s l e a d i n g t o 
t h e p a y i n g a g e n c y ' s a p p r o v a l o f t h e t h i r d p a r t y s e t t l e m e n t , we 
c a n n o t c o n c l u d e t h a t t h e r e was a " m e e t i n g o f t h e m i n d s " s u f f i c i e n t 
t o c o n s t i t u t e an o r a l a g r e e m e n t r e g a r d i n g t h i s i s s u e . 

I n asmuch as each c o u n s e l a p p a r e n t l y had a d i f f e r e n t 
u n d e r s t a n d i n g c o n c e r n i n g t h e amount and c o m p o s i t i o n o f t h e p a y i n g 
a g e n c y ' s l i e n a t t h e t i m e t h e t h i r d p a r t y s e t t l e m e n t was a c h i e v e d , 
we t u r n t o t h e w r i t t e n r e c o r d t o r e a c h a r e s o l u t i o n o f t h i s 
m a t t e r . The r e c o r d e s t a b l i s h e s t h a t t h e p a y i n g agency p r o v i d e d 
c l a i m a n t w i t h a w r i t t e n " u p d a t e " d e t a i l i n g i t s c l a i m c o s t s . T h i s 
" u p d a t e " was s u b m i t t e d a t a t i m e when t h e agency a n t i c i p a t e d t h a t 
s e t t l e m e n t n e g o t i a t i o n s e i t h e r w e r e , o r w o u l d be, p r o c e e d i n g . 
Because t h e p a y i n g a g e n c y ' s w r i t t e n r e p r e s e n t a t i o n c o n c e r n i n g i t s 
" u p d a t e d l i e n amounts" d i d n o t i n c l u d e f u t u r e c l a i m c o s t s and 
s i n c e t h e i s s u e o f a l i e n f o r f u t u r e c l a i m c o s t s was n o t 
documented u n t i l a f t e r t h e t h i r d p a r t y s e t t l e m e n t was r e a c h e d , we 
c o n c l u d e t h a t t h e agency may n o t c l a i m t h o s e c o s t s as p a r t o f i t s 
t h i r d p a r t y l i e n . See E s t a t e o f T r o y Vance v. W i l l i a m s , s u p r a . 
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A c c o r d i n g l y , we h o l d t h a t t h e p a y i n g agency i s n o t 
e n t i t l e d t o t h e r e m a i n i n g b a l a n c e o f p r o c e e d s f r o m t h e t h i r d p a r t y 
s e t t l e m e n t . C o n s e q u e n t l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e t h e r e m a i n i n g b a l a n c e t o c l a i m a n t as a " j u s t and 
p r o p e r " d i s t r i b u t i o n . See ORS 656.593( 3 ) ; 656 . 5 9 3 ( 1 ) ( d ) . 

I T I S SO ORDERED. • 

TIMOTHY W. ELDER, Claimant WCB 85-05329 
Mai agon & Moore, Claimant's Attorneys February 22, 1989 
Rankin, et a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t 
o f A p p e a l s . E l d e r v. W i l l a m e t t e I n d u s t r i e s , I n c . , 92 Or App 593 
( 1 9 8 8 ) . The c o u r t has r e v e r s e d o u r p r i o r o r d e r w h i c h had a f f i r m e d 
w i t h o u t o p i n i o n R e f e r e e G r u b e r ' s o r d e r u p h o l d i n g t h e c l o s u r e o f 
c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome c l a i m and d e c l i n i n g t o 
award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s . We have been 
i n s t r u c t e d t o r e c o n s i d e r t h i s case i n l i g h t o f t h e c o u r t ' s o p i n i o n 
i n A r m s t r o n g v. A s t e n - H i l l Co., 90 Or App 200, 205 ( 1 9 8 8 ) . A f t e r 
c o n d u c t i n g o u r r e c o n s i d e r a t i o n , we i s s u e t h e f o l l o w i n g o r d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e G r u b e r ' s o r d e r 
w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome . 
c l a i m was n o t p r e m a t u r e l y c l o s e d ; and ( 2 ) d e c l i n e d t o award 
a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . The i s s u e s a r e 
p r e m a t u r e c l a i m c l o s u r e and e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s . We a f f i r m . 

FINDINGS OF FACT 

I n May 1984, c l a i m a n t f i l e d a c l a i m r e l a t e d t o w r i s t 
p a i n . The c o n d i t i o n was d i a g n o s e d as b i l a t e r a l c a r p a l t u n n e l 
syndrome and t h e c l a i m was a c c e p t e d . C l a i m a n t u n d e r w e n t s u r g e r y t o 
r e l i e v e n e r v e e n t r a p m e n t i n t h e r i g h t w r i s t i n June 1984. He 
u n d e r w e n t s i m i l a r s u r g e r y f o r t h e l e f t w r ^ s t i n September 1984. 

C l a i m a n t was r e l e a s e d t o r e t u r n t o h i s r e g u l a r work i n 
December 1984. A D e t e r m i n a t i o n O r d e r s u b s e q u e n t l y c l o s e d t h e c l a i m 
i n March 1985 and awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y . 
F o l l o w i n g h i s r e t u r n t o w o r k , c l a i m a n t a g a i n e x p e r i e n c e d numbness 
and t i n g l i n g i n h i s hands. H i s c l a i m was r e o p e n e d i n A p r i l 1985 
due t o t h e s e c o n t i n u e d symptoms. 

I n A u g u s t 1985, c l a i m a n t was r e f e r r e d t o Dr. B u t t e r s , 
o r t h o p e d i s t , f o r f u r t h e r e v a l u a t i o n and t r e a t m e n t o f h i s w r i s t 
p r o b l e m s . Dr. B u t t e r s o r i g i n a l l y f e l t t h a t c l a i m a n t m i g h t r e q u i r e 
a d d i t i o n a l s u r g e r y ; h o wever, n e r v e c o n d u c t i o n s t u d i e s p r o v e d t o be 
w i t h i n n o r m a l l i m i t s . Dr. B u t t e r s t h e n r e f e r r e d c l a i m a n t t o 
Dr. T h a y e r , o r t h o p e d i s t , f o r an a d d i t i o n a l o p i n i o n a b o u t t h e need 
f o r s u r g e r y . 

I n December 1985, Dr. Thayer i n d i c a t e d t h a t he w o u l d be 
h e s i t a n t t o recommend s u r g e r y as n e r v e c o n d u c t i o n s t u d i e s were 
w i t h i n n o r m a l l i m i t s . P r i o r t o t h i s t i m e , c l a i m a n t had a l s o been 
examined by Dr. E l l i s o n , o r t h o p e d i s t . I n O c t o b e r 1985 Dr. E l l i s o n 
had f e l t t h a t c l a i m a n t p r o b a b l y needed s u r g e r y , b u t d i d n o t 
recommend i t u n l e s s Dr. B u t t e r s was so i n c l i n e d . 

F o l l o w i n g h i s r e v i e w o f Dr. T h a y e r ' s c o n s u l t a t i o n , 
Dr. B u t t e r s , i n a l e t t e r d a t e d J a n u a r y 17, 1986, i n f o r m e d t h e 
s e l f - i n s u r e d e m p l o y e r t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and 
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t h a t he had n o t h i n g f u r t h e r t o o f f e r him m e d i c a l l y a t t h a t t i m e . 
On F e b r u a r y 7, 1986, Dr. B u t t e r s w r o t e t h e e m p l o y e r a g a i n and n o t e d 
t h a t he had no f u r t h e r t r e a t m e n t - o r wo r k u p t o o f f e r c l a i m a n t . He : 

f u r t h e r n o t e d t h a t c l a i m a n t d i d n o t need any s u r g i c a l - t r e a t m e n t and 
recommended e l e c t r i c a l s t u d i e s o n l y as a f i n a l d o c u m e n t a t i o n o f t h e 
c l a i m . 

C l a i m a n t ' s c l a i m was c l o s e d by a F e b r u a r y 1986 
D e t e r m i n a t i o n O r d e r w h i c h f o u n d him t o be m e d i c a l l y s t a t i o n a r y as 
o f J a n u a r y 17, 1986 and t e r m i n a t e d t e m p o r a r y d i s a b i l i t y b e n e f i t s as 
o f t h a t d a t e . 

I n March 1986, c l a i m a n t was examined by Dr. Fleshman, 
o r t h o p e d i s t , who had seen c l a i m a n t e l e v e n months e a r l i e r . 
Dr. Fleshman r e p o r t e d t h a t c l a i m a n t had no " m a j o r " ' p r o b l e m s w i t h 
h i s hands and f e l t t h a t c l a i m a n t ' s d i f f i c u l t i e s a t work w o u l d be 
b e t t e r r e s o l v e d t h r o u g h l a b o r a r b i t r a t i o n r a t h e r t h a n on a m e d i c a l 
l e v e l . 

On A p r i l 28, 1986, c l a i m a n t was a g a i n examined by 
Dr. E l l i s o n . A t t h a t t i m e , c l a i m a n t c o m p l a i n e d t h a t h i s symptoms 
were i n c r e a s i n g i n s e v e r i t y and t h a t he e x p e r i e n c e d numbness, t h r e e 
t o f o u r t i m e s d u r i n g t h e week, a t n i g h t w h i l e s l e e p i n g . Dr. 
E l l i s o n recommended t h a t c l a i m a n t u n d e r g o . a m i c r o s c o p i c n e u r o l y s i s 
o f b o t h n e r v e s . The c l a i m was t h e n r e o p e n e d and t e m p o r a r y 
d i s a b i l i t y b e n e f i t s were r e i n s t a t e d as o f A p r i l 28, 1986. 

Dr. E l l i s o n p e r f o r m e d a d d i t i o n a l s u r g e r i e s on t h e 
c l a i m a n t ' s w r i s t s i n A u g u s t and September o f 1986, w i t h 
s a t i s f a c t o r y r e s u l t s . C l a i m a n t r e t u r n e d t o h i s n o r m a l j o b d u t i e s 
on November 10, 1986. ' , 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y f r o m J a n u a r y 17, 1986 
u n t i l A p r i l 28, 1986. 

CONCLUSIONS OF LAW 

The R e f e r e e f o u n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
b e t w e e n J a n u a r y 17, 1986 and A p r i l 28, 1986. We a g r e e based on t h e 
f o l l o w i n g r e a s o n i n g . 

I n o r d e r t o e s t a b l i s h t h a t t h e F e b r u a r y 1986 
D e t e r m i n a t i o n O r d e r p r e m a t u r e l y c l o s e d h i s c l a i m , c l a i m a n t must 
d e m o n s t r a t e t h a t he was n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e o f 
c l o s u r e . S c h e u n i n g v. J . R. S i m p l o t s. Company, 84 Or App 622, 625. 
( 1 9 8 7 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r t h e r m a t e r i a l 
i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l . t r e a t m e n t o r 
t h e p a s s a g e o f t i m e . " ORS 6 5 6 . 0 0 5 ( 1 7 ) . 

Dr. B u t t e r s , c l a i m a n t ' s t r e a t i n g p h y s i c i a n a t t h e t i m e o f 
c l a i m c l o s u r e , o p i n e d t h a t c l a i m a n t was s t a t i o n a r y as o f 
J a n u a r y 17, 1986 and t h a t t h e r e was n o t h i n g f u r t h e r he c o u l d 
m e d i c a l l y do f o r c l a i m a n t . Dr. B u t t e r s ' o p i n i o n was c o r r o b o r a t e d 
by t h e c o n s u l t i n g p h y s i c i a n , Dr. T h a y e r . We a g r e e w i t h t h e R e f e r e e 
t h a t Dr. B u t t e r s ' l e t t e r o f F e b r u a r y 7, 1986 i s somewhat c o n f u s i n g 
i n t h a t he recommends c l o s u r e a f t e r n e r v e c o n d u c t i o n s t u d i e s 
s c h e d u l e d f o r March 3, 1986. However, t h e same l e t t e r n o t e d t h a t 
t h e c o n d u c t i o n s t u d i e s were needed o n l y as a f i n a l d o c u m e n t a t i o n 
and r e p e a t e d Dr. B u t t e r s ' J a n u a r y 17, 1986 s t a t e m e n t t t h a t no 
f u r t h e r t r e a t m e n t was e i t h e r n e c e s s a r y or c o n t e m p l a t e d . 
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Dr. F l e shman, who had t r e a t e d c l a i m a n t 11 months p r i o r , 
e x a m ined c l a i m a n t a g a i n on March 19, 1986. Dr. Fleshman f e l t t h a t 
c l a i m a n t was a d i f f i c u l t p a t i e n t w i t h a t y p i c a l c o m p l a i n t s and 
r e p o r t e d t h a t he had no " m a j o r " d i f f i c u l t i e s w i t h h i s hands.-
Dr. Fleshman c o n c l u d e d t h a t f r o m an a n a t o m i c p o i n t o f v i e w , 
c l a i m a n t s h o u l d have no p r o b l e m s c o n t i n u i n g w i t h h i s r e g u l a r w o r k , 
b u t t h a t t h e s i t u a t i o n w o u l d be b e t t e r r e s o l v e d on a l a b o r 
a b i t r a t i o n l e v e l , r a t h e r t h a n a m e d i c a l l e v e l . 

Dr. E l l i s o n , who p e r f o r m e d c l a i m a n t ' s most r e c e n t 
s u r g e r i e s , n o t e d i n a June 1986 r e p o r t t h a t c l a i m a n t had n o t been 
m e d i c a l l y s t a t i o n a r y s i n c e he had examined him on A p r i l 28, 1986. 
I n t h e A p r i l 28, 1986 r e p o r t , Dr. E l l i s o n - n o t e d t h a t c l a i m a n t ' s 
p a i n c o m p l a i n t s had i n c r e a s e d i n s e v e r i t y s i n c e he had l a s t seen 
c l a i m a n t i n O c t o b e r 1985. 

I n l i g h t o f t h e f o r e g o i n g m e d i c a l e v i d e n c e , we f i n d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y on J a n u a r y 17, 1986. I n m a k i n g 
t h i s f i n d i n g we a r e p e r s u a d e d by t h e r e p o r t s o f D r s . B u t t e r s , 
T h a y e r , and Fleshman. We f u r t h e r f i n d t h a t c l a i m a n t ' s c o n d i t i o n 
w o r s e n e d i n A p r i l 1986, p r o m p t i n g Dr. E l l i s o n t o r e p o r t t h a t he was 
n o t s t a t i o n a r y as o f t h a t d a t e . N o t h i n g i n Dr. E l l i s o n ' s r e p o r t 
i n d i c a t e s t h a t c l a i m a n t was n o t s t a t i o n a r y p r i o r t o t h a t d a t e . 
T h e r e i s no o t h e r p e r s u a s i v e e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y between J a n u a r y 17, 1986 and A p r i l 28, 
1986. A c c o r d i n g l y , t h e c l a i m was n o t c l o s e d p r e m a t u r e l y by t h e 
F e b r u a r y 1986 D e t e r m i n a t i o n O r d e r . 

As we have f o u n d t h a t c l a i m a n t ' s c l a i m was n o t 
p r e m a t u r e l y c l o s e d , we f i n d t h a t c l a i m a n t i s n o t e n t i t l e d t o 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e t i m e p e r i o d 
b e t w e e n J a n u a r y 17, 1986 and A p r i l 28, 1986. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 26, 1987 i s a f f i r m e d . 

B o a r d Member C r i d e r , d i s s e n t i n g : 

C l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . The r e c o r d does 
n o t s u p p o r t t h e m a j o r i t y ' s c o n c l u s i o n t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on J a n u a r y 17, 1986. 

The m a j o r i t y r e l i e s on t h e o p i n i o n o f t r e a t i n g p h y s i c i a n 
B u t t e r s t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on t h a t d a t e . 
Dr. B u t t e r s ' o p i n i o n i s n o t p e r s u a s i v e . He i n i t i a l l y " l e a n e d 
t o w a r d " f u r t h e r s u r g e r y and changed h i s p o s i t i o n on t h e b a s i s o f 
Dr. T h a y e r ' s h e s i t a n c y t o p e r f o r m s u r g e r y i n l i g h t o f c l a i m a n t ' s 
n o r m a l e l e c t r i c a l s t u d i e s . However, Dr. T h a y e r d i d n o t recommend 
t h a t t h e m a t t e r be d r o p p e d and t h e c l a i m c l o s e d . He, i n s t e a d , 
recommended t h a t f u r t h e r s t u d i e s be p e r f o r m e d d u r i n g o r f o l l o w i n g 
a c t i v e hand use when c l a i m a n t was s y m p t o m a t i c . A l t h o u g h 
Dr. B u t t e r s s u b s e q u e n t l y r e v i s e d h i s o p i n i o n based on Dr. T h a y e r ' s 
r e p o r t , t h e r e i s no e v i d e n c e t h a t t h e a d d i t i o n a l s t u d i e s 
recommended by T h a y e r were e v e r p e r f o r m e d . 

F u r t h e r m o r e , t h e r e c o r d o t h e r w i s e d e m o n s t r a t e s t h a t 
c l a i m a n t w o u l d have b e n e f i t e d f r o m f u r t h e r s u r g e r y when he was 
f o u n d m e d i c a l l y s t a t i o n a r y i n J a n u a r y 1989. C o n t r a r y t o t h e 
m a j o r i t y ' s r a t i o n a l e , t h e f a c t t h a t c l a i m a n t ' s p a i n and numbness 
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w o r s e n e d f o l l o w i n g c l a i m c l o s u r e does n o t e s t a b l i s h t h a t f u r t h e r 
s u r g e r y c o u l d n o t have been e x p e c t e d t o p r o d u c e i m p r o v e m e n t i n 
J a n u a r y 1986. The r e p o r t f r o m c l a i m a n t ' s r e p e a t s u r g e r i e s i n 1 

September and A u g u s t 1986 p r o v i d e i m p o r t a n t a d d i t i o n a l i n f o r m a t i o n 
r e g a r d i n g h i s c o n d i t i o n i n J a n u a r y 1986. See S c h e u n i n g : v . J . R. 
S i m p l o t & Company, 84 Or App 622, 625 ( 1 9 8 7 ) . Those r e p o r t s 
document s c a r t i s s u e a t t h e s i t e o f c l a i m a n t ' s p r i o r c a r p a l t u n n e l 
o p e r a t i o n s . T h e r e i s n o t h i n g i n t h e r e c o r d t o s u g g e s t t h a t t h i s 
s c a r r i n g o c c u r r e d a f t e r c l a i m c l o s u r e . To t h e c o n t r a r y , c l a i m a n t ' s 
r e s i d u a l symptoms i n J a n u a r y 1986 s u g g e s t t h a t a s i g n i f i c a n t amount 
o f s c a r r i n g was p r e s e n t a t t h a t t i m e . M o r e o v e r , c l a i m a n t ' s r e p e a t 
s u r g e r i e s r e s u l t e d i n - a marked i m p r o v e m e n t i n t h e symptoms he was 
e x p e r i e n c i n g i n J a n u a r y 1986, as d i s t i n c t f r o m a mere r e s o l u t i o n o f 
t h e "worsened symptoms" he r e p o r t e d i n A p r i l 1986. 

I t , t h e r e f o r e , a p p e a r s t h a t c l a i m a n t c o u l d have been 
e x p e c t e d t o i m p r o v e w i t h f u r t h e r t r e a t m e n t a t t h e t i m e o f c l a i m 
c l o s u r e . A c c o r d i n g l y , t h e c l o s u r e s h o u l d have been s e t a s i d e as 
p r e m a t u r e and f u r t h e r t e m p o r a r y d i s a b i l i t y a w arded. 

CHARLES H. REIGARD, Claimant WCB 84-07376 
Michael Stebbins, Claimant's Attorney February 22, 1989 
Brian Pocock, Defense Attorney Order on Reconsideration 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r 
J a n u a r y 23, 1989 O r d e r on Review t h a t a f f i r m e d a R e f e r e e ' s o r d e r 
g r a n t i n g c l a i m a n t an award o f p e r m a n e n t t o t a l d i s a b i l i t y . 
S p e c i f i c a l l y , c l a i m a n t asks t h a t we e s t a b l i s h an e f f e c t i v e d a t e 
f o r t h e p e r m a n e n t t o t a l d i s a b i l i t y a w a r d. On r e c o n s i d e r a t i o n , 
c l a i m a n t ' s r e q u e s t i s d e n i e d . 

H e r e , c l a i m a n t r e q u e s t e d a h e a r i n g r e g a r d i n g a 
D e t e r m i n a t i o n O r d e r . He s o u g h t an award o f p e r m a n e n t t o t a l 
d i s a b i l i t y . The R e f e r e e g r a n t e d c l a i m a n t an award o f p e rmanent 
t o t a l d i s a b i l i t y , b u t d i d n o t e x p r e s s l y s p e c i f y an " e f f e c t i v e 
d a t e " f o r t h e a w a r d . The s e l f - i n s u r e d e m p l o y e r r e q u e s t e d Board 
r e v i e w , c o n t e n d i n g t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . C l a i m a n t n e i t h e r f o r m a l l y n o r i n f o r m a l l y f i l e d a 
c r o s s - r e q u e s t r e g a r d i n g t h e e f f e c t i v e d a t e o f h i s p e r m a n e n t t o t a l 
d i s a b i l i t y a w a r d . I n s t e a d , he s u b m i t t e d a r e s p o n d e n t ' s b r i e f 
d e f e n d i n g t h e R e f e r e e ' s o r d e r . 

We have p r e v i o u s l y c o n c l u d e d t h a t t h e e f f e c t i v e d a t e o f 
a p e r m a n e n t t o t a l d i s a b i l i t y award i s i m p l i c i t i n e v e r y case 
i n v o l v i n g s uch an a w ard. R o b e r t D. Hanks, 40 Van N a t t a 2067 
( 1 9 8 8 ) . However, Hanks i s d i s t i n g u i s h a b l e f r o m t h e p r e s e n t 
s i t u a t i o n . 

I n Hanks, t h e c l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g a 
D e t e r m i n a t i o n O r d e r , s e e k i n g an award o f p e r m a n e n t t o t a l 
d i s a b i l i t y . A l t h o u g h t h e c l a i m a n t d i d n o t s p e c i f y t h e d a t e he 
c o n t e n d e d t h e award s h o u l d be e f f e c t i v e , t h e R e f e r e e g r a n t e d 
p e r m a n e n t t o t a l d i s a b i l i t y e f f e c t i v e t h e d a t e o f h i s o r d e r . The 
i n s u r e r r e q u e s t e d r e v i e w o f t h e p e r m a n e n t t o t a l d i s a b i l i t y award 
and t h e c l a i m a n t c r o s s - r e q u e s t e d on t h e e f f e c t i v e d a t e . On B o a r d 
r e v i e w , t h e i n s u r e r c o n t e n d e d t h a t c l a i m a n t c o u l d n o t r a i s e t h e 
e f f e c t i v e d a t e i s s u e because he had f a i l e d t o r a i s e i t a t 
h e a r i n g . We r e j e c t e d t h e i n s u r e r ' s c o n t e n t i o n t h a t c l a i m a n t c o u l d 
n o t c h a l l e n g e t h e e f f e c t i v e d a t e f o r f a i l i n g t o r a i s e i t a t 
h e a r i n g , s a y i n g t h a t t h e e f f e c t i v e d a t e i s s u e i s i m p l i c i t i n any 
r e q u e s t f o r p e r m a n e n t t o t a l d i s a b i l i t y . C o n s e q u e n t l y , we 
p r o c e e d e d t o a d d r e s s t h e c r o s s - r e q u e s t . 
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S i m p l y p u t , Hanks s t a n d s f o r t h e p r o p o s i t i o n t h a t a 
c l a i m a n t r a i s e s t h e " e f f e c t i v e d a t e " i s s u e b e f o r e a R e f e r e e when 
he o r she see k s an award o f per m a n e n t t o t a l d i s a b i l i t y a t 
h e a r i n g . L i k e w i s e , t h e " e f f e c t i v e d a t e " i s s u e i s r a i s e d when a 
c l a i m a n t r e q u e s t s B o a r d r e v i e w o f a R e f e r e e ' s o r d e r t h a t d e c l i n e d 
t o g r a n t p e r m a n e n t t o t a l d i s a b i l i t y . See F l o y d W. F a r m e r , 40 Van 
N a t t a 1209 ( 1 9 8 8 ) ; Gene L. L a n c a s t e r , 40 Van N a t t a 979 ( 1 9 8 8 ) . 

P h r a s e d a n o t h e r way, t h e f a i l u r e t o e x p l i c i t l y r a i s e t h e 
" e f f e c t i v e d a t e " i s s u e when s e e k i n g p e r m a n e n t t o t a l d i s a b i l i t y a t 
h e a r i n g does n o t mean t h a t t h e i s s u e i s w a i v e d o r t h a t t h e R e f e r e e 
need n o t d e t e r m i n e t h e e f f e c t i v e d a t e based on t h e e v i d e n c e 
p r e s e n t e d . Y e t , such r e a s o n i n g does n o t mean t h a t we s h o u l d 
a d d r e s s t h e " e f f e c t i v e d a t e " i s s u e on Bo a r d r e v i e w when: ( 1 ) a 
R e f e r e e g r a n t s p e r m a n e n t t o t a l d i s a b i l i t y ; ( 2 ) t h e i n s u r e r 
c h a l l e n g e s t h e a w a r d ; and ( 3 ) n e i t h e r p a r t y r a i s e s t h e " e f f e c t i v e 
d a t e " i s s u e e i t h e r by f o r m a l o r i n f o r m a l r e q u e s t o r c r o s s - r e q u e s t . 

H e r e , t h e R e f e r e e ' s o r d e r d i d n o t e x p r e s s l y s e t an 
" e f f e c t i v e d a t e " f o r t h e pe r m a n e n t t o t a l d i s a b i l i t y . However, 
n e i t h e r p a r t y r a i s e d t h e " e f f e c t i v e d a t e " i s s u e e i t h e r f o r m a l l y o r 
i n f o r m a l l y a t h e a r i n g o r on Bo a r d r e v i e w . I n t h i s r e g a r d , we n o t e 
t h a t c l a i m a n t ' s r e s p o n d e n t ' s b r i e f c o n t a i n s a s t a t e m e n t t h a t he 
has been p e r m a n e n t l y and t o t a l l y d i s a b l e d s i n c e t h e i s s u a n c e o f 
t h e D e t e r m i n a t i o n O r d e r . Y e t , d e s p i t e t h i s s t a t e m e n t , c l a i m a n t 
d i d n o t seek m o d i f i c a t i o n o f any p o r t i o n o f t h e R e f e r e e ' s o r d e r . 
Such c i r c u m s t a n c e s do n o t l e a d us t o c o n c l u d e t h a t c l a i m a n t 
i n f o r m a l l y r a i s e d t h e " e f f e c t i v e d a t e " i s s u e on r e v i e w . 
T h e r e f o r e , we w i l l n o t a d d r e s s t h e i s s u e on m o t i o n f o r 
r e c o n s i d e r a t i o n . 

A c c o r d i n g l y , o u r p r i o r o r d e r i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and 
r e p u b l i s h o u r J a n u a r y 23, 1989 o r d e r i n i t s e n t i r e t y , e f f e c t i v e 
t h i s d a t e . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e 
o f t h i s o r d e r . 

I T I S SO ORDERED. 

IRIS J. WERTH, Claimant WCB 87-00672 
Welch, et a l . , Claimant's Attorneys February 22, 1989 
Schwabe, et a l . , Defense Attorneys Order on Reconsideration (Remanding) 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f o u r Orde r on Review 
(Remanding) d a t e d J a n u a r y 3 1 , 1989 t h a t v a c a t e d t h e R e f e r e e ' s 
o r d e r , w h i c h had s e t a s i d e t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f 
c l a i m a n t ' s t h o r a c i c i n j u r y c l a i m and a s s e s s e d a p e n a l t y and 
a s s o c i a t e d a t t o r n e y ' s f e e f o r an u n r e a s o n a b l e d e n i a l , and remanded 
t h e case t o t h e R e f e r e e . We a l s o i n s t r u c t e d t h e R e f e r e e t o 
c o n d u c t f u r t h e r p r o c e e d i n g s where t h e e m p l o y e r w o u l d d i s c l o s e a 
p r e v i o u s l y - w i t h h e l d s t a t e m e n t f r o m an i n v e s t i g a t o r , u n l e s s t h e 
e m p l o y e r c o u l d c o n v i n c e t h e R e f e r e e t h a t i t had a v a l i d r e a s o n f o r 
n o n d i s c l o s u r e o f t h e s t a t e m e n t . 

A s s e r t i n g t h a t o u r o r d e r d i d n o t d i s a l l o w o r r e d u c e h e r 
c o m p e n s a t i o n , c l a i m a n t a s k s t h a t we award a r e a s o n a b l e a t t o r n e y 
f e e f o r her c o u n s e l ' s s e r v i c e s on Board r e v i e w . A l t e r n a t i v e l y , 
c l a i m a n t r e q u e s t s t h a t t h e R e f e r e e be i n s t r u c t e d t o award such a 
f e e f o r s e r v i c e s on r e v i e w s h o u l d t h e R e f e r e e c o n t i n u e t o f i n d t h e 
c l a i m c o m p e n s a b l e on remand. 

I f a r e q u e s t f o r Board r e v i e w i s i n i t i a t e d by a c a r r i e r 
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and the Board f i n d s t h a t t h e compensation awarded t o a c l a i m a n t 
s h o u l d not be d i s a l l o w e d or reduced, the c a r r i e r s h a l l be r e q u i r e d 
t o pay a reasonable a t t o r n e y fee i n an amount s e t by the'Board f o r 
c l a i m a n t ' s counsel's s e r v i c e s on review. ORS 656 .382 (2 ) . Gur 
r u l e s r e f e r t o such an. a t t o r n e y fee as an'^assessed f e e . " 'GAR 
438-15-005 (2 ) ; 438-15-070 . -

Here, as p r e v i o u s l y n o t e d , we remanded t he case t o t h e 
Referee w i t h ; i n s t r u c t i o n s t o conduct f u r t h e r p r o c e e d i n g s . I n 
doi n g so, t h e Referee's o r d e r , which had found the c l a i m 
compensable, was vacated. 

Inasmuch as the Referee's order has been v a c a t e d , i t 
would be premature f o r us t o f i n d t h a t " c l a i m a n t ' s compensation 
has not been d i s a l l o w e d or reduced." Rather, such a d e t e r m i n a t i o n 
w i l l n o t be p o s s i b l e u n t i l t h e Referee f o l l o w s our i n s t r u c t i o n s 
and i s s u e s an Order on Remand. Consequently, on remand, i f t h e 
Referee subs e q u e n t l y concludes t h a t c l a i m a n t ' s compensation should 
not be d i s a l l o w e d or reduced as a r e s u l t of the employer's request 
f o r Board r e v i e w , he i s d i r e c t e d t o award c l a i m a n t ' s counsel an 
a t t o r n e y fee f o r s e r v i c e s rendered on review. 

A c c o r d i n g l y , t h e motion f o r r e c o n s i d e r a t i o n i s g r a n t e d 
and our p r i o r order w i t h d r a w n . On r e c o n s i d e r a t i o n , , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our January 3 1 , 
1989 order i n i t s e n t i r e t y , e f f e c t i v e t h i s d a t e . The p a r t i e s ' 
r i g h t s o f appeal s h a l l run from the date o f t h i s o r d e r . 

IT IS SO ORDERED. 

DANNY R. AKERS, Claimant WCB 86-11855 
Vick & Gutzler, Claimant's Attorneys February 23, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Mulder's o r d e r t h a t 
upheld t h e i n s u r e r ' s "back up" d e n i a l of claimantVs back i n j u r y c l a i m 
and d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . We a f f i r m . 

.ISSUES 

1. Whether the i n s u r e r ' s "back up" d e n i a l of c l a i m a n t ' s 
accepted c l a i m was supported by f r a u d , m i s r e p r e s e n t a t i o n or o t h e r 
i l l e g a l a c t i v i t y . 

2. I f t (he i n s u r e r ' s , "back up" d e n i a l was- p r o p e r , whether 
c l a i m a n t ' s back c o n d i t i o n was compensable. 

FINDINGS OF FACT 

Claimant f i l e d an 801 form w i t h the- employer, a l l e g i n g t h a t 
an o n - t h e - j o b i n j u r y o c c u r r e d on May 23, 1986. The ,8 0-1 r e p o r t e d t h a t 
C h a r l e y Clemens, a co-worker, witnessed c l a i m a n t l e a n i n g t o h i s l e f t 
on a man l i f t when Mr. Clemens pushed the "up." b u t t o n . This sudden 
movement a l l e g e d l y ' caused a sharp p a i n i n c l a i m a n t ' s back.. 

On June 9, 1986, the i n s u r e r accepted and processed 
c l a i m a n t ' s c l a i m as n o n d i s a b l i n g . 

I n 1976 c l a i m a n t had s u s t a i n e d a neck i n j u r y as a r e s u l t o f 
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a motor v e h i c l e a c c i d e n t . During the 1970's he t r e a t e d w i t h a d o c t o r 
" q u i t e a few t i m e s " as a r e s u l t of t h i s i n j u r y . 

I n 1981 c l a i m a n t was s e r i o u s l y i n j u r e d w h i l e i n the U.S. 
Army. He was t r a v e l i n g i n a p e r s o n n e l t r a n s p o r t e r , which was 
rear-ended by a s e m i - t r u c k . Claimant was thrown from the t r u c k , 
i n j u r i n g h i s neck, middle back and lower back. He was r e l e a s e d from 
medical care and advised not t o l i f t more than 15 t o 20 pounds. 
He wore a neck brace f o r one or two months subsequent t o t h i s 
a c c i d e n t and had headaches o c c a s i o n a l l y , which u l t i m a t e l y s u b s i d e d . 

On December 7, 1985, c l a i m a n t f e l l a t an auto s u p p l y 
company i n j u r i n g h i s back a g a i n . At t h a t t i m e , c l a i m a n t had been 
t r e a t i n g w i t h Dr. Brown f o r years f o r h i s back problems. Claimant's 
back c o m p l a i n t s c o n t i n u e d t h r o u g h a t l e a s t January, 1986. 

At h e a r i n g , however, c l a i m a n t s t a t e d t h a t he had no low 
back problems f o r two years p r e c e d i n g h i s May 23, 1986 i n j u r y . He 
l a t e r i n d i c a t e d t h a t he meant no "major" problems. 

Claimant b e l i e v e d t h a t h i s f i r s t v i s i t w i t h Dr. Mulrooney's 
o f f i c e was the same day of the i n j u r y . Dr. Mulrooney's r e c o r d s , 
however, r e v e a l e d t h a t May 27 was h i s f i r s t v i s i t . 

The h i s t o r y g i v e n t o Dr. Mulrooney by c l a i m a n t was t h a t 
w h i l e he was l e a n i n g over the r i g h t s i d e of a " m a n l i f t " a t work, when 
Mr. Clemens suddenly, pushed the "up" b u t t o n . 

The h i s t o r y g i v e n t o Dr. Bussanich by c l a i m a n t was t h a t 
w h i l e he was i n t he process of bending over t o p i c k up something 
i n s i d e the h y d r a u l i c l i f t cage, i t suddenly went up, c a u s i n g 
immediate low back p a i n and p a i n down both l e g s . Dr. Bussanich 
diagnosed: (1) marked lumbosacral s p r a i n / s t r a i n w i t h a t t e n d a n t 
m y o f a s c i t i s , s y n d e s m i t i s , accompanying b i l a t e r a l r a d i c u l a r s i g n s ; and 
(2) c e r v i c o t h o r a c i c s t r a i n . 

On May 27,. 1986, Dr. Mulrooney began t r e a t i n g c l a i m a n t f o r 
b i l a t e r a l s a c r o i l i a c d y s f u n c t i o n as w e l l as mid back and neck 
d y s f u n c t i o n . Dr. Mulrooney opined t h a t , i n s p i t e of the presence of 
p r e v i o u s impairment, the n a t u r e of the man l i f t a c c i d e n t as d e s c r i b e d 
by c l a i m a n t , and the e x t e n t of c l a i m a n t ' s i n j u r y w a r r a n t e d a 
c l a s s i f i c a t i o n of h i s c o n d i t i o n as a new i n j u r y and not an 
e x a c e r b a t i o n of the 1981 i n j u r y . There was no medical evidence t o 
the c o n t r a r y . 

Claimant missed no time from work f o l l o w i n g the a l l e g e d 
i n c i d e n t of May 23, 1986. 

On the weekend of June 28, 1986, c l a i m a n t ' s c o n d i t i o n 
exacerbated w h i l e moving l a r g e a u t o m o b i l e * p a r t s . T h i s a c t i v i t y was 
not j o b - r e l a t e d and d i d not produce a new' i n j u r y or a s u b s t a n t i a l 
worsening of the c o n d i t i o n t h a t c l a i m a n t p r e s e n t e d t o Dr. Mulrooney 
on May 27, 1986. Dr. Mulrooney b e l i e v e d t h a t the June 28 i n j u r y was 
an e x a c e r b a t i o n of the May 23 i n c i d e n t . There was no m e d i c a l 
evidence t o the c o n t r a r y . 

On J u l y 1, 1986, Dr. Mulrooney took c l a i m a n t o f f work. He 
d i d not r e t u r n u n t i l September 22, 1986, when Dr. Mulrooney r e l e a s e d 
him f o r h i s r e g u l a r d u t i e s . 

On J u l y 25, 1986, the i n s u r e r denied c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , a l l e g i n g t h a t c l a i m a n t ' s c u r r e n t d i s a b i l i t y r e s u l t e d from the 
June 28 noncompensable l i f t i n g i n c i d e n t . 
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Claimant had a h i s t o r y o f s e i z u r e s t h a t were c o n t r o l l e d 
w i t h m e d i c a t i o n u n t i l the age of 21. At t h a t t i m e , the m e d i c a t i o n 
was d i s c o n t i n u e d and the s e i z u r e s d i d not r e t u r n . 

On August 2, 1986, c l a i m a n t f e l l down some steps when h i s 
l e g s gave o u t . As a r e s u l t , he s u s t a i n e d an acute, c e r v i c a l , and 
lumbar s t r a i n . A s e i z u r e d i s o r d e r was r u l e d out,. 

On September 23, 1986, the i n s u r e r issued a "back up" 
d e n i a l of c l a i m a n t ' s e n t i r e c l a i m , a l l e g i n g t h a t a thoro u g h 
i n v e s t i g a t i o n had r e v e a l e d t h a t the May 23, 1986 i n c i d e n t had never 
o c c u r r e d . 

On November 6, 1986, c l a i m a n t stopped t r e a t m e n t w i t h 
Dr. Mulrooney. However, he c o n t i n u e d t o exp e r i e n c e back p a i n and, on 
December 29, 1986, r e t u r n e d t o the d o c t o r ' s c l i n i c f o r r e e v a l u a t i o n . 
Dr. Mulrooney again took c l a i m a n t o f f work-. 

On February 2, 1987, Dr. Mulrooney r e l e a s e d c l a i m a n t f o r 
work w i t h r e s t r i c t i o n s of no l i f t i n g g r e a t e r than 25 pounds and no 
r e p e t i t i v e bending or s t o o p i n g . 

We e x p r e s s l y f i n d t h a t c l a i m a n t was not. c r e d i b l e and we do 
not r e l y on h i s t e s t i m o n y . We make t h i s f i n d i n g based on t h e . 
i n c o n s i s t e n c i e s and evasions of h i s t e s t i m o n y as w e l l as the 
t e s t i m o n y o f Mr. Clemens. For example, c l a i m a n t s t a t e d t o the 
i n s u r e r ' s i n v e s t i g a t o r t h a t he had gone t o Dr. Mulrooney's o f f i c e the 
same day of the i n j u r y . The d o c t o r ' s r e c o r d s , however, r e v e a l e d t h a t 
May 27 was c l a i m a n t ' s f i r s t v i s i t . Dr. Brown's c h a r t notes r e v e a l e d 
t h a t c l a i m a n t had s u f f e r e d back problems f o r years and was s t i l l 
b e i n g t r e a t e d as l a t e as January, 1986 f o r those same problems. 
Claimant t e s t i f i e d , t o the c o n t r a r y , t h a t he had exp e r i e n c e d no back 
problems f o r two years p r i o r t o the, man l i f t i n c i d e n t ; . A l s o , w h i l e 
some medical documents r e p o r t e d t h a t c l a i m a n t had leaned t o the l e f t 
over the man l i f t , o t h e r s r e p o r t e d c l a i m a h t l e a n i n g t o the r i g h t . 

We a l s o agree w i t h the Referee t h a t t h e r e was no reason t o 
q u e s t i o n t h e c r e d i b i l i t y of Mr. Clemens' t e s t i m o n y . He s t a t e d t h a t 
he would "cover" f o r c l a i m a n t unless l i t i g a t i o n ensued; he d i d 
e x a c t l y t h a t . D e s p i t e c l a i m a n t ' s counsel's v i g o r o u s cross 
e x a m i n a t i o n , no apparent motive f o r Mr. Clemens t o l i e was r e v e a l e d . 
At t h e time of the h e a r i n g , Mr. Clemens was no lo n g e r working f o r t h e 
employer. T h e r e f o r e , we e x p r e s s l y adopt Mr. Clemens' v e r s i o n of t h e 
May 23 i n c i d e n t and f i n d t h a t c l a i m a n t d i d not s u s t a i n an i n j u r y on 
t h a t d a t e . 

CONCLUSIONS OF LAW 

ORS 656.262(6) s t a t e s t h a t " [ w j r i t t e n n o t i c e o f acceptance 
or d e n i a l of the c l a i m s h a l l be f u r n i s h e d t o the c l a i m a n t by the 
i n s u r e r or s e l f - i n s u r e d employer w i t h i n 60 days a f t e r t h e employer 
has n o t i c e or knowledge o f the c l a i m . . ." This s t a t u t e has been 
i n t e r p r e t e d t o h o l d t h a t , when an i n s u r e r has n o t i f i e d a c l a i m a n t 
t h a t h i s c l a i m has been accepted, the i n s u r e r may n o t , i n the absence 
of f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y , deny t h e 
c o m p e n s a b i l i t y o f the c l a i m . Bauman v. SAIF, 295 Or 788, 794 (1983); 
P i n k e r t o n , I n c . v. Brandner, 83 Or App 671, 673 (198 7 ) ; Parker v. D. 
R. Johnson Lumber Co., 70 Or App 683, 686 (198 4 ) . 

Where a "back up" d e n i a l i s i n v o l v e d , the burden o f going 
f o r w a r d w i t h evidence of f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l 
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a c t i v i t y l i e s w i t h the i n s u r e r . Once the i n s u r e r shows a Bauman 
e x c e p t i o n by a preponderance of the evidence, i t i s the c l a i m a n t ' s 
u l t i m a t e burden t o prove the c o m p e n s a b i l i t y of the c l a i m . Skinner v. 
SAIF, 66 Or App 467 ( 1 9 8 4 ) . 

On May 27, 1986, c l a i m a n t f i l e d an 801 form a l l e g i n g t h a t 
w h i l e w o r k i n g f o r the employer on May 23, 1986, he s u s t a i n e d a low 
back i n j u r y . A c c o r d i n g t o t h a t form, c l a i m a n t was s t a n d i n g on a 
h y d r a u l i c man l i f t , l e a n i n g t o h i s l e f t , when Charley Clemens, a 
co-worker, pushed the "up" b u t t o n . The sudden movement a l l e g e d l y 
caused c l a i m a n t t o f e e l a sharp p a i n i n h i s back. 

On June 9, 1986, the i n s u r e r accepted c l a i m a n t ' s c l a i m f o r 
i n j u r y and c l a s s i f i e d t he c l a i m as n o n d i s a b l m g . On the weekend o f 
June 28, 1986, c l a i m a n t aggravated h i s back c o n d i t i o n w h i l e - m o v i n g 
l a r g e a u t o m o b i l e p a r t s . That a c t i v i t y was not j o b - r e l a t e d . 

On J u l y 1 , 1986, Dr. Mulrooney a u t h o r i z e d temporary t o t a l 
d i s a b i l i t y f o r c l a i m a n t . On J u l y 25, 1986 the i n s u r e r i s s u e d a 
d e n i a l of c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n b e n e f i t s , a l l e g i n g t h a t 
c l a i m a n t ' s c u r r e n t d i s a b i l i t y was a r e s u l t of the June 28 l i f t i n g 
i n c i d e n t . 

On September 23, 1986, the i n s u r e r i s s u e d a "back up" 
d e n i a l of the e n t i r e c l a i m . The b a s i s of t h a t d e n i a l was t h a t , 
f o l l o w i n g a thorough i n v e s t i g a t i o n i n t o the c i r c u m s t a n c e s s u r r o u n d i n g 
the a l l e g e d i n c i d e n t of May 23, 1986, i t d i d not appear t h a t an 
a c c i d e n t had ever o c c u r r e d . 

There was no medical evidence t o c o n t r a d i c t Dr. Mulrooney's 
a s s e r t i o n t h a t the May 23 i n c i d e n t , as d e s c r i b e d by c l a i m a n t , caused 
a new i n j u r y and was not an e x a c e r b a t i o n of c l a i m a n t ' s 1981 i n j u r y . 
The i n v e s t i g a t i o n which produced the "back up" d e n i a l was c e n t e r e d 
around statements made by c l a i m a n t ' s a l l e g e d w i t n e s s t o the May 23 
i n c i d e n t , Charley Clemens. T h e r e f o r e , the p r o p r i e t y o f the i n s u r e r ' s 
d e n i a l hinged upon the c r e d i b i l i t y o f c l a i m a n t and Mr. Clemens. 

At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t on May 23, 1986 he and 
h i s co-workers were b e g i n n i n g t o do the " h i g h work." He a l l e g e d 
t h a t , a t t h a t t i m e , he bent over t o p i c k up something w h i l e on the 
h y d r a u l i c l i f t and Mr. Clemens h i t the "up" b u t t o n . As a r e s u l t o f 
the unexpected j o l t , c l a i m a n t f e l t a sharp p a i n i n h i s back. 
Claimant wrote " r e i n j u r y " on the 801 f o r m , but e x p l a i n e d t h a t he was 
r e f e r r i n g t o h i s 1981 i n j u r y , not w a n t i n g the employer t o t h i n k t h a t 
he was h i d i n g a n y t h i n g . 

Mr. Clemens t e s t i f i e d t h a t he worked f o r the employer i n 
May 1986. He s t a t e d t h a t c l a i m a n t had asked him t o say t h a t he was 
on the man l i f t , l e a n i n g t o t h e l e f t , when Mr. Clemens pushed t h e 
"up" b u t t o n , t h e r e b y c a u s i n g a sharp p a i n i n c l a i m a n t ' s back. Mr. 
Clemens agreed t o "cover" c l a i m a n t and s u p p o r t the a s s e r t i o n o f 
i n j u r y , u n l e s s the case went t o c o u r t . I f i t came t o t h a t , he would 
not p e r j u r e h i m s e l f . Mr. Clemens d i d not remember c l a i m a n t b e i n g on 
the man l i f t . Nor d i d he remember c l a i m a n t ever s a y i n g t h a t he h u r t 
h i m s e l f on the j o b . 

Robin Eidem, who was p r e v i o u s l y s a f e t y d i r e c t o r f o r the 
employer, where he had worked a p p r o x i m a t e l y t e n months, s t a t e d t h a t 
i t was " p o s s i b l e " t h a t the man l i f t c o u l d cause the type of i n j u r y 
c l a i m a n t d e s c r i b e d . 

The Referee e x p l i c i t l y found t h a t c l a i m a n t ' s c r e d i b i l i t y 
and r e l i a b i l i t y were eroded by i n c o n s i s t e n c i e s and evasions i n h i s 
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Claimant had a h i s t o r y o f s e i z u r e s t h a t were c o n t r o l l e d 
w i t h m e d i c a t i o n u n t i l t h e age of 21. At t h a t t i m e , , t h e m e d i c a t i o n 
was d i s c o n t i n u e d and the s e i z u r e s d i d not r e t u r n . 

On August 2, 1986, c l a i m a n t f e l l down some st e p s when h i s 
l e g s gave o u t . As a r e s u l t , he s u s t a i n e d an acute c e r v i c a l and 
lumbar s t r a i n . A s e i z u r e d i s o r d e r was r u l e d out.. 

On September 23, 1986, the i n s u r e r issued a "back up" 
d e n i a l of c l a i m a n t ' s e n t i r e c l a i m , a l l e g i n g t h a t a th o r o u g h 
i n v e s t i g a t i o n had r e v e a l e d t h a t the May 23, 1986 i n c i d e n t had never 
o c c u r r e d . 

On November 6, 1986, c l a i m a n t stopped t r e a t m e n t w i t h 
Dr. Mulrooney.. However, he c o n t i n u e d t o exp e r i e n c e back .pain and, on 
December 29, 1986, r e t u r n e d t o the d o c t o r ' s c l i n i c f o r r e e v a l u a t i o n . 
Dr.. Mulrooney again .took c l a i m a n t o f f work. 

On February 2, 1987, Dr. Mulrooney r e l e a s e d c l a i m a n t f o r 
work w i t h r e s t r i c t i o n s of no. l i f t i n g g r e a t e r than. 25 pounds and no 
r e p e t i t i v e bending or s t o o p i n g . 

We e x p r e s s l y f i n d t h a t c l a i m a n t was not c r e d i b l e and we do 
not r e l y on h i s t e s t i m o n y . We make t h i s f i n d i n g based on t h e . 
i n c o n s i s t e n c i e s arid evasions of h i s t e s t i m o n y as w e l l as the 
t e s t i m o n y of Mr. Clemens. For example, c l a i m a n t s t a t e d t o t h e 
i n s u r e r ' s i n v e s t i g a t o r t h a t he had gone t o Dr. Mulrooney's o f f i c e the 
same day of the i n j u r y . The d o c t o r ' s r e c o r d s , however, r e v e a l e d t h a t 
May 27 was c l a i m a n t ' s f i r s t v i s i t . Dr. Brown's,chart notes r e v e a l e d 
t h a t c l a i m a n t had s u f f e r e d back problems f o r years and was s t i l l 
b e i n g t r e a t e d as l a t e as January, 1986 f o r those same problems. 
Claimant t e s t i f i e d , t o the c o n t r a r y , t h a t he had exp e r i e n c e d no back 
problems f o r two years p r i o r t o the man l i f t i n c i d e n t . . Also,, w h i l e 
some medical documents r e p o r t e d t h a t c l a i m a n t had leaned t o the l e f t 
over the man l i f t , o t h e r s r e p o r t e d c l a i m a h t l e a n i n g t o the r i g h t . 

We a l s o agree w i t h the Referee t h a t t h e r e was no reason t o 
q u e s t i o n t h e c r e d i b i l i t y of Mr. Clemens' t e s t i m o n y . ' He s t a t e d t h a t 
he would "cover" f o r c l a i m a n t unless l i t i g a t i o n ensued; he d i d 
e x a c t l y t h a t . D e s p i t e c l a i m a n t ' s counsel's v i g o r o u s cross 
e x a m i n a t i o n , no apparent m o t i v e f o r Mr. Clemens* t o l i e was r e v e a l e d . 
At the time o f the h e a r i n g , Mr. Clemens was no lo n g e r w o r k i n g f o r the 
employer. T h e r e f o r e , we e x p r e s s l y adopt Mr. Clemens' v e r s i o n of the 
May 23 i n c i d e n t and f i n d t h a t c l a i m a n t d i d not s u s t a i n an i n j u r y on 
t h a t d a t e . 

CONCLUSIONS OF LAW 

ORS 656.262(6) s t a t e s t h a t " [ w j r i t t e n n o t i c e of- acceptance 
or d e n i a l o f the c l a i m s h a l l be f u r n i s h e d t o the c l a i m a n t by the 
i n s u r e r or s e l f - i n s u r e d employer w i t h i n 60 days a f t e r t h e employer 
has n o t i c e or knowledge of the c l a i m . . ." This s t a t u t e has been 
i n t e r p r e t e d t o h o l d t h a t , when an i n s u r e r has n o t i f i e d a c l a i m a n t 
t h a t h i s c l a i m has been accepted, the i n s u r e r may n o t , i n t h e absence 
of f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l a c t i v i t y , deny t he 
c o m p e n s a b i l i t y o f t h e c l a i m . Bauman v. SAIF, 295 Or 788, 794 (1983); 
P m k e r t o n , I n c . v. Brandner, 83 Or App 671, 673 (198 7 ) ; Parker v. D. 
R. Johnson Lumber Co., 70 Or App 683, 686 (1984). 

Where a "back up" d e n i a l i s i n v o l v e d , t h e burden o f going 
f o r w a r d w i t h evidence o f f r a u d , m i s r e p r e s e n t a t i o n or o t h e r i l l e g a l 
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a c t i v i t y l i e s w i t h the i n s u r e r . Once the i n s u r e r shows a Bauman 
e x c e p t i o n by a preponderance of the evidence, i t i s the c l a i m a n t ' s 
u l t i m a t e burden t o prove the c o m p e n s a b i l i t y of the c l a i m . Skinner v. 
SAIF, 66 Or App 467 ( 1 9 8 4 ) . 

On May 27, 1986, c l a i m a n t f i l e d an 801 form a l l e g i n g t h a t 
w h i l e w o r k i n g f o r the employer on May 23, 1986, he s u s t a i n e d a low 
back i n j u r y . A c c o r d i n g t o t h a t form, claimant.was s t a n d i n g on a 
h y d r a u l i c man l i f t , l e a n i n g t o h i s l e f t , when Charley Clemens, a 
co-worker, pushed the "up" b u t t o n . The sudden movement a l l e g e d l y 
caused c l a i m a n t t o f e e l a sharp p a i n i n h i s back. 

On June 9, 1986, the i n s u r e r accepted c l a i m a n t ' s c l a i m f o r 
i n j u r y and c l a s s i f i e d the c l a i m as n o n d i s a b l i n g . On the weekend o f 
June 28, 1986, c l a i m a n t aggravated h i s back c o n d i t i o n w h i l e - m o v i n g 
l a r g e a u t o m o b i l e p a r t s . That a c t i v i t y was not j o b - r e l a t e d . 

On J u l y 1, 1986, Dr. Mulrooney a u t h o r i z e d temporary t o t a l 
d i s a b i l i t y f o r c l a i m a n t . On J u l y 25, 1986 the i n s u r e r i s s u e d a 
d e n i a l of c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n b e n e f i t s , a l l e g i n g t h a t 
c l a i m a n t ' s c u r r e n t d i s a b i l i t y was a r e s u l t of the June 28 l i f t i n g 
i n c i d e n t . 

On September 23, 1986, the i n s u r e r i s s u e d a "back up" 
d e n i a l of the e n t i r e c l a i m . The b a s i s of t h a t d e n i a l was t h a t , 
f o l l o w i n g a thorough i n v e s t i g a t i o n i n t o the c i r c u m s t a n c e s s u r r o u n d i n g 
the a l l e g e d i n c i d e n t of May 23, 1986, i t d i d not appear t h a t an 
a c c i d e n t had ever o c c u r r e d . 

There was no medical evidence t o c o n t r a d i c t Dr. Mulrooney's 
a s s e r t i o n t h a t the May 23 i n c i d e n t , as d e s c r i b e d by c l a i m a n t , caused 
a new i n j u r y and was not an e x a c e r b a t i o n of c l a i m a n t ' s 1981 i n j u r y . 
The i n v e s t i g a t i o n which produced the "back up" d e n i a l was c e n t e r e d 
around s t a t e m e n t s made by c l a i m a n t ' s a l l e g e d w i t n e s s t o the May 23 
i n c i d e n t , Charley Clemens. T h e r e f o r e , the p r o p r i e t y of the i n s u r e r ' s 
d e n i a l hinged upon the c r e d i b i l i t y of c l a i m a n t and Mr. Clemens. 

At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t on May 23, 1986 he and 
h i s co-workers were b e g i n n i n g t o do the " h i g h work." He a l l e g e d 
t h a t , a t t h a t t i m e , he bent over t o p i c k up something w h i l e on the 
h y d r a u l i c l i f t and Mr. Clemens h i t the "up" b u t t o n . As a r e s u l t of 
the unexpected j o l t , c l a i m a n t f e l t a sharp p a i n i n h i s back. 
Claimant wrote " r e i n j u r y " on the 801 form, but e x p l a i n e d t h a t he was 
r e f e r r i n g t o h i s 1981 i n j u r y , not w a n t i n g the employer t o t h i n k t h a t 
he was h i d i n g a n y t h i n g . 

Mr. Clemens t e s t i f i e d t h a t he worked f o r the employer i n 
May 1986. He s t a t e d t h a t c l a i m a n t had asked him t o say t h a t he was 
on the man l i f t , l e a n i n g t o the l e f t , when Mr. Clemens pushed t h e 
"up" b u t t o n , t h e r e b y causing a sharp p a i n i n c l a i m a n t ' s back. Mr. 
Clemens agreed t o "cover" c l a i m a n t and s u p p o r t the a s s e r t i o n o f 
i n j u r y , u n l e s s the case went t o c o u r t . I f i t came t o t h a t , he would 
not p e r j u r e h i m s e l f . Mr. Clemens d i d not remember c l a i m a n t b e i n g on 
the man l i f t . Nor d i d he remember c l a i m a n t ever s a y i n g t h a t he h u r t 
h i m s e l f on the j o b . 

Robin Eidem, who was p r e v i o u s l y s a f e t y d i r e c t o r f o r the 
employer, where he had worked a p p r o x i m a t e l y t e n months, s t a t e d t h a t 
i t was " p o s s i b l e " t h a t the man l i f t c o u l d cause the t y p e of i n j u r y 
c l a i m a n t d e s c r i b e d . 

The Referee e x p l i c i t l y found t h a t c l a i m a n t ' s c r e d i b i l i t y 
and r e l i a b i l i t y were eroded by i n c o n s i s t e n c i e s and evasions i n h i s 
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t e s t i m o n y . The Referee a l s o found no reason t o q u e s t i o n Mr. Clemen's 
c r e d i b i l i t y . 

Where a Referee makes express c r e d i b i l i t y - f i n d i n g s , as the 
Referee d i d i n t h i s case, we are l o a t h e t o second guess h i s 
s u b j e c t i v e i m p r e s s i o n s . Davies v. Hanel Lumber Company, 67 Or App 35 
(198 4 ) ; Humphrey v.. SAIF, 58 Or App 360 (198 2 ) ; Donald W. • Sardinian y 

35 Van N a t t a 664 (1983). A l t h o u g h t h e r e are occasions where we would 
not d e f e r t o the Referee's f i n d i n g s o f c r e d i b i l i t y , s p e c i f i c a l l y 
t hose based on an o b j e c t i v e , r a t h e r than a s u b j e c t i v e , e v a l u a t i o n o f 
the substance of the w i t n e s s ' t e s t i m o n y , t h i s i s not one of those 
cases. C o a s t a l Farm Supply v. H u l t b e r g , 84 Or App 282 (1 9 8 7 ) . The 
Referee' s c r e d i b i l i t y f i n d i n g s were based;on both i n c o n s i s t e n c i e s and 
evasiv e n e s s . Evasiveness goes t o the demeanor of the w i t n e s s . A l s o , 
we agree t h a t the o b j e c t i v e i n c o n s i s t e n c i e s o n l y served t o f u r t h e r 
erode c l a i m a n t ' s c r e d i b i l i t y . N e i t h e r do we f i n d any o b j e c t i v e 
reason t o q u e s t i o n Mr. Clemen's c r e d i b i l i t y . His t e s t i m o n y appeared 
s t r a i g h t f o r w a r d and c o n s i s t e n t . We t h e r e f o r e adopt Mr. Clemens' 
c o n t e n t i o n t h a t no i n j u r y o c c u r r e d t o c l a i m a n t on May 23, 1986. 

Based on Mr. Clemens' c r e d i b l e t e s t i m o n y and c l a i m a n t ' s 
l a c k o f c r e d i b i l i t y , we h o l d t h a t the i n s u r e r has proved by a 
preponderance o f th e evidence t h a t f r a u d or m i s r e p r e s e n t a t i o n by 
c l a i m a n t was d i s c o v e r e d more than 60 days a f t e r acceptance of the 
o r i g i n a l c l a i m . T h e r e f o r e , the September 23, 1986 "back up" d e n i a l 
was proper and i s upheld. Since we f i n d t h a t an i n j u r y d i d not occur 
on May 23, c l a i m a n t can not prove a compensable c l a i m . I t f o l l o w s 
t h a t the J u l y 25, 1.986 d e n i a l o f a g g r a v a t i o n b e n e f i t s stemming from 
the June 28 e x a c e r b a t i o n was a l s o proper and i s upheld. 

ORDER 

The Referee's o r d e r dated June 18, 1987 i s a f f i r m e d . 

AKSINIA ANFILOFIEFF, Claimant 
Donald L. Dickerson, Claimant's Attorney 
Schwabe, et a l . , Defense Attorneys 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of Referee Young's or d e r which 
d i s m i s s e d c l a i m a n t ' s request f o r h e a r i n g from the i n s u r e r ' s d e n i a l of 
her low back i n j u r y c l a i m . Claimant contends t h a t she has shown good 
cause f o r her f a i l u r e t o f i l e t h e December 11, 1986 request f o r 
h e a r i n g w i t h i n 60 days a f t e r the August 25, 1986 d e n i a l . 

Claimant has asked the Board t o accept her u n t i m e l y 
a p p e l l a n t ' s b r i e f as a r e p l y b r i e f . Because c l a i m a n t ' s a p p e l l a n t ' s 
b r i e f was not accepted on t i m e l i n e s s grounds, i t w i l l not be 
c o n s i d e r e d upon resubmission as a r e p l y b r i e f . H a r o l d C... Kimsey, 39 
Van N a t t a 1166 (1987); D e r y l E. F i s h e r , 38 Van Natt a 982 (198 6 ) . 

The Board a f f i r m s and adopts the order of the Referee. 
Brown v. EBI Companies, 289 OR 455, 457-458 (1980). 

ORDER 

The Referee's o r d e r dated September 22, 1987 i s a f f i r m e d . 

WCB 86-17325. 
February 23, 1989 
Order on Review 
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ROBERT M. BRYANT, Claimant WCB 86-01731 
Scott M. McNutt,'Claimant's Attorney February 23, 1989 
Brian L. Pocock, Defense Attorney Order on Review 

By the Board en banc. 

Claimant requests review of Referee Peterson's o r d e r 
t h a t upheld the s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s f o r h i s c u r r e n t low back c o n d i t i o n . The 
is s u e i s medical s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts the Referee's f a c t u a l f i n d i n g s as i t s 
own w i t h the f o l l o w i n g s u p p l e m e n t a t i o n . 

The employer's January 30, 1986 d e n i a l s t a t e d : 

"As a r e s u l t of the r e c e n t medical 
e x a m i n a t i o n done by Richard K. Howe l l , 
D.O., i t has been determined t h a t f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t i s not reasonable or 
necessary as i t r e l a t e s t o your i n d u s t r i a l 
i n j u r y of August 28, 1979. T h e r e f o r e , [ t h e 
employer] w i l l not be r e s p o n s i b l e f o r any 
t r e a t m e n t rendered a f t e r January 30, 1986." 

FINDINGS OF ULTIMATE FACT 

The employer's January 30, 1986 d e n i a l was addressed t o 
no s e r v i c e rendered. I t was e n t i r e l y p r o s p e c t i v e i n n a t u r e . 

CONCLUSIONS OF LAW AND OPINION 

A c l a i m f o r medical s e r v i c e s i s g e n e r a l l y made i n the 
form o f a medical b i l l or a request f o r a u t h o r i z a t i o n o f t r e a t m e n t 
addressed t o the s e l f - i n s u r e d employer or i n s u r e r . B i l l i e J. 
Eubanks, 35 Van Natt a 131 (1983). Claims, i n the form o f 
b i l l i n g s , must be p r o m p t l y p a i d or denied. OAR 436-10-100. I f 
de n i e d , t h e worker may request a h e a r i n g . ORS 656.245(2). Here, 
the employer has accepted a l l c l a i m s f o r medical s e r v i c e s f i l e d 
t h r o u g h the date of the d e n i a l . The d e n i a l p u r p o r t s t o address 
a l l p o s t - J a n u a r y 30, 1986 c h i r o p r a c t i c t r e a t m e n t . The d e n i a l can 
be read o n l y as a d e n i a l o f f u t u r e medical b e n e f i t s . 

Yet, an i n j u r e d worker i s e n t i t l e d t o a l l reasonable and 
necessary medical s e r v i c e s f o r a compensable i n j u r y . ORS 
656.245(1). The n a t u r e of t r e a t m e n t which i s reasonable depends 
upon t he worker's c o n d i t i o n a t the time the t r e a t m e n t i s rendered; 
what w i l l be reasonable i n the f u t u r e cannot be f o r e s e e n . Thus, 
the res j u d i c a t a e f f e c t of a d e n i a l i s l i m i t e d t o p r e - d e n i a l 
s e r v i c e s . Leonard A. Chambers, 40 Van Na t t a 117, 969 (1 9 8 8 ) . See 
a l s o North Clackamas School D i s t r i c t v. White, 305 Or 48, m o d i f i e d 
305 Or 468 (1988). A d e n i a l of care i n the f u t u r e i s v o i d ; and 
any d e n i a l of t r e a t m e n t i n r e l i a n c e on such a d e n i a l must be s e t 
a s i d e . Thomas A. Beasley, 37 Van Natt a 1514 (198 5 ) . 

I n Beasley, supra, t he i n s u r e r denied c l a i m a n t ' s 
" c u r r e n t t r e a t m e n t " at a time when the i n s u r e r had p a i d f o r a l l 
t r e a t m e n t claimed and the c l a i m a n t was, i n f a c t , r e c e i v i n g no 
t r e a t m e n t . The Board h e l d t h a t such a d e n i a l was v o i d and of no 
e f f e c t upon c l a i m a n t ' s r i g h t t o f u t u r e t r e a t m e n t . Consequently, a 
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subsequent d e n i a l of s e r v i c e s premised upon c l a i m a n t ' s f a i l u r e t o 
c h a l l e n g e the i n i t i a l d e n i a l was set a s i d e . I t f o l l o w s that,..-, 
when, as here, the c l a i m a n t does c h a l l e n g e the i n i t i a l p r o s p e c t i v e 
d e n i a l , i t must be s e t a s i d e . 

I n sum, c l a i m a n t remains e n t i t l e d t o make c l a i m s i n ' t h e 
f u t u r e f o r medical s e r v i c e s . We make no d e t e r m i n a t i o n r e g a r d i n g 
t h e p r o p r i e t y of a d e n i a l t h a t might be issued w i t h r e s p e c t - t o 
such c l a i m s . See, e.g., Coronda J. Johnson, 39 Van Nat t a 1171 
( 1 9 8 7 ) , where we set a s i d e a broad d e n i a l and upheld a narrower 
d e n i a l i ssued a t a l a t e r t i m e . However, the employer's d e n i a l 
here w i l l be s e t a s i d e . 

ORDER 

The Referee's order dated May 13, 1987 i s r e v e r s e d . The 
s e l f - i n s u r e d employer's January 30, 1987 d e n i a l i s s e t a s i d e . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed f ee of $750, t o be p a i d 
by the s e l f - i n s u r e d employer. The Board approves a c l i e n t - p a i d 
f e e , not t o exceed $420. 

Board- Member F e r r i s , d i s s e n t i n g : 

I r e s p e c t f u l l y , d i s s e n t . The m a j o r i t y s e t s a s i d e the 
employer's d e n i a l on the ground t h a t i t i s an improper p r o s p e c t i v e 
d e n i a l of medical s e r v i c e s . The m a j o r i t y m i s c o n s t r u e s the d e n i a l . 

I n the f i r s t p l a c e , the employer's d e n i a l was not j u s t a 
d e n i a l of medical s e r v i c e s . The d e n i a l s t a t e s , t h a t f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t " i s not reasonable and necessary a s - i t 
r e l a t e s t o your i n d u s t r i a l i n j u r y , o f August 28, 1979." (Ex.. 20) 
(emphasis added). A l t h o u g h not a model of c l a r i t y , t h e emphasized 
phrase c a l l s i n t o q u e s t i o n the causal r e l a t i o n between c l a i m a n t ' s 
compensable 1979 i n j u r y and h i s t h e n - c u r r e n t c o n d i t i o n . The 
d e n i a l mentions o n l y c h i r o p r a c t i c t r e a t m e n t because t h a t was the 
s o l e form of compensation c l a i m a n t was c l a i m i n g a t t h a t t i m e . The 
d e n i a l a l s o e x p r e s s l y mentions an ex a m i n a t i o n performed by 
Dr. Howell which led. him t o conclude t h a t c l a i m a n t ' s compensable 
i n j u r y had f u l l y r e s o l v e d by J u l y 1980 and t h a t c l a i m a n t ' s 
c o n d i t i o n a f t e r t h a t time was u n r e l a t e d t o the.compensable 
i n j u r y . (Ex. 1 7 - 6 ) . L a t e r , t he d e n i a l s t a t e s t h a t t h e employer 
would not be r e s p o n s i b l e f o r any t r e a t m e n t rendered a f t e r the date 
of the d e n i a l , thus r e i n f o r c i n g the i m p r e s s i o n t h a t t h e d e n i a l was 
of the c o n d i t i o n being t r e a t e d and not j u s t t h e t r e a t m e n t i t s e l f . 
F a i r l y c o n s t r u e d , the d e n i a l i s a p a r t i a l d e n i a l o f the 
c o m p e n s a b i l i t y of c l a i m a n t ' s t h e n - c u r r e n t c o n d i t i o n , not j u s t a 
d e n i a l of medical s e r v i c e s . See O h l i g v. FMC Marine & R a i l 
Equipment D i v i s i o n , 291 Or 586, 594-97 ( 1 9 8 1 ) . 

Claimant c e r t a i n l y understood t he d e n i a l i n t h i s way. 
I n h i s a p p l i c a t i o n t o schedule a h e a r i n g , c l a i m a n t d e s i g n a t e d both 
c o m p e n s a b i l i t y and medical s e r v i c e s as i s s u e s . At the b e g i n n i n g 
of the h e a r i n g , c l a i m a n t ' s a t t o r n e y l i s t e d the issues, as 
r p s c ; n n a h 1 pnPBt; a n d n p r p s s i t - v - r> f f r p at-mpnt- a n r l t-ha- r a n c a l — r n l -i h i nn 



the o b j e c t i o n on Board review. Given t h i s r e c o r d , the m a j o r i t y ' s 
g r a t u i t o u s n a r r o w i n g of the iss u e s i s un s u p p o r t a b l e and 
i n e x p l i c a b l e . The Board should address the employer's p a r t i a l 
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Even assuming, however, t h a t the m a j o r i t y c o r r e c t l y 
l i m i t e d the i s s u e t o t h a t of medical s e r v i c e s , the Board s h o u l d 
s t i l l address the employer's d e n i a l on the m e r i t s . The m a j o r i t y 
r e f u s e s t o do t h i s on the ground t h a t the d e n i a l "can be read o n l y 
as a d e n i a l of f u t u r e medical b e n e f i t s " and as such r e p r e s e n t s an 
acceptance of a l l t r e a t m e n t rendered p r i o r t o the date of t h e 
d e n i a l . I s t r o n g l y d i s a g r e e . 

Even i f the m a j o r i t y i s c o r r e c t i n c o n s t r u i n g the 
employer's statement about t r e a t m e n t a f t e r the date of the d e n i a l 
as a d e n i a l of f u t u r e medical s e r v i c e s , t h a t i s a l l i t i s . I t 
does not f o l l o w t h a t the statement a l s o r e p r e s e n t s an acceptance 
o f a l l t r e a t m e n t rendered p r i o r t o the d e n i a l . Indeed, t he 
r e f e r e n c e i n the d e n i a l t o Dr. Howell's c o n c l u s i o n s b e l i e s any 
such i n t e r p r e t a t i o n . The most t h a t can f a i r l y be i n f e r r e d from 
the employer's statement i s t h a t the employer had p a i d or would 
pay f o r a l l t r e a t m e n t rendered p r i o r t o the date o f the d e n i a l . 
Assuming t h i s i n f e r e n c e t o be c o r r e c t (and t h e r e i s no d i r e c t 
evidence t h a t i t i s ) , merely paying or p r o v i d i n g compensation i s 
not acceptance of a c l a i m or an admission of l i a b i l i t y . ORS 
656.262(9). The employer may have p a i d f o r the p r e - d e n i a l 
t r e a t m e n t t h r o u g h mistake or i n a d v e r t a n c e or s i m p l y t o promote 
g o o d w i l l between i t and c l a i m a n t . The mere f a c t o f payment f o r 
the t r e a t m e n t s , t h e r e f o r e , does not e s t a b l i s h t h e i r c o m p e n s a b i l i t y 
or o t h e r w i s e p r e c l u d e the employer from c o n t e s t i n g t h a t i s s u e . 
The m a j o r i t y e r r s i n c o n c l u d i n g t h a t i t / 3 i d . 

DANIEL T. COBBIN, Claimant WCB 87-07206 
C. David Hall, Claimant's Attorney February 23, 1989 
Thomas Sheridan (SAIF), Defense Attorney Order on Review 
Anne Kelley, Assistant Attorney General 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Hoguet's o r d e r t h a t 
found t h a t c l a i m a n t was not e n t i t l e d t o the f a i r market v a l u e o f a 
1976 Datsun p i c k u p t r u c k ( t r u c k ) . We a f f i r m , but modify the 
Referee's r e a s o n i n g . 

ISSUE 

Whether the D i r e c t o r ' s d e c i s i o n was c h a r a c t e r i z e d by an 
abuse of d i s c r e t i o n or c l e a r l y unwarranted e x e r c i s e o f d i s c r e t i o n . 

FINDINGS OF FACT 

Claim a n t , a 4 5 - y e a r - o l d former t r u c k d r i v e r , i n j u r e d h i s 
low back on June 16, 1980. He has been awarded a t o t a l of 50 



I n e a r l y February 1982, w i t h the use of a wage s u b s i d y , 
Ms. Rutz l o c a t e d employment f o r c l a i m a n t as an e x t e r m i n a t o r w i t h a 
pest c o n t r o l company. Since the j o b r e q u i r e d t h a t c l a i m a n t use h i 
own ve h i c l e , , t h e Workers' Compensation Department (Department); 
purchased a t r u c k f o r c l a i m a n t at the c o s t of $2,950. On March 31 
1982, c l a i m a n t and the FSD c o o r d i n a t o r signed a "LETTER OF 
AGREEMENT PURCHASE OF MOTOR VEHICLE." This agreement s t a t e d , i n 
r e l e v a n t p a r t , t h a t : . 

"4. Claimant agrees t o o b t a i n i n h i s / h e r ' 
name as r e g i s t e r e d owner, w i t h t h e 
Department as the l e g a l owner h o l d i n g 
t i t l e , t h e - f o l l o w i n g i n s u r a n c e coverage ( t o 
be e f f e c t i v e upon d e l i v e r y of v e h i c l e ) : 
[ F o l l o w e d by a d e s c r i p t i o n of the r e q u i r e d 
c o v e r a g e ] . " 

"5. On 3-30-83 (Date) t he Department s h a l l 
review the v o c a t i o n a l p r o g r e s s o f 
c l a i m a n t . I f the c l a i m a n t i s employed and 
has c o n t i n u e d employment p r o s p e c t s , as 
v e r i f i e d by the employer, the Department 
s h a l l s i g n o f f a l l s e c u r i t y i n t e r e s t i n the 
p r o p e r t y and equipment and a l l l o s s payable 
and a d d i t i o n a l i n s u r e d s endorsements on a l l . 
in s u r a n c e p o l i c i e s and t r a n s f e r t i t l e o f 
such equipment t o c l a i m a n t . " 

"6. I f a t any time d u r i n g the p e r i o d t h a t 
WCD holds l e g a l t i t l e t o the 
above-described vehicle,.WCD de t e r m i n e s : " 

" ( a ) P o s i t i v e evidence of u n s a t i s f a c t o r y 
v o c a t i o n a l p r o g r e s s , o r " 

"( b ) F a i l u r e of c l a i m a n t t o m a i n t a i n 
v e h i c l e i n good r e p a i r w i t h adequate l e v e l s 
of i n s u r a n c e as d e s c r i b e d i n t h e agreement, 
Claimant hereby agrees t o : " 

"- Return the v e h i c l e t o the Department i n 
good r e p a i r a t 21 Labor and I n d u s t r i e s Bldg 
( A d d r e s s ) ; and" 

"- Excecute ( s i c ) a l l l e g a l documents t o 
c l e a r t h e t i t l e e n t i r e l y t o the Department." 

By A p r i l 1, 1982, c l a i m a n t ' s employer had agreed t o 
p r o v i d e i n s u r a n c e coverage on h i s p o l i c y f o r c l a i m a n t ' s t r u c k , 
commencing March 31, 1982. Claimant t h e r e a f t e r commenced 
employment. On J u l y 16, 1982, FSD c l o s e d c l a i m a n t ' s f i l e as 
s u c c e s s f u l l y r e t u r n e d t o work. 

On August 10, 1982, c l a i m a n t was i n v o l v e d i n an auto 
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A f t e r the a c c i d e n t , c l a i m a n t r e t u r n e d t o the employer 
hanging s h e e t r o c k and developed f u r t h e r back problems, r e s u l t i n g i n 
an accepted a g g r a v a t i o n c l a i m . Between August 1982 and November 
1983, c l a i m a n t was unable t o work. F i n a l l y , on A p r i l 1, 1985, 
c l a i m a n t began another t r a i n i n g program i n copy machine r e p a i r . 

On A p r i l 29, 1987, the D i r e c t o r concluded i n h i s Review 
and Order t h a t c l a i m a n t was not e n t i t l e d t o the f a i r market valu e 
of the t r u c k because, i n v i o l a t i o n of h i s L e t t e r of Agreement w i t h 
the Department, he d i d not m a i n t a i n i n s u r a n c e coverage f o r t h e 
v e h i c l e . Claimant t i m e l y appealed t h a t d e c i s i o n . 

CONCLUSIONS OF LAW 

ORS 656.283(2) p r o v i d e s t h a t : 

" I f a worker i s d i s s a t i s f i e d w i t h an a c t i o n 
of t h e i n s u r e r or s e l f - i n s u r e d employer 
r e g a r d i n g v o c a t i o n a l a s s i s t a n c e , the worker 
must f i r s t a p p l y t o the d i r e c t o r f o r 
a d m i n i s t r a t i v e review of the matter, b e f o r e 
r e q u e s t i n g a h e a r i n g on t h a t m a t t e r . . . 
The d e c i s i o n of the d i r e c t o r may be 
m o d i f i e d o n l y i f i t : " 

" ( a ) V i o l a t e s a s t a t u r e or r u l e ; " 

" ( b ) Exceeds the s t a t u t o r y a u t h o r i t y o f 
the agency;" 

" ( c ) Was made upon u n l a w f u l procedure; o r " 

"( d ) Was c h a r a c t e r i z e d by abuse o f 
d i s c r e t i o n or c l e a r l y unwarranted e x e r c i s e 
of d i s c r e t i o n . " 

Insurance coverage 

The Referee found t h a t the D i r e c t o r abused h i s d i s c r e t i o n 
i n h o l d i n g t h a t c l a i m a n t had f a i l e d t o s a t i s f y h i s p r i m a r y 
o b l i g a t i o n t o assure a p p r o p r i a t e i n s u r a n c e coverage by r e l y i n g on 
h i s employer's promise t o purchase coverage. We d i s a g r e e . 

Paragraph 6(b) of the L e t t e r of Agreement s p e c i f i c a l l y 
s t a t e d t h a t i f , a t any time d u r i n g t h e p e r i o d t h a t WCD h e l d l e g a l 
t i t l e t o the v e h i c l e , WCD determined t h a t c l a i m a n t f a i l e d t o 
m a i n t a i n i t i n good r e p a i r w i t h adequate l e v e l s o f i n s u r a n c e as 
de s c r i b e d i n the agreement, c l a i m a n t agreed t o r e t u r n t h e v e h i c l e 



C l a i m a n t ' s l a c k of employment on March 30, 1983 

Alt h o u g h the D i r e c t o r d i d not;address- the i s s u e of : 

c l a i m a n t ' s l a c k of employment or employment p r o s p e c t s t h r o u g h 
March 30, 1983;, the'Referee concluded t h a t , s i n c e c l a i m a n t was'not 
employed on March 30", 1983, he was not e n t i t l e d t o the f a i r market 
v a l u e of the t r u c k . We agree. •;, • 

Paragraph 6(a) s p e c i f i c a l l y p r o v i d e d , t h a t i f , a t any time 
p r i o r t o March 30, 1983, the Department d i s c o v e r e d p o s i t i v e 
evidence of u n s a t i s f a c t o r y v o c a t i o n a l p r o g r e s s , i . e . , l a c k of 
employment or c o n t i n u e d employment p r o s p e c t s , c l a i m a n t was • 
o b l i g a t e d t o r e t u r n the. t r u c k and c l e a r t i t l e t o , t h e Department. 

Claimant was not employed on March 30, 1983. I n f a c t , 
c l a i m a n t was not employed from August 1982 u n t i l A p r i l 1985, when 
he began another v o c a t i o n a l t r a i n i n g program, in.copy .machine 
r e p a i r . Once t e r m i n a t e d , c l a i m a n t was o b l i g a t e d by Paragraph 6(a) 
t o r e t u r n the t r u p k t o the Department and t o a s s i s t the.Department 
i n c l e a r i n g t i t l e t o the Department. T h e r e f o r e , c l a i m a n t i s not 
e n t i t l e d t o the f a i r market value of the t r u c k . 

ORDER 

The Referee's order dated November 25, 1987,is a f f i r m e d , 
as supplemented. 

ROBERT E. COCHRAN, Claimant WCB 87-07532-
David Hollander & Associates, Claimant's Attorneys : February 23, 1989 
Meyers & Associates, Defense Attorneys Order on Review 

By the Board en banc. 

The s e l f - i n s u r e d employer r e q u e s t s review of those 
p o r t i o n s of Referee I r v m g ' s order which set aside i t s d e n i a l of 
c h i r o p r a c t i c t r e a t m e n t exceeding two o f f i c e v i s i t s per month and 
assessed p e n a l t i e s and a t t o r n e y fees f o r the employer's 
unreasonable d e n i a l of those t r e a t m e n t s . We rev e r s e i n p a r t and 
a f f i r m ' i n p a r t . 

ISSUES 

1. Whether c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s exceeding 
those a l l o w e d i n the OAR g u i d e l i n e s are reasonable and necessary. 

2. Whether the employer's d e n i a l of t r e a t m e n t s i n • 
excess of the g u i d e l i n e s was unreasonable, j u s t i f y i n g p e n a l t i e s 
and a t t o r n e y f e e s . 

FINDINGS OF FACT 

Cl a i m a n t , a bus d r i v e r w i t h a good work r e c o r d , noted 
the g r a d u a l development of neck, r i g h t s h o u l d e r , and upper back 
p a i n b e g i n n i n g i n the s p r i n g of 1985 k He f i l e d a c l a i m f o r 
t h o r a c i c s t r a i n . Claimant f i r s t saw Dr. N o a l l , M.D. ,. on 
September 9, 1985, who diagnosed r i g h t rhomboid b u r s i t i s and 
t h o r a c i c s t r a i n . Claimant was t r e a t e d c o n s e r v a t i v e l y w i t h , r e s t , 
u l t r a s o u n d , hot packs, m e d i c a t i o n , p h y s i c a l t h e r a p y , and 
e x e r c i s e s . During t h i s p e r i o d of t i m e , an u n r e l a t e d tumor on t h e 
l e f t scapula was d i s c o v e r e d and b i o p s i e d . Claimant r e t u r n e d t o 
work p a r t time on March 24, 1986, and g r a d u a l l y b u i l t up t o f u l l 

-329-



t i m e . I n June, 1986, t h e Orthopaedic C o n s u l t a n t s examined him and 
f e l t t h a t he was s t a t i o n a r y and able t o r e t u r n t o r e g u l a r work 
w i t h o u t r e s t r i c t i o n . Dr. N o a l l r e l e a s e d c l a i m a n t t o r e g u l a r work 
w i t h o u t r e s t r i c t i o n as of October 1, 1986. August 6, 1986 and 
August 22, 1986 D e t e r m i n a t i o n Orders g r a n t e d a t o t a l o f 5 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

On December 19, 1986, c l a i m a n t s t a r t e d c h i r o p r a c t i c 
t r e a t m e n t . At t h a t t i m e , he complained of neck and upper back 
s t i f f n e s s and soreness d u r i n g and imm e d i a t e l y a f t e r work. 
Dr. Apple diagnosed moderate c e r v i c a l t h o r a c i c s t r a i n , s p r a i n and 
n e u r o f o r a m i n a l compression syndrome w i t h p a r a s p i n a l muscular 
h y p o t o n i c i t y . He f e l t t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y , 
but t h a t he was able t o work e i g h t hours per day. E v e n t u a l l y , 
t r e a t m e n t s were p r o v i d e d on an as-needed b a s i s , which has worked 
out t o about t h r e e times per week. 

On A p r i l 6, 1987, c l a i m a n t p r e s e n t e d f o r an independent 
e v a l u a t i o n by Dr. Duncan, c h i r o p r a c t o r . Dr. Duncan f e l t t h a t 
c l a i m a n t ' s compensable c o n d i t i o n had been t r a n s i t o r y and had lo n g 
s i n c e r e s o l v e d . He found no o b j e c t i v e evidence of sensory or 
motor l o s s and f e l t t h a t c l a i m a n t was no lo n g e r i n need o f 
c u r a t i v e or p a l l i a t i v e t r e a t m e n t . 

On A p r i l 30, 1987, t h e employer denied t r e a t m e n t s i n 
excess of the OAR g u i d e l i n e s . 

Dr. Danis, c h i r o p r a c t o r , e v a l u a t e d c l a i m a n t a t 
Dr. Apple's request on A p r i l 14, 1987. Complaints i n c l u d e d 
t i g h t n e s s i n the neck, upper back, and shoulder area a f t e r 
d r i v i n g , s t i f f n e s s i n the morning, and more e a s i l y f a t i g u e d than 
b e f o r e the i n j u r y . He diagnosed c h r o n i c moderate c e r v i c o - t h o r a c i c 
lumbosacral s t r a i n / s p r a i n syndrome w i t h r a d i c u l i t i s of s e v e r a l 
c e r v i c a l and lumbar nerve r o o t s . He f e l t t h a t c l a i m a n t was i n 
need of c o n t i n u e d c u r a t i v e t r e a t m e n t , and t h a t , w i t h o u t i t , h i s 
c o n d i t i o n would c o n t i n u e t o d e t e r i o r a t e . 

On May 13, 1987, Dr. Apple d e c l a r e d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y , w i t h a p p r o x i m a t e l y 15 pe r c e n t " d i s a b i l i t y " and the 
need f o r a t l e a s t 8 t o 12 months of p a l l i a t i v e t r e a t m e n t . A 
May 1 1 , 1987 D e t e r m i n a t i o n Order g r a n t e d a d d i t i o n a l temporary 
t o t a l and temporary p a r t i a l d i s a b i l i t y , but no a d d i t i o n a l 
permanent d i s a b i l i t y . 

Claimant h u r t s a f t e r working and c h i r o p r a c t i c t r e a t m e n t s 
r e l i e v e the p a i n . Claimant has a hot tub-and uses i t f o r r e l i e f 
when he i s unable t o see Dr. Apple. 

ULTIMATE FINDING OF FACT 

Claimant has not shown t h a t c h i r o p r a c t i c t r e a t m e n t s i n 
excess of the g u i d e l i n e s are reasonably and n e c e s s a r i l y r e q u i r e d 
by the n a t u r e of the i n j u r y or f o r the process of r e c o v e r y . 

CONCLUSIONS AND OPINION 

Claimant i s e n t i t l e d under ORS 656.245(1) t o payment f o r 
m e d i c a l s e r v i c e s f o r h i s compensable c o n d i t i o n f o r as l o n g as the 
na t u r e of the i n j u r y or the process of re c o v e r y r e q u i r e s . OAR 
436-10-040 e s t a b l i s h e s . g u i d e l i n e s f o r the number of o f f i c e v i s i t s 
f o l l o w i n g a compensable i n j u r y . Treatments may exceed t he 
g u i d e l i n e s i f c l a i m a n t can show t h a t they are reasonable and 
necessary. James v. Kemper, 81 Or App 80 (198 6 ) . 
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The Referee found the t r e a t m e n t s i n excess of the 
g u i d e l i n e s reasonable and necessary. She reasoned t h a t the 
t r e a t i n g c h i r o p r a c t o r ' s o p i n i o n was d e t a i l e d and t h a t i t t o l d why 
c l a i m a n t needed c o n t i n u e d t r e a t m e n t . For t h a t reason,' she 
d e f e r r e d t o Dr. Apple, the t r e a t i n g p h y s i c i a n , and gave h i s 
o p i n i o n g r e a t e r weight than the examining physicians'. As f u r t h e r 
s u p p o r t f o r c l a i m a n t ' s need f o r c o n t i n u e d t r e a t m e n t , the Referee 
r e f e r r e d t o the " f r e q u e n t t r e a t m e n t s of Dr. N o a i l i m m e d i a t e l y 
f o l l o w i n g c l a i m a n t ' s i n j u r y on August 31, 1985 and t h r o u g h 
December 1986." We f i n d the Referee's r e l i a n c e on Dr. Apple's 
o p i n i o n and her r a t i o n a l e f o r f i n d i n g the t r e a t m e n t s reasonable 
and necessary t o be f l a w e d . 

Although we g e n e r a l l y d e f e r t o the o p i n i o n of t h e 
t r e a t i n g p h y s i c i a n , i n t h i s case we f i n d p e r s u a s i v e reasons not t o 
do so. F i r s t , we do not c h a r a c t e r i z e c l a i m a n t ' s t r e a t m e n t s w i t h 
Dr. N o a l l as " f r e q u e n t " as d i d the Referee. Dr. N o a l l ' s c h a r t 
notes .show t h a t c l a i m a n t r e t u r n e d t o him f o r f o l l o w - u p o n l y one 
t i me per month i n 1986. This was d u r i n g the time c l a i m a n t was 
i m p r o v i n g and g r a d u a l l y i n c r e a s i n g h i s hours a t work. That . i s 
s i g n i f i c a n t l y d i f f e r e n t from the t h r e e times per week c l a i m a n t has 
been r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t s f o r almost 16 months a f t e r 
m e d ical t r e a t m e n t was f i r s t sought and almost t h r e e months a f t e r 
c l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y . 

A d d i t i o n a l l y , i n Dr. Apple's December 16, 1987 l e t t e r , 
he p r o v i d e d a h i s t o r y of c l a i m a n t ' s s i t u a t i o n t o i n d i c a t e t h a t 
c l a i m a n t was going t h r o u g h an on-going c o n d i t i o n r e l a t e d t o h i s 
back. Dr. Apple's r e c i t a t i o n of the h i s t o r y was i n a c c u r a t e . 
Claimant d i d not f i r s t see him on December 19, 1985, but; on 
December 19, 1986, a f t e r monthly f o l l o w - u p s w i t h D r : N o a l l . and 
a f t e r being d e c l a r e d m e d i c a l l y s t a t i o n a r y . The June 10, 1986 . 
r e p o r t of the Orthopaedic C o n s u l t a n t s does say, as. Dr. Apple 
s t a t e s , t h a t c l a i m a n t had s u s t a i n e d a r i g h t rhomboid: and t r a p e z i u s 
muscle s t r a i n . However, c o n t r a r y t o the p o i n t Dr. Apple was 
t r y i n g t o make, the C o n s u l t a n t s then s t a t e d t h a t c l a i m a n t was 
s t a t i o n a r y a t t h a t t i m e , t h a t he co u l d r e t u r n t o h i s p r e v i o u s 
o c c u p a t i o n w i t h o u t l i m i t a t i o n , and t h a t t h e r e was not s i g n i f i c a n t 
permanent impairment. T h i s was more than s i x months b e f o r e 
c l a i m a n t f i r s t saw Dr. Apple. F i n a l l y , what Dr. Apple was 
t r e a t i n g was s t i f f n e s s and soreness i n the upper back; c l a i m a n t 
can a l s o get r e l i e f from hot packs and use of the hot tub a t home. 

We are. not persuaded by Dr. Dams' r e p o r t o f 
e v a l u a t i o n . He i n c l u d e d a l l areas of c l a i m a n t ' s s p i n e i n h i s 
d i a g n o s i s , i n c l u d i n g the lumbosacral area where c l a i m a n t had never 
had symptoms. 

We f i n d the medical o p i n i o n of Dr. N o a l l , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n most contemporaneous w i t h the date of i n j u r y 
and t r e a t m e n t through r e c o v e r y , t o be more p e r s u a s i v e than t h a t of 
Dr. Apple. Dr. N o a l l ' s o p i n i o n i s b o l s t e r e d by t h a t of the 
O r t h o p a e d i c C o n s u l t a n t s and of Dr. Duncan,' a l l of whom opine t h a t 
t h e r e i s no o b j e c t i v e b a s i s f o r c o n t i n u e d t r e a t m e n t . 

We conclude t h a t c l a i m a n t has not e s t a b l i s h e d t h a t 
t r e a t m e n t s i n excess of those a l l o w e d under the g u i d e l i n e s are 
compensable under ORS 656.245. 

P e n a l t i e s and Fees 

OAR 436-10-040(2)(a) s t a t e s i n r e l e v a n t p a r t : 
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" . . . [ P ] h y s i c i a n s r e q u e s t i n g reimbursement 
f o r v i s i t s i n excess [ o f two v i s i t s per 
month] must submit upon request a r e p o r t 
documenting the need f o r such s e r v i c e s . 
I n s u r e r s h a l l n o t i f y the p h y s i c i a n w i t h i n 
30 days of r e c e i p t of the r e p o r t whether or 
not t he r e p o r t j u s t i f i e s t r e a t m e n t i n 
excess of the g u i d e l i n e s or j u s t i f i c a t i o n 
w i l l be assumed." 

We read t h i s r u l e t o r e q u i r e a c a r r i e r t o request a 
r e p o r t of a t r e a t i n g p h y s i c i a n when requested s e r v i c e s exceed t he 
suggested g u i d e l i n e . The r e p o r t p r o v i d e s a b a s i s f o r making a 
d e c i s i o n w i t h i n 30 days as t o need f o r s e r v i c e s , as r e q u i r e d by 
the r u l e . Here, t he employer d i d not request a r e p o r t from 
Dr. Apple b e f o r e denying the s e r v i c e s . We f i n d t h a t conduct 
unreasonable and t h e r e f o r e agree w i t h t h e Referee's assessment of 
p e n a l t i e s and a t t o r n e y fees f o r unreasonable d e n i a l of m e d i c a l 
s e r v i c e s . Because we are r e v e r s i n g the Referee's o r d e r as t o 
c o m p e n s a b i l i t y , t h e r e w i l l be no "amounts then due" and t h e r e f o r e 
no p e n a l t y may be assessed. The Referee assessed an a t t o r n e y f e e 
of $750 based on both t he p e n a l t y i s s u e and the d e n i a l i s s u e . 
Because the d e n i a l i s now uph e l d , we set aside t h a t award and f i n d 
t h a t $250 i s a reasonable a t t o r n e y fee on the p e n a l t y i s s u e . See 
OAR 438-15-010 ( 6 ) ; Barbara Wheeler, 37 Van N a t t a 122 (198 5 ) . 

ORDER 

The Referee's o r d e r dated January 29, 1988 i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s of the Referee's 
order which s e t a s i d e the s e l f - i n s u r e d employer's A p r i l 30, 1987 
p a r t i a l d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s i n excess o f those 
a l l o w e d under the OAR g u i d e l i n e s are r e v e r s e d . The d e n i a l i s 
r e i n s t a t e d and upheld. I n l i e u of the Referee's $750 a t t o r n e y fee 
award, c l a i m a n t ' s a t t o r n e y i s awarded $250, t o be p a i d by the 
employer. The remainder of the Referee's order i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $1,000.50, i s approved. 
Board Member F e r r i s , c o n c u r r i n g : 

I j o i n i n the m a j o r i t y o p i n i o n , but wVite s e p a r a t e l y t o 
address the concerns expressed by the d i s s e n t . The d e n i a l i n t h i s 
case i s proper f o r the reasons e x p l a i n e d i n my concurrence i n 
Gordon D. G a r r e t t , 41 Van N a t t a 334 ( I s s u e d t h i s d a t e ) . 
Board Member C r i d e r , d i s s e n t i n g : 

The d e n i a l i n q u e s t i o n read, i n ' p a r t , as f o l l o w s : 

"[W]e are denying t r e a t m e n t i n excess of two 
o f f i c e v i s i t s per month i n accordance w i t h t h e 
Oregon A d m i n i s t r a t i v e Rules. Any b i l l i n g 
s t a t e m e n t s from Dr. Apple r e c e i v e d a f t e r the 
date of t h i s d e n i a l , w i l l be reduced 
a c c o r d i n g l y . . . ." 
The d e n i a l i s p u r e l y p r o s p e c t i v e i n n a t u r e and, f o r t h a t 

reason, i s v o i d . The m a j o r i t y e r r s i n r e i n s t a t i n g t h e d e n i a l . I 
d i s s e n t f o r the reasons s t a t e d i n my d i s s e n t i n g o p i n i o n s i n June 
J e l e n , 40 Van N a t t a 117.5 (1988) and Gordon D. G a r r e t t , 41 Van 
N a t t a 334 ( I s s u e d t h i s d a t e ) . 
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RICHARD E. CORSON, Claimant WCB 85-07125 
Peter 0. Hansen, Claimant's Attorney February 23, 1989, 
Roberts, et a l . , Defense Attorneys Order on Review-

Reviewed by Board Members C r i d e r and Johnson. 

Claimant requests review of those p o r t i o n s o f 
Referee Q u i l l i n a n ' s order t h a t : (1) d e c l i n e d t o g r a n t any permanent 
d i s a b i l i t y compensation, e i t h e r scheduled or unscheduled, i n a d d i t i o n 
t o t h a t g r a n t e d by D e t e r m i n a t i o n Order; (2) d e c l i n e d t o a l t e r the 
r a t e of temporary d i s a b i l i t y b e n e f i t s ; and (3) d e c l i n e d t o assess 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 

The Board a f f i r m s and adopts the Referee's o r d e r w i t h t h e 
f o l l o w i n g comments. 

On re v i e w , c l a i m a n t ' s counsel requests t h a t t h e Board 
e i t h e r c o n s i d e r Dr. Misko's January 6, 1987 r e p o r t , which c l a i m a n t 
never s u b m i t t e d b e f o r e the h e a r i n g r e c o r d was c l o s e d , or remand 
c l a i m a n t ' s case t o the Referee f o r f u r t h e r development of the r e c o r d . 

On November 13, 1987, a t the c l o s e of c l a i m a n t ' s h e a r i n g , 
the Referee l e f t the r e c o r d open u n t i l mid-January i n order t o 
r e c e i v e d i a g n o s t i c t e s t s and any o p i n i o n v o i c e d by Dir. Isaacson 
r e g a r d i n g c l a i m a n t ' s p o s s i b l e need f o r s u r g e r y . On January 27, 1987, 
the Referee c l o s e d the r e c o r d a f t e r having r e c e i v e d no f u r t h e r 
medical evidence from e i t h e r p a r t y . 

We may remand t o the Referee should we f i n d t h a t . t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5). To m e r i t remand f o r c o n s i d e r a t i o n of 
a d d i t i o n a l evidence, i t must be c l e a r l y shown t h a t m a t e r i a l evidence 
was not o b t a i n a b l e w i t h due d i l i g e n c e a t the time o f the h e a r i n g . 
Kienow's Food Stores v. L y s t e r , 79 Or App 416 ( 1986) ; P e l f i n a P. 
Lopez, 37 Van N a t t a 164, 170 (1985). 

Claimant's counsel had a p p r o x i m a t e l y t h r e e weeks from t he 
time Dr. Misko i s s u e d h i s January 6, 1987 r e p o r t u n t i l t h e r e c o r d was 
cl o s e d on January 27, 1987. On Board r e v i e w , c l a i m a n t ' s counsel 
g i v e s no e x p l a n a t i o n f o r t h i s f a i l u r e t o submit a d d i t i o n a l evidence. 
A f t e r de novo re v i e w , we are not persuaded t h a t t h e r e c o r d has been 
i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed. 
Furthermore, we f i n d t h a t the a d d i t i o n a l evidence p r e s e n t e d by 
c l a i m a n t ' s counsel was o b t a i n a b l e w i t h due d i l i g e n c e . A c c o r d i n g l y , 
we conclude t h a t remand i s not wa r r a n t e d . 

Our second comment p e r t a i n s t o c l a i m a n t ' s r e q u e s t t h a t we 
award him an award of scheduled d i s a b i l i t y . Claimant p r e s e n t e d no 
c l a i m f o r scheduled permanent d i s a b i l i t y e i t h e r b e f o r e or a t the time 
of h e a r i n g . Claimant's December 10, 1985 Request f o r Hearing form 
d i d not i n c l u d e "Scheduled D i s a b i l i t y " as an i s s u e . A l s o , when the 
Referee asked t o c l a r i f y t h e issues a t h e a r i n g , and s p e c i f i c a l l y 
l i s t e d "unscheduled" d i s a b i l i t y as the o n l y permanent d i s a b i l i t y 
i s s u e , c l a i m a n t ' s counsel assented. When an is s u e i s not p r o p e r l y 
r a i s e d b e f o r e a Referee at h e a r i n g , and t h e r e c o r d i s c l o s e d , t h a t 
i s s u e w i l l not subseq u e n t l y be co n s i d e r e d . Randy L. Johnson, 39 Van 
Na t t a 463 (1987). T h e r e f o r e , t h e Board d e c l i n e s t o address the i s s u e 
on appeal. 

ORDER 

The Referee's order dated February 27, 1987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d fee riot t o exceed $160. 
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GORDON D. GARRETT, Claimant WCB 86-11631 
Velure & Yates, Claimant's Attorneys February 23, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by the Board en banc. 

Claimant r e q u e s t s review of Referee Neal's o r d e r t h a t : 
( 1 ) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
f o r a low back i n j u r y from 5 p e r c e n t (16 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n Order, t o 15 pe r c e n t (48 d e g r e e s ) ; and ( 2 ) upheld 
the s e l f - i n s u r e d employer's p a r t i a l d e n i a l of c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s f o r a low back c o n d i t i o n which were i n 
excess of the Medical D i r e c t o r ' s G u i d e l i n e s . The i s s u e s on rev i e w 
are e x t e n t of permanent d i s a b i l i t y and medical s e r v i c e s . 

FINDINGS OF FACT 

Clai m a n t , a 4 3 - y e a r - o l d mechanic, i n j u r e d h i s low back 
i n March 1984 d u r i n g a l i f t i n g i n c i d e n t . P r i o r t o the i n j u r y , , he 
had e x p e r i e n c e d p e r i o d i c problems w i t h h i s back c a u s i n g him .to 
miss o c c a s i o n a l days of work each year. F o l l o w i n g the March 1984 
i n j u r y , he began t r e a t i n g w i t h Dr. Hoppert, o r t h o p e d i c surgeon, 
who diagnosed c h r o n i c lumbosacral s t r a i n . He was o f f work f o r a 
few days i m m e d i a t e l y f o l l o w i n g the i n j u r y . 

I n September 1985, he used h i s s e n i o r i t y s t a t u s t o move 
from h i s mechanic j o b t o an u p h o l s t e r y r e p a i r j o b which does not 
r e q u i r e as heavy work. Since t h e n , he has had two p e r i o d s of 
e x a c e r b a t i o n . The f i r s t e x a c e r b a t i o n o c c u r r e d i n l a t e December 
1985, when he f i l l e d i n t e m p o r a r i l y as a mechanic. He was o f f 
work f o r a p p r o x i m a t e l y two weeks. He then went f o r one year 
w i t h o u t any episodes o f back spasms. The second e x a c e r b a t i o n 
o c c u r r e d one week b e f o r e t h e h e a r i n g . He had been o f f work f o r 
the week p r i o r t o h e a r i n g and was r e c e i v i n g d a i l y t r e a t m e n t from 
Dr. B u t t l e r , c h i r o p r a c t o r . 

Claimant began t r e a t i n g w i t h Dr. B u t t l e r i n e a r l y 
January 1986, j u s t a f t e r h i s f i r s t exacerbation.. Dr. B u t t l e r took 
c l a i m a n t o f f work u n t i l January 15, 1986, when he r e l e a s e d him f o r 
m o d i f i e d work. Claimant r e t u r n e d t o h i s u p h o l s t e r y j o b because i t 
was l i g h t enough t o comply w i t h the r e s t r i c t i o n s imposed by 
Dr. B u t t l e r . Claimant was then r e c e i v i n g t r e a t m e n t s from 
Dr. B u t t l e r t h r e e times per week. 

I n May 1986, Dr. B u t t l e r reduced c l a i m a n t ' s t r e a t m e n t s 
t o two times per week. He a l s o r e l e a s e d c l a i m a n t f o r h i s r e g u l a r 
work. 

Cla i m a n t ' s c l a i m has been reopened s e v e r a l t i m e s . The 
o n l y award of permanent d i s a b i l i t y c l a i m a n t has r e c e i v e d r e s u l t e d 
from a February 7, 1985 D e t e r m i n a t i o n Order t h a t g r a n t e d him 5 
per c e n t unscheduled permanent d i s a b i l i t y . 

On January 30, 1987, the employer denied r e s p o n s i b i l i t y 
f o r c h i r o p r a c t i c t r e a t m e n t i n excess of two times per month. 

Dr. B u t t l e r examined c l a i m a n t on A p r i l 2 1 , 1987. I n a 
r e p o r t dated one week p r i o r t o h e a r i n g , Dr. B u t t l e r found c l a i m a n t 
m e d i c a l l y s t a t i o n a r y and able t o do m o d i f i e d work w i t h no heavy 
l i f t i n g or r e p e t i t i o u s bending or t w i s t i n g from the w a i s t . He 
noted a reduced range of motion i n c l a i m a n t ' s back. He 
n e v e r t h e l e s s f e l t t h a t c l a i m a n t ' s c o n d i t i o n had improved 
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s u f f i c i e n t l y t o w a r r a n t r e d u c t i o n i n t r e a t m e n t . He opined t h a t 
c l a i m a n t was now i n need of p e r i o d i c "as-needed" p a l l i a t i v e c a r e . 

Claimant has always r e l i e d upon Dr. B u t t l e r t o determine 
the frequency of t r e a t m e n t s . The maximum p e r i o d between 
t r e a t m e n t s has been two weeks. 

The employer had c l a i m a n t examined by d i f f e r e n t 
c h i r o p r a c t i c panels i n February 1986 and January 1987. Those 
panels opined i n A p r i l 1987 t h a t c l a i m a n t ' s c o n d i t i o n d i d not 
support t r e a t m e n t s i n excess of t w i c e per month, except d u r i n g 
p e r i o d s of e x a c e r b a t i o n . 

Claimant t e s t i f i e d t o a p e r s i s t e n t backache. He can s i t 
f o r a p p r o x i m a t e l y o n e - h a l f hour b e f o r e e x p e r i e n c i n g p a i n . As of 
the date o f h e a r i n g , c l a i m a n t ' s back f e l t b e t t e r than i t had two 
years e a r l i e r . ; 

Claimant has a h i g h school e d u c a t i o n w i t h a d d i t i o n a l 
course work i n e l e c t r o n i c s . He r e t a i n s t h e a b i l i t y t o do medium 
work, but he i s no lo n g e r capable of p e r f o r m i n g the mechanics j o b 
he d i d a t the time of h i s 1984 i n j u r y . We r a t e h i s p h y s i c a l 
impairment as m i l d . I n a d d i t i o n t o work as a mechanic and 
u p h o l s t e r e r , c l a i m a n t has a l s o worked as a mechanic t r a i n i n g 
s u p e r v i s o r f o r two years and as an emergency medical t e c h n i c i a n 
f o r n i n e y e a r s . 

CONCLUSIONS OF LAW AND OPINION 

Claimant argues t h a t he i s e n t i t l e d t o a d d i t i o n a l 
unscheduled permanent d i s a b i l i t y beyond the 15 percent, awarded by 
the Referee. He a s s e r t s t h a t h i s a b i l i t y t o " o b t a i n and h o l d 
g a i n f u l employment i n the broad f i e l d of g e n e r a l o c c u p a t i o n s " i s 
mo d e r a t e l y , i f not s e v e r e l y , i m p a i r e d . I n a d d i t i o n , he argues 
t h a t h i s p h y s i c a l impairment i s i n the m i l d l y moderate range. 

I n r a t i n g the e x t e n t of unscheduled permanent d i s a b i l i t y 
f o r c l a i m a n t ' s low back c o n d i t i o n , we c o n s i d e r h i s impairment as 
r e f l e c t e d i n the medical r e c o r d and the t e s t i m o n y a t h e a r i n g and 
a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 
436-30-380 e_t seq. We apply these r u l e s as g u i d e l i n e s , not as 
r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l v. Argonaut 
Insurance Co., 296 Or 505, 510 (198 4 ) . 

Dr. Hoppert, c l a i m a n t ' s i n i t i a l t r e a t i n g p h y s i c i a n , 
r a t e d c l a i m a n t ' s impairment i n the m i l d range i n 1984. I n A p r i l , 
1987, Dr. B u t t l e r opined t h a t c l a i m a n t had " m i l d t o moderate 
permanent impairment . . . dependent upon p h y s i c a l a c t i v i t y . " We 
would n o r m a l l y g i v e g r e a t e r weight t o Dr. B u t t l e r ' s more r e c e n t 
o p i n i o n . We conclude, however, t h a t Dr. B u t t l e r ' s f i n d i n g s 
s u p p o r t a m i l d , r a t h e r than moderate, impairment. This c o n c l u s i o n 
i s s upported by c l a i m a n t ' s t e s t i m o n y t h a t h i s back i s i n b e t t e r 
shape now than i t was two years e a r l i e r . F urthermore, we do not 
co n s i d e r c l a i m a n t ' s age of 43 as a s e r i o u s impediment t o f u t u r e 
e m p l o y a b i l i t y . 

E x e r c i s i n g our independent judgment i n l i g h t o f 
c l a i m a n t ' s l e v e l of impairment and the r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s , we conclude t h a t the Referee's award o f 48 
degrees f o r 15 pe r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 



T u r n i n g t o the medical s e r v i c e s i s s u e , c l a i m a n t contends 
t h a t the Referee a r b i t r a r i l y l i m i t e d the number of c h i r o p r a c t i c 
t r e a t m e n t s t o two per month. We do not agree. 

The workers' compensation s t a t u t e s do not a u t h o r i z e any 
l i m i t a t i o n on the number of t r e a t m e n t s a c l a i m a n t may r e c e i v e . 
ORS 656.245; Kemp v. Worker's Comp. Dept., 65 Or App 659 ( 1 9 8 3 ) , 
m o d i f i e d on o t h e r grounds, 67 Or App 270, rev den 297 Or 227 
(1984 ) . C l a i m a n t , however, has the burden of p r o v i n g t h a t 
t r e a t m e n t s are reasonable and necessary. James v. Kemper I n s . 
Co., 81 Or App 80, 84 (1986). Here, Dr. Hoppert opined t h a t , as 
of May 6, 1985, c l a i m a n t needed no f u r t h e r t r e a t m e n t . Two 
independent c h i r o p r a c t i c c o n s u l t a n t s opined t h a t i t was not 
reasonable or necessary f o r c l a i m a n t t o have c h i r o p r a c t i c 
t r e a t m e n t s i n excess of two t r e a t m e n t s per month except i n t h e 
event o f an e x a c e r b a t i o n of symptoms. One week p r i o r t o h e a r i n g , 
Dr. B u t t l e r h i m s e l f opined t h a t c l a i m a n t was i n need o f o n l y 
p e r i o d i c as-needed p a l l i a t i v e c a r e . We conclude t h a t c l a i m a n t has 
not met h i s burden of p r o v i n g t h a t a t t h i s t i m e more than two 
t r e a t m e n t s monthly are reasonable and necessary. 

ORDER 

The Referee's order dated May 27, 1987 i s a f f i r m e d . 
Board Member C r i d e r , c o n c u r r i n g i n p a r t and di's'senting i n p a r t : 

I concur i n t h a t p o r t i o n of the-'orde\r which a f f i r m s t h e 
Referee on the e x t e n t of d i s a b i l i t y q u e s t i o n . "I .dissent, however, 
from t h a t p o r t i o n of the order u p h o l d i n g t h e employer's d e n i a l o f 
f u t u r e t r e a t m e n t f o r the compensable i n j u r y i n excess of the 
D i r e c t o r ' s G u i d e l i n e s . 

The d e n i a l reads as f o l l o w s : 

"Your t r e a t i n g p h y s i c i a n f o r t h i s i n j u r y i s 
p r e s e n t l y B r i a n B u t t l e r , D.C. We have 
r e c e i v e d a d d i t i o n a l i n f o r m a t i o n i n d i c a t i n g 
your c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y , and 
the care and t r e a t m e n t p r o v i d e d a t t h i s t i m e 
i s p a l l i a t i v e i n n a t u r e . . . . Based on the 
above i n f o r m a t i o n , we are denying t r e a t m e n t i n 
excess o f two times per month i n accordance 
w i t h the Oregon A d m i n i s t r a t i v e Rules. T h i s 
d e c i s i o n does not a f f e c t your r i g h t t o r e c e i v e 
t r e a t m e n t f o r your i n j u r y of March 1, 1984. 
Under OAR 436-10-090(5), you cannot be h e l d 
r e s p o n s i b l e f o r the t r e a t m e n t which i s i n 
excess o f the g u i d e l i n e s a f t e r the date o f 
t h i s l e t t e r . " (Emphasis added.) 

The d e n i a l i s m i s l e a d i n g as t o i t s e f f e c t i n s o f a r as i t 
suggests t h a t i t does, not e f f e c t c l a i m a n t ' s r i g h t t o t r e a t m e n t . 
M o r e o v e r , . i t i s addressed t o no s e r v i c e rendered f o r which 
reimbursement has been sought. I t s i m p l y denies a l l f u t u r e 
m e d i c a l s e r v i c e s i n excess of two t r e a t m e n t s per month. I t 
sh o u l d , t h e r e f o r e , be set aside f o r the reasons s t a t e d i n my 
d i s s e n t i n g o p i n i o n i n June J e l e n , 40 Van Natta 1175 ( 1 9 8 8 ) . 



t r e a t m e n t i n a compensable c l a i m . See Robert M. B r y a n t , 41 Van 
N a t t a _"524 ( i s s u e d t h i s d a y ) ; Frances M. Mead, 40 Van N a t t a 1878 
(1988)". At the same t i m e , the Board w i l l uphold a, d e n i a l of a l l 
f u t u r e t r e a t m e n t i n a compensable c l a i m i n excess of two 
t r e a t m e n t s per month. I am a t a l o s s t o understand the. l e g a l 
s i g n i f i c a n c e of the d i s t i n c t i o n . Developments i n c l a i m a n t ' s 
c o n d i t i o n the day a f t e r the d e n i a l i s s u e s or the day a f t e r t h e 
h e a r i n g i s conducted may j u s t a s . r e a l i s t i c a l l y r e s u l t i n t h e need 
f o r t r e a t m e n t i n excess of the g u i d e l i n e s , as w i t h i n the 
g u i d e l i n e s . To p e r m i t a d e n i a l addressed t o the f u t u r e i s 
t h e r e f o r e e q u a l l y i n a p p r o p r i a t e i n the two cases. 

As I understand i t , a l s o , the Board w i l l c o n t i n u e t o 
d e c l a r e t h a t a d e n i a l i s addressed o n l y t o b i l l i n g s rendered t o 
t h e date of the d e n i a l . Robert M. B r y a n t , supra; A r l e n e S. 
P e t t i t , 40 Van N a t t a 1610 (1988); B i l l i e J. Eubanks, 35 Van N a t t a 
131 (T983). N e v e r t h e l e s s , the Board w i l l ; u p h o l d ' a d e n i a l i s s u e d 
a l t h o u g h a l l r e q u e s t s f o r reimbursement f o r medical s e r v i c e s have 
been g r a n t e d — a t l e a s t where the d e n i a l i s addressed t o the 
e x t e n t of c h i r o p r a c t i c t r e a t m e n t t o be rendered i n the f u t u r e . 
A g a i n , I am unable t o grasp the l e g a l p r i n c i p l e which p e r m i t s us 
t o uphold a d e n i a l of medical s e r v i c e s t h a t i s i s s u e d w i t h r e s p e c t 
t o no r e q u e s t f o r reimbursement when frequency of t r e a t m e n t i s a t 
i s s u e , but leads us t o s e t a s i d e a l l o t h e r d e n i a l s t h a t are 
addressed t o no c l a i m f o r reimbursement. 

C o n s i s t e n t w i t h our d e c i s i o n s i n Robert M. B r y a n t , 
s u p r a , and A r l e n e S. P e t t i t , supra, the d e n i a l should be s e t aside 

Board Member F e r r i s , c o n c u r r i n g : 

I j o i n i n the m a j o r i t y o p i n i o n , but w r i t e s e p a r a t e l y t o 
address the concerns expressed by the d i s s e n t . The d i s s e n t s t a t e s 
t h a t the m a j o r i t y has upheld "a d e n i a l of a l l f u t u r e t r e a t m e n t i n 
a compensable c l a i m i n excess of two t r e a t m e n t s per month." This 
i s i n c o r r e c t . The m a j o r i t y s i m p l y holds t h a t c l a i m a n t has f a i l e d 
t o prove t h a t more than two t r e a t m e n t s per month were reasonable 
and necessary f o r h i s c o n d i t i o n as i t e x i s t e d a t the time of the 
d e n i a l . See James v. Kemper Insurance Co., 81 Or App 80, 84 
( 1 9 8 6 ) . Any impact t h a t the m a j o r i t y d e c i s i o n may have on f u t u r e 
t r e a t m e n t i s l i m i t e d t o t h a t p e r m i t t e d by the' res j u d i c a t a r u l e of 
i s s u e p r e c l u s i o n . See W i l l i a m E. Anderson, 40 Van N a t t a 1798 
(1988). Should c l a i m a n t ' s compensable c o n d i t i o n change and more 
f r e q u e n t t r e a t m e n t or another k i n d of t r e a t m e n t be r e q u i r e d , the 
m a j o r i t y d e c i s i o n would not p r e c l u d e such t r e a t m e n t . 

As f o r the d i s s e n t ' s o b j e c t i o n t o the form of the 
employer's d e n i a l , the d i s s e n t reads the d e n i a l as " p u r e l y 
p r o s p e c t i v e i n n a t u r e " because i t i s "addressed t o no s e r v i c e 
rendered" and a l l u d e s t o t r e a t m e n t t h a t c l a i m a n t might r e c e i v e 
a f t e r the date of the d e n i a l . The d i s s e n t reads the d e n i a l out o f 
i t s p r o c e d u r a l c o n t e x t . P r i o r t o the d e n i a l , c l a i m a n t had been 
r e c e i v i n g two or more c h i r o p r a c t i c t r e a t m e n t s per week f o r more 
than a year. A few weeks b e f o r e the d e n i a l , c l a i m a n t was examined 
by a panel of the Independent C h i r o p r a c t i c C o n s u l t a n t s . The 
C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , t h a t 
t h e t r e a t m e n t he had been r e c e i v i n g was p a l l i a t i v e and t h a t the 
f r e q u e n c y of the t r e a t m e n t s had been e x c e s s i v e . (See Ex. 43-4). 
The employer issued i t s d e n i a l of " t r e a t m e n t i n excess of two 
times per month" on January 30, 1987. The d e n i a l r e c i t e s the 
i n f o r m a t i o n r e c e i v e d from the Independent C h i r o p r a c t i c 
C o n s u l t a n t s . Given t h i s c o n t e x t , the employer c l e a r l y 
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contemplated the p a t t e r n of t r e a t m e n t s c l a i m a n t had r e c e i v e d p r i o r 
t o the d e n i a l and denied the reasonableness and n e c e s s i t y of a t 
l e a s t a p o r t i o n of those t r e a t m e n t s . The d e n i a l thus was not 
" p u r e l y p r o s p e c t i v e i n n a t u r e . " Even assuming, as the d i s s e n t 
a p p a r e n t l y does, t h a t the employer p a i d f o r a l l t r e a t m e n t s 
rendered t h r o u g h the date of the d e n i a l , merely p a y i n g or 
p r o v i d i n g compensation i s not acceptance of a c l a i m or an 
admission of l i a b i l i t y . ORS 6 5 6 . 2 6 2 ( 9 ) . That f a c t , t h e r e f o r e , 
( i f i t i s one) does not p r e c l u d e the employer from c o n t e s t i n g t h e . 
reasonableness and n e c e s s i t y of the t r e a t m e n t s . 

The a l l u s i o n t o f u t u r e t r e a t m e n t must a l s o be read i n 
t h e c o n t e x t of c l a i m a n t ' s c o n t i n u i n g course of t r e a t m e n t . I t was 
n o t h i n g more than a warning t o c l a i m a n t and t o h i s t r e a t i n g d o c t o r 
o f what the employer's p o l i c y would be toward f u t u r e t r e a t m e n t s . 
T h i s a l l o w e d c l a i m a n t and h i s d o c t o r t o r e c o n s i d e r and, i f 
n ecessary, m o d i f y t h e i r course of t r e a t m e n t b e f o r e i n c u r r i n g 
expenses which would not be reimbursed by the employer. The 
employer's warning was not i n t e n d e d t o and d i d not have any 
p r o s p e c t i v e l e g a l e f f e c t . I t was not improper i n any way. 

THERESA L. HOWARD, Claimant 
Malagon & Moore, Claimant's Attorneys 
Nelson, et a l . , Defense Attorneys 
Fenner, et a l . , Attorneys 
H. Thomas Andersen (SAIF), Defense Attorney 

Claimant requested r e c o n s i d e r a t i o n of t h a t p o r t i o n of the 
Board's November 3, 1988 Order on Review t h a t d i d not award her 
counsel an a t t o r n e y fee f o r s e r v i c e s rendered on Board r e v i e w . I n 
order t o f u l l y c o n s i d e r the m a t t e r , we abated our p r i o r o r d e r and 
g r a n t e d both SAIF and L i b e r t y Northwest an o p p o r t u n i t y t o respond. 
A f t e r r e c e i v i n g responses from the i n s u r e r s , and f u r t h e r 
c o n s i d e r i n g t h i s m a t t e r , we make the f o l l o w i n g c o n c l u s i o n s . 

At the o u t s e t , we note t h a t i n i t s response t o our Order 
o f Abatement, SAIF i n c l u d e d a copy of a ".307" o r d e r issued i n t h i s 
m a t t e r , dated June 22, 1987. Although our d e c i s i o n i n r e g a r d t o an 
i n s u r e r - p a i d a t t o r n e y fee f o r . s e r v i c e s rendered a t the h e a r i n g 
l e v e l r e s t e d i n l a r g e p a r t on the absence of ".307" o r d e r , the 
e x i s t e n c e of such an order does not e f f e c t our d e c i s i o n . We reach 
t h i s c o n c l u s i o n because the ".307" was not i s s u e d u n t i l June 22, 
1987, a p p r o x i m a t e l y one month a f t e r " the h e a r i n g had taken p l a c e . 
Since c l a i m a n t ' s compensation was a t r i s k a t the time of h e a r i n g , 
her a t t o r n e y i s s t i l l e n t i t l e d t o an i n s u r e r - p a i d fee f o r s e r v i c e s 
rendered i n c o n n e c t i o n w i t h the h e a r i n g . See Ronald L. Warner, 40 
Van N a t t a 1082, 1194 (1988 ) . We now turn.' t o the i s s u e of an 
i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s a t the Board l e v e l . 

Under ORS 6 5 6 . 3 8 2 ( 2 ) , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d 
t o a reasonable fee when a c a r r i e r i n i t i a t e s Board review and the 
Board determines t h a t "the compensation awarded t o [ t h e ] c l a i m a n t 
should not be d i s a l l o w e d or reduced." Here, SAIF i n i t i a t e d Board 
review and sought t o s h i f t r e s p o n s i b i l i t y t o L i b e r t y Northwest. 
SAIF was u l t i m a t e l y s u c c e s s f u l . Because L i b e r t y Northwest d i d not 
seek Board r e v i e w , t h i s case does not f a l l w i t h i n ORS 6 5 6 . 3 8 2 ( 2 ) , 
as i t a l l o w s f o r a t t o r n e y fees a g a i n s t an employer or i n s u r e r who 
i n i t i a t e s an a p p e a l . Anfora v. L i b e r t y Communication, 88 Or App 
30, 31 ( 1 9 8 8 ) . 
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The o n l y remaining s t a t u t o r y p r o v i s i o n a p p l i c a b l e t o 
a t t o r n e y fees f o r s e r v i c e s on review i s ORS 6 5 6 . 3 8 6 ( 1 ) . . That 
p r o v i s i o n p r o v i d e s f o r an i n s u r e r - p a i d fee where a c l a i m a n t f i n a l l y 
p r e v a i l s on review "from an order or d e c i s i o n denying t he c l a i m f o r 
compensation." Shoulders v. SAIF, 300 Or 606, 611 ( 1 9 8 7 ) . 

As noted above, a ".30.7" order has been i s s u e d i n t h i s 
case. A l t h o u g h i t was is s u e d subsequent t o the h e a r i n g , i t was i n 
e f f e c t p r i o r t o issuance o f the Referee's o r d e r . The ".307" order 
was not s u b m i t t e d as p a r t o f the r e c o r d , however, the Board may 
ta k e a d m i n i s t r a t i v e n o t i c e of f a c t s "capable of a c c u r a t e and ready 
d e t e r m i n a t i o n by r e s o r t t o sources whose accuracy cannot be 
reas o n a b l y q u e s t i o n e d . " ORS 4 0 . 0 6 5 ( 2 ) (OER 2 0 1 ( b ) ) ; Susan K. 
T e e t e r s , 40 Van N a t t a 115 (September 7, 1 9 8 8 ) . A c c o r d i n g l y , we 
conclude t h a t an or d e r issued by the Workers' Compensation 
Department pursuant t o ORS 656.307 i s a document we can ta k e 
a d m i n i s t r a t i v e n o t i c e of and c o n s i d e r i n r e s o l v i n g t h i s case. 
Dwane Ke s t e r , 38 Van N a t t a 1417 ( 1 9 8 6 ) ; Dennis F r a s e r , 35 Van N a t t a 
2 7 1 , 274 ( 1 9 8 3 ) . — 

I n sum, we conclude t h a t n e i t h e r ORS 6 5 6 . 3 8 2 ( 2 ) nor ORS 
6 5 6 . 3 8 6 ( 1 ) e n t i t l e s c l a i m a n t t o a t t o r n e y fees f o r s e r v i c e s rendered 
on Board r e v i e w . Shoulders v. SAIF, supra; A n f o r a v. L i b e r t y 
Communication, supra. On r e c o n s i d e r a t i o n , as supplemented h e r e i n , 
we adhere t o and r e p u b l i s h our former o r d e r , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED. 
Board Member C r i d e r , c o n c u r r i n g i n p a r t and Q s L S s e n t i n g i n p a r t : 

I concur i n t h a t p o r t i o n of the Order on R e c o n s i d e r a t i o n 
t h a t r e j e c t s SAIF's c o n t e n t i o n t h a t issuance of a .307 order 
f o l l o w i n g the h e a r i n g suggests t h a t c l a i m a n t was not e n t i t l e d t o an 
i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s a t h e a r i n g . I d i s s e n t from 
t h a t p o r t i o n of the order t h a t r e j e c t s c l a i m a n t ' s c o n t e n t i o n t h a t 
she i s e n t i t l e d t o an i n s u r e r - p a i d fee f o r s e r v i c e s on Board r e v i e w . 

The i s s u e s at h e a r i n g were c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . The Referee s e t aside SAIF's d e n i a l and upheld 
L i b e r t y ' s d e n i a l . SAIF requested review.- On r e v i e w , c l a i m a n t 
argued t h a t the Referee was wrong — t h a t L i b e r t y ' s d e n i a l should 
have been s e t as i d e and SAIF's upheld. Claimant had a stake i n the 
proc e e d i n g i n t h a t her temporary d i s a b i l i t y b e n e f i t s would be 
h i g h e r i f L i b e r t y were h e l d r e s p o n s i b l e . We h e l d L i b e r t y 
r e s p o n s i b l e — s e t t i n g a s i d e i t s d e n i a l on review. Claimant i s 
e n t i t l e d t o a fee under 656.386 ( 1 ) . SAIF v. Phipps, 85 Or App 
436 ( 1 9 8 7 ) . For the reasons s t a t e d i n my d i s s e n t i n g o p i n i o n i n 
Rhonda L. B i l o d e a u , 41 Van N a t t a 11 (January 4, 1 9 8 9 ) , t h e m a j o r i t y 
e r r s i n denying a f e e . 

COY D. KELLER, Claimant WCB 86-06554 
Michael B. Dye, Claimant's Attorney February 23, 1989 
Gail Gage (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Daron's order t h a t : ( 1 ) upheld the SAIF C o r p o r a t i o n ' s a g g r a v a t i o n 
d e n i a l ; and ( 2 ) a f f i r m e d a D e t e r m i n a t i o n Order award of unscheduled 
permanent d i s a b i l i t y f o r a back i n j u r y of 30 p e r c e n t (96 d e g r e e s ) . 
On re v i e w , the is s u e s are a g g r a v a t i o n o r , i n the a l t e r n a t i v e , 
e x t e n t of permanent d i s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

We adopt Paragraphs 1 through 7 and Paragraph 11 of the. 
Referee's f i n d i n g s of fact., w i t h the f o l l o w i n g supplementation..,- • 

Cla i m a n t , a 57 - y e a r - o l d l i f e l o n g - p a i n t e r w i t h an 11th 
grade e d u c a t i o n , s u s t a i n e d s e v e r a l i n j u r i e s t o h i s back b e f o r e 
December 20, 1984. A 1969 low back i n j u r y i n Oregon r e s u l t e d i n . an 
u l t i m a t e award of 15 per c e n t unscheduled permanent d i s a b i l i t y ; 1977 
and 1984 low back i n j u r i e s i n Oklahoma r e s u l t e d i n t o t a l permanent 
d i s a b i l i t y awards of 14 per c e n t t o the body as a whole. F o l l o w i n g 
the January 1984 i n j u r y , c l a i m a n t was re l e a s e d f o r work on 
February 20, 1984 w i t h a d i a g n o s i s of muscle s p r a i n and s t r a i n t o 
the p a r a v e r t e b r a l muscles. 

Since c l a i m a n t ' s A p r i l 1985 laminectomy a t L4-5 and L5-S1 
on the r i g h t , he has experienced c o n t i n u o u s low back and l e f t l e g 
p a i n . Claimant was noted t o have l e f t l e g p a i n i n J u l y 1985, 
September 1985, A p r i l 1986 and again i n September 1986. 

On October 11, 1986, c l a i m a n t t r i p p e d and f e l l w h i l e on 
h i s way t o an independent medical e x a m i n a t i o n by BBV Medical 
S e r v i c e s . This f a l l caused a temporary i n c r e a s e i n h i s low back 
and l e f t l e g symptoms. The December 1984 compensable i n j u r y 
remains a m a t e r i a l cause of those c o n t i n u i n g symptoms. 

On October 31, 1986, c l a i m a n t was examined by h i s 
t r e a t i n g p h y s i c i a n , Dr. Poulson, f o r an acute episode o f low back 
p a i n , r e s u l t i n g p r i m a r i l y from the October 1 1, 1986 f a l l . I n h i s 
c h a r t n o t e , Dr. Poulson r e p o r t e d t h a t w a l k i n g , s i t t i n g , l i f t i n g and 
bending i n c r e a s e d c l a i m a n t ' s p a i n . He p r e s c r i b e d Darvon, Soma and 
some p h y s i c a l t h e r a p y and took c l a i m a n t o f f work u n t i l February 1 1, 
1987 . SAIF r e c e i v e d t h a t c h a r t note on November 14., 1986 . When 
c l a i m a n t l a s t saw Dr. Poulson on February 1 1, 1987, he c o n t i n u e d t o 
be i n an o f f work s t a t u s w i t h c o n s i d e r a b l e p a i n . 

CONCLUSIONS OF LAW 

Ag g r a v a t i o n 

The Referee dismissed c l a i m a n t ' s a g g r a v a t i o n c l a i m by 
c o n c l u d i n g t h a t : (1) h i s l e f t l e g p a i n d i d not appear u n t i l a f t e r 
c l a i m c l o s u r e i n May 1986; and (2) the October 1 1, 1986 f a l l t h a t 
o c c u r r e d w h i l e c l a i m a n t was on h i s way t o an independent m e d i c a l 
e x a m i n a t i o n had no compensable r e l a t i o n s h i p t o h i s compensable 
i n j u r y of December 20, 1984. We di s a g r e e on both c o u n t s . 

To e s t a b l i s h a c l a i m f o r a g g r a v a t i o n , c l a i m a n t has t h e 
burden of p r o v i n g t h a t h i s c o n d i t i o n has worsened s i n c e the date of 
the l a s t arrangement of compensation, and t h a t the worsening was 
caused i n m a t e r i a l p a r t by the compensable i n j u r y . ORS 656.273; 
Stepp v. SAIF, 78 Or. App 438 ( 1986). To prove a worsen i n g , 
c l a i m a n t must show a change m h i s c o n d i t i o n which renders him l e s s 
a b l e t o work and thus e n t i t l e s him t o a d d i t i o n a l temporary or 
permanent d i s a b i l i t y compensation. Smith v. SAIF, 302 Or 396 , 
399-402 ( 1 9 8 6 ) . I f a waxing and waning of symptoms was a n t i c i p a t e d 
m the p r i o r permanent d i s a b i l i t y award, c l a i m a n t must show t h a t 
t he worsening was g r e a t e r than t h a t contemplated by the l a s t 
award. Gwynn v. SAIF, 304 Or 345 (1987). However, i f a worsening 
of the compensable c o n d i t i o n r e s u l t s i n e i t h e r i n p a t i e n t 
h o s p i t a l i z a t i o n f o r t r e a t m e n t of the c o n d i t i o n or t o t a l d i s a b i l i t y 
f o r more than 14 c o n s e c u t i v e days, then the c l a i m a n t has 
e s t a b l i s h e d an a g g r a v a t i o n as a matter of law. 
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The l a s t award of compensation -for c l a i m a n t ' s back Was 
the award of 30 p e r c e n t (96 degrees) unscheduled permanent p a r t i a l 
d i s a b i l i t y g r a n t e d by the May 1986 D e t e r m i n a t i o n Order." Based upon 
the evidence a v a i l a b l e t o the E v a l u a t i o n D i v i s i o n a t the time, i t 
g r a n t e d the award, we conclude t h a t the award a n t i c i p a t e d ongoing 
and p e r i o d i c a l l y f l u c t u a t i n g low back and l e g pain.. To prove an 
a g g r a v a t i o n , t h e r e f o r e , c l a i m a n t must show e i t h e r : (1) t h a t he 
experienced an i n c r e a s e i n the symptoms of h i s compensable, 
c o n d i t i o n which r e q u i r e d i n - p a t i e n t h o s p i t a l i z a t i o n or r e s u l t e d i n 
more than 14 c o n s e c u t i v e days of temporary t o t a l d i s a b i l i t y ; or (2) 
t h a t he experienced d i s a b l i n g symptoms i n p o r t i o n s of h i s body 
o t h e r than h i s back t h a t were c a u s a l l y r e l a t e d t o h i s compensable 
c o n d i t i o n . The q u e s t i o n of whether c l a i m a n t ' s r e p o r t e d i n c r e a s e i n 
low back and l e f t l e g symptoms i n October 1986 was c a u s a l l y r e l a t e d 
t o h i s compensable back c o n d i t i o n p r e s e n t s a complex me d i c a l 
q u e s t i o n r e q u i r i n g e x p e r t medical a n a l y s i s . See U r i s v. 
Compensation Department, 247 Or 420, 424-26 (19 6 5 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1985). 

Causal r e l a t i o n s h i p of l e f t l e g p a i n 

Claimant's l e f t l e g p a i n i s w e l l documented i n t h e 
r e c o r d . Dr. Poulson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , f i r s t noted 
l e f t l e g p a i n i n J u l y 1985, a p p r o x i m a t e l y t h r e e months a f t e r the 
laminectomy and foraminotomy at L4-5 and L5-S1 on the r i g h t . I n 
September 1985 Dr. C o r r i g a n noted c o m p l a i n t s of low back and l e f t 
lower e x t r e m i t y p a i n and weakness w i t h s l i g h t h y p e s t h e s i a on the 
l a t e r a l aspect of the l e f t c a l f and f o o t t o l i g h t t o u c h . I n A p r i l 
1986 Dr. Poulson found t h a t whenever c l a i m a n t began t o ambulate, 
s i t , s t a n d , or walk f o r a few m i n u t e s , or t w i s t or t u r n , he 
e x p e r i e n c e d e x c r u c i a t i n g low back and l e f t l e g p a i n . A f t e r c l a i m 
c l o s u r e i n May 1986, c l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back and 
l e f t l e g p a i n . 

I n March 1987 Dr. Poulson .opined t h a t c l a i m a n t ' s lumbar 
and l e f t lower e x t r e m i t y p a i n was caused by the December 20, 1984 
i n j u r y . He f u r t h e r s t a t e d t h a t the October 1986 f a l l aggravated 
those symptoms, a l t h o u g h the i n c r e a s e i n symptoms t h e r e a f t e r 
subsided and c l a i m a n t r e t u r n e d t o h i s pre-aggravati.on s t a t u s . . 

BBV Medical S e r v i c e s examined c l a i m a n t oh October JL1, 
1986 and they b e l i e v e d t h a t c l a i m a n t ' s l e f t l e g p a i n was u n r e l a t e d 
t o h i s compensable 1984 i n j u r y . They r e l i e d , however, upon the 
erroneous b e l i e f t h a t c l a i m a n t ' s low back p a i n had c o m p l e t e l y 
r e s o l v e d f o l l o w i n g the A p r i l 1985 s u r g e r y . A c c o r d i n g l y , we are 
more per&uaded by the o p i n i o n of Dr. Poulson, c l a i m a n t ' s l o n g t i m e 
t r e a t i n g p h y s i c i a n , who was w e l l aware of the development of low 
back and l e f t l e g p a i n f o l l o w i n g the A p r i l 1985 s u r g e r y . We 
conclude t h a t , a t the time of h e a r i n g , c l a i m a n t ' s low back and l e f t 
l e g c o n d i t i o n was c a u s a l l y r e l a t e d t o h i s compensable 1984 i n j u r y . 

Causal r e l a t i o n s h i p of the October 1 1 , 1986 f a l l 

The f a c t t h a t c l a i m a n t exacerbated h i s compensable 
c o n d i t i o n as the r e s u l t of a f a l l on h i s way t o an independent 
me d i c a l e x a m i n a t i o n f o r t h a t c o n d i t i o n does not d e f e a t h i s c l a i m 
f o r a compensable a g g r a v a t i o n . The c o u r t i n Fenton v. SAIF, 87 Or 
App 78, 83 (1987) h e l d t h a t "when a worker i s i n j u r e d i n an 
a c c i d e n t which occurs d u r i n g a t r i p t o see a p h y s i c i a n f o r 
t r e a t m e n t of a compensable i n j u r y , the new i n j u r y a l s o i s 
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compensable." T h e r e f o r e , not o n l y i s c l a i m a n t ' s l e f t l e g and low 
back c o n d i t i o n compensably r e l a t e d t o h i s 1984 i n j u r y , but any 
in c r e a s e d d i s a b i l i t y as a r e s u l t of the October 1986 f a l l i s a l s o 
compensable i f a v a l i d a g g r a v a t i o n c l a i m was made by c l a i m a n t . 

Worsening of the compensable c o n d i t i o n 

ORS 6 5 6 . 2 7 3 ( 3 ) i n d i c a t e s t h a t a " p h y s i c i a n ' s r e p o r t 
i n d i c a t i n g a need f o r f u r t h e r medical s e r v i c e s or a d d i t i o n a l 
compensation i s a c l a i m f o r a g g r a v a t i o n . " 

On October 3 1 , 1986, Dr. Poulson examined c l a i m a n t and 
r e p o r t e d i n h i s c h a r t note of t h a t date t h a t c l a i m a n t was s u f f e r i n g 
from a r a t h e r acute episode o f low back p a i n . Dr. Poulson a l s o 
r e p o r t e d t he f o l l o w i n g : 

"Such t h i n g s as w a l k i n g , s i t t i n g , l i f t i n g 
and bending i n c r e a s e s the p a i n . Any 
a c t i v i t y i n c r e a s e s i t . He moves very 
s l o w l y . He i s t a k i n g T y l e n o l 3 and 
Percodan w i t h r e l i e f . He i s s t a y i n g about 
the same but i m p r o v i n g a l i t t l e . His best 
p o s i t i o n i s on h i s r i g h t s i d e . " 

"For t h i s l a s t problem, he was seen a t the 
Salem Memorial H o s p i t a l and was e v a l u a t e d . 
X-rays were taken [on October 13, 1986] and 
he was g i v e n T y l e n o l 3." 

"Past H i s t o r y : On 12/20/84, he had an on 
the j o b i n j u r y . So he has had a 
c o n t i n u a t i o n of h i s o l d problem and 
aggravated by t h i s f a l l . " 

* * * * 

"We gave him some Darvon, Soma and a l s o 
some p h y s i c a l t h e r a p y . He i s t o r e t u r n 
a g a i n i n a week." 

SAIF r e c e i v e d Dr. Poulson's October 3 1 , 1986 c h a r t note 
on November 14, 1986. Since the c h a r t note i n d i c a t e d t h a t c l a i m a n t 
was i n need of f u r t h e r medical s e r v i c e s , i t c o n s t i t u t e d a v a l i d 
c l a i m f o r a g g r a v a t i o n and should have been t r e a t e d as such by SAIF. 

On May 6, 1987, Dr. Poulson i n d i c a t e d t h a t c l a i m a n t was 
on an o f f - w o r k s t a t u s u n t i l February 1 1 , 1987, h i s l a s t v i s i t w i t h 
the d o c t o r . 

We are persuaded by the o p i n i o n of Dr. Poulson t h a t 
c l a i m a n t ' s c o n d i t i o n worsened f o l l o w i n g the October 1986 f a l l , 
c a u sing t o t a l d i s a b i l i t y f o r a p e r i o d of a t l e a s t f o u r months. 
Because c l a i m a n t was t o t a l l y d i s a b l e d f o r more than 14 c o n s e c u t i v e 
days, we conclude t h a t he has e s t a b l i s h e d an a g g r a v a t i o n as a 
m a t t e r of law. See Gwynn v. SAIF, supra. Claimant i s e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s b e g i n n i n g November 14, 1986, the date 
SAIF r e c e i v e d medical v e r i f i c a t i o n of c l a i m a n t ' s need f o r medical 
s e r v i c e s . 

Since c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n 
c l a i m , we d e c l i n e t o address the iss u e of the e x t e n t of h i s 
permanent d i s a b i l i t y . That m a t t e r w i l l be addressed by the 
E v a l u a t i o n D i v i s i o n upon c l a i m c l o s u r e . 
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ORDER 

The Referee's order dated August 13, 1987 i s r e v e r s e d . 
The SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n i s s e t 
asi d e and the c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o 
law. Claimant's counsel i s awarded an assessed fee of $750 f o r h i s 
e f f o r t s i n s e t t i n g aside the a g g r a v a t i o n d e n i a l , t o be p a i d by SAIF. 

ALICE C. LADELLE, Claimant WCB 86-00676 
Coons & Cole, Claimant's Attorneys February 23, 1989 
David C. Force, Attorney Order on Review 
Charles L i s l e (SAIF), Defense Attorney 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Seymour's order t h a t awarded c l a i m a n t o n l y an a t t o r n e y fee payable 
out of her i n c r e a s e d permanent p a r t i a l d i s a b i l i t y compensation. 
We modify c l a i m a n t ' s a t t o r n e y fee award. 

ISSUE 

1 . Whether c l a i m a n t ' s counsel i s e n t i t l e d t o a 
reasonable assessed fee f o r h i s e f f o r t s at h e a r i n g i n s e t t i n g 
a side SAIF's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

2. Whether c l a i m a n t i s e n t i t l e d t o a reasonable 
a t t o r n e y fee on Board review. 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s o f f a c t w i t h the 
f o l l o w i n g supplement. 

On November 3, 1986, SAIF denied c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , s t a t i n g t h a t medical i n f o r m a t i o n i n d i c a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n had not worsened s i n c e her c l a i m was p r e v i o u s l y c l o s e d . 

On November 4, 1986, c l a i m a n t ' s counsel i n f o r m e d SAIF 
t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n had reduced her wo r k i n g hours 
from e i g h t t o s i x due t o in c r e a s e d headaches, back and neck p a i n . 
Along w i t h t h a t l e t t e r t o SAIF, c l a i m a n t ' s counsel a t t a c h e d a 
" P e t i t i o n t o Reopen" c l a i m a n t ' s c l a i m . 

On December 8, 1986, SAIF i n d i c a t e d i n a 1502 I n s u r e r ' s 
Report t h a t c l a i m a n t had been p a i d temporary d i s a b i l i t y 
compensation on her accepted c l a i m at the r a t e o f $115.54 from 
J u l y 9, 1986 through October 22, 1986. 

At h e a r i n g on June 10, 1987, c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and d i d not contend t h a t she was e n t i t l e d t o a d d i t i o n a l 
temporary d i s a b i l i t y b e n e f i t s . The o n l y i s s u e at h e a r i n g was 
whether c l a i m a n t ' s c o n d i t i o n had worsened t o the e x t e n t t h a t she 
was more d i s a b l e d than at the p r i o r arrangement of compensation, 
t h e r e b y e n t i t l i n g her t o a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y 
b e n e f I t s . 

) 

CONCLUSIONS OF LAW 

A t t o r n e y f e e on denied c l a i m . .. 
The Referee concluded t h a t the s o l e i s s u e was the e x t e n t 

of c l a i m a n t ' s unscheduled permanent d i s a b i l i t y and t h e r e f o r e 
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awarded an a t t o r n e y fee out of t h a t i n c r e a s e d compensation. We 
d i s a g r e e and modify the a t t o r n e y fee award. 

On November 3, 1986, SAIF denied t h a t c l a i m a n t ' s 
compensable c o n d i t i o n had worsened. Although SAIF s u b s e q u e n t l y 
p a i d temporary d i s a b i l i t y b e n e f i t s and c l a i m a n t a l l e g e d no 
e n t i t l e m e n t t o i n c r e a s e d temporary d i s a b i l i t y b e n e f i t s a t h e a r i n g , 
SAIF d i d not withdraw i t s a g g r a v a t i o n d e n i a l p r i o r t o or a t 
h e a r i n g . T h e r e f o r e , i t was c l a i m a n t ' s burden t o overcome t h a t 
d e n i a l by p r o v i n g t h a t she had i n f a c t s u f f e r e d a worsening of her 
c o n d i t i o n s i n c e the p r i o r award of compensation i n order t h a t she 
be e n t i t l e d t o a r a t i n g of her permanent d i s a b i l i t y . Claimant 
s u c c e s s f u l l y c a r r i e d t h a t burden of p r o o f . Because she was 
m e d i c a l l y s t a t i o n a r y at the time of h e a r i n g , the Referee went on 
t o r a t e the e x t e n t of d i s a b i l i t y due t o c l a i m a n t ' s compensable 
a g g r a v a t i o n c l a i m . 

Former ORS 656.386 p r o v i d e s t h a t : 

" ( 1 ) I n a l l cases i n v o l v i n g a c c i d e n t a l 
i n j u r i e s where a c l a i m a n t f i n a l l y p r e v a i l s 
. . . from an order or d e c i s i o n denying the 
c l a i m f o r compensation, the c o u r t s h a l l 
a l l o w a reasonable a t t o r n e y fee t o the 
c l a i m a n t ' s a t t o r n e y . I n such r e j e c t e d 
cases where the c l a i m a n t p r e v a i l s f i n a l l y 
i n a h e a r i n g b e f o r e the r e f e r e e . . . then 
the r e f e r e e . . . s h a l l a l l o w a reasonable 
a t t o r n e y f e e . 

" ( 2 ) I n a l l o t h e r cases a t t o r n e y fees 
s h a l l c o n t i n u e t o be p a i d from the 
c l a i m a n t ' s award of compensation except as 
o t h e r w i s e p r o v i d e d i n ORS 656.382." 
SAIF denied c l a i m a n t ' s c l a i m f o r compensation. Since 

t h e Referee found a t h e a r i n g t h a t c l a i m a n t had s u f f e r e d an 
a g g r a v a t i o n of her compensable c o n d i t i o n and was t h e r e f o r e 
e n t i t l e d t o a d d i t i o n a l compensation, c l a i m a n t ' s counsel i s 
e n t i t l e d t o a reasonable a t t o r n e y f e e , t o be p a i d by SAIF. T h i s 
award i s i n a d d i t i o n t o , and not i n l i e u o f , the Referee's award 
of 25 p e r c e n t of the a d d i t i o n a l compensation made payable by h i s 
o r d e r . 

As p r e v i o u s l y d i s c u s s e d , c l a i m a n t ' s counsel i s 
s t a t u t o r i l y e n t i t l e d t o a reasonable, c a r r i e r - p a i d a t t o r n e y f o r 
s e r v i c e s rendered a t h e a r i n g . See ORS 656.386(1). Such a fee i s 
d e f i n e d as an "assessed f e e . " OAR 438-15-005(2). However, we 
cannot award an assessed fee unless c l a i m a n t ' s counsel f i l e s a 
statement of s e r v i c e s . See OAR 438-15-010(5). Because no 
statement of s e r v i c e s has been r e c e i v e d t o d a t e , an assessed fee 
s h a l l not be awarded. 

A t t o r n e y fee on Board review 

Claimant i s not e n t i t l e d t o an a d d i t i o n a l a t t o r n e y fee 
on Board review because an a t t o r n e y fee ordered t o be p a i d by t h e 
i n s u r e r i s not an element of "compensation" as the term i s used i n 
ORS 656.382(2). Dotson v. Bohemia, I n c . , 80 Or App 233, 235 
( 1 9 8 6 ) . 

ORS 656.386(1), supra, p r o v i d e s f o r an a t t o r n e y fee i n 
a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a c l a i m a n t f i n a l l y 
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p r e v a i l s from an order or d e c i s i o n denying the c l a i m f o r 
compensation. 

" 1 Compensation' i n c l u d e s a l l b e n e f i t s , i n c l u d i n g . m e d i c a l 
s e r v i c e s , p r o v i d e d f o r a compensable i n j u r y t o a s u b j e c t worker; . 
. . " ORS 6 5 6 . 0 0 5 ( 8 ) . The term "compensation" r e f e r s t o those 
b e n e f i t s s et f o r t h i n ORS 656.202 t o ORS 656.258. Dotson v. 
Bohemia, I n c . , supra a t 236. Those b e n e f i t s do not i n c l u d e 
a t t o r n e y f e e s . I d . 

ORDER 

The Referee's order dated June 16, 1987 i s . m o d i f i e d i n 
p a r t . Claimant's a t t o r n e y i s e n t i t l e d t o a reasonable a t t o r n e y 
f e e f o r counsel's e f f o r t s a t h e a r i n g i n s e t t i n g a s i d e the SAIF 
C o r p o r a t i o n ' s a g g r a v a t i o n d e n i a l . T h i s assessed fee i s payable i n 
a d d i t i o n t o the Referee's award of an a t t o r n e y fee of 25 per c e n t 
of the a d d i t i o n a l compensation made payable by h i s o r d e r . 
However, t h i s assessed fee cannot be awarded a t t h i s t i m e because 
no statement of s e r v i c e has been f i l e d . The remainder of t h e 
Referee's order i s a f f i r m e d . 

D0R0THA L. McDARMENT, Claimant WCB 86-09858 
Mai agon & Moore, Claimant's Attorneys February 23, 1989 
Richard D. Barber (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s of 
Referee N i c h o l s ' order which: ( 1 ) d e c l i n e d t o award temporary 
d i s a b i l i t y b e n e f i t s from October 28, 1986 t o February 1 1 , 1987; and 
( 2 ) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an 
a l l e g e d unreasonable r e f u s a l t o pay temporary d i s a b i l i t y b e n e f i t s . 
On r e v i e w , the issu e s are temporary d i s a b i l i t y b e n e f i t s and p e n a l t i e s 
and r e l a t e d a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

Claimant, o r i g i n a l l y i n j u r e d her r i g h t knee i n August 1981 
w h i l e w o r k i n g as a . b a r t e n d e r / w a i t r e s s f o r the SAIF C o r p o r a t i o n ' s 
i n s u r e d . Claimant has not worked as a b a r t e n d e r / w a i t r e s s , her j o b a t 
the time of the i n j u r y , s i n c e a shoulder i n j u r y i n 1983. She has not 
looked f o r work i n t h i s f i e l d s i n c e t h a t t i m e , but r a t h e r has helped 
her husband run a f a m i l y owned s e r v i c e s t a t i o n of which she i s t h e 
co-owner . 

I n March 1986, she was seen by Dr. Ca r l s e n f o r c o m p l a i n t s 
of worsened symptoms over the l a s t s e v e r a l months. I n October 1986, 
c l a i m a n t was examined by Western Medical C o n s u l t a n t s , who diagnosed a 
p o s s i b l e t e a r of the median meniscus, and recommended an a r t h r o s c o p i c 
exam on c l a i m a n t ' s r i g h t knee. 

Claimant's s u r g e r y was approved by SAIF i n December 1986 
and scheduled f o r January 1987, but was postponed u n t i l February 
1987, p a r t l y because c l a i m a n t had the f l u . P r i o r t o the s u r g e r y , i n 
December 1986, SAIF asked Dr. Carlsen i f c l a i m a n t was ab l e t o do 
bookkeeping up u n t i l the time of the su r g e r y and he agreed t h a t she 
c o u l d p e r f o r m such d u t i e s because of the sedentary n a t u r e of those 
d u t i e s . Dr. Carlsen r e l e a s e d c l a i m a n t t o r e g u l a r work on 
February 26, 1987. 
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There was not a m e d i c a l l y v e r i f i e d i n a b i l i t y t o p e r f o r m 
c l a i m a n t ' s d u t i e s a t the s e r v i c e s t a t i o n u n t i l February 1 1 , 1987, the 
date of the s u r g e r y . SAIF p a i d time l o s s b e n e f i t s from t h a t date 
t h r o u g h t h e time of the h e a r i n g . 

FINDINGS OF ULTIMATE FACT 

Since 1983 c l a i m a n t has been i n v o l v e d i n o p e r a t i n g a 
family-owned s e r v i c e s t a t i o n . 

C laimant was able t o perf o r m her work a t the s e r v i c e 
s t a t i o n u n t i l February 1 1 , 1987, the date of the s u r g e r y . 

CONCLUSIONS OF LAW 

We adopt the " c o n c l u s i o n s and reas o n i n g s " of the Referee 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n a d o p t i n g the Referee's o p i n i o n , we wish t o emphasize the 
f a c t t h a t the Referee found c l a i m a n t ' s t e s t i m o n y u n r e l i a b l e . 
F o l l o w i n g our de novo review of the r e c o r d , we agree w i t h t h i s 
f i n d i n g , and t h e r e f o r e have r e j e c t e d her t e s t i m o n y t h a t she d i d not 
abandon her e f f o r t s t o work i n her a t - i n j u r y j o b w e l l b e f o r e her 
c o n d i t i o n came t o r e q u i r e s u r g e r y . We have found t h a t , by 
October 28, 1986, c l a i m a n t had become i n v o l v e d i n the f a m i l y - r u n 
s e r v i c e s t a t i o n i n p l a c e of her former o c c u p a t i o n . 

The evidence e s t a b l i s h e s t h a t c l a i m a n t was ab l e t o do her 
tas k s connected w i t h the s e r v i c e s t a t i o n u n t i l the time of frer 
February 11 s u r g e r y . She was not r e q u i r e d t o leave t h a t work due t o 
her need f o r m e d i c a l s e r v i c e s . She was thus not t e m p o r a r i l y d i s a b l e d 
and not e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s u n t i l February 1 1 . 
We observe t h a t , c o n t r a r y t o the i m p l i c a t i o n of the Referee's o r d e r , 
the l a c k of medical v e r i f i c a t i o n of i n a b i l i t y t o work i s not 
d i s p o s i t i v e of the q u e s t i o n of c l a i m a n t ' s e n t i t l e m e n t t o temporary 
d i s a b i l i t y b e n e f i t s . Although her p h y s i c i a n ' s o p i n i o n t h a t she was 
able t o do her s e r v i c e s t a t i o n - r e l a t e d work u n t i l the date of s u r g e r y 
i s evidence t h a t she was not d i s a b l e d , o t h e r evidence may e s t a b l i s h 
t h a t she was d i s a b l e d a t an e a r l i e r d a t e . Claimant i s e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s f o r the e n t i r e p e r i o d of her 
d i s a b i l i t y . B o t e f u r v. C i t y of C r e s w e l l , 84 Or App 627 ( 1 9 8 7 ) ; 
S i l s b y v. SAIF, 39 Or App 555, 562 (1979). On review of a l l t h e 
c r e d i b l e e v idence, however, we do not f i n d t h a t c l a i m a n t was 
t e m p o r a r i l y d i s a b l e d p r i o r t o s u r g e r y . 

The l a c k of medical v e r i f i c a t i o n of i n a b i l i t y t o work 
p r e - s u r g e r y , however, does p r e c l u d e the assessment o f a p e n a l t y and 
a t t o r n e y f e e f o r f a i l u r e t o commence payment of temporary d i s a b i l i t y 
compensation a t an e a r l i e r d a t e ; f o r the dut y t o commence payments 
does not mature u n t i l the i n s u r e r r e c e i v e s medical v e r i f i c a t i o n o f 
i n a b i l i t y t o work due t o a worsening of the compensable i n j u r y . 
S i l s b y v. SAIF, supra, 39 Or App a t 563. 

ORDER 

The Referee's order dated J u l y 30, 1987 i s a f f i r m e d . 
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CRAIG M. TOLONEN, Claimant WCB 87-02169 l' 
K i r k p a t r i c k & Z e i t z , Claimant's Attorneys February 23, 1989 :; / „ 
Rankin, et a l . , Defense Attorneys Order on Review. ' 

Reviewed by Board Members C r i d e r and Johnson. 

The s e l f - i n s u r e d employer, requests review of Referee 
Menashe's order t h a t s et aside i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
disease c l a i m f o r h i s a n x i e t y c o n d i t i o n . We a f f i r m . 

ISSUE 

The i s s u e on review i s c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

Claimant i s a 35 year o l d g l a z i e r f o r the employer, a 
scho o l d i s t r i c t . He has worked f o r the employer f o r f o u r t e e n y e a r s . 

Claimant has a lo n g h i s t o r y o f a l c o h o l and substance 
abuse. He has m a i n t a i n e d h i s s o b r i e t y s i n c e 1983, w i t h t h e he l p and 
su p p o r t o f h i s f a m i l y . A d d i t i o n a l l y , he has a p e r s o n a l i t y d i s o r d e r 
which p r e d i s p o s e s him t o s u f f e r from a n x i e t y - r e l a t e d c o n d i t i o n s , 
i n c l u d i n g headaches and d e p r e s s i o n . 

Claimant's u s u a l work assignment was on the day s h i f t . 
P e r i o d i c a l l y , he was t r a n s f e r r e d t o the swing s h i f t (3:00 t o 11:00 
p.m.). The t r a n s f e r was based e n t i r e l y on the : s e n i o r i t y system, as 
d i c t a t e d by the union c o n t r a c t . 

I n 1985, c l a i m a n t was t r a n s f e r r e d t o the swing s h i f t , due 
t o a change i n work l o a d . He r e s i s t e d the t r a n s f e r and f i l e d a 
g r i e v a n c e . He sought exemption from the assignment due t o medical 
problems. Claimant b e l i e v e d t h a t w o r k i n g swing s h i f t would i n f r i n g e 
on the time he spent w i t h h i s f a m i l y and i n t e r f e r e w i t h h i s a b i l i t y 
t o m a i n t a i n h i s s o b r i e t y . F i n d i n g no v i o l a t i o n o f the union 
c o n t r a c t , t h e g r i e v a n c e committee denied h i s g r i e v a n c e . The s h i f t 
change was based on s e n i o r i t y i n accordance w i t h the union c o n t r a c t . 
Because c l a i m a n t had low s e n i o r i t y he was r e q u i r e d t o work the s h i f t . 

Claimant c o n t i n u e d t o work t he swing s h i f t o c c a s i o n a l l y 
t h r o u g h March 1986. During t h i s p e r i o d he was t r e a t e d f o r 
d e p r e s s i o n . He was reassigned t o the day s h i f t i n A p r i l . 

Claimant s u f f e r e d from acute a n x i e t y a t t a c k s i n June and 
J u l y 1986. He sought emergency t r e a t m e n t . These a n x i e t y a t t a c k s 
produced symptoms which i n c l u d e d p a r e s t h e s i a s i n the l e f t arm, l e f t 
s i d e d headaches, weakness, chest d i s c o m f o r t , and h y p e r v e n t i l a t i o n . 

F o l l o w i n g h i s J u l y 1986 emergency t r e a t m e n t , he was 
r e f e r r e d t o a n e u r o l o g i s t f o r f u r t h e r s t u d i e s , which were normal. I n 
August 1986, he began t r e a t i n g w i t h Dr. Harburg, i n t e r n i s t . 
Dr. Harburg p r e s c r i b e d L i b r i u m t o c o n t r o l h i s a n x i e t y w i t h 
h y p e r v e n t i l a t i o n and subsequent n e u r o l o g i c symptoms. 

Claimant c o n t i n u e d t o work the day s h i f t . I n the f a l l he 
was t o l d t h a t the swing s h i f t would be r e m s t i t u t e d . The a n t i c i p a t e d 
change i n s h i f t r e q u i r e d him t o seek f u r t h e r medical t r e a t m e n t 
because of h i s i n c r e a s e d a n x i e t y . On September 9, 1986 and on 
November 14, 1986, c l a i m a n t presented h i s foreman w i t h a medical 
r e l e a s e s t a t i n g t h a t he c o u l d not work the n i g h t s h i f t as i t would 
exacerbate h i s nervous c o n d i t i o n . 
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Claimant appeared t o be doing b e t t e r , h a v ing o n l y 
o c c a s i o n a l a n x i e t y episodes, u n t i l November 1986. He the n 
e x p e r i e n c e d another a n x i e t y a t t a c k . Claimant was t r e a t e d w i t h 
a n t i d e p r e s s a n t s on a t r i a l b a s i s . Because he was unable t o t o l e r a t e 
t h e drug he was r e t r e a t e d w i t h L i b r i u m . Claimant e x p e r i e n c e d one 
more a n x i e t y a t t a c k i n December of 1986. His l i b r i u m was i n c r e a s e d . 

On January 5, 1987, c l a i m a n t was once again assigned t o the 
swing s h i f t . Two days l a t e r , d u r i n g h i s s h i f t , he e x p e r i e n c e d 
another a n x i e t y a t t a c k . On January 16, 1987, Dr. Harburg r e l e a s e d 
c l a i m a n t from work, i n d e f i n i t e l y , due t o h i s p r e e x i s t i n g a n x i e t y 
c o n d i t i o n which was worsened by the move t o swing s h i f t . 

On January 16, 1987, c l a i m a n t f i l e d a c l a i m f o r j o b r e l a t e d 
s t r e s s . The employer denied on the b a s i s t h a t u n r e l a t e d employment 
a c t i v i t i e s and p e r s o n a l reasons were t he cause of c l a i m a n t ' s a n x i e t y 
c o n d i t i o n . 

On February 19, 1987, Dr. Turco, p s y c h i a t r i s t , performed an 
independent e x a m i n a t i o n . Dr. Turco diagnosed c h r o n i c a l c o h o l i s m ( i n 
good r e m i s s i o n ) and a d u l t adjustment r e a c t i o n r e g a r d i n g h i s concerns 
about s h i f t work. 

Dr. Harburg r e f e r r e d him t o Dr. W i n k l e r , a c l i n i c a l 
p s y c h o l o g i s t . Dr. Wi n k l e r performed both an o b j e c t i v e t e s t o f 
p e r s o n a l i t y and the MMPI. The t e s t r e s u l t s r e v e a l e d t h a t c l a i m a n t 
was under r a t h e r severe s t r e s s f u l c o n d i t i o n s and h i s d i s o r d e r 
appeared t o f a l l w i t h i n the n e u r o t i c range of b e h a v i o r , f e a r being a 
p r i m a r y component. His p e r s o n a l i t y p r o f i l e i n d i c a t e d e l e v a t e d 
h y p o c h o n d r i a s i s , a n x i e t y , d e p r e s s i o n and mania. Dr. W i n k l e r t r e a t e d 
c l a i m a n t w i t h Xanax and psychotherapy. Claimant was r e t e s t e d i n 
A p r i l , 1987. The r e s u l t s i n d i c a t e d c l a i m a n t had b e n e f i t e d from t h e 
t r e a t m e n t regime. He c o n t i n u e s t o complain o f t e n s i o n headaches, 
i r r i t a b i l i t y , l o s s o f sl e e p and o t h e r a n x i e t y a s s o c i a t e d symptoms. 

Claimant, r e t u r n e d t o day s h i f t work on March 22, 1987. 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s c o n d i t i o n was 
compensable. We agree. 

The medical evidence e s t a b l i s h e s t h a t c l a i m a n t had a 
p r e e x i s t i n g a n x i e t y c o n d i t i o n . Thus, f o r c l a i m a n t t o e s t a b l i s h h i s 
c l a i m f o r j o b s t r e s s , he must prove by a preponderance o f t h e 
evidence t h a t he s u f f e r e d a worsening of h i s a n x i e t y c o n d i t i o n and 
t h a t h i s work exposure was the major c o n t r i b u t i n g cause of t h a t 
worsening and h i s r e s u l t i n g d i s a b i l i t y . W e l l e r v. Union C a r b i d e , 288 
Or 27, 35 (1979). The e x a c e r b a t i o n need not be a permanent worsening 
of the c o n d i t i o n , so lo n g as i t i s a worsening. Wheeler v. Boise 
Cascade, 298 Or 452, 457 (1985). I n the absence o f a s a t i s f a c t o r y 
m e dical e x p l a n a t i o n of a d i s t i n c t i o n between symptoms and t h e 
c o n d i t i o n , t h e symptoms are the c o n d i t i o n . A d s i t t v. C l a i r m o n t Water 
D i s t r i c t , 79 Or App 1, 7 rev den 301 Or 338, 301 Or 666 ( 1 9 8 6 ) ; SAIF 
v. Varner, 89 Or App 421 (1988). 

S t r e s s caused c l a i m s f o r b e n e f i t s a r i s i n g out of mental and 
p h y s i c a l d i s o r d e r s are compensable i f they f l o w from o b j e c t i v e l y 
e x i s t i n g c o n d i t i o n s of the worker's employment and those work 
c o n d i t i o n s , when compared t o non-employment c o n d i t i o n s , are the major 
c o n t r i b u t i n g cause of c l a i m a n t ' s mental d i s o r d e r . McGarrah v. SAIF, 
296 Or 145, 166 (1983). Claimant's r e a c t i o n t o the work events need 
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n o t have been reasonable or r a t i o n a l . I f c l a i m a n t r e a c t e d t o r e a l 
e v e n t s , he has a b a s i s f o r a s t r e s s c l a i m . See Leary v. P a c i f i c 
Northwest B e l l , 67 Or App 766 (1984). 

The s t r e s s f u l c o n d i t i o n s must be o b j e c t i v e i n t h a t t h e y 
must be r e a l , however, the medical e f f e c t on the worker i s measured 
by the worker's a c t u a l r e a c t i o n , r a t h e r than by an o b j e c t i v e s t a n d a r d 
of whether the c o n d i t i o n s would have caused d i s a b i l i t y i n the average 
worker. Peterson v. SAIF, 78 Or App 167, 170 ( 1 9 8 6 ) ; SAIF v. 
S h i l l i n g , 66 Or App 600 (1984). 

The Referee found t h a t the school d i s t r i c t had the 
a u t h o r i t y t o a l t e r c l a i m a n t ' s work schedule. Claimant's f e a r and 
a n x i e t y c o n c e r n i n g h i s a l c o h o l i s m and a b i l i t y t o m a i n t a i n h i s 
s o b r i e t y due t o schedule change was genuine and deeply f e l t . The 
s i t u a t i o n he faced was r e a l ; conform t o the work schedule or seek 
employment elsewhere. We conclude t h a t c l a i m a n t r e a c t e d t o a r e a l 
work event and has e s t a b l i s h e d the b a s i s f o r a s t r e s s c l a i m . 

We g e n e r a l l y accord g r e a t e r weight t o the o p i n i o n of the 
t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons t o do o t h e r w i s e . 
Weiland v. SAIF, 64 Or App 810. When t h e r e i s a d i s p u t e between 
medical e x p e r t s , more weight w i l l be g i v e n t o the m e d i c a l o p i n i o n 
which i s both w e l l reasoned and based on complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259, 263 (1986). 

C l a i m a n t ' s t r e a t i n g d o c t o r s , Dr. Harburg and Dr. W i n k l e r , 
found t h a t h i s s h i f t change was the major c o n t r i b u t i n g cause of 
e x a c e r b a t i n g h i s a n x i e t y d i s o r d e r . F u r t h e r , Dr. W i n k l e r opined t h a t 
i f c l a i m a n t were not w o r k i n g or under the s t r e s s of the swing s h i f t 
h i s a n x i e t y symptoms would subside. 

Dr. Turco, p s y c h i a t r i s t and independent examiner, found 
c l a i m a n t ' s c o n d i t i o n developed due t o the change i n work hours. His 
review of o u t s i d e s t r e s s e s and i s s u e s of h i s p e r s o n a l l i f e were found 
t o be n o n c o n t r i b u t o r y . At h e a r i n g , Dr. Turco t e s t i f i e d t h a t the work 
change aggravated c l a i m a n t ' s a n x i e t y and o t h e r symptoms. He 
a t t r i b u t e d c l a i m a n t ' s problems t o h i s u n d e r l y i n g a l c o h o l i s m , 
somatoform d i s o r d e r , and dependent p e r s o n a l i t y . 

The employer argues, however, t h a t c l a i m a n t ' s overuse of 
l i b r i u m and u n d e r l y i n g adjustment d i s o r d e r caused h i s problems i n 
January, 1987. I n s u p p o r t of i t s argument, the employer r e l i e s on 
the t e s t i m o n y of Dr. Larsen. Dr. .Larsen, p s y c h i a t r i s t , t e s t i f i e d a t 
h e a r i n g t h a t c l a i m a n t was.addicted t o l i b r i u m and was s u f f e r i n g from 
w i t h d r a w a l . He o p i n e d , i n the a l t e r n a t i v e , t h a t c l a i m a n t ' s c o n d i t i o n 
was due t o m a n i p u l a t i o n . Dr. Larsen performed a medical f i l e r e v i ew; 
he d i d not examine or i n t e r v i e w c l a i m a n t . I n a d d i t i o n , the employer 
argues t h a t c l a i m a n t s u f f e r e d the same symptoms i n June and J u l y 1986 
w h i l e w o r k i n g the day s h i f t . T h e r e f o r e , h i s symptomatology was not 
r e l a t e d t o the swing s h i f t and not the major cause of h i s problem, 
but i n s t e a d h i s p r e e x i s t i n g c o n d i t i o n s . 

We f i n d t h a t the weight of t h e ' m e d i c a l evidence 
e s t a b l i s h e s t h a t c l a i m a n t ' s p r e e x i s t i n g a n x i e t y c o n d i t i o n and 
a s s o c i a t e d symptoms were worsened by h i s s h i f t change. The a l t e r e d 
work schedule was the major c o n t r i b u t i n g cause of t h e worsening o f 
h i s a n x i e t y c o n d i t i o n and r e s u l t i n g d i s a b i l i t y . T h e r e f o r e , h i s c l a i m 
f o r o c c u p a t i o n a l disease i s compensable. 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on Board 
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r e v i e w . See ORS 656.382(2). Such a fee i s d e f i n e d as an "assessed" 
f e e . OAR 438-15-005(2). However, we cannot award an assessed f e e 
unless c l a i m a n t ' s counsel f i l e s a statement o f s e r v i c e s . See OAR 
438-15-010(5). . Because no statement o f s e r v i c e s has been r e c e i v e d t o 
d a t e , an assessed fee s h a l l not be awarded. 

ORDER 

The Referee's o r d e r dated June 29, 1987 i s a f f i r m e d . 

RICK L. KASSEBAUM, C l a i m a n t WCB 86-10070 
M e r r i l l S c h n e i d e r , C l a i m a n t ' s A t t o r n e y F e b r u a r y 24, 1989 
S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Thye's order t h a t 
d e c l i n e d t o award i n t e r i m compensation and p e n a l t i e s and a t t o r n e y 
fees f o r nonpayment of i n t e r i m compensation. We r e v e r s e . 

ISSUES 

I n t e r i m compensation f o r an a g g r a v a t i o n c l a i m , p e n a l t i e s 
and a t t o r n e y f e e s . 

FINDINGS OF FACT 

We adopt t he f i n d i n g s of the Referee and s e t f o r t h t h e 
r e l e v a n t p o r t i o n s t h e r e o f : 

C laimant i s a 3 8 - y e a r - o l d p r o d u c t i o n worker who s t r u c k 
h i s r i g h t elbow a t work on May 22, 1985. The c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order of March 10, 1986, awarding temporary 
d i s a b i l i t y t h r o u g h February 5, 1986, and 10 p e r c e n t scheduled 
permanent d i s a b i l i t y f o r l o s s of use of the r i g h t arm. 

On March 2 1 , 1986, c l a i m a n t was examined by Dr. Wisdom, 
M.D. He complained o f soreness i n h i s elbow. Wisdom diagnosed 
c h r o n i c l a t e r a l e p i c o n d y l i t i s . He signed'an 827 form, a F i r s t 
M e d ical Report, i n d i c a t i n g c l a i m a n t was not m e d i c a l l y s t a t i o n a r y 
and was not r e l e a s e d f o r work. The i n s u r e r r e c e i v e d t h i s form on 
A p r i l 24, 1986. The i n s u r e r had r e c e i v e d c h a r t notes from 
Dr. Wisdom p r i o r t o r e c e i v i n g t h i s form which i n d i c a t e d clamant's 
c o n d i t i o n was about the same as ever. The i n s u r e r never responded 
t o t h i s form as an a g g r a v a t i o n c l a i m and d i d not pay c l a i m a n t 
i n t e r i m compensation f o r the f o l l o w i n g r e l e v a n t p e r i o d s : 
A p r i l 24, 1986 t o A p r i l 29, 1986; May 6, 1986 t o J u l y 22, 1986; 
September 10, 1986 t o November 12, 1986. 

The c l a i m was r e c l o s e d by a D e t e r m i n a t i o n Order dated 
January 6, 1987, which awarded a d d i t i o n a l temporary d i s a b i l i t y 
o n l y . The c l a i m was reopened f o r a g g r a v a t i o n February 19, 1987, 
and was s t i l l open a t the time of h e a r i n g . 

ULTIMATE FINDINGS OF FACT 

Claimant f i l e d an a g g r a v a t i o n c l a i m s u f f i c i e n t t o p u t 
th e i n s u r e r on n o t i c e t o begin i n t e r i m compensation or deny t h e 
c l a i m w i t h i n 14 days. The i n s u r e r d i d not deny t he c l a i m w i t h i n 
14 days and d i d not pay i n t e r i m compensation a f t e r r e c e i v i n g 
m e d i c a l l y v e r i f i e d i n f o r m a t i o n t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y and not r e l e a s e d f o r work. The i n s u r e r unreasonably 
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delayed paying i n t e r i m compensation and e i t h e r a c c e p t i n g .or 
denying t h e c l a i m . , 

CONCLUSIONS 

The Referee analyzed .the evidence as whether c l a i m a n t 
s u b m i t t e d s u f f i c i e n t documents t o the i n s u r e r t o c o n s t i t u t e an 
a g g r a v a t i o n c l a i m . He found t h a t c l a i m a n t d i d n o t . We d i s a g r e e . 

On March 28, 1986, Dr. Wisdom signed a " F i r s t Medical 
Report" based on h i s March 21, 1986 ex a m i n a t i o n i n d i c a t i n g 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y and t h a t he was not r e l e a s e d 
f o r work. The r e p o r t i n d i c a t e s t h a t t h e i n j u r y i s work r e l a t e d . 
The i n s u r e r r e c e i v e d t h i s r e p o r t on A p r i l 24, 1986. On these 
f a c t s a l o n e , we conclude t h a t c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m 
s u f f i c i e n t t o s a t i s f y ORS 656.273(2).. The r e p o r t i t s e l f does not 
need t o prove a worsened c o n d i t i o n . Rather, i t s purpose i s t o put 
the i n s u r e r on n o t i c e t h a t t r e a t m e n t f o r more than c o n t i n u i n g 
c o n d i t i o n s i s i n d i c a t e d . K r a j a c i c v. B l a z i n g Orchards, 84 Or App 
127 (1987). 

I t i s t r u e t h a t when the i n s u r e r r e c e i v e d t h e March 28 
r e p o r t , i t was a l s o i n r e c e i p t o f c h a r t notes of Dr. Wisdom made 
upon exami n a t i o n s a f t e r c l a i m a n t had been i n a f i g h t . These c h a r t 
notes d e t a i l the i n j u r i e s c l a i m a n t s u f f e r e d i n the f i g h t and note 
t h a t h i s elbow was scraped. The i n s u r e r argues on appeal t h a t the 
F i r s t Medical Report must be read w i t h these c h a r t notes and, 
t h e r e f o r e , does not c o n s t i t u t e an a g g r a v a t i o n c l a i m . We d i s a g r e e . 

When the i n s u r e r r e c e i v e d the F i r s t M e d i c a l Report, i t 
c o u l d t e l l t h a t the r e p o r t was based on i n f o r m a t i o n from the 
March 21, 1986 e x a m i n a t i o n . T h i s e x a m i n a t i o n took p l a c e b e f o r e 
t h e f i g h t , and the r e p o r t s t a t e s t h a t c l a i m a n t i s not m e d i c a l l y 
s t a t i o n a r y . We b e l i e v e t h a t when an i n s u r e r r e c e i v e s t h i s 
i n f o r m a t i o n from a d o c t o r , t h e i n s u r e r should be on n o t i c e t h a t 
more than a c o n t i n u i n g c o m p l a i n t may be i n v o l v e d . 

The r e a l i s s u e i n t h i s case i s the i n s u r e r ' s o b l i g a t i o n 
t o pay i n t e r i m compensation a f t e r r e c e i v i n g t h e a g g r a v a t i o n ' 
c l a i m . Under ORS 656.262 and 656.273(6), t h e i n s u r e r must e i t h e r 
b e g i n p a y i n g i n t e r i m compensation w i t h i n 14 days or deny t he 
c l a i m . Here i t d i d n e i t h e r . We note t h a t t h i s i s t h e p r o h i b i t e d 
" t h i r d c h o i c e " d e s c r i b e d i n Jones v. Emanuel H o s p i t a l , 280 Or 147, 
151 ( 1 9 7 7 ) . The i n s u r e r delayed, n e i t h e r a c c e p t i n g nor denying 
t h e c l a i m , and a l s o d i d not pay i n t e r i m compensation. 

We f i n d t h a t t h e i n s u r e r has unreasonably delayed e i t h e r 
a c c e p t i n g or denying t h e a g g r a v a t i o n c l a i m and d i d not make 
i n t e r i m payments f o r c e r t a i n p e r i o d s of t i m e . Consequently, we 
award c l a i m a n t i n t e r i m compensation f o r those p e r i o d s o f time set 
f o r t h i n our f i n d i n g s of f a c t . I n a d d i t i o n , a 25 p e r c e n t p e n a l t y 
and a reasonable a t t o r n e y fee i s assessed. See ORS 656.262(10). 

ORDER 

The Referee's order dated August 26, 1987 i s r e v e r s e d . 
Claimant i s awarded temporary t o t a l d i s a b i l i t y f o r the f o l l o w i n g 
p e r i o d s : A p r i l 24, 1986 th r o u g h A p r i l 29, 1986; May 6, 1986 
th r o u g h J u l y 23, 1986; September 10, 1986 th r o u g h November 12, 
1986. Claimant's a t t o r n e y i s awarded 25 pe r c e n t of the i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , not t o exceed $3,800. As a 
p e n a l t y f o r i t s unreasonable c l a i m s p r o c e s s i n g , the i n s u r e r s h a l l 
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pay c l a i m a n t an a d d i t i o n a l 25.percent o f the afor e m e n t i o n e d 
temporary t o t a l d i s a b i l i t y payments. Claimant's a t t o r n e y i s a l s o 
awarded an a t t o r n e y fee of $500 on the p e n a l t y i s s u e , t o be p a i d 
by t h e i n s u r e r . A c l i e n t - p a i d f e e , not t o exceed $858.50, i s 
approved. 

LEROY MILLAGE, C l a i m a n t WCB 87-05147 
K u l o n g o s k i , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 24, 1989 
W i l l i a m s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant requests review of Referee Menashe's or d e r which 
upheld the s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s r i g h t 
w r i s t / h a n d i n j u r y c l a i m . On rev i e w , t h e s o l e i s s u e i s whether 
c l a i m a n t ' s i n j u r y arose out of the course and scope o f h i s 
employment. We a f f i r m . 

FINDINGS OF FACT 

On March 5, 1987, c l a i m a n t r e c e i v e d a phone c a l l w h i l e a t 
work. Claimant's s u p e r v i s o r t o l d c l a i m a n t he c o u l d take the c a l l 
i n the s u p e r v i s o r ' s o f f i c e . When c l a i m a n t answered t he phone c a l l , 
h i s f a m i l y p h y s i c i a n i n f o r m e d c l a i m a n t t h a t h i s 15-year o l d 
daughter was- pregnant. This was the f i r s t t i m e , c l a i m a n t l e a r n e d 
of h i s daughter's pregnancy. 

F o l l o w i n g the phone c a l l , c l a i m a n t r e t u r n e d t o h i s work 
s t a t i o n . I n r o u t e t o h i s work s t a t i o n , c l a i m a n t became upset and 
punched a stack of c o n t a i n e r s w i t h h i s r i g h t hand. S h o r t l y 
t h e r e a f t e r , he began t o experien c e p a i n i n h i s r i g h t hand. He then 
asked f o r and was gr a n t e d p e r m i s s i o n t o leave work. 

Claimant's c o n d i t i o n was diagnosed as a s p r a i n / s t r a i n o f 
th e r i g h t w r i s t . On March 18, 1987, the s e l f - i n s u r e d employer 
denied c o m p e n s a b i l i t y of c l a i m a n t ' s r i g h t h a n d / w r i s t c o n d i t i o n . 

Claimant's r i g h t h a n d / w r i s t c o n d i t i o n d i d not a r i s e out 
o f , or i n the course and scope o f h i s employment. 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s i n j u r y d i d not 
a r i s e out o f , or i n the course and scope o f , h i s employment. We 
agree. 

I n Rogers v. SAIF, 289 Or 633 (1980), t h e Supreme Court 
adopted a u n i t a r y "work-connection" approach which poses t he 
f o l l o w i n g q u e s t i o n : " I s the r e l a t i o n s h i p between t he i n j u r y and 
the employment s u f f i c i e n t t h a t the i n j u r y should be compensable?" 
289 Or a t 642. I n a p p l y i n g t h i s approach, i t i s f i r s t necessary t o 
determine whether t he i n j u r y occured w h i l e c l a i m a n t was a t work or 
engaged i n w o r k - r e l a t e d a c t i v i t y , t a k i n g i n t o c o n s i d e r a t i o n t i m e , 
p l a c e , and circumstances s u r r o u n d i n g the i n j u r y . P h i l A. L i v e s l e y 
Co. v. Russ, 296 Or 25, 29 (1983). There must a l s o be a showing 
t h a t a causal l i n k e x i s t s between the occurrence of the i n j u r y and 
a r i s k connected w i t h the p a r t i c u l a r employment. 296 Or a t 2 9 . 

I n the i n s t a n t case, c l a i m a n t r e c e i v e d p u r e l y p e r s o n a l 
i n f o r m a t i o n which u n d e r s t a n d a b l y upset him, causing him t o vent h i s 
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anger by s t r i k i n g the c o n t a i n e r s . Yet, t h i s i n f o r m a t i o n l a c k e d any 
c o n n e c t i o n t o c l a i m a n t ' s work. Rather, the i n f o r m a t i o n concerned a 
p e r s o n a l m a t t e r . While the i n j u r y d i d occur a t work, i t cannot be 
s a i d t h a t c l a i m a n t was engaged i n a w o r k - r e l a t e d a c t i v i t y . 
F u r t h e r , t h e r e i s no cau s a l r e l a t i o n s h i p between c l a i m a n t ' s i n j u r y 
and a r i s k connected w i t h h i s employment. The o n l y c o n n e c t i o n 
between c l a i m a n t ' s i n j u r y and h i s employment i s the f a c t t h a t i t 
o c c u r r e d w h i l e he was a t work. This s i n g l e f a c t o r i s not enough t o 
make the i n j u r y compensable. Rogers, supra. A c c o r d i n g l y , t h e 
i n j u r y i s not compensable. 

ORDER 

The Referee's order of October 7, 1 9 8 7 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , not t o exceed $ 2 8 9 , i s approved. 

MICHAEL L . MILNER, C l a i m a n t WCB 86-03204 
M i c h a e l B. Dye, C l a i m a n t ' s A t t o r n e y F e b r u a r y 24, 1989 
D e n n i s M a r t i n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of Referee Myers' o r d e r which: 
( 1 ) upheld the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a low back c o n d i t i o n ; ( 2 ) d e c l i n e d t o assess p e n a l t i e s 
and r e l a t e d a t t o r n e y fees f o r an a l l e g e d unreasonable d e n i a l ; and 
( 3 ) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r 
a low back c o n d i t i o n from 2 0 p e r c e n t ( 6 4 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n Order, t o 50 p e r c e n t ( 1 6 0 d e g r e e s ) . On r e v i e w , t h e 
is s u e s are a g g r a v a t i o n , p e n a l t i e s ' and r e l a t e d a t t o r n e y fees and 
e x t e n t of unscheduled d i s a b i l i t y . We re v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We adopt t he Referee's " f i n d i n g s o f f a c t . " 

FINDINGS OF ULTIMATE FACT 

Due t o h i s compensable i n j u r y , c l a i m a n t was d i s a b l e d from 
work from November 2 5 , 1 9 8 5 t h r o u g h March 9, 1 9 8 6 , a t which time he 
began a v o c a t i o n a l t r a i n i n g program. 

SAIF's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m was not 
unreasonable. 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s p r i o r permanent 
d i s a b i l i t y award contemplated a "waxing and waning" o f h i s 
c o n d i t i o n , t h e r e f o r e he found t h a t c l a i m a n t had not s u s t a i n e d an 
a g g r a v a t i o n . We d i s a g r e e based upon the Supreme Court's h o l d i n g 
i n Gwynn v. SAIF, 3 0 4 Or 3 4 5 ( 1 9 8 7 ) , a d e c i s i o n i s s u e d subsequent 
t o t h e Referee's o r d e r . 

To prove a worsening, a c l a i m a n t must show a change i n 
h i s c o n d i t i o n s i n c e the l a s t arrangement of compensation which 
e n t i t l e s him t o a d d i t i o n a l temporary or permanent d i s a b i l i t y 
compensation. Smith v. SAIF, 3 0 2 Or 3 9 6 , 3 9 9 - 4 0 1 ( 1 9 8 6 ) . I f the 
c l a i m a n t has r e c e i v e d an award of permanent p a r t i a l d i s a b i l i t y f o r 
th e compensable c o n d i t i o n which a n t i c i p a t e d f u t u r e symptomatic 
f l a r e - u p s , an i n c r e a s e i n symptoms alone i s not a worsening u n l e s s 
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t h e f l a r e - u p i s more severe than a n t i c i p a t e d by t h e award or t h e 
f l a r e - u p r e q u i r e s i n - p a t i e n t h o s p i t a l i z a t i o n or r e s u l t s i n 
temporary t o t a l d i s a b i l i t y which exceeds 14 c o n s e c u t i v e days. 
Gwynn v. SAIF, supra a t 35 2-5 3; see a l s o I n t e r n a t i o n a l Paper Co. v. 
T u r n e r , 304 Or 354, 358 ( 1 9 8 7 ) . 

C l a i m a n t r e c e i v e d a t o t a l o f 20 p e r c e n t (64 degrees) 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s low back 
c o n d i t i o n . I n November 1985, he experienced a symptomatic 
worsening of h i s compensable c o n d i t i o n and t e m p o r a r i l y became 
t o t a l l y d i s a b l e d . We agree w i t h the Referee t h a t t h i s p r i o r award 
d i d a n t i c i p a t e t h a t c l a i m a n t would e x p e r i e n c e temporary 
e x a c e r b a t i o n s of h i s compensable c o n d i t i o n . However, r e g a r d l e s s o f 
the f a c t t h a t temporary e x a c e r b a t i o n s were a n t i c i p a t e d a t t h e t i m e 
o f the l a s t award, c l a i m a n t ' s temporary t o t a l d i s a b i l i t y exceeded 
14 days. T h e r e f o r e , c l a i m a n t , has proven a compensable 
a g g r a v a t i o n . Gwynn v. SAIF, supra a t 353. Consequently, he i s 
e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s from November 25, 
1985, the date he became d i s a b l e d , t h r o u g h March 9, 1986, t h e day 
b e f o r e he began an a u t h o r i z e d t r a i n i n g program. 

I n r egard t o the i s s u e of p e n a l t i e s and r e l a t e d a t t o r n e y 
f e e s , we adopt the Referee's c o n c l u s i o n w i t h the f o l l o w i n g . 
s u p p l e m e n t a t i o n . 

At the time SAIF is s u e d i t s d e n i a l , the caselaw suggested 
t h a t "waxing and wanings" a n t i c i p a t e d a t the time o f the l a s t 
arrangement of compensation d i d not c o n s t i t u t e an a g g r a v a t i o n . See 
Jimmie B. H i l l , 37 Van N a t t a 728, 729 (1985). Given t h i s , 
Dr. S i l v e r ' s r e p o r t which notes t h a t c l a i m a n t had s u f f e r e d 
i n t e r m i t t e n t a t t a c k s of low back p a i n f o r a number of years and 
recommends a g a i n s t s u r g e r y due t o a l a c k £>f s i g n i f i c a n t nerve 
compression, was reasonable grounds on which t o i s s u e a d e n i a l . 
F u r t h e r m o r e , c l a i m a n t ' s i n c r e a s e d back c o m p l a i n t s were preceded by 
an o f f - w o r k a c t i v i t y , i . e . , chopping f i r e w o o d . Under these 
c i r c u m s t a n c e s , we conclude t h a t SAIF's d e n i a l was not 
unreasonable. A c c o r d i n g l y , p e n a l t i e s and r e l a t e d a t t o r n e y fees a r e 
not w a r r a n t e d . 

I n r e g a r d t o the r e m a i n i n g i s s u e of e x t e n t of permanent 
d i s a b i l i t y , we adopt the Referee's c o n c l u s i o n s and r e a s o n i n g . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed f e e f o r 
s e r v i c e s a t h e a r i n g f o r p r e v a i l i n g a g a i n s t SAIF's d e n i a l . However, 
no Statement of S e r v i c e s f o r the h e a r i n g l e v e l was s u b m i t t e d , o n l y 
a Statement of S e r v i c e s f o r Board r e v i e w . T h e r e f o r e , we are unable 
t o award an a t t o r n e y fee f o r s e r v i c e s rendered a t the h e a r i n g . OAR 
438-15-010(5). 

ORDER 

The Referee's o r d e r dated August 12, 1987 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n which upheld SAIF's d e n i a l 
of an a g g r a v a t i o n c l a i m f o r c l a i m a n t ' s low back c o n d i t i o n i s 
r e v e r s e d . SAIF's d e n i a l i s s e t a s i d e and the c l a i m i s remanded t o 
SAIF f o r the payment of temporary t o t a l d i s a b i l i t y b e n e f i t s from 
November 18, 1985 t h r o u g h March 9, 1986. The remainder of the 
Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on Board review 
c o n c e r n i n g the a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed fee not t o exceed $510, t o be p a i d by the SAIF C o r p o r a t i o n . 
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T I E N VU, C l a i m a n t WCB 86-04849 
J a c k O f e l t , J r . , C l a i m a n t ' s A t t o r n e y F e b r u a r y 24, 1989 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by Board Members C r i d e r and Johnson.. 

The i n s u r e r requests review of Referee Tenenbaum's or d e r 
which set aside i t s p a r t i a l d e n i a l of c l a i m a n t ' s r i g h t eye 
a m y l o i d o s i s c o n d i t i o n . On review, the s o l e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y t o h i s r i g h t eye 
when some c l e a n i n g s o l u t i o n splashed i n h i s face and r i g h t eye. 
The i n j u r y was diagnosed as a r i g h t eye c o r n e a l a b r a s i o n . The eye • 
was t r e a t e d i m m e d i a t e l y w i t h washing and p a t c h i n g . Claimant was 
re l e a s e d f o r r e g u l a r work on the day f o l l o w i n g the a c c i d e n t . 

A p p r o x i m a t e l y s i x days a f t e r the a c c i d e n t , c l a i m a n t 
e x p e r i e n c e d b l u r r e d v i s i o n , t e a r i n g , and p a i n i n h i s r i g h t eye. 
This c o n d i t i o n was diagnosed as a m y l o i d o s i s o f the c o n j u n c t i v a of 
the r i g h t eye. The i n s u r e r denied t h i s c o n d i t i o n on the b a s i s t h a t 
l t was not r e l a t e d t o c l a i m a n t ' s compensable eye i n j u r y . 

Claimant i s permanently r e s t r i c t e d t o wearing g l a s s e s 
when a t h i s work, and he has been advised t o wear glas s e s a l l the 
t i m e . 

FINDINGS OF ULTIMATE FACT 

Claimant's compensable r i g h t eye i n j u r y i s not c a u s a l l y 
r e l a t e d t o h i s r i g h t eye a m y l o i d o s i s . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s compensable r i g h t 
eye i n j u r y was c a u s a l l y r e l a t e d t o h i s r i g h t eye a m y l o i d o s i s . 

The Referee's c o n c l u s i o n was based upon t he te m p o r a l 
r e l a t i o n s h i p between the r i g h t eye i n j u r y and the subsequent 
development of r i g h t eye a m y l o i d o s i s . I n r e a c h i n g t h i s c o n c l u s i o n , 
t h e Referee r e l i e d on I n t e r n a t i o n a l Paper Co. v. T o l l e f s o n , 86 Or 
App 706 (1987) and C o l l i n s v. Hygenic Corp. of Oregon, 86 Or App 
484 ( 1 9 8 7 ) , f o r the p r o p o s i t i o n t h a t the a m y l o i d o s i s was 
compensable as t h e r e was no e x p l a n a t i o n , o t h e r than the compensable 
i n j u r y , f o r the c o n d i t i o n . We f i n d , however, t h a t t h e medical 
evidence does not correspond w i t h the Referee's c o n c l u s i o n . 

Dr. F r a u n f e l d e r , a t r e a t i n g o p t h a m o l o g i s t , opined t h a t 
c l a i m a n t ' s s o l v e n t - c h e m i c a l exposure t o h i s r i g h t eye was 
i n c o n s e q u e n t i a l t o the development of the a m y l o i d o s i s as the 
l o c a t i o n o f t h a t c o n d i t i o n was i n c o n s i s t e n t w i t h the chemical 
exposure. Dr. F r a u n f e l d e r f u r t h e r f e l t t h a t i t was m e d i c a l l y 
improbable t h a t the a m y l o i d o s i s was secondary t o the compensable 
i n j u r y and t h a t i t was more probable t h a t the c o n d i t i o n was 
p r o g r e s s i v e . 

Dr. Rosenbaum, an examining opthamologi'st, r e p o r t e d t h a t 
he was unaware of any rese a r c h t h a t r e l a t e d a m y l o i d o s i s t o trauma 
or burns, but f e l t he c o u l d not exclude t h a t p o s s i b i l i t y g i v e n the 
tempor a l r e l a t i o n s h i p between the i n j u r y and development of t h e 
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c o n d i t i o n . The mere p o s s i b i l i t y of a c a u s a l r e l a t i o n s h i p , however, 
i s i n s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l i t y . Gormley v. SAIF, 52 
Or App 1055, 1060 (1981 ) . 

Dr. Marquis, o p t h a m o l o g i s t , r e p o r t e d t h a t he was unaware 
of any c o r r e l a t i o n between c l a i m a n t ' s compensable r i g h t eye i n j u r y 
and the development of r i g h t eye a m y l o i d o s i s . Dr. Marquis ' 
d e s c r i b e d a m y l o i d o s i s as a " b u i l d u p of abnormal substance which i s 
u s u a l l y l o c a l i z e d t o the e y e l i d . " 

Given Dr. F r a u n f e l d e r ' s o p i n i o n t h a t the a m y l o i d o s i s was 
not c a u s a l l y r e l a t e d t o the compensable i n j u r y and Drs. Rosenbaum 
and Marquis e q u i v o c a l o p i n i o n s as t o c a u s a t i o n , we f i n d t h a t 
c l a i m a n t has not c a r r i e d h i s burden of p r o v i n g t h a t a c a u s a l 
r e l a t i o n s h i p e x i s t s between the compensable i n j u r y and the 
a m y l o i d o s i s c o n d i t i o n . A c c o r d i n g l y , we conclude t h a t t h e 
a m y l o i d o s i s c o n d i t i o n i s not compensable. 

ORDER 

The Referee's order dated September 10, 1987 i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l of March 27, 1986 i s r e i n s t a t e d and 
upheld. A c l i e n t - p a i d f e e , not t o exceed $229.50, i s approved. 

WALTER L. ROWLEY, C l a i m a n t WCB 86-01653 
G r e e n , e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1989 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

The i n s u r e r r e q u e s t s review of t h a t p a r t of Referee 
L i p t o n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s m y o c a r d i a l 
i n f a r c t i o n . On r e v i e w , the s o l e i s s u e i s c o m p e n s a b i l i t y . 

We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t , 61 years of age a t the t i m e of h e a r i n g , i s 
employed as a n i g h t j a n i t o r a t an elementary s c h o o l . He has 
d i f f i c u l t y c o m p l e t i n g h i s work w i t h i n h i s scheduled e i g h t hour 
s h i f t and o f t e n has t o work o v e r t i m e . 

While wor k i n g on the evening of October 14, 1985, 
c l a i m a n t i n t e r r u p t e d h i s work t o go o u t s i d e and c o n f r o n t two young 
boys who were on the r o o f of the school house. He was i n i t i a l l y 
concerned w i t h the boys' s a f e t y , and he d i r e c t e d them t o come down 
o f f t he r o o f and leave the p r o p e r t y . Claimant was annoyed by t h e i r 
abusive manner and the f a c t t h a t the i n t e r r u p t i o n meant he would 
have t o work f a s t e r i n order t o get h i s chores done by the end of 
h i s s h i f t . The boys f a i l e d t o l e a v e the r o o f , and c l a i m a n t 
c o n f r o n t e d them a second time and e v e n t u a l l y c a l l e d the p o l i c e when 
they d i d not respond t o h i s w a r n i n g . 

A s h o r t time a f t e r the second c o n f r o n t a t i o n , c l a i m a n t 
e x p e r i e n c e d s i g n i f i c a n t c h e s t p a i n s . His symptoms disappeared when 
he s a t down and took a 10 minute break. He commenced w o r k i n g and 
e x p e r i e n c e d a r e c u r r e n c e of l e s s severe p a i n s h o r t l y b e f o r e t h e end 
of h i s s h i f t . His symptoms again r e s o l v e d a f t e r he r e s t e d f o r 10 
t o 15 m i n u t e s . He e x p e r i e n c e d f u r t h e r c h e s t p a i n s l a t e r t h a t 
evening a t h i s home and a g a i n the f o l l o w i n g morning. These p a i n s 
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were more severe and of lo n g e r d u r a t i o n than h i s symptoms at:work. 
He was h o s p i t a l i z e d and diagnosed w i t h p r e e x i s t i n g c o r o n a r y a r t e r y 
d isease and an acute m y o c a r d i a l i n f a r c t i o n . 

Claimant f i l e d a c l a i m f o r h i s m y o c a r d i a l i n f a r c t i o n . 
The i n s u r e r denied t h e c l a i m , and cl a i m a n t ' requested a h e a r i n g . 

FINDINGS OF ULTIMATE FACT 

Claimant's work environment on October 14, 1985 caused 
him t o experience an acute episode of p h y s i c a l and e m o t i o n a l 
s t r e s s . The chest p a i n s c l a i m a n t experienced w h i l e he was a t work 
on t h a t day were a t t r i b u t a b l e t o angi n a , a c o n d i t i o n which o f t e n 
proceeds but does not c o n t r i b u t e t o m y o c a r d i a l i n f a r c t i o n . 
C l a i m a n t ' s a c t u a l m y o c a r d i a l i n f a r c t i o n o c c u r r e d a f t e r ' h e l e f t 
work. Alt h o u g h h i s w o r k - r e l a t e d s t r e s s c o n t r i b u t e d t o h i s angina, 
t h e r e c o r d does not demonstrate t h a t h i s s t r e s s m a t e r i a l l y 
c o n t r i b u t e d t o h i s subsequent m y o c a r d i a l i n f a r c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

On re v i e w , the i n s u r e r contends t h a t the Referee e r r e d i n 
s e t t i n g a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a 
my o c a r d i a l i n f a r c t i o n . I n order t o p r e v a i l on t h i s i s s u e , claimant-
must prove t h a t h i s work a c t i v i t y was both t h e l e g a l and t h e 
medi c a l cause of the c o n d i t i o n . I n o r d e r t o prove l e g a l c a u s a t i o n , 
he must demonstrate t h a t h i s work r e s u l t e d i n p h y s i c a l or e m o t i o n a l 
s t r e s s . To e s t a b l i s h medical c a u s a t i o n , he must demonstrate t h a t 
h i s w o r k - r e l a t e d s t r e s s was, w i t h i n reasonable medical p r o b a b i l i t y , 
a m a t e r i a l c o n t r i b u t i n g cause o f the i n f a r c t i o n . Medical c a u s a t i o n 
must be e s t a b l i s h e d by medical e x p e r t s . Somers v. SAIF, 
77 Or App 259, 262 (1986). 

The Referee was persuaded t h a t c l a i m a n t ' s work a c t i v i t y 
on October 14, 1985 produced s u f f i c i e n t s t r e s s t o s a t i s f y h i s 
burden o f p r o v i n g l e g a l c a u s a t i o n . He a l s o concluded t h a t the 
medical evidence i n d i c a t e d t h a t c l a i m a n t ' s s t r e s s m a t e r i a l l y 
c o n t r i b u t e d t o h i s subsequent h e a r t a t t a c k . We agree w i t h t h e 
Referee's c o n c l u s i o n t h a t c l a i m a n t has c a r r i e d h i s burden o f 
p r o v i n g l e g a l c a u s a t i o n . However, we do not agree t h a t c l a i m a n t 
has demonstrated the r e q u i s i t e medical c a u s a t i o n . 

The Referee r e l i e d on the o p i n i o n o f Dr. Giedwoyn, the 
c a r d i o l o g i s t who began t r e a t i n g c l a i m a n t s e v e r a l months a f t e r h i s 
i n f a r c t i o n . Dr. Giedwoyn i n d i c a t e d t h a t c l a i m a n t ' s symptoms a t 
work on October 14, 1985 were a t t r i b u t a b l e t o angina and t h a t h i s 
a c t u a l m y o c a r d i a l i n f a r c t i o n o c c u r r e d a f t e r he l e f t work. He 
b e l i e v e d t h a t w o r k - r e l a t e d s t r e s s c o n t r i b u t e d t o the f o r m a t i o n o f 
blo o d c l o t s which, i n t u r n , c o n t r i b u t e d t o c l a i m a n t ' s subsequent 
h e a r t a t t a c k . The Referee found t h a t Dr. Giedwoyn's r o l e as 
t r e a t i n g c a r d i o l o g i s t put him i n a b e t t e r p o s i t i o n t o render an 
o p i n i o n on the cause of h i s h e a r t a t t a c k . He f u r t h e r concluded 
t h a t Dr. Giedwoyn's o p i n i o n was w e l l - r e a s o n e d and s u f f i c i e n t t o 
c a r r y c l a i m a n t ' s burden of p r o v i n g medical c a u s a t i o n . 

We d i s a g r e e , and i n s t e a d r e l y on the c o n t r a r y p o s i t i o n o f 
Dr. K l o s t e r , c a r d i o l o g i s t . He rendered an independent medical 
o p i n i o n based on c l a i m a n t ' s f i l e and t h e t e s t i m o n y a t h e a r i n g . 
Dr. K l o s t e r agreed t h a t c l a i m a n t ' s symptoms a t work were 
c h a r a c t e r i s t i c of angina and t h a t t h e h o s p i t a l r e c o r d s and l a b 
r e p o r t s i n d i c a t e d t h a t the a c t u a l m y o c a r d i a l i n f a r c t i o n o c c u r r e d 
a f t e r c l a i m a n t l e f t work. However, he d i d not b e l i e v e t h a t 
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c l a i m a n t ' s w o r k - r e l a t e d s t r e s s p r o d u c e d b l o o d c l o t t i n g o r o t h e r w i s e 
c o n t r i b u t e d t o h i s s u b s e q u e n t m y o c a r d i a l i n f a r c t i o n . He, i n s t e a d , 
a t t r i b u t e d c l a i m a n t ' s h e a r t a t t a c k t o t h e n a t u r a l p r o g r e s s i o n o f 
h i s u n d e r l y i n g c o r o n a r y a r t e r y d i s e a s e . 

I n s u p p o r t o f t h a t p o s i t i o n , he n o t e d t h a t t h e r e i s no 
c l e a r e v i d e n c e t h a t e x t e r n a l s t r e s s c o n t r i b u t e s t o b l o o d c l o t t i n g . 
R a t h e r , s t u d i e s i n d i c a t e t h a t s t r e s s c o n t r i b u t e s t o h e a r t a t t a c k s 
by o b s t r u c t i n g o x y g e n f l o w , and he n o t e d t h a t m a j o r s t u d i e s i n t h i s 
a r e a have c o n c l u d e d t h a t o n l y e p i s o d e s o f s e v e r e e m o t i o n a l o r a c u t e 
p h y s i c a l s t r e s s c o n t r i b u t e t o t h e d e v e l o p m e n t o f m y o c a r d i a l 
i n f a r c t i o n s , as d i s t i n c t f r o m symptoms o f a n g i n a . He d i d n o t 
b e l i e v e t h a t c l a i m a n t ' s p h y s i c a l work a c t i v i t y o r e m o t i o n a l s t r e s s 
r o s e t o t h a t l e v e l . He n o t e d t h a t t h e f a c t c l a i m a n t f a i l e d t o 
r e p o r t t h a t i n c i d e n t u n t i l s h o r t l y b e f o r e h e a r i n g i n d i c a t e d t h a t i t 
had n o t been s e v e r e l y s t r e s s f u l . 

We f i n d Dr. K l o s t e r ' s o p i n i o n t o be w e l l - r e a s o n e d and 
c o n s i s t e n t w i t h c u r r e n t m e d i c a l r e s e a r c h . F u r t h e r m o r e , we d i s a g r e e 
w i t h t h e R e f e r e e ' s f i n d i n g t h a t Dr. Giedwoyn i s i n a b e t t e r 
p o s i t i o n t h a n Dr. K l o s t e r t o r e n d e r an o p i n i o n on t h i s i s s u e . 
Dr. Giedwoyn d i d n o t examine c l a i m a n t u n t i l two months a f t e r h i s 
a t t a c k . F u r t h e r m o r e , h i s k n o w l e d g e o f c l a i m a n t ' s s t r e s s f u l work 
a c t i v i t y d i d n o t come f r o m c l a i m a n t b u t was, i n s t e a d , based on a 
l e t t e r f r o m c l a i m a n t ' s a t t o r n e y . M o r e o v e r , t h e c a u s a t i o n i s s u e i n 
t h i s c a s e t u r n s on e x p e r t a n a l y s i s r a t h e r t h a n p e r s o n a l 
o b s e r v a t i o n . I n t h i s c a s e , we a r e p e r s u a d e d t h a t Dr. K l o s t e r ' s 
o p i n i o n p r o v i d e s t h e b e t t e r - r e a s o n e d a n a l y s i s . 

We, t h e r e f o r e , d e f e r t o h i s o p i n i o n and c o n c l u d e t h a t 
c l a i m a n t has n o t c a r r i e d h i s b u r d e n o f p r o v i n g m e d i c a l c a u s a t i o n . 
A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e on t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 26, 1 9 8 7 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t s e t 
a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n and 
awarded an i n s u r e r - p a i d a t t o r n e y f e e c o n c e r n i n g t h i s i s s u e i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . We 
a f f i r m t h e r e m a i n d e r o f t h e o r d e r . 

DANNY M. RUSK, C l a i m a n t WCB 87-1 2 3 4 8 
D a v i d H o l l a n d e r & A s s o c . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1989 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by t h e B o a r d en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Z u c k e r ' s o r d e r t h a t : ( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f 
f u r t h e r c h i r o p r a c t i c c a r e ; ( 2 ) f o u n d t h a t h i s back and neck i n j u r y 
c l a i m was n o t p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n O r d e r ; and ( 3 ) 
a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t d i d n o t award any u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . 

The B o a r d r e v e r s e s i n p a r t and a f f i r m s i n p a r t . 

ISSUES 

1. Whether t h e i n s u r e r ' s d e n i a l o f f u r t h e r c h i r o p r a c t i c 
c a r e was an i m p e r m i s s i b l e p r o s p e c t i v e d e n i a l . 
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2. Whether c l a i m a n t ' s neck and back i n j u r y c l a i m was 
p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n Order. 

3. Whether c l a i m a n t i s e n t i t l e d t o an award o f 
unscheduled permanent d i s a b i l i t y . 

FINDINGS OF FACT 

The Board adopts the Referee's f a c t u a l f i n d i n g s w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Claimant has minimal p h y s i c a l impairment and d i s a b l i n g 
headache p a i n as a r e s u l t o f h i s compensable i n j u r y o f May, 1986. 

CONCLUSIONS OF LAW 

Medi c a l S e r v i c e s 

The i n s u r e r ' s September 8, 1987, d e n i a l s t a t e d : 

"This l e t t e r i s t o n o t i f y you of the d e n i a l 
of f u r t h e r c h i r o p r a c t i c care f o r your 
i n j u r y o f the above dat e . Independent 
medical e x a m i n a t i o n s have shown t h a t 
f u r t h e r c h i r o p r a c t i c care i s not needed a t 
t h i s t i m e , and t h a t you c o u l d get equal 
b e n e f i t from doing e x e r c i s e s a t home. 
Because of these c i r c u m s t a n c e s , I am 
denying f u r t h e r c h i r o p r a c t i c care from t h i s 
date f o r w a r e d [ s i c ] . (Emphasis added. ) 

At t he h e a r i n g , the Referee d i s c u s s e d t h e p a r t i e s 
p o s i t i o n s on the scope o f the above d e n i a l , s t a t i n g , i n t e r a l i a : 

"The employer s t a t e s t h a t i t [ i . e . , t h e 
d e n i a l ] i s i n t e n d e d o n l y t o apply t o 
c u r r e n t t r e a t m e n t , t o be a d e n i a l o f 
c u r r e n t t r e a t m e n t . Claimant s t a t e s t h a t , 
i n any case, he was not advised of t h a t 
u n t i l today and i s , t h e r e f o r e , e n t i t l e d t o 
a p e n a l t y and a t t o r n e y f e e . " 

We r e c e n t l y addressed the p r o p r i e t y of a p r o s p e c t i v e 
d e n i a l of medical s e r v i c e s i n Robert M. B r y a n t , 41 Van N a t t a 324 / 

(February 23, 1989 ) , s t a t i n g , i n t e r a n a : 

"A d e n i a l of care i n the f u t u r e i s v o i d ; 
and any d e n i a l of t r e a t m e n t i n r e l i a n c e on 
such a d e n i a l must be s e t a s i d e . " 

Here, as i n B r y a n t , the employer denied f u r t h e r c h i r o p r a c t i c care 
beyond the date of i t s d e n i a l . A c c o r d i n g l y , p u r s u a n t t o B r y a n t , 
we conclude t h a t the i n s u r e r ' s d e n i a l i s an i m p e r m i s s i b l e d e n i a l 
of c l a i m a n t ' s r i g h t t o f u t u r e medical s e r v i c e s , see ORS 
656.245(1), and, t h e r e f o r e , must be s e t a s i d e . 

Premature Claim Closure 

To e s t a b l i s h premature c l a i m c l o s u r e , a worker must 
prov e , by a preponderance of the evidence, t h a t he was not 
m e d i c a l l y s t a t i o n a r y on the e f f e c t i v e date of c l a i m c l o s u r e . 
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Hutcheson v. Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) ; S u l l i v a n v. Argonaut 
I n s . Co., 73 Or App 694 (1985). " M e d i c a l l y s t a t i o n a r y " i s d e f i n e d 
as "no f u r t h e r m a t e r i a l improvement would reasonably be expected 
from medical t r e a t m e n t , or the passage of t i m e . " ORS 
656.005(17). Whether or not c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
June 2, 1987, i s , i n our view, l a r g e l y a medical q u e s t i o n t o be 
r e s o l v e d by e x p e r t t e s t i m o n y . See U r i s v. Compensation Dept., 247 
Or 420 ( 1 9 6 7 ) . 

Here, c l a i m a n t was examined by Dr. Olmscheid, M.D., and 
Dr. Hopkins, M.D., on November 26, 1986. Olmscheid r e p o r t e d t h a t 
he expected c l a i m a n t ' s c o n d i t i o n t o become m e d i c a l l y s t a t i o n a r y i n 
s i x - t o - e i g h t weeks. Hopkins recommended p h y s i c a l t h e r a p y 
t r e a t m e n t f o r a p p r o x i m a t e l y t h r e e weeks and then f u r t h e r 
e v a l u a t i o n f o r a " p o s s i b l f e ] " r e t u r n t o work. On June 2, 1987, 
Dr. Gatterman, D.C., examined c l a i m a n t and r e p o r t e d t h a t he was 
m e d i c a l l y s t a t i o n a r y . The D e t e r m i n a t i o n Order, which i s s u e d on 
J u l y 23, 1987, found t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
e f f e c t i v e June 2, 1987. I n January, 1988, Dr. Powers r e p o r t e d 
t h a t he had not y e t d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y and was 
not s t a t i o n a r y — s o l e l y on the ground t h a t he s t i l l s u f f e r e d from 
headaches and neck p a i n . He s t a t e d no reason f o r b e l i e v i n g 
c l a i m a n t ' s c o n d i t i o n would improve. 

On t h i s r e c o r d , we are not persuaded t h a t the 
D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d c l a i m a n t ' s compensable neck 
and back c l a i m . 
Unscheduled Permanent D i s a b i l i t y 

The Referee found t h a t c l a i m a n t ' s headache c o n d i t i o n was 
not c a u s a l l y r e l a t e d t o h i s compensable i n j u r y of May, 1986. She, 
t h e r e f o r e , concluded t h a t he had no permanent d i s a b i l i t y . We 
d i s a g r e e . 

Claimant t e s t i f i e d t h a t he had no headache c o n d i t i o n 
p r i o r t o h i s compensable i n j u r y . On t h e day of h i s i n j u r y , he 
began t o e x p e r i e n c e headaches. A few months l a t e r , he r e p o r t e d 
h i s f r e q u e n t headaches t o h i s f a m i l y p h y s i c i a n , Dr. Gebbie. 
Drs. Powers and Wilson are of the o p i n i o n t h a t c l a i m a n t ' s 
headaches are c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . The 
o n l y c o n t r a r y o p i n i o n i n the r e c o r d i s t h a t of Dr. Gatterman. 
However, Gatterman o n l y s t a t e d t h a t c l a i m a n t ' s headaches were due 
t o muscle t e n s i o n , which i s "not n e c e s s a r i l y " r e l a t e d t o h i s 
compensable i n j u r y . 

Given c l a i m a n t ' s t e s t i m o n y and the l a c k of p e r s u a s i v e 
e x p e r t medical t e s t i m o n y t o r e b u t the o p i n i o n s of Drs. Powers and 
W i l s o n , we conclude t h a t c l a i m a n t ' s headaches are c a u s a l l y r e l a t e d 
t o h i s compensable i n j u r y . 

I n r a t i n g t h e e x t e n t of unscheduled permanent d i s a b i l i t y 
f o r c l a i m a n t ' s neck and back c o n d i t i o n , we c o n s i d e r h i s p h y s i c a l 
impairment, as r e f l e c t e d i n the medical r e c o r d , the t e s t i m o n y a t 
the h e a r i n g and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s 
s e t f o r t h i n OAR 436-30-380, e t seq. We apply these r u l e s as 
g u i d e l i n e s , not as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l v. 
Argonaut I n s u r a n c e , 296 Or 505, 510 (1984). 

Here, c l a i m a n t i s 25 years of age. He i s educated 
t h r o u g h the 10th grade and has no v o c a t i o n a l t r a i n i n g . His j o b 
h i s t o r y c o n s i s t s p r i m a r i l y of work as a f i b e r g l a s s maintenance 
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worker and a q u a l i t y c o n t r o l i n s p e c t o r of s t e e l p i p e s . He has 
remained out of work s i n c e h i s compensable i n j u r y , except f o r . a 
b r i e f and u n s u c c e s s f u l r e t u r n t o l i g h t d u t y work in.June> 1 9 8 7 . 
A l t h o u g h t he fre q u e n c y and d u r a t i o n of h i s p a i n f u l headaches has 
d i m i n i s h e d , he s t i l l e x p e r i e n c e s d i s a b l i n g headache p a i n . 

There i s near u n a n i m i t y among the medical e x p e r t s , save 
f o r Dr. Powers, t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s exceed h i s 
o b j e c t i v e e x a m i n a t i o n f i n d i n g s . Dr. Olmscheid r e p o r t e d "no 
evidence of permanent impairment as a r e s u l t of the i n j u r y of May, 
1 9 8 6 . " Dr. Hopkins s t a t e d t h a t " [ c l a i m a n t ' s ] d i s a b i l i t y i s 
p r o b a b l y minimal and . . . he w i l l c o m p l e t e l y recover w i t h 
adequate p h y s i c a l t h e r a p y t r e a t m e n t . " Dr. Gatterman r e p o r t e d : 
" [ 0 ] b j e c t i v e l y , t h e r e are no p o s i t i v e o r t h o p e d i c or n e u r o l o g i c 
f i n d i n g s . . . ." 

I n l i g h t o f c l a i m a n t ' s d i s a b l i n g headache p a i n , which 
pr e v e n t e d h i s s u c c e s s f u l r e t u r n t o l i g h t d u t y work i n March 1 9 8 7 , 
we f i n d t h a t he has minimal p h y s i c a l impairment. A c c o r d i n g l y , 
a f t e r c o n s i d e r i n g the aforementioned s o c i a l and v o c a t i o n a l 
f a c t o r s , we conclude t h a t an award of 5 p e r c e n t ( 1 6 degrees) 
unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y compensates 
c l a i m a n t f o r h i s permanent l o s s o f e a r n i n g c a p a c i t y due t o h i s 
compensable i n j u r y . 

ORDER 

The Referee's order dated January 2 7 , 1 9 8 8 i s re v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l o f f u r t h e r 
c h i r o p r a c t i c care i s s e t a s i d e . Claimant i s awarded 5 p e r c e n t ( 1 6 
degrees) unscheduled permanent d i s a b i l i t y f o r h i s compensable 
i n j u r y of May, 1 9 8 6 . A l l remaining p o r t i o n s of the Referee's 
or d e r are a f f i r m e d . For s e r v i c e s a t h e a r i n g and on re v i e w 
c o n c e r n i n g t he d e n i a l i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f ee of $ 1 , 8 0 0 , t o be p a i d by the i n s u r e r . I n a d d i t i o n , 
c l a i m a n t ' s a t t o r n e y i s awarded an approved f e e of 2 5 p e r c e n t of 
c l a i m a n t ' s i n c r e a s e d permanent d i s a b i l i t y compensation awarded by 
t h i s o r d e r . The Board approves a c l i e n t - p a i d f e e , payable from 
the i n s u r e r t o i t s a t t o r n e y , not t o exceed $ 1 , 7 5 5 . 
Board Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t from those p o r t i o n s of t h e m a j o r i t y ' s o p i n i o n 
t h a t dispose of the i n s u r e r ' s d e n i a l of medical s e r v i c e s on 
p r o c e d u r a l grounds and award c l a i m a n t unscheduled permanent 
p a r t i a l d i s a b i l i t y f o r " d i s a b l i n g headaches." 

The reasons f o r my d i s s e n t from t he m a j o r i t y ' s 
c o n c l u s i o n c o n c e r n i n g t he i n s u r e r ' s d e n i a l o f f u r t h e r c h i r o p r a c t i c 
c are are s i m i l a r t o those expressed i n my concurrence i n Gordon D. 
G a r r e t t , 4 1 Van N a t t a 334 (February 2 3 , 1 9 8 9 ) . 

As f o r the award of permanent p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s headaches, the m a j o r i t y r e l i e s upon the o p i n i o n s of 
Drs. Powers and Wilson and the l a y o p i n i o n o f f e r e d by c l a i m a n t . 
Dr. Powers' o p i n i o n i s c o n c l u s o r y and should be d i s r e g a r d e d f o r 
t h a t reason. Dr. Wilson e x p r e s s l y r e j e c t s Dr. Powers' o p i n i o n and 
s t a t e s t h a t he does not know how c l a i m a n t ' s headaches are r e l a t e d 
t o h i s compensable i n j u r i e s , but nonetheless a t t r i b u t e s t h e 
headaches t o the i n j u r i e s i n the absence of an a l t e r n a t i v e 
e x p l a n a t i o n . This e q u i v o c a l and l o g i c a l l y i n c o n s i s t e n t o p i n i o n i s 
of no p r o b a t i v e v a l u e . As f o r c l a i m a n t ' s l a y o p i n i o n , t h e 
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q u e s t i o n of the cause o f c l a i m a n t ' s headaches i s a m e d i c a l l y 
complex one. Claimant i s not a medical p r o f e s s i o n a l . His 
o p i n i o n , t h e r e f o r e , cannot be r e l i e d upon. On t h i s r e c o r d , I 
would conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s 
headaches are c a u s a l l y r e l a t e d t o h i s compensable i n j u r i e s and 
would not award any permanent d i s a b i l i t y on account of them. I 
would a f f i r m t h e order of the Referee. 

JAMES R. VonRICHTER, C l a i m a n t WCB 86-13859 
D a v i d H o l l a n d e r , C l a i m a n t ' s A t t o r n e y F e b r u a r y 28, 1989 
D a v i d S m i t h ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of Referee Leahy's o r d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m 
f o r m e dical s e r v i c e s f o r h i s c u r r e n t low back c o n d i t i o n . On 
re v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y o f medical s e r v i c e s . We 
a f f i r m . 

FINDINGS OF FACT 

Claim a n t s u s t a i n e d a compensable i n j u r y t o h i s low back 
i n November 1 9 6 9 . The i n j u r y was diagnosed as an acute l u m b o s a c r a l 
s t r a i n . Claimant r e c e i v e d 10 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y , p u r s u a n t t o a February 1, 1 9 7 2 Referee's o r d e r . T h i s 
o r d e r was a f f i r m e d by the Board. 

Between 1 9 7 8 and 1 9 8 6 , c l a i m a n t sought t r e a t m e n t a t the 
Oregon H e a l t h Sciences Center f o r m u l t i p l e c o m p l a i n t s , i n c l u d i n g 
low back p a i n . I t was recommended t h a t c l a i m a n t seek p s y c h i a t r i c 
care on numerous occasions d u r i n g t h i s time p e r i o d . I n A p r i l 1 9 8 6 , 
c l a i m a n t began t r e a t i n g w i t h Dr. C o l l e s o n , c h i r o p r a c t o r , who 
diagnosed c l a i m a n t ' s c o n d i t i o n as an e x a c e r b a t i o n of lumbar 
s t r a i n / s p r a i n . 

I n August 1 9 8 6 , c l a i m a n t was examined by the Orthopaedic 
C o n s u l t a n t s . The C o n s u l t a n t s recommended t h a t no t r e a t m e n t , 
d i a g n o s t i c t e s t i n g , or s u r g e r y was necessary f o r c l a i m a n t ' s low 
back c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

Cla i m a n t ' s c u r r e n t need f o r medical s e r v i c e s f o r h i s low 
back c o n d i t i o n i s not c a u s a l l y r e l a t e d t o the November 1 9 6 9 
i n d u s t r i a l i n j u r y . 

CONCLUSIONS OF LAW 

Claimant bears t he burden of p r o v i n g by a preponderance 
o f the evidence t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o 
h i s d i s a b i l i t y or need f o r medical t r e a t m e n t . Hutcheson v. 
Weyerhaeuser, 2 8 8 Or 5 1 , 5 6 ( 1 9 7 9 ) ; M i l b u r n v. Weyerhaeuser Co., 8 8 
Or App 3 7 5 , 3 7 8 ( 1 9 8 7 ) . A c c o r d i n g l y , c l a i m a n t must prove t h a t t h e 
i n d u s t r i a l i n j u r y o f November 1 9 6 9 , m a t e r i a l l y c o n t r i b u t e d t o h i s 
c u r r e n t low back c o n d i t i o n and need f o r t r e a t m e n t . 

F o l l o w i n g our de novo review of the medical and law 
evi d e n c e , we f i n d t h a t a preponderance o f the evidence does n o t 
e s t a b l i s h t h a t t h e November 1 9 6 9 i n d u s t r i a l i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t low back c o n d i t i o n and need f o r 
t r e a t m e n t . Claimant's t r e a t i n g c h i r o p r a c t o r , Dr. C o l l e s o n , d i d not 

-362-



t r e a t c l a i m a n t u n t i l a p p r o x i m a t e l y 17 years a f t e r the o r i g i n a l 
i n j u r y . F u r t h e r , as the Referee n o t e d , Dr. C o l l e s o n r e l i e d s o l e l y 
on c l a i m a n t ' s v e r s i o n of the h i s t o r y , which i s not s u p p o r t e d by the 
r e c o r d . A c c o r d i n g l y , we are not persuaded by Dr. C o l l e s o n . 
Thomas L. W h i t t l i n g e r , 40 Van Natt a 399, 400 (1988). 

Conversely, the Orthopaedic C o n s u l t a n t s opined t h a t 
c l a i m a n t needed no t r e a t m e n t , t e s t i n g , or s u r g e r y i n r e l a t i o n t o 
h i s low back c o n d i t i o n . The C o n s u l t a n t s had a more complete 
h i s t o r y of c l a i m a n t ' s numerous c o m p l a i n t s , and o f f e r a 
we l l - r e a s o n e d o p i n i o n which we f i n d p e r s u a s i v e . Somers v. SAIF, 77 
Or App 259 (1986). A c c o r d i n g l y , medical s e r v i c e s f o r c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n are not compensable. 

ORDER 

The Referee's order dated June 4, 1987 i s a f f i r m e d . 

PAUL WHITE, C l a i m a n t Own Motion 87-0596M & 88-0628M 
Emmons, e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 28, 1989 
S A I F , I n s u r a n c e C a r r i e r Own Motion O r d e r 

I t has come t o the Board's a t t e n t i o n t h a t two o r d e r s have 
been issued r e c e n t l y which p e r f o r m the same f u n c t i o n ; i . e . , reopen 
th e above e n t i t l e d c l a i m f o r the payment of temporary d i s a b i l i t y 
compensation. We conclude our e r r o r should be c o r r e c t e d . 

Own Motion Order (88-0628M) dated October 20, 1988 was 
p u b l i s h e d i n e r r o r and, t h e r e f o r e , i s vacated i n i t s e n t i r e t y . The 
Own Motion Order on R e c o n s i d e r a t i o n p u b l i s h e d on November 16, 1988 
was i s s u e d under the c o r r e c t own motion number. 

IT IS SO ORDERED. 

ELDEN E. ATKINSON, C l a i m a n t WCB 88-09150 
Cummins, e t a l . , D e f e n s e A t t o r n e y s March 2, 1989 

O r d e r D e n y i n g Motion t o D i s m i s s 
The i n s u r e r has moved f o r an order d i s m i s s i n g c l a i m a n t ' s 

r e q u e s t f o r Board review on the ground t h a t a copy o f the request-
was not m a i l e d t o a l l p a r t i e s t o the p r o c e e d i n g . We deny the 
m o t i o n . 

FINDINGS 

The Referee's order i s s u e d December 30, 1988. On 
January 12, 1989, the Board r e c e i v e d c l a i m a n t ' s request f o r review 
of the Referee's o r d e r . Claimant i n d i c a t e d t h a t he was no lo n g e r 
r e p r e s e n t e d by l e g a l c o u n s e l . The request d i d not i n c l u d e an 
acknowledgment of s e r v i c e or a c e r t i f i c a t e of p e r s o n a l s e r v i c e by 
m a i l upon the p a r t i e s t o the proceeding b e f o r e the Referee. 
N e i t h e r the employer nor i t s r e p r e s e n t a t i v e s have r e c e i v e d a copy 
of c l a i m a n t ' s r e q u e s t . 

On January 18, 1989, the Board m a i l e d a 
computer-generated l e t t e r t o the p a r t i e s acknowledging the r e q u e s t 
f o r r e v i e w . The i n s u r e r ' s counsel r e c e i v e d the Board's 
acknowledgment l e t t e r on January 20, 1989. 

ULTIMATE FINDINGS 

Claimant requested Board review w i t h i n 30 days of the 
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Referee's o r d e r . The re m a i n i n g p a r t i e s t o the pr o c e e d i n g r e c e i v e d 
n o t i c e o f the req u e s t w i t h i n 30 days from t h e date o f the 
Referee's o r d e r . 

CONCLUSIONS OF LAW ' 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t he date on which a copy of the ord e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and co p i e s o f the request s h a l l be m a i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e req u e s t f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. K i n g , 63 Or App 847, 852 (198 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, t he employer 
o f t h e i n j u r e d worker a t the time o f i n j u r y and the i n s u r e r , i f 
any,, of such employer. ORS 656.005(19). A t t o r n e y s are not 
i n c l u d e d w i t h i n t h e s t a t u t o r y d e f i n i t i o n o f " p a r t y . " Robert 
Casperson, 38 Van N a t t a 420, 421 (1986). Yet, i n the absence o f a 
showing o f p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e o f a request f o r 
Board review on the a t t o r n e y f o r a p a r t y i s adequate compliance 
w i t h ORS 656.295 (2 ) t o v e s t j u r i s d i c t i o n i n t h e Board. Argonaut-
Insurance Co. v. Ki n g , supra, page 850-51; N o l l e n v. SAIF, 23 Or 
App 420, 423 ( 1 9 7 5 ) , rev den (197 6 ) ; Robert C. Jaques, 39 Van 
Nat t a 299 (1 9 8 7 ) . 

Here, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r review 
of the Referee's December 30, 1988 ord e r on January 12, 1989. 
Consequently, t h e request f o r review i s t i m e l y . See ORS 
656.289(3). However, c l a i m a n t n e g l e c t e d t o m a i l c o p i e s o f t h e 
req u e s t f o r review t o the remaining p a r t i e s t o t h e p r o c e e d i n g . 
Thus, i n o r d e r f o r t h e Board t o r e t a i n j u r i s d i c t i o n , t h e p a r t i e s 
must have r e c e i v e d a c t u a l n o t i c e o f the request w i t h i n t h e 
s t a t u t o r y p e r i o d . Argonaut Insurance Co. v. K i n g , supra. We so 
f i n d . 

Since t h e Board's acknowledgment l e t t e r was m a i l e d t o 
the r e m a i n i n g p a r t i e s t o the proc e e d i n g w i t h i n 20 days f o l l o w i n g 
t h e Referee's o r d e r , we conclude t h a t i t i s more p r o b a b l e than not 
they r e c e i v e d a c t u a l n o t i c e of c l a i m a n t ' s r e q u e s t f o r review 
w i t h i n t h e s t a t u t o r y 30-day p e r i o d . See John D. F r a n c i s c o , 39 Van 
Nat t a 332 (1 9 8 7 ) . Even i f n e i t h e r the employer nor i t s i n s u r e r 
r e c e i v e d t h e acknowledgment l e t t e r w i t h i n 30 days o f the Referee's 
o r d e r , the i n s u r e r ' s counsel concedes t h a t he r e c e i v e d t h e l e t t e r 
on January 20, 1989, which i s w i t h i n the s t a t u t o r y p e r i o d . 
Moreover, assuming t h a t t h e employer and i t s i n s u r e r d i d not 
t i m e l y r e c e i v e t h e acknowledgment l e t t e r , no c o n t e n t i o n has been 
made t h a t they have been p r e j u d i c e d by t h e i r counsel's t i m e l y 
a c t u a l n o t i c e o f the request f o r review. Absent such a f i n d i n g , 
we h o l d t h a t t h e i n s u r e r ' s counsel's t i m e l y a c t u a l n o t i c e i s 
adequate compliance w i t h ORS 656.295(2) t o v e s t j u r i s d i c t i o n i n 
the Board. ORS 656.295(2); Argonaut Insurance Co. v. K i n g , supra; 
N o l l e n v. SAIF, supra; Paul E. D i l l m a n , 40 Van N a t t a 489 (1 9 8 8 ) . 

A c c o r d i n g l y , t h e motion t o d i s m i s s i s den i e d . As a 
r e s u l t of t h i s m o t i o n , i t w i l l be necessary t o implement a r e v i s e d 
b r i e f i n g s chedule. See OAR 438-11-025. T h e r e f o r e , c l a i m a n t ' s 
a p p e l l a n t ' s b r i e f s h a l l be due 14 days from the date o f t h i s 
o r d e r . The i n s u r e r ' s respondent's b r i e f s h a l l be due 14 days f r o m 
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the date o f m a i l i n g o f c l a i m a n t ' s b r i e f . C laimant's r e p l y b r i e f , 
i f any, s h a l l be due 7 days from t h e date o f m a i l i n g o f t h e 
i n s u r e r ' s b r i e f . I f c l a i m a n t submits a b r i e f or any o t h e r 
m a t e r i a l on r e v i e w , he i s reminded t o s i m u l t a n e o u s l y p r o v i d e 
c o p i e s t o the i n s u r e r ' s c o u n s e l . T h e r e a f t e r , t h i s case w i l l be 
docketed f o r r e v i e w . 

IT IS SO ORDERED. 

TIMOTHY J. BALBI, Claimant WCB 88-14380 
SAIF, Insurance C a r r i e r March 2, 1989 
Tom Ewing, A s s i s t a n t Attorney General Order of Dismissal 

The SAIF C o r p o r a t i o n has moved the Board f o r an order 
d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r review on the ground t h a t i t d i d 
n o t r e c e i v e t i m e l y n o t i c e o f the r e q u e s t . The motion i s g r a n t e d . 

FINDINGS 

The Referee's order i s s u e d December 8, 1988. Claimant's 
r e q u e s t f o r r e v i e w , c o n t a i n e d i n a l e t t e r c a r r y i n g a postmark date 
of January 5, 1989, was r e c e i v e d by the Board on January 6, 1989. 
The r e q u e s t , which was ma i l e d by c e r t i f i e d m a i l , d i d not i n c l u d e 
an acknowledgment of s e r v i c e or a c e r t i f i c a t e of p e r s o n a l s e r v i c e 
by m a i l upon SAIF, i t s i n s u r e d , or i t s l e g a l c o u n s e l . 

On January 9, 1989, the Board m a i l e d a 
computer-generated l e t t e r t o the p a r t i e s acknowledging t h e 
re q u e s t . SAIF r e c e i v e d t h e acknowledgment on January 10, 1989. 
The r e c e i p t o f the Board's acknowledgment l e t t e r c o n s t i t u t e s . 
SAIF's and i t s i n s u r e d ' s f i r s t n o t i c e of c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w . 

ULTIMATE FINDINGS 

Cla i m a n t ' s request f o r review was m a i l e d t o the Board 
w i t h i n 30 days o f the Referee's December 8, 1988 o r d e r . However, 
the r e m a i n i n g p a r t i e s t o the proceeding d i d not r e c e i v e n o t i c e o f 
the r e q u e s t w i t h i n 30 days from the date of the Referee's o r d e r . 

CONCLUSIONS 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
the date on which a copy o f the order i s m a i l e d t o the p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o the 
Board and co p i e s o f the request s h a l l be ma i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the request f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. Ki n g , 63 Or App 847, 852 (198 3 ) . 

Here, t he 30th day a f t e r t he Referee's December 8, 1988 
or d e r was January 7, 1989, a Saturday. Thus, t he l a s t day t o 
t i m e l y f i l e a request f o r Board review was Monday, January 9, 
1989. See ORS 174.120. Claimant's request f o r Board review was 
f i l e d January 5, 1989, the date he ma i l e d t h e request by c e r t i f i e d 
m a i l . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . Consequently, c l a i m a n t ' s r e q u e s t 
f o r r e v iew was t i m e l y s u b m i t t e d t o the Board. See ORS 656.289(3). 

However, the r e c o r d f a i l s t o e s t a b l i s h t h a t t h e 
rema i n i n g p a r t i e s t o t h i s p r o c e e d i n g were e i t h e r p r o v i d e d w i t h a 
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copy, or r e c e i v e d a c t u a l knowledge, of c l a i m a n t ' s r e q u e s t f o r 
review w i t h i n t h e s t a t u t o r y 30-day p e r i o d . I n s t e a d , p u r s u a n t t o 
SAIF's counsel's a f f i d a v i t , t h e rem a i n i n g p a r t i e s ' f i r s t n o t i c e o f 
c l a i m a n t ' s r e q u e s t o c c u r r e d on January 10, 1989, when SAIF 
r e c e i v e d t h e Board's January 9, 1989 acknowledgment l e t t e r . 
January 10, 1989 i s more than 30 days a f t e r t h e Referee's 
December 8, 1988 o r d e r . 

Under such c i r c u m s t a n c e s , we l a c k j u r i s d i c t i o n t o review 
the Referee's o r d e r , which has become f i n a l by o p e r a t i o n o f law. 
See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; Argonaut Insurance v. K i n g , supra. 

We are m i n d f u l t h a t c l a i m a n t has requested r e v i e w 
w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t 
an u n r e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l requirements of the Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view of Argonaut Insurance Co. v. 
Ki n g , supra. See A l f r e d F. P u g l i s i , 39 Van Na t t a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van Na t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e request f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 

CLARK W. BUCHANAN, Claimant WCB 86-05237 & 86-11799 
Pozzi, e t a l . , Claimant's Attorneys March 2, 1989 
Scheminske & Lyons, Defense Attorneys Order on Review 
Kate Donnelly (SAIF), Defense Attorney 

Reviewed by Board Members Johnson and C r i d e r . 

Argonaut Insurance Company req u e s t s review o f those p o r t i o n s 
o f Referee F o s t e r ' s order t h a t : ( 1 ) set as i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n ; ( 2 ) upheld a d e n i a l 
of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r the same c o n d i t i o n i s s u e d by the 
SAIF C o r p o r a t i o n ; and ( 3 ) d i r e c t e d Argonaut Insurance Company t o pay 
c l a i m a n t ' s a t t o r n e y a $1,700 fee f o r p r e v a i l i n g on the r e s p o n s i b i l i t y 
i s s u e . I f the Board decides t h a t c l a i m a n t i s e n t i t l e d t o an a t t o r n e y 
f e e , Argonaut contends t h a t the Referee's award i s e x c e s s i v e . 

On rev i e w , the issu e s are r e s p o n s i b i l i t y and a t t o r n e y f e e s . 

We a f f i r m . 

FINDINGS OF FACT 

Claimant i n i t i a l l y i n j u r e d h i s back i n 1975 w h i l e w o r k i n g 
f o r SAIF's i n s u r e d . His symptoms i n c l u d e d low back and p o s t e r i o r l e f t 
l e g p a i n . He was e v e n t u a l l y diagnosed w i t h a h e r n i a t e d d i s c and 
Dr. Adams, o r t h o p e d i c surgeon, performed s u r g e r y i n June 1980. SAIF 
accepted r e s p o n s i b i l i t y f o r the h e r n i a t e d d i s c , and c l a i m a n t r e c e i v e d 
p o s t - s u r g e r y t r e a t m e n t t h r o u g h J u l y 1 9 8 1 . At h i s c l o s i n g e x a m i n a t i o n , 
Dr. Adams noted t h a t c l a i m a n t ' s s u b j e c t i v e l e g p a i n had di s a p p e a r e d , 
but t h a t he c o n t i n u e d t o complain of l e f t l e g weakness and numbness 
and some low back d i s c o m f o r t on r i s i n g from a s i t t i n g p o s i t i o n . 
Dr. Adams' e x a m i n a t i o n f i n d i n g s i n c l u d e d f u l l range o f lumbar m o t i o n , 
no lumbar tenderness on p a l p a t i o n and a l a t e r a l band o f p a r e s t h e s i a 
and numbness i n the l e f t t h i g h . Claimant's i n j u r y c l a i m was 
u l t i m a t e l y c l o s e d w i t h an award of 30 per c e n t permanent p a r t i a l 
d i s a b i l i t y . 
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Over the next two y e a r s , c l a i m a n t sought no f u r t h e r medical 
care but ex p e r i e n c e d m i l d i n t e r m i t t e n t back and l e f t l e g p a i n . These 
symptomatic f l a r e - u p s would occur every two t o t h r e e weeks and last-
two t o f o u r days. He went t o work f o r a new employer i n s u r e d by 
Argonaut, and i n September 1983 he experienced a s i g n i f i c a n t 
symptomatic e x a c e r b a t i o n of l e f t l e g and back p a i n r e l a t e d t o h i s work 
a c t i v i t y . His i n c r e a s e d symptoms oc c u r r e d a f t e r he l i f t e d a heavy 
a u t o m o t i v e bumper and then spent the f o l l o w i n g day w o r k i n g bent over a 
car hood. 

Claimant c r e d i b l y and r e l i a b l y t e s t i f i e d r e g a r d i n g h i s 
symptomatic h i s t o r y f o l l o w i n g t h e work i n c i d e n t i n September 1983. He 
c o n t i n u e d w o r k i n g , but h i s symptoms p e r s i s t e d . I n November 1983, he 
sought f u r t h e r t r e a t m e n t from Dr. Adams, who r e p o r t e d p a i n on 
e x t e n s i o n and m i l d tenderness i n the lower lumbar s p i n e . Claimant 
then f i l e d a new i n j u r y c l a i m f o r back and l e f t l e g p a i n w i t h 
Argonaut's i n s u r e d which was accepted as a n o n d i s a b l i n g i n j u r y . The 
exact c o n d i t i o n accepted by Argonaut i s not apparent from t he r e c o r d . 

A CT scan performed i n December 1983 r e v e a l e d an 
i r r e g u l a r i t y a t the s i t e of c l a i m a n t ' s p r e v i o u s d i s c s u r g e r y which was 
i n t e r p r e t e d as e i t h e r a f i b r o s i s r e l a t e d t o t h a t s u r g e r y or a d i s c 
r e h e r n i a t i o n . A subsequent myelogram performed i n January 1984 
r e v e a l e d no s i g n i f i c a n t e x t r a d u r a l d e f e c t s and was i n t e r p r e t e d as 
e s s e n t i a l l y normal. Claimant's symptoms abated somewhat f o l l o w i n g t h e 
myelogram but i n c r e a s e d again the f o l l o w i n g March. He was t r e a t e d 
c o n s e r v a t i v e l y t h r o u g h A p r i l 1984, and h i s c l a i m w i t h Argonaut 
a p p a r e n t l y was c l o s e d w i t h no award of permanent d i s a b i l i t y . 

C laimant sought no f u r t h e r m edical care over the next 18 
months, but he c o n t i n u e d t o experien c e i n t e r m i t t e n t back and l e f t l e g 
symptoms which g r a d u a l l y worsened over t i m e . Then, i n November 1985 
he experienced severe back and l e f t l e g p a i n when he reached across a 
t a b l e a t h i s home over t he T h a n k s g i v i n g h o l i d a y . His p a i n r e s o l v e d 
somewhat w i t h bed r e s t d u r i n g the weekend and he was able t o c o n t i n u e 
w o r k i n g . However, h i s symptoms c o n t i n u e d t o worsen, and he sought 
c h i r o p r a c t i c t r e a t m e n t i n January 1986. He r e t u r n e d t o Dr. Adams the 
f o l l o w i n g month and r e p o r t e d t he November 1985 i n c i d e n t and a h i s t o r y 
of g r a d u a l l y worsening back p a i n d a t i n g back t o the September 1983 
i n j u r y . A subsequent myelogram performed i n A p r i l 1986 p r o v i d e d 
d e f i n i t e evidence of a d i s c r e h e r n i a t i o n a t the s i t e o f the 1980 
s u r g e r y . Dr. Adams performed a second d i s c s u r g e r y i n June 1986. 

Argonaut and SAIF both denied r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n , but Argonaut issued i t s d e n i a l w i t h o u t w a i v i n g 
o t h e r i s s u e s o f c o m p e n s a b i l i t y . Claimant requested a h e a r i n g 
c o n c e r n i n g Argonaut's d e n i a l and f i l e d a request f o r Own Motion 
j u r i s d i c t i o n i n re g a r d t o SAIF's d e n i a l . An order d e s i g n a t i n g a 
paying agent pursuant t o ORS 656.307 was not iss u e d because of the 
Own Motion r e q u e s t . 

At h e a r i n g , c l a i m a n t ' s a t t o r n e y a c t i v e l y and s u c c e s s f u l l y 
l i t i g a t e d the p o s i t i o n t h a t Argonaut was r e s p o n s i b l e f o r c l a i m a n t ' s 
back c o n d i t i o n . Claimant's a t t o r n e y a s s i s t e d i n p r e - h e a r i n g case 
p r e p a r a t i o n and r e p r e s e n t e d c l a i m a n t a t two s i g n i f i c a n t p o s t - h e a r i n g 
d e p o s i t i o n s i n v o l v i n g more than 11 hours of t r a v e l t i m e . He made 
s u b s t a n t i a l opening remarks a t h e a r i n g but d i d not conduct d i r e c t or 
c r o s s - e x a m i n a t i o n . Claimant w i l l r e c e i v e a lower r a t e of temporary 
d i s a b i l i t y compensation i f Argonaut p r e v a i l s on t h e r e s p o n s i b i l i t y 
i s s u e on Board r e v i e w . 
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FINDINGS OF ULTIMATE FACT 

Claim a n t ' s i n j u r y w i t h Argonaut's i n s u r e d i n 1983 r e s u l t e d 
i n e i t h e r a b u l g i n g d i s c or a m i l d d i s c r e h e r n i a t i o n which 
p r o g r e s s i v e l y worsened t o the p o i n t c l a i m a n t r e q u i r e d s u r g e r y i n 
June 1986. 

Claimant's e n t i t l e m e n t t o compensation was a t i s s u e a t 
h e a r i n g . His compensation w i l l be reduced i f Argonaut p r e v a i l s on t h e 
r e s p o n s i b i l i t y i s s u e on Board review. 

CONCLUSIONS AND OPINION 

R e s p o n s i b i l i t y 

We adopt the Referee's o p i n i o n on the r e s p o n s i b i l i t y i s s u e , 
s u b j e c t t o the f o l l o w i n g comment. 

I n cases i n v o l v i n g successive w o r k - r e l a t e d i n j u r i e s , 
r e s p o n s i b i l i t y r e s t s w i t h the c a r r i e r a t r i s k a t the time of the most 
r e c e n t i n j u r y t h a t i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening of the 
c l a i m a n t ' s c o n d i t i o n . Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 
81 Or App 290 (198 6 ) ; Smith v. Ed's Pancake House, 27 Or App 361 
(1976). Where succes s i v e i n j u r i e s are t o the same body p a r t , a 
r e b u t t a b l e presumption e x i s t s t h a t the l a s t accepted i n j u r y 
c o n t r i b u t e d t o the worsened c o n d i t i o n and t h a t the i n s u r e r a t t h a t 
t i m e i s r e s p o n s i b l e . That i n s u r e r can then r e b u t t h e presumption by 
showing t h a t i t s accepted i n j u r y caused o n l y symptoms or i n v o l v e d a 
d i f f e r e n t c o n d i t i o n a f f e c t i n g the same body p a r t . I n d u s t r i a l 
I n d e m n i t y Co. v. Kearns, 70 Or App 583 (198 4 ) . 

The c o n d i t i o n i n the pr e s e n t case i s a r e h e r n i a t i o n o f a 
lumbar d i s c . Claimant's r e h e r n i a t i o n o c c u r r e d a f t e r two accepted low 
back c l a i m s . Argonaut was on the r i s k a t the time o f the l a s t 
accepted c l a i m . A c c o r d i n g l y , i t has the burden of p r o v i n g t h a t 
c l a i m a n t ' s September 1983 i n j u r y w i t h i t s i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o a worsening of c l a i m a n t ' s d i s c 
r e h e r n i a t i o n . See Kearns, supra. 

We note Argonaut's argument on review t h a t t h e Kearns 
pr e s u m p t i o n i s not a p p l i c a b l e because i t accepted r e s p o n s i b i l i t y f o r a 
n o n d i s a b l i n g back s t r a i n , not a d i s c r e h e r n i a t i o n . However, t he cases 
c i t e d by Argonaut i n su p p o r t of i t s c o n t e n t i o n are not on p o i n t . They 
concern acceptance of a c o n d i t i o n f o r purposes of d e t e r m i n i n g whether 
an i n s u r e r has is s u e d a p r o h i b i t e d "backup d e n i a l " . F u r t h e r m o r e , t h e 
r e c o r d c o n t a i n s no i n f o r m a t i o n t o support Argonaut's a s s e r t i o n t h a t 
i t s acceptance was l i m i t e d t o back s t r a i n . Moreover, even i f t h a t 
were t h e case, t he Kearns presumption was t r i g g e r e d by Argonaut's 
acceptance of an i n j u r y t o the same body p a r t , i . e . , t h e low back. 
There i s no req u i r e m e n t t h a t the acceptance a l s o be f o r t h e same 
c o n d i t i o n f o r which c l a i m a n t i s c u r r e n t l y seeking compensation. 
Rather, Argonaut has the o p p o r t u n i t y t o r e b u t the presumption by 
showing t h a t i t s accepted i n j u r y i n v o l v e d a d i f f e r e n t c o n d i t i o n 
a f f e c t i n g t h e same body p a r t . 

The r e c o r d c o n t a i n s c o n f l i c t i n g medical o p i n i o n s on the 
c a u s a t i o n i s s u e . C l aimant's t r e a t i n g o r t h o p e d i c surgeon, Dr. Adams, 
opined t h a t the September 1983 i n j u r y r e s u l t e d i n a m i l d d i s c 
h e r n i a t i o n which p r o g r e s s i v e l y worsened u n t i l c l a i m a n t r e q u i r e d 
s u r g e r y i n June 1986. Dr. C r i s t , M.D., gave a s i m i l a r o p i n i o n based 
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on an independent f i l e r eview i n J u l y 1986. He r e p o r t e d t h a t 
c l a i m a n t ' s September 1983 i n j u r y had r e s u l t e d i n a b u l g i n g d i s c which 
p r o g r e s s i v e l y worsened u n t i l the d i s c f u l l y h e r n i a t e d i n November 1985. 

A d i f f e r i n g o p i n i o n was rendered by Dr. Baker, who performed 
an independent o r t h o p e d i c e x a m i n a t i o n i n September 1986. At one p o i n t 
i n h i s r e p o r t , Dr. Baker s t a t e d t h a t the i n i t i a l i n j u r y i n 1975, t h e 
1980 s u r g e r y , t h e 1983 i n j u r y and the o f f - w o r k i n c i d e n t i n November 
1985 a l l c o n t r i b u t e d a c e r t a i n amount t o c l a i m a n t ' s need f o r s u r g e r y 
i n J u l y 1986. However, i n t h e same r e p o r t he a t t r i b u t e d c l a i m a n t ' s 
need f o r s u r g e r y i n June 1986 t o the o f f - w o r k i n c i d e n t i n November 
1985 and opined t h a t the 1983 i n j u r y d i d not m a t e r i a l l y c o n t r i b u t e t o 
the c u r r e n t c o n d i t i o n . 

We conclude t h a t Argonaut has not c a r r i e d i t s burden of 
p r o v i n g t h a t c l a i m a n t ' s work a c t i v i t i e s w i t h i t s i n s u r e d d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o h i s c u r r e n t c o n d i t i o n . T h i s c o n c l u s i o n i s 
c o n s i s t e n t w i t h Dr. Adams' o p i n i o n t h a t the September 1983 i n j u r y 
r e s u l t e d i n a m i l d d i s c h e r n i a t i o n . There are a number of p e r s u a s i v e 
reasons t o d e f e r t o h i s o p i n i o n . 

F i r s t , t h e c a u s a t i o n i s s u e i n t h i s case depends on both 
e x t e r n a l o b s e r v a t i o n and e x p e r t a n a l y s i s of d i a g n o s t i c s t u d i e s . As 
Dr. Adams i s both a s p e c i a l i s t i n d i s c c o n d i t i o n s and a t r e a t i n g 
p h y s i c i a n w i t h s i g n i f i c a n t o p p o r t u n i t y t o observe c l a i m a n t , h i s 
o p i n i o n i s e n t i t l e d t o c o n s i d e r a b l e w e i g h t . See T a y l o r v. SAIF, 
75 Or App 583 ( 1 9 8 5 ) ; Donald L. O x f o r d , 38 Van N a t t a 1297 ( 1 9 8 6 ) . 

I n a d d i t i o n , he p e r s u a s i v e l y e x p l a i n e d t h a t h i s o p i n i o n was 
c o n s i s t e n t w i t h t h e med i c a l r e c o r d , i n c l u d i n g the heavy a c t i v i t y 
engaged i n a t the time o f the 1983 i n j u r y , t h e December 1983 CT scan 
s u g g e s t i n g a p o s s i b l e d i s c r e h e r n i a t i o n , h i s e x a m i n a t i o n f i n d i n g s i n 
November 1983, t h e f a c t t h a t c l a i m a n t ' s i n c r e a s e d symptoms d i d not 
r e s o l v e f o l l o w i n g t h e i n j u r y but c o n t i n u e d t o p r o g r e s s i v e l y worsen, 
and a d d i t i o n a l d i a g n o s t i c s t u d i e s d e m o n s t r a t i n g t h e occurrence of a 
f u l l d i s c r e h e r n i a t i o n on or b e f o r e A p r i l 1986. F urthermore, 
Dr. Adams' o p i n i o n i s c o n s i s t e n t w i t h Dr. C r i s t ' s o p i n i o n and the 
l a t t e r ' s o b s e r v a t i o n t h a t t h e normal myelogram conducted i n 
January 1984 d i d n o t , n e c e s s a r i l y , r u l e out a new d i s c h e r n i a t i o n as 
myelograms f a i l t o r e f l e c t b u l g i n g d i s c s i n a s u b s t a n t i a l number of 
cases. 

I n r e l y i n g on Dr. Adams' o p i n i o n , we are aware t h a t he has 
f l u c t u a t e d somewhat on the c a u s a t i o n i s s u e i n t h i s case. A f t e r he 
i n i t i a l l y opined t h a t c l a i m a n t had p r o b a b l y s u s t a i n e d a new or 
r e c u r r e n t d i s c h e r n i a t i o n , repeat d i a g n o s t i c s t u d i e s f a i l e d t o 
demonstrate a d e f i n i t e h e r n i a t i o n . Based on these s t u d i e s , Dr. Adams 
rev e r s e d h i s i n i t i a l p o s i t i o n and, i n s t e a d , a t t r i b u t e d c l a i m a n t ' s 
ongoing problems and need f o r t r e a t m e n t t o waxing and waning symptoms 
r e l a t e d t o the June 1980 s u r g e r y . However, he s t a t e d t h a t he would 
r e v e r t t o h i s i n i t i a l o p i n i o n i f f u r t h e r d i a g n o s t i c s t u d i e s d e f i n i t e l y 
demonstrated a d i s c h e r n i a t i o n . When a subsequent myelogram and 
repeat d i s c s u r g e r y p r o v i d e d d e f i n i t e evidence of a d i s c r e h e r n i a t i o n , 
Dr. Adams r e v e r t e d t o h i s i n i t i a l o p i n i o n . Under these c i r c u m s t a n c e s , 
we conclude t h a t h i s r e v i s e d o p i n i o n was both reasonable and 
c o n s i s t e n t w i t h c u r r e n t l y a v a i l a b l e medical evidence. 

Moreover, t h e r e i s no p e r s u a s i v e c o n t r a r y o p i n i o n . See 
Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) ; P a r t r i d g e v. SAIF, 57 Or App 163 
( 1 9 8 2 ) . Dr. Baker's r e p o r t i s i n t e r n a l l y i n c o n s i s t e n t . On the one 
hand, he opined t h a t the 1983 i n j u r y c o n t r i b u t e d a c e r t a i n amount t o 
th e c u r r e n t c o n d i t i o n . Then, i n the same r e p o r t , he s t a t e d t h a t the 

-369-



1983 i n c i d e n t was not a m a t e r i a l c o n t r i b u t i n g cause of the need f o r 
s u r g e r y i n June 1986. Furthermore, h i s o p i n i o n i s based on an 
i n a c c u r a t e symptomatic h i s t o r y . He r e p o r t e d t h a t c l a i m a n t ' s symptoms 
r e t u r n e d t o t h e i r p r e - m j u r y s t a t u s a f t e r the 1983 i n c i d e n t , whereas 
c l a i m a n t t e s t i f i e d t h a t h i s symptoms p r o g r e s s i v e l y worsened f o l l o w i n g 
t h a t i n j u r y . We f i n d c l a i m a n t ' s t e s t i m o n y c r e d i b l e i n l i g h t o f the 
Referee's f i n d i n g t h a t h i s t e s t i m o n y had been " q u i t e s t r a i g h t f o r w a r d , " 
and the f a c t t h a t h i s t e s t i m o n y i s c o n s i s t e n t w i t h Dr. Adams' 
contemporaneous medical r e c o r d s . 

We, t h e r e f o r e , conclude t h a t Argonaut has not produced 
s u f f i c i e n t evidence t o r e b u t the presumption t h a t i t i s r e s p o n s i b l e 
f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . To the c o n t r a r y , we are persuaded 
t h a t the September 1985 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s 
d i s c r e h e r n i a t i o n . As a r e s u l t , t he f a c t t h a t c l a i m a n t ' s subsequent 
non-work i n c i d e n t i n November 1985 a l s o c o n t r i b u t e d t o the c o n d i t i o n 
does not r e l i e v e Argonaut of r e s p o n s i b i l i t y . See Grable v. 
Weyerhaeuser Co., 291 Or 387 ( 1 9 8 1 ) . A c c o r d i n g l y , we agree w i t h t h e 
Referee's d e c i s i o n t o a s s i g n r e s p o n s i b i l i t y t o Argonaut. 
A t t o r n e y Fee a t Hearing L e v e l 

The Referee awarded c l a i m a n t ' s a t t o r n e y a $1,700 assessed 
fee f o r s e r v i c e s a t h e a r i n g . On r e v i e w , Argonaut contends t h a t 
c l a i m a n t i s not e n t i t l e d t o an assessed fee and, a l t e r n a t i v e l y , t h a t 
the fee awarded i s e x c e s s i v e . 

We agree w i t h the Referee's award of an assessed fee a t 
h e a r i n g . Assessed fees f o r s e r v i c e s a t the h e a r i n g l e v e l are 
a u t h o r i z e d under ORS 6 5 6 . 3 8 6 ( 1 ) . Under t h a t p r o v i s i o n , c l a i m a n t i s 
e n t i t l e d t o a reasonable c a r r i e r - p a i d fee f o r f i n a l l y p r e v a i l i n g i n a 
" r e j e c t e d case," d e f i n e d as a case i n which e n t i t l e m e n t t o r e c e i v e 
compensation, as opposed t o the amount of compensation, i s a t i s s u e . 
S h o r t v. SAIF, 305 Or 5 4 1 , 545-546 ( 1 9 8 8 ) ; Rhonda L. B i l o d e a u , 
41 Van N a t t a 11 (January 4, 1 9 8 9 ) . 

Here, Argonaut issued i t s r e s p o n s i b i l i t y d e n i a l w i t h o u t 
w a i v i n g o t h e r i s s u e s of c o m p e n s a b i l i t y , and no ".307" order i s s u e d 
p r i o r t o h e a r i n g . The absence of a ".307" o r d e r p l a c e d the c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e compensation a t r i s k . Even though Argonaut d i d 
not amend i t s i n i t i a l d e n i a l t o i n c l u d e c o m p e n s a b i l i t y as an i s s u e , 
c l a i m a n t d i d not a c t u a l l y p r e v a i l on t h a t i s s u e u n t i l the issuance of 
t h e Referee's o r d e r . See Ronald L. Warner, 40 Van N a t t a 1082, 1194 
( 1 9 8 8 ) . A c c o r d i n g l y , c l a i m a n t p r e v a i l e d a t h e a r i n g over a " r e j e c t e d 
case" w i t h i n the meaning of ORS 6 5 6 . 3 8 6 ( 1 ) , and the Referee p r o p e r l y 
awarded an assessed f e e . See Ronald L. Warner, supra. Compare Rhonda 
L. B i l o d e a u , supra. 

F u r t h e r m o r e , the $1,700 fee awarded by the Referee i s not 
e x c e s s i v e . Claimant's a t t o r n e y was p r e s e n t a t the h e a r i n g and 
p r o v i d e d s u b s t a n t i a l opening remarks. He a l s o a s s i s t e d i n p r e - h e a r i n g 
case p r e p a r a t i o n and p a r t i c i p a t e d i n two l e n g t h y p o s t - h e a r i n g 
d e p o s i t i o n s i n v o l v i n g more than 11 hours of t r a v e l t i m e . He has 
p r a c t i c e d workers compensation law f o r 11 y e a r s , devotes 50 t o 75 
p e r c e n t of h i s time t o such cases, and p r o v i d e d l e g a l s e r v i c e s on a 
c o n t i n g e n c y b a s i s . I n l i g h t of these f a c t o r s , we conclude t h a t a 
$1,700 fee i s reasonable. 

A t t o r n e y Fee a t Board L e v e l 

ORS 6 5 6 . 3 8 2 ( 2 ) a u t h o r i z e s an assessed fee on review when a 
c a r r i e r i n i t i a t e s Board review and the Board determines t h a t " t h e 
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compensation awarded t o a c l a i m a n t should not be d i s a l l o w e d or 
reduced." Here, Argonaut i n i t i a t e d Board review on the r e s p o n s i b i l i t y 
i s s u e , and c l a i m a n t would have r e c e i v e d a lower r a t e o f temporary 
d i s a b i l i t y i f Argonaut had p r e v a i l e d on review. As a . r e s u l t , 
Argonaut's request f o r review has r e s u l t e d i n a d e c i s i o n t h a t 
c l a i m a n t ' s compensation "not be d i s a l l o w e d or reduced" w i t h i n the 
meaning o f ORS 6 5 6 . 3 8 2 ( 2 ) . See Rhonda L. B i l o d e a u , supra• Moreover, 
d e s p i t e Argonaut's f a i l u r e t o r a i s e the i s s u e on Board r e v i e w , 
c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation remained a t r i s k 
because no .307 order had i s s u e d . See Dale T i c h e n o r , 41 Van Na t t a 179 
(January 26, 1 9 8 9 ) . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a reasonable 
assessed f ee on Board r e v i e w , payable by Argonaut. 

ORDER 

The Referee's order dated February 12, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a $700 assessed fee f o r s e r v i c e s on 
Board review r e g a r d i n g the r e s p o n s i b i l i t y i s s u e , t o be p a i d by 
Argonaut Insurance Company. 
Board Member C r i d e r , commenting s e p a r a t e l y : 

I agree w i t h the c o n c l u s i o n s reached /on a l l i s s u e s . 
However, I d i s a g r e e w i t h the statement on Page" 6, Paragraph 2, t h a t 
s t a t e s t h a t c l a i m a n t i s o n l y e n t i t l e d t o a reasonable c a r r i e r - p a i d fee 
f o r f i n a l l y p r e v a i l i n g a t h e a r i n g i n a " r e j e c t e d case," which i s 
d e f i n e d as a case i n which e n t i t l e m e n t t o r e c e i v e compensation, as 
opposed t o the amount of compensation, i s a t i s s u e . I c o n t i n u e t o 
adhere t o the rea s o n i n g expressed i n my d i s s e n t i n g o p i n i o n i n Rhonda 
L. B i l o d e a u , 41 Van N a t t a 11 (January 4, 1 9 8 9 ) . 

JOHN A. CALDER, Claimant WCB 88-14307 
Michael Dye, Claimant's Attorney March 2, 1989 
David Fowler, A s s i s t a n t Attorney General Order Denying Motion t o Dismiss 

Claimant has moved the Board f o r an ord e r s t r i k i n g t h e 
" A p p e l l a n t ' s B r i e f " , which was r e c e n t l y f i l e d by the Department of 
J u s t i c e , Inmate I n j u r y Fund (Fund). Inasmuch as the " b r i e f " i s 
the f i r s t document r e c e i v e d by the Board s i n c e t h e issuance of the 
Referee's December 5, 1988 o r d e r , we have i n t e r p r e t e d c l a i m a n t ' s 
motion as one f o r d i s m i s s a l of the Fund's request f o r review on 
the ground t h a t i t i s u n t i m e l y . The motion i s denied. 

FINDINGS 

The Referee's order i s s u e d December 5, 1988. On 
January 4, 1989, the Board r e c e i v e d an " A p p e l l a n t ' s B r i e f , " which 
had been s u b m i t t e d by the Fund. Accompanying the b r i e f was a 
c e r t i f i c a t e of p e r s o n a l s e r v i c e by m a i l upon c l a i m a n t ' s c o u n s e l . 

I n i t s b r i e f , the Fund q u e s t i o n s the Referee's a u t h o r i t y 
t o assess p e n a l t i e s and a t t o r n e y fees i n t h i s case. Contending 
t h a t the Referee l a c k s such a u t h o r i t y , t h e Fund seeks r e v e r s a l o f 
t h a t p o r t i o n of the Referee's o r d e r . 

ULTIMATE FINDINGS 

The Fund's a p p e l l a n t ' s b r i e f was r e c e i v e d by the Board 
w i t h i n 30 days of the Referee's December 5, 1988 o r d e r . A copy o f 
the b r i e f was ma i l e d t o c l a i m a n t ' s counsel w i t h i n 30 days from t h e 
date of the Referee's o r d e r . 
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CONCLUSIONS 

Review of inmate i n j u r y c l a i m s s h a l l be as p r o v i d e d by 
ORS 656.283 t o 656.304. See ORS 656.525. Pursuant t o ORS 
656.289(3), a Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days, 
a f t e r t h e date on which a copy o f the order i s m a i l e d t o t h e 
p a r t i e s , one of the p a r t i e s r e q u e s t s Board review under ORS 
656.295. Requests f o r Board review s h a l l be m a i l e d t o t h e Board 
and c o p i e s o f the request s h a l l be m a i l e d t o a l l p a r t i e s t o t h e 
proce e d i n g b e f o r e the Referee. ORS 656.295(2). Compliance w i t h 
ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f the request f o r 
review be m a i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. K i n g , 63 Or App 847, 852 (198 3 ) . 

" P a r t y " means a c l a i m a n t f o r compensation, the employer 
o f the i n j u r e d worker a t the time o f i n j u r y and the i n s u r e r , i f 
any,.of such employer. ORS 656.005(19). A t t o r n e y s are n o t 
i n c l u d e d w i t h i n t h e s t a t u t o r y d e f i n i t i o n o f " p a r t y . " Robert 
Casperson, 38 Van N a t t a 420, 421 (1986). Yet, i n the absence o f a 
showing o f p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e o f a req u e s t f o r 
Board review on the a t t o r n e y f o r a p a r t y i s adequate compliance 
w i t h ORS 656.295(2) t o v e s t j u r i s d i c t i o n i n the Board. Argonaut 
Insurance v. K i n g , supra, page 850-51; N o l l e n v. SAIF, 23 Or App 
420, 423 ( 1 9 7 5 ) , rev den (197 6 ) ; Robert C. Jagues, 39 Van N a t t a 
299 ( 1 9 8 7 ) . 

A request f o r Board review o f a Referee's o r d e r need 
o n l y s t a t e t h a t the p a r t y r equests a review of the o r d e r . ORS 
656.295(1). Here, a l t h o u g h the Fund's " a p p e l l a n t ' s b r i e f " does 
not e x p r e s s l y request Board r e v i e w , i t s i n t e n t i o n s are c l e a r l y 
expressed; i . e . , i t i s o b j e c t i n g t o , and seeks r e v e r s a l o f , a 
p o r t i o n o f the Referee's o r d e r . Under such c i r c u m s t a n c e s , we 
conclude t h a t the b r i e f can a l s o be c o n s i d e r e d as a req u e s t f o r 
Board r e v i e w . See g e n e r a l l y , R o c h e l l e M. Gordon, 40 Van N a t t a 
1808 ( 1 9 8 8 ) . 

The 30th day a f t e r t h e Referee's December 5, 1988 order 
was January 4, 1989. The Fund's request was r e c e i v e d by the Board 
on January 4, 1989. See OAR 438-05-046 ( 1 ) ( a ) . Thus, t he request 
was t i m e l y s u b m i t t e d Y o - t h e Board. See ORS 656.289(3). 

F u r t h e r m o r e , t h e r e c o r d e s t a b l i s h e s t h a t the Fund a l s o 
m a i l e d a copy of i t s r e q u e s t t o c l a i m a n t ' s counsel on January 4, 
1989, again w i t h i n the s t a t u t o r y 30-day p e r i o d . There i s no 
c o n t e n t i o n t h a t c l a i m a n t has been p r e j u d i c e d by not r e c e i v i n g 
p e r s o n a l n o t i c e of the Fund's r e q u e s t . Absent such a f i n d i n g , we 
conclude t h a t t i m e l y s e r v i c e of a request f o r review on c l a i m a n t ' s 
counsel i s adequate compliance w i t h ORS 656.295(2) t o v e s t 
j u r i s d i c t i o n i n the Board. Argonaut Insurance v. Ki n g , supra; 
N o l l e n v. SAIF, supra; Robert C. Jagues, supra. 

A c c o r d i n g l y , t h e motion t o d i s m i s s i s den i e d . 
T h e r e f o r e , a h e a r i n g t r a n s c r i p t s h a l l be o r d e r e d . Upon r e c e i p t o f 
the t r a n s c r i p t , c o p i e s w i l l be p r o v i d e d t o the p a r t i e s and a 
b r i e f i n g schedule implemented. Inasmuch as the Fund's a p p e l l a n t ' s 
b r i e f has a l r e a d y been s u b m i t t e d , c l a i m a n t ' s respondent's b r i e f 
s h a l l be due 14 days from the date o f m a i l i n g of the t r a n s c r i p t . 
The Fund's r e p l y b r i e f , s h a l l be due 7 days from t h e date o f 
m a i l i n g o f c l a i m a n t ' s respondent's b r i e f . T h e r e a f t e r , t h e case 
w i l l be docketed f o r r e v i e w . 

IT IS SO ORDERED. _ 
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DONNA M. HOOPER, Claimant WCB 87-13181, 87-02763 & 87-09367 
BJL Video, I n c . , dba March 2, 1989 
ADVENTURELAND VIDEO AND JIMMIE LOU AQUINO, Order Denying Motion t o Dismiss 

INC., Employer 
Stunz, Fonda, e t a l . , Claimant's Attorneys 
Davis & Bostwick, Attorneys 
W.F. Schroeder, Attorney 
T e r r i Borchers, Assis t a n t Attorney General 

Farmers Insurance Group has moved f o r an .order 
d i s m i s s i n g the a l l e g e d noncomplying employer's request f o r Board 
review of Referee Wasley's order i n s o f a r "as i t i n v o l v e s any 
q u e s t i o n s o f coverage, of the employer's non-compliance and 
i n s o f a r as i t i n v o l v e s Farmers' l e t t e r of January. 15, 1987 
a d v i s i n g employer of no coverage." We deny the mo t i o n . 

FINDINGS 

The Compliance D i v i s i o n found: (1) the a l l e g e d 
noncomplying employer t o be a s u b j e c t employer; (2) c l a i m a n t t o be 
a s u b j e c t worker a t the time of h i s i n j u r y ; and (3) the employer 
t o be noncomplying. T h e r e a f t e r , the c l a i m was r e f e r r e d t o the 
SAIF C o r p o r a t i o n f o r p r o c e s s i n g . 

The a l l e g e d noncomplying employer requested a h e a r i n g , 
o b j e c t i n g t o SAIF's acceptance of c l a i m a n t ' s i n j u r y c l a i m , on i t s 
b e h a l f . The employer a l s o contended t h a t Farmers was estopped 
from denying workers' compensation coverage as a r e s u l t o f 
r e p r e s e n t a t i o n s a l l e g e d l y made by an ins u r a n c e agent. 

The Referee concluded t h a t : (1) c l a i m a n t s u f f e r e d a 
compensable i n j u r y ; (2) c l a i m a n t ' s i n j u r y c l a i m was never p r o p e r l y 
denied by the employer; (3) the employer was s u b j e c t t o the 
Workers' Compensation law; and (4) the employer was noncomplying. 
Consequently, t he Referee: (1) a f f i r m e d the Compliance D i v i s i o n ' s 
f i n d i n g t h a t t h e employer was noncomplying; (2) upheld SAIF's 
acceptance of the c l a i m ; and (3) upheld Farmers' d e n i a l o f 
coverage. 

The Referee's c o n c l u s i o n s were c o n t a i n e d i n one o r d e r , 
which c a r r i e d WCB Case Nos. 87-13181, 87-02763, and 87-09367. The 
employer requested Board review w i t h i n 30 days o f t h e Referee's 
o r d e r . 

CONCLUSIONS OF LAW 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e date on which a copy o f the order i s mai l e d t o the p a r t i e s , 
one o f the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). The request f o r review by the Board o f an order of 
the Referee need o n l y s t a t e t h a t t h e p a r t y r e q u e s t s a review o f 
the o r d e r . ORS 656.295(1). A l t h o u g h a Referee's c o n c l u s i o n s and 
o p i n i o n s i n c o n s o l i d a t e d cases may be s e p a r a t e l y s t a t e d , i f t h e 
Referee's d e c i s i o n s are c o n t a i n e d i n one f i n a l o r d e r , we r e t a i n 
j u r i s d i c t i o n t o c o n s i d e r a l l m a t t e r s c o n t a i n e d t h e r e i n . W i l l i a m 
E. Wood, 40 Van Natt a 999 (1988). 

When a Referee i s s u e s an order c o n c e r n i n g a D i r e c t o r ' s 
o r d e r of noncompliance or any o t h e r m a t t e r s u n r e l a t e d t o a c l a i m , 
the Referee's order becomes a f i n a l o r der of the D i r e c t o r and must 
be appealed d i r e c t l y t o the Court of Appeals. ORS 183.480(1), 
( 2 ) ; Denise K. Rodriguez, 40 Van Natt a 1788 (198 8 ) . However, when 
an o r d e r d e c l a r i n g a person t o be a noncomplying employer i s 
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c o n t e s t e d a t the same h e a r i n g as a ma t t e r c o n c e r n i n g a c l a i m 
p u r s u a n t t o ORS 656.283 and 656.704, the review t h e r e o f s h a l l be 
as p r o v i d e d f o r a m a t t e r c o n c e r n i n g a c l a i m . ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) . 
M a t t e r s c o n c e r n i n g a c l a i m are those m a t t e r s i n which a worker's 
r i g h t t o r e c e i v e compensation, or the amount t h e r e o f , are d i r e c t l y 
i n i s s u e . ORS 656.704(3). 

Here, the h e a r i n g b e f o r e the Referee was not l i m i t e d t o 
the Compliance D i v i s i o n ' s noncompliance o r d e r . I n s t e a d , the o r d e r 
a l s o concerned the employer's o b j e c t i o n s t o SAIF's acceptance of 
the c l a i m and Farmers' r e f u s a l t o accept coverage. Since t h e 
Referee's o r d e r d i r e c t l y i n v o l v e d c l a i m a n t ' s r i g h t t o r e c e i v e 
compensation, review s h a l l be conducted as p r o v i d e d f o r a m a t t e r 
c o n c e r n i n g a c l a i m . See ORS 656.704(3); 6 5 6 . 7 4 0 ( 4 ) ( c ) . Such a 
procedure n e c e s s a r i l y i n v o l v e s Board review of the Referee's o r d e r 
p u r s u a n t t o ORS 656.289(3) and 656.295. 

Furt h e r m o r e , the Referee's o r d e r does s e p a r a t e l y address 
t h e c o m p e n s a b i l i t y and coverage/noncompliance i s s u e s . Yet, t h e 
Referee's f i n d i n g s and c o n c l u s i o n s c o n c e r n i n g these i s s u e s are 
c o n t a i n e d i n one f i n a l o r d e r . Inasmuch as the employer has t i m e l y 
requested Board review of the Referee's o r d e r , we have 
j u r i s d i c t i o n t o c o n s i d e r a l l m a t t e r s c o n t a i n e d t h e r e i n . Wood, 
supra. 

A c c o r d i n g l y , the motion t o d i s m i s s i s d e n i e d . Once a 
t r a n s c r i p t i s o b t a i n e d and copies are d i s t r i b u t e d t o the p a r t i e s , 
a b r i e f i n g schedule w i l l be implemented. Upon c o m p l e t i o n of the 
b r i e f i n g s c h edule, t h i s case w i l l be docketed f o r Board r e v i e w . 

IT IS SO ORDERED. 

ROBERT S. LITTLETON, Claimant WCB 85-04258 
Malagon & Moore, Claimant's Attorneys March 2, 1989 
Schwabe, et a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the Court 
of Appeals. L i t t l e t o n v. Weyerhaeuser Co., 93 Or App 659 ( 1 9 8 8 ) . 
The c o u r t has concluded t h a t c l a i m a n t i s e n t i t l e d t o an award o f 
a t t o r n e y fees f o r p r e v a i l i n g , a t the Board l e v e l , a g a i n s t t h e 
s e l f - i n s u r e d employer's cr o s s - a p p e a l c o n c e r n i n g the c o m p e n s a b i l i t y 
of c e r t a i n m e d i c a l s e r v i c e s . 

The a t t o r n e y fee t o which c l a i m a n t i s s t a t u t o r i l y 
e n t i t l e d i s d e f i n e d as an "assessed f e e . " OAR 438-15-005(2). Our 
pr e s e n t r u l e s became e f f e c t i v e January 1, 1988 and are a p p l i c a b l e 
t o a l l cases pending b e f o r e us on and a f t e r t h a t d a t e . See OAR 
438-05-010; 438-15-003(2). I n accordance w i t h these r u l e i T we 
cannot award such a fee unless c l a i m a n t ' s counsel f i l e s a 
statement of s e r v i c e s . See OAR 438-15-010(5). 

Here, no statement of s e r v i c e s has been s u b m i t t e d . 
Consequently, no assessed fee can be awarded a t t h i s t i m e . Once a 
statement of s e r v i c e s i s r e c e i v e d , we s h a l l proceed w i t h t h i s 
m a t t e r . 

IT IS SO ORDERED. 
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JOHN 0. MEALUE, Claimant WCB 86-00763 
Olson Law Firm, Claimant's Attorney March 2, 1989 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by the Board en banc. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Howell's order t h a t : ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l 
d i s a b i l i t y ; and ( 2 ) i n c r e a s e d c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y f o r a h i p and low back c o n d i t i o n from 45 p e r c e n t (144 
de g r e e s ) , as p r e v i o u s l y awarded, t o 75 p e r c e n t (240 d e g r e e s ) . We 
r e v e r s e . 

ISSUE 

Whether c l a i m a n t i s permanently t o t a l l y d i s a b l e d . 

FINDINGS OF FACT 

Cl a i m a n t , 56 a t h e a r i n g , s u f f e r e d a p r i o r compensable 
i n j u r y t o h i s l e f t l e g and r i g h t f o o t i n 1955. Subsequently, 
s u r g e r i e s -were performed r e s u l t i n g i n the i n s e r t i o n o f a rod i n t o 
c l a i m a n t ' s l e f t femur and w i r e s i n t o h i s r i g h t f o o t . As a r e s u l t 
h i s p r i o r i n j u r y , c l a i m a n t r e c e i v e d scheduled awards t o t a l i n g 35 
pe r c e n t f o r t h e l e f t l e g and 35 p e r c e n t f o r t h e r i g h t f o o t . 

I n November 1974 c l a i m a n t compensably s t r a i n e d h i s l e f t 
l e g . T h i s i n j u r y e v e n t u a l l y r e s u l t e d i n an October 1975 osteotomy 
of t h e l e f t h i p and, i n A p r i l 1976, a t o t a l h i p replacement. 

A June 22, 1979 D e t e r m i n a t i o n Order awarded 20 pe r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r t h e l e f t h i p and low 
back c o n d i t i o n . A September 1979 S t i p u l a t e d Order awarded an 
a d d i t i o n a l 25 p e r c e n t unscheduled permanent d i s a b i l i t y . 

I n March 1984, the c l a i m was was reopened as claimant-
underwent a t o t a l h i p r e v i s i o n . A f t e r s u r g e r y c l a i m a n t c o n t i n u e d 
t o have moderate symptoms c o n s i s t i n g p r i m a r i l y o f p a i n i n t h e 
t h i g h . T r o c h a n t e r i c b u r s i t i s was diagnosed due t o t h e h i p 
r e v i s i o n . I n January 1985 f u r t h e r s u r g e r y was performed t o remove 
th e t r o c h a n t e r i c w i r e s from the h i p . 

I n August 1985, Dr. F i t c h , c l a i m a n t ' s t r e a t i n g 
o r t h o p e d i c surgeon, determined c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 
C l aimant complained of c o n t i n u e d symptoms of s t i f f n e s s and 
soreness w i t h w a l k i n g or p h y s i c a l a c t i v i t y . He was unable t o walk 
on uneven ground, jump, l i f t more than a few pounds, and stand or 
walk f o r p r o t r a c t e d p e r i o d s . 

On January 3, 1986, c l a i m a n t ' s c l a i m was r e c l o s e d by a 
D e t e r m i n a t i o n Order. No a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y 
was awarded. 

I n November 1986, c l a i m a n t was examined by 
Dr. MacCloskey, an o r t h o p e d i s t . 

Claimant has p r i m a r i l y worked as a l o g g e r / t i m b e r 
f a l l e r . He has a GED and was i n v o l v e d i n a v o c a t i o n a l 
r e h a b i l i t a t i o n program where he r e c e i v e d an a s s o c i a t e s degree i n 
Real E s t a t e A p p r a i s a l . Claimant a l s o s t u d i e d a u t o - p a r t s f o r one 
te r m , but c o u l d not complete the program due t o t h e r e q u i r e d 
amount of s i t t i n g . 
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Claimant made s u b s t a n t i a l e f f o r t s t o l o c a t e g a i n f u l 
employment but has been u n s u c c e s s f u l . He p r o v i d e d a l i s t o f 54 
employers t h a t he had p e r s o n a l l y c o n t a c t e d . I n a d d i t i o n , he 
c o n t a c t e d a p p r o x i m a t e l y 40 a d d i t i o n a l employers i n search o f 
c u s t o d i a l , s a l e s , and s e c u r i t y guard work. His j o b search e f f o r t s 
extended from H i l l s b o r o t o W i l l a m i n a , S i l v e r t o n , M c M i n v i l l e , and 
Newberg. 

Claimant experiences c o n s i d e r a b l e p a i n and s t i f f n e s s i n 
the l e f t h i p and low back; p a r t i c u l a r l y i n the mornings. 
Prolonged s i t t i n g or w a l k i n g i n c r e a s e s these symptoms. When 
w a l k i n g he must s t o p and r e s t every f i v e m i n utes. A l t h o u g h he can 
d r i v e a c a r , he must s t o p f r e q u e n t l y t o a l l e v i a t e p a i n i n h i s l e f t 
t h i g h . 

Mr. Reese, a v o c a t i o n a l c o u n s e l o r , t e s t i f i e d a t t h e 
h e a r i n g on b e h a l f of SAIF. 

CONCLUSIONS OF LAW 

There are two types of permanent t o t a l d i s a b i l i t y : one 
a r i s i n g e n t i r e l y from medical or p h y s i c a l i n c a p a c i t y and t h e o t h e r 
a r i s i n g from c o n d i t i o n s of l e s s than t o t a l m e dical or p h y s i c a l 
i n c a p a c i t y . The second type takes i n t o c o n s i d e r a t i o n a d d i t i o n a l 
c o n d i t i o n s such as age, e d u c a t i o n , a p t i t u d e , a d a p t a b i l i t y t o 
n o n p h y s i c a l l a b o r , mental and e m o t i o n a l c o n d i t i o n s , and t h e s t a t e 
of t h e l a b o r market. Shaw v. SAIF, 78 Or App 558, 561 ( 1 9 8 6 ) . 
These f a c t o r s are c o n s i d e r e d the " o d d - l o t " d o c t r i n e . The i m p o r t 
of t h e d o c t r i n e i s t h a t a d i s a b l e d worker capable o f p e r f o r m i n g 
work of some k i n d , may s t i l l be permanently t o t a l l y d i s a b l e d due 
t o these o t h e r f a c t o r s . C l a r k v. Boise Cascade Corp., 72 Or App 
397, 399 ( 1 9 8 5 ) . L a s t l y , under ORS 6 5 6 . 2 0 6 ( 3 ) , t he worker i s 
r e q u i r e d t o make reasonable e f f o r t s t o o b t a i n r e g u l a r g a i n f u l 
employment, unless i t would be " f u t i l e " t o do so. Butcher v. 
SAIF, 45 Or App 318 ( 1 9 8 3 ) . 

The Referee found t h a t c l a i m a n t was not permanently 
t o t a l l y d i s a b l e d . We d i s a g r e e . 

Upon r e v i e w i n g the medical and l a y evidence, we conclude 
t h a t c l a i m a n t i s not permanently t o t a l l y d i s a b l e d s o l e l y from a 
medi c a l s t a n d p o i n t . However, we must a l s o determine whether he 
has s a t i s f i e d t h e " o d d - l o t " r e q u i r e m e n t s f o r permanent t o t a l 
d i s a b i l i t y . We conclude t h a t he has. 

Claimant was 56 years o l d a t the time of the h e a r i n g . 
His e d u c a t i o n and t r a i n i n g are l i m i t e d t o a GED c e r t i f i c a t e and an 
a s s o c i a t e s degree i n Real E s t a t e A p p r a i s a l . Except f o r a b r i e f 
p e r i o d of employment as a c o n s t r u c t i o n worker, he has p r i m a r i l y 
worked as a l o g g e r . Because of hi-s p h y s i c a l l i m i t a t i o n s , he 
cannot r e t u r n t o e i t h e r o f those o c c u p a t i o n s . A d d i t i o n a l l y , he 
has p r e v i o u s l y s u s t a i n e d a 35 p e r c e n t l o s s of use or f u n c t i o n o f 
both h i s l e f t l e g and r i g h t f o o t . A lthough Dr. MacCloskey f e l t 
t h a t c l a i m a n t c o u l d p e r f o r m sedentary work, he a l s o found t h a t 
c l a i m a n t was " f u n c t i o n a l l y d i s a b l e d . " 

Moreover, we are not persuaded by Mr. Reese's o p i n i o n 
t h a t c l a i m a n t was capable of p e r f o r m i n g work i n se d e n t a r y and 
l i g h t - d u t y o c c u p a t i o n s . F i r s t , p r i o r t o the h e a r i n g , Reese had 
n e i t h e r observed c l a i m a n t nor o f f e r e d any v o c a t i o n a l a s s i s t a n c e . 
Second, Reese's o p i n i o n was based, i n p a r t , on the f a c t t h a t 
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c l a i m a n t had w o r k e d f o r one y e a r as an army s u p p l y c l e r k i n t h e 
e a r l y 1950's. L a s t , Reese i d e n t i f i e d no j o b s t h a t had been 
o f f e r e d t o o r r e f u s e d by c l a i m a n t . 

We t u r n t o w h e t h e r c l a i m a n t made r e a s o n a b l e e f f o r t s t o 
o b t a i n r e g u l a r g a i n f u l e mployment. ORS 6 5 6 . 2 0 6 ( 3 ) . C l a i m a n t 
p e r s o n a l l y c o n t a c t e d numerous e m p l o y e r s and l o o k e d f o r a v a r i e t y 
o f p o s i t i o n s i n s e v e r a l g e o g r a p h i c a r e a s . I n f a c t , Mr. Reese 
t e s t i f i e d , i n t e r a l i a : 

" I w o u l d a g r e e t h a t [ c l a i m a n t ] has done a 
v e r y n i c e j o b i n l o o k i n g a t a number o f 
d i f f e r e n t a r e a s ? [ s i c ] He h a s n ' t 
r e s t r i c t e d h i m s e l f t o j u s t one p a r t i c u l a r 
c o m m u n i t y n o r l o o k i n g a t one p a r t i c u l a r 
t y p e o f employment o r g e o g r a p h i c a l a r e a s 
and t h r e e o r f o u r d i f f e r e n t o c c u p a t i o n s . " 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s i n a b i l i t y t o f i n d w ork 
was due, i n l a r g e p a r t , t o t h e a p p a r e n t " d e p r e s s e d n a t u r e " o f t h e 
g e n e r a l l a b o r m a r k e t . We do n o t a g r e e . On t h i s r e c o r d , we f i n d 
no p e r s u a s i v e e v i d e n c e t h a t t h e g e n e r a l l a b o r m a r k e t was d e p r e s s e d . 

A c c o r d i n g l y , based on o u r de novo r e v i e w o f t h e m e d i c a l 
and l a y e v i d e n c e , and t a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s age, 
e d u c a t i o n , a p t i t u d e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l and 
e m o t i o n a l c o n d i t i o n s , and t h e s t a t e o f t h e l a b o r m a r k e t , we f i n d 
t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 29, 1986 i s r e v e r s e d 
i n p a r t . C l a i m a n t i s g r a n t e d p e r m a n e n t t o t a l d i s a b i l i t y as o f 
November 25, 1986. The SAIF C o r p o r a t i o n i s a u t h o r i z e d t o o f f s e t 
t h e p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s p a i d p u r s u a n t t o t h e 
R e f e r e e ' s o r d e r a g a i n s t t h e permanent t o t a l d i s a b i l i t y a w a r d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a p p r o v e d f e e o f 25 p e r c e n t o f 
t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h i s o r d e r . However, t h e 
t o t a l o f f e e s a p p r o v e d by t h e R e f e r e e and t h e B o a r d s h a l l n o t 
ex c e e d $6,000. A l l r e m a i n i n g p o r t i o n s o f t h e R e f e r e e ' s o r d e r a r e 
a f f i r m e d . 

B o a r d Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t . I w o u l d a f f i r m t h e O p i n i o n and O r d e r o f t h e 
R e f e r e e . 

JAMES PEACOCK, Claimant Own Motion 87-0062M 
Mai agon & Moore, Claimant's Attorneys March 2, 1989 
SAIF, Insurance C a r r i e r Own Motion Determination on Recon

s i d e r a t i o n 
The B o a r d i s s u e d an Own M o t i o n D e t e r m i n a t i o n on 

F e b r u a r y 9, 1989 whereby c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s 
were t e r m i n a t e d as o f September 2 1 , 1988 and he was g r a n t e d an 
a d d i t i o n a l award f o r 15 p e r c e n t u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y 
t o h i s l o w bac k . C l a i m a n t has r e q u e s t e d t h a t t h e B o a r d r e c o n s i d e r 
i t s o r d e r . He a s k s t h a t h i s c l a i m be k e p t open p e n d i n g t h e 
outcome o f h i s r e q u e s t f o r h e a r i n g c u r r e n t l y b e f o r e t h e B o a r d on 
Boa r d r e v i e w o r , i n t h e a l t e r n a t i v e , t h a t he be g r a n t e d an award 
o f p e r m a n e n t t o t a l d i s a b i l i t y . H i s a t t o r n e y seeks a r e a s o n a b l e 
f e e f o r h i s s e r v i c e s on c l a i m a n t ' s b e h a l f . 
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A f t e r c a r e f u l c o n s i d e r a t i o n , the Board d e c l i n e s t o g r a n t 
the r e l i e f c l a i m a n t seeks. We are persuaded t h a t c l a i m a n t ' s 
c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y and c l o s u r e i s a p p r o p r i a t e a t 
t h i s t i m e . The Board does o f t e n postpone a c t i o n on own motion 
r e q u e s t s f o r reopening when t h e r e i s l i t i g a t i o n pending which 
bears a d i r e c t r e l a t i o n s h i p t o the own motion i s s u e s . However, 
r a r e l y , i f e ver, has the Board postponed a c t i o n on a request f o r 
own motion c l o s u r e i n cases i n which temporary d i s a b i l i t y b e n e f i t s 
would c o n t i n u e t o be p a i d , perhaps i n d e f i n i t e l y . The p o s s i b i l i t y 
of a l a r g e u n r e c o v e r a b l e overpayment renders t h i s t y p e of a c t i o n 
by the Board i n a p p r o p r i a t e . The request f o r abatement o f t h e 
re c e n t Own Motion D e t e r m i n a t i o n and the con t i n u a n c e o f temporary 
d i s a b i l i t y b e n e f i t s must be denied. 

Claimant's c l a i m i s i n a c l o s e d s t a t u s and, as such, a l l 
r e q u e s t s f o r f u r t h e r d i s a b i l i t y must be c o n s i d e r e d under t he 
c u r r e n t own motion law. The law, which took e f f e c t January 1 , 
1988, has s i g n i f i c a n t l y l i m i t e d the Board's own motion a u t h o r i t y . 
A l t h o u g h temporary d i s a b i l i t y b e n e f i t s can be g r a n t e d under 
c e r t a i n p r e - d e t e r m i n e d c i r c u m s t a n c e s , t h e r e i s no p r o v i s i o n f o r 
the g r a n t i n g of f u r t h e r permanent d i s a b i l i t y . O r v i l l e D. Shipman, 
40 Van N a t t a 537 ( 1 9 8 8 ) . T h e r e f o r e , c l a i m a n t ' s r e q u e s t f o r 
permanent t o t a l d i s a b i l i t y b e n e f i t s must be den i e d . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a reasonable f e e f o r 
h i s e f f o r t s on c l a i m a n t ' s b e h a l f . Claimant's a t t o r n e y i s awarded 
25% of the a d d i t i o n a l compensation g r a n t e d by the February 9, 1989 
o r d e r , not t o exceed $650 as a reasonable a t t o r n e y ' s f e e . 

IT IS SO ORDERED. 

GLENN L. PERRY, Claimant WCB 85-14031 & 82-10387 
Pozzi, e t a l . , Claimant's Attorneys March 2, 1989 
Roberts, et al ., Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from the Court 
of Appeals. G e o r g i a - P a c i f i c C o r p o r a t i o n v. P e r r y , 92 Or App 56 
( 1 9 8 8 ) . The c o u r t has concluded t h a t c l a i m a n t i s not e n t i t l e d t o 
an award o f permanent t o t a l d i s a b i l i t y and t h a t t h e D e t e r m i n a t i o n 
Order awards of 30 p e r c e n t (96 degrees) unscheduled permanent 
d i s a b i l i t y f o r a neck i n j u r y and 40 pe r c e n t (60 degrees) scheduled 
permanent d i s a b i l i t y f o r l o s s of use or f u n c t i o n o f t h e l e f t l e g 
are a p p r o p r i a t e . Consequently, we have been i n s t r u c t e d t o 
r e i n s t a t e t h e D e t e r m i n a t i o n Orders. 

A c c o r d i n g l y , p u r s u a n t t o the c o u r t ' s mandate, t h e 
D e t e r m i n a t i o n Orders dated A p r i l 7, 1983 and November 5, 1985 are 
r e i n s t a t e d and a f f i r m e d . 

IT IS SO ORDERED. 

KENNETH M. SIMONS, Claimant WCB 87-02814 & 86-16762 
Qu i n t i n B. E s t e l l , Claimant's Attorney March 2, 1989 
Gail Gage (SAIF), Defense Attorney Order on Review 
Cummins, et a l . , Defense Attorneys 

Reviewed by Board Members Johnson and C r i d e r . 

L i b e r t y Northwest Insurance C o r p o r a t i o n r e q u e s t s r e v i e w 
o f those p o r t i o n s of Referee Q u i l l m a n ' s order t h a t : ( 1 ) s e t 
as i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a back 
c o n d i t i o n ; and ( 2 ) upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r the same c o n d i t i o n . Claimant 
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c r o s s - r e q u e s t s review of t h a t p o r t i o n of the order t h a t upheld 
L i b e r t y ' s p a r t i a l d e n i a l of medical s e r v i c e s . We r e v e r s e . 

ISSUES 

( 1 ) Payment f o r d i a g n o s t i c medical s e r v i c e s ; 

(2) C o m p e n s a b i l i t y of c l a i m a n t ' s back c o n d i t i o n ; and 

(3) R e s p o n s i b i l i t y f o r the same c o n d i t i o n . 

FINDINGS OF FACT 

Claimant was compensably i n j u r e d i n January 1985, w h i l e 
w o r k i n g f o r L i b e r t y ' s i n s u r e d . He s p r a i n e d h i s upper and low back 
and g r o i n when a coworker s l i p p e d , l e a v i n g him h o l d i n g a 175 pound 
motor. Claimant was t r e a t e d c o n s e r v a t i v e l y by h i s f a m i l y 
p h y s i c i a n , Dr. R e g i e r , o s t e o p a t h . The c l a i m was accepted, and 
c l o s e d by D e t e r m i n a t i o n Order on May 15, 1985, w i t h no award f o r 
permanent d i s a b i l i t y . 

C laimant c o n t i n u e d t o have low back and i n t e r s c a p u l a r 
d i s c o m f o r t , and p a i n i n h i s l e g s and f e e t . N e u r o l o g i c a l t e s t s 
conducted by Dr. Brooks were normal. Dr. Brooks recommended t h a t 
c l a i m a n t have a complete r h e u m a t o l o g i c a l work-up t o r u l e out t h e 
p o s s i b i l i t y o f c o l l a g e n v a s c u l a r d i s e a s e . 

Claimant was examined by Dr. Z i v m , n e u r o l o g i s t , i n 
January 1986. Claimant has a past h i s t o r y o f R e i t e r ' s syndrome, a 
rheumatoid c o n d i t i o n . Dr. Z i v i n f e l t e x a m i n a t i o n by a 
r h e u m a t o l o g i s t would be a p p r o p r i a t e , but t h a t i t was u n r e l a t e d t o 
the 1985 i n j u r y . 

Dr. Regier c o n s i d e r e d c l a i m a n t ' s 1985 s p r a i n improved, 
but not r e s o l v e d . He, t o o , recommended e x a m i n a t i o n by a 
r h e u m a t o l o g i s t t o c l a r i f y what was c a u s i n g c l a i m a n t ' s c o n d i t i o n . 

Claimant d i d not r e t u r n t o work f o r L i b e r t y ' s i n s u r e d . 
I n s t e a d , he began work f o r SAIF's i n s u r e d . His d u t i e s i n c l u d e d 
p a c k i n g , l o a d i n g , s e l l i n g and d e l i v e r i n g a p p l e s . He r e g u l a r l y 
moved boxes of apples w e i g h i n g 40 pounds. His back was 
c o n t i n u a l l y s o r e , and he took a s p i r i n i n q u a n t i t i e s up t o 30 per 
day. 

I n J u l y 1986, c l a i m a n t was examined by Dr. May, 
r h e u m a t o l o g i s t . Dr. May had p r e v i o u s l y diagnosed c l a i m a n t ' s 
R e i t e r ' s syndrome. Dr. May conducted t e s t s f o r s y n o v i t i s , which 
were n e g a t i v e . He a l s o drew blood f o r o t h e r d i a g n o s t i c t e s t s , the 
r e s u l t s of which are not i n the r e c o r d . 

On September 19, 1986, w h i l e w o r k i n g f o r SAIF's i n s u r e d , 
c l a i m a n t bent over t o p i c k up w i n d f a l l apples from the ground when 
he had a sudden i n c r e a s e i n low back p a i n i d e n t i c a l t o t h a t 
e x p e r i e n c e d a t the time of the 1985 i n j u r y . He sought t r e a t m e n t 
a t the h o s p i t a l emergency room f o r low back and i n t e r s c a p u l a r 
p a i n . He s u f f e r e d a s p r a i n which produced spasms. Claimant 
missed two days of work. He then r e t u r n e d t o l i g h t d u t y , and 
e v e n t u a l l y resumed r e g u l a r work. His back e v e n t u a l l y r e t u r n e d t o 
i t s p r i o r s t a t e . 

SAIF denied r e s p o n s i b i l i t y f o r a "new i n j u r y " on 
October 9, 1986. SAIF's d e n i a l was made on the b a s i s t h a t t h e 
c l a i m should have been sent t o L i b e r t y Northwest as a 
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r e a g g r a v a t i o n of a p r i o r i n j u r y . On February 7, 1987, L i b e r t y 
denied t h e c l a i m f o r a g g r a v a t i o n on the b a s i s of c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y . 

C laimant was reexamined by Dr. Z i v i n on June 1 1 , 1987. 
He had no tenderness or muscle spasm, and f u l l range of m o t i o n . 
A b d u c t i o n and a d d u c t i o n o f t h e sh o u l d e r s a g a i n s t r e s i s t a n c e 
produced i n t e r s c a p u l a r p a i n . 

CONCLUSIONS OF LAW AND OPINION 

D i a g n o s t i c Test 

Claimant has a past d i a g n o s i s of R e i t e r ' s syndrome, a 
rheumatoid c o n d i t i o n which i s sometimes a c t i v e and sometimes i n 
r e m i s s i o n . Claimant's t r e a t i n g p h y s i c i a n , Dr. Rei g e r , and s e v e r a l 
o t h e r p h y s i c i a n s recommended a complete r h e u m a t o l o g i c a l 
e x a m i n a t i o n t o determine whether c l a i m a n t ' s symptoms were c a u s a l l y 
r e l a t e d t o R e i t e r ' s syndrome, and not r e c u r r e n t s p r a i n . L i b e r t y 
has r e f u s e d t o pay f o r t he d i a g n o s t i c t e s t i n g . 

The Referee found no b a s i s f o r e i t h e r c a r r i e r t o be 
r e s p o n s i b l e f o r t he d i a g n o s t i c t e s t i n g and concluded t h a t n e i t h e r 
c a r r i e r had a d u t y t o pay f o r such t e s t i n g . We d i s a g r e e . 

ORS 656.245 extends t o payment f o r d i a g n o s t i c procedures 
even when the procedures u l t i m a t e l y r e v e a l t h a t c l a i m a n t ' s 
c o n d i t i o n i s not compensable. Brooks v. D & R Timber, 55 Or App 
688 ( 1 9 8 2 ) ; M y r t l e L. Thomas, 35 Van Na t t a 1093 (1983). An 
i n s u r e r must pay f o r d i a g n o s t i c t e s t i n g which i s reasonable and 
necessary t o determine a c a u s a l r e l a t i o n s h i p , i f any, between a 
compensable c o n d i t i o n and a disease process. C l i f f o r d D. 
Howerton, 38 Van N a t t a 1425 (198 6 ) . We conclude t h a t t h e 
i n s u r e r must pay f o r t he rheumatology t e s t s which may show whether 
c l a i m a n t ' s symptoms are r e l a t e d t o h i s noncompensable R e i t e r ' s 
syndrome. 

We f u r t h e r conclude t h a t the r e s p o n s i b i l i t y t o pay f o r 
the d i a g n o s t i c t e s t i n g i s L i b e r t y ' s . The request f o r the t e s t was 
made a t a time when L i b e r t y was the o n l y i n s u r e r p o t e n t i a l l y 
r e s p o n s i b l e f o r c l a i m a n t ' s medical s e r v i c e s . SAIF has not been 
asked t o p r o v i d e t h e s e r v i c e s . 

C o m p e n s a b i l i t y 

Claimant contends t h a t h i s c u r r e n t back symptoms are 
e i t h e r an a g g r a v a t i o n of h i s 1985 s p r a i n w h i l e w o r k i n g f o r 
L i b e r t y ' s i n s u r e d , or a new i n j u r y s u s t a i n e d i n September 1986, 
w h i l e w o r k i n g f o r SAIF's i n s u r e d . The Referee concluded t h a t 
c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n of h i s 1985 compensable 
i n j u r y . We d i s a g r e e . 

We i n t e r p r e t c a u s a t i o n i n t h i s case t o i n v o l v e a 
c o m p l i c a t e d m e d i c a l q u e s t i o n , p a r t i c u l a r l y because c l a i m a n t 
s u f f e r s from a p r e e x i s t i n g c o n d i t i o n i n a d d i t i o n t o s u s t a i n i n g a 
p r i o r back i n j u r y . We, t h e r e f o r e , f e e l t h a t e x p e r t m e d i c a l 
evidence i s necessary f o r c l a i m a n t t o meet h i s burden o f p r o o f . 
Kassahn v. P u b l i s h e r s Paper, 76 Or App 105 (198 5 ) . 

Claimant has s u f f e r e d from ongoing back symptoms s i n c e 
h i s 1985 compensable i n j u r y . I t i s not c l e a r , however, whether 
those symptoms were due t o the 1985 compensable s t r a i n , t h e 
m y o f a s c i t i s , secondary t o the compensable s t r a i n , or t o a R e i t e r ' s 
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syndrome. The September 1986 i n c i d e n t d i d , however, cause 
c l a i m a n t t o exp e r i e n c e a temporary p e r i o d o f acute p a i n . 

Dr. Z i v i n c o u l d not r e l a t e t h i s acute episode t o t h e 
1985 i n j u r y and f e l t t h a t t h e i n c i d e n t appeared t o be a new 
i n j u r y . A l t h o u g h the symptoms were s i m i l a r , he suggested t h a t t h e 
i n c i d e n t c r e a t e d a new s t r a i n / s p r a i n superimposed on the 
u n d e r l y i n g R e i t e r ' s c o n d i t i o n . He d e s c r i b e d a new i n j u r y : an 
i n s u l t which produced spasm and o t h e r o b j e c t i v e p a t h o l o g i c a l 
changes and then subsided. We f i n d Dr. Z i v i n ' s w e l l - r e a s o n e d 
o p i n i o n p e r s u a s i v e . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

I n l i g h t of the f o r e g o i n g , we conclude t h a t c l a i m a n t ' s 
c o n d i t i o n i s not c a u s a l l y r e l a t e d t o h i s 1985 s t r a i n f o r which 
L i b e r t y i s r e s p o n s i b l e . I n s t e a d , we are persuaded t h a t c l a i m a n t ' s 
c u r r e n t d i s a b i l i t y and need f o r medical t r e a t m e n t f o r h i s back 
c o n d i t i o n i s c a u s a l l y r e l a t e d t o the September 1986 i n c i d e n t . 
Since t h i s i n c i d e n t o c c u r r e d w h i l e c l a i m a n t worked f o r SAIF's 
i n s u r e d , SAIF i s the r e s p o n s i b l e i n s u r e r . 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reaso n a b l e , i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w , i n reg a r d t o the medical s e r v i c e s i s s u e . Such a fee 
i s d e f i n e d as an "assessed f e e . " See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, 
we cannot award an assessed fee unless c l a i m a n t ' s a t t o r n e y f i l e s a 
statement o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no 
statement o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed fee 
s h a l l not be awarded. See OAR 438-15-010 ( :5) . 

ORDER 

The Referee's o r d e r dated September 28, 1987, as 
r e c o n s i d e r e d December 3, 1987, i s r e v e r s e d . L i b e r t y Northwest 
Insurance C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r r h e u m a t o l o g i c a l d i a g n o s t i c t e s t i n g i s s e t a s i d e . 
L i b e r t y Northwest's February 5, 1987 d e n i a l i s r e i n s t a t e d and 
uph e l d . The SAIF C o r p o r a t i o n ' s October 9, 1986 d e n i a l i s s e t 
asi d e and the c l a i m i s remanded t o i t f o r p r o c e s s i n g a c c o r d i n g t o 
law. A c l i e n t - p a i d f e e , payable from L i b e r t y Northwest t o i t s 
c o u n s e l , i s approved, not t o exceed $2,175.50. 

DAN ADAMS, Claimant Own Motion 89-0076M 
March 3, 1989 
Own Motion Order 

The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of h i s October 20, 1982 i n d u s t r i a l 
i n j u r y . C l aimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
opposes reopening o f t h i s c l a i m f o r the payment o f temporary 
d i s a b i l i t y b e n e f i t s . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Moti o n " a u t h o r i t y t o award temporary d i s a b i l i t y b e n e f i t s o n l y when 
we f i n d t h a t t h e r e i s a worsening o f a compensable i n j u r y t h a t 
r e q u i r e s ' e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r treatment-
r e q u i r i n g h o s p i t a l i z a t i o n . Claimant's c u r r e n t t r e a t m e n t i s he a t , 
massage and u l t r a s o u n d . There i s no need f o r s u r g e r y or 
h o s p i t a l i z a t i o n a t t h i s t i m e . We conclude we are w i t h o u t 
a u t h o r i t y t o g r a n t the r e l i e f c l a i m a n t seeks. The req u e s t f o r own 
motion r e l i e f i s hereby denied. 

IT IS SO ORDERED. 
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LARRY HOWLAN, Claimant Own Motion 87-0221M 
SAIF, Insurance C a r r i e r March 3, 1989 

Own Motion Determination on Recon 
s i d e r a t i o n 

The Board i s s u e d an Own Motion D e t e r m i n a t i o n on 
September 16, 1988 whereby c l a i m a n t was g r a n t e d an a d d i t i o n a l 
award of 50 p e r c e n t l o s s of f u n c t i o n of the r i g h t f o o t . We have 
been advised t h a t our f i l e was e v i d e n t l y i n c o m p l e t e as c l a i m a n t 
a l r e a d y had 60 p e r c e n t l o s s of the f o o t , r e s u l t i n g i n a t o t a l o f 
110 p e r c e n t d i s a b i l i t y . SAIF asked t he Board t o c l a r i f y i t s 
o r d e r . On October 14, 1988 we abated our ord e r t o a l l o w c l a i m a n t 
the o p p o r t u n i t y t o respond. Claimant d i d not respond t o SAIF's 
request f o r r e c o n s i d e r a t i o n . 

I n Donald S. Wincer, Own Motion D e t e r m i n a t i o n on 
R e c o n s i d e r a t i o n , September 28, 1988, we s t a t e d t h a t when a c l a i m 
i s i n c l o s e d s t a t u s , f u r t h e r r e q u e s t s f o r own motion r e l i e f are 
s u b j e c t t o the c u r r e n t own motion law. We have p r e v i o u s l y r u l e d 
t h a t our own motion a u t h o r i t y i s l i m i t e d and does not a l l o w f o r 
the awarding of permanent d i s a b i l i t y awards. O r v i l l e D. Shipman, 
40 Van Na t t a 537 ( 1 9 8 8 ) . We concluded i n Wincer, supra, t h a t we 
are a l s o p r e c l u d e d from r e d u c i n g or e l i m i n a t i n g such awards. 

On r e c o n s i d e r a t i o n we adhere t o and r e p u b l i s h our 
September 16, 1988 Own Motion D e t e r m i n a t i o n i n i t s e n t i r e t y . 

IT IS SO ORDERED. 

PAUL J. WILLIAMS, Claimant Own Motion 88-0439M 
Francesconi & Assoc., Claimant's Attorneys March 3, 1989 
SAIF, Insurance C a r r i e r Own Motion Order 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r an a l l e g e d worsening of h i s August 26, 1981 i n d u s t r i a l 
i n j u r y . Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s 1988 s u r g e r i e s , b u t opposes 
reopening f o r the payment o f temporary d i s a b i l i t y b e n e f i t s as i t 
contends c l a i m a n t has removed h i m s e l f from t h e work f o r c e and 
t h a t , p r i o r t o the May 5, 1988 s u r g e r y , c l a i m a n t ' s c o n d i t i o n d i d 
not worsen. 

Pursuant t o ORS 656 . 278 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Motion" a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . Claimant underwent 
s u r g e r y on May 5 and August 22, 1988 f o r h i s compensable 
c o n d i t i o n . SAIF contends t h a t the May 5, 1988 s u r g e r y was 
a n t i c i p a t e d p r i o r t o the issuance of a Referee's August 13, 1987 
Opin i o n and Order which was the l a s t arrangement of compensation 
i n t h i s c l a i m . T h e r e f o r e , i t f e e l s c l a i m a n t ' s c o n d i t i o n d i d n o t 
worsen a f t e r t h e l a s t arrangement of compensation and would not 
q u a l i f y f o r c l a i m reopening. We f i n d t h a t when c l a i m a n t underwent 
s u r g e r y on May 5, he became more d i s a b l e d than he was b e f o r e t h e 
sur g e r y and t e m p o r a r i l y unable t o work. T h e r e f o r e , h i s c o n d i t i o n 
worsened. 

SAIF a l s o o b j e c t s t o c l a i m reopening as i t f e e l s 
c l a i m a n t has not been a p a r t of the work f o r c e s i n c e 1 9 8 1 . 
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Claimant has advised t h e Board t h a t he has, i n f a c t , looked f o r 
work and has taken p a r t i n t r a i n i n g programs. He a l s o has advi s e d 
us t h a t he i s c u r r e n t l y w o r k i n g . We conclude c l a i m a n t has shown 
s u f f i c i e n t p a r t i c i p a t i o n i n the work f o r c e t o j u s t i f y c l a i m 
r e o p e n i n g . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary 
d i s a b i l i t y b e n e f i t s t o commence May 5, 1988 and t o c o n t i n u e u n t i l 
c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage or i s 
m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . C l a imant's a t t o r n e y 
i s awarded 25% of the a d d i t i o n a l compensation g r a n t e d by t h i s 
o r d e r , not t o exceed $450 as a reasonable a t t o r n e y ' s f e e . 
Reimbursement from t h e Reopened Claims Reserve i s a u t h o r i z e d t o 
the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be cl o s e d by the i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 

TRUDY E. HUGHES, Claimant WCB 87-00429 
Mai agon & Moore, Claimant's Attorneys March 7, 1989 
Cowling & Heysell, Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review o f t h a t p o r t i o n o f Referee 
Mongrain's or d e r which upheld t h e i n s u r e r ' s d e n i a l o f her 
o c c u p a t i o n a l disease c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome. On 
re v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Claimant began work i n g f o r t h e employer i n May 1986. She 
worked on t h e raimann machine, d r y c h a i n , f e e d i n g d r y e r , and near t he 
end of September 1986, began doing "cleanup" d u t i e s . The "cleanup" 
d u t i e s r e q u i r e d r e l a t i v e l y f r e q u e n t use of a l o n g r a k e , w e i g h i n g 
a p p r o x i m a t e l y 25 pounds, t o push and p u l l d e b r i s . 

D u r i n g t h e l a t t e r p a r t of the 1986 summer, c l a i m a n t 
e x p e r i e n c e d minor aching i n her hands. By November 1986, she began 
e x p e r i e n c i n g b u r n i n g , numbness, and s w e l l i n g i n her hands. 
T h e r e a f t e r she c o n s u l t e d a p h y s i c i a n . 

C l a i m a n t ' s c o n d i t i o n was diagnosed as b i l a t e r a l c a r p a l 
t u n n e l syndrome. On November 19, 1986, she f i l e d an "801" form w i t h 
t h e i n s u r e r . Claimant l e f t work on December 10, 1986 as a r e s u l t o f 
her c o n d i t i o n and c o n s u l t e d Dr. Young, o r t h o p e d i c surgeon, the same 
day. Dr. Young diagnosed b i l a t e r a l c a r p a l t u n n e l syndrome, took 
c l a i m a n t o f f work, and noted t h a t he would c o n t a c t t h e i n s u r e r i n 
re g a r d t o a proposed b i l a t e r a l c a r p a l t u n n e l r e l e a s e . 

I n January 1987, Dr. Young performed b i l a t e r a l c a r p a l 
t u n n e l r e l e a s e s u r g e r y . He noted t h a t c l a i m a n t had t i g h t c a r p a l 
t u n n e l s b i l a t e r a l l y w i t h e x t e n s i v e s y n o v i a l h y p e r t r o p h y adherent t o 
bo t h t he f l e x o r tendons and the nerve. 

I n February 1987, the i n s u r e r denied c l a i m a n t ' s c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome. 

Claimant's o f f - w o r k a c t i v i t i e s , b o t h p r i o r t o and a f t e r 
w o r k i n g f o r t h e employer, were m o s t l y housework-type ch o r e s , such as 
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washing d i s h e s , d o i n g t h e l a u n d r y , b a s i c c l e a n i n g , and some 
yard-work. Claimant e x p e r i e n c e d no symptoms of b u r n i n g , s w e l l i n g , or 
p a i n i n her hands p r i o r t o b e g i n n i n g work f o r the employer. 
F o l l o w i n g t h e b i l a t e r a l c a r p a l t u n n e l r e l e a s e , c l a i m a n t r e t u r n e d t o 
work f o r t h e employer. 

FINDINGS OF ULTIMATE FACT 

Clai m a n t had not experienced c a r p a l t u n n e l symptoms i n her 
hands, or missed any work due t o such symptoms, p r i o r t o her work 
w i t h t h e employer. 

C l a i m a n t ' s work a c t i v i t i e s , as compared t o her non-work 
a c t i v i t i e s , are the major cause of her b i l a t e r a l c a r p a l t u n n e l 
syndrome. 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s work a c t i v i t i e s may 
have caused b i l a t e r a l c a r p a l t u n n e l symptoms, but were not t h e major 
cause of her b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n . He t h e r e f o r e found 
the c o n d i t i o n noncompensable. We d i s a g r e e . 

I n o r d e r t o p r e v a i l on an o c c u p a t i o n a l disease c l a i m , 
c l a i m a n t must show t h a t t h e work a c t i v i t y e i t h e r caused t h e c o n d i t i o n 
o r , i n the t h e case of a p r e e x i s t i n g c o n d i t i o n , t h a t t h e work 
a c t i v i t i e s caused a worsening of the u n d e r l y i n g c o n d i t i o n . Wheeler 
v. Boise Cascade, 298 Or 452 (1 9 8 5 ) ; W e l l e r v. Union C a r b i d e , 288 Or 
"77 ( i y 13) . I n a d d i t i o n , a c l a i m a n t must prove t h a t t h e work 
a c t i v i t i e s were the major c o n t r i b u t i n g cause o f t h e c o n d i t i o n or i t s 
worsening. Roseburg Lumber Co. v. K i l l m e r , 72 Or App 626 (1 9 8 5 ) . 

I n the p r e s e n t case, t h e r e i s no evidence t h a t c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome p r e e x i s t e d her employment. F u r t h e r , 
c l a i m a n t had not expe r i e n c e d c a r p a l t u n n e l symptoms or missed any 
work due t o such symptoms, p r i o r t o her employment. Her b i l a t e r a l 
hand and fo r e a r m d i f f i c u l t i e s commenced o n l y a f t e r she began work f o r 
the employer. A c c o r d i n g l y , t h e evidence does not e s t a b l i s h t h a t 
c l a i m a n t had p r e e x i s t i n g b i l a t e r a l c a r p a l t u n n e l syndrome, t h e r e f o r e , 
she must show t h a t her work a c t i v i t i e s were the major cause o f t h e 
development of t h e c o n d i t i o n . Devereaux v. No r t h P a c i f i c I n s . Co., 
74 Or App 388, 391-92 (1 9 8 5 ) . 

The o n l y m e d i c a l evidence i n the r e c o r d i n re g a r d t o t h e 
c a u s a t i o n aspect, o f c l a i m a n t ' s c o n d i t i o n are r e p o r t s from her 
t r e a t i n g o r t h o p e d i s t , Dr. Young. I n a r e p o r t dated December 29, 
1986, Dr. Young opined t h a t c l a i m a n t ' s symptoms appeared t o be 
r e l a t e d t o her employment and noted t h a t he would r e q u e s t t h e i n s u r e r 
t o a u t h o r i z e a b i l a t e r a l c a r p a l t u n n e l r e l e a s e p r o c e d u r e . 

F o l l o w i n g r e c e i p t o f a l e t t e r from c l a i m a n t ' s a t t o r n e y , 
Dr. Young r e i t e r a t e d h i s p o s i t i o n as t o c a u s a t i o n , and s t a t e d i n t e r 
a l i a : 

" I n r e p l y t o your l e t t e r o f March 3 1 , 1987, 
I c o n t i n u e t o stand behind my i n i t i a l 
s t a t e m e n t which i s never g i v e n l i g h t l y . I 
t h e r e f o r e r e c o n f i r m t h a t I f e e l t h a t t h i s 
i s i n d u s t r i a l l y r e l a t e d and t h a t her 
i n d u s t r i a l i n s u r a n c e c a r r i e r i s c l e a r l y 
r e s p o n s i b l e and t h a t d e n i a l o f t h i s c l a i m 
i n my o p i n i o n i s t o t a l l y u n j u s t i f i e d . . . " 
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A l t h o u g h Dr. Young's o p i n i o n might be read t o suggest t h a t 
c l a i m a n t ' s symptoms, and not her b i l a t e r a l c a r p a l t u n n e l syndrome i s 
r e l a t e d t o her work a c t i v i t i e s , he makes no d i s t i n c t i o n between 
symptoms and disea s e . His o p i n i o n r e l a t e s c l a i m a n t ' s c o n d i t i o n , 
d i s a b i l i t y , and need f o r medical t r e a t m e n t , t o her work. 
P a r e n t h e t i c a l l y , we note t h a t "magic words" are not r e q u i r e d i f a 
p h y s i c i a n ' o p i n i o n s u p p o r t s c o m p e n s a b i l i t y and i s accompanied by 
ot h e r p e r s u a s i v e evidence. McClendon v. Nabisco Brands, I n c . , 77 Or 
App 412 (198 6 ) . We f i n d t h a t Dr. Young's o p i n i o n , i n c o n j u n c t i o n 
w i t h the f a c t t h a t c l a i m a n t had no p r i o r d i a g n o s i s o f c a r p a l t u n n e l 
syndrome, nor had she exper i e n c e d c a r p a l t u n n e l symptoms p r i o r t o her 
employment, leads t o the c o n c l u s i o n t h a t c l a i m a n t ' s work a c t i v i t i e s 
were the major cause of her b i l a t e r a l c a r p a l t u n n e l syndrome. 
A c c o r d i n g l y , the c o n d i t i o n i s compensable. 

ORDER 
The Referee's o r d e r dated August 28, 1987, i s r e v e r s e d i n 

p a r t and a f f i r m e d i n p a r t . That p o r t i o n which upheld the i n s u r e r ' s 
d e n i a l i s r e v e r s e d . The d e n i a l i s s e t a s i d e and the c l a i m i s 
remanded t o the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. For 
overcoming t h i s d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded a reasonable 
assessed fee of $3,062.50, t o be p a i d by the i n s u r e r . The remainder 
o f the Referee's o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , not t o exceed 
$451, i s approved. 

ANDY E. WEBB, Claimant WCB 86-06882 
Hayner, et a l . , Claimant's Attorneys March 7, 1989 
Thomas Andersen (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee Brown's 
or d e r t h a t set a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t back 
c o n d i t i o n . The i s s u e on review i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 
Claimant was a p p r o x i m a t e l y 54 a t h e a r i n g . He s u f f e r e d a 

noncompensable back i n j u r y i n 1970, f o r which he underwent 
s u r g e r y . His back was asymptomatic when he began w o r k i n g f o r the 
employer i n 1976 as a c o r r e c t i o n s o f f i c e r . I n 1979, he s u f f e r e d a 
compensable a c c i d e n t when someone s t r u c k him i n t h e abdomen. He 
underwent s i x h e r n i a o p e r a t i o n s i n the next f i v e y e a r s . I n 
December 1983, c l a i m a n t t e r m i n a t e d h i s employment because o f h i s 
h e r n i a c o n d i t i o n . 

Arond January 1984, c l a i m a n t began t o have low back 
p a i n . No s p e c i f i c event t r i g g e r e d the onset o f h i s symptoms. The 
p a i n worsened g r a d u a l l y t h r o u g h the next year. I n January, 1985, 
c l a i m a n t f e l l down h i s f r o n t s t eps when h i s l e g gave way. 
Alt h o u g h the p a i n c o n t i n u e d t o worsen, he d i d not see anyone f o r 
h i s back c o n d i t i o n u n t i l January, 1986. 

I n January, 1986, c l a i m a n t was examined by Dr. B e r t , an 
o r t h o p e d i s t . Dr. Be r t diagnosed acute and subacute d i s c syndrome 
a t L4-5. Dr. Quinn, a r a d i o l o g i s t , r e p o r t e d t h a t c l a i m a n t ' s 
x-rays r e v e a l e d m i l d d e g e n e r a t i v e d i s c disease w i t h s p u r r i n g and 
p o s s i b l e m i l d s p i n a l s t e n o s i s . 
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When asked whether c l a i m a n t ' s c o n d i t i o n was r e l a t e d t o 
h i s 1979 i n j u r y . Dr. B e r t s a i d : 

" I do f e e l t h a t t h e back problem i s 
m u l t i f a c t o r i a l . . . I t i s my f e e l i n g t h a t 
w i t h an ongoing h e r n i a i t i s d i f f i c u l t t o 
have a p a t i e n t do t h e . . . e x e r c i s e s he 
needs t o do t o keep h i s back i n 
c o n d i t i o n . . . [T] h e h e r n i a he had . . . 
was a c o n t r i b u t i n g f a c t o r . . . I would 
s t i l l have t o s t a t e t h a t h i s f a l l . . . was 
perhaps t he major f a c t o r . " 

CONCLUSIONS OF LAW 

The Referee r u l e d t h a t c l a i m a n t had proven t h a t h i s 
compensable h e r n i a i n j u r y was a m a t e r i a l c o n t r i b u t o r t o h i s back 
c o n d i t i o n . We d i s a g r e e . 

Claimant contends t h a t h i s back c o n d i t i o n i s r e l a t e d t o 
h i s compensable h e r n i a i n j u r y . Under t h i s t h e o r y , t h e compensable 
i n j u r y must be a m a t e r i a l f a c t o r i n the c o n d i t i o n . " M a t e r i a l " i s 
something more than de minimus, but l e s s than t h e major cause. 
Summit v. Weyerhaeuser, 25 Or App 851 ( 1 9 7 6 ) . 

Dr. B e r t , who was c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r h i s 
back c o n d i t i o n , but not f o r h i s h e r n i a s , suggested t h a t p a t i e n t s 
i n g e n e r a l cannot do the e x e r c i s e s necessary t o s t r e n g t h e n t h e i r 
backs, but d i d not r e p o r t whether t h a t was t r u e i n t h i s c l a i m a n t ' s 
case. N e i t h e r d i d Dr. B e r t r e p o r t t o what e x t e n t he f e l t 
c l a i m a n t ' s h e r n i a a f f e c t e d h i s back c o n d i t i o n . No o t h e r d o c t o r s 
gave o p i n i o n s as t o c a u s a t i o n . Claimant has the burden o f 
e s t a b l i s h i n g t h e p r o b a b i l i t y t h a t a m a t e r i a l r e l a t i o n s h i p i s 
p r e s e n t , and not j u s t t h e p o s s i b i l i t y of a cau s a l c o n n e c t i o n . 
Gormley v. SAIF, 52 Or App 1055 ( 1 9 8 1 ) . Dr. B e r t ' s e q u i v o c a l 
statement alone i s not s u f f i c i e n t evidence t h a t t h e a c c i d e n t was a 
m a t e r i a l f a c t o r i n c l a i m a n t ' s back c o n d i t i o n . 

Because c l a i m a n t has not met the burden of p r o o f o f 
c a u s a t i o n , we re v e r s e t h e Referee's order and r e i n s t a t e t h e d e n i a l 

ORDER 

The Referee's o r d e r dated September 29, 1987 i s 
' r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and uph e l d . 

MICHAEL T. ALIOTH, Claimant WCB 86-07369 
C. David H a l l , Claimant's Attorney March 8, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of those p o r t i o n s o f Referee 
Jacobson's or d e r t h a t : ( 1 ) r e j e c t e d h i s request f o r temporary 
t o t a l d i s a b i l i t y compensation f o r the p e r i o d from January 21 
thr o u g h J u l y 13, 1987; and ( 2 ) awarded him 25 pe r c e n t (33.75 
degrees) scheduled permanent p a r t i a l d i s a b i l i t y f o r h i s l e f t f o o t 
i n l i e u of an award by D e t e r m i n a t i o n Order of 15 pe r c e n t (20.25 
d e g r e e s ) . On r e v i e w , the is s u e s are temporary t o t a l d i s a b i l i t y 
and e x t e n t o f permanent d i s a b i l i t y . 
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We conclude t h a t c l a i m a n t i s e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y compensation f o r the p e r i o d from January 21 th r o u g h 
A p r i l 3, 1987, but o t h e r w i s e a f f i r m the order of the Referee. 

FINDINGS OF FACT 

Temporary D i s a b i l i t y Compensation 

Claimant compensably i n j u r e d h i s f o o t on August 20, 1982 
i n the course of h i s employment as a b o i l e r m a k e r w i t h the 
s e l f - i n s u r e d employer. He subsequently underwent f i v e s u r g i c a l 
o p e r a t i o n s , the l a s t of which was performed on February 15, 1985. 
A f t e r r e c o v e r i n g from t h i s o p e r a t i o n , c l a i m a n t began an o n - t h e - j o b 
t r a i n i n g p l a n of v o c a t i o n a l a s s i s t a n c e on January 22, 1986. The 
t r a i n i n g p l a n was i n aut o m o t i v e mechanics. 

Claimant became m e d i c a l l y s t a t i o n a r y on January 23, 
1986. On A p r i l 1 1 , 1986, the Workers' Compensation Department 
is s u e d a D e t e r m i n a t i o n Order pursuant t o former ORS 656.728(3). 
C l a i m a n t ' s o n - t h e - j o b t r a i n i n g p l a n ended on January 20, 1986. 
The t r a i n i n g p l a n employer o f f e r e d t o c o n t i n u e c l a i m a n t ' s 
employment, but c l a i m a n t r e f u s e d the o f f e r , a p p a r e n t l y because he 
wanted t o r e p a i r t r a n s m i s s i o n s and the employer was a s s i g n i n g him 
o t h e r k i n d s o f t a s k s . The s e l f - i n s u r e d employer d i d not resume 
temporary d i s a b i l i t y payments a f t e r c l a i m a n t l e f t work on 
January 20, 1987. On March 8, 1987, Dr. Grewe, c l a i m a n t ' s 
t r e a t i n g neurosurgeon, opined t h a t c l a i m a n t was capable of 
p e r f o r m i n g the employment he had r e f u s e d . 

The Workers' Compensation Department i s s u e d a 
D e t e r m i n a t i o n Order pursuant t o former ORS 656.268(4) on A p r i l 3, 
1987. The D e t e r m i n a t i o n Order awarded temporary d i s a b i l i t y 
compensation from the date of c l a i m a n t ' s i n j u r y t h r o u g h 
January 20, 1987, the date upon which h i s o n - t h e - j o b t r a i n i n g p l a n 
ended. 

I n June 1987, the employer a u t h o r i z e d f u r t h e r v o c a t i o n a l 
a s s i s t a n c e f o r c l a i m a n t . He began drawing unemployment 
compensation i n J u l y 1987. On August 23, 1987, c l a i m a n t began a 
second v o c a t i o n a l t r a i n i n g p l a n . Claimant was unemployed from 
January 20 t o August 23, 1987 and remained m e d i c a l l y s t a t i o n a r y 
d u r i n g t h a t p e r i o d . 

E x t e n t of D i s a b i l i t y 

The Board adopts t he Referee's f i n d i n g s of f a c t on the 
e x t e n t i s s u e . 

CONCLUSIONS OF LAW 

Temporary D i s a b i l i t y Compensation 

The Referee concluded t h a t c l a i m a n t was e n t i t l e d t o no 
temporary d i s a b i l i t y compensation a f t e r January 20, 1987 because a 
D e t e r m i n a t i o n Order had been is s u e d i n A p r i l 1986, the o n - t h e - j o b 
t r a i n i n g p l a n had ended and c l a i m a n t had not e s t a b l i s h e d a 
worsening of h i s c o n d i t i o n w i t h i n the meaning of ORS 656.273. On 
Board r e v i e w , c l a i m a n t contends t h a t he i s e n t i t l e d t o temporary 
t o t a l d i s a b i l i t y f o r the p e r i o d between h i s two t r a i n i n g programs 
pursuant t o Bold v. SAIF, 60 Or App 392 (1982). We f a i l t o see 
how Bold has any a p p l i c a t i o n i n the pr e s e n t case, but have o t h e r 
d i f f i c u l t i e s w i t h the Referee's a n a l y s i s . 
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A c a r r i e r must c o n t i n u e p a y i n g temporary t o t a l 
d i s a b i l i t y compensation u n t i l c l a i m c l o s u r e pursuant t o ORS 
656.268 unless the c l a i m a n t has been r e l e a s e d t o r e t u r n t o h i s 
r e g u l a r work, former ORS 656.268(2), has r e t u r n e d t o h i s r e g u l a r 
work, Jackson v. SAIF, 7 Or App 109, 115 (1 9 7 1 ) , or has r e f u s e d 
wage e a r n i n g employment. ORS 656.325(5). I n the l a s t o f these 
t h r e e c i r c u m s t a n c e s , the c a r r i e r must pay temporary p a r t i a l r a t h e r 
than temporary t o t a l d i s a b i l i t y u n t i l c l a i m c l o s u r e p u r s u a n t t o 
ORS 65 6.26 8. 

As noted i n our f i n d i n g s of f a c t , the A p r i l 1986 
D e t e r m i n a t i o n Order was is s u e d pursuant t o former ORS 656.728(3), 
not ORS 656.268. The purpose of t h i s d e t e r m i n a t i o n was t o 
a u t h o r i z e the employer t o r e c e i v e reimbursement from t he 
R e h a b i l i t a t i o n Reserve f o r temporary d i s a b i l i t y compensation p a i d 
t o c l a i m a n t d u r i n g h i s o n - t h e - j o b t r a i n i n g p l a n . I t was not a 
d e t e r m i n a t i o n p u r suant t o former ORS 656.268 or the e q u i v a l e n t of 
such a d e t e r m i n a t i o n . Claimant's c l a i m remained open, t h e r e f o r e , 
a f t e r the issuance of the A p r i l 1986 D e t e r m i n a t i o n Order. 

Claimant completed h i s o n - t h e - j o b t r a i n i n g p l a n on 
January 20, 1987. He was m e d i c a l l y s t a t i o n a r y a t t h a t t i m e , but 
was not r e l e a s e d t o r e t u r n t o h i s r e g u l a r work as a b o i l e r m a k e r 
and d i d not r e t u r n t o h i s r e g u l a r work. His c l a i m was open and 
remained open u n t i l A p r i l 3, 1987, when the D e t e r m i n a t i o n Order 
pursuant t o former ORS 656.268 was i s s u e d . Under these 
c i r c u m s t a n c e s , the employer should have p a i d c l a i m a n t some form of 
temporary d i s a b i l i t y compensation f o r the p e r i o d from January 21 
throu g h A p r i l 3, 1987. I f the employer s a t i s f i e d a l l of the 
req u i r e m e n t s o f ORS 656.325(5) and the a s s o c i a t e d a d m i n i s t r a t i v e 
r u l e s , i t s h ould have p a i d temporary p a r t i a l d i s a b i l i t y 
compensation. O t h e r w i s e , i t s hould have p a i d temporary t o t a l 
d i s a b i l i t y . 

W i t h o u t a t t e m p t i n g an e x h a u s t i v e d i s c u s s i o n of the 
req u i r e m e n t s of ORS 656.325(5) and the a s s o c i a t e d a d m i n i s t r a t i v e 
r u l e s , we note t h a t the s e l f - i n s u r e d employer i n t h i s case f a i l e d 
t o s a t i s f y OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) ( c ) . That p r o v i s i o n a u t h o r i z e s the 
employer t o cease paying temporary t o t a l d i s a b i l i t y and begin 
paying temporary p a r t i a l d i s a b i l i t y o n l y a f t e r : 

"the employer has p r o v i d e d the i n j u r e d 
worker w i t h a w r i t t e n o f f e r of [wage 
e a r n i n g ] employment which s t a t e s the 
b e g i n n i n g t i m e , date and p l a c e ; the d u r a t i o n 
o f the j o b , i f known; the wage r a t e payable; 
an a c c u r a t e d e s c r i p t i o n of the j o b d u t i e s 
and t h a t the a t t e n d i n g p h y s i c i a n has s a i d 
the o f f e r e d employment appears t o be w i t h i n 
the worker's c a p a b i l i t i e s . " 

The s e l f - i n s u r e d employer p r o v i d e d c l a i m a n t w i t h no such w r i t t e n 
o f f e r . The employer was not a u t h o r i z e d , t h e r e f o r e , t o pay 
c l a i m a n t temporary p a r t i a l d i s a b i l i t y f o r the p e r i o d a t i s s u e and 
shou l d have p a i d temporary t o t a l d i s a b i l i t y . 

I n view of the above d i s c u s s i o n , the employer s h a l l be 
or d e r e d t o pay c l a i m a n t temporary t o t a l d i s a b i l i t y compensation 
f o r the p e r i o d from January 21 through A p r i l 3, 1987. Given the 
f a c t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y d u r i n g t h i s p e r i o d , 
the employer s h a l l be a u t h o r i z e d t o o f f s e t t h i s payment a g a i n s t 
any f u t u r e awards of permanent p a r t i a l d i s a b i l i t y on t h i s c l a i m . 
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E x t e n t of D i s a b i l i t y 

The Board adopts the Referee's c o n c l u s i o n s of law on the 
e x t e n t i s s u e . 

ORDER 

The Referee's order dated December 21, 1987 i s rever s e d 
i n p a r t . The s e l f - i n s u r e d employer s h a l l pay c l a i m a n t temporary 
t o t a l d i s a b i l i t y compensation f o r the p e r i o d from January 21 
throu g h A p r i l 3, 1987. The employer i s a u t h o r i z e d t o o f f s e t t h i s 
payment a g a i n s t any f u t u r e awards o f permanent p a r t i a l d i s a b i l i t y 
on t h i s c l a i m . Claimant's a t t o r n e y i s awarded a fee of 25 p e r c e n t 
o f t h e i n c r e a s e d compensation g r a n t e d by t h i s o r d e r , not t o exceed 
$3,800. A c l i e n t - p a i d f e e of $599.50 f o r s e r v i c e s on Board review 
i s approved. 

JOSE L. ALTAMIRANO, Claimant WCB 86-14286 
Steven C. Yates, Claimant's Attorney March 8, 1989 
Lester Huntsinger (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Garaventa's o r d e r t h a t : (1) d e c l i n e d t o f i n d c l a i m a n t ' s back 
i n j u r y c l a i m p r e m a t u r e l y c l o s e d ; (2) awarded 20 p e r c e n t (64 
degrees) unscheduled permanent d i s a b i l i t y f o r a back i n j u r y , 
whereas a December 30, 1986 D e t e r m i n a t i o n Order had awarded no 
permanent d i s a b i l i t y ; (3) upheld t h e SAIF C o r p o r a t i o n ' s p a r t i a l 
d e n i a l of c l a i m a n t ' s c u r r e n t b i l a t e r a l knee c o n d i t i o n ; and ( 4 ) 
d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e ' f o r an a l l e g e d l y 
unreasonable d e n i a l . SAIF c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t 
c l a i m a n t ' s permanent d i s a b i l i t y award should be e l i m i n a t e d . We 
a f f i r m i n p a r t and rev e r s e i n p a r t . 

ISSUES 

1. Whether c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y on November 20, 1986. 

2. The e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

3. Whether SAIF's October 10, 1986 p a r t i a l d e n i a l of 
b i l a t e r a l knee c o n d i t i o n should be upheld. 

4. Was SAIF's October 10, 1986 d e n i a l unreasonable. 

FINDINGS OF FACT 

On October 1 1, 1985, c l a i m a n t , a 26 year o l d l a b o r e r 
w i t h a 9 t h grade Mexican e d u c a t i o n , s u s t a i n e d a compensable acute 
t h o r a c i c s p r a i n w i t h a s s o c i a t e d lumbosacral s p r a i n and c e r v i c a l 
s t r a i n w h i l e d i g g i n g t r e e s f o r a n u r s e r y . To r e l i e v e p a l p a b l e 
muscle spasms and p a i n , he was t r e a t e d w i t h c h i r o p r a c t i c 
m a n i p u l a t i o n , p h y s i o t h e r a p y , e x e r c i s e s , and r e s t by Dr. B u t t l e r . 
C h i r o p r a c t i c t r e a t m e n t p r o v i d e d temporary r e l i e f . 

Claimant c o n t i n u e d t o t r e a t w i t h Dr. B u t t l e r one t i m e 
per week. I n e a r l y May, 1986 he drove by car t o Mexico and stayed 
t h e r e f o r one month. He sought no medical t r e a t m e n t u n t i l he 
r e t u r n e d t o Dr. B u t t l e r , who c o n t i n u e d t o c o n s i d e r him not 
m e d i c a l l y s t a t i o n a r y and i n need of f u r t h e r c u r a t i v e t r e a t m e n t . 
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On June 26, 1986, Dr. B u t t l e r r e l e a s e d c l a i m a n t t o m o d i f i e d work. 
L i m i t a t i o n s i n c l u d e d no heavy l i f t i n g , no r e p e t i t i o u s l i g h t t o 
moderate l i f t i n g and no r e p e t i t i o u s bending or t w i s t i n g from t h e 
w a i s t . 

V o c a t i o n a l s e r v i c e s were i n i t i a t e d on March 7, 1986. 
Claimant's work h i s t o r y i s l i m i t e d t o outdoor n u r s e r y and farm 
l a b o r i n t h e medium t o heavy range. The v o c a t i o n a l c o u n s e l o r 
i d e n t i f i e d t r a n s f e r a b l e s k i l l s i n outdoor p r o f e s s i o n s . Dr. 
B u t t l e r a l s o approved a gas s t a t i o n a t t e n d a n t p o s i t i o n . On June 
27, 1986, however, c l a i m a n t d e c l i n e d f u r t h e r v o c a t i o n a l s e r v i c e s , 
choosing i n s t e a d t o pursue seasonal farm l a b o r j o b s . 

On September 29, 1986, the Orthopaedic C o n s u l t a n t s 
examined c l a i m a n t . F o l l o w i n g review of c l a i m a n t ' s e x t e n s i v e 
h i s t o r y and a p h y s i c a l e x a m i n a t i o n , they diagnosed a r e s o l v e d 
l u m b o s a c r a l s t r a i n , d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y and 
i n d i c a t e d no f u r t h e r t r e a t m e n t was necessary. The C o n s u l t a n t s 
noted t h a t c l a i m a n t had some episodes of soreness i n the f r o n t o f 
both knees. F i n d i n g no s i g n i f i c a n t permanent back i m p a i r m e n t , 
t h e y recommended t h a t c l a i m a n t r e t u r n t o h i s p r e v i o u s o c c u p a t i o n 
w i t h o u t l i m i t a t i o n s . 

Dr. B u t t l e r began t r e a t i n g c l a i m a n t ' s knee problems i n 
June 1986. Due t o h i s knee p a i n , he was r e s t r i c t e d from k n e e l i n g 
or s q u a t t i n g . Claimant had no knee problems p r i o r t o h i s October 
11, 1985 back i n j u r y . On October 3, 1986, Dr. B u t t l e r a d v i s e d 
SAIF t h a t c l a i m a n t was s u f f e r i n g secondary b i l a t e r a l knee s p r a i n 
due t o overuse, of which t he major c o n t r i b u t i n g cause was t h e l a c k 
of low back s t r e n g t h and mo t i o n . Dr. B u t t l e r concluded t h a t these 
r e s t r i c t i o n s p r e v e n t e d c l a i m a n t from bending a t the w a i s t . There 
i s no med i c a l o p i n i o n t o the c o n t r a r y . SAIF r e c e i v e d Dr. 
B u t t l e r ' s r e p o r t on October 6, 1986. SAIF i s s u e d i t s d e n i a l o f 
the b i l a t e r a l knee c o n d i t i o n on October 10, 1986. 

Dr. Gambee, o r t h o p e d i s t , examined c l a i m a n t on November 
20, 1986. He diagnosed a low back s t r a i n but found no o b j e c t i v e 
evidence o f impairment. He saw no i n d i c a t i o n f o r f u r t h e r m e d i c a l 
management or t h e r a p e u t i c t r e a t m e n t . I n f a c t , f u r t h e r t r e a t m e n t 
was f e l t t o be d e l e t e r i o u s from a p s y c h o l o g i c a l s t a n d p o i n t . Dr. 
Gambee opined t h a t c l a i m a n t had no permanent r e s i d u a l and 
recommended a r e t u r n t o e i t h e r m o d i f i e d work or h i s r e g u l a r j o b 
w i t h i n i t i a l s h e l t e r i n g . 

A December 30, 1986 D e t e r m i n a t i o n Order d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y as of November 20, 1986. Claimant 
was awarded p e r i o d s of temporary d i s a b i l i t y , but no award o f 
permanent d i s a b i l i t y . 

Dr. B u t t l e r d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as of 
January 19, 1987. He d e s c r i b e d moderate permanent impairment 
m a n i f e s t e d as p a i n and s t i f f n e s s , dependent on p h y s i c a l a c t i v i t y . 
Claimant was r e l e a s e d f o r m o d i f i e d work, s u b j e c t t o h i s p r e v i o u s 
p h y s i c a l r e s t r i c t i o n s . A d d i t i o n a l l y , c l a i m a n t was r e s t r i c t e d from 
k n e e l i n g and s q u a t t i n g due t o the p a i n i n h i s knees. 

Claimant was r e f e r r e d t o Dr. Poulson, o r t h o p e d i s t , on 
February 3, 1987. Upon e x a m i n a t i o n , c l a i m a n t e x h i b i t e d f u l l 
ranges of motion of both t h e c e r v i c a l and dorsolumbar s p i n e . Dr. 
Poulson diagnosed c h r o n i c c e r v i c a l and lumbar s t r a i n w i t h no 
impairment. However, i t was f e l t t h a t c l a i m a n t had a m i l d 
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d i s a b i l i t y based on t o l e r a b l e , r e c u r r e n t back p a i n . Dr. Poulson 
recommended t h a t c l a i m a n t r e t u r n t o r e g u l a r employment f o l l o w i n g a 
work hardening program. 

Claimant's compensable low back i n j u r y caused him t o 
become more r e l i a n t on h i s knees. T h i s overuse m a t e r i a l l y 
c o n t r i b u t e d t o h i s b i l a t e r a l knee s p r a i n and m y a l g i a . 

CONCLUSIONS OF LAW 

Premature Claim C l o s u r e 

Claims s h a l l not be c l o s e d nor temporary d i s a b i l i t y 
compensation t e r m i n a t e d i f the worker's c o n d i t i o n has not become 
m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). An i n j u r e d worker w i l l be 
c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r m a t e r i a l 
improvement would reasonably be expected from m e d i c a l t r e a t m e n t , 
or the passage of t i m e . ORS 656.005(17). 

I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was not 
m e d i c a l l y s t a t i o n a r y when the c l a i m was c l o s e d . Brad T. G r i b b l e , 
37 Van N a t t a 92 ( 1 9 8 5 ) . The r e s o l u t i o n of the m e d i c a l l y 
s t a t i o n a r y date i s p r i m a r i l y a medical q u e s t i o n based on competent 
med i c a l evidence. Harmon v. SAIF, 54 Or App 121, 125 ( 1 9 8 5 ) ; 
A u s t i n v. SAIF, 48 Or App 7, 12 ( 1 9 8 0 ) ; Dennis Kurovsky, 35 Van 
N a t t a 58, 60 ( 1 9 8 3 ) . 

We g e n e r a l l y d e f e r t o a t r e a t i n g p h y s i c i a n ' s o p i n i o n on 
the m e d i c a l l y s t a t i o n a r y q u e s t i o n unless t h e r e are p e r s u a s i v e 
reasons not t o do so. Weiland v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . 

Here, Dr. B u t t l e r was the t r e a t i n g p h y s i c i a n from 
b e g i n n i n g t o end. He was i n the best p o s i t i o n t o express an 
o p i n i o n r e g a r d i n g c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e . There i s , 
however, a c o n f l i c t i n medical o p i n i o n r e g a r d i n g t h e m e d i c a l l y 
s t a t i o n a r y date which r e q u i r e s us t o weigh the evidence. On 
September 29, 1986, the Orthopaedic C o n s u l t a n t s , composed of two 
o r t h o p a e d i c surgeons and a n e u r o l o g i s t , s t a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was s t a t i o n a r y . On November 20, 1986, Dr. Gambee, 
o r t h o p e d i s t , reached the same c o n c l u s i o n . F i n a l l y , on January 19, 
1987, Dr. B u t t l e r s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y . 

The persuasiveness of the medical evidence depends 
l a r g e l y upon t h e reasons g i v e n i n s u p p o r t of t h e i r r e s p e c t i v e 
p o s i t i o n . Dr. B u t t l e r d i d not i n d i c a t e why c l a i m a n t ' s c o n d i t i o n 
was not m e d i c a l l y s t a t i o n a r y u n t i l January 19, 1987. The work 
r e s t r i c t i o n s were the same i n January 1987 as t h e y were i n June 
1986. There i s no evidence t h a t f u r t h e r m a t e r i a l improvement was 
reasonably expected from medical t r e a t m e n t , or the passage of t i m e 
a f t e r November 20, 1986 . Alth o u g h Dr. B u t t l e r was i n t h e best-
p o s i t i o n t o express an o p i n i o n r e g a r d i n g the m e d i c a l l y s t a t i o n a r y 
d a t e , he gave no reasons t o sup p o r t t h a t o p i n i o n . 

On the o t h e r hand, Dr. Gambee found no i n d i c a t i o n of any 
permanent r e s i d u a l . This o p i n i o n supported the Orthopaedic 
C o n s u l t a n t s p r i o r c o n c l u s i o n s . Furthermore, Dr. Gambee found 
c l a i m a n t m e d i c a l l y s t a t i o n a r y because t h e r e was: (1) no o b j e c t i v e 
evidence t o s u p p o r t h i s s u b j e c t i v e c o m p l a i n t s ; and (2) no 
i n d i c a t i o n f o r f u r t h e r medical t r e a t m e n t . We agree w i t h t h e 
Referee and are more persuaded by the o p i n i o n s of the O r t h o p a e d i c 
C o n s u l t a n t s and of Dr. Gambee t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on November 20, 1986, a t the l a t e s t . 
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Extent of Permanent P a r t i a l D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g permanent d i s a b i l i t y i s the 
permanent l o s s of e a r n i n g c a p a c i t y due t o the compensable i n j u r y . 
E a r n i n g c a p a c i t y i s d e f i n e d as "the a b i l i t y t o o b t a i n and h o l d 
g a i n f u l employment i n the broad f i e l d of g e n e r a l o c c u p a t i o n s , 
t a k i n g i n t o c o n s i d e r a t i o n such f a c t o r s as age, e d u c a t i o n , 
impairment and a d a p t a b i l i t y t o pe r f o r m a g i v e n j o b . " ORS 
656.214(5); H a r w e l l v. Argonaut Insurance Co., 296 Or 505, 510 
(19 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (1 9 8 2 ) . A 
c l a i m a n t i s a competent w i t n e s s t o t e s t i f y as t o the p a i n he 
s u f f e r s and h i s i m p a i r e d a b i l i t y t o pe r f o r m p h y s i c a l l a b o r as a 
r e s u l t of t h a t p a i n . H a r w e l l v. Argonaut I n s . Co., supra. 

At h e a r i n g , c l a i m a n t was a 26 year o l d l a b o r e r w i t h a 
n i n t h grade Mexican e d u c a t i o n , who had r e j e c t e d v o c a t i o n a l 
a s s i s t a n c e i n f a v o r of r e t u r n i n g t o h i s r e g u l a r work of farm 
l a b o r . 

There i s a marked d i s c r e p a n c y between t he e v a l u a t i o n s o f 
Dr. B u t t l e r , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , and the r e m a i n i n g 
t h r e e examiners: The Orthopaedic C o n s u l t a n t s , Dr. Gambee and Dr. 
Poulson. Dr. B u t t l e r r e p e a t e d l y d e s c r i b e d r a t h e r s i g n i f i c a n t 
impairment and the need f o r c o n t i n u e d t r e a t m e n t . The r e m a i n i n g 
p h y s i c i a n s , however, found no o b j e c t i v e impairment. A l l agreed 
t h a t c l a i m a n t c o u l d r e t u r n t o h i s r e g u l a r work. 

Claimant's month l o n g e x c u r s i o n t o Mexico i n May 1986 
w i t h o u t t r e a t m e n t demonstrated t h a t he was not as p h y s i c a l l y 
d i s a b l e d as d e s c r i b e d by Dr. B u t t l e r . A l s o , c l a i m a n t t e r m i n a t e d 
h i s v o c a t i o n a l a s s i s t a n c e , choosing t o r e t u r n t o farm l a b o r . 
These a c t i o n s suggest t h a t c l a i m a n t c o n s i d e r e d h i m s e l f p h y s i c a l l y 
capable of p e r f o r m i n g t h e work a c t i v i t i e s of h i s former 
o c c u p a t i o n . 

A f t e r c o n s i d e r i n g the medical and l a y t e s t i m o n y , we f i n d 
c l a i m a n t ' s p h y s i c a l impairment t o be m i n i m a l , based on s u b j e c t i v e 
p a i n . 

F o l l o w i n g our review of the medical and l a y evi d e n c e , 
and c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l impairment, young age, l i m i t e d 
e d u c a t i o n and work ex p e r i e n c e , we conclude t h a t an award of 20 
per c e n t unscheduled permanent d i s a b i l i t y a p p r o p r i a t e l y compensates 
c l a i m a n t f o r h i s compensable i n j u r y . A c c o r d i n g l y , we agree w i t h 
the Referee's award of permanent d i s a b i l i t y . 

C o m p e n s a b i l i t y of Knee C o n d i t i o n 

When a compensable i n j u r y c r e a t e s "spreading 
d i s a b i l i t y , " the employer r e s p o n s i b l e f o r the o r i g i n a l i n j u r y w i l l 
a l s o be r e s p o n s i b l e f o r any subsequent c o n d i t i o n which a r i s e s as a 
d i r e c t consequence of the o r i g i n a l i n j u r y . Florence v. SAIF, 55 
Or App 467 (1 9 8 1 ) . Claimant must show t h a t t h e o r i g i n a l i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o the symptomatology of the subsequent 
c o n d i t i o n b e f o r e he i s e n t i t l e d t o r e c e i v e medical s e r v i c e s f o r 
t h a t subsequent c o n d i t i o n . Florence v. SAIF, supra. 

I n the present case, Dr. B u t t l e r found t h a t t h e major 
c o n t r i b u t i n g cause of c l a i m a n t ' s knee c o n d i t i o n was the l a c k of 
low back s t r e n g t h and ranges of motion caused by t h e o r i g i n a l 
compensable i n j u r y . The r e s u l t i n g low back p a i n p r e v e n t e d 
c l a i m a n t from u s i n g h i s back t o bend over. I n c r e a s e d r e l i a n c e on 
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the knees caused b i l a t e r a l knee s p r a i n and m y a l g i a . Dr. B u t t l e r 
began t r e a t i n g t h i s knee c o n d i t i o n i n June 1986. There i s no 
o p i n i o n t h a t such t r e a t m e n t was unnecessary. As a r e s u l t o f t h i s 
c o n d i t i o n , c l a i m a n t was r e s t r i c t e d from k n e e l i n g or s q u a t t i n g . 
There i s no m e d i c a l evidence c o n t r a r y t o Dr. B u t t l e r ' s o p i n i o n . 

We conclude t h a t t he compensable back i n j u r y caused 
c l a i m a n t t o become more r e l i a n t on h i s knees. This overuse 
m a t e r i a l l y c o n t r i b u t e d t o the b i l a t e r a l knee s p r a i n and m y a l g i a . 
Inasmuch as c l a i m a n t ' s compensable back i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o h i s c u r r e n t b i l a t e r a l knee c o n d i t i o n , SAIF i s 
r e s p o n s i b l e f o r h i s c u r r e n t knee t r e a t m e n t . 

T h e r e f o r e , we d i s a g r e e w i t h t he Referee and se t a s i d e 
SAIF's p a r t i a l d e n i a l . 

P e n a l t i e s and A t t o r n e y Fees f o r Unreasonable D e n i a l of 
B i l a t e r a l Knee C o n d i t i o n 

I f an i n s u r e r unreasonably r e f u s e s t o pay compensation, 
the i n s u r e r s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 
p e r c e n t of the amounts then due p l u s any a t t o r n e y fees which may 
be assessed under ORS 656.382. ORS 656.262(10). I f SAIF's 
October 10, 1986 d e n i a l was unreasonable, c l a i m a n t i s e n t i t l e d t o 
p e n a l t i e s and a t t o r n e y fees under ORS 656.262(10). See 
Devereaux v. North P a c i f i c I n s . Co., 74 Or App 388 ( 1 9 8 5 ) ; 
Nelson v. SAIF, 49 Or App 111 (1980); Mavis v. SAIF, 45 Or App 
1059 (19 8 0 ) . 

On September 29, 1986, the Orthopaedic C o n s u l t a n t s 
reviewed x-rays of c l a i m a n t ' s knees and. found no bony 
a b n o r m a l i t i e s . Dr. B u t t l e r ' s October 3, 1986 r e p o r t was r e c e i v e d 
by SAIF on October 6, 1986. That r e p o r t documented the m a t e r i a l 
r e l a t i o n s h i p between the compensable low back c o n d i t i o n and 
subsequent symptomatology i n both knees. Work r e s t r i c t i o n s 
i n c l u d e d no k n e e l i n g or s q u a t t i n g due t o knee p a i n . 

SAIF i s s u e d i t s d e n i a l on October 10, 1986. I t was 
unable t o accept r e s p o n s i b i l i t y f o r the knee c o n d i t i o n f o r the 
reason t h a t t h e r e was no documented r e l a t i o n s h i p between the work 
i n j u r y o c c u r r i n g October 1 1 , 1985 and t h e knee problems. Based on 
the Orthopaedic C o n s u l t a n t ' s September 29, 1986 r e p o r t , we f i n d 
t h a t SAIF's October 10, 1986 d e n i a l was not unreasonable. 
T h e r e f o r e , c l a i m a n t i s not e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e . 

A t t o r n e y Fee f o r S e r v i c e s on Review 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
rea s o n a b l e , c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered a t 
h e a r i n g and on Board review c o n c e r n i n g the p a r t i a l d e n i a l i s s u e . 
See ORS 656.382(2). Such a fee i s d e f i n e d as an "assessed f e e . " 
OAR 438-15-005(2). However, we cannot award an assessed f e e 
unless c l a i m a n t ' s counsel f i l e s a statement of s e r v i c e s . See OAR 
438-15-010(5). Because no statement of s e r v i c e s has been r e c e i v e d 
t o d a t e , an assessed fee s h a l l not be awarded. 

ORDER 

The Referee's order dated May 1 1 , 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s October 11, 
1986 d e n i a l i s s e t aside and the c l a i m i s remanded t o SAIF f o r 
p r o c e s s i n g a c c o r d i n g t o law. The remainder of the Referee's or d e r 
i s a f f i r m e d . 
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STANLEY B. BENSON, Claimant WCB 86-12926 
Welch, et al ., Claimant's Attorneys March 8, 1989 
Thomas Sheridan (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee F i n k ' s 
o r d e r t h a t g r a n t e d c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y 
f o r an i n j u r y t o h i s low back and l e f t l e g , i n l i e u of an award by 
D e t e r m i n a t i o n Order of 25 pe r c e n t (80 degrees) unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r the low back, 80 p e r c e n t (120 
degrees) scheduled permanent p a r t i a l d i s a b i l i t y f o r t h e l o s s o f 
the use or f u n c t i o n of the l e f t l e g , and 15 p e r c e n t (22.5 degrees) 
scheduled permanent p a r t i a l d i s a b i l i t y f o r the l o s s o f the use or 
f u n c t i o n of the r i g h t l e g . F u r t h e r , SAIF r e q u e s t s a u t h o r i z a t i o n 
t o o f f s e t permanent p a r t i a l d i s a b i l i t y p a i d subsequent t o the date 
c l a i m a n t was deemed permanently and t o t a l l y d i s a b l e d a g a i n s t 
permanent t o t a l d i s a b i l i t y b e n e f i t s payable pursuant t o t h e 
Referee's o r d e r . We a f f i r m . 

ISSUES 

The i s s u e s on review are permanent t o t a l d i s a b i l i t y , and 
when the i n s u r e r must request a u t h o r i z a t i o n f o r o f f s e t . 

FINDINGS OF FACT 

Cl a i m a n t , age 64, s u s t a i n e d a compensable low back and 
l e g i n j u r y on March 18, 1977, f o l l o w i n g a l o g g i n g a c c i d e n t a t a 
lumber m i l l . Claimant had worked f o r t h e employer s i n c e 1951 as a 
lo g s c a l e r . 

Claimant i n i t i a l l y t r e a t e d w i t h Dr. S t a v e r , 
o r t h o p e d i s t . Dr. Staver diagnosed f r a c t u r e s of the t i b i a and 
f i b u l a . A f t e r a t t e m p t s a t c l o s e d r e d u c t i o n , t h e f r a c t u r e was 
r e a l i g n e d w i t h open r e d u c t i o n and p l a t e f i x a t i o n . 

On A p r i l 20, 1977, Dr. Hauge, surgeon, o p e r a t e d and 
performed a p e d i c l e g r a f t , r i g h t l e g , and lumbar laminectomy, 
L5-S1. Claimant was a f f o r d e d good r e l i e f by the laminectomy. 

I n May 1977, Dr. Grossenbacher, o r t h o p e d i s t , removed t h e 
p l a t e and performed a s k i n g r a f t . 

On January 16, 1978, Dr. Grossenbacher noted t h a t 
c l a i m a n t ' s l e g f r a c t u r e had not healed and e s t i m a t e d the 
p o s s i b i l i t y of union w i t h o u t a d d i t i o n a l s u r g i c a l i n t e r v e n t i o n a t 
30 p e r c e n t . On A p r i l 17, 1978, c l a i m a n t underwent an i l i a c bone 
g r a f t t o h i s nonunion l e f t t i b i a . 

On J u l y 24, 1978, Dr. Grossenbacher r e p o r t e d t h a t 
c l a i m a n t ' s l e g f r a c t u r e and r i g h t l e g wound were h e a l i n g . He 
noted t h a t c l a i m a n t e x h i b i t e d i n c o m p l e t e nerve d e f i c i t , secondary 
t o h i s back i n j u r y . Dr. Grossenbacher ad v i s e d t h a t c l a i m a n t was 
a c t i v e l y t r e a t i n g and not m e d i c a l l y s t a t i o n a r y . 

On October 27, 1978, Dr. Grossenbacher r e p o r t e d 
i n c o m p l e t e h e a l i n g of the t i b i a . He noted t h a t c l a i m a n t had 
s l i p p e d and f a l l e n w h i l e s h o v e l i n g snow, and had f r a c t u r e d h i s 
l e f t femur. On December 4, 1978, Dr. Grossenbacher performed an 
osteotomy of c l a i m a n t ' s l e f t f i b u l a . 
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On October 10, 1979, Dr. Grossenbacher r e p o r t e d t h a t 
c l a i m a n t ' s t i b i a had p r o b a b l y healed a f t e r the bone g r a f t . An 
a c t i v e r e h a b i l i t a t i o n program f o r h i s lower e x t r e m i t y was 
i n s t i t u t e d . 

On June 4, 1980, the Orthopaedic C o n s u l t a n t s performed 
an independent medical e x a m i n a t i o n . They found c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y . A "below-knee" amputation was suggested due 
t o c l a i m a n t ' s c o n s i d e r a b l e d e f i c i t i n h i s l e g and a n k l e . 
Dr. Grossenbacher c o n c u r r e d , but s t a t e d t h a t c l a i m a n t would never 
c o n s i d e r , nor would he recommend an a m p u t a t i o n . On J u l y 14, 1980, 
c l a i m a n t underwent a s u r g i c a l e l e c t r o s t i m u l a t i o n i m p l a n t designed 
t o promote the h e a l i n g of h i s f r a c t u r e . 

I n December 1980, c l a i m a n t had a massive m y o c a r d i a l 
i n f a r c t i o n . Dr. Grossenbacher r e p o r t e d t h a t c l a i m a n t was t o t a l l y 
d i s a b l e d and not employable due t o h i s t i b i a , back i n j u r y , and 
h e a r t a t t a c k . 

On March 24, 1981, Dr. Grossenbacher r e p o r t e d t h a t 
c l a i m a n t was having drainage a t the f r a c t u r e s i t e , due t o c h r o n i c 
s e p s i s . Treatment f o r h i s nonunion f r a c t u r e now c o n s i s t e d of 
a m b u l a t i o n w i t h compression w e i g h t b e a r i n g . 

On J u l y 9, 1981, Dr. Hauge performed a s k i n g r a f t and 
debridement of c l a i m a n t ' s lower e x t r e m i t y u l c e r . 

On January 25, 1982, Dr. Grossenbacher r e p o r t e d t h a t 
c l a i m a n t ' s t i b i a was h e a l i n g . He noted a q u a r t e r s i z e d area of 
s k i n breakdown exposing the t i b i a . Dr. Grossenbacher s t a t e d t h a t 
c l a i m a n t was not employable. 

On September 13, 1982, c l a i m a n t underwent s u r g i c a l 
debridement of d e v i t a l i z e d t i s s u e and u l c e r , and sequestrum and 
debridement of bone t o h i s l e f t lower e x t r e m i t y . 

I n January 1984, w i t h Dr. Grossenbacher's p e r m i s s i o n , 
c l a i m a n t began r e c e i v i n g v o c a t i o n a l a s s i s t a n c e . T h e r e a f t e r , 
c l a i m a n t c o n t i n u e d t o e x p e r i e n c e medical problems and h i s case was 
c l o s e d . 

On October 16, 1984, Dr. Grossenbacher r e p o r t e d t h a t 
c l a i m a n t ' s t i b i a had achieved e a r l y h e a l i n g . Claimant was taken 
out of a c a s t and put i n t o a permanent l e g brace. Claimant's 
u l c e r had not healed. His c o n d i t i o n improved, but he was not 
m e d i c a l l y s t a t i o n a r y . 

On A p r i l 30, 1985, c l a i m a n t was deemed o r t h o p e d i c a l l y 
s t a b l e and m e d i c a l l y s t a t i o n a r y . Dr. Grossenbacher noted t h a t 
c l a i m a n t c o n t i n u e d t o have o s t e o m y e l i t i s w i t h a d r a i n i n g wound. 

On June 16, 1985, c l a i m a n t sought t r e a t m e n t from 
Dr. G r i f f i t h , c a r d i o l o g i s t , and Dr. C a r l s e n , surgeon. Dr. C a r l s e n 
performed an i r r i g a t i o n and debridement, and s k i n g r a f t of 
c l a i m a n t ' s l e g u l c e r . Claimant was t r e a t e d w i t h a h i g h dose of 
p a r e n t e r a l a n t i b i o t i c t h e r a p y . Dr. G r i f f i t h found c l a i m a n t t o 
have a t h e r o s c l e r o t i c c o r o n a r y v a s c u l a r d i s e a s e , s t a t u s p o s t 
m y o c a r d i a l i n f a r c t i o n , h y p o t h y r o i d i s m , h y p e r c h o l e s t e r o l e m i a , 
a t h e r o s c l e r o t i c p e r i p h e r o v a s c u l a r d i s e a s e , and p l e u r i t i c chest 
p a i n . 

On October 14, 1985, Dr. B e r r y , surgeon, performed a 
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debridement and s k i n g r a f t t o c l a i m a n t ' s l e f t a n k l e . D u r i n g h i s 
h o s p i t a l i z a t i o n , Dr. C a r r o l l found c l a i m a n t t o have a p r o b a b l e 
r o t a t o r c u f f t e n o s y n o v i t i s , and m i l d impingement syndrome. He was 
t r e a t e d c o n s e r v a t i v e l y . 

On November 26, 1985, SAIF p a r t i a l l y denied c l a i m a n t ' s 
a r t h e r o s c l e r o t i c c o r o n a r y a r t e r y d i s e a s e , h y p o t h y r o i d i s m , and 
h y p e r t e n s i o n . 

On June 2, 1986, c l a i m a n t was found i n e l i g i b l e f o r 
v o c a t i o n a l a s s i s t a n c e , based upon a d e t e r m i n a t i o n t h a t he had 
d e c l i n e d a s s i s t a n c e or had r e t i r e d . 

On June 24, 1986, Dr. Grossenbacher r e p o r t e d t h a t 
c l a i m a n t was again m e d i c a l l y s t a t i o n a r y and o r t h o p e d i c a l l y 
s t a b l e . Dr. Grossenbacher r e p o r t e d c l a i m a n t was not employable 
due t o h i s l e g i n j u r y , a r t e r i o s c l e r o t i c h e a r t disease w i t h 
p r e v i o u s m y o c a r d i a l i n f a r c t i o n , presumptive b a c t e r i a l 
e n d o c a r d i t i s , and pr o b a b l e p e r i p h e r a l v a s c u l a r disease w i t h 
c l a u d i c a t i o n o f one b l o c k . 

On J u l y 9, 1986, the Orthopaedic C o n s u l t a n t s performed 
another independent medical e x a m i n a t i o n . They recommended no 
f u r t h e r t r e a t m e n t . Claimant's l e f t lower e x t r e m i t y impairment was 
r a t e d as mode r a t e l y severe. His lumbar impairment was found t o be 
m i l d . They found no evidence of a f u n c t i o n a l d i s t u r b a n c e . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated 
September 4, 1986, awarding c l a i m a n t 25 p e r c e n t unscheduled 
d i s a b i l i t y f o r h i s back i n j u r y , 80 p e r c e n t l o s s of h i s l e f t l e g , 
and 15 p e r c e n t l o s s of h i s r i g h t l e g . 

Claimant has an e l e v e n t h grade e d u c a t i o n . His work 
h i s t o r y i n v o l v e d 26 years of work i n a lumber m i l l . At the time 
of h i s i n j u r y he was p e r f o r m i n g medium work as a lumber s c a l e r . 
Claimant has not r e c e i v e d r e t r a i n i n g . He i s f i t o n l y f o r 
sedentary work. Claimant has a moderately-severe l e g impairment 
and a m i l d back impairment. I t i s f u t i l e f o r c l a i m a n t t o seek 
work . 

CONCLUSIONS OF LAW 

The Referee found t h a t c l a i m a n t was permanently and 
t o t a l l y d i s a b l e d . He a l s o found c l a i m a n t c r e d i b l e . A d d i t i o n a l l y , 
he found t h a t c l a i m a n t was not impeached by s u r v e i l l a n c e f i l m s 
showing him doing l i m i t e d g a r d e n i n g . 

To prove e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , 
c l a i m a n t must e s t a b l i s h t h a t he i s unable t o pe r f o r m any work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656.206(1 ) ( a ) ; W i l s o n v . 
Weyerhaeuser, 30 Or App 403 (1977). Claimant i s not t o t a l l y 
i n c a p a c i t a t e d on a p h y s i c a l or medical b a s i s . Consequently, 
c l a i m a n t can p r e v a i l o n l y by p r o v i n g t h a t he f a l l s w i t h i n the 
s o - c a l l e d " o d d - l o t " d o c t r i n e . Under t h a t d o c t r i n e , a d i s a b l e d 
person, w i t h some r e s i d u a l p h y s i c a l c a p a c i t y , may s t i l l be 
permanently and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n of h i s 
p h y s i c a l c o n d i t i o n and c e r t a i n nonmedical f a c t o r s , such as age, 
e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , 
mental c a p a c i t y and em o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade 
Co., 72 Or App 397 (198 5 ) . L a s t l y , under t he " o d d - l o t " d o c t r i n e , 
c l a i m a n t must demonstrate t h a t he i s w i l l i n g t o r e - e n t e r t h e work 
f o r c e and t h a t he has made reasonable e f f o r t s t o do so. F a i l u r e 
t o look f o r work may be c o n s i d e r e d reasonable when such a t t e m p t s 
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would o b v i o u s l y be f u t i l e . See Butcher v. SAIF, 45 Or App 318 
( 1 9 8 3 ) . 

The medical evidence e s t a b l i s h e s t h a t c l a i m a n t s u f f e r e d 
m o d e r a t e l y severe i n j u r i e s t o h i s l e g s and a m i l d back i n j u r y . 
The i n j u r y t o h i s lumbar spin e was s u r g i c a l l y c o r r e c t e d w i t h a 
laminectomy. He c o n t i n u e s t o s u f f e r p a i n from the r e s u l t i n g 
p e r i p h e r a l nerve i n j u r y t o h i s l e g . The compound f r a c t u r e t o h i s 
t i b i a e v e n t u a l l y healed f o l l o w i n g m u l t i p l e o p e r a t i v e p r o c e d u r e s . 
As a r e s u l t of the s u r g e r i e s , c l a i m a n t ' s l e f t l e g i s one and 
o n e - h a l f inches s h o r t e r than h i s r i g h t l e g , i n t u r n a f f e c t i n g h i s 
o v e r a l l p o s t u r e . He i s r e q u i r e d t o wear a l e g brace. 
Dr. Grossenbacher, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r a t e d h i s 
impairment as moderately severe. He d e s c r i b e d t h e l e f t l e g 
impairment as equal t o a below the knee a m p u t a t i o n . 
Dr. Grossenbacher d i d not s e p a r a t e l y r a t e c l a i m a n t ' s low back 
c o n d i t i o n . The s t a f f of Orthopaedic C o n s u l t a n t s opined t h a t 
c l a i m a n t ' s l e f t lower e x t r e m i t y impairment was m o d e r a t e l y severe 
and h i s back impairment was m i l d . 

Claimant t e s t i f i e d t h a t he i s l i m i t e d i n w a l k i n g , and 
must u t i l i z e h i s l e g brace a t a l l t i m e s . He has d i f f i c u l t y 
c l i m b i n g s t a i r s , s i t t i n g , s t a n d i n g , and bending. Claimant s u f f e r s 
from p a i n i f he o v e r e x e r t s d u r i n g p h y s i c a l a c t i v i t y . He t a k e s 
m e d i c a t i o n t o c o n t r o l h i s p a i n . F u r t h e r , he r e q u i r e s a s s i s t a n c e 
w i t h a c t i v i t i e s of d a i l y l i v i n g . A d d i t i o n a l l y , d r i v i n g l o n g 
d i s t a n c e s causes him t o s u f f e r from low back p a i n . 

SAIF contends t h a t c l a i m a n t ' s t e s t i m o n y s h o u l d be 
a f f o r d e d l i t t l e w e i g h t because s u r v e i l l a n c e f i l m s show him 
g a r d e n i n g . I t argues t h a t g ardening i n v o l v e s a l l a c t i v i t i e s which 
c l a i m a n t t e s t i f i e d t h a t he was l i m i t e d i n or unable t o p e r f o r m 
because of p a i n . 

A f t e r v i e w i n g the f i l m s , we agree w i t h the Referee and 
f i n d t h a t they d i d not impeach c l a i m a n t ' s t e s t i m o n y . The f i l m s 
show c l a i m a n t on h i s hands and knees p u l l i n g weeds w h i l e 
f r e q u e n t l y changing p o s i t i o n s . He was a b l e t o push a wheelbarrow 
a s h o r t d i s t a n c e and used a shovel o n l y t o break ground, a t a s k he 
t e s t i f i e d he c o u l d have done w i t h h i s hands. 

SAIF a l s o contends t h a t c l a i m a n t i s p r e c l u d e d from an 
award of permanent t o t a l d i s a b i l i t y because he f a i l e d t o e s t a b l i s h 
t h a t a j o b search would be f u t i l e , has made no e f f o r t t o seek 
work, and refused, v o c a t i o n a l a s s i s t a n c e . A l t e r n a t i v e l y , i t argues 
t h a t c l a i m a n t i s not e n t i t l e d t o such an award because he 
v o l u n t a r i l y r e t i r e d , as evidenced by S o c i a l S e c u r i t y d i s a b i l i t y 
and r e t i r e m e n t b e n e f i t s . We d i s a g r e e . 

The mere f a c t t h a t c l a i m a n t has been r e c e i v i n g S o c i a l 
S e c u r i t y d i s a b i l i t y b e n e f i t s s i n c e 1977 when he was i n j u r e d i s not 
d i s p o s i t i v e i n d e t e r m i n i n g whether he has withdrawn from the 
w o r k f o r c e . Chapel of Memories v. Davis, 91 Or App 232 n. 3 
( 1 9 8 8 ) . F u r t h e r m o r e , c l a i m a n t ' s r e c e i p t of r e t i r e m e n t b e n e f i t s or 
d e c i s i o n t o r e t i r e does not p r e c l u d e him from an award o f 
permanent t o t a l d i s a b i l i t y . See Grace L. Stephen, 39 Van N a t t a 
1045 ( 1 9 8 7 ) , a f f i r m e d SAIF v. Stephen, 93 Or app 217 ( 1 9 8 8 ) . 

Claimant has not looked f o r work on the a d v i c e of h i s 
t r e a t i n g d o c t o r who has r e p e a t e d l y s t a t e d t h a t he was not 
employable and c o u l d not r e t u r n t o h i s former employment. 
F u r t h e r , c l a i m a n t has severe p h y s i c a l l i m i t a t i o n s and r e s t r i c t i o n s 
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on h i s a c t i v i t i e s . F u r t h e r , d e s p i t e being a r e t i r e d worker, t h e 
evidence s u p p o r t s t h e c o n c l u s i o n t h a t any a t t e m p t by c l a i m a n t t o 
p a r t i c i p a t e i n v o c a t i o n a l a s s i s t a n c e or t o l o c a t e work would have 
been f u t i l e . See Butcher v. SAIF, 45 Or App 318 (19 8 3 ) . As a 
r e s u l t , we f i n d t h a t c l a i m a n t has s a t i s f i e d t he seek work 
r e q u i r e m e n t o f ORS 656.206(3). 

C o n s i d e r i n g c l a i m a n t ' s m o d e r a t e l y severe i m p a i r m e n t , 
advancing age, l i m i t e d e d u c a t i o n , and l a c k of t r a n s f e r a b l e s k i l l s , 
we conclude t h a t t h e l a y and medical evidence preponderates i n 
f a v o r of an award o f permanent and t o t a l d i s a b i l i t y w i t h i n t h e 
meaning o f ORS. 656.206. 

SAIF seeks a u t h o r i z a t i o n f o r an o f f s e t f o r permanent 
p a r t i a l d i s a b i l i t y p a i d subsequent t o the date of h e a r i n g , when 
c l a i m a n t was deemed permanently and t o t a l l y d i s a b l e d . We d e c l i n e 
t o g r a n t SAIF a u t h o r i t y f o r an o f f s e t as the i s s u e was not r a i s e d 
a t h e a r i n g . See E l s i e L. H o b k i r k , 40 Van Na t t a 778 ( 1 9 8 8 ) ; 
Jack D. Easley, 40 Van N a t t a 775 (1988). 

C l a i m a n t ' s counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reasonable , c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w . See ORS 656.382(2). Such a fee i s d e f i n e d as an 
"assessed f e e . " OAR 438-15-005(2). However, we cannot award an 
assessed fee u n l e s s c l a i m a n t ' s counsel f i l e s a statement o f 
s e r v i c e s . See OAR 438-15-010(5). Because no statement o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an assessed fee s h a l l not be 
awarded. 

ORDER 

The Referee's order dated A p r i l 23, 1987 i s a f f i r m e d . 

RAYMOND R. BIRD, Claimant WCB 87-16838 
Olson Law Firm, Claimant's Attorney March 8, 1989 
S t a f f o r d H a z e l e t t , Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review of Referee Myers 1 o r d e r t h a t 
upheld the i n s u r e r ' s p a r t i a l d e n i a l r e l a t i n g t o h i s l e f t thumb and 
w r i s t . The Referee upheld the d e n i a l on the ground t h a t c l a i m a n t ' s 
c l a i m was b a r r e d by res j u d i c a t a . I f the Board r e v e r s e s t h e 
Referee on the res j u d i c a t a i s s u e , c l a i m a n t r e q u e s t s t h a t we remand 
the case t o the Referee f o r a d e c i s i o n on the m e r i t s . We conclude 
t h a t res j u d i c a t a does not bar c l a i m a n t ' s c l a i m , but r e j e c t h i s 
r e q u e s t f o r remand. On the m e r i t s , we set a s i d e the i n s u r e r ' s 
p a r t i a l d e n i a l . 

ISSUES 

1. Whether c l a i m a n t ' s c u r r e n t l e f t thumb and w r i s t 
c o n d i t i o n i s noncompensable as a ma t t e r of law by reason o f res 
j u d i c a t a . 

2. Whether the case should be remanded t o the Referee. 

3. The c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t l e f t thumb 
and w r i s t c o n d i t i o n . 
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FINDINGS OF FACT 

Claimant i n j u r e d h i s l e f t thumb and w r i s t i n the course 
o f h i s employment on J u l y 16, 1986 when he t r i p p e d and f e l l . 
C l a i m ant t r e a t e d i n i t i a l l y w i t h Dr. Wessels, a f a m i l y p r a c t i t i o n e r , 
who diagnosed a s p r a i n of the l e f t thumb and w r i s t . The i n s u r e r 
accepted c l a i m a n t ' s c l a i m f o r the i n j u r y on August 8, 1986. 

Claimant c o n t i n u e d t o experience p a i n and began t r e a t i n g 
w i t h Dr. B u r d e l l , a c h i r o p r a c t o r . Dr. B u r d e l l l a t e r r e f e r r e d 
c l a i m a n t t o Dr. E l l i s o n , a hand s p e c i a l i s t . Dr. E l l i s o n diagnosed 
a l e f t " t r i g g e r thumb" and c a r p a l t u n n e l syndrome and requested 
t h a t the i n s u r e r a u t h o r i z e s u r g e r y on the thumb. The i n s u r e r 
arranged independent medical examinations w i t h Dr. B u t t o n , a hand 
s p e c i a l i s t , and Dr. Turco, a p s y c h i a t r i s t . Both opined t h a t 
c l a i m a n t ' s symptoms were f u n c t i o n a l i n o r i g i n . Dr. B u t t o n 
recommended a g a i n s t s u r g e r y . 

On February 17, 1987, the i n s u r e r denied a u t h o r i z a t i o n of 
the s u r g e r y proposed by Dr. E l l i s o n . The reasons s t a t e d i n the 
d e n i a l l e t t e r were: 

" 1 . Medical evidence s t a t e s t h a t s u r g e r y t o 
your l e f t hand i s n e i t h e r reasonable nor 
necessary. 

"2. Your p r e s e n t d i s a b i l i t y i s a d i r e c t 
r e s u l t of an u n r e l a t e d p s y c h o l o g i c a l 
c o n d i t i o n which was not caused by, or 
worsened by, your J u l y 16, 1986 i n j u r y 
and/or employment w i t h [ t h e e m p l o y e r ] . " 
(Ex. 3 0 ) . 

Claimant c o n t i n u e d t o r e c e i v e c h i r o p r a c t i c t r e a t m e n t s 
f o r h i s hand from Dr. B u r d e l l . On May 26, 1987, the i n s u r e r 
d e n i e d payment of m edical b i l l s i t had r e c e i v e d from Dr. B u r d e l l . 
The b a s i s of the d e n i a l was t h a t " [ m ] e d i c a l evidence s t a t e s t h a t 
your p r e s e n t t r e a t m e n t i s not a d i r e c t r e s u l t of your accepted 
l e f t thumb and w r i s t s t r a i n . " (Ex. 3 7 ) . Claimant t i m e l y f i l e d 
r e q u e s t s f o r h e a r i n g on both of the i n s u r e r ' s d e n i a l s . The 
r e q u e s t s were l a t e r c o n s o l i d a t e d . For reasons not d i s c l o s e d i n 
the r e c o r d , c l a i m a n t s u b s e q u e n t l y withdrew h i s r e q u e s t s f o r 
h e a r i n g and an Order of D i s m i s s a l was i s s u e d by Referee Gary 
Peterson on August 6, 1987. 

C l a imant c o n t i n u e d t o e x p e r i e n c e p a i n i n h i s l e f t thumb 
and w r i s t . On August 26, 1987, he was examined by Dr. L a f r a n c e , a 
n e u r o l o g i s t . Dr. L afrance diagnosed " t r i g g e r thumb, l e f t hand" 
and p o s s i b l e c a r p a l t u n n e l syndrome and recommend f u r t h e r 
d i a g n o s t i c ' t e s t s . Nerve c o n d u c t i o n s t u d i e s performed a s h o r t time 
l a t e r c o n f i r m e d the d i a g n o s i s of c a r p a l t u n n e l syndrome. 
Dr. L a f r a n c e then r e f e r r e d c l a i m a n t t o Dr. Henshaw, an o r t h o p e d i c 
surgeon. Dr. Henshaw subseq u e n t l y requested a u t h o r i z a t i o n f o r 
l e f t " t r i g g e r thumb" and c a r p a l t u n n e l r e l e a s e s u r g e r i e s . 

The i n s u r e r i s s u e d a p a r t i a l d e n i a l of c l a i m a n t ' s 
c u r r e n t l e f t thumb and w r i s t c o n d i t i o n s on October 12, 1987. 
Claimant requested a h e a r i n g on the p a r t i a l d e n i a l and a h e a r i n g 
was h e l d by Referee Myers on January 6, 1988. I n h i s o r d e r , the 
Referee upheld the i n s u r e r ' s d e n i a l on res j u d i c a t a grounds. He 
expressed no o p i n i o n on the m e r i t s . 
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FINDINGS OF ULTIMATE FACT 

1. The i n s u r e r ' s February 17 and May 26, 1987 d e n i a l s 
were d e n i a l s o f medical s e r v i c e s which became f i n a l by o p e r a t i o n 
of law. The c a u s a t i o n i s s u e s r a i s e d i n the d e n i a l s were never 
a c t u a l l y l i t i g a t e d . 

2. The Referee a l l o w e d f u l l development of the r e c o r d . 

3. There i s a m a t e r i a l c ausal c o n n e c t i o n between 
c l a i m a n t ' s c u r r e n t l e f t thumb and w r i s t c o n d i t i o n s and h i s 
J u l y 16, 1986 i n d u s t r i a l i n j u r y . 

CONCLUSIONS OF LAW 

Res J u d i c a t a 

I n u p h o l d i n g the i n s u r e r ' s d e n i a l of c l a i m a n t ' s c u r r e n t 
l e f t thumb and w r i s t c o n d i t i o n s , the Referee reasoned t h a t 
c l a i m a n t ' s f a i l u r e t o l i t i g a t e the i n s u r e r ' s f i r s t two d e n i a l s 
rendered them f i n a l by o p e r a t i o n o f law and " e s t a b l i s h e d as a 
m a t t e r of law t h a t c l a i m a n t ' s c o n d i t i o n [ a t t h a t t i m e ] was not 
caused by the compensable i n j u r y . " He then found t h a t c l a i m a n t ' s 
c o n d i t i o n had not changed s i n c e the p r i o r d e n i a l s became f i n a l and 
thus concluded that: c l a i m a n t ' s c u r r e n t c o n d i t i o n must be deemed 
noncompensable under the d o c t r i n e of res j u d i c a t a . 

We d i s a g r e e w i t h the Referee's a n a l y s i s . The d o c t r i n e 
o f res j u d i c a t a p r e c l u d e s l i t i g a t i o n o f c l a i m s and is s u e s 
p r e v i o u s l y a d j u d i c a t e d . N orth Clackamas School D i s t r i c t v. Whi t e , 
305 Or 48, 50, m o d i f i e d , 30b Or 468 (1988) . "Claim p r e c l u s i o n " i s 
the name g i v e n t o the p r e c l u s i v e e f f e c t of a p r i o r a d j u d i c a t i o n on 
a c l a i m and "i s s u e p r e c l u s i o n " t o the p r e c l u s i v e e f f e c t o f a p r i o r 
a d j u d i c a t i o n on an i s s u e . I d . N e i t h e r r u l e p r e c l u d e s l i t i g a t i o n 
o f the i n s u r e r ' s most re c e n t d e n i a l i n t h i s case. 

The r u l e of c l a i m p r e c l u s i o n i s t h a t i f a c l a i m i s 
l i t i g a t e d t o f i n a l judgment, the judgment p r e c l u d e s a subsequent 
a c t i o n between the same p a r t i e s on the same cause of a c t i o n or any 
p a r t t h e r e o f . Restatement (Second) of Judgments §§ 17-19, 24 
(1982) ; see a l s o Carr v. A l l i e d P l a t i n g Co., 81 Or App 306, 309 
(198 6 ) . A cause of a c t i o n i s an aggregate of o p e r a t i v e f a c t s 
which compose a s i n g l e o c c a s i o n f o r j u d i c i a l r e l i e f . I d . a t 310. 

Each request f o r p r o s p e c t i v e medical s e r v i c e s and each 
b i l l f o r rendered medical s e r v i c e s a s s o c i a t e d w i t h an accepted 
c l a i m i s a se p a r a t e cause of a c t i o n . See Leonard A. Chambers, 40 
Van N a t t a 969, 971 (1 9 8 8 ) ; B i l l y J. Eubanks, 35 Van Natt a 131, 135 
(1983) . When such s e r v i c e s are deni e d , t h e r e f o r e , t h e scope o f 
the cause of a c t i o n a f f e c t e d by the d e n i a l i s l i m i t e d t o those 
s e r v i c e s requested or rendered on or b e f o r e the date o f t h e 
d e n i a l . See A r l e n e S. P e t t i t , 40 Van Na t t a 1610 (1 9 8 8 ) ; Leonard 
A. Chambers, supra, 40 Van Na t t a a t 971. 

The i n s u r e r ' s February 27, 1987 d e n i a l was a d e n i a l of a 
requ e s t f o r p r o s p e c t i v e m edical s e r v i c e s . I t s May 26, 1987 d e n i a l 
was a d e n i a l of rendered medical s e r v i c e s . N e i t h e r was a 
"back-up" d e n i a l o f c l a i m a n t ' s o r i g i n a l c l a i m . Under t h e r u l e s 
s t a t e d above, t h e scope of the cause o f a c t i o n a s s o c i a t e d w i t h t h e 
February 27 d e n i a l was l i m i t e d t o re q u e s t s f o r s u r g e r y s u b m i t t e d 
on or b e f o r e February 27. The scope of the cause of a c t i o n 
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a s s o c i a t e d w i t h t h e May 26 d e n i a l was l i m i t e d t o m e d i c a l s e r v i c e s 
rendered on or b e f o r e t h a t d a t e . Subsequent re q u e s t s f o r s u r g e r y 
or b i l l s f o r rendered m e d i c a l s e r v i c e s , t h e r e f o r e , r e p r e s e n t 
s e p a r a t e causes of a c t i o n which are not b a r r e d by t h e r u l e o f 
c l a i m p r e c l u s i o n . 

The r u l e o f i s s u e p r e c l u s i o n i s t h a t i f an i s s u e o f f a c t 
i s a c t u a l l y l i t i g a t e d and determined by a v a l i d , f i n a l judgment 
and t h e d e t e r m i n a t i o n i s e s s e n t i a l t o the judgment, t h e 
d e t e r m i n a t i o n i s c o n c l u s i v e i n a subsequent a c t i o n between t h e 
p a r t i e s , whether on the same or a d i f f e r e n t cause o f a c t i o n . See 
Nor t h Clackamas School D i s t r i c t v. White, supra, 305 Or a t 53. 

Al t h o u g h both o f the i n s u r e r ' s d e n i a l s r a i s e d t h e i s s u e 
o f t h e c a u s a l r e l a t i o n between c l a i m a n t ' s accepted c l a i m and h i s 
t h e n - c u r r e n t c o n d i t i o n , t h a t i s s u e was never a c t u a l l y l i t i g a t e d . 
The r u l e of i s s u e p r e c l u s i o n , t h e r e f o r e , does not p r e c l u d e c u r r e n t 
l i t i g a t i o n of the c a u s a l r e l a t i o n i s s u e . The Referee e r r e d i n 
c o n c l u d i n g t h a t res j u d i c a t a r e q u i r e d a f f i r m a t i o n o f t h e i n s u r e r ' s 
most r e c e n t d e n i a l . 

Remand 

The Board may remand a case t o the Hearings D i v i s i o n i f 
i t d etermines t h a t t h e case has been i m p r o p e r l y , i n c o m p l e t e l y or 
o t h e r w i s e i n s u f f i c i e n t l y developed or heard by t h e Referee. ORS 
656.295(5). Claimant has requested remand i n the event t h a t t h e 
Board re v e r s e s t h e Referee on the res j u d i c a t a i s s u e . Our review 
of the r e c o r d , however, r e v e a l s no b a s i s f o r c o n c l u d i n g t h a t 
development of the r e c o r d i n t h i s case was l a c k i n g . Claimant has 
p o i n t e d t o n o t h i n g which would s u p p o r t such a c o n c l u s i o n . 
Consequently, remand i s d e n i e d . 

C o m p e n s a b i l i t y 

To overcome the i n s u r e r ' s p a r t i a l d e n i a l , c l a i m a n t has 
the burden o f p r o v i n g a m a t e r i a l c a u s a l r e l a t i o n between h i s 
c u r r e n t l e f t thumb and w r i s t c o n d i t i o n s and h i s compensable 
i n d u s t r i a l i n j u r y . See H a r r i s y. A l b e r t s o n ' s , I n c . , 65 Or App 
254, 257 ( 1 9 8 3 ) . We conclude t h a t c l a i m a n t has c a r r i e d h i s burden. 

A t o t a l o f nine medical p r o f e s s i o n a l s o f f e r e d o p i n i o n s 
b e a r i n g on the ca u s a l r e l a t i o n between c l a i m a n t ' s ongoing 
c o m p l a i n t s and h i s i n d u s t r i a l i n j u r y . Dr. E l l i s o n , c l a i m a n t ' s 
l o n g t i m e t r e a t i n g hand s p e c i a l i s t , and Dr. B u r d e l l , h i s l o n g t i m e 
t r e a t i n g c h i r o p r a c t o r , have c o n s i s t e n t l y opined t h a t t h e r e i s a 
ca u s a l r e l a t i o n . 

Dr. B u t t o n , the c o n s u l t i n g hand s p e c i a l i s t , and 
Dr. Turco, the c o n s u l t i n g p s y c h i a t r i s t , both opined t h a t t h e r e was 
no m a t e r i a l c a u s a l r e l a t i o n between c l a i m a n t ' s c u r r e n t c o n d i t i o n 
and h i s i n d u s t r i a l i n j u r y . Dr. B u t t o n opined t h a t c l a i m a n t was 
e i t h e r c o n s c i o u s l y f e i g n i n g or u n c o n s c i o u s l y e x a g g e r a t i n g h i s 
symptoms because of p s y c h o l o g i c a l f a c t o r s . His o p i n i o n was based 
p r i m a r i l y upon e a r l y normal nerve c o n d u c t i o n s t u d i e s and a s i n g l e 
p h y s i c a l e x a m i n a t i o n . Dr. Wessels, the f a m i l y p r a c t i t i o n e r who 
t r e a t e d c l a i m a n t i m m e d i a t e l y a f t e r the i n d u s t r i a l i n j u r y , and 
Dr. Cronk, an o r t h o p e d i c surgeon who p a r t i c i p a t e d i n c l a i m a n t ' s 
e a r l y t r e a t m e n t , both summarily concurred w i t h Dr. Bu t t o n ' s 
o p i n i o n . Dr. Turco opined t h a t c l a i m a n t ' s symptoms were r e l a t e d 
t o an u n d e r l y i n g p a s s i v e - a g g r e s s i v e p e r s o n a l i t y d i s o r d e r and 
s t r o n g somatic f i x a t i o n r a t h e r than the i n d u s t r i a l i n j u r y . His 
o p i n i o n was based upon a s i n g l e p e r s o n a l i n t e r v i e w o f c l a i m a n t . 
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I n J u l y 1987, c l a i m a n t was examined by a p s y c h o l o g i s t , 
Dr. G a r f u n k e l . Dr. G a r f u n k e l conducted a p e r s o n a l i n t e r v i e w of 
c l a i m a n t and a l s o a d m i n i s t e r e d a Minesota M u l t i p h a s i c P e r s o n a l i t y 
I n v e n t o r y (MMPI) and a M i l l i o n B e h a v i o r a l H e a l t h I n v e n t o r y 
(MBHI). Based upon the i n f o r m a t i o n o b t a i n e d from the MMPI and 
MBHI, Dr. Garfunkel. opined t h a t p s y c h o l o g i c a l f a c t o r s p l a y e d no 
s i g n i f i c a n t r o l e i n c l a i m a n t ' s ongoing p a i n c o m p l a i n t s . 

Claimant began t r e a t i n g w i t h a n e u r o l o g i s t , 
Dr. L a f r a n c e , i n August 1987. Dr. La f r a n c e ordered new nerve 
c o n d u c t i o n s t u d i e s which c o n f i r m e d t h a t c l a i m a n t had c a r p a l t u n n e l 
syndrome on the l e f t . He a l s o diagnosed " t r i g g e r thumb, l e f t 
hand" based upon h i s p h y s i c a l e x a m i n a t i o n of c l a i m a n t . 
Dr. Henshaw, an o r t h o p e d i c surgeon, subs e q u e n t l y a r r i v e d a t t h e 
same diagnoses. Based upon the h i s t o r y r e c e i v e d from c l a i m a n t , 
t h e i r e x a m i n a t i o n s of c l a i m a n t and the new nerve c o n d u c t i o n 
s t u d i e s , b o t h L a f r a n c e and Henshaw opined t h a t c l a i m a n t ' s ongoing 
symptoms were r e l a t e d t o h i s 1986 i n d u s t r i a l i n j u r y . 

Dr. B u t t o n o f f e r e d another o p i n i o n i n December 1987. He 
c o n t i n u e d t o b e l i e v e t h a t c l a i m a n t was e i t h e r c o n s c i o u s l y f e i g n i n g 
or u n c o n s c i o u s l y e x a g g e r a t i n g h i s symptoms. He d i d not t h i n k t h a t 
t h e r e was s u f f i c i e n t o b j e c t i v e evidence of l e f t " t r i g g e r thumb" or 
c a r p a l t u n n e l syndrome. He appeared t o be i g n o r a n t of the r e c e n t 
nerve c o n d u c t i o n s t u d i e s o r d e r e d by Dr. L a f r a n c e , s t a t i n g t h a t 
" e l e c t r i c a l t e s t i n g had never s p e c i f i c a l l y documented c a r p a l 
t u n n e l symptomatology." (Ex. 5 2 ) . 

Claimant s u s t a i n e d a s i g n i f i c a n t s p r a i n of h i s l e f t 
thumb and w r i s t . He t e s t i f i e d t h a t he has ex p e r i e n c e d symptoms i n 
those areas ever s i n c e . We f i n d c l a i m a n t ' s t e s t i m o n y c r e d i b l e . 

I n e v a l u a t i n g t he above evidence, we g i v e t he g r e a t e s t 
weight t o those m e d i c a l o p i n i o n s which are based upon complete 
i n f o r m a t i o n and are w e l l - r e a s o n e d . See Somers v. SAIF, 77 Or App 
259, 263 (19 8 6 ) . Under these c r i t e r i a , the o p i n i o n s of 
Drs. E l l i s o n and B u r d e l l are due c o n s i d e r a b l e w e i g h t because bo t h 
d o c t o r s observed c l a i m a n t ' s c o n d i t i o n over a l o n g p e r i o d of t i m e , 
b e g i n n i n g r e l a t i v e l y e a r l y i n the l i f e of the c l a i m . The o p i n i o n s 
of Drs. G a r f u n k e l , L a f r a n c e and Henshaw are a l s o due c o n s i d e r a b l e 
weight because they were based upon more complete i n f o r m a t i o n t h a n 
t h a t r e l i e d upon by the o t h e r s . The o p i n i o n s of Drs. B u t t o n and 
Turco are due l e s s weight because they were based upon v e r y 
l i m i t e d , i n c o m p l e t e and even erroneous i n f o r m a t i o n . The summary 
concurrences of Drs. Wessels and Cronk are s u b j e c t t o the same 
c r i t i c i s m s . The h i s t o r y and t e s t i m o n y p r o v i d e d by c l a i m a n t are 
c r e d i b l e and are c o n s i s t e n t w i t h the o p i n i o n s of Drs. E l l i s o n , 
B u r d e l l , G a r f u n k e l , L a f r a n c e and Henshaw. Under these 
c i r c u m s t a n c e s , we conclude t h a t the evidence preponderates i n 
c l a i m a n t ' s f a v o r and hence t h a t the i n s u r e r ' s p a r t i a l d e n i a l 
should be s e t a s i d e . 

ORDER 

The Referee's o r d e r dated January 26, 1988 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l dated October 12, 1987 i s s e t a s i d e and t h e 
c l a i m i s remanded t o the i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law-
Clai m a n t ' s a t t o r n e y i s awarded $1,750 f o r s e r v i c e s rendered a t 
h e a r i n g and on Board r e v i e w , t o be p a i d by the i n s u r e r . 
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CARL L. BOHRER, Claimant WCB 87-07993 & 87-03010 
Malagon & Moore, Claimant's Attorneys March 8, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
McCullough's order t h a t upheld the s e l f - i n s u r e d employer's d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m r e g a r d i n g a low back i n j u r y . On r e v i e w , 
t h e s o l e i s s u e i s the c o m p e n s a b i l i t y o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t , age 56, i n j u r e d h i s low back on June 15, 1984 as 
a r e s u l t of h i s employment as a sander o p e r a t o r w i t h t h e employer, 
where he had been employed f o r about 20 y e a r s . The i n j u r y o c c u r r e d 
when he jumped out of the way of some f a l l i n g beams and t w i s t e d h i s 
back. F o l l o w i n g h i s i n j u r y , c l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t m e n t 
f o r a few weeks and t h e n , on J u l y 13, 1984, he underwent s u r g e r y f o r 
a l e f t L4-5 h e r n i a t e d nucleus pulposus. 

F o l l o w i n g h i s s u r g e r y , c l a i m a n t c o n t i n u e d t o have p a i n i n 
h i s back and le g s and he r e c e i v e d f u r t h e r c o n s e r v a t i v e t r e a t m e n t . 
His c l a i m was c l o s e d by a D e t e r m i n a t i o n Order i s s u e d on October 24, 
1985. He was awarded temporary t o t a l d i s a b i l i t y from June 18, 1984 
thr o u g h September 10, 1985 and 20 pe r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y . 

On October 7, 1985, c l a i m a n t r e t u r n e d t o h i s sander 
o p e r a t o r job i n a p a r t - t i m e , m o d i f i e d c a p a c i t y . He stopped w o r k i n g 
a f t e r October 29, 1985. During t h i s p e r i o d of m o d i f i e d employment, 
c l a i m a n t ' s attendance was i r r e g u l a r . The reason he l e f t work i n l a t e 
October 1985 was because he f e l l and expe r i e n c e d i n c r e a s e d back p a i n 
symptoms. Claimant subsequently r e c e i v e d f u r t h e r c o n s e r v a t i v e 
t r e a t m e n t f o r h i s symptoms. Th i s i n c l u d e d an e v a l u a t i o n and p e r i o d 
of t r e a t m e n t a t the Northwest Pain Center i n March 1986. 

On May 19, 1986, c l a i m a n t r e t u r n e d t o h i s sander o p e r a t o r 
j o b i n the p a r t - t i m e , m o d i f i e d c a p a c i t y . Claimant c o n t i n u e d w o r k i n g 
i n t h i s c a p a c i t y u n t i l May 30, 1986. During t h a t t i m e h i s 
a t t e n d a n c e , as b e f o r e , was i r r e g u l a r . He stopped w o r k i n g a f t e r 
May 30, 1986 because o f i n c r e a s e d back p a i n . 

On May 27, 1986, c l a i m a n t had a h e a r i n g r e g a r d i n g h i s 
appeal o f the October 24, 1985 D e t e r m i n a t i o n Order. One of the 
is s u e s r a i s e d a t the h e a r i n g was whether he was e n t i t l e d t o an award 
of permanent t o t a l d i s a b i l i t y . On June 26, 1986, a p r i o r Referee 
awarded c l a i m a n t an a d d i t i o n a l 55 pe r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y i n a d d i t i o n t o the 20 p e r c e n t t h a t he had 
p r e v i o u s l y r e c e i v e d , f o r a t o t a l of 75 p e r c e n t . Claimant was 
d i s s a t i s f i e d w i t h t h i s award and t i m e l y appealed the. o r d e r t o the 
Workers' Compensation Board. On March 12, 1987, the Board i s s u e d an 
Order on Review which a f f i r m e d the p r i o r Referee's o r d e r r e g a r d i n g 
t h e permanent d i s a b i l i t y i s s u e . The Oregon Court of Appeals has 
a f f i r m e d t h e Board's o r d e r . Bohrer v. Weyerhaeuser Company, 93 Or 
App 75 , (1988 ) . 

On J u l y 28, 1986, c l a i m a n t again r e t u r n e d t o the employer, 
p e r f o r m i n g the sander o p e r a t o r j o b on a h a l f - t i m e , m o d i f i e d b a s i s . 
The j o b b a s i c a l l y i n v o l v e d o p e r a t i n g b u t t o n s on t h r e e c o n t r o l 
p a n e l s . He was r e s t r i c t e d r e g a r d i n g any t w i s t i n g , p u l l i n g , bending 
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or l i f t i n g . F u r t h e r , t h e r e was another person a v a i l a b l e t o take care 
of problems i n v o l v i n g t h e sander b e l t s . C l aimant's work s i t u a t i o n i n 
Jul y / A u g u s t 1986 was e s s e n t i a l l y t h e same as i t had been when he 
r e t u r n e d t o work i n l a t e 1985. Between J u l y 28, 1986 and August 19, 
1986, c l a i m a n t missed s e v e r a l days of work. On August 19, 1986, h i s 
le g gave way and he f e l l , i n j u r i n g h i s head, s h o u l d e r and r i g h t arm. 
As a r e s u l t o f c l a i m a n t ' s f a l l i n g e pisodes, Dr. Hockey took c l a i m a n t 
o f f work. Because of t h i s l e f t l e g problem, c l a i m a n t had f a l l e n on 
numerous p r e v i o u s o c c a s i o n s , i n c l u d i n g a t l e a s t one occ a s i o n d u r i n g 
the r e t u r n t o work p e r i o d i n J u l y /August 1986. Subsequent t o 
August 19, 1986, c l a i m a n t has f a l l e n a number of t i m e s . 

Claimant f i l e d a new i n j u r y c l a i m based upon t h a t 
August 19, 1986 f a l l and a l s o f i l e d an a g g r a v a t i o n c l a i m , r e q u e s t i n g 
t h a t h i s 1984 i n j u r y c l a i m be reopened. The employer denied b o t h t h e 
new i n j u r y and a g g r a v a t i o n c l a i m s . 

Claimant has not r e t u r n e d t o work s i n c e August 1986. He 
has had a d d i t i o n a l medical e v a l u a t i o n s and c o n s e r v a t i v e t r e a t m e n t , 
i n c l u d i n g an e v a l u a t i o n i n June 1987 by Dr. Smith, neurosurgeon. 
F o l l o w i n g t h e June e v a l u a t i o n , Dr. Smith ordered an MRI e x a m i n a t i o n 
of c l a i m a n t ' s lumbar s p i n e . Based upon lower lumbar and lum b o s a c r a l 
d e f e c t s evidence by the. MRI s t u d y , Dr. Smith recommended s u r g e r y and 
requested a u t h o r i z a t i o n f o r i t . A l s o , i n June 1987 c l a i m a n t began 
t r e a t i n g w i t h Dr. Radmore, p s y c h i a t r i s t . At t h a t t i m e , c l a i m a n t ' s 
d e p r e s s i o n c o n d i t i o n was c o n t r i b u t i n g t o h i s d i s a b i l i t y s t a t u s . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s c o n d i t i o n had not 
changed nor was he l e s s a b l e t o work than a t the ti m e o f the l a s t 
award of compensation. T h e r e f o r e , he found t h a t c l a i m a n t had not 
proven a compensable a g g r a v a t i o n c l a i m . We d i s a g r e e . 

To e s t a b l i s h a c l a i m f o r a g g r a v a t i o n , c l a i m a n t has the 
burden o f p r o v i n g t h a t h i s c o n d i t i o n has worsened s i n c e t h e date o f 
the l a s t arrangement of compensation, and t h a t t h e worsening was 
caused i n m a t e r i a l p a r t by the compensable i n j u r y . ORS 656.273; 
Stepp v. SAIF, 78 Or App 438 (1986). To prove a worsen i n g , c l a i m a n t 
must show t h a t a change i n h i s c o n d i t i o n which renders him l e s s able 
t o work and thus e n t i t l e s him t o a d d i t i o n a l temporary or permanent 
d i s a b i l i t y compensation. Smith v. SAIF, 302 Or 396, 399-402 ( 1 9 8 6 ) . 
I f c l a i m a n t has r e c e i v e d an award of permanent p a r t i a l d i s a b i l i t y f o r 
the compensable c o n d i t i o n which a n t i c i p a t e d f u t u r e symptomatic 
f l a r e - u p s , an i n c r e a s e i n symptoms alone i s not a worsening u n l e s s 
t h e f l a r e - u p i s more severe than a n t i c i p a t e d by t he award or t h e 
f l a r e - u p r e q u i r e s i n - p a t i e n t h o s p i t a l i z a t i o n or r e s u l t s i n temporary 
t o t a l d i s a b i l i t y which exceeds 14 c o n s e c u t i v e days. Gwynn v. SAIF, 
304 Or 345, 352-53 (1987). I n the absence of i n d i c a t i o n s t o t h e 
c o n t r a r y , we assume t h a t a l l evidence r e l e v a n t t o a n t i c i p a t e d 
symptomatic f l a r e - u p s was co n s i d e r e d by the agency or t r i b u n a l which 
g r a n t e d t h e l a s t award of compensation. See I n t e r n a t i o n a l Paper v. 
Turn e r , 91 Or App 91, 93 (1988). 

On J u l y 28, 1986, c l a i m a n t was r e l e a s e d t o the p a r t - t i m e , 
m o d i f i e d sander o p e r a t o r p o s i t i o n . On August 1 1 , 1986, Dr. Hockey, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , noted t h a t c l a i m a n t had r e c e n t l y 
f a l l e n t w i c e and tho u g h t i t was q u e s t i o n a b l e how much l o n g e r he would 
be a b l e t o c o n t i n u e w o r k i n g f o r t h e employer. Claimant was tak e n o f f 
work the remainder of the week and then r e t u r n e d t o h i s m o d i f i e d 
p o s i t i o n . On August 19, 1986, however, he aga i n f e l l when h i s l e g 
c o l l a p s e d . Dr. Hockey took him o f f work a t t h a t t i m e . As Dr. Hockey 
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" [ u j n d e r the c i r c u m s t a n c e s , I do not see 
how we can have the p a t i e n t c o n t i n u e 
w o r k i n g . A p p a r e n t l y he has f a l l e n s e v e r a l 
times a t work and i f t h i s keeps happening, 
he w i l l c o n t i n u e t o aggravate the problem." 

On November 6, 1988, he e l a b o r a t e d on c l a i m a n t ' s s t a t u s , 
r e p o r t i n g t h a t : 

" [ t ] h e p a t i e n t s t a t e s he f e l l y e s t e r d a y and 
t h i s seemed t o aggravate h i s problem. He 
co n t i n u e s t o do t h i s and when he r e t u r n s t o 
work, I am sure he w i l l do the same. I 
f e e l [ c l a i m a n t ] should get e a r l y r e t i r e m e n t 
and w i l l not be able t o r e t u r n t o h i s work." 

A f t e r c l a i m a n t ' s two p r e v i o u s u n s u c c e s s f u l a t t e m p t s t o 
r e t u r n t o work on a m o d i f i e d , h a l f - t i m e b a s i s , Dr. Hockey f i n a l l y 
b e l i e v e d t h a t c l a i m a n t was not capable o f c o n t i n u i n g i n t h a t 
p o s i t i o n . Claimant has not r e t u r n e d t o work s i n c e August 1986. 

A l t h o u g h c l a i m a n t ' s l a s t award of 75 p e r c e n t unscheduled 
permanent d i s a b i l i t y a n t i c i p a t e d t h a t he would e x p e r i e n c e s h o r t 
p e r i o d s of f u t u r e d i s a b i l i t y , the c o m b i n a t i o n o f c l a i m a n t ' s p h y s i c a l 
and p s y c h o l o g i c a l waxing of symptoms s i n c e t h a t t i m e has caused an 
i n d e f i n i t e temporary d i s a b i l i t y s t a t u s . I n any ev e n t , c l a i m a n t has 
been t o t a l l y d i s a b l e d s i n c e August 19, 1986 f o r g r e a t e r than 14 
c o n s e c u t i v e days. T h e r e f o r e , he has e s t a b l i s h e d an a g g r a v a t i o n as a 
ma t t e r of law. Gwynn v. SAIF, 91 Or App 84, 88 ( 1 9 8 8 ) . 

C l aimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a reas o n a b l e , 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s rendered a t h e a r i n g and on 
Board r e v i e w . See ORS 6 5 6 . 3 8 6 ( 1 ) . Such a fee i s d e f i n e d as an 
"assessed f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot award an 
assessed fee unless c l a i m a n t ' s counsel f i l e s a statement o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no statement o f s e r v i c e s 
has been r e c e i v e d t o d a t e , an assessed fee s h a l l n o t be awarded. 

ORDER 

The Referee's order dated October 23, 1987 i s rev e r s e d i n 
p a r t . That p o r t i o n of the Referee's order t h a t upheld t h e 
s e l f - i n s u r e d employer's d e n i a l of c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n i s 
re v e r s e d . The c l a i m i s remanded t o the s e l f - i n s u r e d employer f o r 
p r o c e s s i n g a c c o r d i n g t o law. The Board approves a c l i e n t - p a i d f e e , 
not t o exceed $721.75, 

ROBERT E. DERBY, Claimant WCB 87-09707 
B o t t i n i , et a l . , Claimant's Attorneys March 8, 1989 
S t a f f o r d H a z elett, Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Neal's o r d e r t h a t 
u pheld t h e i n s u r e r ' s p a r t i a l d e n i a l s o f h i s d e g e n e r a t i v e back 
c o n d i t i o n on the ba s i s t h a t c l a i m a n t ' s h e a r i n g request was 
u n t i m e l y . Claimant argues t h a t he had "good cause" f o r h i s 
f a i l u r e t o t i m e l y request a h e a r i n g on the d e n i a l s . See ORS 
6 5 6 . 3 1 9 ( 1 ) ( b ) . The i s s u e i s t i m e l i n e s s . The i n s u r e r d i d not 
submit a respondent's b r i e f on review. We a f f i r m t h e Referee's 
o r d e r . 
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FINDINGS OF FACT 

Claimant i n j u r e d h i s back i n a f a l l i n g i n c i d e n t on 
August 28, 1986, w h i l e employed as a l o g l o a d e r . The i n s u r e r 
i n i t i a l l y d e f e r r e d acceptance or d e n i a l o f the c l a i m . Then, on 
February 3, 1987, the i n s u r e r issued a l e t t e r a c c e p t i n g a back 
s t r a i n but denying a p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . Claimant 
r e c e i v e d a check f o r temporary d i s a b i l i t y b e n e f i t s a t the same 
ti m e he r e c e i v e d t h e i n s u r e r ' s " p a r t i a l " d e n i a l . 

The c l a i m remained i n open s t a t u s f o r s e v e r a l months 
w i t h t h e i n s u r e r c o n t i n u i n g t o p e r i o d i c a l l y pay temporary 
b e n e f i t s . Then, on A p r i l 17, 1987, the i n s u r e r m a i l e d a second 
d e n i a l t o c l a i m a n t . This l e t t e r denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s " c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t " on t h e 
ground t h a t they were r e l a t e d t o the denied d e g e n e r a t i v e c o n d i t i o n 
r a t h e r than t h e accepted back s t r a i n . The i n s u r e r d i s c o n t i n u e d 
temporary b e n e f i t s a t the same time but d i d not c l o s e t h e c l a i m 
a d m i n i s t r a t i v e l y or submit t he c l a i m f o r c l o s u r e . 

The i n s u r e r sent t h i s second d e n i a l t o c l a i m a n t ' s l a s t 
known address i n Napa, C a l i f o r n i a . Claimant moved from C a l i f o r n i a 
t o Washington p r i o r t o the date upon which t he i n s u r e r m a i l e d i t s 
second d e n i a l l e t t e r . As a r e s u l t of t h i s move, c l a i m a n t d i d not 
r e c e i v e t h e A p r i l 17, 1987 d e n i a l u n t i l May 1, 1987. 

On an unknown date between May 1, 1987 and June 16, 
1987, c l a i m a n t c o n s u l t e d an a t t o r n e y i n S e a t t l e , Washington 
c o n c e r n i n g t h e two d e n i a l s . Claimant b e l i e v e d t h a t t h e S e a t t l e 
a t t o r n e y would handle t he mat t e r f o r him. However, on or about 
June 16, 1987, c l a i m a n t was r e f e r r e d by the S e a t t l e a t t o r n e y t o 
h i s p r e s e n t Oregon c o u n s e l . 

Claimant c o n t a c t e d h i s Oregon counsel t h a t same day. 
Counsel prepared a request f o r h e a r i n g , an a t t o r n e y r e t a i n e r 
agreement, and an a u t h o r i z a t i o n t o r e l e a s e m e d i c a l i n f o r m a t i o n . 
These m a t e r i a l s were m a i l e d t o c l a i m a n t . Claimant signed t h e 
a t t o r n e y r e t a i n e r agreement and the a u t h o r i z a t i o n t o r e l e a s e 
m e d i c a l i n f o r m a t i o n on June 18, 1987. He m a i l e d t h e m a t e r i a l s 
back t o h i s Oregon c o u n s e l , who then sent them by f i r s t c l a s s m a i l 
t o the Board. They were r e c e i v e d by the Board on June 24, 1987. 

Claim a n t ' s h e a r i n g request was f i l e d 141 days a f t e r 
m a i l i n g of the f i r s t d e n i a l and 68 days a f t e r m a i l i n g of t h e 
second d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

A request f o r h e a r i n g from a denied c l a i m must be f i l e d 
w i t h i n 60 days a f t e r c l a i m a n t i s n o t i f i e d , u n l e s s good cause f o r 
f a i l u r e t o f i l e w i t h i n t h a t t i me i s shown. ORS 656.319(1). 
Claimant concedes t h a t he f a i l e d t o request a h e a r i n g w i t h i n 60 
days of e i t h e r d e n i a l . He contends, however, t h a t t h e i n s u r e r ' s 
A p r i l 17, 1987 d e n i a l r e s u l t e d i n an improper t e r m i n a t i o n of h i s 
temporary b e n e f i t s i n c o n t r a v e n t i o n of the d i c t a t e s o f R o l l e r v. 
Weyerhaeuser Co., 67 Or App 583, rev den 297 Or 601 (1984) and 
Bauman v. SAIF,~295 Or 788 (198 3 ) . He concludes t h a t t h e d e n i a l s 
are v o i d and t h a t l a t e appeal t h e r e f r o m does not bar him from 
r e c e i v i n g a h e a r i n g on the m e r i t s . 

We do not agree. We have p r e v i o u s l y determined t h a t t h e 
p r o p r i e t y o f a d e n i a l may not be l i t i g a t e d u n l e s s a h e a r i n g i s 
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t i m e l y requested on the d e n i a l . Charles E. Ma r t i n , " 3 7 Van Natt a 
1102, 1104 (198 5 ) . I n the absence o f a t i m e l y h e a r i n g r e q u e s t , 
the Referee i s w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . 
John E. R u s s e l l , 36 Van Na t t a 678 (1984). 

Claimant argues i n the a l t e r n a t i v e t h a t he had good 
cause f o r h i s f a i l u r e t o request a h e a r i n g w i t h i n 60 days o f 
n o t i f i c a t i o n of each d e n i a l . Claimant has the burden o f p r o v i n g 
good cause. Cogswell v. SAIF, 74 Or App 234, 237 (19 8 5 ) . "Good 
cause" as used i n ORS 656.319(1)(b) means the same k i n d o f 
"mi s t a k e , i n a d v e r t e n c e , s u r p r i s e or excusable n e g l e c t " t h a t 
p e r m i t s r e l i e f from a d e f a u l t judgment under former ORS 18.160, 
now ORCP 7 1 ( B ) ( 1 ) . Anderson v. P u b l i s h e r s Paper Co., 78 Or App 
513, 517, rev den 301 Or 666 ( 1986 ) . 

With r e g a r d t o the February 3, 1987 d e n i a l , c l a i m a n t 
argues "good cause" f o r two r e l a t e d reasons. F i r s t , c l a i m a n t 
notes t h a t he r e c e i v e d a check f o r temporary b e n e f i t s a t the same 
ti m e he r e c e i v e d t h e p a r t i a l d e n i a l and he c o n t i n u e d t o r e c e i v e 
temporary b e n e f i t s t h e r e a f t e r . Claimant contends t h a t he, 
t h e r e f o r e , d i d not f e e l t h e r e was a n y t h i n g from which t o appeal. 
Second, c l a i m a n t a s s e r t s t h a t t h e i n s u r e r confused him by 
a c c e p t i n g t he c l a i m i n the form of a p a r t i a l d e n i a l l e t t e r . 

I n Cowart v. SAIF, 86 Or App 748 (19 8 7 ) , t h e Court o f 
Appeals mandated t h a t we make the d e c i s i o n c o n c e r n i n g "good cause" 
on the b a s i s of the c o n s i d e r a t i o n s i n ORCP 7 1 ( B ) ( 1 ) or cases 
decided under former ORS 18.160. Claimant c i t e s no a u t h o r i t i e s i n 
supp o r t o f h i s p o s i t i o n . Our independent review o f the cases 
d i s c l o s e s no a u t h o r i t i e s s u f f i c i e n t l y analogous t o the i n s t a n t 
case t o be h e l p f u l . We n o t e , however, t h a t t h e language of the 
February 3, 1987 d e n i a l i s not ambiguous. Fur t h e r m o r e , c l a i m a n t 
was p r o p e r l y i n f o r m e d of h i s appeal r i g h t s . 

Claimant a l l e g e s t h a t he was confused by t h e d e n i a l 
because the i n s u r e r c o n t i n u e d t o pay temporary b e n e f i t s and t o 
process h i s medical b i l l s . The c o n f u s i o n a l l e g e d by c l a i m a n t i s 
i n h e r e n t i n any p a r t i a l d e n i a l s i t u a t i o n . However, the c o u r t s 
have e x p r e s s l y r e c o g n i z e d p a r t i a l d e n i a l s . As noted by the 
Supreme Court i n Johnson v. Spectra P h y s i c s , 303 Or 49, 58 (1 9 8 7 ) , 
p a r t i a l d e n i a l s promote t i m e l y c l o s u r e of the accepted aspects of 
the c l a i m . I n a d d i t i o n , 

" [ i ] f i n s u r e r s c o u l d not p a r t i a l l y deny 
c l a i m s , they might r o u t i n e l y deny e n t i r e 
c l a i m s t o p r o t e c t t h e i r i n t e r e s t s , r a t h e r 
than a c c e p t i n g c o n d i t i o n s or i n j u r i e s t h a t 
are c l e a r l y compensable." I b i d . 

The i n s u r e r has iss u e d a p a r t i a l d e n i a l unambiguous on 
i t s f a c e which i n c l u d e s a proper r e c i t a t i o n of c l a i m a n t ' s appeal 
r i g h t s . We conclude t h a t c l a i m a n t has not proven t he same k i n d of 
"mi s t a k e , i n a d v e r t e n c e , s u r p r i s e or excusable n e g l e c t " t h a t 
p e r m i t s r e l i e f from a d e f a u l t judgment under former ORS 18.160, 
now ORCP 7 1 ( B ) ( 1 ) . 

W i t h r e g a r d t o the A p r i l 17, 1987 d e n i a l , c l a i m a n t f i r s t 
n otes t h a t the d e n i a l was not r e c e i v e d u n t i l a p p r o x i m a t e l y two 
weeks a f t e r m a i l i n g by the i n s u r e r . Claimant's h e a r i n g request 
from h i s d e n i a l was r e c e i v e d s i x t y - e i g h t days a f t e r t h e date of 
m a i l i n g . A l t h o u g h c l a i m a n t d i d not r e c e i v e t he d e n i a l u n t i l 
May 1, 1987, he r e c e i v e d i t w e l l b e f o r e t he e x p i r a t i o n o f 60 
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days. Under these c i r c u m s t a n c e s , the date of m a i l i n g , not 
r e c e i p t , s t a r t s the r u n n i n g of the 60 days. G i u s t i Wine Co. v. 
Adams, 94 Or App 175, 176 ( 1 9 8 8 ) ; Cowart v. SAIF, 86 Or App 748, 
750 ( 1 9 8 7 ) ; Cf. C h a r l e s H. Whiddon, 39 Van N a t t a 407, on recon 39 
Van N a t t a 811 (1987) . 

Claimant argues t h a t he n e v e r t h e l e s s had "good cause" 
f o r f a i l i n g t o t i m e l y f i l e a h e a r i n g request from t h i s second 
d e n i a l . He r e l i e s upon h i s employment of a S e a t t l e a t t o r n e y who 
was u n f a m i l i a r w i t h Oregon Workers' Compensation law and who 
m i s i n f o r m e d c l a i m a n t t h a t he would handle the m a t t e r . 

U n l i k e t h e s i t u a t i o n w i t h r e g a r d t o the f i r s t d e n i a l , 
analogous case law does e x i s t t o guide us i n our review o f 
c l a i m a n t ' s "good cause" argument c o n c e r n i n g t h i s second d e n i a l . 
S p e c i f i c a l l y , i n S e k e r m e s t r o v i c h v. SAIF, 280 Or 723 ( 1 9 7 7 ) , 
c l a i m a n t o f f e r e d as "good cause" f o r a delayed f i l i n g of her 
request f o r h e a r i n g t h a t her o r i g i n a l a t t o r n e y had n e g l i g e n t l y 
f a i l e d t o f i l e t h e request w i t h i n the s t a t u t o r y 60-day p e r i o d . 
The c o u r t c o n c l u d e d , i n t e r a l i a , t h a t the p e r s o n a l n e g l i g e n c e of 
t h e c l a i m a n t ' s a t t o r n e y as a m a t t e r of law would not be "good 
cause" f o r a delayed f i l i n g under ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 

The c o u r t has s i n c e r e f i n e d i t s h o l d i n g i n 
S e k e r m e s t r o v i c h . I n Brown v. EBI Companies, 289 Or 455 ( 1 9 8 0 ) , 
t h e evidence e s t a b l i s h e d t h a t w r i t t e n n o t i c e of d e n i a l was 
misplaced by someone r e s p o n s i b l e f o r h a n d l i n g m a i l i n c l a i m a n t ' s 
a t t o r n e y ' s o f f i c e . The c o u r t h e l d t h a t the m i s t a k e or n e g l e c t of 
an a t t o r n e y ' s employee who i s not charged w i t h r e s p o n s i b i l i t y f o r 
r e c o g n i z i n g and c o r r e c t l y h a n d l i n g such n o t i c e s might c o n s t i t u t e 
"good cause." 

Here, c l a i m a n t has o f f e r e d no e x p l a n a t i o n as t o why the 
S e a t t l e a t t o r n e y f a i l e d t o a c t e a r l i e r on the d e n i a l s . There i s 
no s u g g e s t i o n i n t he r e c o r d t h a t the f a i l u r e r e s u l t e d from t h e 
m i s t a k e or n e g l e c t of the a t t o r n e y ' s employees. 

Moreover, c l a i m a n t ' s S e a t t l e counsel n o t i f i e d c l a i m a n t 
on the f i f t y - n i n t h day t h a t he should r e t a i n an Oregon a t t o r n e y t o 
r e p r e s e n t him i n the m a t t e r , and p r o v i d e d c l a i m a n t w i t h a 
r e f e r e n c e . Claimant p r o m p t l y telephoned the Oregon counsel who 
i m m e d i a t e l y d r a f t e d a request f o r h e a r i n g . The r e q u e s t c o u l d 
s t i l l have been t i m e l y f i l e d . However, the request was not f i l e d 
u n t i l a f t e r c l a i m a n t had signed and r e t u r n e d a r e t a i n e r agreement 
and an a u t h o r i z a t i o n t o r e l e a s e medical i n f o r m a t i o n . By t h i s 
t i m e , the 60-day p e r i o d had r u n . 

I t i s not c l e a r whether counsel or her employee was 
r e s p o n s i b l e f o r the f a c t t h a t f i l i n g of the h e a r i n g request was 
delayed u n t i l r e c e i p t of the r e t a i n e r agreement and a u t h o r i z a t i o n 
t o r e l e a s e m e d i c a l i n f o r m a t i o n . I n e i t h e r e v e n t , these f a c t s f a i l 
t o e s t a b l i s h "good cause" f o r the u n t i m e l y f i l i n g . See EBI 
Companies v. Lorence, 72 Or App 75, rev den 299 Or 118 (1985) 
(good cause l a c k i n g where a t t o r n e y d i c t a t e d request f o r h e a r i n g 
but r e q u e s t not t i m e l y m a i l e d ) ; see a l s o Vernon L. W e l l i n g t o n , 37 
Van N a t t a 183 ( 1 9 8 5 ) , a f f ' d mem 77 Or App 276 (1986) (good cause 
l a c k i n g where counsel's employee d e f e r s p r e p a r a t i o n of h e a r i n g 
request u n t i l r e c e i p t of r e t a i n e r agreement and counsel f a i l s t o 
a c t d e s p i t e n o t i c e of p r o b l e m ) . 

We conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h "good 
cause" f o r h i s u n t i m e l y h e a r i n g r e q u e s t . We, t h e r e f o r e , do not 
c o n s i d e r the m e r i t s of the i n s u r e r ' s d e n i a l s . 
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ORDER 

The Referee's o r d e r dated August 28, 1987 i s a f f i r m e d . 

DONALD R. DURRANT, Claimant 
H e i l i n g & Morrison, Claimant's Attorneys 
Schwabe, et a l . , Defense Attorneys 
Rankin, et a l . , Defense Attorneys 

WCB 86-13970, 86-13971, 86-14498 
& 86-14499 

March 8, 1989 
Order on Review 

Reviewed b y Board Members F e r r i s and Johnson. 

Western Employers Insurance Company re q u e s t s review of 
those p o r t i o n s of Referee Brown's order t h a t : (1) s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s c l a i m f o r h i s c u r r e n t c e r v i c a l c o n d i t i o n ; and 
(2) upheld U n i t e d P a c i f i c Insurance Company's d e n i a l o f c l a i m a n t ' s 
"new i n j u r y " c l a i m f o r the same c o n d i t i o n . We a f f i r m . 

ISSUE 

R e s p o n s i b i l i t y f o r c e r v i c a l c o n d i t i o n . 

FINDINGS OF FACT 

Cl a i m a n t , a m i l l w r i g h t , compensably i n j u r e d h i s neck and 
r i g h t s h o u l d e r i n December, 1985, when he f e l l 15 f e e t and f e l l on 
h i s r i g h t s h o u l d e r . A myelogram r e v e a l e d d i s c h e r n i a t i o n a t C6-7. 
Dr. Golden, a neurosurgeon, performed a c e r v i c a l laminectomy i n 
A p r i l , 1986, removing f r e e d i s c t i s s u e from C6-7. Subsequently, 
c l a i m a n t ' s symptoms r e s o l v e d except f o r m i l d p a i n i n the neck, r i g h t 
s h oulder and arm. Western Employers accepted the c l a i m f o r a 
d i s a b l i n g i n j u r y . Dr. Golden r e l e a s e d c l a i m a n t f o r r e g u l a r work i n 
May, 1986. Claimant r e t u r n e d t o l i g h t e r , f u l l - t i m e work, 
o c c a s i o n a l l y w o r k i n g o v e r t i m e . On J u l y 1, 1986, the employer changed 
i t s i n s u r a n c e c a r r i e r from Western Employers t o U n i t e d P a c i f i c . 

On J u l y 14, 1986, c l a i m a n t experienced a numbing and 
" b u r n i n g " s e n s a t i o n e x t e n d i n g from the r i g h t s i d e o f th e neck t o t h e 
r i g h t s houlder and arm, w h i l e w e l d i n g i n a s i t t i n g p o s i t i o n on t h e 
f l o o r . The symptoms were s i m i l a r t o those he expe r i e n c e d a f t e r t h e 
o r i g i n a l i n j u r y i n 1985. P r i o r t o w e l d i n g , he had been l i f t i n g s t e e l 
p l a t e s w e i g h i n g 25 t o 30 pounds and p l a c i n g them on a plywood p r e s s . 
However, we do not f i n d t h a t any a c t i v i t y or occurrence p r e c i p i t a t e d 
th e r e c u r r e n c e of symptoms. 

A CT scan on September 8, 1986, r e v e a l e d no evidence o f 
d i s c h e r n i a t i o n . The next day, Dr. Golden performed a repeat 
c e r v i c a l laminectomy a t C6-7 and removed scar t i s s u e and an 
o s t e o p h y t i c spur which were decompressing the C7 r o o t . I n h i s 
o p e r a t i o n r e p o r t , Golden d i d not r e c o r d any o b s e r v a t i o n of a 
r e c u r r e n t d i s c h e r n i a t i o n . We do not f i n d t h a t c l a i m a n t s u f f e r e d a 
r e c u r r e n t d i s c h e r n i a t i o n on or a f t e r J u l y 14, 1986. 

Claims f o r the symptomatic r e c u r r e n c e were f i l e d w i t h 
Western Employers and U n i t e d P a c i f i c . On September 4, 1986, Western 
Employers denied r e s p o n s i b i l i t y f o r the c e r v i c a l c o n d i t i o n beyond 
J u l y 14, 1986. U n i t e d P a c i f i c denied r e s p o n s i b i l i t y f o r t h e "new 
i n j u r y " c l a i m on September 25, 1986. On October 1, 1986, an ord e r 
issued pursuant t o ORS 656.307, d e s i g n a t i n g Western Employers as 
pay i n g agent. 
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FINDINGS OF ULTIMATE FACT 

We do not f i n d t h a t work a c t i v i t i e s w h i l e U n i t e d . P a c i f i c 
was on the r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o any worsening o f 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n s u c c e s s i v e i n j u r y cases, we apply the l a s t i n j u r y r u l e 
which p r o v i d e s t h a t t h e i n s u r e r on the r i s k a t the ti m e o f the 
o r i g i n a l i n j u r y remains l i a b l e f o r t h e second i n j u r y i f t h e second 
i n j u r y d i d not i n d e p e n d e n t l y c o n t r i b u t e even s l i g h t l y t o t h e 
c a u s a t i o n of the d i s a b l i n g c o n d i t i o n , i . e . , t o a worsening o f t h e 
u n d e r l y i n g c o n d i t i o n . Hensel Phelps Const, v. M i r i c h , 81 Or App 290, 
293-94 (19 8 6 ) . Here, c l a i m a n t ' s o r i g i n a l d i s a b l i n g i n j u r y c l a i m 
remained i n open s t a t u s a t the time of h i s symptomatic f l a r e - u p i n 
J u l y , 1986. Hence, t h i s case does not p r e s e n t a t r u e 
"aggravation/new i n j u r y " q u e s t i o n as i n the l i n e of su c c e s s i v e i n j u r y 
cases. See, e.g., M i r i c h , supra. N e v e r t h e l e s s , w i t h t h e issuance o f 
the .307 o r d e r , t h e o n l y q u e s t i o n b e f o r e t h e Board i s 
r e s p o n s i b i l i t y . Because t h i s i s s u e p r e s e n t s a complex m e d i c a l 
q u e s t i o n , r e s o l u t i o n of t h i s case t u r n s l a r g e l y on the me d i c a l 
evidence. U r i s v. Compensation Department, 247 Or 420, 426 (1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

The m e d i c a l evidence on the r e s p o n s i b i l i t y i s s u e was 
generated by Dr. Golden, c l a i m a n t ' s t r e a t i n g neurosurgeon. By 
check-the-box response, Golden concluded t h a t t h e work a c t i v i t y on 
J u l y 14, 1986 i n d e p e n d e n t l y c o n t r i b u t e d t o and m a t e r i a l l y worsened 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n . We are not persuaded by t h a t o p i n i o n , 
however, because t he f a c t u a l bases s u p p o r t i n g i t are u n r e l i a b l e . 
F i r s t , Golden based h i s c o n c l u s i o n on a f i n d i n g t h a t c l a i m a n t 
s u f f e r e d a r e c u r r e n t d i s c h e r n i a t i o n a f t e r t h e J u l y 14 work 
a c t i v i t y . That f i n d i n g i s i n c o n s i s t e n t w i t h t h e September, 1986 CT 
scan, which r e v e a l e d no evidence o f h e r n i a t i o n , and i s not 
s u b s t a n t i a t e d by Golden's own r e p o r t of the rep e a t laminectomy. I n 
t h a t o p e r a t i o n r e p o r t , Golden o n l y r e p o r t e d t h e removal o f scar 
t i s s u e and a spur; he d i d not r e c o r d any o b s e r v a t i o n o f a 
h e r n i a t i o n . A l t h o u g h Golden's d i s c h a r g e summary and subsequent 
r e p o r t s r e f e r t o a r e c u r r e n t d i s c h e r n i a t i o n a t C6-7, those r e p o r t s 
i s s u e d s e v e r a l days a f t e r the laminectomy and, f o r t h a t reason, are 
l e s s r e l i a b l e than t h e o p e r a t i o n r e p o r t i t s e l f . 

Second, i n r e a c h i n g h i s c o n c l u s i o n , Dr. Golden a p p a r e n t l y 
r e l i e d on h i s t o r y t h a t , on J u l y 14, 1986, c l a i m a n t f e l t an immediate 
onset of severe neck p a i n w h i l e l i f t i n g 80-pound s t e e l p l a t e s over 
h i s head. That h i s t o r y i s i n c o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y 
t h a t t h e symptoms appeared w h i l e he was w e l d i n g and t h a t he c o u l d not 
i d e n t i f y a s p e c i f i c a c t i v i t y or occurrence which p r e c i p i t a t e d t h e 
f l a r e - u p . A l t h o u g h c l a i m a n t t e s t i f i e d t h a t he had been l i f t i n g s t e e l 
p l a t e s p r i o r t o w e l d i n g , he e s t i m a t e d the we i g h t of each p l a t e a t 25 
t o 30 pounds. We are m i n d f u l t h a t t h e h i s t o r y p r o v i d e d t o Dr. Golden 
merely r e f l e c t s t h e h i s t o r y t h a t c l a i m a n t p r o v i d e d t o the employer's 
i n v e s t i g a t o r i n an August, 1986 i n t e r v i e w . However, c l a i m a n t 
e x p l a i n e d a t h e a r i n g t h a t , p r i o r t o the i n t e r v i e w , he was i n f o r m e d 
t h a t Western Employers would deny h i s c l a i m , and, f o r t h a t reason, he 
fe l t > p r e s s u r e d i n t o i d e n t i f y i n g a s p e c i f i c a c t i v i t y which 
p r e c i p i t a t e d h i s symptoms. Hence, we are most persuaded by 
c l a i m a n t ' s t e s t i m o n y a t h e a r i n g t h a t h i s symptomatic f l a r e - u p d i d n o t 
c o i n c i d e w i t h a s p e c i f i c l i f t i n g i n c i d e n t . 
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The l a y evidence s u p p o r t s a f i n d i n g t h a t the J u l y 14 
i n c i d e n t was merely a r e c u r r e n c e of the o r i g i n a l i n j u r y . Claimant 
t e s t i f i e d t h a t he had m i l d r e s i d u a l p a i n when he r e t u r n e d t o work i n 
May, 1986, i n d i c a t i n g t h a t the o r i g i n a l c e r v i c a l c o n d i t i o n p e r s i s t e d 
p r i o r t o the symptomatic f l a r e - u p . He f u r t h e r t e s t i f i e d t h a t h i s 
symptoms were the same as those he s u f f e r e d a f t e r the o r i g i n a l i n j u r y 
and t h a t t h e r e were no new symptoms. A f t e r r e v i e w i n g the medical and 
l a y t e s t i m o n y , we are unable t o f i n d t h a t t h e work a c t i v i t y w h i l e 
U n i t e d P a c i f i c was on the r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o any 
worsening of c l a i m a n t ' s c e r v i c a l c o n d i t i o n . A c c o r d i n g l y , we conclude 
t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n beyond J u l y 14, 1986 i s the 
c o n t i n u i n g r e s p o n s i b i l i t y of Western Employers. 

ORDER 

The Referee's order dated May 11, 1987 i s a f f i r m e d . The 
Board approves a c l i e n t - p a i d fee not t o exceed $105, t o be p a i d t o 
U n i t e d P a c i f i c Insurance Company's c o u n s e l , and a c l i e n t - p a i d fee not 
t o exceed $1,000, t o be p a i d t o Western Employers Insurance Company's 
co u n s e l . 

MARY J. GATES, Claimant WCB 86-16302, 86-17922 & 87-00191 
Rankin, et al ., Defense Attorneys. March 8, 1989 
Moscato & Byerly, Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

C l a i m a n t , , p r o se, requests review of those p o r t i o n s of 
Referee St. M a r t i n ' s order t h a t : ( 1 ) upheld t h e s e l f - i n s u r e d 
employer's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r c a r p a l t u n n e l 
syndrome; ( 2 ) upheld L i b e r t y Northwest Insurance C o r p o r a t i o n ' s d e n i a l 
of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r the same c o n d i t i o n ; and 
( 3 ) d e c l i n e d t o award i n t e r i m compensation, p e n a l t i e s and a t t o r n e y 
fees f o r the s e l f - i n s u r e d employer's a l l e g e d unreasonable c l a i m s 
p r o c e s s i n g . We a f f i r m . 

ISSUES 

( 1 ) C o m p e n s a b i l i t y of c l a i m a n t ' s c a r p a l t u n n e l syndrome as 
e i t h e r an a g g r a v a t i o n or an o c c u p a t i o n a l disease c l a i m ; 

( 2 ) E n t i t l e m e n t t o i n t e r i m compensation; and 

( 3 ) P e n a l t i e s f o r the s e l f - i n s u r e d employer's a l l e g e d 
f a i l u r e t o t i m e l y process a c l a i m . 

FINDINGS OF FACT 

Cl a i m a n t , 32 years of age a t h e a r i n g , s u f f e r e d a compensable 
back i n j u r y on February 1 , 1980. At t h a t t i m e , the employer was 
s e l f - i n s u r e d . L i b e r t y Northwest Insurance C o r p o r a t i o n came on the 
r i s k b e g i n n i n g February 1 , 1984. 

Claimant r e t u r n e d t o work, as a c a s h i e r f o r the employer i n 
1982. The c l a i m f o r the o r i g i n a l i n j u r y was c l o s e d by D e t e r m i n a t i o n 
Order, dated J u l y 13, 1982. Claimant r e c e i v e d no permanent 
d i s a b i l i t y . The D e t e r m i n a t i o n Order was a f f i r m e d a t the h e a r i n g ' s 
l e v e l and upon Board review. Claimant c o n t i n u e d t o ex p e r i e n c e some 
low back p a i n a f t e r her r e t u r n t o work. 

-411-



Claimant became pregnant w i t h her second c h i l d l a t e i n 
1982. She c o n t i n u e d t o ex p e r i e n c e low back p a i n and a l s o began t o . 
n o t i c e neck and r i g h t s houlder d i s c o m f o r t . On March 29, 1983, i n 
a d d i t i o n t o c l a i m a n t ' s compensable lumbar s t r a i n , t h e Ortho p a e d i c 
C o n s u l t a n t s diagnosed c e r v i c a l and d o r s a l s t r a i n which t h e y b e l i e v e d 
was brought on by t e n s i o n , u n r e l a t e d t o the o r i g i n a l i n j u r y . The 
panel s p e c i f i c a l l y noted t h a t c l a i m a n t complained o f no numbness, 
t i n g l i n g or o t h e r r a d i c u l a r symptoms i n her upper e x t r e m i t i e s . 
C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B e r s e l l i , M.D., co n c u r r e d w i t h the 
panel's o p i n i o n . 

Claimant c o n t i n u e d w o r k i n g f o r t h e employer u n t i l August 
1983, when she took m a t e r n i t y leave t o have her second c h i l d . She 
r e t u r n e d t o work i n October 1983. I n A p r i l 1984, c l a i m a n t a g a i n 
sought t r e a t m e n t f o r r i g h t h i p , back and neck p a i n , s h o u l d e r and 
b i l a t e r a l l e g and arm p a i n . Dr. D u c k l e r , M.D., diagnosed c h r o n i c p a i n 
syndrome and p o s s i b l e f i b r o m y o s i t i s . 

Dr. B e r s e l l i saw c l a i m a n t i n October 1984 f o r neck p a i n . 
Claimant a l s o complained of o c c a s i o n a l r i g h t arm numbness. The d o c t o r 
conducted a n e u r o l o g i c exam of c l a i m a n t ' s upper e x t r e m i t i e s . The 
f i n d i n g s were normal. Nerve c o n d u c t i o n t e s t s were a l s o normal. The 
d o c t o r noted c l a i m a n t was again p r e g n a n t . Claimant l e f t work i n 
October 1984 and has not r e t u r n e d t o work s i n c e . 

Claimant next sought t r e a t m e n t from Dr. B e r s e l l i , i n May 
1986, c o m p l a i n i n g of r i g h t arm and hand p a i n and numbness. On May 29, 
1986, the s e l f - i n s u r e d employer r e c e i v e d Dr. B e r s e l l i ' s May 9, 1986 
r e p o r t r e q u e s t i n g c l a i m r e o p e n i n g . On May 20, 1986, Dr. B e r s e l l i 
f o r w a r d e d an 827 t o L i b e r t y Northwest, diagnosed c a r p a l t u n n e l 
syndrome and r e s t r i c t e d c l a i m a n t from work. EMGs conducted i n 
September 1986 r e v e a l e d d e f i n i t e c a r p a l t u n n e l syndrome on the r i g h t 
and a b o r d e r l i n e c o n d i t i o n , on the l e f t . The d i a g n o s i s was l a t e r 
c o n f i r m e d by nerve c o n d u c t i o n s t u d i e s performed by Dr. S t o l z b e r g , 
M.D. On September 19, 1986, the employer, i n i t s s e l f - i n s u r e d 
c a p a c i t y , denied c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

ULTIMATE FINDINGS OF FACT 

(1) C laimant's February 1, 1980 compensable back i n j u r y has 
not worsened s i n c e the l a s t arrangement of compensation. Her c a r p a l 
t u n n e l syndrome i s not c a u s a l l y r e l a t e d t o the compensable back 
c o n d i t i o n . 

(2) Claimant's work exposure w i t h t h e employer was not the 
major c o n t r i b u t i n g cause of her c a r p a l t u n n e l syndrome c o n d i t i o n . 

(3) The employer i n i t s s e l f - i n s u r e d s t a t u s r e c e i v e d n o t i c e 
of Dr. B e r s e l l i ' s May 9, 1986 request f o r c l a i m reopening on May 29, 
1986. The employer i s s u e d a d e n i a l of the a g g r a v a t i o n c l a i m on 
September 19, 1986. 

(4) Claimant has not been employed s i n c e she l e f t t h e 
employer i n October 1984. 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t c l a i m a n t f a i l e d t o show a c a u s a l 
r e l a t i o n s h i p between her c a r p a l t u n n e l syndrome c o n d i t i o n and her work 
exposure w i t h the employer. He r e l i e d upon Dr. B e r s e l l i ' s c o n c l u s i o n 
t h a t c l a i m a n t ' s employment d i d not cause the c o n d i t i o n . He d i s c o u n t e d 
Dr. Long's o p i n i o n , as i t was p r i m a r i l y based on c l a i m a n t ' s h i s t o r y , 
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which the Referee found u n r e l i a b l e . He a l s o d i s c o u n t e d the t e s t i m o n y 
of c l a i m a n t ' s f r i e n d s and found they s i m p l y supported "each o t h e r ' s 
entrenchment i n d i s a b i l i t y . " We agree w i t h the Referee. 

I n o rder f o r c l a i m a n t t o e s t a b l i s h her c a r p a l t u n n e l 
syndrome c l a i m under an a g g r a v a t i o n t h e o r y , she must prove by 
preponderant evidence t h a t her compensable c o n d i t i o n has worsened 
s i n c e the l a s t arrangement of compensation and t h a t t h e r e i s a 
m a t e r i a l r e l a t i o n s h i p between the worsening and her compensable 
i n j u r y . Johnson v. Argonaut Insurance Co., 79 Or App 230 ( 1 9 8 6 ) . 

Claimant f a i l e d t o e s t a b l i s h a r e l a t i o n s h i p between her 
compensable back i n j u r y and the c a r p a l t u n n e l syndrome c o n d i t i o n . 
Whether t h e r e i s a r e l a t i o n s h i p between c l a i m a n t ' s compensable back 
i n j u r y and the c a r p a l t u n n e l syndrome c o n d i t i o n i s a complex medical 
q u e s t i o n t h a t r e q u i r e s e x p e r t o p i n i o n t o e s t a b l i s h . See Kassahn v. 
P u b l i s h e r s Paper, 76 Or App 105 (1985). There i s no e x p e r t o p i n i o n 
e s t a b l i s h i n g a c o n n e c t i o n between c l a i m a n t ' s back c o n d i t i o n and the 
c a r p a l t u n n e l syndrome. I n f a c t , . D r . Long s p e c i f i c a l l y r u l e d out any 
such r e l a t i o n s h i p . He s t a t e d : " I do not b e l i e v e t h a t t h e r e i s a 
d i r e c t r e l a t i o n s h i p between the upper and lower t r u n k p a i n d a t i n g from 
February 1, 1980 and the median compression neuropathy e v i d e n t i n both 
w r i s t s now." 

Claimant has a l s o p r e s e n t e d an o c c u p a t i o n a l disease c l a i m 
f o r the c a r p a l t u n n e l syndrome c o n d i t i o n . To p r e v a i l under t h i s 
t h e o r y , she must prove a causal c o n n e c t i o n between her employment and 
the c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . She must a l s o show t h a t her work 
a c t i v i t i e s were the major c o n t r i b u t i n g cause of the c o n d i t i o n . 
D e t h l e f s v. Hyster Co., 295 Or 298 (1983). Claimant f a i l s on both 
c o u n t s . 

C l a i m a n t ' s c a r p a l t u n n e l syndrome arose a f t e r she l e f t work 
w i t h the employer i n October 1984. A l t h o u g h c l a i m a n t d i d have some 
r i g h t arm p a i n c o m p l a i n t s i n 1984, those c o m p l a i n t s were diagnosed and 
t r e a t e d as r e l a t e d t o the c e r v i c a l and d o r s a l s p i n e d i s c o m f o r t she 
e x p e r i e n c e d d u r i n g t h a t time and diagnosed as c h r o n i c p a i n syndrome. 

Absent p e r s u a s i v e reasons not t o , we o r d i n a r i l y d e f e r t o the 
o p i n i o n of the t r e a t i n g p h y s i c i a n . Weiland v. SAIF, 64 Or App 810 
( 1 9 8 3 ) . Based on the n e u r o l o g i c exams t h a t t r e a t i n g p h y s i c i a n , Dr. 
B e r s e l l i , conducted on c l a i m a n t ' s upper e x t r e m i t i e s i n October 1984, 
he concluded t h a t c l a i m a n t was not s u f f e r i n g from c a r p a l t u n n e l 
syndrome when she l e f t work i n October 1984. He opined t h a t t h e r e was 
no r e l a t i o n s h i p between c l a i m a n t ' s j o b a c t i v i t i e s w i t h the employer 
and the development of the c o n d i t i o n i n 1986. We a l s o note t h a t 
Dr. B e r s e l l i a d vised t h a t c l a i m a n t ' s pregnancy may have pl a y e d a r o l e 
i n the development of the c o n d i t i o n . 

Dr. Nye a l s o opined t h a t the development of the c a r p a l 
t u n n e l c o n d i t i o n was u n r e l a t e d t o c l a i m a n t ' s employment. He concluded 
c l a i m a n t ' s a c t i v i t i e s as a c a s h i e r would not l i k e l y produce the 
c o n d i t i o n . He a l s o noted t h a t her symptoms seemed t o correspond t o 
her pregnancies and t h a t the c o n d i t i o n had worsened a f t e r c l a i m a n t 
l e f t work. For these reasons, Dr. Nye determined the onset of t h e 
c a r p a l t u n n e l syndrome was p r o b a b l y i d e o p a t h i c . 

We d i s c o u n t Dr. Long's c o n t r a r y o p i n i o n . We f i n d h i s 
o p i n i o n l e s s p e r s u a s i v e than the w e l l reasoned o p i n i o n s of 
Drs. B e r s e l l i and Nye. See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 
His c o n c l u s i o n t h a t c l a i m a n t experienced c a r p a l t u n n e l syndrome 
symptoms as e a r l y as 1982, i s based s o l e l y on the h i s t o r y she p r o v i d e d 
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him. We agree w i t h the Referee t h a t c l a i m a n t ' s h i s t o r y i s not 
p a r t i c u l a r l y r e l i a b l e . T h e r e f o r e , Dr. Long's o p i n i o n based upon 
r e l i a n c e of t h a t h i s t o r y i s f l a w e d . See Frank E. B a t t a g l i a , 40 Van 
N a t t a 842 (1988) . 

We a l s o note t h a t Dr. Long i s unable t o account f o r the 
d i s c r e p a n c y between c l a i m a n t ' s h i s t o r y of c a r p a l t u n n e l c o m p l a i n t s , 
s i n c e 1982, and the l a c k of o b j e c t i v e f i n d i n g s of the c o n d i t i o n as 
documented by the normal nerve c o n d u c t i o n s t u d i e s t a k e n i n 1984. 
Dr. Long's o p i n i o n i s p a r t i c u l a r l y c o n f u s i n g g i v e n h i s o p i n i o n t h a t i f 
c l a i m a n t ' s nerve c o n d u c t i o n s t u d i e s were normal i n 1984, she s h o u l d 
not have been e x p e r i e n c i n g c a r p a l t u n n e l symptoms, a t t h a t t i m e . 

Claimant i s not r e q u i r e d t o use e x p e r t o p i n i o n t o e s t a b l i s h 
a c a u s a l r e l a t i o n s h i p between her employment and the c a r p a l t u n n e l 
c o n d i t i o n . Lay t e s t i m o n y may be s u f f i c i e n t t o e s t a b l i s h t h a t the 
c o n d i t i o n arose d u r i n g the time c l a i m a n t worked f o r t h e employer. See 
G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 5 ) . However, as mentioned above, we 
agree w i t h the Referee t h a t c l a i m a n t ' s account of t h e onset o f c a r p a l 
t u n n e l symptoms i s i n a c c u r a t e and u n r e l i a b l e . 

For example, c l a i m a n t t e s t i f i e d a t h e a r i n g t h a t i n December 
1982, she e x p e r i e n c e d p a i n and weakness i n her r i g h t hand, t h a t caused 
her t o drop a c o f f e e p o t . T h i s was e s s e n t i a l l y t h e same account o f 
the i n c i d e n t t h a t she p r o v i d e d Dr. S t o l z b e r g , n e u r o l o g i s t , on 
August 23, 1986. Dr. Long r e l i e d on t h i s s t o r y i n c o n c l u d i n g c l a i m a n t 
had c a r p a l t u n n e l syndrome as e a r l y as November or December, 1982. 
However, these l a t e r accounts are not i n harmony w i t h c l a i m a n t ' s 
i n i t i a l r e p o r t of the i n c i d e n t t o Dr. H e a t h e r i n g t o n , on January 5, 
1983. At t h a t t i m e , she i n f o r m e d him the c o f f e e p o t i n c i d e n t caused 
p a i n i n her back and neck. There was no r e p o r t o f hand or arm p a i n . 

C l a i m a n t ' s i n a c c u r a t e h i s t o r y i s i n s u f f i c i e n t o f i t s e l f t o 
e s t a b l i s h a c a u s a l r e l a t i o n s h i p between her employment and t h e c a r p a l 
t u n n e l syndrome c o n d i t i o n . I n a d d i t i o n , t h e m e d i c a l evidence 
preponderates a g a i n s t c o m p e n s a b i l i t y . Claimant has f a i l e d t o meet her 
burden of p r o o f . 

I n t e r i m Compensation 

Claimant contends t h a t she i s e n t i t l e d t o . i n t e r i m 
compensation, from the s e l f - i n s u r e d employer, due from the f o u r t e e n t h 
day a f t e r she f i l e d her c l a i m f o r c a r p a l t u n n e l syndrome, u n t i l t h e 
c l a i m was denied. See ORS 656.273(6). We d i s a g r e e . ORS 656.273(6) 
does not mandate payment of i n t e r i m compensation u n t i l t he employer 
has n o t i c e or knowledge of c l a i m a n t ' s " m e d i c a l l y v e r i f i e d i n a b i l i t y t o 
work" as a r e s u l t of a worsening of her compensable back i n j u r y . 

Dr. B e r s e l l i ' s May 9, 1986 r e p o r t , t o the s e l f - i n s u r e d 
employer, r e q u e s t i n g reopening f o r t r e a t m e n t and d i a g n o s t i c work-up of 
c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n does not document c l a i m a n t ' s 
i n a b i l i t y t o work, nor does i t s u b s t a n t i a t e t h a t c l a i m a n t ' s i n a b i l i t y 
t o work i s due t o her compensable back i n j u r y . Dr. B e r s e l l i ' s May 20, 
1986 827 sent t o the i n s u r e r , w h i l e r e s t r i c t i n g c l a i m a n t from work, 
does not a t t r i b u t e c l a i m a n t ' s i n a b i l i t y t o work t o a worsened back 
c o n d i t i o n . At most, the r e p o r t can be read as a r e q u e s t f o r 
a u t h o r i z a t i o n f o r a d d i t i o n a l c o n s e r v a t i v e t r e a t m e n t and EMG d i a g n o s t i c 
work ups. The s e l f - i n s u r e d employer had no d u t y t o pay i n t e r i m 
compensation under these c i r c u m s t a n c e s . 
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P e n a l t i e s 

Claimant a l s o contends t h a t she i s e n t i t l e d t o p e n a l t i e s and 
a t t o r n e y fees f o r the.employer's f a i l u r e t o t i m e l y process her c l a i m . 
We agree t h a t the employer i s s u e d an u n t i m e l y d e n i a l . The employer 
r e c e i v e d n o t i c e of " a g g r a v a t i o n " reopening r e q u e s t s from Dr. B e r s e l l i 
i n May 1 9 8 6 . The employer, i n i t s s e l f - i n s u r e d s t a t u s , i s s u e d a 
d e n i a l of the a g g r a v a t i o n c l a i m and of Dr. B e r s e l l i ' s l a t e r r e q u e s t 
f o r s u r g e r y a u t h o r i z a t i o n , on September 1 9 , 1 9 8 6 . C l e a r l y , t h e 
employer d i d not i s s u e a t i m e l y d e n i a l . ORS 6 5 6 . 2 6 2 ( 6 ) ; 6 5 6 . 2 7 3 ( 6 ) . 

P e n a l t i e s can o n l y be assessed on amounts "then due." ORS 
6 5 6 . 2 6 2 ( 1 0 ) . Because we found t h a t c l a i m a n t ' s c o n d i t i o n i s not 
compensable, and she was not e n t i t l e d t o i n t e r i m compensation, t h e r e 
are no amounts "then due" on which t o assess p e n a l t i e s . 

ORDER 

The Referee's o r d e r dated August 2 8 , 1 9 8 7 , i s a f f i r m e d . The 
Board approves a c l i e n t - p a i d f e e , not t o exceed $ 1 , 0 0 6 , payable from 
the s e l f - i n s u r e d employer t o i t s c o u n s e l . 

J O S E P H HLAVKA, C l a i m a n t WCB 8 7 - 1 2 5 8 8 & 8 7 - 0 6 2 3 4 
R o y c e , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 8, 1 9 8 9 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Board Members F e r r i s and Johnson. 

EBI Companies req u e s t s review of those p o r t i o n s of Referee 
Podnar's or d e r t h a t : ( 1 ) s e t a s i d e i t s "de f a c t o " p a r t i a l d e n i a l of 
c l a i m a n t ' s c l a i m f o r medical s e r v i c e s ; ( 2 ) upheld a d e n i a l of 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s back c o n d i t i o n i s s u e d by CNA 
Insurance Company; ( 3 ) assessed p e n a l t i e s and a t t o r n e y fees f o r EBI's 
f a i l u r e t o n o t i f y c l a i m a n t i n i t s p a r t i a l d e n i a l of h i s s t a t u t o r y 
h e a r i n g r i g h t s ; and ( 4 ) recommended t h a t c l a i m a n t ' s c l a i m be reopened 
p u r s u a n t t o the Board's Own Motion a u t h o r i t y . We r e v e r s e the 
assessment of p e n a l t i e s and a t t o r n e y fees and a f f i r m the remainder o f 
t h e Referee's o r d e r . 

ISSUES 

1 . Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of h i s 
compensable J u l y 1 4 , 1 9 8 0 i n j u r y or a "new i n j u r y " on January 2 0 , 
1 9 8 7 . 

2 . Whether EIB's p r o c e d u r a l l y d e f e c t i v e d e n i a l of 
A p r i l 1 7 , 1 9 8 7 was unreasonable, t h e r e b y e n t i t l i n g c l a i m a n t t o 
p e n a l t i e s and a t t o r n e y f e e s . 

a. I f t h e p r o c e d u r a l l y d e f e c t i v e d e n i a l was 
unreasonable, what amount was "then due" upon which t o base t h e 
p e n a l t y . 

FINDINGS OF FACT 

Cl a i m a n t , a 2 9 year o l d c a r p e n t e r , compensably i n j u r e d h i s 
low back on J u l y 1 4 , 1 9 8 0 w h i l e l i f t i n g c o n c r e t e forms a t EBI's 
i n s u r e d . A lumbosacral s t r a i n was diagnosed and he r e c e i v e d 
c o n s e r v a t i v e t r e a t m e n t t h r o u g h the March 2 4 , 1 9 8 1 c l a i m c l o s u r e w i t h 
no permanent d i s a b i l i t y award. 
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On J u l y 29, 1981, the c l a i m was reopened. F o l l o w i n g 
a d d i t i o n a l c o n s e r v a t i v e t r e a t m e n t , t h e c l a i m was c l o s e d on June 15,' 
1982 w i t h an award of 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 
That award was i n c r e a s e d t o 20 p e r c e n t unscheduled permanent 
d i s a b i l i t y by O p i n i o n and Order of February 11, 1983. 

I n December 1983 c l a i m a n t was h o s p i t a l i z e d f o r t r a c t i o n . 
On February 13, 1984, Dr. Rosenbaum, n e u r o l o g i c a l surgeon, performed 
an u n s u c c e s s f u l Chymopapain i n j e c t i o n a t the L4-5 l e v e l . On June 12, 
1984, due t o the c o n t i n u i n g n a t u r e of c l a i m a n t ' s low back and 
b i l a t e r a l l e g p a i n , Dr. Rosenbaum performed a lumbar laminectomy and 
diskectomy a t L4-5 on the l e f t . 

As of August 1985 c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
s i g n i f i c a n t low back and b i l a t e r a l l e g p a i n , worse on the l e f t . I n 
September 1985 a myelogram r e v e a l e d a moderate d i f f u s e b u l g i n g d i s c 
at L4-5 on the r i g h t . 

On October 22, 1985, Dr. Nash, n e u r o l o g i c a l surgeon, 
performed a lumbar laminotomy, medial facetectomy f o r r o o t r e l e a s e , 
and diskectomy a t L4-5 on the r i g h t . A lthough the s u r g e r y reduced 
c l a i m a n t ' s low back and b i l a t e r a l l e g p a i n , h i s symptoms c o n t i n u e d t o 
wax and wane. 

On May 1, 1986, the c l a i m was again c l o s e d by D e t e r m i n a t i o n 
Order w i t h no a d d i t i o n a l award of permanent d i s a b i l i t y . A r e q u e s t 
f o r h e a r i n g r e s u l t e d i n a s t i p u l a t i o n which g r a n t e d c l a i m a n t an 
a d d i t i o n a l 11.76 p e r c e n t unscheduled d i s a b i l i t y , g i v i n g him a t o t a l 
of 31.76 p e r c e n t unscheduled permanent d i s a b i l i t y . 

Claimant s u b s e q u e n t l y o b t a i n e d employment as a l i g h t 
i n d u s t r i a l employee f o r CNA Insurance Companies' i n s u r e d . On January 
20, 1987, he a t t e m p t e d t o l i f t a p l a s t i c t u b from a s t a c k of t u b s ; as 
he j e r k e d , the s u c t i o n r e s i s t e d and he experienced an immediate 
i n c r e a s e i n low back and l e f t l e g p a i n . At no t ime between May 1, 
1986 and January 20, 1987 had c l a i m a n t been c o m p l e t e l y f r e e of t h e 
low back and l e g p a i n . Claimant has not r e t u r n e d t o work s i n c e the 
January 1987 i n c i d e n t . 

On January 20, 1987, he was h o s p i t a l i z e d f o r t r a c t i o n f o r 
a p p r o x i m a t e l y two weeks and came under the care of Dr. Thomas, 
o r t h o p e d i c surgeon. He was r e l e a s e d t o bed r e s t a t home, but d i d 
p o o r l y t h e r e and, on February 7, 1987, was r e a d m i t t e d t o t h e h o s p i t a l . 

On February 9, 1987, Dr. Q u i l i c i , r a d i o l o g i s t , reviewed an 
MRI of c l a i m a n t ' s lumbar s p i n e and diagnosed d e g e n e r a t i v e d i s c 
disease a t L4-5 w i t h a broadbased d i s c bulge and p r o b a b l e f o c a l d i s c 
h e r n i a t i o n on the r i g h t . 

On February 16, 1987, Dr. Thomas wrote t o EBI and i n f o r m e d 
i t of c l a i m a n t ' s o f f work s t a t u s and i n j u r y . On March 12, 1987, 
Dr. Thomas requested p e r m i s s i o n from EBI t o p e r f o r m s u r g e r y . 
Dr. Nash c o n c u r r e d i n t h i s r e q u e s t . 

On A p r i l 17, 1987, EBI wrote t o the Workers' Compensation 
Board t o e x p l a i n i t s p o s i t i o n t h a t i n j u r i e s subsequent t o t h e 
accepted J u l y 14, 1980 i n j u r y were r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
need f o r t r e a t m e n t . A copy of t h i s l e t t e r was sent t o c l a i m a n t . The 
l e t t e r , however, n e i t h e r n o t i f i e d c l a i m a n t t h a t h i s c l a i m had been 
denied nor t h a t he c o u l d c h a l l e n g e i t s d e n i a l by e x e r c i s i n g h i s 
s t a t u t o r y h e a r i n g r i g h t s . 

-416-



On A p r i l 22, ;1 ;987, Dr. Nash wrote t o CNA, r e q u e s t i n g 
a u t h o r i z a t i o n t o p e r f o r m an L4-5 diskectomy. 

On May 18, 1987, the Orthopaedic C o n s u l t a n t s examined 
c l a i m a n t and diagnosed d e g e n e r a t i v e d i s c disease a t L4-5 and 
r e c u r r i n g l u mbosacral s t r a i n by h i s t o r y . They d i d not see s u f f i c i e n t 
c l i n i c a l evidence t o wa r r a n t s u r g e r y . 

On A p r i l 20, 1987 and again on June 10, 1987, c l a i m a n t ' s 
counsel f i l e d a request f o r h e a r i n g and a p p l i c a t i o n t o schedule w i t h 
t h e Workers' Compensation Board, a l l e g i n g , i n t e r a l i a , i s s u e s 
i n v o l v i n g m edical s e r v i c e s , an a g g r a v a t i o n c l a i m , and p e n a l t i e s and 
a t t o r n e y f e e s . 

On June 8, 1987, c l a i m a n t was shot t w i c e i n t h e chest a t 
h i s home by a p o l i c e o f f i c e r who was i n v e s t i g a t i n g a domestic 
d i s t u r b a n c e c o m p l a i n t . He was h o s p i t a l i z e d f o r t h r e e months and 
underwent s i x o p e r a t i o n s b e f o r e being r e l e a s e d . 

On August 17, 1987, c l a i m a n t ' s counsel f i l e d a supplemental 
r e q u e s t f o r h e a r i n g s p e c i f i c a l l y c o n t e s t i n g EBI's "de f a c t o " d e n i a l 
of t h e c l a i m and a t t a c h e d t h e r e t o a "Motion t o Make D e n i a l More 
D e f i n i t e and C e r t a i n Pursuant t o OAR 436-60-140." 

Al t h o u g h t h e January 20, 1987 l i f t i n g i n c i d e n t d i d cause an 
i n c r e a s e m c l a i m a n t ' s low back and l e g symptoms, i t d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o a worsening of h i s c o n d i t i o n . 

From January 20, 1987 t h r o u g h September 24, 1987, the time 
o f h e a r i n g , c l a i m a n t had accrued an o u t s t a n d i n g medical b i l l f o r h i s 
back c o n d i t i o n i n the amount of $7,292.92. 

CONCLUSIONS OF LAW 

R e s p o n s i b i l i t y 

The Referee r e l i e d upon t he o p i n i o n of Dr. Thomas i n 
c o n c l u d i n g t h a t , a l t h o u g h the January 1987 event caused an i n c r e a s e 
i n symptoms, i t d i d n o t m a t e r i a l l y a f f e c t t h e p r o g r e s s i o n o f 
c l a i m a n t ' s c o n d i t i o n . We agree. 

I n an aggravation/new i n j u r y c o n t e x t , a l l o c a t i o n o f 
r e s p o n s i b i l i t y i s dependent on whether c l a i m a n t ' s p r e s e n t c o n d i t i o n 
i s a c o n t i n u a t i o n of h i s o r i g i n a l i n j u r y or t h e r e s u l t o f a 
subsequent i n c i d e n t t h a t i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c o n d i t i o n 
i n a m a t e r i a l way. CECO Corp v. B a i l e y , 71 Or App 782, 785 (198 5 ) . 
To s h i f t r e s p o n s i b i l i t y t o a subsequent e m p l o y e r / i n s u r e r , t h e 
evidence must e s t a b l i s h t h a t a subsequent i n c i d e n t i n d e p e n d e n t l y 
c o n t r i b u t e d t o the c a u s a t i o n of the d i s a b l i n g c o n d i t i o n , i . e . t o a 
worsening of the u n d e r l y i n g c o n d i t i o n . See Hensel Phelps 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 (1986)~ I f t h e second i n c i d e n t 
merely aggravates the e f f e c t s o f the f i r s t and r e s u l t s i n a second 
p e r i o d of d i s a b i l i t y w i t h o u t i n d e p e n d e n t l y c o n t r i b u t i n g t o c l a i m a n t ' s 
c o n d i t i o n , t h e f i r s t i n s u r e r remains r e s p o n s i b l e . Smith v. Ed's 
Pancake House, 27 Or App 361 (1976). 

Despite two d i s k e c t o m i e s performed a t the L4-5 l e v e l , b o t h 
r i g h t and l e f t s i d e s , c l a i m a n t has had c o n s t a n t low back and l e g p a i n 
s i n c e h i s compensable 1980 i n j u r y . Subsequent t o the January 20, 
1987 i n c i d e n t , c l a i m a n t was found t o have a r e c u r r e n t d i s c p r o t r u s i o n 
at the L4-5 l e v e l on the r i g h t . 
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Dr. Nash examined c l a i m a n t i n A p r i l 1987 and opined t h a t he 
had s u s t a i n e d a new i n j u r y which had produced new f i n d i n g s on the 
s i t e o p p o s i t e from t h a t which was c o r r e c t e d d u r i n g t h e 1985 
diskectomy. Dr. Nash, however, f a i l e d t o note t h a t t h e i n i t i a l 1984 
diskectomy had been performed t o c o r r e c t an L4-5 d i s c h e r n i a t i o n on 
the r i g h t , t he same area which was found t o be p r o t r u d i n g i n 1987. 

The Orthopaedic C o n s u l t a n t s a l s o b e l i e v e d t h a t c l a i m a n t had 
s u s t a i n e d a new i n j u r y i n January 1987. They based t h e i r o p i n i o n , 
however, on the assumption t h a t f o l l o w i n g t h e 1985 diskectomy 
c l a i m a n t was g r e a t l y improved and d i d n o t e x p e r i e n c e any f u r t h e r l e g 
p a i n u n t i l January 20, 1987. A l t h o u g h c l a i m a n t ' s low back and l e g 
symptoms d i d decrease f o l l o w i n g the 1985 s u r g e r y , t h e y d i d n o t 
r e s o l v e ; he c o n t i n u e d t o e x p e r i e n c e a waxing and waning of symptoms 
up t o the January 1987 i n c i d e n t . Since the b a s i s f o r the Orthopaedic 
C o n s u l t a n t s ' o p i n i o n t h a t c l a i m a n t s u f f e r e d a new i n j u r y a t t h a t t i m e 
was not a c c u r a t e , we g i v e l i t t l e w eight t o the o p i n i o n . 

I n May 1987 c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Thomas, 
opined t h a t the January 1987 l i f t i n g i n c i d e n t i n c r e a s e d c l a i m a n t ' s 
back symptoms but d i d not p a t h o l o g i c a l l y worsen h i s back. He f u r t h e r 
opined t h a t c l a i m a n t ' s p r e s e n t problem was a c o n t i n u a t i o n of h i s 1980 
i n j u r y . A l t h o u g h i n September 1987 Dr. Thomas s t a t e d t h a t t h e 
January 1987 i n c i d e n t was a f a c t o r i n c l a i m a n t ' s p r e s e n t "problems," 
we i n t e r p r e t "problems" t o i n d i c a t e "symptoms." 

Dr. Rosenbaum, who performed the 1984 d i s k e c t o m y , c o n c u r r e d 
w i t h the o p i n i o n of Dr. Nash and opined t h a t , i f one were t o assume 
the January 1987 i n c i d e n t c r e a t e d a temporary f l a r e - u p o f c l a i m a n t ' s 
symptoms, then the i n c i d e n t would not l i k e l y have m a t e r i a l l y a f f e c t e d 
the p r o g r e s s i o n of h i s c o n d i t i o n . 

We r e l y upon the more p e r s u a s i v e o p i n i o n s of Drs. Thomas 
and Rosenbaum and conclude t h a t the January 1987 i n c i d e n t d i d not 
i n d e p e n d e n t l y c o n t r i b u t e t o a worsening of c l a i m a n t ' s c o n d i t i o n . 
T h e r e f o r e , EBI remains r e s p o n s i b l e f o r c l a i m a n t ' s c o n t i n u i n g low back 
and l e g c o n d i t i o n . 

P e n a l t i e s and a t t o r n e y fees 

The Referee assessed c l a i m a n t a 25 p e r c e n t p e n a l t y and a 
$500 a t t o r n e y fee f o r EBI's p r o c e d u r a l l y d e f e c t i v e d e n i a l , 
c h a r a c t e r i z e d as unreasonable c l a i m s p r o c e s s i n g . We agree t h a t EBI's 
c l a i m s p r o c e s s i n g was i n c o r r e c t , but conclude t h a t i t was not 
unreasonable. 

On A p r i l 17, 1987, EBI m a i l e d a l e t t e r t o the Own Motion 
s e c t i o n of the Workers' Compensation Board a d v i s i n g i t t h a t c l a i m a n t 
had s u f f e r e d a new i n j u r y w h i l e employed w i t h CNA's i n s u r e d and t h a t 
the new i n j u r y was the cause of h i s c u r r e n t need f o r m e d i c a l 
t r e a t m e n t . A copy of t h a t l e t t e r was m a i l e d t o c l a i m a n t . A l t h o u g h 
the l e t t e r was i n t e n d e d t o n o t i f y c l a i m a n t and the Own Motion s e c t i o n 
t h a t EBI would no lo n g e r be r e s p o n s i b l e f o r c l a i m a n t ' s m e d i c a l 
b e n e f i t s , i t d i d not s p e c i f i c a l l y s t a t e t h a t i t was denying 
c l a i m a n t ' s c l a i m f o r medical s e r v i c e s ; nor d i d i t n o t i f y c l a i m a n t of 
h i s s t a t u t o r y h e a r i n g r i g h t s . T h e r e f o r e , the A p r i l 17, 1987 l e t t e r 
d i d not c o n s t i t u t e a d e n i a l . I n s t e a d , we c o n s t r u e EBI's a c t i o n s t o 
be a "de f a c t o " d e n i a l of c l a i m a n t ' s medical s e r v i c e s . See Syphers 
v. K-W Logging, I n c . , 51 Or App 769 ( 1981 ) . 

However, on A p r i l 20, 1987, and again on June 10, 1987, 
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c l a i m a n t ' s counsel f i l e d a request f o r h e a r i n g and a p p l i c a t i o n t o 
schedule w i t h the Board, a l l e g i n g , i n t e r a l i a , i s s u e s i n v o l v i n g 
m e d i c a l s e r v i c e s , a g g r a v a t i o n , arid p e n a l t i e s and a t t o r n e y f e e s . EBI 
d i d not subsequently i s s u e a f o r m a l d e n i a l of compensation. 

ORS 656.262(10) s t a t e s t h a t : 

" [ i ] f the i n s u r e r or s e l f - i n s u r e d employer 
unreasonably delays or unreasonably r e f u s e s 
t o pay compensation, or unreasonably d e l a y s 
acceptance or d e n i a l of a c l a i m , the 
i n s u r e r or s e l f - i n s u r e d employer s h a l l be 
l i a b l e f o r an a d d i t i o n a l amount up t o 25 
p e r c e n t of the amounts then due p l u s any 
a t t o r n e y fees which may be assessed under 
ORS 656.382." 

EBI r e l i e d upon our d e c i s i o n i n Joyce A. Morgan, 36 Van 
N a t t a 114 (1984) i n a r g u i n g t h a t a p e n a l t y and a t t o r n e y fee should 
not be imposed because c l a i m a n t s u f f e r e d no p r e j u d i c e as a r e s u l t of 
i t s p r o c e d u r a l l y d e f e c t i v e d e n i a l . I n Roger C. Prusak, 40 Van Natta 
2037 ( 1 9 8 8 ) , however, we r e l i e d upon the Court of Appeals d e c i s i o n i n 
L e s t e r v. Weyerhaeuser Co., 70 Or App 307, 311, rev den 298 Or 427 
( 1984 ) , and e x p r e s s l y disavowed our h o l d i n g i n Joyce Morgan, supra. 
Because p r e j u d i c e i s no l o n g e r an element of a c l a i m s p r o c e s s i n g 
v i o l a t i o n , t he t h e o r e t i c a l b a s i s of the Morgan d e c i s i o n i s gone. 
Roger C. Prusak, supra. 

A l t h o u g h EBI's p r o c e d u r a l l y d e f e c t i v e d e n i a l was wrong, the 
Board's d e c i s i o n s i n Morgan and subsequent cases p r o v i d e d a 
reasonable b a s i s f o r EBI t o conclude t h a t , when c l a i m a n t ' s a t t o r n e y 
f i l e d a r e q u e s t f o r h e a r i n g t h r e e days a f t e r i t s A p r i l 17, 1987 de 
" f a c t o d e n i a l " , no b a s i s f o r a p e n a l t y or a t t o r n e y fee f o r 
unreasonable c l a i m s p r o c e s s i n g e x i s t e d . I t c o u l d reasonably assume 
t h a t , under the e x i s t i n g caselaw, i t was unnecessary t o subsequently 
i s s u e a f o r m a l d e n i a l . Under these c i r c u m s t a n c e s , w h i l e EBI's c l a i m s 
p r o c e s s i n g was i n c o r r e c t , i t was not unreasonable. T h e r e f o r e , 
c l a i m a n t i s not e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e . 

ORDER 

The Referee's order dated October 8, 1987 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n of the Referee's order t h a t 
assessed p e n a l t i e s and a t t o r n e y fees i s r e v e r s e d . The remainder of 
the Referee's order i s a f f i r m e d . Claimant's a t t o r n e y i s awarded an 
assessed fee of $1,200 f o r h i s s e r v i c e s on Board r e v i e w , t o be p a i d 
by EBI Companies. The Board approves a c l i e n t - p a i d f e e , from CNA 
I n s u r a n c e Companies t o i t s c o u n s e l , not t o exceed $785.53. The Board 
a l s o approves a c l i e n t - p a i d f e e , from EBI Companies t o i t s c o u n s e l , 
not t o exceed $1,269.50. 

J O S E P H HLAVKA, C l a i m a n t Own M o t i o n 8 7 - 0 1 8 4 M 
R o y c e , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 8, 1 9 8 9 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s Own M o t i o n O r d e r 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Claimant requested t h a t the Board e x e r c i s e i t s own motion 
a u t h o r i t y and reopen h i s c l a i m f o r a 1980 i n j u r y . Claimant's 
a g g r a v a t i o n r i g h t s have e x p i r e d . On August 26, 1987, t h e Board 
d e f e r r e d a c t i n g upon c l a i m a n t ' s request s i n c e he had requested 
c o n s o l i d a t i o n w i t h proceedings which were p r e s e n t l y pending. 
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(WCB Case Nos. 87-06234 and 87-12588). The h e a r i n g concerned t h e 
i s s u e s of medical s e r v i c e s , r e s p o n s i b i l i t y and p e n a l t i e s and a t t o r n e y 
f ees . 

The l i t i g a t i o n proceeded t o h e a r i n g . On October 8, 1987, 
Referee Podnar found t h a t c l a i m a n t ' s c u r r e n t low back and l e g 
c o n d i t i o n had r e q u i r e d h o s p i t a l i z a t i o n and c o n t i n u e d t o be r e l a t e d t o 
h i s 1980 i n j u r y . Consequently, Referee Podnar recommended t h a t we 
e x e r c i s e our own motion a u t h o r i t y pursuant t o ORS 656.278. On Board 
re v i e w , we agreed t h a t c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n of h i s 
1980 compensable low back i n j u r y and a f f i r m e d t h a t p o r t i o n of t h e 
Referee's o r d e r . See Joseph Hlavka, 41 Van N a t t a ( I s s u e d t h i s d a t e ) . 

F o l l o w i n g our review of the r e c o r d , we a l s o agree w i t h the 
Referee's recommendation t h a t we e x e r c i s e our own motion a u t h o r i t y 
p u r s u a n t t o ORS 656.278. A c c o r d i n g l y , the c l a i m should be reopened 
w i t h temporary d i s a b i l i t y t o commence January 20, 1987 and c o n t i n u e 
u n t i l c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage or 
becomes m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . 

At h e a r i n g , the p a r t i e s r a i s e d a q u e s t i o n c o n c e r n i n g the 
a p p l i c a b i l i t y of the new a d m i n i s t r a t i v e r u l e s and t h e i r e f f e c t on the 
time p e r i o d f o r the payment of temporary d i s a b i l i t y . 

The new Own Motion r u l e s adopted by the Board, e f f e c t i v e 
January 1, 1988, apply t o c l a i m s a c t u a l l y reopened a f t e r t h a t d a t e . 
OAR 438-12-018. T h e r e f o r e , the new Own Motion r u l e s a p p l y t o the 
p r e s e n t case. 

ORS 656.278 p r o v i d e s t h a t the Board may a u t h o r i z e temporary 
t o t a l d i s a b i l i t y b e n e f i t s "from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y u n t i l t h e worker's 
c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y . . . " 

Claimant was f i r s t h o s p i t a l i z e d f o r t r a c t i o n on January 20, 
1987. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y 
b e n e f i t s from t h a t date u n t i l he r e t u r n s t o h i s r e g u l a r work a t h i s 
r e g u l a r wage or becomes m e d i c a l l y s t a t i o n a r y . 

As a reasonable a t t o r n e y ' s f e e , c l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t of the a d d i t i o n a l compensation g r a n t e d by t h i s 
o r d e r , not t o exceed $1,050. 

Reimbursement from the Reopened Claims Reserve i s 
a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45 . 

I T IS SO ORDERED. 

T I N A M. LI N G A R , C l a i m a n t WCB 8 6 - 1 7 4 0 2 
M i c h a e l B. D y e , C l a i m a n t ' s A t t o r n e y M a r c h 8, 1 9 8 9 
N e l s o n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

The i n s u r e r requested review of those p o r t i o n s of Referee 
Daron's or d e r t h a t : (1) s e t a s i d e i t s p a r t i a l d e n i a l of c h i r o p r a c t i c 
c a r e ; (2) s e t a s i d e i t s p a r t i a l d e n i a l of c l a i m a n t ' s s p i n a l 
b i o m e c h a n i c a l a b e r r a t i o n c o n d i t i o n ; (3) assessed p e n a l t i e s and 
r e l a t e d a t t o r n e y fees f o r i t s unreasonable d e n i a l of t h a t 
b i o m e c h a n i c a l a b e r r a t i o n c o n d i t i o n ; and (4) found t h a t c l a i m a n t ' s 
back i n j u r y c l a i m was p r e m a t u r e l y c l o s e d . The i n s u r e r , however, 
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w i t h d r e w i t s r e q u e s t f o r review and t h i s case comes b e f o r e us on 
c l a i m a n t ' s c r o s s - r e q u e s t f o r review of the Referee's o r d e r . No 
b r i e f s were f i l e d by e i t h e r p a r t y . We modify i n p a r t and a f f i r m i n 
p a r t . 

ISSUES 
1. Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . 

2. I f c l a i m a n t ' s c l a i m was not p r e m a t u r e l y c l o s e d , what i s 
the e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y , i f any, r e s u l t i n g from 
her compensable i n j u r y of June 7, 1986. 

3. Whether t h e i n s u r e r ' s p r e - c l o s u r e p a r t i a l d e n i a l of 
c l a i m a n t ' s thoracolumbar b i o m e c h a n i c a l a b e r r a t i o n c o n d i t i o n was 
p r o c e d u r a l l y p r o p e r . 

4. I f t h e i n s u r e r ' s p r e - c l o s u r e p a r t i a l d e n i a l of 
c l a i m a n t ' s b i o m e c h a n i c a l a b e r r a t i o n c o n d i t i o n was p r o c e d u r a l l y 
p r o p e r , whether t h a t c o n d i t i o n i s compensable. 

5. Whether c l a i m a n t ' s c h i r o p r a c t i c care was reasonable and 
necessary. 

6. Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and r e l a t e d 
a t t o r n e y fees f o r the a l l e g e d unreasonable p a r t i a l d e n i a l s . 

FINDINGS OF FACT 

On or about June 7, 1986, c l a i m a n t s u s t a i n e d a compensable 
i n j u r y when she t r i p p e d and f e l l , l a n d i n g on her b u t t o c k s . F o l l o w i n g 
her f a l l , c l a i m a n t v i s i t e d t he Salem H o s p i t a l emergency room on t h r e e 
s u c c e s s i v e days, June 9, 10 and 1 1 , 1986, w i t h v a r y i n g back 
c o m p l a i n t s each day. The f i r s t day's d i a g n o s i s was acute c e r v i c a l 
and d o r s a l s p i n e s t r a i n , but was t h e r e a f t e r diagnosed as p a r a s p i n a l 
muscle s t r a i n or muscle spasm. 

On June 1 1 , 1986, c l a i m a n t saw Dr. T i l e y , who diagnosed 
m i l d p a r a s p i n a l muscle spasm, and p r e s c r i b e d r e s t and heat. On J u l y 
7, 1986, Dr. T i l e y i n d i c a t e d t h a t c l a i m a n t was r e l e a s e d f o r r e g u l a r 
work as of June 26, 1986. 

Claimant then c o n s u l t e d w i t h Dr. Romanick, c h i r o p r a c t o r . 
A f t e r a s h o r t p e r i o d of t r e a t m e n t , Dr. Romanick r e l e a s e d c l a i m a n t t o 
r e g u l a r work w i t h t h e r e s t r i c t i o n t h a t she should be a l l o w e d t o r e s t 
as necessary t o p r e v e n t severe low back p a i n . 

On August 1, 1986, c l a i m a n t again changed t r e a t i n g 
p h y s i c i a n s and began seeing Dr. Palmer, another c h i r o p r a c t o r . 
Dr. Palmer diagnosed: (1) p a i n i n the t h o r a c i c s p i n e ; (2) lumbar 
d i s c syndrome; (3) c o c c y d y n i a ; and (4) myalgia of her lower 
e x t r e m i t i e s . He d i d not r e l e a s e c l a i m a n t f o r work and recommended 
c o n s e r v a t i v e c h i r o p r a c t i c c a r e . 

On August 12, 1986, Dr. Wei, c h i r o p r a c t o r , reviewed x-rays 
and diagnosed: (1) t r a n s i t i o n a l l u m bosacral v e r t e b r a w i t h s y n o s t o s i s 
on t h e l e f t and m i l d r e a c t i v e s c l e r o s i s a t the l e f t s a c r o i l i a c j o i n t ; 
(2) l o s s of the mid and lower c e r v i c a l l o r d o s i s ; and (3) m o d e r a t e l y 
a c c e n t u a t e d lumbar l o r d o s i s emphasized a t the L4-5 j u n c t i o n . 

The t r a n s i t i o n a l lumbosacral v e r t e b r a w i t h s y n o s t o s i s on 
t h e l e f t and m i l d r e a c t i v e s c l e r o s i s a t the l e f t s a c r o i l i a c j o i n t 
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combined w i t h t h e a c c e n t u a t e d lumbar l o r d o s i s a t the L4-5 j u n c t i o n 
accounted f o r t h e b i o m e c h a n i c a l d y s f u n c t i o n of c l a i m a n t ' s low back. 

On September 29, 1986, Dr. Hubbard, n e u r o l o g i s t , examined 
c l a i m a n t and diagnosed muscular s t i f f n e s s i n her low back as t h e 
source of the m a j o r i t y of c l a i m a n t ' s back p a i n . 

On October 15, 1986, Dr. Palmer i s s u e d a TENS u n i t t o 
c l a i m a n t on a t r i a l b a s i s i n the hope t h a t i t would r e l i e v e some of 
her l i n g e r i n g l u m b o s a c r a l p a i n . 

On October 25, 1986, Dr. B o l i n , c h i r o p r a c t o r , examined 
c l a i m a n t and found no evidence t o s u p p o r t Dr. Palmer's d i a g n o s i s of 
i n t e r v e r t e b r a l d i s c syndrome. Dr. B o l i n diagnosed a thoracolumbar 
s t r a i n , by h i s t o r y . Based upon c l a i m a n t ' s s t a t e m e n t s t h a t t h e 
c h i r o p r a c t i c t r e a t m e n t s were of no b e n e f i t , he recommended t h a t t h e y 
be d i s c o n t i n u e d and c l a i m a n t be r e f e r r e d t o another d i s c i p l i n e o f 
m e d i c i n e . 

I n the meantime, Dr. Palmer r e f e r r e d c l a i m a n t t o 
Dr. Lawton, a c h i r o p r a c t o r w i t h e x p e r t i s e i n b i o m e c h a n i c a l 
a b e r r a t i o n s . 

On November 25, 1986, the i n s u r e r sent c o p i e s of 
Dr. B o l i n ' s October 25, 1986 r e p o r t t o Drs. Palmer and Lawton, a s k i n g 
them i f t h e y c o n c u r r e d w i t h Dr. B o l i n ' s f i n d i n g s and recommendations. 

On December 5, 1986, Dr. Lawton responded t o t h e i n s u r e r ' s 
r e q u e s t w i t h an e x t e n s i v e n a r r a t i v e r e p o r t i n which he diagnosed: 
(1) lumbar i n t e r s e g m e n t a l d y s f u n c t i o n ( s u b l u x a t i o n ) c h a r a c t e r i z e d by 
a b e r r a n t k i n e t i c s ; (2) lumbosacral s p r a i n / s t r a i n ; (3) lumbar 
s p r a i n / s t r a i n ; (4) t h o r a c i c i n t e r s e g m e n t a l d y s f u n c t i o n ( s u b l u x a t i o n ) 
c h a r a c t e r i z e d by a b e r r a n t motor u n i t k i n e t i c s ; (5) s c i a t i c a ; (6) 
t h o r a c i c s p r a i n / s t r a i n ; (7) c e r v i c o b r a c h i a l syndrome; and (8) 
s a c r o i l i a c l i g a m e n t o u s s p r a i n / s t r a i n . 

At t h a t t i m e , c l a i m a n t ' s c o n d i t i o n was r e s p o n d i n g 
p o s i t i v e l y t o Dr. Lawton's c h i r o p r a c t i c t r e a t m e n t s , which were 
designed t o e s t a b l i s h normal s p i n a l biomechanics and i n c r e a s e s p i n a l 
ranges of m o t i o n . Nonetheless, her c o n d i t i o n remained h i g h l y 
u n s t a b l e and she remained t o t a l l y r e s t r i c t e d from work. 

On December 9, 1986, the i n s u r e r n o t i f i e d -Dr. Lawton t h a t 
i t had not y e t r e c e i v e d h i s r e p l y t o i t s l e t t e r o f November 25, 1986, 

On December 10, 1986, the i n s u r e r denied a l l c h i r o p r a c t i c 
t r e a t m e n t i n c l a i m a n t ' s c l a i m . 

On December 12, 1986, Dr. Palmer i n f o r m e d t h e i n s u r e r t h a t 
he d i d not concur w i t h Dr. B o l i n ' s October 25, 1986 r e p o r t . 

On February 17, 1987, Dr. Duncan, c h i r o p r a c t o r , examined 
c l a i m a n t and diagnosed: (1) a c o n g e n i t a l t r a n s i t i o n a l l u m b o s a c r a l 
j u n c t i o n w i t h s a c r a l i z a t i o n of the r i g h t t r a n s v e r s e process of L5; 
(2) lumbar h y p e r l o r d o s i s apex a t L4-5; and (3) thoracolumbar s t r a i n 
by h i s t o r y , r e s o l v e d . He recommended t h a t , due t o the l a c k of 
o b j e c t i v e f i n d i n g s , f u r t h e r c u r a t i v e or p a l l i a t i v e care was not 
necessary. 

On February 23, 1987, the i n s u r e r i s s u e d a p a r t i a l d e n i a l 
of c l a i m a n t ' s c l a i m f o r b e n e f i t s s i n c e m e d i c a l i n f o r m a t i o n i n d i c a t e d 
t h a t her c u r r e n t m e d i c a l t r e a t m e n t was f o r a p r e e x i s t i n g 
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b i o m e c h a n i c a l a b e r r a t i o n t h a t was not worsened or r e l a t e d t o her 
i n d u s t r i a l i n j u r y . 

On March 18, 1987, a D e t e r m i n a t i o n Order i s s u e d which 
awarded c l a i m a n t temporary d i s a b i l i t y b e n e f i t s from June 7, 1986 
thr o u g h February 3, 1987. 

On June 12, 1987, Dr. Lawton r e l e a s e d c l a i m a n t t o work on a 
t r i a l b a s i s , w o r k i n g t h r e e hours per day every o t h e r day. 

Claimant's June 7, 1986 i n d u s t r i a l i n j u r y caused a 
worsening of her c o n g e n i t a l L5 s a c r a l i z a t i o n . The i n d u s t r i a l i n j u r y 
was a l s o a m a t e r i a l c o n t r i b u t i n g cause of her thoracolumbar 
b i o m e c h a n i c a l a b e r r a t i o n . 

C h i r o p r a c t i c t r e a t m e n t s were reasonable and necessary 
me d i c a l s e r v i c e s s i n c e they were l i k e l y t o be of s i g n i f i c a n t 
c u r a t i v e , p a l l i a t i v e , p r e v e n t i v e or r e s t o r a t i v e b e n e f i t t o c l a i m a n t ' s 
compensable back c o n d i t i o n . 

CONCLUSIONS OF LAW 

Premature c l a i m c l o s u r e 

Based upon Dr. Lawton's p e r s u a s i v e o p i n i o n t h a t c l a i m a n t ' s 
c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y , the Referee concluded t h a t 
c l a i m a n t ' s c l a i m had been p r e m a t u r e l y c l o s e d . We agree. 

Dr. Lawton opined t h a t c l a i m a n t ' s c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y when her c l a i m was c l o s e d , when her d i s a b i l i t y 
compensation was t e r m i n a t e d , or a t h e a r i n g . On June 12, 1987, he 
d e s c r i b e d her c o n d i t i o n as guarded but i m p r o v i n g and c o n t i n u e d t o 
t r e a t her on a t h r e e times per week b a s i s . 

We are a l s o persuaded by Dr. Lawton's o p i n i o n and f i n d t h a t 
c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . T h e r e f o r e , t h e March 18, 
1987 D e t e r m i n a t i o n Order i s s e t a s i d e and c l a i m a n t ' s c l a i m i s 
remanded t o the i n s u r e r f o r f u r t h e r p r o c e s s i n g c o n s i s t e n t w i t h t h i s 
o r d e r . 

P r e - c l o s u r e p a r t i a l d e n i a l of c l a i m a n t ' s b i o m e c h a n i c a l a b e r r a t i o n 

The Referee concluded t h a t t h e i n s u r e r s h o u l d have pursued 
c l a i m c l o s u r e under the a p p r o p r i a t e procedure b e f o r e p r o c e e d i n g t o 
i s s u e a p a r t i a l d e n i a l o f c l a i m a n t ' s b i o m e c h a n i c a l a b e r r a t i o n 
c o n d i t i o n . We agree and a l s o conclude t h a t c l a i m a n t ' s b i o m e c h a n i c a l 
a b e r r a t i o n c o n d i t i o n i s compensable. 

The d e n i a l l e t t e r of February 23, 1987 does not deny 
c l a i m a n t ' s c l a i m ab i n i t i o , b ut a t t e m p t s t o deny r e s p o n s i b i l i t y f o r 
t i me l o s s , as w e l l as med i c a l b e n e f i t s , r e l a t i v e t o c l a i m a n t ' s 
symptomatology from t h a t day f o r w a r d . Even assuming t h a t such a 
d e n i a l might be a p p r o p r i a t e where t he evidence e s t a b l i s h e d t h a t t h e r e 
was b o t h a d i s c r e t e , noncompensable biome c h a n i c a l a b e r r a t i o n and a 
compensable thoracolumbar s t r a i n , and c l a i m a n t had f u l l y r e c o v e r e d 
from t h e compensable i n j u r y , see A q u i l l o n v. CNA I n s u r a n c e , 60 Or App 
231, 235, 653 P2d 264 (1 9 8 2 ) , rev den 294 Or 460 (1 9 8 3 ) , the m e d i c a l 
t e s t i m o n y here e s t a b l i s h e s t h a t c l a i m a n t ' s symptoms are a 
c o n t i n u a t i o n of the symptoms a r i s i n g from her o r i g i n a l compensable 
i n j u r y . The i n s u r e r ' s p a r t i a l d e n i a l i s e s s e n t i a l l y an at t e m p t t o 
t e r m i n a t e i t s l i a b i l i t y f o r the o r i g i n a l i n j u r y as of a s p e c i f i c 
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t i m e . See Safstrom v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728, 731 
( 1 9 8 3 ) . The c o u r t s have c o n s i s t e n t l y d i s a l l o w e d such a t t e m p t s t o -
t e r m i n a t e f u t u r e r e s p o n s i b i l i t y b e f o r e the e x t e n t o f . c l a i m a n t ' s 
permanent d i s a b i l i t y has been dete r m i n e d . See R o l l e r v. Weyerhaeuser 
Co., 67 Or App 583, 586 ( 1 9 8 4 ) . To h o l d o t h e r w i s e would be 
tantamount t o a u t h o r i z i n g the i n s u r e r t o bypass c l a i m a n t ' s h e a r i n g on 
the e x t e n t of d i s a b i l i t y and c o u l d preempt the r e s o l u t i o n o f an i s s u e 
t h a t i s i n v o l v e d i n d e t e r m i n i n g the e x t e n t of t h a t d i s a b i l i t y . i d . 
T h e r e f o r e , the i n s u r e r ' s p r e - c l o s u r e p a r t i a l d e n i a l of c l a i m a n t ' s -

b i o m e c h a n i c a l a b e r r a t i o n c o n d i t i o n was improper. 

Assuming arguendo t h a t the p a r t i a l d e n i a l was p r o c e d u r a l l y 
p r o p e r , we f u r t h e r conclude t h a t c l a i m a n t ' s b i o m e c h a n i c a l a b e r r a t i o n 
c o n d i t i o n i s compensable. 

To e s t a b l i s h a compensable i n d u s t r i a l i n j u r y , c l a i m a n t has 
the burden of p r o v i n g t h a t a work event or s e r i e s of events w i t h i n a 
d i s c r e t e time p e r i o d was a m a t e r i a l c o n t r i b u t i n g cause of her 
d i s a b i l i t y or need f o r medical s e r v i c e s . See H a r r i s v. A l b e r t o n ' s , 
I n c . , 65 Or App 254, 256-7 (1983); V a l t i n s o n v. SAIF, 56 Or App 184, 
TB~7̂ 88 (198 2 ) . 

F o l l o w i n g our de novo review of the medical and l a y 
evidence, we are persuaded t h a t the June 7, 1986 i n d u s t r i a l i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g cause of c l a i m a n t ' s thoracolumbar 
b i o m e c h a n i c a l a b e r r a t i o n . We a l s o conclude t h a t the i n d u s t r i a l 
i n j u r y was a m a t e r i a l cause of the worsening of c l a i m a n t ' s c o n g e n i t a l 
s a c r a l i z a t i o n of L5. Summit v. Weyerhaeuser Co., 25 Or App 851 
( 1 9 7 6 ) ; P a t i t u c c i v. Boise Cascade Corp., 8 Or App 503 ( 1 9 7 2 ) . 

We r e l y upon the p e r s u a s i v e o p i n i o n s of Dr. Lawton i n 
d e t e r m i n i n g the c o m p e n s a b i l i t y of these two c o n d i t i o n s . On 
February 17, 1987, Dr. Duncan examined c l a i m a n t and i d e n t i f i e d her 
b i o m e c h a n i c a l a b e r r a t i o n but concluded t h a t the c o n d i t i o n p r e e x i s t e d 
the i n d u s t r i a l i n j u r y . Dr. Lawton p e r s u a s i v e l y r e b u t t e d Dr. Duncan's 
r e p o r t t h r o u g h both h i s d e t a i l e d r e p o r t s and w e l l reasoned t e s t i m o n y 
a t h e a r i n g . Dr. Lawton noted t h a t even though Dr. Duncan had 
e l i c i t e d c l e a r o b j e c t i v e s i g n s of p e l v i c i n s t a b i l i t y , he r e f u s e d t o 
acknowledge t h a t i n s t a b i l i t y . Dr. Lawton a l s o commented t h a t , 
a l t h o u g h c l a i m a n t ' s c o n g e n i t a l s a c r a l i z a t i o n of L5 was worsened by 
her i n d u s t r i a l i n j u r y , t h a t c o n g e n i t a l a b n o r m a l i t y was c l e a r l y not 
r e s p o n s i b l e f o r her thoracolumbar symptoms. He c o r r e c t l y noted t h a t 
Dr. Duncan f a i l e d t o address the abnormal t h o r a c i c biomechanics or 
t h e upper e x t r e m i t y symptoms and he concluded t h a t those problems d i d 
not p r e e x i s t t h e i n d u s t r i a l i n j u r y but were m a t e r i a l l y caused by t h e 
f a l l . 

Based upon Dr. Lawton's p e r s u a s i v e medical o p i n i o n s we f i n d 
t h a t the i n d u s t r i a l i n j u r y : (1) m a t e r i a l l y worsened c l a i m a n t ' s 
c o n g e n i t a l s a c r a l i z a t i o n a t L5; and (2) was a m a t e r i a l cause of 
c l a i m a n t ' s thoracolumbar b i o m e c h a n i c a l a b e r r a t i o n . 

Reasonableness and n e c e s s i t y of c h i r o p r a c t i c t r e a t m e n t s 

The Referee concluded t h a t the c h i r o p r a c t i c t r e a t m e n t s were 
i n f a c t reasonable and necessary medical s e r v i c e s and s e t a s i d e t h e 
p a r t i a l d e n i a l . We agree. 

To e s t a b l i s h e n t i t l e m e n t t o compensation f o r medical 
s e r v i c e s under ORS 656.245(1), a c l a i m a n t must prove the 
reasonableness and n e c e s s i t y of the medical s e r v i c e s and a c a u s a l 
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r e l a t i o n between the medical s e r v i c e s and a compensable i n j u r y or 
d i s e a s e . Jordan v. SAIF, 86 Or App 29, 32 (1987) ; West v. SAIF, 74 
Or App 317, 320 ( 1 9 8 5 ) . To prove the reasonableness and n e c e s s i t y of 
rendered m e d i c a l s e r v i c e s , a c l a i m a n t must show t h a t a t t h e time the 
s e r v i c e s were rendered t h e y were l i k e l y t o be of s i g n i f i c a n t 
c u r a t i v e , p a l l i a t i v e , p r e v e n t i v e or r e s t o r a t i v e b e n e f i t . I_d. a t 
320-21; Michael D. Barlow, 38 Van N a t t a 196, 197-98 ( 1 9 8 6 ) . 

Dr. Lawton p e r s u a s i v e l y opined t h a t the c h i r o p r a c t i c 
t r e a t m e n t s rendered i n c o n n e c t i o n w i t h c l a i m a n t ' s compensable back 
c o n d i t i o n , i n c l u d i n g the b i o m e c h a n i c a l a b e r r a t i o n , were l i k e l y t o be 
of c u r a t i v e b e n e f i t a t the time when they were rendered. T h e r e f o r e , 
t h e y were reasonable and necessary. 

P e n a l t i e s and r e l a t e d a t t o r n e y fees 

The Referee concluded t h a t the p a r t i a l d e n i a l of t h e 
b i o m e c h a n i c a l a b e r r a t i o n was p r o c e d u r a l l y improper and t h e r e f o r e 
unreasonable. A c c o r d i n g l y , he awarded a p e n a l t y and r e l a t e d a t t o r n e y 
f e e o n l y f o r the unreasonableness of the l a t t e r p a r t i a l d e n i a l . We 
agree t h a t c l a i m a n t i s e n t i t l e d t o such a p e n a l t y and fee and adopt 
t h e Referee's c o n c l u s i o n s i n t h i s r e g a r d . 

We d i s a g r e e w i t h the Referee, however, r e g a r d i n g the amount 
due upon which t o base the p e n a l t y . I n s t e a d of awarding c l a i m a n t a 
p e n a l t y based upon the amount due between the i n s u r e r ' s d e n i a l and 
t h e date o f h e a r i n g , c l a i m a n t i s e n t i t l e d t o a p e n a l t y based on 25 
p e r c e n t of t h e amount of Dr. Lawton's s e r v i c e s f o r t r e a t m e n t of the 
b i o m e c h a n i c a l a b e r r a t i o n , due as of the t i m e of the d e n i a l . Wacker 
S i l t r o n i c C o r p o r a t i o n v. Satcher, 91 Or App 654, 658 (June 22, 1988). 

ORDER 

The Referee's order dated August 13, 1987, as amended on 
September 1 1 , 1987, i s m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . That 
p o r t i o n of the Referee's order t h a t awarded a p e n a l t y f o r the 
unreasonable p a r t i a l d e n i a l of c l a i m a n t ' s b i o m e c h a n i c a l a b e r r a t i o n 
and based t h a t p e n a l t y on 25 p e r c e n t of Dr. Lawton's s e r v i c e s f o r 
t r e a t m e n t of c l a i m a n t ' s b i o m e c h a n i c a l a b e r r a t i o n from the time of 
d e n i a l u n t i l t he date of the h e a r i n g i s m o d i f i e d . The 25 p e r c e n t 
p e n a l t y i s based upon the a f o r e m e n t i o n e d amounts due as o f the t i m e 
of the d e n i a l . The remainder of the Referee's o r d e r i s a f f i r m e d . 

JUNE L . LING A R D , C l a i m a n t WCB 8 6 - 1 0 1 6 6 
D o b l i e & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s M a r c h 8, 1 9 8 9 
S c h w a b e , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Lawrence's order t h a t : (1) upheld the i n s u r e r ' s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r lumbar and c e r v i c a l s p i n e c o n d i t i o n s ; (2) 
d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d 
unreasonable d e n i a l ; and (3) d e c l i n e d t o r e q u i r e the i n s u r e r t o pay 
the e x p e r t w i t n e s s d e p o s i t i o n fee of c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 
Claimant a l s o moves the Board t o s t r i k e evidence r e l a t i n g t o the 
reason f o r c l a i m a n t ' s t e r m i n a t i o n as i r r e l e v a n t and, t h e r e f o r e , 
i n a d m i s s i b l e . The i n s u r e r c r o s s - r e q u e s t s review of t h a t p o r t i o n of 
t h e o r d e r which s e t a s i d e i t s d e n i a l of c l a i m a n t ' s c a r p a l t u n n e l 
syndrome. We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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ISSUES 
1. Whether the t e s t i m o n y r e g a r d i n g t he reason f o r 

c l a i m a n t ' s t e r m i n a t i o n from employment i s a d m i s s i b l e . 

2. Whether the i n s u r e r was r e q u i r e d t o c l o s e t he 
n o n d i s a b l i n g c l a i m . 

3. Whether the i n s u r e r was p e r m i t t e d t o deny c l a i m a n t ' s 
low back and c e r v i c a l c o n d i t i o n s and c a r p a l t u n n e l syndrome. 

4. Whether c l a i m a n t ' s c u r r e n t low back and c e r v i c a l 
c o n d i t i o n s and c a r p a l t u n n e l syndrome are compensable. 

5. Whether the i n s u r e r ' s d e n i a l was unreasonable, so as 
j u s t i f y a p e n a l t y and a t t o r n e y f e e . 

6. Whether the i n s u r e r i s r e q u i r e d t o pay e x p e r t w i t n e s s 
fees f o r the d e p o s i t i o n of c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y on J u l y 8, 1984, 
when the car she was d r i v i n g was rear-ended by another v e h i c l e . 
On J u l y 10, 1984, she signed a c l a i m f o r lower back i n j u r y 
s u f f e r e d i n the a c c i d e n t . 

C l a imant r e p o r t e d t o the h o s p i t a l emergency room on 
J u l y 12, 1984, and complained of p a i n i n the neck and l e f t knee. 
D i a g n o s i s was of m i l d c e r v i c a l s t r a i n and minor c o n t u s i o n t o the 
l e f t knee. Claimant t h e r e a f t e r t r e a t e d w i t h Dr. B e r o v i c , 
c h i r o p r a c t o r , who diagnosed an acute lumbosacral s p r a i n / s t r a i n 
w i t h r a d i c u l o p a t h y and c e r v i c a l s t r a i n . 

The i n s u r e r i n d i c a t e d i t s acceptance of the c l a i m f o r 
low back i n j u r y on November 12, 1984 by che c k i n g the a p p r o p r i a t e 
box on the c l a i m form. 

Claimant had t r e a t e d r e g u l a r l y w i t h Dr. B e r o v i c s i n c e 
November, 1982, f o r low back c o m p l a i n t s , and o c c a s i o n a l l y f o r 
headaches and c e r v i c a l spine c o m p l a i n t s . She h e s i t a t e d t o have 
her c e r v i c a l s p i n e a d j u s t e d because she had p r e v i o u s l y undergone a 
c e r v i c a l s p i n a l f u s i o n . 

C laimant had a l s o t r e a t e d p r e v i o u s l y w i t h Dr. B e r s e l l i , 
o r t h o p e d i s t , b e g i n n i n g i n November, 1983, p r i m a r i l y f o r a v a l g u s 
d e f o r m i t y of the l e f t knee which had r e s u l t e d from c h i l d h o o d 
p o l i o . I n August, 1984, she d e s c r i b e d low back p a i n and a d v i s e d 
Dr. B e r s e l l i of her J u l y , 1984 motor v e h i c l e a c c i d e n t . I n 
October, 1984, c l a i m a n t was a d m i t t e d t o the h o s p i t a l f o r t r e a t m e n t 
of t h r o m b o p h l e b i t i s , and was subsequently pl a c e d on an 
a n t i c o a g u l a n t f o r t h a t c o n d i t i o n . I n A p r i l , 1985, she complained 
t o Dr. B e r s e l l i of s w e l l i n g o f the hands and f e e t , which the 
d o c t o r a t t r i b u t e d t o f l u i d r e t e n t i o n . On October 30, 1985, she 
was t r e a t e d f o r an i n f e c t i o n a f t e r c o m p l a i n i n g of s w o l l e n lymph 
nodes. Claimant d i d not complain of low back p a i n again or of 
c e r v i c a l p a i n or symptoms i n her hands and w r i s t s u n t i l June 3, 
1986. 

Dr. B e r s e l l i r e l a t e d the low back c o n d i t i o n and the 
c a r p a l t u n n e l syndrome t o the J u l y , 1984 motor v e h i c l e a c c i d e n t by 
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h i s t o r y . He o r i g i n a l l y f e l t t h a t the c e r v i c a l c o n d i t i o n was 
r e l a t e d , b u t l a t e r s t a t e d t h a t , had t h a t b o t h e r e d c l a i m a n t a f t e r 
t h e 1984 i n j u r y , she p r o b a b l y would have r e l a t e d t h e symptoms t o 
him a t some p o i n t p r i o r t o June 3, 1986. 

Claimant's employment was t e r m i n a t e d i n February, 1986, 
f o r reasons not made c l e a r i n the r e c o r d . 

Dr. B e r o v i c f i r s t documented c o m p l a i n t s o f t i n g l i n g and 
numbness i n c l a i m a n t ' s hands on February 27, 1986. 

By l e t t e r dated J u l y .18, 1986, t h e i n s u r e r r e i t e r a t e d i t s 
acceptance o f the n o n d i s a b l i n g low back and neck s t r a i n , b u t denied 
c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome and her c u r r e n t low back 
and neck c o n d i t i o n s . 

Claimant had an e x t e n s i v e h i s t o r y o f low back, l e f t l e g , 
and c e r v i c a l problems b e g i n n i n g i n the 1960's. A 1978 motor v e h i c l e 
a c c i d e n t r e s u l t e d i n extended t r e a t m e n t f o r c e r v i c a l and low back 
c o m p l a i n t s . Claimant had a c e r v i c a l diskectomy i n 1980. I n 1984, 
she f e l l and i n j u r e d her low back. 

Claimant has been t r e a t e d f o r d e p r e s s i o n s i n c e b e f o r e t h e 
J u l y , 1984 i n j u r y . She f i r s t complained o f c a r p a l t u n n e l symptoms i n 
1986. 

On October 23, 1986, Dr. B e r o v i c was deposed by the i n s u r e r 
f o r the purpose of d e t e r m i n i n g what r e c o r d s r e l a t i n g t o h i s t r e a t m e n t 
of c l a i m a n t were c o n t a i n e d i n h i s f i l e . The i n s u r e r had p r e v i o u s l y 
subpoenaed t h e d o c t o r ' s e n t i r e f i l e , b ut had not r e c e i v e d any c h a r t 
notes i n response. A f t e r a f o l l o w - u p l e t t e r was u n s u c c e s s f u l , 
counsel f o r the i n s u r e r arranged f o r a d e p o s i t i o n . I n a l e t t e r t o 
Dr. B e r o v i c , counsel f o r t h e i n s u r e r s t a t e d t h a t i t would pay e x p e r t 
w i t n e s s f e e s , p r o v i d e d t h a t i t asked a q u e s t i o n o f the d o c t o r 
r e q u i r i n g h i s e x p e r t i s e . The i n s u r e r ' s counsel f u r t h e r s t a t e d t h a t 
i t d i d not i n t e n d t o ask any such q u e s t i o n s . 

At the d e p o s i t i o n , t h e i n s u r e r ' s counsel asked q u e s t i o n s 
r e g a r d i n g the c o n t e n t s of Dr. B e r o v i c ' s f i l e . . However, t he i n s u r e r ' s 
c o u n s e l a l s o posed q u e s t i o n s t h a t r e q u i r e d t h e p h y s i c i a n t o read 
f r o m , and i n t e r p r e t , h i s c h a r t n o t e s . I n a d d i t i o n , t h e i n s u r e r ' s 
c o u n s e l a l s o i n q u i r e d i n t o t h e d u r a t i o n and l o c a t i o n o f c l a i m a n t ' s 
c o m p l a i n t s c o n c e r n i n g areas o t h e r than her low back. 

CONCLUSIONS AND OPINION 

P r e l i m i n a r y M a t t e r s 

1. The Referee rendered c r e d i b i l i t y f i n d i n g s based on the 
w i t n e s s e s ' a t t i t u d e , appearance, demeanor, and t e s t i m o n y a t h e a r i n g . 
The Referee found c l a i m a n t c r e d i b l e w i t h r e g a r d t o her t e s t i m o n y as 
t o her "medical c o n d i t i o n , " but not c r e d i b l e w i t h , r e g a r d t o her 
"o t h e r t e s t i m o n y . " He found a l l o t h e r w i t n e s s e s u n r e l i a b l e and not 
c r e d i b l e . We d e f e r t o t h e Referee's c r e d i b i l i t y f i n d i n g s r e l a t i n g t o 
the " o t h e r w i t n e s s e s . " M i l l e r v. G r a n i t e Const. Co., 28 Or App 473 
(19 7 7 ) . We f i n d h i s c r e d i b i l i t y f i n d i n g o f c l a i m a n t ambiguous, 
however, and, t h e r e f o r e , t u r n t o t h e r e c o r d . Based on our review o f 
the documentary and t e s t i m o n i a l e v i d e n c e , we f i n d c l a i m a n t not 
c r e d i b l e . 

2. I n r e v i e w i n g the t r a n s c r i p t of h e a r i n g , we observe t h a t 
E x h i b i t s 1-63 were not t e c h n i c a l l y r e c e i v e d i n t o evidence by the 
Referee. However, i t i s c l e a r from the a c t i o n s o f t h e Referee and of 
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t h e p a r t i e s t h a t E x h i b i t s 1-68 were i n t e n d e d and understood t o 
comprise t h e e n t i r e r e c o r d . We, t h e r e f o r e , o v e r l o o k the t e c h n i c a l -
o v e r s i g h t and c o n s i d e r the e x h i b i t s t o have been a d m i t t e d by t h e 
Referee. 

3. I n her b r i e f , c l a i m a n t renews her motion t o exclude 
t e s t i m o n y r e l a t i n g t o the reason f o r c l a i m a n t ' s t e r m i n a t i o n from 
employment on the ground t h a t i t i s i r r e l e v a n t . 

C l aimant's c r e d i b i l i t y i s a t i s s u e i n t h i s case. Her 
s t a t e m e n t s t o v a r i o u s medical p r o v i d e r s r e g a r d i n g the reason f o r her 
t e r m i n a t i o n d i f f e r s from t h a t e l i c i t e d i n t e s t i m o n y a t h e a r i n g from 
o t h e r w i t n e s s e s . We f i n d the t e s t i m o n y r e l e v a n t and o v e r r u l e the 
o b j e c t i o n . 

C o m p e n s a b i l i t y 

Claim Closure 

On the date of i n j u r y , ORS 656.268(3), r e q u i r e d c a r r i e r 
c l o s u r e of n o n d i s a b l i n g c l a i m s . Or Laws 1979, Ch 839, SS4(3) and 
( 3 3 ) . See Webb v. SAIF, 83 Or App 386 ( 1 9 8 7 ) . Such c l o s u r e c o u l d be 
accomplished by e i t h e r N o t i c e of Closure or by D e t e r m i n a t i o n Order. 
Dena M. Smith, 38 Van N a t t a 1011 ( 1 9 8 6 ) . A d e n i a l of c o n t i n u i n g 
r e s p o n s i b i l i t y f o r a compensable c o n d i t i o n p r i o r t o c l o s u r e and 
d e t e r m i n a t i o n of e x t e n t of permanent d i s a b i l i t y r e s u l t i n g from t h a t 
c o n d i t i o n was p r o h i b i t e d . R o l l e r v. Weyerhaeuser Company, 67 Or App 
583 ( 1 9 8 4 ) . The c o u r t reasoned t h a t , i n a n o n d i s a b l i n g case, once a 
N o t i c e of C l o s u r e i s s u e d , the c l a i m a n t would be a b l e t o r e q u e s t a 
D e t e r m i n a t i o n Order, a l l o w i n g f o r the d e t e r m i n a t i o n of e x t e n t . 
F o l l o w i n g c l o s u r e , the i n s u r e r c o u l d deny subsequent c l a i m s f o r 
m e d i c a l b e n e f i t s f o r a g g r a v a t i o n on grounds a l l o w e d under t h e 
s t a t u t e , b u t s t i l l t h e o r d e r l y process of c l a i m c l o s u r e and 
d e t e r m i n a t i o n of e x t e n t would have been accomplished. R o l l e r , 67 Or 
App a t 587. 

The c l a i m i n t h i s case was f i l e d i n J u l y , 1984, w i t h i n t h e 
p e r i o d t h a t n o n d i s a b l i n g c l a i m s were r e q u i r e d t o be c l o s e d . The 
c l a i m was accepted as a n o n d i s a b l i n g i n j u r y and a p p r o p r i a t e b e n e f i t s 
were p a i d . C o n t r a r y t o the requirement under ORS 656.268(3), t h e 
c l a i m was never c l o s e d . Because i t was n o t , the subsequent d e n i a l of 
the c o n d i t i o n s accepted under t h a t c l a i m was p r o h i b i t e d . Bauman v. 
SAIF, 295 Or 788 ( 1983 ) . 

The focus then t u r n s t o the q u e s t i o n of what was f o r m a l l y 
accepted i n November, 1984. 

The o n l y f o r m a l w r i t t e n acceptance appears on the o r i g i n a l 
c l a i m form. The i n j u r y claimed on t h a t form was f o r t h e lower back. 
I t i s t h a t c o n d i t i o n t h a t cannot be denied p r i o r t o c l o s u r e , and t h e 
i n s u r e r remains r e s p o n s i b l e f o r t h a t c o n d i t i o n u n t i l c l o s u r e i s 
accomplished. 

Claimant argues t h a t t h e d e n i a l l e t t e r , which s t a t e d , "As 
you know, we have accepted your c l a i m f o r a n o n d i s a b l i n g low back and 
neck s t r a i n i n c u r r e d i n an i n d u s t r i a l l y r e l a t e d m o t o r - v e h i c l e 
a c c i d e n t on J u l y 8, 1984," f u n c t i o n s as an acceptance of the neck 
c o n d i t i o n . The Court of Appeals has r e j e c t e d t h a t argument i n a case 
w i t h s i m i l a r f a c t s . U.S. Bakery v. DuVal, 86 Or App 120 ( 1 9 8 7 ) . I n 
t h a t case, the c l a i m a n t d e s c r i b e d a back s t r a i n on the 801 form which 
the i n s u r e r i n d i c a t e d acceptance by c h e c k i n g the a p p r o p r i a t e box . 
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L a t e r , t h e i n s u r e r • p a r t i a l l y d e n i e d c o m p e n s a b i l i t y o f P a g e t ' s D i s e a s e 
w h i c h t h e c l a i m a n t c o n t e n d e d was r e l a t e d . I n i t s p a r t i a l d e n i a l , t h e 
i n s u r e r i n d i c a t e d t h a t i t had a c c e p t e d t h e c l a i m f o r back s t r a i n and 
r e l a t e d P a g e t ' s D i s e a s e . The c o u r t s t a t e d t h a t t h e t e r m : " a c c e p t e d " 
p r e c l u d e s t h e i n t e r p r e t a t i o n o f t h e l e t t e r i t s e l f as an a c c e p t a n c e o f 
t h e d i s e a s e a t t h e t i m e i t was s e n t . D u V a l , 86 Or App a t 127. T h a t 
i s p r e c i s e l y t h e c a se h e r e . The" 801 f o r m i n d i c a t e d a c c e p t a n c e o f 
i n j u r y t o t h e l o w e r b a c k . The p a r t i a l d e n i a l does n o t s e r v e as a 
f o r m a l a c c e p t a n c e o f any c o n d i t i o n . T h e r e i s no f o r m a l a c c e p t a n c e o f 
t h e c e r v i c a l c o n d i t i o n i n t h e r e c o r d . , Bauman v. SAIF, s u p r a , does 
n o t a p p l y , and t h e i n s u r e r was n o t p r e c l u d e d f r o m l a t e r p a r t i a l l y 
d e n y i n g t h a t c o n d i t i o n . 

N e i t h e r i s t h e r e a f o r m a l a c c e p t a n c e o f t h e b i l a t e r a l 
c a r p a l t u n n e l c o n d i t i o n . I n f a c t , i t was n o t even m e n t i o n e d u n t i l 
t h e s p r i n g o f 1986. The i n s u r e r was n o t p r e c l u d e d f r o m d e n y i n g t h e 
c o m p e n s a b i l i t y o f t h a t c o n d i t i o n . 

On t h e M e r i t s 

We f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h e r c u r r e n t 
c e r v i c a l c o n d i t i o n i s c o m p e n s a b l e . D r s . B e r s e l l i and B e r o v i c b o t h 
t r e a t e d c l a i m a n t b e f o r e and a f t e r t h e J u l y , 1984 i n j u r y , so a r e i n 
t h e b e s t p o s i t i o n t o d e t e r m i n e t h e r e l a t i o n s h i p o f c l a i m a n t ' s 
c e r v i c a l c o m p l a i n t s t o t h e J u l y , 1984 i n j u r y . 

Dr. B e r s e l l i s t a t e d t h a t he r e l a t e d t h e c o n d i t i o n t o t h e 
1984 i n j u r y b e cause c l a i m a n t had had a p r i o r c e r v i c a l f u s i o n w h i c h 
w o u l d o r d i n a r i l y l e a v e p r o x i m a t e l e v e l s o f t h e s p i n e more s u s c e p t i b l e 
t o i n j u r y . He f o u n d i t s t r a n g e , h o wever, t h a t c l a i m a n t n e v e r 
m e n t i o n e d h e r c e r v i c a l p r o b l e m s t o him u n t i l June 3, 1986, o b s e r v i n g 
t h a t , t h r o u g h e x p e r i e n c e , he had d e t e r m i n e d h e r t o be t h e t y p e o f 
p e r s o n t o r e l a t e c o m p l a i n t s o f any n a t u r e t o h i m . He had a l s o 
f o r g o t t e n t h a t c l a i m a n t , c o n c e r n e d t h a t t h e c e r v i c a l f u s i o n had n o t 
t a k e n , had a s k e d h i m t o r e v i e w h e r c e r v i c a l s p i n e x - r a y s more t h a n 6 
months p r i o r t o t h e J u l y , 1984 i n j u r y , f e a r i n g . t h a t t h e c e r v i c a l 
f u s i o n had n o t t a k e n . Dr. B e r s e l l i ' s o p i n i o n , when r e a d as a w h o l e , 
does n o t s u p p o r t c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c e r v i c a l 
c o n d i t i o n . 

D r . B e r o v i c r e l a t e d t h e 1986 . c e r v i c a l c o m p l a i n t s t o t h e 
J u l y , 1984 i n j u r y , s t a t i n g t h a t c l a i m a n t had had no c e r v i c a l 
c o m p l a i n t s p r i o r t o t h e m o t o r v e h i c l e a c c i d e n t . H i s own c h a r t n o t e s , 
r e a d a t d e p o s i t i o n , d i s p u t e t h a t u n d e r s t a n d i n g . He n o t e s c e r v i c a l 
s p i n e c o m p l a i n t s a n d / o r headache on November 3, 1982, November 22, 
1982, November 29, 1982, and e a r l y J a n u a r y , 1983. C l a i m a n t had had a 
c e r v i c a l f u s i o n i n 1980, and c o n t i n u e d t o have r e l a t e d c o m p l a i n t s 
t h e r e a f t e r . Dr. B e r o v i c r e p o r t e d c e r v i c a l c o m p l a i n t s on t h e Form 827 
i n J u l y , 1984, b u t t h e r e c o r d i s d e v o i d o f c o n t i n u i n g c e r v i c a l 
c o m p l a i n t s b e t w e e n t h e d a t e o f i n j u r y and F e b r u a r y , 1986. 

We a l s o f i n d t h e e v i d e n c e i n s u f f i c i e n t t o e s t a b l i s h t h e 
c o m p e n s a b i l i t y o f t h e c a r p a l t u n n e l syndrome. The o n l y m e d i c a l 
o p i n i o n s t o a t t r i b u t e t h e c o n d i t i o n t o t h e c o m p e n s a b l e i n j u r y a r e 
based on i n a c c u r a t e h i s t o r i e s . A l l t r e a t i n g and c o n s u l t i n g 
p h y s i c i a n s were un d e r t h e i m p r e s s i o n t h a t c l a i m a n t r e c e i v e d a 
t r a u m a t i c b l o w t o t h e median n e r v e i n t h e m o t o r v e h i c l e a c c i d e n t and 
t h a t t h e symptoms o f t i n g l i n g and numbness began w i t h i n a few days o r 
a t l e a s t weeks f o l l o w i n g t h e i n j u r y . T h e r e i s no p e r s u a s i v e e v i d e n c e 
t h a t s uch was t h e c a s e . C l a i m a n t r e p o r t e d t h a t h i s t o r y t o d o c t o r s 
when she was e v a l u a t e d i n 1986, y e t t h e r e i s no d o c u m e n t a t i o n o f such 
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t r a u m a o r c o m p l a i n t s anywhere i n t h e e x t e n s i v e c o n t e m p o r a n e o u s 
m e d i c a l r e c o r d . Dr. B e r o v i c r e p o r t e d t h a t c l a i m a n t c o m p l a i n e d o f 
symptoms o f f and on f o l l o w i n g t h e i n j u r y , b u t t h e r e i s no r e c o r d o f 
such c o m p l a i n t s i n h i s c h a r t n o t e s and we a r e n o t p e r s u a d e d by h i s 
t e s t i m o n y . 

D r . B e r s e l l i s t a t e d t h a t a d e l a y o f 1-1/2 y e a r s i n t h e 
a p p e a r a n c e o f symptoms f o l l o w i n g t h e i n c i d e n t w o u l d i n d i c a t e t o h i m 
t h a t t h e i n c i d e n t was n o t a p r e c i p i t a t i n g cause o f t h e c o n d i t i o n . We 
a r e p e r s u a d e d by h i s o p i n i o n and c o n c l u d e t h a t c l a i m a n t has n o t shown 
t h a t h e r b i l a t e r a l c a r p a l t u n n e l syndrome was c a u s e d i n m a t e r i a l p a r t 
by t h e c o m p e n s a b l e J u l y 8, 1984 i n j u r y . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t s e e k s p e n a l t i e s and a t t o r n e y f e e s f o r t h e 
i n s u r e r ' s a l l e g e d u n r e a s o n a b l e d e n i a l o f t h e l o w back and c e r v i c a l 
c o n d i t i o n s and t h e c a r p a l t u n n e l syndrome. Because we f i n d t h a t o n l y 
t h e d e n i a l o f t h e l o w back c o n d i t i o n was i m p r o p e r , we a d d r e s s t h e 
i s s u e o n l y w i t h r e g a r d t o t h e d e n i a l o f t h a t c o n d i t i o n . 

C l a i m a n t ' s l o w back i n j u r y was a c c e p t e d and was l a t e r 
d e n i e d p r i o r t o c l o s u r e . The i n s u r e r has o f f e r e d no j u s t i f i c a t i o n 
f o r i t s d e n i a l i n t h e f a c e o f t h e s t a t u t e t o t h e c o n t r a r y . We f i n d 
t h e d e n i a l u n r e a s o n a b l e , j u s t i f y i n g p e n a l t i e s and f e e s . However, 
c l a i m a n t has n o t i d e n t i f i e d any "amounts t h e n due" upon w h i c h a 
p e n a l t y can be b a s e d . See Kosanke v. SAIF, 41 Or App 17 ( 1 9 7 9 ) . We, 
t h e r e f o r e , d e c l i n e t o a s s e s s a p e n a l t y . An a t t o r n e y f e e f o r 
p r e v a i l i n g on t h a t i s s u e i s , n e v e r t h e l e s s , p r o p e r . S p i v e y v . SAIF, 
79 Or App 568 ( 1986 ) . 

E x p e r t w i t n e s s Fees 

The i n s u r e r p a i d w i t n e s s f e e s i n t h e amount r e q u i r e d i n 
c i v i l c a s e s , b u t r e f u s e d , because o f t h e n a t u r e o f t h e d e p o s i t i o n , t o 
pay Dr. B e r o v i c ' s b i l l i n g as an e x p e r t w i t n e s s . The q u e s t i o n i s 
w h e t h e r t h e d o c t o r i s e n t i t l e d t o an e x p e r t w i t n e s s f e e f o r h i s 
a p p e a r a n c e a t t h e d e p o s i t i o n . We h o l d t h a t he i s . 

OAR 438-07-020 p r o v i d e s t h a t w i t n e s s f e e s and m i l e a g e i n 
w o r k e r s ' c o m p e n s a t i o n c a s e s s h a l l be p a i d as i n c i v i l a c t i o n s . ORS 
40.410 a l l o w s $5 p e r day and $.08 p e r m i l e . a s w i t n e s s f e e s . OAR 
4 3 8 - 0 7 - 0 0 5 ( 3 ) d e a l s w i t h an i n s u r e r ' s r i g h t t o subpoena a c l a i m a n t ' s 
p h y s i c i a n f o r c r o s s - e x a m i n a t i o n , and p r o v i d e s t h a t t h e c o s t s h a l l be 
p a i d by t h e i n s u r e r . S u r g i c a l , h o s p i t a l , and v o c a t i o n a l r e p o r t s a r e 
a l s o a l l o w e d i n t h e r e c o r d as s u b s t a n t i v e e v i d e n c e , p r o v i d e d t h e 
a u t h o r i s a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . We i n t e r p r e t OAR 
438-07-005 t o c o n t e m p l a t e t h a t d e p o s i t i o n o f p h y s i c i a n s f o r 
c r o s s - e x a m i n a t i o n o f m e d i c a l o p i n i o n s n e c e s s a r i l y i n v o l v e s t h e 
e x p e r t i s e o f t h o s e w i t n e s s e s . 

H e r e , i n s c h e d u l i n g t h e d e p o s i t i o n , t h e i n s u r e r ' s c o u n s e l 
e x p r e s s l y n o t e d t h a t i t d i d n o t i n t e n d t o ask any q u e s t i o n o f t h e 
d o c t o r t h a t r e q u i r e d h i s e x p e r t i s e . Y e t , c o u n s e l a c k n o w l e d g e d t h a t 
t h e i n s u r e r w o u l d pay an e x p e r t w i t n e s s f e e i f i t a s k e d Dr. B e r o v i c 
q u e s t i o n s t h a t r e q u i r e d h i s e x p e r t i s e t o a n s w er. Thus, t h e i n s u r e r ' s 
i n t e n t i o n was n o t t o c o n d u c t a c r o s s - e x a m i n a t i o n , b u t r a t h e r t o 
m e r e l y o b t a i n d i s c o v e r y . Had t h e i n s u r e r ' s c o u n s e l r e m a i n e d w i t h i n 
t h e c o n f i n e s o f t h i s e x p r e s s e d i n t e n t i o n , Dr. B e r o v i c w o u l d n o t be 
c o n s i d e r e d an e x p e r t and t h e i n s u r e r w o u l d be r e q u i r e d t o pay o n l y 
t h o s e f e e s d i c t a t e d by s t a t u t e i n c i v i l c a s e s . 
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However, d u r i n g t h e d e p o s i t i o n , t h e i n s u r e r ' s c o u n s e l posed 
q u e s t i o n s t h a t r e q u i r e d Dr. B e r o v i c t o n o t o n l y r e a d f r o m , b u t 
i n t e r p r e t , h i s c h a r t n o t e s . F u r t h e r m o r e , q u e s t i o n s were posed 
c o n c e r n i n g t h e d u r a t i o n and l o c a t i o n o f c l a i m a n t ' s c o m p l a i n t s 
c o n c e r n i n g a r e a s o t h e r t h a n t h e l o w b a c k . p a i n . We c o n s i d e r s u c h 
i n q u i r i e s , w h i c h c o u l d be answered by no one o t h e r t h a n t h e t r e a t i n g 
p h y s i c i a n , t o i n v o l v e more t h a n m e r e l y t h e c o m p l e t i o n o f t h e 
d i s c o v e r y p r o c e s s . M o r e o v e r , i t was o n l y a f t e r t h e s e q u e s t i o n s were 
a s k e d t h a t c l a i m a n t ' s c o u n s e l d e l v e d f u r t h e r i n t o c l a i m a n t ' s m e d i c a l 
h i s t o r y . 

Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e q u e s t i o n i n g 
by t h e i n s u r e r ' s c o u n s e l i n v o l v e d t h e e x p e r t i s e o f Dr. B e r o v i c . 
C o n s e q u e n t l y , i n a c c o r d a n c e w i t h t h e a f o r e m e n t i o n e d a d m i n i s t r a t i v e 
r u l e , as w e l l as t h e i n s u r e r ' s c o u n s e l ' s p r i o r a s s u r a n c e , Dr. B e r o v i c 
i s e n t i t l e d t o an e x p e r t w i t n e s s f e e , t o be p a i d by t h e i n s u r e r . 

A t t o r n e y Fees 

The i n s u r e r ' s c o u n s e l has s u b m i t t e d a s t a t e m e n t o f 
s e r v i c e s , s e e k i n g B o a r d a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e . However, 
we c a n n o t p r o v i d e s u c h a u t h o r i z a t i o n u n l e s s an e x e c u t e d r e t a i n e r 
a g r e e m e n t o r a t t o r n e y r e f e r r a l l e t t e r has been f i l e d . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 13, 1987, i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
c o n t i n u i n g l o w back c o n d i t i o n i s s e t a s i d e and t h e c l a i m i s remanded 
t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . For s e r v i c e s a t 
h e a r i n g and on B o a r d r e v i e w c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e o f $2,000, t o be p a i d 
by t h e i n s u r e r . The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s a t t o r n e y f e e 
award c o n c e r n i n g t h i s i s s u e i s r e v e r s e d . For s e r v i c e s a t t h e h e a r i n g 
and on B o a r d r e v i e w c o n c e r n i n g t h e c l a i m s p r o c e s s i n g i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $500, t o be p a i d 
by t h e i n s u r e r . The i n s u r e r i s d i r e c t e d t o pay t o Dr. B e r o v i c an 
e x p e r t w i t n e s s f e e f o r h i s a p p e a r a n c e a t t h e O c t o b e r 23, 1986 
d e p o s i t i o n . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

JOHN L0SINGER, Claimant WCB 82-10633 
Royce, et a K , Claimant's Attorneys March 8, 1989 
Tooze, et a l . , Defense Attorneys Order Approving Request 

The i n s u r e r ' s c o u n s e l seeks B o a r d a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d w h i c h c u l m i n a t e d i n o u r 
March 17, 1988 O r d e r o f D i s m i s s a l . The r e q u e s t i s a p p r o v e d . 

FINDINGS 

On J a n u a r y 8, 1988, t h e C o u r t o f A p p e a l s g r a n t e d 
c l a i m a n t ' s m o t i o n t o remand t h i s case t o t h e B o a r d f o r a p p r o v a l o f 
a d i s p u t e d c l a i m s e t t l e m e n t . On March 7, 1988, t h e B o a r d a d v i s e d 
t h e p a r t i e s t h a t t h e p r o p o s e d a greement was u n a p p r o v a b l e i n t h a t 
i t d i d n o t c o m p l y w i t h t h e B o a r d ' s r u l e s . 

On March 10, 1988, a r e v i s e d a g reement was s u b m i t t e d , 
c o m p l y i n g w i t h t h e B o a r d ' s r u l e s . T h a t same day, t h e i n s u r e r ' s 
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c o u n s e l s o u g h t a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s 
r e n d e r e d i n t h i s c a s e . The r e q u e s t i n c l u d e d an a t t o r n e y r e f e r r a l 
l e t t e r and a s t a t e m e n t o f s e r v i c e s . 

On March 17, 1988, t h e Bo a r d a p p r o v e d t h o s e p o r t i o n s o f 
t h e a g r e e m e n t t h a t p e r t a i n e d t o m a t t e r s p e n d i n g r e v i e w . The 
o r d e r , w h i c h d i d n o t a d d r e s s e i t h e r t h e amount o f , o r e n t i t l e m e n t 
t o , a c l i e n t - p a i d f e e , has n o t been a p p e a l e d , a b a t e d , s t a y e d , o r 
r e p u b l i s h e d . 

On F e b r u a r y 11, 1988, t h e a d m i n i s t r a t o r f o r t h e B o a r d 
had n o t i f i e d a l l p r a c t i t i o n e r s w i t h c a s e s c u r r e n t l y p e n d i n g r e v i e w 
t h a t e x e c u t e d r e t a i n e r a g r e e m e n t s o r r e f e r r a l l e t t e r s , and 
s t a t e m e n t o f s e r v i c e s w o u l d be r e q u i r e d i n a l l c a s e s t h a t i n v o l v e d 
t h e a p p r o v a l o f an a s s e s s e d , c l i e n t - p a i d , o r e x t r a o r d i n a r y f e e . 
The p r a c t i t i o n e r s were f u r t h e r a d v i s e d t h a t t o r e c e i v e s u c h 
a p p r o v a l a s t a t e m e n t o f s e r v i c e s s h o u l d be f i l e d w i t h i n 15 days 
a f t e r t h e s u b m i s s i o n o f s t i p u l a t i o n s and d i s p u t e d c l a i m 
s e t t l e m e n t s . 

CONCLUSIONS 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a Bo a r d o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f such 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , Or 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 (1986TT~ 

Y e t , we have p r e v i o u s l y h e l d t h a t we have j u r i s d i c t i o n 
t o c o n s i d e r r e q u e s t s f o r a u t h o r i z a t i o n o f c l i e n t - p a i d f e e s where 
o u r o r d e r s d i d n o t a d d r e s s t h e i s s u e o f e i t h e r t h e c o u n s e l ' s 
e n t i t l e m e n t t o , o r t h e amount o f , a c l i e n t - p a i d f e e . H a r r y N. 
H u n s l e y , 40 Van N a t t a 972 ( 1 9 8 8 ) ; Jane E. S t a n l e y , 40 Van N a t t a 
831 ( 1 9 8 8 ) . We have c o n c l u d e d t h a t t o r e c e i v e a u t h o r i z a t i o n , t h e 
r e q u e s t must be i n c o m p l i a n c e w i t h t h e B o a r d r u l e s . H u n s l e y , 
s u p r a ; S t a n l e y , s u p r a . C o n s e q u e n t l y , r e q u e s t s must be a c c o m p a n i e d 
by an e x e c u t e d r e t a i n e r a g r eement and a s t a t e m e n t o f s e r v i c e s , 
w h i c h s h a l l be f i l e d w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t 
b r i e f t o t h e B o a r d . OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) ; 4 3 8 - 1 5 - 0 1 0 ( 5 ) ; 
4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) . 

H e r e , t h e a u t h o r i z a t i o n r e q u e s t has been a c c o m p a n i e d by 
an a t t o r n e y r e f e r r a l l e t t e r . Such a s u b m i s s i o n c o n s t i t u t e s an 
e x e c u t e d r e t a i n e r a g r e e m e n t p u r s u a n t t o t h e a d m i n i s t r a t o r ' s 
d i r e c t i v e . F u r t h e r m o r e , t h e r e q u e s t was s u b m i t t e d w i t h i n 15 d a y s 
o f t h e s u b m i s s i o n o f t h e r e v i s e d d i s p u t e d c l a i m s e t t l e m e n t . 
C o n s e q u e n t l y , a g a i n i n a c c o r d a n c e w i t h t h e a d m i n i s t r a t o r ' s 
d i r e c t i v e , s u ch a s u b m i s s i o n i s t i m e l y . 

A f t e r r e v i e w i n g t h e s t a t e m e n t o f s e r v i c e s and t h e 
a t t o r n e y r e f e r r a l l e t t e r , s u b m i t t e d by t h e i n s u r e r ' s c o u n s e l , and 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e 
a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , n o t t o 
exceed $2,099.21. I n so d o i n g , we n o t e t h a t c o s t s i n c u r r e d by t h e 
a t t o r n e y a r e n o t i n c l u d e d i n f e e s p a i d t o an a t t o r n e y a n d , as 
s u c h , B o a r d a p p r o v a l f o r r e i m b u r s e m e n t o f such c o s t s i s n o t 
r e q u i r e d . OAR 4 3 8 - 1 5 - 0 0 5 ( 4 ) , ( 5 ) , ( 7 ) ; J a n e l l e I . N e a l , 40 Van 
N a t t a 359 ( 1 9 8 8 ) . 

I T I S SO ORDERED. 
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STEPHEN D. McELROY, Claimant WCB 87-13564 
Bennett, e t a l . , Claimant's Attorneys March 8, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
B l e v i n s ' o r d e r w h i c h u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f 
an a g g r a v a t i o n c l a i m . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s p e l v i s on A p r i l 26, 
1986. He s u b s e q u e n t l y r e t u r n e d t o r e g u l a r w o r k . The c l a i m was 
c l o s e d by D e t e r m i n a t i o n O r d e r on September 4, 1986. 

The e m p l o y e r l a i d c l a i m a n t o f f i n November 1986. 
C l a i m a n t w o r k e d p a r t - t i m e as a j a n i t o r d u r i n g t h e w i n t e r o f 1987. 
C l a i m a n t began c o m p l a i n i n g o f i n c r e a s e d p a i n i n March 1987. 

On A p r i l 13, 1987, c l a i m a n t ' s p a i n had i n c r e a s e d t o t h e 
p o i n t t h a t he c o u l d do o n l y l i g h t w o r k . Dr. McLean w r o t e a l e t t e r 
on t h a t d a t e w h i c h i s t h e a g g r a v a t i o n c l a i m a t i s s u e h e r e . 

The e m p l o y e r d e n i e d t h e a g g r a v a t i o n c l a i m on A u g u s t 3, 
1987. 

ULTIMATE FINDING OF FACT 

As o f A p r i l 13, 1987, c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n 
had w o r s e n e d t o t h e p o i n t t h a t he was l e s s a b l e t o work t h a n he 
had been a t t h e t i m e o f t h e D e t e r m i n a t i o n O r d e r . 

-CONCLUSIONS 

The m e d i c a l e x p e r t s a g r e e t h a t c l a i m a n t ' s c o m p e n s a b l e 
c o n d i t i o n has n o t o b j e c t i v e l y w o r s e n e d . However, t h e y a l s o a g r e e 
t h a t h i s s u b j e c t i v e c o m p l a i n t s have w o r s e n e d so t h a t he can no 
l o n g e r do h i s r e g u l a r w o r k . A s u b j e c t i v e w o r s e n i n g w h i c h r e n d e r s 
a c l a i m a n t l e s s a b l e t o work i s s u f f i c i e n t t o p r o v e an a g g r a v a t i o n 
c l a i m . 

The e m p l o y e r a r g u e s t h a t c l a i m a n t has f a i l e d t o s u s t a i n 
h i s b u r d e n o f p r o o f because t h e m e d i c a l o p i n i o n s a r e based on 
c l a i m a n t ' s s u b j e c t i v e r e p o r t s and t h e R e f e r e e f o u n d c l a i m a n t n o t 
c r e d i b l e . We w o u l d a g r e e i f we were t o a c c e p t t h e R e f e r e e ' s 
c r e d i b i l i t y f i n d i n g ; h owever, we do n o t . 

The R e f e r e e s t a t e d w i t h o u t e x p l a n a t i o n t h a t c l a i m a n t was 
n o t a c r e d i b l e w i t n e s s . T h e r e i s no b a s i s f o r i n f e r r i n g t h a t t h e 
R e f e r e e ' s c r e d i b i l i t y f i n d i n g i s based on demeanor. We f i n d 
n o t h i n g i n t h e r e c o r d w h i c h s u p p o r t s a f i n d i n g t h a t c l a i m a n t was 
n o t c r e d i b l e . We have no o b l i g a t i o n t o d e f e r t o a c r e d i b i l i t y 
f i n d i n g w h i c h i s n o t based on demeanor because we a r e i n as good a 
p o s i t i o n as t h e R e f e r e e t o d e c i d e c r e d i b i l i t y based on t h e 
r e c o r d . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t was c r e d i b l e . We r e l y 
on h i s t e s t i m o n y t h a t h i s c o n d i t i o n has w o r s e n e d t o t h e p o i n t t h a t 
he c a n n o t do h i s r e g u l a r w o r k . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 13, 1987 i s r e v e r s e d 
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i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h u p h e l d t h e 
e m p l o y e r ' s a g g r a v a t i o n d e n i a l i s r e v e r s e d . The e m p l o y e r ' s d e n i a l 
i s s e t a s i d e and t h e c l a i m i s remanded t o t h e e m p l o y e r f o r 
p r o c e s s i n g a c c o r d i n g t o l a w . C l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e a t t o r n e y ' s f e e o f $1,400, t o be p a i d by t h e e m p l o y e r . 
A c l i e n t - p a i d f e e , n o t t o exceed $1,596, i s a p p r o v e d . 

BETRE A. MELLES, Claimant WCB 86-06072 
Welch, Bruun & Green, Claimant's Attorneys March 8, 1989 
Willi a m s , et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members en banc. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M u l d e r ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l s o f c l a i m a n t ' s d e p r e s s i o n and asthma 
c o n d i t i o n s . We r e v e r s e . 

ISSUES 

1 . Whether c l a i m a n t ' s d e p r e s s i o n c o n d i t i o n i s c o m p e n s a b l e . 

2. Whether t h e a g g r a v a t i o n o f c l a i m a n t ' s p r e e x i s t i n g 
asthma c o n d i t i o n i s c o m p e n s a b l e . 

FINDINGS OF FACT 

C l a i m a n t i s a h i g h l y i n d e p e n d e n t , a c h i e v e m e n t - o r i e n t e d 
A f r i c a n male who was acc u s t o m e d t o s u c c e s s i n e d u c a t i o n a l , l e i s u r e 
and v o c a t i o n a l a c t i v i t i e s t h r o u g h o u t h i s l i f e . He does n o t have a 
p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r . He h a s , how e v e r , s u f f e r e d an 
u n u s u a l number o f m i n o r p h y s i c a l i l l n e s s e s d u r i n g t h e l a s t s e v e n 
y e a r s . I n 1 9 8 1 , he was f o u n d t o have o c c a s i o n a l s i n u s i t i s and 
a l r e a d y e x i s t i n g e x e r c i s e - i n d u c e d a s thma. I n 1982, he e x p e r i e n c e d 
e p i g a s t r i c d i s c o m f o r t a s s o c i a t e d w i t h nausea. I n 1983, he was 
d i a g n o s e d w i t h r e a c t i v e a i r w a y d i s e a s e . He had smoked c i g a r e t t e s i n 
t h e p a s t b u t a t t e m p t e d t o q u i t a r o u n d t h a t t i m e . I n 1985, c l a i m a n t 
c o m p l a i n e d o f w h e e z i n g and i n a b i l i t y t o s l e e p . T h r o u g h o u t 1985, 
c l a i m a n t c o n t i n u e d t o be p l a g u e d by a v a r i e t y o f m i n o r b o d i l y 
symptoms. On December 17, 1985, Dr. B a g w e l l a d v i s e d c l a i m a n t t o c u t 
back t o p a r t - t i m e work u n t i l t h e symptoms s u b s i d e d . 

I n 1981 c l a i m a n t began w o r k i n g f o r t h e e m p l o y e r as a 
c u s t o m e r s e r v i c e r e p r e s e n t a t i v e . C l a i m a n t was q u i c k l y p r o m o t e d t o 
a s s i s t a n t manager and by l a t e 1981 t o b r a n c h manager o f t h e 
e m p l o y e r ' s Clackamas o f f i c e . I n i t i a l l y , t wo a s s i s t a n t managers 
w o r k e d u n d e r c l a i m a n t ' s d i r e c t i o n . D u r i n g 1983 and 1984 c l a i m a n t was 
t h e t o p p e r f o r m i n g b r a n c h manager i n t e r m s o f b o t h g r o w t h and 
inc o m e . C l a i m a n t ' s p e r f o r m a n c e was s u p e r v i s e d by t h e d i s t r i c t 
manager. P r i o r t o 1984, c l a i m a n t had n e v e r r e c e i v e d a r e p r i m a n d f o r 
i n a d e q u a t e p e r f o r m a n c e . I n A p r i l 1984, h o w e v e r , a new d i s t r i c t 
manager r e p l a c e d t h e p r i o r d i s t r i c t manager who was demoted due t o 
p o o r d o c u m e n t a t i o n o f c o m p l i a n c e w i t h s t a t e and f e d e r a l r e g u l a t i o n s 
as w e l l as company, a r e a and r e g i o n a l p o l i c y . U n t i l t h a t t i m e , 
c l a i m a n t ' s b r a n c h had o u t p e r f o r m e d a l l o t h e r b r a n c h e s i n t e r m s o f 
p r o d u c t i v i t y . T h e r e a f t e r , however, c l a i m a n t ' s p r o d u c t i v i t y began t o 
d e t e r i o r a t e . D u r i n g 1985, c l a i m a n t ' s b r a n c h w r o t e t h e f e w e s t number 
o f l o a n s o f a l l t h e e m p l o y e r ' s b r a n c h e s . 

On A u g u s t 3 1 , 1984, t h e d i s t r i c t manager gave c l a i m a n t h i s 
f i r s t o f f i c i a l l e t t e r o f r e p r i m a n d due t o c e r t a i n e x c e p t i o n s t o 
company p o l i c y . Those e x c e p t i o n s were r e v i e w e d w i t h c l a i m a n t and t h e 
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l e t t e r o f r e p r i m a n d was p l a c e d i n h i s p e r s o n n e l f i l e as a p e r m a n e n t 
a d d i t i o n . S p e c i f i c e x c e p t i o n s i n c l u d e d : ( 1 ) c o n s i s t e n t l y a r r i v i n g 
f o r work l a t e and l e a v i n g e a r l y ; ( 2 ) d i s b u r s i n g f u n d s o n . r e a l e s t a t e 
l o a n s on t h e d a t e s i g n e d , n o t w a i t i n g f o r t h e r e c i s s i o n p e r i o d t o 
e l a p s e ; . (.3) d e s t r o y i n g o r f a i l i n g t o p r o v i d e t h e b o r r o w e r w i t h r i g h t 
o f . r e c i s s i o n d o c u m e n t s ; ( 4 ) d e s t r o y i n g c u s t o m e r c o p i e s o f c r e d i t 
r e j e c t i o n l e t t e r s ; ; ( 5 ) : ; h o l d i n g p a y o f f s on l o a n s r e c e i v e d p r i o r t o t h e 
end o f t h e month u n t i l a f t e r t h e f i r s t o f t h e f o l l o w i n g m onth; and 
( 6 ) a d j u s t i n g c r e d i t and payment i n f o r m a t i o n i n o r d e r t o make r e a l 
e s t a t e l o a n s l o o k more a t t r a c t i v e . C l a i m a n t r e c e i v e d numerous 
a d d i t i o n a l r e p r i m a n d s w h i c h he r e f u s e d t o s i g n . 

On December 3, 1984, one o f c l a i m a n t ' s t w o a s s i s t a n t 
managers q u i t . He was r e p l a c e d w i t h a n o t h e r f u l l - t i m e a s s i s t a n t 
manager. C l a i m a n t ' s b r a n c h o f f i c e c o n t i n u e d t o have t h r e e f u l l - t i m e 
m a n a g e r i a l p o s i t i o n s u n t i l May 23, 1985. . A t t h a t t i m e , a n o t h e r 
a s s i s t a n t manager q u i t h e r p o s i t i o n due i n p a r t t o what she d e s c r i b e d 
as c l a i m a n t ' s o v e r b e a r i n g m a n a g e r i a l s t y l e . A p a r t - t i m e employee was 
h i r e d t o f i l l t h e p o s i t i o n . The d e c i s i o n t o f o r e g o t h e h i r i n g o f 
a n o t h e r f u l l - t i m e a s s i s t a n t manager was based upon t h e l o w 
p r o d u c t i v i t y o f c l a i m a n t ' s b r a n c h o f f i c e . D u r i n g t h e l a s t h a l f o f 
1985 c l a i m a n t c o n t i n u e d t o m i s s s i g n i f i c a n t h o u r s f r o m work d u r i n g 
t h e day due t o d o c t o r s ' a p p o i n t m e n t s . 

W i t h o u t e x p l a n a t i o n , c l a i m a n t f a i l e d t o a r r i v e f o r work 
f r o m A p r i l 29 t h r o u g h May 1 , 1985. Those a b s e n c e s , h o w e v e r , d i d n o t 
ap p e a r on c l a i m a n t ' s t i m e s h e e t , w h i c h c l a i m a n t s i g n e d . 

On May 20, 1985, t h e d i s t r i c t manager a d v i s e d t h e r e g i o n a l 
manager o f c l a i m a n t ' s a l l e g e d m i s c o n d u c t and f i r e d c l a i m a n t due t o 
h i s t h r e e day u n e x p l a i n e d a b s e n c e . On t h e same day, h o wever, t h e 
r e g i o n a l manager r e s c i n d e d t h a t d e c i s i o n and c l a i m a n t r e t u r n e d t o h i s 
j o b as b r a n c h manager. 

A t t h a t t i m e , t h e a s s i s t a n t manager p o s i t i o n a g a i n t u r n e d 
o v e r . A new a s s i s t a n t manager was h i r e d i n May 1985 t o h e l p 
c l a i m a n t . T h a t a s s i s t a n t s t a y e d u n t i l November 15, 1985. He 
s u b s e q u e n t l y q u i t because o f h i s p e r c e p t i o n o f t h e e m p l o y e r ' s 
u n e t h i c a l p r a c t i c e s as w e l l as o v e r w o r k . D u r i n g t h a t p e r i o d o f t i m e , 
c l a i m a n t and t h e a s s i s t a n t manager were t h e o n l y t w o f u l l - t i m e 
e m p l o y e e s a t t h e Clackamas b r a n c h . O c c a s i o n a l l y , p a r t - t i m e h e l p was 
h i r e d on a l i m i t e d b a s i s . 

On September 28, 1985, t h e d i s t r i c t manager s e n t c l a i m a n t a 
memo i n d i c a t i n g t h a t some of, c l a i m a n t ' s a c t i o n s were i n v i o l a t i o n o f 
company p o l i c y . C l a i m a n t was a d v i s e d t h a t i f he d i d n o t r e a c h a l o a n 
g a i n g o a l o f $50,000 p e r m o n t h , he w o u l d be t e r m i n a t e d . 

I n O c t o b e r 1985 c l a i m a n t s o u g h t m e d i c a l t r e a t m e n t f o r 
c o n s t a n t f r o n t a l headaches and e x p r e s s e d h i s c o n c e r n t h a t j o b - r e l a t e d 
s t r e s s and a n x i e t y was t h e cause o f t h e headaches and s w e a t i n g . He 
was d i a g n o s e d w i t h c h r o n i c s i n u s i t i s . 

On November 2 1 , 1985, a memo f r o m t h e d i s t r i c t manager t o 
c l a i m a n t a d v i s e d c l a i m a n t t h a t t h e e m p l o y e r was d i s a p p o i n t e d w i t h t h e 
p e r f o r m a n c e o f h i s b r a n c h o f f i c e d u r i n g t h e p a s t s i x m o n t h s . A 
s a l a r y i n c r e a s e f o r c l a i m a n t was t h e r e f o r e p o s t p o n e d . 

T h r o u g h o u t 1985 c l a i m a n t became i n c r e a s i n g l y r u d e and a n g r y 
w i t h c l i e n t s . On one o c c a s i o n , c l a i m a n t was c h a r g e d by a c l i e n t w i t h 
s e x u a l h a r a s s m e n t . 
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C l a i m a n t began t o m i s s many h o u r s f r o m work i n 1985 due t o 
d o c t o r s ' a p p o i n t m e n t s f o r v a r i o u s d e p r e s s i o n - r e l a t e d symptoms. He 
a t t e m p t e d t o make up t h i s l o s t t i m e by c o n c e a l i n g h i s a b s e n c e s f r o m 
t h e d i s t r i c t manager as w e l l as w o r k i n g d u r i n g l u n c h and a f t e r 
h o u r s . When c l a i m a n t was on t h e j o b d u r i n g r e g u l a r h o u r s , t h e r e were 
many t i m e s when he was u n d e r s t a f f e d due t o i l l n e s s o f h i s a s s i s t a n t 
manager o r a heavy w o r k l o a d . 

I n December 1985 c l a i m a n t was a d m i t t e d i n a c o m p l e t e l y 
e x h a u s t e d s t a t e t o a h o s p i t a l w i t h pneumonia and a g g r a v a t e d r e a c t i v e 
a i r w a y d i s e a s e . Dr. R u d i n d i a g n o s e d an a u t o n o m i c n e r v o u s s y s t e m 
d y s f u n c t i o n b r o u g h t on by s t r e s s . 

On J a n u a r y 2 1 , 1986, Dr. C o l i s t r o , p s y c h i a t r i s t , d i a g n o s e d 
c l a i m a n t as s u f f e r i n g f r o m w o r k - r e l a t e d m a j o r d e p r e s s i o n w i t h 
m e l a n c h o l i a . C l a i m a n t ' s symptoms i n c l u d e d s l e e p d i s t u r b a n c e , t e n s i o n 
h e a d a c h e s , l o s s o f a p p e t i t e and w e i g h t , v o m i t i n g b l o o d , d i z z i n e s s , 
e l e v a t e d b l o o d p r e s s u r e , r e s t l e s s n e s s , b a c k a c h e s , s o c i a l w i t h d r a w a l , 
i r r i t a b i l i t y , i m p a i r m e n t o f memory and c o n c e n t r a t i o n , and s w e a t i n g . 
The symptoms began i n a p p r o x i m a t e l y A p r i l 1984 and g r a d u a l l y 
i n t e n s i f i e d t h r o u g h o u t 1985. 

I n J a n u a r y 1986 c l a i m a n t a l s o d e v e l o p e d pneumonia w h i c h 
a g g r a v a t e d h i s asthma c o n d i t i o n . C l a i m a n t ' s asthma c o n d i t i o n 
w o r s e n e d as a r e s u l t o f w o r k - r e l a t e d m e n t a l s t r e s s . 

The p o s i t i o n o f b r a n c h manager i n v o l v e d c o n s t a n t p r e s s u r e 
t o be more and more p r o d u c t i v e . C l a i m a n t w o r k e d l o n g h o u r s , n o t 
uncommonly i n e x c e s s o f 60 h o u r s p e r week. C o n s t a n t p r e s s u r e f o r 
g r e a t e r p r o d u c t i v i t y a l o n g w i t h t h e t e n s i o n b e t w e e n c l a i m a n t and h i s 
s u b o r d i n a t e s and c l a i m a n t and t h e d i s t r i c t manager a l s o c r e a t e d a 
s t r e s s f u l e n v i r o n m e n t i n w h i c h t o w o r k . R e p r i m a n d s c o n c e r n i n g p o o r 
p r o d u c t i v i t y a l s o c o n t r i b u t e d t o t h e s t r e s s f u l c o n d i t i o n s . 

C l a i m a n t had no f i n a n c i a l p r o b l e m s u n t i l Dr. C o l i s t r o t o o k 
h i m o f f work i n J a n u a r y 1986. S u b s e q u e n t t o t h e i n s u r e r ' s d e n i a l , 
h o w ever, c l a i m a n t was f o r c e d t o d e c l a r e b a n k r u p t c y . C l a i m a n t ' s 
f i n a n c i a l d i f f i c u l t i e s d e v e l o p e d due t o h i s i n a b i l i t y t o work and 
r e c e i v e a r e g u l a r s a l a r y . A l s o , i n 1983 c l a i m a n t s e p a r a t e d f r o m h i s 
w i f e and e v e n t u a l l y o b t a i n e d an a m i c a b l e d i v o r c e i n 1986. 

On A p r i l 10, 1986, t h e i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s s t r e s s c l a i m . W o r k - r e l a t e d s t r e s s , h o w e v e r , was t h e m a j o r 
c o n t r i b u t i n g cause o f c l a i m a n t ' s m e n t a l d i s o r d e r . 

N e i t h e r c l a i m a n t n o r t h e d i s t r i c t manager were e n t i r e l y 
c r e d i b l e w i t n e s s e s . C l a i m a n t ' s w i t n e s s e s , h o w e v e r , were c r e d i b l e i n 
t h e i r t e s t i m o n y t h a t t h e y o b s e r v e d c l a i m a n t w o r k i n g l o n g h o u r s d u r i n g 
1985 . 

CONCLUSIONS OF LAW 

P s y c h i a t r i c c o n d i t i o n 

1 . Whether c l a i m a n t ' s employment d u t i e s were a m a j o r 
c o n t r i b u t i n g cause o f h i s d e p r e s s i o n c o n d i t i o n ? 

The R e f e r e e c o n c l u d e d t h a t , a l t h o u g h t h e m e d i c a l e v i d e n c e 
e s t a b l i s h e d t h a t c l a i m a n t had a m e n t a l d i s o r d e r , t h e r e a l e v e n t s and 
c o n d i t i o n s o f c l a i m a n t ' s employment w i t h t h e e m p l o y e r were n o t o f 
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s u f f i c i e n t m a g n i t u d e t o have made h i s work a m a j o r c o n t r i b u t i n g c a use 
o f h i s m e n t a l d i s o r d e r . We d i s a g r e e . 

I n d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f a m e n t a l s t r e s s c l a i m , 
t h e r e a r e f o u r r e l e v a n t q u e s t i o n s : ( 1 ) What were t h e " . r e a l " e v e n t s 
and c o n d i t i o n s o f c l a i m a n t ' s employment? ( 2 ) Were t h o s e r e a l e v e n t s 
and c o n d i t i o n s c a p a b l e o f p r o d u c i n g s t r e s s when v i e w e d " o b j e c t i v e l y , " 
e v en t h o u g h an a v e r a g e w o r k e r m i g h t n o t have r e s p o n d e d a d v e r s e l y t o 
them? ( 3 ) D i d c l a i m a n t s u f f e r a m e n t a l d i s o r d e r ? ( 4 ) Were t h e r e a l 
s t r e s s f u l e v e n t s and c o n d i t i o n s t h e "m a j o r c o n t r i b u t i n g c a u s e " o f 
c l a i m a n t ' s m e n t a l d i s o r d e r ? L e a r y v . P a c i f i c N o r t h w e s t B e l l , 67 Or 
App 766 (198 ) ; see Elwood v. SAIF, 67 Or App 134, 137 ( 1 9 8 4 ) ; 
M cGarrah v . SAIF, 296 Or 145 ( 1 9 8 3 ) , SAIF v. G y g i , 55 Or App 570, 
574, r e v den 292 Or 825 (1982).. 

Lay t e s t i m o n y c o n c e r n i n g c a u s a t i o n i s p r o b a t i v e e v i d e n c e . 
G a r b u t t v . SAIF, 297 Or 148 ( 1 9 8 4 ) . However, i t may n o t be 
p e r s u a s i v e when t h e c l a i m i n v o l v e s a com p l e x m e d i c a l q u e s t i o n . U r i s 
v . C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v . 
P u b l i s h e r s Paper Co., 767 Or App 105, 109 ( 1 9 8 5 ) . The i n s t a n t c a s e 
i n v o l v e s a com p l e x m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l 
o p i n i o n . T h e r e f o r e , t h e l a y t e s t i m o n y p r e s e n t e d by b o t h p a r t i e s i s 
n o t p e r s u a s i v e e v i d e n c e o f c a u s a t i o n . C o m p e n s a b i l i t y must be p r o v e n 
by a p r e p o n d e r a n c e o f t h e e v i d e n c e . H u t c h e s o n v . Weyerhaeuser Co., 
25 Or App 8 5 1 , 856 ( 1976 ) . 

T h e r e were f o u r r e a l e v e n t s o r c o n d i t i o n s o f c l a i m a n t ' s 
employment w h i c h were o b j e c t i v e l y c a p a b l e o f p r o d u c i n g s t r e s s . They 
i n c l u d e d : ( 1 ) l o n g w o r k i n g h o u r s ; ( 2 ) p r e s s u r e f r o m t h e d i s t r i c t 
manager f o r g r e a t e r and g r e a t e r p r o d u c t i v i t y ; ( 3 ) t e n s i o n b e t w e e n 
c l a i m a n t , h i s s u b o r d i n a t e s and t h e d i s t r i c t manager; and ( 4 ) 
c l a i m a n t ' s r e p r i m a n d s f o r p o o r j o b p e r f o r m a n c e . 

A t h e a r i n g , c l a i m a n t c o n t e n d e d t h a t t h e s t r e s s o f managing 
a b r a n c h o f f i c e , p a r t i c u l a r l y t h e h o u r s i n v o l v e d , c a u s e d h i s 
d e p r e s s i o n c o n d i t i o n . He t e s t i f i e d t h a t he w o r k e d o v e r l u n c h h o u r , 
i n t h e e v e n i n g s and on weekends; 60 t o 70 h o u r s p e r week was n o t 
uncommon. V a r i o u s w i t n e s s e s c a l l e d by c l a i m a n t c o r r o b o r a t e d t h e f a c t 
t h a t he w o r k e d a t a l l h o u r s ,of t h e day and n i g h t . 

On t h e o t h e r h a n d , w i t n e s s e s f o r t h e e m p l o y e r i n d i c a t e d 
t h a t c l a i m a n t r e p e a t e d l y m i s s e d l a r g e amounts o f t i m e d u r i n g r e g u l a r 
h o u r s and a t t e m p t e d t o c o n c e a l t h o s e a b s e n c e s f r o m t h e e m p l o y e r . 

The r e c o r d , i n f a c t , was r e p l e t e w i t h i n c o n s i s t e n t and 
c o n t r a d i c t o r y t e s t i m o n y . For e x a m p l e , c l a i m a n t t e s t i f i e d t h a t t h e 
d i s t r i c t manager: ( 1 ) r e f u s e d t o a l l o w c l a i m a n t t o t a k e a h o l i d a y on 
M a r t i n L u t h e r K i n g ' s b i r t h d a y ; ( 2 ) f r e q u e n t l y c a l l e d c l a i m a n t a t home 
w i t h r e g a r d t o company b u s i n e s s when he was s i c k ; and ( 3 ) made a 
r a c i a l r e m a r k a g a i n s t him on one o c c a s i o n . C l a i m a n t a l s o t e s t i f i e d 
t h a t p e r s o n n e l c u t s had been made a t h i s b r a n c h i n t h e f a l l o f 1984. 
The d i s t r i c t manager d e n i e d a l l o f c l a i m a n t ' s a l l e g a t i o n s . F u r t h e r , 
he s t a t e d t h a t : ( 1 ) c l a i m a n t had i n d i c a t e d t o him t h a t he had a 
" t o u g h " t i m e because o f t h e b r e a k - u p o f h i s m a r r i a g e ; ( 2 ) c l a i m a n t 
had been o b s e r v e d smoking on a number o f t i m e s i n t h e b r a n c h o f f i c e 
d u r i n g 1985, a l t h o u g h c l a i m a n t t e s t i f i e d t h a t he q u i t t w o y e a r s 
p r e v i o u s l y ; ( 3 ) t h e t u r n o v e r r a t e f o r emplo y e e s i n c l a i m a n t ' s b r a n c h 
was t h e h i g h e s t he had e v e r e x p e r i e n c e d ; and ( 4 ) no p e r s o n n e l c u t s 
had been made a t c l a i m a n t ' s b r a n c h u n t i l May 1985. A l s o , t h e 
d i s t r i c t manager i n d i c a t e d t h a t he d i d n o t r e c a l l o b s e r v i n g c l a i m a n t 
" g o i n g d o w n h i l l " i n 1985. 
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I n e x e r c i s i n g o u r de novo r e v i e w , we g e n e r a l l y d e f e r t o t h e 
R e f e r e e ' s d e t e r m i n a t i o n o f c r e d i b i l i t y , when i t i s based on t h e 
R e f e r e e ' s o p p o r t u n i t y t o o b s e r v e t h e w i t n e s s e s . Humphrey v . S A I F , 58 
Or App 360, 363 ( 1 9 8 2 ) . However, when t h e R e f e r e e ' s c o n c l u s i o n i s 
b ased n o t on demeanor, b u t on an o b j e c t i v e e v a l u a t i o n o f t h e 
s u b s t a n c e o f a w i t n e s s ' s t e s t i m o n y , t h e R e f e r e e has no g r e a t e r 
a d v a n t a g e i n d e t e r m i n i n g c r e d i b i l i t y t h a n we do. C o a s t a l Farm S u p p l y 
v . H u l t b e r g , 84 Or App 282 ( 1 9 8 7 ) ; D a v i e s v. H a n e l Lumber Company, 67 
Or App 35, 38 (1984 ) . 

A l t h o u g h we f i n d n e i t h e r c l a i m a n t n o r t h e d i s t r i c t manager 
t o be e n t i r e l y c r e d i b l e , based upon t h e s u b s t a n c e o f t h e w i t n e s s e s ' 
t e s t i m o n y , we d i s a g r e e w i t h t h e R.eferee t h a t c l a i m a n t was n o t 
s u f f i c i e n t l y c r e d i b l e t o c o n v i n c e us t h a t he w o r k e d l o n g s t r e s s f u l 
h o u r s on t h e j o b . B e s i d e c l a i m a n t ' s own t e s t i m o n y t h a t he w o r k e d 
e x t r a o r d i n a r i l y l o n g h o u r s , he p r e s e n t e d a number o f w i t n e s s e s who 
t e s t i f i e d t h a t he w o r k e d a t a l l h o u r s o f t h e day and n i g h t . We f o u n d 
no p e r s u a s i v e r e a s o n n o t t o r e l y on t h a t t e s t i m o n y . The d i s t r i c t 
manager even t e s t i f i e d t h a t t h e b r a n c h manager p o s i t i o n i s s t r e s s f u l 
and p e r f o r m a n c e - b a s e d , t h e r e b y l e a d i n g us t o c o n c l u d e t h a t l o n g h o u r s 
w e re n e c e s s a r y i n o r d e r t o a d e q u a t e l y p e r f o r m c l a i m a n t ' s j o b d u t i e s . 

The m e d i c a l e v i d e n c e i s i n a g r e e m e n t t h a t c l a i m a n t s u f f e r e d 
a m e n t a l d i s o r d e r d u r i n g t h e p e r i o d i n q u e s t i o n . Many l a y w i t n e s s e s 
who o b s e r v e d c l a i m a n t d u r i n g t h e p e r i o d i n q u e s t i o n , b o t h on and o f f 
t h e j o b , p e r c e i v e d h i s s t r e s s m a n i f e s t a t i o n s . D r s . C o l i s t r o , 
P a r v a r e s h , H a r r i s o n , and R u d i n a l l f o u n d a d e p r e s s i v e d i s o r d e r . A l l 
o f t h e d o c t o r s b e l i e v e d t h a t an a c c u r a t e h i s t o r y was e s s e n t i a l t o a 
d e t e r m i n a t i o n o f w h e t h e r c l a i m a n t ' s j o b was t h e m a j o r c o n t r i b u t i n g 
c a u s e o f t h e s t r e s s - i n d u c e d d i s o r d e r . They a l l were c o r r e c t l y l e d t o 
b e l i e v e t h a t c l a i m a n t had m f a c t w o r k e d 60 t o 70 h o u r s p e r week. 

C l a i m a n t ' s r e s p o n s i b i l i t i e s as a b r a n c h manager c a u s e d 
s t r e s s . The e v i d e n c e e s t a b l i s h e d t h a t t h e r e were t i m e s when t h e 
b r a n c h was u n d e r s t a f f e d . C l a i m a n t a l s o w o r k e d l o n g e r h o u r s on 
o c c a s i o n t o make up f o r h i s a b s e n c e s d u r i n g r e g u l a r w o r k i n g h o u r s . 
T h e r e was c o n s t a n t t e n s i o n b e t w e e n t h e s t a f f , c l a i m a n t , and t h e 
d i s t r i c t manager. The b r a n c h was, d u r i n g t h e p e r t i n e n t p e r i o d , a l o w 
p r o d u c e r and c l a i m a n t was t h e s u b j e c t o f m u l t i p l e s t r e s s - p r o d u c i n g 
r e p r i m a n d s . 

The w e i g h t o f t h e m e d i c a l e v i d e n c e e s t a b l i s h e d t h a t 
c l a i m a n t had a s t r e s s - r e l a t e d m e n t a l d i s o r d e r . Based upon t h e 
t o t a l i t y o f t h e m e d i c a l and l a y e v i d e n c e , we c o n c l u d e t h a t t h e r e a l 
e v e n t s and c o n d i t i o n s o f c l a i m a n t ' s employment as b r a n c h manager, 
i n c l u d i n g l o n g h o u r s , p r e s s u r e f o r p r o d u c t i v i t y , t e n s i o n b e t w e e n 
c l a i m a n t , h i s e m p l o y e e s and t h e b r a n c h manager and t h e numerous 
r e p r i m a n d s , were o f s u f f i c i e n t m a g n i t u d e t o c o n s t i t u t e t h e m a j o r 
c o n t r i b u t i n g c a use o f h i s m e n t a l d i s o r d e r . T h e r e f o r e , c l a i m a n t ' s 
m e n t a l d i s o r d e r i s c o m p e n s a b l e . 

2. Whether t h e e m p l o y e r ' s r e p r i m a n d s o f c l a i m a n t ' s 
m i s c o n d u c t were, by t h e m s e l v e s t h e m a j o r c o n t r i b u t i n g c a use o f 
c l a i m a n t ' s d e p r e s s i o n c o n d i t i o n ? 

Our p r i m a r y a n a l y s i s c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s d e p r e s s i o n c o n d i t i o n r e s t s upon t h e a s s u m p t i o n t h a t 
c l a i m a n t w o r k e d l o n g h o u r s i n a h i g h l y s t r e s s f u l p o s i t i o n w h ere 
c o n s t a n t f r i c t i o n e x i s t e d between c l a i m a n t and t h e d i s t r i c t manager. 
We f o u n d t h a t t h e p e r s u a s i v e m e d i c a l e v i d e n c e e s t a b l i s h e d t h a t t h e 
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t o t a l i t y o f t h o s e s t r e s s f u l c o n d i t i o n s was t h e m a j o r c o n t r i b u t i n g 
c a u se o f c l a i m a n t ' s d e p r e s s i o n c o n d i t i o n . A t h e a r i n g , h o w e v e r , 
Dr. P a r v a r e s h o p i n e d t h a t t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s 
d e p r e s s i o n was s t r e s s c a u s e d by r e p r i m a n d s a l o n e . The i n s u r e r a r g u e s 
t h a t c l a i m a n t may n o t e s t a b l i s h a c ompensable c o n d i t i o n i f t h e 
c o n d i t i o n r e s u l t s f r o m s t r e s s c a u s e d by a w i l f u l v i o l a t i o n . o f company 
p o l i c y and S t a t e and F e d e r a l r e g u l a t i o n s . We d i s a g r e e and f i n d , i n 
t h e a l t e r n a t i v e t h a t , e v e n ; i f c l a i m a n t d i d .not work l o n g h o u r s , t h e 
r e p r i m a n d s a l o n e were s u f f i c i e n t , when compared t o o f f . work 
s t r e s s o r s , t o be t h e m a j o r c o n t r i b u t i n g c a use o f c l a i m a n t ' s , 
d e p r e s s i o n c o n d i t i o n . 

Dr. P a r v a r e s h t e s t i f i e d a t h e a r i n g t h a t o f t h e numerous 
p o t e n t i a l l y s t r e s s c a u s i n g work c o n d i t i o n s , o n l y t h e r e p r i m a n d s w o u l d 
c o n s t i t u t e t h e m a j o r cause o f c l a i m a n t ' s d e p r e s s i v e c o n d i t i o n . I n 
o r d e r t o d e t e r m i n e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s d e p r e s s i o n 
c o n d i t i o n r e s u l t i n g s o l e l y f r o m r e p r i m a n d - c a u s e d a n x i e t y , t h e r e a r e 
two q u e s t i o n s we must answer: ( 1 ) w h e t h e r c l a i m a n t ' s m i s c o n d u c t 
d e v i a t e d s u f f i c i e n t l y f r o m t h e scope and c o u r s e o f h i s employment t o 
r e n d e r -his d e p r e s s i v e c o n d i t i o n n o n c o m p e n s a b l e ; and ( 2 ) i f h i s 
m i s c o n d u c t was w i t h i n t h e scope and c o u r s e o f h i s e m p l o y m e n t , w h e t h e r 
t h e r e p r i m a n d s were t h e m a j o r c o n t r i b u t i n g cause o f h i s d e p r e s s i v e 
c o n d i t i o n . 

S t r e s s w h i c h a r i s e s o u t o f a d e l i b e r a t e d i s r e g a r d o f t h e 
e m p l o y e r ' s r u l e s b u t w h i c h does n o t o v e r s t e p t h e b o u n d a r i e s d e f i n i n g 
c l a i m a n t ' s u l t i m a t e j o b r e s p o n s i b i l i t i e s w i l l be f o u n d c o m p e n s a b l e . 
P a t t e r s o n v. SAIF, 64 Or App 652, 656 ( 1 9 8 3 ) . I n o t h e r w o r d s , 
m i s c o n d u c t w h i c h i n v o l v e s a v i o l a t i o n o f t h e e m p l o y e r ' s r u l e s 
g o v e r n i n g ' t h e method o f a c c o m p l i s h i n g h i s u l t i m a t e w ork r e m a i n s 
w i t h i n t h e scope o f c l a i m a n t ' s employments I_d. But see T e r e s e L. 
P a n e c a l d o , • 3 6 Van N a t t a 1353 ( 1 9 8 4 ) . 

I n P a t t e r s o n v. SAIF, s u p r a a t 654, c l a i m a n t , a h o s p i t a l 
s e c u r i t y g u a r d , had been i n s t r u c t e d t o t a k e p a t i e n t s who d i d n o t w i s h 
t o l e a v e t h e h o s p i t a l " o f f t h e h i l l , " m e a ning t h a t t h e p a t i e n t was t o 
be t a k e n t o t h e edge o f t h e e m p l o y e r ' s p r e m i s e s and r e l e a s e d . On t h e 
day i n q u e s t i o n , h o wever, c l a i m a n t t o o k an u n r u l y p a t i e n t o f f t h e 
p r e m i s e s and i n t o downtown P o r t l a n d where c l a i m a n t i n j u r e d h i m s e l f 
w h i l e t r y i n g t o r e s t r a i n t h e p a t i e n t . S i n c e c l a i m a n t ' s m i s c o n d u c t 
amounted t o n o t h i n g more t h a n d i s o b e d i e n c e t o s p e c i f i c i n s t r u c t i o n s 
d e s i g n a t i n g t h e method o f e x e c u t i o n o f h i s u l t i m a t e j o b d u t y , t h e 
r e s u l t i n g i n j u r y was f o u n d t o be s u f f i c i e n t l y w o r k - r e l a t e d t o be 
c o m p e n s a b l e . 16. a t 656. 

I n t h e p r e s e n t c a s e , c l a i m a n t ' s r e p r i m a n d s c o n c e r n e d 
c e r t a i n b u s i n e s s p r a c t i c e s w h i c h , a l t h o u g h c o n t r a r y t o company 
p o l i c y , were i n t e n d e d t o g e n e r a t e more income. The s o l e e x c e p t i o n 
was t h e r e p r i m a n d r e g a r d i n g c l a i m a n t ' s a b s e n c e s f r o m w o r k . However, 
when we t a k e i n t o a c c o u n t t h e f a c t t h a t c l a i m a n t was m a k i n g up t h o s e 
l o s t h o u r s on e v e n i n g s and weekends, we see t h a t even t h i s p a t t e r n o f 
m i s c o n d u c t r e p r e s e n t e d o n l y a n o t h e r "method o f a c c o m p l i s h i n g t h e 
u l t i m a t e w o r k . " T h e r e f o r e , a l t h o u g h c l a i m a n t engaged i n r e p e a t e d 
m i s c o n d u c t , he r e m a i n e d w i t h i n t h e scope o f h i s e m p l o y m e n t . 

Dr. P a r v a r e s h t e s t i f i e d a t h e a r i n g t h a t t h e r e p r i m a n d s 
w h i c h c l a i m a n t r e c e i v e d f o r h i s m i s c o n d u c t w o u l d , i n t h e a bsence o f 
o u t s i d e s t r e s s o r s , be a m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s 
d e p r e s s i o n c o n d i t i o n . T h e r e was no c o n t r a r y m e d i c a l e v i d e n c e i n t h e 
r e c o r d . 

T h us, even had we f o u n d t h a t c l a i m a n t had n o t s u f f e r e d 
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s t r e s s due t o l o n g w o r k i n g h o u r s , we w o u l d c o n c l u d e t h a t t h e s t r e s s 
p r o d u c e d by t h e r e p r i m a n d s a l o n e was t h e m a j o r c o n t r i b u t i n g c a u s e o f 
c l a i m a n t ' s d e p r e s s i o n c o n d i t i o n and t h a t h i s c o n d i t i o n was 
c o m p e n s a b l e . 

C o m p e n s a b i l i t y o f c l a i m a n t ' s asthma c o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s employment s t r e s s was 
n o t o f s u f f i c i e n t m a g n i t u d e t o have caused a w o r s e n i n g o f c l a i m a n t ' s 
p r e e x i s t i n g asthma c o n d i t i o n . We d i s a g r e e . 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must p r o v e t h a t w o r k 
a c t i v i t i e s c a u s e d a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n p r o d u c i n g 
d i s a b i l i t y o r t h e need f o r m e d i c a l s e r v i c e s . W e l l e r v. U n i o n 
C a r b i d e , 288 Or 27, 35 ( 1 9 7 9 ) . He must a l s o e s t a b l i s h t h a t h i s work 
c o n d i t i o n s were t h e m a j o r c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s 
p r e e x i s t i n g c o n d i t i o n . D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 
( 1 9 8 3 ) ; SAIF v. G y g i , 55 Or App 570, 574, r e v den 292 Or 825 ( 1 9 8 2 ) . 
A mere r e c u r r e n c e o r e x a c e r b a t i o n o f symptoms i s i n s u f f i c i e n t t o 
e s t a b l i s h a c o m p e n s a b l e c o n d i t i o n . Wheeler v. B o i s e Cascade, 298 Or 
452, 457-58 ( 1 9 8 5 ) . 

C l a i m a n t ' s asthma c o n d i t i o n ( r e a c t i v e a i r w a y d i s e a s e ) was 
d i a g n o s e d as e a r l y as 1 9 8 1 . A r o u n d t h a t t i m e , Dr. R u d i n , c l a i m a n t ' s 
t r e a t i n g p u l m o n o l o g i s t , p r e s c r i b e d an a l u p e n t i n h a l e r . P r i o r t o 
1985, c l a i m a n t ' s asthma c o n d i t i o n had n e v e r been d i s a b l i n g . 

I n December 1985 c l a i m a n t d e v e l o p e d pneumonia w h i c h 
a g g r a v a t e d h i s asthma c o n d i t i o n , and as a r e s u l t , r e q u i r e d 
h o s p i t a l i z a t i o n . On J u l y 18, 1986, Dr. H a r r i s o n o p i n e d t h a t 
c l a i m a n t ' s p u l m o n a r y and g a s t r o i n t e s t i n a l p r o b l e m s were c a u s e d by 
w o r k - r e l a t e d s t r e s s . Dr. R u d i n a g r e e d t h a t t h e w o r k - r e l a t e d s t r e s s 
w h i c h c l a i m a n t was s u b j e c t e d t o d u r i n g t h e f a l l o f 1985 was t h e m a j o r 
c o n t r i b u t i n g f a c t o r i n a g g r a v a t i n g h i s p r e e x i s t i n g asthma c o n d i t i o n 
and r e q u i r i n g c l a i m a n t ' s h o s p i t a l i z a t i o n i n December 1985. She 
e l a b o r a t e d upon t h i s o p i n i o n i n h e r t e s t i m o n y a t h e a r i n g . She 
e x p l a i n e d t h a t when c l a i m a n t e n t e r e d t h e h o s p i t a l i n December 1985, 

"he was t o t a l l y e x h a u s t e d . He was 
e m o t i o n a l l y b a n k r u p t . He was 
p s y c h o l o g i c a l l y b a n k r u p t , and he was a 
s i t t i n g duck f o r any i n f e c t i o n t h a t 
happened t o w a l k down t h e p a t h w a y and 
happened t o l a n d i n t h e h o s p i t a l w i t h a 
p n e u m o n i a . T h a t w o u l d have a g g r a v a t e d h i s 
asthma a c u t e l y , b u t t h e asthma c o n t i n u e d t o 
be a p r o b l e m as d i d j u s t s t r e s s i n g e n e r a l . " 

On t h e o t h e r hand, Dr. P a t t e r s o n e x a m i n e d c l a i m a n t i n 
O c t o b e r 1986 and o p i n e d t h a t c l a i m a n t d i d n o t have any o c c u p a t i o n a l 
l u n g d i s e a s e o r a s thma. He b e l i e v e d t h a t c l a i m a n t ' s symptoms o f 
c h e s t t i g h t n e s s were n o t a m a n i f e s t a t i o n o f a s t h m a , b u t r a t h e r o f 
a n x i e t y o r s t r e s s . R e g a r d i n g c l a i m a n t ' s pneumonia c o n d i t i o n , he 
o p i n e d t h a t s uch i n f e c t i o n s a r e common i n p e o p l e w i t h a s t h m a . 

We f i n d t h a t Dr. R u d i n , c l a i m a n t ' s t r e a t i n g p u l m o n o l o g i s t , 
i s more p e r s u a s i v e i n t h i s m a t t e r . She has t r e a t e d c l a i m a n t f o r a 
l o n g p e r i o d o f t i m e and e x p r e s s e d her o p i n i o n s i n a r t i c u l a t e 
f a s h i o n . Based upon h e r t e s t i m o n y t h a t c l a i m a n t ' s pneumonia and 
w o r s e n e d asthma c o n d i t i o n was c a u s e d by w o r k - r e l a t e d s t r e s s , we f i n d 
t h a t c l a i m a n t ' s asthma c o n d i t i o n d i d w o r s e n . T h e r e f o r e , t h e 
a g g r a v a t i o n o f c l a i m a n t ' s asthma c o n d i t i o n i s c o m p e n s a b l e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1987 i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l s . a r e s e t a s i d e and t h e c l a i m s a r e remanded t o t h e 
i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o l a w . C l a i m a n t ' s a t t o r n e y i s 
awarded an a s s e s s e d f e e o f $5,000 f o r h i s s e r v i c e s b o t h a t h e a r i n g 
and on B o a r d r e v i e w , t o be p a i d by t h e i n s u r e r . The B o a r d a p p r o v e s a 
c l i e n t - p a i d f e e n o t t o exceed $178.50. 

Boa r d Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t f r o m t h e m a j o r i t y ' s p o s i t i o n . C l a i m a n t was n o t a 
c r e d i b l e w i t n e s s , d i d n o t work l o n g h o u r s on t h e j o b , and d i d n o t 
e x p e r i e n c e s t r e s s as a r e s u l t o f r e c e i v i n g r e p r i m a n d s f r o m h i s 
d i s t r i c t manager.. T h e r e f o r e , I w o u l d a f f i r m t h e R e f e r e e ' s o r d e r . 

The R e f e r e e s p e c i f i c a l l y f o u n d t h a t : 

" [ C j l a i m a n t was n o t s u f f i c i e n t l y c r e d i b l e 
t o c o n v i n c e me t h a t he has p r o v e n a 
compensable o c c u p a t i o n a l d i s e a s e . .This 
c a s e was r e p l e t e w i t h c o n f l i c t s i n 
e v i d e n c e , b o t h -on m a j o r a r e a s o f c o n c e r n , 
and on c o l l a t e r a l and m i n o r e l e m e n t s . 
C l a i m a n t ' s c r e d i b i l i t y i s t h e k e y . " • 

S i n c e t h e R e f e r e e d i d n o t c l e a r l y i n d i c a t e t h a t h i s 
c r e d i b i l i t y f i n d i n g was based on an o b s e r v a t i o n o f c l a i m a n t ' s 
demeanor, t h e m a j o r i t y was n o t bound by t h a t f i n d i n g . See C o a s t a l 
Farm S u p p l y v. H u l t b e r g , s u p r a . N o n e t h e l e s s , I a g r e e w i t h t h e 
R e f e r e e t h a t t h e i n c o n s i s t e n c i e s i n t h e r e c o r d c a s t g r a v e d o u b t s on 
c l a i m a n t ' s c r e d i b i l i t y as a w i t n e s s . T h e r e f o r e , I w o u l d n o t r e l y on 
h i s t e s t i m o n y . 

T h e r e were many i l l u s t r a t i o n s o f c o n f l i c t b e t w e e n 
c l a i m a n t ' s a s s e r t i o n s and o t h e r w i t n e s s e s ' a s s e r t i o n s a t h e a r i n g . 
C l a i m a n t s t a t e d t h a t he d i d n o t have r e p r i m a n d s because he r e f u s e d t o 
s i g n them and t h e y were " d r o p p e d . " C l a i m a n t d e n i e d b e i n g r u d e and 
a n g r y w i t h c u s t o m e r s . The e m p l o y e r p e r s u a s i v e l y r e f u t e d t h a t 
t e s t i m o n y . C l a i m a n t c l a i m e d m i l e a g e r e i m b u r s e m e n t . h e was n o t 
e n t i t l e d t o . He a s s e r t e d f r e q u e n t and h a r a s s i n g phone c a l l s a t home 
f r o m t h e d i s t r i c t manager, who t e s t i f i e d t o t h e c o n t r a r y . C l a i m a n t 
a s s e r t e d t h a t he had q u i t s m o k i n g c i g a r e t t e s sometime p r i o r t o 1985. 
Many p e o p l e , h o wever, o b s e r v e d him s m o k i n g s u b s e q u e n t t o t h a t t i m e . 
C l a i m a n t a s s e r t e d t h a t a c o - w o r k e r q u i t h i s j o b because o f o v e r w o r k . 
The c o - w o r k e r t e s t i f i e d t h a t he l e f t f o r a b e t t e r j o b and f o r " m o r a l " 
r e a s o n s . C l a i m a n t ' s t e s t i m o n y a t t e m p t e d t o d o w n p l a y t h e i m p a c t o f 
t h e s e p a r a t i o n and d i v o r c e f r o m h i s w i f e i n 1986. O t h e r e v i d e n c e 
i n d i c a t e d t h a t c l a i m a n t had s a i d t h a t t h e e f f e c t was s u b s t a n t i a l . 
C l a i m a n t ' s b r o t h e r - i n - l a w t e s t i f i e d t h a t c l a i m a n t had no f i n a n c i a l 
p r o b l e m s d u r i n g t h e p e r i o d i n q u e s t i o n . The f a c t t h a t c l a i m a n t f i l e d 
b a n k r u p t c y i n 1986 w o u l d a p p e a r t o i n d i c a t e a much d i f f e r e n t 
f i n a n c i a l p i c t u r e . 

The o n l y e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t w o r k e d l o n g 
h o u r s ( i . e . 60-70 h o u r s p e r week) came f r o m c l a i m a n t h i m s e l f . The 
m a j o r i t y m i s c h a r a c t e r i z e d t h e t e s t i m o n y o f c l a i m a n t ' s w i t n e s s e s i n 
t h i s r e g a r d . No one, o t h e r t h a n c l a i m a n t , t e s t i f i e d t h a t c l a i m a n t 
w o r k e d 60-70 hour weeks; t h e c o r r o b o r a t i n g t e s t i m o n y m e r e l y i n d i c a t e d 
t h a t c l a i m a n t w o r k e d i r r e g u l a r h o u r s . I n f a c t , t h e e m p l o y e r ' s 
w i t n e s s e s t e s t i f i e d t o t h e c o n t r a r y , t h a t c l a i m a n t m i s s e d s i g n i f i c a n t 
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amounts o f t i m e f r o m work d u r i n g 1985 and a t t e m p t e d t o c o n c e a l t h o s e 
a b s e n c e s . For e x a m p l e , c l a i m a n t d i s c o v e r e d t h a t h i s s u p e r v i s o r w o u l d 
be o u t o f t h e o f f i c e f o r t h r e e days f r o m A p r i l 29 t o May 1 , 1985. 
T h e r e f o r e , w i t h o u t e x p l a n a t i o n , he f a i l e d t o a r r i v e f o r work d u r i n g 
t h o s e t h r e e days and s u b s e q u e n t l y a t t e m p t e d t o c o n c e a l t h a t a b s e n c e 
by f a l s i f y i n g h i s t i m e s h e e t . A l t h o u g h c l a i m a n t d i d a t t e m p t t o make 
up some o f h i s l o s t h o u r s o v e r l u n c h e s , and on e v e n i n g s and weekends, 
h i s c o n s t a n t a t t e m p t s t o m i n i m i z e r e g u l a r w o r k i n g h o u r s and 
s u b s e q u e n t l y c o n c e a l t h o s e absences d i r e c t l y c o n t r a d i c t e d h i s 
t e s t i m o n y o f 60-70 ho u r work weeks. I w o u l d r e l y on c l a i m a n t ' s 
d e e d s , n o t h i s w o r d s . A l t h o u g h he w o r k e d i r r e g u l a r h o u r s , he d i d n o t 
w ork l o n g h o u r s d u r i n g t h e p e r i o d i n q u e s t i o n . 

C l a i m a n t ' s c r e d i b i l i t y i s t h e c o r n e r s t o n e o f any d e c i s i o n 
on t h e m e r i t s . The b a s i s o f t h e - m e d i c a l o p i n i o n s r e g a r d i n g b o t h 
c l a i m a n t ' s d e p r e s s i o n and asthma c o n d i t i o n s o v e r w h e l m i n g l y 
c o n c e n t r a t e d on c l a i m a n t ' s presumed l o n g w o r k i n g h o u r s . However, 
s i n c e c l a i m a n t , i n f a c t , d i d n o t work l o n g h o u r s , t h o s e o p i n i o n s were 
based on an i n a c c u r a t e h i s t o r y and a r e n o t p e r s u a s i v e . 

For two r e a s o n s , Dr. P a r v a r e s h ' s o p i n i o n r e g a r d i n g t h e 
e f f e c t w h i c h t h e r e p r i m a n d s had on c l a i m a n t ' s d e p r e s s i v e c o n d i t i o n i s 
a l s o n o t p e r s u a s i v e . F i r s t , i t assumed t h a t c l a i m a n t d i d e x p e r i e n c e 
s t r e s s as a r e s u l t o f t h o s e r e p r i m a n d s . Second, i t was n o t d i r e c t e d 
s p e c i f i c a l l y t o c l a i m a n t ' s c i r c u m s t a n c e s . The m a j o r i t y w r o n g l y 
assumes t o t h e c o n t r a r y . F i r s t , t h e y assume t h a t c l a i m a n t d i d 
e x p e r i e n c e s t r e s s as a r e s u l t o f r e c e i v i n g r e p r i m a n d s due t o 
m i s c o n d u c t . Nowhere i n t h e r e c o r d , h owever, d i d c l a i m a n t t e s t i f y 
t h a t t h i s was t h e c a s e . Second, t h e y assume t h a t Dr. P a r v a r e s h ' s 
o p i n i o n , t h a t r e p r i m a n d s were a m a j o r c o n t r i b u t i n g c a u s e o f 
c l a i m a n t ' s d e p r e s s i v e c o n d i t i o n , s p e c i f i c a l l y c o n c e r n e d c l a i m a n t . I t 
d i d n o t . Dr. P a r v a r e s h ' s o p i n i o n was based upon a g e n e r a l 
o b s e r v a t i o n o f t h e e f f e c t o f a r e p r i m a n d on t h e a v e r a g e w o r k e r . I f 
he had u n d e r s t o o d c l a i m a n t ' s t e s t i m o n y , t h a t c l a i m a n t f e l t no s t r e s s 
o r a n x i e t y due t o t h e r e p r i m a n d s , I am c o n f i d e n t t h a t Dr. P a r v a r e s h 
w o u l d n o t have o p i n e d as he d i d . I w o u l d g i v e h i s o p i n i o n l i t t l e 
w e i g h t . For t h e above r e a s o n s , I w o u l d f i n d c l a i m a n t ' s d e p r e s s i o n 
and asthma c o n d i t i o n s n o t c o m p e n s a b l e . 

STEPHEN W. MILES, Claimant WCB 87-06984 
M e r r i l l Schneider, Claimant's Attorney March 8, 1989 
Judy Johnson (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Knapp's o r d e r t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s "de f a c t o " 
d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t m e x c e s s o f two v i s i t s 
p e r m o n t h ; and ( 2 ) d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y f e e 
f o r SAIF's f a i l u r e t o i s s u e a f o r m a l d e n i a l o f t r e a t m e n t . 

ISSUES 

1 . R e a s o n a b l e n e s s and n e c e s s i t y o f c h i r o p r a c t i c 
t r e a t m e n t i n e x c e s s o f two v i s i t s p e r month. 

2. P e n a l t y and a t t o r n e y f e e f o r SAIF's f a i l u r e t o i s s u e 
a f o r m a l d e n i a l . 

We a f f i r m and a d o p t on t h e m e d i c a l s e r v i c e s i s s u e , and 
m o d i f y on t h e p e n a l t y and a t t o r n e y f e e i s s u e . 
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FINDINGS OF FACT 

C l a i m a n t t r e a t s r e g u l a r l y w i t h Dr. B o l e r a , a 
c h i r o p r a c t o r , f o r t h e e f f e c t s o f an a c c e p t e d l o w back i n j u r y 
s u s t a i n e d i n . J u l y , 198.4. From J u l y , 1986, t h r o u g h t h e Summer o f 
1987, t h e f r e q u e n c y o f t r e a t m e n t , was t h r i c e weekly.. The f r e q u e n c y 
was t h e n r e d u c e d t o once p e r week. 

SAIF p a i d t h e m e d i c a l b i l l s i n f u l l u n t i l J a n u a r y 2 0, 
1987. T h e r e a f t e r , i t p a i d f o r o n l y two o f f i c e v i s i t s p e r m o n t h . 
No f o r m a l d e n i a l was i s s u e d t o c l a i m a n t . By l e t t e r , o f A p r i l 16, 
1987, SAIF, a d v i s e d Dr. B o l e r a t h a t i t w o u l d pay f o r o n l y two 
t r e a t m e n t s p e r month. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e c l i n e d t o c o n s i d e r t h e i s s u e o f w h e t h e r 
SAIF s h o u l d be a s s e s s e d a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r i t s 
f a i l u r e t o i s s u e a f o r m a l d e n i a l o f t r e a t m e n t , f i n d i n g t h a t t h e 
i s s u e was n o t r a i s e d by c l a i m a n t a t h e a r i n g . We d i s a g r e e . 

The R e f e r e e ' s scope o f r e v i e w i s l i m i t e d t o i s s u e s r a i s e d 
by p a r t i e s a t h e a r i n g . A l l e n B. Cooper, 40 Van N a t t a 1915 ( 1 9 8 8 ) ; 
S y l v i a M. Evy, 35 Van N a t t a 89 ( 1 9 8 3 ) . I n h i s h e a r i n g r e q u e s t , 
c l a i m a n t r a i s e d t h e i s s u e o f p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's 
" u n r e a s o n a b l e n e s s " i n r e f u s i n g t o pay m e d i c a l b i l l s . A t h e a r i n g , 
c l a i m a n t ' s c o u n s e l r e i t e r a t e d t h e s t a t e m e n t t h a t he was s e e k i n g 
p e n a l t i e s and a t t o r n e y f e e s . T r . 2. A l t h o u g h n o t c l a r i f i e d 
f u r t h e r a t h e a r i n g , t h e R e f e r e e was v e s t e d w i t h a u t h o r i t y t o r e v i e w 
n o t o n l y SAIF's r e f u s a l t o pay t h e m e d i c a l b i l l s b u t a l s o i t s 
p r o c e s s i n g of. t h o s e b i l l s u nder t h e " r e a s o n a b l e n e s s " s t a n d a r d i n 
ORS 6 5 6 . 2 6 2 ( 1 0 ) . A c c o r d i n g l y , t h e i s s u e o f w h e t h e r a p e n a l t y and 
a t t o r n e y f e e s h o u l d be a s s e s s e d . f o r . SAIF's f a i l u r e t o i s s u e a 
f o r m a l d e n i a l was p r o p e r l y b e f o r e t h e R e f e r e e . 

On t h e m e r i t s , c l a i m a n t a r g u e s t h a t SAIF's f a i l u r e t o 
i s s u e a f o r m a l d e n i a l r e q u i r e s t h a t i t pay f o r t h e d i s p u t e d m e d i c a l 
s e r v i c e s . T h a t i s i n c o r r e c t . E l l i s v. M c C a l l I n s t a l l a t i o n , 93 Or 
App 188 ( 1 9 8 8 ) . 

F u r t h e r m o r e , even a s s u m i n g t h a t SAIF's c o n d u c t was 
u n r e a s o n a b l e , a p e n a l t y c a n o n l y be measured by "amounts t h e n 
due." ORS 6 5 6 . 2 6 2 ( 1 0 ) . H e r e , t h e r e were no "amounts t h e n due," 
because t h e u n p a i d m e d i c a l s e r v i c e s were n o t r e a s o n a b l e and 
n e c e s s a r y . No p e n a l t y can be a s s e s s e d . See E l l i s v. M c C a l l 
I n s t a l l a t i o n , s u p r a . However, i r r e s p e c t i v e o f w h e t h e r t h e r e w e re 
any "amounts t h e n due," we may a s s e s s a p e n a l t y - r e l a t e d a t t o r n e y 
f e e p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) and 6 5 6 . 3 8 2 ( 1 ) . M i s c h e l v . 
P o r t l a n d G e n e r a l E l e c t r i c , 89 Or App 140, 143 ( 1 9 8 7 ) . SAIF's 
c o n d u c t i n f a i l i n g t o f u r n i s h c l a i m a n t a w r i t t e n n o t i c e o f t h e 
d e n i a l p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 6 ) was u n r e a s o n a b l e . C l a i m a n t i s 
e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e . ORS 
6 5 6 . 2 6 2 ( 1 0 ) , 656.382. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 2 1 , 1988 i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . C l a i m a n t i s awarded a p e n a l t y - r e l a t e d 
a t t o r n e y f e e o f $200, t o be p a i d by t h e SAIF C o r p o r a t i o n . The 
r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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LAWRENCE W. MILLER, Claimant WCB 86-09172 & 86-09651 
Elton T. Lafky, Claimant's Attorney March 8, 1989 
Rick Barber (SAIF), Defense Attorney Order on Remand 
P h i l l i p L. Nyburg, Defense Attorney 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . L i b e r t y N o r t h w e s t I n s u r a n c e v. M i l l e r , 93 Or App 38 
( 1 9 8 8 ) . The c o u r t has c o n c l u d e d t h a t n e i t h e r t h e Bo a r d ' s o r d e r 
n o r t h e R e f e r e e ' s o r d e r , w h i c h t h e Board a f f i r m e d , a d e q u a t e l y 
a p p l i e d t h e t w o - p a r t t e s t f o r " s u c c e s s i v e i n j u r y " c a s e s announced 
i n B o i s e Cascade C o r p . v. S t a r b u c k , 296 Or 238, 244 ( 1 9 8 4 ) and 
H e n s e l P h e l p s C o n s t , v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) . We 
have been i n s t r u c t e d t o do so on remand. On r e c o n s i d e r a t i o n , we 
a f f i r m t h e R e f e r e e ' s o r d e r . 

ISSUE 

Whether c l a i m a n t ' s employment a f t e r J u l y 1 , 1984, w h i l e 
L i b e r t y N o r t h w e s t was on t h e r i s k , i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f h i s u n d e r l y i n g back c o n d i t i o n . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s as i t s own and 
makes t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

T h i s case i n v o l v e s one e m p l o y e r i n s u r e d by two 
c a r r i e r s . The SAIF C o r p o r a t i o n p r o v i d e d c o v e r a g e t o J u l y 1 , 1 9 8 4 , 
when L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n commenced c o v e r a g e . 

C l a i m a n t ' s employment a f t e r J u l y 1 , 1984, i n d e p e n d e n t l y 
c o n t r i b u t e d t o a w o r s e n i n g o f h i s u n d e r l y i n g back c o n d i t i o n . 

CONCLUSIONS OF LAW 

I n Mi r i c h , s u p r a , t h e c o u r t f o u n d , i n t e r a l i a : 
"The w e i g h t o f t h e m e d i c a l e v i d e n c e i s t h a t 
c l a i m a n t ' s work a c t i v i t i e s a t [ t h e l a t e r 
e m p l o y e r ] d i d n o t i n d e p e n d e n t l y c o n t r i b u t e 
t o t h e c a u s a t i o n o f t h e d i s a b l i n g 
c o n d i t i o n , i . e . , t o a w o r s e n i n g o f t h e 
u n d e r l y i n g c o n d i t i o n . " (Emphasis i n 
o r i g i n a l ) . 

81 Or App a t 294. 

H e r e , t h e R e f e r e e s t a t e d , i n t e r a l i a : 

" H e n s e l P h e l p s C o n s t , v. M i r i c h , [ c i t a t i o n 
o m i t t e d ] h e l d t h a t w o r s e n i n g o f t h e 
u n d e r l y i n g c o n d i t i o n i s r e q u i r e d t o s h i f t 
r e s p o n s i b i l i t y f r o m f i r s t e m p l o y e r t o a 
second e m p l o y e r ( o r f i r s t i n s u r e r t o se c o n d 
i n s u r e r ) . * * * I c o n c l u d e t h a t t h e 
g r e a t e r w e i g h t o f e v i d e n c e i s t h a t 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has 
wor s e n e d s i n c e J u l y 1 , 1984, when [ t h e 
l a t e r i n s u r e r ] assumed c o v e r a g e . " 

The C o u r t o f A p p e a l s has i n s t r u c t e d us t o d e t e r m i n e 
w h e t h e r c l a i m a n t ' s employment a f t e r J u l y 1 , 1984, i n d e p e n d e n t l y 
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c o n t r i b u t e d t o h i s u n d e r l y i n g back c o n d i t i o n . We conclude t h a t i t 
d i d . . 

I n r e a c h i n g t h i s c o n c l u s i o n , we f i n d the o p i n i o n o f the 
t r e a t i n g p h y s i c i a n , Dr. Warner, t o be p e r s u a s i v e . Dr. Warner 
acknowledged t h a t c l a i m a n t ' s o r i g i n a l i n j u r y and sequela, f o r which 
SAIF was r e s p o n s i b l e , p r e d i s p o s e d him t o f u t u r e damage. I n 
a d d i t i o n , Warner conceded t h a t , had c l a i m a n t not s u f f e r e d from t h i s 
p r e d i s p o s i t i o n , h i s p o s t - J u l y 1984 work a c t i v i t i e s , w h i l e L i b e r t y 
Northwest was on the r i s k , , would have produced much l e s s 
d i s a b i l i t y . Yet, Dr. Warner concluded t h a t c l a i m a n t ' s back 
c o n d i t i o n had worsened and t h a t h i s work a c t i v i t i e s a f t e r J u l y 1984 
had "indeed s i g n i f i c a n t l y c o n t r i b u t e d " t o a worsening of h i s 
u n d e r l y i n g c o n d i t i o n . 

Absent p e r s u a s i v e reasons t o the c o n t r a r y , we g e n e r a l l y 
g i v e g r e a t weight t o the c o n c l u s i o n s o f the t r e a t i n g p h y s i c i a n . 
Weiland v. SAIF, 64 Or App 810, 814 (19 8 3 ) . Here, we f i n d . n o 
reasonable b a s i s t o d i s c o u n t the o p i n i o n of Dr. Warner, the 
p h y s i c i a n who has t r e a t e d c l a i m a n t both b e f o r e and a f t e r h i s 
c o n d i t i o n worsened, as w e l l as b e f o r e and a f t e r h i s work a c t i v i t i e s 
w h i l e L i b e r t y Northwest was on the r i s k began. On t h e c o n t r a r y , we 
f i n d Dr. Warner t o have been i n a p a r t i c u l a r l y advantageous 
p o s i t i o n t o address the p i v o t a l r e s p o n s i b i l i t y i s s u e s o f c a u s a t i o n 
and independent c o n t r i b u t i o n . 

Consequently, on r e c o n s i d e r a t i o n , we agree w i t h t h e 
Referee t h a t c l a i m a n t ' s p o s t - J u l y 1, 1984 work a c t i v i t i e s w h i l e 
L i b e r t y Northwest was on the r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o a 
worsening o f c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n . A c c o r d i n g l y , 
the Referee's o r d e r dated February 13, 1987, which found L i b e r t y 
Northwest t o be r e s p o n s i b l e , i s a f f i r m e d . 

IT IS SO ORDERED. 

CHARLES P. MITCHELL, C l a i m a n t WCB 85-07024 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s March 8, 1989 
S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s , O r d e r on Re v i e w 

Reviewed by Board Members en banc. 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n o f Referee 
Leahy's order t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y . 
C l a imant c r o s s - r e q u e s t s review of t h a t p o r t i o n of t h e or d e r r e g a r d i n g 
t h e e f f e c t i v e date of the award. 

The Board m o d i f i e s t h a t p o r t i o n of the Referee's order t h a t 
found c l a i m a n t permanently t o t a l l y d i s a b l e d as of the date of h i s 
O p i n i o n and Order. A l l r e m a i n i n g p o r t i o n s o f t h e Referee's o r d e r are 
a f f i r m e d . 

ISSUES 

1. Whether c l a i m a n t i s permanently t o t a l l y d i s a b l e d . 

2 . Whether the Referee e r r e d i n f i n d i n g t h a t c l a i m a n t was 
permanently t o t a l l y d i s a b l e d as of the date of h i s O p i n i o n and Order. 

FINDINGS OF FACT 

The Board adopts t he Referee's f i n d i n g s and makes the 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 
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C l a i m a n t ' s p h y s i c a l c o n d i t i o n , age, e d u c a t i o n , and 
a d a p t a b i l i t y t o l i g h t e r work, have permanently i n c a p a c i t a t e d him from 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

Claimant s u c c e s s f u l l y sought employment as a me t a l 
f a b r i c a t o r , w i t h o u t v o c a t i o n a l a s s i s t a n c e , i n May 1985. While so 
employed, he was m o t i v a t e d and demonstrated a c o o p e r a t i v e work . 
a t t i t u d e . (11/19/86 Tr. 251-52, 270). A f t e r t h a t j o b ended, he 
u n s u c c e s s f u l l y sought c o n t i n u e d employment w i t h s e v e r a l o t h e r 
employers. 

CONCLUSIONS OF LAW 
Under t he " o d d - l o t " d o c t r i n e , a worker's p h y s i c a l 

impairment combined w i t h h i s age, e d u c a t i o n , a d a p t a b i l i t y t o 
no n p h y s i c a l l a b o r , and e m o t i o n a l c o n d i t i o n s can e s t a b l i s h permanent 
t o t a l d i s a b i l i t y . C l a r k v. Boise Cascade Co., 72 Or App 397 (1 9 8 5 ) . 
However, a worker i s r e q u i r e d t o make reasonable' e f f o r t s t o o b t a i n 
work, unless such e f f o r t s would be f u t i l e . Butcher v. SAIF, 45 Or 
App 318 ( 1 9 8 3 ) ; see ORS 656.206(3). 

Here, c l a i m a n t i s 53 years of age. He i s educated t h r o u g h 
o n l y the seventh grade. Although a s k i l l e d i r o n w o r k e r , he i s 
permanently d i s a b l e d from working i n t h a t f i e l d . He has few 
t r a n s f e r a b l e s k i l l s t o l i g h t e r o c c u p a t i o n s . 

Repeated v o c a t i o n a l t e s t i n g r e v e a l e d below average s k i l l s 
and l i m i t e d o p p o r t u n i t i e s f o r t r a i n i n g or employment. I n A p r i l 1985, 
Floyd Yoder, a v o c a t i o n a l c o u n s e l o r , o p i n e d , i n t e r a l i a : ' 

"Because of the [ c l a i m a n t ' s ] l i m i t e d f o r m a l 
e d u c a t i o n and s i g n i f i c a n t r e s t r i c t i o n s 
a s s o c i a t e d w i t h h i s i n j u r y , [ h e ] would n o t 
appear t o be e i t h e r a c a n d i d a t e f o r f o r m a l 
t r a i n i n g or any work p l a n n i n g s i t u a t i o n 
t h a t r e q u i r e d complex steps f o r task 
c o m p l e t i o n . " 

I n August 1986, R i c h a r d Ross, v o c a t i o n a l e v a l u a t o r , found t h a t 
c l a i m a n t had below average a b i l i t i e s i n r e a d i n g , mathematics, 
r e a s o n i n g , and language. De s p i t e those f i n d i n g s , Ross concluded t h a t 
c l a i m a n t was employable. At the h e a r i n g , Hank Lageman, v o c a t i o n a l 
e v a l u a t o r , d i s a g r e e d w i t h Ross' c o n c l u s i o n t h a t .claimant was 
employable: 

"Q. Mr. Lageman, d i d you reach any-
c o n c l u s i o n s a f t e r your assessment of 
[ c l a i m a n t ] c o n c e r n i n g h i s e m p l o y a b i l i t y ? 

"A. Yes, I d i d . 

"Q. And what were those c o n c l u s i o n s ? 

"A. That he was not employable. 
* * * * * 

"Q. Did you co n s i d e r jobs t h a t a r e . l i s t e d . 
a p p r o p r i a t e under the Ross r e p o r t ? 

"A. Yes, I d i d . 

"Q. What's wrong w i t h those j o b s . 
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"A. They don't match t he p r o f i l e t h a t he 
o u t l i n e d . " 

We are persuaded by Lageman's e x h a u s t i v e t e s t i m o n y 
c o n c e r n i n g c l a i m a n t ' s e m p l o y a b i l i t y , See Somers v. SAIF, 77 Or App 
259, 263 (1 9 8 6 ) . His c o n c l u s i o n s are w e l l reasoned and support e d by 
c l a i m a n t ' s v o c a t i o n a l a p t i t u d e t e s t r e s u l t s . 

I n a d d i t i o n , we conclude t h a t c l a i m a n t has proven t h a t he 
was w i l l i n g t o seek r e g u l a r g a i n f u l employment and t h a t he made 
reasonable e f f o r t s t o o b t a i n such work. See ORS 656 .20 !6(3). I n May 
1985, he landed a j o b as a metal f a b r i c a t o r t h r o u g h h i s own j o b 
search e f f o r t s . His employer, Mr. Burke, t e s t i f i e d t h a t he was an 
e x c e l l e n t worker. A f t e r t h a t j o b ended, he made f u r t h e r e f f o r t s t o 
f i n d c o n t i n u e d employment. 

A c c o r d i n g l y , we agree w i t h t he Referee's c o n c l u s i o n t h a t 
c l a i m a n t i s permanently t o t a l l y d i s a b l e d . 

L a s t l y , we t u r n t o the q u e s t i o n of the proper e f f e c t i v e 
date f o r c l a i m a n t ' s award of permanent t o t a l d i s a b i l i t y . The Referee 
awarded permanent t o t a l d i s a b i l i t y "as of the date o f [ h i s ] o r d e r . " 
We m o d i f y . 

I n Adams v. Edwards Heavy Equipment, I n c . , 90 Or App 365, 
370 ( 1 9 8 8 ) , the c o u r t s t a t e d , i n t e r a l i a : "The e f f e c t i v e date of a 
m o d i f i c a t i o n of a permanent d i s a b i l i t y award i s t h e e a r l i e s t date 
when a c l a i m a n t proves a l l elements necessary t o h i s c l a i m e x i s t e d . " 

Here, c l a i m a n t ' s r e t u r n t o work m o t i v a t i o n was a t i s s u e . 
See ORS 6 56.206 ( 3) . As we assess the evidence, c l a i m a n t d i d n o t 
prove t h a t he had s a t i s f i e d ORS 656.206(3) u n t i l he and Mr. Burke 
t e s t i f i e d on November 19, 1986 ( i . e . , the day of t h e h e a r i n g ) . The 
h e a r i n g r e c o r d c l o s e d November 19, 1986. A c c o r d i n g l y , on t h i s 
r e c o r d , we conclude t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
payments sh o u l d commence as of November 19, 1986. 

C o n t r a r y t o the d i s s e n t ' s view, we do not view Adams, 
su p r a , as p r e c l u d i n g an award of permanent t o t a l d i s a b i l i t y e f f e c t i v e 
as o f the date of the h e a r i n g . Rather, i n our view, Adams s i m p l y 
p r o v i d e s , as the d i s s e n t ' p o i n t s o u t , t h a t t h e e f f e c t i v e dates should 
be s e t a t the e a r l i e s t date i n Which a worker "proves a l l t h e 
elements necessary t o h i s c l a i m . . . ." 90 Or App a t 370. 

As of t h i s d a t e , c l a i m a n t ' s a t t o r n e y has not s u b m i t t e d a 
Statement o f S e r v i c e s f o r s e r v i c e s on Board r e v i e w . OAR 
438-15-010(5); see ORS 656.388(1). A c c o r d i n g l y , an assessed f e e , OAR 
438-15-005(2), s h a l l not be awarded a t t h i s t i m e . 

ORDER 

The Referee's o r d e r dated December 10, 1986, i s m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t 
found c l a i m a n t permanently t o t a l l y d i s a b l e d as of t h e date o f h i s 
O p i n i o n and Order, i s m o d i f i e d . The e f f e c t i v e date o f c l a i m a n t ' s 
permanent t o t a l d i s a b i l i t y award i s November 19, 1986. Clai m a n t ' s 
a t t o r n e y i s awarded an approved f ee equal t o 25 p e r c e n t o f c l a i m a n t ' s 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p r o v i d e d t h a t t h e t o t a l 
o f fees approved by the Referee and t h e Board does n o t exceed 
$3,800. The i n s u r e r i s a u t h o r i z e d t o o f f s e t any permanent p a r t i a l 
d i s a b i l i t y compensation p a i d a f t e r November 19, 1986 a g a i n s t 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y compensation. t h e remainder o f 
the Referee's o r d e r i s a f f i r m e d . 
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Board Member C r i d e r c o n c u r r i n g i n p a r t antj d i s s e n t i n g i n p a r t . 

I concur i n t h a t p o r t i o n o f t h e Board's Order a f f i r m i n g t h e 
r e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t i s permanently and t o t a l l y 
d i s a b l e d . I d i s s e n t from t h a t p o r t i o n o f the W d e r making the. award 
e f f e c t i v e on November 19, 1986, the date of h e a r i n g . 

The evidence e s t a b l i s h e s t h a t . c l a i m a n t was permanently and 
t o t a l l y d i s a b l e d e f f e c t i v e no l a t e r than t h e l a s t day o f October, 
1985. Payments sho u l d commence as of t h a t d a t e . I t i s of no 
consequence t h a t t h e Board, i n r e a c h i n g i t s d e c i s i o n , r e l i e d on 
t e s t i m o n y a t h e a r i n g . The q u e s t i o n i s not when a l l t h e f a c t s 
s u p p o r t i n g t h e award were l a i d out b e f o r e t h i s t r i b u n a l but r a t h e r 
when i n t he course o f human h i s t o r y i t became c l e a r t h a t c l a i m a n t was 
permanently unable t o o b t a i n and h o l d g a i n f u l employment.in a 
h y p o t h e t i c a l l y normal l a b o r market. W i l k e v. SAIF, 49 Or App 427 
(19 8 0 ) . 

The m a j o r i t y ' s r e l i a n c e on Adams v. Edwards Heavy 
Equipment, I n c . , 90 Or App 365 (1988) t o s u p p o r t i t s approach i s 
e r r o r . I n Adams, t h e c o u r t r e l i e d on v o c a t i o n a l t e s t i m o n y a t h e a r i n g 
t o conclude t h a t c l a i m a n t became permanently and t o t a l l y d i s a b l e d and 
y e t made t h e award e f f e c t i v e on a date some s i x months b e f o r e , a t the 
time a l l t he f a c t o r s u n d e r l y i n g the e x p e r t ' s o p i n i o n were f i x e d . The 
c o u r t d i d n o t make the award e f f e c t i v e on t h e date o f h e a r i n g . 

On A p r i l 24, 1985, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r s , a f t e r 
a s s e s s i n g c l a i m a n t ' s s k i l l s , academic t r a i n i n g , and expected 
r e s i d u a l s , o f h i s i n j u r y , observed t h a t t o f i n d s u i t a b l e employment 
would be "a c h a l l e n g e " . Ex. 91-4. The f o l l o w i n g month, c l a i m a n t was 
d e c l a r e d m e d i c a l l y s t a t i o n a r y . D e s p i t e t he c o u n s e l o r s ' s k e p t i c i s m , 
c l a i m a n t , i n a d i s p l a y o f i n i t i a t i v e , o b t a i n e d work w i t h h i s employer 
a t i n j u r y . The employer d i d n o t expect c l a i m a n t t o work as q u i c k l y 
as o t h e r employees; c l a i m a n t was p e r m i t t e d t o work a t h i s own pace 
and t o determine what t a s k s a v a i l a b l e were w i t h i n h i s l i m i t a t i o n s and 
which were n o t . When c l a i m a n t was l a i d o f f by t h i s s y m p a t h e t i c 
employer i n October, 1985, he was unable t o f i n d o t h e r work. 

A f t e r another s u r g e r y , c l a i m a n t again sought work. I n , 
J u l y , 1986, a b a t t e r y of t e s t s were performed by a v o c a t i o n a l 
e v a l u a t o r . They i n d i c a t e d t h a t c l a i m a n t ' s academic s k i l l s , d e x t e r i t y 
and motor s k i l l s were f a r below average. I t was these 
c h a r a c t e r i s t i c s , coupled w i t h c l a i m a n t ' s s e r i o u s p h y s i c a l i m p a i r m e n t , 
t h a t l e d t h e c o u n s e l o r t o t e s t i f y , a t h e a r i n g , t h a t c l a i m a n t was 
unemployable. 

The r e c o r d suggests t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n has 
not worsened s i n c e May, 1985 nor i s t h e r e any evidence t h a t t h e 
academic and v o c a t i o n a l f a c t o r s have changed s i n c e t h a t d a t e . The 
jo b c l a i m a n t h e l d a f t e r t h a t date was t a i l o r made f o r him and does 
no t r e p r e s e n t a type o f j o b a v a i l a b l e i n t h e l a b o r market g e n e r a l l y . 
Claimant became permanently and t o t a l l y d i s a b l e d as of May, 1985. 
The c r o s s - r e q u e s t seeks m o d i f i c a t i o n o f t h e r e f e r e e ' s o r d e r t o 
commence permanent t o t a l b e n e f i t s e f f e c t i v e a t t h e end of October, 
1985. The c r o s s - r e q u e s t should be granted.. 
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At the time of h e a r i n g , c l a i m a n t ' s back i n j u r y c l a i m w i t h 
Weyerhaeuser remained i n open s t a t u s , and c l a i m a n t had, not become 
m e d i c a l l y s t a t i o n a r y . 

CONCLUSIONS OF LAW AND OPINION 

E n t i t l e m e n t t o I n t e r i m Compensation/ 
P e n a l t i e s and A t t o r n e y Fees f o r F a i l u r e t o Pay I n t e r i m Compensation 

We adopt t he Referee's o p i n i o n on these i s s u e s w i t h the 
f o l l o w i n g comment. 

Claimant's f i l e d a new i n j u r y c l a i m w i t h EBI on August 15, 
1986. EBI p a i d no compensation on the c l a i m and d i d n o t is s u e a 
w r i t t e n d e n i a l u n t i l November 14, 1986. The Referee, t h e r e f o r e , 
awarded temporary t o t a l d i s a b i l i t y , i n the form of i n t e r i m 
compensation, from the date o f i n j u r y t h r o u g h October 30, 1986, the 
date c l a i m a n t r e t u r n e d t o l i g h t - d u t y work. On r e v i e w , c l a i m a n t 
contends t h a t he i s e n t i t l e d t o b e n e f i t s t h r o u g h November 14, 1986, 
the date of EBI's d e n i a l . 

An i n s u r e r may suspend payment o f temporary d i s a b i l i t y 
b e n e f i t s when a c l a i m a n t accepts and commences wage-earning 
employment p a y i n g a wage equal t o or g r e a t e r than t h e wage a t 
i n j u r y . See OAR 436-60-030(3). I n awarding i n t e r i m compensation 
t h r o u g h October 30, 1986, the Referee a p p a r e n t l y found t h a t c l a i m a n t 
had n o t demonstrated t h a t he r e c e i v e d l e s s than h i s wage a t i n j u r y 
when he r e t u r n e d t o work on t h a t d a t e . 

We agree w i t h the Referee's f i n d i n g . The o n l y i n d i c a t i o n 
i n t h e r e c o r d t h a t . c l a i m a n t r e c e i v e d l e s s than h i s wage a t i n j u r y i s 
h i s t e s t i m o n y t h a t Weyerhaeuser c o n t i n u e d t o pay him temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s a f t e r he r e t u r n e d t o work i n October 
1986. T h i s , a l o n e , i s not s u f f i c i e n t t o e s t a b l i s h t h a t he r e c e i v e d 
l e s s than h i s r e g u l a r wage when he r e t u r n e d t o work. A c c o r d i n g l y , we 
conclude t h a t the Referee c o r r e c t l y awarded i n t e r i m compensation 
t h r o u g h October 30, 1986. 

P r o p r i e t y of the Referee's E x t e n t R u l i n g 

The Referee found Weyerhaeuser r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . The Referee then proceeded t o r a t e the e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y based on h i s c o n d i t i o n i m m e d i a t e l y 
p r i o r t o t h e May 1986 a g g r a v a t i o n . Claimant contends t h a t t h e 
Referee should not have r a t e d h i s d i s a b i l i t y because he was not 
m e d i c a l l y s t a t i o n a r y a t the time of h e a r i n g . We agree. 

A Referee should not r a t e permanent d i s a b i l i t y i f t h e 
c l a i m a n t i s n ot m e d i c a l l y s t a t i o n a r y a t the time o f h e a r i n g or the 
c l a i m i s i n open s t a t u s . ORS 656.268(1); Kociemba v. SAIF, 63 Or App 
557 (1983 ) ; Harmon v. SAIF, 54 Or App .121 (1981). The Board has 
f o l l o w e d t h i s r u l e where the c l a i m a n t was m e d i c a l l y s t a t i o n a r y when 
the c l a i m was i n i t i a l l y c l o s e d b u t , a t the time of h e a r i n g , t h e c l a i m 
was i n open s t a t u s or the c l a i m a n t was not m e d i c a l l y s t a t i o n a r y 
because o f a subsequent a g g r a v a t i o n . See Theresa Skoyen, 39 Van 
Na t t a 462 (198 7 ) ; Andrew Simer, 37 Van Natt a 154 ( 1 9 8 5 ) ; Gary A. 
F r e i e r , 34 Van N a t t a 543 (198 2 ) . Furthermore, d i s a b i l i t y r a t i n g s 
should be based on a c l a i m a n t ' s c o n d i t i o n a t the time o f h e a r i n g . 
Gettman v. SAIF, 289 Or 609, 614--615 (1980). I t i s e r r o r t o exclude 
i n f o r m a t i o n b e a r i n g on a c l a i m a n t ' s c o n d i t i o n a t the time o f h e a r i n g 
and r a t e d i s a b i l i t y as of a p r i o r d a t e . See Norton v. SAIF, 
86 Or App 447, n. 2 (198 7 ) . '» 



maintenance, r e p a i r , r e m o d e l l i n g or s i m i l a r - • 
work i n or about the p r i v a t e home of t h e 
person employing the worker. 

"(3)A worker whose employment i s c a s u a l 
and e i t h e r : 

"(a)The employment i s not i n the course of 
the t r a d e , b u s i n e s s , or p r o f e s s i o n of t h e 
employer; 

* * * 

" ( b ) F o r the purpose of t h i s s u b s e c t i o n , 
' c a s u a l ' r e f e r s o n l y t o employment where 
the w o r k . i n any 30-day p e r i o d , w i t h o u t 
r e g a r d t o the number of workers employed, 
i n v o l v e s a t o t a l l a b o r c o s t of l e s s than 
$200 . 

I t i s not c l e a r from the Referee's o p i n i o n whether he found 
c l a i m a n t not' t o be a s u b j e c t worker under s e c t i o n , (2) or s e c t i o n (3) 
o f ORS 656.027. We f i n d t h a t c l a i m a n t was h i r e d by Dan Parker t o do 
maintenance; r e p a i r , and r e m o d e l l i n g a t Dan Parker's p r i v a t e home. 
T h e r e f o r e , we f i n d c l a i m a n t i s not a s u b j e c t worker p u r s u a n t t o ORS 
656.027 (2 ) . 

Having found c l a i m a n t not t o be a s u b j e c t worker under ORS 
656.027(2), we need not determine i f h i s employment was c a s u a l 
p u r suant t o ORS 656.027(3). 

Claimant sought below t o i n t r o d u c e evidence o f Dan Parker's 
a c t i v i t i e s s i n c e the i n j u r y i n q u e s t i o n . A d e t e r m i n a t i o n o f t h e 
r e l e v a n c e of such evidence i s w i t h i n the d i s c r e t i o n of t h e Referee. 
On r e v i e w , we f i n d no abuse of d i s c r e t i o n i n not a d m i t t i n g t h i s 
e v i d e n c e . 

ORDER 

The Referee's order dated May 15, 1987, i s a f f i r m e d . 

RAUL SALDANA, C l a i m a n t WCB 87-06155 
M i c h a e l L. S p e n c e r , C l a i m a n t ' s A t t o r n e y March 8, 1989 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w ... 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Leahy's or d e r t h a t : (1) found t h a t c l a i m a n t ' s back i n j u r y c l a i m was 
not. p r e m a t u r e l y c l o s e d ; (2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d 
a t t o r n e y fees f o r the i n s u r e r ' s a l l e g e d unreasonable f a i l u r e t o 
c o n t a c t c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r r e g a r d i n g h i s m e d i c a l s t a t u s 
p r i o r t o c l o s u r e ; and (3) d e c l i n e d t o award c l a i m a n t any unscheduled 
permanent d i s a b i l i t y . We a f f i r m . 

ISSUES 

1 . Whether c l a i m a n t ' s back i n j u r y c l a i m was p r e m a t u r e l y 
c l o s e d . 

2. Whether c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and r e l a t e d 
a t t o r n e y fees due t o the i n s u r e r ' s f a i l u r e t o s o l i c i t a p r e c l o s u r e 
r e p o r t from c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . 
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3. Whether c l a i m a n t i s e n t i t l e d t o an award of unscheduled 
permanent d i s a b i l i t y . 

. FINDINGS OF FACT 

On August 2 1 , 1986, c l a i m a n t , 54 years o l d , f e l l t o t h e 
ground on h i s l e f t s i d e when a backhoe moved some e a r t h beneath h i s 
f e e t and he was caught by a water l i n e . He i n i t i a l l y e x p e r i e n c e d 
some minor p a i n below h i s bottom r i b i n a . "V"-shaped area down t o h i s 
n a v e l and up t o h i s h e a r t . S h o r t l y t h e r e a f t e r , he developed l e f t h i p 
p a i n . Claimant was f i r s t t r e a t e d by Dr. Kleeman, M.D., who diagnosed 
m i l d low back p a i n r e s u l t i n g from a muscle p u l l . He t r e a t e d c l a i m a n t 
c o n s e r v a t i v e l y w i t h muscle r e l a x a n t s and p h y s i c a l t h e r a p y . When i t 
became apparent t h a t c l a i m a n t ' s c o n d i t i o n was not i m p r o v i n g , 
Dr. Kleeman r e f e r r e d him t o Dr. Klump, neurosurgeon, who performed a 
myelogram and CT scan. Both o f these s t u d i e s were w i t h i n normal 
l i m i t s . Dr. Kleeman a l s o r e f e r r e d c l a i m a n t t o Dr. Balme, o r t h o p e d i c 
surgeon, who examined him on December 16, 1986. 

By December 30, 1986, c l a i m a n t had developed s i g n i f i c a n t 
symptoms i n h i s l e f t low back, l e f t h i p and l e f t l e g . Dr. Kleeman 
l a s t examined c l a i m a n t on January 27, 1987. At t h a t t i m e , he was 
unable t o a s c e r t a i n any o b j e c t i v e f i n d i n g s t h a t would s u p p o r t 
c l a i m a n t ' s c o m p l a i n t s and had been unable t o f i n d any s p e c i f i c 
p h y s i c a l t h e r a p y t h a t was of b e n e f i t t o c l a i m a n t . He i n d i c a t e d , 
however, t h a t claimant, s t i l l had some c o m p l a i n t s b u t seemed t o be 
i m p r o v i n g . 

On February 12, 1987, c l a i m a n t changed a t t e n d i n g p h y s i c i a n s 
t o Dr. Da v i s , c h i r o p r a c t o r . As a r e s u l t of c h i r o p r a c t i c t r e a t m e n t , 
c l a i m a n t ' s l e f t h i p p a i n disappeared i m m e d i a t e l y . Since t h a t t i m e , 
however, c l a i m a n t ' s low back and l e f t l e g p a i n has waxed and waned 
w i t h o u t m a t e r i a l improvement. 

- On February 25, 1987, c l a i m a n t was seen by Dr. Howell on 
b e h a l f o f the i n s u r e r who found c l a i m a n t m e d i c a l l y s t a t i o n a r y w i t h no 
o b j e c t i v e evidence o f p h y s i c a l impairment. Dr. Kleeman concurred 
w i t h Dr. Howell's o p i n i o n t h a t he c o u l d n o t l o c a t e any s p e c i f i c 
m e d i c a l d i a g n o s i s or p r e s c r i b e any s p e c i f i c t h e r a p y t h a t would be of 
b e n e f i t t o c l a i m a n t . 

I n d e t e r m i n i n g whether or not c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y , t h e i n s u r e r d i d not seek Dr. Davis' o p i n i o n . I n s t e a d , i t 
p r o v i d e d t h e E v a l u a t i o n D i v i s i o n w i t h r e p o r t s from Drs. Kleeman, 
Klump, Balme and Howe l l . E v a l u a t i o n d i d not req u e s t f u r t h e r m e d i c a l 
evidence p r i o r t o c l a i m c l o s u r e . 

On A p r i l 15, 1987, a D e t e r m i n a t i o n Order awarded c l a i m a n t 
temporary d i s a b i l i t y from August 25, 1986 t h r o u g h February 25, 1987 
but no permanent d i s a b i l i t y b e n e f i t s . 

Since June 8, 1987/ c l a i m a n t has been w o r k i n g 30 hours per 
week f o r t h e C i t y o f Klamath F a l l s . His d u t i e s i n c l u d e r a k i n g 
a s p h a l t , d r i v i n g t r u c k s and. c u t t i n g weeds w i t h a 25 pound gas 
weedeater s t r a p p e d t o h i s back. 

Throughout t he s p r i n g and e a r l y summer of 1987, c l a i m a n t 
c o n t i n u e d t o r e c e i v e what Dr. Davis termed " p a l l i a t i v e " t r e a t m e n t s on 
a once a week b a s i s . On J u l y 8, 1987, however, Dr. Davis s t a t e d t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . At the ti m e of h e a r i n g , 
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c l a i m a n t s t i l l e x p e r i e n c e d o c c a s i o n a l low back and l e f t l e g p a i n when 
bending, l i f t i n g or t w i s t i n g . 

C l a i m a n t ' s j o b h i s t o r y c o n s i s t s o f almost 20 years o f 
c o n s t r u c t i o n l a b o r and t r u c k d r i v i n g . He a t t e n d e d s c h o o l t h r o u g h t h e 
5t h grade and has d i f f i c u l t y r e a d i n g and w r i t i n g . 

At t h e ti m e o f c l o s u r e on February 25, 1987, no f u r t h e r 
m a t e r i a l improvement of the c l a i m a n t ' s c o n d i t i o n was reasonably 
expected from m e d i c a l t r e a t m e n t , or the passage o f t i m e . 

CONCLUSIONS OF LAW 

Premature c l a i m c l o s u r e 

The Referee concluded t h a t t h e i n s u r e r was under no d u t y t o 
seek a p r e c l o s u r e r e p o r t from c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r t o ; 

submit t o t h e E v a l u a t i o n D i v i s i o n . He a l s o concluded t h a t Dr. Davis' 
o p i n i o n i n J u l y 1987 t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y was 
c o n c l u s o r y and i n c o n s i s t e n t w i t h h i s p r i o r r e p o r t s and t h e r e f o r e n o t 
p e r s u a s i v e . The Referee r e l i e d upon the w e l l - reasoned o p i n i o n s o f 
Dr. Howell t o f i n d t h a t c l a i m a n t ' s c l a i m had not been p r e m a t u r e l y 
c l o s e d . We agree. 

Claims s h a l l not be c l o s e d nor temporary d i s a b i l i t y 
compensation t e r m i n a t e d i f t h e worker's c o n d i t i o n has not become 
m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). An i n j u r e d worker w i l l be 
co n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r m a t e r i a l improvement 
of t h e compensable c o n d i t i o n would reasonably be expected from 
medical t r e a t m e n t , or the passage of t i m e . ORS 656.005(17). The 
term " m e d i c a l l y s t a t i o n a r y , " however, does not mean t h a t t h e r e must 
be a l a c k of v a r i a t i o n i n c l a i m a n t ' s medical c o n d i t i o n or t h a t t h e r e 
i s a l a c k of need f o r c o n t i n u i n g medical c a r e . M a a r e f i v. SAIF, 69 
Or App 527, 531 (1984) . 

I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was not 
m e d i c a l l y s t a t i o n a r y when t h e c l a i m was c l o s e d . Brad T. G r i b b l e , 37 
Van N a t t a 92 ( 1 9 8 5 ) . The r e s o l u t i o n of the m e d i c a l l y s t a t i o n a r y date 
i s p r i m a r i l y a me d i c a l q u e s t i o n based on competent m e d i c a l evidence.' 
Harmon v. SAIF, 54 Or App 121, 125 (198 5 ) . Changes i n c l a i m a n t ' s 
c o n d i t i o n which occur subsequent t o the date o f c l o s u r e are not t o be 
co n s i d e r e d i n d e t e r m i n i n g whether a c l a i m was p r e m a t u r e l y c l o s e d . 
Scheuning v. J.R. Si m p l o t & Co., 84 Or App 622, 625 ( 1 9 8 7 ) . 

C l a i m a n t had been seen by a number of p h y s i c i a n s a t th e 
time of c l o s u r e . On December 16, 1986, Dr. Balme, o r t h o p e d i c 
surgeon, found t h a t c l a i m a n t had n e g a t i v e s t r a i g h t l e g r a i s i n g , 
normal sensory and motor exams, no a t r o p h y and e n t i r e l y normal x-ray 
f i n d i n g s . He diagnosed " l e f t h i p p a i n " and encouraged an e a r l y 
r e t u r n t o work.. 

On February 12, 1987, Dr. Kleeman, s t i l l c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n a t the t i m e , was unable t o make any more s p e c i f i c 
d i a g n o s i s than low back s t r a i n . He noted t h a t c l a i m a n t ' s t r e a t m e n t 
c o n s i s t i n g of a n t i - i n f l a m m a t o r i e s , p h y s i c a l t h e r a p y , muscle r e l a x a n t s 
and t r a c t i o n had been o f l i t t l e b e n e f i t and h i s p a i n had c o n t i n u e d t o 
wax and wane. He recommended t h a t c l a i m a n t c o n t i n u e w i t h 
s t r e n g t h e n i n g and s t r e t c h i n g e x e r c i s e s and opined t h a t he sh o u l d be 
ab l e t o r e t u r n t o r e g u l a r work. 

On February 26, 1987, Dr. Howell saw c l a i m a n t and was 
unable t o diagnose a n y t h i n g o t h e r than c o m p l a i n t s o f low back, l e f t 
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l e g , and l e f t upper quadrant abdominal p a i n . I n t h e absence o f any 
o b j e c t i v e f i n d i n g s , he f e l t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
and i n need of no f u r t h e r m edical t r e a t m e n t . 

Dr. Davis d i d not v o i c e an o p i n i o n r e g a r d i n g c l a i m a n t ' s 
medical^ s t a t u s u n t i l June 15, 1987. At t h a t time he i n f o r m e d 
c l a i m a n t ' s counsel t h a t c l a i m a n t had r e t u r n e d t o work on June 8,'1987 
and was b e i n g t r e a t e d p a l l i a t i v e l y once each week,. On J u l y 8, 1987, 
Dr.,Davis opined t h a t c l a i m a n t was not y e t m e d i c a l l y s t a t i o n a r y and 
was s t i l l making g r a d u a l improvement. 

When t h e r e i s a d i s p u t e between medical e x p e r t s , we g i v e 
more w e i g h t t o those m e d i c a l o p i n i o n s which are both w e l l - r e a s o n e d 
and based on complete i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259 
(1986) . 

I n the p r e s e n t case, Dr. Kleeman, c l a i m a n t ' s former 
t r e a t i n g p h y s i c i a n , • l a s t examined c l a i m a n t on January 27, 1987. 
A l t h o u g h he c o n c u r r e d w i t h Dr. Howell's l a c k of d i a g n o s i s or 
t r e a t m e n t p l a n , he d e c l i n e d t o d i s c u s s whether or not c l a i m a n t ' s 
c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . 

Dr. D a v i s , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , o f f e r e d one 
c o n c l u s o r y r e p o r t a week b e f o r e h e a r i n g i n which he opined t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . He d i d n o t , however, i n d i c a t e 
why t h a t was so. I n f a c t , l e s s than a month e a r l i e r , he had authored 
another r e p o r t s t a t i n g t h a t c l a i m a n t had r e t u r n e d t o work and was 
r e c e i v i n g o n l y p a l l i a t i v e , not c u r a t i v e , t r e a t m e n t s . The f a c t t h a t 
c l a i m a n t was r e c e i v i n g weekly c h i r o p r a c t i c t r e a t m e n t s t o a l l e v i a t e 
o c c a s i o n a l p a i n does not mean t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y . 

I n c o n t r a s t t o t h e d e t a i l e d , c o n s i s t e n t and w e l l - r e a s o n e d 
r e p o r t s of Dr. H o w e l l , we f i n d Dr. Davis t o be unpersuasive and 
d e c l i n e t o r e l y upon any aspect o f h i s o p i n i o n . 

The medical evidence i s p e r s u a s i v e t h a t a t the time o f 
c l o s u r e on February 25, 1987, no f u r t h e r m a t e r i a l improvement o f 
c l a i m a n t ' s c o n d i t i o n was reasonably expected from m e d i c a l t r e a t m e n t , 
or t h e passage of t i m e . Claimant has f a i l e d t o prove t h a t he was not 
m e d i c a l l y s t a t i o n a r y on February 25, 1987. 

P e n a l t i e s and a t t o r n e y fees 

A l t h o u g h t h e Referee d i d not s p e c i f i c a l l y respond t o t h e 
i s s u e of p e n a l t i e s and a t t o r n e y f e e s , we presume t h a t he d e c l i n e d t o 
assess them because he b e l i e v e d t h a t the i n s u r e r ' s f a i l u r e t o seek a 
p r e c l o s u r e r e p o r t from c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r was n o t 
unreasonable. We agree. 

ORS 656.262(10) s t a t e s t h a t : 

" [ i . ] f t h e i n s u r e r or s e l f - i n s u r e d employer 
unreasonably d e l a y s or unreasonably r e f u s e s 
t o pay compensation, or unreasonably d e l a y s 
acceptance or d e n i a l of a c l a i m , t h e 
i n s u r e r or s e l f - i n s u r e d employer s h a l l be 
l i a b l e f o r an a d d i t i o n a l amount up t o 25 
p e r c e n t of the amounts then due p l u s any 
a t t o r n e y fees which may be assessed under 
ORS 656.382." 

Claimant argues t h a t the i n s u r e r had a d u t y t o seek a 
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p r e c l o s u r e r e p o r t from Dr. Davis and submit i t , a l o ng w i t h , other., 
m e d i c a l e v i d e n c e , t o t h e E v a l u a t i o n D i v i s i o n . Claimant c i t e s no 
a u t h o r i t y t o s u p p o r t t h i s p o s i t i o n . While we b e l i e v e i t to.be good, 
p r a c t i c e f o r t h e i n s u r e r t o seek a p r e c l o s u r e r e p o r t from t h e 
t r e a t i n g p h y s i c i a n , n e i t h e r t h e s t a t u t e nor the r u l e s r e q u i r e i t . 
On t h e c o n t r a r y , when an i n s u r e r requests c l a i m d e t e r m i n a t i o n , ' i t -
must p r o v i d e o n l y those m e d i c a l r e c o r d s which have not p r e v i o u s l y 
been p r o v i d e d t o t h e Department. OAR 436-30-030(5). Since t h e 
i n s u r e r had no a f f i r m a t i v e duty t o p r o c u r e a m e d i c a l r e p o r t from 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r p r i o r t o c l o s u r e , i t was not 
unreasonable conduct t o d e c l i n e t o do so. T h e r e f o r e , p e n a l t i e s and 
r e l a t e d a t t o r n e y fees are not w a r r a n t e d . 

Unscheduled permanent d i s a b i l i t y 

The Referee d i d not award c l a i m a n t any permanent 
d i s a b i l i t y b e n e f i t s , but f a i l e d t o o f f e r more than a c o n c l u s o r y 
e x p l a n a t i o n of the b a s i s of h i s d e c i s i o n . We agree w i t h t h e 
Referee's c o n c l u s i o n but add.the f o l l o w i n g e x p l a n a t i o n . 

I n r a t i n g the e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r h i s p h y s i c a l impairment a t t r i b u t a b l e t o t h e 
compensable i n j u r y , and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s s e t f o r t h i n OAR 436-30-380 e_t seg. We a p p l y these r u l e s 
as g u i d e l i n e s , not as r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v. 
Argonaut Insurance Co., 296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. 
Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 

Loss of e a r n i n g c a p a c i t y must r e f l e c t c l a i m a n t ' s handicap 
i n o b t a i n i n g and h o l d i n g g a i n f u l employment i n the broad f i e l d o f 
g e n e r a l o c c u p a t i o n s and not j u s t i n r e l a t i o n s h i p t o h i s o c c u p a t i o n 
as a c o n s t r u c t i o n l a b o r e r or t r u c k d r i v e r . Ford v. SAIF, 7 Or App 
549, 552 ( 1 9 7 2 ) . Return t o p r i o r work does not n e c e s s a r i l y j u s t i f y 
a r e d u c t i o n , much l e s s an e l i m i n a t i o n , of permanent p a r t i a l 
d i s a b i l i t y . Howerton v. SAIF, 70 Or App 99 ( 1 9 8 4 ) . 

I n the p r e s e n t case, however, c l a i m a n t ' s r e t u r n t o 
s i m i l a r p r e i n j u r y employment does suggest t h a t he should not 
r e c e i v e an award of permanent d i s a b i l i t y . At t h e time of h e a r i n g , 
c l a i m a n t ' s j o b d u t i e s i n c l u d e d r a k i n g hot a s p h a l t , d r i v i n g t r u c k s 
and c u t t i n g weeds w i t h a 25 pound "weedeater" s t r a p p e d t o h i s 
back. A l t h o u g h he e x p e r i e n c e d o c c a s i o n a l p a i n i n h i s low back and 
l e f t l e g when bending, l i f t i n g or t w i s t i n g , t h e r e c o r d n e i t h e r 
i n d i c a t e s t h a t the p a i n caused him t o miss work nor l i m i t s t h e 
e x t e n t of h i s j o b d u t i e s . These were heavy l a b o r j o b d u t i e s . 
A l s o , the r e c o r d does not i n d i c a t e t h a t c l a i m a n t s u s t a i n e d any 
handicap i n o b t a i n i n g and h o l d i n g g a i n f u l employment i n f i e l d s 
o t h e r than c o n s t r u c t i o n l a b o r and t r u c k d r i v i n g . 

The o n l y s u g g e s t i o n t h a t c l a i m a n t s u f f e r e d any permanent 
p h y s i c a l impairment came from Dr. Davis, who opined i n J u l y 1987 
t h a t , when c l a i m a n t became m e d i c a l l y s t a t i o n a r y , he would end up 
w i t h a permanent p a r t i a l d i s a b i l i t y o f from 20 t o 30 p e r c e n t . As 
p r e v i o u s l y s t a t e d , Dr. D a v i s 1 o p i n i o n was not p e r s u a s i v e . 

Consequently, a f t e r c o n d u c t i n g our de novo review of t h e 
medical and l a y evidence, we are not persuaded t h a t c l a i m a n t has 
s u f f e r e d permanent d i s a b i l i t y as a r e s u l t of h i s compensable 
i n j u r y . C l aimant's p a i n symptoms do not appear t o be d i s a b l i n g . 
We conclude t h a t he has not s u s t a i n e d a permanent l o s s of e a r n i n g 
c a p a c i t y r e s u l t i n g from the compensable i n j u r y . A c c o r d i n g l y , he i s 
n o t e n t i t l e d t o an award of permanent d i s a b i l i t y . 
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ORDER 

The Referee's order dated J u l y 22, 1987 i s a f f i r m e d . The 
Board approves a c l i e n t - p a i d f e e , not t o exceed $544. 

DORIS N. THOMPSON, C l a i m a n t . WCB 85-10539 & 85-11343 
Amrat and J e l i b e n P a t e l , dba March 8, 1989 
SUNDOWNER MOTEL & CAFE, E m p l o y e r O r d e r on Re v i e w 
A. Duane P i n k e r t o n , . I I , C l a i m a n t ' s A t t o r n e y 
S t e v e n F i n l a y s o n , A t t o r n e y 
R i c k B a r b e r ( S A I F ) , D e f e n s e A t t o r n e y 
T e r r i B o r c h e r s , A s s i s t a n t A t t o r n e y G e n e r a l 

Reviewed by Board Members C r i d e r and Johnson. 

The noncomplying employer r e q u e s t s review o f t h a t p o r t i o n 
of Referee Thye's order which set aside a d e n i a l of c l a i m a n t ' s low 
back i n j u r y c l a i m , which was iss u e d by the SAIF C o r p o r a t i o n on the 
employer's b e h a l f . We a l s o i n t e r p r e t the employer's b r i e f on 
review t o request remand f o r t h e t a k i n g of f u r t h e r evidence. 
Claimant's counsel seeks reimbursement f o r c o s t s i n c u r r e d i n 
p r e s e n t i n g t h e case a t h e a r i n g . On r e v i e w , we deny t he motions t o 
remand and f o r reimbursement and a f f i r m the Referee's o r d e r . 

ISSUES 

1. Whether t he case should be remanded f o r the t a k i n g o f 
a d d i t i o n a l evidence. -

2. Whether c l a i m a n t ' s i n j u r y i s compensable. 

3 . Whether SAIF should reimburse c l a i m a n t ' s counsel f o r 
l i t i g a t i o n .costs. 

FINDINGS OF FACT 

We adopt as f i n d i n g s those f a c t s s e t f o r t h i n the s e c t i o n 
e n t i t l e d "Evidence" on Pages .1 t h r o u g h 4 of the Referee's o r d e r . 

ULTIMATE FINDINGS OF FACT 

(1) The h e a r i n g r e c o r d was p r o p e r l y developed. 

(2) The noncomplying employer f a i l e d t o t i m e l y submit t h e 
t r a n s c r i p t s of h i s w i t n e s s ' t e s t i m o n y f o r i n c l u s i o n i n the r e c o r d . 

( 3 ) The noncomplying employer f a i l e d t o subpoena an 
a v a i l a b l e w i t n e s s t o h e a r i n g . 

(4) Claimant f e l l and i n j u r e d her back w h i l e p e r f o r m i n g 
d u t i e s a r i s i n g out of and w i t h i n t h e course o f her employment w i t h 
the noncomplying employer. 

( 5 ) Claimant's f a l l was not a t t r i b u t a b l e t o i n t o x i c a t i on 
(6) C laimant's o n - t h e - j o b f a l l was a m a t e r i a l 

c o n t r i b u t i n g cause of her need f o r t r e a t m e n t o f t h e r e s u l t i n g back 
i n j u r y . 
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CONCLUSIONS AND OPINION 

Remand 

On the i s s u e of remand, t he employer r e q u e s t s t h a t t h e 
case be remanded t o r e q u i r e admission o f the p r i o r t e s t i m o n y of a 
w i t n e s s not p r e s e n t a t h e a r i n g . I n the a l t e r n a t i v e , t h e employer 
r e q u e s t s t h a t a d e p o s i t i o n of the w i t n e s s be a l l o w e d . 

We may remand t o t h e Referee i f we f i n d t h a t t h e r e c o r d 
has been " i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y 
developed." ORS 656.295(5). To m e r i t remand f o r f u r t h e r evidence 
t a k i n g , t h e r e q u e s t i n g p a r t y must show t h a t t h e evidence i s 
m a t e r i a l and t h a t i t was not o b t a i n a b l e w i t h due d i l i g e n c e a t the 
time of h e a r i n g . Kienow's Food Stores v. L y s t e r , 79 Or App 416, 
420 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van Natt a 164, 170 (1 9 8 5 ) . 

We are not persuaded t h a t t h e r e c o r d has been i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed. At t h e 
commencement of the h e a r i n g , t h e r e was d i s c u s s i o n among the p a r t i e s 
and t h e Referee r e g a r d i n g t h e admission o f t r a n s c r i p t s o f p r i o r 
t e s t i m o n y o f two w i t n e s s e s , Barbara McKmght and Karen Dmsmore. 
The Referee noted t h a t t h e t r a n s c r i p t s had not been s u b m i t t e d 
t i m e l y f o r i n c l u s i o n i n the r e c o r d and t h a t t h e noncomplying 
employer a l s o f a i l e d t o show good cause why the t r a n s c r i p t s c o u l d 
not have been s u b m i t t e d i n a t i m e l y f a s h i o n . See OAR 438-07-005. 
The Referee found t h a t t h e two witn e s s e s were a v a i l a b l e t o t e s t i f y 
and t h a t they c o u l d have been subpoenaed t o t e s t i f y a t h e a r i n g . We 
conclude t h a t t h e Referee p r o p e r l y e x e r c i s e d h i s d i s c r e t i o n i n 
e x c l u d i n g t h e p r o f f e r e d e x h i b i t s . 

The noncomplying employer a l s o i n d i c a t e d , a t t h e 
b e g i n n i n g of the h e a r i n g , t h a t he wished t o take t h e t e s t i m o n y o f 
Barbara McKnight by t e l e p h o n e . At the time o f h e a r i n g , t e s t i m o n y 
by t e l e p h o n e was not p r o h i b i t e d and i t s a u t h o r i z a t i o n was w i t h i n 
t h e Referee's d i s c r e t i o n . See E l s i e Lumpkins, 40 Van N a t t a 1571 
(19 8 8 ) . We n o t e , however, t h a t p r e s e n t l y t e l e p h o n e t e s t i m o n y i s 
a u t h o r i z e d o n l y under c e r t a i n l i m i t e d c i r c u m s t a n c e s . See OAR 
438-07-022. Claimant d i d not o b j e c t t o the employer's r e q u e s t and 
t h e t e s t i m o n y o f t h a t w i t n e s s was t a k e n . However, a f t e r t e s t i m o n y 
from c l a i m a n t ' s f i v e w i t n e s s e s , t h e noncomplying employer a l s o 
r e q u e s t e d t h a t he be ab l e t o c a l l Karen Dinsmore as a w i t n e s s and 
have her t e s t i m o n y taken by telephone " i n l i g h t o f the t e s t i m o n y 
t h a t ' s been p r e s e n t e d . " A f t e r c l a i m a n t ' s counsel o b j e c t e d , t h e 
Referee d e c l i n e d t h e noncomplying employer's reques t on t h e grounds 
t h a t t h e employer had f a i l e d t o subpoena the w i t n e s s t o the h e a r i n g . 

The Court of Appeals has discouraged t h i s t y p e of "two 
b i t e " approach a t t e m p t e d by t h e noncomplying employer, s t a t i n g t h a t 
p roceedings must reach some s t a t e of repose. See R u s s e l l v. A & D 
T e r m i n a l s , 50 Or App 27 (1 9 8 1 ) . We i n t e r p r e t t h i s remand r e q u e s t 
t o be such an approach. Furthermore, we uphold t h e Referee's 
d e c i s i o n t o deny t h e noncomplying employer's request- t o ta k e t h e 
nonsubpoenaed w i t n e s s ' t e s t i m o n y by t e l e p h o n e . 

C o m p e n s a b i l i t y 

On the i s s u e of c o m p e n s a b i l i t y of the low back i n j u r y , we 
a f f i r m and adopt the "C o m p e n s a b i l i t y " s e c t i o n of the Referee's 
" O p i n i o n . " 
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Reimbursement o f Claim Costs 

C l a i m a n t , i n the form o f an " A f f i d a v i t and A p p l i c a t i o n 
f o r E x t r a o r d i n a r y A t t o r n e y Fees," has requested reimbursement by 
SAIF of $131 t o cover c o s t s i n c u r r e d i n p r e s e n t i n g her case a t 
h e a r i n g . I n P a t r i c i a M. Anderson, 35 Van Na t t a 1718 (1 9 8 3 ) , we 
s t a t e d t h a t , " I t i s w e l l , s e t t l e d t h a t a c l a i m a n t ' s l i t i g a t i o n c o s t s 
are not compensable." A c c o r d i n g l y , the request f o r reimbursement 
i s d e n i e d . 

ORDER 

The Referee's o r d e r dated December 31, 1986, i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f ee of $800, t o be,paid by the SAIF C o r p o r a t i o n 
on b e h a l f o f t h e noncomplying employer. 

MARVIN J . TRUE, C l a i m a n t WCB 86-09264 
B r i a n W h i t e h e a d , C l a i m a n t ' s A t t o r n e y March 8, 1989 
K e v i n Mannix,: D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

The i n s u r e r r e q u e s t s review of Referee Peterson's o r d e r 
t h a t s e t as i d e a d e n i a l o f c u r r e n t c h i r o p r a c t i c care f o r c l a i m a n t ' s 
neck c o n d i t i o n . The i s s u e on review i s c o m p e n s a b i l i t y o f medical 
s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Board adopts t he ord e r of the Referee w i t h the 
f o l l o w i n g comment: 

The o n l y i s s u e on review i s whether t h e p r e s e n t c l a i m f o r 
c h i r o p r a c t i c s e r v i c e s i s b a r r e d by the p r i n c i p l e o f res j u d i c a t a . 

A 1983 d e n i a l by the i n s u r e r f o r s i m i l a r s e r v i c e s became 
f i n a l i n 1983 when c l a i m a n t ' s request f o r h e a r i n g was di s m i s s e d . I n 
1986, c l a i m a n t sought f u r t h e r c h i r o p r a c t i c t r e a t m e n t s f o r i n c r e a s e d 
neck p a i n from Dr. Palmer, c h i r o p r a c t o r . Dr. B u t l e r , c h i r o p r a c t o r , 
opined t h a t f u r t h e r improvement c o u l d be expected w i t h r e g u l a r 
t r e a t m e n t . 

On J u l y 14, 1986, the i n s u r e r denied f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t on the grounds t h a t the c o n d i t i o n d e s c r i b e d and the 
t r e a t m e n t proposed were i d e n t i c a l t o t h a t covered i n i t s 1983 
d e n i a l . On review., the i n s u r e r ' s b r i e f makes i t c l e a r t h a t r es 
j u d i c a t a i s the o n l y i s s u e . 

We f i n d t h a t the i n s u r e r ' s 1983 d e n i a l i s f i n a l o n l y as t o 
whether c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s were reasonable and 
necessary i n 1983, and cannot be a bar t o any subsequent c l a i m s f o r 
c h i r o p r a c t i c c a r e . See, Leonard A. Chambers 40 Van N a t t a 969 (1988) 
P a t r i c i a Dees 35 Van Na t t a 120 (198 3 ) . 

ORDER 

The Referee's o r d e r dated June 8, 1987, i s a f f i r m e d . For 
s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
fee of $750, t o be p a i d by the i n s u r e r . A c l i e n t - p a i d f e e , not t o 
exceed $2,087, i s approved. 
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ALVIN L. VAN ARNAM, C l a i m a n t WCB 87-01074 
G a l t o n , et a l . , C l a i m a n t ' s A t t o r n e y s March 8, 1989 
B e e r s , et a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed b y Board Members C r i d e r and Johnson. 

The i n s u r e r has requested review of Referee Podnar's o r d e r 
which g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a 
D e t e r m i n a t i o n Order had awarded c l a i m a n t 5 p e r c e n t ( 7 . 5 degrees) 
scheduled permanent d i s a b i l i t y f o r l o s s of use or f u n c t i o n of t h e 
l e f t l e g i n a d d i t i o n t o the 6 5 p e r c e n t ( 2 0 8 degrees) unscheduled 
d i s a b i l i t y f o r a low back i n j u r y c l a i m a n t had p r e v i o u s l y r e c e i v e d . 
On r e v i e w , the i s s u e i s e x t e n t of permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t , 5 5 years of age a t h e a r i n g , s u s t a i n e d a 
compensable low back i n j u r y i n A p r i l 1 9 8 1 . P r i o r t o t h i s i n c i d e n t , 
c l a i m a n t had s u s t a i n e d f i v e compensable low back i n j u r i e s , a l l of 
which r e s u l t e d i n no award of permanent d i s a b i l i t y . C laimant's 
c o n d i t i o n was diagnosed as lumbar s t r a i n superimposed on p r e e x i s t i n g 
d e g e n e r a t i v e lumbar a r t h r i t i s . The c l a i m was c l o s e d by a January 
1 9 8 2 D e t e r m i n a t i o n Order which awarded c l a i m a n t 4 5 p e r c e n t 
unscheduled permanent d i s a b i l i t y . 

C l a imant's c l a i m was reopened, and s u b s e q u e n t l y c l o s e d 
a g a i n by a D e t e r m i n a t i o n Order of J u l y 1, 1 9 8 3 . This D e t e r m i n a t i o n 
Order awarded c l a i m a n t temporary d i s a b i l i t y b e n e f i t s and a f f i r m e d the 
award of 4 5 p e r c e n t unscheduled permanent d i s a b i l i t y . Claimant 
appealed t h i s D e t e r m i n a t i o n Order and a p r i o r Referee found c l a i m a n t 
t o be permanently and t o t a l l y d i s a b l e d . On r e v i e w , t h e Board 
re v e r s e d the Referee f i n d i n g of permanent t o t a l d i s a b i l i t y and 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award t o a 
t o t a l of 6 5 p e r c e n t . A l v i n L. Van Arnam, 3 6 Van N a f t a 1 6 4 1 ( 1 9 8 4 ) 
(Board Member Lewis d i s s e n t i n g ) . The b a s i s f o r the Board's r e v e r s a l 
was t h a t c l a i m a n t had not s a t i s f i e d the "seek work" r e q u i r e m e n t o f 
ORS 6 5 6 . 2 0 6 ( 3 ) . I d . a t 1 6 4 5 . The Board's order was a f f i r m e d w i t h o u t 
o p i n i o n by the Court of Appeals. See Van Arnam v. EBI Companies, 74 
Or App 1 5 1 ( 1 9 8 5 ) . 

I n October 1 9 8 5 , c l a i m a n t was r e f e r r e d f o r v o c a t i o n a l and 
work e v a l u a t i o n . Claimant p a r t i c i p a t e d i n an a u t h o r i z e d t r a i n i n g 
program t h r o u g h which he earned h i s GED. The a u t h o r i z e d t r a i n i n g 
program was completed i n May 1 9 8 6 . F o l l o w i n g c o m p l e t i o n o f h i s 
academic t r a i n i n g , c l a i m a n t r e c e i v e d j o b placement a s s i s t a n c e , and 
s u b m i t t e d a p p l i c a t i o n s t o numerous employers i n the area o f r e t a i l 
s a l e s . Claimant secured a s a l e s p o s i t i o n a t a s p o r t i n g goods s t o r e 
i n September 1 9 8 6 , t h r o u g h the a s s i s t a n c e of a wage s u b s i d y c o n t r a c t . 

A f t e r w o r k i n g a t the s p o r t i n g goods s t o r e f o r 3 days, 
c l a i m a n t l e f t t he j o b as he was unable t o t o l e r a t e the p a i n i n h i s 
back and both l e g s . 

I n January 1 9 8 7 a D e t e r m i n a t i o n Order i s s u e d awarding 
c l a i m a n t temporary d i s a b i l i t y b e n e f i t s , as w e l l as 5 p e r c e n t ( 7 . 5 : 

degrees) scheduled permanent d i s a b i l i t y f o r the l e f t l e g ( t h i g h ) . No 
a d d i t i o n a l unscheduled permanent d i s a b i l i t y was awarded. I n May 
1 9 8 7 , c l a i m a n t ' s v o c a t i o n a l s e r v i c e s were t e r m i n a t e d p u r s u a n t t o OAR 
4 3 6 - 1 2 0 - 0 9 0 ( 1 2 ) . 

C l a i m a n t ' s c u r r e n t d i a g n o s i s i s : d e g e n e r a t i v e a r t h r i t i s or 
s p o n d y l o s i s of the lumbar s p i n e ; and m u l t i p l e l e v e l d i s c problems 
w i t h s p u r r i n g m a n i f e s t e d by r e c u r r e n t lumbar spasm. 
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FINDINGS OF ULTIMATE FACT 

As a r e s u l t of h i s compensable i n j u r y , as w e l l as r e l e v a n t 
nonmedical f a c t o r s , c l a i m a n t i s unable t o o b t a i n and h o l d employment 
i n t h e normal l a b o r market. 

Claimant has made reasonable e f f o r t s t o o b t a i n employment. 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t c l a i m a n t was permanently and 
t o t a l l y d i s a b l e d . We agree. 

At the o u t s e t , t h e i n s u r e r argues t h a t c l a i m a n t must prove 
a permanent worsening i n ord e r t o o b t a i n a d d i t i o n a l permanent 
d i s a b i l i t y b e n e f i t s . We n o t e , however, t h a t t h e . d e t e r m i n a t i o n order 
c h a l l e n g e d here i s s u e d not a f t e r reopening f o r i n c r e a s e d permanent 
d i s a b i l i t y under ORS 656.273, but r a t h e r a f t e r reopening f o r 
v o c a t i o n a l s e r v i c e s . A c c o r d i n g l y , t h e i n s u r e r ' s argument i s w i t h o u t 
m e r i t . See Hanna v. SAIF, 65 Or App 649, 652 (1 9 8 3 ) . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must 
prove t h a t he i s unable t o p e r f o r m any work a t a g a i n f u l , s u i t a b l e 
o c c u p a t i o n . Wilson v. Weyerhaeuser, 30 Or App 403 (197 7 ) . Claimant 
may prove permanent t o t a l d i s a b i l i t y by a c o m b i n a t i o n o f med i c a l and 
nonmedical d i s a b i l i t i e s which e f f e c t i v e l y f o r e c l o s e him from g a i n f u l 
employment. Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699 (1984). I n 
a d d i t i o n , c l a i m a n t has the burden t o e s t a b l i s h t h a t he i s w i l l i n g t o 
seek r e g u l a r , g a i n f u l employment and has made reasonable e f f o r t s t o 
o b t a i n such employment. ORS 656.206(3). 

Claimant i s 55 years o l d and t he m a j o r i t y o f h i s work 
e x p e r i e n c e i s i n medium t o heavy l a b o r work. He can no lo n g e r do 
such work. Claimant has r e c e n t l y o b t a i n e d h i s GEO, however, h i s 
r e t u r n t o work as a sa l e s p e r s o n was c u t s h o r t due t o d i s a b l i n g , p a i n . 

Dr. Post, c l a i m a n t ' s t r e a t i n g p h y s c i a n s i n c e 1981, has 
c o n s i s t e n t l y opined t h a t c l a i m a n t i s permanently and t o t a l l y 
d i s a b l e d . He f e e l s t h a t c l a i m a n t ' s back impairment i s i n the 
mod e r a t e l y - s e v e r e range, and t h a t c l a i m a n t c o u l d n o t work an 
e i g h t - h o u r day w i t h o u t s u f f e r i n g severe p a i n . 

Claimant's v o c a t i o n a l c o u n s e l o r f e l t t h a t he d i d not 
possess t he necessary t r a n s f e r a b l e s k i l l s t o secure s u i t a b l e 
employment, and f e l t s e d e n t a r y work c o u l d be f e a s i b l e , p r o v i d e d t h e r e 
was a h i g h l y f l e x i b l e work environment and decreased p a i n symptoms. 
F u r t h e r , as of May 1987, the v o c a t i o n a l c o u n s e l o r was of the o p i n i o n 
t h a t v o c a t i o n a l a s s i s t a n c e would not be a b l e t o r e s o l v e c l a i m a n t ' s 
l a c k of s u i t a b l e employment. 

Claimant a c t i v e l y p a r t i c i p a t e d i n a work t r a i n i n g program, 
and r e c e i v e d h i s GED. F o l l o w i n g t h i s , he a c t i v e l y p a r t i c i p a t e d m 
job.placement a s s i s t a n c e , and, i n f a c t , d i d f i n d employment. The 
employment, however, was t e r m i n a t e d due t o c l a i m a n t ' s p h y s i c a l 
d i s a b i l i t y . We f i n d t h i s t o be a reasonable e f f o r t t o . o b t a i n 
employment as r e q u i r e d by ORS 656.206(3). 

Claimant i s no lo n g e r a b l e t o o b t a i n and h o l d g a i n f u l 
employment i n the b r o a d - f i e l d of occupations.-. His e f f o r t s t o o b t a i n 
employment t o have been re a s o n a b l e . A c c o r d i n g l y , we conclude t h a t 
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c l a i m a n t has s u s t a i n e d h i s burden of e s t a b l i s h i n g t h a t he i s 
permanently and t o t a l l y d i s a b l e d , 

ORDER 

The Referee's order dated J u l y 2 8 , 1 9 8 7 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a reasonable a t t o r n e y f ee of $750', f o r 
s e r v i c e s on r e v i e w , payable by the i n s u r e r . 

DARLENE L . VAUGHN, C l a i m a n t WCB'87-07743 
Tamblyn & Bu s h , C l a i m a n t ' s A t t o r n e y s March 8, 1989 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w ( R e m a n d i n g ) 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Leahy's or d e r t h a t : ( 1 ) d e c l i n e d t o f i n d t h a t her back c l a i m was 
p r e m a t u r e l y c l o s e d by a D e t e r m i n a t i o n Order; ( 2 ) upheld t he 
i n s u r e r ' s a g g r a v a t i o n d e n i a l ; and ( 3 ) d e c l i n e d t o award 
unscheduled permanent d i s a b i l i t y . I n a d d i t i o n , c l a i m a n t argues 
t h a t the Referee "abused h i s d i s c r e t i o n " i n d e c l i n i n g t o reconvene 
the h e a r i n g . 

The Board remands t h i s case t o the Referee f o r f u r t h e r , 
proceedings c o n s i s t e n t w i t h t h i s o r d e r . 

ISSUES 

1 . Whether remand i s a p p r o p r i a t e . 

2 . Whether c l a i m a n t ' s back c l a i m was p r e m a t u r e l y c l o s e d 
by a D e t e r m i n a t i o n Order. 

3 . Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n . 

4. The e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

FINDINGS OF FACT 

T h i s case proceeded t o h e a r i n g on September 1, 1 9 8 7 . At 
the b e g i n n i n g of the h e a r i n g , the f o l l o w i n g c o l l o q u y took p l a c e 
between the p a r t i e s and the Referee: 

"REFFEREE: Okay. A n y t h i n g e l s e ? 

"[CLAIMANT'S ATTORNEY]: That's a l l we 
have. W e l l , t h e r e ' s the — we had a l r e a d y 
t a l k e d on the phone, the t h r e e of us, about 
keeping the r e c o r d open t o get some more 
d i a g n o s t i c i n f o r m a t i o n on a t h o r a c i c o u t l e t 
syndrome. 

"REFEREE: I t was an IME [ i . e . , Independent 
Medical E x a m i n a t i o n ] wasn't i t ? 

"[INSURER'S ATTORNEY]: Yes. 

"[CLAIMANT'S ATTORNEY]: An IME, yes. 

"REFEREE: Has t h a t been scheduled y e t ? " 
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"[INSURER'S ATTORNEY]: Yes. 

"REFEREE: When? 

"[INSURER'S ATTORNEY]: I t ' s s e t w i t h 
Dr. John P o r t e r f o r September 16, [1987,] 
which was h i s f i r s t a v a i l a b l e d a t e . 

" * * * * * 

"REFEREE: A l l r i g h t . We agreed i n advance 
on 8-24-87 t h a t we would h o l d the h e a r i n g 
today and c o n t i n u e i t f o r an IME and f o r 
c l a i m a n t ' s then p e r u s a l of the IME, so I 
presume you [ i . e . , c l a i m a n t ' s a t t o r n e y ] get 
a chance t o get more m e d i c a l . I guess t h a t 
was our agreement. 

"[CLAIMANT'S ATTORNEY]: I b e l i e v e t h e 
r e c o r d w i l [ s i c ] be h e l d open j u s t f o r 
t h a t . " (Emphasis added). 

La t e r , ' the i n s u r e r ' s a t t o r n e y c a l l e d ' D r . D u r i s , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o the w i t n e s s s t a n d , D u r i s 
a p p a r e n t l y d i d not b r i n g a l l of h i s c h a r t notes t o the h e a r i n g . 
Consequently, at the end of D u n s ' d i r e c t e x a m i n a t i o n , c l a i m a n t ' s 
a t t o r n e y requested the Referee t o admit a l l of D u r i s * c h a r t notes 
a f t e r c o p i e s were o b t a i n e d . A f t e r r u l i n g t h a t a l l of D u n s ' c h a r t 
notes would be a d m i t t e d , the Referee s t a t e d , i n t e r a l i a : 

"There's p l e n t y of t i m e . We don't have t o 
decide a n y t h i n g today. You've [ c l a i m a n t ' s 
a t t o r n e y ] got more medical coming, more 
t e s t i m o n y or d o c t o r s ' d e p o s i t i o n s or 
whatever you're going t o take i n t he 
f u t u r e , and i f you want t o s t r a i g h t e n t h i s 
c h a r t note t h i n g out i n the meantime, 
t h a t ' s a l l r i g h t w i t h me." (Emphasis 
added) . 

L a s t l y , a t the c l o s e of the h e a r i n g the Referee s t a t e d : 

"Most of the people have l e f t , but c o u n s e l ; 
and the Referee and the c o u r t r e p o r t e r are 
s t i l l here. We're t e r m i n a t i n g f o r t o d a y , 
and we w i l l reconvene a f t e r a l l these 
a d d i t i o n a l m edical d e p o s i t i o n s and o t h e r 
e x h i b i t s are gathered t o g e t h e r , so the case 
i s not c l o s e d . " (Emphasis added) . 

Dr. P o r t e r ' s IME took p l a c e on September 16, 1987, as 
scheduled. The i n s u r e r d i d not depose P o r t e r u n t i l December 28, 
1987. 

W i t h o u t reconvening the h e a r i n g , the Referee i s s u e d an 
O p i n i o n and Order m t h i s m a t t e r on January 27, 1988. I n t h a t 
o r d e r , he s t a t e d , i n t e r a l i a : 

" P r i o r t o the h e a r i n g i t was agreed t h a t . 
t h i s h e a r i n g would be h e l d open f o r 
defendant t o o b t a i n an IME. I t has been 
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scheduled f o r September 16, 1987 w i t h 
Dr. P o r t e r , a v a s c u l a r surgeon. I t was 
a d m i t t e d as Ex. 37 [ s i c ] (74 pp.) on 
January 13, 1988. The p a r t i e s c o u l d not 
convene again b e f o r e March 1, 1988. The 
f i l e was t h e r e f o r e c l o s e d w i t h o u t c l o s i n g 
remarks, w i t h no 1988 a c t i v i t y . " 

The t r a n s c r i p t of the h e a r i n g shows t h a t t h e Referee 
a d m i t t e d E x h i b i t s 1 thro u g h 34. I n a d d i t i o n , t h e Referee's o r d e r 
s t a t e d t h a t E x h i b i t 37, which i s the d e p o s i t i o n of Dr. P o r t e r , 
was a d m i t t e d . We n o t e , however, t h a t the r e c o r d c o n t a i n s 
a d d i t i o n a l documents marked and i d e n t i f i e d as E x h i b i t s 35 and 36. 

CONCLUSIONS OF LAW 

Remand 

The Board may remand a case should i t d etermine t h a t t h e 
r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y or o t h e r w i s e 
i n s u f f i c i e n t l y developed or heard by a Referee. ORS 656.295(5). 

Here, the p a r t i e s and the Referee reached an agreement 
on t h e r e c o r d t h a t the h e a r i n g would be " r e c o n v e n e [ d ] . " Moreover, 
the Referee s t a t e d on the r e c o r d t h a t a f t e r the i n s u r e r had 
o b t a i n e d Dr. P o r t e r ' s IME r e p o r t , c l a i m a n t would be a l l o w e d t o 
"get a chance t o gee more m e d i c a l . " I n f a c t , the Referee assured 
c l a i m a n t t h a t " t h e r e ' s p l e n t y of t i m e " t o admit a d d i t i o n a l m e d i c a l 
documents. 

I n h i s Op i n i o n and Order, the Referee m i s s t a t e d t h e 
agreement reached on the r e c o r d : " [ I ] t was agreed t h a t t h i s 
h e a r i n g would be h e l d open f o r defendant t o o b t a i n an IME." I n 
f a c t , however, t he p a r t i e s and the Referee agreed t h a t a f t e r 
Dr. P o r t e r ' s IME, c l a i m a n t would have an o p p o r t u n i t y t o submit 
f u r t h e r m e d i c a l documents. T h e r e a f t e r , the h e a r i n g was t o 
reconvene. 

The Referee f u r t h e r s t a t e d i n h i s ord e r t h a t he was 
u n w i l l i n g t o leave the r e c o r d open t h r o u g h March 1, 1988. He, 
t h e r e f o r e , c l o s e d t h e r e c o r d , w i t h o u t reconvening t h e h e a r i n g , on 
January 27, 1988. 

Under such c i r c u m s t a n c e s , we do not agree w i t h t h e 
Referee's c l o s u r e of the r e c o r d , w i t h o u t reconvening the h e a r i n g 
as agreed on the r e c o r d . We wish t o make c l e a r , however, t h a t we 
do not f a v o r the p r a c t i c e of a Referee a g r e e i n g on the r e c o r d t o 
reconvene t he h e a r i n g a t some l a t e r u n s p e c i f i e d d a t e . 

Regarding E x h i b i t s 35, and 36, the Referee d i d not make 
any r u l i n g on t h e i r a d m i s s i b i l i t y . A l t h o u g h t h e y are p a r t o f the 
f i l e b e f o r e us on Board r e v i e w , we are not c e r t a i n t h a t those 
e x h i b i t s a r e , i n f a c t , p a r t o f the r e c o r d . 

F u r t h e r m o r e , we note t h a t c l a i m a n t has a t t a c h e d a 
c e r t a i n m e d i c a l r e p o r t , which he i d e n t i f i e s as E x h i b i t 38, t o h i s 
A p p e l l a n t ' s B r i e f . That r e p o r t i s not p a r t of the r e c o r d , 
however, and we do not c o n s i d e r i t because our review i s c o n f i n e d 
t o the r e c o r d . ORS 656.295(5). 

A c c o r d i n g l y , we conclude t h a t t h e r e c o r d i s 
i n s u f f i c i e n t l y developed and t h a t remand i s a p p r o p r i a t e . The 
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Referee i s d i r e c t e d t o : (1) reconvene the h e a r i n g , as agreed on 
che r e c o r d , and t o a l l o w f u r t h e r t e s t i m o n y and/or c l o s i n g 
arguments; (2) r u l e on the a d m i s s i b i l i t y of a d d i t i o n a l m e d i c a l 
documents t h a t c l a i m a n t may wish t o submit; (3) r u l e on the 
a d m i s s i b i l i t y of E x h i b i t s 35, and 36; (4) r u l e on the 
a d m i s s i b i l i t y of E x h i b i t 38; and (5) i s s u e a f i n a l , a p p e a l a b l e 
O p i n i o n and Order. 

ORDER 

The Referee's o r d e r , dated January 27, 1988, i s 
v a c a t e d . T h i s case i s remanded t o the Referee f o r f u r t h e r 
p r o ceedings c o n s i s t e n t w i t h t h i s o r d e r . A c l i e n t - p a i d f e e , not t o 
exceed $1,044, i s approved. 

CONNIE R. WALKER, C l a i m a n t WCB 87-06330 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s March 8, 1989 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s , and c l a i m a n t 
c r o s s - r e q u e s t s , review o f Referee Mulder's o r d e r t h a t d i r e c t e d the 
employer t o pay c l a i m a n t an a d d i t i o n a l sum of money under the terms 
of a d i s p u t e d c l a i m s e t t l e m e n t (DCS). We r e v e r s e . 

ISSUE 

Whether the employer p a i d c l a i m a n t the f u l l sum owed 
under the terms of the DCS. 

FINDINGS OF FACT 

Claimant t e r m i n a t e d her employment due t o s t r e s s i n 
F e b r u a r y , 1985. She s u b s e q u e n t l y f i l e d an o c c u p a t i o n a l s t r e s s 
c l a i m w i t h the s e l f - i n s u r e d employer. I t was d e n i e d . Claimant 
f i l e d a r e q u e s t f o r h e a r i n g on the d e n i a l . On A p r i l 25, 1986, 
a f t e r more than a day a t h e a r i n g , the p a r t i e s began s e t t l e m e n t 
n e g o t i a t i o n s which e v e n t u a l l y r e s u l t e d i n the DCS i n q u e s t i o n . The 
DCS was sig n e d by the p a r t i e s i n June, 1986, and approved by 
Referee S t . M a r t i n on J u l y 9, 1986. I n a d d i t i o n t o r e s o l v i n g o t h e r 
c o n t e s t e d m a t t e r s , the DCS p r o v i d e s t h a t the d i s p u t e d s t r e s s c l a i m 
s h a l l remain i n denied s t a t u s and t h a t c l a i m a n t s h a l l r e c e i v e 
v a r i o u s lump sum payments. One of the p r o v i s i o n s f o r lump sum 
payment p r o v i d e s : 

"2. t h e Employer s h a l l i n d e m n i f y Claimant 
from recourse f o r a l l r e l a t e d m e d i c a l , 
h o s p i t a l , p s y c h i a t r i c and p h a r m a c e u t i c a l 
expenses i n c u r r e d , or f o r t r e a t m e n t 
rendered t h r o u g h and i n c l u d i n g A p r i l 25, 
1986; and s h a l l f u r t h e r pay Claimant 
t w e n t y - f i v e p e r c e n t (25%) of amounts owing 
t o ( a p p r o x i m a t e l y the sum of $10,000) 
P o r t l a n d A d v e n t i s t H o s p i t a l which have not 
been p a i d by the Employer's group h e a l t h 
i n s u r a n c e c a r r i e r and which s h a l l be 
payable t o Claimant's c o u n s e l , Carney, 
Buc k l e y , Kasameyer & Hays, t o be h e l d i n 
T r u s t f o r Claimant t o cover f u t u r e m e d i c a l 
expenses r e l a t e d t o her p s y c h o l o g i c a l 
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c o n d i t i o n in.excess o f amounts covered by 
her c o n t i n u i n g h e a l t h i n s u r a n c e . c o v e r g e 
[ s i c ] t h r o u g h the Employer's l o n g term 
d i s a b i l i t y p l a n . " (Emphasis added.). 

The p a r t i e s now d i s a g r e e over t he amount t o which c l a i m a n t i s • 
e n t i t l e d under t he emphasized p o r t i o n o f the p r o v i s i o n above. The 
employer p a i d c l a i m a n t $559.27; however, c l a i m a n t a s s e r t s 
e n t i t l e m e n t t o a g r e a t e r sum. 

The employer p r o v i d e s i t s workers w i t h a group h e a l t h 
i n s u r a n c e p l a n . The p l a n i s s e l f - i n s u r e d . I t i s a d m i n i s t e r e d by 
The T r a v e l e r s , which b i l l s the employer a percentage o f the t o t a l 
sums p a i d on c l a i m s . The employer a l s o p r o v i d e s a Long-Term 
D i s a b i l i t y (LTD) P l a n , which i s a d m i n i s t e r e d by another i n s u r a n c e 
company. That p l a n p r o v i d e s wage-replacement b e n e f i t s t o workers 
who must l e a v e employment due t o d i s a b i l i t y . I t does not p r o v i d e 
m e d i c a l b e n e f i t s . However, former employes covered under t he LTD 
p l a n c o n t i n u e t o r e c e i v e medical b e n e f i t s under the employer's 
group h e a l t h i n s u r a n c e p l a n , a d m i n i s t e r e d by The T r a v e l e r s . 

D u r i n g pre-DCS n e g o t i a t i o n s i n t h i s case, c l a i m a n t ' s 
a t t o r n e y secured an agreement by P o r t l a n d A d v e n t i s t H o s p i t a l (PAH) 
t o compromise 25 p e r c e n t o f the o u t s t a n d i n g p o r t i o n o f c l a i m a n t ' s 
h o s p i t a l b i l l s t h a t was not p a i d by The T r a v e l e r s . I t was 
a n t i c i p a t e d t h a t t h e employer would pay the compromised p o r t i o n (25 
p e r c e n t ) t o c l a i m a n t t o h e l p pay f o r f u t u r e m e d i c a l expenses. PAH 
e s t i m a t e d t h a t t h e o u s t a n d i n g b i l l s f o r h o s p i t a l s e r v i c e s rendered 
t h r o u g h A p r i l 25, 1986, would t o t a l a p p r o x i m a t e l y $10,000. That 
e s t i m a t e was based on the mistaken assumption t h a t , a f t e r c l a i m a n t 
began r e c e i v i n g LTD b e n e f i t s , h e a l t h i n s u r a n c e coverage would no , 
l o n g e r be p r o v i d e d under the group p l a n a d m i n i s t e r e d by The 
T r a v e l e r s . Claimant began r e c e i v i n g LTD b e n e f i t s on February 12, 
1986. 

Before the DCS i n q u e s t i o n was s i g n e d , t he employer sent 
c l a i m a n t ' s a t t o r n e y a b o o k l e t d e s c r i b i n g t he LTD p l a n . The b o o k l e t 
s t a t e d t h a t t h e "Medical Expense Plan (MEP) w i l l c o n t i n u e a t 
Company expense as l o n g as the i n d i v i d u a l c o n t i n u e s t o be covered 
under p r o v i s i o n s o f the LTD Pl a n . " Before s i g n i n g t he DCS, bot.h 
c l a i m a n t and her a t t o r n e y knew t h a t she would continue, t o r e c e i v e 
m e d i c a l i n s u r a n c e coverage w h i l e r e c e i v i n g LTD b e n e f i t s . However, 
they a p p a r e n t l y were not aware t h a t t h e coverage would be p r o v i d e d 
under t he group h e a l t h i n s u r a n c e p l a n a d m i n i s t e r e d by The T r a v e l e r s . 

Meanwhile, The T r a v e l e r s made s e v e r a l payments on PAH 
b i l l s i n May, 1986. Claimant and her a t t o r n e y were not aware of 
these payments when they signed t he DCS. A f t e r a p p r o v a l o f t h e 
DCS, t h e employer sent c l a i m a n t ' s a t t o r n e y a check f o r $559.27, 
r e p r e s e n t i n g 25 p e r c e n t o f the PAH b i l l s l e f t o u t s t a n d i n g a f t e r 
payments by The T r a v e l e r s . The remainder o f t h e PAH b i l l s were 
p a i d by the employer. When c l a i m a n t ' s a t t o r n e y p r o t e s t e d t h e 
amount of t h e check, t he employer advised him t h a t The T r a v e l e r s 
c o n t i n u e d t o cover c l a i m a n t ' s medical expenses even a f t e r she began 
r e c e i v i n g LTD b e n e f i t s . 

Claimant requested a h e a r i n g on the DCS, a s s e r t i n g 
e n t i t l e m e n t t o an a d d i t i o n a l sum under i t s terms. 

FINDING OF ULTIMATE FACT 

The sums p a i d PAH by The T r a v e l e r s a f t e r February 12, 
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1986 were amounts p a i d by the employer's "group h e a l t h i n s u r a n c e 
c a r r i e r " as t h a t term i s used i n the DCS. 

CONCLUSIONS OF LAW AND OPINION 

The Referee agreed w i t h c l a i m a n t and ordered t h e employer 
t o pay her "25% of the amount which was payable t o PAH from [ t h e 
employer] under the h e a l t h i n s u r a n c e aspect of the Long Term 
D i s a b i l i t y Plan t h r o u g h A p r i l 25, 1986." S t a t e d d i f f e r e n t l y , the 
employer was ord e r e d t o pay c l a i m a n t 25 p e r c e n t o f the sums p a i d 
PAH by The T r a v e l e r s a f t e r February 12, 1986, f o r h o s p i t a l s e r v i c e s 
rendered t h r o u g h A p r i l 25, 1986. The Referee e s s e n t i a l l y found 
t h a t those sums were not amounts p a i d by the "group h e a l t h 
i n s u r a n c e c a r r i e r " and, t h e r e f o r e , may not be c o n s i d e r e d i n 
r e d u c i n g the 25 p e r c e n t sum owed c l a i m a n t under the DCS. We 
d i s a g r e e . 

The DCS may be viewed as a p r i v a t e c o n t r a c t u a l agreement 
between the p a r t i e s , and the c l e a r and unambiguous language of the 
c o n t r a c t c o n t r o l s . F i d e l a 0. Durgen, 39 Van Na t t a 316, 318 (1 9 8 7 ) ; 
Steve W. Burke, 37 Van Na t t a 1018, 1019 ( 1 9 8 5 ) ; Mary Lou C l a y p o o l , 
34 Van N a t t a 943, 946 (1 9 8 2 ) . Here, t he d i s p u t e d terms o f the DCS 
are c l e a r and unambiguous, w i t h the e x c e p t i o n of the term "group 
h e a l t h i n s u r a n c e c a r r i e r . " T e c h n i c a l l y , the employer has no 
" h e a l t h i n s u r a n c e c a r r i e r " because i t i s s e l f - i n s u r e d . However, 
the Referee fo u n d , and the p a r t i e s agree, t h a t " c a r r i e r " r e f e r s t o 
The T r a v e l e r s , the a d m i n i s t r a t o r o f the employer's group h e a l t h 
i n s u r a n c e p l a n . We adopt t h a t u n d i s p u t e d i n t e r p r e t a t i o n . 

The Referee fo u n d , n e v e r t h e l e s s , t h a t amounts p a i d PAH 
a f t e r February 12, 1986,.were "[a]mounts p a i d by [ t h e employer] 
under t he h e a l t h i n s u r a n c e aspect o f the Long Term D i s a b i l i t y Plan" 
and were not.amounts p a i d by the "group h e a l t h i n s u r a n c e c a r r i e r . " 
That f i n d i n g i s not supported by the r e c o r d . F i r s t , payments t o 
PAH were made by The T r a v e l e r s , as a d m i n i s t r a t o r o f t h e employer's 
group h e a l t h i n s u r a n c e p l a n . Second, t h e r e i s no " h e a l t h i n s u r a n c e 
a s p e c t " o f the LTD p l a n . The LTD p l a n does not p r o v i d e medical 
b e n e f i t s , and i t i s a d m i n i s t e r e d by another i n s u r a n c e company. 
Claimant was p r o v i d e d c o n t i n u i n g coverage under t he same group 
h e a l t h i n s u r a n c e p l a n t h a t was p r o v i d e d her d u r i n g employment. 
C o n t r a r y t o c l a i m a n t ' s a s s e r t i o n , t h e r e was no c o n v e r s i o n o f 
m e d i c a l i n s u r a n c e coverage when she began r e c e i v i n g LTD. b e n e f i t s . 
We are persuaded t h a t the amounts p a i d PAH by The T r a v e l e r s a f t e r 
February 12, 1986, were amounts p a i d by the "group h e a l t h i n s u r a n c e 
c a r r i e r . " 

Claimant contends t h a t , t o comply w i t h t h e terms o f the 
DCS, the employer should have prevent e d The T r a v e l e r s from making 
f u r t h e r payments a f t e r February 12, 1986. We d i s a g r e e . No such 
d u t y was c r e a t e d by the DCS. The c l e a r and unambiguous language o f 
the DCS i s devo i d o f any e x p r e s s i o n of i n t e n t t o a l t e r the 
c o n t r a c t u a l r e l a t i o n s h i p between the employer and The T r a v e l e r s . 
Moreover, t he DCS does not mention the date o f February 12, 1986, 
nor. r e f e r t o any a l l e g e d " c o n v e r s i o n " d a t e . 

F i n a l l y , c l a i m a n t argues t h a t the meaning she a t t a c h e s t o 
the DCS terms should be o p e r a t i v e , because t he employer had 
e x c l u s i v e knowledge t h a t The T r a v e l e r s would c o n t i n u e t o a d m i n i s t e r 
group h e a l t h i n s u r a n c e coverage a f t e r she began r e c e i v i n g LTD 
b e n e f i t s . We d i s a g r e e . Claimant knew, or shou l d have known, t h a t 
coverage under the-group h e a l t h i n s u r a n c e p l a n a d m i n i s t e r e d by The 
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n o r c e a s e . r n r i a y , l y b b , c l a i m a n t r e c e i v e d an LTD 
p l a n b o o k l e t which e x p l a i n e d t h a t the "Medical Expense Plan (MEP) 
w i l l c o n t i n u e " w h i l e she r e c e i v e s LTD b e n e f i t s (Emphasis added.). 
A l t h o u g h the b o o k l e t d i d not e x p r e s s l y i d e n t i f y t h e a d m i n i s t r a t o r 
as The T r a v e l e r s , t h a t s p e c i f i c i n f o r m a t i o n was r e a d i l y o b t a i n a b l e 
had c l a i m a n t been so i n c l i n e d . Moreover, a t about t he same t i m e , 
The T r a v e l e r s made s e v e r a l s u b s t a n t i a l payments on PAH b i l l s . 
A gain, had c l a i m a n t i n q u i r e d , she c o u l d have d i s c o v e r e d these 
payments p r i o r t o e x e c u t i o n and a p p r o v a l o f the DCS. She d i d not 
do so, and i s now bound by t h a t agreement. We conclude t h a t t h e 
employer p a i d c l a i m a n t the f u l l amount owed under t he terms of the 
DCS. 

ORDER 

The Referee's order dated December 10, 1987, as amended 
January 8, 1988, i s r e v e r s e d . The Board approves a c l i e n t - p a i d fee 
not t o exceed $2,500. 

EBERET WILLIAMS, C l a i m a n t WCB 87-10555 
Tamblyn & B u s h , C l a i m a n t ' s A t t o r n e y s March 8, 1989 
Meyers & T e r r a l l , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and F e r r i s . 

The s e l f - i n s u r e d employer re q u e s t s review of Referee 
Menashe's or d e r t h a t set as i d e i t s d e n i a l of c l a i m a n t ' s low back 
a g g r a v a t i o n c l a i m . The is s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's "Summary of F a c t s . " 

ULTIMATE FINDINGS OF FACT 

On June 12, 1987, c l a i m a n t s u f f e r e d a f l a r e - u p or 
worsening of h i s compensable back c o n d i t i o n t h a t l e f t him l e s s a b l e 
t o work s i n c e t h e l a s t arrangement of compensation, on October 7, 
1986 s t i p u l a t i o n . 

CONCLUSIONS OF LAW 
We adopt t he Referee's "Opinion" w i t h t h e f o l l o w i n g 

comments. Claimant was unable t o p e r s o n a l l y appear a t h e a r i n g . 
Claimant's counsel requested t o have h i s c l i e n t t e s t i f y by 
tel e p h o n e . Upon the employer's m o t i o n , the Referee denied t h e 
re q u e s t . The employer d i d not move t o d i s m i s s t h e h e a r i n g . The 
employer contends t h a t c l a i m a n t f a i l e d t o e s t a b l i s h h i s a g g r a v a t i o n 
c l a i m by a preponderance o f the evidence. The employer argues t h a t 
the medical o p i n i o n o f f e r e d i n support of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m i s suspect s i n c e i t i s based on the u n t e s t e d c r e d i b i l i t y o f 
c l a i m a n t ' s h i s t o r y . 

We have p r e v i o u s l y h e l d t h a t t h e r e i s no j u r i s d i c t i o n a l 
r e quirement f o r c l a i m a n t t o p e r s o n a l l y appear a t h e a r i n g . 
Warren F. S t i e r , 36 Van Na t t a 334 (198 4 ) . However, s u b s t a n t i a l 
j u s t i c e may g i v e t h e employer the r i g h t t o c o n f r o n t and c r o s s 
examine c l a i m a n t , e s p e c i a l l y i n cases, such as t h i s one, where much 
of the e x p e r t o p i n i o n i n the case i s based on c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s and h i s t o r y . Edwin R. C a n t r e l l , 36 Van Na t t a 312 
(1984 ) . We agree w i t h the employer t h a t i f c l a i m a n t ' s t e s t i m o n y 
had proven t o be n o n c r e d i b l e , the value of the e x p e r t o p i n i o n which 
r e l i e d on c l a i m a n t ' s h i s t o r y would have d i m i n i s h e d . N e v e r t h e l e s s , 
i n t h i s case, we f i n d t h a t employer waived i t s r i g h t t o 
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c o n f r o n t a t i o n w i t h c l a i m a n t by f a i l i n g t o request d i s m i s s a l o f t h e 
h e a r i n g a f t e r t h e Referee r e j e c t e d c l a i m a n t ' s request t o o f f e r 
t e s t i m o n y by t e l e p h o n e . 

On June 25, 1987, Dr. Lewis i n d i c a t e d c l a i m a n t was 
t e m p o r a r i l y t o t a l l y d i s a b l e d as of June 12, 1987. The r e c o r d does 
not e s t a b l i s h a d a t e , a f t e r June 25, 1987, t h a t c l a i m a n t was 
a u t h o r i z e d t o r e t u r n t o work. However, the r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t was t e m p o r a r i l y t o t a l l y d i s a b l e d i n excess of 14 days. 
Inasmuch as c l a i m a n t was t e m p o r a r i l y d i s a b l e d as a r e s u l t o f 
i n c r e a s e d symptoms a t t r i b u t a b l e t o h i s compensable c o n d i t i o n , he 
has e s t a b l i s h e d a worsening of h i s c o n d i t i o n f o r a g g r a v a t i o n 
purposes, as a mat t e r of law. See Gwynn v. SAIF, 304 Or 345 
(1987 ) ; Van Woesik v. P a c i f i c Coca-Cola Co., 93 Or App 627 (1 9 8 8 ) . 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
rea s o n a b l e , c a r r i e r - p a i d fee f o r s e r v i c e s rendered on Board 
r e v i e w . See ORS 656.382(2). Such a fee i s d e f i n e d as an "assessed 
f e e . " OAR 438-15-005(2). However, we cannot award an assessed f e e 
unl e s s c l a i m a n t ' s counsel f i l e s a statement o f s e r v i c e s . See OAR 
438-15-010(5). Because no statement of s e r v i c e s has been r e c e i v e d 
t o d a t e , an assessed f ee s h a l l not be awarded. 

ORDER 

The Referee's o r d e r dated November 13, 1987, i s a f f i r m e d . 

RICHARD J . DIXS0N, C l a i m a n t . WCB 86-05692 & 85-14216 
Cox, e t a l . , C l a i m a n t ' s A t t o r n e y s March 9, 1989 
Thomas S h e r i d a n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by t h e Board en banc. 

Claimant r e q u e s t s review of t h a t p o r t i o n of Referee 
Knapp's or d e r t h a t d e c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y f ee 
f o r s e r v i c e s a t the h e a r i n g l e v e l . S a n t r y T r u c k i n g ( S a n t r y ) , a 
s e l f - i n s u r e d employer, c r o s s - r e q u e s t s review o f t h a t p o r t i o n o f t h e 
Referee's o r d e r t h a t : (1) s e t as i d e i t s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a neck c o n d i t i o n ; and (2) upheld a d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r the same c o n d i t i o n i s s u e d by t h e 
SAIF C o r p o r a t i o n . 

On r e v i e w , t he is s u e s are r e s p o n s i b i l i t y and a t t o r n e y 
f e e s . 

We a f f i r m on the r e s p o n s i b i l i t y i s s u e and mod i f y t h e 
Referee's award of a t t o r n e y f e e s . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s of f a c t and make t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t ' s symptoms c o n t i n u e d a f t e r h i s i n i t i a l 1984 
i n j u r y up t o the ti m e o f h i s f a l l i n February 1986. These symptoms 
i n c l u d e d c o n s t a n t neck and shoulder p a i n and r i g h t arm weakness. 

Claimant s u s t a i n e d a . c e r v i c a l s t r a i n i n h i s February 1986 
f a l l . His symptoms t e m p o r a r i l y i n c r e a s e d a f t e r t h e f a l l b u t 
r e s o l v e d t o t h e i r p r i o r s t a t u s a f t e r a s h o r t p e r i o d of c o n s e r v a t i v e 
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t r e a t m e n t . Dr. Smith's subsequent t r e a t m e n t was r e l a t e d t o 
c l a i m a n t ' s i n i t i a l 1984 i n j u r y r a t h e r than h i s February f a l l . 

SAIF and San t r y i s s u e d t h e i r r e s p o n s i b i l i t y d e n i a l s 
w i t h o u t w a i v i n g o t h e r i s s u e s o f c o m p e n s a b i l i t y . C l a i m a n t ' s 
a t t o r n e y j o i n e d i n SAIF's request f o r an or d e r d e s i g n a t i n g a pa y i n g 
agent under former ORS 656.307, and he f i l e d a r e q u e s t f o r h e a r i n g 
on t h e d e n i a l s p r i o r t o issuance of the ".307" o r d e r . o n A p r i l 24, 
1986. At h e a r i n g , he a c t i v e l y and s u c c e s s f u l l y l i t i g a t e d t h e 
p o s i t i o n t h a t S a n t r y was r e s p o n s i b l e f o r c l a i m a n t ' s neck 
c o n d i t i o n . Claimant r e c e i v e d a h i g h e r r a t e of temporary d i s a b i l i t y 
compensation as a r e s u l t o f t h e Referee's d e c i s i o n t o a s s i g n 
r e s p o n s i b i l i t y t o S a n t r y . Conversely, c l a i m a n t w i l l r e c e i v e a 
lower r a t e of temporary d i s a b i l i t y compensation i f Santry p r e v a i l s 
on t h e r e s p o n s i b i l i t y i s s u e on Board r e v i e w . 

FINDINGS OF ULTIMATE FACT 

Claim a n t ' s f a l l i n February 1986 d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o a worsening o f t h e d i s c r u p t u r e and a r t h r i t i c spur 
diagnosed i n May 1986. These c o n d i t i o n s were t he r e s u l t o f 
c l a i m a n t ' s i n i t i a l 1984 i n j u r y . 

C l a i m a n t ' s a t t o r n e y rendered s e r v i c e s t o p r o t e c t 
c l a i m a n t ' s r i g h t t o compensation p r i o r t o the issuance of t h e 
A p r i l 24, 1986 ".307" o r d e r . Claimant's e n t i t l e m e n t t o 
compensation was not a t i s s u e a t h e a r i n g . However, he r e c e i v e d 
a d d i t i o n a l compensation under t he Referee's o r d e r , and h i s 
compensation w i l l be reduced i f Santry p r e v a i l s on the 
r e s p o n s i b i l i t y i s s u e on Board r e v i e w . 

CONCLUSIONS AND OPINION 

R e s p o n s i b i l i t y 

We adopt t he Referee's o p i n i o n on the r e s p o n s i b i l i t y 
i s s u e . 
A t t o r n e y Fee a t Hearing L e v e l 

At h e a r i n g , c l a i m a n t a c t i v e l y and s u c c e s s f u l l y l i t i g a t e d 
the p o s i t i o n t h a t S a n t r y was r e s p o n s i b l e f o r h i s c u r r e n t 
c o n d i t i o n . Claimant contends t h a t the Referee e r r e d i n n ot 
awarding an assessed f ee a t h e a r i n g r e g a r d i n g t h e r e s p o n s i b i l i t y 
i s s u e . We d i s a g r e e . 

Assessed fees f o r s e r v i c e s a t the h e a r i n g l e v e l are 
a u t h o r i z e d under ORS 656.386(1). Under t h a t p r o v i s i o n , c l a i m a n t i s 
e n t i t l e d t o a reasonable c a r r i e r - p a i d fee f o r f i n a l l y p r e v a i l i n g i n 
a " r e j e c t e d case," d e f i n e d as a case i n which e n t i t l e m e n t t o 
r e c e i v e compensation, as opposed t o the amount of compensation, i s 
at i s s u e . S h o r t v. SAIF, 305 Or 541, 545-546 (19 8 8 ) ; 
Rhonda L. B i l o d e a u , 41 Van Na t t a 11 (January 4, 1989). Here, 
c l a i m a n t ' s e n t i t l e m e n t t o compensation was r e s o l v e d p r i o r t o 
h e a r i n g t h r o u g h t h e issuance of an order d e s i g n a t i n g a p a y i n g 
agent under ORS 656.307. T h i s i s , t h e r e f o r e , not a " r e j e c t e d case" 
w i t h i n t h e meaning of ORS 656.386(1), and c l a i m a n t i s not e n t i t l e d 
t o an assessed fee f o r s e r v i c e s a t h e a r i n g . 

However, c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
c a r r i e r - p a i d f e e under ORS 656.386(1) f o r s e r v i c e s rendered t o 
p r o t e c t c l a i m a n t ' s r i g h t t o compensation p r i o r t o the issuance of 
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t h e ".307" o r d e r . See former OAR 438-47-015. SAIF and S a n t r y 
i s s u e d t h e i r r e s p o n s i b i l i t y d e n i a l s w i t h o u t w a i v i n g o t h e r i s s u e s of 
c o m p e n s a b i l i t y . The i s s u e of c o m p e n s a b i l i t y was, t h e r e f o r e , n ot 
f i n a l l y r e s o l v e d u n t i l t he o r d e r d e s i g n a t i n g a p a y i n g agent was 
i s s u e d r o u g h l y one month a f t e r the d e n i a l s . See Ronald L. Warner, 
40 Van N a t t a 1082, 1194 (1988). During t h i s i n t e r v e n i n g p e r i o d , 
c l a i m a n t ' s a t t o r n e y f i l e d a r e q u e s t f o r h e a r i n g on t h e d e n i a l s and 
j o i n e d i n a r e q u e s t f o r issuance of the ".307" o r d e r . A f e e 
payable by S a n t r y f o r these s e r v i c e s i s a p p r o p r i a t e under 
ORS 656.386(1). 

F i n a l l y , c l a i m a n t ' s a t t o r n e y i s a l s o e n t i t l e d t o a fee 
payable out of the i n c r e a s e d compensation awarded under t h e 
Referee's o r d e r . Claimant r e c e i v e d a h i g h e r r a t e of temporary 
t o t a l d i s a b i l i t y compensation as a r e s u l t of the Referee's d e c i s i o n 
t o a s s i g n r e s p o n s i b i l i t y t o S a n t r y . His a t t o r n e y was i n s t r u m e n t a l 
i n e s t a b l i s h i n g t h a t S a n t r y was r e s p o n s i b l e . A c c o r d i n g l y , we award 
a fee of 25 p e r c e n t of t h e i n c r e a s e d temporary d i s a b i l i t y 
compensation awarded under the Referee's o r d e r , not t o exceed 
$750. See ORS 656.386(2); former OAR 438-47-030; 
Rhonda L. B i l o d e a u , supra. 

A t t o r n e y Fee on Board Review 

ORS 656.382(2) a u t h o r i z e s an assessed f e e on review when 
a c a r r i e r i n i t i a t e s Board review and the Board determines t h a t "the 
compensation awarded t o a c l a i m a n t should not be d i s a l l o w e d or 
reduced." Here, S a n t r y i n i t i a t e d Board review on t h e 
r e s p o n s i b i l i t y i s s u e , and c l a i m a n t would have r e c e i v e d a lower r a t e 
of temporary d i s a b i l i t y i f S a n t r y had p r e v a i l e d on r e v i e w . As a 
r e s u l t , S a n t r y ' s r e q u e s t f o r review has r e s u l t e d i n a d e c i s i o n t h a t 
c l a i m a n t ' s compensation "not be d i s a l l o w e d or reduced" w i t h i n t h e 
meaning of ORS 656.382(2). See Rhonda L. B i l o d e a u , supra. 
A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a reasonable assessed fee on 
Board r e v i e w . 

However, we cannot a u t h o r i z e a c a r r i e r - p a i d fee u n l e s s 
c l a i m a n t ' s a t t o r n e y f i l e s a statement of s e r v i c e s . See OAR 
438-15-005(2) and. 439-15-010(5) . Because no s t a t e m e n t of s e r v i c e s 
has been r e c e i v e d t o d a t e , a c a r r i e r - p a i d fee s h a l l not be awarded. 

ORDER 

The Referee's o r d e r dated February 26, 1987 i s m o d i f i e d 
i n p a r t . C laimant's a t t o r n e y i s awarded an assessed fee o f $200 
f o r s e r v i c e s rendered p r i o r t o the issuance of the A p r i l 24, 1986 
".307" o r d e r . Claimant's a t t o r n e y i s a l s o awarded a f e e o f 25 
p e r c e n t of the i n c r e a s e d compensation r e s u l t i n g from t h e Referee's 
o r d e r , not t o exceed $750. The remainder of t h e Referee's order i s 
a f f i r m e d . The Board approves a c l i e n t - p a i d fee f o r c o u n s e l f o r 
S a n t r y T r u c k i n g , not t o exceed $150. 

Board Member C r i d e r , c o n c u r r i n g : 

I j o i n i n the Board's or d e r regarding-'-the i s s u e s of 
r e s p o n s i b i l i t y - a n d a t t o r n e y fees on Board r e v i e w . I d i s s e n t from 
t h a t p o r t i o n of the o r d e r denying a t t o r n e y fees a t h e a r i n g . 
C l a i m a n t ' s counsel p a r t i c i p a t e d a t h e a r i n g and sought t o have 
r e s p o n s i b i l i t y assigned t o S a n t r y i n order t o a c h i e v e a h i g h e r r a t e 
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of temporary d i s a b i l i t y compensation.. An a t t o r n e y fee i s t h u s 
r e q u i r e d by SAIF v. Phipps, 85 Or App 436 (.1987). I r e j e c t the 
m a j o r i t y ' s view t h a t Phipps i s dead f o r the reasons s t a t e d , i n my 
d i s s e n t i n g o p i n i o n i n Rhonda L. B i l o d e a u , 41 Van N a t t a 1.1 • 
(January 4, 1989) ( d i s s e n t by Board. Member C r i d e r . ) . 

HARVEY L. E L L I S , C l a i m a n t WCB 87-0 1 9 1 8 
P o z z i , e t a l . , C l a i m a n t ' s A t t o r n e y s . March 9, 1989 
D a v i s & B o s t w i c k , D e f e n s e A t t o r n e y s O r d e r on R e v i e w . 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Podnar's o r d e r w h i c h : 
(1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back 
i n j u r y from 35 p e r c e n t (112 d e g r e e s ) , as awarded by D e t e r m i n a t i o n 
Order, t o 60 p e r c e n t (192 d e g r e e s ) . We a f f i r m . 

ISSUE 

The i s s u e i s e x t e n t of permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . -

FACTS • 

Claimant i s a 57 year o l d l o n g haul t r u c k . d r i v e r . He 
compensably i n j u r e d h i s low back i n April''1984, w h i l e l o a d i n g h i s 
t r u c k . He has been employed i n the t r u c k i n g i n d u s t r y over 20 y e a r s . 
Claimant has an e i g h t h grade e d u c a t i o n . 

Claimant, i n i t i a l l y t r e a t e d w i t h Dr. Pace, c h i r o p r a c t o r , who 
diagnosed l e f t l e g r a d i c u l o p a t h y . Dr. Pace r e f e r r e d him t o 
Dr. B e r g q u i s t , n e u r o l o g i s t , due t o c l a i m a n t ' s back and l e g p a i n . 
Dr. B e r g q u i s t diagnosed acute l e f t L4 lumbar r a d i c u l o p a t h y . Claimant 
was t r e a t e d c o n s e r v a t i v e l y . He r e t u r n e d t o r e g u l a r work. 

On December 30, 1986, c l a i m a n t sought t r e a t m e n t from 
Dr. Pace due t o p e r i o d i c low back p a i n w i t h l e f t leg' numbness and 
p a r e s t h e s i a s e n s a t i o n s . Dr. Pace diagnosed i n t e r v e r t e b r a l d i s c 
syndrome a t L3-4. He r e f e r r e d him back t o Dr. B e r g q u i s t . 

On A p r i l 9, 1986, Dr. B e r g q u i s t r e p o r t e d t h a t c l a i m a n t was 
not m e d i c a l l y s t a t i o n a r y due t o back and l e g p a i n , but d i d not t a k e 
him o f f from work. X-rays r e v e a l e d severe d i s c n a r r o w i n g a t L5-6, 
m i l d p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e , and a c o n g e n i t a l 
c o n d i t i o n of s i x lumbar v e r t e b r a e , n o n - c o n t r i b u t o r y . 

On August 8, 1986, the Orthopaedic C o n s u l t a n t s performed an 
independent medical e x a m i n a t i o n . They diagnosed L5-6 d e g e n e r a t i v e 
d i s c disease and found minimal permanent impairment. 

Claimant's c l a i m was.closed by D e t e r m i n a t i o n Order dated 
September 25, 1986, which awarded 20 p e r c e n t unscheduled permanent 
d i s a b i l i t y . 

A p p r o x i m a t e l y one month l a t e r , c l a i m a n t sought t r e a t m e n t 
from Dr. Pace due t o i n c r e a s i n g low back p a i n and lower e x t r e m i t y 
r a d i c u l o p a t h y . Again he was r e f e r r e d t o Dr.. B e r g q u i s t . 
Dr. B e r g q u i s t recommended a myelogram and CT scan. He noted t h a t 
c l a i m a n t was r e l u c t a n t t o c o n s i d e r s u r g e r y . He was taken o f f work. 

Claimant's December 1986 myelogram r e v e a l e d marked d i s c 
-470-



space n a r r o w i n g a t L4-5, a d i s c p r o t r u s i o n a t L3-4 and L4-5, m i l d 
b i l a t e r a l encroachment on the l a t e r a l recesses a t L3-4 and L4-5, and 
b i l a t e r a l f a c e t h y p e r t r o p h y a t L4-5 and L5-S1. 

On January 23, 1987, Dr. Pace r e l e a s e d c l a i m a n t t o medium 
work, n o t i n g h i s need f o r f r e q u e n t changes i n p o s i t i o n . 

On February 23, 1987, Dr. Pace r e s t r i c t e d c l a i m a n t t o l i g h t 
d u t y . Claimant requested l i g h t - d u t y work from h i s employer. He was 
inf o r m e d t h a t no p o s i t i o n s were a v a i l a b l e . 

I n March 1987, c l a i m a n t began r e c e i v i n g v o c a t i o n a l 
a s s i s t a n c e . Claimant's v o c a t i o n a l c o u n s e l o r wrote t o h i s employer on 
March 20, 1987, and requested r e i n s t a t e m e n t based on h i s p h y s i c a l 
l i m i t a t i o n s . 

On A p r i l 2 1 , 1987, Dr. Pace r e p o r t e d c l a i m a n t c o n t i n u e d t o 
exp e r i e n c e moderate low back p a i n , l e f t r a d i c u l a r p a i n , and l o s s o f 
s t r e n g t h . He d i d not r a t e c l a i m a n t ' s impairment. Claimant was 
deemed m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order dated 
June 25, 1987, awarding an a d d i t i o n a l 15 pe r c e n t d i s a b i l i t y , f o r a 
t o t a l unscheduled award of 35 p e r c e n t . 

I n August 1987, c l a i m a n t a c t i v e l y began p u r s u i n g 
self-employment as a " h o t - s h o t " t r u c k d r i v e r . A " h o t - s h o t " t r u c k e r 
t r a n s p o r t s p a r t i a l loads on an e x p e d i t e d d e l i v e r y b a s i s . He 
purchased a t r u c k and t r a i l e r , a p p l i e d f o r and o b t a i n e d ICC l i c e n s i n g 
and a u t h o r i t y , and began s o l i c i t i n g j o b s . I n ord e r t o o b t a i n ICC 
a u t h o r i t y he had t o demonstrate a need f o r h i s s e r v i c e s . He met t h i s 
r e q u i r e m e n t by s o l i c i t i n g t r u c k e r b r o k e r s who c o n f i r m e d t h a t t h e 
s e r v i c e was needed i n t h e i r g e o g r a p h i c a l area. 

Claimant's business i s l i c e n s e d i n 11 western s t a t e s . He 
c o n s i d e r s h i s business t o be c o m p e t i t i v e i n the i n d u s t r y . He has 
d e l i v e r e d a t l e a s t one l o a d . Claimant pursued self-employment as he 
f e l t i t would a f f o r d him t h e f l e x i b i l i t y i n a c c e p t i n g o n l y those jobs 
he wanted t o p e r f o r m . A d d i t i o n a l l y , he can h i r e l a b o r e r s t o do the 
t a r p i n g , and l o a d i n g / u n l o a d i n g of h i s t r u c k , as needed. 

On September 3, 1987, c l a i m a n t d e c l i n e d f u r t h e r v o c a t i o n a l 
a s s i s t a n c e . 

Claimant has t r a n s f e r a b l e s k i l l s i n t h e t r u c k i n g i n d u s t r y , 
and i s u t i l i z i n g those s k i l l s i n h i s t r u c k i n g v e n t u r e . 

CONCLUSIONS OF LAW 
Claimant contends t h a t he i s permanently and t o t a l l y 

d i s a b l e d . I n the a l t e r n a t i v e , he seeks an award o f 90 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

. The Referee found t h a t c l a i m a n t was not permanently and 
t o t a l l y d i s a b l e d ; He i n c r e a s e d c l a i m a n t ' s unscheduled award from 35 
t o 60 p e r c e n t . We agree w i t h the c o n c l u s i o n of the Referee. 

The e x t e n t of unscheduled permanent p a r t i a l d i s a b i l i t y i s 
measured by the permanent l o s s of e a r n i n g c a p a c i t y due t o the 
compensable i n j u r y . B a r r e t t v. D & H D r y w a l l , 300 Or 325 (1985) 
a f f ' d on recon 300 Or 553 (198 6 ) . Earning c a p a c i t y i s d e f i n e d as the 
" a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e broad range of 
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g e n e r a l o c c u p a t i o n s . " S u r r a t t v. Gunderson Bros., 259 Or 6 5 , ( 1 9 7 1 ) . 
I t i s c l a i m a n t ' s burden t o prove he has i n c u r r e d a permanent l o s s of 
e a r n i n g c a p a c i t y as a r e s u l t of h i s A p r i l 6, 1984 i n j u r y . 

I n r a t i n g t h e . e x t e n t o f c l a i m a n t ' s unscheduled permanent 
p a r t i a l d i s a b i l i t y , c o n s i d e r a t i o n i s g i v e n t o h i s p h y s i c a l 
impairment as r e f l e c t e d i n the medical r e c o r d and the t e s t i m o n y a t 
h e a r i n g . G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . Relevant s o c i a l and 
v o c a t i o n a l f a c t o r s are c o n s i d e r e d i n the t o t a l i t y o f the 
c i r c u m s t a n c e s . See OAR 436-30-380 e t . seq The r u l e s are merely 
g u i d e l i n e s used i n t he e v a l u a t i o n of the e x t e n t of permanent p a r t i a l 
d i s a b i l i t y . They are not m e c h a n i c a l l y a p p l i e d . H a r w e l l v. Argonaut 
Insurance Co., 296 Or 505, 510 ( 1 9 8 4 ) ; Howerton v. SAIF, 70 Or App 
99 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 5 9 Or App 2 60 ( 1 9 8 2 ) . 

A worker may prove permanent t o t a l d i s a b i l i t y by showing 
t h a t he i s t o t a l l y p h y s i c a l l y or m e d i c a l l y i n c a p a b l e of p e r f o r m i n g 
r e g u l a r g a i n f u l and s u i t a b l e employment. See Brech v. SAIF, 72 Or 
App 388 ( 1 9 8 5 ) . Permanent t o t a l d i s a b i l i t y need n o t , however, d e r i v e 
s o l e l y from t h e worker's medical or p h y s i c a l i n c a p a c i t y . Emerson v. 
ITT C o n t i n e n t a l Baking Co., 45 Or App 1089 (1980). A c c o r d i n g l y , 
under the " o d d - l o t " d o c t r i n e , a worker's p h y s i c a l impairment as w e l l 
as c o n t r i b u t i n g nonmedical f a c t o r s such as age, e d u c a t i o n , 
a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , and e m o t i o n a l c o n d i t i o n s can 
e s t a b l i s h permanent t o t a l d i s a b i l i t y . C l a r k v. Boise Cascade Co., 72 
Or App 397 ( 1985 ) . 

G e n e r a l l y , d i s a b i l i t y must be r a t e d as i t e x i s t s a t the 
time of the h e a r i n g . Gettman v. SAIF, 289 Or. 609 (1980). L a s t l y , 
under ORS 656.206(3), a worker i s r e q u i r e d t o make reasonable e f f o r t s 
t o o b t a i n r e g u l a r g a i n f u l employment, unless i t would be " f u t i l e " t o 
do so. Butcher v. SAIF, 45 Or App 318 ( 1983 ) . The a b i l i t y o f a. 
worker r e g u l a r l y t o p e r f o r m s u i t a b l e and g a i n f u l work on a p a r t - t i m e 
b a s i s may p r e c l u d e an award of permanent t o t a l d i s a b i l i t y . P o u r n e l l e 
v. SAIF, 70 Or App 56 (1984). 

Claimant t e s t i f i e d t h a t he has worked as a; l o n g - h a u l t r u c k 
d r i v e r s i n c e 1956. He s t a t e d t h a t as a r e s u l t of h i s low back i n j u r y 
he i s i n c o n s t a n t p a i n . The p a i n i s not unbearable but i n t e r f e r e s 
w i t h h i s p h y s i c a l a c t i v i t y . He does not u t i l i z e p a i n m e d i c a t i o n . 
Claimant t e s t i f i e d t h a t he u s u a l l y i s able t o a l l e v i a t e the p a i n by 
s i t t i n g , l y i n g down, or p e r f o r m i n g back e x e r c i s e s . 

V o c a t i o n a l Counselor, Byron McNaught, t e s t i f i e d f o r 
c l a i m a n t . He s t a t e d t h a t c l a i m a n t was employable o u t s i d e of h i s 
self-employment, p a r t i c u l a r l y when the v o c a t i o n a l t o o l s of wage 
sub s i d y , o n - t h e - j o b t r a i n i n g , and s k i l l s improvement were employed. 
Mr. McNaught opined t h a t c l a i m a n t was not v o c a t i o n a l l y permanently 
and t o t a l l y d i s a b l e d . 

We conclude t h a t c l a i m a n t ' s c o n d i t i o n has not p r e c l u d e d him 
from " r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . " ORS 656 . 206( 1 ) ( a ) . The s t a n d a r d has been expressed as 
"whether the c l a i m a n t i s c u r r e n t l y employable or able t o s e l l h i s 
s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal l a b o r 
market." H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . 

"The essence o f the t e s t i s t h e p r o b a b l e 
d e p e n d a b i l i t y w i t h which c l a i m a n t can s e l l 
h i s s e r v i c e s i n a c o m p e t i t i v e l a b o r market, 
u n d i s t o r t e d by such f a c t o r s as business 
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booms/ sympathy of a p a r t i c u l a r employer or 
f r i e n d s , temporary good l u c k , or t h e 
superhuman e f f o r t s of the c l a i m a n t t o r i s e 
above h i s c r i p p l i n g handicaps." 

I d . a t 695; 2 Larson Workman's Compensation Law, s e c t i o n 57.51 a t 
10-164.21 t o 10-164.49. 

We conclude t h a t c l a i m a n t i s p r e s e n t l y a b l e t o r e g u l a r l y 
p e r f o r m a g a i n f u l and s u i t a b l e o c c u p a t i o n and i s t h e r e f o r e p r e c l u d e d 
from permanent t o t a l d i s a b i l i t y . 

A c l a i m a n t ' s s u b j e c t i v e t e s t i m o n y alone may be s u f f i c i e n t 
t o s u s t a i n an award of permanent d i s a b i l i t y . G a r b u t t v. SAIF, 
sup r a . However, i f the t e s t i m o n y i s unpersuasive or i n s u f f i c i e n t , 
t h e Board i s not bound by i t , and may r e q u i r e e x p e r t medical o p i n i o n 
t o r e s o l v e t h e i s s u e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 
( 1 9 8 5 ) . Complex medical c a u s a t i o n q u e s t i o n s r e q u i r e e x p e r t medical 
a n a l y s i s . U r i s v. Compensation Dept., 247 Or 420 (1967). We 
conclude t h a t c l a i m a n t ' s t e s t i m o n y i s u n p e r s u a s i v e . 

The medical evidence does not s u p p o r t an award of 90 
p e r c e n t unscheduled d i s a b i l i t y . Dr. Pace opined t h a t c l a i m a n t 
s u f f e r e d from moderate low back p a i n , l e f t r a d i c u l a r p a i n , and l o s s 
o f s t r e n g t h . He r e l e a s e d c l a i m a n t t o l i g h t work. Dr. Nash opined 
t h a t c l a i m a n t had lumbar d i s c disease and lumbar r a d i c u l o p a t h y . 
However, he d i d not r a t e c l a i m a n t ' s impairment. 

We f i n d t h a t c l a i m a n t ' s impairment i s i n the moderate 
range. I n so d o i n g , we r e l y upon the r e s t r i c t i o n s recommended by 
Dr. Pace. 

F o l l o w i n g our de novo review of the medical and l a y 
evidence and e x e r c i s i n g our independent judgment i n l i g h t o f 
c l a i m a n t ' s impairment and the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , 
we agree w i t h t h e Referee t h a t an a d d i t i o n a l 25 p e r c e n t unscheduled 
d i s a b i l i t y f o r a t o t a l award of 60 p e r c e n t unscheduled permanent 
p a r t i a l d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y compensates c l a i m a n t 
f o r t h e permanent l o s s of e a r n i n g c a p a c i t y due t o h i s compensable low 
back i n j u r y . 

ORDER 

The Referee's o r d e r dated September 29, 1987 i s a f f i r m e d . 

DAVID A. HOWE, C l a i m a n t WCB 86-07451 & 86-06141 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y March 9, 1989 
S t a f f o r d H a z e l e t t , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
D a v i s & B o s t w i c k , D e f e n s e A t t o r n e y s 

Reviewed by t h e Board en banc. 

Argonaut Insurance Company req u e s t s review of Referee 
Leahy's order t h a t : (1) s e t a s i d e i t s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r h i s c u r r e n t r i g h t knee c o n d i t i o n ; (2) upheld 
L i b e r t y Northwest Insurance Company's d e n i a l of c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r the same c o n d i t i o n ; and (3) awarded c l a i m a n t ' s 
a t t o r n e y an i n s u r e r - p a i d fee f o r s e r v i c e s a t h e a r i n g , t o be p a i d 
by Argonaut... On r e v i e w , the i s s u e s a r e : 

(1) r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t knee c o n d i t i o n 
f o l l o w i n g h i s December 5, 1985 i n j u r y ; 
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(2) c l a i m a n t ' s e n t i t l e m e n t t o an a t t o r n e y f ee f o r 
s e r v i c e s a t h e a r i n g ; and 

(3) whether t he fee i s payable by the r e s p o n s i b l e 
i n s u r e r , or out of c l a i m a n t ' s compensation award. 

We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t , 23 a t h e a r i n g , works as a p a r k i n g l o t 
a t t e n d a n t . On March 27, 1985, w h i l e Argonaut was on t h e r i s k , he 
compensably i n j u r e d h i s r i g h t knee when he s l i p p e d and f e l l . The 
knee d i s c o l o r e d and s w e l l e d . Claimant l e f t work and sought 
t r e a t m e n t from Dr. Baum, o s t e o p a t h , who diagnosed t r a u m a t i c 
c o n t u s i o n t o t h e p r e p a t e l l a r and medial aspects of t h e knee. He 
took c l a i m a n t o f f work f o r a week, and t r e a t e d c o n s e r v a t i v e l y . 

Claimant saw Dr. Baum u n t i l June 27, 1985. He had 
c o n t i n u e d p a i n symptoms i n t h e knee, and two occasions o f 
s w e l l i n g . His knee, which had f u l l range o f m o t i o n , d i d not l o c k 
up or c l i c k . D e s c r i b i n g c l a i m a n t ' s c o n d i t i o n as s y n o v i a l 
i r r i t a t i o n , Dr. Baum a n t i c i p a t e d no permanent d i s a b i l i t y . 

C l a imant c o n t i n u e d t o have p a i n c o m p l a i n t s . He r e t u r n e d 
t o h i s r e g u l a r work a c t i v i t i e s , which i n c l u d e d p a r k i n g c a r s i n 
t i g h t s p o t s . Claimant had t o squeeze i n t o and out of t h e c a r s 
w i t h t h e i r doors o n l y s l i g h t l y open. E n t e r i n g and l e a v i n g c a r s i n 
t h i s c o n f i g u r a t i o n caused c l a i m a n t r e g u l a r l y t o bump h i s r i g h t 
knee on the s t e e r i n g wheels and doors. Each of these s m a l l 
traumas t o c l a i m a n t ' s i n j u r e d knee pr o l o n g e d t he i r r i t a t i o n and 
impeded h e a l i n g . Before t he March 1985 i n j u r y , these traumas d i d 
not a f f e c t c l a i m a n t ' s knee. 

On December 5, 1985, c l a i m a n t r e i n j u r e d h i s knee when i t 
gave way w h i l e he was r u n n i n g up a p a r k i n g ramp. At t h i s t i m e , 
L i b e r t y Northwest had become the employer's i n s u r e r . Claimant had 
not e x p e r i e n c e d knee giveway p r i o r t o t h i s i n c i d e n t . He l e f t work 
and r e t u r n e d t o Dr. Baum. The i n j u r y was aga i n diagnosed as 
t r a u m a t i c c o n t u s i o n . Claimant d i d not r e t u r n t o work u n t i l 
December 20, 1985. 

On February 12, 1986, Dr. Baum requested p e r m i s s i o n from 
Argonaut t o conduct a r t h r o s c o p i c s u r g e r y . I n h i s re q u e s t he 
r e p o r t e d t h a t c l a i m a n t had no c l i c k i n g t o i n d i c a t e a meniscus 
t e a r . I n s t e a d , he i n d i c a t e d t h a t c l a i m a n t was s u f f e r i n g r e c u r r i n g 
i n j u r y w i t h work a c t i v i t y , and so had developed a p a l p a b l e 
s y n o v i a l s h e l f which needed t o be e x c i s e d . 

I n a second r e p o r t t o Argonaut on February 24, 1986, 
Dr. Baum discus s e d c l a i m a n t ' s r e i n j u r y of December 5, 1985. He 
r e p o r t e d t h a t c l a i m a n t ' s knee had m a t e r i a l l y worsened s i n c e t he 
p r e v i o u s i n j u r y , and p o s s i b l y had a t o r n medial meniscus, as w e l l 
as s y n o v i a l t h i c k e n i n g . 

On March 5, 1986, Argonaut denied r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n on the b a s i s t h a t i t was m a t e r i a l l y worsened 
by t he second i n j u r y . N o t i n g t h a t i t would seek a ".307" o r d e r , 
Argonaut gave Dr. Baum p e r m i s s i o n t o proceed w i t h t h e requeste d 
s u r g e r y . 

-474-



Dr. Baum.performed a r t h r o s c o p i c s u r g e r y on March 1 1 , 
1986. No meniscus t e a r was d e t e c t e d . Dr. Baum d i d uncover and 
e x c i s e a t h i c k e n i n g o f the synovium. Alt h o u g h a p o s s i b i l i t y 
e x i s t s t h a t a meniscus t e a r might have been o v e r l o o k e d , t he r e c o r d 
does n o t . s u p p o r t such a f i n d i n g . 

On A p r i l 16, 1986, L i b e r t y Northwest denied 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s r i g h t 
knee c o n d i t i o n . 

A ".307" or d e r i s s u e d on May 2, 1986, d e s i g n a t i n g 
L i b e r t y Northwest as paying agent on t h e c l a i m . On t h a t same day, 
c l a i m a n t ' s a t t o r n e y f i l e d a h e a r i n g r e q u e s t on t h e d e n i a l s issued 
by Argonaut and L i b e r t y Northwest. The r e c o r d does n o t 
demonstrate t h a t c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n p r o c u r i n g 
t h e ".307" o r d e r . At h e a r i n g , c l a i m a n t took t h e p o s i t i o n t h a t 
Argonaut was t h e r e s p o n s i b l e i n s u r e r . There i s no evidence i n the 
r e c o r d t o i n d i c a t e t h a t c l a i m a n t r e c e i v e d a h i g h e r r a t e o f 
temporary d i s a b i l i t y compensation as a r e s u l t of t h e Referee's 
d e c i s i o n t o a s s i g n r e s p o n s i b i l i t y t o Argonaut. 

ULTIMATE FINDINGS OF FACT 

The December 1985 i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o 
a worsening o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . I t c o n s t i t u t e d a 
new i n j u r y f o r which L i b e r t y Northwest was r e s p o n s i b l e . 

Claimant's e n t i t l e m e n t t o compensation was not a t r i s k 
a t h e a r i n g . Claimant has not demonstrated t h a t he r e c e i v e d any 
i n c r e a s e d compensation under the Referee's o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The i n s u r e r on the r i s k a t the t i m e o f a compensable 
i n j u r y remains r e s p o n s i b l e f o r the i n j u r y u n l e s s work a c t i v i t y a t 
a t i m e when a subsequent i n s u r e r i s on the r i s k i n d e p e n d e n t l y 
c o n t r i b u t e s t o a worsening of t h e u n d e r l y i n g c o n d i t i o n . Boise 
Cascade v. S t a r b u c k , 296 Or 238 (19 8 4 ) ; Hensel Phelps C o n s t r u c t i o n 
v. M i r r c h , 81 Or App 290 (19 8 6 ) . I n t h i s case, Argonaut was on 
t h e r i s k a t the t i m e of c l a i m a n t ' s f i r s t i n j u r y , March 27, 1985. 
I t r e t a i n s r e s p o n s i b i l i t y f o r t h i s i n j u r y , u n l e s s c l a i m a n t ' s work 
a c t i v i t y a f t e r L i b e r t y Northwest came on t h e r i s k i s shown t o 
i n d e p e n d e n t l y c o n t r i b u t e t o the worsening of h i s u n d e r l y i n g 
c o n d i t i o n . 

The r e c o r d does not r e v e a l p r e c i s e l y when L i b e r t y 
Northwest came on the r i s k . However, the p a r t i e s seem t o agree 
t h a t i t was on the r i s k a t the time o f t h e December 5, 1985 
i n c i d e n t . 

. Cl a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Baum, b e l i e v e d t h a t 
c l a i m a n t ' s d a i l y work a c t i v i t i e s , which r e q u i r e d him t o bump t h e 
i n j u r y s i t e r e p e a t e d l y , c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n . The 
bumping kept t he i n j u r y i r r i t a t e d and i n f l a m e d , which l e d t o an 
e v e n t u a l t h i c k e n i n g of the s y n o v i a l l i n i n g o f the knee. 
Clai m a n t ' s t e s t i m o n y t h a t h i s knee always h u r t s u p p o r t s t h e 
d o c t o r ' s f i n d i n g t h a t t h e knee never c o m p l e t e l y h e a l e d . 

On December 5, 1985, c l a i m a n t f e l l and s t r u c k h i s r i g h t 
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knee a g a i n , n e c e s s i t a t i n g f u r t h e r m e dical t r e a t m e n t . He then 
r e t u r n e d t o work on December 20, 1985, and remained a t work u n t i l 
h i s s u r g e r y on March 1 1 , 1986. His work a c t i v i t i e s d u r i n g that-
time were t h e same as they had been p r i o r t o December 5, 1985. 
Dr. Baum r e p o r t e d t h a t these work a c t i v i t i e s caused c l a i m a n t t o 
s u f f e r r e c u r r e n t i n j u r y , as he c o n s t a n t l y contused t h e knee. T h i s 
m a t e r i a l l y worsened t h e knee f o l l o w i n g t h e f i r s t i n j u r y . We 
conclude t h a t c l a i m a n t ' s work a c t i v i t i e s when L i b e r t y was on th e 
r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . 

L i b e r t y Northwest contends t h a t t h e t e a r t o c l a i m a n t ' s 
m e d i a l meniscus, which was r e p a i r e d i n 1987 by Dr. N o r t h , was of 
u n c e r t a i n v i n t a g e and c o u l d have dated back t o c l a i m a n t ' s March, 
1985 i n j u r y . The evidence persuades us o t h e r w i s e . Dr. Baum d i d 
p o s i t t h e p o s s i b i l i t y of a meniscal t e a r b e f o r e he performed 
s u r g e r y i n 1986. However, t h e r e were no o b j e c t i v e f i n d i n g s 
i n d i c a t i n g a t e a r and h i s p o s t - s u r g e r y r e p o r t was t h a t no t e a r was 
found. Subsequently, each d o c t o r a d m i t t e d t he p o s s i b i l i t y t h a t a 
t e a r might have been missed. Symptoms of a meniscal t e a r i n c l u d e 
McMurry's c l i c k i n g of the j o i n t . Claimant had no such c l i c k i n g 
u n t i l a f t e r a subsequent i n j u r y , r e s p o n s i b i l i t y f o r which i s not 
an i s s u e c u r r e n t l y b e f o r e t he Board. 

A t t o r n e y Fee a t the Hearing Level 

Argonaut contends t h a t c l a i m a n t i s not e n t i t l e d t o a 
c a r r i e r - p a i d fee f o r s e r v i c e s a t h e a r i n g . We agree and a l s o 
conclude t h a t he i s not e n t i t l e d t o a fee out of. compensation. 

ORS 656.386(1) a u t h o r i z e s a reasonable c a r r i e r - p a i d f e e 
when a c l a i m a n t " f i n a l l y p r e v a i l s " i n a " r e j e c t e d case," d e f i n e d 
as a case i n which e n t i t l e m e n t t o r e c e i v e compensation, as opposed 
t o t h e amount of compensation, i s a t i s s u e . Short v. SAIF, 
305 Or 541, 545-546 ( 1 9 8 8 ) ; Rhonda L. B i l o d e a u , 41 Van Na t t a 11 
(January 4. 1989). I n a l l o t h e r cases, a t t o r n e y fees are p a i d 
from any i n c r e a s e d award o f compensation. ORS 656.386(2). 

Here, c l a i m a n t ' s a t t o r n e y has not demonstrated t h a t he 
i s e n t i t l e d t o an assessed fee f o r s e r v i c e s rendered i n p r o t e c t i n g 
c l a i m a n t ' s compensation p r i o r t o issuance of the ".307" o r d e r . 
See former OAR 438-47-015. Compare Rhonda L. B i l o d e a u , s u p r a . 
Fur t h e r m o r e , c l a i m a n t took t h e p o s i t i o n t h a t Argonaut i s t h e 
r e s p o n s i b l e p a r t y , whereas we have decided on review t h a t 
r e s p o n s i b i l i t y r e s t s w i t h L i b e r t y Northwest. As a r e s u l t , 
c l a i m a n t d i d not " f i n a l l y p r e v a i l " on the r e s p o n s i b i l i t y i s s u e 
w i t h i n t h e meaning of ORS 656.386(1). A c c o r d i n g l y , he i s not 
e n t i t l e d t o an assessed f ee a t the h e a r i n g l e v e l . 

Moreover, assuming t h a t c l a i m a n t had f i n a l l y p r e v a i l e d 
on the r e s p o n s i b i l i t y i s s u e , he would s t i l l n ot be e n t i t l e d t o an 
assessed f ee f o r s e r v i c e s a t h e a r i n g . Claimant's e n t i t l e m e n t t o 
compensation was r e s o l v e d p r i o r t o h e a r i n g t h r o u g h t h e issuance of 
an order d e s i g n a t i n g a pa y i n g agent under former ORS 656.307. The 
case b e f o r e t h e Referee was, t h e r e f o r e , not a " r e j e c t e d case" 
w i t h i n t h e meaning of ORS 656.386(1). See Rhonda L. B i l o d e a u , 
supra. 

F i n a l l y , c l a i m a n t was not e n t i t l e d t o a fee out o f 
compensation under ORS 656.386(2) as he has not demonstrated t h a t 
he r e c e i v e d any i n c r e a s e i n compensation as a r e s u l t o f the 
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Referee's assignment o f r e s p o n s i b i l i t y t o Argonaut. Compare 
Rhonda L. B i l o d e a u , supra. Claimant's b r i e f on review suggests 
t h a t he r e c e i v e d a h i g h e r r a t e of temporary t o t a l d i s a b i l i t y as a 
r e s u l t of t h e Referee's r u l i n g . However, c l a i m a n t has worked f o r 
th e same employer d u r i n g t h e course of t h i s c l a i m . His weekly 
wage was $213.75 a t t h e time o f t h e March 1985 i n j u r y w h i l e 
Argonaut was on.the ' r i s k , whereas i t was $225.63 a t the time of 
the December 1985 i n c i d e n t a f t e r L i b e r t y Northwest came on the 
r i s k . We, t h e r e f o r e ; : 1 f a i l t o see how t h e Referee's assignment of 
r e s p o n s i b i l i t y t o Argonaut r e s u l t e d i n a h i g h e r r a t e o f temporary 
d i s a b i l i t y compensation. 

A c c o r d i n g l y , we re v e r s e t h e Referee's award o f a t t o r n e y 
f e e s f o r s e r v i c e s a t the h e a r i n g l e v e l . 

ORDER 

The Referee's order dated May 29, 1987 i s r e v e r s e d . 
Argonaut Insurance Company's March 5, 1986 d e n i a l i s r e i n s t a t e d 
and upheld. L i b e r t y Northwest Insurance Company's A p r i l 16, 1986 
d e n i a l i s s e t a s i d e , and t h e case i s remanded t o L i b e r t y Northwest 
f o r p r o c e s s i n g a c c o r d i n g t o law.. L i b e r t y s h a l l reimburse Argonaut 
f o r i t s c l a i m c o s t s i n c u r r e d t o da t e . 

Board Member C r i d e r , c o n c u r r i n g i n t h e r e s u l t : 

I j o i n i n the Board's order r e g a r d i n g t h e r e s p o n s i b i l i t y 
i s s u e . I agree t h a t c l a i m a n t ' s a t t o r n e y i s n ot e n t i t l e d t o an 
i n s u r e r - p a i d f e e f o r s e r v i c e s a t h e a r i n g s o l e l y on t h e ground t h a t 
c l a i m a n t d i d n o t f i n a l l y p r e v a i l on the o n l y i s s u e a t h e a r i n g --
t h a t i s , r e s p o n s i b i l i t y . I do not r e l y on the r a t i o n a l e 
a r t i c u l a t e d i n t h e m a j o r i t y o p i n i o n i n Rhonda L. B i l o d e a u , 41 Van 
N a t t a 11 (January 4, 1989) f o r the reasons s t a t e d i n my d i s s e n t 
t h e r e i n . 

DION A. PETERSEN, Claimant WCB 86-12088 
Lonergan & Lonergan, Claimant's Attorneys March 9, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r r e q u e s t s review of t h a t p o r t i o n o f Referee 
Uffelman's order t h a t s e t as i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t 
knee i n j u r y c l a i m . We r e v e r s e . 

ISSUE 

Whether c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s 
r i g h t knee on J u l y 3 1 , 1986. 

FINDINGS OF FACT 

Cl a i m a n t , 19 a t the h e a r i n g , was a g e n e r a l l a b o r e r f o r 
the i n s u r e d , a p i c k l e p r o c e s s i n g p l a n t . On J u l y 3 1 , 1986, he was 
teamed w i t h a co-worker, P e r r y Davison, c l e a n i n g t a n k s . They 
punched out a t the end of t h e i r s h i f t , a t 2:30 p.m. 

At no time on J u l y 3 1 , 1986, d i d Davison observe an 
i n j u r y t o c l a i m a n t . Davison never observed c l a i m a n t e i t h e r 
l i m p i n g or c o m p l a i n i n g o f r i g h t knee p a i n . 

On an u n c e r t a i n d a t e , c l a i m a n t complained t o Davison 
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about knee p a i n , w h i l e he and Davison were both a t t h e bottom o f . a 
p i c k l e t a n k . 

On the morning o f August 3, 1986, a Sunday, c l a i m a n t 
went t o a h o s p i t a l emergency room f o r t r e a t m e n t o f a p a i n f u l r i g h t 
knee. He was examined by Dr. Bosker, M.D., who diagnosed a r i g h t 
p o s t e r i o r l i g a m e n t s t r a i n . L a t e r t h a t day, he r e t u r n e d t o t h e 
employer and completed an i n d u s t r i a l i n j u r y c l a i m f o r m . 

A f t e r J u l y 3 1 , 1986, c l a i m a n t never r e t u r n e d t o work f o r 
t h e employer. On August 15, 1986, the i n s u r e r . i s s u e d a d e n i a l o f 
h i s c l a i m . 

Claimant was examined by Dr. Post, M.D., on August 8, 
1986, August 22, 1986, and September 5, 1986. 

On October 2 1, 1986, c l a i m a n t a p p l i e d f o r work as a 
s e c u r i t y guard. S h o r t l y t h e r e a f t e r , he was h i r e d . He was 
employed i n t h a t c a p a c i t y u n t i l he was d i s c h a r g e d i n mid-June, 
1986. 

On June 23, 1986, c l a i m a n t sought t r e a t m e n t from 
Dr. Olson, M.D. Olson r e f e r r e d him t o Dr. T i l s o n , an o r t h o p e d i c 
surgeon, who c l a i m a n t saw on J u l y 2 1, 1987. 

ULTIMATE FINDING OF FACT 

Claimant has f a i l e d t o e s t a b l i s h t h a t he s u s t a i n e d an 
i n j u r y t o h i s r i g h t knee, w h i l e c l e a n i n g t h e i n s i d e o f a p i c k l e 
tank on J u l y 3 1, 1986. 

CONCLUSIONS OF LAW 

Procedure 

The Referee e r r o n e o u s l y assigned t h e burden of p r o o f i n 
t h i s case t o the i n s u r e r . This i s not a case i n v o l v i n g a 
"back-up" d e n i a l . See Bauman v. SAIF, 295 Or 788 (1 9 8 3 ) . Rather, 
the i n s u r e r i s s u e d a t i m e l y d e n i a l of c o m p e n s a b i l i t y , s t a t i n g , 
i n t e r a l i a : 

"[W]e f i n d i n s u f f i c i e n t evidence e x i s t s t o 
s u b s t a n t i a t e your c l a i m f o r [ a n ] i n d u s t r i a l 
r e l a t e d i n j u r y and/or c o n d i t i o n a r i s i n g out 
of and w i t h i n the course and scope of your 
employment . . . ." 

Throughout these p r o c e e d i n g s , the i n s u r e r has taken t h e 
p o s i t i o n t h a t c l a i m a n t d i d not s u s t a i n a r i g h t knee i n j u r y , w h i l e 
a t work on J u l y 3 1 , 1986. A c c o r d i n g l y , c l a i m a n t has the burden t o 
prove the c o m p e n s a b i l i t y o f h i s c l a i m . Hutcheson v. Weyerhaeuser, 
288 Or 51 (1979 ) . 

Co m p e n s a b i l i t y 

Claimant must pro v e , by a preponderance of the ev i d e n c e , 
t h a t h i s r i g h t knee i n j u r y arose out of and i n t h e course o f h i s 
employment. I_d. ; former ORS 656 . 005 ( 8 ) ( a ) . 

The Referee's statements c o n c e r n i n g c l a i m a n t ' s 
c r e d i b i l i t y are e q u i v o c a l . A c c o r d i n g l y , the Referee s t a t e d , i n t e r 
a l i a : 
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"Claimant t e s t i f i e d i n a c r e d i b l e manner 
w i t h r e g a r d t o the n a t u r e i n which t he 
i n j u r y o c c u r r e d . However, h i s t e s t i m o n y i s 
suspect w i t h r e g a r d t o h i s d e n i a l t h a t t h e 
i n d i v i d u a l who appeared and t e s t i f i e d as 
Pe r r y Davison was [ n o t ] the i n d i v i d u a l 
w o r k i n g w i t h him on J u l y 3 1 , 1 9 8 6 [ , ] and 
a l s o w i t h r e g a r d t o m a t t e r s t h a t may a f f e c t 
e x t e n t o f d i s a b i l i t y - i . e . , t h a t he 
expected a l a r g e r e c o v e r y . 

* * * * * * 

" I f i n d t h a t t h e i n s u r e r f a i l e d t o prove by 
a preponderance t h a t a f r a u d u l e n t c l a i m was 
made. Impeachment of c l a i m a n t ' s 
c r e d i b i l i t y i s not alone s u f f i c i e n t . " 

G e n e r a l l y , we d e f e r t o a Referee's c r e d i b i l i t y f i n d i n g 
when based on the demeanor of a w i t n e s s . P i n k e r t o n , I n c . v. 
Brander, 83 Or App 6 7 1 , 674 ( 1 9 8 7 ) . However, i n t h i s case, g i v e n 
the Referee's i n c o n s i s t e n t statements c o n c e r n i n g c l a i m a n t ' s 
c r e d i b i l i t y , we w i l l assess c l a i m a n t ' s c r e d i b i l i t y based on the 
substance o f h i s t e s t i m o n y . See Davies v. Hanel Lumber Co., 67 Or 
pp. 35, 38 ( 1 9 8 4 ) . 

On August 3, 1986, c l a i m a n t completed an i n d u s t r i a l 
i n j u r y c l a i m f o r m , wherein he r e p o r t e d t h a t P e r r y Davison had 
wi t n e s s e d h i s a l l e g e d i n j u r y . That same day, however, Davison 
wrote and signed the f o l l o w i n g s t a t e m e n t : 

" I [ , ] P e r r y D a v i s o n [ , ] d i d n ' t see Dion 
[ c l a i m a n t ] a t anytime f a l l i n g o f f l a d d e r ! . ] " 

At the h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he d i d not 
re c o g n i z e Davison. ( T r . 1 6 ) . Davison, however, r e c o g n i z e d 
c l a i m a n t and t e s t i f i e d t h a t they had worked t o g e t h e r on J u l y 3 1 , 
1986. ( T r . 7 3 ) . I n Davison's words, he and c l a i m a n t "were l i k e 
f r i e n d s t o g e t h e r . " ( T r . 8 3 ) . 

Ac c o r d i n g t o c l a i m a n t , the employer p r o v i d e d him w i t h 
the name "Perry Davison." ( T r . 1 9 ) . When q u e s t i o n e d why he, 
h i m s e l f , was unaware of h i s coworker's name, c l a i m a n t t e s t i f i e d , 
i n t e r a l i a : 

"Q. You [ c l a i m a n t ] never found out a guy's 
name,, worked w i t h him two days? I s t h a t 
your t e s t i m o n y under oath? 
"A. Oh, yeah. I found o u t , but i n time I 
f o r g e t people. I wasn't w i t h him t h a t l o n g . 

"Q. You f o r g o t h i s name s i n c e Thursday, 
[ J u l y 3 1 , 1 9 8 6 ] , you mean? 

"A. C o r r e c t . Yes." ( T r . 1 9 ) . 

Claimant t e s t i f i e d t h a t i m m e d i a t e l y f o l l o w i n g h i s 
a l l e g e d i n j u r y , he was i n p a i n and walked w i t h a l i m p . ( T r . 7, 
2 8 ) . Davison, however, t e s t i f i e d t h a t he never observed c l a i m a n t 
w a l k i n g w i t h a l i m p , w h i l e the two of them were p u t t i n g equipment 
away and c l e a n i n g up on J u l y 3 1 , 1986. ( T r . 8 1 ) . 
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Under c r o s s - e x a m i n a t i o n , c l a i m a n t i n i t i a l l y t e s t i f i e d , 
i n t e r a l i a : 

"Q. What time i s your s h i f t , supposed t o be 
over? 

"A. At 2:30. 

"Q. So you q u i t a t 1:45? 

"A. Yes. I c o u l d not walk on my l e g , so 
i t took a l i t t l e e x t r a t i m e . " (Emphasis 
added). ( T r . 2 8 ) . 

L a t e r , however, when reminded t h a t he p r o b a b l y punched a t i m e 
c l o c k when q u i t t i n g , he changed h i s t e s t i m o n y , s t a t i n g , i n t e r a l i a 

"Q. "Do you punch a time c l o c k when you 
leave? 

"A. "Yes, I do. That's i n the lunchroom, 
though. 

"Q. And you punched out e a r l y then? 

"A. No. No. I punched out on t i m e . 

"Q. Punched out a t 2:30? 

"A. A p p r o x i m a t e l y . 
" * * * * * 

"Q. I th o u g h t you s a i d you put t h e 
equipment away. You'd f i n i s h e d p u t t i n g i t 
away by 1:45? 
"A. No. We were i n the process of doing i t 
then."" (Tr . 29) . 

Clai m a n t a p p l i e d f o r a j o b as a s e c u r i t y guard on 
October 21, 1986. On h i s a p p l i c a t i o n form, he was asked: "Were 
you ever i n j u r e d ? " He responded: "No." He a l s o f a i l e d t o 
p r o v i d e any response t o the q u e s t i o n : " L i s t Any P h y s i c a l 
D e f e c t s [ . ] " 

The employer who h i r e d c l a i m a n t f o r the s e c u r i t y guard 
p o s i t i o n , Mr. De L o r e t t o , t e s t i f i e d t h a t c l a i m a n t ' s work r e q u i r e d 
w a l k i n g , s t a i r c l i m b i n g , and f r e q u e n t r u n n i n g . ( T r . 5 5 ) . 
De L o r e t t o f u r t h e r t e s t i f i e d t h a t he had observed c l a i m a n t p e r f o r m 
those a c t i v i t i e s w i t h o u t d i f f i c u l t y . ( T r . 5 9 ) . 

On June 23, 1987, s h o r t l y a f t e r c l a i m a n t was d i s c h a r g e d 
from h i s s e c u r i t y guard j o b , he sought medical a t t e n t i o n f o r h i s 
r i g h t knee from Dr. Olson. Olson r e p o r t e d , i n t e r a l i a : 

"The p a t i e n t came t o the c l i n i c w i t h a knee 
brace and a cane. He d i d , however, seem t o 
be w a l k i n g n o r m a l l y . " 

I n l i g h t of the above, we f i n d t h a t c l a i m a n t i s not a 
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c r e d i b l e w i t n e s s . F i r s t , Davison was wo r k i n g w i t h c l a i m a n t on 
J u l y 3 1 , 1986, and he observed n o t h i n g i n the way of an i n j u r y . 
Second, c l a i m a n t f a i l e d t o rec o g n i z e Davison a t the h e a r i n g , 
d e s p i t e t h e f a c t t h a t Davison c l e a r l y r e c o g n i z e d him as a 
" f r i e n d . " T h i r d , c l a i m a n t was a t l e a s t l e s s than f o r t h r i g h t on 
h i s j o b a p p l i c a t i o n f o r t h e s e c u r i t y guard p o s i t i o n . L a s t , he 
went w i t h o u t medical a t t e n t i o n f o r n e a r l y 10 months, w h i l e 
p e r f o r m i n g a p h y s i c a l l y a c t i v e s e c u r i t y guard j o b w i t h o u t 
d i f f i c u l t y . W i t h i n a few days of h i s d i s c h a r g e , however, he 
pr e s e n t e d t o Dr. Olson w i t h a knee brace and cane. A f t e r 
o b s e r v i n g c l a i m a n t , Olson noted t h a t he seemed t o be w a l k i n g 
" n o r m a l l y . " 

A c c o r d i n g l y , on t h i s r e c o r d , we are not persuaded t h a t 
c l a i m a n t s u s t a i n e d an i n j u r y t o h i s r i g h t knee on J u l y 3 1 , 1986, 
which arose out of and i n the course o f h i s employment. 

ORDER 

The Referee's o r d e r , dated January 5, 1988, i s 
r e v e r s e d . The i n s u r e r ' s d e n i a l of August 15, 1986, i s 
r e i n s t a t e d . The Board approves a c l i e n t - p a i d f e e , payable from 
t h e i n s u r e r t o i t s a t t o r n e y , not t o exceed $1,512. 

JESSE W. TAYLOR, Claimant WCB 86-03328 & 86-03329 
G a t t i , e t a l . , Claimant's Attorneys March 9, 1989 
B o t t i n i , e t a l . , Defense Attorneys Order on Review 
Beers, et a l . , Defense Attorneys 

Reviewed by t h e Board en banc. 

EBI Companies r e q u e s t s review of Referee Wilson's o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a r i g h t knee c o n d i t i o n ; (2) upheld a d e n i a l of c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r t h e same c o n d i t i o n i s s u e d by t h e Safeco 
Insurance Company; and (3) awarded c l a i m a n t a $1,000 c a r r i e r - p a i d 
a t t o r n e y f e e f o r p r e v a i l i n g on the r e s p o n s i b i l i t y i s s u e . 

On r e v i e w , t h e is s u e s are r e s p o n s i b i l i t y and a t t o r n e y 
fees . 

We r e v e r s e on the a t t o r n e y fee i s s u e . 

FINDINGS OF FACT 
We adopt t he f i n d i n g s i n t h e " D i s c u s s i o n " s e c t i o n o f t h e 

Referee's o r d e r . We make the f o l l o w i n g a d d i t i o n a l f i n d i n g s . 
EBI was on the r i s k when c l a i m a n t s u s t a i n e d h i s i n i t i a l 

i n j u r y i n 1982. A r t h r o s c o p i c s u r g e r y performed i n March 1983 
demonstrated u n d u l a t i o n s i n the r i g h t m edial meniscus, but no 
d e f i n i t e t e a r . 

F o l l o w i n g h i s i n i t i a l i n j u r y , c l a i m a n t r e t u r n e d t o h i s 
r e g u l a r j o b as a foreman w i t h t h e same employer. T h i s j o b 
i n v o l v e d w e l d i n g and assembly work, and i t r e q u i r e d c l a i m a n t t o 
bend, squat and stand f o r s i g n i f i c a n t p e r i o d s of t i m e . Safeco 
began i n s u r i n g t h e employer i n A p r i l 1984. Claimant was promoted 
t o a s u p e r v i s o r y p o s i t i o n i n September 1985. T h i s new p o s i t i o n 
r e q u i r e d no l i f t i n g , bending or s q u a t t i n g and min i m a l p h y s i c a l 
a c t i v i t y . 
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C l a i m a n t c r e d i b l y t e s t i f i e d r e g a r d i n g h i s symptomatic 
h i s t o r y s i n c e h i s i n i t i a l i n j u r y i n February 1982. He s u s t a i n e d 
no f u r t h e r s p e c i f i c work i n j u r i e s , but he c o n t i n u e d t o ex p e r i e n c e 
r i g h t knee symptoms, i n c l u d i n g p a i n , c l i c k i n g and l o c k i n g . He d i d 
not seek f u r t h e r m e d i c a l care or miss any work u n t i l November 
1985. At t h a t t i m e , he sought t r e a t m e n t f o r a nonwork r e l a t e d , 
spontaneous e x a c e r b a t i o n of h i s knee symptoms. A rep e a t 
a r t h r o s c o p i c e x a m i n a t i o n on November 27, 1985 r e v e a l e d a complete 
meniscus t e a r which was s u r g i c a l l y r e p a i r e d . 

At h e a r i n g , c l a i m a n t took t h e p o s i t i o n t h a t EBI i s 
r e s p o n s i b l e f o r h i s c u r r e n t knee c o n d i t i o n . The r e c o r d i n d i c a t e s 
t h a t c l a i m a n t d i d not r e c e i v e a h i g h e r r a t e o f temporary 
d i s a b i l i t y compensation as a r e s u l t of the Referee's assignment o f 
r e s p o n s i b i l i t y t o EBI. Claimant's a t t o r n e y was r e t a i n e d a f t e r 
c l a i m a n t f i l e d t h e request f o r h e a r i n g i n t h i s case. He was not 
i n s t r u m e n t a l i n the issuance of the ".307" o r d e r . He made the 
opening and c l o s i n g argument a t h e a r i n g and conducted t he d i r e c t 
e x a m i n a t i o n of c l a i m a n t . He was a l s o r e s p o n s i b l e f o r s i g n i f i c a n t 
p r e - h e a r i n g case p r e p a r a t i o n . 

FINDINGS OF ULTIMATE FACT 

Claim a n t s u s t a i n e d a p a r t i a l medial meniscus t e a r a t the 
time of h i s i n i t i a l i n j u r y w i t h EBI's i n s u r e d . The complete 
meniscus t e a r diagnosed i n November 1985 was the r e s u l t o f t h e 
n a t u r a l p r o g r e s s i o n of t h a t p a r t i a l t e a r . Claimant's work 
a c t i v i t y d u r i n g t h e p e r i o d the employer was i n s u r e d by Safeco d i d 
not i n d e p e n d e n t l y c o n t r i b u t e t o the enlargement of c l a i m a n t ' s 
meniscus t e a r and subsequent need f o r s u r g e r y i n November 1985. 

•Claimant's e n t i t l e m e n t t o compensation was not a t r i s k a t 
h e a r i n g . Claimant d i d not r e c e i v e any i n c r e a s e i n compensation 
under the Referee's o r d e r . 

CONCLUSIONS AND OPINION 

R e s p o n s i b i l i t y 

We adopt the Referee's o p i n i o n on the r e s p o n s i b i l i t y 
i s s u e . 
A t t o r n e y Fee a t Hearing L e v e l 

EBI contends t h a t c l a i m a n t i s not e n t i t l e d t o a 
c a r r i e r - p a i d fee f o r s e r v i c e s a t h e a r i n g . We agree and a l s o 
conclude t h a t he i s not e n t i t l e d t o a fee out of compensation. 

The Referee awarded a c a r r i e r - p a i d f e e because he was 
persuaded t h a t c l a i m a n t had a c t i v e l y l i t i g a t e d t h e p r e v a i l i n g 
p o s i t i o n t h a t EBI i s r e s p o n s i b l e f o r h i s c u r r e n t c o n d i t i o n ' . 
However, we have r e c e n t l y concluded t h a t more i s r e q u i r e d t o 
j u s t i f y an award of c a r r i e r - p a i d f e e s . See Rhonda L. B i l o d e a u , 
41 Van N a t t a 11 (January 4, 1989). Assessed fees f o r s e r v i c e s a t 
the h e a r i n g l e v e l are a u t h o r i z e d under ORS 656.386(1). Under t h a t 
p r o v i s i o n , c l a i m a n t i s e n t i t l e d t o a reasonable c a r r i e r - p a i d fee 
f o r f i n a l l y p r e v a i l i n g i n a " r e j e c t e d case," d e f i n e d as a c a s e . i n 
which e n t i t l e m e n t t o r e c e i v e compensation, as opposed t o the amount 
of compensation, i s a t i s s u e . Short v. SAIF, 305 Or 541, 545-546 
(1 9 8 8 ) ; Rhonda L. B i l o d e a u , supra. I n a l l o t h e r cases, a t t o r n e y 
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fees are p a i d from any i n c r e a s e d award of compensation. 
ORS 6 5 6 . 3 8 6 ( 2 ) . 

Here, c l a i m a n t ' s e n t i t l e m e n t t o compensation was r e s o l v e d 
p r i o r t o the h e a r i n g t h r o u g h t he issuance of an or d e r d e s i g n a t i n g a 
p a y i n g agent under former ORS 656.307. The case b e f o r e t h e Referee 
was, t h e r e f o r e , n o t a " r e j e c t e d case" w i t h i n t h e meaning o f 
ORS 6 5 6 . 3 8 6 ( 1 ) . See Rhonda L. B i l o d e a u , supra. Furthermore, 
c l a i m a n t ' s a t t o r n e y was r e t a i n e d a f t e r t h e h e a r i n g r e q u e s t i n t h i s 
case was f i l e d , and t h e r e i s no evidence t h a t he was i n s t r u m e n t a l 
i n o b t a i n i n g the .307 o r d e r . See former OAR 438-47-015; 
Dennis S. C u r r e n t 38 Van Natta. 858, 859 ( 1 9 8 6 ) . C laimant's 
a t t o r n e y , t h e r e f o r e , was not e n t i t l e d t o an assessed f e e under 
ORS 6 5 6 . 3 8 6 ( 1 ) . Nor was he e n t i t l e d t o a fee out of compensation 
under ORS 6 5 6 . 3 8 6 ( 2 ) as c l a i m a n t d i d not r e c e i v e any i n c r e a s e i n 
compensation as a r e s u l t o f t h e Referee's assignment o f 
r e s p o n s i b i l i t y t o EBI. Compare Rhonda L. B i l o d e a u , supra. 

A c c o r d i n g l y , we r e v e r s e t he Referee's award of a t t o r n e y 
fees 

ORDER 

The Referee's order dated December 30, 1986 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n which awarded a 
c a r r i e r - p a i d f e e i s r e v e r s e d . The remainder of t h e Referee's order 
i s a f f i r m e d . 

Board Member C r i d e r , c o n c u r r i n g i n the r e s u l t : 

I j o i n i n the Board's order regardih-g t he r e s p o n s i b i l i t y 
i s s u e . I concur i n the d e c i s i o n r e g a r d i n g a t t o r n e y fees s o l e l y on 
the ground t h a t a .307 or d e r issued p r i o r t o h e a r i n g and t h e 
evidence does not e s t a b l i s h t h a t c l a i m a n t had a s t a k e i n t h e 
outcome of the r e s p o n s i b i l i t y d i s p u t e . I do not endorse the 
Board's re a s o n i n g on t h i s i s s u e a r t i c u l a t e d i n t h e m a j o r i t y o p i n i o n 
i n Rhonda L. B i l o d e a u , 41 van N a t t a 11 (January 4, 1989) f o r the 
reasons s t a t e d i n my d i s s e n t t h e r e i n . 

DENNIS J. BLANCHARD, Claimant WCB 87-05652 
Se l l e r s & Jacobs, Claimant's Attorneys March 10, 1989 
Mark Bronstein (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The SAIF C o r p o r a t i o n r e q u e s t s review of Referee W. Smith's 
o r d e r t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s back i n j u r y c l a i m . I n 
a d d i t i o n , the - employer's counsel requests t h a t t h e Board take 
" a d m i n i s t r a t i v e n o t i c e " o f an o r d e r , dated October 6, 1988, from t h e 
S t a t e of Oregon Department of Commerce, Insurance D i v i s i o n , which 
i n v o l v e d , i n t e r a l i a , t h e employer and SAIF as adverse p a r t i e s . 

The Board a f f i r m s t he order o f t h e Referee. 

ISSUES 

1 . Whether t h e Board should take a d m i n i s t r a t i v e n o t i c e o f 
an o r d e r from the Department of Commerce. 

2. Whether c l a i m a n t was a worker from another s t a t e a t t h e 
time of h i s back i n j u r y . 
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3. Whether SAIF's i n s u r e d was an employer from another 
s t a t e a t the ti m e of c l a i m a n t ' s back i n j u r y . 

4. Whether c l a i m a n t should be compensated i n Oregon, by 
SAIF, f o r h i s back i n j u r y , when he has r e c e i v e d m edical b e n e f i t s and 
ti m e l o s s compensation pursuant t o an accepted o u t - o f - s t a t e c l a i m f o r 
t h a t i n j u r y . 

FINDINGS OF FACT 

SAIF's i n s u r e d , Power Master, I n c . ("PMI"), i s an Oregon 
c o r p o r a t i o n w i t h i t s c o r p o r a t e h e a d q u a r t e r s l o c a t e d i n P o r t l a n d , 
Oregon. I t has f i e l d o f f i c e s i n the s t a t e s of Washington, 
C a l i f o r n i a , Utah, Texas, and L o u i s i a n a . 

C l a i m a n t , an Oregon r e s i d e n t , began w o r k i n g as an asbestos 
remover f o r PMI i n 1984. At t h a t t i m e , PMI had a f i e l d o f f i c e 
l o c a t e d i n P o r t l a n d , Oregon. The o p e r a t i o n s manager a t t h e P o r t l a n d 
f i e l d o f f i c e , Wayne Welt y , h i r e d c l a i m a n t . When c l a i m a n t was h i r e d , 
he understood t h a t he would t e m p o r a r i l y be assigned t o v a r i o u s 
o u t - o f - s t a t e p r o j e c t s . On one or two o c c a s i o n s , he was t e m p o r a r i l y 
assigned t o p r o j e c t s i n Washington. O t h e r w i s e , he worked e x c l u s i v e l y 
i n Oregon. 

Sometime t h e r e a f t e r , c l a i m a n t was l a i d o f f . I n March, 
1986, he was r e h i r e d by PMI. As b e f o r e , he was t o l d t h a t he would 
o c c a s i o n a l l y be r e q u i r e d t o work o u t - o f - s t a t e . From March, 1986, 
th r o u g h September, 1986, he worked a t a j o b s i t e i n P o r t l a n d , 
Oregon. At t h e b e g i n n i n g and end of each work day, he r e p o r t e d t o 
PMI's P o r t l a n d f i e l d o f f i c e . From t h a t l o c a t i o n , he and o t h e r 
workers punched a time c l o c k and loaded and unloaded t h e i r t r u c k s 
w i t h v a r i o u s s u p p l i e s . 

I n October, 1986, PMI r e l o c a t e d i t s P o r t l a n d f i e l d o f f i c e 
t o Vancouver, Washington. As a r e s u l t , c l a i m a n t began r e p o r t i n g t o 
the Vancouver f i e l d o f f i c e . He t y p i c a l l y spent about one hour of 
each work day a t the Vancouver f i e l d o f f i c e . O t h e r w i s e , he worked i n 
P o r t l a n d . 

That same month, PMI t e r m i n a t e d i t workers' compensation 
coverage w i t h SAIF f o r i t s employees, i n c l u d i n g c l a i m a n t , who 
r e p o r t e d t o the Vancouver f i e l d o f f i c e . ' I n l i e u of SAIF's coverage 
f o r those employees, PMI began paying workers' compensation premiums 
t o t h e Washington Workers' Compensation Fund. PMI c o n t i n u e d t o 
p r o v i d e coverage t h r o u g h SAIF f o r i t s employees who worked a t i t s 
c o r p o r a t e h e a d q u a r t e r s i n P o r t l a n d . 

S h o r t l y a f t e r PMI opened i t s Vancouver f i e l d o f f i c e , 
c l a i m a n t was t e m p o r a r i l y assigned t o a p r o j e c t i n P o t l a c h , Idaho. He 
worked on t h a t p r o j e c t u n t i l November 24, 1986, when he s u s t a i n e d a 
back i n j u r y . A few days l a t e r , he r e t u r n e d t o Oregon and was 
examined by Dr. Milam, a c h i r o p r a c t o r . Milam completed a " F i r s t 
M e d ical Report" form and sent i t t o SAIF. On December 8, 1986, SAIF 
issued a d e n i a l , i n d i c a t i n g t h a t c l a i m a n t was not an Oregon s u b j e c t 
employee. 

A f t e r Dr. Milam's e x a m i n a t i o n , c l a i m a n t r e s t e d a few days 
and then resumed work f o r PMI i n P o r t l a n d . Upon r e t u r n i n g t o work a t 
PMI, Mr. Welty p r o v i d e d c l a i m a n t w i t h a Washington i n d u s t r i a l i n j u r y 
c l a i m form. Claimant completed the form and h i s c l a i m was 
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s u b s e q u e n t l y accepted. A f t e r c o n s u l t i n g an a t t o r n e y , c l a i m a n t 
p r o t e s t e d t h e acceptance o f h i s Washington c l a i m and appealed SAIF's 
d e n i a l o f h i s Oregon c l a i m . 

C l a i m a n t r e c e i v e d medical b e n e f i t s and t i m e l o s s 
compensation pursuant t o h i s Washington c l a i m . At the h e a r i n g , t h e 
p a r t i e s , s t i p u l a t e d t h a t c l a i m a n t ' s Washington c l a i m was accepted, but 
t h a t he had f i l e d a f o r m a l p r o t e s t . 

CONCLUSIONS OF LAW 

A d m i n i s t r a t i v e N o t i c e 

i The Board may ta k e a d m i n i s t r a t i v e n o t i c e o f f a c t s "capable 
of a c c u r a t e and ready d e t e r m i n a t i o n by r e s o r t t o sources whose 
accuracy cannot reasonably be q u e s t i o n e d . " ORS 40.065(2); see 
Groshong v. Montgomery Ward Co., 73 Or App 403 (1 9 8 5 ) . 

Here, t he employer r e q u e s t s t h a t t h e Board t a k e 
a d m i n i s t r a t i v e n o t i c e o f an o r d e r from t he Department o f Commerce, 
which i n v o l v e d i t s e l f and SAIF as adverse p a r t i e s . We g r a n t t h e 
employer's r e q u e s t , but o n l y i n s o f a r as acknowledging t h a t such an 
or d e r from the Department of Commerce is s u e d on October 6, 1988. We 
wish t o make c l e a r , however, t h a t we i n no way t a k e n o t i c e o f any o f 
the H earing O f f i c e r ' s f i n d i n g s or c o n c l u s i o n s . Rather, we r e l y 
e x c l u s i v e l y on t h e r e c o r d as developed, _i r i t h i s case, i n the h e a r i n g 
below. ORS 656 .295(5) . 

Claim a n t ' s S t a t u s 

ORS 656.126(1) p r o v i d e s : 

" I f a worker employed i n t h i s s t a t e and 
s u b j e c t t o ORS 656.001 t o 656.794 
t e m p o r a r i l y leaves t he s t a t e i n c i d e n t a l t o 
t h a t employment and r e c e i v e s an a c c i d e n t a l 
i n j u r y a r i s i n g out of and i n the course o f 
employment, t he worker, or b e n e f i c i a r i e s o f 
the worker i f t he i n j u r y r e s u l t s i n death,, 
i s e n t i t l e d t o the b e n e f i t s of ORS 656.001 
t o 656.794 as though the worker were 
i n j u r e d w i t h i n t h i s s t a t e . " 

I n c o n s t r u i n g ORS 656.126(1), Oregon c o u r t s have a p p l i e d a "permanent 
employment r e l a t i o n t e s t . " Phelan v. H.S.C Logging, I n c . , 84 Or App 
632 ( 1 9 8 8 ) ; Kolar v. B & C C o n t r a c t o r s , 36 Or App 65 (197 8 ) . Under 
t h i s t e s t , " [ t ] h e i n q u i r y i s focused on t h e e x t e n t t o which 
c l a i m a n t ' s w o r k . o u t s i d e t h e s t a t e was temporary." Langston v. 
k-Ma r t r 56 Or App 709, 711, rev den, 293 Or 235 (1982) . 

PMI argues t h a t c l a i m a n t was a Washington worker a t t h e 
t i m e of h i s back i n j u r y and, t h e r e f o r e , not s u b j e c t t o Oregon's 
wo r k e r s ' compensation law. We are not persuaded. 

Claimant was a c o n t i n u o u s r e s i d e n t o f Oregon a t a l l times 
m a t e r i a l t o t h i s case. When he was r e h i r e d by PMI i n March, 1986, 
PMI had no o f f i c e s or permanent employees i n Washington. As b e f o r e , 
c l a i m a n t understood t h a t h i s employment w i t h PMI would r e q u i r e 
o c c a s i o n a l o u t - o f - s t a t e assignments. From March, 1986, t h r o u g h 
September, 1986, he began and ended each work day a t PMI's f i e l d 
o f f i c e i n P o r t l a n d , Oregon. He never worked o u t s i d e o f Oregon d u r i n g 
t h a t p e r i o d . His paychecks were d r a f t e d a t PMI's c o r p o r a t e 
h e a d q u a r t e r s i n P o r t l a n d , Oregon. 
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When PMI r e l o c a t e d i t s P o r t l a n d , Oregon, f i e l d o f f i c e t o 
Vancouver, Washington, c l a i m a n t c o n t i n u e d t o work i n P o r t l a n d . . The 
o n l y t h i n g t h a t changed f o r him, was t h a t he began and ended each 
work day a t the Vancouver f i e l d o f f i c e . He spent o n l y one hour each 
work day i n Vancouver. PMI's P o r t l a n d h e a d q u a r t e r s c o n t i n u e d . t o 
d r a f t h i s paychecks and t o w i t h h o l d Oregon income t a x . 

S h o r t l y t h e r e a f t e r , c l a i m a n t was assigned t o an asbestos 
removing p r o j e c t i n Idaho. He had worked t h e r e f o r l e s s t h a n two 
months, when he i n j u r e d h i s back on November 24, 1986. W i t h i n a few 
days, he r e t u r n e d t o Oregon, sought m e d i c a l t r e a t m e n t , and resumed 
work f o r PMI i n P o r t l a n d . 

A f t e r SAIF denied c l a i m a n t ' s Oregon c l a i m , i t r e c e i v e d a 
l e t t e r from Employers U n i t y , I n c . ("EUI"), a company h i r e d by PMI t o 
oversee the h a n d l i n g of i t s workers' compensation c l a i m s . I n t h a t 
l e t t e r , dated J u l y 7, 1987, the EUI r e p r e s e n t a t i v e s t a t e d , i n t e r a l i a 

"On November 1 1 , 1986, w h i l e t e m p o r a r i l y 
out of s t a t e on assignment, [ c l a i m a n t ] 
i n j u r e d h i s back w h i l e c a r r y i n g bags of 
asbestos a t a j o b s i t e i n L e w i s t o n , Idaho." 

On t h i s r e c o r d , we conclude t h a t c l a i m a n t was a worker 
employed i n Oregon and t h a t h i s temporary d u t i e s i n b o t h Washington 
and Idaho were i n c i d e n t a l t o t h a t employment. ORS 656.126(1). 

PMI's S t a t u s 

PMI argues t h a t i t i s exempt from Oregon's workers* 
compensation laws under ORS 656.126(2), because i t moved i t s f i e l d 
o f f i c e t o Vancouver p r i o r t o c l a i m a n t ' s back i n j u r y o f November, 
1986. Again, we are not persuaded. 

ORS 656.126(2) p r o v i d e s : 

"Any worker from another s t a t e and the 
employer of the worker i n t h a t o t h e r s t a t e 
are exempted from the p r o v i s i o n s of ORS 
656.001 t o 656.794 w h i l e t h a t worker i s 
t e m p o r a r i l y w i t h i n t h i s s t a t e d oing work 
f o r t he employer." (Emphasis added). 

We concluded above t h a t c l a i m a n t was not a "worker from a n o t h e r 
s t a t e , " inasmuch as he was permanently, not t e m p o r a r i l y , employed i n 
Oregon. A c c o r d i n g l y , we conclude t h a t ORS 656.126(2) does not a p p l y 
t o cases, l i k e h e r e , i n v o l v i n g a worker who i s permanently employed 
i n Oregon. 

I n our view, the q u e s t i o n of whether PMI i s exempt from 
Oregon's workers' compensation law i s r e s o l v e d by. ORS 656.023, which 
d e f i n e s s u b j e c t employers as: 

"Every employer employing one or more 
s u b j e c t workers i n t h e s t a t e . . . 

Here, PMI's c o r p o r a t e h e a d q u a r t e r s i s l o c a t e d i n P o r t l a n d , 
Oregon. PMI does not d i s p u t e t h a t i t s c o r p o r a t e h e a d q u a r t e r s i s a 
s u b j e c t employer. See 656.005(24). Nor does i t d i s p u t e t h a t i t s 
c o r p o r a t e h e a d q u a r t e r s has s u b j e c t employees. See ORS 656.005(25). 
A c c o r d i n g l y , under ORS 656.023, we conclude t h a t when c l a i m a n t 
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i n j u r e d h i s back i n November, 1986, PMI was a s u b j e c t employer and 
not exempt from Oregon's workers' compensation laws. 

P r e c l u s i o n of B e n e f i t s 

The Referee d i d not address whether c l a i m a n t should be 
compensated m Oregon, by SAIF, f o r h i s back i n j u r y , when he has 
r e c e i v e d m e d i c a l b e n e f i t s and time l o s s compensation pursuant t o an 
accepted o u t - o f - s t a t e c l a i m f o r t h a t i n j u r y . We, t h e r e f o r e , proceed 
t o do so. 

I n K o l a r , supra, t h e worker s u s t a i n e d t h r e e compensable 
back i n j u r i e s i n C a l i f o r n i a between 1973 and 1975. 36 Or App a t 71. 
T h e r e a f t e r , he moved t o Bend, Oregon, and was h i r e d by an employer 
t h a t was l i c e n s e d t o do business i n both Oregon and Washington. 
A f t e r w o r k i n g i n Oregon f o r a few days, the worker was t r a n s f e r r e d t o 
a p r o j e c t i n Grand Coulee, Washington. While w o r k i n g i n Grand 
Coulee, he r e i n j u r e d h i s back. He f i l e d c l a i m s i n Washington, 
C a l i f o r n i a , and Oregon. 

The employer's c a r r i e r denied the Washington c l a i m and the 
worker d i d not appeal. The worker then f i l e d a c l a i m i n C a l i f o r n i a , 
which was r e s o l v e d by way of a "compromise and r e l e a s e " accepted by 
the C a l i f o r n i a Workmen's Compensation Appeal Board. 36 Or App a t 
72. A few months l a t e r , t he worker f i l e d a c l a i m i n Oregon. 

The Kolar c o u r t h e l d t h a t n e i t h e r t he Washington nor 
C a l i f o r n i a c l a i m s estopped the worker from s e e k i n g b e n e f i t s under 
Oregon's workers' compensation law. 36 Or App a t 72. I n so d o i n g , 
th e c o u r t p r o v i d e d , i n t e r a l i a : 

"We have determined Oregon has j u r i s d i c t i o n 
t o determine compensation f o r c l a i m a n t ' s 
i n j u r y . The agreement [ORS 656.126(1) & 
( 2 ) ] p r o v i d e s i f an Oregon worker i s 
i n j u r e d i n Washington w h i l e t e m p o r a r i l y i n 
t h a t s t a t e t he e x c l u s i v e remedy s h a l l be 
p r o v i d e d under the Oregon Workers' 
Compensation Law. The f a c t t h a t c l a i m a n t 
s e l e c t e d the wrong j u r i s d i c t i o n i n which t o 
f i l e h i s i n i t i a l c l a i m does not bar 

• c o n s i d e r a t i o n of h i s c l a i m i n Oregon." 

Here, l i k e K o l a r , c l a i m a n t was permanently employed i n 
Oregon, and i n j u r e d w h i l e t e m p o r a r i l y o u t - o f - s t a t e . His e x c l u s i v e 
remedy f o r h i s i n j u r y , t h e r e f o r e , i s under Oregon's Workers' 
Compensation Law. ORS 656.126(1) & ( 2 ) . Again l i k e K o l a r , the f a c t 
t h a t c l a i m a n t i n i t i a l l y s e l e c t e d the wrong j u r i s d i c t i o n , i . e . , the 
S t a t e of Washington, i n which t o f i l e h i s c l a i m , m a t t e r s n o t . 36 Or 
App a t 72. We have j u r i s d i c t i o n t o c o n s i d e r h i s c l a i m under Oregon's 
Workers' Compensation Law. 

A c c o r d i n g l y , p u r suant t o K o l a r , we conclude t h a t SAIF i s 
r e s p o n s i b l e f o r c l a i m a n t ' s back i n j u r y of November, 1986. 

ORDER 

The Referee's o r d e r , dated December 21, 1987, i s a f f i r m e d 
as supplemented by t h i s o r d e r . For s e r v i c e s on Board r e v i e w , 
c l a i m a n t ' s a t t o r n e y i s awarded a reasonable a t t o r n e y fee of $640, t o 
be p a i d by the SAIF C o r p o r a t i o n . 
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MLADEN BLAZEVIC, Claimant WCB 87-02644 
Vick & Gutzler, Claimant's Attorneys March 10, 1989 
T e r r a l l & M i l l e r , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
S t . M a r t i n ' s order t h a t : (1) d e c l i n e d t o award permanent p a r t i a l 
d i s a b i l i t y ; (2) upheld t h a t p o r t i o n o f the i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s i n excess o f the D i r e c t o r ' s 
g u i d e l i n e s ; and (3) upheld t h a t p o r t i o n of the i n s u r e r ' s d e n i a l o f 
Cybex t e s t i n g . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

1. E x t e n t of permanent p a r t i a l d i s a b i l i t y . 

2. Whether c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s i n excess o f 
the D i r e c t o r ' s g u i d e l i n e s were reasonable and necessary. 

3. Whether Cybex t e s t i n g performed on c l a i m a n t was 
reasonable and necessary. 

FINDINGS OF FACT 

C l a i m a n t , 21 years o l d , was born i n Y u g o s l a v i a and a r r i v e d 
i n t h i s c o u n t r y when he was 9 years o l d . He i s 5'4" t a l l and weighs 
110 pounds. Claimant has an e l e v e n t h grade e d u c a t i o n . His 
employment h i s t o r y i n c l u d e s work as car c l e a n e r , p a i n t e r ' s h e l p e r , 
r e s t a u r a n t bus boy, s e r v i c e s t a t i o n a t t e n d a n t and u t i l i t y j a n i t o r . 
On r e v i e w , we found him t o be a c r e d i b l e w i t n e s s . 

On A p r i l 15, 1986, c l a i m a n t compensably i n j u r e d h i s low 
back w h i l e l i f t i n g and emptying 35 pound t r a s h c o n t a i n e r s . He began 
t r e a t i n g w i t h Dr. G i l l , c h i r o p r a c t o r , d r . G i l l diagnosed l u m b o s a c r a l 
s p r a i n w i t h s u b l u x a t i o n , f a c e t syndrome and m y o f a s c i t i s . 
C h i r o p r a c t i c t r e a t m e n t s averaged between 2 and 3 tim e s per week. 
Claimant e x p e r i e n c e d o n l y temporary r e l i e f of h i s low back p a i n 
f o l l o w i n g these t r e a t m e n t s . 

A l t h o u g h Dr. Bussanich, c h i r o p r a c t o r , and Dr. G i l l r e p o r t e d 
t h a t c l a i m a n t had s u s t a i n e d a 25 pe r c e n t s p i n a l impairment due t o t h e 
compensable i n j u r y , t h e Independent C h i r o p r a c t i c C o n s u l t a n t s , 
Dr. Duncan, c h i r o p r a c t o r , and Dr. D u f f , o r t h o p e d i c surgeon, r e p o r t e d 
t h a t c l a i m a n t ' s i n j u r y had r e s u l t e d i n no permanent i m p a i r m e n t . 

On October 6, 1986, Dr. G i l l assessed c l a i m a n t ' s p h y s i c a l 
c a p a c i t i e s as f o l l o w s : (1) no l i f t i n g or c a r r y i n g g r e a t e r than 25 
pounds; and (2) no bending, s q u a t t i n g or c r a w l i n g . 

I n l a t e October 1986 c l a i m a n t began t o r e c e i v e v o c a t i o n a l 
a s s i s t a n c e . Soon t h e r e a f t e r , a m o d i f i e d j a n i t o r i a l p o s i t i o n was 
proposed by c l a i m a n t ' s e m p l o y e r - a t - i n j u r y . T h i s m o d i f i e d p o s i t i o n 
r e q u i r e d no l i f t i n g g r e a t e r than 25 pounds and no c a r r y i n g g r e a t e r 
than 20 pounds on an o c c a s i o n a l b a s i s . I t r e q u i r e d s t o o p i n g , i n s t e a d 
o f bending, and w a l k i n g a vacuum c l e a n e r , i n s t e a d o f pushing and 
p u l l i n g . The employer was more than w i l l i n g t o mod i f y t h e p o s i t i o n 
i n any way which would a l l o w c l a i m a n t t o work w i t h i n h i s p h y s i c a l 
c a p a c i t i e s . Dr. G i l l , however, r e f u s e d t o approve t h e m o d i f i e d 
p o s i t i o n and, on January 27, 1987, c l a i m a n t , r e l y i n g upon h i s 
t r e a t i n g c h i r o p r a c t o r , r e f u s e d t h e j o b o f f e r . 
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On February 4, 1987, a D e t e r m i n a t i o n Order awarded c l a i m a n t 
no permanent d i s a b i l i t y . 

On February 9, 1987, c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e ended 
as a r e s u l t of h i s r e f u s a l t o accept t h e s u i t a b l e m o d i f i e d employment 
o f f e r e d by h i s e m p l o y e r - a t - i n j u r y . Throughout t he course o f h i s 
v o c a t i o n a l a s s i s t a n c e , c l a i m a n t was d i f f i c u l t t o c o n t a c t and 
u n c o o p e r a t i v e . 

On A p r i l 27, 1987, t h e i n s u r e r denied c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t s i n excess o f the D i r e c t o r ' s g u i d e l i n e s and 
denied Cybex t e s t i n g performed by Dr. Bussanich as n e i t h e r reasonable 
nor necessary. 

Dr. G i l l r e f e r r e d c l a i m a n t t o Dr. Bussanich f o r t h e Cybex 
t e s t i n g i n an e f f o r t t o v e r i f y whether c l a i m a n t had become m e d i c a l l y 
s t a t i o n a r y . I t was a l s o i n t e n d e d t o f u r t h e r a s s i s t Dr. G i l l i n 
d e f i n i n g t h e r e s t r i c t i o n s which should be pl a c e d on c l a i m a n t ' s 
a c t i v i t i e s . To those ends, t he t e s t i n g was both v a l u a b l e and 
s u p p o r t i v e . 

C l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s i n excess o f t h e 
D i r e c t o r ' s g u i d e l i n e s are n e i t h e r reasonable nor necessary. Alt h o u g h 
c l a i m a n t may s u f f e r e x a c e r b a t i o n s o f h i s low back i n j u r y , which w i l l 
r e q u i r e p e r i o d s o f i n t e n s i v e c h i r o p r a c t i c care above t h e g u i d e l i n e s 
a t some t i m e i n the f u t u r e , h i s c o n d i t i o n a t t h e ti m e o f t h e d e n i a l 
d i d not r e q u i r e such t r e a t m e n t . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t i s now 
unable t o engage i n heavy p h y s i c a l l a b o r . 

CONCLUSIONS OF LAW 

Ex t e n t of permanent d i s a b i l i t y 

The Referee concluded t h a t t h e medical and l a y evidence d i d 
not e s t a b l i s h t h a t c l a i m a n t had s u f f e r e d a l o s s of e a r n i n g c a p a c i t y 
due t o h i s i n j u r y . We d i s a g r e e . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we c o n s i d e r h i s l o s s of e a r n i n g c a p a c i t y and p h y s i c a l 
impairment a t t r i b u t a b l e t o t h e compensable i n j u r y , and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e t 
seq. We a p p l y these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 505, 
510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 (1 9 8 2 ) . 

Claimant was examined by t h r e e independent m e d i c a l 
examiners. The Independent C h i r o p r a c t i c C o n s u l t a n t s opined t h a t 
c l a i m a n t d i s p l a y e d no c h a r a c t e r i s t i c s s u g g e s t i v e o f imp a i r m e n t . 
Dr. Duncan b e l i e v e d t h a t c l a i m a n t ' s lumbosacral s t r a i n had run a 
normal course and was r e s o l v e d . He found no l o s s of f u n c t i o n or 
measurable impairment a t t r i b u t a b l e t o c l a i m a n t ' s compensable i n j u r y 
and e x h i b i t e d no f i n d i n g s t h a t would p r e c l u d e him from r e t u r n i n g t o 
his. p r e v i o u s o c c u p a t i o n as a u t i l i t y j a n i t o r . Dr. D u f f , o r t h o p e d i c 
surgeon, found no evidence o f impairment r e s u l t i n g from c l a i m a n t ' s 
back i n j u r y . He suggested, however, t h a t due t o c l a i m a n t ' s s m a l l 
s i z e and h i s t o r y o f s i g n i f i c a n t back i n j u r y a t an e a r l y age, he was 
not w e l l s u i t e d t o v e r y heavy p h y s i c a l work and recommended a maximum 
l i f t i n g r e s t r i c t i o n o f 40 pounds. 

Dr. Bussanich, c h i r o p r a c t o r , t e s t e d c l a i m a n t ' s s p i n a l 
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ranges o f motion and s p i n a l motor impairment by u s i n g Cybex 
equipment. Based upon c l a i m a n t ' s l i m i t e d ranges o f lumbar and j o i n t 
m o t i o n , Dr. Bussanich concluded t h a t c l a i m a n t had s u f f e r e d a 25 
p e r c e n t s p i n a l i mpairment. Dr. G i l l , c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , c o n c u r r e d w i t h Dr. Bussanich's impairment r a t i n g and 
e v e n t u a l l y r e f u s e d t o r e l e a s e c l a i m a n t t o even m o d i f i e d j a n i t o r i a l 
work. 

A l t h o u g h c l a i m a n t r e l i e d upon Dr. G i l l ' s judgment i n r e g a r d 
t o t h e m o d i f i e d j a n i t o r i a l p o s i t i o n , we do not b e l i e v e t h a t 
c l a i m a n t ' s r e f u s a l t o take t he j o b i n d i c a t e s a l a c k o f m o t i v a t i o n . 
I n f a c t , r e g a r d l e s s o f the m e r i t of Dr. G i l l ' s d e c i s i o n , c l a i m a n t 
d e f e r r e d t o what he b e l i e v e d was t h e w e l l - r e a s o n e d recommendation of 
h i s t r e a t i n g d o c t o r . Claimant's u n a v a i l a b i l i t y f o r v o c a t i o n a l 
a s s i s t a n c e , however, d i d r e f l e c t a c e r t a i n l a c k o f m o t i v a t i o n t o 
r e t u r n t o work. Nonetheless, t h i s a t t i t u d e does not conv i n c e us t h a t 
c l a i m a n t e i t h e r l a c k s c r e d i b i l i t y or d i d not s u s t a i n some p h y s i c a l 
impairment as a r e s u l t of h i s compensable i n j u r y . 

C laimant c r e d i b l y t e s t i f i e d t h a t he f e e l s low back p a i n 
when he r i d e s i n a car f o r 15 t o 20 minutes or when he a t t e m p t s t o 
engage i n heavy p h y s i c a l l a b o r . 

A l t h o u g h we do not f i n d , based on the evidence as a whole, 
t h a t c l a i m a n t has s u s t a i n e d a 25 p e r c e n t impairment of h i s s p i n e , t h e 
Cybex t e s t i n g r e s u l t s which u n d e r l i e Dr. Bussanich's impairment 
r a t i n g , are o b j e c t i v e evidence t h a t c l a i m a n t has i n c u r r e d some degree 
o f p h y s i c a l impairment. We choose not t o d e f e r c o m p l e t e l y t o t h e 
p h y s i c i a n ' s impairment r a t i n g because: (1) i t i s u n c l e a r how t h e 
r e p o r t e d ranges o f motion and s p i n a l motor measurements j u s t i f y t h e 
p h y s i c i a n ' s impairment r a t i n g s ; (2) c l a i m a n t ' s own assessment of h i s 
p h y s i c a l impairment does not correspond t o a 25 p e r c e n t impairment 
r a t i n g ; and (3) t h e r e i s s i g n i f i c a n t c o n t r a r y m edical evidence which 
i n d i c a t e s c l a i m a n t has e i t h e r v e r y minimal or no permanent d i s a b i l i t y 
r e s u l t i n g from h i s compensable i n j u r y . . 

F o l l o w i n g our review o f the medical and l a y evi d e n c e , and 
c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l impairment which p r e v e n t s him f r o m 
engaging i n heavy p h y s i c a l l a b o r , young age, l i m i t e d e d u c a t i o n and 
work e x p e r i e n c e , decreased a d a p t a b i l i t y t o l i g h t e r o c c u p a t i o n s , 
mental c a p a c i t y and e m o t i o n a l and p s y c h o l o g i c a l c o n d i t i o n , we 
conclude t h a t an award of 15 p e r c e n t (48 degrees) unscheduled 
permanent d i s a b i l i t y a p p r o p r i a t e l y compensates c l a i m a n t f o r h i s 
compensable i n j u r y . 

C h i r o p r a c t i c care i n excess o f the D i r e c t o r ' s g u i d e l i n e s 

The Referee concluded t h a t t h e evidence d i d not e s t a b l i s h 
t h a t c l a i m a n t needs any c h i r o p r a c t i c t r e a t m e n t i n a d d i t i o n t o t h e 
g u i d e l i n e s . We agree. 

To e s t a b l i s h e n t i t l e m e n t t o compensation f o r m e d i c a l 
s e r v i c e s under ORS 656.245(1), a c l a i m a n t must prove t h e 
reasonableness and n e c e s s i t y o f the medical s e r v i c e s and a c a u s a l 
r e l a t i o n between the medical s e r v i c e s and a compensable i n j u r y or 
d i s e a s e . Jordan v. SAIF, 86 Or App 29, 32 (1987 ) ; West v. SAIF, 74 
Or App 317, 320 (1 9 8 5 ) . To prove t he reasonableness and n e c e s s i t y o f 
rendered medical s e r v i c e s , a c l a i m a n t must show t h a t a t t h e t i m e t h e 
s e r v i c e s were rendered t h e y were l i k e l y t o be of s i g n i f i c a n t 
c u r a t i v e , p a l l i a t i v e , p r e v e n t i v e or r e s t o r a t i v e b e n e f i t . I_d. a t 
320-21: Michael D. Barlow, 38 Van Nat t a 196, 197-98 ( 1 9 8 6 ) . 
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I n October 1986 t h e Independent C h i r o p r a c t i c C o n s u l t a n t s 
b e l i e v e d t h a t d u r i n g a graduated r e l e a s e t o r e g u l a r work, 
c h i r o p r a c t i c t r e a t m e n t on a one time per week b a s i s would be 
a p p r o p r i a t e . I n December 1986 Dr. Duncan b e l i e v e d t h a t c l a i m a n t had 
reached a stage of maximum b e n e f i t from c h i r o p r a c t i c t r e a t m e n t and no 
ongoing t r e a t m e n t was reasonable or necessary. F u r t h e r m o r e , 
Dr. Duncan d i d not b e l i e v e t h a t such t r e a t m e n t was necessary t o 
m a i n t a i n c l a i m a n t i n a m e d i c a l l y s t a t i o n a r y s t a t u s . I n f a c t , 
Dr. Duncan expressed h i s concern t h a t c o n t i n u e d p a s s i v e t r e a t m e n t 
bore a s e r i o u s r i s k o f p e r p e t u a t i n g f u n c t i o n a l b e h a v i o r . Dr. D u f f 
a l s o expected t h a t c l a i m a n t would r e c e i v e no f u r t h e r b e n e f i t from 
c o n t i n u e d c h i r o p r a c t i c and/or medical t r e a t m e n t . 

Dr. G i l l , on the o t h e r hand, opined t h a t c l a i m a n t would 
s u f f e r e x a c e r b a t i o n s of h i s low back i n j u r y i n t he f u t u r e which would 
r e q u i r e p e r i o d s of i n t e n s i v e care above t h e g u i d e l i n e s . Dr. G i l l , 
however, d i d not address whether c u r r e n t c h i r o p r a c t i c t r e a t m e n t s are 
e i t h e r reasonable or necessary. A c c o r d i n g l y , we conclude t h a t 
c l a i m a n t has not e s t a b l i s h e d t h a t c h i r o p r a c t i c t r e a t m e n t s i n excess 
o f t h e D i r e c t o r ' s g u i d e l i n e s are e i t h e r reasonable or necessary. 

Cybex t e s t i n g 

The Referee concluded t h a t t h e Cybex t e s t i n g was not a 
procedure f o r c u r a t i v e t r e a t m e n t purposes and t h e r e f o r e upheld t h a t 
p o r t i o n o f t h e i n s u r e r ' s d e n i a l . We d i s a g r e e . 

Claimant must show t h a t a t the time the s e r v i c e s were 
rendered t h e y were l i k e l y t o be of s i g n i f i c a n t c u r a t i v e , p a l l i a t i v e , 
p r e v e n t i v e or r e s t o r a t i v e b e n e f i t . West v. SAIF, supra a t 320-21. 

Subsequent t o Dr. Duncan's o p i n i o n t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y , Dr. G i l l sent c l a i m a n t t o Dr. Bussanich f o r 
Cybex t e s t i n g t o a i d Dr. G i l l i n h i s judgment r e g a r d i n g c l a i m a n t ' s 
m e d i c a l l y s t a t i o n a r y s t a t u s . I t was a l s o meant t o f u r t h e r a s s i s t 
Dr. G i l l i n d e f i n i n g t h e r e s t r i c t i o n s which should be p l a c e d on 
c l a i m a n t ' s a c t i v i t i e s . We conclude t h a t such purposes were l i k e l y t o 
be o f s i g n i f i c a n t p r e v e n t i v e b e n e f i t t o c l a i m a n t s i n c e an a c c u r a t e 
d e t e r m i n a t i o n of c l a i m a n t ' s p h y s i c a l c a p a c i t i e s would l i k e l y p r e v e n t 
f u t u r e e x a c e r b a t i o n s of h i s low back c o n d i t i o n by p r o v i d i n g 
i n f o r m a t i o n t o s e t p r o p h y l a c t i c r e s t r i c t i o n s . T h e r e f o r e , t h e Cybex 
t e s t i n g was compensable. 

ORDER 

The Referee's o r d e r dated September 2, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e i n s u r e r ' s A p r i l 27, 
1987 d e n i a l t h a t denied payment of Cybex t e s t i n g i s s e t a s i d e . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed fee o f $800 f o r h i s 
e f f o r t s a t t h e h e a r i n g l e v e l and on Board review i n s e t t i n g a s i d e t h e 
i n s u r e r ' s d e n i a l o f the Cybex t e s t i n g , t o be p a i d by t h e i n s u r e r . 
That p o r t i o n of the d e n i a l t h a t denied c h i r o p r a c t i c t r e a t m e n t s i n 
excess o f t h e D i r e c t o r ' s g u i d e l i n e s i s a f f i r m e d . Claimant i s awarded 
a t o t a l o f 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t of t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r . The Board approves a c l i e n t - p a i d 
f e e , n ot t o exceed $778.50. 
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HARRY R. BOSTWICK, Claimant Own Motion 87-0657M 
Myrick, e t a l . , Claimant's Attorneys March 10, 1989 
Roberts, et a l . , Defense Attorneys Own Motion Order ' 

By l e t t e r dated A p r i l 14, 1988, CIGNA c l o s e d t h e above 
c l a i m under ORS 656.278. S h o r t l y t h e r e a f t e r , c l a i m a n t appealed 
t h e c l o s u r e t o t h e Board, c o n t e n d i n g h i s c o n d i t i o n was not 
m e d i c a l l y s t a t i o n a r y and t h a t he was e n t i t l e d t o compensation f o r 
permanent t o t a l d i s a b i l i t y . He a l s o requested t h a t CIGNA reopen 
h i s c l a i m f o r t he recommended t o t a l knee replacement s u r g e r y . 
CIGNA agreed t o accept r e s p o n s i b i l i t y f o r t h e recommended s u r g e r y , 
but asked t h e Board t o deny payment o f temporary d i s a b i l i t y 
b e n e f i t s as i t contends c l a i m a n t has removed h i m s e l f from t h e work 
f o r c e . 

A f t e r thorough review of the evidence, we conclude 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y as of March 28, 1988 and t h a t 
temporary d i s a b i l i t y b e n e f i t s were p r o p e r l y t e r m i n a t e d as o f t h a t 
d a t e . Dr. G i l s d o r f i n d i c a t e d on A p r i l 26, 1988 t h a t a l t h o u g h 
c l a i m a n t ' s e x a m i n a t i o n was b a s i c a l l y unchanged, h i s symptoms were 
i n c r e a s i n g t o t h e p o i n t where a t o t a l knee replacement was 
i n d i c a t e d . We conclude c l a i m a n t ' s c l a i m should be reopened f o r 
payment o f b e n e f i t s as of the date he i s h o s p i t a l i z e d f o r t h e 
proposed s u r g e r y . Claimant's e n t i t l e m e n t t o temporary d i s a b i l i t y 
b e n e f i t s i s n ot a s i g n i f i c a n t i s s u e t o us a t t h i s t i m e . Had we 
r u l e d t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d , he would have 
c o n t i n u e d t o r e c e i v e d i s a b i l i t y b e n e f i t s . The one month gap 
between c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y date and t h e 
recommendation f o r f u r t h e r s u r g e r y does not persuade us t o r e s o r t 
t o t h e d e c i s i o n i n C u t r i g h t v. Weyerhaeuser Company, 299 Or 290 
(1985) i n d e t e r m i n i n g c l a i m a n t ' s e n t i t l e m e n t t o temporary 
d i s a b i l i t y b e n e f i t s . We conclude t he payment o f temporary 
d i s a b i l i t y b e n e f i t s i s a p p r o p r i a t e . 

C l a i m a n t ' s r e q u e s t f o r permanent t o t a l d i s a b i l i t y must 
be denied as t h i s c l a i m was reopened under t he new own moti o n law 
which s i g n i f i c a n t l y l i m i t s our a u t h o r i t y under ORS 656.278. See 
O r v i l l e D. Shipman, 40 Van Na t t a 537 (1988). 

CIGNA's A p r i l 14, 1988 cl o s u r e , o f the c l a i m i s a f f i r m e d 
i n a l l r e s p e c t s . Claimant's c l a i m i s hereby reopened w i t h 
temporary d i s a b i l i t y b e n e f i t s t o commence the date c l a i m a n t i s 
h o s p i t a l i z e d f o r t h e recommended s u r g e r y and t o c o n t i n u e u n t i l 
c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage or i s 
m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . C l aimant's a t t o r n e y 
i s awarded 25% o f the a d d i t i o n a l compensation g r a n t e d by t h i s 
o r d e r , n o t t o exceed $750 as a reasonable a t t o r n e y ' s f e e . 
Reimbursement from t h e Reopened Claims Reserve i s a u t h o r i z e d t o 
the e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t he c l a i m s h a l l be c l o s e d by the i n s u r e r 
p u r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 
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CINDY L . BROOKS, C l a i m a n t WCB 86-09142 & 86-12672 
Apaco, I n c . , dba, SUNDAE'S WEST, E m p l o y e r March 10, 1989 
B i l l D. and S t e v e n Amick, E m p l o y e r s O r d e r on Re v i e w (Remanding) 
B r o t h e r s , Drew, e t a l . , C l a i m a n t ' s A t t o r n e y s 
R i c k B a r b e r ( S A I F ) , D e f e n s e A t t o r n e y 
C a r l D a v i s , A s s i s t a n t A t t o r n e y G e n e r a l 

B i l l D. Amick, an a l l e g e d noncomplying employer, r e q u e s t s 
r e v i e w of Referee H o l t a n ' s order t h a t d i s m i s s e d t h e employer's 
h e a r i n g r e q u e s t s c o n c e r n i n g : (1) the Department's order f i n d i n g him 
t o be a noncomplying employer; and (2) the SAIF C o r p o r a t i o n ' s 
acceptance, on Amick's b e h a l f , of c l a i m a n t ' s i n j u r y c l a i m . We 
r e v e r s e and remand f o r h e a r i n g . 

ISSUE 

1. Whether t he employer t i m e l y appealed t h e Workers' 
Compensation Department's order which found him t o be noncomplying a t 
the time of i n j u r y . 

2. I f t h e employer i s u l t i m a t e l y found t o be noncomplying, 
whether c l a i m a n t ' s i n j u r y c l a i m i s compensable. 

FINDINGS OF FACT 

On January 31, 1986, c l a i m a n t f i l e d a work e r s ' compensation 
c l a i m , a l l e g i n g t h a t a work r e l a t e d i n j u r y had o c c u r r e d on 
January 14, 1986. On May 20, 1986, by Proposed and F i n a l Order of 
the Workers' Compensation Department, t he employer was found t o be 
noncomplying from June 2, 1985 t o January 14, 1986. The r e c o r d does 
not r e f l e c t when the employer r e c e i v e d t h e Department's o r d e r . 
Subsequently, t h e SAIF C o r p o r a t i o n was d i r e c t e d t o process c l a i m a n t ' s 
c l a i m . The employer was n o t i f i e d t h a t i f he d i s a g r e e d w i t h the 
o r d e r , he had t h e r i g h t t o request a h e a r i n g w i t h i n 20 days. I n a 
l e t t e r t o t h e Workers' Compensation Department dated June 1 1 , 1986, 
th e employer requested a h e a r i n g on the i s s u e s o f whether he was a 
complying employer and the c o m p e n s a b i l i t y of the c l a i m . That request 
f o r h e a r i n g was r e c e i v e d by t h e Workers' Compensation Department on 
June 13, 1986. 

On J u l y 1, 1986, SAIF accepted c l a i m a n t ' s c l a i m . SAIF 
m a i l e d a copy of the "N o t i c e of Claim" acceptance t o t h e employer on 
J u l y 15, 1986. The a t t a c h e d cover l e t t e r i n f o r m e d him t h a t he had a 
r i g h t t o request a h e a r i n g w i t h i n 60 days i f he b e l i e v e d c l a i m a n t d i d 
not s u s t a i n a compensable i n j u r y w h i l e i n h i s employ. On 
September 10, 1986, t h e employer advised SAIF t h a t he was r e q u e s t i n g 
a h e a r i n g . His l e t t e r was r e c e i v e d by t h e Board on September 12, 
1986. The employer's two separate h e a r i n g r e q u e s t s were assigned 
s e p a r a t e WCB case numbers but were c o n s o l i d a t e d and s e t f o r h e a r i n g . 

On A p r i l 3, 1987, p r i o r t o h e a r i n g , c l a i m a n t f i l e d a 
"Motion t o Dismiss t he Employer's Request f o r Hearing" on t h e 
c o m p e n s a b i l i t y i s s u e . Claimant d i d not r a i s e t h e t i m e l i n e s s o f t h e 
employer's r e q u e s t f o r h e a r i n g on the Department's order as an 
i s s u e . The employer d i d not respond t o t h a t m o t i o n . The Referee 
concluded t h a t c l a i m a n t ' s motion a c c u r a t e l y s e t f o r t h t h e law and 
dis m i s s e d t h e employer's h e a r i n g request as t o both WCB case numbers. 

CONCLUSIONS OF LAW 

T i m e l i n e s s of employer's appeal 

A p a r t y seeking d i s m i s s a l has the burden of p r o v i n g t h e 
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d i s m i s s a l i s w a r r a n t e d . Tim J . M c A u l i f f e , 37 Van N a t t a 76 ( 1 9 8 5 ) . 
I n t h e p r e s e n t c a s e , t h e e v i d e n c e i s i n s u f f i c i e n t t o s u s t a i n 
c l a i m a n t ' s m o t i o n t o d i s m i s s . 

ORS 6 5 6 . 7 4 0 ( 1 ) s t a t e s t h a t : 

"A p e r s o n may c o n t e s t a p r o p o s e d o r d e r o f 
t h e d i r e c t o r d e c l a r i n g t h a t p e r s o n t o be a 
n o n c o m p l y i n g e m p l o y e r , . . . by f i l i n g w i t h 
t h e d e p a r t m e n t , w i t h i n 20 days o f r e c e i p t 
o f n o t i c e t h e r e o f , a w r i t t e n r e q u e s t f o r a 
h e a r i n g . Such a r e q u e s t need n o t be i n any 
p a r t i c u l a r f o r m , b u t s h a l l s p e c i f y t h e 
g r o u n d s upon w h i c h t h e p e r s o n c o n t e s t s t h e 
p r o p o s e d o r d e r o r a s s e s s m e n t . " ( E m p h a s i s 
a d d e d ) . 

On May 20, 1986, t h e W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t 
f o u n d t h e e m p l o y e r t o be n o n c o m p l y i n g f r o m June 2, 1985 t o 
J a n u a r y 14, 1986. The r e c o r d , h o wever, f a i l s t o r e f l e c t when t h e 
e m p l o y e r r e c e i v e d t h e D e p a r t m e n t ' s o r d e r . On June 13, 1986, t h e 
D e p a r t m e n t r e c e i v e d t h e e m p l o y e r ' s June 1 1 , 1986 r e q u e s t f o r 
h e a r i n g on t h e i s s u e o f w h e t h e r he was a c o m p l y i n g e m p l o y e r a t t h e 
t i m e o f c l a i m a n t ' s i n j u r y . 

S i n c e t h e r e c o r d does n o t r e f l e c t when t h e e m p l o y e r 
r e c e i v e d t h e D e p a r t m e n t ' s o r d e r , we c a n n o t d e t e r m i n e w h e t h e r t h e 
e m p l o y e r t i m e l y a p p e a l e d t h e D e p a r t m e n t ' s o r d e r o f n o n c o m p l i a n c e . 
T h e r e f o r e , we c a n n o t d e t e r m i n e w h e t h e r t h e R e f e r e e had 
j u r i s d i c t i o n t o r e v i e w t h e p r o p r i e t y o f t h a t o r d e r . A c c o r d i n g l y , 
we remand f o r f u r t h e r e v i d e n c e on t h i s i s s u e . ORS 6 5 6 . 2 9 5 ( 5 ) . 

C o m p e n s a b i l i t y 

W i t h o u t a f i n d i n g r e g a r d i n g t h e e m p l o y e r ' s s t a t u s as 
e i t h e r c o m p l y i n g or n o n c o m p l y i n g , we c a n n o t a d d r e s s t h e i s s u e o f 
c o m p e n s a b i l i t y s i n c e SAIF had a u t h o r i t y t o a c c e p t c l a i m a n t ' s 
i n j u r y c l a i m o n l y i f t h e e m p l o y e r was a c t u a l l y n o n c o m p l y i n g d u r i n g 
t h e p e r i o d i n q u e s t i o n . D e r r y b e r r y v . Pokey, 91 Or App 533, 536 
( 1 9 8 8 ) . On remand, t h e R e f e r e e s h o u l d a l s o a d d r e s s t h e i s s u e o f 
c o m p e n s a b i l i t y i n l i g h t o f t h e c o u r t ' s d e c i s i o n i n D e r r y b e r r y v . 
Pokey, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r o f d i s m i s s a l d a t e d J u l y 2 1 , 1987 i s 
v a c a t e d . T h i s m a t t e r i s remanded t o R e f e r e e H o l t a n f o r a h e a r i n g 
on t h e i s s u e s o f t i m e l i n e s s o f t h e e m p l o y e r ' s h e a r i n g r e q u e s t f r o m 
t h e P e p a r t m e n t ' s n o n c o m p l i a n c e o r d e r , t h e e m p l o y e r ' s c o m p l i a n c e 
s t a t u s , and t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . 

GLENN T. CALAWA, C l a i m a n t WCB 86-16442 & 86 - 0 5 0 7 5 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s March 10, 1989 
Cummins, e t a l . , D e f e n s e A t t o r n e y s O r d e r D e n y i n g M o t i o n t o A b a t e 

The i n s u r e r has moved t h e B o a r d f o r an o r d e r a b a t i n g o u r 
J a n u a r y 1 1 , 1989 O r d e r on Review, as amended F e b r u a r y 9, 1989, t h a t 
a f f i r m e d a R e f e r e e ' s o r d e r s e t t i n g a s i d e a p a r t i a l d e n i a l o f 
c l a i m a n t ' s h e r n i a t e d d i s c and r e s u l t i n g need f o r m e d i c a l t r e a t m e n t . 
S p e c i f i c a l l y , t h e i n s u r e r r e q u e s t s t h a t we a b a t e o u r p r i o r o r d e r s t o 
c o n s i d e r a p r o p o s e d a g r e e m e n t d e s i g n e d t o r e s o l v e t h i s m a t t e r , as w e l l 
as m a t t e r s c u r r e n t l y p e n d i n g i n WCB Case No. 8 7 - 0 2 6 6 1 . 
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FINDINGS 

On J a n u a r y 10, 1989, t h e i n s u r e r m a i l e d a p r o p o s e d 
s t i p u l a t i o n t o t h e B o a r d . On J a n u a r y 1 1 , 1989, t h e B o a r d i s s u e d i t s 
O r d e r on Review a f f i r m i n g t h e R e f e r e e ' s o r d e r . T h e r e a f t e r , t h e 
p r o p o s e d s t i p u l a t i o n was r e c e i v e d . 

On" J a n u a r y 20, 1989, t h e Bo a r d r e c e i v e d c l a i m a n t ' s c o u n s e l ' s 
r e q u e s t f o r an i n s u r e r - p a i d a t t o r n e y f e e , a c c o m p a n i e d by a s t a t e m e n t 
o f s e r v i c e s . On F e b r u a r y 1 , 1989, t h e i n s u r e r p e t i t i o n e d f o r j u d i c i a l 
r e v i e w o f t h e B o a r d ' s o r d e r . The i n s u r e r has a l s o moved t h e c o u r t f o r 
an o r d e r r e m a n d i n g t h e case t o t h e B o a r d . On F e b r u a r y 9, 1989, t h e 
Board i s s u e d an amended o r d e r , a d h e r i n g t o t h e p r i o r o r d e r and 
a w a r d i n g an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s on r e v i e w . 

CONCLUSIONS 

J u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r v e s t e d w i t h t h e C o u r t 
o f A p p e a l s upon t h e f i l i n g o f t h e i n s u r e r ' s a p p e a l . Inasmuch as t h e 
i n s u r e r had p e r f e c t e d i t s a p p e a l p r i o r t o t h e i s s u a n c e o f o u r amended 
o r d e r , o u r F e b r u a r y 9, 1989 o r d e r a d h e r i n g t o o u r J a n u a r y 1 1 , 1989 
o r d e r i s a n u l l i t y . 

We have p r e v i o u s l y h e l d t h a t i t i s p o s s i b l e t o w i t h d r a w an 
o r d e r a f t e r t h e f i l i n g o f a p e t i t i o n f o r j u d i c i a l r e v i e w . Dan,W. 
H e d r i c k , 38 Van N a t t a 208, 209 ( 1 9 8 6 ) . However, we e x e r c i s e t h i s 
a u t h o r i t y r a r e l y . R o n a l d D. C h a f f e e , 39 Van N a t t a 1135 ( 1 9 8 7 ) . 

Under t h e s e c i r c u m s t a n c e s , we d e c l i n e t o w i t h d r a w o u r 
J a n u a r y 1 1 , 1989 O r d e r on Review. The i s s u a n c e o f t h i s o r d e r n e i t h e r 
" s t a y s " o ur p r i o r o r d e r n o r e x t e n d s t h e t i m e f o r s e e k i n g r e v i e w . 
I n t e r n a t i o n a l Paper Company v. W r i g h t , 80 Or App 44 4 ( 1 9 8 6 ) ; F i s c h e r 
v. SAIF, 76 Or App 656 ( 1 9 8 5 ) . Our a p p r o a c h i s d e s i g n e d t o e n a b l e t h e 
c o u r t t o f u l l y a d d r e s s t h e i n s u r e r ' s p r e s e n t l y p e n d i n g m o t i o n f o r 
remand. S h o u l d t h e c o u r t c o n c l u d e t h a t remand i s an a p p r o p r i a t e 
a c t i o n , we s t a n d r e a d y t o e x p e d i t i o u s l y p r o c e e d w i t h o u r c o n s i d e r a t i o n 
o f ' t h e p r o p o s e d a g r e e m e n t . 

I T I S SO ORDERED. 

EDWARD.I. CRUMLEY, C l a i m a n t WCB 85-12902 
B u r t , Swanson, e t a ! . , C l a i m a n t ' s A t t o r n e y s March 10, 1989 
Schwabe, e t a l ., D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t 
o f A p p e a l s . C r u m l e y v. C o m b u s t i o n E n g i n e e r i n g , 92 Or App 439 
(JL.988) . The c o u r t has c o n c l u d e d t h a t c l a i m a n t i s e n t i t l e d t o an 
award o f . p e r m a n e n t t o t a l d i s a b i l i t y . C o n s e q u e n t l y , we have been 
i n s t r u c t e d t o award p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s . 

I n a c c o r d a n c e w i t h t h e c o u r t ' s mandate, c l a i m a n t i s 
awa r d e d p e r m a n e n t t o t a l d i s a b i l i t y , e f f e c t i v e A u g u s t 27, 1986. 
The i n s u r e r i s a u t h o r i z e d t o o f f s e t any p e r m a n e n t p a r t i a l 
d i s a b i l i t y b e n e f i t s p a i d a f t e r A u g u s t 27, 1986 a g a i n s t c l a i m a n t ' s 
award o f p e r m a n e n t t o t a l d i s a b i l i t y . 

I T IS SO ORDERED. 
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ROBERT L . DIEHR, C l a i m a n t WCB 86-15271 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s . March 10, 1989 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

R e v i e w e d by B o a r d Members J o h n s o n and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Tuhy's o r d e r t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s c o m p e n s a b l e 
p s y c h o l o g i c a l c l a i m was p r e m a t u r e l y c l o s e d ; and ( 2 ) d e c l i n e d t o 
c o n s i d e r c l a i m a n t ' s p s y c h o l o g i c a l a g g r a v a t i o n c l a i m . We a f f i r m . 

ISSUES 

1. Whether c l a i m a n t ' s c o m p e n s a b l e p s y c h o l o g i c a l c l a i m was 
p r e m a t u r e l y c l o s e d . 

2. I f c l a i m a n t ' s c o m p e n s a b l e p s y c h o l o g i c a l c l a i m was n o t 
p r e m a t u r e l y c l o s e d , w h e t h e r c l a i m a n t s u s t a i n e d an a g g r a v a t i o n o f t h a t 
c o n d i t i o n . 

FINDINGS OF FACT 

On November 30, 1982, c l a i m a n t c o m p e n s a b l y i n j u r e d h i s l o w 
back w h i l e l i f t i n g 100 pound f l o u r s a c k s . On F e b r u a r y 24, 1983, 
Dr. F r a n k s , n e u r o l o g i c a l s u r g e o n , p e r f o r m e d a l e f t L5-S1 d i s c e c t o m y . 
I n June 1983 Dr. F r a n k s f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y and on 
O c t o b e r 6, 1983, h i s c l a i m was i n i t i a l l y c l o s e d w i t h an award o f 15 
p e r c e n t u n s c h e d u l e d d i s a b i l i t y f o r i n j u r y t o h i s l o w b a c k . 

C l a i m a n t was u n a b l e t o r e t u r n t o h i s f o r m e r employment due 
t o a l a c k o f any j o b s w i t h i n h i s p h y s i c a l r e s t r i c t i o n s , w h i c h 
i n c l u d e d no l i f t i n g o r c a r r y i n g g r e a t e r t h a n 50 p o u n d s . T h e r e f o r e , 
i n J a n u a r y 1984 c l a i m a n t began an a u t h o r i z e d t r a i n i n g p r o g r a m i n 
t e l e p h o n e r e p a i r and r e f u r b i s h i n g . On F e b r u a r y 22, 1984, h o w e v e r , 
t h a t p r o g r a m was t e r m i n a t e d f o l l o w i n g c l a i m a n t ' s i n v o l v e m e n t i n a 
m o t o r v e h i c l e a c c i d e n t i n w h i c h he s u s t a i n e d l u m b a r and c e r v i c a l 
s t r a i n s . S u b s e q u e n t t o t h a t a c c i d e n t , c l a i m a n t began t o d r i n k 
a l c o h o l more h e a v i l y . On May 10, 1984, a second D e t e r m i n a t i o n O r d e r 
i s s u e d as a r e s u l t o f t h e t e r m i n a t i o n o f c l a i m a n t ' s v o c a t i o n a l 
a s s i s t a n c e . I t awarded him an a d d i t i o n a l 10 p e r c e n t u n s c h e d u l e d 
d i s a b i l i t y f o r a t o t a l o f 25 p e r c e n t . 

On J u l y 2, 1984, c l a i m a n t s u s t a i n e d a r i g h t knee i n j u r y 
w h i l e i n v o l v e d i n a second t r a i n i n g p r o g r a m i n c o o k i n g . C l a i m a n t 
s u f f e r e d a t e a r o f t h e p o s t e r i o r h o r n o f t h e r i g h t m e d i a l m e n i s c u s 
and u n d e r w e n t a r t h r o s c o p y and a m e d i a l m e n i s c e c t o m y o f t h e r i g h t 
k n ee. As a r e s u l t o f t h a t i n j u r y , c l a i m a n t s u s t a i n e d a m i n i m a l t o 
m i l d i m p a i r m e n t o f h i s r i g h t knee. 

D u r i n g t h e e a r l y p a r t o f 1984 c l a i m a n t began f e e l i n g s e v e r e 
d e p r e s s i o n as a r e s u l t o f h i s i n a b i l i t y t o f i n d e mployment w i t h i n h i s 
p h y s i c a l r e s t r i c t i o n s . T h i s d e p r e s s i o n was w o r s e n e d by h i s knee 
i n j u r y . A l s o a t t h a t t i m e , c l a i m a n t ' s use o f a l c o h o l and d r u g s 
i n c r e a s e d . I n September 1984, Dr. P i d g e o n , p s y c h i a t r i s t , d i a g n o s e d 
a n x i e t y and d e p r e s s i v e n e u r o s e s . I n J a n u a r y 1985, Dr. P a r v a r e s h , 
p s y c h i a t r i s t , d i a g n o s e d g e n e r a l i z e d a n x i e t y and s u b s t a n c e abuse w h i c h 
p r e c e d e d t h e a c c e p t e d i n d u s t r i a l i n j u r i e s and recommended p s y c h i a t r i c 
c a r e . 

I n December 1984 c l a i m a n t ' s a u t h o r i z e d t r a i n i n g p r o g r a m was 
t e r m i n a t e d s i n c e he was n o t e n r o l l e d and a c t i v e l y engaged i n t r a i n i n g . 
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On F e b r u a r y 7, 1985, t h e i n s u r e r d e n i e d c l a i m a n t ' s 
p s y c h o l o g i c a l c l a i m . 

On F e b r u a r y 26, 1986, a R e f e r e e f o u n d t h a t c l a i m a n t ' s back 
i n j u r y and s e q u e l a e were a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n and s e t a s i d e t h e i n s u r e r ' s d e n i a l o f t h a t 
c o n d i t i o n . 

On J u l y 30, 1986, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
t o t a l awards o f 30 p e r c e n t (96 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t . 
d i s a b i l i t y and 10 p e r c e n t (15 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
f o r l o s s o f h i s r i g h t l e g ( k n e e ) . 

On A u g u s t 5, 1986, c l a i m a n t was examined by Dr. C o t t o n , 
c l i n i c a l p s y c h o l o g i s t . Dr. C o t t o n d i a g n o s e d : ( 1 ) a t y p i c a l m i x e d 
p e r s o n a l i t y d i s o r d e r ; ( 2 ) p s y c h o l o g i c a l f a c t o r s a f f e c t i n g h i s 
p h y s i c a l c o n d i t i o n ; ( 3 ) m a j o r d e p r e s s i v e e p i s o d e s ; and ( 4 ) a l c o h o l 
and o t h e r d r u g d e p e n d e n c i e s . He r e p o r t e d t h a t c l a i m a n t was n o t 
p s y c h o l o g i c a l l y s t a t i o n a r y . 

On O c t o b e r 28, 1986, t h e i n s u r e r d e n i e d c l a i m a n t ' s 
p s y c h o l o g i c a l a g g r a v a t i o n c l a i m . 

On December 9, 1986, t h e Bo a r d a f f i r m e d t h e p r i o r R e f e r e e ' s 
d e c i s i o n t h a t c l a i m a n t ' s back i n j u r y and s e q u e l a e were a m a t e r i a l 
c o n t r i b u t i n g c a use o f h i s p s y c h i a t r i c c o n d i t i o n . 

On F e b r u a r y 5, 1987, a h e a r i n g was c o n v e n e d t o d e t e r m i n e 
t h e i s s u e s o f p r e m a t u r e c l a i m c l o s u r e and t h e a l l e g e d a g g r a v a t i o n o f 
c l a i m a n t ' s d e p r e s s i v e and a n x i e t y n e u r o s e s . T h a t h e a r i n g was 
c o n t i n u e d u n t i l A p r i l 27, 1987 f o r t h e p u r p o s e o f r e c e i v i n g 
a d d i t i o n a l e v i d e n c e . 

On F e b r u a r y 13, 1987, c l a i m a n t was a d m i t t e d t o t h e Oregon 
H e a l t h S c i e n c e s U n i v e r s i t y i n a s t a t e o f e x t r e m e d e l u s i o n a l 
p a r a n o i a . The a t t e n d i n g p h y s i c i a n d i a g n o s e d : ( 1 ) p s y c h o t i c 
d e p r e s s i o n ; ( 2 ) amphetamine p s y c h o s i s ; and ( 3 ) s c h i z o p h r e n i a . 

On F e b r u a r y 17, 1987, based on a two o r t h r e e y e a r h i s t o r y 
o f p a r a n o i a , d e p r e s s i v e a f f e c t and c l a i m a n t ' s o n g o i n g sense o f 
d i s a b i l i t y f r o m h i s back and knee i n j u r i e s , Dr. Denney, p s y c h i a t r i s t , 
d i a g n o s e d an a f f e c t i v e d i s t u r b a n c e s e c o n d a r y t o a p s y c h o t i c 
s yndrome. On March 7, 1987, Dr. Denney f u r t h e r a r t i c u l a t e d h i s 
d i a g n o s e s t o i n c l u d e : ( 1 ) o r g a n i c d e l u s i o n a l d i s o r d e r s e c o n d a r y t o 
amphetamine abuse; and ( 2 ) a d j u s t m e n t d i s o r d e r w i t h d e p r e s s e d mood. 

On A p r i l 17, 1987, Dr. P a r v a r e s h s t a t e d t h a t c l a i m a n t ' s 
p s y c h o t i c d i s o r d e r was t h e s o l e p r o d u c t o f d r u g a b u s e . 

On J u l y 30, 1986, when a D e t e r m i n a t i o n O r d e r i s s u e d 
a w a r d i n g c l a i m a n t a t o t a l o f 30 p e r c e n t u n s c h e d u l e d and 10 p e r c e n t 
s c h e d u l e d p e r m a n e n t d i s a b i l i t y , h i s d e p r e s s i v e and a n x i e t y n e u r o s e s 
were e x p e c t e d t o i m p r o v e f r o m f u r t h e r m e d i c a l t r e a t m e n t o r t h e 
pass a g e o f t i m e . 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s p s y c h i a t r i c c l a i m had 
been p r e m a t u r e l y c l o s e d . We a g r e e w i t h t h e R e f e r e e ' s u l t i m a t e 
d e c i s i o n ; b u t b e f o r e a d d r e s s i n g t h e i s s u e o f w h e t h e r o r n o t 
c l a i m a n t ' s c o m p e n s a b l e p s y c h o l o g i c a l c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f c l o s u r e , we f i r s t must d e c i d e what 
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c o n s t i t u t e s c l a i m a n t ' s c ompensable p s y c h o l o g i c a l c o n d i t i o n . On 
r e v i e w , t h e i n s u r e r a r g u e s t h a t t h e d o c t r i n e o f r e s j u d i c a t a does n o t 
bar us f r o m f i n d i n g t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n a t t h e 
t i m e o f c l o s u r e was n o t c o m p e n s a b l e . We d i s a g r e e . 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f 
c l a i m s and i s s u e s p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas S c h o o l 
D i s t r i c t v. W h i t e , 305 Or 48, 50, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . " C l a i m 
p r e c l u s i o n " i s t h e name f o r t h e p r e c l u s i v e e f f e c t o f a p r i o r 
a d j u c i c a t i o n on a c l a i m and " i s s u e p r e c l u s i o n " f o r t h e p r e c l u s i v e 
e f f e c t o f a p r i o r a d j u d i c a t i o n on an i s s u e . I d . ; R e s t a t e m e n t 
( S e c o n d ) o f J u d g m e n t s , i n t r o d u c t i o n a t 1-5 ( 1 9 8 2 ) . 

The r u l e o f c l a i m p r e c l u s i o n i s t h a t i f a c l a i m i s 
l i t i g a t e d t o f i n a l j u d g m e n t , t h e j u d g m e n t p r e c l u d e s a s u b s e q u e n t 
a c t i o n b e t w e e n t h e same p a r t i e s on t h e same c l a i m o r any p a r t 
t h e r e o f . I_d. a t s e c t i o n 17-19, 24; see a l s o C a r r v. A l l i e d P l a t i n g 
Co., 81 Or App 306, 309 ( 1 9 8 6 ) ; M i l l i o n v . SAI F , 45 Or App 1097, 
1102, r e v den 289 Or 337 ( 1 9 8 0 ) . 

The r u l e o f i s s u e p r e c l u s i o n i s t h a t i f an i s s u e o f f a c t o r 
l a w i s a c t u a l l y l i t i g a t e d and d e t e r m i n e d by a v a l i d and f i n a l 
j u d g m e n t and t h e d e t e r m i n a t i o n i s e s s e n t i a l t o t h e j u d g m e n t , t h e 
d e t e r m i n a t i o n i s c o n c l u s i v e i n a s u b s e q u e n t a c t i o n b e t w e e n t h e 
p a r t i e s , w h e t h e r on t h e same o r a d i f f e r e n t c l a i m . N o r t h Clackamas 
S c h o o l D i s t r i c t v . W h i t e , s u p r a , 305 Or a t 53; R e s t a t e m e n t ( S e c o n d ) 
o f Judgments s e c t i o n 27 (1982 ) . 

On F e b r u a r y 7, 1985, t h e i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n based upon m e d i c a l e v i d e n c e w h i c h 
i n d i c a t e d t h a t t h e c o n d i t i o n p r e e x i s t e d c l a i m a n t ' s November 30, 1982 
i n d u s t r i a l i n j u r y . 

T h a t d e n i a l was s u p p o r t e d by t h e o p i n i o n s o f D r s . P a r v a r e s h 
and Z i v i n . Dr. P a r v a r e s h d i a g n o s e d g e n e r a l i z e d a n x i e t y and s u b s t a n c e 
abuse and b e l i e v e d t h a t t h e s e c o n d i t i o n s - p r e c e d e d t h e a c c e p t e d 
i n d u s t r i a l i n j u r i e s . He f u r t h e r o p i n e d t h a t t h e F e b r u a r y 1984 m o t o r 
v e h i c l e a c c i d e n t i n w h i c h c l a i m a n t was i n v o l v e d was a m a t e r i a l 
c o n t r i b u t i n g f a c t o r i n t h e w o r s e n i n g o f t h o s e p r e e x i s t i n g 
p s y c h o l o g i c a l c o n d i t i o n s . Dr. Z i v i n o p i n e d t h a t t h e m e n t a l and 
e m o t i o n a l f a c t o r s r e s u l t i n g f r o m t h e m o t o r v e h i c l e a c c i d e n t p u s h e d 
c l a i m a n t i n t o h i s i n t e n s e a n x i e t y and d e p r e s s i v e r e a c t i o n s . He d i d 
n o t b e l i e v e t h a t c l a i m a n t ' s l ow back i n j u r y p r o d u c e d t h e p s y c h i a t r i c 
p i c t u r e , b u t r a t h e r t h a t c l a i m a n t ' s u n d e r l y i n g p e r s o n a l i t y f e a t u r e s 
d i d so. 

On F e b r u a r y 26, 1986, however, a p r i o r R e f e r e e s e t a s i d e 
t h e i n s u r e r ' s p s y c h i a t r i c d e n i a l by O p i n i o n and O r d e r . He r e l i e d 
upon t h e p e r s u a s i v e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s , 
D r s . P i d g e o n and F r a n k s , t o c o n c l u d e t h a t c l a i m a n t ' s back i n j u r y and 
i t s s e q u e l a e were a m a t e r i a l c o n t r i b u t i n g f a c t o r o f h i s p s y c h o l o g i c a l 
c o n d i t i o n . T h a t p s y c h o l o g i c a l c o n d i t i o n had p r e v i o u s l y been 
d i a g n o s e d by Dr. P i d g e o n as d e p r e s s i v e and a n x i e t y n e u r o s e s . 

The c o m p e n s a b i l i t y o f c l a i m a n t ' s a n x i e t y and d e p r e s s i o n 
n e u r o s e s was a c t u a l l y l i t i g a t e d t o f i n a l o r d e r . By v i r t u e o f t h e 
Boar d ' s a f f i r m a n c e o f t h e R e f e r e e ' s o r d e r , t h e c o m p e n s a b i l i t y o f t h e 
c o n d i t i o n i s t h e l a w o f t h e c a s e . M o r e o v e r , t h e R e f e r e e ' s f i n d i n g 
t h a t t h e i n j u r y and i t s s e q u e l a e were a m a t e r i a l c a use o f t h e 
c o n d i t i o n , c a l l e d " d e p r e s s i v e n e u r o s i s " , was e s s e n t i a l t o t h e 
r e s u l t . T h e r e f o r e , t h a t d e t e r m i n a t i o n i s c o n c l u s i v e i n t h i s 
s u b s e q u e n t a c t i o n b e t w e e n t h e p a r t i e s . The i n s u r e r c a n n o t now 
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a t t e m p t t o r e l i t i g a t e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s a n x i e t y and 
d e p r e s s i v e n e u r o s e s . 

The c o m p e n s a b i l i t y o f c l a i m a n t ' s p o s t - c l o s u r e c o n d i t i o n 
d i a g n o s e d a s : ( 1 ) p s y c h o t i c d e p r e s s i o n ; ( 2 ) amphetamine p s y c h o s i s ; 
and ( 3 ) s c h i z o p h r e n i a , h o wever, i s n o t b e f o r e u s . T h a t i s s u e was 
n e v e r r a i s e d by t h e i n s u r e r e i t h e r p r i o r t o o r a t h e a r i n g . The 
i s s u e s r a i s e d by t h e p a r t i e s a t h e a r i n g b e f o r e us a r e l i m i t e d t o 
p r e m a t u r e c l a i m c l o s u r e and t h e a g g r a v a t i o n o f c l a i m a n t ' s c o m p e n s a b l e 
p s y c h o l o g i c a l c o n d i t i o n . 

H a v i n g d e c i d e d t h a t r e s j u d i c a t a b a r s t h e i n s u r e r f r o m 
a t t e m p t i n g t o r e l i t i g a t e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s d e p r e s s i o n 
and a n x i e t y n e u r o s e s , we now t u r n t o t h e q u e s t i o n o f p r e m a t u r e c l a i m 
c l o s u r e . 

C l a i m s s h a l l n o t be c l o s e d n o r t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n t e r m i n a t e d i f t h e w o r k e r ' s c o n d i t i o n has n o t become 
m e d i c a l l y s t a t i o n a r y . ORS 6 5 6 . 2 6 8 ( 1 ) . An i n j u r e d w o r k e r w i l l be 
c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r m a t e r i a l i m p r o v e m e n t 
o f t h e c o m p e n s a b l e c o n d i t i o n w o u l d r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . A 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n s h o u l d be c o n s i d e r e d i n 
d e t e r m i n i n g w h e t h e r t h e c l a i m s h o u l d be c l o s e d . U t r e r a v . D e p t . o f 
G e n e r a l S e r v i c e s , 89 Or App 114, 116 ( 1 9 8 7 ) , c i t i n g R o gers v. 
T n - M e t , 75 Or App 470 ( 1 9 8 5 ) . 

I t i s c l a i m a n t ' s b u r d e n t o e s t a b l i s h t h a t he was n o t 
m e d i c a l l y s t a t i o n a r y when t h e c l a i m was c l o s e d . B r a d T. G r i b b l e , 37 
Van N a t t a 92 ( 1 9 8 5 ) . The r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e 
i s p r i m a r i l y a m e d i c a l q u e s t i o n based on c o m p e t e n t m e d i c a l e v i d e n c e . 
Harmon v. SAI F , 54 Or App 1 2 1 , 125 ( 1 9 8 5 ) . Changes i n c l a i m a n t ' s 
c o n d i t i o n w h i c h o c c u r s u b s e q u e n t t o t h e d a t e o f c l o s u r e a r e n o t t o be 
c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r a c l a i m was p r e m a t u r e l y c l o s e d . 
S c h e u n i n g v. J.R. S i m p l o t & Co., 84 Or App 622, 625 ( 1 9 8 7 ) . 

D u r i n g t h e e a r l y p a r t o f 1984 c l a i m a n t began f e e l i n g s e v e r e 
d e p r e s s i o n as a r e s u l t o f h i s i n a b i l i t y t o f i n d employment w i t h i n h i s 
p h y s i c a l - r e s t r i c t i o n s . T h a t d e p r e s s i o n was s u b s e q u e n t l y w o r s e n e d by 
t h e knee i n j u r y he i n c u r r e d d u r i n g v o c a t i o n a l r e h a b i l i t a t i o n 
e f f o r t s . D u r i n g t h e summer o f 1986 c l a i m a n t was a g a i n b e i n g 
c o n s i d e r e d f o r a v o c a t i o n a l r e h a b i l i t a t i o n p r o g r a m . 

On June 16, 1986, Dr. P a r v a r e s h r e p o r t e d t h a t i f c l a i m a n t 
d i d n o t w i s h t o be i n v o l v e d i n v o c a t i o n a l t r a i n i n g , h i s p s y c h i a t r i c 
c o n d i t i o n c o u l d be c o n s i d e r e d m e d i c a l l y s t a t i o n a r y and c l o s e d w i t h an 
i m p a i r m e n t r a t i n g o f 5 t o 10 p e r c e n t as a r e s u l t o f t h e a c c i d e n t a l 
i n j u r y o f November 30, 1982. On t h e o t h e r h a n d , Dr. P a r v a r e s h 
r e p o r t e d t h a t i f c l a i m a n t showed good m o t i v a t i o n t o be i n v o l v e d i n 
v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , t h e n he s h o u l d be p r o v i d e d w i t h a 
p e r i o d o f t h r e e t o s i x months o f s u p p o r t i v e p s y c h i a t r i c c a r e i n o r d e r 
t o f a c i l i t a t e h i s v o c a t i o n a l t r a i n i n g . ( E m p h a s i s a d d e d ) . W i t h o u t 
s u ch s e r v i c e s , Dr. P a r v a r e s h f e a r e d t h a t c l a i m a n t w o u l d n o t p e r s e v e r e 
and v o c a t i o n a l a s s i s t a n c e w o u l d p r o v e f r u i t l e s s . Dr. P a r v a r e s h 
e x p l a i n e d h i s r e c o m m e n d a t i o n f o r s u p p o r t i v e p s y c h i a t r i c c a r e as 
f o l l o w s : 

" . . . t h e r e a r e r e a l l y two o p t i o n s . One 
i s t o engage t h i s g e n t l e m a n i n o n g o i n g 
p s y c h i a t r i c c a r e and a t t h e same t i m e 
p r o v i d e him w i t h v o c a t i o n a l t r a i n i n g so 
t h a t he w i l l f i n d s u i t a b l e employment and 
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can g e t on w i t h h i s l i f e . ( E m p h a s i s 
a d d e d ) . T h i s can t a k e anywhere f r o m t h r e e 
t o s i x months p r o v i d i n g he i s a c t i v e l y 
p a r t i c i p a t i n g i n h i s v o c a t i o n a l t r a i n i n g a t 
t h e same t i m e . The p r o g n o s i s can be good 
i f enough m o t i v a t i o n i s em p l o y e d and e f f o r t 
p u t i n t o v o c a t i o n a l t r a i n i n g . " 

On J u l y 30, 1986, a D e t e r m i n a t i o n O r d e r awarded c l a i m a n t 
t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h June 16, 1986 and awarded 30 
p e r c e n t u n s c h e d u l e d and 10 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

On A u g u s t 5, 1986, s i x days a f t e r c l a i m c l o s u r e , 
Dr. C o t t o n had h i s f i r s t c o n t a c t w i t h c l a i m a n t . On September 30, 
1986, Dr. C o t t o n o p i n e d t h a t c l a i m a n t was n o t p s y c h i a t r i c a l l y 
s t a t i o n a r y and i n need o f o n g o i n g p s y c h i a t r i c t r e a t m e n t . However, 
s i n c e t h i s o p i n i o n a d d r e s s e d c l a i m a n t ' s c o n d i t i o n s u b s e q u e n t t o 
t h e d a t e o f c l o s u r e i t c a n n o t be c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n was s t a t i o n a r y a t t h e t i m e o f 
c l o s u r e . A l t h o u g h Dr. C o t t o n d i s c u s s e d c l a i m a n t ' s h i s t o r y o f 
p h y s i c a l i n j u r i e s w h i c h l e d t o h i s h e i g h t e n e d f r u s t r a t i o n , a n g e r , 
d e p r e s s i o n and a n x i e t y , Dr. C o t t o n ' s o p i n i o n r e g a r d i n g t h e 
m e d i c a l l y s t a t i o n a r y s t a t u s o f c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n 
d i d n o t speak t o t h e t i m e o f c l o s u r e , b u t r a t h e r s i x days a f t e r 
c l o s u r e . We d e c l i n e t o i n f e r more f r o m i t . 

C l a i m a n t s u f f e r e d f r o m a n x i e t y and d e p r e s s i v e n e u r o s e s 
due i n l a r g e p a r t t o h i s i n a b i l i t y t o f i n d work w i t h i n h i s 
p h y s i c a l r e s t r i c t i o n s . The p r o p o s e d p s y c h i a t r i c t r e a t m e n t , 
a l t h o u g h i n t e n d e d m e r e l y t o m a i n t a i n c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n t h r o u g h v o c a t i o n a l r e h a b i l i t a t i o n , was a l s o i n t e n d e d i n 
t h e l o n g r u n t o m a t e r i a l l y i m p r o v e c l a i m a n t ' s p s y c h i a t r i c 
c o n d i t i o n by e n a b l i n g c l a i m a n t t o r e e n t e r t h e l a b o r m a r k e t i n some 
c a p a c i t y . T h e r e f o r e , based upon t h e o p i n i o n s and r e c o m m e n d a t i o n s 
o f Dr. P a r v a r e s h , we a g r e e w i t h t h e R e f e r e e t h a t f u r t h e r m a t e r i a l 
i m p r o v e m e n t o f c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n c o u l d r e a s o n a b l y 
be e x p e c t e d f r o m p s y c h i a t r i c t r e a t m e n t , o r t h e passage o f t i m e . 

S i n c e we f i n d t h a t c l a i m a n t ' s p s y c h i a t r i c c l a i m was 
p r e m a t u r e l y c l o s e d by D e t e r m i n a t i o n O r d e r , t h e i s s u e o f w h e t h e r o r 
n o t c l a i m a n t s u b s e q u e n t l y s u f f e r e d an a g g r a v a t i o n o f h i s 
p s y c h i a t r i c c o n d i t i o n i s r e n d e r e d moot. 

ORDER 

The R e f e r e e ' s O r d e r on R e c o n s i d e r a t i o n d a t e d June 29, 
1987 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e 
o f $850, t o be p a i d by t h e i n s u r e r . The B o a r d a p p r o v e s a 
c l i e n t - p a i d f e e , n o t t o e x c e e d $222. 

ALBERT W. FRASER, C l a i m a n t WCB 86-08059 
Malagon & Moore, C l a i m a n t ' s A t t o r n e y s March 10, 1989 
B r i a n L. P o c o c k , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by B o a r d Members John s o n and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t p o r t i o n 
o f R e f e r e e M i c h a e l J o h n s o n ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r f u r t h e r c h i r o p r a c t i c t r e a t m e n t 
o f h i s low back c o n d i t i o n and remanded t h e c l a i m t o t h e e m p l o y e r f o r 
a c c e p t a n c e o f up t o one c h i r o p r a c t i c t r e a t m e n t p e r mont h . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r w h i c h a f f i r m e d a 
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D e t e r m i n a t i o n Order award o f 20 p e r c e n t (64 degrees) unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . The i s s u e s r a i s e d 
on review are med i c a l s e r v i c e s and e x t e n t o f unscheduled permanent 
d i s a b i l i t y . 

We modify on the medical s e r v i c e s i s s u e , and a f f i r m and 
adopt on t h e e x t e n t o f d i s a b i l i t y i s s u e . 

ISSUES 

1. P r o p r i e t y o f the employer's p r o s p e c t i v e d e n i a l o f 
f u r t h e r m edical s e r v i c e s r e l a t i n g t o the accepted i n j u r y c l a i m . 

2. Reasonableness and n e c e s s i t y of f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t f o r the accepted i n j u r y . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s low back on January 12, 
1980. The i n i t i a l d i a g n o s i s was a s p r a i n . The c l a i m was accepted 
f o r a d i s a b l i n g i n j u r y and c l o s e d by D e t e r m i n a t i o n Order on 
August 2 1 , 1985, w i t h an award of 20 p e r c e n t unscheduled permanent 
d i s a b i l i t y . Claimant r e t i r e d i n 1983. 

Claim a n t c o n t i n u e s t o exp e r i e n c e low back p a i n r a d i a t i n g 
i n t o t h e r i g h t l e g . He has t r e a t e d w i t h Dr. Mang, h i s t r e a t i n g 
c h i r o p r a c t o r s i n c e 1982. Treatment has been p a l l i a t i v e , n o t 
c u r a t i v e , and has c o n s i s t e d of m a n i p u l a t i v e t h e r a p y a p p r o x i m a t e l y 
once per month. Claimant sees Mang on an "as needed" b a s i s , u s u a l l y 
a f t e r some type o f o v e r e x e r t i o n . Treatment p r o v i d e s him r e l i e f from 
p a i n u n t i l he o v e r e x e r t s h i m s e l f a g a i n . R e l i e f has l a s t e d up t o two 
months. Treatment i s i n t e n d e d t o c o n t r o l m y o f a s c i a l p a i n syndrome i n 
the low back, r e s u l t i n g from t h e compensable i n j u r y . W i t h o u t 
t r e a t m e n t , c l a i m a n t ' s c o n d i t i o n w i l l worsen. 

On A p r i l 8, 1986, t h e employer i s s u e d t h e f o l l o w i n g d e n i a l 
of f u r t h e r t r e a t m e n t : 

" [ I ] t has been determined t h a t f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t i s n ot c o n s i d e r e d t o 
be reasonable or necessary as i t r e l a t e s t o 
your i n d u s t r i a l i n j u r y of January 12, 
1980. T h e r e f o r e , [ t h e employer] w i l l n o t 
be r e s p o n s i b l e f o r any t r e a t m e n t rendered 
a f t e r A p r i l 8, 1986. The g i v i n g of these 
reasons does not p r e c l u d e t h e r e being o t h e r 
reasons. " 

FINDINGS OF ULTIMATE FACT 

C h i r o p r a c t i c t r e a t m e n t p r o v i d e d t o c l a i m a n t was reasonable 
and . necessary t o h i s r e c o v e r y from t h e compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We agree w i t h t h e Referee's d e c i s i o n t o s e t a s i d e t h e 
employer's d e n i a l o f f u r t h e r c h i r o p r a c t i c t r e a t m e n t . However, we do 
not agree t h a t t h e employer's acceptance o f medical s e r v i c e s should 
be l i m i t e d t o one c h i r o p r a c t i c t r e a t m e n t per month. We mod i f y 
a c c o r d i n g l y . 
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P r o s p e c t i v e D e n i a l 

The d e n i a l h e r e i s p r o s p e c t i v e ; i t p u r p o r t s t o deny a l l 
f u t u r e t r e a t m e n t r e l a t i n g t o t h e a c c e p t e d c l a i m f o r a l o w back 
i n j u r y . By i s s u i n g t h e d e n i a l , t h e e m p l o y e r i s a t t e m p t i n g t o 
f o r e c l o s e c l a i m a n t p r o s p e c t i v e l y f r o m c l a i m i n g t h a t any t r e a t m e n t o f 
h i s c o m p e n s a b l e l o w back c o n d i t i o n i s r e a s o n a b l e and n e c e s s a r y . We 
have p r e v i o u s l y h e l d t h a t a p r o s p e c t i v e d e n i a l o f m e d i c a l s e r v i c e s . 
r e l a t i n g t o an a c c e p t e d c l a i m , w h i c h r e m a i n s i n a c c e p t e d s t a t u s , i s 
i n v a l i d . R o b e r t M. B r y a n t , 41 Van N a t t a 324 ( F e b r u a r y 23, 1 9 8 9 ) ; 
Thomas A. B e a s l e y , 37 Van N a t t a 1514, 151*6 ( 1 9 8 5 ) . We a d h e r e t o t h a t 
h o l d i n g h e r e . The d e n i a l i s v o i d . 

We e mphasize t h a t a d e n i a l o f m e d i c a l s e r v i c e s i s 
a p p l i c a b l e o n l y t o e x i s t i n g , c l a i m s f o r t h o s e s e r v i c e s . A c l a i m f o r 
m e d i c a l s e r v i c e s i s o r d i n a r i l y made i n t h e f o r m o f a m e d i c a l b i l l o r 
a r e q u e s t f o r a u t h o r i z a t i o n o f t r e a t m e n t . B i l l y J . Eubanks, 35 Van 
N a t t a 1 3 1 , 135 ( 1 9 8 3 ) . Where, as h e r e , t h e m e d i c a l s e r v i c e s " d e n i e d " 
have n o t y e t been r e n d e r e d and no r e q u e s t f o r a u t h o r i z a t i o n o f 
s e r v i c e s has been s u b m i t t e d , t h e d e n i a l i s m e a n i n g l e s s f o r l a c k o f an 
e x i s t i n g c l a i m . Such d e n i a l s do n o t h i n g more t h a n d i s s u a d e i n j u r e d 
w o r k e r s and h e a l t h c a r e p r o v i d e r s f r o m s e e k i n g c o m p e n s a t i o n f o r 
f u r t h e r t r e a t m e n t t o w h i c h t h e w o r k e r s a r e e n t i t l e d u n d e r ORS 
6 5 6 . 2 4 5 ( 1 ) . T h a t i s i m p e r m i s s i b l e . 

R e a s o n a b l e and N e c e s s a r y 

I n any e v e n t , we a r e p e r s u a d e d t h a t t h e c h i r o p r a c t i c 
t r e a t m e n t p r o v i d e d t o c l a i m a n t i s r e a s o n a b l e and n e c e s s a r y . I t i s 
u n d i s p u t e d t h a t t h e t r e a t m e n t i s p a l l i a t i v e . N e v e r t h e l e s s , m e d i c a l 
e x penses f o r p u r e l y p a l l i a t i v e p u r p o s e s a r e r e c o v e r a b l e where t h e y 
a r e n e c e s s a r i l y and r e a s o n a b l y i n c u r r e d i n t h e t r e a t m e n t o f an i n j u r y 
f o r w h i c h p e r m a n e n t p a r t i a l d i s a b i l i t y has been a w a r d e d . ORS 
6 5 6 . 2 4 5 ( 1 ) ; W e t z e l v. Goodwin B r o t h e r s , 50 Or App 1 0 1 , 108 ( 1 9 8 1 ) . 
C h i r o p r a c t i c t r e a t m e n t t h a t r e l i e v e s c l a i m a n t o f p a i n and e n a b l e s h i m 
t o work i s r e a s o n a b l e and n e c e s s a r y . West v. SAIF, 74 Or App 317, 
320-21 ( 1 9 8 5 ) ; Jose Y b a r r a , 40 Van N a t t a 5, 7 ( 1 9 8 8 ) . 

H e r e , t h e m e d i c a l e v i d e n c e i s d i v i d e d . Dr. Mang e x p l a i n e d 
t h a t m a n i p u l a t i v e t h e r a p y i s i n t e n d e d t o c o n t r o l m y o f a s c i a l p a i n 
syndrome i n t h e l o w b a c k , w h i c h i s e x a c e r b a t e d by p h y s i c a l a c t i v i t y . 
He s t a t e d t h a t c l a i m a n t i s r e s p o n d i n g w e l l t o t h e r a p y and t h a t , 
w i t h o u t t h e r a p y , c l a i m a n t ' s c o n d i t i o n w i l l w o r s e n , r e s u l t i n g i n t h e 
need f o r more f r e q u e n t t r e a t m e n t and p o s s i b l y f u r t h e r d i s a b i l i t y . 
C l a i m a n t a g r e e s t h a t t h e c h i r o p r a c t i c t r e a t m e n t i s b e n e f i c i a l . He 
c r e d i b l y t e s t i f i e d t h a t h i s p a i n i s r e l i e v e d a f t e r t r e a t m e n t and t h a t 
r e l i e f has l a s t e d up t o two m o n t h s . The p a i n o r d i n a r i l y r e t u r n s when 
he o v e r e x e r t s h i m s e l f . He sees Mang a p p r o x i m a t e l y once p e r m o n t h , on 
an "as needed" b a s i s . 

C o n t r a r y o p i n i o n s were o f f e r e d by a p a n e l a t I n d e p e n d e n t 
C h i r o p r a c t i c C o n s u l t a n t s ( I C C ) and by Dr. H o w e l l , an o s t e o p a t h . ICC 
and H o w e l l c o n d u c t e d i n d e p e n d e n t m e d i c a l e x a m i n a t i o n s i n March and 
O c t o b e r , 1986, r e s p e c t i v e l y . B o t h o p i n e d t h a t f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t i s n o t r e a s o n a b l e and n e c e s s a r y . However, we f i n d Mang's 
o p i n i o n more p e r s u a s i v e . As t r e a t i n g p h y s i c i a n , he had t h e b e s t 
o p p o r t u n i t y t o e v a l u a t e c l a i m a n t ' s c o n d i t i o n and h i s r e s p o n s e t o 
t r e a t m e n t ; t h e r e f o r e , h i s o p i n i o n i s g i v e n g r e a t e r w e i g h t . W e i l a n d 
v . SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . F u r t h e r , ICC and H o w e l l 
a p p a r e n t l y b e l i e v e d t h a t c l a i m a n t ' s symptoms were g e n u i n e and t h a t 
Mang's t r e a t m e n t r e d u c e d h i s symptoms. T h e r e i s no e v i d e n c e o f 
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f u n c t i o n a l o v e r l a y o r t h a t he i s m a l i n g e r i n g . C l a i m a n t r e c e i v e d 
t r e a t m e n t o n l y when needed. We a r e u n a b l e t o f i n d t h a t t r e a t m e n t has 
e n a b l e d c l a i m a n t t o w o r k , because he r e t i r e d i n 1983. N e v e r t h e l e s s , 
we do f i n d t h a t c h i r o p r a c t i c t r e a t m e n t has p r o v i d e d s u b s t a n t i a l , 
t h o u g h t e m p o r a r y , r e l i e f f r o m p a i n . We f u r t h e r r e l y on Mang's r e p o r t 
i n f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n w i l l w o r s e n w i t h o u t f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t . We f i n d , t h e r e f o r e , t h a t c h i r o p r a c t i c 
t r e a t m e n t i s r e a s o n a b l e and n e c e s s a r y t o c l a i m a n t ' s r e c o v e r y f r o m t h e 
c o m p e n s a b l e i n j u r y . See West v. SAIF, s u p r a . A c c o r d i n g l y , t r e a t m e n t 
i s c o m p e n s a b l e . 

F i n a l l y , we n o t e t h a t one t r e a t m e n t p e r month i s w e l l 
w i t h i n t h e g u i d e l i n e s i s s u e d by t h e W o r k e r s ' C o m p e n s a t i o n D i v i s i o n , 
w h i c h i d e n t i f y two o f f i c e v i s i t s p e r month as t h e u s u a l f r e q u e n c y o f 
m e d i c a l s e r v i c e s . OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1 1 , 1987, as r e c o n s i d e r e d on 
June 25, 1987, i s m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . The 
s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f m e d i c a l s e r v i c e s i s s e t a s i d e . The 
e m p l o y e r s h a l l pay a l l m e d i c a l b i l l s r e c e i v e d a f t e r t h e d a t e o f t h e 
d e n i a l u n l e s s s p e c i f i c a l l y d e n i e d w i t h i n t h e p e r i o d r e q u i r e d by l a w . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $500 f o r s e r v i c e s 
r e n d e r e d on B o a r d r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e , t o be 
p a i d by t h e e m p l o y e r . A c l i e n t - p a i d f e e , n o t t o e x c e e d $ 4 0 0 , ^ T s - ^ 
a p p r o v e d . 

EARL R. HALL, C l a i m a n t WCB 86-02464 
G a l t o n , e t a l . , C l a i m a n t ' s A t t o r n e y s March 10, 1989 
R o b e r t s j e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

R e v i e w e d by B o a r d Members J o h n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M u l d e r ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o g r a n t p e r m a n e n t t o t a l 
d i s a b i l i t y ; and ( 2 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y a ward f o r a l o w back i n j u r y f r o m 50 p e r c e n t (160 d e g r e e s ) , 
as awarded by a D e t e r m i n a t i o n O r d e r , t o 70 p e r c e n t (224 d e g r e e s ) . On 
r e v i e w , t h e i s s u e i s p e r m a n e n t t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s , w i t h t h e f o l l o w i n g 
a d d i t i o n s . 

C l a i m a n t was i n j u r e d on F e b r u a r y 25, 1985, when he s l i p p e d 
and f e l l f r o m a t r a i l e r t r u c k w h i l e e m p l o y e d as a d i e s e l t r u c k 
m e c h a n i c . As a r e s u l t o f t h e f a l l , c l a i m a n t i n j u r e d h i s l o w b a c k , 
s e e k i n g m e d i c a l t r e a t m e n t . Dr. F r a n k s , a n e u r o s u r g e o n , d i a g n o s e d a 
h e r n i a t e d l u m b a r d i s c . On A p r i l 18, 1985, c l a i m a n t u n d e r w e n t a 
l u m b a r l a m i n e c t o m y w i t h r e m o v a l o f a d i s c f r a g m e n t a t L 4 - 5 . 

On November 20, 1985, c l a i m a n t was d e c l a r e d m e d i c a l l y 
s t a t i o n a r y by Dr. F r a n k s . C l a i m a n t , h o w e v e r , c o n t i n u e d t o have 
c h r o n i c l o w back p a i n , w h i c h was w o r s e n e d by b e n d i n g , l i f t i n g , 
s t o o p i n g , t w i s t i n g , and p r o l o n g e d p o s t u r e s . He i s s p e c i f i c a l l y 
r e s t r i c t e d f r o m l i f t i n g o v e r 35 p o u n d s . F u r t h e r , he has s u b s t a n t i a l 
d i f f i c u l t i e s w i t h s i t t i n g , r i d i n g , and w a l k i n g . C l a i m a n t i s c a p a b l e 
o f w o r k i n g an e i g h t h o u r day i n a l i g h t d u t y p o s i t i o n . 

A t t h e t i m e o f h e a r i n g c l a i m a n t was 57 y e a r s o l d . H i s 
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f o r m a l e d u c a t i o n c o n s i s t s o f a e l e v e n t h g r a d e e d u c a t i o n . C l a i m a n t 
has had t r a i n i n g i n t h e m e c h a n i c t r a d e , and p o s s e s s e s s k i l l s as a c a r 
and t r u c k m e c h a n i c . He has p e r f o r m e d t h i s t r a d e f o r 25 y e a r s . 

Two D e t e r m i n a t i o n O r d e r s have i s s u e d f o r c l a i m a n t ' s 
i n j u r y . The f i r s t , on J a n u a r y 29, 1986, awarded c l a i m a n t 30 p e r c e n t 
(96 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s l o w 
b a c k . The s e c o n d , on December 12, 1986, awarded an a d d i t i o n a l 20 
p e r c e n t (64 d e g r e e s ) , f o r a t o t a l o f 50 p e r c e n t (160 d e g r e e s ) f o r h i s 
l o w b a c k . 

I m m e d i a t e l y p r i o r t o h e a r i n g , t h e e m p l o y e r a t i n j u r y 
o f f e r e d c l a i m a n t a m o d i f i e d p o s i t i o n as a l i g h t d u t y u t i l i t y 
m e c h a n i c . C l a i m a n t d i d n o t a c c e p t t h e p o s i t i o n . A t t h e b e g i n n i n g o f 
c l o s i n g a r g u m e n t s a t h e a r i n g , t h e o f f e r was r e s c i n d e d by t h e e m p l o y e r . 

ULTIMATE FINDINGS OF FACT 

C o n s i d e r i n g h i s p h y s i c a l i m p a i r m e n t s and n o n m e d i c a l 
f a c t o r s , c l a i m a n t i s c a p a b l e o f p e r f o r m i n g l i g h t d u t y work on a 
f u l l - t i m e b a s i s . As a r e s u l t o f h i s co m p e n s a b l e i n j u r y , c l a i m a n t has 
s u f f e r e d p e r m a n e n t i m p a i r m e n t i n t h e m o d e r a t e r a n g e . , 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t p e r m a n e n t l y 
t o t a l l y d i s a b l e d , as a r e s u l t o f h i s co m p e n s a b l e 1985 l o w back, 
i n j u r y . He s p e c i f i c a l l y f o u n d c l a i m a n t c a p a b l e o f f u l l - t i m e l i g h t 
d u t y w o r k . F u r t h e r , he c o n c l u d e d c l a i m a n t had c o n s i d e r a b l e s k i l l s 
and c a p a b i l i t i e s . Based on t h e m e d i c a l r e c o r d and v o c a t i o n a l 
r e h a b i l i t a t i o n r e p o r t s , he f o u n d t h a t c l a i m a n t was a b l e t o s e l l h i s 
s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y n o r m a l l a b o r m a r k e t . 
The R e f e r e e a l s o f o u n d p e r s u a s i v e , t h e f a c t t h a t c l a i m a n t was 
o f f e r e d , and t h a t he r e f u s e d , a j o b o f f e r f o r a s p e c i a l l y c r e a t e d 
p o s i t i o n f r o m h i s e m p l o y e r a t i n j u r y . 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t i s n o t e n t i t l e d t o 
an award o f p e r m a n e n t t o t a l d i s a b i l i t y . However, we d i s a g r e e w i t h 
t h a t p o r t i o n o f h i s a n a l y s i s t h a t f i n d s c l a i m a n t ' s r e f u s a l o f t h e 
e m p l o y e r ' s j o b o f f e r t o be e v i d e n c e o f l a c k o f m o t i v a t i o n . 

To e s t a b l i s h p e r m a n e n t t o t a l d i s a b i l i t y , c l a i m a n t must 
p r o v e t h a t he i s u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . W i l s o n v. W e y e r h a e u s e r , 30 Or App 403 ( 1 9 7 7 ) . Permanent 
t o t a l d i s a b i l i t y may be e s t a b l i s h e d t h r o u g h m e d i c a l e v i d e n c e o f 
p h y s i c a l i n c a p a c i t y , o r t h r o u g h t h e " o d d - l o t " d o c t r i n e , u n d e r w h i c h a 
d i s a b l e d p e r s o n may r e m a i n c a p a b l e o f p e r f o r m i n g work o f some k i n d , 
b u t s t i l l be p e r m a n e n t l y d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l and 
n o n m e d i c a l d i s a b i l i t i e s w h i c h e f f e c t i v e l y f o r e c l o s e h i m f r o m g a i n f u l 
e m p l o y m e n t . Welch v.. B a n i s t e r P i p e l i n e , 70 Or App 699, 701 (1984 ) . 

The n o n m e d i c a l f a c t o r s t o be c o n s i d e r e d i n an " o d d - l o t " 
a n a l y s i s i n c l u d e age, e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , 
m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n , as w e l l as t h e c o n d i t i o n s o f 
t h e l a b o r m a r k e t . W e l c h , s u p r a , 70 Or App a t 7 0 1 ; L i v e s a y v . S A I F , 
55 Or App 390, 394 ( 1 9 8 1 ) . Because a p p l i c a t i o n o f an " o d d - l o t " 
a n a l y s i s p r e s u p p o s e s some c a p a c i t y f o r e m p l o y m e n t , an i n j u r e d w o r k e r 
i s s t a t u t o r i l y r e q u i r e d t o make r e a s o n a b l e e f f o r t s t o f i n d w o r k , 
a l t h o u g h he need n o t engage i n j o b s e e k i n g a c t i v i t i e s t h a t , i n a l l 
p r a c t i c a l i t y , w o u l d be f u t i l e . ORS 656.206; SAIF v. Simpson, 88 Or 
App 638, 641 ( 1 9 8 7 ) ; W e l c h , s u p r a , 70 Or App a t 7 0 1 . 
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C l a i m a n t M S n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d based on 
p h y s i c a l f a c t o r s a i o r i e ' . : : Dr. F r a n k s , c l a i m a n t ' s l o n g - t i m e t r e a t i n g 
n e u r o s u r g e o n , l i m i t e d c l a i m a n t t o l i f t i n g 35 pounds on an o c c a s i o n a l 
b a s i s . A l t h o u g h he o p i n e d t h a t c l a i m a n t was u n a b l e t o do t h e work o f 
a heavy d u t y d i e s e l j o u r n e y m a n t r u c k m e c h a n i c , he a l s o c o n c l u d e d t h a t 
c l a i m a n t was a b l e t o work e i g h t h o u r s a day i n a l i g h t t o s e d e n t a r y 
p o s i t i o n . He d e t e r m i n e d t h a t c l a i m a n t was m o d e r a t e l y p e r m a n e n t l y 
i m p a i r e d . '•'•[ ; 

T h e r e a r e no c o n t r a d i c t i n g m e d i c a l o p i n i o n s . C o n s u l t i n g 
n e u r o s u r g e o n , Dr. Rosenbaum, a s s e s s e d l o s s o f f u n c t i o n r e g a r d i n g t h e 
l u m b a r s p i n e as m i l d l y m o d e r a t e due t o t h e i n j u r y . He a l s o 
recommended c l a i m a n t a v o i d any o c c u p a t i o n w h i c h w o u l d r e q u i r e h e a v y 
b e n d i n g , l i f t i n g , o r t w i s t i n g ; and w h i c h w o u l d a l l o w f o r p o s t u r a l 
c h anges . 

We f u r t h e r c o n c l u d e t h a t when c l a i m a n t ' s p h y s i c a l 
d i s a b i l i t i e s a r e c o m bined w i t h h i s s o c i a l and v o c a t i o n a l f a c t o r s , he 
has n o t e s t a b l i s h e d p e r m a n e n t t o t a l d i s a b i l i t y u n d e r t h e " o d d - l o t " 
d o c t r i n e . We a r e p e r s u a d e d t h a t he p o s s e s s e s s u f f i c i e n t p h y s i c a l 
c a p a b i l i t i e s , work e x p e r i e n c e , and v o c a t i o n a l t r a i n i n g t o a c h i e v e a 
s u c c e s s f u l r e t u r n t o t h e work f o r c e . 

C l a i m a n t i s a t t h e v o c a t i o n a l l y advanced age o f 57 y e a r s 
o l d . F u r t h e r , he has l i m i t e d f o r m a l e d u c a t i o n . However, t h e s e 
n e g a t i v e s o c i a l and v o c a t i o n a l f a c t o r s , a r e o f f s e t by c l a i m a n t ' s 
e x t e n s i v e e x p e r i e n c e and k n o w l e d g e o f t h e m e c h a n i c t r a d e . 

C l a i m a n t ' s c u r r e n t v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r , 
Mr. A l v e r s o n , t e s t i f i e d t h a t t h e r e were l i g h t d u t y p o s i t i o n s 
a v a i l a b l e t h a t c l a i m a n t c o u l d do, p r o v i d e d c l a i m a n t c o u l d s i t o r 
s t a n d a t w i l l , and no s t o o p i n g o r b e n d i n g w o u l d be r e q u i r e d . 
S p e c i f i c a l l y , he f e l t c l a i m a n t c o u l d do bench w o r k , p a r k i n g l o t 
a t t e n d a n t , s e c u r i t y w o r k , and r e t a i l s a l e s . Mr. Ross, a n o t h e r 
v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r who has w o r k e d w i t h c l a i m a n t , 
a g r e e d t h a t c l a i m a n t was e m p l o y a b l e . Mr. Ross i d e n t i f i e d s e v e r a l 
p o s i t i o n s i n t h e m e c h a n i c ' s t r a d e w h i c h met c l a i m a n t ' s p h y s i c a l 
l i m i t a t i o n o f w o r k i n g an e i g h t h o u r day i n a l i g h t d u t y j o b . 

A c c o r d i n g l y , c l a i m a n t ' s c o n d i t i o n does n o t s a t i s f y t h e 
d e f i n i t i o n o f p e r m a n e n t t o t a l d i s a b i l i t y . ORS 656 . 2 0 6 ( 1 ) ( a ) . 
T h e r e f o r e , i t i s u n n e c e s s a r y t o r e a c h and d e c i d e , as t h e R e f e r e e d i d 
i n t h i s c a s e , t h e i s s u e o f w h e t h e r o r n o t c l a i m a n t s u f f i c i e n t l y 
d e m o n s t r a t e d t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l employment i n 
o r d e r t o q u a l i f y f o r p e r m a n e n t t o t a l d i s a b i l i t y s t a t u s . W i l e y v . 
S A I F , 77 Or App 486, 491 ( 1 9 8 6 ) . R e g a r d l e s s o f w h e t h e r o r n o t 
c l a i m a n t was w i l l i n g t o seek r e g u l a r g a i n f u l e m p l o y m e n t , o r t h a t he 
made r e a s o n a b l e a t t e m p t s t o do s o , we do n o t c o n s i d e r c l a i m a n t t o be 
so d i s a b l e d t h a t s u c h e f f o r t s w o u l d have been f u t i l e . 

However, i n so d e c i d i n g , i t s h o u l d be n o t e d t h a t we do n o t 
r e l y on t h e f a c t t h a t c l a i m a n t d i d n o t a c c e p t t h e p r o f f e r e d p o s i t i o n 
o f l i g h t - d u t y u t i l i t y m e c h a n i c . T h i s j o b was a c r e a t e d p o s i t i o n , i n 
t h a t t h e emDlover d e s i a n e d a S D e c i a l l v b u i l t work bench t o 



A c c o r d i n g l y , c l a i m a n t has f a i l e d t o p r o v e by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e , e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y r e s u l t i n g f r o m t h e compe n s a b l e 1985 low back i n j u r 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A u g u s t 4, 1987, i s a f f i r m e d , 
c l i e n t - p a i d f e e , i s a p p r o v e d , n o t t o ex c e e d $160. 

HARRY F. JAMES, C l a i m a n t WCB 84-07016 
W.D. B a t e s , J r . , C l a i m a n t ' s A t t o r n e y March 10, 1989 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

R e v i e w e d by B o a r d Members Joh n s o n and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S e i f e r t ' s o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n O r d e r w h i c h had c l a i m a n t 15 p e r c e n t (48 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a back i n j u r y . On 
r e v i e w , t h e s o l e i s s u e i s e x t e n t o f u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s " w i t h t h e e x c e p t i o n o f 
t h e f i r s t f u l l p a r a g r a p h o f Page 4 o f t h e O p i n i o n and O r d e r , as 
w e l l as t h e f o l l o w i n g p a r a g r a p h . I n a d d i t i o n , we make t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

I n May 1984, c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h 
l i m i t a t i o n s o f no heavy o r r e p e t i t i v e l i f t i n g o r c a r r y i n g and no 
c r e e p i n g , c r a w l i n g , b e n d i n g , s t o o p i n g , o r t u r n i n g . These 
r e s t r i c t i o n s were based on s u b j e c t i v e c o m p l a i n t s , n o t o b j e c t i v e 
f i n d i n g s . 

C l a i m a n t has had i n t e r m i t t e n t d i f f i c u l t i e s w i t h h i s back 
d a t i n g back t o 1963. A t t h e p r e s e n t t i m e , he i s a b l e t o do wo r k 
a t a medium l e v e l , has a p r e e x i s t i n g m i l d d e g e n e r a t i v e d i s c 
d i s e a s e i n t h e l u m b o s a c r a l a r e a o f t h e b a c k , and i s n o t a 
c a n d i d a t e f o r s u r g e r y . 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n p r e d a t e s h i s 
i n d u s t r i a l i n j u r y , and i s d i a g n o s e d as a h i s t r i o n i c p e r s o n a l i t y 
d i s o r d e r , w i t h a s s o c i a t e d p s e u d o l o g i a f a n t a s t i c a , and p s y c h o g e n i c 
p a i n d i s o r d e r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t c a u s a l l y 
r e l a t e d t o t h e i n d u s t r i a l i n j u r y . 

As a r e s u l t o f h i s comp e n s a b l e l o w back i n j u r y , c l a i m a n t 
has i n c u r r e d p e r m a n e n t i m p a i r m e n t i n t h e m i n i m a l r a n g e . 

CONCLUSIONS OF LAW 



C l a i m a n t ; a r g u e s t h a t h i s p s y c h o l o g i c a l c o n d i t i o n i s a 
r e s u l t o f t h e i n d u s t r i a l 1 i n j u r y , and t h u s s h o u l d be a f a c t o r 
c o n s i d e r e d i n r a t i n g h i s p e r m a n e n t i m p a i r m e n t . I n s u p p o r t o f t h i s 
c o n t e n t i o n , he r e l i e s on t h e o p i n i o n o f Dr. T o o b e r t , h i s c u r r e n t 
t r e a t i n g p s y c h o l o g i s t , who c a u s a l l y r e l a t e s t h e p s y c h o l o g i c a l 
c o n d i t i o n t o c l a i m a n t ' s i n d u s t r i a l i n j u r y . We f i n d , h o w ever, 
Dr. T o o b e r t ' s o p i n i o n t o be based on an i n a c c u r a t e and i n c o m p l e t e 
h i s t o r y . H i s o p i n i o n i s based on a r e c i t a t i o n o f c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s w h i c h a r e i n c o n s i s t e n t w i t h t h e m e d i c a l 
h i s t o r y ' i n t h e r e c o r d . A c c o r d i n g l y , we f i n d h i s o p i n i o n n o t . 
p e r s u a s i v e . M i l l e r v . G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 
476 ( 1 9 7 7 ) . 

D r . G a r d n e r and Dr. H o l l a n d b o t h o p i n e t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n p r e d a t e s h i s i n d u s t r i a l i n j u r y , and t h a t 
t h e p s y c h o l o g i c a l c o n d i t i o n has no c a u s a l r e l a t i o n s h i p t o t h e 
i n d u s t r i a l i n j u r y . U n l i k e Dr. T o o b e r t ' s o p i n i o n , t h e s e o p i n i o n s 
w e r e based on a c o m p l e t e and a c c u r a t e m e d i c a l h i s t o r y . We f i n d 
t h e w e l l - r e a s o n e d o p i n i o n s o f D r s . G a r d n e r and H o l l a n d 
p e r s u a s i v e . Somers v. SAI F , 77 Or App 259 ( 1 9 8 6 ) . A c c o r d i n g l y , 
we f i n d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n n o t c a u s a l l y r e l a t e d t o 
h i s i n d u s t r i a l i n j u r y . T h e r e f o r e , i t i s n o t a f a c t o r c o n s i d e r e d 
i n r a t i n g c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , we 
c o n s i d e r h i s p e r m a n e n t p h y s i c a l i m p a i r m e n t , i n c l u d i n g t h a t c a u s e d 
by h i s d i s a b l i n g p a i n , and a l l r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s s e t f o r t h i n OAR 436-30-380 e_t s e q . We a p p l y t h e s e r u l e s 
as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . H a r w e l l . v . 
A r g o n a u t I n s u r a n c e Co, 296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o v. F r e d N. 
Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . We a g r e e w i t h t h e R e f e r e e 
t h a t a 15 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a ward 
a d e q u a t e l y c o m p e n s a t e s c l a i m a n t f o r h i s c o m p e n s a b l e back i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 28, 1987 i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o e x c e e d $864, i s a p p r o v e d . 

CHARLES D. KN0WLT0N, C l a i m a n t WCB 86-14360 
J e r r y G a s t i n e a u , C l a i m a n t ' s A t t o r n e y March 10, 1989 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by B o a r d Members Joh n s o n and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Brown's o r d e r w h i c h f o u n d t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d by 
t h e D e t e r m i n a t i o n O r d e r d a t e d March 12, 1987. We a f f i r m . 

ISSUE 

The i s s u e on r e v i e w i s p r e m a t u r e c l o s u r e . 

FINDINGS 

C l a i m a n t , 44 y e a r s o f age a t h e a r i n g , was e m p l o y e d as a gas 
s t a t i o n a t t e n d a n t . On A p r i l 1 1 , 1986, he s t e p p e d o f f t h e gas pump 
i s l a n d i n t o a p a t c h o f o i l . He f e l l o n t o h i s b u t t o c k s and l e f t work 
s h o r t l y t h e r e a f t e r t o see Dr. F r a n k , o s t e o p a t h . 

F r a n k d i a g n o s e d a l u m b a r s t r a i n , and r e l e a s e d c l a i m a n t f o r 
work on A p r i l 23, 1986. He f o u n d no p e r m a n e n t p h y s i c a l i m p a i r m e n t . 
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He was r e l e a s e d f o r work on May 9, 1986, a l t h o u g h F r a n k d i d n o t f e e l 
he was y e t m e d i c a l l y s t a t i o n a r y . On May 13, 1986, c l a i m a n t r e t u r n e d 
t o F r a n k because o f p a i n and m u s c l e spasm i n h i s l o w e r b a c k . • He 
d i a g n o s e d s e v e r e l u m b a r s a c r a l s t r a i n w i t h s o m a t i c d y s f u n c t i o n . 

C l a i m a n t d i d n o t show up f o r an a p p o i n t m e n t w i t h F r a n k on 
J u l y 1 1 , 1986, b u t came i n on J u l y 29, t o r e p o r t s e v e r e p a i n a f t e r 
e x e r t i o n . D r . F r a n k t o o k him o f f work f o r two weeks o r u n t i l he 
c o u l d be e x a mined by Dr. P o t t e r , an o r t h o p e d i c s u r g e o n . P o t t e r 
e x a m i n e d him on A u g u s t 25, 1986. He recommended p h y s i c a l t h e r a p y and 
home t r a c t i o n . He t o o k c l a i m a n t o f f work f o r two weeks. 

When c l a i m a n t a g a i n saw Dr. P o t t e r on September 8, 1986, 
c l a i m a n t c o u l d f l e x and t o u c h h i s f i n g e r t i p s t o t h e f l o o r . P o t t e r 
f e l t he was much i m p r o v e d and r e l e a s e d h i m t o l i g h t w o r k . He o r d e r e d 
an EMG s t u d y on September 29. T h i s was p e r f o r m e d by Dr. D i c k e r m a n on 
O c t o b e r 2, 1986. D i c k e r m a n f o u n d no e v i d e n c e o f n e u r o l o g i c a l 
i m p a i r m e n t . 

On O c t o b e r 13, 1986, P o t t e r r e l e a s e d c l a i m a n t t o 
l i g h t / m e d i u m w o r k . C l a i m a n t t h e n r e q u e s t e d Dr. M c l l v a i n e , 
c h i r o p r a c t o r , as h i s t r e a t i n g p h y s i c i a n . On November 2 1 , 1986, 
M c l l v a i n e r e p o r t e d t h a t c l a i m a n t had shown l i t t l e o r no i m p r o v e m e n t 
and t h a t he c o u l d n o t p r e d i c t a d a t e when c l a i m a n t w o u l d be m e d i c a l l y 
s t a t i o n a r y . 

On December 30, 1986, M c l l v a i n e r e p o r t e d t h a t c l a i m a n t ' s 
p r o g r e s s has been "on t h e u n r e m a r k a b l e s i d e . " A t t h i s t i m e , 
M c l l v a i n e had t r e a t e d c l a i m a n t a p p r o x i m a t e l y t h r e e t i m e s p e r week 
t h r o u g h December, 1986. 

C l a i m a n t was e x a mined by Dr. V e r s t e e g , o r t h o p e d i c s u r g e o n , 
on J a n u a r y 9, 1987. V e r s t e e g n o t e d t h a t c l a i m a n t " f e e l s he has n o t 
s i g n i f i c a n t l y c h a n ged" compared t o two o r t h r e e months ago. V e r s t e e g 
c o n s i d e r e d him m e d i c a l l y s t a t i o n a r y , a l t h o u g h he recommended i n h i s 
r e p o r t a r e h a b i l i t a t i o n p r o g r a m . He c o n s i d e r e d f u r t h e r c h i r o p r a c t i c 
c a r e t o be p a l l i a t i v e . 

On J a n u a r y 18, 1987, M c l l v a i n e r e p o r t e d t h a t c l a i m a n t was 
r e p o r t i n g numbness i n h i s r i g h t l e g and had t r o u b l e s i t t i n g . He f e l t 
any l i g h t d u t y w o u l d have t o a f f o r d t h e o p p o r t u n i t y t o change 
p o s i t i o n s as r e q u i r e d . 

On J a n u a r y 27, 1987, Dr. M c l l v a i n e t o l d t h e i n s u r e r t h a t he 
d i d n o t c o n c u r w i t h Dr. V e r s t e e g ' s r e p o r t o f J a n u a r y 9, 1987. 

On F e b r u a r y 23, 1987, c l a i m a n t was e x a m i n e d by t h e 
O r t h o p a e d i c C o n s u l t a n t s . They f o u n d c l a i m a n t t o be m e d i c a l l y 
s t a t i o n a r y and a b l e t o r e t u r n t o h i s j o b . They n o t e d t h a t c l a i m a n t 
"has n o t b e n e f i t e d f r o m h i s c h i r o p r a c t i c t r e a t m e n t and has a d m i t t e d 
t h i s h i m s e l f . " 

A f t e r r e c e i v i n g t h e r e p o r t o f t h e O r t h o p a e d i c c o n s u l t a n t s , 
t h e i n s u r e r a s k e d D r s . P o t t e r , V e r s t e e g , and M c l l v a i n e t o r e v i e w t h e 
r e p o r t and i n d i c a t e a g r e e m e n t o r d i s a g r e e m e n t . D r s . P o t t e r and 
V e r s t e e g a g r e e d w i t h t h e r e p o r t i n l e t t e r s d a t e d F e b r u a r y 25 and 
F e b r u a r y 27, 1987. A D e t e r m i n a t i o n O r d e r i s s u e d on March 12, 1987, 
a w a r d i n g c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y f o r t h o s e p e r i o d s he was 
o f f work and no p e r m a n e n t d i s a b i l i t y . 

Dr. M c l l v a i n e r e f e r r e d c l a i m a n t t o Dr. Kho, n e u r o l o g i s t , 
who e x a m i n e d him on O c t o b e r 14, 1987, two days a f t e r t h e 
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D e t e r m i n a t i o n Order i s s u e d . Dr. Kho i n j e c t e d a t r i g g e r p o i n t i n t h e 
r i g h t g l u t e u s muscle. He f e l t t h e r e was marked improvement i n the 
p a i n i n cl a i m a n t ' s ' r i g h t l e g a f t e r t h i s i n j e c t i o n ; . He d i d n o t 
c o n s i d e r c l a i m a n t ;medically s t a t i o n a r y and recommended i n s t r u c t i n g 
c l a i m a n t on back e x e r c i s e s . 

On March 21,.Dr. M c l l v a i n e advised t h e i n s u r e r t h a t he 
d i s a g r e e d w i t h Versteeg's o p i n i o n and s u b m i t t e d a copy o f Dr. Kho's 
r e p o r t . On March 24, 1987, Dr. Kho r e l e a s e d c l a i m a n t f o r work as a 
gas s t a t i o n a t t e n d a n t f o r 4 hour days. 

At h e a r i n g , c l a i m a n t ' s c o n d i t i o n had not changed. He s t i l l 
s u f f e r e d from low back p a i n and numbness i n t h e r i g h t l e g . His 
a c t i v i t i e s were s i g n i f i c a n t l y reduced. His t r e a t m e n t w i t h 
Dr. M c l l v a i n e r e l i e v e d h i s symptoms f o r two or t h r e e days a t a t i m e . 

ULTIMATE FINDING'S 

Claimant was not m e d i c a l l y s t a t i o n a r y a t t h e time o f 
c l o s u r e . 

CONCLUSIONS 

I n d e t e r m i n i n g whether t h i s c l a i m was p r e m a t u r e l y c l o s e d , 
we must determine whether, c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y on the date o f c l o s u r e . ORS 656.0.05(17). In-making t h i s 
d e t e r m i n a t i o n , we may c o n s i d e r evidence t h a t was not a v a i l a b l e t o the 
E v a l u a t i o n D i v i s i o n a t th e t i m e o f c l o s u r e . Schuening v. J.R. 
Si m p l o t & Company, 84 Or App 622, r e v den, 303 Or 590 ( 1 9 8 7 ) . 

What was a v a i l a b l e t o t h e E v a l u a t i o n D i v i s i o n a t the time 
of c l o s u r e was medical evidence from Drs. Versteeg and t h e 
Ort h o p a e d i c C o n s u l t a n t s t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . What 
was n o t a v a i l a b l e was the t r e a t i n g p h y s i c i a n s ' s response t o the 
i n s u r e r ' s request f o r agreement or disagreement w i t h t h e Orthopaedic 
C o n s u l t a n t ' s r e p o r t of February 23, 1987.. The i n s u r e r m a i l e d . t h i s t o 
Dr. M c l l v a i n e on March 3, 1987. The l e t t e r s t a t e s i n p a r t : 

" t l ] f you do not concur or i f you would l i k e 
t o . comment, please f e e l welcome t o send a. 
n a r r a t i v e r e p o r t . Should we not hear from you 
w i t h i n 14 days, we s h a l l conclude you do not 
agree w i t h t h i s r e p o r t . " (emphasis added) 

The D e t e r m i n a t i o n Order issued on March 12, 1987, b e f o r e 
t h e 14 day w a i t i n g p e r i o d e x p i r e d . W i t h i n t h a t 14 day p e r i o d , 
Dr. M c l l v a i n e had i n f o r m a t i o n from Dr.. Kho which should have been 
c o n s i d e r e d b e f o r e the D e t e r m i n a t i o n Order i s s u e d . 

The q u e s t i o n i s now whether, i n l i g h t o f Dr. Kho's r e p o r t s 
and c l a i m a n t ' s t e s t i m o n y a t h e a r i n g ; i . e . , evidence n o t a v a i l a b l e t o 
th e E v a l u a t i o n D i v i s i o n a t the time of c l o s u r e , c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y on March 12, 1987? We f i n d t h a t he was n o t . 

When the Evaluation. : D i v i s i o n c l o s e d t h i s c l a i m , i t d i d n o t 
have Dr. M c l l v a i n e ' s response t o t h e i n s u r e r ' s l e t t e r . I t d i d not 
have Dr. Kho's r e p o r t , which i n c l u d e s h i s d e s c r i p t i o n o f t h e 
i n j e c t i o n he gave c l a i m a n t , and which concludes t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y on March 14, 1987. There i s no b a s i s f o r t h e 
b e l i e f t h a t c l a i m a n t ' s c o n d i t i o n changed between March 12, and 
March 14. 
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I n d e t e r m i n i n g t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y 
on March 12, 1987, we must weigh t he o p i n i o n s of Drs. M c l l v a i n e and 
Kho a g a i n s t t h e o p i n i o n s o f Dr. Versteeg and t h e Orthopaedic 
C o n s u l t a n t s . When the medical evidence i s i n c o n f l i c t , we o f t e n g i v e 
more w e i g h t t o t h e o p i n i o n o f the t r e a t i n g p h y s i c i a n . T a y l o r v. 
SAIF, 74 Or App 783 (198 5 ) . We conclude, based on t h e o p i n i o n s o f 
Drs. Kho and M c l l v a i n e , t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y on 
March 12, 1987; t h e r e f o r e t h e c l a i m was p r e m a t u r e l y c l o s e d . 

ORDER . 

The Referee's order dated June 2, 1987, as r e c o n s i d e r e d 
J u l y 2 1 , 1987, i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s 
a t t o r n e y i s awarded a reasonable fee of $400, t o be p a i d by t h e 
i n s u r e r . A c l i e n t - p a i d f e e , n o t t o exceed $374, i s approved. 

E V E R E T T L . McDONALD, C l a i m a n t WCB 8 6 - 0 5 9 0 5 
R o l l , W e s t m o r e l a n d , e t a l . , C l a i m a n t ' s A t t o r n e y s M a r c h 1 0 , 1 9 8 9 
Thomas J o h n s o n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s review o f t h a t p o r t i o n of 
Referee Podnar's or d e r t h a t awarded c l a i m a n t temporary t o t a l 
d i s a b i l i t y b e n e f i t s . SAIF argues t h a t c l a i m a n t i s n ot e n t i t l e d t o 
any temporary t o t a l or p a r t i a l d i s a b i l i t y b e n e f i t s inasmuch as he 
a l l e g e d l y s u f f e r e d no wage l o s s . Claimant c r o s s - r e q u e s t s r e v i e w 
o f those p o r t i o n s of t h e Referee's order t h a t : (1) determined h i s 
r a t e of temporary t o t a l d i s a b i l i t y b e n e f i t s should be based on a 
monthly wage of $479.17; (2) a u t h o r i z e d SAIF t o o f f s e t up t o 
$6,621.28 i n a l l e g e d l y o v e r p a i d temporary d i s a b i l i t y b e n e f i t s ; and 
(3) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r SAIF's 
a l l e g e d l y unreasonable r e f u s a l t o pay the c o r r e c t r a t e o f 
temporary t o t a l d i s a b i l i t y . 

We mod i f y t h e Referee's award of temporary t o t a l 
d i s a b i l i t y b e n e f i t s and re v e r s e h i s a u t h o r i z a t i o n o f an o f f s e t . 

ISSUES 

1 . Whether c l a i m a n t i s e n t i t l e d t o temporary - d i s a b i l i t y 
b e n e f i t s . 

2. I f c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y 
b e n e f i t s , t h e c o r r e c t r a t e of those b e n e f i t s . 

3. Whether SAIF i s e n t i t l e d t o an o f f s e t f o r i t s 
a l l e g e d l y o v e r p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s . 

4. Whether t he assessment o f a p e n a l t y and a t t o r n e y fee 
i s a p p r o p r i a t e . 

FINDINGS OF FACT 

Cla i m a n t and h i s w i f e e n t e r e d i n t o a c o n t r a c t w i t h t h e 
employer i n June 1985. The c o n t r a c t r e f e r r e d t o c l a i m a n t and h i s 
w i f e as the "CONTRACTOR." Under t he terms o f the c o n t r a c t , t h e 
"CONTRACTOR" agreed t o p e r f o r m c e r t a i n j a n i t o r i a l s e r v i c e s from 
J u l y 1985 th r o u g h June 1986 f o r $11,500. The $11,500 was t o be 
p a i d monthly a t $958.33. The c o n t r a c t s p e c i f i c a l l y p r o v i d e d t h a t 
t he employer would p r o v i d e workers' compensation coverage f o r t h e 
"CONTRACTOR." - 5 1 0 -



Claimant performed a p p r o x i m a t e l y 80 p e r c e n t o f t h e 
j a n i t o r i a l s e r v i c e s , a l t h o u g h h i s w i f e , who was a l s o o t h e r w i s e 
employed, a s s i s t e d . Claimant's a c t u a l hours o f work v a r i e d from 
time t o t i m e . On ; August 2, 1985, claimantJcompensably i n j u r e d h i s 
low back and was u n a b l e ' t o c o n t i n u e w o r k i n g . Consequently, h i s 
w i f e , who had l o s t her r e g u l a r j o b , began t o p e r f o r m such o f t h e 
j a n i t o r i a l s e r v i c e s as she was a b l e . Claimant h i r e d another 
i n d i v i d u a l t o p e r f o r m a p o r t i o n of the s e r v i c e s under t h e 
c o n t r a c t . The employer c o n t i n u e d t o pay t h e "CONTRACTOR" i t s f u l l 
m onthly wage. I n a d d i t i o n , SAIF began pa y i n g c l a i m a n t temporary 
t o t a l d i s a b i l i t y b e n e f i t s from t h e date o f h i s compensable 
i n j u r y . B e n e f i t s were c a l c u l a t e d based on a p r e i n j u r y monthly 
wage of $958.33. 

A f t e r c l a i m a n t was r e l e a s e d t o l i g h t - d u t y work on 
October 21, 1985, he began t o h e l p h i s w i f e a few hours a day. 
A c c o r d i n g l y , SAIF ceased p a y i n g temporary t o t a l d i s a b i l i t y 
b e n e f i t s and began paying temporary p a r t i a l d i s a b i l i t y , a p p a r e n t l y 
based i n some f a s h i o n on c l a i m a n t ' s hours of work. That c o n t i n u e d 
u n t i l February 20> 1986, when SAIF stopped p a y i n g temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s . 

On March 3 1 , 1986, c l a i m a n t and h i s w i f e i n f o r m e d t h e 
employer t h a t they c o u l d no lo n g e r f u l f i l l t h e i r c o n t r a c t u a l 
o b l i g a t i o n s . Consequently, on A p r i l 1, 1986, t h e employer ceased 
p a y i n g the "CONTRACTOR" under the terms o f the c o n t r a c t and SAIF 
resumed t h e payment of temporary t o t a l d i s a b i l i t y b e n e f i t s . That 
c o n t i n u e d u n t i l . November 3, 1986, when SAIF reduced c l a i m a n t ' s 
temporary t o t a l d i s a b i l i t y b e n e f i t s by o n e - h a l f on t h e t h e o r y t h a t 
he was e n t i t l e d t o o n l y o n e - h a l f t h e wages under t h e c o n t r a c t . 
F u r t h e r , SAIF i n f o r m e d c l a i m a n t t h a t i t had a l l e g e d l y o v e r p a i d 
$6,261.28 i n temporary d i s a b i l i t y b e n e f i t s , a d d i n g : 

"when t h i s f i l e i s s u b m i t t e d t o the Workers' 
Compensation Department r e q u e s t i n g issuance o f 
a D e t e r m i n a t i o n Order, we w i l l a l s o r e q u e s t 
[ t h a t ] any overpayment of temporary t o t a l 
d i s a b i l i t y or temporary p a r t i a l d i s a b i l i t y be 
al l o w e d as a d e d u c t i o n from any "award o f 
permanent p a r t i a l d i s a b i l i t y . " 

CONCLUSIONS OF LAW 

The Referee found t h a t c l a i m a n t was e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y , l e s s time worked, based upon a monthly 
wage of $479.17 from August 2, 1985 u n t i l proper t e r m i n a t i o n . The 
Referee a l s o a u t h o r i z e d SAIF t o o f f s e t up t o "$6,621.28 [ s i c ] " i n 
a l l e g e d l y o v e r p a i d temporary d i s a b i l i t y b e n e f i t s . We mod i f y and 
r e v e r s e . 

Temporary D i s a b i l i t y 

An i n d i v i d u a l i s t o t a l l y d i s a b l e d , f o r a temporary 
p e r i o d , i f a worker has l o s t , " i n c l u d i n g p r e e x i s t i n g d i s a b i l i t y , 
t h e use or f u n c t i o n of any scheduled or unscheduled p o r t i o n o f t h e 
body which i n c a p a c i t a t e s t h e worker from r e g u l a r l y p e r f o r m i n g work 
a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . T o t a l d i s a b i l i t y d e s c r i b e s 
the e x t e n t of d i s a b i l i t y t h a t a worker may s u f f e r . " C u t r i g h t v. 
Weyerhaeuser, 299 Or 290, 295 (198 5 ) . There i s no q u e s t i o n t h a t 
c l a i m a n t , h e r e , was t o t a l l y d i s a b l e d from t h e date of i n j u r y 
t h r o u g h October 2 1 , 1987 when c l a i m a n t was r e l e a s e d t o l i g h t - d u t y 
work. - 5 1 1 -



The r a t e of payment of b e n e f i t s i s based on c l a i m a n t ' s 
p r e i n j u r y e a r n i n g s and i s reduced by.any e a r n i n g s he has d u r i n g 
t h e temporary t o t a l d i s a b i l i t y p e r i o d . F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , 91 Or App 592, a f f ' d on recon 93 Or App 102 rev den, 
307 Or 236 ( 1 9 8 8 ) ; Fink v. M e t r o p o l i t a n • P u b l i c Defender, 67 Or App 
79 (1984). ORS 656.210(1) p r o v i d e s t h a t : "For workers not 
r e g u l a r l y employed and f o r workers w i t h no r e m u n e r a t i o n or whose 
rem u n e r a t i o n i s not based s o l e l y upon d a i l y or weekly wages, t h e 
d i r e c t o r , by r u l e , may p r e s c r i b e methods f o r e s t a b l i s h i n g t h e 
worker's weekly wage." The d i r e c t o r has p r e s c r i b e d no method 
a p p l i c a b l e t o the case a t bar. Thus, we must determine t h e 
c l a i m a n t ' s p r e i n j u r y wage " t o c o i n c i d e w i t h the o b j e c t i v e s of t h e 
Workers' Compensation Law." Former OAR 436-60-020 ( 4 ) ( o ) . 

I n c a l c u l a t i n g c l a i m a n t ' s p r e i n j u r y wage, we must l o o k 
t o the wages he earned by h i s l a b o r f o r the employer, not t o h i s 
t o t a l income under the c o n t r a c t , f o r i t was t h e c a p a c i t y t o 
g e nerate t h a t income t h a t was l o s t by v i r t u e of the i n j u r y . The 
u n r e b u t t e d evidence e s t a b l i s h e d t h a t c l a i m a n t ' s l a b o r s a t i s f i e d 80 
p e r c e n t of the o b l i g a t i o n s he and h i s w i f e had assumed under t h e 
c o n t r a c t . T h e r e f o r e , h i s p r e i n j u r y e a r n i n g s , upon which h i s 
b e n e f i t must be c a l c u l a t e d , were 80 p e r c e n t of t h e annual c o n t r a c t 
amount d i v i d e d by 52. 

The Referee e r r e d i n c o n c l u d i n g t h a t c l a i m a n t was 
e n t i t l e d t o b e n e f i t s based on 50 p e r c e n t of the c o n t r a c t amount. 
The Referee's c o n c l u s i o n was based on the assumption t h a t because 
c l a i m a n t was j o i n t l y and s e v e r a l l y l i a b l e under t h e c o n t r a c t w i t h 
h i s w i f e , the income should be a t t r i b u t e d e q u a l l y t o the two. 
T h i s i s e r r o r . T h i s was a c o n t r a c t which d i d not p r e s c r i b e t h e 
hours t o be worked by e i t h e r c l a i m a n t or h i s w i f e ; i n d e e d , i t d i d 
not r e q u i r e e i t h e r of them t o p e r s o n a l l y p e r f o r m any s e r v i c e under 
the c o n t r a c t . I n s t e a d , i t p e r m i t t e d the c o n t r a c t o r t o h i r e 
a d d i t i o n a l persons t o p e r f o r m the r e q u i r e d s e r v i c e s . 

Under these c i r c u m s t a n c e s , we must a p p o r t i o n , p r e i n j u r y 
income under the c o n t r a c t among the persons a c t u a l l y p e r f o r m i n g 
work under the c o n t r a c t . Had the c l a i m a n t employed a t h i r d 
i n d i v i d u a l t o do the manual work under the c o n t r a c t and i n j u r e d 
h i m s e l f i n the course of i n s p e c t i n g or s u p e r v i s i n g the work, we 
would not c r e d i t him w i t h p r e i n j u r y e a r n i n g s even approaching 
o n e - h a l f of the c o n t r a c t amount. I n t h i s case, where c l a i m a n t 
a c t u a l l y d i d 80 p e r c e n t of the work under the c o n t r a c t , he should 
be c r e d i t e d w i t h t h a t share of the t o t a l c o n t r a c t amount. 

We a l s o r e j e c t SAIF's c o n t e n t i o n t h a t . c l a i m a n t i s 
e n t i t l e d t o no temporary d i s a b i l i t y b e n e f i t s — t o t a l or 
p a r t i a l — because he and h i s w i f e l o s t no e a r n i n g s by v i r t u e of 
h i s d i s a b i l i t y . Workers' compensation b e n e f i t s are c a l c u l a t e d i n 
accordance w i t h l o s s of e a r n i n g s -- not l o s s of income. See Dale 
R. Heinecke, 40 Van N a t t a 1063 (1988). We do not deny temporary 
d i s a b i l i t y b e n e f i t s t o an i n d i v i d u a l because he or she r e c e i v e s 
income by g i f t or under an i n s u r a n c e program, p u b l i c or p r i v a t e , 
d u r i n g the p e r i o d of temporary d i s a b i l i t y . Indeed, payments t o 
d i s a b l e d workers are i n a d d i t i o n t o , not an o f f s e t a g a i n s t , 
b e n e f i t s . Former OAR 436-60-020(3). We cannot, t h e r e f o r e , deny 
c l a i m a n t b e n e f i t s even had i t been e s t a b l i s h e d t h a t c l a i m a n t ' s 
w i f e was a ble t o m a i n t a i n the household income by i n c r e a s i n g her 
l a b o r s under the c o n t r a c t . To do so, would r e q u i r e c l a i m a n t ' s 
w i f e t o s u b s i d i z e the i n s u r e r by g i v i n g up e i t h e r l e i s u r e or o t h e r 
r e m u n e r a t i v e work. 
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I n any ev e n t , t h e f a c t s i n t h i s case do not suggest t h a t 
c l a i m a n t ' s w i f e was a b l e t o m a i n t a i n the household income. F i r s t , 
c l a i m a n t and h i s w i f e had t o h i r e an i n d i v i d u a l t o work as needed 
t o p e r f o r m t he t a s k s t h e w i f e was unable t o p e r f o r m ; t h a t 
i n d i v i d u a l worked f o r a : p e r i o d o f hours on a t l e a s t t e n 
oc c a s i o n s . Second, a r e l a t i v e of c l a i m a n t and h i s w i f e a s s i s t e d 
them w i t h o u t compensation. F i n a l l y , t h e w i f e , who had been 
employed a t Red Cross when the c o n t r a c t was executed, d i d not t a k e 
new work when she l o s t t h a t j o b . T h e r e f o r e , even i f we were t o 
h o l d t h a t a c l a i m a n t i s not e n t i t l e d t o temporary d i s a b i l i t y 
b e n e f i t s i f he does not exp e r i e n c e a drop i n household income, we 
c o u l d n o t make the p r e d i c a t e f i n d i n g t h a t would enable us t o 
conclude t h a t no b e n e f i t s are do on t h i s r e c o r d . 

Claimant i s t h e r e f o r e e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y b e n e f i t s c a l c u l a t e d as dis c u s s e d above u n t i l 
October 2 1 , 1985. From October 2 1 , 1985 thr o u g h t h e date c l a i m a n t 
and h i s w i f e sought t o " r e s i g n " under t h e c o n t r a c t , c l a i m a n t i s 
due temporary p a r t i a l d i s a b i l i t y payments based on t h e p r e i n j u r y 
wage c a l c u l a t e d as discuss e d above reduced i n accordance w i t h ORS 
656.212. 

Claimant i s a l s o e n t i t l e d t o b e n e f i t s b e g i n n i n g 
February 20, 1986 when SAIF u n i l a t e r a l l y t e r m i n a t e d b e n e f i t s on 
th e ground t h a t i t was pay i n g c l a i m a n t t he f u l l c o n t r a c t amount. 
An i n s u r e r must c o n t i n u e t o pay temporary d i s a b i l i t y b e n e f i t s 
u n l e s s a worker has become m e d i c a l l y s t a t i o n a r y , and has been 
r e l e a s e d t o r e t u r n t o work or has r e t u r n e d t o r e g u l a r work. ORS 
656.268(1) and ( 2 ) ; F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , supra; 
see a l s o Volk v. SAIF, 73 Or App 643, 646 (198 5 ) . Here, on 
February 20, 1986, c l a i m a n t was n e i t h e r m e d i c a l l y s t a t i o n a r y , 
r e l e a s e d t o r e t u r n t o r e g u l a r work, nor had he r e t u r n e d t o r e g u l a r 
work. T h e r e f o r e , SAIF was not a t l i b e r t y t o u n i l a t e r a l l y 
t e r m i n a t e c l a i m a n t ' s temporary p a r t i a l d i s a b i l i t y b e n e f i t s . 

We t u r n t o the p e r i o d b e g i n n i n g A p r i l 1 , 1986. On 
March 31, 1986, c l a i m a n t and h i s w i f e a t t e m p t e d t o r e s c i n d t h e i r 
c o n t r a c t w i t h t he employer, s t a t i n g : 

"This i s t o i n f o r m the. [ e m p l o y e r ] o f our 
r e s i g n a t i o n as of t h i s d a t e . Because o f t h e 
p h y s i c a l c o n d i t i o n of [ c l a i m a n t ] , we are no 
lo n g e r a b l e t o c o n t i n u e i n the p o s i t i o n o f 
sch o o l c u s t o d i a n . " 

As a r e s u l t , on A p r i l 1, 1986, the employer ceased p a y i n g t h e 
"CONTRACTOR" i t s wages under the c o n t r a c t and SAIF resumed payment 
of c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . We conclude 
t h a t SAIF's payment of temporary d i s a b i l i t y b e n e f i t s was p r o p e r , 
inasmuch a s ' c l a i m a n t ceased a l l work under the c o n t r a c t because 
h i s p h y s i c i a n i n s t r u c t e d him t o d i s c o n t i n u e t h a t work. A g a i n , 
however, t h e b e n e f i t s should have been' c a l c u l a t e d based on 
p r e i n j u r y e a r n i n g s c a l c u l a t e d as above. 

P e n a l t y and A t t o r n e y Fee 

. • . Given the unusual c i r c u m s t a n c e s of t h i s case, we do not 
f i n d t h a t ,SAIF acted unreasonably i n c a l c u l a t i n g t h e r a t e o f 
temporary d i s a b i l i t y payments. We do, however, conclude t h a t 
t h e r e was no reasonable b a s i s f o r SAIF's conduct i n u n i l a t e r a l l y 
t e r m i n a t i n g c l a i m a n t ' s temporary p a r t i a l d i s a b i l i t y b e n e f i t s . 
T h e r e f o r e , t he assessment of a p e n a l t y and a t t o r n e y f e e i s 
a p p r o p r i a t e . . - 5 1 3 -



O f f s e t 

. L a s t l y , we f i n d t h a t t h e Referee was i n c o r r e c t i n 
a u t h o r i z i n g SAIF's r e q u e s t f o r a $6,621.28 o f f s e t o f a l l e g e d l y 
o v e r p a i d temporary d i s a b i l i t y b e n e f i t s . Our d e c i s i o n , on t h e 
m e r i t s , r e q u i r e s r e c o m p u t a t i o n o f b e n e f i t s and th u s o f t h e amount 
of any overpayment by the i n s u r e r . Under these c i r c u m s t a n c e s , 
o f f s e t a u t h o r i z a t i o n a t t h i s t i m e i s premature. 

Former ORS 656.268(4) p r o v i d e s , i n t e r a l i a : 

"Any d e t e r m i n a t i o n under t h i s s u b s e c t i o n 
may i n c l u d e necessary adjustments i n 
compensation p a i d or payable p r i o r t o t h e 
d e t e r m i n a t i o n , i n c l u d i n g d i s a l l o w a n c e o f 
permanent d i s a b i l i t y payments p r e m a t u r e l y 
made, c r e d i t i n g temporary d i s a b i l i t y 
payments a g a i n s t permanent d i s a b i l i t y 
awards." 

As can be seen, t h e s t a t u t e e n v i s i o n s t h a t an employer 
or i n s u r e r may o b t a i n a u t h o r i z a t i o n f o r a d j u s t m e n t s i n 
compensation, i . e . , t h e r e c o v e r y of an overpayment, by way o f t h e 
E v a l u a t i o n D i v i s i o n ' s issuance of a D e t e r m i n a t i o n Order. I n t h i s 
p a r t i c u l a r case, i t i s p r e f e r a b l e t h a t an o f f s e t , i f any, be 
a u t h o r i z e d p u r s u a n t t o c l o s u r e . U n t i l t h e E v a l u a t i o n D i v i s i o n 
i s s u e s a D e t e r m i n a t i o n Order and determines t h e amount of 
c l a i m a n t ' s temporary d i s a b i l i t y and permanent p a r t i a l d i s a b i l i t y 
compensation, i f any, SAIF's t o t a l o b l i g a t i o n , and thus t h e amount 
of any o f f s e t , i s not known. 

A c c o r d i n g l y , a l t h o u g h we r e c o g n i z e t h a t t h e r e i s 
a u t h o r i t y t o i n d i c a t e t h a t a Referee or the Board may a u t h o r i z e an 
o f f s e t , Forney, supra and Petshow v. P o r t l a n d B o t t l i n g Company, 62 
Or App 614, rev den 296 Or 350 (1 9 8 4 ) , we d e c l i n e t o do so, h e r e , 
i n o rder t o a l l o w t he E v a l u a t i o n D i v i s i o n t o i n i t i a l l y d e t ermine 
the m a t t e r . 

For t h e above reasons, we do not a u t h o r i z e SAIF's 
request f o r a $6,621.28 o f f s e t i n a l l e g e d l y o v e r p a i d temporary 
d i s a b i l i t y compensation. 

ORDER 

The Referee's order dated December 19, 1986 i s m o d i f i e d , 
r e v e r s e d , and a f f i r m e d . I n l i e u o f t h e Referee's award of 
temporary d i s a b i l i t y b e n e f i t s , c l a i m a n t i s awarded: (1) temporary 
t o t a l d i s a b i l i t y b e n e f i t s from August 2, 1985, t h r o u g h October 2 1 , 
1985; (2) temporary p a r t i a l d i s a b i l i t y b e n e f i t s from October 22, 
1985, t h r o u g h March 3 1 , 1986; and (3) temporary t o t a l d i s a b i l i t y 
b e n e f i t s from A p r i l 1, 1986, u n t i l proper t e r m i n a t i o n a c c o r d i n g t o 
law. The Board r e v e r s e s those p o r t i o n s o f t h e Referee's o r d e r 
t h a t : (1) a u t h o r i z e d SAIF's $6,261.28 o f f s e t o f temporary t o t a l 
d i s a b i l i t y ; and (2) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e 
f o r SAIF's i m p e r m i s s i b l e u n i l a t e r a l t e r m i n a t i o n o f c l a i m a n t ' s 
b e n e f i t s . A c c o r d i n g l y , c l a i m a n t i s awarded a p e n a l t y e q u a l t o 25 
pe r c e n t of the amount of temporary d i s a b i l i t y compensation due, as 
d e s c r i b e d i n t h i s o r d e r , on February 20, 1986. A l l r e m a i n i n g 
p o r t i o n s of the Referee's order are a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s awarded: (1) an approved f e e , 
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payable out of c l a i m a n t ' s compensation, equal t o 25 p e r c e n t o f t h e 
i n c r e a s e d compensation r e s u l t i n g from t h i s o r d e r , not t o exceed 
$3,800; (2) a $300 p e n a l t y - r e l a t e d assessed f e e , payable by SAIF; 
and (2) a $600 assessed f e e , payable by SAIF, f o r s e r v i c e s on 
Board r e v i e w . 

Board Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t and would r e v e r s e t h a t p o r t i o n o f the 
Referee's order t h a t awarded c l a i m a n t temporary d i s a b i l i t y 
b e n e f i t s . 

E n t i t l e m e n t t o Temporary D i s a b i l i t y 

I n C u t r i g h t v. Weyerhaeuser Co., 299 Or 290 (1 9 8 5 ) , t h e 
Oregon Supreme Court addressed the i s s u e o f whether a " r e t i r e d " 
worker who s u f f e r s an a g g r a v a t i o n i s e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s . I n so d o i n g , the Court s t a t e d : 

"A c l a i m f o r temporary t o t a l d i s a b i l i t y 
b e n e f i t s i n the absence o f wage l o s s seeks 
a remedy where t h e r e i s no damage. 

* * * * * * 
"Temporary d i s a b i l i t y b e n e f i t s a re 
maintenance b e n e f i t s i n t e n d e d t o p r o v i d e 
s u p p o r t and h e l p r e p l a c e l o s t income d u r i n g 
t h e h e a l i n g or re c o v e r y process." 
(Emphasis added). 

299 Or a t 302. 

Here, c l a i m a n t l o s t no wages u n t i l A p r i l 1, 1986. That 
i s , he and h i s w i f e , as the "CONTRACTOR," c o n t i n u e d t o r e c e i v e 
t h e i r f u l l wage under the terms.of t h e c o n t r a c t t h r o u g h March 3 1 , 
1986. A c c o r d i n g l y , p u r s u a n t t o C u t r i g h t , supra, I f i n d t h a t 
c l a i m a n t was no t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s u n t i l 
A p r i l 1, 1986; i . e . , t h e date i n which he began t o exp e r i e n c e wage 
l o s s . 

A l t h o u g h the m a j o r i t y g i v e s l i p s e r v i c e t o C u t r i g h t , i t 
i g n o r e s t h e above quoted language from t h a t case. C u t r i g h t 
u n e q u i v o c a l l y announced t h a t temporary d i s a b i l i t y b e n e f i t s were 
i n t e n d e d t o p r o v i d e a remedy f o r l o s t wages. Here, r e g a r d l e s s of 
th e m a j o r i t y ' s f i n d i n g t h a t c l a i m a n t was " t o t a l l y d i s a b l e d from 
the date o f h i s i n j u r y t h r o u g h October 2 1 , 1987," he l o s t no wages 
u n t i l A p r i l 1 , 1986. He, t h e r e f o r e , i s not e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s u n t i l t h a t d a t e . 

F o l l o w i n g t h e above r e a s o n i n g , I f u r t h e r d i s a g r e e w i t h 
the m a j o r i t y ' s award o f temporary p a r t i a l d i s a b i l i t y b e n e f i t s from 
February 20 th r o u g h March 31, 1986. Regardless of whether SAIF 
u n i l a t e r a l l y t e r m i n a t e d c l a i m a n t ' s b e n e f i t s d u r i n g t h a t p e r i o d , 
see V o l k v. SAIF, 73 Or App 643 (19 8 5 ) ; ORS 656.268(1) & ( 2 ) , t h e 
f a c t remains t h a t , p u r s u a n t t o C u t r i g h t , c l a i m a n t was not e n t i t l e d 
t o temporary d i s a b i l i t y b e n e f i t s u n t i l a f t e r March 3 1 , 1986. SAIF 
c o u l d n o t , t h e r e f o r e , have i m p e r m i s s i b l y u n i l a t e r a l l y t e r m i n a t e d 
c l a i m a n t ' s temporary p a r t i a l d i s a b i l i t y b e n e f i t s , when i t had no 
o b l i g a t i o n i n t he f i r s t p l a c e t o pay such b e n e f i t s . 
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Rate of Temporary D i s a b i l i t y 

As t o the c o r r e c t r a t e of temporary t o t a l d i s a b i l i t y 
payable a f t e r A p r i l 1 , 1986, SAIF a p p a r e n t l y resumed p a y i n g . 
c l a i m a n t ' s b e n e f i t s on t h e b a s i s o f the monthiy wage of $958.33 
under t he c o n t r a c t . On t h i s r e c o r d , I agree w i t h t he Referee and 
f i n d t h a t inasmuch as c l a i m a n t and h i s w i f e were j o i n t l y 
r e s p o n s i b l e f o r p e r f o r m i n g t he j a n i t o r i a l s e r v i c e s , t h e r a t e o f 
c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s should.be based on 
o n e - h a l f t he monthly wage under t he c o n t r a c t ; t h a t i s , $479.17 a 
month. 

D e s p i t e c l a i m a n t ' s e s t i m a t e t h a t h i s w i f e performed 
a p p r o x i m a t e l y 20 p e r c e n t o f t h e j a n i t o r i a l s e r v i c e s , t he f a c t 
remains t h a t he and h i s w i f e j o i n t l y performed t he j a n i t o r i a l 
s e r v i c e s . Claimant understood t h a t he was no more r e s p o n s i b l e f o r 
p e r f o r m i n g those s e r v i c e s than was h i s w i f e . ( T r . 4 0 ) . 

A c c o r d i n g l y , on t h i s r e c o r d , I agree w i t h t h e Referee's 
a n a l y s i s c o n c e r n i n g t h e c o r r e c t r a t e of c l a i m a n t ' s temporary t o t a l 
d i s a b i l i t y b e n e f i t s . 

O f f s e t 

The Referee d i d not e r r i n a u t h o r i z i n g SAIF's re q u e s t 
f o r an o f f s e t . As t h e m a j o r i t y r e c o g n i z e s , such an o f f s e t i s 
p e r m i s s i b l e under e x i s t i n g law. Forney v. Western S t a t e s Plywood, 
66 Or App 155, a f f ' d on o t h e r grounds, 297 or 628 ( 1 9 8 4 ) ; Petshow 
v. P o r t l a n d B o t t l i n g Company, 62 Or App 614, rev den 296 Or 350 
(19 8 4 ) . I n Forney, t h e c o u r t acknowledged t h a t former ORS 
656.268(4) d i d not p r o v i d e t he o n l y c i r c u m s t a n c e i n which o f f s e t s 
may be a u t h o r i z e d . 66 Or App a t 159. Moreover, i n Petshow, t h e 
c o u r t a f f i r m a t i v e l y h e l d t h a t t h e Referee d i d not e r r i n 
a u t h o r i z i n g t h e o f f s e t , even though, as here , t he E v a l u a t i o n 
D i v i s i o n had not i n i t i a l l y decided t he m a t t e r . 62 Or App a t 618. 

A c c o r d i n g l y , I f i n d no e r r o r i n the Referee's 
a u t h o r i z a t i o n of SAIF's request f o r an o f f s e t . 

SAMMY D. MURPHY, C l a i m a n t WCB 8 5 - 1 4 9 3 9 
V i c k & G u t z l e r , C l a i m a n t ' s A t t o r n e y s M a r c h 1 0 , 1 9 8 9 
C u m m i n s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee 
Q u i l l i n a n ' s o r d e r t h a t : (1) awarded 10 p e r c e n t 
(32 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
c o n d i t i o n , i n l i e u of a D e t e r m i n a t i o n Order awarding no permanent 
d i s a b i l i t y ; and (2) upheld t he s e l f - i n s u r e d employer's d e n i a l o f 
f u r t h e r c h i r o p r a c t i c t r e a t m e n t i n excess of t h e Medical D i r e c t o r ' s 
g u i d e l i n e s . The employer c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t 
c l a i m a n t has no permanent p a r t i a l d i s a b i l i t y and i s not e n t i t l e d t o 
f u r t h e r c h i r o p r a c t i c t r e a t m e n t . 

On r e v i e w , t h e iss u e s a r e : 

(1) E x t e n t of Permanent P a r t i a l D i s a b i l i t y . 
(2) Medical S e r v i c e s 

(A) Whether any f u r t h e r c h i r o p r a c t i c care i s 
reasonable and necessary. 
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(B) P r o p r i e t y of the Referee's r u l i n g i n s o f a r as 
i t addressed frequency o f medical s e r v i c e s . 

(C) Whether c l a i m a n t i s e n t i t l e d t o c h i r o p r a c t i c 
care i n excess of the Medical D i r e c t o r ' s 
g u i d e l i n e s . 

We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t he Referee's f i n d i n g s of f a c t , except f o r t h e 
f i n d i n g t h a t . c l a i m a n t "was l a i d o f f i n about September 1986." We 
make the f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

At the ti m e o f h i s October 1984 i n j u r y , c l a i m a n t was 
w o r k i n g as a f o r k l i f t d r i v e r . He r e t u r n e d t o t h a t j o b f o l l o w i n g h i s 
i n j u r y and c o n t i n u e d t o work as a f o r k l i f t o p e r a t o r u n t i l he was 
t e r m i n a t e d i n J u l y 1986. Al t h o u g h c l a i m a n t was a b l e t o p e r f o r m t h i s 
j o b , he expe r i e n c e d c h r o n i c low back p a i n a t t h e end o f t h e work day 
and acute symptomatic f l a r e - u p s a s s o c i a t e d w i t h heavy a c t i v i t y . 

At t h e time t h e employer i s s u e d i t s March 1986 d e n i a l , 
c l a i m a n t was t r e a t i n g w i t h Dr. L l e w e l l y n on a r e g u l a r , t w i c e a month 
b a s i s , w i t h a d d i t i o n a l t r e a t m e n t s f o r symptomatic f l a r e - u p s . 
C l a i m a n t c o n t i n u e d t h a t t r e a t m e n t schedule up t o t h e ti m e o f h e a r i n g . 

FINDINGS OF ULTIMATE FACT 
Claim a n t ' s compensable i n j u r y has p r e d i s p o s e d him t o f u t u r e 

i n j u r y from strenuous and heavy a c t i v i t y , r e s u l t i n g i n minimal 
permanent impairment. 

The i s s u e of "frequency of t r e a t m e n t " was not r a i s e d a t 
h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

Permanent P a r t i a l D i s a b i l i t y 

We adopt t h e Referee's o p i n i o n on t h i s i s s u e . 

M e d i c a l S e r v i c e s 
The Referee concluded t h a t c l a i m a n t was e n t i t l e d t o f u r t h e r 

p a l l i a t i v e c h i r o p r a c t i c c a r e . However, she l i m i t e d him t o two 
t r e a t m e n t s per month a f t e r October 2, 1985, t h e date he became 
m e d i c a l l y s t a t i o n a r y . 

On r e v i e w , t h e employer contends t h a t no f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t i s reasonable and necessary. Claimant 
contends t h a t t h e Referee's r u l i n g was p r o c e d u r a l l y improper i n s o f a r 
as i t addressed i s s u e s n o t r a i s e d by the p a r t i e s . I n t h e 
a l t e r n a t i v e , c l a i m a n t c h a l l a n g e s t he m e r i t s o f t h e r u l i n g on t h e 
ground' t h a t he i s e n t i t l e d t o p a l l i a t i v e c h i r o p r a c t i c care i n excess 
o f t h e g u i d e l i n e s . 

We a f f i r m t h e Referee's c o n c l u s i o n t h a t f u r t h e r 
c h i r o p r a c t i c care a f t e r October 2, 1985, i s reasonable and necessary. 

T u r n i n g t o t h e p r o p r i e t y of t h e Referee's f r e q u e n c y 
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l i m i t a t i o n , c l a i m a n t contends t h a t the r u l i n g i m p r o p e r l y covers 
o u t s t a n d i n g c l a i m s f o r post-October 1985 m e d i c a l s e r v i c e s t h a t were 
s u b m i t t e d more than 60 days p r i o r t o the March 1986 d e n i a l . C laimant 
argues t h a t h i s e n t i t l e m e n t t o those s e r v i c e s was n o t , and c o u l d not 
have been r a i s e d a t h e a r i n g because c l a i m s f o r those s e r v i c e s were 
" i m p l i e d l y " accepted by v i r t u e of the employer's f a i l u r e t o deny them 
w i t h i n 60 days of r e c e i p t . Claimant a l s o argues t h a t t h e Referee's 
r u l i n g was improper because i t addressed a "frequency of t r e a t m e n t " 
i s s u e not r a i s e d a t h e a r i n g . 

We d i s a g r e e w i t h c l a i m a n t ' s p o s i t i o n t h a t t h e Referee's 
r u l i n g i m p r o p e r l y covers medical s e r v i c e s c l a i m s accepted by t h e 
employer. Acceptance of a c l a i m cannot be i n f e r r e d from a f a i l u r e t o 
process the c l a i m i n a t i m e l y manner. See Kemp v. Workers' 
Compensation Department, 65 Or App 659 ( 1 9 8 3 ) , rev den 296 Or 638, 
dec mod 67 Or App 270, rev den 297 Or 227 ( 1 9 8 4 ) ; Velma C. W i l c h , 40 
Van N a t t a 997 ( 1 9 8 8 ) . To the c o n t r a r y , the f a i l u r e t o do so c r e a t e s 
a "de f a c t o " d e n i a l , not an acceptance. See Syphers v. K-W Logging, . 
I n c . , 51 Or App 769 ( 1 9 8 1 ) . Where an i n s u r e r or s e l f - i n s u r e d 
employer f a i l s t o process a c l a i m i n a t i m e l y manner, t h e a p p r o p r i a t e 
s a n c t i o n i s a p e n a l t y and a t t o r n e y f e e , not a f o r c e d acceptance of 
the c l a i m . 

However, we agree t h a t the Referee e r r e d i n a d d r e s s i n g t h e 
"frequency of t r e a t m e n t " i s s u e . : The employer's d e n i a l was f o r a l l 
f u r t h e r t r e a t m e n t , not t r e a t m e n t i n excess of t h e g u i d e l i n e s . 
F u r t h e r m o r e , n e i t h e r p a r t y r a i s e d the s p e c i f i c i s s u e of f r e q u e n c y of 
t r e a t m e n t a t h e a r i n g . T h e r e f o r e , we conclude t h a t t h e Referee's 
frequency l i m i t a t i o n was p r o c e d u r a l l y improper. A c c o r d i n g l y , we 
conclude t h a t the Referee should have s e t a s i d e t h e employer's d e n i a l 
i n i t s e n t i r e t y . 

Assessed Fee on Board Review 
Claimant i s e n t i t l e d t o an assessed fee on Board review f o r 

p r e v a i l i n g over t h e employer's c r o s s - r e q u e s t . t o the e x t e n t t h a t 
r e q u e s t r e q u i r e d h i s a t t o r n e y t o respond t o i s s u e s t h a t o t h e r w i s e 
would not have been b e f o r e the Board. ORS 656.382(2); OAR 
438-15-070; A l f r e d P. Adent, 40 Van N a t t a 1677, 1819 ( 1 9 8 8 ) . Accord 
Teel v. Weyerhaeuser Co., 294 Or 588, 590 ( 1 9 8 3 ) ; S a i v i l l e v. EBI 
Companies, 81 Or App 469, 473 (1986); T r a v i s v. L i b e r t y Mutual I n s . , 
79 Or App 126 ( 1 9 8 6 ) . 

Here, the e x t e n t i s s u e r a i s e d i n the employer's 
c r o s s - r e q u e s t was o t h e r w i s e b e f o r e the Board as a r e s u l t of 
c l a i m a n t ' s r e q u e s t f o r an i n c r e a s e i n h i s c u r r e n t permanent 
d i s a b i l i t y award. See Frances Gentry, 40 Van N a t t a 1697, 1701 
( 1 9 8 8 ) . However, the c r o s s - r e q u e s t a l s o r a i s e d t h e i s s u e of 
e n t i t l e m e n t t o any f u r t h e r c h i r o p r a c t i c c a r e , which i s s e p a r a t e from 
and broader than the frequency of t r e a t m e n t i s s u e r a i s e d by 
c l a i m a n t . A c c o r d i n g l y , c l a i m a n t i s . e n t i t l e d t o an assessed fee f o r 
p r e v a i l i n g a g a i n s t the employer's c r o s s - r e q u e s t on t h e m e d i c a l 
s e r v i c e s i s s u e . ORDER 

The Referee's o r d e r dated February 27, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . The Referee's l i m i t a t i o n o f c h i r o p r a c t i c 
t r e a t m e n t t o two per month i s r e v e r s e d . The employer's d e n i a l o f 
March 6, 1986 i s s e t a s i d e i n i t s e n t i r e t y . The remainder o f t h e 
order i s a f f i r m e d as supplemented. Claimant's a t t o r n e y i s awarded a 
$500 assessed fee f o r s e r v i c e s on Board review r e g a r d i n g t h e m e d i c a l 
s e r v i c e s i s s u e , i n c l u d i n g the employer's c r o s s - r e q u e s t on t h a t i s s u e . 
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EUGENE W. MURR, C l a i m a n t 
V e l u r e & Y a t e s , C l a i m a n t ' s A t t o r n e y s 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 7 - 0 0 6 9 8 
M a r c h 1 0 , 1 9 8 9 
O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and F e r r i s . 

The i n s u r e r r e q u e s t s review o f those p o r t i o n s o f Referee 
Myers' o r d e r t h a t : (1) s e t aside i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
low back c o n d i t i o n ; and (2) found t h a t c l a i m a n t ' s r i g h t knee i n j u r y 
c l a i m was p r e m a t u r e l y c l o s e d . We a f f i r m . 

ISSUES 

Whether c l a i m a n t ' s low back c o n d i t i o n i s a compensable 
sequelae of h i s r i g h t knee i n j u r y . I f so, whether c l a i m a n t ' s c l a i m 
was p r e m a t u r e l y c l o s e d . 

FINDINGS OF FACT 

Claimant i n j u r e d h i s low back i n 1975 w h i l e a t work. The 
c o n d i t i o n was diagnosed as a lumbosacral s t r a i n and c o n t u s i o n w i t h a 
t r a n s i t i o n a l l u m b o s a c r a l v e r t e b r a . The c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order w i t h no award f o r permanent d i s a b i l i t y . 

I n 1984 c l a i m a n t s u s t a i n e d a compensable l e f t knee 
l a c e r a t i o n which r e s u l t e d i n no permanent r e s i d u a l d i s a b i l i t y . 

On January 23, 1985, c l a i m a n t s l i p p e d on snow and i c e a t 
work and compensably i n j u r e d h i s r i g h t knee. Dr. Jones, o r t h o p e d i c 
surgeon, became t h e t r e a t i n g p h y s i c i a n and diagnosed an acute t e a r of 
the a n t e r i o r c r u c i a t e l i g a m e n t . 

Dr. Jones performed t h r e e r i g h t knee s u r g e r i e s . On 
January 30, 1985, he performed: (1) an a n t e r i o r c r u c i a t e 
r e c o n s t r u c t i o n , i n t r a - a r t i c u l a r w i t h t h e c e n t r a l t h i r d o f t h e 
p a t e l l a , and e x t r a - a r t i c u l a r , E l l i s o n i n t y p e ; (2) a t o t a l l a t e r a l 
meniscectomy; and (3) a l a t e r a l r e t i n a c u l a r r e l e a s e . By February 
1986, however, the p a i n and c l i c k i n g i n c l a i m a n t ' s r i g h t knee had 
become a s i g n i f i c a n t problem a g a i n . T h e r e f o r e , on March 25, 1986, 
Dr. Jones performed: (1) a l y s i s o f t h e i n t r a - a r t i c u l a r adhesions 
( t r a n s a r t h r o s c o p i c ) ; and (2) a removal of t h e p o s t e r o l a t e r a l screw. 
Subsequent t o t h i s second s u r g e r y , the p a i n and c l i c k i n g i n 
c l a i m a n t ' s r i g h t knee c o n t i n u e d . On August 2 1 , 1986, Dr. Jones 
performed c l a i m a n t ' s f i n a l r i g h t knee s u r g e r y , which i n c l u d e d : (1) 
a r t h r o s c o p y w i t h e x c i s i o n of a re g e n e r a t e d p o s t e r i o r horn o f t h e 
l a t e r a l meniscus; (2) a n o t c h p l a s t y ; and (3) the removal of a s t a p l e . 

I n September 1986 c l a i m a n t was v e r y pleased w i t h t h e 
r e s u l t s of the t h i r d s u r g e r y and had almost f u l l f l e x i o n o f the r i g h t 
knee. 

P r i o r t o c l a i m a n t ' s t h i r d s u r g e r y , he was unable t o f u l l y 
e xtend h i s knee due t o the p a i n and c l i c k i n g s e n s a t i o n . As a r e s u l t , 
he developed a s i g n i f i c a n t l i m p . 

Between c l a i m a n t ' s second and t h i r d knee s u r g e r i e s , h i s 
p r e e x i s t i n g L4-5 s p o n d y l o l i s t h e s i s c o n d i t i o n became symptomatic. 

On November 19, 1986, c l a i m a n t was a d m i t t e d t o t h e h o s p i t a l 
f o r t r e a t m e n t o f severe low back p a i n . 
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On December 8, 1986, Dr. Jones diagnosed a narrowed d i s c 
space a t L4-5 w i t h o s t e o b l a s t i c changes on both e n d p l a t e s and 
a n t e r i o r t r a c t i o n spurs w i t h a very m i n i m a l Grade I s p o n d y l o l i s 
t h e s i s . On December 15, 1986, the Orthopaedic C o n s u l t a n t s diagnosed 
c h r o n i c L4-5 d i s c d e g e n e r a t i o n and r a t e d the r i g h t knee impairment as 
m i l d l y moderate. Dr. Schroeder, o r t h o p e d i c surgeon, a l s o diagnosed 
s p o n d y l o l y s i s a t L4 of l o n g s t a n d i n g d u r a t i o n . 

On January 5, 1987, the i n s u r e r denied the c o m p e n s a b i l i t y 
of and r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n . 

By January 13, 1987, c l a i m a n t ' s knee p a i n had s i g n i f i c a n t l y 
decreased. He no lo n g e r had any c a t c h i n g or l o c k i n g . He c o n t i n u e d , 
however t o have s i g n i f i c a n t quad a t r o p h y . His range o f moti o n was 
from -3 t o 125 degrees. Because h i s r e h a b i l i t a t i o n was h i n d e r e d by 
h i s low back p a i n , he c o n t i n u e d t o have s i g n i f i c a n t r i g h t l e g muscle 
a t r o p h y . 

On January 16, 1987, Dr. Jones s t a t e d t h a t c l a i m a n t would 
not be r e l e a s e d t o work u n t i l the back p a i n had r e s o l v e d . 

On May 13 , 1987, Dr.' Jones r e p o r t e d t h a t c l a i m a n t ' s knee 
was m e d i c a l l y s t a t i o n a r y . A l t h o u g h c l a i m a n t ' s r i g h t knee was 
c o n s i d e r a b l y weaker than t h e l e f t , i t was not p o s s i b l e t o f u r t h e r 
s t r e n g t h e n the r i g h t knee g i v e n c l a i m a n t ' s low back p a i n . His knee 
c o n d i t i o n p r e c l u d e d heavy work as w e l l as s t a n d i n g f o r l o n g p e r i o d s 
of w a l k i n g on uneven ground. 

On J u l y 9, 1987, a D e t e r m i n a t i o n Order awarded c l a i m a n t 20 
pe r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f f u n c t i o n of h i s 
r i g h t knee. 

As a r e s u l t of c l a i m a n t ' s r i g h t knee i n j u r y , he developed 
an a l t e r e d g a i t syndrome. That a l t e r e d g a i t syndrome, i n t u r n , 
aggravated c l a i m a n t ' s p r e e x i s t i n g s p o n d y l o l i s t h e s i s a t L4-5, t o the 
e x t e n t t h a t i t became symptomatic and r e q u i r e d medical s e r v i c e s . 

CONCLUSIONS OF LAW . 

The Referee b e l i e v e d t h a t c l a i m a n t ' s a l t e r e d g a i t syndrome, 
which r e s u l t e d from t h e compensable r i g h t knee i n j u r y , caused h i s 
p r e e x i s t i n g s p o n d y l o l y s i s a t L4-5 t o become symptomatic. T h e r e f o r e , 
he concluded t h a t c l a i m a n t had s u s t a i n e d h i s burden of p r o o f and 
found h i s low back c o n d i t i o n compensable. We agree. 

I n e x e r c i s i n g d_e novo review we g e n e r a l l y d e f e r t o the 
Referee's d e t e r m i n a t i o n of c r e d i b i l i t y , when i t i s based on t h e 
Referee's o p p o r t u n i t y t o observe t h e w i t n e s s e s . Humphrey v. SAIF, 58 
Or App 360, 363 (198 2 ) . A l t h o u g h the Referee noted t h a t c l a i m a n t was 
not a p a r t i c u l a r l y good h i s t o r i a n , he found c l a i m a n t t o be a c r e d i b l e 
w i t n e s s based on h i s c l o s e and c a r e f u l o b s e r v a t i o n of h i s demeanor a t 
h e a r i n g . A f t e r r e v i e w i n g t h e r e c o r d , we agree w i t h t h e Referee's 
assessment of c l a i m a n t ' s c r e d i b i l i t y . 

C l a i m a n t ' s r i g h t knee d i s a b i l i t y i s t h e r e s u l t o f an 
a c c i d e n t and not an o c c u p a t i o n a l disease. T h e r e f o r e , c l a i m a n t need 
not prove t h a t t h e i n j u r y caused a worsening of h i s p r e e x i s t i n g 
s p o n d y l o l y s i s c o n d i t i o n i n order t o e s t a b l i s h a compensable low back 
c l a i m . See Jameson y. SAIF, 63 Or App 553, 555 ( 1 9 8 3 ) , c i t i n g W e l l e r 
v. Union Carbide, 288 OrTT (1979). I n order t o e s t a b l i s h t h e 
c o m p e n s a b i l i t y o f t h e s p o n d y l o l y s i s c o n d i t i o n , c l a i m a n t need o n l y 
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show t h a t the .compensable r i g h t knee i n j u r y caused t he s p o n d y l o l y s i s 
t o become symptomatic, Grace v. SAIF, 76 Or App 511, 517 (1 9 8 5 ) . 

When the medical evidence i s d i v i d e d , we have tended t o 
g i v e g r e a t e r w e i g h t t o the c o n c l u s i o n s of a c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o do so. Weiland v. SAIF, 
64 Or App 810, 814 (198 3 ) . I n the p r e s e n t case, t h e med i c a l evidence 
i s d i v i d e d . 

Dr. Jones has been c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon 
f o r h i s r i g h t knee and back c o n d i t i o n s s i n c e t h e date o f i n j u r y i n 
January 1985. He has wit n e s s e d t h e l o n g t e r m e f f e c t o f c l a i m a n t ' s 
p a i n and l a c k o f f u l l knee e x t e n s i o n on h i s g a i t . He performed a l l 
t h r e e knee s u r g e r i e s and saw the improvement i n c l a i m a n t ' s knee 
c o n d i t i o n f o l l o w i n g t h e t h i r d s u r g e r y i n August 1986. Of a l l t h e 
p h y s i c i a n s i n v o l v e d i n t h i s case, he i s the most f a m i l i a r w i t h 
c l a i m a n t ' s c o n d i t i o n . 

When c l a i m a n t was a d m i t t e d t o t h e h o s p i t a l i n November 1986 
w i t h severe low back p a i n , Dr. Jones "assume[d] t h a t h i s back p a i n 
was secondary t o h i s l o n g t e r m s i g n i f i c a n t a l t e r e d g a i t syndrome." On 
December 8, 1986, he c l a r i f i e d h i s o p i n i o n by s t a t i n g t h a t : 

" I b e l i e v e [ c l a i m a n t ] had a Grade I 
s p o n d y l o l i s t h e s i s which was p r e s e n t p r i o r 
t o h i s knee i n j u r y ; however, I f e e l h i s 
g a i t was so a l t e r e d by h i s need t o walk 
w i t h a f l e x e d knee t h a t i t f l a r e d h i s back 
and caused mechanical back p a i n . " 

On January 13, 1986, Dr. Jones r e i t e r a t e d h i s b e l i e f t h a t c l a i m a n t ' s 
l i m p was t h e cause of h i s low back symptoms, s t a t i n g : 

"Again, . . . I f e e l h i s back p a i n i s 
r e l a t e d t o h i s knee i n j u r y i n t h e r e s p e c t 
t h a t a l t h o u g h he had p r e e x i s t i n g 
d e g e n e r a t i v e disease i n h i s s p i n e , h i s 
w a l k i n g w i t h a s e v e r e l y f l e x e d knee d i d 
aggravate t h e low back d i s c o m f o r t . Let me 
s t a t e here t h a t I am not a f a n of the 
a l t e r e d g a i t syndrome. I f i n d i t v e r y 
d i f f i c u l t i n most i n s t a n c e s t o equate 
d i s a b l i n g d i s c o m f o r t t o an a l t e r e d g a i t . 
However, i n t h i s p a r t i c u l a r case, I b e l i e v e 
i t i s reasonable t o e s t a b l i s h t h e c o r r e l a 
t i o n between t h e two because he was w a l k i n g 
w i t h such a severe f l e x e d knee f o r an 
extended p e r i o d of time and d i d have p r e 
e x i s t i n g back d i s c o m f o r t . " 

Claimant was a l s o examined by the Orthopaedic C o n s u l t a n t s 
and Drs. Schroeder and Langston, both o r t h o p e d i c surgeons. 

Dr. Schroeder b e l i e v e d t h a t i t was p o s s i b l e t h a t c l a i m a n t ' s 
a l t e r e d g a i t , w a s a c o n t r i b u t i n g . f a c t o r t o h i s low back p a i n but had 
no f i r m o p i n i o n on c a u s a t i o n , s t a t i n g i n s t e a d t h a t i t s o r i g i n was 
"somewhat obscure." T h e r e f o r e , we d i s c o u n t h i s o p i n i o n . 

The C o n s u l t a n t s opined t h a t c l a i m a n t had c h r o n i c d i s c 
d e g e n e r a t i o n a t the L4-L5 l e v e l but f e l t t h a t those d e g e n e r a t i v e 
changes were p r e s e n t a t the time of h i s i n j u r y on January 23, 1985. 
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Since c l a i m a n t ' s p h y s i c a l a c t i v i t y had been c o n s i d e r a b l y reduced as a 
r e s u l t of h i s knee i n j u r y , t h e C o n s u l t a n t s a l s o f e l t t h a t h i s 
a c t i v i t y l e v e l had not m a t e r i a l l y a f f e c t e d t h e d e g e n e r a t i v e changes 
i n h i s low back. Because the C o n s u l t a n t s d i d not have t h e 
o p p o r t u n i t y t o observe c l a i m a n t ' s a l t e r e d g a i t over t h e l o n g p e r i o d 
of t ime p r i o r t o h i s t h i r d s u r g e r y i n November 1986 and because t h e y 
d i d not assess the e f f e c t t h a t c l a i m a n t ' s severe a l t e r e d g a i t had on 
h i s low back c o n d i t i o n , we f i n d t h e i r o p i n i o n unpersuasive as w e l l . 

For reasons s i m i l a r t o the above, we do not acco r d 
Dr. Langston's o p i n i o n t h a t c l a i m a n t ' s low back problem was u n r e l a t e d 
t o h i s knee i n j u r y s i g n i f i c a n t w e i g h t . 

Based on the r e c o r d as a whole, we conclude t h a t c l a i m a n t ' s 
low back c o n d i t i o n i s a compensable sequelae of h i s r i g h t knee . 
i n j u r y . T h e r e f o r e , we a l s o agree w i t h t he Referee t h a t t h e 
D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d t h e c l a i m . The me d i c a l 
r e p o r t s c l e a r l y i n d i c a t e t h a t t he low back c o n d i t i o n r e q u i r e s f u r t h e r 
t r e a t m e n t and t h a t t he knee c o n d i t i o n i s l i k e l y t o improve i f t h e 
back c o n d i t i o n improves. A c c o r d i n g l y , t he D e t e r m i n a t i o n Order i s s e t 
aside as premature. 

ORDER 

The Referee's order dated November 10, 1987 i s a f f i r m e d . 
Claimant's a t t o r n e y i s awarded an assessed fee of $750, t o be p a i d by 
t h e i n s u r e r . 

W I L L I A M D. REMIOR, C l a i m a n t WCB 8 6 - 1 7 7 9 0 
M a l a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s M a r c h 1 0 , 1 9 8 9 
D e n n i s U l s t e d ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of Referee Gruber's o r d e r t h a t : 
(1) found t h a t c l a i m a n t was not e n t i t l e d t o a d d i t i o n a l i n t e r i m 
compensation b e n e f i t s ; and (2) d e c l i n e d t o a'ssess p e n a l t i e s and 
a t t o r n e y fees f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d unreasonable f a i l u r e 
t o pay these a d d i t i o n a l b e n e f i t s . We r e v e r s e on the m e r i t s of t h e 
i n t e r i m compensation i s s u e and a f f i r m w i t h regard t o p e n a l t i e s and 
a t t o r n e y f e e s . 

ISSUES 

1. I n t e r i m Compensation. 

2. P e n a l t i e s and A t t o r n e y Fees. 

FINDINGS OF FACT 
Claimant compensably i n j u r e d h i s back on November 17, 

1986. He c o n t i n u e d t o work u n t i l November 20, 1986, when he l e f t 
work t o seek medical t r e a t m e n t . Due t o the i n j u r y , he d i d not work 
on November 20 and November 21. The next two days, November 22 and 
23, were h i s scheduled days o f f . He remained o f f work f o r t h e p e r i o d 
November 24 t h r o u g h November 30, 1986. 

On November 25, c l a i m a n t was examined by Dr. B u t d o r f , who 
diagnosed a back s t r a i n and p r e s c r i b e d m e d i c a t i o n . A f o l l o w - u p 
e x a m i n a t i o n was scheduled f o r November 28. On November 28, Dr. 
B u t d o r f i n d i c a t e d t h a t c l a i m a n t c o u l d r e t u r n t o work on December 1, 
wor k i n g h a l f days f o r the f i r s t two days " t o h e l p b u i l d up stamina of 
muscles . " . -522-



On December 1, 1986, c l a i m a n t a t t e m p t e d t o r e t u r n t o 
h a l f - t i m e work and. found he was unable t o do so. He sought 
a d d i t i o n a l m e d i c a l t r e a t m e n t from Dr. Gorman, c h i r o p r a c t o r . On 
December 16, 1986, Dr. Gorman n o t i f i e d SAIF t h a t he was c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n and t h a t c l a i m a n t was p r e s e n t l y unable t o r e t u r n 
t o work. 

SAIF p a i d c l a i m a n t i n t e r i m compensation from November 23 
t h r o u g h December 2, 1986. SAIF d i d not pay i n t e r i m compensation f o r 
November 20 and 21 and f o r December 3 th r o u g h December 15, 1986. 

FINDINGS OF ULTIMATE FACT 

Dr. B u t d o r f ' s November 28, 1986 r e l e a s e t o work was not a 
f u l l r e l e a s e t o r e g u l a r work b u t , i n s t e a d , was a t r i a l r e l e a s e . 

Claimant was not m e d i c a l l y s t a t i o n a r y as of December 3, 
1986 . 

CONCLUSIONS OF LAW AND OPINION 

I n t e r i m Compensation 

The Referee s t a t e d t h a t an i n j u r e d worker's e l i g i b i l i t y f o r 
i n t e r i m compensation t e r m i n a t e s upon r e t u r n t o r e g u l a r work, r e l e a s e 
by t h e t r e a t i n g p h y s i c i a n f o r r e g u l a r work, or issuance o f a 
D e t e r m i n a t i o n Order d e c l a r i n g t h e worker t o be m e d i c a l l y s t a t i o n a r y . 
He then found t h a t Dr. B u t d o r f ' s November 28, 1986 r e p o r t c o n t a i n e d a 
r e l e a s e f o r f u l l - t i m e , r e g u l a r work as of December 3, 1986. He, 
t h e r e f o r e , concluded t h a t SAIF p r o p e r l y t e r m i n a t e d i n t e r i m 
compensation b e n e f i t s as of December 3, 1986. We do not agree. 

We f i n d t h a t t h e Referee i n c o r r e c t l y c h a r a c t e r i z e d 
Dr. B u t d o r f ' s r e p o r t as a r e l e a s e t o f u l l - t i m e , r e g u l a r work. We 
addressed a s i m i l a r r e l e a s e i n Wayne A. V o l k , 36 Van Na t t a 1083 
(19 8 4 ) . I n V o l k , t h e c l a i m a n t ' s p h y s i c i a n r e l e a s e d him t o r e g u l a r 
work s t a t i n g t h a t , a f t e r c l a i m a n t the had worked f o r f i v e or s i x 
weeks, he would expect him t o be s t a t i o n a r y . SAIF s u b s e q u e n t l y 
d i s c o n t i n u e d payment o f temporary b e n e f i t s . We t r e a t e d t h e 
p h y s i c i a n ' s r e l e a s e as a " t r i a l r e l e a s e " r a t h e r than a f u l l r e l e a s e . 
We concluded t h a t t h e c l a i m a n t was e n t i t l e d t o c o n t i n u e d time l o s s 
b e n e f i t s beyond the date o f t h e t r i a l r e l e a s e . We a l s o h e l d t h a t 
p e n a l t i e s were not war r a n t e d as SAIF had not acted unreasonably. The 
Court o f Appeals r e v e r s e d on the p e n a l t y i s s u e o n l y . Volk v. SAIF, 
73 Or App 643 ( 1985 ) . 

Here, Dr. B u t d o r f r e l e a s e d c l a i m a n t t o h a l f - d a y work f o r 
two days f o l l o w e d by f u l l - t i m e work. He e x p l a i n e d t h a t t h e s h o r t 
days were necessary t o a l l o w c l a i m a n t t o b u i l d up muscle stamina. 
The r e l e a s e t o f u l l d u t y was p r o s p e c t i v e . I t was e f f e c t i v e l y 
c o n d i t i o n a l on c l a i m a n t s a t i s f a c t o r i l y p e r f o r m i n g • m o d i f i e d work. 
Claimant was sub s e q u e n t l y unable t o p e r f o r m even the m o d i f i e d work. 
We conclude t h a t the r e l e a s e was t o a t r i a l p e r i o d o f m o d i f i e d work, 
and t h a t i t d i d not, become a f u l l r e l e a s e w i t h t h e passage o f t i m e . 
SAIF i m p r o p e r l y t e r m i n a t e d c l a i m a n t ' s i n t e r i m b e n e f i t s . 

We a l s o note a second reason t o re v e r s e the Referee's 
o r d e r . Subsequent t o issuance of t h a t o r d e r , t h e Court o f Appeals 
decided F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, on 
recon 93 Or App 103, rev den 307 Or 236 (198 8 ) . I n t h e process o f 
i n t e r p r e t i n g ORS 656.268, t he c o u r t s t a t e d t h a t an i n s u r e r or 
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employer i s not p e r m i t t e d t o u n i l a t e r a l l y t e r m i n a t e temporary 
d i s a b i l i t y b e n e f i t s unless the i n j u r e d worker i s b o t h m e d i c a l l y 
s t a t i o n a r y and r e l e a s e d f o r work. I d . a t 595. 

Consequently, even assuming t h a t Dr. B u t d o r f ' s r e l e a s e was 
t o r e g u l a r work, SAIF was n e v e r t h e l e s s p r e c l u d e d from t e r m i n a t i n g 
c l a i m a n t ' s temporary b e n e f i t s u n t i l c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y . There i s no evidence t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t any t i m e between December 3 and December 16, 1986. 
T h e r e f o r e , SAIF was not p e r m i t t e d t o t e r m i n a t e c l a i m a n t ' s i n t e r i m 
b e n e f i t s between those d a t e s . 

Moreover, our d e c i s i o n e s t a b l i s h e s t h a t c l a i m a n t was 
t o t a l l y d i s a b l e d between November 20 and December 16, 1986. Because 
t h i s p e r i o d of d i s a b i l i t y extends f o r 14 days or more, c l a i m a n t i s 
a l s o e n t i t l e d t o d i s a b i l i t y b e n e f i t s f o r the f i r s t t h r e e days of h i s 
d i s a b i l i t y . ORS 656.214(3). Our order w i l l r e f l e c t t h i s f a c t . 

P e n a l t i e s and A t t o r n e y Fees 

I n F a z z o l a r i , supra, t h e c o u r t i n t e r p r e t e d ORS 656.268 as 
p e r m i t t i n g t e r m i n a t i o n of temporary d i s a b i l i t y b e n e f i t s o n l y when 
c l a i m a n t has r e t u r n e d t o work or i s b o t h m e d i c a l l y s t a t i o n a r y and 
r e l e a s e d t o r e g u l a r work. P r i o r t o the c o u r t ' s d e c i s i o n i n 
F a z z o l a r i , we had h e l d t h a t an i n s u r e r or employer was p e r m i t t e d t o 
t e r m i n a t e time l o s s b e n e f i t s where c l a i m a n t had r e t u r n e d t o work, had 
been r e l e a s e d by h i s a t t e n d i n g p h y s i c i a n t o r e t u r n t o work, or_ had 
been d e c l a r e d m e d i c a l l y s t a t i o n a r y by D e t e r m i n a t i o n Order. See, e.g. 
V o l k , supra. Because t h e c o u r t ' s d e c i s i o n i s F a z z o l a r i was i s s u e d 
a f t e r SAIF t e r m i n a t e d c l a i m a n t ' s b e n e f i t s , we w i l l not f i n d SAIF's 
conduct unreasonable on t h a t ground. 

We a l s o f i n d t h a t SAIF's i n t e r p r e t a t i o n of Dr. B u t d o r f ' s 
r e l e a s e as a r e l e a s e t o r e g u l a r work was not unreasonable. We note 
i n t h i s r e g a r d t h a t Dr. B u t d o r f ' s r e l e a s e was not w i t h o u t a m b i g u i t y . 
At one p o i n t i n h i s r e p o r t he checks a box i n d i c a t i n g t h a t c l a i m a n t 
may r e t u r n t o work w i t h o u t r e s t r i c t i o n s as of December 1, 1986. 
L a t e r i n t h e r e p o r t he q u a l i f i e s t h a t by s t a t i n g t h a t c l a i m a n t should 
work o n l y h a l f - d a y s f o r the f i r s t two days. While we have 
i n t e r p r e t e d t h a t r e l e a s e as a t r i a l r e l e a s e , SAIF's i n t e r p r e t a t i o n of 
the r e l e a s e as a f u l l r e l e a s e commencing December 3, 1986 i s not 
unreasonable. Cf. Volk v. SAIF, supra, 73 Or App a t 646 (SAIF 
c l e a r l y m i s i n t e r p r e t s p h y s i c i a n ' s m e d i c a l l y s t a t i o n a r y " p r e d i c t i o n " ) . 

ORDER 

The Referee's order dated J u l y 1, 1987 i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . Claimant i s awarded i n t e r i m compensation f o r 
the p e r i o d from November 20, 1986 t h r o u g h December 15, 1986, l e s s 
amounts p r e v i o u s l y p a i d . Claimant's a t t o r n e y i s awarded an approved 
fee of 25 p e r c e n t o f the i n c r e a s e d i n t e r i m b e n e f i t s c r e a t e d by t h i s 
o r d e r , n o t t o exceed $3,800. The remainder of t h e Referee's o r d e r i s 
a f f i r m e d . 
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GRANT W. NAIRN, Claimant WCB 87-12276 
A l l e n , S t o r t z , e t a l . , Claimant's Attorneys March 13, 1989 
D a r y l l E. K l e i n , Defense Attorney Order on Review 

R e v i e w e d by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Myzak's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s r e l a t i n g t o h i s l o w 
b a c k . We r e v e r s e . 

ISSUES 

1 . Whether t h e i n s u r e r may a s s e r t t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e as a d e f e n s e i n t h i s c a s e . 

2. Whether c l a i m a n t has p r o v e n t h a t h i s c o m p e n s a b l e 1979 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g c a use o f h i s c u r r e n t need f o r 
m e d i c a l s e r v i c e s . 

FINDINGS OF FACT 

C l a i m a n t o r i g i n a l l y i n j u r e d h i s l o w back i n A u g u s t 1972 
when he l i f t e d a heavy o b j e c t i n t h e c o u r s e o f h i s employment w i t h 
S k y l i n e M o b i l e Homes ( S k y l i n e ) . He s o u g h t t r e a t m e n t f r o m 
Dr. Hanson, a g e n e r a l p r a c t i t i o n e r , f o r c o m p l a i n t s o f l o w back and 
r i g h t l e g p a i n . Dr. Hanson h o s p i t a l i z e d c l a i m a n t f o r a b o u t 10 
d a y s , b u t c l a i m a n t ' s c o n d i t i o n f a i l e d t o i m p r o v e s i g n i f i c a n t l y . 
D r. Hanson s u s p e c t e d a h e r n i a t e d l u m b a r d i s c and r e f e r r e d c l a i m a n t 
t o Dr. Cohen, an o r t h o p e d i s t . Dr. Cohen p r e s c r i b e d f u r t h e r 
c o n s e r v a t i v e t r e a t m e n t and c l a i m a n t ' s c o n d i t i o n i m p r o v e d . C l a i m a n t 
f i l e d a c l a i m f o r h i s i n j u r y w h i c h was a c c e p t e d by S k y l i n e ' s 
c a r r i e r . C l a i m a n t ' s c l a i m was c l o s e d w i t h o u t an a w a r d f o r 
p e r m a n e n t d i s a b i l i t y a t some t i m e n o t s p e c i f i e d i n t h e r e c o r d . 
C l a i m a n t r e t u r n e d t o work a t S k y l i n e and c o n t i n u e d i n t h a t c a p a c i t y 
f o r a b o u t a y e a r . D u r i n g t h a t p e r i o d , he e x p e r i e n c e d p e r i o d i c 
n o n d i s a b l i n g b o u t s o f l o w back p a i n . 

C l a i m a n t began w o r k i n g f o r a n o t h e r e m p l o y e r , S u n s h i n e 
D a i r y ( S u n s h i n e ) , i n a p p r o x i m a t e l y m i d 1974. T h i s j o b f r e q u e n t l y 
i n v o l v e d r e p e t i t i v e and heavy l i f t i n g and c l a i m a n t c o n t i n u e d t o 
e x p e r i e n c e p e r i o d i c n o n d i s a b l i n g b o u t s o f l o w back p a i n . Then, on 
March 27, 1979, c l a i m a n t e x p e r i e n c e d a s e v e r e e x a c e r b a t i o n o f l o w 
back p a i n a f t e r an, i n c i d e n t a t work i n w h i c h t h e w h e e l s o f a 
h e a v i l y l o a d e d h a n d t r u c k he was p u s h i n g s u d d e n l y became l o d g e d i n a 
r u t i n t h e f l o o r . He a g a i n s o u g h t t r e a t m e n t f r o m Dr. Hanson. 
Dr. Hanson t r e a t e d c l a i m a n t c o n s e r v a t i v e l y and r e l e a s e d him f o r 
r e g u l a r work on A p r i l 14, 1979. C l a i m a n t r e t u r n e d t o work a t 
S u n s h i n e and c o n t i n u e d i n t h a t c a p a c i t y u n t i l t h e b u s i n e s s s h u t 
down i n December 1979. S u n s h i n e ' s c a r r i e r a c c e p t e d c l a i m a n t ' s 
c l a i m f o r i n c r e a s e d l o w back as a new i n j u r y and t h e c l a i m was 
c l o s e d by D e t e r m i n a t i o n O r d e r i n J u l y 1979 w i t h no award f o r 
p e r m a n e n t d i s a b i l i t y . 

A f t e r l e a v i n g S u n s h i n e , c l a i m a n t was u n employed e x c e p t 
f o r b r i e f p e r i o d s when he d e a l t c a r d s a t a g a m b l i n g e s t a b l i s h m e n t . 
He l i v e d o f f o f s a v i n g s and h i s g i r l f r i e n d ' s e a r n i n g s . B e g i n n i n g 
i n 1981 o r 1982, he e x p e r i e n c e d a g r a d u a l i n c r e a s e i n l o w back and 
r i g h t l e g p a i n . He s o u g h t t r e a t m e n t i n J a n u a r y 1984 f r o m 
Dr. B l a k e , an o r t h o p e d i c s u r g e o n . Dr. B l a k e d i a g n o s e d " c h r o n i c 
r e c u r r i n g l u m b o s a c r a l s p i n e p a i n s e c o n d a r y t o d i s c d i s e a s e a t L5, 
S I " and p r e s c r i b e d c o n s e r v a t i v e t r e a t m e n t . C l a i m a n t ' s p a i n 
c o n t i n u e d t o w o r s e n and i n A p r i l 1987 he s o u g h t t r e a t m e n t f r o m 
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Dr. P o u l s o n , an o r t h o p e d i c s u r g e o n . Dr. P o u l s o n o r d e r e d a CT s c a n 
and m y e l o g r a m w h i c h r e v e a l e d a l a r g e d i s c r u p t u r e a t L4-5., He 
recommended t h a t c l a i m a n t u n d e r g o s u r g e r y . 

On J u l y 27, 1987, S u n s h i n e ' s i n s u r e r i s s u e d a d e n i a l i n 
w h i c h i t a s s e r t e d t h a t t h e r e was no c a u s a l r e l a t i o n b e t w e e n 
c l a i m a n t ' s 1979 i n j u r y and h i s r u p t u r e d d i s c . C l a i m a n t r e q u e s t e d a 
h e a r i n g on t h e d e n i a l on A u g u s t 7, 1987 and r a i s e d a number o f 
i s s u e s i n c l u d i n g m e d i c a l s e r v i c e s and a g g r a v a t i o n . C l a i m a n t a l s o 
r e q u e s t e d own m o t i o n r e l i e f . The B o a r d i s s u e d an o r d e r on 
November 12, 1987 p o s t p o n i n g a c t i o n on t h e own m o t i o n c l a i m p e n d i n g 
r e s o l u t i o n o f t h i s p r o c e e d i n g . A t t h e b e g i n n i n g o f t h e h e a r i n g , 
c l a i m a n t ' s a t t o r n e y i n d i c a t e d t h a t c l a i m a n t ' s e n t i t l e m e n t t o 
m e d i c a l s e r v i c e s was t h e o n l y s u b s t a n t i v e i s s u e , t h u s w a i v i n g t h e 
i s s u e o f a g g r a v a t i o n . C l a i m a n t f i l e d no c l a i m w i t h h i s f i r s t 
e m p l o y e r , S k y l i n e , o r i t s c a r r i e r and n e i t h e r was j o i n e d by 
S u n s h i n e ' s c a r r i e r as a p a r t y t o t h i s p r o c e e d i n g . 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s 1979 i n d u s t r i a l i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g c a use o f h i s c u r r e n t need f o r m e d i c a l s e r v i c e s . 

CONCLUSIONS OF LAW 

Whether t h e I n s u r e r May A s s e r t R e s p o n s i b i l i t y as a D e f e n s e 

The R e f e r e e c o n c l u d e d t h a t t h e l a s t i n j u r i o u s e x p o s u r e 
r u l e was i n a p p l i c a b l e i n t h i s case because S k y l i n e and i t s c a r r i e r 
had n o t been j o i n e d as p a r t i e s . She n o n e t h e l e s s f o u n d t h a t 
c l a i m a n t had f a i l e d t o p r o v e t h a t h i s 1979 i n j u r y was an 
• i n d e p e n d e n t m a t e r i a l c o n t r i b u t i n g c a u s e " o f h i s c u r r e n t c o n d i t i o n 
and u p h e l d t h e c a r r i e r ' s d e n i a l on t h a t b a s i s . On B o a r d r e v i e w , 
c l a i m a n t c o n t e n d s t h a t d e s p i t e t h e R e f e r e e ' s s t a t e m e n t t h a t t h e 
l a s t i n j u r i o u s e x p o s u r e r u l e was i n a p p l i c a b l e , she a c t u a l l y 
e m p l oyed t h e r u l e t o d e f e a t h i s c l a i m i n v i o l a t i o n o f R u n f t v . 
SAIF, 303 Or 493 ( 1987 ) . I n t h e a l t e r n a t i v e ' , he c o n t e n d s t h a t t h e 
R e f e r e e i m p r o p e r l y a p p l i e d t h e l a s t i n j u r i o u s e x p o s u r e r u l e and 
s h o u l d have p l a c e d t h e b u r d e n on t h e c a r r i e r t o d i s p r o v e an 
i n d e p e n d e n t c o n t r i b u t i o n t o h i s c u r r e n t c o n d i t i o n by t h e 1979 
i n j u r y i n a c c o r d a n c e w i t h I n d u s t r i a l I n d e m n i t y Co. v. K e a r n s , 70 Or 
App 583 ( 1 9 8 4 ) . 

I n f a c t , S u n s h i n e ' s i n s u r e r has n e v e r a s s e r t e d t h e l a s t 
i n j u r i o u s e x p o s u r e r u l e as a d e f e n s e i n t h i s c a s e . I t m e r e l y 
a r g u e s t h a t c l a i m a n t has f a i l e d t o p r o v e a m a t e r i a l c a u s a l r e l a t i o n 
b e tween h i s c u r r e n t need f o r m e d i c a l s e r v i c e s and h i s 1979 
i n d u s t r i a l i n j u r y . We a g r e e w i t h c l a i m a n t , h o wever, t h a t t h e 
R e f e r e e ' s s t a t e m e n t t h a t he had t h e b u r d e n o f p r o v i n g t h a t h i s 1979 
i n d u s t r i a l i n j u r y was an " i n d e p e n d e n t m a t e r i a l c o n t r i b u t i n g c a u s e " 
o f h i s c u r r e n t c o n d i t i o n was a m i s s t a t e m e n t o f h i s b u r d e n o f 
p r o o f . 

M e d i c a l S e r v i c e s 

C l a i m a n t may overcome t h e i n s u r e r ' s d e n i a l by 
e s t a b l i s h i n g t h a t h i s c o m p e n s a b l e 1979 i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g c a u s e o f h i s c u r r e n t need f o r m e d i c a l s e r v i c e s . See 
H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 257 ( 1 9 8 3 ) . " M a t e r i a l 
c o n t r i b u t i n g c a u s e " means a s u b s t a n t i a l c a u s e , b u t n o t n e c e s s a r i l y 
t h e s o l e c a u s e o r even t h e most s i g n i f i c a n t c a u s e . See Van . 
B l o k l a n d v . Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 
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The r e c o r d c o n t a i n s t h r e e o p i n i o n s r e g a r d i n g t h e c a u s a l 
r e l a t i o n b e t w e e n c l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s and 
h i s 1979 i n j u r y . Dr. Hanson, c l a i m a n t ' s t r e a t i n g g e n e r a l 
p r a c t i t i o n e r , t h o u g h t t h a t c l a i m a n t ' s r u p t u r e d L4-5 d i s c was c a u s e d 
p r i m a r i l y by h i s 1972 i n j u r y . He a l s o i n d i c a t e d t h a t t h e 1979 
i n j u r y may have w o r s e n e d t h e c o n d i t i o n , b u t was u n s u r e . 
Dr. P h i p p s , a c o n s u l t i n g n e u r o l o g i s t , a g r e e d w i t h Dr. Hanson t h a t 
t h e p r i m a r y c ause o f c l a i m a n t ' s r u p t u r e d d i s c was t h e 1972 i n j u r y . 
He a l s o o p i n e d , h o w e v e r , t h a t t h e 1979 i n j u r y c o n t r i b u t e d t o t h e 
s u b s e q u e n t w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . ( T r . 5 0 ) . 
Dr. S c h a d e r , a c o n s u l t i n g o r t h o p e d i c s u r g e o n , o p i n e d t h a t t h e 1972 
and 1979 i n j u r i e s t o g e t h e r "were t h e m a j o r c o n t r i b u t i n g f a c t o r s " t o 
h i s c u r r e n t c o n d i t i o n . (Ex. 1 1 - 2 ) . 

I n l i g h t o f t h e s e o p i n i o n s , we c o n c l u d e t h a t c l a i m a n t ' s 
1979 i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t need 
f o r m e d i c a l . s e r v i c e s . A l t h o u g h t h e 1972 i n j u r y was p r o b a b l y t h e 
most s i g n i f i c a n t c a use o f c l a i m a n t ' s c u r r e n t need f o r m e d i c a l 
s e r v i c e s , t h e e v i d e n c e p r e p o n d e r a t e s i n f a v o r o f t h e c o n c l u s i o n 
t h a t t h e 1979 i n j u r y a l s o c o n t r i b u t e d s i g n i f i c a n t l y t o h i s 
c o n d i t i o n . Such a c o n t r i b u t i o n i s s u f f i c i e n t t o s a t i s f y t h e 
d e f i n i t i o n o f a m a t e r i a l c o n t r i b u t i n g c a u s e . We, t h e r e f o r e , 
c o n c l u d e t h a t t h e i n s u r e r ' s d e n i a l s h o u l d be s e t a s i d e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 10, 1988 i s r e v e r s e d . 
The i n s u r e r ' s d e n i a l d a t e d J u l y 27, 1987 i s s e t a s i d e and t h e 
m e d i c a l s e r v i c e s c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o l a w , For s e r v i c e s a t h e a r i n g and on B o a r d r e v i e w , 
c l a i m a n t ' s a t t o r n e y i s awarded $2,000, t o be p a i d by t h e i n s u r e r . 
A c l i e n t - p a i d f e e of. up t o $440 i s a p p r o v e d . 

DENNIS E. BERLINER, Claimant WCB 86-04496 & 88-17861 
Malagon, et a l . , Claimant's Attorneys March 14, 1989 
Cummins, et a l . , Defense Attorneys Order Denying Motion to Consolidate 

and For Immediate Remand 
C l a i m a n t has moved t h e B o a r d f o r an o r d e r c o n s o l i d a t i n g 

WCB Case No. 88-17861 w i t h WCB Case No. 86-04496, a c a s e w h i c h i s 
p r e s e n t l y p e n d i n g r e v i e w , f o r p u r p o s e s o f r e v i e w and " t o remand 
[WCB Case No. 8 6-04496] f o r f u r t h e r c l a r i f i c a t i o n w i t h r e f e r e n c e 
t o t h e q u e s t i o n o f R e f e r e e J o h n s o n ' s O p i n i o n & O r d e r . " The m o t i o n 
i s d e n i e d . 

WCB Case No. 88-17861 i s c l a i m a n t ' s a p p e a l f r o m R e f e r e e 
H o w e l l ' s J a n u a r y 3 1 , 1989 o r d e r t h a t : ( 1 ) based upon t h e c o n t e n t s 
o f R e f e r e e J o h n s o n ' s September 16, 1988 o r d e r i n WCB Case No. 
86-04496, f o u n d t h a t R e f e r e e J o h n s o n ' s o r d e r d i d n o t r e q u i r e ' t h e 
e m p l o y e r t o pay t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n ; and ( 2 ) 
d e c l i n e d t o a s s e s s p e n a l t i e s and a t t o r n e y f e e s f o r t h e e m p l o y e r ' s 
r e f u s a l t o pay t h e a f o r e m e n t i o n e d c o m p e n s a t i o n . A h e a r i n g 
t r a n s c r i p t i s p r e s e n t l y b e i n g o b t a i n e d . T h e r e a f t e r , a b r i e f i n g 
s c h e d u l e w i l l be i m p l e m e n t e d . 

On t h e o t h e r hand, WCB Case No. 86-04496 i s p r e s e n t l y 
p e n d i n g B o a r d r e v i e w p u r s u a n t t o c l a i m a n t ' s a p p e a l f r o m R e f e r e e 
J o h n s o n ' s September 16, 1988 O p i n i o n and O r d e r . Among o t h e r 
f i n d i n g s , R e f e r e e J o h n s o n u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t knee c o n d i t i o n , 
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u p h e l d t h e e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t l u m b a r p r o b l e m 
i n s o f a r as i t c o n c e r n e d c o c c y g o d y n i a , and s e t a s i d e t h e e m p l o y e r ' s 
d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . A t t h e t i m e . o f 
r e v i e w , t h e Board w i l l a l s o c o n s i d e r t h e e m p l o y e r ' s a l t e r n a t i v e 
m o t i o n s t o e i t h e r remand t o t h e R e f e r e e t h e q u e s t i o n o f t h e 
s o - c a l l e d " i n t e r i m c o m p e n s a t i o n " i s s u e as i t r e l a t e s t o c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n o r t o a d d r e s s t h e q u e s t i o n on de novo 
r e v i e w . The b r i e f i n g s c h e d u l e i n WCB Case No. 86-04496 has been 
c o m p l e t e d and t h e case i s d o c k e t e d f o r r e v i e w . 

An i n t e r - r e l a t i o n s h i p b e t w e e n some o f t h e i s s u e s r a i s e d 
i n t h e two c a s e s i s r e a d i l y d i s c e r n i b l e . Y e t , we do n o t c o n s i d e r 
s u ch a s i t u a t i o n t o be u n u s u a l , p a r t i c u l a r l y when t h e i s s u e i n t h e 
sec o n d case p e r t a i n s t o t h e e n f o r c e m e n t o f t h e o r d e r e m a n a t i n g 
f r o m t h e f i r s t c a s e . M o r e o v e r , a t r a n s c r i p t has n o t even been 
o b t a i n e d i n WCB Case No. 8 8 - 1 7 8 6 1 , whereas WCB Case No. 86-04496 
has a l r e a d y been f u l l y b r i e f e d and d o c k e t e d f o r r e v i e w . 
T h e r e f o r e , c o n s o l i d a t i o n o f t h e c a s e s w o u l d r e s u l t i n a f u r t h e r 
e x t e n s i o n o f t h e r e v i e w p r o c e s s . Under t h e s e c i r c u m s t a n c e s and i n 
t h e i n t e r e s t s o f s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s , we deny t h e 
m o t i o n f o r c o n s o l i d a t i o n . 

As an a s i d e , we q u e s t i o n t h e r e l e v a n c e o f d e t e r m i n i n g a 
R e f e r e e ' s " i n t e n t " i n d r a f t i n g an o r d e r when t h e m e r i t s o f t h e 
case a r e now b e f o r e us and s u b j e c t t o de novo r e v i e w . 
C o n s e q u e n t l y , i f c l a i m a n t ' s m o t i o n t o remand f o r " c l a r i f i c a t i o n " 
o f t h e R e f e r e e ' s o r d e r i s i n t e n d e d as an i m m e d i a t e r e q u e s t f o r 
a c t i o n , i t i s l i k e w i s e d e n i e d . 

A c c o r d i n g l y , c l a i m a n t ' s a p p e a l and t h e m o t i o n s t o remand 
i n WCB Case No. 86-04496 w i l l be r e v i e w e d i n t h e o r d i n a r y c o u r s e 
o f b u s i n e s s . See OAR 4 3 8 - 1 1 - 0 1 5 ( 2 ) . Once a t r a n s c r i p t i s 
o b t a i n e d and d i s t r i b u t e d t o t h e p a r t i e s , t h e b r i e f i n g s c h e d u l e i n 
WCB Case No. 88-17861 w i l l be i m p l e m e n t e d . Upon c o m p l e t i o n o f t h e 
b r i e f i n g s c h e d u l e , c l a i m a n t ' s a p p e a l i n WCB Case No. 88-17861 w i l l 
be d o c k e t e d f o r B o a r d r e v i e w . 

I T I S SO ORDERED. 

NOBLE J. CHASTEEN, Claimant WCB 86-12596 & 86-12597 
Samuel A. H a l l , Claimant's Attorney March 14, 1989 
J e f f Gerner (SAIF), Defense Attorney Corrected Order on Review 

I t has come t o o u r a t t e n t i o n t h a t a c l e r i c a l e r r o r 
a p p e a r s i n o u r O r d e r on Review d a t e d March 10, 1989. To c o r r e c t 
t h i s o v e r s i g h t , o u r p r i o r o r d e r i s w i t h d r a w n and r e p l a c e d w i t h t h e 
f o l l o w i n g c o r r e c t e d o r d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e M y e r s ' o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a r i g h t s h o u l d e r ( a r m ) i n j u r y . The i s s u e on 
r e v i e w i s c o m p e n s a b i l i t y o f c l a i m a n t ' s M a r c h , 1986, and O c t o b e r , 
1986 a g g r a v a t i o n c l a i m s . We r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e f i n d i n g s o f f a c t s e t f o r t h i n t h e R e f e r e e ' s 
O p i n i o n and O r d e r , w i t h t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

On March 7, 1985, Dr. F i l a r s k i n o t e d c o n t i n u i n g n e u r i t i s 
symptoms w i t h r e p e t i t i v e a c t i v i t y . He r e s t r i c t e d c l a i m a n t f r o m 
c a r p e n t r y and l u m b e r work because o f c l a i m a n t ' s p h y s i c a l 
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l i m i t a t i o n s w h i c h i n c l u d e d i s c o m f o r t , p a r e s t h e s i a s , m u s c l e 
c r a m p i n g , and f i n g e r numbness. He recommended s e d e n t a r y work and 
d i s c u s s e d t h e p o t e n t i a l f o r u l n a r n e r v e s u r g e r y i f s i g n i f i c a n t 
symptoms r e t u r n e d and were a c c o m p a n i e d by a change i n t h e n e r v e 
c o n d u c t i o n s t u d y . 

The above m e d i c a l e v i d e n c e was a v a i l a b l e t o t h e p a r t i e s 
a t t h e t i m e t h e May 6, 1985 s t i p u l a t i o n was s i g n e d . 

CONCLUSIONS AND OPINION 

I n o r d e r t o e s t a b l i s h an a g g r a v a t i o n o f h i s s c h e d u l e d 
arm d i s a b i l i t y so as t o w a r r a n t c l a i m r e o p e n i n g , c l a i m a n t must 
p r o v e t h a t h i s c o n d i t i o n i s w o r s e . ORS 656.273. A w o r s e n e d 
c o n d i t i o n means a change w h i c h makes c l a i m a n t more d i s a b l e d t h a n 
he was on May 6, 1985 t h e d a t e t h e s t i p u l a t i o n , t h e l a s t 
a r r a n g e m e n t o f c o m p e n s a t i o n , was a p p r o v e d . See S m i t h v . SAIF , 302 
Or 396 ( 1 9 8 6 ) ; I n t e r n a t i o n a l Paper Co. v. T u r n e r , 84 Or App 248 
( 1 9 8 7 ) . 

The Supreme C o u r t , i n Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , 
has s e t o u t t h e r e q u i r e m e n t s f o r e s t a b l i s h i n g a w o r s e n i n g i n ca s e s 
i n w h i c h c l a i m a n t has a l r e a d y r e c e i v e d a p e r m a n e n t d i s a b i l i t y 
a w a r d , and s u b s e q u e n t l y e x p e r i e n c e s a s y m p t o m a t i c f l a r e - u p . The 
f i r s t c r i t i c a l q u e s t i o n i n t h i s case u n d e r t h o s e r e q u i r e m e n t s i s 
w h e t h e r o r n o t t h e award o f 67.2 d e g r e e s was p r e d i c a t e d on t h e 
a n t i c i p a t e d r e c u r r e n c e o f symptoms. 

We f i n d t h i s c a s e f a c t u a l l y s i m i l a r t o I n t e r n a t i o n a l 
Paper Co. v. T u r n e r , s u p r a , w h i c h a l s o i n v o l v e d a s c h e d u l e d 
i n j u r y . I n t h a t c a s e , a R e f e r e e ' s o r d e r g r a n t e d 10 p e r c e n t l o s s 
o f use o f t h e l e f t l e g . E v i d e n c e a v a i l a b l e a t t h e t i m e o f t h a t 
a r r a n g e m e n t o f c o m p e n s a t i o n i n c l u d e d t h e d o c t o r ' s s t a t e m e n t t h a t , 
"when [ c l a i m a n t ] i s a c t i v e on t h e knee, i t s w e l l s up," and 
c l a i m a n t ' s t e s t i m o n y t h a t he w o u l d e x p e r i e n c e p a i n and s w e l l i n g i n 
t h e knee i f he were t o work on h i s f e e t f o r e i g h t h o u r s . T u r n e r , 
84 Or App a t 2 5 1 . On remand f r o m t h e Supreme C o u r t , t h e C o u r t o f 
A p p e a l s n o t e d t h a t , a l t h o u g h i t was n o t c l e a r w h e t h e r o r n o t t h e 
R e f e r e e had a l l o c a t e d a p o r t i o n o f t h e pe r m a n e n t award f o r 
a n t i c i p a t e d r e c u r r e n c e s o f symptoms, i t assumed t h a t a l l r e l e v a n t 
e v i d e n c e c o n c e r n i n g c l a i m a n t ' s a n t i c i p a t e d p e r m a n e n t d i s a b i l i t y 
w h i c h was b e f o r e t h e R e f e r e e was c o n s i d e r e d i n m a k i n g t h e award o f 
d i s a b i l i t y . The c o u r t c o n c l u d e d , t h e r e f o r e , t h a t t h e award 
a n t i c i p a t e d t h a t c l a i m a n t w o u l d have f u t u r e p e r i o d s o f d i s a b i l i t y 
i f he became a c t i v e on h i s l e f t k nee. The c o u r t d i d n o t r e a c h t h e 
q u e s t i o n o f w h e t h e r o r n o t t h e p e r i o d o f d i s a b i l i t y i n t h a t c a s e 
e x c e e d e d t h e t i m e a n t i c i p a t e d i n t h e o r d e r ' s award because t h e 
c l a i m a n t ' s d i s a b i l i t y e x c e e d e d 14 d a y s . C i t i n g Gwynn, s u p r a , t h e 
c o u r t d e t e r m i n e d t h a t , because c l a i m a n t was t o t a l l y d i s a b l e d f o r 
more t h a n 14 d a y s , he had e s t a b l i s h e d a w o r s e n i n g as a m a t t e r o f 
l a w , and was e n t i t l e d t o t i m e l o s s b e n e f i t s . 

I n t h i s c a s e , we assume t h a t t h e p a r t i e s c o n s i d e r e d t h e 
e v i d e n c e a v a i l a b l e a t t h e t i m e t h e s t i p u l a t i o n was s i g n e d i n 
f i x i n g t h e award o f 35 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 
T h a t e v i d e n c e a n t i c i p a t e d i n c r e a s e d n e u r i t i s symptoms w i t h 
a c t i v i t y . I n a d d i t i o n , we i n f e r f r o m Dr. F i l a r s k i ' s r e s t r i c t i o n 
a g a i n s t r e t u r n i n g t o c a r p e n t r y o r l u m b e r work : and r e c o m m e n d a t i o n 
t h a t he r e t u r n t o o n l y s e d e n t a r y w o r k , t h a t ' e n g a g i n g i n p h y s i c a l 
l a b o r w o u l d cause a f l a r e - u p o f symptoms w h i c h c o u l d r e s u l t i n 
p e r i o d s o f d i s a b i l i t y . 
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The s e c o n d c r i t i c a l q u e s t i o n i s w h e t h e r o r n o t t h e 
p e r i o d s o f d i s a b i l i t y e x p e r i e n c e d by t h i s c l a i m a n t e x c e e d e d t h o s e 
a n t i c i p a t e d i n t h e p r i o r p e r m a n e n t d i s a b i l i t y a w a r d . I n Gwynn v. 
S AIF, s u p r a , t h e Supreme C o u r t h e l d t h a t , i f t h e p e r i o d o f 
d i s a b i l i t y r e s u l t i n g f r o m a f l a r e - u p o f symptoms e x c e e d s 14 d a y s , 
o r i f c l a i m a n t becomes an i n p a t i e n t a t a h o s p i t a l f o r t r e a t m e n t o f 
t h a t c o n d i t i o n , t h e c l a i m a n t has s u s t a i n e d an a g g r a v a t i o n as a 
m a t t e r o f l a w . 304 Or a t 353. See a l s o Gwynn v. S A I F , 91 Or App 
84 ( 1 9 8 8 ) . 

I n t h i s c a s e , s e c o n d a r y t o o v e r w o r k , c l a i m a n t 
e x p e r i e n c e d a f l a r e - u p i n March, 1986, f o r w h i c h Dr. F i l a r s k i 
a u t h o r i z e d one week o f t i m e l o s s . A g a i n i n O c t o b e r , 1 9 8 6 , 
c l a i m a n t ' s symptoms waxed as a r e s u l t o f p h y s i c a l work a c t i v i t i e s , 
and he m i s s e d two weeks o f w o r k . 

N e i t h e r f l a r e - u p r e s u l t e d i n t i m e l o s s e x c e e d i n g 14 
d a y s , n o r was c l a i m a n t h o s p i t a l i z e d f o r t h e i n c r e a s e d symptoms. 
S i n c e we f i n d t h a t t h i s w a x i n g o f symptoms, w h i c h r e s u l t e d i n a 
s h o r t p e r i o d o f d i s a b i l i t y , was o f t h e d e g r e e and d u r a t i o n 
a n t i c i p a t e d i n t h e l a s t award o r a r r a n g e m e n t o f c o m p e n s a t i o n and 
b ecause no p e r i o d o f d i s a b i l i t y e x c e e d e d 14 d a y s , we c o n c l u d e t h a t 
c l a i m a n t has n o t e s t a b l i s h e d a c o m p e n s a b l e a g g r a v a t i o n as a m a t t e r 
o f f a c t o r l a w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3 1 , 1986, as 
r e c o n s i d e r e d F e b r u a r y 27, 1987, i s r e v e r s e d i n p a r t . The SAIF 
C o r p o r a t i o n ' s December 3, 1986 d e n i a l and t h e a t t o r n e y f e e f o r 
o v e r c o m i n g t h e d e n i a l i s r e v e r s e d . SAIF's d e n i a l i s r e i n s t a t e e d 
and u p h e l d . 

RONALD C. EARL, Claimant WCB 85-13161 & 85-01742 
Peter 0. Hansen, Claimant's Attorney March 14, 1989 
Kevin L. Mannix, Defense Attorney ' Order on Review 
Roberts, et a l . , Defense Attorneys 

Reviewed by B o a r d Members Joh n s o n and C r i d e r . 

A r g o n a u t I n s u r a n c e r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
R e f e r e e Menashe's o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r h i s c u r r e n t p s y c h i a t r i c 
c o n d i t i o n ; and ( 2 ) u p h e l d a d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r t h e same c o n d i t i o n i s s u e d by EBI Companies. C l a i m a n t 
c r o s s - r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s o r d e r , b u t s u b s e q u e n t l y 
f i l e d a b r i e f on r e v i e w r e q u e s t i n g t h a t t h e B o a r d a f f i r m t h e 
o r d e r . We i n t e r p r e t c l a i m a n t ' s b r i e f as a w i t h d r a w a l o f h i s 
c r o s s - r e q u e s t f o r r e v i e w . 

The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y o f and 
r e s p o n s i b i l i t y f o r m e d i c a l s e r v i c e s . 

We r e v e r s e on t h e r e s p o n s i b i l i t y i s s u e . 

FINDINGS OF FACT 

C l a i m a n t has an u n d e r l y i n g p s y c h i a t r i c d i s o r d e r d a t i n g 
back t o . a t l e a s t 1976. He e x p e r i e n c e s a c u t e e x a c e r b a t i o n s o f t h i s 
c h r o n i c d i s o r d e r i n r e s p o n s e t o p h y s i c a l and e m o t i o n a l s t r e s s . 

C l a i m a n t s u s t a i n e d a c ompensable l e f t knee i n j u r y i n 
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1978 f o r w h i c h he r e c e i v e d an award o f 20 p e r c e n t p e r m a n e n t 
d i s a b i l i t y o f t h e l e f t l e g . EBI i s r e s p o n s i b l e f o r t h a t i n j u r y . 

I n J u l y 1 9 8 1 , c l a i m a n t s u s t a i n e d a l o w back s t r a i n and 
h e r n i a t e d n u c l e u s p u l p o s u s w h i l e w o r k i n g f o r A r g o n a u t ' s i n s u r e d . 
W h i l e he was r e c o v e r i n g f r o m t h i s i n j u r y , he e x p e r i e n c e d an a c u t e 
a n x i e t y a t t a c k i n t h e f a l l o f 1 9 8 1 . A t t h a t t i m e , he was 
e x p e r i e n c i n g v a r i o u s s t r e s s e s a t t r i b u t a b l e t o t h e back i n j u r y , 
i n c l u d i n g d i s a b l i n g l o w back p a i n , c o n c e r n o v e r p r o s p e c t i v e back 
s u r g e r y and h i s i n a b i l i t y t o r e t a i n s t e a d y e m p l o y m e n t , and a n x i e t y 
f r o m t h e a s s o c i a t e d l o s s o f income and s e l f - e s t e e m . 

C l a i m a n t r e c e i v e d p s y c h i a t r i c t r e a t m e n t f o r h i s a n x i e t y 
a t t a c k , and h i s c o n d i t i o n s t a b i l i z e d by A p r i l 1983. An O p i n i o n 
and O r d e r , d a t e d J u l y 6, 1983, d e t e r m i n e d t h a t b o t h t h e back 
i n j u r y and t h e a c u t e a n x i e t y a t t a c k were c o m p e n s a b l e and t h e 
r e s p o n s i b i l i t y o f A r g o n a u t . The o r d e r a l s o c l o s e d t h e i n j u r y 
c l a i m w i t h no award o f p e r m a n e n t p s y c h i a t r i c o r l o w back 
d i s a b i l i t y . The o r d e r was a f f i r m e d on a p p e a l and became f i n a l as 
a m a t t e r o f l a w . 

C l a i m a n t c o n t i n u e d t o s u f f e r f r o m l o w back p a i n 
f o l l o w i n g c l a i m c l o s u r e . I n a d d i t i o n , he e x p e r i e n c e d an 
a g g r a v a t i o n o f h i s l e f t knee c o n d i t i o n i n November 1983. H i s 
i n j u r y c l a i m w i t h EBI was r e o p e n e d , c l a i m a n t u n d e r w e n t l e f t knee 
s u r g e r y i n March 1984, and he r e q u e s t e d r e c l o s u r e o f h i s c l a i m t h e 
f o l l o w i n g S eptember. C l a i m a n t made t h i s r e q u e s t a g a i n s t t h e 
a d v i c e o f Dr. Rusch, t h e t r e a t i n g knee s u r g e o n , who o p i n e d t h a t 
c l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y . The c l a i m was r e c l o s e d 
by Own M o t i o n D e t e r m i n a t i o n , i s s u e d December 20, 1984, w i t h no 
a d d i t i o n a l award o f p e r m a n e n t d i s a b i l i t y . C l a i m a n t d i d n o t a p p e a l 
t h a t d e t e r m i n a t i o n . 

I n F e b r u a r y 1985, c l a i m a n t e x p e r i e n c e d an a c u t e a t t a c k 
o f d e p r e s s i o n and r e c e i v e d emergency p s y c h o l o g i c a l c o u n s e l i n g on 
one o c c a s i o n . He f i l e d a c l a i m f o r t h i s emergency t r e a t m e n t w i t h 
E B I , and i t i s s u e d a d e n i a l o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y 
on J u l y 18, 1985. C l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n had s t a b i l i z e d 
by A u g u s t 1985, b u t t h e f o l l o w i n g month he e x p e r i e n c e d a n o t h e r 
e p i s o d e o f i n c r e a s e d " a n x i e t y and d e p r e s s i o n and s o u g h t f u r t h e r 
p s y c h i a t r i c t r e a t m e n t . He f i l e d a c l a i m f o r t h i s t r e a t m e n t w i t h 
A r g o n a u t , and i t i s s u e d a d e n i a l o f c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y on O c t o b e r 1 1 , 1985. 

I n A u g u s t 1986, Dr. B a l l , p s y c h i a t r i s t , e v a l u a t e d 
c l a i m a n t and recommended p s y c h i a t r i c t r e a t m e n t . A t t h a t t i m e , 
c l a i m a n t was e x p e r i e n c i n g an a c u t e e p i s o d e o f d e p r e s s i o n . 

A t t h e t i m e o f h i s a c u t e p s y c h i a t r i c e x a c e r b a t i o n s i n 
1985 and 1986, c l a i m a n t was e x p e r i e n c i n g numerous p h y s i c a l and 
e m o t i o n a l s t r e s s e s , i n c l u d i n g : d i s a b l i n g l o w back p a i n ; r e s i d u a l 
l e f t knee p a i n and l o s s o f r a n g e o f m o t i o n ; f a i l u r e t o l o c a t e 
employment w i t h i n h i s p h y s i c a l l i m i t a t i o n s ; and f i n a n c i a l p r o b l e m s 
r e l a t e d t o l o s s o f employment and c l o s u r e o f h i s l e f t knee i n j u r y 
c l a i m . I n a d d i t i o n , c l a i m a n t was i n v o l v e d i n b a n k r u p t c y 
p r o c e e d i n g s and was e x p e r i e n c i n g s i g n i f i c a n t p e r s o n a l p r o b l e m s 
w i t h h i s t e e n a g e d a u g h t e r . 

C l a i m a n t r e q u e s t e d a h e a r i n g on A r g o n a u t and EBI's 
d e n i a l s o f h i s a c u t e p s y c h i a t r i c e x a c e r b a t i o n s i n 1985 and 1986. 
He and h i s s u p e r v i s o r t e s t i f i e d i n a c r e d i b l e and r e l i a b l e manner. 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s a c u t e p s y c h i a t r i c e x a c e r b a t i o n s i n 1985 and 
1986 a r e s e p a r a t e and d i s t i n c t f r o m t h e c o m p e n s a b l e 1981 
p s y c h i a t r i c e x a c e r b a t i o n a d d r e s s e d i n t h e J u l y 1983 O p i n i o n and 
O r d e r . C l a i m a n t ' s c u r r e n t a c u t e p s y c h i a t r i c symptoms a r e 
a t t r i b u t a b l e t o a w o r s e n i n g o f h i s u n d e r l y i n g p s y c h i a t r i c 
d i s o r d e r . The r e s i d u a l s o f h i s s u c c e s s i v e i n d u s t r i a l i n j u r i e s and 
a g g r a v a t i o n s m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t p s y c h i a t r i c 
e x a c e r b a t i o n and a s s o c i a t e d need f o r m e d i c a l t r e a t m e n t . 
C l a i m a n t ' s 1983 a g g r a v a t i o n o f h i s l e f t knee i n j u r y w i t h . E B I ' s 
i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t a c u t e p s y c h i a t r i c 
c o n d i t i o n . 

CONCLUSIONS AND OPINION 

C o m p e n s a b i l i t y o f M e d i c a l S e r v i c e s 

A r g o n a u t and EBI b o t h c o n t e n d t h a t t h e R e f e r e e e r r e d i n 
f i n d i n g t h a t c l a i m a n t i s e n t i t l e d t o m e d i c a l t r e a t m e n t f o r h i s 
c u r r e n t p s y c h i a t r i c c o n d i t i o n . We d i s a g r e e . 

As d i s c u s s e d a b o v e , a p r i o r O p i n i o n and O r d e r , i s s u e d 
J u l y 6, 1983, d e t e r m i n e d t h a t c l a i m a n t ' s a c u t e a n x i e t y a t t a c k i n 
1981 was co m p e n s a b l e and t h e r e s p o n s i b i l i t y o f A r g o n a u t . T h a t 
o r d e r was a f f i r m e d on a p p e a l and became f i n a l as a m a t t e r o f l a w . 
T h e r e f o r e , c l a i m a n t ' s c u r r e n t p s y c h i a t r i c e x a c e r b a t i o n s a r e 
compensable i f t h e y r e p r e s e n t a c o n t i n u a t i o n o f h i s a c u t e 
c o n d i t i o n i n 1 9 8 1 . I f n o t , c l a i m a n t must d e m o n s t r a t e : ( 1 ) t h a t 
he has s u s t a i n e d a w o r s e n i n g o f h i s p r e e x i s t i n g p s y c h i a t r i c 
d i s o r d e r r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y ; 
and ( 2 ) t h a t h i s i n d u s t r i a l i n j u r i e s have m a t e r i a l l y c o n t r i b u t e d 
t o t h i s w o r s e n i n g . See Jeld-Wen v . Page, 73 Or App 136, 139 
( 1 9 8 5 ) ; B r a c k e v. B a z a ' r , I n c . , 293 Or 239, 244-250 ( 1 9 8 2 ) ( d i c t a ) . 

We c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t a 
c o n t i n u a t i o n o f h i s 1981 e x a c e r b a t i o n . The m e d i c a l r e c o r d 
i n d i c a t e s t h a t t h e l a t t e r a c u t e c o n d i t i o n had t o t a l l y r e s o l v e d by 
A p r i l 1983. T h i s f i n d i n g i s c o n s i s t e n t w i t h t h e f a c t t h a t 
c l a i m a n t ' s 1981 i n j u r y c l a i m was c l o s e d w i t h no award f o r 
p e r m a n e n t p s y c h i a t r i c d i s a b i l i t y . C l a i m a n t must t h e r e f o r e , 
d e m o n s t r a t e b o t h a w o r s e n i n g o f h i s p r e e x i s t i n g p s y c h i a t r i c 
c o n d i t i o n and a c a u s a l l i n k b e tween t h a t w o r s e n i n g and h i s 
i n d u s t r i a l i n j u r i e s . I d . 

I n r e g a r d t o t h e w o r s e n i n g r e q u i r e m e n t , t h e r e c o r d 
c l e a r l y d e m o n s t r a t e s t h a t c l a i m a n t has e x p e r i e n c e d an a c u t e 
s y m p t o m a t i c e x a c e r b a t i o n o f h i s u n d e r l y i n g m e n t a l d i s o r d e r 
r e q u i r i n g t r e a t m e n t . F u r t h e r m o r e , t h e m e d i c a l e v i d e n c e makes no 
p e r s u a s i v e d i s t i n c t i o n b etween c l a i m a n t ' s m e n t a l c o n d i t i o n and h i s 
symptoms. We, t h e r e f o r e , c o n c l u d e t h a t h i s c u r r e n t s y m p t o m a t i c 
i n c r e a s e i s s u f f i c i e n t t o d e m o n s t r a t e t h e r e q u i s i t e w o r s e n i n g o f 
h i s u n d e r l y i n g m e n t a l d i s o r d e r . See SAIF v. V a r n e r , 89 Or App 421 
(1 9 8 8 ) . 

T u r n i n g t o t h e r e q u i s i t e c a u s a l r e l a t i o n s h i p , A r g o n a u t . 
and EBI c o n t e n d t h a t c l a i m a n t ' s c u r r e n t a c u t e c o n d i t i o n i s t o t a l l y 
a t t r i b u t a b l e t o h i s u n d e r l y i n g p e r s o n a l i t y d i s o r d e r and o f f work 
s t r e s s . We d i s a g r e e . 

T h i s i s a complex m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t 
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m e d i c a l a n a l y s i s . The R e f e r e e d e f e r r e d t o t h e o p i n i o n o f 
Dr. B a l l , p s y c h i a t r i s t , who e v a l u a t e d c l a i m a n t on two o c c a s i o n s i n 
June 1986. Dr. B a l l o p i n e d t h a t c l a i m a n t ' s r e c e n t p s y c h i a t r i c 
e x a c e r b a t i o n i s t h e r e s u l t o f h i s i n a b i l i t y t o a d j u s t t o t h e l o s s 
i n p h y s i c a l c a p a c i t y and s e l f - e s t e e m he e x p e r i e n c e d as a r e s u l t of-
h i s s u c c e s s i v e i n d u s t r i a l i n j u r i e s . The i n s u r e r s r e l y on t h e 
c o n t r a r y o p i n i o n o f Dr. K l e i n , p s y c h i a t r i s t , who c o n d u c t e d an 
i n d e p e n d e n t p s y c h i a t r i c e x a m i n a t i o n i n A u g u s t 1985. Dr. K l e i n 
a t t r i b u t e d c l a i m a n t ' s c u r r e n t p s y c h i a t r i c e x a c e r b a t i o n t o h i s 
u n d e r l y i n g p s y c h i a t r i c d i s o r d e r . A t h i r d p s y c h i a t r i s t , 
Dr. B e a v e r s , e v a l u a t e d c l a i m a n t b u t was u n a b l e t o r e n d e r a 
d e f i n i t i v e o p i n i o n on t h e r e l a t i o n s h i p b e t w e e n h i s m e n t a l 
c o n d i t i o n and p r i o r i n d u s t r i a l i n j u r i e s . 

We f i n d Dr. B a l l ' s o p i n i o n t o be w e l l - r e a s o n e d and 
c o n s i s t e n t w i t h t h e r e c o r d as a w h o l e . He e x p l a i n e d t h a t 
c l a i m a n t ' s u n d e r l y i n g d i s o r d e r p r e d i s p o s e d him t o p s y c h i a t r i c 
f l a r e - u p s i n r e s p o n s e t o i n j u r y r e l a t e d s t r e s s e s . I n a d d i t i o n , he 
n o t e d t h a t t h e r e was no r e c o r d o f s e r i o u s i n t e r p e r s o n a l p r o b l e m s 
w i t h f e l l o w c o w o r k e r s d u r i n g p e r i o d s when c l a i m a n t was g a i n f u l l y 
e m p l o y e d . F u r t h e r m o r e , we n o t e t h a t c l a i m a n t d o e s , i n f a c t , have 
a p a s t h i s t o r y o f p s y c h i a t r i c e x a c e r b a t i o n s i n r e s p o n s e t o 
p h y s i c a l p a i n , l o s t e a r n i n g c a p a c i t y and l o s s o f f i n a n c i a l 
s e c u r i t y s t e m m i n g f r o m h i s i n d u s t r i a l i n j u r i e s . M o r e o v e r , he 
c o n t i n u e s t o e x p e r i e n c e many o f t h e same i n j u r y r e l a t e d s t r e s s e s 
t h a t c o n t r i b u t e d t o h i s p r i o r e x a c e r b a t i o n s . 

By c o m p a r i s o n , t h e c o n t r a r y o p i n i o n f r o m Dr. K l e i n i s 
n e i t h e r as w e l l - r e a s o n e d n o r as c o n s i s t e n t w i t h t h e r e c o r d . I n 
p a r t i c u l a r , we n o t e t h a t Dr. K l e i n e v a l u a t e d c l a i m a n t a t a t i m e 
when h i s a c u t e symptoms had s t a b i l i z e d . As a r e s u l t , i t i s n o t 
s u r p r i s i n g t h a t she a t t r i b u t e d h i s c o n d i t i o n t o h i s u n d e r l y i n g 
d i s o r d e r . F u r t h e r m o r e , Dr. K l e i n makes no a t t e m p t t o e x p l a i n why 
t h e i n j u r y r e l a t e d s t r e s s e s t h a t c o n t r i b u t e d t o c l a i m a n t ' s 1981 
e x a c e r b a t i o n are. no l o n g e r a c o n t r i b u t i n g f a c t o r o f h i s c u r r e n t 
need f o r t r e a t m e n t . 

M o r e o v e r , Dr. K l e i n ' s o p i n i o n c o n f l i c t s w i t h t h e l a w o f 
t h i s c a s e . As d i s c u s s e d a b o v e , a p r i o r O p i n i o n and O r d e r f i n a l l y 
d e t e r m i n e d t h a t c l a i m a n t ' s 1981 back i n j u r y m a t e r i a l l y c o n t r i b u t e d 
t o h i s p s y c h i a t r i c e x a c e r b a t i o n i n t h e f a l l o f 1 9 8 1 . 
N e v e r t h e l e s s , Dr. K l e i n c o n t i n u e s t o a t t r i b u t e c l a i m a n t ' s h i s t o r y 
o f a c u t e p s y c h o l o g i c a l e x a c e r b a t i o n s t o h i s u n d e r l y i n g p e r s o n a l i t y 
d i s o r d e r and o f f work p e r s o n a l p r o b l e m s . A l t h o u g h Dr. K l e i n i s 
e n t i t l e d t o v o i c e t h a t o p i n i o n , i t i s i n c o n s i s t e n t w i t h t h e p r i o r 
O p i n i o n and O r d e r and must be d i s c o u n t e d . See Kuhn v. SAI F , 
73 Or App 768 ( 1985 ) . 

For t h e r e a s o n s s t a t e d a b o v e , we d e f e r t o Dr. B a l l ' s 
o p i n i o n and f i n d t h a t c l a i m a n t ' s c ompensable i n d u s t r i a l i n j u r i e s 
r e m a i n a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s c u r r e n t need f o r 
p s y c h i a t r i c t r e a t m e n t . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s 
f i n d i n g t h a t he i s e n t i t l e d t o t h e r e q u e s t e d p s y c h i a t r i c t r e a t m e n t . 

R e s p o n s i b i l i t y 

As d i s c u s s e d a b o v e , c l a i m a n t ' s c u r r e n t p s y c h i a t r i c 
f l a r e - u p i s a s e p a r a t e and d i s t i n c t c o n d i t i o n f r o m t h e a n x i e t y 
a t t a c k he e x p e r i e n c e d i n 1981.- On r e v i e w , A r g o n a u t c o n t e n d s t h a t 
t h e R e f e r e e e r r e d i n a s s i g n i n g i t r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t need f o r p s y c h i a t r i c t r e a t m e n t . R e s p o n s i b i l i t y f o r t h i s 
t r e a t m e n t r e s t s w i t h EBI i f : ( 1 ) . c l a i m a n t ' s l e f t knee a g g r a v a t i o n 
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i n November 1983 i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t 
p s y c h i a t r i c f l a r e - u p ; and ( 2 ) c l a i m a n t ' s c u r r e n t c o n d i t i o n i s a 
w o r s e n i n g o f h i s c h r o n i c p s y c h i a t r i c c o n d i t i o n , as opposed t o a 
mere s y m p t o m a t i c e x a c e r b a t i o n . See EBI Companies v. G r o v e r , : 

90 Or App 524 ( 1 9 8 8 ) . The R e f e r e e c o n c l u d e d t h a t t h e p s y c h i a t r i c 
e v i d e n c e d i d n o t e s t a b l i s h t h a t c l a i m a n t ' s l e f t knee a g g r a v a t i o n 
i n November 1983 i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t a c u t e 
p s y c h i a t r i c e x a c e r b a t i o n . We d i s a g r e e . 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t t h e b a n k r u p t c y 
p r o c e e d i n g s i n i t i a t e d i n 1984 were p a r t i a l l y a t t r i b u t a b l e t o h i s 
l e f t knee p r o b l e m s . He c o n t i n u e d t o e x p e r i e n c e l e f t knee p a i n and 
l o s t r a n g e o f m o t i o n f o l l o w i n g c l o s u r e o f h i s l e f t knee c l a i m i n 
December 1984. C l a i m a n t ' s t r e a t i n g knee s u r g e o n , Dr. Rusch, n o t e d 
i n J a n u a r y 1985 t h a t c l a i m a n t a p p e a r e d a t h i s o f f i c e " e x t r e m e l y 
d i s t r e s s e d " o v e r f i n a n c i a l p r o b l e m s r e l a t e d t o t h e r e c l o s u r e o f 
t h a t c l a i m . The c l a i m was c l o s e d a t c l a i m a n t ' s r e q u e s t and 
a g a i n s t t h e a d v i c e o f Dr. Rusch, who o p i n e d t h a t c l a i m a n t ' s l e f t 
knee c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y i n December 1984. 
C l a i m a n t ' s s u p e r v i s o r c r e d i b l y t e s t i f i e d t h a t c l a i m a n t became 
i n c r e a s i n g l y d e p r e s s e d and f r u s t r a t e d a f t e r he was t u r n e d down f o r 
a j o b i n December 1984. The r e c o r d i n d i c a t e s t h a t h i s l e f t knee 
c o n d i t i o n was p a r t i a l l y r e s p o n s i b l e f o r h i s b e i n g t u r n e d down f o r 
t h a t j o b . 

M o r e o v e r , Dr. B a l l a t t r i b u t e d c l a i m a n t ' s c u r r e n t 
p s y c h i a t r i c f l a r e - u p t o h i s i n a b i l i t y t o a d j u s t t o t h e l o s s i n 
p h y s i c a l c a p a c i t y and s e l f - e s t e e m he e x p e r i e n c e d as a r e s u l t o f 
h i s s u c c e s s i v e i n d u s t r i a l i n j u r i e s . D r. B a l l i n c l u d e d c l a i m a n t ' s 
1983 l e f t knee a g g r a v a t i o n i n h i s e a r l i e r d i s c u s s i o n o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r i e s . We, t h e r e f o r e , c o n c l u d e t h a t t h e l e f t knee 
a g g r a v a t i o n was one o f t h e " s u c c e s s i v e i n d u s t r i a l i n j u r i e s " t o 
w h i c h Dr. B a l l a t t r i b u t e d c l a i m a n t ' s c u r r e n t p s y c h i a t r i c 
f l a r e - u p . 

We d e f e r t o Dr. B a l l ' s o p i n i o n because i t i s b o t h 
w e l l - r e a s o n e d and c o n s i s t e n t w i t h t h e re c o r d " . We r e c o g n i z e t h a t 
Dr. B a l l d i d n o t e x p r e s s l y s t a t e t h a t t h e l e f t knee c o n d i t i o n 
r e s u l t e d i n a w o r s e n i n g o f c l a i m a n t ' s c h r o n i c p s y c h i a t r i c 
c o n d i t i o n , as opposed t o a mere i n c r e a s e i n symptoms. However, 
c l a i m a n t ' s u n d e r l y i n g p s y c h i a t r i c c o n d i t i o n was n o t d i s a b l i n g 
i m m e d i a t e l y p r i o r t o h i s c u r r e n t , a c u t e e x a c e r b a t i o n . 
F u r t h e r m o r e , Dr. B a l l made no d i s t i n c t i o n between c l a i m a n t ' s 
m e n t a l c o n d i t i o n and i t s symptoms, and t h e m e d i c a l e v i d e n c e does 
n o t o t h e r w i s e s u p p o r t s uch a d i s t i n c t i o n . I n l i g h t o f t h e s e 
f a c t o r s , we c o n c l u d e t h a t c l a i m a n t has e x p e r i e n c e d a w o r s e n i n g o f 
h i s ' u n d e r l y i n g p s y c h i a t r i c c o n d i t i o n . 

I n r e a c h i n g t h i s d e c i s i o n , we r e l y on t h e r u l e 
e n u n c i a t e d i n SAIF v. V a r n e r , 89 Or App 421 ( 1 9 8 8 ) . The V a r n e r 
c o u r t c o n c l u d e d t h a t , i n t h e absence o f m e d i c a l e v i d e n c e o f a 
p e r s u a s i v e d i s t i n c t i o n b etween a m e n t a l c o n d i t i o n and i t s 
symptoms, a s y m p t o m a t i c i n c r e a s e was s u f f i c i e n t t o d e m o n s t r a t e a 
w o r s e n i n g o f t h e c o n d i t i o n . i n a c o m p e n s a b i l i t y c o n t e x t . We a r e 
aware t h a t t h e Bo a r d has p r e v i o u s l y d e c l i n e d t o r e c o g n i z e an 
i n c r e a s e o f symptoms as a w o r s e n i n g o f a c o n d i t i o n i n a 
r e s p o n s i b i l i t y c o n t e x t . See W i l l i a m C. D i l w o r t h , 38 Van N a t t a 
1036, 1037 ( 1 9 8 6 ) . We a l s o r e c o g n i z e t h a t t h e C o u r t o f A p p e a l s 
has r e c e n t l y a f f i r m e d t h e Board's o r d e r i n P i l w o r t h . See D i l w o r t h 
v. Weyerhaeuser Company, 95 Or App 85 ( J a n u a r y 25, 1 9 8 9 ) . 
However, f o r t h e r e a s o n s d i s c u s s e d b e l o w we a r e n o t p e r s u a d e d t h a t 
t h o s e d e c i s i o n s p r e v e n t o u r a p p l i c a t i o n o f t h e V a r n e r r u l e i n t h i s 
c a s e . 
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We f i r s t n o t e t h a t t h e c o u r t f o r m u l a t e d t h e V a r n e r r u l e 
b ecause o f i t s d i s s a t i s f a c t i o n w i t h t h e l e g a l d i s t i n c t i o n 
b e t w e e n "symptoms" and " c o n d i t i o n s " i n a m e n t a l i l l n e s s c o n t e x t . 
See SAIF v. V a r n e r , s u p r a . We a r e p e r s u a d e d t h a t t h i s r a t i o n a l e 
i s e q u a l l y a p p l i c a b l e i n a r e s p o n s i b i l i t y c o n t e x t . 

F u r t h e r m o r e , t h e D i l w o r t h B o a r d d i d n o t a d d r e s s t h e 
V a r n e r r u l e b u t , i n s t e a d , d e c l i n e d t o a p p l y a p r i o r r u l e 
e n u n c i a t e d i n A d s i t t v. C l a i r m o n t Water D i s t r i c t , 79 Or App 1 
( 1 9 8 6 ) . I n A d s i t t , t h e c o u r t h e l d t h a t a s h o w i n g o f i n c r e a s e d 
symptoms was a l w a y s s u f f i c i e n t t o d e m o n s t r a t e a w o r s e n i n g o f a 
m e n t a l d i s o r d e r i n a c o m p e n s a b i l i t y c o n t e x t . The D i l w o r t h B o a r d 
d e c l i n e d t o a p p l y t h e A d s i t t r u l e i n a r e s p o n s i b i l i t y c o n t e x t 
b e cause t h a t w o u l d a l w a y s s h i f t r e s p o n s i b i l i t y t o t h e s e c o n d 
e m p l o y e r . A f t e r t h e B o a r d ' s d e c i s i o n i n D i l w o r t h , t h e c o u r t 
i s s u e d i t s d e c i s i o n i n SAIF v. V a r n e r , s u p r a , i n w h i c h i t m o d i f i e d 
t h e A d s i t t r u l e . As d i s c u s s e d a bove, t h e V a r n e r r u l e r e c o g n i z e s a 
d i s t i n c t i o n b e t w e e n a p s y c h i a t r i c c o n d i t i o n and i t s symptoms where 
t h e m e d i c a l r e c o r d c o n t a i n s p e r s u a s i v e e v i d e n c e o f such a 
d i s t i n c t i o n . As a r e s u l t , a p p l i c a t i o n o f t h e V a r n e r r u l e i n a 
r e s p o n s i b i l i t y c o n t e x t w i l l n o t a l w a y s s h i f t r e s p o n s i b i l i t y t o t h e 
second e m p l o y e r . A c c o r d i n g l y , t h e D i l w o r t h B o a r d ' s r a t i o n a l e i s 
n o t p e r t i n e n t t o o u r a p p l i c a t i o n o f t h e V a r n e r r u l e i n t h i s and 
o t h e r r e s p o n s i b i l i t y c a s e s . 

M o r e o v e r , i n a f f i r m i n g t h e B o a r d ' s o r d e r i n D i l w o r t h , 
t h e c o u r t d i d n o t c l e a r l y a d o p t t h e p o r t i o n o f t h e o r d e r w h i c h 
a d d r e s s e d t h e A d s i t t r u l e . The B o a r d ' s d i s c u s s i o n o f t h e 
r e s p o n s i b i l i t y i s s u e i n D i l w o r t h was t w o - p r o n g e d . The B o a r d f i r s t 
a d o p t e d t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e c l a i m a n t ' s work a c t i v i t y 
w i t h t h e s econd e m p l o y e r was n o t a c a u s a t i v e f a c t o r o f h i s c u r r e n t 
p s y c h o l o g i c a l f l a r e - u p . I n t h e a l t e r n a t i v e , t h e B o a r d c o n c l u d e d 
t h a t t h e c l a i m a n t ' s s y m p t o m a t i c w o r s e n i n g was n o t s u f f i c i e n t t o 
d e m o n s t r a t e a w o r s e n i n g o f h i s c o n d i t i o n , n o t w i t h s t a n d i n g t h e 
A d s i t t r u l e . I t i s n o t c l e a r w h e t h e r t h e c o u r t a f f i r m e d b o t h 
b a s e s f o r t h e B o a r d ' s o r d e r . T h i s i s p a r t i c u l a r l y s i g n i f i c a n t i n 
l i g h t o f t h e f a c t t h a t t h e a l t e r n a t i v e r u l i n g on t h e " w o r s e n i n g " 
q u e s t i o n was n o t e s s e n t i a l t o t h e B o a r d ' s d e c i s i o n . 

We, t h e r e f o r e , r e l y on t h e V a r n e r r u l e i n c o n c l u d i n g 
t h a t c l a i m a n t has d e m o n s t r a t e d a w o r s e n i n g o f h i s c h r o n i c 
p s y c h i a t r i c c o n d i t i o n . A c c o r d i n g l y , we c o n c l u d e t h a t EBI i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t p s y c h i a t r i c e x a c e r b a t i o n and 
r e l a t e d t r e a t m e n t , and we r e v e r s e t h e R e f e r e e on t h i s i s s u e . 

E n t i t l e m e n t t o A s s e s s e d Fee on B o a r d Review 

F i n a l l y , c l a i m a n t ' s . c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
B o a r d r e v i e w r e g a r d i n g h i s e n t i t l e m e n t t o t r e a t m e n t f o r h i s 
c u r r e n t p s y c h i a t r i c c o n d i t i o n . Such a f e e i s d e f i n e d as an 
" a s s e s s e d f e e . " .See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t award 
an a s s e s s e d f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be 
a w a r d e d . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 7, 1987 i s a f f i r m e d i n 
p a r t and r e v e r s e d i n p a r t . EBI Companies' d e n i a l o f c l a i m a n t ' s 
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m e d i c a l s e r v i c e s c l a i m i s s e t a s i d e , and t h e c l a i m i s remanded t o 
EBI f o r p r o c e s s i n g a c c o r d i n g t o l a w . The d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r t h e same c o n d i t i o n i s s u e d by A r g o n a u t 
I n s u r a n c e i s r e i n s t a t e d and u p h e l d . A l l r e m a i n i n g p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r a r e a f f i r m e d . The B o a r d a p p r o v e s a c l i e n t - p a i d 
f e e f o r A r g o n a u t ' s - c o u n s e l , n o t t o e x c e e d $300. 

JESUS GARCIA, Claimant WCB TP-88030 
Richard P. Noble, Claimant's Attorney March 14, 1989 
Schwabe, et a l . , Defense Attorneys T h i r d Party D i s t r i b u t i o n Order 

The p a y i n g agency has p e t i t i o n e d t h e B o a r d t o r e s o l v e a 
d i s p u t e c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f p r o c e e d s 
f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , 
t h e d i s p u t e p e r t a i n s t o t h e p a y i n g agency's e n t i t l e m e n t t o a l i e n 
f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s . We f i n d t h a t t h e p a y i n g 
agency i s e n t i t l e d t o r e c o v e r a p o r t i o n o f t h e r e m a i n i n g b a l a n c e 
o f t h e s e t t l e m e n t p r o c e e d s as p a r t i a l r e i m b u r s e m e n t f o r i t s a c t u a l 
and p r o j e c t e d c l a i m c o s t s . 

FINDINGS OF FACT 

I n A p r i l 1986, w h i l e p e r f o r m i n g h i s employment d u t i e s as 
a f r u i t p a c k e r , c l a i m a n t s u s t a i n e d a back i n j u r y . S u r g e r y was 
e v e n t u a l l y recommended. I n November 1986, w h i l e b e i n g 
a n e s t h e t i z e d f o r s u r g e r y , he s u f f e r e d c a r d i a c a r r e s t and 
s u b s e q u e n t l y f e l l i n t o a coma. S i n c e t h a t t i m e , he has r e m a i n e d 
i n a s e m i - c o m a t o s e s t a t e . Inasmuch as c l a i m a n t does n o t r e q u i r e 
a c t i v e m e d i c a l c a r e , h i s p a r e n t s a r e c a r i n g f o r him a t t h e i r 
home. They r e c e i v e $1,500 a month f r o m t h e p a y i n g a gency f o r 
t h e i r s e r v i c e s . 

When c l a i m a n t ' s c o n d i t i o n became s t a t i o n a r y , he began 
r e c e i v i n g p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s . He r e c e i v e s 
$777.26 p e r m o n t h . S u p p o r t b e n e f i t s have a l s o been p r o v i d e d t o 
c l a i m a n t ' s e x - w i f e and t h r e e m i n o r c h i l d r e n . By t h e t i m e t h e 
c h i l d r e n r e a c h 21 y e a r s o f age, t h e p a y i n g agency w i l l have p a i d 
$10,748 f o r t h e s e s u p p o r t b e n e f i t s . I n a d d i t i o n , c o n s i d e r i n g 
c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y s t a t u s , he w i l l be e n t i t l e d 
t o b u r i a l b e n e f i t s , n o t t o exceed $3,000. 

A t h i r d p a r t y a c t i o n was i n i t i a t e d on b e h a l f o f c l a i m a n t 
a g a i n s t t h e a n e s t h e s i o l o g i s t f o r m e d i c a l m a l p r a c t i c e . I n O c t o b e r 
1987, w i t h t h e p a y i n g a g e n c y ' s a p p r o v a l , a $1,000,000 s e t t l e m e n t 
was r e a c h e d , w h i c h e q u a l e d t h e t h i r d p a r t y ' s i n s u r a n c e p o l i c y 
l i m i t s . 

A f t e r d e d u c t i n g c l a i m a n t ' s o n e - t h i r d a t t o r n e y ' s f e e , 
l i t i g a t i o n c o s t s , and h i s o n e - t h i r d s t a t u t o r y s h a r e , a b a l a n c e o f 
$445,648.71 r e m a i n s . 

As o f December 3 1 , 1987, t h e p a y i n g a gency has expended 
$147,536.46 i n a c t u a l c l a i m c o s t s . The agency p r o j e c t s a d d i t i o n a l 
c l a i m c o s t s t o t a l l i n g $ 9 2 7 , 7 4 1 . 

C l a i m a n t i s 35 y e a r s o f age. The n o r m a l l i f e e x p e c t a n c y 
f o r a 3 5 - y e a r - o l d male i s 39.989 y e a r s . C o n s i d e r i n g c l a i m a n t ' s 
v e g e t a t i v e s t a t e , t h e agency has d i s c o u n t e d h i s l i f e e x p e c t a n c y t o 
20.820 y e a r s . However, e s s e n t i a l l y no i n d i v i d u a l s i n a 
" p e r s i s t e n t v e g a t i v e s t a t e " s u r v i v e beyond 10 y e a r s . 
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FINDINGS OF ULTIMATE FACT 

The p a y i n g agency has p r o v e n a c t u a l c l a i m c o s t s o f 
$147,536.46. C l a i m a n t ' s r e a s o n a b l e l i f e e x p e c t a n c y f r o m t h e d a t e 
o f h i s November 1986 s u r g e r y i s f i v e y e a r s . 

CONCLUSIONS OF LAW 

I f t h e w o r k e r o r b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o 
a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and 
p r o p e r , " p r o v i d e d t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o w h i c h 
he i s e n t i t l e d u n d e r ORS 6 5 6 . 5 9 3 ( 1 ) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; 
E s t a t e o f T r o y Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . 
any c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u t i o n " 
s h a l l be r e s o l v e d by t h e B o a r d . ORS 6 5 6 . 5 9 3 ( 3 ) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by j u d g m e n t , ORS 6 5 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y 
a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by s e t t l e m e n t . R o b e r t L. C a v i l , 39 Van N a t t a 721 ( 1 9 8 7 ) . ORS 
6 5 6 . 5 9 3 ( 1 ) p r o v i d e s i n e x a c t d e t a i l how, and i n what o r d e r , t h e 
p r o c e e d s o f any damages s h a l l be d i s t r i b u t e d . 

P u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , c o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, t h e w o r k e r s h a l l 
r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t h e 
b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s co m p e n s a t e d f o r 
i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l , 
s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s 
r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and 
o t h e r c o s t s o f t h e w o r k e r ' s c l a i m u n d e r ORS 656.001 t o 656.794. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e 
w o r k e r . ORS 656 . 5 9 3 ( 1 ) ( d ) . 

I n s u p p o r t o f i t s l i e n f o r a c t u a l c l a i m c o s t s , t h e 
ag e n c y has s u b m i t t e d a c o m p u t e r l e d g e r a c c o u n t , a December 3 1 , 
1987 c o m p i l a t i o n p r o v i d e d by a c l a i m s s u p e r v i s o r , and an 
A u g u s t 18, 1988 l e t t e r f r o m a c l a i m s e x a m i n e r s e t t i n g f o r t h t h e 
• e s t i m a t e d " c l a i m c o s t s s i n c e t h e December 19878 c o m p i l a t i o n . 
C l a i m a n t ' s c o u n s e l does n o t a c c e p t t h e p a y i n g a g e n c y ' s c l a i m , 
c o n t e n d i n g t h a t t h e c o m p u t e r p r i n t o u t s w h i c h have been s u b m i t t e d 
"do n o t ma t c h e a r l i e r s u b m i s s i o n s by t h e c a r r i e r and a r e d i f f e r e n t 
f r o m what I b e l i e v e t h e a c t u a l b i l l s t o be." The p a y i n g a g e n c y 
has h o t r e p l i e d t o c l a i m a n t ' s r e b u t t a l . 

I nasmuch as t h e . c l a i m s e x a m i n e r ' s A u g u s t 1988 l e t t e r 
m e r e l y p r o v i d e s an " e s t i m a t e " o f t h e p a y i n g a g e n c y ' s c l a i m c o s t s 
s i n c e t h e December 1987 c o m p i l a t i o n , w e . d e c l i n e t o r e l y on i t f o r 
p u r p o s e s o f d e t e r m i n i n g t h e ag e n c y ' s a c t u a l c l a i m c o s t s . 
F u r t h e r m o r e , because t h e p a y i n g agency has f a i l e d t o r e s p o n d by 
means o f a d d i t i o n a l d o c u m e n t a t i o n o r a f f i d a v i t t o c l a i m a n t ' s 
o b j e c t i o n s t o t h e c o m p u t e r l e d g e r a c c o u n t , we f i n d t h a t s u b m i s s i o n 
u n p e r s u a s i v e . 

Y e t , c l a i m a n t r a i s e s no s p e c i f i c o b j e c t i o n t o t h e 
December 3 1 , 1987 c o m p i l a t i o n p r e p a r e d by t h e p a y i n g a g e n c y ' s 
c l a i m s s u p e r v i s o r . M o r e o v e r , we f i n d t h e c o m p i l a t i o n p e r s u a s i v e 
i n s o f a r as i t c o n c e r n s t h e ag e n c y ' s a c t u a l c l a i m c o s t s i n c u r r e d 
a f t e r t h e i l l - f a t e d s u r g e r y . We c o n s i d e r t h i s a p p r o a c h 
p a r t i c u l a r l y r e a s o n a b l e s i n c e c o i n c i d e n t a l l y t h e b a s e - l i n e f o r t h e 
p a y i n g a g e n c y ' s p r o j e c t e d f u t u r e c l a i m e x p e n d i t u r e s i s a l s o 
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December 3 1 , 1987. A c c o r d i n g l y , we c o n c l u d e t h a t t h e p a y i n g 
a g e n c y has e s t a b l i s h e d i t s e n t i t l e m e n t t o a l i e n f o r a c t u a l c l a i m 
c o s t s t o t a l l i n g ' $147 ,536 .46 . 

We t u r n t o t h e i s s u e o f f u t u r e c l a i m c o s t s . To s u p p o r t 
i t s l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s , t h e p a y i n g a g e n c y 
must e s t a b l i s h t h a t i t i s r e a s o n a b l y c e r t a i n t o i n c u r s uch 
e x p e n d i t u r e s . D o n a l d P. Bond, 40 Van N a t t a 3 6 1 , 480 ( 1 9 8 8 ) ; 
L e o n a r d H e n d e r s o n , 40 Van N a t t a 31 ( 1 9 8 8 ) . 

H e r e , i t i s u n d i s p u t e d t h a t t h e agency can r e a s o n a b l y 
a n t i c i p a t e e x p e n d i n g $3,000 f o r b u r i a l e xpenses and $10,748 f o r 
b e n e f i c i a r y s u p p o r t c o m p e n s a t i o n . I t i s s i m i l a r l y n o t d i s p u t e d 
t h a t t h e a g e n c y w i l l be p r o v i d i n g m o n t h l y c o m p e n s a t i o n . o f $777.26 
i n p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s and $1,500 f o r home-care 
s e r v i c e s . I n s t e a d , t h e d i s p u t e c o n c e r n s t h e l e n g t h o f t i m e t h e s e 
p a y m e n t s w i l l c o n t i n u e . I n o t h e r w o r d s , t h e c o n f l i c t p e r t a i n s t o 
c l a i m a n t ' s l i f e e x p e c t a n c y . 

The n o r m a l l i f e e x p e c t a n c y f o r a 3 5 - y e a r - o l d m a le i s 
39.989 y e a r s . R e l y i n g on " a c t u a r i a l e x p e r t s , " t h e p a y i n g a g e n c y 
has " d i s c o u n t e d " t h i s f i g u r e t o 20.820. I n r e s p o n s e , c l a i m a n t has 
p r o v i d e d an o p i n i o n l e t t e r f r o m Dr. Sam Moore, o f t h e M e d i c a l 
U n d e r w r i t i n g , S t r u c t u r e d S e t t l e m e n t D e p a r t m e n t f o r R e l i a n c e L i f e 
Companies o f P h i l a d e l p h i a , P e n n s y l v a n i a . F o l l o w i n g h i s e v a l u a t i o n 
o f t h e c a s e , Dr. Moore c o n c l u d e d t h a t an i n d i v i d u a l i n c l a i m a n t ' s 
" p e r s i s t e n t v e g a t i v e s t a t e " w o u l d n o t s u r v i v e beyond t e n y e a r s 
and, i n most c a s e s , w o u l d e x p i r e w i t h i n t h r e e t o f i v e y e a r s . Dr. 
Moore c i t e s a m e d i c a l t r e a t i s e , A. H. R o b e r t s ' S e v e r e A c c i d e n t a l 
Head I n j u r y , 1979, i n s u p p o r t o f h i s o p i n i o n s . 

Inasmuch as Dr. Moore p r o v i d e s an e x p l a n a t i o n , a l b e i t 
c u r s o r y , f o r h i s o p i n i o n and a l s o c i t e s a u t h o r i t y i n s u p p o r t o f 
h i s c o n c l u s i o n s , we f i n d him more p e r s u a s i v e t h a n t h e " a c t u a r i a l 
e x p e r t s " m e n t i o n e d i n t h e p a y i n g a g e n c y ' s s u b m i s s i o n . 
C o n s e q u e n t l y , we c o n c l u d e t h a t i t i s r e a s o n a b l e t o e x p e c t c l a i m a n t 
t o s u r v i v e f i v e y e a r s f r o m t h e d a t e o f t h e November 1986 s u r g e r y , 
i . e . , November 1 9 9 1 . Thus, as i t s l i e n f o r r e a s o n a b l y a n t i c i p a t e d 
f u t u r e e x p e n d i t u r e s f o r p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s and 
f o r home-care s e r v i c e s , t h e p a y i n g agency i s e n t i t l e d t o t h e 
p r e s e n t v a l u e o f t h e s e e x p e n s e s computed as o f December 3 1 , 1987, 
t h e d a t e o f i t s c o m p i l a t i o n f o r a c t u a l and f u t u r e c l a i m c o s t s . 

A c c o r d i n g l y , f r o m t h e r e m a i n i n g b a l a n c e o f p r o c e e d s f r o m 
t h e t h i r d p a r t y s e t t l e m e n t , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
p r o m p t l y d i s t r i b u t e t o t h e p a y i n g a g e n c y , as r e i m b u r s e m e n t f o r i t s 
a c t u a l c l a i m c o s t s , t h e sum o f $147,536.46. I n a d d i t i o n , 
c l a i m a n t ' s a t t o r n e y s h a l l d i s t r i b u t e t o t h e agency $13,748 f o r i t s 
r e a s o n a b l y a n t i c i p a t e d f u t u r e b u r i a l and c h i l d s u p p o r t b e n e f i t s . 

F i n a l l y , f r o m t h e r e m a i n i n g b a l a n c e o f s e t t l e m e n t 
p r o c e e d s , c l a i m a n t ' s a t t o r n e y s h a l l d i s t r i b u t e t o t h e p a y i n g 
agency f u n d s s u f f i c i e n t t o meet t h e p r e s e n t v a l u e o f c l a i m a n t ' s 
p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s and home-care s e r v i c e s , based 
on a l i f e e x p e c t a n c y o f f i v e y e a r s f r o m t h e November 1986 s u r g e r y , 
and computed as o f December 3 1 , 1987. I f t h e a f o r e m e n t i o n e d sum 
e x c e e d s t h e r e m a i n i n g b a l a n c e o f s e t t l e m e n t p r o c e e d s , t h e p a y i n g 
a g ency s h a l l r e c e i v e t h e e n t i r e b a l a n c e . However, s h o u l d a 
b a l a n c e e x i s t f o l l o w i n g t h i s d i s t r i b u t i o n , t h e r e m a i n i n g p r o c e e d s 
s h a l l be d i s b u r s e d t o c l a i m a n t . 

I T I S SO ORDERED. 
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ALICE C. LADELLE, Claimant WCB 86-00676 
Coons & Cole, Claimant's Attorneys March 14, 1989 
David C. Force, Attorney Order on Reconsideration 
Charles L i s l e (SAIF), Defense Attorney 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f o u r O r d e r on 
R e v i e w , d a t e d F e b r u a r y 23, 1989, t h a t m o d i f i e d c l a i m a n t ' s a t t o r n e y 
f e e , f i n d i n g t h a t an a s s e s s e d f e e w o u l d be due, t o be p a i d by t h e 
SAIF C o r p o r a t i o n , f o r s e t t i n g a s i d e i t s a g g r a v a t i o n d e n i a l , had 
t h e a t t o r n e y f i l e d a s t a t e m e n t o f s e r v i c e s d o c u m e n t i n g h i s e f f o r t s 
i n s e t t i n g a s i d e t h e d e n i a l a t h e a r i n g . T h i s a s s e s s e d f e e w o u l d 
be p a y a b l e i n a d d i t i o n t o t h e R e f e r e e ' s award o f an a t t o r n e y f e e 
o f 25 p e r c e n t o f a d d i t i o n a l c o m p e n s a t i o n made p a y a b l e by h i s o r d e r . 

C l a i m a n t has n o t s u b m i t t e d a s t a t e m e n t o f s e r v i c e s 
c o n c e r n i n g e f f o r t s expended a t h e a r i n g . R a t h e r , she c o n t e n d s t h a t 
we e r r e d i n d e c l i n i n g t o award a f e e i n t h e absence o f a s t a t e m e n t 

• o f s e r v i c e s . C l a i m a n t a l s o c o n t e n d s t h a t we e r r e d i n d e c l i n i n g t o 
award an a s s e s s e d f e e f o r s e r v i c e s on Boar d r e v i e w . We d i s a g r e e 
w i t h b o t h c o n t e n t i o n s . 

OAR 4 3 8 - 1 5 - 0 0 3 ( 2 ) s t a t e s t h a t t h e a d m i n i s t r a t i v e r u l e s 
: p e r t a i n i n g t o a t t o r n e y f e e s a r e e f f e c t i v e as o f J a n u a r y 1 , 1988. 
OAR 438-05-010 s t a t e s t h a t t h e r u l e s s h a l l a p p l y t o a l l c a ses 
p e n d i n g b e f o r e t h e Boar d on and a f t e r t h a t d a t e . OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) s t a t e s t h a t w e . c a n n o t award an a s s e s s e d f e e u n l e s s 
c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f s e r v i c e s . Because no 
s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e 
s h a l l n o t be a w a r d e d . 

C l a i m a n t ' s c o n t e n t i o n t h a t she i s e n t i t l e d t o an 
a t t o r n e y f e e on B o a r d r e v i e w as a r e s u l t o f h e r a t t o r n e y ' s e f f o r t s 
i n i n c r e a s i n g h e r a t t o r n e y f e e award a t h e a r i n g i s e q u a l l y w i t h o u t 
m e r i t . See D o t s o n v. Bohemia, I n c . , 80 Or App 233, 235 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e B o a r d ' s o r d e r d a t e d F e b r u a r y 23, 1989 
i s w i t h d r a w n . On r e c o n s i d e r t i o n , as s u p p l e m e n t e d h e r e i n , we 
a d h e r e t o and r e p u b l i s h o u r p r i o r o r d e r , e f f e c t i v e t h i s d a t e . 

ALFONSO ROGERS, Claimant ' WCB 87-01109 
Peter 0. Hansen, Claimant's Attorney March 14, 1989 
Schwabe, et a l . , Defense Attorneys Order Denying Request 

The s e l f - i n s u r e d e m p l o y e r ' s c o u n s e l s e e k s B o a r d 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on r e v i e w 
w h i c h c u l m i n a t e d i n o u r November 30, 1988 O r d e r on Review. The 
r e q u e s t i s d e n i e d . 

FINDINGS 

On December 14, 1987, t h e l a s t b r i e f on B o a r d r e v i e w was 
f i l e d i n t h i s m a t t e r . 

On F e b r u a r y 1 1 , 1988, t h e a d m i n i s t r a t o r f o r t h e B o a r d 
n o t i f i e d a l l p r a c t i t i o n e r s w i t h c a s e s c u r r e n t l y p e n d i n g r e v i e w 
t h a t e x e c u t e d r e t a i n e r a g r e e m e n t s and s t a t e m e n t s o f s e r v i c e s w o u l d 
be r e q u i r e d i n a l l c a s e s t h a t i n v o l v e d a p p r o v a l o f an a s s e s s e d , 
c l i e n t - p a i d o r e x t r a o r d i n a r y f e e . The p r a c t i t i o n e r s were f u r t h e r 
a d v i s e d t h a t where t h e l a s t b r . i e f i n a case p r e s e n t l y p e n d i n g 
r e v i e w had been f i l e d more t h a n 15 days f r o m t h e d a t e o f t h e 
a d m i n i s t r a t o r ' s F e b r u a r y 1 1 , 1988 l e t t e r , t h e s t a t e m e n t o f 
s e r v i c e s ' w a s due w i t h i n 15 days o f t h e d a t e o f t h e l e t t e r . 
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On November 30, 1988, t h e B o a r d i s s u e d i t s O r d e r on 
R e v i e w . The B o a r d ' s o r d e r a f f i r m e d t h e R e f e r e e ' s o r d e r t h a t 
u p h e l d t h e e m p l o y e r ' s m e d i c a l s e r v i c e s d e n i a l , u p h e l d a "de f a c t o " 
d e n i a l o f c l a i m a n t ' s c l a i m f o r a t t e n d a n t c a r e e x p e n s e s , and 
d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y f e e f o r a l l e g e d l y 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . The o r d e r , w h i c h d i d n o t a d d r e s s 
e i t h e r t h e amount o f , o r e n t i t l e m e n t t o , a c l i e n t - p a i d f e e , has 
n o t been a p p e a l e d , a b a t e d , s t a y e d , o r r e p u b l i s h e d . 

On o r a b o u t F e b r u a r y 28, 1989, t h e e m p l o y e r ' s c o u n s e l 
f i l e d a s t a t e m e n t o f s e r v i c e s and a t t o r n e y r e f e r r a l l e t t e r s e e k i n g 
a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e f o r s e r v i c e s r e n d e r e d on B o a r d 
r e v i e w . 

CONCLUSIONS 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , a B o a r d o r d e r i s f i n a l 
u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f c o p i e s o f su c h 
o r d e r , one o f t h e p a r t i e s a p p e a l s t o t h e C o u r t o f A p p e a l s f o r 
j u d i c i a l r e v i e w . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been a b a t e d , s t a y e d , o r 
r e p u b l i s h e d . See I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 
444, 447 ( 1 9 8 6 7 7 -

Y e t , t h e d e t e r m i n a t i o n o f an a t t o r n e y f e e does n o t 
d i r e c t l y a f f e c t a w o r k e r ' s r i g h t t o , o r amount o f , c o m p e n s a t i o n 
due. Farmers I n s . Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 
F u r t h e r m o r e , t h e C o u r t has s u g g e s t e d t h a t t h e a t t o r n e y f e e award 
need n o t accompany an o r d e r r e g a r d i n g t h e m e r i t s o f t h e c a s e . 
G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 534-35 & n. 3 
( 1 9 8 8 ) ; F a r m e r s I n s . Group v. SAIF, s u p r a . 

R e l y i n g upon t h e s e a u t h o r i t i e s , we have p r e v i o u s l y h e l d 
t h a t we have j u r i s d i c t i o n t o c o n s i d e r r e q u e s t s f o r a u t h o r i z a t i o n 
o f c l i e n t - p a i d f e e s where o u r o r d e r s d i d n o t a d d r e s s t h e i s s u e o f 
e i t h e r t h e c o u n s e l ' s e n t i t l e m e n t t o , o r t h e amount o f , a 
c l i e n t - p a i d f e e . B e t t y J . E y l e r , 40 Van N a t t a 977 ( 1 9 8 8 ) ; Jane E. 
S t a n l e y , 40 Van N a t t a 831 ( 1 9 8 8 ) . However, we have c o n c l u d e d t h a t 
t o r e c e i v e a u t h o r i z a t i o n , t h e r e q u e s t must be i n c o m p l i a n c e w i t h 
t h e B o a r d r u l e s . S t a n l e y , s u p r a ; E y l e r , s u p r a . 

C o n s e q u e n t l y , r e q u e s t s f o r a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e f o r s e r v i c e s on B o a r d r e v i e w must be a c c o m p a n i e d 
by an e x e c u t e d r e t a i n e r a g r e e m e n t and a s t a t e m e n t o f s e r v i c e s , 
w h i c h s h a l l be f i l e d w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t 
b r i e f t o t h e B o a r d . OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) ; 4 3 8 - 1 5 - 0 1 0 ( 5 ) ; 
438-15-027( 1 ) ( d ) . These r u l e s a p p l y t o a l l c a s e s p e n d i n g b e f o r e 
t h e B o a r d , e f f e c t i v e J a n u a r y 1 , 1988. OAR 438-05-010; 438-15-003; 
S t a n l e y , s u p r a . 

As p r e v i o u s l y m e n t i o n e d , on F e b r u a r y 1 1 , 1988, t h e 
a d m i n i s t r a t o r f o r t h e B o a r d n o t i f i e d a l l p r a c t i t i o n e r s w i t h c a s e s 
c u r r e n t l y p e n d i n g r e v i e w t h a t t h e B o a r d w o u l d be a p p l y i n g i t s 
r u l e s c o n c e r n i n g t h e a u t h o r i z a t i o n o f a s s e s s e d , c l i e n t - p a i d , and 
e x t r a o r d i n a r y a t t o r n e y f e e s t o a l l c a s e s p e n d i n g B o a r d r e v i e w . 
P r a c t i t i o n e r s were a d v i s e d t h a t , u nder OAR 4 3 8 - 1 5 - 0 1 0 ( 1 ) and 
4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) , an e x e c u t e d r e t a i n e r a g r e e m e n t and s t a t e m e n t o f 
s e r v i c e s were due w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t 
b r i e f i n a c a s e . For t h o s e c a s e s where t h e l a s t b r i e f had been 
f i l e d more t h a n 15 days f r o m t h e d a t e o f t h e a d m i n i s t r a t o r ' s 
F e b r u a r y 1 1 , 1988 l e t t e r , t h e a d m i n i s t r a t o r f u r t h e r s t a t e d t h a t 
t h e s t a t e m e n t o f s e r v i c e s w o u l d be due w i t h i n 15 days o f t h e d a t e 
o f t h e l e t t e r . -540-



Here, t h e l a s t b r i e f was f i l e d more than 15 days b e f o r e 
t h e date o f th e a d m i n i n s t r a t o r ' s l e t t e r . T h e r e f o r e , t h e 
employer's counsel was r e q u i r e d t o submit i t s statement o f 
s e r v i c e s and r e t a i n e r agreement w i t h i n 15 days o f February 1 1 , 
1988. I n s t e a d , the submission was made a p p r o x i m a t e l y one year 
l a t e r . Based on th e a f o r e m e n tioned a u t h o r i t y , such a submission 
i s u n t i m e l y . 

A c c o r d i n g l y , because the req u e s t f o r a c l i e n t - p a i d f e e 
i s u n t i m e l y and s i n c e our ord e r on the m e r i t s has become f i n a l by 
o p e r a t i o n o f law, we d e c l i n e t o a u t h o r i z e t h e employer's counsel's 
r e q u e s t . I n so d o i n g , we wish t o s t r e s s t h a t we are n e i t h e r 
q u e s t i o n i n g the employer's counsel's e n t i t l e m e n t t o , nor t h e 
amount o f , a requested c l i e n t - p a i d f e e . We are o n l y s t a t i n g . t h a t , 
f o r the reasons disc u s s e d above, we are unable t o approve t h e 
r e q u e s t . 

IT IS SO ORDERED. 

CARMEN ANDAVERDE, C l a i m a n t Own Motion 88-0770M 
Max Rae, C l a i m a n t ' s A t t o r n e y March 15, 1989 

Own Motion O r d e r 
The i n s u r e r has s u b m i t t e d t o the Board claimant.'s c l a i m 

f o r an a l l e g e d worsening o f her January 1 2 , 1 9 8 2 i n d u s t r i a l 
i n j u r y . C l aimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r 
opposes reopening of t h i s c l a i m as c l a i m a n t ' s t r e a t m e n t has been 
c o n s e r v a t i v e i n n a t u r e and no s u r g e r y has been recommended. 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Mo t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time the worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . 

Claimant was h o s p i t a l i z e d f o r a p p r o x i m a t e l y f i v e days i n 
September 1 9 8 8 f o r t r a c t i o n , p h y s i c a l t h e r a p y and t e s t i n g . We are 
persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened 
s u f f i c i e n t l y t o j u s t i f y c l a i m reopening pursuant t o ORS 6 5 6 . 2 7 8 . 
A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary 
d i s a b i l i t y b e n e f i t s , t o commence September 2 0 , 1 9 8 8 and t o c o n t i n u e 
u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t her r e g u l a r wage or 
i s m e d i c a l l y s t a t i o n a r y , whichever i s e a r l i e r . C l aimant's 
a t t o r n e y i s awarded 2 5 % of th e a d d i t i o n a l compensation g r a n t e d by 
t h i s o r d e r , not t o exceed $ 3 5 0 as a reasonable a t t o r n e y ' s f e e . 
Reimbursement from the Reopened Claims Reserve i s a u t h o r i z e d t o 
the e x t e n t a l l o w e d under ORS 6 5 6 . 6 2 5 and OAR 4 3 6 , D i v i s i o n 4 5 . 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by the i n s u r e r 
p u r s u a n t t o OAR 4 3 8 - 1 2 - 0 5 5 . 

IT IS. SO ORDERED. ' _. 
JAMES G. HEIDEN, C l a i m a n t WCB 86-01669 
G a r r y L . Kahn, C l a i m a n t 1 s A t t o r n e y March 15, 1989 
Schwabe,. e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e C o u r t 
of Appeals. Heiden v. Don P o l l o c k I n v e s t m e n t , 9 3 Or App 4 2 5 
( 1 9 8 8 ) . I n our Order on Review, dated J u l y 1 6 , 1 9 8 7 , we reduced 
the Referee's award of unscheduled permanent d i s a b i l i t y f o r 
c l a i m a n t ' s r i g h t s houlder c o n d i t i o n , . from 7 5 p e r c e n t ( 2 4 0 degrees) 
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t o 50 p e r c e n t (160 d e g r e e s ) . The c o u r t has i n s t r u c t e d t h e Board 
t o r e c o n s i d e r t h i s case i n the l i g h t o f ' A r m s t r o n g v. . A s t e n - H i l l , 
90 Or App 200 (198 8 ) . We proceed t o do so. 

ISSUE 

The e x t e n t of c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y f o r h i s r i g h t s houlder c o n d i t i o n . 

FINDINGS OF FACT 
The Board adopts the Referee's f i n d i n g s and makes t h e 

f o l l o w i n g a d d i t i o n a l f i n d i n g . 

-Claimant s u f f e r s from moderately severe permanent 
p h y s i c a l impairment due t o h i s compensable i n j u r y of May, 1985. 

CONCLUSIONS OF LAW 

I n r a t i n g t h e e x t e n t o f unscheduled permanent d i s a b i l i t y 
f o r c l a i m a n t ' s s h o u l d e r , we c o n s i d e r h i s p h y s i c a l impairment as 
r e f l e c t e d i n the med i c a l r e c o r d and t h e t e s t i m o n y a t the h e a r i n g 
and a l l of the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n 
former OAR 436-30-380 et. seq. We app l y these r u l e s as g u i d e l i n e s , 
not as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l v. Argonaut 
Insurance Co., 296 Or 505 (198 4 ) . 

The Referee i n c r e a s e d c l a i m a n t ' s t o t a l award t o 75 
p e r c e n t unscheduled permanent d i s a b i l i t y . I n our p r i o r o r d e r o f 
J u l y 16, 1987, we m o d i f i e d the Referee's o r d e r by r e d u c i n g t h e 
c l a i m a n t ' s t o t a l award t o 50 p e r c e n t . On remand from t h e Court o f 
Appeals, we a f f i r m the Referee's order and r e i n s t a t e c l a i m a n t ' s 
t o t a l award of 75 p e r c e n t unscheduled permanent d i s a b i l i i t y . 

Here, c l a i m a n t i s 62 years of age. His age l i m i t s b o t h 
h i s p h y s i c a l r e h a b i l i t a t i o n from h i s compensable r o t a t o r c u f f 
t e a r , as w e l l as h i s a b i l i t y t o s u c c e s s f u l l y r e t u r n t o the work 
f o r c e . He has no f o r m a l e d u c a t i o n beyond h i g h s c h o o l . His 
minimal e d u c a t i o n a l background w i l l a l s o h i n d e r h i s r e t u r n t o 
work. T h i s i s e s p e c i a l l y t r u e , when, as here, c l a i m a n t cannot 
r e t u r n t o h i s a t - i n j u r y t y pe of o c c u p a t i o n ( i . e . , maintenance 
r e p a i r work) because i t exceeds h i s p r e s e n t p h y s i c a l 
r e s t r i c t i o n s . Dr. P u z z i s , c l a i m a n t ' s t r e a t i n g surgeon, has 
l i m i t e d c l a i m a n t t o sede n t a r y and l i g h t work. Moreover, f o r the 
l a s t 20 years c l a i m a n t has worked s o l e l y as a maintenance r e p a i r 
person. His employment e x p e r i e n c e , t h e r e f o r e , p r o v i d e s few 
t r a n s f e r a b l e s k i l l s t o l i g h t e r o c c u p a t i o n s . 

F u r t h e r m o r e , a t the time of the h e a r i n g , c l a i m a n t 
remained unemployed d e s p i t e over 200 employer c o n t a c t s by h i m s e l f 
or on h i s b e h a l f . The v o c a t i o n a l evidence i s d i v i d e d . C l a i m a n t ' s 
v o c a t i o n a l c o u n s e l o r t e s t i f i e d t h a t he f e l t c l a i m a n t c o u l d p e r f o r m 
work as a maintenance s u p e r v i s o r , r e a l p r o p e r t y manager, and 
apartment manager. On the o t h e r hand, Mr. Maye, a v o c a t i o n a l 
e x p e r t , t e s t i f i e d such jobs exceeded e i t h e r c l a i m a n t ' s s k i l l s or 
h i s p r e s e n t p h y s i c a l r e s t r i c t i o n s . Given Dr. Pu z z i s ' r e s t r i c t i o n 
o f no l i f t i n g beyond 20 pounds, c l a i m a n t ' s age, h i s min i m a l f o r m a l 
e d u c a t i o n , and l i m i t e d work e x p e r i e n c e , we are persuaded by Maye 1s 
t e s t i m o n y . 

L a s t l y , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he i s i n 
c o n s t a n t p a i n and takes t r a n q u i l i z e r s and p a i n m e d i c a t i o n . He 
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f u r t h e r t e s t i f i e d t h a t merely l i f t i n g a bag of g r o c e r i e s caused 
r i g h t arm p a i n . 

Under such c i r c u m s t a n c e s , we conclude t h a t g i v e n 
c l a i m a n t ' s m o d e r a t e l y severe permanent p h y s i c a l impairment, h i s 
advanced age, h i s minimal e d u c a t i o n , h i s l i m i t e d t r a n s f e r a b l e 
s k i l l s t o l i g h t e r o c c u p a t i o n s , and h i s d i s a b l i n g p a i n , t h a t a 
t o t a l award of 75 p e r c e n t unscheduled permanent d i s a b i l i t y 
a p p r o p r i a t e l y compensates him f o r h i s l o s s of e a r n i n g c a p a c i t y due 
t o h i s compensable i n j u r y . 

ORDER 

The Referee's o r d e r , dated November 4, 1986, i s a f f i r m e d . 

LYNDA D. MINNICK, C l a i m a n t WCB TP-88037 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y March 15, 1989 
R o n a l d S m i t k e , D e f e n s e A t t o r n e y T h i r d P a r t y D i s t r i b u t i o n O r d e r 

Claimant has p e t i t i o n e d t h e Board f o r r e s o l u t i o n of a 
d i s p u t e c o n c e r n i n g the j u s t and proper d i s t r i b u t i o n of proceeds 
from a t h i r d p a r t y s e t t l e m e n t . See ORS 656.593. Claimant 
contends t h a t the p a y i n g agency o r a l l y agreed t o accept a 
o n e - t h i r d share of the s e t t l e m e n t amount as a " j u s t and p r o p e r " 
d i s t r i b u t i o n . See ORS 656.593(3). Claimant r e q u e s t s t h a t t h e 
s e t t l e m e n t proceeds be d i s t r i b u t e d i n accordance w i t h the a l l e g e d 
o r a l agreement. For i t s p a r t , the p a y i n g agency denies any such 
agreement. We f i n d t h a t the p a y i n g agency d i d not agree t o accept 
a o n e - t h i r d share of the s e t t l e m e n t proceeds as a " j u s t and 
p r o p e r " d i s t r i b u t i o n . 

I n a d d i t i o n , c l a i m a n t contends t h a t a p o r t i o n of the 
p a y i n g agency's l i e n was payable under an e a r l i e r c l a i m so t h a t 
the p a y i ng agency's l i e n on t h i s c l a i m i s l e s s than a s s e r t e d . We 
f i n d t h a t the amounts under c o n t e n t i o n were p r o p e r l y p a i d p u r s u a n t 
t o t h i s c l a i m . T h e r e f o r e , such amounts are p r o p e r l y i n c l u d e d 
w i t h i n the p a y i n g agency's t h i r d p a r t y l i e n and the p a y i n g agency 
i s e n t i t l e d t o d i s t r i b u t i o n t o i t of the amount i n d i s p u t e . 

FINDINGS OF FACT. 

On J u l y 1, 1986, w h i l e p e r f o r m i n g her employment d u t i e s 
as a shoe s t o r e manager, c l a i m a n t was i n v o l v e d i n a motor v e h i c l e 
a c c i d e n t . As a r e s u l t of t h i s a c c i d e n t , c l a i m a n t s u s t a i n e d 
i n j u r i e s i n v o l v i n g her neck and back. 

Claimant's i n j u r y c l a i m was denied by the p a y i n g 
agency. Claimant requested a h e a r i n g on the d e n i a l . The d e n i a l 
was s e t a s i d e by a Referee's order dated J u l y 1, 1987. The p a y i n g 
agency requested Board review of the Referee's o r d e r . 

Claimant subsequently e l e c t e d t o pursue a t h i r d p a r t y 
a c t i o n a g a i n s t the owner and the o p e r a t o r of. the o t h e r v e h i c l e . 
The t h i r d p a r t y defendants had a s i n g l e p o l i c y l i m i t o f $100,000. 
Two o t h e r p e r s o n a l i n j u r y cases t h a t arose out of the same 
a c c i d e n t had a l r e a d y been s e t t l e d under the p o l i c y l i m i t . 

On October 1, 1987, c l a i m a n t ' s counsel a d v i s e d t h e 
p a y i n g agency by l e t t e r o f c l a i m a n t ' s e l e c t i o n , a d v i s e d t h e p a y i n g 
agency of the r e m a i n i n g amount a v a i l a b l e under the t h i r d p a r t y 
d e f e n d a n t s ' i n s u r a n c e p o l i c y , and proposed s e t t l e m e n t o f t h e t h i r d 
p a r t y a c t i o n f o r the remaining amount of the p o l i c y l i m i t s . 
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C l a i m a n t ' s counsel f u r t h e r proposed t h a t the proceeds of any 
s e t t l e m e n t be d i v i d e d o n e - t h i r d t o a t t o r n e y f e e s , o n e - t h i r d t o 
c l a i m a n t , and o n e - t h i r d t o the paying agency i n s a t i s f a c t i o n of 
i t s t h i r d p a r t y l i e n . 

T h e r e a f t e r , by l e t t e r s dated October 2, 1987 and 
October 27, 1987, c l a i m a n t ' s counsel requested a copy of t h e 
p a y i n g agency's c l a i m summary showing dates and amounts p a i d . 

On October 29, 1987, c l a i m a n t ' s counsel and s e n i o r 
c l a i m s examiner Petsu f o r the paying agency d i s c u s s e d , by 
t e l e p h o n e , s e t t l e m e n t of the t h i r d p a r t y a c t i o n and d i s t r i b u t i o n 
o f t h e proceeds. Petsu f o l l o w e d up the c o n v e r s a t i o n w i t h a 
l e t t e r t o c l a i m a n t ' s counsel dated November 2, 1987, w r i t i n g t h a t 
he wished t o f u r t h e r d i s c u s s the " s e t t l e m e n t s p l i t . " He proposed 
t h a t the paying agency waive i t s l i e n w i t h the e x c e p t i o n o f 
$9,220.18 p r e v i o u s l y p a i d out i n i n d e m n i t y b e n e f i t s . I n r e t u r n , 
c l a i m a n t would agree t o a d i s p u t e d c l a i m s s e t t l e m e n t a f f i r m i n g t h e 
p a y i n g agency's d e n i a l . Petsu concluded the l e t t e r by r e q u e s t i n g 
the t h o u g h t s of c l a i m a n t ' s counsel w i t h r e g a r d t o the p r o p o s a l . 

There was no f u r t h e r w r i t t e n correspondence between t h e 
p a r t i e s u n t i l A p r i l 20, 1988, a t which time Karen Smallman, a 
s u b r o g a t i o n s p e c i a l i s t w i t h the paying agency, n o t i f i e d c l a i m a n t ' s 
counsel by l e t t e r t h a t she had assumed r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s f i l e . Smallman i n d i c a t e d t h a t the paying agency would 
not be able t o c o n s i d e r the p r o p o s a l from c l a i m a n t ' s counsel u n t i l 
c o m p e n s a b i l i t y of c l a i m a n t ' s c o n d i t i o n was decided by the Board on 
review. 

Claimant a l s o has another accepted c l a i m w i t h the p a y i n g 
agency f o r an a n k l e i n j u r y r e s u l t i n g from a December 10, 1984 work 
a c c i d e n t . A May 4, 1988 D e t e r m i n a t i o n Order awarded c l a i m a n t 
temporary d i s a b i l i t y b e n e f i t s from May 22, 1987 t h r o u g h March 25, 
1988. However, c l a i m a n t was a l r e a d y r e c e i v i n g temporary 
d i s a b i l i t y b e n e f i t s p u r s u a n t t o her 1986 neck i n j u r y c l a i m . The 
p a y i n g agency c o n t i n u e d t o make payments under the neck c l a i m . 
Claimant has requested a h e a r i n g c h a l l e n g i n g the May 4, 1988 
D e t e r m i n a t i o n Order as premature. 

By l e t t e r dated June 27, 1988, c l a i m a n t ' s counsel 
i n d i c a t e d t o Smallman h i s b e l i e f t h a t he and Petsu had " b a s i c a l l y 
agreed" t o d i s t r i b u t e the proposed s e t t l e m e n t o n e - t h i r d t o 
a t t o r n e y f e e s , o n e - t h i r d t o c l a i m a n t , and o n e - t h i r d t o the p a y i n g 
agency t o be h e l d i n t r u s t pending a Board d e c i s i o n on r e v i e w . 
Claimant's a t t o r n e y f u r t h e r i n d i c a t e d a w i l l i n g n e s s t o i m m e d i a t e l y 
d i s t r i b u t e the p a y i n g agency's o n e - t h i r d share i f the p a y i n g 
agency d i s m i s s e d i t s appeal. 

Smallman responded by l e t t e r dated J u l y 6, 1988, wherein 
she i n d i c a t e d t h a t Petsu d i d not r e c a l l a g r e e i n g t o the proposed 
s e t t l e m e n t d i v i s i o n advanced by c l a i m a n t ' s c o u n s e l . 

On J u l y 15, 1988, the paying agency consented t o 
s e t t l e m e n t of t h e t h i r d p a r t y a c t i o n f o r $89,974. 

On J u l y 27, 1988, the Board a f f i r m e d the Referee's o r d e r 
s e t t i n g a s i d e the p a y i n g agency's d e n i a l . 

On September 23, 1988, the paying agency consented t o a 
d i s t r i b u t i o n o f the s e t t l e m e n t , proceeds as f o l l o w s : 
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Gross S e t t l e m e n t $89,974.71 

L i t i g a t i o n Costs - 171.00 

Claimant's A t t o r n e y ' s 
Share (1/3) $29,934.57 

Paying Agency's Share (1/3) $29,934.57 

To Claimant $19,956.38 
Held i n t r u s t pending 

WCB Order of D i s t r i b u t i o n $ 9,978.19 
TOTALS: $89,803.71 $89,803.71 

T h e r e f o r e , t h e sum i n d i s p u t e i s $9,978.19. 

The c l a i m remains i n open s t a t u s . As of December 23, 
1988, t he pa y i n g agency had p a i d $45,514.72 i n temporary 
d i s a b i l i t y compensation and medical expenses. 

FINDINGS OF ULTIMATE FACT 

The p a y i n g agency d i d not agree t o accept a o n e - t h i r d 
share of the s e t t l e m e n t proceeds as a " j u s t and p r o p e r " 
d i s t r i b u t i o n . 

The p a y i n g agency i s e n t i t l e d t o the r e m a i n i n g balance 
of the proceeds h e l d i n t r u s t as a " j u s t and p r o p e r " share of the 
t h i r d p a r t y s e t t l e m e n t . 

CONCLUSIONS OF LAW 
I f a worker r e c e i v e s a compensable i n j u r y due t o t h e 

n e g l i g e n c e or wrong of a t h i r d person not i n the same employ, t he 
worker s h a l l e l e c t whether t o recover damages from such t h i r d 
p e r son. ORS 656.578. I f the worker e l e c t s t o pursue a t h i r d 
p a r t y a c t i o n , and i f t he worker s e t t l e s t h e t h i r d p a r t y c l a i m w i t h 
p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o accept.as i t s 
share of t h e proceeds "an amount which i s j u s t and p r o p e r , " 
p r o v i d e d t h e worker r e c e i v e s a t l e a s t t h e amount t o which he i s 
e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 656.593(3); E s t a t e of 
Troy Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any 
c o n f l i c t as t o what may be a " j u s t and proper d i s t r i b u t i o n " s h a l l 
be r e s o l v e d by the Board. ORS 656.593(3). 

Claimant contends t h a t the pa y i n g agency o r a l l y agreed 
t o accept a o n e - t h i r d share o f the s e t t l e m e n t proceeds as i t s 
• j u s t and pr o p e r " share of the t h i r d p a r t y s e t t l e m e n t . Claimant 
argues t h a t t h e pa y i n g agency should be r e q u i r e d t o a bide by i t s 
agreement. Claimant r e l i e s , i n t h i s r e g a r d , upon the c o u r t ' s 
d e c i s i o n i n E s t a t e of Troy Vance v. W i l l i a m s , 84 Or App 616 
(1987 ) . 

C laimant i n W i l l i a m s , d u r i n g t h e process o f n e g o t i a t i n g 
a t h i r d p a r t y s e t t l e m e n t , requested a statement of the p a y i n g 
agency's l i e n . The agency prov.ided c l a i m a n t w i t h a st a t e m e n t 
which .did not i n c l u d e i t s a n t i c i p a t e d f u t u r e c l a i m c o s t s . R e l y i n g 
upon t h i s s t a t e m e n t , c l a i m a n t n e g o t i a t e d and s e t t l e d h i s t h i r d 
p a r t y a c t i o n . The paying agency subsequently a s s e r t e d e n t i t l e m e n t 
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t o a l i e n i n excess of t h a t r e p r e s e n t e d i n i t s p r i o r s t a t e m e n t t o 
c l a i m a n t . The a d d i t i o n a l amount r e p r e s e n t e d the p r e s e n t v a l u e o f 
i t s a n t i c i p a t e d f u t u r e c o s t s . The c o u r t determined t h a t t h e 
paying agency's " j u s t and p r o p e r " share of the t h i r d p a r t y 
s e t t l e m e n t would be l i m i t e d t o the amount of the o r i g i n a l l y 
a s s e r t e d l i e n . The c o u r t reasoned: 

"[W]hen e i t h e r a worker or an agency, i n 
the course of n e g o t i a t i n g a t h i r d - p a r t y 
s e t t l e m e n t , makes a r e p r e s e n t a t i o n t o the 
o t h e r which c o u l d a f f e c t the o t h e r ' s 
p o s i t i o n on the amount of the s e t t l e m e n t , 
the o t h e r i s e n t i t l e d t o r e l y on t h a t 
r e p r e s e n t a t i o n . " I_d. a t 620 . 

T h e r e f o r e , we examine the r e c o r d i n order t o d e t e r m i n e 
whether the p a y i n g agency made a r e p r e s e n t a t i o n t o c l a i m a n t upon 
which she r e l i e d . 

I n t h i s r e g a r d , c l a i m a n t submits the a f f i d a v i t of her 
counsel wherein he s t a t e s t h a t , w i t h i n s e v e r a l weeks of h i s 
October 1, 1987 l e t t e r t o the p a y i n g agency, he had a t e l e p h o n e 
c o n v e r s a t i o n w i t h c l a i m s examiner Petsu, and t h a t t h e y " b a s i c a l l y 
agreed" t o d i s t r i b u t e the proceeds of the proposed s e t t l e m e n t on a 
o n e - t h i r d b a s i s . 

I n response, the p a y i n g agency submits the a f f i d a v i t o f 
Petsu wherein he s t a t e s t h a t the o n e - t h i r d p r o p o s a l "may have been 
one s e t t l e m e n t o p t i o n ...discussed," but a t no time d i d Petsu 
accept such a p r o p o s a l . 

Inasmuch as each p a r t y p r e s e n t s a d i f f e r e n t account o f 
t h e i r o r a l u n d e r s t a n d i n g , i f any, we t u r n t o the contemporaneous 
w r i t t e n r e c o r d t o reach a r e s o l u t i o n of t h i s m a t t e r . 

I n h i s a f f i d a v i t , c l a i m a n t ' s counsel r e f e r s t o a 
t e l e p h o n e c o n v e r s a t i o n " s e v e r a l weeks" a f t e r h i s October 1, 1987 
l e t t e r . I t was a l l e g e d l y d u r i n g t h i s c o n v e r s a t i o n t h a t he and 
Petsu " b a s i c a l l y agreed" t o d i s t r i b u t e the s e t t l e m e n t proceeds on 
a o n e - t h i r d b a s i s . Petsu, i n h i s November 2, 1987 l e t t e r t o 
c l a i m a n t ' s c o u n s e l , r e f e r s t o an October 27, 1987 t e l e p h o n e 
c o n v e r s a t i o n wherein he and c l a i m a n t ' s counsel discussed " t h e 
s u b r o g a t i o n a s p e c t s " of c l a i m a n t ' s c l a i m . We conclude t h a t t h e 
telephone c o n v e r s a t i o n r e f e r r e d t o i n the a f f i d a v i t from 
c l a i m a n t ' s counsel i s the October 27, 1987 c o n v e r s a t i o n r e f e r r e d 
t o i n Petsu's l e t t e r . 

Petsu's l e t t e r makes no mention of a s e t t l e m e n t . To t h e 
c o n t r a r y , the l e t t e r c o n t a i n s what i s , i n essence, a c o u n t e r 
o f f e r . Moreover, t h i s c o u nter o f f e r was not accepted by 
c l a i m a n t . I n a d d i t i o n , on the same day as the telephone 
c o n v e r s a t i o n , c l a i m a n t ' s counsel sent a l e t t e r t o the p a y i n g 
agency r e q u e s t i n g a copy of the paying agency's c l a i m summary. No 
mention i s made i n t h i s l e t t e r o f any d i s t r i b u t i o n agreement. 

We are persuaded t h a t , w h i l e the p a r t i e s were 
n e g o t i a t i n g an agreement f o r d i s t r i b u t i o n of the proposed 
s e t t l e m e n t proceeds, no agreement had y e t been reached. F u r t h e r , 
we f i n d t h a t the p a y i n g agency d i d not r e p r e s e n t t o c l a i m a n t t h a t 
i t would accept a d i s t r i b u t i o n of o n e - t h i r d of the s e t t l e m e n t 
proceeds as a " j u s t and p r o p e r " d i s t r i b u t i o n . Consequently, t h e 
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p a y i n g agency i s not p r e c l u d e d from c l a i m i n g e n t i t l e m e n t t o the 
amount c u r r e n t l y h e l d i n t r u s t as p a r t of a " j u s t and p r o p e r " 
d i s t r i b u t i o n . 

We must next determine whether the p a y i n g agency i s , i n 
f a c t , e n t i t l e d t o the d i s p u t e d amount as a " j u s t and proper 
d i s t r i b u t i o n " of t h e s e t t l e m e n t proceeds. I n t h i s r e g a r d , the 
s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y 
o b t a i n e d by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i c a b l e t o 
t h e d i s t r i b u t i o n of a t h i r d p a r t y r e c o v e r y o b t a i n e d by 
s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 (1987). ORS 
656.593(1) p r o v i d e s i n exact d e t a i l how, and i n what o r d e r , the 
proceeds of any damages s h a l l be d i s t r i b u t e d . 

Pursuant t o ORS 656 . 593 (1 ) ( a ) , c o s t s and a t t o r n e y fees 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, the worker s h a l l 
r e c e i v e a t l e a s t 33-1/3 p e r c e n t of the balance of the r e c o v e r y . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t he 
balance of the r e c o v e r y t o the e x t e n t t h a t i t i s compensated f o r 
i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d or o t h e r m e d i c a l , 
s u r g i c a l or h o s p i t a l s e r v i c e , and f o r the p r e s e n t v a l u e o f i t s 
reasonably t o be expected f u t u r e e x p e n d i t u r e s f o r compensation and 
o t h e r c o s t s of t h e worker's c l a i m under ORS 656.001 t o 656.794. 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any remaining balance s h a l l be p a i d t o t h e 
worker. ORS 656 . 593 ( 1 ) ( d ) . 

The p a y i n g agency a s s e r t s a c u r r e n t l i e n of $45,514.72. 
Claimant argues t h a t the l i e n s hould be reduced because p a r t of 
th e t i m e l o s s b e n e f i t component of t h a t amount was payable under 
her 1984 ankle i n j u r y c l a i m r a t h e r than her 1986 neck i n j u r y 
c l a i m . We do not agree. The paying agency p r o p e r l y p a i d time 
l o s s t o her on the neck c l a i m which had been ordered, accepted by 
th e Referee. Such sums are p r o p e r l y i n c l u d e d w i t h i n t h e paying 
agency's t h i r d p a r t y l i e n . 

The s e t t l e m e n t here was i n the amount o f $89,974.71. 
A f t e r d e d u c t i n g l i t i g a t i o n c o s t s and o n e - t h i r d of the s e t t l e m e n t 
as a t t o r n e y fees f o r c l a i m a n t ' s c o u n s e l , the sum r e m a i n i n g i s 
$59,869.14. Claimant i s e n t i t l e d t o o n e - t h i r d of t h i s sum, or 
$19,956.38. Claimant has a l r e a d y r e c e i v e d t h i s amount. T h i s 
leaves the sum of $39,912.76. The p a y i n g agency's c u r r e n t l i e n i s 
w e l l i n excess of t h i s amount. T h e r e f o r e , the p a y i n g agency's 
l i e n exceeds the balance of the s e t t l e m e n t , w i t h o u t even 
c o n s i d e r i n g the agency's expected f u t u r e e x p e n d i t u r e s . 
A c c o r d i n g l y , we h o l d t h a t , p u r s uant t o a " j u s t and p r o p e r " 
d i s t r i b u t i o n , t he p a y i n g agency i s e n t i t l e d t o t h e r e m a i n i n g 
balance of proceeds from the t h i r d p a r t y s e t t l e m e n t . 
Consequently, c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e t h e 
r e m a i n i n g balance t o the p a y i n g agency as a " j u s t and p r o p e r " 
d i s t r i b u t i o n . See ORS 656.593 ( 3 ) ; 656.593 (1 ) ( d ) . 

IT IS SO ORDERED. 
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RAYMOND E. PARDEE, Claimant WCB 86-16620 & 86-11295 
Mai agon & Moore, Claimant's Attorneys March 15, 1989 
Beers, et a l . , Defense Attorneys Order on Review (Remanding) 
Brian Pocock, Defense Attorney 

Reviewed 'by Board Members C r i d e r and Johnson. 

Claimant and EBI Companies request review o f t h a t p o r t i o n 
of Referee Emerson's order t h a t awarded c l a i m a n t a d d i t i o n a l temporary 
t o t a l d i s a b i l i t y b e n e f i t s , i n the form of i n t e r i m compensation. EBI 
a l s o r e q u e s t s review of t h a t p o r t i o n of the ord e r t h a t assessed a 
p e n a l t y and a t t o r n e y fee f o r i t s f a i l u r e t o pay i n t e r i m 
compensation. F i n a l l y , c l a i m a n t requests review of t h a t p o r t i o n of . 
the order t h a t r a t e d t h e e x t e n t of h i s unscheduled permanent p a r t i a l 
d i s a b i l i t y . On r e v i e w , the issu e s are e n t i t l e m e n t t o temporary t o t a l 
d i s a b i l i t y , r e l a t e d p e n a l t i e s and a t t o r n e y f e e s , and the p r o p r i e t y of 
the Referee's e x t e n t r a t i n g . We reverse the Referee's e x t e n t r a t i n g , 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable low back s t r a i n i n 
J u l y 1985 w h i l e w o r k i n g f o r Weyerhaeuser. The c l a i m was c l o s e d i n 
December 1985 w i t h o u t temporary or permanent d i s a b i l i t y , and c l a i m a n t 
requested a h e a r i n g . 

I n May 1986, c l a i m a n t e x p e r i e n c e d a compensable a g g r a v a t i o n 
of h i s back i n j u r y , and Weyerhaeuser reopened h i s i n j u r y c l a i m . His 
back c o n d i t i o n improved w i t h time l o s s and c o n s e r v a t i v e t r e a t m e n t , 
but he c o n t i n u e d t o exp e r i e n c e low back symptoms. 

I n J u l y 1986, c l a i m a n t began work i n g f o r EBI's i n s u r e d as a 
l o g g e r . On August 12, 1986, he had an episode of immediate, i n t e n s e 
low back p a i n w h i l e bucking l o g s . Claimant was taken o f f work by h i s 
t r e a t i n g p h y s i c i a n . Claimant f i l e d an a g g r a v a t i o n c l a i m w i t h 
Weyerhaeuser and a new i n j u r y c l a i m w i t h EBI's i n s u r e d . At t h a t 
t i m e , h i s c l a i m w i t h Weyerhaeuser remained i n open s t a t u s , and 
Weyerhaeuser recommenced payment of temporary d i s a b i l i t y b e n e f i t s . 
Claimant remained on time l o s s u n t i l October 30, 1986, when he 
r e t u r n e d t o a l i g h t d u t y p o s i t i o n w i t h Weyerhaeuser. 

EBI's i n s u r e d r e c e i v e d n o t i c e of c l a i m a n t ' s new i n j u r y 
c l a i m no l a t e r than August 15, 1986. I t has p a i d no compensation on 
the c l a i m . On or around September 16, 1986, EBI forwarded c l a i m a n t a 
copy of h i s Form 801, signed by i t s r e p r e s e n t a t i v e . The "denied" box 
a t the bottom of the form was checked. On November 14, 1986, EBI 
issu e d a f o r m a l d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s August 1986 
f l a r e - u p . Weyerhaeuser subsequently issued a f o r m a l d e n i a l o f 
r e s p o n s i b i l i t y i n February 1987. 

Claimant requested a h e a r i n g on the d e n i a l s . That r e q u e s t 
was c o n s o l i d a t e d w i t h h i s e a r l i e r h e a r i n g r e q u e s t on the December 
1985 D e t e r m i n a t i o n Order. 

FINDINGS OF ULTIMATE FACT 

The Form "801" EBI forwarded t o c l a i m a n t on or around 
September 16, 1986 d i d not s t a t e the f a c t u a l and l e g a l b a s i s f o r the 
d e n i a l or i n f o r m c l a i m a n t of h i s r i g h t t o a h e a r i n g . 

Claimant has not demonstrated t h a t he r e c e i v e d l e s s than 
h i s wage a t i n j u r y when he r e t u r n e d t o l i g h t - d u t y work on October 30, 
1986. 
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At t h e time of h e a r i n g , c l a i m a n t ' s back i n j u r y c l a i m w i t h 
Weyerhaeuser remained i n open s t a t u s , and c l a i m a n t had not become 
m e d i c a l l y s t a t i o n a r y . 

CONCLUSIONS OF LAW AND OPINION 

E n t i t l e m e n t t o I n t e r i m Compensation/ 
P e n a l t i e s and A t t o r n e y Fees f o r F a i l u r e t o Pay I n t e r i m Compensation 

We adopt t he Referee's o p i n i o n on these i s s u e s w i t h the 
f o l l o w i n g comment. 

Claimant's f i l e d a new i n j u r y c l a i m w i t h EBI on August 15, 
1986. EBI p a i d no compensation on the c l a i m and d i d n o t is s u e a 
w r i t t e n d e n i a l u n t i l November 14, 1986. The Referee, t h e r e f o r e , 
awarded temporary t o t a l d i s a b i l i t y , i n the form of i n t e r i m 
compensation, from the date o f i n j u r y t h r o u g h October 30, 1986, the 
date c l a i m a n t r e t u r n e d t o l i g h t - d u t y work. On r e v i e w , c l a i m a n t 
contends t h a t he i s e n t i t l e d t o b e n e f i t s t h r o u g h November 14, 1986, 
the date of EBI's d e n i a l . 

An i n s u r e r may suspend payment o f temporary d i s a b i l i t y 
b e n e f i t s when a c l a i m a n t accepts and commences wage-earning 
employment paying a wage equal t o or g r e a t e r than t h e wage a t 
i n j u r y . See OAR 436-60-030(3). I n awarding i n t e r i m compensation 
t h r o u g h October 30, 1986, the Referee a p p a r e n t l y found t h a t c l a i m a n t 
had n o t demonstrated t h a t he r e c e i v e d l e s s than h i s wage a t i n j u r y 
when he r e t u r n e d t o work on t h a t d a t e . 

We agree w i t h the Referee's f i n d i n g . The o n l y i n d i c a t i o n 
i n t h e r e c o r d t h a t c l a i m a n t r e c e i v e d l e s s than h i s wage a t i n j u r y i s 
h i s t e s t i m o n y t h a t Weyerhaeuser c o n t i n u e d t o pay him temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s a f t e r he r e t u r n e d t o work i n October 
1986. T h i s , a l o n e , i s not s u f f i c i e n t t o e s t a b l i s h t h a t he r e c e i v e d 
l e s s than h i s r e g u l a r wage when he r e t u r n e d t o work. A c c o r d i n g l y , we 
conclude t h a t the Referee c o r r e c t l y awarded i n t e r i m compensation 
t h r o u g h October 30, 1986. 

P r o p r i e t y of the Referee's E x t e n t R u l i n g 

The Referee found Weyerhaeuser r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n . The Referee then proceeded t o r a t e t h e e x t e n t of 
c l a i m a n t ' s permanent d i s a b i l i t y based on h i s c o n d i t i o n i m m e d i a t e l y 
p r i o r t o t h e May 1986 a g g r a v a t i o n . Claimant contends t h a t t h e 
Referee should not have r a t e d h i s d i s a b i l i t y because he was not 
m e d i c a l l y s t a t i o n a r y a t the time o f h e a r i n g . We agree. 

A Referee should not r a t e permanent d i s a b i l i t y i f t he 
c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y a t the time o f h e a r i n g or the 
c l a i m i s i n open s t a t u s . ORS 656.268(1); Kociemba v. SAIF, 63 Or App 
557 ( 1 9 8 3 ) ; Harmon v. SAIF, 54 Or App 121 (1981). The Board has 
f o l l o w e d t h i s r u l e where the c l a i m a n t was m e d i c a l l y s t a t i o n a r y when 
th e c l a i m was i n i t i a l l y c l o s e d b u t , a t the time o f h e a r i n g , t h e c l a i m 
was i n open s t a t u s or the c l a i m a n t was not m e d i c a l l y s t a t i o n a r y 
because of a subsequent a g g r a v a t i o n . See Theresa Skoyen, 39 Van 
Natta: 462 (19 8 7 ) ; Andrew Simer, 37 Van Natt a 154 ( 1 9 8 5 ) ; Gary A. 
F r e i e r , 34 Van Na t t a 543 (1982). Furthermore, d i s a b i l i t y r a t i n g s 
should be based on a c l a i m a n t ' s c o n d i t i o n a t the time of h e a r i n g . 
Gettman v. SAIF, 289 Or 609, 614--615 (1980). I t i s e r r o r t o exclude 
i n f o r m a t i o n b e a r i n g on a c l a i m a n t ' s c o n d i t i o n a t the time o f h e a r i n g 
and r a t e d i s a b i l i t y as of a p r i o r d a t e . See Norton v. SAIF, 
86 Or App 447, n. 2 (198 7 ) . 
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Here, c l a i m a n t ' s t r e a t i n g p h y s i c i a n s , Dr. Walborn, 
c h i r o p r a c t o r , and Dr. K u l l e r , o r t h o p e d i s t , had not found c l a i m a n t 
m e d i c a l l y s t a t i o n a r y f o l l o w i n g h i s August 1986 a g g r a v a t i o n . ' The o n l y 
c o n t r a r y medical o p i n i o n i s from Dr. H o w e l l , D.O., who conducted an 
independent medical e x a m i n a t i o n on January 20, 1987 and found 
c l a i m a n t m e d i c a l l y ' s t a t i o n a r y as of t h a t date. We d e f e r t o t h e 
o p i n i o n s of Drs. K u l l e r and Walborn because they have had g r e a t e r 
o p p o r t u n i t y t o observe c l a i m a n t . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y when the Referee made h i s d i s a b i l i t y r a t i n g . F u r t h e r m o r e , 
c l a i m a n t ' s i n j u r y c l a i m remained i n open s t a t u s a t the time o f 
h e a r i n g . F i n a l l y , the Referee d i d not base h i s e x t e n t r a t i n g on 
c l a i m a n t ' s c o n d i t i o n as of the date of h e a r i n g . I n s t e a d , t h e 
d i s a b i l i t y r a t i n g was, t h e r e f o r e , improper and should be r e v e r s e d . 
The e x t e n t i s s u e i s p r e s e r v e d u n t i l c l a i m a n t becomes m e d i c a l l y 
s t a t i o n a r y and h i s c l a i m i s r e c l o s e d , 

ORDER 

The Referee's order dated June 29, 1987, as r e c o n s i d e r e d 
J u l y 2 1 , 1987, i s a f f i r m e d i n p a r t and rev e r s e d i n p a r t . That 
p o r t i o n of the o r d e r t h a t r a t e d c l a i m a n t ' s permanent d i s a b i l i t y i s 
r e v e r s e d . The e x t e n t of permanent d i s a b i l i t y i s s u e i s remanded t o 
the Hearings D i v i s i o n t o be preserv e d f o r l i t i g a t i o n u n t i l c l a i m a n t ' s 
c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y . The remainder o f the 
Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s awarded an 
assessed fee of $400, t o be p a i d by EBI Companies, f o r s e r v i c e s on 
review r e g a r d i n g the Referee's e x t e n t r a t i n g . 

JERRY WINKLE, C l a i m a n t Own Motion 89-0030M 
James F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y March 15, 1989 

Own Motion O r d e r 
SAIF C o r p o r a t i o n has s u b m i t t e d t o th e Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of h i s November 1, 1979 i n d u s t r i a l 
i n j u r y . C l aimant's a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
accepted r e s p o n s i b i l i t y f o r the proposed s u r g e r y but opposes 
reopening of t h i s c l a i m f o r the payment of temporary d i s a b i l i t y 
b e n e f i t s as i t contends c l a i m a n t has removed h i m s e l f from t h e work 
f o r c e . 

Pursuant t o ORS 65.6 .278 (1 ) (a)', we may e x e r c i s e our "Own 
Motion" a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening o f a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Surgery has 
been recommended and SAIF has agreed t o accept r e s p o n s i b i l i t y f o r 
the procedure. However, the r e c o r d b e f o r e the Board i n d i c a t e s 
t h a t c l a i m a n t has not been g a i n f u l l y employed f o r s e v e r a l y e a r s . 
A l t h o u g h he d e a l t w i t h v o c a t i o n a l c o u n s e l o r s d u r i n g some of 1988, 
i t i s c l e a r t h a t he was l e s s than c o o p e r a t i v e w i t h e f f o r t s on h i s 
b e h a l f . There i s no i n d i c a t i o n t h a t c l a i m a n t has a c t i v e l y 
a t t e m p t e d t o r e t u r n t o the work f o r c e r e c e n t l y . We are p r e c l u d e d 
from g r a n t i n g temporary d i s a b i l i t y b e n e f i t s t o c l a i m a n t s who are 
not i n the work f o r c e p r i o r t o or a t the time o f a worsening o f 
t h e i r compensable c o n d i t i o n . C u t r i g h t v. Weyerhaeuser Company, 
299 Or 290 (198 5 ) . We conclude the request f o r own motion r e l i e f 
must be denied. 

IT IS SO ORDERED. 
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THOMAS A. BENNETT, C l a i m a n t WCB 87-06607 
Coons & C o l e , C l a i m a n t ' s A t t o r n e y s March 16, 1989 
P h i l l i p Nyburg, D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members C r i d e r and Johnson. 

Claimant r e q u e s t s review of Referee Garaventa's o r d e r 
t h a t : (1) a f f i r m e d an award by D e t e r m i n a t i o n Order o f 5 p e r c e n t (9.6 
degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use or f u n c t i o n 
o f t h e r i g h t , arm; and (2) d e c l i n e d t o assess an a t t o r n e y fee f o r the 
i n s u r e r ' s a l l e g e d unreasonable d e l a y i n p r o v i d i n g d i s c o v e r y . On, 
r e v i e w , t h e i s s u e s are e x t e n t o f scheduled permanent d i s a b i l i t y and 
a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t he Referee's F i n d i n g s o f Fact w i t h t h e 
f o l l o w i n g supplemenation. 

Claimant's A p r i l 27, 1987 h e a r i n g r e q u e s t c o n t a i n e d a 
c o n t i n u i n g r e q u e s t f o r d i s c o v e r y o f medical and v o c a t i o n a l 
r e h a b i l i t a t i o n r e p o r t s r e l a t e d t o h i s appeal o f the D e t e r m i n a t i o n 
Order. By September 8, 1987, c l a i m a n t had not r e c e i v e d any 
d i s c o v e r y . On September 28, 1987, c l a i m a n t ' s a t t o r n e y f i l e d a 
supplemental h e a r i n g r e q u e s t and r e i t e r a t e d t h e d i s c o v e r y r e q u e s t . 
The supplemental h e a r i n g r e q u e s t r a i s e d t h e is s u e s o f p e n a l t i e s and 
a t t o r n e y fees f o r f a i l i n g t o p r o v i d e updated v o c a t i o n a l 
r e h a b i l i t a t i o n and medical r e p o r t s on an ongoing b a s i s . On 
October 1 , 1987, t h e i n s u r e r s u b m i t t e d d i s c o v e r y documents t o 
c l a i m a n t c o n s i s t i n g o f two p h y s i c a l c a p a c i t y forms completed by 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n on June 11 and June 29, 1987. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

The Board adopts t h e Referee's Co n c l u s i o n s and Opinion w i t h 
r e g a r d to the i s s u e o f e x t e n t o f permanent p a r t i a l d i s a b i l i t y . 
A t t o r n e y Fees 

Former OAR 438-07-015(2) p r o v i d e s t h a t d i s c o v e r y s h a l l 
be p r o v i d e d w i t h i n 15 days o f m a i l i n g o f t h e demand f o r d i s c o v e r y , 
and p r o v i d e s t h a t f a i l u r e t o comply "may be c o n s i d e r e d 
unreasonable d e l a y or r e f u s a l under ORS 656.262(10)." I n t u r n , 
ORS 656.262(10) p r o v i d e s : 

"(10) I f the i n s u r e r or s e l f - i n s u r e d 
employer unreasonably delays or 
unreasonably r e f u s e s t o pay compensation, 
or unreasonably delays acceptance or d e n i a l 
of a c l a i m , t h e i n s u r e r or s e l f - i n s u r e d 
employer s h a l l be l i a b l e f o r an a d d i t i o n a l 
amount up t o 25 p e r c e n t o f the amounts th e n 
due p l u s any a t t o r n e y fees which may be 
assessed under ORS 656.382." 

T h e r e f o r e , a t t h e time o f the h e a r i n g , f a i l u r e o f a c a r r i e r 
t o d i s c l o s e documents p e r t a i n i n g t o a c l a i m w i t h i n 15 days o f a 
demand by the c l a i m a n t may be c o n s i d e r e d unreasonable d e l a y or 
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r e f u s a l under ORS 656.262(10). See Morgan v. Stimson Lumber, 288 Or 
595, mod. 289 Or 93 (198 0 ) . 

Here, t h e r e were no "amounts [ o f compensation] t h e n due" a t 
the t i m e o f th e a l l e g e d d i s c o v e r y v i o l a t i o n . T h e r e f o r e , no p e n a l t y 
can be awarded even i f the i n s u r e r v i o l a t e d the r u l e and i t s conduct 
was unreasonable. 'However, a t t o r n e y fees may s t i l l be as s e s s a b l e . 
Spivey v. SAIF, 79 Or App 568 (198 6 ) ; M i s c h e l v. P o r t l a n d General 
E l e c t r i c Co, 89 Or App 140 (19 8 7 ) . 

A t t o r n e y fees are assessable o n l y i f the. i n s u r e r v i o l a t e d 
t he r u l e by f a i l i n g t o p r o v i d e documents i n i t s possession w i t h i n 15 
days o f demand. The evidence here i s t h a t the i n s u r e r d i d n o t 
p r o v i d e c l a i m a n t w i t h c o p i e s of the t r e a t i n g p h y s i c i a n ' s June 11 and 
June 29, 1987 r e p o r t s u n t i l October 1, 1987. The i n s u r e r was s u b j e c t 
t o a c o n t i n u i n g d i s c l o s u r e r e q u e s t t h r o u g h o u t t h i s p e r i o d . I f t h e 
i n s u r e r had th e r e p o r t s i n i t s possession d u r i n g t h i s t i m e , t h e n i t 
v i o l a t e d the r u l e . However, the r e c o r d c o n t a i n s no evidence when t h e 
r e p o r t s came i n t o the possession o f th e i n s u r e r . I n the absence o f 
such e v i d e n c e , we are unable t o f i n d a v i o l a t i o n o f t h e r u l e . 
C laimant has f a i l e d t o s u s t a i n h i s burden o f p r o o f on t h i s i s s u e . 

ORDER 

The Referee's o r d e r dated November 2, 1987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , not t o exceed $432. 

GEORGE D. BROWN, C l a i m a n t Own Motion 88-0663M 
S A I F C o r p , I n s u r a n c e C a r r i e r March 16, 1989 

Own Motion O r d e r 
Reviewed by Board Members en banc. 

SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 
c l a i m f o r c o n t i n u i n g medical b e n e f i t s f o r h i s June 6, 1949 
i n d u s t r i a l i n j u r y . C l aimant's a g g r a v a t i o n r i g h t s have e x p i r e d . 
SAIF opposes the r e l i e f c l a i m a n t seeks. 

Claimant s u s t a i n e d a compensable i n j u r y on June 6, 
1949. Claimant i s s p e c i f i c a l l y r e q u e s t i n g reimbursement f o r h i s 
m e d i c a t i o n c o s t s . 

The Board must d e c l i n e the r e l i e f c l a i m a n t seeks as 
t h e r e i s no med i c a l r e p o r t i n our r e c o r d which would r e l a t e 
c l a i m a n t ' s c u r r e n t need f o r m e d i c a t i o n t o h i s 1949 i n j u r y . 
W i t h o u t m e d i c a l j u s t i f i c a t i o n , we w i l l n o t g r a n t c o n t i n u i n g 
m e d i c a l s e r v i c e s i n pre-1966 c l a i m s . The request f o r own motion 
r e l i e f i s hereby d e n i e d . 

IT IS SO ORDERED. 
Board Member C r i d e r , d i s s e n t i n g . 

C l a i m a n t , who was compensably i n j u r e d ptir&r t o 
January 1, 1966, has requested reopening o f h i s c l a i m f o r payment 
of m e dical b e n e f i t s . I n the r e q u e s t , which was p r o p e r l y d i r e c t e d 
t o the i n s u r e r (OAR 438-12-025), the c l a i m a n t o f f e r e d t o produce a 
medical r e p o r t from Dr. Chamberlain o f Medford, Oregon, c o n c e r n i n g 
h i s c u r r e n t c o n d i t i o n . 

The i n s u r e r , r a t h e r than s i m p l y r e q u e s t i n g t h a t t h e 
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p r o f e r r e d r e p o r t s be s u p p l i e d , issued a l e n g t h y communication t o 
c l a i m a n t a d v i s i n g him, among o t h e r t h i n g s , t h a t ORS 656,278 o n l y 
a l l o w s award of medical b e n e f i t s when c u r a t i v e t r e a t m e n t i s b e i n g 
p r o v i d e d . The i n s u r e r s t a t e d t h a t , 

"To enable us t o c o n s i d e r your r e q u e s t , you must f u r n i s h 
complete, c u r r e n t medical r e p o r t s which s u p p o r t t h e f a c t 
t h a t the c o n d i t i o n caused by the o r i g i n a l i n j u r y o f 
June 6, 1949 has worsened or become aggravated s i n c e t he 
date of l a s t c l o s u r e , " 

A p p a r e n t l y t he c l a i m a n t d i d n o t respond. The i n s u r e r 
then recommended d e n i a l o f own motion r e l i e f on the ground t h a t 
" t h e r e has been no h o s p i t a l i z a t i o n or s u r g e r y , or any c u r a t i v e 
t r e a t m e n t t o date t h a t we are aware o f , " 

ORS 656,278, as amended i n 1987, a l l o w s t h e Board, i n 
i t s d i s c r e t i o n , t o reopen a c l a i m p u r e l y f o r the purpose o f 
awarding medical b e n e f i t s i n a pre-1966 c l a i m . N o t h i n g i n the 
s t a t u t e makes a worsening a p r e r e q u i s i t e t o g r a n t o f such r e l i e f . 
And n o t h i n g i n the s t a t u t e r e q u i r e s t h a t such m e d i c a l b e n e f i t s be 
c u r a t i v e r a t h e r than p a l l i a t i v e , ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) , See e.g., 
Ohman E. C h r i s t o p h e r , 41 Van Na t t a (February 22, 1989) . 

The i n s u r e r has r e s p o n s i b i l i t y f o r i n i t i a l p r o c e s s i n g o f 
th e c l a i m . OAR 438-12-020. That r e s p o n s i b i l i t y i n c l u d e s t he 
r e s p o n s i b i l i t y f o r i n v e s t i g a t i o n of the reopening r e q u e s t so t h a t 
a u s e f u l recommendation can be made. Where, as here , t h e i n s u r e r 
couples i t s r e q u e s t w i t h a d i s c o u r s e on the law t h a t i s n ot o n l y 
g r a t u i t o u s b u t a l s o i n a c c u r a t e , t h e i n s u r e r c h i l l s t h e e x e r c i s e o f 
the r i g h t t o r e q u e s t own motion r e l i e f . T h is c h i l l i n g a f f e c t 
n e c e s s a r i l y renders i t l e s s l i k e l y t h a t the c l a i m a n t w i l l produce 
medical r e c o r d s and o t h e r i n f o r m a t i o n necessary f o r p r o c e s s i n g . 
I n s h o r t , i t i n t e r f e r e s w i t h proper i n v e s t i g a t i o n and p r o c e s s i n g 
of the c l a i m . 

Rather than denying r e l i e f f o r f a i l u r e t o produce 
r e l e v a n t medical evidence, the Board should have d i r e c t e d t h e 
i n s u r e r t o o b t a i n t he medical r e c o r d s and, s i m u l t a n e o u s l y , advised 
the c l a i m a n t of our need f o r such r e c o r d s . When t h e r e c o r d i s 
ad e q u a t e l y developed, t h e Board should r u l e on the r e q u e s t . 

DENNIS L. HIGGINS, C l a i m a n t WCB 87-01639 
Mai agon & Moore, C l a i m a n t ' s A t t o r n e y s March 16, 1989 
K a t e Waldo ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review of those p o r t i o n s o f Referee 
Baker's o r d e r t h a t : (1) found t h a t h i s l e f t l e g c l a i m was not 
p r e m a t u r e l y c l o s e d ; (2) upheld t he SAIF C o r p o r a t i o n ' s p a r t i a l 
d e n i a l o f h i s low back c o n d i t i o n ; and (3) d e c l i n e d t o assess a 
p e n a l t y and a s s o c i a t e d a t t o r n e y fee f o r a l l e g e d unreasonable c l a i m s 
p r o c e s s i n g . At h e a r i n g , SAIF requested a u t h o r i z a t i o n f o r an o f f s e t 
o f o v e r p a i d temporary d i s a b i l i t y b e n e f i t s . The Referee d i d n o t 
address t h i s i s s u e i n h i s o r d e r . On r e v i e w , SAIF r e p e a t s i t s 
r e q u e s t f o r a u t h o r i z a t i o n of an o f f s e t . We a f f i r m on t h e premature 
c l o s u r e and c o m p e n s a b i l i t y i s s u e s ; we award an a t t o r n e y f e e , b u t no 
p e n a l t y ; and we g r a n t t he request f o r a u t h o r i t y t o o f f s e t . 

-553-



ISSUES 

1. Whether c l a i m a n t ' s low back c o n d i t i o n i s compensably 
r e l a t e d t o h i s June 6, 1986 i n j u r y . 

2. Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . 

3. Whether c l a i m a n t i s e n t i t l e d t o a p e n a l t y and/or 
a s s o c i a t e d a t t o r n e y fee f o r SAIF's a l l e g e d unreasonable c l a i m s 
p r o c e s s i n g . 

4. Whether SAIF i s e n t i t l e d t o an o f f s e t of o v e r p a i d 
temporary d i s a b i l i t y b e n e f i t s . 

FINDINGS OF FACT 

C l a i m a n t , a 3 7 - y e a r - o l d r e f o r e s t a t i o n w orker, compensably 
i n j u r e d h i s l e f t l e g on June 6, 1986 when he s l i p p e d and caught h i s 
l e g under a l o g . He came under the care of Dr. Roy, who diagnosed 
a h a m s t r i n g s t r a i n . Dr. Roy t r e a t e d c l a i m a n t from June 28, 1986 
u n t i l December 2, 1986. His t r e a t m e n t i n c l u d e d i m m o b i l i z a t i o n of 
the knee and r e f e r r a l f o r p h y s i c a l t h e r a p y . 

Dr. Roy r e l e a s e d c l a i m a n t t o r e t u r n t o f u l l work on 
August 3, 1986. Claimant was unable t o r e t u r n t o h i s r e g u l a r work 
because of h i s knee i m m o b i l i z a t i o n . He a t t e m p t e d t o p e r f o r m o t h e r 
work w i t h the employer. However, due t o h i s c o n t i n u i n g c o m p l a i n t s 
of l e f t l e g p a i n , Dr. Roy s u b s e q u e n t l y r e s t r i c t e d him t o l i g h t work. 

Dr. Roy conducted a f o l l o w - u p e x a m i n a t i o n on December 2, 
1986. Claimant was not w o r k i n g a t the t i m e . Dr. Roy's c h a r t note 
from t h a t e x a m i n a t i o n s t a t e d : 

" A f t e r d i s c u s s i n g the m a t t e r w i t h 
[ c l a i m a n t ] i n some d e t a i l , i t i s decided t o 
d e c l a r e him m e d i c a l l y s t a t i o n a r y . I t i s 
f e l t t h a t h i s case should be c l o s e d . He 
appears t o have a m i l d t o moderate degree 
of i mpairment..." 

On December 30, 1986, SAIF requested d e p a r t m e n t a l c l o s u r e 
of the c l a i m . However, SAIF a p p a r e n t l y d i d not f o r w a r d Dr. Roy's 
December 2nd c h a r t note t o the E v a l u a t i o n D i v i s i o n . 

On December 3 1 , 1986, c l a i m a n t moved t o C a l i f o r n i a . 
S h o r t l y t h e r e a f t e r , he began w o r k i n g f o r h i s f a t h e r who had j u s t 
opened a b u s i n e s s . His work a c t i v i t i e s i n v o l v e d l i g h t t o moderate 
p h y s i c a l e x e r t i o n . He worked f o r h i s f a t h e r f o r t h r e e weeks. He 
then r e t u r n e d t o Oregon. 

Meanwhile, on January 16, 1987, the E v a l u a t i o n D i v i s i o n 
responded t o SAIF's re q u e s t f o r c l o s u r e s t a t i n g t h a t t h e i n f o r m a t i o n 
i n i t s f i l e i n d i c a t e d c l a i m a n t was s t i l l r e c e i v i n g c u r a t i v e t r e a t m e n t 
and, t h e r e f o r e , was not m e d i c a l l y s t a t i o n a r y . I n response t o t h e 
E v a l u a t i o n D i v i s i o n ' s January 16th l e t t e r , SAIF sent Dr. Roy's c h a r t 
note t o the D i v i s i o n . 

On January 30, 1987, c l a i m a n t began t r e a t i n g w i t h 
Dr. Gorman, c h i r o p r a c t o r . His p r i m a r y c o m p l a i n t c o n t i n u e d t o be h i s 
l e f t l e g , but he now a l s o r e p o r t e d low back c o m p l a i n t s . Dr. Gorman 
completed a Change of A t t e n d i n g P h y s i c i a n form which was r e c e i v e d by 
SAIF on February 3, 1987. The form c o n t a i n e d m u l t i p l e diagnoses 
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i n c l u d i n g lumbar m y o f a s c i t i s , lumbosacral r a d i c u l a r syndrome and 
c h r o n i c h a m s t r i n g s t r a i n . Dr. Gorman i n d i c a t e d on t h i s form t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . 

SAIF d i d not f o r w a r d t h i s form t o t h e E v a l u a t i o n D i v i s i o n . 
I n s t e a d , SAIF wrote t o Dr. Gorman on February 9, 1987 r e q u e s t i n g a 
n a r r a t i v e r e p o r t e x p l a i n i n g t h e r e l a t i o n s h i p between c l a i m a n t ' s low 
back c o m p l a i n t s and h i s June 6, 1986 i n j u r y . SAIF i n d i c a t e d t h a t the 
c l a i m had been s u b m i t t e d f o r c l o s u r e and, t h e r e f o r e , r e q u e s t e d t h a t 
Dr. Gorman respond w i t h i n 14 days. 

A D e t e r m i n a t i o n Order subse q u e n t l y i s s u e d on March 9, 1987, 
awarding temporary b e n e f i t s t h r o u g h December 2, 1986. Claimant was 
a l s o awarded 10 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f 
use o f t h e l e f t l e g . T h i s award was i n c r e a s e d t o 30 p e r c e n t by t h e 
Referee. The i s s u e o f e x t e n t o f permanent d i s a b i l i t y i s not b e f o r e 
us. 

On March 17, 1987, one week a f t e r issuance o f t h e 
D e t e r m i n a t i o n Order and f i v e weeks a f t e r SAIF's i n q u i r y , Dr. Gorman 
responded. He r e p o r t e d t h a t c l a i m a n t ' s i n j u r e d h a m s t r i n g had 
r e s u l t e d i n an a l t e r e d g a i t which had, i n t u r n , caused c l a i m a n t ' s low 
back p a i n . He opined t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y . 

Claimant d i s c o n t i n u e d t r e a t m e n t s w i t h Dr. Gorman on 
March 23, 1987. 

On March 27, 1987, Dr. Roy opined t h a t i t was u n l i k e l y t h a t 
c l a i m a n t ' s back p a i n was r e l a t e d t o h i s June 6, 1986 i n j u r y . 

On A p r i l 8, 1987, SAIF i s s u e d i t s p a r t i a l d e n i a l l e t t e r . 

C laimant r e v i s i t e d Dr. Gorman on J u l y 22, 1987 a f t e r a 
t h r e e - m i l e walk p r e c i p i t a t e d i n c r e a s e d symptoms. Dr. Gorman r e p o r t e d 
t h a t , i n h i s o p i n i o n , c l a i m a n t was m e d i c a l l y s t a t i o n a r y as of 
J u l y 28, 1987. Dr. Gorman subseq u e n t l y t e s t i f i e d i n a p o s t - h e a r i n g 
d e p o s i t i o n t h a t he c o u l d n o t s t a t e whether c l a i m a n t was s t a t i o n a r y 
p r i o r t o then because he d i d not t r e a t c l a i m a n t between March 23, 
1987 and J u l y 22, 1987. 

Claimant has walked w i t h an a l t e r e d g a i t s i n c e h i s i n j u r y . 
C laimant was examined by Dr. M a c R i t c h i e , M.D., on r e f e r r a l 

f r o m Dr. Roy, on October 17, 1986. Dr. MacRitchie noted an absence 
o f any back c o m p l a i n t s . Claimant d i d n o t r e p o r t any back c o m p l a i n t s 
u n t i l January 30, 1987, when he began t r e a t i n g w i t h Dr. Gorman. 

Claimant's low back c o n d i t i o n and symptoms are n o t c a u s a l l y 
r e l a t e d t o h i s June 6, 1986 i n j u r y . 

C laimant i s n ot a r e l i a b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

D e n i a l of Low Back 

The Referee found t h a t c l a i m a n t had f a i l e d t o s u s t a i n h i s 
burden o f p r o v i n g a c a u s a l c o n n e c t i o n between t h e June 6, 1986 i n j u r y 
and h i s low back c o m p l a i n t s . I n r e a c h i n g t h i s c o n c l u s i o n , t h e 
Referee r e l i e d upon t he extended d e l a y i n me d i c a l documentation of 
any back c o m p l a i n t s as w e l l as t h e i n t e r v e n i n g work i n C a l i f o r n i a . 
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Claimant argues on review t h a t i t i s m e d i c a l l y r e a s o n a b l e 
t h a t h i s back would n o t b e g i n t o bother him u n t i l he became 
p h y s i c a l l y a c t i v e i n January 1987 w h i l e employed i n C a l i f o r n i a by h i s 
f a t h e r . He a l s o argues t h a t h i s C a l i f o r n i a work a c t i v i t i e s r e s u l t e d 
i n t h e appearance of h i s low back symptoms b u t d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o a worsening o f h i s u n d e r l y i n g c o n d i t i o n . He r e l i e s 
upon Dr. Gorman's o p i n i o n s t o e s t a b l i s h both o f these c o n t e n t i o n s . 

Dr. Gorman's o p i n i o n t h a t c l a i m a n t d i d n o t s u f f e r a -
worsening, of h i s u n d e r l y i n g c o n d i t i o n i s dependent upon c l a i m a n t ' s 
e x p l a n a t i o n of h i s work a c t i v i t i e s w h i l e i n C a l i f o r n i a d u r i n g 
January 1987, i n c l u d i n g h i s d i s a v o w a l of any s p e c i f i c i n c i d e n t h a v i n g 
o c c u r r e d . The Referee made no express f i n d i n g r e g a r d i n g c l a i m a n t ' s 
c r e d i b i l i t y or r e l i a b i l i t y as a w i t n e s s . 

Claimant i n s i s t e d a number of times a t h e a r i n g t h a t he t o l d 
t h e p h y s i c a l t h e r a p i s t he was seeing under Dr. Roy's s u p e r v i s i o n t h a t 
he was e x p e r i e n c i n g low back p a i n . However, t h e r e i s no c o n f i r m a t i o n 
of t h i s i n the contemporaneous medical r e p o r t s . I n f a c t , 
Dr. M a c R i t c h i e ' s medical r e p o r t dated October 17, 1986 e x p r e s s l y 
noted t h a t c l a i m a n t had no back p a i n . Furthermore, a t another p o i n t 
i n h i s t e s t i m o n y , c l a i m a n t s t a t e d t h a t he f i r s t n o t i c e d back p a i n 
w h i l e i n C a l i f o r n i a d u r i n g January 1987, T h i s i s c l e a r l y 
i n c o n s i s t e n t w i t h h i s t e s t i m o n y t h a t he r e p e a t e d l y i n f o r m e d Dr. Roy's 
t h e r a p i s t of h i s back c o m p l a i n t s . 

Claimant a l s o t e s t i f i e d t h a t Dr. Gorman and h i s t h e r a p i s t 
were able t o do more f o r him than were Dr. Roy and h i s p h y s i c a l 
t h e r a p i s t . However, d u r i n g t h e p e r i o d he was a c t u a l l y t r e a t i n g w i t h 
Dr. Gorman, c l a i m a n t r e p o r t e d t o h i s v o c a t i o n a l c o u n s e l o r t h a t h i s 
back p a i n was worse a f t e r t r e a t m e n t by Dr. Gorman's t h e r a p i s t t h a n i f 
t h e r e had been n o t h i n g done a t a l l . While not e n t i r e l y 
i r r e c o n c i l a b l e , these s t a t e m e n t s are c l e a r l y s u g g e s t i v e of an 
u n r e l i a b l e h i s t o r i a n . We conclude, based upon the c o n t e n t of h i s 
t e s t i m o n y , t h a t c l a i m a n t i s not a r e l i a b l e w i t n e s s . 

C o n s i d e r i n g the extended delay i n m e d i c a l documentation of 
any back c o m p l a i n t s , t h e i n t e r v e n i n g work i n C a l i f o r n i a , and t h e f a c t 
t h a t Dr. Gorman's t e s t i m o n y i s based upon c l a i m a n t ' s u n r e l i a b l e 
h i s t o r y , we are not persuaded t h a t c l a i m a n t ' s back c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . 

Premature C l o s u r e 

Claims are not t o be c l o s e d u n t i l t h e worker's c o n d i t i o n 
has become m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). The March 9, 1987 
D e t e r m i n a t i o n Order e s t a b l i s h e d December 2, 1986 as the m e d i c a l l y 
s t a t i o n a r y d a t e . Dr. Roy, c l a i m a n t ' s then t r e a t i n g p h y s i c i a n , 
r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as of December 2, 
1987. Dr. Gorman sub s e q u e n t l y opined t h a t c l a i m a n t was not m e d i c a l l y 
s t a t i o n a r y as o f March 17, 1987. We must, t h e r e f o r e , decide whose 
o p i n i o n i s the more p e r s u a s i v e . 

Dr. Roy began t r e a t i n g c l a i m a n t s h o r t l y f o l l o w i n g h i s 
i n j u r y . He c o n t i n u e d t o t r e a t c l a i m a n t f o r t h e next f i v e months. 
Thus, he had the o p p o r t u n i t y t o t r a c k c l a i m a n t ' s p r o g r e s s over an 
extended p e r i o d of t i m e . Moreover, a l t h o u g h Dr. Gorman r e p o r t e d t h a t 
c l a i m a n t was not m e d i c a l l y s t a t i o n a r y as of March 17, 1987, 
Dr. Gorman's b i l l i n g s t a t ements d i s c l o s e t h a t he was t r e a t i n g 
c l a i m a n t f o r back symptoms, which we have found are u n r e l a t e d t o t h e 
compensable i n j u r y . We conclude t h a t Dr. Roy's o p i n i o n i s more 
p e r s u a s i v e than t h a t of Dr. Gorman, and t h a t the c l a i m was n o t 
p r e m a t u r e l y c l o s e d , 
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P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t a l s o a r g u e s t h a t SAIF's p r o c e s s i n g o f h i s c l a i m 
was u n r e a s o n a b l e i n t h a t SAIF f a i l e d t o f o r w a r d Dr. Gorman's 
J a n u a r y 30, 1987 Change o f A t t e n d i n g P h y s i c i a n f o r m t o t h e E v a l u a t i o n 
D i v i s i o n . SAIF's r e q u e s t f o r c l a i m c l o s u r e was p e n d i n g a t t h i s 
t i m e . C l a i m a n t c o n t e n d s t h a t t h i s f o r m a l e r t e d SAIF t h a t c l a i m a n t 
was r e c e i v i n g t r e a t m e n t a g a i n f o r h i s l e g c o m p l a i n t s a l o n g w i t h 
a d d i t i o n a l c o m p l a i n t s a l l e g e d l y r e l a t e d t o t h e c o m p e n s a b l e i n j u r y . 
The i n f e r e n c e i s t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y as o f 
J a n u a r y 30, 1987. 

SAIF, on t h e o t h e r hand, a s s e r t s t h a t i t a c t e d r e a s o n a b l y 
when i t r e q u e s t e d a d d i t i o n a l i n f o r m a t i o n f r o m Dr. Gorman. SAIF 
a r g u e s t h a t i t w o u l d have been p r e m a t u r e t o s u b m i t t h e f o r m t o t h e 
E v a l u a t i o n D i v i s i o n . SAIF n o t e s t h a t t h e f o r m c o n t a i n e d t h r e e 
d i f f e r e n t d i a g n o s e s , o n l y one o f w h i c h was c l e a r l y a t t r i b u t a b l e t o 
t h e c o m p e n s a b l e i n j u r y . T h e r e f o r e , SAIF a r g u e s , t h e more r e a s o n a b l e 
c o u r s e was t o r e q u e s t c l a r i f i c a t i o n f r o m Dr. Gorman i n o r d e r t o l e a r n 
w h e t h e r , i n Dr. Gorman's o p i n i o n , c l a i m a n t ' s n o n s t a t i o n a r y s t a t u s was 
t h e r e s u l t o f t h e c o m p e n s a b l e i n j u r y o r , i n s t e a d , t h e r e s u l t o f an 
u n r e l a t e d c o n d i t i o n . 

Former ORS 2 6 8 ( 2 ) p r o v i d e s t h a t " a l l m e d i c a l r e p o r t s *** 
s h a l l be f u r n i s h e d t o t h e E v a l u a t i o n D i v i s i o n " when c l a i m c l o s u r e i s 
r e q u e s t e d . S i m i l a r l y , f o r m e r OAR 436-30-030 s t a t e s t h a t " a l l m e d i c a l 
r e p o r t s *** a c c u m u l a t e d d u r i n g t h e l i f e o f a c l a i m a r e c o n s i d e r e d 
n e c e s s a r y f o r c l a i m d e t e r m i n a t i o n and s h a l l be s u b m i t t e d ***", 
s u b j e c t t o two e x c e p t i o n s n o t r e l e v a n t h e r e . N e i t h e r t h e s t a t u t e n o r 
t h e r u l e p r o v i d e s f o r t h e w i t h h o l d i n g o f ambiguous d o c u m e n t s . 
I n s t e a d , t h e s t a t u t e and r u l e r e q u i r e t h e s u b m i s s i o n o f a l l m e d i c a l 
r e p o r t s . We c o n c l u d e t h a t SAIF's f a i l u r e t o s u b m i t Dr. Gorman's 
J a n u a r y 30, 1987 r e p o r t was u n r e a s o n a b l e . 

D e s p i t e o u r f i n d i n g t h a t SAIF's c o n d u c t was u n r e a s o n a b l e , a 
p e n a l t y can be a s s e s s e d o n l y i f t h e r e a r e "amounts [ o f c o m p e n s a t i o n ] 
t h e n due." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; M i s c h e l v. P o r t l a n d G e n e r a l E l e c t r i c , 89 
Or App 140, 142 ( 1 9 8 7 ) . On t h i s r e c o r d , t h e r e i s no c o m p e n s a t i o n 
t h e n due f o r p u r p o s e s o f a p e n a l t y . A c c o r d i n g l y , no p e n a l t y can be 
a w a r d e d . 

However, a t t o r n e y f e e s may be a s s e s s e d p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 1 0 ) and ORS 6 5 6 . 3 8 2 ( 1 ) , even t h o u g h no c o m p e n s a t i o n i s " t h e n 
due." M i s c h e l v. P o r t l a n d G e n e r a l E l e c t r i c , 89 Or 140, 142-43 
( 1 9 8 7 ) . ORS 656.382 p r o v i d e s , i n p a r t : 

" ( 1 ) I f an i n s u r e r o r s e l f - i n s u r e d 
e m p l o y e r r e f u s e s t o pay c o m p e n s a t i o n due 
under an o r d e r o f a r e f e r e e , b o a r d o r 
c o u r t , o r o t h e r w i s e u n r e a s o n a b l y r e s i s t s 
t h e payment o f c o m p e n s a t i o n , t h e e m p l o y e r 
o r i n s u r e r s h a l l pay t o t h e c l a i m a n t o r t h e 
a t t o r n e y o f t h e c l a i m a n t a r e a s o n a b l e 
a t t o r n e y f e e ***." (Emphasis a d d e d ) . 

SAIF, i n s e e k i n g c l o s u r e o f t h e c l a i m , w i t h h e l d a m e d i c a l 
r e p o r t t o t h e e f f e c t t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y . 
SAIF's c o n d u c t i n t e r f e r e d w i t h t h e E v a l u a t i o n D i v i s i o n ' s a b i l i t y t o 
p r o p e r l y p r o c e s s t h e c l a i m t o c l o s u r e . We c o n c l u d e t h a t SAIF's 
c o n d u c t amounts t o an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f 
c o m p e n s a t i o n . Under t h e f a c t s o f t h i s c a s e , and i n l i g h t o f t h e 
f a c t o r s e n u m e r a t e d i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we c o n c l u d e t h a t a 
r e a s o n a b l e f e e i s $300. -557-



O f f s e t 

The r e m a i n i n g i s s u e i s t h a t of. o f f s e t . I t i s apparent t h a t 
t he Referee merely o v e r l o o k e d SAIF's request f o r a u t h o r i z a t i o n t o 
o f f s e t o v e r p a i d temporary d i s a b i l i t y a g a i n s t any i n c r e a s e d award o f 
permanent d i s a b i l i t y . We f i n d t h a t an o f f s e t i s a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r dated December 2 1 , 1987 i s a f f i r m e d i n 
p a r t , r e v e r s e d i n p a r t , and m o d i f i e d i n p a r t . That p o r t i o n o f t h e 
or d e r t h a t r e f u s e d t o award an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s 
a t t h e h e a r i n g f o r unreasonable r e s i s t a n c e t o the payment o f 
compensation i s r e v e r s e d . Claimant's a t t o r n e y i s awarded $300 as a 
reasonable a t t o r n e y f e e , t o be p a i d by the SAIF C o r p o r a t i o n . I n 
a d d i t i o n , SAIF i s a u t h o r i z e d t o o f f s e t the amount of o v e r p a i d 
temporary d i s a b i l i t y compensation a g a i n s t f u t u r e payments o f 
permanent d i s a b i l i t y . The remainder of the Referee's o r d e r i s 
a f f i r m e d . 

PAUL JACKSON, Claimant WCB 87-09537 
Royce, et a l . , Claimant's Attorneys March 16, 1989 
Scheminske & Lyons, Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and Johnson. 

The i n s u r e r r e q u e s t s review o f those p o r t i o n s o f Referee 
S c h u l t z ' s o r d e r which: (1) i n c r e a s e d c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y award f o r a neck and l e f t s h o u l d e r i n j u r y f rom 
15 p e r c e n t (48 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Orders, t o 35 
pe r c e n t (112 d e g r e e s ) ; and (2) assessed a p e n a l t y - r e l a t e d a t t o r n e y 
fee f o r t h e i n s u r e r ' s a l l e g e d unreasonable f a i l u r e t o d i s c l o s e 
c l a i m s i n f o r m a t i o n i n a t i m e l y manner. We a f f i r m . 

ISSUES 

(1) E x t e n t of unscheduled d i s a b i l i t y . 

(2) P e n a l t y - r e l a t e d a t t o r n e y f e e s . 

FINDINGS OF FACT 

Cla i m a n t , a l i n e mechanic, compensably i n j u r e d h i s neck 
and l e f t s h o u l d e r on A p r i l 18, 1985 when he s l i p p e d and f e l l . The 
d i a g n o s i s was severe c e r v i c a l r a d i c u l i t i s r a d i a t i n g a l o n g t h e l e f t 
b r a c h i a l p l e x u s . Claimant was taken o f f work and t r e a t e d 
c o n s e r v a t i v e l y by Dr. B o l e r a , a c h i r o p r a c t o r . He was r e l e a s e d f o r 
r e g u l a r work on May 6, 1985. 

Dr. Bolera d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f 
J u l y 17, 1985 w i t h no permanent impairment. The c l a i m was c l o s e d 
by D e t e r m i n a t i o n Order on August 13, 1985 w i t h no permanent 
d i s a b i l i t y award. 

Claimant s u b s e q u e n t l y began t r e a t i n g w i t h Dr. No v i c k , a 
c h i r o p r a c t o r , i n May 1986. Novick diagnosed c h r o n i c c o s t o v e r t e b r a l 
s p r a i n w i t h i n t e r c o s t a l n e u r a l g i a , t h o r a c i c b r a c h i a l r a d i c u l i t i s 
and p a r a v e r t e b r a l m y o f a s c i t i s . Novick r e p o r t e d t h a t c l a i m a n t ' s 
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c o n d i t i o n had wo r s e n e d and was n o t m e d i c a l l y s t a t i o n a r y . N o v i c k 
recommended a change o f v o c a t i o n i n A u g u s t 1986, w a r n i n g t h a t t h e 
c u r r e n t j o b w o u l d l e a d t o c o n t i n u e d e x a c e r b a t i o n and f u r t h e r 
d e g e n e r a t i o n o f h i s c o n d i t i o n . C l a i m a n t was t a k e n o f f work on 
September 8, 1986. The a g g r a v a t i o n c l a i m was a c c e p t e d . 

C l a i m a n t was r e l e a s e d f o r m o d i f i e d work i n F e b r u a r y 1987, 
and became m e d i c a l l y s t a t i o n a r y on March 16, 1987. He had 
l i m i t a t i o n s on c r a w l i n g , c l i m b i n g , r e p e t i t i v e l i f t i n g , p u s h i n g , 
p u l l i n g , g r a s p i n g , , f i n e m a n i p u l a t i n g , use o f t h e arms above 
s h o u l d e r l e v e l , and l i f t i n g o r c a r r y i n g more t h a n 20 p o u n d s . The 
c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on A p r i l 10, 1987 w i t h 20 
p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . Two weeks l a t e r , t h e 
i n s u r e r p a i d c l a i m a n t t h e f u l l a w a r d . 

I n A p r i l 1987, c l a i m a n t was e v a l u a t e d by a p a n e l a t t h e 
O r t h o p a e d i c C o n s u l t a n t s . They o p i n e d t h a t c l a i m a n t needed no 
f u r t h e r t r e a t m e n t , and r a t e d h i s s h o u l d e r i m p a i r m e n t as m i n i m a l . 
Upon r e c e i p t o f t h e C o n s u l t a n t s ' r e p o r t , t h e i n s u r e r s u b m i t t e d t h e 
r e p o r t w i t h a c o m p l e t e d Form 1503 ( I n s u r e r ' s D e t e r m i n a t i o n R e q u e s t ) 
t o t h e E v a l u a t i o n D i v i s i o n on A p r i l 24, 1987, r e q u e s t i n g a 
r e d u c t i o n i n t h e D e t e r m i n a t i o n O r d e r a w a r d . T h a t same d a y , t h e 
i n s u r e r m a i l e d a c o p y o f t h e Form 1503 t o c l a i m a n t , b u t f o r r e a s o n s 
unknown t o t h e p a r t i e s , i t was n e v e r r e c e i v e d . The i n s u r e r d i d n o t 
m a i l a copy o f t h e Form 1503 t o c l a i m a n t ' s c o u n s e l u n t i l J u l y 23, 
1987. C l a i m a n t ' s c o u n s e l had s u b m i t t e d a w r i t t e n demand t o t h e 
i n s u r e r f o r a l l c l a i m - r e l a t e d documents i n December 1986. 

By D e t e r m i n a t i o n O r d e r d a t e d May 12, 1987, c l a i m a n t ' s 
u n s c h e d u l e d d i s a b i l i t y award was r e d u c e d f r o m 20 p e r c e n t t o 15 
p e r c e n t . C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on t h e D e t e r m i n a t i o n 
O r d e r on June 22, 1987. 

C l a i m a n t , who was 35 y e a r s o l d a t t h e t i m e o f h e a r i n g , 
has a GED and a t w o - y e a r d e g r e e i n l a w e n f o r c e m e n t . H i s p r i o r w ork 
e x p e r i e n c e has been p r i m a r i l y l i m i t e d t o s k i l l e d a u t o m e c h a n i c s . 
A t t h e t i m e o f h e a r i n g , he was employed as a l i c e n s e d i n s u r a n c e 
a g e n t , e a r n i n g l e s s t h a n he d i d as a m e c h a n i c . 

We f i n d t h a t c l a i m a n t ' s s h o u l d e r i m p a i r m e n t due t o t h i s 
c o m p e n s a b l e i n j u r y i s m i l d . A t t h e t i m e o f h e a r i n g , c l a i m a n t 
c o n t i n u e d t o e x p e r i e n c e p a i n r a d i a t i n g f r o m t h e f r o n t o f t h e l e f t 
s h o u l d e r t o t h e l e f t s h o u l d e r b l a d e , d e p e n d i n g on h i s p h y s i c a l 
a c t i v i t y . He a l s o had l i m i t a t i o n s on p u s h i n g , p u l l i n g , e l e v a t i n g 
h i s a rm, and l i f t i n g more t h a n 10 o r 15 pounds. 

CONCLUSIONS AND OPINION 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d award f r o m 
15 p e r c e n t t o 35 p e r c e n t , based on f i n d i n g s t h a t c l a i m a n t has a 
m i l d i m p a i r m e n t and i s p r e c l u d e d f r o m heavy/medium work and l i g h t 
w ork r e q u i r i n g r e p e t i t i v e use o f t h e uppe r e x t r e m i t i e s . The 
R e f e r e e a l s o a s s e s s e d a p e n a l t y - r e l a t e d a t t o r n e y f e e o f $250 f o r 
t h e i n s u r e r ' s d e l a y i n p r o v i d i n g c l a i m a n t ' s c o u n s e l a copy o f t h e 
Form 1503 r e q u e s t i n g a r e d u c t i o n i n t h e D e t e r m i n a t i o n O r d e r a w a r d . 

U n s c h e d u l e d D i s a b i l i t y 

We a d o p t t h e R e f e r e e ' s C o n c l u s i o n s and O p i n i o n w i t h 
r e g a r d t o t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s s u e . 
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A t t o r n e y Fee 
I n a s s e s s i n g a p e n a l t y - r e l a t e d a t t o r n e y f e e , t h e Referee 

r e l i e d on former OAR 438-07-015, which r e q u i r e d f u l l d i s c l o s u r e of 
c l a i m s i n f o r m a t i o n i n c o n t e s t e d cases. Subsection (2) of t h a t . r u l e 
r e q u i r e d t h a t the i n s u r e r f u r n i s h c l a i m a n t , and c l a i m a n t ' s c o u n s e l , 
c o p i e s of a l l documents p e r t a i n i n g t o the c l a i m w i t h i n 15 days, 
a f t e r c l a i m a n t m a i l e d a copy of the h e a r i n g r e q u e s t , or a w r i t t e n 
demand, t o t h e i n s u r e r . That s u b s e c t i o n f u r t h e r p r o v i d e d t h a t 
• [ f ] a i l u r e t o comply w i t h t h i s s e c t i o n may be c o n s i d e r e d 
unreasonable d e l a y or r e f u s a l under ORS 656.262(10)," t h e r e b y 
p e r m i t t i n g the assessment of a p e n a l t y and a t t o r n e y f e e . These 
s t a t u t o r y s a n c t i o n s were a l s o a v a i l a b l e i f documents a c q u i r e d a f t e r 
t he i n i t i a l d i s c l o s u r e were not p r o v i d e d t o c l a i m a n t , and 
c l a i m a n t ' s c o u n s e l , w i t h i n 10 days a f t e r the i n s u r e r ' s r e c e i p t of 
t h e documents. See former OAR 438-07-015(4). 

Former OAR 438-05-005 t h r o u g h 438-12-015 were adopted 
under the Board's s t a t u t o r y a u t h o r i t y t o p r o v i d e r u l e s of p r a c t i c e 
and procedure f o r h e a r i n g and review p r o c e e d i n g and f o r e x e r c i s i n g 
i t s own motion a u t h o r i t y . Former 438-05-005. I n p a r t i c u l a r , 
former OAR 438-07-015 was i n t e n d e d t o promote proper and 
e x p e d i t i o u s d i s p o s i t i o n of c l a i m s i n h e a r i n g proceedings t h r o u g h 
prompt d i s c l o s u r e of c l a i m s i n f o r m a t i o n between p a r t i e s . 

Here, c l a i m a n t m a i l e d a copy of h i s h e a r i n g r e q u e s t and 
demand f o r c l a i m documents not l a t e r than June 22, 1987. The 
i n s u r e r p r o v i d e d c l a i m a n t ' s counsel w i t h a copy of the Form 1503 on 
J u l y 23, 1987. T h i s date i s more than 15 days a f t e r the d i s c o v e r y 
demand. We conclude t h a t the i n s u r e r v i o l a t e d former OAR 
438-07-015 by f a i l i n g t o p r o v i d e a copy of Form 1503 w i t h i n t h e 
15-day time l i m i t a t i o n . -

A l t h o u g h not r a i s e d by the p a r t i e s or the Referee, we 
a l s o note t h a t the i n s u r e r v i o l a t e d the s t a t u t o r y p r o h i b i t i o n i n 
ORS 6 5 6 . 3 3 1 ( 1 ) ( b ) a g a i n s t u n i l a t e r a l c o n t a c t between t h e i n s u r e r 
and c l a i m a n t w i t h o u t n o t i c e t o c l a i m a n t ' s a t t o r n e y , where t h e 
c o n t a c t a f f e c t s t h e r e d u c t i o n of c l a i m a n t ' s b e n e f i t s . See a l s o OAR 
436-60-015(1)(c) ( D i r e c t o r ' s r u l e t o e f f e c t u a t e s t a t u t o r y 
p r o h i b i t i o n ) . The i n s u r e r v i o l a t e d t h i s s t a t u t e and r u l e by 
m a i l i n g a copy of the Form 1503 t o c l a i m a n t w i t h o u t p r o v i d i n g t h e 
same t o c l a i m a n t ' s a t t o r n e y . 

The i n s u r e r does not contend t h a t i t d i d not v i o l a t e 
former OAR 438-07-015. I n s t e a d , t h e i n s u r e r argues t h a t an 
a t t o r n e y f e e can be awarded o n l y where such v i o l a t i o n r e s u l t s i n 
e i t h e r t h e l a t e payment o f compensation or a r e f u s a l t o pay 
compensation. I n t h i s r e g a r d , the i n s u r e r c i t e s ORS 656.382(1) f o r 
t h e p r o p o s i t i o n t h a t a c a r r i e r - p a i d a t t o r n e y fee i s a l l o w e d where 
the c a r r i e r unreasonably r e f u s e s t o pay compensation. 

We conclude, however, t h a t the i n s u r e r ' s r e a d i n g of ORS 
656.382(1) i s t o o narrow. That s e c t i o n p r o v i d e s : 

" I f an i n s u r e r or s e l f - i n s u r e d employer 
r e f u s e s t o pay compensation due under an 
o r d e r of a r e f e r e e , board or c o u r t , or 
o t h e r w i s e unreasonably r e s i s t s the payment 
of compensation, the employer or i n s u r e r 
s h a l l pay t o the c l a i m a n t or the a t t o r n e y 
of c l a i m a n t a reasonable a t t o r n e y fee 
***." (Emphasis s u p p l i e d ) . 
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We have p r e v i o u s l y h e l d t h a t an i n s u r e r " r e s i s t s t h e 
payment o f c o m p e n s a t i o n " w i t h i n t h e meaning o f ORS 6 5 6 . 3 8 2 ( 1 ) where 
t h e i n s u r e r v i o l a t e s a s t a t u t o r y r e q u i r e m e n t t h a t t i m e l y a c t i o n be 
t a k e n even i f c l a i m a n t i s n o t u l t i m a t e l y f o u n d t o be e n t i t l e d t o 
c o m p e n s a t i o n , Thus, i n Wilma K. A n g l i n , 39 Van N a t t a 73 ( 1 9 8 7 ) , we 
aw a r d e d a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an u n t i m e l y r e s p o n s e t o 
a r e q u e s t f o r a u t h o r i z a t i o n o f s u r g e r y d e s p i t e t h e f a c t t h a t 
m e d i c a l s e r v i c e s a r e n o t c o m p e n s a t i o n upon w h i c h a p e n a l t y may be 
a s s e s s e d . 

S i m i l a r l y , we award a p e n a l t y - r e l a t e d f e e f o r v i o l a t i o n s 
o f o u r own r u l e s and t h o s e o f t h e D e p a r t m e n t r e q u i r i n g p r o m p t 
c l a i m s p r o c e s s i n g even where c l a i m a n t i s n o t u l t i m a t e l y f o u n d t o be 
e n t i t l e d t o any c o m p e n s a t i o n and, t h u s , no c o m p e n s a t i o n has been 
d e l a y e d . For e x a m p l e , i n C l a y B. S h e p p a r d , 39 Van N a t t a 125 
( 1 9 8 7 ) , we awarded a p e n a l t y - r e l a t e d f e e f o r a d i s c l o s u r e v i o l a t i o n 
a l t h o u g h no c o m p e n s a t i o n was due. 

H e r e , t h e i n s u r e r d i d n o t f u r n i s h c l a i m a n t ' s c o u n s e l w i t h 
a c opy o f t h e Form 1503, r e q u e s t i n g a r e d u c t i o n i n t h e 
D e t e r m i n a t i o n O r d e r a w a r d , u n t i l t h r e e months a f t e r i t s s u b m i s s i o n 
t o t h e E v a l u a t i o n D i v i s i o n and c l a i m a n t , and two months a f t e r t h e 
E v a l u a t i o n D i v i s i o n r e d u c e d c l a i m a n t ' s c o m p e n s a t i o n i n r e s p o n s e t o 
t h e Form 1503. The i n s u r e r ' s c o n d u c t v i o l a t e d b o t h ORS 
6 5 6 . 3 3 1 ( 1 ) ( b ) and OAR 438-07-015. M o r e o v e r , a l t h o u g h no/ 
c o m p e n s a t i o n was due because c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y a w a r d 
had a l r e a d y been p a i d t o h i m , t h e r e d u c t i o n i n t h e award by 
D e t e r m i n a t i o n O r d e r c o u l d have r e s u l t e d i n a u t h o r i z a t i o n f o r an 
o f f s e t . We c o n c l u d e t h a t t h e i n s u r e r u n r e a s o n a b l y r e s i s t e d t h e 
payment o f c o m p e n s a t i o n w i t h i n t h e meaning o f ORS 6 5 6 . 3 8 2 ( 1 ) . 
T h e r e f o r e , a r e a s o n a b l e a t t o r n e y f e e w i l l be a w a r d e d . 

ORDER 

The R e f e r e e ' s o r d e r dated'December 28, 1987 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $900, t o be p a i d 
by t h e i n s u r e r . The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o 
ex c e e d $1,100. 

RONALD J. JAMES, Claimant WCB 86-04335 
Ernest W. K i s s l i n g , Claimant's Attorneys March 16, 1989 
Home & Meserow, Defense Attorneys Order on Review 

Reviewed by B o a r d Members J o h n s o n and. F e r r i s , 

C l a i m a n t r e q u e s t s r e v i e w , o f R e f e r e e Leahy's o r d e r t h a t : 
( 1 ) a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t awarded t e m p o r a r y t o t a l 
d i s a b i l i t y f r o m June 8, 1983 t o J a n u a r y 7, 1986; and ( 2 ) d e c l i n e d 
t o r a t e c l a i m a n t f o r e x t e n t o f p e r m a n e n t d i s a b i l i t y . The i s s u e s on 
r e v i e w a r e e x t e n t o f p e r m a n e n t d i s a b i l i t y and t e m p o r a r y t o t a l 
d i s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t , 

FINDINGS OF FACT 

C l a i m a n t was 38 y e a r s o f age a t h e a r i n g . He has an 
e x t e n s i v e h i s t o r y o f compe n s a b l e i n j u r i e s . I n 1970, he s u f f e r e d a 
b r o k e n p e l v i s and a l o w back i n j u r y i n an i n d u s t r i a l a c c i d e n t . He 
was awarded 5 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y by a 1971 
D e t e r m i n a t i o n . O r d e r , He r e t u r n e d t o work and was a g a i n c o m p e n s a b l y 
i n j u r e d i n 1974, r e s u l t i n g i n a l o w back i n j u r y . T h i s i n j u r y l e d 
t o a . l u m b a r f u s i o n and i n s e r t i o n o f H a r r i n g t o n r o d s i n 1975, 
C l a i m a n t was awarded 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y by 
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a 1979 D e t e r m i n a t i o n O r d e r , s u b s e q u e n t l y i n c r e a s e d t o 35 p e r c e n t by 
a p r i o r R e f e r e e ' s o r d e r . 

C l a i m a n t was p r o v i d e d w i t h v o c a t i o n a l s e r v i c e s and 
t r e a t m e n t i n a p a i n c e n t e r i n A r i z o n a , He a t t e n d e d two c o l l e g e s i n 
A r i z o n a and r e c e i v e d a GED and t r a i n i n g as an emergency m e d i c a l 
t e c h n i c i a n . He w o r k e d f o r a - r o o f i n g company i n A r i z o n a b i d d i n g 
j o b s . He a l s o w o r k e d i n s a l e s . 

I n 1980, he r e t u r n e d t o h e a v i e r work i n O r e gon, i n c l u d i n g 
w e l d i n g and c o n s t r u c t i o n s u p e r v i s i o n . He e x p e r i e n c e d o n g o i n g p a i n 
i n t h e l o w b a c k , o c c a s i o n a l l y r e q u i r i n g t r e a t m e n t . On June 8, 
1983, w h i l e m o v i n g w e l d i n g e q u i p m e n t he c o m p e n s a b l y i n j u r e d h i s l o w 
back and c e r v i c a l b a c k . The i n s u r e r was s u b s e q u e n t l y f o u n d 
r e s p o n s i b l e f o r t h e s e i n j u r i e s , 

I n F e b r u a r y , 1985, Dr. K e l l e y , c l a i m a n t ' s f o r m e r t r e a t i n g 
p h y s i c i a n , o p i n e d t h a t c l a i m a n t w o u l d be r e s t r i c t e d t o l i g h t o r 
s e d e n t a r y employment as a r e s u l t o f t h e 1983 c o m p e n s a b l e i n j u r i e s . 
He recommended v o c a t i o n a l r e h a b i l i t a t i o n , C l a i m a n t was i n v o l v e d i n 
p h y s i c a l t h e r a p y d u r i n g much o f 1985, w i t h f a i r r e s u l t s . He began 
t o e x p e r i e n c e f r e q u e n t r e c t a l b l e e d i n g i n l a t e 1985. 

He was r e v i e w e d by The D i a g n o s t i c P a n e l on J a n u a r y 7, 
1986, They o p i n e d t h a t t h e r e had been no change i n h i s p e r m a n e n t 
p r e e x i s t i n g d i s a b i l i t y . They f o u n d no p e r m a n e n t i m p a i r m e n t f r o m 
h i s 1983 c o m p e n s a b l e i n j u r y , A D e t e r m i n a t i o n O r d e r i s s u e d on 
March 18, 1986, a w a r d i n g c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y f r o m 
J u l y 6, 1983 t o J a n u a r y 7, 1986, b u t no p e r m a n e n t d i s a b i l i t y , 

D r, B u h l , c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , r e v i e w e d 
t h e r e p o r t o f The D i a g n o s t i c P a n e l , A l t h o u g h he a g r e e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y , Dr, B u h l d i s a g r e e d w i t h t h e i r 
o t h e r c o n c l u s i o n s , 

Dr, K e l l e y a l s o r e v i e w e d The D i a g n o s t i c P a n e l ' s r e p o r t 
and f o u n d i t d e f e c t i v e because t h e p a n e l o n l y l o o k e d a t c l a i m a n t ' s 
l o w back and n o t a t h i s c e r v i c a l •• i n j u r y . 

V a r i o u s t e s t s were p e r f o r m e d by Dr, B u h l i n an a t t e m p t t o 
d i a g n o s e t h e cause o f c l a i m a n t ' s r e c t a l b l e e d i n g , On A p r i l 18, 
1986, c l a i m a n t was r e f e r r e d t o Dr. W a l t a , who d i a g n o s e d h e m o r r h o i d s . 

J e r r y G i l l i s was a s s i g n e d by t h e i n s u r e r t o p r o v i d e 
v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s t o c l a i m a n t on A p r i l 10, 1986, 
He c o n t a c t e d c l a i m a n t and an i n i t i a l c o n f e r e n c e was h e l d i n G i l l i s ' 
o f f i c e on A p r i l 29, 1986, C l a i m a n t t o l d him t h a t , a t t h a t t i m e , he 
f e l t he c o u l d n o t do any t y p e o f w o r k , even l i g h t o r s e d e n t a r y 
w o r k , C l a i m a n t c o n t a c t e d him on May 6, 1986, and t o l d him he d i d 
n o t want f u r t h e r v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s , 

On June 8, 1986, c l a i m a n t t w i s t e d h i s back a t home and 
was a d m i t t e d t o t h e h o s p i t a l , Dr, W i l c o x d i a g n o s e d a c u t e s c i a t i c 
n e r v e c o m p r e s s i o n s e c o n d a r y t o h i s c ompensable i n j u r y , On June 10, 
1986, Dr. S t o v e r d i a g n o s e d a c u t e f l a r e u p o f c h r o n i c l u m b a r p a i n . 
He recommended c o n s e r v a t i v e t r e a t m e n t . 

I n S e p t e m b e r , 1986, Dr. B u h l o p i n e d t h a t c l a i m a n t was 
t o t a l l y d i s a b l e d e x c e p t f o r p a r t - t i m e s e d e n t a r y w o r k . 

I n O c t o b e r , 1986, Dr. K e l l e y o p i n e d t h a t p r i o r t o t h e 
1983 c o m p e n s a b l e i n j u r y , c l a i m a n t had been a b l e t o do 
m o d e r a t e / l i g h t w o r k . He f e l t c l a i m a n t c o u l d now do no more t h a n 
p a r t - t i m e s e d e n t a r y w o r k , -562-



C l a i m a n t was a d m i t t e d t o t h e N o r t h w e s t P a i n C e n t e r on 
O c t o b e r 22, 1986, An a d m i s s i o n summary n o t e d s i g n i f i c a n t p h y s i c a l 
l i m i t a t i o n s , s i g n i f i c a n t d e p r e s s i o n , and f a i r m o t i v a t i o n t o r e t u r n 
t o w o r k . 

On d i s c h a r g e , c l a i m a n t was l i m i t e d t o l i f t i n g and 
c a r r y i n g a maximum o f 15 pounds; s i t t i n g f o r n o t l o n g e r t h a n 45 
m i n u t e s ; s t a n d i n g a maximum o f 10 m i n u t e s ; and w a l k i n g o n e - q u a r t e r 
m i l e on l e v e l g r o u n d . He was a p p r o v e d f o r s e d e n t a r y t o l i g h t w o r k , 
w i t h i n h i s p h y s i c a l l i m i t a t i o n s . 

The p s y c h o l o g i c a l summary n o t e d t h a t c l a i m a n t had s t a r t e d 
w i t h a n e g a t i v e a t t i t u d e and had made some i m p r o v e m e n t , Mr, G i l l i s 
p a r t i c i p a t e d i n a c o n f e r e n c e a t t h e p a i n c e n t e r w i t h c l a i m a n t . He 
d e s c r i b e d c l a i m a n t as n o n - c o m m i t t a l a b o u t v o c a t i o n a l t e s t i n g and 
g o a l s . C l a i m a n t i n f o r m e d G i l l i s t h a t he w o u l d p a r t i c i p a t e i n 
v o c a t i o n a l t e s t i n g as soon as he was d i s c h a r g e d f r o m t h e p a i n 
c e n t e r . 

On December 29, 1986, c l a i m a n t , c l a i m a n t ' s a t t o r n e y , and 
Mr. G i l l i s met. C l a i m a n t a s k e d G i l l i s t o d e f e r b e g i n n i n g 
v o c a t i o n a l r e h a b i l i t a t i o n u n t i l a f t e r t h e h e a r i n g s c h e d u l e d f o r 
J a n u a r y 12, 1987, 

ULTIMATE FINDINGS OF FACT 

As o f J a n u a r y 7, 1986, no f u r t h e r m a t e r i a l i m p r o v e m e n t 
c o u l d r e a s o n a b l y be e x p e c t e d i n c l a i m a n t ' s c o n d i t i o n f r o m m e d i c a l 
t r e a t m e n t , o r t h e passage o f t i m e , 

C l a i m a n t d i d n o t r e f u s e t o p a r t i c i p a t e i n v o c a t i o n a l 
r e h a b i l i t a t i o n . 

As a r e s u l t o f h i s 1983 compen s a b l e i n j u r y , c l a i m a n t has 
s u f f e r e d p e r m a n e n t i m p a i r m e n t i n t h e m i n i m a l - m i l d r a n g e and has 
s u f f e r e d a p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y o f 30 p e r c e n t , 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t " a d a m a n t l y r e f u s e d " t o 
c o o p e r a t e w i t h v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , C o n s e q u e n t l y , 
t h e R e f e r e e h e l d t h a t c l a i m a n t c o u l d n o t be r a t e d f o r e x t e n t o f 
p e r m a n e n t d i s a b i l i t y " [ u ] n t i l he c o o p e r a t e s f u l l y w i t h t h e ... 
r u l e s and s t a t u t e s c o n c e r n i n g v o c a t i o n a l r e h a b i l i t a t i o n , " 

We d i s a g r e e t h a t c l a i m a n t r e f u s e d t o c o o p e r a t e w i t h 
v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , F u r t h e r m o r e , even i f he had 
done s o , t h e R e f e r e e i s o b l i g a t e d t o r a t e ' c l a i m a n t f o r t h e e x t e n t 
o f p e r m a n e n t d i s a b i l i t y a t h e a r i n g , ORS 6 5 6 , 2 8 3 ( 7 ) ; Leedy v. Knox, 
34 Or App 911 ( 1 9 7 8 ) ; C r a f t v . I n d u s t r i a l I n d e m n i t y , 78 Or App 68 
( 1 9 8 6 ) . 

When c l a i m a n t was f i r s t c o n t a c t e d by J e r r y G i l l i s i n 
A p r i l , 1986, he may have been m e d i c a l l y s t a t i o n a r y f r o m h i s 
compens a b l e i n j u r i e s , b u t he was s u f f e r i n g f r o m an u n r e l a t e d 
i l l n e s s , C l a i m a n t ' s s t a t e m e n t t h a t he c o u l d n o t t h e n work even an 
e i g h t - h o u r day i s u n d e r s t a n d a b l e . A d m i t t e d l y , c l a i m a n t r e f u s e d t o 
f u r t h e r c o n s i d e r v o c a t i o n a l r e h a b i l i t a t i o n i n May, 1986, Y e t , t h a t 
was n o t a f i n a l r e f u s a l ; c l a i m a n t t h e r e a f t e r e n t e r e d t h e N o r t h w e s t 
P a i n C l i n i c and a l s o a g r e e d t o p a r t i c i p a t e i n v o c a t i o n a l t e s t i n g 
w i t h G i l l i s , 
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The Referee reasoned t h a t w i t h o u t i n p u t from v o c a t i o n a l 
r e h a b i l i t a t i o n , he was unable t o r a t e c l a i m a n t w i t h o u t i n d u l g i n g i n 
s p e c u l a t i o n , We d i s a g r e e . 

We note t h a t t h e D i r e c t o r ' s "Greenbook" r u l e s f o r r a t i n g 
unscheduled permanent d i s a b i l i t y , former 436-30-380 et. seq, 
i n c l u d e s OAR 436-30-450, That s e c t i o n p r o v i d e s f o r i n p u t from 
r e h a b i l i t a t i o n c o u n s e l o r s , and o t h e r s , on a c l a i m a n t ' s a d j u s t m e n t 
t o h i s c o n d i t i o n . P a r t of t h i s c o n s i d e r a t i o n i s " u n w i l l i n g t o 
a d j u s t , " T h i s c a t e g o r y c a l l s f o r n e g a t i v e numbers, i f a p p l i c a b l e , 
and t h e r e b y reduce permanent d i s a b i l i t y t o some e x t e n t . However, 
as p r e v i o u s l y d i s c u s s e d , we are not persuaded t h a t c l a i m a n t was 
u n w i l l i n g t o p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s . 

C l a i m a n t ' s b r i e f r e q u e s t s remand t o the Referee f o r 
r a t i n g t h e e x t e n t o f permanent d i s a b i l i t y . On de novo, r e v i e w , we 
are a u t h o r i z e d t o make any d i s p o s i t i o n o f the case as i s deemed 
a p p r o p r i a t e , i n c l u d i n g d e t e r m i n i n g the e x t e n t o f permanent 
d i s a b i l i t y w i t h o u t remanding t o the Referee, when s u f f i c i e n t 
evidence i n the r e c o r d e x i s t s t o determine t he i s s u e , B r i a n W, 
Johnston, 40 Van N a t t a 58, a f f ' d mem Johnston v, Fred Meyer, I n c . , 
94 Or App 343 (1988);David L. Fleming, 38 Van N a t t a 1321 ( 198.6 ) , 
a f f ' d mem Fleming v, Daeuble Logging, 89 Or App 87 (198 7 ) . 

We f i n d t h e the r e c o r d has not been " i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed." See ORS 
656,295(5), T h e r e f o r e , t h i s m a t t e r need not be remanded t o the 
Referee f o r a d e t e r m i n a t i o n of c l a i m a n t ' s permanent d i s a b i l i t y 
r e s u l t i n g from h i s compensable i n j u r i e s . 

We r a t e c l a i m a n t a c c o r d i n g t o the D i r e c t o r ' s "Greenbook" 
r u l e s f o r r a t i n g unscheduled permanent d i s a b i l i t y , former OAR 
436-30-380 e t seq, I n so d o i n g , we note t h a t c l a i m a n t has two "new 
i n j u r i e s " , one t o h i s neck and one t o h i s back, Because c l a i m a n t 
has been p r e v i o u s l y awarded a t o t a l of 40 p e r c e n t unscheduled 
permanent d i s a b i l i t y f o r h i s low back, we have c o n s i d e r e d these 
p r i o r awards i n r a t i n g him. Cascade R o l l i n g M i l l s v, M a d r i l , 57 Or 
App 398 ( 1 9 8 2 ) , While we g i v e these p r i o r awards f o r i n j u r i e s t o 
the same body area some w e i g h t , we do not s t r i c t l y o f f s e t them 
a g a i n s t c l a i m a n t ' s p r e s e n t l o s s of e a r n i n g c a p a c i t y , Norby v. 
SAIF, 303 Or 536 (1 9 8 7 ) ; Cascade R o l l i n g M i l l s , s upra, 

The t e s t i m o n y of Drs, K e l l e y and Bu h l , who have t r e a t e d 
c l a i m a n t over a long p e r i o d o f t i m e , i n d i c a t e s t h a t c l a i m a n t was 
s i g n i f i c a n t l y i m p a i r e d p r i o r t o the 1983 compensable i n j u r y and 
t h a t he has been f u r t h e r s i g n i f i c a n t l y i m p a i r e d as a r e s u l t o f t h a t 
i n j u r y . A f t e r r eview of the medical and l a y evidence, and 
c o n s i d e r i n g those f a c t o r s l i s t e d i n former OAR 436-30-380, as w e l l 
as h i s p r i o r awards f o r low back i n j u r i e s , we conclude t h a t , as a 
r e s u l t of h i s 1983 compensable i n j u r y , c l a i m a n t has s u f f e r e d 
permanent impairment r e s u l t i n g i n the l o s s of e a r n i n g c a p a c i t y of 
20 p e r c e n t , T h e r e f o r e , c l a i m a n t i s awarded unscheduled permanent 
d i s a b i l i t y of 20 p e r c e n t (64 d e g r e e s ) , 

Concerning t he temporary d i s a b i l i t y i s s u e , we f i n d t h a t 
no m a t e r i a l improvement i n c l a i m a n t ' s c o n d i t i o n c o u l d be expected 
from f u r t h e r m edical t r e a t m e n t , or the passage of time as of 
January 7, 1986, T h e r e f o r e , we a f f i r m t h a t p o r t i o n of t h e 
D e t e r m i n a t i o n Order which awarded temporary t o t a l d i s a b i l i t y u n t i l 
t h a t d a t e , ORS 656.005(17); 656,210(4); 656.268. 
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ORDER 

The Referee's o r d e r dated March 27, 1987, i s rever s e d i n 
p a r t and a f f i r m e d in- p a r t , That p o r t i o n of the Referee's o r d e r 
t h a t d e c l i n e d t o r a t e the e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y 
i s r e v e r s e d . Claimant i s awarded 20 p e r c e n t (64 degrees) 
unscheduled permanent d i s a b i l i t y . C laimant's a t t o r n e y i s awarded 
25 p e r c e n t of the a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , 
n o t t o exceed $3,800, The remainder o f the Referee's order i s 
a f f i r m e d . . 

KENNETH D. SALSBURY, Claimant WCB 86-12977 
Steven C. Yates, Claimant's Attorney March 16, 1989 
P h i l l i p L. Nyburg, Defense Attorney Order on Review 

Reviewed by Board Members Johnson and C r i d e r . 

Claimant r e q u e s t s review o f those p o r t i o n s o f Referee 
Mi c h a e l Johnson's or d e r t h a t : (1) upheld t h e i n s u r e r ' s p a r t i a l 
d e n i a l of c l a i m a n t ' s c l a i m f o r reimbursement o f mileage expenses t o 
and from h i s t r e a t i n g c h i r o p r a c t o r ; and (2) awarded h i s a t t o r n e y a 
fee o u t of compensation, r a t h e r than a c a r r i e r - p a i d f e e , f o r s e r v i c e s 
a t h e a r i n g i n o b t a i n i n g a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s . I n 
i t s b r i e f , the i n s u r e r r e q u e s t s review of t h a t p o r t i o n of the or d e r 
t h a t awarded c l a i m a n t a d d i t i o n a l temporary t o t a l d i s a b i l i t y b e n e f i t s . 

On r e v i e w , the is s u e s are e n t i t l e m e n t t o t r a n s p o r t a t i o n 
c o s t s , temporary t o t a l d i s a b i l i t y and a t t o r n e y f e e s . 

We r e v e r s e on the t r a n s p o r t a t i o n c o s t s i s s u e . 

FINDINGS OF FACT AND ULTIMATE FACT 

Claimant s u s t a i n e d a compensable neck and upper back s t r a i n 
m June 1986. At t h a t t i m e , he l i v e d i n F l o r e n c e , Oregon, and he 
commenced t r e a t m e n t w i t h Dr. Hebert, a c h i r o p r a c t o r i n F l o r e n c e . 
A p p r o x i m a t e l y f i v e months l a t e r , c l a i m a n t moved t o S p r i n g f i e l d . He 
c o n t i n u e d t o t r e a t w i t h Dr . Hebert and made-approximately t h i r t y 
r o u n d - t r i p v i s i t s of 200 m i l e s from h i s home t o Dr. Hebert's o f f i c e 
b e f o r e t r a n s f e r r i n g t r e a t m e n t t o a d o c t o r i n S p r i n g f i e l d . Claimant 
s u b m i t t e d c l a i m s f o r h i s r e l a t e d t r a n s p o r t a t i o n c o s t s from 
S p r i n g f i e l d t o F l o r e n c e , and the i n s u r e r r e f u s e d t o reimburse c o s t s 
i n excess of the d i s t a n c e from S p r i n g f i e l d t o the n e a r e s t urban area. 

I n October 1986-, t he employer p r e s e n t e d c l a i m a n t w i t h an 
o r a l o f f e r of m o d i f i e d employment. Dr. Hebert had opined t h a t t h i s 
work was w i t h i n c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s . Claimant o r a l l y 
accepted the employer's o f f e r but d i d not r e p o r t t o work a t t h e 
s p e c i f i e d t i m e . His employment was sub s e q u e n t l y t e r m i n a t e d , and the 
i n s u r e r suspended payment of a l l temporary d i s a b i l i t y b e n e f i t s on 
December 9, 1986. 

Cl a i m a n t • r e q u e s t e d a h e a r i n g on the suspension of h i s 
b e n e f i t s and t h e p a r t i a l d e n i a l o f h i s t r a n s p o r t a t i o n c o s t s . 

CONCLUSIONS OF LAW AND OPINION 

T r a n s p o r t a t i o n Costs 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d i n 
u p h o l d i n g t h e i n s u r e r ' s d e n i a l of h i s t r a n s p o r t a t i o n c o s t s . We agree. 

The t r a n s p o r t a t i o n c o s t s denied by t h e i n s u r e r were 
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i n c u r r e d by c l a i m a n t i n r e c e i v i n g c o m p e n s a b l e m e d i c a l t r e a t m e n t f r o m 
h i s e s t a b l i s h e d p r o v i d e r a f t e r r e l o c a t i n g t o a new a r e a . The R e f e r e e 
u p h e l d t h e i n s u r e r ' s d e n i a l o f t h e s e c o s t s a f t e r f i n d i n g t h a t i t had 
c o m p l i e d w i t h t h e r e q u i r e m e n t s o f OAR 4 3 6 - 6 0 - 0 5 0 ( 4 ) . T h a t r u l e 
p r o v i d e s as f o l l o w s : 

"The w o r k e r may c hoose an a t t e n d i n g 
p h y s i c i a n w i t h i n t h e s t a t e o f O r e g on. 
R e i m b u r s e m e n t t o t h e w o r k e r o f 
t r a n s p o r t a t i o n c o s t s t o v i s i t t h e a t t e n d i n g 
p h y s i c i a n , h o w e v e r , may be l i m i t e d t o . . . 
t h e d i s t a n c e t o t h e n e a r e s t c i t y o r 
m e t r o p o l i t a n a r e a , f r o m where t h e w o r k e r 
r e s i d e s and where a p h y s i c i a n p r o v i d i n g 
l i k e s e r v i c e s i s a v a i l a b l e . A w o r k e r who 
r e l o c a t e s w i t h i n t h e s t a t e o f Oregon may 
c o n t i n u e t r e a t i n g w i t h t h e a t t e n d i n g 
p h y s i c i a n and be r e i m b u r s e d t r a n s p o r t a t i o n 
c o s t s a c c o r d i n g l y . I f an i n s u r e r c h o o s e s 
t o l i m i t r e i m b u r s e m e n t t o t h e n e a r e s t 
a v a i l a b l e c i t y , o r m e t r o p o l i t a n a r e a , a 
w r i t t e n e x p l a n a t i o n s h a l l be p r o v i d e d t h e 
w o r k e r a l o n g w i t h a l i s t o f p h y s i c i a n s who 
p r o v i d e t h e l i k e s e r v i c e s w i t h i n an 
a c c e p t a b l e d i s t a n c e o f t h e w o r k e r . . ." 

C l a i m a n t a r g u e s t h a t , n o t w i t h s t a n d i n g OAR 4 3 6 - 6 0 - 0 5 0 ( 4 ) , he 
i s e n t i t l e d t o f u l l r e i m b u r s e m e n t o f h i s t r a n s p o r t a t i o n c o s t s u n d e r 
ORS 656.245. T h a t p r o v i s i o n a u t h o r i z e s r e a s o n a b l e and n e c e s s a r y 
m e d i c a l t r e a t m e n t f o r c o m p e n s a b l e c o n d i t i o n s , and i t g u a r a n t e e s 
c l a i m a n t s t h e r i g h t t o choose t h e i r own t r e a t i n g p h y s i c i a n s w i t h i n 
t h e s t a t e o f O r e g o n . 

We have n o t p r e v i o u s l y i n t e r p r e t e d OAR 4 3 6 - 6 0 - 0 5 0 ( 4 ) as 
p a r t o f o u r h o l d i n g i n a c a se i n v o l v i n g t r a n s p o r t a t i o n c o s t s i n c u r r e d 
by a r e l o c a t e d w o r k e r . However, t h e B o a r d and t h e C o u r t o f A p p e a l s 
have c o n c l u d e d i n d i c t a t h a t t h e t r a n s p o r t a t i o n c o s t l i m i t a t i o n 
a u t h o r i z e d i n t h e r u l e i s n o t a p p l i c a b l e t o c o s t s i n c u r r e d by 
r e l o c a t e d w o r k e r s i n c o n t i n u i n g t r e a t m e n t w i t h an e s t a b l i s h e d 
p r o v i d e r . SAIF v. H o l s t o n , 63 Or App 348, 352, f . n . 2 ( 1 9 8 3 ) , 
a f f i r m i n g 34 Van N a t t a 952 ( 1 9 8 2 ) . We n o t e t h a t t h e H o l s t o n d i c t a i s 
c o n s i s t e n t w i t h t h e l a n g u a g e o f t h e r u l e ; i t s e l f . S p e c i f i c a l l y , t h e 
t h i r d s e n t e n c e o f t h e r u l e p r o v i d e s t h a t " [ a ] w o r k e r r e l o c a t i n g 
w i t h i n t h e s t a t e o f Oregon may choose t o c o n t i n u e t r e a t i n g w i t h h i s 
a t t e n d i n g p h y s i c i a n and be r e i m b u r s e d t r a n s p o r t a t i o n c o s t s 
a c c o r d i n g l y . " ( e m p h a s i s a d d e d ) . S i g n i f i c a n t l y , t h a t s e n t e n c e does 
n o t p r o v i d e f o r r e i m b u r s e m e n t s u b j e c t t o t h e l i m i t a t i o n s e s t a b l i s h e d 
e l s e w h e r e i n t h e r u l e . 

M o r e o v e r , t h e p o s i t i o n t a k e n i n H o l s t o n i s c o n s i s t e n t w i t h 
t h e C o u r t o f A p p e a l s ' d e c i s i o n i n P y l e v. SAIF, 55 Or App 965 
( 1 9 8 2 ) . As i n t h e p r e s e n t c a s e , t h e c l a i m a n t i n P y l e was a r e l o c a t e d 
w o r k e r who i n c u r r e d t r a n s p o r t a t i o n c o s t s r e l a t e d t o c o n t i n u e d 
t r e a t m e n t w i t h h e r e s t a b l i s h e d t r e a t i n g p h y s i c i a n . The P y l e c o u r t 
h e l d t h a t t h e c l a i m a n t was e n t i t l e d t o r e i m b u r s e m e n t o f s u c h c o s t s by 
v i r t u e o f h e r r i g h t t o choose h e r own t r e a t i n g p h y s i c i a n u n d e r 
ORS 656 .245 . I_d. a t 968 . See a l s o S m i t h v. Chase Bag Company, 54 Or 
App 261 ( 1 9 8 1 ) . 

A c c o r d i n g l y , we a d o p t t h e i n t e r p r e t a t i o n o f 
OAR 4 3 6 - 6 0 - 0 5 0 ( 4 ) s e t f o r t h i n H o l s t o n , and we c o n c l u d e t h a t t h e 
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l i m i t a t i o n on t r a n s p o r t a t i o n c o s t s a u t h o r i z e d by t h a t r u l e i s n o t 
a p p l i c a b l e i n t h e p r e s e n t c a s e . We f u r t h e r c o n c l u d e t h a t c l a i m a n t 
was e n t i t l e d t o f u l l r e i m b u r s e m e n t o f h i s t r a n s p o r t a t i o n c o s t s u n d e r 
ORS 656.245. See P y l e , s u p r a ; S m i t h , s u p r a . A c c o r d i n g l y , we r e v e r s e 
t h e R e f e r e e on t h i s i s s u e . 

T e m p o r a r y T o t a l D i s a b i l i t y 

We a d o p t t h e R e f e r e e ' s d e c i s i o n on t h i s i s s u e w i t h t h e 
f o l l o w i n g comment. 

Once an i n s u r e r a c c e p t s a c l a i m and commences payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s , i t must c o n t i n u e p a y i n g t h o s e b e n e f i t s 
u n t i l c l a i m c l o s u r e e x c e p t i n t h e f o l l o w i n g l i m i t e d s i t u a t i o n s . 
F i r s t , an i n s u r e r may t e r m i n a t e b e n e f i t s p r i o r t o c l a i m d e t e r m i n a t i o n 
when a c l a i m a n t r e t u r n s o r i s b o t h r e l e a s e d t o r e g u l a r work and 
m e d i c a l l y s t a t i o n a r y . See F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 
Or App 592 ( 1 9 8 8 ) , r e c o n 93 Or App 103, r e v den 307 Or 236 ( 1 9 8 8 ) . 
Second, an i n s u r e r may s u s p e n d b e n e f i t s when a c l a i m a n t " a c c e p t s and 
commences" w a g e - e a r n i n g employment p a y i n g a wage e q u a l t o o r g r e a t e r 
t h a n t h e wage a t i n j u r y . See OAR 4 3 6 - 6 0 - 0 3 0 ( 3 ) . F i n a l l y , an i n s u r e r 
may s u s p e n d b e n e f i t s when a c l a i m a n t r e f u s e s an o f f e r o f s u i t a b l e 
m o d i f i e d employment p a y i n g a wage e q u a l t o o r g r e a t e r t h a n t h e 
wage a t i n j u r y , b u t o n l y a f t e r t h e i n s u r e r p r o v i d e s a w r i t t e n o f f e r 
o f employment and c o m p l i e s w i t h o t h e r p r o c e d u r a l s a f e g u a r d s . 
See OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) . 

H e r e , t h e i n s u r e r s u spended c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s p r i o r t o c l a i m d e t e r m i n a t i o n a f t e r he f a i l e d t o 
r e p o r t t o work a f t e r a c c e p t i n g an o r a l o f f e r o f m o d i f i e d employment 
p a y i n g a wage e q u a l t o h i s j o b a t i n j u r y . The R e f e r e e a n a l y z e d t h e 
i n s u r e r ' s a c t i o n s under OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) . He c o n c l u d e d t h a t t h e 
s u s p e n s i o n o f b e n e f i t s was i m p r o p e r because t h e i n s u r e r d i d n o t 
p r o v i d e t h e w r i t t e n o f f e r o f employment r e q u i r e d u n d e r t h a t r u l e . 
The R e f e r e e d i d n o t a d d r e s s w h e t h e r s u s p e n s i o n was o t h e r w i s e p r o p e r 
u n d e r OAR 4 3 6 - 6 0 - 0 3 0 ( 3 ) o r t h e c r i t e r i a s e t f o r t h i n F a z z o l a r i . 

On r e v i e w , t h e i n s u r e r c o n t e n d s t h a t OAR 4 3 6 - 6 0 - 0 3 0 ( 3 ) and 
( 4 ) , r a t h e r t h a n OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) , a r e n o t a p p l i c a b l e i n t h i s c a s e 
a r g u i n g t h a t c l a i m a n t commenced work n o t w i t h s t a n d i n g f a i l u r e t o 
r e p o r t t o work-. I t f u r t h e r c o n t e n d s t h a t i t was e n t i t l e d t o s u s p e n d 
payment o f c l a i m a n t ' s b e n e f i t s u n d e r ORS 656.212 because t h e o f f e r o f 
employment e s t a b l i s h e s t h a t c l a i m a n t no l o n g e r s u f f e r e d any l o s t 
e a r n i n g power. 

I f c l a i m a n t a c c e p t e d and commenced w o r k , t h e i n s u r e r w o u l d 
have been e n t i t l e d t o commence p a y i n g t e m p o r a r y p a r t i a l d i s a b i l i t y 
and t o c o n t i n u e t o pay p a r t i a l b e n e f i t s n o t w i t h s t a n d i n g a s u b s e q u e n t 
v o l u n t a r y q u i t . OAR 4 3 6 - 6 0 - 0 3 0 ( 3 ) and ( 4 ) . However, c l a i m a n t ' s 
f a i l u r e t o r e p o r t t o work was a " r e f u s a l " o f employment w i t h i n t h e 
m e a n i n g o f OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) , n o t an a c c e p t a n c e and commencement o f 
work f o l l o w e d by t e r m i n a t i o n . The p r o c e d u r a l s a f e g u a r d s s e t f o r t h i n 
s u b s e c t i o n ( 5 ) e n s u r e t h a t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s w i l l 
be r e d u c e d o n l y where a c l a i m a n t k n o w i n g l y r e f u s e s a s p e c i f i c o f f e r 
o f s u i t a b l e m o d i f i e d e m ployment. The r u l e a l s o p r o m o t e s t h e c r e a t i o n 
o f a w r i t t e n r e c o r d o f t h e t e r m s o f p r o f f e r e d employment f o r p u r p o s e s 
o f f u t u r e l i t i g a t i o n . The need f o r t h e s e s a f e g u a r d s i s t h e same 
w h e t h e r c l a i m a n t r e f u s e s t h e p r o f f e r e d employment o u t r i g h t o r 
i n i t i a l l y a c c e p t s t h e o f f e r b u t "then changes h i s mind p r i o r t o 
commencing w o r k . 

The i n s u r e r ' s r e l i a n c e on ORS 656.212 i s a l s o m i s p l a c e d . 
-567-



The D i r e c t o r ' s r u l e s a m p l i f y t h a t s t a t u s . We d e c l i n e t o read t h i s 
s t a t u t e so as t o n u l l i f y t h e r u l e s . 

. We, t h e r e f o r e , conclude t h a t t h e Referee c o r r e c t l y 
a n alyzed c l a i m a n t ' s a c t i o n s as a " r e f u s a l " o f employment under 
OAR 436-60-030(5). Furthermore, we agree t h a t the i n s u r e r d i d n o t 
p r o p e r l y suspend c l a i m a n t ' s b e n e f i t s under t h a t r u l e because i t 
f a i l e d t o s t r i c t l y comply w i t h t h e req u i r e m e n t o f a w r i t t e n o f f e r of 
employment. See Eastman v. Georgia P a c i f i c Corp., 79 Or App 610 
(1 9 8 6 ) . F i n a l l y , we note t h a t suspension o f b e n e f i t s was n o t 
o t h e r w i s e proper under t he c r i t e r i a s e t f o r t h i n F a z z o l a r i or 
OAR 436-60-030(3). At the time o f suspension, c l a i m a n t had not 
become m e d i c a l l y s t a t i o n a r y , been r e l e a s e d t o work, or accepted and 
commenced wage-earning employment paying a wage equal t o or g r e a t e r 
t h a n t h e wage a t i n j u r y . A c c o r d i n g l y , we agree w i t h t h e Referee's 
c o n c l u s i o n t h a t t h e i n s u r e r i m p r o p e r l y suspended c l a i m a n t ' s temporary 
d i s a b i l i t y b e n e f i t s . 
A t t o r n e y Fees a t Hearing L e v e l 

C l a i m a n t contends t h a t t h e Referee e r r e d i n awarding h i s 
a t t o r n e y a fee out of compensation, r a t h e r than a c a r r i e r - p a i d f e e , 
f o r s e r v i c e s a t h e a r i n g i n o b t a i n i n g a d d i t i o n a l temporary d i s a b i l i t y 
b e n e f i t s . While t he o p i n i o n s e c t i o n o f the Referee's o r d e r s t a t e s 
t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a fee out o f compensation, 
the o r d e r language awards a c a r r i e r - p a i d f e e . We g i v e precedence t o 
the o r d e r language and conclude t h a t t h e Referee e f f e c t i v e l y awarded 
the c a r r i e r - p a i d f e e sought by c l a i m a n t . As the i n s u r e r has n o t 
c h a l l e n g e d t h i s award on Board r e v i e w , we d e c l i n e t o address i t a t 
t h i s t i m e . 

ORDER 

The Referee's order dated A p r i l 1, 1987, as r e c o n s i d e r e d 
A p r i l 27, 1987, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . The 
i n s u r e r ' s September 12, 1986 p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r t r a n s p o r t a t i o n c o s t s i s s e t aside,'' and the i n s u r e r 
i s d i r e c t e d t o process t he c l a i m a c c o r d i n g t o law. The remainder o f 
the Referee's order i s a f f i r m e d . Claimant's a t t o r n e y i s awarded an 
assessed f ee of $1,400 f o r s e r v i c e s a t h e a r i n g and on Board review 
r e g a r d i n g the t r a n s p o r t a t i o n c o s t s i s s u e , t o be p a i d by the i n s u r e r . 
The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $440. 

TIMOTHY R. SCHR0EDER, Claimant WCB 87-14973 & 87-14972 
Doblie & Associates, Claimant's Attorneys ' March 16, 1989 
J u l i a Philbrook (SAIF), Defense Attorney Order on Review 
Constance Wold, Defense Attorney 

Reviewed by Board Members en banc. 

Claimant r e q u e s t s review o f those p o r t i o n s of Referee 
Podnar's or d e r which: (1) d e c l i n e d t o award him an assessed f ee f o r 
s e r v i c e s rendered a t h e a r i n g on the i s s u e of r e s p o n s i b i l i t y ; (2) 
d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f ee f o r t h e Wausau 
Insurance Company's a l l e g e d l y improper d e n i a l o f r e s p o n s i b i l i t y f o r 
h i s a g g r a v a t i o n c l a i m f o r a middle and low back c o n d i t i o n ; and (3) 
d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y fee f o r t h e SAIF 
C o r p o r a t i o n ' s a l l e g e d l y unreasonable d e n i a l of r e s p o n s i b i l i t y f o r h i s 
"new i n j u r y " c l a i m f o r the same c o n d i t i o n . We a f f i r m . 

ISSUES 

1. Claimant's e n t i t l e m e n t t o assessed f ee f o r s e r v i c e s 
rendered a t h e a r i n g on r e s p o n s i b i l i t y i s s u e . 
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2. P e n a l t y and a t t o r n e y f e e f o r Wausau's a l l e g e d l y 
i m p r o p e r c l a i m s p r o c e s s i n g . 

3. P e n a l t y and a t t o r n e y f e e f o r SAIF's a l l e g e d l y 
u n r e a s o n a b l e d e n i a l . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a com p e n s a b l e i n j u r y on June 2, 1986 
when he t r i p p e d and f e l l on h i s back w h i l e w o r k i n g f o r Wausau's 
i n s u r e d . The d i a g n o s i s was " [ a ] c u t e t r a u m a t i c m o d e r a t e 
c e r v i c a l / l u m b a r s t r a i n / s p r a i n w i t h c o n c o m i t a n t a c u t e v e r t e b r a l 
s u b l u x a t i o n o f C7, T6 and L5 w i t h a s s o c i a t e d l e f t b r a c h i a l / n e u r a l g i a 
and a s s o c i a t e d s u b o c c i p i t a l c e p h a l g i a . " Wausau a c c e p t e d t h e c l a i m 
f o r a n o n d i s a b l i n g i n j u r y . C l a i m a n t t r e a t e d c o n s e r v a t i v e l y w i t h 
Dr. B r e i t e n s t e i n , a c h i r o p r a c t o r , and he c o n t i n u e d t o work u n t i l 
December 1986, when he was no l o n g e r a b l e t o work due t o an 
e x a c e r b a t i o n o f symptoms. B r e i t e n s t e i n a u t h o r i z e d t i m e o f f w o r k . 
However, we do n o t f i n d t h a t Wausau e i t h e r r e c l a s s i f i e d t h e a c c e p t e d 
i n j u r y as d i s a b l i n g o r p a i d c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y f o r 
t h e p e r i o d t h a t he was o f f w o r k . F u r t h e r m o r e , we do n o t f i n d t h a t 
c l a i m a n t r e q u e s t e d a d e t e r m i n a t i o n by t h e E v a l u a t i o n D i v i s i o n o f 
w h e t h e r h i s c l a i m i s d i s a b l i n g o r n o n d i s a b l i n g . C l a i m a n t r e t u r n e d t o 
work i n J a n u a r y 1987 and was f i r e d d u r i n g l a t e F e b r u a r y o r e a r l y 
March 1987. 

C l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y when he began 
w o r k i n g f o r SAIF's i n s u r e d i n May 1987 a t a s l i g h t l y h i g h e r wage t h a n 
he had e a r n e d w i t h Wausau's i n s u r e d . H i s m i d d l e and l o w back 
symptoms i n c r e a s e d . A f t e r a l i f t i n g i n c i d e n t a t work on June 30, 
1987, c l a i m a n t saw Dr. B r e i t e n s t e i n w i t h s e v e r e p a i n and spasms i n 
t h e l o w e r t h o r a c i c and u p p e r l u m b a r r e g i o n . The p a i n was s i m i l a r t o 
t h a t he e x p e r i e n c e d i n December 1986; ho w e v e r , i t was more 
g e n e r a l i z e d , more s e v e r e , and l o c a t e d i n a s l i g h t l y l o w e r r e g i o n o f 
t h e b a c k . B r e i t e n s t e i n o p i n e d t h a t " t h i s a p p e a r s t o be a new i n j u r y 
t o t h e same a r e a s i n v o l v e d i n t h e June 2, 1986 i n j u r y . " B r e i t e n s t e i n 
r a t e d t h e back i m p a i r m e n t r e s u l t i n g f r o m t h e 1986 i n j u r y as 10 
p e r c e n t and f e l t i t was u n l i k e l y t h a t t h e 1987 i n j u r y w o u l d r e s u l t i n 
any f u r t h e r i m p a i r m e n t . B r e i t e n s t e i n a l s o a t t r i b u t e d c l a i m a n t ' s need 
f o r m o d i f i e d work and v o c a t i o n a l r e h a b i l i t a t i o n t o t h e 1986 i n j u r y . 
C l a i m a n t was t a k e n o f f work and has n o t w o r k e d s i n c e June 30, 1987. 

Dr.. B r e i t e n s t e i n s e n t c o p i e s o f h i s r e p o r t t o SAIF and 
Wausau. V i e w i n g t h e r e p o r t as a "new i n j u r y " c l a i m , SAIF d e n i e d 
r e s p o n s i b i l i t y f o r t h e c l a i m on A u g u s t 2 1 , 1987. Wausau v i e w e d t h e 
r e p o r t as an a g g r a v a t i o n c l a i m and d e n i e d r e s p o n s i b i l i t y f o r t h e 
c l a i m on September 5, 1987. B o t h i n s u r e r s c o n c e d e d t h e 
c o m p e n s a b i l i t y o f t h e c l a i m . . On September 30, 1987, t h e C o m p l i a n c e 
D i v i s i o n i s s u e d an o r d e r p u r s u a n t t o f o r m e r ORS 656.307, d e s i g n a t i n g 
Wausau as p a y i n g a g e n t and r e f e r r i n g t h e m a t t e r f o r h e a r i n g . The 
B o a r d r e c e i v e d t h e ".307" o r d e r on O c t o b e r 5, 1987. The h e a r i n g was 
h e l d i n J a n u a r y 1988. 

P r i o r t o h e a r i n g , c l a i m a n t was s e r v e d w i t h a subpena t o 
a p p e a r a t h e a r i n g . C l a i m a n t a p p e a r e d w i t h h i s a t t o r n e y and o f f e r e d 
t e s t i m o n y . H i s a t t o r n e y c o n t e n d e d t h a t : ( 1 ) he was e n t i t l e d t o an 
a t t o r n e y f e e f o r p a r t i c i p a t i o n i n t h e h e a r i n g ; ( 2 ) SAIF was t h e 
r e s p o n s i b l e i n s u r e r ; and ( 3 ) p e n a l t i e s and a t t o r n e y f e e s s h o u l d be 
a s s e s s e d f o r SAIF's a l l e g e d l y u n r e a s o n a b l e d e n i a l and Wausau's 
a l l e g e d l y i m p r o p e r d e n i a l . C l a i m a n t ' s a t t o r n e y e l i c i t e d t e s t i m o n y 
f r o m c l a i m a n t and s u c c e s s f u l l y o b j e c t e d t o a t t e m p t s by SAIF's 
a t t o r n e y t o impeach Dr. B r e i t e n s t e i n t h r o u g h c l a i m a n t ' s t e s t i m o n y . 

-569-



CONCLUSIONS AND OPINION 

The R e f e r e e f o u n d SAIF r e s p o n s i b l e and s e t a s i d e i t s d e n i a l 
o f t h e "new i n j u r y " c l a i m ; h o wever, he d i d n o t award c l a i m a n t ' s 
a t t o r n e y an a s s e s s e d f e e on t h a t i s s u e . The R e f e r e e a l s o d e c l i n e d t o 
a s s e s s p e n a l t i e s a n d ' a t t o r n e y f e e s a g a i n s t e i t h e r i n s u r e r . 

A s s e s s e d Fee a t H e a r i n g on R e s p o n s i b i l i t y I s s u e 

C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o an i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g on t h e i s s u e o f 
r e s p o n s i b i l i t y . We d i s a g r e e . 

Whereas t h e ORS 656.307 o r d e r r e f e r r i n g t h i s m a t t e r f o r 
h e a r i n g i s s u e d i n September 1987, t h e h e a r i n g was n o t h e l d u n t i l 
J a n u a r y 1988. For t h a t r e a s o n , we a r e f a c e d w i t h t h e p r e l i m i n a r y 
t a s k o f d e t e r m i n i n g w h e t h e r t h i s case i s c o n t r o l l e d by p r e - 1 9 8 8 l a w 
o r by c u r r e n t l a w . 

A t t o r n e y f e e s i n w o r k e r s ' c o m p e n s a t i o n c a s e s may be awarded 
o n l y as a u t h o r i z e d by s t a t u t e . F o r n e y v . W e s t e r n S t a t e s P l y w o o d , 297 
Or 628, 632 ( 1 9 8 4 ) . Under p r e - 1 9 8 8 l a w , ORS 6 5 6 . 3 8 6 ( 1 ) i s t h e s o l e 
s t a t u t o r y a u t h o r i t y f o r a s s e s s m e n t o f a t t o r n e y f e e s i n r e s p o n s i b i l i t y 
h e a r i n g s h e l d u n d e r f o r m e r ORS 656.307. ORS 6 5 6 . 3 8 6 ( 1 ) ' p r o v i d e s f o r 
a s s e s s m e n t o f a t t o r n e y f e e s i f c l a i m a n t p r e v a i l s f i n a l l y i n a h e a r i n g 
b e f o r e a R e f e r e e i n a " r e j e c t e d c a s e . " A " r e j e c t e d c a s e " i s a case 
i n w h i c h c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n , as op p o s e d 
t o t h e amount o f c o m p e n s a t i o n o r e x t e n t o f d i s a b i l i t y , i s a t i s s u e . 
S h o r t v. SAIF, 305 Or 5 4 1 , 545-46 ( 1 9 8 8 ) ; Rhonda L. B i l o d e a u , 41 Van 
N a t t a 11 ( J a n u a r y 4 , . 1 9 8 9 ) . T h e r e f o r e , i f c l a i m a n t ' s e n t i t l e m e n t t o 
r e c e i v e c o m p e n s a t i o n i s n o t an i s s u e a t h e a r i n g , he i s n o t e n t i t l e d 
t o an a s s e s s e d f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g on t h e 
r e s p o n s i b i l i t y i s s u e . See i d . 

ORS 656.307 c u r r e n t l y p r o v i d e s f o r f o r m a l a r b i t r a t i o n o f 
r e s p o n s i b i l i t y c a s e s . U n l i k e i t s f o r m e r v e r s i o n , t h e c u r r e n t v e r s i o n 
o f ORS 656.307 a u t h o r i z e s an i n s u r e r - p a i d a t t o r n e y f e e i f c l a i m a n t 
p a r t i c i p a t e s i n t h e r e s p o n s i b i l i t y p r o c e e d i n g . S p e c i f i c a l l y , 
s u b s e c t i o n ( 5 ) p r o v i d e s t h a t , i f c l a i m a n t a p p e a r s i n any a r b i t r a t i o n 
p r o c e e d i n g and " a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s " i n t h e 
p r o c e e d i n g t h r o u g h an a t t o r n e y , t h e a r b i t r a t o r may r e q u i r e t h a t a 
r e a s o n a b l e a t t o r n e y f e e be p a i d by t h e i n s u r e r d e t e r m i n e d by t h e 
a r b i t r a t o r t o be t h e p a r t y r e s p o n s i b l e f o r p a y i n g c o m p e n s a t i o n . T h i s 
s t a t u t o r y l a n g u a g e i s e s s e n t i a l l y d u p l i c a t e d i n OAR 438-15-090, 
e f f e c t i v e J a n u a r y 1 , 1988. 

A l t h o u g h t h e h e a r i n g i n t h i s case o c c u r r e d a f t e r t h e 
e f f e c t i v e d a t e o f t h e c u r r e n t l a w , we c o n c l u d e t h a t t h e c r i t i c a l 
e v e n t f o r d e t e r m i n i n g what l a w g o v e r n s t h i s c a s e i s o u r r e c e i p t o f 
t h e .307 o r d e r . ORS 6 5 6 . 3 0 7 ( 2 ) c u r r e n t l y p r o v i d e s t h a t t h e D i r e c t o r 
i n i t i a t e t h e a r b i t r a t i o n p r o c e e d i n g by r e f e r r i n g t h e m a t t e r t o t h e 
Boa r d f o r a p p o i n t m e n t o f an a r b i t r a t o r . See a l s o OAR 
4 3 6 - 6 0 - 1 8 0 ( 1 3 ) . The r e f e r r a l i s made by i s s u i n g a .307 o r d e r 
d e s i g n a t i n g an i n s u r e r as p a y i n g a g e n t . OAR 4 3 6 - 6 0 - 1 8 0 ( 1 2 ) . Our 
c u r r e n t r u l e s , e f f e c t i v e J a n u a r y 1 , 1988, d i r e c t us t o e s t a b l i s h an 
a r b i t r a t i o n f i l e upon r e c e i p t o f t h e .307 o r d e r . OAR 
4 3 8 - 1 4 - 0 1 0 ( 1 ) . Hence, un d e r t h e s t a t u t o r y and a d m i n i s t r a t i v e scheme 
o u t l i n e d a b o v e , a r b i t r a t i o n i n r e s p o n s i b i l i t y c a s e s i s i n i t i a t e d o n l y 
i f . we r e c e i v e t h e .307 o r d e r on o r a f t e r t h e e f f e c t i v e d a t e o f t h e 
amendments t o ORS 656.307, i . e . , J a n u a r y 1 , 1988. On t h e o t h e r h a n d , 
i f we r e c e i v e d t h e ".307" o r d e r b e f o r e J a n u a r y 1 , 1988, t h e c a s e i s 
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g o v e r n e d by p r e - 1 9 8 8 l a w and i s a s s i g n e d f o r h e a r i n g . See f o r m e r OAR 
4 3 6 - 6 0 - 1 8 0 ( 1 3 ) . 

H e r e , we r e c e i v e d t h e ".307" o r d e r on O c t o b e r 5, 1987. 
Hence, t h i s c a s e i s g o v e r n e d by p r e - 1 9 8 8 l a w . C l a i m a n t ' s a t t o r n e y 
p a r t i c i p a t e d a t h e a r i n g t o e s t a b l i s h t h a t c l a i m a n t had s u f f e r e d a new 
i n j u r y f o r w h i c h SAIF was r e s p o n s i b l e . However, a ".307" o r d e r had 
a l r e a d y been i s s u e d a n d , a t h e a r i n g , n e i t h e r i n s u r e r c h a l l e n g e d 
c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e c o m p e n s a t i o n . Because c l a i m a n t ' s 
c o m p e n s a t i o n was n e v e r a t r i s k , t h i s case i s n o t a " r e j e c t e d c a s e " . i n 
w h i c h c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a s s e s s e d f e e . See ORS 
6 5 6 . 3 8 6 ( 1 ) ; S h o r t v. SAIF, s u p r a ; Rhonda L. B i l o d e a u , s u p r a . 

P e n a l t i e s and A t t o r n e y Fees 

1 . Wausau's D e n i a l 

C l a i m a n t c h a l l e n g e s t h e p r o p r i e t y o f Wausau's a g g r a v a t i o n 
d e n i a l , c o n t e n d i n g t h a t i t was i n v a l i d f o r t h e r e a s o n s s t a t e d i n 
S a f s t r o m v . R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 ( 1 9 8 3 ) , r e v den 
297 Or 124 ( 1 9 8 4 ) , and i t s p r o g e n y . We d i s a g r e e . 

The c a s e s c i t e d by c l a i m a n t g e n e r a l l y p r o v i d e t h a t an 
i n s u r e r c a n n o t c i r c u m v e n t s t a t u t o r y p r o v i s i o n s f o r c l a i m c l o s u r e and 
d e t e r m i n a t i o n o f t h e e x t e n t o f d i s a b i l i t y by i s s u i n g a p r e c l o s u r e , 
p a r t i a l d e n i a l w h i c h d i s c l a i m s f u r t h e r r e s p o n s i b i l i t y f o r a 
p r e v i o u s l y a c c e p t e d c o n d i t i o n . See i d . ; R o l l e r v. Weyerhaeuser Co., 
67 Or App 583, a m p l i f i e d 68 Or App 7TT7 r e v den 297 Or 601 ( 1 9 8 4 ) ; 
Maddocks v. H y s t e r C o r p o r a t i o n , 68 Or App 372, r e v den 297 Or 601 
( 1984 ) . We f i n d t h o s e c a s e s i n a p p l i c a b l e h e r e . 

Wausau i n i t i a l l y a c c e p t e d c l a i m a n t ' s o r i g i n a l c l a i m f o r a 
n o n d i s a b l i n g i n j u r y . D e s p i t e t h e s u b s e q u e n t m e d i c a l a u t h o r i z a t i o n 
f o r t i m e o f f work i n December, 1986, t h e r e i s no e v i d e n c e t h a t t h e 
c l a i m was e v e r , r e c l a s s i f i e d as d i s a b l i n g . A l t h o u g h c l a i m a n t ' s 
a t t o r n e y s t a t e d a t h e a r i n g t h a t Wausau a c c e p t e d t h e c l a i m as 
d i s a b l i n g and p a i d h i s c l i e n t t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n , t h a t s t a t e m e n t was n o t t e s t i m o n y , see f o r m e r OAR 
438-07-007, n o r was i t s u b s t a n t i a t e d by t e s t i m o n y . Hence, i t i s n o t 
e v i d e n c e and may n o t be c o n s i d e r e d . M o r e o v e r , t h e s t a t e m e n t i s 
i n c o n s i s t e n t w i t h t h e d o c u m e n t a r y e v i d e n c e . F i r s t , t h e r e i s no 
document i n d i c a t i n g t h a t t e m p o r a r y d i s a b i l i t y b e n e f i t s were p a i d . 
Second, Wausau s p e c i f i c a l l y d e n i e d " r e o p e n i n g " o f t h e c l a i m " f o r 
f u r t h e r b e n e f i t s . " 

Because t h e i n j u r y c l a i m r e m a i n e d c l a s s i f i e d as 
n o n d i s a b l i n g , Wausau was n o t r e q u i r e d t o c l o s e i t , see f o r m e r ORS 
656.268; r a t h e r , i t was c l a i m a n t ' s b u r d e n t o seek r e c l a s s i f i c a t i o n . 
When Wausau f a i l e d t o r e c l a s s i f y t h e c l a i m as d i s a b l i n g i n December, 
1986, c l a i m a n t c o u l d have e x e r c i s e d h i s s t a t u t o r y r i g h t t o o b j e c t t o 
t h a t f a i l u r e by r e q u e s t i n g a d e t e r m i n a t i o n o f t h e p r o p e r 
c l a s s i f i c a t i o n by t h e E v a l u a t i o n D i v i s i o n . See f o r m e r ORS 
6 5 6 . 2 6 2 ( 6 ) ( b ) , 6 5 6 . 2 6 8 ( 8 ) . T h a t s t a t u t o r y r i g h t c o n t i n u e d f o r t h e 
p e r i o d o f one y e a r a f t e r t h e o r i g i n a l , n o n d i s a b l i n g i n j u r y . See ORS 
6 5 6 . 2 6 2 ( 1 2 ) . However, c l a i m a n t d i d n o t a v a i l h i m s e l f o f t h a t r i g h t 
d u r i n g . t h a t p e r i o d a n d, t h e r e f o r e , i s . now w i t h o u t remedy f o r Wausau's 
f a i l u r e t o r e c l a s s i f y . See D a v i s o n v. SAIF, 80 Or App 5 4 1 , 544 
( 1 9 8 6 ) . 

A f t e r t h e o n e - y e a r p e r i o d a b o v e , a c l a i m t h a t a 
n o n d i s a b l i n g i n j u r y has become d i s a b l i n g must be made p u r s u a n t t o ORS 
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656.273 as a c l a i m f o r a g g r a v a t i o n . ORS 656.262(12). That was t h e 
case here. The i n c i d e n t t h a t t r i g g e r e d Wausau's d e n i a l o c c u r r e d on 
June 30, 1987, more tha n one year a f t e r t h e o r i g i n a l , n o n d i s a b l i n g 
i n j u r y . At t h a t t i m e , c l a i m a n t ' s p h y s i c i a n a u t h o r i z e d t i m e o f f 
work. Because more than one year had passed s i n c e t h e o r i g i n a l 
i n j u r y , Wausau p r o p e r l y regarded the c l a i m as one f o r a g g r a v a t i o n and 
denied r e s p o n s i b i l i t y f o r i t . Wausau's conduct was proper and does 
not w a r r a n t assessment of a p e n a l t y or a t t o r n e y f e e . 

2. SAIF's D e n i a l 

Claimant a l s o seeks assessment of a p e n a l t y and a t t o r n e y 
fee a g a i n s t SAIF, c o n t e n d i n g t h a t i t s d e n i a l o f h i s "new i n j u r y " 
c l a i m c o n s t i t u t e d an unreasonable r e f u s a l t o pay compensation under 
ORS 656.262(10). I n r e s o l v i n g t h i s i s s u e , t he d i s p o s i t i v e q u e s t i o n 
i s whether t h e i n f o r m a t i o n a v a i l a b l e a t the ti m e o f SAIF's August 2 1 , 
1987 d e n i a l r a i s e d a reasonable doubt as t o i t s r e s p o n s i b i l i t y f o r 
the c l a i m . See Devereaux v. North P a c i f i c I n s . Co., 74 Or App 388, 
393, rev den 300 Or 162 (198 5 ) . 

At t he t i m e o f SAIF's d e n i a l , a l l o f t h e med i c a l evidence 
c o n c e r n i n g the June 1987 i n c i d e n t had been generated by Dr. 
B r e i t e n s t e i n , t h e t r e a t i n g p h y s i c i a n . I n h i s f i n a l r e p o r t on J u l y 2, 
1987, B r e i t e n s t e i n w r o t e : "Based on the l i f t i n g i n c i d e n t i n v o l v e d a t 
[ c l a i m a n t ' s ] new j o b , t h i s appears t o be a new i n j u r y t o t h e same 
areas i n v o l v e d i n t h e June 2, 1986 i n j u r y . " A l t h o u g h t h a t r e p o r t was 
s u f f i c i e n t l y p r o b a t i v e t o s h i f t r e s p o n s i b i l i t y t o SAIF, we are not 
persuaded t h a t SAIF l a c k e d reasonable doubt o f i t s r e s p o n s i b i l i t y f o r 
the c l a i m . 

The symptoms r e s u l t i n g from the 1987 i n c i d e n t i n v o l v e d t h e 
same area of c l a i m a n t ' s body as the 1986 i n j u r y . Indeed, t h e 1986 
i n j u r y had not y e t f u l l y r e s o l v e d when c l a i m a n t began w o r k i n g f o r 
SAIF's i n s u r e d . F u r t h e r m o r e , B r e i t e n s t e i n noted t h a t t h e p a i n 
r e s u l t i n g from t he 1987 i n c i d e n t was s i m i l a r t o t h a t e x p e r i e n c e d 
a f t e r the 1986 i n j u r y . B r e i t e n s t e i n added t h a t , whereas c l a i m a n t 
s u s t a i n e d 10 p e r c e n t impairment t o h i s back as a r e s u l t o f the 1986 
i n j u r y , i t was u n l i k e l y t h a t t h e 1987 i n c i d e n t would r e s u l t i n any 
f u r t h e r impairment. I n a d d i t i o n , B r e i t e n s t e i n a t t r i b u t e d c l a i m a n t ' s 
need f o r m o d i f i e d work and v o c a t i o n a l r e h a b i l i t a t i o n t o the 1986 
i n j u r y . The r e c o r d a t the time of SAIF's d e n i a l r a i s e d s u f f i c i e n t l y 
reasonable doubt as t o whether t h e work exposure a t SAIF's i n s u r e d 
i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s p r e e x i s t i n g back c o n d i t i o n . 
We conclude t h a t t h e d e n i a l was reasonable and does n o t w a r r a n t 
assessment of a p e n a l t y or a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r dated February 1 , 1988 i s a f f i r m e d . 

Board Member C r i d e r c o n c u r r i n g i n p a r t and d t ^ e n t i n g i n p a r t . 

I j o i n i n those p o r t i o n s o f the d e d i s i o n denying p e n a l t i e s 
and r e l a t e d fees and h o l d i n g t h a t t h e h e a r i n g i n t h i s case was not an 
" a r b i t r a t i o n " and t h e r e f o r e t h a t c l a i m a n t ' s e n t i t l e m e n t t o an 
a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g i s governed by ORS 656.386 ( 1 ) 
and not ORS 656.307(5). I d i s s e n t from t h a t p o r t i o n o f t h e o r d e r 
h o l d i n g t h a t c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y f ee under ORS 
656.386(1). SAIF denied c l a i m a n t ' s new i n j u r y c l a i m ; Wausau denied 
h i s a g g r a v a t i o n c l a i m . A ".307" or d e r i s s u e d . Claimant p a r t i c i p a t e d 
i n t h e h e a r i n g p e r s o n a l l y and t h r o u g h c o u n s e l . He took t he p o s i t i o n 
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t h a t c l a i m a n t s u f f e r e d a new i n j u r y and SAIF was r e s p o n s i b l e . The 
Referee agreed and s e t a s i d e SAIF's d e n i a l . The a f f e c t o f the 
r e s p o n s i b i l i t y d e c i s i o n was t o e n t i t l e c l a i m a n t t o a h i g h e r r a t e o f 
temporary d i s a b i l i t y than t h a t t o which c l a i m a n t would have been 
e n t i t l e d had r e s p o n s i b i l i t y been assigned t o Wausau. T h e r e f o r e , 
c l a i m a n t had a stake i n the pr o c e e d i n g . He i s e n t i t l e d t o a f e e . 
SAIF v. Phipps, 85-Or App 436 (1987); Rhonda L. B i l o d e a u , 41 Van 
N a t t a 11 (January 4, 1989) Board Member C r i d e r , d i s s e n t i n g ) . 

JOY A. HANNA, C l a i m a n t WCB 8 8 - 1 7 1 0 6 
V i c k & G u t z l e r , C l a i m a n t ' s A t t o r n e y s M a r c h 2 0 , 1 9 8 9 
J e f f Gerner ( S A I F ) , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l ( R e m a n d i n g ) 

The SAIF C o r p o r a t i o n has requested Board review o f 
Referee Michael Johnson's order dated February 1 6 , 1 9 8 9 . We have 
reviewed the request t o determine whether we have j u r i s d i c t i o n t o 
co n s i d e r i t . We conclude" t h a t j u r i s d i c t i o n r e s t s w i t h t h e 
Hearings D i v i s i o n . 

FINDINGS OF FACT 

The Referee's Opinion and Order i s s u e d February 1 6 , 
1 9 8 9 . On March 3, 1 9 8 9 , SAIF asked t he Referee t o abate h i s 
o r d e r . SAIF's request f o r Board review was f i l e d on March 1 4 , 
1 9 8 9 . That same day, t h e Referee abated h i s o r d e r t o a l l o w SAIF 
ti m e t o submit a motion f o r r e c o n s i d e r a t i o n . 

CONCLUSIONS OF LAW 

Where simultaneous a c t s a f f e c t t h e v e s t i n g o f 
j u r i s d i c t i o n i n t h i s forum, i n the i n t e r e s t of a d m i n i s t r a t i v e 
economy and ̂ s u b s t a n t i a l j u s t i c e , we w i l l g i v e e f f e c t t o t h e a c t 
t h a t r e s u l t s i n the r e s o l u t i o n of the c o n t r o v e r s y a t the low e s t 
p o s s i b l e l e v e l . James D. Whitney, 37 Van N a t t a 1463 (1 9 8 5 ) . 

Inasmuch as ,the Referee abated h i s order s i m u l t a n e o u s l y 
w i t h SAIF's request f o r Board r e v i e w , we s h a l l g i v e e f f e c t t o t h e 
Order o f Abatement. A c c o r d i n g l y , the request f o r review i s 
dism i s s e d as premature. T h i s matter i s demanded t o Referee 
Johnson f o r f u r t h e r c o n s i d e r a t i o n . 

;IT IS SO ORDERED. 

C H A R L E S M. KEPFORD, C l a i m a n t WCB 8 7 - 0 2 8 4 6 
M a l a g o n & Mo o r e , C l a i m a n t ' s A t t o r n e y s M a r c h 2 0 , 1 9 8 9 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by the Board en banc. 

The s e l f - i n s u r e d employer r e q u e s t s review o f Referee 
Baker's order which awarded c l a i m a n t temporary t o t a l d i s a b i l i t y , 
assessed a p e n a l t y and awarded an a t t o r n e y fee f o r an unreasonable 
f a i l u r e t o pay compensation, On rev i e w , t h e employer contends 

- t h a t i t was not r e q u i r e d t o pay temporary t o t a l d i s a b i l i t y 
b e n e f i t s because, by the time i t was ordered t o accept and process 
c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m , c l a i m a n t had r e t i r e d from 
t h e work f o r c e , We a f f i r m , 

- 5 7 3 -



FINDINGS OF FACT 

Cl a i m a n t , 63 years of age a t h e a r i n g , worked many y e a r s 
f o r t h i s employer i n the woods and as a , m i l l w o r k e r , He s u f f e r e d a 
compensable low back i n j u r y i n 1971 and r e c e i v e d a 5 p e r c e n t 
permanent p a r t i a l d i s a b i l i t y award, He s u f f e r e d another 
compensable back i n j u r y i n 1974, He was awarded temporary t o t a l 
d i s a b i l i t y by D e t e r m i n a t i o n Order i n 1978, and no a d d i t i o n a l 
permanent d i s a b i l i t y , 

C l a i mant was t r a n s f e r r e d from t he woods t o u t i l i t y m i l l 
work. He was assigned t o "cleanup and l i g h t p u l l " on t h e green 
c h a i n , On February 20, 1981, he was assigned t o "hard p u l l " on 
the green c h a i n , These a c t i v i t i e s h u r t h i s back and he went 
home, T h e r e a f t e r , h i s c o n d i t i o n c o n t i n u e d t o d e t e r i o r a t e , 

On August 25, 1981, c l a i m a n t was examined by Dr. Whitney 
and was determined t o be d i s a b l e d , The employer r e c e i v e d a copy 
of Dr. Whitney's r e p o r t , which diagnosed s p i n a l s t e n o s i s w i t h 
d e g e n e r a t i v e changes of the s p i n e , On October 14, 1981, Whitney 
performed a decompressive laminectomy of t h e bottom h a l f o f L3 and 
a l l o f L4 and L5, He a l s o performed a L4-5 diskectomy. The 
p o s t - o p e r a t i v e d i a g n o s i s was " d e g e n e r a t i v e s p i n a l disease w i t h 
l a t e r a l s t e n o s i s , " 

On March 29, 1982, Dr, Whitney opined t h a t c l a i m a n t was 
not m e d i c a l l y s t a t i o n a r y and would p r o b a b l y never work a g a i n , 
Claimant has not worked s i n c e February 1981, 

On A p r i l 29, 1982, the employer f i l e d a Form 1502, 
b e a r i n g t h e 1974 c l a i m number, w i t h the E v a l u a t i o n D i v i s i o n , The 
form s t a t e d t h a t t h e employer had p r e v i o u s l y accepted t h e c l a i m as 
a n o n d i s a b l i n g c l a i m and was now denying i t as a d i s a b l i n g c l a i m , 
The "form i n d i c a t e s t h a t t h e employer p a i d c l a i m a n t temporary t o t a l 
d i s a b i l i t y from October 14, 1981 t o A p r i l 16, 1982, 

A h e a r i n g was scheduled f o r August 4, 1982 on t h e 
employer's d e n i a l o f the a g g r a v a t i o n c l a i m . On J u l y 14, 1982, 
c l a i m a n t f i l e d a new c l a i m f o r h i s back c o n d i t i o n , His a t t o r n e y 
wrote t o t h e Referee and t o the employer s t a t i n g t h a t c l a i m a n t was 
a l s o c l a i m i n g t h a t h i s back c o n d i t i o n was an o c c u p a t i o n a l d i s e a s e , 
but was not abandoning t he o r i g i n a l a g g r a v a t i o n c l a i m . The 
h e a r i n g was h e l d , but the Referee d e c l i n e d t o c o n s i d e r t h e 
o c c u p a t i o n a l disease t h e o r y because the employer had not had 60 
days t o c o n s i d e r t h e new c l a i m . 

The Referee upheld t he employer's d e n i a l o f t h e 
a g g r a v a t i o n c l a i m , We a f f i r m e d , Charles K e p f o r d , 35 Van N a t t a 
564 ( 1 9 8 3 ) , 

C l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g h i s o c c u p a t i o n a l 
disease c l a i m proceeded t o h e a r i n g , A f t e r a s e r i e s o f l e t t e r s 
between counsel f o r c l a i m a n t and the employer, t h e employer s t a t e d 
on A p r i l 28, 1983, t h a t i f an o c c u p a t i o n a l disease c l a i m had ever 
been f i l e d , i t was de n i e d , The h e a r i n g c o n c e r n i n g t h e 
o c c u p a t i o n a l disease c l a i m was h e l d on February 28, 1984, The 
Referee upheld t h e employer's d e n i a l A p e n a l t y and a t t o r n e y f e e 
were, assessed f o r a l a t e d e n i a l , We a f f i r m e d w i t h o u t o p i n i o n on 
September 28, 1984. 

On November 9, 1982, c l a i m a n t had been awarded 
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d i s a b i l i t y . b e n e f i t s by the S o c i a l S e c u r i t y A d m i n i s t r a t i o n , These 
b e n e f i t s were payable r e t r o a c t i v e t o August, 1981, On May 26, 
1983, c l a i m a n t f i l e d a n o t i f i c a t i o n of r e t i r e m e n t w i t h the 
employer and was g i v e n r e t i r e m e n t b e n e f i t s r e t r o a c t i v e t o 
February 20, 1981,. He r e c e i v e d a lump sum check f o r those p r i o r 
months on J u l y 1, 1983, and a monthly check t h e r e a f t e r , 

F i n d i n g t h a t c l a i m a n t ' s o c c u p a t i o n a l disease was work 
r e l a t e d , t h e Court of Appeals r e v e r s e d our September 24, 1984 
Order on Review, Kepford v, Weyerhauser, 77 Or App 363, r e v den 
300 Or 722 ( 1 9 8 6 ) . On June.10, 1986, pursuant t o t h e courTTs 
mandate, we remanded the c l a i m t o the employer " f o r acceptance,, 
payment o f compensation a c c o r d i n g "to law and p r o c e s s i n g t o c l o s u r e 
under t h e p r o v i s i o n s of ORS 656,268," 

Oh May 14, 1986, t h e employer a p p a r e n t l y f i l e d Form 1502 
w i t h t h e E v a l u a t i o n D i v i s i o n , i n d i c a t i n g t h a t i t had reopened i t s 
1974 c l a i m . On May 27, 1986', t h e employer f i l e d Form 1503 
r e q u e s t i n g c l a i m c l o s u r e , On t h i s form i t used a new c l a i m number 
and p o i n t e d out t o the E v a l u a t i o n D i v i s i o n t h a t i t was d o i n g so. 
However, i n c o m p l e t i n g t h e f o r m , the employer l i s t e d t i m e l o s s 
p a i d on t h e 1974 claim-. I t s accompanying l e t t e r contended t h a t 
c l a i m a n t was not e n t i t l e d t o f u r t h e r temporary d i s a b i l i t y 
compensation, 

The E v a l u a t i o n D i v i s i o n requested medical i n f o r m a t i o n 
from the employer. On J u l y 30, 1986, the employer sent the 
D i v i s i o n ' s request t o Dr. Whitney, He responded oh August 19, 
1986, s t a t i n g he d i d not understand what, was b e i n g r e q u e s t e d , On 
September 1 1 , 1986, the employer asked Whitney t o examine 
c l a i m a n t , He d i d so on September 30, 1986 and t h i s i n f o r m a t i o n 
was a p p a r e n t l y sent t o the E v a l u a t i o n D i v i s i o n , 

I n the meantime, t h e employer had not commenced p a y i n g 
temporary d i s a b i l i t y b e n e f i t s t o c l a i m a n t . On September 4, 1986, 
f o l l o w i n g a s e r i e s of l e t t e r s from c l a i m a n t ' s a t t o r n e y s e e k i n g an 
e x p l a n a t i o n f o r t h i s conduct, the employer's counsel r e p l i e d t h a t , 
s i n c e c l a i m a n t had not sought work s i n c e February 20, 1981, he was 
n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s , 

On March 16, 1987, the E v a l u a t i o n D i v i s i o n a d v i s e d t h e 
employer t h a t i t c o u l d not process the m a t t e r because t h e remand 
or d e r r e f e r r e d t o " o c c u p a t i o n a l disease" and the Form 1502, f i l e d 
by t h e employer on May 14, 1986, r e f e r r e d t o a 1974 i n j u r y . The 
Department s a i d i t would "aw a i t the r e s u b m i s s i o n as a s e p a r a t e 
c l a i m or a c l a r i f i c a t i o n of the i s s u e , " On J u l y 2 1 , 1987, t h e 
employer sent i n new Forms 1502 and 1503 b e a r i n g a new c l a i m 
number and i n d i c a t i n g t h a t no temporary t o t a l d i s a b i l i t y had been 
p a i d , 

On August 10, 1987, the E v a l u a t i o n D i v i s i o n w r o t e the 
employer t h a t the c l a i m remained i n "accepted n o n - d i s a b l i n g 
s t a t u s , " The D i v i s i o n i n f o r m e d t h e employer t h a t u n l e s s c l a i m a n t 
o b j e c t e d t o t h i s s t a t u s or the employer f i l e d a Form 1502 changing 
t h e s t a t u s t o d i s a b l i n g , the D i v i s i o n c o u l d not d etermine t h e 
c l a i m , 

T h i s was the s t a t u s of the case a t h e a r i n g on 
September 3, 1987, The Referee found t h a t c l a i m a n t had n e i t h e r 
been r e l e a s e d t o r e g u l a r work by h i s a t t e n d i n g p h y s i c i a n , r e t u r n e d 
t o h i s r e g u l a r work, nor had c l a i m a n t ' s temporary t o t a l d i s a b i l i t y 
b e n e f i t s been t e r m i n a t e d by the E v a l u a t i o n D i v i s i o n as r e q u i r e d by 
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ORS 656,268, Consequently, t h e Referee awarded c l a i m a n t temporary 
t o t a l d i s a b i l i t y from February 20, 1981, u n t i l the "date o f t h i s 
o r d e r , and c o n t i n u i n g u n t i l t e r m i n a t i o n o f such compensation i s 
a u t h o r i z e d under ORS 656,268 or u n t i l a c t u a l r e t u r n t o work," The 
employer was a l s o assessed a 25 p e r c e n t p e n a l t y and a s s o c i a t e d 
a t t o r n e y fees f o r unreasonable c l a i m s p r o c e s s i n g , 

ULTIMATE FINDINGS OF FACT 

Claimant l e f t work due t o h i s compensable o c c u p a t i o n a l 
d i s e a s e on February 20, 1981, He became unable t o p e r f o r m any 
work due t o h i s compensable back c o n d i t i o n no l a t e r t h a n 
August 25, 1981, 

The employer unreasonably r e f u s e d t o pay temporary t o t a l 
d i s a b i l i t y f o r the p e r i o d February 20, 1981 and c o n t i n u i n g t h r o u g h 
th e date o f t h e h e a r i n g , 

CONCLUSIONS OF LAW 

The employer's o b l i g a t i o n t o pay temporary t o t a l 
d i s a b i l i t y was i n i t i a l l y r e l i e v e d by i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m and the p r i o r Referee and Board 
d e c i s i o n s u p h o l d i n g t h e d e n i a l , However, upon t h e Court o f 
Appeals' f i n d i n g o f c o m p e n s a b i l i t y , t he employer's o b l i g a t i o n t o 
process t h e o c c u p a t i o n a l disease c l a i m was t r i g g e r e d , See ORS 
656,262; 656,268, 

The employer s t a r t e d t o process t h e c l a i m on May 14, 
1986, At t h a t t i m e , c l a i m a n t had n e i t h e r r e t u r n e d t o work nor 
been r e l e a s e d t o r e t u r n t o work s i n c e February 20, 1981, when he 
l e f t work as a r e s u l t of h i s d i s a b l i n g back c o n d i t i o n , Since 
c l a i m a n t had n e i t h e r a c t u a l l y r e t u r n e d t o work nor had h i s 
a t t e n d i n g p h y s i c i a n approved h i s r e t u r n t o r e g u l a r employment, thre 
employer was o b l i g a t e d t o make temporary t o t a l d i s a b i l i t y payments 
u n t i l t h e issuance of a D e t e r m i n a t i o n Order, Former ORS 
656,268(2); Former OAR 436-30-030(7); Weyerhaeuser Company v, 
McCullough, 92 Or App 204 (198 8 ) ; V i p ' s R e s t a u r a n t v, Krause, 89 
Or App 214, on recon 91 Or App 472 (1 9 8 8 ) , 

The p r e s e n t s i t u a t i o n bears a resemblance t o V i p ' s 
R e s t a u r a n t v, Krause, supra, I n Krause, t h e employer had denied 
the c l a i m , A Referee s e t as i d e t he d e n i a l and remanded t he c l a i m 
t o t h e employer f o r p r o c e s s i n g , At the t i m e , t h e c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y , b u t not r e l e a s e d f o r ^ w o r k . The employer 
o n l y p a i d temporary t o t a l d i s a b i l i t y t h r o u g h t h e m e d i c a l l y 
s t a t i o n a r y d a t e , n o t u n t i l t h e issuance o f a D e t e r m i n a t i o n Order, 
On a p p e a l , t h e employer argued i t s conduct was j u s t i f i e d i n t h a t 
s i n c e i t was not pa y i n g temporary d i s a b i l i t y a t the ti m e t h e c l a i m 
was found compensable, i t c o u l d not " c o n t i n u e " or " t e r m i n a t e " 
b e n e f i t s i n the words o f ORS 656,268(2), 

The Krause c o u r t focused on the employer's d u t y t o 
process a c l a i m a c c o r d i n g t o law, no m a t t e r whether t h e c l a i m has 
j u s t been f i l e d o r . i s b e ing r e t u r n e d t o the employer by a Ref e r e e , 
t h i s Board, or an a p p e l l a t e c o u r t . We quote t h e Court o f Appeals: 

( "Employer a s s e r t s t h a t t h e a p p l i c a t i o n o f 
the s t a t u t e i n these c i r c u m s t a n c e s w i l l 
r e s u l t i n t h e payment o f b e n e f i t s g r e a t e r 
t h a n those i t would have p a i d had i t 
accepted t he c l a i m i n i t i a l l y , because t h e 
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pendency o f the l i t i g a t i o n on 
c o m p e n s a b i l i t y d e l a y s t he process o f c l a i m 
c l o s u r e , That i s a s i t u a t i o n w i t h i n t h e 
c o n t r o l of employer, When an employer 
denies t h e c o m p e n s a b i l i t y o f a c l a i m , i t 
takes t he r i s k t h a t t h a t i s s u e may be 
r e s o l v e d a g a i n s t i t , i . e . , t h a t t h e c l a i m 
was i n f a c t compensable from the o u t s e t , " 
89 Or App a t 217 

Here, t h e employer argues t h a t t h e h o l d i n g o f t h e 
Supreme Court i n C u t r i g h t v, Weyerhauser, 299 Or 90 (1985) excuses 
i t s nonpayment of temporary t o t a l d i s a b i l i t y . b e n e f i t s f o r the 
p e r i o d February 20, 1981 t o c l a i m c l o s u r e , S p e c i f i c a l l y , t h e 
employer s t r e s s e s t h a t r e t i r e d persons are not e l i g i b l e f o r 
temporary t o t a l d i s a b i l i t y , T h i s p r o p o s i t i o n i s based on t h e 
C u t r i g h t r a t i o n a l e t h a t temporary t o t a l d i s a b i l i t y i s t o r e p l a c e 
l o s t wages and, because r e t i r e d persons are not i n the w o r k f o r c e , 
t h e y cannot be s a i d t o be l o s i n g wages, 

Claimant.contends t h a t cases l i k e C u t r i g h t and Karr v. 
SAIF, 79 Or App 250 (1986) a p p l y o n l y t o the p r o c e s s i n g o f 
a g g r a v a t i o n c l a i m s , He f u r t h e r submits t h a t these cases do not 
j u s t i f y e i t h e r t h e t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y 
b e f o r e he becomes m e d i c a l l y s t a t i o n a r y or the r e f u s a l t o pay such 
b e n e f i t s p u r suant t o c o u r t o r d e r because, i n r e t r o s p e c t , i t 
appears t h a t c l a i m a n t d i d not seek work a f t e r he i n i t i a l l y became 
d i s a b l e d , We agree and conclude t h a t C u t r i g h t does not r e l i e v e 
the employer's d u t y t o pay t h e . a f o r e m e n t i o n e d b e n e f i t s , 

The employer's argument i s p r e d i c a t e d on t h e assumption 
t h a t we w i l l f i n d t h a t c l a i m a n t permanently withdrew from t h e 
w o r k f o r c e or r e t i r e d f o r purposes o f C u t r i g h t on February 20, 
1981, We do not so f i n d , Claimant had not r e t i r e d from t h e 
w o r k f o r c e when he l e f t h i s employment on February 20, 1981, 
Rather, he l e f t work as a r e s u l t of h i s compensable d i s a b l i n g back 
c o n d i t i o n . I n o t h e r words, a t the time o f h i s d e p a r t u r e from 
work, he was a "worker," ORS 656,005(27), The f a c t t h a t y ears 
l a t e r he a p p l i e d f o r and r e c e i v e d S o c i a l S e c u r i t y and d i s a b i l i t y 
r e t i r e m e n t b e n e f i t s , r e t r o a c t i v e t o t h e date o f h i s d e p a r t u r e , 
does not a l t e r t h e c o n c l u s i o n t h a t , on February 20, 1981, he was a 
worker who l e f t work as a r e s u l t o f a compensable d i s a b i l i t y , 

Thus, r e g a r d l e s s o f subsequent e v e n t s , once the c l a i m 
was found compensable, t h e employer was r e q u i r e d t o be g i n p a y i n g 
temporary t o t a l d i s a b i l i t y b e n e f i t s e f f e c t i v e t h e date c l a i m a n t 
became d i s a b l e d , Once begun, those b e n e f i t s must c o n t i n u e u n t i l 
he i s r e l e a s e d f o r work and found m e d i c a l l y s t a t i o n a r y . Former 
ORS 656,268(2); Weyerhaeuser Company v, Rencehausen, 91 Or App 719 
(19 8 8 ) ; N o r t h r u p King & Co. v. F i s h e r , 91 Or App 602 (1 9 8 8 ) ; 
F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o T s , 91 Or App 592., on recon 93 
Or App 103 ( 1 9 8 8 ) , rev den 307 Or 236 (December 20, 1988), Since 
n e i t h e r o f these events has o c c u r r e d , we agree w i t h t h e Referee 
t h a t the employer i s o b l i g a t e d t o p r o v i d e temporary t o t a l 
d i s a b i l i t y b e n e f i t s commencing February 20, 1981 and c o n t i n u i n g 
u n t i l t e r m i n a t i o n of .such b e n e f i t s i s s t a t u t o r i l y a u t h o r i z e d . 

The l o g i c o f t h e aforementioned process becomes apparent 
when c o n s i d e r e d w i t h i n the e n t i r e c l a i m e v a l u a t i o n scheme, I f a 
worker i s m e d i c a l l y unable t o work and not m e d i c a l l y s t a t i o n a r y , 
temporary t o t a l d i s a b i l i t y b e n e f i t s are p a i d , ORS 656,268(1), 
When t h e worker's c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y , t h e 
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c l a i m i s c l o s e d and the e x t e n t of permanent d i s a b i l i t y i s 
d e t e r m i n e d , ORS 656,268(2), I f t h e worker i s permanently 
i n c a p a b l e of r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n and has made reasonable e f f o r t s t o seek such work, 
permanent t o t a l d i s a b i l i t y b e n e f i t s are awarded, ORS 
6 5 6 , 2 0 6 ( 1 ) ( a ) , ( 3 ) , I f t h e permanent d i s a b i l i t y s u f f e r e d by t h e 
worker i s not t o t a l , permanent p a r t i a l d i s a b i l i t y b e n e f i t s are 
awarded, ORS 656.214, 

Once the c l a i m i s c l o s e d and the c l a i m a n t w i t h d r a w s from 
the w o r k f o r c e , f o r whatever reason, he i s no l o n g e r c o n s i d e r e d a 
"worker," O u t r i g h t , supra; K a r r , supra, Because he has l o s t no 
wages, i t f o l l o w s t h a t he i s not e n t i t l e d t o temporary t o t a l 
d i s a b i l i t y b e n e f i t s should h i s c o n d i t i o n worsen, I_d, Y e t, t h i s 
a n a l y s i s i s i n a p p l i c a b l e where, as here, the c l a i m has not been 
p r e v i o u s l y c l o s e d . I n such cases, the reason f o r t h e worker's 
t o t a l d i s a b i l i t y i s the compensable i n j u r y and, i f the w i t h d r a w a l 
from t h e w o r k f o r c e proves t o be permanent, c o u l d r e s u l t i n a 
permanent t o t a l d i s a b i l i t y award, 

A f t e r c o n s i d e r i n g t h e e n t i r e c l a i m e v a l u a t i o n scheme, we 
f i n d t h a t t h e r e i s a d i s t i n c t i o n between p r e - c l o s u r e and 
p o s t - c l o s u r e " r e t i r e m e n t " i s s u e s when a p p l y i n g t h e C u t r i g h t / K a r r 
r a t i o n a l e . S p e c i f i c a l l y , we conclude t h a t the p r i n c i p l e espoused 
by t h e O u t r i g h t and Karr d e c i s i o n s i s i n a p p l i c a b l e t o c l a i m s , such 
as t h i s one, where the c l a i m has not been c l o s e d , 

A c c o r d i n g l y , we h o l d t h a t any p r e - c l o s u r e " r e t i r e m e n t " 
has no l e g a l s i g n i f i c a n c e , Rather, o n l y p o s t - c l o s u r e w i t h d r a w a l s 
from the w o r k f o r c e , as were p r e s e n t i n O u t r i g h t and K a r r , would 
c o n s t i t u t e a b a s i s f o r denying e n t i t l e m e n t t o temporary t o t a l 
d i s a b i l i t y b e n e f i t s , 

ORDER 

The Referee's order dated October 1, 1987 i s a f f i r m e d , 
For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $700, t o 
p a i d by t h e s e l f - i n s u r e d employer, A c l i e n t - p a i d f e e , not t o 
exceed $357, i s approved, 

Board Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t . 

I t i s u n d i s p u t e d t h a t c l a i m a n t chose t o r e t i r e w h i l e h i s 
o c c u p a t i o n a l disease c l a i m was i n denied s t a t u s . Commensurate 
w i t h t h i s r e t i r e m e n t , he began r e c e i v i n g S o c i a l S e c u r i t y 
d i s a b i l i t y b e n e f i t s , as w e l l as r e t i r e m e n t pension b e n e f i t s from 
t h e employer, The l a t t e r b e n e f i t s r e t r o a c t i v e l y commenced on 
February 20, 1981, the date c l a i m a n t stopped w o r k i n g , 

S e v e r a l years a f t e r c l a i m a n t ' s r e t i r e m e n t and h i s 
r e c e i p t of the a f o r e m e n t i o n e d b e n e f i t s began, t h e employer's 
d e n i a l was s e t a s i d e by the Court of Appeals, I n accordance w i t h 
the c o u r t ' s d e c i s i o n , the employer began p r o c e s s i n g t h e c l a i m t o 
c l o s u r e , b u t , c o n s i d e r i n g c l a i m a n t ' s r e t i r e m e n t and h i s r e c e i p t of 
S o c i a l S e c u r i t y and pension b e n e f i t s , d i d not pay temporary t o t a l 
d i s a b i l i t y b e n e f i t s f o r t h a t same p e r i o d , I submit t h a t t h e 
employer's a c t i o n s were p r o p e r , 

The m a j o r i t y would l i m i t t h e C u t r i g h t and Karr h o l d i n g s 
t o the p r o c e s s i n g of a g g r a v a t i o n c l a i m s , I suggest t h a t t h e 

-578-



nuj.dings are a p p l i c a b l e t o the p r o c e s s i n g o f a l l c l a i m s i n which 
t h e c l a i m a n t has r e t i r e d from t h e w o r k f o r c e . 

I n my o p i n i o n , t h e a f o r ementioned cases s t a n d f o r t h e 
f o l l o w i n g p r o p o s i t i o n s : (1) temporary t o t a l d i s a b i l i t y b e n e f i t s 
are i n t e n d e d t o p r o v i d e wage replacement f o r a worker; (2) when 
th e c l a i m a n t has withdrawn from the w o r k f o r c e , f o r whatever 
reason, he or she i s no l o n g e r a worker; and (3) i f t h e c l a i m a n t 
i s no l o n g e r a worker, he or she cannot lose, wages and, 
c o n s e q u e n t l y , i s not e n t i t l e d t o temporary t o t a l d i s a b i l i t y 
b e n e f i t s . The b a s i c r e a s o n i n g behind these p r o p o s i t i o n s was 
s u c c i n c t l y a r t i c u l a t e d by t h e Supreme Court i n C u t r i g h t : 

"There i s not one word i n the s t a t u t e t h a t 
r e f e r s t o a person who no l o n g e r engages i n 
f u r n i s h i n g s e r v i c e s f o r r e m u n e r a t i o n , 
C e r t a i n l y , one who r e t i r e s v e l u n t a r i l y from 
the work f o r c e i s no l o n g e r a 'worker' as 
d e f i n e d [by former ORS 656,005(28), now ORS 
656,005(27)]T* C u t r i g h t , supra, 299 Or a t 
page 297, 

I n K a r r , t h e Court o f Appeals s t a t e d : 

"Whatever t h e reason, c l a i m a n t has w i t h d r a w n 
from the work f o r c e , Temporary t o t a l 
d i s a b i l i t y i s awarded f o r l o s t wages , , , and 
a person who has withdrawn from the work f o r c e 
has no l o s t wages," ( C i t i n g C u t r i g h t ) , 

I n Dawkins v, P a c i f i c Motor T r u c k i n g , 91 Or App 562 
( 1 9 8 8 ) , the c o u r t s t a t e d : 1 

"Claimant contends t h a t h i s w i t h d r a w a l from 
the l a b o r market should not p r e c l u d e an award 
o f temporary t o t a l d i s a b i l i t y , because i t was 
i n v o l u n t a r y and was the r e s u l t o f h i s 
w o r k - r e l a t e d d i s a b i l i t y , As we h e l d i n Karr v, 
SAIF, ,,, a c l a i m a n t who withdraws from t h e 
work f o r c e i s not e n t i t l e d t o those b e n e f i t s , 
which are awarded f o r l o s t wages, ORS 
656,210(1); Sykes v. Weyerhauser Co. 90 Or 
App 41 , , , , ( 1 9 8 8 ) , A person who has withdrawn 
from t h e l a b o r market, whether.as a r e s u l t o f 
h i s i n j u r y or f o r o t h e r reasons, has no l o s t 
wages," 

I would adhere t o t h e b a s i c p r e c e p t advanced by C u t r i g h t 
and the o t h e r cases c i t e d , That i s , a c l a i m a n t who has w i t h d r a w n 
from t h e work f o r c e i s no l o n g e r a worker and cannot l o s e 
e a r n i n g s , T h e r e f o r e , a l t h o u g h e n t i t l e d t o medical b e n e f i t s 
r e s u l t i n g from t h e compensable c o n d i t i o n , the " r e t i r e d " c l a i m a n t 
i s not; e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s , 

I n c o n c l u s i o n , the m a j o r i t y has a f f i r m e d a Referee's 
d e c i s i o n t h a t , i n e f f e c t , d i r e c t e d the employer t o pay more th a n 
s i x y ears of temporary t o t a l d i s a b i l i t y b e n e f i t s , Y e t , most o f 

-these b e n e f i t s are payable f o r a time p e r i o d t h a t i s subsequent t o 
c l a i m a n t ' s r e t i r e m e n t from t h e work f o r c e , Moreover, t h e 
•temporary t o t a l d i s a b i l i t y b e n e f i t s are payable f o r the i d e n t i c a l 
p e r i o d f o r which c l a i m a n t has p r e v i o u s l y r e c e i v e d t h e employer's 
r e t i r e m e n t pension b e n e f i t s and S o c i a l S e c u r i t y payments, 
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I submit t h a t t h e m a j o r i t y ' s d e c i s i o n r e s u l t s i n a 
double r e c o v e r y f o r c l a i m a n t , has an unduly onerous impact upon 
th e employer, and, as p r e v i o u s l y d i s c u s s e d , i s c o n t r a r y t o 
p r e v a i l i n g law. Fu r t h e r m o r e , assuming o n l y f o r the sake of 
argument t h a t t h e employer was o b l i g a t e d t o pay t h e temporary 
t o t a l d i s a b i l i t y b e n e f i t s , I would not c o n s i d e r i t s f a i l u r e t o 
p r o v i d e those b e n e f i t s t o have been unreasonable, y e t t h e m a j o r i t y 
has so h e l d . C o n s i d e r i n g t he C u t r i g h t , Karr and Dawkins h o l d i n g s , 
I would f i n d t h e employer's conduct both u n d e r s t a n d a b l e and 
j u s t i f i e d , Common sense, a t l e a s t o c c a s i o n a l l y , should p r e v a i l i n 
t h i s l i t i g a t i o n - i n f l a m e d workers compensation system and common 
sense d i c t a t e s t h a t an employer should not be compelled t o pay 
temporary t o t a l d i s a b i l i t y and r e t i r e m e n t b e n e f i t s f o r t h e same 
p e r i o d t o a worker who has r e t i r e d , - . 

J U D I T H A. LANGE, C l a i m a n t . WCB 8 7 - 0 2 5 1 9 
R a l p h M. Y e n n e , C l a i m a n t ' s A t t o r n e y M a r c h 2 0 , 1 9 8 9 
M e y e r s & A s s o c i a t e s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members C r i d e r and Johnson, 

The s e l f - i n s u r e d employer r e q u e s t s review of Referee 
Black's o r d e r which: (1) s e t aside i t s d e n i a l o f c l a i m a n t ' s 
medical s e r v i c e s c l a i m f o r a hot t u b ; and (2) assessed a 10 p e r c e n t 
p e n a l t y and r e l a t e d a t t o r n e y f ee f o r an a l l e g e d unreasonable d e l a y 
i n i s s u i n g a d e n i a l , On r e v i e w , t he i s s u e s are c o m p e n s a b i l i t y and 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s , We a f f i r m , 

FINDINGS OF FACT, 

Claimant s u s t a i n e d a compensable low back i n j u r y i n June 
1982, By t h e summer of 1986, c l a i m a n t was e x p e r i e n c i n g i n c r e a s i n g 
symptoms i n her low back and had i n c i d e n t s where her back " l o c k e d 
up," Claimant had d e c l i n e d s u r g i c a l o p t i o n s e a r l i e r , b u t chose t o 
proceed w i t h a discectomy i n October 1986, 

I n September 1986, p r i o r t o t h e October 1986 s u r g e r y , 
Dr. S i r o u n i a n , c l a i m a n t ' s t r e a t i n g surgeon, p r e s c r i b e d hot t u b use 
as a means of d e a l i n g w i t h p a i n d i s c o m f o r t , Also i n September 
1986, Dr. Segur, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , i s s u e d a s i m i l a r 
p r e s c r i p t i o n , C laimant's husband purchased a hot t u b / J a c u z z i u n i t 
f o r a p p r o x i m a t e l y $2,800, which was i n s t a l l e d on or about 
September 20, 1986, The hot t u b / J a c u z z i i s a b a s i c , unadorned u n i t 
and c l a i m a n t ' s husband had determined t h a t a s e p a r a t e u n i t o f t h i s 
t y p e was s i m p l e r and cheaper t o i n s t a l l than an in-house 
m o d i f i c a t i o n of t h e bathroom and t u b area. The u n i t i s l a r g e 
enough t h a t c l a i m a n t can do e x e r c i s e s i n i t which she cannot do i n 
the b a t h t u b . 

C l a i m a n t ' s s u r g e r y d i d not s u c c e s s f u l l y r e l i e v e her p a i n 
symptoms, and f o l l o w i n g t h e procedure, she began e x p e r i e n c i n g more 
back p a i n as w e l l as new p a i n i n her l e f t l e g . P r i o r t o t h e 
s u r g e r y , c l a i m a n t had used hot t u b t h e r a p y , f o r which she had t o 
d r i v e 30 m i l e s , and a v a r i e t y o f p r e s c r i p t i o n and n o n p r e s c r i p t i o n 
p a i n m e d i c a t i o n s . 

Claimant has hot been d e c l a r e d m e d i c a l l y s t a t i o n a r y , 
P r i o r t o i n s t a l l a t i o n o f t h e hot t u b a t her home, she had been 
going t o a h e a l t h spa f o r hot t u b and e x e r c i s e t r e a t m e n t s t w i c e a 
week, 'Claimant now uses t h e u n i t two t o t h r e e times per day and 
o b t a i n s a p p r o x i m a t e l y two hours l a s t i n g r e l i e f , , Three days a f t e r 
t h e hot t u b was i n s t a l l e d , she was ab l e t o s t o p t a k i n g p r e s c r i p t i o n 
medicine f o r p a i n . Claimant uses the u n i t . f o r r e l i e f o f p a i n and 
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as a forum f o r her e x e r c i s e s , which enable her t o s t r a i g h t e n her 
frame o u t , reduce s t i f f n e s s , and enhance s l e e p . 

The employer denied reimbursement f o r c l a i m a n t ' s hot t u b 
u n i t on February 5, 1987, 

FINDINGS OF ULTIMATE FACT 

Claimant r e q u i r e s a hot t u b u n i t f o r r e l i e f o f her 
c h r o n i c p a i n symptoms, c h r o n i c muscle spasms,-and t o p e r f o r m 
p r e s c r i b e d e x e r c i s e s , 

Claimant r e q u i r e s a hot t u b u n i t due t o her d i s t a n c e from 
o t h e r sources of h y d r o t h e r a p y and her i n t o l e r a n c e t o s t a n d a r d , 
n o n a d d i c t i v e p a i n m e d i c a t i o n s , 

The employer's d e n i a l o f the hot t u b u n i t was is s u e d more 
than 60 days a f t e r t h e u n i t was p r e s c r i b e d , ^ 

CONCLUSIONS OF LAW 
At t h e o u t s e t , we f i n d i t necessary t o c l a r i f y t h e 

i n t e r p r e t a t i o n o f former OAR 436-10-040(7) and i t s a p p l i c a t i o n , 

ORS 656,245 p r o v i d e s : 

"1) For every compensable i n j u r y , t h e 
i n s u r e r or s e l f - i n s u r e d employer s h a l l 
cause t o be p r o v i d e d medical s e r v i c e s f o r 
c o n d i t i o n s r e s u l t i n g from t h e i n j u r y f o r 
such a p e r i o d as t h e n a t u r e o f the i n j u r y 
or t h e process o f re c o v e r y r e q u i r e s , , , " 
TEmphasis s u p p l i e d , ) 

Former OAR 436-10-040(7) (Amended February 1 , 1988, and 
renumbered 436-10-040(8)) p r o v i d e s i n r e l e v a n t p a r t : 

",,, A r t i c l e s such as beds, hot t u b s , 
c h a i r s , j a c u z z i s , and g r a v i t y t r a c t i o n 
d e v i c e s a r e not compensable unless a need 
i s c l e a r l y j u s t i f i e d by a r e p o r t which 
e s t a b l i s h e s t h a t t h e "n a t u r e o f t h e i n j u r y 
and t h e process of re c o v e r y r e q u i r e s " t h a t 
t h e i t e m be f u r n i s h e d . The r e p o r t must s e t 
f o r t h w i t h p a r t i c u l a r i t y why th e p a t i e n t 
r e q u i r e s an i t e m not u s u a l l y c o n s i d e r e d 
necessary i n t h e g r e a t m a j o r i t y o f workers 
w i t h s i m i l a r impairments," (Emphasis 
s u p p l i e d , ) 

As i s e v i d e n t from t h e emphasized p o r t i o n s o f t h e 
s t a t u t o r y p r o v i s i o n and t h e a d m i n i s t r a t i v e r u l e , t h e r u l e seems t o 
i m p l y t h a t the items enumerated are o n l y compensable t o t h e e x t e n t 
t h a t t h e y are c u r a t i v e , . Conversely, the s t a t u t e makes m e d i c a l 
s e r v i c e s compensable so l o n g as the y are reasonable and necessary v 
as a r e s u l t o f the compensable i n j u r y , See e.g. McGarry v. SAIF, 
24' Or App 883 (1 9 7 6 ) , The s t a t u t e does not make t h e d i s t i n c t i o n 
between c u r a t i v e and p a l l i a t i v e s e r v i c e s , but r a t h e r bases 
c o m p e n s a b i l i t y on t h e above-mentioned c r i t e r i o n , 

We do not c o n s i d e r t h e use of the word "and" i n t h e 
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a d m i n i s t r a t i v e r u l e as an a t t e m p t t o c r e a t e a narrower s t a n d a r d f o r 
c o m p e n s a b i l i t y of m e d i c a l s e r v i c e s or a p p l i a n c e s , but r a t h e r 
i n t e n d e d t o i n c o r p o r a t e t h e language used i n 656,245(1) as i s 
evidenced by p l a c i n g t h a t p o r t i o n of the r u l e i n q u o t a t i o n marks, 
A c c o r d i n g l y , we r e j e c t an i n t e r p r e t a t i o n of former 436-10-040(7) 
t h a t would make th e items enumerated w i t h i n the r u l e noncompensable 
i f t h e y are p r e s c r i b e d f o r p a l l i a t i v e purposes, 

S e r v i c e s p r o v i d e d p u r s u a n t t o former OAR 436-10-040(7) 
are compensable, whether t h e y be p a l l i a t i v e or c u r a t i v e , so l o n g as 
t h e y are reasonable and necessary as a r e s u l t of t h e compensable 
i n j u r y , and c l a i m a n t has e s t a b l i s h e d w i t h p a t i c u l a r i t y why she 
needs the s e r v i c e when the m a j o r i t y of workers w i t h s i m i l a r 
i n j u r i e s do riot. T h i s i n t e r p r e t a t i o n i s c o n s i s t e n t w i t h t h e c l e a r 
language of t h e s t a t u t e and the case law t h a t m e d i c a l s e r v i c e s be 
rendered a f t e r t h e m e d i c a l l y s t a t i o n a r y date f o r p a l l i a t i v e as w e l l 
as c u r a t i v e , purposes. See Wetzel v, Goodwin B r o t h e r s , 50 Or App 
101, 108, ( 1 9 8 1 ) . 

To t h e e x t e n t t h a t p r i o r Board d e c i s i o n s can be c o n s t r u e d 
t o r e q u i r e t h a t s e r v i c e s under former OAR 436-10-040(7) be 
c u r a t i v e , those d e c i s i o n s are disavowed. We f u r t h e r s p e c i f i c a l l y 
disavow t h a t p o r t i o n of James Frank, 37 Van N a t t a 1557 (1985) which 
d e c l a r e s t h a t t h e D i r e c t o r ' s r u l e s are not b i n d i n g upon us, but 
r a t h e r g u i d e l i n e s f o r us t o f o l l o w , We are bound by the r u l e s 
promulgated by t h e D i r e c t o r i n s o f a r as t h e y are c o n s i s t e n t w i t h t h e 
Workers' Compensation A c t , and the a u t h o r i t y g r a n t e d the D i r e c t o r 
by t h e A c t , Cf, M i l l e r v. Employment D i v i s i o n , 290 Or 285 ( 1 9 8 0 ) ; 
McPherson v. Employment D i v i s i o n , 285 Or 541, 551 n, 8 ( 1 9 7 9 ) , 

T u r n i n g t o t h e m e r i t s of t h e p r e s e n t case and a p p l y i n g 
the f o r e g o i n g d i s c u s s i o n , c l a i m a n t has e s t a b l i s h e d t h a t she 
r e q u i r e s a hot t u b u n i t as a r e s u l t o f her compensable i n j u r y , 

Both Drs, S i r o u n i a n and Aversano agree t h a t c l a i m a n t ' s 
hot t u b use p r o v i d e s symptomatic r e l i e f . F u r t h e r , Dr, Segur 
r e p o r t e d t h a t a hot t u b u n i t i s e s s e n t i a l f o r c o n t r o l of t h e l a t e 
e f f e c t s o f t h e p o s t - s u r g i c a l s p i n a l impairment, These r e p o r t s 
e s t a b l i s h t h a t a hot t u b u n i t i s reasonable and neccessary 
p a l l i a t i v e c are r e s u l t i n g from c l a i m a n t ' s compensable low back 
i n j u r y , 

I n r e g a r d t o why c l a i m a n t needs a hot t u b u n i t , when t h e 
m a j o r i t y of workers w i t h s i m i l a r impairments do n o t , we are 
persuaded by Dr., Segur's o p i n i o n , . Dr, Segur r e p o r t e d t h a t c l a i m a n t 
s p e c i f i c a l l y r e q u i r e d a hot t u b u n i t due t o her d i s t a n c e from o t h e r 
sources o f h y d r o t h e r a p y and due t o her i n t o l e r a n c e t o s t a n d a r d , 
n o n a d d i c t i v e p a i n m e d i c a t i o n s . We f u r t h e r note t h a t a home hot t u b 
u n i t a l l o w s c l a i m a n t t o p e r f o r m r e h a b i l i t i v e e x e r c i s e s recommended 
by Dr, Segur, I n r e a c h i n g t h i s c o n c l u s i o n , we are aware t h a t 
Dr, S i r o u n i a n i n d i c a t e d t h a t c l a i m a n t was no d i f f e r e n t t h a n o t h e r 
p a t i e n t s who he had t r e a t e d f o r h e r n i a t e d d i s c s , However, we are 
not'persuaded by h i s c o n c l u s o r y s t a t e m e n t , g i v e n i t s l a c k o f 
medical a n a l y s i s , Moe v. C e i l i n g Systems, I n c . , 44 Or App 429 
(1 9 8 4 ) . ' . 

F o l l o w i n g our de novo r e v i e w , we conclude t h a t c l a i m a n t 
has e s t a b l i s h e d t h e , r e q u i r e m e n t s s e t f o r t h i n former OAR 
438-10-040(7), A c c o r d i n g l y , t h e hot t u b u n i t i s compensable. 

I n r e g a r d t o p e n a l t i e s and r e l a t e d a t t o r n e y f e e i s s u e , we 
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adopt t h e c o n c l u s i o n s and rea s o n i n g as s e t f o r t h i n S e c t i o n s B, and 
C, of the "Opinion" p o r t i o n t h e Referee's o r d e r . 

C laimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
rea s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s rendered on 
Board r e v i e w c o n c e r n i n g t h e medical s e r v i c e s i s s u e . Such a f e e i s 
d e f i n e d as an "assessed f e e , " See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) , However, we 
cannot award an assessed f ee unless c l a i m a n t ' s a t t o r n e y f i l e s a 
stateme n t o f s e r v i c e s , See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) , Because no 
sta t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f e e 
s h a l l not be awarded. See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) , 

ORDER 

The Referee's o r d e r dated October 1 3 , 1 9 8 7 i s a f f i r m e d , 

W I L L I A M E . M I L L E R , C l a i m a n t . WCB 8 6 - 1 5 7 9 9 
Ho i 1 i s R a n s o m , ' C l a i m a n t ' s A t t o r n e y M a r c h 2 0 , 1 9 8 9 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and Johnson. 

Claimant r e q u e s t s review of Referee Fink's o r d e r which 
upheld t h e s e l f - i n s u r e d employer's p a r t i a l d e n i a l of. c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r a "contour c h a i r , " On r e v i e w , t h e s o l e 
i s s u e i s c o m p e n s a b i l i t y o f medical s e r v i c e s , We a f f i r m , 

FINDINGS OF FACT 

We adopt t h e Referee's " f i n d i n g s of f a c t " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n , 

The medical evidence does not e s t a b l i s h w i t h 
p a r t i c u l a r i t y how c l a i m a n t ' s c o n d i t i o n d i f f e r s from t h a t of o t h e r 
workers w i t h s i m i l a r impairments such t h a t he r e q u i r e s a "contour 
c h a i r " , when they do n o t , 

CONCLUSIONS OF LAW 

Based on a t o t a l i t y o f the evidence, t h e Referee 
concluded t h a t c l a i m a n t had not met the burden of p r o v i n g t h a t a 
"con t o u r c h a i r " was compensable under former OAR 4 3 6 - 1 0 - 0 4 0 ( 7 ) , We 
agree and add the f o l l o w i n g s u p p l e m e n t a t i o n , 

I n J u d i t h A, Lange, 4 1 Van Na t t a 5 8 0 ( I s s u e d t h i s d a t e ) , 
we h e l d t h a t m e dical s e r v i c e s p r o v i d e d p u r s u a n t t o former OAR 
4 3 6 - 1 0 - 0 4 0 ( 7 ) ( A m e n d e d February 1 , 1 9 8 8 , and renumbered 
4 3 6 - 1 0 - 0 4 0 ( 8 ) ) are compensable even i f the s e r v i c e s p r o v i d e s o l e l y 
p a l l i a t i v e r e l i e f . We found t h a t s e r v i c e s rendered p u r s u a n t t o 
t h a t p r o v i s i o n were compensable, whether t h e y be p a l l i a t i v e or 
c u r a t i v e , so l o n g as t h e y are reasonable and necessary as a r e s u l t 
of t h e compensable i n j u r y , and c l a i m a n t has e s t a b l i s h e d w i t h 
p a r t i c u l a r i t y why she needs the s e r v i c e s when the m a j o r i t y o f 
workers w i t h s i m i l a r impairments do n o t , ld_, A c c o r d i n g l y , 
c l a i m a n t ' s c l a i m f o r a "contour c h a i r " cannot be denied on t h e 
b a s i s t h a t i t p r o v i d e s o n l y p a l l i a t i v e r e l i e f , 

A l t h o u g h c o m p e n s a b i l i t y of c l a i m a n t ' s c l a i m f o r a 
•contour c h a i r " cannot be denied on t h e b a s i s t h a t i t p r o v i d e s o n l y 
p a l l i a t i v e r e l i e f , former OAR 4 3 6 - 1 0 - 0 4 0 ( 7 ) r e q u i r e s c l a i m a n t t o 
a l s o e s t a b l i s h w i t h p a r t i c u l a r i t y why he r e q u i r e s a "contour 
c h a i r " , an i t e m not u s u a l l y c o n s i d e r e d necessary i n the g r e a t 
m a j o r i t y o f workers w i t h s i m i l a r i m p a i r ments, 
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F o l l o w i n g our de novo review o f t h e ev i d e n c e , i n c l u d i n g 
l a y " t e s t i m o n y , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d why he 
r e q u i r e s a "contour c h a i r " , an i t e m n o t c o n s i d e r e d necessary f o r 
t h e m a j o r i t y o f workers w i t h s i m i l a r i m p a i r m e n t s , Dr, M c K i l l o p , 
o r t h o p e d i c surgeon, recommended t he c h a i r and noted t h a t i t would 
h e l p reduce c l a i m a n t ' s p a i n symptoms, Dr, Daack, o r t h o p e d i s t , and 
Mr, Yl ' v i s a k e r , c l a i m a n t ' s p h y s i c a l t h e r a p i s t , a l s o recommend t h e 
c h a i r t o reduce p a i n and c i r c u l a t o r y symptoms. No med i c a l o p i n i o n 
i n t h e r e c o r d g i v e s any re a s o n i n g as t o why c l a i m a n t needs a 
"contour c h a i r " when such an i t e m i s not necessary f o r t h e m a j o r i t y 
of workers w i t h s i m i l a r i m p a i r m e n t s , 

I n l i g h t o f t h e f o r e g o i n g , we conclude t h a t c l a i m a n t has 
not c a r r i e d h i s burden of p r o v i n g t h a t he needs a "contour c h a i r " 
when t h e m a j o r i t y o f workers w i t h s i m i l a r impairments do n o t . See 
Ruby J, Stevens, 39 Van N a t t a 637, 638 (1 9 8 7 ) , A c c o r d i n g l y we 
conclude t h a t t h e "contour c h a i r " i s not compensable, 

ORDER 

The Referee's o r d e r of August 19, 1987 i s a f f i r m e d , A 
c l i e n t - p a i d f e e , n o t t o exceed $150, i s approved. 

SHARON S. RAGER, C l a i m a n t WCB 8 5 - 1 1 5 3 2 
M a r t i n J . McKeown, C l a i m a n t ' s A t t o r n e y M a r c h 2 0 , 1 9 8 9 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

I t has come t o our a t t e n t i o n t h a t our Order on Review, 
iss u e d t h i s d a t e , c o n t a i n s some c l e r i c a l e r r o r s . To c o r r e c t these 
o v e r s i g h t s , our p r i o r o rder i s withdrawn and r e p l a c e d w i t h t h e 
f o l l o w i n g o r d e r . 

The i n s u r e r r e q u e s t s review o f Referee Q u i l l i n a n ' s o r d e r 
t h a t s e t a s i d e i t s p a r t i a l d e n i a l of a spa or w h i r l p o o l . On 
re v i e w , t h e is s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t he Referee's f i n d i n g s of f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s p h y s i c a l d i s c o m f o r t responds w e l l t o 
c h i r o p r a c t i c t r e a t m e n t , i n c l u d i n g a regimen o f s p e c i f i c s p i n a l 
a d j u s t m e n t s , m y o f a s c i a l t r i g g e r p o i n t t h e r a p y , p u l s e d u l t r a s o u n d , 
p o s i t i v e g a l v a n i c s t i m u l a t i o n , m o i s t h y d r o t h e r a p y and t h e use o f 
p r e s c r i b e d e x e r c i s e s . This t r e a t m e n t i s e f f e c t i v e i n r e l i e v i n g 
her c h r o n i c p a i n , a l l o w i n g her t o remain a c t i v e l y employed and 
f u n c t i o n on a d a i l y b a s i s . 

CONCLUSIONS OF LAW 

. . The. Referee concluded t h a t c l a i m a n t had e s t a b l i s h e d t h e 
c o m p e n s a b i l i t y of the. hot t u b s i n c e Dr. Ray's r e p o r t s a d e q u a t e l y 
j u s t i f i e d the purchase of f u r n i t u r e not u s u a l l y c o n s i d e r e d 
necessary. We d i s a g r e e . 

ORS 656.245 s t a t e s t h a t : 

" [ f ] o r every compensable i n j u r y ; t h e 
i n s u r e r or the s e l f - i n s u r e d employer s h a l l 
cause t o be p r o v i d e d medical s e r v i c e s f o r 
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c o n d i t i o n s r e s u l t i n g from t he i n j u r y f o r 
such p e r i o d as the n a t u r e of the i n j u r y or 
the process of the r e c o v e r y r e q u i r e s . . . " 
OAR 436-10-040(7) (Amended February 1, 1988, and 

renumbered 436-10-040(8)) enumerates s p e c i f i c m e d i c a l s e r v i c e s 
which s h a l l be p r o v i d e d f o r every compensable i n j u r y . I t p r o v i d e s 
t h a t : 

". . . hot tubs [and] j a c u z z i s . . . a r e 
not compensable unless a need i s c l e a r l y 
j u s t i f i e d by a r e p o r t which e s t a b l i s h e s 
t h a t the " n a t u r e of the i n j u r y and t h e 
process of r e c o v e r y r e q u i r e s " t h a t t he i t e m 
be f u r n i s h e d . The r e p o r t must s e t f o r t h 
w i t h p a r t i c u l a r i t y why the p a t i e n t r e q u i r e s 
an i t e m not u s u a l l y c o n s i d e r e d necessary i n 
the g r e a t m a j o r i t y of workers w i t h s i m i l a r 
i mpairments." 

S e r v i c e s p r o v i d e d pursuant t o former OAR 436-10-040(7) 
are compensable, whether they be p a l l i a t i v e or c u r a t i v e , so long as 
they are reasonable and necessary as a r e s u l t of t h e compensable 
i n j u r y , and c l a i m a n t has e s t a b l i s h e d w i t h p a r t i c u l a r i t y why she 
needs the s e r v i c e when the m a j o r i t y of workers w i t h s i m i l a r 
i n j u r i e s do n o t . J u d i t h A. Lange, 41 Van N a t t a 580 ( I s s u e d t h i s 
d a t e ) . 

I n the p r e s e n t case, Dr. Ray, c l a i m a n t ' s t r e a t i n g 
c h i r o p r a c t o r , had t r e a t e d c l a i m a n t w i t h s p e c i f i c c h i r o p r a c t i c 
s p i n a l a d j u s t m e n t s , m y o f a s c i a l t r i g g e r p o i n t t h e r a p y , u l t r a s o u n d , 
c r y o t h e r a p y , o r t h o p e d i c s u p p o r t and p r e s c r i b e d e x e r c i s e . A l t h o u g h 
t h e t r e a t m e n t s had been q u i t e e f f e c t i v e i n r e d u c i n g the i n t e n s i t y , 
d u r a t i o n , s e v e r i t y and frequency of c l a i m a n t ' s c h r o n i c p a i n , i t had 
not been e l i m i n a t e d . T h e r e f o r e , Dr. Ray p r e s c r i b e d a f u l l - s i z e 
J a c u z z i w h i r l p o o l . 

Dr. Ray b e l i e v e d t h a t t he $4,000 home hot t u b u n i t was 
q u i t e j u s t i f i e d s i n c e : (1) w h i r l p o o l type a p p l i c a t i o n s of mo i s t 
heat are f a r more e f f e c t i v e than a simple t u b bath or h e a t i n g pad; 
(2) c l a i m a n t l i v e d almost 25 m i l e s from the n e a r e s t c i t y t h a t would 
have p u b l i c hot t u b f a c i l i t i e s ; and (3) c l a i m a n t ' s modesty c r e a t e d 
a r e l u c t a n c e t o f r e q u e n t such p u b l i c b a t h i n g f a c i l i t i e s . He 
b e l i e v e d t h a t the t h e r a p y was necessary so t h a t c l a i m a n t ' s c h r o n i c 
muscular spasms and p a i n were reduced p r i o r t o her r e t i r i n g f o r the 
e v e n i n g , t h e r e b y a l l o w i n g her t o s l e e p more f u l l y and w i t h l e s s 
p a i n . 

A l t h o u g h c l a i m a n t has shown t h a t a hot t u b would p r o v i d e 
e f f e c t i v e p a l l i a t i v e t r e a t m e n t f o r her p a i n syndrome, she has not 
shown w i t h p a r t i c u l a r i t y why she needs the s e r v i c e when the 
m a j o r i t y of workers w i t h s i m i l a r i n j u r i e s do n o t . Dr. Ray 
r e p e a t e d l y s t a t e d t h a t h i s v a r i o u s c h i r o p r a c t i c t r e a t m e n t s were 
q u i t e e f f e c t i v e i n c o n t r o l l i n g c l a i m a n t ' s p a i n syndrome. I n f a c t , 
i t i s u n d i s p u t e d t h a t c h i r o p r a c t i c t r e a t m e n t s have p r o v i d e d 
c l a i m a n t w i t h e f f e c t i v e , s h o r t - t e r m r e l i e f . T h e r e f o r e , c l a i m a n t 
has not shown a s p e c i a l need f o r the hot tub due t o any 
i n e f f e c t i v e n e s s of t r a d i t i o n a l p a l l i a t i v e medical t r e a t m e n t . 
N e i t h e r do we b e l i e v e t h a t her modesty or 25 m i l e d i s t a n c e from 
p u b l i c hot tub f a c i l i t i e s prove c l a i m a n t ' s e n t i t l e m e n t t o an i t e m 
not u s u a l l y c o n s i d e r e d necessary i n the g r e a t m a j o r i t y of workers 
w i t h s i m i l a r impairments. 
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F o l l o w i n g our de novo r e v i e w , we conclude t h a t c l a i m a n t 
has not met the minimum re q u i r e m e n t s s e t f o r t h i n former OAR 
438-10-040(7). A c c o r d i n g l y , the hot t u b u n i t i s not compensable. 

The Referee's order dated August 12, 1987, as 
r e c o n s i d e r e d October 22, 1987, i s r e v e r s e d . The i n s u r e r ' s p a r t i a l 
d e n i a l of a spa or w h i r l p o o l i s r e i n s t a t e d and upheld. 

Reviewed by Board Members Johnson and C r i d e r , 

The i n s u r e r r e q u e s t s review of Referee Seymour's o r d e r 
t h a t s e t a s i d e i t s d e n i a l of c l a i m a n t ' s medical s e r v i c e s c l a i m f o r 
reimbursement f o r the purchase and i n s t a l l a t i o n of a hot t u b f o r 
c l a i m a n t ' s l e f t knee c o n d i t i o n , The i s s u e on review i s 
c o m p e n s a b i l i t y of m e d i c a l s e r v i c e s . We r e v e r s e . 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s l e f t knee 
i n 1985, Dr, Paluska performed r e c o n s t r u c t i v e s u r g e r y on t h e 
knee, T h e r e a f t e r , c l a i m a n t r e c e i v e d p h y s i c a l t h e r a p y , i n c l u d i n g 
h y d r o t h e r a p y and hot packs. 

Claimant o b t a i n e d a p r e s c r i p t i o n from Dr, Paluska on 
January 8, 1986, f o r the hot t u b , The p r e s c r i p t i o n s t a t e s "Hot 
Tub-for knee r e h a b i l i t a t i o n , " Claimant's a t t o r n e y requested from 
Dr, Paluska a r e p o r t d i s c u s s i n g how the r e c o v e r y process and t h e 
p a r t i c u l a r i n j u r i e s s u f f e r e d by c l a i m a n t r e q u i r e a hot t u b . The 
request s p e c i f i c a l l y asked Dr, Paluska how c l a i m a n t ' s knee 
c o n d i t i o n was d i f f e r e n t and more severe than the u s u a l knee i n j u r y 

C l a i m a n t ' s a t t o r n e y r e c e i v e d t h i s r e p l y from Dr, Paluska 

"Mr, Schumacher s u s t a i n e d a v e r y s e r i o u s 
i n j u r y t o h i s knee r e q u i r i n g m a j or, 
l i g a m e n t o u s , knee r e c o n s t r u c t i o n . 

The r e q u i r e d s u r g e r y r e q u i r e s c o n s i d e r a b l e 
and l o n g term p h y s i c a l r e h a b i l i t a t i o n , 

" I recommended a hot t u b t o a i d i n h i s 
r e h a b i l i t a t i v e process s i n c e i t was going 
t o be a l o n g l a s t i n g one. 
" I t i s my i m p r e s s i o n t h a t i t would be 
reasonable t h a t a p o r t i o n of th,e c o s t c o u l d 
be m e d i c a l l y deducted, 

" I am not so n a i v e as t o t h i n k t h a t the 
e n t i r e c o s t of the hot t u b p l u s 
i n s t a l l a t i o n would be t o t a l l y w r i t t e n o f f 

ORDER 

MARK S. SCHUMACHER, C l a i m a n t 
F r a n c e s c o n i & C a s h , C l a i m a n t ' s A t t o r n e y s 
G a r r e t t , e t a l . , D e f e n s e A t t o r n e y s 

WCB 8 6 - 1 1 5 9 9 
M a r c h 2 0 , 1 9 8 9 
O r d e r on R e v i e w 

FINDINGS OF FACT 

.' as a medical expense," 

Claimant telephoned t h e i n s u r e r ' s c l a i m s r e p r e s e n t a t i v e 
a f t e r o b t a i n i n g the p r e s c r i p t i o n and asked i f the hot t u b would be 
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p r o v i d e d . The c l a i m s r e p r e s e n t a t i v e i n d i c a t e d he would respond 
l a t e r , but never d i d so. Claimant bought t he hot t u b w i t h h i s own 
f u n d s , 

Claimant spoke w i t h t h e i n s u r e r ' s new c l a i m s 
r e p r e s e n t a t i v e t h e r e a f t e r and was t o l d he would need t o submit t h e 
p r e s c r i p t i o n and a l l i n f o r m a t i o n i n w r i t i n g , On August 7, 1986, 
c l a i m a n t sent the p r e s c r i p t i o n t o the i n s u r e r and requested 
reimbursement i n t h e amount of $3,500, The c l a i m was de n i e d , 

ULTIMATE FINDINGS OF FACT 

Dr, Paluska's r e p o r t d i d not c l e a r l y j u s t i f y , w i t h 
p a r t i c u l a r i t y , t h a t t h e hot t u b was r e q u i r e d as a r e s u l t o f 
c l a i m a n t ' s i n j u r y and process of h i s r e c o v e r y . 

The purchase of a hot t u b f o r c l a i m a n t ' s p e r s o n a l use i s 
not reasonable and necessary medical t r e a t m e n t , 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t Dr. Paluska's r e p o r t 
s a t i s f i e d t h e req u i r e m e n t s of OAR 436-10-040 ( 7 ) , We d i s a g r e e , 

Former OAR 436-10-040(7) (Amended February 1, 1988, and 
renumbered 436-10-040(8) s t a t e s , i n p a r t : 

" F u r n i t u r e i s not a.medical s e r v i c e , 
A r t i c l e s such as beds, hot t u b s , c h a i r s , 
j a c u z z i s , and g r a v i t y t r a c t i o n d e v i c e s are 
not compensable unless a need i s c l e a r l y 
j u s t i f i e d by a r e p o r t which e s t a b l i s h e s 

; t h a t the 'nature of the i n j u r y and t h e 
process o f r e c o v e r y r e q u i r e s ' t h a t t h e i t e m 
be f u r n i s h e d , The r e p o r t must s e t f o r t h 
w i t h p a r t i c u l a r i t y why the p a t i e n t r e q u i r e s 
an i t e m not u s u a l l y c o n s i d e r e d necessary i n 
th e g r e a t m a j o r i t y o f workers w i t h s i m i l a r 
i mpairments," 
We have c o n s t r u e d t he words " w i t h p a r t i c u l a r i t y " i n t h i s 

r u l e r a t h e r s t r i c t l y . See Ruby J. Stevens, 39 Van N a t t a 637 
( 1 9 8 7 ) ( r e c l i n i n g c h a i r ) ; James R, Frank, 37 Van N a t t a 1555 
( 1 9 8 5 ) ( w a t e r b e d ) ; compare, Janet E, Long, 39 Van N a t t a 819 (1987) 
( j a c u z z i and r e c l i n e r c h a i r ) . We f i n d the p r e s c r i p t i o n i n t h i s 
case t o be f a r from t h a t l e v e l o f p a r t i c u l a r i t y we r e q u i r e d i n 
James R, Frank, supra, where the t r e a t i n g p h y s i c i a n i s s u e d a 
r e p o r t . Here, t h e r e i s a p r e s c r i p t i o n from Dr, Paluska c o n t a i n i n g 
the "words "Hot Tub-for knee r e h a b i l i t a t i o n " , and a b r i e f r e p o r t 
t h a t i n d i c a t e s o n l y t h a t Dr. Paluska would somehow have c l a i m a n t 
and t h e i n s u r e r share t he c o s t of the hot t u b . The o t h e r m edical 
evidence i n the r e c o r d c o n s i s t s o f r e p o r t s from Drs, Becker and 
Fry, Those r e p o r t s r e b u t c l a i m a n t ' s c o n t e n t i o n t h a t he r e q u i r e s 
t h e hot tub i n o rder t o r e h a b i l i t a t e h i s knee, We f i n d t h e r e i s a 
f a i l u r e of p r o o f as r e q u i r e d by the c i t e d r u l e , 

; ORDER 

The Referee's order dated October. 26, 1987, i s 
r e v e r s e d . T h e ' i n s u r e r ' s d e n i a l i s r e i n s t a t e d and uphe l d , A 
c l i e n t - p a i d f e e , n o t t o exceed $625, i s approved, 
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KENNETH L . P E R K I N S , C l a i m a n t Own M o t i o n 8 9 - 0 1 1 5 M 
S A I F C o r p , I n s u r a n c e C a r r i e r M a r c h 2 1 , 1 9 8 9 

Own M o t i o n O r d e r 
SAIF C o r p o r a t i o n has s u b m i t t e d t o the Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d worsening of h i s August 22, 1979 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
accepted r e s p o n s i b i l i t y f o r t h e proposed s u r g e r y , but opposes 
reopening of t h i s c l a i m f o r the payment of temporary d i s a b i l i t y 
b e n e f i t s as i t contends t h a t c l a i m a n t has not been a member o f the 
work f o r c e s i n c e 1986. 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening of a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y 
compensation commencing from the time t h e worker i s a c t u a l l y 
h o s p i t a l i z e d or undergoes o u t p a t i e n t s u r g e r y . Surgery has been 
recommended f o r c l a i m a n t ' s compensable c o n d i t i o n and c l a i m a n t may 
be e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s d u r i n g h i s r e c o v e r y . 
Claimant does not d i s p u t e SAIF's c o n t e n t i o n t h a t he has not been 
r e g u l a r l y employed s i n c e 1986. However, p e r i o d i c a l l y c l a i m a n t has 
been on d i s a b i l i t y s t a t u s because of h i s p h y s i c a l and mental 
c o n d i t i o n s . Claimant has i n d i c a t e d t h a t he i s c u r r e n t l y signed up 
w i t h the j o b counsel i n Medford i n an e f f o r t t o f i n d work. We 
conclude c l a i m a n t has not permanently removed h i m s e l f from the 
work f o r c e . Claimant i s e n t i t l e d t o compensation f o r temporary 
d i s a b i l i t y b e n e f i t s d u r i n g h i s r e c o v e r y p e r i o d . Chapel o f 
Memories v. D a v i s , 91 Or App 232 (1988). 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h temporary 
d i s a b i l i t y b e n e f i t s t o commence the date he i s h o s p i t a l i z e d f o r 
the recommended s u r g e r y and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o 
h i s r e g u l a r work a t h i s r e g u l a r wage or i s m e d i c a l l y s t a t i o n a r y , 
whichever i s e a r l i e r . Reimbursement from the Reopened Claims 
Reserve i s a u t h o r i z e d t o the e x t e n t a l l o w e d under ORS 656.625 and 
OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , the c l a i m s h a l l be c l o s e d 
by the i n s u r e r pursuant t o OAR 438-12-055. 

IT IS SO ORDERED. 

W I L L I A M W I L D E R , C l a i m a n t Own M o t i o n 8 9 - 0 0 4 1 M 
P e t e r 0. H a n s e n , C I a i m a n t 1 s A t t o r n e y M a r c h 2 1 , 1 9 8 9 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s Own M o t i o n O r d e r 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m 
f o r an a l l e g e d worsening of h i s March 3 1 , 1975 i n d u s t r i a l i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r has 
accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s r e c e n t low back s u r g e r y , 
but oppose reopening of t h i s c l a i m f o r t h e payment o f temporary, 
d i s a b i l i t y b e n e f i t s as i t contends c l a i m a n t has removed h i m s e l f 
from the work f o r c e . 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , .we may e x e r c i s e our "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a worsening of a 
compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Claimant 
r e c e n t l y r e q u i r e d s u r g e r y f o r . h i s compensable c o n d i t i o n . However, 
the evidence i s c l e a r t h a t c l a i m a n t has not been g a i n f u l l y 
employed f o r many years and has not looked f o r work or cooperated 
f u l l y w i t h v o c a t i o n a l e f f o r t s . He contends he i s e n t i t l e d t o 
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t e m p o r a r y d i s a b i l i t y b e n e f i t s because he has n o t v o l u n t a r i l y 
removed h i m s e l f f r o m t h e work f o r c e , i m p l y i n g t h a t h i s c o m p e n s a b l e 
c o n d i t i o n r e n d e r s h i m d i s a b l e d f r o m w o r k . R o l a n d L. Dawkins v . 
P a c i f i c M o t o r T r u c k i n g , 91 Or App 562 ( 1 9 8 8 ) , i n d i c a t e s t h a t an 
i n v o l u n t a r y r e m o v a l f r o m t h e work f o r c e due t o t h e r e s i d u a l s o f 
t h e c o m p e n s a b l e c o n d i t i o n no l e s s t h a n v o l u n t a r y r e m o v a l means 
t h a t t h e w o r k e r i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s 
d u r i n g h i s r e c o v e r y p e r i o d . See a l s o C u t r i g h t v. W e y e r h a e u s e r 
Company, 299 Or 290 ( 1 9 8 5 ) . We c o n c l u d e c l a i m a n t i s h o t e n t i t l e d 
t o c o m p e n s a t i o n f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s d u r i n g h i s 
r e c o v e r y f r o m t h e r e c e n t s u r g e r y . The r e q u e s t f o r own m o t i o n 
r e l i e f i s h e r e b y d e n i e d . 

I T I S SO ORDERED. , 

CARL W. CRAIN, Claimant ' WCB 86-05256 
Peter 0. Hansen, Claimant's Attorney March 23, 1989 
Roberts, e t a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members J o h n s o n and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
G a l t o n ' s o r d e r w h i c h : ( 1 ) g r a n t e d c l a i m a n t p e r m a n e n t t o t a l 
d i s a b i l i t y ; ( 2 ) a f f i r m e d a D e t e r m i n a t i o n O r d e r award o f t e m p o r a r y 
d i s a b i l i t y ; and ( 3 ) a s s e s s e d a 25 p e r c e n t p e n a l t y f o r an 
u n r e a s o n a b l e l a t e payment o f t e m p o r a r y d i s a b i l i t y . I n h i s b r i e f , 
c l a i m a n t o b j e c t s t o t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
a l l o w e d t h e i n s u r e r t o o f f s e t c l a i m a n t ' s p e r m a n e n t p a r t i a l 
d i s a b i l i t y p a yments a g a i n s t t h e p e r m a n e n t t o t a l d i s a b i l i t y 
b e n e f i t s g r a n t e d . On r e v i e w , t h e i s s u e s a r e p e r m a n e n t t o t a l 
d i s a b i l i t y , t e m p o r a r y t o t a l d i s a b i l i t y , p e n a l t i e s , and o f f s e t , we 
a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s , w i t h t h e f o l l o w i n g 
a d d i t i o n s . 

On May 2 1 , 1984, c l a i m a n t s t r a i n e d h i s back w h i l e 
a t t e m p t i n g o v e r h e a d work as a m e c h a n i c . As a r e s u l t , c l a i m a n t 
f i l e d a c l a i m f o r an i n j u r e d b a c k . 

On June 6, 1984, Dr. R i t c h y d i a g n o s e d c l a i m a n t ' s 
c o n d i t i o n a s : ( 1 ) l u m b o s a c r a l s t r a i n ; and ( 2 ) p o s s i b l e a o r t i c 
a n e u r y s m . The d i a g n o s i s o f a o r t i c aneurysm was based upon 
d i a g n o s t i c x - r a y s t a k e n f o r t h e l o w back i n j u r y . Because t h e 
aneurysm was c o n s i d e r e d l i f e t h r e a t e n i n g , c l a i m a n t u n d e r w e n t 
i m m e d i a t e s u r g e r y t o r e p a i r i t . S u bsequent m u l t i p l e s u r g e r i e s and 
c o m p l i c a t i o n s f o l l o w e d , w h i c h p r e c l u d e d m e d i c a l t r e a t m e n t f o r h i s 
l o w b a c k . 

On A u g u s t 2 0, 1984, t h e i n s u r e r r e c l a s s i f i e d c l a i m a n t ' s 
a c c e p t e d o r i g i n a l i n j u r y f r o m n o n d i s a b l i n g t o d i s a b l i n g . 
T e m p o r a r y t o t a l d i s a b i l i t y was p a i d f r o m May 25, 1984 t h r o u g h 
A u g u s t 20, 1985. 

By F e b r u a r y 1985, c l a i m a n t had c o m p l e t e l y r e c o v e r e d f r o m 
h i s v a s c u l a r p r o b l e m s . T h e r e r e m a i n e d no s i g n i f i c a n t r e s i d u a l 
d i s a b i l i t y due t o t h a t c o n d i t i o n . 

On F e b r u a r y 14, 1985, Dr. K u l l b e r g made an a d d i t i o n a l 
d i a g n o s i s o f c h r o n i c i m p i n g e m e n t syndrome o f c l a i m a n t ' s l e f t 
s h o u l d e r . T h i s c o n d i t i o n d i d n o t r e s u l t i n any s i g n i f i c a n t l o s s 
o f e a r n i n g c a p a c i t y . -589-



ULTIMATE FINDINGS OF FACT 

The i n s u r e r d i d n o t a c c e p t c l a i m a n t ' s a o r t i c a n e u r y s m , 
and r e s u l t i n g m e d i c a l c a r e . 

C l a i m a n t ' s a o r t i c a n e u r y s m i s n o t c a u s a l l y r e l a t e d t o t o 
t h e c o m p e n s a b l e l o w back i n j u r y o f May 2 1 , 1984. 

C l a i m a n t ' s a o r t i c a n e urysm s u r g e r y was n o t p e r f o r m e d as 
a r e q u i r e d p r e l i m i n a r y p r o c e d u r e , o r an i n t e g r a l p a r t o f t r e a t m e n t 
f o r t h e c o m p e n s a b l e l o w back i n j u r y . 

C l a i m a n t ' s l e f t s h o u l d e r d i s a b i l i t y was a c o n s e q u e n c e o f 
a p r e e x i s t i n g c o n d i t i o n , and u n r e l a t e d t o t h e c o m p e n s a b l e l o w back 
i n j u r y . 

C l a i m a n t ' s c e r v i c a l back c o n d i t i o n was a r e s u l t o f an 
i n j u r y , w h i c h o c c u r r e d w h i l e he was engaged i n a v o c a t i o n a l 
r e h a b i l i t a t i o n p r o g r a m . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t had no p h y s i c a l 
i m p a i r m e n t r e s u l t i n g f r o m t h e c e r v i c a l back i n j u r y . 

As a r e s u l t h i s c o m p e n s a b l e l o w back i n j u r y , p r e e x i s t i n g 
d i s a b i l i t i e s , and n o n m e d i c a l f a c t o r s , c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y . i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g g a i n f u l and 
s u i t a b l e e m p l o y m e n t . 

C o n s i d e r i n g t h e e x t e n t o f h i s p h y s i c a l i n c a p a c i t y and 
h i s n o n m e d i c a l f a c t o r s , i t was f u t i l e f o r c l a i m a n t t o seek r e g u l a r 
g a i n f u l e m p l o y m e n t . 

CONCLUSIONS OF LAW 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e f o u n d c l a i m a n t p e r m a n e n t l y t o t a l l y d i s a b l e d 
on two s e p a r a t e g r o u n d s . The; f i r s t , based upon m e d i c a l f a c t o r s 
a l o n e ; and t h e s e c o n d , based upon a c o m b i n a t i o n o f m e d i c a l and 
n o n m e d i c a l f a c t o r s , o t h e r w i s e known as t h e " o d d - l o t " t h e o r y . I n 
f i n d i n g c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s a b l e d based on 
p h y s i c a l i n c a p a c i t y , t h e R e f e r e e t o o k i n t o a c c o u n t n o t o n l y 
c l a i m a n t ' s c o m p e n s a b l e l o w back i n j u r y , b u t a l s o an a o r t i c 
a n eurysm c o n d i t i o n which,was d i s c o v e r e d d u r i n g t r e a t m e n t f o r t h e 
low b a c k . The R e f e r e e p r e m i s e d t h i s c o n c l u s i o n upon t h r e e 
t h e o r i e s : ( 1 ) t h e i n s u r e r had s p e c i f i c a l l y a c c e p t e d c l a i m a n t ' s 
a o r t i c a n e u r y s m ; ( 2 ) t h e m e d i c a l e v i d e n c e e s t a b l i s h e d t h a t t h e 
May 2 1 , 1984, i n j u r y c a u s e d c l a i m a n t ' s aneurysm " t o p r o d u c e 
symptoms and l o s s o f e a r n i n g c a p a c i t y where none e x i s t e d b e f o r e ; " 
and ( 3 ) t h e m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s a n eurysm was r e q u i r e d 
p r e l i m i n a r y p r o c e d u r e n e c e s s i t a t e d by t h e co m p e n s a b l e i n j u r y . 

We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . B u t we base o u r c o n c l u s i o n s o l e l y on t h e 
c o m b i n a t i o n o f m e d i c a l and .nonmedical f a c t o r s . I n so h o l d i n g , we 
r e j e c t t h e R e f e r e e ' s a n a l y s i s w h i c h f i n d s c l a i m a n t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d based upon m e d i c a l f a c t o r s a l o n e . I n t h i s 
r e g a r d , we . s p e c i f i c a l l y d i s a g r e e w i t h t h e R e f e r e e ' s i n c l u s i o n o f 
c l a i m a n t ' s a o r t i c a n e urysm i n h i s a s s e s s m e n t o f p e r m a n e n t t o t a l 
d i s a b i l i t y . 
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C o m p e n s a b i l i t y o f c l a i m a n t ' s a o r t i c aneurysm f o r p u r p o s e s o f 
r a t i n g p e r m a n e n t d i s a b i l i t y - ! 

An i n s u r e r ' s a c c e p t a n c e o f a c l a i m i n c l u d e s o n l y t h o s e 
i n j u r i e s o r c o n d i t i o n s s p e c i f i c a l l y a c c e p t e d i n w r i t i n g p u r s u a n t 
t o ORS 6 5 6 . 2 6 2 ( 6 ) . I f an i n s u r e r s p e c i f i c a l l y a c c e p t s i n w r i t i n g 
o n l y one o f s e v e r a l c o n d i t i o n s o r i n j u r i e s encompassed by a s i n g l e 
c l a i m , t h e i n s u r e r has n o t " s p e c i f i c a l l y " o r " o f f i c i a l l y " a c c e p t e d 
t h e o t h e r c o n d i t i o n s a l l e g e d l y r e l a t e d t o t h e a c c e p t e d p a r t o f t h e 
c l a i m . The i n s u r e r ' s k n o w l e d g e o r n o t i c e o f a c o n d i t i o n i s n o t a 
s u b s t i t u t e f o r a s p e c i f i c w r i t t e n a c c e p t a n c e as d e f i n e d by Bauman 
v. SAIF, 295 Or 788 ( 1 9 8 3 ) . An i n s u r e r ' s f a i l u r e t o r e s p o n d t o a 
c l a i m o r one a s p e c t o f a c l a i m i s n e i t h e r a c c e p t a n c e n o r d e n i a l . 
S i l e n c e i s n e u t r a l . J o h n s o n v. S p e c t r a P h y s i c s , 303 Or 49, 55-58 
( 1 9 8 7 ) ; See G e o r g i a - P a c i f i c v. P i w o w a r , 305 Or 494 ( 1 9 8 8 ) . 

.The R e f e r e e f o u n d c l a i m a n t ' s a o r t i c a neurysm c o m p e n s a b l e 
because he c o n c l u d e d t h e r e had been an i m p l i c i t a c c e p t a n c e by t h e 
c a r r i e r , when t h e c a r r i e r r e d e s i g n a t e d c l a i m a n t ' s l o w back i n j u r y 
c l a i m f r o m n o n d i s a b l i n g t o d i s a b l i n g . However, t h e a c t o f 
r e d e s i g n a t i o n , w i t h o u t more, can n o t c o n v e r t t h e c a r r i e r ' s s i l e n c e 
i n t o an a f f i r m a t i v e a c t o f a c c e p t a n c e . 

Even a s s u m i n g s i g n i f i c a n c e s h o u l d be a t t r i b u t e d t o t h e 
c a r r i e r ' s r e c l a s s i f i c a t i o n o f t h e c l a i m , i t i s by no means c e r t a i n 
t h a t t h e d i s c o v e r y o f t h e a o r t i c a neurysm was t h e c a t a l y s t . I t i s 
e q u a l l y p l a u s i b l e t h a t t h e i n s u r e r was m o t i v a t e d by o t h e r f a c t o r s 
i n c l a s s i f y i n g t h e c l a i m . For e x a m p l e , as e a r l y as May 29, 1984, 
a week b e f o r e t h e a n eurysm was d i s c o v e r e d and months b e f o r e t h e 
c l a i m was r e c l a s s i f i e d , t h e t r e a t i n g p h y s i c i a n o r d e r e d t i m e l o s s 
f o r t h e back c o n d i t i o n . The t i m e l o s s a u t h o r i z a t i o n made t h i s a 
d i s a b l i n g c l a i m . V i e w e d i n - t h i s l i g h t , t h e i n s u r e r r e s p o n d e d 
a p p r o p r i a t e l y by r e c l a s s i f y i n g t h e c l a i m . However, r e g a r d l e s s o f 
u n d e r l y i n g i n t e n t i o n s , a c c e p t a n c e s must be d e t e r m i n e d f o r m t h e 
f a c e o f t h e document, and n o t on s p e c u l a t i o n a b o u t i n t e n t . 

On no o c c a s i o n d i d t h e c a r r i e r s p e c i f i c a l l y i n w r i t i n g 
a c c e p t t h e a o r t i c a n e u rysm. The o n l y e v i d e n c e f o u n d i n t h e r e c o r d 
b e a r i n g on t h i s i s s u e i s an i n s u r e r ' s r e p o r t (Form 1 5 0 2 ) , d a t e d 
A u g u s t 20, 1984. However, t h i s r e p o r t i s n o t h i n g more t h a n a 
r e p o r t t o t h e W o r k e r s ' C o m p e n s a t i o n D i v i s i o n c o n c e r n i n g t h e 
c u r r e n t s t a t u s o f t h e c l a i m . I t i s n o t a n o t i f i c a t i o n t o t h e 
c l a i m a n t t h a t t h e c l a i m i s a c c e p t e d o r d e n i e d . The C o u r t o f 
A p p e a l s has s p e c i f i c a l l y h e l d t h a t t h e i n f o r m a t i o n c o n t a i n e d on 
t h e Form 1502 i s n o t an o f f i c i a l n o t i c e o f a c c e p t a n c e . EBI 
I n s u r a n c e Company v. CNA I n s u r a n c e , 95 Or App 448 ( March 8, 
1 9 8 9 ) . T h e r e f o r e , we f i n d t h a t t h e i n s u r e r d i d n o t a c c e p t 
c l a i m a n t ' s a o r t i c a neurysm c o n d i t i o n , and t h u s , i s n o t bound by 
t h e d i c t a t e s o f Bauman. J o h n s o n , s u p r a , 303 Or a t 55. 

Because o f o u r h o l d i n g a b ove, we p r o c e e d t o e x amine 
w h e t h e r , i n f a c t , t h e a o r t i c c o n d i t i o n was c a u s a l l y r e l a t e d t o t h e 
May 2 1 , 1984, low back i n j u r y . We c o n c l u d e t h a t i t was n o t . 
Dr. R i t c h y ' s c h e c k - t h e - b o x r e s p o n s e i s i n a d e q u a t e , t o c o n v i n c i n g l y 
e s t a b l i s h a c a u s a l r e l a t i o n s h i p . No o t h e r p h y s i c i a n s u g g e s t s s u c h 
a r e l a t i o n s h i p . T h e r e f o r e , i f any c o n c l u s i o n can be r e a c h e d b a s e d 
on t h e m e d i c a l r e c o r d , i t i s t h a t t h e r e i s no c a u s a l r e l a t i o n s h i p . 

I n e s sence t h e n , t h e R e f e r e e makes a f i n d i n g o f 
c o m p e n s a b i l i t y based upon a c h r o n o l o g i c a l sequence o f e v e n t s . He 
as much as says t h a t because t h e c o n d i t i o n , i t s symptoms, and need 
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f o r t r e a t m e n t a r o s e a f t e r t h e i n d u s t r i a l i n j u r y , t h e r e must be a 
r e l a t i o n s h i p . However, t h e e s t a b l i s h m e n t o f c a u s a t i o n based on a 
c h r o n o l o g i c a l a p p r o a c h i s d i s f a v o r e d u n l e s s a l l o t h e r e x p l a n a t i o n s 
have been e l i m i n a t e d . Bradshaw v. SAIF, 69 Or App 587, 587-589 
( 1 9 8 4 ) . We w i l l n o t make an i n f e r e n c e o f c a u s a t i o n based upon 
t i m i n g where t h e m e d i c a l e v i d e n c e f a i l s t o do so. Edwards v . 
SAIF, 30 Or App 2 1 , 24 ( 1 9 7 7 ) . 

For s i m i l a r r e a s o n s , we a l s o r e j e c t t h e R e f e r e e ' s 
r e l i a n c e on t h e " r e q u i r e d p r e l i m i n a r y p r o c e d u r e " t h e o r y as a p p l i e d 
i n W i l l i a m s v. G a t e s , McDonald & Co., 300 Or 278, 281-282 ( 1 9 8 5 ) . 
T h e r e i s no m e d i c a l e v i d e n c e w h i c h i n d i c a t e s t h a t c l a i m a n t ' s 
a n e urysm s u r g e r y was an i n t e g r a l p a r t o f t h e t r e a t m e n t p l a n f o r 
t h e l o w back c o n d i t i o n . The s u r g e r y was p e r f o r m e d due t o t h e 
n a t u r e o f t h e an e u r y s m , n o t because o f any r e l a t i o n s h i p t o t h e 
back i n j u r y . 

F i n a l l y , n o t w i t h s t a n d i n g t h e above f i n d i n g s , we a l s o 
f i n d t h a t a t t h e t i m e o f h e a r i n g , c l a i m a n t ' s a o r t i c a n e u r y s m 
c o n d i t i o n had r e s o l v e d w i t h o u t s i g n i f i c a n t r e s i d u a l i m p a i r m e n t . 
A c c o r d i n g l y , we f i n d i t was i m p r o p e r f o r t h e R e f e r e e t o i n c l u d e 
any d i s a b l i n g e f f e c t s o f a o r t i c a neurysm when r a t i n g c l a i m a n t ' s 
p e r m a n e n t t o t a l d i s a b i l i t y . 

C o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n f o r p u r p o s e s 
o f r a t i n g p e r m a n e n t d i s a b i l i t y 

S i m i l a r l y , we f i n d t h a t c l a i m a n t ' s p r e e x i s t i n g , 
n o n d i s a b l i n g l e f t s h o u l d e r c o n d i t i o n d i d n o t c o n t r i b u t e t o h i s 
p h y s i c a l i m p a i r m e n t a t t h e t i m e o f h e a r i n g . T h e r e f o r e , i n t e r m s 
o f r a t i n g c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y , t h e c o m p e n s a b i l i t y o f 
h i s l e f t s h o u l d e r c o n d i t i o n was i r r e l e v a n t . B a r r e t t v. D. H. 
D r y w a l l , 300 Or .327 ( 1 9 8 5 ) , on r e c o n 300 Or 553 ( 1 9 8 6 ) . 

C o m p e n s a b i l i t y o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n f o r p u r p o s e s o f 
r a t i n g p e r m a n e n t d i s a b i l i t y 

On J a n u a r y 22, 1986, t h e i n s u r e r r e f e r r e d c l a i m a n t t o a 
r e h a b i l i t a t i o n c e n t e r f o r work . e v a l u a t i o n and a s s e s s m e n t . On 
F e b r u a r y 2 1 , 1986, w h i l e e n r o u t e t o a t t e n d t h e s c h e d u l e d work 
t o l e r a n c e s c r e e n i n g , c l a i m a n t was r e a r - e n d e d i n a m o t o r v e h i c l e 
a c c i d e n t . As a r e s u l t , he s u s t a i n e d a neck i n j u r y . 

An i n j u r y i n c u r r e d w h i l e engaged i n a v o c a t i o n a l 
r e h a b i l i t a t i o n p r o g r a m . i s a comp e n s a b l e c o n s e q u e n c e o f an o r i g i n a l 
i n j u r y . See F i r k u s v. A l d e r Cr. L b r . , 48 Or App 251 ( 1 9 8 0 ) , r e v 
den 290 Or 302 ( 1 9 8 1 ) ; Wood v. S A I F ~ 3 0 Or App 1103 ( 1 9 7 7 ) , r e v 
d~en 282 Or 189 (1978 ) . I t has a l s o been h e l d t h a t when a woTTTer 
i s i n j u r e d i n an a c c i d e n t w h i c h o c c u r s d u r i n g a" t r i p t o see a 
p h y s i c i a n f o r t r e a t m e n t o f a compe n s a b l e i n j u r y , t h e new i n j u r y 
a l s o i s c o m p e n s a b l e . F e n t o n v. SAIF, 87 Or App 78, 83 ( 1 9 8 7 ) . 

T h e r e f o r e , a l t h o u g h c l a i m a n t ' s c e r v i c a l c o n d i t i o n d i d 
n o t c o n t r i b u t e t o any p h y s i c a l i m p a i r m e n t a t t h e t i m e o f h e a r i n g , 
we f i n d t h a t t h e R e f e r e e ' s i n c l u s i o n o f t h e c e r v i c a l c o n d i t i o n 
when r a t i n g c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y , was n o t 
i m p r o p e r . 

C o m p e n s a b i l i t y based upon a c o m b i n a t i o n o f m e d i c a l and n o n m e d i c a l 
f a c t o r s . 

A l t h o u g h we f i n d c l a i m a n t ' s p h y s i c a l i m p a i r m e n t due t o 
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h i s l o w back c o n d i t i o n t o be s u b s t a n t i a l , we do n o t f i n d i t , 
s t a n d i n g a l o n e , t o w a r r a n t an awar d o f p e r m a n e n t t o t a l 
d i s a b i l i t y . However, we do c o n c l u d e t h a t , When t h e s e m e d i c a l 
f a c t o r s a r e c o m b i n e d w i t h c l a i m a n t ' s n o n m e d i c a l f a c t o r s , he i s 
e n t i t l e d t o an award o f p e r m a n e n t t o t a l d i s a b i l i t y . . 

Permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d t h r o u g h 
m e d i c a l e v i d e n c e o f p h y s i c a l i n c a p a c i t y , o r t h r o u g h t h e " o d d - l o t " 
d o c t r i n e , under w h i c h a d i s a b l e d p e r s o n may r e m a i n c a p a b l e o f 
p e r f o r m i n g work o f some k i n d , b u t s t i l l be p e r m a n e n t l y d i s a b l e d 
due t o a c o m b i n a t i o n o f m e d i c a l and n o n m e d i c a l d i s a b i l i t i e s w h i c h 
e f f e c t i v e l y f o r e c l o s e h i m f r o m g a i n f u l e m p loyment. Welch v . 
B a n i s t e r P i p e l i n e , 70 Or App 699, 701 ( 1 9 8 4 ) . 

The n o n m e d i c a l f a c t o r s t o be c o n s i d e r e d i n an " o d d - l o t " 
a n a l y s i s i n c l u d e age, e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l 
l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n , as w e l l as t h e 
c o n d i t i o n o f t h e l a b o r m a r k e t . W e l c h , s u p r a , 70 Or App a t 7 0 1 ; 
L i v e s a y v . SAIF, 55 Or App 390, 394 ( 1 9 8 1 ) . Because a p p l i c a t i o n 
o f an " o d d - l o t " a n a l y s i s p r e s u p p o s e s some c a p a c i t y f o r e m p l o y m e n t , 
an i n j u r e d w o r k e r i s s t a t u t o r i l y r e q u i r e d t o make r e a s o n a b l e 
e f f o r t s t o f i n d w o r k , a l t h o u g h he need n o t engage i n j o b s e e k i n g 
a c t i v i t i e s t h a t , i n a l l p r a c t i c a l i t y , w o u l d be f u t i l e . ORS 
656.206; SAIF v. Simpson, 88 Or App 638, 641 ( 1 9 8 7 ) ; W e l c h , s u p r a , 
70 Or App a t 7 0 1 . 

C l a i m a n t ' s i n d u s t r i a l i n j u r y was s u p e r i m p o s e d upon 
p r e e x i s t i n g d e g e n e r a t i v e j o i n t d i s e a s e i n t h e l u m b a r b a c k . 
C l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , Dr. T i l s o n , f o u n d t h e m a j o r i t y o f 
c l a i m a n t ' s s e v e r e i m p a i r m e n t t o be due t o d e g e n e r a t i v e c h a n g e s , i n 
t h e b a c k . C l a i m a n t ' s t r e a t i n g f a m i l y d o c t o r , Dr. K u l l b e r g , 
s p e c i f i c a l l y o p i n e d t h a t c l a i m a n t ' s p r i m a r y d i s a b i l i t y p r e v e n t i n g 
h i s r e t u r n t o work was c h r o n i c back p a i n and s t i f f n e s s . 

C l a i m a n t i s n o t c a p a b l e o f p h y s i c a l l y p e r f o r m i n g more 
t h a n s e d e n t a r y t o l i g h t w o r k . C l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , 
Dr. T i l s o n , has l i m i t e d c l a i m a n t t o a maximum l i f t i n g c a p a c i t y o f 
25 pounds a t any g i v e n t i m e , and 10 pounds r e p e t i t i v e l y . F u r t h e r , 
he has r e s t r i c t e d c l a i m a n t f r o m r e p e t i t i v e s q u a t t i n g , k n e e l i n g ^ 
b e n d i n g , t w i s t i n g , s t o o p i n g , p u s h i n g , and p u l l i n g . Dr. T i l s o n 
a l s o i n d i c a t e d c l a i m a n t was n o t a b l e t o s i t or s t a n d more t h a n 10 
m i n u t e s w i t h o u t change o f p o s i t i o n . A d d i t i o n a l l y , c l a i m a n t must 
l i e down f o r 15 m i n u t e s each two hou r p e r i o d . Dr. T i l s o n 
i n d i c a t e d t h e s e r e s t r i c t i o n s a r e p e r m a n e n t . C l a i m a n t ' s t r e a t i n g 
f a m i l y p h y s i c i a n , Dr. K u l l b e r g , c o n c u r r e d w i t h t h i s a s s e s s m e n t . 

C l a i m a n t ' s s o c i a l and v o c a t i o n a l f a c t o r s a r e n e g a t i v e 
f a c t o r s and i n c r e a s e h i s d i s a b i l i t y . A t h e a r i n g , he was 63 y e a r s 
o l d , w i t h a s e v e n t h g r a d e e d u c a t i o n . H i s work h i s t o r y c o n s i s t s o f 
r e p a i r i n g , d r i v i n g , and l o a d i n g and o f f - l o a d i n g v a r i o u s t y p e s o f 
e q u i p m e n t . S p e c i f i c a l l y , he has been e m p l o y e d as a h e a v y -
e q u i p m e n t o p e r a t o r and d i e s e l m e c h a n i c . However, due t o t h e 
i n j u r y , c l a i m a n t i s u n a b l e t o u t i l i z e t h e s e p r e v i o u s s k i l l s . 
C l a i m a n t p o s s e s s e s no o t h e r f o r m a l e d u c a t i o n o r s p e c i a l i z e d s k i l l s . 

As a consequence o f t h e compensable back i n j u r y , 
c l a i m a n t has been u n a b l e t o work a t r e g u l a r g a i n f u l e m p l o y m e n t . 
A l t h o u g h c l a i m a n t was o f f e r e d t h e l i g h t - d u t y j o b o f f u e l i n j e c t o r 
s e r v i c e m a n , Dr. T i l s o n c o n c l u d e d t h a t he w o u l d be u n a b l e t o 
p e r f o r m t h i s j o b due t o t h e f a c t he must l i e down f r e q u e n t l y . The 
v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r , Mr. McNaught, whom t h e 
R e f e r e e f o u n d c r e d i b l e , r e l i e d upon t h e s e r e s t r i c t i o n s i n 
c o n j u n c t i o n w i t h c l a i m a n t ' s o t h e r n e g a t i v e s o c i a l and v o c a t i o n a l 
f a c t o r s when he c o n c l u d e d t h a t c l a i m a n t was p e r m a n e n t l y t o t a l l y 
d i s a b l e d . -593-



C o n s i d e r i n g c l a i m a n t ' s s e v e r e p h y s i c a l i m p a i r m e n t , h i s 
v o c a t i o n a l l y a d v a n c e d age, l i m i t e d e d u c a t i o n a l l e v e l , work 
h i s t o r y , and l a c k o f t r a n s f e r a b l e s k i l l s , we a r e p e r s u a d e d t h a t 
c l a i m a n t i s p e r m a n e n t l y t o t a l l y d i s a b l e d . F u r t h e r m o r e , we 
c o n c l u d e t h a t i t w o u l d have been an e x e r c i s e i n f u t i l i t y f o r 
c l a i m a n t t o l o o k f o r g a i n f u l w o r k . A c c o r d i n g l y , we h o l d t h a t 
c l a i m a n t has e s t a b l i s h e d h i s e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y . 

O f f s e t o f Permanent P a r t i a l D i s a b i l i t y A g a i n s t Permanent T o t a l 
D i s a b i l i t y 

The R e f e r e e r e l i e d upon P a c i f i c M o t o r T r u c k i n g v. 
Y e a g e r , 64 Or App 28 ( 1 9 8 3 ) , i n a l l o w i n g t h e i n s u r e r t o o f f s e t 
p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s , p a i d p u r s u a n t t o t h e 
D e t e r m i n a t i o n O r d e r , a g a i n s t c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y 
a w a r d , w h i c h was p a i d a f t e r t h e e f f e c t i v e d a t e o f t h e p e r m a n e n t 
t o t a l d i s a b i l i t y a w a r d . We a g r e e . 

T h e r e i s b o t h a t h e o r e t i c a l and a p r a c t i c a l r e a s o n f o r 
t h e h o l d i n g t h a t an i n j u r e d w o r k e r i s n o t e n t i t l e d t o s i m u l t a n e o u s 
p ayments o f more t h a n one d i s a b i l i t y a w a r d . The t h e o r e t i c a l 
r e a s o n i s t h a t a c l a i m a n t can be no more t h a n t o t a l l y d i s a b l e d a t 
any g i v e n t i m e . The p r a c t i c a l r e a s o n i s t h a t i f a c l a i m a n t i s 
a l l o w e d t o draw s i m u l t a n e o u s b e n e f i t s f r o m a p e r m a n e n t t o t a l and a 
p e r m a n e n t p a r t i a l a w a r d , i t may be more p r o f i t a b l e f o r c l a i m a n t t o 
be d i s a b l e d t h a n t o be w e l l . T h i s i s a s i t u a t i o n w h i c h 
c o m p e n s a t i o n l a w a l w a y s s t u d i o u s l y a v o i d s i n o r d e r t o p r e v e n t 
i n d u c e m e n t t o m a l i n g e r i n g . Y e a g e r , s u p r a , 64 Or App a t 32. 

However, t h e i n s u r e r w o u l d n o t be e n t i t l e d t o an o f f s e t 
i f t h e B o a r d or c o u r t s u b s e q u e n t l y o r d e r e d c o m p e n s a t i o n d i s a l l o w e d 
o r t h a t t h e amount awarded s h o u l d be r e d u c e d . ORS 6 5 6 . 3 1 3 ( 2 ) ; 
U n i t e d M e d i c a l L a b o r a t o r i e s v. Bohnke, 91 Or App 144 ( 1 9 8 6 ) ; SAIF 
v. C a s t e e l , 74 Or App 566, remanded on o t h e r g r o u n d s , 301 Or 151 
(1986 ) . I n t h e p r e s e n t case") t h e R e f e r e e g r a n t e d c l a i m a n t 
p e r m a n e n t t o t a l d i s a b i l i t y . A c c o r d i n g l y , s i n c e c l a i m a n t ' s a w a r d 
has been i n c r e a s e d , and n o t d e c r e a s e d , ORS 6 5 6 . 3 1 3 ( 2 ) , and t h e 
a n a l y s i s i n C a s t e e l i s n o t a p p l i c a b l e . T h e r e f o r e , t h e i n s u r e r may 
o f f s e t p e r m a n e n t p a r t i a l d i s a b i l i t y , p a i d p u r s u a n t t o t h e 
D e t e r m i n a t i o n O r d e r , a g a i n s t p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s 
awarded a f t e r A u g u s t 2 1 , 1985, t h e e f f e c t i v e d a t e o f t h e p e r m a n e n t 
t o t a l d i s a b i l i t y a w a r d . S u l l i v a n v. B a n i s t e r P i p e l i n e A m e r i c a n , 
91 Or App 493 ( 1 9 8 8 ) . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
B o a r d r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . Such a f e e i s d e f i n e d as an 
• a s s e s s e d f e e . " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t a w a r d an 
a s s e s s e d f e e u n l e s s c l a i m a n t ' s c o u n s e l f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be 
a w a r d e d . 

ORDER 

The R e f e r e e ' s O r d e r d a t e d December 3 1 , 1986, as 
r e c o n s i d e r e d on F e b r u a r y 13, 1987, i s a f f i r m e d . A c l i e n t - p a i d f e e 
n o t t o e x c e e d $160 i s a p p r o v e d . 
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DEBBIE K. GOEDERT, Claimant WCB 85-06990 
Malagon & Moore, Claimant's Attorneys March 23, 1989 
Rick Barber (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r 
w h i c h : ( 1 ) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l f o r a r a s h 
c o n d i t i o n and d e p r e s s i o n ; and ( 2 ) f o u n d t h a t no a g g r a v a t i o n c l a i m 
had been p e r f e c t e d . , C l a i m a n t d i d n o t f i l e a b r i e f on B o a r d 
r e v i e w . The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . 
We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s as o u r own. 

CONCLUSIONS 

F o l l o w i n g o u r de novo r e v i e w o f t h e m e d i c a l and l a y 
e v i d e n c e , we a r e u n a b l e t o c o n c l u d e t h a t c l a i m a n t ' s r a s h o r 
d e p r e s s i o n was r e l a t e d t o h e r compensable, c a r p a l t u n n e l a n d / o r 
t h o r a c i c o u t l e t syndrome. F u r t h e r m o r e , Dr. K o r i i n g , c l a i m a n t ' s 
t r e a t i n g p h y s i c a n , c o u l d n o t r e l a t e h e r d e p r e s s i o n and s k i n 
d i s e a s e t o h e r t h o r a c i c o u t l e t syndrome. A c c o r d i n g l y , we a g r e e 
w i t h t h e R e f e r e e t h a t t h e r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r a s h 
and d e p r e s s i o n a r e c o m p e n s a b l e . 

We d i s a g r e e w i t h t h e R e f e r e e ' s r e a s o n i n g t h a t t h e March 
1985 c h a r t n o t e was n o t a c l a i m f o r a g g r a v a t i o n . Dr. S u l k o s k y 
s t a t e d t h a t c l a i m a n t ' s n e r v e c o n d u c t i o n t e s t d i d n o t r e v e a l a need 
f o r f u r t h e r s u r g e r y . However, he n o t e d t h e need t o r e p e a t l a b 
work and t h y r o i d s t u d i e s t o d e t e r m i n e i f t h e r e was a n o t h e r 
e t i o l o g y f o r h e r c l a i m a n t ' s s y m p t o m a t o l o g y . F u r t h e r , he s t a t e d 
t h a t c l a i m a n t was t o see Dr. K o n i n g f o r f u r t h e r e v a l u a t i o n 
r e g a r d i n g h e r t h o r a c i c o u t l e t syndrome. 

The c h a r t n o t e i n d i c a t e d t h a t c l a i m a n t r e q u i r e d f u r t h e r 
t r e a t m e n t o f h e r t h o r a c i c o u t l e t syndrome. A w o r k e r i s e n t i t l e d 
t o a d d i t i o n a l c o m p e n s a t i o n f o r "worsened c o n d i t i o n s r e s u l t i n g f r o m 
t h e o r i g i n a l i n j u r y , " and a p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need 
f o r f u r t h e r m e d i c a l s e r v i c e s i s a c l a i m f o r a g g r a v a t i o n . ORS 
6 5 6 . 2 7 3 ( 1 ) , ( 3 ) ; K r a j a c i c v B l a z i n g O r c h a r d s , 84 Or App 12 7, 
remanded 304 Or 436 ( 1 9 8 7 ) , a d h e r e d t o on r i c o n 90 Or App 593 
( 1 9 8 8 ) ; S t r a t t o n v SAIF, 80 Or App 637, 638 ( 1 9 8 6 ) ; C l a r k v SAIF , 
50 Or App 139 ( 1 9 8 1 ) . ~ 

However, SAIF was n o t p u t on n o t i c e t h a t i t had t o 1 

d e t e r m i n e w h e t h e r a w o r s e n i n g had o c c u r r e d because i t d i d n o t 
r e c e i v e Dr. S u l k o s k y ' s e n t i r e two page c h a r t n o t e . I n s t e a d i t 
r e c e i v e d o n l y Page 2 o f t h e n o t e , w h i c h d i d n o t i n d i c a t e t h e need 
f o r any f u r t h e r r e l a t e d t r e a t m e n t . A d d i t i o n a l l y , a c c o m p a n y i n g t h e 
n o t e , were two m e d i c a l b i l l s i n d i c a t i n g t r e a t m e n t f o r c o n d i t i o n s 
u n r e l a t e d t o h e r compen s a b l e i n j u r i e s . A c c o r d i n g l y , we a g r e e w i t h 
t h e R e f e r e e e ' s c o n c l u s i o n t h a t c l a i m a n t d i d n o t p e r f e c t a c l a i m 
f o r a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1987 i s a f f i r m e d . 
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STEVEN L. HEDGEPETH, Claimant WCB 87-08610 & 87-04867 
Bloom, et a l . , Claimant's Attorneys March 23, 1989 
Ronald Rhodes, Defense Attorney Order on Review 
Acker, et a l . , Defense Attorneys 

R eviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e N e a l ' s o r d e r t h a t 
u p h e l d N o r t h P a c i f i c I n s u r a n c e Company's d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r t h e l o w back and L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m . We a f f i r m . 

ISSUES 

1 . The c o m p e n s a b i l i t y o f c l a i m a n t ' s F e b r u a r y 1987 c l a i m . 

2. I f t h e c l a i m i s c o m p e n s a b l e , t h e i s s u e i s 
r e s p o n s i b i l i t y b e t w e e n t h e two i n s u r e r s . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t , as s u p p l e m e n t e d 
by t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t ' s A p r i l 1983 compe n s a b l e i n j u r y Was n o t a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y i n F e b r u a r y 1987. 

The F e b r u a r y 2, 1987 i n c i d e n t a t work was n o t a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . 

CONCLUSIONS OF LAW 

We a f f i r m and a d o p t t h e R e f e r e e ' s o p i n i o n , w i t h t h e 
f o l l o w i n g comment. I n d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c l a i m s , t h e R e f e r e e h e l d t h a t c l a i m a n t had f a i l e d t o 
p r o v e t h a t h i s 1983 i n j u r y was a "ma j o r c o n t r i b u t i n g c a u s e " o f h i s 
1987 c o n d i t i o n . The R e f e r e e a p p l i e d t h e wrong s t a n d a r d . I n o r d e r 
t o p r o v e t h e c o m p e n s a b i l i t y o f h i s 1987 c o n d i t i o n , c l a i m a n t had t o 
e s t a b l i s h one o f t h r e e t h i n g s : ( 1 ) t h a t h i s F e b r u a r y 2, 1987 
i n c i d e n t a t work was a w o r s e n i n g o f t h e c o n d i t i o n he s u f f e r e d as a 
r e s u l t o f h i s 1983 i n j u r y , S m i t h v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; ( 2 ) 
t h a t t h e F e b r u a r y 2, 1987 i n c i d e n t i t s e l f was a m a t e r i a l 
c o n t r i b u t i n g c a use o f h i s 1987 d i s a b i l i t y , Summit v. W e y e r h a e u s e r , 
25 Or App 851 ( 1 9 7 6 ) ; o r ( 3 ) t h a t t h e 1983 i n j u r y r e m a i n e d a 
m a t e r i a l c o n t r i b u t i n g c a use o f c l a i m a n t ' s 1987 d i s a b i l i t y d e s p i t e 
t h e i n t e r v e n t i o n o f an o f f - t h e - j o b i n j u r y on F e b r u a r y 22, 1987. 
G r a b l e v. Weyerhaeuser Co., 291 Or 287 ( 1 9 8 2 ) . 

A f t e r r e v i e w i n g t h i s r e c o r d , we a g r e e w i t h t h e R e f e r e e 
t h a t c l a i m a n t has f a i l e d t o p r o v e t h e c o m p e n s a b i l i t y o f e i t h e r o f 
h i s 1987 c l a i m s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 17, 1987 i s 
a f f i r m e d . A c l i e n t - p a i d f e e o f $450, p a y a b l e by L i b e r t y N o r t h w e s t 
I n s u r a n c e C o r p o r a t i o n t o i t s c o u n s e l , i s a p p r o v e d . 
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DELORES A. MARTIN, Claimant WCB 86-01972 
Kenneth D. Peterson, Claimant's Attorney March 23, 1989 
Schwabe, et a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t 
o f A p p e a l s . Amfac, I n c . v. M a r t i n , 94 Or App 177 ( 1 9 8 8 ) . I n o u r 
O r d e r on Re v i e w , d a t e d J a n u a r y 7, 1988, we a f f i r m e d t h e o r d e r o f 
t h e R e f e r e e , w h i c h s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
b i l a t e r a l w r i s t c o n d i t i o n . The c o u r t has. i n s t r u c t e d t h e B o a r d t o 
r e c o n s i d e r t h i s case i n t h e l i g h t o f A r m s t r o n g v. A s t e n - H i l l , 90 
Or App 200 ( 1 9 8 8 ) . We p r o c e e d t o do s o . We a f f i r m . 

ISSUES 

1 . 'Whether c l a i m a n t ' s b i l a t e r a l w r i s t c o n d i t i o n i s 
p r o p e r l y c h a r a c t e r i z e d as an o c c u p a t i o n a l d i s e a s e o r i n j u r y . 

2. Whether c l a i m a n t ' s b i l a t e r a l w r i s t c o n d i t i o n i s 
c o m p e n s a b l e . 

FINDINGS OF FACT 

C l a i m a n t , 43 a t t h e h e a r i n g , began w o r k i n g f o r t h e 
e m p l o y e r , a p o t a t o p r o c e s s i n g p l a n t , i n June 1984. B e f o r e t h a t 
t i m e , she had w o r k e d f o r a p p r o x i m a t e l y 18 y e a r s , as a d a t a e n t r y 
o p e r a t o r . A l t h o u g h t h e d a t a e n t r y j o b r e q u i r e d t h e use o f h e r 
f i n g e r s and hands as w e l l as some f l e x i o n o f t h e w r i s t s , c l a i m a n t 
e x p e r i e n c e d no c a r p a l t u n n e l symptoms. 

A t t h e e m p l o y e r , c l a i m a n t i n i t i a l l y w o r k e d on t h e " t r i m 
l i n e , " where she p i c k e d up p o t a t o e s f r o m a c o n v e y o r b e l t and 
t r i m m e d o f f d e f e c t s w i t h a p a r i n g k n i f e . The j o b was f a i r l y f a s t 
p a c e d , b u t c a u s e d c l a i m a n t no p r o b l e m s w i t h h e r hands o r w r i s t s . 

I n O c t o b e r o r November, 1984, c l a i m a n t began w o r k i n g 
f u l l t i m e as a hand c a s i n g t r a i n e e . T h i s work r e q u i r e d t h a t she 
p i c k up f r o z e n p o t a t o p a t t i e s by hand and p l a c e them i n a t r a y . 
I t c a u s e d no c a r p a l t u n n e l symptoms. 

A f t e r a b r i e f p l a n t s h u t d o w n i n November 1984, c l a i m a n t 
t o o k a p o s i t i o n i n t h e q u a l i t y c o n t r o l l a b , where she w o r k e d u n t i l 
O c t o b e r 1985. The l a b work r e q u i r e d t h e use o f h e r hands and 
w r i s t s , b u t was n o t as r e p e t i t i o u s as h e r two p r i o r p o s i t i o n s . i n 
J u l y 1985, she n o t i c e d t h a t h e r hands were " f a l l i n g a s l e e p , " w h i l e 
p e r f o r m i n g h e r l a b d u t i e s . 

I n O c t o b e r 1985, c l a i m a n t t o o k t h e hand c a s i n g p o s i t i o n 
f o r w h i c h she had t r a i n e d . N i n e days l a t e r ( i . e . , on O c t o b e r 23, 
1 9 8 5 ) , she r e p o r t e d t o b r . C a r p e n t e r , M.D., w i t h c o m p l a i n t s o f 
b i l a t e r a l hand numbness and t i n g l i n g . C a r p e n t e r d i a g n o s e d : 
" [ A ] c u t e s y n o v i t i s o f t h e p a r a t e n o n s h e a t h s a r o u n d t h e f l e x o r 
t e n d o n s w i t h a s s o c i a t e d c o m p r e s s i o n a t t h e median n e r v e . " He 
recommended a n t i - i n f l a m m a t o r y m e d i c a t i o n , w r i s t s p l i n t i n g , and no 
f u r t h e r r e p e t i t i v e g r a s p i n g w i t h t h e hands. 

C l a i m a n t was ex a m i n e d by Dr. P e t e r s o n , a c h i r o p r a c t o r , 
i n December,1985. P e t e r s o n d i a g n o s e d h e r c o n d i t i o n as b i l a t e r a l 
c a r p a l t u n n e l , syndrome. 

A few days l a t e r , c l a i m a n t was e x a m i n e d by Dr. N a t h a n , a 
hand s p e c i a l i s t . N a t h a n a l s o d i a g n o s e d b i l a t e r a l c a r p a l t u n n e l 
syndrome and recommended s u r g i c a l r e l e a s e s . 
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I n J a n u a r y 1986, c l a i m a n t s o u g h t t r e a t m e n t f r o m 
Dr. G e h l i n g , M.D. G e h l i n g p e r f o r m e d a r i g h t c a r p a l t u n n e l r e l e a s e 
i n F e b r u a r y 1986, f o l l o w e d by a l e f t c a r p a l t u n n e l r e l e a s e i n 
March 1986. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t d i d n o t have a p r e e x i s t i n g r i g h t o r l e f t w r i s t 
c o n d i t i o n p r i o r t o t h e o n s e t o f h e r symptoms i n J u l y 1985. 

T h e r e i s no p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t engaged i n 
nonwork a c t i v i t i e s r e q u i r i n g r e p e t i t i v e use o f h e r hands o r w r i s t s . 

CONCLUSIONS OF LAW 

O c c u p a t i o n a l D i s e a s e o r I n j u r y 

On remand, t h e c o u r t has i n s t r u c t e d t h e B o a r d t o f i n d 
w h e t h e r c l a i m a n t ' s b i l a t e r a l w r i s t c o n d i t i o n i s an o c c u p a t i o n a l 
d i s e a s e o r i n j u r y . We f i n d t h a t h e r c o n d i t i o n i s b e s t a n a l y z e d as 
an o c c u p a t i o n a l d i s e a s e . 

I n V a l t i n s o n y. SAIF, 56 Or App 184, 187 ( 1 9 8 2 ) , t h e 
c o u r t p r o v i d e d , i n t e r a l i a ; 

"'What s e t [ s ] o c c u p a t i o n a l d i s e a s e s a p a r t 
f r o m a c c i d e n t a l i n j u r i e s [ i s ] b o t h t h e f a c t 
t h a t t h e y can [ n o t ] h o n e s t l y be s a i d t o be 
u n e x p e c t e d , s i n c e t h e y [ a r e ] r e c o g n i z e d as 
an i n h e r e n t h a z a r d o f c o n t i n u e d e x p o s u r e t o 
c o n d i t i o n s o f t h e p a r t i c u l a r e m p l o y m e n t , 
and t h e f a c t t h a t t h e y [ a r e ] g r a d u a l r a t h e r 
t h a n sudden on o n s e t . ' " [ q u o t i n g O'Neal v . 
S i s t e r s o f P r o v i d e n c e , 22 Or App 9, 16 
(1975 ) ] . 

H e r e , c l a i m a n t a l l e g e s t h a t h e r employment e x p o s u r e 
b e g i n n i n g i n June 1984, c a u s e d her b i l a t e r a l w r i s t c o n d i t i o n . 
S i n c e t h a t d a t e , she has w o r k e d a t m u l t i p l e p o s i t i o n s r e q u i r i n g 
r e p e t i t i v e use o f her hands and w r i s t s . G i v e n t h e n a t u r e o f 
c l a i m a n t ' s work e x p o s u r e , we c o n c l u d e t h a t i t was n o t u n e x p e c t e d 
t h a t she w o u l d d e v e l o p a b i l a t e r a l w r i s t c o n d i t i o n . We f u r t h e r 
c o n c l u d e , t h a t h er c o n d i t i o n a r o s e g r a d u a l l y , r a t h e r t h a n 
s u d d e n l y , i n a s m u c h as t h e r e was no i n c i d e n t o r t r a u m a t h a t c a u s e d 
he r symptoms. 

A c c o r d i n g l y , c l a i m a n t ' s b i l a t e r a l w r i s t c o n d i t i o n i s 
p r o p e r l y c h a r a c t e r i z e d as an o c c u p a t i o n a l d i s e a s e . 

C o m p e n s a b i l i t y 

To e s t a b l i s h a c l a i m f o r an o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t must p r o v e t h a t h e r work a c t i v i t i e s were t h e m a j o r 
c o n t r i b u t i n g cause o f h e r b i l a t e r a l w r i s t c o n d i t i o n . ' D e t h l e f s v . 
H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) . I f c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d 
h e r e m p l o y m e n t , she must a l s o p r o v e t h a t h e r work a c t i v i t i e s 
c a u s e d a w o r s e n i n g o f h e r u n d e r l y i n g c o n d i t i o n p r o d u c i n g 
d i s a b i l i t y o r t h e need f o r m e d i c a l s e r v i c e s . W h e e l e r v. B o i s e 
Cascade C o r p . , 298 Or 452 ( 1 9 8 5 ) ; W e l l e r v. U n i o n C a r b i d e , 288 Or 
27 (1979 ) . : 

As we a s s e s s t h e e v i d e n c e , n e i t h e r t h e p a r t i e s n o r t h e 
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m e d i c a l e x p e r t s d i s p u t e t h a t c l a i m a n t d e v e l o p e d b i l a t e r a l w r i s t 
symptoms as a r e s u l t o f h e r work a c t i v i t i e s , w h i c h e v e n t u a l l y 
r e q u i r e d c o r r e c t i v e s u r g e r y . ( s e e e.g., Ex. 3 - 4 ) . We f u r t h e r 
f i n d t h a t t h e r e i s no d i s p u t e o v e r t h e f a c t t h a t c l a i m a n t d i d n o t 
e x p e r i e n c e any symptoms o r d i f f i c u l t i e s w i t h h e r hands o r w r i s t s , 
u n t i l J u l y 1985. 

The s o l e d i s p u t e , i n o u r v i e w , i s w h e t h e r c l a i m a n t had a 
p r e e x i s t i n g c o n d i t i o n , c o i n e d by Dr. N a t h a n as " c a r p a l t u n n e l 
d i s e a s e , " w h i c h d i d n o t become s y m p t o m a t i c u n t i l J u l y 1985. I f 
s o , t h e i n s u r e r c o n t e n d s t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s 
p r e e x i s t i n g c o n d i t i o n w o r s e n e d , see W h e e l e r , s u p r a , a n d , 
t h e r e f o r e , she has n o t p r o v e n c o m p e n s a b i l i t y . 

We f i n d t h a t c l a i m a n t d i d n o t have a p r e e x i s t i n g 
c o n d i t i o n i n her hands o r w r i s t s p r i o r t o b e g i n n i n g h e r employment 
w i t h t h e e m p l o y e r i n June 1984. See p e y e r e a u x v. N o r t h P a c i f i c 
I n s . C o ~ 74 Or App 388 ( 1 9 8 5 ) . The o n l y e v i d e n c e t o t h e c o n t r a r y 
i s Dr. N a t h a n ' s o p i n i o n t h a t c l a i m a n t had a d o r m a n t u n d e r l y i n g 
d i s e a s e , t h a t d i d n o t m a n i f e s t i t s e l f , i . e . , become s y m p t o m a t i c , 
u n t i l J u l y 1985. We a r e n o t p e r s u a d e d by N a t h a n ' s c o n c l u s o r y 
o p i n i o n . 

Dr. N a t h a n n e v e r o b s e r v e d c l a i m a n t p r i o r t o t h e o n s e t o f 
h e r symptoms i n J u l y 1985. Thus, h i s o p i n i o n c o n c e r n i n g w h e t h e r 
o r n o t she had a p r e e x i s t i n g c o n d i t i o n p r i o r t o t h a t d a t e , i s 
e n t i r e l y r e t r o s p e c t i v e . M o r e o v e r , t h e f a c t u a l h i s t o r y o f 
c l a i m a n t ' s c o n d i t i o n i s t h a t she e x p e r i e n c e d no hand o r w r i s t 
symptoms u n t i l o v e r a y e a r a f t e r she began h e r employment w i t h t h e 
e m p l o y e r . She e x p e r i e n c e d no d i f f i c u l t i e s p r i o r t o t h a t d a t e . 

A c c o r d i n g l y , g i v e n c l a i m a n t ' s o n - t h e - j o b r e p e t i t i v e use 
o f her hands and w r i s t s , t h e l a c k o f s i m i l a r o f f - t h e - j o b e x p o s u r e , 
and o u r f i n d i n g t h a t she d i d n o t have a p r e e x i s t i n g c a r p a l t u n n e l 
d i s e a s e p r i o r t o J u n e , 1984, we c o n c l u d e t h a t h e r work e x p o s u r e 
was t h e m a j o r c o n t r i b u t i n g cause o f h e r b i l a t e r a l w r i s t c o n d i t i o n . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e a s s e s s e d 
f e e f o r s e r v i c e s on B o a r d r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . However, 
because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , see 
OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) , an a s s e s s e d f e e c a n n o t . b e a w a r d e d . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J a n u a r y 28, 1987, i s a f f i r m e d . 

GAB I NO R. 0R0ZC0, Claimant I/O 85-10736 
Kenneth D. Peterson, Claimant 1s Attorney March 23, 1989 
Schwabe, et a l . , Defense Attorneys Order Denying Request 

C l a i m a n t ' s c o u n s e l seeks an award o f an a s s e s s e d f e e f o r 
s e r v i c e s r e n d e r e d i n t h i s m a t t e r w h i c h c u l m i n a t e d i n o u r 
F e b r u a r y 3, 1989 O r d e r on Remand. The r e q u e s t i s d e n i e d . 

FINDINGS 

On December 19, 1986, a R e f e r e e ' s o r d e r i s s u e d w h i c h 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t . C l a i m a n t r e q u e s t e d B o a r d r e v i e w . On 
November 4, 1987, t h e B o a r d i s s u e d i t s O r d e r on R e v i e w , a f f i r m i n g 
t h e R e f e r e e ' s o r d e r . C l a i m a n t r e q u e s t e d j u d i c i a l r e v i e w . C i t i n g 
A r m s t r o n g v. A s t e n - H i l l , 90 Or App 200 ( 1 9 8 8 ) , t h e C o u r t o f 
A p p e a l s remanded t h e case t o t h e B o a r d f o r r e c o n s i d e r a t i o n on 
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A u g u s t 17, 1988. Oro z c o v. U & I Group, I n c . , 92 Or App 585 
( 1 9 8 8 ) . : 

P u r s u a n t t o o u r F e b r u a r y 3, 1989 O r d e r on Remand, we 
r e v e r s e d t h e R e f e r e e ' s o r d e r and s e t a s i d e t h e e m p l o y e r ' s d e n i a l . 
The B o a r d ' s o r d e r f u r t h e r s t a t e d t h a t s i n c e no s t a t e m e n t o f 
s e r v i c e s had been r e c e i v e d f r o m c l a i m a n t ' s c o u n s e l , no a s s e s s e d 
f e e w o u l d be a p p r o v e d . The F e b r u a r y 3, 1989 o r d e r has n o t been 
a p p e a l e d , a b a t e d , s t a y e d o r r e p u b l i s h e d . 

1 On F e b r u a r y 22, 1989, t h e Bo a r d r e c e i v e d a s t a t e m e n t o f 
s e r v i c e s f r o m c l a i m a n t ' s c o u n s e l . On F e b r u a r y 27, 1989, t h e B o a r d 
r e c e i v e d t h e e m p l o y e r ' s o b j e c t i o n t o t h e s t a t e m e n t o f s e r v i c e s 
s u b m i t t e d by c l a i m a n t ' s c o u n s e l . 

CONCLUSIONS 

P u r s u a n t t o o u r F e b r u a r y 3, 1989 O r d e r on Remand, 
c l a i m a n t has f i n a l l y p r e v a i l e d a f t e r remand f r o m t h e C o u r t o f 
A p p e a l s . A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o t h e award 
o f a r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s b e f o r e e v e r y p r i o r 
f o r u m . ORS 6 5 6 . 3 8 8 ( 1 ) . However, we c o n c l u d e t h a t we l a c k 
j u r i s d i c t i o n t o award such a f e e . 

P u r s u a n t t o ORS 6 5 6 . 2 9 5 ( 8 ) , o ur o r d e r became f i n a l 
u n l e s s , w i t h i n 30 days t h e r e o f , one o f t h e p a r t i e s a p p e a l e d t o t h e 
C o u r t o f A p p e a l s f o r j u d i c i a l r e v i e w . ' NO a p p e a l was t a k e n t o t h e 
o r d e r . As p r e v i o u s l y n o t e d , t h e s t a t e m e n t o f s e r v i c e s f r o m 
c l a i m a n t ' s c o u n s e l was r e c e i v e d p r i o r t o e x p i r a t i o n o f t h e 30-day 
a p p e a l p e r i o d . As s t a t e d i n B e t t y J . E y l e r , 40 Van N a t t a 977 
( 1 9 8 8 ) , we make e v e r y e f f o r t t o p r o m p t l y p r o c e s s r e q u e s t s r e c e i v e d 
u nder t h e s e c i r c u m s t a n c e s . U n f o r t u n a t e l y , i n t h i s i n s t a n c e , t h e 
30-day p e r i o d ' t o f u r t h e r c o n s i d e r o u r Orde r on Remand p a s s e d 
b e f o r e t h e s t a t e m e n t o f s e r v i c e s r e a c h e d t h e r e c o r d . 

I n asmuch as t h e F e b r u a r y 3, 1989 Orde r on Remand has 
n e i t h e r been a p p e a l e d , a b a t e d , s t a y e d n o r r e p u b l i s h e d , i t has 
become f i n a l by o p e r a t i o n o f l a w . I n t e r n a t i o n a l Paper Co. v. 
W r i g h t , 80 Or App 444, 447 (1986 ) . Because t h e F e b r u a r y 3, 1989. 
o r d e r a d d r e s s e d e n t i t l e m e n t o f c l a i m a n t ' s c o u n s e l t o an a s s e s s e d 
f e e and has become f i n a l by o p e r a t i o n o f l a w , we l a c k j u r i s d i c t i o n 
t o c o n s i d e r t h e f e e r e q u e s t . See Jane E. S t a n l e y , 40 Van N a t t a 
831 ( 1 9 8 8 ) . T h e r e f o r e , we do n o t a d d r e s s t h e e m p l o y e r ' s 
o b j e c t i o n s t o t h e amount o f t h e f e e r e q u e s t . 

I T I S SO ORDERED. 

HERIBERTO PEREZ, Claimant Own Motion 88-0428M 
Bis c h o f f & Strooband, Claimant's Attorneys March 23, 1989 
Brian L. Pocock, Defense Attorney Own Motion Order 

The i n s u r e r has s u b m i t t e d t o t h e Bo a r d c l a i m a n t ' s c l a i m 
f o r an a l l e g e d w o r s e n i n g o f h i s A p r i l 17, 1981 i n d u s t r i a l i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r o pposes 
r e o p e n i n g o f t h i s c l a i m f o r t h e payment o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s as i t c o n t e n d s c l a i m a n t ' s c o n d i t i o n has n o t m a t e r i a l l y 
w o r s e n e d . C l a i m a n t a s k s t h a t t h e Board a s s e s s a p e n a l t y and 
a t t o r n e y f e e a g a i n s t t h e i n s u r e r f o r i t s f a i l u r e t o r e s p o n d t o t h e 
r e q u e s t f o r own m o t i o n r e l i e f i n a t i m e l y manner. 

P u r s u a n t t o ORS 656 .278 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
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M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
com p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n 1987 
c l a i m a n t , r e q u i r e d b r i e f h o s p i t a l s t a y s f o r t r e a t m e n t o f p a i n . He 
c o u l d be e n t i t l e d t o own m o t i o n r e l i e f u n d e r t h e c u r r e n t l a w . 
However, c l a i m a n t has n o t been g a i n f u l l y e m p l o y e d , s i n c e 
a p p r o x i m a t e l y 1984. The e v i d e n c e i n d i c a t e s t h a t c l a i m a n t does n o t 
f e e l he i s e m p l o y a b l e and has made no a t t e m p t t o . r e t u r n t o w o r k . 
We c o n c l u d e c l a i m a n t i s n o t e n t i t l e d t o c o m p e n s a t i o n f o r t e m p o r a r y 
d i s a b i l i t y b e n e f i t s p u r s u a n t t o C u t r i g h t v. Weyerhaeuser Company, 
299 Or 290 ( 1 9 8 5 ) . The r e q u e s t f o r own m o t i o n r e l i e f i s d e n i e d . 

C l a i m a n t ' s r e q u e s t f o r r e l i e f was m a i l e d t o t h e i n s u r e r 
on March 1 , 1988. The i n s u r e r r e s p o n d e d t o t h i s , r e q u e s t by i t s 
l e t t e r t o t h e B o a r d on J u l y 1 1 , 1988. OAR. 438-12-025 ( 2 ) r e q u i r e s 
t h a t t h e i n s u r e r a d v i s e t h e Board o f i t s p o s i t i o n no l a t e r t h a n 
t h e 6 0 t h day a f t e r r e c e i p t o f t h e r e q u e s t f o r own m o t i o n r e l i e f . 
The i n s u r e r has o f f e r e d no e x p l a n a t i o n f o r t h e d e l a y . A l t h o u g h we 
c a n n o t a s s e s s a p e n a l t y a g a i n s t t h e i n s u r e r as t h e r e a r e no 
amounts due c l a i m a n t on w h i c h a p e n a l t y c o u l d be a s s e s s e d , we 
c o n c l u d e c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e o f $250, p a y a b l e 
by t h e i n s u r e r . 

I T I S SO ORDERED. 

HAROLD R. POOLE, JR., Claimant WCB 87-05377 
Bi s c h o f f & Strooband, Claimant's Attorneys March 23, 1989 
Nancy Marque (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M i c h a e l J o h n s o n ' s o r d e r t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l i n s o f a r as i t d e n i e d c l a i m a n t ' s c l a i m f o r a b r o k e n 
H a r r i n g t o n r o d and b r o k e n s p i n a l f u s i o n ; and ( 2 ) d e c l i n e d t o award 
i n t e r i m c o m p e n s a t i o n or a s s e s s p e n a l t i e s and r e l a t e d a t t o r n e y 
f e e s . On r e v i e w t h e i s s u e s a r e c o m p e n s a b i l i t y , i n t e r i m 
c o m p e n s a t i o n , p e n a l t i e s and a t t o r n e y f e e s , we r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e 
e x c e p t i o n o f t h e f i n d i n g t h a t t h e e m p l o y e r f i r s t knew o f t h e back 
i n j u r y March 3 1 , 1987. We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s : 

The s a f e t y d i r e c t o r f o r SAIF's i n s u r e d had n o t i c e o f 
c l a i m a n t ' s i n j u r y c l a i m on March 23, 1987. SAIF r e c e i v e d n o t i c e o f 
c l a i m a n t ' s r e l e a s e f r o m work as a r e s u l t o f h i s f a i l a t work on 
March 30, 1987. 

The f i r s t payment f o r i n t e r i m . c o m p e n s a t i o n a r r i v e d on 
A p r i l 14, 1987, w i t h b e n e f i t s r e t r o a c t i v e l y b e g i n n i n g March 3 1 , 
1987 . 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h a t p o r t i o n o f t h e R e f e r e e ' s " O p i n i o n " e n t i t l e d 
" C o r r e c t n e s s o f D e n i a l . " We t u r n t o t h e i n t e r i m c o m p e n s a t i o n i s s u e . 

ORS, 6 5 6 . 2 6 2 ( 4 ) r e q u i r e s t h a t t h e f i r s t i n s t a l l m e n t . o f 
i n t e r i m c o m p e n s a t i o n s h a l l be p a i d no l a t e r t h a n t h e 1 4 t h day a f t e r 
t h e e m p l o y e r has kn o w l e d g e or n o t i c e o f t h e c l a i m . H e r e , SAIF's 
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i n s u r e d r e c e i v e d k n o w l e d g e o f c l a i m a n t ' s i n j u r y c l a i m on March 23, 
1987, t h e d a t e i t s s a f e t y d i r e c t o r s i g n e d c l a i m a n t ' s i n j u r y c l a i m . 
I n a d d i t i o n , SAIF r e c e i v e d Dr. C a r r ' s March 27, 1987 m e d i c a l 
r e p o r t , w h i c h r e l e a s e d c l a i m a n t f r o m work as a r e s u l t o f h i s f a l l 
on March 30, 1987. T h e r e f o r e , a t a minimum, t h e f i r s t i n s t a l l m e n t 
o f c o m p e n s a t i o n was due no l a t e r t h a n A p r i l 13, 1987. 
C o n s e q u e n t l y , t h e A p r i l 14, 1987 f i r s t i n s t a l l m e n t o f i n t e r i m 
c o m p e n s a t i o n was u n t i m e l y . C o n s e q u e n t l y , a p e n a l t y and a t t o r n e y 
f e e f o r t h i s u n r e a s o n a b l e c l a i m p r o c e s s i n g a r e j u s t i f i e d . ORS 
6 5 6 . 2 6 2 ( 1 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 18, 1987, i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n i s a s s e s s e d a 
p e n a l t y e q u a l t o 25 p e r c e n t o f i n t e r i m c o m p e n s a t i o n w h i c h was 
u n t i m e l y p a i d on A p r i l 14, 1987. For s e r v i c e s a t h e a r i n g and on 
Bo a r d r e v i e w c o n c e r n i n g t h i s p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e a t t o r n e y f e e o f $500. The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

RICKY F. RICH, Claimant WCB 87-07828 & 87-08694 
Roger W a l l i n g f o r d , Claimant's Attorney March 23, 1989 
Ruth Cinniger (SAIF), Defense. Attorney Order on Review 
Noreen K. S a l t v e i t , Defense Attorney 

R e v i e w e d by. B o a r d Members C r i d e r and F e r r i s . 

Kemper I n s u r a n c e Company (Kemper) r e q u e s t s r e v i e w o f 
R e f e r e e N o r r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a l o w back c o n d i t i o n and u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f a new i n j u r y a n d / o r o c c u p a t i o n a l d i s e a s e 
c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , Kemper s u b m i t s r e p o r t s 
o f f u r t h e r d i a g n o s t i c t e s t i n g and n e u r o l o g i c a l e x a m i n a t i o n s 
c o n d u c t e d a f t e r t h e h e a r i n g . Kemper r e q u e s t s t h a t t h e B o a r d 
c o n s i d e r t h e s e documents i n i t s r e v i e w o r , i n t h e a l t e r n a t i v e , 
remand t h e case t o t h e R e f e r e e f o r i n c l u s i o n o f t h e s e r e p o r t s i n 
t h e h e a r i n g r e c o r d . On r e v i e w , t h e i s s u e s a r e e v i d e n c e , remand, 
and r e s p o n s i b i l i t y . 

We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t and u l t i m a t e 
f a c t , and we make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t was employed w i t h Kemper's i n s u r e d a t t h e t i m e 
o f h i s c o m p e n s a b l e l o w back i n j u r y i n May 1985. H i s 
i n j u r y - r e l a t e d c o n d i t i o n was d i a g n o s e d as l u m b a r s t r a i n w i t h 
r a d i c u l a r symptoms i n t h e l e f t l e g , s u p e r i m p o s e d on s p o n d y l o l y s i s 
a t L5-S1 on t h e l e f t and d i s c p r o t r u s i o n s a t L4-5 and L 5 - S 1 , more 
marked on t h e l e f t . C l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . As 
a r e s u l t o f h i s May 1985 i n j u r y , c l a i m a n t was r e s t r i c t e d f r o m 
l i f t i n g o v e r 30 p o u n d s , p r o l o n g e d s i t t i n g : and s t a n d i n g , and 
f r e q u e n t b e n d i n g and t w i s t i n g . 

F o l l o w i n g c l a i m c l o s u r e , Dr. Holman c o n t i n u e d t o p r o v i d e 
p a l l i a t i v e c a r e f o r c l a i m a n t ' s r e s i d u a l l o w back p a i n , c l a i m a n t ' s 
symptoms g r a d u a l l y w o r s e n e d a f t e r he went t o work f o r SAIF's 
i n s u r e d i n December 1986. T h i s j o b i n v o l v e d a c t i v i t y e x c e e d i n g 
c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s . Then, on A p r i l 30, 1987, he 
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e x p e r i e n c e d a marked i n c r e a s e i n symptoms a f t e r he u n l o a d e d l u m b e r 
f o r SAIF's i n s u r e d . He has n o t r e t u r n e d t o work s i n c e t h a t t i m e . 
A t t h e t i m e o f h e a r i n g , h i s symptoms had m a r k e d l y i m p r o v e d and. 
were o n l y s l i g h t l y more i n t e n s e t h e n when he went t o work f o r 
SAIF's i n s u r e d i n December 1986. 

CONCLUSIONS OF LAW AND OPINION 

Evidence/Remand 

On r e v i e w , Kemper r e q u e s t s t h a t t h e B o a r d c o n s i d e r 
e v i d e n c e n o t i n t h e h e a r i n g r e c o r d o r , i n t h e a l t e r n a t i v e , remand 
t h e c a se t o t h e R e f e r e e f o r c o n s i d e r a t i o n o f t h i s e v i d e n c e . 

T h e ' e v i d e n c e i n q u e s t i o n was g e n e r a t e d as a r e s u l t o f an 
a l l e g e d w o r s e n i n g i n c l a i m a n t ' s c o n d i t i o n f o l l o w i n g t h e i s s u a n c e 
o f t h e R e f e r e e ' s o r d e r . C l a i m a n t ' s t r e a t i n g n e u r o s u r g e o n , 
Dr. B e r k e l e y , o r d e r e d a CT scan w h i c h d e m o n s t r a t e d an " u n e q u i v o c a l 
c e n t r a l l y p r o l a p s e d i n t e r v e r t e b r a l d i s c a t L4-5 c a u s i n g some c a n a l 
s t e n o s i s [ a n d ] f o r a m i n a l s t e n o s i s as L4-5 and L5-S1 w i t h some 
o s t e o p h y t i c f o r m a t i o n b i l a t e r a l l y . " Dr. B e r k e l e y s u b s e q u e n t l y 
recommended s u r g e r y " i n v i e w o f t h e p a t i e n t ' s c l i n i c a l f i n d i n g s 
and w o r s e n i n g o f h i s c o n d i t i o n . " 

P r o c e e d i n g s on B o a r d r e v i e w a r e l i m i t e d t o t h e r e c o r d 
d e v e l o p e d by t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 3 ) & ( 5 ) . A c c o r d i n g l y , we 
d e c l i n e Kemper's r e q u e s t t o c o n s i d e r t h i s new e v i d e n c e on r e v i e w . 

I n r e g a r d t o Kemper's a l t e r n a t i v e r e q u e s t f o r remand, 
t h e B o a r d may remand a case f o r t h e r e c e i p t o f a d d i t i o n a l e v i d e n c e 
i f i t d e t e r m i n e s t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y 
o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . ORS 656 .295(5 ) . To m e r i t 
remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e i t must be c l e a r l y 
shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e 
a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or 
App 416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 V a n , N a t t a 164, 170 ( 1 9 8 5 ) . 

Remand i s , t h e r e f o r e , a p p r o p r i a t e f o r c o n s i d e r a t i o n o f 
p o s t - h e a r i n g d i a g n o s t i c s t u d i e s and m e d i c a l o p i n i o n w h i c h were n o t 
a v a i l a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g . For e x a m p l e , 
remand f o r c o n s i d e r a t i o n o f such e v i d e n c e i s a p p r o p r i a t e where a 
c l a i m a n t ' s c o n d i t i o n i s i n i t i a l l y n o t p r o p e r l y d i a g n o s e d ; she 
c o n t i n u e s t o seek e v a l u a t i o n f r o m o t h e r d o c t o r s ; and her d i l i g e n c e 
i s f i n a l l y r e w a r d e d w i t h a p o s t - h e a r i n g o b j e c t i v e m e d i c a l 
e x p l a n a t i o n o f h e r p r o b l e m . See Egge v. N u - S t e e l , 57 Or App 327 
( 1 9 8 2 ) ; A r m s t r o n g v. SAIF> 67 Or App 498 ( 1 9 8 4 ) ; R o n a l d J . G a z e l y , 
36 Van Na.tta 212 (1984 ) . 

The p r e s e n t case i s d i s t i n g u i s h a b l e ' f r o m t h i s r e l a t i v e l y 
r a r e s i t u a t i o n . H e r e , c l a i m a n t ' s c o n d i t i o n was p r o p e r l y d i a g n o s e d 
a t h e a r i n g , and t h e a d d i t i o n a l d i a g n o s t i c t e s t and m e d i c a l o p i n i o n 
w ere t h e r e s u l t o f a f o l l o w - u p e x a m i n a t i o n by c l a i m a n t ' s l o n g - t e r m 
t r e a t i n g n e u r o s u r g e o n . Under t h e s e c i r c u m s t a n c e s , we a r e n o t 
p e r s u a d e d t h a t t h e p o s t - h e a r i n g e v i d e n c e a t i s s u e was n o t 
p r e v i o u s l y a v a i l a b l e w i t h due d i l i g e n c e . 

A c c o r d i n g l y , we deny Kemper's r e q u e s t f o r remand. 

R e s p o n s i b i l i t y 

We a f f i r m t h e R e f e r e e ' s o p i n i o n on t h i s i s s u e , w i t h t h e 
f o l l o w i n g comment. 
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I n r e a c h i n g h i s d e c i s i o n , the Referee r e l i e d on t r e a t i n g 
c h i r o p r a c t o r Holman's o p i n i o n t h a t c l a i m a n t ' s symptomatic f l a r e - u p 
i n A p r i l 1987 was "an a g g r a v a t i o n o f h i s o r i g i n a l c o n d i t i o n . " 
However, the Referee f a i l e d t o note t h a t Dr. Holman s u b s e q u e n t l y 
opined t h a t c l a i m a n t ' s low back c o n d i t i o n had worsened as a r e s u l t 
of h i s work a c t i v i t i e s w i t h SAIF's i n s u r e d . T h e r e f o r e , 
Dr. Holman's o p i n i o n d i d not s u p p o r t the d e c i s i o n reached by the 
Referee. 

N e v e r t h e l e s s , we agree w i t h the Referee's u l t i m a t e 
c o n c l u s i o n t h a t Kemper i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . I n r e a c h i n g t h i s d e c i s i o n , we d e f e r t o the o p i n i o n o f 
Dr. Wilson and the Orthopaedic C o n s u l t a n t s t h a t c l a i m a n t ' s work 
a c t i v i t i e s w i t h SAIF d i d not worsen h i s c o n d i t i o n . T h e i r o p i n i o n 
i s e n t i t l e d t o c o n s i d e r a b l e weight because they have s p e c i a l 
e x p e r t i s e i n t r e a t i n g and d i a g n o s i n g d i s c i n j u r i e s . F u r t h e r m o r e , 
a l t h o u g h the C o n s u l t a n t s had not read Dr. Holman's J u l y 24, 1987 
r e p o r t when they rendered t h e i r i n i t i a l o p i n i o n , Dr. W i l s o n , who 
authored the C o n s u l t a n t s ' r e p o r t , d i d not.change h i s o p i n i o n a f t e r 
b e ing a p p r i s e d o f Dr. Holman's r e p o r t . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s c o n d i t i o n d i d 
not worsen as a r e s u l t o f h i s work a c t i v i t i e s w i t h SAIF's i n s u r e d , 
and we a f f i r m the Referee's assignment of r e s p o n s i b i l i t y t o Kemper. 

ORDER . 

The Referee's order dated January 1 1 , 1988 i s a f f i r m e d . 

PEDRO M. SALINAS, Claimant WCB 88-17416 
B i e l , et a l . , Claimant's Attorneys March 23, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Johnson and F e r r i s . 

The i n s u r e r r e q u e s t s review o f Referee Hoguet's o r d e r 
t h a t : (1) d i s m i s s e d c l a i m a n t ' s request f o r h e a r i n g f o r l a c k o f 
j u r i s d i c t i o n ; and (2) c o n s t r u e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g as 
a request f o r a D e t e r m i n a t i o n Order and remanded the c l a i m t o the 
E v a l u a t i o n D i v i s i o n (now E v a l u a t i o n S e c t i o n ) f o r a d e t e r m i n a t i o n . 
The i n s u r e r contends t h a t the Referee l a c k e d j u r i s d i c t i o n t o 
support h i s o r d e r . Claimant has f i l e d no b r i e f on rev i e w . We 
re v e r s e on the remand i s s u e . 

FINDINGS OF FACT 

Claimant compensably i n j u r e d h i s r i g h t knee on 
August 14, 1986. The c l a i m was accepted and processed. The c l a i m 
was o r i g i n a l l y c l o s e d by D e t e r m i n a t i o n Order of A p r i l 15, 1987 
w i t h an award o f 5 pe r c e n t (7.5 degrees) scheduled permanent 
d i s a b i l i t y . 

The c l a i m was subsequently reopened f o r r i g h t knee 
sur g e r y on J u l y 20, 1987. 

On October 12, 1987, the i n s u r e r issued a N o t i c e of 
Closure awarding c l a i m a n t a d d i t i o n a l temporary d i s a b i l i t y but no 
permanent d i s a b i l i t y . The N o t i c e o f Closure i n f o r m e d c l a i m a n t o f 
h i s r i g h t t o seek a d e t e r m i n a t i o n of h i s c l a i m by the E v a l u a t i o n 
D i v i s i o n by s u b m i t t i n g a request t o the Department w i t h i n one year 
of the m a i l i n g date of the n o t i c e . 
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On O c t o b e r 7, 1988, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g 
w i t h t h e H e a r i n g s D i v i s i o n , w h i c h r a i s e d t h e i s s u e o f t h e e x t e n t 
o f h i s s c h e d u l e d p e r m a n e n t d i s a b i l i t y . The case was s e t f o r 
h e a r i n g on December 22, 1988. P r i o r t o h e a r i n g , t h e i n s u r e r f i l e d 
a M o t i o n t o D i s m i s s on t h e b a s i s t h a t t h e H e a r i n g s D i v i s i o n l a c k e d 
j u r i s d i c t i o n due, t o c l a i m a n t ' s f a i l u r e t o r e q u e s t a D e t e r m i n a t i o n 
O r d e r f r o m t h e E v a l u a t i o n D i v i s i o n w i t h i n one y e a r o f t h e d a t e o f 
t h e e m p l o y e r ' s n o t i c e o f c l o s u r e . 

On December 20, 1988, f o l l o w i n g s u b m i s s i o n o f w r i t t e n 
a r g u m e n t s , t h e R e f e r e e g r a n t e d t h e i n s u r e r ' s m o t i o n . I n a d d i t i o n 
t o d i s m i s s i n g t h e h e a r i n g r e q u e s t , t h e R e f e r e e s t a t e d : 

" I T I S FURTHER ORDERED t h a t c l a i m a n t ' s 
R e q u e s t f o r H e a r i n g i s h e r e b y c o n s t r u e d as 
a r e q u e s t f o r a D e t e r m i n a t i o n Order 
p u r s u a n t t o f o r m e r ORS 6.56 . 2 6 8 ( 3 ) e f f e c t i v e 
as o f O c t o b e r 6, 1988. T h i s m a t t e r i s 
t h e r e f o r e remanded t o t h e E v a l u a t i o n 
D i v i s i o n f o r p r o c e e d i n g s c o n s i s t e n t w i t h 
f o r m e r ORS 656.268 and t h i s O r d e r . " 

The i n s u r e r t i m e l y r e q u e s t e d B o a r d r e v i e w o f t h e 
R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f i r s t d e t e r m i n e d t h a t he l a c k e d j u r i s d i c t i o n 
t o a d d r e s s t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . We 
a g r e e . The p r o c e d u r e t o be f o l l o w e d i s s e t f o r t h i n f o r m e r ORS 
6 5 6 . 2 6 8 ( 3 ) . T h a t s e c t i o n p r o v i d e s , i n p a r t : 

"When t h e m e d i c a l r e p o r t s i n d i c a t e t o t h e 
i n s u r e r o r s e l f - i n s u r e d e m p l o y e r t h a t t h e 
w o r k e r ' s c o n d i t i o n has become m e d i c a l l y 
s t a t i o n a r y and t h e s e l f - i n s u r e d e m p l o y e r o r 
t h e e m p l o y e r ' s i n s u r e r d e c i d e s t h a t t h e 
c l a i m i s n o n d i s a b l i n g o r i s d i s a b l i n g b u t 
w i t h o u t p e r m a n e n t d i s a b i l i t y , t h e c l a i m may 
be c l o s e d , w i t h o u t i s s u a n c e o f a 
d e t e r m i n a t i o n o r d e r by t h e E v a l u a t i o n . 
D i v i s i o n . The i n s u r e r o r s e l f - i n s u r e d 
e m p l o y e r s h a l l i s s u e a n o t i c e o f c l o s u r e o f 
such a c l a i m t o t h e w o r k e r and t o t h e 
W o r k e r ' s C o m p e n s a t i o n D e p a r t m e n t . The 
n o t i c e must i n f o r m t h e w o r k e r o f t h e 
d e c i s i o n t h a t no pe r m a n e n t d i s a b i l i t y 
r e s u l t s f r o m t h e i n j u r y ; o f t h e amount and 
d u r a t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n ; o f t h e r i g h t o f t h e w o r k e r t o 
r e q u e s t a d e t e r m i n a t i o n o r d e r f r o m t h e 
E v a l u a t i o n D i v i s i o n w i t h i n one y e a r o f t h e 
d a t e o f t h e n o t i c e o f c l a i m c l o s u r e ; o f t h e 
a g g r a v a t i o n r i g h t s ; and o f such o t h e r 
i n f o r m a t i o n as t h e d i r e c t o r may r e q u i r e . 
W i t h i n one y e a r o f t h e d a t e o f t h e n o t i c e 
o f s u c h a c l a i m c l o s u r e , a d e t e r m i n a t i o n 
o r d e r s u b s e q u e n t l y s h a l l be i s s u e d on t h e 
c l a i m a t t h e r e q u e s t o f t h e c l a i m a n t o r may 
be i s s u e d by t h e E v a l u a t i o n D i v i s i o n upon 
r e v i e w o f t h e c l a i m i f t h e d i v i s i o n f i n d s 
t h a t t h e c l a i m was c l o s e d i m p r o p e r l y . . . . " 
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The s t a t u t e p r o v i d e s c l a i m a n t a method by w h i c h t o 
d i s p u t e t h e r e a s o n a b l e n e s s o f an i n s u r e r c l o s u r e . I n i t i a l l y , t h e 
E v a l u a t i o n D i v i s i o n i s v e s t e d w i t h j u r i s d i c t i o n t o r e v i e w t h e 
p r o p r i e t y o f t h e i n s u r e r c l o s u r e . P r i o r t o t h i s r e v i e w , t h e 
H e a r i n g s D i v i s i o n i s w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e 
c l o s u r e ' s r e a s o n a b l e n e s s . See McDonald v. Safeway, 87 Or App 86 
(1987 ) ; B a r b a r a G i l b e r t , 36 Van N a t t 1485 (1 9 8 4 ) . Because 
c l a i m a n t d i d n o t f i r s t r e q u e s t r e v i e w o f t h e i n s u r e r ' s N o t i c e o f 
C l o s u r e by t h e E v a l u a t i o n D i v i s i o n , t h e R e f e r e e p r o p e r l y c o n c l u d e d 
t h a t he l a c k e d j u r i s d i c t i o n t o c o n s i d e r t h e m e r i t s o f t h e 
i n s u r e r ' s d i s a b i l i t y d e t e r m i n a t i o n . [We n o t e p a r e n t h e t i c a l l y t h a t 
e f f e c t i v e w i t h c l a i m s c l o s e d on o r a f t e r J a n u a r y 1 , 1988, a 
c l a i m a n t can d i r e c t l y r e q u e s t a h e a r i n g f r o m a D e t e r m i n a t i o n 
O r d e r . See c u r r e n t ORS 656 . 268 (3 ) ( e ) and 656. 319 ( 4 ) ] 

H a v i n g so c o n c l u d e d , t h e R e f e r e e remanded t h e m a t t e r t o 
t h e E v a l u a t i o n D i v i s i o n f o r p r o c e e d i n g s c o n s i s t e n t w i t h f o r m e r ORS 
6 5 6 . 2 6 8 ( 3 ) . However, t h e R e f e r e e a p p a r e n t l y r e a l i z e d t h a t , u n l e s s 
c l a i m a n t i n v o k e d t h e E v a l u a t i o n D i v i s i o n ' s j u r i s d i c t i o n by 
r e q u e s t i n g a D e t e r m i n a t i o n O r d e r w i t h i n one y e a r o f t h e i n s u r e r ' s 
c l o s u r e , c l a i m a n t ' s r i g h t t o f u r t h e r r e v i e w w o u l d be f o r e c l o s e d . 
Because t h e R e f e r e e ' s o r d e r i s s u e d more t h a n one y e a r f o l l o w i n g 
t h e i n s u r e r ' s c l o s u r e , c l a i m a n t w o u l d be u n a b l e t o t i m e l y r e q u e s t 
t h e D i v i s i o n ' s r e v i e w . T h e r e f o r e , t h e R e f e r e e " c o n s t r u e d " 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g as a r e q u e s t f o r a D e t e r m i n a t i o n 
O r d e r , w h i c h he d e c l a r e d t o be r e t r o a c t i v e l y e f f e c t i v e as o f 
O c t o b e r 6, 1988, t h e d a t e o f t h e r e q u e s t . 

No a u t h o r i t y e x i s t s t o s u p p o r t t h e R e f e r e e ' s a c t i o n . To 
t h e c o n t r a r y , we e x p r e s s l y s t a t e d i n B a r b a r a A. G i l b e r t , s u p r a , 36 
Van N a t t a a t 1487, t h a t t h e f i l i n g o f a h e a r i n g r e q u e s t does n o t 
s a t i s f y t h e o b l i g a t i o n t o t i m e l y r e q u e s t a D e t e r m i n a t i o n O r d e r 
f r o m t h e E v a l u a t i o n D i v i s i o n . We c o n t i n u e t o h o l d t h a t v i e w . We, 
t h e r e f o r e , c o n c l u d e t h a t t h e R e f e r e e a c t e d i m p r o p e r l y when he 
remanded t h e c l a i m t o t h e E v a l u a t i o n D i v i s i o n w i t h a " c o n s t r u e d " 
e f f e c t i v e d a t e o f O c t o b e r 6, 1988. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 20, 1988 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t remanded t h e c l a i m t o t h e E v a l u a t i o n D i v i s i o n (now S e c t i o n ) 
i s r e v e r s e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

GEORGE W. WALLER, Claimant * WCB 86-02822 
Pozzi, e t a l . , Claimant's Attorneys March 23, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members C r i d e r and F e r r i s . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
L e ahy's o r d e r w h i c h g r a n t e d an award f o r p e r m a n e n t t o t a l 
d i s a b i l i t y e f f e c t i v e November 22, 1985. We r e v e r s e . 

ISSUES 

The p r i m a r y i s s u e i s w h e t h e r c l a i m a n t has p r o v e n by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t he i s e n t i t l e d t o an award f o r 
p e r m a n e n t t o t a l d i s a b i l i t y . 

The e m p l o y e r a l s o c o n t e n d s t h a t c l a i m a n t i s n o t e n t i t l e d 
t o t e m p o r a r y t o t a l d i s a b i l i t y f r o m November 25, 1985 t h r o u g h 
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F i n a l l y , t h e e m p l o y e r seeks a u t h o r i z a t i o n t o o f f s e t an 
o v e r p a y m e n t o f $1,086.42. 

FINDINGS OF FACT 

C l a i m a n t i s a 6 0 - y e a r - o l d man who d r o p p e d o u t o f s c h o o l 
i n t h e n i n t h g r a d e . H i s work e x p e r i e n c e i n c l u d e s w o r k i n g i n t h e 
s h i p y a r d s i n t h e 1940's, w o r k i n g as a p r o p e l l e r m e c h a n i c , 
o p e r a t i n g vacuum c l e a n e r and s e w i n g machine r e p a i r b u s i n e s s e s , 
d o i n g p r o d u c t i o n work f o r t h i s e m p l o y e r , and d o i n g p r o d u c t i o n work 
f o r a s u b s e q u e n t e m p l o y e r , • D i l l i n g h a m S h i p Y a r d s . 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s r i g h t knee on 
September 14, 1979. C l a i m a n t has had a t l e a s t t h r e e s u r g e r i e s t o 
r e p a i r t h e r i g h t k nee, i n c l u d i n g a t o t a l r i g h t knee a r t h r o p l a s t y 
i n May 1986. Dr. K i e s t has been h i s t r e a t i n g p h y s i c i a n f o r t h e 
r i g h t knee p r o b l e m s i n c e 1983. C l a i m a n t has r e c e i v e d s c h e d u l e d 
d i s a b i l i t y awards f o r t h e r i g h t knee t o t a l l i n g 35 p e r c e n t . He has 
a m o d e r a t e t o s e v e r e i m p a i r m e n t o f t h e r i g h t knee. As a r e s u l t o f 
h i s r i g h t knee p r o b l e m s , c l a i m a n t d e v e l o p e d l ow back p r o b l e m s . 
(Ex. 3A-9, 13, 14) He has been awarded 25 p e r c e n t u n s c h e d u l e d 
d i s a b i l i t y f o r t h e low bac k . 

C l a i m a n t i n j u r e d h i s l e f t knee on A p r i l 18, 1983 w h i l e 
w o r k i n g f o r D i l l i n g h a m . He has r e c e i v e d an award f o r 50 p e r c e n t 
o f t h e l e f t knee under t h e L o n g s h o r e and H a r b o r W o r k e r s ' A c t . 

C l a i m a n t has p a r t i c i p a t e d i n A u t h o r i z e d T r a i n i n g 
P r o g r a m s . A l t h o u g h h i s a t t e n d a n c e has been good, he has shown 
l i t t l e i n i t i a t i v e o r m o t i v a t i o n t o a c t u a l l y l e a r n t h e j o b s . He 
has t w i c e been t e r m i n a t e d f r o m ATP's f o r i n a d e q u a t e p e r f o r m e n c e . 

C o n s i d e r i n g c l a i m a n t ' s r i g h t knee and l o w back p r o b l e m s 
o n l y , c l a i m a n t i s c a p a b l e o f d o i n g s e d e n t a r y t o l i g h t w o r k . 

CONCLUSIONS 

I n o r d e r t o p r o v e e n t i t l e m e n t t o an award f o r p e r m a n e n t 
t o t a l d i s a b i l i t y , a c l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e t h a t he i s " p e r m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " ORS 
6 5 6 . 2 0 6 ( 1 ) . T h i s r e q u i r e m e n t may be s a t i s f i e d e i t h e r on t h e b a s i s 
o f c l a i m a n t ' s p h y s i c a l c o n d i t i o n a l o n e , o r on t h e b a s i s o f 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n t a k e n t o g e t h e r w i t h t h e r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s . W i l s o n v. W e y e r h a e u s e r , 30 Or App 
403 ( 1 9 7 7 ) . 

The R e f e r e e seems t o c o n c l u d e t h a t c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d based on h i s p h y s i c a l c o n d i t i o n 
a l o n e . We d i s a g r e e . A l t h o u g h Dr. K i e s t t e s t i f i e d t h a t c l a i m a n t 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d , he a d m i t t e d l y based t h a t 
o p i n i o n p a r t l y on c l a i m a n t ' s l e f t knee c o n d i t i o n and p a r t l y on h i s 
asse s s m e n t o f s o c i a l and v o c a t i o n a l f a c t o r s . We may n o t c o n s i d e r 
t h e l e f t ' knee c o n d i t i o n i n d e c i d i n g w h e t h e r c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d because i t i s u n r e l a t e d t o t h i s 
i n j u r y and because i t i s n o t a p r e e x i s t i n g d i s a b i l i t y . 
F u r t h e r m o r e , Dr. K i e s t ' s e x p e r t i s e i s m e d i c a l r a t h e r t h a n 
• v o c a t i o n a l . A c c o r d i n g l y , we g i v e l i t t l e w e i g h t t o h i s o p i n i o n 
t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . He c e r t a i n l y 
does n o t say t h a t c l a i m a n t i s a p h y s i c a l p e r m a n e n t t o t a l . He 
a c k n o w l e d g e s t h a t t h e r e a r e j o b s w h i c h c l a i m a n t i s p h y s i c a l l y 
c a p a b l e o f d o i n g . i n f a c t , h i s t e s t i m o n y c o n c e r n i n g c l a i m a n t ' s 
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p h y s i c a l l i m i t a t i o n s p l a c e s c l a i m a n t i n t h e s e d e n t a r y t o l i g h t 
r a n g e f o r p h y s i c a l c a p a c i t y . 

Because c l a i m a n t has n o t p r o v e n t h a t he i s t o t a l l y 
d i s a b l e d based s o l e l y on h i s p h y s i c a l c o n d i t i o n , he must p r o v e by 
a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t because o f a c o m b i n a t i o n o f 
h i s p h y s i c a l c o n d i t i o n and t h e s o c i a l and v o c a t i o n a l f a c t o r s , he 
i s p r e c l u d e d f r o m d o i n g r e g u l a r g a i n f u l e m p l o y m e n t . He has n o t 
s u s t a i n e d t h a t b u r d e n o f p r o o f . T h e r e i s no e v i d e n c e o t h e r t h a n 
Dr. K i e s t ' s n o n - e x p e r t o p i n i o n w h i c h s u p p o r t s t h e c o n c l u s i o n t h a t 
c l a i m a n t c a n n o t do r e g u l a r g a i n f u l e m p loyment. Even Dr. K i e s t 
a k n o w l e d g e s t h a t t h e r e a r e some j o b s w h i c h c l a i m a n t i s c a p a b l e o f 
d o i n g . 

We n o t e t h a t c l a i m a n t ' s m o t i v a t i o n i s a l s o s u s p e c t . 
A l t h o u g h c l a i m a n t o p e r a t e d a r e l a t i v e l y complex b u s i n e s s b e f o r e he 
w o r k e d f o r t h i s e m p l o y e r , he showed a l a c k o f i n i t i a t i v e and 
common sense i n h i s ATP w i t h F r e d ' s T r a v e l r a m a . T h i s c a u s e d t h e 
v o c a t i o n a l c o u n s e l o r t o s u s p e c t t h a t c l a i m a n t was j u s t g o i n g 
t h r o u g h t h e m o t i o n s . 

Because c l a i m a n t has a m o d e r a t e t o s e v e r e i m p a i r m e n t o f 
t h e r i g h t knee and a t o t a l r i g h t knee a r t h r o p l a s t y , we c o n c l u d e 
t h a t he has a c t u a l l y l o s t 80 p e r c e n t o f t h e use o f t h e r i g h t k nee. 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on November 22, 1985. 
T h e r e i s no i n d i c a t i o n i n t h i s r e c o r d t h a t c l a i m a n t ' s c o n d i t i o n 
w o r s e n e d u n t i l May 5, 1986, when he was a d m i t t e d i n t o t h e h o s p i t a l 
f o r t h e t o t a l a r t h r o p l a s t y . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d 
t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h a t p e r i o d . 

ORDER 

The R e f e r e e ' s o r d e r o f December 2 1 , 1987 i s r e v e r s e d . 
C l a i m a n t i s awarded 80 p e r c e n t s c h e d u l e d d i s a b i l i t y t o t h e r i g h t 
l e g ( k n e e ) i n l i e u o f a l l p r i o r s c h e d u l e d d i s a b i l i t y a w a r d s . The 
e m p l o y e r i s a u t h o r i z e d t o o f f s e t an o v e r p a y m e n t o f $1,086.42 
a g a i n s t t h i s o r any f u t u r e awards f o r p e r m a n e n t d i s a b i l i t y . 
C l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s 
f o r t h e p e r i o d November 22, 1985 t h r o u g h May 4, 1986. A 
c l i e n t - p a i d f e e , p a y a b l e f r o m t h e e m p l o y e r t o i t s c o u n s e l , n o t t o 
exceed $1,100, i s a p p r o v e d . 

MICHAEL L. MILNER, Claimant WCB 86-03204 
Michael B. Dye, Claimant's Attorney March 27, 1989 
Dennis Martin (SAIF), Defense Attorney Order of Abatement 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r 
F e b r u a r y 24, 1989 O r d e r on Review t h a t awarded a $510 a s s e s s e d f e e f o r 
h i s c o u n s e l ' s e f f o r t s i n p r e v a i l i n g a g a i n s t a R e f e r e e ' s o r d e r t h a t had 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m . C l a i m a n t 
a s s e r t s t h a t t h e s t a t e m e n t o f s e r v i c e s upon w h i c h h i s a t t o r n e y f e e was 
based o n l y c o n c e r n e d h i s c o u n s e l ' s e f f o r t s on B o a r d r e v i e w . E n c l o s i n g a 
s t a t e m e n t o f s e r v i c e s f o r s e r v i c e s a t h e a r i n g , c l a i m a n t s e e k s an 
a d d i t i o n a l a t t o r n e y f e e p u r s u a n t t o ORS 6 5 6 . 3 8 6 ( 1 ) . 

A f t e r r e v i e w o f t h e s t a t e m e n t s o f s e r v i c e s and t h e r e t a i n e r 
a g r e e m e n t , and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , 
we award a r e a s o n a b l e a s s e s s e d f e e o f $1,500 f o r s e r v i c e s a t t h e h e a r i n g 
l e v e l , t o be p a i d t o c l a i m a n t ' s a t t o r n e y by SAIF. T h i s a w a r d i s i n 
a d d i t i o n t o t h e a s s e s s e d f e e p r e v i o u s l y awarded f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s on B o a r d r e v i e w . 
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A c c o r d i n g l y , o u r o r d e r d a t e d F e b r u a r y 24, 1989 i s a b a t e d and 
w i t h d r a w n . As amended h e r e i n , we a d h e r e t o and r e p u b l i s h o u r o r d e r o f 
F e b r u a r y 24, 1989, i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l 
r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

TED W. PECKHAM, Claimant WCB'86-00033 
Coons & Cole, Claimant's Attorneys March 27, 1989 
Cowling & Heyse l l , Defense Attorneys Order on Reconsideration 
Mai agon & Moore, Attorneys 
Roberts, e t a l . , Attorneys 

On November 6, 1987, t h e Bo a r d a b a t e d i t s O c t o b e r 8, 
1987 O r d e r on Review, w h i c h had a f f i r m e d a R e f e r e e ' s o r d e r , t h a t 
among o t h e r t h i n g s , f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d c o i n c i d i n g w i t h 
h i s i n c a r c e r a t i o n and a u t h o r i z e d t h e o f f s e t o f t h e s e p r e v i o u s l y 
p a i d " o v e r p a i d " b e n e f i t s a g a i n s t c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y a w a r d . A f t e r c o n s i d e r i n g t h e p a r t i e s ' a d d i t i o n a l 
a r g u m e n t s , as w e l l as Amicus b r i e f s f r o m t h e Oregon W o r k e r s ' 
C o m p e n s a t i o n A t t o r n e y s and t h e A s s o c i a t i o n o f W o r k e r s ' 
C o m p e n s a t i o n D e f e n s e A t t o r n e y s , we p r o c e e d w i t h o u r 
r e c o n s i d e r a t i o n . On r e c o n s i d e r a t i o n , we r e v e r s e t h e 
a f o r e m e n t i o n e d p o r t i o n s o f t h e R e f e r e e ' s o r d e r . 

FINDINGS OF FACT 

C l a i m a n t s u f f e r e d a compe n s a b l e back i n j u r y on 
September 22, 1983, when, w h i l e w o r k i n g as a t i m b e r f a l l e r , he was 
s t r u c k by a f a l l i n g t r e e . S h o r t l y t h e r e a f t e r , he was t a k e n o f f 
wor k . The i n s u r e r began p a y i n g t e m p o r a r y t o t a l , d i s a b i l i t y 
b e n e f i t s . 

On O c t o b e r 3, 1984, c l a i m a n t was i n c a r c e r a t e d . A t t h e 
t i m e o f h i s i n c a r c e r a t i o n , and c o n t i n u i n g t h r o u g h o u t t h e p e r i o d o f 
h i s i n c a r c e r a t i o n , c l a i m a n t was n o t r e l e a s e d t o r e t u r n t o r e g u l a r 
work n o r was he d e c l a r e d t o have been m e d i c a l l y s t a t i o n a r y by t h e 
E v a l u a t i o n D i v i s i o n . The i n s u r e r c o n t i n u e d t o pay t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s d u r i n g c l a i m a n t ' s i n c a r c e r a t i o n . 

C l a i m a n t was r e l e a s e d f r o m j a i l on June 9, 1985. H i s 
c l a i m was c l o s e d by a December 9, 1985 D e t e r m i n a t i o n O r d e r , w h i c h 
f o u n d h i s c o n d i t i o n t o be m e d i c a l l y s t a t i o n a r y as o f November 15, 
1985. The D e t e r m i n a t i o n O r d e r d i d n o t award t e m p o r a r y t o t a l 
d i s a b i l i t y f o r t h e p e r i o d c o i n c i d i n g w i t h c l a i m a n t ' s i n c a r c e r a t i o n 
n o r was c l a i m a n t awarded such b e n e f i t s between September 5, 1985 
and O c t o b e r 6', 1985 . 

The D e t e r m i n a t i o n O r d e r a l s o awarded 15 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r c l a i m a n t ' s l o w back i n j u r y 
and a u t h o r i z e d t h e i n s u r e r t o o f f s e t t h e " o v e r p a i d t e m p o r a r y 
d i s a b i l i t y " a g a i n s t t h e pe r m a n e n t d i s a b i l i t y a w a r d . Thus, 
c l a i m a n t d i d n o t r e c e i v e any o f h i s p e r m a n e n t d i s a b i l i t y a ward and 
an " o v e r p a y m e n t " o f $8,437.19 r e m a i n e d u n r e c o v e r e d . 

T h a t p o r t i o n o f t h e r e c o v e r e d " o v e r p a i d t e m p o r a r y 
d i s a b i l i t y " p e r t a i n i n g t o t h e September 5, 1985 - O c t o b e r 6, 1985 
" n o n - i n c a r c e r a t i o n " p e r i o d i s n o t i n d i s p u t e . C l a i m a n t ' s t o t a l 
a w a r d o f 30 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , as g r a n t e d 
by t h e R e f e r e e , i s l i k e w i s e n o t d i s p u t e d . 
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ULTIMATE FINDINGS OF FACT 

From t h e o u t s e t o f h i s September 22, 1983 back i n j u r y , 
c l a i m a n t had been engaged t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , 
s u b j e c t t o t h e d i r e c t i o n and c o n t r o l o f h i s e m p l o y e r . 

D u r i n g t h e p e r i o d o f h i s i n c a r c e r a t i o n , c l a i m a n t had n o t 
been r e l e a s e d t o r e t u r n t o r e g u l a r work n o r was h i s c o m p e n s a b l e 
c o n d i t i o n m e d i c a l l y s t a t i o n a r y . 

CONCLUSIONS OF LAW 

C i t i n g c u t r i g h t v. Weyerhaeuser Company, 299 Or 290 
( 1 9 8 5 ) , t h e R e f e r e e s t a t e d t h a t a c l a i m f o r t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s assumes a v a i l a b i l i t y f o r work and t h e l o s s o f 
wages. S i n c e c l a i m a n t was u n a v a i l a b l e f o r work d u r i n g h i s 
i n c a r c e r a t i o n , t h e R e f e r e e r e a s o n e d t h a t he had s u s t a i n e d no l o s s 
o f wages. C o n s e q u e n t l y , t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t was 
n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f r o m 
O c t o b e r 3, 1984 t h r o u g h June 9, 1985. I n a d d i t i o n , t h e R e f e r e e 
i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y award f r o m 
15 p e r c e n t t o 30 p e r c e n t . F i n a l l y , t h e R e f e r e e p e r m i t t e d t h e 
i n s u r e r t o o f f s e t t h e u n r e c o v e r e d t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s p a i d d u r i n g c l a i m a n t ' s i n c a r c e r a t i o n a g a i n s t c l a i m a n t ' s 
p r e s e n t and f u t u r e a w a r d s . 

On r e v i e w , t h e i n s u r e r a r g u e s t h a t , as an i n c a r c e r a t e d 
w o r k e r , c l a i m a n t had i n v o l u n t a r i l y w i t h d r a w n f r o m t h e work f o r c e . 
Under such c i r c u m s t a n c e s , t h e i n s u r e r c o n t e n d s t h a t he was n o t 
e l i g i b l e f o r t e m p o r a r y t o t a l d i s a b i l i t y d u r i n g t h e p e r i o d o f h i s 
i n c a r c e r a t i o n because.he was n o t a " w o r k e r " as d e f i n e d by t h e 
C u t r i g h t h o l d i n g . T h i s p r o p o s i t i o n i s based on t h e C u t r i g h t 
r a t i o n a l e t h a t t e m p o r a r y t o t a l d i s a b i l i t y i s t o r e p l a c e l o s t wages 
and a p e r s o n who has w i t h d r a w n f r o m t h e w o r k f o r c e has n o t l o s t 
wages. The i n s u r e r a l s o r e l i e s upon t h e h o l d i n g o f t h e C o u r t o f 
A p p e a l s i n K a r r v. SAIF, 79 Or App 250, 253 ( 1 9 8 6 ) , w h i c h s t a t e s 
t h a t a p e r s o n who has w i t h d r a w n f r o m t h e work f o r c e , f o r w h a t e v e r 
r e a s o n , has no l o s t wages and i s n o t e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s . We d i s a g r e e w i t h t h e i n s u r e r ' s a n a l y s i s . 

B o t h C u t r i g h t and K a r r c o n c e r n e d t h e p r o c e s s i n g o f 
a g g r a v a t i o n c l a i m s . I n each c a s e , a t t h e i n c e p t i o n o f t h e i r 
c l a i m s f o r a g g r a v a t i o n , t h e c l a i m a n t s had p e r m a n e n t l y w i t h d r a w n 
f r o m t h e w o r k f o r c e . T h a t i s , t h e y no l o n g e r "engaged t o f u r n i s h 
s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and c o n t r o l 
o f an e m p l o y e r . " See ORS 6 5 6 . 0 0 5 ( 2 7 ) . S i n c e t h e y were no l o n g e r 
• w o r k e r s , " t h e y were n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s , r e g a r d l e s s o f t h e r e a s o n f o r t h e i r p r i o r w i t h d r a w a l f r o m 
t h e w o r k f o r c e . 

H e r e , u n l i k e c u t r i g h t and K a r r , c l a i m a n t had n o t 
w i t h d r a w n f r o m t h e w o r k f o r c e a t t h e i n c e p t i o n o f h i s i n j u r y 
c l a i m . R a t h e r , he l e f t work as a d i r e c t r e s u l t o f t h e d i s a b l i n g 
e f f e c t s o f h i s - c o m p e n s a b l e i n j u r y . C o n s e q u e n t l y , a t t h e t i m e o f 
h i s d e p a r t u r e f r o m t h e w o r k f o r c e , he was a " w o r k e r . " ORS 
6 5 6 . 0 0 5 ( 2 7 ) . Once e s t a b l i s h e d , we c o n c l u d e t h a t t h i s s t a t u s 
s h o u l d c o n t i n u e t h r o u g h o u t t h e p r o c e s s i n g o f t h e i n i t i a l c l a i m . 
See C h a r l e s ^ . K e p f o r d , 41 Van N a t t a 573 (March 20, 1989 ) . 

F u r t h e r m o r e , c l a i m a n t ' s s u b s e q u e n t i n c a r c e r a t i o n does 
n o t a l t e r t h e u n d i s p u t e d f a c t t h a t he r e m a i n e d t o t a l l y d i s a b l e d 
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f r o m p e r f o r m i n g h i s work a c t i v i t i e s as a r e s u l t o f a c o m p e n s a b l e 
i n j u r y . W i t h o u t q u e s t i o n , h i s i n c a r c e r a t i o n w o u l d have r e s t r i c t e d 
h i s a v a i l a b i l i t y t o r e t u r n t o t h e w o r k f o r c e had h i s c o m p e n s a b l e 
c o n d i t i o n s t a b i l i z e d . Y e t , n o t w i t h s t a n d i n g , h i s c o n f i n e m e n t , he 
r e m a i n s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s so l o n g as 
he i s m e d i c a l l y u n a b l e t o w o r k . Those b e n e f i t s must c o n t i n u e 
u n t i l he was r e l e a s e d f o r work and f o u n d t o be m e d i c a l l y 
s t a t i o n a r y . Former ORS 6 5 6 . 2 6 8 ( 2 ) . S i n c e n e i t h e r o f t h e s e e v e n t s 
o c c u r r e d d u r i n g c l a i m a n t ' s i n c a r c e r a t i o n , we c o n c l u d e t h a t he i s 
e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s d u r i n g t h i s p e r i o d . 

We i n t e r p r e t t h e h o l d i n g s o f C u t r i g h t and K a r r t o 
s u p p o r t t h e p r o p o s i t i o n t h a t once a c l a i m i s c l o s e d and t h e 
c l a i m a n t p e r m a n e n t l y w i t h d r a w s f r o m t h e w o r k f o r c e , f o r w h a t e v e r 
r e a s o n , he/she i s no l o n g e r c o n s i d e r e d a " w o r k e r . " Because t h e 
c l a i m a n t has l o s t no wages, i t f o l l o w s t h a t t h e r e i s no 
e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s s h o u l d h i s / h e r 
c o n d i t i o n w o r s e n . Y e t , t h i s a n a l y s i s i s i n a p p l i c a b l e w h e r e , as 
h e r e , t h e c l a i m has n o t been p r e v i o u s l y c l o s e d . I n s u c h c a s e s , 
t h e r e a s o n f o r t h e w o r k e r ' s t o t a l d i s a b i l i t y i s t h e c o m p e n s a b l e 
i n j u r y and he/she r e m a i n s e n t i t l e d t o s uch b e n e f i t s f o r t h e p e r i o d 
c o i n c i d i n g w i t h t h a t d i s a b i l i t y . ORS 6 5 6 . 2 1 0 ( 1 ) ; f o r m e r 
6 5 6 . 2 6 8 ( 2 ) . 

The i n s u r e r s u g g e s t s t h a t we s h o u l d r e f u s e t o a w a r d 
c l a i m a n t b e n e f i t s d u r i n g a p e r i o d when h i s t o t a l d i s a b i l i t y 
c o i n c i d e s w i t h h i s u n a v a i l a b i l i t y t o w o r k . As a p r a c t i c a l m a t t e r , 
s u c h a s u g g e s t i o n w o u l d i n t r o d u c e an " a v a i l a b i l i t y t o w o r k " 
r e q u i r e m e n t i n t o t h e t e m p o r a r y t o t a l d i s a b i l i t y a n a l y s i s n o t 
o t h e r w i s e p r e s e n t i n t h e s t a t u t o r y scheme. M o r e o v e r , we f o r e s e e 
an a r r a y o f p o t e n t i a l i s s u e s s h o u l d such an a n a l y s i s be i m p o s e d . 
As e x a m p l e s , we pose t h e f o l l o w i n g q u e s t i o n s . A r e d i s a b l e d 
c l a i m a n t s , who l e a v e t h e i r c o m m u n i t y t o v i s i t a s i c k r e l a t i v e , 
c o n s i d e r e d t o be a " w o r k e r " d u r i n g t h e i r s o j o u r n ? A r e d i s a b l e d 
c l a i m a n t s , who a r e t a k e n h o s t a g e d u r i n g a bank r o b b e r y , c o n s i d e r e d 
t o be a " w o r k e r " d u r i n g t h e i r c a p t i v i t y ? Must a d i s a b l e d 
c l a i m a n t , whose c o n d i t i o n r e m a i n s m e d i c a l l y u n s t a t i o n a r y and has 
n o t been r e l e a s e d t o w o r k , l o o k f o r work w i t h i n h i s / h e r m o d i f i e d 
l i m i t a t i o n s i n o r d e r ' t o r e m a i n e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s ? 

I n s h o r t , t h e i n s u r e r ' s c o n t e n t i o n i s n o t o n l y c o n t r a r y 
t o f o r m e r ORS 6 5 6 . 2 6 8 ( 2 ) , b u t i t c o n f l i c t s w i t h t h e g e n e r a l 
s t a t u t o r y p o l i c y o f t h e w o r k e r s ' c o m p e n s a t i o n s y s t e m t o p r o v i d e 
a d e q u a t e and r e a s o n a b l e income, b e n e f i t s t o i n j u r e d w o r k e r s and t o 
r e s t o r e them p h y s i c a l l y and e c o n o m i c a l l y t o a s e l f - s u f f i c i e n t 
s t a t u s i n an e x p e d i t i o u s manner t o t h e g r e a t e s t e x t e n t 
p r a c t i c a b l e . See ORS 656 .012 (2 ) (a ) , ( c ) . F u r t h e r m o r e , t h e 
i n s u r e r ' s p o s i t i o n w o u l d a l s o i n j e c t a c o n c e p t i n t o t h e t e m p o r a r y 
t o t a l d i s a b i l i t y a n a l y s i s t h a t , i f f o l l o w e d , w o u l d c r e a t e some 
u n t e n a b l e dilemmas i n t h e p r o c e s s i n g o f w o r k e r s ' c o m p e n s a t i o n 
c l a i m s . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o 
t h e t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a i d d u r i n g t h e p e r i o d 
c o i n c i d i n g w i t h h i s i n c a r c e r a t i o n . Thus, t h o s e p r e v i o u s l y p a i d 
b e n e f i t s do n o t c o n s t i t u t e an o v e r p a y m e n t . Inasmuch as t h e s e 
b e n e f i t s were n o t o v e r p a i d , t h e i n s u r e r i s n o t e n t i t l e d t o o f f s e t 
them a g a i n s t c l a i m a n t ' s t o t a l award o f 30 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . 

-611-



ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 1 , 1986- i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . I n a d d i t i o n t o t h e t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s awarded by t h e December 9, 1985 D e t e r m i n a t i o n 
O r d e r , c l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s 
p a y a b l e f r o m O c t o b e r 3, 1984 t h r o u g h June 9, 1985. I nasmuch as 
t h e s e b e n e f i t s have p r e v i o u s l y been p a i d and a r e n o t an 
" o v e r p a y m e n t , " c l a i m a n t i s a l s o e n t i t l e d t o t h e 30 p e r c e n t (96 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y awarded by t h e 
D e t e r m i n a t i o n O r d e r and t h e R e f e r e e ' s o r d e r , e x c e p t f o r t h e 
p r e v i o u s l y a p p l i e d o f f s e t o f t h e u n d i s p u t e d o v e r p a y m e n t o f 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a i d f r o m September 5,.1985 t o 
O c t o b e r 6, 1985. C l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e 25 p e r c e n t o f 
t h i s i n c r e a s e d c o m p e n s a t i o n , n o t t o e x c e e d $3,000. However, t h e 
t o t a l o f a t t o r n e y f e e s a p p r o v e d by t h e R e f e r e e and t h e B o a r d s h a l l 
n o t e x c e e d $3,800. The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

B o a r d Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t . 

I t i s u n d i s p u t e d t h a t c l a i m a n t was i n c a r c e r a t e d f r o m 
O c t o b e r 3, 1984 u n t i l June 9, 1985. Because he was . o b v i o u s l y 
u n a v a i l a b l e f o r work d u r i n g t h i s p e r i o d , I s u b m i t t h a t he was n o t 
a " w o r k e r " as d e f i n e d by ORS 6 5 6 . 0 0 5 ( 2 7 ) . As s u c h , he d i d n o t 
e x p e r i e n c e a l o s s o f wages and, c o n s e q u e n t l y , i s n o t e n t i t l e d t o 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

The m a j o r i t y w o u l d l i m i t t h e C u t r i g h t and K a r r h o l d i n g s 
t o t h e p r o c e s s i n g o f a g g r a v a t i o n c l a i m s . I s u g g e s t t h a t t h e 
h o l d i n g s a r e a p p l i c a b l e t o t h e p r o c e s s i n g o f a l l c l a i m s i n w h i c h 
t h e c l a i m a n t has w i t h d r a w n , e i t h e r v o l u n t a r i l y o r i n v o l u n t a r i l y , 
f r o m t h e w o r k f o r c e . 

As I s t a t e d i n my r e c e n t d i s s e n t i n C h a r l e s P. K e p f o r d , 
41 Van N a t t a 573 (March 20, 1 9 8 9 ) , t h e a f o r e m e n t i o n e d c a s e s s t a n d 
f o r t h e f o l l o w i n g p r o p o s i t i o n s : ( 1 ) t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s a r e i n t e n d e d t o p r o v i d e wage r e p l a c e m e n t f o r a w o r k e r ; 
( 2 ) when t h e c l a i m a n t has w i t h d r a w n f r o m t h e w o r k f o r c e , f o r 
w h a t e v e r r e a s o n , he or she i s no l o n g e r a w o r k e r ; and ( 3 ) i f t h e 
c l a i m a n t i s no l o n g e r a w o r k e r , he o r she c a n n o t l o s e wages an d , 
c o n s e q u e n t l y , i s n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s . The b a s i c r e a s o n i n g b e h i n d t h e s e p r o p o s i t i o n s was 
s u c c i n c t l y a r t i c u l a t e d by t h e Supreme C o u r t i n C u t r i g h t : 

" T here i s n o t one word i n t h e s t a t u t e t h a t 
r e f e r s t o a p e r s o n who no l o n g e r engages i n 
f u r n i s h i n g s e r v i c e s f o r r e m u n e r a t i o n . 
C e r t a i n l y , one who r e t i r e s v o l u n t a r i l y f r o m 
t h e work f o r c e i s no l o n g e r a ' w o r k e r ' as 
d e f i n e d [ b y f o r m e r ORS 6 5 6 . 0 0 5 ( 2 8 ) , now 
656.005(27).T7 5 C u t r i g h t , s u p r a , 299 Or a t 
page 297 . 

I n K a r r , t h e C o u r t o f A p p e a l s f o l l o w e d t h e C u t r i g h t 
a n a l y s i s , s t a t i n g : ' 

"Whatever t h e r e a s o n , c l a i m a n t has 
w i t h d r a w n f r o m t h e work f o r c e . T e m p o r a r y 
t o t a l d i s a b i l i t y i s awarded f o r l o s t 
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wages . . . and a person.who has w i t h d r a w n 
f r o m t h e work f o r c e has no l o s t wages." 
( C i t i n g C u t r i g h t ) . 

The c o u r t has c o n t i n u e d t o a p p l y t h i s a n a l y s i s . For 
example/ i n Dawkins v. P a c i f i c M o t o r T r u c k i n g , 91 Or App 562 
( 1 9 8 8 ) , t h e c o u r t s t a t e d : 

" C l a i m a n t c o n t e n d s t h a t h i s w i t h d r a w a l f r o m 
t h e l a b o r m a r k e t s h o u l d n o t . p r e c l u d e an 
award o f t e m p o r a r y t o t a l d i s a b i l i t y , 
b ecause i t was i n v o l u n t a r y and was t h e 
r e s u l t o f h i s w o r k - r e l a t e d d i s a b i l i t y . As 
we h e l d i n K a r r v. SAIF, ( c i t a t i o n o m i t t e d ) 
a c l a i m a n t w h o . w i t h d r a w s f r o m t h e work 
f o r c e i s n o t e n t i t l e d t o t h o s e b e n e f i t s , 
which' a r e awarded f o r l o s t wages. ORS 
6 5 6 . 2 1 0 ( 1 ) ; Sykes v. Weyerhauser Co.,,90 Or 
App 41 (1988TT A p e r s o n who has w i t h d r a w n 
f r o m t h e l a b o r m a r k e t , w h e t h e r as a r e s u l t 
o f h i s i n j u r y o r f o r o t h e r r e a s o n s , has no 
l o s t wages." 
I w o u l d a d h e r e t o t h e b a s i c p r e c e p t a d v a n c e d by C u t r i g h t 

and t h e o t h e r a f o r e m e n t i o n e d c a s e s . T h a t i s , a c l a i m a n t who has 
w i t h d r a w n f r o m t h e work f o r c e i s no l o n g e r a w o r k e r and c a n n o t 
l o s e e a r n i n g s . T h e r e f o r e , a l t h o u g h e n t i t l e d t o m e d i c a l b e n e f i t s 
r e s u l t i n g f r o m t h e compe n s a b l e c o n d i t i o n , t h e " w i t h d r a w n " c l a i m a n t 
i s n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

I n c o n c l u s i o n , t h e m a j o r i t y has awarded t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n t o a c l a i m a n t d u r i n g a t i m e t h a t he was 
i n c a r c e r a t e d . I s u b m i t t h a t t h e m a j o r i t y ' s d e c i s i o n i s c o n t r a r y 
t o t h e p r i n c i p l e s a d v anced by t h e C u t r i g h t , K a r r and Dawkins 
h o l d i n g s . F u r t h e r m o r e , common s e n s e , a t l e a s t o c c a s i o n a l l y , 
s h o u l d p r e v a i l i n t h i s l i t i g a t i o n - i n f l a m e d w o r k e r s ' c o m p e n s a t i o n 
s y s t e m and common sense d i c t a t e s t h a t a c a r r i e r s h o u l d n o t be 
c o m p e l l e d t o pay t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d t h a t a 
c l a i m a n t was i n c a r c e r a t e d and u n a v a i l a b l e t o w o r k . 

I w o u l d a d h e r e t o t h e B o a r d ' s O c t o b e r 8, 1987 O r d e r on 
Review t h a t a f f i r m e d t h e R e f e r e e ' s o r d e r . 

ISAAC BOLDS, Claimant WCB 86-16297 & 86-17049 
Ann B. W i t t e , Claimant's Attorney March 28, 1989 
Ann K e l l e y , A s s i s t a n t Attorney General Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e T. L a v e r e J o h n s o n ' s 
o r d e r w h i c h : ( 1 ) d e c l i n e d t o award p e r m a n e n t d i s a b i l i t y , e i t h e r 
s c h e d u l e d o r U n s c h e d u l e d , stemming f r o m an i n j u r y c l a i m a c c e p t e d 
by t h e I n m a t e I n j u r y Fund; ( 2 ) f o u n d t h a t t h e c l a i m had been 
p r o p e r l y c l o s e d ; and ( 3 ) d e c l i n e d t o a s s e s s p e n a l t i e s and a t t o r n e y 
f e e s due t o t h e Fund's m i s c o n d u c t i n p r o c e s s i n g t h e c l a i m . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

1 . The e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y , 
s c h e d u l e d and u n s c h e d u l e d . ' 
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2. C l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y f r o m 
September 9, 1986 t o O c t o b e r 3 1 , 1986. 

3. P e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d m i s c o n d u c t 
by t h e D e p a r t m e n t o f J u s t i c e , a d j u s t i n g a g e n t f o r t h e I n m a t e 
I n j u r y Fund. 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

On May 27, 1986, t h e a d j u s t i n g a g e n t f o r t h e I n m a t e 
I n j u r y Fund (Fund) a c k n o w l e d g e d c l a i m a n t ' s e n t i t l e m e n t t o t i m e 
l o s s b e n e f i t s b e g i n n i n g F e b r u a r y 28, 1986 and began m a k i n g 
p a y m e n t s . Time l o s s payments were p a i d f o r a t o t a l o f $77.40. On 
May 25, 1986, Dr. R e y n o l d s ' r e p o r t i n d i c a t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as o f May 22, 1986. T h e r e a f t e r , t i m e l o s s 
p a y m e n t s c e a s e d . On September 9, 1986, R e f e r e e M u l d e r d e n i e d 
c l a i m a n t ' s r e q u e s t t h a t t h e amount and r a t e o f h i s t e m p o r a r y 
d i s a b i l i t y p ayments be i n c r e a s e d b e c a u s e : ( 1 ) t h e (Fund) had no 
e v i d e n c e t h a t c l a i m a n t c o u l d n o t work d u r i n g t h e p e r i o d i n 
q u e s t i o n ; and ( 2 ) ORS 6 5 6 . 2 1 0 ( 1 ) c l e a r l y e s t a b l i s h e d t h e r a t e o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

C l a i m c l o s u r e d i d n o t o c c u r u n t i l O c t o b e r 3 1 , 1986. 
When t h e c l a i m was f i n a l l y c l o s e d , i t was c l a s s i f i e d as 
n o n d i s a b l i n g , i g n o r i n g , t h e p r e v i o u s l y a c k n o w l e d g e d t i m e l o s s . . 
F u r t h e r m o r e , t h e n o t i c e o f c l o s u r e d i d n o t c o n t a i n n o t i c e o f a l l 
r i g h t s t o w h i c h c l a i m a n t was e n t i t l e d . S p e c i f i c a l l y , c l a i m a n t was 
n o t n o t i f i e d o f h i s a p p e a l r i g h t s u n d e r ORS 656.283 t o ORS 
656.304, as c o n t e m p l a t e d by ORS 655.525. 

CONCLUSIONS OF LAW 

The R e f e r e e awarded no per m a n e n t d i s a b i l i t y , e i t h e r 
s c h e d u l e d o r u n s c h e d u l e d , b e c a u s e : ( 1 ) he was n o t p e r s u a d e d t h a t 
c l a i m a n t ' s p a i n c o m p l a i n t s were d i s a b l i n g ; and ( 2 ) Dr. R e y n o l d s 
p r o j e c t e d no p e r m a n e n t d i s a b i l i t y . 

A l s o , t h e R e f e r e e c o n c l u d e d t h a t no t e m p o r a r y d i s a b i l i t y 
was due f r o m September 9, 1986 t o O c t o b e r 3 1 , 1986 because 
Dr. R e y n o l d s d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f May 22, 
1986. The R e f e r e e i n f e r r e d f r o m Dr. R e y n o l d s ' r e p o r t t h a t 
c l a i m a n t was r e l e a s e d t o h i s r e g u l a r work n o t l a t e r t h a n May 22, 
1986. C l a i m a n t o f f e r e d no e v i d e n c e t o c o n t r a d i c t t h e m e d i c a l l y 
s t a t i o n a r y d a t e . 

A l t h o u g h t h e . R e f e r e e . f o u n d t h a t c l a i m a n t had p r o v e n 
m i s c o n d u c t w h i c h w o u l d n o r m a l l y w a r r a n t t h e i m p o s i t i o n o f a 
p e n a l t y and a t t o r n e y f e e , he d e c l i n e d t o award them. The R e f e r e e 
r e a s o n e d t h a t no p e n a l t y was a s s e s s a b l e because no c o m p e n s a t i o n 
was "due and owed" c l a i m a n t . F u r t h e r m o r e , t h e R e f e r e e c o n c l u d e d 
t h a t no a t t o r n e y f e e was a s s e s s a b l e because t h e D e p a r t m e n t o f 
J u s t i c e was an " a d j u s t i n g a g e n t " u n d e r t h e I n m a t e I n j u r y Fund, 
r a t h e r t h a n an i n s u r e r o r s e l f - i n s u r e d e m p l o y e r as r e f e r r e d t o i n 
ORS 656.382 and 6 5 6 . 2 6 2 ( 1 0 ) . 

We a g r e e w i t h t h e R e f e r e e t h a t awards o f e i t h e r 
t e m p o r a r y o r p e r m a n e n t d i s a b i l i t y a r e n o t w a r r a n t e d . We c o n c l u d e 
t h a t t h e r e c o r d f a i l s t o s u p p o r t c l a i m a n t ' s e n t i t l e m e n t t o t h e s e 
a w a r d s . -614-



Permanent d i s a b i l i t y 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y , we must c o n s i d e r h i s l o s s o f e a r n i n g c a p a c i t y and 
p h y s i c a l impairment a t t r i b u t a b l e t o the compensable i n j u r y , a l ong 
w i t h a l l the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n 
OAR 436-30-380 e t seq. We app l y these r u l e s as g u i d e l i n e s , not as 
r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance 
Co., 296 Or 505, 510 (1984); F r a i j o v. Fred N. Bay News Co., 59 Or 
App 260 (1982) . 

I n r a t i n g the e x t e n t o f c l a i m a n t ' s scheduled permanent 
d i s a b i l i t y , we must c o n s i d e r the permanent l o s s o f use or f u n c t i o n 
o f t h e i n j u r e d member due t o the i n d u s t r i a l i n j u r y . ORS 
656.214(2). 

Dr. Reynolds p r o j e c t e d no permanent d i s a b i l i t y , e i t h e r 
scheduled or unscheduled, due t o the compensable i n j u r y . He 
a t t r i b u t e d any c o n t i n u i n g d i s c o m f o r t i n c l a i m a n t ' s r i g h t w r i s t t o 
t h e p r i o r 1984 i n j u r y . Claimant's p e r c e i v e d l i m i t a t i o n s were 
p r i m a r i l y focused on the r i g h t w r i s t d i s c o m f o r t , which e x i s t e d 
l o n g b e f o r e the compensable i n j u r y . No l o s s of e a r n i n g c a p a c i t y 
was shown as a r e s u l t of chest or shoulder symptoms. T h e r e f o r e , 
we agree w i t h t he Referee and d e c l i n e t o g r a n t c l a i m a n t permanent 
d i s a b i l i t y , scheduled or unscheduled. 

Temporary D i s a b i l i t y 

U n i l a t e r a l T e r m i n a t i o n of TTD 

The d o c t r i n e o f res j u d i c a t a p r e c l u d e s r e l i t i g a t i o n of 
c l a i m s and is s u e s p r e v i o u s l y a d j u d i c a t e d . North Clackamas School 
D i s t r i c t v. White, 305 Or 48, 50, m o d i f i e d 305 Or 468 (198 8 ) . I f 
a c l a i m i s l i t i g a t e d t o f i n a l judgment, t he judgment p r e c l u d e s a 
subsequent a c t i o n between the same p a r t i e s on the same c l a i m or 
any p a r t t h e r e o f . See Carr v. A l l i e d P l a t i n g Co., 81 Or App 306, 
309 ( 1 9 8 6 ) ; M i l l i o n v. SAIF, 45 Or App 1097, 1102, rev den 289 Ore 
337 ( 1 9 8 0 ) . 

On September 9, 1986, Referee Mulder concluded by 
Op i n i o n and Order t h a t the Fund's u n i l a t e r a l t e r m i n a t i o n o f 
temporary t o t a l d i s a b i l i t y f o r the p e r i o d of May 22, 1986 t o 
September 9, 1986 was not improper. That d e c i s i o n was not 
appealed by c l a i m a n t . Since t h a t c l a i m was l i t i g a t e d t o f i n a l 
judgment, i t p r e c l u d e s a subsequent a c t i o n between the same 
p a r t i e s on the same c l a i m or any p a r t t h e r e o f . 

The r e c o r d does not c o n t a i n any evidence t h a t c l a i m a n t 
became d i s a b l e d from work a f t e r he was d e c l a r e d s t a t i o n a r y and 
r e l e a s e d f o r work i n May 1986. T h e r e f o r e , c l a i m a n t i s not 
e n t i t l e d t o any f u r t h e r temporary d i s a b i l i t y from September 9, 
1986 t o October 3 1, 1986. 
Pe n a l t y and A t t o r n e y Fee 

ORS 656.262(10) p r o v i d e s f o r a p e n a l t y a g a i n s t 
unreasonable conduct by an i n s u r e r or s e l f - i n s u r e d employer. I f 
an i n s u r e r or s e l f - i n s u r e d employer unreasonably d e l a y s or r e f u s e s 
to.pay compensation, the i n s u r e r or s e l f - i n s u r e d employer s h a l l be 
l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t of t h e amounts 
then due p l u s any a t t o r n e y fees which may be assessed under ORS 
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656.382. The l a t t e r s t a t u t e p r o v i d e s t h a t i f an i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r u n r e a s o n a b l y r e s i s t s t h e payment o f 
c o m p e n s a t i o n , t h e e m p l o y e r o r i n s u r e r s h a l l pay t o t h e c l a i m a n t o r 
t h e a t t o r n e y o f t h e c l a i m a n t a r e a s o n a b l e a t t o r n e y f e e . 

S u b j e c t t o c e r t a i n e x c e p t i o n s n o t r e l e v a n t h e r e , ORS 
655.515 p r o v i d e s t h a t an i n m a t e who s u s t a i n s an i n j u r y s h a l l be 
p a i d b e n e f i t s i n t h e same manner as p r o v i d e d f o r i n j u r e d w o r k e r s 
u n d e r t h e w o r k e r s ' c o m p e n s a t i o n l a w s o f Oregon. 

I n J o h n s o n v. SAIF, 267 Or 299 ( 1 9 7 3 ) , t h e c o u r t 
a d d r e s s e d t h e q u e s t i o n o f w h e t h e r t h e I n j u r e d I n m a t e s A c t 
a u t h o r i z e d an award o f a t t o r n e y ' s f e e s i n p r o c e e d i n g s b e f o r e t h e 
S t a t e A c c i d e n t I n s u r a n c e Fund b o a r d and t h e c i r c u i t c o u r t i n t h o s e 
c a s e s where t h e c l a i m a n t u l t i m a t e l y p r e v a i l e d . ' The c o u r t h e l d 
t h a t i t d i d . The o p p o s i t e v i e w was v i e w e d as u n n e c e s s a r i l y n a r r o w 
and r e s t r i c t i v e . 

. I t was a p p a r e n t t o t h e c o u r t t h a t t h e L e g i s l a t u r e 
i n t e n d e d t o i n c o r p o r a t e i n t o t h e s t a t u t e s d e a l i n g w i t h i n m a t e s a l l 
o f t h e p r o c e d u r a l and r e m e d i a l r i g h t s e x t e n d e d t o i n j u r e d workmen, 
w i t h c e r t a i n r e s e r v a t i o n s n e c e s s i t a t e d by t h e u n i q u e p o s i t i o n o f 
t h e i n m a t e . I_d. a t 302 . 

A l t h o u g h ORS 655.525 p r o v i d e s t h a t an i n m a t e may o b t a i n 
r e v i e w o f a c t i o n t a k e n on h i s c l a i m as p r o v i d e d i n ORS 656.283 t o 
656.304, t h i s s t a t u t o r y l i m i t a t i o n was n o t i n t e n d e d t o e x c l u d e 
t h o s e p r o v i s i o n s d e a l i n g w i t h payment o f a t t o r n e y f e e s by t h e 
i n s u r e r o r s e l f - i n s u r e d e m p l o y e r (ORS 656.386 and ORS 6 5 6 . 3 8 8 ) . 
J o h n s o n v. SAIF, s u p r a . a t 303; See S t a t e o f Oregon v. S p e a r , 94 Or 
App 677 ( 1 9 8 9 ) . T h e r e f o r e , t h e I n j u r e d I n m a t e s A c t a u t h o r i z e s an 
award o f a t t o r n e y ' s f e e s i n t h o s e c a s e s where c l a i m a n t u l t i m a t e l y 
p r e v a i l s . The f a c t t h a t . t h e l e g i s l a t i v e l a n g u a g e does n o t s p e c i f y 
" a d j u s t i n g a g e n t " as a s o u r c e f o r payment o f a t t o r n e y f e e s t o a 
c l a i m a n t , who u l t i m a t e l y p r e v a i l s , s h o u l d n o t d e f e a t t h e s t a t u t o r y 
p u r p o s e . 

I n t h e case a t b a r , t h e a d j u s t i n g a g e n t was i n v o l v e d i n 
r e p e a t e d m i s c o n d u c t c o n c e r n i n g t h e h a n d l i n g o f c l a i m a n t ' s c l a i m . 
On May 27, 1986, t h e D e p a r t m e n t o f J u s t i c e a c k n o w l e d g e d c l a i m a n t ' s 
e n t i t l e m e n t t o t i m e l o s s b e n e f i t s b e g i n n i n g F e b r u a r y 28, 1986. 
Dr. R e y n o l d s ' r e p o r t , w h i c h d e c l a r e d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on May 22, 1986, was r e c e i v e d by t h e D e p a r t m e n t o f 
J u s t i c e on A u g u s t 1 1 , 1986, a t t h e l a t e s t . Y e t , c l a i m c l o s u r e d i d 
n o t o c c u r u n t i l O c t o b e r 3 1 , 1986. When t h e c l a i m was f i n a l l y 
c l o s e d , i t was c l a s s i f i e d as n o n d i s a b l i n g . F u r t h e r m o r e , c l a i m a n t 
was n o t i n f o r m e d o f h i s a p p e a l r i g h t s . Based on t h i s 
u n c o n t r o v e r t e d e v i d e n c e , c l a i m c l o s u r e was u n r e a s o n a b l y l a t e ; t h e 
Fund u n r e a s o n a b l y c l a s s i f i e d t h e c l a i m as n o n d i s a b l i n g and 
u n r e a s o n a b l y f a i l e d t o i n f o r m c l a i m a n t o f h i s a p p e a l r i g h t s . 

A p e n a l t y w i l l n o t be a s s e s s e d u n l e s s t h e r e i s "an 
amount due and o w i n g . " S p i v e y v. SAIF, 79 Or App 568 ( 1 9 8 6 ) . 
C l a i m a n t has f a i l e d t o show t h a t t h e r e were any amounts "due and 
o w i n g . " T h e r e f o r e , no p e n a l t y i s a s s e s s e d . 

E v e n ! t h o u g h t h e r e were no amounts upon w h i c h t o base t h e 
a ward o f a p e n a l t y , c l a i m a n t was s t i l l e n t i t l e d t o an a t t o r n e y 
f e e . M i s c h e l y . . P o r t l a n d G e n e r a l E l e c t r i c , 89 Or App 140 ( 1 9 8 7 ) . 
I n d e t e r m i n i n g a r e a s o n a b l e a t t o r n e y f e e , we c o n s i d e r t h e f a c t o r s 
s e t o u t i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) . See B a r b a r a A. W h e e l e r , 37 Van 
N a t t a 122 ( 1 9 8 5 ) . A p p l y i n g t h o s e f a c t o r s t o t h e f a c t s i n o u r 

-616-



c a s e , we c o n c l u d e t h a t $800 i s a r e a s o n a b l e a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d a t h e a r i n g and on B o a r d r e v i e w . T h e r e f o r e , 
c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $800, t o be 
p a i d by t h e Fund. 

ORDER 

The R e f e r e e ' s amended o r d e r on r e c o n s i d e r a t i o n , d a t e d 
O c t o b e r 6, 1987, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $800, t o be 
p a i d by t h e I n m a t e I n j u r y Fund. 

RICHARD C. CENTEN0, Claimant WCB 87-09592 
Wi l l i a m B. W y l l i e , Claimant's Attorney January 31, 1989 
Cash Perrine, Defense Attorney Order on Review (Remanding) 
Gary Wallmark (SAIF), Defense Attorney 

Reviewed by Board Members C r i d e r a n d , F e r r i s . 

The d e c e a s e d , c l a i m a n t ' s c o h a b i t a n t , C i n d y N i t s c h e , 
r e q u e s t s r e v i e w q f R e f e r e e Myzak's o r d e r t h a t d i s m i s s e d her r e q u e s t 
f o r h e a r i n g r e g a r d i n g t h e SAIF C o r p o r a t i o n ' s d e n i a l o f d e a t h 
b e n e f i t s f o r h e r s e l f and her s o n , Rey C. N i t s c h e . On r e v i e w , t h e 
i s s u e i s w h e t h e r Ms. N i t s c h e f i l e d t i m e l y . h e a r i n g r e q u e s t s 
r e g a r d i n g SAIF's A p r i l 1 , 1987 and November 17, 1987 d e n i a l s and, 
i f n o t , w h e t h e r she had good cause f o r her f a i l u r e t o do so. 

We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e f i n d i n g s o f f a c t s e t f o r t h i n t h e "Sequence 
o f E v e n t s " s e c t i o n ^ o f t h e R e f e r e e ' s o r d e r e x c e p t f o r t h e f i n d i n g 
t h a t t h e June 1987 l e t t e r f r o m Ms. N i t s c h e ' s a t t o r n e y t o SAIF was 
r e c e i v e d by t h e Board on June 17, 1987. Based on t h e 
a c k n o w l e d g m e n t l e t t e r i n t h e r e c o r d , we i n s t e a d f i n d t h a t t h e 
l e t t e r f r o m Ms. N i t s c h e ' s a t t o r n e y w a s - r e c e i v e d by t h e Board on 
June 16 , 1987 . 

We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g . On 
December 17, 1987, Ms. N i t s c h e f i l e d a s u p p l e m e n t a l h e a r i n g r e q u e s t 
c h a l l e n g i n g SAIF's November 17, 1987 d e n i a l o f d e a t h b e n e f i t s f o r 
Rey C. N i t s c h e . 

FINDINGS OF ULTIMATE FACT'• 

The June 1987 l e t t e r f r o m Ms. N i t s c h e ' s a t t o r n e y t o SAIF 
was a v a l i d . w r i t t e n r e q u e s t f o r h e a r i n g on SAIF's Apr i l l , 1987 
d e n i a l . The l e t t e r . w a s n o t r e c e i v e d by t h e Board u n t i l June 16, 
1987, whereas t h e 60-day p e r i o d f o r r e q u e s t i n g a h e a r i n g on t h e 
A p r i l 1 , 1987 d e n i a l e x p i r e d on June 2, 1987. Ms. N i t s c h e has n o t 
p r o v i d e d a n y . e x p l a n a t i o n f o r her f a i l u r e t o f i l e t h e r e q u e s t on or 
b e f o r e ..June .2, 1987 , o t h e r t h a n her a t t o r n e y ' s a s s e r t i o n t h a t he 
d i d n o t r e c e i v e - , a copy o f t h e A p r i l 1 , 1987 d e n i a l . 

. ,' Ms. N i t s c h e f i l e d a r e q u e s t f o r h e a r i n g on SAIF's 
November 17, 1987 d e n i a l o f d e a t h b e n e f i t s f o r Rey C. N i t s c h e 
w i t h i n 60 days o f t h e d e n i a l . 
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CONCLUSIONS OF LAW AND OPINION 

Death ' B e n e f i t s f o r C i n d y N i t s c h e 

On r e v i e w , Ms. N i t s c h e c o n t e n d s t h a t t h e R e f e r e e e r r e d i n 
d i s m i s s i n g h er h e a r i n g r e q u e s t r e g a r d i n g d e a t h b e n e f i t s u n d e r 
ORS 656.226. The R e f e r e e a p p a r e n t l y d i s m i s s e d t h e h e a r i n g r e q u e s t 
i n r e g a r d t o b e n e f i t s f b r b o t h Ms. N i t s c h e and h e r s o n , 
Rey C. N i t s c h e . 

S u b j e c t t o t h e f o l l o w i n g comment, we a d o p t t h e R e f e r e e ' s 
o p i n i o n i n s o f a r as i t d i s m i s s e d t h e h e a r i n g r e q u e s t i n r e g a r d t o 
Ms. N i t s c h e ' s d e a t h b e n e f i t s . The p r i o r R e f e r e e ' s May 1 1 , 1987 
O p i n i o n and Orde r p r o v i d e d " . . . t h a t t h e i s s u e r e l a t i n g t o t h e 
e l i g i b i l i t y o f C i n d y N i t s c h e . . . f o r d e a t h b e n e f i t s under 
ORS 656.226 may be r a i s e d t h r o u g h s u b s e q u e n t r e q u e s t s f o r 
h e a r i n g s . " On r e v i e w , Ms. N i t s c h e a r g u e s t h a t t h i s l a n g u a g e , 
r e l i e v e d h er o f any f u r t h e r d u t y t o f i l e a h e a r i n g r e q u e s t . We 
d i s a g r e e . The p r i o r R e f e r e e ' s o r d e r m e r e l y i n f o r m e d t h e p a r t i e s o f 
Ms. N i t s c h e ' s r i g h t t o r a i s e t h i s i s s u e i n a s u b s e q u e n t h e a r i n g 
r e q u e s t . I t d i d n o t r e l i e v e h e r o f t h e d u t y t o f i l e t h a t r e q u e s t 
i n a t i m e l y manner. 

Death B e n e f i t s f o r Ray.C. N i t s c h e 

We r e v e r s e t h e R e f e r e e ' s d i s m i s s a l o f Ms. N i t s c h e ' s 
h e a r i n g r e q u e s t i n s o f a r as i t p e r t a i n e d t o Rey.C. N i t s c h e ' s d e a t h 
b e n e f i t s under ORS 656.226. SAIF i s s u e d i t s d e n i a l o f t h o s e 
b e n e f i t s on November 17, 1987. The r e c o r d i n d i c a t e s t h a t a 
s u p p l e m e n t a l h e a r i n g r e q u e s t on t h a t d e n i a l was r e c e i v e d by t h e 
Board on December 18, 1987. The r e c o r d f u r t h e r i n d i c a t e s t h a t a 
copy o f t h a t r e q u e s t was s e r v e d on SAIF. We a r e , t h e r e f o r e , 
p e r s u a d e d t h a t Ms. N i t s c h e f i l e d a t i m e l y r e q u e s t f o r h e a r i n g on 
t h e November 17, 1987 d e n i a l . A c c o r d i n g l y , t h e R e f e r e e e r r e d i n 
d i s m i s s i n g Ms. N i t s c h e ' s h e a r i n g r e q u e s t i n s o f a r as i t r a i s e d t h e 
i s s u e o f Rey C. N i t s c h e ' s e n t i t l e m e n t t o d e a t h b e n e f i t s . 

ORDER 

The R e f e r e e ' s "-order d a t e d J a n u a r y 6, 1988 i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . We r e v e r s e t h a t p a r t o f t h e o r d e r t h a t 
d i s m i s s e d t h e h e a r i n g r e q u e s t i n s o f a r as i t r a i s e d t h e i s s u e o f 
Rey C. N i t s c h e ' s e n t i t l e m e n t t o d e a t h b e n e f i t s under ORS 656.226. 
Th a t p o r t i o n o f t h e case i s remanded t o t h e R e f e r e e f o r a h e a r i n g 
on t h a t i s s u e . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $100 r e g a r d i n g 
t h e h e a r i n g r e q u e s t on t h e SAIF C o r p o r a t i o n ' s November 17, 1987 
d e n i a l , t o be p a i d by SAIF. 

RICHARD C. CENTENO (Deceased), Claimant WCB 87-09592 
William B. W y l l i e , Claimant's Attorney March 28, 1989 
Cash Perrine, Defense Attorney Order on Reconsideration 
Gary Wallmark (SAlF), Defense Attorney 

On b e h a l f o f a l l p a r t i e s t o t h i s p r o c e e d i n g , t h e SAIF 
C o r p o r a t i o n moved f o r r e c o n s i d e r a t i o n o f o u r J a n u a r y 3 1 , 1989 
Order on Review ( R e m a n d i n g ) . I n t h a t o r d e r , we r e v e r s e d t h a t 
p o r t i o n o f R e f e r e e Myzak's d i s m i s s a l o r d e r i n s o f a r as i t p e r t a i n e d 
t o t h e i s s u e o f s u r v i v o r ' s b e n e f i t s f o r t h e m i n o r , Rey c. N i t s c h e , 
and we-remanded f o r a h e a r i n g on t h a t i s s u e . On F e b r u a r y , 
1989, we a b a t e d o u r o r d e r t o c o n s i d e r t h e m o t i o n . 

-618-



On r e c o n s i d e r a t i o n , SAIF r e p r e s e n t s t h a t t h e p a r t i e s 
have a g r e e d t h a t t h e a f o r e m e n t i o n e d i s s u e was s e p a r a t e l y l i t i g a t e d 
and d e c i d e d by a s u b s e q u e n t R e f e r e e i n WCB Case No. 87-19246, a 
case w h i c h has been p e n d i n g r e v i e w , o u r o r d e r a f f i r m i n g t h e 
R e f e r e e ' s o r d e r i n WCB Case No. 87-19246 has a l s o i s s u e d t o d a y . 
SAIF s u b m i t s t h a t t h e r e i s , t h e r e f o r e , . n o r e a s o n t o remand t h e 
p r e s e n t case f o r f u r t h e r l i t i g a t i o n , and i t r e q u e s t s t h a t t h e 
B o a r d a f f i r m R e f e r e e Myzak's . o r d e r i n i t s e n t i r e t y . 

The n o n c o m p l y i n g e m p l o y e r has j o i n e d i n SAIF's m o t i o n , 
and no o b j e c t i o n has been r e c e i v e d f r o m Rey C. N i t s c h e ' s 
r e p r e s e n t a t i v e . Based on t h e r e p r e s e n t a t i o n s c o n t a i n e d i n SAIF's 
m o t i o n , we c o n c l u d e t h a t t h e R e f e r e e ' s d i s m i s s a l o r d e r p e r t a i n i n g 
t o t h e i s s u e o f s u r v i v o r ' s b e n e f i t s f o r Rey C. N i t s c h e was 
c o r r e c t . On r e c o n s i d e r a t i o n , we a f f i r m t h e R e f e r e e ' s d i s m i s s a l 
o r d e r p e r t a i n i n g t o t h i s i s s u e , i n l i e u o f t h a t p o r t i o n o f o u r 
i n i t i a l o r d e r t h a t r e v e r s e d . a n d remanded t o t h e R e f e r e e . 

A c c o r d i n g l y , we a d h e r e t o and r e p u b l i s h our J a n u a r y 3 1 , 
1989 o r d e r as m o d i f i e d h e r e i n , e f f e c t i v e t h i s d a t e . The p a r t i e s ' 
r i g h t s o f a p p e a l s h a l l .run f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED.-. J. 

RICHARD C. CENTENO (Deceased), Claimant WCB 87-19246 
MARY FRANCIS WEST, Employer March 28, 1989 
Will i a m B. W y l l i e , Claimant's Attorney Order on Review 
Cash Perrine, Defense Attorney ' 
Joseph McNaught (SAIF), Defense Attorney 
Mark Braverman, A s s i s t a n t Attorney General 

Reviewed- by Bo a r d Members F e r r i s and C r i d e r . 

"! The n o n c o m p l y i n g e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
M c C u l l o u g h ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f a c l a i m f o r 
s u r v i v o r ' s b e n e f i t s f i l e d by t h e deceased c l a i m a n t ' s c o h a b i t a n t , 
C i n d y N i t s c h e , on b e h a l f . o f h e r so n , Rey C. N i t s c h e . I n h e r b r i e f 
on r e v i e w , Ms. N i t s c h e c r o s s - r e q u e s t s , r e v i e w - o f t h a t p a r t of- t h e 
R e f e r e e ' s o r d e r t h a t awarded a $3,000 a s s e s s e d f e e f o r s e r v i c e s a t 
h e a r i n g . I n a d d i t i o n , she r e q u e s t s t h a t t h e Board a s s e s s a 
p e n a l t y and a t t o r n e y f e e r e g a r d i n g , t h e e m p l o y e r ' s p r o c e s s i n g o f 
Rey C. N i t s c h e ' s c l a i m f o r s u r v i v o r ' s b e n e f i t s , and she f u r t h e r 
a r g u e s t h a t t h e e m p l o y e r does n o t have s t a n d i n g t o c h a l l e n g e t h a t 
c l a i m . On r e v i e w , t h e i s s u e s a r e : 

1 . Whether t h e s t a n d i n g and p e n a l t y and a t t o r n e y f e e 
i s s u e s r a i s e d by Ms. N i t s c h e a r e p r o p e r l y w i t h i n t h e 
Bo a r d ' s scope o f r e v i e w . I f so: 

A. Whether t h e e m p l o y e r has s t a n d i n g t o c h a l l e n g e 
Rey C. N i t s c h e ' s c l a i m , f o r . s u r v i v o r ' s b e n e f i t s ; and 

B. Whether t h e e m p l o y e r a c t e d , u n r e a s o n a b l y i n 
p r o c e s s i n g Rey C. N i t s c h e ' s c l a i m . 

2. P a t e r n i t y o f Rey C. N i t s c h e . 

3. A s s e s s e d f e e f o r s e r v i c e s a t h e a r i n g . 

We a f f i r m . 
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FINDINGS OF FACT AND ULTIMATE FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t , i n c l u d i n g t h e 
f i n d i n g s s e t f o r t h i n t h e " O p i n i o n and C o n c l u s i o n s " s e c t i o n o f t h e 
o r d e r . 

We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g . 

The s o l e i s s u e a t h e a r i n g was w h e t h e r Rey C. N i t s c h e was 
t h e son o f t h e deceased c l a i m a n t a n d , t h e r e f o r e , e n t i t l e d t o 
b e n e f i t s u n d e r ORS 656.226. 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s o p i n i o n w i t h t h e f o l l o w i n g 
comment. 

I n h e r b r i e f on r e v i e w , Ms. N i t s c h e r a i s e s a number o f 
a r g u m e n t s f o r t h e f i r s t t i m e . S p e c i f i c a l l y , she a r g u e s t h a t t h e 
e m p l o y e r does n o t have s t a n d i n g t o c o n t e s t Rey C. N i t s c h e ' s 
p a t e r n i t y because i t had p r e v i o u s l y been f o u n d t o be a 
n o n c o m p l y i n g e m p l o y e r . I n a d d i t i o n , - Ms. N i t s c h e r e q u e s t s 
p e n a l t i e s and a t t o r n e y f e e s f o r t h e e m p l o y e r ' s a l l e g e d 
u n r e a s o n a b l e p r o c e s s i n g o f Rey c N i t s c h e ' s c l a i m f o r s u r v i v o r ' s 
b e n e f i t s . 

The s o l e i s s u e r a i s e d and l i t i g a t e d a t h e a r i n g was t h e 
p a t e r n i t y o f Rey C. N i t s c h e . As a r e s u l t , no r e c o r d has been 
d e v e l o p e d on t h e s t a n d i n g and p e n a l t y and a t t o r n e y f e e i s s u e s 
Ms. N i t s c h e r a i s e s on r e v i e w . Under t h e s e c i r c u m s t a n c e s , i t w o u l d 
n o t be a p p r o p r i a t e f o r t h e B o a r d t o a d d r e s s t h e s e i s s u e s . See 
Mavis v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) . 

F i n a l l y , c l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
p a t e r n i t y i s s u e on Board r e v i e w . such a f e e i s d e f i n e d as an 
"a s s e s s e d f e e . " See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t award 
an a s s e s s e d f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . Because no s t a t e m e n t o f 
s e r v i c e s has b e e n - r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be 
awarded. See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 28, 1988 i s a f f i r m e d . 

GREGORY L. FORSYTH, Claimant WCB 86-10813 
Grant, et a l . , Claimant's Attorneys March 28, 1989 
Cowling & Heysell, Defense Attorneys Order on Review 

Reviewed by B o a r d Members Johnson and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M o n g r a i n ' s o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a 
low back c o n d i t i o n . We a f f i r m . 

ISSUE 

The i s s u e i s c o m p e n s a b i l i t y . 
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FINDINGS OF FACT 

Claimant/ 29 years o l d a t the time of h e a r i n g , works f o r 
the employer as a core l a y e r . His j o b r e q u i r e s him t o p e r f o r m 
a c t i v i t i e s of bending, t w i s t i n g and t u r n i n g a t w a i s t l e v e l w h i l e 
h a n d l i n g e i g h t - f o o t sheets of veneer.. He had a h i s t o r y of an upper 
back and c e r v i c a l c o n d i t i o n , f o r which he t r e a t e d from 1977 t h r o u g h 
1980. 

Claimant worked the g r a v e y a r d s h i f t on A p r i l 20, 1986, 
h i s seventh c o n s e c u t i v e day on, when he experienced a g r a d u a l 
t i g h t e n i n g and s t i f f n e s s i n h i s low back. Claimant had, been 
e x p e r i e n c i n g s i m i l a r symptoms f o r the p r i o r s e v e r a l weeks. I t was 
not uncommon f o r him t o work a s i x - d a y s h i f t . 

F o l l o w i n g h i s s h i f t , he went home t o s l e e p . He awoke i n 
c o n s i d e r a b l e p a i n . He i m m e d i a t e l y sought t r e a t m e n t from 
Dr. Herscher, o s t e o p a t h , who advised hot packs and r e s t . Claimant 
t h e n r e t u r n e d t o bed. When he woke up l a t e r t h a t evening he was 
s u f f e r i n g acute p a i n . He was seen i n the emergency room ag a i n by 
Dr. Herscher. Claimant was t r e a t e d w i t h Valium and r e l e a s e d from 
work. His employer was i n f o r m e d t h a t he was unable t o work t h a t 
n i g h t . 

On A p r i l 22, 1986, Dr. Lemley, o s t e o p a t h , began t r e a t i n g 
c l a i m a n t . Claimant was t r e a t e d c o n s e r v a t i v e l y and was r e l e a s e d 
from work u n t i l A p r i l 25, 1986. L a t e r t h a t day, Dr. Lemley 
c o n t a c t e d c l a i m a n t and t o l d him t h a t he c o u l d r e t u r n t o l i g h t d u t y 
i m m e d i a t e l y , as the employer had a p o s i t i o n f o r him. 

Claimant c o n t i n u e d t o t r e a t w i t h Dr. Lemley. On June 6, 
1986, he r e t u r n e d t o core l a y i n g . 

C laimant's c l a i m was denied on June 10, 1986. The d e n i a l 
i n d i c a t e d t h a t c l a i m a n t had t r e a t e d f o r mid-back c o m p l a i n t s f o r a 
number of years p r i o r t o the onset of h i s symptoms, and t h e r e f o r e 
h i s c o n d i t i o n and need f o r t r e a t m e n t d i d not a r i s e out of or i n the 
course of employment. 

On J u l y 31, 1986, c l a i m a n t began t r e a t i n g w i t h 
Dr. Flowers, o s t e o p a t h . Dr. Flowers had p r e v i o u s l y t r e a t e d 
c l a i m a n t ' s upper back and c e r v i c a l c o n d i t i o n . He r e f e r r e d c l a i m a n t 
t o Dr. Narus, neurosurgeon, f o r c o n s u l t a t i o n . X-rays r e v e a l e d a 
n a r r o w i n g of the L5-S1 d i s c space and s p o n d y l o l y s i s a t L5. A bone 
scan was normal. He recommended low back c o n d i t i o n i n g and r e f e r r e d 
c l a i m a n t t o Dr. V e r s t e e g , o r t h o p e d i s t , f o r e v a l u a t i o n and 
t r e a t m e n t . On September 9, 1986, Dr. Versteeg e v a l u a t e d and 
t r e a t e d c l a i m a n t . 

D u r i n g t h e . f i r s t two weeks i n A p r i l 1986, c l a i m a n t , a l o n g 
w i t h h i s w i f e , s e v e r a l o t h e r f a m i l y members, a n e i g h b o r , and a 
co-worker, began c o n s t r u c t i n g a fence around c l a i m a n t ' s p r o p e r t y . 
The hole d i g g i n g was c o n t r a c t e d o u t . The remainder of the work was 
done a f t e r work and on two weekends. During t h i s t i m e , a 
c o n t r a c t o r i n s t a l l e d a hot t u b , and c l a i m a n t ' s b r o t h e r - i n - l a w began 
c o n s t r u c t i n g a deck s u r r o u n d i n g the t u b and along c l a i m a n t ' s 
house. Claimant p a r t i c i p a t e d i n both the work on the fence and t h e 
work on the deck. 

; Claimant had s u f f e r e d from a c e r v i c a l and t h o r a c i c 
c o n d i t i o n . For the f i v e years he worked as a core l a y e r , c l a i m a n t 
e x p e r i e n c e d c o n t i n u a l low back t i g h t n e s s and s t i f f n e s s w i t h 
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accompanying sore muscles. However, he never was o f f work due t o 
h i s low back c o n d i t i o n . 

We are unable t o f i n d t h a t c l a i m a n t ' s work a c t i v i t i e s and 
exposures, when compared t o h i s o f f - w o r k a c t i v i t i e s and exposures, 
were t he major c o n t r i b u t i n g cause of h i s low back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

We must f i r s t determine whether c l a i m a n t ' s c o n d i t i o n i s 
p r o p e r l y c h a r a c t e r i z e d as an o c c u p a t i o n a l disease or as an 
i n d u s t r i a l i n j u r y . I n t h i s r e g a r d , " [o ] c c u p a t i o n a l diseases a re 
d i s t i n g u i s h e d from a c c i d e n t a l i n j u r i e s i n t h a t t h e former are not 
unexpected and are recognized as an i n h e r e n t r i s k o f c o n t i n u e d 
exposure t o c o n d i t i o n s o f the p a r t i c u l a r employment and are g r a d u a l 
r a t h e r than sudden i n ons e t . " H a l l v. Home Insurance Co., 59 Or 
App 526, 529 (1982) . 

I n d e t e r m i n i n g whether c l a i m a n t ' s c o n d i t i o n was 
"unexpected", we c o n s i d e r the l i k e l i h o o d t h a t the c o n d i t i o n would 
r e s u l t from t h e k i n d , r a t e and d u r a t i o n of a c t i v i t y or exposure 
r e l a t e d t o core l a y i n g . I f c l a i m a n t ' s low back c o n d i t i o n was not 
an i n h e r e n t hazard o f h i s core l a y i n g , or o t h e r w i s e expected from 
such a c t i v i t y or exposure, an i n d u s t r i a l i n j u r y , r a t h e r than an 
o c c u p a t i o n a l d i s e a s e , i s i n d i c a t e d . O'Neal v. S i s t e r s of 
Providence, 22 Or App 9 (197 5 ) . 

I n o r d e r t o determine whether c l a i m a n t ' s c o n d i t i o n was 
"sudden i n o n s e t " , we c o n s i d e r whether the c o n d i t i o n o c c u r r e d as a 
r e s u l t of a " d i s c r e t e p e r i o d " o f work a c t i v i t y or exposure. 
V a l t i n s o n v. SAIF, 56 Or App 184 (1982). I f the c o n d i t i o n r e s u l t e d 
from a s u f f i c i e n t l y d i s c r e t e p e r i o d of work a c t i v i t y , an i n d u s t r i a l 
i n j u r y , r a t h e r than an o c c u p a t i o n a l d i s e a s e , i s i n d i c a t e d . 

Here, c l a i m a n t ' s c o n d i t i o n cannot be viewed as unexpected 
i n view of the r e q u i r e m e n t s . o f h i s j o b d u t i e s as a c o r e l a y e r . He 
i s r e q u i r e d t o c o n s t a n t l y p e r f o r m t w i s t i n g , t h r o w i n g , bending, and 
t u r n i n g manuevers t h r o u g h o u t h i s s h i f t . F urthermore, h i s low back 
c o n d i t i o n i s not a s s o c i a t e d w i t h any s p e c i f i c i n c i d e n t o f trauma; 
the onset of h i s symptoms d i d not " c o i n c i d e p r e c i s e l y " w i t h a 
d i s c r e t e , e v e n t . I n s t e a d , h i s symptoms g r a d u a l l y i n c r e a s e d and 
worsened over a p e r i o d o f several.weeks t o the p o i n t where he was 
d i s a b l e d from r e g u l a r work and r e q u i r e d medical t r e a t m e n t . 
Consequently, we,conclude t h a t c l a i m a n t ' s c l a i m should be analyzed 
as an o c c u p a t i o n a l d i s e a s e . 

To p r e v a i l on h i s o c c u p a t i o n a l disease c l a i m , c l a i m a n t 
must prove t h a t h i s work a c t i v i t i e s were the major c o n t r i b u t i n g 
cause of the onset or worsening of h i s low back c o n d i t i o n . See 
former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. Hyster Co., 295 Or 298 
(19 8 3 ) ; Devereaux v. North P a c i f i c I n s . Co., 7 4 Or App 38 8 
(1985). "Major c o n t r i b u t i n g cause" means an a c t i v i t y or exposure 
or c o m b i n a t i o n of a c t i v i t i e s or exposures which c o n t r i b u t e s more t o 
the onset or worsening than a l l o t h e r a c t i v i t i e s or exposures 
combined. C l a r k v. Erdman Meat Packing, 88 Or App 1, 5 (1987) . 

The employer contends t h a t c l a i m a n t ' s low back p a i n was a 
r e s u l t of h i s o f f work a c t i v i t i e s i n v o l v i n g t h e b u i l d i n g o f a fence 
around his.home and a deck f o r a hot t u b , a p p r o x i m a t e l y two weeks 
b e f o r e . h i s c o n d i t i o n became ac u t e . For h i s p a r t , c l a i m a n t a s s e r t s 
t h a t h i s o f f - w o r k a c t i v i t i e s were f a r l e s s demanding than c l a i m e d 
by t h e employer's w i t n e s s e s . _fi??_ 



I n our view, r e s o l u t i o n of the c o m p e n s a b i l i t y of 
c l a i m a n t ' s low back c o n d i t i o n p r e s e n t s a s u f f i c i e n t l y complex 
me d i c a l q u e s t i o n t o r e q u i r e competent medical evidence on the i s s u e 
of c a u s a t i o n . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) . 
This i s p a r t i c u l a r l y t r u e c o n s i d e r i n g the n e c e s s i t y of w e i g h i n g t h e 
r e l a t i v e , c o n t r i b u t i o n of c l a i m a n t ' s work exposures and o f f - w o r k 
exposures. See C l a r k v. Erdman Meat Packing, supra. 

Claimant r e l i e s upon the o p i n i o n s of Dr. Flowers and 
Dr. Versteeg t o s u s t a i n h i s burden of p r o o f . Both Dr. Flowers and 
Dr. Versteeg opined t h a t c l a i m a n t ' s work a c t i v i t y was the major 
c o n t r i b u t i n g f a c t o r t o h i s low back i n j u r y . However, m e d i c a l 
evidence on c a u s a t i o n i s o n l y as competent as the h i s t o r y upon 
which i t i s based. See Somers v SAIF, 77 Or App 259 (1986). The 
h i s t o r y p r o v i d e d by c l a i m a n t t o h i s d o c t o r s was i n c o m p l e t e . I n 
p a r t i c u l a r , he d i d not a d v i s e e i t h e r d o c t o r of h i s o f f - w o r k 
c o n s t r u c t i o n a c t i v i t i e s . T h e r e f o r e , the o pinions.based upon t h i s 
i nadequate h i s t o r y are e n t i t l e d t o l i t t l e p r o b a t i v e w e i g h t . 

Moreover, the h i s t o r y p r o v i d e d t o Dr. Flowers was 
i n a c c u r a t e . Dr. Flowers r e p o r t e d ; i n t h i s r e gard t h a t c l a i m a n t 
e x p e r i e n c e d a sudden i n c r e a s e i n symptoms w h i l e pushing an e x t r a 
heavy power r o l l of plywood. However, the remainder of the r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t i n s t e a d . e x p e r i e n c e d a g r a d u a l i n c r e a s e i n 
symptoms d u r i n g the w o r k s h i f t i n q u e s t i o n , c u l m i n a t i n g i n an acute 
onset of symptoms l a t e r t h a t day. . 

Inasmuch as Drs. Flowers' and Versteeg's o p i n i o n s compose 
the e n t i r e t y of c l a i m a n t ' s medical evidence c o n c e r n i n g the i s s u e of 
c a u s a t i o n , we f i n d t h a t he has f a i l e d t o meet h i s burden of p r o v i n g 
t h a t h i s work exposures were the major c o n t r i b u t i n g cause of h i s 
c o n d i t i o n . A c c o r d i n g l y , the Referee's order which upheld the 
employer's d e n i a l w i l l be a f f i r m e d . 

ORDER 

The Referee's :order dated May 12, 1987 i s a f f i r m e d . A 
c l i e n t - p a i d fee i s approved, not t o exceed $766. 

DONALD E. PETERS, C l a i m a n t WCB 86-12267 
B e n n e t t , e t a l . , C l a i m a n t ' s A t t o r n e y s March 28, 1989 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on Rev i e w 

Reviewed by the Board en banc. 

The i n s u r e r requests review of those p o r t i o n s of Referee 
Neal's o r d e r t h a t : (1) set a s i d e i t s d e n i a l of c l a i m a n t ' s 
o c c u p a t i o n a l disease c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome; 
and (2) awarded c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e f o r i t s 
a l l e g e d l y unreasonable c l a i m s p r o c e s s i n g . The i s s u e s are 
c o m p e n s a b i l i t y and a t t o r n e y f e e s . 

The Board re v e r s e s t h a t p o r t i o n of the Referee's o r d e r 
t h a t s e t a s i d e the i n s u r e r ' s d e n i a l and found c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome compensable. A l l r e m a i n i n g p o r t i o n s of the 
Referee's order are a f f i r m e d . 

FINDINGS OF FACT 

Claimant has worked a p p r o x i m a t e l y 14 years f o r t h e 
employer, a m e t a l m a n u f a c t u r i n g p l a n t . His work i n v o l v e s 
strenuous p h y s i c a l l a b o r i n c l u d i n g l i f t i n g up t o 50 pounds, 
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l o a d i n g and r e l o a d i n g f u r n a c e s , and some clean-up work. I n 
January 1986, he n o t i c e d t h a t h i s hands went t o s l e e p w h i l e 
w e a r i n g g l o v e s a t work. He attempted t o work w i t h o u t g l o v e s , but 
h i s s u p e r v i s o r o r d e r e d him t o wear them. 

I n March 1986, c l a i m a n t was examined by Dr. B u t t o n , hand 
surgeon. B u t t o n r e p o r t e d a r e c e n t onset o f p a i n and numbness i n 
the r i g h t hand, w i t h o c c a s i o n a l very m i l d symptoms i n the l e f t 
hand. He diagnosed a c u m u l a t i v e trauma d i s o r d e r and r i g h t c a r p a l 
t u n n e l syndrome. 

T h e r e a f t e r , c l a i m a n t c o n t i n u e d t o t r e a t w i t h B u t t o n . I n 
June 1986, B u t t o n r e p o r t e d t h a t c l a i m a n t ' s symptoms had i n c r e a s e d 
w i t h o f f - t h e - j o b a c t i v i t i e s i n c l u d i n g d r i v i n g , auto r e p a i r , and 
home remodeling.. B u t t o n f e l t t h a t c l a i m a n t ' s heavy wear p a t t e r n 
i n t h e palmar s u r f a c e s o f h i s hands, i n d i c a t e d t h a t these 
o f f - t h e - j o b a c t i v i t i e s " p l a y [ e d ] a s i g n i f i c a n t p a r t i n h i s 
symptomatology 

I n J u l y 1986, c l a i m a n t underwent a r i g h t c a r p a l t u n n e l 
r e l e a s e performed by B u t t o n . S h o r t l y t h e r e a f t e r , t h e i n s u r e r 
wrote B u t t o n and requested h i s o p i n i o n on whether c l a i m a n t ' s 
c a r p a l t u n n e l syndrome was more p r o b a b l y r e l a t e d t o work or 
nonwork a c t i v i t i e s . L a t e r t h a t month, B u t t o n responded t h a t 
c l a i m a n t ' s auto r e p a i r and home remodeling a c t i v i t i e s were the 
m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s c a r p a l t u n n e l syndromes. I n 
re a c h i n g h i s o p i n i o n , B u t t o n was impressed w i t h the heavy wear 
p a t t e r n i n c l a i m a n t ' s hands, which p e r s i s t e d a f t e r c l a i m a n t was 
taken o f f work f o r s u r g e r y . 

The i n s u r e r denied the c l a i m f o r "Carpal Tunnel" i n 
August 1986, on the b a s i s t h a t c l a i m a n t ' s nonwork a c t i v i t i e s were 
the p r i m a r y cause o f h i s " w r i s t " p a i n . 

I n January 1987, B u t t o n r e p o r t e d t h a t he was q u i t e 
f a m i l i a r w i t h v a r i o u s jobs a t the employer's p l a n t and t h a t he had 
t r e a t e d a number of i t s employes. He s t a t e d t h a t j o b r e l a t e d 
c a r p a l t u n n e l syndrome was a f r e q u e n t c o n d i t i o n a t the employer's 
p l a n t due t o the r e q u i r e d heavy p h y s i c a l work. However, i n 
c o n c l u s i o n , B u t t o n s t a t e d t h a t he f e l t c l a i m a n t ' s nonwork 
a c t i v i t i e s were the major c o n t r i b u t i n g cause o f h i s c a r p a l t u n n e l 
syndrome. 

I n A p r i l 1987, c l a i m a n t was examined by Dr. Achterman, 
o r t h o p e d i s t , a t the request o f h i s a t t o r n e y . I n a d d i t i o n t o 
c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome, Achterman found a " m i l d " 
c a r p a l t u n n e l on the l e f t . Achterman opined t h a t , t h e r e had been 
s i g n i f i c a n t i n d u s t r i a l exposure. He "suspected" t h a t c l a i m a n t ' s 
work environment was "a major c o n t r i b u t i n g f a c t o r " t o t h e 
development o f h i s c a r p a l t u n n e l syndrome. 

B u t t o n d i d not agree w i t h Achterman. I n May 1987, 
B u t t o n s t a t e d , i n t e r a l i a : 

" [ A ] s I have s t a t e d i n the p a s t , I have 
been o v e r l y impressed w i t h the s i g n i f i c a n t 
amount of o u t s i d e a c t i v i t i e s t h i s 
i n d i v i d u a l has been engaged i n and the ve r y 
heavy wear p a t t e r n i n bot h hands, even 
d u r i n g the co n v a l e s c e n t phase f o l l o w i n g h i s 
r i g h t c a r p a l t u n n e l r e l e a s e . C e r t a i n l y 
t h e r e i s room f o r d i f f e r e n c e o f o p i n i o n i n 
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d e t e r m i n i n g whether t h e r e i s an 
o c c u p a t i o n a l r e l a t i o n s h i p i n t h i s type o f 
s i t u a t i o n ! , ] but my f e e l i n g has been i t i s 
h i s a v o c a t i o n a l a c t i v i t i e s t h a t have been 
the major c o n t r i b u t i n g f a c t o r r e l a t i v e t o 
h i s c a r p a l t u n n e l syndromes." 
That same month Achterman responded, i n t e r a l i a : 

"This, p a t i e n t has a 14 year work h i s t o r y a t 
[emp l o y e r ] and d u r i n g t h a t t i m e he has done 
f a i r l y heavy work on a c o n t i n u o u s b a s i s . 
I n d i s c u s s i n g h i s v a r i o u s a c t i v i t i e s w i t h 
t h e p a t i e n t , i t i s apparent t h a t he a l s o 
uses h i s hands i n h i s o f f work s t a t u s , 
however, I t h i n k t h a t h i s work s t a t u s 
should be regarded as a t l e a s t a 50% 
c o n t r i b u t o r to. t he presence of the c a r p a l 
t u n n e l syndrome." 

Claimant c r e d i b l y t e s t i f i e d t h a t h i s s u p e r v i s o r r e q u i r e d 
him t o wear c o t t o n gloves b e g i n n i n g i n January 1986. T h e r e a f t e r , 
he wore the glo v e s f o r a l l work r e q u i r i n g t h e use of h i s hands. 
Inasmuch as grime soaked through the g l o v e s , c l a i m a n t r e g u l a r l y 
d i s c a r d e d them.and began w i t h a new p a i r each week. 

Alt h o u g h c l a i m a n t does not run an auto r e p a i r b u s i n e s s , 
he has t h r e e o l d cars t h a t he " p l a y [ s ] " w i t h . A c c o r d i n g l y , 
c l a i m a n t t e s t i f i e d , i n t e r a l i a : 

"We [ c l a i m a n t and h i s f a m i l y ] do the normal 
maintenance on them t h a t has got t o be 
done, your o i l , l u b e , t i r e s , brakes, any 
oth e r l i t t l e m i s c e l l a n e o u s t h i n g s t h a t a 
normal shop would do, except I do i t myself 
because I can't a f f o r d what they charge an 
hour. " 

I n a d d i t i o n , c l a i m a n t has a p i c k - u p t r u c k and a f l a t bed 
truck.. His w i f e has a c a r . He r e g u l a r l y " w o r k [ s ] on" these t h r e e 
v e h i c l e s . About two years p r i o r t o the h e a r i n g , he i n s t a l l e d a 
ge n e r a t o r i n h i s f l a t bed t r u c k . He uses t h i s t r u c k t o hau l scrap 
wood from.the employer's p l a n t . At the time of h e a r i n g , c l a i m a n t 
had grime on h i s hands. The grime was the r e s u l t of i n s t a l l i n g a 
power s t e e r i n g pump i n one of h i s c a r s . 

A p p r o x i m a t e l y f i v e years ago, c l a i m a n t ' s house was 
remodeled. He helped w i t h the sheetrock i n s t a l l a t i o n . A f t e r t h e 
remodeling was f i n i s h e d , h i s f a m i l y p a i n t e d the house. We f i n d 
t h a t c l a i m a n t ' s work a c t i v i t i e s were not the major c o n t r i b u t i n g 
case o f h i s b i l a t e r a l c a r p a l t u n n e l syndrome. 

CONCLUSIONS OF LAW 

The Referee found t h a t B u t t o n had an i n c o r r e c t h i s t o r y 
c o n c e r n i n g c l a i m a n t ' s o f f - t h e - j o b a c t i v i t i e s . The Referee, 
t h e r e f o r e , concluded t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome was a compensable o c c u p a t i o n a l d i s e a s e . We d i s a g r e e . 

To prove an o c c u p a t i o n a l disease c l a i m , t h e worker must 
show t h a t h i s work a c t i v i t i e s were the major c o n t r i b u t i n g cause of 
h i s d i s e a s e . D e t h l e f s v. Hyster Co., 295 Or 298 (1983). He must 
a l s o . p r o v e t h a t he was not o r d i n a r i l y s u b j e c t e d or exposed t o the 
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disease o f f - t h e - j o b . ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . When we are c o n f r o n t e d 
w i t h c o n f l i c t i n g m e dical o p i n i o n s , we must choose which m e d i c a l 
h y p o t h e s i s i s c o r r e c t . McClendon v. Nabisco Brands, I n c . , 77 Or 
App 412, 416 (198 6 ) . Absent p e r s u a s i v e reasons t o do o t h e r w i s e , 
we g e n e r a l l y accord g r e a t e r weight t o the t r e a t i n g p h y s i c i a n ' s 
o p i n i o n . I d . ; Weiland v. SAIF, 64 Or App 810 (1 9 8 3 ) . 

Here, B u t t o n was c l a i m a n t ' s t r e a t i n g surgeon. He f i r s t 
examined c l a i m a n t i n March 1986. T h e r e a f t e r , he p e r s o n a l l y 
examined c l a i m a n t on s e v e r a l o c c a s i o n s . B u t t o n understood t h a t 
c l a i m a n t was i n v o l v e d i n nonwork a c t i v i t i e s i n c l u d i n g home 
rem o d e l i n g , home auto r e p a i r , and wood c u t t i n g . Save f o r home 
re m o d e l i n g , c l a i m a n t ' s t e s t i m o n y l a r g e l y s u p p o r t s B u t t o n ' s 
u n d e r s t a n d i n g . Claimant performs work on h i s o l d ca r s s i m i l a r t o 
t h a t o f a "normal shop."' He a l s o works on h i s two t r u c k s and h i s 
w i f e ' s c a r . At the h e a r i n g , he a d m i t t e d t h a t h i s hands were grimy 
because he had r e c e n t l y i n s t a l l e d a f u e l pump i n one of h i s c a r s . 
A l t h o u g h he has not c u t wood i n t h r e e y e a r s , he r e g u l a r l y h a u l s 
wood scraps i n h i s f l a t bed t r u c k . Under such c i r c u m s t a n c e s , we 
do not f i n d t h a t B u t t o n had an i n c o r r e c t h i s t o r y r e g a r d i n g 
c l a i m a n t ' s o f f - t h e - j o b a c t i v i t i e s . 

Moreover, B u t t o n ' s o p i n i o n i s b u t t r e s s e d by the heavy 
wear p a t t e r n i n c l a i m a n t ' s hands. Claimant began wearing gloves 
a t work i n January 1986. He wore the gloves f o r a l l a c t i v i t i e s 
r e q u i r i n g the use of h i s hands. Claimant's p o s i t i o n i s t h a t much 
of the grime and wear i n h i s hands was due t o leakage t h r o u g h h i s 
c o t t o n work g l o v e s . We do not accept c l a i m a n t ' s argument. 
Claimant began w i t h a new p a i r of gloves every week. Moreover, 
even a f t e r c l a i m a n t was taken o f f work f o r h i s J u l y 1987 s u r g e r y , 
h i s heavy wear p a t t e r n p e r s i s t e d . 

A l t h o u g h Achterman d i s a g r e e d wit,h B u t t o n , we are 
unpersuaded by h i s c o n t r a r y o p i n i o n . F i r s t , u n l i k e B u t t o n , 
Achterman i s not a hand s p e c i a l i s t . Second, again u n l i k e B u t t o n , 
Achterman o n l y observed c l a i m a n t on one o c c a s i o n . See Weiland v. 
SAIF, supra. T h i r d , Achterman agreed w i t h B u t t o n i n s o f a r as he 
found t h a t c l a i m a n t "uses h i s hands i n h i s o f f work 
s t a t u s . . . ." L a s t , Achterman merely found t h a t c l a i m a n t ' s work 
a c t i v i t i e s were "at l e a s t a 50% [ s i c ] c o n t r i b u t o r " t o h i s 
b i l a t e r a l c a r p a l t u n n e l syndrome. However, c l a i m a n t must prove 
t h a t h i s work a c t i v i t i e s were the major c o n t r i b u t i n g cause of h i s 
c o n d i t i o n ; not merely a c o n t r i b u t o r . D e t h l e f s , supra. A l t h o u g h 
we are aware t h a t "magic words" are not a c o n d i t i o n precedent t o 
c o m p e n s a b i l i t y , i n t h i s p a r t i c u l a r case the absence t h e r e o f 
weakens the persuasiveness of Achterman's o p i n i o n . See McClendon, 
supra, 77 Or App a t 417. 

A c c o r d i n g l y , we are more persuaded by Bu t t o n ' s o p i n i o n . 
On t h i s r e c o r d , c l a i m a n t has not proven t h a t h i s work a c t i v i t i e s 
were the major c o n t r i b u t i n g cause of h i s b i l a t e r a l c a r p a l t u n n e l 
syndrome. 

ORDER 

The Referee's o r d e r dated June 2, 1987 i s re v e r s e d i n 
p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f the Referee's o r d e r 
t h a t set as i d e the i n s u r e r ' s : d e n i a l , of c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome i s r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d 
and,upheld. A l l r e m a i n i n g p o r t i o n s . o f , t h e Referee's o r d e r are 
a f f i r m e d . , ,A c l i e n t - p a i d f e e , not t o exceed $2,130, i s approved. 
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Board Member C r i d e r , d i s s e n t i n g . 

C l aimant's c a r p a l t u n n e l syndrome is^cqmpensable. I 
would a f f i r m the or d e r o f the Referee. 

Both Dr. B u t t o n and Dr. Achterman b e l i e v e d t h a t 
c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n was w o r k - r e l a t e d . The debate 
between them concerns whether c l a i m a n t ' s at-work a c t i v i t i e s 
compared t o h i s o f f - w o r k a c t i v i t i e s were the major c o n t r i b u t i n g 
cause of the c o n d i t i o n . 

I n J u l y 1 9 8 6 , ; f o l l o w i n g h i s performance of a c a r p a l 
t u n n e l r e l e a s e , Dr. B u t t o n s t a t e d t h a t he c o u l d not c a t e g o r i c a l l y 
answer the i n s u r e r ' s query c o n c e r n i n g the major c o n t r i b u t i n g cause 
f o r t h e syndrome. L a t e r , a f t e r repeated i n q u i r i e s from t h e 
i n s u r e r , Dr. B u t t o n opined t h a t o f f - w o r k a c t i v i t i e s were the major 
c o n t r i b u t i n g cause. His o p i n i o n was e x p l i c i t l y based on h i s 
u n d e r s t a n d i n g of c l a i m a n t ' s p o s t - s u r g e r y a c t i v i t i e s o f f the j o b . 
He understood t h a t c l a i m a n t was doing r e m o d e l l i n g and was r u n n i n g 
an auto r e p a i r shop p o s t - s u r g e r y . , Dr. B u t t o n then a p p a r e n t l y 
assumed t h a t because c l a i m a n t ' s hands were c a l l o u s e d a t the time 
of s u r g e r y , c l a i m a n t was a l s o i n v o l v e d i n r e m o d e l l i n g and auto 
r e p a i r when the syndrome developed. 

The v a l u e of Dr. Bu t t o n ' s o p i n i o n depends on the 
accuracy o f h i s u n d e r s t a n d i n g o f c l a i m a n t ' s work a c t i v i t i e s and 
o f f - w o r k a c t i v i t i e s . The Referee, found c l a i m a n t c r e d i b l e . 
C l aimant's t e s t i m o n y undermines Dr. Bu t t o n ' s assumptions about h i s 
o f f - w o r k a c t i v i t i e s a t the time the c a r p a l t u n n e l c o n d i t i o n was 
d e v e l o p i n g . T h e r e f o r e , Dr. Button's o p i n i o n was not p e r s u a s i v e . 

The Referee p r o p e r l y r e l i e d on Dr. Achterman's o p i n i o n 
and concluded t h a t work exposure was the major c o n t r i b u t i n g cause 
of c l a i m a n t ' s b i l a t e r a l w r i s t c o n d i t i o n . 

T h e r e f o r e , I d i s s e n t . 

WALTER R. SEARLES, C l a i m a n t . WCB 86-13495 
Welch, e t a l . , C l a i m a n t ' s A t t o r n e y s March 28, 1989 
Mark B r o n s t e i n ( S A I F ) , D e f e n s e A t t o r n e y s O r d e r on Revi e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s review o f Referee 
Tenenbaum's order t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , 
whereas a D e t e r m i n a t i o n Order had awarded 30 p e r c e n t ( 9 6 degrees) 
unscheduled permanent d i s a b i l i t y f o r a back i n j u r y . We r e v e r s e t he 
Referee's order and modify t he D e t e r m i n a t i o n Order. 

ISSUE 

Extent of unscheduled permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

' Claimant worked 1 2 years f o r the employer, f i r s t as a 
t r u c k d r i v e r and l a t e r as a cement mixer. He has had back problems 
i n t e r m i t t e n t l y f o r about 3 0 y e a r s . I n January 1 9 8 6 , he f i l e d a 
c l a i m f o r worsening back p a i n . The d i a g n o s i s was' d e g e n e r a t i v e 
o s t e o a r t h r i t i s of the lower lumbar and lumbosacral s p i n e . The 
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c l a i m was accepted f o r a d i s a b l i n g "low back s t r a i n , " and he was 
t r e a t e d c o n s e r v a t i v e l y . He t r i e d t o r e t u r n t o work but was 
u n s u c c e s s f u l . The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
September 22, 1986, w i t h 30 p e r c e n t unscheduled permanent 
d i s a b i l i t y . 

I n 1983 c l a i m a n t underwent p a r t i a l e x c i s i o n o f a 
cancerous c o l o n and had a permanent colostomy. A f t e r s u r g e r y , he 
r e t u r n e d t o work w i t h o u t any.apparent d i f f i c u l t y and, by February 
1986, t h e r e was not y e t any r e c u r r e n c e of cancer. However, t he 
c o l o n cancer subsequently r e c u r r e d and, i n J u l y 1986, he underwent 
f u r t h e r s u r g e r y f o r t h a t c o n d i t i o n . During s u r g e r y , i t was 
d i s c o v e r e d t h a t cancer had spread t o the p e l v i c r e g i o n . .Claimant 
has been r e c e i v i n g weekly chemotherapy.since March 1987. 
Chemotherapy d r a i n s him of body energy and causes h i s food t o t a s t e 
b i t t e r w h i c h , . i n t u r n , c o n t r i b u t e s . t o decreased energy and reduced 
p h y s i c a l energy. 

V o c a t i o n a l a s s i s t a n c e was begun, but l a t e r t e r m i n a t e d 
when i t was determined t h a t c l a i m a n t c o u l d not work due t o both t h e 
back and cancer c o n d i t i o n s and t h a t he i n t e n d e d t o r e t i r e . 

Claimant i s 61 years of age and has an e i g h t h grade 
e d u c a t i o n . His p r i o r work experie n c e i s l i m i t e d t o manual l a b o r , 
i n c l u d i n g c o n s t r u c t i o n and t r u c k d r i v i n g . He was e a r n i n g $10 per 
hour when he stopped working i n January 1986. 

C u r r e n t l y , c l a i m a n t experiences low back p a i n , f o r which 
he takes m e d i c a t i o n . He has l i m i t a t i o n s on bending and p r o l o n g e d 
s i t t i n g , s t a n d i n g and w a l k i n g , though he can r e l i e v e p a i n by 
changing p o s i t i o n s . His back impairment i s m i n i m a l , and reduces 
h i s f u n c t i o n a l c a p a c i t y t o l i g h t work. 

FINDINGS OF ULTIMATE FACT 

Claimant's p r e e x i s t i n g cancer c o n d i t i o n was not d i s a b l i n g 
a t the time of the accepted back c l a i m . We do not f i n d , when 
c u r r e n t d i s a b i l i t y a t t r i b u t a b l e t o cancer i s excluded from 
c o n s i d e r a t i o n , t h a t c l a i m a n t i s unable t o pe r f o r m any work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The Referee g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y 
(PTD), a p p a r e n t l y f i n d i n g t h a t he i s unable t o p e r f o r m any g a i n f u l 
and s u i t a b l e work. We d i s a g r e e and, i n s t e a d , r e i n s t a t e t h e 
D e t e r m i n a t i o n Order award of 30 per c e n t unscheduled permanent 
d i s a b i l i t y . f 

Permanent T o t a l D i s a b i l i t y 

I n d e t e r m i n i n g whether c l a i m a n t i s permanently and 
t o t a l l y d i s a b l e d , we c o n s i d e r a l l of h i s medical impairment, 
i n c l u d i n g p r e e x i s t i n g noncompensable d i s a b i l i t y . ORS 
6 5 6 . 2 0 6 ( l ) ( a ) ; Weyerhaeuser Company v. Rees, 85 Or App 32 5, 32 8 
( 1987 ) . Here, we f i n d t h a t the. noncompensable c o l o n cancer 
p r e e x i s t e d the accepted back c l a i m . Although the cancer was 
s u r g i c a l l y removed p r i o r t o the c l a i m , i t s subsequent " r e c u r r e n c e " 
evidenced;a . c o n t i n u a t i o n of the o r i g i n a l , p r e e x i s t i n g c o n d i t i o n . 

We do not f i n d , however, t h a t t h e r e was any p r e e x i s t i n g 
d i s a b i l i t y due t o the cancer. c o n d i t i o n . D i s a b i l i t y r e s u l t i n g from 
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a p r e e x i s t i n g c o n d i t i o n i s c o n s i d e r e d as i t e x i s t e d a t t h e t i m e of 
the i n d u s t r i a l i n j u r y . Donald L. Savage, 39 Van N a t t a 758, 760 
( 1 9 8 7 ) . A f t e r s u r g e r y i n 1983, c l a i m a n t r e t u r n e d t o work f o r more 
than two years w i t h o u t f u r t h e r d i f f i c u l t y . There i s no evidence 
t h a t c l a i m a n t had problems w i t h cancer when he f i l e d h i s back c l a i m 
i n January 1986. Because the p r e e x i s t i n g cancer c o n d i t i o n was 
n o n d i s a b l i n g a t the time of the accepted back c l a i m , i t w i l l n o t be 
c o n s i d e r e d i n r a t i n g permanent d i s a b i l i t y . 

To prove h i s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , 
c l a i m a n t must e s t a b l i s h t h a t he i s unable t o p e r f o r m any work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; Wilson v. 
Weyerhaeuser, 30 Or App 403, 408-09 (1977). P h y s i c a l l y , c l a i m a n t 
i s t o t a l l y i n c a p a c i t a t e d . However, h i s t e s t i m o n y e s t a b l i s h e s t h a t 
much of the i n c a p a c i t a t i o n r e s u l t s from c u r r e n t t r e a t m e n t f o r t h e 
noncompensable cancer c o n d i t i o n . T h e r e f o r e , we are not persuaded 
t h a t he i s t o t a l l y i n c a p a c i t a t e d by the back c o n d i t i o n a l o n e . 
Consequently, he can p r e v a i l o n l y by p r o v i n g t h a t he f a l l s w i t h i n 
t h e s o - c a l l e d " o d d - l o t " d o c t r i n e . Under t h a t d o c t r i n e , a d i s a b l e d 
p e r s o n , capable of p e r f o r m i n g work of some k i n d , may s t i l l be 
p ermanently and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f h i s 
p h y s i c a l c o n d i t i o n and c e r t a i n nonmedical f a c t o r s , . s u c h as age, 
e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , 
mental c a p a c i t y and e m o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade 
Corp., 72 Or App 397, 399 (1985). 

I n c o n c l u d i n g t h a t c l a i m a n t was permanently and t o t a l l y 
d i s a b l e d under the " o d d - l o t " - d o c t r i n e , the Referee d i s m i s s e d a 
v o c a t i o n a l r e p o r t which l i s t e d s e v e r a l j o b s c o n s i d e r e d t o be w i t h i n 
c l a i m a n t ' s p h y s i c a l and v o c a t i o n a l c a p a b i l i t i e s , assuming t h a t he 
was not d i s a b l e d by the cancer c o n d i t i o n . These jobs i n c l u d e motor 
t r a n s p o r t a t i o n d i s p a t c h e r , s h i p p i n g and r e c e i v i n g weigher, p a r k i n g 
l o t c a s h i e r , motel c l e r k , s e c u r i t y guard and gate t e n d e r . The 
Referee noted t h a t these jobs p a i d s u b s t a n t i a l l y lower wages 
compared t o the $10 h o u r l y wage c l a i m a n t had been e a r n i n g from the 
employer, and a p p a r e n t l y concluded t h a t these jobs were not 
" g a i n f u l . " We d i s a g r e e . F i r s t , i t i s not a t a l l c l e a r from the 
r e c o r d what wages are p a i d a t these j o b s , much l e s s whether these 
wages are s u b s t a n t i a l l y lower than c l a i m a n t ' s p r e v i o u s wage. 
Second, we have p r e v i o u s l y observed t h a t the purpose o f awarding 
permanent t o t a l d i s a b i l i t y b e n e f i t s i s t o m a i n t a i n c l a i m a n t , not 
r e s t o r e him t o p r e - i n j u r y wage s t a t u s (as i s the purpose o f 
v o c a t i o n a l r e h a b i l i t a t i o n , f o r example). Steven E. P u t t i e , 40 Van 
N a t t a 1069, 1072 (1988); Walter R. LaChappelle, 36 Van N a t t a 1565, 
1566 (1984). Given t h a t purpose, i t i s not improper t o deny 
c l a i m a n t the maintenance b e n e f i t s of permanent t o t a l d i s a b i l i t y 
when he i s capable of e a r n i n g a l i v i n g , even a t a r a t e below h i s 
o r i g i n a l wage. 

Given the s p e c i f i c j o b p o s s i b i l i t i e s t h a t are w i t h i n 
c l a i m a n t ' s p h y s i c a l and v o c a t i o n a l c a p a b i l i t i e s , when the cancer 
c o n d i t i o n i s excluded from c o n s i d e r a t i o n , we are not persuaded t h a t 
c l a i m a n t i s unable t o p e r f o r m any work at a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . Absent t h a t f i n d i n g , we conclude t h a t c l a i m a n t has not 
proven h i s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s . 
Permanent P a r t i a l D i s a b i l i t y 

The c r i t e r i o n f o r r a t i n g unscheduled permanent p a r t i a l 
d i s a b i l i t y i s t he permanent l o s s of e a r n i n g c a p a c i t y due t o t h e 
compensable c o n d i t i o n . ORS 656.214(5). I n d e t e r m i n i n g t h e l o s s o f 
e a r n i n g c a p a c i t y , we c o n s i d e r medical and l a y evidence o f p h y s i c a l 
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impairment r e s u l t i n g from the compensable c o n d i t i o n and a l l o f the 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 
e t seq. We a p p l y these f o r m u l a s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 
505, 510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260, 269 
(1982) . 

The r e c o r d i s devoid of any express m e d i c a l r a t i n g o f 
c l a i m a n t ' s permanent p h y s i c a l impairment due t o the back c o n d i t i o n 
a l o n e . Claimant t e s t i f i e d t h a t he has low back p a i n f o r which he 
takes m e d i c a t i o n . He cannot bend and has l i m i t a t i o n s on s t a n d i n g , 
w a l k i n g and s i t t i n g . A f t e r r e v i e w i n g h i s t e s t i m o n y , we f i n d t h a t 
h i s back impairment i s m i n i m a l . His e a r n i n g c a p a c i t y i s f u r t h e r 
d i m i n i s h e d by h i s advanced age, l i m i t e d e d u c a t i o n , l i m i t e d work 
ex p e r i e n c e and decreased f u n c t i o n a l c a p a c i t y . Based on these 
f a c t o r s , we conclude t h a t an award of 35 p e r c e n t unscheduled 
permanent d i s a b i l i t y a d e q u a t e l y compensates c l a i m a n t f o r h i s low 
back c o n d i t i o n . 

ORDER 

The Referee's order dated June 12, 1987, as r e c o n s i d e r e d 
on J u l y 10, 1987 and amended on J u l y 29, 1987, i s r e v e r s e d . I n 
l i e u o f the Referee's award and i n a d d i t i o n t o the D e t e r m i n a t i o n 
Order award of 30 p e r c e n t (96 degrees) unscheduled permanent 
d i s a b i l i t y , c l a i m a n t i s awarded 5 p e r c e n t (16 degrees) unscheduled 
permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o date of 35 
p e r c e n t (112 degrees) unscheduled permanent d i s a b i l i t y f o r h i s low 
back c o n d i t i o n . Claimant's a t t o r n e y fee s h a l l be a d j u s t e d 
a c c o r d i n g l y . 

GENE A. HAWKINS, C l a i m a n t WCB 84-07309 
G l e n , e t a l . , C l a i m a n t ' s A t t o r n e y s March 3 0 , 1989 
R i c h a r d D. B a r b e r ( S A I F ) , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members en banc. 

Claimant requests review of Referee Garaventa's o r d e r 
which: (1) upheld the SAIF C o r p o r a t i o n ' s d e n i a l s of h i s a g g r a v a t i o n 
c l a i m s f o r a low back c o n d i t i o n ; and (2) d e c l i n e d t o award a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y 'TTD) b e n e f i t s f o r the six-week p e r i o d 
t h a t he wore a body c a s t . 

ISSUES 

1. C o m p e n s a b i l i t y of the 1984 and 1985 a g g r a v a t i o n c l a i m s 
f o r a low back c o n d i t i o n . 

2. C o m p e n s a b i l i t y of the 1986 a g g r a v a t i o n c l a i m f o r TTD 
b e n e f i t s f o r the six-week p e r i o d t h a t c l a i m a n t wore a body c a s t . 

a) Claimant's e n t i t l e m e n t t o reopening of h i s c l a i m 
f o r a g g r a v a t i o n . 

b) Claimant's e n t i t l e m e n t t o TTD b e n e f i t s . 

We a f f i r m and adopt t h a t p o r t i o n of the Referee's o r d e r 
t h a t upheld the 1984 and 1985 a g g r a v a t i o n d e n i a l s , as supplemented by 
the f i n d i n g s of f a c t below. We reve r s e t h a t p o r t i o n of the o r d e r 
t h a t d e c l i n e d t o reopen the c l a i m f o r a g g r a v a t i o n d u r i n g t h e p e r i o d 
t h a t c l a i m a n t wore a body c a s t ; however, we a f f i r m the Referee's 
d e c i s i o n t h a t he i s not e n t i t l e d t o a d d i t i o n a l TTD b e n e f i t s . 
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FINDINGS OF FACT 

The l a s t award of compensation was the October 3 1 , 1983, 
Op i n i o n and Order, i n which the Referee a f f i r m e d t h e D e t e r m i n a t i o n 
Order awarding 50 pe r c e n t unscheduled permanent d i s a b i l i t y f o r t h e 
low back i n j u r y and 50 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e 
l o s s of use or f u n c t i o n of the r i g h t l e g . P r i o r t o t h a t award, on 
August 25, 1983, c l a i m a n t had low back p a i n r a d i a t i n g i n t o b o t h 
l e g s . The p a i n i n c r e a s e d w i t h p h y s i c a l a c t i v i t y . His knees f e l t 
weak, as though they were going t o "gi v e way." He c o u l d not l i f t any 
weight and c o u l d s i t f o r o n l y 15 t o 20 minutes b e f o r e e x p e r i e n c i n g 
p a i n and numbness. He c o u l d not walk more than a few b l o c k s . He 
a l s o had d i f f i c u l t y w i t h h i s u r i n a r y f u n c t i o n . 

The symptoms and l i m i t a t i o n s above remained t h e same 
thr o u g h June, 1985. On June 3, 1986., Dr. Newby a p p l i e d a body c a s t 
on c l a i m a n t t o r e l i e v e p e r s i s t e n t low back p a i n r e s u l t i n g from t h e 
compensable i n j u r y . Claimant wore t he c a s t f o r s i x weeks and was 
t o t a l l y d i s a b l e d d u r i n g t h a t p e r i o d . 

SAIF was adv i s e d of the a p p l i c a t i o n of the body c a s t , and 
responded by l e t t e r o f September 22, 1986, t h a t the c l a i m remained 
c l o s e d f o r l a c k of evidence of any w o r s e n i n g . i n c l a i m a n t ' s c o n d i t i o n . 

Claimant has n e i t h e r worked nor sought work s i n c e t h e 
o r i g i n a l i n j u r y i n January, 1982, d e s p i t e h i s r e l e a s e f o r l i g h t work 
i n May, 1983. 

FINDINGS OF ULTIMATE FACT 

Claimant's low back c o n d i t i o n had not worsened p r i o r t o the 
d e n i a l s of June, 1984, and June, 1985. His c o n d i t i o n worsened when 
he was pl a c e d i n the body c a s t . That worsening r e s u l t e d from 
t r e a t m e n t f o r the compensable i n j u r y . Claimant had removed h i m s e l f 
from the l a b o r market p r i o r t o the worsening. 

CONCLUSIONS OF LAW AND OPINION 

On review, c l a i m a n t contends t h a t he was e n t i t l e d t o 
reopening of h i s c l a i m w i t h TTD b e n e f i t s f o r t h e p e r i o d t h a t he wore 
the body c a s t . We agree t h a t the c l a i m should have been reopened, 
but we do not agree t h a t he i s e n t i t l e d t o TTD b e n e f i t s . 

Claimant may seek reopening of h i s o r i g i n a l i n j u r y c l a i m 
w i t h a d d i t i o n a l TTD b e n e f i t s by f i l i n g a c l a i m f o r a g g r a v a t i o n . See 
ORS 656.273(2). Here, SAIF r e c e i v e d a med i c a l r e p o r t from Dr. Newby 
i n June, 1986,, i n d i c a t i n g h i s i n t e n t t o ap p l y the body c a s t f o r s i x 
weeks. That r e p o r t was an a g g r a v a t i o n c l a i m . See ORS 656.273(3). 
A l t h o u g h SAIF never f o r m a l l y denied t h a t c l a i m , i t a d v i s e d c l a i m a n t 
t h a t h i s c l a i m remained c l o s e d f o r l a c k of evidence t h a t h i s 
c o n d i t i o n had worsened. T h e r e f o r e , SAIF had, i n f a c t , denied t h e 
a g g r a v a t i o n c l a i m . 

I n h i s h e a r i n g request and a t h e a r i n g , c l a i m a n t r a i s e d the 
is s u e of h i s e n t i t l e m e n t t o a d d i t i o n a l TTD b e n e f i t s w i t h o u t 
e x p l i c i t l y c h a l l e n g i n g SAIF's de f a c t o d e n i a l o f h i s a g g r a v a t i o n 
c l a i m . . We f i n d , n e v e r t h e l e s s , t h a t the de f a c t o d e n i a l was p r o p e r l y 
b e f o r e t h e Referee. The Referee concluded t h a t c l a i m a n t was not 
e n t i t l e d t o TTD b e n e f i t s , but she d i d not address t he c o m p e n s a b i l i t y 
of the u n d e r l y i n g a g g r a v a t i o n c l a i m . We address t h a t i s s u e here. 
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To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must prove 
t h a t : (1) h i s c o n d i t i o n has worsened s i n c e the l a s t award of 
compensation, so t h a t he i s more d i s a b l e d e i t h e r t e m p o r a r i l y or 
permanently; and (2) h i s compensable i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause of the worsened c o n d i t i o n . ORS 656.273(1); Grable 
v. Weyerhaeuser Company, 291 Or 387, 400-01 (1981) ; Smith v. SAIF, 
302 Or 39 6, 399 (1986) . I n d e t e r m i n i n g whether t h e r e i s a worsened 
c o n d i t i o n , we do not d i s t i n g u i s h between a c l a i m a n t who i s p h y s i c a l l y 
unable t o work and one who, because of necessary t r e a t m e n t , i s 
u n a v a i l a b l e t o go t o work; i n both cases, c l a i m a n t i s d i s a b l e d . See 
Weyerhaeuser Company v. S u r p r i s e , 89 Or App 296, 300 (198 8 ) . 

Here, i t i s un d i s p u t e d t h a t a p p l i c a t i o n o f the body c a s t 
was necessary t r e a t m e n t f o r the e f f e c t s of the compensable i n j u r y and 
t h a t c l a i m a n t was t o t a l l y d i s a b l e d d u r i n g i t s six-week a p p l i c a t i o n . 
Pursuant t o Gwynn v. SAIF, 304 Or 345 (198 7 ) , t o t a l d i s a b i l i t y 
exceeding 14 days i s a worsening as a mat t e r of law. Consequently, 
c l a i m a n t has e s t a b l i s h e d a worsening as a m a t t e r of law. 

Claimant has a l s o e s t a b l i s h e d a worsening as a m a t t e r of 
f a c t . To b e g i n , we must determine whether t he six-week p e r i o d of 
t o t a l d i s a b i l i t y was a n t i c i p a t e d by the p r i o r award of compensation. 
See Smith v. SAIF, supra, 302 Or a t 401. We do so by f i r s t 
d e t e r m i n i n g whether the p r i o r award a n t i c i p a t e d t h a t some p e r i o d o f 
t o t a l d i s a b i l i t y would r e s u l t from the compensable i n j u r y . See Gwynn 
v. SAIF, 304 Or 345, 352-53 (1987). Here, t h e r e was med i c a l evidence 
t h a t c l a i m a n t would e x p e r i e n c e f l a r e u p s of severe p a i n which c o u l d 
e v e n t u a l l y l e a d t o the l o s s of use of both l e g s . That evidence was 
co n s i d e r e d by a p r i o r Referee i n a f f i r m i n g t h e D e t e r m i n a t i o n Order 
award. We f i n d t h a t , a l t h o u g h the award c l e a r l y d i d not a n t i c i p a t e 
the l o s s of use of both l e g s , i t d i d a n t i c i p a t e f u t u r e symptomatic 
f l a r e u p s r e s u l t i n g i n some p e r i o d s o f d i s a b i l i t y . However, we 
conclude t h a t the p r i o r award d i d not a n t i c i p a t e a six-week p e r i o d of 
t o t a l d i s a b i l i t y . We conclude, t h e r e f o r e , t h a t c l a i m a n t has proven a 
worsened c o n d i t i o n as a m a t t e r of f a c t . Consequently, whether as a 
matter of law or f a c t , c l a i m a n t ' s a g g r a v a t i o n c l a i m i s compensable. 

However, c l a i m a n t i s not e n t i t l e d t o TTD b e n e f i t s f o r the 
p e r i o d t h a t he wore the body c a s t , because he e f f e c t i v e l y w i t h d r e w 
h i m s e l f from the l a b o r market. TTD b e n e f i t s are awarded f o r l o s t 
wages, see ORS 656.210(1), and a person who has withdrawn from t he 
l a b o r market has no l o s t wages. C u t r i g h t v. Weyerhaeuser Co., 299 Or 
290, 302 (1985). I t i s i m m a t e r i a l t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n 
n e c e s s i t a t e d the w i t h d r a w a l . Karr v. SAIF, 79 Or App 250, rev den 
301 Or 765 (1986 ) . 

F i n a l l y , we emphasize t h a t , a l t h o u g h c l a i m a n t i s not 
e n t i t l e d t o TTD b e n e f i t s , he i s e n t i t l e d t o a d e t e r m i n a t i o n of any 
a d d i t i o n a l permanent d i s a b i l i t y he may have s u s t a i n e d , upon e v e n t u a l 
c l o s u r e of the c l a i m . See ORS 656.268. 

ORDER 

The Referee's order dated June 10, 1987 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . That p o r t i o n o f the order t h a t upheld t h e SAIF 
C o r p o r a t i o n ' s de_ f_acto d e n i a l of the a g g r a v a t i o n c l a i m of June, 1986, 
i s r e v e r s e d . That d e n i a l i s set aside and the a g g r a v a t i o n c l a i m i s 
remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. The remainder o f 
the Referee's order i s a f f i r m e d . Claimant's a t t o r n e y i s awarded an 
assessed fee of $750 f o r s e r v i c e s a t tHe h e a r i n g l e v e l and on Board 
r e v i e w , t o be p a i d by SAIF. • 
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Board Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t . Claimant has not s u s t a i n e d h i s burden of 
p r o v i n g t h a t he s u f f e r e d a compensable a g g r a v a t i o n d u r i n g t h e 
six-week p e r i o d t h a t he wore the body c a s t . 

As a p r e l i m i n a r y m a t t e r , I d i s a g r e e w i t h the m a j o r i t y ' s 
f i n d i n g t h a t Dr. Newby's l e t t e r of June 3, 1986, c o n s t i t u t e s an 
a g g r a v a t i o n c l a i m . A medical r e p o r t s u b m i t t e d as an a g g r a v a t i o n 
c l a i m must put the i n s u r e r on n o t i c e t h a t t r e a t m e n t f o r a changed 
c o n d i t i o n i s i n d i c a t e d . ORS 656.273(1), ( 3 ) ; Avalos v. Bowyer, 89 Or 
App 546, 549 ( 1 9 8 8 ) ; K r a j a c i c v. B l a z i n g Orchards, 84 Or App 127, 
130, m o d i f i e d 85 Or App 4 77, remanded f o r r e c o n s i d e r a t i o n on o t h e r 
grounds 304 Or 436 (1987) , on remand 90 Or App 593 ( 1988); Ha.ret v. 
SAIF, 72 Or App 668, 672, rev den 299 Or 313 (1985). Newby's l e t t e r 
does not i n d i c a t e t h a t a p p l i c a t i o n - of the body ca s t i s t r e a t m e n t f o r 
a changed c o n d i t i o n - . Indeed, the l e t t e r does not r e p o r t any change 
i n c l a i m a n t ' s c o n d i t i o n s i n c e the l a s t award of compensation i n 
October, 1983. Rather, the l e t t e r i n d i c a t e s t h a t a p p l i c a t i o n of the 
body ca s t i s i n t e n d e d t o r e l i e v e c o n t i n u i n g low back p a i n , a symptom 
which has p e r s i s t e d s i n c e the l a s t award of compensation. Hence, I 
do not f i n d t h a t the l e t t e r put SAIF on n o t i c e t h a t t r e a t m e n t f o r a 
changed c o n d i t i o n i s i n d i c a t e d . 

The m a j o r i t y a p p a r e n t l y found o t h e r w i s e , however, c i t i n g 
Weyerhaeuser Company v. S u r p r i s e , 89 Or App 296 (1988), f o r the 
p r o p o s i t i o n t h a t t r e a t m e n t f o r the c o n t i n u i n g e f f e c t s of the 
compensable i n j u r y which are r e n d e r e d ' a f t e r t he l a s t award of 
compensation may be s u f f i c i e n t alone t o show a worsened c o n d i t i o n i f 
the t r e a t m e n t renders c l a i m a n t t e m p o r a r i l y more d i s a b l e d than he was 
at the time of the l a s t award. I d i s a g r e e With t h a t p r o p o s i t i o n and 
conclude t h a t i t i s not supported by the c o u r t ' s h o l d i n g i n S u r p r i s e . 

I n S u r p r i s e the c l a i m a n t compensably i n j u r e d h i s low back. 
He was r e l e a s e d f o r r e g u l a r work and the c l a i m was c l o s e d by N o t i c e 
of Closure w i t h an award of TTD. The E v a l u a t i o n D i v i s i o n reviewed 
the n o t i c e and, i n March, 1985, issued a D e t e r m i n a t i o n Order awarding 
a d d i t i o n a l TTD and PPD. Claimant was subsequently r e f e r r e d f o r p a i n 
c e n t e r t r e a t m e n t f o r p e r s i s t e n t low back p a i n . The employer denied 
r e s p o n s i b i l i t y f o r the t r e a t m e n t on t h e g r o u n d t h a t i t was not 
reasonable and necessary. Claimant n e v e r t h e l e s s p a r t i c i p a t e d i n the 
two-week t r e a t m e n t program, and h i s c o n d i t i o n improved 
s i g n i f i c a n t l y . He sought a h e a r i n g on, i n t e r a l i a , t h e d e n i a l of 
t r e a t m e n t and the p r o p r i e t y of the E v a l u a t i o n D i v i s i o n ' s c l a i m 
c l o s u r e i n March, 1985. The Referee set aside the d e n i a l , o r d e r e d 
the payment of TTD f o r the p e r i o d of t r e a t m e n t , and set a s i d e c l a i m 
c l o s u r e as' premature. On Board re v i e w , we a f f i r m e d on the d e n i a l and 
TTD issues but upheld c l a i m c l o s u r e . On j u d i c i a l r e v i e w , the c o u r t 
s e t a s i d e the d e n i a l , f i n d i n g t h a t p a i n treatment' was reasonable and 
necessary f o r c l a i m a n t ' s c o n d i t i o n t o improve. Based on t h a t l a t t e r 
f i n d i n g , the c o u r t a l s o s e t aside the March, 1985, c l a i m c l o s u r e as 
premature. A d d i t i o n a l l y , the c o u r t upheld the award of TTD f o r t h e 
p e r i o d of p a i n t r e a t m e n t , reasoning t h a t a worker who, because of 
necessary t r e a t m e n t f o r a compensable i n j u r y , i s u n a v a i l a b l e f o r work 
has s u s t a i n e d a compensable l o s s of income f o r t h a t p e r i o d of 
t r e a t m e n t . I d . a t 300. 

The d i s t i n c t i o n between S u r p r i s e and t h i s case i s 
p r o f o u n d . The is s u e here i s c l a i m a n t ' s e n t i t l e m e n t t o reopening of 
h i s c l a i m f o r TTD. That i s s u e was not b e f o r e the c o u r t i n S u r p r i s e . 
Rather, the c o u r t addressed c l a i m a n t ' s e n t i t l e m e n t t o TTD i n the 
c o n t e x t of a p r e m a t u r e l y c l o s e d c l a i m . By s e t t i n g a s i d e c l a i m 
c l o s u r e as premature, the c o u r t e s s e n t i a l l y r e s t o r e d t he c l a i m t o 
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open s t a t u s , a t l e a s t f o r the p e r i o d of p a i n t r e a t m e n t . 
Consequently, c l a i m a n t was r e l i e v e d of the burden of p r o v i n g h i s 
e n t i t l e m e n t t o TTD on an a g g r a v a t i o n t h e o r y . He p r e v a i l e d by p r o v i n g 
t h a t t he t r e a t m e n t was a compensable consequence of h i s i n d u s t r i a l 
i n j u r y and t h a t he was unable t o work d u r i n g the course of t h a t 
t r e a t m e n t . See i d . 

Here, the c l a i m i s c l o s e d . Hence, c l a i m a n t ' s e n t i t l e m e n t 
t o TTD r e s t s e x c l u s i v e l y on an a g g r a v a t i o n t h e o r y . I t i s not enough 
f o r c l a i m a n t t o prove t h a t t he recommended t r e a t m e n t i s reasonable 
and necessary f o r the e f f e c t s of the compensable i n j u r y and t h a t he 
was unable t o work d u r i n g t he course of t h a t t r e a t m e n t . He must 
prove f u r t h e r t h a t he has a worsened c o n d i t i o n , i . e . , a change i n 
c o n d i t i o n which makes him more d i s a b l e d , e i t h e r t e m p o r a r i l y or 
permanently, than he was when the o r i g i n a l c l a i m was c l o s e d . See 
Smith v. SAIF, 302 Or 396, 399 (1986 ) . A "change i n condition' w —means 
a change i n c l a i m a n t ' s medical c o n d i t i o n , i . e . , symptoms or 
u n d e r l y i n g c o n d i t i o n , not merely the. s e l e c t i o n of a new method of 
t r e a t m e n t , a l b e i t t r e a t m e n t t h a t i s t e m p o r a r i l y d i s a b l i n g . 

The r e s u l t i n t h i s case i s p a r t i c u l a r l y t roublesome. While 
the m a j o r i t y concludes t h a t c l a i m a n t i s not e n t i t l e d t o TTD because 
he withdrew h i m s e l f from, the l a b o r market, i t n e v e r t h e l e s s observes 
t h a t c l a i m a n t i s . e n t i t l e d t o a d e t e r m i n a t i o n , of any a d d i t i o n a l 
permanent d i s a b i l i t y he may have s u s t a i n e d , upon e v e n t u a l c l o s u r e of 
the a g g r a v a t i o n c l a i m . That d e t e r m i n a t i o n would be an e x e r c i s e i n 
f u t i l i t y absent a showing t h a t c l a i m a n t ' s symptoms or u n d e r l y i n g 
c o n d i t i o n has changed s i n c e the l a s t award of compensation. I 
conclude t h a t such a showing must be made f o r c l a i m a n t t o p r e v a i l i n 
t h i s case. 

The f i r s t m e d i c a l r e p o r t t o i n d i c a t e any change i n 
c l a i m a n t ' s c o n d i t i o n i s Dr. L i e u a l l e n ' s March 17, 1987, r e p o r t t h a t 
c l a i m a n t had a g r a d u a l i n c r e a s e i n p a i n and d i s c o m f o r t i n mid-1986 
and t h a t the body c a s t was subsequently a p p l i e d . . That was the f i r s t 
c l a i m f o r a g g r a v a t i o n . See ORS 656.273(3). SAIF n e i t h e r accepted 
nor f o r m a l l y denied the c l a i m ; hence, i t s d e n i a l was de_ f a c t o . 

A f t e r r e v i e w i n g the r e c o r d , I conclude t h a t c l a i m a n t has 
not s u s t a i n e d h i s burden of p r o v i n g a change i n h i s c o n d i t i o n s i n c e 
the l a s t award of compensation i n October, 1983. L i e u a l l e n i s the 
on l y p h y s i c i a n t o i n d i c a t e any such change. His o p i n i o n i s not 
p e r s u a s i v e , however, because he d i d not have an o p p o r t u n i t y t o 
observe c l a i m a n t d u r i n g mid-1986. P r i o r t o March, 1987, L i e u a l l e n 
l a s t saw c l a i m a n t i n A p r i l , 1985. Second, L i e u a l l e n ' s own r e p o r t of 
c l a i m a n t ' s symptoms does not r e f l e c t any change s i n c e 1983. I am 
most persuaded, i n s t e a d , by the o p i n i o n s of those p h y s i c i a n s who saw 
c l a i m a n t d u r i n g t he c r i t i c a l p e r i o d i n mid-1986. None of those 
p h y s i c i a n s , i n c l u d i n g Dr. Newby, r e p o r t e d any change i n c l a i m a n t ' s 
c o n d i t i o n . Absent p r o o f of a changed c o n d i t i o n , I conclude t h a t 
c l a i m a n t ' s a g g r a v a t i o n c l a i m i s not compensable. See Smith v. SAIF, 
supra. 
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GARY J . JAMES, C l a i m a n t WCB 86-04564 
D a l e J a c k i n s Lindamood, C l a i m a n t ' s A t t o r n e y March 30, 1989 
Coons & C o l e , A t t o r n e y s . O r d e r on Re v i e w 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

Reviewed by the Board en banc. 

Claimant requests review of those p o r t i o n s of Referee 
Daron's order which: ( 1 ) upheld t he i n s u r e r ' s d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t c e r v i c a l c o n d i t i o n ; 
( 2 ) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r a l l e g e d 
unreasonable c l a i m s p r o c e s s i n g ; and ( 3 ) awarded c l a i m a n t a 
c a r r i e r - p a i d a t t o r n e y fee of $ 2 , 0 0 0 . The i n s u r e r c r o s s - r e q u e s t s 
review of t h a t p o r t i o n of the Referee's order which set a s i d e i t s 
d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t 
p s y c h o l o g i c a l c o n d i t i o n . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

1 . Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of h i s 
compensable p s y c h o l o g i c a l c o n d i t i o n . 
2 . Whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n of h i s 
compensable c e r v i c a l c o n d i t i o n . . 

3 . Whether c l a i m a n t was e n t i t l e d t o p e n a l t i e s and 
a t t o r n e y fees f o r the i n s u r e r ' s a l l e g e d unreasonable 
c l a i m s p r o c e s s i n g . 

4. Whether claimant's•award of a t t o r n e y fees was 
reasonable. 

FINDINGS' OF FACT 

Claimant was 24 and m a r r i e d w i t h t h r e e c h i l d r e n when he 
was d r a f t e d i n t o the Un i t e d S t a t e s Army i n 1 9 6 8 . He served i n 
Vietnam u n t i l he was di s c h a r g e d i n 1 9 7 0 due t o e m o t i o n a l 
problems. P r i o r t o h i s m i l i t a r y e x p e r i e n c e , c l a i m a n t had not 
e x h i b i t e d any p s y c h o l o g i c a l d i f f i c u l t i e s . While i n the s e r v i c e , 
c l a i m a n t ' s f a t h e r d i e d . Claimant's younger b r o t h e r a l s o served i n 
Vietnam and committed s u i c i d e s h o r t l y t h e r e a f t e r . F o l l o w i n g h i s 
r e t u r n from Vietnam, c l a i m a n t d i s c o v e r e d t h a t h i s w i f e had s o l d 
a l l of t h e i r b e l o n g i n g s and l e f t w i t h t h e i r c h i l d r e n . Claimant 
was unable t o e s t a b l i s h the whereabouts of h i s c h i l d r e n u n t i l h i s 
w i f e put them up f o r a d o p t i o n . Claimant was not a b l e t o o b t a i n 
c u s t o d y . I n 1 9 7 0 , the s t r e s s of a l l these events caused c l a i m a n t 
t o s u f f e r t h r e e "nervous breakdowns" i n succession and a s u i c i d e 
a t t e m p t . 

Between 1 9 7 1 and 1 9 7 6 c l a i m a n t worked a t a v a r i e t y o f 
odd jobs and r e c e i v e d e x t e n s i v e t r e a t m e n t f o r p s y c h o l o g i c a l 
d i f f i c u l t i e s from s e v e r a l Veterans' A d m i n i s t r a t i o n f a c i l i t i e s . 
These d i f f i c u l t i e s were i n v a r i a b l y diagnosed as a n x i e t y r e a c t i o n s 
w i t h f a i r l y s t r o n g d e p r e s s i v e elements, m a n i f e s t e d by insomnia, 
d e p r e s s i o n , a n x i e t y and.mild r e d u c t i o n i n psychomotor a c t i v i t y . 
A l c o h o l i s m was a secondary d i a g n o s i s . 

Between March 1 9 7 6 and November 1 9 8 0 , c l a i m a n t c o n t i n u e d 
t o . r e c e i v e p s y c h i a t r i c t r e a t m e n t on an o u t p a t i e n t b a s i s . On the 
whole, however, t h i s p e r i o d of time r e f l e c t e d r e l a t i v e 
p s y c h o l o g i c a l s t a b i l i t y . The .service-connected a n x i e t y r e a c t i o n 
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and a l c o h o l i s m were under c o n t r o l w i t h o c c a s i o n a l episodes o f 
b a c k s l i d i n g . He worked f u l l time as a sawyer o f f - b e a r e r a t a 
lumber m i l l and l i v e d w i t h another woman d u r i n g t h i s t i m e . She 
l e f t him, however, a f t e r h i s compensable a c c i d e n t i n 1980. 

On November 21, 1980, c l a i m a n t s u s t a i n e d a compensable 
ch e s t and neck i n j u r y . During 1981-82, Dr. M a r t i n e z , 
neurosurgeon, performed two a n t e r i o r c e r v i c a l d i s k e c t o m i e s and 
f u s i o n s a t the C5-6 l e v e l . He diagnosed p s e u d o a r t h r o s i s a t the 
C5-6 l e v e l . I n 1985, Dr. Smith, operated f o r a t h i r d t i m e , 
p e r f o r m i n g an a n t e r i o r c e r v i c a l diskectomy and i n t e r b o d y f u s i o n 
u s i n g a l l o g r a f t , c e r v i c a l 4-5 and 6-7. He diagnosed s p o n d y l o s i s 
and s p o n d y l o p a t h y , w i t h c e r v i c a l r a d i c u l i t i s and r a d i c u l o p a t h y a t 
the C4-5 and C6-7 l e v e l s . 

I n December 1983, c l a i m a n t ' s r e l e n t l e s s l e f t t r a p e z i u s 
and c h r o n i c c e r v i c a l p a i n syndromes produced a major d e p r e s s i v e 
d i s o r d e r . 

Due t o c l a i m a n t ' s i n c r e a s i n g l y severe p s y c h o l o g i c a l 
d e p r e s s i o n and the n e e d f o r f u r t h e r c e r v i c a l s u r g e r y , a J u l y 13, 
1983 D e t e r m i n a t i o n Order was s e t as i d e as premature by a J u l y 12, 
1985 Referee's o r d e r . E v e n t u a l l y , a December 4, 1985 
D e t e r m i n a t i o n Order awarded c l a i m a n t 65 p e r c e n t (208 degrees) 
unscheduled permanent d i s a b i l i t y and 5 pe r c e n t (9.6 degrees) 
scheduled permanent d i s a b i l i t y f o r l o s s of h i s l e f t arm. 

From August 15, 1983 u n t i l December 23, 1985, c l a i m a n t 
worked p a r t t i m e . By December 23, 1985, however, he was no lo n g e r 
able t o work. Dr. M i d d l e k a u f f , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
r e p o r t e d t h a t c l a i m a n t was more depressed and no l o n g e r m e d i c a l l y 
s t a t i o n a r y . He observed t h a t there,, had been a s i g n i f i c a n t -
d e t e r i o r a t i o n i n h i s e m o t i o n a l f u n c t i o n i n g and recommended 
reopening h i s p s y c h o l o g i c a l c l a i m . On January 9, 1986, c l a i m a n t 
was h o s p i t a l i z e d a t the Veter a n s ' A d m i n i s t r a t i o n H o s p i t a l 
P s y c h i a t r i c U n i t . 

Claimant's mental d e t e r i o r a t i o n was caused by h i s 
employer's a t t e m p t t o i n c r e a s e h i s worki n g hours, h i s f e a r of 
h u r t i n g someone a t the m i l l due t o the i n s t a b i l i t y o f h i s p h y s i c a l 
c o n d i t i o n , h i s i n a b i l i t y t o work or be a c t i v e the way he had been 
i n the p a s t , i n c r e a s i n g neck and r i g h t arm p a i n , t he r e a l i z a t i o n 
t h a t h i s p h y s i c a l c o n d i t i o n was not i m p r o v i n g , and i n c r e a s e d 
f e e l i n g s of f a i l u r e . 

On March 11, 1986, Dr. M i d d l e k a u f f r e p o r t e d t h a t 
c l a i m a n t was s t i l l not p h y s i c a l l y capable o f employment, and noted 
i n c r e a s e d muscle spasms i n the neck. 

On March 23, 1986, the i n s u r e r denied t h a t c l a i m a n t ' s 
p s y c h i a t r i c c o n d i t i o n had worsened and r e f u s e d t o reopen h i s 
c l a i m . The i n s u r e r . r e a s o n e d t h a t w h i l e c l a i m a n t may have 
c o n t i n u e d t o s u f f e r from p s y c h i a t r i c d i s a b i l i t y , t h e i n d u s t r i a l 
a c c i d e n t was no l o n g e r a m a t e r i a l c o n t r i b u t i n g f a c t o r t o t h a t 
p s y c h i a t r i c d i s a b i l i t y and need f o r t r e a t m e n t . 

On June 17, 1986, c l a i m a n t was a d m i t t e d t o S t . V i n c e n t 
H o s p i t a l f o r a repeat c e r v i c a l myelogram study because of 
r e c u r r e n t p a i n t h r o u g h the neck, s h o u l d e r s and arms s u g g e s t i n g a 
p o s s i b l e a c u t e , r e c u r r e n t d i s k . The myelogram r e v e a l e d some 
minimal changes a t C3-4 above h i s p r e v i o u s C4-5 f u s i o n and a t 
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C7-T1. On June 18, 1986, c l a i m a n t was d i s c h a r g e d w i t h a d i a g n o s i s 
of c e r v i c a l s p o n d y l o s i s , C4-5, C7-T1, and c e r v i c a l s p r a i n . 
Dr. M i d d l e k a u f c o n t i n u e d t o m a i n t a i n t h a t c l a i m a n t ' s p h y s i c a l 
c o n d i t i o n had g r a d u a l l y worsened. Based upon the p e r s u a s i v e 
o p i n i o n of Dr. Mid d l e k a u f t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n 
worsened and c l a i m a n t ' s worsening symptoms, we f i n d t h a t 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n d i d worsen. 

On J u l y 8, 1986, the i n s u r e r issued a second a g g r a v a t i o n 
d e n i a l . The b a s i s of t h i s d e n i a l was t h a t c l a i m a n t ' s c e r v i c a l 
spine c o n d i t i o n had not worsened. 

Claimant's e m o t i o n a l l y d e p r i v e d developmental background 
combined w i t h h i s V i e t n a m - r e l a t e d p o s t - t r a u m a t i c s t r e s s d i s o r d e r 
t o produce a p e r s o n a l i t y d i s o r d e r . This d i s o r d e r was 
c h a r a c t e r i z e d as "mixed." I t had p r i m a r i l y passive/dependent and 
s c h i z o i d f e a t u r e s w i t h m i l d h i s t r i o n i c t r a i t s . I t m a n i f e s t e d 
i t s e l f i n the form .of a l c o h o l i s m and a n x i e t y r e a c t i o n s . 
C l a i m a n t ' s compensable i n j u r y was not the cause o f t h i s 
p e r s o n a l i t y d i s o r d e r . 

An a n x i e t y r e a c t i o n i s a c o n d i t i o n i n which the a n x i e t y 
l e v e l of an i n d i v i d u a l r i s e s t o a p o i n t where i t i n t e r f e r e s w i t h 
t h a t person's a b i l i t y t o f u n c t i o n . I t m a n i f e s t s i t s e l f by 
nervousness,' d i f f i c u l t y c oping w i t h d a i l y a c t i v i t i e s , ambivalence 
and an i n a b i l i t y t o make d e c i s i o n s . 

Subsequent t o c l a i m a n t ' s compensable 1980 i n j u r y , he 
developed major d e p r e s s i o n . A number of f a c t o r s c o n t r i b u t e d t o 
the development of t h i s c o n d i t i o n . Claimant's t h r e e c e r v i c a l 
d i s k e c t o m i e s and f u s i o n s produced c h r o n i c c e r v i c a l p a i n and 
permanent p h y s i c a l l i m i t a t i o n s which prevented him from r e t u r n i n g 
t o work. These were the p r i m a r y c o n t r i b u t i n g f a c t o r s t o h i s 
d i s a b l i n g p s y c h i a t r i c c o n d i t i o n . Claimant's p e r s o n a l i t y d i s o r d e r 
was a l s o i n v o l v e d , a l t h o u g h much l e s s so. 

A n x i e t y r e a c t i o n s and major depressions are d i f f e r e n t 
c o n d i t i o n s . A person s u f f e r i n g from an a n x i e t y r e a c t i o n i s 
g e n e r a l l y a l e r t and t h e i r psychomotor a c t i v i t y i s u s u a l l y very 
good. An i n d i v i d u a l s u f f e r i n g from a major d e p r e s s i o n , however, 
g e n e r a l l y e x h i b i t s r e t a r d e d psychomotor a c t i v i t y , l e t h a r g y and 
weight l o s s . They u s u a l l y f e e l h e l p l e s s , hopeless and w o r t h l e s s . 

CONCLUSIONS OF LAW 

C e r v i c a l a g g r a v a t i o n 

The Referee upheld the i n s u r e r ' s d e n i a l of c l a i m a n t ' s 
c e r v i c a l a g g r a v a t i o n . He found t h a t Dr. Smith's diagnoses o f 
c e r v i c a l s p o n d y l o s i s and c e r v i c a l spine s t r a i n were not c a u s a l l y 
l i n k e d t o c l a i m a n t ' s compensable 1980 i n j u r y . Although the 
Referee conceded t h a t c l a i m a n t ' s neck p a i n and a s s o c i a t e d p h y s i c a l 
problems were worse than a t the l a s t award of compensation, he 
re f u s e d t o s et aside the d e n i a l s i n c e c l a i m a n t had f a i l e d t o 
e s t a b l i s h the r e l a t i o n s h i p of s p o n d y l o s i s and c e r v i c a l s t r a i n t o 
the compensable i n j u r y . Since the c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n was never r a i s e d as an i s s u e , we d i s a g r e e . 

The i n s u r e r ' s J u l y 8, 1986 d e n i a l s t a t e d t h a t : 

" I t i s the p o s i t i o n of the [employer] t h a t 
•your c e r v i c a l s p i n e c o n d i t i o n has not 
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- worsened s i n c e the D e t e r m i n a t i o n Order 
dated December 4, 1985." 

"While, we w i l l c o n t i n u e t o p r o v i d e b e n e f i t s 
under ORS 656.245, any a d d i t i o n a l time l o s s 
and permanent d i s a b i l i t y i s r e s p e c t f u l l y 
d e n i e d . " 
The i n s u r e r denied o n l y t h a t c l a i m a n t ' s c e r v i c a l 

c o n d i t i o n had worsened; i t d i d not deny the c o m p e n s a b i l i t y o f h i s 
c e r v i c a l c o n d i t i o n . Since t h a t s p e c i f i c i s s u e was never r a i s e d by 
the i n s u r e r , we r e f u s e t o address i t on re v i e w . 

To e s t a b l i s h a c l a i m f o r a g g r a v a t i o n , c l a i m a n t must show 
"worsened c o n d i t i o n s r e s u l t i n g from t he o r i g i n a l i n j u r y . " ORS 
656.273. Claimant may e s t a b l i s h an a g g r a v a t i o n c l a i m by showing 
t h a t h i s u n d e r l y i n g compensable c o n d i t i o n has worsened s i n c e t he 
l a s t award of compensation. However, i t i s a l s o s u f f i c i e n t t o 
show t h a t the symptoms of the c o n d i t i o n have worsened t o the 
e x t e n t t h a t c l a i m a n t i s more d i s a b l e d , a t l e a s t t e m p o r a r i l y , than 
a t the time of the l a s t arrangement of compensation. Gwynn v. 
SAIF, 304 Or 345 (1987)., o_n remand 91 Or App 84 (1988). The 
p e r s u a s i v e m e d i c a l o p i n i o n of Dr. M i d d l e k a u f f e s t a b l i s h e d t h a t 
c l a i m a n t had s u f f e r e d a worsening of h i s u n d e r l y i n g c e r v i c a l 
c o n d i t i o n . The medical and l a y evidence t o g e t h e r a l s o e s t a b l i s h e d 
t h a t c l a i m a n t had s u f f e r e d a symptomatic worsening and was 
h o s p i t a l i z e d f o r t r e a t m e n t of t h a t c o n d i t i o n . 

F i r s t , we d i s c u s s the evidence e s t a b l i s h i n g an 
a g g r a v a t i o n due t o a worsening of c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n . On March 11, 1986, Dr. M i d d l e k a u f f wrote i n h i s c h a r t 
notes t h a t c l a i m a n t was s t i l l p h y s i c a l l y not capable of employment. 

On June 17, 1986, Dr. M i d d l e k a u f f s t a t e d t h a t c l a i m a n t 
had neck s u r g e r y which a t f i r s t decreased some of h i s c e r v i c a l 
p a i n , but the p a i n had r e t u r n e d and he was having more problems 
w i t h numbness as w e l l . O v e r a l l , the d o c t o r saw c l a i m a n t ' s 
p h y s i c a l c o n d i t i o n as g r a d u a l l y worsening. 

On June 17, 1986, c l a i m a n t was a d m i t t e d t o St. V i n c e n t 
H o s p i t a l f o r a repeat myelogram study because of r e c u r r e n t p a i n 
t h r o u g h the neck, s h o u l d e r s and arms, s u g g e s t i n g a p o s s i b l e a c u t e , 
r e c u r r e n t d i s k . This study demonstrated no s i g n i f i c a n t changes a t 
the C3-4 or the C7-T1 spaces above and below h i s s o l i d s p i n a l 
f u s i o n . Claimant was d i s c h a r g e d home on June 18, 1986 w i t h a 
d i a g n o s i s of c e r v i c a l s p o n d y l o s i s , C3-4, C7-T1, and c e r v i c a l 
s p r a i n which Dr. Smith expected t o soon r e s o l v e . 

Dr. M i d d l e k a u f f ' s June 17, 1986 l e t t e r made i t c l e a r , 
however, t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n had worsened. He 
s t a t e d t h a t c l a i m a n t ' s neck s u r g e r y decreased some of h i s p a i n , 
but the p a i n r e t u r n e d and he began t o have problems w i t h 
numbness. The p a i n .caused by the compensable i n j u r y and t h r e e 
subsequent s u r g e r i e s , however, never disappeared. Claimant's 
worsened c o n d i t i o n was due t o the i n c r e a s e i n t h i s p a i n . Since 
c l a i m a n t e s t a b l i s h e d t h a t h i s u n d e r l y i n g c e r v i c a l c o n d i t i o n 
worsened, he has proven a compensable a g g r a v a t i o n c l a i m . 

Second, we d i s c u s s p r o o f of a g g r a v a t i o n by symptomatic 
worsening. Claimant may e s t a b l i s h a compensable a g g r a v a t i o n based 
upon worsened symptoms alon e . Gwynn v. SAIF, supra. I f a p r i o r 
award of permanent d i s a b i l i t y d i d not contemplate symptomatic 
f l a r e - u p s , the f l a r e - u p i s a t l e a s t a temporary worsening and i s 
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t h u s an a g g r a v a t i o n . 9.1 Or App a t 88. I f a p r i o r award d i d 
contemplate symptomatic f l a r e - u p s , then an a g g r a v a t i o n i s 
e s t a b l i s h e d i f the p a r t i c u l a r f l a r e - u p i s g r e a t e r than what the 
award contemplated or i f the worker, as a r e s u l t of a worsening of 
symptoms from the o r i g i n a l i n j u r y , becomes t o t a l l y d i s a b l e d f o r 
more than 14 c o n s e c u t i v e days or becomes an i n - p a t i e n t a t a 
h o s p i t a l f o r t r e a t m e n t of t h a t . c o n d i t i o n , he/she has e s t a b l i s h e d 
an a g g r a v a t i o n as a m a t t e r of law. Gwynn v. SAIF, 304 Or a t 353. 

On December 4, 1985, a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 65 p e r c e n t unscheduled d i s a b i l i t y and 5 p e r c e n t scheduled 
d i s a b i l i t y f o r l o s s of use of h i s l e f t f o r e a r m . Based upon the 
p r i o r medical evidence, we f i n d t h a t t h a t award took i n t o account 
a n t i c i p a t e d f u t u r e waxing and waning of c l a i m a n t ' s c e r v i c a l 
symptoms. See I n t e r n a t i o n a l Paper Co. v. Turner, 91 Or App 9 1 , 93 
( 1 9 8 8 ) . 

On June 17, 1986, c l a i m a n t became an i n - p a t i e n t a t 
S t . V i n c e n t H o s p i t a l f o r t r e a t m e n t of h i s compensable c e r v i c a l 
c o n d i t i o n and i n c r e a s i n g symptoms which i n c l u d e d a complete 
myelogram s t u d y . Claimant was not d i s c h a r g e d u n t i l t he f o l l o w i n g 
day. 

Even though c l a i m a n t ' s p r e v i o u s award of permanent 
d i s a b i l i t y contemplated t h a t he would experi e n c e f u t u r e waxing and 
waning of h i s c e r v i c a l symptoms,, i t n e i t h e r contemplated t h a t he 
would begin e x p e r i e n c i n g new symptoms nor, as a m a t t e r of law, d i d 
i t a n t i c i p a t e t h a t he would be h o s p i t a l i z e d f o r t r e a t m e n t of the 
c e r v i c a l c o n d i t i o n . T h e r e f o r e , c l a i m a n t a l s o met h i s burden o f 
p r o v i n g an a g g r a v a t i o n c l a i m based on worsened.symptoms or 
h o s p i t a l i z a t i o n f o r t h a t c o n d i t i o n . Claimant i s e n t i t l e d t o 
compensation f o r temporary d i s a b i l i t y and t o a r e e v a l u a t i o n of the 
e x t e n t of permanent d i s a b i l i t y f o r h i s c e r v i c a l c o n d i t i o n when he 
becomes m e d i c a l l y s t a t i o n a r y . 

P s y c h o l o g i c a l A g g r a v a t i o n 

The Referee set aside the i n s u r e r ' s d e n i a l of c l a i m a n t ' s 
p s y c h o l o g i c a l a g g r a v a t i o n c l a i m . He based h i s d e c i s i o n p r i m a r i l y 
on Dr. M i d d l e k a u f f ' s o p i n i o n t h a t c l a i m a n t ' s d e p r e s s i o n s t e a d i l y 
worsened from mid-December 1985 u n t i l he was h o s p i t a l i z e d i n 
January 1986. The Referee was persuaded t h a t c l a i m a n t s u f f e r e d 
from major d e p r e s s i o n a t the t i m e , not the e f f e c t s of a 
p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r . We agree. 

The i n s u r e r , argues t h a t i t i s not denying c l a i m a n t ' s 
compensable p s y c h o l o g i c a l c o n d i t i o n , but i s merely denying 
r e s p o n s i b i l i t y f o r a c h r o n i c u n d e r l y i n g c o n d i t i o n . I t may be 
p o s s i b l e f o r a c l a i m a n t t o have a c h r o n i c c o n d i t i o n which i s 
t e m p o r a r i l y worsened by an o n - t h e - j o b a c c i d e n t , but which 
e v e n t u a l l y r e t u r n s t o the p r e - a c c i d e n t c o n d i t i o n . A l d r i c h v. 
SAIF, 71 Or App 168 (1984). The A l d r i c h c o u r t reasoned t h a t any 
.subsequent worsening might i n f a c t be a t t r i b u t a b l e o n l y t o the 
u n d e r l y i n g c o n d i t i o n , and a d e n i a l would then be p r o p e r . I_d. at 
172-3. This i s not the case here. 

Claimant's post-Vietnam a n x i e t y r e a c t i o n was c o n t r o l l e d 
and n o n d i s a b l i n g between 1976 and 1980. Subsequent t o h i s 
compensable 1980 i n j u r y and t h r e e successive s u r g e r i e s , however, 
c l a i m a n t sunk i n t o a major d e p r e s s i o n . 

Dr. M i d d l e k a u f f opined t h a t the r e s i d u a l consequences of 
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c l a i m a n t ' s i n d u s t r i a l i n j u r y were/ i f not the s o l e cause, a 
m a t e r i a l c o n t r i b u t i n g cause of t h a t major d e p r e s s i o n . The 
p r e c i p i t a t i n g f a c t o r s i n c l u d e d c l a i m a n t ' s c h r o n i c p a i n syndrome, 
f i n a n c i a l h a r d s h i p and s o c i a l w i t h d r a w a l a s s o c i a t e d w i t h h i s 
p h y s i c a l l i m i t a t i o n s . 

Based on c l a i m a n t ' s c r e d i b l e t e s t i m o n y and 
Dr. M i d d l e k a u f f ' s o p i n i o n as the t r e a t i n g p s y c h i a t r i s t , we 
conclude t h a t c l a i m a n t has e s t a b l i s h e d t h a t he s u s t a i n e d a 
worsening of h i s compensably r e l a t e d p s y c h o l o g i c a l c o n d i t i o n , 
r e q u i r i n g f u r t h e r m edical t r e a t m e n t and r e n d e r i n g him i n c a p a b l e of 
employment. T h e r e f o r e , we agree w i t h the Referee, who d i r e c t e d 
the i n s u r e r t o accept c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r c o n t i n u i n g 
worsened p s y c h o l o g i c a l problems. 

P e n a l t i e s and A t t o r n e y Fees 

The Referee r e f u s e d t o assess p e n a l t i e s and a t t o r n e y 
fees f o r unreasonable c l a i m s p r o c e s s i n g c o n c e r n i n g the d e n i a l s . 
Since the Referee upheld the d e n i a l of the a g g r a v a t i o n c l a i m f o r 
h i s c e r v i c a l c o n d i t i o n , he r e f u s e d t o impose a p e n a l t y . 
Furthermore, g i v e n the c o n t r a d i c t o r y medical evidence c o n c e r n i n g 
the p s y c h o l o g i c a l a g g r a v a t i o n c l a i m , he concluded t h a t t h a t d e n i a l 
was n e i t h e r unreasonable nor unreasonably delayed. We agree. 

ORS 656.262(10) i n d i c a t e s t h a t i f an i n s u r e r : 

"unreasonably delays or unreasonably 
r e f u s e s t o pay compensation, or 
unreasonably delays acceptance or d e n i a l of 
a c l a i m , the i n s u r e r . . . s h a l l be l i a b l e 
f o r an a d d i t i o n a l amount up t o 25 p e r c e n t 
of the amounts then due p l u s any a t t o r n e y 
f e e s which may be assessed under ORS 
656.382." 

Altho u g h Dr. M i d d l e k a u f f i n d i c a t e d i n December 1985 t h a t 
c l a i m a n t ' s d e p r e s s i o n had worsened, Dr. Turco opined i n March 1986 
t h a t c l a i m a n t ' s r e c u r r e n t d e p r e s s i o n was not a s s o c i a t e d w i t h h i s 
1980 compensable i n j u r y . T h e r e f o r e , we do not c o n s i d e r t h e 
i n s u r e r ' s d e n i a l of c l a i m a n t ' s p s y c h o l o g i c a l a g g r a v a t i o n c l a i m t o 
be unreasonable. 

Dr. M i d d l e k a u f f ' s December 23, 1985 c h a r t notes 
i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was worsening. This i s 
s u f f i c i e n t t o c o n s t i t u t e a c l a i m f o r a g g r a v a t i o n . However, t h e r e 
i s no i n d i c a t i o n from the r e c o r d as t o when the i n s u r e r r e c e i v e d 
t h i s c h a r t n o t e . Consequently, t h e r e i s a l a c k of evidence t o 
e s t a b l i s h t h a t a 60-day p e r i o d elapsed a f t e r the i n s u r e r r e c e i v e d 
Dr. M i d d l e k a u f f ' s c h a r t n o t e . T h e r e f o r e , the d e n i a l was not 
unreasonably delayed. 

Since the-re was s u f f i c i e n t doubt r e g a r d i n g the worsening 
of c l a i m a n t ' s c e r v i c a l c o n d i t i o n , the i n s u r e r ' s d e n i a l t h e r e o f was 
a l s o not unreasonable. 

Adequacy- of a t t o r n e y f e e s 

The Referee awarded $2,000 as a reasonable a t t o r n e y f e e 
f o r o v e r t u r n i n g the d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s 
c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . 
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ORS 6 5 6 . 3 8 6 ( 1 ) s t a t e s t h a t i n : 

" r e j e c t e d cases where the c l a i m a n t p r e v a i l s 
f i n a l l y i n a h e a r i n g b e f o r e t he r e f e r e e or 
i n a review by the board i t s e l f , then the 
r e f e r e e or board s h a l l a l l o w a reasonable 
a t t o r n e y f e e . " 

I n d e t e r m i n i n g t h e reasonableness of a t t o r n e y ' s f e e s , 
s e v e r a l f a c t o r s must be c o n s i d e r e d : ( 1 ) time devoted t o the case; 
( 2 ) c o m p l e x i t y of the is s u e s i n v o l v e d ; ( 3 ) v a l u e o f the i n t e r e s t 
i n v o l v e d ; ( 4 ) s k i l l and s t a n d i n g of c o u n s e l ; ( 5 ) n a t u r e of t h e 
p r o c e e d i n g s ; and ( 6 ) r e s u l t s secured. OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) ; Barbara 
A. Wheeler, 37 Van Nat t a 122 ( 1 9 8 5 ) . 

We acknowledge t he c o m p l e x i t y and amount of t i m e 
necessary t o p r o p e r l y prepare t h i s case, but agree w i t h t he 
Referee t h a t $ 2 , 0 0 0 i s a reasonable award f o r c l a i m a n t ' s 
a t t o r n e y ' s e f f o r t s a t h e a r i n g i n o v e r t u r n i n g t he i n s u r e r ' s d e n i a l 
of c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

ORDER . 

The Referee's order dated March 2 5 , 1987 i s rever s e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n which upheld t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s worsened c e r v i c a l c o n d i t i o n i s 
r e v e r s e d . The c l a i m i s remanded t o the i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. The remainder o f the Referee's o r d e r i s 
a f f i r m e d . Claimant's counsel i s awarded: ( 1 ) an assessed f ee of 
$300 f o r s u c c e s s f u l l y d e f e n d i n g a g a i n s t the i n s u r e r ' s r e q u e s t f o r 
review t o r e i n s t a t e i t s d e n i a l of c l a i m a n t ' s p s y c h o l o g i c a l 
a g g r a v a t i o n c l a i m ; ( 2 ) an assessed f ee of $ 1 , 0 0 0 f o r h i s s e r v i c e s 
a t h e a r i n g and an a d d i t i o n a l $500 f o r s e r v i c e s on Board r e v i e w , i n 
s e t t i n g a s i d e the i n s u r e r ' s d e n i a l of c l a i m a n t ' s c e r v i c a l 
a g g r a v a t i o n c l a i m . The Board a l s o approves a c l i e n t - p a i d f e e not 
t o exceed $ 1 , 0 3 9 . 

Board Member F e r r i s , d i s s e n t i n g i n p a r t : 

I do not agree t h a t c l a i m a n t has e s t a b l i s h e d a 
compensable a g g r a v a t i o n of h i s c e r v i c a l condi\ton, f, and I would 
f i n d , as d i d the Referee, t h a t the c l a i m a n t h a \ ^ / a i l e d t o 
e s t a b l i s h the r e l a t i o n s h i p of s p o n d y l o s i s and c e r v i c a l s t r a i n t o 
the compensable i n j u r y . 

I n a d d i t i o n t o not ag r e e i n g w i t h the m a j o r i t y ' s a n a l y s i s 
as a whole, I am p a r t i c u l a r l y d i s t u r b e d by a p o r t i o n of t h a t 
a n a l y s i s . The m a j o r i t y c i t e s Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , i n 
s t a t i n g t h a t an a g g r a v a t i o n can be e s t a b l i s h e d as a m a t t e r of law 
i f a worsening o f c l a i m a n t ' s c o n d i t i o n r e q u i r e s i n - p a t i e n t 
h o s p i t a l i z a t i o n a t a h o s p i t a l f o r t r e a t m e n t o f t h a t c o n d i t i o n . I 
agree w i t h t h i s s t a t e m e n t . I t goes on, however, t o equate a 
myelogram study t o i n - p a t i e n t h o s p i t a l i z a t i o n on the b a s i s t h a t 
c l a i m a n t was a d m i t t e d on June 1 7 , 1986 and d i s c h a r g e d t he 
f o l l o w i n g day, thus c o n s t i t u t i n g h o s p i t a l i z a t i o n f o r t r e a t m e n t o f 
a' worsened c o n d i t i o n . D i a g n o s t i c procedures do not c o n s t i t u t e 
i n - p a t i e n t h o s p i t a l i z a t i o n f o r t he t r e a t m e n t of a compensable 
c o n d i t i o n . See Leland Smith, J r . , 40 Van N a t t a 356 ( 1 9 8 8 ) . I t 
f o l l o w s t h e r e f o r e , t h a t c l a i m a n t ' s h o s p i t a l i z a t i o n , by i t s e l f , 
would not c o n s t i t u t e i n - p a t i e n t h o s p i t a l i z a t i o n necessary t o 
e s t a b l i s h a compensable a g g r a v a t i o n o f h i s c e r v i c a l c o n d i t i o n , c f . 
H u tchinson v. L o u i s i a n a - P a c i f i c , 67 Or App 5 7 7 , 581 ( 1 9 8 4 ) . 
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A c c o r d i n g l y , I do not agree w i t h the o r d e r ' s statement t h a t 
c l a i m a n t ' s myelogram procedure c o n s t i t u t e s " i n p a t i e n t 
h o s p i t a l i z a t i o n " as t h a t phrase i s used i n Gwynn v. SAIF, su p r a . 

EDWARD 0. MILLER, Claimant Own Motion 82-0210M 
Becker & Hunt, Claimant's Attorneys March 30, 1989 
Rankin, VavRosky, et a l . , Defense Attorneys Own Motion Order on Remand 
Roberts, et a l . , Defense Attorneys 

T h i s m a t t e r i s b e f o r e the Board on remand from t he Court 
of Appeals. M i l l e r v. Glen F a l l s I n s u r a n c e , 94 Or App 264 ( 1 9 8 8 ) . 
F i n d i n g our p r i o r o r d e r on remand, Edward 0 . M i l l e r , 39 Van Nat t a 
737 ( 1 9 8 7 ) , i n s u f f i c i e n t f o r j u d i c i a l review under ORS 6 5 6 . 2 9 8 ( 6 ) , 
the c o u r t has r e v e r s e d and remanded f o r r e c o n s i d e r a t i o n i n l i g h t o f 
Armstrong v. A s t e n - H i l l Co., 90 Or App 200 ( 1 9 8 8 ) . I n accordance 
w i t h t h e c o u r t ' s mandate, we proceed w i t h our r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

I n March 1970 c l a i m a n t s u s t a i n e d a compensable head 
i n j u r y , w h i l e w o r k i n g f o r Brander Meat Company, Glen F a l l s ' 
i n s u r e d . He s u f f e r e d a l a c e r a t i o n and c o n c u s s i o n , when he was 
s t r u c k i n the head by a 25-pound beef s h a c k l e . I n A p r i l 1970 h i s 
c l a i m was c l o s e d by a D e t e r m i n a t i o n Order t h a t awarded no permanent 
d i s a b i l i t y . C laimant's a g g r a v a t i o n r i g h t s under t h i s c l a i m have 
e x p i r e d . 

I n 1974 c l a i m a n t s u f f e r e d a compensable r i g h t hand i n j u r y , 
w h i l e working f o r Brander's successor, Coast Packing Company. Th i s 
c l a i m was accepted and c l o s e d by a J u l y 1974 D e t e r m i n a t i o n Order, 
which awarded 10 p e r c e n t scheduled permanent d i s a b i l i t y . The c l a i m 
was sub s e q u e n t l y reopened and r e c l o s e d i n 1975 w i t h an a d d i t i o n a l 
award of scheduled permanent d i s a b i l i t y . To d a t e , c l a i m a n t has 
r e c e i v e d 35 p e r c e n t scheduled permanent d i s a b i l i t y stemming from 
t h i s i n j u r y . 

I n 1976 c l a i m a n t sought t r e a t m e n t f o r p s y c h o l o g i c a l 
problems. Dr. S l o a t , p s y c h o l o g i s t , and Dr. Duncan, p s y c h i a t r i s t , 
diagnosed p a r a n o i d p s y c h o s i s . A major t r a n q u i l i z e r , M e l l a r i l , was 
p r e s c r i b e d . 

Claimant's p a r a n o i d p s y c h o s i s p r e e x i s t e d both h i s 1970 and 
1974 compensable i n j u r i e s . His psychosis has r e s u l t e d i n a 
permanent l o s s of e a r n i n g c a p a c i t y . However, the 1970 compensable 
head i n j u r y d i d not cause h i s p r e e x i s t i n g p s y c h o s i s t o become more 
s y p t o m a t i c t o the p o i n t of causi n g d i s a b i l i t y or a need f o r m e d i c a l 
t r e a t m e n t . Consequently, c l a i m a n t ' s p a r a n o i d p s y c h o s i s i s not 
r e l a t e d t o h i s 1970 compensable head i n j u r y . 

I n May 1977 c l a i m a n t and Coast Packing e n t e r e d i n t o a 
d i s p u t e d c l a i m s e t t l e m e n t i n which the c o m p e n s a b i l i t y of c l a i m a n t ' s 
e m o t i o n a l p s y c h o l o g i c a l and p s y c h i a t r i c problems were r e s o l v e d 
i n s o f a r as each r e l a t e d t o c l a i m a n t ' s 1974 hand i n j u r y . 

Claimant c o n t i n u e d t o seek t r e a t m e n t , c o m p l a i n i n g o f upper 
arm, shoulder and neck p a i n . Dr. C o l e t t i , o r t h o p e d i s t , diagnosed 
a c r o m i a l b u r s i t i s due t o the i m m o b i l i t y o f the r i g h t upper 
e x t r e m i t y . - These c o m p l a i n t s are not r e l a t e d t o e i t h e r compensable 
injury.'. 

•. I n A p r i l 1978 c l a i m a n t began seeing Dr. Olmscheid, 
n e u r o l o g i s t , r e p o r t i n g symptoms of r e c u r r e n t headaches, d i z z y 

-642-



s p e l l s , i n t e r m i t t e n t bouts of shakiness i n the e x t r e m i t i e s , 
l i g h t - h e a d e d n e s s , nausea, a g e n e r a l sweaty s e n s a t i o n and dimming o f 
the v i s i o n o f both eyes. Claimant had begun e x p e r i e n c i n g these 
symptoms i n the past 6 t o 8 months. D i l a n t i n was p r e s c r i b e d . A 
complex p a r t i a l s e i z u r e d i s o r d e r was subsequ e n t l y diagnosed. 

Claimant's complex p a r t i a l s e i z u r e d i s o r d e r i s d i r e c t l y 
r e l a t e d t o t h e compensable 1970 head i n j u r y . This d i s o r d e r has 
m a n i f e s t e d i t s e l f by temper o u t b u r s t s , rage a t t a c k s and a 
p e r s o n a l i t y change. The m e d i c a t i o n f o r c l a i m a n t ' s p s y c h o s i s most 
p r o b a b l y caused the d i s o r d e r t o s u r f a c e because the m e d i c a t i o n 
lowered h i s s e i z u r e t h r e s h o l d . The s e i z u r e d i s o r d e r has been 
managed by the a d m i n i s t r a t i o n of D i l a n t i n . 

Claimant i s a p p r o x i m a t e l y 41 years o f age. He has a t e n t h 
grade e d u c a t i o n and no GED. I n a d d i t i o n t o wo r k i n g a t a 
s l a u g h t e r h o u s e , c l a i m a n t has worked as a s e r v i c e s t a t i o n a t t e n d a n t 
and miner. V o c a t i o n a l a s s i s t a n c e e f f o r t s , p r i m a r i l y i n the form of 
s c h o o l i n g i n w e l d i n g and e n g i n e e r i n g s k i l l s , were i n i t i a t e d i n 
February 1 9 7 6 . These e f f o r t s were t e r m i n a t e d i n December 1 9 7 7 , due 
t o c l a i m a n t ' s noncompensable arm/hand problems and p s y c h i a t r i c 
problems. 

The medical and l a y evidence does not e s t a b l i s h t h a t 
c l a i m a n t i s permanently and t o t a l l y i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l ' and s u i t a b l e o c c u p a t i o n as a r e s u l t o f 
h i s compensable head i n j u r y , complex p a r t i a l s e i z u r e d i s o r d e r , 
p r e e x i s t i n g d i s a b i l i t i e s , age, e d u c a t i o n , and v o c a t i o n a l 
a d a p t a b i l i t i e s . Furthermore, c o n s i d e r i n g c l a i m a n t ' s compensable 
c o n d i t i o n s , t h e evidence does not e s t a b l i s h t h a t : ( 1 ) c l a i m a n t i s 
w i l l i n g t o seek r e g u l a r g a i n f u l employment; ( 2 ) he has made 
reasonable e f f o r t s t o o b t a i n such employment; or ( 3 ) i t would.be 
f u t i l e f o r him t o seek such employment. 

As a r e s u l t of h i s compensable head i n j u r y and complex 
p a r t i a l s e i z u r e d i s o r d e r , c l a i m a n t has s u f f e r e d permanent p h y s i c a l 
impairment i n the m i l d range. When t h i s impairment i s combined w i t h 
the a f o r e m e n t i oned s o c i a l / v o c a t i o n a l f a c t o r s , c l a i m a n t has s u s t a i n e d 
a permanent l o s s of e a r n i n g c a p a c i t y of 20 p e r c e n t . 

CONCLUSIONS OF LAW 

We p r e v i o u s l y found Brander r e s p o n s i b l e f o r c l a i m a n t ' s 
p a r a n o i d p s y c h o s i s and p u r p o r t e d arm, neck, and shoulder syndrome, 
as w e l l as the complex p a r t i a l s e i z u r e d i s o r d e r . Edward 0 . M i l l e r , 
37 Van Na t t a 174 , 37 Van Natt a 176 ( 1 9 8 5 ) . I n so d o i n g , we a l s o 
awarded c l a i m a n t 60 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h i s 
1970 head i n j u r y . i d . The Court of Appeals su b s e q u e n t l y r e v e r s e d 
our c o n c l u s i o n s t h a t Brander was r e s p o n s i b l e f o r c l a i m a n t ' s 
p s y c h o s i s or h i s arm, neck and shoulder c o m p l a i n t s . M i l l e r v. Coast 
Packing Company, 84 Or App 8 3 , rev den 303 Or 534 ( 1 9 8 7 ) . 

On remand from t h e c o u r t , we concluded t h a t our p r i o r . 
award of permanent d i s a b i l i t y was based on the erroneous premise 
t h a t c l a i m a n t ' s u n d e r l y i n g p s y c h o s i s was c a u s a l l y r e l a t e d t o h i s 
1970 compensable head i n j u r y . Edward 0 . M i l l e r , 39 Van Na t t a 737 
( 1 9 8 7 ) . A f t e r r e d e t e r m i n i n g the e x t e n t o f c l a i m a n t ' s permanent 
d i s a b i l i t y , we h e l d t h a t t h e r e c o r d d i d not e s t a b l i s h t h a t c l a i m a n t 
had s u s t a i n e d a permanent l o s s of e a r n i n g c a p a c i t y as a r e s u l t o f 
h i s compensable 1970 head i n j u r y or h i s complex p a r t i a l s e i z u r e 
d i s o r d e r . Consequently, we d e c l i n e d t o award permanent d i s a b i l i t y . 
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On r e c o n s i d e r a t i o n , we remain unpersuaded t h a t c l a i m a n t i s 
permanently and t o t a l l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work 
at a g a i n f u l and s u i t a b l e o c c u p a t i o n . None of the me d i c a l e v i d e n c e , 
i n c l u d i n g t h a t s u p p l i e d by c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , 
Dr. Olmscheid, or h i s t r e a t i n g p s y c h i a t r i s t , Dr. Duncan, su p p o r t t h e 
c o n t e n t i o n t h a t he i s permanently and t o t a l l y d i s a b l e d from e i t h e r a 
p h y s i c a l or mental s t a n d p o i n t . Moreover, the r e c o r d n e i t h e r 
e s t a b l i s h e s t h a t , c o n s i d e r i n g h i s compensable c o n d i t i o n s , c l a i m a n t 
has made reasonable e f f o r t s t o seek work nor t h a t i t would be f u t i l e 
f o r him t o do so. 

T u r n i n g t o a r e d e t e r m i n a t i o n of the e x t e n t o f permanent 
d i s a b i l i t y , we r e i t e r a t e t h a t c l a i m a n t has a " c l a s s 2" a g g r a v a t i o n 
of h i s p a r a n o i d p s y c h o s i s . See Edward 0 . M i l l e r , 37 Van N a t t a 176 
( 1 9 8 5 ) . Yet, because the c o u r t has h e l d t h a t t h i s c o n d i t i o n i s not 
compensable, t h i s impairment w i l l not be c o n s i d e r e d i n our 
e v a l u a t i o n . The r e c o r d f u r t h e r e s t a b l i s h e s t h a t c l a i m a n t ' s 1970 
head i n j u r y caused scar t i s s u e i n h i s b r a i n . This damage e v e n t u a l l y 
prompted h i s complex p a r t i a l s e i z u r e d i s o r d e r . Both t r e a t i n g 
p h y s i c i a n s s u p p o r t t h i s a n a l y s i s . Furthermore, each p h y s i c i a n i s o f 
the o p i n i o n t h a t t he a d m i n i s t r a t i o n o f the D i l a n t i n m e d i c a t i o n i s 
managing these s e i z u r e s and w i l l c o n t i n u e t o do so. Yet, d e s p i t e 
the c u r r e n t management of t h i s d i s o r d e r , t h i s m e d i c a t i o n regimen 
w i l l permanently c o n t i n u e . C o n s i d e r i n g these c i r c u m s t a n c e s , we 
conclude t h a t c l a i m a n t ' s compensable head i n j u r y and complex p a r t i a l 
s e i z u r e d i s o r d e r have r e s u l t e d i n permanent p h y s i c a l impairment i n 
the m i l d range. 

I n r a t i n g t h e e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y 
a t t r i b u t a b l e t o h i s 1970 head i n j u r y and complex p a r t i a l s e i z u r e 
d i s o r d e r , we c o n s i d e r h i s compensable p h y s i c a l impairment and a l l o f 
the r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 
436 30-380 e t seq. These r u l e s are g u i d e l i n e s , not r e s t r i c t i v e 
mechanical f o r m u l a s . H a r w e l l v. Argonaut Insurance Co., 296 Or 5 0 5 , 
510 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 
A f t e r e v a l u a t i n g c l a i m a n t ' s age, e d u c a t i o n , v o c a t i o n a l 
a d a p t a b i l i t i e s , and permanent impairment, and c o n s i d e r i n g t he 
aforementioned g u i d e l i n e s , we determine t h a t a 20 p e r c e n t 
unscheduled permanent d i s a b i l i t y award p r o v i d e s adequate 
compensation f o r the permanent l o s s of e a r n i n g c a p a c i t y r e s u l t i n g 
from c l a i m a n t ' s 1970 head i n j u r y and complex p a r t i a l s e i z u r e 
d i s o r d e r . 

A c c o r d i n g l y , our p r i o r award of 60 p e r c e n t unscheduled 
permanent d i s a b i l i t y , as g r a n t e d by our February 2 2 , 1985 Own Mot i o n 
Order, i s m o d i f i e d . Claimant's t o t a l unscheduled permanent 
d i s a b i l i t y f o r h i s 1970 head i n j u r y and complex p a r t i a l s e i z u r e 
d i s o r d e r i s reduced t o 20 p e r c e n t . Claimant's a t t o r n e y ' s f e e , as 
gr a n t e d by our p r i o r award, s h a l l be l i k e w i s e m o d i f i e d a c c o r d i n g l y . 

I T IS SO ORDERED. 

SHEILA E . REEVES, Claimant WCB 86-10670 
R o l l , et a l . , Claimant's Attorneys March 31, 1989 
Roberts, et a l . , Defense Attorneys Order on Remand 

v T h i s m a t t e r i s b e f o r e t he Board on remand from t he Court 
of Appeals. Eastmoreland H o s p i t a l v. Reeves, 94 Or App 698 
( 1 9 8 9 ) . . The c o u r t has concluded t h a t a p e n a l t y f o r the 
s e l f - i n s u r e d employer's unreasonable delay i n responding t o 
c l a i m a n t ' s r e q u e s t f o r documents i n p r e p a r a t i o n f o r h e a r i n g may be 
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based on i n t e r i m compensation due, but not on med i c a l s e r v i c e s . 
Consequently, t he c o u r t has remanded w i t h i n s t r u c t i o n s t o : (1) 
determine whether and when compensation was due c l a i m a n t between 
August 19, 1986, which was 15 days a f t e r she demanded the c l a i m s 
documents i n a n t i c i p a t i o n of h e a r i n g , and October 9, 1986, t h e 
date t he employer complied w i t h her demand; and (2) assess a 
p e n a l t y on any such compensation due d u r i n g t h a t t i m e . We proceed 
w i t h our d e t e r m i n a t i o n . 

FINDINGS OF FACT 

Claimant f i l e d an o c c u p a t i o n a l disease c l a i m f o r 
b i l a t e r a l c a t a r a c t s on J u l y 7, 1986. At t h a t t i m e , t h e employer 
noted on the c l a i m form t h a t , on May 27, 1986, c l a i m a n t had 
cla i m e d exposure t o r a d i a t i o n from x-ray machines had caused her 
c a t a r a c t s . Claimant missed no time from work as a r e s u l t of her 
c a t a r a c t s u n t i l J u l y 15, 1986, when she underwent o u t - p a t i e n t 
c a t a r a c t s u r g e r y . The employer denied the c l a i m on J u l y 17, 
1986. I t d i d not pay i n t e r i m compensation. 

On August 4, 1986, c l a i m a n t requested a h e a r i n g and 
demanded t h a t the employer forward, a l l r e l e v a n t c l a i m s documents 
t o her a t t o r n e y . The employer d i d not comply w i t h c l a i m a n t ' s 
d i s c o v e r y demand u n t i l October 9, 1986. 

CONCLUSIONS OF LAW 

The f i r s t i n s t a l l m e n t of compensation s h a l l be p a i d no 
l a t e r than t h e 14th day a f t e r the employer has n o t i c e or knowledge 
of t h e c l a i m . ORS 656.262(4). "Claim" means a w r i t t e n r e q u e s t 
f o r compensation from a s u b j e c t worker or someone on the worker's 
b e h a l f , or any compensable i n j u r y of which a s u b j e c t employer has 
n o t i c e or knowledge. ORS 656.005(6). The procedure f o r 
p r o c e s s i n g o c c u p a t i o n a l disease c l a i m s s h a l l be the same as 
provi d e d , f o r a c c i d e n t a l i n j u r i e s . Former ORS 656.807(5) (now ORS 
65 6 . 8 0 7 ( 3 ) ) . 

The employer i s s u e d i t s J u l y 1"7, 1986 d e n i a l w i t h i n 14 
days o f the date c l a i m a n t f i l e d : her c l a i m , J u l y 7, 1986. However, 
th e employer acknowledged oh the c l a i m form t h a t i t had n o t i c e of 
c l a i m a n t ' s c o n t e n t i o n o f employment r a d i a t i o n exposure by May 27, 
1986. Such an acknowledgment leads us t o conclude t h a t , on 
May 27, 1986, t he employer had s u f f i c i e n t knowledge of c l a i m a n t ' s 
d i s e a s e t o l e a d a reasonable employer t o conclude t h a t w orkers' 
compensation' l i a b i l i t y was a p o s s i b i l i t y and t h a t f u r t h e r 
i n v e s t i g a t i o n was a p p r o p r i a t e . See Argonaut Insurance Company v. 
Mock, 95 Or App 1 (January 25, 1989). 

Alt h o u g h the employer had n o t i c e or knowledge of the 
c l a i m by May 27, 1986, c l a i m a n t d i d not "leave work" u n t i l her 
J u l y 15, 1986 c a t a r a c t s u r g e r y . See Bono v. SAIF, 298 Or 405, 410 
(1984 ) . Thus, when the employer issued i t s J u l y 17, 1987 d e n i a l , 
c l a i m a n t had missed two days o f work. Yet, pursuant t o ORS 
656.210(3), no d i s a b i l i t y payment i s r e c o v e r a b l e f o r temporary 
t o t a l d i s a b i l i t y s u f f e r e d d u r i n g the f i r s t t h r e e c a l e n d a r days 
a f t e r the worker- leaves Work as a r e s u l t of the compensable i n j u r y 
u n l e s s t h e t o t a l d i s a b i l i t y c o n t i n u e s f o r a p e r i o d o f 14 days or 
the worker i s an i n - p a t i e n t i n a h o s p i t a l . 

Here, c l a i m a n t l e f t work and underwent o u t - p a t i e n t 
s u r g e r y on J u l y 15, 1986. T h e r e f o r e , a t the time o f the 
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employer's J u l y 1 7 , 1986 d e n i a l , c l a i m a n t had missed l e s s than 
t h r e e c a l e n d a r days a f t e r she l e f t work as a r e s u l t of her 
c a t a r a c t s and she was not an i n - p a t i e n t i n a h o s p i t a l . 
Consequently, no i n t e r i m compensation was due. The d e n i a l was not 
withdrawn d u r i n g t he time .the employer was i n v i o l a t i o n o f the 
d i s c o v e r y r u l e . Thus, no compensation became due. 

A c c o r d i n g l y , we conclude t h a t no i n t e r i m compensation 
was due c l a i m a n t when the employer committed i t s d i s c o v e r y 
v i o l a t i o n . Inasmuch as no compensation was due, t h e r e i s n o t h i n g 
upon which t o assess a p e n a l t y . 

IT IS SO ORDERED. 

KENNETH M. SIMONS, Claimant WCB 87-02814 & 86-16762 
Quintin B. E s t e l l , Claimant's Attorney March 31, 1989 
Gail Gage ( S A I F ) , Defense Attorney Order on Reconsideration 
Cummins, et a l . , Defense Attorneys 

Claimant has requested r e c o n s i d e r a t i o n of t h a t p o r t i o n 
of our March 2 , 1989 Order on Review t h a t d e c l i n e d t o award an 
i n s u r e r - p a i d a t t o r n e y f ee f o r h i s counsel's e f f o r t s i n p r e v a i l i n g 
a g a i n s t a Referee's o r d e r t h a t had upheld L i b e r t y Northwest 
Insurance C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r d i a g n o s t i c t e s t i n g . We d e c l i n e d t o award an a t t o r n e y 
fee because c l a i m a n t ' s counsel had not f i l e d a statement of 
s e r v i c e s . E n c l o s i n g a statement of s e r v i c e s , c l a i m a n t seeks an 
a t t o r n e y f ee pursuant t o ORS 6 5 6 . 3 8 6 ( 1 ) . 

A f t e r review of the statements of s e r v i c e s and t h e 
r e t a i n e r agreement, and c o n s i d e r i n g the f a c t o r s set f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we award a reasonable assessed f ee of $ 7 5 0 , t o be 
p a i d t o c l a i m a n t ' s a t t o r n e y by L i b e r t y Northwest f o r s e r v i c e s , 
rendered c o n c e r n i n g the medical s e r v i c e s i s s u e . 

F i n a l l y , we note t h a t , pursuant t o our March 2 , 1989 
o r d e r , the Referee's r e s p o n s i b i l i t y f i n d i n g c o n c e r n i n g c l a i m a n t ' s 
c u r r e n t back c o n d i t i o n was r e v e r s e d . S p e c i f i c a l l y , L i b e r t y 
Northwest's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m was upheld and 
the SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s "new i n j u r y " c l a i m was 
set a s i d e . Inasmuch as SAIF's d e n i a l has now been s e t a s i d e , i t 
f o l l o w s t h a t SAIF, r a t h e r than L i b e r t y Northwest, i s r e s p o n s i b l e 
f o r the $ 1 , 2 0 0 a t t o r n e y fee awarded by the Referee f o r s e r v i c e s a t 
h e a r i n g . Consequently, SAIF i s d i r e c t e d t o pay t o c l a i m a n t ' s 
counsel the $ 1 , 2 0 0 a t t o r n e y fee awarded by the Referee. 

A c c o r d i n g l y , our order dated March 2 , 1989 i s abated and 
with d r a w n . As supplemented h e r e i n , we adhere t o and r e p u b l i s h our 
or d e r of March 2 , 1 9 8 9 , i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
appeal s h a l l run fr,om the date of t h i s o r d e r . 

I T IS SO ORDERED. 
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362 December 14, 1988 No. 716 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Reyes S. Garcia, Claimant. 

G A R C I A , 
Petitioner, 

v. 
B O I S E C A S C A D E C O R P O R A T I O N , 

Respondent. 
(WCB 85-15946; CA A46569) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 27, 1988. 

Quintin B. Estell, Salem, argued the cause and filed the 
brief for petitioner. 

Paul Dakopolos, Salem, argued the cause for respondent. 
On the brief were Paul J . DeMuniz and Garrett, Seideman, 
Hemann, Robertson & DeMuniz, Salem. 

Before Warden, Presiding Judge, and Graber, Judge, and 
Van Hoomissen, Judge pro tempore. 

W A R D E N , P. J . 

Reversed and remanded for reconsideration. 
364 Garcia v. Boise Cascade Corp. 

W A R D E N , P . J . 

In this workers' compensation case, claimant seeks to 
establish the compensability of a disabling degenerative con
dition of his low back. At the hearing, he asserted that the 
degenerative condition was an occupational disease or, alter
natively, that the herniated disc was caused by a compensable 
injury that he sustained on September 26, 1985, while working 
for employer. The referee upheld employer's denial of com
pensability. The Board affirmed the referee without comment. 
We review for substantial evidence and errors of law, ORS 
656.298(6),' and reverse and remand for reconsideration. 

To prevail on an occupational disease claim for a 
preexisting condition, the claimant must prove by a prepon
derance of the evidence that 

"(1) his work activity and conditions (2) caused a worsening 
of his underlying disease (3) resulting in an increase in his 
pain (4) to the extent that it produces disability or requires 
medical services." Weller v. Union Carbide, 288 Or 27,35,602 
P2d 259 (1979). 

See Wheeler v. Boise Cascade Corp., 298 Or 452, 457, 693 P2d 
632 (1985); AMFAC, Inc. v. Ingram, 72 Or App 168, 171, 694 
P2d 1005, rev den 299 Or 37 (1985). He must also establish 
that the work activity or conditions were the major contribut
ing cause of the worsening of the underlying disease. AMFAC, 
Inc. v. Ingram, supra, 72 Or App at 171 n 2. To prevail on the 

' Or Laws 1987. ch 884, § 12a. The opinion and order of the referee, which the 
Board affirmed without opinion, is adequate for judicial review under O R S 656.298. 
George u. Richard's Food Center, 90 Or App 639, 752 P2d 1M9 (1988). 
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injury claim, claimant must prove by a preponderance of the 
evidence that the September 26, 1985, injury was a material 
contributing factor in producing the disability. Hutcheson v. 
Weyerhaeuser, 288 Or 51, 55, 602 P2d 268 (1979); Destael v. 
Nicolai Co., 80 Or App 596, 600, 723 P2d 348 (1986). 

The medical evidence comes only from Drs. Munson 
and Collada, both of whom treated claimant. Collada's deposi
tion testimony is so ambiguous that both claimant and 
employer can and do rely on it to support their opposing 
positions. Munson believes that claimant's "heavy lifting" 
during his work with employer is "a major if not the major 
contributing factor aggravating his [degenerative low back 
Cite as 94 Or App 362 (1988) 365 

condition]." The referee discounted Munson's opinion, 
because "the record indicates that claimant's work did not 
involve heavy lifting" and "because [Munson] was unaware of 
the claimant's actual work history." Those findings are not 
supported by substantial evidence in the record. It is 
undisputed that claimant worked several years, including the 
years 1983 to 1985, "pulling greenchain" for employer, a job 
that the record reveals requires substantial lifting as well as 
pulling, bending and twisting. The record also indicates that 
Munson had treated claimant since 1973, so that he could not 
have been "unaware of claimant's work history." Because 
Munson's opinion supports claimant's position, and because 
the referee erred in discounting Munson's opinion for the 
reasons that he did, we reverse and remand for reconsidera
tion. 

Reversed and remanded for reconsideration. 

No. 736 December 14, 1988 451 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Lester W. Gatens, Claimant. 

G E O R G I A - P A C I F I C C O R P O R A T I O N , 
Petitioner, 

v. 
G A T E N S , 

Respondent. 
(WCB 84-04437; CA A45204) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 4, 1988. 

Jerry K. Brown, McMinnville, argued the cause for peti
tioner. With him on the brief was Cummins, Cummins, 
Brown, Goodman & Fish, P.C., McMinnville. 

Darren L . Otto, Salem, argued the cause and filed the brief 
for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

P E R C U R I A M 

Affirmed. -649-



452 Georgia-Pacific Corp. v. Gatens 

P E R C U R I A M 

The parties submitted their briefs in this judicial 
review on the assumption that our review is de novo. We 
review for substantial evidence and errors of law. O R S 
656.298(6); Armstrong v. Asten-Hill Co., 90 Or App 200, 752 
P2d 312 (1988). Substantial evidence supports the Board's 
order. 

Affirmed. 

542 December 21, 1988 No. 755 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Franklin L . Beebe, Claimant. 

B E E B E , 
Petitioner - Cross-Respondent, 

v. 
P H I B B S L O G G I N G & C U T T I N G et al, 

Respondents - Cross-Petitioners. 
(WCB 85-03872; CA A45186) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 4, 1988. 

James L . Edmunson, Eugene, argued the cause for peti
tioner - cross-respondent. With him on the briefs were Karen 
M. Werner, and Malagon & Moore, Eugene. 

John E . Snarskis, Portland, argued the cause and filed the 
brief for respondents - cross-petitioners. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

D E I T S , J . 

Affirmed on petition; reversed on cross-petition and 
remanded for reconsideration of award of attorney fees for 
Board review. 

544 Beebe v. Phibbs Logging & Cutting 

D E I T S , J . 
Claimant seeks review of a Workers' Compensation 

Board order reducing the amount of attorney fees awarded by 
the referee. Employer cross-petitions, seeking review of the 
Board's order awarding claimant attorney fees for obtaining 
payment of temporary disability benefits that had been sus
pended pursuant to an order from the Workers' Compensa
tion Department. We affirm on the petition, reverse on the 
cross-petition and remand for reconsideration. 

Claimant suffered a job-related injury and was 
awarded temporary disability benefits. Employer neither 
denied the claim nor contested the award. Subsequently, the 
Workers' Compensation Department (Department) sus
pended claimant's benefits because of his failure to keep a 
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confirmed appointment with a certified rehabilitation facility. 
He requested a hearing. The referee set aside the suspension 
and ordered claimant's benefits reinstated. He also awarded 
claimant $1,800 in attorney fees, to be paid by employer. 
Employer sought Board review on the merits of the reinstate
ment and on the award of attorney fees. The Board affirmed 
the reinstatement, but reduced the attorney fees to $1,200. It 
also awarded an additional $600 in attorney fees for services 
on Board review. 

Claimant challenges the Board's jurisdiction to 
review the amount of attorney fees awarded by a referee pur
suant to ORS 656.386(1). He argues that, under that statute, 
review of attorney fees rests exclusively in the circuit court. 
We disagree. The Board has jurisdiction to review the amount 
that a referee awards a claimant for attorney fees, so long as 
the employer has sought Board review on the merits of the 
claim. Greenslitt u. City of Lake Oswego, 305 Or 530, 537, 754 
P2d 570 (1988). In this case, employer did seek Board review 
on the merits of the claim. Accordingly, the Board was correct 
in concluding that it had jurisdiction to review and reduce the 
amount awarded. 

Employer cross-petitions, arguing that the award by 
the referee of insurer-paid attorney fees was not authorized by 
ORS 656.386(1), because employer never denied the original 
claim or acted unreasonably in following the Department's 
order to suspend payment of benefits. We agree. O R S 
656.386(1) provides: 
Cite as 94 Or App 542 (1988) 545 

"In all cases involving accidental injuries where a claimant 
finally prevails in an appeal to the Court of Appeals or peti
tion for review to the Supreme Court from an order or deci
sion denying the claim for compensation, the court shall allow 
a reasonable attorney fee to the claimant's attorney. In such 
rejected cases where the claimant prevails finally in a hearing 
before the referee or in a review by the board itself, then the 
referee or board shall allow a reasonable attorney fee. * * * 
Attorney fees provided for in this section shall be paid by the 
insurer or self-insured employer." 

In Vip's Restaurant v. Krause, 89 Or App 214, 748 
P2d 164, adhered to 91 Or App 472, 756 P2d 47, rev den 306 Or 
414 (1988), we held that, if an employer terminates temporary 
total disability payments on the date ordered by the Depart
ment, a claimant who successfully appeals the Department's 
order cannot recover attorney fees from the employer under 
ORS 656.386(1). We reasoned that such an award would be 
inappropriate, because the employer's conduct is not a "denial 
of compensability" under ORS 656.386(1). See Short v. SAIF, 
305 Or 541, 545-47, 754 P2d 575 (1988). We see no relevant 
distinction between an employer's compliance with a Depart
ment-ordered termination date and compliance with its sus
pension order. Accordingly, we hold that it was error for the 
Board to affirm the referee's award of attorney fees under 
ORS 656.386(1).' 

The Board awarded an additional $600 in attorney 
fees for services On Board review. To the extent that the award 
reflects services rendered in defense of the referee's decision to 

1 Claimant argues only that O R S 656.386(1) supports an award of attorney fees 
under the circumstances of this case. Because neither party argues that O R S 
656.382(2) applies in these circumstances, we do not consider whether that statute 
might support an award. 
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reinstate temporary disability benefits, it was proper because 
the employer initiated the review. ORS 656.382(2). However, 
on remand the Board should determine what amount, if any, it 
awarded for defending the referee's grant of employer-paid 
attorney fees and should reduce the award by that amount. 

Affirmed on the petition; reversed on the cross-peti
tion; and remanded for reconsideration of the award of attor
ney fees for Board review. 

582 January 11, 1989 No. 6 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Emil Kordon, Claimant. 

K O R D O N , 
Petitioner, 

v. 
M E R C E R I N D U S T R I E S et al, 

Respondents. 

(WCB 86-01089; CA A45185) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted April 4, 1988. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. With him on the brief were Karen M. Werner and 
Malagon & Moore, Eugene. 

Darrell E . Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Remanded for reconsideration of claimant's claim for 
attorney fees; otherwise affirmed. 

584 Kordon v. Mercer Industries 

R I C H A R D S O N , P . J . 
Claimant seeks review of a Workers' Compensation 

Board order which affirmed the referee's denial of permanent 
total disability. Claimant contends that he is permanently and 
totally disabled and that he was entitled to attorney fees 
incurred in prevailing on SAIF's request for a reduction in his 
permanent partial disability award. We affirm the denial of 
permanent total disability but reverse the denial of attorney 
fees. 

At a hearing initiated by claimant, the referee upheld 
SAIF's denial of his claim for permanent total disability but 
awarded him 320 degrees for unscheduled permanent partial 
disability. ORS 656.214. Claimant requested review on the 
issue of permanent total disability. SAIF, in its responding 
brief to the Board, requested that the award of permanent 
partial disability be reduced. The Board affirmed the referee's 
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order and denied claimant's subsequent motion for attorney 
fees under ORS 656.382(2). 

Claimant first contends that the Board erred in deny
ing his claim for permanent total disability. We affirm the 
Board's denial, because there is substantial evidence support
ing its order. ORS 656.298(6); Armstrong v. Asten-Hill Co., 90 
Or App 200, 205, 752 P2d 312 (1988). 

Claimant next contends that he was entitled to attor
ney fees under ORS 656.382(2): 

"If a request for hearing, request for review, appeal or 
cross-appeal to the Court of Appeals or petition for review to 
the Supreme Court is initiated by an employer or insurer, and 
the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claimant or 
the attorney of the claimant a reasonable attorney fee in an 
amount set by the referee, board or the court for legal repre
sentation by an attorney for the claimant at and prior to the 
hearing, review on appeal or cross-appeal." 

He argues that SAIF initiated a request for review when it 
asked the Board to reduce his award for permanent partial 
disability. A "cross-request" for review by the Board is the 
equivalent of an initiation of a request for review. Travis v. 
Liberty Mutual Ins., 79 Or App 126,128, 717 P2d 1269, rev den 
301 Or 445 (1986); see also Bohrer v. Weyerhaeuser Company, 

Cite as 94 Or App 582 (1989) 585 

93 Or App 751, 763 P2d 1207 (1988). The Board specifically 
treated SAIF's request for reduction as a cross-request for 
review, and claimant successfully defended against it. Conse
quently, under the terms of the statute, claimant is entitled to 
reasonable attorney fees. 

The Board, however, denied his request for attorney 
fees on the basis of OAR 438-47-075.1 We recently noted that 
that rule is inconsistent with the statute and is no longer 
applicable. Littleton v. Weyerhaeuser Co., 93 Or App 659, 763 
P2d 742 (1988). Accordingly, the Board erred in denying the 
claim for attorney fees. 

Remanded for reconsideration of claimant's claim for 
attorney fees; otherwise affirmed. 

1 O A R 438-47-075 provides: 

"In the event of a cross appeal by either party, 47-000 to 47-095 shall be 
applied as if no cross appeal was taken, unless the party initiating the appeal 
withdraws his appeal and the cross appellant proceeds; in which case the cross 
appellant shall be considered the initiating party." 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Marco Aguiar, Claimant. 

AGUIAR, 
Petitioner, 

v. 
J. R. SIMPLOT COMPANY, 

Respondent. 
(84-05596; CA A47942) 

Judicial review from Workers' Compensation Board. 

Argued and submitted November 16, 1988. 

Kenneth D. Peterson, Jr., Hermiston, filed the brief for 
petitioner. 

Kenneth L. Kleinsmith, Portland, argued the cause for 
respondent. With him on the brief was Meyers & Terrall, 
Portland. 

Before But t l e r , Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J. 

Affirmed. 

660 Aguiar v. J. R. Simplot Co. 

R O S S M A N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board on remand after our opinion in Aguiar v. 
J. R. Simplot Co.. 87 Or App 475, 742 P2d 709 (1987). We 
remanded the case to the Board to rescind the May 15, 1984, 
determination order as premature and for reinstatement of 
the referee's order, which had allowed certain medical services 
and had awarded attorney fees for services provided at the 
hearing. 

The Board issued its order on remand, as directed. It 
reinstated the referee's award of attorney fees for services 
provided at the hearing, but declined to award additional 
attorney fees for services at subsequent levels of review. 
Claimant contends that, in its order on remand, the Board 
should have awarded reasonable attorney fees for each level of 
review through remand, pursuant to ORS 656.388(1), which 
provides, in part: 

"In cases in which a claimant finally prevails after remand 
from the Supreme Court, Court of Appeals or Board', then the 
referee, Board or appellate court shall approve or allow a 
reasonable attorney fee for services before every prior forum." 
(Emphasis supplied.) 

Claimant contends that he has only now "finally prevailed 
after remand." In our previous opinion, we decided the merits 
of the substantive questions presented by claimant's petition. 
We determined that claimant was entitled to the additional 
medical services that he sought and that his claim had been 
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prematurely closed. There were no substantive matters con
cerning the compensability of the claim left undecided. Claim
ant Anally prevailed on those issues when the case was here 
before. After our previous decision, claimant filed an untimely 
petition for attorney fees under ORS 656.386(1), which we 
denied. We remanded to the Board for the ministerial imple
mentation of our decision. 

There were no matters concerning compensability 
left to be decided by the Board and no matters, on which 
claimant could finally prevail after remand. The Board prop
erly held, therefore, that it had no authority to award attorney 
fees to claimant under ORS 656.388. 

Affirmed. 

No. 13 January 11, 1989 661 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Giordano Zorich, Claimant. 

S T A T E A C C I D E N T 
I N S U R A N C E F U N D C O R P O R A T I O N et al, 

Petitioners • Cross-respondents, 
v. 

Z O R I C H , 
Respondent • Cross-petitioner, 

and 
A D V A N C E I N T E R I O R S et al, 

Respondents - Cross-respondents. 
(WCB 85-00696 & 85-01291; CA A42775) 

Judicial review from Workers' Compensation Board. 

Argued and submitted January 13, 1988. 

Christine Chute, Assistant Attorney General, Salem, 
argued the cause for petitioners - cross-respondents. With her 
on the brief were Dave Frohnmayer, Attorney General, and 
Virginia L . Linder, Solicitor General, Salem. 

Robert Wollheim, Portland, argued the cause for 
respondent - cross-petitioner. With him on the brief was 
Welch, Bruun & Green, Portland. 

Larry D. Schucht, Portland, argued the cause and filed the 
brief for respondents - cross-respondents. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J . 

Reversed and remanded on petition; affirmed on cross-
petition. 

Cite as 94 Or App 661 (1989) 663 

N E W M A N , J . 

Claimant suffered a compensable back injury in 1978 
while employed by Advance Interiors, whose insurer is Safeco, 
and received an award of 25 percent permanent partial dis-
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ability (PPD). He suffered another compensable back injury 
in 1982 while employed by Western Partitions, whose insurer 
is SAIF. Each employer and its insurer disputed responsibility 
for the 1982 injury. Although no order was issued under ORS 
656.307, Safeco paid temporary total disability to claimant for 
the 1982 injury unt i l October 1, 1983. 

In 1984, the Board ruled that the 1982 injury was a 
"new injury," t hat claimant was entitled to five percent PPD 
for that injury and that Western Partitions and SAIF were 
responsible. SAIF paid that PPD to claimant. SAIF was obli
ged to reimburse Safeco for the temporary total disability that 
it had paid claimant. It is not disputed that, instead of mailing 
the reimbursement check for $13,729.98 to Safeco, SAIF mis
takenly mailed a check to claimant in that amount and drawn 
to his order. Claimant deposited the check in his account. 
SAIF demanded the return of the check. Claimant refused and 
stated that he had already spent the proceeds. He then 
requested a hearing on the extent of PPD and asked for an 
increase. In response, SAIF requested an order that claimant 
reimburse SAIF for the $13,729.98 payment that it had mis
takenly made. Alternatively, SAIF asked that the referee 
order that the $13,729.98 payment be offset against benefits. 

The referee increased claimant's PPD award from 25 
percent to 40 percent for the 1978 injury, for which Advance 
Interiors is responsible. He did not increase the PPD award of 
five percent for the 1982 injury. He dismissed SAIF's requests, 
ruling t hat he had no jurisdiction to consider it , because nei
ther the claim for reimbursement nor the offset was a "matter 
concerning a c la im" wi th in the meaning of former ORS 
656.708(3).' He stated that it was "[SAIF's] mistake in send-
664 SAIF v. Zorich 

ing a check to an unentitled person. It. was meant to be a 
payment from |SAIF] to [Safeco] for reimbursement of claim 
processing costs and had nothing to do with the right of claim
ant to receive compensation, or the amount thereof." Without 
comment, the Hoard affirmed. SAIF and Western Partitions 
petition for review, assigning as error that the Board in effect 
held that it had no jurisdiction to consider SAIF's claim for 
repayment or to order an offset. Claimant cross-petitions for 
review of the Board's ruling on extent of disability. On the 
petition, we reverse and remand; on the cross-petition, we 
af f i rm. 

SAIF argues that the Board has jurisdiction of the 
requests, asserting that they are "matters concerning a 
claim."• Svc former ORS 656.704(3). Claimant and SAIF 
apparently agree that SAIF's payment to c la imant of 
$13,729.98 was an overpayment of compensation. 2 Claimant 

1 Former O R S 656.708(3) provided: 

"The Hearings Division is continued within the board. The division has the 
responsibility for providing H I I impartial forum for deciding all cases. d i 9 p u t « 9 and 
controversies arising under O R S 654.001 to 654.295, all cases, disputes and con
troversies regarding matters concerning a claim under O R S 656.001 to 656.794 
and for conducting such other hearings and proceedings as may be prescribed by 

. law." 
'•' O R S 656.005(H) defines "compensation" as "all benefits, including medical serv

ices, provided for H compensable injury to a subject worker or the worker's benefici
aries bv an insurer or sell-insured employer * * *." 
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also agrees that the Board has jurisdiction of SAIF's request 
for an offset but argues that former ORS 656.268(4)3 is the 
exclusive remedy under the Workers' Compensation Law. 
Moreover, he asserts that no offset is available now, because 
SAIF had already paid PPD for the 1982 injury, and the Board 
did not hold SAIF's insured responsible for more PPD or 
other compensation against which the overpayment could be 
offset. 

We hold that the referee and the Board had jurisdic
tion to consider SAIF's requests. The controversies here are 
"matters concerning a claim" wi th in the meaning of former 
ORS 656.708(3), because they are "matters in which a 
worker's right to receive compensation, or the amount thereof, 
are directly in issue." ORS 656.704(3). On remand, the Board 

Cite as 94 Or App 661 (1989) 665 

should consider what remedies i t has authority to and should 
provide. 4 

In his cross-petition, claimant assigns as errors that 
the Board held that his loss of earning capacity f rom his 1978 
injury did not exceed 40 percent and f rom his 1982 injury did 
not exceed five percent. On de novo review,5 we agree wi th the 
Board. 

Reversed and remanded on peti t ion; a f f i rmed on 
cross-petition. 

3 Former O R S 656.268(4) provided, in part: 

"Any determination under this subsection may include necessary adjustments in 
compensation paid or payable prior to the determination, including disallowance 
of permanent disability payments prematurely made, crediting temporary dis
ability payments against permanent disability awards and payment of temporary 
disability payments which were payable but not paid." 

* In EBI Companies v. Kemper Group Insurance, 92 Or App 319, 758 P2d 406, rev 
den 307 Or 145 (1988), Kemper was held responsible and ordered to reimburse E B I for 
its claim costs. E B I had been designated as paying agent under O R S 656.307. Kemper 
did not fully reimburse E B I , claiming that E B I had overpaid time loss to the claimant. 
E B I requested a hearing before the referee and asked for full reimbursement. The 
referee held that he lacked jurisdiction. The Board affirmed, and we affirmed the 
Board. We emphasized that the claimant had already received his compensation and 
was not a party to the dispute. We stated that the only issue was whether the responsi
ble party in a dispute under O R S 656.307 must reimburse the designated paying agent. 
That question did not involve the worker's right to receive compensation or the 
amount thereof. See also Howard v. Liberty Northwest Ins., 94 Or App 283,1 P2d 

•- (1988); Schlecht v. SAIF, 60 Or App 449, 653 P2d 1284 (1982). 
5 Petitioners filed the petition for judicial review on March 2,1987. Claimant filed 

his cross-petition on March 9, 1987. See Armstrong u. Asten-Hill Co., 90 Or App 200, 
205, 752 P2d 312 (1988). 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Karen J. Bates, Claimant. 

S T A T E A C C I D E N T 
INSURANCE F U N D CORPORATION et al, 

Respondents - Cross-Respondents, 
v. 

BATES, 
Petitioner - Cross-Respondent, 

A E T N A CAS UALTY COMPANY et al, 
Respondents - Cross-Petitioners. 

(VVCB 85-15422, 85-15423; CA A43316) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 19, 1988. 

Wil l iam E. McCann, Bend, argued the cause and filed the 
briefs for pet itioner - cross-respondent. 

Mark Ward, Eugene, argued the cause for respondents -
cross-petitioners. On the brief was Brian L. Pocock, Eugene. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents - cross-respondents. W i t h 
him on the brief were Dave Fronhmayer, Attorney General, 
and Virginia L. Linder, Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 

Reversed and remanded on petition to determine claim
ant's insurer-paid attorney fees; affirmed on cross-petition. 

668 SAIF v. Bates 

N E W M A N , J . 

Claimant petitions for review of the portion of a 
Workers' Compensation Board order that denied her attorney 
fees before the Board. Regina's Restaurant (Regina's) cross-
petitions for review of the portion of the order that held that i t 
is responsible for an aggravation of claimant's condition. On 
the petition, we reverse and remand; on the cross-petition, we 
af f i rm. 

In February, 1985, claimant suffered a muscle tear in 
her neck and shoulder while she was employed at Regina's, 
insured by Aetna. In Apr i l , 1985, she began to work at Tele-
comm Systems (Telecomm) answering telephones. SAIF was 
its carrier. At Telecomm, claimant was required frequently to 
reach wit h both of her arms. There was no specific incident at 
Telecomm, but her pain increased. She quit on September 13, 
1985. 

Claimant filed an aggravation claim against Regina's, 
which denied responsibility, but not compensability, on the 
ground that claimant's activities at Telecomm were responsi-
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ble for her condition. Claimant also filed a claim against Tele-
comm, which denied it on several grounds: 

"[W]e are unable to accept responsibility for any treatment 
and/or disability in connection with your current condition. 
Insufficient evidence exists to justify a contention that your 
condition is the result either of an injury or a disease precipi
tated by your occupational exposure at Telecomm Systems. 

"Further, you have indicated that your injury occurred on 
,- February. 7, 1985, which is prior to your employment at Tele

comm. Therefore, you were not a subject worker of Telecomm-
Systems at the time of your injury. 

"Furthermore, the law allows us to pay benefits only if the 
worker reports the injury to his employer within 30 days. You 
did not report your injury within the time limits provided by 
law nor have you given any good excuse for your failure to 
report your injury." 

Because the claim was denied on both the grounds of compen
sabil i ty and responsibil i ty, the Workers ' Compensation 
Department denied Regina's request for an order under ORS 
656.307. ' 

The referee found that claimant's employment at 
Cite as 94 Or App 666 (1989) 669 

Telecomm aggravated the symptoms of her injury at Regina's 
but did not worsen her underlying condit ion. She held 
Regina's responsible and set aside its denial. She approved 
Telecomm's denial but assessed a 25 percent penalty, because 
she found that its assertion, in support of its denial, that 
claimant did not file the claim timely was unreasonable and 
delayed payment of compensation to claimant. She also 
ordered that. Regina pay $1,200 to claimant's attorney for his 
services at the hearing. Regina requested Board review; Tele
comm did not. 

The Board af f i rmed the portions of the referee's 
order that found Regina's responsible, but modified the por
t ion respecting attorney fees before the referee. I t stated that 
Telecomm's denial prevented the issuance of an order under 
ORS 656.307 because, by asserting that the claim was not filed 
timely, i t put compensability as well as responsibility in issue. 
I t concluded that that denial justifiably prompted claimant's 
active participation at the hearing before the referee. Accord
ingly, the Board ruled that Telecomm, and not Regina's, was 
responsible for attorney fees awarded before the referee, but 
that $600, not $1,200, was reasonable. The Board, however, 
also ruled that, because "claimant's entitlement to compensa
tion was not at issue on Board review, no attorney fee is 
awarded." See Karen J. Bates, 39 Van Natta 100 (1987). 

Regina's again asserts that i t is not responsible for 
claimant's compensation. W i t h respect to attorney fees, i t 
states: 

"We have never contended this claim was not compensa
ble. Claimant was bound to prevail. The Board agreed with 
our contentions in that regard. I t does not appear that claim
ant is contending that we are responsible for attorney fees." 

Telecomm did not petition or cross-petition for review of any 
aspect of the Board's order,1 and its brief says nothing about 

• i Telecomm initially filed a petition for review of the portion of the Board's order 
that required it to pay attorney fees for claimant's attorney before the referee. It then 
dismissed its petition. _ g 5 0, _ 



attorney fees. I t asserts here that i t is not responsible and that 
Regina's is. 

The Board erred when it denied claimant insurer-

670 SAIF v. Bates 

paid attorney fees for services at the Board level. Telecomm 
argued to the Board: 

"Claimant filed a claim of injury specifying a date of injury 
of February 7, 1985. * * * The claim was made November 19, 
1985. * * * The claim was denied for three reasons. First, 
because there was insufficient evidence to show any causal 
relationship between the injury or disease from claimant's 
occupation or exposure at Telecomm Systems. Second, that 
claimant was not a subject worker at the time of the claimed 
injury, and third that the claim was not timely filed. * * * 

"Thus, this is not simply a 'responsibility' case. Claimant 
must establish, as against Telecomm, that the major cause of 
her disability is her work exposure at Telecomm. There i9 
absolutely no evidence which would carry that burden. Fur
ther, claimant did not file a claim stating an occupational 
disease, but rather specifying an injury which occurred before 
she was an employee of Telecomm. Claimant was not 
employed by Telecomm in February, and so the denial was 
proper. The claim was not filed within 30 days of the injury, 
and so the denial was proper. The claim for occupational 
disease is not sustained by the medical evidence, and the 
denial was proper. It is not SAIF Corporation's obligation to 
try and [sic] guess which ultimate theory claimant might ulti
mately prevail upon. Claimant made her claim, and SAIF 
Corporation responded to the claim as framed by claimant's 
own filing." 

I f Telecomm had successfully argued that the claim 
against i t was not timely filed, and i f claimant had suffered a 
"new injury" at Telecomm and not an aggravation of her 
injury at Regina's, claimant might not have been entitled to 
compensation from either employer. Claimant was justified in 
actively participating before the Board to protect her right to 
compensation. She is entit led to insurer-paid fees. ORS 
656.382(2);- see Stouall v. Sally Salmon Seafood, 84 Or App 
612, 735 P2d 18 (1987), aff'd 306 Or 25, 757 P2d 410 (1988); 

Cite as 94 Or App 666 (1989) 671 

Petshow v. Farm Bureau Ins. Co., 76 Or App 563, 710 P2d 781 
(1985), rev den 300 Or 722 (1986); Nat. Farm. Ins. v. Scofield, 
56 Or App 130, 641 P2d 1131 (1982).'1 

2 O R S 656.382(2) provides: 

"If a request for hearing, request for review, appeal or cross-appeal to the 
Court of Appeals or petition for review to the Supreme Court is initiated by an 
employer or insurer, and the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the employer or 
insurer shall be required to pay to the claimant or the attorney of the claimant a 
reasonable attorney fee in an amount set by the referee, board or the court for legal 
representation by an attorney for the claimant at and prior to the hearing, review 
on appeal or cross-appeal." 
3 Indeed, after its decision in this proceeding, the Board stated: 

"We have previously held that when compensability is merely a potential 
issue on Board review, claimant is not entitled to an attorney fee. See Wayne A. 
Hawke, 39 Van Natta 31 (1987); Karen J. Bates, 39 Van Natta 100 (1987). Thus, 
to the extent the reasoning expressed in those cases is contrary to this holding, 
that reasoning is rejected." Robert L. Montgomery, 39 Van Natta 469 (1987). 
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Regina's is responsible for claimant's attorney fees 
before the Board. ORS 656.382(2). I t initiated the request for 
Board review, and the Board did not disallow or reduce claim
ant's award. Review of the referee's order included her ruling 
upholding Telecomm's denial. Accordingly, Regina's request 
for review put compensability as well as responsibility in 
issue, placed claimant at risk and justified her active par
ticipation before the Board. 

Reversed and remanded on the petition to determine 
claimant's insurer-paid attorney fees; affirmed on the cross-
petition. 

677 January 11, 1989 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Charles I . Spear, Claimant. 

S T A T E OF OREGON, D E P A R T M E N T OF JUSTICE, 
I N M A T E INJURY F U N D , 

Petitioner, 
v. 

SPEAR, 
Respondent. 

(WCB No. 86-02003; CA A46205) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted Apri l 4, 1988. 

Christ ine Chute, Assistant Attorney General, Salem, 
argued the cause for petitioner. W i t h her on the brief were 
Dave Frohnmayer, Attorney General, Virginia Linder, Solic
itor General, and Ann Kelley, Assistant Attorney General, 
Salem. 

No appearance for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. 

Aff i rmed. 

Cite as 94 Or App 677 (1989) l 679 

N E W M A N , J . 

Petitioner seeks review of an order of the Workers' 
Compensation Board that affirmed the referee's order that 
claimant's injury is compensable under ORS chapter 655 and 
ordered petitioner to pay attorney fees to claimant from the 
Inmate Injury Fund for services before the Board. Our review 
is for substantial evidence. ORS 655.525; ORS 656.298(6); 
ORS 183.482(7) and (8); Armstrong u. Asten-Hill Co., 90 Or 
App 200, 752 P2d 312 (1988). We aff i rm. 

The referee could have found from the evidence the 
facts that we state and that the parties do not dispute.1 Claim
ant is an inmate at the Oregon State Penitentiary. He was 

' Petitioner does not challenge the adequacy of the order under O R S 183.482(7) 
and (8). 
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employed during the dayt ime in authorized employment at the 
Penitentiary Farm Annex. See ORS 655.505(1). The state 
provided claimant wi th transportation to and f rom work. 
After he had finished work and while he was waiting at a 
warming hut on the work premises for transportation back to 
the penitentiary, another prisoner assaulted him. Claimant 
suffered injuries that required medical treatment. 

Claimant filed a claim against the Inmate Injury 
Fund. The Department of Justice, as adjusting agent, see ORS 
655.520, denied the claim on the ground that i t was not "prox
imately caused by" or "received in the course of the authorized 
employment." The referee ruled that claimant was entitled to 
benefits and ordered the Department of Justice to accept the 
claim and pay compensation. Petitioner appealed, and the 
Board affirmed. 

Petitioner assigns as error that the Board found the 
claim compensable. ORS 655.510(l)(a) provides in part that 
an inmate shall receive benefits for injuries 

"[w]here the injury is proximately caused by or received in the 
course of the authorized employment, with or without negli
gence of the inmate." 

ORS 656.005(7)(a), a part of the Workers' Compensation 
Law, however, provides that a "compensable in jury" is an 
accidental injury "arising out of and in the course of employ
ment." Petitioner argues that that test of compensability 
680 Dept. of Justice v. Spear 

applies and t hat claimant's injury did not "[arise] out of and in 
the course of employment." See Rogers u. SAIF, 289 Or 633, 
616 P2d 485 (1980). Contrary to petitioner's argument, noth
ing in ORS chapters 655 or 656 makes the test for compen
sability under ORS 656.005(7)(a) applicable to inmate injuries 
covered by ORS chapter 655.2 

Pet it ioner argues that, in any event, claimant is not 
entitled to benefits, because the injury did not occur " i n the 
course of the authorized employment." Under ORS 655.510, 
however, an injury is compensable i f it was "received in the 
course of the authorized employment" or "is proximately 
caused by * * * the authorized employment." The test is dis
junctive. Although the referee did not specifically f ind that 
claimant's evidence satisfied either alternative of the test, he 
applied the test. Petitioner does not assign any error based on 
the form of the referee's finding. 

We conclude that there is substantial evidence to 
support a finding that claimant's injury was "proximately 
caused by" the authorized employment. As an inmate, he was 
obliged to work at the farm annex. Because of that work, i t 
was necessary for him to take transportation to and f rom the 
penitent iary and to wait for i t at a particular place on the work 
premises, where he was assaulted and injured. The state pro
vided the transportation. The person who assaulted him was 
another inmate who had also worked that day at the annex 
and was waiting for the same transportation. The Board did 

7 Although O R S 655.505(3) states that "|i]njury is defined as provided in O R S 
chapter 656." that chapter does not define "injury." It only defines "compensable 
injury." See O R S 656.005(7)(a). 
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not err in f inding that the claim is compensable and that 
claimant is entitled to benefits for his injury. 

Pet i t ioner also assigns as error that the Board 
ordered i t to pay attorney fees f rom the Inmate Injury Fund 
for services before the Board: I t argues there is no statutory 
authorization and that, without i t , the Board may not award 
attorney fees. We hold, however, that there is statutory autho
rization for the fees, In Johnson v. SAIF, 267 Or 299, 516 P2d 
1289 (1973), the court allowed attorney fees for services before 

Cite as 94 Or App 677 (1989) . , 681 

the Board and on review where an inmate ultimately prevailed 
in a claim for an injury under ORS chapter 655.3 

When the court decided Johnson v. SAIF, supra, 
ORS 655.525 did not refer to former ORS 656.382(2),4 ORS 
656.386, or ORS 656.388, which relate to attorney fees. The 
court stated, however: 

"Looking at the statutory scheme as a whole, i t seems appar
ent that the legislature intended to incorporate into the stat
utes dealing with inmates and mentally retarded minor 
trainees all of the procedural and remedial rights extended to 
injured workmen, with certain, reservations necessitated by, 
the unique position of the inmate or trainee. An inmate claim- .-. 
ant is entitled to the same measure of benefits as an injured 
workman. This is provided for in ORS 655.515, which reads: 

" ' I f an inmate sustains * * * [a compensable injury ] 1 5 1 * * * 
682 Dept. of Justice v. Spear 

benefits shall be paid in the same manner as provided for 
injured workmen under the workmen's compensation laws of 
this state * * *.' 

3 In particular, petitioner argues that in Johnson u. SAIF, supra, the court relied 
on O R S 655.525, which expressly incorporated the provisions of O R S 656.283 to O R S 
656.304. including the provision for attorney fees in former O R S 656.301. O R S 
655.525 provides: 

"An inmate or the beneficiary of the inmate may obtain review of action taken on 
the claim as provided in O R S 656.283 to 656.304." 

Former O R S 656.301(2) provided that, on an appeal from the circuit court, a suc
cessful claimant was entitled to attorney fees. That provision has been repealed. Or 
Laws 1977, ch 804, § 55. 

4 O R S 656.382(2) now provides: 

"If a request for hearing, request for review, appeal or cross-appeal to the 
Court of Appeals or petition for review to the Supreme Court is initiated by an 
employer or insurer, and the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the employer or 
insurer shall be required to pay to the claimant or the attorney of the claimant a 
reasonable attorney fee in an amount set by the referee, board or the court for legal 
representation by an attorney for the claimant at and prior to the hearing, review 
on appeal of cross-appeal." 

The provision is for all purposes like former O R S 656:382(2), which was applicable at 
all times pertinent to the decision in Johnson v. SAIF, supra. 

Petitioner also argues that O R S 656.382(2) is inapplicable here, because the 
Department of Justice is not an employer or insurer. The argument is without merit. 
The. state is claimant's "employer" for purposes of this case. 

s When the court in Johnson v. SAIF, supra, quoted former O R S 655.515, i t ! 

bracketed the words "a compensable injury." Former O R S 655.515, however, used the 
words "an injury," not "a compensable injury." Former O R S 655.515 provided: 

"If an inmate sustains an injury as described in subsection (1) of O R S 
655.510, benefits shall be paid in the same manner as provided for injured work
men under the worker's compensation laws of this state * * *." 

Present O R S 655.515 also refers to "an injury." not "a compensable injury." The 
court's addition of the adjective "compensable," however, had no effect on its decision. 
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"Similarly, the provision of the Workmen's Compensation 
Act for filing claims is made applicable to inmates by ORS 
655.520(1): 

" 'Claims for entitlement to benefits under ORS 655.505 to 
655.550 [i.e. Inmate Injury Law] shall be filed by application 
with the State Accident Insurance Fund in the manner pro
vided for workmen's claims in ORS 656.001 to 656.794 [i.e. 
the Workmen's Compensation Law], to the extent not incon
sistent with ORS 655.405 to 655.550. * * *' 

"Just a9 these two statutes were designed to incorporate all 
of the relevant provisions for benefits and for filing claims (to 
the extent not inconsistent with the inmates compensation 
statutes), we think that ORS 655.525 was intended to incor
porate all of the relevant provisions of the Workmen's Com
pensation Act relating to judicial review of action taken on 
inmate claims. The purpose of the reference in ORS 655.525 
to ORS 656.283 - ORS 656.304 was to identify the sections of 
the Workmen's Compensation Act setting out the hearing 
procedures and the scope of review and was not intended to 
exclude other provisions in another part of the Workmen's 
Compensation Act under the heading of Legal Representation 
dealing with attorney's fees (ORS 656.386 and ORS 656.388) 
among other things." 267 Or at 302. (Emphasis supplied; 
brackets in original.) 

Under Johnson, which binds us, ORS 656.382(2) is 
another provision dealing wi th attorney fees which ORS 
655.525 does not exclude and which, when read in the light of 
the provisions of ORS chapter 655, provides the statutory 
authorization for the award of attorney fees. 

Aff i rmed. 
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G R A B E R , J . 

Employer seeks review in this workers' compensation 
case. The referee's order set aside employer's denial of the 
claim, awarded claimant attorney fees of $1,500 for prevailing, 
ORS 656.386(1), and awarded attorney fees of $300 plus 25 
percent of claimant's medical bills as a penalty for employer's 
unreasonable delay in furnishing medical records to claim
ant's counsel. ORS 656.262(10); ORS 656.382(1); OAR 438-
07-015(2). The Board affirmed and awarded an additional 
attorney fee for services on Board review concerning the com
pensability issue. Employer argues that the record does not 
contain substantial evidence of compensability and that the 
Board improperly imposed a penalty and related attorney fees. 
We review for substantial evidence and errors of law, ORS 
656.298(6), a f f i rm in part, and remand for reconsideration of 
the penalty. 

Claimant has been an x-ray technician since 1968 
and has worked for employer since 1979. She began to notice 
vision problems in late 1985. On June 23, 1986, Dr. Child, an 
opt hamologist , diagnosed bilateral posterior subscapular cata
racts, which were "compatible [with] radiation induced cata
racts." Cla imant f i l ed a workers ' compensation claim; 
employer denied i t . 

On -July 15, 1986, claimant underwent cataract sur
gery. On August 4, she requested a hearing on the denial and 
demanded that employer forward all relevant documents to 
her attorneys. On September 15, her attorneys filed a supple
mental hearing request, seeking penalties and fees for 
employer's failure to send the medical records. On October 3, 
claimant moved to compel production, and the referee granted 
the motion a few weeks later. The parties stipulated that 
employer mailed copies of the pertinent documents to claim
ant on October 9, 1986. 

Employer contends, first, that there is not substan
tial evidence to support the finding that radiation exposure,at 
work was the major contributing cause of claimant's occupa
tional disease. See McGarrah u. SAIF, 296 Or 145, .166, 675 
P2d 159 (1983). We disagree. Child, who was claimant's treat
ing physician and a specialist in diseases of the eye, answered 
these questions from claimant's counsel: 
Cite as 94 Or App 698 (1989) 701 

" 1. Can exposure to radiation, such as encountered by an 
Xray technician[,] be a causative factor for the diagnosed 
extracapsulae cataracts? 

" X Yes No 

"2. Based upon a review of the medical and vocational 
history of [claimant], it is [sic] medically probable that [her] 
employment as an Xray technician at [employer] was the 
major contributing cause of the diagnosed bilateral extracap
sulae cataracts for which [you] have surgically treated the 
patient? 

" X Yes No 

" I t is my understanding that the above stated questions were 
to be answered in terms of medical probability, and that these 
opinions are based upon my review of the medical records, 
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knowledge of the medical literature, and the history provided 
to me by my patient." 

In a separate letter, Child wrote that "radiation is a probable 
cause of the type of cataracts developed by [claimant]" and 
that "radiation exposure is the most likely cause of [her] cata
racts] ." The record contains evidence f rom only one other 
doctor. Dr. Robinson, after reviewing unspecified documents 
but not examining claimant, concluded that i t was not possi
ble to f i n d a causal relationship between claimant's work 
exposures to radiation and her cataracts. 

Employer's attack on Child's opinion is two-fold. 
First, i t argues that Child gave different answers to the ques
t ion of causation at different times. I t is not unusual for a 
treating physician's opinion to narrow or to become more 
certain as additional information comes to light. Neither is i t 
unusual for a physician to use other than the "magic words" of 
statutes or decisions in describing a medical condition. That is 
what appears to have happened here, and i t does not make 
Child's evidence of causation "insubstantial." 

Employer's second assertion is that the absence of 
proof about the actual radiation levels that claimant experi
enced at work and about the precise levels that cause cataracts 
is fatal to Child's opinion. That contention affects the weight 
of the evidence but does not render i t insufficient to support 
the Board's f inding. Claimant admittedly was exposed to 
ionizing radiation on the job for many years. We hold that the 
702 Eastmoreland Hospital v. Reeves 

record contains substantial evidence to support the finding of 
causation. 

The remaining issue is whether the Board properly 
assessed a penalty and attorney fees for unreasonable delay. 
Failure to provide documents pertaining to claims wi th in 15 
days of a written demand or request for hearing may be an 
unreasonable delay or refusal under ORS 656.262(10).' OAR 
438-07-015(2).-' Employer concedes that i t failed to respond 
for more than two months to claimant's request for documents 
and offers no explanation for the delay. See Morgan v. Stim-
son Lumber Company, 288 Or 595, 607 P2d 150 (1980). 
Employer argues that the Board lacked authority to award a 
penalty or fees for the delay, because no amount of compensa
tion was "then due," as required by ORS 656.262(10). 

The Board based the penalty on claimant's medical 
expenses for the cataract surgery. "Pending acceptance or 

' O R S 656.262(10) provides: 

"If the insurer or self-insured employer unreasonably delays or unreasonably 
refuses to pay compensation, or unreasonably delays acceptance or denial of a 
claim, the insurer or self-insured employer shall be liable for an additional amount 
up to 25 percent of the amounts then due plus any attorney fees which may be 
assessed under O R S 656.382." 
2 O A R 438-07-015(2) provides: 

"Documents pertaining to claims are obtained by mailing a copy of the 
Request for Hearing, or a written demand, to the insurer. Within fifteen (15) days 
of said mailing the insurer shall furnish the claimant, without cost, copies of all 
medical and vocational reports, records of compensation paid, and other docu
ments pertaining to the claim(s) which are then or come to be in the possession of 
the insurer, except that evidence offered solely for impeachment need not be so 
disclosed. Failure to comply with this section may be considered unreasonable 
delay or refusal under O R S 656.262(1)." 

-666-



denial of a claim, compensation payable to a claimant does not 
include the costs of medical benefits * * *." ORS 656.262(6). 
Therefore, the Board may assess a penalty under ORS 
656.262(10) based on interim compensation due, but not on 
medical services. Bono v. SAIF, 298 Or 405, 410-11, 692 P2d 
606 (1984). 

On this record, we cannot determine whether any 
interim compensation was due, in addition to the medical 
services. We remand for a determination of whether and when 
compensation was due to claimant between August 19i 1986, 
Cite as 94 Or App 698 (1989) 703 

15 days after she demanded the documents, and October 9, 
1986, when employer complied. 

Attorney fees, however, do not depend on "amounts 
then due." Accordingly, claimant is entitled to her reasonable 
attorney fees for the delay, and we af f i rm that portion of the 
Board's order. See Spiuey v. SAIF, 79 Or App 568, 572, 720 
P2d 755 (1986). 

Remanded for reconsideration of penalty; otherwise 
affirmed. 
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Affirmed: . 

Cite as 94 Or App 746 (1989) 747 

P E R C U R I A M 

Claimant seeks review of an order of the Workers' 
Compensation Board reversing the referee and denying 
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increased compensation for an aggravation claim and his 
request for payment for chiropractic care. We review for sub
stantial evidence and af f i rm. 

Cla imant contends that he has experienced an 
aggravation as a matter of law under the rule announced in 
Gwynn u. SAIF, 304 Or 345, 745 P2d 775 (1987), that a worker 
who is hospitalized or who returns to work after an award and 
then experiences total disability of 14 days or more has estab
lished an aggravation as a matter of law. In this case, claimant 
did not return to work after his original injury. We conclude, 
therefore, that the rule in Gwynn does not apply. 

In order to establish an aggravation, claimant must 
show a worsening of his compensable condition that makes 
him less able to work. Smith v. SAIF, 302 Or 396, 399, 730 P2d 
30 (1986). We conclude that the Board's f inding that claim
ant's condition has not worsened is supported by substantial 
evidence. Furthermore, the Board's decision that further chi
ropractic treatments are not reasonable and necessary is sup
ported by substantial evidence. 

Aff i rmed. 

No. 41 January 25, 1989 1 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Wallace W. Mock, Claimant. 

A R G O N A U T INSURANCE C O M P A N Y et al, 
Petitioners - Cross-Respondents, 

v. 
MOCK, 

Respondent - Cross-Respondent, 
and 

FRED MEYER, INC., 
Respondent - Cross-Petitioner. 

(WCB 84-04915, 84-06463; CA A41801) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted February 8, 1988. 

Allen W. Lyons, Portland, argued the cause for petitioners 
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Cite as 95 Or App 1 (1989) 3 

R I C H A R D S O N , P. J . 

This is a workers' compensation case in which claim
ant seeks benefits for injuries that he sustained in an auto
mobile accident in 1981 while he was employed by Progress 
Quarries (Progress). The claim for those injuries was not filed 
unt i l 1984. Progress denied the claim on the ground that i t was 
not timely and that, in any event, the injuries were not work 
related. Claimant also filed an aggravation claim with Fred 
Meyer, Inc., a previous employer, for the same injuries. The 
referee's decision, which was adopted by the Board, held that 
claimant sustained a compensable injury in 1981 and that the 
claim against Progress was timely. 

Progress seeks review, contending that the claim is 
untimely and is not compensable. I t also seeks dismissal of the 
claim because of alleged discovery violations. Fred Meyer 
cross-petitions for review, arguing that, in the event that we 
find that t he claim is not compensable, the injuries sustained 
while it employed claimant did not materially contribute to 
his condition after the 1981 automobile accident and, there
fore, i t is not responsible for further medical treatment. Our 
review is de novo. We conclude that the claim was not timely 
filed against Progress. We a f f i rm on Fred Meyer's cross-peti
t ion. 

Claimant sustained compensable neck injuries in 
1970 and again in 1971, while employed by Fred Meyer. In 
1977, he began working for Progress as an oiler on a rock-
crusher. In 1978, he experienced increased pain in his neck, 
arm and shoulder. He filed an aggravation claim against Fred 
Meyer, which was settled by a disputed claim settlement. 

In January, 1981, claimant, who lived in Oregon, was 
working at Progress' Camas, Washington, plant and was com
muting to work each day. On January 9, 1981, he was involved 
in an automobile accident in Vancouver, Washington, on his 
way to work. He was taken to the hospital and released that 
day after examination. He had complaints of neck and shoul
der pain and knee abrasions. He did not file a workers' com
pensation claim but hired an attorney and filed an action 
against the other driver involved in the accident. That action 
was settled in December, 1981, for $50,000. 

Claimant did not return to work at Progress after the 
4 Argonaut Ins. Co. v. Mock (A41801). 

accident but worked in California and later in Oregon for 
another rock crushing company. In February, 1984, he filed an 
aggravation claim with Fred Meyer, which it denied in Apr i l 
on the ground that aggravation rights for the injuries at Fred 
Meyer had expired and that there had been an intervening 
automobile accident. 

Claimant also filed a workers' compensation claim 
with Progress for injuries received in the motor vehicle acci
dent. In the claim, he said that, on his way to work in Camas, 
he had stopped at Progress' Beaverton plant to pick up some 
parts, for the rock crusher in Camas and that the accident 
occurred on his way to deliver the parts. Progress' comptroller 
questioned the claim on the ground that claimant did not 
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normally pick up and deliver parts. The claim was denied by 
Argonaut; Insurance Company, Progress' insurance carrier, on 
the ground that i t was untimely and not compensable. 

ORS 656.265(1) requires that notice of an accident 
resulting.in an injury be given to the employer wi thin 30 days. 
ORS 656.265(4) provides: 

"Failure to give notice as required by this section bars a 
claim under [the workers' compensation act] unless: 

"(a) The employer had knowledge of the injury or death, 
... or the insurer or self-insured employer has not been preju

diced by failure to receive the notice * * *." 

The two requirements of subsection (a) to excuse late f i l ing of 
a notice of accident are stated in the disjunctive—knowledge 
or lack of prejudice. One or the other must exist to avoid a 
claim being barred. I f the employer had knowledge of the 
injury, the claim is not barred, even i f the employer was preju
diced by the lat e f i l ing of the claim. Hayes-Godt v. Scott Wetzel 
Services, 71 Or. App 175, 691 P2d 919 (1984), rev den 299 Or 
118 (1985). Claimant has the burden of proving that employer 
had knowledge of the injury, Baldwin v. Thatcher Construc
tion, A9 Or App 421, 619 P2d 682 (1980), but employer has the 
burden of establishing that i t was prejudiced by the delay. 
Inkley v. Forest Fiber Products Co., 288 Or 337, 605 P2d 1175 
(1980). Only i f we conclude that Progress did not have the 
requisite knowledge do we need to address the question of 
prejudice. 

There is no question but that Progress knew that 
Cite as 95 Or App 1 (1989) 5 

claimant was injured in an automobile accident on his way to 
work. Injuries sustained while commuting to and f rom work 
are ordinarily not compensable. The issue is what knowledge 
wi l l excuse an otherwise untimely notice. In Colvin v. Indus
trial Indemnity, 301 Or 743, 747, 725 P2d 356 (1986), the court 
said: 

"Timely notice, 'facilitates prompt investigation and diag
nosis of the injury. It assures the opportunity to make an 
accurate record of the occurrence, and decreases the chance 
for confusion due to intervening or nonemployment-related 
causes.' Vandre u: Weyerhaeuser Co., 42 Or App 705, 709,601 
P2d 1265 (1979)." 

I t follows that the "knowledge of the in jury" must be suffici
ent reasonably to meet the purposes of prompt notice of an 
industrial accident or injury. I f an employer is aware that a 
worker has an injury without having any knowledge of how i t 
occurred in relation to the employment, there is no reason for 
the employer to investigate or to meet its responsibilities 
under the Workers' Compensation Act. Actual knowledge by 
the employer need not include detailed elements of the occur
rence necessary to determine coverage under the act. How
ever, knowledge of the injury should include enough facts as to 
lead a reasonable employer to conclude that workers' compen
sation liability is a possibility and that further investigation is 
appropriate. 

Hayes-Godt v. Scott Wetzel Services, supra, cited by 
claimant for his argument that knowledge of the injury alone 
is sufficient, illustrates that point. We said that the claimant 
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did not have to establish knowledge of the claim but only that 
the employer knew of the injury. We discussed the type of 
knowledge the employer, a chiropractor, had about the claim
ant's carpel tunnel syndrome and the possible work causes. 
We noted that the employer knew that the claimant had a 
preexisting injury to her wrist and that she was having prob
lems doing the physical tasks required of her at work. We 
concluded that, because of his professional training, the doc
tor must have been aware that her work activities could have 
been a cause of the carpel tunnel syndrome. 

In Baldwin v. Thatcher Construction, supra, which 
involved a question of the employer's knowledge, we noted 
that the employer knew that the claimant was injured while 

6 Argonaut Ins. Co. v. Mock (A41801) 

trying to raise a wall on the job site. The employer had dis
couraged him from f i l ing a claim, and he agreed that he would 
not. We said: 

"[ORS] 656.265(4)(a) does not require the employer's knowl
edge of a claim, but knowledge of an injury. It was sufficient 
that the employer knew the claimant had suffered an injury on 
the job." 49 Or App at 425. 

See also Coluin u. Industrial Indemnity, supra; Golden West 
Homes u. Hammett, 82 Or App 63, 727 P2d 155 (1986); Sum
mit u. Weyerhaeuser Company, 25 Or App 851, 551 P2d 490, 
rev den (1976). 

The comptroller at Progress knew that claimant had 
been injured in an automobile accident by the day after i t 
happened. He testified that he had no reason to conclude that 
it was work connected unt i l claimant filed the claim in 1984. I t 
was not claimant's ordinary function to pick up parts in 
Beaverton and t ransport them to the job site. Claimant did 
not recall telling anyone about the circumstances of the acci
dent at the time or that he was delivering parts. Frank Clark, 
claimant's brother-in-law, who was Progress' general man
ager, was on vacation at the time of the accident and was fired 
on his return to work. Although he was told about the accident 
while on vacation, he did not recall when he became aware 
that claimant had been transporting machinery parts. He 
knew that claimant did, on occasion, pick up parts. The 
knowledge of a person in a supervisory capacity can be 
imputed to the employer. Coluin u. Industrial Indemnity, 
supra. However, in this instance, we conclude that, even i f 
Clark was aware that claimant may have been, transporting 
parts at the time of the accident, that knowledge was not 
available to employer. We conclude that claimant has not 
proved that Progress had sufficient knowledge of the rela
tionship of his injuries to his employment to excuse the late 
filing of notice under ORS 656.265(1). 

ORS 656.265(4)(a) would st i l l excuse the untimely 
filing of the claim, despite Progress' lack of knowledge, i f i t or 
its insurer was not prejudiced by the lack of notice or knowl
edge. The employer or carrier must show actual prejudice and 
not merely the passage of time. Grimes u. SAIF, 87 Or App 
597, 743 P2d 757 (1987). However, the passage of time may 
have an impact on the ability to make a timely investigation or 
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Cite as 95 Or App 1 (1989) 7 

to seek current medical treatment and examinations. A pr i 
mary issue in this case is whether claimant was in fact trans
porting parts for employer. A secondary issue is the extent of 
his injuries, the relationship of them to his previous injuries 
and whether his employment after the 1981 accident had any 
effect on his present condition. Progress was unable to con
duct an investigation of whether claimant was in the course 
and scope of his employment or to have him examined by a 
physician of its choosing. I t is clear from the hearing that the 
passage of three years had dimmed the memory of witnesses 
and had obscured the relationship of claimant's injuries while 
employed by Fred Meyer and the effect of his employment 
after the accident on his present condition. Additionally, as 
Progress points out, i t was unable to participate under ORS 
656.587 in the settlement that claimant obtained f rom the 
other driver involved in the accident. 

We conclude that Progress has established that i t was 
sufficiently prejudiced by the delay that claimant's late f i l ing 
of the claim is not excused. Progress' denial based on the 
untimely f i l ing of the claim is upheld. 

Because we conclude that the claim against Progress 
was untimely, we do not address the claim of error relating to 
discovery. Also because we f ind that claimant suffered a new 
injury while employed at Progress, we conclude that Fred 
Meyer is not responsible for claimant's medical expenses. 

Progress agrees that, i f claimant was transporting 
spare parts, then the injuries f rom the ensuing accident were 
within the course and scope of his employment by Progress. I t 
disputes that claimant had picked up parts on that day. The 
referee made specific findings regarding the credibility of wit
nesses for claimant and concluded that he was delivering the 
parts when the accident occurred. I t is not necessary to detail 
the evidence. We have no basis for making a different cred
ibi l i ty finding as to any witness. We conclude, as did the 
referee, that claimant was in the course and scope of his 
employment when he was involved in the automobile accident 
and that his present condition is the result of a new injury. 

In summary, the claim against Progress is untimely, 
and the Board erred in reversing its denial. Claimant's present 
condition for which he sought compensation is the result of a 
new injury, for which Fred Meyer has no responsibility. 
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Cite as 95 Or App 9 (1989) 11 

R I C H A R D S O N , P . J . 

In this workers' compensation case, employer and its 
insurer seek review of an award of penalties and attorney fees 
for failure to pay compensation ordered by a referee. See 
Argonaut Ins. Co. v. Mock (A41801), 95 Or App 1, P2d 
(1989). The petition for review was filed before July 20, 1987, 
and our review is de novo. Armstrong v. Asten-Hill Co., 90 Or 
App 200, 752 P2d 312 (1988). We af f i rm. 

On January 9,1981, claimant sustained injuries in an 
automobile accident while driving to work. He did not file a 
workers' compensation claim but began an action against the 
driver of the other vehicle. That action was settled for $50,000. 
In Apr i l , 1984, he filed a claim against Progress, contending 
that he was delivering machine parts for i t when the accident 
happened and, consequently, that the injuries sustained in the 
automobile accident were compensable. Argonaut denied the 
claim. Claimant sought a hearing, and the referee concluded 
that the injuries were compensable and ordered petitioners to 
pay temporary total disability. Petitioners did not pay the 
compensation but told claimant that i t would credit 50 per
cent of the amount that he had received in settlement of the 
action against his compensation award. 

Claimant challenged the refusal to pay the compensa-
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t ion and requested penalties and attorney fees. Employer con
tended before the referee and the Board and on review in this 
court that, because i t did not have a chance to participate in 
the third-party action and settlement, i t is entitled to a credit 
for amounts that i t would have obtained f rom the settlement 
under ORS 656.593. The referee held that, even i f employer 
was entitled to share in the settlement, i t was not entitled to 
recover that share by unilaterally setting of f the claim against 
claimant's benefits. The Board adopted the opinion of the 
referee. 

Employer first contends that the referee did not have 
jurisdiction to consider the proposed setoff, because i t con
cerned the distribution of the proceeds of a third-party action, 
which is wi th in the jurisdiction of the Board only under ORS 
656.593(3). The issue presented to the referee was whether 
employer could collect what i t considered to be its share of the 
settlement by setting of f compensation owed to claimant. 
That was a "matter concerning a claim," which was wi th in the 

12 Argonaut Ins. Co. v. Mock (A44665) 

referee's jurisdiction. Former ORS 656.108(3). The question 
whether employer was entitled to any portion of the settle
ment was not before the referee. 

Alternatively, employer argues that penalties and 
attorney fees are not justified, because i t is entitled to a por
tion of the third-party settlement. The "credit" was a reduc
t ion of c laimant 's compensation benefi ts and was not 
authorized. See Forney v. Western States Plywood, 66 Or App 
155, 672 P2d 1376 (1983), aff'd 297 Or 628, 686 P2d 1027 
(1984). Employer's unilateral act constituted an unreasonable 
refusal to pay compensation. 

Aff i rmed. 
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No. 56 January 25, 1989 85 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Wi l l iam C. Dilworth, Claimant. 

D I L W O R T H , 
Petitioner - Cross-Respondent, 

v. 
W E Y E R H A E U S E R COMPANY, 

Respondent - Cross-Petitioner, 
and 

E B I / O R I O N GROUP, 
Respondent - Cross Respondent. 

(WCB 85-05079; 85-11948; 
CAA41591 (Control)) 

In the Matter of the Compensation of 
Wi l l i am C. Dilworth, Claimant. 

W E Y E R H A E U S E R COMPANY, 
Petitioner, 

v. 
D I L W O R T H et al, 

Respondents. 
(WCB 85-0050M; CA A41737) 

(Cases Consolidated) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 9, 1987. 

James L . Edmunson, Eugene, argued the cause for peti
tioner - cross-respondent. On the brief were Karen M . Werner 
and Malagon & Moore, Eugene. 

Allan M . Muir , Portland, argued the cause for respondent -
cross-petitioner. W i t h him on the brief were Roger A. Luedtke 
and Schwabe, Williamson & Wyatt , Portland. 

Jerald P. Keene, Portland, argued the cause for respondent 
- cross-respondent. W i t h h im on the brief was Roberts, 
Reinisch & Klor, P.C., Portland. 
86 Dilworth v. Weyerhaeuser Co. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J. , 

In Case Nos. 85-05079 and 85-11948: on petition, reversed 
as to attorney fees and remanded for award of attorney fees to 
claimant for services before the Board; otherwise affirmed on 
petition and cross-petition. In Case No. 85-0050M, affirmed 
on petition. 
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88 Dilworth v. Weyerhaeuser Co. 

N E W M A N , J . 

Claimant seeks review of a Workers' Compensation 
Board order which a f f i rmed the referee and held tha t 
Weyerhaeuser Company (Weyerhaeuser), and not EBI /Or ion 
Group (EBI), is responsible for claimant's low back and disab
ling psychological condition and that claimant is not entitled 
to attorney fees for services before the Board. Weyerhaeuser 
cross-petitions, asserting, as does claimant, that the Board 
erred in holding it, not E B I , responsible for claimant's psycho
logical condition after January 8, 1985.1 We review de novo. 

Claimant suffered a compensable low back injury in 
1972, while working for Weyerhaeuser. After the injury, he 
had severe emotional difficulties. In May, 1984, a referee 
found that the 1972 injury materially contributed to claim
ant's psychological condition and held Weyerhaeuser respon
sible. Weyerhaeuser did not appeal the referee's f inding and 
does not now assert that i t is not responsible for claimant's 
psychological condition before the events of January 8, 1985, 
or his back condition. 

In August, 1984, claimant began to work at E B I as a 
vocational consultant. He told his psychiatrist that he felt 
unqualified and apprehensive about the position. Because of 
the driving required by the position, he experienced increased 
back pain and lost some time from work. He also found the job 
extremely stressful. On January 8, 1985, he received a tele
phone call from a client in which the client either threatened 
to k i l l claimant or claimant reasonably perceived the caller to 
threaten that. During the call, he went blank. The next thing 
he remembers is that he was going down the back stairs of the 
building and was terribly frightened. He has not worked since. 

Claimant sought payments for medical treatment 
and temporary disability benefits from both Weyerhaeuser 
and E B I . On February 1, 1985, Weyerhaeuser refused to 
reopen the 1972 claim on the ground that claimant's aggrava
tion rights had expired. On Apri l 5, 1985, EBI denied the claim 
" i n its entirety" on the ground that claimant's employment 
Cite as 95 Or App 85 (1989) 89 

with E B I had not caused his back condition or psychiatric 
disabilities but that both conditions predated his employment 
wi th i t . On June 3, 1985, Weyerhaeuser denied responsibility 
for claimant's "current psychiatric condition" on the ground 
that E B I was responsible for "a new injurious exposure." The 
denial recited that "[t]he giving of these reasons for the denial 
do[es] not preclude there being other reasons for denial." The 
Workers ' Compensation Department denied claimant 's 
request for an order under ORS 656^307, partly on the ground 
that i t "read EBI 's denial as one of compensability, not 
responsibility." 

Claimant requested a hearing on Weyerhaeuser's 
June 3, 1985, denial and on EBI's Apr i l 5, 1985, denial. The 
referee found that claimant was unable to handle the stress 

1 Weyerhaeuser petitioned for judicial review of the Board's own motion order. We 
consolidated the reviews, and Weyerhaeuser makes no separate argument relating to 
the Board's own motion order. Accordingly, we do not separately address the petition 
for review of that order. _ f i 7 f i _ 



associated with his job at E B I because of his preexisting com
pensable condition, that the threatening phone call was the 
culminating event but was not a causative factor in claimant's 
worsening and inability to work and that claimant's employ
ment at E B I did not contribute independently to his psycho
logical condition or cause a permanent worsening of the 
underlying condition, but was merely the scene where the 
ongoing preexisting psychological condition manifested itself. 
He aff i rmed EBI's denial. Because claimant's aggravation 
rights had expired, he recommended that the Board exercise 
its own motion jurisdiction and order Weyerhaeuser to pro
vide T T D and PPD benefits because of the exacerbation of 
the 1972 i n j u r y . See ORS 656.278. He also set aside 
Weyerhaeuser's denial of June 3,1985. 

C la iman t requested, and Weyerhaeuser cross-
requested, review of the referee's order. Weyerhaeuser's cross-
request stated that the issues for Board determination were 

" 1 . Compensability of medical services for a low back 
and psychiatric condition; 

"2. Claimant's entitlement to attorney fees." 

Claimant did not argue that his aggravation rights had not 
expired. Both claimant and Weyerhaeuser, in their briefs 
before the Board, urged that EBI ' s denial be set aside. 
Weyerhaeuser also urged that the Board reinstate its denial of 
June 3, 1985. 

The Board adopted the referee's findings of fact and 
90 Dilworth v. Weyerhaeuser Co. 

affirmed the order of the referee. I t also stated that the issue is 
responsibility. I t ruled that claimant's worsening was an 
aggravation of the 1972 injury, for which Weyerhaeuser is 
responsible. The Board also ruled that claimant was not 
entitled to an employer paid attorney fee at the Board level. I t 
stated, in part, that, although Weyerhaeuser cross-requested 
review, "its goal on review was exactly the same as claim
ant's—to have EBI's denial set aside." The Board noted that 
claimant had requested claim reopening by the Board under 
the provisions of ORS 656.278 i f Weyerhaeuser were found to 
be responsible for claimant's condition. On its own motion, 
the Board ordered Weyerhaeuser to reopen the 1972 claim, 
effective January 8, 1985, and to pay claimant temporary total 
disability unt i l closure. 

In his petition, claimant assigns as error that the 
Board upheld EBI's denial of responsibility for the back and 
psychological conditions. In its cross-petition, Weyerhaeuser 
assigns as error that the Board held i t responsible for claim
ant 's psychological c o n d i t i o n a f t e r January 8, 1985. 
Weyerhaeuser does not argue that his psychological condition 
is unrelated to the pre-existing psychiatric condition for 
which i t is responsible or that claimant had not experienced a 
worsening of that condition that left h im less able to work. I t 
argues, however, that the employment at E B I independently 
c o n t r i b u t e d to t h a t c o n d i t i o n . B o t h c l a i m a n t a n d 
Weyerhaeuser assert that the psychiatric condition, pre
viously diagnosed as a moderate depression, had become a 
major depression as a result of his employment at E B I . 
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We agree wi th the Board, for the reasons that i t gave, 
that the work at E B I did not independently contribute to 
claimant 's back and psychological condit ions and tha t 
Weyerhaeuser is responsible for those conditions, both before 
and after January 8, 1985. We a f f i rm the Board's order. 

Claimant asserts, relying on Travis v. Liberty Mutual 
Ins., 79 Or App 126, 717 P2d 1269, rev den 301 Or 445 (1986), 
that, because Weyerhaeuser ini t iated a cross-request for 
review and the Board did not disallow or reduce claimant's 
award, he is entitled to insurer-paid attorney fees for services 
Cite as 95 Or App 85 (1989) 91 

at the Board level. ORS 656.382(2). 2 Weyerhaeuser first 
responds that OAR 438-47-075 precludes an award of attorney 
fees to claimant. We have held to the .contrary. Kordon v. 
Mercer Industries, 94 Or App 582, P2d (1989); Lit
tleton v. Weyerhaeuser, 93 Or App 659, 763 P2d 742 (1988). I t 
also asserts that i t did not "ini t iate" a request for review, 
citing Saiville v. EBI Companies, 81 Or App 469, 473, 726 P2d 
394, rev den 302 Or 461 (1986), because its cross-request to the 
Board did not raise any issues that claimant did not raise 
before the Board. Weyerhaeuser, however, did file a cross-
request and that constitutes init iat ion of a request for review 
under ORS 656.382(2). Kordon v. Mercer Industries, supra. 

Weyerhaeuser also argues that c laimant is not 
entitled to attorney fees before the Board, asserting that the 
only issue before the Board was responsibility. See Petshow v. 
Farm Bureau Ins. Co., 76 Or App 563, 569, 710 P2d 781 (1985), 
rev den 300 Or 722, (1986). Claimant took the position that 
E B I was responsible on the ground that he had suffered a new 
injury, actively litigated that point and filed a brief before the 
Board. He had a stake in the outcome of that determination. I f 
E B I was responsible, claimant's T T D would be increased. I f 
E B I was not responsible, and i f the Board did not exercise own 
motion jurisdiction and reopen the 1972 claim, claimant's 
claim for his psychological condition after January 8, 1985, 
other than for medical benefits under ORS 656.245, might not 
be compensated. 

When claimant participated before the Board, he did 
not know whether i t would exercise own motion jurisdiction. 
Moreover, when he filed his brief before the Board, claimant 
knew that, on June 3, 1985, Weyerhaeuser had denied his 
claim for medical benefits, had not limited its denial to the 
issue of responsibility and had stated in its cross-request for 
Board review that one of the issues was "compensability" of 
92 • Dilworth v. Weyerhaeuser Co. 

medical services. Accordingly, his attorney just if iably and 
actively participated in the proceeding before the Board. See 
SAIFv. Phipps, 85 Or App 436, 737 P2d 131 (1987); Petshow v. 
Farm Bureau Ins. Co., supra, 76 Or App at 569. 

2 O R S 656.382(2) provides: 

"If a request for hearing, request for review, appeal or cross-appeal to the 
Court of Appeals or petition for review to the Supreme Court is initiated by an 
employer or insurer, and the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the employer or 
insurer shall.be required to pay to the claimant or the attorney of the claimant a 
reasonable attorney fee in an amount 9et by the referee, board or the court for legal 

" representation by an attorney for the claimant at and prior to the hearing, review 
on appeal or cross-appeal." -678-
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Weyerhaeuser is responsible for attorney fees. Con
trary to the Board's interpretation, Weyerhaeuser's goal 
before the Board was not exactly the same as claimant's. 
Weyerhaeuser wanted the Board to reinstate its denial of June 
3,1985, a request which claimant did hot make and which was 
contrary to his position throughout. Furthermore, review of 
the referee's order, which claimant and Weyerhaeuser both 
requested, included review of the referee's ruling upholding 
EBI's compensability denial. As noted, Weyerhaeuser's cross-
request also stated that one of the issues was compensability 
for medical services. Accordingly, its cross-request, together 
with its request for reinstatement of its total denial of June 3, 
1985, placed claimant at risk and justified his active participa
tion before the Board. See SAIF v. Bates, 94 Or App 666, 
P2d (1989). : i 

In Case Nos. 85-05079 and 85-11948: on the petition, 
reversed as to at torney fees and remanded for award of attor
ney fees to claimant for services before the Board; otherwise 
affirmed on the petition and on the cross-petit ion. In Case No. 
85-0050M, affirmed on the petition. 

1 Weyerhaeuser does not argue in its brief that its cross-request was not the cause 
of claimant's active participation before the Board. 

No. 69 February 8, 1989 155 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Wil l iam Albrecht, Claimant. 

T R I - M E T , INC., 
Petitioner, 

v. 
A L B R E C H T , 
Respondent. 

(WCB 86-02160; CA A46942) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 9, 1988. 

Kenneth L. Kleinsmith, Portland, argued the cause for 
petitioner. On the brief were Pamela A. Schultz and Meyers & 
Terrall , Portland. 

Merr i l l Schneider, Portland, argued the cause and fi led the 
brief for respondent. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Reversed and remanded to referee. 
Cite as 95 Or App 155 (1989) 157 

W A R R E N , J . 

In this workers' compensation case, claimant sought 
a hearing on a determination order, contending that he was 
entitled to a greater award of permanent partial disability. 
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Employer also sought a hearing, requesting a reduction in the 
permanent disability award. Before the hearing, employer 
requested two independent medical examinations. Claimant's 
attorney notified employer that she intended to be present at 
the examinations. After learning that, both doctors refused to 
conduct the examinations. They believed that the presence of 
a th i rd party would impair their objectivity. Additionally, both 
were concerned that the presence of the attorney would in f lu 
ence claimant's behavior, especially in view of the fact that the 
attorney is a woman. One was concerned that he would be 
forced into the role of "advocate." 

The Board , i n a f f i r m i n g the referee, denied 
employer's motion to suspend the hearing un t i l claimant 
agreed to attend the examinations without the presence of his 
attorney. I t affirmed the determination order, neither increas
ing nor decreasing the award. 

Employer seeks review, contending that, by insisting 
on the presence of his attorney, claimant "obstructed" the 
examinations, ORS 656.325(1), and, additionally, that the 
Board has deprived employer of the opportunity to develop a 
complete record. Employer seeks remand for that purpose. 

In cases subject to the Oregon Rules of Civil Pro
cedure, the rule appears to be that i t is for the t r ia l court to 
decide the conditions under which a physical medical exam
ination is to take place. ORCP 44A. Presumably, that would 
include the power to determine who may be present at the 
examination. Our review, as of other issues related to the t r ia l 
court's supervision over discovery, would be for abuse of dis
cretion. 

There are several reasons why, even in the context of 
civil discovery, the presence of an attorney at a medical exam
ination is not favored. See Pemberton v. Bennett, 234 Or 285, 
288, 381 P2d 705 (1963). I t could tend to prolong the examina
tion and create other than a neutral setting for what is sup
posed to be an objective evaluation. We agree with employer 
that those considerations apply wi th at least as great force in 

158 Tri-Met, Inc. v. Albrecht 

the workers' compensation context, where one objective is to 
minimize expense and delay. See Bigby v. Pelican Bay Lbr. Co., 
173 Or 682, 692, 147 P2d 199 (1944). That goal would not be 
furthered by permitting the presence.of an attorney at an 
independent medical examination, which would only serve to 
threaten the objective environment and which could lead to 
obstruction of the examination. Although there may be cir
cumstances that would just i fy the presence of an attorney at 
the examination, the record must articulate what those cir
cumstances are. Here, as the Board found, there is nothing to 
suggest a basis for permitting an attorney to be present. We 
conclude, therefore, that the Board had no basis for exercising 
its discretion to allow an attorney to be present. In doing so, i t 
erred. Employer is entitled to an independent examination of 
claimant without the presence of his attorney. 

Reversed and remanded to the referee. 
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No. 79 February 22, 1989 221 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Maria N . Flores, Claimant. 

FLORES, 
Petitioner, 

SAIF CORPORATION et al, 
' Respondents. 

(WCB Nos.. 86-11534 and 85-05626; CA A46093) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 27, 1988. 

Nelson R. Hall , Portland, argued the cause for petitioner. 
W i t h him on the brief was Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland. ) 

Darrell E. Bewley/Assistant Attorney General, Salem, 
argued the cause for respondents SAIF Corporation and Phy
sicians & Surgeons Hospital, W i t h him oh the brief were Dave 
Frohnmayer, Attorney General, and Virginia L . Linder, Solic
itor General. 

M a r i a n n e . B o t t i n i , P o r t l a n d , argued the Cause for 
respondent Mission Insurance Company. W i t h her on the 
brief was Bot t ini , Bot t in i & Lehner, Portland." 

Before Warden, Presiding Judge pro tempore, and Joseph, 
Chief Judge, and Edmonds, Judge.* 

JOSEPH, C.J. 

Aff i rmed. 

* Edmonds, .). , uice Van Hoomissen. J . 

Cite as 95 Or App 221 (1989) 223 

J O S E P H , C . J . 

Claimant seeks review of a Workers' Compensation 
Board order that reversed the referee and reinstated the denial 
of responsibility by Mission Insurance Company (Mission). 
We a f f i rm. ! 

Claimant first sustained a head'injury in July, 1981, 
while working for employer, which was then insured by Mis
sion. She sought treatment from.Or. Yand, her family physi
cian, for headaches and visual abnormalities. He diagnosed a 
scalp hematoma, a mild cerebral concussion and a small skull 
fracture. Claimant returned to work in November, 1981, even 
though she was stil l experiencing mild nausea and headaches. 
A determination order awarded her temporary total disability. 

In September, 1982, employer changed to coverage by 
SAIF. Claimant injured her head at work again in May, 1982, 
in August or October, 1983, and in March, 1984. She asserts 
that she filled out claim forms for each injury but that they 
were never processed. In June, 1984, she received another 
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head injury at work. She was seen by Yand, who diagnosed a 
hematoma and released her for regular work. Shortly there
after, she was seen by Dr. Raaf, a neurosurgeon, who deter
mined that her headaches were the result of an "anxiety 
tension state" and were not related to her 1981 injury. In 
September, 1984, Dr. Aversano agreed with Raaf that no fur
ther medical treatment, other than psychiatric, was necessary. 
S A I F issued a notice of closure in October, 1984, accepting 
claimant's injury as nondisabling and awarding no compensa
tion. Claimant began seeing Dr. Rosenbaum in December, 
1984. 

In March, 1985, Mission denied responsibility for 
claimant's treatment by Rosenbaum on the basis that it was 
not related to her 1981 injury. Claimant appealed the denial 
and requested an order joining S A I F as a party and an order 
designating a paying agent. ORS 656.307. Although S A I F was 
joined, a .307 order never issued. In August, 1986, S A I F denied 
the aggravation claim for the June, 1984, injury on the ground 
that claimant's medical problems were consequences of the 
1981 injury. The referee upheld SAIF's denial and set aside 
Mission's. 

Judicial review is limited to errors of law and to 
whether there is substantial evidence in the record as a. whole 
to support the Board's decision. ORS 656.298(6); Armstrong v. 
Asten-HM Co., 90 Or App 200, 206, 752 P2d 312 (1988). A 
Board decision must contain findings sufficient to support its 
conclusions. Johnston v. James River Corporation, 91 Or App 
721, 722, 756 P2d 696 (1988). The Board's findings are suffici
ent for review. There is substantial evidence to support the 
Board's finding that claimant's present need for medical 
treatment is not related to either her 1981 injury, covered by 
Mission, or to her 1984 compensable injury. There is also 
substantial evidence to support its finding that claimant had 
failed to est ablish an aggravation of the 1984 injury that SAIF 
had accepted. 

Affirmed. 

No. 85 February 22, 1989 269 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Leora J . Whaite, Claimant, and 

In the Matter of the Complying Status of 
Castle Homes, Inc., Employer; 

Richard J . Carney, individually, and 
Dirk G. Stangier, individually. 

C A S T L E H O M E S , INC., et al, 
Petitioners - Cross-Respondents, 

W H A I T E , 
Respondent - Cross-Petitioner, 

and 
SAIF C O R P O R A T I O N , 

Respondent - Cross-Respondent. 
(WCB No. 86-17464; CAA47482) 
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Judicial Review from Workers' Compensation Board. 

Argued and submitted November 16, 1988. 

Michael J. Mart inis , Salem, argued the cause for peti
tioners - cross-respondents. W i t h him on the brief was Webb 
and Martinis, Salem. 

Wil l iam E. McCann, Bend, argued the cause and filed the 
brief for respondent - cross-petitioner. 

No appearance for respondent - cross-respondent SAIF 
Corporation. 

Before B u t t l e r , Pres id ing Judge, and W a r r e n and 
Rossman, Judges. 

W A R R E N , J. 

Aff i rmed on petition and on cross-petition. 

Cite as 95 Or App 269 (1989) 271 

W A R R E N , J . 

I n this proceeding to determine whether Castle 
Homes is a noncomplying employer under the Workers' Com
pensation Act, the question is whether claimant, a mobile 
home salesperson, was, at the t ime she was injured, an 
employe of Castle or an independent contractor. The referee 
determined that she was an employe and that Castle was a 
noncomplying employer. Castle seeks review of the determin
ation that i t is a noncomplying employer. Claimant cross-
petitions, seeking attorney fees. We review pursuant to ORS 
183.480 and ORS 183.482. We af f i rm on both the petition and 
the cross-petition and write only to address the question 
raised by the petition. 

Claimant has sold mobile homes for many years. She 
f irs t approached Kline, Castle's lot manager, in January, 1986, 
for the purpose of seeking to associate wi th the company in 
order to follow up on some sales leads. Claimant could not sell 
homes on her own, because she was not a licensed dealer. 
Kline told claimant that she could work at the dealership on 
Sundays so that he could take the day off. Gradually, claimant 
began coming in every day and the work became fu l l time. 
Although Kline did not require her to do so, claimant usually 
opened the lot office at 9 a.m., as is the custom in the industry, 
and worked unt i l closing. She was injured in February, 1986, 
when she fell over a telephone cord at a mobile home factory 
while negotiating a sale. For two weeks in Apr i l , 1986, Kline 
went on vacation, and claimant was the only salesperson on 
the lot. Claimant stopped working for Castle Homes in May, 
1986, when she was " f i red" by Kline. In September, 1986, she 
filed a claim for workers' compensation benefits allegedly due 
as a result of the February injury, which Castle denied on the 
ground that claimant was an independent contractor. 

The test for determining who is a subject worker 
wi th in the meaning of the Workers' Compensation Act is the 
employer's right to control the performance of the services. 
ORS 656.050(14) and (27). The test requires an application of 
the traditional "right to control" analysis and a consideration 
of the "nature of the work." Woody v. Waibel, 276 Or 189,196, 
554 P2d 492 (1976). Although in some cases there may be 
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questions of fact concerning the employment arrangement 
between the parties, where, as here, the facts are generally 

272 Castle Homes, Inc. v. Whaite 

undisputed, the question of the nature of the employment 
relationship is one of law. 276 Or at 192 n 3. 

. . The principal factors in the traditional test of the 
right to cont rol are: (1)'direct evidence of the right to, or the 
exercise of, control; (2) the method of payment; (3) the fur
nishing of equipment; and (4) the right to fire. Henn v. SAIF, 
60 Or App 587, 591, 654 P2d 1129 (1982), rev den 294 Or 536 
(1983). The second and third factors are not particularly sig
nificant in this case. Claimant was paid strictly on commis
sion, 10 percent of the gross profi t on each sale. That method 
of payment is a neutral factor in determining the right to 
control. Henn v. SAIF, supra, 60 Or App at 592. The nature of 
the equipment furnished by Castle is not particularly signifi
cant and does not lead to an inference of a right to control the 
method of selling. See 1C Larson, Workman's Compensation 
Law § 44.34(g). The undisputed evidence concerning the 
remaining factors leads us to conclude that claimant was an 
employe. 

The parties had no writ ten employment contract. 
The evidence shows that claimant was independent in much 
of her work and t hat Kline in fact exercised little control over 
the details of her activities. Both claimant and Kline testified 
that claimant was not supervised. She was free to sell homes 
in any manner she chose. There were no company practices 
for claimant to follow and no company quotas or other 
requirements. She could follow her own sales leads. Claimant 
did not have to attend any sales meetings; there were none. 

Although Kline did not, in fact, exercise control over 
many of t he details of claimantVwork, he did exercise control 
in certain significant respects. He implicitly required that she 
be present on the lot on all Sundays. He had to approve all 
financing, modifications in home design and sales for' less 
than the listed price. Those aspects of the business are not 
mere "details." They are the most significant components of a 
sales transaction and indicate that Castle had the right to 
control claimant 's work when it chose to do so. 

Other factors lead us to conclude t hat Castle had a 
right, to cont rol claimant.,Kline " f i red" her; that is, he told her 
to leave, because she was no longer needed on the sales lot on 
Sundays.and because her nervous behavior was.driving cus
tomers away. That is evidence that Kline at ieast believed that 
Cite as 95 Or App 269 (1989) , ;.' ', 273 

he had the right to terminate Castle's relationship with claim
ant at w i l l , a situation that is not consistent wi th an indepen
dent contractual relationship, because it suggests a right to 
control. 1C Larson, supra, § 44.35; see Collins v. Anderson, 40 
Or App 765, 596 P2d 1001 (1979); Carlile v. Greenihger, 35 Or 
App 5.1, 580 P2d 588 (1978). 

Addit ionally, certain factors about the nature, of 
claimant's work and Castle's business persuade us that claim
ant should be treated as an employe for purposes of workers' 
compensation. She was, according to her uncontradicted testi
mony, responsible for the sales lot much of the time, including 
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Sundays, many mornings and the two week period when Kline 
was on vacation. Although claimant was apparently free to 
associate wi th other dealerships, she did not. Claimant worked 
virtually fu l l time for Castle and was permitted to hold herself 
out as an associate, as evidenced by the fact that the company 
provided her wi th business cards. The selling of mobile homes 
was not only an integral part of the business of Castle Homes, 
it was, as far as the record shows, the only business of the 
company. Claimant was an essential part of that business. See 
1C Larson, supra, § 45.20. We conclude that she was an 
employe and, therefore, we a f f i rm the Board's determination 
that Castle was a noncomplying employer.' 

Aff i rmed on petition and on cross-petition. . , 

1 This case is distinguishable from Henn v. SAIF, supra, where we held that the 
claimant, a magazine sales representative, was an independent contractor. There, the 
evidence did not show that the claimant could be terminated for any reason other than 
a violation of her agreement with the putative employer. Additionally, in Henn, we did 
not consider the nature of the work. We do not comment on the correctness of our 
statement in Henn that it is not appropriate to consider the nature of the work unless 
it is impossible to determine the claimant's status under the traditional "right to 
control" test. In Woody v. Waibel, supra, however, the court seems to have mixed the 
two concepts by saying that the nature of the work is a factor in determining the right 
to control and an element of the right to control. Woody v. Waibel, supra, 276 Or at 
197. 
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I N T H E COURT OF APPEALS OF T H E 
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on the brief were Dave Frohnmayer, Attorney General, and 
Virginia L . Linder, Solicitor General, Salem. 

Before Joseph, Chief Judge, and Graber and Riggs, Judges. 

PER C U R I A M 

Reversed; remanded to referee for further proceedings not 
inconsistent with this opinion. 
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376 Hunnicutt v. Dollarhyde 

PER C U R I A M 

The referee found that claimant is not a subject 
worker under ORS 656.027 and held that Dollarhyde is not, 
therefore, a noncomplying employer. ORS 656.023. Claimant 
has petitioned for judicial review of that order under ORS ch 
183. 

SAIF concedes that Dollarhyde is an employer under 
ORS 656.029(1).' Both Dollarhyde and the referee misread 
ORS 656.027(3)- to exclude.as subject workers casual 
employes. That subsection refers to casual employment. That 
one's employment is casual does not deprive an employe of 
protection, i f the employment is in the course of the trade, 
business or profession of the employer. 

Reversed; remanded to the referee for further pro
ceedings not inconsistent with this opinion. 

1 ORS 656.029(1) provides: 
" I f a person awards a contract involving the performance of labor where such 

labor is a normal and customary part or process of the person's trade or business, 
the person awarding the contract is responsible for providing workers' compensa
tion insurance coverage for all individuals, other than those exempt under ORS 
656.027, who perform labor under the contract unless the person to whom the 
contract is awarded provides such coverage for those individuals before labor 
under the contract commences. If an individual who performs labor under the 
contract incurs a compensable injury, and no workers' compensation insurance 
coverage is provided for that individual by the person who is charged with the 
responsibility for providing such coverage before labor under the contract com
mences, that person shall be treated as a noncomplying employer and benefits 
shall be paid to the injured worker in the manner provided in (the Workers' 
Compensation Law] for the payment of benefits to the worker of a noncomplying 
employer." 

'-' ORS 656.027 provides, in relevant part: 
"All workers are subject to ORS 656.001 to 656.794 except those nonsubject 

workers described in the following subsections: 

"(31(a) A worker whose employment is casual and either: 
"(A) The employment is not in the course of the trade, business or profes

sion of the employer; or 
"(B) The employment is in the course of the trade, business or profession of 

a nonsubject employer. 
"(b) For t he purpose of this subsection, 'casual' refers only to employments 

where the work iti any 30-day period, without regard to the number of workers 
employed, involves a total labor cost of less than $200." 

400 February 22, 1989 No. 118 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Ernest F. Erck, Claimant. 
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Petitioner, 
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(WCB 86-05134; CA A47689) 

Judicial Review from Workers' Compensation Board. 
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Argued and submitted December 12, 1988. 

Robert K. Udziela, Portland, argued the cause for peti
tioner. W i t h him on the brief were Nelson R. Hal l , Donald R. 
Wilson and Pozzi, Wilson, Atchison, O'Leary & Conboy, 
Portland. 

Randy G. Rice, Portland, argued the cause for respondents. 
W i t h him on the brief was Beers, Zimmerman & Rice, Port
land. 

Before Joseph, Chief Judge, and Graber and Riggs, Judges. 

PER C U R I A M 

Aff i rmed. 

Riggs, J., dissenting. 

Cite as 95 Or App 400 (1989) 

P E R C U R I A M 

401 

In this workers' compensation case, we review for 
substantial evidence. Armstrong v. Asten-Hill Co., 90 Or App 
200, 752 P2d 312 (1988). The Board's order is sufficient for 
review, there is substantial evidence to support its findings, 
and its reasoning connects those findings to the conclusion. 
Therefore, we hold that the Board did not err in reversing the 
referee's award of permanent total disability. 

Aff i rmed. 

R I G G S , J . , dissenting. 

I f the Workers' Compensation Board'reverses a ref
eree, on judicial review this court must be furnished specific 
findings in the Board's opinion that substantiate the conclu
sions that are contrary to the referee's findings and conclu
sions of law. Johnston v. James River Corp., 91 Or App 721, 
722, 756 P2d696 (1988). 

In this odd lot case, the 62 1/2 year old, ninth grade 
educated claimant sought review of a determination order that 
awarded 30 percent unscheduled disability. Earlier, a referee 
had found claimant's claim compensable, and Orion Group/ 
E B I Companies referred the case to Orion Rehabilitation 
Services and then to Hetfield Associates, Inc., for return-to-
work assistance.1 Hetfield claimed non-cooperation and lack 
of motivation by claimant, resulting in the termination of 
assistance. Claimant argues that he cooperated wi th Orion 
and that Hetfield provided only superficial assistance. The 
referee, in detailed findings of fact and conclusions of law 

1 Claimant worked with an Orion rehabilitation counselor from February 25,1985, 
until October 14, 1985. when Hetfield became the service provider. In February, 1986, 
the Hetfield rehabilitation counselor wrote to 'claimant indicating that she needed 
greater participation from him. Claimant's attorney wrote to the counselor on Febru
ary 24, 1986, requesting clarification as to what conduct she was looking for and 
stating that claimant had worked well with Orion and was willing,to work with the 
Hetfield counselor. The counselor sent a letter on March 26, 1986, outlining the rules 
for claimant to maintain his vocational assistance, and then on April 11, 1986, sent 
notice of the termination of his return-to-work assistance because of nonparticipation, 
effective immediately. 

At the hearing, the Hetfield counselor admitted that she never looked into claim
ant's job search efforts with the Orion counselor, nor, in any of the three visits that she 
had with claimant, did she ever inquire about his own independent job search efforts. 
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402 Erck v. Brown Oldsmobile 

found, among other things, that claimant was an honest, cred
ible witness and concluded that the charge of lack of moti
vation was unfounded. The referee concluded that claimant 
was entitled to a permanent total disability award. 

The Board's review was de novo, and i t reversed the 
referee. After i t recited some negative facts that pertained to 
the non-cooperation charge, i t concluded that claimant had 
refused vocational assistance and therefore was not entitled to 
an award of permanent total disability. The Board did not 
address the referee's findings, which favored claimant, or his 
determination that claimant was credible. I t is not evident 
whether the Board considered the Orion Rehabilitation Serv
ice records that were received in evidence after the hearing, 
which document claimant's ample efforts to f ind employment 
with and without the assistance of the rehabilitation service. 

Our review requires that an order contain facts suffi
cient to just ify a result contrary to the referee's. The Board's 
final order is not sufficient for that review. I would reverse and 
remand for reconsideration. 

406 March 1, 1989 No. 121' 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensat ion of 
Hun J. K i m , Claimant. 
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Argued and submitted December 12, 1988. 

Robert Wollheim, Portland, argued the cause for peti
tioner. W i t h him on the brief was Welch, Bruun & Green, 
Portland. 

Jas J. Adams, Portland, argued the cause for respondents. 
W i t h him on the brief was Acker, Underwood & Smith, Port
land. 

Before Joseph, Chief Judge, and Graber and Riggs, Judges. 

JOSEPH, C. J. 

Reversed and remanded for reconsideration. 

408 Kim v. Mt. Hood Community College 

J O S E P H , C . J . 

Claimant sustained injuries while contributing his 
labor to a charit able foundation. He seeks review of an order of 
the Workers' Compensation Board that affirmed a referee's 
order that denied his claim. Because the referee's order is 
inadequate for review, we reverse and remand. 
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Claimant works in employer's maintenance depart
ment. He and other workers from that department agreed to 
contribute a "package" of work to be sold at an auction for the 
benefit of the M t . Hood Community College Foundation 
(foundation). The foundation is a non-profi t corporation 
whose sole purpose is to raise money for the benefit of 
employer and its students. Claimant and the others who had 
agreed to contribute their labor met at employer's premises on 
a Saturday in May, 1986, and, using employer's equipment, 
went out to work for those who had bid successfully. None of 
them expected to be paid for the work. During the course of 
the day, claimant fell from a roof and was injured. Employer 
denied his claim, and claimant sought a hearing. 

In his order, the referee recited the testimony of sev
eral witness and then stated that the issue was "whether 
claimant's injury occurred in the course and scope of his 
employment" with employer.1 He decided that cases about 
injuries sustained during recreational or social activities were 
the most analogous and relied on the criteria for evaluating 
those injuries that we had earlier, quoted from 1A Larson, 
Workmen :s Compensation Law, § 22.200: 

" 'Recreational or social activities are within the course of 
employment when 

" '(1) They occur on the premises during a lunch or rec
reation period as a regular incident of the employment; or 

"'(2) The employer, by expressly or impliedly requiring 
participation, or by making the activity part of the services of 
an employee, brings the activity within the orbit of the 
employment; or 

" '(3) The employer derives substantial direct benefit 
from the activity beyond the intangible value of improvement 

Cite as 95 Or App 406 (1989) 409 

in employee health and morale that is common to all kinds of 
recreation and social life.' " Richmond v. SAIF, 58 Or App 
354, 357, 648 P2d 370, rev den 293 Or 634 (1982): 

The referee concluded that only the third criterion 
might be relevant and that claimant's act ivi ty provided 
employer only an indirect benefit. He did not explain that 
conclusion. He affirmed the denial. Claimant appealed to the 
Board, which adopted the referee's order but did not refer to 
either the factual statements or the reasoning. Claimant then 
sought review in this court. 

Our review is fo r subs tant ia l evidence. ORS 
656.298(6); ORS 183.482(7), (8), Armstrong v. Asten-Hill Co., 
90 Or App 200, 752 P2d 312 (1988), requires that the Board 
provide "a reasoned opinion based on explicit findings of 
fact." 90 Or App at 205. The Board adopted the' referee's 
opinion and order. We assume that i t approved his findings 
and conclusions. See George v. Richard's Food Center, 90 Or 
App 639, 752 P2d 1309 (1988). However, those findings and 
conclusions are inadequate for review. 

The referee did not make f indings of fact that 
reflected an evaluation of the evidence but simply recited the 

1 Because the referee said that the question was whether claimant's injury 
occurred in the course of his employment, it is not clear why he also discussed whether 
claimant was an employe when he was injured. 
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evidence that several witnesses presented. T h a t is not 
enough.2 See Armstong v. Asten-Hill Co., supra, 90 Or App at 
207. Furthermore, even assuming that the referee was correct 
in his legal conclusion that the factors listed in Richmond v. 
SAIF, supra, are relevant, he did not explain why he decided 
that employer received indirect rather than direct benefits 
f rom claimant's work. There is evidence that the institutional 
ties between employer and the foundation were very close and 
that the foundation spends all of the money that i t raises in 
ways that benefit employer. I f the referee believed the evi
dence, as i t appears that he did, then logically he should have 
concluded that claimant's work provided direct benefits to 
employer. The referee's conclusion to the contrary presents an 
instance "when the credible evidence apparently weighs over
whelmingly in favor of one finding and the [referee has found] 
the other without giving a persuasive explanation" based on 
explicit findings of fact. Armstrong v. Asten-Hill Co., supra, 90 
Or App at 206. 

Reversed and remanded for reconsideration. 

2 Employer argues that the referee implicitly found the facta in accordance with 
the testimony that he recited. Even if we could treat his recitations in that way, the 
referee made no attempt to explain his resolution of any conflicts in the testimony or 
otherwise to explain his findings. 

114 January 25, 1989 No. 61 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

COPE, 
Appellant, 

v. 
W E S T A M E R I C A N INSURANCE CO. 

OF T H E OHIO C A S U A L T Y GROUP et al, 
Respondents. 

W E S T A M E R I C A N INSURANCE CO. 
OF T H E OHIO C A S U A L T Y GROUP, 

Third-Party Plaintiff, 
v. • • 

H U R L E Y - H E N D E R S O N , INC., 
dba Hurley-Henderson Insurance, Inc., 

fka Driscoll, Padgett & Hurley, 
Third-Party Defendant. 

(86-356 CV; CA A45475) 

Appeal f rom Circuit Court, Klamath County. 

Richard C. Beesley, Judge. 

Argued and submitted May 18, 1988. 

George W. Kelly, Eugene, argued the cause and filed the 
briefs for appellant. 

T i m o t h y C. Gerking, Medford , argued the cause for 
respondent West American Insurance Co. of the Ohio Casu
alty Group. W i t h him on the brief was Brophy, Wilson & 
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Christopher Ledwidge, Medford, argued the cause for 
respondent Hurley-Henderson Insurance, Inc. With him on 
the brief was Frohnmayer, Deatherage, deSchweinitz, Pratt & 
Jamieson, Medford. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

D E I T S . J . 

Reversed and remanded. 

116 Cope v. West American Ins. Co. 

D E I T S , J . 

Pla in t i f f appeals a summary judgment entered in 
favor of defendants, arguing that there were genuine issues of 
material fact and that summary judgment was therefore 
improper. We reverse and remand. 

I n September, 1985, p la in t i f f drove her automobile to 
work and parked in her employer's parking lot, which was 
across a public street f rom her employer's premises. After 
parking her car, she walked across the lot and had either 
entered or was about to enter the public sidewalk area when 
she was struck by an automobile driven by a co-employe, who 
was also on his way to work. Pla in t i f f filed a claim with the co-
employe's insurance company and was paid $25,000, the lia
bi l i ty l imi t on his policy. She then fi led an underinsured 
motorist claim 1 wi th defendants, her own insurers, alleging 
additional damages in excess of $150,000. Defendants denied 
the claim, in part on the ground that her injury was not cov
ered because she was within the scope of her employment at 
the time of the accident. 2 P la in t i f f then fi led the present 
action for a declaratory judgment that she is covered under the 
policy and a judgment for her damages.3 After depositions had 
been taken, defendants moved for summary judgment pur
suant to ORCP 47. The tr ial court granted the motion, and 
pla in t i f f appeals. 

Summary judgment is proper when 
"the pleadings, depositions, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is entitled to 
a judgment as a matter of law." ORCP 47C. 

In reviewing a summary judgment, the record is viewed in the 
light most favorable to the party opposing the motion. Seeborg 
Cite as 95 Or App 114 (1989) 117 

v. General Motors Corporation, 284 Or 695, 699, 588 P2d 1100 
(1978). 

P la in t i f f s underinsured motorist coverage provided 
1 See ORS 743.789(2). 

2 Defendants also denied liability on the basis that plaintiffs insurance policy had 
lapsed at the time of the accident. However, defendants concede that this basis for 
denying liability was not raised in the motion for summary judgment below. Therefore 
we do not address the issue. 

3 Plaintiff also filed a workers' compensation claim with her employer. Employer 
denied the claim on the basis that plaintiffs injuries did not arise out of and in the 
course and scope of her employment. Plaintiff apparently did not request a hearing on 
the claim, and neither party asserts that the employer's denial has any evidentiary or 
legal significance in this action. 
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that defendants would pay "damages which a covered person 
is legally entitled to recover from the owner or operator of-an 
[underinsured] vehicle." Thus, i f p la in t i f f was legally entitled 
to recover f rom the co-employe who hit her, then she was 
legally entitled to recover from defendants. Defendants argue 
that her recovery against them is barred by ORS 656.018(3), 
which exempts employes from liability for negligent acts com
mitted against each other i f the employer has complied with 
the Workers' Compensation Law and if the in jured employe is 
acting within the course and scope of the employment at the 
time of injury. We agree that, i f p la in t i f f was acting within the 
course and scope of her employment at the time of injury, ORS 
656.018(3) entitles defendants to judgment as a matter of law. 
The question presented on appeal, therefore, is whether there 
was a genuine issue of fact as to whether pla int i f f was within 
the course and scope of her employment, at the time of injury.' 1 

Oregon cases have uniformly held that employe inju
ries that occur in parking lots owned or maintained by the 
employer arise out of and in the course of employment. 
Montgomery Ward v. Cutter, 64 Or App 759, 762, 669 P2d 1,181 
(1983). Defendants argue that the evidence clearly establishes 
that p l a in t i f f s injuries occurred in employer's parking lot and, 
therefore, arose out of and in the course of her employment. 
Defendants rely on p l a i n t i f f s statements in her deposition, in 
which she stated that the accident occurred in t he parking lot. 
Specifically, she testified: 

"[Counsel for defendants]: Why don't you tell me how 
the accident happened; when it was; where you were going; 
how it happened—that kind of thing. 

"[Plaintiff]: Okay, * * * I had parked my automobile, got
ten out of my car, walked diagonally across the parking lot and : 

was almost on the sidewalk when Mr. Tideman, the gen-
. tleman that hit me, turned into the driveway and struck my 
right leg. 

118 Cope v. West American Ins. Co. 

< • * * * * « 

"As he pulled into the driveway, he hit me in the right leg 
and I fell down. / did not see him coming into the driveway, as 
I was facing sort of a diagonal, and like 1 said, I was almost on 
the sidewalk. * * *. 

.. «** * * * * . 

"[Counsel]: Were you in the crosswalk at the time he hit 
you? 

"[Plaintiff]: No; I was still in the parking lot. 
•<«**** 

"[Counsel]: Were you in front of the entrance to the 
parking lot? 

, "[Plaintiff]: The driveway into the parking lot, you 
mean? / believe I had one foot oh the sidewalk and one foot 
was still in the parking lot. 

"It did not happen exactly in the driveway. He swung wide 
•when he pulled in and it happened. I'm honestly not cer-' 
tain—it happened very, very fast * * *." (Emphasis added). 

< Neither party separately addressed the issue of whether the co-employe was 
acting within the course and scope of his employment at the time he injured plaintiff. 
Because we conclude that there was evidence from which it could be found that 
plaintiff was not within the course and scope of employment and that, therefore, 
summary judgment was improper, we need not address that issue. 
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Plaint i f f contends that there was a genuine issue of 
fact as to her exact location at the time of the accident. She 
relies on statements made in her af f idavi t submitted in 
opposition to defendant's motion for summary judgment: 

"That I stated in my deposition * * * that I was almost to 
the sidewalk when struck by Mr. Tideman. I also stated in the 
deposition * * * that I had one foot on the sidewalk and one 
foot on the parking lot. 

"That when giving the deposition I did not clearly describe 
the area for the reason that the sidewalk area is blacktop 
covered the same as the parking, lot and the driveway from 
Klamath Avenue crosses the sidewalk area into the parking 
lot. 

"That at the time that I was struck by Mr. Tideman's 
automobile I was in the crosswalk area, although I had one 
foot in the driveway area that crossed the sidewalk area when 
I was struck by Mr. Tideman's automobile. 

" I cannot definitely say how far out into the sidewalk area 
I was at the time I was struck as I did not see the approaching 
vehicle of Mr. Tideman at the time I was struck." 

P l a i n t i f f also relies on exhibits attached to her 
response to the motion for summary judgment, which include 
Cite as 95 Or App 114 (1989) _ 119 

a writ ten statement by Tideman, the co-worker who injured 
her, arid Keen, another co-worker who arrived on the scene 
after p la in t i f f had been hit. Tideman stated that, when his 
vehicle struck plaintiffy "she was in the sidewalk portion of the 
parking lot and she came to rest near the middle of the side
walk after she fe l l . " Keen's affidavit stated that he found 
p la in t i f f " lying on the sidewalk area * * * in between the curb 
area and a parking lot sign located at the edge of the parking 
lot and the sidewalk area." 

Defendants argue, relying on Henderson-Rubio v. 
May Dept. Stores, 53 Or App 575, 632 P2d 1289 (1981), that a 
material fact cannot be put in issue for purposes of opposing 
summary judgment by f i l ing an affidavit that contradicts tes
timony given at a deposition. In Henderson-Rubio, the plain
t i f f was repeatedly asked during deposition to state the basis 
for his overtime wage claim. He specifically stated that it was 
based on his understanding of federal wage law, but that he 
was not aware of any company policy regarding the matter. 
After the employer filed a motion for summary judgment, the 
p la in t i f f filed an affidavit asserting that the employer had a 
policy regarding overtime wages. We held in that case that 
such an affidavit could not create a genuine issue of fact. 
However, we limited the case to its facts: 

"This is not a case where plaintiffs affidavit explains or adds 
to his deposition; neither does he claim that he was confused 
at the time of his deposition. Plaintiffs affidavit directly con
flicts with his deposition testimony. He made no attempt to 
explain this inconsistency." 53 Or App at 585. 

We explained further in a footnote: 
"Not all discrepancies contained in an affidavit justify a 

court's refusal to give credence to such evidence. Our decision 
is limited to the facts of this and similar cases, where the two 
statements are clearly inconsistent and no attempt is made to 
explain the inconsistency." 53 Or App at 585 n 6. (Citations 
omitted; emphasis supplied.) 
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In this case, p la in t i f f did offer an explanation for the 
inconsistency between her deposition testimony and the 
assertions made in her affidavit. Further, she submitted state
ments by witnesses that arguably support her assertion that 
she was on the sidewalk at the time when she was injured. 
Viewing the record in the light most favorable to plaint iff , we 

120 Cope v. West American Ins. Co. 

conclude that there is a genuine issue of fact as to her locat ion 
at the time of the accident. Accordingly, summary judgment 
was improper. 

Defendants argue in the alternative that, even i f 
p la in t i f f was on the sidewalk at the time when she was injured, 
she was sti l l wi th in the scope of her employment and, t here
fore, cannot recover as a matter of law. Essentially, defen
dants argue that the "parking lot" rule of Montgomery Ward 
v. Cutter, supra, should be extended to cover not only injuries 
that occur on the employer's parking lot but also injuries t hat 
occur en route between the parking lot and the employer's 
premises. 

However, regardless of what the rule may be in ot her 
states, control over the premises is the crucial ingredient to 
parking lot injury cases in Oregon. In Adamson v. The Dalles 
Cherry Growers, Inc., 54 Or App 52, 633 P2d 1316 (1981), the 
employe had parked her automobile in front of t he employer's 
premises and was injured while walking to the front door. We 
held that she was not entitled to worker's compensation 
because she was not wi th in the course and scope of her 
employment at the time of injury: 

"In this case, the claimant was injured on a public street, 
not on the employer's premises. The street was located 
between the employer's facilities and was frequently used by 
its employes. The claimant was forced to park on the street on 
the day of the injury because the other parking areas were full 
or inaccessible. The street was the only way she could get to 
her place of work. However, there is no evidence that the 
street had become a part of the employer's facilities or that the 
employer regularly exercised control over street traffic, use of 
the street or its maintenance." 54 Or App at 58-59. (Emphasis 
supplied.) 

See also Montgomery Ward v. Malinen, 71 Or App 457, 460, 
692 P2d 694 (1984). 

In this case, there is no evidence that p l a i n t i f f s 
employer exercised any control over the sidewalk area that 
p la in t i f f allegedly was on at the time of the accident. Accord
ingly, defendants were not entitled to judgment as a matter of 
law, and summary judgment was inappropriate. 

Reversed and remanded. 
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RICHARDSON, P. J. 

Aff i rmed. * 
450 EBI Ins. Co. v. CNA Insurance 

R I C H A R D S O N , P . J . 

Don Rasmussen B M W (Rasmussen) seeks review of 
an order of the Workers' Compensation Board that affirmed 
the referee's order overturning a denial of claimant's aggrava
tion claim. I t contends that Tandy Corporation (Tandy), a 
subsequent employer, is responsible because i t accepted claim
ant's new injury claim, and its later denial is therefore barred 
by Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1983). We 
af f i rm. 

Claimant sustained a compensable back injury in 
1983 while employed by Rasmussen. During his subsequent 
employment with Tandy, he began' experiencing back pain 
and his treating chiropractor notified Rasmussen that he had 
suffered an aggravation. Rasmussen denied the claim, and 
claimant then filed a new injury claim with Tandy, which i t 
denied by letter. Subsequently, Tandy filed two reports wi th 
the Workers' Compensation Division on a Form 1502. The 
first indicated that the claim against Tandy was denied, but 
the second stated "claim originally denied, now accepted." two 
days later, Tandy filed a third Form 1502 that explained that 
the notation on the second form was a clerical error and that 
the claim was in a denied status. 

The referee found that claimant's current condition 
is an aggravation of the 1983 injury sustained while working at 
Rasmussen and ordered Rasmussen to accept the claim. The 
Board affirmed that part of the decision. 
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Rasmussen does not challenge the finding that claim
ant's condition is an aggravation of the original injury, but 
contends that Tandy is responsible, because i t accepted the 
claim when i t noted its acceptance on the Form 1502. 

A witness explained that the Form 1502 is a report to 
the Workers' Compensation Division of the current status of a 
claim. I t is not a notification to a claimant that the claim is 
accepted or denied. The form was not intended to be a not i f i 
cation to claimant of anything. In Bauman v. SAIF, supra, the 
court said: 

"If , as in this case, the insurer officially notifies the claimant 
that the claim has been accepted, the insurer may not, after 
the 60 days have elapsed, deny the compensability of the claim 
* * *." 295 Or at 794. 

Cite as 95 Or App 448 (1989) 451 

Official notice of acceptance or denial is described by ORS 
656.262(6) and must include certain information and advice to 
the claimant. We conclude that the information on the Form 
1502 was not an official notice of acceptance. 

Affirmed. 

No. 134 March 8, 1989 473 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
the Beneficiaries of 

Wilma F. Macaitis, (Dec'd), Claimant. 
E S T A T E OF W I L M A F. M A C A I T I S , 

Petitioner, 
v. . . 

SAIF CORPORATION et al, 
Respondents. 

(WCB 87-06841; CA A48503) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 4, 1989. 

Quintin B. Estell, Salem, argued the cause and filed the 
brief for petitioner. 

Darrell E. Bewley, Assistant Attorney General, Salem, 
argued the cause for respondents. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J. 

Reversed and remanded for further proceedings not incon
sistent with this opinion. 
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Cite as 95 Or App 473 (1989) 475 

R I C H A R D S O N , P . J . 

The deceased worker's estate seeks review of the 
Workers' Compensation Board order upholding the referee's 
dismissal of a request for a hearing. We reverse. 

The worker had requested a hearing regarding the 
extent of benefits for an accepted claim. About three weeks 
before the scheduled hearing, she died f rom causes unrelated 
to the compensable injury. In a letter not ifying the referee of 
the death, her attorney requested a postponement to deter
mine whether she had left any survivors who would be entitled 
to pursue the claim. The request for postponement was 
denied. The hearing was convened as scheduled and, because 
neither the worker nor her counsel appeared, the request for 
hearing was dismissed. The attorney contended that he had no 
authority, at that time, to appear on behalf of the estate. 

The personal representative of the estate then 
requested Board review of the dismissal, contending that a 
postponement should have been allowed to see i f the estate 
wished to proceed. The Board did not address that issue but 
concluded that dismissal was proper, because the worker was 
not survived by anyone who could pursue the claim under 
ORS 656.218(3). The Board also refused the estate's request 
to remand the case to the referee for consideration of its right 
to collect burial expenses under ORS 656.204(1), because that 
issue had not been raised before the referee. 

A Board rule allows postponement of a hearing 
because of "extraordinary circumstances beyond the control 
of the party or parties requesting postponement." OAR 438-
06-081. The death of the worker and the fact that counsel 
needed time to determine i f there was a basis for continuing 
the claim or asserting any other matter constituted extraordi
nary circumstances, as a matter of law. I t is true, as the Board 
held, that the matter of a claim for burial expenses was not 
raised before the referee, but the reason was that the 
deceased's estate had,not been given time to obtain a personal 
representative, hire counsel and address the need to appear in 
the proceedings and file a claim. 1 

476 , Estate of Wilma F. Macaitis v. SAIF 

Reversed and remanded for further proceedings not 
inconsistent with this opinion. 

1 In the light of ORS 656.218, which allows processing of a claim by a deceased 
claimant's survivors, it was a colossal waste of resources for the referee to deny a 
continuance and then to dismiss the request for hearing on SAIF's motion. 
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No. 151 March 8, 1989 573 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Patrick L. Buchanan, Claimant. 

SAIF CORPORATION et al, 
Petitioners, 

•v. 
B U C H A N A N , ' [ ' 

Respondent. 
(WCB 86-0278M; CA A47091) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 17, 1988. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for petitioners. W i t h him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Allen T. Murphy, Jr., Portland, argued the cause and filed 
the brief for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

PER C U R I A M 

Reversed and remanded for reconsideration. 

574 . SAIF v. Buchanan 

P E R C U R I A M 

Employer seeks review of a Workers' Compensation 
Board order on reconsideration awarding permanent total dis
ability. Our review is as specified in ORS 656.298, because the 
petition for review was filed after July 20, 1987. Armstrong v. 
Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 (1988). The 
order appealed from adopts and republishes a November 18, 
1987, Board order, which says, in pertinent part: 

"After thorough review of the evidence, the Board con
cludes [that] claimant is permanently and totally disabled and 
is entitled to such benefits commencing the date of this 
order." 

The order is not sufficient for review under ORS 
656.298. Armstrong v. Asten-Hill Co., supra. I t lacks any expla
nation or reason of why the Board, on reconsideration, 
awarded permanent total disability after having originally 
granted only temporary total disability. 

Reversed and remanded for reconsideration. 
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No. 153 March 8, 1989 577 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Gloria G. Sweeden, Claimant. 

SWEEDEN, 
Petitioner, , 

v. 
CITY OF EUGENE, 

Respondent. 
(WCB 86-02493, 86-13988; CA A48111) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 23, 1988. 

Jerald P. Keene, Portland, argued the cause for petitioner. 
W i t h him on the brief was Roberts, Reinisch & Klor, P.C., 
Eugene. 

Brian L. Pocock, Eugene, argued the cause and fi led the 
brief for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

PER C U R I A M 

Aff i rmed. 

578 . Sweeden v. City of Eugene 

P E R C U R I A M 

Claimant seeks review of an order of the Workers' 
Compensation Board that affirmed the referee's dismissal of 
her request for hearing as untimely. ORS 656.319(l)(a). We 
af f i rm. 

The referee's order states, in part: 
"[T]he employer's July 25, 1986 denial is approved, as the 
claimant's Request for Hearing was not filed within 60 days 
after the employer issued the denial. The approval of the 
denial relates only to medical services received on or before 
the date of hearing." 

In her brief, claimant summarizes her contention: 
"Claimant does not challenge the Referee's finding that 

* * * [the] Request for Hearing was untimely, and that no good 
cause had been established for the delay. The Referee, how
ever, improperly applied that denial to medical services pro
vided and claimed between the date of the denial and the date 
of hearing." 

Because the request for hearing was untimely, the 
referee did not have jurisdiction to address any merits of the 
claim. The ruling of the referee was that the request was 
untimely and that the denial, therefore, would stand. Only the 
ruling about timeliness is appropriate for our review. Because 
claimant does not challenge that ruling, there is nothing for us 
to review. 

Aff i rmed. 
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No. 154 March 8, 1989 579 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
James R. Cheney, Claimant. 

C H A M P I O N I N T E R N A T I O N A L CORPORATION, 
Petitioner, 

v. 
CHENEY, 

Respondent. 
(WCB 86-00195; CA A47501) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 17, 1988. 

On petitioner's petition for reconsideration filed January 
11, 1989. Former opinion filed November 9, 1988, 93 Or App 
780, 764 P2d 238. 

Bradley R. Scheminske, and Scheminske & Lyons, Port
land for petition. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

PER C U R I A M 

Reconsideration allowed; former opinion wi thdrawn; 
reversed and remanded for reconsideration. 

580 Champion International Corp. v. Cheney 

P E R C U R I A M 

Employer petitions for review of our decision, 93 Or 
App 780, 764 P2d 238 (1988), in which we affirmed the ref
eree's and the Board's conclusion that claimant's knee condi
tion is compensable. We treat the petition as a petition for 
reconsideration and allow it. 

Employer contends that the referee's opinion and 
order, which was adopted by the Board, is not sufficient for 
judicial review. Armstrong v. Asten-Hill Co., 90 Or App 200, 
752 P2d 312 (1988). Particularly, employer complains that the 
order does not address whether claimant's condition is com
pensable in the light of Wheeler v. Boise Cascade, 298 Or 452, 
693 P2d 632 (1985), and Weller v. Union Carbide, 288 Or 27, 
602 P2d 259 (1979). We agree that the order is deficient and 
does not meet the guidelines propounded in Armstrong u. 
Asten-Hill Co., supra. 

Reconsideration allowed; former opinion withdrawn; 
reversed and remanded for reconsideration. 
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236 December 20, 1988 No. 141 

IN T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Tony Fazzolari, Claimant. 

F A Z Z O L A R I , 
Respondent on Review, 

v. 
U N I T E D B E E R D I S T R I B U T O R S et al, 

Petitioners on Review. 

(WCB 85-16090; CA A45497; SC S35329) 

In Banc 
On petition for review filed June 29, 1988.* 

Randy G. Rice, Beers, Zimmerman & Rice, Portland, for 
petitioners on review. 

Robert L . Burns, Gresham, for respondent on review. 

Jerald P. Keene, Roberts, Reinisch & Klor, P.C., Portland, 
for amici curiae Associated Oregon Industries, Association of 
Workers' Compensation Defense Attorneys and Oregon Self-
Insurer's Association. 

M E M O R A N D U M OPINION 

Petition for review denied. 

Linde, J . , dissented and filed an opinion in which Gillette, 
J . , joined. 

* Judicial review of order of Workers' Compensation Board. 91 Or App 592, 757 
P2d 857 (1988). 

238 Fazzolari v. United Beer Distributors 

L I N D E , J . , dissenting. 
The Workers' Compensation Law provides that an 

injured worker's claim "shall not be closed nor temporary 
disability compensation terminated if the worker's condition 
has not become medically stationary * * *." ORS 656.268(1). 
That section (in the form applicable here) continues: 

"(2) When the injured worker's condition resulting from 
a disabling injury has become medically stationary, * * * the 
insurer or self-insured employer shall so notify the Evaluation 
Division, the worker, and the employer, if any, and request the 
claim be examined and further compensation be determined. 
* * * If the attending physician has not approved the worker's 
return to the worker's regular employment, the insurer or self-
insured employer must continue to make temporary total dis
ability payments until termination of such payments is 
authorized following examination of the medical reports sub
mitted to the Evaluation Division under this section. * * *" 

The Court of Appeals wrote in this case: 
"The statute does not permit unilateral termination of 

temporary total disability benefits, unless the claimant is both 
medically stationary and released for work. Here, employer 
continued to pay temporary total disability benefits after 
claimant was released for work on March 22, 1985, and after 
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he was determined to be medically stationary on August 23, 
1985. There is no question but that employer is entitled to 
offset the benefits which it paid after claimant was both 
released to work and medically stationary. The question is 
whether it may also offset what it paid after claimant had 
been released for work but before he became medically sta
tionary." (Emphasis in original.) 

Fazzolari v. United Beer Distributors, 91 Or App 592, 595, 757 
P2d 857 (1988). The Workers' Compensation Board, however, 
allowed the employer and insurer an offset against future 
payments for sums that the insurer had paid for time loss after 
claimant's attending physician released him for unrestricted 
work, even though claimant's condition had not become medi
cally stationary. The Court of Appeals, instead of applying its 
statement that the statute requires both that the claimant's 
condition be medically stationary and that he be released for 
work, remanded the case to the Board to determine whether 
the claimant had been "actually disabled." If there is an expla
nation why this "actually disabled" standard replaced the 

Cite as 307 Or 236 (1988) 239 

statutory "medically stationary" standard that the quoted 
passage of the court's opinion states to be indispensable, I do 
not see it in the opinion. ; 

I would allow the petition for review to examine the 
analysis of the Court of Appeals. 

Gillette, J . , joins in this dissenting opinion. 

No. 12 February 14, 1989 391 

IN T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N 

In the" Matter of the Compensation of 
John L . Katzenbach, Claimant. 

B O I S E C A S C A D E C O R P O R A T I O N , 
Petitioner of Review, 

• v. . 
K A T Z E N B A C H , 

Respondent on Review. 
(WCB 85-14924; CA A46766; SC S35641) 

On review from the Court of Appeals.* 

Argued and submitted February 1, 1989/ 

H. Scott Plouse, Medford, argued the cause and filed the 
petition on behalf of the Petitioner on Review. With him on 
the petition was Cowling & Heysell, Medford. 

Robert L . Chapman, Medford, argued the cause on behalf 
of the Respondent on Review. 

Before Peterson, Chief Justice, and Linde, Carson, Jones, 
Gillette and Fadeley, Justices. 
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P E R C U R I A M 

The decision of the Court of Appeals is reversed. The deci
sion of the Workers' Compensation Board is reversed. The 
case is remanded to the Workers' Compensation Board for 
further proceedings consistent with this opinion. 

* Appeal from the Workers' Compensation Board. 93 Or App 202, 761 P2d 554 
(1988). ; 

Cite as 307 Or 391 (1989) 393 

P E R C U R I A M 

This is a Workers' Compensation case. Petitioner 
Boise Cascade Company (the employer) seeks review of a 
decision of the Court of Appeals affirming without opinion a 
decision of the Workers' Compensation Board (the Board), 
holding that employer's denial of a claim by claimant Katzen-
bach (the claimant) was premature. For the reasons hereafter 
stated, we reverse the decision of the Court of Appeals and 
remand the case to the Board. 

The procedural history of the case is important. The 
claimant suffered a non-disabling on-the-job injury that was 
diagnosed as "right wrist tendonitis." The employer accepted 
the claim for that injury and paid benefits in the form of 
medical services. Later, after reporting swelling in his right 
forearm, the claimant was diagnosed as having an avascular 
necrosis on the lunate bone of his right wrist. The employer 
then denied further medical services on the ground that, while 
the claimant was seeking treatment for symptoms that were 
the same or similar to those associated with his compensable 
injury, his present symptoms were not related to the compen
sable injury. 

The claimant sought a hearing. The referee denied 
that claim, but did so on the basis that he could not be sure 
that the original (accepted) injury had actually occurred. 
Because the claimant's theory of the etiology of the avascular 
necrosis was based on the assumption that his wrist had suf
fered the earlier trauma, his claim failed. As the referee sum
marized it, 

"The 'bottom line,' as far as I am concerned, is that since 
the weight of the evidence does not support a conclusion that 
the claimant experienced a specific injurious event in June, 
1985, the weight of the medical evidence does not support a 
conclusion that the claimant sustained an injury at work that 
was a material contributing cause of his lunate bone necrosis. 
Accordingly, [the employer's] denial must be approved." 

The claimant then sought review by the Board, argu
ing that to defeat his necrosis claim on the basis of disbelief in 
the existence of an earlier, accepted injury was the functional 
equivalent of a "back up denial" of the kind condemned by 
this Court in Bauman v. SAIF, 295 Or 788, 670 P2d 1027 
394 Boise Cascade Corp. v. Katzenbach 

(1983). Rather than meet the merits of this contention, how
ever, the Board took a left turn. It held, based on its earlier 
decision in Ana M. Guerrero, 39 Van Natta 1 (1987), that "[a] 
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partial denial of a previously accepted inseparable condition, 
issued while the claim is in open status, is not permissible." 
(Citations omitted.) Thus, it ruled, the employer's denial of 
responsibility for the avascular lunate necrosis would have to 
wait until the status of the claim changed. On that basis, it 
held that the claimant was entitled to benefits. 

The employer then sought review in the Court of 
Appeals, which had in the meantime affirmed the Board's 
Guerrero doctrine, holding that "[a]n employer may not issue a 
partial denial of a previously accepted inseparable condition 
while the claim is still open." Guerrero v. Stayton Canning Co., 
92 Or App 209, 212, 757 P2d 873 (1988). As noted, the Court of 
Appeals affirmed the present case without opinion. Boise Cas
cade Corp. v. Katzenbach, 93 Or App 202, 761 P2d 554 (1988). 

Both parties now argue to us — and we agree — that 
the Guerrero doctrine, whatever its merits,1 has nothing to do 
with this case. No one authorized to do so has yet found that 
these two conditions are "inseparable." For all that appears in 
this record, the fight between the parties has always been over 
the etiology of the necrosis condition, with the referee taking 
the first unexpected turn when he chose to decide as a fact 
that the previously accepted injury had not occurred; The 
claimant appealed that determination to the Board and every
thing went downhill from there. The Board erred in deciding 
this case under the Guerrero doctrine instead of addressing the 
merits of the claimant's appeal under Bauman v. SAIF, supra; 
Johnson v. Spectra Physics; 303 Or 49, 733 P2d 1367 (1987); 
and Georgia Pacific v. Piwowar, 305 Or 494, 753 P2d 948 
(1988). The Court of Appeals erred in affirming the Board. 

The decision of the Court of Appeals is reversed. The 
decision of the Workers' Compensation Board is reversed. 
The case is remanded to the Workers' Compensation Board 
for further proceedings consistent with this opinion. 

1 Both parties are clear as to the merits of the Guerrero doct rine — they agree that 
it has none. It may be that, if the merits of the doctrine ever are before us, someone can 
offer a justification for it that thus far has escaped both counsel. 
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REQUEST FOR BOARD REVIEW (FILING) ; REQUEST FOR BOARD 
REVIEW (PRACTICE & PROCEDURE); REQUEST FOR REVIEW-
COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 

ATTORNEY FEES 
See a l so : JURISDICTION 
As "compensation", discussed, 343 
Costs, l i t i g a t i o n , 455 
Factors considered, g e n e r a l l y , 251 
Fee a f f i r m e d , awarded, or increased 

Amount o f fee contes ted , 366,635 
C a r r i e r - p a i d f e e / f e e out o f compensation i ssue , 343,565 
C l i e n t - p a i d f e e , 239,431 
Cross-request , employer 's 

No new i ssue , 652 
Employer's reques t , compensation not reduced, 132,258,366,516 
Inmate I n j u r y case, Board review, 661 
For h e a r i n g , 263,608 
For hea r ing , Board rev iew, 251,297,309 
Travel expenses i ssue , 565 
Under I n j u r e d Inmates A c t , 613 
Unreasonable conduct 

Discovery , f a i l u r e to p r o v i d e , 558,664 
No pena l ty assessed, 199,225,553,558 
Penal ty assessed, 57,97,551 

Fee out o f , not i n a d d i t i o n t o , compensation 
Own Motion case, 377,382 
PPD award t o t a l l y o f f s e t , 67 
PTD, maximum award, 258 
TTD ordered , 75,97,650 

No fee awarded, or fee reduced 
Assessed fee (Referee ' s award) reversed 

TTD ob ta ined , 75,97 
Board review: none f o r fee i s sue , 343 
C l i e n t - p a i d fee 

Untimely reques t , 77,85,539,599 
Cross-request , employer 's 

Raises no new i ssue , 67 
Former a t t o r n e y ' s request , 85 
No statement of s e rv i ce s , 57 
Remand from Cour t , 654 
T h i r d p a r t y c la im i ssue , 36 
Unreasonable conduct 

Discovery , un t ime ly p r o v i s i o n o f , 551 
R e s p o n s i b i l i t y case 

Board rev iew, 11,50,107,163,179,272,338,468,658,675 
Fee out o f compensation, 11,69,468 
Hear ing , no fee f o r , 473,481,568 
No .307 Order, 110,179,338,366 
One c a r r i e r r e spons ib l e , o ther pays f e e , 110,269 
Responsible c a r r i e r pays, 42,272,646 
Services be fo re .307 Order, 11,245,468 
TTD ra t e a f f e c t e d , 107,163 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 
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SUBJECT INDEX 

BENEFICIARIES & DEPENDENTS 

BBOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS FILING 
"Claim" d e f i n e d , 192,398 
Late f i l i n g issue 

Claim bar red , 189,668 
Notice o f c la im discussed, 295,668 
O u t - o f - s t a t e c la im accepted, 483 

CLAIMS PROCESSING 
See a l so : DENIAL OF CLAIMS; DETERMINATION ORDER; MEDICALLY STATIONARY 
Acceptance 

F a i l u r e to process as, 516 
Scope o f , 199,425,589 
What c o n s t i t u t e s , 695 

Duty to process 
Claim c losure 

Fol lowing Referee 's o rder , 174 
Non-disabl ing c l a i m , 425 

One c a r r i e r ' s : r epo r t i d e n t i f i e d as a n o t h e r ' s , 225 
Non-disabl ing c la im 

Closure requirement , 149,254 
Notice requirement , 149 
R e c l a s s i f i c a t i o n i ssue , 568 

Penalty issue 
Delay accept/deny, 57,415 
De lay / c lo su re , 174 
Delay i n process ing , 225 
Pre judice as element o f p r o o f , 415 
Reasonableness ques t ion , 415,553 
Refusal to f o l l o w Referee 's o rder , 673 

COLLATERAL ESTOPPEL 
See a l so : ESTOPPEL; RES JUDICATA 
Aggravat ion c la im l i t i g a t i o n / l a t e r p a r t i a l d e n i a l , 44 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION OR INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE See AOE/COE 

COVERAGE QUESTIONS 
Non-complying employer issue 

C a r r i e r t e r m i n a t i o n i n e f f e c t i v e , 279 
Casual employment, 685 
Independent con t r ac to r ques t ion , 682 

Non-subject employer issue 
No subjec t workers , 211 
O u t - o f - s t a t e employer ques t ion , 483 
Subject workers employed, 211 

Non-subject worker issue 
Maintenance work, p r i v a t e home, 449 
O u t - o f - s t a t e employee ques t ion , 483 
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CREDIBILITY ISSUES 
F i l m , 394 
Incons i s tenc ies 

C o l l a t e r a l i s sues , 154 
Testimony vs . documents, 192 
Testimony vs . v ideotape , 225 

Referee 's op in ion 
Deferred t o , 319,345,519 
Not de fe r r ed t o , 134,154,225,252,425,433,434,477 

Testimony (substance) vs . demeanor, 134,225,252,319 

CRIME VICTIM'S ACT 
Claim al lowed 

Cooperation w i t h a u t h o r i t i e s i ssue , 5 
Reduced b e n e f i t 

Wrongful ac t o f a p p l i c a n t , 1,5 

DEATH BENEFITS 
P a t e r n i t y ques t i on , 619 

DENIAL OF CLAIMS 
See a l so : MEDICAL SERVICES; SETTLEMENTS & STIPULATIONS 
Back-up denial (Bauman) 

Burden o f p r o o f , 196,319 
Not p e r m i s s i b l e , 172,182,196,199,263 
Pe rmis s ib l e , denia l approved, 319 

De f a c t o , 297,303,415,630 
P a r t i a l denia l 

Vs. back-up, 166,199,702 
Vs. p r ec lo su re , 254,420,702 

Penal t i e s 
Reasonableness i s sue , 192,196,269,389,425,568 
Timel iness i s sue , 192,207,411 

Pre-closure 
Impermiss ible ,178,420 
Non-d isab l ing c la im not c losed , 425 

Prospec t ive , 154,324,334,358,500 
Scope o f , medical s e rv i ce s , 516 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 

DETERMINATION ORDER/NOTICE OF CLOSURE 
Penal t ies issue 

F a i l u r e to seek preclosure r e p o r t , t r e a t i n g p h y s i c i a n , 450 
Premature c l a im c losure issue 

Burden of p r o o f , 138,358,389,450,496 
Closure a f f i r m e d , 263,314,450,553,561 
Closure set a s ide , or l a t e r m e d i c a l l y s t a t i o n a r y date found , 33,138, 

496,507 
Factors considered 

Closure on independent medical exam, 358 
Evidence not a v a i l a b l e a t c l o s u r e , 507 
Fur ther t rea tment improves c o n d i t i o n , 33,496 
No change i n l i m i t a t i o n s , 389 
No f u r t h e r improvement expected, 561 
No permanent r e s i d u a l , 389 
Persuasive medical evidence, 450,553 
Pos t -c losure MVA, 138 
Pos t -c losure o p i n i o n , 263,496 
Trea t i ng p h y s i c i a n ' s o p i n i o n , 138,263,314,389,420 
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SUBJECT INDEX 

DISCOVERY 
Cla imant ' s statement to i n v e s t i g a t o r , 194 
D e p o s i t i o n , expe r t , 425 
Independent medical exam: c a r r i e r ' s r i g h t s , 679 
Penalty i ssue , 664 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' LIABILITY ACT 

EMPLOYMENT RELATIONSHIP 

ESTOPPEL 

EVIDENCE 
A d m i n i s t r a t i v e no t i ce 

Order, Department o f Commerce, 483 
Admission o f e x h i b i t s 

Documents not admit ted by o v e r s i g h t , 455 
Late o f f e r , 455 
Referee 's d i s c r e t i o n , 114,134 
T r a n s c r i p t s , p r i o r tes t imony, 455 

A t t o r n e y ' s statement as, 568 
Depos i t ion expe r t , fee f o r , 425 
F i l m : re levancy issue , 138 
None i n record 

Late d i scovery i ssue , 551 
Subs tan t ia l Evidence Test app l ied 

Board a f f i r m e d , 649,652,661,664,667,681,686 
Board reversed (remand), 648,688 

Testimony, a d m i s s i b i l i t y o f 
C l a i m a n t ' s , necess i ty o f , 466 
F a i l u r e to subpoena wi tness , 455 
I n v e s t i g a t o r ' s re c l a i m a n t ' s undisclosed statement, 194 
Relevancy ques t ion , 425 
Telephonic , 455 

EXCLUSIVE REMEDY 

FEDERAL EMPLOYEES LIABILITY ACT 

FIREFIGHTERS 
Fireman's presumption, 99 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

HEART CONDITIONS 
Coronary a r t e r y disease 

Not compensable, 99 
Myocardial i n f a r c t i o n 

Not compensable, 356 

INDEMNITY ACTION 

INMATE INJURY FUND 
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INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JURISDICTION'3'" 
See a l so : OWN MOTION RELIEF; REQUEST FOR HEARING (FILING) ; REQUEST FOR 

BOARD REVIEW (FILING); REQUEST FOR REVIEW—COURTS 
Board 

Request f o r a t t o r n e y fees u n t i m e l y , 77 
Board vs. C i r c u i t Court 

A t to rney f e e s , 21,272,650 
Demand f o r payment mis taken ly made to c l a iman t , 655 

Board vs . Court o f Appeals 
Non-complying employer case, 373 
Reconsiderat ion Reques t /Pe t i t ion f o r Review, 494 

Board vs . Workers' Compensation Department 
C a r r i e r c l o s u r e , appeal f r o m , 604 
Medical fee d i s p u t e , 262 

Board (Own Motion) vs . Hearings D i v i s i o n 
Non-d isab l ing c l a i m , never c losed , 149 
Order o f Dismissal ( f i n a l ) , 55 

Board's Own Motion 
L i m i t a t i o n s , 55 

Hearings D i v i s i o n 
Determinat ion Order: t ime to appeal , 27 
Premature Request f o r Hearing, 295 

LABOR LAW ISSUES 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f , 107,309,519,525 
Condi t ion compensable 

Back c o n d i t i o n causes knee c o n d i t i o n , 389 
C o l l a t e r a l estoppel d i c t a t e s r e s u l t , 44 
Cont inuing symptoms, 180,339 
I n j u r y caused symptoms of p r e - e x i s t i n g c o n d i t i o n , 309,519 
M a t e r i a l c o n t r i b u t i n g cause t e s t met, 525 
Medical evidence, we l l - reasoned , suppor ts , 29,398,420 
O f f - j o b i n j u r y , 154 
Previous i n j u r y pr imary cause, 525 
Trauma induced d e r m a t i t i s , 248 

Cond i t ion not compensable 
In t e rven ing a c t i v i t y , 553 
Long per iod w i t h o u t t reatment or symptoms, 362,425,553 
M a t e r i a l c o n t r i b u t i o n t e s t not met, 192,385 
Medical evidence e q u a l l y d i v i d e d , 166 
Not r e l a t e d to compensable c o n d i t i o n , 199,385,411,589 
Persuasive medical evidence, 186,355 
Possible causal r e l a t i o n s h i p i n s u f f i c i e n t , 241 
Temporal r e l a t i o n , 355 

D i r e c t & na tu ra l consequence issue 
Adverse e f f e c t s o f t r ea tment , 107 
Harmful t r ea tmen t , 281,287,297,303 
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MEDICAL OPINION 
Analys is vs . conclusory op in ion 

Ambiguous word ing , 90,648 
Check-the-box response, 589,664 
Conclusory, 180,246,398,450 
Mechanics o f disease exp la ined , 57 
No op in ion on causa t ion , 250 
Persuasive a n a l y s i s , 118,221,246,248,500 
Unpersuasive a n a l y s i s , 105,107,154,281 

Based on 
A t t o r n e y ' s presence dur ing IME, 679 
Complete, accurate h i s t o r y , 57,90,118,506,623,648 
Erroneous assumption, 118,255,409 
Exams before & a f t e r key event , 444 
Greater e x p e r t i s e , 246,248,281,287,297,303,623 
Inaccurate h i s t o r y , 57,90,362,409,411,553 
I n s u f f i c i e n t i n f o r m a t i o n , 22,90,154,620 
Longtime t reatment close to key events , 553,623 
Non-credible c l a iman t , 411 
Objec t ive t e s t i n g , 281,287,297,303,398 
Single exam vs . longterm obse rva t ion , 138,398,519 
Temporal r e l a t i o n s h i p , 248 

Magic words, necess i ty o f , 22,664 
Necessi ty o f 

R e s p o n s i b i l i t y case, 50 
Trea t ing phys ic ian 

C o n t r a d i c t o r y o p i n i o n s , 450,664 
Opinion de fe r r ed t o , 138,398,434,500,507,519,623,648 
Opinion not de fe r red t o , 90,107,123,329 

MEDICAL SERVICES 
Burden o f p r o o f , 221,488 
C h i r o p r a c t i c 

Compensable 
Condi t ion t r ea t ed r e l a t e d to i n j u r y , 29,221 
Future t rea tment d e n i a l , 154,324,358,500 
Pain reduced, 500 
Reasonable, necessary, 420,500,516 
Treatment p r e v i o u s l y denied, 457 

Frequency i s sue , 24,87,329,334,488,500 
Not compensable: Future t reatment d e n i a l , 334 
Test 

Keeps c la imant a t work, 24 
Length of t ime r e l i e f l a s t s , 24 

Cybex t e s t i n g , 488 
Diagnost ic t e s t i n g , 378 
Expert witness f e e , 425 
F u r n i t u r e , 583 
H a r m f u l , 281,287,297,303 
Hot t u b , spa, or w h i r l p o o l , 580,584,586 
P a l l i a t i v e vs . c u r a t i v e , 580,583,584 
Payment, g e n e r a l l y , where no d e n i a l , 442 
Penalty issue 

Amount, 420 
B i l l i n g s : no payment, no d e n i a l , 52 
No d e n i a l , 442 
Unreasonable d e n i a l , 87,329,420 

Travel expenses 
L i m i t a t i o n to nearest c i t y i s sue , 116 
Re loca t ion / e s t ab l i shed p r o v i d e r , 565 
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MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
Defined or discussed, 95,389,450 
E a r l i e r s t a t i o n a r y date sought 

A b i l i t y t o r e t u r n to former employment, 95 
Unanimous o p i n i o n , 90 

MEMORANDUM OPINIONS See page 740 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS 

NON-SUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 
"Disabled" discussed, 234 
Timeliness i s sue , 234 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l so : AGGRAVATION (PRE-EXISTING CONDITION); CLAIMS FILING; HEART 

CONDITIONS; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT 
EXPOSURES 

Burden o f proof 
Medical evidence 

Gene ra l ly , 118,383,411,434,620,648 
"Worsening" discussed, 79 

Lega l , 58,79,411 
Claim compensable 

Major c o n t r i b u t i n g cause t e s t met, 57,79,225,234,383,597 
Medical evidence preponderance, 57 
No p r e - e x i s t i n g c o n d i t i o n , 597 
P r e - e x i s t i n g c o n d i t i o n worsened, 79,648 
Stress-aggravated c o n d i t i o n , 434 

Claim not compensable 
Cla imant ' s o p i n i o n , 281,287 
Condi t ion a r i ses long a f t e r exposure, 411 
Medical evidence 

Necessi ty o f , 250,281,287,620 
No d i scuss ion o f o f f - j o b exposure, 22,620 
No op in ion on causa t ion , 250 
None suppor t ing c l a i m , 114 
Preponderance agains t compensab i l i ty , 411 

No medical t r ea tment , d i s a b i l i t y , 281,287 
No p a t h o l o g i c a l worsening, p r e - e x i s t i n g c o n d i t i o n , 118,199 
Work not major cause, 22,250,411,623 

Vs. i n j u r y c l a i m , 199,281,287,597,620 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
Amylo idos i s , 355 
Ankle c o n d i t i o n , 22 
Anx ie ty c o n d i t i o n , 347 
Asthma, 434 
Carpal tunnel syndrome, 57,114,225,383,411,623 
Crohn's d isease , 196 
D e r m a t i t i s , 248 
Diabetes , 197 
Hearing l o s s , 234,250 
Hyperreac t ive airways disease, 118 
Inner ear concussion syndrome, 29 
Osteochondroma, 199 
Pes t i c ide exposure, 281,287,297,303 
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SUBJECT INDEX 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY (cont inued) 
Ref lux e s o p h o g i t i s , 95 
R h i n i t i s , 79 
S p o n d y l o l i s t h e s i s , 309 
Spondy lo lys i s , 309 
Tennis elbow, 225 
U l c e r , 95 
Vascular c o n d i t i o n , 246 

OFFSETS/OVERPAYMENTS 
Al1 owed 

PPD vs . PPD, 67 
PPD vs . PTD, 589 
TTD vs. PPD, 27,90,386,553 
TTD vs. TTD, 239 

A u t h o r i t y to a l l o w , 510 
Not al lowed 

A l l b e n e f i t s vs . t h i r d pa r ty se t t l ement , 673 
PPD vs. PTD, 394 
TTD vs. TTD, 239,510 

When to request , 27 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

OVERPAYMENTS See OFFSETS 

OWN MOTION RELIEF 
(See page 741 f o r a l i s t of unpublished Board decis ions under Own Motion 
J u r i s d i c t i o n . ) 

App l i cab le da te , new r u l e s , 419 
Consent to issuance o f .307 Order i ssue , 42,187 
I n s u r e r ' s du ty , g e n e r a l l y , 352 
Overpayment i s sue , 329 
R e l i e f al lowed 

Reopening request/TTD 
B r i e f per iod w i thou t TTD, 492 
H o s p i t a l i z a t i o n or surgery , 133,261,419,492 
Premature c l o s u r e , 162 
Surgery mis taken ly au tho r i zed , 145 
T r a c t i o n , phys ica l therapy & t e s t i n g , 541 
Work f o r c e , no withdrawal f r o m , 166,588 
Worsening a f t e r l a s t arrangement o f compensation, 382 

Reimbursement f o r Reopened Claims Reserve, 133 
R e l i e f denied 

C a r r i e r request to c o r r e c t PPD award, 382 
Medical s e rv i ce s , pre-1966 c l a i m , 252 
PPD reques t , 162,377,492,642 
PTD request , 642 
TTD request 

Closure r e c o n s i d e r a t i o n , 377 
Heat, massage, u l t rasound t rea tment , 381 
I n v o l u n t a r y removal from job market , 588 
Myelogram, 261 
No recent employment or work search, 600 
Physical therapy, 261 
Retirement , 269 
Uncooperat ive, voca t iona l ass i s tance , 550 
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PAYMENT 
Lump sum payment 

V o l u n t a r y , as ba r t o appeal f r o m D e t e r m i n a t i o n O r d e r , 216 
M e d i c a l s e r v i c e s , i f no d e n i a l , 442 

PENALTIES 
"Amounts t h e n due " d i s c u s s e d 

Cos ts o f m e d i c a l s e r v i c e s , 57 
G e n e r a l l y , 225 ,425 
R e q u i r e m e n t , 442 ,553 

PPD (GENERAL) 
Requ i remen t 

P e r m a n e n t l y worsened s i n c e l a s t c l o s u r e , 52 
When t o r a t e 

A g g r a v a t i o n / n e w i n j u r y c a s e , 69 ,548 
U n c o o p e r a t i v e w i t h v o c a t i o n a l s e r v i c e s , 561 

PPD (SCHEDULED) 
A f f e c t e d body p a r t 

A rm, 216 ,219 
W r i s t , 613 

Burden o f p r o o f , 216 
F a c t o r s c o n s i d e r e d 

I n t e r v e n i n g a c c i d e n t , 216 
O c c a s i o n a l l o s s o f g r i p , 216 
P r e v i o u s i n j u r y , 613 

PPD (UNSCHEDULED) 
Back & neck 

No a w a r d , 450 ,613 
5-15%, 1 1 6 , 3 3 4 , 4 8 8 , 5 0 6 
20-30%, 3 8 9 , 5 6 1 
35-50%, 627 
55-100%, 4 7 0 , 5 4 1 

Body p a r t a f f e c t e d 
Headaches , 358 
P s y c h o l o g i c a l c o n d i t i o n , 113 

Burden o f p r o o f , 216 
F a c t o r s c o n s i d e r e d 

Age 
Under 3 0 , 3 5 8 , 3 8 9 , 4 8 8 
30-39 y e a r s , 561 
40 -50 y e a r s , 334 
50+ y e a r s , 4 7 0 , 5 4 1 , 6 2 7 

E d u c a t i o n 
No f o r m a l o r i l l i t e r a t e 
7 -11 y e a r s , 3 5 8 , 3 8 9 , 4 7 0 , 4 8 8 , 6 2 7 
1 2 t h g rade /GED, 541 
H i g h e r e d u c a t i o n , 334 

Impai rment 
C l a i m a n t ' s t e s t i m o n y , 4 8 8 , 5 4 1 
M i l d , 334 
M i n i m a l , 358 ,627 
M o d e r a t e , 470 
N o n c r e d i b l e c l a i m a n t , 113 
Not d e s c r i b e d , 627 
Not due t o compensable i n j u r y , 90 
P r e - e x i s t i n g , 561 
Severe p a i n , 541 
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SUBJECT INDEX 

PPD (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

M o t i v a t i o n 
C o o p e r a t i o n w i t h v o c a t i o n a l s e r v i c e s i s s u e , 561 
Many emp loye r c o n t a c t s , 541 

P r e - e x i s t i n g c o n d i t i o n 
P s y c h o l o g i c a l , 506 

Work e x p e r i e n c e / c u r r e n t l i m i t a t i o n s 
C l a i m a n t ' s t e s t i m o n y , 470 
L i g h t work l i m i t a t i o n , 470 ,541 
P r i o r employments p r e c l u d e d , 541,627 
Re lease t o r e t u r n t o r e g u l a r w o r k , 389 
R e t u r n t o r e g u l a r w o r k , 450 
Some p r i o r work e x c l u d e d , 334 
S u p e r v i s o r y e x p e r i e n c e , 334 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 1 4 1 , 2 5 8 , 3 9 4 , 4 4 5 , 4 5 8 , 5 8 9 
Made, 275 ,375 
Reduced, 6 0 6 , 6 2 7 , 6 8 7 
R e f u s e d , 1 1 3 , 4 7 0 , 5 0 3 

Burden o f p r o o f , 141 ,470 
E f f e c t i v e d a t e , 317 ,445 
F a c t o r s c o n s i d e r e d 

Age 
30 -40 y e a r s 
41 -50 y e a r s 
51 -60 y e a r s , 3 7 5 , 4 4 5 , 4 5 8 , 4 7 0 , 5 0 3 , 5 8 9 , 6 0 6 

' 61+ y e a r s , 1 4 1 , 2 5 8 , 2 7 5 , 3 9 4 
E d u c a t i o n 

No f o r m a l o r i l l i t e r a t e 
1-6 y e a r s 
7 -11 y e a r s , 2 7 5 , 3 9 4 , 4 4 5 , 4 7 0 , 5 0 3 , 5 8 9 , 6 0 6 
12 th g rade o r GED, 458 
H i g h e r e d u c a t i o n o r t r a i n i n g , 1 4 1 , 3 7 5 , 5 0 3 

L a s t a r rangemen t o f c o m p e n s a t i o n , 458 
Med i ca l c a u s a t i o n / o p i n i o n / t r e a t m e n t 

L i g h t work l i m i t a t i o n , 470 ,589 
M o d e r a t e l y - s e v e r e i m p a i r m e n t , 606 
N o n - c r e d i b l e c l a i m a n t , 113 
P h y s i c a l , p s y c h o l o g i c a l c o n d i t i o n s p r e c l u d e w o r k , 258 
Pos t i n j u r y , d i s a b l i n g c o n d i t i o n , 606 
P r e - e x i s t i n g c o n d i t i o n worsens p o s t i n j u r y , 627 
P r e - e x i s t i n g , d i s a b l i n g c o n d i t i o n s , 141,589 
S e d e n t a r y work l i m i t a t i o n , 275 
S u r g e r y , 2 7 5 , 3 7 5 , 5 0 3 
U n r e l a t e d m e d i c a l c o n d i t i o n s , 589 

M o t i v a t i o n 
F u t i l e t o seek w o r k , 141 ,394 ,589 
Impeachment i n e f f e c t i v e , 394 
Job o f f e r a t h e a r i n g , 503 
None t o seek w o r k , 606 
Reading newspaper a d s , 275 
Reasonable e f f o r t s , 3 7 5 , 4 4 5 , 4 5 8 
R e t i r e m e n t , 394 
S o c i a l S e c u r i t y , r e c e i p t o f , 394 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

V o c a t i o n a l f a c t o r s / o p i n i o n 
ATPs: i n a d e q u a t e p e r f o r m a n c e , 606 
Based on r e c o r d s o n l y , 375 
Capab le o f l i g h t w o r k , 503 
Few t r a n s f e r a b l e s k i l l s , 445 ,589 
L i m i t e d t o s e d e n t a r y w o r k , 394 
Not v o c a t i o n a l l y PTD, 470 
P r i o r employments p r e c l u d e d , 3 7 5 , 4 4 5 , 4 5 8 
Re fusa l t o p a r t i c i p a t e , 113 
S e r v i c e s t e r m i n a t e d : no s u i t a b l e emp loymen t , 141 
Wage p o t e n t i a l p o s t - i n j u r y , 628 

O d d - l o t d o c t r i n e , 2 7 5 , 3 7 5 , 3 9 4 , 4 4 5 , 4 7 0 , 5 0 3 , 5 8 9 , 6 2 8 
O f f s e t i s s u e See: OFFSETS/OVERPAYMENTS 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER/NOTICE OF CLOSURE; 
MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS 
O c c u p a t i o n a l d i s e a s e c l a i m 

Burden o f p r o o f , 347 ,434 
C la im compensable 

Long h o u r s , c r e d i b l e c l a i m a n t , 434 
P r e - e x i s t i n g c o n d i t i o n w o r s e n e d , 347 
Rep r imands , f o r m i s c o n d u c t , 434 

C l a i m n o t compensable 
R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 

Burden o f p r o o f , 2 5 5 , 2 9 7 , 3 0 3 , 5 3 0 
C l a i m compensable 

Harmfu l consequences , t r e a t m e n t f o r compensable c o n d i t i o n , 2 9 7 , 
I n c r e a s e i n symptoms, 530 
P r e - e x i s t i n g c o n d i t i o n w o r s e n e d , 530 

C la im no t compensable 
Harmfu l consequences o f t r e a t m e n t , 281 ,287 
M e d i c a l e v i d e n c e i n s u f f i c i e n t , 255 
P r e - e x i s t i n g c o n d i t i o n , 506 ,530 

REMAND 
By Board 

For f u r t h e r p r o c e e d i n g s , 1 9 4 , 2 3 7 , 4 9 3 
M o t i o n f o r , a l l o w e d 

D e t e r m i n a t i o n O r d e r , appeal f r o m , d i s m i s s e d , 280 
R e f e r e e ' s p r e - h e a r i n g ag reemen t , 460 

M o t i o n f o r , d e n i e d 
Case n o t i n c o m p l e t e l y d e v e l o p e d , 3 9 8 , 4 5 5 , 4 6 1 
Ev idence o b t a i n a b l e w i t h due d i l i g e n c e , 1 3 4 , 2 6 3 , 3 3 3 , 6 0 2 
For c l a r i f i c a t i o n o f R e f e r e e ' s " i n t e n t " , 527 

To d e t e r m i n e f e e , 318 
To d i s c l o s e c l a i m a n t ' s s t a t e m e n t , 194 
To m a i l O rde rs t o a l l p a r t i e s , 294 

By C o u r t o f Appea ls 
R e s p o n s i b i l i t y c a s e , Board r e v e r s e d , 20 
To a l l o w IME, 679 . 
To a p p l y c o r r e c t s u c c e s s i v e i n j u r y t e s t , 444 
To d e t e r m i n e 

A t t o r n e y f e e , 3 7 4 , 6 5 0 , 6 5 2 , 6 5 8 
Award o f PPD, 541 
B e n e f i t s ow ing b e f o r e s u i c i d e , 145 
C o m p e n s a b i l i t y , 1 5 4 , 6 8 5 , 7 0 2 
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REMAND ( c o n t i n u e d ) 
By C o u r t o f A p p e a l s , To d e t e r m i n e ( c o n t i n u e d ) 

Overpayment r e m e d i e s , 655 
P e n a l t y , 644 ,664 

To e n t e r PTD a w a r d , 495 
To make f i n d i n g s o f f a c t , c o n c l u s i o n s o f l a w , 7 9 , 1 1 8 , 1 5 4 , 1 6 6 , 2 2 1 , 3 0 9 , 

3 1 4 , 5 9 7 , 6 4 2 , 6 9 8 , 7 0 0 
To o r d e r t h i r d p a r t y d i s t r i b u t i o n , 33 
To r e c o n s i d e r p r i o r o p i n i o n , 648 
To r e i n s t a t e h e a r i n g , 696 
To r e v e r s e PTD a w a r d , 378 

REQUEST FOR HEARING (F IL ING) 
L a t e f i l i n g i s s u e 

Appeal f r om D e t e r m i n a t i o n O r d e r , l a t e , 280 
Good cause 

A t t o r n e y ' s n e g l e c t , 405 
Burden o f p r o o f , 223 ,405 
C o n f u s i n g d e n i a l , 405 
Lack o f d i 1 i g e n c e , 223 

Noncomply ing emp loye r i s s u e , 494 
Scope o f R e f e r e e ' s o r d e r , 699 
T i m e l i n e s s q u e s t i o n , 405 ,617 

P r e m a t u r e , 295 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
Aba temen t /Reques t f o r Rev iew, 573 
D i s m i s s a l , M o t i o n f o r 

F a i l u r e o f c l a i m a n t t o a p p e a r , 466 
D i s m i s s a l , Order o f 

R e v e r s e d , 696 
I ssue 

C r o s s - a p p e a l r a i s e d a t h e a r i n g , 95 
Re fe ree l i m i t a t i o n s , 442 
Waiver o f o b j e c t i o n , 95 

Order c o m p e l l i n g d e p o s i t i o n , 130 
Pos tponemen t , 696 

REQUEST FOR BOARD REVIEW (F IL ING) 
A b a t e m e n t , R e f e r e e ' s Order o f / R e q u e s t f o r Rev iew, 573 
A p p e l l a n t ' s b r i e f a s , 371 
C r o s s - r e q u e s t 

D e f i n e d , 132 
D i s m i s s a l o f 

No f i n a l o r d e r o f R e f e r e e , 1 3 0 , 2 3 7 , 2 7 4 
U n t i m e l y f i l i n g , 158 ,164 

F i n a l o r d e r o f R e f e r e e , what c o n s t i t u t e s , 130 
Inmate i n j u r y c a s e , 371 
M o t i o n t o D i sm iss 

A l1 owed 
U n d e r l y i n g i s s u e f i n a l l y d e t e r m i n e d , 198 
U n t i m e l y f i l e d , 35 ,63 
U n t i m e l y n o t i c e t o p a r t i e s , 365 

Denied 
Er roneous d e s i g n a t i o n o f a p p e l l a n t , 129 
I n a c c u r a t e case number, 88 
Noncomply ing emp loye r i s s u e , 373 
N o t i c e t o p a r t y ' s a t t o r n e y s u f f i c i e n t , 180 
T i m e l y f i l i n g , 129 
T i m e l y n o t i c e t o a l l p a r t i e s , 363 
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SUBJECT INDEX 

REQUEST FOR BOARD REVIEW (F IL ING) ( c o n t i n u e d ) 
M o t i o n t o E n j o i n , 274 
" P a r t i e s " d i s c u s s e d , 129 
U n r e p r e s e n t e d c l a i m a n t , 63 ,164 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
B r i e f , f i l i n g 

A p p e l l a n t ' s b r i e f as r e p l y b r i e f i s s u e , 323 
I ssue 

Abandoned i n appea l p r o c e s s , 166 
L i t i g a t e d a t h e a r i n g ; d i s m i s s a l r e q u e s t on r e v i e w , 182 
Not r a i s e d a t h e a r i n g , 3 3 3 , 3 9 4 , 6 1 9 

M o t i o n t o Abate O r d e r , 494 
M o t i o n t o C o n s o l i d a t e , 527 
R e c o n s i d e r a t i o n r e q u e s t 

A l l o w e d , 186 ,318 
Denied 

Not t i m e l y , 131 ,148 ,317 
Scope o f Review 

A l l i s s u e s c o n s i d e r e d by R e f e r e e , 211 
De n o v o , 199 
I ssue r a i s e d a t h e a r i n g w i t h o u t o b j e c t i o n , 166 

REQUEST FOR REVIEW--COURTS (INCLUDES F I L I N G , PRACTICE & PROCEDURE) 
C o s t s , r e q u e s t f o r r e i m b u r s e m e n t , 118 
C r o s s - a p p e a l , n e c e s s i t y o f , 169 
P e t i t i o n f o r R e v i e w / R e c o n s i d e r a t i o n R e q u e s t , 494 
Scope o f Rev iew, 699 

RES JUDICATA 
D i s c u s s e d , g e n e r a l l y , 2 4 1 , 3 9 8 , 4 9 6 
Not a p p l i c a b l e , 398 
P r i o r d e n i a l , c h i r o p r a c t i c t r e a t m e n t , 457 
P r i o r l i t i g a t i o n 

I s s u e l i t i g a t e d , 2 4 1 , 4 9 6 , 6 1 3 
S t i p u l a t i o n 

" A l l i s s u e s r a i s e d o r r a i s a b l e " , 101 
Unappealed d e n i a l , 398 ,457 

RESPONSIBILITY CASES See SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 

SETTLEMENTS & STIPULATIONS 
D i s p u t e d C l a i m S e t t l e m e n t 

Fu l1 payment o f , 463 
Scope o f , i s s u e s n o t r a i s e d , 27 

SUBJECT WORKERS See COVERAGE QUESTIONS 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l d i s e a s e 

A g g r a v a t i o n f o u n d , 1 0 5 , 1 0 7 , 2 2 5 , 2 6 9 , 4 0 9 , 4 1 5 , 4 6 8 , 4 8 1 , 6 0 2 , 6 7 5 
C o n t i n u o u s symptoms, 107 
F i r s t c l a i m s t i l l o p e n , 409 
N e i t h e r c l a i m compensab le , 596 
New i n j u r y o r d i s e a s e f o u n d , 1 1 , 3 0 , 5 0 , 6 9 , 2 7 2 , 3 7 8 , 4 4 4 , 4 7 3 , 5 6 8 , 6 6 8 
T e s t 

I ndependen t c o n t r i b u t i o n , l a t e r emp loyment , 3 0 , 5 0 , 4 1 5 , 4 4 4 , 4 6 8 , 4 7 3 , 4 8 1 
Symptoms v s . worsened c o n d i t i o n , 1 0 5 , 1 0 7 , 2 2 5 , 6 0 2 

A r b i t r a t i o n v s . h e a r i n g , 568 
Burden o f p r o o f , 107,366 
M u l t i p l e a c c e p t e d c l a i m s , 366 
O r e g o n / o u t - o f - s t a t e , 40 
L a s t i n j u r i o u s exposu re r u l e 

A p p l i c a b i l i t y : one e m p l o y e r , one i n s u r e r , 199 
D i s c u s s e d , 107 
F i r s t emp loye r r e s p o n s i b l e 
L a t e r emp loye r r e s p o n s i b l e , 69 ,225 
Med ica l e v i d e n c e i n e q u i p o i s e , 69 

TEMPORARY TOTAL DISABILITY 
E n t i t l e m e n t (See a l s o AGGRAVATION CLAIM; OWN MOTION, JURISDICTION) 

Bases f o r , 263 
C la im d e n i a l r e v e r s e d a t Cou r t o f A p p e a l s , 573 
I n c a r c e r a t i o n , 7 3 , 9 7 , 6 0 9 
I n c l u s i v e d a t e s , 510. 
Med i ca l v e r i f i c a t i o n , 345 
New c l a i m v s . a g g r a v a t i o n , 573 
O f f - w o r k r e q u i r e m e n t , 57 ,345 
P e n a l t y i s s u e 

De lay i n payment , 149 
Pu rsuan t t o R e f e r e e ' s o r d e r , 174 
" R e t i r e m e n t " v s . i n a b i l i t y t o w o r k , 149,573 
S u b s t a n t i v e v s . p r o c e d u r a l , 100 
T e r m i n a t i o n p r i o r t o a u t h o r i z e d TTD, 225 
Three days o f f : a g g r a v a t i o n v s . new i n j u r y c l a i m , 225 
W i t h d r a w a l f r om l a b o r m a r k e t , 630 

I n t e r i m compensa t i on 
C o n d i t i o n a l work r e l e a s e , 522 
Du ty t o commence, 3 5 0 , 6 0 1 , 6 4 4 
I n c l u s i v e da tes 

C l a i m a n t a c c e p t s wages, 548 
No d e n i a l , 199 , 350 

Med i ca l v e r i f i c a t i o n r e q u i r e m e n t , 411 
P e n a l t y i s s u e , 644 
T e r m i n a t i o n p r i o r t o a u t h o r i z e d TTD, 225 
W a i t i n g p e r i o d , 522 

P e n a l t i e s 
"Amounts t hen d u e " , 225 
I n t e r i m compensa t i on i s s u e , 1 9 9 , 2 2 5 , 3 5 0 
Reasonab leness i s s u e , 345 
Requ i remen ts f o r , 565 ,573 
T e r m i n a t i o n i s s u e , 7 3 , 9 7 , 1 4 9 , 5 1 0 , 5 2 2 

Rate 
C o n t r a c t o f employment f o r t w o , j o i n t l y , 500 

Temporary p a r t i a l d i s a b i l i t y 
A f t e r r e t u r n t o m o d i f i e d work 

T e r m i n a t i o n o f work u n r e l a t e d t o i n j u r y , 182 ,188 
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TEMPORARY TOTAL DISABILITY ( c o n t i n u e d ) 
T e r m i n a t i o n 

U n i l a t e r a l 
A u t h o r i z a t i o n r e c e i v e d a f t e r a g g r a v a t i o n r i g h t s r u n , 149 
End o f v o c a t i o n a l s e r v i c e s , 386 
F o l l o w i n g i n c a r c e r a t i o n , 7 3 , 7 5 , 9 7 , 1 0 0 
Ora l j o b o f f e r a c c e p t e d , 565 
Re lease t o w o r k / n o t m e d i c a l l y s t a t i o n a r y , 522 ,701 
R e t i r e m e n t , 149 
TPD paymen t , 510 

THIRD PARTY CLAIMS 
D i s t r i b u t i o n i s s u e 

A t t o r n e y f e e : e x t r a o r d i n a r y , 159 
C a r r i e r ' s l i e n , 6 1 , 1 4 6 , 5 4 3 
C a r r i e r ' s l i e n v s . n o n - b e n e f i c i a r y ' s sha re o f e s t a t e , 33 
C la im i n d e n i e d s t a t u s a t t i m e o f s e t t l e m e n t , 36 
Ora l agreement a s s e r t i o n , 543 

" P a y i n g agency" d i s c u s s e d , 146 
Pay ing a g e n c y ' s l i e n / e x p e n d i t u r e s 

F u t u r e e x p e n s e s , 311 ,536 
W o r k e r s ' c o m p e n s a t i o n c l a i m f i l e d a f t e r t h i r d p a r t y s e t t l e m e n t , 673 

TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS F I L I N G ; REQUEST FOR HEARING 
( F I L I N G ) ; REQUEST FOR BOARD REVIEW ( F I L I N G ) ; REQUEST 
FOR REVIEW—COURT (INCLUDES F I L I N G , PRACTICE & PRO
CEDURE) 

TORT ACTION 
See a l s o : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
C o o p e r a t i o n i s s u e , 561 
D i r e c t o r ' s Order 

E n t i t l e m e n t t o m a r k e t v a l u e o f t r u c k , 326 
Scope o f r e v i e w , 326 

E n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e 
1982 d e n i a l o f e l i g i b i l i t y , 101 
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CASE PAGE(S) 
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Adams v . Edwards Heavy Equ ipmen t , 90 Or App 365 (1988) 445 
Adams v . T r a n s a m e r i c a I n s . , 45 Or App 769 (1980) -85 
Adamson v . The D a l l e ! C h e r r y G rowers , 54 Or App 52 (1981) 690 
A d s i t t v . CT iTrmont Water D i s t r i c t , 79 Or App 1 (1986) 347 ,530 
A g u i a r v . J . R . S i m p l o t C o . , 87 Or App 475 (1987) 654 
Ahn v . F r i t o - L a y , 91 Or App 443 (1988) -145 
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Anderson v . P u b l i s h e r s Pape r , 78 Or App 513 (1986) 223 ,405 
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Anderson v . West Un ion V i l l a g e S q u a r e , 44 Or App 687 (1980) 166 
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Bo i se Cascade v . K a t z e n b a c h , 93 Or App 202 (1988) 702 
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S h o r t v . S A I F , 305 Or 541 (1988) 1 1 , 6 9 , 2 4 5 , 3 6 6 , 4 6 7 , 4 7 3 , 4 8 1 , 5 6 8 , 6 5 0 
Sf iouTders v . S A I F , 300 Or 606 (1986) 1 1 , 6 9 , 2 4 5 , 3 3 8 
S i l s b y v . S A I F , 39 Or App 555 (1979) 225 ,345 
S k i n n e r v . S A I F , 66 Or App 467 (1984) 319 
Sm i th v . Chase Bag Company, 54 Or App 261 (1981) 565 
Sm i th v . Ed T s~Pancake House, 27 Or App 361 (1976) 2 6 9 , 3 6 6 , 4 1 5 
Smi th v . R i d g e p i n e , I n c . , 88 Or App 147 (1987) 149 
Smi th v . S A I F , 302 Or 396 (1986) 1 2 3 , 1 8 6 , 1 9 9 , 2 2 5 , 2 6 3 , 3 3 9 , 3 5 3 , 4 0 3 , 5 2 8 , 

5 9 6 , 6 3 0 , 6 6 7 
Somers v . S A I F , 77 Or App 259 (1986 ) 2 9 , 4 4 , 1 0 7 , 1 1 8 , 2 1 9 , 2 2 1 , 2 2 5 , 2 4 6 , 

238,28172 87 , 3 4 7 , 3 5 6 , 3 6 2 , 3 6 6 , 3 7 8 , 3 9 8 , 4 1 1 , 4 4 5 , 4 5 0 , 5 0 6 , 6 2 0 
S p i v e y v . S A I F , 79 Or App 568 (1986) 1 9 9 , 2 2 5 , 4 2 5 , 6 1 3 , 6 6 4 
S p u r l o c T T v . I n t e r n a t i o n a l Pape r , 89 Or App 461 (1988) 225 
S t a t e o f Oregon S p e a r , 94 Or App 677 (1989) 613 
Stepp v . S A I F , 78 Or App 438 (1986) 4 4 , 5 2 , 1 9 9 , 3 3 9 , 4 0 3 
S t o v a l T ~ v . S a l l y Salmon S e a f o o d , 84 Or App 612 (1987) 658 
S t r a t t o n v . S A I F , 80 Or App 637 (1986) 595 
S u l l i v a n v . A r g o n a u t I n s . , 73 Or App 694 (1985) 358 
S u l l i v a n v . B a n i s t e r P i p e l i n e A m e r i c a n , 91 Or App 493 (1988 ) 589 
Summit v . Weye rhaeuse r , 25 Or App 851 (1976) 3 8 5 , 4 2 0 , 5 9 6 , 6 6 8 
S u r r a t t v . Gunderson B r o s . , 259 Or 65 ( 1 9 7 1 ) - 216 ,470 
Sykes v . Weye rhaeuse r , 90 Or App 41 (1988) 573 ,609 
SypTiers v . K-W L o g g i n g , 51 Or App 769 (1981) 2 9 5 , 4 1 5 , 5 1 6 
T a y l o r v . S A I F , 75 Or App 583 (1985) 366 ,507 
Tee! v . Weye rhaeuse r , 294 Or 588 (1983) 67 ,516 
Temp ie ton v . Pope & T a l b o t , 7 Or App 119 (1971) 234 
Thomas v . ~SW7~6"4 Or App 193 (1983) 166 
T r a v i s v . L i b e r t y Mu tua l I n s . , 79 Or App 126 (1986) 2 7 , 6 7 , 5 1 6 , 6 5 2 , 6 7 5 
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CITATIONS TO COURT CASES 

CASE PAGE(S) 

Tucke r v . L i b e r t y Mutua l I n s . , 87 Or App 607 (1987) 118 
U n i t e d Med i ca l L a b o r a t o r i e s v . Bohnke, 91 Or App 144 (1986) 589 
U r i s v . Compensat ion D e p t . , 247 Or 420 (1967) 5 0 , 1 0 7 , 2 1 9 , 2 4 1 , 2 5 5 , 2 8 1 , 

2 8 7 , 3 3 9 , 3 5 8 , 4 0 9 , 4 3 4 , 4 7 0 , 6 2 0 
U.S. Bakery v . D u v a l , 86 Or App 120 (1987) - 1 6 6 , 4 2 5 
U t r e r a v . Depar tmen t o f Genera l S e r v i c e s , 89 Or App 114 (1987 ) 496 
V a l t i n s o n v . SA IF , 56 Or App 184 ( 1 9 8 2 ) - 1 9 9 , 2 2 5 , 4 2 0 , 5 9 7 , 6 2 0 
Van Arnam v . E B I , 74 Or App 151 (1985) 458-
Van B l o k l a n d v . Oregon H e a l t h Sc iences U n i v . , 87 Or App 694 (1987 ) 4 4 , 

1 8 0 , 2 2 1 , 2 9 7 , 3 0 3 . 3 0 9 , 5 2 5 
Vandre v . Weyerhaeuser , 42 Or App 705 (1979) 189 ,668 
Van Horn v . J e r r y J e r z e l , I n c . , 66 Or App 457 (1984) 166 ,186 
Van Woesik v . P a c i f i c Coca^CoTa, 93 Or App 627 ( 1 9 8 8 ) - 466 
V I P ' s R e s t a u r a n t v . K r a u s e , 89 Or App 214 (1988) 573 ,650 
Vo l k v . SA IF , 73 Or App 643 (1985) - 1 8 2 , 5 1 0 , 5 2 2 
Wacker S i l t r o n i c Copr . v . S a t c h e r , 91 Or App 654 (1988) 420 
Webb v . SA IF , 83 Or App 386 (1987) 254 ,425 
We i l and v . S A I F , 64 Or App 810 (1983) 2 9 , 9 0 , 1 0 5 , 1 0 7 , 3 4 7 , 4 1 1 , 4 4 4 , 5 0 0 , 

519 ,623 
Welch v . B a n i s t e r P i p e l i n e , 70 Or App 699 (1984) 141 , 2 7 5 , 4 5 8 , 5 0 3 , 5 8 9 
W e l l e r v . " U n i o n C a r b i d e , 288 Or 27 (1979) 5 7 , 7 9 , 1 1 8 , 1 9 9 , 3 4 7 , 3 8 3 , 4 3 4 , 

5 1 9 , 5 9 7 , 6 4 8 , 7 0 0 
West v . SA IF , 74 Or App 317 (1985) 2 4 , 4 2 0 , 4 8 8 , 5 0 0 
Wetze l v . Goodwin B r o s . . 50 Or App 101 (1981) 500 ,580 
Weyerhaeuser v . M c C u l l o u g h , 92 Or App 204 (1988) 198 ,573 
Weyerhaeuser v . Rees, 85 Or App 325 (1987) 141 ,627 
Weyerhaeuser v . Rencehausen, 91 Or App 719 (1988) 573 
Weyerhaeuser v . S h e l d o n , 86 Or App 46 (1987) 67 
Weyerhaeuser v . S u r p r i s e , 89 Or App 296 (1988) 630 
Wheeler v . "BoTse Cascade, 298 Or 452 (1985) 5 7 , 7 9 , 1 1 8 , 3 4 7 , 3 8 3 , 4 3 4 , 5 9 7 , 

648 ,700 
Whitman v . I n d u s t r i a l I n d e m n i t y , 73 Or App 73 (1985) 57 
W i l e y v . SA IF , 77 Or App 486 (1986) - 1 4 1 , 5 0 3 
WTTke v . S A I F , 49 Or App 427 (1980) 445 
W i l l i a m s v . G a t e s , McDonald & C o . , 300 Or 278 (1985) 2 4 6 , 2 8 1 , 2 8 7 , 2 9 7 , 

303 ,589 
W i l s o n v . Geddes, 90 Or App 64 (1988) 11 ,69 
W i l s o n v . S A I F , 3 Or App 573 (1970) 189 
W i l s o n v . S A I F , 48 Or App 993 (1980) 27 
W i l s o n v . Weyerhaeuse r , 30 Or App 403 (1977) 141 , 3 9 4 , 4 5 8 , 5 0 3 , 6 0 6 , 6 2 7 
Wood v . SA IF , 30 Or App 1103 (1977) 589 
Woody v . W a i b e l , 276 Or 189 (1976) 682 

- 7 2 9 -



REFERENCES TO CASES IN VAN NATTA'S 

CASE NAME--- PAGE(S) 

A l f r e d P. A d e n t , 40 Van N a t t a 1677 (1988) 67 ,516 
Henry C. A d o v n i k , 36 Van N a t t a 14 (1984) 295 
P a t r i c i a M. A n d e r s o n , 35 Van N a t t a 1718 (1983 ) 455 
Tamarah A n d e r s o n , 39 Van N a t t a 1076 (1987) 198 
W i l l i a m E. A n d e r s o n , 40 Van N a t t a 1798 (1988) 334 
Wilma K. A n g l i n , 39 Van N a t t a 73 (1987) 558 
Ze lda M. B a h l e r , 33 Van N a t t a 478 (1981) 57 
MichaeT~~D. B a r l o w , 38 Van N a t t a 196 (1986) 2 4 , 4 2 0 , 4 8 8 
H a r o l d D. B a t e s , 38 Van N a t t a 992 (1987) 239 
Karen J . B a t e s , 39 Van N a t t a 42 (1987) 110 ,269 
Karen J . B a t e s , 39 Van N a t t a 100 ( 1 9 8 7 ) - 658 
Frank E. B a t t a g l i a , 40 Van N a t t a 842 (1988) 411 
Thomas A. B e a s l e y 7 37 Van N a t t a 1514 (1985) 1 7 8 , 3 2 4 , 5 0 0 
Rhonda B T l o d e a u , 41 Van N a t t a 11 (1989) 5 0 , 6 9 , 1 0 7 , 1 6 3 , 2 5 8 , 3 3 8 , 3 6 6 , 

4 1 7 , 4 7 3 , 4 8 1 , 5 6 8 
Ca r l L.. B o h r e r , 39 Van N a t t a 108 (1987) 95 
Dona ld PT~Bond", 40 Van N a t t a 361 (1988) 536 
Sharon B r a c k e , 36 Van N a t t a 1245 (1986) 174 
Ronald J . B r o u s s a r d , 38 Van N a t t a 59 (1986) 269 
F r a n k l i n B rown , 40 Van N a t t a 786 (1988) 8 5 , 1 4 8 
S h i r l e y M. B rown , 40 Van N a t t a 879 (1988) 87 
Robe r t M. B r y a n t , 41 Van N a t t a 324 (1989) 334 ,358 
S teve W. B u r k e , 37 Van N a t t a 1018 (1985) - - 4 6 3 
Edwin R. C a n t r e l l , 36 Van N a t t a 312 (1984 ) 466 
O r v i l l e L. C a r l s o n , 37 Van N a t t a 30 (1985) 8 8 , 1 6 4 
Robe r t C a s p e r s o n , 38 Van N a t t a 420 (1986) - - 3 7 1 
Robe r t ~ C a v i l , 39 Van N a t t a 721 (1987) 6 1 , 1 4 6 , 1 5 9 , 3 1 1 , 5 3 6 , 5 4 3 
Rona ld D. CTiaTFee, 39 Van N a t t a 1135 (1987) 494 
Leonard A. Chambers, 40 Van N a t t a 117 (1988) 324 
Leonard A. Chambers, 40 Van N a t t a 969 (1988) 398 ,457 
E a r l F. C h i l d e r s , 40 Van N a t t a 481 (1988) 73 
John P. C h r i s t e n s e n , 38 Van N a t t a 613 (1986) 159 
H a r r y W . ~ C l a r k , 38 Van N a t t a 1371 (1986) 40 
Mary Lou C T a y p o o l , 34 Van N a t t a 943 (1982) 463 
" A l l e n B. C o o p e r , 40 Van N a t t a 1915 (1988 ) 442 
Robe r t W.~Cooper , 40 Van N a t t a 486 (1988) - - 1 3 4 
Dona ld W. C o u r t i e r , 39 Van N a t t a 705 (1987) — 182 
Denn is S. C u r r e n t , 38 Van N a t t a 858 (1986) 11 ,481 
W i l l i a m J . D a l e , 39 Van N a t t a 632 (1987) 239 
Dona ld D. D a v i s , 40 Van N a t t a 2000 (1988) 245 
P a t r i c i a Dees , 35 Van N a t t a 120 (1983) 457 
Paul E. DTTTman, 40 Van N a t t a 489 (1988) 363 
WTTTiam C. Pi 1 w o r t h , 38 Van N a t t a 1036 (1986) 530 
A r l o W. Dunba r , 40 Van N a t t a 366 (1988) 36 
FTde la 0 . D u r g e n , 39 Van N a t t a 316 (1987) 463 
Jack D. E a s l e y , 40 Van N a t t a 775 (1988) 394 
RoEer t GT~Ebb"ert, 40 Van N a t t a 67 (1988) 63 
John T. E l i c k e r , 40 Van N a t t a 68 (1988) 146 
B e t t y J . ~ E y T e r 7 40 Van N a t t a 977 (1988) 77 ,239 
B i l l i e J . Eubanks , 35 Van N a t t a 131 (1983) 3 2 4 , 3 3 4 , 3 9 8 , 5 0 0 
S y l v i a M. Evy , 35 Van N a t t a 89 (1983) 442 
B e t t y J . E y l e r , 40 Van N a t t a 977 (1988) - 5 3 9 , 5 9 9 
F l o y d W. Fa rmer , 40 Van N a t t a 1209 (1988) 317 
D e r y l E. F i s h e r , 38 Van N a t t a 982 (1986) 323 
Dav id L. " F l e m i n g , 38 Van N a t t a 1321 (1986) 101 ,561 
John D. F r a n c i s c o , 39 Van N a t t a 332 (1987 ) 88 ,363 
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REFERENCES TO CASES IN VAN NATTA'S 

CASE NAME PAGE(S) 

James F r a n k , 37 Van N a t t a 1555 ( 1 9 8 5 ) - - 580 ,586 
Dennis F r a s e r , 35 Van N a t t a 271 (1983) 338 
Gary A. F r e i e r , 34 Van N a t t a 543 (1982) 548 
J i l l M. G a b r i e l , 35 Van N a t t a 1224 (1983) 1,5 
John G a l a n o p o u l o s , 35 Van N a t t a 548 ( 1 9 8 3 ) - - 159 
Gordon D. G a r r e t t , 41 Van N a t t a 334 (1989) 329 ,358 
Ronald J . G a z e l y , 36 Van N a t t a 212 (1984) 602 
Frances G e n t r y , 40 Van N a t t a 1697 (1988) 516 
Barba ra G T T 5 e r t , 36 Van N a t t a 1485 (1984) 604 
R o c h e l l e M. Go rdon , 40 Van N a t t a 1808 (1988) 371 
Brad T. G r i b b l e , 37 Van N a t t a 92 ( 1 9 8 5 ) - - 1 3 8 , 3 8 9 , 4 5 0 , 4 9 6 
Ana' M. G u e r r e r o , 39 Van N a t t a 1 ( 1 9 8 7 ) - - 178 ,702 
P a t r i c i a N. H a l l , 40 Van N a t t a 1873 (1988) 166 
Robe r t D. Hanks, 40 Van N a t t a 2067 (1988) 317 
Dona ld W. Ha rd iman , 35 Van N a t t a 664 (1983) 319 
Dan W. H e d r i c k , 38 Van N a t t a 208 (1986) 494 
Da le R.~TieTnecke, 40 Van N a t t a 1063 (1988) 510 
Leonard Hende rson , 40 Van N a t t a 31 (1988) 536 
J immie B ~ H i l l , 37 Van N a t t a 728 ( 1 9 8 5 ) - - 353 
E l s i e L. HobkTrk , 40 Van N a t t a 778 (1988) 394 
C l i f f o r d D. H o w e r t o n , 38 Van N a t t a 1425 (1986) 378 
Harry N. H u n s l e y , 40 Van N a t t a 972 (1988) 431 
R o b e r t C. J a q u e s , 39 Van N a t t a 299 (1987) 363 ,371 
June J e l e n , 40 Van N a t t a 1175 (1988) 329 ,334 
Coronda J . J o h n s o n , 39 Van N a t t a 1171 (1987) 324 
Randy L. J o h n s o n , 39 Van N a t t a 463 (1987) 333 
B r i a n W. J o h n s t o n , 39 Van N a t t a 1026 (1987) 225 
B r i a n W. J o h n s t o n , 40 Van N a t t a 58 (1988) 561 
C h a r l e s K e p f o r d , 35 Van N a t t a 564 (1983) 573 
C h a r l e s P. K e p f o r d , 41 Van N a t t a 573 (1989) 609 
Kenneth K. K e s s e l , 39 Van N a t t a 416 (1987) 194 
Dwane K e s t e r , 38 Van N a t t a 1417 (1986) 338 
H a r o l d C. K imsey , 39 Van N a t t a 1166 (1987) 323 
Leonard F. K i s o r , 35 Van N a t t a 282 ( 1 9 8 3 ) - - 159 
George J . K o v a r i k , 38 Van N a t t a 1381 (1986) 57 
John D. K r e u t z e r , 36 Van N a t t a 284 (1984) 141 
Denn is K u r o v k s y , 35 Van N a t t a 58 (1983) 389 
W a l t e r R. L a C h a p p e l l e , 36 Van N a t t a 1565 (1984) 627 
Gene L. L a n c a s t e r , 40 Van N a t t a 979 (1988) 317 
JudTtTTA. Lange , 41 Van N a t t a 580 (1989) 583 ,584 
T e r r y L. L i n k , 41 Van N a t t a 297 (1989) 287 
J a n e t E. L o n g , 39 Van N a t t a 819 (1987) - - 5 8 6 
D e l f i n a P. Lopez , 37 Van N a t t a 164 (1985) 3 3 3 , 4 5 5 , 6 0 2 
J u l i o P. Lopez , 38 Van N a t t a 862 (1986) 6 3 , 1 6 4 , 3 6 5 
E l s i e L u m p k i n s , 40 Van N a t t a 1571 (1988) 455 
M a r t i n N. M a n n i n g , 40 Van N a t t a 374 (1988) 294 
C h a r l e s E. M a r t i n , 37 Van N a t t a 1102 (1985) 405 
Frank Mason, 34 Van N a t t a 568 (1982) 141 
Tim J . M c A u l i f f e , 37 Van N a t t a 76 (1985 ) 493 
F r a n c i s M. Mead, 40 Van N a t t a 1878 (1988) 178 ,334 
Edward 0 . MTTTer, 37 Van N a t t a 174 ,176 (1985) 642 
Edward 0 . " M i l l e r , 39 Van N a t t a 737 (1987) 642 
W i l l i a m L. M i l l e r , 39 Van N a t t a 1020 (1987) 237 
B e r t h a J . M i n e r , 40 Van N a t t a 518 ( 1 9 8 8 ) - -149 
R o b e r t L. Montgomery , 39 Van N a t t a 469 (1987) 658 
Joyce A. Morgan , 36 Van N a t t a 114 (1984) 415 
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REFERENCES TO CASES IN VAN NATTA'S 

CASE NAME -PAGE(S) 

Anton V. Mortensen, 40 Van Natta 1177 (1988) 280 
A l b e r t Nelson, 34 Van Natta 573 (1982)- 123 
David ET~NobTe, 39 Van Natta 1035 (1987) 174 
Barbara D. Olinghouse, 41 Van Natta 303 (1989) 287 
Bernard L. Osborn, 37 Van Natta 1054 (1985) 263 
Donald L. Oxford, 38 Van Natta 1297 (1986) 366 
Terese L. Panecaldo, 36 Van Natta 1353 (1984)- 434 
Ted W. Peckham, 39 Van Natta 1037,1176 (1987) 100 
Arlene S. P e t t i t , 40 Van Natta 1610 (1988) 334,398 
Stanley Phipps, 38 Van Natta 13 (1986) 11 
Annette Preston, 40 Van Natta 589 (1988) 118 
Roger G."Trusa"k", 40 Van Natta 2037 (1988) 199,279,415 
A l f r e d F.~TugTTsi, 39 Van Natta 310 (1987) 63,164,365 
Steven E. P u t t i e , 40 Van Natta 1069 (1988) 627 
Chester R. Rhodes, 38 Van Natta 1396 (1986) 174 
Denise K. Rodriguez, 40 Van Natta 1788 (1988) 373 
Rodney R. Rouse, 38 Van Natta 448 (1986) 134 
John E. Russell, 36 Van Natta 678 (1984) 405 
James L. Sampson, 37 Van Natta 1549 (1985) 88 
Je r r y W. Sargent, 38 Van Natta 104 (1986) 199 
Donald L. Savage, 39 Van Natta 758 (1987) 627 
Mary V. S c h o l l , 38 Van Natta 1450 (1986) 69 
CTay B. Sheppard, 39 Van Natta 125 (1987) — -558 
OrvTlTe D. Shipman, 40 Van Natta 537 (1988) 162,377,382,492 
Del phi a D. Shobe, 40 Van Natta 1703 (1988) 132 
Andrew Slmer, 37 Van Natta 154 (1985) 548 
Theresa~SEoyen, 39 Van Natta 462 (1987)- 548 
Dana M. "SmTthT 38 Van Natta 1011 (1986) 425 
Leland Smith, J r . , 40 Van Natta 356 (1988) 635 
Kenneth C. Snow, 39 Van Natta 743 (1987) 57 
Wi l f r e d L. Speckman, 40 Van Natta 2076 (1988) 295 
Jane E. Stanley, 40 Van Natta 831 (1988) 77,85,148,239,431,539,599 
Raymond S t e i n e r , 40 Van Natta 381 (1988) 36 
Grace L.""StepHen, 39 Van Natta 1045 (1987) 394 
Ruby J. Stevens, 39 Van Natta 637 (1987) 583,586 
Warren FTTtTer, 36 Van Natta 334 (1984) 466 
Susan K. Teeters, 40 Van Natta 115 (1988) 338 
Myrtle L. Thomas, 35 Van Natta 1093 (1983)- 378 
Janice G. Thon, 40 Van Natta 606 (1988) 281,287,297,303 
Marvin Thornton, 34 Van Natta 999 (1982) 61 
Eleanor M. Thurston, 40 Van Natta 1191 (1988) 163 
Dale Tichenor, 41 Van Natta 179 (1989) 366 
"Pauline L. T r a v i s , 37 Van Natta 194 (1985) --69 
A l v i n L. Van Arnam, 36 Van Natta 1641 (1984) 458 
Wayne "AT "VoTk, 36 Van Natta 1083 (1984) 522 
Ronald L. Warner, 40 Van Natta 1082, 1194 (1988) 11,21,69,110,245, 

269,272,338,366,467 , 
Vernon L. We l l i n g t o n , 37 Van Natta 183 (1985) 405 
Barbara A. Wheeler, 37 Van Natta 122 (1985) 42,272,309,329,613,635 
Charles H. Whiddon, 39 Van Natta 407,811 (1987) 405 
James C. Whitney, 37 Van Natta 1463 (1985) 573 
Thomas L. W h i t t l i n g e r , 40 Van Natta 399 (1988) 362 
Velma C. Wilch, 40 Van Natta 997 (1988) 516 
Donald W. Wilkinson, 37 Van Natta 937 (1985) 27 
Robert ¥7 "Wi I Mams, 37 Van Natta 711 (1985) 146 
Thomas W. Williamson, 39 Van Natta 1147 (1987) 179,269,272 
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REFERENCES TO CASES IN VAN NATTA'S 

CASE NAME PAGE(S) 

Joseph Wilson, 40 Van Natta 66 (1988) -130,237 
Donald S. Wincer, 40 Van Natta 1196 (1988)-- 382 
Judy Witham, 40 Van Natta 1982 (1988) 69 
V i r g i n i a Wolf, 40 Van Natta 1725 (1988) 75 
William E. Wood, 40 Van Natta 999 (1988) 211,373 
Marvin C. Wright, 39 Van Natta 105 (1987) 36 
Jose Ybarra, 40 Van Natta 5 (1988) 500 
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CITATIONS TO OREGON REVISED STATUTES 

STATUTE PAGE(S) 

ORS 18.160 223,405 
ORS 40.065(2) 338,483 
ORS 147.005 to 147.365 1,5 
ORS 147.015(3) 5 
ORS 147.015(5) 1,5 
ORS 147.125(3) 1,5 
ORS 147.155(5) 1 
ORS 183 685 
ORS 183.480 682 
ORS 183.480(1) 373 
ORS 183.482 682 
ORS 183.482(7) 79,661,688 
ORS 183.482(8) 79,661,688 
ORS 183.482(8)(c) 79 
ORS 655.505 t o .550 661 
ORS 655.505(1) 661 
ORS 655.505(3) 661 
ORS 655.510(1) (a) 661 
ORS 655.515 613,661 
ORS 655.520 661 
ORS 655.525 661 
ORS 656.005(6) 644 
ORS 656.005(7) 192 
ORS 656.005(7)(a) 64,661 
ORS 656.005(8) 79,343,655 
ORS 656.005(8)(a) 64,192,207,477 
ORS 656.005(14) 36,61,146 
ORS 656.005(17) 33,95,138,314,358,389,450,496,507,561 
ORS 656.005(19) 85,129,363,371 
ORS 656.005(24) ---483 
ORS 656.005(25) 483 
ORS 656.005(27) 573,609 
ORS 656.005(28) 573,609 
ORS 656.012(2)(a)- 609 
ORS 656.012(2)(c) 609 
ORS 656.018(3) --690 
ORS 656.018(4) 133 
ORS 656.023 211,483,685 
ORS 656.027 449,685 
ORS 656.027(2) 449 
ORS 656.027(3) 449,685 
ORS 656.027(8) 211 
ORS 656.027(9)-- 211 
ORS 656.029(1) 211,685 
ORS 656.050(14) 682 
ORS 656.050(27) 682 
ORS 656.052(2) 295 
ORS 656.054(1) 36,61 
ORS 656.108(3) 673 
ORS 656.126(1) 483 
ORS 656.126(2) 483 
ORS 656.156(1) — 281 ,287,297,303 
ORS 656.202 to .258 343 
ORS 656.202(2) 216 
ORS 656.204 145 
ORS 656.204(1) 696 
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STATUTE PAGE(S) 

ORS 656.206 141,394,503,589 
ORS 656.206(1) 606 
ORS 656.206(1) (a) 394,470,503,573,627 
ORS 656.206(3) 141,275,375,394,445,458,470,573 
ORS 656.210 225 
ORS 656.210(1) 510,573,609,613,630 
ORS 656.210(3) 73,97,225,644 
ORS 656.210(4) 561 
ORS 656.212 182,510,565 
ORS 656.214--- - --573,652 
ORS 656.214(2) 216,613 
ORS 656.214(3) 522 
ORS 656.214(5) 389,627 
ORS 656.218-- 145 
ORS 656.218(1)--- - 145 
ORS 656.218(3) 696 
ORS 656.226 — 617,619 
ORS 656.230 216 
ORS 656.245 --116,154,166,225,281,281,297,303,334,378,565, 

584,635,675 
ORS 656.245(1) 24,29,44,221,324,329,358,420,488,500,580 
ORS 656.245(2) 324 
ORS 656.248 262 
ORS 656.262 350,573 
ORS 656.262(2)-- - -199 
ORS 656.262(4) 73,97,601 ,644 
ORS 656.262(6) 57,166,192,225,295,319,411,442,589,664,695 
ORS 656.262(6) (b) 568 
ORS 656.262(9) 324,334 
ORS 656.262(10)- 21 ,57,73,97,145,149,174,192,199,225,350,389, 

411,415,442,450,551,553,558,568,601,613,630, 
664 

ORS 656.262(12) 149,568 
ORS 656.265(1) 189,668 
ORS 656.265(2) — --295 
ORS 656.265(4) 189,668 
ORS 656.265(4)(a) 189,668 
ORS 656.265(4) (c) 189 
ORS 656.268 33,73,100,101 ,174,225,386,522,561 ,568,573, 

604,630 
ORS 656.268(1) 97,389,450,496,510,548,553,573,701 
ORS 656.268(2) 97,174,263,386,510,553,573,609 
ORS 656.268(3)-- 149,254,425,604 
ORS 656.268(3)(e) 604 
ORS 656.268(4) 386,510,655 
ORS 656.268(6) 27,280 
ORS 656.268(8) 568 
ORS 656.273 -123,199,225,386,403,458,528,568,635 
ORS 656.273(1)-- 44,186,225,595,630 
ORS 656.273(2) 225,350,630 
ORS 656.273(3) ---339,595,630 
ORS 656.273(4) 149 
ORS 656.273(4)(a) 149 
ORS 656.273(4) (b) 149 
ORS 656.273(6)-- --- 225,350,411 
ORS 656.273(7) 225 
ORS 656.278 55,133,187,261,419,492,552,675 
ORS 656.278(1) 55,239 
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STATUTE PAGE(S 

ORS 656.278(1)(a) 42,133,145,162,166,187,261,261,269,381,382, 
541,550,588,588,600 

ORS 656.278(1) (b) 552 
ORS 656.278(5) 55,239 
ORS 656.278(5)(a) 55 
ORS 656.283 t o .304 371,613,661 
ORS 656.283 101,373 
ORS 656.283(1) 73,97,262 
ORS 656.283(2) 101,326 
ORS 656.283(7) 280,561 
ORS 656.289(2) 294 
ORS 656.289(3) 21,35,63,88,129,130,158,164,274,294,363, 

365,371,373 
ORS 656.295 21,35,63,88,129,158,164,274,363,365,371, 

373. 
ORS 656.295(1) 88,129,211,371,373 
ORS 656.295(2) 21,35,63,88,129,158,164,180,363,365,371 
ORS 656.295(3) 602 
ORS 656.295(5) 85,134,164,194,263,280,333,398,455,460,483, 

493,561,602 
ORS 656.295(6) 85,211,280 
ORS 656.295(8) 77,85,131,148,211,239,431,539,599 
ORS 656.298 698 
ORS 656.298(6) 648,649,652,661,664,681,688 
ORS 656.301 661 
ORS 656.301(2) 661 
ORS 656.304 216 
ORS 656.307 11,30,42,107,110,172,179,187,245,269,272, 

338,366,409,467,473,481,568,655,658,675,681 
ORS 656.307(1) 245 
ORS 656.307(1) (b) 187 
ORS 656.307(2) 568 
ORS 656.307(5) 11,69,568 
ORS 656.313(2) 589 
ORS 656.319(1) 223,405 
ORS 656.319(l)(a) 699 
ORS 656.319(l)(b) 405 
ORS 656.319(4) 604 
ORS 656.325(1) 225,679 
ORS 656.325(5) 386 
ORS 656.331 (1) (b) 558 
ORS 656.382 73,389,415,442,450,551,613,635 
ORS 656.382(1) 21,174,192,442,553,558,664 
ORS 656.382(2) 11,42,50,67,79,87,107,134,148,163,172,179, 

258,269,272,318,338,343,347,366,389,394,466, 
467,516,589,597,650,652,658,661,675 

ORS 656.386 613,661 
ORS 656.386(1) --11,21 ,42,57,69,75,79,97,110,116,245,263, 

269,303,309,338,343,366,403,467,473,481,568, 
608,646,650,652,654,664 

ORS 656.386(2) 11,69,343,467,473,481 
ORS 656.388-- 613,661 
ORS 656.388(1) 445,599,654 
ORS 656.388(2) 21 
ORS 656.427(1) 279 
ORS 656.427(2) 279 
ORS 656.525 371,613 
ORS 656.576 36,61,146 
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STATUTE PAGE(S) 

ORS 656.578 36,61,146,159,543 
ORS 656.587 668 
ORS 656.593 543,673 
ORS 656.593(1) ---36,61 ,146,159,311,536,543 
ORS 656.593(1) (a) 61,146,159,311 ,536,543 
ORS 656.593(1) (b) 61,146,159,311 ,536,543 
ORS 656.593(l)(c) 36,61,146,159,311 ,536,543 
ORS 656.593(1) (d) 61,146,159,311,536,543 
ORS 656.593(2) 61 ,146,159,311,536,543 
ORS 656.593(3) 61,146,159,311 ,536,543,673 
ORS 656.625 - 42,133,145,166,261 ,382,492,541,588 
ORS 656.704- 373 
ORS 656.704(3)-- 262,373,655 
ORS 656.708(3) — 655 
ORS 656.728(3) — 386 
ORS 656.740(1) 279,493 
ORS 656.740(4)(c) 373 
ORS 656.802(1) (a) 57,79,199,250,411 ,620,623 
ORS 656.802(2) 99 
ORS 656.804 79 
ORS 656.807(1) 234 
ORS 656.807(3)-- 644 
ORS 656.807(5) 644 
ORS 743.789(2) 690 

ADMINISTRATIVE RULE CITATIONS 

RULE PAGE(S) 

OAR 137-76-010(7) 1,5 
OAR 137 - 7 6 - 0 1 0 ( 8 ) — --1,5 

OAR 436-10-040- 329 
OAR 436-10-040(2)(a) 24,87,329,500 
OAR 436-10-040(7) 580,583,584,586 
OAR 436-10-040(8) 580,583,584,586 
OAR 436-10-090(5) 334 
OAR 436-10-090(6) 262 
OAR 436-30-030 553 
OAR 436-30-030(5)- 450 
OAR 436-30-030(7) 573 
OAR 436-30-210 216 
OAR 436-30-220-- 216 
OAR 436-30-380 et seq. 69,113,216,334,358,450,470,488,506,541, 

561,613,627,642 
OAR 436-30-450 561 
OAR 436-54-250 216 
OAR 436-54-250(1) 216 
OAR 436-54-250(2) 216 
OAR 436-60-015(l)(c) 558 
OAR 436-60-020(3) 510 
OAR 436-60-020(4)(o) 510 
OAR 436-60-030(1) 182 
OAR 436-60-030(2) 182 
OAR 436-60-030(3) 182,548,565 
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RULE -PAGE(S) 

OAR 436-60-030(4) 182,565 
OAR 436-60-030(5) 182,565 
OAR 436-60-030(5)(c) --386 
OAR 436-60-050-- 116 
OAR 436-60-050(4) 116,565 
OAR 436-60-180 42,187 
OAR 436-60-180(12) 568 
OAR 436-60-180(13) 568 
OAR 436-60-180(14) 187 
OAR 436-61-100 101 
OAR 436-61-100(6)(c) 101 
OAR 436-120-040 101 
OAR 436-120-090 101 
OAR 436-120-090(12) --458 
OAR 436-120-095 101 

OAR 438-05-010 77,85,374,539,539 
OAR 438-05-046(l)(a) 371 
OAR 438-05-046(1) (b) 35,158,164,365 
OAR 438-05-046(2)(b) 35 
OAR 438-06-037 95 
OAR 438-06-081 696 
OAR 438-07-005 425,455,558 
OAR 438-07-005(3) 425 
OAR 438-07-005(3)(b) — 114,166 
OAR 438-07-005(4) 114 
OAR 438-07-007 568 
OAR 438-07-015 194,558 • 
OAR 438-07-015(2) 551,664 
OAR 438-07-015(4) 558 
OAR 438-07-017 ---138 
OAR 438-07-020 425 
OAR 438-07-022 455 
OAR 438-11-005(3)-- -88 
OAR 438-11-015(2) 527 
OAR 438-11-025 363 
OAR 438-12-018 419 
OAR 438-12-020 552 
OAR 438-12-025 552 
OAR 438-12-025(2) 600 
OAR 438-12-032(3) 42,187 
OAR 438-12-055 133,145,166,261,382,492,541,588 
OAR 438-14-010(1) 568 
OAR 438-15-003 77,85,5339 
OAR 438-15-003(2) 374,539 
OAR 438-15-005(2) 57'79,87,100,134,154,196,248,263,318,343, 

347,374,378,389,394,403,445,466,467,530, 
580,589,619 

OAR 438-15-005(4) 431 
OAR 438-15-005(5) 431 
OAR 438-15-005(7)- 431 
OAR 438-15-010(1) 77,85,239,425,431,539 
OAR 438-15-010(5)- 43,44,57,77,79,85,100,116,134,154,172, 

196,221,239,248,263,343,347,353,374,378, 
389,394,403,431,445,466,467,530,539,539, 
580,589,597,619 

OAR 438-15-010(6) 42,57,163,179,245,251,269,297,303,329, 
431,553,608,613,635,646 
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RULE PAGE(S) 

OAR 438-15-027(1)(d) 77,85,239,431,539 
OAR 438-15-035 263 
OAR 438-15-045 ----75 
OAR 438-15-055(2) 221 
OAR 438-15-070 --- 148,318,516 
OAR 438-15-090 568 
OAR 438-15-095 159 
OAR 438-47-010 67 
OAR 438-47-010(5) 67 
OAR 438-47-015 • 11,245,473,481 
OAR 438-47-025 67,258 
OAR 438-47-030 ---467 
OAR 438-47-030(1) 11,69,97 
OAR 438-47-070-- --- 67 
OAR 438-47-075 -• --652,675 
OAR 438-47-085(2) 67 

LARSON CITATIONS 

LARSON-- PAGE(S) 

1 Larson, Workers' Compensation Law, Section 13.21 (1985) 281,287,297,303 
1 Larson, WCL, Section 13.21 at 3-415 & n.84 (1985 & Supp. 1988)—281,287, 

297,303 
1 Larson, WCL, Secion 13.21 at 3-419 to 3-425 281 ,287,297,303 
1 Larson, WCL, Section 18.12 (1985) 64 
1 Larson, WCL, Section 18.21 (1985) 64 
1A Larson, WCL, Section 22.200 688 
1C Larson, WCL, Section 44.34(g) 682 
1C Larson, WCL, Section 44.35 682 
1C Larson, WCL, Section 45.20-- 682 
1C Larson, WCL 8-371, Section 47.43(b) 211 
2 Larson, WCL, Section 57.51 at 10-164.21 to 10-164.49 470 

OREGON RULES OF CIVIL PROCEDURE CITATIONS 

RULE- ---PAGE(S) 

ORCP 44A 679 
ORCP 47C 690 
ORCP 71B( 1)- 223,405 

OREGON EVIDENCE CODE CITATIONS 

PAGE(S) 

OEC 201(b) 338 
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The f o l l o w i n g Memorandum Opinions are not published i n t h i s r e p o r t e r . These 
decisions may be ordered from the Workers' Compensation Board using the 
numbers provided. 

MEMORANDUM OPINIONS 1989 

Name, WCB Number (Month/Year) 

Abou-Jamous, Ahmed, 86-17937 (3/89) 
Baker, Lonny J., 86-12029 (2/89) 
Baker, Steven C, 87-05886 (3/89) 
Bates, Stanley D., 86-17395 etc. (2/89) 
Brickner, William T., 86-12777 (3/89) 
Brown, Etta M., 86-08491 (3/89) 
Brundidge, Clen A., 86-09372 (3,3/89) 
Castro, Stewart, 87-11003 (3/89) 
Chavez, Rudolfo, 86-10990 (3,3/89) 
Cortez, Eric G., 87-03293 (3/89) 
David, ( n / a ) , 87-06862 (2/89) 
Dobyns, Kathleen M., 87-03976 (3/89) 
Doran, Ron A., 87-09785 (3/89) 
Downey, John L., 86-17785 (3/89), 
Dupree, Derland A., 85-10471 (3/89) 
Garrison, Ken, 87-09021 (2/89) 
G i l l , W illiam R., 86-10065 (3/89) 
Graham, Lisa L., 87-07478 (1/89) 
Grimes, Rebecca J., 87-12892 (1/89) 
H a l l , P a t r i c i a N., 87-09563 (1/89) 
Hargand, Charles H., 87-00715 et c . (3/89) 
H i l l , Ronald, 87-07745 (3/89) 
Johnson, Mark A., 87-02654 (2/89) 
Johnson, William D., 87-08530 etc. (3/89) 
K r u s s e l l , Robert L., 87-16931 (2,3/89) 
Lacy, George L., 86-09432 (1/89) 
Lombardi, Linda L., 86-11315 (2/89) 
Mapes, Robert L., 87-04038 (1/89) 
M c M i l l i o n , Joan R., 85-01540 (2/89) 
M i l l s , Rosemary, 87-01919 (2/89) 
Nicholson, Randy L., 86-01438 etc. (1/89) 
P e l t o , Gene M., 87-04397 (3,3/89) 
Phibbs, Ross S., 87-07311 (3/89) 
Plemmons, Loreen H., 87-15554 (3/89) 
Quindt, Charleene L., 88-07988 (1/89) 
Robertson, Audrey A., 87-11417 (1/89) 
Shuttlesworth, Larry D., 87-01710 (3/89) 
S o r r e l s , Michael A., 87-15688 (1/89) 
Stark, Susan K., 86-05043 (3/89) 
Stevenson, Barbara J., 87-14606 etc.(3/89) 
Sundstrom, Leland R., 86-14782 (3/89) 
Surface, Leland S., 87-01765 (2/89) 
Sutton, Donna J., 86-16464 (3/89) 
Teague, Webster J., 85-06785 (3/89) 
Thompson, Jerome S., 87-01681 (2/89) 
Whitlow, David L., 86-14624 (2/89) 
Wilder, William D., 84-11216 (3/89) 
W i l d i n g , Debbie A., 87-00184 (2/89) 
Wilkerson, Barbara J., 86-07372 (1/89) 

Wright, Gary D., 86-11840 (3/89) 
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The f o l l o w i n g orders under the Board's Own Motion J u r i s d i c t i o n are not published 
i n t h i s r e p o r t e r . They may be ordered from the Workers' Compensation Board 
using the numbers provided. 

OWN MOTION JURISDICTION 1989 

Name, WCB Number (Month/Year) 

Adams, Wanda J., 88-0825M (3/89) 
Aderton, Francis, 89-0110M (3/89) 
Akers, Ronald, 89-0116M (3/89) 
A l l e n , W i l l i a m , 88-0726M (1/89) 
Armstrong, Ruth, 88-0803M (1/89) 
Arnold, Charles, 89-0078M (3/89) 
Ashworth, Flora L., 87-0297M (3/89) 
Baker, Anthony, 89-0071M (2/89) 
Barber, V i v i a n , 88-0209M (2/89) 
Beebe, Fred, 88-0821M (1/89) 
B e l l , A l l e n , 89-0149M (3/89) 
Bielenberg, Darline M., 89-0010M (1/89) 
Boyd, Danny L., 87-0142M (3/89) 
Braddock, Frank H., 89-0011M (2/89) 
B r i l e y , C a r r o l l , 88-0799M (1/89) 
Broadbent, Kenneth, 89-0044M (2/89) 
Brown, Donie, 89-0134M (3/89) 
Brown, P a t r i c k B., 88-0016M (3/89) 
Buchanan, Clark W., 86-0412M (3/89) 
Burch, Dwane M., 86-0585M (3/89) 
Burgess, Edward, 89-0017M (3/89) 
Carmien, James, 88-0333M (3/89) 
Catto, Dale, 89-0105M (3/89) 
Chase, Sharon, 88-0777M (3/89) 
Christiansen, Daniel, 89-0089M (2/89) 
Christopher, Ohman E., 87-0746M (2/89) 
Clancy, P a t r i c k , 87-0348M (3/89) 
Clayton, Linda, 89-0003M (3/89) 
Cook, Maureen, 89-0096M (3/89) 
Coonrod, Kenneth L., 89-0050M (2/89) 
Cooper, David, 88-0684M (1/89) 
Couch, B i l l i e D., 87-0322M (3/89) 
Crenshaw, C a r l , 88-0816M (1/89) 
Cruzan, Herbert D., 88-0658M (3/89) 
C u t l e r , Gary L., 89-0039M (2/89) 
Daley, Warren, 89-0135M (3/89) 
Dalton, Robert W., 88-0085M (1/89) 
David Hernandez, I s a b e l , 88-0071M (1/89) 
Davidson, Richard, 85-0612M (1/89) 
Dawson, Dennis L., 88-0812M (2/89) 
Deal, Joann M., 87-0355M (3/89) 
Dearmond, Gayford, 87-0475M (3/89) 
Denny, Carol, 88-0766M (3/89) 
Derby, Richard, 89-0051M (2/89) 
Diebel, Daniel, 88-0544M (3/89) 
Diemer, A n i t a , 89-0101M (3/89) 
Di1 l e y , P a t r i c k , 89-0033M (2/89) 
Dixon, Marlene, 88-0828M (1/89) 
Eagleton, Beulah M., 89-0002M (1/89) 
E l l i s , Gary, 89-0025M (1/89) 
E l l i s - P h i l l i p s , Jodey, 88-0796M (1/89) 
Emmert, Marvin E., 89-0128M (3/89) 
English, James C, 88-0641M (2/89) 

Erickson, L i l l i a n , 87-0329M (3/89) 
Eyman, Ronald L., 88-0114M (3/89) 
Ferber, Gwynn, 86-0417M (1/89) 
Fincher, Delores J., 89-0131M (3/89) 
Flannery, Leonard K., 89-0155M (3/89) 
Forrester, Harry, 88-0814M (3/89) 
Fouts, Leonard C, 88-0775M (3/89) 
Fowler, Leroy R., 89-0016M (1/89) 
Fraser, Brian P., 89-0015M (1/89) 
Freed, John P., 88-0463M (3/89) 
F u l l e r , V i r g i n i a , 89-0111M (3/89) 
Gandy, Kenneth, 89-0079M (3/89) 
Getman, Gary A., 86-0681M (3/89) 
Gibbs, Frank L., 86-0002M (3/89) 
Glenn, Lester, 88-0561M (2/89) 
Good, David, 88-0408M (1/89) 
Graham, Robert, 88-0783M (3/89) 
Gregg (Freeman), Laurie, 87-0180M (3/89) 
G r i f f i t h , Vernon, 89-0139M (3/89) 
Hamilton, Harold, 88-0806M (1/89) 
Harper, Betty L., 87-0763M (2/89) 
H a t f i e l d , Wilma, 87-0573M (2/89) 
Hawkins, Floyd, 83-0382M (3/89) 
Hembree, Donald E., 89-0014M (1/89) 
Henry, John, 88-0823M (2/89) 
Hershey, Thomas E., Sr., 89-0062M (2/89) 
Hicks, M i t c h e l l , 88-0705M (1/89) 
Higgins, James, 88-0752M (1/89) 
Hinson, Gayle, 88-0730M (1/89) 
Hodges, Charles V., J r . , 88-0785M (1/89) 
Hoist, A l b e r t S., 87-0530M (1/89) 
Hookland, Richard, 89-0073M (2/89) 
Howard, Richard, 89-0074M (2/89) 
Howell, Donald, 88-0357M (3/89) 
Hunt, C l i f f o r d E., 89-0130M (3/89) 
Huntsucker, C l i f f o r d , 89-0102M (3/89) 
Hyde, James, 84-0419M (3/89) 
I r w i n , Robert, 89-0008M (2/89) 
Jackson, Donald, 89-0036M (3/89) 
Jacobson, Bert N., 85-0648M (3/89) 
Johnson, Betty Lue, 88-0311M (3/89) 
Johnson, Harry, 88-0822M (2/89) 
Johnston, Sheila, 89-0072M (2/89) 
Jones, Margaret, 89-0032M (1/89) 
Joseph, Elaine, 87-0740M (1/89) 
Judkins, David, 88-0395M (3/89) 
Justen, Terry, 88-0207M (3/89) 
Kartak, Michael, 88-0656M (3/89) 
Kennedy, Richard, 89-0113M (3/89) 
King, Janice M., 89-0136M (3/89) 
King, J u d i t h , 89-0068M (3/89) 
King, Walter F., 89-0117M (3/89) 
King, William R., 89-0012M (1/89) 

-741-



OWN MOTION JURISDICTION 1989 

Name, WCB Number (Month/Year) 

Kingsland, A l f r e d , 89-0099M (3/89) 
K i t c h i n , Ronald, 88-0810M (3/89) 
Knapp, Gerald, 88-0672M (2/89) 
Knodel, Carol, 89-0065M (2/89) 
Kosel, Lucie Mae, 88-0532M (1/89) 
Krening, Jack E., 89-0083M (3/89) 
Lakey, Conrad, 89-0055M (2/89) 
Larsen, Teri L., 88-0780M (2/89) 
Larsen, Teri L., 88-0780M (3/89) 
Lee, Robert E., 89-0094M (3/89) 
Lemons, Kim, 89-0120M (3/89) 
L e s l i e , Paul E., 87-0715M (2/89) 
Liverman, Jack, 88-0490M (3/89) 
Logan, Richard, 85-0591M (3/89) 
L o t f i , Fred, 89-0023M (3/89) 
Love, W i l l i a m , 89-0054M (2/89) 
Magoulas, Jim F., 89-0027M (2/89) 
Mangun-Wolverton, Beverly, 88-0147M (1/89) 
Marchuk, James M., 88-0673M (1/89) 
Marsh, Jackquline, 89-0022M (2/89) 
M a r t i n , David, 84-0207M (1/89) 
M a r t i n , Elson, 88-0152M (1/89) 
Maugh, Floyd, 89-0137M (3/89) 
Maupin, Eddy V., 87-0122M (1/89) 
May, Ronald L., 88-0589M (1/89) 
McFall, Dora, 88-0453M (1/89) 
McMullen, John M., 88-0216M (1/89) 
McPherson, John C, 89-0123M (3,3/89) 
McRae, B i l l y , 88-0768M (3/89) 
McSwain, Malcolm, 88-0614M (1/89) 
Meadows, Bett y , 89-0059M (2/89) 
Meyers, Robert J., 89-0121M (3/89) 
Michael, Vernon, 89-0075M (2/89) 
M i l l s a p , Lawrence E., 88-0606M (1/89) 
Moore, Daniel P., 89-0013M (1/89) 
Moore, Jack D., 86-0609M (3/89) 
Morgan, Owen B., 88-0795M (1/89) 
Mo r r i s , A r t h u r , 89-0063M (2/89) 
Mueller, Barbara, 88-0596M (1/89) 
Neal, James, 88-0137M (3/89) 
Nemec, P h i l l i p , 89-0092M (3/89) 
Newman, Sarah L., 87-0584M (3/89) 
Nicks, Edward, 89-0053M (2/89) 
North, Michael, 88-0794M (1/89) 
Norvald, Gene H., 88-0817M (1/89) 
Ougheltree, Marie, 89-0097M (3/89) 
Owens, Linda D., 88-0685M (2/89) 
Pacheco, Williadeane, 88-0585M (1/89) 
P a d i l l a , V i c t o r , 88-0725M (1/89) 
Parks, Duke, 88-0181M (3/89) 
Peacock, James, 87-0062M (2/89) 
Pendergrass, David, 88-0827M (1/89) 
Persinger, Christopher, 88-0793M (1/89) 
P h i l i p p i , Wesley, 89-0056M (2/89) 
P h i l l i p s , Brian C, 89-0006M (1/89) 
P h i l l i p s , Roger, 89-0034M (2/89) 
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Poague, Robert, 88-0129M (1/89) 
Pool, Naomi, 88-0762M (1/89) 
Powers, Roland, 88-0247M (3/89) 
P r i c e , David, 86-0422M (3/89) 
P r i c e , Ricky J. (3/89) 
P r i v a t s k y , Norman P., 89-0086M (3/89) 
Punneo, Claude Dean, 89-0114M (3/89) 
P u t t i e , Steven, 88-0791M (2/89) 
Pyle, Henry, 89-0141M (3/89) 
Ramirez, Ricardo, 89-0119M (3/89) 
Rard, John P., 89-0100M (3/89) 
Ray, S a l l y , 89-0142M (3/89) 
Reinertsen, J u d i t h , 89-0127M (3/89) 
Richards, Stanley L., 88-0798M (1/89) 
R i c t o r , Donald A., 86-0244M (2/89) 
R i l e y , John B., Sr., 87-0751M (1/89) 
Roberts, Bruce, 88-0815M (1/89) 
Roberts, Donald, 88-0529M (1/89) 
Robertson, Robert, 89-0019M (2/89) 
Rodriguez, Guadalupe, 89-0118M (3/89) 
Ross, Larry G., 89-0126M (3/89) 
Rumpel, B i l l i e , 88-0754M (2/89) 
Runey, Stevan, 89-0057M (2/89) 
Sabey, Jimmy, 88-0813M (1/89) 
Sanchez, Enrique M., 84-0435M (3/89) 
Schmidt, Marlene G., 89-0173M (3/89) 
S e l f , I r a , 88-0577M (3/89) 
Sevey, Gene, 89-0004M (1/89) 
Sharman, Donald R., 88-0778M (3/89) 
Sherman, Harvey L., 88-0566M (3/89) 
S h e r r a t t , Pamela L., 88-0526M (3/89) 
S h i f f e r , John, 88-0782M (3/89) 
S i l v e r s , Orlan, 86-0608M (2/89) 
Simmons, Roy D., 87-0696M (2/89) 
S i m n i t t , Nancy S., 86-0052M (3/89) 
Slayton, E l l e n , 88-0519M (1/89) 
S l i n g e r , Edward, 89-0148M (3/89) 
Smith, C h r i s t i n e , 89-0091M (3/89) 
Smith, Evelyn, 89-0133M (3/89) 
Smith, W i l l a r d , 87-0537M (1/89) 
Smouse, Judy, 89-0087M (3/89) 
Southworth, Everett, 88-0502M (3/89) 
Spence, Paul E., 87-0373M (1/89) 
Spencer, Robert R., 89-0104M (3/89) 
Spivey, Harvey F., 85-0615M (3/89) 
Stenzel, Ronald, 89-0098M (3/89) 
Stephens, W i l l i a m , 88-0820M (1/89) 
Sterba, Gary, 89-0067M (2/89) 
S t i b i k , David, 88-0081M (2/89) 
Stockebrand, Keith L., 88-0432M (3/89) 
Strauss, Steven J., 89-0122M (3/89) 
Swanberg, Betty J., 83-0281M (3/89) 
Sweeney, KathyA., 87-0571M (3/89) 
Tarpley, Gary, 89-0132M (3/89) 
T h i s s e l l , John, Sr., 88-0727M (3/89) 
Thrasher, Ronald W., 86-0696M (3/89) 



OWN MOTION JURISDICTION 1989 

Name, WCB Number (Month/Year) 

Thurston, Lewis, 87-0686M (3/89) 
T i l a , Raimo, 89-0018M (1/89) 
T i l t o n - K i d d , Doris, 88-0166M (3/89) 
Timpy, Charles, 84-0530M (3/89) 
T r o l l o p e , Stephen W., 88-0146M (3/89) 
Turchy, Frank, 88-0037M (3/89) 
T u t t l e , David, 88-0746M (1/89) 
Ult s c h , Bruce, 89-0093M (3/89) 
VanBurger, Earl D., 87-0520M (3/89) 
Vance, Robert E., 86-0260M (3/89) 
Vanderpool, W i l l i a m , 88-0811M (1/89) 
Vanzant, Timothy R., 88-0631M (3/89) 
Vatland, Miln a r , 87-0603M (3/89) 
Waddell, Ralph, 89-0160M (3/89) 
Wainwright, Charles, 88-0548M (1/89) 
Wall, Robert N., 89-0124M (3/89) 
Walsh, Marjorie R., 85-0680M (3/89) 
Warf, Steven, 88-0231M (3/89) 
Webb, Andy, 88-0144M (1/89) 
Webber, Richard, 88-0571M (3/89) 
W e s t f a l l , Marion, 88-0819M (1/89) 
Whitaker, G l o r i a , 89-0125M (3/89) 
Wigle, Joseph, 88-0588M (1/89) 
Wigle, Joseph, 88-0588M (2/89) 
Wilbanks, Danny, 88-0649M (3/89) 
Williams, Arbra, 88-0743M (2/89) 
Wilson, David, 89-0042M (2/89) 
Windom, Walter, 89-0088M (3/89) 
Wood, Joan M., 89-0061M (2/89) 
Woolridge, Michael, 87-0577M (3/89) 
Yakes, Audrey, 88-0765M (1/89) 
Younq, G a i l , 89-0020M (1/89) 
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The f o l l o w i n g orders issued by the Workers' Compensation Board are not 
published i n t h i s volume. While they contain more in f o r m a t i o n than Memoran
dum Opinions, they were judged to have no precedental value. Copies may be 
obtained from VAN NATTA'S f o r a small charge. 

UNPUBLISHED ORDERS 1989 

Claimant, WCB Number(s) (Date issued) 

Baker, Kenneth C, 87-14577 & 87-00325 (3/7/89) 
Buckle, J e r r y V., 86-00040 (2/23/89) 
Clark, Ronald L., 87-06342 (3/31/89) 
D i l w o r t h , J e r r y D., 86-16967 (2/9/89) 
Edens, Glen L., 84-07667, 82-09893, 82-09894 etc. (3/14/89) 
Fisher, Delmar E., 86-03939 (3/28/89) 
Francoeur, Idalee E., 86-09705 (3/8/89) 
Hayhurst, Landy J., 86-10957 (3/8/89) 
Jaeger, Jon D., 87-04158 & 87-02703 (2/23/89) 
Johnson, Robert W., 87-13077 (2/3/89 & 2/22/89) 
Kaeo, Cornel D., 87-06274 (2/16/89 & 3/20/89) 
Kemhus, Evelyn E., 86-15806 (2/23/89) 
Krueger, H a r r i e t t , 87-02876 (1/5/89) 
Marshall, Arlene, 86-06142 (3/14/89) 
McArthur, William L., 86-05236 & 86-06051 (3/2/89) 
Meredith, P a t r i c i a A., 86-17614 (3/8/89) 
M i l l s , Donald R., 87-02797 (2/23/89) 
Munch-Kearl, Peggy S., 86-01897 (2/24/89 & 3/16/89) 
Napier, Steven K., 86-13032 (2/23/89) 
P a r t r i d g e , Edward H., 86-16459 (2/13/89) 
Purdy, Rhonda E., 86-00412 (3/16/89) 
Rogers, Kenneth d., 87-08313 & 87-08964 (3/28/89) 
Schwarz, Denise K., 86-16364 (2/24/89) 
Sherman, William L., 87-11797 & 87-14074 (3/23/89) 
Shields, William T., 87-03693 & 87-03692 (1/5/89) 
Shuler, Susan E., 86-16034 (2/23/89) 
Thompson, Ernest E., 85-07828 (3/8/89 & 3/16/89) 
T r a f t o n , Leonard F., 86-13723 (3/2/89) 
Turner, Ronald J., 87-04630 (2/23/89 & 3/13/89) 
Vick, Linda, 86-15972 (2/24/89) 
Walsh, Marie C, 86-17420 (3/8/89 & 3/20/89) 
Wells, Fred E., 87-02021 & 87-08754 (3/2/89 & 3/23/89) 
Wilcox, S h i r l e y A., 87-09028, 87-04362 & 87-13607 (3/8/89) 
Williams, Mary E., 87-00078 (1/5/89) 
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CLAIMANT INDEX 1989 

Claimant (WCB Number and/or Court Number) page(s) 

Adams, Dan (89-0076M) 381 
Adventureland Video (employer) 373 
Aguiar, Marco (WCB 84-05596; CA A47942) 654 
Ahn, Jong J. (85-00438) 145 
Akers, Danny R. (86-11855) 319 
Akerson, Robert L. (85-14555 & 86-11545) 281 
Alb r e c h t , William (WCB 86-02160; CA A46942) 679 
A l i o t h , Michael T. (86-07369) 386 
Altamirano, Jose L. (86-14286)- 389 
Andaverde, Carmen (88-0770M) 541 
Anderson, Donald C. (86-10302 & 86-15456) 258 
Anderson, Tamarah L. (87-02392) 198 
A n f i l o f i e f f , Aksinia (86-17325) 323 
Armstrong, Robert D. (86-02776) 79 
Atkinson, Elden E. (88-09150)--- 363 
Bach, Jon S. (CV-88004) 1 
Baker, Nelson W. (86-06028 & 87-01455) 258 
B a l b i , Timothy J. (88-14380) 365 
Barnes, Robert (87-04911) 97 
Barry, V a l e r i e D. (87-03048 & 86-07954) 199 
Bates, Karen J. (85-15422 & 85-15423; CA A43316) 658 
Beebe, Fra n k l i n L. (WCB 85-03872; CA A45186)-- 650 
Bennett, Thomas A. (87-06607) 551 
Benninger, John W. (86-12595) 309 
Benson, Stanley B. (86-12926) 394 
Benson, Toria S. (85-14056 & 84-01712) 85 
B e r l i n e r , Dennis E. (86-04496 & 88-17861) 527 
Bilodeau, Rhonda L. (86-11768 & 86-10223) 11 
B i r d , Raymond R. (87-16838) 398 
Blanchard, Dennis J. (87-05652) 483 
Blazevic, Mladen (87-02644) 488 
Blue, Ronald (TP-88032) 146 
Bohrer, Carl L. (87-07993 & 87-03010) 403 
Bolds, Isaac (86-16297 & 86-17049) 613 
Bostwick, Harry R. (87-0657M) 492 
Brogan, V i r g i l (86-12575) 99 
Brooks, Brenda M. (86-15811, 87-02076 etc.) 279 
Brooks, Cindy L. (86-09142 & 86-12672) 493 
Brown, Earl M. (86-00251) 287 
Brown, George D. (88-0663M) 552 
Bryant, Robert M. (86-01731) 324 
Buchanan, Clark W. (86-05237 & 86-11799) 366 
Buchanan, P a t r i c k L. (WCB 86-0278M; CA A47091) 698 
Burdick, Randall (89-0028M)--- 261 
Calawa, Glenn T. (86-16442 & 86-05078) 44,494 
Calder, John A. (88-14307) 371 
C a r l i l e , Annie L. (87-11725) 180 
Carvalho, Luciano (87-02171 & 87-02265) 50 
Castle Homes (WCB 86-17464; CA A47482) 682 
Centeno, Richard C. (87-09592) 617,618 
Centeno, Richard C. (87-19246) 619 
Chasteen, Noble J. (86-12596 & 86-12597) 528 
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CLAIMANT INDEX 1989 

Claimant (WCB Number and/or Court Number) page(s) 

Cheney, James R. (WCB 86-00195; CA A47501) 700 
Clarke, Gene M. (85-14249 & 85-07940) 20 
Coach House Restaurant (employer) 279 
Cobbin, Daniel T. (87-07206) 326 
Cochran, Robert E. (87-07532) 329 
Colonial Timber Inn (employer) 279 
Cook, Susan K. (87-15817) 87 
Cope (CA A45475) 690 
Corson, Richard E. (85-07125) 333 
Crain, Carl W. (86-05256) 589 
C r o t t s , Stokes R. (87-05525) 100 
Crumley, Edward T. (85-12902) 495 
Davis, Jimmy P. (TP-88036) 311 
Derby, Robert E. (87-09707) 405 
Dickson, Dwaine A. (86-16424) 207 
Diehr, Robert L. (86-15271) 496 
D i l w o r t h , William C. (WCB 85-0050M; CA A41737)— 675 
D i l w o r t h , William C. (WCB 85-05079 & 85-11948; CA A41591) 
Dixson, Richard J. (86-05692 & 85-14216) 467 
Dodge, Helen (86-14549) 101 
D o o l i t t l e , Joseph M. (85-13404 & 85-13908) 211 
Dunn, Frank L. (87-05740) 239 
Durrant, Donald R. (86-139770, 86-13971 etc.) 409 
E a r l , Ronald C. (85-13161 & 85-01742) 530 
Eaton, Eleanor A. (87-0728M) — 133 
Edgar, Calvin D. (87-06739) 148 
E g l i , Richard M. (87-00050) 149 
Elder, Timothy W. (85-05329) 314 
E l l i s , Harvey L. (87-01918) 470 
Erck, Ernest F. (WCB 86-05134; CA A47689)— 686 
Erwin, Bernice (86-04209) 154 
Evans, Betty L. (88-14514) 21 
Fawver, Rick J. (88-04829 & 88-03894) 158,294 
F a z z o l a r i , Tony (WCB 85-16090; CA A45497; SC S35329) 
Flores, Maria N. (WCB 86-11534 & 85-05626; CA A46093) 
Flores, Soledad B. (86-03728) 52 
Forsyth, Gregory L. (86-10813) 620 
Fo u r i e r , S h i r l e y (86-14932) '—241 
Fraser, A l b e r t W. (86-08059) 500 
Fulkerson, Arlene T. (88-0377M) 55 
Garay, Librado (87-10175) 295 
Garcia, Jesus (TP-88030) 536 
Garcia, Reyes S. (WCB 85-15946; CA A46569) 648 
G a r r e t t , Gordon D. (86-11631) 334 
Gatens, Lester W. (WCB 84-04437; CA A45204) 649 
Gates, Mary J. (86-16302, 86-17922 & 87-00191)-— 411 
Gebhard, Robert A. (86-13771 & 86-08294) 22 
G i l l e s , Mark F. (87-02778 & 87-02777) 105,245 
Goedert, Debbie K. (85-06990) 595 
H a f l i c h , Ricky J. (87-02843) 182 
Hahn, P h y l l i s M. (87-18524) 280 
H a l l , Earl R. (86-02464) 503 
Hankins, Cheryl A. (86-15505) 132 
Hanna, Joy A. (88-17106) 573 
Hansen, J e r r y (86-18118) 134 
Hansen, Merle 0, (89-0005M) 261 
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CLAIMANT INDEX 1989 

Claimant (WCB Number and/or Court Number) page(s) 

Harsha, Greg A. (86-17621 & 86-07579) 107 
Hause, Sabrina J. (86-15038) 252 
Hawkins, Gene A. (84-07309)- -630 
Hedgepeth, Steven L. (87-08610 & 87-04867) 596 
Heiden, James G. (86-01669) 541 
Hess, Gary (86-06483) 57 
Higgins, Dennis L. (87-01639) 553 
Hinkle, Brenda (86-08581, 87-01428 & 87-01429) 186 
Hirshman, Roseann (86-16820) 262 
Hlavka, Joseph (87-0184M) 419 
Hlavka, Joseph (87-12588 & 87-06234) 415 
Holcomb, David C. (TP-88035) 159 
Holley, B i l l y J. (87-03042 & 86-11418) 110 
H o l t , W i l l i e J. (86-14588) 113 
Hooper, Donna M. (87-13181, 87-02763 & 87-09367) 373 
Hoover, William (TP-88034) 61 
Howard, Theresa L. (87-06763, 86-15767 & 86-15861) 338 
Howe, David A. (86-07451 & 86-06141) 473 
Howlan, Larry (87-0221M) 382 
Hughes, Trudy E. (87-00429) 383 
Hunnicutt, Russell V. (WCB 87-18715 & 87-18716; CA A48528) 685 
Hunt, Clarence (89-0046M & 89-0047M) 187 
Jackson, Paul (87-09537) 558 
James, Gary J. (86-04564) 635 
James, Harry F. (84-07016) 506 
James, Ronald J. (86-04335) 561 
Jay, Larry L. (87-15813) 188 
Jennsen, Leonard (83-02943) 263 
Johnson, Grover (88-12065) 88 
Johnston, Roy M. (85-13546) 118 
Jones, Frank C. (87-07847) 138 
Jones, Thomas G. (86-10895) 216 
Juarez, Eusebio 0. (86-07431) 24 
Kassebaum, Rick L. (86-10070) 350 
Katzenbach, John L. (WCB 85-14924; CA A46766; SC S35641) 702 
K e l l e r , Coy D. (86-06554) 339 
Kennedy, Mary R. (86-12152) 219 
Kepford, Charles M. (87-02846) 573 
Kim, Hun J. (86-09851) 85 
Kim, Hun J. (WCB 86-09851; CA A47789) 688 
Kimberling, Donald L. and Leah L. (employers) 279 
King, Joyce (88-04722) 63 
Knowlton, Charles.D. (86-14360) 507 
Kordon, Emil (WCB 86-01089; CA A45185) 652 
Krebs, Robert L. (87-17029) 246 
Lad e l l e , A l i c e C. (86-00676) 343,539 
Lange, J u d i t h A. (87-02519) 580 
Ledbury, P h i l l i p E. (87-03490) 189 
Lehrmann, James (88-0259M) 162 
Lindsay, William H. (86-11263) 27 
Lingar, Tina M. (86-17402) 420 
Lingard, June L. (86-10166) 425 
Link, Terry L. (86-01751) 297 
L i t t l e t o n , Robert S. (85-04258) 374 
Long, Karen A. (87-00473) 114 
Losinger, John (82-10633) 431 
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CLAIMANT INDEX 1989 

Claimant (WCB Number and/or Court Number) page(s) 

M a c a i t i s , Wilma F. (WCB 87-06841; CA A48503) 696 
Marshall, Jeurine E. (87-18131) 64 
M a r t i n , Delores A. (86-01972) 597 
Martinez, Daniel S. (87-01633) 248 
Matsen, Dale S. (87-01502 & 87-00140) 163 
McDarment, Dorotha L. (86-09858) 345 
McDonald, Everett L. (86-05905) 510 
McElroy, Stephen D. (87-13564) 433 
McNutt, Eugene E. (88-13909) 164 
Mealue, John 0. (86-00763) 375 
Melles, Betre A. (86-06072) 434 
Miles, Stephen W. (87-06984) 442 
M i l l a g e , Leroy (87-05147) 352 
M i l l e r , Edward 0. (82-0210M) 642 
M i l l e r , Lawrence W. (86-09172 & 86-09651) 444 
M i l l e r , William E. (86-15799) 583 
M i l n e r , Michael L. (86-03204) 353,608 
Minnick, Lynda D. (TP-88037) 543 
M i t c h e l l , Charles P. (85-07024) 445 
Mock, Wallace W. (WCB 84-04915 & 84-06463; CA A41801) 668 
Mock, Wallace W. (WCB 85-14684; CA A44665) 673 
Morford Construction Co. (Employer) 211 
Murphy, Sammy D. (85-14939) 516 
Murr, Eugene W. (87-00698) 519 
Nairn, Grant W. (87-12276) 525 
Nehring, Richard B. (86-128728 & 86-03222; CA A47014) 695 
N e t r i c k , Anthony (88-0483M) 269 
Noyes, Deborah (87-14480) 254 
Olinghouse, Barbara D. (86-01750) 303 
Ol i v e r o s , J u l i o R. (85-08235) 67 
Orozco, Gabino R. (85-10736) 221,599 
Orr, Michael L. (87-10523) 192 
P a d i l l a S c o t t , V i r g i n i a K. (84-06863) 123 
Pappas, James C. (86-05737) 449 
Pardee, Raymond E. (86-16620 & 86-11295) 548 
Patty, James L. (86-14763) 29 
Peacock, James (87-0062M) 377 
Peckham, Ted W. (86-00033) 609 
Perez, Heriberto (88-0428M) 600 
Perkins, Kenneth L. (89-0115M) 588 
Perry, Glenn L. (85-14031 & 82-10387) 378 
Peters, Donald E. (86-12267) 623 
Petersen, Dion A. (86-12088) 477 
P e t t i j o h n , Joseph A. (88-0406M) 42 
Plumb, Michael A. (88-07803) 129 
Poole, Harold R., J r . (85-05377) 601 
P o t t r a t z , Donald (88-0826M) 166 
P o t t s , William B. (87-04119) 223 
Rager, Sharon S. (85-11532) 584 
Rasmussen, Robert D. (CV-88005) 5 
Reddon, Dennis C. (86-05001) 166 
Reeves, Sheila E. (86-10670) 644 
Reeves, Sheila E. (WCB 86-10670* CA A46867) 664 
Reigard, Charles (84-07376) 141,317 
Remior, William D. (86-17790) 522 
Rich, Ricky F. (87-07828 & 87-08694) 602 
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CLAIMANT INDEX 1989 

Claimant (WCB Number and/or Court Number) --page(s) 

Robertson, Debra J. (86-09623 & 86-09624) 30 
Rogers, Alfonso (87-01109) 539 
Rose, Larry K. (86-16120 & 86-03158) 69 
Rose, Larry K. (87-02485) 172 
Ross, James A. (87-15924) 250 
Rowley, Walter L. (86-01653) 356. 
Rule, Donny R. (87-00595)-- 73 
Rusk, Danny M. (87-12348) 358 
Ryan, Ann M. (87-04171) 255 
Saldana, Raul (87-06155) 450 
Salee, Larry J. (85-14493 & 86-01006) 269 
Salinas, Pedro M. (88-17416) 604 
Salsbury, Kenneth D. (86-12977) 565 
Scarino, Mario (TP-87002) 33 
Schroeder, Timothy R. (87-14973 & 87-14972) 568 
Schumacher, Mark S. (86-11599) 586 
Scot t , V i r g i n i a K. P a d i l l a (84-06863) 123 
Searles, Walter R. (86-13495) 627 
Seeley, Tony R. (88-15772) 130 
Shewmaker, Marlon (88-0597M) 145 
Shirk, James D. (86-08181) 90 
Short, Richard L. (85-12701, 85-15197 & 85-15198) 225 
Simons, Kenneth M. (87-02814 & 86-16762) 378,646 
Skoyen, Theresa (87-08400) 174 
Smith, Charles L. (86-12160 & 86-08550) 75 
Smith, E i l l e n e J. (86-03224) 131 
Smith, James F. (87-05823 & 86-03433) 77 
Smith, Margaret A. (87-01739, 86-16138 & 86-18106) 272 
Southwell, V i c t o r L. (86-13227)-- 234 
Spear, Charles I . (WCB 86-02003; CA A46205) 661 
Speckman, W i l f r e d L. (85-05088, 85-02030 & 86-10233) 42 
Starnes, Terry L. (86-08542) 33 
S t i e h l , Theron (87-01138) 116 
S t i g a l l , S h i r l e y (88-06162) 35 
S t r i p ! i n , Woodie R. (87-12406) 178 
Sundae's West (employer) 493 
Sundowner Motel & Cafe (employer) 455 
Suydam, William N. (86-03674) --95 
Sweeden, Gloria G. (WCB 86-02493 & 86-13988; CA A48111) 699 
Taylor, Jesse W. (86-03328 & 86-03329) 481 
Tepei, Ana (88-00489) 274 
Thompson, Doris N. (85-10539 & 85-11343) 455 
Tichenor, Dale L. (87-14700, 87-14698 etc.) 179 
T i l l m a n , Buddy (86-0445M) 239 
Tolonen, Craig M. (87-02169) 347 
Torgeson, Claudia J. & Michael P. (employers) 75 
True, Marvin J. (86-09264) 457 
Van Arnam, A l v i n L. (87-1074) 458 
Vaughn, Darlene L. (87-07743) 460 
VonRichter, James R. (86-13859) 362 
Vu, Tien (86-04849) 355 
Walker, Connie R. (87-06330) 463 
Waller, George W. (86-02822) — 606 
Webb, Andy E. (86-06882) 385 
Werth, I r i s J. (87-00672) 318 
Whaite, Leora J. (WCB 86-17464; CA A47482) 682 
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CLAIMANT INDEX 1989 

Claimant (WCB Number and/or Court Number) page(s) 

White, Paul (87-0596M & 88-0628M) --363 
Wilder, C l e o l i a J. (86-09344)- -275 
Wilder, William (89-0041M) 588 
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