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DONNA E. ASCHBACHER, Claimant WCB 88-07257
Doblie & Associates, Claimant's Attorneys October 3, 1989 . .
Scheminske & Lyons, Defense Attorneys Order Denying Reconsideration

The insurer requests reconsideration of our July 13,
1989 Order on Review that reversed a Referee's order which upheld
the insurer's denial of claimant's occupational disease claim for
a low back condition. Subsequently, the insurer filed its first
request for reconsideration. On Augqust 10, 1989, we issued an
Order Denying Reconsideration.

On August 14, 1989, the insurer filed its petition for
judicial review of our July 13, 1989 order with the Court of
Appeals. See ORS 656.298(3). Thus, jurisdiction to consider this
matter vested with the Court of Appeals upon the filing of the
insurer's appeal. See Pedro G. Alcala, 39 Van Natta 1161 (1987).
The insurer's second request for reconsideration was mailed on
September 13, 1989.

It is possible to withdraw and reconsider an order after
the filing of a petition for judicial review with the Court of
Appeals. ORS 183.482(6); Dan W. Hedrick, 38 Van Natta 208, 209
(1986). However, we exercise this authority rarely. Ronald D.
Chaffee, 39 van Natta 1135 (1987).

Under these circumstances, we decline to withdraw our
July 13, 1989 Order on Review. The issuance of this order neither
"stays" our prior order nor extends the time for seeking review,.
International Paper Company Vv. Wright, 80 Or 2App 444 (1986);
Fischer v. SAIF, 76 Or App 656 (1985), rev den 300 Or 605 (1986).

IT IS SO ORDERED.
——————— T

BETTY J. CURTISS, Claimant Own Motion 88-0312M

Richard Nesting, Claimant's Attorney October 3, 1989
Meyers & Terrall, Defense Attorneys Order Postponing Action on
Own Motion

On June 28, 1988, Referee Borchers postponed litigation in
WCB Case No. 88-04967 pending own motion closure of claimant's 1979
injury claim. The postponed litigation concerns permanent disability
ratings under determination orders issued in the 1979 claim. These
determination orders were issued before the expiration of claimant's
aggravation rights in March 1985. Claimant now asks the Board to
take whatever action is necessary to allow the pending litigation to
go forward.

Claimant's 1979 injury claim is currently in open status
pursuant to the self-insured employer's voluntary reopening in
April 1987. Aggravation rights on the claim expired in March 1985.
By Own Motion Order, issued June 24, 1988, the Board found claimant
medically stationary as of November 2, 1987 and terminated temporary
disability compensation as of that date. The Board deferred rating
permanent disability because of the pending litigation in
WCB Case No. 88-04967.

After reviewing this matter, we again conclude that the
litigation in WCB Case No. 88-04967 should go forward without further
action from the Board at this time. Where a claim is reopened after
expiration of aggravation rights, but while litigation is pending on
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a determination order issued within the aggravation period, the
claimant is entitled to closure under ORS 656.268. Carter v. SAIF,
52 Or App 1027 (1981); Coombs v. SAIF, 39 Or App 293 (1979).

Accordingly, WCB Case No. 88-04967 should proceed to
hearing. The Referee should rate permanent disability based
on claimant's condition at the time of hearing if she is medically
stationary at that time. Pauline Travis, 37 Van Natta 194 (1985);
Jeffrey Barnett, 36 Van Natta 1636 (1984). If claimant is
not medically stationary at the time of hearing, the Referee should

rate permanent disability as of the date claimant was last medically
stationary. Pauline Travis, supra.

We request that the Referee provide the Board with a copy
of the order in WCB Case No. 88-04967. Subsequent to issuance of the
Referee's order, the Board will consider whether any further action
on the own motion matter is required.

IT IS SO ORDERED.

I
J

GENE R. HARREL, Claimant Own Motion 89-0112M
Pozzi, et al., Claimant's Attorneys _ October 3, 1989
Own Motion QOrder

The self-insured employer has submitted to the Board
claimant's claim for an alleged worsening of his October 29, 1981,
industrial injury. Claimant's aggravation rights have expired. The
employer has accepted responsibility for claimant's surgery, but
opposes reopening of his claim for temporary disability benefits on
the basis that claimant has withdrawn from the work force.

We may exercise our own motion authority and reopen
claimant's claim for additional temporary disability compensation if
he has sustained a worsening of his compensable injury requiring
either inpatient or outpatient surgery, or other treatment requiring
hospitalization. ORS 656.278(1)(a). After review of the record, we
conclude that claimant has sustained such a worsening.

Nevertheless, to receive temporary disability benefits,
claimant must be in the work force at the time of the worsening. See
Dawkins v. Pacific Motor Trucking, 308 Or 254, 258 (1989); Cutright
v. Weyerhaeuser Co., 299 Or 290 (1985). The record here shows that
claimant has not worked since December, 1987. Consequently, claimant
can prevail only by proving that he is willing to work and that
either: (1) he is making reasonable efforts to obtain employment; or
(2) reasonable efforts to obtain employment would be futile because

of a compensable injury. See Dawkins v. Pacific Motor Trucking,
supra. '

The parties previously -‘went to hearing on another issue
relating to claimant's compensable injury. In an Opinion and Order
issued July 1, 1988, the Referee found that claimant would have
continued to work beyond his then-current age of 62 but for the
disabling effects of his compensable injury and its sequela.
Additionally, the record shows that claimant returned to light work
in November, 1988, but quit shortly thereafter due to increasing
pain. Following our review of this record, we find that claimant 1is
willing to work and that reasonable efforts to find work would be
futile due to his compensable injury and its sequela. We fingd,
therefore, that claimant was in the work force at the time of his
worsening. : o
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Accordingly, claimant's claim is reopened with temporary
disability benefits to .commence March 2, 1989, the date he was
hospitalized for surgery, and to continue -until claimant returns to
his regular work at his regqular wage or is medically stationary,
whichever is earlier. Reimbursement from the Reopened Claims Reserve
is authorized to the extent allowed under ORS 656.625 and OAR 436,
Division 45. When appropriate, the claim shall be closed by the
employer pursuant to OAR.438-12-055,

IT IS SO ORDERED. -
—————————————————————————————

FLOYD D. MAUGH, Claimant Own Motion 89-0462M
October 3, 1989
Own Motion Order

The self-insured employer has submitted to the Board
claimant's claim for an alleged worsening of his October 3, 1975
right knee injury. Claimant's aggravation rights have expired.
The self-insured employer has accepted responsibility for the
proposed surgery. It now recommends that claimant's claim not be
reopened under our own motion authority, alleging that claimant is
currently receiving temporary disability compensation at the
maximum rate under a separate claim with the employer. In the
alternative, the employer recommends that claimant's temporary
- aisability benefits be prorated between the two claims.

Pursuant to ORS 656.278(1)(a), we may exercise our
"Own Motion"™ authority - when we find that there-is a worsening of a
compensable injury that requires either inpatient or outpatient
surgery or other treatment requiring hospitalization. In such.
cases, we are authorized to award temporary disability benefits
commencing from the time the worker 1s actually hospltallzed or
undergoes outpatient surgery. .

Follow1ng our review of this record we are persuaded
that claimant's compensable 1njury has worsened requiring
surgery. Accordingly, his claim is reopened for temporary
disability compensation to commence the, date he is hospltallzed
for surgery,. and to contlnue until his rlght knee injury becomes
medically stationary or he returns to regular work &t his regular
wage, whichever is earlier. Relmbursement from the’ Reopened
Claims Reserve is authorized to the extent allowed under '

ORS 656.625 and OAR 436, Division 45. ‘When appropriate, the
1975 injury claim should be closed by the 1nsurer pursuant to
OAR 438-12-055.

Pursuant to our Own Motion Order, issued March 20, 18989,
claimant is receiving temporary disability benefits under a
separate 1979 left knee injury with the employer.. (WCB Case
No. 89-0137M). Claimant is not entitled to receive doubleé the
statutory sum for the same period of time loss. because he has two

separate disabling 1njur1es Fischer v. SAIF, 76 Or App 656, 661
(1985); Petshow v. Portland Bottling Co., 62 Or App 614 (1983),
rev den 296 Or 350 (1984). The employer is free to petition the

Compliance Division for a pro rata distribution of payments
between the two claims. See OAR 436-60- 020(2) o

IT IS SO ORDERED. - B .
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PAUL R. MILLER, Claimant WCB 87-07092
Bischoff & Strooband, Claimant's Attorneys . October 3, 1989
Cowling & Heysell, Defense Attorneys Order on Review

Reviewed by Board Members Myers and Gerner.

The insurer requests review of that portion of Referee ‘
Melum's order that set aside its partial denial of claimant's neck
and back conditions. Claimant cross-requests review of that
portion of the order which affirmed a Determination Order that
awarded 5 percent (6.75 degrees) scheduled permanent disability
for loss of use of the left foot. Claimant did not file a brief
on review. We affirm with regard to the partial denial issue.
Accordingly, the extent of permanent disability question is
premature. '

ISSUES

(1) Compensability of claimant's neck and back
conditions.

(2) Extent of scheduled permanent disability.

FINDINGS OF FACT

The Board adopts the Referee's Findings.

FINDINGS OF ULTIMATE FACT

The injury to claimant's left foot materially

contributed to claimant's back and neck conditions requiring
medical treatment.

CONCLUSIONS OF LAW AND OPINION

The Board adopts the Referee's opinion on the
compensability issue with the following comment.

~ On review, the insurer argues that claimant has failed
to sustain his burden of proof on either an industrial injury
theory or an occupational disease theory. However, occupational
disease has never been an issue in this case. Rather, claimant
contends that his back and neck conditions were caused by the
injury of October 6, 1986. The fact that claimant's neck and back
symptoms became apparent gradually following the October 1986

injury does not convert a claim for those conditions into one for
occupational disease.

On the merits, we are convinced that a chain of
causation has béen established between the October 6, 1986 injury
and the onset of claimant's neck and back symptoms. In this
regard, the factors listed by the Referee establish that the
injury to claimant's left foot directly and materially contributed
to his neck and back conditions. See Florence v. SAIF, 55 Or App
467 (1982); Jose L. Altamirano, 41 Van Natta 389, 392 (1989).

We turn next to the issue of the extent of claimant's
permanent disability. 1In this regard, claims are not to be
closed, and extent of permanent disability determined, until the
workers' condition has become medically stationary. ORS
656.268(1). The evidence-does not establish that claimant's neck
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and back conditions are medically stationary. Consequently, the
Determination Order award of permanent disability is premature.
Accordingly, the claim will be remanded to the insurer for
acceptance and process1ng of claimant's neck and back condition.

At such time. as claimant's compensable conditions become medically
statlonary, the claim shall be closed pursuant *to ORS 656.268.

Claimant has successfully defended against a
carrier-initiated request for review attempting to disallow his
compensation. Claimant's attorney would normally be entitled to
an assessed fee for his services on Board review. See ORS
656.382(2). However, claimant did not file a brief. Moreover,
there is no evidence in the record that claimant's counsel
provided legal representation short of briefing which would
support an attorney fee award on review. See Dan W. Hendrick, 38
Van Natta 208 (1986), aff'd mem 83 Or App 275 (1987). We conclude
that claimant's counsel is not entitled to the award of an
assessed fee on review. Shirley M. Brown, 40 Van Natta 879 (1988).

ORDER

The Referee's order dated November 25 1987 is affirmed
in part and reversed in part. Those portlons_of the Referee's.
order that upheld the insurer's denial of claimant's psychological
condition and that set aside the insurer's partial denial of
claimant's neck and back condition are affirmed. The neck and
back claims are remanded to the insurer for acceptance and
processing in accordance with law. ' That portion of the Referee's
order that affirmed the September 14, 1987 Determination Order is
reversed.  The Determination Order is set aside as premature ‘A
client- pald fee, not to exceed $155, is approved.

o ____}}

TERRY L. REYNOLDS, Claimant _ WCB 87-12734
Ackerman, et al., Claimant's Attorneys October 3, 1989
Roberts, et al., Defense Attorneys Order on Review

Rev1ewed .by Board Members Gerner and Myers

The self 1nsured employer requests review of Referee
Huffman's order that set aside its denial of claimant's
occupatlonal disease claim relating to h1s low back We reverse
in part.

' The Board adopts the Referee's findings of fact and
conclusions of law with the following additions and alterations.

FINDINGS OF FACT

Spondylolysis is an abnormal separation in the pedicle
of a vertebra. Spondylolisthesis is the forward displacemént of
one vertebra upon another. Claimant's spondyloly51s and
spondylolisthesis preexisted his employment and were not

pathologically worsened by his work activity. The spinal
instability associated with the conditions, however, did

materially contribute to the cause of claimant's lumbar ‘disc
disease and chronic lumbosacral strain and continues to materlally
contrlbute to the symptoms aSSOC1ated W1th those condltlons

CONCLUSIONS OF LAW

Because ¢laimant's spondylolysis andnspoﬁdylolisthesis
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were not pathologically worsened by his work activity, they are
not compensable, Weller v. Union Carbide Corp., 288 Or 27, 35
(1979). The adverse effects of the instability associated with
the conditions on claimant's lumbar disc disease and chronic
lumbosacral strain, however, are compensable. See Van Blokland v.
Oregon Health Sciences University, 87 Or App 694, 698 (1987);
Barbara J. Meherin, 41 Van Natta 772 (April 7, 1989).

ORDER

The Referee's order dated January 15, 1988, as clarified
~in the Order on Reconsideration dated March 18, 1988, is reversed
in part. That portion of the Referee's order that held claimant's
spondylolysis and spondylolisthesis compensable is reversed. The
remainder of the Referee's order is affirmed. For services on
review concerning claimant's successful defense of a portion of
the Referee's order, claimant's attorney is awarded $500, to be
aid by the self-insured employer. A client-paid fee of up to
1,236 is éapproved.

-
e —— b

MARGARETTE I. SCHAFFER-WRIGHT, Claimant WCB 86-13929

Martin J. McKeown, Claimant's Attorney October 3, 1989
Cummins, et al., Defense Attorneys - Order on Review

" Reviewed by Board Members Gerner and Myers.

The self-insured employer requests review of that
portion of Referee Hettle's order which set aside its partial
denial of claimant's bilateral foot condition. On review, the
sole issue is compensability.

The Board affirms and adopts the order of the Referee
with the following supplementation.

Although we agree with the Referee's conclusion that the
employer's denial was improper under Bauman v. SAIF, 295 Or 788
(1983), we also find that claimant's current bilateral foot
condition is compensable on its merits.

Dr. Arbeene, claimant's treating physician, has followed
claimant since the original claim. He has documented chronic

bilateral foot pain which he diagnosed as plantar facsitis..

Dr. Rosenbaum felt that claimant's symptoms could be due to a
small fiber neuropathy or myelopathy, but also conceded that he
could not rule out the coexistence of a plantar fascitis.

Drs. Lafrance and Hahn have diagnosed probable tarsal tunnel
syndrome, but based this diagnosis on claimant's symptoms as the
nerve conduction studies proved inconclusive.

We find Dr. Arbeene's opinion persuasive. He has
treated claimant since the original claim and has consistently
opined that her condition is caused by plantar facsitis. 1In
making this . finding, we note that Dr. Arbeene concurred with
Dr. Rosenbaum's report, by "checking the box." We do not take
" this to mean, however, that he was retracting his prior opinions.
Further, Dr. Rosenbaum indicated that he could not rule out the
coexistence of plantar fascitis. Under these circumstances,

Dr. Arbeene's well-reasoned opinion is entitled to greater
weight. Weiland v. SAIF, 64 Or App 810, 814 (1983).
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. We conclude that claimant's current bilateral foot
condition is causally related to her original accepted claim. In
making this finding we note that plantar facsitis is the only
diagnosis that a majority of the physicians in the record
endorse. '~ Dr. Rosenbaum's suggestion that claimant's symptoms
could be due to a fiber neuropathy, despite the lack of objective
neurological findings, 'does not rise to the level of medical
probability. Further, the diagnosis of tarsal tunnel syndrome is
also not supported by objective findings. . In light of this, we
conclude that claimant's current bilateral foot condition is
compensable regardless of whether the current condition is
diagnosed as plantar fascitis, tarsal tunnel syndrome, or fiber
neuropathy. See Karen M. Partridge, 39 Van Natta 137 (1987).

Claimant's counsel is statutorily entitled to a
reasonable, ‘insurer- paid attorney fee for services rendered on
Board review. -Such a fee is defined as an "assessed fee." See
OAR 438-15-005(2). However, we cannot award an assessed fee .
unless claimant's attorney files a statement of services. See OAR
438-15-010(5). Because no statement of services has been received
to date, an assessed fee shall not be awarded. See OAR
438~15-010(5).

- ORDER

The Referee's order 'dated December 2, 1987, is
affirmed. A client-paid fee, not to exceed $1,607.50, is approved.

M

JOANNE L. SEELIG, Claimant © - WCB 87-11468

Ro11, et al., Claimant's Attorneys October 3, 1989
Rank1n, et al., Defense Attorneys ~ Order on Review

Reviewed, by Board ‘Members Myers and Gerner

~ Claimant. requests review of that portion of Referee
Podnar's order that upheld the insurer's denial of her

occupational disease claim for an alleged allergy to shrimp and
crab. We affirm.

ISSUE

The éompehsability of olaimant's‘alleged allergy.to
shrimp and crab. :

FINDINGS OF FACT

, Clalmant began working for the employer, a seafood
cannery, in June 1985, Before working for the employer, she had
worked for other employers in the seafood industry for

approximately 30 years, primarily as a "crab shaker." For the
employer, she worked as a shrimp weigher and crab shaker.

In December 1986, clalmant developed a number oOf
symptoms 1nclud1ng a sore throat, headaches, itchy eyés and visual
dlsturbances,_earaches, nasal congestlon, chest tightness, and
coughing. “She sought treatmént from Dr. Linehan, her family
doctor, in early 1987. 1In February 1987, claimant requested a
referralito-an allegy specialist and Dr. Linehan sent her to
Dr. Hastings, a Longview, Washington allergist. Dr. Hastings
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performed intradermal tests which revealed strong reactions to the
pollens of a number of trees, grasses and weeds and to molds,
house dust and animal dander. He also performed skin scratch
tests which revealed significant reactions to egg and clam and
strong -reactions to crab and shrimp. He diagnosed allergic
rhinitis and conjunctivitis, prescribed a series of allergy shots
and recommended that claimant avoid exposure to crab or shrimp.
Claimant left work as a result of this recommendation.

In May 1987, claimant was examined by Dr. Montanaro, an
Assistant Professor of Medicine in the Allegy and Clinical
Immunoclogy Department of the Oregon Health Sciences University.
Dr. Montanaro ordered blood serum and skin scratch allergy tests
which showed only mild reactions to house dust and mite extract.,
Reactions to pollens, animal dander, molds, crab and shrimp were
negative. Montanaro opined that claimant had experienced an acute
upper respiratory infection and sinusitis in late 1986 and early
1987 rather than an allergic reaction. On July 10, 1987, the
insurer issued a denial of claimant's occupational disease claim
for the alleged allergy to crab and shrimp.

In September 1987, Dr. Huffman, a Longview, Washington
ear, nose and throat specialist, ordered additional blood serum
allergy tests. These tests revealed mild reactions to crab and
shrimp. 1In a subsequent report, Huffman noted that the serum
tests he ordered had been graded by different procedures than
those ordered by Dr. Montanaro and indicated that the results of
the two sets of tests might actually be the same, only graded
differently. Dr. Montanaro later opined that the grading system
which had been used for his tests was more widely accepted in the
medical community than that used for Dr. Huffman's tests and
otherwise questioned the accuracy of Dr. BHuffman's tests.

FINDINGS OF ULTIMATE FACT

Claimant is not allergic to crab or shrimp. She
experienced an acute upper respiratory infection and sinusitis in
late 1986 and early 1987 rather than an allergic reaction to crab
or shrimp.

CONCLUSIONS OF LAW

To establish the compensability of her alleged allergy
to crab and shrimp, claimant has the burden of proving that her
work activity or -exposure with the employer was the major

contributing cause of such an allergy. Dethlefs v, Hyster Co.,
295 Or 298, 309-10 (1983).

There are four medical opinions in the present case
concerning the nature of claimant's condition in late 1986 and
early 1987. Dr. Hastings opined that claimant had experienced an
allegic reaction to the crab and shrimp which she encountered in
the employer's cannery. Dr. Linehan summarily concurred in this
opinion. Dr. Huffman opined that claimant had a mild allergy to
crab and shrimp, but offered no opinion regarding its cause or of
the cause of clalmant s symptoms in late 1986 and early 1987.

Dr. Montanaro opined that claimant was not allergic to crab or
shrimp and that she had experienced an acute upper respiratory
1nfect10n and 51nu51tls rather than an allerglc reaction.

In assessing the persuasiveness of the above medical
opinions, we examine three basic factors: the source of the
-1666- '



opinion, .its factual basis and its logical force. Earl M. Brown,
41 Van Natta 287,291 (February 17, 1989). The source of the
opinion has reference to the expertise and objectivity of the one
giving it. See Abbott v. SAIF, 45 Or App 657, 661 (1980). The
factual basis of the opinion rélates to the completeness and
correctness of the information upon which it is based. See Somers
v. SAIF, 77 Or App 259, 263 (1986). The logical force of the
opinion concerns the depth, clarity and cogency of the analysis.
See id. - ' '

Of the four doctors who rendered opinions in this case,
Dr. Montanaro appears to have the most expertise in the field of
allergies. He is an instructor in that field and was eXxpressly
recognized by Dr. Hastlngs as "a very well trained and well
respected allergist_[w1th] considerable experience in the field of
work-place allergies. (Ex. 21-1). Dr. Hastings is an allergy
specialist, but his expertlse as such is not otherwise reflected
"in the record. Dr. Linehan is a family practitioner and his
expertise in the filed of allergies:is not.reflected in the
record. In view of the fact that he referred claimant to
Dr. Hastings for an evaluation of her potential allergies,
however, his expertise does not appear to be great. Dr. Huffman
is an ear, nose and throat specialist. His expertise in the field
of allergies is not reflected in the record. :

"Evaluation of the factual bases of the various opinions
"in this case is problematic. Dr. Hastings, Dr. Montanaro and

-Dr. Huffman all ordered different tests and based their opinions
only upon their own tests. Drs. Huffman and Montanaro.agreed,
however, that the serum tests they employed are generally more
accurate than the 1ntradermal and scratch tests employed by

Dr. Hastings. (See Ex. 24-1; 29-10). Dr. Montanaro also asserted
that the grading system which he used for his serum tests was more
widely accepted in the medical community than that used for

Dr. Huffman's tests and otherwise questioned the accuracy of

Dr. Huffman's tests. (Ex. 28-1). Dr. Huffman did not respond to
these remarks. In view of Dr. Montanaro's_apparently superior
expertise in the field of allergies and Dr. Huffman's failure to
respond to Dr. Montanaro's criticisms of his tests, we accept the
results of the tests ordered by Dr. Montana:o as accurate. The
factual. ba51s of Dr. Montanaro's oplnlon, therefore, is correct.
The factual bases of the oplnlons of Drs. Hastings, Linehan and
Huffman are not . . . :

Regardlng the loglcal force of the oplnions, ,
Dr. Montanaro's opinion is well- reasoned and is the most
thoroughly explalned '

In view of the above analysis, Dr. Montanaro's opinion
is worthy of the greatest deference and we accept it over those of
Drs. Hastings, Linehan and Huffman. Dr. Montanaro opined that
claimant did not have an allergy to crab or shrimp and that her
symptoms in late 1986 and early 1987 were due to an acute upper
respiratory infection and sinusitis. Because claimant does not
have an allergy to crab or shrlmp, her occupatlonal disease claim
for such an allergy must fail. There is no' evidence which would
support the conclusion that claimant's work’ activity was the major
contributing cause of her acute upper respiratory infection and
sinusitis. We conclude, therefore, that clalmant has falled to
prove a compensable occupatlonal dlsease
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ORDER

The Referee's order dated February 29, 1988 is
affirmed. A client-paid fee of up to $751.50 is approved.

e e — ]

CRAIG M. TOLONEN, Claimant WCB 88-01320
Kirkpatrick & Zeitz, Claimant's Attorneys October 3, 1989
Rankin, VavRosky, et al., Defense Attorneys Order on Review

Reviewed by Board Members Myers and Gerner.

The self-insured employer requests review of that
portion of Referee Knapp's order which set aside its denial of
claimant's "ongoing" need for medical services for an
anxiety/stress condition. Although claimant has not formally
cross-requested review, his attorney seeks a greater attorney fee
than that awarded by the Referee. '

The Board affirms the order of the Referee, but for
different reasons.

ISSUES

1. The compensability of claimant's current
anxiety/stress condition and resulting need for medical services.

2. Whether the insurer's denial is an impermissible
prospective denial of claimant's medical services.

3. Whether claimant's attorney is entitled to a greater
attorney fee than that awarded by the Referee, for services
rendered at the hearing.

FINDINGS OF FACT

The Board adopts the Referee's findings and makes the.
following additional findings.

In June, 1987, the parties went to hearing before a
prior Referee, Referee Menashe. The issue before the prior
Referee was whether claimant's anxiety/stress condition was a
compensable occupational disease. Drs. Larsen and Turco, the
employer's consulting physicians, testified that claimant's
condition was not work related. 1In finding that claimant had
proven compensability, the Referee was not persuaded by the
conclusions of either Larsen or Turco. We affirmed the prior
Referee's order on March 22, 1989. See Craig M. Tolonen, 41 Van
Natta 347 (1989).

CONCLUSIONS OF LAW

The Merits

Claimant must prove that his compensable occupational
disease of January, 1987, is a material contributing cause of his
current anxiety/stress condition and resulting need for medical
services. See ORS 656.245(1).

In'NOVember, 1987, claimant was reexamined by
Drs. Larsen and Turco, at the request of the employer. As before,
-1668-



they opined that claimant's anxiety/stress condition was the
result of non-industrial factors. First, Larsen stated, inter
alia: : :

"I certainly believe that [claimant's]
on-going complaints are not materially
related to his employment but are directly
related to his personality structure, his
Uise of alcohol and now his use of
Benzodiazepine tranquilizers."

One week later, Turco reported, inter alia:

"This man's symptoms have not changed since
my last 'examination even though he has been
working the shift that he wishes to. As
you know, I did not feel that his
difficulties were related to the work
experience but felt his problems in that
regard were primarily of an administrative
nature. This man has had long-standing

" hysterical symptoms associated with
long-standing psychological problems. The
current diagnosis is-hysterical conversion
reaction’'as it was . previously in an
individual with chronic alcoholism by
history." (Emphasis added).

In January, 1988, the employer issued a denial of all
further medical treatment in association W1th claimant's.
anxiety/stress condltlon

The follow1ng month, Ms. Priee, nurse practitiener,
reported, inter alla

"I am treating {[claimant] for stress
symptoms which'I feel -are exacerbated by
.his work conditions. "His symptoms are
better, and he is slowly discontinuing his
medicine. However, he continues to live
under the threat of - Shlft change

Clalmant 'S supervisor, Mr. Sanders, testlfled that he
had 'no 1mmed1ate plans to change claimant to swing shift. He
conceded, however, that his plans could change if the 'employer
prevailed in its appeal of clalmant [ anx1ety/stress clalm
Tr. 19 ana: 21 ‘ :

Clalmant testlfled that ‘after receiving the insurer's
denial of January, 1988, his anxiety/stress symptoms increased.
He experienced anxiety attacks, numbness, and impaired breathing.
He wished to continue biofeedback treatments, until his level of
medlcatlon was further reduced

‘ We are not persuaded by the opinions of Drs. Larsen and
Turco. 'They have consistently opined that claimant's
anxiety/stress condition is due to non-industrial factors. While
Larsen and Turco are entitled to reiterate their earlier opinions,
their views conflict with the law of the case. Kuhn v. SAIF, 73
Or App 768, 771-72 (1985). That is, claimant has a compensable
anxiety/stress condition, as a matter of law. We see little, if
anything, in the opinion of Larsen or Turco to suggest a new or
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superseding non-industrial cause since the prior Referee's order
of June, 1987. .

Moreover, claimant credibly testified that his
biofeedback treatments were helping to reduce his symptoms. His
symptoms resurfaced, however, when the employer issued its denial
of January, 1988. 1In addition, Ms. Price reported that claimant's
symptoms were exacerbated by the threat that he could be
reassigned to swing shift. On cross-examination, Mr. Sanders
conceded that claimant could be transferred back to swing shift if
the compensability of his anxiety/stress condition is overturned
on appeal.

In sum, we are persuaded by the lay testimony and the
medical opinion of Ms. Price that claimant's compensable
anxiety/stress condition remains a material contributing cause of
his current anxiety/stréss condition and resulting need for
medical services.

Prospective Denial

The employer's denial of January, 1988, states, inter
alia:

"Based on -medical information, it appears
that your ongoing symptoms and complaints
are no longer related to your claim of
January 15, 1987 or your employment
activities. Therefore, ongoing medical -
treatment in association with anxiety
symptoms and complaints are respectfully
denied. This is only a partial denial of
your claim and does not impair or change
the status of your claim since the Opinion
[and] Order."

The Referee interpreted the denial narrowly as applying
only to "then-current and not subsequent medical services." We
disagree.

The denial plainly denies "ongoing" medical services;
not merely "current"” medical services. A prospective denial that
attempts to deny a worker's right to all future or ongoing medical
services, as here, is impermissible. Danny M. Rusk, 41 Van Natta
358 (1989); see ORS 656.245(1).

Accordingly, independent of our above analysis on the
merits, we set aside the employer's denial on the additional
grounds that it impermissibly denied claimant's right to future
medical services. :

Attorney Fee

The Referee awarded claimant's attorney an assessed fee
of $1,100 for setting aside its January, 1988, denial. Claimant's
attorney asserts that his services at the hearing entitle him to a
fee of $1,650.

After considering the factors set forth in OAR
438-15-010(6), we conclude that a $1,100 assessed fee
appropriately compensated claimant'’s attorney for his time and
effort expended at the hearing.
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Lastly, claimant's attorney is entitled to an additional
assessed fee for his services on Board review concerning the
denial issue.- However, inasmuch as no statement of services has
been received from claimant's attorney, we cannot award such a
fee. '"OAR 438-15- 010(5)

ORDER

The Referee's order, dated April 14, 1988, is affirmed.
The Board approves a client- -paid fee, payable from the employer to

its attorney, not to exceed '$918.50.
L

EDWARD WALTERS, Clajmant ‘ o WCB 87-16006
Vick & Gutzler, Claimant's Attorneys October 3, 1989
Beers, Z1mmerman & Rice, Defense ‘Attorneys Order on Review

"Reviewed by Board Members Gerner and Myers

The insurer requests review of that portion of Referee
Bethlahmy's order that set aside its partlal denial of claimant's
chlropractlc services.

The Board reverses the ‘order of the Referee.
ISSUE

Whether claimant was entitled to continuing chiropractic
services after he had formally changed attending physicians and
his new physician neither referred him to a chiropractor nor
recommended chiropractic services.

FINDINGS OF FACT

The Board adopts the Referee s findings and makes the
following additional findings.

Claimant signed two Change of Attending Physician
forms. The first in September, 1986, and the second in April,
1987. On each form, directly above claimant's s1gnature, the
following statement is consplcuously provided:

"WORKER'S STATEMENT

: I wish to change attending physician.
The insurer may notlfy my previous attending phy31c1an

There 'is no showing of fraud, mlsrepresentatlon, duress,
or lack of mental capacity at the time claimant signed each form.

- CONCLUSIONS OF LAW

The parties do not dispute.the application of OAR
436-10-060(2) to this case. That rule provides, inter alia:

*The pat1ent ‘may have only one attendlng
physician at a time. Treatment by other
physicians shall be at the request of the:
attending physician who shall promptly
notify the insurer of the request, * * * "

_ Here, claimant compensably injured his left knee in 1978. He
“treated with Dr. Tongue, an orthopedist, for several years. 1In
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September, 1986, he signed a Change of Attending Physician form,
which specified Dr. Beebe, -a chiropractor, as his new attending
physician. While continuing to treat with Beebe, he signed a
second Change of Attending Physician form in April, 1987. This

- second form specified Dr. Rusch, M.D., as his new attending
physician. Rusch never referred claimant to Beebe nor recommended
‘ that he obtain chiropractic treatment.

In October, 1987, the insurer issued a partial denial of
claimant's chiropractic treatment since April, 1987. The basis
for the insurer's denial was that Dr. Beebe's services had not
been requested by Dr. Rusch, as required by OAR 436-10-060(2).

Finding that claimant had not intended to change physicians
in April, 1987, the Referee set aside the insurer's partial
denial. We disagree.

Claimant formally changed attending physicians from Dr. Beebe
to Dr. Rusch in April, 1987. 1In so doing, he executed a Change of
Attending Physician form. As we found above, that form
conspicuously provided that claimant wished to change attending
physicians. There is no evidence that he did not understand the
plain and unambiguous language directly above his signature. Nor
is there any evidence of fraud, misrepresentation, or duress.
Accordingly, claimant testified, inter alia:

"Q. And that form says -- well, let me
take a look at it directly here. It says,
'I wish to change attending physician.'
Why did you sign that form?"

"A. I was under the impression that I had
to sign that to get [the insurer] to pay
for [Dr. Rusch's] services."

"0. What led you to think that?"

"A. I didn't really understand the rules
as I'm starting to learn them. I thought
that I had to sign. that for him to receive
the money from [the insurer]."

Under such circumstances, we conclude that claimant changed
his attending physician from Dr. Beebe to Dr. Rusch in April,
1987. Claimant's mistaken belief as to the legal effect of that
form, no matter how genuine, is not controlling. See Alva P,
Hogan, 40 Van Natta 565 (1988). 1Inasmuch as Rusch never requested
Beebe to treat claimant, claimant's treatment by Beebe after
April, 1987, was not compensable. OAR 436-10-060(2).

ORDER

The Réferee's order, dated March 8, 1988, is reversed. The
insurer's partial denial is reinstated and upheld.

e ——————————————————————e———SSSST
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JQHN W. WHARTON, Claimant : WCB 88-06680
Vick & Gutzler, Claimant's Attorneys October 3, 1989
SAIF Corp Legal, Defense Attorney ‘ Order of Dismissal

, The SAIF Corporation moves for dismissal of claimant's
request for review of a Referee's order on the ground that
claimant did not request review. The motion is granted.

FINDINGS

Claimant requested a hearing concerning an April 27,
1988 Determination Order. The hearing was scheduled for June 29,
1988. On that date, claimant did not appear at the hearing.  SAIF
moved for dismissal of the hearing. On July 7, 1988, the Referee
dismissed the hearing request without prejudice. The order
contained a statement explaining the parties' rights of appeal
under ORS 656.289(3) and 656.295. ,

On July 18, 1988, the Hearings Division received a
letter from claimant. The letter, dated July 12, 1988, was
addressed to the Referee. The letter began as follows: "[iln

answer to your letter, dated July 7, 1988, ‘and our telephone
conversation, today, July 12, 1988 . . ." After explaining that
he believed his hearing had been cancelled, claimant concluded as
follows: "I think you'd better check your records before writing
such letters as the one I received today (the Order of A
Dismissal)."™ The letter, which was neither mailed by registered
nor certified mail, indicated that copies had been mailed to SAIF
and its insured. S '

On June 28, 1989, claimant contacted the Board
concerning the status of his case. On June 30, 1989, the Board
mailed a computer-generated letter to the parties acknowledging a
request for review of thé Referee's July 7, 1988 order.

ULTIMATE FINDINGS

Claimant did not request Board review of the Referee's
July 7, 1988 dismissal order. '

CONCLUSIONS

- A Referee's order is final unless, within 30 days after
the date on which a copy of the order is mailed to the parties,
-one of the parties requests Board review under ORS 656.295. ORS
656.289(3). Requests for Board review shall be mailed to the
Board and copies of the request shall be mailed to all parties to
the proceeding before the Referee. ORS 656.295(2). Compliance
with ORS 656.295 requires that statutory notice of the request for
.rev;ew be mailed or actual notice be received within the statutory

period. Argonaut Insurance.Co.-v. King, 63 Or App- 847, 852 (1983).

The request for review by the Board of a Referee's order
need only state that the party requests a review of the order.
ORS 656.295(1). While no "magic words" are required for
comp}iance,?the'statute contemplates a modicum of information
sufficient to clearly identify a document as a party's request for
Board review of a Referee's order. Gerardo V. Soto, Jr., 35 Van
Natta 1801, 1803 (1983). Where a party has not expressly
requested Board review, but their intention to do so is both clear
~and- unmistakable, we have concluded that we have jurisdiction

pursuant -to ORS 656.295. See Rochelle M. Gordon, 40 Van Natta
1808 (1988). -1673-




In Gordon, the claimant mailed a letter to the Board
some 21 days after a Referee's dismissal order. 1In her letter,
claimant stated that she "had no intentions of stopping [her]
case" and would "not stop this until [she got] a fair
settlement.:"™ 1Inasmuch -as the letter was received shortly after
the Referee's order and reflected the claimant's desire to
continue the prosecution of her case, we held that it constituted
a request for Board review.

The present case is distinguishable from Gordon. Here,
as in Gordon, claimant's letter, which was received shortly after
the Referee's order, did not expressly request Board review.
However, unlike Gordon, claimant's intentions are far from clear
and unmistakable. 1In fact, there appears to be only one
certainty. That is, in direct response to the Referee's order and
a recent "telephone conversation", claimant specifically addressed
his July 12, 1988 letter to the Referee, rather than the Board.

Considering such circumstances, including claimant's
express admonishments to the Referee to "check your records", we
interpret the July 12, 1988 letter to be, in effect, a request for
reconsideration of the Referee's dismissal order. See June M.
Hejduk, 41 Van Natta 887 (1989) (Motion to set aside Referee's
dismissal order does not constitute request for Board review);
Myron A. Schmidt, 41 Van Natta 896 (1989) (Motion to vacate
Referee's dismissal order is not a request for Board review).
Consequently, we hold that claimant did not request Board review

of the Referee's order. ORS 656.295(1); Rochelle M. Gordon,
supra; Gerardo V., Soto, supra.

Inasmuch as the Referee's order has not been appealed,
stayed, withdrawn, modified, or republished within 30 days of its
issuance, it has become final by operation of law. ORS
656.289(3); Farmers Insurance Group v. SAIF, 301 Or 612, 619
(1986); International Paper Co. v. Wright, 80 Or App 444 (1986);
Fischer v. SAIF, 76 Or App 656, 659 (1986).

We are mindful that claimant has apparently taken these
actions without benefit of legal representation. We further
realize that an unrepresented party is not expected to be familiar
with administrative and procedural requirements of the Workers'
Compensation Law. Yet, we are not free to relax a jurisdictional
requirement, particularly in view of Argonaut Insurance Co. V.
King, supra. See Alfred F. Puglisi, 39 Van Natta 310 (1987);
Julio P. Lopez, 38 Van Natta 862 (1986).

Accordingly, the request for Board review is dismissed.

IT IS SO ORDERED.

3

HAYWARD A. CLARK, Claimant ' WCB 85-12381, 86-12353, 86-12901"
Ackerman, et al., Claimant's Attorneys & 86-15739
Brian L. Pocock, Defense Attorney October 5, 1989

Order on Review
Reviewed by Board Members Myers and Gerner.

The self-insured employer requests review of that portion
of Referee Seymour's order which set aside its denial of claimant's
occupational disease claim for a bilateral carpal tunnel syndrome
condition. On review, the issue is compensability. We affirm.
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FINDINGS OF FACT

From August 1978 until almost December 1979, claimant was
employed as a panel patcher. Most of the work on that job involved
using a hand router, putty gun, and glue gun on the patch line.
Claimant is right-handed and held the router and guns in his right
hand. There were many grasping motions involved.

In November 1979, claimant began experiencing numbness,
mostly at night, in his right hand and wrist. The symptoms
worsened and claimant filed a claim for the condition on January
22, 1980, which was accepted by the employer. The 801 form noted
that the condition involved nerves in the right wrist. The
condition was diagnosed as right carpal tunnel syndrome. A
subsequent 827 form filed January 29, 1980 diagnosed claimant's
condition as: probable carpal tunnel syndrome of the right arm;

probable early carpal tunnel syndrome of the left, secondary to job
exposure.

In May 1986, claimant was examined by Dr. Mundall,
neurologist, at the request of Dr. Thomas, claimant's treating
chiropractor. Dr. Mundall reported that in addition to low back
pain, claimant had mild symptomatic carpal tunnel syndrome, right
worse than-left. Claimant filed an 801 form for bilateral carpal
tunnel syndrome which was dated April 23, 1986

, In August 1986, the employer denied clalmant s claim for
bllateral carpal tunnel syndrome

FINDINGS OF ULTIMATE FACT

Claimant's work activities were the major cause of his
_bilateral carpal tunnel syndrome

CONCLUSIONS OF LAW

» The employer contends that the Referee should have
~admitted a rebuttal report from Dr. Nathan that was obtained after
the hearing. We note that the Referee specifically left the record
"open for the deposition of Dr. Mundall and a deposition of
claimant. As the record was not left open for any further
evidence, other than the depositions mentioned above, we agree that
Dr. Nathan's rebuttal report should not have been admitted. See
former OAR 438-06-090. Accordingly, we have not considered the
report. We now proceed to the merits.

The Referee concluded that claimant's bilateral carpal
tunnel syndrome is causally related to his work activities. We
~agree, .

In order to prevail on an occupational disease claim,
claimant must show that the work activity either caused the
condition or, in the case of a preexisting condition, that the work
activities caused a worsening of the underlying condition. Wheeler
v. Boise Cascade, 298 Or 452 (1985); Weller v. Union Carbide, 288
Or 27 (1979). This requires claimant to prove that the work
activities were the major contributing cause of the condition or
its worsening. Roseburg Lumber Co. v. Killmer, 72 Or App 626
(1985).

The issue of whether claimant's work activities were the
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major contributing cause of his bilateral carpal tunnel syndrome is
a complex medical gquestion. Thus, although claimant's testimony is
probative, the resolution of the issue largely turns on an analysis
of the medical record. Uris v. Compensation Department, 247 Or
420, 426 (1967); Kassahn v. Publishers Paper Co., 76 Or App 105,
109 (1985). :

Dr. Mundall, who is treating claimant's bilateral carpal
tunnel syndrome, opined that the condition was work-related. His
opinion is based on the nature of claimant's work activities, i.e.
frequent gripping activities and because claimant's symptoms

fluctuated depending on what kind of work he was doing at the

time. Dr. Cuttler agreed with Dr. Mundall and opined that
claimant's work activity was consistent with a work-related
condition. Further, Dr. Golden also felt that the bilateral carpal
tunnel syndrome was work-related.

Only Dr. Nathan felt that claimant's work was not
causally related to his bilateral carpal tunnel syndrome. He
considered it unlikely that the type of work activities performed

by claimant would be responsible for the development of the
condition. '

Following our de novo review of the medical and lay
evidence, we conclude that claimant's work activities were the
major cause of his bilateral carpal tunnel syndrome. In reaching
this conclusion, we are persuaded by the well-reasoned opinions of
Drs. Mundall and Cuttler. Somers v. SAIF, 77 Or App 259 (1986).

Accordingly, claimant's bilateral carpal tunnel syndrome condition
is compensable.

Although claimant prevailed before the Board on an
employer-initiated request for review, he submitted no brief for
our consideration. Further, there is no other evidence that
claimant's counsel meaningfully participated on Board review.
Accordingly, we find that claimant's counsel is not entitled to a
fee in this forum. Shirley M. Brown, 40 Van Natta 879 (1988).

ORDER

The Referee's order dated August 14, 1987 is affirmed. A
client-paid fee, not to exceedé $359, is approved.

HAROLD L. DAVENPORT, Claimant Own Motion 87-0120M

Becker & Hunt, Claimant's Attorneys October_S, 1989 ' .
Nelson, et al., Defense Attorneys Own Motion Determination

The insurer voluntarily reopened claimant's claim for a
worsened condition related to his industrial injury of October 31,
1979. The claim has now been submitted for closure. We grant
claimant permanent total disability and additional temporary total
disability benefits.

ISSUES

1. Extént of claimant's permahent disability, incluaing
permanent total disability.

2. Temporary total disability.
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FINDINGS OF FACT

Claimant, .a@a maintenance mechanic/combination welder, ,
sustained various compensable injuries on October 31, 1979, when he
slipped and fell from a ladder, landing on his right side. X-rays
that night revealed several fractured right ribs. The next day,
claimant sought treatment for pain in his chest, neck, right shoulder
and elbow. He was taken off work for a few weeks and treated
conservatively. The claim was closed by Determination.-Order on March
25, 1980, with no permanent disability award.

Claimant continued to hHave pain in the neck and right
shoulder, along with tenderness and occasional swelling of the right
elbow., 1In early 1981, claimant sought treatment for what was
diagnosed as right olecranon (elbow) bursitis. The elbow was
sucessfully aspirated, eliminating further swelling. Claimant was
also diagnosed with a right shoulder sprain, which was treated
conservatively. The claim was again closed by Determination Order on
October 28, 1982, with awards of 10 percent unscheduled permanent
disability and 5 percent scheduled permanent dlsablllty for the loss
of use or function of the right arm.

In February, 1984, claimant began treating with Dr. Manley,
an orthopedist. Claimant complained of acute tenderness and numbness
radiating into the fingers of his right hand. Nerve conduction
studies revealed right tardy ulnar nerve palsy.

Meanwhile, in December, 1984, claimant's neck pain increased in
severity, occasionally shooting into the right shoulder. X-rays
revealed significant cervical spondylosis. In February, 1985, the
employer closed down the plant where claimant had been working as
a maintenance mechanic. Claimant has not worked since then.

On May 28, 1985, due to worsening ulnar neuropathy,
claimant . underwent surgical transposition and decompression of the
right ulnar nerve. He responded well to surgery, though some
residual symptoms.of numbness and tingling remained. The insurer
reopened claimant's claim and began paying temporary disability
benefits beginning on the date of surgery. :

. Claimant continued to have pain along the neck and right
shoulder. Dr. Manley diagnosed biceps tendonitis and prescribed
physical therapy. Nevertheless, by January, 1986, claimant had
constant neck and right shoulder pain, along with residual
symptoms in the right hand. Various diagnostic studies on the
cervical spine in March, 1986, revealed significant spondylosis
with evidence of significant potential for nerve root .
compression. However, surgery was not recommended for that
condition. 1In 1987 claimant experienced a worsening of the right
shoulder and hand conditions. Also, it was determined that oral
medication for the right shoulder was irritating claimant's
stomach. Treatment by injections and physical therapy appeared to
help. : : :

. Claimant presently has permanent physical limitations
due to the effects of. . his compensable injuries, which limit him to
very sedentary work. . He has significant loss of right shoulder
motion and exper;ences shoulder impingement with any type of
abduction or flexion. There is also significant muscular
tenderness and a 20-percent loss of strength in the right shoulder
when compared to the left shoulder. He cannot climb ladders,
crawl, reach with his right arm above shoulder level, or perform
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other activities requiring significant shoulder weight-bearing or

shoulder stabilization. <Claimant also has tremors and lack of

grip strength in his dominant right hand. He can lift no more

than seven pounds with the right hand, whereas he can 1lift 20

pounds with the left hand. ‘

Claimant is 59 years of age and has a GED. He has prior
work experience as a maintenance mechanic, combination welder,
lead welder, boilermaker, pipe fitter/welder and farmer. However,
he is unable to return to those occupations due to his compensable
injuries. Claimant was referred for vocational evaluation in
January, 1989. His vocational counselor contacted over 50
employers to investigate the possibility of employment as a
printing press operator, color stripper, or machine operator.
Although several "hands on" training possibilities were located,
only one employer was willing to consider an on-site evaluation.

That employer reported a press operator position requiring
occasional lifting of 25-30 pounds and expressed interest in
hiring claimant through an on-the-job training program, provided
claimant demonstrated sufficient capacities and aptitudes to
perform the Jjob. However, there is no 'indication that claimant
has yet entered an authorized training program. '

FINDING OF ULTIMATE FACT

Claimant became medically stationary as of March 21,
1989. Due to the permanent effects of his compensable injuries,
claimant is unable to perform any work at a gainful and suitable
occupation. He has made reasonable efforts to find work.

.CONCLUSIONS OF LAW AND OPINION

To be entitled to permanent total disability benefits,
claimant must prove that he is unable to perform any work at a
. gainful and suitable occupation. ORS 656.206(1)(a); Harris v.
SAIF, 292 Or 683, 695 (1982). Dr. Manley, claimant's treating
physician, indicated that claimant can perform very sedentary
work. Because claimant is capable of working, he can prevail only
by proving that he falls within the so-called "odd-lot" doctrine.
Under that doctrine, an injured worker, capable of performing work
of some kind, may still be permanently and totally disablec due to
a combination of his physical condition and certain nonmedical
factors, such as age, education, work experience, adaptability to
- nonphysical labor, mental capacity and emotional conditions.
Clark v. Boise Cascade Corp., 72 Or App 397, 399 (1985). Because
the injured worker has some capacity for employment, he is
statutorily required to make reasonable efforts to find work,
although he need not engage in Jjob seeking activities that would
be futile. ORS 656.206(3); Welch v. Bannister Pipeline, 70 Or App
699, 701 (1984), rev den 298 Or 470 (1985).

The vocational evidence establishes that claimant is not
physically capable of returning to work in any of his previous
occupations. Furthermore, Dr. Manley, the treating physician,
opines that claimant is unable to return to any type of work due
to his age and physical limitations, though he released claimant
for proposed on-the-job training as a machine operator, stating
that it is "[clertainly worth a try." Claimant's vocational
counselor located several training possibilities, including one
employer who expressed interest in hiring claimant as a press '
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operator, provided that claimant demonstrated sufficient
capacities and aptitudes to perform the job. However, there is no
indication in the record that a specific training program has yet
been developed for claimant.

- Whether claimant is permanently and totally disabled
must be decided on the basis of conditions existing at the time of
the decision, not on his potential for future employment after
retraining. Gettman v. SAIF, 289 Or 609, 614 (1980); Welch v.
Banister Pipeline, supra. Therefore, we decline to consider
whether claimant may be employable after proposed retraining.
Instead, we assess claimant's employability based on conditions
existing at this time. We do not find that claimant presently has
the transferable skills necessary to find work within his physical
limitations, despite his reasonable efforts to obtain work through
vocational rehabilitation services. Accordingly, claimant is
awarded permanent total disability benefits.

A permanent total disability award under the odd-lot
doctrine is effective as of the earliest date that all relevant
medical, social and vocational elements exist to support the
award. Adams v. Edwards Heavy Equipment, Inc., 90 Or App 365,
370-71 (1988); Morris v. Denny's, 50 Or App 533, mod 53 Or App
863, 867 (1981). Here, we find that all of the elements
supporting claimant's award existed on March 21, 1989, when
Dr. Manley declared claimant medically stationary. Accordingly,

claimant's permanent total disability award is effective as of
March 21, 1989.

Finally, claimant is awarded temporary total disability
from May 28, 1985, through March 21, 1989, the medically
stationary date. Deduction of overpaid temporary disability from
unpaid permanent disability is approved.

IT IS SO ORDERED.

e —————————————————————————————ETE

SYLVIA J. MINSHULL, Claimant WCB 87-07146 & 87-03289
Emmons, Kyle, et al., Claimant's Attorneys October 5, 1989
Kevin L Mannix, Defense Attorney Order on Review

Rank1n et a] s Defense Attorneys :
Rev1ewed by Board Members Gerner and Myers

D. G. Shelter Products ("D. G."), a self-insured
employer, requests review of that portion of Referee Daron's order
that set aside its denial of claimant's  "new injury" claim for
cervical, shoulder and left arm conditions. 1In his respondent's
brief, claimant arques that we should affirm the Refereé's decision
with regard to D. G. ' Alternatively, claimant contends that we
should reverse that portion of the Referee's 