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I n t h e M a t t e r o f t h e Compensation o f 
ROLAND L. DAWKINS, Claimant 

WCB Case No. 85-11265 
SECOND ORDER ON REMAND 

V i c k & A s s o c i a t e s , Claimant A t t o r n e y s 
Spears, e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our Decem
b e r 1 1 , 1989 Order on Remand t h a t g r a n t e d c l a i m a n t ' s c o u n s e l an approved a t t o r 
ney f e e e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by our o r d e r 
a w a r d i n g t e m p o r a r y t o t a l d i s a b i l i t y , n o t t o exceed $750. S p e c i f i c a l l y , c l a i m a n t 
c o n t e n d s t h a t he i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n 
d e r e d b e f o r e e v e r y p r i o r forum f o r f i n a l l y p r e v a i l i n g a g a i n s t t h e s e l f - i n s u r e d 
e m p l o yer's d e n i a l o f h i s a g g r a v a t i o n c l a i m . 

C l a i m a n t ' s c o n t e n t i o n i s i n c o r r e c t . C o n t r a r y t o h i s a s s e r t i o n , t h e 
i s s u e on remand was h i s e n t i t l e m e n t t o tem p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , n o t 
t h e c o m p e n s a b i l i t y o f h i s a g g r a v a t i o n c l a i m . The c l a i m had a l r e a d y been r e 
opened f o r a g g r a v a t i o n and c l o s e d by D e t e r m i n a t i o n Order. The i s s u e was what 
b e n e f i t s c l a i m a n t was e n t i t l e d t o under t h e accepted c l a i m . See Dawkins v. 
P a c i f i c Motor T r u c k i n g , 308 Or 254 a t 256 & 257 ( 1 9 8 9 ) ; Dawkins v. P a c i f i c Motor 
T r u c k i n g , 91 Or App 562 a t 564 (19 8 8 ) . Thus, when we fo u n d t h a t c l a i m a n t had 
no t w i t h d r a w n f r o m t h e w o r k f o r c e and was e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e nsation, he d i d n o t f i n a l l y p r e v a i l a g a i n s t a d e c i s i o n r e j e c t i n g h i s c l a i m . 
See ORS 6 5 6 . 3 8 6 ( 1 ) ; 656.388(1). 

Under such c i r c u m s t a n c e s , we l a c k a u t h o r i t y t o award a c a r r i e r - p a i d 
f e e . See C h a r l e s L. Smith, 41 Van N a t t a 75 (1 9 8 9 ) . I n s t e a d , t h e f e e i s p a y a b l e 
f r o m t h e i n c r e a s e d compensation awarded by our o r d e r . See ORS 65 6 . 3 8 6 ( 2 ) ; OAR 
438-15-045; f o r m e r OAR 438-47-030. 

A c c o r d i n g l y , our December 11, 1989 o r d e r i s w i t h d r a w n . On r e c o n 
s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r December 11, 
1989 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 

January 2, 1990 C i t e as 42 Van N a t t a 1 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TERESA R. HARMON, Claimant 

WCB Case No. 87-16228 
ORDER ON RECONSIDERATION 

S. David Eves, Cla i m a n t A t t o r n e y 
Dennis M a r t i n ( S a i f C o r p . ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f o u r Order on Re
vi e w , d a t e d December 5, 1989, w h i c h r e v e r s e d t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t f a i l e d t o award c l a i m a n t ' s a t t o r n e y an approved f e e . S p e c i f i c a l l y , SAIF 
argues o u r December 5, 1989, o r d e r i s " l e g a l l y i n d e f e n s i b l e . " 

T h i s i s a d i f f i c u l t case. Both p a r t i e s p r e s e n t m e r i t o r i o u s a r g u 
ments. SAIF argues t h a t c l a i m a n t ' s a t t o r n e y " c o u l d have" r e q u e s t e d r e c o n s i d e r a 
t i o n o f t h e Referee's o r d e r . The f a c t i s , e i t h e r p a r t y " c o u l d have" r e q u e s t e d 
r e c o n s i d e r a t i o n by t h e Referee. However, t h a t was n o t done and i t i s n o t t h e 
i s s u e . Nor i s t h e i s s u e t h a t SAIF may have p a i d a l l t h e c ompensation t h a t t h e 
R e f e r e e o r d e r e d . 
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We r e v i e w de novo. Our a d m i n i s t r a t i v e r u l e s p r o v i d e t h a t : " [ T ] h e 
R e f e r e e s h a l l approve a f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation * * *." 
OAR 438 - 1 5 - 0 4 0 ( 1 ) ; see a l s o ORS 656.386(2). Here, b o t h p a r t i e s acknowledge t h a t 
t h e R e f e r e e e r r e d as a m a t t e r o f law i n f a i l i n g t o award c l a i m a n t ' s a t t o r n e y an 
approved f e e . We must address t h a t e r r o r . 

I n d o i n g so, we d e c l i n e t o s p e c u l a t e whether SAIF has o r has n o t 
p a i d t h e compensation o r d e r e d by t h e Referee. Such a f i n d i n g q u i t e p l a i n l y 
cannot be a s c e r t a i n e d f r o m t h e r e c o r d . Even i f i t c o u l d , we wo u l d n o t be 
ab s o l v e d f r o m a d d r e s s i n g t h e Referee's l e g a l e r r o r . 

The l a c k o f an approved f e e i s t h e i s s u e ; n o t who " c o u l d have" r e -
g u e s t e d r e c o n s i d e r a t i o n o r what, i f any, compensation has been p a i d by SAIF. 
The R e f e r e e e r r e d i n n o t awarding an approved f e e . I n a d d r e s s i n g t h a t l e g a l 
e r r o r , we adhere t o t h e r e a s o n i n g c o n t a i n e d i n our o r d e r o f December 5, 1989. 

A c c o r d i n g l y , SAIF's r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and o u r 
p r i o r o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o 
and r e p u b l i s h o u r December 5, 1989, o r d e r , e f f e c t i v e t h i s d a t e . The p a r t i e s ' 
r i g h t s o f a p p e a l s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

January 2, 1990 C i t e as 42 Van N a t t a 2 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ANNETTE PRESTON, Claimant 
WCB Case No. 87-13133 

ORDER ON REMAND 
P o z z i , e t a l , C l a i m a n t A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Ap p e a l s . 
P r e s t o n v. Wonder Bread, 96 Or App 613 (19 8 9 ) . The c o u r t r e v e r s e d t h e Board's 
p r i o r o r d e r , A n n e t t e P r e s t o n , 40 Van N a t t a 589 ( 1 9 8 8 ) , w i t h one member d i s s e n t 
i n g , w h i c h had u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r an a l l e r g y c o n d i t i o n . H o l d i n g t h a t t h e Board e r r e d as a m a t t e r o f law 
i n c o n c l u d i n g t h a t . c l a i m a n t ' s " p r e d i s p o s i t i o n " t o r e a c t t o c e r t a i n a l l e r g e n s was 
t h e " c o n d i t i o n " t o be e v a l u a t e d , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . We 
proc e e d t o do so. 

FINDINGS OF FACT 
W i t h t h e e x c e p t i o n o f t h e f i r s t sentence i n t h e f o u r t h p a r a g r a p h o f t h e 

" F i n d i n g s o f F a c t " i n our e a r l i e r o r d e r , we adopt t h e Board's p r i o r f i n d i n g s 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s eye, nose and t h r o a t symptoms a r e due t o an a l l e r g i c r h i n i t i s . 
The m a j o r c o n t r i b u t i n g cause o f t h i s c o n d i t i o n was c l a i m a n t ' s work e n v i r o n m e n t . 

CONCLUSIONS OF LAW 
To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , c l a i m a n t must e s t a b l i s h 

t h a t h er work e n v i r o n m e n t was t h e major c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t 
o r w o r s e n i n g o f her d i s e a s e . See former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H v s t e r 
Co. , 295 Or 298, 310 ( 1 9 8 3 ) ; B l a k e l v v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . M a j o r 
c o n t r i b u t i n g cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
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exposures w h i c h c o n t r i b u t e s more t o t h e onset o r w o r s e n i n g t h a n a l l o t h e r a c t i 
v i t i e s o r exposures combined. See McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; 
D e t h l e f s v. H v s t e r Co., supra, 295 Or a t 309-10. Worsening i n t h i s c o n t e x t 
means p a t h o l o g i c a l e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n . See Wheeler v. 
Bo i s e Cascade Corp., 298 Or 452, 457 ( 1 9 8 5 ) ; W e l l e r v. Union C a r b i d e Corp., 288 
Or 27, 31-35 ( 1 9 7 9 ) . 

I n i t s p r e v i o u s o r d e r , t h e Board, w i t h one member d i s s e n t i n g , f o u n d t h a t 
c l a i m a n t ' s symptoms were due t o an a t o p i c d i a t h e s i s , w h i c h was d e f i n e d as a 
h e r e d i t a r y p r e d i s p o s i t i o n t o r e a c t t o c e r t a i n a l l e r g e n s , i n c l u d i n g substances t o 
w h i c h she was exposed a t work. Concluding t h a t s e n s i t i v i t y t o substances fo u n d 
i n f l o u r d u s t was c l a i m a n t ' s d i s e a s e and t h a t her a l l e r g i c r e a c t i o n s were m e r e l y 
symptoms t h a t d i d n o t demonstrate a worsening o f her u n d e r l y i n g c o n d i t i o n , t h e 
Board u p h e l d t h e i n s u r e r ' s d e n i a l . 

The c o u r t r e v e r s e d , r e a s o n i n g t h a t t h e c o n c l u s i o n t h a t c l a i m a n t ' s a t o p i c 
d i a t h e s i s was t h e d i s e a s e o r p r e e x i s t i n g c o n d i t i o n on w h i c h c o m p e n s a b i l i t y 
s h o u l d be based was i n c o n s i s t e n t w i t h t h e d e f i n i t i o n o f a t o p i c d i a t h e s i s as a 
p r e d i s p o s i t i o n t o r e a c t t o c e r t a i n a l l e r g e n s . The c o u r t c o n c l u d e d t h a t a p r e 
d i s p o s i t i o n was "a c o n d i t i o n o f s p e c i a l s u s c e p t i b i l i t y t o a d i s e a s e , n o t a 
d i s e a s e i n and o f i t s e l f . " P r e s t o n , supra, 96 Or App a t 616 ( C i t i n g Stedman's 
M e d i c a l D i c t i o n a r y 1133 ( 2 3 r d ed 1 9 7 6 ) ) . F i n a l l y , n o t i n g t h a t t h e r e c o r d i n d i 
c a t e d t h a t c l a i m a n t was s e e k i n g compensation f o r an " a l l e r g i c r h i n i t i s " c o n d i 
t i o n , t h e c o u r t s t a t e d as f o l l o w s : 

" I f , on remand, t h e Board f i n d s t h a t a l l e r g i c 
r h i n i t i s i s t h e c o n d i t i o n t o be e v a l u a t e d and t h a t 
c l a i m a n t ' s 'eye, nose and t h r o a t symptoms' a r e con
s i s t e n t w i t h t h a t c o n d i t i o n , t h e Board's f i n d i n g 
t h a t t h e major c o n t r i b u t i n g cause o f t h e s e symptoms 
i s t h e work environment compels t h e c o n c l u s i o n t h a t 
c l a i m a n t ' s c o n d i t i o n i s compensable." 

A f t e r c o n d u c t i n g our r e c o n s i d e r a t i o n o f t h e m e d i c a l and l a y e v i d e n c e , we 
f i n d t h a t t h e c o n d i t i o n f o r which c l a i m a n t i s s e e k i n g compensation i s a l l e r g i c 
r h i n i t i s . We base t h i s o p i n i o n on t h e u n c o n t r a d i c t e d o p i n i o n o f Dr. O ' H a l l a r e n , 
an a l l e r g y s p e c i a l i s t . We a r e f u r t h e r persuaded t h a t c l a i m a n t ' s eye, nose and 
t h r o a t symptoms a r e c o n s i s t e n t w i t h , and a t t r i b u t a b l e t o , h i s a l l e r g i c r h i n i t i s 
c o n d i t i o n . Inasmuch as c l a i m a n t ' s work environment was t h e m a j o r c o n t r i b u t i n g 
cause o f t h e on s e t o r t h e e x a c e r b a t i o n o f t h a t c o n d i t i o n , we c o n c l u d e t h a t she 
has e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f her o c c u p a t i o n a l d i s e a s e c l a i m . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we a f f i r m t h e Refer e e ' s o r d e r t h a t s e t 
a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . As d i r e c t e d 
by t h e Refer e e ' s o r d e r , t h e i n s u r e r s h a l l p r o c e s s t h e c l a i m i n accordance w i t h 
law. For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $545 as a 
r e a s o n a b l e f e e , t o be p a i d by t h e i n s u r e r . 

S i n c e c l a i m a n t has f i n a l l y p r e v a i l e d a f t e r remand f r o m t h e c o u r t , he i s 
a l s o e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d b e f o r e e v e r y p r i o r forum. 
See ORS 6 5 6 . 3 8 8 ( 1 ) . Y e t , we are unable t o award such a f e e f o r s e r v i c e s a t t h e 
a p p e l l a t e l e v e l u n l e s s c l a i m a n t ' s counsel s u b m i t s a s t a t e m e n t o f s e r v i c e s . See 
OAR 43 8 - 1 5 - 0 0 5 ( 2 ) ; 438-15-010(5). T h e r e f o r e , upon our r e c e i p t o f such a s t a t e 
ment o f s e r v i c e s , and assuming t h a t we r e t a i n j u r i s d i c t i o n o v e r t h i s case, we 
s h a l l p r o c e e d w i t h our d e t e r m i n a t i o n o f a r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s a t 
t h e a p p e l l a t e l e v e l . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LUCY LINN, Claimant 

and i n t h e M a t t e r o f t h e Complying S t a t u s o f 
Lee Ann C l a r k , dba, SHEAR SUNSHINE, Employer 

WCB Case No. 85-07139 
ORDER ON REMAND 

John J. Lannan, Claimant A t t o r n e y 
Davis & B o s t w i c k , Defense A t t o r n e y s 

Les H u n t s i n g e r ( S a i f C o r p . ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Ap p e a l s . 
C l a r k v. L i n n , 98 Or App 393 (1 9 8 9 ) . R e v e r s i n g o ur p r i o r o r d e r w h i c h h e l d t h a t 
c l a i m a n t was e n t i t l e d t o compensation because t h e noncomplying employer had n o t 
p r o p e r l y d e n i e d t h e c l a i m , t h e c o u r t has remanded w i t h i n s t r u c t i o n s t o d e t e r m i n e 
c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

I n e a r l y March 1985, c l a i m a n t f i l e d an 827 for m a l l e g i n g t h a t she 
was i n j u r e d on a p p r o x i m a t e l y F e b r u a r y 8, 1985, w h i l e grooming t h r e e l a r g e sheep 
dogs. S h o r t l y t h e r e a f t e r , she changed t h e d a t e o f i n j u r y , on an 801 f o r m , t o 
January 1 1 , 1985, t h e day t h e t h r e e sheep dogs were a c t u a l l y groomed. 

C l a i m a n t never n o t i f i e d t h e employer t h a t she had i n j u r e d h e r back 
a t work, n o r d i d t h e employer see any i n d i c a t i o n o f back problems b e f o r e o r 
a f t e r t h e a l l e g e d i n j u r y . C l a i m a n t c o n t i n u e d t o groom dogs u n t i l March 9, 1985. 

Cl a i m a n t d i d n o t f i l e her c l a i m u n t i l a f t e r she had s t o p p e d w o r k i n g 
f o r t h e employer. 

C l a i m a n t has d e g e n e r a t i v e d i s c d i s e a s e i n h e r lumbar s p i n e . 

CONCLUSIONS OF LAW AND OPINION 

Based on h i s o b s e r v a t i o n s a t h e a r i n g , t h e Referee f o u n d c l a i m a n t t o 
be n o t c r e d i b l e . R e l y i n g on t h i s c r e d i b i l i t y f i n d i n g and t h e l a c k o f m e d i c a l ' 
e v i d e n c e , t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h e com
p e n s a b i l i t y o f h e r c l a i m . We agree. 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c l a i m , c l a i m a n t has 
t h e b u r d e n o f p r o v i n g t h a t h er work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause 
o f her low back d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . See H a r r i s v. 
A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-57 (1 9 8 3 ) . " M a t e r i a l c o n t r i b u t i n g cause" 
means a s u b s t a n t i a l cause, b u t n o t n e c e s s a r i l y t h e s o l e cause o r even t h e most 
s i g n i f i c a n t cause. See Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or 
App 694, 698 ( 1 9 8 7 ) ; Lobato v. SAIF, 75 Or App 488, 492 ( 1 9 8 5 ) . 

Here, t h e r e i s no evi d e n c e , o t h e r t h a n c l a i m a n t ' s t e s t i m o n y , t h a t 
she s u f f e r e d an i n d u s t r i a l i n j u r y on January 1 1 , 1985. We concur w i t h t h e 
Ref e r e e ' s assessment t h a t c l a i m a n t ' s v e r s i o n o f ev e n t s l a c k e d c r e d i b i l i t y . 
S p e c i f i c a l l y , she d i d n o t i n f o r m t h e employer o f an i n j u r y n or d i d she s t o p 
work, as she t e s t i f i e d . R a t h e r , she c o n t i n u e d t o work u n t i l March 9, 1985 and 
s u b s e q u e n t l y i n f o r m e d h er employer t h a t she was t h i n k i n g o f g i v i n g up dog 
grooming. 

C o n s i d e r i n g c l a i m a n t ' s n o n c r e d i b l e t e s t i m o n y w i t h t h e f a c t t h a t a l l 
m e d i c a l e v i d e n c e s u p p o r t i n g a c a u s a l r e l a t i o n s h i p between her c u r r e n t c o n d i t i o n 
and t h e a l l e g e d i n j u r y was premised on t h e h i s t o r y p r o v i d e d by c l a i m a n t , we f i n d 
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t h a t c l a i m a n t has n o t met her burden o f p r o v i n g t h a t h er low back d i s a b i l i t y and 
t r e a t m e n t i s compensable. 

We n o t e p a r e n t h e t i c a l l y t h a t t h e c o u r t s t a t e d t h a t c l a i m a n t i n j u r e d 
her back i n January 1985, w h i l e w o r k i n g as a dog groomer. Inasmuch as t h i s 
m a t t e r has been remanded t o us w i t h i n s t r u c t i o n s t o d e t e r m i n e c o m p e n s a b i l i t y , we 
do n o t c o n s i d e r such a st a t e m e n t t o have been i n t e n d e d as a b i n d i n g f a c t u a l 
f i n d i n g . 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d November 10, 1986, w h i c h s e t 
a s i d e t h e SAIF C o r p o r a t i o n ' s acceptance o f c l a i m a n t ' s i n j u r y c l a i m , i s a f f i r m e d . 

I T IS SO ORDERED. 

Janu a r y 4, 1990 C i t e as 42 Van N a t t a 5 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD C. EARL, Claimant 
WCB Case No. 88-06297 

ORDER ON REVIEW 
Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 

K e v i n L. Mannix, PC, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r , Argonaut I n s u r a n c e Company, r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e Tenenbaum's o r d e r t h a t : (1) s e t a s i d e i t s m e d i c a l s e r v i c e s d e n i a l ; 
and (2) awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s beyond c l a i m a n t ' s h o s p i t a l d i s 
c harge d a t e o f January 26, 1988, t h r o u g h February 26, 1988. C l a i m a n t c r o s s - r e 
q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o award 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d s : (1) June 3, 1987, t h r o u g h Novem
b e r 2 1 , 1987; and (2) a f t e r F ebruary 26, 1988. On r e v i e w , t h e i s s u e s a r e t h e 
c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s and t h e p r o p e r p e r i o d s o f t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 
We adopt t h e Referee's f i n d i n g s and make t h e f o l l o w i n g a d d i t i o n a l f i n d 

i n g s . 

A r g o n a u t ' s d e n i a l , as v e r b a l l y amended a t t h e h e a r i n g , was s o l e l y a 
p r o s p e c t i v e m e d i c a l s e r v i c e s d e n i a l o f f u t u r e t r e a t m e n t by Dr. C o l i s t r o , a 
p s y c h o l o g i s t . 

S i n c e R e f e r e e Menashe c l o s e d an e a r l i e r h e a r i n g on March 13, 1987 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n has n o t been c a u s a l l y r e l a t e d t o t h e 1981 
compensable back i n j u r y accepted by Argonaut. 

C l a i m a n t was n o t p s y c h o l o g i c a l l y m e d i c a l l y s t a t i o n a r y on F e b r u a r y 26, 
1988, t h e d a t e Dr. C o l i s t r o r e l e a s e d him t o work. 

CONCLUSIONS OF LAW 
M e d i c a l S e r v i c e s 

The R e f e r e e s e t a s i d e Argonaut's m e d i c a l s e r v i c e s d e n i a l a f t e r c o n c l u d i n g 
t h a t Dr. C o l i s t r o ' s f u t u r e s e r v i c e s were r e a s o n a b l e and n e c e s s a r y . A l t h o u g h we 
agree t h a t A r g o n a u t ' s d e n i a l must be s e t a s i d e , we do so f o r d i f f e r e n t reasons 
t h a n t h o s e s t a t e d by t h e Referee. 
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A p r o s p e c t i v e d e n i a l o f f u t u r e m e d i c a l s e r v i c e s i s p r o c e d u r a l l y i m p r o p e r 
and must be s e t a s i d e . E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . 
A w o r k e r i s s t a t u t o r i l y e n t i t l e d t o m e d i c a l s e r v i c e s f o r t h e d u r a t i o n o f h i s 
l i f e , w h i c h a r e b o t h m a t e r i a l l y r e l a t e d t o h i s compensable i n j u r y and r e a s o n a b l e 
and n e c e s s a r y . ORS 65 6 . 2 4 5 ( 1 ) . 

Here, we c o n c l u d e t h a t Argonaut's d e n i a l i s an i m p e r m i s s i b l e p r o s p e c t i v e 
d e n i a l o f c l a i m a n t ' s f u t u r e m e d i c a l t r e a t m e n t . S t r i p l i n , s u p r a . There i s no 
d i s p u t e among t h e p a r t i e s t h a t Argonaut's m e d i c a l s e r v i c e s d e n i a l , d a t e d A p r i l 
12, 1988, d e n i e d payment f o r f u t u r e t r e a t m e n t from Dr. C o l i s t r o . F i r s t , t h e 
d e n i a l i t s e l f , d e n i e s " f u r t h e r " t r e a t m e n t by C o l i s t r o . Second, d u r i n g c l o s i n g 
argument a t t h e h e a r i n g below, Argonaut a p p a r e n t l y c l a r i f i e d t h a t i t was d e n y i n g 
C o l i s t r o ' s t r e a t m e n t a f t e r t h e d a t e o f t h e d e n i a l . L a s t , i n i t s b r i e f , A r g o n a u t 
argues t h a t c l a i m a n t i s n o t e n t i t l e d t o " c o n t i n u i n g " c a r e by C o l i s t r o . 

A c c o r d i n g l y , f o r t h e reasons s t a t e d above and d i f f e r e n t f r o m t h o s e s t a t e d 
i n t h e R e f e r e e ' s o r d e r , we conclude t h a t Argonaut's d e n i a l must be s e t a s i d e . 

B e f o r e t u r n i n g t o t h e r e m a i n i n g i s s u e s , we n o t e t h a t t h e Board h e l d i n 
Ronald C. E a r l , 41 Van N a t t a 530 ( 1 9 8 9 ) , t h a t c l a i m a n t ' s m e d i c a l s e r v i c e s as o f 
March 13, 1987, were no l o n g e r t h e r e s p o n s i b i l i t y o f Argon a u t . We need n o t 
address what r e s - j u d i c a t a e f f e c t , i f any, Ronald C. E a r l , s u p r a , has on t h i s 
case. I t has none. That i s , we are h o l d i n g i n t h i s case t h a t A r g o n a u t ' s A p r i l , 
1988, d e n i a l must be s e t a s i d e because i t i s p r o c e d u r a l l y i m p r o p e r . An i n s u r e r 
cannot "deny" s e r v i c e s f o r w h i c h t h e r e have been no c l a i m s s u b m i t t e d . Here, 
c l a i m a n t never s u b m i t t e d any c l a i m s f o r t h e f u t u r e s e r v i c e s d e n i e d by A r g o n a u t . 
That n a r r o w p r o c e d u r a l i s s u e , has never p r e v i o u s l y been l i t i g a t e d . 

Temporary D i s a b i l i t y B e n e f i t s 

June 3, 1987 t o November 2 1 , 1987 

We adopt t h e Referee's o p i n i o n on t h i s i s s u e a t pages t h r e e t h r o u g h f i v e 
o f h e r o r d e r . 

A f t e r November 2 1 , 1987 

The R e f e r e e awarded temporary d i s a b i l i t y b e n e f i t s f r o m December 1 , 1987, 
t h r o u g h t h e d a t e o f Dr. C o l i s t r o ' s work r e l e a s e o f F e b r u a r y 26, 1988. On r e 
v i e w , t h e i n s u r e r argues t h a t c l a i m a n t s h o u l d be awarded b e n e f i t s f r o m o n l y 
J a nuary 4, 1988, t h r o u g h e i t h e r January 26, 1988, o r F e b r u a r y 26, 1988. We 
m o d i f y t h e R e f e r e e ' s o r d e r w i t h r e s p e c t t o t h e p r o p e r e f f e c t i v e d a t e o f 
c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

F o l l o w i n g November 2 1 , 1987, c l a i m a n t r e v i e w e d some o f Dr. M a l e t s k y ' s , 
t r e a t i n g p s y c h i a t r i s t , c h a r t n o t e s . As a r e s u l t , he became t e m p o r a r i l y t o t a l l y 
d i s a b l e d f r o m work and was b r i e f l y h o s p i t a l i z e d on two o c c a s i o n s : ( 1 ) December 
8 t h r o u g h 16, 1987; and (2) January 4 t h r o u g h 26, 1988. The R e f e r e e "deemed" 
t h a t c l a i m a n t had viewed M a l e t s k y ' s r e c o r d s on December 1, 1987. We f i n d no 
s u p p o r t i n t h e r e c o r d f o r t h a t f i n d i n g . 

C l a i m a n t has n o t p r e s e n t e d any ev i d e n c e , o t h e r t h a n s p e c u l a t i o n , r e g a r d i n g 
t h e d a t e i n w h i c h he r e a d Dr. M a l e t s k y ' s c h a r t n o t e s . I t i s c l a i m a n t ' s b u r d e n 
t o p r o v e h i s case. Given t h e r e c o r d b e f o r e us, we can deduce n o t h i n g o t h e r t h a n 
t h a t c l a i m a n t viewed M a l e t s k y ' s notes no e a r l i e r t h a n December 8, 1987, w h i c h 
was t h e d a t e he was h o s p i t a l i z e d . 

A c c o r d i n g l y , we m o d i f y t h e Referee's o r d e r t o r e f l e c t t h e award o f tempo
r a r y d i s a b i l i t y b e n e f i t s e f f e c t i v e December 8, 1987. 
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A f t e r F e b r u a r y 26, 1988 

D e s p i t e f i n d i n g t h a t c l a i m a n t was not p s y c h o l o g i c a l l y m e d i c a l l y s t a t i o n a r y 
on F e b r u a r y 26, 1988, t h e Referee concluded t h a t t h a t was t h e p r o p e r d a t e t o 
t e r m i n a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s . We agree f o r reasons 
d i f f e r e n t t h a n t h o s e s t a t e d i n t h e Referee's o r d e r . 

I f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was compensably r e l a t e d t o t h e 1981 
Ar g o n a u t c l a i m , t h e n under F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, 
on r e c o n 93 Or App 103, r e v den 307 Or 236 (1 9 8 8 ) , he would be e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y beyond February 26, 1988. That i s , t h e r e i s no d i s p u t e 
t h a t h i s p s y c h o l o g i c a l c o n d i t i o n was not m e d i c a l l y s t a t i o n a r y on t h a t d a t e . 
F a z z o l a r i r e q u i r e s b o t h a r e l e a s e t o r e g u l a r work and a d e c l a r a t i o n o f m e d i c a l l y 
s t a t i o n a r y . 91 Or App a t 595. 

I n Ronald C. E a r l , 41 Van N a t t a 530 (1 9 8 9 ) , t h e Board h e l d : 

"We conclu d e t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s 
n o t a c o n t i n u a t i o n o f h i s 1981 e x a c e r b a t i o n . The 
m e d i c a l r e c o r d i n d i c a t e s t h a t t h e l a t t e r a c u t e 
c o n d i t i o n had t o t a l l y r e s o l v e d by A p r i l 1983. T h i s 
f i n d i n g i s c o n s i s t e n t w i t h t h e f a c t t h a t c l a i m a n t ' s 
1981 i n j u r y c l a i m was c l o s e d w i t h no award f o r 
permanent p s y c h i a t r i c d i s a b i l i t y . " 41 Van N a t t a a t 
532. 

We f i n d no p e r s u a s i v e b a s i s i n t h e r e c o r d p r e s e n t l y b e f o r e us t o conclu d e 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n a f t e r F e b r u a r y 26, 1988, became c a u s a l l y 
r e l a t e d t o t h e 1981 Argonaut c l a i m . See L i b e r t y N o r t h w e s t v. B i r d , 99 Or App 
560 (December 6, 1989). We, t h e r e f o r e , d e c l i n e t o d i s t u r b t h e R e f e r e e ' s t e r m i 
n a t i o n d a t e based on t h e m e d i c a l l y s t a t i o n a r y s t a t u s o f a c o n d i t i o n f o r w h i c h , 
as a m a t t e r o f law, Argonaut no l o n g e r has any r e s p o n s i b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 2, 1988, i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e A r g o n a u t ' s d e n i a l i s 
a f f i r m e d . The Referee's award o f temporary d i s a b i l i t y b e n e f i t s , however, i s 
m o d i f i e d . I n l i e u o f t h e Referee's award, c l a i m a n t i s awarded t e m p o r a r y d i s 
a b i l i t y b e n e f i t s f r o m December 8, 1987, t h r o u g h F e b r u a r y 26, 1988. The 
Ref e r e e ' s award o f an approved a t t o r n e y f e e s h a l l be reduced a c c o r d i n g l y . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $600 f o r s e r v i c e s on Board r e 
v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . A c l i e n t - p a i d f e e n o t t o exceed 
$2,417, p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , i s approved. 

J a n u a r y 4, 1990 C i t e as 42 Van N a t t a 7 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RODNEY E. JONES, Claimant 
WCB Case No. 87-12353 

ORDER ON REVIEW 
Dennis H. Henninger, Cl a i m a n t A t t o r n e y 
K e v i n L. Mannix, PC, Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f R e f e r e e Ebner's o r d e r 
t h a t : (1) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s o r g a n i c b r a i n 
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syndrome; (2) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; ( 3 ) i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a back i n j u r y f r o m 25 p e r 
c e n t (80 d e grees) as awarded by a D e t e r m i n a t i o n Order, t o 35 p e r c e n t (112 
d e g r e e s ) ; and (4) a d m i t t e d , over c l a i m a n t ' s o b j e c t i o n , s e v e r a l r e p o r t s f r o m 
i n d e p e n d e n t m e d i c a l examiners. On r e v i e w , t h e i s s u e s a r e e v i d e n c e , c o m p e n s a b i l 
i t y , and e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . 
We a f f i r m . 

The i n s u r e r has moved t o s t r i k e c l a i m a n t ' s r e f e r e n c e s t o c o r r e s p o n 
dence w h i c h i t s u b m i t s a r e " o u t s i d e t h e r e c o r d . " We agree t h a t t h e aforemen
t i o n e d m a t e r i a l s were n o t a d m i t t e d as e v i d e n c e a t h e a r i n g . However, t h e 
m a t e r i a l s were s u b m i t t e d w i t h c l a i m a n t ' s r e q u e s t f o r e x p e d i t e d h e a r i n g and, as 
such, a r e p r e s e n t i n t h e r e c o r d . Thus, t h e m o t i o n t o s t r i k e i s d e n i e d . A l 
t h o u g h t h e m a t e r i a l s have n o t been c o n s i d e r e d f o r t h e i r e v i d e n t i a r y v a l u e , t h e y 
have been c o n s i d e r e d as a means o f r e c i t i n g t h e p r o c e d u r a l background o f t h e 
c l a i m . 

FINDINGS OF FACT 

Cl a i m a n t i s a 4 5 - y e a r - o l d male w i t h low average i n t e l l i g e n c e . He 
d i d n o t g r a d u a t e f r o m h i g h s c h o o l and has worked as an u n s k i l l e d l a b o r e r f o r a 
number o f d i f f e r e n t employers. He c u r r e n t l y s u f f e r s f r o m o r g a n i c b r a i n syndrome 
o r d y s f u n c t i o n , more commonly known as dementia. He a l s o s u f f e r s f r o m a n x i e t y 
and p o s s i b l e d e p r e s s i o n . V o c a t i o n a l r e h a b i l i t a t i o n was l a s t p r o v i d e d i n 1986 
and was c l o s e d due t o n o n c o o p e r a t i o n . Claimant i s n o t m o t i v a t e d t o l o o k f o r 
work and has n o t sought work s i n c e 1986. 

I n 1983 c l a i m a n t s u f f e r e d an i n j u r y t o h i s back f o r w h i c h he under
went s u r g e r y i n 1984. A f t e r b e i n g r e l e a s e d from t h e h o s p i t a l he s u f f e r e d 
headaches and n o t i c e d leakage from t h e s u r g i c a l i n c i s i o n . He was r e a d m i t t e d t o 
t h e h o s p i t a l . The leakage was t r e a t e d and he was diagnosed as h a v i n g 
m e n i n g i t i s , an i n f l a m m a t i o n o f t h e membrane o f t h e b r a i n . 

C l a i m a n t s u s t a i n e d w o r k - r e l a t e d i n j u r i e s p r i o r t o 1983 f o r w h i c h he 
r e c e i v e d a t o t a l o f 40 p e r c e n t unscheduled permanent d i s a b i l i t y . Of i m p o r t a n c e 
t o t h i s case i s a head i n j u r y he s u f f e r e d i n December 1977. C l a i m a n t r e p o r t e d 
s e v ere headaches and memory l o s s and was o f f work t h r o u g h J anuary 1978. B r a i n 
scans showed a s m a l l s u b d u r a l b l o o d c l o t which o v e r t i m e was absorbed by t h e 
body, l e a v i n g no a p p a r e n t a b n o r m a l i t i e s o r n e u r o l o g i c a l d e f i c i t . H i s employer 
a t t h a t t i m e a c c e p t e d t h e i n j u r y as d i s a b l i n g b u t a p p a r e n t l y no award was made. 

I n 1987 c l a i m a n t was awarded an a d d i t i o n a l 25 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e 1983 i n j u r y . 

C l a i m a n t , who does n o t have a r e g u l a r t r e a t i n g p h y s i c i a n , has been 
examined by a number o f d o c t o r s s i n c e h i s 1983 i n j u r y . The e x a m i n a t i o n s r e 
q u e s t e d by t h e i n s u r e r above t h e s t a t u t o r i l y p e r m i t t e d number were a u t h o r i z e d by 
t h e M e d i c a l D i r e c t o r . 

The e a r l i e s t e x a m i n a t i o n c o n c e r n i n g o r g a n i c b r a i n syndrome i s t h a t 
o f June, 1985, when a p s y c h o l o g i s t , Dr. C h a r l t o n , examined c l a i m a n t a t t h e r e 
q u e s t o f h i s t h e n p h y s i c i a n , Dr. Nash. H i s r e p o r t d i d n o t m e n t i o n t h e 1977 head 
i n j u r y o r whether he r e v i e w e d t h e h o s p i t a l c h a r t n o t e s on m e n i n g i t i s . The n e x t 
e x a m i n a t i o n t o o k p l a c e i n December, 1985, when a p s y c h i a t r i s t , Dr. Quan, exam
i n e d c l a i m a n t i n c o n j u n c t i o n w i t h t h e O r t h o p a e d i c C o n s u l t a n t s ' e x a m i n a t i o n , a t 
w h i c h he was p r e s e n t . Dr. Quan d i d n o t have access t o t h e h o s p i t a l c h a r t n o t e s 
on m e n i n g i t i s . 

A n o t h e r p s y c h o l o g i s t , Dr. Fleming, examined c l a i m a n t t w i c e i n Decem
ber 1987 and once i n January 1988 and r e v i e w e d h i s m e d i c a l r e c o r d s . He d i d 
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no t have r e c o r d s o f t h e 1977 head i n j u r y , a December, 1980 i n j u r y , n or any o f 
t h e 1978 m e d i c a l r e p o r t s . Dr. Fleming i s n o t a l i c e n s e d v o c a t i o n a l c o u n s e l o r i n 
Oregon. 

Dr. P a r v a r e s h , a p s y c h i a t r i s t , examined c l a i m a n t i n 1987 and r e 
v i e w e d c l a i m a n t ' s complete m e d i c a l f i l e and t h e h o s p i t a l r e c o r d s c o n c e r n i n g t h e 
m e n i n g i t i s , as w e l l as a r e p o r t from a n e u r o l o g i s t , Dr. Rosenbaum, w h i c h he had 
r e q u e s t e d . The n e u r o l o g i s t i n d i c a t e d t h a t normal p r e s s u r e h y d r o c e p h a l u s syn
drome can d e v e l o p months o r ye a r s a f t e r m e n i n g i t i s , c a u s i n g dementia. The syn
drome's presence can be e x c l u d e d by an MRI o r CT b r a i n scan, w h i c h was scheduled 
f o r c l a i m a n t . C l a i m a n t d i d n o t keep t h e appointment. I n August 1987, upon t h e 
s u g g e s t i o n o f Dr. Pa r v a r e s h , a p s y c h o l o g i s t , Dr. R e i t e r , p e r f o r m e d a n e u r o 
p s y c h o l o g i c a l e v a l u a t i o n o f c l a i m a n t . 

O r g a n i c b r a i n syndrome can be caused by m e n i n g i t i s , a l c o h o l abuse, 
o r a trau m a , such as a head i n j u r y . I n t h i s case, c l a i m a n t ' s o r g a n i c b r a i n syn
drome was n o t caused by h i s m e n i n g i t i s and h i s a n x i e t y and p o s s i b l e d e p r e s s i o n 
i s r e l a t e d t o t h e o r g a n i c b r a i n syndrome. C l a i m a n t ' s 1983 compensable i n j u r y 
was n o t a m a t e r i a l c o n t r i b u t i n g cause o f h i s o r g a n i c b r a i n syndrome, o r i t s 
w o r s e n i n g . As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has s u s t a i n e d perma
n e n t i m p a i r m e n t i n t h e m i l d range. 

C l a i m a n t has n o t sought work s i n c e 1986. V o c a t i o n a l r e h a b i l i t a t i o n 
was l a s t p r o v i d e d a t t h a t t i m e , b u t was c l o s e d due t o c l a i m a n t ' s n o n c o o p e r a t i o n . 
C l a i m a n t i s n o t m o t i v a t e d t o f i n d work. A work s e a r c h would n o t be f u t i l e . 

CONCLUSIONS OF LAW AND OPINION 
The Board adopts t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g supplemen

t a t i o n . 

C l a i m a n t o b j e c t s t o t h e a d m i s s i o n o f s e v e r a l r e p o r t s produced by 
ind e p e n d e n t m e d i c a l examiners. S p e c i f i c a l l y , he m a i n t a i n s t h a t when a d d i t i o n a l 
m e d i c a l e x a m i n a t i o n s a r e r e q u e s t e d from t h e M e d i c a l D i r e c t o r i n m i s l e a d i n g 
t e r m s , t h e y s h o u l d be s t r i c k e n from t h e r e c o r d . Yet, c l a i m a n t r e f e r s us t o no 
a u t h o r i t y t o s u p p o r t t h e removal o f a m e d i c a l e x a m i n a t i o n r e p o r t on such 
grounds. F u r t h e r m o r e , t h e r e i s no pr e s u m p t i o n t h a t t h e o p i n i o n s e x p r e s s e d i n 
t h e e x a m i n a t i o n r e p o r t s a r e c o r r e c t . They c o u l d be overcome by a p p r o p r i a t e 
e v i d e n c e d e v e l o p e d by c l a i m a n t . Norman G. Dvton, 41 Van N a t t a 860 ( 1 9 8 9 ) . 

C l a i m a n t was p r o v i d e d w i t h v o c a t i o n a l r e h a b i l i t a t i o n i n 1986, w h i c h 
he r e f u s e d , and has n o t sought work s i n c e t h a t t i m e . A w o r k e r i s r e q u i r e d t o 
show r e a s o n a b l e e f f o r t s t o o b t a i n r e g u l a r , g a i n f u l employment. ORS 656.206 ( 3 ) . 
I t i s n o t r e a s o n a b l e t o r e q u i r e a worker t o make e f f o r t s t o o b t a i n employment i f 
such e f f o r t s w o u l d be f u t i l e . SAIF v. Stephens, 308 Or 41 ( 1 9 8 9 ) . However, a 
f i n d i n g o f f u t i l i t y i s r e s e r v e d f o r t h e most extreme s i t u a t i o n s . G e o r g i a 
P a c i f i c v. P e r r y , 92 Or App 56 (19 8 8 ) . 

Here, c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n was c l o s e d f o r noncooper
a t i o n . C l a i m a n t has n o t a c t i v e l y sought work s i n c e 1986. F u r t h e r , we a r e 
unpersuaded t h a t c l a i m a n t would be unable t o o b t a i n and p e r f o r m r e g u l a r employ
ment even i f h i s noncompensable p s y c h o l o g i c a l problems a r e c o n s i d e r e d . Thus, we 
c o n c l u d e t h a t c l a i m a n t has n o t demonstrated r e a s o n a b l e e f f o r t s t o o b t a i n 
r e g u l a r , g a i n f u l employment nor has he shown t h a t a work s e a r c h w o u l d be f u t i l e . 
T h e r e f o r e , we h o l d t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f permanent t o t a l 
d i s a b i l i t y . 

ORDER 
The Referee's o r d e r , d a t e d June 1, 1988, i s a f f i r m e d . A c l i e n t - p a i d f e e , 

p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , i s approved, n o t t o exceed $1,260. 
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I n t h e M a t t e r o f t h e Compensation o f 
JACK K. KYLE, Claimant 
WCB Case No. 87-05239 

ORDER ON REMAND 
PHIL H. RINGLE, JR., Claimant A t t o r n e y 

ACKER, ET AL, Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s and C r i d e r . 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Ap p e a l s . 
T i m b e r l i n e Lodge v. K y l e , 97 Or App 239 (19 8 9 ) . The c o u r t has c o n c l u d e d t h a t 
our p r i o r o r d e r , Jack K. K y l e , 40 Van N a t t a 1230 ( 1 9 8 8 ) , d i d n o t c o n t a i n f i n d 
i n g s n e c e s s a r y t o d e t e r m i n e i f c l a i m a n t ' s i n j u r y has a " s u f f i c i e n t work r e l a 
t i o n s h i p . " C o n s e q u e n t l y , t h e c o u r t has remanded " f o r f u r t h e r f i n d i n g s o f f a c t . " 
We pr o c e e d w i t h o u r r e c o n s i d e r a t i o n . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r h i s l e f t knee c o n d i t i o n . On r e 
v i e w , c l a i m a n t contends t h a t h i s i n j u r y , i n c u r r e d w h i l e p a r t i c i p a t i n g i n a s k i 
r a c e , a r o s e o u t o f and i n course o f h i s employment as a s k i i n s t r u c t o r . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f F a c t , " as c o n t a i n e d i n o u r September 29, 1988 
o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

S k i i n s t r u c t o r s w i t h t h e employer a r e r e q u i r e d t o p a r t i c i p a t e i n c l i n i c s 
w h i c h a r e d e s i g n e d t o improve t h e i r s k i l l s . O c c a s i o n a l l y , s k i r a c e s a r e o r g a 
n i z e d i n c o n j u n c t i o n w i t h t h e s e c l i n i c s . 

The d i r e c t o r o f t h e s k i s c h o o l c o n s i d e r e d r a c i n g t o be a "good medium 
f o r w o r k i n g on s k i i n g s k i l l s . " However, t h e d i r e c t o r d i d n o t encourage i n s t r u c 
t o r s t o e n t e r s k i r a c e s . The a s s i s t a n t d i r e c t o r and a few o f t h e o t h e r c e r t i 
f i e d s k i i n s t r u c t o r s encouraged c l a i m a n t t o r a c e because i t " b u i l d s y o u r s k i i n g 
c h a r a c t e r . " C l a i m a n t a l s o p a r t i c i p a t e d i n races because he e n j o y e d s k i i n g . 

On t h e m o r n i n g i n q u e s t i o n , t h e sc h o o l ' s d i r e c t o r d i d n o t encourage 
c l a i m a n t o r any o t h e r i n s t r u c t o r t o p a r t i c i p a t e i n t h e s k i r a c e . R a t h e r , 
c l a i m a n t and a t l e a s t two o t h e r i n s t r u c t o r s approached t h e d i r e c t o r s e e k i n g p e r 
m i s s i o n t o e n t e r t h e r a c e . The r a c e was n o t o r g a n i z e d i n c o n j u n c t i o n w i t h a s k i 
c l i n i c . 

I n o b t a i n i n g t h e d i r e c t o r ' s p e r m i s s i o n , c l a i m a n t and t h e o t h e r s u n d e r 
s t o o d t h a t t h e y w o u ld n o t be p a i d f o r t h e t i m e t h e y were p a r t i c i p a t i n g i n t h e 
r a c e . They a l s o were i n s t r u c t e d t o i m m e d i a t e l y r e t u r n t o t h e s c h o o l f o l l o w i n g 
t h e r a c e i n case t h e y were needed f o r p r i v a t e l e s s o n s . C l a i m a n t p a i d h i s own 
e n t r y f e e . 

The employer d i d n o t expect c l a i m a n t o r any o t h e r s k i i n s t r u c t o r t o 
p a r t i c i p a t e i n s k i r a c e s t h a t were n o t o r g a n i z e d i n c o n j u n c t i o n w i t h a s k i 
c l i n i c . 

CONCLUSIONS OF LAW 

I n d e t e r m i n i n g whether t h e c l a i m i s compensable, t h e i s s u e i s w h e t h e r 
c l a i m a n t ' s i n j u r y "arose o u t o f and i n t h e course o f employment." ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) . " I f t h e i n j u r y has s u f f i c i e n t work r e l a t i o n s h i p , t h e n i t a r i s e s 
o u t o f and i n t h e c ourse o f employment * * *." Rogers v. SAIF, 289 Or 633, 643 
(1 9 8 0 ) . An on-premises i n j u r y has s u f f i c i e n t work r e l a t i o n s h i p i f i t o c c u r s 
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w h i l e t h e w o r k e r i s " o n - c a l l " and i s i n v o l v e d i n an a c t i v i t y t h a t i s a s s o c i a t e d 
somehow w i t h h i s / h e r employment. C l a r k v. U.S. Plywood, 288 Or 255,>260-61 
( 1 9 8 0 ) . 

Seven f a c t o r s have been i d e n t i f i e d t o d e t e r m i n e whether an i n j u r y i s 
w o r k - r e l a t e d : (1) whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) 
whet h e r t h e a c t i v i t y was co n t e m p l a t e d by t h e employer and employee; ( 3 ) whether 
t h e a c t i v i t y was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) 
whet h e r t h e employee was p a i d f o r t h e a c t i v i t y ; ( 5 ) whether t h e a c t i v i t y was on 
t h e employer's p r e m i s e s ; (6) whether t h e a c t i v i t y was d i r e c t e d by o r ac q u i e s c e d 
i n by t h e employer; and (7) whether t h e employee was on a p e r s o n a l m i s s i o n o f 
h i s own. M e l l i s v. McEwen, Hanna, G i s v o l d , 74 Or App 571, 575, r e v den 300 Or 
249 ( 1 9 8 5 ) . A l l o f t h e f a c t o r s may be c o n s i d e r e d ; no one f a c t o r i s d i s p o s i t i v e . 
M e l l i s , s u p r a . 

I n o u r p r e v i o u s o r d e r , we made f i n d i n g s t h a t : (1) c l a i m a n t was r e q u i r e d 
t o r e m a i n " o n - c a l l " on t h e employer's premises; (2) p e r m i s s i o n was r e q u e s t e d and 
g i v e n f o r c l a i m a n t ' s p a r t i c i p a t i o n i n t h e s k i r a c e ; (3) t h e s k i r a c e o c c u r r e d on 
t h e employer's p r e m i s e s ; and (4) c l a i m a n t was i n j u r e d w h i l e s k i i n g i n t h e r a c e . 
Based on t h e s e f i n d i n g s , we concluded as f o l l o w s : 

"Thus, when he was i n j u r e d w h i l e s k i i n g , he was en
gaged i n an a c t i v i t y i n which t h e employer e x p e c t e d 
him t o engage, g i v e n t h e r e q u i r e m e n t t h a t he r e m a i n 
on t h e employer's premises. We conclude t h a t , un
der c l a i m a n t ' s work c o n d i t i o n s , t h e r e was s u f f i c i e n t 
work c o n n e c t i o n t o make t h e c l a i m compensable." 

The c o u r t has h e l d t h a t t h e f i n d i n g t h a t c l a i m a n t was r e q u i r e d t o remain 
on t h e prem i s e s does n o t n e c e s s a r i l y l e a d t o t h e c o n c l u s i o n t h a t c l a i m a n t "was 
engaged i n an a c t i v i t y i n which t h e employer ex p e c t e d him t o engage." 
T i m b e r l i n e v. K y l e , s u p r a , n. 1, p. 242. Reasoning t h a t o ur p r i o r o r d e r d i d n o t 
c o n t a i n f i n d i n g s necessary t o de t e r m i n e i f c l a i m a n t ' s i n j u r y has a " s u f f i c i e n t 
work r e l a t i o n s h i p , " t h e c o u r t has remanded f o r " f u r t h e r f i n d i n g s o f f a c t " and 
" r e c o n s i d e r a t i o n . " I d . 

A f t e r c o m p l e t i n g our r e c o n s i d e r a t i o n , we make t h e f o l l o w i n g c o n c l u s i o n s 
c o n c e r n i n g t h e a f o r e m e n t i o n e d f a c t o r s . 

I t i s u n d i s p u t e d t h a t c l a i m a n t was n o t p a i d w h i l e p a r t i c i p a t i n g i n t h e 
s k i r a c e . I t i s l i k e w i s e apparent t h a t c l a i m a n t r e c e i v e d p e r m i s s i o n t o e n t e r 
t h e s k i r a c e and was i n j u r e d w h i l e on t h e employer's p r e m i s e s . Thus, f a c t o r s 4, 
5, and 6 have been addressed. 

We t u r n t o t h e q u e s t i o n o f whether c l a i m a n t ' s p a r t i c i p a t i o n i n a s k i 
r a c e , w h i c h was n o t conducted i n c o n j u n c t i o n w i t h a s k i c l i n i c , was f o r t h e 
b e n e f i t o f t h e employer. 

The employer c o u l d l i k e l y r e c e i v e some i n t r i n s i c b e n e f i t f r o m c l a i m a n t ' s 
p a r t i c i p a t i o n i n a s k i r a c e . Y e t, such a b e n e f i t would be e q u a l l y e x p e r i e n c e d 
t h r o u g h an i n s t r u c t o r ' s mere appearance on t h e s k i s l o p e s o r i n t h e s k i l o d g e . 
Moreover, t h e p r i m a r y t h r u s t i n c l a i m a n t ' s o r any o t h e r i n s t r u c t o r ' s p a r t i c i p a 
t i o n i n a s k i r a c e n o t o r g a n i z e d i n c o n j u n c t i o n w i t h a c l i n i c was t h e p a r t i c u l a r 
i n s t r u c t o r ' s p e r s o n a l i n i t i a t i v e i n r e q u e s t i n g p e r m i s s i o n t o e n t e r t h e c o n t e s t . 

We co n c l u d e t h a t t h e m a j o r i t y o f t h e b e n e f i t s d e r i v e d f r o m c l a i m a n t ' s 
p a r t i c i p a t i o n i n such a s k i r a c e were p e r s o n a l i n n a t u r e . The a f o r e m e n t i o n e d 
r e a s o n i n g f u r t h e r persuades us t h a t c l a i m a n t was engaged i n a p e r s o n a l m i s s i o n 
w h i l e c o m p e t i n g i n t h e s k i r a c e . These c o n c l u s i o n s address f a c t o r s 1 and 7. 
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We n e x t address t h e i s s u e o f whether c l a i m a n t ' s p a r t i c i p a t i o n i n t h e 
r a c e was an a c t i v i t y c o n t e m p l a t e d o r expected by t h e employer. 
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S k i i n s t r u c t o r s were r e q u i r e d t o p a r t i c i p a t e i n c l i n i c s , w h i c h o c c a s i o n 
a l l y i n c l u d e d r a c e s . F u r t h e r m o r e , races were c o n s i d e r e d by t h e employer t o be a 
"good medium" i n a s s i s t i n g i n s t r u c t o r s i n i m p r o v i n g t h e i r s k i i n g s k i l l s . Y e t , 
s k i i n s t r u c t o r s were n e i t h e r r e q u i r e d nor e x p e c t e d t o p a r t i c i p a t e i n r a c e s such 
as t h e one i n w h i c h c l a i m a n t was i n j u r e d . R ather, as e x p l a i n e d by t h e d i r e c t o r 
o f t h e s k i s c h o o l , p a r t i c i p a t i o n i n races w h i c h were n o t o r g a n i z e d i n c o n j u n c 
t i o n w i t h c l i n i c s was a c h i e v e d s o l e l y t h r o u g h t h e i n i t i a t i v e o f t h e i n s t r u c t o r s , 
who sought t h e employer's p e r m i s s i o n . I f such p e r m i s s i o n was g r a n t e d , t h e i n 
s t r u c t o r s " v e r y c l e a r l y u n d e r s t o o d " t h a t t h e y would n o t be p a i d f o r t h e t i m e 
t h e y were p a r t i c i p a t i n g i n t h e r a c e and were a l s o aware o f t h e need t o immedi
a t e l y r e t u r n t o t h e s c h o o l f o l l o w i n g t h e r a c e i n case t h e i r s e r v i c e s were 
needed. 

I n s h o r t , t h e employer e x p e c t e d c l a i m a n t , as w e l l as any s k i i n s t r u c t o r , 
t o s k i w h i l e he was " o n - c a l l . " Thus, s k i i n g was c o n t e m p l a t e d by t h e employer 
and i t s employees. However, such an u n d e r s t a n d i n g does n o t n e c e s s a r i l y l e a d t o 
t h e c o n c l u s i o n t h a t t h e employer a l s o expected c l a i m a n t o r any s k i i n s t r u c t o r t o 
engage i n s k i r a c e s w h i c h were n o t o r g a n i z e d i n c o n j u n c t i o n w i t h c l i n i c s . I n 
f a c t , t h e d i r e c t o r ' s t e s t i m o n y , as w e l l as t h e c i r c u m s t a n c e s s u r r o u n d i n g 
c l a i m a n t ' s e n t r y i n t h e s k i r a c e , persuade us t h a t t h e r e was no such e x p e c t a t i o n 
on t h e p a r t o f c l a i m a n t ' s employer. 

C o n s e q u e n t l y , we concl u d e t h a t engaging i n s k i r a c e s , w h i c h were n o t 
cond u c t e d i n c o n j u n c t i o n w i t h c l i n i c s , was n e i t h e r a c o n t e m p l a t e d n o r e x p e c t e d 
a c t i v i t y . Based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we a r e a l s o n o t persuaded t h a t 
p a r t i c i p a t i o n i n n o n - c l i n i c s k i races was an o r d i n a r y r i s k o f , and i n c i d e n t a l 
t o , c l a i m a n t ' s employment. Thus, t h e f i n a l two f a c t o r s (2 and 3) have been 
c o n s i d e r e d . 

A l t h o u g h no one M e l l i s f a c t o r i s d i s p o s i t i v e , our c o n c l u s i o n s c o n c e r n i n g 
t h e s e f a c t o r s , when t a k e n as a whole, l e a d us t o d e t e r m i n e t h a t c l a i m a n t ' s 
i n j u r y l a c k s a " s u f f i c i e n t work r e l a t i o n s h i p . " T h e r e f o r e , we a r e n o t persuaded 
t h a t t h e i n j u r y a r o s e o u t and i n t h e course o f c l a i m a n t ' s employment. 

A c c o r d i n g l y , we a f f i r m t h e Referee's J u l y 28, 1987 o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m . 

I T IS SO ORDERED. 

Board Member C r i d e r d i s s e n t i n g : 

The m a j o r i t y c o n c l u d e s t h a t a s k i i n s t r u c t o r ' s i n j u r y w h i l e e n g a g i n g i n 
a c o m p e t i t i v e e v e n t a c q u i e s c e d i n by t h e employer, on t h e employer's p r e m i s e s , 
d u r i n g a l u l l i n h i s work a c t i v i t i e s i s n o t s u f f i c i e n t l y w o r k - r e l a t e d t o be 
compensable. A l t h o u g h t h e m a j o r i t y has addressed each o f t h e f a c t o r s enumerated 
i n M e l l i s v. McEwen, Hanna, G i s v o l d , 74 Or App 571, r e v d e n i e d 300 Or 249 
( 1 9 8 5 ) , i n accordance w i t h t h e C o u r t ' s i n s t r u c t i o n , i t s c o n c l u s i o n i s o u t o f 
l i n e w i t h b o t h Oregon case law and t h e p r i n c i p l e s a r t i c u l a t e d by L a r s o n , The Law 
o f Workmen's Compensation, f r o m whence Oregon d e r i v e d t h e u n i t a r y work-connec
t i o n t e s t . 

The m a j o r i t y e r r s by f a i l i n g t o r e c o g n i z e t h a t r e a s o n a b l e a c t i v i t y 
u n d e r t a k e n under t h e s e c i r c u m s t a n c e i s f o r t h e b e n e f i t o f t h e employer inasmuch 
as t h e employer d e s i r e s , and indeed r e q u i r e s , t h e w o r k e r ' s c o n t i n u e d p r e s e n c e on 
p r e m i s e s . 
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The m a j o r i t y a l s o e r r s by c o n c l u d i n g t h a t t h e employer and employee d i d 
n o t c o n t e m p l a t e c l a i m a n t ' s p a r t i c i p a t i o n where, i n f a c t , t h e employer as a 
c o n d i t i o n o f employment p r o v i d e d i n s t r u c t o r s f r e e l i f t p r i v i l e g e s and p e r m i t t e d 
them t o s k i d u r i n g t h e s h i f t w h i l e n o t o t h e r w i s e o c c u p i e d . By t r e a t i n g t h e s k i 
r a c e , i n w h i c h c l a i m a n t was p e r m i t t e d t o p a r t i c i p a t e , as e n t i r e l y s e p a r a t e from 
u n o r g a n i z e d s k i a c t i v i t y , w h i c h was c l e a r l y c o n t e m p l a t e d a t t h e t i m e o f h i r e , 
t h e m a j o r i t y reaches t h e a r t i f i c i a l c o n c l u s i o n t h a t t h e p a r t i c u l a r s k i a c t i v i t y 
w h i c h caused t h e i n j u r y was n o t c o n t e m p l a t e d by t h e employer. 

The Board f i n a l l y e r r s by t r e a t i n g t h e s k i i n g e v e n t as a p e r s o n a l 
m i s s i o n o f c l a i m a n t ' s own s i m p l y because c l a i m a n t p a r t i c i p a t e d i n t h e e v e n t on 
h i s own i n i t i a t i v e and " t h e m a j o r i t y o f t h e b e n e f i t s d e r i v e d f r o m c l a i m a n t ' s 
p a r t i c i p a t i o n i n such a s k i r a c e were p e r s o n a l i n n a t u r e . " T h i s r e a s o n i n g 
e f f e c t i v e l y r e n d e r s t h e f a c t o r s o f employer b e n e f i t and p e r s o n a l m i s s i o n 
i d e n t i c a l . They a r e n o t . The m a j o r i t y ' s a n a l y s i s i s wrong, as i s i t s 
c o n c l u s i o n . 

I . A c t i v i t y Contemplated by t h e Employer 

The m a j o r i t y , w h i l e conceding t h a t c l a i m a n t ' s work a c t i v i t i e s as an 
i n s t r u c t o r f r o m t i m e t o t i m e i n c l u d e d p a r t i c i p a t i o n i n e mployer-sponsored r a c e s , 
c o n c l u d e s t h a t t h e employer d i d n o t " c o n t e m p l a t e " r a c i n g a c t i v i t y f o r purposes 
o f t h e M e l l i s a n a l y s i s because t h i s p a r t i c u l a r r a c e was n o t sponsored by t h e 
s c h o o l and i n s t r u c t o r p a r t i c i p a t i o n was n o t r e q u i r e d o r encouraged. Inasmuch as 
t h e employer a n t i c i p a t e d t h a t c l a i m a n t would be i n v o l v e d i n s k i r a c e s w h i l e 
i n s t r u c t i n g ( T r . 65-66) and encouraged s k i i n g d u r i n g i n t e r v a l s between c l a s s e s , 
i t c a nnot f a i r l y be s a i d t h a t r a c i n g a c t i v i t y such as c l a i m a n t engaged i n on t h e 
d a t e o f i n j u r y was n o t c o n t e m p l a t e d a t t h e t i m e o f h i r e o r l a t e r . That no one 
f o r e s a w c l a i m a n t ' s p a r t i c i p a t i o n i n t h i s p a r t i c u l a r r a c e i s i m m a t e r i a l . Thus, 
i n Halfman v. SAIF, 49 Or App 23 ( 1 9 8 0 ) , t h e c o u r t r e j e c t e d a c o n t e n t i o n t h a t 
t h e employer d i d n o t a n t i c i p a t e t h e p a r t i c u l a r r o u t e c l a i m a n t w o u l d t a k e d u r i n g 
an o f f - p r e m i s e s b r e a k on t h e d a t e o f i n j u r y , where t h e r i s k s a s s o c i a t e d w i t h 
o f f - p r e m i s e s b r e a k s were o f t h e t y p e t h a t was c o n t e m p l a t e d . So, h e r e , a l t h o u g h 
t h e p a r t i c u l a r r a c e c o u l d n o t have been s p e c i f i c a l l y c o n t e m p l a t e d , i t was con
t e m p l a t e d t h a t c l a i m a n t would be exposed t o t h e r i s k s a s s o c i a t e d n o t o n l y w i t h 
s k i i n g a c t i v i t y i n g e n e r a l b u t w i t h r a c i n g i n p a r t i c u l a r . T h i s f a c t o r , t h e n , 
s h o u l d w e i g h i n f a v o r o f c o m p e n s a b i l i t y . 

I I . P e r s o n a l M i s s i o n 

The m a j o r i t y ' s c o n c l u s i o n t h a t c l a i m a n t engaged i n a p e r s o n a l m i s s i o n o f 
h i s own i s a l s o m i s g u i d e d . An employee i s n o t i n v o l v e d i n a p e r s o n a l m i s s i o n o f 
h i s own s i m p l y because he i n i t i a t e s t h e a c t i v i t y and i t i s p r i m a r i l y f o r h i s 
w e l f a r e . A p e r s o n a l m i s s i o n i s "a d e p a r t u r e f r o m t h e employment r e l a t i o n s h i p . " 
See M e l l i s v. McEwen, Hanna, G i s v o l d , supra, 49 Or App a t 29. 

Whether a p a r t i c u l a r a c t i v i t y , be i t p l a y i n g f o o t b a l l o r p r e p a r i n g a 
meal, i s i n c i d e n t a l t o employment o r a d e p a r t u r e from i t (a p e r s o n a l m i s s i o n ) 
depends on t h e degree t o which c l a i m a n t ' s a c t i v i t i e s a r e r e s t r i c t e d by h i s em
p l o y m e n t . A l l e n v. SAIF, 29 Or App 631, 634 ( 1 9 7 7 ) . Thus, whereas p r e p a r i n g a 
meal i s a p e r s o n a l m i s s i o n u n r e l a t e d t o employment f o r most w o r k e r s , i t i s n o t 
where an employee i s on 24-hour c a l l a t a remote l o c a t i o n . W a l l a c e v. Green 
Thumb, I n c . , 296 Or 79 ( 1 9 8 3 ) . And whereas s o c i a l i n t e r c o u r s e i n a s a l o o n o f an 
e v e n i n g i s a p e r s o n a l m i s s i o n f o r most w o r k e r s , i t may be w o r k - r e l a t e d i f an em
p l o y e e ' s r e c r e a t i o n a l " o p t i o n s aire l i m i t e d by h i s work. Rogers v. SAIF, 289 Or 
633 ( 1 9 8 0 ) . 

S i m i l a r l y , whereas a worker's r e c r e a t i o n a l a c t i v i t i e s a r e n o t w o r k - r e 
l a t e d g e n e r a l l y , t h e y a r e i f t h e y occur d u r i n g b r e a k t i m e on employer p r e m i s e s o r 
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d u r i n g a l u l l i n work a c t i v i t i e s . L a rson, The Law o f Workmen's Compensation, 
sec. 21.74; V e l k o v i t z v. Penasco Independent School D i s t r i c t , 633 P 2d 685 (N.M. 
1981) ( t e a c h e r c h a p e r o n i n g s k i c l u b t o and from s k i area h u r t w h i l e s k i i n g be
tween d u t y p e r i o d s ) ; M o t t o v. Cosmopolitan T o u r i s t Company, 278 App D i v 597, 101 
NYS 2d 873 (1951) ( b u s d r i v e r f o r f i s h e r m a n h u r t w h i l e f i s h i n g d u r i n g l u l l i n 
d r i v i n g d u t i e s ) . 

C l a i m a n t was v e r y l i m i t e d i n what he c o u l d do w i t h t h e l a r g e t i m e 
p e r i o d s between c l a s s e s , g i v e n h i s d u t y t o remain on t h e prem i s e s and r e a d i l y 
a v a i l a b l e t o t h e employer. The a c t i v i t y he was engaging i n a t t h e t i m e o f i n 
j u r y was o f t h e same t y p e as he engaged i n on t h e j o b . Thus, he was n o t engaged 
i n a p e r s o n a l m i s s i o n o f h i s own. 

I I I . B e n e f i t t o t h e Employer 

C l a i m a n t ' s p a r t i c i p a t i o n i n t h i s p a r t i c u l a r r a c e was o f no p a r t i c u l a r 
b e n e f i t t o t h e employer. However, t h e m a j o r i t y concedes t h a t h i s pr e s e n c e s k i 
i n g on t h e s l o p e s d u r i n g l u l l s i n work was t o t h e employer's b e n e f i t . Moreover, 
j u s t as i t was t o t h e employer's b e n e f i t i n H a l f man v. SAIF, s u p r a , t h a t a Good
w i l l I n d u s t r i e s c o l l e c t i o n a t t e n d a n t use o f f - w o r k r e s t r o o m f a c i l i t i e s t h e r e b y 
p u t t i n g him a t r i s k f o r an o f f - p r e m i s e s i n j u r y , i t i s t o t h e employer's b e n e f i t 
t h a t c l a i m a n t be l i m i t e d t o break a c t i v i t i e s i n t h e s k i a r e a . Thus, c l a i m a n t ' s 
p a r t i c i p a t i o n i n s k i a c t i v i t y , p u t t i n g him a t r i s k f o r t h e i n j u r y he s u f f e r e d , 
was i n t h e employer's i n t e r e s t . The m a j o r i t y w r o n g l y weighed t h e f a c t o r o f 
b e n e f i t t o t h e employer. 

IV. C o n c l u s i o n 

A l l o f t h e M e l l i s f a c t o r s , w i t h t h e e x c e p t i o n o f t h e f a c t o r o f pay, con
s i d e r e d i n l i g h t o f t h e c i r c u m s t a n c e s and l o c a t i o n o f c l a i m a n t ' s employment, 
weigh i n f a v o r o f c o m p e n s a b i l i t y . Moreover, even i f I e r r i n c o n c l u d i n g t h a t 
t h e employer b e n e f i t s f r o m c l a i m a n t ' s s k i i n g a c t i v i t y because t h e employer has 
g r e a t l y l i m i t e d c l a i m a n t ' s a c t i v i t y d u r i n g n o n - i n s t r u c t i o n a l t i m e , t h i s l i m i t a 
t i o n o f o p t i o n s was d e c i s i v e i n Rogers v. SAIF, 289 Or 633 ( 1 9 8 0 ) . C l e a r l y 
t h e n , c o n s i d e r a t i o n o f t h e M e l l i s f a c t o r s , w h i l e " h e l p f u l " (see Halfman v. SAIF, 
supra a t 2 8 ) , i s n o t e x c l u s i v e . Nor i s i t s u f f i c i e n t i n t h i s case. 

The employer was n o t e n t i t l e d t o have c l a i m a n t s i t on h i s hands d u r i n g 
n o n - i n s t r u c t i o n a l p e r i o d s . The r i s k o f re a s o n a b l e a c t i v i t y u n d e r t a k e n w i t h t h e 
consent o f t h e employer d u r i n g such l u l l s i s w o r k - r e l a t e d . The c l a i m i s com
p e n s a b l e . 

J a n u a r y 4, 1990 C i t e as 42 Van N a t t a 14 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HARVEY D. McGAUGH, Claimant 

WCB Case No. 88-02644 
ORDER ON REVIEW 

Bl a c k , e t a l , C laimant A t t o r n e y s 
Steven D. H a l l o c k , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r w h i c h : ( 1 ) d e c l i n e d 
t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y f o r a low back i n j u r y from 40 p e r c e n t (128 degrees) t o 55 
p e r c e n t (176 d e g r e e s ) . The i s s u e on r e v i e w i s e x t e n t o f permanent d i s a b i l i t y , 
i n c l u d i n g permanent t o t a l d i s a b i l i t y . 
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We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 
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To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t he i s 
u n a b l e t o p e r f o r m and work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) ; H a r r i s v. SAIF, 292 Or 683, 695 ( 1 9 8 2 ) ; W i l s o n v. Weyerhaeuser. 
30 Or App 403 ( 1 9 7 7 ) . Permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d t h r o u g h 
m e d i c a l e v i d e n c e o f p h y s i c a l i n c a p a c i t y o r t h r o u g h t h e " o d d - l o t " d o c t r i n e , under 
w h i c h a d i s a b l e d person may remain capable o f p e r f o r m i n g work o f some k i n d , b u t 
s t i l l be p e r m a n e n t l y d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l and nonmedical 
d i s a b i l i t i e s w h i c h e f f e c t i v e l y f o r e c l o s e him from g a i n f u l employment. Welch v. 
B a n i s t e r P i p e l i n e , 70 Or App 699, 701 (19 8 4 ) . 

C l a i m a n t ' s s u p p o r t i n g e x p e r t v o c a t i o n a l o p i n i o n , p r o v i d e d by M r . \ M i h a y l , a 
c o n s u l t a n t , i s n o t p e r s u a s i v e . Claimant t e s t i f i e d t h a t he was a b l e t o s i t f o r 
30 m i n u t e s , l i f t up t o f i f t e e n pounds, w a l k s i x b l o c k s , and s t a n d f o r 45 
m i n u t e s . Mr. M i h a y l a d m i t t e d , on c r o s s e x a m i n a t i o n , t h a t r e l y i n g on t h e s e phys
i c a l l i m i t s , r a t h e r t h a n t h o s e he had used, would cause him t o change h i s 
e a r l i e r o p i n i o n t h a t c l a i m a n t was unable t o f i n d work w i t h i n h i s l i m i t a t i o n s . 
F u r t h e r m o r e , Mr. M i h a y l t e s t i f i e d he had n o t p e r f o r m e d any l o c a l o r r e g i o n a l 
l a b o r market s t u d y o r a n a l y s i s i n c o n s i d e r i n g c l a i m a n t ' s case. 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t has s u f f e r e d permanent im
p a i r m e n t . However, such evidence does n o t s u p p o r t a f i n d i n g t h a t c l a i m a n t i s 
p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t 
a b l e o c c u p a t i o n . R a t h e r , t h e m e d i c a l e v i d e n c e suggests t h a t c l a i m a n t ' s perma
n e n t i m p a i r m e n t i s i n t h e moderate range. 

Based on t h e m e d i c a l , l a y , and v o c a t i o n a l e v i d e n c e , we a r e persuaded t h a t 
c l a i m a n t r e t a i n s t h e p h y s i c a l c a p a c i t y , t h e e d u c a t i o n , t h e i n t e l l i g e n c e , and t h e 
t r a n s f e r a b l e s k i l l s t o p e r f o r m j o b s o f a s e d e n t a r y n a t u r e even c o n s i d e r i n g h i s 
age o f 63. Thus, we a r e n o t persuaded t h a t c l a i m a n t i s p e r m a n e n t l y i n c a p a c i 
t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

I n t h e a l t e r n a t i v e , we would a l s o f i n d c l a i m a n t had f a i l e d t o meet h i s 
burden o f p r o o f under t h e terms o f ORS 656.206(3). The s t a t u t e s t a t e s : 

"The worker has t h e burden o f p r o v i n g permanent t o t a l 
d i s a b i l i t y s t a t u s and must e s t a b l i s h t h a t t h e w o r k e r 
i s w i l l i n g t o seek r e g u l a r g a i n f u l employment and t h a t 
t h e worker has made re a s o n a b l e e f f o r t s t o o b t a i n such 
employment." 

C l a i m a n t i s n o t r e q u i r e d t o engage i n j o b a c t i v i t i e s t h a t , f o r a l l p r a c t i c a l 
p u r p o s e s , would be f u t i l e . SAIF v. Simpson, 88 Or App 638, 641 ( 1 9 8 7 ) . 

The consensus o f m e d i c a l o p i n i o n i s t h a t c l a i m a n t i s m o d e r a t e l y d i s a b l e d 
b u t i s a b l e t o p e r f o r m m o d i f i e d l i g h t o r s e d e n t a r y work. There a r e v o c a t i o n a l 
o p p o r t u n i t i e s w i t h i n c l a i m a n t ' s l i m i t a t i o n s such as r e c e p t i o n i s t , f i l e c l e r k , 
and t e l e p h o n e a n s w e r i n g s e r v i c e o p e r a t o r . (Ex. 30) 

By h i s own a d m i s s i o n , c l a i m a n t ' s p a r t i c i p a t i o n i n 15 months o f v o c a t i o n a l 
a s s i s t a n c e i n v o l v e d s e n d i n g o u t "a cou p l e o f dozen" resumes and c h e c k i n g want 
ads. ( T r . 4 5 ) . There i s some i n d i c a t i o n i n t h e e x h i b i t s t h a t t h e v o c a t i o n a l 
a s s i s t a n c e p r o v i d e r had t r o u b l e moving f o r w a r d on t h e case due t o c l a i m a n t ' s 
" c o n t i n u i n g c o m p l a i n t s . " I n a d d i t i o n , c l a i m a n t has n o t s u b m i t t e d any v o c a t i o n a l 
r e p o r t s t o e s t a b l i s h what h i s i n v o l v e m e n t i n v o c a t i o n a l a s s i s t a n c e m i g h t have 
been. O u t s i d e t h e v o c a t i o n a l a s s i s t a n c e program, c l a i m a n t c a l l e d two employment 
a g e n c i e s who d i d n o t c a l l back, c o n t a c t e d t h e Employment D i v i s i o n and o t h e r w i s e 
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l i m i t e d h i s e f f o r t s t o i n f o r m i n g f r i e n d s and ac q u a i n t a n c e s i n t h e l i q u i d gas 
i n d u s t r y t h a t he would a p p r e c i a t e i f t h e y would c o n t a c t him i f t h e y h e a r d o f a 
j o b he c o u l d do. There i s no i n d i c a t i o n t h a t c l a i m a n t f o l l o w e d up any o f t h e s e 
p o s s i b l e s o u r c e s o f employment beyond an i n i t i a l c o n t a c t . 

Based on t h e s e f i n d i n g s , c l a i m a n t has n o t e s t a b l i s h e d t h a t he i s w i l l i n g 
t o seek r e g u l a r employment and has made re a s o n a b l e e f f o r t s t o o b t a i n such 
employment. C o n s e q u e n t l y , c l a i m a n t has n o t e s t a b l i s h e d t h a t he i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . 

F i n a l l y , we agree w i t h t h e Referee t h a t c l a i m a n t i s d i s a b l e d t o a degree 
beyond t h a t p r e v i o u s l y awarded. We f u r t h e r concur t h a t an award o f 55 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y a p p r o p r i a t e l y compensates c l a i m a n t f o r h i s 
permanent l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g f r o m h i s compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 9, 1988, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWARD K. MCGUIRE, Claimant 

WCB Case Nos. 87-12554, 87-07348, 87-07480, 87-07481 & 87-10318 
ORDER ON REVIEW 

Bloom, Marandas & S l y , C l a i m a n t A t t o r n e y s 
Norman Cole ( S a i f C o r p . ) , Defense A t t o r n e y 

R o b e r t s , e t a l , Defense A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

L i n d s a y H a r t , e t a l , Defense A t t o r n e y s 
Acker, Underwood, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

L i l e I n t e r n a t i o n a l Company ( " L i l e " ) r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
Refe r e e P e t e r s o n ' s o r d e r t h a t : (1) d e c l i n e d t o bar c l a i m a n t ' s c l a i m as un
t i m e l y ; ( 2 ) s e t a s i d e i t s c o m p e n s a b i l i t y and r e s p o n s i b i l i t y d e n i a l o f c l a i m a n t ' s 
neck, upper back, and r i g h t s h o u l d e r c o n d i t i o n s ; and (3) u p h e l d d e n i a l s f r o m 
Chipman Moving and Stor a g e ("Chipman"), Bekins Moving Company ( " B e k i n s " ) , E a s t -
s i d e Van and S t o r a g e ( " E a s t s i d e " ) , and Rose C i t y Van and St o r a g e ("Rose C i t y " ) 
o f t h e same c o n d i t i o n s . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s , c o m p e n s a b i l i t y , 
and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s and makes t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

I n A p r i l , 1986, c l a i m a n t was r e l e a s e d t o r e g u l a r work w i t h o u t r e s t r i c t i o n . 
The r e s i d u a l s o f an e a r l i e r 1985 compensable neck and upper back s t r a i n had r e 
s o l v e d . He r e t u r n e d t o work as an o n - c a l l f u r n i t u r e mover f o r s e v e r a l s u c c e s 
s i v e e m p l o y e r s . The d a t e s he worked f o r each employer were as f o l l o w s : (1) 
Beki n s — A p r i l 1 1 , 13, 1986, May 2, 1986, June 18, 1986, and J u l y 9, 1986; ( 2 ) 
E a s t s i d e — A p r i l 30, 1986, May 1, 1986, and August 13, 1986; (3) (1) Rose C i t y 
— May 4, 1986, June 1, 2, 3, 4, 27, 1986, and J u l y 1 1 , 1986; (4) L i l e — J u l y 
2, 10, 1 1 , 12, 18, and 19, 1986; (5) Rose C i t y — August 16, 1986. 
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C l a i m a n t ' s work a c t i v i t i e s , t h r o u g h J u l y , 1986, were t h e m a j o r c o n t r i b u t 
i n g cause o f t h e on s e t o r wor s e n i n g o f h i s neck, upper back, and r i g h t s h o u l d e r 
c o n d i t i o n s , w h i c h r e s u l t e d i n h i s e v e n t u a l d i s a b i l i t y and need f o r s u r g e r y . 

As a r e s u l t , he r e t u r n e d t o Dr. Crumpacker on August 12, 1986. Crumpacker 
t o o k him o f f work, b u t he c o n t i n u e d w o r k i n g as a f u r n i t u r e mover t h r o u g h August 
16, 1986. He was h o s p i t a l i z e d on September 6, 1986, f o r a myelogram. 

C l a i m a n t became d i s a b l e d on August 12, 1986. 

L i l e was t h e l a s t employer f o r whom c l a i m a n t p e r f o r m e d work, p r i o r t o 
August 12, 1986, o f t h e t y p e t h a t caused t h e onset o r w o r s e n i n g o f h i s neck, 
upper back and r i g h t s h o u l d e r c o n d i t i o n s . 

C l a i m a n t ' s employment a f t e r August 12, 1986 d i d n o t i n d e p e n d e n t l y con
t r i b u t e t o a w o r s e n i n g o f h i s neck, upper back, and r i g h t s h o u l d e r c o n d i t i o n s . 

CONCLUSIONS OF LAW 

T i m e l i n e s s 

A l t h o u g h we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s A p r i l 23, 
1987, c l a i m i s n o t t i m e - b a r r e d , we do so f o r d i f f e r e n t r e a s o n s . 

C l a i m a n t ' s worsened back and new r i g h t s h o u l d e r c o n d i t i o n s d e v e l o p e d 
g r a d u a l l y as a r e s u l t o f h i s work a c t i v i t i e s between May, 1986, and J u l y , 1986. 
See e.g., Ex. 30-37. There has never been any a l l e g a t i o n o f a s p e c i f i c work i n 
c i d e n t o r trauma. Moreover, g i v e n t h e t y p e o f work he was engaged i n d u r i n g 
t h a t , p e r i o d , i . e . , heavy l i f t i n g , p u s h i n g , and p u l l i n g , i t cannot be s a i d t h a t 
t h e g r a d u a l development o f h i s back and r i g h t s h o u l d e r problems were unexpected. 
We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t s u f f e r e d an o c c u p a t i o n a l d i s e a s e ; n o t an 
i n j u r y . See V a l t i n s o n v. SAIF, 56 Or App 184 (1 9 8 2 ) . 

Given our above f i n d i n g , c l a i m a n t had 180 days t o t i m e l y f i l e an occupa
t i o n a l d i s e a s e c l a i m . Former ORS 65.807(1). The 180-day p e r i o d began t o r u n on 
t h e d a t e c l a i m a n t became d i s a b l e d o r was i n f o r m e d by a p h y s i c i a n t h a t he was 
s u f f e r i n g f r o m an o c c u p a t i o n a l d i s e a s e , whichever was l a t e r . I d . C l a i m a n t d i d 
no t f i l e w i t h i n 180 days o f t h e d a t e he became d i s a b l e d , i . e . August 12, 1986. 
However, as f a r as we can t e l l , c l a i m a n t was never c l e a r l y i n f o r m e d by a p h y s i 
c i a n t h a t he was s u f f e r i n g from an o c c u p a t i o n a l d i s e a s e due t o h i s work a c t i v i 
t i e s f r o m May, 1986, t h r o u g h J u l y , 1986. A c c o r d i n g l y , on t h i s r e c o r d , t h e 180-
day p e r i o d has never commenced. V i c t o r L. S o u t h w e l l , 41 Van N a t t a 234 ( 1 9 8 9 ) . 

C o m p e n s a b i l i t y 

P r i o r t o A p r i l , 1986, c l a i m a n t ' s neck and upper back c o n d i t i o n s had r e 
s o l v e d . Dr. Crumpacker had r e l e a s e d him t o r e g u l a r work w i t h o u t r e s t r i c t i o n 
f i n d i n g no permanent i m p a i r m e n t . Claimant r e t u r n e d t o work as a f u r n i t u r e 
mover. S h o r t l y t h e r e a f t e r , he n o t i c e d t h e r e o n s e t o f p a i n i n h i s neck and upper 
s h o u l d e r . I n a d d i t i o n , he began t o e x p e r i e n c e r i g h t s h o u l d e r p a i n . 

Dr. Crumpacker was c l a i m a n t ' s i n i t i a l t r e a t i n g p h y s i c i a n . He examined and 
t r e a t e d c l a i m a n t on a r e g u l a r b a s i s from March t h r o u g h September, 1986. Ac c o r d 
i n g t o Crumpacker, c l a i m a n t ' s work a c t i v i t i e s i n June and J u l y , 1986, " p r o b a b l y " 
were t h e m a j o r c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and r e s u l t i n g need f o r medi
c a l s e r v i c e s i n l a t e 1986. (Ex. 3 9 ) . Dr. Walsh, c l a i m a n t ' s c u r r e n t t r e a t i n g 
c h i r o p r a c t o r , c o r r o b o r a t e d Crumpacker's o p i n i o n . (Ex. 4 0 ) . We a r e persuaded by 
t h e c o l l e c t i v e o p i n i o n s o f t r e a t i n g d o c t o r s ' Crumpacker and Walsh. See We i l a n d 
v. SAIF, 64 Or App 810, 814 (19 8 3 ) . 
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Under such c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has p r o v e n t h a t h i s 
work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f t h e o n s e t o r w o r s e n i n g o f 
h i s neck, upper back, and r i g h t s h o u l d e r c o n d i t i o n s . The c l a i m , t h e n , i s 
compensable. 

R e s p o n s i b i l i t y 

The " l a s t i n j u r i o u s exposure r u l e " o p e r a t e s i n cases such as t h i s , i n v o l v 
i n g an o c c u p a t i o n a l d i s e a s e t h a t arose over t h e course o f s e v e r a l p e r i o d s o f 
employment. B o i s e Cascade Corp. v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; Bracke v. 
Bazar, 293 Or 239 ( 1 9 8 2 ) . The r u l e o p e r a t e s as b o t h a r u l e o f p r o o f and r u l e o f 
l i a b i l i t y a s s ignment. We have a l r e a d y a p p l i e d t h e r u l e o f p r o o f i n o u r compens
a b i l i t y a n a l y s i s by n o t r e q u i r i n g c l a i m a n t t o prove t h e degree o f c a u s a t i o n w i t h 
r e s p e c t t o each and e v e r y employer he worked f o r f r o m A p r i l t h r o u g h J u l y , 1986. 
R u n f t v. SAIF, 303 Or 493, 500 ( 1 9 8 7 ) . T u r n i n g t o t h e r u l e o f l i a b i l i t y a s s i g n 
ment, t h e Bracke C o u r t s t a t e d : 

"Under t h e l a s t i n j u r i o u s exposure r u l e o f a s s i g n 
ment o f l i a b i l i t y i n cases o f s u c c e s s i v e employment, 
each o f w h i c h has c o n t r i b u t e d t o t h e t o t a l i t y o f t h e 
d i s e a s e , t h e p o t e n t i a l l y c a u s a l employer a t t h e t i m e 
d i s a b i l i t y o c c u r s i s a s s i g n e d l i a b i l i t y f o r t h e 
c u m u l a t i v e whole. I f t h e c l a i m a n t i s n o t i n 
p o t e n t i a l l y c a u s a l employment when d i s a b i l i t y 
o c c u r s , t h e l a s t such employer i s l i a b l e . " 293 Or 
a t 248. (Emphasis added). 

P u r s u a n t t o Bracke, we must l o o k t o t h e l a s t " p o t e n t i a l l y c a u s a l employ
ment." The d a t e o f d i s a b i l i t y i s t h e t r i g g e r i n g d a t e f o r t h a t d e t e r m i n a t i o n . 
Here, c l a i m a n t became d i s a b l e d on August 12, 1986, i n s o f a r as Dr. Crumpacker 
t o o k him o f f work on t h a t d a t e . Claimant was n o t w o r k i n g a t t h a t t i m e . Conse
q u e n t l y , t o a s c e r t a i n t h e l a s t " p o t e n t i a l l y c a u s a l employment," we must l o o k 
back t o t h e l a s t p e r i o d o f employment p r e c e e d i n g August 12, 1986. B r a c k e , 293 
Or a t 248. C l a i m a n t ' s l a s t p e r i o d o f employment b e f o r e t h a t d a t e was h i s em
ployment w i t h L i l e on J u l y 19, 1986. L i l e , t h e r e f o r e , p r o v i d e d t h e " p o t e n t i a l l y 
c a u s a l employment." 

Under such c i r c u m s t a n c e s , L i l e i s t h e r e s p o n s i b l e i n s u r e r f o r c l a i m a n t ' s 
c u r r e n t neck, upper back, and r i g h t s h o u l d e r d i s a b i l i t i e s u n l e s s i t i s e s t a b 
l i s h e d t h a t c l a i m a n t ' s work a f t e r August 12, 1989 i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f t h e d i s a b i l i t y . S p u r l o c k v. I n t e r n a t i o n a l Paper Company, 89 Or App 
461 ( 1 9 8 8 ) ; A l v a L. Hacke, 40 Van N a t t a 1148, 1620 ( 1 9 8 8 ) . Inasmuch as we have 
f o u n d , r e l y i n g on Dr. Crumpacker, t h a t post-August 12 employment w i t h E a s t s i d e 
and Rose C i t y d i d n o t c o n t r i b u t e t o t h e onset o r w o r s e n i n g o f t h e d i s e a s e , L i l e 
r emains r e s p o n s i b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 29, 1988, as r e c o n s i d e r e d on A p r i l 18, 
1988, i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $600, t o 
be p a i d by L i l e ' s i n s u r e r , L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n . The Board 
approves t h e f o l l o w i n g c l i e n t - p a i d f e e s : (1) payable f r o m L i l e ' s i n s u r e r , 
L i b e r t y N o r t h w e s t , t o i t s a t t o r n e y , n o t t o exceed $1,488.50; (2) p a y a b l e f r o m 
Rose C i t y ' s i n s u r e r , L i b e r t y N o r t h w e s t , t o i t s a t t o r n e y , n o t t o exceed $340; (3) 
p a y a b l e f r o m B e k i n s ' i n s u r e r , P a c i f i c Marine I n s u r a n c e Company, t o i t s a t t o r n e y , 
n o t t o exceed $255; and (4) p a y a b l e f r o m E a s t s i d e ' s i n s u r e r , Safeco I n s u r a n c e 
Company, t o i t s a t t o r n e y , n o t t o exceed $1,240. 
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I n t h e M a t t e r o f t h e Compensation o f 
LEONARD F. McSURDY, Claimant 

WCB Case No. 86-08066 
ORDER ON REVIEW 

St e b b i n s & C o f f e y , C l a i m a n t A t t o r n e y s 
S a i f Corp L e g a l , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e B l e v i n s ' 
o r d e r t h a t : ( 1 ) fo u n d c l a i m a n t was not a s u b j e c t w o r k e r ; and (2) f o u n d t h a t 
c l a i m a n t had n o t s u s t a i n e d a compensable i n j u r y . On r e v i e w , t h e i s s u e s a r e 
s u b j e c t i v i t y and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We f i n d as f a c t t h e t e s t i m o n y o f Mrs. Awain r e c i t e d as t h e second p a r a 
g r a p h o f t h e Referee's "Summary o f Evidence." We f u r t h e r f i n d t h a t T h r i f t S t o r e 
M e n t a l and P h y s i c a l l y Handicapped Employer, I n c . d i d n o t e n t e r i n t o any agree
ment w i t h c l a i m a n t whereby he would p e r f o r m s e r v i c e s f o r r e m u n e r a t i o n . Rather, 
t h e s t o r e ' s manager p e r m i t t e d c l a i m a n t t o come t o t h e s t o r e and t o h e l p as a 
v o l u n t e e r . From t i m e - t o - t i m e , she p r o v i d e d c l a i m a n t w i t h c h a r i t a b l e a s s i s t a n c e . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

ORS 656.005(27) p r o v i d e s t h a t "worker" means any p e r s o n who engages t o 
f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n . Here, t h e Referee f o u n d o n l y t h e employer 
c r e d i b l e . The employer t e s t i f i e d t h a t c l a i m a n t was a v o l u n t e e r w o r k e r who 
r e c e i v e d no wages. Because c l a i m a n t r e c e i v e d no r e m u n e r a t i o n f o r h i s s e r v i c e s , 
he was n o t a s u b j e c t worker w i t h i n t h e d e f i n i t i o n o f ORS 656 . 0 0 5 ( 2 7 ) . 
See John Dayton, 37 Van N a t t a 210 (19 8 5 ) . 

ORDER 

The Referee's o r d e r d a t e d December 18, 1987 i s a f f i r m e d . 

J a n u a r y 4, 1990 C i t e as 42 Van N a t t a 19 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD R. REUTER, Claimant 
Own M o t i o n No. 89-0228M 
OWN MOTION DETERMINATION 

S a i f Corp L e g a l , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m f o r a 
worsened c o n d i t i o n r e l a t e d t o h i s i n d u s t r i a l i n j u r y o f A p r i l 9, 1982. The c l a i m 
has now been s u b m i t t e d t o t h e Board f o r c l o s u r e . We deny SAIF's r e q u e s t f o r 
c l o s u r e f o r l a c k o f j u r i s d i c t i o n . 

ISSUE 

Own M o t i o n J u r i s d i c t i o n . D i d c l a i m a n t f i l e h i s c l a i m f o r a worsen
i n g o f h i s 1982 i n d u s t r i a l i n j u r y p r i o r t o t h e e x p i r a t i o n o f h i s f i v e - y e a r 
a g g r a v a t i o n r i g h t s f o r t h a t i n j u r y ? 
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C l a i m a n t , a p h y s i c a l e d u c a t i o n i n s t r u c t o r , compensably s t r a i n e d h i s 
l e f t knee on A p r i l 9, 1982. He d i d n o t l e a v e work due t o t h e i n j u r y , b u t sought 
c o n s e r v a t i v e t r e a t m e n t a week l a t e r . I n May, 1982, SAIF f o r m a l l y a c c e p t e d t h e 
c l a i m as a n o n d i s a b l i n g i n j u r y on t h e i n i t i a l c l a i m form. 

An a r t h r o g r a m i n June, 1984, r e v e a l e d a t o r n m e d i a l meniscus i n t h e 
l e f t knee. On November 15, 1984, c l a i m a n t underwent sugery t o remove t h e t o r n 
meniscus. By l e t t e r o f November 29, 1984, SAIF a d v i s e d c l a i m a n t t h a t i t was 
p r o c e s s i n g h i s c l a i m as a d i s a b l i n g i n j u r y based on i n f o r m a t i o n t h a t he was l o s 
i n g t i m e f r o m work. SAIF began p a y i n g c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s ; 
however, c l a i m a n t r e t u r n e d t h e checks t o SAIF, e x p l a i n i n g t h a t he d i d n o t l o s e 
any t i m e f r o m work. C l a i m a n t l o s t no t i m e from work due t o s u r g e r y because he 
was n o t t e a c h i n g d u r i n g t h e f a l l t e r m . C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i 
n a t i o n Order on March 25, 1985, w i t h awards o f tem p o r a r y t o t a l d i s a b i l i t y f r o m 
November 15, 1984, t h r o u g h December 17, 1984, and 5 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e l e f t l e g ( k n e e ) . 

C l a i m a n t c o n t i n u e d t o have o c c a s i o n a l d i f f i c u l t y w i t h t h e l e f t knee 
d u r i n g t h e f o l l o w i n g y e a r s . On October 27, 1987, c l a i m a n t saw Dr. James, an 
o r t h o p e d i c surgeon, w i t h severe l e f t knee p a i n . James d i a g n o s e d o s t e o a r t h r i t i s 
and recommended s u r g e r y . On November 3, 1987, c l a i m a n t underwent knee s u r g e r y 
f o r a r t h r o s c o p i c c h o n d r o p l a s t y . By l e t t e r o f December 28, 1987, SAIF a d v i s e d 
c l a i m a n t t h a t i t had reopened h i s c l a i m f o r a w o r s e n i n g o f t h e 1982 i n d u s t r i a l 
i n j u r y . SAIF o s t e n s i b l y reopened c l a i m a n t ' s c l a i m under t h e Board's own m o t i o n 
a u t h o r i t y . 

FINDING OF ULTIMATE FACT 

Cl a i m a n t f i l e d h i s c l a i m f o r a wor s e n i n g o f h i s 1982 i n d u s t r i a l 
i n j u r y p r i o r t o t h e e x p i r a t i o n o f h i s a g g r a v a t i o n r i g h t s f o r t h a t i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

I f c l a i m a n t ' s a g g r a v a t i o n r i g h t s were e x p i r e d a t t h e t i m e he f i l e d 
h i s c l a i m f o r a w o r s e n i n g o f h i s c o n d i t i o n , t h e Board has own m o t i o n j u r i s d i c 
t i o n o f t h a t c l a i m ; i f n o t , t h e Board does n o t have own m o t i o n j u r i s d i c t i o n . 
ORS 6 5 6 . 2 7 3 ( 4 ) , 6 5 6 . 2 7 8 ( 1 ) ; M i l t e n b e r q e r v. Howard's Plumbing, 93 Or App 475 
( 1 9 8 8 ) . 

A t t h e t i m e o f c l a i m a n t ' s 1982 i n j u r y , ORS 656.273(4) p r o v i d e d : 

" ( a ) Except as p r o v i d e d i n paragraphs (b) 
and ( c ) o f t h i s s u b s e c t i o n , t h e c l a i m f o r 
a g g r a v a t i o n must be f i l e d w i t h i n f i v e y e a r s 
a f t e r t h e f i r s t d e t e r m i n a t i o n made under ORS 
65 6 . 2 6 8 ( 3 ) . 
" ( b ) I f t h e i n j u r y was n o n d i s a b l i n g and no 
d e t e r m i n a t i o n was made, t h e c l a i m f o r aggra
v a t i o n must be f i l e d w i t h i n f i v e y e a r s a f t e r 
t h e d a t e o f i n j u r y . 
" ( c ) I f t h e i n j u r y was d i s a b l i n g b u t w i t h o u t 
permanent d i s a b i l i t y and no d e t e r m i n a t i o n 
was made, t h e c l a i m f o r a g g r a v a t i o n must be 
f i l e d w i t h i n f i v e y e a r s from t h e d a t e o f t h e 
n o t i c e o f c l a i m c l o s u r e by t h e s e l f - i n s u r e d 
employer o r t h e employer's i n s u r e r . " 



Edward R. Re u t e r , 42 Van N a t t a 19 (1990) 21 

Or Laws 1981, ch 854, 20 (Emphases added.). Here, c l a i m a n t ' s c l a i m was c l o s e d 
and d e t e r m i n e d by D e t e r m i n a t i o n Order on March 25, 1985. Because a d e t e r m i n a 
t i o n o f c l a i m a n t ' s c l a i m was made, paragraphs (b) and (c ) o f ORS 656.273(4) do 
n o t a p p l y h e r e . Hence, under ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) , c l a i m a n t had f i v e y e a r s from 
t h e March 25, 1985, D e t e r m i n a t i o n Order i n w h i c h t o f i l e h i s a g g r a v a t i o n c l a i m . 
Because c l a i m a n t ' s a g g r a v a t i o n r i g h t s f o r t h e 1982 i n d u s t r i a l i n j u r y were n o t 
e x p i r e d when c l a i m a n t f i l e d h i s c l a i m f o r a wo r s e n i n g o f t h a t i n j u r y i n 1987, 
t h e Board does n o t have own m o t i o n j u r i s d i c t i o n o f t h e c l a i m . See M i l t e n b e r q e r 
v. Howard's Plumbing, supra. A c c o r d i n g l y , SAIF's r e q u e s t f o r c l o s u r e i s d e n i e d 
f o r l a c k o f j u r i s d i c t i o n . 

I T I S SO ORDERED. 

Jan u a r y 4, 1990 C i t e as 42 Van N a t t a 21 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN Y. STUWE (LANE), Claimant 

WCB Case No. 88-02164 
ORDER ON REVIEW 

R o l l & Westmoreland, Cl a i m a n t A t t o r n e y s 
Tom S h e r i d a n ( S a i f C o r p ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r t h a t u p h e l d t h e 

i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s reimbursement c l a i m f o r t r a v e l expenses 
t o and f r o m h i s t r e a t i n g p h y s i c i a n . On r e v i e w , t h e i s s u e s a r e e n t i t l e m e n t t o 
t r a n s p o r t a t i o n c o s t s . We r e v e r s e . 

FINDINGS OF FACT 
We adopt t h e f i n d i n g s o f t h e Referee. 

CONCLUSIONS OF LAW AND OPINION 
On r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d i n u p h o l d i n g t h e 

i n s u r e r ' s d e n i a l o f h i s t r a n s p o r t a t i o n c o s t s . We agree. 
The t r a n s p o r t a t i o n c o s t s d e n i e d by t h e i n s u r e r were i n c u r r e d by 

c l a i m a n t i n r e c e i v i n g compensable m e d i c a l t r e a t m e n t f r o m h er e s t a b l i s h e d 
p r o v i d e r a f t e r r e l o c a t i n g t o a new area. The Referee u n p h e l d t h e i n s u r e r ' s 
d e n i a l o f t h e s e c o s t s a f t e r f i n d i n g t h a t t h e i n s u r e r had c o m p l i e d w i t h t h e 
r e q u i r e m e n t s o f OAR 436-60-050(4). 

I n a d e c i s i o n r e n d e r e d subsequent t o t h e R e f e r e e ' s o r d e r , we have 
c o n c l u d e d t h a t t h e l i m i t a t i o n on t r a n s p o r t a t i o n c o s t s a u t h o r i z e d by OAR 436-60-
050(4) i s n o t a p p l i c a b l e i n cases such as t h i s . Kenneth D. S a l s b u r v , 41 Van 
N a t t a 565 ( 1 9 8 9 ) . A c c o r d i n g l y , we r e v e r s e . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r -
p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . Such a f e e i s d e f i n e d 
as an "assessed f e e . " See OAR 438-15-005(2). However, we cannot award an 
assessed f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a st a t e m e n t o f s e r v i c e s . See OAR 
438-15-0 1 0 ( 5 ) . Because no statement o f s e r v i c e s has been r e c e i v e d t o d a t e , an 
assessed f e e s h a l l n o t be awarded. See OAR 438-15-010(5). 

ORDER 
The Referee's o r d e r d a t e d J u l y 5, 1988 i s r e v e r s e d . The i n s u r e r ' s 

F e b r u a r y 9, 1988 p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r t r a n s 
p o r t a t i o n c o s t s i s s e t a s i d e , and t h e i n s u r e r i s d i r e c t e d t o p r o c e s s t h e c l a i m 
a c c o r d i n g t o law. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROSE M. CARRILLO, Claimant 

WCB Case No. 87-10962 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C l a i m a n t A t t o r n e y 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a h i p and back c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , 37 y e a r s o f age a t h e a r i n g , s u s t a i n e d an i n j u r y on September 
4, 1982, w h i l e w o r k i n g a t a n u r s i n g c a r e f a c i l i t y . The i n j u r y o c c u r r e d w h i l e 
she was d e a l i n g w i t h an u n c o o p e r a t i v e and v i o l e n t p a t i e n t . C l a i m a n t f i l e d a 
c l a i m f o r i n j u r y t o her l e f t h i p and back on September 9, 1982, b u t d i d n o t seek 
immediate m e d i c a l t r e a t m e n t . 

S i x days a f t e r h er i n j u r y , c l a i m a n t e x p e r i e n c e d a sudden o n s e t o f abdom
i n a l p a i n r e l a t e d t o an e c t o p i c pregnancy. She was un a b l e t o r e t u r n t o work. 
Su r g e r y was p e r f o r m e d by Dr. Schumacker, M.D. 

On June 6, 1986, c l a i m a n t saw Dr. S i l v a , M.D., c o m p l a i n i n g o f headaches 
and d e p r e s s i o n . C l a i m a n t d i d n o t com p l a i n t o S i l v a o f any h i p o r back p a i n un
t i l August 29, 1986. A t t h a t t i m e , she sought t r e a t m e n t f o r r i g h t h i p and low 
back p a i n . 

S i l v a r e f e r r e d c l a i m a n t t o Dr. G a l l a g h e r , D.C., who, i n Oc t o b e r 1986, 
di a g n o s e d o b e s i t y , m i l d t o moderate d e g e n e r a t i v e d i s e a s e , L4-L5, and m i l d 
s t e n o s i s o f neuroforamen, L5, r i g h t , secondary t o a r t h r i t i s . C l a i m a n t ' s com
p l a i n t s i n c l u d e d , b u t were n o t l i m i t e d t o , b o t h upper and l o w e r back p a i n , 
s h o u l d e r p a i n , and r i g h t l e g and h e e l p a i n . 

C l a i m a n t ' s 1982 i n j u r y c l a i m was n o t processed u n t i l 1987. SAIF i s s u e d 
a d e n i a l o f t h e c l a i m on J u l y 2, 1987. 

CONCLUSIONS OF LAW 

The R e f e r e e acknowledged t h a t t h e m e d i c a l e v i d e n c e f a i l e d t o e s t a b l i s h a 
compensable i n j u r y on September 4, 1982. However, r e a s o n i n g t h a t t h e employer 
was r e s p o n s i b l e f o r t h e l a c k o f contemporaneous m e d i c a l e v i d e n c e , t h e R e f e r e e 
s e t a s i d e SAIF's d e n i a l . We d i s a g r e e . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c o n d i t i o n on an a c c i d e n t a l i n j u r y 
t h e o r y , c l a i m a n t has t h e burden o f p r o v i n g t h a t her ep i s o d e a t work on September 
4, 1989 m a t e r i a l l y c o n t r i b u t e d t o an i n j u r y t h a t was d i s a b l i n g o r r e q u i r e d 
t r e a t m e n t . See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 257 ( 1 9 8 3 ) . 
" M a t e r i a l c o n t r i b u t i n g cause" means a s u b s t a n t i a l cause, b u t n o t n e c e s s a r i l y t h e 
s o l e cause o r even t h e most s i g n i f i c a n t cause. See Van B l o k l a n d v. Oregon 
H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 (1 9 8 7 ) ; Lobato v. SAIF, 75 Or App 
488, 492 ( 1 9 8 5 ) . 

Here, c l a i m a n t d i d n o t seek m e d i c a l t r e a t m e n t i m m e d i a t e l y a f t e r t h e 
a l l e g e d 1982 i n c i d e n t f o r any back o r h i p c o n d i t i o n . Moreover, s i x days a f t e r 
t h e i n c i d e n t , c l a i m a n t s u f f e r e d from an e c t o p i c pregnancy, w h i c h r e q u i r e d 
h o s p i t a l i z a t i o n and s u r g e r y . 
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Given t h e s e f a c t s , we conclude t h a t t h e i s s u e o f whether c l a i m a n t ' s i n 
j u r y r e s u l t e d i n a c o n d i t i o n t h a t was e i t h e r d i s a b l i n g o r r e q u i r e d t r e a t m e n t i s 
a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s and her husband's 
c r e d i b l e t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h i s i s s u e t u r n s l a r g e l y on an 
a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

There i s no m e d i c a l evidence i n t h e r e c o r d w h i c h s u p p o r t s c l a i m a n t ' s 
c o n t e n t i o n t h a t t h e epi s o d e a t work on September 4, 1982 r e s u l t e d i n a compens
a b l e i n j u r y . There i s no m e d i c a l evidence r e l a t i n g c l a i m a n t ' s d i s a b l i n g abdomi
n a l p a i n on September 10, 1982 t o t h e i n j u r y . C l a i m a n t , h e r s e l f , r e l a t e d t h a t 
p a i n t o h e r e c t o p i c pregnancy. Claimant t e s t i f i e d t h a t she i n f o r m e d Schumacker 
i n 1982 t h a t she had problems w i t h her l e f t h i p and low back. C l a i m a n t a l s o 
t e s t i f i e d t h a t d u r i n g t h e two years a f t e r t h e September 1982 i n c i d e n t she saw 
Dr. R o l l i n g s , M.D., c o m p l a i n i n g o f p a i n i n her low back and h i p , and t h e n Dr. 
Dudley, M.D., c o m p l a i n i n g o f e x c r u c i a t i n g p a i n . However, t h e r e i s no m e d i c a l 
o p i n i o n f r o m t h e s e d o c t o r ' s r e l a t i n g c l a i m a n t ' s c o n d i t i o n t o t h e September 1982 
i n j u r y . Moreover, t h e r e i s no documented t r e a t m e n t f o r h i p and back p a i n u n t i l 
August 1986. The p h y s i c i a n s who su b s e q u e n t l y t r e a t e d c l a i m a n t , Drs. S i l v a , 
M.D., and G a l l a g h e r , D.C., d i d n o t a t t r i b u t e her c o n d i t i o n t o t h e 1982 i n c i d e n t . 

We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o meet her burden o f 
p r o v i n g t h a t she s u s t a i n e d a compensable i n j u r y on September 4, 1982. We 
acknowledge t h a t SAIF i n i t i a l l y f a i l e d t o process c l a i m a n t ' s i n j u r y c l a i m . 
N e v e r t h e l e s s , t h e a p p r o p r i a t e remedy f o r a f a i l u r e t o t i m e l y p r o c e s s a c l a i m 
w o u l d be a p e n a l t y and r e l a t e d assessed a t t o r n e y f e e . Here, c l a i m a n t d i d n o t 
r a i s e p e n a l t i e s and a t t o r n e y f e e s as an i s s u e . 

ORDER 

The Referee's o r d e r , d a t e d January 26, 1988, i s r e v e r s e d . The SAIF 
C o r p o r a t i o n ' s d e n i a l , d a t e d J u l y 2, 1987, i s r e i n s t a t e d and u p h e l d . 

J a n u a r y 5, 1990 C i t e as 42 Van N a t t a 23 (1990) . 

I n t h e M a t t e r o f t h e Compensation o f 
LYNN M. ELLIOTT, Claimant 

WCB Case Nos. 87-05171, 86-15343, 86-15352, 87-15114 & 87-15115 
ORDER ON RECONSIDERATION 

Welch, e t a l , Claimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our November 15, 1989, Order on 
Review, w h i c h : (1) " s e t a s i d e " t h a t p o r t i o n o f t h e i n s u r e r ' s m e d i c a l s e r v i c e s 
d e n i a l t h a t d e n i e d c a u s a t i o n , b u t f a i l e d t o award an assessed a t t o r n e y f e e ; (2) 
r e v e r s e d t h e Referee i n s o f a r as he d e c l i n e d t o re a c h t h e i s s u e o f e x t e n t o f un
sch e d u l e d permanent d i s a b i l i t y on j u r i s d i c t i o n a l grounds, b u t f a i l e d t o award an 
assessed a t t o r n e y f e e ; and (3) d e c l i n e d t o remand f o r a d d i t i o n a l e v i d e n c e on t h e 
e x t e n t o f unscheduled permanent d i s a b i l i t y i s s u e . I n a d d i t i o n , c l a i m a n t has r e 
q u e s t e d t h a t Member Cushing recuse h i m s e l f from t h i s case. On December 1 1 , 
1989, we i s s u e d an Order o f W i t h d r a w a l i n d i c a t i n g t h a t Member Cushing had r e 
cused h i m s e l f and t h a t we would r e c o n s i d e r t h i s case. 

A f t e r r e c o n s i d e r i n g t h i s case i n l i g h t o f c l a i m a n t ' s r e q u e s t and s u p p o r t 
i n g arguments, we c o n t i n u e t o adhere t o our November 15, 1989, o r d e r . 
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Assessed A t t o r n e y Fee 

M e d i c a l S e r v i c e s D e n i a l 

C l a i m a n t a s s e r t s t h a t he i s e n t i t l e d t o an assessed a t t o r n e y f e e p u r s u a n t 
t o ORS 6 5 6 . 3 8 6 ( 1 ) , f o r s e t t i n g a s i d e t h a t p o r t i o n o f t h e i n s u r e r ' s m e d i c a l s e r 
v i c e s d e n i a l c o n c e r n i n g c a u s a t i o n . We d i s a g r e e . 

We acknowledge, however, t h a t we used i n a r t f u l language i n o u r November 
15, 1989, o r d e r . That i s , we s t a t e d : "That p o r t i o n o f t h e [ m e d i c a l s e r v i c e s ] 
d e n i a l w h i c h d e n i e d c a u s a t i o n i s s e t a s i d e ; t h e b a l a n c e o f t h e d e n i a l i s up
h e l d . " (Emphasis added). We s h o u l d n o t have s t a t e d t h a t a p o r t i o n o f t h e 
d e n i a l was " s e t a s i d e . " I t was n o t . We i n t e n d e d t o u p h o l d t h e d e n i a l i n i t s 
e n t i r e t y . 

The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t m e d i c a l s e r v i c e s d e n i e d b o t h 
c a u s a t i o n and t h e need f o r c u r r e n t t r e a t m e n t . Consequently, t o " s e t a s i d e " t h e 
d e n i a l , c l a i m a n t had t o pro v e b o t h c a u s a t i o n and t h a t h i s t r e a t m e n t was r e a s o n 
a b l e and n e c e s s a r y . He d i d n o t . Rather, he o n l y p r o v e d c a u s a t i o n . He d i d n o t 
p r o v e t h a t h i s c u r r e n t t r e a t m e n t was r e a s o n a b l e and necessary. 

I n o u r v i e w , c l a i m a n t i s c o n f u s i n g elements o f p r o o f n e c e s s a r y t o p r o v e 
h i s m e d i c a l s e r v i c e s case, w i t h p r e v a i l i n g f i n a l l y a g a i n s t a d e n i a l . ORS 
656.386(1) s t a t e s : 

" I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a 
c l a i m a n t f i n a l l y p r e v a i l s i n an appeal t o t h e C o u r t 
o f Appeals o r p e t i t i o n f o r r e v i e w t o t h e Supreme 
C o u r t f r o m an o r d e r o r d e c i s i o n d e n y i n g t h e c l a i m 
f o r compensation, t h e c o u r t s h a l l a l l o w a r e a s o n a b l e 
a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . I n such 
r e j e c t e d cases where a c l a i m a n t p r e v a i l s f i n a l l y i n 
a h e a r i n g b e f o r e t h e r e f e r e e o r i n a r e v i e w by t h e 
b o a r d i t s e l f , t h e n t h e r e f e r e e o r board s h a l l a l l o w 
a r e a s o n a b l e a t t o r n e y f e e . " (Emphasis added). 

Here, c l a i m a n t d i d n o t " p r e v a i l f i n a l l y . " P r i o r t o t h e h e a r i n g , h i s c u r 
r e n t m e d i c a l s e r v i c e s were d e n i e d . N e i t h e r t h e Referee's o r d e r n o r o u r November 
15, 1989, o r d e r d i r e c t e d t h e i n s u r e r t o accept h i s c l a i m f o r c u r r e n t m e d i c a l 
s e r v i c e s ; t h o s e s e r v i c e s remain d e n i e d . A l t h o u g h c l a i m a n t p r o v e d one el e m e n t o f 
h i s m e d i c a l s e r v i c e s case, he d i d n o t p r e v a i l . The i n s t a n t case i s no d i f f e r e n t 
f r o m an a g g r a v a t i o n s i t u a t i o n w h e r e i n a worker proves t h e element o f c a u s a t i o n , 
b u t n o t t h e element o f a worsened c o n d i t i o n . See ORS 6 5 6 . 2 7 3 ( 1 ) . I n such s i t u 
a t i o n s , t h e w o r k e r has p l a i n l y n o t p r e v a i l e d f i n a l l y i n s e t t i n g a s i d e an a g g r a 
v a t i o n d e n i a l and h i s a t t o r n e y i s n o t e n t i t l e d t o a f e e . 

I n s u p p o r t o f h i s case f o r an assessed f e e under ORS 6 5 6 . 3 8 6 ( 1 ) , c l a i m a n t 
c i t e s L i t t l e t o n v. Weyerhaeuser, 93 Or App 659 ( 1 9 8 8 ) , and V i r g i n i a W o l f , 40 Van 
N a t t a 1725 ( 1 9 8 8 ) . Both o f t h o s e cases are i n a p p o s i t e t o t h e case a t hand. 
L i t t l e t o n d e a l t w i t h t h e award o f an ORS 656.382(2) assessed f e e f o r p r e v a i l i n g 
a g a i n s t an i n s u r e r c r o s s - r e q u e s t f o r r e v i e w . Here, t h e i n s u r e r d i d n o t c r o s s -
r e q u e s t r e v i e w . C l a i m a n t ' s r e l i a n c e on L i t t l e t o n i s m i s p l a c e d . I n V i r g i n i a 
W olf, s u p r a , t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l was s e t a s i d e by t h e R e f e r e e and 
t h e Board a f f i r m e d . That i s n o t t h e case here. As we have e x p l a i n e d above, 
h e r e , t h e i n s u r e r ' s d e n i a l stands and has n o t been s e t a s i d e . 

A c c o r d i n g l y , we d e c l i n e t o award an assessed a t t o r n e y f e e f o r c l a i m a n t ' s 
a t t o r n e y ' s s e r v i c e s on t h e m e d i c a l s e r v i c e s i s s u e . C l a i m a n t has n o t " p r e v a i l e d 
f i n a l l y . " 
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A t t h e h e a r i n g , t h e i n s u r e r a s s e r t e d t h e a f f i r m a t i v e d e fense o f l a c k o f 
j u r i s d i c t i o n . S p e c i f i c a l l y , i t argued t h a t t h e Referee c o u l d n o t r e a c h t h e 
i s s u e o f e x t e n t o f unscheduled permanent d i s a b i l i t y because c l a i m a n t had 
a l l e g e d l y f a i l e d t o t i m e l y c o n t e s t a N o t i c e o f C l o s u r e . The R e f e r e e agreed and, 
t h e r e f o r e , d e c l i n e d t o re a c h t h e e x t e n t o f d i s a b i l i t y i s s u e . On r e v i e w , we were 
n o t persuaded by t h e i n s u r e r ' s j u r i s d i c t i o n a l d efense. A c c o r d i n g l y , we p r o 
ceeded t o r a t e t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

On r e c o n s i d e r a t i o n , c l a i m a n t c i t e s t h e same a u t h o r i t y as above and argues 
t h a t h i s a t t o r n e y i s e n t i t l e d t o an assessed f e e f o r " p r e v a i l [ i n g ] on t h e j u r i s 
d i c t i o n a l i s s u e . " See ORS 656.386(1), L i t t l e t o n , s u p r a ; V i r g i n i a W o l f , supra. 
A g a i n , however, c l a i m a n t has n o t p r e v a i l e d f i n a l l y a g a i n s t a d e n i a l o f a c l a i m 
f o r compensation. R a t h e r , he has p r e v a i l e d a g a i n s t t h e i n s u r e r ' s a f f i r m a t i v e 
d e f e n s e o f l a c k o f j u r i s d i c t i o n . The s t a t u t e s do n o t p r o v i d e f o r an assessed 
f e e f o r d e f e a t i n g an i n s u r e r ' s a f f i r m a t i v e defense. 

Moreover, t h e i n s u r e r ' s defense was a s s e r t e d t o a v o i d r e a c h i n g t h e m e r i t s 
o f c l a i m a n t ' s case f o r unscheduled permanent d i s a b i l i t y . I t i s a x i o m a t i c t h a t 
an i n s u r e r need n o t i s s u e a d e n i a l , when a worker f i l e s a r e q u e s t f o r h e a r i n g on 
t h e i s s u e o f e x t e n t o f d i s a b i l i t y . I n such i n s t a n c e s , t h e w o r k e r i s c o n t e s t i n g 
e i t h e r t h e i n s u r e r ' s N o t i c e o f Cl o s u r e o r t h e E v a l u a t i o n S e c t i o n ' s D e t e r m i n a t i o n 
Order. Inasmuch as no d e n i a l was r e q u i r e d o r i s s u e d c o n c e r n i n g t h e e x t e n t o f 
d i s a b i l i t y i s s u e , r e g a r d l e s s o f whether c l a i m a n t d e f e a t e d t h e i n s u r e r ' s j u r i s 
d i c t i o n a l d e f e n s e , t h e r e would be no b a s i s under ORS 656.386(1) t o award an 
assessed f e e . 

I f any f e e was awardable on t h e j u r i s d i c t i o n a l m a t t e r , i t would have been 
an approved f e e p a y a b l e o u t o f c l a i m a n t ' s compensation. See ORS 656 . 3 8 6 ( 2 ) . 
Y e t , we d e c l i n e d t o award unscheduled permanent d i s a b i l i t y i n o u r November 15, 
1989, o r d e r . There was, t h e r e f o r e , no award o f compensation i n w h i c h t o award 
an approved f e e . 

I n sum, we a r e u n a b l e t o award an a t t o r n e y f e e t o c l a i m a n t ' s a t t o r n e y f o r 
d e f e a t i n g t h e i n s u r e r ' s a f f i r m a t i v e defense. 

Remand 

We adhere t o our r e a s o n i n g i n our November 15, 1989, o r d e r on t h e i s s u e o f 
remand. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o u r November 15, 1989, o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
ap p e a l s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Janu a r y 5, 1990 C i t e as 42 Van N a t t a 25 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID E. HORNBUCKLE, Claimant 

Own M o t i o n No. 89-0743M 
DENIAL OF CONSENT TO ISSUANCE OF ORDER DESIGNATING A PAYING AGENT (ORS 656.307) 

Schwabe, e t a l , Defense A t t o r n e y s 
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The Compliance D i v i s i o n has n o t i f i e d t h e Board t h a t i t i s p r e p a r e d 
t o i s s u e an o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 656.307 and OAR 436-60-
180. Each o f t h e i n s u r e r s has p r o v i d e d i t s w r i t t e n acknowledgment t h a t t h e o n l y 
i s s u e i s r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s under h i s c l a i m w i t h Employee B e n e f i t s I n s u r a n c e Co. (EBI) 
have e x p i r e d . Thus, t h a t c l a i m i s s u b j e c t t o ORS 656.278. 

Under OAR 438-12-032(3), t h e Board s h a l l n o t i f y t h e Compliance D i v i 
s i o n t h a t i t c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a p a y i n g agent i f i t f i n d s t h a t 
t h e c l a i m a n t w o u l d be e n t i t l e d t o own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s 
t h e p a r t y r e s p o n s i b l e f o r payment o f compensation. The Board may e x e r c i s e i t s 
own m o t i o n j u r i s d i c t i o n i f t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e 
q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g hos
p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, t h e Board may a u t h o r i z e t h e 
payment o f t e m p o r a r y d i s a b i l i t y compensation from t h e t i m e t h e w o r k e r i s a c t u 
a l l y h o s p i t a l i z e d o r undergoes o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s c o n d i t i o n 
becomes m e d i c a l l y s t a t i o n a r y , as de t e r m i n e d by t h e Board. I d . 

Here, c l a i m a n t ' s t r e a t m e n t has been c o n s e r v a t i v e . T h e r e f o r e , t h e 
r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r e has been a wo r s e n i n g o f h i s compensable i n 
j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r 
i n g h o s p i t a l i z a t i o n . Consequently, c l a i m a n t would n o t be e n t i t l e d t o own m o t i o n 
r e l i e f i f t h e own m o t i o n i n s u r e r i s found r e s p o n s i b l e f o r h i s c u r r e n t c o n d i t i o n . 

A c c o r d i n g l y , t h e Board i s w i t h o u t a u t h o r i t y t o consent t o an o r d e r 
d e s i g n a t i n g a p a y i n g agent f o r purposes o f temporary d i s a b i l i t y c o m p e n sation. 
However, s i n c e r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e o n l y i s s u e 
i n d i s p u t e , t h e Board recommends t h e issuance o f an o r d e r d e s i g n a t i n g a p a y i n g 
agent p u r s u a n t t o ORS 65 6 . 3 0 7 ( 1 ) ( b ) f o r t h e payment o f c l a i m a n t ' s m e d i c a l s e r 
v i c e s . See OAR 436-60-180(14). 

I T I S SO ORDERED. 

January 5, 1990 C i t e as 42 Van N a t t a 26 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHELDON MOUNT, Claimant 
WCB Case No. 89-10510 

ORDER DENYING MOTION TO DISMISS 
Dwayne R. Murray, Claimant A t t o r n e y 

S a i f L e g a l , Defense A t t o r n e y 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e r e q u e s t f o r 
r e v i e w f i l e d by t h e a l l e g e d employer on t h e ground t h a t i t d i d n o t f i l e an 
a p p e l l a n t ' s b r i e f w i t h i n t h e t i m e a l l o w e d by t h e b r i e f i n g s c h e d u l e . The m o t i o n 
i s d e n i e d . 

FINDINGS OF FACT 

The a l l e g e d employer r e q u e s t e d Board r e v i e w o f t h e Re f e r e e ' s o r d e r 
w i t h i n 30 days o f i t s i s s u a n c e . Copies o f t h e h e a r i n g t r a n s c r i p t were d i s 
t r i b u t e d t o t h e p a r t i e s on November 22, 1989. At t h a t t i m e , a b r i e f i n g s c h e d u l e 
was implemented. 

The employer's a p p e l l a n t ' s b r i e f was due December 6, 1989. C l a i m a n t 
was a d v i s e d t h a t i t s r e s p o n d e n t ' s b r i e f was due 14 days a f t e r t h e d a t e o f m a i l 
i n g o f t h e employer's a p p e l l a n t ' s b r i e f . On December 2 1 , 1989, t h e Board r e 
c e i v e d c l a i m a n t ' s m o t i o n t o d i s m i s s t h e employer's r e q u e s t f o r r e v i e w . 
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I n essence, c l a i m a n t contends t h a t we l a c k j u r i s d i c t i o n t o c o n s i d e r 
t h e employer's r e q u e s t f o r r e v i e w because i t f a i l e d t o t i m e l y s u b m i t an a p p e l 
l a n t ' s b r i e f . Y e t , t h e f i l i n g o f b r i e f s i s n o t j u r i s d i c t i o n a l . OAR 438-11-
0 2 0 ( 1 ) ; Bonnie A. H e i s l e r , 39 Van N a t t a 812 (1 9 8 7 ) . A c c o r d i n g l y , t h e m o t i o n t o 
d i s m i s s i s d e n i e d . 

Inasmuch as no b r i e f s have been t i m e l y s u b m i t t e d , t h i s case s h a l l be 
d o c k e t e d f o r r e v i e w . 

I T IS SO ORDERED. 

Janu a r y 5, 1990 C i t e as 42 Van N a t t a 27 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TAMMY PARKE, Claimant 
WCB Case No. 88-01412 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

C a r r o l Smith ( S a i f C o r p ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t d e c l i n e d t o 

assess p e n a l t i e s and a s s o c i a t e d a t t o r n e y fees f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d 
u n t i m e l y payment o f m e d i c a l b i l l s and temporary d i s a b i l i t y b e n e f i t s . The i s s u e 
i s p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t was i n j u r e d i n an a u t o m o b i l e a c c i d e n t on September 1, 1987. 
She s u b s e q u e n t l y f i l e d a w o r k e r s ' compensation c l a i m . The c l a i m was acce p t e d by 
SAIF on September 16, 1987. 

SAIF r e c e i v e d n o t i c e t h a t c l a i m a n t was o f f work as a r e s u l t o f her 
i n j u r y on September 14, 1987. SAIF p a i d c l a i m a n t her f i r s t i n s t a l l m e n t o f 
te m p o r a r y d i s a b i l i t y b e n e f i t s t h e f o l l o w i n g day, September 15, 1987. 

On November 25, 1987, SAIF r e c e i v e d b i l l s f o r m e d i c a l t r e a t m e n t f r o m 
Clem E i s c h e n , p h y s i c a l t h e r a p i s t , i n t h e amount o f $330.03. Sometime t h e r e 
a f t e r , SAIF r e q u e s t e d Mr. Eischen's c h a r t n o t e s . These were r e c e i v e d by SAIF on 
Janu a r y 9, 1988. The b i l l s were t h e n p a i d by SAIF on F e b r u a r y 4, 1988. 

SAIF made a d j u s t e d payments o f tem p o r a r y d i s a b i l i t y b e n e f i t s on 
November 10, 1987 and Februa r y 16, 1988, f o l l o w i n g n o t i f i c a t i o n o f v a r i a t i o n s i n 
c l a i m a n t ' s h o u r s o f work. 

Between September 1987 and February 1988, SAIF made t h e f o l l o w i n g 
l a t e payments o f te m p o r a r y d i s a b i l i t y b e n e f i t s : 

Payment Amount Days 
2. 186.68 1 
3. 303.35 1 
4. 56.00 1 
6. 140.01 1 
7. 140.01 1 
8. 140.01 1 
9. 140.01 1 

10. 140.01 1 
11. 140.01 1 
13. 186.68 2 
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SAIF's f a i l u r e t o t i m e l y pay t h e m e d i c a l b i l l s was u n r e a s o n a b l e . 
F u r t h e r , SAIF's f a i l u r e t o t i m e l y make temporary d i s a b i l i t y payments, e x c e p t f o r 
payments 1, 5 and 12, was unreas o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

U n t i m e l y P a i d M e d i c a l B i l l s 

C laims f o r m e d i c a l s e r v i c e s s h o u l d be p a i d o r d e n i e d w i t h i n 60 days 
o f n o t i c e o r knowledge o f t h e b i l l . ORS 656.262(6); B i l l y J. Eubanks, 35 Van 
N a t t a 131 ( 1 9 8 3 ) . I f t h e i n s u r e r u nreasonably f a i l s t o pay a b i l l f o r m e d i c a l 
s e r v i c e s w i t h i n 60 days, t h e n a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e may be 
assessed. ORS 656. 2 6 2 ( 1 0 ) ; 656.382(1). 

SAIF d i d n o t pay t h e m e d i c a l b i l l s i n q u e s t i o n u n t i l 71 days a f t e r 
r e c e i p t . SAIF contended a t h e a r i n g t h a t i t was n o t r e q u i r e d t o pay t h e m e d i c a l 
b i l l s w i t h i n 60 days o f t h e i r r e c e i p t , b u t i n s t e a d was o n l y r e q u i r e d t o pay t h e 
b i l l s w i t h i n 60 days o f r e c e i p t o f Mr. Eischen's c h a r t n o t e s . SAIF r e l i e s upon 
t h e p r o v i s i o n s o f OAR 436-10-090 i n s u p p o r t o f i t s argument. 

OAR 436-10-090(1) r e q u i r e s t h a t a l l b i l l i n g s f o r m e d i c a l s e r v i c e s be 
f u l l y i t e m i z e d and s e r v i c e s i d e n t i f i e d . SAIF does n o t i n d i c a t e i n what way Mr. 
Eischen ' s b i l l i n g s f a i l e d t o s a t i s f y t h e r e q u i r e m e n t s o f OAR 436 - 1 0 - 0 9 0 ( 1 ) . Nor 
does o u r r e v i e w o f t h o s e b i l l i n g s d i s c l o s e any such d e f i c i e n c y . We, t h e r e f o r e , 
c o n c l u d e t h a t t h e b i l l i n g s were f u l l y i t e m i z e d and s e r v i c e s were i d e n t i f i e d . 

Moreover, OAR 436-10-090(1) does n o t e x t e n d t h e 60-day p e r i o d f o r 
d e n y i n g o r p a y i n g a m e d i c a l b i l l . R ather, t h e r u l e p r o v i d e s c i r c u m s t a n c e s under 
w h i c h an i n s u r e r ' s f a i l u r e t o t i m e l y pay a b i l l m i g h t be r e a s o n a b l e . See Nancy 
G. P e t e r s , 37 Van N a t t a 597 (1985) (no unreasonable conduct where employer p a i d 
b i l l w i t h r e a s o n a b l e promptness f o l l o w i n g r e c e i p t o f r e q u e s t e d i t e m i z a t i o n ) . 
Here, SAIF d i d n o t pay t h e b i l l s u n t i l n e a r l y one month f o l l o w i n g r e c e i p t o f Mr. 
Eis c h e n ' s c h a r t n o t e s . We f i n d t h a t SAIF d i d n o t pay t h e b i l l i n g s w i t h r e a s o n 
a b l e promptness f o l l o w i n g r e c e i p t o f t h e r e q u e s t e d i n f o r m a t i o n . 

We, t h e r e f o r e , conclude t h a t SAIF u n r e a s o n a b l y d e l a y e d payment o f 
compensation. A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e . We f u r t h e r conclude t h a t , under t h e c i r c u m s t a n c e s , a p e n a l t y o f 
t e n p e r c e n t o f t h e amount o f t h e l a t e p a i d b i l l s i s a p p r o p r i a t e . 

U n t i m e l y P a i d Temporary D i s a b i l i t y 

SAIF made i t s f i r s t payment o f temporary d i s a b i l i t y b e n e f i t s t h e day 
f o l l o w i n g n o t i f i c a t i o n t h a t c l a i m a n t was o f f work as a r e s u l t o f h e r i n j u r y . 
C o n s e q u e n t l y , t h e f i r s t i n s t a l l m e n t o f compensation was t i m e l y p a i d . OAR 436-
6 0 - 1 5 0 ( 3 ) . 

P u r s u a n t t o OAR 436-60-150(4), a l l t e m p o r a r y d i s a b i l i t y payments, 
a f t e r t h e f i r s t payment, a r e t o be p a i d once e v e r y 14 days. I n a d d i t i o n , each 
payment s h a l l i n c l u d e b e n e f i t s p a y a b l e f o r a p e r i o d e n d i n g no more t h a n seven 
days b e f o r e t h e d a t e o f payment. 

Here, most o f SAIF's payments i n c l u d e d b e n e f i t s f o r a p e r i o d e n d i n g 
e i g h t days b e f o r e t h e d a t e o f t h e payment. As such, t h e y were u n t i m e l y . 
F u r t h e r , an i n s u r e r i s l i a b l e f o r p e n a l t i e s f o r any un r e a s o n a b l e d e l a y , no 
m a t t e r how b r i e f . George J. K o v a r i k , 38 Van N a t t a 1381 (1986) ( p e n a l t i e s 
assessed where no e x p l a n a t i o n f o r two day d e l a y i n payment o f i n t e r i m compensa 
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t i o n ) . T h e r e f o r e , we r e j e c t SAIF's argument t h a t a one day d e l a y i s t o o i n c o n 
s e q u e n t i a l t o w a r r a n t a penalty.. 

Nor do we f i n d SAIF's e x p l a n a t i o n f o r t h e d e l a y t o be r e a s o n a b l e . 
SAIF's c o n t e n t i o n i n t h i s r e g a r d i s t h a t payments a r e made " f r o m " a c e r t a i n d a t e 
" t o " a c e r t a i n d a t e . SAIF argues t h a t t h e " t o " d a t e i s t h e d a t e o f payment and 
i s n o t c o u n t e d as one o f t h e seven days f o r purposes o f OAR 436-10-150(4). How
e v e r , t h e r u l e c l e a r l y r e q u i r e s t h a t each payment i n c l u d e b e n e f i t s p a y a b l e f o r a 
p e r i o d e n d i n g no more t h a n seven days b e f o r e t h e d a t e o f payment. SAIF's pay
ment method was i n c o n s i s t e n t w i t h t h e c l e a r w o r d i n g o f t h e r u l e . 

However, two o f t h e payments (payments 5 and 12) r e f l e c t e d a d j u s t 
ments t o c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y r a t e . I n each case, SAIF r e c e i v e d 
n o t i f i c a t i o n o f t h e need t o r e a d j u s t t h e r a t e o f payment and p r o m p t l y d i d so. 
We, t h e r e f o r e , c o n c l u d e t h a t w i t h r e g a r d t o t h e s e two payments SAIF d i d n o t 
u n r e a s o n a b l y d e l a y payment. 

W h i l e t h e l e n g t h o f t h e d e l a y does n o t a f f e c t l i a b i l i t y f o r a 
p e n a l t y , i t s h o u l d be c o n s i d e r e d i n s e t t i n g t h e p e r c e n t a g e f a c t o r o f t h e p e n a l t y 
so t h a t t h e "punishment f i t s t h e c r i m e . " K o v a r i k , supra. C o n s i d e r i n g t h e f a c t 
t h a t none o f t h e u n r e a s o n a b l y d e l a y e d payments were more t h a n two days l a t e , we 
f i n d t h a t a f i v e p e r c e n t p e n a l t y a p p r o p r i a t e l y addresses SAIF's c o n d u c t . I n 
a d d i t i o n , we s h a l l award an a s s o c i a t e d a t t o r n e y f e e i n accordance w i t h ORS 
656.262(10) and 656.382( 1 ) . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 27, 1988 i s r e v e r s e d i n p a r t . The 
SAIF C o r p o r a t i o n s h a l l pay t o c l a i m a n t a p e n a l t y e q u a l t o 10 p e r c e n t o f t h e med
i c a l b i l l s p a i d on Februa r y 4, 1988. I n a d d i t i o n , SAIF s h a l l pay t o c l a i m a n t a 
p e n a l t y e q u a l t o f i v e p e r c e n t o f t h e temporary d i s a b i l i t y c ompensation r e p r e 
s e n t e d by payments 2, 3, 4, 6 t h r o u g h 1 1 , and 13. For s e r v i c e s a t h e a r i n g and 
on Board r e v i e w c o n c e r n i n g t h e p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e f e e o f $500, t o be p a i d by SAIF. 

Ja n u a r y 5, 1990 C i t e as 42 Van N a t t a 29 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RITA L. SHEPHERD, Claimant 

WCB Case No. 87-02557 
ORDER DENYING RECONSIDERATION 

QUINTIN B. ESTELL, Cla i m a n t A t t o r n e y 
RICK DAWSON ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our December 12, 1989 
Order on Review t h a t d e c l i n e d t o award an assessed f e e f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g and on Board r e v i e w . Claimant i s e n t i t l e d t o an assessed f e e f o r 
s u c c e s s f u l l y p r e v a i l i n g a g a i n s t t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her a g g r a v a t i o n 
c l a i m f o r a c e r v i c a l - t h o r a c i c s p i n e c o n d i t i o n . We d e c l i n e d t o award an a t t o r n e y 
f e e because c l a i m a n t ' s c o u n s e l had n o t f i l e d a s t a t e m e n t o f s e r v i c e s . On r e c o n 
s i d e r a t i o n , c l a i m a n t ' s c o u n s e l argues t h a t a st a t e m e n t o f s e r v i c e s i s n o t r e 
q u i r e d because t h e s e r v i c e s a t i s s u e were r e n d e r e d p r i o r t o t h e e f f e c t i v e d a t e 
o f t h e s t a t e m e n t o f s e r v i c e s r e q u i r e m e n t under OAR 438-15-010(5). 

We d i s a g r e e . The sta t e m e n t o f s e r v i c e r e q u i r e m e n t a p p l i e s t o a l l assessed 
f e e s awarded a f t e r January 1, 1988, t h e e f f e c t i v e d a t e o f OAR 438-15-010(5). 
The d a t e t h e Board awards t h e f e e i s t h e p i v o t a l d a t e , n o t t h e d a t e t h e a t t o r n e y 
r e n d e r s t h e s e r v i c e . Here, t h e assessed f e e would be awarded by t h e Board a f t e r 
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J a nuary 1, 1988. As a r e s u l t , t h e Board cannot award an assessed f e e f o r s e r 
v i c e s a t h e a r i n g o r on Board r e v i e w w i t h o u t a st a t e m e n t o f s e r v i c e s . See Gary 
Hess, 41 Van N a t t a 57, 60 (19 8 9 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . We adhere t o o u r 
December 12, 1989 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l c o n t i n u e t o r u n 
fr o m t h e d a t e o f o u r December 12, 1989 o r d e r . 

I T IS SO ORDERED. 

January 5, 1990 C i t e as 42 Van N a t t a 30 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM P. SMITH, Claimant 

WCB Case No. 86-04666 
ORDER ON REVIEW 

Olson e t a l , C laimant A t t o r n e y s 
Tom Ewing, A s s i s t a n t A t t o r n e y General ( S a i f Corp) 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The Inmate I n j u r y Fund r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Brown's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m ; and 
(2) awarded c l a i m a n t ' s a t t o r n e y an assessed f e e f o r s e r v i c e s a t h e a r i n g . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e f i n d i n g s o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

A w r i t t e n s e t o f work r u l e s was never g i v e n t o c l a i m a n t b e f o r e F e b r u a r y 
28, 1986. C l a i m a n t d i d n o t know t h a t he was v i o l a t i n g t h e work r u l e s . 

C l a i m a n t ' s c o u n s e l r e q u e s t e d a copy o f t h e work r u l e s . She was t o l d 
none e x i s t e d . E x h i b i t #5 i s a copy o f t h e work r u l e s . I t was n o t i n c l u d e d i n 
t h e Fund's s u b m i s s i o n o f e x h i b i t s . I t was d i s c l o s e d on F e b r u a r y 5, 1988 t o 
c l a i m a n t ' s a t t o r n e y . H e a r i n g was h e l d February 9, 1988. 

CONCLUSIONS OF LAW 

The Board adopts t h e o p i n i o n o f t h e Referee w i t h f o l l o w i n g 
s u p p l e m e n t a t i o n . 

A l t h o u g h i t appears t h a t t h e Referee may have e x c l u d e d E x h i b i t #5 i n 
p a r t on r e l e v a n c e grounds, t h e evidence i s c l e a r t h a t t h e e x h i b i t was n o t t i m e l y 
s u b m i t t e d n o r t i m e l y d i s c l o s e d as r e q u i r e d by former OAR 438-07-015 ( 3 ) and ( 4 ) . 
The r e c o r d does n o t p r o v i d e evidence o f good cause f o r t h e l a t e s u b m i s s i o n . We 
co n c l u d e t h a t t h e R eferee d i d n o t abuse h i s d i s c r e t i o n under t h e r u l e i n e x c l u d 
i n g t h e e x h i b i t . 

The Department o f J u s t i c e argues t h a t c l a i m a n t ' s i n j u r y was t h e r e s u l t 
o f a w i l l f u l v i o l a t i o n o f work r u l e s and as such c l a i m a n t i s n o t e n t i t l e d t o 
b e n e f i t s f r o m t h e Inmate I n j u r y Fund. ORS 655.510 ( l ) ( c ) . 

We have f o u n d t h a t c l a i m a n t was n o t p r o v i d e d w i t h a copy o f t h e work 
r u l e s n o r was he i n s t r u c t e d v e r b a l l y r e g a r d i n g t h e use o f t h e l a d d e r . Because 
he was unaware o f what t h e work r u l e s were, he c o u l d n o t w i l l f u l l y v i o l a t e them. 
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The Department o f J u s t i c e argues t h a t t h e r e i s no s t a t u t o r y a u t h o r i t y on 
w h i c h t o base an a t t o r n e y f e e payable by t h e Fund and t h a t w i t h o u t i t , t h e Board 
may n o t award a t t o r n e y f e e s . The Court has r e c e n t l y h e l d t h a t t h e Board does 
have t h e a u t h o r i t y t o award such f e e s . Department o f J u s t i c e v. Spear, 308 Or 
594 (December 12, 1989). 

ORDER 

The Referee's o r d e r , d a t e d March 9, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $600 f o r s e r v i c e s on Board r e v i e w , t o be 
p a i d by t h e Inmate I n j u r y Fund. 

Ja n u a r y 5, 1990 C i t e as 42 Van N a t t a 31 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THERON STIEHL, Claimant 
WCB Case No. 87-01138 
ORDER DENYING REQUEST 

Malagon & Moore, Claimant A t t o r n e y s 
Chuck L i s l e ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t seeks r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our Jan u a r y 17, 1989 
Order on Review t h a t d e c l i n e d t o award an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s 
r e n d e r e d a t h e a r i n g and on Board r e v i e w f o r p r e v a i l i n g a g a i n s t t h e SAIF Corpora
t i o n ' s d e n i a l o f c l a i m a n t ' s t r a n s p o r t a t i o n expense c l a i m . We d e c l i n e d t o award 
an a t t o r n e y f e e because we had r e c e i v e d no st a t e m e n t o f s e r v i c e s . C ontending 
t h a t h i s c o u n s e l had s u b m i t t e d a sta t e m e n t o f s e r v i c e s , c l a i m a n t r e q u e s t s an 
i n s u r e r - p a i d a t t o r n e y f e e award. The r e q u e s t i s d e n i e d f o r l a c k o f j u r i s d i c 
t i o n . 

FINDINGS 

On January 17, 1989, t h e Board i s s u e d an Order on Review. Pursuant t o 
t h a t o r d e r , t h e Referee's o r d e r , w h i c h had u p h e l d SAIF's d e n i a l o f c l a i m a n t ' s 
t r a n s p o r t a t i o n expense c l a i m , was r e v e r s e d . The Board o r d e r f u r t h e r s t a t e d t h a t 
s i n c e no s t a t e m e n t o f s e r v i c e s had been r e c e i v e d from c l a i m a n t ' s c o u n s e l , no 
assessed would be awarded. That o r d e r has n o t been appea l e d , s t a y e d , o r 
r e p u b l i s h e d . 

On December 15, 1989, t h e Board r e c e i v e d a l e t t e r f r o m c l a i m a n t ' s coun
s e l s e e k i n g an assessed f e e . Enclosed w i t h t h e r e q u e s t was a copy o f a February 
6, 1989 l e t t e r f r o m c l a i m a n t ' s c o u n s e l t o t h e Board w h i c h a l s o sought an a t t o r 
ney f e e award. There i s no r e c o r d o f t h e Board r e c e i v i n g t h e F e b r u a r y 6, 1989 
l e t t e r u n t i l December 15, 1989. A l t h o u g h b o t h o f t h e a f o r e m e n t i o n e d l e t t e r s r e 
f e r t o a F e b r u a r y 22, 1988 statement o f s e r v i c e s , t h e Board has n o t r e c e i v e d 
such a s t a t e m e n t . 

CONCLUSIONS 

Purs u a n t t o our January 17, 1989 o r d e r , c l a i m a n t p r e v a i l e d a g a i n s t a 
d e n i a l o f h i s compensation. Under such c i r c u m s t a n c e s , we reasoned t h a t he was 
e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e . ORS 656.386(1). Y e t , because no 
s t a t e m e n t o f s e r v i c e s had been r e c e i v e d , we h e l d t h a t we were u n a b l e t o do so. 
See OAR 438-15-010(5). 

Inasmuch as our o r d e r was n e i t h e r appealed, a b a t e d , s t a y e d , r e p u b l i s h e d 
nor w i t h d r a w n w i t h i n 30 days o f i t s i s s u a n c e , i t has become f i n a l by o p e r a t i o n 
o f law. ORS 656 . 2 9 5 ( 8 ) ; I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444, 447 
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(1 9 8 6 ) . We have p r e v i o u s l y concluded t h a t we r e t a i n j u r i s d i c t i o n t o c o n s i d e r a 
r e q u e s t f o r an a t t o r n e y f e e even a f t e r t h e o r d e r on t h e m e r i t s has become f i n a l 
by o p e r a t i o n o f law. See Jane E. S t a n l e y , 40 Van N a t t a 831 ( 1 9 8 8 ) , r e v ' d on 
o t h e r grounds Amfac, I n c . v. G a r c i a - M a c i e l , 98 Or App 88 ( 1 9 8 9 ) . However, i n 
o r d e r t o r e t a i n j u r i s d i c t i o n over t h e a t t o r n e y f e e r e q u e s t , o u r p r i o r o r d e r must 
n o t have addressed e i t h e r t h e e n t i t l e m e n t t o , o r t h e amount o f , an a t t o r n e y f e e . 
Gabino R. Orozco, 41 Van N a t t a 599, 775 (1 9 8 9 ) ; Robert D. J a n i n i , 40 Van N a t t a 
1127 ( 1 9 8 8 ) . 

Here, o u r January 17, 1989 o r d e r addressed c l a i m a n t ' s c o u n s e l ' s e n t i t l e 
ment t o an i n s u r e r - p a i d f e e . Since t h a t o r d e r has become f i n a l by o p e r a t i o n o f 
law, we l a c k j u r i s d i c t i o n t o c o n s i d e r t h e a t t o r n e y f e e r e q u e s t . See Gabino R. 
Orozco, s u p r a . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t i s d e n i e d . 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge t h a t c l a i m a n t has s u b m i t t e d 
a copy o f a F e b r u a r y 6, 1989 l e t t e r , which suggests t h a t h i s c o u n s e l sought an 
a t t o r n e y f e e award w i t h i n 30 days o f t h e Board's January 17, 1989 o r d e r . Had 
t h i s r e q u e s t been r e c e i v e d w h i l e we r e t a i n e d j u r i s d i c t i o n o v e r t h e case, e v e r y 
e f f o r t w o u l d have been made t o p r o m p t l y process i t . U n f o r t u n a t e l y , i n t h i s 
p a r t i c u l a r i n s t a n c e , t h e a f o r e m e n t i o n e d submission was n o t r e c e i v e d and t h e 30-
day a p p e a l p e r i o d t o f u r t h e r c o n s i d e r t h e case e l a p s e d w i t h o u t Board a c t i o n . 

F i n a l l y , c l a i m a n t a c c u r a t e l y notes t h a t we have p r e v i o u s l y approved 
c l i e n t - p a i d f e e s a f t e r t h e 30-day appeal p e r i o d has e l a p s e d . However, as 
p r e v i o u s l y d i s c u s s e d , such a u t h o r i z a t i o n s were g i v e n o n l y where: ( 1) t h e p r i o r 
Board o r d e r had n o t addressed e i t h e r t h e e n t i t l e m e n t t o , o r t h e amount o f , an 
a t t o r n e y f e e ; and (2) t h e r e q u e s t i n g c o u n s e l had e s t a b l i s h e d t h a t t h e s t a t e m e n t 
o f s e r v i c e s had been t i m e l y s u b m i t t e d . See Ha r r y N. Hunslev, 40 Van N a t t a 972 
( 1 9 8 8 ) . 

I T IS SO ORDERED. 

January 5, 1990 ; C i t e as 42 Van N a t t a 32 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN V. STROZYK, Claimant 

WCB Case No. 86-07113, 87-09321 & 87-09322 
ORDER ON REVIEW 

Tooze, M a r s h a l l , e t a l , C l aimant A t t o r n e y s 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee F i n k ' s o r d e r t h a t : 
(1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y f o r an abdominal c o n d i t i o n , f r o m 30 p e r c e n t (96 
d e g r e e s ) , as awarded by a p r i o r D e t e r m i n a t i o n Order, t o 75 p e r c e n t (240 
d e g r e e s ) . The i s s u e on r e v i e w i s e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e m e n t a l 
f i n d i n g s . 

C l a i m a n t , 58 y e a r s o f age a t h e a r i n g , compensably i n j u r e d h i s abdomen i n 
an i n d u s t r i a l a c c i d e n t i n June, 1982. He had had p r i o r s u r g e r i e s f o r v a s c u l a r 
tumors w h i c h r e s u l t e d i n muscular w a l l adhesions. F o l l o w i n g t h e 1982 i n j u r y , 
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c l a i m a n t s u f f e r e d c o n t i n u i n g p a i n i n t h e r e g i o n o f t h e s e a d h e s i o n s , r a d i a t i n g 
i n t o h i s low back. He was h o s p i t a l i z e d f o r t r e a t m e n t and r e t u r n e d t o work. He 
c o n t i n u e d t o work as a s h i n g l e sawyer a f t e r t h i s i n j u r y u n t i l b e i n g l a i d o f f i n 
1984. C l a i m a n t ' s p a i n c o m p l a i n t s have i n c r e a s e d s i n c e he sto p p e d w o r k i n g . 

C l a i m a n t s u f f e r e d from d i s a b l i n g h y p e r t e n s i o n and h i g h b l o o d p r e s s u r e 
p r i o r t o h i s compensable i n j u r y . A f t e r t h e i n j u r y , t h e s e c o n d i t i o n s c o n t i n u e d 
t o l i m i t some o f h i s a c t i v i t i e s and o c c a s i o n a l l y r e q u i r e d t r e a t m e n t . 

C l a i m a n t has been employed i n t h e manufacture o f s h i n g l e s f o r t h e p a s t 
20 y e a r s . He completed t h e 1 1 t h grade i n s c h o o l . He has l i m i t e d t r a n s f e r a b l e 
s k i l l s , and i s r e s t r i c t e d i n l i f t i n g , s t a n d i n g , c a r r y i n g , and w a l k i n g . He i s 
p h y s i c a l l y c a p a b l e o f d o i n g o n l y l i g h t t o s e d e n t a r y work. 

The g e o g r a p h i c a l area where c l a i m a n t r e s i d e s i s depressed e c o n o m i c a l l y 
and has l i m i t e d j o b s a v a i l a b l e . Claimant i s f u r t h e r l i m i t e d i n v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s by t h e p r i o r l o s s o f t h e t i p s o f two f i n g e r s on h i s r i g h t 
hand, a l t h o u g h c l a i m a n t i s l e f t handed. Cla i m a n t was c o o p e r a t i v e w i t h two 
d i f f e r e n t v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , b o t h u n s u c c e s s f u l . 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has s u f f e r e d permanent 
i m p a i r m e n t i n t h e m i l d t o m i l d l y moderate range. 

C l a i m a n t has made re a s o n a b l e e f f o r t s t o f i n d work. 

C l a i m a n t i s n o t p r e c l u d e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l 
and s u i t a b l e o c c u p a t i o n as a r e s u l t o f h i s compensable i n j u r y , p r e e x i s t i n g d i s 
a b i l i t i e s , and o t h e r s o c i a l and v o c a t i o n a l f a c t o r s . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The Referee fo u n d t h a t c l a i m a n t was n o t w i l l i n g t o r e l o c a t e t o a more 
po p u l o u s and more p r o s p e r o u s r e g i o n o f t h e s t a t e and, t h e r e f o r e , f o u n d t h a t he 
was n o t p e r m a n e n t l y t o t a l l y d i s a b l e d . We a f f i r m on a d i f f e r e n t b a s i s . 

I n o r d e r t o p r o v e permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t 
he i s u n a b l e t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . The s t a n d a r d 
used i s whether c l a i m a n t i s c u r r e n t l y a b l e t o s e l l h i s s e r v i c e s on a r e g u l a r 
b a s i s i n a h y p o t h e t i c a l l y normal l a b o r market. H a r r i s v. SAIF, 292 Or 683 
(1982) . 

C l a i m a n t must a l s o prove t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l em
pl o y m e n t , and t h a t he has made re a s o n a b l e e f f o r t s t o o b t a i n such employment. 
ORS 65 6 . 2 0 6 ( 3 ) . The Referee found t h a t c l a i m a n t was n o t w i l l i n g t o r e l o c a t e 
and, t h e r e f o r e , had n o t prov e d t h a t he had made r e a s o n a b l e e f f o r t s t o o b t a i n em
pl o y m e n t . We d i s a g r e e . 

C l a i m a n t l i v e s i n a s m a l l town on t h e Oregon c o a s t . He i s r e s t r i c t e d by 
Dr. Van d e r Waal, h i s t r e a t i n g p h y s i c i a n , t o s e d e n t a r y - l i g h t j o b s . He has few 
t r a n s f e r a b l e j o b s k i l l s and i s n o t a good c a n d i d a t e f o r r e t r a i n i n g because o f 
h i s age and o t h e r p h y s i c a l c o n d i t i o n s . Claimant sought work w i t h i n a t h i r t y 
m i l e r a d i u s o f h i s home f o r such j o b s as a s e c u r i t y g u a r d and g a t e t e n d e r . We 
c o n s i d e r c l a i m a n t ' s e f f o r t s t o o b t a i n employment t o have been r e a s o n a b l e . 
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However, we a f f i r m t h e Referee's o r d e r because we f i n d t h a t c l a i m a n t ' s 
compensable i n j u r y , combined w i t h h i s o t h e r m e d i c a l and nonmedical d i s a b i l i t i e s , 
has n o t caused him t o be pe r m a n e n t l y and t o t a l l y d i s a b l e d . See ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) . 

C l a i m a n t may prov e permanent t o t a l d i s a b i l i t y by m e d i c a l e v i d e n c e t h a t 
he i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d . W i l s o n v. Weyerhaeuser, s u p r a . We f i n d 
t h a t c l a i m a n t i s n o t c o m p l e t e l y p h y s i c a l l y d i s a b l e d . He c o n t i n u e d t o work a t 
h i s r e g u l a r employment f o r about two ye a r s a f t e r h i s compensable i n j u r y , a t 
wh i c h t i m e t h e j o b ended. A f t e r t h e j o b ended, h i s c o n d i t i o n worsened and an 
a g g r a v a t i o n c l a i m was opened and su b s e q u e n t l y c l o s e d . F u r t h e r , h i s t r e a t i n g 
p h y s i c i a n has r e l e a s e d him f o r l i g h t - s e d e n t a r y work. 

C l a i m a n t may a l s o p r o v e permanent t o t a l d i s a b i l i t y under t h e "odd l o t " 
d o c t r i n e . W i l s o n v. Weverhaueser, supra. Here, c l a i m a n t must show t h a t a 
c o m b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s e f f e c t i v e l y f o r e c l o s e him 
fr o m g a i n f u l employment. Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) . We 
f i n d t h a t c l a i m a n t has n o t prov e d t h a t he i s pe r m a n e n t l y and t o t a l l y d i s a b l e d 
under t h e "odd l o t " d o c t r i n e . 

Dr. Van d e r Waal o p i n e d t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y d i s 
a b l e d because he would be unable t o f i n d employment i n h i s community. When a 
p h y s i c i a n r e n d e r s an o p i n i o n based more on s o c i a l and v o c a t i o n a l f a c t o r s t h a n 
m e d i c a l c o n s i d e r a t i o n s , we d e c l i n e t o s u b s t i t u t e h i s judgment i n such m a t t e r s 
f o r o u r own. K e i t h K. Evans, 34 Van N a t t a 1035 (1 9 8 2 ) , a f f ' d mem 63 Or App 255 
( 1 9 8 3 ) . 

I n t h e c o n t e x t o f permanent t o t a l d i s a b i l i t y , we a l s o c o n s i d e r t h e ex
t e n t o f c l a i m a n t ' s t o t a l i m p a i r m e n t , i n c l u d i n g t h a t caused by p r e e x i s t i n g d i s 
a b i l i t i e s . ORS 6 5 6 . 2 0 6 ( 1 ) . Here, c l a i m a n t s u f f e r e d f r o m d i s a b l i n g h y p e r t e n s i o n 
and h i g h b l o o d p r e s s u r e p r i o r t o t h e compensable i n j u r y . I n a d d i t i o n , he l o s t 
t h e t i p s o f two f i n g e r s on h i s r i g h t hand i n a p r i o r i n d u s t r i a l a c c i d e n t . How
ev e r , because he i s l e f t handed t h e e f f e c t o f t h i s l o s s i s n o t as g r e a t as i f i t 
had been h i s dominant hand. 

I n August 1985, c l a i m a n t s u f f e r e d an a c c i d e n t a l overdose o f n a r c o t i c 
a n a l g e s i c s . He was h o s p i t a l i z e d o v e r n i g h t . I n January 1986, he was a d m i t t e d t o 
a p a i n c e n t e r and t e m p o r a r i l y t a k e n o f f n a r c o t i c s . However, he t h e n r e t u r n e d t o 
t h e use o f c o d e i n e . Some o f c l a i m a n t ' s p h y s i c a l c o n d i t i o n i s t h e r e s u l t o f ex
te n d e d use o f n a r c o t i c s . 

A t t h e p a i n c e n t e r r e f e r e n c e d above, c l a i m a n t was g i v e n a p l a c e b o s p i n a l 
i n j e c t i o n . He r e p o r t e d immediate r e l i e f and one e n t i r e day f r e e o f p a i n . H i s 
p h y s i c a l c o n d i t i o n improved when he used t h e e x e r c i s e and r e l a x a t i o n t e c h n i q u e s 
d e m o n s t r a t e d a t t h e p a i n c e n t e r . H i s c o n d i t i o n r e t u r n e d t o i t s p r i o r s t a t e when 
he r e t u r n e d home and ceased d o i n g t h e e x e r c i s e s . 

C l a i m a n t worked f o r about two ye a r s a f t e r h i s compensable i n j u r y , 
d e s p i t e r e p o r t i n g p a i n i n h i s back. H i s s t a t e d g o a l s a r e t o open h i s own b u s i 
ness i n t h e s p o r t i n g goods area o r t o be s e l f - e m p l o y e d i n a f e r n - g a t h e r i n g b u s i 
ness. The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t t h e s e g o a l s a r e w i t h i n h i s p h y s i c a l 
l i m i t a t i o n s . 

H a v i n g c o n s i d e r e d t h e c o m b i n a t i o n o f c l a i m a n t ' s p r e e x i s t i n g d i s a b l i n g 
c o n d i t i o n s , h i s i m p a i r m e n t from t h e compensable i n j u r y , and t h e o t h e r f a c t o r s 
d i s c u s s e d above, we co n c l u d e t h a t t h e evidence does n o t e s t a b l i s h t h a t c l a i m a n t 
i s p e r m a n e n t l y p r e c l u d e d f r o m p e r f o r m i n g g a i n f u l and s u i t a b l e work on a r e g u l a r 
b a s i s . We, t h e r e f o r e , f i n d t h a t c l a i m a n t i s n o t per m a n e n t l y t o t a l l y d i s a b l e d . 
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The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n scheduled permanent 
p a r t i a l d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compens
a b l e i n j u r y . ORS 656.214(5). To de t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r h i s p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l 
r e c o r d , t h e t e s t i m o n y a t h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s s e t f o r t h i n OAR 436-30-380, e t sea. We a p p l y t h e s e r u l e s as g u i d e 
l i n e s , n o t as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l v. Argonaut 
I n s u r a n c e , 296 Or 505, 510 (19 8 4 ) . 

The m e d i c a l e v i d e n c e i n d i c a t e s c l a i m a n t ' s i n j u r y - r e l a t e d i m p a i r m e n t i s 
i n t h e m i l d - m i l d l y moderate range. He has been r e l e a s e d f o r s e d e n t a r y - l i g h t 
work. C l a i m a n t was 58 yea r s o l d a t t h e t i m e o f t h e h e a r i n g . A f t e r r e v i e w i n g 
t h e r e l e v a n t f a c t o r s , we agree w i t h t h e Referee t h a t an award o f 75 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y a p p r o p r i a t e l y compensates c l a i m a n t f o r h i s 
permanent l o s s o f e a r n i n g c a p a c i t y . 

ORDER 

The Referee's o r d e r d a t e d September 25, 1987 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID L. HOWARD, Claimant 

WCB Case Nos. 86-06254 & 86-16541 
ORDER ON REVIEW 

R o l l , e t a l , C l aimant A t t o r n e y s 
Schwenn, B r a d l e y , e t a l . , Defense A t t o r n e y s 

Thomas Johnson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Ref e r e e Knapp's o r d e r 
t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l , on b e h a l f o f P a c i f i c 
West M o t e l , o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n ; (2) u p h e l d SAIF's d e n i a l , on 
b e h a l f o f F.C. Jones, f o r t h e same c o n d i t i o n ; (3) u p h e l d SAIF's d e n i a l , on be
h a l f o f P a c i f i c West M o t e l , o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a c e r v i c a l back 
c o n d i t i o n ; and (4) u p h e l d SAIF's d e n i a l , on b e h a l f o f F. C. Jones, f o r a "new 
i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; (5) d e c l i n e d t o d i r e c t payment o f Dr. 
Sherman's m e d i c a l b i l l s amounting t o $837.50; and (6) d e c l i n e d t o assess p e n a l 
t i e s and r e l a t e d a t t o r n e y fees f o r an a l l e g e d u n t i m e l y d e n i a l o f c l a i m a n t ' s ag
g r a v a t i o n c l a i m . On r e v i e w , t h e i s s u e s a r e : (1) c o m p e n s a b i l i t y o f t h e psycho
l o g i c a l c o n d i t i o n ; (2) c o m p e n s a b i l i t y o f , and r e s p o n s i b i l i t y f o r , t h e c e r v i c a l 
back c o n d i t i o n ; (3) payment o f $837.50 i n o u t s t a n d i n g m e d i c a l b i l l s ; and (4) 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as supplemented. 

On A p r i l 23, 1986, c l a i m a n t e x p e r i e n c e d a te m p o r a r y i n c r e a s e o f neck 
p a i n and s t i f f n e s s . T h i s temporary e x a c e r b a t i o n was n o t p a t h o l o g i c a l i n n a t u r e . 
These i n c r e a s e d symptoms were n o t r e l a t e d t o h i s accepted c e r v i c a l back 
c o n d i t i o n . 
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We a l s o f i n d t h a t c l a i m a n t ' s work a c t i v i t i e s a t F. D. Jones d i d n o t 
c o n t r i b u t e i n d e p e n d e n t l y t o a worsening o f c l a i m a n t ' s c e r v i c a l back c o n d i t i o n . 

The F e b r u a r y 1986 D i s p u t e d Claim S e t t l e m e n t between C l a i m a n t , SAIF 
( P a c i f i c West M o t e l ) , and EBI d i s m i s s e d w i t h p r e j u d i c e c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n , w h i c h was diagnosed as an "adjustment d i s o r d e r w i t h d e p r e s s i o n . " 
T h i s c o n d i t i o n was a r e s u l t o f c l a i m a n t ' s p e r s o n a l i t y f l a w s and how he d e a l t 
w i t h t h e a c c u m u l a t e d burdens o f l i f e . I t was u n r e l a t e d t o t h e 1981 compensable 
i n j u r y . C l a i m a n t s u f f e r e d no new p s y c h o l o g i c a l d i s a b i l i t y a r i s i n g f r o m a new 
c o n d i t i o n , a worsened c o n d i t i o n , o r i n c r e a s e d symptomology a f t e r t h e D i s p u t e d 
C l a i m S e t t l e m e n t . 

C l a i m a n t ' s employment a t F.C. Jones d i d n o t c o n t r i b u t e i n a m a t e r i a l way 
t o c l a i m a n t ' s p s y c h o l o g i c a l d i s a b i l i t y . 

The $837.50 i n u n p a i d m e d i c a l b i l l s were f o r p a l l i a t i v e c h i r o p r a c t i c 
t r e a t m e n t r e s u l t i n g f r o m t h e 1981 c e r v i c a l back i n j u r y . 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m on A p r i l 23, 1986. SAIF had n o t i c e 
o f t h e c l a i m on A p r i l 28, 1986, b u t d i d n o t deny t h e c l a i m u n t i l August 1 , 1986. 

CONCLUSIONS OF LAW 

C e r v i c a l back c o n d i t i o n 

The R e f e r e e d e c l i n e d t o f i n d c l a i m a n t ' s c e r v i c a l back c o n d i t i o n compens
a b l e e i t h e r as an a g g r a v a t i o n o f t h e 1981 P a c i f i c West M o t e l compensable i n j u r y , 
o r as a "new i n j u r y " r e s u l t i n g from t h e F. C. Jones employment. We ag r e e . 

To e s t a b l i s h a c l a i m f o r a g g r a v a t i o n , c l a i m a n t must show "worsened 
c o n d i t i o n s r e s u l t i n g from t h e o r i g i n a l i n j u r y . " ORS 65 6 . 2 7 3 ( 1 ) . C l a i m a n t may 
e s t a b l i s h an a g g r a v a t i o n by showing t h a t c l a i m a n t ' s c o n d i t i o n has e x a c e r b a t e d 
e i t h e r p a t h o l o g i c a l l y o r s y m p t o m a t i c a l l y t o t h e e x t e n t t h a t c l a i m a n t i s more 
d i s a b l e d t h a n a t t h e t i m e o f t h e l a s t arrangement o f compensation. S m i t h v. 
SAIF, 302 Or a t 396, 399-401 (1 9 8 6 ) . 

On June 22, 1982, t h e O r t h o p a e d i c C o n s u l t a n t s f o u n d c l a i m a n t t o be 
s u f f e r i n g f r o m c h r o n i c r e c u r r e n t c e r v i c a l s t r a i n . They r a t e d c l a i m a n t ' s perma
nent d i s a b i l i t y f o r t h i s c o n d i t i o n as m i l d . They f u r t h e r s t a t e d c l a i m a n t was 
a b l e t o r e t u r n t o work w i t h l i m i t a t i o n s . As a r e s u l t , t h e J u l y 16, 1982 D e t e r 
m i n a t i o n Order i s s u e d . 

Subsequent t o t h i s c l o s u r e , c l a i m a n t had a n o t h e r w o r k - r e l a t e d c l a i m 
w h i c h was f i l e d w i t h EBI f o r h i s neck and upper back. That c l a i m was a c c e p t e d 
and c l o s e d w i t h no award f o r permanent d i s a b i l i t y i n March 1984. I t was l a t e r 
agreed i n t h e F e b r u a r y 1986 d i s p u t e d s e t t l e m e n t agreement t h a t c l a i m a n t ' s c o n d i 
t i o n had r e t u r n e d t o i t s p r e - J u l y 1983 s t a t u s . 

The a g g r a v a t i o n c l a i m w i t h P a c i f i c West M o t e l a t i s s u e h e r e i s based on 
t h e A p r i l 23, 1986 r e p o r t o f Dr. Sherman, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . Dr. 
Sherman i n d i c a t e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and t h a t c l a i m a n t 
was u n a b l e t o work. Sherman a l s o a u t h o r i z e d t i m e l o s s i n excess o f 14 days. 

The O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t on J u l y 18, 1986. They 
fo u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y w i t h no o b j e c t i v e f i n d i n g s r e l a t e d t o t h e 
compensable i n j u r y , and no wo r s e n i n g s i n c e l a s t c l a i m c l o s u r e o f March 2 1 , 1984. 
No a d d i t i o n a l t r e a t m e n t was recommended. They f u r t h e r i n d i c a t e d t h a t c l a i m a n t 
was a b l e t o r e t u r n t o h i s p r i o r o c c u p a t i o n . 
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C l a i m a n t was reexamined by t h e O r t h o p a e d i c C o n s u l t a n t s on J anuary 27, 
1987. T h e i r c o n c l u s i o n s were s i m i l a r t o t h o s e r e n d e r e d i n t h e i r J u l y 1986 r e 
p o r t . They c o n t i n u e d t o f i n d no o b j e c t i v e b a s i s f o r c l a i m a n t ' s s u b j e c t i v e com
p l a i n t s , and no need f o r c h i r o p r a c t i c c a r e . They viewed t h e September 1986 
e x a c e r b a t i o n as an "over-use syndrome on a m i l d t e m p o r a r y b a s i s . " The 
C o n s u l t a n t s c o n s i d e r e d c l a i m a n t ' s problem as p s y c h i a t r i c , n o t o r t h o p e d i c o r 
n e u r o l o g i c . The c o n c l u s i o n s o f t h e O r t h o p a e d i c C o n s u l t a n t s a r e f u r t h e r 
s u p p o r t e d by Dr. Nelson, o s t e o p a t h i c n e u r o l o g i s t , who f o u n d no o b j e c t i v e reason 
f o r c l a i m a n t ' s c o n t i n u i n g symptoms o f p a i n , as w e l l as t h a t o f Dr. Kappes, 
r h e u m a t o l o g i s t , who reached a s i m i l a r c o n c l u s i o n . 

We f i n d t h e c o n c l u s i o n s and o p i n i o n s o f t h e O r t h o p a e d i c C o n s u l t a n t s , Dr. 
N e l s o n , and Dr. Kappes more p e r s u a s i v e t h a n t h a t o f Dr. Sherman, c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r . Dr. Sherman based h i s views on t h e o p i n i o n t h a t t h e r e 
e x i s t s an u n d e r l y i n g o b j e c t i v e b a s i s f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 
C o n s e q u e n t l y , Dr. Sherman c o n s i d e r s c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s e s s e n t i a l l y 
a c c u r a t e , i f somewhat exagge r a t e d . T h i s o p i n i o n i s r e f u t e d by e v e r y o t h e r 
p h y s i c i a n who has examined c l a i m a n t . Inasmuch as we c o n s i d e r t h e o p i n i o n s o f 
t h e O r t h o p a e d i c C o n s u l t a n t s , Dr. Nelson, and Dr. Kappes t o be more w e l l -
r e asoned, t h e y a r e g i v e n g r e a t e r w e i g h t i n our d e l i b e r a t i o n s . Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) . 

I n c o n c l u s i o n , we are n o t persuaded t h a t c l a i m a n t has e x p e r i e n c e d e i t h e r 
a p a t h o l o g i c a l o r a symptomatic e x a c e r b a t i o n o f h i s 1981 compensable c h r o n i c 
c e r v i c a l back c o n d i t i o n w h i c h r e s u l t e d i n reduced e a r n i n g c a p a c i t y . A c c o r d 
i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h an a g g r a v a t i o n c l a i m . 

F u r t h e r m o r e , we f i n d no evidence t h a t c l a i m a n t has s u s t a i n e d a "new 
i n j u r y " w h i l e employed a t F. C. Jones. The preponderance o f t h e m e d i c a l and l a y 
e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s work a c t i v i t i e s a t F. C. Jones d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o t h e c a u s a t i o n o f a d i s a b l i n g c o n d i t i o n , i . e., t o a 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c e r v i c a l back c o n d i t i o n . See Hensel Phelps 
Const, v. M i r i c h , 81 Or App 290 (1986). 

P s y c h o l o g i c a l c o n d i t i o n 

The Referee concluded t h a t c l a i m a n t d i d n o t e s t a b l i s h a compensable 
p s y c h o l o g i c a l c o n d i t i o n . He found t h a t t h e February 1986 D i s p u t e d C l a i m S e t t l e 
ment b a r r e d c l a i m a n t f r o m b r i n g i n g t h i s p s y c h o l o g i c a l c l a i m a g a i n s t SAIF, on be
h a l f o f P a c i f i c West M o t e l . I n t h e a l t e r n a t i v e , t h e R e f e r e e a l s o f o u n d t h a t 
c l a i m a n t f a i l e d t o p r o v e a compensable c l a i m on t h e m e r i t s . We agree w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t t h e c l a i m i s n o t compensable, b u t on d i f f e r e n t 
g r o u n d s . 

C l a i m a n t i s n o t b a r r e d from b r i n g i n g a l a t e r p s y c h o l o g i c a l c l a i m because 
an e a r l i e r m e n t a l s t r e s s c l a i m had been d i s m i s s e d w i t h p r e j u d i c e under t h e terms 
o f a D i s p u t e d C l a i m S e t t l e m e n t . See g e n e r a l l y P a t r i c i a M. Emery, 41 Van N a t t a 
892 ( 1 9 8 9 ) . To p r o v e c o m p e n s a b i l i t y o f a p s y c h o l o g i c a l c l a i m r e s u l t i n g f r o m a 
compensable i n j u r y , c l a i m a n t must e s t a b l i s h t h a t , a f t e r t h e D i s p u t e d C l a i m 
S e t t l e m e n t , he has developed a new p s y c h o l o g i c a l c o n d i t i o n and/or d i s a b i l i t y 
r e l a t e d t o h i s compensable i n j u r y . P r o c t o r v. SAIF, 68 Or App 333, 335 ( 1 9 8 4 ) . 

F u r t h e r m o r e , t o p r o v e t h e c o m p e n s a b i l i t y o f t h e p s y c h o l o g i c a l c o n d i t i o n 
c l a i m a n t must e s t a b l i s h t h a t t h e compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f t h e c o n d i t i o n , o r , i f t h e c l a i m a n t ' s m e n t a l c o n d i t i o n p r e d a t e d t h e 
i n j u r y , t h a t t h e i n j u r y worsened t h a t p r e e x i s t i n g c o n d i t i o n . Jeld-Wen v. Page, 
73 Or App 136 ( 1 9 8 5 ) . I n t h i s r e g a r d , t h e c l a i m i s compensable even i f t h e 
u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n i s n o t worsened. I t i s s u f f i c i e n t t h a t t h e 
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i n j u r y p r e c i p i t a t e d symptoms so as t o r e q u i r e m e d i c a l t r e a t m e n t . Grace v. SAIF, 
76 Or App 511 ( 1 9 8 5 ) ; 

P r i o r t o t h e F e b r u a r y 1986 D i s p u t e d Claim S e t t l e m e n t , c l a i m a n t had been 
examined by p s y c h i a t r i s t , Dr. Colbach, i n September 1985. Dr. Colbach d i a g n o s e d 
" a d j u s t m e n t d i s o r d e r w i t h d e p r e s s i o n " and o p i n e d t h a t c a u s a t i o n was p r i m a r i l y 
due t o " p e r s o n a l i t y f l a w s and t h e accumulated burdens o f l i f e . " He c o n s i d e r e d 
t h e work i n j u r y o f 1981 w i t h SAIF ( P a c i f i c West M o t e l ) t o be u n r e l a t e d t o 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t was reexamined by Dr. Colbach i n January 1987. He o p i n e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h r e s p e c t t o h i s p s y c h o l o g i c a l c o n d i t i o n . 
He saw no s i g n i f i c a n t change s i n c e t h e September 1985 e x a m i n a t i o n , o r f r o m t h e 
d a t e o f t h e D i s p u t e d C l a i m S e t t l e m e n t i n February 1986. 

Dr. E r k k i l a , p s y c h i a t r i s t , a l s o examined c l a i m a n t i n J a n u a r y , and a g a i n 
i n March 1987. S i m i l a r l y t o Dr. Colbach's d i a g n o s i s , she o p i n e d t h a t c l a i m a n t 
s u f f e r e d f r o m " d e p r e s s i o n w i t h g e n e r a l i z e d a n x i e t y . " Dr. E r k k i l a d i d n o t f i n d 
g r e a t e r d i s a b i l i t y due t o t h i s p s y c h o l o g i c a l c o n d i t i o n t h a n t h a t a l r e a d y i d e n t i 
f i e d by Dr. Colbach i n September 1985. 

I t was a l s o Dr. E r k k i l a ' s o p i n i o n t h a t t h e 1981 compensable i n j u r y mate
r i a l l y c o n t r i b u t e d t o t h e c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . However, we con
s i d e r t h e o p i n i o n o f Dr. Colbach t o be w e l l - r e a s o n e d and based on a t h o r o u g h 
e x a m i n a t i o n o f b o t h c l a i m a n t and t h e m e d i c a l r e c o r d . T h e r e f o r e , we f i n d t h e 
m e d i c a l o p i n i o n o f Dr. Colbach more p e r s u a s i v e w i t h r e s p e c t t o m e d i c a l c a u s a t i o n 
t h a n t h a t o f Dr. E r k k i l a , and g i v e i t g r e a t e r w e i g h t . Somers v. SAIF, s u p r a . 

A c c o r d i n g l y , we f i n d no evidence o f e i t h e r a new d i s o r d e r , a worsened 
c o n d i t i o n , o r i n c r e a s e d symptomology o f c l a i m a n t ' s noncompensable p s y c h o l o g i c a l 
c o n d i t i o n r e s u l t i n g i n d i s a b i l i t y c a u s a l l y r e l a t e d t o t h e 1981 compensable 
i n j u r y . 

We a l s o f i n d t h e "new i n j u r y " c l a i m f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i 
t i o n a g a i n s t SAIF, on b e h a l f o f F. C. Jones, i s n o t compensable due t o t h e l a c k 
o f m a t e r i a l c o n t r i b u t i o n t o i n c r e a s e d symptomology o r w o r s e n i n g o f c l a i m a n t ' s 
noncompensable p s y c h o l o g i c a l c o n d i t i o n , o r t o c a u s a t i o n o f a new c o n d i t i o n 
r e s u l t i n g i n d i s a b i l i t y . C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t compensable. 

Payment o f Dr. Sherman's m e d i c a l b i l l s 

The R e f e r e e fo u n d t h a t Dr. Sherman's m e d i c a l b i l l s were due and o w i n g , 
and t h a t SAIF had n o t p a i d t h e o u t s t a n d i n g b i l l s as o f t h e d a t e o f h e a r i n g . 
I m p l i c i t i n t h i s d e c i s i o n i s t h e f i n d i n g t h a t t h e m e d i c a l b i l l s were compensable 
m e d i c a l s e r v i c e s f o r t h e 1981 compensable i n j u r y . A c c o r d i n g l y , t h e R e f e r e e 
fou n d t h a t SAIF's conduct i n f a i l i n g t o pay t h e b i l l s i n a t i m e l y f a s h i o n was 
u n r e a s o n a b l e and w o u ld s u p p o r t a p e n a l t y and r e l a t e d a t t o r n e y f e e t o be p a i d by 
SAIF. However, t h e Referee f a i l e d t o o r d e r payment o f t h e $837.50 i n u n p a i d 
b i l l s . 

The m e d i c a l b i l l i n g s i n q u e s t i o n a r e f o r t r e a t m e n t s r e n d e r e d by Dr. 
Sherman, c o n s i s t i n g m o s t l y o f s p i n a l a d j u s t m e n t s , t r a c t i o n , h o t o r c o l d packs, 
and x - r a y s f o r t h e c e r v i c a l back from March 26, 1986 t o J u l y 14, 1986. As such, 
t h e s e t r e a t m e n t s a r e d e s i g n e d t o p r o v i d e c l a i m a n t p a l l i a t i v e c a r e r e l a t e d t o t h e 
1981 compensable i n j u r y . T h e r e f o r e , Dr. Sherman's m e d i c a l b i l l s a r e compensable 
as m e d i c a l s e r v i c e s . See ORS 656.245. Inasmuch as we agree w i t h t h e R e f e r e e ' s 
f i n d i n g s , we d i r e c t SAIF, on b e h a l f o f P a c i f i c West M o t e l , t o pay t h e $837.50 i n 
u n p a i d m e d i c a l b i l l s . 
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A l t h o u g h r a i s e d i n c l a i m a n t ' s r e q u e s t f o r h e a r i n g , and a l s o r a i s e d i n 
c l a i m a n t ' s c l o s i n g argument a t h e a r i n g , t h e Referee f a i l e d t o make a f i n d i n g 
r e g a r d i n g SAIF's l a t e d e n i a l , on b e h a l f o f P a c i f i c West M o t e l , o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r h i s c e r v i c a l back c o n d i t i o n r e s u l t i n g f r o m t h e 1981 
compensable i n j u r y . On A p r i l 23, 1986, c l a i m a n t ' s c o u n s e l f i l e d an a g g r a v a t i o n 
c l a i m based on Dr. Sherman's Form 829 date d March 19, 1986, and a l s o on a Form 
827 d a t e d A p r i l 23, 1986. The A p r i l 23, 1986, m e d i c a l r e p o r t i n d i c a t e d t h a t 
c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and was unable t o work. SAIF had n o t i c e 
o f t h e c l a i m on A p r i l 28, 1986, and t h e r e f o r e , had 60 days f r o m t h e d a t e o f t h e 
n o t i c e i n w h i c h t o accept o r deny t h e a g g r a v a t i o n c l a i m . ORS 65 6 . 2 6 2 ( 6 ) . SAIF 
d e n i e d t h e c l a i m on August 1, 1986, i n excess o f t h e r e q u i r e d 60 days. I t has 
o f f e r e d no e x p l a n a t i o n f o r i t s d e l a y i n acceptance o r d e n i a l . T h e r e f o r e , SAIF's 
l a t e d e n i a l was un r e a s o n a b l e , and f a i l u r e t o deny t h e a g g r a v a t i o n i n a t i m e l y 
f a s h i o n w i l l s u p p o r t a p e n a l t y and a t t o r n e y f e e . ORS 656. 2 6 2 ( 1 0 ) ; 656.38 2 ( 1 ) . 
A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a p e n a l t y as w e l l as a r e l a t e d a t t o r n e y 
f e e . However, inasmuch as we are a f f i r m i n g t h a t p o r t i o n o f t h e Refer e e ' s o r d e r 
t h a t assessed t h e maximum p e n a l t y f o r a n o t h e r v i o l a t i o n , no f u r t h e r p e n a l t y i s 
awarded. 

ORDER 

The Referee's o r d e r , d a t e d November 19, 1987, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The SAIF C o r p o r a t i o n , on b e h a l f o f P a c i f i c West M o t e l , i s 
d i r e c t e d t o pay Dr. Sherman's o u t s t a n d i n g m e d i c a l b i l l s i n t h e amount o f 
$837.50. C l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $500 t o be p a i d by 
SAIF f o r p r e v a i l i n g on t h e unreasonable u n t i m e l y d e n i a l i s s u e . The remainder o f 
t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e 
o f $500 f o r p r e v a i l i n g on Board r e v i e w on t h e u n p a i d m e d i c a l b i l l s i s s u e . T h i s 
f e e s h o u l d be p a i d by SAIF, on b e h a l f o f P a c i f i c West M o t e l . A c l i e n t - p a i d f e e 
i s approved, p a y a b l e by SAIF, on b e h a l f o f F. C. Jones, t o t h e i r o u t s i d e 
c o u n s e l , n o t t o exceed $586.50. 

Ja n u a r y 8, 1990 C i t e as 42 Van N a t t a 39 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY J . PETTY, Claimant 
WCB Case No. 85-02087 

ORDER ON REVIEW 
Pet e r O. Hansen, Cla i m a n t A t t o r n e y 
Rankin, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Thye's o r d e r w h i c h 
s e t a s i d e t h a t p o r t i o n o f t h e i n s u r e r ' s d e n i a l t h a t d e n i e d t r e a t m e n t f o r a 
p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y o f t h e t r e a t 
ment f o r t h e p s y c h o l o g i c a l c o n d i t i o n . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d her l e f t knee i n 1981. There have been i n d i 
c a t i o n s o f p s y c h o l o g i c a l f a c t o r s a f f e c t i n g t h i s c l a i m t h r o u g h o u t t h e c o u r s e o f 
t h e c l a i m . 

C l a i m a n t has a p r e e x i s t i n g h i s t r i o n i c p e r s o n a l i t y . That c o n d i t i o n was 
n e i t h e r caused by nor a l t e r e d by t h e compensable i n j u r y ; however, t h e compens 
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a b l e i n j u r y p r e c i p i t a t e d t h e p s y c h i a t r i c symptoms fr o m w h i c h c l a i m a n t now 
s u f f e r s . The h i s t r i o n i c p e r s o n a l i t y has c o m p l i c a t e d c l a i m a n t ' s r e c o v e r y f r o m 
t h e compensable i n j u r y . Treatment o f t h e h i s t r i o n i c p e r s o n a l i t y i s r e a s o n a b l e 
and n e c e s s a r y t r e a t m e n t t o h e l p c l a i m a n t ' s p h y s i c a l r e c o v e r y f r o m t h e compens
a b l e i n j u r y . 

CONCLUSIONS AND OPINION 

I n o r d e r t o pr o v e t h e c o m p e n s a b i l i t y o f t h e p s y c h o l o g i c a l t r e a t m e n t , 
c l a i m a n t must p r o v e by a preponderance o f t h e ev i d e n c e t h a t h er compensable 
i n j u r y i s a m a t e r i a l cause o f t h e need f o r t r e a t m e n t . I n Grace v. SAIF, 76 Or 
App 511 ( 1 9 8 5 ) , t h e Cou r t o f Appeals h e l d t h a t even t h o u g h a compensable i n j u r y 
d i d n o t worsen t h e u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n , i f i t p r e c i p i t a t e d t h e 
symptoms, t h e n t h a t r e n d e r s t h e c o n d i t i o n compensable. I d a t 517. 

I n t h i s case, Dr. Par v a r e s h , an independent p s y c h i a t r i c examiner, t e s t i 
f i e d p e r s u a s i v e l y t h a t t h e compensable i n j u r y d i d n o t change c l a i m a n t ' s u n d e r l y 
i n g p s y c h i a t r i c c o n d i t i o n . N e v e r t h e l e s s , he conceded t h a t t h e i n j u r y p r e c i p i 
t a t e d c l a i m a n t ' s symptoms. He a l s o t e s t i f i e d t h a t i t i s r e a s o n a b l e t o t r e a t t h e 
p s y c h i a t r i c c o n d i t i o n t o i n d i r e c t l y h e l p c l a i m a n t ' s r e c o v e r y f r o m t h e compens
a b l e i n j u r y . We agree w i t h t h e Referee t h a t t h i s e v i d e n c e i s s u f f i c i e n t t o 
r e n d e r t r e a t m e n t f o r t h e p s y c h i a t r i c c o n d i t i o n compensable. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 2 1 , 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $600, t o be p a i d by t h e i n s u r e r . The 
Board approves a c l i e n t - p a i d f e e , p a y a b l e from t h e i n s u r e r t o i t s c o u n s e l , n o t 
t o exceed $1,674.50. 

January 9, 1990 C i t e as 42 Van N a t t a 40 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LAURA BASL, Claimant 
WCB Case No. 87-17697 

ORDER ON REVIEW 
Emmons, e t a l . , C l aimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r 
t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s f o r h e r 
low back c o n d i t i o n . On r e v i e w t h e i s s u e i s m e d i c a l s e r v i c e s . 

We r e v i e w de novo and f o r reasons d i f f e r e n t f r o m t h o s e s t a t e d i n t h e 
Ref e r e e ' s o r d e r , a f f i r m . 

The employer's November 5, 1987 d e n i a l d e n i e d c l a i m a n t ' s " c u r r e n t 
need f o r c h i r o p r a c t i c t r e a t m e n t . " No evidence was produced a t h e a r i n g t h a t any 
c l a i m s f o r c h i r o p r a c t i c t r e a t m e n t s r e n d e r e d p r i o r t o t h e d a t e o f t h e d e n i a l had 
no t been p a i d . 

W i t h o u t e v i d e n c e o f t h e d e n i a l o f re n d e r e d c h i r o p r a c t i c t r e a t m e n t s , 
a d e n i a l o f c u r r e n t c h i r o p r a c t i c t r e a t m e n t must be presumed t o be a d e n i a l o f 
f u t u r e t r e a t m e n t s . Such a d e n i a l i s p r o s p e c t i v e and i n v a l i d . See E v a n i t e F i b e r 
Corp. v. S t r i p l i n , 99 Or App 353 (19 8 9 ) . 
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A c c o r d i n g l y , we conclude t h a t t h e employer's d e n i a l s h o u l d be s e t 
a s i d e as an i n v a l i d p r o s p e c t i v e d e n i a l . 
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ORDER 

The Referee's o r d e r , d a t e d June 10, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $900, p a y a b l e by t h e s e l f - i n s u r e d 
e mployer. The Board approves a c l i e n t - p a i d f e e , p a y a b l e by t h e i n s u r e r t o i t s 
c o u n s e l , n o t t o exceed $2,227.50. 

Ja n u a r y 9, 1990 C i t e as 42 Van N a t t a 41 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAREIL D. BENNETT, Claimant 

WCB Case No. 85-00272 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C l a i m a n t A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r 
w h i c h g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y i n l i e u o f p r i o r awards and 
arrangements o f compensation t o t a l i n g 92 p e r c e n t (294.4 degrees) unscheduled 
permanent d i s a b i l i t y f o r a low back i n j u r y and 20 p e r c e n t (30 degrees) scheduled 
permanent l e f t knee d i s a b i l i t y . On r e v i e w , SAIF contends t h a t c l a i m a n t i s n o t 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , 52 yea r s o f age a t h e a r i n g , a t t e n d e d s c h o o l t h r o u g h t h e 
s e v e n t h g r a d e . He has v e r y low l e v e l r e a d i n g and w r i t i n g s k i l l s . H i s work 
e x p e r i e n c e i n c l u d e s heavy machine o p e r a t o r , f a r m hand, t r u c k and bus d r i v e r , 
s e c u r i t y g u a r d , groundskeeper and c u s t o d i a n . 

P r i o r t o h i s compensable low back i n j u r y i n March 1978, c l a i m a n t 
underwent t h r e e back s u r g e r i e s . He had a f o u r t h s u r g e r y i n November, 1978. 
Cl a i m a n t was awarded a t o t a l o f 50 p e r c e n t unscheduled permanent d i s a b i l i t y i n 
1979. 

I n 1980, c l a i m a n t secured a j o b as p a r t - t i m e bus d r i v e r and p a r t -
t i m e groundskeeper f o r a h i g h s c h o o l . Dr. Ferguson, h i s t r e a t i n g p h y s i c i a n , 
a pproved o f t h i s j o b . A f t e r w o r k i n g t h r e e months, c l a i m a n t had a h e a r t a t t a c k 
and e v e n t u a l l y underwent by-pass s u r g e r y . C l a i m a n t has had s e v e r a l subsequent 
h e a r t a t t a c k s , and has undergone h e a r t s u r g e r y a t o t a l o f t h r e e t i m e s . 

C l a i m a n t s u b s e q u e n t l y f i l e d an a g g r a v a t i o n c l a i m and was awarded, by 
S t i p u l a t e d Order i n October, 1983, an a d d i t i o n a l 42 p e r c e n t u n s c h e d u l e d perma
nent d i s a b i l i t y , f o r a t o t a l award o f 92 p e r c e n t permanent p a r t i a l d i s a b i l i t y . 

I n September, 1983, c l a i m a n t s u s t a i n e d a l e f t knee i n j u r y w h i c h was 
f o u n d , by Referee's o r d e r , t o be r e l a t e d t o h i s compensable back i n j u r y . He 
s u b s e q u e n t l y underwent s u r g e r y t o r e p a i r a t o r n meniscus. He was awarded 20 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y by D e t e r m i n a t i o n Order d a t e d December 7, 
1984. 

C l a i m a n t has n o t h e l d a j o b s i n c e h i s 1980 h e a r t a t t a c k . He has 
worked w i t h v o c a t i o n a l c o u n s e l o r s , b u t w i t h l i t t l e success. C l a i m a n t , i n 
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Fe b r u a r y , 1986, was c l e a r e d by h i s t r e a t i n g d o c t o r t o do m o d i f i e d s e c u r i t y g u a r d 
work. However, t h e d o c t o r s u b s e q u e n t l y r e t r a c t e d h i s r e l e a s e due t o an i n c r e a s e 
i n c l a i m a n t ' s a n g i n a . C l a i m a n t i s r e s t r i c t e d from l i f t i n g o v e r 20 pounds. He 
can s i t f o r one hour a t a t i m e . Claimant i s capable o f p e r f o r m i n g 
s e d e n t a r y / l i g h t work. E x c l u d i n g c o n s i d e r a t i o n o f c l a i m a n t ' s h e a r t c o n d i t i o n , he 
i s c a p a b l e o f p e r f o r m i n g bench assembly j o b s , s m a l l e ngine r e p a i r , l o c k s m i t h i n g 
and c e r t a i n t y p e s o f s e c u r i t y guard j o b s . However, h i s poor f i n e , manual 
d e x t e r i t y p r e c l u d e s e l e c t r o n i c s assembly and o p t i c i a n a p p r e n t i c e work. 

CONCLUSIONS OF LAW AND OPINION 

I n o r d e r t o pro v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y bene
f i t s , c l a i m a n t must p r o v e t h a t he i s p e rmanently i n c a p a c i t a t e d f r o m r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 
Permanent t o t a l d i s a b i l i t y may r e s u l t from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , 
when combined w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , 
a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l 
as t h e c o n d i t i o n o f t h e l a b o r market." W i l s o n v. Weyerhaeuser. 30 Or App 403, 
409 ( 1 9 7 7 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h i s non
m e d i c a l d i s a b i l i t i e s r e n d e r s work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594, 
597 ( 1 9 8 8 ) , he must a l s o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l 
employment and t h a t he has made re a s o n a b l e e f f o r t s t o o b t a i n such employment. 
ORS 656.206(3) . 

For purposes o f d e t e r m i n i n g e l i g i b i l i t y f o r permanent t o t a l d i s a b i l 
i t y b e n e f i t s , p r e e x i s t i n g d i s a b i l i t i e s a r e t a k e n i n t o c o n s i d e r a t i o n . However, 
d i s a b i l i t i e s w h i c h d e v e l o p subsequent t o t h e compensable i n j u r y , and w h i c h a r e 
no t c a u s a l l y r e l a t e d t o t h e i n j u r y , a r e n o t c o n s i d e r e d . See ORS 6 5 6 . 2 0 6 ( a ) . I n 
t h i s case, c l a i m a n t ' s h e a r t problem o c c u r r e d a f t e r he had r e t u r n e d t o work 
f o l l o w i n g h i s compensable low back i n j u r y . F u r t h e r , no e v i d e n c e was p r e s e n t e d 
t h a t c l a i m a n t ' s h e a r t c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s back i n j u r y . There
f o r e , i t i s n o t a f a c t o r t h a t may be c o n s i d e r e d when d e t e r m i n i n g w h e t h e r 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

The m e d i c a l e v i d e n c e does n o t s u p p o r t a c o n c l u s i o n t h a t c l a i m a n t ' s 
compensable p h y s i c a l c o n d i t i o n a l o n e p r e v e n t s him from w o r k i n g . Dr. Ferguson, 
h i s t r e a t i n g p h y s i c i a n , has s t a t e d more t h a n once t h a t c l a i m a n t c o u l d work a t 
l i g h t / s e d e n t a r y j o b s b u t f o r h i s h e a r t c o n d i t i o n . Moreover, he r e f u s e d t o r e 
l e a s e c l a i m a n t f o r a s e d e n t a r y j o b i n a m o d i f i e d s e c u r i t y g u a r d p o s i t i o n because 
o f h i s a n g i n a . 

We f i n d t h a t c l a i m a n t was n o t t o t a l l y p h y s i c a l l y i n c a p a c i t a t e d by 
h i s low back and knee i n j u r i e s so as t o w a r r a n t an award o f permanent t o t a l d i s 
a b i l i t y . 

Because c l a i m a n t has n o t proved t h a t he i s t o t a l l y d i s a b l e d based 
s o l e l y on h i s p h y s i c a l c o n d i t i o n , he must pr o v e by a preponderance o f t h e e v i 
dence t h a t , because o f a c o m b i n a t i o n o f h i s p h y s i c a l c o n d i t i o n and s o c i a l and 
v o c a t i o n a l f a c t o r s , he i s p r e c l u d e d from r e g u l a r g a i n f u l employment. He has n o t 
s u s t a i n e d t h a t b u r den o f p r o o f . 

C l a i m a n t ' s low e d u c a t i o n l e v e l , h i s l a c k o f t r a n s f e r a b l e s k i l l s , and 
h i s r e s t r i c t i o n s a g a i n s t p e r f o r m i n g heavy o r medium p h y s i c a l l a b o r , p a r t l y due 
t o h i s compensable i n j u r i e s and p a r t l y because o f h i s noncompensable h e a r t 
c o n d i t i o n , combine t o g r e a t l y l i m i t t h e t y p e s o f j o b s t h a t he i s c a p a b l e o f p e r 
f o r m i n g . However, as p r e v i o u s l y d i s c u s s e d , l i m i t a t i o n s r e s u l t i n g f r o m 
c l a i m a n t ' s h e a r t c o n d i t i o n a r e n o t c o n s i d e r e d . I n t h i s r e g a r d , two v o c a t i o n a l 
c o u n s e l o r s , Ms. Grape and Ms. Branch, who worked e x t e n s i v e l y w i t h c l a i m a n t , were 
a b l e t o i d e n t i f y c e r t a i n j o b s t h a t would be s u i t a b l e f o r him. These i n c l u d e d 



D a r e i l D. B e n n e t t , 42 Van N a t t a 41 (1990) 43 

bench assembly j o b s and s m a l l motor r e p a i r . The c o u n s e l o r s a l s o r u l e d o u t j o b s 
such as l o c k s m i t h i n g and c e r t a i n s e c u r i t y guard j o b s s o l e l y because o f 
c l a i m a n t ' s h e a r t c o n d i t i o n . 

One o t h e r v o c a t i o n a l c o u n s e l o r , Mr. McNaught, i n t e r v i e w e d t h e 
c l a i m a n t and r e v i e w e d h i s f i l e , b u t d i d n o t p r o v i d e any v o c a t i o n a l s e r v i c e s . We 
ar e n o t persuaded by Mr. McNaught's c o n c l u s i o n t h a t c l a i m a n t i s n o t c a p a b l e o f 
any employment. I n s t e a d , we r e l y upon t h e o p i n i o n o f t h e two v o c a t i o n a l 
c o u n s e l o r s who worked w i t h c l a i m a n t over an extended p e r i o d o f t i m e . 

We f i n d t h a t , a t t h e v e r y l e a s t , t h e e v i d e n c e e s t a b l i s h e s t h a t 
c l a i m a n t c o u l d o b t a i n and h o l d some g a i n f u l , s u i t a b l e work on e i t h e r a f u l l o r 
p a r t - t i m e b a s i s . Given t h a t evidence we do no t c o n s i d e r i t f u t i l e f o r c l a i m a n t 
t o seek work. He has made no such e f f o r t s on h i s own s i n c e 1980. E f f o r t s t o 
r e t u r n c l a i m a n t t o work t h r o u g h v o c a t i o n a l a s s i s t a n c e were a p p a r e n t l y suspended 
p e n d i n g t h e outcome o f h i s c l a i m o f permanent t o t a l d i s a b i l i t y . We co n c l u d e 
t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t he i s unable t o o b t a i n and h o l d g a i n f u l 
s u i t a b l e employment. 

A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h h i s e n t i t l e m e n t t o an 
award o f permanent t o t a l d i s a b i l i t y . 

ORDER 
The Referee's o r d e r d a t e d May 8, 1987 i s r e v e r s e d . The December 7, 

1984 D e t e r m i n a t i o n Order i s a f f i r m e d . 

J a nuary 9, 1990 C i t e as 42 Van N a t t a 43 (1990 

I n t h e M a t t e r o f t h e Compensation o f 
LESTER K. COMSTOCK, Claimant 

WCB Case No. 87-06359, 87-06358 & 86-07985 
ORDER ON RECONSIDERATION 

Pe t e r O. Hansen, Claimant A t t o r n e y 
Cummins e t a l , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r December 
29, 1989 Order on Review. S p e c i f i c a l l y , t h e employer contends t h a t we e r r e d i n 
f i n d i n g : (1) t h a t c l a i m a n t had made a v a l i d a g g r a v a t i o n c l a i m f o r a low back 
i n j u r y i n J anuary 1983; and (2) t h a t c l a i m a n t had s u s t a i n e d a compensable aggra
v a t i o n o f a low back i n j u r y i n January 1983. A f t e r c o n s i d e r i n g t h e employer's 
m o t i o n and memorandum i n s u p p o r t , we g r a n t t h e r e q u e s t i n o r d e r t o c l a r i f y our 
p r i o r o r d e r . 

W i t h r e g a r d t o i t s f i r s t c o n t e n t i o n , t h e employer s u b m i t s t h a t Dr. 
K e i z e r ' s l e t t e r o f January 23, 1983, was not s u f f i c i e n t t o t r i g g e r a d u t y t o pay 
i n t e r i m compensation. A l t h o u g h we d i s a g r e e , we f i n d t h e c o n t e n t i o n t o be moot 
i n l i g h t o f our f i n d i n g t h a t c l a i m a n t had s u s t a i n e d a compensable a g g r a v a t i o n o f 
h i s low back c o n d i t i o n i n January 1983. Given t h i s f i n d i n g , i t f o l l o w s t h a t 
c l a i m a n t i s s u b s t a n t i v e l y e n t i t l e d t o t emporary d i s a b i l i t y b e n e f i t s f r o m January 
10, 1983, t h e d a t e o f h i s d i s a b i l i t y . See Sandra L. Berkey, 41 Van N a t t a 944 
(1 9 8 9 ) . 

W i t h r e g a r d t o t h e employer's second c o n t e n t i o n , we c o n c l u d e t h a t o u r o r 
d e r a d e q u a t e l y addresses t h i s i s s u e and we d e c l i n e t o d i s c u s s t h e i s s u e f u r t h e r . 

A c c o r d i n g l y , our December 29, 1989 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented and c l a r i f i e d h e r e i n , we adhere t o and r e p u b l i s h o u r f o r 
mer o r d e r , e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f ap p e a l s h a l l r u n f r o m 
t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
PAUL E. DENUE, Claimant 
WCB Case No. 87-10257 

ORDER ON REVIEW 
Malagon, Moore, e t a l , C l a i m a n t A t t o r n e y s 

Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r t h a t : ( 1 ) d e c l i n e d 
t o g r a n t him permanent t o t a l d i s a b i l i t y ; and (2) a f f i r m e d D e t e r m i n a t i o n Orders 
a w a r d i n g 60 p e r c e n t (90 degrees) scheduled permanent p a r t i a l d i s a b i l i t y f o r t h e 
l o s s o f use o r f u n c t i o n o f t h e l e f t l e g . On r e v i e w , t h e i s s u e i s e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e s e e x c e p t i o n s and a d d i 
t i o n s : We f i n d t h a t c l a i m a n t l a c k s 90 degrees, r a t h e r t h a n 60 deg r e e s , o f 
f l e x i o n . We do n o t f i n d t h a t c l a i m a n t l a c k s t r a n s f e r a b l e s k i l l s f r o m h i s y e a r s 
o f l o g g i n g a c t i v i t i e s . R a t h e r , we f i n d t h a t h i s e x p e r i e n c e as a l o g t r u c k 
d r i v e r c o u p l e d w i t h h i s t r u c k d r i v e r course enables him t o p e r f o r m some t r u c k 
d r i v i n g j o b s . 

C l a i m a n t l a c k s 5 degrees o f d o r s i f l e x i o n i n t h e l e f t a n k l e compared t o 
t h e r i g h t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u f f e r e d a 60 p e r c e n t l o s s o f use o r f u n c t i o n o f t h e l e f t 
l e g due t o t h e compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's C o n c l u s i o n s and O p i n i o n . 

C l a i m a n t r e q u e s t s t h a t we r a t e h i s l e f t l e g d i s a b i l i t y i n accordance 
w i t h h i s l o s s o f e a r n i n g c a p a c i t y . We d e c l i n e t o do so. D i s a b i l i t y o f t h e 
e x t r e m i t i e s , i n c l u d i n g t h e l e g , i s r a t e d i n accordance w i t h l o s s o f use o r 
f u n c t i o n o f t h e member due t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) ( c ) . 
C l a i m a n t d i d n o t s p e c i f y unscheduled d i s a b i l i t y , w h i c h i s r a t e d based on l o s s o f 
e a r n i n g c a p a c i t y , as an i s s u e a t h e a r i n g . He may n o t r a i s e i t now. 

C l a i m a n t a p p a r e n t l y contends t h a t t h e 1987 amendments t o ORS 656.726 
r e q u i r e t h a t a l l permanent d i s a b i l i t y , scheduled as w e l l as un s c h e d u l e d , be 
r a t e d based on l o s s o f e a r n i n g c a p a c i t y . That i s i n c o r r e c t . The r e q u i r e m e n t 
t h a t t h e D i r e c t o r d e v e l o p s t a n d a r d s f o r e v a l u a t i o n o f d i s a b i l i t i e s u nder ORS 
656.214(5) i n l i g h t o f "impairment as m o d i f i e d by t h e f a c t o r s o f age, e d u c a t i o n , 
and a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b " has no b e a r i n g on t h i s case. D i s a b i l 
i t y t o t h e l e g i s a d i s a b i l i t y under ORS 656.214(2), n o t 65 6 . 2 1 4 ( 5 ) . N o t h i n g i n 
t h e 1987 amendments t o c h a p t e r 656 a l t e r s t h e f a c t t h a t d i s a b i l i t y t o s c h e d u l e d 
body p a r t s i s r a t e d based on l o s s o f use o r f u n c t i o n o n l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 25, 1988, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
EDNA R. FORD, Claimant 
WCB Case No. 87-15999 

Order on Review 
F r a n c e s c o n i & A s s o c i a t e s , Defense A t t o r n e y s 

T e r r a l l and M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mulder's o r d e r t h a t : ( 1) de
c l i n e d t o g r a n t h er permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d h e r unsched
u l e d permanent p a r t i a l d i s a b i l i t y award f o r her low back c o n d i t i o n f r o m 35 p e r 
c e n t (112 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 70 p e r c e n t (224 de
g r e e s ) . We c o n c l u d e t h a t c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . 

ISSUE 

E x t e n t o f permanent d i s a b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n , 
i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

Cl a i m a n t i n j u r e d her jaw, low back and t h e l e f t s i d e o f her r i b cage 
on May 16, 1986 when she s l i p p e d and f e l l i n t h e c ourse o f h e r employment as a 
cook. She was t r e a t e d by Dr. Eubanks, an o s t e o p a t h , and r e t u r n e d t o r e g u l a r 
work on June 3, 1986. Clai m a n t compensably i n j u r e d h er low back a second t i m e 
i n l a t e J u l y 1986 when she p u l l e d on a heavy r e f r i g e r a t o r drawer f u l l o f meat. 
She resumed t r e a t m e n t w i t h Dr. Eubanks and was o f f work u n t i l August 24, 1986, 
when she r e t u r n e d t o h a l f - t i m e work. Her back p a i n s u b s e q u e n t l y i n c r e a s e d and 
she l e f t work a g a i n on September 3, 1986. 

A f t e r c l a i m a n t l e f t work i n September 1986, Dr. Eubanks r e f e r r e d her 
t o Dr. C r u i c k s h a n k , a neurosurgeon. Dr. Cru i c k s h a n k o r d e r e d a CT scan and 
myelogram w h i c h r e v e a l e d a h e r n i a t e d d i s c a t L4-5. Dr. C r u i c k s h a n k proposed 
s u r g i c a l t r e a t m e n t and d i s c u s s e d w i t h c l a i m a n t t h e r i s k s and p o t e n t i a l b e n e f i t s 
o f such t r e a t m e n t . C l a i m a n t had a s i m i l a r d i s c u s s i o n w i t h Dr. Eubanks, i n w h i c h 
Eubanks t o l d h er t h a t t h e r e was about a 50 p e r c e n t chance t h a t s u r g e r y would 
improve her c o n d i t i o n . She u l t i m a t e l y d e c l i n e d s u r g e r y because she was a f r a i d 
t h a t i t w o u ld n o t improve her c o n d i t i o n and mig h t worsen i t . 

Dr. Eubanks d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on June 26, 1987 
and r e f e r r e d h er t o a n o t h e r o s t e o p a t h , Dr. H o w e l l , f o r a r a t i n g o f h e r i m p a i r 
ment. Dr. H o w e l l n o t e d decreased r e f l e x e s i n c l a i m a n t ' s r i g h t l e g , b u t o t h e r 
w i s e f o u n d no o b j e c t i v e evidence o f impai r m e n t . He r a t e d t h e i m p a i r m e n t due t o 
c l a i m a n t ' s h e r n i a t e d d i s c a t 5 p e r c e n t and t h a t due t o her r i g h t l e g symptoms a t 
18 p e r c e n t . He recommended t h a t c l a i m a n t be l i m i t e d t o l i g h t work. C l a i m a n t ' s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n October 1987 w i t h a 35 p e r c e n t un
sc h e d u l e d award f o r her low back and a 5 p e r c e n t s c h e d u l e d award f o r h e r r i g h t 
l e g . 

A f t e r c l a i m c l o s u r e , c l a i m a n t p a r t i c i p a t e d i n v o c a t i o n a l a s s i s t a n c e . 
Dr. Eubanks completed a p h y s i c a l c a p a c i t i e s assessment w h i c h r e s t r i c t e d c l a i m a n t 
t o s e d e n t a r y work f o r a t o t a l o f 2 hours per day. (See Ex. 3 5 - 2 ) . I n t e s t i m o n y 
a t t h e h e a r i n g , Dr. Eubanks s t a t e d t h a t he would r e l e a s e c l a i m a n t f o r s e d e n t a r y 
work f o r a t o t a l o f f o u r hours per day on a t r i a l b a s i s . A t t h e t i m e o f t h e 
h e a r i n g , c l a i m a n t was a n t i c i p a t i n g , b u t had n o t y e t r e c e i v e d , an o f f e r o f h a l f -
t i m e employment as a hos t e s s w i t h t h e employer. She i s w i l l i n g t o a t t e m p t t h i s 
work. 



Edna R. F o r d , 42 Van N a t t a 45 (1990) 46 

C l a i m a n t was 61 y e a r s o l d a t t h e t i m e o f t h e h e a r i n g . She dropped 
o u t o f s c h o o l a f t e r t h e e i g h t h grade. She e x p e r i e n c e s p e r s i s t e n t p a i n i n h e r 
low back, r i g h t h i p and r i g h t l e g w h i c h i n c r e a s e s w i t h p r o l o n g e d s i t t i n g , s t a n d 
i n g o r w a l k i n g . S i n c e c l a i m c l o s u r e , c l a i m a n t has a p p l i e d f o r employment w i t h 
a t l e a s t t e n r e s t a u r a n t s o r o t h e r b u s i n e s s e s . No j o b o f f e r s have r e s u l t e d f r o m 
t h e s e a p p l i c a t i o n s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s r e f u s a l o f s u r g e r y was r e a s o n a b l e . Her low back i m p a i r 
ment i s m i l d . Her r i g h t l e g impairment i s m i l d l y moderate. She i s w i l l i n g t o 
seek r e g u l a r g a i n f u l employment and has made r e a s o n a b l e e f f o r t s i n t h a t d i r e c 
t i o n . She i s p e r m a n e n t l y i n c a p a c i t a t e d from p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e con c l u d e d t h a t c l a i m a n t ' s d e c i s i o n n o t t o undergo 
s u r g e r y was r e a s o n a b l e and does n o t j u s t i f y r e d u c i n g her permanent d i s a b i l i t y 
award. See Clemons v. Roseburq Lumber Co., 34 Or App 135 ( 1 9 7 8 ) . We agree w i t h 
t h i s c o n c l u s i o n . The R eferee f u r t h e r concluded, however, t h a t c l a i m a n t was 
c a p a b l e o f g a i n f u l p a r t - t i m e employment and t h u s was n o t p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . He d i d n o t e x p l a i n t h e r e a s o n i n g u n d e r l y i n g t h i s c o n c l u s i o n , b u t 
a p p a r e n t l y i t was based upon t h e p r o s p e c t o f a j o b o f f e r f o r c l a i m a n t f r o m t h e 
employer. 

Assuming t h a t t o be t h e b a s i s o f t h e Referee's d e c i s i o n , we must r e 
j e c t i t . The d e t e r m i n a t i o n o f permanent t o t a l d i s a b i l i t y s t a t u s t u r n s on 
w hether t h e c l a i m a n t i s c u r r e n t l y employable o r a b l e t o s e l l h e r s e r v i c e s on a 
r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal l a b o r market. H a r r i s v. SAIF, 292 Or 
683, 695 ( 1 9 8 2 ) . T h i s d e t e r m i n a t i o n must be based upon c o n d i t i o n s e x i s t i n g a t 
t h e t i m e o f t h e d e c i s i o n , n o t upon a s p e c u l a t i v e f u t u r e change i n t h e c l a i m a n t ' s 
employment s t a t u s . Gettman v. SAIF, 289 Or 609, 614 ( 1 9 8 0 ) . The essence o f t h e 
d e t e r m i n a t i o n i s t h e p r o b a b l e d e p e n d a b i l i t y w i t h w h i c h c l a i m a n t can s e l l h e r 
s e r v i c e s i n a c o m p e t i t i v e l a b o r market, u n d i s t o r t e d by such f a c t o r s as b u s i n e s s 
booms, sympathy o f a p a r t i c u l a r employer o r f r i e n d s , t e m p o r a r y good l u c k , o r 
superhuman e f f o r t s by t h e c l a i m a n t . H a r r i s v. SAIF, su p r a , 292 Or a t 695. I f 
t h e i n j u r e d w o r k e r has some c a p a c i t y f o r employment, she i s s t a t u t o r i l y r e q u i r e d 
t o make r e a s o n a b l e e f f o r t s t o f i n d work, u n l e s s t h o s e e f f o r t s w o u l d be f u t i l e . 
ORS 656.206(3) . 

Under t h e s e r u l e s , we conclude t h a t c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . She i s s i g n i f i c a n t l y i m p a i r e d f r o m a p h y s i c a l s t a n d p o i n t and 
i s l i m i t e d t o l i g h t o r s e d e n t a r y work. She has made r e a s o n a b l e e f f o r t s t o f i n d 
work. Her l a c k o f e d u c a t i o n and advanced age f u r t h e r d i m i n i s h h e r e m p l o y a b i l i t y 
t o an e x t e n t t h a t , as a p r a c t i c a l m a t t e r , she i s i n c a p a b l e o f s e l l i n g h e r s e r 
v i c e s i n a c o m p e t i t i v e l a b o r market. 

The f a c t t h a t t h e employer may o f f e r her a j o b does n o t a l t e r t h i s 
c o n c l u s i o n . I n t h e f i r s t p l a c e , t h e employer had n o t a c t u a l l y made an o f f e r a t 
t h e t i m e o f t h e h e a r i n g . Any r e d u c t i o n o f c l a i m a n t ' s award on t h a t b a s i s , 
t h e r e f o r e , w o u l d r e q u i r e c o n s i d e r a t i o n o f a s p e c u l a t i v e f u t u r e change i n h e r em
p l o y m e nt s t a t u s . I n a d d i t i o n , based upon t h e r e c o r d as d e v e l o p e d , we must 
c o n c l u d e t h a t t h e p r o s p e c t o f a j o b o f f e r f o r c l a i m a n t d i d n o t r e s u l t f r o m 
c l a i m a n t ' s a b i l i t y t o s e l l her s e r v i c e s i n a c o m p e t i t i v e l a b o r m a r k e t , b u t 
r a t h e r f r o m sympathy o r some o t h e r such m o t i v e . Even i f t h e employer had 
o f f e r e d c l a i m a n t a j o b b e f o r e t h e d a t e o f t h e h e a r i n g , t h e r e f o r e , t h a t a c t i o n 
w o u l d n o t have a f f e c t e d o u r u l t i m a t e c o n c l u s i o n . F i n a l l y , t h e p r o s p e c t t h a t 
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c l a i m a n t may be r e l e a s e d by Dr. Eubanks t o a t t e m p t a j o b does n o t persuade us 
t h a t she w i l l i n f a c t be capable o f p e r f o r m i n g i t . 

47 

We t h u s c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o an award o f permanent 
t o t a l d i s a b i l i t y as o f June 26, 1987, t h e d a t e t h a t Dr. Eubanks. d e c l a r e d her 
m e d i c a l l y s t a t i o n a r y . The employer w i l l be a u t h o r i z e d t o o f f s e t any t e m p o r a r y 
o r permanent d i s a b i l i t y compensation p a i d t o c l a i m a n t a f t e r t h a t d a t e a g a i n s t 
t h e permanent t o t a l d i s a b i l i t y award. See P a c i f i c Motor T r u c k i n g Co. v. Yeaqer, 
64 Or App 28, 32 ( 1 9 8 3 ) ; Paul D. Rasmussen, 38 Van N a t t a 1310 ( 1 9 8 6 ) . 

ORDER 

The Referee's o r d e r d a t e d February 17, 1988 i s r e v e r s e d . I n l i e u o f 
a l l p r i o r awards, c l a i m a n t i s awarded permanent t o t a l d i s a b i l i t y e f f e c t i v e June 
26, 1987. The employer i s a u t h o r i z e d t o o f f s e t any t e m p o r a r y o r permanent d i s 
a b i l i t y compensation p a i d t o c l a i m a n t a f t e r t h a t d a t e a g a i n s t h e r award o f 
permanent t o t a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
c l a i m a n t ' s i n c r e a s e d compensation, p r o v i d e d t h a t t h e t o t a l o f f e e s awarded by 
t h e R e f e r e e and t h e Board s h a l l n o t exceed $6,000. The Board approves a c l i e n t -
p a i d f e e , n o t t o exceed $556. 

J a n u a r y 9, 1990 C i t e as 42 Van N a t t a 47 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEPHANIE A. GEE, Claimant 

WCB Case No. 89-09625 
SECOND ORDER DENYING MOTION TO INTERVENE 
R o l l & Westmoreland, Cl a i m a n t A t t o r n e y s 

R o b e r t s , e t a l , Defense A t t o r n e y s 
David C. Force, A t t o r n e y 

Dr. B u t t l e r , c l a i m a n t ' s a t t e n d i n g c h i r o p r a c t o r , seeks r e c o n s i d e r a t i o n o f 
ou r December 13, 1989 i n t e r i m o r d e r which d e n i e d h i s r e q u e s t t o i n t e r v e n e as a 
p a r t y t o t h e s e p r o c e e d i n g s . I n a d d i t i o n t o r e i t e r a t i n g h i s p r i o r c o n t e n t i o n s , 
Dr. B u t t l e r seeks a f i n d i n g as t o whether he has an i n t e r e s t i n t h e outcome o f 
t h i s p r o c e e d i n g . 

Dr. B u t t l e r contends t h a t he has an i n t e r e s t i n t h e outcome o f t h e p r o 
c e e d i n g and s h o u l d be a l l o w e d t o i n t e r v e n e as a p a r t y . For purposes o f t h e 
Workers' Compensation A c t , " p a r t y " means a c l a i m a n t f o r compensation, t h e 
employer o f t h e i n j u r e d worker a t t h e t i m e o f i n j u r y and t h e i n s u r e r , i f any, o f 
such employer. ORS 656.005(19). I n a d d i t i o n , we have h e l d t h a t an a t t e n d i n g 
p h y s i c i a n i s n o t a p a r t y . See Karen K. Van Santen, 40 Van N a t t a 63 ( 1 9 8 8 ) . 

Dr. B u t t l e r argues t h a t t h e a p p l i c a b l e s t a t u t e i n t h i s i n s t a n c e i s ORS 
1 8 3 . 3 1 0 ( 6 ) ( c ) , w h i c h d e f i n e s a p a r t y as: 

"Any p e r s o n r e q u e s t i n g t o p a r t i c i p a t e b e f o r e t h e 
agency as a p a r t y o r i n a l i m i t e d p a r t y s t a t u s w h i c h 
t h e agency d e t e r m i n e s e i t h e r has an i n t e r e s t i n t h e 
outcome o f t h e agency's p r o c e e d i n g o r r e p r e s e n t s a 
p u b l i c i n t e r e s t i n such r e s u l t . The agency's d e t e r 
m i n a t i o n i s s u b j e c t t o r e v i e w i n t h e manner p r o v i d e d 
by ORS 183.482 a f t e r t h e agency has i s s u e d i t s f i n a l 
o r d e r i n t h e p r o c e e d i n g s . " ORS 1 8 3 . 3 1 0 ( 6 ) ( c ) 
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Dr. B u t t l e r argues t h a t , i n o r d e r t o deny h i s m o t i o n t o i n t e r v e n e , t h e Board i s 
r e q u i r e d t o make a f i n d i n g t h a t he i s n o t an i n t e r e s t e d p a r t y as d e f i n e d i n t h e 
s t a t u t e . 

We d i s a g r e e w i t h Dr. B u t t l e r ' s c o n t e n t i o n . I t i s a maxim o f a d m i n i s t r a t i v e 
law t h a t i n t h e absence o f evi d e n c e o f c o n t r a r y i n t e n t , a s p e c i f i c s t a t u t e con
t r o l s o v e r a g e n e r a l s t a t u t e . See, e.g. South Benton Educ. Ass'n v. Monroe Union 
H i g h School D i s t . No. 1. 83 Or App 425, r e v den 303 Or 331 ( 1 9 8 7 ) ; S k i n n e r v. 
Keel e y , 47 Or App 751 (1 9 8 0 ) . 

We c o n c l u d e t h a t t h e Workers' Compensation s t a t u t e d e f i n i n g a " p a r t y " f o r 
purposes o f p a r t i c i p a t i n g i n a p r o c e e d i n g , i s t h e more s p e c i f i c s t a t u t e and i t 
t h e r e f o r e p r e c l u d e s Dr. B u t t l e r from i n t e r v e n i n g i n t h i s m a t t e r . However, t h i s 
f i n d i n g does n o t cause us t o recede from our p r i o r c o n c l u s i o n t h a t t h e j u r i s d i c 
t i o n a l i s s u e w h i c h he seeks t o advance can be c o n s i d e r e d w i t h o u t h i s i n t e r v e n t i o n 
i n t o t h e s e p r o c e e d i n g s a t t h i s t i m e . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we c o n t i n u e t o deny t h e m o t i o n t o i n t e r 
vene. We r e t a i n j u r i s d i c t i o n over t h i s m a t t e r ; c o n s e q u e n t l y , t h i s o r d e r i s 
i n t e r i m and w i l l be i n c o r p o r a t e d i n t o our f i n a l , a p p e a l a b l e o r d e r . The p a r t i e s ' 
b r i e f i n g s c h e d u l e s h a l l be r e v i s e d as f o l l o w s . C l a i m a n t ' s a p p e l l a n t ' s b r i e f 
s h a l l be due 14 days f r o m t h e d a t e o f t h i s o r d e r . The employer's r e s p o n d e n t ' s 
b r i e f s h a l l be due 14 days f r o m t h e d a t e o f m a i l i n g o f c l a i m a n t ' s b r i e f . 
C l a i m a n t ' s r e p l y s h a l l be due 7 days from t h e d a t e o f m a i l i n g o f t h e employer's 
b r i e f . T h e r e a f t e r , t h i s case s h a l l be docketed f o r r e v i e w . 

I T I S SO ORDERED. 

January 9,1990 ; C i t e as 42 Van N a t t a 48 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL J . HOPKINSON, Claimant 

WCB Case No. 87-17743 
ORDER ON REVIEW 

B l a c k , Chapman & Webber, Cla i m a n t A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 
C a r l M. D a v i s , A s s i s t a n t A t t o r n e y G e n e r a l 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The n o n c o m p l y i n g employer r e q u e s t s r e v i e w o f Referee Brown's o r d e r d i s 
m i s s i n g i t s r e q u e s t f o r h e a r i n g f o r l a c k o f j u r i s d i c t i o n . On r e v i e w , t h e i s s u e s 
a r e j u r i s d i c t i o n and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

C l a i m a n t f i l e d a c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome on J u l y 1, 
1987 w i t h t h e employer, Sweet's General S t o r e . Because t h e employer was n o t i n 
s u r e d , t h e Department o f I n s u r a n c e and Finance i n v e s t i g a t e d . On August 7, 1987, 
t h e Department i s s u e d a N o t i c e o f Proposed and F i n a l Order d e c l a r i n g Sweet's t o 
be a n o n c o m p l y i n g employer from J u l y 1, 1986 t o J u l y 2 1 , 1987. By l e t t e r d a t e d 
August 6, 1987 and r e c e i v e d by t h e SAIF C o r p o r a t i o n on August 10, 1987, 
c l a i m a n t ' s c l a i m was r e f e r r e d t o SAIF f o r p r o c e s s i n g under ORS 656.054. 

On September 28, 1987, SAIF accepted t h e c l a i m f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome. SAIF n o t i f i e d t h e noncomplying employer o f t h e a c c e p t a n c e and 
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o f t h e employer's r i g h t t o c o n t e s t c o m p e n s a b i l i t y o f t h e c l a i m by r e q u e s t i n g a 
h e a r i n g . 

The employer r e q u e s t e d a h e a r i n g on November 18, 1987 t o c o n t e s t t h e 
acceptance "on t h e grounds t h a t c l a i m a n t d i d n o t s u s t a i n a compensable i n j u r y 
d u r i n g t h e c o u r s e and scope o f her employment . . .." 

A t h e a r i n g , c o u n s e l f o r t h e employer s t a t e d t h a t t h e employer sought t h e 
h e a r i n g t o e s t a b l i s h t h a t t h e c l a i m was n o t compensable. However, he a l s o 
s t a t e d t h a t t h e employer d i d n o t c o n t e s t c l a i m a n t ' s e n t i t l e m e n t t o b e n e f i t s p u r 
s u a n t t o SAIF's acceptance b u t o n l y sought t o p r o t e c t t h e employer i n t h e e v e n t 
r e c o v e r y s h o u l d be sought from t h e employer. ( T r . 2 - 7 ) . He s t a t e d t h a t t h e 
d i s p u t e i s : 

" u t t e r l y and t o t a l l y i r r e l e v a n t t o any i n t e r e s t s t h a t t h e c l a i m a n t has. 
She has her accepted c l a i m w i t h SAIF C o r p o r a t i o n . We d o n ' t d i s p u t e 
t h a t . We j u s t say SAIF C o r p o r a t i o n accepted and SAIF C o r p o r a t i o n s h o u l d 
pay w i t h o u t t h e r i g h t t o r e c o v e r from my c l i e n t . . .." 

The Referee d i s m i s s e d t h e r e q u e s t f o r h e a r i n g f o r l a c k o f j u r i s d i c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d t h e r e q u e s t f o r h e a r i n g on t h e grounds t h a t t h e em
p l o y e r sought t o l i t i g a t e an i s s u e which i s n o t a q u e s t i o n c o n c e r n i n g a c l a i m 
w i t h i n t h e meaning o f ORS 656.283(1) and 656.708(3). The employer, on r e v i e w , 
argues t h a t t h e H e a r i n g s D i v i s i o n has j u r i s d i c t i o n o f i t s d i s p u t e w i t h SAIF p u r 
s u a n t t o t h a t p o r t i o n o f ORS 656.708(3) w h i c h p r o v i d e s t h a t t h e d i v i s i o n ' s 
a u t h o r i t y e x t e n d s beyond m a t t e r s c o n c e r n i n g a c l a i m t o "such o t h e r h e a r i n g s and 
p r o c e e d i n g s as may be p r e s c r i b e d by law." The employer asks us t o r e a d ORS 
656.054 t o c r e a t e a r i g h t t o h e a r i n g , under ORS 65 6 . 7 0 8 ( 3 ) , on an a b s t r a c t 
q u e s t i o n o f c o m p e n s a b i l i t y . That i s , f o r t h e purpose n o t o f d e t e r m i n i n g 
c l a i m a n t ' s r i g h t t o compensation, b u t o f d e t e r m i n i n g t h e r i g h t o f t h e employer 
v i s - a - v i s SAIF i n a c i v i l p r o c e e d i n g t o r e c o v e r c o s t s f r o m t h e employer. We do 
n o t r e a d ORS 656.054 t o d i r e c t t h e Hearings D i v i s i o n t o conduct such a h e a r i n g . 

The employer's r i g h t t o c o n t e s t t h e c o m p e n s a b i l i t y o f t h e c l a i m a r i s e s 
under ORS 65 6 . 2 8 3 ( 1 ) , w h i c h p r o v i d e s t h a t any p a r t y may r e q u e s t a h e a r i n g on a 
m a t t e r c o n c e r n i n g a c l a i m . C l a r k v. L i n n , 98 Or App 393 ( 1 9 8 9 ) . The employer's 
r i g h t t o a h e a r i n g under t h i s p r o v i s i o n i s t h e r i g h t t o p u t i n i s s u e c l a i m a n t ' s 
e n t i t l e m e n t t o compensation. We, t h e r e f o r e , agree w i t h t h e R e f e r e e t h a t a r e 
q u e s t f o r h e a r i n g does n o t c o n s t i t u t e a m a t t e r c o n c e r n i n g a c l a i m , under ORS 
65 6 . 2 8 3 ( 1 ) , u n l e s s i t a f f e c t s c l a i m a n t ' s r i g h t t o compensation o r t h e amount 
t h e r e o f . Havden v. Workers' Compensation Department, 77 Or App 328 ( 1 9 8 6 ) . 

Moreover, ORS 656.054 does n o t c r e a t e an independent r i g h t t o a h e a r i n g 
r e g a r d i n g r e c o v e r y o f t h e c o s t s o f a c l a i m from t h e employer. A l t h o u g h t h e em
p l o y e r argues t h i s case as i f i t concerned t h e r i g h t o f SAIF t o r e c o v e r f r o m t h e 
employer, i t i s i n f a c t t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and Finance 
who i s r e s p o n s i b l e f o r t h e c o s t s o f c l a i m s processed by SAIF, and i t i s t h e 
D i r e c t o r who r e c o v e r s c o s t s from t h e employer. OAR 436-80-070. ORS 656.054(3) 
p r o v i d e s t h a t t h e c o s t s o f a c l a i m f i l e d by a worker employed by a noncomplying 
employer, and processed by SAIF on r e f e r r a l f rom t h e D i r e c t o r , s h a l l be r e c o v 
e r e d by t h e D i r e c t o r from t h e noncomplying employer i n a c i v i l p r o c e e d i n g . The 
s t a t u t e appears t o equate what i s r e c o v e r a b l e from t h e employer w i t h what SAIF 
p a i d o u t i n a compensable c l a i m . T h e r e f o r e , as l o n g as t h e c l a i m r emains com
p e n s a b l e as between SAIF and t h e worker, t h e employer remains l i a b l e f o r t h e 
c o s t . The employer, t h e n , must p r o t e c t h i s pocketbook by a c t i n g t o r e l i e v e SAIF 
o f t h e d u t y t o pay by r e q u e s t i n g a h e a r i n g r e g a r d i n g c o m p e n s a b i l i t y under ORS 
656.283. The employer cannot e s t a b l i s h t h a t t h e c l a i m was n o t compensable as an 
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a b s t r a c t p r o p o s i t i o n , so as t o s t r i p t h e D i r e c t o r o f t h e a u t h o r i t y t o r e c o v e r 
c l a i m c o s t s , w h i l e l e a v i n g t h e D i r e c t o r t o re i m b u r s e SAIF f o r t h o s e c o s t s . 

Even i f we d i d n o t c o n s t r u e ORS 656.054 t o r e q u i r e t h e D i r e c t o r t o r e c o v e r 
a i l o f SAIF's c l a i m c o s t s w i t h o u t r e g a r d t o c o m p e n s a b i l i t y i n t h e a b s t r a c t , we 
would s t i l l a f f i r m t h e Referee's d e c i s i o n . The p r o v i s i o n does n o t d i r e c t t h e 
He a r i n g s D i v i s i o n t o conduct h e a r i n g s r e l a t e d t o t h e r i g h t t o r e c o v e r c o s t s f r o m 
t h e e mployer. R a t h e r , i t c o n t e m p l a t e s t h a t t h e r e c o v e r y a c t i o n s h a l l be under
t a k e n i n a c i v i l p r o c e e d i n g i n a c o u r t o f law. Only i s s u e s o f noncompliance, 
a s s o c i a t e d c i v i l p e n a l t i e s and m a t t e r s c o n c e r n i n g a c l a i m a r e l i t i g a t e d 
i n i t i a l l y b e f o r e t h e He a r i n g s D i v i s i o n . Compare ORS 656.054(3) w i t h ORS 
656.740(3) and ( 4 ) . 

A c c o r d i n g l y , we con c l u d e t h a t n o t h i n g i n t h e law a u t h o r i z e s t h e H e a r i n g s 
D i v i s i o n t o conduct h e a r i n g s c o n c e r n i n g t h e d i s p u t e t h e employer w i s h e s us t o 
d e c i d e . For t h a t r e a s o n , t h e Referee c o r r e c t l y d i s m i s s e d t h e r e q u e s t f o r 
h e a r i n g f o r l a c k o f j u r i s d i c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 28, 1988 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
STEPHEN J . JACOBS, Claimant 

WCB Case No. TP-89038 
THIRD PARTY DISTRIBUTION ORDER 

Joanne Reisman, Claimant A t t o r n e y 
James E. G r i f f i n , A s s i s t a n t A t t o r n e y General 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board 
f o r r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f 
proceeds f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 656.593( 3 ) . S p e c i f i c a l l y , t h e 
d i s p u t e p e r t a i n s t o SAIF's c o n t e n t i o n t h a t i t i s e n t i t l e d t o r e c o v e r an a d d i 
t i o n a l $115 f r o m t h e s e t t l e m e n t proceeds as reimbursement f o r l e g a l expenses ad
vanced t o c l a i m a n t . We conclu d e t h a t SAIF i s e n t i t l e d t o be r e i m b u r s e d f o r t h e 
a f o r e m e n t i o n e d advanced expenses. 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y f o r w h i c h SAIF p r o v i d e d 
b e n e f i t s . He a l s o engaged l e g a l c o u n s e l t o e x p l o r e t h e p o s s i b i l i t y o f b r i n g i n g 
s u i t f o r h i s compensable i n j u r y a g a i n s t a t h i r d p a r t y . 

I n May 1988 c l a i m a n t ' s c o u n s e l , Ms. Reisman, a d v i s e d Ms. B l a i r , a 
t h i r d p a r t y c l a i m s examiner f o r SAIF, t h a t a c o m p l a i n t had been p r e p a r e d w h i c h 
sought damages f r o m t h e t h i r d p a r t y . B l a i r was f u r t h e r t o l d t h a t t h e c o m p l a i n t 
c o u l d n o t be f i l e d because c l a i m a n t l a c k e d t h e funds f o r f i l i n g and s e r v i c e 
f e e s . R e q u e s t i n g t h a t t h e necessary c o s t s t o s a t i s f y such f e e s be advanced, 
Reisman a s s u r e d B l a i r t h a t t h e expenses would be added t o SAIF's " s u b r o g a t i o n 
i n t e r e s t s . " 

I n June 1988 B l a i r responded t h a t SAIF d i d n o t w i s h t o advance 
c o s t s . N o t i n g t h a t t h e s t a t u t e o f l i m i t a t i o n s would soon r u n on c l a i m a n t ' s 
cause o f a c t i o n , B l a i r r e q u e s t e d t h a t Reisman n o t i f y SAIF i m m e d i a t e l y i f 
c l a i m a n t d i d n o t choose t o pursue s e t t l e m e n t o f t h e t h i r d p a r t y a c t i o n . 
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S h o r t l y t h e r e a f t e r , Reisman c o n t a c t e d B l a i r ' s s u p e r v i s o r , a g a i n 
s e e k i n g t h e advancement o f c o s t s . Over B l a i r ' s o b j e c t i o n s , t h e s u p e r v i s o r 
a greed t o p r o v i d e t h e advance. 

I n September 1988 B l a i r n o t i f i e d Reisman t h a t SAIF would c o n t r i b u t e 
a maximum o f $120 t o w a r d c l a i m a n t ' s l e g a l c o s t s . I n r e t u r n f o r t h e advancement, 
B l a i r s t a t e d t h a t : 

" I t i s u n d e r s t o o d t h a t s h o u l d a r e c o v e r y be made 
t h a t SAIF w i l l be r e i m b u r s e d i t s c o n t r i b u t i o n a t t h e 
same l e v e l i n t h e s t a t u t o r y d i s t r i b u t i o n as a l l 
o t h e r l e g a l c o s t s a r e p a i d . " 

T h e r e a f t e r , Reisman p r o v i d e d r e c e i p t s f o r f i l i n g and s e r v i c e f e e s 
t o t a l l i n g $115. Reisman assured B l a i r t h a t SAIF would be " r e i m b u r s e d f o r t h e s e 
c o s t s o u t o f any s e t t l e m e n t reached." 

I n J u l y 1989 Reisman c o n t a c t e d B l a i r by t e l e p h o n e . A l t h o u g h a 
s i g n i f i c a n t judgment was a n t i c i p a t e d i f a t r i a l ensued, Reisman a d v i s e d t h a t 
t h e r e was o n l y $5,000 o f i n s u r a n c e coverage. Because t h e t h i r d p a r t y was o t h e r 
w i s e w i t h o u t a s s e t s , Reisman suggested t h a t r e c o v e r y o f any judgment beyond t h e 
i n s u r a n c e coverage would be u n l i k e l y . 

C o n c l u d i n g t h a t c l a i m a n t ' s a t t o r n e y f e e f r o m a judgment e x c e e d i n g 
$5,000 under such c i r c u m s t a n c e s would l i k e l y consume SAIF's sh a r e o f t h e 
r e c o v e r a b l e p o r t i o n o f t h e r e c o v e r y , Reisman recommended t h a t SAIF approve a 
$5,000 s e t t l e m e n t . The s e t t l e m e n t was approved. 

I n August 1989 Reisman f o r w a r d e d t o B l a i r $1,062.22, r e p r e s e n t i n g 
" f u l l payment" o f i t s share o f t h e s e t t l e m e n t proceeds. I n so d o i n g , Reisman 
n o t e d t h a t "you agreed t o assume t h e $115 i n l i t i g a t i o n c o s t s expended by 
[ c l a i m a n t ] i n v i e w o f t h e f a c t t h a t we s e t t l e d f o r t h e i n s u r a n c e l i m i t s i n s t e a d 
o f p u r s u i n g more c o s t l y l i t i g a t i o n . " 

S h o r t l y t h e r e a f t e r , B l a i r responded t o Reisman's l e t t e r . I n s i s t i n g 
t h a t she had never agreed t o waive reimbursement f o r t h e advanced l e g a l c o s t s , 
B l a i r sought r e c o v e r y o f t h e $115. 

FINDINGS OF ULTIMATE FACT 

Reimbursement o f t h e $115 i n advanced l e g a l c o s t s t o SAIF i s a " j u s t 
and p r o p e r " d i s t r i b u t i o n o f t h e t h i r d p a r t y s e t t l e m e n t p roceeds. 

CONCLUSIONS OF LAW 

I f a w orker s e t t l e s a t h i r d p a r t y c l a i m w i t h p a y i n g agency a p p r o v a l , 
t h e agency i s a u t h o r i z e d t o accept as i t s share o f t h e proceeds "an amount which 
i s j u s t and p r o p e r , " p r o v i d e d t h e worker r e c e i v e s a t l e a s t t h e amount t o w h i c h 
he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; E s t a t e o f Troy 
Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any c o n f l i c t as t o what may be 
a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Board. ORS 
6 5 6 . 5 9 3 ( 3 ) . 

When an agency r e p r e s e n t s t h e amount o f i t s c l a i m e d l i e n t o a 
w o r k e r , knowing t h a t t h e worker i s i n t h e process o f n e g o t i a t i n g a t h i r d p a r t y 
s e t t l e m e n t , t h e agency may n o t c l a i m as i t s " j u s t and p r o p e r " s h a r e o f t h e 
s e t t l e m e n t any more t h a n t h e o r i g i n a l l y a s s e r t e d l i e n , even i f t h e t o t a l amount 
c l a i m e d i s n o t i n excess o f t h e l i e n a u t h o r i z e d by ORS 656.593(1) and ( 2 ) . 
E s t a t e o f T r o y Vance v. W i l l i a m s , supra, a t page 621. When e i t h e r a w o r k e r o r 
an agency makes a r e p r e s e n t a t i o n t o t h e o t h e r w h i c h c o u l d a f f e c t t h e o t h e r ' s 
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p o s i t i o n on t h e amount o f t h e s e t t l e m e n t , t h e o t h e r i s e n t i t l e d t o r e l y on t h a t 
r e p r e s e n t a t i o n . I d . a t page 620. 

Here, c l a i m a n t contends t h a t B l a i r , on b e h a l f o f SAIF, r e p r e s e n t e d 
t h a t reimbursement o f t h e $115 i n advanced c o s t s would be waiv e d . I n s u p p o r t o f 
t h i s c o n t e n t i o n , c l a i m a n t r e l i e s on an a f f i d a v i t f r o m her c o u n s e l , Reisman, who 
d e s c r i b e s her r e c o l l e c t i o n o f her J u l y 1989 c o n v e r s a t i o n w i t h B l a i r . Reisman 
a l s o i n c l u d e s her n o t e s o f t h a t c o n v e r s a t i o n . Reisman s t a t e s t h a t B l a i r a greed 
t o w a i v e t h e $115 reimbursement i n r e t u r n f o r c l a i m a n t ' s agreement t o abs o r b a 
$130 d e p o s i t i o n b i l l . 

I n r e s ponse, B l a i r a l s o t e s t i f i e d by means o f a f f i d a v i t . B l a i r i n 
s i s t s t h a t she n e i t h e r d i s c u s s e d nor agreed t o t h e w a i v e r o f t h e $115 i n l e g a l 
c o s t r e i m b u r s e m e n t . B l a i r has a " v e r y c l e a r memory" o f her c o n v e r s a t i o n w i t h 
Reisman because she had p r e v i o u s l y r e f u s e d t o p r o v i d e advanced c o s t s t o c l a i m a n t 
on two o c c a s i o n s . That advancement was e v e n t u a l l y o b t a i n e d , a t B l a i r ' s o b j e c 
t i o n , a f t e r Reisman "went over [ B l a i r ' s ] head" t o a SAIF s u p e r v i s o r . F i n a l l y , 
B l a i r a s s e r t e d t h a t she had no a u t h o r i t y t o waive r e c o v e r y o f t h i r d p a r t y l i e n s 
w i t h o u t s u p e r v i s o r a p p r o v a l . 

We a r e n o t persuaded t h a t SAIF agreed t o waive i t s r e c o v e r y o f t h e 
$115 i n advanced l e g a l c o s t s . I n r e a c h i n g t h i s c o n c l u s i o n , we a r e p a r t i c u l a r l y 
persuaded by B l a i r ' s p e r s o n a l i n t e r e s t i n t h e m a t t e r as w e l l as h e r r e p r e s e n t a 
t i o n t h a t she l a c k e d t h e a u t h o r i t y t o waive such a reimbursement w i t h o u t s uper
v i s o r a p p r o v a l . T h i s r e p r e s e n t a t i o n o f l i m i t e d a u t h o r i t y i s s u p p o r t e d by 
Reisman's p r e v i o u s d e a l i n g s w i t h B l a i r r e g a r d i n g t h e advancement o f c o s t s f o r 
c l a i m a n t ' s f i l i n g and s e r v i c e f e e s . We no t e t h a t t h e a u t h o r i z a t i o n f o r such an 
advancement o n l y m a t e r i a l i z e d a f t e r Reisman had c o n t a c t e d B l a i r ' s s u p e r i o r . 

B l a i r ' s r e p r e s e n t a t i o n i s f u r t h e r s u p p o r t e d by a r e v i e w o f t h e 
w r i t t e n c o r r e s p o n d e n c e between her and Reisman. Throughout t h e i r n e g o t i a t i o n s 
l e a d i n g t o t h e f i l i n g o f c l a i m a n t ' s c o m p l a i n t and, e v e n t u a l l y , t h e a p p r o v a l o f 
t h e t h i r d p a r t y s e t t l e m e n t , t h e i r correspondence c o n s i s t e n t l y c o n f i r m e d t h e 
e x i s t e n c e o f SAIF's l i e n f o r t h e advanced c o s t s and c l a i m a n t ' s c o n c e s s i o n t h a t 
i t w o u l d be honored. 

The f i r s t i n d i c a t i o n t h a t SAIF would n o t r e c o v e r i t s advanced l e g a l 
c o s t s appeared i n Reisman's August 1989 l e t t e r c o n f i r m i n g t h e t h i r d p a r t y 
s e t t l e m e n t . T h i s correspondence was preceded by Reisman's n o t e s , w h i c h suggest 
t h a t B l a i r agreed t o waive r e c o v e r y o f t h e advanced c o s t s i n r e t u r n f o r 
c l a i m a n t ' s agreement t o pay f o r a $130 d e p o s i t i o n b i l l . W h i l e t h a t may have 
been Reisman's u n d e r s t a n d i n g , we f i n d t h i s evidence u n p e r s u a s i v e f o r s e v e r a l 
r e a s o n s . 

To b e g i n , d e s p i t e i t s p r i o r arrangement t o p r o v i d e advanced c o s t s , 
SAIF was under no o b l i g a t i o n t o pay f o r t h e d e p o s i t i o n i n any e v e n t . S i n c e t h e 
d e p o s i t i o n b i l l was a l i t i g a t i o n expense, c l a i m a n t was s t a t u t o r i l y e n t i t l e d t o 
r e c o v e r t h e c o s t b e f o r e a p p l i c a t i o n o f SAIF's l i e n . See ORS 6 5 6 . 5 9 3 ( 3 ) ; 
6 5 6 . 5 9 3 ( 1 ) ( a ) . Moreover, because t h e s e t t l e m e n t t o t a l l e d $5,000 and t h e c o s t s 
i n v o l v e d i n t h e t h i r d p a r t y case were m i n i m a l ($115 and $130), a r e c o v e r y o f 
SAIF's e n t i r e l i e n ($1,177.22), f o l l o w i n g d i s t r i b u t i o n s f o r c l a i m a n t ' s a t t o r n e y 
f e e s and s t a t u t o r y s h a r e , would appear t o be assured. 

Thus, t h e reason f o r SAIF t o accede t o such an o f f e r i s n o t r e a d i l y 
a p p a r e n t . F i n a l l y , c o n s i d e r i n g t h a t t h e p a r t i e s ' r e s p e c t i v e r e c o l l e c t i o n s o f 
t h e i r c o n v e r s a t i o n a r e so d i a m e t r i c a l l y opposed, we do n o t f i n d i t p a r t i c u l a r l y 
n o t e w o r t h y t h a t one p a r t y ' s n o t e s c o n c e r n i n g t h e c o n v e r s a t i o n w o u ld c o r r e s p o n d 
w i t h t h a t p a r t y ' s r e c o l l e c t i o n o f e v e n t s . 

A c c o r d i n g l y , we h o l d t h a t SAIF i s e n t i t l e d t o an a d d i t i o n a l $115 
f r o m t h e r e m a i n i n g b a l a n c e o f proceeds from t h e t h i r d p a r t y s e t t l e m e n t . Conse
q u e n t l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s b u r s e $115 fr o m t h e s e t t l e m e n t 
proceeds as a " j u s t and p r o p e r " d i s t r i b u t i o n . See ORS 6 5 6 . 5 9 3 ( 3 ) ; 
6 5 6 . 5 9 3 ( 1 ) ( a ) . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JERRY E. JAMES, Claimant 
WCB Case No. 88-01452 

ORDER ON REVIEW 
Robert J. G u a r r a s i , C l a i m a n t A t t o r n e y 

R o b e r t s , e t a l , Defense A t t o r n e y s 
Coons & Cole, A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r t h a t : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r acupunc
t u r e t r e a t m e n t s ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an 
a l l e g e d u n t i m e l y d e n i a l . The employer c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h e 
Re f e r e e e r r e d i n awardin g a c a r r i e r - p a i d f e e f o r p r e v a i l i n g a g a i n s t a p o r t i o n o f 
t h e a f o r e m e n t i o n e d d e n i a l . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s , p e n a l 
t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s . " 

ULTIMATE FINDINGS OF FACT 

The employer's d e n i a l i s s u e d more t h a n 60 days a f t e r c l a i m a n t ' s c o u n s e l 
asked t h e employer t o respond t o c l a i m a n t ' s p h y s i c i a n ' s r e p o r t s u p p o r t i n g t h e 
need f o r a c u p u n c t u r e t r e a t m e n t s . A t t h e t i m e o f t h e d e n i a l , t h e r e was no com
p e n s a t i o n t h e n due. The employer d i d n o t u n r e a s o n a b l y r e s i s t t h e payment o f 
compensation. C l a i m a n t d i d n o t f i n a l l y p r e v a i l i n a h e a r i n g f r o m a d e n i a l o f 
compensation. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h o s e p o r t i o n s o f t h e Referee's " O p i n i o n " w h i c h p e r t a i n 
t o c l a i m a n t ' s l a c k o f c r e d i b i l i t y and t h e d e n i a l o f a c u p u n c t u r e t r e a t m e n t . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e d i d n o t c o n s i d e r Dr. Lee's l e t t e r o f December 5, 1987 t o be a 
c l a i m , r e a s o n i n g t h a t t h e l e t t e r o n l y r e i t e r a t e d t h e same p o s i t i o n t h a t Dr. Lee 
had e x p r e s s e d i n June o f 1987. The Referee concluded t h a t t h i s i s s u e had been 
r e s o l v e d by t h e S t i p u l a t i o n and Order o f October 12, 1987 and t h a t t h e employer 
was e n t i t l e d t o r e l y on t h e agreement. We d i s a g r e e w i t h t h e R e f e r e e ' s a n a l y s i s , 
b u t agree t h a t no p e n a l t i e s o r a t t o r n e y f e e s a r e a s s e s s a b l e . 

C i t i n g ORS 656.273(3), c l a i m a n t contends t h a t t h e R e f e r e e e r r e d i n f i n d i n g 
t h a t n e i t h e r Dr. Lee's December 5, 1987 l e t t e r (Ex 65) nor c l a i m a n t ' s a t t o r n e y ' s 
December 29, 1987 l e t t e r was a c l a i m . C l a i m a n t a s s e r t s t h a t p e n a l t i e s and an 
a s s o c i a t e d f e e s h o u l d be assessed f o r a l a t e d e n i a l . A " c l a i m " i s "a w r i t t e n 
r e q u e s t f o r compensation f r o m a s u b j e c t worker o r someone on t h e w o r k e r s ' be
h a l f , o r any compensable i n j u r y o f which a s u b j e c t employer has n o t i c e o r know
l e d g e . " ORS 656.006. 

We agree t h a t Dr. Lee's l e t t e r i t s e l f , o r i n c o n j u n c t i o n w i t h c l a i m a n t ' s 
c o u n s e l ' s l e t t e r , c o n s t i t u t e s a " c l a i m . " However, c o n s i d e r i n g t h e p a r t i e s ' 
O c tober 1987 s t i p u l a t i o n , w h i c h s t a t e d t h a t t h e employer was n o t r e s p o n s i b l e f o r 
Dr. Lee's a c u p u n c t u r e t r e a t m e n t s , we do n o t f i n d t h e employer's conduct 
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un r e a s o n a b l e , p a r t i c u l a r l y when i t i s s u e d i t s d e n i a l w i t h i n 30 days o f r e c e i v i n g 
Dr. Lee's b i l l f o r s e r v i c e s . Moreover, even assuming t h a t t h e " c l a i m " was made, 
t h e d e n i a l was u n t i m e l y , and t h e employer's conduct was u n r e a s o n a b l e , no amount 
o f compensation was owed t o c l a i m a n t a t t h e t i m e o f t h e employer's d e n i a l . 
C o n s e q u e n t l y , t h e r e was no amount "th e n due" upon whi c h t o assess t h e p e n a l t y . 
E l l i s v M c C a l l I n s u l a t i o n , 308 Or 74 (1 9 8 9 ) . 

R e g a r d i n g a t t o r n e y f e e s , t h e b a s i s f o r an award o f a t t o r n e y f e e s , u n l i k e 
t h e b a s i s f o r an award o f a p e n a l t y i s n o t hi n g e d t o "amounts t h e n due." 
I n s t e a d , ORS 656.262(10) p r o v i d e s t h a t a t t o r n e y f e e s a r e t o be assessed under 
ORS 656.382. ORS 656.382, i n t u r n , i s keyed t o u n r e a s o n a b l y r e s i s t i n g t h e pay
ment o f compensation. L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . Here, t h e em
p l o y e r d i d n o t u n r e a s o n a b l y r e s i s t t h e payment o f compensation where t h e p a r t i e s 
had p r e v i o u s l y s t i p u l a t e d t h a t c l a i m a n t was not a u t h o r i z e d any a c u p u n c t u r e 
t r e a t m e n t s and t h e c u r r e n t c l a i m i s n o t compensable. 

ASSESSED ATTORNEY FEE 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y a $1000 assessed f e e f o r p r e v a i l 
i n g on t h e i s s u e o f Dr. Lee's t r e a t m e n t . The Referee reasoned t h a t t h e i n s u r e r 
had d e n i e d a l l t r e a t m e n t p r o v i d e d by Dr. Lee. We d i s a g r e e . 

Taken i n i t s e n t i r e t y , t h e d e n i a l d i d n o t a t t e m p t t o deny a l l t r e a t m e n t 
p r o v i d e d by Dr. Lee. Rat h e r , as one o f t h r e e bases f o r d e n i a l o f c l a i m a n t ' s 
a c u p u n c t u r e t r e a t m e n t s , t h e employer contended t h a t Dr. Lee was c l a i m a n t ' s s i x t h 
t r e a t i n g p h y s i c i a n . The Referee c o r r e c t l y concluded t h a t , because t h e employer 
had n o t c o m p l i e d w i t h OAR 4 3 6 - 1 0 - 0 6 0 ( 4 ) ( a ) , t h e " s i x t h t r e a t i n g p h y s i c i a n " 
ground was n o t v a l i d . Y e t , a c a r r i e r - p a i d f e e i s a p p r o p r i a t e o n l y where c o u n s e l 
has caused a d e n i a l t o be o v e r t u r n e d and has o b t a i n e d compensation f o r h i s 
c l i e n t . ORS 65 6 . 3 8 6 ( 1 ) . 

I n t h e i n s t a n t case, o n l y one " b a s i s " o f d e n i a l , t h a t Dr.\Lee was t h e 
" s i x t h p h y s i c i a n " , has been r e j e c t e d , n o t t h e d e n i a l i t s e l f . The Re f e r e e ' s 
award o f a c a r r i e r - p a i d f e e i s r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 11, 1988, i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The Refere e ' s award o f an assessed f e e t o c l a i m a n t ' s c o u n s e l i s r e 
v e r s e d . The re m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , 
p a y a b l e f r o m t h e employer t o i t s c o u n s e l , i s approved, n o t t o exceed $1,147.50. 

January 9, 1990 C i t e as 42 Van N a t t a 54 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GLORIA SERNA, Claimant 
WCB Case No. 85-11974 

ORDER ON RECONSIDERATION 
M y r i c k , e t a l , C laimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r O c t o b e r 10, 
1989, Order on Review. On November 2, 1989, we abated our o r d e r t o c o n s i d e r t h e 
employer's r e q u e s t . A f t e r d o i n g so, we i s s u e t h e f o l l o w i n g Order on 
R e c o n s i d e r a t i o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee B l e v i n s ' o r d e r t h a t : 
(1) u p h e l d t h e employer's June 25, 1986, m e d i c a l s e r v i c e s d e n i a l ; ( 2 ) u p h e l d t h e 
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e mployer's F e b r u a r y 18, 1987, a g g r a v a t i o n d e n i a l ; and (3) d e c l i n e d t o award 
a d d i t i o n a l u nscheduled permanent d i s a b i l i t y f o r her back c o n d i t i o n , beyond a 
D e t e r m i n a t i o n Order t h a t had awarded 15 p e r c e n t (48 d e g r e e s ) . The employer 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e i t s 
November 22, 1985, d e n i a l , which d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h i 
a t r i c c o n d i t i o n and a l l o f her t h e n c u r r e n t m e d i c a l s e r v i c e s , save f o r p s y c h i 
a t r i c s e r v i c e s f r o m Drs. K i r k p a t r i c k and N i t z b e r g t h a t i t had p r e v i o u s l y agreed 
t o pay. On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y , m e d i c a l s e r v i c e s , aggrava
t i o n , and e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 29 a t t h e h e a r i n g , s u s t a i n e d a compensable mid-and-low back 
s t r a i n i n October, 1984, w h i l e employed as a f o o d s e r v i c e w o r k e r . She was 
t r e a t e d c o n s e r v a t i v e l y by Dr. Samuel, a c h i r o p r a c t o r . S e v e r a l o t h e r m e d i c a l ex
p e r t s examined c l a i m a n t o v e r t h e n e x t few months. D i a g n o s t i c s t u d i e s r e v e a l e d 
no o b j e c t i v e p a t h o l o g y . Consequently, i n June, 1985, she was r e f e r r e d t o t h e 
S o u t h e r n Oregon P a i n Center f o r e v a l u a t i o n and t r e a t m e n t . She s u c c e s s f u l l y com
p l e t e d a three-week program a t t h e Center. 

I n August, 1985, c l a i m a n t was examined by Dr. H o w e l l , an o s t e o p a t h . 
S h o r t l y t h e r e a f t e r , she was examined j o i n t l y by t h e O r t h o p a e d i c C o n s u l t a n t s and 
Dr. P a r v a r e s h , a p s y c h i a t r i s t . On September 13, 1985, her c l a i m was c l o s e d by a 
D e t e r m i n a t i o n Order, w h i c h awarded a p e r i o d o f t e m p o r a r y d i s a b i l i t y and 15 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y . That same day, she was examined by Dr. 
K i r k p a t r i c k , a p s y c h i a t r i s t . On September 16, 1985, Samuel c o m p l e t e d a P h y s i c a l 
C a p a c i t i e s A n a l y s i s . A p p a r e n t l y due t o t h e September, 1985, r e p o r t s f r o m 
K i r k p a t r i c k and Samuel, t h e E v a l u a t i o n D i v i s i o n i s s u e d a n o t h e r D e t e r m i n a t i o n 
Order on October 11 , 1985, w h i c h a f f i r m e d t h e e a r l i e r D e t e r m i n a t i o n Order. A 
few days l a t e r , c l a i m a n t was examined by Dr. Hennings, a p s y c h o l o g i s t . 

The employer i s s u e d a p a r t i a l d e n i a l i n November, 1985, w h i c h d e n i e d t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n and her t h e n c u r r e n t m e d i c a l 
s e r v i c e s . 

I n F e b r u a r y , 1986, c l a i m a n t was i n v o l v e d i n a non-work r e l a t e d a u t o m o b i l e 
a c c i d e n t . The a c c i d e n t r e s u l t e d i n i n j u r i e s t o her e n t i r e back, as w e l l as her 
l e f t upper e x t r e m i t y . She sought immediate t r e a t m e n t f r o m Samuel f o r t h o s e 
i n j u r i e s . 

The employer i s s u e d a second p a r t i a l d e n i a l i n June, 1986, w h i c h d e n i e d 
c l a i m a n t ' s c u r r e n t m e d i c a l s e r v i c e s . 

C l a i m a n t was examined by Dr. G a r c i a , M.D., i n September, 1986. I n a 
l e t t e r , d a t e d September 9, 1986, G a r c i a i n d i c a t e d t h a t c l a i m a n t ' s c l a i m s h o u l d 
be reopened. The employer r e c e i v e d G a r c i a ' s l e t t e r on October 7, 1986, and com
menced t h e payment o f t e m p o r a r y d i s a b i l i t y compensation. Ex. 112. I n F e b r u a r y , 
1987, t h e employer i s s u e d a f o r m a l a g g r a v a t i o n d e n i a l . 

C l a i m a n t has n o t r e t u r n e d t o work s i n c e t h e i n j u r y o f O c t o b e r , 1984. 
Samuel r e l e a s e d her t o l i g h t work as a p l a y g r o u n d a i d e i n August, 1985, b u t she 
d e c l i n e d t o pursue t h a t p o s i t i o n . She a l s o d e c l i n e d v o c a t i o n a l s e r v i c e s . Ex. 
7 7 - 1 . As a r e s u l t , t h o s e s e r v i c e s were t e r m i n a t e d . C l a i m a n t i s e d u c a t e d 
t h r o u g h t h e e l e v e n t h grade. Her employment e x p e r i e n c e i n c l u d e s work as a c a f e 
t e r i a w o r k e r , s a l e s c l e r k , d e n t a l l a b a s s i s t a n t , and w a i t r e s s . 

C l a i m a n t s u f f e r e d a p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r . As a m a t e r i a l r e 
s u l t o f t h e compensable October, 1984, i n j u r y , c l a i m a n t s u f f e r e d i n c r e a s e d psy 
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c h i a t r i c symptoms. Those symptoms r e q u i r e d m e d i c a l s e r v i c e s i n t h e f o r m o f psy
c h i a t r i c e v a l u a t i o n and t r e a t m e n t . 

The compensable i n j u r y o f October, 1984, was a m a t e r i a l c o n t r i b u t i n g cause 
o f h e r need f o r m e d i c a l s e r v i c e s — f o r b o t h her p s y c h i a t r i c and back c o n d i t i o n s 
— a t t h e t i m e o f t h e i n s u r e r ' s November, 1985, d e n i a l . 

The motor v e h i c l e a c c i d e n t was a su p e r s e d i n g cause, w h i c h b r o k e t h e 
m a t e r i a l c a u s a l c o n n e c t i o n between t h e October, 1984, i n j u r y and c l a i m a n t ' s need 
f o r m e d i c a l s e r v i c e s f o r her back c o n d i t i o n . 

C l a i m a n t does n o t have a permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e 
October, 1984, i n j u r y , i n excess o f t h e 15 p e r c e n t p r e v i o u s l y awarded by D e t e r 
m i n a t i o n Order. 

CONCLUSIONS OF LAW 

1. November 22, 1985, D e n i a l 

a. C o m p e n s a b i l i t y o f P s y c h i a t r i c C o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had proven t h e c o m p e n s a b i l i t y o f her 
p s y c h i a t r i c c o n d i t i o n and need f o r t h e n c u r r e n t m e d i c a l s e r v i c e s . He, t h e r e 
f o r e , s e t a s i d e t h e employer's p s y c h i a t r i c and m e d i c a l s e r v i c e s d e n i a l o f 
November, 1985. We agree and comment as f o l l o w s . 

C l a i m a n t must p r o v e t h a t t h e compensable October, 1984, back i n j u r y was a 
m a t e r i a l c o n t r i b u t i n g cause o f her e x i s t i n g p s y c h i a t r i c c o n d i t i o n . Jeld-Wen, 
I n c . v. Page, 73 Or App 136 (1 9 8 5 ) ; H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254 
(1 9 8 3 ) . We f i n d t h a t t h i s c o m p e n s a b i l i t y i s s u e p r e s e n t s a complex m e d i c a l 
c a u s a t i o n q u e s t i o n . See U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) . 
C o n s e q u e n t l y , a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h i s i s s u e i s l a r g e l y 
r e s o l v e d by t h e w e i g h t o f e x p e r t m e d i c a l o p i n i o n . When t h e m e d i c a l o p i n i o n s a r e 
d i v i d e d , as h e r e , we must choose t h e c o r r e c t m e d i c a l h y p o t h e s i s . McClendon v. 
Nabisco Brands, I n c . , 77 Or App 412, 417 (19 8 6 ) . 

Here, H o w e l l r e p o r t e d i n August, 1985, t h a t c l a i m a n t s u f f e r e d f r o m a 
ps y c h o g e n i c p a i n d i s o r d e r . A c c o r d i n g t o H o w e l l , t h a t d i s o r d e r was "non-work r e 
l a t e d . " P a r v a r e s h e s s e n t i a l l y c o n c u r r e d w i t h H o w e l l , c o n c l u d i n g t h a t c l a i m a n t ' s 
p s y c h i a t r i c d i s o r d e r " p r e d a t e d " and was, t h e r e f o r e , " i n d e p e n d e n t " o f h e r 
Oct o b e r , 1984, i n j u r y . 

I n c o n t r a s t t o t h e o p i n i o n s o f Howell and Pa r v a r e s h , a r e t h o s e o f 
K i r k p a t r i c k and Hennings. K i r k p a t r i c k examined c l a i m a n t i n September, 1985, and 
co n c l u d e d t h a t h er p s y c h i a t r i c c o n d i t i o n had been " a g g r a v a t e d " by t h e O c t o b e r , 
1984, i n j u r y . Hennings, who had examined c l a i m a n t on t h r e e o c c a s i o n s , r e a c h e d a 
s i m i l a r c o n c l u s i o n . A c c o r d i n g l y , Hennings o p i n e d : 

" F o l l o w i n g [ c l a i m a n t ' s ] a c c i d e n t a l i n j u r y , she 
c l e a r l y d i d p r e s e n t w i t h symptoms o f a d j u s t m e n t d i s 
o r d e r r e l a t e d t o her i n j u r y , y e t one month f o l l o w i n g 
P a i n Center t r e a t m e n t t h e r e was s i g n i f i c a n t i mprove
ment i n t h i s p s y c h i a t r i c c o n d i t i o n . * * * The 
c o m p l a i n t s would appear r e l a t e d t o her a c c i d e n t a l 
i n j u r y . Her c o n t i n u e d s o m a t i z a t i o n and e x c e s s i v e 
p a i n b e h a v i o r would appear t o suggest t h a t her a c c i 
d e n t a l i n j u r y was exa c e r b a t e d and made m a t e r i a l l y 
worse an u n d e r l y i n g p e r s o n a l i t y d i s p o s i t i o n t o w a r d s 
s o m a t i z a t i o n o f a n x i e t y . " 
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We a r e persuaded by t h e c o l l e c t i v e o p i n i o n s o f Hennings and K i r k p a t r i c k . 
F i r s t , b o t h Hennings and K i r k p a t r i c k examined c l a i m a n t on s e v e r a l o c c a s i o n s . 
Exs. 35, 5 1 , 75, 82, & 85. N e i t h e r Howell nor P a r v a r e s h d i d so. Second, i n our 
v i e w , Hennings o f f e r e d t h e most complete and w e l l - r e a s o n e d o p i n i o n . Ex. 82. I n 
d o i n g so, he p e r s u a s i v e l y r e b u t t e d t h e c o n t r a r y o p i n i o n o f P a r v a r e s h . L a s t , 
H o w e l l i s an o s t e o p a t h . W h i l e he i s c e r t a i n l y q u a l i f i e d t o r e n d e r an o p i n i o n , 
we a c c o r d g r e a t e r w e i g h t t o t h e o p i n i o n s o f t h o s e e x p e r t s who s p e c i a l i z e i n t h e 
m e n t a l h e a l t h p r o f e s s i o n . 

b. Then C u r r e n t M e d i c a l S e r v i c e s 

The R eferee fo u n d t h a t t h e employer had i s s u e d an i m p e r m i s s i b l e p r o s p e c 
t i v e d e n i a l o f c l a i m a n t ' s f u t u r e m e d i c a l s e r v i c e s . To be s u r e , a p r o s p e c t i v e 
d e n i a l i s i m p r o p e r and must be s e t a s i d e . E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 
Or App 353 ( 1 9 8 9 ) . Here, however, t h e employer d i d n o t i s s u e a p r o s p e c t i v e 
d e n i a l . N o t h i n g i n t h e November, 1985, d e n i a l d i r e c t l y o r i n d i r e c t l y s uggests 
t h a t t h e employer p r o s p e c t i v e l y d e n i e d c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s 
under ORS 6 5 6 . 2 4 5 ( 1 ) . I n f a c t , t h e employer l i m i t e d i t s d e n i a l o f c h i r o p r a c t i c 
s e r v i c e s t o t r e a t m e n t s " a t t h i s t i m e . " W i t h r e s p e c t t o t h e p s y c h i a t r i c s e r 
v i c e s , c l a i m a n t d i d n o t have an accepted p s y c h i a t r i c c o n d i t i o n under ORS 
656.245(1) a t t h e t i m e o f t h e November, 1985, d e n i a l . The employer d i d n o t h i n g 
more t h a n t o deny t h e c o m p e n s a b i l i t y o f t h a t c o n d i t i o n and t h e r e s u l t i n g p s y c h i 
a t r i c t r e a t m e n t s f r o m K i r k p a t r i c k and N i t z b e r g . 

A c c o r d i n g l y , we d i s a g r e e w i t h t h e Referee i n s o f a r as he c o n c l u d e d t h a t t h e 
November, 1985, d e n i a l was an i m p e r m i s s i b l e p r o s p e c t i v e d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s under ORS 656.245(1). 

R e g a r d i n g t h e m e r i t s o f t h e t h e n c u r r e n t m e d i c a l s e r v i c e s d e n i e d by t h e 
November, 1985, d e n i a l , we have found above t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i 
t i o n was compensable. We a r e , t h e r e f o r e , persuaded t h a t her t h e n c u r r e n t psy
c h i a t r i c t r e a t m e n t s were compensably r e l a t e d t o t h e October, 1984, i n j u r y . 
L i k e w i s e , we a r e persuaded t h a t her t h e n c u r r e n t c h i r o p r a c t i c t r e a t m e n t s were 
compensable. At t h e t i m e o f t h e November, 1985, d e n i a l , c l a i m a n t was r e c e i v i n g 
c h i r o p r a c t i c t r e a t m e n t from Samuel f o r her back c o n d i t i o n . R e g a r d l e s s o f t h e 
p r e c i s e p h y s i c a l o r p s y c h i a t r i c e t i o l o g y o f her c o m p l a i n t s , she was c o n t i n u i n g 
t o e x p e r i e n c e back p a i n . N o t h i n g i n t h e r e p o r t s o f t h e m e n t a l h e a l t h e x p e r t s 
l e a d s us t o c o n c l u d e t h a t Samuel's c h i r o p r a c t i c t r e a t m e n t s a t t h a t t i m e were n o t 
r e a s o n a b l e and necessary. Moreover, Samuel's c h a r t n o t e s a t t h a t t i m e i n d i c a t e 
t h a t he was p r o v i d i n g r e a s o n a b l e and necessary t r e a t m e n t , w h i l e s i m u l t a n e o u s l y 
e n c o u r a g i n g c l a i m a n t t o undergo psychotherapy. Ex. 76-1. 

Under such c i r c u m s t a n c e s , we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n 
t h a t t h e employer's d e n i a l o f November, 1985, s h o u l d be s e t a s i d e . 

2. June 25, 1986, D e n i a l 

The R eferee u p h e l d t h e employer's June, 1986, d e n i a l . We a g r e e . 

a. C u r r e n t t r e a t m e n t f o r Back C o n d i t i o n 

I n August, 1985, Samuel d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y and 
r e l e a s e d her t o l i g h t work. Exs. 72 & 73. He c o n t i n u e d , however, t o p r o v i d e 
r e a s o n a b l e and necessary t r e a t m e n t . Ex. 76. I n F e b r u a r y , 1986, c l a i m a n t sus
t a i n e d m u l t i p l e i n j u r i e s t o her back and l e f t upper e x t r e m i t y i n a n o n - i n d u s 
t r i a l a u t o m o b i l e a c c i d e n t . She sought t r e a t m e n t from Samuel f o r t h o s e i n j u r i e s . 
Samuel d i a g n o s e d a " [ s j p i n a l a x i s s t r a i n / s p r a i n " and t r e a t e d c o n s e r v a t i v e l y . He 
acknowledged t h a t s e p a r a t i n g t h e r e s i d u a l s o f t h e October, 1984, and F e b r u a r y , 
1986, i n j u r i e s , w o u l d be " d i f f i c u l t . " Ex. 90-1. C l a i m a n t c o n t i n u e d t o t r e a t 



w i t h Samuel f o r t h e r e s i d u a l s o f her a u t o m o b i l e a c c i d e n t , t h r o u g h mid-August, 
1986. Ex. 107. I n a r e p o r t , d a t e d August 17, 1986, Samuel o p i n e d : 

"The 2-18-86 [ a u t o m o b i l e ] i n j u r y e x a c e r b a t e d a 
s p i n a l c o n d i t i o n w h i c h was s t a t i o n a r y a t t h a t t i m e . 
Any t r e a t m e n t f o r t h e 1984 [ i n d u s t r i a l ] i n j u r y was 
o n l y as needed. She was seen f o u r t i m e s i n December 
1985, t h r e e t i m e s i n January 1986 and two t i m e s i n 
F e b r u a r y 1986, p r i o r t o t h e 2-18-86 MVA. She has 
d e v e l o p e d c e r v i c a l c e p h a l a l g i a t h a t was n o t e v i d e n t 
p r i o r t o t h e 2-18-86 MVA." 

V i e w i n g Samuel's r e p o r t s as a whole, we f i n d no p e r s u a s i v e b a s i s t o con
c l u d e t h a t c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s r e m a i n c a u s a l l y r e l a t e d t o 
t h e O c t o b e r , 1984, i n j u r y . I n sum, t h e w e i g h t o f t h e e v i d e n c e i n d i c a t e s t h a t 
t h e F e b r u a r y , 1986, a u t o m o b i l e a c c i d e n t was a s u p e r s e d i n g cause, w h i c h b r o k e t h e 
c h a i n o f c a u s a t i o n between t h e October, 1984, i n d u s t r i a l i n j u r y and c l a i m a n t ' s 
c u r r e n t c h i r o p r a c t i c t r e a t m e n t s . 

b. C u r r e n t Treatment f o r P s y c h i a t r i c C o n d i t i o n 

L i k e w i s e , we f i n d no p e r s u a s i v e b a s i s i n t h e r e c o r d t o c o n c l u d e t h a t 
c l a i m a n t ' s p s y c h i a t r i c t r e a t m e n t s a f t e r November 22, 1985, i f any, a r e compens
a b l e . The l a s t p s y c h i a t r i c r e p o r t i n t h e r e c o r d i s a r e p o r t f r o m Hennings, 
d a t e d October 18, 1985. Ex. 82. Hennings suggested a f o l l o w - u p e x a m i n a t i o n . 
We a r e u n a b l e t o a s c e r t a i n whether Hennings p r o v i d e d any f u r t h e r t r e a t m e n t . We 
a r e a b l e t o a s c e r t a i n , however, t h a t Samuel r e p e a t e d l y encouraged c l a i m a n t t o 
o b t a i n p s y c h o t h e r a p y f r o m K i r k p a t r i c k . Ex. 76. Yet, K i r k p a t r i c k l a s t examined 
c l a i m a n t on September 13, 1985. Ex. 75. 

The employer d e n i e d a l l c u r r e n t m e d i c a l s e r v i c e s i n June, 1986. The 
r e c o r d r e v e a l s no p s y c h i a t r i c c a r e beyond Hennings' e v a l u a t i o n o f O c t o b e r 18, 
1985. G i v e n t h e e i g h t month absence o f p s y c h i a t r i c c a r e t h e r e a f t e r , c o u p l e d 
w i t h no e x p e r t o p i n i o n s u p p o r t i n g t h e need f o r c u r r e n t p s y c h i a t r i c s e r v i c e s , we 
c o n c l u d e t h a t c l a i m a n t has n o t proven her case. 

A c c o r d i n g l y , we agree w i t h t h e Referee t h a t t h e employer's June, 1986, 
d e n i a l o f c u r r e n t m e d i c a l s e r v i c e s s h o u l d be u p h e l d . 

3. F e b r u a r y , 1987, A g g r a v a t i o n D e n i a l 

A t t h e h e a r i n g , c l a i m a n t w i t h d r e w h i s r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e 
F e b r u a r y , 1987, a g g r a v a t i o n d e n i a l , save f o r t h a t p o r t i o n d e n y i n g c u r r e n t medi
c a l s e r v i c e s . T r . 3 & 9-12. C l a i m a n t conceded t h a t t h e a g g r a v a t i o n i s s u e was 
"moot." T r . 3. The p a r t i e s u n d e r s t o o d t h a t d i s p o s i t i o n o f t h e June, 1986, 
d e n i a l w o u l d t a k e c a r e o f c l a i m a n t ' s concern r e g a r d i n g e n t i t l e m e n t t o c u r r e n t 
m e d i c a l s e r v i c e s . T r . 9-12. 

I n l i g h t o f t h e p a r t i e s ' agreement, and our above d i s p o s i t i o n o f t h e June, 
1986, d e n i a l , we d e c l i n e t o address t h e m e r i t s o f t h e employer's F e b r u a r y , 1987, 
a g g r a v a t i o n d e n i a l . 

4. Unscheduled Permanent D i s a b i l i t y 

C l a i m a n t i s e n t i t l e d t o an award o f unscheduled permanent d i s a b i l i t y f o r a 
permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y o f O c t o b e r , 
1984. ORS 6 5 6 . 2 1 4 ( 5 ) . 
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The D e t e r m i n a t i o n Order a t i s s u e i s s u e d i n October, 1985. Ex. 8 1 . A f t e r 
t h a t d a t e and b e f o r e t h e d a t e o f t h e h e a r i n g , c l a i m a n t was i n v o l v e d i n t h e 
F e b r u a r y , 1986, a u t o m o b i l e a c c i d e n t . We have found above t h a t t h a t a c c i d e n t was 
a s u p e r s e d i n g cause, w h i c h broke t h e c a u s a l c h a i n between her c u r r e n t back 
c o n d i t i o n and t h e October, 1984, i n j u r y . We ar e m i n d f u l o f t h e w e l l s e t t l e d 
p r i n c i p l e t h a t a w o r k e r ' s permanent d i s a b i l i t y i s e v a l u a t e d a t t h e t i m e o f t h e 
h e a r i n g . Gettman v. SAIF, 289 Or 609 (19 8 0 ) . However, on t h e s e f a c t s , 
c l a i m a n t ' s p h y s i c a l c o m p l a i n t s as expressed a t t h e h e a r i n g i n J u l y , 1987, were 
n o t due t o t h e October, 1984, i n j u r y . A c c o r d i n g l y , i n d e t e r m i n i n g t h e e x t e n t o f 
her u n s c h e d u l e d permanent d i s a b i l i t y , we l o o k t o her p h y s i c a l c o n d i t i o n as i t 
e x i s t e d i m m e d i a t e l y b e f o r e t h e s u p e r s e d i n g a u t o m o b i l e a c c i d e n t o f F e b r u a r y , 
1986. 

Drs. Samuel and G a r c i a i n d i c a t e d t h a t c l a i m a n t ' s back c o n d i t i o n had become 
s t a t i o n a r y p r i o r t o t h e a u t o m o b i l e a c c i d e n t o f Fe b r u a r y , 1986. Exs. 94A & 108B. 
Cl a i m a n t was, however, c o n t i n u i n g t o e x p e r i e n c e some c h r o n i c p a i n . She was a l s o 
c o n t i n u i n g t o t r e a t w i t h Samuel on an as needed b a s i s . There i s l i t t l e p h y s i c a l 
b a s i s i n t h e r e c o r d t o s u p p o r t her p r e - F e b r u a r y , 1986, c o m p l a i n t s o f p a i n . Her 
c o n t i n u e d p a i n c o m p l a i n t s were l a r g e l y o f a p s y c h i a t r i c o r i g i n . Henning 
p e r s u a s i v e l y o p i n e d t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n was n o t d i s a b l i n g and 
had n o t r e s u l t e d i n any impai r m e n t . 

C l a i m a n t i s r e l a t i v e l y young a t 29. A l t h o u g h she has a l i m i t e d educa
t i o n a l background, she has a d i v e r s e employment h i s t o r y i n l i g h t t o medium 
f i e l d s o f l a b o r . Her compensable back s t r a i n l a r g e l y r e s o l v e d p r i o r t o t h e 
F e b r u a r y , 1986, a u t o m o b i l e a c c i d e n t . A l t h o u g h she had c h r o n i c p a i n , i t was 
l a r g e l y a t t r i b u t a b l e t o her compensable p s y c h i a t r i c c o n d i t i o n . The p e r s u a s i v e 
e x p e r t o p i n i o n i s t h a t her p s y c h i a t r i c c o n d i t i o n was n o t d i s a b l i n g and w i t h o u t 
permanent i m p a i r m e n t . 

Under such c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has n o t p r o v e n more 
t h a n a 15 p e r c e n t l o s s o f permanent e a r n i n g c a p a c i t y due t o t h e O c t o b e r , 1984, 
i n j u r y . 

A c c o r d i n g l y , our October 10, 1989, o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we a f f i r m t h e Referee's o r d e r , d a t e d September 18, 
1987. The Board approves a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e employer t o i t s 
a t t o r n e y , n o t t o exceed $1,793.43. The p a r t i e s ' r i g h t s o f ap p e a l s h a l l r u n from 
t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Janu a r y 9, 1990 C i t e as 42 Van N a t t a 59 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ADELBERT P. SHEPPARD, Claimant 

WCB Case Nos. 85-01687, 85-01769 & 85-01770 
ORDER DENYING RECONSIDERATION 

P o z z i , e t a l , C l aimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 
L i n d s a y , e t a l , Defense A t t o r n e y s 

Farmers I n s u r a n c e Group seeks r e c o n s i d e r a t i o n o f our November 13, 1989 
Order on Review (Remanding) t h a t v a c a t e d a Referee's o r d e r and remanded " w i t h 
i n s t r u c t i o n s t o address and r e s o l v e t h e i s s u e o f whether c l a i m a n t o b s t r u c t e d 
AIAC's r i g h t t o speak ex p a r t e w i t h M i l l i g a n a t , and b e f o r e , t h e t i m e o f t h e 
o r i g i n a l d i s m i s s a l o r d e r d a t e d August 11, 1986, n o t subsequent t h e r e t o . " 
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Farmers seeks " c l a r i f i c a t i o n " o f t h a t p o r t i o n o f our o r d e r w h i c h d i r e c t e d t h e 
R e f e r e e t o "d e c i d e t h e o b s t r u c t i o n i s s u e a f t e r a r e c o r d has been opened and e v i 
dence s u b m i t t e d . . . i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l , as d e t e r m i n e d 
by t h e R e f e r e e , a f t e r c o n s i d e r i n g t h e r e s p e c t i v e p o s i t i o n s o f t h e p a r t i e s . " 

Our o r d e r i s s u e d November 13, 1989. Since t h a t d a t e , t h e o r d e r has 
n e i t h e r been a p p e a l e d , abated, s t a y e d , w i t h d r a w n , nor r e p u b l i s h e d . Under such 
c i r c u m s t a n c e s , i t has become f i n a l by o p e r a t i o n o f law. ORS 6 5 6 . 2 9 5 ( 8 ) ; 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444, 447 ( 1 9 8 6 ) . Thus, we l a c k 
j u r i s d i c t i o n t o address Farmers' r e c o n s i d e r a t i o n r e q u e s t . A c c o r d i n g l y , t h e 
r e q u e s t i s d e n i e d . 

I T I S SO ORDERED. 

January 9, 1990 C i t e as 42 Van N a t t a 60 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ALICE F. SNELSON, Claimant 

WCB Case No. 87-19707 
ORDER ON REVIEW 

D a r y l l E. K l e i n , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e Tuhy's o r d e r 
w h i c h u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s eye c o n d i t i o n . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her l e f t elbow and lowe r back when she 
s l i p p e d and f e l l a t work on September 25, 1984. Dr. Bump, M.D., c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , p r e s c r i b e d v a r i o u s p a i n m e d i c a t i o n s , i n c l u d i n g Percodan, 
Dalmane, E l a v i l . 

C l a i m a n t had no v i s i o n problems p r i o r t o Feb r u a r y , 1987, when she was p r e 
s c r i b e d D e s i p r a m i n e i n 50 m i l l i g r a m q u a n t i t i e s . Dr. Bump's m e d i c a l r e c o r d s show 
t h a t p r e s c r i p t i o n b e i n g f i l l e d on May 22, 1987, f o r a q u a n t i t y o f one hundred. 
That same month, Dr. Paulsen, M.D. recommended i n c r e a s i n g t h e dosage t o 150 
m i l l i g r a m s . 

On June 4, 1987, Dr. Barcus, o p t o m e t r i s t , r e p o r t e d t h a t c l a i m a n t e x p e r i 
enced b l u r r i n g o f v i s i o n and i t c h y eyes. Eyeglasses were p r e s c r i b e d . C l a i m a n t 
sought reimbursement f o r her purchase o f g l a s s e s , c o n t e n d i n g t h a t h e r need f o r 
c o r r e c t i v e l e n s was r e l a t e d t o t h e compensable m e d i c a t i o n . 

On September 2 1 , 1987, t h e i n s u r e r i s s u e d a d e n i a l . T h i s d e n i a l was based 
on t h e a s s e r t i o n t h a t c l a i m a n t ' s need f o r g l a s s e s was n o t caused by any medica
t i o n b e i n g t a k e n as a r e s u l t o f t h e compensable i n j u r y . 

CONCLUSIONS OF LAW 

The R e f e r e e fo u n d t h a t c l a i m a n t had not proven t h a t her need f o r b e n e f i t s 
r e g a r d i n g t h e eye c o n d i t i o n were c a u s a l l y r e l a t e d t o t h e 1984 compensable 
i n j u r y . We agree. 

To e s t a b l i s h c o m p e n s a b i l i t y o f her eye c o n d i t i o n , c l a i m a n t must show, by a 
preponderance o f t h e e v i d e n c e , t h a t t h e 1984 compensable i n j u r y i s a m a t e r i a l 
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c o n t r i b u t i n g cause t o her c u r r e n t d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 
Hutcheson v. Weyerhaeuser, 288 Or 5 1 , 56 (19 7 9 ) . The i s s u e o f whether 
c l a i m a n t ' s need f o r m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o t h e 1984 compensable 
i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e c l a i m a n t ' s t e s t i m o n y i s 
p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e 
m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn 
v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

On F e b r u a r y 3, 1988, Dr. Shenk, an eye surgeon, f o u n d s i g n s o f p o s s i b l e 
e a r l y glaucomatous f i e l d d e f e c t (OD). Dr. Shenk co n c l u d e d t h a t t h i s c o n d i t i o n 
had no r e l a t i o n s h i p t o c l a i m a n t ' s m e d i c a t i o n o r her back i n j u r y . 

Dr. S i n g e r , o p h t h a l m o l o g i s t examined c l a i m a n t on Fe b r u a r y 16, 1988. He 
r e p o r t e d t h a t a l l e x t e r n a l s t r u c t u r e s were normal, t h e c o r n e r s were c l e a r , and 
t h a t t h e i n t r a o c u l a r p r e s s u r e was normal i n b o t h eyes. Dr. S i n g e r o p i n e d t h a t 
c l a i m a n t showed e a r l y p r e s b y o p i a which was n o t uncommon i n a 41 y e a r o l d person. 
He c o n c l u d e d t h a t t h e r e were no f i n d i n g s t o s u p p o r t t h e a s s e r t i o n t h a t 
c l a i m a n t ' s need f o r g l a s s e s arose o u t o f her a c c i d e n t o r t h e m e d i c a t i o n . 

Dr. Barcus, o p t o m e t r i s t , examined c l a i m a n t on March 7, 1988, t h r e e weeks 
a f t e r she stopped t a k i n g m e d i c a t i o n . Since c l a i m a n t ' s v i s i o n had c l e a r e d up, 
Dr. Barcus o p i n e d t h a t t h e m e d i c a t i o n c o u l d have a g g r a v a t e d her v i s i o n problems. 
N o t i n g a r i s e i n c l a i m a n t ' s i n t r a o c u l a r p r e s s u r e o v e r t h e p a s t e i g h t months, Dr. 
Barcus reasoned t h a t t h e Norpromin p r o b a b l y e l e v a t e d t h e p r e s s u r e s l i g h t l y and 
a i d e d i n t h e d i s c o v e r y o f t h e p o s s i b l e glaucomatous f i e l d d e f e c t i n t h e r i g h t 
eye. F i n a l l y , Barcus concl u d e d t h a t t h e disappearance o f symptoms f o l l o w i n g t h e 
c e s s a t i o n o f t h e m e d i c a t i o n f o r c l a i m a n t ' s back and h i p i n j u r i e s c r e a t e d a 
c a u s a l r e l a t i o n s h i p between t h e compensable i n j u r y and t h e v i s u a l problems. 

I n r esponse, Dr. S i n g e r , o p h t h a l m o l o g i s t , a s s e r t e d t h a t t h e p r e s s u r e r e a d 
i n g on c l a i m a n t ' s r i g h t eye was s l i g h t l y above no r m a l , b u t t h a t i t was n o t 
e x a g g e r a t e d . L i k e w i s e , he o p i n e d t h e r e was n o t enough e v i d e n c e f r o m e i t h e r Drs. 
Barcus's o r Shenk's e x a m i n a t i o n t o make a d i a g n o s i s o f glaucoma. I n any e v e n t , 
Dr. S i n g e r reasoned t h a t t h e m e d i c a t i o n c o u l d have a g g r a v a t e d a p r e e x i s t i n g 
c o n d i t i o n o f glaucoma, b u t would n o t have c r e a t e d such a c o n d i t i o n . However, 
Dr. S i n g e r c o u l d f i n d no o r g a n i c d i s e a s e i n c l a i m a n t ' s eyes t o a t t r i b u t e t o t h e 
a c c i d e n t o r t h e m e d i c i n e she was t a k i n g . 

Dr. S i n g e r , an eye s p e c i a l i s t , e x p l a i n e d h i s o p i n i o n t h a t c l a i m a n t ' s eye 
c o n d i t i o n was n e i t h e r caused nor worsened by t h e compensable m e d i c a t i o n . 
S i n g e r ' s o p i n i o n was w e l l reasoned and p r o v i d e s an a c c u r a t e r e v i e w o f c l a i m a n t ' s 
eye h i s t o r y . See Somers v. SAIF, 77 Or App 259,263 ( 1 9 8 6 ) . Under such c i r c u m 
s t a n c e s we f i n d i t p e r s u a s i v e . See Kenneth L. J e s s i e , 40 Van N a t t a 1592, 1595 
(1988 ) . 

Moreover, p o r t i o n s o f t h e m e d i c a l o p i n i o n r e n d e r e d by Dr. Barcus suggest 
t h a t c l a i m a n t ' s v i s i o n d i f f i c u l t i e s c o u l d have have been caused by t h e compens
a b l e m e d i c a l t r e a t m e n t s . Yet, c l a i m a n t i s r e q u i r e d t o p r o v e a r e l a t i o n s h i p 
between t h e compensable m e d i c a l t r e a t m e n t and t h e v i s i o n c o m p l a i n t s t o a reason
a b l e m e d i c a l p r o b a b i l i t y . A st a t e m e n t o f a p h y s i c i a n o f a mere p o s s i b i l i t y o r 
s p e c u l a t i o n does n o t meet t h a t r e q u i r e m e n t . Gormley v. SAIF, 52 Or App 1055 
( 1 9 8 1 ) . C o n s e q u e n t l y , c l a i m a n t has f a i l e d t o p r o v e , t o a r e a s o n a b l e m e d i c a l 
p r o b a b i l i t y , a m a t e r i a l r e l a t i o n s h i p between t h e compensable m e d i c a l t r e a t m e n t 
and h e r e n s u i n g v i s i o n c o m p l a i n t s . A c c o r d i n g l y , her eye c o n d i t i o n i s n o t 
compensable. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 15, 1988, i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o exceed $288, p a y a b l e from t h e i n s u r e r t o i t s c o u n s e l , i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
CHARLEY F. STRINGER, Claimant 

Own M o t i o n No. 89-0621M 
OWN MOTION ORDER 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s August 2, 1982 i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a 
t i o n r i g h t s have e x p i r e d . The i n s u r e r has accepted r e s p o n s i b i l i t y f o r t h e p r o 
posed s u r g e r y , b u t opposes r e o p e n i n g o f h i s c l a i m f o r t e m p o r a r y d i s a b i l i t y bene
f i t s on t h e ground t h a t c l a i m a n t has wi t h d r a w n f r o m t h e work f o r c e . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y compensa
t i o n commencing fr o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

F o l l o w i n g our r e v i e w o f t h i s r e c o r d , we a r e persuaded t h a t 
c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g s u r g e r y . I n a d d i t i o n , 
c l a i m a n t has s u b m i t t e d an a f f i d a v i t l i s t i n g employers he c o n t a c t e d i n 1989 w h i l e 
s e e k i n g employment. A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t o commence t h e d a t e he i s h o s p i t a l i z e d f o r t h e propose d 
s u r g e r y . The i n s u r e r s h a l l c o n t i n u e p a y i n g t e m p o r a r y d i s a b i l i t y c ompensation 
u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d , o r c l a i m a n t r e 
t u r n s t o r e g u l a r work a t t h e r e g u l a r wage, whichever i s e a r l i e r . F i n a l l y , 
c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a rea s o n a b l e a t t o r n e y f e e , p a y a b l e o u t o f t h e 
i n c r e a s e d compensation awarded by t h i s o r d e r . However, we cannot approve a f e e 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a r e t a i n e r agreement. See OAR 43 8 - 1 5 - 0 1 0 ( 1 ) . 
Because no r e t a i n e r agreement has been r e c e i v e d t o d a t e , an a t t o r n e y f e e s h a l l 
n o t be approved. Reimbursement from t h e Reopened Claims Reserve i s a u t h o r i z e d 
t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. When appr o 
p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 

January 9, 1990 C i t e as 42 Van N a t t a 62 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ELIZABETH A. THOMPSON, Claimant 

WCB Case No. 87-19173 
ORDER ON REVIEW 

D r a k u l i c h & C a r l s o n , Claimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 
The i n s u r e r r e q u e s t s r e v i e w o f Referee Davis's o r d e r w h i c h : (1) f o u n d t h a t 

t h e i n s u r e r had n o t been p r e j u d i c e d by t h e u n t i m e l i n e s s o f c l a i m a n t ' s neck i n 
j u r y c l a i m , and (2) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f t h e c l a i m . On r e v i e w , t h e 
i n s u r e r c o n t e n d s t h a t c l a i m a n t has n o t e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h e r 
c l a i m . We r e v e r s e . 

FINDINGS OF FACT 

I n 1986, c l a i m a n t was examined and t r e a t e d by Dr. Strom, D.O. C l a i m a n t 
r e p o r t e d arm, neck, and s h o u l d e r p a i n , i n a d d i t i o n t o headaches and arm weak
ness. 
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On J u l y 7, 1987, c l a i m a n t was w o r k i n g as a housekeeper f o r t h e i n s u r e d , a 
m o t e l . C l a i m a n t was s t a n d i n g on a l a u n d r y b i n a t t e m p t i n g t o p r o d open a l a u n d r y 
s h o o t . A co-worker grabbed c l a i m a n t ' s l e g s , c a u s i n g c l a i m a n t t o f a l l i n t o an 
a d j a c e n t l a u n d r y b i n . 

On September 1 1 , 1987, c l a i m a n t was examined by Dr. Morgan, M.D. She com
p l a i n e d o f p a i n on t h e r i g h t s i d e o f her neck, and numbness and t i n g l i n g t h a t 
r a d i a t e d f r o m her s h o u l d e r t o her f i n g e r t i p s . 

None o f t h e p h y s i c i a n s who rende r e d an o p i n i o n c o n c e r n i n g t h e e x i s t e n c e o f 
a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t c o m p l a i n t s and t h e J u l y 1987 
i n c i d e n t were aware o f c l a i m a n t ' s 1986 t r e a t m e n t s f o r t h e same c o m p l a i n t s . 

On October 29, 1987, t h e i n s u r e r d e n i e d c l a i m a n t ' s i n j u r y c l a i m . 

CONCLUSIONS OF LAW 

The Referee chose n o t t o s p e c u l a t e on what t h e p h y s i c i a n s m i g h t have s a i d 
had t h e y known o f c l a i m a n t ' s p r i o r m e d i c a l t r e a t m e n t f o r r o u g h l y t h e same com
p l a i n t s . P r i m a r i l y r e l y i n g upon c l a i m a n t ' s and her co-worker's t e s t i m o n y , t h e 
Re f e r e e f o u n d t h e c l a i m compensable. We d i s a g r e e . 

M e d i c a l and l e g a l c a u s a t i o n a r e r e q u i r e m e n t s f o r e v e r y w o r k e r s ' compensa
t i o n c l a i m . L e g a l c a u s a t i o n r e q u i r e s t h e e x i s t e n c e o f an o n - t h e - j o b i n j u r y . 
M e d i c a l c a u s a t i o n r e q u i r e s e v i d e n c e c o n n e c t i n g t h e a c c i d e n t a l i n j u r y and t h e 
c o n d i t i o n f o r w h i c h m e d i c a l b e n e f i t s a r e b e i n g c l a i m e d . C l a i m a n t c a r r i e s t h e 
burden t o e s t a b l i s h each o f t h e s e elements by a preponderance o f t h e ev i d e n c e . 
Hutcheson v. Weyerhaeuser Co., 288 Or 51 (1 9 7 9 ) . 

Here, c l a i m a n t has proven l e g a l c a u s a t i o n . On J u l y 7, 1987 a co-worker 
grabbed h e r c a u s i n g h er t o f a l l . That i n c i d e n t o c c u r r e d . The d i f f i c u l t 
q u e s t i o n , i s whether c l a i m a n t has proven m e d i c a l c a u s a t i o n . To do so she must 
e s t a b l i s h t h a t t h e J u l y , 1987, i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h e c a u s a t i o n o f 
her neck c o n d i t i o n , f o r w h i c h she sought t r e a t m e n t i n September, 1987. 

Drs. Moore, Misko, and Wiebe a l l found t h a t c l a i m a n t was s u f f e r i n g f r o m a 
neck i n j u r y . Moreover, Dr. Wiebe found t h a t c l a i m a n t ' s work i n j u r y had con
t r i b u t e d t o her p r e s e n t c o n d i t i o n . Dr. Wiebe had a h i s t o r y o f c l a i m a n t f a l l i n g 
i n t o a l i n e n bed on September 10, 1987, even t h o u g h t h e f i r s t m e d i c a l r e p o r t i n 
d i c a t e d t h e i n c i d e n t had o c c u r r e d on J u l y 7, 1987. I n a d d i t i o n , n e i t h e r Dr. 
Wiebe, Dr. Moore, Nor Dr. Misko knew about t h e 1986 m e d i c a l t r e a t m e n t . Inasmuch 
as t h e s e m e d i c a l o p i n i o n s were n o t based on a complete and a c c u r a t e h i s t o r y , 
t h e y a r e n o t p e r s u a s i v e . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co. , 28 Or App 473, 
476 ( 1 9 7 7 ) . 

I n a d d i t i o n , c l a i m a n t ' s t e s t i m o n y i s c o n t r a d i c t o r y and i r r e c o n c i l a b l e . 
She i n i t i a l l y t e s t i f i e d t h a t she had n o t been t r e a t e d f o r h e r neck and upper 
r i g h t e x t r e m i t y b e f o r e t h e J u l y , 1987 i n c i d e n t . On c r o s s e x a m i n a t i o n , however, 
she a d m i t t e d h a v i n g been t r e a t e d by Dr. Strom f o r t h e s e c o m p l a i n t s i n F e b r u a r y 
1986. L i k e w i s e , c l a i m a n t a d m i t t e d t h a t she never t o l d Dr. Misko o r Dr. Wiebe o f 
t h i s p r e v i o u s m e d i c a l t r e a t m e n t . Such admissions prompt us t o q u e s t i o n 
c l a i m a n t ' s r e l i a b i l i t y . 

C o n s i d e r i n g t h e i n c o m p l e t e m e d i c a l h i s t o r i e s s u p p l i e d by c l a i m a n t t o t h e 
v a r i o u s p h y s i c i a n s , we conclude t h a t t h e J u l y , 1987, i n c i d e n t d i d n o t m a t e r i a l l y 
c o n t r i b u t e t o t h e c a u s a t i o n o f neck c o n d i t i o n f o r w h i c h she d i d n o t seek t r e a t 
ment u n t i l two-months l a t e r . 
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ORDER 

64 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 6, 1988, i s r e v e r s e d . L i b e r t y 
N o r t h w e s t ' s d e n i a l i s r e i n s t a t e d and up h e l d . A c l i e n t - p a i d f e e , n o t t o exceed 
$1,300 p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , i s approved. 

J a n u a r y 10, 1990 C i t e as 42 Van N a t t a 64 (1990) 

I n t h e M a t t e r o f t h e Compensation 
OLIVER JEFFRIES, Claimant 
WCB Case No. 87-17901 

ORDER ON REVIEW 
Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Tenenbaum's o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s psy
c h o l o g i c a l c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
Refere e ' s o r d e r t h a t d e c l i n e d t o award temporary d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and temp o r a r y t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n : 

C l a i m a n t worked i n s e v e r a l c a p a c i t i e s f o r t h e employer's s i l i c o n w a f e r 
m a n u f a c t u r i n g company. H i s p r i m a r y p o s i t i o n was as a r e a c t o r o p e r a t o r , b u t when 
t h e work l o a d f l u c t u a t e d he was r o u t i n e l y r o t a t e d t o o t h e r a s s i g n m e n t s i n t h e 
de p a r t m e n t . C l a i m a n t ' s p o s i t i o n r e q u i r e d him t o make p r e c i s e c a l c u l a t i o n s and 
t o c a r e f u l l y p r o c e s s and handle t h e p r o d u c t . 

Between 1985 and 1987, c l a i m a n t r e c e i v e d a t o t a l o f t h r e e i n f o r m a l warn
i n g s r e g a r d i n g j o b performance and a t t e n d a n c e . B e g i n n i n g i n 1986, c l a i m a n t be
gan t o e x p e r i e n c e symptoms o f d e p r e s s i o n , i r r i t a b i l i t y , headaches and s l e e p d i s 
t u r b a n c e . 

On August 2 1 , 1987, c l a i m a n t was t e m p o r a r i l y r e a s s i g n e d t o a d i f f e r e n t 
p o s i t i o n , due t o a manpower s h o r t a g e . On t h e same day, c l a i m a n t t e n d e r e d h i s 
r e s i g n a t i o n and t h e employer r e f u s e d t o r e h i r e him when he l a t e r asked t o have 
h i s j o b back. A f t e r h i s r e s i g n a t i o n and t h e employer's r e f u s a l t o r e h i r e him, 
c l a i m a n t ' s d e p r e s s i o n symptoms i n c r e a s e d s i g n i f i c a n t l y . On November 9, 1987, 
c l a i m a n t f i l e d a s t r e s s c l a i m w i t h t h e i n s u r e r . The i n s u r e r d e n i e d t h e c l a i m on 
November 19, 1987. 

CONCLUSIONS OF LAW AND OPINION 

1. C o m p e n s a b i l i t y . 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s s t r e s s c l a i m was compensable s i n c e work 
c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f h i s m e n t a l s t r e s s c o n d i t i o n . We 
d i s a g r e e . 

C l a i m s f o r b e n e f i t s a r i s i n g o u t o f s t r e s s - c a u s e d m e n t a l d i s o r d e r s a r e com
pe n s a b l e i f t h e y f l o w f r o m o b j e c t i v e l y e x i s t i n g c o n d i t i o n s o f t h e w o r k e r ' s 
employment and t h o s e work c o n d i t i o n s , when compared t o non-employment c o n d i 
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t i o n s , a r e t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s m e n t a l d i s o r d e r . McGarrah 
v. SAIF, 296 Or 145, 166 (19 8 3 ) . A l t h o u g h t h e work e v e n t s must be r e a l and ca
p a b l e o f p r o d u c i n g s t r e s s , t h e i r m e d i c a l e f f e c t on c l a i m a n t i s measured by h i s 
a c t u a l r e a c t i o n . Duran v. SAIF, 87 Or App 509 ( 1 9 8 7 ) ; L e a r v v. P a c i f i c 
N o r t h w e s t B e l l , 67 Or App 766 (1984). 

The R eferee fo u n d t h a t some o f t h e even t s c l a i m a n t contended t o have 
caused s t r e s s were m i s p e r c e p t i o n s o r were n o t r e a l e v e n t s o r c o n d i t i o n s o f em
p l o y m e n t . However, t h e Referee a l s o n o t e d t h a t c l a i m a n t had been s u b j e c t e d t o 
i n c r e a s e d p r e s s u r e t o p r o p e r l y process o r d e r s and had been t e m p o r a r i l y 
r e a s s i g n e d t o a p o s i t i o n f o r w h i c h he had been t r a i n e d b u t d i d n o t o r d i n a r i l y 
p e r f o r m . The Referee concluded t h a t c l a i m a n t ' s w o r k i n g c o n d i t i o n s and t h e r e a l 
e v e n t s o f h i s employment were capable o f c a u s i n g s t r e s s . 

The i n s u r e r argues t h a t c l a i m a n t ' s c o n d i t i o n i s n o t compensable, s i n c e h i s 
s t r e s s a r o s e f r o m f i c t i o n a l e v e n t s , r a t h e r t h a n r e a l e v e n t s o r c o n d i t i o n s o f 
work. I n L e a r v v. P a c i f i c Northwest B e l l , supra, a m e n t a l s t r e s s c l a i m was 
f o u n d n o t compensable even though some o f t h e s t r e s s - c a u s i n g c o n d i t i o n s were 
r e a l and o t h e r s were imagined. 

As examples o f f i c t i o n a l e v e n t s o r m i s p e r c e p t i o n s , t h e i n s u r e r p o i n t s o u t 
c l a i m a n t ' s b e l i e f t h a t he was g i v e n t h e most d i f f i c u l t a s s i g n m e n t s , h i s f e a r 
t h a t he would be suspended f o r a s i n g l e m i s t a k e and h i s p e r c e p t i o n t h a t h i s new 
t r a n s f e r r e q u i r e d him t o d e a l w i t h more t h a n 40 new p r o c e d u r e s . The i n s u r e r 
a l s o n o t e s t h a t t h e Referee found t h a t c l a i m a n t had q u i t h i s j o b and was n o t 
t e r m i n a t e d by t h e employer, as c l a i m a n t o r i g i n a l l y contended. 

The i s s u e o f whether c l a i m a n t ' s work a c t i v i t i e s were t h e major cause o f 
h i s s t r e s s c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h e i s s u e t u r n s l a r g e l y on an a n a l y s i s o f 
t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 75 Or App 105, 109 ( 1 9 8 5 ) . 

C l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , Dr. C o l i s t r o , o p i n e d t h a t c l a i m a n t had 
e x p e r i e n c e d j o b s t r e s s o r s such as t h e employer's demand f o r h i g h p r o d u c t i v i t y , 
c l a i m a n t ' s f e a r o f b e i n g " w r i t t e n up" and t e r m i n a t e d f o r a s i n g l e e r r o r and 
c l a i m a n t ' s l a c k o f f a m i l i a r i t y w i t h new pr o c e d u r e s . Dr. C o l i s t r o n o t e d t h a t 
c l a i m a n t ' s symptoms and c o n d i t i o n had worsened s i n c e h i s t e r m i n a t i o n i n August 
1987. Dr. C o l i s t r o concluded t h a t c l a i m a n t ' s d e p r e s s i o n was t h e d i r e c t r e s u l t 
o f w o r k - r e l a t e d s t r e s s o r s . 

Dr. T u r c o , an ex a m i n i n g p s y c h i a t r i s t , n o t e d t h a t c l a i m a n t ' s employment 
r e c o r d s c o n t r a d i c t e d t h e h i s t o r y he had r e l a t e d d u r i n g h i s e x a m i n a t i o n . I n Dr. 
Turco's o p i n i o n , c l a i m a n t was e x p e r i e n c i n g problems a s s o c i a t e d w i t h h i s j o b 
d i f f i c u l t i e s and w i t h b e i n g unemployed. Dr. Turco a l s o n o t e d t h a t c l a i m a n t ' s 
t e r m i n a t i o n and t h e employer's subsequent r e f u s a l t o r e h i r e him was a v e r y 
s t r o n g e m o t i o n a l i s s u e f o r him. Dr. Turco concluded t h a t i t was d i f f i c u l t t o 
know wh e t h e r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n o c c u r r e d as a r e s u l t o f h i s em
ployment o r as a r e s u l t o f h i s p e r s o n a l i t y problems. 

Under t h e c i r c u m s t a n c e s , we do n o t f i n d Dr. C o l i s t r o ' s o p i n i o n t o be 
p e r s u a s i v e i n s u p p o r t i n g c l a i m a n t ' s c o n t e n t i o n t h a t employment c o n d i t i o n s were 
t h e m a j o r c o n t r i b u t i n g cause o f h i s mental s t r e s s c o n d i t i o n . Many o f t h e e v e n t s 
t h a t Dr. C o l i s t r o r e l i e d upon i n f o r m i n g h i s o p i n i o n were e v e n t s t h a t t h e 
Re f e r e e f o u n d , and we agree, were f i c t i o n a l . See M i l l e r v. G r a n i t e C o n s t r u c t i o n 
Co. , 28 Or App 473, 476 (1977) ( M e d i c a l o p i n i o n s based on i n a c c u r a t e h i s t o r i e s 
a r e n o t p e r s u a s i v e ) . 
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More i m p o r t a n t l y , b o t h d o c t o r s n o t e d t h a t c l a i m a n t ' s symptoms had worsened 
s i n c e h i s t e r m i n a t i o n . I n f a c t , i t was not u n t i l a f t e r h i s t e r m i n a t i o n t h a t 
c l a i m a n t sought m e d i c a l t r e a t m e n t o r became d i s a b l e d . S p e c i f i c a l l y , t h e e v i 
dence p r e p o n d e r a t e s t h a t t h e employer's f a i l u r e t o r e h i r e c l a i m a n t was a v e r y 
s i g n i f i c a n t f a c t o r t o h i s d e b i l i t a t e d c o n d i t i o n . I n s h o r t , c l a i m a n t was 
t r o u b l e d by h i s unemployed s t a t u s . 

Y e t , under Elwood v. SAIF, 298 Or 429 (1 9 8 4 ) , i l l n e s s r e s u l t i n g f r o m t h e 
s t r e s s o f a c t u a l o r a n t i c i p a t e d unemployment, as d i s t i n c t f r o m s t r e s s f u l work 
e v e n t s l e a d i n g t o unemployment, i s n o t compensable. Here, i n a r r i v i n g a t h i s 
o p i n i o n , Dr. C o l i s t r o f a i l e d t o s e p a r a t e c l a i m a n t ' s w o r k - r e l a t e d s t r e s s f r o m 
s t r e s s a r i s i n g f r o m h i s unemployment. Because o f t h i s f a c t o r and t h e i n a c c u r a t e 
h i s t o r y r e l i e d upon by Dr. C o l i s t r o , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b 
l i s h t h a t o b j e c t i v e l y e x i s t i n g s t r e s s f u l work c o n d i t i o n s , as opposed t o u n r e 
l a t e d s t r e s s f r o m a c t u a l o r a n t i c i p a t e d unemployment, were t h e m a j o r c o n t r i b u t 
i n g cause o f h i s p s y c h o l o g i c a l c o n d i t i o n . 

2. Temporary T o t a l D i s a b i l i t y 

S i n c e we have n o t found c l a i m a n t ' s c o n d i t i o n t o be compensable, t h e i s s u e 
o f t e m p o r a r y t o t a l d i s a b i l i t y i s moot. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 4, 1988, i s r e v e r s e d . The i n s u r e r ' s de
n i a l i s r e i n s t a t e d and u p h e l d . A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o 
i t s c o u n s e l , n o t t o exceed $1,152, i s approved. 

January 10, 1990 ; C i t e as 42 Van N a t t a 66 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY A. KOCH, Claimant 

WCB Case Nos. 84-08835 & 87-10187 
ORDER ON REVIEW 

P o z z i , W i l s o n , e t a l . , C l aimant A t t o r n e y s 
Beers, Zimmerman & Ri c e , Defense A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Daron's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r h i s low back; (2) u p h e l d EBI Company's "new i n j u r y " d e n i a l f o r t h e same 
c o n d i t i o n ; and (3) awarded c l a i m a n t an assessed a t t o r n e y f e e p a y a b l e by SAIF. 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w , j o i n i n g SAIF i n i t s a s s e r t i o n t h a t EBI i s t h e 
r e s p o n s i b l e i n s u r e r . C l a i m a n t a l s o a s s e r t s t h a t EBI, r a t h e r t h a n SAIF, s h o u l d 
be r e s p o n s i b l e f o r payment o f h i s a t t o r n e y f e e s . I n i t s b r i e f , EBI r e q u e s t s 
t h a t we s t r i k e c l a i m a n t ' s c r o s s - r e q u e s t f o r f a i l u r e t o t i m e l y f i l e a b r i e f on 
r e v i e w . EBI a l s o r e q u e s t s t h a t we e n t e r an o r d e r l i m i t i n g c l a i m a n t ' s e n t i t l e 
ment t o t e m p o r a r y d i s a b i l i t y compensation. We r e j e c t EBI's r e q u e s t s and r e v e r s e 
t h e R e f e r e e ' s assignment o f r e s p o n s i b i l i t y t o SAIF. 

ISSUES 

1. M o t i o n t o s t r i k e . 

2. Temporary D i s a b i l i t y . 
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3. C o m p e n s a b i l i t y . 
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4. R e s p o n s i b i l i t y . 

5. A t t o r n e y Fees. 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t e x p e r i e n c e d a w o r k - r e l a t e d i n j u r y on A p r i l 30, 1987 w h i l e em
p l o y e d by EBI's i n s u r e d w h i c h r e s u l t e d i n a h e r n i a t e d lumbar d i s c r e q u i r i n g 
m e d i c a l s e r v i c e s and r e s u l t i n g i n d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

M o t i o n t o S t r i k e 

C l a i m a n t f i l e d a f o r m a l c r o s s - r e q u e s t f o r r e v i e w o f t h e Refer e e ' s o r d e r . 
EBI r e q u e s t e d i n i t s b r i e f t h a t we s t r i k e c l a i m a n t ' s c r o s s - r e q u e s t f o r f a i l u r e 
t o t i m e l y f i l e a b r i e f . Subsequent t o t h a t r e q u e s t , c l a i m a n t s u b m i t t e d h i s 
c r o s s - a p p e l l a n t ' s / r e s p o n d e n t ' s b r i e f . That b r i e f was t i m e l y s u b m i t t e d . See OAR 
438-11-020. Moreover, f i l i n g o f a b r i e f i s n o t j u r i s d i c t i o n a l . I d . T h e r e f o r e , 
EBI's m o t i o n i s w i t h o u t m e r i t . 

Temporary D i s a b i l i t y 

I n i t s b r i e f , EBI a l s o r e q u e s t s an o r d e r o f t h e Board f i n d i n g t h a t 
c l a i m a n t i s n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s beyond a c e r t a i n d a t e . 
T h i s i s s u e was n o t r a i s e d a t h e a r i n g . I n a d d i t i o n , i t r a i s e s a q u e s t i o n r e l a t 
i n g t o t h e p r o p e r p r o c e s s i n g o f t h e c l a i m upon acceptance. We d e c l i n e t o 
address t h e i s s u e a t t h i s t i m e . See Randy L. Johnson, 39 Van N a t t a 463 (1 9 8 7 ) . 

C o m p e n s a b i l i t y and R e s p o n s i b i l i t y 

The R eferee fo u n d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t a "new i n 
j u r y " had o c c u r r e d w h i l e he was employed by EBI's i n s u r e d . The R e f e r e e n o t e d i n 
t h i s r e g a r d t h a t c l a i m a n t had t e s t i f i e d t h a t he t o l d h i s s u p e r v i s o r about t h e 
A p r i l 30, 1987 i n c i d e n t s h o r t l y t h e r e a f t e r . The s u p e r v i s o r d e n i e d t h a t c l a i m a n t 
made such a s t a t e m e n t . I m p l i c i t i n t h e Referee's o r d e r i s an acc e p t a n c e o f t h e 
s u p e r v i s o r ' s t e s t i m o n y and r e j e c t i o n o f c l a i m a n t ' s t e s t i m o n y . 

We do n o t agree t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h e o c c u r r e n c e o f 
an A p r i l 30, 1987 work i n j u r y . To t h e c o n t r a r y , Dr. Campagna, who p e r f o r m e d 
lumbar s u r g e r y on c l a i m a n t b e f o r e A p r i l 30, 1987 and who reexamined c l a i m a n t 
a f t e r t h a t d a t e , has u n e q u i v o c a l l y o p i n e d t h a t c l a i m a n t e x p e r i e n c e d a new i n j u r y 
d a t i n g t o A p r i l 30, 1987. Moreover, Dr. Campagna n o t e d t h a t , whereas c l a i m a n t ' s 
p r e v i o u s i n j u r y was t o t h e L5-S1 d i s c , on A p r i l 30, 1987 c l a i m a n t s u s t a i n e d an 
i n j u r y t o t h e L4 d i s c . I n a d d i t i o n , t h e r e i s no ev i d e n c e i n t h e r e c o r d s u g g e s t 
i n g an o f f - w o r k e x p l a n a t i o n f o r c l a i m a n t ' s p o s t - A p r i l 30, 1987 c o n d i t i o n . 
F u r t h e r , c l a i m a n t was f o r c e d t o l e a v e work a week a f t e r t h e i n c i d e n t due t o i n 
c r e a s e d p a i n . These f a c t s l e a d us t o conclude t h a t c l a i m a n t c r e d i b l y t e s t i f i e d 
t o t h e occurence o f an A p r i l 30, 1987 w o r k - r e l a t e d i n c i d e n t , w h i c h i n d e p e n d e n t l y 
c o n t r i b u t e d t o a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n m e d i c a l s e r 
v i c e s and d i s a b i l i t y . A c c o r d i n g l y , EBI i s t h e r e s p o n s i b l e i n s u r e r f o r 
c l a i m a n t ' s p o s t - A p r i l 30, 1987 c o n d i t i o n . See Hensel Phelps C o n s t r u c t i o n v. 
M i r i c h , 81 Or App 290 (1 9 8 6 ) . 
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A t t o r n e y Fees 
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As a r e s u l t o f our d e c i s i o n f i n d i n g EBI t o be t h e r e s p o n s i b l e i n s u r e r , 
EBI i s a l s o r e s p o n s i b l e f o r payment o f t h e assessed a t t o r n e y f e e as awarded by 
t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2, 1987 i s r e v e r s e d . The SAIF Corp
o r a t i o n ' s a g g r a v a t i o n d e n i a l i s r e i n s t a t e d and u p h e l d . EBI Company's "new 
i n j u r y " d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o EBI f o r acceptance and 
p r o c e s s i n g . EBI, r a t h e r t h a n SAIF, s h a l l be r e s p o n s i b l e f o r payment o f t h e 
$1,000 assessed f e e awarded t o c l a i m a n t a t h e a r i n g . I n a d d i t i o n , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $840 f o r s e r v i c e s on Board r e v i e w , t o be 
p a i d by EBI. 

January 10, 1990 C i t e as 42 Van N a t t a 68 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GLEN D. ROLES, Claimant 
WCB Case No. 88-02747 

ORDER ON REVIEW 
Welch, e t a l , C l aimant A t t o r n e y s 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M i c h a e l 
Johnson's o r d e r t h a t awarded him 60 p e r c e n t (90 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o f t h e l e f t f o r e a r m i n l i e u o f p r i o r awards t o t a l l i n g 
55 p e r c e n t (82.5 d e g r e e s ) . C l a i m a n t contends t h a t he i s e n t i t l e d t o an i n 
c r e a s e d award f o r h i s l e f t f o r e a r m , as w e l l as a s e p a r a t e award f o r l o s s o f use 
o r f u n c t i o n o f h i s l e f t arm. The SAIF C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e Refer e e ' s o r d e r t h a t found t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y 
c l o s e d by D e t e r m i n a t i o n Orders d a t e d February 8, 1984, F e b r u a r y 16, 1984, A p r i l 
26, 1985, and November 18, 1986. SAIF argues t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y as o f t h o s e d a t e s , and, i n any ev e n t , t h a t t h e R e f e r e e l a c k e d j u r i s 
d i c t i o n t o c o n s i d e r t h e m e r i t s o f t h e premature c l o s u r e i s s u e . C l a i m a n t r e 
q u e s t s t h a t we s t r i k e t h a t p o r t i o n o f SAIF's c r o s s - r e p l y b r i e f d i s c u s s i n g t h e 
m e r i t s o f t h e p r e m a t u r e c l o s u r e i s s u e . The m o t i o n t o s t r i k e i s d e n i e d . We r e 
v e r s e w i t h r e g a r d t o t h e premature c l o s u r e i s s u e and a f f i r m w i t h r e g a r d t o t h e 
permanent d i s a b i l i t y i s s u e . 

ISSUES 

1. Whether, as t h e r e s u l t o f a p r i o r Order o f D i s m i s s a l , t h e D e t e r 
m i n a t i o n O r d e r s a t i s s u e had become f i n a l p r i o r t o t h e d a t e o f c l a i m a n t ' s most 
r e c e n t h e a r i n g r e q u e s t ? 

2. I f t h e p r i o r D e t e r m i n a t i o n Orders had n o t become f i n a l by o p e r a 
t i o n o f law, whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e p r i o r 
D e t e r m i n a t i o n Orders? 

3. E x t e n t o f Permanent D i s a b i l i t y . 

FINDINGS OF FACT 

On June 3, 1980, c l a i m a n t compensably i n j u r e d h i s l e f t w r i s t w h i l e 
employed by SAIF's i n s u r e d . H i s c l a i m was accepted by SAIF and b e n e f i t s were 
p a i d . 
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On September 15, 1981, Dr. Cronk, o r t h o p e d i c surgeon, p e r f o r m e d a 
w r i s t f u s i o n i n v o l v i n g i n s e r t i o n o f a p l a t e and screws. A March 10, 1982 D e t e r 
m i n a t i o n Order awarded c l a i m a n t 30 p e r c e n t scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o f h i s l e f t f o r e a r m . On August 12, 1982, t h e permanent d i s a b i l i t y 
award was i n c r e a s e d by S t i p u l a t i o n t o 45 p e r c e n t . 

On September 6, 1983, t h e p l a t e and screws were removed f r o m 
c l a i m a n t ' s w r i s t . C l a i m a n t s u b s e q u e n t l y e x p e r i e n c e d i n c r e a s e d p a i n . Dr. Cronk 
r e f e r r e d c l a i m a n t t o Dr. Nathan, a hand s p e c i a l i s t . Dr. Nathan had x - r a y s ex
posed w h i c h r e v e a l e d an i n c o m p l e t e f u s i o n . Dr. Nathan a l s o f o u n d e v i d e n c e o f 
u n d e r l y i n g c a r p a l t u n n e l d i s e a s e . 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Orders d a t e d F e b r u a r y 
8, 1984 and Feb r u a r y 16, 1984 on r e c o n s i d e r a t i o n . P ursuant t o t h e s e o r d e r s , 
c l a i m a n t was awarded an a d d i t i o n a l 10 p e r c e n t permanent d i s a b i l i t y . C l a i m a n t 
t i m e l y r e q u e s t e d a h e a r i n g on th e s e D e t e r m i n a t i o n Orders l i s t i n g p r e m a t u r e c l a i m 
c l o s u r e as one o f t h e i s s u e s . H i s h e a r i n g r e q u e s t was a s s i g n e d WCB Case No. 84-
13214. 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e c o n s t a n t w r i s t p a i n w h i c h worsened 
w i t h a c t i v i t y . I n September 1984, Dr. Cronk r e f e r r e d c l a i m a n t t o Dr. E l l i s o n , a 
hand surgeon, f o r c o n s u l t a t i o n . On October 29, 1984, Dr. E l l i s o n p e r f o r m e d a 
r e f u s i o n o f t h e w r i s t , a l o n g w i t h a decompression o f t h e l e f t c a r p a l t u n n e l . 
I m m e d i a t e l y f o l l o w i n g t h i s s u r g e r y , c l a i m a n t ' s p r e o p e r a t i v e p a i n o c c a s i o n e d by 
movement i n t h e w r i s t d i s a p p e a r e d . 

C l a i m a n t ' s c l a i m was a g a i n c l o s e d by a D e t e r m i n a t i o n Order d a t e d 
A p r i l 26, 1985. T h i s D e t e r m i n a t i o n Order awarded no a d d i t i o n a l permanent d i s 
a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g , a g a i n l i s t i n g p r e m a t u r e c l o s u r e as one 
o f t h e i s s u e s . T h i s r e q u e s t was c o n s o l i d a t e d w i t h WCB Case No. 84-13214. 

C l a i m a n t commenced an o n - t h e - j o b t r a i n i n g program i n J u l y 1985 as an 
en g i n e assembler. The t r a i n i n g program ended i n October 1986. C l a i m a n t ' s c l a i m 
was a g a i n c l o s e d by a D e t e r m i n a t i o n Order d a t e d November 18, 1986, w h i c h awarded 
no a d d i t i o n a l permanent d i s a b i l i t y . T h i s D e t e r m i n a t i o n Order was a l s o appealed, 
p a r t l y on t h e b a s i s o f premature c l o s u r e , and was c o n s o l i d a t e d w i t h WCB Case No. 
84-13214. The c o n s o l i d a t e d r e q u e s t s were s e t f o r h e a r i n g on Octo b e r 22, 1987. 

I n January 1987, c l a i m a n t was diagnosed as s u f f e r i n g f r o m a r t h r i t i s 
o f t h e u l n a r j o i n t . Dr. E l l i s o n s u b s e q u e n t l y p e r f o r m e d s u r g i c a l f u s i o n o f 
c l a i m a n t ' s d i s t a l r a d i a l u l n a r j o i n t . C l a i m a n t ' s c l a i m was a g a i n reopened f o r 
t h e s u r g e r y . 

The c l a i m was s t i l l open as o f September 1987. C l a i m a n t ' s a t t o r n e y 
and t h e SAIF c l a i m s examiner d i s c u s s e d t h e s i t u a t i o n by t e l e p h o n e on September 
15, 1987. C l a i m a n t ' s a t t o r n e y s u b s e q u e n t l y c o n t a c t e d t h e H e a r i n g s D i v i s i o n r e 
q u e s t i n g t h a t h i s pen d i n g h e a r i n g r e q u e s t s be d i s m i s s e d w i t h o u t p r e j u d i c e . On 
September 25, 1987, an Order o f D i s m i s s a l was e n t e r e d by a Ref e r e e i n WCB Case 
No. 84-13214. The o r d e r s t a t e d : 

"The r e q u e s t f o r h e a r i n g f i l e d i n t h e c a p t i o n e d -
m a t t e r has been w i t h d r a w n by c l a i m a n t ; t h e r e f o r e , 
"THE MATTER IS DISMISSED WITHOUT PREJUDICE." 

The Order o f D i s m i s s a l d i d n o t i n c l u d e a s t a t e m e n t o f t h e p a r t i e s ' 
a p p e a l r i g h t s under ORS 656.289(3). N e i t h e r p a r t y r e q u e s t e d Board r e v i e w o f t h e 
d i s m i s s a l o r d e r w i t h i n 30 days o f i t s i s s u a n c e . 
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On F e b r u a r y 17, 1988, t h e c l a i m was a g a i n c l o s e d by a D e t e r m i n a t i o n 
O r d e r. On F e b r u a r y 24, 1988, c l a i m a n t r e q u e s t e d a h e a r i n g on t h e D e t e r m i n a t i o n 
Order r a i s i n g as i s s u e s t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d August 12, 
1982 t h r o u g h September 6, 1983, as w e l l as e x t e n t o f sch e d u l e d permanent d i s 
a b i l i t y . A t h e a r i n g , t e m p o r a r y d i s a b i l i t y d u r i n g t h e p e r i o d J anuary 13, 1984 
t h r o u g h October 28, 1984 was a l s o r a i s e d by c l a i m a n t as an i s s u e . 

The p a r t i e s s t i p u l a t e t h a t t h e November 18, 1986 D e t e r m i n a t i o n Order 
s h o u l d be amended t o award te m p o r a r y t o t a l d i s a b i l i t y compensation f r o m J a n u a r y 
15, 1986 t h r o u g h March 3, 1986. 

Cl a i m a n t e x p e r i e n c e s c o n s t a n t p a i n i n h i s l e f t w r i s t w h i c h worsens 
w i t h a c t i v i t y . He i s a b l e t o m a n i p u l a t e o b j e c t s w i t h t h e f i n g e r s o f h i s l e f t 
hand, b u t he i s u n a b l e t o l i f t o b j e c t s w i t h h i s l e f t hand due t o w r i s t p a i n . He 
has g r e a t l y r e d u c e d g r i p s t r e n g t h w i t h t h e l e f t hand. H i s w r i s t i s f u s e d i n t h e 
n e u t r a l p o s i t i o n . 

FINDINGS OF ULTIMATE FACT 

The F e b r u a r y 8, 1984, February 16, 1984, A p r i l 26, 1985 and November 
18, 1986 D e t e r m i n a t i o n Orders were a l l m a i l e d more t h a n one ye a r p r i o r t o 
c l a i m a n t ' s F e b r u a r y 24, 1988 r e q u e s t f o r h e a r i n g . 

C l a i m a n t ' s i n j u r y - r e l a t e d symptoms a re c o n f i n e d t o h i s f o r e a r m . He 
e x p e r i e n c e s no symptoms above h i s f o r e a r m . 

CONCLUSIONS OF LAW AND OPINION 

Whether t h e F e b r u a r y 8, 1984, February 16, 1984, A p r i l 26, 1985 and 
November 18, 1986 D e t e r m i n a t i o n Orders have become f i n a l by o p e r a t i o n o f law. 

We r e j e c t SAIF's argument t h a t t h e Referee d i d n o t have j u r i s d i c t i o n 
t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e D e t e r m i n a t i o n O r d ers i n 
q u e s t i o n . The H e a r i n g s D i v i s i o n has j u r i s d i c t i o n over any q u e s t i o n c o n c e r n i n g a 
c l a i m . ORS 656.283(1) and 656.726(2). Whether t h e D e t e r m i n a t i o n O r d e r s 
p r o p e r l y c l o s e d c l a i m a n t ' s c l a i m was a q u e s t i o n c o n c e r n i n g a c l a i m . T h e r e f o r e , 
t h e R e f e r e e had j u r i s d i c t i o n t o d e t e r m i n e whether l i t i g a t i o n o f t h e D e t e r m i n a 
t i o n O r d e r s was b a r r e d because t h e y had become f i n a l by o p e r a t i o n o f law. How
ev e r , we d i s a g r e e w i t h h i s r u l i n g on t h i s i s s u e . 

P u r s u a n t t o fo r m e r ORS 656.319(4), a r e q u e s t f o r r e v i e w o f a D e t e r 
m i n a t i o n Order must be f i l e d w i t h i n one year a f t e r m a i l i n g o f t h e D e t e r m i n a t i o n 
Order t o t h e p a r t i e s . (ORS 656.319(4) c u r r e n t l y r e q u i r e s f i l i n g w i t h i n 180 
days. However, t h e fo r m e r p r o v i s i o n i s a p p l i c a b l e here.) I f an a p p e a l i s n o t 
p e r f e c t e d w i t h i n one y e a r , t h e s t a t u t e o f l i m i t a t i o n r u n s and t h e D e t e r m i n a t i o n 
Order becomes f i n a l by o p e r a t i o n o f law. 

Here, c l a i m a n t t i m e l y f i l e d r e q u e s t s f o r h e a r i n g s on t h e D e t e r m i n a 
t i o n O r d e rs d a t e d F e b r u a r y 8, 1984, February 16, 1984, A p r i l 26, 1985 and 
November 18, 1986. These h e a r i n g r e q u e s t s were c o n s o l i d a t e d . However, 
c l a i m a n t ' s c l a i m was r e p e a t e d l y reopened f o r f u r t h e r s u r g e r y and v o c a t i o n a l 
t r a i n i n g so t h a t no h e a r i n g was h e l d on t h e h e a r i n g r e q u e s t s f o r s e v e r a l y e a r s . 

F o l l o w i n g c l a i m a n t ' s appeal o f t h e November 18, 1986 D e t e r m i n a t i o n 
O r der, t h e c o n s o l i d a t e d h e a r i n g r e q u e s t s were s e t f o r h e a r i n g on Oct o b e r 22, 
1987. However, p r i o r t o t h a t h e a r i n g d a t e , c l a i m a n t ' s c l a i m was reopened y e t 
a g a i n f o r s u r g e r y . 
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C l a i m a n t ' s h e a r i n g r e q u e s t s were s u b s e q u e n t l y d i s m i s s e d w i t h o u t 
p r e j u d i c e p u r s u a n t t o t h e Order o f D i s m i s s a l d a t e d September 25, 1987. Because 
c l a i m a n t ' s p r i o r , t i m e l y r e q u e s t s f o r h e a r i n g were d i s m i s s e d , and because more 
t h a n one y e a r had t r a n s p i r e d between issuance o f any o f t h e D e t e r m i n a t i o n Orders 
and c l a i m a n t ' s c u r r e n t h e a r i n g r e q u e s t , SAIF contended a t h e a r i n g t h a t t h e one-
y e a r l i m i t a t i o n s p e r i o d had r u n and t h a t c l a i m a n t was p r e c l u d e d f r o m o b t a i n i n g 
r e v i e w o f a l l i s s u e s i n t r i n s i c t o t h o s e o r d e r s . 

C l a i m a n t argued t h a t , a t t h e t i m e o f t h e o r d e r o f d i s m i s s a l , i t was 
t h e i n t e n t o f t h e p a r t i e s t h a t c l a i m a n t be a l l o w e d t o p r e s e r v e h i s r i g h t t o 
c h a l l e n g e t h e D e t e r m i n a t i o n Orders. Claimant r e l i e d ; i n p a r t , upon t h e Board's 
d e c i s i o n i n Robert L. Murphy, 40 Van N a t t a 442 ( 1 9 8 8 ) , i n s u p p o r t o f h i s p o s i 
t i o n . The Referee agreed t h a t t h e p a r t i e s i n t e n d e d t h a t c l a i m a n t ' s r i g h t t o 
c o n t e s t t h e D e t e r m i n a t i o n Orders would s u r v i v e t h e Order o f D i s m i s s a l . R e l y i n g 
upon t h e Board's d e c i s i o n i n Murphy, t h e Referee c o n c l u d e d t h a t t h e Order o f 
D i s m i s s a l would n o t be g i v e n e f f e c t . We d i s a g r e e w i t h t h e R e f e r e e ' s r e a s o n i n g . 

I n Murphy, c l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g on a D e t e r m i n a t i o n 
Order. Upon r e o p e n i n g o f t h e c l a i m f o r s u r g e r y , c l a i m a n t ' s a t t o r n e y w r o t e t h e 
H e a r i n g s D i v i s i o n , r e q u e s t i n g t h a t t h e h e a r i n g r e q u e s t be d i s m i s s e d " w i t h t h e 
r i g h t t o p r e s e r v e a l l i s s u e s u n t i l t h i s c l a i m has been c l o s e d and i s ready t o 
p r o c e e d t o h e a r i n g . " Two weeks l a t e r , t h e P r e s i d i n g R eferee e n t e r e d an o r d e r o f 
d i s m i s s a l , n o t i n g t h a t t h e h e a r i n g r e q u e s t had been w i t h d r a w n . The o r d e r d i d 
n o t s p e c i f y whether t h e d i s m i s s a l was " w i t h " o r " w i t h o u t " p r e j u d i c e . A t t h e 
t i m e o f t h e d i s m i s s a l o r d e r , more t h a n one year had t r a n s p i r e d s i n c e i s s u a n c e o f 
t h e D e t e r m i n a t i o n Order. 

The c l a i m a n t i n Murphy t h e n f i l e d a t i m e l y r e q u e s t f o r Board r e v i e w 
o f t h e d i s m i s s a l o r d e r . Claimant was concerned t h a t , as a r e s u l t o f t h e r u n n i n g 
o f t h e one-year s t a t u t e o f l i m i t a t i o n , t h e d i s m i s s a l o r d e r w o u l d have t h e e f f e c t 
o f p r e c l u d i n g him from l a t e r c o n t e s t i n g t h e D e t e r m i n a t i o n Order. C l a i m a n t r e 
q u e s t e d t h a t t h e d i s m i s s a l o r d e r be m o d i f i e d t o r e a d t h a t i t was i s s u e d " w i t h o u t 
p r e j u d i c e . " 

The Board i n Murphy d e c l i n e d t o m o d i f y t h e d i s m i s s a l o r d e r , b u t 
g r a n t e d c l a i m a n t o t h e r r e l i e f . The Board d e c l i n e d t o m o d i f y t h e d i s m i s s a l o r d e r 
f o r two r e a s o n s . F i r s t , we no t e d our p o l i c y t o i n t e r p r e t any d i s m i s s a l o r d e r 
i s s u e d by t h e He a r i n g s D i v i s i o n as an o r d e r o f " d i s m i s s a l w i t h o u t p r e j u d i c e , " 
u n l e s s t h e o r d e r s t a t e s o t h e r w i s e . More f u n d a m e n t a l l y , we n o t e d t h a t t h e modi
f i c a t i o n r e q u e s t e d by c l a i m a n t would n o t serve t h e purpose f o r w h i c h i t was r e 
q u e s t e d . T h i s c o n c l u s i o n r e s u l t e d from our d e t e r m i n a t i o n t h a t a d i s m i s s a l 
" w i t h o u t p r e j u d i c e " would o n l y a l l o w f u t u r e t i m e l y r e q u e s t s f o r h e a r i n g on t h e 
D e t e r m i n a t i o n Order, and would n o t t o l l t h e r u n n i n g o f t h e one-year l i m i t a t i o n 
p e r i o d . C onsequently, any subsequent h e a r i n g r e q u e s t on t h e D e t e r m i n a t i o n Order 
would be u n t i m e l y . 

Having so f o u n d , we t h e n concluded i n Murphy t h a t c l a i m a n t ' s l e t t e r 
t o t h e H e a r i n g s D i v i s i o n was n o t i n t e n d e d as a r e q u e s t f o r an o r d e r o f d i s m i s s a l 
" w i t h o u t p r e j u d i c e . " Rather, c l a i m a n t i n t e n d e d t o have h i s case p l a c e d i n 
i n a c t i v e s t a t u s . We, t h e r e f o r e , r e v e r s e d t h e Referee's o r d e r o f d i s m i s s a l , 
r e i n s t a t e d c l a i m a n t ' s h e a r i n g r e q u e s t , and remanded t o t h e H e a r i n g s D i v i s i o n f o r 
f u r t h e r a c t i o n c o n s i s t e n t w i t h our o r d e r . 

SAIF argues t h a t t h e Referee m i s a p p l i e d Murphy t o t h e f a c t s o f t h i s 
case. SAIF argues t h a t , p r o p e r l y i n t e r p r e t e d , Murphy r e q u i r e s t h e o p p o s i t e con
c l u s i o n t o t h a t reached by t h e Referee. That i s , SAIF contends t h a t Murphy 
s u p p o r t s t h e c o n c l u s i o n t h a t an u n c o n t e s t e d d i s m i s s a l o r d e r , even i f e n t e r e d 
" w i t h o u t p r e j u d i c e , " has no e f f e c t upon t h e one-year l i m i t a t i o n p e r i o d ; , i f t h e 
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p e r i o d has r u n , t h e n l i t i g a t i o n o f t h e D e t e r m i n a t i o n Order i s f o r e v e r b a r r e d . 
The i n t e n t o f t h e p a r t i e s i s i r r e l e v a n t . 
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SAIF a s s e r t s t h a t t h e Board i n Murphy a f f o r d e d r e l i e f t o c l a i m a n t 
o n l y because c l a i m a n t t i m e l y r e q u e s t e d r e v i e w o f t h e d i s m i s s a l o r d e r i t s e l f . 
S i n c e t h e d i s m i s s a l i n Murphy was n o t f i n a l , and i t was b r o u g h t b e f o r e t h e 
Board, t h e Board c o u l d e x e r c i s e i t s j u r i s d i c t i o n and, under i t s g e n e r a l p o l i c y , 
change t h e s i t u a t i o n t o p r e v e n t t h e s t a t u t e o f l i m i t a t i o n s f r o m b a r r i n g l i t i g a 
t i o n o f t h e D e t e r m i n a t i o n Order. By c o n t r a s t , here SAIF argues t h a t t h e d i s 
m i s s a l o r d e r i s f i n a l . T h e r e f o r e , SAIF contends t h e p r o v i s i o n s o f f o r m e r ORS 
656.319(4) b a r r e v i e w o f t h e D e t e r m i n a t i o n Orders. 

SAIF's i n t e r p r e t a t i o n o f Murphy i s c o r r e c t . We g r a n t e d r e l i e f i n 
t h a t case because t h e c l a i m a n t f i l e d a t i m e l y r e q u e s t f o r r e v i e w o f t h e d i s 
m i s s a l o r d e r . There was no t i m e l y r e q u e s t f o r r e v i e w o f t h e d i s m i s s a l o r d e r a t 
i s s u e i n t h e p r e s e n t case. Moreover, a t t h e t i m e o f t h e d i s m i s s a l o r d e r , t h e 
p e r i o d o f l i m i t a t i o n s f o r r e q u e s t i n g a new h e a r i n g on t h e D e t e r m i n a t i o n O r d ers 
had e x p i r e d , so t h a t f u r t h e r l i t i g a t i o n i s b a r r e d . Under t h e s e c i r c u m s t a n c e s , 
t h e i n t e n t o f t h e p a r t i e s i s i r r e l e v a n t . 

C l a i m a n t contends t h a t t h e o r d e r o f d i s m i s s a l here was n o t f i n a l 
because i t f a i l e d t o c o n t a i n a n o t i c e o f appeal r i g h t s . I n t h i s r e g a r d , ORS 
656.289(3) p r o v i d e s t h a t : 

" ( 3 ) The o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e 
d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e 
p a r t i e s , one o f t h e p a r t i e s r e q u e s t s a r e v i e w by t h e 
b o a r d under ORS 656.295. When one p a r t y r e q u e s t s a r e 
v i e w by t h e b o a r d , t h e o t h e r p a r t y o r p a r t i e s s h a l l have 
t h e r e m a i n d e r o f t h e 30-day p e r i o d and i n no case l e s s 
t h a n 10 days i n w h i c h t o r e q u e s t board r e v i e w i n t h e 
same manner. The 10-day r e q u i r e m e n t may c a r r y t h e 
p e r i o d o f t i m e a l l o w e d f o r r e q u e s t s f o r board r e v i e w s 
beyond t h e 3 0 t h day. The o r d e r s h a l l c o n t a i n a 
s t a t e m e n t e x p l a i n i n g t h e r i g h t s o f t h e p a r t i e s under 
t h i s s u b s e c t i o n and ORS 656.295." 

We c o n c l u d e t h a t an o r d e r does not depend upon n o t i c e o f a p p e a l 
r i g h t s t o be f i n a l . R a t h e r , t o be a f i n a l o r d e r , an o r d e r must l e a v e no i s s u e 
u n r e s o l v e d , i . e . , no f u r t h e r q u e s t i o n s can a r i s e b e f o r e t h e R e f e r e e h e a r i n g t h e 
m a t t e r . See Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) . That i s c l e a r l y t h e 
case w i t h an o r d e r o f d i s m i s s a l . Pursuant t o such an o r d e r , n o t h i n g r e m a i n s t o 
be done. 

T h e r e f o r e , t h e d i s m i s s a l o r d e r a t i s s u e here was f i n a l under ORS 
656.295(3) " u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h a copy o f t h e o r d e r 
[was] m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t [ e d ] r e v i e w by t h e b o a r d 
under ORS 656.295." N e i t h e r p a r t y r e q u e s t e d r e v i e w o f t h e d i s m i s s a l o r d e r 
w i t h i n 30 days. The f a c t t h a t t h e o r d e r d i d n o t i n c l u d e a n o t i c e o f a p p e a l 
r i g h t d i d n o t v o i d t h e o r d e r o r s t o p t h e r u n n i n g o f t h e 30-day a p p e a l p e r i o d . 

T h e r e f o r e , we c o n c l u d e t h a t t h e September 25, 1987 d i s m i s s a l o r d e r 
was f i n a l d e s p i t e t h e absence o f appeal r i g h t s . F u r t h e r , because more t h a n one 
y e a r t r a n s p i r e d between i s s u a n c e o f t h e February 8, 1984, F e b r u a r y 16, 1984, 
A p r i l 26, 1985 and November 18, 1986 D e t e r m i n a t i o n Orders and c l a i m a n t ' s most 
r e c e n t r e q u e s t f o r h e a r i n g , t h o s e o r d e r s had become f i n a l by o p e r a t i o n o f law 
p r i o r t o t h e h e a r i n g . 
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(a) Forearm 

The Board adopts t h e Referee's d i s c u s s i o n o f t h i s i s s u e f o u n d on 
pages 4 t h r o u g h 5 and 7 t h r o u g h 8 o f h i s o r d e r . 

(b) Arm 

On r e v i e w , c l a i m a n t r e q u e s t s an a d d i t i o n a l award f o r l o s s o f use o f 
h i s l e f t arm. I n s u p p o r t o f h i s r e q u e s t , c l a i m a n t r e p l i e s upon a Jan u a r y 18, 
1988 r e p o r t f r o m Dr. Nye, a hand surgeon who pe r f o r m e d an ind e p e n d e n t m e d i c a l 
e x a m i n a t i o n . I n h i s r e p o r t , Dr. Nye s t a t e d : 

" I t h i n k t h e p a t i e n t i s m e d i c a l l y s t a t i o n a r y a t t h e 
p r e s e n t t i m e . I would award him a 30% impa i r m e n t 
f o r a n k y l o s i s o f t h e w r i s t and a 10% impa i r m e n t o f 
t h e upper e x t r e m i t y on t h e b a s i s o f c h r o n i c 
d i s c o m f o r t . " 

SAIF argues t h a t Dr. Nye was n o t i n d i c a t i n g e n t i t l e m e n t t o a 
s e p a r a t e award f o r c l a i m a n t ' s upper arm, b u t t h a t i n s t e a d he was s i m p l y i n d i c a t 
i n g t h a t c l a i m a n t s u f f e r s from c h r o n i c p a i n w h i c h causes a d d i t i o n a l i m pairment 
t o h i s i n j u r e d w r i s t . A l t e r n a t i v e l y , SAIF argues t h a t Dr. Nye was c o n v e r t i n g 
h i s w r i s t f i n d i n g s t o a f i n d i n g f o r t h e e n t i r e arm. SAIF argues t h a t such a 
c o n v e r s i o n i s imp r o p e r because c l a i m a n t has s u f f e r e d no i n j u r y - r e l a t e d i m p a i r 
ment t o h i s arm. We agree. Claimant t e s t i f i e d t h a t h i s symptoms a r e r e s t r i c t e d 
t o t h e a r e a f r o m h i s m i d - f o r e a r m towards h i s hand. There i s no i n d i c a t i o n o f 
i n v o l v e m e n t above t h e f o r e a r m . Consequently, c l a i m a n t i s n o t e n t i t l e d t o a 
s e p a r a t e award f o r t h e arm. 

ORDER 

The Referee's o r d e r d a t e d August 26, 1988, as r e c o n s i d e r e d October 
17, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e 
Re f e r e e ' s o r d e r t h a t s e t a s i d e t h e February 8, 1984, F e b r u a r y 16, 1984, A p r i l 
26, 1985 and November 18, 1986 D e t e r m i n a t i o n Orders i s r e v e r s e d . The Determina
t i o n O r d e rs a r e r e i n s t a t e d and a f f i r m e d s u b j e c t t o amendment, by s t i p u l a t i o n , o f 
t h e November 18, 1986 D e t e r m i n a t i o n Order t o award t e m p o r a r y t o t a l d i s a b i l i t y 
c o m pensation f r o m January 15, 1986 t h r o u g h March 3, 1986. The re m a i n d e r o f t h e 
Re f e r e e ' s o r d e r i s a f f i r m e d . 

J a n u a r y 10, 1990 C i t e as 42 Van N a t t a 73 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GLEN D. ROLES, Claimant 
WCB Case No. 88-19267 

ORDER ON REVIEW 
Welch, e t a l , C l aimant A t t o r n e y s 

J e f f Gerner ( S a i f ) Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

T h i s i s a c o n s o l i d a t e d r e v i e w o f WCB Case Nos. 88-19267 and 89-
06314. I n WCB Case No. 88-19267, t h e SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f 
Ref e r e e H a r r i ' s o r d e r t h a t : (1) awarded te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s 
p u r s u a n t t o a p r i o r o r d e r i s s u e d by Referee M i c h a e l Johnson; and (2) assessed 
p e n a l t i e s and an a s s o c i a t e d a t t o r n e y f e e f o r a f a i l u r e t o comply w i t h t h e a f o r e 
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men t i o n e d o r d e r . I n WCB Case No. 89-06314, SAIF r e q u e s t s r e v i e w o f R e f e r e e 
Emerson's o r d e r t h a t assessed p e n a l t i e s and an a s s o c i a t e d a t t o r n e y f e e f o r a 
f a i l u r e t o comply w i t h Referee H a r r i ' s enforcement o r d e r . 

On r e v i e w , SAIF argues t h a t Referee Johnson l a c k e d j u r i s d i c t i o n t o 
e n t e r h i s o r d e r ; and t h e r e f o r e t h a t h i s o r d e r i s v o i d . I n a d d i t i o n , SAIF con
t e n d s t h a t t h e amounts awarded by Referee Johnson were n o t "compensation" 
p a y a b l e p e n d i n g a p p e a l . See ORS 656.313(1) & 656.005(8). Moreover, SAIF con
t e n d s t h a t p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e es a r e n o t a s s e s s a b l e because 
SAIF had a l e g i t i m a t e doubt as t o i t s d u t y t o pay t h e amounts awarded by R e f e r e e 
Johnson. For t h e s e reasons, SAIF contends t h a t Referee H a r r i e r r e d i n e n f o r c i n g 
R e f e r e e Johnson's o r d e r and, i n t u r n , t h a t Referee Emerson e r r e d i n a s s e s s i n g 
p e n a l t i e s and a r e l a t e d f e e f o r SAIF's f a i l u r e t o comply w i t h R e f e r e e H a r r i ' s 
o r d e r . 

We r e v e r s e t h e p e n a l t y assessments and a f f i r m t h e r e m a i n d e r o f t h e 
o r d e r s i n b o t h cases. 

WCB Case No. 88-19267 

ISSUES 

1. Enforcement o f p r i o r o r d e r awarding t e m p o r a r y d i s a b i l i t y bene
f i t s . 

2. E n t i t l e m e n t t o p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 

3. Amount o f t h e p e n a l t y - r e l a t e d a t t o r n e y f e e . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact and U l t i m a t e F a c t s 
w i t h t h e f o l l o w i n g a d d i t i o n . 

By Order on Review o f t h i s d a t e i n WCB Case No. 88-02747, t h e Board 
has r e v e r s e d t h o s e p o r t i o n s o f Referee M i c h a e l Johnson's August 26, 1988 o r d e r , 
as r e c o n s i d e r e d October 17, 1988, w h i c h s e t a s i d e f o u r D e t e r m i n a t i o n O r d e r s as 
pr e m a t u r e and o r d e r e d SAIF t o pay v a r i o u s amounts o f t e m p o r a r y t o t a l d i s a b i l i t y 
c o m pensation. Glen D. Roles. 42 Van N a t t a 68 ( I s s u e d t h i s d a t e ) . 

CONCLUSIONS OF LAW AND OPINION 

SAIF argues t h a t i t r e a s o n a b l y b e l i e v e d t h a t i t s r e f u s a l t o comply 
w i t h R e f e r e e Johnson's o r d e r was l e g a l l y s u p p o r t e d . I t , t h e r e f o r e , c o n t e n d s 
t h a t no p e n a l t y s h o u l d be assessed. However, f a i l u r e t o pay compensation i n t h e 
f a c e o f a c l e a r o r d e r t o do so i s an unreasonable r e f u s a l t o pay compensation 
and exposes an employer o r i n s u r e r t o l i a b i l i t y f o r p e n a l t i e s . ORS 6 5 6 . 2 6 2 ( 1 0 ) . 
SAIF c o u l d n o t have been u n c e r t a i n as t o i t s d u t i e s under R e f e r e e Johnson's 
o r d e r . Compare I r e n e M. Gonzalez, 38 Van N a t t a 954 (1986) (ambiguous o r d e r may 
g i v e r i s e t o r e a s o n a b l e u n c e r t a i n t y as t o o b l i g a t i o n s ) . SAIF's d u t i e s under 
R e f e r e e Johnson's o r d e r were c l e a r . SAIF chose n o t t o comply w i t h t h a t o r d e r . 
We c o n c l u d e , t h e r e f o r e , t h a t SAIF's conduct was un r e a s o n a b l e . 

We f u r t h e r c o n c l u d e , however, t h a t p e n a l t i e s a r e n e v e r t h e l e s s n o t 
a s s e s s a b l e . I n t h i s r e g a r d , ORS 656.262(10) p r o v i d e s f o r a p e n a l t y on "amounts 
t h e n due." The i m p o r t o f t h i s s t a t u t o r y language was addressed by t h e Supreme 
C o u r t i n G e o r g i a - P a c i f i c v. Hughes, 305 Or 286 (1 9 8 8 ) . I n Hughes, t h e employer 
f a i l e d t o pay i n t e r i m compensation t o c l a i m a n t between t h e t i m e c l a i m a n t f i l e d 
h i s o c c u p a t i o n a l d i s e a s e c l a i m and t h e d a t e t h e employer d e n i e d t h e c l a i m . A 
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r e f e r e e d e t e r m i n e d t h a t c l a i m a n t was e n t i t l e d t o compensation d u r i n g t h i s 
p e r i o d . The employer r e q u e s t e d Board r e v i e w and r e f u s e d t o pay t h e awarded 
i n t e r i m compensation p e n d i n g t h a t r e v i e w . C l a i m a n t r e q u e s t e d a h e a r i n g on t h e 
employer's r e f u s a l t o pay. A second r e f e r e e c o n c l u d e d t h a t t h e employer s h o u l d 
have p a i d t h e award pending a p p e a l . The r e f e r e e awarded c l a i m a n t p e n a l t i e s and 
a t t o r n e y f e e s based upon t h e i n t e r i m compensation awarded. 

On Board r e v i e w o f t h e f i r s t r e f e r e e ' s d e c i s i o n , c i t i n g t h e Supreme 
C o u r t ' s d e c i s i o n i n Bono v. SAIF, 298 Or 406 ( 1 9 8 4 ) , we reduced t h e award o f 
i n t e r i m compensation. On r e v i e w o f t h e second r e f e r e e ' s e n f o r c e m e n t d e c i s i o n , 
we c o r r e s p o n d i n g l y reduced t h e p e n a l t y assessed a g a i n s t t h e employer t o conform 
t o t h e m o d i f i e d i n t e r i m compensation award. On j u d i c i a l r e v i e w w i t h r e g a r d t o 
t h e p e n a l t y i s s u e , t h e Court o f Appeals r e i n s t a t e d t h e e n t i r e p e n a l t y l e v i e d by 
t h e r e f e r e e on t h e ground t h a t Bono r e f l e c t e d a change i n t h e law so t h a t a t t h e 
t i m e t h e i n t e r i m compensation was awarded, i t was " t h e n due" w i t h i n t h e meaning 
o f ORS 656.262(10). The employer r e q u e s t e d Supreme C o u r t r e v i e w . 

The Supreme Court found t h a t t h e Board p r o p e r l y r e d u c e d t h e p e n a l t y 
t o r e f l e c t t h e r e d u c t i o n i n i n t e r i m compensation t h a t was mandated by Bono. The 
C o u r t e x p l a i n e d as f o l l o w s (305 Or App 294): 

"The f l a w i n t h e [ C o u r t o f Appeal's] r e a s o n i n g i s 
t h e s t a t e m e n t t h a t Bono changed t h e law r e g a r d i n g 
i n t e r i m compensation. I n f a c t , Bono m e r e l y c l a r i 
f i e d a p o i n t t h a t i s i m p l i c i t i n t h e s t a t u t e s and i n 
Jones [ v . Emanuel H o s p i t a l , 280 Or 147 ( 1 9 7 7 ) ] * * 
*. That p a r t o f t h e r e f e r e e ' s award o f u n p a i d 
i n t e r i m compensation, compensating c l a i m a n t d u r i n g a 
p e r i o d when he was w o r k i n g , was never due. Conse
q u e n t l y , G e o r g i a - P a c i f i c cannot be p e n a l i z e d f o r n o t 
h a v i n g p a i d i t . " 

We c o n c l u d e t h a t t h e C o u r t ' s r e a s o n i n g as e x p r e s s e d i n G e o r g i a -
P a c i f i c v. Hughes c o n t r o l s our d e c i s i o n here. I n t h i s r e g a r d , p u r s u a n t t o our 
d e c i s i o n on t h e m e r i t s i n WCB Case No. 88-02747, t h e t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n o r d e r e d p a i d by Referee M i c h a e l Johnson was "never due." Conse
q u e n t l y , SAIF cannot be p e n a l i z e d f o r n o t h a v i n g p a i d i t . I n sum, a l t h o u g h SAIF 
r e f u s e d t o comply w i t h an unambiguous o r d e r o f a r e f e r e e t o pay compensation, we 
a r e c o n s t r a i n e d f r o m a s s e s s i n g a p e n a l t y f o r t h a t c o n d u c t . T h e r e f o r e , d e s p i t e 
t h e a dverse p o l i c y i m p l i c a t i o n s o f such a c o n c l u s i o n (see Oscar L. Drew, 38 Van 
N a t t a 934, 936 ( 1 9 8 6 ) ) , we f i n d t h a t t h e Referee's award o f a p e n a l t y must be 
r e v e r s e d . 

The Referee a l s o awarded c l a i m a n t ' s a t t o r n e y a p e n a l t y - r e l a t e d 
a t t o r n e y f e e o f $3,000 f o r s e r v i c e s a t h e a r i n g . A p e n a l t y - r e l a t e d a t t o r n e y f e e 
may be assessed under ORS 656.382(1) whether o r n o t t h e r e a r e "amounts t h e n due" 
so l o n g as t h e r e i s "unreasonable r e s i s t a n c e t o t h e payment o f compensation". 
E l l i s v. M c C a l l I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 
( 1 9 8 9 ) . We have p r e v i o u s l y d e t e r m i n e d t h a t SAIF's conduct was u n r e a s o n a b l e . 
F u r t h e r m o r e , a f e e may be assessed under 656.382(1) i f an employer " r e f u s e s t o 
pay compensation due under an o r d e r o f a r e f e r e e . . . " Here, t h e t e m p o r a r y d i s 
a b i l i t y b e n e f i t s awarded p u r s u a n t t o Referee Johnson's o r d e r were c l e a r l y 
"compensation" d e s p i t e t h e f a c t t h a t , i n l i g h t o f o u r d e c i s i o n i n WCB Case No. 
88-02747, t h o s e b e n e f i t s were n o t " t h e n due." We t h e r e f o r e c o n c l u d e t h a t t h e 
R e f e r e e ' s award o f a p e n a l t y - r e l a t e d f e e was a p p r o p r i a t e . 

SAIF has a l s o c h a l l e n g e d t h e amount o f t h e p e n a l t y - r e l a t e d a t t o r n e y 
f e e awarded by t h e Referee. I n d e t e r m i n i n g t h e r e a s o n a b l e n e s s o f a t t o r n e y f e e s , 
s e v e r a l f a c t o r s must be c o n s i d e r e d : (1) t h e t i m e d e v o t e d t o t h e case; (2) t h e 
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c o m p l e x i t y o f t h e i s s u e ( s ) i n v o l v e d ; (3) t h e v a l u e o f t h e . i n t e r e s t i n v o l v e d ; (4) 
t h e s k i l l o f t h e a t t o r n e y s ; (5) t h e n a t u r e o f t h e p r o c e e d i n g s ; (6) t h e b e n e f i t 
s e c u r e d f o r t h e r e p r e s e n t e d p a r t y ; (7) t h e r i s k i n a p a r t i c u l a r case t h a t an 
a t t o r n e y ' s e f f o r t s may go uncompensated; and (8) t h e a s s e r t i o n o f f r i v o l o u s 
i s s u e s o r de f e n s e s . OAR 438-15-010(6). Our r e v i e w o f t h e r e c o r d , i n l i g h t o f 
t h e above f a c t o r s , s u g gests t h a t t h e a t t o r n e y f e e award made by t h e R e f e r e e was 
a p p r o p r i a t e and s h o u l d be a f f i r m e d . 

S u b j e c t t o t h e f o r e g o i n g d i s c u s s i o n , we adopt t h e R e f e r e e ' s o p i n i o n 
r e g a r d i n g SAIF's c o n t e n t i o n s as found i n h i s O p i n i o n and Order and h i s Order on 
R e c o n s i d e r a t i o n . 

WCB Case No. 89-06314 

We adopt t h e Referee's f a c t u a l f i n d i n g s . On t h e m e r i t s , o u r 
a n a l y s i s above i s e q u a l l y a p p l i c a b l e t o t h i s case. T h e r e f o r e , we adopt t h e 
Refere e ' s C o n c l u s i o n s and Law so l o n g as t h e y a re n o t i n c o n s i s t e n t w i t h t h e 
above a n a l y s i s . C onsequently, we conclude t h a t t h e Referee's award o f a p e n a l t y 
must be r e v e r s e d g i v e n our r e v e r s a l o f t h e u n d e r l y i n g o r d e r ; however, t h e 
p e n a l t y - r e l a t e d a t t o r n e y f e e award was p r o p e r . 

Because a t t o r n e y f e e s a r e n o t "compensation" w i t h i n t h e meaning o f 
ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o a t t o r n e y f e e s f o r s u c c e s s f u l l y de
f e n d i n g t h o s e awards on Board r e v i e w . See Saxton v. SAIF, 80 Or App 631, r e v 
den 302 Or 159 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

I n WCB Case No. 88-19267, t h e Referee's o r d e r d a t e d F e b r u a r y 27, 
1989, as r e c o n s i d e r e d March 16, 1989, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . 
That p o r t i o n o f t h e Referee's o r d e r t h a t assessed a 25 p e r c e n t p e n a l t y a g a i n s t 
t h e SAIF C o r p o r a t i o n i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500 f o r p r e v a i l i n g on t h e 
t e m p o r a r y d i s a b i l i t y compensation i s s u e , t o be p a i d by SAIF. I n WCB Case No. 
89-06314, t h e Refer e e ' s o r d e r d a t e d May 16, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t assessed an a d d i t i o n a l 
25 p e r c e n t p e n a l t y a g a i n s t SAIF i s r e v e r s e d . The Referee's a t t o r n e y f e e award 
i s a f f i r m e d . 

J a nuary 10, 1990 C i t e as 42 Van N a t t a 76 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD F. TAYLOR, Claimant 

WCB Case Nos. 87-11524 & 87-14282 
ORDER ON REVIEW 

P e t e r O. Hansen, Claimant A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Judy Johnson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e 
D a u g h t r y ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r an upper back c o n d i t i o n ; and (2) up h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
r e s p o n s i b i l i t y . We a f f i r m . 
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C l a i m a n t s u f f e r e d low back and l e g i n j u r i e s i n December, 1978, w h i l e he 
was w o r k i n g f o r SAIF's i n s u r e d . A laminectomy was p e r f o r m e d a t L2-3 i n May, 
1979. The c l a i m was accepted by SAIF, and s u b s e q u e n t l y c l o s e d by D e t e r m i n a t i o n 
Order i s s u e d A p r i l 9, 1982, which awarded 20 p e r c e n t u n s cheduled permanent d i s 
a b i l i t y . By s t i p u l a t i o n d a t e d J u l y 24, 1984, t h i s award was i n c r e a s e d t o 27.5 
p e r c e n t u n s cheduled permanent d i s a b i l i t y and c l a i m a n t was a l s o awarded 12.5 p e r 
c e n t s c h e d u l e d permanent d i s a b i l i t y f o r t h e l e f t l e g and 17.5 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e r i g h t l e g . 

C l a i m a n t r e t u r n e d t o work as a sc h o o l c u s t o d i a n . 

On A p r i l 22, 1985, c l a i m a n t s u f f e r e d a mid-low back s t r a i n w h i l e moving a 
l a d d e r a t work. He r e t u r n e d t o r e g u l a r work w i t h o u t l i m i t a t i o n s i n October, 
1985. A c l a i m f o r t h a t i n j u r y was accepted by L i b e r t y N o r t h w e s t , and subse
q u e n t l y c l o s e d on March 12, 1986 by D e t e r m i n a t i o n Order, w h i c h awarded t e m p o r a r y 
d i s a b i l i t y o n l y . 

I n November, 1986, c l a i m a n t s u f f e r e d a r e c u r r e n c e o f upper l e g and low 
back p a i n w h i c h became i n c r e a s i n g l y more severe. He r e t u r n e d t o h i s f a m i l y 
d o c t o r , Dr. Eubanks, s e e k i n g a d d i t i o n a l t r e a t m e n t . C l a i m a n t was u n a b l e t o r e 
t u r n t o work commencing February 11, 1987. 

I n v e s t i g a t i o n by Dr. Johnson, neurosurgeon, e s t a b l i s h e d t h a t c l a i m a n t ' s 
c o n d i t i o n had worsened. Claimant had s u f f e r e d a h e r n i a t e d d i s c a t L3-4. A 
laminectomy was per f o r m e d on August 4, 1987. 

I n J u l y , 1987, L i b e r t y Northwest d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n . I n September, 1987, SAIF d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and payment f o r m e d i c a l t r e a t m e n t , c o n t e n d i n g t h a t 
c l a i m a n t ' s work a c t i v i t i e s w i t h L i b e r t y Northwest had i n d e p e n d e n t l y c o n t r i b u t e d 
t o t h e need f o r s u r g e r y . No .307 o r d e r i s s u e d . 

FINDINGS OF ULTIMATE FACT 

The A p r i l 22, 1985 i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o t h e c a u s a t i o n o f 
c l a i m a n t ' s worsened back c o n d i t i o n . 

CONCLUSIONS OF LAW 

The Referee fo u n d L i b e r t y Northwest r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . We adopt t h e Referee's o p i n i o n on t h i s i s s u e , s u b j e c t t o t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

I n cases i n v o l v i n g s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s , r e s p o n s i b i l i t y r e s t s 
w i t h t h e c a r r i e r a t r i s k a t t h e t i m e o f t h e most r e c e n t i n j u r y t h a t i n d e p e n 
d e n t l y c o n t r i b u t e d t o a wor s e n i n g o f t h e c l a i m a n t ' s c o n d i t i o n . Hensel Phelps 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 (1 9 8 6 ) ; Smith v. Ed's Pancake House, 27 Or 
App 361 ( 1 9 7 6 ) . Where s u c c e s s i v e i n j u r i e s a r e t o t h e same body p a r t , a 
r e b u t t a b l e p r e s u m p t i o n e x i s t s t h a t t h e l a s t accepted i n j u r y c o n t r i b u t e d t o t h e 
worsened c o n d i t i o n and t h a t t h e i n s u r e r a t t h a t t i m e i s r e s p o n s i b l e . That i n 
s u r e r can t h e n r e b u t t h e p r e s u m p t i o n by showing t h a t i t s a c c e p t e d i n j u r y caused 
o n l y symptoms o r i n v o l v e d a d i f f e r e n t c o n d i t i o n a f f e c t i n g t h e same body p a r t . 
I n d u s t r i a l I n d e m n i t y Co. v. Kearns, 70 Or App 583 (1 9 8 4 ) . 

The c o n d i t i o n i n t h e p r e s e n t case i s a low back c o n d i t i o n . C l a i m a n t ' s r e 
c u r r e n t low back c o n d i t i o n o c c u r r e d a f t e r two c l a i m s , one a c c e p t e d by SAIF, and 
one a c c e p t e d by L i b e r t y N orthwest. L i b e r t y Northwest was on t h e r i s k a t t h e 
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t i m e o f t h e l a s t a c c e p t e d c l a i m . A c c o r d i n g l y , i t has t h e burden o f p r o v i n g t h a t 
c l a i m a n t ' s A p r i l , 1985 i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . See Kearns, supra. 

The R e f e r e e d e t e r m i n e d t h a t t h e w e i g h t o f t h e m e d i c a l e v i d e n c e e s t a b l i s h e d 
t h a t t h e 1985 i n j u r y d i d i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s c o n d i t i o n , and 
t h e r e f o r e s e t a s i d e L i b e r t y N o rthwest's d e n i a l . We agree. 

Where t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , more w e i g h t i s g i v e n t o 
t h o s e m e d i c a l o p i n i o n s w h i c h a r e b o t h w e l l - r e a s o n e d and based on c o m p l e t e i n f o r 
m a t i o n . Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) ; see M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473, 476 (1 9 7 7 ) . 

Dr. Johnson, t h e t r e a t i n g neurosurgeon f o r b o t h l a m i n e c t o m i e s , and 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n b o t h p r i o r t o and f o l l o w i n g t h e 1985 i n j u r y , con
c l u d e d t h a t c l a i m a n t ' s need f o r s u r g e r y i n 1987 was r e l a t e d t o t h e 1978 i n j u r y . 
However, he f u r t h e r o p i n e d t h a t a l l o f c l a i m a n t ' s i n t e r v e n i n g i n j u r i e s s i n c e 
1978 i m p a c t e d c l a i m a n t ' s c u r r e n t c o n d i t i o n . T h e r e f o r e , i t was Johnson's o p i n i o n 
t h a t c l a i m a n t ' s low back i n j u r y c l a i m w i t h L i b e r t y N orthwest d i d i n d e p e n d e n t l y 
c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . 

Dr. P a s g u e s i , an o r t h o p e d i c surgeon who examined c l a i m a n t a f t e r t h e second 
laminectomy, o p i n e d t h a t t h e 1978 low back i n j u r y was t h e l a r g e s t c o n t r i b u t o r t o 
c l a i m a n t ' s need f o r t r e a t m e n t i n 1987. Yet, Pasquesi c o n c l u d e d t h a t e v e r y 
exposure i n c l a i m a n t ' s l i f e s i n c e t h e n has c o n t r i b u t e d i n c r e m e n t a l l y t o t h e 
w o r s e n i n g . L o g i c a l l y , c l a i m a n t ' s 1985 i n j u r y w i t h L i b e r t y N o r t h w e s t w o u l d be 
i n c l u d e d w i t h i n such exposures. 

L i b e r t y N o r t h w e s t argues t h a t t h e 1985 back s t r a i n and t h e 1978 r e s i d u a l s 
a r e s e p a r a t e i n j u r i e s , r e l y i n g s o l e l y on t h e o p i n i o n o f Dr. Rosenbaum, 
ne u r o s u r g e o n , who e v a l u a t e d c l a i m a n t i n September, 1985. Based on an e v a l u a t i o n 
o f c l a i m a n t a f t e r t h e 1985 i n c i d e n t and p a s t m e d i c a l r e c o r d s , Rosenbaum o p i n e d 
t h a t c l a i m a n t s u f f e r e d a " s e p a r a t e i n j u r y on A p r i l 22, 1985." We a r e n o t p e r 
suaded by Dr. Rosenbaum's o p i n i o n . 

C l a i m a n t was t r e a t e d by Dr. Johnson on many o c c a s i o n s , i n c l u d i n g p r i o r t o 
and a f t e r b o t h i n j u r i e s . On t h e o t h e r hand, Rosenbaum d i d n o t examine c l a i m a n t 
u n t i l a f t e r t h e 1985 i n j u r y , and based h i s o p i n i o n on h i s ind e p e n d e n t e v a l u a t i o n 
and a r e v i e w o f c l a i m a n t ' s p a s t m e d i c a l r e c o r d s . Inasmuch as t h e t r e a t i n g 
surgeon had t h e o p p o r t u n i t y t o examine and t r e a t c l a i m a n t a t r e l e v a n t t i m e s i n 
t h e h i s t o r y o f c l a i m a n t ' s c o n d i t i o n , we f i n d t h e o p i n i o n o f Johnson more 
p e r s u a s i v e and g i v e i t more w e i g h t . Kienow Food S t o r e s v. L v s t e r , 79 Or App 
416, 421 ( 1 9 8 6 ) ; see Da v i d W. H u n t l e y , 40 Van N a t t a 2012, 2013 ( 1 9 8 8 ) . We 
f u r t h e r c o n c l u d e t h a t Johnson's o p i n i o n t h a t c l a i m a n t ' s low back i n j u r y c l a i m 
w i t h L i b e r t y N o r t h w e s t d i d i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t low 
back c o n d i t i o n i s b o t h w e l l reasoned and based on complete i n f o r m a t i o n . See 
Somers, s u p r a . 

T h e r e f o r e , we h o l d t h a t L i b e r t y Northwest has f a i l e d t o r e b u t t h e presump
t i o n t h a t t h e A p r i l 1985 i n j u r y , which i t accepted, i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s worsened c o n d i t i o n . Consequently, we agree w i t h t h e R e f e r e e t h a t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t upper back c o n d i t i o n s h o u l d be a s s i g n e d t o 
L i b e r t y N o r t h w e s t . 

F i n a l l y , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e f e e when a 
c a r r i e r i n i t i a t e s Board r e v i e w and t h e Board d e t e r m i n e s t h a t " t h e comp e n s a t i o n 
awarded t o [ t h e ] c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r reduced." ORS 6 5 6 . 3 8 2 ( 2 ) . 
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Here, L i b e r t y Northwest r e q u e s t e d r e v i e w and sought t o s h i f t r e s p o n s i b i l 
i t y f o r c l a i m a n t ' s c l a i m t o SAIF. No o r d e r d e s i g n a t i n g a p a y i n g agent p u r s u a n t 
t o ORS 656.307 has i s s u e d . Consequently, c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e com 
p e n s a t i o n remains a t r i s k . See Thomas W. W i l l i a m s o n , 39 Van N a t t a 1147 ( 1 9 8 7 ) . 
C l a i m a n t ' s c o u n s e l p a r t i c i p a t e d on Board r e v i e w and contended t h a t t h e Referee's 
r e s p o n s i b i l i t y f i n d i n g s h o u l d be a f f i r m e d . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o a f e e f o r s e r v i c e s on r e v i e w under ORS 65 6 . 3 8 2 ( 2 ) , p a y a b l e by 
L i b e r t y N o r t h w e s t , t h e i n s u r e r who i n i t i a t e d Board r e v i e w . 

ORDER 

The Referee's o r d e r , d a t e d June 8, 1988, i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $600, p a y a b l e by L i b e r t y Northwest 
I n s u r a n c e C o r p o r a t i o n . 

J a n u a r y 1 1 , 1990 C i t e as 42 Van N a t t a 79 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RANDALL P. ADAMS, Claimant 

WCB Case Nos. 88-07914 & 88-08615 
ORDER ON REVIEW 

W i l b u r C. Smith, J r . , Claimant A t t o r n e y 
Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Knapp's 

o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
m e n t a l d i s o r d e r . The i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e R e f e r e e w i t h t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s and c o n c l u s i o n s . 

C l a i m a n t has a d e p r e s s i v e m e n t a l d i s o r d e r . O b j e c t i v e l y s t r e s s f u l c o n d i 
t i o n s a t t h e w o r k p l a c e a r e t h e major c o n t r i b u t i n g cause o f t h a t d i s o r d e r . 

The R e f e r e e concluded t h a t t h e 1987 amendments t o ORS 656.802 d i d n o t 
a p p l y t o t h i s case. We agree. 

We have h e l d t h a t t h e 1987 amendments do n o t a p p l y t o cases i n wh i c h t h e 
l a s t i n j u r i o u s exposure o c c u r r e d p r i o r t o t h e e f f e c t i v e d a t e o f t h e amendments. 
Donna E. Aschbacher, 41 Van N a t t a 1242 (1989). See Johnson v. SAIF, 78 Or App 
143, 146-48, r e v den 301 Or 240 (1986). 

C l a i m a n t ' s m e n t a l d i s o r d e r i s c h r o n i c . He f i r s t sought t r e a t m e n t f o r i t 
i n May, 1985 when he was h o s p i t a l i z e d f o r one day. Since t h e n he has t a k e n 
v a r i o u s a n t i - d e p r e s s a n t m e d i c a t i o n s . I n 1987, i f n o t b e f o r e , he missed work due 
t o h i s d e p r e s s i o n . T h e r e f o r e , c l a i m a n t was d i s a b l e d by t h e m e n t a l d i s o r d e r no 
l a t e r t h a n 1987. Thus, t h e l a s t exposure which c o u l d have caused t h i s d i s a b i l 
i t y o c c u r r e d p r i o r t o January 1, 1988. Consequently, f o r purposes o f ORS 
656.202, c l a i m a n t ' s i n j u r y o c c u r r e d b e f o r e t h a t d a t e . The 1987 amendments, 
w h i c h became e f f e c t i v e January 1, 1988, do n o t a p p l y . 

Because SAIF r e q u e s t e d r e v i e w on t h e i s s u e o f c o m p e n s a b i l i t y and we a r e 
a f f i r m i n g t h e Referee's o r d e r , c l a i m a n t ' s a t t o r n e y n o r m a l l y w o uld be e n t i t l e d t o 
a f e e p a y a b l e by SAIF under ORS 656.382(2). C l a i m a n t ' s a t t o r n e y , however, f i l e d 
no b r i e f and has s u b m i t t e d no statement o f s e r v i c e s r e n d e r e d on Board r e v i e w . 
No f e e , t h e r e f o r e , may be awarded. See S h i r l e y M. Brown. 40 Van N a t t a 879, 881-
83 ( 1 9 8 8 ) ; OAR 438-15-010(5). 

ORDER 
The Referee's o r d e r d a t e d December 7, 1988 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN E. HEADRICK, Claimant 

WCB Case No. TP-89039 
THIRD PARTY FINAL DISTRIBUTION ORDER 

Scheminske & Lyons, A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

On September 10, 1988, we i s s u e d a T h i r d P a r t y P a r t i a l D i s t r i b u t i o n O r der, 
as c o r r e c t e d September 16, 1989 and r e c o n s i d e r e d October 17, 1989. John E. 
H e a d r i c k , 40 Van N a t t a 1153, 1641 (1988). Pursuant t o our o r d e r , t h e t h i r d 
p a r t y i n s u r e r was d i r e c t e d t o d i s b u r s e a p o r t i o n o f t h e proceeds f r o m a t h i r d 
p a r t y s e t t l e m e n t t o t h e u n r e p r e s e n t e d c l a i m a n t and t h e p a y i n g agency. We 
f u r t h e r d i r e c t e d t h a t t h e r e m a i n i n g balance o f t h e proceeds be h e l d by t h e t h i r d 
p a r t y i n s u r e r ' s c o u n s e l i n t r u s t , p ending a f i n a l d e t e r m i n a t i o n c o n c e r n i n g t h e 
e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 

C o n t e n d i n g t h a t , i n e f f e c t , a f i n a l d e t e r m i n a t i o n r e g a r d i n g t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y has been r e n d e r e d , t h e t h i r d p a r t y i n s u r e r seeks 
p e r m i s s i o n t o d i s t r i b u t e t h e r e m a i n i n g balance o f s e t t l e m e n t p r o c e e d s . We agree 
t h a t a f i n a l d i s t r i b u t i o n can be made. I n r e a c h i n g o ur c o n c l u s i o n s , we have 
a l s o c o n s i d e r e d t h e r e c o r d as developed i n t h e p r i o r case. 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t as s e t f o r t h i n our p r e v i o u s o r d e r s w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s F e b r u a r y 1987 i n j u r y c l a i m was accepted as n o n d i s a b l i n g . As o f 
November 9, 1989, c l a i m a n t had n e i t h e r o b j e c t e d t o t h e c l a s s i f i c a t i o n o f h i s 
c l a i m n or had h i s c l a i m been s u b m i t t e d t o t h e E v a l u a t i o n S e c t i o n f o r c l o s u r e . 
The p a y i n g agency has n o t o b j e c t e d t o a d e t e r m i n a t i o n c o n c e r n i n g a f i n a l d i s t r i 
b u t i o n o f t h e $934.64 r e m a i n i n g balance from t h e t h i r d p a r t y s e t t l e m e n t 
p r o c e e d s . 

CONCLUSIONS OF LAW 

N o t i n g t h a t t h e r e i s no r e c o r d w i t h t h e Department t h a t c l a i m a n t ' s 
F e b r u a r y 1987 n o n d i s a b l i n g i n j u r y c l a i m has been c l o s e d , t h e t h i r d p a r t y i n s u r e r 
c ontends t h a t , i n e f f e c t , a f i n a l d e t e r m i n a t i o n c o n c e r n i n g t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y has been made. Inasmuch as t h e t i m e w i t h i n 
w h i c h t o o b j e c t t o t h e n o n d i s a b l i n g c l a s s i f i c a t i o n o f t h e c l a i m has l o n g s i n c e 
e l a p s e d and because t h e p a y i n g agency does n o t i n d i c a t e t h a t permanent d i s a b i l 
i t y has been o r w i l l be awarded t o c l a i m a n t , we concur. See ORS 6 5 6 . 2 6 2 ( 1 2 ) ; 
6 5 6 . 2 6 8 ( 3 ) . C o n s e q u e n t l y , we proceed t o a d e t e r m i n a t i o n o f t h e p a y i n g agency's 
e n t i t l e m e n t t o a l i e n f o r f u t u r e c l a i m e x p e n d i t u r e s . 

A f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and c l a i m a n t ' s 
s t a t u t o r y 1/3 s h a r e , t h e p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e o f 
t h e t h i r d p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i 
t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r 
v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i 
t u r e s f o r compensation and o t h e r c o s t s o f t h e w o r k e r ' s c l a i m s under ORS 656.001 
t o 656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s do n o t i n c l u d e any compen
s a t i o n w h i c h may become p a y a b l e under ORS 656.273 o r 656.278. I d . The b a l a n c e 
o f t h e r e c o v e r y s h a l l be p a i d t o t h e worker o r b e n e f i c i a r i e s . ORS 
6 5 6 . 5 9 3 ( 1 ) ( d ) . 
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Any c o n f l i c t as t o t h e amount o f t h e balance w h i c h may be r e t a i n e d by t h e 
p a y i n g agency s h a l l be r e s o l v e d by t h e Board. ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . To s u p p o r t 
i t s l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s , t h e p a y i n g agency must e s t a b l i s h 
t h a t i t i s r e a s o n a b l y c e r t a i n t o i n c u r such e x p e n d i t u r e s . Donald P. Bond, 40 
Van N a t t a 361, 480 ( 1 9 8 8 ) ; Leonard Henderson, 40 Van.Natta 31 ( 1 9 8 8 ) . 

Here, t h e p a y i n g agency has a s s e r t e d i t s e n t i t l e m e n t t o t h e r e m a i n i n g 
b a l a n c e o f proceeds from t h e t h i r d p a r t y s e t t l e m e n t . S p e c i f i c a l l y , i t has con
t e n d e d t h a t c l a i m a n t w i l l r e q u i r e monthly c h i r o p r a c t i c t r e a t m e n t s f o r t h e n e x t 3 
y e a r s . A t $44 p e r v i s i t , t h e agency p r o j e c t s c l a i m c o s t s t o t a l l i n g $1,584, 
w h i c h w o uld exceed t h e $934.64 r e m a i n i n g b a l a n c e . 

The a f o r e m e n t i o n e d p r o j e c t i o n s a r e based upon t h e b i l l i n g s and o p i n i o n 
o f f e r e d by c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. S a a l f i e l d . I n response t o a 
q u e s t i o n posed by a s e n i o r c l a i m s examiner f o r t h e p a y i n g agency, S a a l f i e l d con
c u r r e d w i t h t h e s t a t e m e n t t h a t c l a i m a n t came i n f o r t r e a t m e n t a p p r o x i m a t e l y once 
p e r month "as l o n g as he i s i n v o l v e d i n heavy work a c t i v i t i e s . " 

We c o n s i d e r t h e p a y i n g agency's p r o j e c t i o n s t o be u n p e r s u a s i v e . To b e g i n , 
Dr. S a a l f i e l d has conceded t h a t c l a i m a n t has been i n s t r u c t e d t o r e t u r n f o r 
t r e a t m e n t on an "as needed b a s i s . " Moreover, S a a l f i e l d has p r e v i o u s l y o p i n e d 
t h a t c l a i m a n t ' s c o m p l a i n t s " c o u l d go on f o r s e v e r a l months, o r i t may s t o p - - I 
have no i d e a . " F i n a l l y , Dr. S a a l f i e l d ' s c o n c u r r e n c e w i t h t h e m o n t h l y t r e a t m e n t 
p r o j e c t i o n was e x p r e s s l y c o n d i t i o n e d upon c l a i m a n t ' s i n v o l v e m e n t i n heavy work 
a c t i v i t i e s . Y e t , as s t a t e d i n c l a i m a n t ' s a f f i d a v i t , c l a i m a n t ' s work d u t i e s have 
been a l t e r e d t o accommodate h i s c o n d i t i o n . Thus, he no l o n g e r engages i n such 
s t r e n u o u s endeavors. 

I n sum, S a a l f i e l d ' s o p i n i o n p r o v i d e s no p e r s u a s i v e s u p p o r t f o r t h e p a y i n g 
agency's c o n t e n t i o n t h a t c l a i m a n t ' s need f o r c h i r o p r a c t i c t r e a t m e n t w i l l 
c o n t i n u e f o r 3 y e a r s . F u r t h e r m o r e , t h e b a s i s f o r S a a l f i e l d ' s c o n c l u s i o n t h a t 
c l a i m a n t w o u l d r e q u i r e m o n t h l y t r e a t m e n t s has been e l i m i n a t e d . i . e . , c l a i m a n t ' s 
work a c t i v i t i e s a r e no l o n g e r heavy and s t r e n u o u s . C o n s e q u e n t l y t h e p a y i n g 
agency has n o t e s t a b l i s h e d t o a rea s o n a b l e c e r t a i n t y t h a t m o n t h l y c h i r o p r a c t i c 
t r e a t m e n t s f o r t h e n e x t 3 ye a r s w i l l o c c u r . 

Because we a r e n o t persuaded t h a t i t i s r e a s o n a b l y c e r t a i n t h a t t h e p a y i n g 
agency w i l l i n c u r f u t u r e e x p e n d i t u r e s c o n c e r n i n g c l a i m a n t ' s n o n d i s a b l i n g i n j u r y 
c l a i m , we co n c l u d e t h a t t h e p a y i n g agency i s n o t e n t i t l e d t o a shar e o f t h e r e 
m a i n i n g b a l a n c e o f s e t t l e m e n t proceeds. A c c o r d i n g l y , t h e t h i r d p a r t y ' s c o u n s e l 
i s d i r e c t e d t o d i s t r i b u t e t h e r e m a i n i n g balance o f t h e s e t t l e m e n t proceeds t o 
c l a i m a n t . See ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

I T I S SO ORDERED. 

Jan u a r y 1 1 , 1990 C i t e as 42 Van N a t t a 81 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MAXINE V. McINNIS, Claimant 

WCB Case No. 88-04256 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
B u l l a r d , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t u p h e l d t h e s e l f -

i n s u r e d employer's d e n i a l o f c l a i m a n t ' s r e q u e s t f o r housekeeping s e r v i c e s . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 



Maxine V. M c l n n i s , 42 Van N a t t a 81 (1990) 

FINDINGS OF FACT 

82 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n 1986. The employer 
p r o c e s s e d t h e c l a i m as a n o n d i s a b l i n g i n j u r y . A f t e r u n d e r g o i n g back s u r g e r y i n 
1986, c l a i m a n t d e v e l o p e d p s y c h o l o g i c a l o v e r l a y . 

I n 1987, c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. Ordonez, M.D., p r e s c r i b e d home 
c l e a n i n g a s s i s t a n c e f o r h e r . The employer i n i t i a l l y a c c e p t e d t h e c l a i m f o r 
h ousekeeping s e r v i c e s , b u t i n 1988, i s s u e d i t s d e n i a l o f h o u s e c l e a n i n g s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e u p h e l d t h e employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r house
k e e p i n g s e r v i c e s on t h e grounds t h a t such s e r v i c e s d i d n o t c o n s t i t u t e m e d i c a l 
s e r v i c e s under ORS 656.245( 1 ) . We agree w i t h t h e Referee's c o n c l u s i o n , b u t we 
base o u r d e c i s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

R a t h e r t h a n c o n t e n d i n g t h a t housekeeping s e r v i c e s a r e n o t r e a s o n a b l e and 
nec e s s a r y i n c l a i m a n t ' s case, t h e employer i n s t e a d argues t h a t h ousekeeping s e r 
v i c e s a r e n o t m e d i c a l s e r v i c e s w i t h i n t h e d e f i n i t i o n o f ORS 6 5 6 . 2 4 5 ( 1 ) . The 
s t a t u t e p r o v i d e s i n p a r t : 

"Such m e d i c a l s e r v i c e s s h a l l i n c l u d e m e d i c a l , s u r g i 
c a l , h o s p i t a l , n u r s i n g , ambulances and o t h e r r e l a t e d 
s e r v i c e s , and d r u g s , m e d i c i n e , c r u t c h e s and p r o s 
t h e t i c a p p l i a n c e s , braces and s u p p o r t s , and where 
n e c e s s a r y , p h y s i c a l r e s t o r a t i v e s e r v i c e s . " ORS 
65 6 . 2 4 5 ( 1 ) . 

C l a i m a n t a s s e r t s t h a t housekeeping a s s i s t a n c e c o n s t i t u t e s r e s t o r a t i v e s e r 
v i c e s w h i c h a r e t h e r e f o r e compensable m e d i c a l s e r v i c e s . Dr. Burns, c l a i m a n t ' s 
t r e a t i n g p s y c h o l o g i s t , o p i n e d t h a t her d e p r e s s i o n and a n x i e t y were caused, t o a 
s u b s t a n t i a l e x t e n t , by her p e r f o r m i n g household s e r v i c e s w h i c h were f o r m e r l y 
p r o v i d e d f o r by housekeepers. Dr. Lar s e n , M.D., r e p o r t e d t h a t c l a i m a n t was 
m e d i c a l l y u n a b l e t o p e r f o r m housework d u t i e s and was i n need o f a housekeeper 
two days a week. 

We agree w i t h t h e employer t h a t housekeeping s e r v i c e s do n o t f a l l w i t h i n 
t h e d e f i n i t i o n o f ORS 656.245(1). I n Lorenzen v. SAIF, 79 Or App 751 ( 1 9 8 6 ) , 
t h e c o u r t h e l d t h a t c h i l d c a r e s e r v i c e s were n o t " o t h e r r e l a t e d s e r v i c e s " w i t h i n 
t h e meaning o f t h e s t a t u t e . Lorenzen v. SAIF, 79 Or App 751 ( 1 9 8 6 ) . The r u l e 
o f s t a t u t o r y c o n s t r u c t i o n known as ejusdem g e n e r i s l e d t h e c o u r t t o t h e c o n c l u 
s i o n t h a t t h e l e g i s l a t u r e d i d n o t i n t e n d t o i n c l u d e t h o s e s e r v i c e s because t h e y 
were n o t o f t h e same k i n d o r c l a s s as t h o s e s e r v i c e s s p e c i f i c a l l y enumerated i n 
t h e s t a t u t e . I d . 

I n accordance w i t h Lorenzen, we d e c l i n e t o b r o a d l y c o n s t r u e t h e s t a t u t e 
and i n s t e a d c o n c l u d e t h a t housekeeping s e r v i c e s a r e n o t o f t h e same k i n d o r 
c l a s s as t h e s e r v i c e s enumerated i n ORS 656.245(1). 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 28, 1988, i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o exceed $200, i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
CRAIG A. MULLEN, Claimant 
WCB Case No. 86-13221 

ORDER ON REVIEW 
Pet e r O. Hansen, Claimant A t t o r n e y 

S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S c h u l t z ' s o r d e r , 
w h i c h s e t a s i d e i t s p a r t i a l d e n i a l i n s o f a r as i t d e n i e d c o m p e n s a b i l i t y o f a mid-
back and low back c o n d i t i o n . Claimant c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f t h e o r d e r t h a t reduced t h e r a t e o f h i s tem p o r a r y d i s a b i l i t y b e n e f i t s and d i d 
n o t award an i n s u r e r - p a i d f e e f o r h i s a t t o r n e y ' s s e r v i c e s i n p r e v a i l i n g a g a i n s t 
t h e i n s u r e r ' s p a r t i a l d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , tempo
r a r y t o t a l d i s a b i l i t y r a t e and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a m u s i c i a n who compensably i n j u r e d h i s r i g h t knee on March 5, 
1986. H i s m e d i c a l h i s t o r y i n c l u d e s p r i o r knee problems, i n c l u d i n g l e f t knee 
s u r g e r y i n 1974 and a 1982 s u r g e r y on t h e r i g h t knee. The 1986 compensable 
i n j u r y r e s u l t e d i n s u r g e r y by Dr. Weintraub. 

Dr. W e i n t r a u b a u t h o r i z e d temporary d i s a b i l i t y . R a ther t h a n b a s i n g t h e 
r a t e o f c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y on h i s wages a t t h e t i m e o f t h e i n j u r y , 
t h e i n s u r e r c a l c u l a t e d c l a i m a n t ' s r a t e by a v e r a g i n g h i s t o t a l wages f r o m v a r i o u s 
j o b s . 

On August 22, 1987 a D e t e r m i n a t i o n Order i s s u e d , a w a r d i n g 5 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y f o r t h e r i g h t knee. 

Nine months a f t e r t h e compensable knee s u r g e r y , on January 12, 1988, 
c l a i m a n t r e t u r n e d t o Dr. Weintraub c o m p l a i n i n g o f p a i n i n h i s knees and h i s 
back. Dr. W e i n t r a u b a g a i n o p e r a t e d on c l a i m a n t ' s r i g h t knee. An MRI scan r e 
v e a l e d no d i s c h e r n i a t i o n . 

C l a i m a n t was n e x t examined by t h e O r t h o p a e d i c C o n s u l t a n t s , who diagnosed 
p r e e x i s t i n g c h r o n i c l u m b o s a c r a l s t r a i n . T h e r e a f t e r , t h e i n s u r e r d e n i e d 
c l a i m a n t ' s back c o n d i t i o n 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

R e g a r d i n g c l a i m a n t ' s back p a i n , Dr. Weintraub s t a t e d t h a t he c o u l d n o t 
d e t e r m i n e i f c l a i m a n t ' s back problem was r e l a t e d t o h i s knee. Dr. W e i n t r a u b 
s u s p e c t e d something " f i s h y " and suggested an independent e x a m i n a t i o n . Dr. 
Pas q u e s i , an independent m e d i c a l examiner, f e l t t h a t c l a i m a n t ' s knee c o n d i t i o n 
had p r o b a b l y caused i n c r e a s e d s t r e s s i n h i s back. Dr. W e i n t r a u b , i n response t o 
an i n q u i r y f r o m c l a i m a n t ' s a t t o r n e y , t h e n s t a t e d t h a t he knew o f no o t h e r 
f a c t o r s c o n t r i b u t i n g t o c l a i m a n t ' s back problem o t h e r t h a n h i s c o n t i n u i n g r i g h t 
knee p r o b l e m f r o m t h e March 5, 1986 i n j u r y . Dr. McVay, o f t h e O r t h o p a e d i c 
C o n s u l t a n t s , f e l t t h a t c l a i m a n t ' s back problems were u n r e l a t e d t o h i s knee 
pr o b l e m . 

Based on h i s o b s e r v a t i o n , t h e Referee h e l d t h a t c l a i m a n t ' s t e s t i m o n y t h a t 
h i s back problems were caused by h i s knee was c r e d i b l e . The Referee c o n c l u d e d 
t h a t Dr. W e i n t r a u b ' s s t a t e m e n t t h a t he knew o f no o t h e r f a c t o r s c o n t r i b u t i n g t o 
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c l a i m a n t ' s back problems o t h e r t h a n h i s c o n t i n u i n g knee p r o b l e m s , c o u p l e d w i t h 
t h e o p i n i o n o f Dr. Pasguesi and c l a i m a n t ' s t e s t i m o n y , was s u f f i c i e n t t o c a r r y 
c l a i m a n t ' s b u rden o f p r o v i n g t h a t h i s back problems a r e r e l a t e d t o h i s knee 
i n j u r y . We d i s a g r e e . 

C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t t h e i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b i l i t y and t h e need 
f o r m e d i c a l t r e a t m e n t . Hutcheson v. Weyerhaeuser, 288 Or 5 1 , 56-57 ( 1 9 7 9 ) ; 
M i l b u r n v. Weyerhaeuser Company, 88 Or App 375, 378 ( 1 9 8 7 ) . The i s s u e o f 
whether c l a i m a n t ' s back c o n d i t i o n i s c a u s a l l y r e l a t e d t o t h e 1986 compensable 
knee i n j u r y i s a complex m e d i c a l i s s u e . Thus, a l t h o u g h c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s c a u s a l r e l a t i o n s h i p i s s u e l a r g e l y 
t u r n s on an a n a l y s i s o f t h e m e d i c a l evidence. U r i s v Compensation Dept, 247 Or 
240 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

U n l i k e t h e R e f e r e e , we f i n d Dr. Weintraub's o p i n i o n t o be u n p e r s u a s i v e . 
At f i r s t , Dr. W e i n t r a u b c o n s i d e r e d c l a i m a n t ' s back c o m p l a i n t s t o be u n r e l a t e d t o 
h i s knee p r o b l e m s . He r e p o r t e d t h e back c o m p l a i n t s as a s e p a r a t e c o n d i t i o n . 
When c o n f r o n t e d w i t h t h e i s s u e o f c a u s a t i o n , Dr. W e i n t r a u b s t a t e d t h a t i t was 
" v i r t u a l l y i m p o s s i b l e " t o d e t e r m i n e whether c l a i m a n t ' s knee problems were 
c a u s a l l y r e l a t e d t o h i s back c o n d i t i o n . Yet, w i t h o u t e x p l a n a t i o n f o r t h e change 
i n h i s o p i n i o n , Dr. W e i n t r a u b t h e n o p i n e d t h a t c l a i m a n t ' s knee problems were 
c a u s a l l y r e l a t e d t o h i s back c o m p l a i n t s . The i n c o n s i s t e n c i e s and c o n c l u s o r y 
n a t u r e o f t h i s o p i n i o n prompts us t o g i v e i t l i t t l e w e i g h t . See Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) ; Moe v C e i l i n g Systems, 44 Or App 429 ( 1 9 8 0 ) . 

We a l s o f i n d Dr. Pasquesi's o p i n i o n t o be u n p e r s u a s i v e . Dr. P a s guesi r e 
p o r t e d t h a t c l a i m a n t ' s f a v o r i n g o f t h e r i g h t knee p r o b a b l y a f f e c t e d h i s back. 
Y e t , Pasquesi's o p i n i o n c o n t a i n s no e x p l a n a t i o n o f how t h i s c o u l d o c c u r . Lack
i n g a reasoned e x p l a n a t i o n , we g i v e t h i s c o n c l u s o r y o p i n i o n l i t t l e w e i g h t . I d . 

On t h e o t h e r hand, i n her t e s t i m o n y , Dr. McVay gave a d e t a i l e d e x p l a n a t i o n 
o f how knee i n j u r i e s c o u l d produce low o r midback i n j u r i e s . T h i s i s t h e o n l y 
m e d i c a l o p i n i o n i n t h e r e c o r d w h i c h p r o v i d e s an e x p l a n a t i o n c o n c e r n i n g t h e mech
anism by w h i c h an i n j u r e d knee can cause a back i n j u r y . C o n s e q u e n t l y , we g i v e 
Dr. McVay's o p i n i o n g r e a t w e i g h t . Somers v. SAIF, supra. A f t e r d e s c r i b i n g t h e 
a f o r e m e n t i o n e d mechanism, McVay opi n e s t h a t c l a i m a n t ' s back c o n d i t i o n was u n r e 
l a t e d t o t h e compensable knee i n j u r y . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has f a i l e d t o s u s t a i n h i s burden o f e s t a b l i s h i n g a c a u s a l nexus between h i s com
p e n s a b l e r i g h t knee i n j u r y and h i s c u r r e n t back c o n d i t i o n s . 

Inasmuch as t h e d e n i a l has been r e i n s t a t e d and u p h e l d , c l a i m a n t i s n o t 
e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e . ORS 656.386(1). T h e r e f o r e , i t i s un
n e c e s s a r y t o address t h e a t t o r n e y f e e i s s u e r a i s e d by c l a i m a n t ' s c r o s s - r e q u e s t . 

Time Loss Rate 

Reasoning t h a t c l a i m a n t ' s work h i s t o r y r e p r e s e n t e d a s e r i e s o f " r e g u l a r 
employments," t h e R eferee concluded t h a t c l a i m a n t ' s average d a i l y wage s h o u l d be 
d e t e r m i n e d by d i v i d i n g h i s g r o s s r e m u n e r a t i o n f o r a l l j o b s between December 10, 
1985 and March 22, 1986 by t h e t o t a l number o f days worked. 

C l a i m a n t contends t h a t he i s e n t i t l e d t o be p a i d t e m p o r a r y d i s a b i l i t y 
based on h i s r e m u n e r a t i o n f r o m t h e j o b he was d o i n g a t t h e t i m e he was i n j u r e d , 
r a t h e r t h a n on t h e average o f h i s v a r i o u s j o b s as a m u s i c i a n . We a g r e e . 

ORS 656.210 p r o v i d e s t h a t when a c l a i m a n t ' s d i s a b i l i t y i s t e m p o r a r y , he 
s h a l l r e c e i v e compensation e q u a l t o 66-2/3 p e r c e n t o f wages. For p u r p o s e s o f 
t h e s t a t u t e , t h e w e e k l y wage i s a s c e r t a i n e d by use o f a m u l t i p l i e r r e f l e c t i n g 



C r a i g A. M u l l e n , 42 Van N a t t a 83 (1990) 85 

t h e d a i l y wage t h e " r e g u l a r l y employed" worker was r e c e i v i n g a t t h e t i m e o f t h e 
i n j u r y . As used i n t h e s t a t u t e , " ' r e g u l a r l y employed' means a c t u a l employment 
o r a v a i l a b i l i t y f o r such employment." 

A f t e r r e v i e w i n g t h e c i r c u m s t a n c e s o f c l a i m a n t ' s employment, we f i n d t h a t 
he was " r e g u l a r l y employed" under ORS 656.210. The concept o f " r e g u l a r " employ
ment i s n o t a s t a t i c . o n e ; whether o r not a worker was r e g u l a r l y employed a t t h e 
t i m e o f h i s i n j u r y w i l l v a r y , depending on t h e c i r c u m s t a n c e s . I n S a i v i l l e v EBI 
Companies, 81 Or App 469 (1 9 8 6 ) , f o r example, t h e c o u r t f o u n d a w o r k e r 
" r e g u l a r l y employed", d e s p i t e h i s b e i n g an "on c a l l " employee who d i d n o t work 
r e g u l a r hours f o r an h o u r l y wage. The f a c t t h a t t h e c l a i m a n t had worked f i v e o f 
t h e s i x days between t h e d a t e o f h i s h i r i n g and t h e d a t e o f h i s i n j u r y was 
s u f f i c i e n t , i n t h e c o u r t ' s o p i n i o n , t o f i n d t h e worker r e g u l a r l y employed. I d . 
a t 472. 

Here, c l a i m a n t worked f o r t h r e e days f o r t h e employer on whose premises he 
was i n j u r e d . I n our view , c l a i m a n t was " r e g u l a r l y employed" a t t h e t i m e o f h i s 
i n j u r y and h i s compensation s h o u l d have been c a l c u l a t e d based on t h e wage he was 
r e c e i v i n g a t t h e t i m e o f h i s i n j u r y . 

ORDER 

The Referee's o r d e r , d a t e d June 16, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d i n i t s e n t i r e t y . The i n s u r e r i s d i r e c t e d t o 
c a l c u l a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y r a t e based on t h e wage he earned a t 
t h e t i m e o f h i s compensable i n j u r y . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25 p e r c e n t 
o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,000. 

January 1 1 , 1990 C i t e as 42 Van N a t t a 85 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHIRLEY A. PATTERSON, Claimant 

WCB Case No. 84-08978 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
A r t Stevens ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e Brown's o r d e r 
t h a t awarded 5 p e r c e n t (16 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
her c o n t a c t d e r m a t i t i s c o n d i t i o n , whereas a D e t e r m i n a t i o n Order had awarded no 
permanent d i s a b i l i t y . The i s s u e on r e v i e w i s e x t e n t o f uns c h e d u l e d permanent 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f a c t u a l f i n d i n g s a p p e a r i n g on page 5 
o f h i s o r d e r . I n a d d i t i o n , t h e Board makes t h e f o l l o w i n g f i n d i n g . 

C l a i m a n t ' s exposure t o Captan 5 i n March 1984 d i d n o t r e s u l t i n 
e i t h e r t h e o n s e t o f s e n s i t i v i t y t o Captan 5 o r an i n c r e a s e i n a p r e e x i s t i n g 
s e n s i t i v i t y t o t h e c h e m i c a l . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t notes t h a t t h e Referee's c o n c l u s i o n as t o 
wheth e r c l a i m a n t e x p e r i e n c e d i r r i t a n t d e r m a t i t i s o r a l l e r g i c d e r m a t i t i s as a r e 
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s u i t o f h e r March 1984 exposure t o Captan 5 i s u n c l e a r . We agree. I n h i s 
" F i n d i n g s " t h e Re f e r e e s t a t e s t h a t t e s t r e s u l t s were c o n s i s t e n t w i t h a d i a g n o s i s 
o f i r r i t a n t d e r m a t i t i s r a t h e r t h a n a l l e r g i c d e r m a t i t i s . However, i n h i s 
" O p i n i o n " on page 6 o f h i s o r d e r , t h e Referee s t a t e s t h a t c l a i m a n t c a n n o t work 
w i t h Captan "due t o t h i s a l l e r g y . " 

We a r e persuaded on t h i s p o i n t by t h e r e p o r t s f r o m t h e C o n t a c t 
D e r m a t i t i s C l i n i c a t t h e Oregon H e a l t h Sciences U n i v e r s i t y . When p a t c h t e s t e d 
w i t h t h e w o r k s i t e f o r m u l a t i o n o f Captan, c l a i m a n t e x p e r i e n c e d a l a t e - d e v e l o p i n g 
u r t i c a r i a l r e a c t i o n . (Ex. 3 9 ) . A c c o r d i n g t o t h e C l i n i c p h y s i c i a n s , such a r e 
sponse i s c o n s i s t e n t w i t h an i r r i t a n t c o n d i t i o n r a t h e r t h a n an a l l e r g i c c o n d i 
t i o n . (Ex. 38) Dr. Wagner, a t o x i c o l o g i s t and s p e c i a l i s t i n p e s t i c i d e s , a l s o 
o p i n e d t h a t c l a i m a n t e x p e r i e n c e d an i r r i t a n t d e r m a t i t i s c o n d i t i o n . W h i l e D rs. 
O t a s k i and Naversen o p i n e d o t h e r w i s e , t h e i r r e p o r t s were n o t a p p a r e n t l y based 
upon p a t c h t e s t s i n v o l v i n g w o r k s i t e f o r m u l a t i o n s o f Captan. We c o n c l u d e i n t h i s 
r e g a r d t h a t c l a i m a n t has e x p e r i e n c e d i r r i t a n t d e r m a t i t i s r a t h e r t h a n a l l e r g i c 
d e r m a t i t i s . 

We f u r t h e r c o n c l u d e t h a t r e g a r d l e s s o f whether c l a i m a n t e x p e r i e n c e d 
i r r i t a n t d e r m a t i t i s o r a l l e r g i c d e r m a t i t i s , she has f a i l e d t o e s t a b l i s h e n t i t l e 
ment t o an i n c r e a s e d permanent d i s a b i l i t y award. I n t h i s r e g a r d , Dr. Wagner's 
o p i n i o n i s t h a t c l a i m a n t i s n o t s e n s i t i z e d t o any ch e m i c a l s as a r e s u l t o f her 
exposure t o Captan. W h i l e Dr. O t a s k i f e l t t h a t c l a i m a n t had de v e l o p e d a perma
nent s e n s i t i z a t i o n t o Captan, he was unable t o r e l a t e t h a t s e n s i t i z a t i o n t o 
c l a i m a n t ' s exposure t o Captan i n March 1984. I n a d d i t i o n , Dr. O t a s k i was 
unaware t h a t c l a i m a n t had used an a n t i b i o t i c which c o u l d be a s k i n i r r i t a n t j u s t 
p r i o r t o t h e development o f her r a s h i n March 1984. Moreover, Dr. O t a s k i was 
unaware t h a t c l a i m a n t was p r e v i o u s l y exposed t o Captan as a r e s u l t o f h e r 
husband's p o t a t o f a r m i n g a c t i v i t i e s . We, t h e r e f o r e , f i n d Dr. Wagner's o p i n i o n 
t o be t h e more p e r s u a s i v e . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . I n con
c l u s i o n , t h e r e c o r d does n o t persuade us t h a t c l a i m a n t has e i t h e r e x p e r i e n c e d 
t h e o n s e t o f a permanent s e n s i t i v i t y t o Captan o r has devel o p e d i n c r e a s e d s e n s i 
t i v i t y t o Captan as a r e s u l t o f her March 1984 wo r k p l a c e exposure. 

The R eferee awarded c l a i m a n t 5 p e r c e n t permanent d i s a b i l i t y . Our 
c o n c l u s i o n i s t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t she s u s t a i n e d any 
permanent d i s a b i l i t y . However, because SAIF has not r e q u e s t e d a r e d u c t i o n i n 
t h e R e f e r e e ' s award, t h e award w i l l n o t be d i s t u r b e d . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 1 1 , 1988, as amended on A p r i l 28, 
1988, i s a f f i r m e d . 

J a nuary 1 1 , 1990 C i t e as 42 Van N a t t a 86 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA A. STEVENSON, Claimant 

WCB Case Nos. 87-07020 & 86-15450 
ORDER ON REVIEW 

Schouboe, M a r v i n , e t a l , C laimant A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B e n n e t t ' s o r d e r 
t h a t : ( 1 ) f o u n d t h a t t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s t e n d i n i t i s 
c o n d i t i o n was n o t an i n v a l i d "backup" d e n i a l ; (2) found t h a t c l a i m a n t ' s t e n d i n 
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i t i s and p s y c h o l o g i c a l c o n d i t i o n s were not compensable, and d e c l i n e d t o award 
u n s c h e d u l e d permanent d i s a b i l i t y f o r t h o s e c o n d i t i o n s ; (3) f o u n d t h a t an October 
1986 D e t e r m i n a t i o n Order d i d n o t p r e m a t u r e l y c l o s e her 1986 c l a i m ; (4) f o u n d 
t h a t an A p r i l 1987 D e t e r m i n a t i o n Order d i d n o t p r e m a t u r e l y c l o s e her 1985 c l a i m 
and, t h e r e f o r e , d e c l i n e d t o award temporary d i s a b i l i t y b e n e f i t s on t h e 1985 
c l a i m a f t e r August 27, 1986; (5) awarded 10 p e r c e n t (15 degrees) s c h e d u l e d p e r 
manent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f each o f her hands, whereas a 
D e t e r m i n a t i o n Order had awarded 5 p e r c e n t (7.5 degrees) f o r each hand; and (6) 
awarded a p e n a l t y - a s s o c i a t e d a t t o r n e y f e e o f $300 f o r u n r e a s o n a b l e p r o c e s s i n g o f 
t h e 1985 c l a i m . On r e v i e w , c l a i m a n t r e q u e s t s t h a t t h e Board m o d i f y t h e A p r i l 
1987 D e t e r m i n a t i o n Order t o r e f l e c t t h e Referee's r u l i n g t h a t c l a i m a n t i s 
e n t i t l e d t o a d d i t i o n a l i n t e r i m compensation under t h e 1985 c l a i m f o r t h e p e r i o d 
August 1 1 , 1985 t h r o u g h August 13, 1985. C l a i m a n t a l s o r e q u e s t s p e n a l t i e s and 
a t t o r n e y f e e s f o r SAIF's f a i l u r e t o t i m e l y accept o r deny h i s 1986 c l a i m f o r t h e 
t e n d i n i t i s c o n d i t i o n . Claimant f u r t h e r r e q u e s t s i n t e r i m compensation under t h a t 
c l a i m . 

On r e v i e w , t h e i s s u e s a r e : (1) whether SAIF's d e n i a l o f c l a i m a n t ' s 
t e n d i n i t i s c o n d i t i o n i s an i n v a l i d "backup" d e n i a l ; (2) c o m p e n s a b i l i t y o f 
c l a i m a n t ' s t e n d i n i t i s c o n d i t i o n ; (3) c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n ; (4) p r e m a t u r e c l o s u r e ; (5) temporary d i s a b i l i t y b e n e f i t s ; (6) e x t e n t 
o f permanent d i s a b i l i t y ; and (7) p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t 
and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . I n 
November, 1984, c l a i m a n t began w o r k i n g f o r t h e employer as a s t a p l e c l e r k ; she 
became a f i l e c l e r k a f t e r s i x months. Subsequently, c l a i m a n t began e x h i b i t i n g a 
r a s h , r e d s o r e s , i t c h i n e s s , and bumps on her hands. 

On October 3, 1985, she s u b m i t t e d an 801 Form r e g a r d i n g t h e r a s h and open 
s o r e s on h e r hands. The c l a i m r e f e r e n c e d an August 10, 1985 d a t e o f i n j u r y o r 
d i a g n o s i s . Dr. Cook, c l a i m a n t ' s t r e a t i n g o s t e o p a t h , d i a g n o s e d t h e c o n d i t i o n as 
i r r i t a n t c o n t a c t d e r m a t i t i s . I n December 1985, SAIF a c c e p t e d t h e c l a i m . On May 
17, 1986, c l a i m a n t was r e l e a s e d t o work. 

Due t o t h e d e r m a t i t i s , c l a i m a n t c o u l d no l o n g e r h a n d l e f i l e room papers. 
C o n s e q u e n t l y , she t r a n s f e r r e d t o t h e r e p o r t i n g desk, where she worked on a CRT 
and a t y p e w r i t e r . A f t e r t h r e e weeks, c l a i m a n t e x p e r i e n c e d p a i n i n h e r l e f t 
e lbow f r o m t y p i n g . C l a i m a n t ' s d e r m a t i t i s a l s o c o n t i n u e d . 

On May 2 1 , 1986, c l a i m a n t f i l e d a c l a i m f o r a c h i n g i n h e r l e f t hand, arm 
and s h o u l d e r , and r e d s p o t s and a r a s h on her l e f t hand, d a t i n g back t o May 15, 
1986.. The 801 Form l i s t e d c l a i m a n t ' s i n j u r y o r d i s e a s e as t e n d i n i t i s . On June 
6,, 1986, SAIF i n d i c a t e d on t h e 801 t h a t t h e c l a i m had been a c c e p t e d . On t h a t 
same d a t e , 1986, SAIF s e n t a n o t i c e o f c l a i m acceptance t o c l a i m a n t f o r a c o n d i 
t i o n o f " c e l l u l i t i s / e c z e m a ; c o n t a c t d e r m a t i t i s . " 

On September 19, 1986, Dr. Won, D.O., became c l a i m a n t ' s a t t e n d i n g p h y s i 
c i a n . C l a i m a n t complained o f a p a i n f u l neck and s h o u l d e r , elbow, and w r i s t 
( m o s t l y on t h e l e f t s i d e ) . Dr. Won found c h r o n i c s t r a i n and s p r a i n o f t h e 
c e r v i c a l s p i n e , l e f t s h o u l d e r and hand. 

On October 17, 1986, a D e t e r m i n a t i o n Order was i s s u e d on t h e 1986 c l a i m . 
The m e d i c a l l y s t a t i o n a r y d a t e under t h i s c l a i m was s e t a t August 27, 1986. 

A n o t h e r D e t e r m i n a t i o n Order was i s s u e d on A p r i l 29, 1987. T h i s o r d e r r e 
f e r r e d t o t h e 1985 c l a i m . The m e d i c a l l y s t a t i o n a r y d a t e under t h i s c l a i m was 
s e t a t F e b r u a r y 12, 1987. 
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I n March 1987, c l a i m a n t r e t u r n e d t o l i g h t d u t y work on a p a r t - t i m e b a s i s . 
She e x p e r i e n c e d i n c r e a s e d l e f t hand p a i n and l e f t work. C l a i m a n t ' s d e r m a t i t i s 
c o n d i t i o n a l s o remained symptomatic. 

Some p o r t i o n o f c l a i m a n t ' s t e n d i n i t i s and d e r m a t i t i s c o n d i t i o n s a r e 
a t t r i b u t a b l e t o e m o t i o n a l and f u n c t i o n a l f a c t o r s . 

On June 22, 1987, SAIF i s s u e d a d e n i a l r e g a r d i n g c l a i m a n t ' s r e q u e s t f o r 
r e o p e n i n g o f her c l a i m f o r " i r r i t a n t c o n t a c t d e r m a t i t i s " and " c e l l u l i t i s / e c z e m a ; 
c o n t a c t d e r m a t i t i s " s u s t a i n e d by you on August 10, 1985, and May 15, 1987, 
r e s p e c t i v e l y . . . " 

ULTIMATE FINDINGS OF FACT 

We adopt t h e u l t i m a t e f i n d i n g s i n c l u d e d i n t h e " O p i n i o n " p o r t i o n o f t h e 
Ref e r e e ' s o r d e r . We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

On t h i s r e c o r d , we a r e n o t persuaded t h a t c l a i m a n t ' s d e r m i t i t i s c o n d i t i o n 
was m e d i c a l l y s t a t i o n a r y a t t h e t i m e t h e October 1986 and A p r i l 1987 D e t e r m i n a 
t i o n O r d e rs i s s u e d . 

The i s s u e s o f p e n a l t i e s and a t t o r n e y fees f o r f a i l u r e t o a c c e p t t h e 1986 
t e n d i n i t i s c l a i m and e n t i t l e m e n t t o i n t e r i m compensation on t h a t c l a i m were n o t 
r a i s e d a t t h e h e a r i n g . 

CONCLUSIONS OF LAW 

We adopt t h o s e p o r t i o n s o f t h e Referee's o r d e r w h i c h p e r t a i n t o t h e i s s u e s 
o f : "backup" d e n i a l ; c o m p e n s a b i l i t y o f c l a i m a n t ' s t e n d i n i t i s and p s y c h o l o g i c a l 
c o n d i t i o n s ; e x t e n t o f unscheduled permanent d i s a b i l i t y f o r t h o s e c o n d i t i o n s ; and 
p e n a l t y a s s o c i a t e d a t t o r n e y f e e s on t h e 1985 c l a i m . 

Premature C l o s u r e 

We d i s a g r e e w i t h t h e Referee's r u l i n g t h a t c l a i m a n t ' s 1985 and 1986 c l a i m s 
were n o t p r e m a t u r e l y c l o s e d . I n r e a c h i n g t h i s d e c i s i o n , we do n o t c o n s i d e r 
c l a i m a n t ' s noncompensable t e n d i n i t i s c o n d i t i o n . We base o u r a n a l y s i s s o l e l y on 
t h e compensable d e r m a t i t i s c o n d i t i o n . 

The 1985 and 1986 c l a i m s were p r e m a t u r e l y c l o s e d i f c l a i m a n t ' s d e r m a t i t i s 
c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e t h e s e c l a i m s were c l o s e d by 
D e t e r m i n a t i o n Order. " M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m e d i c a l i m 
provement w o u l d r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t o r t h e passage o f 
t i m e . ORS 656. 0 0 5 ( 1 7 ) . I t i s c l a i m a n t ' s burden t o pro v e t h a t h e r c l a i m was p r e 
m a t u r e l y c l o s e d . A u s t i n v. SAIF, 48 Or App 7 (19 8 0 ) . I n d e t e r m i n i n g w h e t h e r a 
c l a i m has been p r o p e r l y c l o s e d , a d e t e r m i n a t i o n o f whether a c l a i m a n t was medi
c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e must be made, w i t h o u t c o n s i d e r i n g subse
quent changes i n h i s o r her c o n d i t i o n . S u l l i v a n v. Argonaut I n c . Co., 73 Or App 
694 ( 1 9 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) . 

We f i r s t address t h e 1986 c l a i m , w h i c h was c l o s e d by t h e October 17, 1986 
D e t e r m i n a t i o n Order. That D e t e r m i n a t i o n Order found t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on August 27, 1986, t h e d a t e Dr. B u t t o n , t h e hand surgeon, f o u n d 
c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . However, Dr. B u t t o n was n o t e v a l u a t i n g 
c l a i m a n t f o r h er d e r m a t i t i s c o n d i t i o n , b u t o n l y f o r her noncompensable 
t e n d i n i t i s c o n d i t i o n . 

The October 7, 1986 r e p o r t from t r e a t i n g p h y s i c i a n Winslow i s u n p e r s u a s i v e 
f o r much t h e same reason. He r e p o r t e d t h a t c l a i m a n t had de v e l o p e d a r e a l 
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f i x a t i o n w i t h her arm. He o p i n e d t h a t her r e t u r n t o work m i g h t need t o be 
d e f e r r e d u n t i l t h i s p roblem was r e s o l v e d . I t i s u n c l e a r i f Dr. Winslow was 
a d d r e s s i n g c l a i m a n t ' s d e r m a t i t i s c o n d i t i o n o r t h e noncompensable t e n d i n i t i s 
c o n d i t i o n . . 

The o n l y o t h e r m e d i c a l o p i n i o n a d d r e s s i n g t h i s i s s u e i s f r o m t r e a t i n g 
d e r m a t o l o g i s t S t o r r . Based on h i s e x a m i n a t i o n o f c l a i m a n t on J a n u a r y 12, 1987, 
he o p i n e d i n a r e p o r t d a t e d January 28, 1987 t h a t c l a i m a n t w o uld be m e d i c a l l y 
s t a t i o n a r y i n one month. We g i v e l i t t l e w e i g h t t o Dr. S t o r r ' s o p i n i o n because 
i t i s a mere p r e d i c t i o n o f c l a i m a n t ' s f u t u r e s t a t u s r a t h e r t h a n an assessment o f 
h e r c u r r e n t c o n d i t i o n . See C a r o l K. Matthews, 41 Van N a t t a 1032, 1034 ( 1 9 8 9 ) . 

Based on t h i s r e c o r d , we are persuaded t h a t c l a i m a n t ' s d e r m i t i t i s c o n d i 
t i o n was n o t m e d i c a l l y s t a t i o n a r y when her 1986 c l a i m was c l o s e d by t h e October 
1986 D e t e r m i n a t i o n Order. We, t h e r e f o r e , c o n c l u d e t h a t t h e D e t e r m i n a t i o n Order 
p r e m a t u r e l y c l o s e d t h e 1986 c l a i m , and r e v e r s e t h e R eferee on t h i s i s s u e . I n 
t u r n , t h e Referee's f i n d i n g t h a t SAIF was e n t i t l e d t o a c r e d i t f o r an o v e r p a y 
ment o f t e m p o r a r y d i s a b i l i t y based on t h e c l o s u r e o f t h e 1986 c l a i m i s r e v e r s e d . 

We t u r n t o t h e A p r i l 1987 D e t e r m i n a t i o n Order, w h i c h c l o s e d t h e 1985 
c l a i m . The m e d i c a l r e c o r d s do n o t make any c l e a r d i s t i n c t i o n between t h e 
d e r m a t i t i s c o n d i t i o n s under t h e 1985 and 1986 c l a i m s . We c o n c l u d e t h a t t h e 
c o n d i t i o n w h i c h arose i n 1985 i s t h e same c o n d i t i o n r e f e r e n c e d i n t h e 1986 c l a i m 
and t r e a t e d by Dr. S t o r r i n January 1987. As d i s c u s s e d above, t h e r e i s no 
p e r s u a s i v e e v i d e n c e i n t h e r e c o r d t h a t t h i s c o n d i t i o n has e v e r become m e d i c a l l y 
s t a t i o n a r y . A c c o r d i n g l y , we a r e n o t persuaded t h a t c l a i m a n t ' s d e r m i t i t i s c o n d i 
t i o n . w a s m e d i c a l l y s t a t i o n a r y when her 1985 c l a i m was c l o s e d by t h e A p r i l 1987 
D e t e r m i n a t i o n Order. We, t h e r e f o r e , conclude t h a t t h e D e t e r m i n a t i o n Order p r e 
m a t u r e l y c l o s e d t h e 1985 c l a i m , and we r e v e r s e t h e Referee on t h i s i s s u e . 

Temporary D i s a b i l i t y Compensation 

I n l i g h t o f our c o n c l u s i o n t h a t t h e 1985 c l a i m was p r e m a t u r e l y c l o s e d , we 
a l s o r e v e r s e t h e Referee's r u l i n g t h a t c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y compensation a f t e r August 28, 1986. 

C l a i m a n t a l s o contends t h a t t h e Referee f a i l e d t o m o d i f y t h e A p r i l 1987 
D e t e r m i n a t i o n Order t o r e f l e c t h i s a d d i t i o n a l award o f i n t e r i m compensation. We 
d i s a g r e e . The "Order" S e c t i o n o f t h e Referee's o p i n i o n and o r d e r r e a d s : " I T IS 
FURTHER ORDERED t h a t c l a i m a n t i s awarded te m p o r a r y d i s a b i l i t y f r o m August 11 
t h r o u g h August 13, 1985." That language e f f e c t i v e l y m o d i f i e s t h e A p r i l 1987 
D e t e r m i n a t i o n Order. 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

As n o t e d above, t h e r e i s no p e r s u a s i v e e v i d e n c e i n t h e r e c o r d t h a t 
c l a i m a n t ' s d e r m i t i t i s c o n d i t i o n has ever become m e d i c a l l y s t a t i o n a r y . A d e t e r 
m i n a t i o n r e g a r d i n g t h e e x t e n t o f her permanent d i s a b i l i t y f r o m t h a t c o n d i t i o n 
w o u l d , t h e r e f o r e , be premature. Consequently, we d e c l i n e t o address t h a t i s s u e 
a t t h i s t i m e . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t seeks p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's f a i l u r e t o t i m e l y 
p r o c e s s c l a i m a n t ' s 1986 t e n d i n i t i s c l a i m . C l a i m a n t a l s o r e q u e s t s i n t e r i m com
p e n s a t i o n on t h a t c l a i m . However, t h e s e i s s u e s were n o t r a i s e d a t h e a r i n g . 
Under t h e s e c i r c u m s t a n c e s , i t would not be p r o p e r f o r t h e Board t o address them 
on r e v i e w . Mavis v. SAIF, 45 Or App 1059, 1062-63 ( 1 9 8 0 ) ; R i c h a r d C. Centeno, 
41 Van N a t t a 619, 620 ( 1 9 8 9 ) . 
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The R e f e r e e ' s o r d e r d a t e d May 10, 1988 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . The October 17, 1986 and A p r i l 29, 1987 D e t e r m i n a t i o n O r d ers a r e s e t 
a s i d e . The c l a i m s a r e remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. 
Pu r s u a n t t o t h e Refer e e ' s o r d e r , t h e i n s u r e r s h a l l pay c l a i m a n t i n t e r i m compen
s a t i o n under t h e 1985 c l a i m f o r t h e p e r i o d August 1 1 , 1985 t h r o u g h August 13, 
1985. The Re f e r e e ' s a u t h o r i z a t i o n t o o f f s e t i s r e v e r s e d . The Re f e r e e ' s award 
o f permanent p a r t i a l s c h e d u l e d d i s a b i l i t y i s s e t a s i d e . I n accordance w i t h 
c l a i m a n t ' s r e t a i n e r agreement, her a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n 
c r e a s e d t e m p o r a r y d i s a b i l i t y compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$750. The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

January 12, 1990 C i t e as 42 Van N a t t a 90 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARION TABOR, Claimant 
Own M o t i o n No. 89-0549M 

CONSENT TO ISSUANCE OF ORDER DESIGNATING A PAYING AGENT (ORS 656.307) 
Malagon, e t a l , C laimant A t t o r n e y s 

The Compliance D i v i s i o n has n o t i f i e d t h e Board t h a t i t i s p r e p a r e d 
t o i s s u e an o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 656.307 and OAR 436-60-
180. Each o f t h e i n s u r e r s has p r o v i d e d i t s w r i t t e n acknowledgment t h a t t h e o n l y 
i s s u e i s r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s under h i s c l a i m w i t h I n d u s t r i a l I n d e m n i t y have e x p i r e d . 
Thus, t h a t c l a i m i s s u b j e c t t o ORS 656.278. 

Under OAR 438-12-032(3), t h e Board s h a l l n o t i f y t h e Compliance D i v i 
s i o n t h a t i t c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a p a y i n g agent i f i t f i n d s t h a t 
t h e c l a i m a n t w o u ld be e n t i t l e d t o own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s 
t h e p a r t y r e s p o n s i b l e f o r payment o f compensation. The Board may e x e r c i s e i t s 
own m o t i o n j u r i s d i c t i o n i f t h e r e i s a worsening o f a compensable i n j u r y t h a t r e 
q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, t h e Board may a u t h o r i z e t h e 
payment o f t e m p o r a r y d i s a b i l i t y compensation f r o m t h e t i m e t h e w o r k e r was a c t u 
a l l y h o s p i t a l i z e d o r undergoes o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s c o n d i t i o n 
becomes m e d i c a l l y s t a t i o n a r y , as det e r m i n e d by t h e Board. I d . 

The r e c o r d e s t a b l i s h e s t h a t t h e r e has been a w o r s e n i n g o f c l a i m a n t ' s 
compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Inasmuch as c l a i m a n t w o u ld be e n t i t l e d t o 
own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s fou n d r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n , t h e Board consents t o t h e o r d e r d e s i g n a t i n g a p a y i n g agent 
f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s commencing t h e d a t e c l a i m a n t was h o s p i t a l i z e d 
f o r s u r g e r y . F u r t h e r m o r e , f o r t h e purposes o f ORS 656.625 and OAR 436, D i v i s i o n 
45, t h i s c o n s e n t c o n s t i t u t e s an o r d e r r e o p e n i n g a c l a i m under ORS 656.278 and 
t h e Board's r u l e s i f t h e d e s i g n a t e d p a y i n g agent i s an own m o t i o n i n s u r e r . See 
OAR 438 - 1 2 - 0 3 2 ( 3 ) . 
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f i x a t i o n w i t h her arm. He o p i n e d t h a t her r e t u r n t o work m i g h t need t o be 
d e f e r r e d u n t i l t h i s p roblem was r e s o l v e d . I t i s u n c l e a r i f Dr. Winslow was 
a d d r e s s i n g c l a i m a n t ' s d e r m a t i t i s c o n d i t i o n o r t h e noncompensable t e n d i n i t i s 
c o n d i t i o n . 

The o n l y o t h e r m e d i c a l o p i n i o n a d d r e s s i n g t h i s i s s u e i s f r o m t r e a t i n g 
d e r m a t o l o g i s t S t o r r . Based on h i s e x a m i n a t i o n o f c l a i m a n t on J a n u a r y 12, 1987, 
he o p i n e d i n a r e p o r t d a t e d January 28, 1987 t h a t c l a i m a n t w o uld be m e d i c a l l y 
s t a t i o n a r y i n one month. We g i v e l i t t l e w e i g h t t o Dr. S t o r r ' s o p i n i o n because 
i t i s a mere p r e d i c t i o n o f c l a i m a n t ' s f u t u r e s t a t u s r a t h e r t h a n an assessment o f 
h e r c u r r e n t c o n d i t i o n . See C a r o l K. Matthews, 41 Van N a t t a 1032, 1034 ( 1 9 8 9 ) . 

Based on t h i s r e c o r d , we a r e persuaded t h a t c l a i m a n t ' s d e r m i t i t i s c o n d i 
t i o n was n o t m e d i c a l l y s t a t i o n a r y when her 1986 c l a i m was c l o s e d by t h e October 
1986 D e t e r m i n a t i o n Order. We, t h e r e f o r e , conclude t h a t t h e D e t e r m i n a t i o n Order 
p r e m a t u r e l y c l o s e d t h e 1986 c l a i m , and r e v e r s e t h e Referee on t h i s i s s u e . I n 
t u r n , t h e Referee's f i n d i n g t h a t SAIF was e n t i t l e d t o a c r e d i t f o r an overpay
ment o f t e m p o r a r y d i s a b i l i t y based on t h e c l o s u r e o f t h e 1986 c l a i m i s r e v e r s e d . 

We t u r n t o t h e A p r i l 1987 D e t e r m i n a t i o n Order, w h i c h c l o s e d t h e 1985 
c l a i m . The m e d i c a l r e c o r d s do n o t make any c l e a r d i s t i n c t i o n between t h e 
d e r m a t i t i s c o n d i t i o n s under t h e 1985 and 1986 c l a i m s . We c o n c l u d e t h a t t h e 
c o n d i t i o n w h i c h arose i n 1985 i s t h e same c o n d i t i o n r e f e r e n c e d i n t h e 1986 c l a i m 
and t r e a t e d by Dr. S t o r r i n January 1987. As d i s c u s s e d above, t h e r e i s no 
p e r s u a s i v e e v i d e n c e i n t h e r e c o r d t h a t t h i s c o n d i t i o n has e v e r become m e d i c a l l y 
s t a t i o n a r y . A c c o r d i n g l y , we are n o t persuaded t h a t c l a i m a n t ' s d e r m i t i t i s c o n d i 
t i o n was m e d i c a l l y s t a t i o n a r y when her 1985 c l a i m was c l o s e d by t h e A p r i l 1987 
D e t e r m i n a t i o n Order. We, t h e r e f o r e , conclude t h a t t h e D e t e r m i n a t i o n Order p r e 
m a t u r e l y c l o s e d t h e 1985 c l a i m , and we r e v e r s e t h e Referee on t h i s i s s u e . 

Temporary D i s a b i l i t y Compensation 

I n l i g h t o f our c o n c l u s i o n t h a t t h e 1985 c l a i m was p r e m a t u r e l y c l o s e d , we 
a l s o r e v e r s e t h e Referee's r u l i n g t h a t c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y compensation a f t e r August 28, 1986. 

C l a i m a n t a l s o contends t h a t t h e Referee f a i l e d t o m o d i f y t h e A p r i l 1987 
D e t e r m i n a t i o n Order t o r e f l e c t h i s a d d i t i o n a l award o f i n t e r i m compensation. We 
d i s a g r e e . The "Order" S e c t i o n o f t h e Referee's o p i n i o n and o r d e r r e a d s : " I T IS 
FURTHER ORDERED t h a t c l a i m a n t i s awarded te m p o r a r y d i s a b i l i t y f r o m August 11 
t h r o u g h August 13, 1985." That language e f f e c t i v e l y m o d i f i e s t h e A p r i l 1987 
D e t e r m i n a t i o n Order. 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

As n o t e d above,, t h e r e i s no p e r s u a s i v e evidence i n t h e r e c o r d t h a t 
c l a i m a n t ' s d e r m i t i t i s c o n d i t i o n has ever become m e d i c a l l y s t a t i o n a r y . A d e t e r 
m i n a t i o n r e g a r d i n g t h e e x t e n t o f her permanent d i s a b i l i t y f r o m t h a t c o n d i t i o n 
w o u l d , t h e r e f o r e , be premature. Consequently, we d e c l i n e t o address t h a t i s s u e 
a t t h i s t i m e . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t seeks p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's f a i l u r e t o t i m e l y 
p r o c e s s c l a i m a n t ' s 1986 t e n d i n i t i s c l a i m . C l a i m a n t a l s o r e q u e s t s i n t e r i m com
p e n s a t i o n on t h a t c l a i m . However, t h e s e i s s u e s were n o t r a i s e d a t h e a r i n g . 
Under t h e s e c i r c u m s t a n c e s , i t would n o t be p r o p e r f o r t h e Board t o address them 
on r e v i e w . Mavis v. SAIF, 45 Or App 1059, 1062-63 ( 1 9 8 0 ) ; R i c h a r d C. Centeno, 
41 Van N a t t a 619, 620 ( 1 9 8 9 ) . 
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The R e f e r e e ' s o r d e r d a t e d May 10, 1988 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . The October 17, 1986 and A p r i l 29, 1987 D e t e r m i n a t i o n O r d ers a r e s e t 
a s i d e . The c l a i m s a r e remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. 
Purs u a n t t o t h e Refer e e ' s o r d e r , t h e i n s u r e r s h a l l pay c l a i m a n t i n t e r i m compen
s a t i o n under t h e 1985 c l a i m f o r t h e p e r i o d August 1 1 , 1985 t h r o u g h August 13, 
1985. The Refere e ' s a u t h o r i z a t i o n t o o f f s e t i s r e v e r s e d . The Re f e r e e ' s award 
o f permanent p a r t i a l s c h e d u l e d d i s a b i l i t y i s s e t a s i d e . I n accordance w i t h 
c l a i m a n t ' s r e t a i n e r agreement, her a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n 
c r e a s e d t e m p o r a r y d i s a b i l i t y compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$750. The re m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

J a nuary 12, 1990 C i t e as 42 Van N a t t a 90 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARION TABOR, Claimant 
Own M o t i o n No. 89-0549M 

CONSENT TO ISSUANCE OF ORDER DESIGNATING A PAYING AGENT (ORS 656.307) 
Malagon, e t a l , C laimant A t t o r n e y s 

The Compliance D i v i s i o n has n o t i f i e d t h e Board t h a t i t i s p r e p a r e d 
t o i s s u e an o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 656.307 and OAR 436-60-
180. Each o f t h e i n s u r e r s has p r o v i d e d i t s w r i t t e n acknowledgment t h a t t h e o n l y 
i s s u e i s r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e compensable c l a i m . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s under h i s c l a i m w i t h I n d u s t r i a l I n d e m n i t y have e x p i r e d . 
Thus, t h a t c l a i m i s s u b j e c t t o ORS 656.278. 

Under OAR 438-12-032(3), t h e Board s h a l l n o t i f y t h e Compliance D i v i 
s i o n t h a t i t c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a p a y i n g agent i f i t f i n d s t h a t 
t h e c l a i m a n t w o u ld be e n t i t l e d t o own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s 
t h e p a r t y r e s p o n s i b l e f o r payment o f compensation. The Board may e x e r c i s e i t s 
own m o t i o n j u r i s d i c t i o n i f t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e 
q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, t h e Board may a u t h o r i z e t h e 
payment o f t e m p o r a r y d i s a b i l i t y compensation from t h e t i m e t h e w o r k e r was a c t u 
a l l y h o s p i t a l i z e d o r undergoes o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s c o n d i t i o n 
becomes m e d i c a l l y s t a t i o n a r y , as de t e r m i n e d by t h e Board. I d . 

The r e c o r d e s t a b l i s h e s t h a t t h e r e has been a w o r s e n i n g o f c l a i m a n t ' s 
compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . Inasmuch as c l a i m a n t w o u ld be e n t i t l e d t o 
own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s found r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t c o n d i t i o n , t h e Board consents t o t h e o r d e r d e s i g n a t i n g a p a y i n g agent 
f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s commencing t h e d a t e c l a i m a n t was h o s p i t a l i z e d 
f o r s u r g e r y . F u r t h e r m o r e , f o r t h e purposes o f ORS 656.625 and OAR 436, D i v i s i o n 
45, t h i s c o n s e n t c o n s t i t u t e s an o r d e r r e o p e n i n g a c l a i m under ORS 656.278 and 
t h e Board's r u l e s i f t h e d e s i g n a t e d p a y i n g agent i s an own m o t i o n i n s u r e r . See 
OAR 438 - 1 2 - 0 3 2 ( 3 ) . 
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I n t h e M a t t e r o f t h e Compensation o f 
DORN P. THOMPSON, Claimant 

WCB Case Nos. 88-03046, 87-17636 & 88-04302 
ORDER ON REVIEW 

P a t r i c k L a v i s , Claimant A t t o r n e y 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : (1) u p h e l d L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a 
low back c o n d i t i o n ; (2) u p h e l d Aetna's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n and 
m e d i c a l s e r v i c e s c l a i m f o r t h e same c o n d i t i o n ; (3) d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y f e e s a g a i n s t Aetna f o r an a l l e g e d u n r e a s o n a b l e d e n i a l ; and (4) 
a f f i r m e d a D e t e r m i n a t i o n Order t h a t d e c l i n e d t o award unscheduled permanent d i s 
a b i l i t y . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , a g g r a v a t i o n , 
m e d i c a l s e r v i c e s , e x t e n t o f permanent d i s a b i l i t y , and p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

On F e b r u a r y 25, 1987, c l a i m a n t i n j u r e d h i s low back r e f i n i s h i n g doors 
w h i l e employed by Aetna's i n s u r e d . He began t r e a t i n g w i t h Dr. Sears, a c h i r o 
p r a c t o r , who diagnosed an acute lumbar s p r a i n / s t r a i n and t o o k him o f f . 

On A p r i l 26, 1987, c l a i m a n t f e l l down f i v e o r s i x s t a i r s a t home, b r u i s i n g 
h i s low back. He was t a k e n by ambulance t o t h e emergency room, where h i s back 
was x - r a y e d . He was seen t h e n e x t day by Dr. Sears, who c h a r a c t e r i z e d t h e i n c i 
d e n t as an i n j u r y and r e f e r r e d c l a i m a n t t o Dr. Borman, an o r t h o p e d i s t . Dr. 
Borman d i a g n o s e d c h r o n i c p a r a v e r t e b r a l muscle s t r a i n and r e c e n t low back r e 
i n j u r y . 

On May 12, 1987, Dr. Sears r e p o r t e d t h a t c l a i m a n t had been m i s s i n g 
a p p o i n t m e n t s and p r o v i d i n g m i s l e a d i n g i n f o r m a t i o n about h i s c o n d i t i o n . Suspect
i n g t h a t c l a i m a n t was m a l i n g e r i n g , Dr. Sears n o t e d t h a t he had i n f o r m a t i o n t h a t 
c l a i m a n t was p e r f o r m i n g a c t i v i t i e s i n c o n s i s t e n t w i t h t h e symptoms he p r e s e n t e d . 
Dr. Sears f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f t h i s d a t e . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n June, 1987 w i t h an award o f 
t e m p o r a r y d i s a b i l i t y f r o m February 25, 1987 t h r o u g h May 8, 1987 and w i t h o u t an 
award o f permanent d i s a b i l i t y . A h e a r i n g was r e q u e s t e d on t h e q u e s t i o n o f t h e 
e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 

C l a i m a n t went t o work f o r a n o t h e r employer a p p r o x i m a t e l y one month a f t e r 
t h e D e t e r m i n a t i o n Order was i s s u e d and he worked t h e r e about one week. Some 
weeks l a t e r he began work on a g i l l n e t b o a t , h e l p i n g t o p r e p a r e i t f o r t h e 
f i s h i n g season. He worked on t h e g i l l n e t boat about t h r e e weeks, b u t a f t e r 
w o r k i n g a c o u p l e o f n i g h t s a c t u a l l y f i s h i n g he q u i t due t o back p a i n . 

Two weeks l a t e r , c l a i m a n t went t o work f o r L i b e r t y N o r t h w e s t ' s i n s u r e d , a 
se a f o o d company. He worked f o r two days, d u r i n g w h i c h t i m e he s p r a i n e d h i s 
thumb. On September 9, 1987 he q u i t t h i s j o b , t e l l i n g t h e employer t h a t he had 
a s c h e d u l e d back s u r g e r y f o r a p r e v i o u s o n - t h e - j o b i n j u r y . W h i l e t h e s e two days 
o f work made h i s back s o r e , c l a i m a n t d i d n o t h u r t h i s back. A l t h o u g h he 
c o n t i n u e d t o t a k e p r e s c r i p t i o n m e d i c a t i o n f o r h i s back p a i n , c l a i m a n t had n o t 
sought m e d i c a l t r e a t m e n t s s i n c e May 8, 1987. 
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On October 20, 1987 c l a i m a n t began t r e a t i n g w i t h Dr. Johnson, a c h i r o p r a c 
t o r . He gave Dr. Johnson a h i s t o r y o f h a v i n g been on t i m e l o s s u n t i l J u l y 1 , 
1987 and h a v i n g been employed by L i b e r t y N o rthwest's i n s u r e d a week p r i o r t o t h e 
e x a m i n a t i o n . There i s no i n d i c a t i o n t h a t Dr. Johnson was e v e r i n f o r m e d o f t h e 
A p r i l 1987 f a l l . On November 19, 1987, Dr. Johnson r e f e r r e d c l a i m a n t t o Dr. 
N e l s o n , a n e u r o l o g i s t , t o d e t e r m i n e "whether a t r u e p h y s i o l o g i c a l p r o b l e m 
e x i s t s " t h a t c o u l d be r e l a t e d t o t h e February, 1987 compensable i n j u r y . 
C l a i m a n t d i d n o t a t t e n d t h e appointment made w i t h Dr. Nelson and d i d n o t r e t u r n 
t o Dr. Johnson. 

On November 19, 1987, Aetna i s s u e d a d e n i a l o f a g g r a v a t i o n o f c l a i m a n t ' s 
low back c o n d i t i o n , a l l e g i n g a new i n t e r v e n i n g i n j u r y i n A p r i l , 1987. On March 
7, 1988, c l a i m a n t f i l e d an 801 c l a i m form w i t h L i b e r t y N o r t h w e s t ' s i n s u r e d . A 
d a t e o f i n j u r y o f F e b r u a r y 25, 1987 was g i v e n and t h e a c c i d e n t was d e s c r i b e d as 
a " c a r i n g ( s i c ) i n j u r y f r o m a p r e v i o u s j o b . " L i b e r t y N o r t h w e s t i s s u e d a d e n i a l 
o f c o m p e n s a b i l i t y on March 10, 1988. 

CONCLUSIONS OF LAW AND OPINION 

L i b e r t y N o r t h w e s t ' s D e n i a l 

No m e d i c a l o p i n i o n l i n k s c l a i m a n t ' s employment o f two days d u r a t i o n a t 
L i b e r t y N o r t h w e s t ' s i n s u r e d w i t h h i s a l l e g e d need f o r t r e a t m e n t i n O c t o b e r , 
1987. C l a i m a n t ' s own t e s t i m o n y was t h a t h i s back was n o t i n j u r e d w h i l e he was 
a t t h i s j o b . I n h i s b r i e f , c l a i m a n t concedes t h a t t h e r e i s no e v i d e n c e l i n k i n g 
L i b e r t y N o r t h w e s t ' s i n s u r e d w i t h h i s a l l e g e d need f o r t r e a t m e n t , b u t r e q u e s t s 
t h a t we address t h i s i s s u e i n d e p e n d e n t l y . Aetna, i n i t s b r i e f , m a i n t a i n s t h a t 
c l a i m a n t has n o t produced ev i d e n c e a g a i n s t e i t h e r i n s u r e r , b u t wants t h e l a s t 
i n j u r i o u s exposure r u l e a p p l i e d a g a i n s t L i b e r t y Northwest s h o u l d we f i n d 
c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t t o be compensable. 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s two day p e r i o d o f 
employment a t L i b e r t y N o r t h w e s t ' s i n s u r e d d i d n o t c o n t r i b u t e i n any way t o h i s 
a l l e g e d c u r r e n t need f o r t r e a t m e n t o r w orsening o f h i s low back c o n d i t i o n . 

Aetna's D e n i a l 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e t h a t : ( 1) h i s 
c o n d i t i o n has worsened s i n c e t h e l a s t award o f compensation, so t h a t he i s more 
d i s a b l e d , e i t h e r t e m p o r a r i l y o r p e r m a n e n t l y ; and (2) h i s compensable i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) ; G r a b l e 
v. Weyerhaeuser Company, 291 Or 387, 400-01 ( 1 9 8 1 ) ; Smith v. SAIF, 302 Or 396, 
399 ( 1 9 8 6 ) . I f t h e c l a i m i n v o l v e s an unscheduled body p a r t , "more d i s a b l e d " 
means i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y . See Smith v. SAIF, s u p r a . 

E x p e r t m e d i c a l e v i d e n c e i s g e n e r a l l y n o t r e q u i r e d t o p r o v e an a g g r a v a t i o n 
c l a i m . A c l a i m a n t ' s own t e s t i m o n y may be s u f f i c i e n t . G a r b u t t v. SAIF, 297 Or 
148 ( 1 9 8 4 ) . The e v i d e n c e i n t h i s case demonstrates t h a t c l a i m a n t has m i s l e d o r 
p r o v i d e d i n a c c u r a t e h i s t o r i e s t o h i s t r e a t i n g c h i r o p r a c t o r s and i s s u s p e c t e d by 
a t l e a s t one o f h i s d o c t o r s o f m a l i n g e r i n g . C l a i m a n t was n o t t r u t h f u l w i t h h i s 
l a s t employer about h i s reason f o r l e a v i n g h i s employment. The R e f e r e e f o u n d 
t h e c l a i m a n t t o be n o t c r e d i b l e . We agree and p l a c e no r e l i a n c e on h i s 
t e s t i m o n y . 

T u r n i n g t o t h e m e d i c a l e v i d e n c e , we f i n d t h a t o n l y Dr. Johnson has p r o 
v i d e d an o p i n i o n w h i c h l i n k s c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t i n O c t o b e r 
and November, 1987 t o h i s compensable low back i n j u r y o f F e b r u a r y , 1987. Y e t , 
c l a i m a n t p r o v i d e d an i n a c c u r a t e h i s t o r y t o Dr. Johnson and f a i l e d t o i n f o r m him 
o f t h e A p r i l , 1987 f a l l . M e d i c a l o p i n i o n t h a t i s n o t based on a c o m p l e t e and 
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a c c u r a t e h i s t o r y i s n o t p e r s u a s i v e . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 
Or App 473, 476 ( 1 9 7 7 ) . 

C l a i m a n t has f a i l e d t o produce any c r e d i b l e t e s t i m o n y o r p e r s u a s i v e medi
c a l o p i n i o n t h a t h i s c o n d i t i o n i s c a u s a l l y r e l a t e d t o t h e F e b r u a r y , 1987 com
p e n s a b l e i n j u r y w i t h Aetna. Consequently, c l a i m a n t has f a i l e d t o meet h i s b u r 
den o f p r o o f . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t advances t h e argument t h a t Aetna's c o m p e n s a b i l i t y d e n i a l was un
r e a s o n a b l e because i t r e l i e s on m e d i c a l r e p o r t s w h i c h were i n e x i s t e n c e p r i o r t o 
t h e c l o s i n g o f t h e c l a i m i n June 1987, r a t h e r t h a n r e p o r t s on c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . C l a i m a n t contends t h a t Aetna s h o u l d be estopped f r o m u s i n g t h e s e 
m e d i c a l r e p o r t s as t h e b a s i s o f a l a t e r d e n i a l . C l a i m a n t p r o v i d e s no a u t h o r i t y 
f o r h i s c o n t e n t i o n . Moreover, t h e Court o f Appeals has s p e c i f i c a l l y h e l d t h a t 
once a c l a i m i s ac c e p t e d as compensable, an employer may n o t l a t e r deny r e s p o n 
s i b i l i t y f o r t h e c l a i m p r i o r t o i t s c l o s u r e . The c o u r t went on t o s t a t e t h a t 
t h i s h o l d i n g "does [ n o t ] a f f e c t employer's p o s t - c l o s u r e r i g h t t o deny c l a i m s f o r 
s p e c i f i c m e d i c a l t r e a t m e n t s o r f o r a g g r a v a t i o n on t h e ground t h a t t h e y do n o t 
' r e s u l t f r o m t h e i n j u r y . ' " R o l l e r v. Weyerhaeuser Company, 67 Or App 583 
( 1 9 8 4 ) , a t 587. 

Here, t h e c l a i m was p r o p e r l y c l o s e d . C l a i m a n t had st o p p e d m e d i c a l t r e a t 
ments on h i s own p r i o r t o c l a i m c l o s u r e . The d e n i a l was p r o p e r l y i s s u e d a f t e r 
c l a i m s f o r m e d i c a l b e n e f i t s were made f o l l o w i n g Dr. Johnson's t r e a t m e n t s i n 
October 1987. A c c o r d i n g l y p e n a l t i e s and a t t o r n e y f e e s a r e n o t w a r r a n t e d . 

I n t h e a l t e r n a t i v e , c l a i m a n t argues t h a t Aetna's d e n i a l was u n r e a s o n a b l e 
because c l a i m a n t i s e n t i t l e d t o c o n t i n u i n g m e d i c a l t r e a t m e n t under ORS 656.245. 
C l a i m a n t m a i n t a i n s t h a t even though h i s t e s t i m o n y was n o t f o u n d t o be c r e d i b l e , 
t h e o p i n i o n o f Dr. Johnson l i n k i n g t h e t r e a t m e n t t o h i s compensable i n j u r y i s 
u n r e f u t e d . I n vi e w o f our f i n d i n g t h a t Dr. Johnson's o p i n i o n i s u n p e r s u a s i v e , 
t h i s argument i s w i t h o u t m e r i t . 

E x t e n t o f D i s a b i l i t y 

C l a i m a n t contends t h a t he i s e n t i t l e d t o unscheduled permanent p a r t i a l 
d i s a b i l i t y as a r e s u l t o f h i s February, 1987 i n j u r y w i t h Aetna. C l a i m a n t ' s 
argument i s based e n t i r e l y on h i s own t e s t i m o n y , w h i c h we have f o u n d n o t c r e d 
i b l e . The o n l y m e d i c a l o p i n i o n which addresses t h i s q u e s t i o n i s c o n t a i n e d i n a 
May 29, 1987 r e p o r t by Dr. Sears, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r a t t h e t i m e 
o f c l a i m c l o s u r e . Dr. Sears concluded t h a t c l a i m a n t had no permanent i m p a i r 
ment. We agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s 
F e b r u a r y , 1987 compensable i n j u r y w i t h Aetna r e s u l t e d i n permanent i m p a i r m e n t . 
A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an award o f unscheduled permanent 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 17, 1988, i s a f f i r m e d . A c l i e n t p a i d f e e , 
p a y a b l e f r o m Aetna t o i t s c o u n s e l , n o t t o exceed $1,347, i s approved. 
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I n t h e M a t t e r o f t h e Compensation 
SUSAN 6. TWIGGER, Claimant 

WCB Case No. 86-16798 
ORDER ON REVIEW 

Robert E. Nelson, Claimant A t t o r n e y 
R oberts e t a l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i p t o n ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r m e n t a l s t r e s s . 
The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was employed as a s a l e s p e r s o n f o r t h e employer f o r a bout seven 
y e a r s . She worked 40-hour weeks, w h i l e some o f her coworkers were permanent 
p a r t - t i m e employees who worked 20 t o 32 hour weeks. C l a i m a n t o p e r a t e d a cash 
r e g i s t e r t e r m i n a l and a s s i s t e d i n s t o c k i n g t h e department. 

C l a i m a n t was an average employee. She was i n f o r m a l l y d i s c i p l i n e d once i n 
seven y e a r s f o r r e t u r n i n g l a t e from a break. Lunch hours were s c h e d u l e d , b u t 
b r e a k s were a r r a n g e d i n f o r m a l l y f o r a l l employees. When one p a r t o f t h e d e p a r t 
ment s t o r e was busy, management and o t h e r p e r s o n n e l were c a l l e d t o a s s i s t . 

I n May, 1986, c l a i m a n t ' s o l d e s t son was a s s a u l t e d i n a p a r k i n g l o t and 
r e n d e r e d u n c o n s c i o u s . He s u f f e r e d severe head i n j u r i e s and was h o s p i t a l i z e d f o r 
a week. He was t h e n t a k e n t o c l a i m a n t ' s home f o r r e c u p e r a t i o n b u t h i s c o n d i t i o n 
worsened and he was r e h o s p i t a l i z e d f o r b r a i n s u r g e r y . A t one p o i n t , i t was 
f e a r e d he w o u l d l o s e t h e s i g h t i n one eye. A f t e r s u r g e r y , he r e t u r n e d t o 
c l a i m a n t ' s home f o r a few weeks f o r r e h a b i l i t a t i o n . 

On June 1 1 , 1986, c l a i m a n t a r r a n g e d her department f o r a s a l e t o t a k e 
p l a c e t h e f o l l o w i n g day. When she a r r i v e d f o r work on June 12, she f o u n d t h e 
s t o r e d i r e c t o r and s t o r e manager had r e a r r a n g e d t h e department t o a l l o w g r e a t e r 
f o o t t r a f f i c . She worked t h r o u g h o u t t h e day w i t h t h e s t o r e d i r e c t o r . That 
e v e n i n g she became d i s t r a u g h t and anxious and was h o s p i t a l i z e d . 

She was t h e r e a f t e r t r e a t e d by Dr. Anderson, p s y c h i a t r i s t , f o r a d y s t h y m i c 
d i s o r d e r . 

ULTIMATE FINDINGS OF FACT 

The work e v e n t s complained o f by c l a i m a n t were b o t h r e a l and n o n r e a l 
e v e n t s . 

S t r e s s o r s r e l a t e d t o r e a l work ev e n t s were n o t t h e m a j or c o n t r i b u t i n g 
cause o f h e r c u r r e n t p s y c h i a t r i c c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h e employer's s t o r e d i r e c t o r t o be a c r e d i b l e w i t n e s s . 
He d i d n o t make c r e d i b i l i t y f i n d i n g s r e g a r d i n g c l a i m a n t . I n t h e absence o f ex
p r e s s c r e d i b i l i t y f i n d i n g s by t h e Referee, we make t h e necessary c r e d i b i l i t y 
f i n d i n g s based on t h e substance o f t h e w i t n e s s e s ' t e s t i m o n y and n o t on demeanor. 
See C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . 

The i n s u r e r argues t h a t c l a i m a n t f a i l e d t o p r o v e t h a t t h e r e a l c o n d i t i o n s 
and e v e n t s o f h e r employment, when viewed o b j e c t i v e l y , c o u l d cause s t r e s s . The 
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i n s u r e r a l t e r n a t i v e l y argues t h a t any s t r e s s r e s u l t i n g f r o m c l a i m a n t ' s employ
ment i s o u t w e i g h e d by t h e non-work r e l a t e d s t r e s s , i n c l u d i n g t h a t r e s u l t i n g from 
an a s s a u l t on her son. A c c o r d i n g l y , t h e i n s u r e r contends t h a t work c o n d i t i o n s 
and e v e n t s a r e n o t t h e major c o n t r i b u t i n g cause o f her p s y c h i a t r i c c o n d i t i o n . 
We agree w i t h t h e l a t t e r c o n t e n t i o n . 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a m e n t a l d i s o r d e r , c l a i m a n t 
must p r o v e t h a t : (1) t h e r e a l e v e n t s o r c o n d i t i o n s o f her work, when viewed 
o b j e c t i v e l y , were c a p a b l e o f p r o d u c i n g s t r e s s ; and (2) t h e a c t u a l s t r e s s f u l 
c o n d i t i o n s o f her employment were t h e major c o n t r i b u t i n g cause o f her m e n t a l 
d i s o r d e r . McGarrah v. SAIF, 296 Or 145 ( 1 9 8 3 ) ; Barbara T. C h i l l a , 39 Van N a t t a 
284 ( 1 9 8 7 ) , a f f ' d mem 90 Or App 193 (1988). 

The s t r e s s f u l c o n d i t i o n s must be o b j e c t i v e i n t h a t t h e y must be r e a l . 
However, t h e m e d i c a l e f f e c t o f s t r e s s f u l c o n d i t i o n s on t h e w o r k e r i s measured by 
t h e w o r k e r ' s a c t u a l r e a c t i o n t o them, r a t h e r t h a n by an o b j e c t i v e s t a n d a r d o f 
whet h e r t h e c o n d i t i o n s would have caused d i s a b i l i t y i n t h e average w o r k e r . 
P e t e r s e n v. SAIF, 78 Or App 167 (1986). S t a t e d a n o t h e r way, we f a c t u a l l y d e t e r 
mine what were t h e a c t u a l c o n d i t i o n s o f employment. I f t h e s e c o n d i t i o n s c o u l d 
cause s t r e s s , we weigh t h e i r c o n t r i b u t i o n t o c l a i m a n t ' s c o n d i t i o n a g a i n s t t h e 
c o n t r i b u t i o n f r o m o t h e r s t r e s s o r s i n c l a i m a n t ' s l i f e . 

C o n d i t i o n s o f Employment 

C l a i m a n t t e s t i f i e d t h a t she d i d n o t have enough a s s i s t a n c e and d i d n o t 
p r o m p t l y r e c e i v e h e l p when she c a l l e d . She t e s t i f i e d t h a t s e v e r a l coworkers 
t o o k l o n g b r e a k s and l o n g l u n c h e s . C r e d i b l e t e s t i m o n y t o t h e c o n t r a r y by t h e 
s t o r e manager and s t o r e d i r e c t o r showed t h a t employees must punch i n and o u t f o r 
l u n c h p e r i o d s , and t h a t employees must l i m i t l u n c h p e r i o d s t o t h a t t i m e 
a l l o t t e d . The s t o r e d i r e c t o r t e s t i f i e d t h a t when one department became busy, 
managers and o t h e r employees were d i r e c t e d t o a s s i s t t h a t d e p a r t m e n t . However, 
i t i s n o t always p o s s i b l e t o g e t r e l i e f h e l p i m m e d i a t e l y when a s s i s t a n c e was 
r e q u e s t e d . 

C l a i m a n t t e s t i f i e d t h a t a coworker i n t h e s t o c k department would l e a v e 
i t e m s i n her department i n t h e a i s l e . C r e d i b l e t e s t i m o n y by s t o r e management 
e s t a b l i s h e d t h a t t h i s i s s t o r e p o l i c y and t h a t c l a i m a n t was e x p e c t e d t o s t o c k 
i t e m s l e f t by t h e s t o c k person. C l a i m a n t ' s t e s t i m o n y r e v e a l e d t h a t she had a 
p e r s o n a l i t y c o n f l i c t w i t h t h i s coworker f o r some t i m e . 

C l a i m a n t f o u n d a bag o f blo o d y m a t t e r i n t h e s t o r e . I n v e s t i g a t i o n r e 
v e a l e d t h e i t e m s t o be c h i c k e n p a r t s . She t e s t i f i e d t h a t c o w orkers w o u l d t h e r e 
a f t e r make " c l u c k i n g " n o i s e s as t h e y passed her depa r t m e n t . She c o u l d i d e n t i f y 
no coworker who made such n o i s e s . No o t h e r w i t n e s s h e a r d employees make 
" c l u c k i n g n o i s e s " as t h e y passed c l a i m a n t ' s department. 

The R e f e r e e found t h a t t h e " f i n a l s t r a w " event w h i c h p r e c i p i t a t e d 
c l a i m a n t ' s d i s a b i l i t y was t h e rearrangement o f p a r t o f c l a i m a n t ' s department by 
s t o r e management d u r i n g t h e n i g h t p r e c e d i n g t h e s a l e . The s t o r e d i r e c t o r t e s t i 
f i e d t h a t c l a i m a n t appeared s u r p r i s e d a t f i r s t a t t h e new arrangement, b u t s a i d 
n o t h i n g and worked a l l day w i t h o u t i n c i d e n t . The a c t u a l r e a r r a n g i n g o f t h e d i s 
p l a y was minor and p e r t a i n e d t o o n l y one area, p l a s t i c s . 

We f i n d t h a t c l a i m a n t ' s t e s t i m o n y i s i n c o n s i s t e n t w i t h some t e s t i m o n y 
f o u n d c r e d i b l e by t h e Referee. C l a i m a n t ' s t e s t i m o n y e x a g g e r a t e s t h e a c t u a l 
s t r e s s f u l c o n d i t i o n s o f employment and t h e number o f s t r e s s f u l i n c i d e n t s . How
e v e r , we f i n d t h a t a t l e a s t some o f t h e r e a l c o n d i t i o n s o f c l a i m a n t ' s employment 
c o u l d cause s t r e s s . She had s u c c e s s f u l l y p e r f o r m e d t h e j o b f o r a number o f 
y e a r s and was c o n s i d e r e d an average employee. I t i s a p p a r e n t f r o m c l a i m a n t ' s 
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t e s t i m o n y t h a t t i m e s when her department was e x t r e m e l y busy were s t r e s s f u l , and 
t h e p r e p a r a t i o n s f o r p r o m o t i o n a l s a l e s were a l s o s t r e s s f u l . We c o n s i d e r t h e 
c o n d i t i o n s o f employment, t h a t were d e t e r m i n e d t o be r e a l as opposed t o p e r 
c e i v e d , t o be a s t r e s s o r and proceed t o weigh i t a g a i n s t t h e o t h e r s t r e s s o r s i n 
c l a i m a n t ' s l i f e . 

Work A c t i v i t i e s Compared To Non-work A c t i v i t i e s 

The n e x t s t e p i n our a n a l y s i s i s t o d e t e r m i n e whether c l a i m a n t has 
e s t a b l i s h e d t h a t her work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h e r 
d i s a b i l i t y . McGarrah v. SAIF, supra. We f i n d t h e y were n o t . 

Dr. Anderson o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s were a m a j o r 
c o n t r i b u t i n g cause o f her c o n d i t i o n . 

Dr. Wheeler, c l a i m a n t ' s f a m i l y p h y s i c i a n , o p i n e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s c o n t r i b u t e d t o her c o n d i t i o n , a l o n g w i t h o t h e r f a c t o r s . 

Dr. P a r v a r e s h , p s y c h i a t r i s t , o p i n e d t h a t c l a i m a n t ' s c o n c e r n f o r t h e c o n d i 
t i o n o f her son was t h e major c o n t r i b u t i n g cause o f her need f o r t r e a t m e n t and 
d i s a b i l i t y . He d e s c r i b e d c l a i m a n t ' s s t r e s s from j o b - r e l a t e d a c t i v i t i e s as 
moderate and h e r s t r e s s f r o m her son's c o n d i t i o n as s e v e r e . 

B o t h Dr. Anderson and Dr. Parvaresh based t h e i r o p i n i o n s on j o b c o n d i t i o n s 
as r e l a t e d by c l a i m a n t . We have found n o t a l l o f t h e s e e v e n t s o r c o n d i t i o n s t o 
be r e a l . I n a d d i t i o n , Dr. Parvaresh had t h e b e n e f i t o f i n v e s t i g a t i v e r e p o r t s 
showing a c t u a l c o n d i t i o n s on t h e j o b . He a l s o had complete i n f o r m a t i o n r e g a r d 
i n g t h e c o n d i t i o n o f c l a i m a n t ' s son which c l a i m a n t s a i d was " h a r d on t h e 
f a m i l y . " 

Dr. P a r v a r e s h d i s c u s s e d t h e e f f e c t o f t h e son's h o s p i t a l i z a t i o n , s u r g e r y , 
and subsequent need f o r r e h a b i l i t a t i o n on c l a i m a n t and d e s c r i b e d t h i s as s e v e r e . 
He o p i n e d t h a t , even i f one b e l i e v e d c l a i m a n t ' s v e r s i o n o f her work a c t i v i t i e s , 
such c o n d i t i o n s w o u ld n o t r e s u l t i n c l a i m a n t ' s c u r r e n t c o n d i t i o n . He n o t e d t h a t 
c l a i m a n t s t i l l s u f f e r e d s i g n i f i c a n t d i s a b i l i t y f o u r months a f t e r l e a v i n g t h e 
j o b . He f e l t any j o b - r e l a t e d s t r e s s would have r e s o l v e d by t h i s t i m e . 

Dr. Anderson's r e p o r t s and t e s t i m o n y do n o t address t h e o t h e r s t r e s s o r s i n 
c l a i m a n t ' s l i f e n or compare them t o employment s t r e s s o r s . Moreover, we a r e un
a b l e t o d e t e r m i n e f r o m Dr. Anderson's t e s t i m o n y whether he was e v e r aware o f t h e 
c o n d i t i o n o f c l a i m a n t ' s son and how t h a t a f f e c t e d t h e c l a i m a n t and h e r f a m i l y . 
C o n s e q u e n t l y , we g i v e l e s s w e i g h t t o t h i s m e d i c a l o p i n i o n , w h i c h does n o t 
address nonemployment s t r e s s o r s . See B e t t y A W i l c o x , 39 Van N a t t a 828 ( 1 9 8 7 ) . 

Dr. P a r v a r e s h e v a l u a t e d t h e major s t r e s s o r s i n c l a i m a n t ' s l i f e and con
c l u d e d t h a t c l a i m a n t ' s concern f o r her son's c o n d i t i o n was t h e m a j o r c o n t r i b u t 
i n g cause o f h e r c u r r e n t c o n d i t i o n . We agree and r e l y on Dr. P a r v a r e s h ' s 
o p i n i o n . H i s r e p o r t and d e p o s i t i o n are based on a more complete h i s t o r y and 
more t h o r o u g h l y d i s c u s s t h e v a r i o u s s t r e s s o r s i n c l a i m a n t ' s l i f e . We f i n d h i s 
o p i n i o n p e r s u a s i v e and choose t o r e l y on i t . See Somers v. SAIF, 77 Or App 259 
( 1 9 8 6 ) . We, t h e r e f o r e , c o n c l u d e t h a t t h e r e a l e v e n t s and c o n d i t i o n s w h i c h 
c l a i m a n t e n c o u n t e r e d a t work and which she f e l t were t h e cause o f h e r d e p r e s s i o n 
were n o t t h e m a j o r c o n t r i b u t i n g cause o f her c u r r e n t c o n d i t i o n . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has n o t p r o v e n t h a t h e r work a c t i v 
i t i e s were t h e m a j or c o n t r i b u t i n g cause o f her c u r r e n t c o n d i t i o n and has, t h e r e 
f o r e , n o t p r o v e n t h e c o m p e n s a b i l i t y o f her c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d January 15, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . A c l i e n t - p a i d f e e , n o t t o exceed $1,854.50, i s 
approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
ANN L. WA6ENIUS, Claimant 
WCB Case No. 87-18846 

ORDER ON RECONSIDERATION 
Malagon, e t a l , C l a i m a n t A t t o r n e y s 
Beers, e t a l , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Board's Order on Review 
d a t e d December 2 1 , 1989, w h i c h a f f i r m e d a Referee's o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r an a l l e g e d l y worsened low 
back c o n d i t i o n . S p e c i f i c a l l y , c l a i m a n t , (1) r e q u e s t s t h a t we r e c o n s i d e r whether 
t h e R e f e r e e f o u n d c l a i m a n t c r e d i b l e ; and (2) remand f o r t h e t a k i n g o f a d d i t i o n a l 
e v i d e n c e c o n c e r n i n g t h e a l l e g e d w o r s e n i n g o f c l a i m a n t ' s low back c o n d i t i o n . 

The Referee h e l d as f o l l o w s : 
" A f t e r h e a r i n g and o b s e r v i n g c l a i m a n t , I am i n c l i n e d 
t o q u e s t i o n her c r e d i b i l i t y . I do f e e l she has a 
tendency t o exagg e r a t e her s i t u a t i o n — a t l e a s t when 
comparing her s i t u a t i o n now w i t h what i t was p r i o r 
t o December, 1983." 

C l a i m a n t argues t h a t t h e s e s t a t e m e n t s do n o t r i s e t o t h e l e v e l t h a t we 
c o u l d d e t e r m i n e t h a t • * t h e Referee found c l a i m a n t n o t c r e d i b l e and t h a t by d o i n g so 
t h e Board [was e x a g g e r a t i n g t h e Referee's c r e d i b i l i t y f i n d i n g w h i c h , c l a i m a n t 
a g r e e s , was based on c l a i m a n t ' s demeanor. 

A l t h o u g h t h e Referee d i d n o t s p e c i f i c a l l y say t h a t he f o u n d c l a i m a n t "not 
c r e d i b l e , ' j we f i n d t h a t t h e Referee's s t a t e m e n t s , t a k e n as a who l e , make a f i n d 
i n g t h a t c l a i m a n t was n o t c r e d i b l e as a w i t n e s s c o n c e r n i n g w h e t h e r h e r compens
a b l e c o n d i t i o n had worsened. Assuming f o r t h e sake o f argument t h a t we foun d 
c l a i m a n t ' s t e s t i m o n y t o be c r e d i b l e , we would s t i l l g i v e i t l i t t l e w e i g h t because 
we agree w i t h t h e Referee's assessment t h a t c l a i m a n t t e n d e d t o e x a g g e r a t e her 
c o m p l a i n t J 

We 4 u r n t o t h e remand i s s u e . We may remand a case t o t h e R e f e r e e f o r 
f u r t h e r e v i d e n c e t a k i n g i f we de t e r m i n e t h a t t h e case has been " i m p r o p e r l y , i n 
c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed." ORS 6 5 6 . 2 9 5 ( 5 ) . Remand i s 
g e n e r a l l y | a p p r o p r i a t e o n l y upon a showing o f good cause o r o t h e r c o m p e l l i n g 
b a s i s . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . 

Here, t o s u b s t a n t i a t e her t e s t i m o n y a t h e a r i n g t h a t h e r c o n d i t i o n had 
wo r s e n e d , | c l a i m a n t r e q u e s t s remand so t h a t she may submit i n t o e v i d e n c e , m e d i c a l 
r e c o r d s and p o s t - o p e r a t i v e r e c o r d s r e l a t i v e t o her s u r g e r y on September 30, 1988. 
The s u r g e r y o c c u r r e d some seven months a f t e r t h e h e a r i n g and e i g h t months a f t e r 
t h e e x p i r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s . 

As we s t a t e d i n our Order on Review, c l a i m a n t must e s t a b l i s h t h a t h e r 
c o n d i t i o n | worsened p r i o r t o t h e e x p i r a t i o n o f her a g g r a v a t i o n r i g h t s . P e r r y v. 
SAIF, 93 Or App 631 ( 1 9 8 8 ) , r e v ' d on o t h e r grounds 307 Or App 654, on remand 99 
Or App 52, n.2 ( 1 9 8 9 ) . C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d on Jan u a r y 13, 
1988. Inasmuch as t h e p o s t - h e a r i n g s u b m i s s i o n concerns September 30, 1988 s u r g i 
c a l r e c o r d s , we q u e s t i o n t h e m a t e r i a l ' s r e l e v a n c e r e g a r d i n g t h e q u e s t i o n o f 
whet h e r c l a i m a n t ' s compensable c o n d i t i o n worsened p r i o r t o t h e e x p i r a t i o n o f her 
a g g r a v a t i o n r i g h t s . Moreover, such i n f o r m a t i o n does n o t i n d i c a t e t h a t t h e p r e 
s e n t r e c o r d c o n c e r n i n g t h e a f o r e m e n t i o n e d q u e s t i o n has been i n s u f f i c i e n t l y 
developed'. Consequently, c l a i m a n t ' s r e q u e s t f o r remand i s d e n i e d . 

A c c o r d i n g l y , our December 2 1 , 1989 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r December 2 1 , 1989 o r d e r i n 
i t s e n t i r e t y , 
o r d e r . 

I T 

The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f t h i s 

I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
TERRANCE A. BENBOE, Claimant 

WCB Case No. 87-19767 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h e p o r t i o n o f Referee Myers' o r d e r t h a t d i s 
missed c l a i m a n t ' s h e a r i n g r e q u e s t i n s o f a r as i t c h a l l e n g e d t h e SAIF C o r p o r a 
t i o n ' s d e n i a l o f reimbursement t o c l a i m a n t ' s d o c t o r f o r p r e s c r i b e d v i t a m i n s . 
SAIF c r o s s - r e q u e s t s r e v i e w o f t h e p o r t i o n o f t h e o r d e r t h a t awarded c l a i m a n t ' s 
a t t o r n e y an assessed f e e . On r e v i e w t h e i s s u e s a r e j u r i s d i c t i o n and a t t o r n e y 
f e e s . We a f f i r m . 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

We adopt t h e Referee's c o n c l u s i o n s o f law w i t h t h e f o l l o w i n g supplement on 
t h e i s s u e o f a t t o r n e y f e e s . 

SAIF argues t h a t t h e Referee e r r e d i n awarding an a t t o r n e y f e e when he s e t 
a s i d e t h e d e n i a l o f December 28, 1987. SAIF contends t h e second d e n i a l i s s u e d 
on J a n u a r y 22, 1988 r e s c i n d e d t h e f i r s t d e n i a l and t h e r e f o r e t h e r e i s no b a s i s 
f o r an a t t o r n e y f e e . C o n t r a r y t o co u n s e l ' s argument, SAIF's second d e n i a l d i d 
n o t r e s c i n d t h e c o m p e n s a b i l i t y d e n i a l t h a t was r a i s e d i n t h e f i r s t d e n i a l . I t 
d i d n o t concede c o m p e n s a b i l i t y . I n s t e a d , t h e second d e n i a l s p e c i f i c a l l y s t a t e d 
t h a t SAIF t o o k no p o s i t i o n on t h e c o m p e n s a b i l i t y o f t h e v i t a m i n t h e r a p y . I t was 
n o t u n t i l t h e h e a r i n g t h a t SAIF conceded a c t u a l c o m p e n s a b i l i t y . S i n c e t h e 
q u e s t i o n o f c o m p e n s a b i l i t y o f t h e v i t a m i n t h e r a p y remained i n doubt u n t i l t h e 
h e a r i n g , an a t t o r n e y f e e t o be p a i d by t h e i n s u r e r was a p p r o p r i a t e . 

Given t h e f a c t s o f t h i s case, we do n o t d e c i d e t h e i s s u e SAIF r a i s e s i n 
i t s b r i e f : Whether a c l a i m a n t i s e n t i t l e d t o a c a r r i e r - p a i d f e e where a d e n i a l 
i s r e s c i n d e d and c o m p e n s a b i l i t y conceded p r i o r t o h e a r i n g . 

Inasmuch as a t t o r n e y f e e s a r e n o t "compensation" w i t h i n t h e meaning o f ORS 
65 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e award f o r s u c c e s s f u l l y 
d e f e n d i n g a g a i n s t SAIF's c r o s s - r e q u e s t . See Dotson v. Bohemia, I n c . . 80 Or App 
233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 13, 1988, as r e c o n s i d e r e d June 27, 1988, i s 
a f f i r m e d . 

J a n uary 16, 1990 C i t e as 42 Van N a t t a 98 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LARRY H. ERBS, Claimant 
WCB Case No. 88-01764 

ORDER ON REVIEW 
Haugh, e t a l , Claimant A t t o r n e y s 

Breathouwer, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 
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The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Tuhy's o r d e r , w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t l e g / k n e e c o n d i 
t i o n . On r e v i e w t h e s o l e i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s r i g h t knee on March 5, 1986. F o l l o w i n g 
s u r g e r y , c l a i m a n t became m e d i c a l l y s t a t i o n a r y i n J u l y , 1986. A D e t e r m i n a t i o n 
Order o f J u l y 3 1 , 1987 c l o s e d t h e c l a i m w i t h an award f o r 5 p e r c e n t s c h e d u l e d 
d i s a b i l i t y t o t h e r i g h t l e g . Claimant r e q u e s t e d a h e a r i n g t o p r o t e s t t h e D e t e r 
m i n a t i o n Order. The employer a l s o i s s u e d a p a r t i a l d e n i a l o f an a n t e r i o r 
c r u c i a t e t e a r o f t h e r i g h t knee. Claimant r e q u e s t e d a h e a r i n g t o p r o t e s t t h a t 
d e n i a l . 

On December 9, 1987, b e f o r e t h e h e a r i n g on t h e D e t e r m i n a t i o n Order and t h e 
p a r t i a l d e n i a l , c l a i m a n t saw Dr. Cook. Dr. Cook's c h a r t n o t e f o r t h i s d a t e 
i n d i c a t e d t h a t c l a i m a n t ' s symptoms c o n t i n u e d and a brac e was suggested. 

The h e a r i n g on t h e D e t e r m i n a t i o n Order and t h e p a r t i a l d e n i a l was h e l d 
b e f o r e R e f e r e e I r v i n g on December 23, 1987. The e v i d e n t i a r y r e c o r d c l o s e d on 
t h a t d a t e . 

On January 18, 1988, Dr. Cook r e p o r t e d t h a t c l a i m a n t had been u n a b l e t o 
work s i n c e December 9, 1987 due t o h i s compensable knee i n j u r y . The i n s u r e r 
r e c e i v e d t h e r e p o r t on January 2 1 , 1987. 

On January 20, 1988, Referee I r v i n g i s s u e d her O p i n i o n and Order. She s e t 
a s i d e t h e p a r t i a l d e n i a l r e g a r d i n g t h e a n t e r i o r c r u c i a t e t e a r o f t h e r i g h t knee 
and i n c r e a s e d c l a i m a n t ' s award o f scheduled d i s a b i l i t y f o r t h e r i g h t knee t o 10 
p e r c e n t . 

On March 17, 1988, an o u t p a t i e n t a r t h r o s c o p i c s u r g e r y and r e s e c t i o n o f 
m e d i a l p l i c a was pe r f o r m e d on c l a i m a n t ' s r i g h t knee. 

ULTIMATE FINDINGS OF FACT 

The December 9, 1987 c h a r t n o t e from Dr. Cook d i d n o t i n d i c a t e a need f o r 
f u r t h e r m e d i c a l s e r v i c e s o r a d d i t i o n a l compensation. 

The l a s t arrangement o f compensation i s t h e December 23, 1987 h e a r i n g . 

C l a i m a n t ' s compensable c o n d i t i o n has n o t worsened t o t h e p o i n t o f making 
..him more d i s a b l e d t h a n a t t h e t i m e o f t h e December 23, 1987 h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The Referee h e l d t h a t Dr. Cook's December 9, 1987 c h a r t n o t e s u b s t a n t i a t e d 
c l a i m a n t ' s c l a i m t h a t h i s c o n d i t i o n had worsened as o f December 9, 1987. There
f o r e , t h e Referee reasoned t h a t t h e l a s t award o f compensation upon w h i c h t o 
base c l a i m a n t ' s a g g r a v a t i o n c l a i m was t h e D e t e r m i n a t i o n Order o f J u l y 3 1 , 1987 
r a t h e r t h a n t h e December 23, 1987 h e a r i n g . We d i s a g r e e . 

A f t e r t h e l a s t award o r arrangement o f compensation, t h e c l a i m a n t i s 
e n t i t l e d t o a d d i t i o n a l compensation, i n c l u d i n g m e d i c a l s e r v i c e s , f o r worsened 
c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y . ORS 656 . 2 7 3 ( 1 ) . A p h y s i c i a n ' s 
r e p o r t i s an a g g r a v a t i o n c l a i m , so l o n g as i t , a t a minimum, r e q u e s t s a d d i t i o n a l 
m e d i c a l s e r v i c e s o r a d d i t i o n a l compensation r e s u l t i n g f r o m t h e compensable 
i n j u r y . ORS 656 . 2 7 3 ( 3 ) ; Haret v. SAIF, 72 Or App 668 ( 1 9 8 5 ) . 
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As t h e c o u r t n o t e d i n H a r e t , t h e purpose o f s u b s e c t i o n (3) i s t o a l l o w an 
a g g r a v a t i o n c l a i m t o be made by a p h y s i c i a n ' s r e p o r t r e q u e s t i n g a d d i t i o n a l s e r 
v i c e s . However, " a d d i t i o n a l s e r v i c e s " must be re a d t o g e t h e r w i t h ORS 
65 6 . 2 7 3 ( 1 ) . I n r e a d i n g t h e two p r o v i s i o n s t o g e t h e r i t i s c l e a r t h a t t h e a d d i 
t i o n a l m e d i c a l s e r v i c e s r e f e r r e d t o a r e f o r "worsened c o n d i t i o n s . " Here, t h e 
c h a r t n o t e does n o t need t o pro v e t h a t c l a i m a n t ' s c o n d i t i o n has worsened, b u t i t 
must p u t t h e i n s u r e r on n o t i c e t h a t t r e a t m e n t f o r more t h a n c o n t i n u i n g c o n d i 
t i o n s i s i n d i c a t e d . See Avalos v. Bowyer, 89 Or App 546, 549 ( 1 9 8 8 ) ; K r a i a c i c 
v. B l a z i n g O r c h a r d s , 84 Or App 127, 130, m o d i f i e d 85 Or App 477, remanded f o r 
r e c o n s i d e r a t i o n on o t h e r grounds 304 Or 436 (1 9 8 7 ) , on remand 90 Or App 593 
( 1 9 8 8 ) . 

Dr. Cook's b r i e f December 9, 1987, c h a r t n o t e s t a t e d t h a t c l a i m a n t ' s knee 
p r o b l e m " c o n t i n u e s " and t h a t , " . . . i t would be w o r t h w h i l e t o g e t him an ACL 
b r a c e . I a l s o re-emphasized t h e importa n c e o f e x e r c i s e . " Dr. Cook's c h a r t n o t e 
does n o t i n d i c a t e t h a t c l a i m a n t ' s knee c o n d i t i o n has changed o r worsened. 
R a t h e r , t h e c h a r t n o t e m e r e l y i n d i c a t e s t h a t a p p l i c a t i o n o f a b r a c e m i g h t r e 
l i e v e t h e c o n t i n u i n g knee problems, problems w h i c h have p e r s i s t e d s i n c e t h e l a s t 
award o f compensation. K r a i a c i c , 84 Or App a t 130. Hence, we f i n d t h a t Dr. 
Cook's December 9, 1987 c h a r t n o t e does n o t c o n s t i t u t e a c l a i m f o r a g g r a v a t i o n . 

On Ja n u a r y 2 1 , 1988, t h e employer r e c e i v e d a January 18, 1987 n o t e f r o m 
Dr. Cook s t a t i n g t h a t c l a i m a n t had been unable t o work s i n c e December 9, 1987, 
"and c o n t i n u e s t o be d i s a b l e d due t o h i s knee i n j u r y o f 2/15/86..." T h i s n o t e 
c o n s t i t u t e s a c l a i m f o r a g g r a v a t i o n . Thus, t h e q u e s t i o n becomes f r o m w h i c h d a t e 
t o d e t e r m i n e whether c l a i m a n t ' s c o n d i t i o n has worsened. 

As we h e l d i n Joseph R. K l i n s k y , 35 Van N a t t a 332, a f f ' d mem 66 Or App 193 
( 1 9 8 3 ) , t h e l o g i c a l p o i n t f r o m which t o measure t h e w o r s e n i n g i s t h e d a t e o f t h e 
e x t e n t h e a r i n g because: (1) Board and j u d i c i a l r e v i e w o f a c l a i m a n t ' s e x t e n t o f 
d i s a b i l i t y i s based on t h e r e c o r d made a t t h e h e a r i n g ; and (2) Board and j u d i 
c i a l d e c i s i o n s about e x t e n t o f d i s a b i l i t y a r e d e c i s i o n s about d i s a b i l i t y as o f 
t h e t i m e o f t h e h e a r i n g , e.g. Gary A. F r e i e r , 34 Van N a t t a 543 ( 1 9 8 2 ) . 

Here, i n accordance w i t h K l i n s k y , t h e a p p r o p r i a t e t i m e f r o m w h i c h t o r e 
v i e w t h i s c l a i m f o r a g g r a v a t i o n i s t h e December 23, 1987, e x t e n t o f d i s a b i l i t y 
h e a r i n g . I t was a t t h i s p o i n t t h a t c l a i m a n t had h i s l a s t o p p o r t u n i t y t o be 
hea r d w i t h r e s p e c t t o h i s c o n d i t i o n . 

We t u r n t o t h e m e r i t s o f t h e a g g r a v a t i o n c l a i m . ORS 656.273 a l l o w s a 
c l a i m a n t a d d i t i o n a l compensation where t h e c l a i m a n t has d e m o n s t r a t e d worsened 
c o n d i t i o n s r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y s i n c e t h e l a s t award o f compensa
t i o n . I n o r d e r t o de m o n s t r a t e a compensable a g g r a v a t i o n (worsened c o n d i t i o n ) o f 
h i s k n e e / l e g c o n d i t i o n , c l a i m a n t must demonstrate t h a t he has e x p e r i e n c e d 
i n c r e a s e d l o s s o f use o r f u n c t i o n o f h i s leg/knee s i n c e t h e l a s t award o f 
compensation. I n t e r n a t i o n a l Paper Co. v. Tu r n e r , 304 Or 354 ( 1 9 8 7 ) , on rem 91 
Or App 91 ( 1 9 8 8 ) . The i n c r e a s e d l o s s o f use o r f u n c t i o n must be g r e a t e r t h a n 
any f u t u r e p e r i o d s o f i n c r e a s e d d i s a b i l i t y , t h a t i s , i n c r e a s e d l o s s o f use o r 
f u n c t i o n , c o n t e m p l a t e d by t h e l a s t award. I d . 

Here, t h e January 20, 1988 o r d e r i s s u e d by Referee I r v i n g a f t e r t h e 
December 23, 1987 h e a r i n g , awarded c l a i m a n t an a d d i t i o n a l 5 p e r c e n t s c h e d u l e d 
d i s a b i l i t y t o h i s r i g h t knee. That h e a r i n g a f f o r d e d c l a i m a n t t h e o p p o r t u n i t y t o 
p r e s e n t a l l e v i d e n c e o f h i s c u r r e n t r i g h t k n e e / l e g c o n d i t i o n s , such as Dr. 
Cook's December 9, 1987 c h a r t n o t e , which r e p o r t e d c l a i m a n t ' s c o n t i n u e d symptoms 
and s u g g e s t e d t h e use o f a knee brace. We not e t h a t Referee I r v i n g c o n s i d e r e d 
Dr. Cook's h y p o t h e s i s , i n a r e p o r t n o t r e l a t e d t o t h e December 9, 1987 c h a r t 
n o t e , t h a t c l a i m a n t ' s c o n t i n u e d problems may be due t o o n g o i n g d e g e n e r a t i o n o f 
t h e knee w h i c h had l e d t o damage o f t h e a n t e r i o r c r u c i a t e l i g a m e n t . Based on 
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t h i s c o n t e m p l a t i o n o f f u t u r e p e r i o d s o f c l a i m a n t ' s l o s s o f use o f f u n c t i o n o f 
h i s r i g h t k n e e / l e g , c l a i m a n t was awarded t h e a d d i t i o n a l 5 p e r c e n t d i s a b i l i t y . 

We a r e n o t persuaded t h a t c l a i m a n t has s u f f e r e d an i n c r e a s e d l o s s o f use 
o r f u n c t i o n i n g o f h i s r i g h t leg/knee g r e a t e r t h a n what was a n t i c i p a t e d a t t h e 
t i m e o f t h e December 23, 1987 h e a r i n g . As was a n t i c i p a t e d , c l a i m a n t l o s t t i m e 
f r o m work f o r h i s compensable, March 17, 1988 d i a g n o s t i c a r t h r o s c o p i c s u r g e r y . 
C l a i m a n t was n o t an i n p a t i e n t f o r t h i s s u r g e r y . T h e r e a f t e r , he r e t u r n e d t o t h e 
work f o r c e as a cement t r u c k d r i v e r and had n o t missed t i m e f r o m work s i n c e due 
t o knee p a i n . ( T r 15 & 1 6 ) . 

ORDER 

The Referee's o r d e r , d a t e d June 3, 1988, i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s r e i n s t a t e d and u p h e l d . The 
Board approves a c l i e n t - p a i d f e e , payable from t h e employer t o i t s c o u n s e l , n o t 
t o exceed $960. 

J a n u a r y 16, 1990 C i t e as 42 Van N a t t a 101 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PHILIP M. GORRINGE, Claimant 

WCB Case No. 86-04066 
ORDER ON REVIEW 

Chelsea Mohnike ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r w h i c h : (1) fo u n d t h a t 
c l a i m a n t was n o t a s u b j e c t worker f o r t h e SAIF C o r p o r a t i o n ' s i n s u r e d ; and (2) 
u p h e l d SAIF's d e n i a l s o f c l a i m a n t ' s s t r e s s and h e a r t c o n d i t i o n c l a i m . On r e v i e w 
t h e i s s u e s a r e whether c l a i m a n t was a s u b j e c t worker f o r SAIF's i n s u r e d and 
. c o m p e n s a b i l i t y . 

The Board a f f i r m s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . I n a d d i t i o n , we f i n d 
t h a t c l a i m a n t was n e i t h e r promised nor p a i d wages f o r work p e r f o r m e d a t t h e 
t r a i n i n g s i t e . 

CONCLUSIONS OF LAW AND OPINION 

W i t h t h e e x c e p t i o n o f t h e t h i r d p a r a g r a p h , t h e Board a d o p t s t h e Referee's 
O p i n i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R eferee h e l d t h a t c l a i m a n t was n o t an employee o f P o r t l a n d S e c u r i t y , 
t h e employer a t c l a i m a n t ' s t r a i n i n g s i t e . Consequently, t h e R e f e r e e reasoned 
t h a t SAIF, t h e t r a i n i n g s i t e ' s i n s u r e r , was not r e s p o n s i b l e and SAIF's d e n i a l 
s h o u l d be u p h e l d . 

N e i t h e r a v o c a t i o n a l r e h a b i l i t a t i o n o r g a n i z a t i o n n or a t r a i n i n g - s i t e em
p l o y e r i s r e q u i r e d t o p r o v i d e compensation coverage f o r a t r a i n e e p l a c e d i n a 
n o n r e m u n e r a t i v e , o n - t h e - j o b t r a i n i n g program, because t h e t r a i n e e i s n o t a 
"worker" w i t h i n t h e meaning o f ORS 656.005(27). F i r k u s v. A l d e r , 48 Or App 251 
(1 9 8 0 ) . The c l a i m a n t i n F i r k u s appealed t h e Board's a f f i r m a n c e o f t h e i n s u r e r ' s 
d e n i a l o f r e s p o n s i b i l i t y f o r a "new" i n j u r y t o h i s r i g h t elbow w h i c h c l a i m a n t 
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s u s t a i n e d w h i l e engaged i n an a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t i o n program 
n e c e s s i t a t e d by a compensable r i g h t elbow i n j u r y . The c o u r t , c i t i n g Wood v. 
SAIF, 30 Or App 1103, 1110 (1 9 7 7 ) , r e v den 282 Or 189 ( 1 9 7 8 ) , h e l d t h a t r a t h e r 
t h a n t h e c a r r i e r f o r t h e t r a i n i n g s i t e , t h e c a r r i e r r e s p o n s i b l e f o r t h e o r i g i n a l 
compensable i n j u r y was r e s p o n s i b l e f o r t h e new i n j u r y . 

As c l a i m a n t was i n v o l v e d i n nonremunerative t r a i n i n g a c t i v i t y when he was 
a l l e g e d l y i n j u r e d , we agree w i t h t h e Referee t h a t c l a i m a n t was n o t employed by 
SAIF's i n s u r e d . SAIF's d e n i a l must be up h e l d . C l a i m a n t ' s c l a i m s h o u l d have 
been s u b m i t t e d t o t h e employer r e s p o n s i b l e f o r c l a i m a n t ' s compensable back 
i n j u r y r a t h e r t h a n t o t h e t r a i n i n g - s i t e employer. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1, 1988 i s a f f i r m e d . 

J a nuary 16, 1990 C i t e as 42 Van N a t t a 102 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHAE S. HUGHES, Claimant 
Own M o t i o n No. 89-0707M 

OWN MOTION ORDER 
S a i f L e g a l , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f her November 1, 1979 i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has accepted r e s p o n s i b i l i t y f o r t h e 
s u r g e r y b u t opposes r e o p e n i n g o f her c l a i m f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s on 
t h e ground t h a t c l a i m a n t has w i t h d r a w n from t h e work f o r c e . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y compensa
t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

F o l l o w i n g our r e v i e w o f t h i s r e c o r d , we a r e persuaded t h a t 
c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g s u r g e r y . I n a d d i t i o n , 
c l a i m a n t has s u b m i t t e d t a x r e c o r d s f o r t h e years 1987 and 1988 c o n f i r m i n g she i s 
s e l f - e m p l o y e d , and a r e l e a s e from work t h a t s t a t e s she has n o t been a b l e t o work 
s i n c e A p r i l 29, 1989. A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t o commence October 3, 1989, t h e d a t e she was h o s p i t a l i z e d 
f o r s u r g e r y . SAIF s h a l l c o n t i n u e p a y i n g t emporary d i s a b i l i t y c ompensation u n t i l 
c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d , o r c l a i m a n t r e t u r n s t o 
r e g u l a r work a t t h e r e g u l a r wage, whichever i s e a r l i e r . Reimbursement f r o m t h e 
Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 
and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e 
i n s u r e r under OAR 438-12-055. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
THEODORE L. NOMELAND, Claimant 

WCB Case No. 88-01084 
ORDER ON RECONSIDERATION 

Cha r l e s R o b i n o w i t z , Claimant A t t o r n e y 
David J o r l i n g , Defense A t t o r n e y 

G a r r e t t , e t a l , A t t o r n e y s 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r December 8, 1989 
Order on Review w h i c h r e i n s t a t e d t h e D e t e r m i n a t i o n Order award o f 16.16 p e r c e n t 
(31.03 degrees) permanent scheduled d i s a b i l i t y f o r b i n a u r a l h e a r i n g l o s s . I n 
o r d e r t o f u l l y c o n s i d e r t h e m a t t e r , we abated o ur p r i o r o r d e r and g r a n t e d t h e 
employer an o p p o r t u n i t y t o respond. A f t e r r e c e i v i n g t h e employer's response, 
and f u r t h e r c o n s i d e r i n g t h e m a t t e r , we make t h e f o l l o w i n g c o n c l u s i o n s . 

C l a i m a n t contends t h a t we e r r e d i n r e i n s t a t i n g t h e D e t e r m i n a t i o n Order as 
t h e p o r t i o n o f t h e Referee's o r d e r which d i d n o t a l l o w a d e d u c t i o n f o r 
p r e s b y c u s i s was n o t appealed by t h e employer. The employer c o n c u r s w i t h 
c l a i m a n t ' s c o n t e n t i o n and we agree. 

The o n l y i s s u e on appeal was whether t h e Referee e r r e d i n n o t a l l o w i n g a 
d e d u c t i o n f o r c l a i m a n t ' s pre-employment b a s e l i n e h e a r i n g l o s s . That p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h d i d n o t a l l o w f o r a d e d u c t i o n o f c l a i m a n t ' s 
p r e s b y c u s i s was n o t appealed. A l t h o u g h our r e v i e w i s n o t l i m i t e d t o i s s u e s 
s p e c i f i c a l l y r a i s e d by t h e p a r t i e s , we conclude i n t h i s i n s t a n c e t h a t i t would 
n o t be a p p r o p r i a t e t o re a c h t h e i s s u e o f t h e p r e s b y c u s i s d e d u c t i o n . See ORS 
656 . 2 9 5 ( 6 ) ; D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) . 

We t h e r e f o r e r e v e r s e t h e Referee's d e c i s i o n o n l y t o t h e e x t e n t t h a t i t d i d 
n o t d e d u c t t h e pre-employment base l i n e h e a r i n g l o s s . I n l i e u o f t h e Determina
t i o n O r der, c l a i m a n t i s g r a n t e d 24.84 p e r c e n t (47.69 degrees) s c h e d u l e d perma
nent, d i s a b i l i t y f o r b i n a u r a l h e a r i n g l o s s . 

A c c o r d i n g l y , as m o d i f i e d h e r e i n , we adhere t o and r e p u b l i s h o u r December 
8, 1989 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 

Jan u a r y 16, 1990 C i t e as 42 Van N a t t a 103 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LYRIS J . REAM, Claimant 
WCB Case No. 87-15387 

ORDER ON REVIEW 
Welch, Bruun & Green, Cla i m a n t A t t o r n e y s 
Ruth C i n n i g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t g r a n t e d 
c l a i m a n t permanent and t o t a l d i s a b i l i t y , whereas D e t e r m i n a t i o n O r d ers awarded 40 
p e r c e n t (128 degrees) unscheduled permanent d i s a b i l i t y f o r a low back i n j u r y . 
On r e v i e w , t h e i s s u e i s permanent and t o t a l d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

104 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e f i n d i n g 
t h a t c l a i m a n t was diag n o s e d w i t h d e p r e s s i o n a t t h e C a l l a h a n Center i n 1980. 

We a d d i t i o n a l l y f i n d t h a t due t o t h e c o m b i n a t i o n o f c l a i m a n t ' s compens
a b l e p s y c h o l o g i c a l c o n d i t i o n , her compensable back c o n d i t i o n and her p r e e x i s t i n g 
d i s a b i l i t y , c l a i m a n t i s pe r m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work 
a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . Any e f f o r t t o f i n d work w o u l d be f u t i l e . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n w i t h t h e e x c e p t i o n o f t h a t p o r t i o n o f t h e 
o p i n i o n t h a t h o l d s t h a t , because t h i s c l a i m has been p r e v i o u s l y c l o s e d , c l a i m a n t 
must e s t a b l i s h t h a t her c o n d i t i o n has worsened s i n c e t h e l a s t arrangement o f 
compensation — t h a t i s , s i n c e t h e January, 1982 h e a r i n g on appeal f r o m t h e 1980 
D e t e r m i n a t i o n Order. 

When t h i s c l a i m was l a s t c l o s e d , and a t t h e t i m e o f t h e J a n u a r y , 1982 
h e a r i n g , t h e c l a i m was s o l e l y one f o r a back c o n d i t i o n . C l a i m a n t ' s p s y c h o l o g i 
c a l c o n d i t i o n had n o t been accepted. Since t h a t t i m e , SAIF a c c e p t e d t h e psycho
l o g i c a l c o n d i t i o n as n o n d i s a b l i n g and, t h e n , p u r s u a n t t o f i n a l o r d e r o f Ref e r e e 
Shebley, a c c e p t e d t h e c o n d i t i o n as d i s a b l i n g . C l a i m a n t was e n t i t l e d t o a r a t i n g 
o f h e r permanent d i s a b i l i t y due t o t h e p s y c h o l o g i c a l c o n d i t i o n . There h a v i n g 
been no p r i o r r a t i n g o f t h a t c o n d i t i o n , Stepp v. SAIF, 304 Or 375 ( 1 9 8 7 ) , does 
n o t a p p l y . C l a i m a n t i s n o t o b l i g e d t o show t h a t her p s y c h o l o g i c a l c o n d i t i o n has 
p e r m a n e n t l y worsened s i n c e t h e p r i o r c l o s u r e o f t h e back c l a i m as a p r e r e q u i s i t e 
t o r a t i n g o f t h e p s y c h o l o g i c a l c o n d i t i o n . 

Inasmuch as SAIF does n o t argue t h a t c l a i m a n t i s i n f a c t a b l e t o work i n 
vi e w o f her compensable c o n d i t i o n s and her p r e e x i s t i n g d i s a b i l i t y , and inasmuch 
as t h e r e c o r d e s t a b l i s h e s t h a t she i s n o t a b l e t o work, we c o n c l u d e t h a t t h e 
Ref e r e e c o r r e c t l y awarded permanent and t o t a l d i s a b i l i t y . 

I f , however, we e r r i n h o l d i n g t h a t c l a i m a n t need n o t e s t a b l i s h a worsen
i n g , we wo u l d f i n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n has, i n f a c t , 
worsened s i n c e t h e l a s t arrangement o f compensation. Whereas c l a i m a n t ' s 
e m o t i o n a l p roblems were d e s c r i b e d as m i n i m a l a f t e r e x a m i n a t i o n a t t h e C a l l a h a n 
C enter i n 1980, c l a i m a n t , a c c o r d i n g t o Dr. Flemming, was s u f f e r i n g f r o m s e v e r e 
d e p r e s s i o n i n 1985. On t h a t b a s i s , we would r e r a t e c l a i m a n t ' s permanent d i s 
a b i l i t y even had t h e p s y c h o l o g i c a l c o n d i t i o n been c o n s i d e r e d a t t h e t i m e o f t h e 
l a s t arrangement o f compensation. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1988 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded an assessed f e e o f $1,200 f o r s e r v i c e s on Board r e v i e w . 

January 17, 1990 C i t e as 42 Van N a t t a 104 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DANNY E. HUNT, Claimant 
WCB Case No. 88-03543 

ORDER ON REVIEW 
Donald L. D i c k e r s o n , Claimant A t t o r n e y 
Breathouwer, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner, Cushing and Myers. 



Danny E. Hunt, 42 Van N a t t a 104 (1990) 105 

Cl a i m a n t r e q u e s t s r e v i e w o f . R e f e r e e N i c h o l s ' o r d e r w h i c h d i s m i s s e d h i s r e 
q u e s t f o r h e a r i n g f r o m t h e s e l f - i n s u r e d employer's d e n i a l o f an a g g r a v a t i o n 
c l a i m as u n t i m e l y f i l e d w i t h o u t good cause. On r e v i e w , t h e i s s u e i s whether 
c l a i m a n t e s t a b l i s h e d "good cause" f o r h i s u n t i m e l y h e a r i n g r e q u e s t . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s back i n January, 1985, and a De t e r m i n a 
t i o n Order i s s u e d i n December, 1985 c l o s i n g t h e c l a i m . I n J a n u a r y , 1987, t h e 
p a r t i e s s t i p u l a t e d t o awarding c l a i m a n t 10 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r h i s upper back c o n d i t i o n . 

C l a i m a n t c o n t i n u e d t o be t r e a t e d by h i s c h i r o p r a c t o r , Dr. McCrory, 
f r e q u e n t l y . I n May, 1987, two o t h e r c h i r o p r a c t o r s , Duncan and F l a d o o s , examined 
c l a i m a n t and foun d h i s c o n d i t i o n t o be r e s o l v e d w i t h no permanent i m p a i r m e n t and 
.t h a t c o n t i n u e d t r e a t m e n t was unnecessary. 

I n November, 1987, McCrory r e p o r t e d t h a t c l a i m a n t had e x a c e r b a t e d h i s 
c o n d i t i o n and a u t h o r i z e d work r e l e a s e . The i n s u r e r d e n i e d c l a i m a n t ' s aggrava
t i o n c l a i m on November 27, 1987. 

C l a i m a n t ' s w i f e s i g n e d f o r t h e d e n i a l on November 27, 1987. No copy o f 
t h i s d e n i a l was se n t t o an a t t o r n e y r e p r e s e n t i n g c l a i m a n t . Upon r e c e i p t o f t h e 
d e n i a l , c l a i m a n t phoned h i s a t t o r n e y s e v e r a l t i m e s , b u t never spoke d i r e c t l y t o 
him. C l a i m a n t t o o k no f u r t h e r a c t i o n . C l a i m a n t ' s a t t o r n e y had no r e c o r d o f 
such phone c a l l s o r a t t e m p t e d c o n t a c t and had no knowledge o f t h e i n s u r e r ' s 
d e n i a l u n t i l March, 1988, a t which t i m e t h e r e q u e s t f o r h e a r i n g was f i l e d and a 
new r e t a i n e r agreement was s i g n e d . 

On March 15/ 1988, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r a h e a r i n g . 

The January, 1987 s t i p u l a t i o n l i t i g a t e d a l l p r i o r c l a i m s i n i t i a t e d by 
c l a i m a n t . E l e v e n months e l a p s e d between t h e t i m e o f t h e Ja n u a r y , 1987 s t i p u l a 
t i o n and t h e November, 1987 d e n i a l . The i n s u r e r had no knowledge t h a t c l a i m a n t 
was r e p r e s e n t e d by c o u n s e l i n November, 1987. There had been no c o n t a c t by an 
a t t o r n e y , r e p r e s e n t i n g c l a i m a n t , w i t h t h e i n s u r a n c e company s i n c e F e b r u a r y , 
1987. 

CONCLUSIONS OF LAW 

We adopt t h e c o n c l u s i o n s o f law as s e t f o r t h i n t h e " O p i n i o n and 
C o n c l u s i o n s " s e c t i o n o f t h e Referee's o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t has 60 days t o r e q u e s t a h e a r i n g on a d e n i a l , o r 180 days i f good 
cause f o r t h e f a i l u r e t o r e q u e s t w i t h i n t h e 60 days i s shown. ORS 65 6 . 3 1 9 ( 1 ) . 

The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been e q u a t e d t o t h e 
s t a n d a r d o f " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r ex c u s a b l e n e g l e c t " , r e c o g n i z e d 
under ORCP 7 1 ( B ) ( 1 ) . Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513, 517, r e v 
den 301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown v. EBI Companies, 289 Or 455 ( 1 9 8 0 ) . 
C l a i m a n t has t h e burden o f p r o v i n g good cause. Cogswell v. SAIF, 74 Or App 234, 
237 ( 1 9 8 5 ) . 

C l a i m a n t argues "excusable n e g l e c t " , i n t h a t t h e i n s u r e r v i o l a t e d ORS 
6 5 6 . 3 3 1 ( 1 ) ( b ) . The s t a t u t e p r o v i d e s t h a t : 

"An i n s u r e r . . . s h a l l n o t c o n t a c t t h e w o r k e r w i t h 
o u t g i v i n g p r i o r o r si m u l t a n e o u s w r i t t e n n o t i c e t o 
t h e w o r k e r ' s a t t o r n e y i f t h e c o n t a c t a f f e c t s t h e 
d e n i a l , r e d u c t i o n o r t e r m i n a t i o n o f t h e w o r k e r ' s b e n e f i t s . " 

C l a i m a n t argues t h a t he r e l i e d on h i s a t t o r n e y t o f i l e a r e q u e s t f o r a 
h e a r i n g a f t e r t h e a t t o r n e y ' s r e c e i p t o f a copy o f t h e d e n i a l . As a consequence 
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o f t h e a l l e g e d s t a t u t o r y v i o l a t i o n , and h i s r e l i a n c e on h i s a t t o r n e y , c l a i m a n t 
argues t h a t t h e i n s u r e r ' s d e n i a l s h o u l d be s e t a s i d e as " n u l l and v o i d " , and t h a t 
"good cause" has been e s t a b l i s h e d f o r h i s u n t i m e l y r e q u e s t f o r h e a r i n g . 

We r e j e c t c l a i m a n t ' s a s s e r t i o n t h a t he has e s t a b l i s h e d "good cause" based 
on " e x c u s a b l e n e g l e c t " . 

Where c l a i m a n t shows t h a t he had r e a s o n a b l y e x p e c t e d t h a t t h e c a r r i e r w o u l d 
n o t i f y h i s a t t o r n e y i f t h e r e was any s i g n i f i c a n t a c t i o n t o be t a k e n on a c l a i m , 
e x c u s a b l e n e g l e c t may be e s t a b l i s h e d . Cowart v. SAIF, 94 Or App 288 ( 1 9 8 8 ) . I n 
Cowart, c l a i m a n t p r o v e d t h a t he had i n s t r u c t e d t h e c a r r i e r t o keep i n c o n t a c t 
w i t h h i s a t t o r n e y , and t h a t c l a i m a n t l e f t i n s t r u c t i o n s w i t h h i s a t t o r n e y t o 
c h a l l e n g e a l l d e n i a l s . The p r e s e n t case i s d i s t i n g u i s h a b l e . 

A f t e r c o n d u c t i n g our de novo r e v i e w , t h e r e c o r d f a i l s t o e s t a b l i s h t h a t : 
(1) t h e c a r r i e r s h o u l d have known t h a t c l a i m a n t ' s a t t o r n e y i n J a n u a r y , 1987, was 
s t i l l h i s a t t o r n e y i n November, 1987; (2) c l a i m a n t had l e f t h i s a t t o r n e y w i t h 
i n s t r u c t i o n s t o a p p e a l a l l d e n i a l s ; o r (3) c l a i m a n t r e l i e d on h i s a t t o r n e y t o 
a p p e a l a l l m a t t e r s . I n r e a c h i n g t h e s e c o n c l u s i o n s , we n o t e t h a t c l a i m a n t had n o t 
been i n c o n t a c t w i t h h i s a t t o r n e y f o r a p p r o x i m a t e l y 11 months, when he n o t i f i e d 
h i s c o u n s e l a f t e r t h e d e n i a l , some f o u r months a f t e r i t s i s s u a n c e . F u r t h e r m o r e , 
a t t h a t t i m e , t h e y e n t e r e d i n t o a new r e t a i n e r agreement. 

We t h e r e f o r e agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o p r o v e "good 
cause" f o r h i s f a i l u r e t o f i l e a h e a r i n g r e q u e s t w i t h i n 60 days a f t e r r e c e i v i n g 
n o t i c e o f t h e d e n i a l . 

Inasmuch as t h e R eferee d i d n o t c o n s i d e r t h e " n u l l and v o i d " i s s u e , we p r o 
ceed t o do so. We f i n d no l e g a l b a s i s f o r c l a i m a n t ' s c o n t e n t i o n t h a t an 
i n s u r e r ' s f a i l u r e t o g i v e p r o p e r n o t i c e t o a c l a i m a n t ' s a t t o r n e y r e n d e r s a p r e v i 
o u s l y i s s u e d d e n i a l " n u l l and v o i d " . I n d o i n g so, we n o t e t h a t s a n c t i o n s f o r 
such cond u c t a r e a v a i l a b l e . S p e c i f i c a l l y , when such conduct i s e s t a b l i s h e d , 
c i v i l p e n a l t i e s may be imposed a g a i n s t c a r r i e r s f o r s t a t u t o r y v i o l a t i o n s . See 
OAR 4 3 6 - 6 0 - 0 1 5 ( 2 ) . Such s a n c t i o n s do n o t i n c l u d e r e n d e r i n g a d e n i a l " n u l l and 
v o i d " . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 15, 1988, i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o exceed $984, i s approved. 

Board Member Myers d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t from t h a t p o r t i o n o f t h e m a j o r i t y ' s o p i n i o n w h i c h 
excuses t h e employer f r o m g i v i n g c l a i m a n t ' s a t t o r n e y n o t i c e o f t h e d e n i a l . 

The m a j o r i t y n o t e s c o r r e c t l y t h a t ORS 6 5 6 . 3 3 1 ( 1 ) ( b ) r e q u i r e s a c a r r i e r t o 
g i v e a c l a i m a n t ' s a t t o r n e y p r i o r o r s i m u l t a n e o u s n o t i c e o f a d e n i a l . The m a j o r 
i t y , however, a p p a r e n t l y excuses t h e employer's f a i l u r e t o g i v e such n o t i c e i n 
t h i s case because t h e l a s t t i m e t h e a t t o r n e y had been i n v o l v e d w i t h t h e c l a i m was 
e l e v e n months p r e v i o u s l y a t t h e t i m e a s t i p u l a t i o n was s i g n e d . 

The c l a i m s examiner t e s t i f i e d t h a t she had n o t p r o v i d e d a copy o f t h e 
d e n i a l t o t h e a t t o r n e y because " I d i d n ' t f e e l t h a t t h e r e were any l i t i g a t e d 
i s s u e s and t h e f i l e was i n l i t i g a t i o n a t t h a t t i m e . " 
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The employer was f u l l y aware t h a t c l a i m a n t was r e p r e s e n t e d by t h e a t t o r n e y . 
The a t t o r n e y had s i g n e d t h e s t i p u l a t i o n . There i s no i n d i c a t i o n t h a t t h e 
a t t o r n e y and c l a i m a n t had severed t h e i r r e l a t i o n s h i p o r t h a t e i t h e r had i n f o r m e d 
t h e employer t h a t t h e a t t o r n e y no l o n g e r r e p r e s e n t e d c l a i m a n t . Thus, as f a r as 
t h e employer knew, t h e a t t o r n e y c o n t i n u e d t o r e p r e s e n t c l a i m a n t . 

N o n e t h e l e s s , t h e employer i g n o r e d t h e express r e q u i r e m e n t o f t h e s t a t u t e 
t h a t i t g i v e t h e a t t o r n e y n o t i c e o f t h e d e n i a l , because i t had somehow co n c l u d e d 
t h a t t h e a t t o r n e y no l o n g e r r e p r e s e n t e d c l a i m a n t . W h i l e i t i s t r u e t h a t 
c l a i m a n t ' s a t t o r n e y had n o t been i n v o l v e d i n t h e c l a i m s i n c e t h e s t i p u l a t i o n was 
approved i n January 1987; i t i s e q u a l l y t r u e t h a t between J a n u a r y 1987 and 
November 1987 when t h e d e n i a l was i s s u e d , t h e r e were no d i s p u t e s between c l a i m a n t 
and t h e employer. I n o t h e r words, d u r i n g t h a t e l e v e n month i n t e r v a l t h e r e was no 
rea s o n f o r t h e a t t o r n e y t o be i n v o l v e d w i t h t h e c l a i m . 

The mere passage o f t i m e accompanied by no d i s p u t e s r e q u i r i n g t h e a t t e n t i o n 
o f an a t t o r n e y s h o u l d n o t be s u f f i c i e n t t o excuse t h e employer f r o m c o m p l y i n g 
w i t h t h e e x p r e s s r e q u i r e m e n t o f t h e s t a t u t e t h a t i t g i v e c l a i m a n t ' s a t t o r n e y 
n o t i c e o f t h e d e n i a l . 

Because I conclu d e t h a t t h e employer s h o u l d have g i v e n t h e a t t o r n e y n o t i c e 
o f t h e d e n i a l , I would c o n s i d e r i t s f a i l u r e t o do so as a f a c t o r m i t i g a t i n g i n 
f a v o r o f a f i n d i n g o f good cause f o r c l a i m a n t ' s l a t e a p p e a l o f t h e d e n i a l . I 
ex p r e s s no o p i n i o n whether t h a t f a c t o r would be s u f f i c i e n t t o e s t a b l i s h good 
cause g i v e n t h e o t h e r f a c t s i n t h i s case. 

J a n u a r y 17, 1990 C i t e as 42 Van N a t t a 107 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOE C. LINDSEY, Claimant 
WCB Case No. 87-03469 

ORDER ON REVIEW 
Gasti n e a u & Smith, C l a i m a n t A t t o r n e y s 
A r t Stevens ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Melum's o r d e r t h a t : (1) u p h e l d 

t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m r e l a t i n g t o h i s upper 
back, neck and r i g h t s h o u l d e r ; (2) h e l d t h a t he was n o t e n t i t l e d t o i n t e r i m com
p e n s a t i o n ; (3) r e j e c t e d h i s r e q u e s t f o r an a s s o c i a t e d p e n a l t y and a t t o r n e y f e e ; 
(4) u p h e l d SAIF's d e n i a l o f m e d i c a l s e r v i c e s p u r s u a n t t o ORS 6 5 6 . 2 4 5 ( 3 ) ; and (5) 
r e j e c t e d h i s r e q u e s t f o r an a s s o c i a t e d p e n a l t y and a t t o r n e y f e e . On r e v i e w , t h e 
i s s u e s a r e a g g r a v a t i o n , i n t e r i m compensation, m e d i c a l s e r v i c e s , and p e n a l t i e s 
and a t t o r n e y f e e s . 

The Board adopts t h e Referee's f i n d i n g s o f f a c t and c o n c l u s i o n s o f 
law w i t h t h e e x c e p t i o n o f t h e c o n c l u s i o n o f law on t h e m e d i c a l s e r v i c e s i s s u e . 
Even assuming t h a t t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n and t h e D i r e c t o r 
r e g a r d i n g c o n t r o v e r s i e s a r i s i n g under ORS 656.245(3) i s c o n c u r r e n t , SAIF r e 
f e r r e d t h e c o n t r o v e r s y i n t h e p r e s e n t case t o t h e D i r e c t o r . The H e a r i n g s D i v i 
s i o n , t h e r e f o r e , s h o u l d r e f r a i n from a d d r e s s i n g t h e i s s u e , u n l e s s o r u n t i l a r e 
q u e s t f o r h e a r i n g i s f i l e d f rom an o r d e r o r a c t i o n o f t h e D i r e c t o r o r t h e r e a r e 
a c t u a l c l a i m s f o r m e d i c a l s e r v i c e s i n d i s p u t e . See 2 Am J u r 2d A d m i n i s t r a t i v e 
Law 786 ( 1 9 6 2 ) . 

ORDER 

The Referee's o r d e r d a t e d March 3 1 , 1988 i s v a c a t e d i n p a r t . That 
p o r t i o n o f t h e Referee's o r d e r which u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
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m e d i c a l s e r v i c e s p u r s u a n t t o ORS 656.245(3) i s v a c a t e d on j u r i s d i c t i o n a l 
g rounds. The re m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

J a nuary 17, 1990 C i t e as 42 Van N a t t a 108 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LEONARD M. SAARI, Claimant 

WCB Case No. 88-02728 
ORDER ON REVIEW 

Goldberg, e t a l , Claimant A t t o r n e y s 
D a v i d Home, Defense A t t o r n e y 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e S t . \ M a r t i n ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r a l e f t s h o u l d e r 
c o n d i t i o n ; and (2) awarded c l a i m a n t ' s c o u n s e l $3,750 f o r e f f o r t s i n s e t t i n g 
a s i d e t h e d e n i a l and $1,000 f o r e f f o r t s i n o b t a i n i n g a p e n a l t y a g a i n s t i t f o r an 
un r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

I n November 1986, c l a i m a n t began work f o r t h e employer as a heavy e q u i p 
ment o p e r a t o r . He was l a i d o f f i n January 1987. On September 23, 1987, 
c l a i m a n t r e t u r n e d t o work f o r t h e employer as a D-9 b u l l d o z e r o p e r a t o r . D u r i n g 
t h a t day, w h i l e d i s m o u n t i n g f r o m t h e b u l l d o z e r , c l a i m a n t f e l l t o t h e g r o u n d 
l a n d i n g on h i s knees and hands. Cl a i m a n t s u s t a i n e d l a c e r a t i o n s on h i s f a c e and 
l e f t knee and e x p e r i e n c e d p a i n i n h i s l e f t s h o u l d e r . The i n c i d e n t was w i t n e s s e d 
by t h e foreman and d r i l l crew. 

C l a i m a n t sought t r e a t m e n t t h e f o l l o w i n g day a t an emergency c a r e c l i n i c . 
He was t h e n r e f e r r e d t o Dr. S w i t l y k , an o r t h o p e d i s t . C l a i m a n t ' s c o n d i t i o n was 
dia g n o s e d as a l e f t s h o u l d e r s t r a i n . I n December 1987, an a r t h r o g r a m r e v e a l e d 
d e g e n e r a t i v e d i s e a s e i n t h e l e f t s h o u l d e r . I n January 1988, t h e i n s u r e r 
a c c e p t e d c l a i m a n t ' s c l a i m as a n o n d i s a b l i n g l e f t s h o u l d e r s t r a i n and a b r a s i o n s . 
I n F e b r u a r y 1988, t h e i n s u r e r i s s u e d a d e n i a l o f c l a i m a n t ' s l e f t s h o u l d e r c o n d i 
t i o n on t h e b a s i s i t was n o t caused o r ag g r a v a t e d by t h e September 1987 
i n c i d e n t . 

C l a i m a n t has p r e e x i s t i n g a r t h r i t i s i n b o t h s h o u l d e r s . T h i s c o n d i t i o n was 
n o t d i s a b l i n g p r i o r t o t h e September 1987 i n c i d e n t . 

FINDINGS OF ULTIMATE FACT 

The September 1987 i n c i d e n t caused c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i s c o n d i 
t i o n i n t h e l e f t s h o u l d e r t o become symptomatic. 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t t h e compensable September 1987 i n j u r y caused 
c l a i m a n t ' s u n d e r l y i n g l e f t s h o u l d e r a r t h r i t i c c o n d i t i o n t o become s y m p t o m a t i c . 
We ag r e e . 
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At t h e o u t s e t , we not e t h a t i n t h e p e n a l t y s e c t i o n o f h i s o r d e r , t h e 
Re f e r e e c o n c l u d e d t h a t t h e i n s u r e r ' s d e n i a l was a "back-up" d e n i a l and v i o l a t e d 
Bauman v. SAIF, 295 Or 788 (1989). A l t h o u g h t h e p e n a l t y i s s u e i s n o t on r e v i e w , 
we f i n d i t necessary t o address t h e a p p l i c a t i o n o f Bauman t o t h e f a c t s o f t h i s 
case. 

The i n s u r e r o r i g i n a l l y accepted c l a i m a n t ' s c l a i m as a n o n d i s a b l i n g l e f t 
s h o u l d e r s t r a i n and a b r a s i o n s on t h e f a c e and l e f t knee. Subsequent m e d i c a l 
e v i d e n c e r e v e a l e d t h a t c l a i m a n t had a p r e e x i s t i n g a r t h r i t i c c o n d i t i o n as w e l l as 
a t r o p h y i n t h e l e f t s h o u l d e r . The i n s u r e r ' s d e n i a l , a l t h o u g h i n a r t f u l l y worded, 
d e n i e s c l a i m a n t ' s l e f t s h o u l d e r i n j u r y o n l y i n s o f a r as t h e September 1987 i n c i 
d e n t d i d not, cause o r ag g r a v a t e c l a i m a n t ' s p r e e x i s t i n g l e f t s h o u l d e r c o n d i t i o n . 
Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e i n s u r e r ' s d e n i a l does n o t deny a 
p r e v i o u s l y a c c e p t e d l e f t s h o u l d e r s t r a i n and a b r a s i o n s and i s t h e r e f o r e v a l i d . 
See Johnson v.. S p e c t r a P h y s i c s , 303 Or 49 (19 8 7 ) . We now t u r n t o t h e m e r i t s . 

I n an i n j u r y case, a worker must prove by a preponderance o f t h e evide n c e 
t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s e x i s t i n g 
d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . H a r r i s v. A l b e r t s o n ' s I n c . . 65 Or App 
2 54 ( 1 9 8 3 ) . A worker need n o t , however, prove t h e w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n . Jameson v. SAIF. 63 Or App 553 ( 1 9 8 3 ) . 

Dr. S w i t l y k , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , r e p o r t e d t h a t c l a i m a n t had 
exper i e n c e d . some s t i f f n e s s i n h i s l e f t s h o u l d e r p r i o r t o t h e September 1987 i n 
j u r y , b u t had been a b l e t o use h i s l e f t arm overhead. S w i t l y k o p i n e d t h a t t h e 
September 1987 i n j u r y r e n d e r e d c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i s c o n d i t i o n more 
.symptomatic. Dr. P u z i s s , o r t h o p e d i s t , f e l t t h a t i t was u n l i k e l y t h a t t h e 
September 1987 i n j u r y p a t h o l o g i c a l l y worsened c l a i m a n t ' s l e f t s h o u l d e r a r t h r i t i c 
c o n d i t i o n , b u t agreed t h a t t h e i n c i d e n t d i d cause c l a i m a n t ' s l e f t s h o u l d e r 
symptoms t o i n c r e a s e . 

We f i n d t h e s e o p i n i o n s p e r s u a s i v e and conclude t h a t c l a i m a n t has s u s t a i n e d 
h i s b urden o f p r o v i n g t h a t t h e September 1987 compensable i n c i d e n t caused 
c l a i m a n t ' s p r e e x i s t i n g l e f t s h o u l d e r a r t h r i t i c c o n d i t i o n t o become symptomatic. 
A c c o r d i n g l y , we agree w i t h t h e Referee t h a t t h e l e f t s h o u l d e r a r t h r i t i s symptoms 
a r e compensably r e l a t e d t o c l a i m a n t ' s September 1987 i n j u r y . 

A t t o r n e y Fees 

The R eferee awarded c l a i m a n t ' s c o u n s e l $1,000 f o r e f f o r t s i n o b t a i n i n g a 
p e n a l t y a g a i n s t t h e i n s u r e r f o r an unreasonable d e n i a l . We agree w i t h t h i s 
award and adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g w i t h r e g a r d t o t h e 
p e n a l t y - r e l a t e d a t t o r n e y f e e . 

The R eferee a l s o awarded c l a i m a n t ' s c o u n s e l $3,750 f o r e f f o r t s i n r e g a r d 
t o s e t t i n g a s i d e t h e i n s u r e r ' s d e n i a l . We m o d i f y . 

A f t e r r e v i e w o f c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t o f s e r v i c e s and t h e r e 
t a i n e r agreement, and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 436 - 1 5 - 0 1 0 ( 6 ) , we 
c o n c l u d e t h a t an a t t o r n e y f e e award o f $3,000 r e a s o n a b l y compensates c l a i m a n t ' s 
c o u n s e l f o r s e r v i c e s r e n d e r e d r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e . See 
Weyerhaeuser Co. v. F i l l m o r e , 98 Or App 567, 571 ( 1 9 8 9 ) . 

ORDER 

The Referee's o r d e r , d a t e d J u l y 13, 1988, i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n l i e u o f t h e Referee's a t t o r n e y award, c l a i m a n t ' s a t t o r n e y i s 
awarded$3,000 f o r s e r v i c e s r e n d e r e d a t h e a r i n g i n s e t t i n g a s i d e t h e i n s u r e r ' s 
d e n i a l . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded a r e a s o n a b l e assessed f e e o f $600 f o r s e r v i c e s on Board r e v i e w con
c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . 
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I n t h e M a t t e r o f t h e Compensation o f 
VERL W. SHIELDS, Claimant 

WCB Case No. 87-16189 
ORDER ON REVIEW 

N i c h o l s & Bogardus, Cl a i m a n t A t t o r n e y s 
Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Brown's o r d e r t h a t g r a n t e d c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y , 
whereas a D e t e r m i n a t i o n Order awarded 40 p e r c e n t (128 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r c l a i m a n t ' s low back i n j u r y and 10 p e r c e n t (15 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o f t h e l e f t l e g . On r e v i e w , t h e 
i s s u e i s permanent t o t a l d i s a b i l i t y . 

The Board a f f i r m s t h e o r d e r o f t h e Referee. 

FINDINGS OF FACT 

C l a i m a n t , 47 y e a r s o f age, s u s t a i n e d an i n d u s t r i a l i n j u r y t o h i s low 
back i n 1973, w h i l e w o r k i n g as a m i l l w r i g h t . As a r e s u l t , he underwent a 
laminectomy and a f u s i o n . The l a t t e r p r o c e d u r e was pe r f o r m e d by Dr. G i l s d o r f , 
h i s t r e a t i n g p h y s i c i a n . I n August, 1976, G i l s d o r f p e r f o r m e d a c l o s i n g examina
t i o n and r e l e a s e d c l a i m a n t t o l i g h t d u t y work. Cl a i m a n t r e t u r n e d t o G i l s d o r f i n 
November, 1978, w i t h c o m p l a i n t s o f r i g h t l e g p a i n and d i f f i c u l t y a m b u l a t i n g . He 
sought no f u r t h e r t r e a t m e n t u n t i l he r e i n j u r e d h i s low back i n August, 1986, 
w h i l e employed as a t r u c k d r i v e r / r o a d b u i l d e r f o r t h e employer i n t h i s m a t t e r . 
A t t h a t t i m e , he r e t u r n e d t o G i l s d o r f who e v e n t u a l l y diagnosed a " p e r m a n e n t l y 
symptomatic s t a t e " due t o an e x a c e r b a t i o n o f p o s t - s u r g i c a l changes i n t h e lumbar 
c a n a l and s p i n e a r e a s . 

I n J anuary, 1987, G i l s d o r f p e r f o r m e d a second c l o s i n g e x a m i n a t i o n 
f i n d i n g t h a t c l a i m a n t was r e s t r i c t e d t o m i n i m a l a m b u l a t o r y a c t i v i t i e s and was 
" e s s e n t i a l l y unemployable." Claimant r e t u r n e d t o G i l s d o r f t h e f o l l o w i n g month 
w i t h c o m p l a i n t s o f i n c r e a s e d mid-and-lower back p a i n . Upon e x a m i n a t i o n , he was 
u n a b l e t o s t a n d e r e c t and walked w i t h a l i s t t o h i s l e f t . G i l s d o r f recommended 
h o s p i t a l i z a t i o n , b u t c l a i m a n t d e c l i n e d . 

V o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s were commenced i n F e b r u a r y , 1987. 
A f t e r d i s c u s s i n g c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s w i t h Dr. G i l s d o r f , v o c a t i o n a l 
c o u n s e l o r , Mr. B o g a r t , u n d e r s t o o d t h a t c l a i m a n t was p h y s i c a l l y c a p a b l e o f p e r 
f o r m i n g s e d e n t a r y work. (Ex. 3 7 - 9 ) . C l a i m a n t ' s a t - i n j u r y employer f e l t t h a t 
c l a i m a n t was a good worker and was i n t e r e s t e d i n moving him i n t o a s e d e n t a r y o r 
l i g h t d u t y j o b . No such j o b was i d e n t i f i e d o r o f f e r e d , however. 

I n March, 1987, c l a i m a n t moved t o Reno, Nevada, due t o t h e warmer 
c l i m a t e , j o b o p p o r t u n i t i e s f o r h i s w i f e , and p r o x i m i t y t o h i s d a u g h t e r . As a 
r e s u l t , h i s v o c a t i o n a l f i l e was c l o s e d . 

W h i l e i n Nevada, c l a i m a n t was examined by a p a n e l o f p h y s i c i a n s a t 
t h e Washoe M e d i c a l Center. D i a g n o s t i c s t u d i e s were c o n s i s t e n t w i t h a d i a g n o s i s 
o f c h r o n i c l e f t lumbar r a d i c u l a r i r r i t a t i o n . I n a d d i t i o n , p s y c h o l o g i c a l t e s t i n g 
i n d i c a t e d a mixed p e r s o n a l i t y d i s o r d e r . Based on t h e i r e x a m i n a t i o n f i n d i n g s , 
t h e Washoe p h y s i c i a n s o p i n e d t h a t c l a i m a n t c o u l d r e t u r n t o l i g h t work w i t h no 
s t o o p i n g , s q u a t t i n g , o r r e p e t i t i v e b ending. 

Dr. G i l s d o r f agreed w i t h t h e Washoe p h y s i c i a n s ' exam f i n d i n g s , b u t 
d i s a g r e e d w i t h t h e i r c o n c l u s i o n . I n G i l s d o r f ' s view, c l a i m a n t ' s p r o g n o s i s f o r 
any r e t u r n t o g a i n f u l employment was " e x t r e m e l y i m p r o b a b l e . " 
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I n J u l y , 1987, SAIF r e f e r r e d c l a i m a n t t o Mr. Boll m a n , v o c a t i o n a l 
e x p e r t , f o r a v o c a t i o n a l e v a l u a t i o n . Bollman i d e n t i f i e d t h e f o l l o w i n g s i x 
s e d e n t a r y j o b s , w h i c h he b e l i e v e d c l a i m a n t was capable o f p e r f o r m i n g : s e r v i c e 
c l e r k , maintenance s e r v i c e d i s p a t c h e r , p o l i c e r a d i o d i s p a t c h e r , t e l e p h o n e 
a n s w e r i n g s e r v i c e o p e r a t o r , c o l o r matcher, and f a s t f o o d c l e r k . 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m i n August, 1987, 
a w a r d i n g 40 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n 
and 10 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n i n 
h i s l e f t l e g . 

A few months l a t e r , c l a i m a n t was examined by Dr. Atcheson, an o r t h o 
p e d i s t . Atcheson o p i n e d t h a t c l a i m a n t was un a b l e t o p e r f o r m any a c t i v i t y t h a t 
r e q u i r e d more t h a n a few minutes a t a t i m e i n t h e s u p i n e p o s i t i o n . 

C l a i m a n t has severe permanent p h y s i c a l i m p a i r m e n t due t o h i s com
pe n s a b l e i n j u r y o f August, 1986. As a r e s u l t , he may o n l y o c c a s i o n a l l y l i f t up 
t o 10 pounds, c r o u c h , k n e e l , w a l k , c l i m b s t a i r s , and r e a c h above s h o u l d e r l e v e l . 
He may, however, r e p e t i t i v e l y o p e r a t e f o o t c o n t r o l s as w e l l as r e p e t i t i v e l y use 
h i s . hands f o r s i m p l e g r a s p i n g . 

C l a i m a n t has an e i g h t h grade e d u c a t i o n and f o u r t h grade v e r b a l 
s k i l l s . He c l a i m s t o have worked as a " m i l l w r i g h t " f o r n i n e y e a r s , b u t h i s de
s c r i p t i o n o f t h a t j o b i n d i c a t e s a lower s k i l l l e v e l . He has been s e l f - e m p l o y e d 
,as a f i r e w o o d c u t t e r and s e r v i c e s t a t i o n manager. N e i t h e r o f t h o s e two j o b s , 
however, r e q u i r e d him t o exceed h i s t e s t e d s e v e n t h grade math s k i l l s . He has 
a l s o worked as a j a i l e r and t r u c k d r i v e r . U n t i l h i s i n j u r y o f August, 1986, he 
was s t e a d i l y employed. 

CONCLUSIONS OF LAW 

A worker may e s t a b l i s h permanent t o t a l d i s a b i l i t y based s o l e l y on 
h i s p h y s i c a l i n c a p a c i t y o r i n c o m b i n a t i o n w i t h h i s age, e d u c a t i o n , a d a p t a b i l i t y 
t o n o n p h y s i c a l l a b o r , and e m o t i o n a l a d j u s t m e n t . C l a r k v. B o i s e Cascade Co., 72 
Or App 397 ( 1 9 8 5 ) . Unless i t would have been f u t i l e , however, a wo r k e r must 
show t h a t he made r e a s o n a b l e e f f o r t s t o o b t a i n r e g u l a r g a i n f u l employment. ORS 
65 6 . 2 0 6 ( 3 ) ; B u t c h e r v. SAIF, 45 Or App 318 (1 9 8 3 ) . 

W h i l e we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t 
has p r o v e n e n t i t l e m e n t t o an award o f permanent t o t a l d i s a b i l i t y , we do n o t 
agree w i t h h i s app a r e n t f i n d i n g t h a t c l a i m a n t d i d so based s o l e l y on h i s 
p h y s i c a l i n c a p a c i t y . Rather, i n our view, c l a i m a n t i s p e r m a n e n t l y t o t a l l y d i s 
a b l e d by way o f t h e " o d d - l o t " d o c t r i n e . 

A l t h o u g h c l a i m a n t has e x t r e m e l y l i m i t e d p h y s i c a l c a p a c i t i e s , 
e s p e c i a l l y t h e l i m i t a t i o n t h a t he a v o i d a n y t h i n g o u t s i d e o f t h e s u p i n e p o s t i o n 
f o r more t h a n a few m i n u t e s , n e i t h e r Dr. G i l s d o r f , t h e Washoe p h y s i c i a n s , n or 
t h e v o c a t i o n a l e x p e r t s , o p i n e d t h a t h i s p h y s i c a l i n c a p a c i t y a l o n e r e n d e r e d him 
unemployable. I n p a r t i c u l a r , G i l s d o r f p l a i n l y s t a t e d t h a t i t was a c o m b i n a t i o n 
o f c l a i m a n t ' s p h y s i c a l and n o n p h y s i c a l l i m i t a t i o n s t h a t l e d him t o c o n c l u d e t h a t 
c l a i m a n t was p e r m a n e n t l y t o t a l l y d i s a b l e d . (Ex. 5 6 ) . A c c o r d i n g l y , on t h i s 
r e c o r d , c l a i m a n t has n o t proven permanent t o t a l d i s a b i l i t y based s o l e l y on h i s 
p h y s i c a l i n c a p a c i t y . 

We t u r n t o t h e " o d d - l o t " d o c t r i n e . As we foun d above, c l a i m a n t has 
se v e r e permanent p h y s i c a l impairment and must remain i n t h e s u p i n e p o s i t i o n f o r 
a l l b u t a few mi n u t e s a t a t t i m e . A t 47, h i s age i s a s l i g h t impediment t o 
r e e n t e r i n g t h e work f o r c e . H i s e i g h t h grade e d u c a t i o n and f o u r t h grade v e r b a l 
s k i l l s a r e more s i g n i f i c a n t impediments. H i s work e x p e r i e n c e has been alm o s t 
e x c l u s i v e l y i n heavy d u t y o c c u p a t i o n s and he has no t r a i n i n g i n l i g h t e r occupa
t i o n s . 
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The more p e r s u a s i v e v o c a t i o n a l e v i d e n c e i s t h a t c l a i m a n t i s perma
n e n t l y t o t a l l y d i s a b l e d . Mr. M i h y l , c l a i m a n t ' s v o c a t i o n a l e x p e r t , t e s t i f i e d 
t h a t i t w o u l d have been "an e x e r c i s e i n f u t i l i t y " f o r c l a i m a n t t o have sought 
work i n h i s hometown o f Lakeview, Oregon, and t h a t t h e r e was o n l y a " m i n i m a l 
p r o b a b i l i t y " o f o b t a i n i n g a s e d e n t a r y j o b i n Reno. ( T r . 5 1 ) . L i k e w i s e , Mr. 
P o t o c k i , SAIF's v o c a t i o n a l e x p e r t , t e s t i f i e d , i n t e r a l i a ; 

" I f we're t o assume t h a t [ c l a i m a n t ] w i l l have t o r e 
c l i n e on a h a l f - t i m e b a s i s d u r i n g an e i g h t - h o u r work 
day, I would say t h a t h i s employment p o s s i b i l i t i e s 
a r e v e r y l i m i t e d . Based on an e i g h t - h o u r work day." 
( T r . 9 1 ) . 

A l t h o u g h Mr. Bollman i d e n t i f i e d s i x p r o s p e c t i v e s e d e n t a r y j o b s , 
absent f r o m h i s J u l y , 1987, r e p o r t , i s any i n d i c a t i o n t h a t he was aware o f 
c l a i m a n t ' s l i m i t e d t o l e r a n c e t o m a i n t a i n an u p r i g h t p o s i t i o n . The r e p o r t ' s s o l e 
r e f e r e n c e t o c l a i m a n t ' s p h y s i c a l d i s a b i l i t y i s a st a t e m e n t by Bol l m a n t h a t 
c l a i m a n t had been d e n i e d SSDI b e n e f i t s "due t o t h e a d m i n i s t r a t i v e j u d g e f ' ] s 
r u l i n g t h a t he i s c a p a b l e o f d o i n g s e d e n t a r y work." (Ex. 5 5 - 1 ) . Moreover, 
g i v e n c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s , we f i n d i t s t r e t c h e s c r e d u l i t y t o con
c l u d e t h a t he can p e r f o r m work such as a f o o d o r d e r c l e r k . I n sum, we a r e n o t 
persuaded by Bollman's o p i n i o n . 

R e g a r d i n g t h e s t a t u t o r y "seek work" r e q u i r e m e n t o f ORS 6 5 6 . 2 0 6 ( 3 ) , 
we f i n d t h a t i t w o u ld have been f u t i l e f o r c l a i m a n t t o have sought r e g u l a r g a i n 
f u l employment i n t h e l i g h t o f h i s severe permanent p h y s i c a l i m p a i r m e n t , h i s 
l a c k o f work e x p e r i e n c e o u t s i d e o f heavy o c c u p a t i o n s , h i s poor e d u c a t i o n and 
v e r b a l s k i l l s , and h i s l i m i t e d t r a n s f e r a b l e s k i l l s . 

A c c o r d i n g l y , a f t e r our de novo r e v i e w , we agree w i t h t h e Re f e r e e ' s 
c o n c l u s i o n t h a t c l a i m a n t i s permanently t o t a l l y d i s a b l e d . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed f e e f o r h i s s e r v i c e s 
on Board r e v i e w . However, inasmuch as he has n o t s u b m i t t e d a Sta t e m e n t o f Ser
v i c e s t o d a t e , we cannot award such a f e e . OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r d a t e d January 15, 1988, as amended F e b r u a r y 10, 
1988, i s a f f i r m e d . 

J a n u a r y 17, 1990 C i t e as 42 Van N a t t a 112 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES D. TATE, Claimant 
WCB Case No. 86-18044 

SECOND ORDER ON RECONSIDERATION 
Ch a r l e s Maier, C l a i m a n t A t t o r n e y 

R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d a second r e q u e s t f o r r e c o n s i d e r a 
t i o n o f t h a t p o r t i o n o f our December 7, 1989, Order on Review t h a t , i n t e r a l i a , 
a f f i r m e d t h e Referee's award o f an assessed a t t o r n e y f e e f o r i t s u n r e a s o n a b l e 
l a t e a c c e ptance o f c l a i m a n t ' s low back c o n d i t i o n . On December 27, 1989, we 
i s s u e d an Order on R e c o n s i d e r a t i o n r e s p o n d i n g t o SAIF's f i r s t r e q u e s t f o r r e c o n 
s i d e r a t i o n . We adhere t o our r e a s o n i n g i n t h a t o r d e r w i t h t h e f o l l o w i n g 
comment. 
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SAIF argues t h a t t h e Board i n c o r r e c t l y d e c l i n e d t o c o n s i d e r i t s "new 
l e g a l t h e o r y , " w h i c h i t advanced i n i t s i n i t i a l r e q u e s t f o r r e c o n s i d e r a t i o n . 
Not so. SAIF i s c o n f u s i n g l e g a l t h e o r y w i t h s u b s t a n t i v e i s s u e . SAIF d i d n o t 
r a i s e o r argue t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o an assessed a t t o r n e y f e e 
f o r i t s unreasonableness under ORS 656.262(10), u n t i l a f t e r t h e Board's December 
7, 1989, o r d e r . We d e c l i n e t o e n t e r t a i n i s s u e s r a i s e d i n t h e f i r s t i n s t a n c e on 
r e c o n s i d e r a t i o n . 

Here, SAIF c o u l d have i d e n t i f i e d t h e Referee's award o f an assessed 
f e e as an i s s u e e i t h e r i n i t s r e q u e s t f o r Board r e v i e w , i t s b r i e f s , o r by way o f 
a b r i e f s u p p l e m e n t a l l e t t e r n o t i n g r e c e n t case law developments. I t d i d n o t do 
so. I n B e t t y L. Juneau, 38 Van N a t t a 553, 556 ( 1 9 8 6 ) , we s p e c i f i c a l l y approved 
t h e p r a c t i c e o f a l l o w i n g p a r t i e s t o b r i n g t o our a t t e n t i o n r e c e n t developments 
i n t h e case law a f t e r c o m p l e t i o n o f t h e b r i e f i n g s c h e d u l e . SAIF d i d n o t f o l l o w 
t h a t p r a c t i c e . R a t h e r , i t r e a d t h e Board's December 7, 1989, o r d e r and de c i d e d , 
f o r t h e f i r s t t i m e , t o r a i s e t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o an assessed 
f e e by way o f a r e q u e s t f o r r e c o n s i d e r a t i o n . 

F i n a l l y , SAIF argues t h a t : " [ U ] n t i l now t h e Board has always 
a p p l i e d new a p p e l l a t e d e c i s i o n s on i t s own i n i t i a t i v e * * *." I n f a c t , t h e 
Board d i d so w i t h r e s p e c t t o t h e o n l y i s s u e r a i s e d by t h e r e q u e s t f o r r e v i e w and 
SAIF's a p p e l l a t e b r i e f . I t a p p l i e d t h e r e c e n t case o f Ea s t m o r e l a n d v. Reeves, 
94 Or App 698 ( 1 9 8 9 ) , "on i t s own i n i t i a t i v e " t o t h e i s s u e r a i s e d and argued by 
SAIF; i . e . , t h e Referee's assessment o f a p e n a l t y under ORS 656 . 2 6 2 ( 1 0 ) . 

Our p r i o r o r d e r s a r e w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented 
h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r s i n t h e i r e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Jan u a r y 17, 1990 C i t e as 42 Van N a t t a 113 (1990) 

I n t h e M a t t e r o f t h e Compensation 
DANETTE A. WILLINGHAM, Claimant 

WCB Case No. 87-03093 
ORDER ON REVIEW 

W i l l n e r & A s s o c i a t e s . , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r mastopexy s u r g e r y . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , 30 y e a r s o l d a t t i m e o f h e a r i n g , worked f o r a y e a r and a h a l f as 
a p r o d u c t i o n l i n e a s s i s t a n t . I n 1983, she began t o e x p e r i e n c e symptoms o f p a i n 
i n h e r neck, s h o u l d e r and arm. Her o c c u p a t i o n a l d i s e a s e c l a i m f o r t h o r a c i c o u t 
l e t c o m p r e s s i o n was accepted. Claimant underwent c a r p a l t u n n e l s u r g e r y i n 1983 
and a r i b r e s e c t i o n i n 1985. Her symptoms o f t i n g l i n g , numbness and h e a v i n e s s 
r e t u r n e d , however, i n 1986. 

C l a i m a n t ' s r e q u e s t f o r a mastopexy ( b r e a s t l i f t s u r g e r y ) was d e n i e d by t h e 
i n s u r e r i n October 1987 on t h e grounds t h a t t h e need f o r t h e s u r g e r y was n e i t h e r 
r e l a t e d t o , n or necessary t r e a t m e n t f o r , c l a i m a n t ' s 1983 compensable c o n d i t i o n . 
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The R e f e r e e fo u n d c l a i m a n t ' s proposed mastopexy s u r g e r y t o be compensable 
as a r e a s o n a b l e and necessary m e d i c a l s e r v i c e under ORS 656.245. We d i s a g r e e . 

The i n s u r e r argues t h a t c l a i m a n t has n o t proven by a preponderance o f t h e 
e v i d e n c e t h a t h er mastopexy s u r g e r y i s r e a s o n a b l e and necessary. C l a i m a n t i s 
e n t i t l e d t o a l l r e a s o n a b l e m e d i c a l s e r v i c e s , c u r a t i v e o r p a l l i a t i v e , so l o n g as 
t h e y a r e n e c e s s i t a t e d by t h e compensable i n j u r y . ORS 65 6 . 2 4 5 ( 1 ) ; West v. SAIF, 
74 Or App 317 ( 1 9 8 5 ) . I t i s c l a i m a n t ' s burden t o prov e t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f t r e a t m e n t . McGarry v. SAIF, 24 Or App 1083 ( 1 9 7 6 ) . 

C l a i m a n t ' s d o c t o r s c o n c l u d e d t h a t her t h o r a c i c o u t l e t symptoms were 
e x a c e r b a t e d by her b r a s t r a p as i t c r o s s e d t h e c l a v i c l e . The d o c t o r s who 
examined c l a i m a n t p r o v i d e d t h r e e o p t i o n s w h i c h would s i g n i f i c a n t l y r e d u c e h e r 
symptoms. C l a i m a n t c o u l d wear a s t r a p l e s s b r a , n o t wear any b r a o r she c o u l d 
undergo mastopexy s u r g e r y . 

I n May 1987, Dr. Bascom, M.D., note d t h a t c l a i m a n t was s t i l l e x p e r i e n c i n g 
some d i s c o m f o r t , b u t was o b t a i n i n g r e l i e f by w e a r i n g a s t r a p l e s s b r a . Dr. 
Bascom and Dr. Korn, M.D., b o t h r e p o r t e d t h a t when c l a i m a n t went b r a l e s s o r 
u t i l i z e d a s t r a p l e s s b r a , h er symptoms almost c o m p l e t e l y d i s a p p e a r e d . Dr. Korn 
a l s o s t a t e d t h a t t h e proposed s u r g e r y was n o t b r e a s t r e d u c t i o n b u t was a b r e a s t 
l i f t o p e r a t i o n , o r mastopexy. He l a t e r o p i n e d t h a t t h e s u r g e r y w o u l d n o t a f f e c t 
t h e u n d e r l y i n g p a t h o l o g y o f c l a i m a n t ' s c o n d i t i o n . F i n a l l y , Dr. G r i p e k o v e n , 
o r t h o p e d i c surgeon, s t a t e d t h a t i t was q u e s t i o n a b l e whether p l a s t i c s u r g e r y 
w o u l d a f f e c t c l a i m a n t ' s c o n d i t i o n . 

The R e f e r e e fo u n d t h a t c l a i m a n t c r e d i b l y t e s t i f i e d t h a t she d i d n o t f e e l 
i t was c o m f o r t a b l e o r s o c i a l l y a c c e p t a b l e t o go w i t h o u t a b r a . c l a i m a n t com
p l a i n e d t h a t a s t r a p l e s s b r a was u n c o m f o r t a b l e and i n c o n v e n i e n t and r e q u i r e d 
c o n s t a n t r e a d j u s t m e n t . 

We f i n d t h a t c l a i m a n t has f a i l e d t o show t h a t t h e proposed s u r g e r y i s 
r e a s o n a b l e and necessary t r e a t m e n t . Both Dr. Korn and Dr. G r i p e k o v e n have 
o p i n e d t h a t t h e r e s u l t s o f such s u r g e r y on c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n a r e 
q u e s t i o n a b l e . See A r t P r o u t y , 40 Van N a t t a 1250 (1988) ( U p h o l d i n g d e n i a l o f r i b 
r e s e c t i o n s u r g e r y even t h o u g h t h e compensable i n j u r y was c a u s a l l y r e l a t e d and a 
m a t e r i a l c o n t r i b u t i n g f a c t o r t o c l a i m a n t ' s upper e x t r e m i t y c o n d i t i o n . D e n i a l i s 
p r o p e r where t h e r e q u e s t e d s u r g e r y would n o t r e a s o n a b l y be e x p e c t e d t o r e s u l t i n 
any m a t e r i a l improvement i n c l a i m a n t ' s c o n d i t i o n ; such s u r g e r y i s n o t r e a s o n a b l e 
and n e c e s s a r y m e d i c a l t r e a t m e n t . I d . ) 

Even i f we d i d agree w i t h t h o s e o f c l a i m a n t ' s d o c t o r s who b e l i e v e t h e 
mastopexy s u r g e r y would be r e a s o n a b l e , c l a i m a n t has n o n e t h e l e s s f a i l e d t o p r o v e 
t h a t t h e s u r g e r y i s necessary. C l a i m a n t ' s d o c t o r s r e p o r t t h a t t h e s u r g e r y i s 
" d e s i r e d by t h e p a t i e n t due t o t h e i n c o n v e n i e n c e o f w e a r i n g a s t r a p l e s s b r a , " 
and c l a i m a n t has t e s t i f i e d t h a t she e x p e r i e n c e s i n s t a n c e s o f s o c i a l d i s a p p r o v a l 
when she goes w i t h o u t a b r a . Under t h e c i r c u m s t a n c e s , however, we do n o t f i n d 
such o c c u r r e n c e s t o amount t o a showing t h a t mastopexy s u r g e r y i s n e c e s s a r y . 
C l a i m a n t ' s r e p o r t s and t h e m e d i c a l o p i n i o n s show t h a t by u s i n g a s t r a p l e s s b r a , 
c l a i m a n t i s p r o v i d e d w i t h a re a s o n a b l e means by whic h she can a l l e v i a t e h e r 
t h o r a c i c o u t l e t symptoms. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 11, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . A c l i e n t - p a i d f e e , n o t t o exceed $1,414, i s 
approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA L. WISE, Claimant 

WCB Case Nos. 88-06851 & 88-03817 
ORDER ON REVIEW 

V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 
B o t t i n i , e t a l , Defense A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner, Myers and C r i d e r . 

The Safeco I n s u r a n c e Company r e q u e s t s r e v i e w o f Referee Podnar's o r d e r 
w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a r i g h t 
s h o u l d e r c o n d i t i o n ; and (2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e 
i s s u e i s r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d her neck and r i g h t s h o u l d e r i n November 1984, 
w h i l e employed by L i b e r t y N orthwest's i n s u r e d . T h i s c l a i m was c l o s e d by a March 
1986 D e t e r m i n a t i o n Order whi c h awarded c l a i m a n t 20 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y . A l a t e r S t i p u l a t i o n gave c l a i m a n t an a d d i t i o n a l 5 p e r c e n t unsched
u l e d permanent d i s a b i l i t y . 

I n J a n uary 1987, c l a i m a n t began w o r k i n g f o r Safeco's i n s u r e d . I n i t i a l l y 
she was d o i n g l i g h t j a n i t o r i a l work, however, i n mid-1987 she was a s s i g n e d t o do 
h e a v i e r work i n c l u d i n g wet mopping, l i f t i n g f u l l mop b u c k e t s and dumping t r a s h 
bags i n t o a dumpster a t a l e v e l over her head. F o l l o w i n g t h e s e a c t i v i t i e s , 
c l a i m a n t began t o e x p e r i e n c e i n c r e a s e d s h o u l d e r p a i n and she o c c a s i o n a l l y 
dropped t h i n g s . She sought t r e a t m e n t i n November 1987 f r o m Dr. Sabatowicz, a 
c h i r o p r a c t o r . 

L i b e r t y N o r t h w e s t d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t r i g h t 
s h o u l d e r c o n d i t i o n i n February 1988. Safeco d e n i e d r e s p o n s i b i l i t y f o r t h e same 
c o n d i t i o n i n A p r i l 1988. 

CONCLUSIONS OF LAW 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s work a t Safeco's i n s u r e d caused a 
w o r s e n i n g o f her u n d e r l y i n g r i g h t s h o u l d e r c o n d i t i o n . We d i s a g r e e . 

C l a i m a n t e x p e r i e n c e d i n c r e a s e d p a i n f o l l o w i n g a p e r i o d o f h e a v i e r work 
w h i l e a t Safeco's i n s u r e d . Her t r e a t i n g c h i r o p r a c t o r , Dr. Sabatowicz, o p i n e d 
t h a t she had s u s t a i n e d a g r a d u a l m a t e r i a l w o r s e n i n g . He n e x t d e s c r i b e d 
c l a i m a n t ' s c o n d i t i o n as an e x a c e r b a t i o n o f t h e 1984 i n d u s t r i a l i n j u r y . He l a t e r 
d e s c r i b e d h er c u r r e n t c o n d i t i o n as p a r t i a l l y b e i n g caused by t h e work a c t i v i t i e s 
a t Safeco's i n s u r e d , b u t t h a t t h e p r i m a r y c o n t r i b u t o r was t h e 1984 i n d u s t r i a l 
i n j u r y . He f u r t h e r o p i n e d t h a t i t was m e d i c a l l y p r o b a b l e t h a t h e r work exposure 
a t Safeco's i n s u r e d was an independent m a t e r i a l c o n t r i b u t o r t o h e r c u r r e n t con
d i t i o n , b u t a g a i n q u a l i f i e d h i s o p i n i o n by s t a t i n g t h a t t h e 1984 i n d u s t r i a l i n 
j u r y was t h e p r i m a r y cause o f t h e c u r r e n t c o n d i t i o n . 

Western M e d i c a l C o n s u l t a n t s o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s a t 
Safeco's i n s u r e d was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h e r e x a c e r b a t i o n , b u t 
s a i d i t w o uld be d i f f i c u l t t o s p e c u l a t e whether her c o n d i t i o n had worsened. Dr. 
Duncan, c h i r o p r a c t o r , o p i n e d t h a t her work a t Safeco's i n s u r e d d i d n o t con
t r i b u t e t o h e r c u r r e n t c o n d i t i o n and note d t h a t t h e r e were no o b j e c t i v e f i n d i n g s 
t o s u p p o r t a f i n d i n g t h a t her c o n d i t i o n had worsened. F i n a l l y , I ndependent 
C h i r o p r a c t i c C o n s u l t a n t s o p i n e d t h a t her c u r r e n t c o n d i t i o n had n o t worsened, 
based on t h e h i s t o r y g i v e n t o them. 
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A f t e r r e v i e w i n g t h e e v i d e n c e we a r e unable t o d e t e r m i n e whether c l a i m a n t ' s 
u n d e r l y i n g r i g h t s h o u l d e r c o n d i t i o n was worsened by her work a c t i v i t i e s w h i l e a t 
Safeco's i n s u r e d , o r whether she s u s t a i n e d a mere symptomatic w o r s e n i n g . 
A c c o r d i n g l y , we f i n d t h e e v i d e n c e t o be i n e q u i p o i s e . Thus, t o r e s o l v e t h i s 
case we must d e t e r m i n e w h i c h p a r t y has t h e burden o f p r o o f . 

I n Donald D. D a v i s , 40 Van N a t t a 2000 ( 1 9 8 8 ) , we s t a t e d t h a t i n r e s p o n s i 
b i l i t y cases where t h e e v i d e n c e was i n e q u i p o i s e , t h e second c a r r i e r had t h e 
burden o f p r o v i n g a l a c k o f c o n t r i b u t i o n t o a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i 
t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we r e l i e d on t h e c o u r t ' s d e c i s i o n i n 
Champion I n t e r n a t i o n a l v. C a s t i l l e i a , 91 Or App 556 ( 1 9 8 8 ) . 

A f t e r f u r t h e r c o n s i d e r a t i o n , however, we do n o t b e l i e v e t h a t o u r r u l i n g i n 
D a v i s i s s u p p o r t e d by t h e c o u r t ' s d e c i s i o n i n C a s t i l l e i a . 

A f t e r r e v i e w i n g t h e d e c i s i o n s o f t h e Court o f Appeals and t h e Supreme 
C o u r t , we c o n c l u d e t h a t t h e r e a r e e s s e n t i a l l y t h r e e t y p e s o f r e s p o n s i b i l i t y 
cases. We r e c o g n i z e t h a t i n d i v i d u a l cases may i n v o l v e c o m b i n a t i o n s and p e rmuta
t i o n s o f t h e s e t h r e e t y p e s , b u t t h e s e are t h e b a s i c f a c t u a l s i t u a t i o n s i n 
r e s p o n s i b i l i t y cases. 

The f i r s t t y p e i n v o l v e s t h e s i t u a t i o n i n which c l a i m a n t has a s e r i e s o f 
employments, any one o f w h i c h may have caused d i s a b i l i t y . I n t h a t t y p e o f case, 
c l a i m a n t must f i r s t e s t a b l i s h t h a t h i s employments caused t h e o c c u p a t i o n a l 
d i s e a s e . R e s p o n s i b i l i t y i s t h e n a s s i g n e d t o t h e l a s t employment w h i c h a t t h e 
t i m e o f t h e o n s e t o f d i s a b i l i t y c o u l d have c o n t r i b u t e d t o t h e o c c u p a t i o n a l 
d i s e a s e . I n t h e absence o f d i s a b i l i t y , r e s p o n s i b i l i t y i s a s s i g n e d t o t h e 
e m p l o y e r / i n s u r e r on t h e r i s k a t t h e t i m e o f t h e f i r s t m e d i c a l t r e a t m e n t f o r t h e 
o c c u p a t i o n a l d i s e a s e . T h i s i s t h e c l a s s i c " l a s t i n j u r i o u s e x p o s u r e " r u l e case. 
The r u l e o p e r a t e s b o t h t o r e l i e v e c l a i m a n t o f t h e burden o f p r o v i n g w h i c h o f 
s e v e r a l p o t e n t i a l employments caused t h e d i s a b i l i t y and t o a r b i t r a r i l y a s s i g n 
l i a b i l i t y t o one o f t h e p o t e n t i a l l y l i a b l e e m p l o y e r / i n s u r e r s . See Bracke v. 
Baza'r, 293 Or 239 ( 1 9 8 2 ) . 

The second major t y p e o f r e s p o n s i b i l i t y case i n v o l v e s t h e s i t u a t i o n i n 
w h i c h t h e r e a r e a s e r i e s o f work r e l a t e d i n j u r i e s . T h i s i s t h e " s u c c e s s i v e 
i n j u r y " case, r e f e r r e d t o by t h e Supreme Court i n Boise Cascade v. S t a r b u c k , 296 
Or 238, 244 ( 1 9 8 4 ) . I n t h i s t y p e o f r e s p o n s i b i l i t y case, where t h e r e i s a 
d i s p u t e o v e r r e s p o n s i b i l i t y f o r a p e r i o d o f d i s a b i l i t y d u r i n g o r a f t e r t h e l a t e r 
employment, once t h e l a t e r i n c i d e n t i s accepted as a compensable i n j u r y o r t h e 
e v i d e n c e e s t a b l i s h e s t h a t t h e l a t e r i n c i d e n t i s a work r e l a t e d i n j u r y , t h e r e i s 
a r e b u t t a b l e p r e s u m p t i o n t h a t r e s p o n s i b i l i t y l i e s w i t h t h e l a s t e m p l o y e r / i n s u r e r 
a t t h e t i m e o f t h e l a s t w o r k - r e l a t e d i n j u r y . See Boise Cascade v. S t a r b u c k , 
s u p r a ; I n d u s t r i a l I n d e m n i t y v. Kearns. 70 Or App 583 ( 1 9 8 4 ) . 

I n Kearns, t h e second i n j u r y was an accepted i n j u r y . The c o u r t , t h e r e , 
a p p l i e d t h e s u c c e s s i v e i n j u r y r u l e from S t a r b u c k and s t a t e d t h a t t h e r e was a 
r e b u t t a b l e p r e s u m p t i o n t h a t t h e employer a t t h e t i m e o f t h e second a c c e p t e d 
i n j u r y was r e s p o n s i b l e . Where t h e second i n j u r y i s n o t a c c e p t e d , t h e n t h e 
burden o f p e r s u a s i o n i s on e i t h e r t h e c l a i m a n t o r t h e f i r s t e m p l o y e r / i n s u r e r t o 
p r o v e t h a t t h e r e was a w o r k - r e l a t e d i n j u r y w i t h t h e second e m p l o y e r / i n s u r e r . 
Crowe v. Jeld-Wen, 77 Or App 8 1 , 86 ( 1 9 8 5 ) . Once t h a t has been done, t h e b u r d e n 
s h i f t s t o t h e second e m p l o y e r / i n s u r e r t o p r o v e t h a t t h e l a t e r w o r k - r e l a t e d 
i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e d i s a b i l i t y i n i s s u e . 

The t h i r d m a j o r t y p e o f r e s p o n s i b i l i t y case i s t h e t y p e where t h e r e i s an 
a c c e p t e d compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e f o l l o w e d by an i n c r e a s e i n 
d i s a b i l i t y d u r i n g o r a f t e r employment w i t h a l a t e r e m p l o y e r / i n s u r e r . S t a r b u c k 
was such a case. I n t h e s e cases, r e s p o n s i b i l i t y i s f i x e d w i t h t h e 
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e m p l o y e r / i n s u r e r w h i c h accepted t h e c l a i m . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , 
t h e o r i g i n a l e m p l o y e r / i n s u r e r must prove a f f i r m a t i v e l y t h a t a l a t e r employment 
i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e a c c e p t e d c o n d i t i o n . 
S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 ( 1 9 8 8 ) ; Crowe v. Jeld-Wen. 
s u p r a ; F r e d Meyer v. Benjamin F r a n k l i n Savings & Loan, 73 Or App 795 ( 1 9 8 5 ) ; see 
Hensel Phelps v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . I n S p u r l o c k , Crowe and F r e d 
Meyer, t h e c o u r t l e f t r e s p o n s i b i l i t y w i t h t h e f i r s t employer because t h e 
e v i d e n c e d i d n o t p r e p o n d e r a t e t h a t t h e l a t e r employment c o n t r i b u t e d t o a worsen
i n g o f t h e d i s a b i l i t y . I t i s apparent t h a t t h e c o u r t p l a c e d t h e b u r d e n on t h e 
f i r s t employer t o s h i f t r e s p o n s i b i l i t y . 1 

As can be seen, t h i s t h i r d c a t e g o r y o f cases i s d i s t i n c t and d i f f e r e n t l y 
t r e a t e d t h a n t h o s e i n v o l v i n g s u c c e s s i v e i n j u r i e s because o n l y one a c c e p t e d com
p e n s a b l e i n j u r y i s i n v o l v e d . The Supreme Court emphasized t h a t d i s t i n c t i o n i n 
S t a r b u c k by f i r s t n o t i n g t h a t t h e " l a s t i n j u r i o u s exposure" r u l e d i d n o t a p p l y 
t o t h e f a c t s b e f o r e i t . S t a r b u c k , supra a t 243. To more c l e a r l y d e m o n s t r a t e 
t h e d i s t i n c t i o n , t h e c o u r t c i t e d examples o f cases i n w h i c h t h e r u l e d i d a p p l y . 
One such example was s u c c e s s i v e w o r k - r e l a t e d i n j u r y cases. S t a r b u c k , supra a t 
2 4 4 . 2 

. We c o n c l u d e t h a t C a s t i l l e j a , supra f a l l s w i t h i n t h e second c a t e g o r y o f 
case. I n C a s t i l l e j a , t h e c l a i m a n t had an accepted low back i n j u r y and an 
a c c e p t e d g r o i n i n j u r y . The c o u r t found t h a t t h e e v i d e n c e was i n c o n c l u s i v e as t o 
w h i c h a c c e p t e d i n j u r y was t h e cause o f a d i s c problem. C o n s e q u e n t l y , i t 
a s s i g n e d r e s p o n s i b i l i t y t o t h e l a s t accepted i n j u r y employer. I n o t h e r words, 
i t a p p l i e d t h e Kearns' r e b u t t a b l e p r e s u m p t i o n w i t h o u t s p e c i f i c a l l y so s t a t i n g . 

Because C a s t i l l e j a i s a case i n v o l v i n g s u c c e s s i v e i n j u r i e s , we do n o t 
b e l i e v e i t i s a p p l i c a b l e t o t h e t h i r d t y p e o f r e s p o n s i b i l i t y case, i n w h i c h 
t h e r e i s o n l y one w o r k - r e l a t e d i n j u r y . Crowe v. Jeld-Wen, s u p r a . Where t h e r e 
i s an a c c e p t e d c l a i m and t h e n a l a t e r employment w h i c h c o u l d have i n d e p e n d e n t l y 
c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e a c c e p t e d c o n d i t i o n , t h e burden o f 
p r o o f i s on t h e p a r t y s e e k i n g t o s h i f t r e s p o n s i b i l i t y . That b u r d e n must be 
c a r r i e d by p r o v i n g t h a t t h e l a t e r employment a c t u a l l y c o n t r i b u t e d t o a p a t h o l o g y 
i c a l w o r s e n i n g o f t h e accepted c o n d i t i o n . 

We c o n c l u d e t h a t our h o l d i n g i n D a v i s , w h i c h r e q u i r e d an e m p l o y e r / i n s u r e r 
t o p r o v e an absence o f c o n t r i b u t i o n t o a c l a i m f o r w h i c h a n o t h e r 
e m p l o y e r / i n s u r e r was a l r e a d y r e s p o n s i b l e , was i n c o r r e c t . A c c o r d i n g l y , t o t h e 
e x t e n t t h a t o u r d e c i s i o n i n Donald D. D a v i s , s u p r a , p l a c e s t h e b u r d e n o f p r o o f 
on t h e second c a r r i e r , w h i c h has no accepted c l a i m and no w o r k - r e l a t e d i n j u r y , 
we h e r e b y disavow t h e d e c i s i o n . 

Because we have concluded t h a t t h e e v i d e n c e i n t h i s case i s i n e q u i p o i s e 
as t o w h e t h e r t h e second employment i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l 
w o r s e n i n g o f c l a i m a n t ' s accepted c o n d i t i o n , r e s p o n s i b i l i t y r e mains w i t h L i b e r t y . 

1 The c o u r t s t a t e d i n S p u r l o c k "To a s s e r t t h e l a s t i n j u r i o u s e x posure r u l e as 
a d e f e n s e . . . [ T h e employer p r e v i o u s l y d e t e r m i n e d t o be r e s p o n s i b l e ] must p r o v e 
t h a t c l a i m a n t ' s u n d e r l y i n g d i s e a s e has worsened and t h a t h e r subsequent employ
ment caused t h e w o r s e n i n g . " S p u r l o c k , supra a t 465. 

2 The d i s s e n t , as d i d t h e a p p e l l a n t i n Crowe, f a i l s t o make t h i s d i s t i n c t i o n . 
I n Crowe t h e c o u r t s t a t e d t h a t f o r t h e l a s t i n j u r i o u s exposure r u l e t o a p p l y 
under t h e employer's s u c c e s s i v e i n j u r y t h e o r y , t h e r e must be e v i d e n c e o f a 
second i n j u r y w h i c h c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y . Crowe, s u p r a a t 87. 
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The R e f e r e e ' s o r d e r , d a t e d June 7, 1988, i s r e v e r s e d . That p o r t i o n w h i c h 
u p h e l d t h e L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l i s r e v e r s e d . 
L i b e r t y N o r t h w e s t ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r p r o 
c e s s i n g a c c o r d i n g t o law. That p o r t i o n w h i c h s e t a s i d e t h e Safeco I n s u r a n c e 
Company's d e n i a l i s r e v e r s e d . Safeco's d e n i a l i s r e i n s t a t e d and u p h e l d . 
L i b e r t y N o r t h w e s t , r a t h e r t h a n Safeco, i s r e s p o n s i b l e f o r t h e Re f e r e e ' s award o f 
an i n s u r e r - p a i d a t t o r n e y f e e . A c l i e n t - p a i d f e e n o t t o exceed $776, i s 
approved, p a y a b l e f r o m Safeco t o i t ' s c o u n s e l . A c l i e n t - p a i d f e e n o t t o exceed 
$1,548.75, i s approved, p a y a b l e by L i b e r t y Northwest t o i t s c o u n s e l . 

Board Member C r i d e r , d i s s e n t i n g . 

The Board, i n Donald D. D a v i s , 40 Van N a t t a 2000 ( 1 9 8 8 ) , o v e r r u l e d i t s 
p r i o r d e c i s i o n i n Eva L. (Doner) S t a l e v , 38 Van N a t t a 1280 ( 1 9 8 6 ) . I n so d o i n g , 
we r e c o g n i z e d t h a t where c o m p e n s a b i l i t y i s e s t a b l i s h e d b u t c a u s a t i o n i s u n c l e a r , 
r e s p o n s i b i l i t y i s a s s i g n e d t o t h e l a s t employer whose employment c o u l d have 
caused t h e d i s a b i l i t y . T h i s r e s u l t was compelled by t h e d i s c u s s i o n o f t h e 
e q u i p o i s e p r o b l e m i n Boise Cascade v. S t a r b u c k , 296 Or 238, 244 ( 1 9 8 4 ) , as 
i n t e r p r e t e d i n Champion I n t e r n a t i o n a l v. C a s t i l l e j a , 91 Or App 556 ( 1 9 8 8 ) . * The 
Board now m i s c o n s t r u e s C a s t i l l e j a and embraces a g a i n t h e (Doner) S t a l e v v i e w . 
T h e r e f o r e , I d i s s e n t . 

As I u n d e r s t a n d t h e m a j o r i t y o p i n i o n , i t p o s i t s t h r e e c a t e g o r i e s o f 
r e s p o n s i b i l i t y cases. For two c a t e g o r i e s t h e o p i n i o n r e c o g n i z e s t h a t t h e case 
law compels a p p l i c a t i o n o f t h e l a s t i n j u r i o u s exposure r u l e where t h e e v i d e n c e 
r e g a r d i n g c a u s a t i o n i s i n e q u i p o i s e ; f o r t h e t h i r d i t does n o t . That i s t h e 
d i f f i c u l t y . 

" I n a p r o c e d u r a l c o n t e x t , i f a worker p r e s e n t s s u b s t a n 
t i a l e v i d e n c e o f s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s caus
i n g d i s a b i l i t y , a pr i m a f a c i e case f o r r e c o v e r y f r o m t h e 
l a s t employer i s made o u t . E i t h e r o r any employer 
a g a i n s t whom a c l a i m i s made s t i l l can p r e s e n t e v i d e n c e 
t o p r o v e t h a t t h e cause o f t h e worker's d i s a b i l i t y i s 
a n o t h e r employment o r a cause u n r e l a t e d t o t h e employ
ment. I n such a case, t h e t r i e r o f f a c t d e c i d e s t h e 
case on t h e b a s i s o f t h e evidence p r e s e n t e d . I f t h e 
t r i e r o f f a c t i s c o n v i n c e d t h a t t h e d i s a b i l i t y was 
caused by s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s b u t i s uncon
v i n c e d t h a t any one employment i s t h e more l i k e l y cause 
o f t h e d i s a b i l i t y , t h e f i n d i n g i s f o r t h e worker a g a i n s t 
t h e l a s t employer whose employment may have caused t h e 
d i s a b i l i t y . On t h e o t h e r hand, i f t h e t r i e r o f f a c t i s 
c o n v i n c e d t h a t t h e d i s a b i l i t y was caused by an e a r l i e r 
i n j u r y , o r was n o t work r e l a t e d , such a f i n d i n g may be 
made. 

"True t h e r e i s ev i d e n c e i n t h i s case t h a t s t r a i n i n g and 
l i f t i n g a t t h e l a t e r employment c o n c u r r e d w i t h t h e f i r s t 
i n j u r y t o cause t h e d i s a b i l i t y . Had t h e t r i e r o f f a c t 
made t h a t f i n d i n g , t h e second employer would be l i a b l e . 
But t h e t r i e r o f f a c t ( i n t h i s case, t h e Co u r t o f 
App e a l s ) c o n c l u d e d o t h e r w i s e , and we a r e bound by t h a t 
f i n d i n g . " 

B o i s e Cascade v. S t a r b u c k , 296 Or 238, 244-245 (1 9 8 4 ) . 
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The f i r s t o f t h e m a j o r i t y ' s c a t e g o r i e s i s comprised o f cases i n v o l v i n g 
i n i t i a l assignment o f r e s p o n s i b i l i t y f o r an o c c u p a t i o n a l d i s e a s e . I n such 
cases, r e s p o n s i b i l i t y i s assi g n e d t o t h e l a s t employment p r i o r t o t h e o n s e t o f 
d i s a b i l i t y w h i c h c o u l d have c o n t r i b u t e d t o c a u s a t i o n o f t h e d i s e a s e . I agree, 
w i t h t h e p r o v i s o t h a t even i n such a case t h e l a s t employer may escape r e s p o n s i 
b i l i t y by p r o v i n g t h a t a p r i o r employment was i n f a c t t h e s o l e cause o f t h e d i s 
a b i l i t y ^ o r t h a t i t i s i m p o s s i b l e t h a t t h e l a s t employment caused t h e d i s a b i l 
i t y . ̂  where t h e l a s t employer does n o t meet t h i s burden, i t i s r e s p o n s i b l e . 
See FMC Corp. v. L i b e r t y M u t u a l I n s . Co., 70 Or App 370 ( 1 9 8 4 ) , m o d i f i e d , 73 Or 
App 223 (1985) . 

The m a j o r i t y p o s i t s a second c a t e g o r y w h i c h i t , u n f o r t u n a t e l y , c a l l s t h e 
" s u c c e s s i v e i n j u r y case." I n t h i s c a t e g o r y , I u n d e r s t a n d t h e m a j o r i t y t o 
i n c l u d e two v e r y d i f f e r e n t t y p e s o f c a s e s — c a s e s i n v o l v i n g t h e f a c t p a t t e r n o f 
I n d u s t r i a l I n d e m n i t y v. Kearns, 70 Or App 583 (1984) and cases i n w h i c h " t h e r e 
i s a w o r k - r e l a t e d i n j u r y w i t h t h e second e m p l o y e r / i n s u r e r . " I n b o t h t h e s e t y p e s 
o f cases, t h e m a j o r i t y would a s s i g n r e s p o n s i b i l i t y t o t h e second employer, 
u n l e s s t h a t employer proves t h a t t h e second i n j u r y d i d n o t i n d e p e n d e n t l y con
t r i b u t e t o t h e d i s a b i l i t y . 

A Kearns case, o f c o u r s e , i s one i n whic h c l a i m a n t s u f f e r s two compensable 
i n j u r i e s t o t h e same body p a r t f o l l o w e d by a new p e r i o d o f d i s a b i l i t y . The new 
p e r i o d o f d i s a b i l i t y i s concededly compensable and no one conte n d s t h a t a new 
i n j u r y has o c c u r r e d . The s o l e q u e s t i o n i s whether t h e w o r s e n i n g was caused by 
t h e f i r s t o r t h e second i n j u r y . The c o u r t h e l d t h a t i n such cases, t h e aggrava
t i o n i s t h e r e s p o n s i b i l i t y o f t h e second employer i n t h e absence o f p e r s u a s i v e 
e v i d e n c e t h a t t h e second i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e causa
t i o n o f t h e worsened c o n d i t i o n . 

I am more p e r p l e x e d as I seek t o u n d e r s t a n d what f a c t s d e f i n e t h e second 
t y p e o f case i n t h i s c a t e g o r y . I t appears t o me, however, t h a t t h e second t y p e 
o f c a t e g o r y two case i s d i s t i n g u i s h e d from a c a t e g o r y t h r e e case as f o l l o w s : A 
c a t e g o r y two case i n v o l v e s an accepted i n j u r y f o l l o w e d by a p e r i o d o f i n c r e a s e d 
d i s a b i l i t y caused by an i d e n t i f i a b l e t r a u m a t i c i n c i d e n t (an " i n j u r y " ) whereas a 
c a t e g o r y t h r e e case i n v o l v e s an accepted i n j u r y f o l l o w e d by a p e r i o d o f 
i n c r e a s e d d i s a b i l i t y w i t h o u y i d e n t i f i a b l e t r a u m a t i c i n c i d e n t . The m a j o r i t y 
s u g g e s t s t h a t where t h e r e i s a second t r a u m a t i c i n c i d e n t , t h e l a s t employer i s 
r e s p o n s i b l e u n l e s s t h e evide n c e e s t a b l i s h e s t h a t i t s employment d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o t h e worsened d i s a b i l i t y ; where, however, t h e r e i s no 
second t r a u m a t i c i n c i d e n t , t h e employer t h a t a ccepted t h e f i r s t i n j u r y remains 
r e s p o n s i b l e u n l e s s t h e evide n c e e s t a b l i s h e s t h a t l a t e r employment i n d e p e n d e n t l y 
c o n t r i b u t e d t o t h e worsened c o n d i t i o n . I n s h o r t , absent a second t r a u m a t i c 
i n c i d e n t , i f t h e e v i d e n c e i s i n e q u i p o i s e , t h e f i r s t employer i s r e s p o n s i b l e . 

T h i s i s p r e c i s e l y t h e d o c t r i n e — o n c e a r t i c u l a t e d by t h e C o u r t o f Appeals 
i n B o i s e Cascade v. S t a r b u c k , 61 Or App 631, 638 ( 1 9 8 3 ) — w h i c h i s now o b s o l e t e . 
The C o u r t o f Appeals, i n S t a r b u c k , d e c l i n e d t o a s s i g n r e s p o n s i b i l i t y t o t h e l a s t 
e mployer because t h e r e was no t r a u m a t i c i n c i d e n t d u r i n g t h a t employment t h a t 
c o n t r i b u t e d i n d e p e n d e n t l y t o c a u s a t i o n o f t h e d i s a b i l i t y . The Supreme C o u r t ' s 
a n a l y s i s , however, gave no w e i g h t t o l a c k o f t r a u m a t i c i n c i d e n t . I n s t e a d , 
because t h e e v i d e n c e e s t a b l i s h e d t h a t t h e second employment p l a y e d no p a r t i n 
c a u s a t i o n o f t h e d i s a b i l i t y , t h e f i r s t employer was h e l d r e s p o n s i b l e . B o i s e 
Cascade v. S t a r b u c k , supra, 296 Or a t 243. Since t h a t t i m e , t h e C o u r t o f 
Appeals has a p p l i e d t h e same r u l e o f r e s p o n s i b i l i t y whether o r n o t a second 

2. B o i s e Cascade v. S t a r b u c k , 296 Or 238, 244 n.3 (1984) 
3. Fossum v. SAIF, 293 Or 252, 256 n . l (1982) 
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t r a u m a t i c e v e n t o c c u r r e d p r e c i p i t a t i n g t h e d i s a b i l i t y . See Hensel Phelps 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 293-294 ( 1 9 8 6 ) ; Home I n s . v. EBI 
Companies, 76 Or App 112, 118 (19 8 5 ) . T h e r e f o r e , we e r r i f we r e l y on t h e 
absence o f t r a u m a t i c e v e n t t o a s s i g n t h e burden o f p r o o f t o t h e f i r s t r a t h e r 
t h a n t h e l a s t employer i n r e s p o n s i b i l i t y cases. 

A l t h o u g h t h e Supreme C o u r t , i n St a r b u c k , announced a r u l e g o v e r n i n g 
assignment o f r e s p o n s i b i l i t y where t h e evidence i s i n e q u i p o i s e , t h e C o u r t d i d 
no t a p p l y t h e r u l e i n t h a t case because t h e e v i d e n c e was n o t i n e q u i p o i s e . 
S i m i l a r l y , r e s p o n s i b i l i t y "remained" w i t h t h e f i r s t employer i n each o f t h e 
cases c i t e d by t h e m a j o r i t y a t page 4 o f t h i s o r d e r n o t because t h e y were c a t e 
g o r y t h r e e cases i n w h i c h t h e e v i d e n c e on c a u s a t i o n was i n e q u i p o i s e , b u t be
cause t h e f a c t s e s t a b l i s h e d t h a t t h e second employment p l a y e d no p a r t i n causa
t i o n o f t h e d i s a b i l i t y . I n s h o r t , i n t h e s e cases, t h e second employer escaped 
l i a b i l i t y under t h e r u l e f i r s t a r t i c u l a t e d i n t h e o c c u p a t i o n a l d i s e a s e c o n t e x t 
i n Fossum v. SAIF, supra: The second employer escaped l i a b i l i t y because t h a t 
employer p r o v e d , as a m a t t e r o f f a c t , i t s employment p l a y e d no p a r t i n c a u s a t i o n 
o f t h e d i s a b i l i t y . 

There a r e two c o u r t d e c i s i o n s t h a t a c t u a l l y d i d t u r n on burden o f p r o o f . 
They a r e Kearns and C a s t i l l e i a . The m a j o r i t y d i s p o s e s o f them by t r e a t i n g 
Kearns as i f i t were governed by a r u l e e n t i r e l y d i f f e r e n t f r o m t h a t a p p l i c a b l e 
t o r e s p o n s i b i l i t y cases g e n e r a l l y . I submit t h a t Kearns e x p l a i n s how t h e 
g e n e r a l r u l e a p p l i e s g i v e n t h a t p a r t i c u l a r f a c t p a t t e r n . 

The m a j o r i t y d i s p o s e s o f C a s t i l l e i a by r e a d i n g i t t o be a Kearns case. 
But C a s t i l l e i a was n o t a Kearns case. W h i l e i t i n v o l v e d a wo r k e r who had 
s u f f e r e d two a c c e p t e d i n j u r i e s , t h e q u e s t i o n was n o t whether t h e p e r i o d o f 
worsened back d i s a b i l i t y was an a g g r a v a t i o n o f Champion's a c c e p t e d back i n j u r y 
o r o f Cascade's a c c e p t e d g r o i n i n j u r y . Rather, t h e q u e s t i o n was whe t h e r i t was 
an a g g r a v a t i o n o f t h e acce p t e d back i n j u r y o r a new i n j u r y caused by c l a i m a n t ' s 
heavy work a c t i v i t y f o r Cascade. Thus, i t was a c a t e g o r y t h r e e case, t o use t h e 
m a j o r i t y ' s p a r l a n c e . The r e f e r e e found t h a t "work a c t i v i t i e s a t Cascade a r e t h e 
cause o f h i s low back problem, because o f t h e i r day by day heavy n a t u r e . " Thus, 
he f o u n d t h a t t h e r e was a "new i n j u r y " and as s i g n e d r e s p o n s i b i l i t y t o Cascade. 
V i c t o r i o R. C a s t i l l e - j a , WCB Case Nos. 84-00697 and 84-05900 ( O p i n i o n s o f Raymond 
S. Danner, J a n u a r y 25, 1985 and March 28, 1985). The Board was n o t persuaded 
t h a t t h e e v i d e n c e e n a b l e d i t t o d e t e r m i n e w h i c h employment was t h e more l i k e l y 
cause o f c l a i m a n t ' s d i s a b i l i t y . Thus, f i n d i n g t h a t " c o n d i t i o n s o f c l a i m a n t ' s 
second employment w i t h Cascade may have caused c l a i m a n t ' s d i s a b i l i t y , " t h e Board 
a f f i r m e d assignment o f r e s p o n s i b i l i t y t o Cascade. V i c t o r i o R. C a s t i l l e i a , 37 
Van N a t t a 1605 ( 1 9 8 5 ) . On r e c o n s i d e r a t i o n , however, t h e Board r e v e r s e d . R e l y 
i n g on Eva L. (Doner) S t a l e v , supra, t h e Board h e l d t h a t where t h e e v i d e n c e on 
c a u s a t i o n i s i n e q u i p o i s e , l i a b i l i t y remains w i t h t h e f i r s t e mployer. The C o u r t 
o f A ppeals r e v e r s e d , a p p l y i n g t h e g e n e r a l r u l e g o v e r n i n g s u c c e s s i v e i n j u r i e s 
a r t i c u l a t e d i n S t a r b u c k . 

The m a j o r i t y i n d i c a t e s t h a t t h e c o u r t found t h a t " t h e e v i d e n c e was i n c o n 
c l u s i v e as t o w h i c h a c c e p t e d i n j u r y was t h e cause o f t h e d i s c p r o b l e m . " How
e v e r , c l a i m a n t ' s r i g h t l e g and h i p p a i n — t h e symptoms o f t h e d i s c h e r n i a t i o n — 
appeared t h r e e months b e f o r e t h e l i f t i n g i n c i d e n t w h i c h caused t h e g r o i n i n j u r y . 
And t h e c o u r t f o u n d t h e e v i d e n c e i n c o n c l u s i v e n o t as t o w h i c h a c c e p t e d i n j u r y 
caused t h e d i s c h e r n i a t i o n b u t as t o whic h employment caused i t . The c o u r t d i d 
no t h o l d Cascade l i a b l e f o r t h e back c o n d i t i o n because i t had a c c e p t e d t h e 
second o f two t r a u m a t i c i n j u r i e s . I t h e l d Cascade l i a b l e because c l a i m a n t ' s 
work exposure a t Cascade c o u l d have c o n t r i b u t e d t o t h e d i s a b i l i t y and Cascade 
had f a i l e d t o p r o v e t h a t i t d i d n o t : 

"Where, as h e r e , t h e t r i e r o f f a c t i s c o n v i n c e d t h a t t h e 
d i s a b i l i t y was caused by s u c c e s s i v e work exposures b u t 
i s u n c o n v i n c e d t h a t any one employment i s t h e more 
l i k e l y cause o f t h e d i s a b i l i t y , t h e r u l e o p e r a t e s t o 
p l a c e l i a b i l i t y on t h e l a s t employer." 

Champion I n t e r n a t i o n a l v. C a s t i l l e i a , s u pra, 91 Or App a t 560 ( 1 9 8 8 ) . 
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I n s h o r t , t h e Supreme C o u r t , i n St a r b u c k , e n u n c i a t e d a r u l e g o v e r n i n g 
cases i n w h i c h i t cannot be de t e r m i n e d what employment caused a d i s a b i l i t y . The 
Co u r t t o l d us t h a t t h e r u l e a p p l i e d t o b o t h i n j u r i e s and d i s e a s e s . The Cou r t o f 
App e a l s , i n C a s t i l l e j a , a p p l i e d t h e r u l e i n a case i n v o l v i n g an i n j u r y f o l l o w e d 
by a p e r i o d o f i n c r e a s e d d i s a b i l i t y . I n so d o i n g , t h e C o u r t r e v e r s e d a Board 
d e c i s i o n r e s t i n g on a c o n t r a r y u n d e r s t a n d i n g o f t h e burden o f p r o o f . The Board, 
h e r e , c l i n g s t o t h a t c o n t r a r y u n d e r s t a n d i n g . 

Assuming t h a t t h e m a j o r i t y ' s f i n d i n g s a r e c o r r e c t , and t h a t t h e e v i d e n c e 
i s i n d e e d i n e q u i p o i s e , t h e Referee c o r r e c t l y a s s i g n e d r e s p o n s i b i l i t y t o Safeco. 

J a n u a r y 18, 1990 C i t e as 42 Van N a t t a 121 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROGER A. BANKSTON, Claimant 

WCB Case No. 87-19186 
ORDER ON REVIEW 

Cha r l e s D. Maier, Claimant A t t o r n e y 
B o t t i n i , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 
The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 

Emerson's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n d u s t r i a l i n j u r y 
c l a i m . On r e v i e w t h e i s s u e i s c o m p e n s a b i l i t y . 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g supplementa
t i o n : C l a i m a n t ' s i n j u r y o c c u r r e d w h i l e he was w i t h i n t h e c o u r s e and scope o f 
h i s employment. C l a i m a n t was n o t engaged i n a p r o h i b i t e d a c t i v i t y when t h e 
i n j u r y o c c u r r e d . 

We adopt t h e Referee's C o n c l u s i o n s and O p i n i o n e x c e p t t h e p o r t i o n w h i c h 
a s s i g n s t h e burden o f p r o o f t o t h e employer t o prov e t h a t c l a i m a n t was n o t 
w i t h i n t h e course and scope o f h i s employment. C l a i m a n t has t h e burden o f p r o v 
i n g c o m p e n s a b i l i t y , i n c l u d i n g t h a t he was w i t h i n t h e c o u r s e and scope o f h i s em
ployment when t h e i n j u r y o c c u r r e d . We conclude t h a t c l a i m a n t ' s c r e d i b l e t e s t i 
mony e s t a b l i s h e s t h a t he was w i t h i n t h e course and scope o f h i s employment and 
t h a t he was n o t engaged i n a p r o h i b i t e d a c t i v i t y when t h e i n j u r y o c c u r r e d . 

ORDER 

The Referee's o r d e r , d a t e d September 8, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $600, t o be p a i d by t h e employer. 

January 18, 1990 C i t e as 42 Van Natta 121 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN P. BURG, Claimant 

WCB Case Nos. 87-18456, 87-16403, 88-02046 & 88-02047 
ORDER ON REVIEW 

Welch, e t a l , Claimant A t t o r n e y s 
Edward C. Olson, Defense A t t o r n e y 

Sharon Schooley ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
B e n n e t t ' s o r d e r t h a t : 
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(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s low 
back c o n d i t i o n ; and (2) u p h e l d N o r t h P a c i f i c I n s u r a n c e Company's d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w t h e i s s u e s a r e 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t e x c e p t t h a t we f i n d t h a t t h e 
book s a l e r a t h e r t h a n t h e "book s t o r e " was i n t h e basement o f t h e Chapel. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n w i t h t h e f o l l o w i n g 
comment. 

SAIF argues t h a t c l a i m a n t ' s i n j u r y bears no r e l a t i o n s h i p t o h i s employ
ment. SAIF r e l i e s on t h e f a c t o r s o u t l i n e d i n M e l l i s v. McEwen, Hanna, G r i s v o l d , 
74 Or App 571 ( 1 9 8 5 ) . We d i s a g r e e w i t h SAIF's c o n t e n t i o n . 

I n M e l l i s t h e c o u r t o u t l i n e d seven f a c t o r s f o r d e t e r m i n i n g w h e t h e r an 
i n j u r y i s w o r k - r e l a t e d . The f i r s t i s whether t h e a c t i v i t y was f o r t h e b e n e f i t 
o f t h e employer. I n t h e p r e s e n t case, a l t h o u g h t h e book s a l e a t t e n d e d by 
c l a i m a n t r e s u l t e d i n no funds p a i d d i r e c t l y t o t h e employer, i t was sponsored by 
i t s s t u d e n t a f f a i r s o f f i c e . I t was a s a l e w h i c h a l l o w e d i t s s t u d e n t s and o t h e r s 
t o buy books on a d i s c o u n t e d b a s i s . T h i s b e n e f i t e d t h e employer's s t u d e n t body 
and t h u s b e n e f i t e d t h e employer. 

The second M e l l i s f a c t o r i s whether t h e a c t i v i t y was c o n t e m p l a t e d by t h e 
employer and employee e i t h e r a t t h e t i m e o f h i r i n g o r l a t e r . Here, t h e manager 
o f t h e book s t o r e was aware t h a t c l a i m a n t would be s e l l i n g books a t t h e book 
s a l e , and d i d so h i m s e l f . 

The n e x t f a c t o r i s whether t h e a c t i v i t y was an o r d i n a r y r i s k o f , and i n 
c i d e n t a l t o , t h e employment. Pursuant t o h i s j o b d u t i e s , c l a i m a n t d i d v a r i o u s 
t a s k s around campus. He p l a c e d a d v e r t i s e m e n t s f o r t h e book s t o r e i n m a i l boxes 
i n t h e basement o f t h e c h a p e l where he was i n j u r e d . Thus, e n t e r i n g t h e basement 
o f t h e c h a p e l where t h e book s a l e was h e l d was i n c i d e n t a l t o c l a i m a n t ' s 
employment. 

The n e x t f a c t o r i s whether t h e employee was p a i d f o r t h e a c t i v i t y . 
Here, c l a i m a n t was a s a l a r i e d employee on h i s employer's t i m e when t h e a c c i d e n t 
o c c u r r e d . 

The n e x t f a c t o r i s whether t h e a c t i v i t y was on t h e employer's p r e m i s e s . 
I n t h i s case, c l a i m a n t ' s a c c i d e n t o c c u r r e d on t h e campus o f h i s employer. 

The n e x t f a c t o r i s whether t h e a c t i v i t y was d i r e c t e d by o r a c q u i e s c e d i n 
by t h e employer. C l a i m a n t ' s manager knew t h a t c l a i m a n t was g o i n g t o p a r t i c i p a t e 
i n t h e book s a l e . Moreover, as 
p r e v i o u s l y n o t e d , t h e manager h i m s e l f a l s o p a r t i c i p a t e d i n t h e book s a l e . 

The l a s t M e l l i s f a c t o r i s whether t h e employee was on a p e r s o n a l m i s s i o n 
o f h i s own. Here, c l a i m a n t a r g u a b l y was on a p e r s o n a l m i s s i o n ; however, we con
s i d e r t h i s a c t i v i t y t o be t o o s i m i l a r w i t h h i s employment a c t i v i t y t o f i n d 
c l a i m a n t had made a d e p a r t u r e from t h e employment a c t i v i t y . C l a i m a n t was n o t 
c l e a r l y on a p e r s o n a l m i s s i o n . 

A f t e r w e i g h i n g a l l t h e f a c t o r s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d 
t h a t h i s i n j u r y i s work r e l a t e d . 

F i n a l l y , c l a i m a n t a s s e r t e d a t h e a r i n g t h a t under Bauman v. SAIF. 295 Or 
788 ( 1 9 8 3 ) , t h e i n s u r e r s a r e estopped by t h e i r r e s p o n s i b i l i t y d e n i a l s f r o m deny
i n g c o m p e n s a b i l i t y . SAIF d i d i n i t i a l l y i n d i c a t e t h a t i t s d e n i a l was s o l e l y p e r 
t a i n i n g t o r e s p o n s i b i l i t y . However, p r i o r t o t h e i s s u a n c e o f a ".307" o r d e r , 
SAIF announced t h a t i t s d e n i a l was on c o m p e n s a b i l i t y grounds a l s o . Inasmuch as 
t h i s c l a r i f i c a t i o n o c c u r r e d p r i o r t o t h e issuance o f t h e ".307" o r d e r , Bauman i s 
n o t a p p l i c a b l e . See Judy Witham, 40 Van N a t t a ( 1 9 8 8 ) . 
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The Referee's o r d e r d a t e d May 11, 1988 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $750, t o be p a i d by 
t h e SAIF C o r p o r a t i o n . 

J a n u a r y 18, 1990 C i t e as 42 Van N a t t a 123 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID A. BUSWELL, Claimant 

WCB Case No. 87-03623 
ORDER ON REVIEW 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Daron's o r d e r t h a t : 
(1) d e c l i n e d t o admit i n t o evidence a c e r t a i n m e d i c a l r e p o r t f r o m h i s t r e a t i n g 
c h i r o p r a c t o r ; ( 2 ) u p h e l d t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l o f h i s low back c o n d i 
t i o n ; and (3) a l t e r n a t i v e l y , a f f i r m e d a D e t e r m i n a t i o n Order t h a t d i d n o t award 
u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s back i n j u r y . On r e v i e w , t h e i s s u e s a r e 
e v i d e n c e , a g g r a v a t i o n , and e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
a f f i r m on t h e e v i d e n c e i s s u e and r e v e r s e t h e Referee's a g g r a v a t i o n r u l i n g . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s and makes t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s w i t h r e s p e c t t o t h e e v i d e n t i a r y i s s u e . 

A t t h e b e g i n n i n g o f t h e h e a r i n g , c l a i m a n t o f f e r e d a m e d i c a l r e p o r t , 
E x h i b i t 3 1 , f r o m h i s t r e a t i n g c h i r o p r a c t o r , Dr. Sch u b e r t . C l a i m a n t had s u b m i t 
t e d t h e r e p o r t t o t h e Hearings D i v i s i o n n i n e days p r i o r t o t h e h e a r i n g . Counsel 
f o r t h e i n s u r e r r e c e i v e d a h a n d - d e l i v e r e d copy t h e n e x t day, e i g h t days b e f o r e 
t h e h e a r i n g . The Referee d e c l i n e d t o admit t h e r e p o r t p u r s u a n t t o t h e n e x i s t i n g 
f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) . That r u l e r e q u i r e d c l a i m a n t t o su b m i t a d d i t i o n a l 
e v i d e n c e n o t l e s s t h a n 10 days b e f o r e t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y I s s u e 

C l a i m a n t argues t h a t t h e Referee abused h i s d i s c r e t i o n i n d e c l i n i n g t o 
admi t E x h i b i t 3 1 . We d i s a g r e e . 

P u r s u a n t t o t h e r u l e s i n e f f e c t a t t h e t i m e o f t h e h e a r i n g , t h e Referee 
had d i s c r e t i o n t o admit a l a t e document upon a showing o f good cause. Former 
OAR 438-07- 0 0 5 ( 4 ) . C l a i m a n t argues t h a t he a t t e m p t e d t o t i m e l y s u b m i t E x h i b i t 
3 1 , and t h a t , i n any e v e n t , t h e Referee c o u l d have c u r e d any p r e j u d i c e t o t h e 
i n s u r e r by a l l o w i n g i t t o e i t h e r cross-examine t h e r e p o r t ' s a u t h o r o r t o o b t a i n 
a r e s p o n s i v e r e p o r t from i t s own e x p e r t . C l a i m a n t o f f e r e d t h e t e s t i m o n y o f Ms. 
Pav e l e k , a c l e r i c a l worker a t h i s a t t o r n e y ' s o f f i c e , t h a t t h e r e p o r t had been 
hand d e l i v e r e d t o t h e Board on t h e 1 0 t h day b e f o r e t h e h e a r i n g . P a v e l e k con
ceded, however, t h a t no one was a t t h e main desk t o accep t d e l i v e r y and t h a t she 
l e f t t h e r e p o r t on t h e desk f o r p r o c e s s i n g . The r e p o r t was n o t d a t e stamped 
" r e c e i v e d " u n t i l t h e f o l l o w i n g day; i . e , n i n e days p r i o r t o t h e h e a r i n g . Oppos
i n g c o u n s e l d i d n o t r e c e i v e t h e document u n t i l e i g h t days p r e - h e a r i n g when i t 
was hand d e l i v e r e d t o h i s o f f i c e . The r u l e i n e f f e c t a t t h e t i m e o f f i l i n g r e 
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q u i r e d f i l i n g t e n days b e f o r e h e a r i n g and s e r v i c e a t t h e t i m e o f f i l i n g . I n 
t h i s m a t t e r s e r v i c e was accomplished a t t h e t i m e o f d e l i v e r y e i g h t days p r i o r t o 
h e a r i n g . 

Under such c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t c l a i m a n t has n o t 
p r o v e n good cause t o excuse her l a t e s u b mission o f E x h i b i t 3 1 . We, t h e r e f o r e , 
f i n d no b a s i s t o c o n c l u d e t h a t t h e Referee abused h i s d i s c r e t i o n i n d e c l i n i n g t o 
a d m i t t h e r e p o r t . 

A g g r a v a t i o n 

For e v e r y c l a i m o f a g g r a v a t i o n o f an unscheduled c o n d i t i o n , t h e c l a i m a n t 
must show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t 
d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . I n t h o s e cases i n w h i c h t h e l a s t award o r 
arrangement o f unscheduled permanent p a r t i a l d i s a b i l i t y compensation a n t i c i p a t e d 
f u t u r e e x a c e r b a t i o n s , accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , t h e c l a i m a n t 
must a l s o p r o v e t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r 
degree t h a n was a n t i c i p a t e d , o r t h a t h i s e x a c e r b a t i o n r e s u l t e d i n 14 c o n s e c u t i v e 
days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Edward D. Lucas, 41 Van 
N a t t a 2272 ( 1 9 8 9 ) . The Referee concluded t h a t c l a i m a n t ' s c o n d i t i o n had n o t 
worsened s i n c e t h e l a s t arrangement o f compensation. We d i s a g r e e . 

The l a s t arrangement o f compensation was t h e F e b r u a r y 24, 1987 D e t e r m i n a 
t i o n Order. On March 6, 1987, Dr. Schubert r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and t h a t he c o u l d b e g i n l i g h t work. Consequently, c l a i m a n t began 
w o r k i n g as a s h i p p i n g and p a c k a g i n g c l e r k . A f t e r w o r k i n g a p p r o x i m a t e l y one 
week, he e x p e r i e n c e d i n c r e a s e d p a i n w h i l e p ackaging and l i f t i n g some b u c k e t s . 
He r e t u r n e d t o S c h u b e r t . By way o f a "check-the-box" r e p o r t o f March 2 1 , 1987, 
S c h u b e r t i n f o r m e d c l a i m a n t ' s employer t h a t he would n o t be a b l e t o r e t u r n t o 
work f o r an i n d e f i n i t e p e r i o d o f "weeks." (Ex. 2 8 ) . The r e c o r d c o n t a i n s no 
subsequent m e d i c a l o p i n i o n , e i t h e r a g r e e i n g o r d i s a g r e e i n g w i t h S c h u b e r t ' s 
r e p o r t o f March 2 1 , 1987. 

A l t h o u g h Dr. S c hubert's March, 1987, "check-the-box" r e p o r t i s c o n c l u -
s o r y , i t n o n e t h e l e s s i n d i c a t e s t h a t he was o f t h e o p i n i o n t h a t c l a i m a n t was no 
l o n g e r a b l e t o work. Moreover, h i s r e p o r t i s u n r e b u t t e d ; t h a t i s , t h e r e a r e no 
subsequent m e d i c a l o p i n i o n s i n t h e r e c o r d . A l t h o u g h t h e r e c o r d c o n t a i n s o t h e r 
m e d i c a l o p i n i o n s i s s u e d p r i o r t o t h e February, 1987 D e t e r m i n a t i o n O rder, t h o s e 
o p i n i o n s u n d e r s t a n d a b l y do n o t address f a c t u a l e v e n t s t h a t o c c u r r e d a f t e r t h e i r 
i s s u a n c e , such as c l a i m a n t ' s r e l e a s e f r o m work i n March, 1987. 

G i v e n t h i s r e c o r d , we conclude t h a t c l a i m a n t e x p e r i e n c e d a symptomatic 
e x a c e r b a t i o n r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y s i n c e t h e l a s t arrangement 
o f c o mpensation. Given t h a t t h e February, 1987 D e t e r m i n a t i o n Order d i d n o t 
award permanent d i s a b i l i t y , we f u r t h e r conclude t h a t t h e o r d e r d i d n o t contem
p l a t e f u t u r e e x a c e r b a t i o n s accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y . Conse
q u e n t l y , t h e t e m p o r a r y r e d u c t i o n i n c l a i m a n t ' s a b i l i t y t o work e s t a b l i s h e s a 
compensable w o r s e n i n g . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has p r o v e n a compensable a g g r a v a 
t i o n . We r e v e r s e t h e R eferee on t h i s i s s u e and s e t a s i d e t h e i n s u r e r ' s a g g r a v a 
t i o n d e n i a l . 

Unscheduled D i s a b i l i t y 

C l a i m a n t has p r o v e n an a g g r a v a t i o n o f t h i s c o n d i t i o n and t h e r e i s n o t h i n g 
i n t h e r e c o r d t o persuade us t h a t c l a i m a n t ' s c o n d i t i o n has become m e d i c a l l y 
s t a t i o n a r y . We, t h e r e f o r e , d e f e r r u l i n g on t h e i s s u e o f e x t e n t . 
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The Referee's o r d e r , d a t e d August 24, 1987, i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r d e a l i n g w i t h t h e e v i d e n t i a r y i s s u e 
i s a f f i r m e d . The i n s u r e r ' s " d e f a c t o " d e n i a l o f a g g r a v a t i o n i s s e t a s i d e and t h e 
c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s 
a t h e a r i n g and on Board Review, c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e 
o f $2,000 t o be p a i d by t h e i n s u r e r . We a u t h o r i z e a c l i e n t - p a i d f e e , n o t t o 
exceed $176. 

Jan u a r y 18, 1990 C i t e as 42 Van N a t t a 125 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PEGGY S. CHARPILLOZ, Claimant 

WCB Case No. 86-04089 
ORDER ON REVIEW 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Re f e r e e B l a c k ' s o r d e r 
t h a t : ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r a low back c o n d i t i o n f r o m 55 
p e r c e n t (176 d e g r e e s ) , as p r e v i o u s l y awarded, t o 80 p e r c e n t (256 d e g r e e s ) . We 
r e v e r s e and award permanent t o t a l d i s a b i l i t y b e n e f i t s . 

ISSUES 

1. Whether c l a i m a n t i s per m a n e n t l y t o t a l l y d i s a b l e d . 

2. ' I f so, t h e n t h e e f f e c t i v e d a t e f o r her award. 

FINDINGS OF FACT 

C l a i m a n t , 69 ye a r s o f age a t h e a r i n g , i n j u r e d h er low back i n 1980 
w h i l e employed as a nurse's a i d e by t h e SAIF C o r p o r a t i o n ' s i n s u r e d . The i n j u r y 
o c c u r r e d when c l a i m a n t a t t e m p t e d t o p r e v e n t a p a t i e n t f r o m f a l l i n g . C l a i m a n t 
s u b s e q u e n t l y underwent lumbar l a m i n e c t o m i e s i n 1980 and 1985, and a d d i t i o n a l 
e x p l o r a t o r y s u r g e r y i n 1986. 

Cl a i m a n t r e c e i v e d a 35 p e r c e n t unscheduled permanent d i s a b i l i t y 
award by D e t e r m i n a t i o n Order d a t e d J u l y 16, 1981. C l a i m a n t r e c e i v e d an a d d i 
t i o n a l award o f 20 p e r c e n t unscheduled permanent d i s a b i l i t y i n October 1981 p u r 
s u a n t t o s t i p u l a t i o n between t h e p a r t i e s . No a d d i t i o n a l permanent d i s a b i l i t y 
was awarded f o l l o w i n g her 1985 and 1986 s u r g e r i e s . 

SAIF r e f e r r e d c l a i m a n t f o r v o c a t i o n a l a s s i s t a n c e i n June 1986. Her 
v o c a t i o n a l a s s i s t a n c e f i l e was c l o s e d i n October 1986, when i t appeared t h a t 
c o n t i n u i n g m e d i c a l problems p r o h i b i t e d c l a i m a n t f r o m p a r t i c i p a t i n g i n r e t u r n - t o -
work a c t i v i t i e s . 

C l a i m a n t was a g a i n r e f e r r e d by SAIF f o r v o c a t i o n a l a s s i s t a n c e i n 
August 1987. Her f i l e was c l o s e d on November 7, 1987 a f t e r t h e e x p i r a t i o n o f 
120 days w i t h o u t p r o g r e s s h a v i n g been made t o w a r d f i n d i n g employment. C l a i m a n t 
has n o t r e t u r n e d t o any r e m u n e r a t i v e employment s i n c e t h e d a t e o f h e r i n j u r y . 
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C l a i m a n t o c c a s i o n a l l y serves as a v o l u n t e e r f o o d p r e p a r e r a t a b i b l e 
c o l l e g e . She p e r f o r m s t h i s work on a s p o r a d i c b a s i s when she f e e l s p h y s i c a l l y 
c a p a b l e o f w o r k i n g . She works, a t most, f o r a few hours on t h o s e days when she 
v o l u n t e e r s h e r s e r v i c e s . 

C l a i m a n t e x p e r i e n c e s c o n s t a n t low back p a i n w i t h r a d i a t i n g p a i n i n t o 
her l e f t h i p and l e g . She a l s o e x p e r i e n c e s p e r i o d i c giveway o f her l e f t l e g 
c a u s i n g h e r t o f a l l u n e x p e c t e d l y . She u t i l i z e s a TNS u n i t and t a k e s p a i n medi
c a t i o n , i n c l u d i n g T y l e n o l 3, as needed. Cla i m a n t i s c a p a b l e o f s t a n d i n g , w a l k 
i n g o r s i t t i n g f o r o n e - h a l f hour c o n t i n u o u s l y . She i s r e s t r i c t e d f r o m b e n d i n g , 
t w i s t i n g , k n e e l i n g o r c r a w l i n g . She must f r e q u e n t l y a l t e r n a t e between s t a n d i n g , 
s i t t i n g and w a l k i n g . She needs t o l i e down s e v e r a l t i m e s d u r i n g t h e day f o r an 
hour o r more each t i m e . She i s r e s t r i c t e d from l i f t i n g any w e i g h t f r o m ground 
l e v e l . 

C l a i m a n t has an e i g h t h grade e d u c a t i o n . She was employed as a 
nur s e ' s a i d e f o r seventeen y e a r s u n t i l her i n j u r y . P r e v i o u s l y , she was employed 
as a b a r t e n d e r and i n c a n n e r i e s . As a r e s u l t o f her compensable i n j u r y , she i s 
u n a b l e t o p e r f o r m any o f t h e s e p r i o r j o b s . 

I t w o u l d be f u t i l e f o r c l a i m a n t t o seek r e g u l a r g a i n f u l employment. 

CONCLUSIONS OF LAW AND OPINION 

To p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , c l a i m a n t must 
e s t a b l i s h t h a t she i s u n a b l e t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . 
The R e f e r e e c o n c l u d e d , and c l a i m a n t concedes, t h a t she i s n o t t o t a l l y i n c a p a c i 
t a t e d on a p h y s i c a l o r m e d i c a l b a s i s a l o n e . Consequently, c l a i m a n t can p r e v a i l 
o n l y by p r o v i n g t h a t she f a l l s w i t h i n t h e s o - c a l l e d " o d d - l o t " d o c t r i n e . Under 
t h a t d o c t r i n e , a d i s a b l e d person w i t h some r e s i d u a l p h y s i c a l c a p a c i t y may s t i l l 
be p e r m a n e n t l y and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f h e r p h y s i c a l c o n d i 
t i o n and c e r t a i n nonmedical f a c t o r s such as age, e d u c a t i o n , work e x p e r i e n c e , 
a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n s . 
C l a r k v. B o i s e Cascade Co., 72 Or App 397 (19 8 5 ) . 

I n o r d e r t o q u a l i f y f o r permanent t o t a l d i s a b i l i t y b e n e f i t s under 
t h e " o d d - l o t " d o c t r i n e , c l a i m a n t must demonstrate t h a t she i s w i l l i n g t o r e 
e n t e r t h e work f o r c e and t h a t she has made re a s o n a b l e e f f o r t s t o do so. ORS 
65 6 . 2 0 6 ( 3 ) . However, c l a i m a n t ' s o b l i g a t i o n t o seek work may be excused when 
such a t t e m p t s w o u l d be f u t i l e . See Butcher v. SAIF, 45 Or App 318 ( 1 9 8 3 ) . 

We f i r s t address t h e q u e s t i o n whether c l a i m a n t has p r o v e n a w i l l i n g 
ness t o seek r e g u l a r g a i n f u l employment and has made r e a s o n a b l e e f f o r t s t o 
o b t a i n such employment. The Referee concluded t h a t c l a i m a n t had f a i l e d t o c a r r y 
her b u r d e n o f p r o o f on t h e s e i s s u e s . W i t h r e g a r d t o t h e l a t t e r r e q u i r e m e n t , t h e 
Ref e r e e f o u n d t h a t c l a i m a n t had r e f u s e d t o c o o p e r a t e w i t h v o c a t i o n a l r e h a b i l i t a 
t i o n and placement e f f o r t s . 

We agree t h a t c l a i m a n t ' s w i l l i n g n e s s t o seek and e f f o r t s t o o b t a i n 
work were m i n i m a l a t b e s t . We n e v e r t h e l e s s conclude t h a t c l a i m a n t i s excused 
f r o m making e f f o r t s t o o b t a i n work because t h e y would be f u t i l e . We f i r s t n o t e 
i n t h i s r e g a r d c l a i m a n t ' s s u b s t a n t i a l p h y s i c a l l i m i t a t i o n s . She i s c a p a b l e o f 
s t a n d i n g , w a l k i n g o r s i t t i n g f o r o n l y o n e - h a l f hour a t a t i m e . I n a d d i t i o n , she 
must c o n t i n u a l l y a l t e r n a t e between s i t t i n g , s t a n d i n g and w a l k i n g . She c a n n o t 
l i f t any w e i g h t f r o m ground l e v e l . She cannot bend, t w i s t , o r k n e e l . She must 
l i e down s e v e r a l t i m e s d u r i n g t h e day f o r an hour o r more each t i m e . She i s 
pron e t o un e x p e c t e d f a l l s due t o p e r i o d i c giveway o f h e r l e g . 
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Thus, c o n s i d e r i n g t h e s e p h y s i c a l l i m i t a t i o n s a l o n e , c l a i m a n t ' s 
employment o p t i o n s a r e s e v e r e l y r e s t r i c t e d . Dr. C o l l a d a o p i n e d i n t h i s r e g a r d 
t h a t c l a i m a n t c o u l d be employed " i f t h e r e i s a r e g u l a r j o b t h a t g i v e s h e r t h e 
same o p t i o n s t h a t t h e v o l u n t a r y work f o r c e p r o v i d e s her ***." (Ex. 5 9 ) . How
e v e r , t h e r e c o r d d i s c l o s e s t h a t c l a i m a n t ' s v o l u n t e e r a c t i v i t i e s a r e v e r y 
s p o r a d i c , w i t h s e v e r a l weeks sometimes t r a n s p i r i n g between v o l u n t e e r appear
ances. F u r t h e r , when c l a i m a n t does v o l u n t e e r , such a c t i v i t i e s l a s t no more t h a n 
a c o u p l e o f h o u r s d u r i n g any p a r t i c u l a r day. 

W h i l e Dr. C o l l a d a f e l t c l a i m a n t was p h y s i c a l l y c a p a b l e o f p e r f o r m i n g 
o n l y v e r y l i m i t e d work, Dr. Danner went f u r t h e r and o p i n e d t h a t c l a i m a n t was 
u n a b l e t o p a r t i c i p a t e i n any g a i n f u l employment. However, t o t h e e x t e n t t h a t 
Dr. Danner's o p i n i o n r e f l e c t s v o c a t i o n a l c o n s i d e r a t i o n s i n a d d i t i o n t o m e d i c a l 
c o n s i d e r a t i o n s , we l o o k t o t h e v o c a t i o n a l e v i d e n c e f o r g u i d a n c e . 

A c o n f l i c t e x i s t s between t h e v o c a t i o n a l e x p e r t s as t o c l a i m a n t ' s 
e m p l o y a b i l i t y . J a n e t Chandler, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r f r o m August 1987 
t h r o u g h November 1987, met w i t h c l a i m a n t once and spoke w i t h h e r on t h e t e l e 
phone s e v e r a l t i m e s . She t e s t i f i e d t h a t c l a i m a n t was c a p a b l e o f employment on a 
p a r t - t i m e b a s i s . Chandler i d e n t i f i e d s e v e r a l j o b s f o r w h i c h she f e l t c l a i m a n t 
was v o c a t i o n a l l y and p h y s i c a l l y q u a l i f i e d . These i n c l u d e d v a r i o u s o f f i c e c l e r k 
i n g p o s i t i o n s , c o u n t e r a t t e n d a n t , f o o d p r e p a r a t i o n w o r k e r , t e a c h e r ' s a i d e , h o t e l 
desk c l e r k , s w i t c h b o a r d o p e r a t o r , c h i l d c a r e w o r k e r , t i m e k e e p i n g c l e r k , and home 
h e a l t h a i d e . Chandler t e s t i f i e d t h a t t h e s e p o s i t i o n s were a v a i l a b l e on a p a r t -
t i m e b a s i s . 

By c o n t r a s t , c l a i m a n t ' s v o c a t i o n a l c o n s u l t a n t a t h e a r i n g , Byron 
McNaught, o p i n e d t h a t c l a i m a n t i s unemployable. McNaught d i s c u s s e d t h e employ
ment p o s s i b i l i t i e s l i s t e d by Chandler. He acknowledged t h a t , o t h e r t h a n t h e 
t e a c h e r ' s a i d e p o s i t i o n , c l a i m a n t i s v o c a t i o n a l l y q u a l i f i e d t o p e r f o r m t h e e n t r y 
l e v e l p o s i t i o n s i d e n t i f i e d by Chandler. He o p i n e d , however, t h a t c l a i m a n t ' s 
p h y s i c a l l i m i t a t i o n s p r e c l u d e many o f t h e proposed employments. I n p a r t i c u l a r , 
he o p i n e d t h a t c l a i m a n t was p r o h i b i t e d from p e r f o r m i n g t h e o f f i c e c l e r k j o b s 
because o f h e r b e n d i n g and l i f t i n g l i m i t a t i o n s . W i t h r e g a r d t o p o s s i b l e employ
ment as a home h e a l t h a i d e , McNaught not e d t h a t c l a i m a n t was s e v e r e l y l i m i t e d i n . 
t e r m s o f p e r f o r m i n g her own d a i l y l i v i n g a c t i v i t i e s ; c o n s e q u e n t l y , i t was d o u b t 
f u l t h a t c l a i m a n t would be a b l e t o p e r f o r m such s e r v i c e s on a r e g u l a r b a s i s f o r 
someone e l s e . Moreover, McNaught q u e s t i o n e d t h e a v a i l a b i l i t y o f p a r t - t i m e 
employment among t h e p o t e n t i a l j o b s mentioned by Chandler. 

We a c c e p t t h e t e s t i m o n y o f McNaught over t h a t o f C h a n d l e r . 
McNaught's o p i n i o n r e g a r d i n g t h e p r e c l u s i v e e f f e c t o f c l a i m a n t ' s age and p h y s i 
c a l l i m i t a t i o n s on her j o b - s e e k i n g a c t i v i t i e s i s more p e r s u a s i v e t h a n t h a t o f 
C h a n d l e r . I n a d d i t i o n , Chandler's o p i n i o n t h a t c l a i m a n t i s e m p l o y a b l e r e s t s , i n 
p a r t , upon her b e l i e f t h a t c l a i m a n t would be a b l e t o f i n d p a r t - t i m e employment 
on as l i m i t e d a b a s i s as one-to-two hours per week. Such f r e q u e n c y i s s i m i l a r 
t o t h a t she c u r r e n t l y u n d e r t a k e s i n her v o l u n t e e r work. However, we a r e u n w i l l 
i n g t o f i n d t h a t employment i n an e n t r y - l e v e l p o s i t i o n , a t a f r e q u e n c y o f one-
t o - t w o h o u r s p e r week, q u a l i f i e s as " r e g u l a r g a i n f u l " employment under ORS 
656.206(1) o r ( 4 ) . 

I n sum, c o n s i d e r i n g c l a i m a n t ' s age, l a c k o f e d u c a t i o n , p a u c i t y o f 
t r a n s f e r a b l e s k i l l s and s i g n i f i c a n t p h y s i c a l l i m i t a t i o n s , we c o n c l u d e t h a t 
c l a i m a n t w o u l d be u n a b l e t o o b t a i n g a i n f u l and s u i t a b l e employment r e g a r d l e s s o f 
h e r m o t i v a t i o n o r j o b s e e k i n g e f f o r t s . We, t h e r e f o r e , f i n d t h a t c l a i m a n t i s 
e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y b e n e f i t s . 

I t remains f o r us t o d e t e r m i n e t h e e f f e c t i v e d a t e f o r c l a i m a n t ' s 
award. I n t h i s r e g a r d , t h e e f f e c t i v e d a t e o f a r e t r o a c t i v e permanent t o t a l d i s 
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a b i l i t y award under t h e " o d d - l o t " d o c t r i n e i s t h e e a r l i e s t d a t e t h a t t h e d i s 
a b i l i t y i s p r o v e d t o e x i s t and i s based upon a l l r e l e v a n t m e d i c a l , s o c i a l and 
v o c a t i o n a l f a c t o r s . Adams v. Edwards Heavy Eguipment, I n c . , 90 Or App 365, 370-
71 ( 1 9 8 8 ) . We f i n d t h a t c l a i m a n t ' s second u n s u c c e s s f u l p a r t i c i p a t i o n i n r e t u r n -
to-work: a s s i s t a n c e d e m o n s t r a t e d t h a t she was n o t employable on even a p a r t - t i m e 
b a s i s . As a r e s u l t , we conclu d e t h a t her award s h o u l d be e f f e c t i v e on t h e d a t e 
her r e t u r n - t o - w o r k a s s i s t a n c e was t e r m i n a t e d . A c c o r d i n g l y , we make c l a i m a n t ' s 
award e f f e c t i v e as o f November 7, 1987, t h e d a t e her j o b s e a r c h a s s i s t a n c e 
ended. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2 1 , 1988 i s r e v e r s e d . C l a i m a n t i s 
g r a n t e d permanent t o t a l d i s a b i l i t y as o f November 7, 1987. The SAIF C o r p o r a t i o n 
i s a u t h o r i z e d t o o f f s e t t h e permanent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d p u r s u a n t 
t o t h e R e f e r e e ' s o r d e r a g a i n s t t h e permanent t o t a l d i s a b i l i t y award. C l a i m a n t ' s 
a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r . However, t h e t o t a l o f fees approved by t h e R e f e r e e and 
t h e Board s h a l l n o t exceed $6,000. 

January 18, 1990 C i t e as 42 Van N a t t a 128 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NORMAN F. EVANS, Claimant 
WCB Case No. 86-13011 

ORDER ON REVIEW 
Ch a r l e s D. Maier, Claimant A t t o r n e y 

C l i f f , S n a r s k i s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 
The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i c h a e l Johnson's 

o r d e r t h a t : ( 1 ) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r 
l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g from 5 p e r c e n t (7.5 d e g r e e s ) , as 
awarded by a D e t e r m i n a t i o n Order, t o 10 p e r c e n t (15 d e g r e e s ) ; ( 2 ) i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 15 
p e r c e n t (48 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 40 p e r c e n t (128 
d e g r e e s ) ; and (3) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w t h e i s s u e s a r e e x t e n t o f d i s a b i l i t y , 
s c h e d u l e d and unsched u l e d , and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplement. 
We disavow t h e s t a t e m e n t made by t h e Referee on page 6 o f t h e O p i n i o n and 

Order i n d i c a t i n g t h a t he based t h e p e n a l t y f o r d e l a y i n g c l a i m c l o s u r e i n p a r t on 
t h e i n s u r e r ' s f a i l u r e t o " f o l l o w up w i t h t h e E v a l u a t i o n D i v i s i o n r a t h e r t h a n 
w a i t i n g f o r some response t o i s s u e t h e r e f r o m . " We do n o t b e l i e v e a c a r r i e r has 
a d u t y t o p r o d E v a l u a t i o n ; i f t h e i n s u r e r t i m e l y r e q u e s t s c l o s u r e and t i m e l y 
p r o v i d e s t h e i n f o r m a t i o n necessary f o r c l o s u r e , t h a t i s s u f f i c i e n t . I n t h i s 
case, however, E v a l u a t i o n r e q u e s t e d t h e i n s u r e r t o g e t an ind e p e n d e n t m e d i c a l 
e x a m i n a t i o n (IME) on May 20. The i n s u r e r d i d n o t n o t i f y c l a i m a n t t h a t an 
app o i n t m e n t had been made u n t i l J u l y 14. The appointment was s c h e d u l e d f o r 
August 1 3 t h . T h i s d e l a y i n s c h e d u l i n g t h e IME un r e a s o n a b l y d e l a y e d c l a i m 
c l o s u r e . For t h a t r e a s o n , we a f f i r m . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 23, 1987, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $800, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
GENE J . HUGHES, Claimant 
Own M o t i o n No. 89-0655M 

ORDER POSTPONING ACTION ON OWN MOTION REQUEST 
H o l l i s Ransom, Cla i m a n t A t t o r n e y 

S a i f L e g a l , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f h i s August 19, 1969 i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF i s s u e d a d e n i a l o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n which c l a i m a n t has appealed t o t h e H e a r i n g s D i v i 
s i o n . (WCB Case No. 89-19971). 

I t i s t h e Board's p o l i c y t o postpone a c t i o n r e g a r d i n g own m o t i o n r e 
l i e f u n t i l such t i m e as pending l i t i g a t i o n on r e l a t e d i s s u e s has been r e s o l v e d . 
T h e r e f o r e , we d e l a y a c t i o n on t h i s r e q u e s t f o r own m o t i o n r e l i e f and r e q u e s t 
t h a t t h e Re f e r e e who conducts t h e h e a r i n g i n WCB Case No. 89-19971 s u b m i t a copy 
o f h i s / h e r o r d e r t o t h e Board. A f t e r i s suance o f t h a t o r d e r , t h e p a r t i e s s h o u l d 
a d v i s e t h e Board o f t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d i n g own m o t i o n r e l i e f . 

I T IS SO ORDERED. 

Jan u a r y 18, 1990 : C i t e as 42 Van N a t t a 129 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KURT E. KRAAL, Claimant 
WCB Case No. 88-01075 

ORDER ON REVIEW 
Davi d J. H o l l a n d e r & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Knapp's o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f , an a g g r a v a t i o n c l a i m . Claimant c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r 
t i o n s o f t h e Referee's o r d e r w h i c h : (1) concluded t h a t a D e t e r m i n a t i o n Order 
d i d n o t p r e m a t u r e l y c l o s e t h e c l a i m ; (2) a f f i r m e d t h e D e t e r m i n a t i o n Order award 
o f 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y ; ( 3 ) d e c l i n e d t o 
assess a p e n a l t y f o r an a l l e g e d unreasonable d e n i a l ; (4) d e c l i n e d t o award 
i n t e r i m compensation; and (5) d e c l i n e d t o assess a p e n a l t y f o r f a i l u r e t o pay 
i n t e r i m compensation. 

ISSUES 

The f i r s t i s s u e i s whether t h e D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d t h e 
c l a i m . 

The second i s s u e i s whether c l a i m a n t i s e n t i t l e d t o a g r e a t e r award f o r 
u n s c h e d u l e d permanent d i s a b i l i t y t h a n t h e 10 p e r c e n t awarded by D e t e r m i n a t i o n 
Order. 

The t h i r d i s s u e i s whether c l a i m a n t has s u s t a i n e d a compensable aggrava
t i o n . 

The f o u r t h i s s u e i s whether t h e i n s u r e r ' s d e n i a l o f t h e a g g r a v a t i o n c l a i m 
was u n r e a s o n a b l e . 

The f i f t h i s s u e i s whether c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation. 
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i s s u e i s whether t h e i n s u r e r u n r e a s o n a b l y f a i l e d t o pay i n t e r i m The l a s t 
c o mpensation. 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n : 

C l a i m a n t compensably i n j u r e d h i s back on Februa r y 16, 1987. By August 3, 
1987, c l a i m a n t ' s c o n d i t i o n was n o t r e a s o n a b l y e x p e c t e d t o improve by f u r t h e r 
t r e a t m e n t o r t h e passage o f t i m e . A t t h a t t i m e c l a i m a n t had m i n i m a l permanent 
i m p a i r m e n t f r o m t h e compensable i n j u r y . 

D u r i n g 1987 c l a i m a n t moved t o C a l i f o r n i a where he worked f o r about t h r e e 
weeks. C l a i m a n t s u s t a i n e d no i n j u r y w h i l e w o r k i n g f o r t h e C a l i f o r n i a e mployer. 
C l a i m a n t d e v e l o p e d i n c r e a s e d symptoms which caused him t o be t o t a l l y u n a b l e t o 
work f o r o v e r 14 days. C l a i m a n t ' s compensable i n j u r y was a m a t e r i a l cause o f 
t h e symptomatic w o r s e n i n g . 

CONCLUSIONS AND OPINION 

We adopt t h e Referee's o p i n i o n on a l l i s s u e s e x c e p t t h e a g g r a v a t i o n i s s u e . 

The i n s u r e r argues t h a t because c l a i m a n t ' s i n c r e a s e d symptoms d e v e l o p e d 
w h i l e c l a i m a n t was w o r k i n g i n C a l i f o r n i a and because c l a i m a n t d i d n o t f i l e a 
w o r k e r s ' compensation c l a i m i n C a l i f o r n i a , t h a t i t i s n o t r e s p o n s i b l e f o r an 
a g g r a v a t i o n o f c l a i m a n t ' s back c o n d i t i o n . I t r e l i e s on Olson v. EBI Companies, 
78 Or App 261 ( 1 9 8 5 ) . I n Olson, t h e Court o f Appeals h e l d t h a t where a 
c l a i m a n t s u s t a i n s a d i s c r e t e i n j u r y w i t h an o u t - o f - s t a t e employer and does n o t 
f i l e a w o r k e r s ' compensation c l a i m w i t h t h e o u t - o f - s t a t e employer, t h e n t h e 
Oregon employer i s r e l i e v e d o f r e s p o n s i b i l i t y i f t h e o u t - o f - s t a t e i n j u r y i n d e 
p e n d e n t l y c o n t r i b u t e d t o a wo r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . I d a t 
264. I n t h i s case, t h e r e was no d i s c r e t e e v e n t . 

We need n o t d e c i d e whether Olson extends t o t h e s i t u a t i o n where an Oregon 
i n j u r y i s f o l l o w e d by a p e r i o d o f work exposure w i t h an o u t - o f - s t a t e employer 
because we c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d a compensable a g g r a v a t i o n o f h i s 
compensable c o n d i t i o n and t h a t t h e i n s u r e r has f a i l e d t o p r o v e t h a t t h e 
C a l i f o r n i a employment i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . Thus, whether we a p p l y t h e s t a n d a r d e n u n c i a t e d i n O l s o n 
o r t h e m a t e r i a l cause s t a n d a r d adopted i n G r able v. Weverhaueser, 291 Or 387 
( 1 9 8 1 ) , t h e i n s u r e r remains l i a b l e . 

For e v e r y c l a i m o f a g g r a v a t i o n o f an unscheduled c o n d i t i o n , t h e c l a i m a n t 
must show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t 
d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . I n t h o s e cases i n w h i c h t h e l a s t award o r 
arrangement o f compensation a n t i c i p a t e d f u t u r e p e r i o d s o f i n c r e a s e d symptoms o r 
e x a c e r b a t i o n o f t h e p h y s i c a l c o n d i t i o n accompanied by a d i m i n i s h e d e a r n i n g 
c a p a c i t y , c l a i m a n t must a l s o prove t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d 
l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d o r t h a t h i s e a r n i n g c a p a c i t y 
was d i m i n i s h e d t o t h e e x t e n t o f t o t a l d i s a b i l i t y and r e s u l t e d i n 14 c o n s e c u t i v e 
days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Edward D. Lucas, 41 Van 
N a t t a 2272 ( 1 9 8 9 ) . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t : (1) c l a i m a n t s u s t a i n e d a 
symptomatic e x a c e r b a t i o n ; (2) c l a i m a n t ' s compensable i n j u r y i s a m a t e r i a l cause 
o f h i s i n c r e a s e d symptoms; and (3) as a r e s u l t o f t h e i n c r e a s e d symptoms, 
c l a i m a n t became t o t a l l y d i s a b l e d f o r more t h a n 14 days. Thus, w h e t h e r o r n o t 
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t h e 10 p e r c e n t unscheduled d i s a b i l i t y award c o n t e m p l a t e d p e r i o d i c e x a c e r b a t i o n s , 
C l a i m a n t has e s t a b l i s h e d an a g g r a v a t i o n c l a i m under Lucas. 

. F u r t h e r m o r e , as p r e v i o u s l y n o t e d , t h e r e i s no e v i d e n c e t h a t t h e C a l i f o r n i a 
employment i n d e p e n d e n t l y c o n t r i b u t e d t o a wo r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g 
compensable c o n d i t i o n . 

ORDER 

The Referee's o r d e r , d a t e d August 16, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $400, t o be p a i d by t h e i n s u r e r . The 
Board approves a c l i e n t - p a i d f e e , n o t t o exceed $1,557. 

J a n u a r y 18, 1990 C i t e as 42 Van N a t t a 131 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES R. L I E S , Claimant 
WCB Case No. 86-10833 

ORDER ON REVIEW 
P h i l l i p H. Garrow, Claimant A t t o r n e y 

R i c h a r d Barber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
N i c h o l s ' o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m 
f o r s c l e r o t h e r a p y ( p r o l o t h e r a p y ) . The i s s u e i s c o m p e n s a b i l i t y o f m e d i c a l 
s e r v i c e s . 

We a f f i r m and adopt t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r d e a l i n g 
w i t h t h e c o m p e n s a b i l i t y o f de n i e d m e d i c a l s e r v i c e s , w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . The Referee r e c i t e d t h e t e s t i m o n y o f s e v e r a l w i t n e s s e s . W i t h t h e 
e x c e p t i o n o f c l a i m a n t , we e x p r e s s l y f i n d t h o s e w i t n e s s e s t o have been c r e d i b l e 
and f i n d t h e i r t e s t i m o n y t o have been f a c t . 

SAIF argues t h a t p r o l o t h e r a p y i s n o t approved and t a u g h t by 
a c c r e d i t e d i n s t i t u t i o n s o f m e d i c a l t r a i n i n g and t h a t i t i s , t h e r e f o r e , n o t 
compensable. See fo r m e r OAR 436-10-040(9). However, b e g i n n i n g e f f e c t i v e 
J a n u a r y 1, 1986, f o r m e r OAR 436-10-040 r e c o g n i z e d t h e c o m p e n s a b i l i t y o f 
p r o l o t h e r a p y . S u b s e c t i o n s (11) and (13) p r o v i d e d : 

" ( 1 1 ) P r o l o t h e r a p y i s n o t r e i m b u r s a b l e w i t h o u t p r i o r 
a u t h o r i z a t i o n by i n s u r e r . 
* * * * 
"(13 ) A w r i t t e n r e q u e s t f o r a u t h o r i z a t i o n f o r 
p r o l o t h e r a p y o r thermography s h a l l be answered w i t h i n 
14 w o r k i n g days o f r e c e i p t by i n s u r e r o r a p p r o v a l w i l l 
be assumed." 

Former OAR 436-10-040(11) & (13) remain e s s e n t i a l l y unchanged i n 
t h e i r c u r r e n t v e r s i o n s . (See c u r r e n t OAR 436-10-040(9) & ( 1 1 ) ) . 

I t i s c l e a r from t h e s p e c i f i c p r o v i s i o n s o f OAR 436-10-040 t h a t 
p r o l o t h e r a p y may be foun d compensable. I n t h i s case t h e R e f e r e e f o u n d such 
t r e a t m e n t t o be r e a s o n a b l e and necessary. We agree. We do n o t t h e r e f o r e , 
a d dress t h e e f f e c t , under OAR 436-10-040(13), o f SAIF's d e l a y i n d e n y i n g t h e 
c l a i m f o r p r o l o t h e r a p y — which i t r e c e i v e d June 9, 1986 — u n t i l August 4, 
1986. 
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C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r -
p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . Such a f e e i s d e f i n e d 
as an "assessed f e e . " See OAR 438-15-005(2). However, we cannot award an 
assessed f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
438-15-0 1 0 ( 5 ) . Because no sta t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an 
assessed f e e s h a l l n o t be awarded. See OAR 438-15-010(5). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2, 1987 i s a f f i r m e d . 

J a n u a r y 18, 1990 C i t e as 42 Van N a t t a 132 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NORRIS C. MONTEITH, Claimant 

Own M o t i o n No. 89-0619M 
OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l , C l aimant A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our December 19, 1989 Own M o t i o n Or
der t h a t d e n i e d t e m p o r a r y d i s a b i l i t y b e n e f i t s on t h e ground t h a t he has w i t h 
drawn f r o m t h e work f o r c e . S u b m i t t i n g a d d i t i o n a l m a t e r i a l s t h a t p r e v i o u s l y were 
n o t i n t h e r e c o r d , c l a i m a n t contends t h a t he has n o t w i t h d r a w n f r o m t h e work 
f o r c e . 

New e v i d e n c e s u b m i t t e d w i t h a r e q u e s t f o r r e c o n s i d e r a t i o n w i l l be c o n s i d 
e r e d o n l y i f t h e Board f i n d s t h a t : (1) t h e r e c o r d , w i t h o u t t h e a d d i t i o n a l e v i 
dence, has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d ; 
and (2) t h e a d d i t i o n a l e v i d e n c e was u n o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o 
t h i s s u b m i s s i o n . OAR 428-12-065(3). The new evidenc e c o n s i s t s o f a h a n d w r i t t e n 
l i s t f r o m c l a i m a n t i n d i c a t i n g what work he has a p p l i e d f o r and c o p i e s o f i n 
v o i c e s d o cumenting f i v e days work between August 23 and September 29, 1989. A f 
t e r r e v i e w i n g t h e new e v i d e n c e , we do n o t f i n d t h a t t h e a d d i t i o n a l e v i d e n c e sub
m i t t e d by c l a i m a n t was p r e v i o u s l y u n o b t a i n a b l e w i t h due d i l i g e n c e . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . The 
p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l r u n f r o m t h e d a t e o f o u r 
December 19, 1989 o r d e r . 

January 18, 1990 C i t e as 42 Van N a t t a 132 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ELVA M. PIERCE, Claimant 
WCB Case No. 88-03058 

ORDER ON REVIEW 
Ch a r l e s Maier, Claimant A t t o r n e y 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howe l l and Speer. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w , and 
c l a i m a n t c r o s s - r e q u e s t s r e v i e w , o f Referee M i c h a e l Johnson's o r d e r t h a t : ( 1 ) 
d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; (2) i n c r e a s e d c l a i m a n t ' s unsched
u l e d permanent d i s a b i l i t y award f o r a neck and l e f t s h o u l d e r i n j u r y f r o m 20 p e r 
c e n t (64 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 60 p e r c e n t (192 de
g r e e s ) ; ( 3 ) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r l o s s 
o f use o r f u n c t i o n o f t h e l e f t hand from 5 p e r c e n t (7.5 d e g r e e s ) , as awarded by 
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a D e t e r m i n a t i o n Order, t o 30 p e r c e n t (45 d e g r e e s ) ; and (4) awarded c l a i m a n t ' s 
a t t o r n e y a f e e p a y a b l e o u t o f compensation i n an amount n o t t o exceed $2,000. 
We r e v e r s e t h e Referee's unscheduled and scheduled permanent d i s a b i l i t y awards. 

ISSUES 

1. Whether c l a i m a n t i s permanently t o t a l l y d i s a b l e d . 

2. I f n o t , t h e e x t e n t o f c l a i m a n t ' s s c h e d u l e d and uns c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . 

3. Whether c l a i m a n t ' s a t t o r n e y i s l i m i t e d t o t h e maximum a t t o r n e y 
f e e p r o v i d e d f o r i n h i s f e e agreement w i t h c l a i m a n t ; o r i n s t e a d w h e t h e r he may 
r e c o v e r a f e e up t o t h e maximum p r o v i d e d i n t h e c u r r e n t a d m i n i s t r a t i v e r u l e s . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d her l e f t s h o u l d e r and upper s p i n e on 
December 10, 1981, w h i l e a s s i s t i n g a p a t i e n t f r o m a w h e e l c h a i r i n t o t h e 
p a t i e n t ' s a u t o m o b i l e . The SAIF C o r p o r a t i o n accepted t h e c l a i m . 

C l a i m a n t s u b s e q u e n t l y underwent a C5-6 d i s k e c t o m y and f u s i o n . 
C l a i m a n t had a good r e c o v e r y from s u r g e r y , b u t s t i l l had p a i n , t i n g l i n g , and 
numbness i n h e r thumb and f i n g e r s , muscle spasms i n her s h o u l d e r and headaches. 

On October 1, 1984, L i b e r t y Northwest assumed t h e employer's 
Workers' Compensation coverage. 

An A p r i l 29, 1985 D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t 20 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and 5 p e r c e n t s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y f o r l o s s o f t h e l e f t hand. 

C l a i m a n t r e t u r n e d t o l i g h t work i n t h e f a l l o f 1984. The l i g h t work 
l a s t e d o n l y a few weeks and t h e n no work was a v a i l a b l e u n t i l March 1985, a t 
w h i c h t i m e c l a i m a n t r e t u r n e d t o f u l l - t i m e employment as a n u r s e ' s a i d e on t h e 
m e d i c a l f l o o r . T h i s employment r e q u i r e d t h a t c l a i m a n t engage i n heavy l i f t i n g . 
D u r i n g t h e f o l l o w i n g y e a r , c l a i m a n t missed work on a number o f o c c a s i o n s . How
e v e r , she missed o n l y one day o f work due t o her i n j u r y - r e l a t e d c o n d i t i o n . 

C l a i m a n t v o l u n t a r i l y r e s i g n e d her p o s i t i o n by l e t t e r d a t e d A p r i l 14, 
1986. Her l e t t e r o f r e s i g n a t i o n i n d i c a t e d t h a t she c o u l d n o t work t h e n i g h t 
s h i f t , t h a t she was un a b l e t o s l e e p w e l l d u r i n g t h e day, and t h a t she had 
p e r s o n a l and f a m i l y problems. 

C l a i m a n t was 56 ye a r s o f age a t h e a r i n g . She d i d n o t g r a d u a t e f r o m 
h i g h s c h o o l , however she o b t a i n e d a GED. She has r e c e i v e d t r a i n i n g as a nurse's 
a i d e and an LPN. Her work h i s t o r y has i n c l u d e d o n l y work as a n u r s e ' s a i d e , 
e x c e p t f o r a s h o r t s t i n t when she "m o o n - l i g h t e d " as a d r e s s shop c l e r k . 

P r o c e d u r a l H i s t o r y 

I n 1986, c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h SAIF and a "new 
i n j u r y " c l a i m w i t h L i b e r t y N o rthwest. Both c l a i m s were d e n i e d on r e s p o n s i b i l i t y 
grounds a l o n e . C l a i m a n t r e q u e s t e d a h e a r i n g on t h e d e n i a l s . An o r d e r p u r s u a n t 
t o ORS 656.307 s u b s e q u e n t l y i s s u e d , d e s i g n a t i n g SAIF as t h e p a y i n g a g e n t . F o l 
l o w i n g h e a r i n g on t h e i s s u e o f r e s p o n s i b i l i t y , Referee M i c h a e l Johnson f o u n d 
t h a t L i b e r t y N o r t h w e s t was r e s p o n s i b l e f o r c l a i m a n t ' s t h e n - c u r r e n t c e r v i c a l and 
s h o u l d e r c o n d i t i o n s . L i b e r t y Northwest r e q u e s t e d Board r e v i e w o f t h e Referee's 
o r d e r . 
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A D e t e r m i n a t i o n Order i s s u e d on June 10, 1987 w h i c h r e c l o s e d t h e 
c l a i m w i t h an award o f a d d i t i o n a l t e mporary d i s a b i l i t y b e n e f i t s b u t no a d d i 
t i o n a l permanent d i s a b i l i t y beyond t h a t awarded by t h e A p r i l 29, 1985 D e t e r m i n a 
t i o n Order. C l a i m a n t r e q u e s t e d a h e a r i n g , a l l e g i n g e n t i t l e m e n t t o a d d i t i o n a l 
permanent d i s a b i l i t y b e n e f i t s , i n c l u d i n g b e n e f i t s f o r permanent t o t a l d i s a b i l 
i t y . By N o t i c e o f H e a r i n g , b o t h L i b e r t y Northwest and SAIF were n o t i f i e d o f t h e 
da t e o f h e a r i n g . 

A h e a r i n g on t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y was h e l d 
on December 14, 1987, b e f o r e Referee M i c h a e l Johnson. L i b e r t y N o r t h w e s t , w h i c h 
had p r e v i o u s l y been fou n d r e s p o n s i b l e by t h e Referee, appeared a t t h e h e a r i n g . 
SAIF d i d n o t appear. By o r d e r d a t e d March 9, 1988, as r e p u b l i s h e d and amended 
on A p r i l 22, 1988, R eferee Johnson i n c r e a s e d c l a i m a n t ' s s c h e d u l e d and unsched
u l e d permanent d i s a b i l i t y awards. L i b e r t y Northwest and c l a i m a n t b o t h r e q u e s t e d 
Board r e v i e w o f t h e Referee's o r d e r . 

S u b s e q u e n t l y , on November 3, 1989, t h e Board i s s u e d an Order on 
Review w h i c h r e v e r s e d t h e Referee's p r i o r r e s p o n s i b i l i t y f i n d i n g . The Board 
h e l d t h a t SAIF, r a t h e r t h a n L i b e r t y N orthwest, was t h e r e s p o n s i b l e i n s u r e r . 
E l v a M. P i e r c e , 41 Van N a t t a 1975 (19 8 9 ) . 

CONCLUSIONS OF LAW AND OPINION 

Permanent D i s a b i l i t y 

We adopt t h e Referee's O p i n i o n w i t h r e g a r d t o t h e i s s u e o f permanent 
t o t a l d i s a b i l i t y . However, we r e v e r s e t h e Referee's award o f a d d i t i o n a l 
permanent p a r t i a l d i s a b i l i t y f o r t h e f o l l o w i n g reasons. 

The R e f e r e e concl u d e d t h a t c l a i m a n t has i n j u r y - r e l a t e d i m p a i r m e n t o f 
t h e l e f t arm i n t h e m i l d range and neck and s h o u l d e r i m p a i r m e n t i n t h e m i l d l y 
moderate r a n g e . The Referee based t h e s e c o n c l u s i o n s p r i m a r i l y upon c l a i m a n t ' s 
s t a t e m e n t s r e g a r d i n g t h e n a t u r e and s e v e r i t y o f her symptoms. On r e v i e w , 
L i b e r t y N o r t h w e s t argues t h a t c l a i m a n t ' s s u b j e c t i v e symptom c o m p l a i n t s a r e 
u n r e l i a b l e and e x a g g e r a t e d . Consequently, i t argues, c l a i m a n t has f a i l e d t o 
e s t a b l i s h e n t i t l e m e n t t o d i s a b i l i t y beyond t h a t awarded by t h e p r i o r D e t e r m i n a 
t i o n O r d e r s . 

I n t h i s r e g a r d , Dr. Shaw, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , o p i n e d t h a t 
c l a i m a n t " e x a g g e r a t e s " h er symptoms " q u i t e a b i t " , a l t h o u g h he a l s o added t h a t 
he d i d n o t have t h e i m p r e s s i o n t h a t c l a i m a n t was m a l i n g e r i n g o r l y i n g a b out h e r 
symptoms. He based t h i s s t a t e m e n t r e g a r d i n g " e x a g g e r a t i o n " upon a l a c k o f 
o b j e c t i v e e v i d e n c e t o s u p p o r t h er c o m p l a i n t s . S i m i l a r l y , Dr. Moore, an i n d e p e n 
d e n t m e d i c a l examiner, s t a t e d t h a t " p s y c h o l o g i c a l f a c t o r s account f o r v i r t u a l l y 
a l l o f h e r f u n c t i o n a l l i m i t a t i o n s . " 

C l a i m a n t contends t h a t t h e p s y c h o l o g i c a l component o f h e r c l a i m i s 
p r o p e r l y t a k e n i n t o c o n s i d e r a t i o n i n r a t i n g t h e e x t e n t o f h e r permanent d i s a b i l 
i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . L i b e r t y Noryhwest d i s a g r e e s , a r g u i n g 
t h a t c l a i m a n t has f a i l e d t o c a u s a l l y l i n k her p s y c h o l o g i c a l problems t o h e r 
compensable i n j u r y . 

The f a c t t h a t c l a i m a n t ' s symptoms a r e l a r g e l y f u n c t i o n a l r a t h e r t h a n 
o r g a n i c does n o t mean t h a t t h e y a r e per se n o t compensable. See B a r r e t t v. 
Coast Range Plywood, 294 Or 641 (19 8 3 ) . Rather, d i s a b i l i t y caused by a 
f u n c t i o n a l element r e s u l t i n g from a compensable i n j u r y i s no l e s s compensable 
t h a n d i s a b i l i t y r e s u l t i n g f r o m p a t h o l o g i c a l causes. Mesa v. B a r k e r 
M a n u f a c t u r i n g , 66 Or App 161 (1983) (emphasis added). 
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I n t h i s r e g a r d , t h e o n l y o p i n i o n f r o m a p s y c h o l o g i c a l e x p e r t came 
f r o m Dr. Da v i e s , a c l i n i c a l p s y c h o l o g i s t , who o p i n e d t h a t c l a i m a n t ' s p s y c h o l o g i 
c a l problems a r e p r i m a r i l y due t o her "premorb i d " c h a r a c t e r and were n o t caused 
by h e r i n j u r y . The q u e s t i o n whether t h e p s y c h o l o g i c a l a s p e c t s o f h e r c l a i m a r e 
c a u s a l l y r e l a t e d t o t h e compensable i n j u r y i s a complex m e d i c a l q u e s t i o n . 
T h e r e f o r e , c l a i m a n t must have some m e d i c a l o p i n i o n l i n k i n g h er p s y c h o l o g i c a l 
problems ( w h i c h t h e eviden c e e s t a b l i s h e s caused her f u n c t i o n a l d i s a b i l i t y ) t o 
t h e compensable i n j u r y . U r i s v. Compensation Department, 247 Or 420, 424 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . Such e v i d e n c e i s 
l a c k i n g h e r e . Consequently, c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e 
" f u n c t i o n a l " a s p e c t s o f her c l a i m a r e compensable. 

The Referee awarded i n c r e a s e d permanent d i s a b i l i t y . The Referee 
reasoned t h a t c l a i m a n t was a "competent w i t n e s s " as t o t h e l e v e l o f her i m p a i r e d 
p h y s i c a l a b i l i t y . However, we have concluded t h a t c l a i m a n t e x a g g e r a t e s her 
symptoms f o r reasons u n r e l a t e d t o her compensable i n j u r y . G iven t h e f a c t t h a t 
c l a i m a n t e x a g g e r a t e s her symptoms as t h e r e s u l t o f noncompensable p s y c h o l o g i c a l 
f a c t o r s , and c o n s i d e r i n g t h e o t h e r evidence i n t h e r e c o r d , we c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o a d d i t i o n a l permanent d i s a b i l i t y 
beyond t h a t awarded by t h e p r i o r D e t e r m i n a t i o n Orders. 

A t t o r n e y Fees 

Our d e c i s i o n w i t h r e g a r d t o t h e e x t e n t o f c l a i m a n t ' s permanent d i s 
a b i l i t y r e n d e r s t h e a t t o r n e y f e e i s s u e moot. 

ORDER 

The Referee's o r d e r d a t e d March 9, 1988, as amended and r e p u b l i s h e d 
A p r i l 22, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e 
Re f e r e e ' s o r d e r t h a t d e c l i n e d t o award permanent t o t a l d i s a b i l i t y i s a f f i r m e d . 
That p o r t i o n o f t h e Referee's o r d e r t h a t i n c r e a s e d c l a i m a n t ' s s c h e d u l e d and 
uns c h e d u l e d permanent d i s a b i l i t y awards i s r e v e r s e d . The p r i o r D e t e r m i n a t i o n 
O r d e r s a r e r e i n s t a t e d and a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , n o t 
t o exceed $2,377.50. 

Ja n u a r y 18, 1990 C i t e as 42 Van N a t t a 135 (1990) 

I n t h e M a t t e r o f t h e Compensation 
DONALD E. SIMPSON, Claimant 

Own M o t i o n No. 89-0616M 
OWN MOTION ORDER ON RECONSIDERATION 
Emmons, e t a l , C laimant A t t o r n e y s 
EBI Companies, I n s u r a n c e C a r r i e r 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's December 19, 
1989 Own M o t i o n Order t h a t d i d n o t address t h e i s s u e o f r e c o v e r y o f an ov e r p a y 
ment f r o m any and a l l f u t u r e compensation t h a t may be awarded on c l a i m a n t c l a i m . 

An o f f s e t o f o v e r p a i d t emporary d i s a b i l i t y b e n e f i t s i s a p p r o p r i a t e 
o n l y a g a i n s t awards o f permanent d i s a b i l i t y b e n e f i t s , b u t n o t a g a i n s t awards o f 
t e m p o r a r y d i s a b i l i t y compensation. See Buddy T i l l m a n , 41 Van N a t t a 239 ( 1 9 8 9 ) . 
S i n c e t h e r e i s no a u t h o r i t y which would a l l o w t h e Board t o g r a n t c l a i m a n t an i n 
c r e a s e d award f o r permanent d i s a b i l i t y . O r v i l l e D. Shipman, 40 Van N a t t a 537 
( 1 9 8 8 ) . We deny t h e i n s u r e r ' s r e q u e s t f o r an o f f s e t a u t h o r i z a t i o n . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
KENNETH J . THUNDERBIRD, Claimant 

WCB Case No. 88-00428 
ORDER ON REVIEW 

Parker & Bush, Cl a i m a n t A t t o r n e y s 
Edward C. Olson, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee S c h u l t z ' s o r d e r 
w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o be r e i m b u r s e d f o r m i l e a g e t o 
h i s p h y s i c i a n ' s o f f i c e ; and (2) d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y 
f e e f o r a l l e g e d u n r e a s o n a b l e f a i l u r e t o re i m b u r s e c l a i m a n t f o r t h e aforemen
t i o n e d m i l e a g e . I n h i s b r i e f , c l a i m a n t f u r t h e r contends t h a t he i s e n t i t l e d t o 
a new h e a r i n g on t h e b a s i s t h a t t h e i n s u r e r a t t a c h e d a p r i o r s t a t e m e n t by 
c l a i m a n t t o i t s w r i t t e n c l o s i n g argument t h a t was n o t p r e v i o u s l y s u b m i t t e d t o 
t h e R e f e r e e . We t r e a t such a r e q u e s t as a r e q u e s t f o r remand. See Judy A. 
B r i t t o n , 37 Van N a t t a 1262 ( 1 9 8 5 ) . On r e v i e w , t h e i s s u e s a r e m i l e a g e r e i m b u r s e 
ment, p e n a l t i e s and a t t o r n e y f e e s , and remand. 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. 

We may remand t o t h e t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656.295(5) . 

C l a i m a n t contends t h a t t h e Referee i m p r o p e r l y c o n s i d e r e d h i s p r i o r s t a t e 
ment t h a t was s u b m i t t e d w i t h t h e i n s u r e r ' s c l o s i n g argument. We d i s a g r e e . 
N o t h i n g i n t h e t h e Referee's o r d e r suggests t h a t he a d m i t t e d o r c o n s i d e r e d t h e 
s u b m i s s i o n , n or i s i t l i s t e d as an e x h i b i t . Under t h e s e c i r c u m s t a n c e s , we con
c l u d e t h a t remand i s n o t w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 26, 1988, i s a f f i r m e d . 

J a nuary 18, 1990 C i t e as 42 Van N a t t a 136 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DARRELL R. ZWICKER, Claimant 

WCB Case No. 86-01392 
ORDER ON REVIEW 

Karen M. Werner, Cl a i m a n t A t t o r n e y 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee McCullough's o r d e r t h a t : ( 1 ) a f f i r m e d 
a D e t e r m i n a t i o n Order t h a t awarded 10 p e r c e n t (32 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r a r i g h t s h o u l d e r i n j u r y ; and (2) g r a n t e d t h e s e l f - i n s u r e d 
e m ployer's r e q u e s t t o o f f s e t o v e r p a i d temporary d i s a b i l i t y a g a i n s t f u t u r e perma
nent d i s a b i l i t y awards. On r e v i e w , t h e i s s u e s a r e e x t e n t o f un s c h e d u l e d perma
nent d i s a b i l i t y and o f f s e t . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 
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I n h i s b r i e f , c l a i m a n t r a i s e s f o r t h e f i r s t t i m e t h e q u e s t i o n o f t h e d a t e 
he became m e d i c a l l y s t a t i o n a r y . Such i s s u e s must be r a i s e d a t h e a r i n g o r t h e y 
w i l l be c o n s i d e r e d w a i v e d . See Mavis v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) ; Gunther H 
J a c o b i , 41 Van N a t t a 1031 (19 8 9 ) . T h e r e f o r e , we w i l l n o t c o n s i d e r t h i s i s s u e 
on r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 2, 1988, i s a f f i r m e d . The Board approves 
a c l i e n t - p a i d f e e , p a y a b l e by t h e s e l f - i n s u r e d employer t o i t s c o u n s e l , n o t t o 
exceed $400. 

J a n u a r y 19, 1990 C i t e as 42 Van N a t t a 137 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBIN A. ARNOLD, Claimant 
WCB Case No. 88-11286 

ORDER ON REVIEW 
Bl a c k , e t a l , C laimant A t t o r n e y s 

S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m . On r e v i e w t h e i s s u e i s whether 
c l a i m a n t ' s i n j u r y o c c u r r e d w i t h i n t h e course and scope o f h e r employment. We 
r e v e r s e . 

FINDINGS OF FACT 

On June 9, 1988 a f t e r c l a i m a n t ' s s h i f t ended, she h i t c h e d a r i d e t o her 
c a r on a company owned h y s t e r . The employer has a r u l e p r o h i b i t i n g passengers 
on h y s t e r s . C l a i m a n t was aware o f t h e r u l e a g a i n s t passengers. 

C l a i m a n t f e l l o f f t h e h y s t e r o n t o t h e b l a c k t o p o f t h e employer's p a r k i n g 
l o t and f r a c t u r e d her s k u l l . 

CONCLUSIONS OF LAW AND OPINION 

To be compensable, an i n j u r y must a r i s e o u t o f and i n t h e c o u r s e o f em
pl o y m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . " I f t h e i n j u r y has s u f f i c i e n t work r e l a t i o n s h i p , 
t h e n i t a r i s e s o u t o f and i n t h e c o urse o f employment...." RogerB V. SAIF, 289 
Or 633,643 ( 1 9 8 0 ) . An on-premises i n j u r y has s u f f i c i e n t work r e l a t i o n s h i p i f i t 
o c c u r s w h i l e t h e employe i s l e a v i n g work, u n l e s s t h e employe engaged i n conduct 
n o t e x p r e s s l y o r i m p l i e d l y a l l o w e d by t h e employer. C l a r k v. U.S. Plywood, 288 
Or 255 ( 1 9 8 0 ) ; A g r i p a c v. Zimmerman, 97 Or App 512 ( 1 9 8 9 ) . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s r i d i n g t h e h y s t e r was conduct 
i m p l i e d l y a l l o w e d by t h e employer. T h e r e f o r e , he co n c l u d e d t h a t c l a i m a n t ' s con
d u c t was w i t h i n t h e course o f employment. We d i s a g r e e . 

I n t h i s case, t h e r e was an employment r u l e t h a t c l a i m a n t was aware o f , 
w h i c h e x p r e s s l y d i s a l l o w e d c l a i m a n t ' s conduct. The Referee f o u n d , however t h a t 
t h e e m ployer, by i t s conduct, acquiesced i n t h e non-enforcement o f t h e r u l e , 
t h u s i m p l i e d l y n e g a t i n g i t . We conclude t h a t t h e employer d i d n o t so a c q u i e s c e . 

I n f i n d i n g t h a t t h e employer had acquiesced i n e n f o r c i n g i t ' s r u l e , t h e 
Ref e r e e appeared t o r e l y upon c l a i m a n t ' s s t a t e m e n t t h a t she saw o t h e r persons 
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v i o l a t i n g t h e r u l e . The r e c o r d c o n t a i n s no eviden c e t h a t t h e employer was aware 
o f t h e s e i n s t a n c e s , n o r t h a t i t would have l e t them go unpun i s h e d i f i t had been 
aware o f them. The e v i d e n c e e s t a b l i s h e s t h a t f o u r h y s t e r d r i v e r s d i d n o t a l l o w 
p assengers. F u r t h e r , t h e employer d i s c i p l i n e d t h e h y s t e r d r i v e r i n v o l v e d i n 
t h i s i n c i d e n t f o r v i o l a t i n g t h e work r u l e . 

We c o n c l u d e f r o m t h e s e f a c t s t h a t c l a i m a n t has f a i l e d t o p r o v e by a 
preponderance o f t h e e v i d e n c e t h a t t h e employer a c q u i e s c e d i n non-enforcement o f 
t h e r u l e a g a i n s t employees r i d i n g on h y s t e r s . 

C l a i m a n t ' s conduct o f r i d i n g t h e h y s t e r , i n v i o l a t i o n o f an e x p r e s s and 
known work r u l e , was n o t w i t h i n t h e course and scope o f her employment. The 
i n j u r y i s , t h e r e f o r e , n o t compensable. Zimmerman, supra. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d September 30, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . 

J a n u a r y 19, 1990 C i t e as 42 Van N a t t a 138 (1990) 

I n t h e M a t t e r o f t h e Compensation 
IOLA CARR, Claimant 

Own M o t i o n No. 89-0730M 
OWN MOTION ORDER 

Pe t e r O. Hansen, Claimant A t t o r n e y 
Fireman's Fund, I n s u r a n c e C a r r i e r 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f her A p r i l 10, 1977 i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g grava
t i o n r i g h t s have e x p i r e d . The i n s u r e r has accepted r e s p o n s i b i l i t y f o r t h e 
c l a i m a n t ' s c o n d i t i o n . However, i t opposes r e o p e n i n g o f her c l a i m f o r payment o f 
te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , c o n t e n d i n g t h a t c l a i m a n t has removed h e r 
s e l f f r o m t h e work f o r c e . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y compensa
t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

F o l l o w i n g our r e v i e w o f t h i s r e c o r d , we a r e persuaded t h a t 
c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g s u r g e r y . I n a d d i t i o n , 
c l a i m a n t s u b m i t t e d an a f f i d a v i t t h a t she l o o k e d f o r work i n 1987 and 1988 and 
worked f r o m November 1, 1988 t h r o u g h November 19, 1989. A c c o r d i n g l y , c l a i m a n t ' s 
c l a i m i s reopened w i t h t e m p o r a r y d i s a b i l i t y b e n e f i t s t o commence November 1 1 , 
1989, t h e d a t e she was h o s p i t a l i z e d f o r s u r g e r y . The i n s u r e r s h a l l c o n t i n u e 
p a y i n g t e m p o r a r y d i s a b i l i t y compensation u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y 
and t h e c l a i m i s c l o s e d , o r c l a i m a n t r e t u r n s t o r e g u l a r work a t t h e r e g u l a r 
wage, w h i c h e v e r i s e a r l i e r . F i n a l l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a 
r e a s o n a b l e a t t o r n e y f e e , p a y a b l e o u t o f t h e i n c r e a s e d compensation awarded by 
t h i s o r d e r . However, we cannot approve a f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a 
r e t a i n e r agreement. See OAR 438-15-010(1). Because no r e t a i n e r agreement has 
been r e c e i v e d t o d a t e , an a t t o r n e y f e e s h a l l n o t be approved. Reimbursement 
f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 
656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d 
by t h e i n s u r e r under OAR 438-12-055. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD C. EARL, Claimant 
WCB Case No. 87-19461 
ORDER OF ABATEMENT 

Pe t e r O. Hansen, Claimant A t t o r n e y 
K e v i n L. Mannix, Defense A t t o r n e y 

The i n s u r e r has r e q u e s t e d r e c o n s i d e r a t i o n o f our January 4, 1990, Order on 
Review (Remanding) t h a t remanded t h i s case t o t h e Referee f o r c l a r i f i c a t i o n o f 
whe t h e r he c o r r e c t l y u n d e r s t o o d t h a t t h e December, 1987, d e n i a l , r a t h e r t h a n t h e 
June, 1987 d e n i a l , was a t i s s u e . S p e c i f i c a l l y , t h e i n s u r e r argues t h a t " i t i s 
c l e a r f r o m t h e h e a r i n g t r a n s c r i p t " t h a t t h e d e n i a l a t i s s u e was t h e December, 
1987, d e n i a l . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , o u r p r i o r o r d e r 
i s a b a t e d and w i t h d r a w n . The employer i s r e q u e s t e d t o f i l e a response t o t h e 
m o t i o n w i t h i n t e n days f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , we s h a l l t a k e 
t h i s m a t t e r under advisement. 

I T IS SO ORDERED. 

Janu a r y 19. 1990 C i t e as 42 Van N a t t a 139 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSAN L. EASTBURN, Claimant 

WCB Case No. 87-0497M 
OWN MOTION ORDER 

P o z z i , e t a l , C l aimant A t t o r n e y s 
Meyers and R a d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t e d t h a t t h e Board e x e r c i s e i t s Own M o t i o n a u t h o r i t y and 
reopen her 1979 c l a i m f o r an a l l e g e d w o r s e n i n g o f her back c o n d i t i o n . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . On September 13, 1987, we r e f e r r e d 
c l a i m a n t ' s r e q u e s t t o t h e Hearings D i v i s i o n f o r c o n s o l i d a t i o n w i t h WCB Case Nos. 
87-05518 and 85-05401. The Referee was i n s t r u c t e d t o i s s u e a recommendation t o 
t h e Board c o n c e r n i n g t h e r e q u e s t f o r Own M o t i o n r e l i e f . On May 3, 1988, t h e 
Refe r e e f o u n d t h a t c l a i m a n t ' s c u r r e n t back c o n d i t i o n was compensably r e l a t e d t o 
t h e 1979 i n j u r y . I n a d d i t i o n , t h e Referee recommended t h a t c l a i m a n t ' s c l a i m be 
reopened as an a g g r a v a t i o n . 

T h i s d a t e , we have a f f i r m e d t h e Referee's o r d e r . We t u r n t o c l a i m a n t ' s 
p e t i t i o n f o r Own M o t i o n r e l i e f . 

A l l r e q u e s t s f o r compensation under t h e Board's Own M o t i o n a u t h o r i t y pend
i n g on Jan u a r y 1, 1988, b u t n o t reopened as o f t h a t d a t e , s h a l l be p r o c e s s e d by 
t h e Board under t h e law i n e f f e c t subsequent t o January 1 , 1988. OAR 438-12-
018. Here, c l a i m a n t ' s r e q u e s t was s u b m i t t e d i n 1987, b u t remained p e n d i n g on 
and a f t e r J a nuary 1, 1988. T h e r e f o r e , t h e r e q u e s t s h a l l be p r o c e s s e d under t h e 
c u r r e n t v e r s i o n o f ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . See OAR 438-12-018; Susan A. B a g w e l l , 40 
Van N a t t a 99 ( 1 9 8 8 ) . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a worsening o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we ar e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y compensa-
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t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 

There i s no i n d i c a t i o n t h a t c l a i m a n t ' s c u r r e n t t r e a t m e n t i n v o l v e s h o s p i 
t a l i z a t i o n o r s u r g e r y . We con c l u d e , t h e r e f o r e , t h a t we a r e w i t h o u t a u t h o r i t y t o 
g r a n t t h e r e l i e f c l a i m a n t seeks. The r e q u e s t f o r Own M o t i o n r e l i e f i s hereb y 
d e n i e d . 

I T I S SO ORDERED. 

January 19, 1990 C i t e as 42 Van N a t t a 140 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BRENDA M. HUNTLEY, Claimant 

WCB Case Nos. 87-06324 & 87-02044 
ORDER ON RECONSIDERATION 

Coons & Cole, Cl a i m a n t A t t o r n e y s 
Acker, e t a l , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r Order 
on Review, d a t e d December 13, 1989, t h a t a f f i r m e d t h e Referee's o r d e r s e t t i n g 
a s i d e i t s d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n and b i l a t e r a l c a r p a l t u n n e l 
syndrome. I n o r d e r t o f u l l y c o n s i d e r t h e m a t t e r , we abate d o u r p r i o r o r d e r and 
g r a n t e d c l a i m a n t an o p p o r t u n i t y t o respond. A f t e r r e c e i v i n g c l a i m a n t ' s r e 
sponse, and a f t e r f u r t h e r c o n s i d e r a t i o n o f t h e m a t t e r , we i s s u e t h e f o l l o w i n g 
o r d e r . 

FINDINGS OF FACT 

I n mid-1981, c l a i m a n t sought t r e a t m e n t f o r n o n - w o r k - r e l a t e d upper 
back p a i n . Her c o n d i t i o n was diagnosed as s i g n i f i c a n t t h o r a c o l u m b a r s c o l i o s i s . 
I n O c tober 1981, c l a i m a n t underwent a H a r r i n g t o n i n s t r u m e n t a t i o n and f u s i o n 
s u r g e r y f o r t h i s c o n d i t i o n . I n 1983, c l a i m a n t sought t r e a t m e n t f o r i n c r e a s e d 
d i s c o m f o r t and upper back p a i n . These symptoms r e s o l v e d a f t e r a few months. 
C l a i m a n t a g a i n e x p e r i e n c e d upper back symptoms i n 1985. 

I n November 1986, c l a i m a n t began w o r k i n g f o r t h e employer as a t r e e 
g r a d e r . As a t r e e g r a d e r , c l a i m a n t r e p e a t e d l y removed t r e e s f r o m a b e l t i n 
o r d e r t o i n s p e c t t h e t r e e , s e p a r a t e i t s r o o t s and remove d i r t b e f o r e p r e p a r i n g 
f i v e - p o u n d b u n d l e s o f t w e n t y t r e e s which were p l a c e i n a p a c k i n g b e l t d i r e c t l y 
b e h i n d h e r . I t was sometimes necessary f o r c l a i m a n t t o s l i d e t h e 2' t r e e s up 
t h e b e l t t o keep t h e machinery c l e a r . T h i s work r e q u i r e d c o n s t a n t movement and 
t w i s t i n g o f t h e upper body as w e l l as f l e x i o n and e x t e n s i o n o f t h e hands. 

Between November 17, 1986 and December 19, 1986, she worked e i g h t , 
e i g h t hour s h i f t s and f o u r , f o u r t o s i x hour s h i f t s . F o l l o w i n g a two week 
h i a t u s , c l a i m a n t worked s i x hours on January 7, 1987. D u r i n g t h e c o u r s e o f h e r 
work, c l a i m a n t began g r a d u a l l y e x p e r i e n c i n g p a i n i n her l e f t s h o u l d e r , neck and 
w r i s t s . She had s w e l l i n g i n her w r i s t s a t n i g h t , and was o c c a s i o n a l l y awakened 
when her arms and w r i s t s became numb. On January 8, 1987, c l a i m a n t sought 
t r e a t m e n t w i t h c o m p l a i n t s o f l e f t s h o u l d e r , l e f t and r i g h t arm p a i n . 

I n A p r i l 1987, t h e employer d e n i e d c l a i m a n t ' s c e r v i c a l s t r a i n and 
b i l a t e r a l c a r p a l t u n n e l syndrome. I n June 1987, t h e r e s u l t s o f a c e r v i c a l 
myelogram were n o r m a l . I n September 1987, c l a i m a n t sought t r e a t m e n t f o r a 
m o t o r c y c l e a c c i d e n t w h i c h r e s u l t e d i n a h e r n i a t e d lumbar d i s c and i n c r e a s e d h e r 
c e r v i c a l and w r i s t symptoms. 
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C l a i m a n t had n o t e x p e r i e n c e d c a r p a l t u n n e l symptoms i n her w r i s t s 
p r i o r t o h e r work w i t h t h e employer. 

C l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her 
b i l a t e r a l c a r p a l t u n n e l syndrome. 

CONCLUSIONS OF LAW 

The Referee concluded t h a t c l a i m a n t ' s work a c t i v i t i e s f o r t h e em
p l o y e r were t h e major c o n t r i b u t i n g cause o f her c e r v i c a l s p r a i n and b i l a t e r a l 
c a r p a l t u n n e l syndrome. We d i s a g r e e w i t h r e g a r d t o t h e c e r v i c a l c o n d i t i o n and 
a f f i r m w i t h r e g a r d t o t h e b i l a t e r a l c a r p a l t u n n e l syndrome. 

I n o r d e r t o p r e v a i l on an o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t must 
show t h a t t h e work a c t i v i t y e i t h e r caused t h e c o n d i t i o n , o r i n t h e case o f a 
p r e e x i s t i n g c o n d i t i o n , t h a t t h e work a c t i v i t y caused a w o r s e n i n g o f t h e u n d e r l y 
i n g c o n d i t i o n . Wheeler v. Boise Cascade, 298 Or 452 ( 1 9 8 5 ) . I n a d d i t i o n , 
c l a i m a n t must p r o v e t h a t t h e work a c t i v i t i e s were t h e major cause o f t h e t h e 
c o n d i t i o n o r i t s w o r s e n i n g . Roseburq Lumber Co. v. K i l l m e r , 72 Or App 626 
( 1 9 8 5 ) . 

B i l a t e r a l C a r p a l Tunnel Syndrome 

Dr. Campagna's i n i t i a l r e p o r t i n d i c a t e s EMG r e s u l t s showed b i l a t e r a l 
median n e r v e l a t e n c y i n b o t h w r i s t s . He op i n e d t h a t t h i s c o n d i t i o n and need f o r 
t r e a t m e n t was c a u s a l l y r e l a t e d t o c l a i m a n t ' s work a c t i v i t i e s . Dr. Langston r e 
p o r t e d t h a t he c o u l d f i n d no o b j e c t i v e s i g n s o f c a r p a l t u n n e l syndrome. 

We n o t e t h a t "magic words" a re n o t r e q u i r e d i f t h e p h y s i c i a n ' s 
o p i n i o n s u p p o r t s c o m p e n s a b i l i t y and i s accompanied by o t h e r p e r s u a s i v e e v i d e n c e . 
McClendon v. Nabisco Brands, I n c . , 77 Or App 412 ( 1 9 8 6 ) . A l t h o u g h Campagna's 
o p i n i o n i s c o n c l u s o r y , i t i s s u p p o r t e d by o b j e c t i v e f i n d i n g s . F u r t h e r , c l a i m a n t 
had n o t e x p e r i e n c e d c a r p a l t u n n e l symptoms p r i o r t o her work w i t h t h e employer. 
Dr. Campagna's o p i n i o n and t h e o b j e c t i v e nerve l a t e n c y f i n d i n g s , i n c o n j u n c t i o n 
w i t h t h e f a c t t h a t c l a i m a n t had n o t e x p e r i e n c e d c a r p a l t u n n e l syndrome p r i o r t o 
her work w i t h t h e employer, l e a d s t o t h e c o n c l u s i o n t h a t c l a i m a n t ' s work a c t i v i 
t i e s were t h e major c o n t r i b u t i n g cause o f her b i l a t e r a l c a r p a l t u n n e l syndrome. 
A c c o r d i n g l y , t h e c o n d i t i o n i s compensable. 

C e r v i c a l C o n d i t i o n 

Dr. Campagna a l s o o p i n e d t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was 
c a u s a l l y r e l a t e d t o her work a c t i v i t i e s . Dr. Langston o p i n e d t h a t c l a i m a n t had 
no o b j e c t i v e s i g n s o f a c e r v i c a l c o n d i t i o n . Under t h e s e c i r c u m s t a n c e s , we con
c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h er work a c t i v i t i e s were t h e major 
c o n t r i b u t i n g cause o f her c e r v i c a l c o n d i t i o n . 

A l t h o u g h Dr. Campagna's c o n c l u s o r y o p i n i o n s u p p o r t s a c a u s a l r e l a 
t i o n s h i p , he does n o t e x p l a i n what e f f e c t c l a i m a n t ' s p r e e x i s t i n g s c o l i o s i s and 
s u r g e r y may have had on c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . We a g a i n n o t e 
t h a t a l t h o u g h "magic words" a re n o t r e q u i r e d i f a p h y s i c i a n ' s o p i n i o n s u p p o r t s 
c o m p e n s a b i l i t y , t h e o p i n i o n must be accompanied by o t h e r p e r s u a s i v e e v i d e n c e . 
McClendon, s u p r a . Under t h e s e c i r c u m s t a n c e s we f i n d no o t h e r p e r s u a s i v e 
e v i d e n c e t o s u p p o r t Dr. Campagna's o p i n i o n w i t h r e g a r d t o t h e c e r v i c a l 
c o n d i t i o n . 
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Our December 13, 1989 o r d e r i s w i t h d r a w n . The Re f e r e e ' s o r d e r d a t e d 
A p r i l 4, 1988, as amended J u l y 15, 1988, i s r e v e r s e d i n p a r t , m o d i f i e d i n p a r t , 
and a f f i r m e d i n p a r t . That p o r t i o n which s e t a s i d e t h e employer's d e n i a l o f 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s r e v e r s e d . The employer's d e n i a l , i n s o f a r as i t 
r e l a t e s t o c l a i m a n t ' s c e r v i c a l c o n d i t i o n , i s r e i n s t a t e d and u p h e l d . C l a i m a n t ' s 
c o u n s e l ' s a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g i s m o d i f i e d . I n l i e u o f 
t h e R e f e r e e ' s award, c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed f e e o f 
$900, f o r s e r v i c e s r e n d e r e d a t h e a r i n g c o n c e r n i n g t h e b i l a t e r a l c a r p a l t u n n e l 
syndrome i s s u e . The rema i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c o n c e r n i n g t h e c a r p a l t u n n e l syndrome i s s u e , c l a i m a n t ' s c o u n s e l i s 
awarded a r e a s o n a b l e assessed f e e o f $500. The Board approves a c l i e n t - p a i d 
f e e , p a y a b l e f r o m t h e employer t o i t s a t t o r n e y , n o t t o exceed $612. 

January 19, 1990 C i t e as 42 Van N a t t a 142 (19901 

I n t h e M a t t e r o f t h e Compensation o f 
ASHANTI HUSAIN, claimant 
WCB Case No. 89-12516 
ORDER OF DISMISSAL 

Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d Board r e v i e w o f a Referee's November 13, 1989 
o r d e r . We have r e v i e w e d t h e r e q u e s t t o de t e r m i n e whether we have j u r i s d i c t i o n 
t o c o n s i d e r t h e m a t t e r . Because we conclude t h a t we l a c k j u r i s d i c t i o n , t h e 
r e q u e s t i s d i s m i s s e d . 

FINDINGS 

The R e f e r e e ' s o r d e r i s s u e d November 13, 1989. On January 4, 1990, t h e 
Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e o r d e r . A c k n o w l e d g i n g t h a t 
h i s r e q u e s t was s u b m i t t e d more t h a n 30 days a f t e r t h e R e f e r e e ' s o r d e r , c l a i m a n t 
asked t h e Board t o t a k e i n t o c o n s i d e r a t i o n h i s i n a b i l i t y t o c o n t a c t h i s a t t o r n e y 
and t h e f a c t t h a t he r e s i d e d i n an o t h e r s t a t e . 

ULTIMATE FINDINGS 

C l a i m a n t ' s r e q u e s t f o r Board r e v i e w was r e c e i v e d by t h e Board more t h a n 30 
days a f t e r t h e i s s u a n c e o f t h e Referee's o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance w i t h ORS 656.295 
r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l 
n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , 
63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, t h e 3 0 t h day a f t e r t h e Referee's November 13, 1989 o r d e r was 
December 13, 1989. Sinc e c l a i m a n t ' s r e q u e s t was r e c e i v e d by t h e Board on 
January 4, 1990, i t i s u n t i m e l y . See ORS 656.289(3); ORS 6 5 6 . 2 9 5 ( 1 ) . 

We a r e m i n d f u l t h a t c l a i m a n t has r e q u e s t e d r e v i e w w i t h o u t b e n e f i t o f l e g a l 
r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s n o t e x p e c t e d 
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t o be f a m i l i a r w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e Workers' 
Compensation Law. However, i n s t r u c t i o n s f o r r e q u e s t i n g r e v i e w were c l e a r l y 
s t a t e d i n t h e Referee's o r d e r . Moreover, w i t h h i s r e q u e s t c l a i m a n t has i n c l u d e d 
a copy o f a December 4, 1989 l e t t e r he r e c e i v e d f r o m h i s f o r m e r a t t o r n e y a d v i s 
i n g him o f t h e need t o appeal t h e Referee's o r d e r w i t h i n 30 days o f i t s 
i s s u a n c e . F i n a l l y , we a r e n o t f r e e t o r e l a x a j u r i s d i c t i o n a l r e q u i r e m e n t , 
p a r t i c u l a r l y i n vi e w o f Argonaut I n s u r a n c e Co. v. K i n g , s u p r a . See A l f r e d F. 
P u q l i s i , 39 Van N a t t a 310 (1 9 8 7 ) ; J u l i o P. Lopez, 38 Van N a t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

Janu a r y 19, 1990 C i t e as 42 Van N a t t a 143 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BRIAN L. L E I S , Claimant 
WCB Case No. 88-03457 

ORDER ON REVIEW 
. R o l l , e t a l , C l aimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e Podnar's o r d e r 
w h i c h : (1) u p h e l d t h e i n s u r e r ' s d e n i a l o f a c l a i m f o r a low back s t r a i n r e s u l t 
i n g f r o m e i t h e r an i n d u s t r i a l i n j u r y o r an o c c u p a t i o n a l d i s e a s e ; and (2) de
c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . On r e v i e w t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t y and a t t o r n e y f e e s . 
We a f f i r m . 

FINDINGS OF FACT 

I n November 1987 c l a i m a n t began w o r k i n g f o r t h e employer as a c l e a n up 
man. The j o b r e q u i r e d c l a i m a n t t o l i f t heavy b a r r e l s o f g l a s s waste and 
aluminum. C l a i m a n t complained o f a sore back sometime s h o r t l y a f t e r s t a r t i n g 
work w i t h t h e employer. 

On December 10, 1987 c l a i m a n t p l a y e d hackey sack w i t h f e l l o w employees 
d u r i n g t h e l u n c h break. . A t t h a t t i m e he showed no i n d i c a t i o n t h a t h i s back was 
b o t h e r i n g him o r t h a t h i s movements were impeded i n any way. 

The m o r n i n g o f December 11, 1987 c l a i m a n t r e p o r t e d t o h i s s u p e r v i s o r t h a t 
he had f a l l e n and i n j u r e d h i s back i n t h e shower t h a t m o r n i n g . 

C l a i m a n t ' s t r e a t i n g d o c t o r does n o t m e n t i o n t h e shower i n c i d e n t i n h i s 
o p i n i o n on t h e c a u s a t i o n o f c l a i m a n t ' s low back problems. 

CONCLUSIONS AND OPINION 

C l a i m a n t has t h e burden o f p r o v i n g h i s case by a preponderance o f t h e 
e v i d e n c e . T h i s i s t r u e whether c l a i m a n t seeks t o prov e c o m p e n s a b i l i t y o f an 
i n d u s t r i a l i n j u r y o r an o c c u p a t i o n a l d i s e a s e . We co n c l u d e t h a t c l a i m a n t has 
f a i l e d t o s u s t a i n h i s burden o f p r o o f . 

We a r e unsur e whether c l a i m a n t i s c l a i m i n g an i n d u s t r i a l i n j u r y o r an 
o c c u p a t i o n a l d i s e a s e . He t e s t i f i e d t h a t h i s back began h u r t i n g w h i l e p e r f o r m i n g 
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a s p e c i f i c a c t i v i t y , l i f t i n g b a r r e l s o f g l a s s and aluminum; however, he a l s o 
t e s t i f i e d t h a t t h e back p a i n developed g r a d u a l l y . 

I f t h i s case i s viewed as an i n d u s t r i a l i n j u r y , c l a i m a n t has f a i l e d t o 
p r o v e h i s case. To p r o v e c o m p e n s a b i l i t y o f an i n d u s t r i a l i n j u r y , c l a i m a n t must 
p r o v e by a preponderance o f t h e e v i d e n c e t h a t an i n j u r y a t work i s a m a t e r i a l 
cause o f t h e need f o r t r e a t m e n t o r o f d i s a b i l i t y . 

C l a i m a n t i s n o t r e a l l y a b l e t o p o i n t t o a s p e c i f i c i n j u r y . F u r t h e r m o r e , 
d e s p i t e some e a r l i e r m e n t i o n o f back p a i n , h i s need f o r t r e a t m e n t a r o s e on 
December 1 1 , 1987, t h e day a f t e r he had been p l a y i n g hackey sack w i t h no 
a p p a r e n t p r o b l e m s . 

F u r t h e r m o r e , t h e r e i s an i n t e r v e n i n g i n c i d e n t . The m o r n i n g he f i r s t saw 
t h e c h i r o p r a c t o r , c l a i m a n t had some i n c i d e n t i n h i s shower. He t o l d h i s s u p e r 
v i s o r t h a t he f e l l i n t h e shower. A co-worker heard t h a t c o n v e r s a t i o n . A t 
h e a r i n g , c l a i m a n t a t t e m p t e d t o e x p l a i n t h a t he had n o t f a l l e n i n t h e shower, b u t 
had m e r e l y b e n t o v e r and h i s back had "exploded." The i n c o n s i s t e n c y between 
what c l a i m a n t t o l d t h e s u p e r v i s o r and h i s l a t e r t e s t i m o n y r e n d e r s h i s t e s t i m o n y 
s u s p e c t . We c o n c l u d e t h a t i t i s more l i k e l y t h a n n o t t h a t c l a i m a n t a c t u a l l y 
f e l l i n t h e shower as he o r i g i n a l l y r e p o r t e d . Because o f t h i s i n c o n s i s t e n c y , we 
g i v e c l a i m a n t ' s t e s t i m o n y l i t t l e w e i g h t . H i s t e s t i m o n y a l o n e i s n o t s u f f i c i e n t 
t o p r o v e t h a t he s u s t a i n e d an i n d u s t r i a l i n j u r y . 

I f t h i s case i s viewed as an o c c u p a t i o n a l d i s e a s e case, c o m p e n s a b i l i t y 
r e s t s on t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. B u t t l e r . To p r o v e 
an o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t must pr o v e by a preponderance o f t h e 
e v i d e n c e t h a t h i s work a c t i v i t y was t h e major cause o f h i s back c o n d i t i o n . Dr. 
B u t t l e r o p i n e d : 

" [ C l a i m a n t ] d i d n o t g i v e me any o t h e r h i s t o r y o f low 
back i n j u r y o t h e r t h a n h i s l i f t i n g a c t i v i t i e s a t 
work. As you know, [ c l a i m a n t ] had been l i f t i n g 
b a r r e l l s ( s i c ) o f heavy g l a s s waste m a t e r i a l i n t o 
dumpsters a t work and h i s back had become 
p r o g r e s s i v e l y worse t o t h e p o i n t where he e n t e r e d 
o u r c l i n i c s e e k i n g t r e a t m e n t . " 

" I t i s my c o n s i d e r e d o p i n i o n t h a t [ c l a i m a n t ' s ] work 
a c t i v i t y , as l i s t e d above, i s t h e major f a c t o r w h i c h 
caused t h e development o f h i s l u m b o s a c r a l s p r a i n and 
m y a l g i a w i t h c o n c u r r e n t i n t e r v e r t e b r a l d i s c derange
ment and s c i a t i c a . " 

We g i v e Dr. B u t t l e r ' s o p i n i o n l i t t l e w e i g h t because h i s o p i n i o n i s p r e m i s e d on 
t h e b e l i e f t h a t t h e r e was n o t h i n g e l s e w h i c h c o u l d have caused t h e low back 
pr o b l e m . He does n o t c o n s i d e r t h e f a l l i n t h e shower. C o n s e q u e n t l y , we do n o t 
f i n d Dr. B u t t l e r ' s o p i n i o n s u f f i c i e n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f an occu
p a t i o n a l d i s e a s e . 

The f a c t t h a t c l a i m a n t r e p o r t e d f a l l i n g i n t h e shower t h e m o r n i n g he 
r e p o r t e d a back i n j u r y i s s u f f i c i e n t b a s i s f o r t h e d e n i a l . We do n o t f i n d i t 
u n r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 20, 1988, i s a f f i r m e d . The Board approves 
a c l i e n t - p a i d f e e , n o t t o exceed $961.50. 
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I n t h e M a t t e r o f t h e Compensation o f 
CLAUDE E. OVER, Claimant 
WCB Case No. 88-06603 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , C l a i m a n t A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r w h i c h u p h e l d t h e 
i n s u r e r ' s d e n i a l of. c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m . On r e v i e w t h e i s s u e i s 
wh e t h e r c l a i m a n t was i n t h e course and scope o f h i s employment when he was 
i n j u r e d i n a motor v e h i c l e a c c i d e n t . We r e v e r s e . 

FINDINGS OF FACT 

• C l a i m a n t i s a heavy equipment o p e r a t o r f o r t h e employer, a p a v i n g company. 
Th e . j o b r e q u i r e s c l a i m a n t t o work on v a r i o u s c o n s t r u c t i o n p r o j e c t s . He t r a v e l s 
f r o m h i s home t o each day's p r o j e c t by h i s p r i v a t e a u t o m o b i l e . C l a i m a n t c a r r i e s 
s p e c i a l t o o l s and s a f e t y equipment used on t h e j o b i n h i s a u t o m o b i l e . A p p r o x i 
m a t e l y one t o two t i m e s per week, t h e crew, i n c l u d i n g c l a i m a n t , must l e a v e one 
j o b s i t e and t r a v e l t o a d i f f e r e n t j o b s i t e . The employer does n o t p r o v i d e 
t r a n s p o r t a t i o n between j o b s i t e s . C laimant t r a v e l s between j o b s i t e s i n h i s 
p r i v a t e a u t o m o b i l e . The o t h e r crew members do t h e same. The employer pays 
c l a i m a n t m i l e a g e f o r t r a v e l between j o b s i t e s . 

On F e b r u a r y 22, 1988, c l a i m a n t l e f t home i n h i s p r i v a t e a u t o m o b i l e t o 
t r a v e l t o a j o b s i t e i n T i g a r d . He was i n v o l v e d i n a motor v e h i c l e and was 
i n j u r e d . 

ULTIMATE FINDING OF FACT 

The employer i m p l i c i t l y r e q u i r e d c l a i m a n t t o s u p p l y h i s a u t o m o b i l e as 
t r a n s p o r t a t i o n between j o b s i t e s . 

CONCLUSIONS AND OPINION 

As a g e n e r a l r u l e , w orkers a r e n o t w i t h i n t h e course and scope o f employ
ment when t r a v e l i n g t o o r from work. Adamson v. The D a l l e s C h e r r y Growers, 
I n c . , 54 Or App 52 ( 1 9 8 1 ) . There a r e e x c e p t i o n s t o t h e g e n e r a l r u l e . We con
c l u d e t h a t c l a i m a n t ' s case f i t s t h e f o l l o w i n g e x c e p t i o n : 

" I f an employee, as a p a r t o f h i s j o b , i s r e q u i r e d 
t o b r i n g h i s own c a r t o work f o r use d u r i n g h i s 
w o r k i n g day, h i s t r i p t o and fr o m work i s , by t h a t 
f a c t a l o n e , embraced w i t h i n t h e course o f employ
ment." J e n k i n s v. Tandy Corp., 86 Or App 133, 138 
(1 9 8 7 ) . 

The R e f e r e e c o n c l u d e d t h a t t h e r e was n o t s u f f i c i e n t e v i d e n c e t o e s t a b l i s h 
t h a t c l a i m a n t was r e q u i r e d by t h e employer t o b r i n g h i s a u t o m o b i l e t o work so 
t h a t he c o u l d t r a n s p o r t h i m s e l f between j o b s i t e s . We d i s a g r e e . 

I t i s t r u e t h a t t h e employer d i d n o t s p e c i f i c a l l y o r d e r c l a i m a n t t o b r i n g 
h i s own c a r . N e v e r t h e l e s s , t h e r e q u i r e m e n t was i m p l i c i t i n t h e way t h e j o b was 
a r r a n g e d . The u n r e b u t t e d evidence i s t h a t t h e crew had t o move between j o b s i t e s 
d u r i n g t h e work day a p p r o x i m a t e l y one o r two t i m e s p e r week. F u r t h e r m o r e , t h e 
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employer's r e p r e s e n t a t i v e a d m i t t e d t h a t t h e employer d i d n o t p r o v i d e s u f f i c i e n t 
t r a n s p o r t a t i o n t o move a l l crew members between s i t e s . The f a c t t h a t t h e 
employer r e i m b u r s e d c l a i m a n t f o r m i l e a g e and d i d n o t p r o v i d e a l t e r n a t i v e t r a n s 
p o r t a t i o n , i n d i c a t e s t h a t t h e employer expected c l a i m a n t t o p r o v i d e t r a n s p o r t a 
t i o n between j o b s i t e s . We conclude t h a t t h e s e f a c t s a r e s u f f i c i e n t t o e s t a b l i s h 
an i m p l i c i t r e q u i r e m e n t t h a t c l a i m a n t p r o v i d e a v e h i c l e f o r t r a n s p o r t a t i o n 
between j o b s i t e s d u r i n g t h e work day. Consequently, we co n c l u d e t h a t c l a i m a n t ' s 
i n j u r y was w i t h i n t h e course and scope o f h i s employment. 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d August 1 1 , 1988 and September 7, 1988 a r e 
r e v e r s e d . The d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r 
f u r t h e r p r o c e s s i n g . C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $350, f o r 
s e r v i c e s on Board r e v i e w and $1,200 f o r s e r v i c e s a t h e a r i n g t o be p a i d by t h e 
i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS C. REENTS, Claimant 

WCB Case Nos. 87-07222 & 87-07221 
ORDER ON REVIEW 

MALAGON & MOORE, Claimant A t t o r n e y s 
ROBERTS e t a l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Huffman's o r d e r w h i c h f o u n d t h a t c l a i m a n t ' s back i n j u r y c l a i m had been 
p r e m a t u r e l y c l o s e d . On r e v i e w , t h e i s s u e s a r e premature c l o s u r e and, 
a l t e r n a t i v e l y , a g g r a v a t i o n o r e x t e n t o f permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

I n March, 1986, c l a i m a n t s u s t a i n e d a compensable back i n j u r y . The 
d i a g n o s i s was t h o r a c i c s t r a i n and s u b l u x a t i o n complex w i t h secondary c e r v i c a l 
s t r a i n and s u b l u x a t i o n . A September 4, 1986 D e t e r m i n a t i o n Order c l o s e d t h e 
c l a i m a w a r d i n g c l a i m a n t 15 p e r c e n t (48 degrees) unscheduled permanent 
d i s a b i l i t y . 

As o f September 4, 1986, c l a i m a n t was back t o work on a l i g h t - d u t y b a s i s 
w i t h t h e o n l y r e s t r i c t i o n t h a t he no t l i f t o ver 20 pounds. On October 17, 1986 
he was r e l e a s e d t o p e r f o r m h i s r e g u l a r work f o r two hours a day. T h i s was 
i n c r e a s e d t o f o u r hours a day on October 27, 1986. On November 19, 1986, 
c l a i m a n t r e p o r t e d t h a t he had p u l l e d t h e l e f t s i d e o f h i s neck w h i l e a t work. 
C o m p l a i n i n g o f headaches and neck p a i n , c l a i m a n t was on and o f f work u n t i l Dr. 
Gorman, D.C., r e l e a s e d him t o r e g u l a r work, 8 hours per day, on Ja n u a r y 15, 
1987. C o m p l a i n i n g o f headaches and neck p a i n , c l a i m a n t worked a t o t a l o f 11 
days i n March and f o u r days i n A p r i l , 1987. ( T r . 6 5 ) . 

On A p r i l 14, 1987, c l a i m a n t was examined by t h e O r t h o p a e d i c C o n s u l t a n t s . 

Dr. Gorman r e l e a s e d c l a i m a n t from work as o f May 15, 1987. C l a i m a n t had 
n o t r e t u r n e d t o r e g u l a r work a t t h e t i m e o f h e a r i n g . 

The c l a i m was reopened and c l o s e d a g a i n by D e t e r m i n a t i o n O rder, i s s u e d May 
20, 1987, t e r m i n a t i n g t e m p o r a r y d i s a b i l i t y as o f A p r i l 19, 1987. No a d d i t i o n a l 
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permanent d i s a b i l i t y was awarded. On June 26, 1987, t h e e m p l o y e r . d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s t h o r a c i c and c e r v i c a l s p i n e . 

C l a i m a n t , 34 y e a r s o l d , completed 12 ye a r s o f h i g h s c h o o l . As a r e s u l t o f 
h i s compensable i n j u r y , c l a i m a n t has s u s t a i n e d permanent i m p a i r m e n t i n t h e 
m i n i m a l r ange. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t was m e d i c a l l y s t a t i o n a r y on May 20, 1987, t h e d a t e o f c l a i m 
c l o s u r e . 

C l a i m a n t has s u f f e r e d a 15 p e r c e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

The O r t h o p a e d i c C o n s u l t a n t s o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
on A p r i l 14, 1987. The Referee conceded t h a t t h e O r t h o p a e d i c C o n s u l t a n t s may 
have been c o r r e c t . However, b a s i n g her c o n c l u s i o n on e v i d e n c e subsequent t o t h e 
May 20, 1987 D e t e r m i n a t i o n Order, and c l a i m a n t ' s work r e l e a s e h i s t o r y , t h e 
Re f e r e e h e l d t h a t t h e c l a i m was c l o s e d p r e m a t u r e l y . We d i s a g r e e . 

I t i s c l a i m a n t ' s burden t o prove t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d . 
A u s t i n v. SAIF, 48 Or App 7 (19 8 0 ) . The p r o p r i e t y o f t h e c l o s u r e t u r n s on whether 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e May 20, 1987 D e t e r m i n a t i o n 
Order c o n s i d e r i n g c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e and n o t o f subse
quent developments. S u l l i v a n v. Argonaut I n s . Co.. 73 Or App 694 ( 1 9 8 5 ) ; A l v a r e z 
v. GAB Business S e r v i c e s , 72 Or App 524 (1 9 8 5 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t 
no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t 
ment o r t h e passage o f t i m e . ORS 656.005(17). M e d i c a l r e p o r t s a u t h o r e d a f t e r 
c l o s u r e may be c o n s i d e r e d where t h e r e has been no p o s t - c l o s u r e change i n 
c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n i s whether c l a i m a n t was s t a t i o n a r y a t 
t h e t i m e o f c l o s u r e . Wonick v. Weyerhaeuser Co., 89 Or App 561 ( 1 9 8 7 ) ; Scheuning 
v. J.R. S i m p l o t & Co., 84 Or App 622 (19 8 7 ) . They may a l s o be c o n s i d e r e d where 
t h e y c l e a r l y address c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l a i m c l o s u r e . 

I n s u p p o r t o f h i s c o n t e n t i o n t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d , c l a i m a n t 
r e l i e s on Dr. Gorman's October 2 1 , 1987 l e t t e r . I n t h a t l e t t e r , Dr. Gorman 
s t a t e s , "The p a t i e n t , [ c l a i m a n t ] , i s n o t m e d i c a l l y s t a t i o n a r y a t t h i s t i m e . " 
(Emphasis added). 

We a r e n o t persuaded t h a t Dr. Gorman's o p i n i o n e s t a b l i s h e s c l a i m a n t was 
n o t s t a t i o n a r y on May 20, 1987. To b e g i n , Dr. Gorman seems t o equat e t i m e o f f 
work w i t h n o t b e i n g s t a t i o n a r y . However, i n a b i l i t y t o work does n o t mean 
improvement i s a n t i c i p a t e d . F u r t h e r , Dr. Gorman's October 1987 o p i n i o n does n o t 
address c l a i m a n t ' s c o n d i t i o n as o f t h e May 20, 1987 D e t e r m i n a t i o n Order. There
f o r e , we c o n c l u d e t h a t c l a i m a n t has n o t c a r r i e d h i s burden o f p r o v i n g h i s c l a i m 
was c l o s e d p r e m a t u r e l y by t h e May 20, 1987 D e t e r m i n a t i o n Order. 

A g g r a v a t i o n 

As a g e n e r a l r u l e , i n an unscheduled d i s a b i l i t y case, a c l a i m a n t i s 
e n t i t l e d t o have h i s c l a i m reopened under ORS 656.273 when, as a r e s u l t o f 
e i t h e r a p a t h o l o g i c a l o r symptomatic e x a c e r b a t i o n o f h i s compensable c o n d i t i o n , 
he i s l e s s a b l e t o work t h a n a t t h e t i m e o f t h e l a s t award o r arrangement o f 
compensation. Smith v. SAIF, 302 Or 396 (19 8 6 ) . T h i s w o r s e n i n g may be e i t h e r 
t e m p o r a r y o r permanent. 
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A w o r s e n i n g need n o t be s u b s t a n t i a l t o r e q u i r e r e o p e n i n g , C l a r k v. SAIF. 
70 Or App 150 ( 1 9 8 4 ) , and a showing o f i n c r e a s e d symptoms may e s t a b l i s h an 
a g g r a v a t i o n c l a i m Smith v. SAIF. 302 Or a t 399; C o n s o l i d a t e d F r e i q h t w a y s v. 
Foushee, 78 Or App 509 ( 1 9 8 6 ) . Assuming c l a i m a n t ' s a g g r a v a t i o n r i g h t s 
c o n t i n u e d under ORS 6 5 6 . 2 7 3 ( 4 ) , t h e f i r s t i n q u i r y i s w h e t h e r , as a f a c t u a l 
m a t t e r , c l a i m a n t ' s p h y s i c a l c o n d i t i o n o r symptoms became e x a c e r b a t e d . I f n o t , 
t h e i n q u i r y i s ended. See Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . 

The f i n d i n g s r e g a r d i n g c l a i m a n t ' s back c o n d i t i o n i n Dr. Gorman's Oc t o b e r 
2 1 , 1987 l e t t e r , a r e s i m i l a r t o t h e f i n d i n g s i n t h e A p r i l 14, 1987 O r t h o p a e d i c 
C o n s u l t a n t s ' r e p o r t . We c o n c l u d e t h a t t h e m e d i c a l e v i d e n c e does n o t e s t a b l i s h 
t h a t c l a i m a n t ' s compensable c o n d i t i o n o r i t s symptoms e x a c e r b a t e d s i n c e t h e 
l a s t award o f compensation by t h e May 1987 D e t e r m i n a t i o n Order. 

C l a i m a n t ' s own t e s t i m o n y may be s u f f i c i e n t t o p r o v e an a g g r a v a t i o n . G a r b u t t 
v. SAIF, 297 Or 148 ( 1 9 8 4 ) . Here, c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s c o n d i t i o n i s 
vague, c o n t r a d i c t o r y and n o t p e r s u a s i v e . C l a i m a n t s t a t e d t h a t a f t e r May 20, 1987, 
h i s neck p a i n s and headaches had i n c r e a s e d , t h a t he l o s t more t i m e f r o m work and 
s u f f e r e d s h o u l d e r problems. ( T r . 16, 18, 1 9 ) . However, c l a i m a n t has n o t shown a 
c a u s a l r e l a t i o n s h i p between h i s neck p a i n and headaches and h i s compensable back 
c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) ; Stepp v. SAIF, 78 Or App 438 ( 1 9 8 6 ) . 

I n c o n c l u s i o n , n e i t h e r c l a i m a n t ' s t e s t i m o n y nor t h e m e d i c a l e v i d e n c e 
s u b s t a n t i a t e s a p a t h o l o g i c a l o r symptomatic e x a c e r b a t i o n o f c l a i m a n t ' s compensable 
c o n d i t i o n s i n c e t h e l a s t award o f compensation. Consequently, we c o n c l u d e t h a t 
c l a i m a n t has n o t e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m . 

E x t e n t o f Permanent D i s a b i l i t y 

The e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y i s measured by t h e 
permanent l o s s o f e a r n i n g c a p a c i t y a t t r i b u t a b l e t o h i s compensable back i n j u r y . 
ORS 6 5 6 . 2 1 4 ( 5 ) . D i s a b i l i t y i s r a t e d a t t h e t i m e o f h e a r i n g . See Gettman v. SAIF, 
289 Or 609, 614 ( 1 9 8 0 ) . 

The c r i t e r i o n f o r r a t i n g unscheduled permanent d i s a b i l i t y i s t h e permanent 
l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . I n d e t e r m i n i n g l o s s o f 
e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f p h y s i c a l i m p a i r m e n t 
r e s u l t i n g f r o m t h e compensable i n j u r y and a l l o f t h e r e l e v a n t s o c i a l and v oca
t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 e t seq. We a p p l y t h e s e r u l e s as 
g u i d e l i n e s , n o t as r e s t r i c t i v e m echanical f o r m u l a s . See H a r w e l l v. A r g o n a u t 
I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) . 

Based upon c l a i m a n t ' s m i n i m a l impairment, h i s c a p a c i t y t o r e t u r n t o t h e same 
o c c u p a t i o n , h i s r e l a t i v e l y young age, h i s h i g h s c h o o l e d u c a t i o n , and o t h e r r e l e 
v a n t s o c i a l and v o c a t i o n a l f a c t o r s , we conclude t h a t t h e 15 p e r c e n t (48 d e g r e e s ) 
u n s c h e d u l e d permanent d i s a b i l i t y award p r e v i o u s l y g r a n t e d c l a i m a n t a d e q u a t e l y and 
a p p r o p r i a t e l y compensates him f o r t h e l o s s o f e a r n i n g c a p a c i t y due t o h i s compens
a b l e i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d February 23, 1988, i s r e v e r s e d . The D e t e r m i n a 
t i o n Order o f May 20, 1987 i s r e i n s t a t e d and a f f i r m e d . The s e l f - i n s u r e d 
e mployer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s r e i n s t a t e d and u p h e l d . The 
Board approves a c l i e n t - p a i d f e e , n o t t o exceed $1,255. 
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I n t h e M a t t e r o f t h e Compensation o f 
'STEVEN L. STRYKER, Claimant 

WCB Case Nos. 88-05480 & 88-05481 
ORDER ON REVIEW 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

, The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee F i n k ' s o r d e r 
w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r mid-back, l o w e r back 
and neck i n j u r y ; and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r l a t e d e n i a l 
and f o r l a t e payment o f i n t e r i m compensation. We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

Cl a i m a n t worked as a s h i p p i n g and r e c e i v i n g c l e r k f o r t h e employer. Don 
K r o l l was t h e employer's t r u c k d r i v e r . The two men deve l o p e d a n i m o s i t y t o w a r d s 
each o t h e r o v e r • s e v e r a l - m o n t h s because t h e i r j o b d u t i e s o v e r l a p p e d and each 
t h o u g h t he s h o u l d be i n charge o f t h e o t h e r . The two men had been re p r i m a n d e d 
by s u p e r v i s o r s f o r t h e i r a t t i t u d e towards each o t h e r . 

On t h e mo r n i n g o f January 19, 1988, c l a i m a n t and K r o l l had been y e l l i n g a t 
each o t h e r o v e r t h e i r work. Cl a i m a n t r e t r e a t e d i n t o h i s o f f i c e where he c o u l d 
n o t be h e a r d , b u t c o u l d be seen speaking and g e s t u r i n g i n an angr y manner. 
K r o l l went i n t o t h e o f f i c e and asked c l a i m a n t t o s t e p o u t s i d e . B o t h men l e f t 
t h e o f f i c e and went i n t o t h e warehouse area. They argued f o r a t i m e and t h e n 
K r o l l knocked c l a i m a n t ' s h a t o f f . Claimant p e r c e i v e d K r o l l ' s ' k n o c k i n g h i s h a t 
o f f as an a t t e m p t t o s t r i k e c l a i m a n t , c l a i m a n t t h e n pushed K r o l l away and t h e 
two men w r e s t l e d around u n t i l K r o l l s lugged c l a i m a n t . C l a i m a n t was i n j u r e d i n 
t h e f r a y . 

C l a i m a n t f i l e d a c l a i m on January 20, 1988. The i n s u r e r d e n i e d t h e c l a i m 
on A p r i l 15, 1988. The i n s u r e r p a i d no i n t e r i m compensation d e s p i t e t h e f a c t 
t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n r e p o r t e d t h a t c l a i m a n t was u n a b l e t o work. 

CONCLUSIONS AND OPINION 

The R e f e r e e concl u d e d t h a t c l a i m a n t was n o t an a c t i v e p a r t i c i p a n t because 
he was a t t e m p t i n g t o p r o t e c t h i m s e l f from K r o l l ' s a g g r e s s i o n . We d i s a g r e e . 

ORS 6 5 6 . 0 0 5 ( 7 ( a ) ( A ) e x c l u d e s from t h e d e f i n i t i o n o f compensable i n j u r y : 

" I n j u r y t o any a c t i v e p a r t i c i p a n t i n a s s a u l t s o r 
combats wh i c h a r e riot connected t o t h e j o b a s s i g n 
ment and whic h amount t o a d e v i a t i o n f r o m customary 
d u t i e s . " 

I n Kessen v. Bois e Cascade Corp., 71 Or App 545 ( 1 9 8 4 ) , t h e C o u r t o f 
Appeals h e l d t h a t t h i s s t a t u t e c o n t e m p l a t e s a f o u r p a r t t e s t : 

" I n o r d e r t o be b a r r e d from r e c e i v i n g compensation, 
(1) t h e c l a i m a n t must be an a c t i v e p a r t i c i p a n t , ( 2 ) 
i n a s s a u l t s o r combats, (3) which must n o t be 
connected t o t h e j o b assignment and (4) whic h must 
amount t o a d e v i a t i o n from customary d u t i e s . " I d a t 
548. 
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I n t h e p r e s e n t case, c l a i m a n t and K r o l l were on l e s s t h a n f r i e n d l y t e r m s 
p r i o r t o t h e a l t e r c a t i o n . They had a heated v e r b a l exchange on t h e m o r n i n g o f 
t h e i n c i d e n t , a f t e r w h i c h c l a i m a n t r e t r e a t e d t o t h e o f f i c e and c o u l d be seen 
y e l l i n g and g e s t u r i n g . When K r o l l i n v i t e d c l a i m a n t o u t s i d e , c l a i m a n t f o l l o w e d 
and c o n t i n u e d t h e argument w h i c h e v e n t u a l l y l e a d t o t h e p h y s i c a l c o n f r o n t a t i o n , 
i n w h i c h b o t h a c t i v e l y , p a r t i c i p a t e d . Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t 
c l a i m a n t was an " a c t i v e p a r t i c i p a n t " as t h a t phrase i s used i n ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

A c c o r d i n g l y , we co n c l u d e t h a t c l a i m a n t ' s i n j u r y i s e x c l u d e d f r o m b e i n g a 
compensable i n j u r y under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y and 
a t t o r n e y f e e i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r argues t h a t t h e p e n a l t y s h o u l d o n l y have been based on i n t e r i m 
c ompensation due up t o one week b e f o r e t h e d e n i a l — i n e f f e c t i t a rgues t h a t t h e 
l a s t week's i n t e r i m compensation was n o t due because i t was w i t h i n a 7-day g r a c e 
p e r i o d f o r p a y i n g t h a t i n s t a l l m e n t o f i n t e r i m compensation. We have h e l d t h a t no 
such g r a c e p e r i o d e x i s t s under t h e a d m i n i s t r a t i v e r u l e c i t e d by t h e i n s u r e r . 
A r l e n e M a r s h a l l . 40 Van N a t t a 1828 (19 8 8 ) . A c c o r d i n g l y , t h e R e f e r e e was c o r r e c t 
i n b a s i n g t h e p e n a l t y on a l l i n t e r i m compensation due up t o t h e d a t e o f t h e 
d e n i a l . 

C l a i m a n t has s u c c e s s f u l l y defended t h e r e f e r e e ' s assessment o f a p e n a l t y * 
and a t t o r n e y f e e . However, because a p e n a l t y and r e l a t e d a t t o r n e y f e e do not. 
c o n s t i t u t e "compensation" w i t h i n t h e meaning o f ORS 656.382 ( 2 ) , c l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e f o r such e f f o r t s . Saxton v. SAIF, 80 Or App ,631 
( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The. R e f e r e e ' s o r d e r d a t e d J u l y 20, 1988 i s r e v e r s e d . i n p a r t and ; a f f i r m e d i n 
p a r t . That p o r t i o n w h i c h s e t a s i d e t h e i n s u r e r ' s d e n i a l . a n d awarded an assessed 
f e e f o r such s e r v i c e s i s r e v e r s e d . The d e n i a l i s r e i n s t a t e d and u p h e l d . The 
rem a i n d e r o f t h e o r d e r i s a f f i r m e d . 

J a nuary 19, 1990 C i t e as 42 Van N a t t a 150 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND M. HAMMER, Claimant 

WCB Case No. 87-12211 
CORRECTED ORDER ON REVIEW 

Ormsbee & C o r r i g a l l , C l a i m a n t A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board members P e r r y and H o w e l l . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
B l e v i n s ' o r d e r w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s low back c o n d i 
t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t . p o r t i o n o f t h e o r d e r w h i c h u p h e l d 
t h e e m p loyer's d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t i n excess o f t h e D i 
r e c t o r ' s g u i d e l i n e s . On r e v i e w t h e i s s u e s a r e c o m p e n s a b i l i t y o f c l a i m a n t ' s l o w 
back c o n d i t i o n and t h e p r o p r i e t y o f t h e employer's p r o s p e c t i v e d e n i a l . 
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The Board a f f i r m s t h a t p o r t i o n o f t h e o r d e r s e t t i n g a s i d e t h e employer's 
d e n i a l o f c l a i m a n t ' s low back i n j u r y w i t h s u p p l e m e n t a t i o n , and r e v e r s e s t h a t 
p o r t i o n o f t h e o r d e r u p h o l d i n g t h e employer's d e n i a l o f f u t u r e c h i r o p r a c t i c c a r e 
i n excess o f two t r e a t m e n t s a month. 

FINDINGS OF FACT 

We adopt t h e f a c t s c o n t a i n e d w i t h i n t h e Referee's Summary o f Evidence w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t s u s t a i n e d a compensable upper back i n j u r y on October 10, 1986. 
C l a i m a n t s u s t a i n e d a low e r back i n j u r y w h i l e d o i n g e x e r c i s e s p r e s c r i b e d by, p e r 
f ormed under t h e s u p e r v i s i o n o f , and on a machine o f Dr. Meece f o r t h e purpose 
o f e n h a n c i n g c l a i m a n t ' s o v e r a l l body c o n d i t i o n as t r e a t m e n t o f h i s compensable 
upper back c o n d i t i o n . 

On J u l y 30, 1987, p r i o r t o c l o s u r e o f t h e c l a i m , t h e employer d e n i e d c h i 
r o p r a c t i c c a r e i n excess o f two o f f i c e v i s i t s p er month i n accordance w i t h OAR 
436-10-040. T h i s d e n i a l p e r t a i n e d s o l e l y t o p r o s p e c t i v e c h i r o p r a c t i c t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

DENIAL OF LOW BACK CONDITION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s low back c o n d i t i o n was compensable 
s i n c e he s u s t a i n e d i t w h i l e d o i n g e x e r c i s e s a t t h e d i r e c t i o n , and under t h e su
p e r v i s i o n o f t h e t r e a t i n g c h i r o p r a c t o r . We agree. 

The adverse e f f e c t s o f m e d i c a l e x a m i n a t i o n o r t r e a t m e n t a s s o c i a t e d w i t h a 
compensable i n j u r y a r e themselves compensable. V i c k i e L. Cox, 40 Van N a t t a 904 
( 1 9 8 8 ) ; T e r r y L. L i n k , 40 Van N a t t a 17, 19 (19 8 8 ) . F u r t h e r m o r e , i t has been es
t a b l i s h e d t h a t t h e i n s u r e r i s l i a b l e f o r t h e consequences f l o w i n g f r o m t h e i n 
j u r y and t r e a t m e n t , even where such consequences a r e damaging r a t h e r t h a n c u r a 
t i v e . W i l l i a m v. Gates McDonald & Co., 300 Or 278, 281 (1985) c i t i n g McDonouqh 
v. N a t i o n a l H o s p i t a l Assn., 134 Or 451 (19 3 0 ) . See 1 L a r s o n , The Law o f Work
men's Compensation, 13.21, a t 3-415 (1985). 

Here, b u t f o r t h e compensable upper back i n j u r y , c l a i m a n t w o u ld n o t have 
been i n t h e c h i r o p r a c t o r ' s o f f i c e p e r f o r m i n g e x e r c i s e s t o enhance t h e o v e r a l l 
t r e a t m e n t o f h i s upper back c o n d i t i o n . T h e r e f o r e , c l a i m a n t ' s low back c o n d i t i o n 
i s a d i r e c t and n a t u r a l consequence o f t h e o r i g i n a l compensable upper back i n 
j u r y . 

PROSPECTIVE DENIAL OF CHIROPRACTIC TREATMENT 

The R e f e r e e d e c i d e d t h a t t h e employer's d e n i a l o f J u l y 20, 1987, r e g a r d i n g 
f u t u r e c h i r o p r a c t i c t r e a t m e n t i n excess o f two a month was v a l i d and n o t a de
n i a l o f a l l t r e a t m e n t i n t h e f u t u r e . The Referee reasoned t h a t t h e employer had 
p r o v i d e d e x a m i n a t i o n s by o r t h o p a e d i c p h y s i c i a n s and by a n e u r o l o g i s t subsequent 
t o t h e i s s u a n c e o f i t s d e n i a l . 

However, a d e n i a l must be addressed t o a c l a i m f o r m e d i c a l s e r v i c e s . ORS 
65 6 . 2 4 5 ( 2 ) . F u r t h e r m o r e , t h e employer may n o t p r o s p e c t i v e l y deny m e d i c a l s e r 
v i c e s c l a i m s , b u t r a t h e r must deny o n l y c u r r e n t c l a i m s f o r m e d i c a l s e r v i c e s ( i f 
t h e m e d i c a l s e r v i c e s a r e n o t rea s o n a b l e and necessary and a t t r i b u t a b l e t o t h e 
compensable i n j u r y ) . E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . 
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Here, t h e employer's d e n i a l i s v o i d because i t i m p r o p e r l y d e n i e s p r o s p e c 
t i v e t r e a t m e n t r a t h e r t h a n e x i s t i n g c h i r o p r a c t i c c l a i m s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 19, 1988, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . The s e l f - i n s u r e d employer's p r o s p e c t i v e d e n i a l o f c h i r o p r a c t i c 
t r e a t m e n t s i s s e t a s i d e . For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h i s 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e f e e o f $750, t o be p a i d by 
t h e employer. For s e r v i c e s on r e v i e w c o n c e r n i n g t h e low back p a r t i a l d e n i a l , 
c l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e f e e o f $500, t o be p a i d by t h e em
p l o y e r . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $425. 

January 22, 1990 C i t e as 42 Van N a t t a 152 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BONNIE V. BARKER, Claimant 

WCB Case Nos. 87-11496 & 87-11495 
ORDER ON REVIEW 

Karen Werner, Claimant A t t o r n e y 
Acker, e t a l , Defense A t t o r n e y s 

Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Mulder's o r d e r t h a t u p h e l d L i b e r t y 

N o r t h w e s t ' s and Aetna I n s u r a n c e ' s d e n i a l s o f her c l a i m f o r p o s t l a b y r i n t h i n e 
c o n c u s s i o n syndrome, r i g h t u l n a r neuropathy, r i g h t knee j o i n t i r r i t a b i l i t y , 
i n n e r e a r and p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w t h e i s s u e s a r e c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g s upplementa
t i o n . 

On F e b r u a r y 7, 1985, c l a i m a n t s u s t a i n e d an i n j u r y t o her neck and upper 
back w h i l e employed by Aetna's i n s u r e d . The c l a i m was c l o s e d J a n u a r y 2, 1986 by 
D e t e r m i n a t i o n Order award i n g c l a i m a n t 5 p e r c e n t unscheduled permanent d i s a b i l 
i t y . P u r s u a n t t o an August 28, 1986 S e t t l e m e n t , c l a i m a n t was g r a n t e d an 
a d d i t i o n a l 5 p e r c e n t unscheduled permanent d i s a b i l i t y . An August 28, 1986, 
D i s p u t e d C l a i m S e t t l e m e n t d i s p o s e d o f a de n i e d p s y c h i a t r i c c o n d i t i o n . 

On A p r i l 24, 1987, w h i l e w o r k i n g f o r L i b e r t y N o r t h w e s t ' s i n s u r e d , c l a i m a n t 
s u s t a i n e d a n o t h e r back i n j u r y , diagnosed as a c e r v i c a l , mid t h o r a c i c and 
l u m b o s a c r a l s t r a i n . A ".307" o r d e r was i s s u e d on August 10, 1987 a p p o i n t i n g 
L i b e r t y as t h e r e s p o n s i b l e c a r r i e r f o r t h e A p r i l 24, 1987 i n j u r y . L i b e r t y 
r e s c i n d e d i t s J u l y 20, 1987 d e n i a l on September 28, 1987. 

W i t h i n t h e September 28, 1987 r e s c i s s i o n l e t t e r , L i b e r t y p a r t i a l l y d e n i e d 
c l a i m a n t ' s c l a i m f o r p o s t l a b y r i n t h i n e c o n c u s s i o n syndrome, r i g h t u l n a r 
n e u r o p a t h y , r i g h t knee j o i n t i r r i t a b i l i t y and p s y c h o l o g i c a l and s t r e s s c o n d i 
t i o n s . L i b e r t y a s s e r t e d t h a t t h e s e c o n d i t i o n s were n o t r e l a t e d t o t h e A p r i l 24, 
1987, compensable i n j u r y . 

On F e b r u a r y 19, 1988, Aetna d e n i e d c l a i m a n t ' s c l a i m f o r an i n n e r e a r 
c o n d i t i o n . 

The p o s t l a b y r i n t h i n e c o n c u s s i o n syndrome d e n i e d by L i b e r t y i s t h e same 
c o n d i t i o n s u b j e c t t o Aetna's d e n i a l f o r t h e i n n e r ear c o n d i t i o n . ( T r . 9, 10, 
11) 
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The R e f e r e e fo u n d c l a i m a n t n o t c r e d i b l e , u n r e l i a b l e and e v a s i v e . N o t i n g 
t h a t m e d i c a l r e p o r t s i n d i c a t e d t h a t p h y s i c i a n s had d i f f i c u l t i e s w i t h c l a i m a n t ' s 
i n c o n s i s t e n c i e s d u r i n g e x a m i n a t i o n s , t h e Referee c o n c l u d e d t h a t t h e m e d i c a l e v i 
dence d i d n o t e s t a b l i s h a c a u s a l r e l a t i o n s h i p between t h e l a b y r i n t h i n e 
c o n c u s s i o n syndrome ( i n n e r e ar c o n d i t i o n ) , r i g h t u l n a r n e u r o p a t h y , r i g h t knee 
j o i n t i r r i t a b i l i t y , and p s y c h o l o g i c a l c o n d i t i o n w i t h e i t h e r compensable i n j u r y . 
We agree. 

An i n j u r e d w o r k e r i s e n t i t l e d t o re a s o n a b l e and necessary m e d i c a l s e r v i c e s 
n e c e s s i t a t e d by a compensable i n j u r y . ORS 656.245. The q u e s t i o n h e r e i s 
wh e t h e r c l a i m a n t ' s c u r r e n t c o n d i t i o n s a r e c a u s a l l y r e l a t e d t o e i t h e r one o r b o t h 
o f h e r compensable i n j u r i e s . The e t i o l o g y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n s i s a 
complex m e d i c a l q u e s t i o n , t h e r e s o l u t i o n o f whic h l a r g e l y t u r n s on an a n a l y s i s 
o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420 ( 1 9 6 7 ) ; Kassahn 
v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1 9 8 5 ) . 

Where t h e r e i s no p e r s u a s i v e reasons t o do o t h e r w i s e , t h e c l a i m a n t ' s 
t r e a t i n g d o c t o r ' s o p i n i o n i s g e n e r a l l y a f f o r d e d g r e a t w e i g h t . W e i l a n d v. SAIF, 
64 Or App 810 ( 1 9 8 3 ) . Here, c l a i m a n t r e l i e s on t h e m e d i c a l r e p o r t s o f her 
t r e a t i n g p h y s i c i a n Dr. Grimm, a n e u r o l o g i s t , and Dr. B l a c k , a n e u r o - o t o l o g i s t , 
t o e s t a b l i s h c a u s a t i o n . Yet, n e i t h e r o f t h e s e d o c t o r s f i r s t examined c l a i m a n t 
u n t i l w e l l a f t e r t h e second, A p r i l , 1987, i n j u r y . L a c k i n g t h i s f a m i l i a r i t y w i t h 
c l a i m a n t ' s c o n d i t i o n c o i n c i d i n g w i t h her compensable i n j u r i e s , we do n o t ac c o r d 
t h e s e o p i n i o n s t h e w e i g h t g e n e r a l l y r e s e r v e d f o r t r e a t i n g p h y s i c i a n s . 

Moreover, m e d i c a l o p i n i o n which i s based on i n a c c u r a t e o r i n c o m p l e t e 
i n f o r m a t i o n deserves l i t t l e w e i g h t . F o l e y v. SAIF, 29 Or App 151 ( 1 9 7 7 ) . 
Because c l a i m a n t ' s r e n d i t i o n o f her p h y s i c a l c o n d i t i o n s c r i t i c a l l y a f f e c t s t h e 
m e d i c a l o p i n i o n s s u b m i t t e d , c l a i m a n t ' s n o t e d l a c k o f c r e d i b i l i t y and r e l i a b i l i t y 
i s a c r u c i a l f a c t o r t h a t t h e Referee c o r r e c t l y c o n s i d e r e d i n w e i g h i n g t h e medi
c a l e v i d e n c e . See Bush v. SAIF, 68 Or App 230 (1 9 8 4 ) . Inasmuch as t h e o p i n i o n s 
a u t h o r e d by Grimm and B l a c k a r e dependent on c l a i m a n t ' s h i s t o r y , t h e p h y s i c i a n s ' 
o p i n i o n s a r e n o t p e r s u a s i v e . 

A f t e r c o n s i d e r i n g t h e m e d i c a l e v i d e n c e , we a r e more persuaded by Dr. 
Seres, M.D., D i r e c t o r o f Northwest Pa i n Center. Seres p r o v i d e d a w e l l - r e a s o n e d 
and t h o r o u g h o p i n i o n p e r s u a s i v e l y e x p l a i n i n g t h a t t h e r e i s no c a u s a l r e l a t i o n 
s h i p between c l a i m a n t ' s a l l e g e d c o n d i t i o n s and e i t h e r compensable i n j u r y . See 
Somers v. SAIF. 77 Or App 259 (19 8 6 ) . 

We c o n c l u d e t h a t t h e w e i g h t o f t h e p e r s u a s i v e e v i d e n c e does n o t s u p p o r t 
c l a i m a n t ' s b u rden o f p r o v i n g t h a t her a l l e g e d c o n d i t i o n s a r e c a u s a l l y r e l a t e d t o 
t h e compensable F e b r u a r y , 1985 and/or t h e A p r i l , 1987 i n j u r y . A c c o r d i n g l y , 
c l a i m a n t has n o t shown t h a t t h e c u r r e n t p o s t l a b y r i n t h i n e c o n c u s s i o n syndrome, 
r i g h t u l n a r n e u r o p a t h y , r i g h t knee j o i n t i r r i t a b i l i t y , i n n e r e a r o r p s y c h o l o g i 
c a l c o n d i t i o n a r e compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 19, 1988, i s a f f i r m e d . The Board approves 
a c l i e n t - p a i d f e e , n o t t o exceed $357, payable f r o m L i b e r t y N o r t h w e s t t o i t s 
c o u n s e l , and a c l i e n t - p a i d f e e , n o t t o exceed $1,628, p a y a b l e f r o m Aetna/CIGNA 
t o i t s c o u n s e l , i s approved. 



154 C i t e as 42 Van N a t t a 154 (1990) J a n u a r y 22, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
CARL S. BETHELL, Claimant 

WCB Case Nos. 87-02710 & 87-02709 
ORDER ON RECONSIDERATION 

FRANCESCONI & ASSOCIATES, Clai m a n t A t t o r n e y s 
ROBERTS, e t a l , Defense A t t o r n e y s 

SCHEMINSKE & LYONS, Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r December 2 1 , 
1989 Order on Review t h a t d e c l i n e d t o award an assessed f e e f o r s e r v i c e s on r e 
v i e w . I n t h a t o r d e r , we a f f i r m e d t h o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t a s s i g n e d AIAC r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l back c o n d i t i o n and a 
p e r i l y m p h f i s t u l a and hydrops c o n d i t i o n . C l a i m a n t contends t h a t he i s e n t i t l e d 
t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t AIAC's r e q u e s t f o r r e v i e w . 

Under ORS 65 6 . 3 8 2 ( 2 ) , a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e 
assessed f e e when a c a r r i e r i n i t i a t e s Board r e v i e w and t h e Board d e t e r m i n e s t h a t 
" t h e c ompensation awarded t o [ t h e ] c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r r e 
duced." AIAC i n i t i a t e d Board r e v i e w i n t h i s case and sought t o . s h i f t r e s p o n s i 
b i l i t y t o S c o t t W e t z e l S e r v i c e s . Claimant p a r t i c i p a t e d on Board r e v i e w and 
argued t h e p r e v a i l i n g p o s i t i o n t h a t AIAC was t h e r e s p o n s i b l e c a r r i e r . However, 
t h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t w i l l r e c e i v e a h i g h e r r a t e o f 
te m p o r a r y d i s a b i l i t y compensation because AIAC was a s s i g n e d r e s p o n s i b i l i t y . We 
a r e , t h e r e f o r e , u n a b l e t o f i n d t h a t h i s compensation was "n o t d i s a l l o w e d o r r e 
duced" w i t h i n t h e meaning o f ORS 656.382(2). See Rhonda L. B i l o d e a u , 41 Van 
N a t t a 11 ( 1 9 8 9 ) . T h e r e f o r e , we a r e n o t a u t h o r i z e d t o award an assessed f e e . 

A c c o r d i n g l y , o u r December 2 1 , 1989 Order on Review i s w i t h d r a w n . On r e 
c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r December 
2 1 , 1989 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m 
t h e d a t e o f t h i s o r d e r . 

J a nuary 22, 1990 : C i t e as 42 Van N a t t a 154 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JUDITH L. KEELER, Claimant 

WCB Case No. 87-15543 
ORDER ON REVIEW 

R o l l , e t a l , Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order award o f temporary t o t a l d i s a b i l i t y b e n e f i t s f r o m 
June 1, 1987, t h r o u g h October 16, 1987. On r e v i e w , t h e i s s u e i s t e m p o r a r y t o t a l 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y on May 1, 1987, w h i l e w o r k i n g as a 
cannery l a b o r e r . An independent m e d i c a l examiner a d v i s e d her t o change occupa
t i o n s and a v o i d work i n v o l v i n g r e p e t i t i v e s h o u l d e r use. On September 28, 1987, 
c l a i m a n t e n r o l l e d i n a community c o l l e g e b u s i n e s s course as a f u l l - t i m e s t u d e n t . 
A December 1987 D e t e r m i n a t i o n Order awarded her 10 p e r c e n t (32 degrees) unsched
u l e d permanent d i s a b i l i t y and temporary t o t a l d i s a b i l i t y f r o m June 1 , 1987, 
t h r o u g h October 16, 1987. 
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The R e f e r e e fo u n d t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s as she had n o t w i t h d r a w n from t h e l a b o r f o r c e . We agree, b u t we base 
o u r c o n c l u s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

The i n s u r e r contends t h a t when c l a i m a n t e n r o l l e d as a f u l l - t i m e s t u d e n t , 
she e f f e c t i v e l y w i t h d r e w from t h e work f o r c e and i s t h e r e f o r e n o t e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . The i n s u r e r argues t h a t once c l a i m a n t began 
s c h o o l , she had no e x p e c t a t i o n o f e a r n i n g a wage and no i n c e n t i v e t o o b t a i n em
pl o y m e n t . The i n s u r e r r e l i e s upon C u t r i q h t v. Weyerhaeuser Company, 299 Or 290 
( 1 9 8 5 ) , f o r t h e p r o p o s i t i o n t h a t t e mporary t o t a l d i s a b i l i t y i s awarded t o r e 
p l a c e l o s t wages, and a person who has w i t h d r a w n f r o m t h e work f o r c e has n o t 
l o s t wages. 

We do n o t f i n d C u t r i q h t t o be a p p l i c a b l e i n t h e p r e s e n t case. C u t r i q h t 
i n v o l v e d t h e p r o c e s s i n g o f an a g g r a v a t i o n c l a i m . I n t h a t case, a t t h e i n c e p t i o n 
o f h i s c l a i m f o r a g g r a v a t i o n , t h e c l a i m a n t had p e r m a n e n t l y w i t h d r a w n f r o m t h e 
work f o r c e . He was, t h e r e f o r e , no l o n g e r "engaged t o f u r n i s h s e r v i c e s f o r 
r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and c o n t r o l o f an employer." See ORS 
656 . 0 0 5 ( 2 7 ) . Since t h e c l a i m a n t i n C u t r i q h t was no l o n g e r a "worker," he was 
n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s , r e g a r d l e s s o f t h e rea s o n f o r h i s 
p r i o r w i t h d r a w a l f r o m t h e work f o r c e . 

I n c o n t r a s t , c l a i m a n t i n t h i s case had n o t w i t h d r a w n f r o m t h e work f o r c e 
a t t h e i n c e p t i o n o f her i n j u r y c l a i m . Rather, she l e f t work as a d i r e c t r e s u l t 
o f t h e d i s a b l i n g e f f e c t s o f her compensable i n j u r y . C o n s e q u e n t l y , a t t h e t i m e 
o f h e r d e p a r t u r e f r o m t h e work f o r c e , c l a i m a n t was a "worker" f o r purposes o f 
ORS 65 6 . 0 0 5 ( 2 7 ) . Once such s t a t u s i s e s t a b l i s h e d , i t s h o u l d c o n t i n u e t h r o u g h o u t 
t h e p r o c e s s i n g o f t h e i n i t i a l c l a i m . See C h a r l e s P. K e p f o r d , 41 Van N a t t a 573 
( 1 9 8 9 ) . 

I n p r i o r d e c i s i o n s , we have h e l d t h a t under C u t r i q h t , once a c l a i m i s 
c l o s e d and t h e c l a i m a n t p e r m a n e n t l y w i t h d r a w s f r o m t h e work f o r c e , f o r whatever 
r e a s o n , he i s no l o n g e r c o n s i d e r e d a "worker" and i s t h e r e f o r e n o t e n t i t l e d t o 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s s h o u l d h i s c o n d i t i o n worsen. See Ted W. 
Peckham, 41 Van N a t t a 609 (1 9 8 9 ) . However, t h e a n a l y s i s does n o t a p p l y i n s i t u 
a t i o n s such as t h e p r e s e n t one, where t h e c l a i m has n o t been p r e v i o u s l y c l o s e d . 
We c o n c l u d e t h a t i n such cases, t h e reason f o r t h e w o r k e r ' s t o t a l d i s a b i l i t y i s 
t h e compensable i n j u r y and c l a i m a n t remains e n t i t l e d t o such b e n e f i t s f o r t h e 
p e r i o d c o i n c i d i n g w i t h t h a t d i s a b i l i t y . ORS 656 . 2 1 0 ( 1 ) ; f o r m e r ORS 656 . 2 6 8 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 28, 1988, i s a f f i r m e d . For s e r v i c e s on r e ^ 
v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $300, t o be p a i d by t h e 
i n s u r e r . A c l i e n t - p a i d f e e , payable from t h e i n s u r e r t o i t s c o u n s e l , i s 
approved, n o t t o exceed $391. 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD B. KARSTETTER, Claimant 

Own M o t i o n No. 89-0772M 
OWN MOTION ORDER 

S a i f L e g a l , Defense A t t o r n e y 

SAIF has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r a d d i t i o n a l med
i c a l b e n e f i t s r e l a t e d t o h i s 1928 i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have 
e x p i r e d . C l a i m a n t i s r e q u e s t i n g r e o p e n i n g o f h i s 1928 i n j u r y c l a i m f o r t h e 
V i s i t i n g Nurse A s s o c i a t i o n b i l l and reimbursement f o r p a i n m e d i c a t i o n , t r a v e l 
expenses, p a r k i n g p e r m i t s , b u i l d i n g p e r m i t s and a w h e e l c h a i r ramp. SAIF 
recommends r e o p e n i n g o f t h e c l a i m t o p r o v i d e payment f o r t h e V i s i t i n g Nurse 
A s s o c i a t i o n b i l l . 

I n cases i n v o l v i n g pre-1966 i n j u r y c l a i m s , as h e r e , we may e x e r c i s e 
o u r "own m o t i o n " a u t h o r i t y t o reopen a c l a i m f o r payment o f f u r t h e r m e d i c a l 
b e n e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . No wors e n i n g i s r e q u i r e d . N e v e r t h e l e s s , l i f e t i m e 
m e d i c a l c a r e f o r pre-1966 i n j u r i e s i s e n t i r e l y w i t h i n t h e d i s c r e t i o n o f t h e 
Board. We r e s e r v e our d i s c r e t i o n i n t h e s e pre-1966 c l a i m s f o r c i r c u m s t a n c e s i n 
wh i c h a c l a i m a n t ' s need f o r s e r v i c e , t h e expense o f t h e s e r v i c e o r o t h e r f a c t o r s 
w a r r a n t r e o p e n i n g . For example, we g e n e r a l l y do n o t reopen t o a u t h o r i z e o n g o i n g 
p a i n m e d i c a t i o n , t r a v e l expenses, p a r k i n g p e r m i t s and m i s c e l l a n e o u s expenses. 

A f t e r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t ' s c l a i m s h o u l d 
be reopened f o r t h e payment o f t h e V i s i t i n g Nurse A s s o c i a t i o n b i l l f o r s e r v i c e s 
r e n d e r e d A p r i l 17 t h r o u g h A p r i l 30, 1989 and, i f t h e w h e e l c h a i r ramp has passed 
f i n a l c i t y i n s p e c t i o n , t h e c o s t o f t h e b u i l d i n g m a t e r i a l s and b u i l d i n g p e r m i t s . 
A f t e r p r o v i s i o n o f t h e s e s e r v i c e s , SAIF s h o u l d i m m e d i a t e l y c l o s e t h e c l a i m 
p u r s u a n t t o OAR 438-12-055. Reimbursement f r o m t h e Reopened Claims Reserve i s 
a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 

IT I S SO ORDERED. 

January 23, 1990 C i t e as 42 Van N a t t a 156 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FREDRICK D. OXFORD, Claimant 

Own M o t i o n No. 89-0672M 
OWN MOTION ORDER 

Malagon, e t a l , Claimant A t t o r n e y s 
S a i f L e g a l , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f h i s November 20, 1978 i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has accepted r e s p o n s i b i l i t y f o r t h e 
h o s p i t a l i z a t i o n and recommends t h a t c l a i m a n t ' s c l a i m be reopened f o r t h e payment 
o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . C l a i m a n t r e q u e s t s t h a t t h e Board e x e r c i s e i t s 
own m o t i o n a u t h o r i t y t o assess a p e n a l t y and a t t o r n e y f e e f o r u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a wo r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we a r e a u t h o r i z e d t o award te m p o r a r y d i s a b i l i t y compensa
t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 
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F o l l o w i n g our r e v i e w o f t h i s r e c o r d , we a r e persuaded t h a t 
c l a i m a n t ' s compensable c o n d i t i o n has worsened r e q u i r i n g h o s p i t a l i z a t i o n . 
A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y d i s a b i l i t y b e n e f i t s t o 
commence June 8, 1989, t h e d a t e he was h o s p i t a l i z e d f o r c h e m i c a l dependency. 
SAIF s h a l l c o n t i n u e p a y i n g t emporary d i s a b i l i t y compensation u n t i l c l a i m a n t i s 
m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d , o r c l a i m a n t r e t u r n s t o r e g u l a r 
work a t t h e r e g u l a r wage, whichever i s e a r l i e r . Reimbursement f r o m t h e Reopened 
Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 
436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r 
under OAR 438-12-055. 

An employer o r i n s u r e r may be assessed w i t h a p e n a l t y and r e l a t e d 
a t t o r n e y f e e when i t u n r e a s o n a b l y d e l a y s t h e payment o f compensation, o r 
u n r e a s o n a b l y d e l a y s acceptance o r d e n i a l o f a c l a i m . ORS 65 6 . 2 6 2 ( 1 0 ) , 
6 5 6 . 3 8 2 ( 1 ) . Here, t h e r e c o r d shows t h a t SAIF r e c e i v e d c l a i m a n t ' s r e q u e s t f o r 
r e o p e n i n g on October 17, 1989. SAIF s u b m i t t e d i t s recommendation on c l a i m a n t ' s 
r e q u e s t t o t h e Board by l e t t e r d a t e d December 15, 1989. Because SAIF a p p a r e n t l y 
m a i l e d i t s recommendation w i t h i n 60 days a f t e r r e c e i p t o f c l a i m a n t ' s r e q u e s t , we 
do n o t f i n d t h a t SAIF u n r e a s o n a b l y d e l a y e d t h e payment o f compensation. See OAR 
438- 1 2 - 0 2 5 ( 2 ) . No p e n a l t y o r a t t o r n e y f e e i s a p p r o p r i a t e . F i n a l l y , c l a i m a n t ' s 
c o u n s e l i s e n t i t l e d t o a re a s o n a b l e a t t o r n e y f e e p a y a b l e o u t o f t h e i n c r e a s e d 
compensation awarded by t h i s o r d e r . However, we cannot approve a f e e u n l e s s 
c l a i m a n t ' s a t t o r n e y f i l e s a r e t a i n e r agreement. See OAR 438 - 1 5 - 0 1 0 ( 1 ) . Because 
no r e t a i n e r agreement has been r e c e i v e d t o d a t e , an a t t o r n e y f e e s h a l l n o t be 
approved. 

I T IS SO ORDERED. 

Jan u a r y 24, 1990 C i t e as 42 Van N a t t a 157 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RENEE A. ANDERSON, Claimant 

WCB Case Nos. 87-12035 & 86-04852 
ORDER DENYING REQUEST 

Fr a n c e s c o n i , e t a l . , C l a i m a n t A t t o r n e y s 
Mark B r o n s t e i n ( S a i f ) , Defense A t t o r n e y 

Schwabe, e t a l . , Defense A t t o r n e y s 

C l a i m a n t seeks r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r December 1 1 , 
1989 Order on Review t h a t d i d n o t award an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r 
v i c e s r e n d e r e d a t h e a r i n g and on Board r e v i e w f o r p r e v a i l i n g a g a i n s t t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a neck, l e f t s h o u l d e r , 
and upper back c o n d i t i o n . E n c l o s i n g s t a t e m e n t s o f s e r v i c e s , c l a i m a n t r e q u e s t s 
an i n s u r e r - p a i d a t t o r n e y f e e award f o r b o t h l e v e l s . The r e q u e s t i s d e n i e d . 

FINDINGS 

On December 11, 1989, t h e Board i s s u e d an Order on Review. Pursuant 
t o t h a t o r d e r , t h e Referee's o r d e r , w h i c h had u p h e l d SAIF's d e n i a l o f c l a i m a n t ' s 
"new i n j u r y " c l a i m and s e t a s i d e a s e l f - i n s u r e d employer's "de f a c t o " d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , was r e v e r s e d . The Board o r d e r d i d n o t address t h e 
amount o f , o r t h e e n t i t l e m e n t t o , an assessed f e e . That o r d e r has n o t been 
a p p e a l e d , s t a y e d , o r r e p u b l i s h e d . 

On January 11 , 1990, c l a i m a n t ' s c o u n s e l m a i l e d , by c e r t i f i e d m a i l , a 
r e q u e s t f o r r e c o n s i d e r a t i o n o f our December 11, 1989 o r d e r . S t a t e m e n t s o f s e r 
v i c e s f o r b o t h t h e h e a r i n g and r e v i e w l e v e l s were e n c l o s e d . The r e q u e s t was r e 
c e i v e d by t h e Board on January 16, 1990. 



158 Renee A. Anderson, 42 Van N a t t a 157 (1990) 

CONCLUSIONS 

Inasmuch as o u r December 11, 1989 o r d e r was n e i t h e r a p p e a l e d , 
a b a t e d , s t a y e d , r e p u b l i s h e d nor w i t h d r a w n w i t h i n 30 days o f i t s i s s u a n c e , i t has 
become f i n a l by o p e r a t i o n o f law. ORS 656.295(8); I n t e r n a t i o n a l Paper Co. v. 
W r i g h t , 80 Or App 444, 447 (19 8 6 ) . We have p r e v i o u s l y c o n c l u d e d t h a t we r e t a i n 
j u r i s d i c t i o n t o c o n s i d e r a r e q u e s t f o r an a t t o r n e y f e e even a f t e r t h e o r d e r on 
t h e m e r i t s has become f i n a l by o p e r a t i o n o f law. See Jane E. S t a n l e y , 40 Van 
N a t t a 831 ( 1 9 8 8 ) , r e v ' d on o t h e r grounds Amfac, I n c . v. G a r c i a - M a c i e l , 98 Or App 
88 ( 1 9 8 9 ) . I n o r d e r t o r e t a i n j u r i s d i c t i o n over t h e a t t o r n e y f e e r e q u e s t , o u r 
p r i o r o r d e r must n o t have addressed e i t h e r t h e e n t i t l e m e n t t o , o r t h e amount o f , 
an a t t o r n e y f e e . Gabino R. Orozco, 41 Van N a t t a 599, 775 ( 1 9 8 9 ) ; R o b e r t D. 
J a n i n i , 40 Van N a t t a 1127 (1 9 8 8 ) . 

Our December 1 1 , 1989 o r d e r d i d n o t address c l a i m a n t ' s c o u n s e l ' s 
e n t i t l e m e n t t o o r t h e amount o f an i n s u r e r - p a i d f e e . Thus, we c o n c l u d e t h a t we 
r e t a i n j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s a t t o r n e y f e e r e q u e s t . 

A l t h o u g h we have j u r i s d i c t i o n t o e n t e r t a i n t h e a t t o r n e y f e e i s s u e , 
we must t u r n t o ou r r u l e s t o d e t e r m i n e whether t h e r e q u e s t i s p r o p e r l y b e f o r e 
us. We h o l d t h a t i t i s n o t . 

The l a s t b r i e f was f i l e d i n t h i s case i n June 1988. A t t h a t t i m e , 
OAR 4 3 8 - 1 5 - 0 2 7 ( 1 ) ( d ) (amended and renumbered OAR 4 3 8 - 1 5 - 0 2 8 ( 1 ) ( c ) , WCB Admin. 
Order 2-1989, A p r i l 1, 1989), p r o v i d e d t h a t a st a t e m e n t o f s e r v i c e s f o r Board 
r e v i e w s h a l l be f i l e d w i t h i n 15 days a f t e r t h e f i l i n g o f t h e l a s t b r i e f t o t h e 
Board. 

Here, c l a i m a n t ' s s t a t e m e n t s o f s e r v i c e were n o t s u b m i t t e d w i t h i n 15 
days o f t h e f i l i n g o f t h e l a s t b r i e f on r e v i e w . R a t h e r , t h e s t a t e m e n t s were r e 
c e i v e d by t h e Board more t h a n 30 days a f t e r t h e i s s u a n c e o f o u r December 1 1 , 
1989 o r d e r . We have p r e v i o u s l y proceeded t o address a t t o r n e y f e e r e q u e s t s when 
a s t a t e m e n t o f s e r v i c e s has been u n t i m e l y s u b m i t t e d . See M a r i e C. Walsh, 41 Van 
N a t t a 777 ( 1 9 8 9 ) . However, i n o r d e r t o do so, we have emphasized t h a t we must 
r e t a i n j u r i s d i c t i o n o v e r t h e m e r i t s o f t h e case. I d . 

Inasmuch as our o r d e r on t h e m e r i t s o f t h i s case has become f i n a l by 
o p e r a t i o n o f law and s i n c e t h e s t a t e m e n t s o f s e r v i c e s have been u n t i m e l y s u b m i t 
t e d , we deny c l a i m a n t ' s r e q u e s t f o r an assessed f e e f o r s e r v i c e s a t t h e h e a r i n g 
and r e v i e w l e v e l . 

I T IS SO ORDERED. 

January 24, 1990 C i t e as 42 Van N a t t a 158 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN G. BARRON, Claimant 

WCB Case Nos. 88-03911 & 87-19363 
ORDER ON REVIEW 

John D. McLeod, Cla i m a n t A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 
M i t c h e l l , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C r a w f o r d & Company r e q u e s t s r e v i e w o f Referee Mulder's o r d e r t h a t : ( 1 ) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s c u r r e n t r i g h t knee 
c o n d i t i o n ; and (2) u p h e l d S c o t t Wetzel S e r v i c e s ' d e n i a l o f c l a i m a n t ' s a g g r a v a 
t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . 
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FINDINGS OF FACT 
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C l a i m a n t s u s t a i n e d a compensable r i g h t knee i n j u r y i n October 1979 w h i l e 
w o r k i n g as a meat packer f o r a p r i o r employer. He had s u r g e r y on h i s r i g h t 
knee. The c l a i m was c l o s e d i n August 1980 by a D e t e r m i n a t i o n Order w h i c h 
awarded 10 p e r c e n t (32 degrees) scheduled permanent d i s a b i l i t y . X-rays a t t h a t 
t i m e showed c l a i m a n t had d e g e n e r a t i v e a r t h r i t i s i n b o t h knees. He r e t i r e d from 
b u t c h e r i n g . 

I n August 1982, a f t e r e x p e r i e n c i n g l e f t knee p a i n , c l a i m a n t and t h e p r i o r 
employer e n t e r e d i n t o a D i s p u t e d Claim S e t t l e m e n t , s t i p u l a t i n g t h a t c l a i m a n t ' s 
l e f t knee and b i l a t e r a l o s t e o a r t h r i t i c knee c o n d i t i o n s were n o t due t o t h e 1979 
r i g h t knee i n j u r y . 

I n May 1985 c l a i m a n t began w o r k i n g as a s e c u r i t y p e r s o n f o r t h e p r e s e n t 
e mployer. I n December 1985 c l a i m a n t compensably i n j u r e d h i s l e f t knee. S c o t t 
W e t z e l S e r v i c e s , who was on t h e r i s k a t t h i s t i m e , a c c e p t e d t h e i n j u r y c l a i m . 

I n e a r l y 1986 Dr. Manley, an o r t h o p e d i s t , n o t e d some r i g h t knee s w e l l i n g 
w h i l e t r e a t i n g c l a i m a n t ' s l e f t knee. 

On J u l y 1, 1987, i n s u r a n c e coverage f o r t h e employer passed t o C r a w f o r d & 
Company. On J u l y 7, 1987, c l a i m a n t complained t o Dr. Manley o f i n c r e a s e d p a i n 
i n h i s r i g h t knee. No new t r a u m a t i c event l e d t o t h e i n c r e a s e d p a i n . Dr. 
Manley suggested a t o t a l knee replacement on t h e r i g h t knee. 

I n A p r i l 1988, c l a i m a n t saw Dr. Thompson f o r an in d e p e n d e n t m e d i c a l exami
n a t i o n . B o t h C r a w f o r d & Company and S c o t t Wetzel d e n i e d c o m p e n s a b i l i t y and r e 
s p o n s i b i l i t y . C l a i m a n t ' s c o n d i t i o n r e q u i r i n g t r e a t m e n t was d e g e n e r a t i v e 
o s t e o a r t h r i t i s o f t h e r i g h t knee. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t t h e o p i n i o n o f Dr. Manley was more p e r s u a s i v e t h a n 
t h a t o f Dr. Thompson and t h a t c l a i m a n t had e s t a b l i s h e d by a preponderance o f t h e 
e v i d e n c e t h a t h i s knee c o n d i t i o n was due t o h i s work a c t i v i t i e s a f t e r J u l y 1, 
1987. As a r e s u l t , t h e Referee a s s i g n e d r e s p o n s i b i l i t y t o C r a w f o r d & Company. 
We d i s a g r e e . 

C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable c l a i m a g a i n s t C r a w f o r d & Company, c l a i m a n t must 
e s t a b l i s h t h a t h i s work as a s e c u r i t y guard a f t e r J u l y 1, 1987 was t h e m a j or 
c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s u n d e r l y i n g d e g e n e r a t i v e a r t h r i t i c 
c o n d i t i o n . W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . We u s u a l l y d e f e r t o t h e 
o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , u n l e s s s i g n i f i c a n t reasons e x i s t t o do o t h e r 
w i s e . T a y l o r v. SAIF, 75 Or App 583, 585 (19 8 5 ) . 

Here, we f i n d t h e r e a r e reasons t o do o t h e r w i s e . We f i n d Dr. Manley t o be 
u n p e r s u a s i v e , because h i s o p i n i o n i s based on i n c o m p l e t e o r i n a c c u r a t e i n f o r m a 
t i o n . See Moe v. C e i l i n g Systems. 44 Or App 429 ( 1 9 8 0 ) . Manley a d m i t t e d t h a t 
he had no i n f o r m a t i o n about t h e c o n d i t i o n o f c l a i m a n t ' s r i g h t knee i n 1979, 
a l t h o u g h he suggested t h a t i t was t h e u n d e r l y i n g problem f o r h i s 1987 r i g h t knee 
d i f f i c u l t y . He a l s o assumed t h a t c l a i m a n t ' s j o b e n t a i l e d a g r e a t d e a l o f w a l k 
i n g and g o i n g up and down s t a i r s . I n c o n t r a s t , c l a i m a n t t e s t i f i e d t h a t t e n p e r 
c e n t o r l e s s o f h i s t i m e was spent i n w a l k i n g and t h a t he used e l e v a t o r s and 
e s c a l a t o r s , n o t s t a i r s . From t h i s , we conclude t h a t Dr. Manley had i n s u f f i c i e n t 
i n f o r m a t i o n f r o m w h i c h t o o f f e r a p e r s u a s i v e m e d i c a l o p i n i o n r e g a r d i n g t h e 
c a u s a t i o n o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . F u r t h e r m o r e , as d i s c u s s e d below, 
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Manley changed h i s mind so f r e q u e n t l y about c a u s a t i o n t h a t we f i n d him 
u n p e r s u a s i v e . 

We a r e t h u s l e f t w i t h Dr. Thompson's o p i n i o n , w h i c h we f i n d t o be more 
p e r s u a s i v e because i t i s w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . See 
Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) . Dr. Thompson examined c l a i m a n t and 
r e v i e w e d a s e r i e s o f x - r a y s o f b o t h o f c l a i m a n t ' s knees t a k e n i n 1979 and 1980. 
He o p i n e d t h a t c l a i m a n t ' s c u r r e n t r i g h t knee problem was due t o t h e n a t u r a l p r o 
g r e s s i o n o f h i s d e g e n e r a t i v e a r t h r i t i s , w hich had p r o b a b l y been a c c e l e r a t e d by 
t h e 1979 i n j u r y and r e s u l t i n g s u r g e r y . He a l s o s t a t e d t h a t c l a i m a n t ' s employ
ment as a s e c u r i t y g u a r d was n o t t h e major c o n t r i b u t i n g cause o f h i s r i g h t knee 
c o n d i t i o n . 

We c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s work was t h e m a j o r 
c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f h i s d e g e n e r a t i v e a r t h r i t i c c o n d i t i o n . 

To e s t a b l i s h c o m p e n s a b i l i t y a g a i n s t S c o t t Wetzel o f h i s 1987 r i g h t knee 
c o n d i t i o n , c l a i m a n t must show, by a preponderance o f t h e e v i d e n c e , t h a t t h e 1985 
l e f t knee compensable i n j u r y w i t h S c o t t Wetzel was a m a t e r i a l c o n t r i b u t i n g cause 
o f h i s 1987 r i g h t knee d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . Hutcheson v. 
Weyerhaeuser, 288 Or 5 1 , 56 ( 1 9 7 9 ) . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The i s s u e o f w h e t h e r 
c l a i m a n t ' s 1987 r i g h t knee c o n d i t i o n was c a u s a l l y r e l a t e d t o t h e 1985 l e f t knee 
i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, t h e r e s o l u t i o n o f t h i s i s s u e 
l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation 
Dept., 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

The o n l y m e d i c a l e v i d e n c e s u p p o r t i n g t h e Referee's o p i n i o n was p r o v i d e d by 
Dr. Manley. I n i t i a l l y , he i n d i c a t e d t h a t c l a i m a n t ' s r i g h t knee problems were 
d i r e c t l y r e l a t e d t o t h e d e g e n e r a t i v e changes i n c l a i m a n t ' s l e f t knee and t h e 
w a l k i n g r e q u i r e d by h i s work as a s e c u r i t y guard. Next, he s t a t e d t h a t 
c l a i m a n t ' s r i g h t knee problem was d i r e c t l y r e l a t e d t o h i s 1979 i n j u r y . Then, he 
o p i n e d t h a t c l a i m a n t ' s p r e s e n t work was a m a t e r i a l cause o f h i s r i g h t knee 
p r o b l e m . F i n a l l y , he s t a t e d he c o u l d f i n d no d i r e c t r e l a t i o n s h i p between 
c l a i m a n t ' s r i g h t knee problem and h i s l e f t knee i n j u r y . 

We f i n d Dr. Manley t o be u n p e r s u a s i v e because he changed h i s o p i n i o n t h r e e 
t i m e s b e f o r e he f i n a l l y s t a t e d t h a t he c o u l d f i n d no d i r e c t r e l a t i o n s h i p between 
c l a i m a n t ' s 1987 r i g h t knee problem and h i s 1985 l e f t knee i n j u r y . As a r e s u l t , 
c l a i m a n t has n o t met h i s burden t o prove t h a t h i s 1987 r i g h t knee p r o b l e m was 
m a t e r i a l l y r e l a t e d t o h i s 1985 l e f t knee i n j u r y . 

R e s p o n s i b i l i t y 

Because c l a i m a n t f a i l e d t o e s t a b l i s h t h a t h i s 1987 r i g h t knee p r o b l e m was 
m a t e r i a l l y r e l a t e d t o h i s 1985 l e f t knee i n j u r y w i t h S c o t t W e t z e l o r t h a t h i s 
work as a s e c u r i t y g u a r d w h i l e Crawford and Company was on t h e r i s k was t h e 
m a j o r c o n t r i b u t i n g cause o f t h e w orsening o f h i s a r t h r i t i c c o n d i t i o n , we con
c l u d e t h a t t h e c l a i m i s n o t compensable a g a i n s t e i t h e r c a r r i e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 13, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . C r a w f o r d & Company's d e n i a l i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s 
a t t o r n e y f e e award t o c l a i m a n t i s r e v e r s e d . The remainder o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $1,411, p a y a b l e f r m 
C r a w f o r d & Company t o i t s c o u n s e l , i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARY G. CHARD, Claimant 

WCB Case Nos. '87-05726 & 87-05725 
ORDER ON REVIEW 

M i c h a e l B. Dye, Cla i m a n t A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 
M a r s h a l l J. Yager, Defense A t t o r n e y 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee H i g a s h i ' s o r d e r 
t h a t : (1) d e c l i n e d t o g r a n t an award o f permanent t o t a l d i s a b i l i t y , beyond a 
p r i o r D e t e r m i n a t i o n Order t h a t awarded 5 p e r c e n t (9.6 degrees) s c h e d u l e d perma
n e n t d i s a b i l i t y f o r each arm; (2) awarded 40 p e r c e n t (128 degrees) unscheduled 
permanent d i s a b i l i t y f o r her neck, upper back and b i l a t e r a l s h o u l d e r c o n d i t i o n s , 
beyond a p r i o r D e t e r m i n a t i o n Order t h a t d i d n o t award u n s c h e d u l e d permanent d i s 
a b i l i t y ; and (3) d e c l i n e d t o award a d d i t i o n a l s cheduled permanent d i s a b i l i t y f o r 
her b i l a t e r a l arm c o n d i t i o n , beyond t h e 5 p e r c e n t (9.6 degrees) p r e v i o u s l y 
awarded f o r each arm. 

We m o d i f y t h e Referee's award o f unscheduled permanent d i s a b i l i t y . 

ISSUES 

1. Whether c l a i m a n t i s pe r m a n e n t l y and t o t a l l y d i s a b l e d . 

2. The e x t e n t o f c l a i m a n t ' s unscheduled and sch e d u l e d permanent 
d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , 68 a t t h e h e a r i n g , began w o r k i n g f o r t h e employer i n 1980 as a 
c h e r r y s o r t e r . S h o r t l y t h e r e a f t e r , she began t o e x p e r i e n c e p a i n i n her neck, 
back, s h o u l d e r s , arms, and w r i s t s . She sought m e d i c a l t r e a t m e n t and was 
di a g n o s e d as h a v i n g b i l a t e r a l c a r p a l t u n n e l syndrome. I n December, 1984, she 
f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m w i t h t h e employer, who a t t h a t t i m e was 
i n s u r e d by I n d u s t r i a l I n d e m n i t y . The c l a i m was ac c e p t e d . I n May, 1985, c a r p a l 
t u n n e l r e l e a s e s u r g e r y was pe r f o r m e d on each o f c l a i m a n t ' s w r i s t s . She e v e n t u 
a l l y r e c e i v e d a t o t a l award o f 30 p e r c e n t scheduled permanent d i s a b i l i t y f o r 
each w r i s t . 

I n A p r i l , 1985, t h e employer changed i n s u r e r s and began coverage w i t h 
Lumbermen's U n d e r w r i t i n g A l l i a n c e . C laimant r e t u r n e d t o work f o r t h e employer 
i n August, 1985, and worked t h r o u g h A p r i l , 1986. Because her work was s e a s o n a l , 
she d i d n o t resume her work u n t i l August, 1986. S h o r t l y t h e r e a f t e r , she n o t i c e d 
a r e c u r r e n c e o f her upper e x t r e m i t y p a i n and symptoms. She sought t r e a t m e n t 
f r o m Dr. Moore, a c h i r o p r a c t o r . Moore t o o k her o f f work. L a t e r t h a t month, 
c l a i m a n t f i l e d a n o t h e r w o r k e r s ' compensation c l a i m w i t h h er employer f o r her 
"arms." B o t h I n d u s t r i a l I n d e m n i t y and Lumbermen's U n d e r w r i t i n g d e n i e d t h e 
c l a i m . 

I n O c t o b e r , 1986, c l a i m a n t began t o t r e a t w i t h Dr. A k i t a , a c h i r o p r a c t o r . 
A k i t a d i a g n o s e d her upper neck, upper back, and b i l a t e r a l s h o u l d e r c o n d i t i o n s as 
a m y o f a s c i a l syndrome. 

An ORS 656.307 Order i s s u e d i n March, 1987. S h o r t l y t h e r e a f t e r , 
I n d u s t r i a l I n d e m n i t y and Lumbermen's U n d e r w r i t i n g d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s neck, upper back, and b i l a t e r a l s h o u l d e r c o n d i t i o n s . C l a i m a n t p r o 
ceeded t o h e a r i n g b e f o r e Referee Q u i l l i n a n . Q u i l l i n a n f o u n d t h a t Lumbermen's 
U n d e r w r i t i n g was t h e r e s p o n s i b l e i n s u r e r f o r c l a i m a n t ' s neck, back, and 
b i l a t e r a l s h o u l d e r c o n d i t i o n s . 
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I n A ugust, 1987, a D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m w i t h 
Lumbermen's U n d e r w r i t i n g and awarded her 5 p e r c e n t s c h e d u l e d permanent d i s a b i l 
i t y f o r each arm. That D e t e r m i n a t i o n Order was amended by two subsequent o r d e r s 
w i t h o u t any a d d i t i o n a l award o f scheduled permanent d i s a b i l i t y . 

ULTIMATE FINDING OF FACT 

C l a i m a n t i s c a p a b l e o f p e r f o r m i n g s u i t a b l e and g a i n f u l employment and has 
moderate d i s a b i l i t y . 

CONCLUSIONS OF LAW 

Permanent T o t a l D i s a b i l i t y 

A w o r k e r may p r o v e t h a t she i s per m a n e n t l y t o t a l l y d i s a b l e d f r o m t h e medi
c a l e v i d e n c e a l o n e o r f r o m a c o m b i n a t i o n o f p h y s i c a l , s o c i a l , and v o c a t i o n a l 
f a c t o r s under t h e " o d d - l o t " d o c t r i n e . W i l s o n v. Weyerhaeuser, 30 Or App 403 
( 1 9 7 7 ) ; ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . I n a d d i t i o n , she must pr o v e t h a t she i s w i l l i n g t o 
seek r e g u l a r g a i n f u l employment and t h a t she made r e a s o n a b l e e f f o r t s t o o b t a i n 
such employment, u n l e s s t o do so would be f u t i l e . SAIF v. S c h o l l , 92 Or App 
594, 597 ( 1 9 8 8 ) ; ORS 656.206 ( 3 ) . 

Here, c l a i m a n t i s n o t pe r m a n e n t l y t o t a l l y d i s a b l e d based s o l e l y on h e r 
p h y s i c a l o r m e d i c a l c o n d i t i o n . Moore d i d n o t r e s t r i c t her f r o m p e r f o r m i n g 
s e d e n t a r y work. Moreover, A k i t a o p i n e d t h a t she c o u l d r e t u r n t o l i g h t d u t y 
work. 

T u r n i n g t o t h e " o d d - l o t " d o c t r i n e , v i e w i n g t h e m e d i c a l e x p e r t s ' e v a l u a t i o n 
o f c l a i m a n t ' s permanent i m p a i r m e n t t o g e t h e r w i t h her t e s t i m o n y , we assess her 
im p a i r m e n t as moderate. See e.g., Exs. 62A & 62B-4; T r . 30-40. I n a d d i t i o n , 
her b i l a t e r a l c a r p a l t u n n e l syndrome i s a " p r e e x i s t i n g d i s a b i l i t y " under ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) . We, t h e r e f o r e , i n c l u d e t h a t c o n d i t i o n i n d e c i d i n g w h e t h e r she i s 
p e r m a n e n t l y t o t a l l y d i s a b l e d . 

C l a i m a n t i s 68 y e a r s o f age. A l t h o u g h she has a GED c e r t i f i c a t e , she has 
no f o r m a l e d u c a t i o n o r t r a i n i n g beyond 1 0 t h grade. She has worked on an 
assembly l i n e , as a cannery w o r k e r , and as a nurse's a i d e . Based on t h a t 
employment h i s t o r y , t h e f o l l o w i n g s u i t a b l e employment was i d e n t i f i e d by voca
t i o n a l c o u n s e l o r R i d d l e : (1) b e l t worker c h e r r y s o r t e r ; (2) d r i l l p r e s s o p e r a 
t o r ; ( 3 ) goods packager; (4) f u r n i t u r e r e p a i r f i n i s h e r ; (5) f o o d p a c k a g e r ; and 
(6) n u r s e ' s a i d e , s u p r a . We a r e persuaded by R i d d l e ' s e x p e r t o p i n i o n . 

C l a i m a n t ' s e x p e r t , McNaught, a l s o t e s t i f i e d a t h e a r i n g . There i s n o t h i n g 
i n h i s t e s t i m o n y t h a t would persuade us t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . R i d d l e i d e n t i f i e d j o b s w i t h i n c l a i m a n t ' s c a p a b i l i t i e s and so d i d 
McNaught. McNaught d i d n o t p e r s u a s i v e l y r u l e o u t t h e s e j o b s as b e i n g w i t h i n 
c l a i m a n t ' s c a p a b i l i t i e s . 

A c c o r d i n g l y , on t h i s r e c o r d , c l a i m a n t has n o t pro v e n t h a t h e r p h y s i c a l 
c o n d i t i o n combined w i t h t h e v a r i o u s s o c i a l / v o c a t i o n a l f a c t o r s , p e r m a n e n t l y p r e 
c l u d e s h er f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
We, t h e r e f o r e , agree w i t h t h e Referee i n s o f a r as he c o n c l u d e d t h a t c l a i m a n t had 
n o t p r o v e n e n t i t l e m e n t t o an award o f permanent t o t a l d i s a b i l i t y . 

E x t e n t o f Unscheduled and Scheduled D i s a b i l i t y 

The t e s t f o r d e t e r m i n i n g t h e e x t e n t o f a worker's u n s c h e d u l e d permanent 
d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) ; see a l s o for m e r OAR 436-30-380 e t seq. 
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Here, c l a i m a n t has moderate permanent p h y s i c a l i m p a i r m e n t i n h e r neck, 
upper back, and b i l a t e r a l s h o u l d e r areas. Moreover, her advanced age o f 68 
y e a r s d e t r a c t s f r o m her e a r n i n g c a p a c i t y , as does her l i m i t e d e d u c a t i o n and 
employment h i s t o r y . D e s p i t e her e x i s t i n g t r a n s f e r a b l e s k i l l s i d e n t i f i e d by 
R i d d l e , we co n c l u d e t h a t she has permanently l o s t 80 p e r c e n t o f h e r e a r n i n g 
c a p a c i t y due t o her compensable neck, upper back, and b i l a t e r a l s h o u l d e r 
c o n d i t i o n s . 

A w o r k e r ' s e x t e n t o f scheduled permanent d i s a b i l i t y i s d e t e r m i n e d by t h e 
degree o f l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member. ORS 6 5 6 . 2 1 4 ( 2 ) . View
i n g c l a i m a n t ' s t e s t i m o n y t o g e t h e r w i t h t h e e v a l u a t i o n o f her p h y s i c a l c a p a c i 
t i e s , we assess her permanent degree o f l o s s o f use o r f u n c t i o n o f each arm as 
no g r e a t e r t h a n t h e 30 p e r c e n t t o t a l award t h a t she has a l r e a d y r e c e i v e d . See 
ORS 656.222. A c c o r d i n g l y , we agree w i t h t h e Referee i n s o f a r as he c o n c l u d e d 
t h a t c l a i m a n t was n o t e n t i t l e d t o an a d d i t i o n a l award o f s c h e d u l e d permanent 
d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d March 4, 1988, as amended on March 25, 1988, i s 
r e v e r s e d i n p a r t , m o d i f i e d i n p a r t , and a f f i r m e d i n p a r t . We m o d i f y t h a t p o r 
t i o n o f h i s o r d e r t h a t awarded 40 p e r c e n t unscheduled permanent d i s a b i l i t y . I n 
l i e u o f t h e Referee's award, c l a i m a n t i s awarded 80 p e r c e n t (256 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y . We a f f i r m a l l r e m a i n i n g p o r t i o n s o f t h e 
Re f e r e e ' s o r d e r . C l a i m a n t ' s a t t o r n e y i s awarded an approved a t t o r n e y f e e e q u a l 
t o 25 p e r c e n t o f t h e i n c r e a s e d permanent d i s a b i l i t y compensation awarded by t h i s 
o r d e r , p r o v i d e d t h a t t h e t o t a l o f fees approved by t h e R e f e r e e and t h e Board do 
n o t exceed $3,800. The Board approves a c l i e n t - p a i d f e e , p a y a b l e f r o m 
Lumbermen's U n d e r w r i t i n g t o i t s a t t o r n e y , n o t t o exceed $1,225. 

J a n u a r y 24, 1990 C i t e as 42 Van N a t t a 163 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THERESA A. DOUGLASS, Claimant 

WCB Case No. 86-14368 
ORDER ON REVIEW 

Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s , and c l a i m a n t c r o s s - r e q u e s t s , r e v i e w o f 
Re f e r e e Shebley's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m f o r her neck, r i g h t s h o u l d e r , arm, head, and consequent 
d e p r e s s i o n ; ( 2 ) awarded i n t e r i m compensation; and (3) assessed a p e n a l t y and 
a t t o r n e y f e e f o r an a l l e g e d f a i l u r e t o pay i n t e r i m compensation. On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y , i n t e r i m compensation, and p e n a l t i e s and f e e s . We 
r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h s u p p l e m e n t a t i o n . 

C l a i m a n t has had r e c u r r i n g p e r i o d s o f d e p r e s s i o n and a t t e n d a n t 
s o m a t i z a t i o n p r i o r t o her employment and a l l e g e d o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t ' s range o f s h o u l d e r m o t i o n decreased d u r i n g t h e p e r i o d o f t i m e 
she was r e l e a s e d f r o m work and r e c e i v i n g t r e a t m e n t f o r her c o n d i t i o n . 
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CONCLUSIONS OF LAW AND OPINION 

To p r e v a i l on h e r o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t must d e m o n s t r a t e by 
a preponderance o f t h e e v i d e n c e t h a t her work a c t i v i t i e s and e x p o s u r e s , when 
compared t o nonwork a c t i v i t i e s and exposures, were t h e major c o n t r i b u t i n g cause 
o f t h e o n s e t o r w o r s e n i n g o f her c o n d i t i o n r e s u l t i n g i n d i s a b i l i t y o r r e q u i r i n g 
m e d i c a l s e r v i c e s . See fo r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H v s t e r Co., 295 Or 
298, 310 ( 1 9 8 3 ) ; Devereaux v. N o r t h P a c i f i c I n s . Co., 74 Or App 388 ( 1 9 8 5 ) . 

The R e f e r e e fo u n d c l a i m a n t t o be u n r e l i a b l e i n her t e s t i m o n y . We agree. 
C l a i m a n t has had o c c a s i o n t o be seen by a number o f p h y s i c i a n s i n t h e c o u r s e o f 
her t r e a t m e n t . M e d i c a l o p i n i o n r e g a r d i n g t h e d i a g n o s i s and cause o f c l a i m a n t ' s 
c o n d i t i o n i s v a r i e d and c o n t r a d i c t o r y . 

C l a i m a n t l a s t worked on March 29, 1985. She r e p o r t e d t h a t she had been 
e x p e r i e n c i n g an o n s e t o f r i g h t arm p a i n f o r an undet e r m i n e d p e r i o d p r i o r t o t h i s 
d a t e . She i n i t i a l l y began r e c e i v i n g l o n g t e r m d i s a b i l i t y payments under p r i v a t e 
h e a l t h c a r e coverage p r o v i d e d by her employer. A fo r m 801 was f i r s t f i l e d on 
September 12, 1986. 

C l a i m a n t ' s c o m p l a i n t s have been s u b j e c t i v e and her e x a m i n a t i o n s have been 
c h a r a c t e r i z e d by normal p h y s i c a l f i n d i n g s . X-rays, EMG, and o t h e r l a b o r a t o r y 
s t u d i e s have a l l p r o v e n n e g a t i v e . 

C l a i m a n t ' s p r i m a r y source o f s u p p o r t i n g m e d i c a l o p i n i o n comes f r o m Dr. 
Rusch, an o r t h o p e d i s t . Dr. Rusch advanced c o n t r a d i c t o r y o p i n i o n s as t o whether 
c l a i m a n t ' s employment was r e s p o n s i b l e f o r a wor s e n i n g o f her u n d e r l y i n g c o n d i 
t i o n , w h i c h he d e f i n e d as m y o f a s c i t i s t h a t p r e e x i s t e d h er employment. As l a t e 
as June 1987, Dr. Rusch was r e p o r t i n g t h a t c l a i m a n t ' s work had o n l y worsened her 
symptoms and n o t h e r u n d e r l y i n g c o n d i t i o n . However, i n a December 1987 d e p o s i 
t i o n Dr. Rusch m o d i f i e d h i s e a r l i e r o p i n i o n by s a y i n g t h a t , i n h i s o p i n i o n , t h e 
symptoms o f m y o f a s c i t i s were t h e c o n d i t i o n . Dr. Rusch went on t o say t h a t t h e 
causes o f m y o f a s c i t i s were m u l t i f a c t o r i a l and c o u l d r e s u l t f r o m m e c h a n i c a l , psy
c h o l o g i c a l , and d i s e a s e p r o c e s s e s . He acknowledged t h a t c l a i m a n t ' s d a i l y a c t i v 
i t i e s o f housekeeping and r e c r e a t i o n would have a w o r s e n i n g e f f e c t on her c o n d i 
t i o n and t h a t s o m a t i z a t i o n was a l s o a p o t e n t i a l cause o f t h e w o r s e n i n g . 

C l a i m a n t began t r e a t i n g w i t h Dr, Watkins, a p s y c h i a t r i s t , on December 3, 
1986. A t t h a t t i m e , Dr. Watkins t o o k a h i s t o r y o f p e r i o d s o f d e p r e s s i o n w i t h 
s o m a t i c m a n i f e s t a t i o n s . H i s i n i t i a l f i n d i n g s i n c l u d e d an A x i s 3 d i a g n o s i s o f 
vague s o m a t i c c o m p l a i n t s o f p a i n i n t h e r i g h t s h o u l d e r . I n an A p r i l 1, 1987 r e 
p o r t , he o p i n e d t h a t c l a i m a n t ' s need f o r p s y c h i a t r i c t r e a t m e n t was r e l a t e d t o 
t h e s t r e s s r e s u l t i n g f r o m her i n j u r y and a t t e n d a n t d i s a b i l i t y . W a t k i n s i n d i 
c a t e d t h a t t h i s o p i n i o n was based on a h i s t o r y p r o v i d e d t o him by c l a i m a n t t h a t 
her r i g h t s h o u l d e r problems preceded her d e p r e s s i o n . Yet, we n o t e t h a t i n a 
p r i o r h i s t o r y c l a i m a n t p r o v i d e d t o Dr. S c h o e p f l i n , a r h e u m a t o l o g i s t , on t h e 
f i r s t o c c a s i o n she sought t r e a t m e n t f o r her c o n d i t i o n , she r e p o r t e d t h a t she was 
e x p e r i e n c i n g d e p r e s s i o n w i t h c r y i n g . 

C l a i m a n t was seen t w i c e by t h e O r t h o p a e d i c C o n s u l t a n t s . She was f i r s t 
seen i n J u l y 1985. Her e x a m i n a t i o n was e s s e n t i a l l y normal and t h e d i a g n o s i s was 
r e c u r r i n g r i g h t s h o u l d e r p a i n , secondary t o overuse. She r e p o r t e d t h a t she was 
asymptomatic and f r e e o f s u b j e c t i v e c o m p l a i n t s . The C o n s u l t a n t s saw c l a i m a n t 
a g a i n i n November 1986. A t t h i s t i m e she r e p o r t e d her c o n d i t i o n had worsened i n 
t h e i n t e r v e n i n g 16 months. The o b j e c t i v e f i n d i n g s o f her e x a m i n a t i o n were 
b a s i c a l l y n o r m a l e x c e p t f o r a l o s s o f range o f m o t i o n i n her r i g h t s h o u l d e r . 
She was n o t e d t o have s e v e r e l y i n t e r f e r e d w i t h t h e e x a m i n a t i o n and t o have 
e x h i b i t e d an i n c o n s i s t e n t range o f neck m o t i o n . 
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The C o n s u l t a n t s diagnosed p s y c h i a t r i c d e p r e s s i o n and r i g h t s h o u l d e r p a i n 
w i t h o u t o r g a n i c f i n d i n g s . I n c o n n e c t i o n w i t h t h e C o n s u l t a n t ' s e x a m i n a t i o n , 
c l a i m a n t was a l s o seen by Dr. Parvaresh, a p s y c h i a t r i s t . He a l s o r e v i e w e d 
c l a i m a n t ' s p a s t m e d i c a l and p s y c h i a t r i c r e c o r d s i n c l u d i n g t h o s e o f Dr. W a t k i n s . 
Dr. P a r v a r e s h o p i n e d t h a t c l a i m a n t had u n d e r l y i n g p s y c h o l o g i c a l problems w h i c h 
p r e d a t e d h e r employment and w h i c h were p e r i o d i c a l l y m a n i f e s t e d i n v a r i o u s 
s o m a t i c d i s o r d e r s . He found c l a i m a n t ' s complex o f r i g h t s h o u l d e r symptoms was 
t h e most r e c e n t somatic m a n i f e s t a t i o n . 

We a r e unpersuaded by t h e o p i n i o n s o f f e r e d by Drs. Rusch and W a t k i n s . Dr. 
Rusch's i n c o n s i s t e n c y i n r e n d e r i n g h i s m e d i c a l o p i n i o n r e g a r d i n g w h e t h e r o r n o t 
c l a i m a n t ' s employment had caused a worsening o f her u n d e r l y i n g c o n d i t i o n weakens 
t h e p e r s u a s i v e n e s s o f t h a t o p i n i o n . F u r t h e r m o r e , t h e r e i s no e x p l a n a t i o n o f t h e 
r e p o r t e d w o r s e n i n g o f c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s d u r i n g t h e more t h a n two 
y e a r s she had been o f f work and under t r e a t m e n t f o r h e r c o n d i t i o n . 

Dr. W a t k i n s i n i t i a l l y diagnosed c l a i m a n t ' s r i g h t s h o u l d e r p a i n as b e i n g 
s o m a t i c i n o r i g i n . He r e l a t e d her need f o r p s y c h i a t r i c c a r e t o h e r s h o u l d e r 
based on h e r h i s t o r y . Y e t , we have found c l a i m a n t t o be u n r e l i a b l e and n o t e d 
t h a t h e r c o m p l a i n t s o f d e p r e s s i o n are contemporaneous w i t h h e r f i r s t c o m p l a i n t s 
about s h o u l d e r p a i n t o Dr. S c h o e p f l i n and her subsequent r e l e a s e f r o m work. 
M e d i c a l o p i n i o n based on an i n c o m p l e t e o r u n r e l i a b l e h i s t o r y i s n o t p e r s u a s i v e . 
See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 

We a r e most persuaded by t h e m e d i c a l o p i n i o n s o f t h e O r t h o p a e d i c 
C o n s u l t a n t s and Dr. Parvaresh. We acknowledge t h a t t h e C o n s u l t a n t s ' i n i t i a l 
o p i n i o n o f J u l y 1985 i s somewhat a t odds w i t h t h e i r o p i n i o n o f November 1986. 
However, t h i s e a r l i e r o p i n i o n was based on t h e r e p o r t o f c l a i m a n t t h a t her 
c o n d i t i o n had become asymptomatic under Dr. Rusch's t r e a t m e n t . Moreover, t h e y 
were p r e s e n t e d w i t h t h e appearance o f a program w h i c h was r e s o l v i n g c l a i m a n t ' s 
c o m p l a i n t s a t a t i m e p r i o r t o r e p o r t s o f a p s y c h i a t r i c component t o c l a i m a n t ' s 
c o n d i t i o n . 

The O r t h o p a e d i c C o n s u l t a n t s ' November 1986 e x a m i n a t i o n was s i m i l a r t o t h e 
e a r l i e r e x a m i n a t i o n i n i t s l a c k o f o b j e c t i v e f i n d i n g s , b u t was d e a l i n g w i t h a 
c l a i m a n t who had been i n an a d d i t i o n a l s i x t e e n months o f t r e a t m e n t w i t h a marked 
i n c r e a s e o f s u b j e c t i v e c o m p l a i n t s . T h e i r e x a m i n a t i o n was done i n c o n j u n c t i o n 
w i t h t h e e x a m i n a t i o n o f Dr. P a r v a r e s h , which added a d i m e n s i o n o f m e d i c a l exper
t i s e and i n q u i r y w h i c h was n o t p r e s e n t a t t h e f i r s t e x a m i n a t i o n . For t h e s e 
r e a s o n s , we f i n d t h e C o n s u l t a n t s ' l a t e r o p i n i o n p e r s u a s i v e . C o n s e q u e n t l y , we 
f i n d t h a t c l a i m a n t ' s r i g h t arm, s h o u l d e r , neck, and head c o m p l a i n t s a r e a 
s o m a t i c m a n i f e s t a t i o n o f her p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n and t h a t her 
work a c t i v i t i e s were n o t t h e major cause o f a w o r s e n i n g o f t h i s c o n d i t i o n . 

Even i f we were t o accept t h e d i a g n o s i s o f p r e e x i s t i n g m y o f a s c i t i s , we 
w o u l d s t i l l f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h e r employment was 
t h e m a j o r cause o f a w o r s e n i n g o f her p r e e x i s t i n g c o n d i t i o n . Dr. Rusch has 
acknowledged t h a t m y o f a s c i t i s can be caused by s o m a t i z a t i o n . He has s t a t e d , i n 
h i s d e p o s i t i o n , t h a t a c t i v i t i e s such as housekeeping and s p o r t s a c t i v i t i e s , 
w h i c h c l a i m a n t c o n t i n u e d t o p a r t i c i p a t e i n a f t e r her r e l e a s e f r o m work, c o u l d 
have caused o r worsened her c o n d i t i o n . Her s u b j e c t i v e symptoms, w h i c h Dr. Rusch 
now d e s c r i b e s as c l a i m a n t ' s c o n d i t i o n , have worsened d u r i n g a t w o - y e a r p e r i o d o f 
t r e a t m e n t and r e l e a s e from t h e a l l e g e d h a r m f u l i n f l u e n c e o f her employment. 
C l a i m a n t has f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c o n d i t i o n . 

On t h e q u e s t i o n o f t h e Referee's award o f i n t e r i m c ompensation and t h e 
assessment o f a p e n a l t y and a t t o r n e y f e e f o r t h e employer's f a i l u r e t o pay 
i n t e r i m compensation, we a f f i r m and adopt t h e r e a s o n i n g and c o n c l u s i o n s 
c o n t a i n e d i n t h e l a s t f i v e paragraphs i n t h e C o n c l u s i o n s o f Law and O p i n i o n 
s e c t i o n o f t h e Referee's o r d e r . 
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ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 9, 1988, i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The s e l f - i n s u r e d employer's d e n i a l i s r e i n s t a t e d and u p h e l d . The. 
Referee ' s award o f an assessed f e e t o c l a i m a n t ' s a t t o r n e y f o r p r e v a i l i n g on t h e 
i s s u e o f c o m p e n s a b i l i t y i s r e v e r s e d . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e i n t e r i m compensation i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded $350, t o be p a i d by t h e s e l f - i n s u r e d employer. 
The Board approves a c l i e n t - p a i d f e e , payable by t h e employer t o i t s c o u n s e l , 
n o t t o exceed $2,658.50. 

Ja n u a r y 24, 1990 C i t e as 42 Van N a t t a 166 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JACK D. EASLEY, Claimant 
WCB Case No. 87-08913 

ORDER ON REVIEW 
P h i l i p H. Garrow, Claimant A t t o r n e y 
Cummins, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee H o w e l l ' s o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c u r r e n t m e d i c a l s e r v i c e s ; and (2) g r a n t e d 
c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y , beyond a D e t e r m i n a t i o n Order 
t h a t awarded 20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back c o n d i t i o n . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y and m e d i c a l 
s e r v i c e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , 44 a t t h e h e a r i n g , s u s t a i n e d compensable back i n j u r i e s i n 1969 
and 1985. I n 1969, he worked as a l a b o r e r , o p e r a t i n g a w e l d i n g machine and 
p a i n t i n g w a t e r t a n k s . As a r e s u l t o f t h e 1969 i n j u r y , he underwent a lumbar 
d i s c e c t o m y and f u s i o n p e r f o r m e d by Dr. K e n d r i c k , an o r t h o p e d i c surgeon. H i s r e 
c o v e r y was slow. He developed p s e u d a r t h r i t i s a t L4-5 and t r e a t e d c o n s e r v a t i v e l y 
w i t h K e n d r i c k . 

Between 1970 and mid-1972, c l a i m a n t r e c e i v e d s o c i a l s e c u r i t y b e n e f i t s . I n 
1973 he b r i e f l y r e t u r n e d t o work, b e f o r e e x p e r i e n c i n g i n c r e a s e d p a i n . A t t e m p t s 
were made t o r e i n s t a t e h i s s o c i a l s e c u r i t y b e n e f i t s . I n 1974, he was examined 
by Dr. Johnson, f o r t h e S o c i a l S e c u r i t y A d m i n i s t r a t i o n . D i a g n o s t i c s t u d i e s r e 
v e a l e d no e v i d e n c e o f nerv e r o o t i m p r e s s i o n . C l a i m a n t ' s p a i n c o m p l a i n t s were 
p y s c h o g e n i c i n o r i g i n . 

L a t e r t h a t y e a r , he s u c c e s s f u l l y r e t u r n e d t o work. He p e r f o r m e d v a r i o u s 
heavy l a b o r j o b s o v e r t h e n e x t 11 y e a r s . Those j o b s i n c l u d e d work as a r a n c h 
hand, f e e d l o t w o r k e r , heavy equipment mechanic, autobody w o r k e r , and heavy 
equipment o p e r a t o r . D u r i n g t h a t 11-year p e r i o d , he e x p e r i e n c e d some m i n o r 
i n t e r m i t t e n t low back and l e f t l e g symptoms. Those symptoms d i d n o t p r e v e n t him 
fr o m w o r k i n g , however, and d i d n o t r e s u l t i n m e d i c a l t r e a t m e n t . 

I n August, 1985, c l a i m a n t compensably i n j u r e d h i s low back w h i l e w o r k i n g 
as a " c a t " o p e r a t o r . He t r e a t e d c o n s e r v a t i v e l y w i t h Dr. R e i l l y , an o s t e o p a t h . 
A CT scan r e v e a l e d marked d e g e n e r a t i v e j o i n t d i s e a s e i n t h e lumbar s p i n e . 
C l a i m a n t a l s o began t o d i s p l a y c o n s i s t e n t l y h i g h b l o o d p r e s s u r e . D e s p i t e 
R e i l l y ' s a d v i c e t o t h e c o n t r a r y , he b r i e f l y r e t u r n e d t o work i n September, 1985. 
He was u n a b l e t o c o n t i n u e , however, due t o p a i n . 
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C l a i m a n t was examined by Dr. K e n d r i c k , a neurosurgeon, i n O c t o b e r , 1985. 
K e n d r i c k p e r f o r m e d d i a g n o s t i c s t u d i e s and recommended w e i g h t l o s s . 

S h o r t l y t h e r e a f t e r , c l a i m a n t began t o developed e p i g a s t r i c d i f f i c u l t i e s , 
u r i n a r y i n c o n t i n e n c e , h y p e r t r i g l y c e r i d e m i a , and m i l d r e a c t i v e d e p r e s s i o n . H i s 
back and l e g c o n d i t i o n s remained unchanged, however. 

C l a i m a n t was examined by Dr. Misko, a neurosurgeon, i n August, 1986. 
Misko recommended massive w e i g h t l o s s (70 pounds) as a c o n d i t i o n p r e c e d e n t t o 
e f f e c t i v e t r e a t m e n t . A t t h a t t i m e , c l a i m a n t was 6 f e e t t a l l and weighed 266 
pounds. The i n s u r e r proposed a d i e t a r y and e x e r c i s e program. R e i l l y r e j e c t e d 
t h e program as u n r e a l i s t i c and i n a p p r o p r i a t e . N e v e r t h e l e s s , c l a i m a n t d i d 
p a r t i c i p a t e , t o some e x t e n t , i n an e x e r c i s e and d i e t a r y program sug g e s t e d by t h e 
i n s u r e r ' s n u r s e . 

V o c a t i o n a l s e r v i c e s were commenced i n December, 1986. I t became r e a d i l y 
a p p a r e n t , however, t h a t c l a i m a n t had adopted t h e v i e w t h a t he was p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . A l t h o u g h he was c a r e f u l n o t t o r e f u s e v o c a t i o n a l s e r v i c e s 
— because o f conc e r n t h a t he would l o s e h i s w o r k e r ' s compensation b e n e f i t s — 
he p r e f e r r e d t o be l e f t a l o n e . 

I n F e b r u a r y , 1987, c l a i m a n t underwent a work t o l e r a n c e t e s t . He was a b l e 
t o l i f t f i v e pounds, s t a n d f o r up t o f i v e m i n u t e s , and s i t f o r up t o 47 m i n u t e s . 
A t t h e end o f t h e 3-1/2 hour t e s t , a p a l p a b l e muscle k n o t was p r e s e n t i n h i s low 
back. Two months l a t e r , he was examined by Dr. Flanagan, M.D. 

I n June, 1987, c l a i m a n t ' s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order, 
a w a r d i n g a p e r i o d o f tem p o r a r y d i s a b i l i t y and 20 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y f o r h i s low back. 

C l a i m a n t was p r o v i d e d v o c a t i o n a l s e r v i c e s u n t i l mid-1987, when he went t o 
M i s s o u r i f o r two months. At t h e t i m e o f t h e h e a r i n g , he weighed 248 pounds. He 
had begun a d i e t program, b u t d i d n o t c o n s i d e r h i m s e l f s i g n i f i c a n t l y o v e r w e i g h t . 
He e x p e r i e n c e s c o n s t a n t low back and l e f t l e g p a i n , as w e l l as p e r i o d i c muscle 
spasms. He can w a l k l e s s t h a n a c i t y b l o c k . He can d r i v e a c a r f o r l e s s t h a n 
an h o u r . 

CONCLUSIONS OF LAW 

M e d i c a l S e r v i c e s 

We adopt t h a t p o r t i o n t h e Referee's c o n c l u s i o n s on t h e m e d i c a l s e r v i c e s 
i s s u e , under subheading "B)" a t page e i g h t o f h i s o r d e r . 

Permanent T o t a l D i s a b i l i t y 

A w o r k e r may prov e permanent t o t a l d i s a b i l i t y based s o l e l y on h i s p h y s i c a l 
c o n d i t i o n , w h i c h i n c l u d e s any p r e e x i s t i n g " d i s a b i l i t i e s , " o r i n c o m b i n a t i o n w i t h 
n o n p h y s i c a l f a c t o r s such as h i s age, e d u c a t i o n , t r a i n i n g , a d a p t a b i l i t y t o 
l i g h t e r o c c u p a t i o n s , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , and t h e l a b o r market. 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . A d d i t i o n a l l y , 
t h e w o r k e r must p r o v e t h a t he was w i l l i n g t o seek work and t h a t he made r e a s o n 
a b l e e f f o r t s t o do so, u n l e s s such e f f o r t s would have been f u t i l e . ORS 
6 5 6 . 2 0 6 ( 3 ) ; SAIF v. S c h o l l , 92 Or App 594 (19 8 8 ) . 

The R e f e r e e c o n s i d e r e d c l a i m a n t ' s p r e e x i s t i n g back, l e f t l e g , o b e s i t y , and 
p s y c h o l o g i c a l p r o f i l e , i n a d d i t i o n t o any impairment due t o t h e 1985 i n j u r y , i n 
c o n c l u d i n g t h a t c l a i m a n t was permanently t o t a l l y d i s a b l e d . We d i s a g r e e . 
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I t i s w e l l s e t t l e d t h a t p r e e x i s t i n g d i s a b i l i t i e s under ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) 
a r e c o n s i d e r e d as t h e y e x i s t a t t h e t i m e o f t h e w o r k e r ' s i n j u r y . John D. 
K r e u t z e r , 36 Van N a t t a 285, a f f ' d mem 71 Or App 355 ( 1 9 8 4 ) . The t r i e r o f f a c t 
does n o t c o n s i d e r any subsequent w o r s e n i n g o f t h e w o r k e r ' s p r e e x i s t i n g d i s a b i l i 
t i e s i n d e c i d i n g whether he has proven permanent t o t a l d i s a b i l i t y . I d . I t 
f o l l o w s , t h e r e f o r e , t h a t t h e p r o p e r d a t e on which t o d e t e r m i n e w h e t h e r a w o r k e r 
has a p r e e x i s t i n g d i s a b i l i t y , as opposed t o a mere p r e e x i s t i n g c o n d i t i o n , i s t h e 
d a t e o f i n j u r y . 

Here, c l a i m a n t s u s t a i n e d a d i s a b l i n g i n d u s t r i a l i n j u r y t o h i s back and 
l e f t l e g i n 1969. S u r g e r y was r e q u i r e d . H i s r e c o v e r y was slow and he d e v e l o p e d 
a p s y c h o g e n i c p a i n d i s o r d e r . I n 1974, however, he r e t u r n e d t o heavy l a b o r work. 
T h e r e a f t e r , he s u c c e s s f u l l y c o n t i n u e d t o p e r f o r m such work f o r 11 y e a r s w i t h o u t 
e i t h e r t i m e l o s s o r m e d i c a l t r e a t m e n t f o r h i s back, l e f t l e g , o b e s i t y , o r 
p s y c h o g e n i c d i s o r d e r . A c c o r d i n g l y , t h o s e c o n d i t i o n s were n o t a d i s a b i l i t y 
d u r i n g t h a t 11-year p e r i o d . 

Under such c i r c u m s t a n c e s , we conclude t h a t a t t h e t i m e o f c l a i m a n t ' s 1985 
i n j u r y , he was n o t s u f f e r i n g f r o m any p r e e x i s t i n g d i s a b i l i t i e s under ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) . 

R e g a r d i n g c l a i m a n t ' s o b e s i t y , t h e Referee found t h a t t h a t c o n d i t i o n was a 
consequence o f R e i l l y ' s t r e a t m e n t and, t h e r e f o r e , compensably r e l a t e d t o t h e 
1985 i n j u r y . We d i s a g r e e . 

T h i s case does n o t p r e s e n t a f a c t u a l s i t u a t i o n i n v o l v i n g t h e development 
o f an i n j u r e d w o r k e r ' s o b e s i t y f o l l o w i n g and as a m a t e r i a l r e s u l t o f a compens
a b l e i n j u r y . B oth K e n d r i c k and Misko o p i n e d t h a t c l a i m a n t ' s o b e s i t y p r e e x i s t e d 
t h e 1985 i n j u r y . Exs. 57B & 57C. We f i n d no p e r s u a s i v e e v i d e n c e i n t h e r e c o r d 
t o t h e c o n t r a r y . Moreover, R e i l l y ' s t r e a t m e n t had l i t t l e o r n o t h i n g t o do w i t h 
t h e o n s e t o f c l a i m a n t ' s o b e s i t y . R e i l l y i n e x p l i c a b l y d i d n o t encourage c l a i m a n t 
t o r e d u c e h i s w e i g h t . W h i l e such t r e a t m e n t , o r l a c k t h e r e o f , may have 
c o n t r i b u t e d t o t h e c o n t i n u a t i o n o f c l a i m a n t ' s p r e e x i s t i n g o b e s i t y , i t d i d n o t 
c o n t r i b u t e t o t h e cause o r any w o r s e n i n g o f t h a t c o n d i t i o n . C l a i m a n t ' s o b e s i t y 
i s , t h e r e f o r e , n o t a compensable consequence o f R e i l l y ' s t r e a t m e n t . 

We, t h e r e f o r e , l o o k t o c l a i m a n t ' s 1985 i n j u r y i n c o m b i n a t i o n w i t h t h e 
a p p r o p r i a t e s o c i a l / v o c a t i o n a l f a c t o r s . W i l s o n , supra. The i n s u r e r a c c e p t e d 
c l a i m a n t ' s 1985 c l a i m f o r a " h u r t back." No o t h e r body p a r t s were a c c e p t e d by 
t h e i n s u r e r . An employer t a k e s a worker as he f i n d s him. S e n t e r s v. SAIF, 91 
Or App 704 ( 1 9 8 8 ) . A l t h o u g h c l a i m a n t d i d n o t have a p r e e x i s t i n g back d i s a b i l i t y 
under ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) a t t h e t i m e o f t h e 1985 i n j u r y , he d i d have a p r e e x i s t 
i n g back c o n d i t i o n . That p r e e x i s t i n g c o n d i t i o n became symptomatic as a m a t e r i a l 
r e s u l t o f t h e 1985 i n j u r y . A c c o r d i n g l y , i t i s a p p r o p r i a t e f o r us t o c o n s i d e r 
c l a i m a n t ' s t o t a l back d i s a b i l i t y r e s u l t i n g from t h e 1985 i n j u r y . C l a i m a n t need 
n o t p r o v e a w o r s e n i n g o f h i s p r e e x i s t i n g back c o n d i t i o n . H a r r i s v. A l b e r t s o n ' s , 
I n c . , 65 Or App 254 ( 1 9 8 3 ) . 

There i s l i t t l e m e d i c a l evidence o f p h y s i c a l p a t h o l o g y t o e x p l a i n 
c l a i m a n t ' s c o n t i n u i n g back p a i n . Moreover, t h e m e d i c a l e x p e r t s have a l m o s t 
u n i f o r m l y b l u r r e d c l a i m a n t ' s many c o n d i t i o n s — a l l o f w h i c h , save f o r t h e back, 
a r e n o t c o m p e n s a b l e — i n a s s e s s i n g h i s p h y s i c a l l i m i t a t i o n s and a b i l i t y t o 
r e t u r n t o work. I t i s c l a i m a n t ' s burden t o prove h i s case. Hutcheson v. 
Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) . 

I n F e b r u a r y , 1987, Dr. Howell o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y w i t h no i n j u r y - r e l a t e d i m p a i r m e n t . A few months l a t e r , Misko r e a c h e d an 
i d e n t i c a l c o n c l u s i o n . I n September, 1987, K e n d r i c k r e p o r t e d t h a t , based on h i s 
l a s t e x a m i n a t i o n , c l a i m a n t was n o t p e r manently t o t a l l y d i s a b l e d . 
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On t h e o t h e r hand, Flanagan examined c l a i m a n t i n May, 1987, and o p i n e d 
t h a t h i s back p a i n , o b e s i t y , and l a c k o f a e r o b i c c o n d i t i o n i n g a l l c o n t r i b u t e d t o 
r e n d e r c l a i m a n t u n a b l e t o work. We ar e n o t persuaded by Flanagan's o p i n i o n . He 
d i d n o t e x p l a i n whether he a t t r i b u t e d c l a i m a n t ' s back p a i n t o t h e 1985 i n j u r y . 
More damaging, i s t h a t h i s o p i n i o n was p a r t i a l l y p remised on c o n s i d e r a t i o n o f 
c l a i m a n t ' s o b e s i t y and l a c k o f c o n d i t i o n i n g . Those c o n d i t i o n s , however, a r e n o t 
compensably r e l a t e d t o t h e 1985 i n j u r y . Inasmuch as R e i l l y " c o n c u r [ r e d ] " w i t h 
F l a n a g a n , h i s o p i n i o n s u f f e r s from t h e same d e f e c t s . 

I n sum, we ar e persuaded by t h e c o l l e c t i v e o p i n i o n s o f H o w e l l , Misko, and 
K e n d r i c k . I n p a r t i c u l a r , t h a t o f H o w e l l , inasmuch as he p e r s u a s i v e l y e x p l a i n e d 
h i s o p i n i o n a t t h e h e a r i n g . We, t h e r e f o r e , conclude t h a t c l a i m a n t has m i n i m a l 
p h y s i c a l i m p a i r m e n t due t o t h e 1985 i n j u r y . 

T u r n i n g t o t h e " o d d - l o t " f a c t o r s , c l a i m a n t i s r e l a t i v e l y young a t 44. H i s 
age i s n o t an impediment t o o b t a i n i n g work. H i s 1 1 t h grade e d u c a t i o n , work 
e x p e r i e n c e i n heavy l a b o r o c c u p a t i o n s , and l a c k o f t r a n s f e r a b l e s k i l l s , however, 
a r e a l l impediments t o r e e n t e r i n g t h e work f o r c e . N o n e t h e l e s s , assuming a 
h y p o t h e t i c a l l y normal l a b o r market, we ar e n o t persuaded t h a t such impediments 
combined w i t h c l a i m a n t ' s r e l a t i v e l y young age and m i n i m a l l y i m p a i r e d back, a r e 
so g r e a t as t o pe r m a n e n t l y p r e c l u d e g a i n f u l and s u i t a b l e employment. 

A c c o r d i n g l y , c l a i m a n t has n o t proven e n t i t l e m e n t t o an award o f permanent 
t o t a l d i s a b i l i t y . 

We proce e d t o r a t e c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . The t e s t 
we a p p l y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y c l a i m a n t has s u f f e r e d as a 
r e s u l t o f t h e 1985 i n j u r y . ORS 656.214(5); f o r m e r 436-30-380 e t sea. Given 
c l a i m a n t ' s l i m i t e d e d u c a t i o n , t r a i n i n g , work e x p e r i e n c e , and t r a n s f e r a b l e 
s k i l l s , weighed a g a i n s t h i s m i n i m a l l y i m p a i r e d back and r e l a t i v e l y young age, we 
co n c l u d e t h a t he has s u f f e r e d a 30 p e r c e n t l o s s i n permanent e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 3 1 , 1987, as amended on March 16, 
1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f h i s o r d e r t h a t 
s e t a s i d e t h e i n s u r e r ' s m e d i c a l s e r v i c e s d e n i a l i s u p h e l d . That p o r t i o n t h a t 
awarded permanent t o t a l d i s a b i l i t y i s r e v e r s e d . I n l i e u o f t h e R e f e r e e ' s award 
o f permanent t o t a l d i s a b i l i t y , c l a i m a n t i s awarded an a d d i t i o n a l 10 p e r c e n t (32 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s back c o n d i t i o n , f o r a t o t a l 
award t o d a t e o f 30 p e r c e n t (96 d e g r e e s ) . The Board awards c l a i m a n t ' s a t t o r n e y 
a r e a s o n a b l e assessed f e e o f $500 f o r s e r v i c e s on r e v i e w , w h i c h p e r t a i n e d t o t h e 
m e d i c a l s e r v i c e s i s s u e . A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s 
a t t o r n e y , n o t t o exceed $5,959.30 i s approved. 

J a n u a r y 24, 1990 C i t e as 42 Van N a t t a 169 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GAIL M. LOVELACE, Claimant 

WCB Case No. 88-06478 
ORDER ON REVIEW 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 
The i n s u r e r r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t s e t a s i d e i t s 

d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , t h e 
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i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t r e l a t e d t o h e r 
compensable i n j u r y . We agree and r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable low back i n j u r y i n March, 1985. Dr. 
K i n g , a c h i r o p r a c t o r , diagnosed l u m b o s a c r a l d i s c syndrome. The c l a i m was c l o s e d 
by D e t e r m i n a t i o n Order i n October, 1985 w i t h an award o f t e m p o r a r y t o t a l d i s 
a b i l i t y and no permanent d i s a b i l i t y . 

C l a i m a n t had an ons e t o f soreness o f her back i n F e b r u a r y , 1988 a f t e r she 
s l i p p e d and f e l l i n a g i r l f r i e n d ' s y a r d . Then she had an a c u t e o n s e t o f p a i n 
a f t e r l i f t i n g a s t e r e o speaker i n t o her c a r on March 8, 1988. Three days l a t e r 
she r e t u r n e d t o Dr. K i n g , b u t he was unable t o t r e a t h er because h e r back p a i n 
was t o o s e v e r e . She t h e n sought t r e a t m e n t from Dr. Ordonez, who p e r f o r m e d 
s u r g e r y t o c o r r e c t a h e r n i a t e d L4-5 d i s c . 

Dr. K i n g was n o t c l a i m a n t ' s t r e a t i n g p h y s i c i a n because he saw h e r o n l y 
once a f t e r 1986. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e o p i n i o n o f Dr. K i n g , combined w i t h c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y , d e m o n s t r a t e d t h a t c l a i m a n t had e s t a b l i s h e d by a p r e p o n d e r 
ance o f t h e e v i d e n c e t h a t h er compensable i n j u r y o f March, 1985 was a m a t e r i a l 
c o n t r i b u t i n g cause o f her March, 1988 low back t r e a t m e n t and s u r g e r y . We 
d i s a g r e e . 

To e s t a b l i s h c o m p e n s a b i l i t y o f her 1988 back c o n d i t i o n , c l a i m a n t must 
show, by a preponderance o f t h e e v i d e n c e , t h a t t h e 1985 compensable i n j u r y r e 
mained a m a t e r i a l c o n t r i b u t i n g cause o f her 1988 d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . Hutcheson v. Weyerhaeuser, 288 Or 5 1 , 56 ( 1 9 7 9 ) . The i s s u e o f 
whether c l a i m a n t ' s 1988 back c o n d i t i o n was c a u s a l l y r e l a t e d t o t h e 1985 compens
a b l e i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y 
i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e 
m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn 
v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 1985. 

Dr. K i n g reasoned t h a t because c l a i m a n t ' s symptoms i n 1985 and 1988 were 
i n t h e same p l a c e , t h e l o w e r back, her 1988 back problems and subsequent s u r g e r y 
must be d i r e c t l y and c a u s a l l y r e l a t e d t o her 1985 i n j u r y . Y e t , t h e r e i s no e v i 
dence t h a t K i n g was aware o f c l a i m a n t ' s February and March 1988 i n j u r i e s l e a d i n g 
t o t h e a c u t e o n s e t o f her back problems and e n s u i n g s u r g e r y . T h e r e f o r e , we f i n d 
h i s o p i n i o n u n p e r s u a s i v e . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 
473, 476 ( 1 9 7 7 ) . 

Moreover, Dr. Ordonez, c l a i m a n t ' s surgeon, c o n c l u d e d t h a t i n l i g h t o f 
c l a i m a n t ' s i n j u r y t h r e e days p r i o r t o her adm i s s i o n t o t h e h o s p i t a l , he c o u l d 
n o t t e l l w h e t h e r t h e compensable i n j u r y was r e s p o n s i b l e f o r h er 1988 back c o n d i 
t i o n . C o n s i d e r i n g t h i s f i r s t - h a n d exposure t o c l a i m a n t ' s c u r r e n t c o n d i t i o n , 
w h i c h i n c l u d e d an a c c u r a t e h i s t o r y , we f i n d Dr. Ordonez's w e l l - r e a s o n e d o p i n i o n 
t o be p e r s u a s i v e . See Argonaut I n s u r a n c e Company v. Mageske, 93 Or App 698 
( 1 9 8 8 ) ; Somers v. SAIF, 77 Or App 259 (19 8 6 ) . 

C l a i m a n t has t h e burden o f p r o v i n g t h a t her 1988 back problems and e n s u i n g 
s u r g e r y a r e due t o her compensable i n j u r y . She has f a i l e d t o c a r r y h e r bu r d e n 
o f p r o o f . Based on t h e f o r e g o i n g r e a s o n i n g , we a r e unpersuaded t h a t c l a i m a n t ' s 
compensable i n j u r y was a m a t e r i a l cause o f her need f o r m e d i c a l t r e a t m e n t and 
s u r g e r y . 
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ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 27, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and up h e l d . A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o 
i t s c o u n s e l , i s approved, n o t t o exceed $3,427.50. 

J a n u a r y 24, 1990 C i t e as 42 Van N a t t a 171 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBBY NORMAN, Claimant 
WCB Case No. 88-01345 

ORDER ON REVIEW 
R o l l , e t a l . , C l aimant A t t o r n e y s 

J u l i a P h i l b r o o k ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
S c h u l t z ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r h er 
r i g h t h i p c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t was i n v o l v e d i n a c a r a c c i d e n t i n 1973 and, as a r e s u l t , 
underwent a t o t a l r i g h t h i p replacement. From 1974 t h r o u g h 1987, c l a i m a n t d i d 
n o t seek f o l l o w - u p t r e a t m e n t f o r her 1973 h i p r e p l a c e m e n t . P r i o r t o h e r i n j u r y , 
c l a i m a n t had p a r t i c i p a t e d i n low-impact e x e r c i s e s and had n o t e x p e r i e n c e d 
symptoms i n her r i g h t h i p . 

I n October 1987, c l a i m a n t was w o r k i n g as a n i g h t s t a f f p e r s o n f o r 
SAIF's i n s u r e d , a group home. Her d u t i e s a t t h e group home i n c l u d e d t h e c a r e 
and s u p e r v i s i o n o f t h e c h i l d r e n a t t h e f a c i l i t y . C l a i m a n t ' s i n j u r y o c c u r r e d as 
she a r o s e t o check on t h e c h i l d r e n i n t h e s l e e p i n g a r e a . C l a i m a n t g o t up w i t h a 
st u m b l e , h e a r d a c r a c k i n her r i g h t h i p and f e l t i n t e n s e p a i n . A f t e r h e r s h i f t 
was c o m p l e t e , c l a i m a n t r e c e i v e d t r e a t m e n t f o r a f r a c t u r e o f h e r r i g h t femur. On 
December 4, 1987, SAIF d e n i e d c l a i m a n t ' s c l a i m f o r h er h i p and l e g i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t had pro v e n t h a t h e r i n j u r y a r o s e o u t 
o f and i n t h e c o u r s e o f her employment. We d i s a g r e e . 

C l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, Dr. S t e w a r t , d i a g n o s e d her 
f r a c t u r e and o p i n e d t h a t i t was j o b - r e l a t e d , a l t h o u g h she had p r e e x i s t i n g p r o b 
lems due t o her e a r l i e r h i p replacement. C l a i m a n t a l s o t r e a t e d w i t h Dr. W e l l s , 
M.D., who r e f e r r e d her t o Dr. Zimmerman. Zimmerman e v e n t u a l l y p e r f o r m e d 
c l a i m a n t ' s second t o t a l h i p replacement. 

Dr. W e i n t r a u b , an o r t h o p e d i s t , examined c l a i m a n t f o r SAIF and con
c l u d e d t h a t c l a i m a n t ' s a c c i d e n t was not j o b - r e l a t e d , b u t i n s t e a d , h e r problems 
had o c c u r r e d s p o n t a n e o u s l y . He found t h a t c l a i m a n t had g r o s s l o o s e n i n g o f her 
p r o s t h e s i s p r i o r t o t h e t i m e she arose from her c h a i r a t work. Dr. W e i n t r a u b 
b e l i e v e d t h a t i f c l a i m a n t had been examined e a r l i e r , he would have recommended 
t h a t she have a r e v i s i o n o f t h e a r t i f i c i a l h i p i n o r d e r t o p r e v e n t f r a c t u r e s 
such as t h e one t h a t o c c u r r e d . 
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I n a "check-the-box" l e t t e r , Drs. S t e w a r t and W e l l s c o n c u r r e d w i t h 
Dr. W e i n t r a u b . Dr. Zimmerman s t a t e d t h a t c l a i m a n t had a p r e e x i s t i n g l o o s e n i n g , 
b u t t h a t she had a l s o had severe p a i n t h a t o c c u r r e d a t work. 

SAIF contends t h a t c l a i m a n t ' s femur br o k e as she s t o o d up and t h e 
i n j u r y was due t o d e g e n e r a t i v e changes i n her h i p w h i c h would n o t have o c c u r r e d 
i f she had r e t u r n e d t o her d o c t o r over t h e y e a r s . SAIF a l s o c l a i m s t h a t t h e 
c o n d i t i o n i s n o t compensable because t h e stumble i s u n e x p l a i n e d and c l a i m a n t d i d 
n o t e l i m i n a t e i d i o p a t h i c causes. 

To e s t a b l i s h c o m p e n s a b i l i t y o f her c l a i m , c l a i m a n t must p r o v e by a 
preponderance o f t h e e v i d e n c e t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f h e r e x i s t i n g d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 
H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or 254 ( 1 9 8 3 ) . The i s s u e o f whether c l a i m a n t ' s 
c u r r e n t need f o r m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o h e r i n j u r y o f October 
1987, i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s 
p r o b a t i v e , r e s o l u t i o n o f t h e i s s u e t u r n s l a r g e l y on an a n a l y s i s o f t h e m e d i c a l 
e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Dr. W e i n t r a u b o p i n e d t h a t c l a i m a n t ' s i n j u r y was n o t w o r k - r e l a t e d , 
and Dr. W e l l s c o n c u r r e d w i t h t h a t o p i n i o n . Only Dr. S t e w a r t f o u n d c l a i m a n t ' s 
i n j u r y t o be r e l a t e d t o her work. We are n o t persuaded by Dr. S t e w a r t ' s 
o p i n i o n , however, as we f i n d t h e o p i n i o n t o be c o n c l u s o r y and d e v o i d o f any 
e x p l a n a t i o n as t o how c l a i m a n t ' s i n j u r y was caused by her work a c t i v i t y ( i . e . 
was i t due t o r i s i n g t o her f e e t , t o an u n e x p l a i n e d stumble o r t o some o t h e r 
c a u s e ) . See Karen L. Kerekes, 41 Van N a t t a 954 ( 1 9 8 9 ) . 

A d d i t i o n a l l y , a l t h o u g h Dr. S t e w a r t was c l a i m a n t ' s t r e a t i n g d o c t o r , 
h i s e x a m i n a t i o n s o f c l a i m a n t were l i m i t e d t o emergency room t r e a t m e n t and one 
f o l l o w - u p v i s i t . When t h e m e d i c a l e v i d e n c e i s d i v i d e d , we have t e n d e d t o g i v e 
g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent 
p e r s u a s i v e reasons n o t t o do so. Weiland v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . Dr. 
S t e w a r t s u b s e q u e n t l y c o n c u r r e d w i t h Dr. W e i n t r a u b t h a t c l a i m a n t ' s i n j u r y was n o t 
w o r k - r e l a t e d . Because o f Dr. S t e w a r t ' s i n c o n s i s t e n c y and t h e absence o f any 
e x p l a n a t i o n f o r h i s f i r s t o p i n i o n as t o t h e immediate cause o f c l a i m a n t ' s 
i n j u r y , we do n o t d e f e r t o h i s c o n c l u s i o n i n t h i s case. 

Even th o u g h we agree w i t h t h e Referee t h a t c l a i m a n t c r e d i b l y t e s t i 
f i e d r e g a r d i n g t h e c i r c u m s t a n c e s o f her i n j u r y , such t e s t i m o n y i s i n s u f f i c i e n t 
t o e s t a b l i s h t h e n e c e s s a r y c a u s a l r e l a t i o n s h i p i n t h i s m e d i c a l l y complex case. 
See James A. Ross, 41 Van N a t t a 250 ( 1 9 8 9 ) . We, t h e r e f o r e , c o n c l u d e t h a t 
c l a i m a n t has n o t p r o v e n by a preponderance o f t h e e v i d e n c e t h a t c o n d i t i o n s a r i s 
i n g f r o m h e r employment were a m a t e r i a l c o n t r i b u t i n g cause o f her e x i s t i n g d i s 
a b i l i t y o r need f o r m e d i c a l t r e a t m e n t s i n c e t h e October 1987 i n c i d e n t . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 4, 1988, i s r e v e r s e d . The SAIF 
C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . 
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I n t h e M a t t e r o f t h e Compensation o f 
GEORGE K. O'KELLEY, Claimant 

WCB Case Nos. 87-16162 & 87-16163 
ORDER ON REVIEW 

Malagon, e t a l , C l a i m a n t A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h e p o r t i o n s o f Referee Huffman's o r d e r and 
Re f e r e e Gruber's o r d e r s t h a t d e c l i n e d t o award c l a i m a n t ' s a t t o r n e y an assessed 
f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g on a r e s p o n s i b i l i t y i s s u e . The SAIF Corpo
r a t i o n c r o s s - r e q u e s t s r e v i e w o f t h e p o r t i o n s o f t h e o r d e r s t h a t : ( 1 ) s e t a s i d e 
SAIF's d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back 
c o n d i t i o n ; and (2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . The i s s u e s on r e v i e w a r e 
r e s p o n s i b i l i t y and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e f i n d i n g s o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n : 

C l a i m a n t ' s a t t o r n e y r e q u e s t e d a h e a r i n g on t h e d e n i a l s i s s u e d by SAIF and 
L i b e r t y , was p r e s e n t and p a r t i c i p a t e d a t t h e h e a r i n g , a t t e n d e d t h e p o s t h e a r i n g 
d e p o s i t i o n o f Dr. H a r t b u t asked no q u e s t i o n s , and d i d n o t t a k e a p o s i t i o n on 
w h i c h i n s u r e r was r e s p o n s i b l e a t t h e t i m e o f t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e c o n c l u s i o n s o f law and o p i n i o n o f t h e R e f e r e e w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n on t h e i s s u e o f a t t o r n e y f e e s . C l a i m a n t argued h i s 
r i g h t t o an assessed a t t o r n e y f e e based on ORS 656 . 3 0 7 ( 5 ) . T h i s p r o v i s i o n d i d 
n o t become e f f e c t i v e u n t i l January 1, 1988 and i s n o t a p p l i c a b l e i n t h i s m a t t e r . 
Rhonda L. B i l o d e a u , 41 Van N a t t a 11 (19 8 9 ) . 

Under t h e law w h i c h was a p p l i c a b l e a t t h e t i m e o f t h i s h e a r i n g , c l a i m a n t ' s 
a t t o r n e y w o u l d be e n t i t l e d t o an assessed a t t o r n e y f e e o n l y i f he " a c t i v e l y 
l i t i g a t e d " t h e r e s p o n s i b i l i t y i s s u e . Mercer I n d u s t r i e s v. Rose, 100 Or App 252 
(J a n u a r y 17, 1990). Here, c l a i m a n t ' s a t t o r n e y d i d n o t t a k e a p o s i t i o n on whic h 
c a r r i e r was r e s p o n s i b l e . Under t h e s e c i r c u m s t a n c e s , he d i d n o t a c t i v e l y l i t i 
g a t e t h e r e s p o n s i b i l i t y i s s u e and i s n o t e n t i t l e d t o an assessed f e e . 

F i n a l l y , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e 
v i e w . The r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y r a t e i s t h e 
same r e g a r d l e s s o f wh i c h i n s u r e r i s foun d r e s p o n s i b l e . Inasmuch as h i s compen
s a t i o n w o u l d n o t have been d i s a l l o w e d o r reduced had SAIF p r e v a i l e d on i t s 
c r o s s - r e q u e s t , c l a i m a n t i s n o t e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s on 
r e v i e w . ORS 65 6 . 3 8 2 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 9, 1988, as r e c o n s i d e r e d J u l y 28, 1988, i s 
a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $744, p a y a b l e 
f r o m L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
RINALDO F. SINCLAIR, Claimant 

WCB Case No. 86-09427 
ORDER ON REVIEW 

Emmons, Kropp, e t a l , C l a i m a n t A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Re f e r e e Myers' o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m ; and (2) g r a n t e d 
c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y i n l i e u o f p r e v i o u s awards 
t o t a l l i n g 70 p e r c e n t (224 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
h i s low back and 10 p e r c e n t (15 degrees) scheduled permanent p a r t i a l d i s a b i l i t y 
f o r h i s l e f t l e g . I n a d d i t i o n , i f t h e Board a f f i r m s t h e Re f e r e e ' s award o f 
permanent t o t a l d i s a b i l i t y , t h e employer r e q u e s t s a u t h o r i z a t i o n t o o f f s e t a l l 
p r e v i o u s l y p a i d permanent p a r t i a l d i s a b i l i t y compensation a g a i n s t t h e award. We 
a f f i r m t h e Re f e r e e ' s o r d e r . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

D u r i n g t h e course o f t h i s c l a i m , c l a i m a n t has o v e r t l y r e s i s t e d 
e f f o r t s a t p h y s i c a l r e h a b i l i t a t i o n and t r e a t m e n t , as w e l l as v o c a t i o n a l a s s i s - ^ 
t a n c e . C l a i m a n t ' s a c t i o n s were prompted, a t l e a s t i n p a r t , by l o n g s t a n d i n g p e r 
s o n a l i t y d i s o r d e r s . A d d i t i o n a l l y , a s i g n i f i c a n t p o r t i o n o f c l a i m a n t ' s p h y s i c a l 
c o m p l a i n t s have been p s y c h o l o g i c a l i n o r i g i n and r e l a t e d t o h i s p e r s o n a l i t y d i s 
o r d e r . 

By O p i n i o n and Order d a t e d September 14, 1984, c l a i m a n t was f o u n d t o 
have 50 p e r c e n t i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y . That i s t h e l a s t 
award o r arrangement o f compensation i n t h i s case. S i n c e t h e n , c l a i m a n t ' s p s y 
c h o l o g i c a l c o n d i t i o n and r e s u l t i n g e l a b o r a t i o n o f p h y s i c a l c o m p l a i n t s has 
worsened. 

The w o r s e n i n g o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was m a t e r i a l l y 
c o n t r i b u t e d t o by h i s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

We agree w i t h and adopt t h a t p o r t i o n o f t h e Refer e e ' s O p i n i o n and 
Order l a b e l e d " C o n c l u s i o n s " , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R eferee fo u n d t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n had n o t 
worsened s i n c e September 1984. We agree. He a l s o f o u n d , and we a g r e e , t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n has worsened. 

C l a i m a n t has been diagnosed by p s y c h o l o g i s t s M a r t i n and Ackerman and 
by p s y c h i a t r i s t K u t t n e r as s u f f e r i n g from a p e r s o n a l i t y d i s o r d e r o r d i s o r d e r s . 
Drs. Ackerman and K u t t n e r r e l a t e d a wo r s e n i n g o f t h o s e d i s o r d e r s , i n m a t e r i a l 
p a r t , t o c l a i m a n t ' s compensable i n j u r y . Dr. M a r t i n o f f e r e d no o p i n i o n on t h a t 
q u e s t i o n . 

A preponderance o f t h e evidence i n d i c a t e s t h a t c l a i m a n t ' s i n j u r y 
m a t e r i a l l y c o n t r i b u t e d t o a wo r s e n i n g o f h i s p s y c h o l o g i c a l d i s o r d e r ( s ) . Those 
d i s o r d e r s , i n t u r n , were p a r t i a l l y r e s p o n s i b l e f o r c l a i m a n t ' s r e s i s t a n c e t o 
r e h a b i l i t a t i o n e f f o r t s and f o r h i s exag g e r a t e d p h y s i c a l c o m p l a i n t s . Those 
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consequences a r e , t h e r e f o r e , a p p r o p r i a t e l y c o n s i d e r e d i n d e t e r m i n i n g whether 
c l a i m a n t i s a b l e t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

O f f s e t 

I n t h e eve n t t h a t we a f f i r m t h e Referee's permanent t o t a l d i s a b i l i t y 
award, t h e employer has r e q u e s t e d t h a t we a u t h o r i z e an o f f s e t a g a i n s t t h a t award 
" f o r a l l permanent p a r t i a l d i s a b i l i t y p r e v i o u s l y g r a n t e d . " We d e c l i n e t o g r a n t 
t h e employer a u t h o r i t y f o r an o f f s e t as t h i s i s s u e was n o t r a i s e d a t h e a r i n g . 
See E l s i e L. H o b k i r k , 40 Van N a t t a 778, m o d i f i e d on o t h e r grounds 40 Van N a t t a 
1947 ( 1 9 8 8 ) . Moreover, even i f t h e employer had t i m e l y r e q u e s t e d a u t h o r i t y f o r 
an o f f s e t , we would n e v e r t h e l e s s l i m i t t h a t o f f s e t t o t h o s e permanent p a r t i a l 
d i s a b i l i t y b e n e f i t s w h i c h were p a i d subsequent t o t h e e f f e c t i v e d a t e o f t h e 
permanent t o t a l d i s a b i l i t y award. See P a c i f i c Motor T r u c k i n g Co. v. Yeaqer, 64 
Or App 28 ( 1 9 8 3 ) . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o < a n assessed f e e f o r s e r v i c e s on 
Board r e v i e w , b u t has n o t s u b m i t t e d a sta t e m e n t o f s e r v i c e s i n accordance w i t h 
OAR 438-15- 0 1 0 ( 5 ) . No assessed f e e , t h e r e f o r e , can be awarded a t t h i s t i m e . 

ORDER 

The Referee's o r d e r d a t e d March 16, 1988 i s a f f i r m e d . A c l i e n t - p a i d 
f e e o f up t o $575 i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
RODNEY L. STAEHLE, Claimant 

WCB Case No. 87-19053 
ORDER ON REVIEW 

W i l l i a m H. Skalak, C l a i m a n t A t t o r n e y 
Mark B r o n s t e i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 
C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Galloway's 

o r d e r t h a t : ( 1 ) d e c l i n e d t o award i n t e r i m compensation; and (2) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y fees a g a i n s t t h e SAIF C o r p o r a t i o n f o r i t s a l l e g e d 
u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m compensation. On r e v i e w , t h e i s s u e s a r e 
i n t e r i m compensation and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 
Cl a i m a n t underwent s p i n a l f u s i o n i n November, 1986 f o r a compensable 

i n j u r y . He was f o l l o w e d by h i s t r e a t i n g p h y s i c i a n , Dr. Baum, t h e r e a f t e r . A 
June 16, 1987 D e t e r m i n a t i o n Order c l o s e d t h e c l a i m and c l a i m a n t r e q u e s t e d a 
h e a r i n g . By l e t t e r d a t e d June 30, 1987 and r e c e i v e d by SAIF J u l y 14, 1987, Dr. 
Baum a s s e r t e d an a g g r a v a t i o n c l a i m on c l a i m a n t ' s b e h a l f . C l a i m a n t was t h o u g h t 
t o have a p o s s i b l e p s e u d o - a r t h r o s i s . He was r e p o r t e d t o have e x p e r i e n c e d 
worsened symptoms b e g i n n i n g i n A p r i l , two months e a r l i e r . C l a i m a n t was n o t con
s i d e r e d m e d i c a l l y s t a t i o n a r y o r a b l e t o work. (Ex. 33) Both c l a i m a n t and SAIF 
t r e a t e d t h a t r e p o r t as an a g g r a v a t i o n c l a i m . (Exs. 36A & 43) SAIF d e n i e d t h e 
c l a i m on August 17, 1987. (Ex. 4 3 ) . C l a i m a n t amended h i s e a r l i e r h e a r i n g r e 
q u e s t t o i n c l u d e t h e d e n i a l . 

C l a i m a n t sought emergency room t r e a t m e n t f o r a c u t e i n c r e a s e s o f h i s 
c h r o n i c low back p a i n on J u l y 2 1 , 1987 (Ex. 3 7 ) , J u l y 23, 1987 (Ex. 3 9 ) , August 
7, 1987 (Ex. 4 2 ) , August 29, 1987 (Ex. 4 8 ) , September 7, 1987 (Ex. 5 0 ) , 
September 13, 1987 (Ex. 5 1 ) , September 29, 1987 (Ex. 5 6 ) , O c t o b e r 2, 1987 (Ex. 



176 Rodney L. S t a e h l e , 42 Van N a t t a 175 (1990) 

5 8 ) , O c tober 4, 1987 (Ex. 59) and October 6, 1987 (Ex. 6 0 ) . Notes f r o m t h e J u l y 
23, 1987 t r e a t m e n t i n d i c a t e d t h a t t h e r e had been something wrong s i n c e 
c l a i m a n t ' s p a i n i n c r e a s e d i n A p r i l . SAIF r e c e i v e d t h a t n o t e by August 27, 1987. 
(Ex. 39) 

I n an October 12, 1987 c h a r t n o t e Dr. S i r o u n i a n a g a i n r e p o r t e d a 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n s i n c e A p r i l 1987. He f e l t t h a t c l a i m a n t m i g h t 
have a p s e u d o - a r t h r o s i s and t h a t f u r t h e r t r e a t m e n t was necessary. SAIF r e c e i v e d 
t h a t n o t e on October 14, 1987. (Ex. 61) I t d i d n o t pay i n t e r i m c ompensation 
no r a c c e p t o r deny t h e October 12, 1987 c h a r t n o t e as an a g g r a v a t i o n c l a i m . 
( T r . 6) 

On October 28, 1987 a s e t t l e m e n t was approved w h i c h r e s o l v e d a l l 
i s s u e s r a i s e d o r r a i s a b l e a t t h a t t i m e . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t m a i n t a i n s t h a t Dr. S i r o u n i a n ' s October 12, 1987 c h a r t n o t e 
t o SAIF c o n s t i t u t e d a new a g g r a v a t i o n c l a i m under ORS 656.273(3) and t h a t t h e 
f i r s t i n s t a l l m e n t o f i n t e r i m compensation was due 14 days l a t e r . C l a i m a n t does 
n o t d i s p u t e t h e Refer e e ' s u p h o l d i n g o f t h e d e n i a l o f t h e " a g g r a v a t i o n c l a i m " , 
b u t o n l y t h e i n t e r i m compensation i s s u e . 

The October 12, 1987 c h a r t n o t e was n o t a new a g g r a v a t i o n c l a i m as 
i s assumed by t h e p a r t i e s . Dr. Baum f i l e d an a g g r a v a t i o n c l a i m on c l a i m a n t ' s 
b e h a l f by h i s June 30, 1987 l e t t e r . C l a i m a n t ' s a t t o r n e y c o n f i r m e d t h a t c l a i m . 
An emergency room r e p o r t o f J u l y 23, 1987 a l s o n o t e d t h e c l a i m o f w o r s e n i n g 
s i n c e A p r i l 1987. SAIF d e n i e d t h e a g g r a v a t i o n c l a i m . I n September, 1987 Dr. 
S i r o u n i a n r e a s s e r t e d f a c t s s u p p o r t i n g t h e e a r l i e r a g g r a v a t i o n c l a i m , i n d i c a t i n g 
t h a t c l a i m a n t ' s c o n d i t i o n had d e f i n i t e l y worsened s i n c e A p r i l . F i n a l l y , i n h i s 
October 12, 1987 c h a r t n o t e , Dr. S i r o u n i a n r e p e a t e d once a g a i n h i s o p i n i o n i n 
s u p p o r t o f t h e e a r l i e r a g g r a v a t i o n . He n o t e d , as had Dr. Baum i n June, 1987, 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened i n A p r i l , 1987, t h a t c l a i m a n t m i g h t have 
a p s e u d o - a r t h r o s i s and t h a t c l a i m a n t s h o u l d have been on t i m e l o s s . 

The September and October 1987 c h a r t n o t e s s u p p o r t i n g an a g g r a v a t i o n 
r e l a t e d t o t h e c l a i m f i r s t a s s e r t e d by Dr. Baum i n June, 1987. SAIF d e n i e d t h a t 
c l a i m i n August, 1987 and c l a i m a n t r e q u e s t e d a h e a r i n g on t h e d e n i a l . I t had no 
o b l i g a t i o n t o deny i t a g a i n i n October, 1987, when a d d i t i o n a l s u p p o r t f o r t h e 
same c l a i m was p r o f f e r e d . Vandehev v. P u m i l i t e Glass & B u i l d i n g Co., 35 Or App 
187, 192-93 ( 1 9 7 8 ) . N e i t h e r was i t o b l i g a t e d t o pay i n t e r i m c ompensation a f t e r 
i t s d e n i a l s i m p l y because t h e c l a i m a n t , t h r o u g h a d o c t o r ' s c h a r t n o t e s , r e 
a s s e r t e d t h a t he had s u f f e r e d an a g g r a v a t i o n i n A p r i l . On October 28, 1987, a 
s e t t l e m e n t was approved w h i c h r e s o l v e d any r e q u e s t f o r h e a r i n g by c l a i m a n t f r o m 
SAIF's d e n i a l o f h i s a g g r a v a t i o n c l a i m . C l a i m a n t had no f u r t h e r r i g h t s based 
upon t h a t c l a i m f o r a g g r a v a t i o n . 

A c c o r d i n g l y , c l a i m a n t i s n e i t h e r e n t i t l e d t o i n t e r i m c ompensation 
nor t o p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d f a i l u r e t o pay i n t e r i m compensa
t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2, 1988 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD E. TYSON, Claimant 
WCB Case No. 88-01596 

ORDER ON REVIEW 
Pet e r O. Hansen, Claimant A t t o r n e y 

Norman Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r 
w h i c h : (1) awarded c l a i m a n t permanent t o t a l d i s a b i l i t y i n l i e u o f p r i o r awards 
and arrangements o f compensation t o t a l i n g 60 p e r c e n t (192 degrees) unscheduled 
permanent d i s a b i l i t y f o r low back i n j u r i e s ; (2) foun d c l a i m a n t t o be m e d i c a l l y 
s t a t i o n a r y on December 3, 1987; and (3) d e c l i n e d t o a u t h o r i z e r e c a l c u l a t i o n o f 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y r a t e . SAIF f i l e d a m o t i o n t o remand f o r 
a c c e p t a n c e o f a d d i t i o n a l e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand, e x t e n t o f 
un s c h e d u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y , prema
t u r e c l o s u r e , and r a t e o f temporary d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e 
i n p a r t . 

A f t e r t h e Referee's o r d e r , SAIF r e c e i v e d a c l o s i n g r e p o r t f r o m 
S t o n e b r i d g e R e h a b i l i t a t i o n A s s o c i a t i o n . SAIF s u b m i t t e d a M o t i o n t o Remand so 
t h a t t h e c l o s i n g r e p o r t f r o m S t o n e b r i d g e c o u l d be a d m i t t e d i n t o e v i d e n c e . To 
m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be shown t h a t t h e 
r e c o r d was i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . ORS 
65 6 . 2 9 5 ( 5 ) . Here, we f i n d t h a t t h e numerous e x h i b i t s a l r e a d y i n t h e r e c o r d were 
s u f f i c i e n t t o c o m p l e t e l y , s u f f i c i e n t l y , and a d e q u a t e l y d e v e l o p t h e r e c o r d . See 
ORS 6 5 6 . 2 9 5 ( 5 ) . Thus, t h e m o t i o n t o remand i s d e n i e d . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact t h r o u g h t h e f i r s t 
f u l l p a r a g r a p h on page 4 o f t h e O p i n i o n and Order, and adds t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was m i l d l y t o m o d e r a t e l y i m p a i r e d by h i s low back i n j u r y . 
C l a i m a n t was r e l e a s e d t o l i g h t d u t y work o r v o c a t i o n a l r e h a b i l i t a t i o n on 
December 3, 1987. 

Cla i m a n t was m e d i c a l l y s t a t i o n a r y on December 3, 1987. 

Cl a i m a n t has many t r a n s f e r a b l e s k i l l s and s e v e r a l j o b s were i d e n t i 
f i e d t h a t he c o u l d p e r f o r m . 

C l a i m a n t worked an average o f 27.43 hours p e r week f o r t h e n e a r l y 
f o u r weeks he worked f o r t h e employer. H i s schedule was a r r a n g e d so t h a t 
c l a i m a n t f i l l e d i n as needed a t work. 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 
I n o r d e r t o prov e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y bene

f i t s , c l a i m a n t must pr o v e t h a t he i s per m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 
Permanent t o t a l d i s a b i l i t y may r e s u l t from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , 
when combined w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , 
a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , mental c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l 
as t h e c o n d i t i o n o f t h e l a b o r market." W i l s o n v. Weyerhaeuser. 30 Or App 403, 
409 ( 1 9 7 7 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h i s non
m e d i c a l d i s a b i l i t i e s r e n d e r s work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594, 
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597 ( 1 9 8 8 ) , he must a l s o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l 
employment and t h a t he has made re a s o n a b l e e f f o r t s t o o b t a i n such employment. 
ORS 6 5 6 . 2 0 6 ( 3 ) . . 

Here, t h e ev i d e n c e does n o t s u p p o r t t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t ' s compensable p h y s i c a l c o n d i t i o n p r e v e n t s him fr o m w o r k i n g . Dr. 
B e r s e l l i , h i s t r e a t i n g p h y s i c i a n , r e l e a s e d c l a i m a n t t o l i g h t d u t y work and has 
s t a t e d t h a t c l a i m a n t i s m i l d l y t o m o d e r a t e l y p e r m a n e n t l y i m p a i r e d . A t l e a s t two 
ind e p e n d e n t m e d i c a l e x a m i n a t i o n s found t h e same amount o f i m p a i r m e n t and o p i n e d 
t h a t c l a i m a n t c o u l d r e t u r n t o l i g h t work. We are persuaded by t h e c o n s i s t e n t 
m e d i c a l e v i d e n c e t h a t c l a i m a n t i s n o t t o t a l l y d i s a b l e d f r o m a p u r e l y p h y s i c a l 
s t a n d p o i n t . 

Because c l a i m a n t has n o t proved t h a t he i s t o t a l l y d i s a b l e d based 
s o l e l y on h i s p h y s i c a l c o n d i t i o n , he must prove by a preponderance o f t h e e v i 
dence t h a t , because o f a c o m b i n a t i o n o f h i s p h y s i c a l c o n d i t i o n and s o c i a l and 
v o c a t i o n a l f a c t o r s , he i s p r e c l u d e d from r e g u l a r g a i n f u l employment. He has n o t 
s u s t a i n e d t h a t burden o f p r o o f . 

C l a i m a n t was e v a l u a t e d by two v o c a t i o n a l s e r v i c e s p r o v i d e r s . They 
fo u n d t h a t he had numerous t r a n s f e r a b l e s k i l l s and were a b l e t o i d e n t i f y c e r t a i n 
j o b s t h a t w o u l d be s u i t a b l e . A l t h o u g h some o f t h e j o b s r e q u i r e d r e t r a i n i n g , 
c l a i m a n t has n o t exp r e s s e d an i n t e r e s t i n such. 

A c l a i m a n t ' s a t t i t u d e t o w a r d r e t u r n i n g t o work may be r e l e v a n t i n 
d e t e r m i n i n g whether t h e c l a i m a n t " i s e x c l u d e d f r o m employment by h i s o r h e r own 
w i l l r a t h e r t h a n by t h a t o f employers." W i l s o n v. Weyerhaeuser, 30 Or App a t 
412. Here, t h e e v i d e n c e f r o m t h e v o c a t i o n a l r e p o r t s i s t h a t c l a i m a n t i s n o t 
m o t i v a t e d t o r e t u r n t o work. H i s s p o r a d i c work h i s t o r y t e n d s t o s u p p o r t o u r 
c o n c l u s i o n t h a t c l a i m a n t l a c k s m o t i v a t i o n t o r e t u r n t o work. We c o n c l u d e t h a t 
c l a i m a n t has n o t e s t a b l i s h e d t h a t he i s w i l l i n g t o seek r e g u l a r , g a i n f u l employ
ment, nor t h a t i t i s f u t i l e t o do so. 

A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h h i s e n t i t l e m e n t t o an 
award o f permanent t o t a l d i s a b i l i t y . 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r h i s p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l 
r e c o r d , t h e t e s t i m o n y a t h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380, e t sea. We a p p l y t h e s e r u l e s as 
g u i d e l i n e s , n o t as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l v. Ar g o n a u t 
I n s u r a n c e , 296 Or 505, 510 ( 1 9 8 4 ) . 

C o n s i d e r i n g c l a i m a n t ' s m i l d t o moderate permanent low back i m p a i r 
ment, h i s age o f 52 y e a r s , and h i s p r i o r work e x p e r i e n c e i n t h e a u t o p a r t s 
f i e l d , a l o n g w i t h t h e o t h e r r e l e v a n t f a c t o r s , we c o n c l u d e t h a t t h e J a n u a r y 1 1 , 
1988 D e t e r m i n a t i o n Order a d e q u a t e l y and a p p r o p r i a t e l y compensates c l a i m a n t f o r 
h i s compensable i n j u r y . 

P remature C l o s u r e 

The R eferee s t a t e d t h a t SAIF has t h e burden o f p r o v i n g t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y on a d a t e e a r l i e r t h a n t h a t found by t h e D e t e r m i n a t i o n 
Order. SAIF argues t h a t c l a i m a n t has t h e burden on t h i s i s s u e . The R e f e r e e i s 
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c o r r e c t ; t h e pr o p o n e n t o f an e a r l i e r m e d i c a l l y s t a t i o n a r y d a t e has t h e burden o f 
p e r s u a s i o n . D a v i d L. W a l l , 40 Van N a t t a 861 ( 1 9 8 8 ) . 

Dr. B e r s e l l i r e l e a s e d c l a i m a n t t o work on December 3, 1987, a f t e r 
p r e s c r i b i n g p h y s i c a l t h e r a p y on November 19. We f i n d t h a t Dr. B e r s e l l i ' s p r e 
s c r i p t i o n o f f u r t h e r t r e a t m e n t i n d i c a t e s t h a t he b e l i e v e d f u r t h e r m a t e r i a l im
provement m i g h t o c c u r from t h a t t r e a t m e n t . Thus, we f i n d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y on December 3, 1987, t h e same d a t e t h a t t h e D e t e r m i n a t i o n 
Order f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y . 

Rate o f Temporary T o t a l D i s a b i l i t y 

Former OAR 436-60-020(4) p r o v i d e s a method o f c o m p u t i n g t e m p o r a r y 
t o t a l d i s a b i l i t y f o r w o r k e r s employed l e s s t h a n 4 weeks a t t h e t i m e o f i n j u r y . 
The r u l e s t a t e s t h a t i n t e n t a t t i m e o f h i r e , as c o n f i r m e d by t h e employer and 
w o r k e r , c o n t r o l s . C l a i m a n t argued t h a t t h e i n t e n t a t t h e t i m e o f h i r e was f o r 
him t o work 5 days p e r week, 8 hours per day. However, t h e employer d i s a g r e e d 
and c l a i m a n t never d i d work t h a t many hours per week, d u r i n g t h e l e s s t h a n f o u r 
weeks b e f o r e h i s i n j u r y . When t h e r e i s a d i s p u t e as t o i n t e n t a t t i m e o f h i r e , 
t h e b e s t e v i d e n c e o f i n t e n t i s c l a i m a n t ' s a c t u a l work h i s t o r y . P e r r y S. 
Seagroye, 38 Van N a t t a 1420 (1 9 8 6 ) . 

Here, t h e r e c o r d shows t h a t c l a i m a n t a c t u a l l y d i d work l e s s t h a n 40 
hours p e r week. H i s work r e c o r d i s c o n s i s t e n t w i t h t h e employer's u n d e r s t a n d i n g 
o f t h e t e r m s o f h i s employment. Thus, we f i n d t h a t t h e i n i t i a l c o m p u t a t i o n o f 
t e m p o r a r y t o t a l d i s a b i l i t y was i n c o r r e c t and s h o u l d be c a l c u l a t e d based on t h e 
agreed upon summary o f c l a i m a n t ' s a c t u a l work h o u r s . Ex. 6 6 - 1 . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r -
p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w r e g a r d i n g SAIF's 
c h a l l e n g e t o t h e m e d i c a l l y s t a t i o n a r y d a t e . Such a f e e i s d e f i n e d as an 
"assessed f e e . " See OAR 438-15-005(2). However, we cannot award an assessed 
f e e t o c l a i m a n t f o r s e r v i c e s on Board r e v i e w u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a 
s t a t e m e n t o f s e r v i c e s . See OAR 438-15-010(5). Because no s t a t e m e n t o f s e r v i c e s 
has been r e c e i v e d t o d a t e , an assessed f e e s h a l l n o t be awarded. See OAR 438-
15-010(5) . 

ORDER 

The Referee's o r d e r d a t e d June 3, 1988 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r a w a r d i n g permanent t o t a l 
d i s a b i l i t y i s r e v e r s e d . The January 1 1 , 1988 D e t e r m i n a t i o n Order award o f 
permanent p a r t i a l d i s a b i l i t y i s r e i n s t a t e d and a f f i r m e d . That p o r t i o n o f t h e 
o r d e r w h i c h f o u n d t h a t c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s were t o be 
based on employment o f 40 hours per week i s r e v e r s e d and t h e SAIF C o r p o r a t i o n i s 
a u t h o r i z e d t o r e c a l c u l a t e c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s based 
on t h e agreed upon summary o f c l a i m a n t ' s a c t u a l work h o u r s . To t h e e x t e n t t h i s 
r e c a l c u l a t i o n r e s u l t s i n an overpayment, and excep t f o r any t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n p a i d p e n d i n g t h i s r e v i e w , SAIF i s a u t h o r i z e d t o o f f s e t t h e overpay
ment a g a i n s t any u n p a i d o r f u t u r e awards o f permanent d i s a b i l i t y compensation. 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
HUGH M. WILLIAMS, Claimant 

WCB Case No. 87-19180 
ORDER ON REVIEW 

P o z z i , e t a l , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee G. P e t e r s o n ' s o r d e r 
t h a t s e t a s i d e i t s c o m p e n s a b i l i t y d e n i a l o f c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m 
f o r a h e a r t c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a 52-year o l d c o r r e c t i o n s o f f i c e r . On October 12, 1987, he 
and a n o t h e r o f f i c e r p h y s i c a l l y r e s t r a i n e d a combative inmate f o r a p p r o x i m a t e l y 
f i v e m i n u t e s . I m m e d i a t e l y t h e r e a f t e r , he f e l t s l i g h t l y d i z z y , began s w e a t i n g , 
and e x p e r i e n c e d some abdominal p a i n . A f t e r r e s t i n g a few m i n u t e s , h i s symptoms 
c o m p l e t e l y r e s o l v e d and he f e l t " p r e t t y good." A l t h o u g h he f i n i s h e d h i s s h i f t , 
h i s symptoms b r i e f l y r e t u r n e d on two occ a s i o n s w i t h o u t e x e r t i o n and t h e n com
p l e t e l y r e s o l v e d . T h e r e a f t e r , he e x p e r i e n c e d a s i m i l a r b r i e f o n s e t o f symptoms 
n e a r l y e v e r y day, w i t h complete r e s o l u t i o n a f t e r each e p i s o d e . 

On October 26, 1987, c l a i m a n t was examined by Dr. R i c h , M.D., f o r f o l l o w -
up o f s l e e p apnea and n a r c o l e p s y c o n d i t i o n s . He complained o f g e n e r a l nausea 
and c h e s t p a i n , w h i c h appeared a t n i g h t d u r i n g r e s t . S h o r t l y t h e r e a f t e r . Dr. 
Shepherd, M.D., began t o t r e a t c l a i m a n t ' s h e a r t c o m p l a i n t s . D i a g n o s t i c s t u d i e s 
r e v e a l e d c o r o n a r y a t h e r o s c l e r o t i c h e a r t d i s e a s e w i t h a r e c e n t m y o c a r d i a l i n f a r c 
t i o n . As a r e s u l t , c l a i m a n t underwent a c o r o n a r y bypass o p e r a t i o n i n November, 
1987. 

P r i o r t o t h e h e a r i n g , Dr. Rogers, a c a r d i o l o g i s t , r e v i e w e d c l a i m a n t ' s med
i c a l f i l e . Rogers' t e s t i f i e d a t t h e h e a r i n g as an e x p e r t w i t n e s s c a l l e d by 
c l a i m a n t . 

CONCLUSIONS OF LAW 

A w o r k e r must p r o v e t h a t t h e work i n c i d e n t was b o t h t h e l e g a l and m e d i c a l 
cause o f h i s h e a r t c o n d i t i o n . Bush v. SAIF, 68 Or App 230, 232 (1984).. Complex 
m e d i c a l c a u s a t i o n cases a r e l a r g e l y r e s o l v e d by t h e w e i g h t o f t h e e x p e r t m e d i c a l 
o p i n i o n . See U r i s v. Compensation Dept., 247 Or 420 (-1967). 

Here, t h e e x p e r t m e d i c a l o p i n i o n s a r e d i v i d e d between Shepherd and Rogers. 
Shepherd examined and t r e a t e d c l a i m a n t on s e v e r a l o c c a s i o n s . On Oct o b e r 3 1 , 
1987, he p e r f o r m e d an angiogram. F o l l o w i n g c l a i m a n t ' s s u r g e r i e s i n November, 
1987, he c o n t i n u e d t o m o n i t o r c l a i m a n t ' s r e c o v e r y . A f t e r d o i n g so, he o p i n e d 
t h a t t h e i n c i d e n t o f October 12, 1987, was n o t a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . Rogers, on t h e o t h e r hand, t e s t i f i e d t o t h e 
c o n t r a r y . I n Rogers' vie w , c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n was caused by t h e 
p h y s i c a l and e m o t i o n a l s t r e s s o f t h e October 12, 1987, i n c i d e n t . Key t o h i s 
o p i n i o n was h i s u n d e r s t a n d i n g t h a t c l a i m a n t s u f f e r e d c o n t i n u o u s symptoms a f t e r 
O ctober 12, 1987, and b e f o r e h i s m y o c a r d i a l i n f a r c t i o n . 

We a r e n o t persuaded by Rogers' o p i n i o n . F i r s t , t h e r e i s l i t t l e p e r s u a 
s i v e e v i d e n c e o f e i t h e r p h y s i c a l o r e m o t i o n a l s t r e s s s u r r o u n d i n g t h e i n c i d e n t o f 
October 12, 1987. The i n c i d e n t i n v o l v e d a h a n d c u f f e d i n m a t e . C l a i m a n t was 
a s s i s t e d by a n o t h e r c o r r e c t i o n s o f f i c e r , who f r i s k e d t h e i n m a t e . The e n t i r e 
e v e n t l a s t e d no more t h a n a few m i n u t e s . A f t e r e x p e r i e n c i n g some m i n o r d i z z i 
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ness and s w e a t i n g , c l a i m a n t f e l t " p r e t t y good" and q u i c k l y r e t u r n e d t o work. 
Second, c l a i m a n t e x p e r i e n c e d o n l y i n t e r m i t t e n t and b r i e f e p i s o d e s o f d i z z i n e s s 
and s w e a t i n g t h e r e a f t e r . L a s t , Rogers never observed o r examined c l a i m a n t . H i s 
e n t i r e o p i n i o n i s based on a b r i e f r e v i e w o f c e r t a i n m e d i c a l r e c o r d s t h a t were 
f u r n i s h e d t o him by c l a i m a n t ' s a t t o r n e y s h o r t l y b e f o r e t h e h e a r i n g . 

I n sum, we a r e persuaded by t h e o p i n i o n o f t r e a t i n g d o c t o r Shepherd, over 
t h a t o f Rogers. See Weiland v. SAIF, 63 Or App 810, 814 ( 1 9 8 4 ) . C l a i m a n t has 
n o t p r o v e n , by a preponderance o f t h e ev i d e n c e , t h a t h i s h e a r t c o n d i t i o n was 
m a t e r i a l l y caused by t h e i n c i d e n t o f October 12, 1987. 

ORDER 

The Refer e e ' s o r d e r , d a t e d March 7, 1988, i s r e v e r s e d . The employer's 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Board approves a c l i e n t - p a i d f e e , p a y a b l e 
f r o m t h e employer t o i t s a t t o r n e y , n o t t o exceed $1,296. 

J a n u a r y 25, 1990 C i t e as 42 Van N a t t a 181 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RANDALL P. ADAMS, Claimant 

WCB Case Nos. 88-08615 & 88-07914 
ORDER OF ABATEMENT 

W i l b u r C. Smith, J r . , C l a i m a n t A t t o r n e y 
Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

The Board i s s u e d an Order on Review i n t h e a b o v e - c a p t i o n e d m a t t e r on 
Ja n u a r y 1 1 , 1990. Cl a i m a n t now r e q u e s t s t h a t t h e Board r e s c i n d i t s o r d e r on t h e 
gr o u n d t h a t t h e SAIF C o r p o r a t i o n has w i t h d r a w n i t s r e q u e s t f o r r e v i e w . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r c l a i m a n t ' s r e q u e s t , t h e 
Jan u a r y 1 1 , 1990 o r d e r i s abated and w i t h d r a w n . SAIF i s r e q u e s t e d t o f i l e a 
response t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n 
under a d v i s e m e n t . 

I T I S SO ORDERED. 

Ja n u a r y 25, 1990 C i t e as 42 Van N a t t a 181 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE R. GREENEP, Claimant 

WCB Case No. 87-16042 & 87-16041 
ORDER ON REVIEW 

E i c h s t e a d t , e t a l , C l a i m a n t A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

R o b e r t s , e t a l , Defense A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 
L i b e r t y N o r t h w e s t , as i n s u r e r f o r General Foods C o r p o r a t i o n , r e q u e s t s r e 

v i e w o f R e f e r e e Hayduke's o r d e r , w h i c h found i t r e s p o n s i b l e f o r c l a i m a n t ' s low 
back c o n d i t i o n . 

ISSUES 

The i s s u e i s whether L i b e r t y Northwest as i n s u r e r f o r G e n e r a l Foods 
( h e r e a f t e r r e f e r r e d t o as General Foods) o r L i b e r t y N o r t h w e s t as i n s u r e r f o r 
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A g r i p a c ( h e r e a f t e r r e f e r r e d t o as A g r i p a c ) i s r e s p o n s i b l e f o r c l a i m a n t ' s low 
back c o n d i t i o n . 

G e n e r a l Foods contends t h a t t h e l a t e r employment w i t h A g r i p a c i n d e p e n 
d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s low back c o n d i t i o n . 

A g r i p a c contends t h a t c u r r e n t ORS 656.307 r a t h e r t h a n f o r m e r ORS 656.307 
a p p l i e s t o t h i s case; c o n s e q u e n t l y , i t argues t h a t t h e Board's r e v i e w i s l i m i t e d 
t o d e t e r m i n i n g whether t h e Referee committed any e r r o r s o f law. 

FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m , on J u l y 3 1 , 1986, f o r a p u l l e d muscle i n h i s low 
back. G e n e r a l Foods acc e p t e d t h e c l a i m . 

On J u l y 10, 1987, w h i l e w o r k i n g f o r A g r i p a c , c l a i m a n t i n j u r e d h i s low back 
w h i l e l i f t i n g 40 pound boxes. General Foods d e n i e d t h a t t h e i n j u r y a t A g r i p a c 
c o n s t i t u t e d an a g g r a v a t i o n o f i t s J u l y , 1986, accepted i n j u r y . A g r i p a c d e n i e d 
t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y . The Workers' Compensation D i v i s i o n 
i s s u e d an o r d e r under f o r m e r ORS 656.307 on November 4, 1987. The H e a r i n g s 
D i v i s i o n r e c e i v e d t h a t o r d e r on November 5, 1987. The h e a r i n g t o o k p l a c e on 
Janu a r y 28, 1988. 

The i n c i d e n t a t A g r i p a c c o n s t i t u t e s a new and d i s t i n c t i n j u r y t o 
c l a i m a n t ' s low back. The i n c i d e n t a t A g r i p a c i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f c l a i m a n t ' s low back c o n d i t i o n . 

CONCLUSIONS AND OPINION 

A g r i p a c argues t h a t c u r r e n t ORS 656.307 a p p l i e s t o t h i s case because t h e 
h e a r i n g t o o k p l a c e a f t e r January 1, 1988 when t h a t s t a t u t e became e f f e c t i v e . We 
have p r e v i o u s l y h e l d t h a t t h e s i g n i f i c a n t d a t e f o r d e t e r m i n i n g w h i c h v e r s i o n o f 
ORS 656.307 a p p l i e s i s t h e d a t e t h e Hearings D i v i s i o n r e c e i v e d t h e ".307" o r d e r , 
n o t t h e d a t e o f h e a r i n g . Timothy R. Schroeder, 41 Van N a t t a 568, 570 ( 1 9 8 9 ) . 
The H e a r i n g s D i v i s i o n r e c e i v e d t h e ".307" o r d e r b e f o r e t h e e f f e c t i v e d a t e o f 
c u r r e n t ORS 656.307. Consequently, we conclude t h a t f o r m e r ORS 656.307 a p p l i e s 
t o t h i s case. 

R e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n s h i f t s f r o m G e n e r a l Foods 
t o A g r i p a c i f t h e i n c i d e n t a t A g r i p a c i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g 
o f c l a i m a n t ' s low back c o n d i t i o n . The Referee c o n c l u d e d t h a t i t d i d n o t . We 
d i s a g r e e . 

The m e d i c a l e v i d e n c e i s overwhelming t h a t t h e i n c i d e n t a t A g r i p a c i n d e p e n 
d e n t l y c o n t r i b u t e d . Dr. Stevens saw c l a i m a n t i n August 1987. He c h a r a c t e r i z e d 
t h e i n c i d e n t w i t h A g r i p a c as a new i n j u r y . He a l s o c o n s i d e r s t h e two i n j u r i e s 
as i n d e p e n d e n t . Dr. Asper a l s o b e l i e v e s t h a t t h e A g r i p a c i n c i d e n t i n d e p e n d e n t l y 
c o n t r i b u t e d . 

The R e f e r e e acknowledged t h a t t h e m e d i c a l e v i d e n c e s u p p o r t e d a f i n d i n g 
t h a t t h e A g r i p a c i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d ; n o n e t h e l e s s , he c o n c l u d e d 
t h a t i t d i d n o t i n d e p e n d e n t l y c o n t r i b u t e because c l a i m a n t ' s t e s t i m o n y seemed t o 
be c o n t r a r y . A l t h o u g h c l a i m a n t ' s t e s t i m o n y i s e n t i t l e d t o some w e i g h t , we v i e w 
t h i s as a complex m e d i c a l q u e s t i o n . T h e r e f o r e , we a c c o r d more w e i g h t t o t h e ex
p e r t e v i d e n c e . A c c o r d i n g l y , we conclude t h a t t h e i n j u r y a t A g r i p a c i n d e p e n 
d e n t l y c o n t r i b u t e d and h o l d A g r i p a c r e s p o n s i b l e . 



D a l e R. Greenup, 42 Van N a t t a 181 (1990) 183 

ORDER 

The Referee's o r d e r , d a t e d J u l y 2 1 , 1988, i s r e v e r s e d . The d e n i a l i s s u e d 
by L i b e r t y N o r t h w e s t , as i n s u r e r f o r A g r i p a c , i s s e t a s i d e and L i b e r t y Northwest 
i s d i r e c t e d t o proc e s s t h e c l a i m a c c o r d i n g t o law. The d e n i a l i s s u e d by L i b e r t y 
N o r t h w e s t , as i n s u r e r f o r General Foods, i s r e i n s t a t e d and u p h e l d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $478 t o L i b e r t y N o r t h w e s t / A g r i p a c ' s 
c u r r e n t a t t o r n e y . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $1,182, 
t o L i b e r t y N o r t h w e s t / A g r i p a c ' s form e r a t t o r n e y s . The Board approves a c l i e n t -
p a i d f e e , n o t t o exceed $2,852.50 t o L i b e r t y N o r t h w e s t / G e n e r a l Foods' a t t o r n e y s . 

J a n u a r y 25. 1990 C i t e as 42 Van N a t t a 183 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CURTIS R. KEYS, Claimant 

WCB Case No. 88-04595 & 87-17677 
ORDER ON REVIEW 

C a l l a h a n , e t a l , C l aimant A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

M i t c h e l l , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e Seymour's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s hand, 
b i l a t e r a l elbow and r i g h t s h o u l d e r c o n d i t i o n s ; and (2) u p h e l d M i s s i o n I n s u r a n c e 
Company's d e n i a l o f t h e same c o n d i t i o n s . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

C l a i m a n t worked as a t r u c k d r i v e r f o r JB Sod and i t s s u c c e s s o r , JB 
Expr e s s , f o r f i f t e e n y e a r s , h a u l i n g a g r i c u l t u r a l p r o d u c t s . H i s d u t i e s f o r t h e 
employer i n c l u d e d d r i v i n g , t a r p i n g t r u c k s and t h r o w i n g b i n d e r s and s t r a p s o v e r 
t r u c k s . 

As o f May, 1983, and u n t i l June 30, 1985, t h e employer was i n s u r e d by 
M i s s i o n . T h e r e a f t e r , t h e employer was i n s u r e d by L i b e r t y N o r t h w e s t . 

C l a i m a n t was compensably i n j u r e d i n May, 1983, w h i l e w o r k i n g f o r M i s s i o n ' s 
i n s u r e d . He s u f f e r e d a l e f t h i p f r a c t u r e and l e f t elbow i n j u r y . S u r g e r y was 
r e q u i r e d . M i s s i o n a c c e p t e d t h e c l a i m f o r i n j u r y t o t h e l e f t h i p and elbow. The 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n January, 1984, a w a r d i n g c l a i m a n t 
t e m p o r a r y d i s a b i l i t y o n l y . C l a i m a n t r e q u e s t e d a h e a r i n g . 

I n December, 1983, c l a i m a n t sought and r e c e i v e d m e d i c a l t r e a t m e n t f r o m Dr. 
Shaw, o r t h o p e d i c surgeon, f o r r i g h t s h o u l d e r and r i g h t elbow p a i n . On December 
19, 1983, M i s s i o n d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s s h o u l d e r and r i g h t arm 
c o n d i t i o n s . M i s s i o n a s s e r t e d i n i t s d e n i a l t h a t t h e c o n d i t i o n was n o t r e l a t e d 
t o c l a i m a n t ' s 1983 i n d u s t r i a l i n j u r y and i n d i c a t e d t h a t i t had i n i t s p o s s e s s i o n 
d o c u m e n t a t i o n w h i c h e s t a b l i s h e d t h a t c l a i m a n t ' s r i g h t s h o u l d e r c o m p l a i n t s 
commenced i n June, 1980. Claimant r e q u e s t e d a h e a r i n g . 

C l a i m a n t c o n t i n u e d t o t r e a t w i t h Drs. Shaw, M a y h a l l and Boyd f o r t h e r i g h t 
s h o u l d e r and elbow c o n d i t i o n s , t h r o u g h e a r l y 1984. T h i s t r e a t m e n t was f o r 
b u r s i t i s and o s t e o m y e l i t i s (bone i n f e c t i o n ) o f t h e s h o u l d e r and d e g e n e r a t i v e 
j o i n t d i s e a s e i n t h e elbow. He was h o s p i t a l i z e d f o r t h e t r e a t m e n t i n 1983. The 
c o n d i t i o n l i m i t e d c l a i m a n t ' s a b i l i t y t o move t h e s h o u l d e r . C l a i m a n t sought no 
t r e a t m e n t f r o m 1985 t h r o u g h January, 1987 a l t h o u g h t h e s h o u l d e r p a i n p e r s i s t e d . 
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I n August, 1984, c l a i m a n t was awarded 42.67 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y f o r h i s l e f t l e g by s t i p u l a t i o n . The s t i p u l a t i o n a l l o w e d t h e d e n i a l 
o f t h e s h o u l d e r and r i g h t arm c o n d i t i o n s t o s t a n d . The r e q u e s t s f o r h e a r i n g 
were d i s m i s s e d . 

C l a i m a n t ' s s h o u l d e r p a i n and d i s a b i l i t y i n c r e a s e d n o t i c e a b l y i n mid-1986. 
I n J a n u a r y , 1987, c l a i m a n t sought m e d i c a l t r e a t m e n t f r o m Dr. Stevens, M.D., f o r 
b i l a t e r a l elbow and r i g h t s h o u l d e r p a i n . On e x a m i n a t i o n , b i l a t e r a l c a r p a l 
t u n n e l syndrome was a l s o i d e n t i f i e d . By March 8, 1988, c l a i m a n t was no l o n g e r 
a b l e t o p e r f o r m h i s t r u c k d r i v i n g j o b due t o t h e s h o u l d e r c o n d i t i o n . 

C l a i m a n t s u f f e r s f r o m b i l a t e r a l c a r p a l t u n n e l syndrome. The syndrome i s 
r e l a t e d t o h i s work as a t r u c k d r i v e r . The c o n d i t i o n has n o t i n t e r f e r e d w i t h 
c l a i m a n t ' s a b i l i t y t o work. However, he f i r s t sought t r e a t m e n t f o r t h e c o n d i 
t i o n i n 1987, w h i l e L i b e r t y Northwest was on t h e r i s k . 

C l a i m a n t has s u f f e r e d f r o m b i l a t e r a l r a d i a l e x t e n s o r t e n d i n i t i s i n b o t h 
elbows s i n c e a t l e a s t 1979. H i s work as a t r u c k d r i v e r has worsened t h e 
t e n d i n i t i s c o n d i t i o n . Work a c t i v i t i e s w h i l e L i b e r t y N o r t h w e s t was on t h e r i s k 
have i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f t h e t e n d i n i t i s c o n d i t i o n . 

C l a i m a n t s u f f e r s f r o m a r i g h t s h o u l d e r c o n d i t i o n o f p r i m a r i l y i n f e c t i o u s 
o r i g i n . The i n c r e a s e d symptoms o f t h e c o n d i t i o n as w e l l as c l a i m a n t ' s i n c r e a s e d 
s h o u l d e r d i s a b i l i t y a r e r e l a t e d t o h i s t r u c k d r i v i n g a c t i v i t i e s . 

I n J a n u a r y , 1988, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s 
b i l a t e r a l hand, elbow, and s h o u l d e r c o n d i t i o n s . On March 10, 1988, M i s s i o n 
d e n i e d r e s p o n s i b i l i t y f o r t h e c o n d i t i o n s and r e q u e s t e d t h e d e s i g n a t i o n o f a pay
i n g agent p u r s u a n t t o ORS 656.307. On March 28, 1988, L i b e r t y N o r t h w e s t d e n i e d 
r e s p o n s i b i l i t y f o r t h e same c o n d i t i o n s . 

The i n s u r e r s conceded c o m p e n s a b i l i t y ; and, i n May, 1988, a .307 o r d e r 
i s s u e d d e s i g n a t i n g L i b e r t y Northwest as p a y i n g agent. M i s s i o n ' s w e e k l y tempo
r a r y t o t a l d i s a b i l i t y payment was $355.04, w h i l e L i b e r t y N o r t h w e s t ' s w e e k l y 
t e m p o r a r y t o t a l d i s a b i l i t y payment was $288.13. 

CONCLUSIONS OF LAW 

The R e f e r e e s e t a s i d e L i b e r t y N orthwest's d e n i a l and u p h e l d M i s s i o n ' s 
d e n i a l o f c l a i m a n t ' s hand, elbow and s h o u l d e r c o n d i t i o n s . We agree w i t h t h e 
Ref e r e e ' s o r d e r , b u t f o r d i f f e r e n t reasons t h a n a r t i c u l a t e d by t h e R e f e r e e . 

By e n t e r i n g i n t o a .307 o r d e r , t h e c a r r i e r s conceded c o m p e n s a b i l i t y o f 
c l a i m a n t ' s hand, elbow and s h o u l d e r c o n d i t i o n s . T h e r e f o r e , t h e o n l y r e m a i n i n g 
i s s u e i s r e s p o n s i b i l i t y . 

M i s s i o n a c c e p t e d r e s p o n s i b i l i t y f o r a p r i o r i n j u r y t o c l a i m a n t ' s l e f t 
elbow. C o n s e q u e n t l y , r e s p o n s i b i l i t y i n i t i a l l y r e s t s w i t h M i s s i o n . But i t can 
t r a n s f e r r e s p o n s i b i l i t y t o L i b e r t y Northwest i f c l a i m a n t ' s l a t e r employment 
i n d e p e n d e n t l y c o n t r i b u t e d t o a wor s e n i n g o f t h e c o n d i t i o n . Hensel Phelps Const, 
v. M i r i c h . 81 Or App 290 ( 1 9 8 6 ) . 

R e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t elbow, r i g h t s h o u l d e r and 
b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n s i s i n i t i a l l y a s s i g n e d t o t h e l a s t employ
ment w h i c h , a t t h e t i m e o f t h e onset o f d i s a b i l i t y , c o u l d have c o n t r i b u t e d 
t o t h o s e c o n d i t i o n s . Bracke v. Baza'r, I n c . , 293 Or 239, 246 ( 1 9 8 2 ) . See 
a l s o B o i s e Cascade Corp. v. St a r b u c k . 296 Or 238, 243 ( 1 9 8 4 ) . The c a r r i e r 
a t r i s k d u r i n g t h a t employment can t h e n s h i f t r e s p o n s i b i l i t y t o an e a r l i e r 
i n s u r e r by d e m o n s t r a t i n g t h a t c o n d i t i o n s a t t h e e a r l i e r employment were t h e 
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s o l e cause o f t h e c o n d i t i o n , o r t h a t i t was i m p o s s i b l e f o r c o n d i t i o n s a t t h e 
l a t e r employment t o have caused t h e c o n d i t i o n . See FMC Corp. v. L i b e r t y 
M u t u a l I n s u r a n c e Co., 70 Or App 370 ( 1 9 8 4 ) , m o d i f i e d 73 Or App 223 ( 1 9 8 5 ) . 
The d a t e o f d i s a b i l i t y i s t h e d a t e upon which t h e c l a i m a n t i s d i s a b l e d by 
t h e c o n d i t i o n , o r , i f n o t d i s a b l e d , f i r s t r e c e i v e s m e d i c a l s e r v i c e s f o r h i s 
m e d i c a l c o n d i t i o n . Bracke, supra a t 248 & n.4; U n i t e d P a c i f i c I n s u r a n c e Co. 
v. H a r r i s , 63 Or App 256,260, r e v den 295 Or 730 ( 1 9 8 3 ) . 

I n t h e p r e s e n t case, c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome 
became d i s a b l i n g i n January, 1987, when c l a i m a n t sought and o b t a i n e d m e d i c a l 
t r e a t m e n t f o r h i s hands from Dr. Stevens. T h e r e f o r e , L i b e r t y N o r t h w e s t 
was on t h e r i s k a t t h e t i m e o f d i s a b i l i t y . Dr. Stevens has r e l a t e d t h e 
development o f t h e c a r p a l t u n n e l syndrome t o r e p e t i t i v e work and i n d i c a t e d 
t h a t c l a i m a n t ' s work a c t i v i t y w h i l e L i b e r t y N orthwest was on t h e r i s k was 
c a p a b l e o f c a u s i n g t h e c o n d i t i o n . Inasmuch as Dr. Stevens does n o t d i s t i n 
g u i s h between work a c t i v i t y b e f o r e and a f t e r L i b e r t y N o r t h w e s t came on t h e 
r i s k , we a r e u n a b l e t o f i n d t h a t work a c t i v i t y b e f o r e t h a t t i m e was t h e s o l e 
cause o f t h e d i s a b i l i t y . Nor are we persuaded t h a t t h e employment w i t h 
L i b e r t y N o r t h w e s t d i d n o t c o n t r i b u t e t o t h e c o n d i t i o n . T h e r e f o r e , r e s p o n s i 
b i l i t y must be a s s i g n e d t o L i b e r t y N orthwest. 

Dr. Stevens r e p o r t e d t h a t c l a i m a n t s u f f e r e d f r o m r a d i a l e x t e n s o r 
t e n d i n i t i s i n b o t h elbows, n o t i n g t h a t a " p a r t i c u l a r d i a g n o s i s i s n o t 
d i r e c t l y r e l a t e d t o t h e 11 May, 1983 i n j u r y , b u t i s r e l a t e d t o c o n t i n u e d , 
h a r d heavy work w i t h t h e upper e x t r e m i t i e s , l i f t i n g t a r p s , e t c . , i . e . , 
e i t h e r i n t h e f o r m o f a g g r a v a t i o n o r wo r s e n i n g . " The elbow t e n d i n i t i s 
c o n d i t i o n was f i r s t n o t e d and t r e a t e d p r i o r t o t h e 1983 i n j u r y . 

We f i r s t a n a l y z e t h e r i g h t elbow c o n d i t i o n . We a r e u n a b l e t o d e t e r 
mine w h e t h e r o r n o t i t e v e r i n t e r f e r e d w i t h c l a i m a n t ' s a b i l i t y t o work. 
N e v e r t h e l e s s , i t c o n t i n u e d t o worsen t h r o u g h o u t h i s t r u c k d r i v i n g employment 
and worsened as a consequence o f t h a t employment. T h e r e f o r e , we f i n d , based 
on Dr. Stevens' t e s t i m o n y by d e p o s i t i o n , t h a t even i f c l a i m a n t ' s r i g h t elbow 
t e n d i n i t i s c o n d i t i o n became d i s a b l i n g b e f o r e L i b e r t y N o r t h w e s t came on t h e 
r i s k t h e c o n d i t i o n has worsened s i n c e t h a t t i m e . A c c o r d i n g l y , L i b e r t y 
N o r t h w e s t i s r e s p o n s i b l e f o r t h e c o n d i t i o n . 

We t u r n t o t h e l e f t elbow c o n d i t i o n . Inasmuch as Dr. Stevens d i d n o t 
d i s t i n g u i s h between work a c t i v i t i e s b e f o r e and a f t e r L i b e r t y N o r t h w e s t came 
on t h e r i s k , and inasmuch as t h o s e work a c t i v i t i e s were v i r t u a l l y i d e n t i c a l , 
we f i n d t h a t work a c t i v i t i e s w h i l e L i b e r t y N orthwest was on t h e r i s k i n d e 
p e n d e n t l y c o n t r i b u t e d t o a wo r s e n i n g o f c l a i m a n t ' s elbow c o n d i t i o n . A c c o r d 
i n g l y , L i b e r t y N o r t h w e s t i s r e s p o n s i b l e f o r t h e l e f t elbow t e n d i n i t i s . 

F i n a l l y , c l a i m a n t s u f f e r s from a l o n g s t a n d i n g , d i s a b l i n g r i g h t 
s h o u l d e r c o n d i t i o n . I t caused him t o miss work i n December, 1983. A r i g h t 
s h o u l d e r c o n d i t i o n was d e n i e d by M i s s i o n i n 1983. Inasmuch as t h e p a r t i e s 
have conceded t h e c o m p e n s a b i l i t y o f t h e c u r r e n t r i g h t s h o u l d e r c o n d i t i o n , we 
c o n c l u d e t h a t t h e y have n e c e s s a r i l y conceded t h a t : t h e c u r r e n t r i g h t 
s h o u l d e r c o n d i t i o n i s d i f f e r e n t f rom t h e c o n d i t i o n as i t s t o o d i n 1983; and 
t h a t t h e c u r r e n t c o n d i t i o n i s r e l a t e d t o c l a i m a n t ' s work a c t i v i t i e s . The 
s h o u l d e r c o n d i t i o n d i d become i n c r e a s i n g l y d i s a b l i n g u n t i l c l a i m a n t sought 
m e d i c a l s e r v i c e s , a f t e r a l e n g t h y p e r i o d w i t h o u t t r e a t m e n t , i n J a n u a r y , 
1987. By March 8, 1988, c l a i m a n t was no l o n g e r a b l e t o work as a t r u c k 
d r i v e r ; and he was t a k e n o f f work by Dr. Stevens due t o t h e r i g h t s h o u l d e r 
c o n d i t i o n . T h e r e f o r e , we conclude t h a t c l a i m a n t became d i s a b l e d due t o h i s 
c u r r e n t r i g h t s h o u l d e r c o n d i t i o n w h i l e L i b e r t y Northwest was on t h e r i s k , 
and t h a t t h i s employment c o u l d have c o n t r i b u t e d t o t h e c o n d i t i o n . L i b e r t y 
N o r t h w e s t has n o t e s t a b l i s h e d t h a t work a c t i v i t i e s w h i l e M i s s i o n was on t h e 
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r i s k were t h e s o l e cause o f t h e d i s a b i l i t y . Nor has L i b e r t y N o r t h w e s t 
e s t a b l i s h e d t h a t c o n d i t i o n s w h i l e i t was on t h e r i s k d i d n o t c o n t r i b u t e t o 
t h e c o n d i t i o n . T h e r e f o r e , L i b e r t y Northwest i s r e s p o n s i b l e f o r t h e s h o u l d e r 
c o n d i t i o n . FMC Corp. v. L i b e r t y M u t u a l I n s . Co., supra. 

A t t o r n e y Fees 

A c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s 
r e n d e r e d on Board r e v i e w when a c a r r i e r i n i t i a t e s Board r e v i e w o f an i s s u e , 
w h i c h t h r e a t e n s t h e c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation o r t h e amount 
o f t h a t c o m pensation, and t h e Board d e t e r m i n e s t h a t " t h e compensation awarded t o 
t h e c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r reduced." ORS 6 5 6 . 3 8 2 ( 2 ) ; B a h l e r v. 
M a i l - W e l l Envelope Co.. 60 Or App 90, 93-94 (1 9 8 2 ) . 

M i s s i o n ' s w e e k l y t e m p o r a r y t o t a l d i s a b i l i t y r a t e i s a p p r o x i m a t e l y $70 more 
t h a n t h a t o f L i b e r t y N o r t h w e s t . The amount o f c l a i m a n t ' s compensation was n o t 
a t r i s k on Board r e v i e w because t h e p a r t y t h a t sought Board r e v i e w , L i b e r t y 
N o r t h w e s t , had t h e l o w e r t e m p o r a r y d i s a b i l i t y r a t e . Had i t p r e v a i l e d i n e s t a b 
l i s h i n g t h a t M i s s i o n was r e s p o n s i b l e , c l a i m a n t ' s compensation would have been 
i n c r e a s e d , n o t decreased. Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s n o t 
e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s on Board r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 13, 1988, i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o exceed $1,224, p a y a b l e from M i s s i o n I n s u r a n c e Company t o i t s c o u n s e l , i s 
approved. 

January 25, 1990 C i t e as 42 Van N a t t a 186 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RAY J . LANZ, Claimant 

Own M o t i o n No. 86-0506M 
OWN MOTION ORDER ON RECONSIDERATION 
Emmons, e t a l , Claimant A t t o r n e y s 

S a i f L e g a l , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our December 12, 1989, Own 
M o t i o n D e t e r m i n a t i o n t h a t g r a n t e d him a d d i t i o n a l awards o f t e m p o r a r y t o t a l and 
permanent p a r t i a l d i s a b i l i t y b e n e f i t s . Claimant s p e c i f i c a l l y r e q u e s t e d t h a t 
t h i s m a t t e r be r e f e r r e d f o r a f a c t - f i n d i n g h e a r i n g r e g a r d i n g t h e e x t e n t o f h i s 
permanent p h y s i c a l i m p a i r m e n t due t o t h e compensable i n j u r y . I n o r d e r t o a l l o w 
s u f f i c i e n t t i m e t o c o n s i d e r c l a i m a n t ' s m o t i o n , we abated and w i t h d r e w o u r d e t e r 
m i n a t i o n o r d e r on January 9, 1990. 

Our d e t e r m i n a t i o n o f t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y 
was based i n p a r t on e y e w i t n e s s e s ' s t a t e m e n t s s u b m i t t e d by t h e SAIF C o r p o r a t i o n 
c o n c e r n i n g c l a i m a n t ' s r e c e n t p h y s i c a l a c t i v i t i e s . C l a i m a n t now conten d s t h a t he 
s h o u l d be a f f o r d e d an o p p o r t u n i t y t o cross-examine t h o s e e y e w i t n e s s e s and t o 
p r e s e n t w i t n e s s e s o f h i s own. We d i s a g r e e . SAIF a p p a r e n t l y s e n t c l a i m a n t a 
copy o f t h e e y e w i t n e s s e s ' s t a t e m e n t s i n l a t e November, 1989. T h e r e a f t e r , 
c l a i m a n t had a t l e a s t two weeks u n t i l i s s uance o f our d e t e r m i n a t i o n i n w h i c h t o 
submit an a f f i d a v i t s p e c i f i c a l l y r e s p o n d i n g t o t h e e y e w i t n e s s e s ' s t a t e m e n t s 
and/or r e q u e s t r e f e r r a l f o r a h e a r i n g , y e t he f a i l e d t o do e i t h e r . C l a i m a n t has 
o f f e r e d no e x p l a n a t i o n f o r h i s apparent l a c k o f d i l i g e n c e . Under t h e s e c i r c u m 
s t a n c e s , we c o n c l u d e t h a t t h e r e c o r d was s u f f i c i e n t l y d eveloped f o r o u r d e t e r m i 
n a t i o n and deny c l a i m a n t ' s r e q u e s t f o r r e f e r r a l t o h e a r i n g . 
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On r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h o u r December 12, 
1989, o r d e r . The p a r t i e s ' r i g h t s o f appeal and r e c o n s i d e r a t i o n s h a l l r u n fr o m 
t h e d a t e o f t h i s o r d e r 

I T I S SO ORDERED. 

Ja n u a r y 25. 1990 C i t e as 42 Van N a t t a 187 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
AUDREY L. YAKES, Claimant 
Own M o t i o n No. 89-0503M 

OWN MOTION ORDER 
D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

R o b e r t s , e t a l , Defense A t t o r n e y s 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f her February 14, 1980 i n d u s t r i a l i n j u r y . C l a i m a n t ' s aggra
v a t i o n r i g h t s have e x p i r e d . The i n s u r e r has acce p t e d r e s p o n s i b i l i t y f o r t h e 
c l a i m a n t ' s c o n d i t i o n . However, i t opposes r e o p e n i n g o f her c l a i m f o r payment o f 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , c o n t e n d i n g t h a t c l a i m a n t has removed h e r 
s e l f f r o m t h e work f o r c e . 

We may e x e r c i s e our own m o t i o n a u t h o r i t y and reopen c l a i m a n t ' s c l a i m 
f o r a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y compensation i f she has s u s t a i n e d a 
w o r s e n i n g o f her compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y , o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . 
A f t e r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t has s u s t a i n e d such a 
w o r s e n i n g . 

N e v e r t h e l e s s , c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l t e m p o r a r y t o t a l 
d i s a b i l i t y compensation u n l e s s t h e w o r s e n i n g has r e s u l t e d i n l o s t wages. 
O u t r i g h t v. Weyerhaeuser Company. 229 Or 290 (1 9 8 5 ) . C l a i m a n t contends t h a t , a t 
t h e t i m e o f h e r w o r s e n i n g , she was a member o f t h e work f o r c e because she was a 
f o s t e r p a r e n t f o r t h e Oregon C h i l d r e n ' s S e r v i c e s D i v i s i o n (CSD). We d i s a g r e e . 
F o s t e r p a r e n t i n g i s n o t wage-earning employment. A l t h o u g h c l a i m a n t r e c e i v e d 
payments f r o m CSD, t h o s e payments do n o t r e p r e s e n t compensation f o r s e r v i c e s 
r e n d e r e d by c l a i m a n t under a c o n t r a c t o f h i r i n g . R a t h e r , t h e y a r e maintenance 
payments p r o v i d e d s o l e l y f o r t h e car e and s u p p o r t o f t h e f o s t e r c h i l d r e n . We 
c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t was n o t r e c e i v i n g wages. See ORS 
65 6 . 0 0 5 ( 2 6 ) . Because t h e r e i s no eviden c e t h a t c l a i m a n t was w o r k i n g o r making 
r e a s o n a b l e e f f o r t s t o f i n d work a t t h e t i m e o f her w o r s e n i n g , we f i n d t h a t 
c l a i m a n t has w i t h d r a w n f r o m t h e work f o r c e and d i d n o t l o s e any wages due t o t h e 
w o r s e n i n g . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) . We 
deny c l a i m a n t ' s r e q u e s t f o r own m o t i o n r e l i e f . 

E n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
HAMID R. AMINI, Claimant 
WCB Case No. 89-06149 

ORDER DENYING MOTION TO DISMISS 
Goldberg, e t a l . , C l a i m a n t A t t o r n e y s 

W i l l i a m Hoelscher, A t t o r n e y 
Mark Braverman ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e a l l e g e d em
p l o y e r ' s r e q u e s t f o r r e v i e w o f a Referee's o r d e r w h i c h : (1) f o u n d t h a t c l a i m a n t 
was a s u b j e c t w o r k e r ; and (2) s e t a s i d e a d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m , 
i s s u e d on t h e employer's b e h a l f by i t s i n s u r e r , t h e SAIF C o r p o r a t i o n . N o t i n g 
t h a t SAIF has w i t h d r a w n i t s r e q u e s t f o r r e v i e w and acce p t e d t h e c l a i m , c l a i m a n t 
seeks d i s m i s s a l o f t h e employer's s e p a r a t e r e q u e s t f o r r e v i e w . We c o n c l u d e t h a t 
we have j u r i s d i c t i o n t o c o n s i d e r t h e employer's r e q u e s t f o r r e v i e w and deny t h e 
m o t i o n t o d i s m i s s . 

FINDINGS OF FACT 

I n March 1989 c l a i m a n t s u b m i t t e d a h e a r i n g r e q u e s t c o n c e r n i n g SAIF's 
F e b r u a r y 1989 d e n i a l o f h i s i n j u r y c l a i m . SAIF had i s s u e d t h e d e n i a l on b e h a l f 
o f i t s i n s u r e d , t h e employer. A t h e a r i n g , c l a i m a n t , SAIF, and t h e a l l e g e d 
employer were each r e p r e s e n t e d by c o u n s e l . The i s s u e p r i m a r i l y c o ncerned 
w hether c l a i m a n t was an independent c o n t r a c t o r o r a s u b j e c t w o r k e r . 

On October 2, 1989, t h e Referee i s s u e d an O p i n i o n and Or d e r , f i n d i n g 
t h a t c l a i m a n t was a s u b j e c t worker. Consequently, SAIF's d e n i a l was s e t a s i d e 
and t h e c l a i m was remanded t o SAIF f o r p r o c e s s i n g . 

On October 6, 1989, t h e Board r e c e i v e d t h e a l l e g e d e m ployer's r e 
q u e s t f o r r e v i e w o f t h e Referee's o r d e r . The r e q u e s t i n c l u d e d a c e r t i f i c a t e o f 
p e r s o n a l s e r v i c e by m a i l upon c l a i m a n t and SAIF. On October 23, 1989, t h e Board 
r e c e i v e d SAIF's r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r . That r e q u e s t a l s o 
i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon c l a i m a n t and t h e em
p l o y e r . 

A t r a n s c r i p t was o b t a i n e d and a b r i e f i n g s c h e d u l e e s t a b l i s h e d . 
F o l l o w i n g an e x t e n s i o n o f t h e schedule, t h e employer s u b m i t t e d i t s a p p e l l a n t - s 
b r i e f . T h e r e a f t e r , c l a i m a n t moved f o r d i s m i s s a l , e n c l o s i n g a copy o f a December. 
2 1 , 1989 l e t t e r f r o m SAIF's c o u n s e l t o t h e Board. The l e t t e r i n d i c a t e d t h a t 
SAIF was w i t h d r a w i n g i t s r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW 

A Refer e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on 
wh i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s 
Board r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w 
s h a l l be m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l 
p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656 . 2 9 5 ( 2 ) . Compliance w i t h 
ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d 
o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . A r g onaut I n s u r a n c e 
Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

Here, t h e a l l e g e d employer's r e q u e s t f o r r e v i e w was r e c e i v e d by t h e 
Board and c o p i e s o f t h e r e q u e s t were m a i l e d t o t h e p a r t i e s each w i t h i n 30 days 
o f t h e R e f e r e e ' s o r d e r . Thus, we have j u r i s d i c t i o n t o c o n s i d e r t h i s case. See 
ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) . 
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Cl a i m a n t seeks d i s m i s s a l o f t h e employer's r e q u e s t , a s s e r t i n g t h a t 
SAIF's w i t h d r a w a l o f i t s r e q u e s t f o r r e v i e w r e n d e r s t h e employer's r e q u e s t 
"moot." We d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n . 

The employer i s a p a r t y t o t h i s p r o c e e d i n g . See ORS 656. 0 0 5 ( 1 9 ) . 
Because t h e employer t i m e l y r e q u e s t e d Board r e v i e w , t h e R e f e r e e ' s o r d e r has n o t 
become f i n a l . ORS 656.289(3). F u r t h e r m o r e , a f t e r c o n d u c t i n g o u r r e v i e w , we are 
a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y o r supplement t h e R e f e r e e ' s o r d e r , as w e l l 
as make such d i s p o s i t i o n o f t h e case as we d e t e r m i n e t o be a p p r o p r i a t e . ORS 
6 5 6 . 2 9 5 ( 6 ) . Thus, d e s p i t e t h e w i t h d r a w a l o f SAIF's r e q u e s t f o r r e v i e w , t h e 
i s s u e o f whether c l a i m a n t was a s u b j e c t worker remains v i a b l e . 

C l a i m a n t a s s e r t s t h a t t o p e r m i t r e v i e w under t h e s e c i r c u m s t a n c e s 
s i m u l t a n e o u s l y p l a c e s t h i s c l a i m " i n b o t h an accepted and d e n i e d s t a t u s . " 
A g a i n , we d i s a g r e e . 

We d i s a g r e e w i t h c l a i m a n t ' s c h a r a c t e r i z a t i o n o f SAIF's w i t h d r a w a l o f 
i t s r e q u e s t f o r r e v i e w as "acceptance o f t h e c l a i m " , p a r t i c u l a r l y when SAIF i s 
aware t h a t a n o t h e r p a r t y ' s t i m e l y r e q u e s t f o r r e v i e w c o n c e r n i n g t h e R e f e r e e ' s 
o r d e r remains p e n d i n g on t h e c o m p e n s a b i l i t y i s s u e . 

Moreover, p u r s u a n t t o t h e Referee's o r d e r and i n accordance w i t h i t s 
s t a t u t o r y o b l i g a t i o n s , SAIF i s r e q u i r e d t o process t h e c l a i m and p r o v i d e compen
s a t i o n . See ORS 656 . 3 1 3 ( 1 ) . Yet, a t t h e same t i m e , as a p a r t y t o t h e p r o c e e d 
i n g , t h e employer i s a v a i l i n g i t s e l f o f i t s s t a t u t o r y r i g h t t o r e q u e s t r e v i e w o f 
t h e R e f e r e e ' s o r d e r . ORS 656.289(3); 656.295(6). 

The f a c t t h a t subsequent a c t i o n s have been l a w f u l l y t a k e n i n r e 
sponse t o an appealed Referee's o r d e r does n o t r e s o l v e t h e q u e s t i o n o f whether 
t h e c o n c l u s i o n s reached i n t h a t o r d e r were a p p r o p r i a t e i n t h e f i r s t i n s t a n c e . 
I n s t e a d , i n accordance w i t h a p a r t y ' s t i m e l y r e q u e s t f o r Board r e v i e w , t h a t 
q u e s t i o n r emains s u b j e c t t o our j u r i s d i c t i o n . See ORS 6 5 6 . 2 8 9 ( 3 ) , 6 5 6 . 2 9 5 ( 6 ) . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . As a r e s u l t o f t h i s 
o r d e r , i t w i l l be necessary t o r e v i s e t h e b r i e f i n g s c h e d u l e . C l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f s h a l l be due 14 days f r o m t h e d a t e o f t h i s o r d e r . The employer's 
r e p l y b r i e f s h a l l be due seven days from t h e d a t e o f m a i l i n g o f c l a i m a n t ' s 
b r i e f . T h e r e a f t e r , t h e case w i l l be doc k e t e d f o r r e v i e w . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK V. ANDERSON, Claimant, and 

I n t h e M a t t e r o f t h e Complying S t a t u s o f 
E r n e s t Perasso, a Noncomplying Employer 

WCB Case Nos. 88-02539 & 88-02538 
ORDER ON REVIEW 

G e r a l d C. D o b l i e , C l a i m a n t A t t o r n e y 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

C a r l M. D a v i s , A s s i s t a n t A t t o r n e y General 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The noncomplying employer r e q u e s t s r e v i e w o f Referee Menashe's o r d e r w h i c h 
a f f i r m e d a Proposed and F i n a l Order o f non compliance and d e c l i n e d t o address 
t h e i s s u e o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m on t h e m e r i t s . On 
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r e v i e w t h e i s s u e s a r e s u b j e c t i v i t y and c o m p e n s a b i l i t y . We agree t h a t t h e em
p l o y e r i s n o n c o m p l y i n g , b u t conclude t h a t t h e c o m p e n s a b i l i t y i s s u e s h o u l d be 
addressed. 

We adopt t h e f i n d i n g s o f t h e Referee. 

We adopt t h e c o n c l u s i o n s o f t h e Referee w i t h t h e f o l l o w i n g s upplementa- . 
t i o n . The Re f e r e e r e f u s e d t o address c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m , on t h e 
m e r i t s r e l y i n g on D e r r v b e r r v v. Pokey, 91 Or App 533 ( 1 9 8 8 ) , w h i c h h e l d t h a t 
c l a i m a n t was e n t i t l e d t o compensation because t h e noncomplying employer had n o t 
p r o p e r l y d e n i e d a c l a i m w h i c h t h e SAIF C o r p o r a t i o n had ac c e p t e d . Those f a c t s 
a r e t h e same i n t h e i n s t a n t m a t t e r . However, t h e c o u r t has s i n c e i s s u e d C l a r k 
v. L i n n , 98 Or App 393 (1 9 8 9 ) , w h i c h h e l d t h a t a noncomplying employer c o u l d r e 
qu e s t a h e a r i n g on SAIF's acceptance o f a c l a i m i f i t c o n t e s t e d c o m p e n s a b i l i t y . 

I n t h i s m a t t e r t h e Referee t o o k evidence on t h e i s s u e o f c o m p e n s a b i l i t y 
and made an a d v i s o r y f i n d i n g t h a t c l a i m a n t was c r e d i b l e and t h a t he had sus
t a i n e d a compensable i n j u r y w h i l e w o r k i n g f o r t h i s noncomplying employer. We 
agree. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 22, 1988 i s a f f i r m e d , as supplemented 
h e r e i n . The SAIF C o r p o r a t i o n ' s acceptance o f t h e c l a i m i s u p h e l d . 

J a nuary 26, 1990 C i t e as 42 Van N a t t a 190 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. GREEN, Claimant 

WCB Case Nos. 86-12037, 87-12369, 87-12370 & 87-13402 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
D a v i d Smith ( S a i f ) , Defense A t t o r n e y 

Beers, e t a l . , Defense A t t o r n e y s 
K e v i n Mannix, Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

U n i t e d P a c i f i c I n s u r a n c e Company r e q u e s t s r e v i e w o f R e f e r e e Neal's 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s upper back 
c o n d i t i o n . The i s s u e i s r e s p o n s i b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e 
f o l l o w i n g comment. 

T h i s i s a case i n whic h a compensable c o n d i t i o n w i t h one i n s u r e r was 
f o l l o w e d by a p e r i o d o f i n c r e a s e d d i s a b i l i t y w h i l e a subsequent i n s u r e r was a t 
r i s k . The burden o f p r o v i n g a s h i f t o f r e s p o n s i b i l i t y was on EBI Companies, t h e 
i n s u r e r on t h e r i s k a t t h e t i m e o f c l a i m a n t ' s o r i g i n a l i n j u r y . L i n d a L. Wise, 
42 Van N a t t a 115 ( 1 9 9 0 ) . The Referee c o r r e c t l y found t h a t c l a i m a n t ' s subsequent 
work a c t i v i t y had worsened h i s u n d e r l y i n g c o n d i t i o n and a s s i g n e d r e s p o n s i b i l i t y 
t o U n i t e d P a c i f i c on t h a t b a s i s . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 2 1 , 1988 i s a f f i r m e d . A c l i e n t - p a i d 
f e e , p a y a b l e f r o m U n i t e d P a c i f i c t o i t s c o u n s e l , i s approved, n o t t o exceed 
$1,400. 
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I n t h e M a t t e r o f t h e Compensation o f 
JEFFREY A. GUILD, Claimant 

WCB Case No. 87-08712 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Karen M. Werner, A t t o r n e y 

B r i a n L. Pocock, Defense A t t o r n e y 
W i l l i a m J. B l i t z ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w , and c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w , o f Referee Huffman's o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y award f o r a low back c o n d i t i o n f r o m 5 p e r c e n t (16 d e g r e e s ) , 
as awarded by D e t e r m i n a t i o n Order, t o 15 p e r c e n t (48 d e g r e e s ) ; ( 2 ) u p h e l d SAIF's 
d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a home J a c u z z i spa; (3) s e t 
a s i d e SAIF's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m s f o r p r e s c r i p t i o n 
d r u g s ; (4) assessed p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r a l l e g e d unreason
a b l e c l a i m s p r o c e s s i n g ; and (5) awarded an a t t o r n e y f e e , t o be p a i d by t h e em
p l o y e r t o c l a i m a n t ' s a t t o r n e y , f o r p r e v a i l i n g a g a i n s t t h e employer's c r o s s - r e 
q u e s t f o r h e a r i n g . The employer f i l e d a b r i e f on i t s own b e h a l f on Board r e 
v i e w . C l a i m a n t s u b m i t t e d a m o t i o n t o d i s m i s s t h e employer's r e q u e s t . The 
i s s u e s on r e v i e w a r e d i s m i s s a l , e x t e n t o f unscheduled permanent d i s a b i l i t y , 
m e d i c a l s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

C l a i m a n t moved t o d i s m i s s a l l i s s u e s r a i s e d i n t h e employer's b r i e f 
because i t had n o t f i l e d a f o r m a l r e q u e s t f o r r e v i e w . We have p r e v i o u s l y h e l d 
t h a t we have t h e a u t h o r i t y t o c o n s i d e r i s s u e s w h i c h a r e n o t r a i s e d v i a f o r m a l 
c r o s s - r e q u e s t s f o r r e v i e w . Kenneth P r i v a t s k v , 38 Van N a t t a 1015 ( 1 9 8 6 ) . 
C l a i m a n t ' s m o t i o n t o d i s m i s s i s de n i e d . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " C o n c l u s i o n s o f Law" w i t h t h e f o l l o w 
i n g comment. 

When a c l a i m a n t r e q u e s t s a h e a r i n g a s k i n g f o r an a d d i t i o n a l award o f 
permanent d i s a b i l i t y compensation, and a c a r r i e r c r o s s - r e q u e s t s a h e a r i n g seek
i n g a r e d u c t i o n o f t h e award, i f c l a i m a n t p r e v a i l s a g a i n s t t h e c r o s s - r e q u e s t f o r 
h e a r i n g , c l a i m a n t i s e n t i t l e d t o an assessed ( i n s u r e r - p a i d ) a t t o r n e y f e e . Our 
h o l d i n g t o t h e c o n t r a r y i n Frances G e n t r y , 40 Van N a t t a 1697 (1988) has been r e 
j e c t e d by t h e Supreme C o u r t . Kordon v. Mercer I n d u s t r i e s , 308 Or 290 ( 1 9 8 9 ) . 

ORDER 

The Referee's o r d e r d a t e d March 1, 1988 i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $372.50, p a y a b l e by t h e employer t o 
i t s o u t s i d e c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
GEORGE F. HOOVER, Claimant 

WCB Case No. 89-10930 
ORDER OF DISMISSAL 

Malagon, e t a l , C l aimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t has r e q u e s t e d Board r e v i e w o f an October 10, 1989 S t i p u l a t i o n and 
Order. We have r e v i e w e d t h e r e q u e s t t o de t e r m i n e whether we have j u r i s d i c t i o n 
t o c o n s i d e r t h e m a t t e r . Because we conclude t h a t we l a c k j u r i s d i c t i o n , t h e r e 
qu e s t i s d i s m i s s e d . 

FINDINGS 

The S t i p u l a t i o n and Order was i s s u e d October 10, 1989. On December 29, 
1989, t h e Board r e c e i v e d c l a i m a n t ' s l e t t e r . C l a i m a n t s t a t e d t h a t he was 
" r e q u e s t [ i n g ] a h e a r i n g c o n c e r n i n g t h e Order o f D i s m i s s a l . " . 

On Jan u a r y 10, 1990, t h e Board m a i l e d a computer-generated l e t t e r t o t h e 
p a r t i e s a c k n o w l e d g i n g a r e q u e s t f o r r e v i e w . 

ULTIMATE FINDINGS 

C l a i m a n t d i d n o t r e q u e s t Board r e v i e w o f t h e Referee's s t i p u l a t e d o r d e r . 

CONCLUSIONS 

A r e q u e s t f o r r e v i e w by t h e Board o f a Referee's o r d e r need o n l y s t a t e 
t h a t t h e p a r t y r e q u e s t s a r e v i e w o f t h e o r d e r . ORS 65 6 . 2 9 5 ( 1 ) . W h i l e no "magic 
words" a r e r e q u i r e d f o r compliance, t h e s t a t u t e c o n t e m p l a t e s a modicum o f i n f o r 
m a t i o n s u f f i c i e n t t o c l e a r l y i d e n t i f y a document as a p a r t y ' s r e q u e s t f o r Board 
r e v i e w o f a Re f e r e e ' s o r d e r . Gerardo V. Soto, J r . , 35 Van N a t t a 1801, 1803 
(1 9 8 3 ) . Where a p a r t y has n o t e x p r e s s l y r e q u e s t e d Board r e v i e w , b u t t h e i r i n 
t e n t i o n t o do so i s b o t h c l e a r and u n m i s t a k a b l e , we have c o n c l u d e d t h a t we have 
j u r i s d i c t i o n p u r s u a n t t o ORS 656.295. See R o c h e l l e M. Gordon, 40 Van N a t t a 1808 
(1 9 8 8 ) . 

Here, c l a i m a n t d i d n o t e x p r e s s l y r e q u e s t Board r e v i e w o f t h e R e f e r e e ' s 
s t i p u l a t e d o r d e r . Indeed, h i s i n t e n t i o n s seem c l e a r and u n m i s t a k a b l e , i . e . , he 
was r e q u e s t i n g a h e a r i n g c o n c e r n i n g t h e d i s m i s s a l o r d e r . 

Under such c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t d i d n o t r e q u e s t Board 
r e v i e w o f t h e Re f e r e e ' s s t i p u l a t e d o r d e r . Rather, he r e q u e s t e d a h e a r i n g . 
A c c o r d i n g l y , t h e r e q u e s t f o r r e v i e w i s d i s m i s s e d . 

Even assuming t h a t c l a i m a n t r e q u e s t e d Board r e v i e w , he d i d so more t h a n 30 
days a f t e r t h e o r d e r . T h e r e f o r e , i t i s u n t i m e l y . ORS 65 6 . 2 8 9 ( 3 ) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t c l a i m a n t ' s l e t t e r has a l s o been 
p r o c e s s e d as a r e q u e s t f o r h e a r i n g . The m a t t e r remains p e n d i n g b e f o r e t h e Hear
i n g s D i v i s i o n and i s u n d i s t u r b e d by t h i s o r d e r . WCB Case No. 90-00316. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES M. SWANSON (Deceased), Claimant 

WCB Case No. TP-89032 
THIRD PARTY DISTRIBUTION ORDER 

Cha r l e s J. Merten, C l a i m a n t A t t o r n e y 
James E. G r i f f i n , A s s i s t a n t A t t o r n e y G e n e r a l 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board 
f o r r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f 
proce e d s f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 656 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , t h e 
d i s p u t e concerns SAIF's a s s e r t e d l i e n a g a i n s t t h e s u r v i v i n g spouse's share o f 
t h e deceased w o r k e r ' s t h i r d p a r t y s e t t l e m e n t . We co n c l u d e t h a t SAIF has e s t a b 
l i s h e d i t s e n t i t l e m e n t t o t h e r e m a i n i n g b a l a n c e o f t h e s u r v i v i n g spouse's share 
o f t h e s e t t l e m e n t proceeds. 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t as s e t f o r t h i n o u r J u l y 5, 1988 T h i r d 
P a r t y Order o f D i s m i s s a l . James M. Swanson, (Deceased), 40 Van N a t t a 780 
( 1 9 8 8 ) . A t t h e p a r t i e s ' r e q u e s t , t h e r e c o r d as developed i n t h e p r i o r case has 
been c o n s i d e r e d i n t h i s r e v i e w . We make t h e f o l l o w i n g s u p p l e m e n t a l f i n d i n g s o f 
f a c t . 

A t t h e t i m e o f i t s i n i t i a l p e t i t i o n f o r r e l i e f , SAIF r e q u e s t e d t h a t 
we f i n d t h a t i t s l i e n a p p l i e d t o t h e r e m a i n i n g b a l a n c e o f s e t t l e m e n t proceeds 
f r o m t h e decedent's w r o n g f u l d e a t h l a w s u i t b e f o r e t h e proceeds had been d i s 
t r i b u t e d t o t h e decedent's h e i r s , some o f whom were n o t " b e n e f i c i a r i e s " under 
t h e Workers' Compensation Law. I n response, t h e s u r v i v i n g spouse ( c l a i m a n t ) , i n 
he r c a p a c i t y as P e r s o n a l R e p r e s e n t a t i v e f o r t h e e s t a t e , moved f o r d i s m i s s a l o f 
t h e p e t i t i o n , c o n t e n d i n g t h a t SAIF was b a r r e d from s e e k i n g f u r t h e r r e l i e f be
cause t h e C i r c u i t C o u r t f o r U m a t i l l a County had a l r e a d y d e c r e e d t h a t SAIF's l i e n 
w o u l d o n l y a t t a c h t o t h e s u r v i v i n g spouse's share o f t h e s e t t l e m e n t proceeds 
($43,030.52). Reasoning t h a t t h e c o u r t had a l r e a d y addressed and r e s o l v e d t h e 
i d e n t i c a l i s s u e , we d i s m i s s e d SAIF's p e t i t i o n . 

SAIF appealed our d i s m i s s a l o r d e r . T h e r e a f t e r , SAIF w i t h d r e w i t s 
a p p e a l o f t h e c i r c u i t c o u r t ' s o r d e r , as w e l l as our d i s m i s s a l o r d e r . When SAIF 
sought a p o r t i o n o f t h e s u r v i v i n g spouse's share o f t h e s e t t l e m e n t p r o c e e d s , she 
d e c l i n e d . 

SAIF a s s e r t s a " t h i r d p a r t y " l i e n o f $49,730.12, w h i c h i s composed 
o f a c t u a l i n c u r r e d m e d i c a l and de a t h b e n e f i t s . N o t i n g t h a t i t s l i e n w o u l d 
exceed i t s share o f t h e r e m a i n i n g balance o f t h e s u r v i v i n g spouse's p o r t i o n o f 
t h e s e t t l e m e n t proceeds a f t e r d e d u c t i o n o f t h e spouse's s t a t u t o r y 1/3 s h a r e , 
SAIF seeks r e c o v e r y o f t h a t r e m a i n i n g b a l a n c e , i . e . , $28,687.01. C l a i m a n t does 
n o t c o n t e s t t h e amount o f SAIF's a s s e r t e d l i e n o r i t s p r o j e c t i o n o f t h e r e m a i n 
i n g b a l a n c e . I n s t e a d , she argues t h a t SAIF i s p r e c l u d e d f r o m b r i n g i n g i t s 
p e t i t i o n by v i r t u e o f our p r i o r d i s m i s s a l o r d e r . 

FINDINGS OF ULTIMATE FACT 

Reimbursement o f t h e r e m a i n i n g b a l a n c e o f c l a i m a n t ' s s h a r e o f t h e 
t h i r d p a r t y s e t t l e m e n t proceeds t o SAIF i s " j u s t and p r o p e r . " 

CONCLUSIONS OF LAW 
I f a wor k e r r e c e i v e s a compensable i n j u r y i n t h e c o u r s e o f employ

ment due t o t h e n e g l i g e n c e o r wrong o f a t h i r d p e r s o n , e n t i t l i n g t h e w o r k e r 
under ORS 656.154 t o seek a remedy a g a i n s t such t h i r d p e r s o n , such w o r k e r o r , i f 
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d e a t h r e s u l t s f r o m t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s s h a l l e l e c t w h e t h e r t o 
r e c o v e r damages f r o m such t h i r d person. ORS 656.578. The proceeds o f any 
damages r e c o v e r e d f r o m a t h i r d p e rson by t h e worker o r b e n e f i c i a r i e s s h a l l be 
s u b j e c t t o a l i e n o f t h e p a y i n g agency f o r i t s share o f t h e p r o c e e d s . ORS 
656.593. The p a y i n g agency's l i e n a p p l i e s o n l y t o t h o s e p o r t i o n s o f a t h i r d 
p a r t y r e c o v e r y w h i c h p e r t a i n t o t h e shares a l l o t t e d t o t h e w o r k e r o r b e n e f i c i a 
r i e s . S c a r i n g v. SAIF, 91 Or App 350 ( 1 9 8 8 ) . 

I f t h e w o r k e r o r b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y c l a i m w i t h 
p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o a c c e p t as i t s s h a r e o f t h e 
proceeds "an amount w h i c h i s j u s t and p r o p e r , " p r o v i d e d t h a t t h e w o r k e r o r bene
f i c i a r i e s r e c e i v e a t l e a s t t h e amount t o which he o r t h e y a r e e n t i t l e d under ORS 
656.593(1) and ( 2 ) . ORS 656.593(3); E s t a t e o f Troy Vance v. W i l l i a m s . 84 Or App 
616, 619-20 ( 1 9 8 7 ) . Any c o n f l i c t as t o what may be a " j u s t and p r o p e r d i s t r i b u 
t i o n " s h a l l be r e s o l v e d by t h e Board. ORS 656.593(3). 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y 
o b t a i n e d by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u 
t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . R o b e r t L. C a v i l . 39 Van 
N a t t a 721 ( 1 9 8 7 ) . ORS 656.593(1) p r o v i d e s i n e x a c t d e t a i l how, and i n what 
o r d e r , t h e proceeds o f any damages s h a l l be d i s t r i b u t e d . 

P u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , c o s t s and a t t o r n e y f e e s i n c u r r e d 
s h a l l be i n i t i a l l y d i s b u r s e d . Then, t h e worker o r b e n e f i c i a r i e s s h a l l r e c e i v e 
a t l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y . ORS 656. 5 9 3 ( 1 ) ( b ) . The 
p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t 
i t i s compensated f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d o r o t h e r 
m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n 
a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h e 
w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . 

Here, c l a i m a n t contends t h a t our p r i o r d i s m i s s a l o f SAIF's p e t i t i o n 
p r e c l u d e s i t f r o m b r i n g i n g t h e c u r r e n t r e q u e s t f o r r e l i e f . S p e c i f i c a l l y , she 
argues t h a t t h e w i t h d r a w a l o f SAIF's appeal o f our d i s m i s s a l o r d e r and t h e p r o 
b a t e c o u r t o r d e r r e s u l t s i n t h e w a i v e r o f i t s r i g h t t o a s s e r t a l i e n a g a i n s t her 
share o f t h e s e t t l e m e n t as s u r v i v i n g spouse. We d i s a g r e e . 

The i s s u e p r e s e n t e d t o us f o r r e s o l u t i o n i n SAIF's p r i o r p e t i t i o n 
was i t s c o n t e n t i o n t h a t i t s " t h i r d p a r t y " l i e n extended t o t h e s e t t l e m e n t p r o 
ceeds p r i o r t o t h e i r d i s t r i b u t i o n t o t h e decedent's h e i r s , some o f whom were n o t 
" b e n e f i c i a r i e s " under t h e Workers' Compensation Law. I n r esponse, c l a i m a n t 
moved f o r d i s m i s s a l o f t h e p e t i t i o n , c o n t e n d i n g t h a t t h e d e t e r m i n a t i o n o f t h i s 
a l l o c a t i o n q u e s t i o n had a l r e a d y been addressed and r e s o l v e d by t h e p r o b a t e 
c o u r t . S p e c i f i c a l l y , c l a i m a n t argued t h a t : 

"Thus, SAIF's p e t i t i o n i s premature and t h e r e i s no 
s u b j e c t m a t t e r j u r i s d i c t i o n because, as o f y e t , no 
Chapter 656 b e n e f i c i a r y has r e c e i v e d any damages 
f r o m any t h i r d p a r t y . The P e r s o n a l R e p r e s e n t a t i v e , 
who i s n o t a Chapter 656 b e n e f i c i a r y , has r e c e i v e d 
such damages and has a f i d u c i a r y o b l i g a t i o n t o h o l d 
such funds u n t i l a p p o r t i o n m e n t by t h e p r o b a t e 
c o u r t . " 

We agreed w i t h c l a i m a n t ' s argument, r e a s o n i n g t h a t t h e p r o b a t e c o u r t 
d e c r e e was c o n c l u s i v e r e g a r d i n g t h e d i s p u t e between t h e p a r t i e s and t h a t we were 
o b l i g a t e d t o honor i t . Consequently, SAIF's p e t i t i o n was d i s m i s s e d . 
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C l a i m a n t s u b m i t s t h a t our p r e v i o u s d i s m i s s a l o r d e r p r e c l u d e s SAIF 
f r o m i t s c u r r e n t a t t e m p t t o r e c o v e r i t s l i e n f rom her p o r t i o n o f t h e s e t t l e m e n t . 
A s s e r t i n g t h a t SAIF has a l r e a d y had a f u l l and f a i r o p p o r t u n i t y t o l i t i g a t e i t s 
r i g h t t o a p o r t i o n o f t h e e n t i r e s e t t l e m e n t proceeds, c l a i m a n t c o n t e n d s t h a t 
SAIF s h o u l d n o t be p e r m i t t e d t o r e a s s e r t i t s l i e n a g a i n s t a r e d u c e d p o r t i o n o f 
t h e s e t t l e m e n t a t t h i s t i m e . 

We d i s a g r e e w i t h c l a i m a n t ' s arguments i n s e v e r a l r e s p e c t s . To 
b e g i n , as c l a i m a n t n o t e d i n her response t o SAIF's i n i t i a l p e t i t i o n f o r r e l i e f , 
t h e p a r t y t o t h a t p r o c e e d i n g was t h e e s t a t e o f t h e deceased w o r k e r . To be s u r e , 
c l a i m a n t p a r t i c i p a t e d i n t h e p r i o r p r o c e e d i n g . However, her p a r t i c i p a t i o n was 
as t h e p e r s o n a l r e p r e s e n t a t i v e f o r t h e e s t a t e , n o t as a p a r t y i n h e r own 
i n d i v i d u a l c a p a c i t y . Inasmuch as t h e p r i o r p r o c e e d i n g d i d n o t i n v o l v e t h e same 
p a r t i e s , we do n o t agree t h a t SAIF i s now p r e c l u d e d f r o m s e e k i n g reimbursement 
f rom c1a i m a n t . 

Moreover, as p r e v i o u s l y d i s c u s s e d , t h e p r i o r p r o c e e d i n g p e r t a i n e d t o 
t h e i s s u e o f whether SAIF was e n t i t l e d t o a s s e r t i t s l i e n a g a i n s t t h e s e t t l e m e n t 
p roceeds a t t r i b u t a b l e t o t h e e s t a t e o f t h e deceased w o r k e r b e f o r e d i s t r i b u t i o n 
t o t h e decedent's h e i r s . T h i s i s s u e was p i v o t a l because s e v e r a l o f t h e h e i r s 
were n o t " b e n e f i c i a r i e s " under t h e Workers' Compensation Law and, as such, t h e i r 
e v e n t u a l shares o f t h e proceeds would n o t be s u b j e c t t o SAIF's t h i r d p a r t y l i e n . 
A t no t i m e d u r i n g t h i s p r o c e e d i n g was t h e r e a d i s p u t e r e g a r d i n g w h e t h e r SAIF's 
l i e n a p p l i e d t o c l a i m a n t ' s e v e n t u a l share o f t h e s e t t l e m e n t as t h e s u r v i v i n g 
spouse. R a t h e r , t h e d i s p u t e i n v o l v e d t h e q u e s t i o n o f whether t h e l i e n , i n 
e f f e c t , r e d u c e d t h e shares o f t h e " n o n - b e n e f i c i a r i e s . " 

Because c l a i m a n t d i d n o t c o n t e s t t h e f a c t t h a t SAIF was e n t i t l e d t o 
h e r e v e n t u a l share o f t h e s e t t l e m e n t , t h a t q u e s t i o n was n o t r i p e f o r l i t i g a t i o n 
d u r i n g t h e p r i o r p r o c e e d i n g . Since t h i s i s s u e o n l y m a t e r i a l i z e d a f t e r our d i s 
m i s s a l o r d e r , SAIF i s n o t b a r r e d from s e e k i n g r e s o l u t i o n o f t h i s d i s p u t e a t t h i s 
t i m e . 

Inasmuch as SAIF i s no t p r e c l u d e d f r o m s e e k i n g r e c o v e r y o f i t s l i e n 
a g a i n s t t h e r e m a i n i n g b a l a n c e o f c l a i m a n t ' s share o f t h e t h i r d p a r t y s e t t l e m e n t , 
we p r o c e e d t o a d e t e r m i n a t i o n o f a " j u s t and p r o p e r " d i s t r i b u t i o n . ORS 
6 5 6 . 5 9 3 ( 3 ) . As p r e v i o u s l y n o t e d , c l a i m a n t n e i t h e r o b j e c t s t o t h e amount o f 
SAIF's a s s e r t e d l i e n nor t o SAIF's c o n t e n t i o n t h a t i t s l i e n exceeds t h e r e m a i n 
i n g b a l a n c e f r o m c l a i m a n t ' s share o f t h e s e t t l e m e n t proceeds. Under such 
c i r c u m s t a n c e s , we c o n c l u d e t h a t SAIF's r e c o v e r y o f t h e r e m a i n i n g b a l a n c e , 
$28,687.01, w o u l d be " j u s t and p r o p e r . " ORS 656.593(3). 

A c c o r d i n g l y , c l a i m a n t i s d i r e c t e d t o d i s t r i b u t e $28,687.01 t o t h e 
SAIF C o r p o r a t i o n as i t s " j u s t and p r o p e r " share o f t h e t h i r d p a r t y s e t t l e m e n t . 

IT IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK A. WIITALA, Claimant 
WCB Case No. 88-12436 

ORDER ON REVIEW (REMANDING) 
M e r r i l l Schneider & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g f o r f a i l u r e t o appear. On r e v i e w t h e i s s u e i s 
whether t h e R e f e r e e s h o u l d have d i s m i s s e d t h e r e q u e s t f o r h e a r i n g . We remand. 

FINDINGS OF FACT 

Cl a i m a n t r e q u e s t e d a h e a r i n g on J u l y 20, 1988. H e a r i n g was s c h e d u l e d f o r 
August 18, 1988. C l a i m a n t d i d n o t appear a t h e a r i n g ; however, h i s a t t o r n e y and 
t h e i n s u r e r ' s a t t o r n e y d i d appear a t h e a r i n g . C l a i m a n t ' s a t t o r n e y r e p r e s e n t e d 
a t h e a r i n g t h a t c l a i m a n t had moved s i n c e f i l i n g h i s r e q u e s t f o r h e a r i n g , t h a t he 
had n o t r e c e i v e d t h e n o t i c e o f h e a r i n g , t h a t c l a i m a n t had o n l y l e a r n e d o f t h e 
h e a r i n g on t h e day b e f o r e t h e h e a r i n g and t h a t c l a i m a n t had n o t been a b l e t o g e t 
t i m e o f f work t o a t t e n d t h e h e a r i n g on t h a t s h o r t n o t i c e . The R e f e r e e d e n i e d a 
m o t i o n t o postpone and g r a n t e d t h e i n s u r e r ' s m o t i o n t o d i s m i s s . 

CONCLUSIONS AND OPINION 

The R e f e r e e a p p a r e n t l y r e l i e d on former OAR 438-06-071 w h i c h p r o v i d e s 
a u t h o r i t y f o r a Ref e r e e t o d i s m i s s f o r f a i l u r e t o appear. T h i s r u l e does n o t 
p r o v i d e a u t h o r i t y f o r d i s m i s s a l f o r f a i l u r e o f a c l a i m a n t t o appear a t h e a r i n g 
i f c l a i m a n t ' s a t t o r n e y does appear a t h e a r i n g . W i l l i a m s v. SAIF, 99 Or App 367 
( 1 9 8 9 ) ; D e n e t t e D. Dale, 41 Van N a t t a 2179 (19 8 9 ) . A c c o r d i n g l y , t h e R e f e r e e was 
w i t h o u t a u t h o r i t y t o d i s m i s s . 

The R e f e r e e was c o r r e c t i n f i r s t d e c i d i n g c l a i m a n t ' s m o t i o n t o po s t p o n e . 
See Mark R. L u t h y , 41 Van N a t t a 2132 (19 8 9 ) . We agree w i t h t h e R e f e r e e t h a t on 
t h e f a c t s as r e p r e s e n t e d by c l a i m a n t ' s a t t o r n e y , c l a i m a n t f a i l e d t o e s t a b l i s h 
e x t r a o r d i n a r y c i r c u m s t a n c e s w h i c h would j u s t i f y a postponement, under e i t h e r 
f o r m e r OAR 438-06-081 o r fo r m e r 438-13-035. 1 C l a i m a n t had p r o v i d e d an address 
t o t h e h e a r i n g s d i v i s i o n and had n o t i n f o r m e d i t o f a change o f address when he 
moved. He was aware o f t h e h e a r i n g by t h e day b e f o r e t h e h e a r i n g was s c h e d u l e d . 
He d i d n o t appear because o f h i s work schedule. Former OAR 438-06-081(2) p r o 
v i d e s t h a t b u s i n e s s c o n f l i c t s a r e n o t s u f f i c i e n t t o j u s t i f y a postponement. 

The e f f e c t o f t h e Referee's r u l i n g on t h e postponement m o t i o n i s a d e c i 
s i o n t h a t c l a i m a n t has waived h i s r i g h t t o appear a t h e a r i n g . D a l e , s u p r a a t 
2181. We agree t h a t c l a i m a n t has waived h i s r i g h t t o appear. 

C o n s e q u e n t l y , we remand t o t h e Referee f o r a h e a r i n g . A t h e a r i n g t h e 
Ref e r e e s h a l l n o t a l l o w c l a i m a n t t o t e s t i f y , b u t o t h e r w i s e may hear t e s t i m o n i a l 
e v i d e n c e . He s h a l l make whatever e v i d e n t i a r y r u l i n g s a r e a p p r o p r i a t e and s h a l l 
d e c i d e t h e case w i t h o u t b e n e f i t o f c l a i m a n t ' s t e s t i m o n y . A c l i e n t - p a i d f e e , n o t 
t o exceed $1,300, p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , i s approved. 

IT IS SO ORDERED. 

1 I n h i s b r i e f , c l a i m a n t ' s a t t o r n e y r e f e r s t o an a f f i d a v i t w h i c h r e c i t e s t h e s e 
same f a c t s . No such a f f i d a v i t i s i n t h i s r e c o r d . N e v e r t h e l e s s , because 
c l a i m a n t ' s a t t o r n e y r e p r e s e n t e d s i m i l a r f a c t s t o t h e Referee a t h e a r i n g , we 
acc e p t t h a t r e p r e s e n t a t i o n f o r purposes o f d e c i d i n g t h e c o r r e c t n e s s o f t h e 
Re f e r e e ' s r u l i n g on t h e m o t i o n t o postpone. 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD J . COLE, Claimant 
WCB Case No. 88-08293 

ORDER ON REVIEW 
Andrew H. Josephson, Cl a i m a n t A t t o r n e y 

R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f an i n d u s t r i a l i n j u r y c l a i m . On r e v i e w , t h e i s s u e s 
a r e : (1) whether c l a i m a n t e s t a b l i s h e d good cause f o r r e q u e s t i n g a h e a r i n g more 
t h a n 60 days a f t e r t h e d e n i a l ; and (2) i f so, c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t as s e t f o r t h i n t h e " F i n d i n g s " s e c t i o n o f 
t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r ' s d e n i a l l e t t e r i n c l u d e d appeal r i g h t s . I n March 1988, 
c l a i m a n t ' s c h i r o p r a c t o r i n f o r m e d him t h a t h i s b i l l s were n o t b e i n g p a i d by t h e 
i n s u r e r . C l a i m a n t ' s r e q u e s t f o r h e a r i n g was n o t f i l e d u n t i l May 18, 1988. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s h e a r i n g r e q u e s t was not f i l e d w i t h i n 60 days o f t h e d e n i a l . He 
d i d n o t have good cause f o r t h e d e l a y i n f i l i n g t h e r e q u e s t . 

CONCLUSIONS OF LAW 

The adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e " C o n c l u s i o n s " 
s e c t i o n o f t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t had t h e r e s p o n s i b i l i t y t o pursue h i s c l a i m w i t h due d i l i g e n c e . 
Here, c l a i m a n t was t o l d t h a t i n o r d e r f o r t h e d e n i a l t o be r e c o n s i d e r e d , he had 
t o s u b m i t t h e q u e s t i o n n a i r e . C l a i m a n t was not a d v i s e d t h a t t h e d e n i a l would be 
r e s c i n d e d o r t h a t he s h o u l d n o t appeal t h e d e n i a l . Hence c l a i m a n t had no 
r e a s o n a b l e b a s i s f o r b e l i e v i n g he d i d n o t have t o appeal t h e d e n i a l . F u r t h e r 
more, t h e d e n i a l l e t t e r c o n t a i n e d a pro m i n e n t d e s c r i p t i o n o f h i s a p p e a l r i g h t s 
as w e l l as t h e l i m i t a t i o n s o f t h o s e r i g h t s . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t 
has n o t e s t a b l i s h e d good cause. See Leonard T r i g g , 41 Van N a t t a 1264 ( 1 9 8 9 ) . 

Assuming arguendo t h a t c l a i m a n t had a r e a s o n a b l e b a s i s f o r b e l i e v i n g t h a t 
t h e d e n i a l w o u l d be r e s c i n d e d , he d i d n o t e x e r c i s e due d i l i g e n c e i n f i l i n g h i s 
r e q u e s t f o r h e a r i n g . C l a i m a n t ' s c h i r o p r a c t o r i n f o r m e d him t h a t h i s b i l l s were 
n o t b e i n g p a i d i n March 1988. However, c l a i m a n t w a i t e d u n t i l May 18, 1988 t o 
f i l e h i s h e a r i n g r e q u e s t . Assuming t h a t March 1988 was t h e f i r s t t i m e c l a i m a n t 
r e a l i z e d t h a t h i s c l a i m was i n d e n i e d s t a t u s , c l a i m a n t i s n o t excused f r o m w a i t 
i n g u n t i l May 18, 1988 t o f i l e h i s h e a r i n g r e q u e s t . See Cog s w e l l v. SAIF. 74 Or 
App 234, 237 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 3 1 , 1988, i s a f f i r m e d . A c l i e n t - p a i d 
f e e , n o t t o exceed $1,022.50, pa y a b l e from t h e s e l f - i n s u r e d employer t o i t s 
c o u n s e l , i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT R. ESCOBAR, Claimant 

WCB Case No. 88-07919 
ORDER ON REVIEW 

James D. Church, c l a i m a n t A t t o r n e y 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee McGeorge's o r d e r 
w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s mid-back c o n d i t i o n . C l a i m a n t 
has moved t h e Board t o d i s m i s s t h e i n s u r e r ' s r e q u e s t f o r r e v i e w on t h e grounds 
t h a t t h e i s s u e r a i s e d by t h e r e q u e s t has been r e n d e r e d moot by e v e n t s subsequent 
t o t h e i s s u a n c e o f t h e Referee's o r d e r . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n 
and c o m p e n s a b i l i t y . We deny t h e m o t i o n and r e v e r s e . 

FINDINGS OF FACT 

On December 20, 1985, c l a i m a n t s u f f e r e d a compensable l e f t s h o u l d e r and 
l e f t a n k l e i n j u r y . H i s c l a i m f o r t h o s e c o n d i t i o n s was a c c e p t e d on J a n u a r y 27 
1986. ' 

On Ja n u a r y 14, 1986, c l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f r o m Dr. 
Campbell, o r t h o p e d i s t , f o r "back, l e f t s h o u l d e r and l e f t l e g p a i n . " Campbell 
d i a g n o s e d " s p r a i n c e r v i c a l s p i n e and l e f t s h o u l d e r , c o n t u s i o n , l e f t elbow." 

Seven months l a t e r , i n August, 1986, c l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t 
ment f r o m Dr. Achterman, o r t h o p e d i s t , f o r a mid-back c o n d i t i o n . C l a i m a n t sought 
no f u r t h e r m e d i c a l t r e a t m e n t u n t i l May, 1987. 

C l a i m a n t had ceased w o r k i n g f o r t h i s i n s u r e d i n F e b r u a r y , 1987. 

On May 4, 1987, c l a i m a n t r e t u r n e d t o Achterman f o r " c o n t i n u i n g m i d t h o r a c i c 
back p a i n . " A t t h a t t i m e , x - r a y s were t a k e n and Achterman d i a g n o s e d " a n t e r i o r 
wedging o f m i d t h o r a c i c l e v e l a t two o r t h r e e l e v e l s , " and t r e a t e d c l a i m a n t con
s e r v a t i v e l y w i t h a n t i - i n f l a m m a t o r i e s . 

I n l a t e May, 1987, c l a i m a n t became employed w i t h a t i r e company. I n e a r l y 
June, 1987, c l a i m a n t s u f f e r e d a low back i n j u r y r e l a t e d t o t h a t work. Achterman 
t r e a t e d c l a i m a n t ' s low back c o n d i t i o n , p r e s c r i b i n g p a i n m e d i c a t i o n . He was r e 
l e a s e d f r o m work. 

The i n s u r e r i s s u e d a p a r t i a l d e n i a l on A p r i l 13, 1988 o f c l a i m a n t ' s m i d -
and low-back c o n d i t i o n s , i n d i c a t i n g t h a t t h e c o n d i t i o n s were n o t r e l a t e d t o h i s 
O c t o b e r , 1985 i n d u s t r i a l i n j u r y . C laimant r e q u e s t e d a h e a r i n g on t h e d e n i a l . 

CONCLUSIONS OF LAW 

P r e l i m i n a r y M a t t e r 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s mid-back c o n d i 
t i o n and remanded t h a t p o r t i o n o f c l a i m a n t ' s c l a i m f o r p r o c e s s i n g . I n c o m p l i 
ance w i t h t h e R e f e r e e ' s o r d e r , t h e i n s u r e r i s s u e d a form 1502, i n d i c a t i n g t h a t 
i t was p r o c e s s i n g t h e c l a i m f o r c l a i m a n t ' s mid-back c o n d i t i o n . 

C l a i m a n t moves f o r d i s m i s s a l o f t h e i n s u r e d ' s r e q u e s t f o r r e v i e w , contend
i n g t h a t t h e i n s u r e r ' s subsequent acceptance o f c l a i m a n t ' s mid-back c o n d i t i o n 
b a r s t h e Board f r o m r e v i e w i n g t h e Referee's o r d e r . We deny t h e m o t i o n . 
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The R e f e r e e s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s mid-back c l a i m 
and remanded t h e c l a i m f o r p r o c e s s i n g . As a r e s u l t , t h e i n s u r e r i s s u e d a fo r m 
1502, s t a t i n g t h a t t h e c l a i m was "now accepted as n o n d i s a b l i n g as no comp due, 
p e r o p i n i o n and o r d e r . " 

C l a i m a n t contends t h a t t h e i n s u r e r ' s subsequent i s s u a n c e o f o f a 1502 form 
f o r c l a i m a n t ' s mid-back c o n d i t i o n a f t e r t h e Referee's o r d e r d i r e c t i n g i t t o p r o 
cess t h e c l a i m c o n s t i t u t e s an o f f i c i a l acceptance. As such, c l a i m a n t a s s e r t s 
t h a t t h e Board l a c k s j u r i s d i c t i o n t o c o n s i d e r t h e i s s u e o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s mid-back c o n d i t i o n . C l a i m a n t r e l i e s upon Bauman v. SAIF, 295 Or 788 
( 1 9 8 3 ) . We d i s a g r e e . 

Because t h e i n s u r e r t i m e l y r e q u e s t e d Board r e v i e w , t h e R e f e r e e ' s o r d e r has 
n o t become f i n a l . See ORS 656.289(3). A f t e r c o n d u c t i n g our r e v i e w , we a r e 
a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y o r supplement t h e Re f e r e e ' s o r d e r , as w e l l 
as make such d i s p o s i t i o n o f t h e case as we d e t e r m i n e t o be a p p r o p r i a t e . ORS 
6 5 6 . 2 9 5 ( 4 ) . 

D e s p i t e i t s a p p e a l , t h e i n s u r e r i s r e q u i r e d t o comply w i t h t h e Referee's 
o r d e r . ORS 6 5 6 . 3 1 3 ( 1 ) ; Weyerhaeuser Company v. McCullouqh, 92 Or App 204 
(1988) ; Theodore W. L i n c i c u m , 40 Van N a t t a 1953 ( 1 9 8 8 ) , a f f ' d mem Aetna C a s u a l t y 
v. L i n c i c u m , 100 Or App 261 (January 17, 1990). Thus, t h e subsequent a c t i o n s 
t a k e n i n response t o t h e Referee's d i r e c t i o n s t o pro c e s s t h e c l a i m do n o t 
d e p r i v e t h e i n s u r e r t h e r i g h t t o ap p e a l . See Loren C a l l i h a n , 41 Van N a t t a 1449 
(1989) . 

F u r t h e r m o r e , c l a i m a n t ' s r e l i a n c e on Bauman i s m i s p l a c e d . Bauman p r o v i d e s , 
t h a t " i f t h e i n s u r e r o f f i c i a l l y n o t i f i e s c l a i m a n t t h a t t h e c l a i m has been 
a c c e p t e d , t h e i n s u r e r may n o t , a f t e r 60 days have e l a p s e d , deny t h e co m p e n s a b i l 
i t y o f t h e c l a i m u n l e s s t h e r e i s a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r 
i l l e g a l a c t i v i t y . Bauman, supra, a t 794. Here, c l a i m a n t d i d r e c e i v e n o t i c e o f 
t h e 1502, a c c e p t i n g h i s mid-back c o n d i t i o n . However, t h e i s s u a n c e o f a 1502 
does n o t c o n s t i t u t e o f f i c i a l n o t i c e o f acceptance. EBI v. CNA I n s u r a n c e , 95 Or 
App 448 ( 1 9 8 9 ) . See a l s o Knapp v. Weyerhaeuser, 93 Or App 670 ( 1 9 8 8 ) . 

T h e r e f o r e , t h e m o t i o n t o d i s m i s s i s d e n i e d . 

C o m p e n s a b i l i t y 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s mid-back 
c o n d i t i o n , r e a s o n i n g t h a t c l a i m a n t had met h i s burden o f p r o v i n g t h a t h i s mid-
back symptoms a r e a r e s u l t o f h i s compensable i n j u r y o f December 20, 1985. We 
d i s a g r e e . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s mid-back c o n d i t i o n , c l a i m a n t has 
t h e b u r d e n o f p r o v i n g t h a t t h e work i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause 
o f h i s d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . See H a r r i s v. A l b e r t s o n ' s , 
I n c . , 65 Or App 254, 256-57 (1 9 8 3 ) . " M a t e r i a l c o n t r i b u t i n g cause" means a 
s u b s t a n t i a l cause, b u t n o t n e c e s s a r i l y t h e s o l e cause o r even t h e most s i g n i f i 
c a n t cause. See Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 
694, 698 ( 1 9 8 7 ) ; Lobato v. SAIF, 75 Or App 488, 492 ( 1 9 8 5 ) . 

A l t h o u g h l a y t e s t i m o n y c o n c e r n i n g c a u s a t i o n i s p r o b a t i v e , i t may n o t be 
p e r s u a s i v e when t h e c l a i m i n v o l v e s a complex m e d i c a l q u e s t i o n . See U r i s v. 
Compensation Department. 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 (19 8 5 ) . 

C o n s i d e r i n g t h a t c l a i m a n t has s u f f e r e d two i n j u r i e s i n v o l v i n g h i s back and 
s i n c e h i s back c o m p l a i n t s a re c h r o n i c i n n a t u r e , we c o n c l u d e t h a t t h e i s s u e o f 
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whether c l a i m a n t ' s c u r r e n t mid-back c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s 
December, 1985 i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s 
t e s t i m o n y t h a t he has s u f f e r e d mid-back p a i n s i n c e t h e 1985 i n c i d e n t i s c r e d 
i b l e , r e s o l u t i o n o f t h i s i s s u e t u r n s l a r g e l y on an a n a l y s i s o f t h e m e d i c a l e v i 
dence. U r i s , s u p r a ; Kassahn, supra. 

The m e d i c a l r e c o r d r e f l e c t s t h a t c l a i m a n t d i d n o t c o m p l a i n o f "mid back" 
p a i n , n o r seek t r e a t m e n t f o r such a c o n d i t i o n , u n t i l August, 1986, e i g h t months 
a f t e r t h e i n i t i a l i n j u r y . A t t h a t t i m e , c l a i m a n t r e p o r t e d t o Dr. Achterman, 
o r t h o p e d i s t , t h a t he s u f f e r e d from mid-back p a i n , w h i c h he began t o e x p e r i e n c e 
"over t h e l a s t s e v e r a l months." Achterman n o t e d t h a t c l a i m a n t ' s "symptoms a r e 
p r i m a r i l y t h e b a s i s o f c h r o n i c , m i l d muscular s t r a i n . " 

C l a i m a n t d i d n o t a g a i n c o m p l a i n o r seek m e d i c a l t r e a t m e n t f o r h i s mid-back 
c o n d i t i o n u n t i l May 4, 1987, a p p r o x i m a t e l y n i n e months l a t e r . Achterman o r d e r e d 
x - r a y s and c o n s e r v a t i v e l y t r e a t e d c l a i m a n t w i t h a n t i - i n f l a m m a t o r i e s . Achterman 
n o t e d t h a t t h e x - r a y s were "normal", n o t e d an " a n t e r i o r wedging o f m i d t h o r a c i c 
l e v e l a t two o r t h r e e l e v e l s " , and concluded t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . He a l s o c o n c l u d e d , a f t e r a comparison t o x - r a y s t a k e n a y e a r p r i o r , 
t h a t c l a i m a n t ' s back c o n d i t i o n was unchanged. Achterman d i d n o t r e l a t e 
c l a i m a n t ' s c u r r e n t mid-back c o n d i t i o n t o h i s December, 1985 i n j u r y . 

I n J a n u a r y , 1988, Achterman r e p o r t e d t h a t i n August, 1986, c l a i m a n t "was 
c o m p l a i n i n g o f p a i n i n v o l v i n g h i s mid back. The x - r a y changes i n t h e mid 
p o r t i o n o f h i s t h o r a c i c s p i n e were n o t e d a t t h a t t i m e . I t i s t h i s a r e a t h a t i s 
s t i l l g i v i n g t h e p a t i e n t symptoms." 

I n March, 1988, c l a i m a n t was e v a l u a t e d , a t t h e r e q u e s t o f t h e i n s u r e r , by 
Dr. Hardiman, o r t h o p e d i s t and independent m e d i c a l examiner. Based on a c o m p l e t e 
r e v i e w o f a l l o f c l a i m a n t ' s p r i o r m e d i c a l r e p o r t s , and an i n d e p e n d e n t examina
t i o n , Hardiman r e p o r t e d t h a t c l a i m a n t "has r e s i d u a l symptoms i n h i s mid back, 
b u t no p h y s i c a l f i n d i n g s t o s u p p o r t them." He concluded t h a t no f u r t h e r t r e a t 
ment was needed. Hardiman d i d n o t r e l a t e c l a i m a n t ' s mid-back c o n d i t i o n t o h i s 
December, 1985 i n j u r y . 

F i n a l l y , i n A p r i l , 1988, Achterman, i n response t o Hardiman's e v a l u a t i o n , 
r e p o r t e d t h a t c l a i m a n t ' s mid-back c o n d i t i o n was " s p e c i f i c a l l y n o t r e l a t e d t o h i s 
p r e v i o u s work i n j u r i e s and i s p r o b a b l y d e v e l o p m e n t a l i n n a t u r e . " T h i s c o n c l u 
s i o n s u g g e s t s t h a t c l a i m a n t ' s c u r r e n t c o m p l a i n t s o f mid-back p a i n o v e r l a p an 
o n g o i n g c h r o n i c back c o n d i t i o n which has been d e t e r m i n e d t o be u n r e l a t e d t o h i s 
1985 compensable i n j u r y . 

As p r e v i o u s l y d i s c u s s e d , t h e r e i s no m e d i c a l e v i d e n c e t o s u p p o r t 
c l a i m a n t ' s c o n t e n t i o n t h a t h i s c u r r e n t mid-back c o n d i t i o n i s c a u s a l l y r e l a t e d t o 
h i s 1985 i n j u r y . We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o meet h i s 
burden o f p r o v i n g t h a t h i s 1985 work i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause 
o f h i s c u r r e n t mid-back c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 23, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s mid-back c o n d i t i o n i s r e i n s t a t e d and u p h e l d . A c l i e n t - p a i d 
f e e , n o t t o exceed $2,442, p a y a b l e from t h e i n s u r e r t o i t s c o u n s e l , i s approved. 
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I n t h e M a t t e r o f t h e Compensation 
GARY D. EVERETT, Claimant 
WCB Case No. 88-06351 

ORDER ON REVIEW 
B o t t i n i , e t a l , C l aimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M u l d e r ' s o r d e r 
w h i c h : ( 1 ) foun d t h a t c l a i m a n t ' s low back i n j u r y c l a i m was n o t p r e m a t u r e l y 
c l o s e d ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded c l a i m a n t 10 p e r c e n t 
(32 d e g r e e s ) unscheduled permanent d i s a b i l i t y f o r a low back i n j u r y . On r e v i e w , 
t h e i s s u e s a r e premature c l o s u r e and e x t e n t o f unscheduled permanent d i s a b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable low back i n j u r y i n August 1987. There
a f t e r , he sought t r e a t m e n t f r o m Dr. N o a l l , an o r t h o p e d i s t , who p r e s c r i b e d p a i n 
m e d i c a t i o n and p h y s i c a l t h e r a p y . I n mid-February 1988, c l a i m a n t underwent a 
work h a r d e n i n g e v a l u a t i o n . C l a i m a n t l a s t t r e a t e d w i t h Dr. N o a l l on March 14, 
1988. On A p r i l 8, 1988, c l a i m a n t began t r e a t i n g w i t h Dr. Johnson, c h i r o p r a c t o r . 
Between March 14, 1988 and A p r i l 8, 1988, c l a i m a n t ' s e x p e r i e n c e d t h e same p a i n 
symptoms he had p r i o r t o Dr. N o a l l ' s l a s t t r e a t m e n t on t h e f o r m e r d a t e . 

C l a i m a n t ' s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order d a t e d A p r i l 12, 1988. 
The D e t e r m i n a t i o n Order awarded temporary d i s a b i l i t y b e n e f i t s t h r o u g h March 14, 
1988 as w e l l as 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable low back c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t 
t h e t i m e o f c l a i m c l o s u r e . 

CONCLUSIONS OF LAW 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c l a i m had n o t been p r e m a t u r e l y c l o s e d by 
t h e A p r i l 12, 1988, D e t e r m i n a t i o n Order. We d i s a g r e e . 

" M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l improvement would 
r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 
656 . 0 0 5 ( 1 7 ) . I n d e t e r m i n i n g whether a c l a i m has been p r o p e r l y c l o s e d , a d e t e r 
m i n a t i o n o f whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e 
must be made, w i t h o u t c o n s i d e r i n g subsequent changes i n h i s o r her c o n d i t i o n . 
S u l l i v a n v. Argonaut I n s . Co., 73 Or App 694 (1 9 8 5 ) . However, m e d i c a l r e p o r t s 
a u t h o r e d a f t e r c l o s u r e may be c o n s i d e r e d where t h e r e has been no p o s t - c l o s u r e 
change i n c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n i s whether c l a i m a n t was 
s t a t i o n a r y a t t h e t i m e o f c l o s u r e . Scheuning v. J.R. S i m p l o t & Co., 84 Or App 
622 ( 1 9 8 7 ) . 

On March 14, 1988, Dr. N o a l l r e p o r t e d t h a t c l a i m a n t was m a r k e d l y s o r e 
f o l l o w i n g t h e w o r k - h a r d e n i n g e v a l u a t i o n . He f u r t h e r r e p o r t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y as i t appeared t h a t he had reached maximal improvement and 
needed no f u r t h e r t r e a t m e n t . Dr. N o a l l d i d n o t see c l a i m a n t a f t e r March 14, 
1988. On A p r i l 8, 1988, c l a i m a n t was f i r s t seen by Dr. Johnson. I n a J u l y 5, 
1988 l e t t e r , he r e p o r t e d t h a t c l a i m a n t had made s u b s t a n t i a l p r o g r e s s s i n c e A p r i l 
8, 1988. 
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We c o n c l u d e t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e h i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order. C l a i m a n t ' s c o n d i t i o n remained t h e same 
fr o m t h e t i m e he l a s t saw Dr. N o a l l u n t i l t h e t i m e he sought t r e a t m e n t f r o m Dr. 
Johnson on A p r i l 8, 1988. F u r t h e r , Dr. Johnson o f f e r e d a new f o r m o f t r e a t m e n t 
w i t h t h e purpose o f i m p r o v i n g c l a i m a n t ' s low back c o n d i t i o n . Johnson o f f e r e d 
t h i s t r e a t m e n t w i t h a r e a s o n a b l e hope o f f u r t h e r m e d i c a l improvement. Under 
t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . Scheuninq, s u p r a 
a t 626. 

As we have f o u n d c l a i m a n t ' s c l a i m t o be p r e m a t u r e l y c l o s e d , we do n o t 
r e a c h t h e i s s u e o f e x t e n t o f permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 11, 1988, i s r e v e r s e d . The D e t e r m i n a 
t i o n Order i s s e t a s i d e as premature and t h e c l a i m i s remanded t o t h e s e l f -
i n s u r e d employer f o r p r o c e s s i n g a c c o r d i n g t o law. C l a i m a n t ' s a t t o r n e y i s 
awarded'25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800. A c l i e n t - p a i d f e e , n o t t o exceed $1,216, i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
ARTHUR M. JENSEN, Claimant 

WCB Case Nos. 88-05343, 88-17696, 88-17697 & 88-19148 
ORDER DENYING MOTION TO DISMISS 

Rasmussen & Henry, Claimant A t t o r n e y s 
S a i f L e g a l , Defense A t t o r n e y 

Beers, e t a l , Defense A t t o r n e y s 

EBI Companies has moved f o r an o r d e r d i s m i s s i n g i t as a p a r t y t o t h i s p r o 
c e e d i n g on t h e ground t h a t c l a i m a n t has o n l y r e q u e s t e d r e v i e w o f t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h p e r t a i n e d t o t h e e x t e n t o f h i s permanent d i s a b i l i t y 
a t t r i b u t a b l e t o h i s c l a i m w i t h t h e SAIF C o r p o r a t i o n . The m o t i o n i s d e n i e d . 

FINDINGS 

The R e f e r e e ' s o r d e r i s s u e d October 11 , 1989. Pursuant t o t h a t o r d e r , 
SAIF's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m was s e t a s i d e and EBI's 
d e n i a l was u p h e l d . I n a d d i t i o n , D e t e r m i n a t i o n Orders under t h e SAIF c l a i m , 
w h i c h d i d n o t award permanent d i s a b i l i t y , were a f f i r m e d . 

On November 9, 1989, c l a i m a n t m a i l e d , by c e r t i f i e d m a i l , h i s r e q u e s t f o r 
Board r e v i e w o f t h e Referee's o r d e r . Copies o f t h e r e q u e s t were m a i l e d t o a l l 
p a r t i e s t o t h e p r o c e e d i n g . 

F o l l o w i n g t h e i m p l e m e n t a t i o n o f t h e b r i e f i n g s c h e d u l e , c l a i m a n t t i m e l y 
s u b m i t t e d h i s a p p e l l a n t ' s b r i e f . C l a i m a n t contended t h a t t h e R e f e r e e had e r r e d 
i n r e f u s i n g t o award permanent d i s a b i l i t y under t h e SAIF c l a i m . 

CONCLUSIONS 

The r e q u e s t f o r r e v i e w by t h e Board o f a Referee's o r d e r need o n l y s t a t e 
t h a t t h e p a r t y r e q u e s t s a r e v i e w o f t h e o r d e r . ORS 656.295( 1 ) . The Board may 
a f f i r m , r e v e r s e , m o d i f y o r supplement t h e o r d e r o f t h e Referee and make such 
d i s p o s i t i o n o f t h e case as i t d e t e r m i n e s t o be a p p r o p r i a t e . ORS 6 5 6 . 2 9 5 ( 6 ) . 
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I n accordance w i t h our de novo r e v i e w a u t h o r i t y , such a c t i o n s may be t a k e n 
n o t w i t h s t a n d i n g a p a r t y ' s f a i l u r e t o r a i s e an i s s u e o r t h e l a c k o f a c r o s s -
r e q u e s t . See D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) ; Kenneth P r i v a t s k v , 
38 Van N a t t a 1015 (1 9 8 6 ) . Moreover, a l t h o u g h a Referee's c o n c l u s i o n s and 
o p i n i o n s i n c o n s o l i d a t e d cases may be s e p a r a t e l y s t a t e d , i f t h e R e f e r e e ' s d e c i 
s i o n s a r e c o n t a i n e d i n one f i n a l o r d e r , we r e t a i n j u r i s d i c t i o n t o c o n s i d e r a l l 
m a t t e r s c o n t a i n e d t h e r e i n . W i l l i a m E. Wood, 40 Van N a t t a 999 ( 1 9 8 8 ) . 

Here, EBI a c c u r a t e l y notes t h a t t h e o n l y i s s u e r a i s e d i n c l a i m a n t ' s 
a p p e l l a n t ' s b r i e f i s t h e Referee's r e f u s a l t o award permanent d i s a b i l i t y under 
t h e SAIF c l a i m . Y e t, such c i r c u m s t a n c e s do n o t j u s t i f y t h e d i s m i s s a l o f EBI as 
a p a r t y t o t h i s p r o c e e d i n g . Inasmuch as t h e Referee's d e c i s i o n s r e g a r d i n g t h e 
o t h e r i s s u e s r a i s e d a t h e a r i n g a re c o n t a i n e d i n one f i n a l o r d e r and s i n c e t h a t 
o r d e r has been t i m e l y appealed, we r e t a i n j u r i s d i c t i o n t o c o n s i d e r a l l m a t t e r s 
c o n t a i n e d t h e r e i n . Wood, supra. 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . As a r e s u l t o f t h i s o r d e r 
i t w i l l be necessary t o r e v i s e t h e b r i e f i n g s c h e d u l e . EBI has a d v i s e d t h a t i t 
w i l l n o t be f i l i n g a respondent's b r i e f . T h e r e f o r e , SAIF's r e s p o n d e n t ' s b r i e f 
s h a l l be due 14 days f r o m t h e d a t e o f t h i s o r d e r . C l a i m a n t ' s r e p l y s h a l l be due 
7 days f r o m t h e d a t e o f m a i l i n g o f SAIF's b r i e f . I f SAIF r a i s e s t h e r e s p o n s i 
b i l i t y i s s u e i n i t s b r i e f , EBI s h a l l be p e r m i t t e d t o submi t a r e p l y b r i e f , w h i c h 
w i l l be due 7 days f r o m t h e d a t e o f m a i l i n g o f SAIF's b r i e f . T h e r e a f t e r , t h e 
case w i l l be d o c k e t e d f o r r e v i e w . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DENISE A. LANTER, Claimant 

WCB Case Nos. 88-01730 & 88-00953 
ORDER ON REVIEW 

F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
M i t c h e l l , e t a l , Defense A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C r a w f o r d & Company r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e Shebley's 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r h i v e s and a d e p r e s s i v e 
d i s o r d e r . Kemper I n s u r a n c e Company c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s s y n c o p a l e p i s o d e and 
s k u l l f r a c t u r e c l a i m . On r e v i e w t h e i s s u e s a r e c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . 

The Board a f f i r m s i n p a r t and r e v e r s e s i n p a r t . 

FINDINGS OF FACT 
The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

H i v e s C o n d i t i o n 

The Referee h e l d t h a t t h e w e i g h t o f t h e ev i d e n c e s u p p o r t e d a f i n d i n g t h a t 
c l a i m a n t ' s work exposure was t h e major c o n t r i b u t i n g cause o f h e r u r t i c a r i a 
( h i v e s c o n d i t i o n ) . We d i s a g r e e . 
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I n o r d e r t h a t her u r t i c a r i a be found compensable, c l a i m a n t must p r o v e , by 
a p reponderance o f t h e e v i d e n c e , t h a t her work a c t i v i t i e s and exposures were t h e 
m a j o r c o n t r i b u t i n g cause o f her u r t i c a r i a . Former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; B l a k e l v v. 
SAIF, 89 Or App 653 ( 1 9 8 8 ) ; D e t h l e f s v. H v s t e r Company, 295 Or 298 ( 1 9 8 3 ) . 

The c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y 
t h t we c a n n o t d e c i d e i t w i t h o u t e x p e r t o p i n i o n . See Kassahn v. P u b l i s h e r s 
Paper, 76 Or App 105 ( 1 9 8 5 ) . Absent p e r s u a s i v e reasons n o t t o do so, we o r d i 
n a r i l y d e f e r t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n . W e i l a n d v. SAIF, 64 Or 
App 810 ( 1 9 8 3 ) . Dr. Kazmierowski, t h e t r e a t i n g d e r m a t o l o g i s t and a l l e r g i s t , 
s t a t e d t h a t t w e n t y p e r c e n t o f u r t i c a r i a c o n d i t i o n s a r e caused by a l l e r g i c r e a c 
t i o n s t o c a u s a t i v e a g e n t s , f o r t y p e r c e n t a r e caused by d i s e a s e and f o r t y p e r c e n t 
a r e caused by unknown f a c t o r s . He r u l e d o u t an a l l e r g i c r e a c t i o n and d i s e a s e as 
cause o f c l a i m a n t ' s h i v e s and p l a c e d c l a i m a n t i n t h e unknown c a t e g o r y . Of t h e 
unknown c a t e g o r y , between o n l y t h r e e t o f i v e p e r c e n t o f u r t i c a r i a cases a r e 
caused by s t r e s s . He c o n c l u d e d , " I would p u t her i n t h e unknown c a t e g o r y be
cause I d o n ' t f e e l i t ' s due t o s t r e s s . " 

The R e f e r e e c o n c l u d e d t h a t t h e o p i n i o n o f Dr. Kazmierowski l a c k e d p e r s u a 
s i v e n e s s because c l a i m a n t , when she f i r s t sought Dr. Kazmierowski's a s s i s t a n c e 
f o r h e r h i v e s , d i d n o t m e n t i o n t o him t h e s t r e s s she f e l t f r o m h e r employment; 
and t h e r e f o r e t h e d o c t o r d i d n o t work from t h e p e r s p e c t i v e t h a t s t r e s s c o u l d 
have caused c l a i m a n t ' s u r t i c a r i a . However, a f t e r becoming aware t h a t c l a i m a n t 
a t t r i b u t e d h e r c o n d i t i o n t o j o b s t r e s s , Dr. Kazmierowski c o n t i n u e d t o o p i n e t h a t 
s t r e s s was n o t t h e cause o f her h i v e s . 

Moreover, o t h e r m e d i c a l o p i n i o n s on t h e cause o f c l a i m a n t ' s h i v e s c o n d i 
t i o n o n l y s p e c u l a t e d t h a t her h i v e s c o u l d p o s s i b l y be s t r e s s r e l a t e d . See 
Gormlev v. SAIF, 52 Or App 1055 ( 1 9 8 1 ) . S t i l l o t h e r s r e l a t e d i t t o a nonwork-
r e l a t e d t o x i c c o n d i t i o n . 

G i v e n Dr. Kazmierowski's o p i n i o n t h a t her h i v e s were n o t s t r e s s - r e l a t e d , 
and t h e absence o f p e r s u a s i v e m e d i c a l o p i n i o n t o t h e c o n t r a r y , we c o n c l u d e t h a t 
c l a i m a n t has n o t e s t a b l i s h e d , by a preponderance o f t h e m e d i c a l e v i d e n c e , t h a t 
her work a c t i v i t y and exposures were t h e major c o n t r i b u t i n g cause o f h e r 
u r t i c a r i a . 

S k u l l F r a c t u r e 

C l a i m a n t a l l e g e s t h a t t h e m e d i c a t i o n she was t a k i n g f o r h e r h i v e s c o n d i 
t i o n caused h e r t o f a l l u nconscious and f r a c t u r e her s k u l l i n December, 1986. 
The R e f e r e e f o u n d t h e u r t i c a r i a compensable and t h u s t h e s k u l l f r a c t u r e compens
a b l e . Because we do n o t f i n d c l a i m a n t ' s u r t i c a r i a compensable, i t f o l l o w s t h a t 
t h e s k u l l f r a c t u r e , caused by an unconscious f a l l w h i c h may o r may n o t have been 
caused by t h e m e d i c a t i o n c l a i m a n t was t a k i n g f o r her u r t i c a r i a , has a l s o n o t 
been shown t o be compensable. 

D e p r e s s i v e D i s o r d e r 

The R e f e r e e h e l d t h a t c l a i m a n t ' s d e p r e s s i v e d i s o r d e r was compensable be
cause h e r work was s t r e s s f u l and caused her e m o t i o n a l problems. We agree t h a t 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n i s compensable. 

I n d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f a m e n t a l s t r e s s c l a i m , t h e r e a r e f o u r 
r e l e v a n t q u e s t i o n s : (1) What were t h e " r e a l " e v e n t s and c o n d i t i o n s o f 
c l a i m a n t ' s employment? (2) Were t h o s e r e a l e v e n t s and c o n d i t i o n s c a p a b l e o f 
p r o d u c i n g s t r e s s when viewed " o b j e c t i v e l y , " even t h o u g h an average w o r k e r m i g h t 
n o t have responded a d v e r s e l y t o them? (3) D i d c l a i m a n t s u f f e r a m e n t a l d i s 
o r d e r ? (4) Were t h e r e a l s t r e s s f u l e v e n t s and c o n d i t i o n s t h e m a j o r c o n t r i b u t i n g 
cause o f c l a i m a n t ' s m e n t a l d i s o r d e r ? McGarrah v. SAIF. 296 Or 145 ( 1 9 8 3 ) . 
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C l a i m a n t ' s employment became s t r e s s f u l f o r her a f t e r her d e p a r t m e n t was 
t r a n s f e r r e d t o a new company i n e a r l y 1986. A new l a b o r c o n t r a c t was s i g n e d i n 
A u g u s t , 1986, w h i c h i n c r e a s e d c l a i m a n t ' s work l o a d and decreased h e r s a l a r y . 
S h o r t l y a f t e r t h e new l a b o r c o n t r a c t went i n t o e f f e c t , a co-worker was o f f work 
f o r an e x t e n d e d p e r i o d o f t i m e and c l a i m a n t had t o f i l l i n f o r her as w e l l as 
p e r f o r m her own r e c e n t l y e n l a r g e d t a s k s . We view t h e s e f a c t s as c o n s t i t u t i n g 
" r e a l " c o n d i t i o n s c a p a b l e o f p r o d u c i n g s t r e s s even t h o u g h a n o t h e r w o r k e r m i g h t 
n o t have responded i n t h e same manner c l a i m a n t has. 

The n e x t q u e s t i o n t o answer i s whether c l a i m a n t a c t u a l l y s u f f e r s f r o m a 
m e n t a l d i s o r d e r . Dr. Beavers, D.O., n e u r o p s y c h i a t r i s t , on J a n u a r y 6, 1988, 
d i a g n o s e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as a m a j or d e p r e s s i v e d i s o r d e r w i t h 
a n x i o u s f e a t u r e , s i n g l e e p i s o d e . He n o t e d t h a t t h e r e was no p e r s o n a l i t y d i s 
o r d e r and t h a t t h e l e v e l o f p s y c h o s o c i a l s t r e s s o r s a t t h a t t i m e were moderate t o 
s e v e r e . (EX. 5 c - 5 ) . We conclude t h a t c l a i m a n t has s u s t a i n e d a m e n t a l d i s o r d e r 
i n t h e f o r m o f a d e p r e s s i v e c o n d i t i o n . 

The c a u s a t i o n o f c l a i m a n t ' s d e p r e s s i v e c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l 
c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t e x p e r t o p i n i o n . Kassahn v. 
P u b l i s h e r s Paper, 76 Or App 105 ( 1 9 8 5 ) . Dr. Beavers o p i n e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s c o n s t i t u t e d t h e major source o f c l a i m a n t ' s d e p r e s s i v e c o n d i t i o n and 
need f o r t r e a t m e n t . He r e p o r t e d t h a t t h e r e were no o t h e r p s y c h o s o c i a l s t r e s s -
r e l a t e d d i f f i c u l t i e s o r p e r s o n a l problems c o n t r i b u t i n g t o c l a i m a n t ' s d e p r e s s i v e 
symptoms. He f u r t h e r r e p o r t e d t h a t t h e d o u b l i n g o f t h e c l a i m a n t ' s work d u t i e s 
was t h e m a j o r c o n t r i b u t i n g f a c t o r i n r e g a r d t o w o r k - r e l a t e d p r e s s u r e s f o r t h e 
c l a i m a n t . 

C r a w f o r d argues t h a t Dr. Beavers suggests t h a t c l a i m a n t ' s p s y c h o l o g i c a l 
d i s o r d e r may be l i n k e d t o t h e December, 1986, s k u l l f r a c t u r e . I n t h i s r e g a r d , 
i n r e s ponse t o a q u e s t i o n r e g a r d i n g h i s recommendations f o r t r e a t m e n t o f 
c l a i m a n t , Dr. Beavers s p e c u l a t e s t h a t t h e r e may be an a d d i t i o n a l component t o 
c l a i m a n t ' s c o n d i t i o n , i . e . an o r g a n i c component stemming f r o m t h e s k u l l f r a c t u r e 
t h a t can c o m p l i c a t e h i s t h e r a p y . However, he u l t i m a t e l y c o n c l u d e s t h a t 
c l a i m a n t ' s w o r k - r e l a t e d s t r e s s was t h e major cause o f her d e p r e s s i v e c o n d i t i o n . 
The f a c t t h a t he c o n s i d e r s o t h e r hypotheses, b e f o r e r e a c h i n g t h i s c o n c l u s i o n , 
r e n d e r s h i s o p i n i o n more p e r s u a s i v e r a t h e r t h a n l e s s p e r s u a s i v e . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e w e i g h t o f t h e e v i d e n c e d e m o n s t r a t e s t h a t 
c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
d e p r e s s i v e d i s o r d e r . 

RESPONSIBILITY 

R e s p o n s i b i l i t y f o r o c c u p a t i o n a l d i s e a s e s i s governed by t h e " l a s t 
i n j u r i o u s exposure r u l e . " Bracke v. Baza'r I n c . , 293 Or 239, 246 ( 1 9 8 2 ) . The 
c a r r i e r on t h e r i s k when t h e c o n d i t i o n becomes d i s a b l i n g i s i n i t i a l l y r e s p o n s 
i b l e i f t h a t work a c t i v i t y c o u l d have c n s t r i b u t e d t o t h e c o n d i t i o n . I d . a t 248. 
"That c a r r i e r can t h e n s h i f t r e s p o n s i b i l i t y by p r o v i n g t h a t employment w h i l e i t 
was on t h e r i s k d i d n o t c o n t r i b u t e t o t h e c o n d i t i o n , o r t h a t a l a t e r employment 
i n d e p e n d e n t l y c o n t r i b u t e d t o t h e c o n d i t i o n . " Where t h e d i s e a s e has n o t r e s u l t e d 
i n t i m e l o s s , t h e d a t e c l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t i s r e l e v a n t i n 
d e t e r m i n i n g w h i c h employer i s t h e " l a s t p o t e n t i a l l y c a u s a l employer". SAIF v. 
Carey, 63 Or App 68 ( 1 9 8 3 ) . 

Here, c l a i m a n t was t a k e n o f f work s e v e r a l t i m e s . However, t h e s e p e r i o d s 
o f t i m e l o s s were due t o her h i v e s c o n d i t i o n , w h i c h , each t i m e , c l a i m a n t c l a i m e d 
t o be caused by s t r e s s on t h e j o b . Because we have c o n c l u d e d t h a t t h e r e i s n ' t 
enough e v i d e n c e t o p r o v e t h a t her h i v e s c o n d i t i o n was caused by h e r s t r e s s f u l 
w o r k i n g c o n d i t i o n s , we must l o o k t o a d i s a b i l i t y d a t e where we can d i s t i n g u i s h 



206 Denise A. L a n t e r . 42 Van N a t t a 203 (1990) 

between t h e h i v e s c o n d i t i o n and t h e diagnosed d e p r e s s i v e d i s o r d e r . Dr. Beavers 
n o t e d on Ja n u a r y 6, 1988, when he f i r s t examined c l a i m a n t f o r her p s y c h o l o g i c a l 
c o n d i t i o n , t h a t she was c u r r e n t l y on d i s a b i l i t y l e a v e . However, t h e "801" f o r m 
f o r t h a t d i s a b i l i t y l e a v e i n d i c a t e s t h a t d e s c r i b e d her c o n d i t i o n as " h i a v e do 
[ s i c ] t o s t r e s s on t h e j o b . " (Ex. 4 f ) There i s i n s u f f i c i e n t e v i d e n c e t o con
c l u d e t h a t c l a i m a n t l o s t t i m e fromwork as a r e s u l t o f her d e p r e s s i v e c o n d i t i o n . 
C o n s e q u e n t l y , we l o o k t o t h e d a t e t h t c l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t . 
Carey, s u p r a . 

C l a i m a n t f i r s t sought t r e a t m e n t f o r her e m o t i o n a l c o n d i t i o n on Ja n u a r y 6, 
1988. The employer became s e l f - i n s u r e d on A p r i l 1, 1987. C r a w f o r d & Company 
was i t s c l a i m s a d m i n i s t r a t o r . T h e r e f o r e , Crawford & Company was on r i s k a t t h e 
t i m e c l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t f o r her e m o t i o n a l c o n d i t i o n and t h e 
Ref e r e e was c o r r e c t t o a s s i g n r e s p o n s i b i l i t y t o Cra w f o r d & Company f o r 
c l a i m a n t ' s d e p r e s s i v e d i s o r d e r . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w w i t h r e g a r d t o c l a i m a n t ' s de
p r e s s i v e d i s o r d e r t o be p a i d by Craw f o r d & Company. Such a f e e i s d e f i n e d as an 
"assessed f e e . " See OAR 438-15-005(2). However, we cannot award an assessed 
f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a sta t e m e n t o f s e r v i c e s r e n d e r e d r e g a r d i n g 
c l a i m a n t ' s d e p r e s s i v e d i s o r d e r . See OAR 438-15-010(5). Because no s t a t e m e n t o f 
s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f e e s h a l l n o t be awarded. See 
OAR 438- 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 20, 1988, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . C r a w f o r d & Company's d e n i a l o f c l a i m a n t ' s c l a i m f o r h e r h i v e s 
c o n d i t i o n i s r e i n s t a t e d and u p h e l d . Kemper's d e n i a l o f c l a i m a n t ' s c l a i m f o r t h e 
s y n c o p a l e p i s o d e and t h e s k u l l f r a c t u r e i s r e i n s t a t e d and u p h e l d . The Ref e r e e ' s 
a t t o r n e y f e e award c o n c e r n i n g Kemper's d e n i a l i s r e v e r s e d . The r e m a i n d e r o f t h e 
Ref e r e e ' s o r d e r , i n c l u d i n g t h e $700 c a r r i e r - p a i d f e e t o be p a i d by C r a w f o r d & 
Company, i s a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , p a y a b l e f r o m Kemper 
t o i t s c o u n s e l , n o t t o exceed $744. The Board approves a c l i e n t - p a i d f e e , 
p a y a b l e f r o m t h e s e l f - i n s u r e d employer t o i t s c o u n s e l , n o t t o exceed $3,079.50. 

Ja n u a r y 29, 1990 C i t e as 42 Van N a t t a 206 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ELBERT B. McQUEEN, Claimant 

WCB Case No. 87-19288 
ORDER ON REVIEW 

W i l b u r C. Smith, J r . , C l a i m a n t A t t o r n e y 
Rankin, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 
The s e l f - i n s u r e d employer has r e q u e s t e d r e v i e w o f t h o s e p o r t i o n s o f 

Ref e r e e Menashe's o r d e r w h i c h : (1) s e t a s i d e t h e D i r e c t o r ' s o r d e r and f o u n d 
c l a i m a n t e n t i t l e d t o v o c a t i o n a l a s s i s t a n c e ; and (2) g r a n t e d c l a i m a n t ' s c o u n s e l 
an assessed f e e o f $3,500 f o r s e r v i c e s r e n d e r e d i n s e t t i n g a s i d e t h e aforemen
t i o n e d D i r e c t o r ' s o r d e r . On r e v i e w , t h e i s s u e s a r e v o c a t i o n a l a s s i s t a n c e and 
a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t as s e t f o r t h i n t h e " F a c t s " s e c t i o n o f t h e 
Re f e r e e ' s o r d e r . 
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V o c a t i o n a l A s s i s t a n c e 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g r e g a r d i n g t h e v o c a t i o n a l a s s i s t a n c e 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees 

The R eferee c o n c l u d e d t h a t c l a i m a n t ' s c o u n s e l was e n t i t l e d t o an assessed 
f e e f o r s e r v i c e s r e n d e r e d i n s e t t i n g a s i d e t h e D i r e c t o r ' s o r d e r . We d i s a g r e e . 

Subsequent t o t h e Referee's o r d e r , we i s s u e d o ur d e c i s i o n i n N v a l l W. 
Bacon, 41 Van N a t t a 2046 ( 1 9 8 9 ) , w h e r e i n we h e l d t h a t e n t i t l e m e n t t o v o c a t i o n a l 
a s s i s t a n c e was a q u e s t i o n o f e x t e n t o f b e n e f i t s , t h e r e f o r e an "assessed" a t t o r 
ney f e e i s n o t a v a i l a b l e under ORS 656.386(1). We f i n d o u r r e a s o n i n g i n Bacon, 
s u p r a t o be w h o l l y a p p l i c a b l e t o t h e i n s t a n t case. T h e r e f o r e , we c o n c l u d e t h a t 
c l a i m a n t ' s c o u n s e l i s n o t s t a t u t o r i l y e n t i t l e d t o t h e c a r r i e r - p a i d f e e awarded 
by t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 17, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n w h i c h awarded c l a i m a n t ' s c o u n s e l an assessed f e e 
o f $3,500, i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s 
on r e v i e w c o n c e r n i n g t h e v o c a t i o n a l a s s i s t a n c e i s s u e , c l a i m a n t ' s c o u n s e l i s 
awarded a r e a s o n a b l e assessed f e e o f $1,000, p a y a b l e by t h e s e l f - i n s u r e d 
e m p l o y e r . A c l i e n t - p a i d f e e , n o t t o exceed $1,598, i s approved. 

Board Member Myers s p e c i a l l y c o n c u r r i n g . 

I agree w i t h t h e m a j o r i t y t h a t ORS 656.386(1) does n o t p r o v i d e a u t h o r i t y 
t o award an assessed f e e f o r p r e v a i l i n g on a D i r e c t o r ' s o r d e r i n w h i c h a 
c l a i m a n t i s n o t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . I w r i t e t o ex p r e s s my con
c e r n f o r t h e p r a c t i c a l e f f e c t t h a t t h i s l o o p h o l e w i l l have on t h e Workers' Com
p e n s a t i o n system. I b e l i e v e t h i s d e c i s i o n and N v a l l Bacon, 41 Van N a t t a 2046 
(1989) w i l l a s s u r e t h a t c l a i m a n t s w i l l n o t be r e p r e s e n t e d by a t t o r n e y s i n voca
t i o n a l a s s i s t a n c e q u e s t i o n s . 

W h i l e i t i s p o s s i b l e t h e r e may be some t e m p o r a r y d i s a b i l i t y b e n e f i t s f l o w 
i n g f r o m a d e c i s i o n i n w h i c h a c l a i m a n t i s e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e , 
t h a t p o s s i b i l i t y i s remote. Thus, i t i s u n l i k e l y t h a t a c l a i m a n t ' s a t t o r n e y 
w o u l d even be e n t i t l e d t o a f e e o u t o f c l a i m a n t ' s compensation under ORS 
656.386(2) . 

One o f t h e major g o a l s o f t h e Workers' Compensation A c t i s t o r e t u r n 
i n j u r e d w o r k e r s t o work as q u i c k l y as p o s s i b l e . I f t h i s were done, i t w o uld 
b e n e f i t i n d i v i d u a l c l a i m a n t s and t h e system as a whole. I n j u r e d w o r k e r s s h o u l d 
n o t be l e f t w i t h o u t a s s i s t a n c e t o f i g u r e o u t a system w h i c h r i v a l s t h e system 
f o r o b t a i n i n g o t h e r b e n e f i t s i n i t s c o m p l e x i t y . 

I f a t t o r n e y s a r e u n l i k e l y t o g e t p a i d f o r h e l p i n g t o o b t a i n v o c a t i o n a l 
a s s i s t a n c e , t h e y a r e u n l i k e l y t o be w i l l i n g t o spend t i m e and energ y t o o b t a i n 
v o c a t i o n a l a s s i s t a n c e f o r t h e i r c l i e n t s . C l a i m a n t s w i l l be l e f t t o t h e i r own 
d e v i c e s t o o b t a i n a s i g n i f i c a n t b e n e f i t o f t h e Workers' Compensation system. 
T h i s i s bad p o l i c y . 
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I n t h e M a t t e r o f t h e Compensation 
COLLIN M. OWENS, Claimant 
WCB Case No. 88-07311 

ORDER ON REVIEW 
Malagon, e t a l , C laimant A t t o r n e y s 

Breathouwer, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Emerson's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r 
c e r v i c a l , t h o r a c i c , and l u m b o s a c r a l c o n d i t i o n s . I n h i s r e s p o n d e n t ' s b r i e f , 
c l a i m a n t c o n t e n d s t h a t t h e Referee e r r e d i n d e c l i n i n g t o assess p e n a l t i e s and 
a t t o r n e y f e e s f o r an unre a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t was 22 y e a r s o f age a t t h e t i m e o f t h e h e a r i n g . As o f F e b r u a r y 
26, 1988, c l a i m a n t had worked as a veneer p a t c h e r f o r f o u r months. 

On December 28, 1987, w h i l e a t home, c l a i m a n t f e l l t h r o u g h h i s c o f f e e 
t a b l e . As a r e s u l t o f t h i s f a l l , he r e c e i v e d t e n s t i t c h e s f o r a l a c e r a t i o n t o 
t h e r i g h t l o w e r back. 

On F e b r u a r y 26, 1988, c l a i m a n t had d i f f i c u l t y w i t h h i s machine c l o g g i n g 
w i t h b r o k e n p a t c h e s . He removed t h e g l o v e from h i s r i g h t hand and pushed t h e 
d e b r i s down and o u t w i t h h i s m i d d l e f i n g e r . The machine t h e n a c t i v a t e d , a l m o s t 
c r u s h i n g c l a i m a n t ' s f i n g e r . The f i n g e r was h e l d i n p l a c e . C l a i m a n t t w i s t e d and 
t u r n e d t r y i n g t o g e t h i s f i n g e r o u t . A f t e r two o r t h r e e m i n u t e s o f t w i s t i n g and 
t u r n i n g , he managed t o f r e e h i s f i n g e r . C laimant went t o t h e h o s p i t a l . There 
i t was f o u n d t h a t c l a i m a n t had a l a c e r a t i o n o f t h e m i d d l e r i g h t f i n g e r . 
C l a i m a n t f i l e d a c l a i m t h a t day f o r " l a c e r a t i o n on f i n g e r . " (Ex. 8 ) . 

C l a i m a n t d i d n o t e x p e r i e n c e back d i s c o m f o r t on t h e d a t e o f t h e f i n g e r 
i n j u r y . H i s f i n g e r remained p a i n f u l f o r s e v e r a l days, and was s p l i n t e d and 
bandaged f o r t h r e e weeks. 

On March 7, 1988, c l a i m a n t e x p e r i e n c e d sharp back p a i n a f t e r g e t t i n g o f f a 
couch a t home t o answer a door b e l l . On March 8, 1988, c l a i m a n t was examined by 
Dr. T a y l o r , t r e a t i n g c h i r o p r a c t o r . C l a i m a n t complained o f headaches, neck p a i n , 
f i n g e r p a i n , and low back p a i n . 

On A p r i l 25, 1988, t h e i n s u r e r accepted c l a i m a n t ' s r i g h t m i d d l e f i n g e r 
i n j u r y as b e i n g compensable. However, c l a i m a n t ' s c e r v i c a l , t h o r a c i c and 
l u m b o s a c r a l s p i n e c o n d i t i o n s were d e n i e d . 

CONCLUSIONS OF LAW 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s f o r h i s l ow 
and mid back c o n d i t i o n was compensable. The Referee reasoned t h a t c l a i m a n t ' s 
back c o n d i t i o n was d e r i v e d f r o m t h e abnormal s p i n a l movement a s s o c i a t e d w i t h 
t r y i n g t o f r e e h i s f i n g e r f r o m t h e machine. We d i s a g r e e . 

The burden o f p r o o f i s on c l a i m a n t t o show t h a t t h e F e b r u a r y 26, 1988, 
i n c i d e n t i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s back c o n d i t i o n . Hutchenson v. 
Weyerhaeuser, 288 Or 5 1 , 56 ( 1 9 7 9 ) ; James v. Kemper I n s . Co., 81 Or App 80, 81 
(1 9 8 6 ) . The c a u s a t i o n o f c l a i m a n t ' s back c o n d i t i o n i s a complex m e d i c a l 
q u e s t i o n . Thus, w h i l e h i s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s case 
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t u r n s on m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 259, 263 
( 1 9 8 6 ) . C l a i m a n t has f a i l e d t o meet h i s burden. 

On March 22, 1988, Dr. T a y l o r o p i n e d t h a t c l a i m a n t had s u s t a i n e d muscular 
l i g a m e n t o u s i n j u r y t o h i s neck, mid and low back. He reasoned t h a t , " t h e o r i g i 
n a l i n c i d e n t w h i c h f r a c t u r e d t h e f i n g e r c o u l d v e r y e a s i l y cause a response t h a t 
c o u l d a d d i t i o n a l l y i n j u r e t h a t p a t i e n t ' s arm and upper back." (Ex. 17-
1)(Emphasis added). C l a i m a n t i s r e q u i r e d t o p r o v e a r e l a t i o n s h i p between t h e 
work i n c i d e n t and t h e need f o r m e d i c a l t r e a t m e n t t o a r e a s o n a b l e p r o b a b i l i t y . A 
s t a t e m e n t o f a mere p o s s i b i l i t y does n o t meet t h a t r e q u i r e m e n t . Gormley v. 
SAIF, 52 Or App 1055 ( 1 9 8 1 ) . Dr. T a y l o r ' s o p i n i o n i s i n s u f f i c i e n t t o e s t a b l i s h 
a m e d i c a l p r o b a b i l i t y o f a c a u s a l c o n n e c t i o n between t h e work i n j u r y and h i s 
back c o n d i t i o n s . 

F u r t h e r m o r e , Dr. T a y l o r based h i s o p i n i o n on an i n a c c u r a t e m e d i c a l 
h i s t o r y . C l a i m a n t t e s t i f i e d t h a t t h e back p a i n developed 2 o r 3 days a f t e r t h e 
a c c i d e n t , whereas T a y l o r i n d i c a t e d t h a t c l a i m a n t e x p e r i e n c e d "midback p a i n s i n c e 
h i s f i n g e r was f r a c t u r e d . " ( T r . 2 4 ) ( E x . 17-1). Because T a y l o r had an 
i n a c c u r a t e h i s t o r y , we f i n d h i s o p i n i o n u n p e r s u a s i v e . M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473, 476 (19 7 7 ) . 

On t h e o t h e r hand, Dr. U t t e r b a c k , M.D., o r t h o p e d i s t , examined c l a i m a n t and 
reasoned t h e r e was no way a lumbar s t r a i n c o u l d be caused by a smashed f i n g e r . 
(Ex. 1 8 - 2 ) . Dr. U t t e r b a c k a l s o addressed t h e a l t e r n a t i v e causes o f c l a i m a n t ' s 
back c o n d i t i o n . He reasoned t h a t t h e more p r o b a b l e cause o f c l a i m a n t ' s back 
c o n d i t i o n was t h e December, 1987, " c o f f e e t a b l e " f a l l o r t h e March 1988, "couch" 
i n c i d e n t . I n t h i s case we f i n d t h e w e l l reasoned o p i n i o n o f o r t h o p e d i c s p e c i a l 
i s t , Dr. U t t e r b a c k , p e r s u a s i v e . Somers v. SAIF, 77 Or App 259, 264 ( 1 9 8 6 ) . 
C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e F e b r u a r y , 
1988, i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f h i s back c o n d i t i o n . 

C o n s i d e r i n g our r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , we do not 
c o n s i d e r t h e employer's d e n i a l t o be unreas o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 17, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The s e l f - i n s u r e d employer's A p r i l 25, 1988 d e n i a l f o r 
c l a i m a n t ' s c e r v i c a l , t h o r a c i c , and lu m b o s a c r a l c o n d i t i o n s i s r e i n s t a t e d and 
u p h e l d . The Referee's a t t o r n e y f e e award i s r e v e r s e d . The re m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $1,392, p a y a b l e f r o m t h e 
s e l f - i n s u r e d employer t o i t s c o u n s e l , i s approved. 

J a n u a r y 29, 1990 : C i t e as 42 Van N a t t a 209 (1990) 

I n t h e M a t t e r o f t h e Compensation 
WILLIAM O. PADGETT, Claimant 

WCB Case No. 86-18007 
ORDER ON REVIEW 

Cash R. P e r r i n e , C l a i m a n t A t t o r n e y 
Joseph T. McNaught ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r 
t h a t s e t a s i d e t h e D i r e c t o r ' s Review and Order t e r m i n a t i n g c l a i m a n t ' s v o c a t i o n a l 
r e h a b i l i t a t i o n b e n e f i t s . The i s s u e on r e v i e w i s whether t h e D i r e c t o r abused h i s 
d i s c r e t i o n i n t e r m i n a t i n g c l a i m a n t ' s b e n e f i t s . We r e v e r s e . 
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FINDINGS OF FACT AND ULTIMATE FACT 

We adopt t h e R e f e r e e ' s F i n d i n g s o f F a c t , e x c l u d i n g t h e f i r s t f u l l p a r a 
g r a p h on page two, w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s compensable back i n j u r y o c c u r r e d on January 18, 1985. C l a i m a n t 
was i n v o l v e d i n a c a r a c c i d e n t on December 5, 1985. 

F o l l o w i n g t h e December 5, 1985 c a r a c c i d e n t , c l a i m a n t ' s w i l l i n g n e s s t o co
o p e r a t e w i t h t h e v o c a t i o n a l r e h a b i l i t a t i o n program s t e a d i l y waned a l t h o u g h he 
r e c e i v e d t h r e e l e t t e r s f r o m SAIF (January 24, Februa r y 12, and A p r i l 2, 1986) 
w a r n i n g him t h a t v o c a t i o n a l a s s i s t a n c e would be t e r m i n a t e d due t o h i s l a c k o f 
p a r t i c i p a t i o n . C l a i m a n t ' s f o l l o w t h r o u g h on r e h a b i l i t a t i o n a s signments was 
s p o r a d i c , and he f a i l e d t o m a i n t a i n c o n t a c t w i t h h i s v o c a t i o n a l r e h a b i l i t a t i o n 
c o u n s e l o r . P u r s u a n t t o fo r m e r OAR 436-120-090(9), c l a i m a n t ' s v o c a t i o n a l f i l e 
was s u b s e q u e n t l y c l o s e d , e f f e c t i v e A p r i l 26, 1986, f o r f a i l u r e t o f o l l o w t h r o u g h 
w i t h v o c a t i o n a l a c t i v i t i e s and f a i l u r e t o s t a y i n t o u c h w i t h h i s c o u n s e l o r . 

Dr. A l t r o c c h i d i d n o t b e g i n t r e a t i n g c l a i m a n t u n t i l June 10, 1986, s i x 
weeks a f t e r c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e had been t e r m i n a t e d . 

C l a i m a n t a ppealed t h e A p r i l 1986 v o c a t i o n a l a s s i s t a n c e t e r m i n a t i o n t o t h e 
D i r e c t o r on September 17, 1986. I n s u p p o r t o f h i s p o s i t i o n , c l a i m a n t r e l i e d on 
r e p o r t s and c h a r t n o t e s w r i t t e n by Dr. A l t r o c c h i i n June and J u l y 1986. 

The D i r e c t o r c o n c l u d e d i n h i s December 11, 1986 o r d e r t h a t Dr. A l t r o c c h i ' s 
June 1986 r e p o r t came " a f t e r - t h e - f a c t " and c o u l d n o t be c o n s i d e r e d as e v i d e n c e 
o f j u s t i f i c a t i o n f o r c l a i m a n t ' s f a i l u r e t o p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a 
t i o n e f f o r t s . The D i r e c t o r a l s o concluded t h a t t h e r e was no e v i d e n c e t h a t 
c l a i m a n t was i n c a p a b l e o f c a l l i n g h i s c o u n s e l o r on a r e g u l a r b a s i s , t a k i n g p a r t 
i n h i s v o c a t i o n a l r e h a b i l i t a t i o n program, and l o o k i n g f o r l i g h t / s e d e n t a r y work 
between December 5, 1985 and A p r i l 26, 1986. 

CONCLUSIONS OF LAW AND OPINION 

Under f o r m e r ORS 656.283(2), t h e D i r e c t o r ' s d e c i s i o n can o n l y be m o d i f i e d 
i f i t v i o l a t e d a s t a t u t e o r r u l e , exceeded t h e s t a t u t o r y a u t h o r i t y o f t h e 
agency, was made under u n l a w f u l p r o c e d u r e , o r was c h a r a c t e r i z e d by abuse o f d i s 
c r e t i o n . The Re f e r e e s e t a s i d e t h e D i r e c t o r ' s o r d e r , f i n d i n g t h a t t h e D i r e c 
t o r ' s r e f u s a l t o c o n s i d e r t h e r e p o r t c h a r t notes o f Dr. A l t r o c c h i was an abuse 
o f d i s c r e t i o n . 

Under f o r m e r ORS 656.283(2), t h e s t a n d a r d f o r r e v i e w i s l i m i t e d . However, 
t h e s t a t u t e does n o t p r e c l u d e e x a m i n a t i o n and s c r u t i n y o f t h e u n d e r l y i n g f a c t s 
upon w h i c h t h e D i r e c t o r ' s d e c i s i o n i s based. See g e n e r a l l y D a n i e l T. Cobbin, 41 
Van N a t t a 326 ( 1 9 8 9 ) . A c c o r d i n g l y , we proceed t o r e v i e w , as a f a c t u a l m a t t e r , 
t h e b a s i s o f t h e D i r e c t o r ' s d e c i s i o n i n terms o f fo r m e r ORS 6 5 6 . 2 8 3 ( 2 ) . 

The D i r e c t o r d e n i e d c o n t i n u e d v o c a t i o n a l a s s i s t a n c e under f o r m e r OAR 436-
120-090(9) (now OAR 463-120-050). The former r u l e p r o v i d e d : "The e l i g i b i l i t y 
o f a w o r k e r f o r v o c a t i o n a l a s s i s t a n c e w i l l end i f . . . t h e w o r k e r has f a i l e d , 
a f t e r w r i t t e n w a r n i n g , t o c o o p e r a t e i n t h e development o f a r e t u r n - t o - w o r k 
p l a n . " 

There i s no p e r s u a s i v e m e d i c a l evidence i n t h e r e c o r d t o d e m o n s t r a t e t h a t 
c l a i m a n t was j u s t i f i e d i n h i s l a c k o f p a r t i c i p a t i o n and c o o p e r a t i o n w i t h t h e 
v o c a t i o n a l s e r v i c e s up u n t i l t h e c l o s u r e d a t e o f A p r i l 26, 1986. A t b e s t , t h e 
m e d i c a l e v i d e n c e shows t h a t p a r t i c i p a t i o n i n v o c a t i o n a l e f f o r t s w o u l d have been 
d i f f i c u l t . N e v e r t h e l e s s , c l a i m a n t was p h y s i c a l l y c a p a b l e o f d o i n g some l i g h t 
work. Moreover, t h e r e c o r d shows t h a t c l a i m a n t was c o n t i n u a l l y e ncouraged by 
h i s v o c a t i o n a l c o u n s e l o r t o m a i n t a i n c o n t a c t and t o p a r t i c i p a t e i n t h e r e h a b i l i 
t a t i o n program; and he was warned t h a t h i s l a c k o f p a r t i c i p a t i o n w o u l d r e s u l t i n 
t e r m i n a t i o n o f s e r v i c e s . On t h i s r e c o r d , we conclu d e t h a t c l a i m a n t k n o w i n g l y 
and w i l l i n g l y r e f u s e d t o c o o p e r a t e i n h i s v o c a t i o n a l r e h a b i l i t a t i o n . 



W i l l i a m O. P a d g e t t , 42 Van N a t t a 209 (1990) 211 

The r e p o r t and c h a r t notes o f Dr. A l t r o c c h i a r e n o t r e l e v a n t t o t h i s 
i s s u e . Dr. A l t r o c c h i d i d n o t examine c l a i m a n t u n t i l June 10, 1986. H i s June 
and J u l y c h a r t n o t e s and r e p o r t address h i s c o n d i t i o n a t t h e t i m e o f examina
t i o n , n o t h i s c o n d i t i o n a t t h e t i m e c l a i m a n t was r e c e i v i n g v o c a t i o n a l s e r v i c e s . 
I n any e v e n t , w h i l e t h e J u l y 1 r e p o r t i n d i c a t e s c l a i m a n t was u n a b l e t o r e t u r n t o 
work a t t h a t t i m e , i t does n o t address h i s a b i l i t y t o p a r t i c i p a t e i n v o c a t i o n a l 
s e r v i c e s . T h e r e f o r e , t h e D i r e c t o r d i d n o t abuse h i s d i s c r e t i o n i n d e c l i n i n g t o 
c o n s i d e r t h o s e r e p o r t s and c h a r t n o t e s . 

A c c o r d i n g l y , we conclu d e t h a t t h e D i r e c t o r p r o p e r l y t e r m i n a t e d c l a i m a n t ' s 
v o c a t i o n a l s e r v i c e s , and we r e v e r s e t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r , d a t e d August 11 , 1987, i s r e v e r s e d . The D i r e c t o r ' s 
Review and Order i s r e i n s t a t e d and a f f i r m e d . 

J a n u a r y 29, 1990 C i t e as 42 Van N a t t a 211 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY L. REDDEN, Claimant 
WCB Case No. 87-02914 

ORDER ON REVIEW (REMANDING) 
Bl a c k , e t a l , C laimant A t t o r n e y s 

Parks & R a t l i f f , A t t o r n e y s 
S a i f L e g a l , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 
T e r r y Kuhlman, an a l l e g e d noncomplying employer, r e q u e s t s r e v i e w o f 

Re f e r e e Mongrain's o r d e r t h a t d i s m i s s e d Kuhlman's r e q u e s t f o r h e a r i n g on t h e 
i s s u e o f s u b j e c t i v i t y f o r l a c k o f j u r i s d i c t i o n . The i s s u e s on r e v i e w a r e j u r i s 
d i c t i o n and s u b j e c t i v i t y . We r e v e r s e . 

FINDINGS OF FACT AND ULTIMATE FACT 

C l a i m a n t was i n j u r e d w h i l e w o r k i n g on December 23, 1986, f o r T e r r y 
Kuhlman, a s o l e p r o p r i e t o r . On January 19, 1987, c l a i m a n t s u b m i t t e d a Form 801 
t o Kuhlman. On Fe b r u a r y 23, 1987, c l a i m a n t r e q u e s t e d a h e a r i n g r e g a r d i n g 
Kuhlman's f a i l u r e t o pay i n t e r i m compensation b e n e f i t s . Kuhlman n e i t h e r 
a c c e p t e d n o r d e n i e d t h e c l a i m . Claimant f i l e d a s u p p l e m e n t a l Request f o r Hear
i n g on F e b r u a r y 26, 1987, p u t t i n g i n i s s u e t h e c o m p e n s a b i l i t y o f t h e c l a i m on a 
"de f a c t o " d e n i a l t h e o r y . 

On May 4, 1987, t h e Compliance D i v i s i o n i s s u e d a N o t i c e o f Proposed and 
F i n a l Order f i n d i n g c l a i m a n t t o be a s u b j e c t employee and t h e employer t o be a 
s u b j e c t employer. The o r d e r f u r t h e r h e l d t h a t t h e employer was nonc o m p l y i n g . 
The n o t i c e was m a i l e d t o Donald Crane, an a t t o r n e y who had p r e v i o u s l y c o n t a c t e d 
Compliance on b e h a l f o f t h e employer. I t was n o t m a i l e d t o t h e employer p e r s o n 
a l l y . The employer d i d n o t r e q u e s t a h e a r i n g on t h e noncompliance i s s u e . 

By l e t t e r d a t e d May 4, 1987, t h e Compliance D i v i s i o n f o r w a r d e d t h e c l a i m 
t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g p u r s u a n t t o ORS 6 5 6 . 0 5 4 ( 1 ) . SAIF 
a c c e p t e d t h e c l a i m f o r a f r a c t u r e d r i g h t h i p and femur. On J u l y 1, 1987, SAIF 
n o t i f i e d t h e employer t h a t i t had accepted c l a i m a n t ' s c l a i m . 

I n a l e t t e r t o t h e Board d a t e d August 14, 1987, a t t o r n e y Crane, a c t i n g as 
c o u n s e l f o r t h e employer, r e q u e s t e d a h e a r i n g , o b j e c t i n g t o SAIF's acceptance o f 
t h e c l a i m on t h e ground t h a t c l a i m a n t was n o t t h e employer's employee. As f a r 
as t h e r e c o r d r e v e a l s , no copy o f t h e r e q u e s t was sent t o t h e D i r e c t o r , t o SAIF 
o r t o c l a i m a n t . 
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H e a r i n g convened on November 9, 1987. Cla i m a n t no l o n g e r had any i s s u e s 
he w i s h e d t o p u r s u e as SAIF had accepted t h e c l a i m . The employer, however, con
t e n d e d t h a t SAIF's acceptance s h o u l d be s e t a s i d e on t h e ground t h a t : ( 1 ) 
c l a i m a n t was n o t an employee b u t r a t h e r was an independent c o n t r a c t o r ; and (2) 
t h e employer was n o t noncomplying because he had no employees. 

CONCLUSIONS OF LAW AND OPINION 

The o n l y i s s u e any p a r t y sought t o r a i s e b e f o r e t h e Re f e r e e a t t h e 
November 9, 1987 h e a r i n g was whether o r n o t SAIF's acceptance s h o u l d be s e t 
a s i d e g i v e n Kuhlman's c o n t e n t i o n t h a t he was n o t a s u b j e c t employer and c l a i m a n t 
was n o t a s u b j e c t employee. The Referee d i s m i s s e d t h e r e q u e s t f o r h e a r i n g on 
t h e g r o u n d t h a t t h e s u b j e c t i v i t y i s s u e s were d i s p o s e d o f by t h e N o t i c e o f 
Proposed and F i n a l Order, t h e o r d e r was n o t appealed t i m e l y , and t h u s t h e a r g u 
ment was p r e c l u d e d . 

The employer contends t h a t he i s n o t p r e c l u d e d f r o m l i t i g a t i n g t h e s u b j e c 
t i v i t y i s s u e s because he was n o t p e r s o n a l l y s e r v ed w i t h a copy o f t h e N o t i c e o f 
Proposed and F i n a l Order and t h u s , i n e f f e c t , t h e Order i s n o t f i n a l . 

Former OAR 436-80-050 p r o v i d e d t h a t n o t i c e s be se r v e d by one o f two 
methods: " ( 1 ) By d e l i v e r i n g a copy t o t h e employer i n t h e manner p r o v i d e d by 
ORS 15.080; o r (2) By se n d i n g a copy o f t h e document t o t h e employer by c e r t i 
f i e d m a i l w i t h i n s t r u c t i o n s t o d e l i v e r t o t h e addressee o n l y , r e t u r n r e c e i p t 
r e q u e s t e d . I f t h e employer i s a c o r p o r a t i o n t h e c e r t i f i e d m a i l may be addressed 
t o any one o f t h e persons named i n ORS 15 . 0 8 0 ( 1 ) . " 

ORS 15.080, r e f e r r e d t o i n t h e Rule, was r e p e a l e d i n 1979. I t was 
r e p l a c e d by Rule 7D o f t h e Oregon Rules o f C i v i l Procedure. 

I n l i g h t o f t h e r e p e a l , OAR 436-80-050 c o u l d be r e a d any o f t h r e e ways: 
(a) t o a l l o w s e r v i c e o n l y i n accordance w i t h s u b s e c t i o n 2 o f t h e R u l e ; (b) t o 
a l l o w s e r v i c e as d e s c r i b e d i n t h e r e p e a l e d s t a t u t e as w e l l as p u r s u a n t t o 
s u b s e c t i o n 2; o r ( c ) t o a l l o w s e r v i c e as d e s c r i b e d i n Rule 7D as w e l l as 
p u r s u a n t t o s u b s e c t i o n 2. 

The N o t i c e o f Proposed and F i n a l Order was n o t m a i l e d t o t h e employer. 
C o n s e q u e n t l y , s e r v i c e was n o t made i n accordance w i t h s u b s e c t i o n 2 o f t h e R u l e . 
Nor was s e r v i c e made i n accordance w i t h ORS 15.080 o r Rule 7D. Former ORS 
15.080(8) r e q u i r e d t h a t s e r v i c e o f a summons on a person be made p e r s o n a l l y o r 
t o a f a m i l y member over 14 y e a r s o l d a t t h e person's home. Rule 7 D ( 3 ) ( a ) ( i ) o f 
t h e Oregon Rules o f C i v i l Procedure p r o v i d e s t h a t s e r v i c e be made on an i n d i v i d 
u a l p e r s o n a l l y o r on h i s a u t h o r i z e d agent. N e i t h e r p r o v i d e s f o r s e r v i c e o f 
summons on an a t t o r n e y . T h e r e f o r e , no m a t t e r w h i c h c o n s t r u c t i o n we s h o u l d 
a d o p t , s e r v i c e was n o t made on Kuhlman by s e r v i n g a t t o r n e y Crane. 

The R e f e r e e h e l d , n e v e r t h e l e s s , t h a t because t h e employer was " r e a s o n a b l y 
a p p r i s e d o f t h e c o n t e n t s o f t h e proposed and f i n a l Order and what was happening 
as a r e s u l t t h e r e o f " ( T r . 3 9 ) , s e r v i c e was s u f f i c i e n t t o t r i g g e r t h e r u n n i n g o f 
t h e 20-day p e r i o d f o r r e q u e s t i n g a h e a r i n g on t h e o r d e r . We d i s a g r e e . 

The employer i s e n t i t l e d t o p e r s o n a l s e r v i c e under t h e r u l e . A c t u a l 
n o t i c e i s n o t s u f f i c i e n t t o b r i n g him w i t h i n t h e j u r i s d i c t i o n o f t h e D i r e c t o r . 
See J o r d a n v. Wiser, 302 Or 50 (19 8 6 ) . Not h a v i n g been p r o p e r l y s e r v e d , he i s 
n o t p r e c l u d e d f r o m a r g u i n g t h a t he i s n o t a s u b j e c t employer o r t h a t c l a i m a n t i s 
n o t a s u b j e c t employee. 

T h e r e f o r e , we r e v e r s e t h e Referee's o r d e r and remand t h i s c l a i m t o R e f e r e e 
Mongrain f o r f u r t h e r p r o c e e d i n g s . The m a t t e r s h a l l be r e s e t f o r h e a r i n g f o r a 
d a t e t h a t w i l l a l l o w t h e D i r e c t o r t o p r o p e r l y s e r v e t h e N o t i c e o f Proposed and 
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F i n a l Order s h o u l d he choose t o do so, and t h a t w i l l a l l o w Kuhlman t i m e t o 
r e q u e s t a h e a r i n g t h e r e o n . Should t h e m a t t e r o f Kuhlman's n o n c o m p l y i n g s t a t u s 
come p r o p e r l y b e f o r e t h e Hearings D i v i s i o n , i t s h a l l be c o n s o l i d a t e d w i t h 
Kuhlman's August 14, 1987 r e q u e s t f o r h e a r i n g on SAIF's acceptance o f t h e c l a i m . 

ORDER 

The R e f e r e e ' s Order, d a t e d December 2, 1987, i s r e v e r s e d . The case i s 
remanded t o Referee Mongrain f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

J a n u a r y 29, 1990 C i t e as 42 Van N a t t a 213 (1990) 

I n t h e M a t t e r o f t h e Compensation 
DARLENE K. SIMS , Claimant 

WCB Case No. 87-16940 
ORDER ON REVIEW 

Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t a f f i r m e d a D i r e c 

t o r ' s Review and Order d e n y i n g r e t r o a c t i v e t e m p o r a r y d i s a b i l i t y b e n e f i t s and ex
penses r e l a t e d t o an e d u c a t i o n a l program. On r e v i e w , t h e i s s u e i s e n t i t l e m e n t 
t o e d u c a t i o n a l expenses and r e l a t e d temporary d i s a b i l i t y c o mpensation. We 
a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g comment. 
W h i l e we agree w i t h t h e Referee's u l t i m a t e r u l i n g , we do n o t agree w i t h 

t h a t p o r t i o n o f h i s a n a l y s i s t h a t suggests t h a t p r e - a u t h o r i z a t i o n o f e d u c a t i o n a l 
s e r v i c e s must be by " a d m i n i s t r a t i v e a p p r o v a l " , i . e . , a p p r o v a l by t h e Department. 
A l t h o u g h t h e r u l e s a p p l i c a b l e t o t h i s case r e q u i r e d a d m i n i s t r a t i v e a p p r o v a l o f 
c e r t a i n e x p e n d i t u r e s , t h a t does n o t mean t h a t a l l e x p e n d i t u r e s must be approved 
by t h e Department. 

Under f o r m e r OAR 436-61-151(1), an a u t h o r i z e d t r a i n i n g program (ATP) s h a l l 
be p r o v i d e d when t h e v o c a t i o n a l a s s i s t a n c e s e r v e r b e l i e v e s such i s necessary t o 
a c h i e v e e m p l o y a b i l i t y . The r u l e does n o t r e q u i r e a d m i n i s t r a t i v e a p p r o v a l e x c e p t 
f o r : t r a i n i n g i n excess o f one year ( f o r m e r OAR 4 3 6 - 6 1 - 1 5 1 ( 5 ) ) ; e x t e n s i o n o f a 
t r a i n i n g program f o r more t h a n 90 days ( f o r m e r OAR 4 3 6 - 6 1 - 1 5 1 ( 9 ) ) ; and p a r t i c i 
p a t i o n i n more t h a n one t r a i n i n g program ( f o r m e r OAR 4 3 6 - 6 1 - 1 5 1 ( 1 0 ) ) . Thus, t h e 
v o c a t i o n a l a s s i s t a n c e s e r v e r may a u t h o r i z e t r a i n i n g programs e x c e p t i n t h e 
l i m i t e d c i r c u m s t a n c e s n o t e d above. 

Here, c l a i m a n t ' s a t t e n d a n c e a t Northwest C o l l e g e o f A r t was n o t p r e -
a u t h o r i z e d by e i t h e r t h e i n s u r e r o r t h e F i e l d S e r v i c e D i v i s i o n . A c c o r d i n g l y , we 
agre e w i t h t h e Referee's r u l i n g t h a t r e t r o a c t i v e payment o f t i m e l o s s b e n e f i t s 
and expenses i s n o t a p p r o p r i a t e f o r any p o r t i o n o f t h e N o r t h w e s t C o l l e g e o f A r t 
program. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1988 i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o exceed $1,084, p a y a b l e by t h e i n s u r e r t o i t s c o u n s e l , i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
JULIA ZAVALA, Claimant 
WCB Case No. 88-08603 

ORDER ON REVIEW 
Ch a r l e s E. Woods, Claimant A t t o r n e y 
Cummins, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee F o s t e r ' s o r d e r 
w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t mid-back, neck, and arm 
c o n d i t i o n s . The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . We r e v e r s e . 
\ 

FINDINGS OF FACT 

C l a i m a n t i s a 2 5 - y e a r - o l d f o r m e r k i t c h e n a i d e f o r t h e employer. On June 
13, 1987, c l a i m a n t l i f t e d a r a c k o f c o f f e e cups and f e l t a t e a r around h e r 
u m b i l i c u s . That a f t e r n o o n she l i f t e d a heavy pan and a g a i n f e l t p a i n i n t h a t 
a r e a . 

C l a i m a n t sought t r e a t m e n t f o r abdominal p a i n t h a t n i g h t a t t h e Salem 
H o s p i t a l . An 827 f o r m was f i l e d by t h e h o s p i t a l r e p o r t i n g o n l y c o m p l a i n t s o f 
abdominal w a l l p a i n . Four days l a t e r , c l a i m a n t s t a r t e d t r e a t i n g w i t h Dr. Gary 
Jansen, a c h i r o p r a c t o r . C l a i m a n t ' s o n l y c o m p l a i n t s were t o her low back and 
l e f t l e g . 

No 801 f o r m was f i l e d by c l a i m a n t . The i n s u r e r a c c e p t e d t h e c l a i m as a 
n o n d i s a b l i n g lumbar s t r a i n / s p r a i n on August 3, 1987. 

Jansen c o n t i n u e d t o t r e a t c l a i m a n t u n t i l October 28, 1987. D u r i n g 
Jansen's t r e a t m e n t , t h e r e were no c o m p l a i n t s o f , o r t r e a t m e n t f o r , any i n j u r y t o 
c l a i m a n t ' s mid-back, neck, o r arm a t t r i b u t a b l e t o her i n j u r y o f June 13, 1987. 
A f t e r muscle t e s t i n g a t a r e h a b i l i t a t i o n c e n t e r , c l a i m a n t d i d c o m p l a i n o f i n c i 
d e n t a l neck s t i f f n e s s . These c o m p l a i n t s were n o t r e l a t e d t o h e r i n j u r y o f June 
13, 1987, o r i t s s e q u e l a . 

On May 6, 1988, c l a i m a n t s w i t c h e d t r e a t m e n t t o Dr. Thomas McFie, a c h i r o 
p r a c t o r . A t t h a t t i m e c l a i m a n t was f i r s t t r e a t e d f o r her c o m p l a i n t s t o h e r 
upper back, neck, and arm. Cl a i m a n t f i l e d her f i r s t 801 on May 9, 1988. 

The i n s u r e r d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s upper-back, neck, and arm 
c o n d i t i o n s on May 9, 1988. Claimant t i m e l y appealed. 

C l a i m a n t was seen by Western M e d i c a l C o n s u l t a n t s on J u l y 1 1 , 1988. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s mid-back, neck, and arm c o n d i t i o n s had 
a l l been a c c e p t e d as p a r t o f her o r i g i n a l June 6, 1987 i n j u r y c l a i m . The 
Ref e r e e t h e n f o u n d t h a t t h e c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n o f t h o s e p r e 
v i o u s l y a c c e p t e d c o n d i t i o n s . I n so f i n d i n g , t h e r e f e r e e f o u n d Dr. McFie's 
o p i n i o n p e r s u a s i v e . We d i s a g r e e . 

B e f o r e a d d r e s s i n g t h e c o m p e n s a b i l i t y i s s u e , i t i s f i r s t n e c e s s a r y t o 
d e c i d e w h e t h e r o r n o t t h e i n s u r e r had ever accepted c l a i m a n t ' s mid-back, neck, 
and arm c o n d i t i o n s as p a r t o f t h e o r i g i n a l compensable c l a i m . We c o n c l u d e t h a t 
t h e i n s u r e r d i d n o t . 
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The c l a i m a n t never f i l e d an 801 i n t h i s c l a i m u n t i l she f i l e d her aggrava
t i o n c l a i m . The o r i g i n a l c l a i m was f i l e d based on an 827 i n d i c a t i n g an abdomi
n a l w a l l s t r a i n . The i n s u r e r f o r m a l l y accepted t h e c l a i m by a n o t i c e o f accep
t a n c e d a t e d August 5, 1987. T h i s was a f t e r a subsequent 827 i n d i c a t e d t h a t t h e 
low back and l e g were a l s o i n v o l v e d . The i n s u r e r s p e c i f i c a l l y a c c e p t e d a lumbar 
s t r a i n / s p r a i n . The acceptance does not make m e n t i o n o f t h e mid-back, neck, and 
arm c o n d i t i o n s . A c c o r d i n g l y , we conclude t h a t t h o s e c o n d i t i o n s have n o t been 
a c c e p t e d . See G e o r g i a P a c i f i c v. Piwowar, 305 Or 494 ( 1 9 8 8 ) . 

To e s t a b l i s h c o m p e n s a b i l i t y o f her c u r r e n t mid-back, neck, and arm c o n d i 
t i o n s , c l a i m a n t must show, by a preponderance o f t h e e v i d e n c e , t h a t her 1987 
compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need 
f o r m e d i c a l t r e a t m e n t . Hutcheson v. Weyerhaeuser, 288 Or 5 1 , 56 ( 1 9 7 9 ) . The 
i s s u e o f w h e t h e r c l a i m a n t ' s mid-back, neck, and arm c o n d i t i o n s a r e c a u s a l l y 
r e l a t e d t o t h e 1987 compensable i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, 
a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n l a r g e l y t u r n s on an 
a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v P u b l i s h e r s Paper Co., 76 Or App 106, 109 ( 1 9 8 5 ) . 

McFie i s t h e o n l y p h y s i c i a n who r e l a t e s t h e m e d i c a l c a u s a t i o n o f 
c l a i m a n t ' s mid-back, neck, and arm c o n d i t i o n s t o her 1987 compensable i n j u r y . 
H i s c o n c l u s i o n i s based s o l e l y on c l a i m a n t ' s h i s t o r y t h a t she s u s t a i n e d an 
i n j u r y t o t h o s e body p a r t s a t t h e t i m e o f t h e o r i g i n a l i n j u r y ; t h a t she r e p o r t e d 
t h e s e c o m p l a i n t s t o her t h e n t r e a t i n g p h y s i c i a n contemporaneously w i t h h e r 
o r i g i n a l i n j u r y ; and t h a t she r e c e i v e d t r e a t m e n t t o t h e s e p a r t s o f h e r body from 
v e r y e a r l y on i n t h e c l a i m . We f i n d t h i s h i s t o r y t o be i n a c c u r a t e . 

McFie d i d n o t see c l a i m a n t u n t i l e l e v e n months a f t e r t h e i n j u r y . C l a i m a n t 
was t r e a t e d by Jansen p r i o r t o t h a t t i m e . Jansen does n o t have any r e c o r d o f 
i n j u r y , c o m p l a i n t s , o r t r e a t m e n t t o t h e body p a r t s i n q u e s t i o n t h r o u g h o u t h i s 
t r e a t m e n t c o u r s e . There i s a m e n t i o n o f neck s t i f f n e s s f o l l o w i n g muscle t e s t i n g 
a t Northwood R e h a b i l i t a t i o n , b u t Jansen b e l i e v e d t h a t t h i s d i d n o t r e p r e s e n t an 
i n j u r y o r p r o b l e m r e l a t e d t o c l a i m a n t ' s 1987 i n j u r y o r i t s s e q u e l a . F u r t h e r , 
t h e m e d i c a l r e c o r d s p r i o r t o McFie's t r e a t m e n t do n o t i n d i c a t e any i n j u r y , com
p l a i n t s , o r t r e a t m e n t r e g a r d i n g t h e mid-back, neck, and arm. These m e d i c a l 
r e c o r d s a r e t h e more p e r s u a s i v e and r e l i a b l e i n d i c a t o r s o f c l a i m a n t ' s i n j u r i e s , 
c o m p l a i n t s , and t r e a t m e n t d u r i n g t h e e l e v e n months f o l l o w i n g h e r compensable 
i n j u r y . 

C l a i m a n t ' s h i s t o r y i s i n a c c u r a t e and t h e r e f o r e u n r e l i a b l e . S i n c e McFie 
r e l i e d on t h i s i n a c c u r a t e h i s t o r y i n r e a c h i n g h i s c o n c l u s i o n , h i s o p i n i o n i s 
u n p e r s u a s i v e . See Moe v. C e i l i n g Systems, 44 Or App 429 ( 1 9 8 0 ) . 

There i s no o t h e r m e d i c a l evidence t h a t s u p p o r t s a m e d i c a l c a u s a l connec
t i o n o f c l a i m a n t ' s c u r r e n t mid-back, neck, and arm c o n d i t i o n s t o h e r compensable 
1987 i n j u r y . C l a i m a n t has f a i l e d t o prove t h a t t h e s e c u r r e n t c o n d i t i o n s 1 a r e 
compensable. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d September 14, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l d a t e d May 20, 1988 i s r e i n s t a t e d and u p h e l d . A c l i e n t - p a i d f e e , n o t t o 
exceed $1,331, p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN H. BOGLE, Claimant 
Own M o t i o n No. 89-0361M 

OWN MOTION ORDER ON RECONSIDERATION 
I n d u s t r i a l I n d e m n i t y , I n s u r a n c e C a r r i e r 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our January 2, 1990, Own M o t i o n 
Order t h a t d e n i e d h i s r e q u e s t f o r r e o p e n i n g o f t h e a b o v e - c a p t i o n e d c l a i m f o r 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . We d e n i e d h i s r e q u e s t based on f i n d i n g s t h a t 
c l a i m a n t had w i t h d r a w n f r o m t h e work f o r c e and, t h e r e f o r e , d i d n o t l o s e any 
wages due t o t h e w o r s e n i n g o f h i s c o n d i t i o n . C l a i m a n t now s u b m i t s a d d i t i o n a l 
e v i d e n c e t o p r o v e t h a t he has no t w i t h d r a w n from t h e work f o r c e . 

The m e d i c a l e v i d e n c e s u b m i t t e d by c l a i m a n t i s Dr. Douglass's l e t t e r 
o f December 1 1 , 1989, s t a t i n g t h a t c l a i m a n t i s "unemployable a t t h e p r e s e n t t i m e 
because o f h i s p r e v i o u s [ i n d u s t r i a l ] i n j u r y . " That l e t t e r i s n o t enough, how
e v e r , because i t m e r e l y addresses c l a i m a n t ' s work c a p a c i t y a f t e r t h e w o r s e n i n g 
o f h i s c o n d i t i o n . To r e c e i v e t e m p o r a r y d i s a b i l i t y b e n e f i t s upon a w o r s e n i n g o f 
h i s compensable i n j u r y , c l a i m a n t must be i n t h e work f o r c e a t t h e t i m e o f t h e 
w o r s e n i n g . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) . I n 
d e t e r m i n i n g w h e t h e r c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f t h e w o r s e n i n g , 
we l o o k t o c l a i m a n t ' s employment s t a t u s i m m e d i a t e l y b e f o r e t h e w o r s e n i n g . 
C l a i m a n t ' s low back c o n d i t i o n worsened i n A p r i l , 1989. A t t h a t t i m e , h o s p i t a l 
r e c o r d s d e s c r i b e d c l a i m a n t as a " r e t i r e d " i r o n w o r k e r . There i s no e v i d e n c e t h a t 
c l a i m a n t e i t h e r worked o r l o o k e d f o r work i m m e d i a t e l y p r i o r t o t h e w o r s e n i n g . 
Moreover, t h e r e i s no e v i d e n c e t h a t , p r i o r t o t h e w o r s e n i n g , c l a i m a n t was u n a b l e 
t o work due t o t h e compensable i n j u r y . We do no t f i n d , t h e r e f o r e , t h a t r e a s o n 
a b l e e f f o r t s t o seek work would have been f u t i l e . F i n a l l y , t h e r e i s no i n d i c a 
t i o n i n t h e r e c o r d t h a t c l a i m a n t was w i l l i n g t o work a t any t i m e p r i o r t o t h e 
w o r s e n i n g o f h i s c o n d i t i o n . Given t h i s r e c o r d , we ar e n o t persuaded t h a t 
c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f h i s w o r s e n i n g . See Dawkins v. 
P a c i f i c Motor T r u c k i n g , supra. C l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . 

On r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h o u r J a n u a r y 2, 1990, 
o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and a p p e a l s h a l l 
r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Janu a r y 30, 1990 ; C i t e as 42 Van N a t t a 216 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHEILA A. CRESS, Claimant 
WCB Case No. 88-08042 

ORDER ON REVIEW 
Malagon, e t a l , C l a i m a n t A t t o r n e y s 

Acker, Underwood, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howe l l and Speer. 

C l a i m a n t r e q u e s t r e v i e w o f Referee Myers' o r d e r w h i c h d e c l i n e d t o 
award t e m p o r a r y d i s a b i l i t y compensation f o r t h e p e r i o d s June 20, 1986, t h r o u g h 
August 2, 1986, and August 12, 1987, t h r o u g h March 10, 1988. On r e v i e w , t h e 
i s s u e i s c l a i m a n t ' s e n t i t l e m e n t t o t emporary d i s a b i l i t y compensation. We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 



S h e i l a A. Cress. 42 Van N a t t a 216 (1990) 217 

FINDINGS OF FACTS 

Cl a i m a n t began w o r k i n g f o r t h e s e l f - i n s u r e d employer as a l a b o r e r i n 
i t s saw m i l l on June 10, 1986. On June 17, 1986, she compensably i n j u r e d h er 
l e f t w r i s t . She c o n t i n u e d w o r k i n g b u t w i t h d i f f i c u l t y and l i m i t a t i o n s i n t h e 
use o f h e r i n j u r e d w r i s t . Some o f t h e d u t i e s t o w h i c h she was a s s i g n e d i n v o l v e d 
v e r y heavy l i f t i n g and p u l l i n g . A f t e r her s h i f t on June 19, 1986, c l a i m a n t was 
d i s c h a r g e d by t h e employer f o r an u n s a t i s f a c t o r y a t t i t u d e and work p e r f o r m a n c e . 

C l a i m a n t ' s l e f t w r i s t c o n d i t i o n worsened f o l l o w i n g h e r d i s c h a r g e . 
On June 23, 1986, she sought t r e a t m e n t f o r her i n j u r y f r o m Dr. H e r c h e r . He 
r e l e a s e d c l a i m a n t f o r l i g h t work, b u t he d i d n o t c o n s i d e r h er a b l e t o p e r f o r m 
h e r r e g u l a r work. C l a i m a n t was l a t e r r e f e r r e d t o Dr. Jones, an o r t h o p e d i c 
s u r g e o n , and f i r s t seen i n February, 1987. Dr. Jones agreed t h a t c l a i m a n t was 
u n a b l e t o p e r f o r m m i l l work when he f i r s t began t r e a t i n g h e r . 

I n August, 1986, c l a i m a n t began w o r k i n g f o r a n o t h e r employer as a 
b a r t e n d e r . She was un a b l e t o use her i n j u r e d w r i s t t o p u l l heavy t a b l e s a c r o s s 
t h e f l o o r o r t o c a r r y p i t c h e r s o f beer. 

ULTIMATE FINDINGS 

D u r i n g t h e p e r i o d s June 23, 1986, t h r o u g h August 2, 1986, and August 
12, 1987, t h r o u g h March 10, 1988, c l a i m a n t was un a b l e t o p e r f o r m h e r r e g u l a r 
work f o r t h e employer because o f her compensable l e f t w r i s t i n j u r y . 

CONCLUSIONS OF LAW 

Cl a i m a n t a s s e r t s e n t i t l e m e n t t o tem p o r a r y d i s a b i l i t y compensation 
f o r a compensable i n j u r y d u r i n g a p e r i o d p r i o r t o c l o s u r e o f t h e c l a i m f o r t h a t 
i n j u r y . B o t h t h e Referee and t h e p a r t i e s f o c u s t h e i r arguments on t h e reason 
c l a i m a n t l e f t work. The Referee found t h a t c l a i m a n t l e f t work because she was 
f i r e d . He c o n c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
c o m pensation t h e r e a f t e r . 

We agree t h a t i f c l a i m a n t was o f f work t h e r e a f t e r f o r reasons u n r e 
l a t e d t o h e r compensable i n j u r y , t h e n she i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l 
i t y c ompensation. N o f f s i n q e r v. Y o n c a l l a Timber P r o d u c t s , 88 Or App 118 (1 9 8 7 ) ; 
N i x v. SAIF, 80 Or App 656 (19 8 6 ) . I n t h i s r e g a r d , t h e c o u r t i n N o f f s i n q e r 
f o u n d as f a c t t h a t c l a i m a n t had never been d i s a b l e d f r o m work as a r e s u l t o f h i s 
compensable i n j u r y . 

On t h e o t h e r hand, i f c l a i m a n t can e s t a b l i s h t h a t she was subse
q u e n t l y t e m p o r a r i l y d i s a b l e d from p e r f o r m i n g h er r e g u l a r work as a r e s u l t o f her 
compensable i n j u r y , t h e n she i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y . Gray v. SAIF, 
70 Or App 313 ( 1 9 8 4 ) ; M i c h a e l J. Harvey, 41 Van N a t t a 980 ( 1 9 8 9 ) ; c f . Safeway 
S t o r e s v. Owsley, 91 Or App 475 (1988) ( c l a i m a n t d i s a b l e d f r o m " r e g u l a r " work, 
b u t r e t u r n s t o m o d i f i e d work a t a wage e q u a l t o o r e x c e e d i n g h e r a t - i n j u r y 
wage). 

We a r e persuaded by c l a i m a n t ' s t e s t i m o n y , w h i c h was f o u n d c r e d i b l e , 
and by t h e u n c o n t r a d i c t e d o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s t h a t by June 
23, 1986, and d u r i n g t h e r e l e v a n t p e r i o d s t h e r e a f t e r , she was u n a b l e t o p e r f o r m 
h e r r e g u l a r work as a consequence o f her w r i s t i n j u r y . She i s t h e r e f o r e 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compensation f o r t h o s e p e r i o d s . Because she 
had no o t h e r income d u r i n g t h e p e r i o d s i n q u e s t i o n , she i s e n t i t l e d t o tem p o r a r y 
t o t a l d i s a b i l i t y compensation. 
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We f i n d , however, t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t 
t o t e m p o r a r y d i s a b i l i t y compensation f o r t h e p e r i o d June 19, 1986, t h r o u g h June 
22, 1986. 

ORDER 

The Referee's o r d e r d a t e d September 2, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . C l a i m a n t i s e n t i t l e d t o tem p o r a r y t o t a l d i s a b i l i t y compensa
t i o n f o r t h e p e r i o d s June 23, 1986, t h r o u g h August 2, 1986, and August 12, 1987, 
t h r o u g h March 10, 1988. The Referee's o r d e r i s o t h e r w i s e a f f i r m e d . C l a i m a n t ' s 
agreement w i t h h er a t t o r n e y i s approved f o r payment o f 25 p e r c e n t o f t h e 
i n c r e a s e d compensation as a r e a s o n a b l e a t t o r n e y f e e , n o t t o exceed $3,800. A 
c l i e n t - p a i d f e e , p a y a b l e by t h e employer t o i t s a t t o r n e y , i s approved i n an 
amount n o t t o exceed $425. 

J a n u a r y 30, 1990 C i t e as 42 Van N a t t a 218 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA S. GETTE, Claimant, 

and, I n t h e M a t t e r o f Complying S t a t u s o f 
BOSSIO'S INN, Employer 
WCB Case No. 87-14516 

ORDER ON REVIEW (REMANDING) 
B u r t o n B e n n e t t , A t t o r n e y 

Mark B r o n s t e i n ( S a i f ) , Defense A t t o r n e y 
C a r l D a v i s , A s s i s t a n t A t t o r n e y G e n e r al 

Reviewed by Board Members Howell and Speer. 
The n o n c o m p l y i n g employer r e q u e s t s r e v i e w o f Ref e r e e F o s t e r ' s o r d e r 

w h i c h d i s m i s s e d i t s Request f o r H e a r i n g . On r e v i e w , t h e i s s u e i s d i s m i s s a l . We 
remand. 

FINDINGS OF FACT 

The SAIF C o r p o r a t i o n accepted c l a i m a n t ' s c l a i m on J u l y 3 1 , 1986. 
The n o n c o m p l y i n g employer r e q u e s t e d a h e a r i n g on t h e c o m p e n s a b i l i t y o f t h e 
c l a i m . The Re f e r e e f o u n d t h a t a d e n i a l m eeting t h e r e q u i r e m e n t s o f ORS 656.262 
had n o t been i s s u e d by t h e noncomplying employer and, t h u s , d i s m i s s e d t h e 
Request f o r H e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d t h e employer's h e a r i n g r e q u e s t , c i t i n g 
D e r r y b e r r v v. Pokey, 91 Or App 533 (1 9 8 8 ) , and s t a t i n g t h a t t h e c l a i m had been 
a c c e p t e d by SAIF and had n o t been d e n i e d by t h e employer. However, s i n c e t h e 
i s s u a n c e o f t h e R e f e r e e ' s o r d e r , t h a t p o r t i o n o f D e r r y b e r r v t h a t s u g g e s t s i t i s 
a n o n c o m p l y i n g employer's r e s p o n s i b i l i t y t o accept o r deny a c l a i m has been 
disavowed. C l a r k v. L i n n , 98 Or App 393 (19 8 9 ) . I n C l a r k , t h e c o u r t h e l d t h a t 
an a l l e g e d n o n c o m p l y i n g employer which r e q u e s t s a h e a r i n g on c o m p e n s a b i l i t y i s 
e n t i t l e d t o such a d e t e r m i n a t i o n whether o r not t h e employer d e n i e d t h e c l a i m 
p u r s u a n t t o ORS 656.262. A c c o r d i n g l y , t h e Referee's d i s m i s s a l was i n e r r o r . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d August 3 1 , 1988 i s v a c a t e d . T h i s case i s 
remanded t o t h e P r e s i d i n g Referee w i t h i n s t r u c t i o n s t o a s s i g n t h i s case t o a 
Ref e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWARD K. McGUIRE, Claimant 

WCB Case Nos. 87-12554, 87-07348, 87-07480, 87-07481 & 87-10318 
ORDER OF ABATEMENT 

Bloom, Marandas & S l y , C l a i m a n t A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

R o b e r t s , e t a l , Defense A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

L i n d s a y , H a r t , e t a l , Defense A t t o r n e y s 
Acker, Underwood, e t a l , Defense A t t o r n e y s 

The Board has r e c e i v e d t h e i n s u r e r ' s m o t i o n f o r r e c o n s i d e r a t i o n o f our 
Order on Review, i s s u e d January 4, 1990. I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o 
c o n s i d e r t h e m o t i o n , t h e above n o t e d o r d e r i s abated and w i t h d r a w n . The p a r t i e s 
a r e r e q u e s t e d t o f i l e a response t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , 
t h i s m a t t e r s h a l l be t a k e n under advisement. 

I T IS SO ORDERED. 

Jan u a r y 30, 1990 C i t e as 42 Van N a t t a 219 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GRANT W. NAIRN, Claimant 
Own M o t i o n No. 87-0635M 

OWN MOTION ORDER 
A l l e n , e t a l , C l a i m a n t A t t o r n e y s 
D a r y l l E. K l e i n , Defense A t t o r n e y 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s March 3, 1979, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . The Board i n i t i a l l y p o s t p o n e d a c t i o n on 
c l a i m a n t ' s r e q u e s t f o r own m o t i o n r e l i e f p e nding r e s o l u t i o n o f h i s r e q u e s t f o r 
h e a r i n g on t h e i n s u r e r ' s d e n i a l o f h i s c u r r e n t low back c o n d i t i o n (WCB Case No. 
87-12276). By O p i n i o n and Order d a t e d February 10, 1988, t h e R e f e r e e i n WCB 
Case 87-12276 u p h e l d t h e i n s u r e r ' s d e n i a l . By Order on Review d a t e d March 13, 
1989, t h e Board r e v e r s e d t h e Referee's o r d e r and s e t a s i d e t h e i n s u r e r ' s d e n i a l . 
The Board's o r d e r was appealed t o t h e Court o f Appeals and a f f i r m e d w i t h o u t 
o p i n i o n September 27, 1989. A l t h o u g h t h e i n s u r e r s u b s e q u e n t l y a u t h o r i z e d 
c l a i m a n t ' s low back s u r g e r y , i t c o n t i n u e s t o oppose r e o p e n i n g o f h i s c l a i m f o r 
t e m p o r a r y d i s a b i l i t y b e n e f i t s on t h e ground t h a t c l a i m a n t has w i t h d r a w n f r o m t h e 
work f o r c e . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . A l t h o u g h we are persuaded t h a t c l a i m a n t ' s compensable i n j u r y 
has worsened r e q u i r i n g s u r g e r y , we d e c l i n e t o reopen h i s c l a i m f o r t e m p o r a r y 
d i s a b i l i t y b e n e f i t s because c l a i m a n t was n o t i n t h e work f o r c e a t t h e t i m e o f 
h i s w o r s e n i n g . 

F o l l o w i n g h i s i n d u s t r i a l i n j u r y i n March, 1979, c l a i m a n t was 
di a g n o s e d w i t h a low back s t r a i n and t a k e n o f f work f o r a c o u p l e o f weeks. He 
was t r e a t e d c o n s e r v a t i v e l y and r e t u r n e d t o r e g u l a r work u n t i l t h e employer's 
b u s i n e s s c l o s e d i n December, 1979. C l a i m a n t has n e i t h e r worked n o r l o o k e d f o r 
work s i n c e 1979. C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on J u l y 19, 
1979, w i t h no permanent d i s a b i l i t y award. I n 1984 c l a i m a n t sought t r e a t m e n t f o r 
c o n t i n u i n g low back p a i n w i t h some r a d i a t i n g symptoms i n t h e r i g h t l e g . He was 
di a g n o s e d w i t h c h r o n i c l u m b o s a c r a l p a i n secondary t o d i s c d i s e a s e . C l a i m a n t d i d 
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n o t seek t r e a t m e n t a g a i n u n t i l A p r i l , 1987, when he was di a g n o s e d w i t h a 
h e r n i a t e d d i s c a t L4-5. There i s no eviden c e o f when t h e d i s c h e r n i a t i o n 
o c c u r r e d . 

I t i s u n d i s p u t e d t h a t c l a i m a n t has been d i s a b l e d f r o m work due t o 
t h e d i s c h e r n i a t i o n s i n c e A p r i l , 1987, and t h a t subsequent e f f o r t s t o seek work 
w o u l d have been f u t i l e . The q u e s t i o n remains, however, whether r e a s o n a b l e 
e f f o r t s t o f i n d work were f u t i l e d u r i n g t h e seven-year p e r i o d p r e c e d i n g t h e 
d i s c o v e r y o f t h e h e r n i a t i o n i n 1987. Because t h e r e i s no e v i d e n c e e s t a b l i s h i n g 
when t h e d i s c h e r n i a t i o n o c c u r r e d , t h e r e i s no b a s i s f o r f i n d i n g t h a t c l a i m a n t 
was d i s a b l e d due t o t h e h e r n i a t i o n p r i o r t o 1987. Indeed, t h e r e i s no 
p e r s u a s i v e m e d i c a l e v i d e n c e t h a t c l a i m a n t was d i s a b l e d f r o m work a n y t i m e between 
1979 and 1987. A l t h o u g h c l a i m a n t t e s t i f i e d a t h e a r i n g i n WCB Case No. 87-12276 
t o t h e p e r s i s t e n c e o f low back and r i g h t l e g symptoms d u r i n g t h o s e y e a r s , t h a t 
t e s t i m o n y a l o n e does n o t persuade us t h a t he was t o t a l l y d i s a b l e d f r o m work f o r 
w h i c h he was q u a l i f e d . Hence, we do n o t f i n d t h a t r e a s o n a b l e e f f o r t s by 
c l a i m a n t t o o b t a i n work would have been f u t i l e due t o t h e compensable i n j u r y . 
We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t had w i t h d r a w n f r o m t h e work f o r c e when h i s 
low back c o n d i t i o n worsened r e q u i r i n g s u r g e r y . See Dawkins v. P a c i f i c Motor 
T r u c k i n g , 308 Or 254, 258 (1 9 8 9 ) . Because c l a i m a n t was n o t i n t h e work f o r c e a t 
t h e t i m e o f h i s w o r s e n i n g , he i s n o t e n t i t l e d t o te m p o r a r y d i s a b i l i t y b e n e f i t s . 
See C u t r i q h t v. Weyerhaeuser, 299 Or 290 (19 8 5 ) . A c c o r d i n g l y , c l a i m a n t ' s 
r e q u e s t f o r own m o t i o n r e l i e f i s d e n i e d . 

I T I S SO ORDERED. 

January 30, 1990 C i t e as 42 Van N a t t a 220 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RAY E. SCHLICHTING, Claimant 

WCB Case Nos. 87-14245 & 87-14246 
ORDER ON REVIEW 

Borneman & R o s s i , Claimant A t t o r n e y s 
Joe McNaught ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Thye's o r d e r w h i c h s e t a s i d e i t s d e n i a l i n s o f a r as i t d e n i e d c o m p e n s a b i l i t y o f 
t h e i n c r e a s e d symptoms o f c l a i m a n t ' s u n d e r l y i n g b i l a t e r a l a r t h r i t i c w r i s t c o n d i 
t i o n . The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e "Con c l u s i o n s " o f t h e Referee i n s o f a r as he up
h e l d SAIF's d e n i a l o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s u n d e r l y i n g b i l a t e r a l 
a r t h r i t i c w r i s t c o n d i t i o n . However, we do not agree w i t h h i s h o l d i n g t h a t SAIF 
i s r e s p o n s i b l e f o r i n c r e a s e d symptoms o f t h e a r t h r i t i c c o n d i t i o n . 

I n r e a c h i n g h i s d e c i s i o n as t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n 
c r e a s e d w r i s t symptoms, t h e Referee r e l i e d on a p r e v i o u s Board case w h i c h h e l d 
t h a t when a compensable i n j u r y makes a p r e e x i s t i n g , u n d e r l y i n g d i s e a s e t e m p o r a r 
i l y s y m p t o m a t i c w i t h o u t c a u s i n g o r wor s e n i n g t h a t d i s e a s e , t h e c a r r i e r i s 
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r e s p o n s i b l e f o r payment o f b e n e f i t s r e s u l t i n g f r o m t h e t e m p o r a r y symptomatic 
i n c r e a s e , even t h o u g h t h e r e i s no l i a b i l i t y f o r t h e u n d e r l y i n g c o n d i t i o n p e r se. 
Donald L. C a l l , 39 Van N a t t a 672 (19 8 7 ) . The Referee was i n e r r o r i n r e l y i n g on 
t h a t case because i t a p p l i e s t o compensable i n j u r i e s , whereas t h i s case i n v o l v e s 
t h e a s s e r t e d c o n t r i b u t i o n o f c l a i m a n t ' s work a c t i v i t i e s and exposures t o t h e 
u n d e r l y i n g a r t h r i t i s c o n d i t i o n , i . e . , an o c c u p a t i o n a l d i s e a s e t h e o r y . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c o n d i t i o n on an o c c u p a t i o n a l 
d i s e a s e t h e o r y , c l a i m a n t has t h e burden o f p r o v i n g t h a t h i s work a c t i v i t i e s and 
expo s u r e s were t'he m a j or ' c o n t r i b u t i n g cause o f . e i t h e r t h e o n s e t o r a w o r s e n i n g 
o f h i s a r t h r i t i s c o n d i t i o n . See former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H v s t e r 
Co., 295 Or 298, 310 ( 1 9 8 3 ) ; B l a k e l v v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . "Major 
c o n t r i b u t i n g cause" means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s 
o r e x p o s u r e s w h i c h c o n t r i b u t e s more t o t h e o n s e t o r w o r s e n i n g t h a n a l l o t h e r 
a c t i v i t i e s o r exposures combined. See McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; 
D e t h l e f s v. H v s t e r Co., 295 Or a t 309-10; C l a r k v. Erdman Meat P a c k i n g , 88 Or 
App 1, 5 ( 1 9 8 7 ) . "Worsening" i n t h e o c c u p a t i o n a l d i s e a s e c o n t e x t means p a t h o 
l o g i c a l e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n . See Wheeler v. Bo i s e Cascade 
Corp., 298 Or 452, 457 ( 1 9 8 5 ) ; W e l l e r v. Union C a r b i d e Corp., 288 Or 27, 31-35 
(1979) . 

Here, c l a i m a n t has n o t shown a p a t h o l o g i c a l w o r s e n i n g o f h i s 
a r t h r i t i c c o n d i t i o n as a r e s u l t o f h i s work a c t i v i t i e s . Dr. Forman, a rheuma-
t o l o g i s t t o whom c l a i m a n t was r e f e r r e d by h i s t r e a t i n g s urgeon, s t a t e d o n l y t h a t 
c l a i m a n t ' s work a c t i v i t y caused t h e u n d e r l y i n g a r t h r i t i s t o become more 
sy m p t o m a t i c . Consequently, c l a i m a n t has f a i l e d t o e s t a b l i s h c o m p e n s a b i l i t y o f 
e i t h e r h i s u n d e r l y i n g a r t h r i t i c c o n d i t i o n o r i t s symptoms. 

ORDER 

The Referee's o r d e r d a t e d A p r i l 2 1 , 1988, i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t h e l d SAIF r e s p o n s i b l e f o r t h e 
symptomatic e x a c e r b a t i o n o f t h e a r t h r i t i c c o n d i t i o n and awarded an assessed 
a t t o r n e y f e e i s r e v e r s e d . SAIF's d e n i a l i s r e i n s t a t e d and u p h e l d i n i t s 
e n t i r e t y . The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

J a n u a r y 30, 1990 C i t e as 42 Van N a t t a 221 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOY SHELBY, Claimant 
WCB Case No. 88-03892 

ORDER ON REVIEW 
Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 

D a v i d B. Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howe l l and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e M u l d e r ' s o r d e r 

w h i c h : ( 1 ) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r l o s s 
o f use o r f u n c t i o n o f t h e l e f t f o o t from 5 p e r c e n t (6.75 d e g r e e s ) as awarded by 
D e t e r m i n a t i o n Order t o 15 p e r c e n t (20.25 d e g r e e s ) ; and (2) awarded 10 p e r c e n t 
(32 d e grees) unscheduled permanent d i s a b i l i t y f o r c i r c u l a t o r y p r o b l e m s , whereas 
a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . The i s s u e s on r e v i e w 
a r e e x t e n t o f sch e d u l e d and unscheduled d i s a b i l i t y . We m o d i f y t h e award o f 
sc h e d u l e d d i s a b i l i t y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " t h r o u g h t h e l a s t f u l l 
p a r a g r a p h on page two o f t h e O p i n i o n and Order. 
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CONCLUSIONS OF LAW AND OPINION 

Unscheduled Permanent D i s a b i l i t y 

C l a i m a n t argues t h a t t h e unscheduled permanent d i s a b i l i t y award f o r 
her v a s c u l a r p r o b l e m s h o u l d be i n c r e a s e d . SAIF argues t h a t c l a i m a n t i s n o t 
e n t i t l e d t o an unscheduled d i s a b i l i t y award f o r her v a s c u l a r p r o b l e m because t h e 
pro b l e m i s l i m i t e d t o her l e g . See Shaw v. P o r t l a n d Laundry/Dry C l e a n i n g , 47 Or 
App 1041, 1045 ( 1 9 8 0 ) . However, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. De'ak, has 
o p i n e d t h a t t h e Coumadin m e d i c a t i o n c l a i m a n t must t a k e f o r h er c i r c u l a t o r y p r o b 
lem p u t s c l a i m a n t a t r i s k f o r i n c r e a s e d b l e e d i n g and b r u i s i n g o v e r h e r e n t i r e 
body, n o t j u s t h e r l e g . T h e r e f o r e , t o t h e e x t e n t c l a i m a n t ' s use o f Coumadin r e 
s u l t s i n permanent i m p a i r m e n t , she i s e n t i t l e d t o an award o f u n s c h e d u l e d perma
ne n t d i s a b i l i t y . Shaw, supra. 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . ORS 65 6 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r her p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l 
r e c o r d , t h e t e s t i m o n y a t h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s s e t f o r t h i n fo r m e r OAR 436-30-380, e t seg. We a p p l y t h e s e r u l e s as 
g u i d e l i n e s , n o t as r e s t r i c t i v e m echanical f o r m u l a s . See H a r w e l l v. A r g o n a u t 
I n s u r a n c e , 296 Or 505, 510 (1 9 8 4 ) . 

C l a i m a n t has r e t u r n e d t o work w i t h her o r i g i n a l e mployer, b u t has 
n o t been d o i n g home v i s i t a t i o n s because o f t h e p o s s i b i l i t y o f e n c o u n t e r i n g 
hazardous c o n d i t i o n s a t homes she v i s i t s . C o n s i d e r i n g t h e f a c t t h a t she has 
r e t a i n e d h e r j o b , w i t h some m o d i f i c a t i o n s , and o t h e r s o c i a l and v o c a t i o n a l 
f a c t o r s , we c o n c l u d e t h a t 10 p e r c e n t (32 degrees) permanent d i s a b i l i t y , as 
awarded by t h e R e f e r e e , a p p r o p r i a t e l y compensates c l a i m a n t f o r h e r permanent 
l o s s o f e a r n i n g c a p a c i t y . 

Scheduled Permanent D i s a b i l i t y 

E x t e n t o f schedul e d permanent p a r t i a l d i s a b i l i t y is\measured\by t h e 
permanent l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e i n d u s t r i a l 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . I n d e t e r m i n i n g l o s s o f use o r f u n c t i o n , we c o n s i d e r 
t h e m e d i c a l and l a y e v i d e n c e i n l i g h t o f t h e r u l e s as s e t f o r t h i n OAR Chapter 
436, D i v i s i o n 30. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e 
m e c h a n i c a l f o r m u l a s . See SAIF v. Baer, 61 Or App 335, 337-38, r e v den 294 Or 
749 ( 1 9 8 3 ) ; I s a b e l A p a r i c i o , 38 Van N a t t a 421, 421-22 ( 1 9 8 6 ) . Loss o f use o r 
f u n c t i o n does n o t n e c e s s a r i l y c o r r e l a t e w i t h m e c h a n i c a l i m p a i r m e n t , a l t h o u g h 
m e c h a n i c a l i m p a i r m e n t i s u s u a l l y an i m p o r t a n t c o n s i d e r a t i o n . See Boyce v. 
Sambo's R e s t a u r a n t , 44 Or App 305, 308 (19 8 0 ) . 

Here, we a r e persuaded t h a t c l a i m a n t has shown t h a t she has s u f f e r e d 
permanent i m p a i r m e n t o f her l e f t f o o t as a r e s u l t o f her compensable i n j u r y . 
She i s u n a b l e t o w a l k two b l o c k s w i t h o u t d i s c o m f o r t . She must e l e v a t e h e r l e g 
as much as p o s s i b l e , and she has moderate d i s a b l i n g p a i n . 

F o l l o w i n g o ur de novo r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e we con
c l u d e t h a t an award o f 30 p e r c e n t (40.50 degrees) a d e q u a t e l y and a p p r o p r i a t e l y 
compensates c l a i m a n t f o r t h e permanent l o s s o f use o r f u n c t i o n o f h e r l e f t f o o t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 20, 1988 i s a f f i r m e d i n p a r t and mod
i f i e d i n p a r t . That p o r t i o n awarding unscheduled permanent d i s a b i l i t y o f 10 
p e r c e n t (32 degrees) i s a f f i r m e d . Claimant i s awarded an a d d i t i o n a l 15 p e r c e n t 
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(20.25 degrees) s c h e d u l e d permanent d i s a b i l i t y , f o r a t o t a l o f 30 p e r c e n t (40.50 
d e g r e e s ) . C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an approved f e e e q u a l t o 25 p e r 
c e n t o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , however, t h e t o t a l 
a t t o r n e y f e e approved by t h e Referee's o r d e r and t h i s o r d e r s h a l l n o t exceed 
$3,000 p a y a b l e f r o m t h i s compensation. 

J a n u a r y 30, 1990 C i t e as 42 Van N a t t a 223 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOANNE TORREZ, Claimant 

WCB Case Nos. 87-02095 & 88-02062 
ORDER ON REVIEW 

M i l l e r , e t a l , Defense A t t o r n e y s 
Cummins, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howe l l and Speer. 
C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee H e t t l e ' s o r d e r t h a t up

h e l d t h e s e l f - i n s u r e d employer's d e n i a l s o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s . 
On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e -

The employer's January 12, 1987, d e n i a l r e a d s : 
m e n t a t i o n . 

" I n a r e c e n t r e v i e w o f t h e m e d i c a l i n f o r m a t i o n i n y o u r 
f i l e , we f i n d t h a t y o u r need f o r ong o i n g c h i r o p r a c t i c 
c a r e i s no l o n g e r r e a s o n a b l e o r necessary. T h e r e f o r e , 
[ t h e e m p l o y e r ] , must r e s p e c t f u l l y deny f u r t h e r c h i r o 
p r a c t i c c a r e . " (Emphasis s u p p l i e d ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , i n u p h o l d i n g t h e employer's d e n i a l s o f c h i r o p r a c t i c 
t r e a t m e n t , f o u n d c l a i m a n t ' s c o n d i t i o n as o f January 12, 1987 was no l o n g e r r e 
l a t e d t o h e r 1985 compensable i n j u r i e s . W h i l e we agree w i t h t h e R e f e r e e ' s 
r e a s o n i n g and c o n c l u s i o n s , we must s t i l l r e v e r s e h i s d e c i s i o n w i t h r e g a r d t o t h e 
Ja n u a r y 12, 1987 d e n i a l . 

The January 12, 1987 d e n i a l i s a d e n i a l o f f u r t h e r c h i r o p r a c t i c 
c a r e . As such, i t i s a p r o s p e c t i v e d e n i a l o f f u t u r e e n t i t l e m e n t t o b e n e f i t s and 
i s t h e r e f o r e i n v a l i d . See E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 
(1989) . 

The r e c o r d r e f l e c t s t h a t t h e employer stopped making payments on 
c l a i m a n t ' s c h i r o p r a c t i c b i l l s f o l l o w i n g t h e January 12, 1987 d e n i a l . These 
b i l l s r e m a i n e d u n p a i d on October 6, 1987 t h e d a t e o f t h e employer's second 
d e n i a l , w h i c h d e n i e d c l a i m a n t ' s c u r r e n t c o n d i t i o n and m e d i c a l t r e a t m e n t . We up
h o l d t h e Oc t o b e r 6, 1987 d e n i a l and adopt t h e Referee's f i n d i n g s and c o n c l u s i o n s 
as a p p l i e d t o t h i s d e n i a l . 

ORDER 

The Referee's o r d e r , d a t e d May 16, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The s e l f - i n s u r e d employer's January 12, 1987 d e n i a l i s s e t 
a s i d e . A l l r e m a i n i n g p o r t i o n s o f t h e Referee's o r d e r a r e a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , p a y a b l e by A d j u s t c o t o i t s c o u n s e l , n o t t o exceed 
$957. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARYANNE CHAMPAGNE, Claimant 

WCB Case No. 88-06773 
ORDER ON REVIEW 

R o l l , e t a l , C l aimant A t t o r n e y s 
S a i f L e g a l , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r a f f i r m i n g a D e t e r m i n a t i o n 
Order t h a t awarded 25 p e r c e n t (80 degrees) unscheduled permanent d i s a b i l i t y f o r 
t h e low back and 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r t h e 
r i g h t l e g . The i s s u e on r e v i e w i s e x t e n t o f permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact and makes t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s . 

C l a i m a n t i s a b l e t o p e r f o r m l i g h t work. She can no l o n g e r work as a con
v e n i e n c e s t o r e c l e r k , h er j o b a t i n j u r y , o r any o t h e r r e t a i l p o s i t i o n i n v o l v i n g 
s u b s t a n t i a l b e n d i n g . She would be a b l e t o p e r f o r m assembly work such as t h e 
p o s i t i o n she h e l d f o r t e n y e a r s . 

C l a i m a n t has d e c l i n e d v o c a t i o n a l s e r v i c e s . 

C l a i m a n t ' s d e c i s i o n n o t t o undergo s u r g e r y was based on Dr. Parsons' 
a d v i c e t h a t she had a 75 p e r c e n t chance o f improvement, a 20 p e r c e n t chance t h a t 
her c o n d i t i o n w o uld n e i t h e r be improved nor worsened, and a 5 p e r c e n t chance 
t h a t h e r c o n d i t i o n w o uld worsen w i t h s u r g e r y . I t was a l s o based on h e r und e r 
s t a n d i n g t h a t a l o t o f back s u r g e r i e s do n o t work. Her d e c i s i o n n o t t o undergo 
s u r g e r y was r e a s o n a b l e . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has l o s t 5 p e r c e n t o f t h e use o r f u n c t i o n o f h e r r i g h t l e g and 25 
p e r c e n t o f her e a r n i n g c a p a c i t y as a r e s u l t o f t h e compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e f i r s t and f i n a l paragraphs o f t h e Referee's O p i n i o n . U n l i k e 
t h e R e f e r e e , however, we do n o t f i n d t h a t c l a i m a n t ' s d e c i s i o n n o t t o undergo 
s u r g e r y f o r h er h e r n i a t e d d i s c c o n d i t i o n was unr e a s o n a b l e . As t h e R e f e r e e 
acknowledged, a l t h o u g h t h e q u e s t i o n i s whether a r e a s o n a b l y p r u d e n t p e r s o n w o u l d 
undergo recommended t r e a t m e n t g i v e n a l l t h e r e l e v a n t f a c t o r s i n c l u d i n g t h e r i s k s 
o f t h e t r e a t m e n t and t h e l i k e l i h o o d o f improvement i n t h e c l a i m a n t ' s c o n d i t i o n , 
c ompensation may n o t be reduced f o r f a i l u r e t o t a k e advantage o f recommended 
t h e r a p y u n l e s s t h e i n s u r e r e s t a b l i s h e s t h a t t h e w o r k e r ' s c h o i c e was u n r e a s o n a b l e 
f r o m t h e w o r k e r ' s p e r s p e c t i v e . 

I n t h i s case, c l a i m a n t c o n s u l t e d Dr. Parsons, a neur o s u r g e o n , who recom
mended s u r g e r y f o r t h e h e r n i a t e d d i s c a t L5-S1. A l t h o u g h he a d v i s e d c l a i m a n t 
t h a t t h e s u r g e r y had a 75 p e r c e n t chance o f success, he a l s o a d v i s e d h e r t h a t i t 
m i g h t be u n s u c c e s s f u l o r even cause a worsening o f her c o n d i t i o n . When she de
c l i n e d s u r g e r y he d i d n o t p r e s s h e r . We b e l i e v e , l i k e t h e c o u r t i n Clemons v. 
Roseburq Lumber Co., 34 Or App 134 (1 9 7 8 ) , t h a t t h i s w o rker i s e n t i t l e d t o 
choose n o t t o u n d e r t a k e t h e r i s k s o f s u r g e r y . T h i s i s e s p e c i a l l y so where, as 
he r e , t h e r e i s a r i s k t h a t t h e s u r g e r y w i l l a c t u a l l y worsen t h e c o n d i t i o n and an 
even more s i g n i f i c a n t r i s k t h a t i t w i l l have no b e n e f i c i a l r e s u l t . 
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We have n o t assumed t h a t c l a i m a n t would have been l e s s d i s a b l e d had she 
undergone s u r g e r y . Moreover, inasmuch as we have fou n d t h a t c l a i m a n t ' s conduct 
was n o t u n r e a s o n a b l e , we have n o t reduced her award due t o h e r r e f u s a l o f t r e a t 
ment . 

N e v e r t h e l e s s , we conclu d e t h a t g i v e n c l a i m a n t ' s r e s i d u a l a b i l i t i e s , her 
y o u t h and h e r p r i o r work e x p e r i e n c e , as w e l l as t h e o t h e r f a c t o r s n o t e d by t h e 
R e f e r e e , t h e award g r a n t e d by D e t e r m i n a t i o n Order was s u f f i c i e n t . 

ORDER 

The Referee's o r d e r , d a t e d J u l y 27, 1988, i s a f f i r m e d . 

J a n u a r y 3 1 . 1990 C i t e as 42 Van N a t t a 225 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLE J . DAMM, Claimant 
WCB Case No. 88-05479 

ORDER ON REVIEW 
V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 
Nelson, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 
The i n s u r e r r e q u e s t s r e v i e w o f Referee Shebley's o r d e r t h a t s e t 

a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a low back c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s o f f a c t as s e t f o r t h i n t h e 
" F i n d i n g s " s e c t i o n o f t h e o r d e r . 

ULTIMATE FINDING OF FACT 

C l a i m a n t ' s work a c t i v i t i e s and exposures u n t i l F e b r u a r y 1988 were a 
m a t e r i a l c o n t r i b u t i n g cause o f a wor s e n i n g o f her u n d e r l y i n g c o n d i t i o n . 
C l a i m a n t ' s worsened c o n d i t i o n r e q u i r e d m e d i c a l t r e a t m e n t and r e s u l t e d i n p h y s i 
c a l d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee found t h a t c l a i m a n t ' s c l a i m was one f o r an o c c u p a t i o n a l 
d i s e a s e . He c o n c l u d e d t h a t c l a i m a n t had shown t h a t h er work a c t i v i t i e s were t h e 
maj o r c o n t r i b u t i n g cause o f her c o n d i t i o n o r , i f t h e c o n d i t i o n p r e e x i s t e d h er 
employment, t h a t i t was t h e major c o n t r i b u t i n g cause o f an a g g r a v a t i o n o r 
w o r s e n i n g o f her c o n d i t i o n . We agree t h a t c l a i m a n t ' s c o n d i t i o n i s compensable, 
b u t we base o u r c o n c l u s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

C l a i m a n t e x p e r i e n c e d symptoms o f numbness and sought t r e a t m e n t i n 
F e b r u a r y 1988. A new o c c u p a t i o n a l d i s e a s e law became e f f e c t i v e J a n u a r y 1, 1988 
and ORS 656.202(2) p r o v i d e s t h a t : 

"Except as o t h e r w i s e p r o v i d e d by law, payment o f 
b e n e f i t s f o r i n j u r i e s o r deaths under ORS 656.001 t o 
656.794 s h a l l be c o n t i n u e d as a u t h o r i z e d , and i n t h e 
amounts p r o v i d e d f o r , by t h e law i n f o r c e a t t h e 
t i m e t h e i n j u r y g i v i n g r i s e t o t h e r i g h t t o compen
s a t i o n o c c u r r e d . " 
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The c o u r t has h e l d t h a t an " i n j u r y " r e s u l t i n g f r o m an o c c u p a t i o n a l 
d i s e a s e o c c u r s on t h e d a t e o f l a s t exposure. Johnson v. SAIF, 78 Or App 143, 
148, r e v den 301 Or 240 ( 1 9 8 6 ) . I n t h e p r e s e n t case, t h e i n j u r i o u s e xposures 
a l l e g e d by c l a i m a n t were t h e impacts s u s t a i n e d each t i m e her bus h i t a h o l e o r 
r o u g h s p o t i n t h e r o a d . C l a i m a n t was exposed t o t h e work a c t i v i t y u n t i l she 
sought t r e a t m e n t and was t a k e n o f f work by her d o c t o r i n F e b r u a r y 1988. The new. 
o c c u p a t i o n a l d i s e a s e law t h e r e f o r e a p p l i e s t o c l a i m a n t ' s case. 

To be compensable under t h e new law, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
must f a l l w i t h i n one o f t h e s u b s e c t i o n s o f ORS 656.802(1) w h i c h d e f i n e s occupa
t i o n a l d i s e a s e as: 

" ( a ) any d i s e a s e o r i n f e c t i o n a r i s i n g o u t o f and i n 
t h e c o u r s e o f employment caused by i n g e s t i o n o f , 
a b s o r p t i o n o f , i n h a l a t i o n o f o r c o n t a c t w i t h d u s t , 
fumes, v a p o r s , gasses, r a d i a t i o n o r o t h e r c o n d i t i o n s 
o r s u b s t a n c e s t o which an employe i s n o t o r d i n a r i l y 
s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f 
r e g u l a r a c t u a l employment t h e r e i n , and w h i c h r e 
q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n d i s a b i l i t y o r 
d e a t h . 

" ( b ) Any m e n t a l d i s o r d e r a r i s i n g o u t o f and i n t h e 
c o u r s e o f employment and which r e q u i r e s m e d i c a l s e r 
v i c e s o r r e s u l t s i n p h y s i c a l o r m e n t a l d i s a b i l i t y o r 
d e a t h . 

" ( c ) Any s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s 
a r i s i n g o u t o f and i n t h e course o f employment w h i c h 
r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l 
d i s a b i l i t y o r d e a t h . " 

The i n s u r e r argues t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e f a l l s w i t h i n 
t h e d e f i n i t i o n o f ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . However, i n a r e c e n t case, we h e l d t h a t an 
o c c u p a t i o n a l d i s e a s e c l a i m f o r a d e g e n e r a t i v e bone spur and low back c o n d i t i o n 
f e l l w i t h i n ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

I n Aschbacher, t h e c l a i m a n t ' s work a c t i v i t i e s i n c l u d e d h o u r s o f 
s t a n d i n g on h e r f e e t and w a l k i n g , which her d o c t o r r e l a t e d t o her i n c r e a s e d 
symptoms. I n t h e p r e s e n t case, c l a i m a n t was s u b j e c t e d t o 19 y e a r s o f exposure 
t o a s e r i e s o f i m p a c t s as a r e s u l t o f d r i v i n g a s c h o o l bus. Those i m p a c t s con
s t i t u t e d a " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s . " C l a i m a n t ' s case s h o u l d 
t h e r e f o r e be a n a l y z e d under s u b s e c t i o n (c) o f ORS 6 5 6 . 8 0 2 ( 1 ) . 

I n D e t h l e f s v. H v s t e r Co., 295 Or 298 ( 1 9 8 3 ) , t h e C o u r t h e l d , r e l y 
i n g upon s t a t u t o r y language c o n t a i n e d i n f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , t h a t i n o r d e r 
t o e s t a b l i s h c o m p e n s a b i l i t y , a c l a i m a n t must p r o v e t h a t her work e x p o s u r e i s t h e 
major cause o f a d i s e a s e . I n Aschbacher, we n o t e d t h a t t h e s t a t u t o r y language 
r e l i e d upon by t h e C o u r t i n D e t h l e f s , s upra, had n o t been r e t a i n e d i n c u r r e n t 
ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) o r ( c ) . We t h e r e f o r e c o n c l u d e d t h a t a c l a i m a n t whose occupa
t i o n a l d i s e a s e f a l l s w i t h i n s u b s e c t i o n s (b) o r ( c ) i s no l o n g e r r e q u i r e d t o 
p r o v e by a preponderance o f t h e evidence t h a t her work exposure was t h e m a j o r 
cause o f a d i s e a s e b e f o r e t h e d i s e a s e w i l l be found compensable. I n s t e a d , a 
c l a i m a n t i n such cases need o n l y prove t h a t her work exposure was a m a t e r i a l 
cause o f h e r c o n d i t i o n . 

U s i n g t h e r a t i o n a l e a p p l i e d i n Aschbacher, we f i n d t h a t c l a i m a n t i n 
t h i s case has p r o v e n t h a t her work exposure was a m a t e r i a l c o n t r i b u t i n g cause o f 
a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . That w o r s e n i n g r e q u i r e d m e d i c a l t r e a t 
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ment and r e s u l t e d i n p h y s i c a l d i s a b i l i t y . C l a i m a n t has t h e r e f o r e e s t a b l i s h e d a 
compensable c l a i m f o r h er low back c o n d i t i o n . 

C l a i m a n t d i d n o t submit a b r i e f on Board r e v i e w . Moreover, t h e 
r e c o r d does n o t d i s c l o s e o t h e r evidence o f l e g a l r e p r e s e n t a t i o n by c l a i m a n t ' s 
a t t o r n e y on Board r e v i e w . A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t ' s c o u n s e l i s 
n o t e n t i t l e d t o an award o f an i n s u r e r - p a i d a t t o r n e y f e e on r e v i e w . See S h i r l e y 
M. Brown, 40 Van N a t t a 879 (19 8 8 ) . 

ORDER 

The Referee's o r d e r d a t e d August 5, 1988 i s a f f i r m e d . 

J a n u a r y 3 1 , 1990 C i t e as 42 Van N a t t a 227 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHANNON H. EVANS, Claimant 

WCB Case No. 87-19423 
ORDER ON REVIEW 

Malagon, e t a l , Claimant A t t o r n e y s 
Joseph McNaught ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e P e t e r s o n ' s 
o r d e r w h i c h : (1) awarded 5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y 
f o r a back i n j u r y , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l 
i t y ; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s t h o r a c o 
c e r v i c a l t e n s i o n m y a l g i a ; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s 
f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e t h e e x t e n t o f 
permanent d i s a b i l i t y , t h e p r o p r i e t y o f SAIF's " p a r t i a l d e n i a l " , and p e n a l t i e s 
and a t t o r n e y f e e s . We a f f i r m i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f F a c t , s u b j e c t t o t h e f o l l o w i n g 
e x c e p t i o n and a d d i t i o n s . 

We d i s a g r e e w i t h t h e f i n d i n g t h a t c l a i m a n t ' s back c l a i m was c l o s e d 
by D e t e r m i n a t i o n Order on January 20, 1987. We, i n s t e a d , f i n d t h a t c l a i m a n t ' s 
back i n j u r y c l a i m was i n i t i a l l y c l o s e d by D e t e r m i n a t i o n Order d a t e d November 19, 
1987. T h i s D e t e r m i n a t i o n Order was su b s e q u e n t l y appealed and a f f i r m e d on 
Jan u a r y 20, 1988. 

Cla i m a n t has n o t made a c l a i m f o r a t h o r a c o c e r v i c a l t e n s i o n m y a l g i a 
c o n d i t i o n . 

CONCLUSIONS OF LAW 

We adopt t h e Referee's C o n c l u s i o n s o f Law w i t h r e s p e c t t o t h e i s s u e 
o f c l a i m a n t ' s e n t i t l e m e n t t o permanent d i s a b i l i t y . However, w i t h r e s p e c t t o t h e 
i s s u e o f t h e p a r t i a l d e n i a l , we d i s a g r e e f o r t h e f o l l o w i n g r e a s o n s . 

P a r t i a l D e n i a l 

The R eferee u p h e l d SAIF's " p a r t i a l d e n i a l " o f c l a i m a n t ' s t h o r a c o 
c e r v i c a l t e n s i o n m y a l g i a , c o n c l u d i n g t h a t she f a i l e d t o meet h e r b u r d e n o f p r o v 
i n g t h e c o m p e n s a b i l i t y o f her c o n d i t i o n . A f t e r a de novo r e v i e w o f t h e r e c o r d , 
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we f i n d t h a t t h e i s s u e as p r e s e n t e d by c l a i m a n t i s n o t whether t h e d e n i e d c o n d i 
t i o n was compensable, b u t whether t h e issuance o f t h e d e n i a l was p r o p e r i n t h e 
f i r s t i n s t a n c e . 

C l a i m a n t a s s e r t s t h a t t h e p a r t i a l d e n i a l i s s u e d by SAIF i s n u l l and 
v o i d because no " c l a i m " had been f i l e d , t h u s no c l a i m e x i s t e d upon w h i c h SAIF 
c o u l d i s s u e a d e n i a l . SAIF argues t h a t i t s p a r t i a l d e n i a l i s p r o p e r , i n t h a t "a 
c a r r i e r may, a t any t i m e , deny, i n whole o r i n p a r t , c l a i m s f o r m e d i c a l expenses 
o r d i s a b i l i t y on t h e ground t h a t t h e y a r e u n r e l a t e d t o t h e i n j u r y c l a i m t h e r e t o 
f o r e a c c e p t e d . " Johnson v. S p e c t r a P h y s i c s , 303 Or 49, 58 ( 1 9 8 7 ) . We f i n d t h a t 
t h e i s s u a n c e o f SAIF's p a r t i a l d e n i a l was improper under t h e c i r c u m s t a n c e s o f 
t h i s case. 

C l a i m a n t f i l e d a c l a i m f o r a "back" i n j u r y i n March 1987. That 
c l a i m was a c c e p t e d and c l o s e d by D e t e r m i n a t i o n Order. T h e r e a f t e r , d u r i n g an 
ind e p e n d e n t m e d i c a l e v a l u a t i o n r e s u l t i n g from c l a i m a n t ' s a p p e a l o f t h e D e t e r m i 
n a t i o n O rder, Western M e d i c a l C o n s u l t a n t s diagnosed, f o r t h e f i r s t t i m e , t h o r a c o 
c e r v i c a l t e n s i o n m y a l g i a . C l a i m a n t d i d n o t f i l e a c l a i m f o r t h e t h o r a c o c e r v i 
c a l t e n s i o n m y a l g i a , nor i s t h e r e any evidence t o show t h a t c l a i m a n t f i l e d medi
c a l expense c l a i m s r e s u l t i n g from such c o n d i t i o n . U l t i m a t e l y , SAIF i s s u e d a 
" p a r t i a l d e n i a l " o f t h e c o n d i t i o n on t h e grounds t h a t i t was u n r e l a t e d t o 
c l a i m a n t ' s i n j u r y c l a i m . 

T h i s case i s s u b s t a n t i a l l y s i m i l a r t o t h a t o f A l v i n H. Des p a i n , 40 
Van N a t t a 1823 ( 1 9 8 8 ) . I n Despain, t h e employer i s s u e d a d e n i a l o f c e r t a i n 
upper e x t r e m i t y c o n d i t i o n s on t h e grounds t h a t t h e y were n o t r e l a t e d t o 
c l a i m a n t ' s employment. The d e n i a l was i s s u e d i n response t o an i n d e p e n d e n t 
m e d i c a l r e p o r t w h i c h diagnosed t h e c o n d i t i o n s i n t h e course o f e v a l u a t i n g 
c l a i m a n t ' s compensable b i l a t e r a l f o r e a r m a r t h r i t i s . F u r t h e r , t h e employer d i d 
n o t have n o t i c e o f a c l a i m f o r t h e c o n d i t i o n s w h i c h i t d e n i e d , and t h e r e c o r d i n 
t h a t case d i d n o t de m o n s t r a t e t h a t any t r e a t m e n t was p l a n n e d o r r e q u i r e d f o r any 
o f t h e d e n i e d c o n d i t i o n s . A c c o r d i n g l y , t h e Board a f f i r m e d t h e R e f e r e e , who had 
s e t a s i d e t h e d e n i a l as "premature." 

I n Sidney M. Brooks, 38 Van N a t t a 925, 926 ( 1 9 8 6 ) , we h e l d t h a t 
" p r e c a u t i o n a r y d e n i a l s " a r e a p p r o p r i a t e t o a v o i d t h e appearance o f h a v i n g 
a c c e p t e d an u n r e l a t e d c o n d i t i o n . However, i n Brooks, t h e c l a i m a n t ' s p h y s i c i a n s 
were i n v e s t i g a t i n g an u n r e l a t e d c o n d i t i o n a t t h e same t i m e t h e y were t r e a t i n g an 
a c c e p t e d c o n d i t i o n . Here, t h e r e p o r t which evoked SAIF's d e n i a l was n o t gener
a t e d by any t r e a t m e n t o f an accepted c o n d i t i o n . R a t h e r , t h e d e n i a l i s s u e d i n 
response t o a d i a g n o s i s c o n t a i n e d i n an independent m e d i c a l e v a l u a t i o n . 
Inasmuch as no c l a i m f o r d i s a b i l i t y o r m e d i c a l s e r v i c e s c o n c e r n i n g t h i s 
d i a g n o s i s had been made, we c o n s i d e r t h e d e n i a l o f such a d i a g n o s i s t o be 
"p r e m a t u r e " , and t h u s , i n v a l i d . 

A c c o r d i n g l y , t h e d e n i a l i s s e t a s i d e as pr e m a t u r e . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e f a i l e d t o address c l a i m a n t ' s c o n t e n t i o n t h a t t h e 
" p a r t i a l d e n i a l " was un r e a s o n a b l e . T h e r e f o r e , we d i s c u s s i t now. 

Where t h e i n s u r e r has a l e g i t i m a t e doubt as t o i t s l i a b i l i t y , and 
i s s u e s a d e n i a l based on t h a t d o ubt, i t s d e n i a l i s n o t u n r e a s o n a b l e . Brown v. 
Arg o n a u t I n s u r a n c e Co., 93 Or App 588 (19 8 8 ) . 

We f i n d t h a t under t h e s e c i r c u m s t a n c e s , SAIF had a l e g i t i m a t e d o ubt 
as t o i t s l i a b i l i t y . A c c o r d i n g l y , we do n o t c o n s i d e r t h e d e n i a l t o be u n r e a s o n 
a b l e and do n o t assess p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s . 
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ORDER 

The Referee's o r d e r , d a t e d May 15, 1988, i s a f f i r m e d i n p a r t , and 
r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l i s s e t a s i d e as 
pr e m a t u r e . For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e d e n i a l i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded $1,750, t o be p a i d by SAIF. The re m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

J a n u a r y 3 1 , 1990 C i t e as 42 Van N a t t a 229 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
OARA A. GERVELIS, Claimant 

WCB Case Nos. 86-05758, 86-01021, 86-04797, 86-04798 & 86-01862 
ORDER ON REVIEW 

B o t t i n i , e t a l , C l a i m a n t A t t o r n e y s 
S a i f L e g a l , Defense A t t o r n e y 

R o b e r t s , e t a l , Defense A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r w h i c h u p h e l d s e v e r a l 
d e n i a l s o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s low back c o n d i t i o n : t h e SAIF Corpo
r a t i o n ' s August 13, 1985 d e n i a l ; Fred S. James & Company's O c t o b e r 17, 1985 
d e n i a l ; Aetna's F e b r u a r y 3, 1986 d e n i a l ; Fred S. James & Company's A p r i l 2, 1986 
d e n i a l ; and SAIF's A p r i l 4, 1986 d e n i a l . The i s s u e s on r e v i e w a r e : (1) t i m e l i 
ness o f c l a i m a n t ' s h e a r i n g r e q u e s t s on t h e August 1985 and Octo b e r 1985 d e n i a l s ; 
and (2) c o m p e n s a b i l i t y o f c l a i m a n t ' s low back c o n d i t i o n f o r w h i c h she had 
s u r g e r y i n November 1985. We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t has a p r e e x i s t i n g d e g e n e r a t i v e d i s c c o n d i t i o n a t L5-S1. I n 1974, 
c l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t and i n j u r e d s e v e r a l p a r t s o f 
her body, i n c l u d i n g h er low back. A f t e r a p e r i o d o f t r e a t m e n t she e x p e r i e n c e d 
no f u r t h e r back problems u n t i l 1981. 

I n June 1981, c l a i m a n t saw Dr. B e r l a n d , an i n t e r n i s t , and Dr. Kayser, an 
o r t h o p e d i c surgeon, f o r c o m p l a i n t s o f low back and r i g h t l e g p a i n . She gave a 
h i s t o r y o f t h e o n s e t o f s a i d c o m p l a i n t s w h i l e shopping. She s u b s e q u e n t l y 
r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f o r what was d e s c r i b e d by Dr. Kayser as a 
lumbar d i s c syndrome (Ex. 2 and Ex. 4 1 ) . A t t h e t i m e o f t h i s o c c u r r e n c e o f low 
back and r i g h t l e g p a i n c l a i m a n t was employed as a nurs e a t S t . V i n c e n t ' s 
H o s p i t a l . She was o f f work f o r about t h r e e months because o f h e r symptoms. 

I n t h e f a l l o f 1981 c l a i m a n t began w o r k i n g as a nu r s e i n t h e o n c o l o g y 
ward a t M e r i d i a n Park H o s p i t a l . She has h e l d t h e same j o b s i n c e t h e n . Her work 
r e q u i r e s l i f t i n g , t u r n i n g , and o t h e r w i s e a s s i s t i n g t e r m i n a l l y i l l p a t i e n t s . A t 
t h e t i m e she began her employment a t M e r i d i a n Park H o s p i t a l i n 1981 she was 
h a v i n g no problems w i t h her low back. 

I n t h e s p r i n g o f 1984 c l a i m a n t e x p e r i e n c e d low back and r i g h t l e g p a i n 
a f t e r b e n d i n g and t w i s t i n g a t work. Claimant has n o t f i l e d a c l a i m r e g a r d i n g 
t h i s symptomatic e x a c e r b a t i o n . She r e c e i v e d c o n s e r v a t i v e m e d i c a l t r e a t m e n t from 
Dr. Kayser (Ex. 7 ) . No w o r k e r s ' compensation c l a i m was f i l e d . C l a i m a n t was 
a l s o seen i n c o n s u l t a t i o n by Dr. Tanabe, a neurosurgeon. A CT scan was p e r 
formed and showed a c e n t r a l L5-S1 d i s c h e r n i a t i o n , b u t no n e r v e r o o t i m p i n g e 
ment. No s u r g e r y was recommended (Exs. 9 and 1 3 ) . 
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C l a i m a n t e x p e r i e n c e d no f u r t h e r back problems u n t i l May 1985. She saw Dr. 
Kayser on May 23, 1985 a f t e r r e c e n t l y s t r a i n i n g h er back a t work l i f t i n g a 
p a t i e n t . She was o f f work 2-3 days and r e c e i v e d c o n s e r v a t i v e t r e a t m e n t (Ex. 
1 5 ) . A w o r k e r s ' compensation c l a i m was f i l e d and t h e c l a i m was a c c e p t e d by 
M e r i d i a n Park's i n s u r e r , SAIF ( T r . Page 6 l i n e s 4-5). C l a i m a n t f u l l y r e c o v e r e d 
r e g a r d i n g h e r low back w i t h i n a s h o r t t i m e a f t e r t h e May 1985 i n j u r y (Ex. 24, 
Ex. 25, & T r . Page 53 l i n e s 5-14). 

On J u l y 1 , 1985, M e r i d i a n Park H o s p i t a l became s e l f - i n s u r e d and F r e d S. 
James £ Company became i t s i n s u r a n c e a d j u s t e r . 

On J u l y 18, 1985 c l a i m a n t h u r t her low back a t work a g a i n w h i l e t u r n i n g a 
p a t i e n t . Once a g a i n she saw Dr. Kayser and was t r e a t e d c o n s e r v a t i v e l y f o r a 
b r i e f p e r i o d o f t i m e . She was o f f work f o r about a week. She t h e n r e t u r n e d t o 
her r e g u l a r n u r s i n g d u t i e s . She r e c o v e r e d f r o m t h e J u l y 1985 i n j u r y w i t h o u t 
permanent d i s a b i l i t y o r any need f o r f u r t h e r t r e a t m e n t a f t e r August 1985 (Exs. 
17, 18, 19, 20, 24 & 2 5 ) . 

C l a i m a n t f i l e d a w o r k e r ' s compensation c l a i m r e g a r d i n g t h e J u l y 1985 
i n j u r y (Ex. 1 6 ) . The c l a i m was d e n i e d by SAIF on August 13, 1985 on t h e ground 
t h a t SAIF was no l o n g e r M e r i d i a n Park's i n s u r e r (Ex. 2 1 ) . C l a i m a n t r e c e i v e d and 
r e a d SAIF's d e n i a l i n August 1985 and because her c o n d i t i o n was b e t t e r she 
d e c i d e d a t t h a t t i m e n o t t o appeal t h e d e n i a l ( T r . Page 57 l i n e s 7 - 14). On 
March 13, 1986 c l a i m a n t f i l e d an appeal o f SAIF's August 1985 d e n i a l . 

C l a i m a n t ' s J u l y 18, 1985 i n j u r y c l a i m was d e n i e d by Fred S. James & 
Company on October 17, 1985 (Ex. 2 6 ) . Claimant r e c e i v e d and r e a d t h i s d e n i a l 
and d i d n o t a p p e a l i t w i t h i n 60 days. She d e c i d e d n o t t o a p p e a l t h e d e n i a l f o r 
t h e same r e a s o n she had d e c i d e d n o t t o appeal SAIF's d e n i a l : ; she f e l t a l l r i g h t 
r e g a r d i n g h e r back and was n o t w o r r i e d about i t ( T r . Page 45 l i n e s 6-11, Page 57 
l i n e s 7-14, Page 66 l i n e s 7-25 & Page 67 l i n e s 1-4). On A p r i l 7, 1986 c l a i m a n t 
f i l e d an a p p e a l o f Fred S. James' October 1985 d e n i a l . 

C l a i m a n t r e t u r n e d t o see Dr. Kayser, on November 15, 1985, r e g a r d i n g a 
r e c u r r e n c e o f low back p a i n . She a l s o had lower e x t r e m i t y symptoms a t t h a t 
t i m e . Dr. Kayser p r e s c r i b e d bed r e s t (Ex. 2 7 ) . C l a i m a n t saw Dr. Tanabe on 
November 18, 1985. C l a i m a n t had a myelogram on November 19. The myelogram 
showed a r i g h t L5-S1 d i s c h e r n i a t i o n (Ex. 28, Ex. 29, and Ex. 30 Page 1 ) . 
C l a i m a n t was s c h e d u l e d f o r s u r g e r y . However, b e f o r e t h e s u r g i c a l d a t e a r r i v e d 
c l a i m a n t e x p e r i e n c e d a sudden onset o f e x c r u c i a t i n g p a i n and t h i s prompted an 
emergency h o s p i t a l a d m i s s i o n on November 2 1 , 1985 (Ex. 30, Page 1 ) . Dr. Tanabe 
p e r f o r m e d s u r g e r y on November 23: a r i g h t L5-S1 m i c r o l a m i n e c t o m y and 
d i s c e c t o m y . A v e r y l a r g e f r e e fragment o f h e r n i a t e d d i s c m a t e r i a l was removed 
(Ex. 3 1 ) . 

C l a i m a n t r e t u r n e d t o work i n January 1986 and has remained employed a t 
M e r i d i a n Park H o s p i t a l s i n c e t h e n (Ex. 37 and T r . Page 47 l i n e s 1 3 - 1 6 ) . 

On J a n u a r y 16, 1986 c l a i m a n t f i l e d a w o r k e r s ' compensation c l a i m w i t h S t . 
V i n c e n t ' s H o s p i t a l a l l e g i n g an i n j u r y t o her low back i n June 1980 f r o m l i f t i n g 
p a t i e n t s (Ex. 1 ) . S t . V i n c e n t ' s i n s u r e r , Aetna, d e n i e d t h e c l a i m on F e b r u a r y 3, 
1986 (Ex. 3 8 ) . C l a i m a n t f i l e d a t i m e l y r e q u e s t f o r r e v i e w o f t h a t d e n i a l . 

On J a n u a r y 16, 1986, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m w i t h 
M e r i d i a n Park H o s p i t a l r e g a r d i n g her low back f o r t h e p e r i o d o f 1982-September 
1985 (Ex. 1 0 ) . On A p r i l 2, 1986, Fred S. James & Company d e n i e d t h e c l a i m w i t h 
r e s p e c t t o i t s p e r i o d o f coverage (Ex. 4 5 ) . On A p r i l 4, 1986 SAIF d e n i e d t h e 
c l a i m w i t h r e s p e c t t o i t s p e r i o d o f coverage (Ex. 4 6 ) . C l a i m a n t made t i m e l y 
r e q u e s t f o r h e a r i n g on t h o s e d e n i a l s . 
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Dr. Kayser a u t h o r e d a r e p o r t on March 18, 1986 t h a t i s s u f f i c i e n t t o 
e s t a b l i s h an a g g r a v a t i o n c l a i m based on t h e accepted May 1985 i n j u r y . SAIF has 
nev e r responded t o t h a t c l a i m . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s r e q u e s t s f o r h e a r i n g on SAIF's August 13, 1985 d e n i a l and 
Aetna's October 17, 1985 d e n i a l s were n o t r e c e i v e d w i t h i n 60 days, n o r d i d 
c l a i m a n t show good cause f o r her f a i l u r e t o f i l e t i m e l y r e q u e s t s f o r h e a r i n g . 

C l a i m a n t ' s work a t M e r i d i a n Park H o s p i t a l , e i t h e r b e f o r e o r subsequent t o 
J u l y 1, 1985, was n o t t h e major c o n t r i b u t i n g cause o f her d i s c h e r n i a t i o n and 
r e s u l t a n t s u r g e r y i n November 1985. 

C l a i m a n t s u s t a i n e d no s p e c i f i c work i n j u r y a t S t . V i n c e n t ' s H o s p i t a l i n 
1980 o r 1981. C l a i m a n t ' s work a t St . V i n c e n t ' s was n o t a m a t e r i a l c o n t r i b u t i n g 
cause o f h e r November 1985 d i s c h e r n i a t i o n and r e s u l t a n t s u r g e r y . 

C l a i m a n t ' s May 1985 work i n j u r y was n o t a m a t e r i a l c o n t r i b u t i n g cause o f 
her November 1985 d i s c h e r n i a t i o n and r e s u l t a n t s u r g e r y . 

C l a i m a n t s u f f e r e d no s p e c i f i c t r a u m a t i c work i n j u r y t o h e r low back i n 
November 1985. 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e i n t h e s e cases i s whether c l a i m a n t ' s low back c o n d i t i o n t h a t 
r e q u i r e d s u r g e r y i n 1985 i s compensable on e i t h e r an o c c u p a t i o n a l d i s e a s e b a s i s 
o r w i t h r e s p e c t t o a compensable s p e c i f i c work i n j u r y . . The o c c u p a t i o n a l d i s e a s e 
t h e o r y o f c o m p e n s a b i l i t y w i l l be addressed f i r s t . C l a i m a n t must e s t a b l i s h by a 
preponderance o f t h e ev i d e n c e t h a t her work a t M e r i d i a n Park H o s p i t a l , when com
p a r e d w i t h nonwork a c t i v i t i e s , was t h e major c o n t r i b u t i n g cause o f t h e low back 
c o n d i t i o n t h a t r e q u i r e d s u r g e r y i n November 1985. See Devereaux v. N o r t h 
P a c i f i c I n s u r a n c e Co., 74 Or App 388, 391 (1 9 8 5 ) . Where t h e r e i s e v i d e n c e o f a 
n a t u r a l p r o g r e s s i o n o f an u n d e r l y i n g d i s e a s e , c l a i m a n t must show t h a t h er work, 
compared w i t h nonwork a c t i v i t y , was t h e major c o n t r i b u t i n g cause o f an a c c e l e r a 
t i o n o f t h e n a t u r a l p r o g r e s s i o n p r o c e s s . 

We c o n s i d e r t h i s t o be t h e k i n d o f complex case where t h e r e s o l u t i o n o f 
t h e c o m p e n s a b i l i t y i s s u e r e q u i r e s e x p e r t m e d i c a l o p i n i o n e v i d e n c e . Dr. Kayser 
has n o t addressed t h e o c c u p a t i o n a l d i s e a s e t h e o r y i n h i s r e p o r t s . The o n l y 
p h y s i c i a n s who have done so a r e Dr. Tanabe, a c o n s u l t i n g n e u r o s u r g e o n , and Dr. 
Thompson, an o r t h o p e d i c surgeon who has re v i e w e d t h e p e r t i n e n t r e c o r d s and who 
t e s t i f i e d a t t h e h e a r i n g . 

Dr. Thompson o p i n e d t h a t c l a i m a n t ' s d a i l y work i n t h e o n c o l o g y ward a f t e r 
J u l y 1 , 1985 was n o t t h e major c o n t r i b u t i n g cause o f her d e g e n e r a t i v e d i s c 
d i s e a s e and h e r n i a t e d d i s c i n November 1985 ( T r . Pages 75 & 7 7 6 ) . R a t h e r , he 
b e l i e v e s t h a t t h e h e r n i a t e d d i s c r e q u i r i n g s u r g e r y i n November 1985 was 
a t t r i b u t a b l e t o t h e n a t u r a l p r o g r e s s i o n o f c l a i m a n t ' s l o n g s t a n d i n g d e g e n e r a t i v e 
d i s c d i s e a s e ( T r . Page 83 l i n e s 17-21 and Page 885 l i n e s 1 9 - 2 4 ) . The most t h a t 
Dr. Thompson would say r e g a r d i n g c o m p e n s a b i l i t y on an o c c u p a t i o n a l d i s e a s e b a s i s 
was t h a t t h e work c l a i m a n t was d o i n g f r o m J u l y 1985 t o November 1985 was t h e 
t y p e t h a t " c o u l d " cause o r c o n t r i b u t e t o t h e c o n d i t i o n t h a t r e q u i r e d s u r g e r y 
( T r . Page 7 9 ) . We c o n s t r u e t h i s t o be s i m p l y an e x p r e s s i o n o f a p o s s i b i l i t y , 
and t h i s i s i n s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l i t y . Gormley v. SAIF, 52 Or 
App 1055, 1060 ( 1 9 8 1 ) . We f i n d n o t h i n g i n Dr. Thompson's t e s t i m o n i a l t h a t 
s u p p o r t s , i n term s o f m e d i c a l p r o b a b i l i t y , a f i n d i n g t h a t c l a i m a n t ' s work 
a c c e l e r a t e d t h e n a t u r a l p r o g r e s s i o n o f her d i s c d i s e a s e . 
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Some o f Dr. Tanabe's comments i n h i s F e b r u a r y 18, 1986 r e p o r t seem t o 
address t h e o c c u p a t i o n a l d i s e a s e t h e o r y o f c o m p e n s a b i l i t y (Ex. 4 0 ) . T h e r e i n he 
o p i n e d t h a t c l a i m a n t ' s 1985 i n j u r y ^ - was most p r o b a b l y t h e cause o f c l a i m a n t ' s 
r u p t u r e d d i s c and t h a t s a i d r u p t u r e d d i s c was s i g n i f i c a n t l y a g g r a v a t e d by 
c l a i m a n t ' s " l a t e r work a c t i v i t y " . We do n o t f i n d Dr. Tanabe's o p i n i o n p e r s u a 
s i v e because i t i s n o t w e l l e x p l a i n e d . A l t h o u g h h i s o t h e r r e p o r t s i n t h e r e c o r d 
show t h a t he was aware t h a t c l a i m a n t worked as a n u r s e , none o f h i s r e p o r t s p e r 
suade us t h a t he was aware o f t h e s p e c i f i c n a t u r e o f c l a i m a n t ' s n u r s i n g d u t i e s 
i n l a t e 1985. F u r t h e r , Dr. Tanabe has n o t i n d i c a t e d whether he f e e l s t h a t 
c l a i m a n t ' s d a i l y work a c t i v i t y from 1982 t o November 1985 was t h e m a j o r con
t r i b u t i n g cause o f her c o n d i t i o n o r s i m p l y a m a t e r i a l c o n t r i b u t i n g f a c t o r . 

We c o n c l u d e t h a t t h e m e d i c a l e v i d e n c e i n t h e r e c o r d does n o t s u p p o r t t h e 
c o m p e n s a b i l i t y , on an o c c u p a t i o n a l d i s e a s e b a s i s , o f c l a i m a n t ' s d i s c h e r n i a t i o n 
and consequent s u r g e r y i n November 1985. 

The r e m a i n i n g q u e s t i o n i s whether c l a i m a n t ' s November 1985 d i s c h e r n i a t i o n 
was m a t e r i a l l y a t t r i b u t a b l e t o any s p e c i f i c compensable i n j u r y . We f i r s t d e t e r 
mine w h e t h e r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s r e l a t e d t o a work i n j u r y at. S t . 
V i n c e n t ' s H o s p i t a l . We a r e n o t persuaded t h a t c l a i m a n t s u f f e r e d any s p e c i f i c 
work i n j u r y t o her low back w h i l e employed a t S t . V i n c e n t ' s H o s p i t a l . A l t h o u g h 
c l a i m a n t ' s J a n u a r y 16, 1986 c l a i m f o r m i d e n t i f i e s an i n j u r y i n June 1980, t h e r e 
i s n o t h i n g i n t h e m e d i c a l r e c o r d o r i n c l a i m a n t ' s t e s t i m o n y t h a t i d e n t i f i e s a 
work i n j u r y i n 1980. C l a i m a n t t e s t i f i e d t h a t she s u f f e r e d a s p e c i f i c work 
i n j u r y a t S t . V i n c e n t ' s i n 19.81. She s t a t e d t h a t she h u r t her back t u r n i n g a 
p a t i e n t . She t e s t i f i e d t h a t t h i s o c c u r r e d s h o r t l y b e f o r e she saw Dr. B e r l a n d 
and Dr.Kayser i n June 1981 ( T r . Pages 29 and 3 1 ) . However, n o t h i n g i s m e n t i o n e d 
i n Dr. K ayser's June 16, 1981 r e p o r t about any work i n c i d e n t . The o n l y h i s t o r y 
r e p o r t e d by Dr. Kayser i s t h a t c l a i m a n t e x p e r i e n c e d low back p a i n when s h o p p i n g , 
f i r s t i n J a n u a r y 1981 and t h e n a g a i n i n June 1981 (Ex. 2 ) . Dr. B e r l a n d r e p o r t e d 
t h e same h i s t o r y (Ex. 4 1 ) . We n o t e t h a t c l a i m a n t d i d n o t n e g l e c t t o t e l l Dr. 
Kayser about t h e work r e l a t e d n e s s o f her low back problem i n May 1985 and J u l y 
1985 (Ex. 15 and 1 8 ) . We f i n d i t l i k e l y t h a t i f a n y t h i n g had happened a t work 
w i t h r e s p e c t t o h e r low back i n June 1981 c l a i m a n t would have so a d v i s e d Dr. 
Kayser. 

F i n a l l y , even i f c l a i m a n t ' s back problem i n mid-1981 was caused by a work 
i n j u r y , t h e e v i d e n c e i n t h e r e c o r d does not c a u s a l l y connect c l a i m a n t ' s low back 
c o n d i t i o n t h a t r e q u i r e d s u r g e r y i n November 1985 f o r a d i s c h e r n i a t i o n t o h e r 
low back c o n d i t i o n i n 1981. I n t h i s r e g a r d we n o t e t h a t i n h i s March 1986 r e 
p o r t Dr. Kayser r e f e r r e d t o a l l o f c l a i m a n t ' s o n - t h e - j o b i n j u r i e s h a v i n g a g g r a 
v a t e d h e r u n d e r l y i n g d i s c c o n d i t i o n (Ex. 4 2 ) . However, Dr. Kayser c o u l d n o t 
have been r e f e r r i n g t o t h e 1981 o c c u r r e n c e because he was n o t aware t h a t 
c l a i m a n t was c o n t e n d i n g t h a t s a i d o c c u r r e n c e i n v o l v e d any work i n j u r y . 

I n a d d i t i o n t o t h e l a c k o f m e d i c a l o p i n i o n e v i d e n c e l i n k i n g t h e 1985 d i s c 
h e r n i a t i o n t o t h e 1981 low back o c c u r r e n c e , t h e e v i d e n c e i n t h e r e c o r d shows 
t h a t c l a i m a n t r e c o v e r e d f r o m t h e e f f e c t s o f her 1981 p r o b lem and went about 
t h r e e y e a r s w i t h o u t s e e i n g any p h y s i c i a n s r e g a r d i n g her low back. We c o n c l u d e 
t h a t c l a i m a n t ' s November 1985 d i s c h e r n i a t i o n and s u r g e r y i s n o t r e l a t e d t o a 
work i n j u r y a t S t . V i n c e n t ' s H o s p i t a l . 

We n e x t c o n s i d e r whether c l a i m a n t ' s c o n d i t i o n i s compensable as t h e 
r e s i d u a l o f a work i n j u r y i n 1984. The evidence i n t h e r e c o r d shows t h a t 
c l a i m a n t e x p e r i e n c e d low back symptoms i n e a r l y 1984 f o l l o w i n g a work i n c i d e n t , 
and t h a t she s u b s e q u e n t l y r e c e i v e d c o n s e r v a t i v e t r e a t m e n t and had a CT scan 

1. Dr. Tanabe's o t h e r r e p o r t s i n t h e r e c o r d (Exs. 50a,51, and 52) i n d i c a t e 
t h t he was p r o b a b l y r e f e r r i n g t o t h e J u l y 1985 i n j u r y . 
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(Exs. 7, 8, 9 and 1 3 ) . However, we are w i t h o u t a u t h o r i t y t o f i n d t h e 1985 
c o n d i t i o n compensable on t h i s b a s i s , as t h e r e c o r d does n o t e s t a b l i s h t h a t 
c l a i m a n t has e v e r f i l e d a w o r k e r s ' compensation c l a i m f o r t h i s o c c u r r e n c e . 

We t u r n t o c l a i m a n t ' s work i n j u r y i n May 1985. The r e c o r d shows t h a t a 
c l a i m was f i l e d and SAIF accepted i t (Ex. 15 and T r . Page 6 l i n e s 4 - 5 ) . There 
i s no e v i d e n c e i n t h i s r e c o r d t h a t t h e c l a i m a n t s p e c i f i c a l l y f i l e d an aggrava
t i o n c l a i m a g a i n s t t h e May 1985 i n j u r y . There i s no e v i d e n c e t o show t h a t t h e 
May 1985 c l a i m has i n d e e d been c l o s e d . Dr. Kayser's r e p o r t o f March 18, 1986 
w o u l d be s u f f i c i e n t t o g i v e SAIF n o t i c e t h a t he f e l t t h e May 1985 i n j u r y was 
c a u s a l l y r e l a t e d t o some e x t e n t t o c l a i m a n t ' s c o n d i t i o n i n November 1985. 
SAIF's f a i l u r e t o respond i n 60 days p l a c e s t h e c l a i m i n a "de f a c t o " d e n i a l 
s t a t u s t h u s making i t a p p r o p r i a t e t o address t h e i s s u e o f c a u s a l r e l a t i o n s h i p t o 
t h e 1985 i n j u r y . 

The o n l y m e d i c a l o p i n i o n i n t h e r e c o r d t h a t i m p l i c a t e s t h e May 1985 work 
i n j u r y as a c o n t r i b u t i n g cause o f c l a i m a n t ' s November 1985 d i s c h e r n i a t i o n i s 
f r o m Dr. Kayser, as expressed i n h i s March 18, 1986 l e t t e r and A p r i l 1, 1986 
c h a r t n o t e (Ex. 42 and Ex. 4 4 ) . T h e r e i n , Dr. Kayser i n c l u d e d t h e May 1985 
i n j u r y as one o f s e v e r a l c o n t r i b u t i n g f a c t o r s r e g a r d i n g c l a i m a n t ' s November 1985 
d i s c r u p t u r e . However, Dr. Kayser gave no e x p l a n a t i o n f o r t h i s o p i n i o n . 
F u r t h e r , s a i d o p i n i o n i s n o t c o n s i s t e n t w i t h o t h e r e v i d e n c e i n t h e r e c o r d , 
i n c l u d i n g Dr. Kayser's p r e v i o u s r e p o r t s t h a t c l a i m a n t s u f f e r e d o n l y a minor 
s p r a i n and had c o m p l e t e l y r e c o v e r e d . I n October 1985, Dr. Kayser a d v i s e d Fred 
S. James & Company t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r t h e May 1985 
i n j u r y and b e f o r e J u l y 1985 and t h a t her s t a t u s was "o.k." (Exs. 24 and 2 5 ) . 
H i s i n i t i a l d e s c r i p t i o n o f t h e May 1985 i n j u r y was s i m p l y a s t r a i n . He r e p o r t e d 
t h a t c l a i m a n t had no l e g symptoms and no n e u r o l o g i c a l f i n d i n g s (Ex. 1 5 ) . 
C l a i m a n t t e s t i f i e d t h a t she o n l y missed about two days o f work a f t e r t h e May 
1985 i n j u r y ( T r . Page 52 l i n e s 21-25 and Fage 53 l i n e s 1-2). She a l s o i n d i c a t e d 
i n h e r t e s t i m o n y t h a t she f u l l y r e c o v e r e d from t h e May 1985 i n j u r y p r i o r t o J u l y 
1985 ( T r . Page 45 L i n e s 6-11 and Page 53 l i n e s 5-14). For t h e above reasons, we 
do n o t f i n d Dr. Kayser's o p i n i o n p e r s u a s i v e . 

R a t h e r , we f i n d p e r s u a s i v e t h e o p i n i o n o f Dr. Thompson t h a t t h e May 1985 
i n j u r y was n o t a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s November 1985 d i s c 
h e r n i a t i o n and s u r g e r y . The reason g i v e n by Dr. Thompson f o r h i s o p i n i o n was 
t h a t t h e r e c o r d s show t h a t c l a i m a n t ' s May 1985 i n j u r y i n v o l v e d no l e g p a i n and 
o n l y a s h o r t p e r i o d o f back p a i n a f t e r which c l a i m a n t r e c o v e r e d ( T r . Page 73 
l i n e s 21-25, Page 74 l i n e s 1-10, Page 83, l i n e s 7-25, and Page 84 l i n e s 1-15). 
We a r e persuaded by t h i s r a t i o n a l e . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has 
n o t e s t a b l i s h e d t h a t t h e May 1985 work i n j u r y was a m a t e r i a l c o n t r i b u t i n g f a c t o r 
r e g a r d i n g her November 1985 d i s c h e r n i a t i o n and s u r g e r y . 

We t u r n t o t h e J u l y 18, 1985 i n j u r y . Both SAIF and Fred S. James i s s u e d 
d e n i a l s a f t e r a c l a i m was made f o r t h e J u l y i n j u r y . C l a i m a n t d i d n o t r e q u e s t a 
h e a r i n g on e i t h e r o f t h o s e d e n i a l s w i t h i n 60 days and has f a i l e d t o show good 
cause f o r t h a t l a t e f i l i n g . C l aimant d i d n o t r e q u e s t a h e a r i n g because she f e l t 
b e t t e r and d e c i d e d t o l e t i t go. We do n o t f i n d t h i s t o be good cause. The 
r e f e r e e d i s m i s s e d t h e r e q u e s t f o r h e a r i n g as t o t h e s e d e n i a l s because t h e y were 
u n t i m e l y . We agree and t h e r e f o r e do n o t r e a c h t h e m e r i t s o f t h e c a u s a l r e l a 
t i o n s h i p t o t h e J u l y 1985 i n j u r y . 

F i n a l l y , we c o n s i d e r whether c l a i m a n t ' s h e r n i a t e d d i s c i s m a t e r i a l l y r e 
l a t e d t o an i n j u r y i n November 1985. At t h e h e a r i n g , c l a i m a n t t e s t i f i e d t h a t 
her low b a c k / l o w e r e x t r e m i t y symptoms i n November 1985 were p r e c i p i t a t e d by her 
work. She t e s t i f i e d t h a t she c o u l d n o t r e c a l l s p e c i f i c a l l y what happened, b u t 
she was " d o i n g something, a s s i s t i n g a p a t i e n t and something". She s a i d she 
wal k e d o u t o f t h e room and had a l o t o f l e g p a i n and t o l d h e r f r i e n d about i t 
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( T r . Page 46 l i n e s 11-223). We do n o t f i n d c l a i m a n t ' s a s s e r t i o n b e l i e v a b l e . 
There i s no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t ever f i l e d a c l a i m r e g a r d i n g 
t h i s a l l e g e d s p e c i f i c work i n j u r y . C l a i m a n t c e r t a i n l y knew how t o f i l e a 
w o r k e r s ' compensation c l a i m as shown by t h e one she f i l e d i n J u l y 1985 (Ex. 1 6 ) . 
Most s i g n i f i c a n t l y , t h e r e i s n o t h i n g r e g a r d i n g t h i s a l l e g e d s p e c i f i c work i n j u r y 
i n Pr. Kayser's November 15, 1985 c h a r t n o t e (Ex. 2 7 ) . I n f a c t , Pr. Kayser r e 
p o r t e d a t t h a t t i m e , and a g a i n i n h i s A p r i l 1, 1986 c h a r t n o t e (Ex. 4 4 ) , t h a t 
t h e r e was no i n j u r y i n November 1985. Claimant had a d v i s e d Pr. Kayser about t h e 
work r e l a t e d n e s s o f her May and J u l y 1985 i n j u r i e s , and Pr. Kayser had p u t such 
a h i s t o r y i n h i s r e p o r t s (Exs. 15 and 1 8 ) . We are persuaded t h a t i f t h e r e had 
been a s p e c i f i c t r a u m a t i c i n c i d e n t a t work i n November 1985 i t w o u l d have 
appeared i n Pr. Kayser's November 15, 1985 h i s t o r y . F u r t h e r , we n o t e t h a t Pr. 
Tanabe r e p o r t e d no h i s t o r y o f any s p e c i f i c t r a u m a t i c work i n c i d e n t i n November 
1985 (Ex. 28, Ex. 30, Page 1, and Ex. 3 4 ) . The w e i g h t o f t h e e v i d e n c e s u p p o r t s 
a f i n d i n g t h a t t h e r e was no s p e c i f i c work i n j u r y t o c l a i m a n t ' s low back i n 
November 1985. 

I n sum, based upon t h e evide n c e p r e s e n t e d and f o r t h e f o r g o i n g r e a s o n s , we 
co n c l u d e t h a t c l a i m a n t ' s November 1985 d i s c h e r n i a t i o n and r e s u l t a n t d i s a b i l i t y 
and m e d i c a l s e r v i c e s , i n c l u d i n g s u r g e r y , a r e n o t compensable on an o c c u p a t i o n a l 
d i s e a s e b a s i s , n o r i n c o n n e c t i o n w i t h any compensable a c c i d e n t a l i n j u r y . 

ORPER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 22, 1987, i s a f f i r m e d . We a u t h o r i z e a 
s u p p l e m e n t a l c l i e n t - p a i d f e e f o r cou n s e l f o r Fred S. James & Company, n o t t o 
exceed $150. 

January 3 1 , 1990 C i t e as 42 Van N a t t a 234 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GORDON C. GREEN, Claimant 
WCB Case No. 86-09604 

ORPER ON REVIEW 
Green, e t a l , Claimant A t t o r n e y s 

Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r 
t h a t g r a n t e d c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y i n l i e u o f an award 
by P e t e r m i n a t i o n Order o f 30 p e r c e n t (45 degrees) sched u l e d permanent p a r t i a l 
d i s a b i l i t y f o r l o s s o f use o f h i s r i g h t l e g . On r e v i e w , t h e i s s u e i s e x t e n t o f 
permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINPINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s r i g h t knee i n September 1982. He 
was 60 y e a r s o l d a t t h e t i m e o f t h e i n j u r y . Pr. Manley, an o r t h o p e d i c s u r g e o n , 
p e r f o r m e d a p a r t i a l meniscectomy by a r t h r o s c o p e i n January 1983. C l a i m a n t con
t i n u e d t o e x p e r i e n c e p a i n and s w e l l i n g and Manley p e r f o r m e d a second a r t h r o 
s c o p i c o p e r a t i o n i n June 1983. The same problems c o n t i n u e d a f t e r t h a t o p e r a t i o n 
and Manley d i a g n o s e d d e g e n e r a t i v e o s t e o a r t h r i t i s . 

I n September 1984, Pr. Manley performed a n o t h e r o p e r a t i o n c a l l e d a 
v a l g u s o s t e o t o m y . C l a i m a n t ' s r e c o v e r y a f t e r t h i s o p e r a t i o n was c o m p l i c a t e d by a 
d e l a y e d u n i o n a t t h e s i t e o f t h e osteotomy. 
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I n January 1986, SAIF r e f e r r e d c l a i m a n t t o R i c h a r d Ross, a voca
t i o n a l c o n s u l t a n t , f o r an e v a l u a t i o n o f c l a i m a n t ' s employment p o t e n t i a l . 
C l a i m a n t ' s p h y s i c i a n , Dr. Manley, s t a t e d t h a t he d i d n o t t h i n k t h a t v o c a t i o n a l 
r e h a b i l i t a t i o n would be " c o s t e f f e c t i v e " g i v e n t h e f a c t t h a t c l a i m a n t was t h e n 
64 y e a r s o l d and w o u ld r e a c h r e t i r e m e n t age i n j u s t one y e a r . C l a i m a n t t o l d 
Ross t h a t he d i d n o t see any p o i n t i n v o c a t i o n a l r e h a b i l i t a t i o n because he was 
g o i n g t o r e t i r e f r o m t h e l a b o r market on December 26, 1986, h i s 6 5 t h b i r t h d a y . 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d June 19, 
1986 w i t h a 30 p e r c e n t scheduled permanent d i s a b i l i t y award f o r l o s s o f use o f 
h i s r i g h t l e g . 

I n December 1986, SAIF r e f e r r e d c l a i m a n t t o Mr. Ross f o r an updated 
v o c a t i o n a l e v a l u a t i o n . C l a i m a n t t o l d Ross t h a t he would l i k e t o r e t u r n t o work 
b u t t h a t he d i d n o t c o n s i d e r h i m s e l f employable. He a l s o t o l d Ross t h a t he had 
a p p l i e d f o r and was about t o b e g i n r e c e i v i n g S o c i a l S e c u r i t y d i s a b i l i t y bene
f i t s . 

C l a i m a n t was r e l e a s e d by h i s p h y s i c i a n t o r e t u r n t o s e d e n t a r y work 
on A p r i l 13, 1987. 

A l s o i n A p r i l 1987, c l a i m a n t began t o e x p e r i e n c e c h e s t p a i n and was 
t r e a t e d f o r a h e a r t a i l m e n t . A f t e r t h i s development, c l a i m a n t e x p r e s s e d a d d i 
t i o n a l r e s e r v a t i o n s about p r o c e e d i n g w i t h v o c a t i o n a l r e h a b i l i t a t i o n . C l a i m a n t ' s 
e n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e was t e r m i n a t e d e f f e c t i v e A p r i l 28, 1987 on 
t h e g r o u n d t h a t h i s " l a c k o f s u i t a b l e employment [ c o u l d n o t ] be r e s o l v e d by 
c u r r e n t l y p r o v i d i n g v o c a t i o n a l a s s i s t a n c e . " C l a i m a n t d i d n o t p r o t e s t t h i s 
a c t i o n . 

C l a i m a n t was 66 y e a r s o f age a t t h e t i m e o f t h e h e a r i n g . He com
p l e t e d 11 y e a r s o f f o r m a l e d u c a t i o n and worked h i s e n t i r e a d u l t l i f e i n r e s i d e n 
t i a l and commercial c o n s t r u c t i o n . Besides S o c i a l S e c u r i t y b e n e f i t s , c l a i m a n t 
r e c e i v e s a p e n s i o n f r o m t h e c a r p e n t e r ' s u n i o n . C o n t i n u a t i o n o f t h e u n i o n 
p e n s i o n i s c o n t i n g e n t upon c l a i m a n t n o t w o r k i n g i n a c o n s t r u c t i o n - r e l a t e d occu
p a t i o n . He has n o t worked o r l o o k e d f o r work o f any k i n d s i n c e t h e f i r s t 
s u r g e r y on h i s knee. 

Because o f t h e i n d u s t r i a l i n j u r y and t h e subsequent s u r g e r i e s , 
f l e x i o n o f c l a i m a n t ' s r i g h t knee j o i n t i s l i m i t e d t o 110 degrees and he e x p e r i 
ences p a i n , weakness and some i n s t a b i l i t y i n t h e knee w i t h p r o l o n g e d s t a n d i n g , 
w a l k i n g o r c l i m b i n g . He cannot c o m f o r t a b l y k n e e l , c r o u c h o r c r a w l . He i s a b l e 
t o l i f t up t o 20 pounds f r o m w a i s t t o s h o u l d e r l e v e l on an o c c a s i o n a l b a s i s . He 
i s a b l e t o l i f t up t o 10 pounds from knee l e v e l t o overhead on an o c c a s i o n a l 
b a s i s . 

C l a i m a n t has d i s a b i l i t i e s t o h i s l e f t hand and r i g h t s h o u l d e r w h i c h 
p r e e x i s t e d t h e i n d u s t r i a l i n j u r y t o h i s knee. He i n j u r e d h i s l e f t hand i n a 
w o r k - r e l a t e d a u t o m o b i l e a c c i d e n t i n September 1977. The c l a i m f o r t h a t i n j u r y 
was c l o s e d by D e t e r m i n a t i o n Order i n A p r i l 1980 w i t h an award o f 10 p e r c e n t 
(19.2 d e grees) sched u l e d permanent p a r t i a l d i s a b i l i t y . He i n j u r e d h i s r i g h t 
s h o u l d e r i n A p r i l 1979. That i n j u r y r e q u i r e d two s u r g e r i e s f o r r e p a i r o f a t o r n 
r o t a t o r c u f f . The c l a i m f o r t h a t i n j u r y was c l o s e d by D e t e r m i n a t i o n Order i n 
August 1980 w i t h an award o f 20 p e r c e n t (38.4 degrees) s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t i s capable o f p e r f o r m i n g work o f a s e d e n t a r y n a t u r e . He 
w i t h d r e w f r o m t h e l a b o r market on December 26, 1986 and remained w i t h d r a w n as o f 
t h e d a t e o f t h e h e a r i n g . 
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CONCLUSIONS OF LAW 

I n o r d e r t o pro v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y bene
f i t s , c l a i m a n t must p r o v e t h a t he i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 
Permanent t o t a l d i s a b i l i t y may r e s u l t from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , 
when combined w i t h non-medical f a c t o r s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , 
a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l 
as t h e c o n d i t i o n o f t h e l a b o r market". W i l s o n v. Weyerhaeuser, 30 Or App 403, 
409 ( 1 9 7 7 ) . U n l ess c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h i s non
m e d i c a l d i s a b i l i t i e s r e n d e r s work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594 
( 1 9 8 8 ) , he must a l s o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l 
employment and t h a t he has made r e a s o n a b l e e f f o r t s t o o b t a i n such employment. 
ORS 6 5 6 . 2 0 6 ( 3 ) . 

The R eferee concl u d e d t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y d i s 
a b l e d based upon h i s knee i m p a i r m e n t , h i s p r e e x i s t i n g d i s a b i l i t i e s , h i s advanced 
age and h i s narrow work h i s t o r y . She note d t h e arguments by SAIF t h a t c l a i m a n t 
was c a p a b l e o f s e d e n t a r y work and t h a t c l a i m a n t had f a i l e d t o d e m o n s t r a t e a 
w i l l i n g n e s s t o seek such work o r t o make re a s o n a b l e e f f o r t s t o o b t a i n such work, 
b u t h e l d , w i t h o u t e x p l a n a t i o n , t h a t any e f f o r t by c l a i m a n t t o o b t a i n such 
employment w o u l d be f u t i l e . 

We agree t h a t c l a i m a n t i s capable o f a t l e a s t s e d e n t a r y work. We 
n e x t address t h e q u e s t i o n whether c l a i m a n t has made r e a s o n a b l e e f f o r t s t o o b t a i n 
r e g u l a r g a i n f u l employment. We n o t e t h a t c l a i m a n t has t e s t i f i e d t h a t he had no 
i n t e n t i o n o f r e t i r i n g . However, c l a i m a n t has s t a t e d t h a t he does n o t c o n s i d e r 
h i m s e l f t o be emp l o y a b l e . Cl a i m a n t was r e l e a s e d t o work by h i s t r e a t i n g p h y s i 
c i a n . P h y s i c i a n s a t t h e O r t h o p a e d i c C o n s u l t a n t s b e l i e v e t h a t c l a i m a n t can 
r e t u r n t o l i g h t / s e d e n t a r y work. However, he has n o t l o o k e d f o r work s i n c e h i s 
p h y s i c i a n r e l e a s e d him. I f he does r e t u r n t o work i n t h e c o n s t r u c t i o n - r e l a t e d 
f i e l d , he w i l l l o s e h i s c a r p e n t e r ' s u n i o n p e n s i o n . For a l l o f t h e abovemen-
t i o n e d r e a s o n s , we a r e n o t persuaded t h a t c l a i m a n t has made r e a s o n a b l e e f f o r t s 
t o o b t a i n r e g u l a r g a i n f u l employment. 

Nor a r e we persuaded t h a t i t would be f u t i l e f o r c l a i m a n t t o seek 
work. Ross A s s o c i a t e s conducted a t l e a s t two v o c a t i o n a l e v a l u a t i o n s o f 
c l a i m a n t , each t i m e a r r i v i n g a t a l i s t o f j o b s t h a t c l a i m a n t c o u l d p e r f o r m , 
a l b e i t w i t h m o d i f i c a t i o n s i n some cases. Ross has s t a t e d t h a t he has v a l u a b l e 
t r a n s f e r a b l e s k i l l s r e l a t e d t o t h e c o n s t r u c t i o n f i e l d where he has worked h i s 
e n t i r e w o r k i n g l i f e . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d i n t h i s case, we c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o pro v e t h a t he i s o r would be w i l l i n g t o seek r e g u l a r 
g a i n f u l employment b u t f o r h i s compensable i n j u r y , o r t h a t i t w o u ld be f u t i l e 
f o r him t o do so. See But c h e r v. SAIF, 45 Or App 313 ( 1 9 8 0 ) . A c c o r d i n g l y , 
c l a i m a n t i s n o t e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y . 

Because we r e v e r s e t h e Referee's award o f permanent t o t a l d i s a b i l 
i t y , we ad d r e s s t h e i s s u e r a i s e d a t h e a r i n g c o n c e r n i n g e x t e n t o f s c h e d u l e d 
permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s r i g h t l e g . 

E x t e n t o f schedul e d permanent p a r t i a l d i s a b i l i t y i s measured by t h e 
permanent l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e i n d u s t r i a l 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . I n d e t e r m i n i n g l o s s o f use o r f u n c t i o n , we c o n s i d e r 
t h e m e d i c a l and l a y ev i d e n c e i n l i g h t o f t h e r u l e s as s e t f o r t h i n OAR Chapter 
436, D i v i s i o n 30. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e 
m e c h a n i c a l f o r m u l a s . See SAIF v. Baer, 61 Or App 335, 337-38, r e v den 294 Or 
749 ( 1 9 8 3 ) ; I s a b e l A p a r i c i o , 38 Van N a t t a 421, 421-22 ( 1 9 8 6 ) . 
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A f t e r de novo r e v i e w o f t h e p e r t i n e n t e v i d e n c e , we c o n c l u d e t h a t 30 
p e r c e n t (45 degrees) scheduled permanent d i s a b i l i t y a p p r o p r i a t e l y compensates 
c l a i m a n t f o r l o s s o f use o r f u n c t i o n o f h i s r i g h t l e g . 

ORDER 

The Referee's o r d e r d a t e d March 25, 1988 i s r e v e r s e d . The D e t e r 
m i n a t i o n Order d a t e d June 19, 1986 awarding 30 p e r c e n t (45 degrees) sched u l e d 
permanent d i s a b i l i t y f o r c l a i m a n t ' s r i g h t l e g i s r e i n s t a t e d and a f f i r m e d . 

J a n u a r y 3 1 . 1990 C i t e as 42 Van N a t t a 237 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TERESA R. HARMON, Claimant 

WCB Case No. 87-16228 
SECOND ORDER ON RECONSIDERATION 
S. David Eves, Cl a i m a n t A t t o r n e y 

Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s f u r t h e r r e c o n s i d e r a t i o n o f o u r 
December 5, 1989 Order on Review, as r e c o n s i d e r e d January 2, 1990, w h i c h r e 
v e r s e d t h a t p o r t i o n o f t h e Referee's o r d e r t h a t f a i l e d t o award c l a i m a n t ' s 
a t t o r n e y an approved f e e . S p e c i f i c a l l y , SAIF asks t h a t we r e s o l v e an a l l e g e d 
a m b i g u i t y between our two o r d e r s . I n t h e i n t e r e s t s o f c l a r i f i c a t i o n , we g r a n t 
SAIF's r e q u e s t . 

We r e i t e r a t e o ur p r e v i o u s c o n c l u s i o n t h a t c l a i m a n t ' s a t t o r n e y i s 
awarded an a t t o r n e y f e e e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d permanent d i s a b i l 
i t y award g r a n t e d by t h e Referee's o r d e r , n o t t o exceed $2,800. Co n s e q u e n t l y , 
SAIF i s d i r e c t e d t o pay t h e a f o r e m e n t i o n e d a t t o r n e y f e e . 

I n t h e eve n t t h a t t h e permanent d i s a b i l i t y award g r a n t e d by t h e 
R e f e r e e has a l r e a d y been p a i d , our d i r e c t i v e w i l l have c r e a t e d an overpayment o f 
compensation, e q u a l t o t h e a t t o r n e y f e e awarded by our o r d e r . S h o u l d t h o s e 
c i r c u m s t a n c e s e x i s t , SAIF i s a u t h o r i z e d t o r e c o v e r t h e overpayment c r e a t e d by 
ou r o r d e r a g a i n s t c l a i m a n t ' s f u t u r e awards o f permanent d i s a b i l i t y . To t h e 
e x t e n t t h a t s t a t e m e n t s i n o u r p r i o r o r d e r s suggest a d e c i s i o n o r r a t i o n a l e 
c o n t r a r y t o t h a t reached i n t h i s o r d e r , t h o s e s t a t e m e n t s a r e disavowed. 

A c c o r d i n g l y , our p r i o r o r d e r s a r e w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
c l a r i f i e d h e r e i n , we adhere t o and r e p u b l i s h o u r p r i o r o r d e r s , e f f e c t i v e t h i s 
d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES R. JONES, JR., Claimant 

WCB Case No. 87-08450 
ORDER ON REVIEW 

Malagon, e t a l , C l a i m a n t A t t o r n e y s 
S a i f L e g a l , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r payment o f t e m p o r a r y t o t a l 
d i s a b i l i t y c ompensation w h i l e c l a i m a n t was i n c a r c e r a t e d ; (2) assessed a 10 p e r 
c e n t p e n a l t y and an a s s o c i a t e d a t t o r n e y f e e a g a i n s t SAIF f o r i t s a l l e g e d 
u n r e a s o n a b l e f a i l u r e t o pay temporary t o t a l d i s a b i l i t y compensation; and (3) 
awarded c l a i m a n t ' s a t t o r n e y an assessed f e e f o r p r e v a i l i n g a g a i n s t SAIF's 
d e n i a l . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

(1) Whether t h e i n s u r e r p r o p e r l y r e f u s e d t o pay c l a i m a n t t e m p o r a r y d i s 
a b i l i t y b e n e f i t s f o r t h e p e r i o d d u r i n g w h i c h he was i n c a r c e r a t e d ; and 

(2) p e n a l t i e s and a t t o r n e y f e e s . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt t h e Referee's f i n d i n g s . 

CONCLUSIONS OF LAW AND OPINION 

E n t i t l e m e n t t o Temporary D i s a b i l i t y Compensation 

We a f f i r m t h e Referee's r u l i n g on t h i s i s s u e . The Re f e r e e c o n c l u d e d t h a t 
SAIF's f a i l u r e t o pay t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s i n q u e s t i o n was 
p r o c e d u r a l l y i m p r o p e r . We agree w i t h t h e Referee's d i s p o s i t i o n o f t h i s i s s u e on 
p r o c e d u r a l g r o u n d s . SAIF's f a i l u r e t o pay b e n e f i t s f o r t h e p e r i o d o f c l a i m a n t ' s 
i n c a r c e r a t i o n was, i n e f f e c t , an improper u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s . 
Donnv R. Ru l e , 41 Van N a t t a 73 (19 8 9 ) . 

P e n a l t i e s and A s s o c i a t e d A t t o r n e y Fees 

We a f f i r m t h e Referee's o p i n i o n on t h i s i s s u e . 

A t t o r n e y Fee f o r S e r v i c e s a t H e a r i n g 

The R e f e r e e awarded c l a i m a n t an assessed f e e f o r p r e v a i l i n g on t h e tempo
r a r y d i s a b i l i t y compensation i s s u e . We, i n s t e a d , conclude t h a t c l a i m a n t i s 
e n t i t l e d t o an approved f e e , p a y a b l e o u t o f i n c r e a s e d compensation. 

C l a i m a n t i s e n t i t l e d t o an assessed f e e under ORS 656.386(1) i f he p r e 
v a i l e d a t h e a r i n g o v e r a d e n i a l o f a c l a i m f o r compensation. W i t h i n t h i s con
t e x t , a " d e n i a l o f a c l a i m f o r compensation" i s a d e n i a l o f t h e c o m p e n s a b i l i t y 
o f a c o n d i t i o n o r a m e d i c a l s e r v i c e , as opposed t o a d e n i a l c o n c e r n i n g t h e 
amount o f b e n e f i t s p a i d . Here, SAIF's d e n i a l concerned t h e amount o f t e m p o r a r y 
d i s a b i l i t y compensation t o be p a i d . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an 
assessed f e e f o r p r e v a i l i n g a g a i n s t t h e d e n i a l . R ather, h i s f e e i s p a y a b l e o u t 
o f h i s i n c r e a s e d compensation. ORS 656.386(2). 
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P a r e n t h e t i c a l l y , we n o t e t h a t t h e t e r m " d e n i a l o f a c l a i m f o r compensa
t i o n " has t h e same meaning under ORS 656.262 as under ORS 65 6 . 3 8 6 ( 1 ) . Conse
q u e n t l y , t h e 60-day f i l i n g d e a d l i n e under ORS 656.262 f o r r e q u e s t i n g a h e a r i n g 
on a d e n i a l w o u ld n o t a p p l y t o t h e d e n i a l o f tem p o r a r y d i s a b i l i t y compensation 
a t i s s u e i n t h i s case. 

ORDER 

The R e f e r e e ' s o r d e r , i s s u e d October 15, 1987, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . I n l i e u o f t h e assessed a t t o r n e y f e e awarded by t h e Referee f o r 
s e r v i c e s a t h e a r i n g , we approve a f e e i n t h e amount o f 2 5 p e r c e n t o f t h e a d d i 
t i o n a l compensation p a i d under t h e Referee's o r d e r , n o t t o exceed $1,050. 
C l a i m a n t i s awarded a $600 assessed f e e f o r p r e v a i l i n g a g a i n s t t h e SAIF Corpora
t i o n ' s r e q u e s t f o r Board r e v i e w on t h e temporary t o t a l d i s a b i l i t y i s s u e , t o be 
p a i d by SAIF. 

J a n u a r y 3 1 , 1990 C i t e as 42 Van N a t t a 239 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RILEY E. LOTT, JR., Claimant 

WCB Case Nos. 89-23291, 89-14700, 89-14699, 89-14698, 89-14697 & 89-12184 
ORDER DENYING MOTION TO DISMISS 

BENNETT, HARTMAN, ET AL, C l a i m a n t A t t o r n e y s 
KEVIN L. MANNIX, Defense A t t o r n e y 
SCHWABE, ET AL, Defense A t t o r n e y s 

H. THOMAS ANDERSEN ( S a i f ) , Defense A t t o r n e y 
DAVID HORNE, Defense A t t o r n e y 

ROBERTS, ET AL, Defense A t t o r n e y s 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n has moved f o r an o r d e r d i s m i s s i n g 
i t as a p a r t y t o t h i s p r o c e e d i n g on t h e ground t h a t a l l i s s u e s c o n c e r n i n g i t 
have been s e t t l e d , w i t h d r a w n and d i s m i s s e d . The m o t i o n i s d e n i e d . 

FINDINGS 

The R e f e r e e ' s o r d e r i s s u e d November 30, 1989. P u r s u a n t t o t h a t o r d e r , CNA 
I n s u r a n c e ' s d e n i a l o f c l a i m a n t ' s h e a r i n g l o s s c l a i m was s e t a s i d e . The Referee 
a l s o u p h e l d d e n i a l s o f c l a i m s f o r c l a i m a n t ' s c o n d i t i o n w h i c h had been i s s u e d by 
Wausau I n s u r a n c e Company on b e h a l f o f i t s i n s u r e d s , P a c i f i c S t e e l F a b r i c a t o r s 
and Oregon B o i l e r Works. F i n a l l y , t h e Referee d i s m i s s e d c l a i m a n t ' s h e a r i n g r e 
q u e s t s c o n c e r n i n g d e n i a l s i s s u e d by t h e SAIF C o r p o r a t i o n , Cigna I n s u r a n c e 
Company, and L i b e r t y N o r t h w e s t . The Referee n o t e d L i b e r t y N o r t h w e s t ' s 
s t i p u l a t i o n t h a t i t would pay c l a i m a n t a $100 assessed f e e f o r i t s u n t i m e l y 
d e n i a l . 

On December 18, 1989, CNA m a i l e d , by c e r t i f i e d m a i l , i t s r e q u e s t f o r Board 
r e v i e w o f t h e Referee's o r d e r . Copies o f t h e r e q u e s t were m a i l e d t o a l l p a r t i e s 
t o t h e p r o c e e d i n g . 

CONCLUSIONS 

The r e q u e s t f o r r e v i e w by t h e Board o f a Referee's o r d e r need o n l y s t a t e 
t h a t t h e p a r t y r e q u e s t s a r e v i e w o f t h e o r d e r . ORS 656 . 2 9 5 ( 1 ) . A l t h o u g h a 
Re f e r e e ' s c o n c l u s i o n s and o p i n i o n s i n c o n s o l i d a t e d cases may be s e p a r a t e l y 
s t a t e d , i f t h e Referee's d e c i s i o n s are c o n t a i n e d i n one f i n a l o r d e r , we r e t a i n 
j u r i s d i c t i o n t o c o n s i d e r a l l m a t t e r s c o n t a i n e d t h e r e i n . W i l l i a m E. Wood, 40 Van 
N a t t a 999 ( 1 9 8 8 ) . 
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Here, L i b e r t y N o r t h w e s t a c c u r a t e l y notes t h a t t h e Referee's o r d e r s t a t e s 
t h a t c l a i m a n t w i t h d r e w h i s h e a r i n g r e q u e s t from L i b e r t y N o r t h w e s t ' s d e n i a l , 
a p p a r e n t l y i n r e t u r n f o r i t s agreement t o pay a $100 assessed f e e f o r a l a t e 
d e n i a l . Moreover, t h e Referee's o r d e r concludes t h a t c l a i m a n t ' s h e a r i n g r e q u e s t 
r e g a r d i n g L i b e r t y N o r t h w e s t ' s d e n i a l i s d i s m i s s e d . 

Y e t , such e v e n t s do n o t j u s t i f y t h e d i s m i s s a l o f L i b e r t y N o r t h w e s t as a p a r t y 
t o t h i s p r o c e e d i n g . Because L i b e r t y Northwest was a p a r t y t o t h e R e f e r e e ' s o r d e r 
and because i t s d i s m i s s a l as a p a r t y i s c o n t a i n e d i n t h a t o r d e r , i t must re m a i n a 
p a r t y on r e v i e w . See Z u r i c h I n s . Co. v. D i v e r s i f i e d R i s k Management, 300 Or 47 
(1985) ; Rual E. T i g n e r , 40 Van N a t t a 1789 (1 9 8 8 ) ; James G. Adams, 38 Van N a t t a 1318 
(1986) ; Wood, su p r a . Of co u r s e , c o n s i d e r i n g t h e s e c i r c u m s t a n c e s , L i b e r t y N o r t h 
west's f u r t h e r p a r t i c i p a t i o n i n t h i s case w i l l l i k e l y be n o m i n a l . Adams, su p r a . 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge t h a t our d e c i s i o n w o u l d appear t o 
be c o n t r a r y t o t h a t reached i n M i c h a e l J. Moreno, 39 Van N a t t a 667 ( 1 9 8 7 ) . I n 
Moreno, we d i s m i s s e d a p o r t i o n o f a r e q u e s t f o r Board r e v i e w i n s o f a r as i t p e r t a i n e d 
t o i s s u e s r a i s e d i n a p a r t i c u l a r case number because t h o s e i s s u e s had been s e t t l e d 
by t h e p a r t i e s p r i o r t o t h e h e a r i n g . Inasmuch as i t i s u n c l e a r w h e t h e r t h e 
s e t t l e m e n t and d i s m i s s a l o f t h o s e i s s u e s were c o n t a i n e d i n t h e a p p e a l e d 
R e f e r e e ' s o r d e r , i t i s u n c l e a r whether t h e Moreno h o l d i n g d i r e c t l y c o n f l i c t s 
w i t h t h i s d e c i s i o n . I n any e v e n t , t o t h e e x t e n t t h a t Moreno can be i n t e r p r e t e d 
as c o n t r a r y t o o u r c o n c l u s i o n , i t i s e x p r e s s l y disavowed. 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Upon r e c e i p t o f a h e a r i n g 
t r a n s c r i p t , c o p i e s w i l l be p r o v i d e d t o t h e p a r t i e s . T h e r e a f t e r , a b r i e f i n g 
s c h e d u l e w i l l be implemented. 

I T IS SO ORDERED. 

January 3 1 , 1990 C i t e as 42 Van N a t t a 240 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EUGENE P. NELSON, Claimant 

WCB Case No. 87-06253 
ORDER ON REVIEW 

Emmons, e t a l , C l aimant A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h : (1) f o u n d t h a t 
c l a i m a n t ' s neck and upper back i n j u r y c l a i m was n o t p r e m a t u r e l y c l o s e d ; (2) 
a f f i r m e d t h e D e t e r m i n a t i o n Order t h a t awarded him no permanent d i s a b i l i t y ; ( 3 ) 
u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r neck and upper 
back symptoms f o l l o w i n g an o f f - t h e - j o b i n c i d e n t ; and (4) d e c l i n e d t o assess a 
p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e d e n i a l . 
C l a i m a n t a l s o seeks a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y un
r e a s o n a b l e c l o s u r e o f h i s c l a i m . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

1. Premature c l a i m c l o s u r e . Was c l a i m a n t m e d i c a l l y s t a t i o n a r y when h i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on A p r i l 3, 1987? 

2. E x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . I f c l a i m a n t ' s 
c l a i m was p r o p e r l y c l o s e d , how much permanent l o s s o f e a r n i n g c a p a c i t y d i d 
c l a i m a n t s u s t a i n due t o t h e compensable i n j u r y ? 

3. C o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s f o r neck and upper back symptoms. 
D i d t h e compensable i n j u r y m a t e r i a l l y c o n t r i b u t e t o c l a i m a n t ' s need f o r neck and 
upper back t r e a t m e n t f o l l o w i n g an o f f - t h e - j o b i n c i d e n t on March 7, 1987? 
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4. P e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . Was t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s f o r c l a i m a n t ' s neck and 
upper back c o n d i t i o n unreasonable? 

5. P e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e 
c l o s u r e o f c l a i m a n t ' s c l a i m . Was t h e i n s u r e r ' s a d m i n i s t r a t i v e c l o s u r e o f 
c l a i m a n t ' s c l a i m unreasonable? 

We r e v e r s e on t h e i s s u e s o f premature c l a i m c l o s u r e and c o m p e n s a b i l i t y , 
and a f f i r m on t h e r e m a i n i n g i s s u e s . 

FINDINGS OF FACT 

C l a i m a n t compensably s t r a i n e d h i s c e r v i c o t h o r a c i c s p i n e on J u l y 8, 1986. 
The c l a i m was i n i t i a l l y d e n i e d , b u t u l t i m a t e l y a c c e p t e d by way o f a s t i p u l a t e d 
s e t t l e m e n t i n e a r l y 1987. C l a i m a n t t r e a t e d w i t h Dr. C l i f f o r d , who became t h e 
t r e a t i n g c h i r o p r a c t o r and c o n t i n u e d i n t h a t r o l e t h r o u g h o u t t h e p e r i o d a t i s s u e . 
C l a i m a n t was r e l e a s e d t o m o d i f i e d work on August 18, 1986, and r e t u r n e d t o r e g u 
l a r w ork w i t h o u t r e s t r i c t i o n s on September 15, 1986. 

On November 11, 1986, c l a i m a n t e x p e r i e n c e d a severe symptomatic f l a r e u p as 
a r e s u l t o f w o r k i n g a double s h i f t . The f r e q u e n c y o f t r e a t m e n t was i n c r e a s e d , 
and c l a i m a n t r e t u r n e d t o r e g u l a r work, a g a i n w i t h o u t r e s t r i c t i o n s . 

The i n s u r e r c l o s e d c l a i m a n t ' s c l a i m by N o t i c e o f C l o s u r e on F e b r u a r y 20, 
1987, w i t h an award o f tem p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d e n d i n g 
September 6, 1986. The E v a l u a t i o n D i v i s i o n s u b s e q u e n t l y i s s u e d a D e t e r m i n a t i o n 
Order on A p r i l 3, 1987. That o r d e r m o d i f i e d t h e c l o s u r e n o t i c e t o award a d d i 
t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h September 14, 1986. On March 7, 
1987, a l m o s t a month b e f o r e issuance o f t h e D e t e r m i n a t i o n O rder, c l a i m a n t 
e x a c e r b a t e d h i s neck and upper back c o n d i t i o n o f f - t h e - j o b w h i l e a s s i s t i n g a 
f r i e n d i n moving a d r e s s e r i n t o h i s home. He was t a k e n o f f work and t r e a t e d 
more f r e q u e n t l y . C l a i m a n t ' s symptoms f o l l o w i n g t h e March, 1987 i n c i d e n t were 
s i m i l a r i n n a t u r e and l o c a t i o n t o t h o s e f o l l o w i n g t h e compensable i n j u r y . On 
May 20, 1987 t h e i n s u r e r d e n i e d t h e c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s f o r 
c l a i m a n t ' s neck and upper back c o n d i t i o n f o l l o w i n g t h e March, 1987, i n c i d e n t , 
c o n t e n d i n g t h a t t h e s e r v i c e s were t h e r e s u l t o f t h e i n t e r v e n i n g i n j u r y and n o t 
r e l a t e d t o t h e compensable i n j u r y . 

FINDINGS OF ULTIMATE FACT 

1. C l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y when h i s c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on A p r i l 3, 1987. 

2. The compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s need f o r 
neck and upper back t r e a t m e n t f o l l o w i n g t h e o f f - t h e - j o b l i f t i n g i n c i d e n t on 
March 7, 1987. 

3. We do n o t f i n d t h a t t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s f o r 
c l a i m a n t ' s neck and upper back c o n d i t i o n was un r e a s o n a b l e . 

4. We do n o t f i n d t h a t t h e i n s u r e r ' s a d m i n i s t r a t i v e c l o s u r e o f c l a i m a n t ' s 
c l a i m was u n r e a s o n a b l e . 

CONCLUSIONS OF LAW 

Premature C l o s u r e 

The R e f e r e e a p p a r e n t l y concluded w i t h o u t e x p l a n a t i o n t h a t c l a i m a n t ' s neck 
and upper back i n j u r y c l a i m was p r o p e r l y c l o s e d . C l a i m a n t a s s e r t s t h a t h i s 



Eugene P. Nelson, 42 Van N a t t a 240 (1990) 242 

c l a i m was p r e m a t u r e l y c l o s e d because he was n o t m e d i c a l l y s t a t i o n a r y when t h e 
D e t e r m i n a t i o n Order i s s u e d on A p r i l 3, 1987. We agree and s e t a s i d e t h a t d e t e r 
m i n a t i o n . 

An i n j u r e d w o r k e r ' s c l a i m may n o t be c l o s e d i f h i s c o n d i t i o n has n o t be
come m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). I f t h e w o r k e r ' s c o n d i t i o n i s n o t 
m e d i c a l l y s t a t i o n a r y when h i s c l a i m i s c l o s e d by D e t e r m i n a t i o n O rder, t h e D e t e r 
m i n a t i o n Order i s p r e m a t u r e and must be s e t a s i d e . See Brown v. Jeld-Wen, I n c . , 
52 Or App 191, 196 ( 1 9 8 1 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r 
m a t e r i a l improvement would r e a s o n a b l y be expected f r o m m e d i c a l t r e a t m e n t , o r t h e 
passage o f t i m e . ORS 656.005(17). Claimant has t h e burden o f p r o v i n g t h a t h i s 
c l a i m was p r e m a t u r e l y c l o s e d . A u s t i n v. SAIF, 48 Or App 7, 12 ( 1 9 8 0 ) . 

Dr. C l i f f o r d d e c l a r e d c l a i m a n t ' s neck and upper back c o n d i t i o n m e d i c a l l y 
s t a t i o n a r y as o f January 5, 1987. The i n s u r e r s u b s e q u e n t l y c l o s e d c l a i m a n t ' s 
c l a i m by N o t i c e o f C l o s u r e on February 20, 1987, a w a r d i n g him t e m p o r a r y d i s a b i l 
i t y b e n e f i t s o n l y . The E v a l u a t i o n D i v i s i o n r e v i e w e d t h e c l o s u r e n o t i c e p u r s u a n t 
t o f o r m e r ORS 656.268(3) and, on A p r i l 3, 1987, i s s u e d a D e t e r m i n a t i o n Order 
m o d i f y i n g t h e n o t i c e t o award a d d i t i o n a l t e mporary d i s a b i l i t y b e n e f i t s . On 
March 7, 1987, b e f o r e i s s u a n c e o f t h e D e t e r m i n a t i o n Order, c l a i m a n t e x a c e r b a t e d 
h i s neck and upper back c o n d i t i o n d u r i n g an o f f - t h e - j o b l i f t i n g i n c i d e n t , caus
i n g d i s a b i l i t y and r e q u i r i n g more f r e q u e n t t r e a t m e n t s . On r e v i e w , t h e i n s u r e r 
argues t h a t c l a i m c l o s u r e was p r o p e r because c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
on F e b r u a r y 20, 1987, t h e d a t e t h e N o t i c e o f C l o s u r e i s s u e d . We d i s a g r e e w i t h 
t h a t a n a l y s i s . 

Former ORS 656.268(3) p e r m i t t e d t h e i n s u r e r t o c l o s e an i n j u r e d w o r k e r ' s 
c l a i m by N o t i c e o f C l o s u r e , w i t h o u t t h e issuance o f a D e t e r m i n a t i o n O rder, when 
t h e w o r k e r ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y and t h e i n s u r e r d e t e r m i n e d 
t h a t t h e c l a i m i s d i s a b l i n g , b u t w i t h o u t permanent d i s a b i l i t y . However, t h e 
w o r k e r was e n t i t l e d t o a D e t e r m i n a t i o n Order i f r e q u e s t e d w i t h i n one y e a r o f t h e 
d a t e o f t h e N o t i c e o f C l o s u r e . Former ORS 656.268(3). Our r e v i e w o f f o r m e r ORS 
656.268 persuades us t h a t a D e t e r m i n a t i o n Order, i s s u e d p u r s u a n t t o p a r a g r a p h 
(3) o f t h a t s u b s e c t i o n , superseded t h e p r i o r N o t i c e o f C l o s u r e . S p e c i f i c a l l y , 
i f t h e E v a l u a t i o n D i v i s i o n c oncluded, f o l l o w i n g i t s r e v i e w o f t h e w o r k e r ' s c l a i m 
and t h e N o t i c e o f C l o s u r e , t h a t c l a i m c l o s u r e was a p p r o p r i a t e and i s s u e d a 
D e t e r m i n a t i o n Order t h a t e i t h e r a f f i r m s o r m o d i f i e s t h e c l o s u r e n o t i c e , t h e d a t e 
o f i s s u a n c e o f t h e D e t e r m i n a t i o n Order becomes t h e e f f e c t i v e d a t e o f c l a i m 
c l o s u r e . Because t h e w o r k e r ' s c l a i m may n o t be c l o s e d u n l e s s he i s m e d i c a l l y 
s t a t i o n a r y , see ORS 6 5 6 . 2 6 8 ( 1 ) , i t f o l l o w s t h a t t h e D e t e r m i n a t i o n Order may n o t 
i s s u e under f o r m e r ORS 656.268(3) u n l e s s c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . See 
Brown v. Jeld-Wen, I n c . , supra. T h e r e f o r e , i n o r d e r f o r c l a i m a n t t o e s t a b l i s h 
t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d , he must pro v e t h a t he was n o t m e d i c a l l y 
s t a t i o n a r y due t o t h e compensable i n j u r y when t h e D e t e r m i n a t i o n Order i s s u e d on 
A p r i l 3, 1987. 

Dr. C l i f f o r d i n d i c a t e d t h a t , f o l l o w i n g t h e March 7, 1987, l i f t i n g i n c i 
d e n t , c l a i m a n t was no l o n g e r m e d i c a l l y s t a t i o n a r y and o p i n e d t h a t t h e compens
a b l e i n j u r y o f J u l y 8, 1986 remained t h e " p r i m a r y m a t e r i a l c o n t r i b u t i n g f a c t o r " 
i n c l a i m a n t ' s worsened neck and upper back c o n d i t i o n (Exs 36, 4 3 ) . C l i f f o r d 
based h i s o p i n i o n on t h e f i n d i n g t h a t t h e n a t u r e and l o c a t i o n o f c l a i m a n t ' s 
symptoms f o l l o w i n g t h e compensable i n j u r y were almost i d e n t i c a l t o t h o s e f o l l o w 
i n g t h e March, 1987 i n c i d e n t . Dr. Duncan, a c h i r o p r a c t o r who p e r f o r m e d an i n d e 
pendent m e d i c a l e x a m i n a t i o n (IME) i n May, 1987, o p i n e d t h a t t h e o r i g i n a l com
pe n s a b l e i n j u r y had r e s o l v e d w i t h o u t impairment and t h a t c l a i m a n t ' s t h e n - c u r r e n t 
c o m p l a i n t s were r e l a t e d s o l e l y t o t h e March, 1987 i n c i d e n t (Ex 3 4 ) . A f t e r r e 
v i e w i n g t h e c o n f l i c t i n g o p i n i o n s , we are most persuaded by C l i f f o r d ' s o p i n i o n . 
As t r e a t i n g p h y s i c i a n s i n c e J u l y , 1986, C l i f f o r d had t h e b e s t o p p o r t u n i t y t o 
e v a l u a t e c l a i m a n t ' s c o n d i t i o n and i t s r e l a t i o n s h i p t o t h e compensable i n j u r y . 
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See W e i l a n d v.SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . Moreover, u n l i k e Duncan, 
C l i f f o r d examined c l a i m a n t b e f o r e and a f t e r t h e March, 1987 i n c i d e n t . See 
Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416, 421 ( 1 9 8 6 ) . We f i n d , t h e r e f o r e , 
t h a t t h e compensable i n j u r y remained a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
worsened c o n d i t i o n f o l l o w i n g t h e March, 1987 i n c i d e n t and t h a t f u r t h e r m a t e r i a l 
improvement was e x p e c t e d from c h i r o p r a c t i c t r e a t m e n t s and t h e passage o f t i m e . 
We f i n d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y due t o t h e compensable i n j u r y 
when t h e D e t e r m i n a t i o n Order i s s u e d on A p r i l 3, 1987. Hence, we c o n c l u d e t h a t 
t h e D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d c l a i m a n t ' s c l a i m and must be s e t 
a s i d e . 

E x t e n t o f Permanent D i s a b i l i t y 

We d e c l i n e t o r e a c h t h e e x t e n t o f d i s a b i l i t y i s s u e , because o u r d i s p o s i 
t i o n o f t h e p r e m a t u r e c l o s u r e i s s u e r e q u i r e s t h a t we s e t a s i d e t h e A p r i l 3, 1987 
D e t e r m i n a t i o n Order. 

C o m p e n s a b i l i t y o f M e d i c a l S e r v i c e s 

The R e f e r e e u p h e l d t h e i n s u r e r ' s May 20, 1987 d e n i a l o f m e d i c a l s e r v i c e s 
f o r c l a i m a n t ' s neck and upper back c o n d i t i o n , r e a s o n i n g t h a t t h e o f f - t h e - j o b 
l i f t i n g i n c i d e n t had i n t e r v e n e d so as t o p r e c l u d e a f i n d i n g o f c o m p e n s a b i l i t y . 
We d i s a g r e e . 

I n d i s p o s i n g o f t h e premature c l o s u r e i s s u e , we f o u n d t h a t t h e compensable 
i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s worsened neck and upper back c o n d i 
t i o n f o l l o w i n g t h e o f f - t h e - j o b l i f t i n g i n c i d e n t on March 7, 1987. Because 
c l a i m a n t ' s subsequent need f o r m e d i c a l s e r v i c e s was c l e a r l y o c c a s i o n e d by t h e 
worsened c o n d i t i o n , we n e c e s s a r i l y f i n d t h a t t h e compensable i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s need f o r neck and upper back t r e a t m e n t . Hence, 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r t h e neck and upper back c o n d i t i o n i s com
p e n s a b l e . See Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 
697-98 ( 1 9 8 7 ) ; J o r d a n v. SAIF, 86 Or App 29, 32 ( 1 9 8 7 ) . 

P e n a l t i e s and A t t o r n e y Fees 

1. D e n i a l o f May 20, 1987 

C l a i m a n t argues t h a t t h e i n s u r e r ' s p a r t i a l d e n i a l was u n r e a s o n a b l e . We 
d i s a g r e e . A t t h e t i m e o f t h e d e n i a l , t h e i n s u r e r had i n i t s p o s s e s s i o n Dr. 
Duncan's IME r e p o r t (Ex 3 4 ) . Duncan o p i n e d t h a t c l a i m a n t ' s compensable i n j u r y 
had r e s o l v e d and t h a t h i s t h e n - c u r r e n t c o n d i t i o n and r e s u l t i n g need f o r t r e a t 
ment was r e l a t e d t o t h e o f f - t h e - j o b l i f t i n g i n c i d e n t . Based on t h a t r e p o r t , we 
f i n d t h a t t h e i n s u r e r had a l e g i t i m a t e doubt o f i t s l i a b i l i t y f o r c l a i m a n t ' s 
m e d i c a l s e r v i c e s f o l l o w i n g t h e o f f - t h e - j o b i n c i d e n t . T h e r e f o r e , we d e c l i n e t o 
assess a p e n a l t y o r a t t o r n e y f e e based on t h a t p a r t i a l d e n i a l . See Brown v. 
A r g o n a u t I n s u r a n c e Company, 93 Or App 588 ( 1 9 8 8 ) ; P e t e r s o n v. SAIF, 78 Or App 
167, 172, r e v den 301 Or 193 ( 1 9 8 6 ) . 

2. A d m i n i s t r a t i v e Claim C l o s u r e 

C l a i m a n t a l s o argues t h a t t h e i n s u r e r u n r e a s o n a b l y c l o s e d h i s c l a i m by 
N o t i c e o f C l o s u r e on F e b r u a r y 20, 1987. We d i s a g r e e . A t t h e t i m e o f t h e 
i n s u r e r ' s a d m i n i s t r a t i v e c l o s u r e , t h e r e was u n c o n t r o v e r t e d m e d i c a l e v i d e n c e i n 
i t s p o s s e s s i o n t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y as o f J a n u a r y 5, 1987 
(Ex 2 3 ) . A l t h o u g h c h a r t n o t e s s u b m i t t e d a f t e r t h e a d m i n i s t r a t i v e c l o s u r e i n d i 
c a t e d t h e need f o r f u r t h e r c u r a t i v e t r e a t m e n t , t h e i n s u r e r was c l e a r l y j u s t i f i e d 
i n c l o s i n g t h e c l a i m a t t h e t i m e t h a t i t d i d so. No p e n a l t y o r a t t o r n e y f e e i s 
a p p r o p r i a t e h e r e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d October 2, 1987 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The p o r t i o n s o f t h e Referee's o r d e r t h a t a f f i r m e d t h e D e t e r m i n a t i o n 
Order o f A p r i l 3, 1987 and u p h e l d t h e i n s u r e r ' s d e n i a l o f May 20, 1987 a r e r e 
v e r s e d . The D e t e r m i n a t i o n Order i s s e t a s i d e and c l a i m a n t ' s neck and upper back 
i n j u r y c l a i m i s remanded t o t h e i n s u r e r f o r f u r t h e r p r o c e s s i n g t o c l o s u r e . 
C l a i m a n t ' s a t t o r n e y i s a l l o w e d an a t t o r n e y f e e o f 25 p e r c e n t o f any i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. The i n s u r e r ' s d e n i a l 
i s s e t a s i d e and c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m i s remanded t o t h e i n s u r e r 
f o r p r o c e s s i n g a c c o r d i n g t o law. For p r e v a i l i n g f r o m t h e i n s u r e r ' s d e n i a l a t 
h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $2,000, 
t o be p a i d by t h e i n s u r e r . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

January 3 1 , 1990 C i t e as 42 Van N a t t a 244 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JERRY S. PARKER, Claimant 

WCB Case No. 88-03850 & 88-03849 
ORDER ON REVIEW 

Bl a c k , e t a l , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

U n i t e d Employers I n s u r a n c e Company r e q u e s t s r e v i e w o f A r b i t r a t o r My
e r s ' o r d e r w h i c h : (1) s e t a s i d e i t s "back up" d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a r i g h t elbow c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e 
i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e A r b i t r a t o r ' s " F i n d i n g s o f F a c t " . 

CONCLUSIONS OF LAW 

We adopt t h e c o n c l u s i o n s o f law and r e a s o n i n g s e t f o r t h i n t h e 
" C o n c l u s i o n " s e c t i o n o f t h e A r b i t r a t o r ' s o r d e r , w i t h t h e f o l l o w i n g s upplementa
t i o n . 

I n t h a t t h e o r d e r which i s s u e d p u r s u a n t t o ORS 656.307 was r e c e i v e d 
by t h e Board on March 1 1 , 1988, our r e v i e w i s l i m i t e d t o q u e s t i o n s o f law o n l y . 
ORS 6 5 6 . 3 0 7 ( 2 ) ; T imothy R. Schroeder, 41 Van N a t t a 568 ( 1 9 8 9 ) . 

U n i t e d argued a t h e a r i n g t h a t SAIF waived i t s r i g h t t o c o n t e s t 
U n i t e d ' s d e n i a l as a "back up" d e n i a l , i n t h a t i t f a i l e d t o r a i s e t h e r e t r o a c -
t i v e n e s s o f t h e d e n i a l p r i o r t o t h e h e a r i n g . The A r b i t r a t o r d i d n o t address 
t h i s i s s u e . 

Assuming t h a t SAIF's a f f i r m a t i v e defense was an " i s s u e " , U n i t e d p r o 
v i d e s no a u t h o r i t y o r s u p p o r t f o r i t s c o n t e n t i o n t h a t SAIF w a i v e d t h i s Bauman 
i s s u e m e r e l y because i t was n o t e x p r e s s l y i d e n t i f i e d u n t i l t h e d a t e o f t h e he a r 
i n g . Former OAR 438-06-031 p r o v i d e d t h a t i s s u e s c o u l d be p r e s e n t e d b e f o r e , a t 
o r d u r i n g a h e a r i n g . U n i t e d ' s c o n t e n t i o n t h a t SAIF waived t h e i r r i g h t t o a s s e r t 
t h e "back up" d e n i a l as a defense i s w i t h o u t m e r i t . 
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W i t h r e s p e c t t o t h e i s s u e o f r e s p o n s i b i l i t y , we agree w i t h t h e A r b i 
t r a t o r t h a t "back up" d e n i a l s o f r e s p o n s i b i l i t y a r e p r o h i b i t e d , a bsent f r a u d , 
m i s r e p r e s e n t a t i o n , o r o t h e r i l l e g a l a c t i v i t i e s . E b b t i d e E n t e r p r i s e s v. Tucker. 
303 Or 459 ( 1 9 8 7 ) . Inasmuch as U n i t e d ' s acceptance o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m was n o t shown t o have been based on f r a u d , m i s r e p r e s e n t a t i o n , o r o t h e r i l 
l e g a l a c t i v i t y , i t s "back up" d e n i a l i s p r o h i b i t e d . E b b t i d e E n t e r p r i s e s v. 
Tucke r , s u p r a ; Bauman v. SAIF, 295 Or 788, 790 ( 1 9 8 3 ) . 

ORDER 

The A r b i t r a t o r ' s o r d e r , d a t e d June 2 1 , 1988, i s a f f i r m e d . A c l i e n t -
p a i d f e e , p a y a b l e f r o m U n i t e d Employers I n s u r a n c e Company t o i t s c o u n s e l , n o t t o 
exceed $1,318, i s approved. 

J a n u a r y 3 1 . 1990 C i t e as 42 Van N a t t a 245 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN E. PUTTIE, Claimant 

WCB Case No. 87-09775 
ORDER ON REVIEW 

Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 
S a i f L e g a l , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Menashe's o r d e r t h a t 
d e n i e d i t s r e q u e s t f o r a u t h o r i z a t i o n t o suspend payment o f c l a i m a n t ' s permanent 
t o t a l d i s a b i l i t y b e n e f i t s w h i l e he i s i n c a r c e r a t e d . On r e v i e w , t h e i s s u e i s 
su s p e n s i o n o f permanent t o t a l d i s a b i l i t y b e n e f i t s . 

The Board a f f i r m s t h e o r d e r o f t h e Referee as supplemented by t h e f o l l o w 
i n g a d d i t i o n a l f i n d i n g s o f f a c t and r e a s o n i n g . 

FINDINGS OF FACT 

C l a i m a n t became e n t i t l e d t o permanent t o t a l d i s a b i l i t y b e n e f i t s as o f 
March 23, 1987. Cl a i m a n t was i n c a r c e r a t e d A p r i l 10, 1987. 

CONCLUSIONS OF LAW AND OPINION 

SAIF argues t h a t c l a i m a n t i s n o t e n t i t l e d t o permanent and t o t a l d i s a b i l 
i t y b e n e f i t s because he d i d n o t e x p e r i e n c e l o s t wages d u r i n g h i s i n c a r c e r a t i o n . 
SAIF r e l i e s on t h e Supreme C o u r t ' s d e c i s i o n i n C u t r i q h t v. Weyerhaeuser Co., 299 
Or 290 ( 1 9 8 5 ) . I n C u t r i q h t , t h e Court found t h a t c l a i m a n t s who have v o l u n t a r i l y 
w i t h d r a w n f r o m t h e l a b o r market a re n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s f o r subsequent a g g r a v a t i o n s because t h e y have n o t e x p e r i e n c e d l o s t 
wages. 

C l a i m a n t argues t h a t t h e C u t r i q h t d o c t r i n e i s n o t a p p l i c a b l e t o permanent 
t o t a l d i s a b i l i t y b e n e f i t s , c i t i n g t h e Board's d e c i s i o n i n E v e r e t t S. S t a n l e y , 39 
Van N a t t a 486 ( 1 9 8 7 ) . The Board based i t s d e c i s i o n i n S t a n l e y on t h e t h e o r y 
t h a t permanent d i s a b i l i t y i s n o t based on wage r e p l a c e m e n t , so t h a t t h e 
r a t i o n a l e i n C u t r i q h t does n o t a p p l y . The Supreme Court has s i n c e c o n c l u d e d 
o t h e r w i s e i n i t s d e c i s i o n i n SAIF v. Stephen. 308 Or 41 (1989) (where t h e Co u r t 
a p p l i e d C u t r i q h t d o c t r i n e t o permanent t o t a l d i s a b i l i t y b e n e f i t s a f t e r r u l i n g 
t h a t permanent t o t a l d i s a b i l i t y i s based on wage r e p l a c e m e n t ) . 
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N e v e r t h e l e s s , we conclu d e t h a t Stephen i s n o t a p p l i c a b l e t o t h e p r e s e n t 
case. I n Stephen, t h e Co u r t h e l d t h a t a c l a i m a n t v o l u n t a r i l y w i t h d r a w i n g f r o m 
t h e l a b o r m arket p r i o r t o a f i n d i n g o f permanent t o t a l d i s a b i l i t y must e s t a b l i s h 
t h a t he o r she, b u t f o r t h e compensable i n j u r y , i s o r would be w i l l i n g t o seek 
r e g u l a r g a i n f u l employment i n o r d e r t o be e n t i t l e d t o an award o f permanent 
t o t a l d i s a b i l i t y . The Cou r t was concerned w i t h i n i t i a l e n t i t l e m e n t t o such 
b e n e f i t s . Here, c l a i m a n t had e s t a b l i s h e d h i s e n t i t l e m e n t t o a permanent t o t a l 
d i s a b i l i t y award p r i o r t o h i s i n c a r c e r a t i o n . The i s s u e i n t h e p r e s e n t case i s 
n o t w h e t h e r c l a i m a n t i s e n t i t l e d t o permanent t o t a l d i s a b i l i t y , b u t whe t h e r 
t h e s e b e n e f i t s can be suspended d u r i n g h i s i n c a r c e r a t i o n . 

We c o n c l u d e t h a t , w i t h o u t a showing o f an improvement- i n t h e p h y s i c a l , 
m e n t a l , s o c i a l and v o c a t i o n a l f a c t o r s w h i c h r e s u l t e d i n c l a i m a n t ' s permanent 
t o t a l d i s a b i l i t y award, j u s t i f y i n g a d j u s t m e n t o f t h e award p u r s u a n t t o ORS 
65 6 . 3 2 5 ( 3 ) , h i s b e n e f i t s may n o t be suspended d u r i n g i n c a r c e r a t i o n . A c c o r d 
i n g l y , we agree w i t h t h e Referee's r e f u s a l t o a u t h o r i z e s u s p e n s i o n o f b e n e f i t s . 
We n o t e t h a t t h e Refer e e ' s r u l i n g i s c o n s i s t e n t w i t h t h e Board's h o l d i n g i n 
Ralph E. Moen, 41 Van N a t t a 1231 (19 8 9 ) . I n Moen, t h e Board c o n c l u d e d t h a t a 
c l a i m a n t was s u b s t a n t i v e l y e n t i t l e d t o payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s 
d u r i n g i n c a r c e r a t i o n . I n s u p p o r t o f t h a t p o s i t i o n , t h e Board rea s o n e d t h a t an 
i n c a r c e r a t e d c l a i m a n t who i s m e d i c a l l y unable t o work has l o s t wages w i t h i n t h e 
meaning o f O u t r i g h t , and i s t h e r e f o r e e n t i t l e d t o c o n t i n u e d payment o f t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s d u r i n g i n c a r c e r a t i o n . See a l s o Ted W. Peckham, 41 Van 
N a t t a 609 ( 1 9 8 9 ) . We con c l u d e t h a t t h i s r e a s o n i n g i s e q u a l l y a p p l i c a b l e t o con
t i n u e d payment o f permanent t o t a l d i s a b i l i t y b e n e f i t s d u r i n g i n c a r c e r a t i o n . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . Such a f e e i s d e f i n e d as an 
"assessed f e e . " See OAR 438-15-005(2). However, we cannot award an assessed 
f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a st a t e m e n t o f s e r v i c e s . See OAR 438-15-
0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed 
f e e s h a l l n o t be awarded. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d February 1, 1988, i s a f f i r m e d . 

J a nuary 3 1 , 1990 C i t e as 42 Van N a t t a 246 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MERLE L. ROHRICH, Claimant 

WCB Case Nos. 88-22038, 88-18297 & 88-22039 
ORDER DENYING MOTION TO DISMISS 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

L i b e r t y N o r t h w e s t has moved t h e Board f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e ground t h a t a copy o f t h e r e q u e s t was n o t 
se r v e d on a l l p a r t i e s . We deny t h e m o t i o n . 

FINDINGS OF FACT 

The Referee's o r d e r i s s u e d November 30; 1989. C l a i m a n t ' s r e q u e s t 
f o r Board r e v i e w o f t h e Referee's o r d e r was r e c e i v e d by t h e Board on December 
15, 1989. The r e q u e s t d i d n o t i n d i c a t e t h a t a copy had been p r o v i d e d t o t h e em
p l o y e r o r i t s r e p r e s e n t a t i v e s . N e i t h e r t h e employer, L i b e r t y N o r t h w e s t , n or i t s 
c o u n s e l r e c e i v e d a copy o f c l a i m a n t ' s r e q u e s t f o r r e v i e w . 
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On December 20, 1989 t h e Board m a i l e d a c o m p u t e r - g e n e r a t e d l e t t e r t o 
a l l p a r t i e s a c k n o w l e d g i n g t h e r e q u e s t . 

CONCLUSIONS OF LAW 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on 
wh i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s 
Board r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w 
s h a l l be m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l 
p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656 . 2 9 5 ( 2 ) . Compliance w i t h 
ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d 
o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . A r g onaut I n s u r a n c e 
Co. v. K i n g , 63 Or App 847, 852 (19 8 3 ) . 

Here, c l a i m a n t f i l e d h i s r e q u e s t f o r Board r e v i e w o f t h e Referee's 
November 30, 1989 o r d e r on December 15, 1989. Thus, t h e r e q u e s t i s t i m e l y . See 
ORS 6 5 6 . 2 8 9 ( 3 ) . 

The o t h e r p a r t i e s t o t h e p r o c e e d i n g d i d n o t r e c e i v e c o p i e s o f 
c l a i m a n t ' s r e q u e s t f o r r e v i e w . However, computer-generated l e t t e r s acknowledg
i n g t h e r e q u e s t were m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g on December 20, 
1989. S i n c e t h e Board's acknowledgment l e t t e r was m a i l e d t o a l l p a r t i e s t o t h e 
h e a r i n g w i t h i n 20 days a f t e r t h e Referee's o r d e r , we c o n c l u d e t h a t i t i s more 
p r o b a b l e than, n o t t h a t t h e o t h e r p a r t i e s r e c e i v e d a c t u a l n o t i c e o f c l a i m a n t ' s 
r e q u e s t f o r r e v i e w w i t h i n t h e s t a t u t o r y 30-day p e r i o d . See John M. Carranza, 40 
Van N a t t a 773 ( 1 9 8 8 ) ; John D. F r a n c i s c o , 39 Van N a t t a 332 ( 1 9 8 7 ) ; ORS 
4 0 . 1 3 5 ( 1 ) ( q ) . 

A c c o r d i n g l y , L i b e r t y N orthwest's m o t i o n t o d i s m i s s i s d e n i e d . Upon 
r e c e i p t o f t h e h e a r i n g t r a n s c r i p t , c o p i e s w i l l be p r o v i d e d t o t h e p a r t i e s . 
T h e r e a f t e r , t h e Board w i l l implement a b r i e f i n g s c h e d u l e . 

I T IS SO ORDERED. 

Janu a r y 3 1 , 1990 C i t e as 42 Van N a t t a 247 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MITCHELL W. SHUCK, Claimant 

WCB Case Nos. 88-00202, 88-00201, 87-13744 & 88-05038 
ORDER ON REVIEW 

Emmons, e t a l , C l aimant A t t o r n e y s 
Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

A t h e r l y , e t a l , Defense A t t o r n e y s 
G a r r e t t , e t a l , Defense A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 
A l e x s i s R i s k Management r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r w h i c h : 

(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m a f o r low back c o n d i 
t i o n ; ( 2 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , i s s u e d on b e h a l f o f Pat's 
T a v e r n , o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; ( 3) u p h e l d 
N o r t h w e s t Farm Bureau's d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same 
c o n d i t i o n ; and (4) u p h e l d SAIF's d e n i a l , i s s u e d on b e h a l f o f Ammon B r o t h e r s , o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
r e s p o n s i b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 
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FINDINGS OF FACT 

The m i c r o t i s s u e damage d i d n o t worsen t h e u n d e r l y i n g c o n d i t i o n caused by 
t h e i n i t i a l i n j u r y . 

CONCLUSIONS OF LAW 

I n s u c c e s s i v e i n j u r y cases, t h e second employer i s r e s p o n s i b l e i f t h e 
second p e r i o d o f employment i n d e p e n d e n t l y c o n t r i b u t e s t o t h e c a u s a t i o n o f t h e 
d i s a b l i n g c o n d i t i o n . Hensel Phelps Const, v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . I n 
t h i s case, Dr. Saboe, t h e t r e a t i n g p h y s i c i a n , r a t i o n a l l y e x p l a i n e d h i s o p i n i o n s 
r e g a r d i n g c l a i m a n t ' s p r e s e n t c o n d i t i o n b e i n g an e x a c e r b a t i o n o f t h e i n i t i a l i n 
j u r y a t T i l i n e . The m i c r o t i s s u e damage d i s c u s s e d by Dr. Saboe and a c c e p t e d as 
f a c t by t h e R e f e r e e was n o t shown t o be a c o n t r i b u t i o n t o t h e c a u s a t i o n o f t h e 
d i s a b l i n g c o n d i t i o n . The mere f a c t t h a t a m i c r o s c o p i c e x a m i n a t i o n m i g h t show 
some t i s s u e damage t h a t d i d n o t e x i s t p r i o r t o t h e e x a c e r b a t i o n i s n o t p r o o f 
t h a t t h e u n d e r l y i n g c o n d i t i o n i s worsened. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 10, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $1,250, t o be p a i d by A l e x s i s R i s k 
Management. The Board approves c l i e n t - p a i d f e e s n o t t o exceed t h e f o l l o w i n g 
amounts f r o m each o f t h e f o l l o w i n g i n s u r e r s : (1) $1,738.50, A l e x s i s R i s k 
Management t o i t s c o u n s e l ; (2) $221, payable f r o m t h e SAIF C o r p o r a t i o n t o i t s 
o u t s i d e c o u n s e l ; and (3) $711.50, payable from Northwest Farm Bureau t o i t s 
c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
JACKIE L. SHUTTS, Claimant 

WCB Case Nos. 87-06260 & 87-15413 
ORDER ON REVIEW 

Olson Law Fi r m , Claimant A t t o r n e y 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Myzak's o r d e r w h i c h : (1) 
se t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h er c u r r e n t low back 
c o n d i t i o n ; (2) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t c e r v i c a l and 
r i g h t arm c o m p l a i n t s ; and (3) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r r i g h t c a r p a l t u n n e l syndrome. The i s s u e s on r e v i e w a r e a g g r a 
v a t i o n and c o m p e n s a b i l i t y . 

We a f f i r m t h o s e p o r t i o n s o f t h e Referee's o r d e r t h a t s e t a s i d e t h e d e n i a l s 
o f c l a i m a n t ' s c u r r e n t c e r v i c a l and r i g h t arm c o m p l a i n t s and r i g h t c a r p a l t u n n e l 
syndrome. We r e v e r s e t h a t p o r t i o n w h i c h s e t a s i d e t h e d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r her low back c o n d i t i o n . I n l i g h t o f t h i s d e c i s i o n , we 
m o d i f y t h e R e f e r e e ' s a t t o r n e y f e e award. 

FINDINGS OF FACT . 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 
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On March 1 1 , 1987, Dr. A k i t a , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , r e p o r t e d 
t h a t c l a i m a n t was " t a k e n o f f work as o f February 10, 1987 t o t h e p r e s e n t due t o 
her a g g r a v a t i o n o f her r i g h t c a r p a l t u n n e l syndrome." (Ex. 2 7 ) . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t was r e n d e r e d l e s s a b l e t o work by e i t h e r a p a t h o l o g i c a l o r 
symptomatic w o r s e n i n g o f her low back c o n d i t i o n . 

C l a i m a n t ' s c u r r e n t e x a c e r b a t i o n i s n o t g r e a t e r i n degree o r d u r a t i o n t h a n 
was a n t i c i p a t e d by t h e J u l y 10, 1985 O p i n i o n and Order. 

C l a i m a n t was n o t t o t a l l y d i s a b l e d f o r 14 c o n s e c u t i v e days due t o her low 
back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e n o t e d t h a t , as a r e s u l t o f low back p a i n , c l a i m a n t had a d d i 
t i o n a l r e s t r i c t i o n s p l a c e d on her a c t i v i t i e s beyond t h o s e p r e s e n t a t t h e t i m e o f 
her l a s t award o f compensation. From t h i s t h e Referee c o n c l u d e d t h a t h er low 
back c o n d i t i o n had worsened, a t l e a s t t e m p o r a r i l y , and t h e r e f o r e an a g g r a v a t i o n 
o f h e r c o n d i t i o n had o c c u r r e d . 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e t h a t : (1) her 
c o n d i t i o n has worsened s i n c e t h e l a s t award o f compensation, so t h a t she i s more 
d i s a b l e d , e i t h e r t e m p o r a r i l y o r per m a n e n t l y ; and (2) her compensable i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) ; G r able 
v. Weyerhaeuser Company, 291 Or 387, 400-01 ( 1 9 8 1 ) ; Smith v. SAIF, 302 Or 396, 
399 ( 1 9 8 6 ) . I f t h e c l a i m i n v o l v e s an unscheduled body p a r t , "more d i s a b l e d " 
means i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y . See Smith v. SAIF, s u p r a . 

Here, c l a i m a n t began t r e a t i n g w i t h Dr. A k i t a i n Ja n u a r y , 1987, w i t h com
p l a i n t s o f c o n s t a n t low back p a i n w h i c h she a t t r i b u t e d t o h e r compensable low 
back i n j u r y o f June, 1983. L a t e r i n t h e course o f t r e a t m e n t , c l a i m a n t began 
c o m p l a i n i n g o f neck, s h o u l d e r s , and r i g h t arm problems. On F e b r u a r y 10, 1987, 
Dr. A k i t a t o o k c l a i m a n t o f f work "due t o an o n - t h e - j o b i n j u r y s u f f e r e d a t 
Diane's Foods." T h i s s t a t e m e n t was l a t e r c l a r i f i e d by Dr. A k i t a t o r e f e r t o 
c l a i m a n t ' s c a r p a l t u n n e l syndrome. 

We n o t e t h a t on March 1 1 , 1987, t h e same d a t e t h a t Dr. A k i t a s e n t t h e r e 
p o r t t o SAIF w h i c h a t t r i b u t e d c l a i m a n t ' s need t o be r e l e a s e d f r o m work t o her 
c a r p a l t u n n e l syndrome, a n o t h e r s h o r t l e t t e r was se n t by Dr. A k i t a t o SAIF. (Ex. 
27 & 2 8 ) . I n t h i s l e t t e r , Dr. A k i t a n o t i f i e d SAIF t h a t he had been t r e a t i n g 
c l a i m a n t f o r "an a g g r a v a t i o n o f her p r e v i o u s o n - t h e - j o b i n j u r y o f 6/83." 
C l a i m a n t ' s d a t e o f i n j u r y f o r her low back i s November 15, 1983. The i n i t i a l 
d i a g n o s i s o f c l a i m a n t ' s c a r p a l t u n n e l syndrome, w h i c h i s c i t e d i n Dr. A k i t a ' s 
o t h e r r e p o r t , was r e p o r t e d by Dr. B o l i n on June 30, 1984. 

We a r e persuaded by t h e unambiguous s t a t e m e n t made by Dr. A k i t a i n E x h i b i t 
27, t h a t c l a i m a n t ' s r e l e a s e from work was n e c e s s i t a t e d by h e r c a r p a l t u n n e l syn
drome, and c o n c l u d e t h a t t h e "6/83" d a t e c o n t a i n e d i n E x h i b i t 28 i s a t y p o g r a p h 
i c a l e r r o r and s h o u l d r e a d "6/84." We f u r t h e r c o n c l u d e t h a t c l a i m a n t ' s r e l e a s e 
f r o m work was n o t a t t r i b u t a b l e t o a wo r s e n i n g o f her low back c o n d i t i o n . 

C l a i m a n t ' s l a s t award o r arrangement o f compensation was R e f e r e e Johnson's 
J u l y 10, 1985 o r d e r , w h i c h awarded her 20 p e r c e n t u n s cheduled permanent p a r t i a l 
d i s a b i l i t y f o r her low back. 
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The R e f e r e e i s c o r r e c t i n n o t i n g t h a t c l a i m a n t had i n c r e a s e d r e s t r i c t i o n s 
p l a c e d on h e r a c t i v i t i e s by Dr. A k i t a as a r e s u l t o f her low back p a i n . I n 
J a n u a r y 1987 t h e s e c o n s i s t e d o f s i t t i n g and s t a n d i n g f o r no l o n g e r t h a n 15 
m i n u t e s i n t e r v a l s . By October 1987 c l a i m a n t was a l l o w e d " t o change p o s i t i o n s 
f r o m s i t t i n g t o s t a n d i n g as needed o r f r e q u e n t l y . " Ex. 45. Y e t , t h e s e r e s t r i c 
t i o n s d i d n o t cause c l a i m a n t t o be r e l e a s e d from work. However, we a r e 
persuaded t h a t c l a i m a n t ' s i n c r e a s e d low back symptoms r e s u l t e d i n a d i m i n i s h m e n t 
o f h e r e a r n i n g c a p a c i t y beyond t h e l e v e l f i x e d a t t h e t i m e o f her l a s t award o r 
arrangement o f compensation. 

I n t h o s e cases i n w h i c h t h e l a s t award o r arrangement o f u n s c h e d u l e d p e r 
manent p a r t i a l d i s a b i l i t y compensation a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s , accom
p a n i e d by a d i m i n i s h e d e a r n i n g c a p a c i t y , t h e c l a i m a n t must a l s o p r o v e t h a t her 
e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i 
p a t e d , o r t h a t her e x a c e r b a t i o n r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s 
a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Edward D. Lucas, 41 Van N a t t a 2272 (1989) 

P r i o r t o t h e l a s t award, some o f t h e m e d i c a l r e p o r t s s t a t e t h a t c l a i m a n t 
can be e x p e c t e d t o have p e r i o d i c e x a c e r b a t i o n s . Since J u l y 1985, c l a i m a n t has 
had f l a r e ups o f her low back problem. I n her t e s t i m o n y , when asked i f t h e 
symptoms i n h e r low back changed i n l a t e 86 o r e a r l y 87, c l a i m a n t r e p l i e d " i t 
s t a r t e d s w e l l i n g a g a i n , " " l i k e i t always had." C l a i m a n t f u r t h e r acknowledged 
t h a t she c o n t i n u e d t o work a f t e r her low back e x a c e r b a t e d u n t i l she was t a k e n 
o f f work because o f her arm c o m p l a i n t s . 

Based on t h e m e d i c a l r e p o r t s o f expected e x a c e r b a t i o n s and c l a i m a n t ' s 
t e s t i m o n y t h a t h e r symptoms were s i m i l a r t o what t h e y had been, we f i n d t h a t t h e 
e x a c e r b a t i o n d i d n o t exceed what had been a n t i c i p a t e d . S i n c e c l a i m a n t ' s e x a c e r 
b a t i o n i n J a n u a r y 1987 d i d n o t exceed what was a n t i c i p a t e d i n t h e l a s t award o f 
c ompensation, and t h e r e c o r d i s d e v o i d o f e v i d e n c e w h i c h would show she was 
t o t a l l y d i s a b l e d f o r 14 c o n s e c u t i v e days, due t o her low back c o n d i t i o n , 
c l a i m a n t has f a i l e d t o p r o v e an a g g r a v a t i o n . 

C o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e f o r c l a i m a n t ' s c u r r e n t c e r v i c a l and 
r i g h t arm c o n d i t i o n s and o c c u p a t i o n a l d i s e a s e c l a i m f o r r i g h t c a r p a l t u n n e l 
syndrome, we adopt t h e Referee's c o n c l u s i o n s and o p i n i o n as o u r own. 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w c o n c e r n i n g t h e p a r t i a l d e n i a l 
and o c c u p a t i o n a l d i s e a s e i s s u e s . Such a f e e i s d e f i n e d as an "assessed f e e . " 
See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we cannot award an assessed f e e u n l e s s 
c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 
Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f e e 
s h a l l n o t be awarded. See OAR 438-15-010(5). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 13, 1988 i s r e v e r s e d i n p a r t , m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f SAIF's d e n i a l o f A p r i l 14, 1987 
w h i c h d e n i e d c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n o f her low back c o n d i t i o n i s 
r e i n s t a t e d and u p h e l d . I n l i e u o f t h e Referee's a t t o r n e y f e e award c o n c e r n i n g 
t h i s d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded $750, t o be p a i d by SAIF. The 
r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
THERESA SIEFER, Claimant 
WCB Case No. 88-07428 

ORDER ON REVIEW 
R o l l , e t a l , C l aimant A t t o r n e y s 

Mark B r o n s t e i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r w h i c h : ( 1 ) i n c r e a s e d her 
s c h e d u l e d permanent d i s a b i l i t y award f o r t h e l o s s o f use o r f u n c t i o n o f t h e l e f t 
arm f r o m 5 p e r c e n t (9.6 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O r d e r , t o 10 p e r 
c e n t (19.2 d e g r e e s ) ; (2) a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 10 p e r c e n t 
(19.2 degrees) sche d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f 
t h e r i g h t arm; (3) d e c l i n e d t o d i r e c t t h e SAIF C o r p o r a t i o n t o r e i m b u r s e her f o r 
m e d i c a l and m i l e a g e expenses; (4) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e 
f o r SAIF's a l l e g e d l y u n reasonable r e f u s a l t o r e i m b u r s e h e r f o r m e d i c a l and 
m i l e a g e expenses. On r e v i e w , t h e i s s u e s a r e e x t e n t o f sc h e d u l e d permanent 
p a r t i a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s , and m e d i c a l s e r v i c e s . 

The Board a f f i r m s and adopts t h e Referee's o r d e r w i t h t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s and c o n c l u s i o n s . 

C l a i m a n t contends on r e v i e w t h a t , c o n t r a r y t o t h e R e f e r e e ' s f i n d i n g s , she 
e s t a b l i s h e d t h a t SAIF has r e c e i v e d c e r t a i n r e q u e s t s f o r reimbursement o f m e d i c a l 
and t r a v e l expenses and t h u s i s e n t i t l e d t o an o r d e r r e q u i r i n g reimbursement and 
p e n a l t i e s and a t t o r n e y f e e s . She r e l i e s on t h e m a i l i n g p r e s u m p t i o n . 

We agree t h a t c l a i m a n t may r e l y on a r e b u t t a b l e p r e s u m p t i o n o f r e c e i p t o f 
a document i f she e s t a b l i s h e s t h a t she has p r o p e r l y addressed a l e t t e r e n c l o s i n g 
t h e document and d e p o s i t e d i t i n t h e m a i l s . I n t h i s case, however, c l a i m a n t ' s 
t e s t i m o n y c o n c e r n i n g t h e method o f m a i l i n g , t h e i d e n t i t y o f t h e documents m a i l e d 
and t h e s e r v i c e s f o r w h i c h she sought reimbursement i s t o o i m p r e c i s e t o a l l o w us 
t o make f i n d i n g s p e r m i t t i n g us t o conclude t h a t t h e expenses a r e compensable and 
t o o r d e r them p a i d . T h i s does n o t p r e c l u d e h e r , however, f r o m s e e k i n g 
r eimbursement o f them f r o m SAIF i n t h e f u t u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2, 1988, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JEFFREY K. STAFFORD, Claimant 

WCB Case No. 87-09052 
ORDER ON REVIEW 

G a t t i , e t a l , C l a i m a n t A t t o r n e y s 
H a r o l d M. S l i g e r , A t t o r n e y 

Sharon Schooley ( S a i f ) , Defense A t t o r n e y 
C a r l M. Da v i s , A s s i s t a n t A t t o r n e y General 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee McGeorge's o r d e r w h i c h s e t a s i d e 
t h e SAIF C o r p o r a t i o n ' s acceptance o f h i s back i n j u r y c l a i m , i s s u e d on b e h a l f o f 
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t h e a l l e g e d n o n c o m p l y i n g employer. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , 
j u r i s d i c t i o n and co m p l i a n c e . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t was h i r e d by W a l t e r Summerton, i n F e b r u a r y 1987, t o a s s i s t 
Summerton i n i n s t a l l i n g n a t u r a l gas p i p e i n a r e s t a u r a n t . C l a i m a n t was h i r e d by 
Summerton as an i n d i v i d u a l , n o t by Summerton's b u s i n e s s , Adept M e c h a n i c a l 
S p e c i a l i s t s . 

I t was a n t i c i p a t e d t h a t t h e j o b would t a k e o n l y two days t o com
p l e t e . C l a i m a n t was t o e a r n no l e s s t h a n $5 per hour. He was a c t u a l l y p a i d a 
t o t a l o f $90. 

Cl a i m a n t worked w i t h Summerton on F r i d a y F e b r u a r y 20, 1987, making 
p r e p a r a t i o n s t o b e g i n t h e j o b . On Saturday February 2 1 , 1987, c l a i m a n t and 
Summerton worked i n s t a l l i n g p i p e . N e i t h e r worked on Sunday F e b r u a r y 22, 1987. 

Cl a i m a n t a s s e r t e d t h a t he was i n j u r e d on F e b r u a r y 22, 1987. On 
March 20, 1987, he f i l e d a w o r k e r s ' compensation c l a i m . On A p r i l 22, 1987, t h e 
Compliance D i v i s i o n f o u n d W a l t e r Summerton, dba Adept M e c h a n i c a l S p e c i a l i s t s , t o 
be a no n - c o m p l y i n g employer, and t h a t c l a i m a n t was a s u b j e c t employee o f Adept 
M e c h a n i c a l S p e c i a l i s t s on t h e d a t e o f h i s a l l e g e d i n j u r y . SAIF a c c e p t e d 
c l a i m a n t ' s c l a i m , as p r o c e s s i n g agent, on June 1, 1987. 

ULTIMATE FINDINGS 

C l a i m a n t was n o t i n j u r e d on t h e j o b w h i l e w o r k i n g w i t h Summerton i n 
s t a l l i n g gas p i p e . 

C l a i m a n t ' s employment w i t h Summerton was c a s u a l and Summerton d i d 
n o t employ any o t h e r s u b j e c t employees. Summerton was n o t a s u b j e c t employer. 

CONCLUSIONS OF LAW AND OPINION 

P r i o r t o SAIF's acceptance o f t h e c l a i m , b o t h Summerton and h i s 
a t t o r n e y w r o t e l e t t e r s t o t h e Workers' Compensation Department (Workers' Compen
s a t i o n D i v i s i o n ) r e q u e s t i n g a h e a r i n g t o c o n t e s t c o m p e n s a b i l i t y . The R e f e r e e 
s u b s e q u e n t l y f o u n d t h a t , because o f many i n c o n s i s t e n c i e s i n c l a i m a n t ' s t e s t i 
mony, he had n o t i n j u r e d h i s back a t work and, t h u s , d e n i e d c o m p e n s a b i l i t y o f 
t h e c l a i m . 

On r e v i e w , c l a i m a n t argues, c i t i n g D e r r v b e r r v v. Pokey, 91 Or App 
533 ( 1 9 8 8 ) , t h a t h i s c l a i m had n o t o r i g i n a l l y been p r o p e r l y d e n i e d because t h o s e 
l e t t e r s were n o t m a i l e d t o him and d i d n o t meet t h e r e q u i r e m e n t s o f ORS 656.262; 
and, as a r e s u l t o f SAIF's acceptance, he was e n t i t l e d t o compensation. How
e v e r , t h a t p o r t i o n o f D e r r v b e r r v t h a t suggests i t i s a noncomplying e m p l o y e r ' s 
r e s p o n s i b i l i t y t o accep t o r deny a c l a i m has been disavowed. C l a r k v. L i n n , 98 
Or App 393 ( 1 9 8 9 ) . I n C l a r k v. L i n n , t h e c o u r t h e l d t h a t an a l l e g e d noncomply
i n g employer w h i c h r e q u e s t s a h e a r i n g on c o m p e n s a b i l i t y i s e n t i t l e d t o such a 
d e t e r m i n a t i o n whether o r n o t t h e employer p r o p e r l y d e n i e d t h e c l a i m p u r s u a n t t o 
ORS 656.262. 

C l a i m a n t n e x t argues t h a t t h e Referee d i d n o t have j u r i s d i c t i o n t o 
hear t h e i s s u e o f c o m p e n s a b i l i t y because t h e employer r e q u e s t e d a h e a r i n g on t h e 
i s s u e b e f o r e SAIF had acce p t e d t h e c l a i m . N e v e r t h e l e s s , when a p a r t y f a i l s t o 
o b j e c t t o p r o c e e d i n g w i t h a h e a r i n g t h a t i s conducted as a r e s u l t o f a p r e m a t u r e 
r e q u e s t , t h e p a r t y has waived i t s r i g h t t o o b j e c t . Thomas v. SAIF, 64 Or App 
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193 ( 1 9 8 3 ) . Here, c l a i m a n t d i d n o t o b j e c t a t h e a r i n g and t h e i s s u e was f u l l y 
l i t i g a t e d . The Re f e r e e , t h e r e f o r e , had j u r i s d i c t i o n t o hear t h e i s s u e . 

I n her O p i n i o n and Order, t h e Referee s t a t e d t h a t because she had 
fo u n d t h e c l a i m t o be noncompensable, t h e i s s u e o f noncompliance was r e n d e r e d 
moot. We d i s a g r e e . The r e q u e s t f o r h e a r i n g c h a l l e n g i n g t h e Proposed and F i n a l 
Order o f t h e Compliance D i v i s i o n cannot be i g n o r e d . Because t h e r e c o r d was 
a d e q u a t e l y d e v e l o p e d and because t h e r e q u e s t f o r h e a r i n g must be d i s p o s e d o f , on 
de novo r e v i e w we c o n s i d e r t h e i s s u e o f noncompliance o f Mr. Summerton. See 
D e s t a e l v. N i c o l a i Company, 80 Or App 596, 600-01 ( 1 9 8 6 ) . 

I n o r d e r t o be a noncomplying employer, t h e employer must f i r s t be a 
s u b j e c t employer; i . e . , employ one o r more s u b j e c t w o r k e r s i n t h e s t a t e . ORS 
656.023. " S u b j e c t w o r k e r " i s d e f i n e d by ORS 656.027. A l l w o r k e r s a r e s u b j e c t 
w o r k e r s e x c e p t t h o s e e x p r e s s l y d e s i g n a t e d as n o n s u b j e c t . S u b s e c t i o n (3) o f ORS 
656.027 a p p l i e s i n t h e p r e s e n t case and d e s i g n a t e s a n o n s u b j e c t w o r k e r as: 

" ( 3 ) ( a ) A worker whose employment i s c a s u a l and 
e i t h e r : 

"(A) The employment i s n o t i n t h e course o f t h e 
t r a d e , b u s i n e s s o r p r o f e s s i o n o f t h e employer; o r 

"(B) The employment i s i n t h e course o f t h e t r a d e , 
b u s i n e s s o r p r o f e s s i o n o f a n o n s u b j e c t employer." 

Casual employment r e f e r s t o t h o s e "employments where t h e work i n any 
30-day p e r i o d , w i t h o u t r e g a r d t o t h e number o f wo r k e r s employed, i n v o l v e s a 
t o t a l l a b o r c o s t o f l e s s t h a n $200." 

C l a i m a n t ' s employment was " c a s u a l " under e i t h e r s u b s e c t i o n (A) o r 
(B) . He was h i r e d t o work a t most two days, and was t o be p a i d $5 p e r hour. 
The a c t u a l amount p a i d c l a i m a n t by Mr. Summerton was $90. The e v i d e n c e i n d i 
c a t e s t h a t Summerton, as an i n d i v i d u a l , employed no o t h e r w o r k e r s . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s employment was c a s u a l and 
t h a t Mr. Summerton d i d n o t employ any o t h e r s u b j e c t w o r k e r s . Mr. Summerton was 
n o t a s u b j e c t employer w i t h i n t h e meaning o f ORS 656.023 and t h u s , was n o t a 
no n c o m p l y i n g employer. 

ORDER 

The Referee's o r d e r d a t e d June 7, 1988 i s a f f i r m e d . The D e p a r t 
ment's A p r i l 22, 1987 Proposed and F i n a l Order f i n d i n g t h e employer t o be non-
c o m p l y i n g i s s e t a s i d e . 

J a n u a r y 3 1 , 1990 C i t e as 42 Van N a t t a 253 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DENNIS WILLIAMS, Claimant 

WCB Case Nos. 87-17220 & 88-03048 
ORDER ON REVIEW 

B i s c h o f f & Strooband, C l a i m a n t A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 
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The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r w h i c h 
f o u n d t h a t c l a i m a n t was a s u b j e c t worker o f SAIF's i n s u r e d a t t h e t i m e o f i n 
j u r y . On r e v i e w , t h e s o l e i s s u e i s s u b j e c t i v i t y . We a f f i r m and adopt t h e o r d e r 
o f t h e R e f e r e e w i t h t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

A t t h e t i m e Dan H u t c h i s o n and h i s crew s i g n e d up f o r t h e Canyon M o u n t a i n 
f i r e , H u t c h i s o n asked what t h e men would be p a i d f o r f i r e f i g h t i n g work. The man 
who s i g n e d them up qu o t e d h o u r l y r a t e s which v a r i e d depending on t h e n a t u r e o f 
t h e work p e r f o r m e d . 

C l a i m a n t was employed by t h e S t a t e Department o f F o r e s t r y a t t h e t i m e he 
was i n j u r e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 26, 1988, i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded an assessed f e e o f $425, t o be p a i d by t h e SAIF C o r p o r a t i o n . The 
Board approves a c l i e n t - p a i d f e e , n o t t o exceed $858, f o r s e r v i c e s o f c o u n s e l 
f o r L i b e r t y N o r t h w e s t . 

J a nuary 3 1 , 1990 C i t e as 42 Van N a t t a 254 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
R. J . WILLIS, Claimant 
WCB Case No. 87-15112 

ORDER ON REVIEW 
S t e b b i n s & C o f f e y , C l a i m a n t A t t o r n e y s 

S a i f L e g a l , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h e p o r t i o n o f R e f e r e e Mongrain's 
o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e s o l e 
i s s u e i s permanent t o t a l d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n 
and e x c e p t i o n . 

FINDING OF ULTIMATE FACT 

C l a i m a n t cannot r e g u l a r l y p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u 
p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h h i s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y (PTD), c l a i m a n t 
must p r o v e t h a t he cannot r e g u l a r l y p e r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; H a r r i s v. SAIF, 292 Or 683, 695 ( 1 9 8 2 ) . 
C l a i m a n t does n o t con t e n d t h a t he i s p h y s i c a l l y i n c a p a c i t a t e d ; t h e r e f o r e , he can 
p r e v a i l o n l y i f he pro v e s t h a t he i s PTD under t h e s o - c a l l e d " o d d - l o t " d o c t r i n e . 
Under t h a t d o c t r i n e , an i n j u r e d w o r k e r , capable o f p e r f o r m i n g work o f some k i n d , 
may s t i l l be p e r m a n e n t l y and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f h i s p h y s i 
c a l c o n d i t i o n and c e r t a i n nonmedical f a c t o r s , such as age, e d u c a t i o n , work 
e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l 
c o n d i t i o n s . C l a r k v. Bois e Cascade Corp., 72 Or App 397, 399 ( 1 9 8 5 ) . 
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We agree w i t h t h e Referee's c o n c l u s i o n t h a t a t l e a s t a p o r t i o n o f 
c l a i m a n t ' s c u r r e n t d i s a b i l i t y due t o Pa r k i n s o n ' s Disease p r e e x i s t e d t h e i n d u s 
t r i a l a c c i d e n t and, t h e r e f o r e , may be c o n s i d e r e d i n d e t e r m i n i n g c l a i m a n t ' s PTD 
s t a t u s . See ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . However, i n t h e l a s t p a r a g r a p h o f page t h r e e o f 
h i s o r d e r , t h e R eferee a p p a r e n t l y c o n s i d e r e d c l a i m a n t ' s t r e m o r s due t o 
P a r k i n s o n ' s Disease as t h e y appeared a t h e a r i n g . That i s e r r o r . There i s p e r 
s u a s i v e e v i d e n c e t h a t t h e P a r k i n s o n ' s Disease and r e l a t e d t r e m o r s have worsened 
s i n c e t h e i n d u s t r i a l a c c i d e n t (Ex 3 4 ) ; t h e r e f o r e , t h e p o s t - a c c i d e n t w o r s e n i n g o f 
c l a i m a n t ' s t r e m o r s s h o u l d n o t be c o n s i d e r e d i n t h e PTD a n a l y s i s . Bob G. O'Neal, 
37 Van N a t t a 255 ( 1 9 8 5 ) , a f f ' d mem O'Neal v. Borden, I n c . . 77 Or App 194 (19 8 5 ) . 
N e v e r t h e l e s s , a f t e r c o n s i d e r i n g c l a i m a n t ' s p r e e x i s t i n g d i s a b i l i t y due t o 
P a r k i n s o n ' s Disease and h i s c u r r e n t d i s a b i l i t y due t o t h e neck i n j u r y , as w e l l 
as n o n m e d i c a l f a c t o r s o f age, e d u c a t i o n and p r i o r work e x p e r i e n c e , we conclu d e 
t h a t c l a i m a n t has e s t a b l i s h e d h i s e n t i t l e m e n t t o PTD under t h e o d d - l o t d o c t r i n e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d February 5, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 

F e b r u a r y 1, 1990 C i t e as 42 Van N a t t a 255 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JESSE L. COLBERT, Claimant 

WCB Case No. 88-03550 
ORDER ON REVIEW 

Emmons, K y l e , e t a l , C l a i m a n t A t t o r n e y s 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e Brazeau's o r d e r 
t h a t : ( 1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y , and (2) i n c r e a s e d 
c l a i m a n t ' s u n s cheduled permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 40 
p e r c e n t (128 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 85 p e r c e n t (272 de
gr e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplement. 

CONCLUSIONS OF LAW AND OPINION 

The t r e a t i n g p h y s i c i a n ' s f a i l u r e t o r e l e a s e c l a i m a n t t o r e t u r n t o work 
c o u p l e d w i t h h i s s t a t e m e n t t h a t c l a i m a n t c o u l d do c e r t a i n s e d e n t a r y j o b s c r e a t e s 
an a m b i g u i t y . That a m b i g u i t y works i n c l a i m a n t ' s d i s f a v o r when a s s e s s i n g 
w h e t h e r i t i s f u t i l e f o r him t o seek work. See Smith v. Bro o k s - S c a n l o n , I n c . , 
54 Or App 730 ( 1 9 8 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 1, 1988, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LANCE O. GLOVER, Claimant 

WCB Case No. 88-01364 
ORDER ON REVIEW 

Welch, e t a l , C l aimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
McGeorge's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , and 
c l a i m a n t c r o s s - a p p e a l s Referee McGeorge's f a i l u r e t o assess p e n a l t i e s and asso
c i a t e d a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d f a i l u r e t o p r o v i d e documents. On 
r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s . 
We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d t h e c e r v i c a l and lumbar r e g i o n s o f h i s back 
on May 2 1 , 1986, w h i l e employed as a p r e f i t t e r f o r a door company. The c l a i m 
was s u b s e q u e n t l y c l o s e d by D e t e r m i n a t i o n Order, d a t e d August 26, 1986, w h i c h 
awarded t e m p o r a r y d i s a b i l i t y o n l y . 

S h o r t l y t h e r e a f t e r , c l a i m a n t ' s c o n d i t i o n worsened and t h e c l a i m was r e 
opened. The c l a i m was c l o s e d by D e t e r m i n a t i o n Order, d a t e d A p r i l 3, 1987, 
aw a r d i n g t e m p o r a r y d i s a b i l i t y o n l y . 

C l a i m a n t r e q u e s t e d a h e a r i n g from t h e s e D e t e r m i n a t i o n O r d e r s . P u r s u a n t t o 
an O c t o b e r 13, 1987 s t i p u l a t i o n , c l a i m a n t was.awarded 2 p e r c e n t permanent un
sch e d u l e d d i s a b i l i t y . 

From F e b r u a r y 1987 u n t i l December 1987, c l a i m a n t r e c e i v e d no m e d i c a l 
t r e a t m e n t f o r h i s back c o n d i t i o n . He d i d n o t r e t u r n t o work. Sometime i n l a t e 
November o r e a r l y December 1987, c l a i m a n t began c o l l e c t i n g unemployment compen
s a t i o n . 

I n e a r l y December, 1987, w h i l e p l a y i n g b a s k e t b a l l w i t h h i s son, c l a i m a n t 
e x a c e r b a t e d h i s u n d e r l y i n g back c o n d i t i o n . He r e c e i v e d c h i r o p r a c t i c t r e a t m e n t 
f r o m Dr. F e r r a n t e , who a u t h o r i z e d a r e l e a s e from work f o r a p p r o x i m a t e l y two 
weeks. 

On December 29, 1987, t h e employer d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m , 
i n d i c a t i n g t h a t , " i t does n o t appear t h a t your, c o n d i t i o n was worsened by o r 
arose o u t o f and i n t h e course o f your employment." C l a i m a n t r e q u e s t e d a h e a r 
i n g . 

I n March, 1988, F e r r a n t e r e p o r t e d t h a t c l a i m a n t s h o u l d n o t r e t u r n t o h i s 
p r e v i o u s employment as a g l a z e r , and s h o u l d a v o i d heavy l i f t i n g and awkward 
p o s i t i o n s . I n A p r i l , 1988, Dr. Grossenbacher, independent m e d i c a l examiner, 
r e p o r t e d t h a t c l a i m a n t was capable o f r e t u r n i n g t o m o d i f i e d employment. 

CONCLUSIONS OF LAW 

The R e f e r e e s e t a s i d e t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m , r e a s o n i n g t h a t c l a i m a n t e s t a b l i s h e d an a g g r a v a t i o n by p r o v i n g 
t h a t t h e symptomatology o f h i s c o n d i t i o n was more d i s a b l i n g t h a n a t t h e t i m e o f 
t h e l a s t arrangement o f compensation. F u r t h e r , t h e Referee c o n c l u d e d t h a t 
c l a i m a n t ' s i n c r e a s e d p a i n made him l e s s a b l e t o work t h a n a t t h e t i m e o f t h e 
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l a s t arrangement o f compensation, and t h u s he had e s t a b l i s h e d an a g g r a v a t i o n 
c l a i m . We agree, b u t w i t h d i f f e r e n t r e a s o n i n g . 
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A g g r a v a t i o n 

As a g e n e r a l r u l e , i n an unscheduled d i s a b i l i t y case a c l a i m a n t i s 
e n t i t l e d t o have h i s c l a i m reopened under ORS 656.273 when, as a r e s u l t o f a 
s ymptomatic w o r s e n i n g o f h i s compensable c o n d i t i o n , he i s l e s s a b l e t o work t h a n 
a t t h e t i m e o f t h e l a s t arrangement o f compensation. Smith v. SAIF, 302 Or 396 
( 1 9 8 6 ) . The w o r s e n i n g may be e i t h e r t e mporary o r permanent. 

For e v e r y c l a i m o f a g g r a v a t i o n o f an unscheduled c o n d i t i o n , t h e c l a i m a n t 
must show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t 
d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . I n t h o s e cases i n w h i c h t h e l a s t award o r 
arrangement o f unscheduled permanent p a r t i a l d i s a b i l i t y c ompensation a n t i c i p a t e d 
f u t u r e p e r i o d s o f i n c r e a s e d symptoms o r e x a c e r b a t i o n o f t h e p h y s i c a l c o n d i t i o n , 
accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , t h e c l a i m a n t must a l s o p r o v e t h a t 
h i s e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i 
p a t e d o r t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d t o t h e e x t e n t o f t o t a l d i s 
a b i l i t y , and r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t 
h o s p i t a l i z a t i o n . Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . 

A f t e r a de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has 
e s t a b l i s h e d a symptomatic e x a c e r b a t i o n o f h i s back c o n d i t i o n . 

As a r e s u l t o f c l a i m a n t ' s i n c r e a s e d symptoms i n December, 1987, Drs. 
F e r r a n t e , c h i r o p r a c t o r , and Grossenbacher, M.D., r e p o r t e d t h a t c l a i m a n t had 
s u f f e r e d a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . At t h a t t i m e , F e r r a n t e 
a u t h o r i z e d t i m e l o s s and found c l a i m a n t n o t m e d i c a l l y s t a t i o n a r y due t o t h e 
w o r s e n i n g . I n a l e t t e r t o c l a i m a n t ' s a t t o r n e y , F e r r a n t e n o t e d t h a t c l a i m a n t 
s h o u l d n o t r e t u r n t o h i s " p r e v i o u s work as a g l a z e r " , and he s h o u l d s t a y away 
f r o m heavy l i f t i n g and awkward p o s i t i o n s . Grossenbacher, i n h i s second 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n o f c l a i m a n t , c o n c l u d e d t h a t , " i t appears t h a t 
[ c l a i m a n t ] has s u s t a i n e d a t e m p o r a r y , m a t e r i a l w o r s e n i n g o f h i s c o n d i t i o n r e 
l a t e d t o h i s 21 May 1986 i n j u r y . " 

We a l s o f i n d t h a t as a r e s u l t o f t h e e x a c e r b a t i o n , c l a i m a n t ' s e a r n i n g 
c a p a c i t y was d i m i n i s h e d below t h e l e v e l f i x e d a t t h e t i m e o f t h e l a s t a r r a n g e 
ment o f compensation. 

Not e v e r y e x a c e r b a t i o n o f a p h y s i c a l c o n d i t i o n o r symptoms r e s u l t s i n a 
d i m i n i s h e d e a r n i n g c a p a c i t y . Whether c l a i m a n t s u f f e r e d a d i m i n i s h e d e a r n i n g 
c a p a c i t y i s a q u e s t i o n o f f a c t . P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) . I f 
c l a i m a n t ' s e a r n i n g c a p a c i t y was d i m i n i s h e d , even t e m p o r a r i l y , below t h e l e v e l 
f i x e d a t t h e t i m e o f t h e l a s t award o r arrangement o f compensation, t h e w o r k e r ' s 
c o n d i t i o n w i l l g e n e r a l l y have worsened and he o r she w i l l be e n t i t l e d t o 
a d d i t i o n a l compensation under ORS 656.273(1). S m i t h , s u p r a . 

W i t h r e s p e c t t o c l a i m a n t ' s d i m i n i s h e d e a r n i n g c a p a c i t y , i t i s w e l l 
e s t a b l i s h e d t h a t c l a i m a n t ' s back c o n d i t i o n a t t h e t i m e o f t h e l a s t arrangement 
o f compensation was r e s o l v e d . He was a u t h o r i z e d t o r e t u r n t o r e g u l a r work by 
two p h y s i c i a n s , Grossenbacher and Reynolds, M.D. I n May 1987, Dr. Graham n o t e d 
t h a t c l a i m a n t s u f f e r e d from "minimal i m p a i r m e n t " , b u t i n d i c a t e d s p e c i f i c a l l y 
t h a t c l a i m a n t was " f u l l y employable", w i t h no l i m i t a t i o n s . Moreover, c l a i m a n t 
t e s t i f i e d t h a t a t t h e t i m e o f t h e l a s t arrangement o f c o mpensation, he was i n 
good p h y s i c a l h e a l t h , c a p a b l e o f w o r k i n g a t a r e g u l a r j o b , w i t h no l i m i t a t i o n s . 

C l a i m a n t s u f f e r e d t h e e x a c e r b a t i o n i n December, 1987. H i s t r e a t i n g c h i r o 
p r a c t o r , F e r r a n t e , a u t h o r i z e d a r e l e a s e f r o m work f o r a p p r o x i m a t e l y two weeks. 
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F e r r a n t e n o t e d t h a t c l a i m a n t s h o u l d n o t r e t u r n t o h i s r e g u l a r work as a g l a z e r , 
and t h a t he s h o u l d a v o i d heavy l i f t i n g and awkward p o s i t i o n s . 

I n A p r i l 1988, Grossenbacher, i n h i s second independent m e d i c a l examina
t i o n , r e p o r t e d t h a t c l a i m a n t was s t i l l c o m p l a i n i n g o f back p a i n . A l t h o u g h 
Grossenbacher r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n was unchanged f r o m h i s p r e v i o u s 
e x a m i n a t i o n i n September 1986, he n o t e d t h a t c l a i m a n t was c a p a b l e o f r e t u r n i n g 
o n l y t o " m o d i f i e d employment." 

Because we f i n d t h a t a t t h e l a s t arrangement o f compensation c l a i m a n t was 
c a p a b l e o f r e t u r n i n g t o r e g u l a r employment w i t h o u t l i m i t a t i o n s and t h a t , as a 
r e s u l t o f h i s December 1987 e x a c e r b a t i o n , he was a b l e t o r e t u r n t o o n l y m o d i f i e d 
work, w i t h l i m i t a t i o n s o f no heavy l i f t i n g and w o r k i n g i n awkward p o s i t i o n s , we 
f i n d t h a t c l a i m a n t has proven t h a t h i s worsened c o n d i t i o n r e s u l t e d i n a 
d i m i n i s h e d e a r n i n g c a p a c i t y . 

C l a i m a n t must a l s o e s t a b l i s h whether t h e l a s t arrangement o f compensation 
a n t i c i p a t e d f u t u r e p e r i o d s o f i n c r e a s e d symptoms o r e x a c e r b a t i o n s o f t h e p h y s i 
c a l c o n d i t i o n , r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y , i n o r d e r t o e s t a b l i s h 
e n t i t l e m e n t t o a d d i t i o n a l compensation. Lucas, supra. 

The r e c o r d c o n t a i n s m e d i c a l r e p o r t s documenting t h e o r i g i n a l i n j u r y , and a 
subsequent a g g r a v a t i o n o f t h a t i n j u r y i n August 1986. The August 1986 a g g r a v a 
t i o n r e s u l t e d i n t o t a l d i s a b i l i t y f o r a p p r o x i m a t e l y one week. I n May 1987, 
c l a i m a n t ' s p h y s i c i a n , Graham, r e p o r t e d t h a t c l a i m a n t d i d s u f f e r f r o m " m i n i m a l 
i m p a i r m e n t " , b u t he d i d s p e c i f i c a l l y n o t e t h a t c l a i m a n t was " f u l l y e m p l o y a b l e " 
w i t h no l i m i t a t i o n s . Other t h a n t h e one a g g r a v a t i o n , t h e r e i s n o t h i n g i n t h e 
r e c o r d t o s u g g e s t t h a t t h e p a r t i e s a n t i c i p a t e d f u t u r e f l a r e - u p s o f c l a i m a n t ' s 
back c o n d i t i o n . I n l i g h t o f t h e f a c t t h a t c l a i m a n t had s u f f e r e d f r o m o n l y one 
a g g r a v a t i o n , and t h a t c l a i m a n t had n o t seen a p h y s i c i a n f o r a p p r o x i m a t e l y t e n 
months p r i o r t o t h e t i m e o f t h e l a s t arrangement o f compensation, we c o n c l u d e 
t h a t t h e O c t o b e r 1987 s t i p u l a t i o n d i d n o t c o n t e m p l a t e f u t u r e p e r i o d s o f i n 
c r e a s e d back symptoms accompanied by d i m i n i s h e d e a r n i n g c a p a c i t y . 

Because we f i n d t h a t t h e l a s t arrangement o f compensation d i d \ n o t a n t i c i 
p a t e f u t u r e p e r i o d s o f i n c r e a s e d symptoms, o r e x a c e r b a t i o n o f t h e p h y s i c a l con
d i t i o n , accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , we c o n c l u d e t h a t 
c l a i m a n t ' s d i m i n i s h e d e a r n i n g c a p a c i t y i n December 1987 c o n s t i t u t e s an a g grava
t i o n w i t h i n t h e meaning o f ORS 656.273. 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h a t p o r t i o n o f t h e Referee's "Con c l u s i o n s o f Law" w h i c h 
d i s c u s s e s p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d f a i l u r e t o p r o v i d e 
i n f o r m a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 8, 1988, i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded 
$850, t o be p a i d by t h e s e l f - i n s u r e d employer. A c l i e n t - p a i d f e e , n o t t o exceed 
$1,679.50, i s approved, p a y a b l e from t h e s e l f - i n s u r e d employer t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWIN A. STEINBORN, Claimant 

WCB Case No. 87-03249 
INTERIM ORDER OF REMAND 

Emmons, K y l e , e t a l , C l a i m a n t A t t o r n e y s 
W i l l i a m s , e t a l , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t u p h e l d t h e s e l f - i n 
s u r e d e m p loyer's d e n i a l o f c l a i m a n t ' s c l a i m f o r c o r o n a r y a r t e r y d i s e a s e , p e p t i c 
u l c e r d i s e a s e , g a s t r i t i s , d i a b e t e s and o b e s i t y . We remand. 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand t o t h e Referee f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n , o r o t h e r necessary a c t i o n . See ORS 656 . 2 9 5 ( 5 ) . 
C o n s i d e r i n g t h e c i r c u m s t a n c e s o f t h i s case, we co n c l u d e t h a t remand i s an appro
p r i a t e a c t i o n . 

C l a i m a n t i s an a s t h m a t i c who began w o r k i n g f o r t h e employer i n 1969. He 
s u b s e q u e n t l y e x p e r i e n c e d p e r i o d s o f i n c r e a s e d asthma symptoms. R e p o r t s o f 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Bardana, n o t e d c l a i m a n t ' s work exposure as 
t h e o n l y c o m p l i c a t i n g f a c t o r i n h i s asthma. However, i t appears t h a t Bardana 
d i d n o t t e l l c l a i m a n t t h a t he had an o c c u p a t i o n a l asthma pr o b l e m . 

I n 1971, c l a i m a n t was f i r s t p r e s c r i b e d p r e d n i s o n e t o c o n t r o l h i s asthma. 
P r e d n i s o n e i s a s t e r o i d w h i c h causes numerous s i d e - e f f e c t s . B e g i n n i n g i n 1974, 
c l a i m a n t was di a g n o s e d w i t h numerous o t h e r c o n d i t i o n s , i n c l u d i n g c o r o n a r y a r t e r y 
d i s e a s e , a p e p t i c u l c e r , g a s t r i t i s , d i a b e t e s and o b e s i t y . C l a i m a n t ' s asthma 
c o n d i t i o n worsened f u r t h e r i n 1986, and Bardana t o o k him o f f work. T h i s was 
c l a i m a n t ' s f i r s t n o t i c e t h a t h i s work exposure m i g h t have c o n t r i b u t e d t o h i s 
asthma c o n d i t i o n . He f i l e d a c l a i m f o r r e s p i r a t o r y d i f f i c u l t y , and t h e employer 
concedes t h a t i t a c c e p t e d t h e c l a i m . The acceptance i s n o t i n t h e f i l e . 

The r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s p r e d n i s o n e use c o n t r i b u t e d t o h i s 
c u r r e n t c o n d i t i o n s . C l a i m a n t contends t h a t t h e employer a c c e p t e d an occupa
t i o n a l a g g r a v a t i o n o f asthma d a t i n g back t o 1971, so t h a t i t i s r e s p o n s i b l e f o r 
t h e consequences o f t h e p r e d n i s o n e use. The employer contends t h a t i t accepted 
o n l y t h e 1986 w o r s e n i n g and i s , t h e r e f o r e , n o t r e s p o n s i b l e f o r s i d e e f f e c t s o f 
t h e p r e d n i s o n e use. I f t h e employer's acceptance i s c l e a r l y v e r y b r o a d , we 
wou l d c o n c l u d e t h a t i t accepted t h e asthma c o n d i t i o n d a t i n g back t o 1971. I n 
t h a t e v e n t , t h e employer w i l l be r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n s . 
I f i t i s n a r r o w e r , we may need t o make a d d i t i o n a l f i n d i n g s i n o r d e r t o r e s o l v e 
t h e c o m p e n s a b i l i t y i s s u e s b e f o r e us. 

As a copy o f t h e acceptance i s n o t i n c l u d e d i n t h e r e c o r d , we co n c l u d e 
t h a t t h i s case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y de
v e l o p e d . A c c o r d i n g l y , t h i s m a t t e r i s remanded t o Referee Daron w i t h i n s t r u c 
t i o n s t o i n c l u d e t h e acceptance i n t h e r e c o r d . Referee Daron s h o u l d t h e n i s s u e 
an i n t e r i m o r d e r on remand d i s c u s s i n g t h e e f f e c t , i f any, t h e acceptance has 
upon h i s p r i o r o r d e r . We r e t a i n j u r i s d i c t i o n o v e r t h i s m a t t e r . Upon r e c e i p t o f 
Re f e r e e Daron's o r d e r , we s h a l l proceed w i t h our r e v i e w . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
EVELYN M. STRAYER, Claimant 

WCB Case No. 87-17586 
ORDER ON REVIEW 

V i c t o r C a l z a r e t t a , C l a i m a n t A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee B e n n e t t ' s o r d e r 
w h i c h : (1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r a 
low back c o n d i t i o n ; (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r 
a l l e g e d u n r e a s o n a b l e d e n i a l ; and (3) r e f u s e d t o admit i n t o e v i d e n c e t h e t e s t i 
mony o f t h e t r e a t i n g c h i r o p r a c t o r . On r e v i e w t h e i s s u e s a r e c o m p e n s a b i l i t y , 
e v i d e n c e , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t was a p h l e b o t o m i s t f o r t h e employer f o r a l m o s t n i n e y e a r s . She 
drew b l o o d f r o m a p p r o x i m a t e l y 65 p a t i e n t s p e r day. To do so, c l a i m a n t w o u l d 
bend o v e r a t a b l e f o r one t o two minutes per p a t i e n t . C l a i m a n t e x p e r i e n c e d 
i n t e r m i t t e n t l o w e r back p a i n f o r t h r e e o r f o u r y e a r s p r i o r t o J u l y 30, 1987. 
She had n o t missed work o r seen a p h y s i c i a n f o r her back p a i n p r i o r t o J u l y 30, 
1987. 

D u r i n g t h e morning o f J u l y 30, 1987, c l a i m a n t drew b l o o d f r o m a c o u p l e o f 
p a t i e n t s . Around mid-morning, c l a i m a n t ' s back s t a r t e d t o b o t h e r h e r . She t o l d 
a c o-worker t h a t i t was h u r t i n g her back t o p u t away s u p p l i e s . The n e x t day, 
c l a i m a n t ' s back d i s c o m f o r t was worse. 

On August 3, 1987, Dr. O'Leary, M.D. examined c l a i m a n t . C l a i m a n t r e p o r t e d 
t h a t t h e cause o f her back c o n d i t i o n was t h e r e p e t i t i v e a c t o f b e n d i n g o v e r low 
t a b l e s . On August 6, 1987, c l a i m a n t f i l e d h er 801 for m n o t i n g t h a t , " I was b e n t 
o v e r d r a w i n g b l o o d & f e l t a ' t w i n g e ' i n my back." (Ex. 1 ) . The employer f i r s t 
had knowledge o f t h e c l a i m on August 4, 1987. 

On August 28, 1987, Dr. O'Leary r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . Dr. Z i v i n , M.D., n e u r o l o g i s t , n o t e d t h a t c l a i m a n t r e t u r n e d t o work 
on September 1, 1987. 

I n O c t o b e r , 1987 c l a i m a n t ' s back c o n d i t i o n worsened. She e x p e r i e n c e d a 
r e c u r r e n c e o f low back p a i n , and f o r t h e f i r s t t i m e f e l t r a d i c u l a r symptoms i n t o 
t h e l e f t l o w e r e x t r e m i t y . 

On Oct o b e r 26, 1987, Dr. F i s h , c h i r o p r a c t o r , examined c l a i m a n t . F i s h r e 
p o r t e d t h a t c l a i m a n t e x p e r i e n c e d l e f t l e g and g l u t e a l p a i n . 

S h o r t l y t h e r e a f t e r , Dr. Wayson, M.D., m i c r o n e u r o s u r g e o n , r e p o r t e d t h a t 
c l a i m a n t ' s MRI scan showed a d i s c h e r n i a t i o n a t L3-4 w i t h i n f e r i o r m i g r a t i o n . 

On November 2, 1987, t h e employer d e n i e d c l a i m a n t ' s back s t r a i n c l a i m . 

Four days l a t e r , Dr. Wayson perfor m e d s u r g e r y f o r a h e r n i a t e d d i s c . 
C l a i m a n t ' s d i s c h e r n i a t i o n was caused by d e g e n e r a t i v e d i s c d i s e a s e w h i c h was 
n e i t h e r caused nor worsened by e i t h e r a work i n c i d e n t o r her work a c t i v i t i e s . 

A t h e a r i n g , t h e Referee e x c l u d e d t h e t e s t i m o n y o f Dr. F i s h due t o 
c l a i m a n t ' s f a i l u r e t o t i m e l y d i s c l o s e F i s h as an e x p e r t w i t n e s s . 
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C l a i m a n t o b j e c t s t o t h e Referee's d e c i s i o n t o o m i t Dr. F i s h ' s t e s t i m o n y a t 
h e a r i n g . We co n c l u d e t h a t t h e d e c i s i o n was w i t h i n t h e d i s c r e t i o n o f t h e 
R e f e r e e . 

P a r t i e s a r e r e q u i r e d by OAR 438-07-016 t o d i s c l o s e b e f o r e h a n d t h e appear
ance o f e x p e r t w i t n e s s e s . F a i l u r e t o comply w i t h t h i s r u l e may be a ground f o r 
e x c l u s i o n o f e x p e r t t e s t i m o n y upon m o t i o n . Here, t h e employer was n o t i n f o r m e d 
o f Dr. F i s h ' s l i v e t e s t i m o n y b e f o r e t h e h e a r i n g . C o n s i d e r i n g such c i r c u m 
s t a n c e s , we co n c l u d e t h a t i t was w i t h i n t h e Referee's d i s c r e t i o n t o o m i t Dr. 
F i s h ' s t e s t i m o n y . 

We adopt t h e " o p i n i o n " s e c t i o n o f t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 16, 1988, i s a f f i r m e d . A c l i e n t - p a i d 
f e e , n o t t o exceed $1,434, pa y a b l e from t h e s e l f - i n s u r e d employer t o i t s coun
s e l , i s approved. 

F e b r u a r y 2, 1990 ; , C i t e as 42 Van N a t t a 261 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BRIAN J . BROWN, Claimant 
WCB Case No. 88-01397 

ORDER ON REVIEW 
Bl a c k , e t a l , C l a i m a n t A t t o r n e y s 
G a r r e t t , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f an i n d u s t r i a l i n j u r y c l a i m ; and (2) d e c l i n e d t o assess a 
p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w t h e 
i s s u e s a r e c o m p e n s a b i l i t y and t h e reasonableness o f t h e d e n i a l . We a f f i r m . 

FINDINGS OF FACT 

On Ja n u a r y 18, 1988, c l a i m a n t was w o r k i n g as a cook f o r t h e employer. On 
t h a t m o r n i n g , c l a i m a n t s l i p p e d on some bacon grease and f e l l t o t h e f l o o r o f t h e 
k i t c h e n , i n j u r i n g h i m s e l f . The f a l l was w i t n e s s e d . 

C l a i m a n t was angry a t t h e employer on t h a t m orning and t o l d a f e l l o w em
p l o y e e t h a t he i n t e n d e d t o s l i p i n some bacon grease and f a l l w h i l e somebody was 
w a t c h i n g . The f l o o r o f t h e k i t c h e n had been c l e a n e d t h e n i g h t b e f o r e . The 
bacon gre a s e appeared t o have been p l a c e d on t h e f l o o r i n a s o l i d f o r m , r a t h e r 
t h a n s p i l l e d w h i l e s t i l l i n a h o t l i q u i d f o r m . 

C l a i m a n t d e l i b e r a t e l y caused t h e f a l l and i n j u r y . 

CONCLUSIONS AND OPINION 

I f a wor k e r i n t e n t i o n a l l y causes h i s own i n j u r y , t h a t i n j u r y i s n o t 
co v e r e d under t h e Workers' Compensation A c t . ORS 656.156( 1 ) . The Ref e r e e con
c l u d e d , and we agree, t h a t t h e t e s t i m o n y t h a t c l a i m a n t d e l i b e r a t e l y caused t h e 
s l i p and f a l l on t h e bacon grease i s more p e r s u a s i v e t h a n c l a i m a n t ' s t e s t i m o n y 
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t o t h e c o n t r a r y . Consequently, we conclude t h a t c l a i m a n t i n t e n t i o n a l l y caused 
h i s own i n j u r y and t h a t i t i s , t h e r e f o r e , n o t compensable. 

I n v i e w o f t h e f a c t s , t h e d e n i a l was r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 3 1 , 1988, i s a f f i r m e d . The Board approves 
a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , n o t t o exceed 
$1,112.50. 

F e b r u a r y 2, 1990 C i t e as 42 Van N a t t a 262 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA A. STEVENSON, Claimant 

WCB Case Nos. 87-07020 & 86-15450 
ORDER ON RECONSIDERATION 

Schouboe, M a r v i n , e t a l , C l a i m a n t A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f o u r J a n u a r y 1 1 , 
1990 Order on Review t h a t d e c l i n e d t o address c e r t a i n arguments r a i s e d by 
c l a i m a n t on r e v i e w because t h e y had n o t been p r e s e n t e d a t t h e h e a r i n g . E n c l o s 
i n g an amended s p e c i f i c a t i o n o f i s s u e s and r e f e r r i n g t o a p o r t i o n o f t h e h e a r i n g 
t r a n s c r i p t , c l a i m a n t a s s e r t s t h a t t h e i s s u e s o f i n t e r i m compensation, p e n a l t i e s 
and a t t o r n e y s f e e s p e r t a i n i n g t o t h e 1986 t e n d i n i t i s c l a i m were r a i s e d a t 
h e a r i n g . 

The amended s p e c i f i c a t i o n o f i s s u e s c o n t a i n s a "x" b e s i d e " P e n a l t i e s & 
A t t o r n e y Fees." I n a d d i t i o n , t h e document l i s t s " unreasonable d e l a y i n accep
t a n c e o r d e n i a l " c o n c e r n i n g a "6/22/87" d e n i a l . However, t h e R e f e r e e ' s o r d e r 
i d e n t i f i e d and addressed 17 i s s u e s , s e v e r a l o f which p e r t a i n e d t o p e n a l t i e s and 
a t t o r n e y f e e s . Moreover, t h e p a r t i e s spent a s i g n i f i c a n t p e r i o d o f t i m e a t 
h e a r i n g c l a r i f y i n g t h e i s s u e s t o be addressed. Y e t, i n t e r i m c o m p e n s a t i o n , 
p e n a l t i e s and a t t o r n e y f e e s i n r e g a r d s t o a 1986 t e n d i n i t i s c l a i m were n e i t h e r 
m e n t i o n e d a t h e a r i n g nor i n t h e Referee's o r d e r . 

C l a i m a n t a d m i t s t h a t a " l o n g l i s t o f i s s u e s was d e a l t w i t h o f f t h e 
r e c o r d . " She a l s o suggests t h a t a t r a n s c r i p t r e f e r e n c e t o " l a t e d e n i a l " i n r e 
gard s t o t h e "6/22/87" d e n i a l encompasses t h e a f o r e m e n t i o n e d i s s u e s . C o n s i d e r 
i n g t h a t t h e i s s u e s t o be r e s o l v e d by t h e Referee were d i s c u s s e d by t h e p a r t i e s 
p r i o r t o t h e b e g i n n i n g o f t h e t e s t i m o n y and s i n c e 17 i s s u e s were i d e n t i f i e d and 
addressed by t h e Refer e e ' s o r d e r (none o f which concerned i n t e r i m c o m p e n s a t i o n , 
p e n a l t i e s , and a t t o r n e y f e e s c o n c e r n i n g a 1986 t e n d i n i t i s c l a i m ) , we c o n t i n u e t o 
be unpersuaded t h a t t h e a f o r e m e n t i o n e d i s s u e s were r a i s e d a t h e a r i n g . 

A c c o r d i n g l y , our January 1 1 , 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r , e f f e c t i v e 
t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WILBUR E. GUNDERSON, Claimant 

WCB Case No. 88-00166 
CORRECTED ORDER ON REVIEW 

M y r i c k , e t a l , Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 
The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M i l l s ' o r d e r 

t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s May 1987 compensable back i n j u r y c l a i m was p r e 
m a t u r e l y c l o s e d ; and (2) awarded c l a i m a n t 25 p e r c e n t (80 degrees) unscheduled 
permanent d i s a b i l i t y f o r t h e May 1987 back i n j u r y , whereas a D e t e r m i n a t i o n Order 
awarded no permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e p r e m a t u r e c l o s u r e , 
j u r i s d i c t i o n and, a l t e r n a t i v e l y , unscheduled permanent d i s a b i l i t y . We a f f i r m on 
t h e i s s u e o f premature c l o s u r e . Inasmuch as we f i n d t h a t t h e R e f e r e e l a c k e d 
j u r i s d i c t i o n t o make an i n i t i a l d e t e r m i n a t i o n o f t h e e x t e n t o f c l a i m a n t ' s perma
ne n t d i s a b i l i t y , we r e v e r s e t h e Referee's award as pr e m a t u r e and remand t o t h e 
i n s u r e r f o r p r o c e s s i n g t o c l o s u r e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

FINDINGS OF ULTIMATE FACT 

At t h e t i m e o f t h e December 28, 1987 D e t e r m i n a t i o n Order, f u r t h e r improve
ment i n c l a i m a n t ' s c o n d i t i o n would r e a s o n a b l y be ex p e c t e d f r o m m e d i c a l t r e a t m e n t 
o r t h e passage o f t i m e . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's r e a s o n i n g and c o n c l u s i o n on t h e premature 
c l o s u r e i s s u e . However, we f i n d t h a t t h e Referee had no a u t h o r i t y t o c l o s e t h e 
c l a i m and r a t e t h e e x t e n t o f d i s a b i l i t y . 

T h i s was a f i r s t c l o s u r e o f a c l a i m f o r a "new i n j u r y " o f t h e same body 
p a r t . The p a r t i e s s t i p u l a t e d a t t h e h e a r i n g t o have t h e R e f e r e e r a t e e x t e n t , 
p r o v i d e d t h a t he foun d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y on a d a t e p r i o r t o 
t h e h e a r i n g . The Referee so found and proceeded t o r a t e t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y . We conclude t h a t t h e R e f e r e e l a c k e d a u t h o r i t y 
t o make t h e f i r s t d e t e r m i n a t i o n i n t h i s c l a i m . 

A t t h e t i m e o f c l a i m a n t ' s 1987 i n j u r y , a N o t i c e o f C l o s u r e o r Deter m i n a 
t i o n Order was necessary t o e f f e c t an i n i t i a l c l a i m c l o s u r e . See ORS 656.268. 
I n Woodward v. C & B Lo g g i n g , 82 Or App 274 (1986) t h e c o u r t h e l d t h a t i n t h e 
1979 v e r s i o n o f ORS 656.268(2), a D e t e r m i n a t i o n Order was a c o n d i t i o n p r e c e d e n t 
t o c l a i m c l o s u r e . I n t h e case a t b a r , t h e i n s u r e r d i d n o t i s s u e a N o t i c e o f 
C l o s u r e . A D e t e r m i n a t i o n Order i s s u e d , b u t was s e t a s i d e as p r e m a t u r e . Because 
t h e D e t e r m i n a t i o n Order no l o n g e r e x i s t e d , t h e r e was i n e f f e c t no c l a i m c l o s u r e . 
Under t h e a p p l i c a b l e s t a t u t e and t h e a n a l y s i s used by t h e c o u r t i n Woodward, 
s u p r a , t h e c l a i m c o u l d n o t be c l o s e d by Referee o r d e r . R a t h e r , t h e c l a i m must 
be remanded t o t h e i n s u r e r f o r p r o p e r c l o s u r e by is s u a n c e o f a D e t e r m i n a t i o n 
Order o r a N o t i c e o f C l o s u r e . 

T h i s p r o c e d u r e assures t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s a r e e s t a b l i s h e d 
by t h e f i r s t d e t e r m i n a t i o n under ORS 656.268 as s e t f o r t h i n ORS 65 6 . 2 7 3 ( 4 ) . 
The R e f e r e e had no j u r i s d i c t i o n t o c l o s e t h e c l a i m and t o r a t e t h e e x t e n t o f un
sc h e d u l e d permanent d i s a b i l i t y . We remand t h e c l a i m t o t h e i n s u r e r f o r p r o c e s s 
i n g . 
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Claimant i s e n t i t l e d to an attorney fee for p r e v a i l i n g on the premature 
c l o s u r e i s s u e . ORS 656.382(2). However, because no statement of s e r v i c e s has 
p r e s e n t l y been submitted, no fee can be awarded. See OAR 438-15-010(5). 

ORDER 

The R e f e r e e ' s order, dated May 13, 1988, i s affirmed i n p a r t and r e v e r s e d 
i n p a r t . The R e f e r e e ' s permanent d i s a b i l i t y award i s r e v e r s e d as premature. 
The c l a i m i s remanded to the i n s u r e r f o r f u r t h e r p r o c e s s i n g according to law. 
The remainder of the Referee's order i s affirmed. A c l i e n t - p a i d f e e , payable 
from the i n s u r e r to i t s counsel, i s approved, not to exceed $513. 

February 5, 1990 ; C i t e as 42 Van Natta 264 (1990) 

I n the Matter of the Compensation of 
MELTON J . JACKSON, JR., Claimant 

WCB Case No. 87-07304 
CORRECTED ORDER ON REVIEW 

S a i f L e g a l , Defense Attorney 

Reviewed by Board Members C r i d e r and Brittingham. 

Claimant, pro se, requests review of those p o r t i o n s of Referee Michael 
Johnson's order which: (1) upheld the SAIF Corporation's p a r t i a l d e n i a l of 
c l a i m a n t ' s r i g h t c a r p a l tunnel syndrome and low back i n j u r y c l a i m ; (2) awarded 5 
percent (16 degrees) unscheduled permanent d i s a b i l i t y f o r a neck i n j u r y , whereas 
a Determination Order awarded no permanent d i s a b i l i t y ; and (3) d e c l i n e d to 
a s s e s s p e n a l t i e s and attorney fees f o r a l l e g e d unreasonable c l a i m s p r o c e s s i n g . 
Claimant has a l s o moved f o r remand to the Referee f o r the t a k i n g of a d d i t i o n a l 
evidence. On review, the i s s u e s are remand, compensability, e x t e n t , p e n a l t i e s 
and a t t o r n e y f e e s . We deny the motion and a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt the Referee's Findings of F a c t , with the f o l l o w i n g supplementa
t i o n . 

Claimant commenced modified work, at r e g u l a r wages, the day f o l l o w i n g the 
September 17, 1986 i n c i d e n t . At t h a t time, SAIF's i n s u r e d had s u f f i c i e n t f a c t s 
to reasonably conclude t h a t workers' compensation l i a b i l i t y was a p o s s i b i l i t y . 
Claimant d i d not r e p o r t to work on September 19, 25 and 26, 1986, f o r unknown 
reasons. He l e f t work again on September 29, 1986, to conduct p e r s o n a l b u s i 
ness, and he never returned. He did not seek medical treatment f o r the a l l e g e d 
i n j u r y u n t i l October 13, 1986. Claimant f i l e d h i s c l a i m the next day. 

The r e c o r d was not improperly, incompletely or otherwise i n s u f f i c i e n t l y 
developed. 

CONCLUSIONS OF LAW AND OPINION 

Remand 

A f t e r the hearing, claimant, pro se, submitted a d d i t i o n a l medical c h a r t 
notes and requested t h a t the case be remanded to the Referee f o r the t a k i n g of 
t h a t evidence. The c h a r t notes dated September 14 and 17 were o b t a i n a b l e w i t h 
due d i l i g e n c e p r i o r to the date of the hearing. The c h a r t notes dated May 12, 
June 6, 10 and 23, 1988 r e p r e s e n t claimant's medical c o n d i t i o n subsequent t o the 
date of the hearing. 
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C l a i m a n t r e q u e s t s t h a t t h e Board c o n s i d e r t h i s "new e v i d e n c e " , w h i c h he 
con t e n d s was u n o b t a i n a b l e a t t h e t i m e o f h e a r i n g . We deny t h e m o t i o n . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
c l e a r l y be shown t h a t t h e m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i 
gence a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 
( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 
152 ( 1 9 8 6 ) . 

We a r e n o t persuaded t h a t t h e r e c o r d c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . We 
acknowledge t h a t f o u r o f t h e c h a r t notes were n o t o b t a i n a b l e a t t h e t i m e o f t h e 
h e a r i n g , s i n c e t h e y r e p r e s e n t p o s t - h e a r i n g m e d i c a l r e p o r t s . However, t h e s e 
p a r t i c u l a r c h a r t n o t e s do n o t p e r t a i n t o c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f , o r 
p r i o r t o , t h e h e a r i n g . T h e r e f o r e , t h e y a r e i r r e l e v a n t . 

W i t h r e s p e c t t o t h e r e m a i n i n g two c h a r t n o t e s , d a t e d p r i o r t o t h e d a t e o f 
t h e h e a r i n g , t h e r e has been no showing by c l a i m a n t t h a t t h i s e v i d e n c e was n o t 
o b t a i n a b l e p r i o r t o , o r a t t h e t i m e o f , t h e h e a r i n g . I n any e v e n t , we f i n d them 
t o be c u m u l a t i v e . Consequently, we conclude t h a t remand i s n o t w a r r a n t e d . 

C o m p e n s a b i l i t y and E x t e n t o f Permanent D i s a b i l i t y 

We adopt t h e Referee's o p i n i o n on t h e s e i s s u e s . 

P e n a l t i e s and A t t o r n e y Fees 

The R eferee fo u n d t h a t t h e employer d i d n o t have knowledge o f t h e c l a i m 
u n t i l t h e d a t e o f i t s f i l i n g , October 14, 1986, because t h e i n j u r y was n o t o f 
t h e t y p e w h i c h would o r d i n a r i l y g i v e an employer n o t i c e t h a t a p o t e n t i a l c l a i m 
e x i s t e d . The Referee concluded, t h e r e f o r e , t h a t t h e f i r s t payment o f d i s a b i l 
i t y , made on October 28, 1986, was t i m e l y made. We agree w i t h t h a t r e s u l t , b u t 
f o r d i f f e r e n t r e a s o n s . 

ORS 656.262(4) r e q u i r e s t h a t t h e f i r s t payment o f compensation be made no 
l a t e r t h a n 14 days a f t e r t h e employer has n o t i c e o r knowledge o f t h e c l a i m . 

A f t e r a de novo r e v i e w o f t h e evid e n c e , we f i n d t h a t t h e employer knew 
t h a t c l a i m a n t was i n v o l v e d i n a work r e l a t e d i n c i d e n t i n w h i c h he was i n j u r e d . 
The i s s u e , t h e n , i s whether o r n o t t h e employer had n o t i c e o r knowledge o f t h e 
p o s s i b i l i t y o f a c l a i m . Such knowledge would t r i g g e r t h e d u t y t o pay i n t e r i m 
c o mpensation p u r s u a n t t o ORS 656.210(3). 

"Knowledge o f t h e i n j u r y must be s u f f i c i e n t r e a s o n 
a b l y t o meet t h e purposes o f prompt n o t i c e o f an i n 
d u s t r i a l a c c i d e n t o r i n j u r y . . . . However, know
le d g e o f t h e i n j u r y s h o u l d i n c l u d e enough f a c t s as 
t o l e a d a r e a s o n a b l e employer t o concl u d e t h a t 
w o r k e r s ' compensation l i a b i l i t y i s a p o s s i b i l i t y and 
t h a t f u r t h e r i n v e s t i g a t i o n i s a p p r o p r i a t e . " 
Argonaut I n s u r a n c e Co. v. Mock, 95 Or App 1 ( 1 9 8 9 ) . 

I n t h e p r e s e n t case, t h e employer knew t h a t c l a i m a n t had s u s t a i n e d a work 
i n j u r y , and c l a i m a n t r e t u r n e d t o m o d i f i e d work t h e day f o l l o w i n g t h e i n c i d e n t . 
Because so, we f i n d t h a t t h e employer had s u f f i c i e n t f a c t s t o c o n c l u d e t h a t 
w o r k e r s ' compensation l i a b i l i t y was a p o s s i b i l i t y , and t h u s a d u t y t o pay 
i n t e r i m compensation was t r i g g e r e d . 
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However, even i f the employer had knowledge of the cl a i m , t h e r e was no 
duty to pay u n l e s s claimant was e l i g i b l e for i n t e r i m compensation. A clai m a n t 
i s e l i g i b l e only i f he l e f t work and s u f f e r e d a l o s s of wages due to the a l l e g e d 
d i s a b i l i t y . See Bono v. SAIF, 298 Or 405 (1984). We conclude t h a t c l a i m a n t has 
not e s t a b l i s h e d t h a t he was e l i g i b l e for temporary d i s a b i l i t y b e n e f i t s on the 
fou r t e e n t h day a f t e r n o t i c e or knowledge of the claim. ORS 656.210(3) p r o v i d e s 
t h a t , " [ n ] o d i s a b i l i t y payment i s recoverable for temporary t o t a l d i s a b i l i t y 
s u f f e r e d during the f i r s t t h r e e calendar days a f t e r the worker l e a v e s work as a 
r e s u l t of the compensable i n j u r y u n l e s s the t o t a l d i s a b i l i t y c o n t i n u e s f o r a 
pe r i o d of 14 days or the worker i s an i n p a t i e n t i n a h o s p i t a l . " A c c o r d i n g l y , 
c l a i m a n t d i d not "leave work", w i t h i n the meaning of Bono v. SAIF, u n t i l the 
i n j u r y caused him t o miss work fo r more than t h r e e days. 

Here, cla i m a n t l e f t work on September 19, 1986, and again on September 24 
and 25, 1986. Claimant again l e f t work beginning on September 29, but f o r 
per s o n a l b u s i n e s s reasons, and never returned. 

We conclude t h a t even i f claimant can e s t a b l i s h t h a t he missed work on 
September 19, 24 and 25, 1986 because of the i n c i d e n t , he must e s t a b l i s h t h a t he 
missed days i n a d d i t i o n to those t h r e e days to r e q u i r e the i n s u r e r to pay 
i n t e r i m compensation. On October 1, 1986, the fourteenth day, t h e r e f o r e , 
claimant had missed, a t most, th r e e days of work as a r e s u l t of the i n j u r y . 
Under ORS 656.210(3), then, he was not yet e n t i t l e d to payment. 

Where clai m a n t i s not e l i g i b l e f o r compensation on the f o u r t e e n t h day 
a f t e r n o t i c e or knowledge of the claim, OAR 436-60-150(3)(b) p r o v i d e s t h a t the 
f i r s t i n s t a l l m e n t of compensation s h a l l be made "no l a t e r than the f o u r t e e n t h 
day a f t e r . . . employer's n o t i c e or knowledge of temporary d i s a b i l i t y r e l a t e d 
to but subsequent to the i n j u r y , which i s payable." The employer, here, had no 
way of knowing t h a t temporary d i s a b i l i t y compensation was payable under ORS 
656.210(3) u n t i l i t r e c e i v e d a Form 827, dated October 21, 1986, i n d i c a t i n g t h a t 
claimant was d i s a b l e d due to the i n j u r y , commencing Octoberl3, 1986. An i n i t i a l 
payment was made w i t h i n 14 days of the employer's knowledge t h a t c l a i m a n t had 
missed more than 3 days of work due to the i n j u r y and thus was e l i g i b l e f o r 
i n t e r i m compensation. 

I n summary, we hold t h a t the employer had n o t i c e or knowledge of the c l a i m 
on September 18, 1986. Fur t h e r , such knowledge t r i g g e r e d i t s duty t o begin 
i n t e r i m compensation, i f due. Yet, because claimant has not e s t a b l i s h e d t h a t he 
had missed work f o r more than three days as a r e s u l t of the i n j u r y by t h e 
fou r t e e n t h day, no i n t e r i m compensation was due. See ORS 656.210(3). 

The employer's f i r s t n o t i c e t h a t claimant had " l e f t work" as a r e s u l t of 
an a l l e g e d compensable i n j u r y was r e c e i v e d no e a r l i e r than October 21, 1986, the 
date of the Form 827. Because the i n j u r y did not cause claimant to " l e a v e work" 
at the o u t s e t and the f i r s t i n s t a l l m e n t of i n t e r i m compensation was made w i t h i n 
14 days of n o t i c e t h a t claimant " l e f t work", we conclude t h a t i n t e r i m compensa
t i o n payments were t i m e l y made and t h a t the cl a i m was reasonably processed. 

ORDER 

The R e f e r e e ' s order, dated A p r i l 7, 1988, i s affirmed. 
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I n t h e M a t t e r o f t h e Compensation o f 
STEVEN RAY PITTMAN, Claimant 

And I n t h e M a t t e r o f t h e Complying S t a t u s o f 
GREAT NORTHWEST TOWING CORPORATION, Employer, and 

J a c q u e l i n e Coly, I n d i v i d u a l l y as R e g i s t e r e d Agent f o r Employer 
WCB Case Nos. 88-07088 & 88-07087 

ORDER OF DISMISSAL 
Tom Ewing ( S a i f ) , A t t o r n e y 

C a r l M. Dav i s , A s s i s t a n t A t t o r n e y General 

The a l l e g e d noncomplying employer, p r o se, r e q u e s t s r e v i e w o f Referee 
N e a l's o r d e r w h i c h d i s m i s s e d her r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e i s 
t h e p r o p r i e t y o f t h e Referee's d i s m i s s a l . We d i s m i s s t h e r e q u e s t f o r r e v i e w f o r 
l a c k o f j u r i s d i c t i o n . 

FINDINGS OF FACT 

The a l l e g e d noncomplying employer t i m e l y f i l e d a h e a r i n g r e q u e s t c o n c e r n 
i n g a D i r e c t o r ' s proposed o r d e r f i n d i n g t h e employer t o be non c o m p l y i n g . On May 
10, 1988, t h e He a r i n g s D i v i s i o n i s s u e d a N o t i c e o f H e a r i n g , w h i c h s e t a h e a r i n g 
f o r J u l y 13, 1988. On J u l y 18, t h e Referee e n t e r e d an O p i n i o n and Order d i s 
m i s s i n g t h e noncomplying employer's r e q u e s t f o r h e a r i n g . The Re f e r e e ' s o r d e r 
c o n c l u d e s i n p a r t : 

"NOTICE TO ALL PARTIES: I f you are d i s s a t i s f i e d w i t h t h i s Order, you may, 
n o t l a t e r t h a n t h i r t y (30) days a f t e r t h e m a i l i n g d a t e o f t h i s Order, r e q u e s t a 
r e v i e w by t h e Worker's Compensation Board..." 

CONCLUSIONS OF LAW AND OPINION 

I f any p a r t y r e q u e s t s a h e a r i n g on a D i r e c t o r ' s proposed o r d e r r e g a r d i n g 
noncompliance o r any o t h e r m a t t e r u n r e l a t e d t o a c l a i m , t h e Board a p p o i n t s a 
Ref e r e e t o h o l d a h e a r i n g . ORS 656.283(4); Heinz J. U. Sauerbrey, 37 Van N a t t a 
1512 ( 1 9 8 5 ) . That i s t h e Board's o n l y i n v o l v e m e n t i n cases such as t h i s . When 
a R e f e r e e i s s u e s an o r d e r , i t i s t h e n a f i n a l o r d e r o f t h e D i r e c t o r and must be 
appe a l e d d i r e c t l y t o t h e Court o f Appeals. ORS 183. 4 8 0 ( 1 ) , ( 2 ) ; see S t a n l e y 
W i l s o n , 40 Van N a t t a 387 (19 8 8 ) . 

A l t h o u g h t h e r e appears t o be anot h e r case under d i s c u s s i o n r e g a r d i n g t h e 
d e n i a l o f c l a i m a n t ' s c l a i m , which a p p a r e n t l y was n o t r e q u e s t e d by c l a i m a n t , t h e 
employer's r e q u e s t f o r h e a r i n g r e l a t e d s o l e l y t o t h e i s s u e o f noncompliance. 
Inasmuch as SAIF's d e n i a l o f t h e c l a i m was n o t a t i s s u e , any r e f e r e n c e t o t h a t 
i s s u e i s g r a t u i t o u s . Because t h e Referee's o r d e r s o l e l y concerned t h e noncom
p l i a n c e o r d e r , t h e Board does n o t have j u r i s d i c t i o n o v e r t h e employer's r e q u e s t 
f o r r e v i e w . Because we l a c k j u r i s d i c t i o n t o r e v i e w t h e Refer e e ' s o r d e r , t h e 
ap p e a l must be d i s m i s s e d . 

I t i s r e g r e t t a b l e t h a t t h e s t a t e o f t h i s case and t h e Re f e r e e ' s s t a t e m e n t 
o f a p p e a l r i g h t s may have m i s l e d t h e p a r t i e s . However, o u r j u r i s d i c t i o n i s 
s t a t u t o r y and an i n c o r r e c t s t atement o f appeal r i g h t s cannot expand o r c o n t r a c t 
t h e j u r i s d i c t i o n . See Gary O. Soderstrom, 35 Van N a t t a 1710 ( 1 9 8 3 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CLINTON F. SEALS, JR., Claimant 

WCB Case No. 87-05808 
CORRECTED ORDER ON REVIEW 

Andrew H. Josephson, Cl a i m a n t Attorney-
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Tuhy's o r d e r t h a t : (1) u p h e l d t h e 

i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s f o r a neck and back c o n d i t i o n ; and (2) 
d e n i e d c l a i m a n t ' s r e q u e s t f o r a p e n a l t y and a t t o r n e y f e e . 

ISSUES 
On r e v i e w , t h e i s s u e s a r e : (1) whether t h e m e d i c a l s e r v i c e s c l a i m was 

b a r r e d by r e s - j u d i c a t a ; (2) whether t h e Referee p r o p e r l y e x c l u d e d a m e d i c a l r e 
p o r t o f f e r e d i n t o e v i d e n c e by c l a i m a n t ; (3) c o m p e n s a b i l i t y o f t h e m e d i c a l s e r 
v i c e s c l a i m ; and (4) p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e 
i n p a r t . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Res J u d i c a t a 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was b a r r e d f r o m l i t i g a t i n g h i s 
e n t i t l e m e n t t o o n g o i n g m e d i c a l s e r v i c e s under t h e a p p l i c a t i o n o f r e s j u d i c a t a , 
r e l y i n g on N o r t h Clackamas School D i s t . v. White, 85 Or App 560 ( 1 9 8 7 ) . Subse
quent t o t h e R e f e r e e ' s d e c i s i o n , t h e Supreme Court r e v e r s e d t h a t d e c i s i o n i n 
N o r t h Clackamas School D i s t . v. White, 305 Or 48 (1 9 8 8 ) . I n so d o i n g , t h e C o u r t 
h e l d t h a t , a l t h o u g h t h e d o c t r i n e o f r e s j u d i c a t a i s a p p l i c a b l e i n t h i s f o r u m , 
under t h e f a c t s o f t h e case t h e i s s u e i n t h e second p r o c e e d i n g was n o t , i n f a c t , 
l i t i g a t e d i n t h e f i r s t p r o c e e d i n g . I d . a t 52, 56-58. 

We c o n c l u d e t h a t t h i s case i s f a c t u a l l y i n d i s t i n g u i s h a b l e f r o m W h i t e i n s o 
f a r as t h e q u e s t i o n o f what i s s u e s were, and were n o t , l i t i g a t e d i n t h e f i r s t 
p r o c e e d i n g . Here, t h e i s s u e s b e f o r e Referee Thye i n t h e f i r s t p r o c e e d i n g were 
p r e m a t u r e c l a i m c l o s u r e and, i n t h e a l t e r n a t i v e , e x t e n t o f d i s a b i l i t y . (Ex. 26-
1 ) . R e f e r e e Thye r u l e d t h a t c l a i m a n t ' s c l a i m had n o t been c l o s e d p r e m a t u r e l y 
and t h a t c l a i m a n t was n o t e n t i t l e d t o compensation f o r permanent d i s a b i l i t y . 
(Ex. 26-3, 4 ) . The c l o s e s t Referee Thye came t o any d e c i s i o n r e g a r d i n g m e d i c a l 
t r e a t m e n t was h i s c o n c l u s i o n t h a t t h e t r e a t m e n t c l a i m a n t was r e c e i v i n g a t t h e 
t i m e o f c l a i m c l o s u r e was p a l l i a t i v e . He t h e n s t a t e d : " T h i s t y p e o f c a r e may 
be compensable under ORS 656.245 a f t e r a m e d i c a l l y s t a t i o n a r y l e v e l has been 
a t t a i n e d . " (Ex. 26-3, emphasis added.) He made t h i s remark i n t h e c o n t e x t o f 
d i s c u s s i n g w h e t h e r c l a i m a n t was med.i.cally s t a t i o n a r y as o f c l a i m c l o s u r e . The 
Ref e r e e f o u n d t h a t t r e a t m e n t was p a l l i a t i v e n o t c u r a t i v e ; t h a t f i n d i n g was 
nec e s s a r y t o h i s d e c i s i o n . He made no f i n d i n g s as t o whether c l a i m a n t ' s i n j u r y 
caused t h e need f o r m e d i c a l s e r v i c e s . We conclude t h a t c l a i m a n t i s n o t b a r r e d 
f r o m l i t i g a t i n g t h e q u e s t i o n o f h i s c u r r e n t need f o r m e d i c a l s e r v i c e s . A c c o r d 
i n g l y , we r e v e r s e t h e Referee on t h i s i s s u e . 

E x c l u s i o n o f Evidence 

Assuming t h e c l a i m was n o t b a r r e d by r e s j u d i c a t a , t h e R e f e r e e r u l e d t h a t 
c l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s had n o t been e s t a b l i s h e d t o be due 
i n m a t e r i a l p a r t t o h i s i n d u s t r i a l i n j u r y . The Referee seemed t o r e a c h t h i s 
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c o n c l u s i o n on t h e b a s i s t h a t c l a i m a n t had n o t sought t r e a t m e n t f o r t h r e e and 
o n e - h a l f y e a r s and had e x p e r i e n c e d h i s 1986 symptoms a f t e r p l a y i n g S o f t b a l l 
e x t e n s i v e l y . C l a i m a n t contends t h a t t h e Referee i m p r o p e r l y e x c l u d e d a m e d i c a l 
r e p o r t b e a r i n g on t h i s q u e s t i o n . We address t h i s e v i d e n t i a r y m a t t e r b e f o r e 
t u r n i n g t o t h e c o m p e n s a b i l i t y i s s u e . 

The R eferee i s s u e d h i s f i r s t o r d e r on August 3, 1987, and t h e n w i t h d r e w 
h i s o r d e r on September 2, 1987 f o r r e c o n s i d e r a t i o n . The e x c l u d e d m e d i c a l r e p o r t 
was w r i t t e n by c l a i m a n t ' s former a t t e n d i n g c h i r o p r a c t i c p h y s i c i a n on September 
10, 1987. We c o n c l u d e t h a t t h e e x c l u d e d r e p o r t was o r s h o u l d have been reason
a b l y o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e J u l y 2 1 , 1987 h e a r i n g . The 
R e f e r e e c o r r e c t l y e x c l u d e d t h e r e p o r t . See Bernard L. Osborn, 37 Van N a t t a 
1054, 1055, a f f ' d mem Osborn v. SAIF, 80 Or App 152 ( 1 9 8 6 ) . 

C o m p e n s a b i l i t y 

We d i s a g r e e w i t h t h e Referee's r u l i n g t h a t c l a i m a n t ' s need f o r t r e a t m e n t 
i s n o t r e l a t e d t o t h e compensable i n j u r y . The f a c t t h a t symptoms were t r i g g e r e d 
by s o f t b a l l i n 1982 does not n e c e s s a r i l y mean t h a t , i n 1986, s o f t b a l l was t h e 
e x c l u s i v e cause o f c l a i m a n t ' s symptoms. I f t h e i n j u r y p l a y e d a p a r t , t h e s e r 
v i c e s a r e compensable. G r a b l e v. Weyerhaeuser Co., 291 Or 387 ( 1 9 8 1 ) . The o n l y 
m e d i c a l o p i n i o n s i n t h e r e c o r d a d d r e s s i n g t h i s i s s u e s u p p o r t a c a u s a l r e l a t i o n 
s h i p between t h e i n j u r y and t h e t r e a t m e n t . (Ex. 3 1 , 32, 3 4 ) . These o p i n i o n s 
were based on an a c c u r a t e h i s t o r y . I n t h e absence o f c o n t r a r y m e d i c a l e v i d e n c e , 
we d e f e r t o t h e s e o p i n i o n s and conclude t h a t t h e t r e a t m e n t i s compensable. 
A c c o r d i n g l y , we r e v e r s e t h e Referee on t h i s i s s u e . 

P e n a l t i e s and A t t o r n e y Fees 

The R eferee d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r 
t h e i n s u r e r ' s f a i l u r e t o accept o r deny c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m w i t h i n 
60 days. We d i s a g r e e . 

Under ORS 656.262(10), i f a c a r r i e r "unreasonably d e l a y s acceptance o r 
d e n i a l o f a c l a i m . . . [ i t i s ] l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t 
o f t h e amounts t h e n due p l u s any a t t o r n e y fees w h i c h may be assessed under ORS 
656.382." The i n s u r e r has p r o v i d e d no e x p l a n a t i o n f o r i t s d e l a y . A c c o r d i n g l y , 
we c o n c l u d e t h a t t h e d e l a y i s unreasonable and assessment o f a p e n a l t y and 
a t t o r n e y f e e i s a p p r o p r i a t e . 

The i n s u r e r argues t h a t a p e n a l t y cannot be assessed because t h e r e a r e no 
"amounts t h e n due." I n t h i s r e g a r d , t h e i n s u r e r r e l i e s on ORS 6 5 6 . 2 6 2 ( 6 ) , w h i c h 
p r o v i d e s t h a t " [ p j e n d i n g acceptance o r d e n i a l o f a c l a i m , compensation p a y a b l e 
t o a c l a i m a n t does n o t i n c l u d e t h e c o s t s o f m e d i c a l b e n e f i t s . . . ." (emphasis 
added). The i n s u r e r argues t h a t t h e m e d i c a l b e n e f i t s i n q u e s t i o n were n o t 
"compensation" p e n d i n g i t s d e n i a l , so t h a t t h e r e were no amounts due and no un
r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. 

We do n o t agree t h a t ORS 656.262(6) i s a p p l i c a b l e i n t h e p r e s e n t case, 
where t h e c l a i m i s f o r m e d i c a l s e r v i c e s on an accepted i n j u r y , as d i s t i n c t f r o m 
an i n i t i a l c l a i m f o r an i n j u r y o r c o n d i t i o n . See E astmoreland v. Reeves, 94 Or 
App 698, 702 ( 1 9 8 9 ) . We, i n s t e a d , r e l y upon ORS 6 5 6 . 0 0 5 ( 8 ) , w h i c h i n c l u d e s i n 
t h e d e f i n i t i o n o f "compensation" m e d i c a l s e r v i c e s p r o v i d e d f o r a compensable 
i n j u r y . 

A c c o r d i n g l y , we r e v e r s e t h e Referee on t h i s i s s u e and assess a p e n a l t y and 
a t t o r n e y f e e under ORS 656.262(10). 

F i n a l l y , c l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , 
i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g and on r e v i e w . Such 
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a f e e i s d e f i n e d as an "assessed f e e . " See OAR 438-15-005(2). However, we 
cannot award an assessed f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f 
s e r v i c e s . See OAR 438-15-010(5). Because no st a t e m e n t o f s e r v i c e s has been r e 
c e i v e d t o d a t e , an assessed f e e s h a l l n o t be awarded. See OAR 438-15- 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r , i s s u e d August 3, 1987, as r e c o n s i d e r e d October 13, 
1987, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s m e d i c a l s e r v i c e s 
d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o t h e i n s u r e r f o r f u r t h e r p r o 
c e s s i n g a c c o r d i n g t o law. We assess a 25 p e r c e n t p e n a l t y on a l l m e d i c a l b i l l s 
due a t t h e t i m e o f t h e i n s u r e r ' s d e n i a l . The remainder o f t h e R e f e r e e ' s o r d e r 
i s a f f i r m e d . We a u t h o r i z e a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s 
c o u n s e l , n o t t o exceed $696. 
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I n t h e M a t t e r o f t h e Compensation o f 
CLAUDE SNOW, Claimant 
WCB Case No. 88-09822 

THIRD ORDER OF DISMISSAL 
Hayner, e t a l , Claimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our January 22, 1990 Second 
Order o f D i s m i s s a l w h i c h d e c l i n e d t o award an assessed f e e where t h e s e l f - i n 
s u r e d e m p loyer's r e q u e s t f o r r e v i e w was d i s m i s s e d p r i o r t o our r e v i e w . I n 
r e a c h i n g o u r c o n c l u s i o n , we r e l i e d upon A q r i p a c , I n c . v. K i t c h e l , 73 Or App 132 
(1 9 8 5 ) . Seeking t o remedy " t h i s u n f a i r s i t u a t i o n " , c l a i m a n t asks e i t h e r t h a t 
t h e d i s m i s s a l be w i t h d r a w n and t h e case proceed t o r e v i e w o r t h a t we make a 
f i n d i n g t h a t t h e compensation awarded by t h e Referee's o r d e r s h a l l n o t be 
d i s a l l o w e d o r reduced. We ar e w i t h o u t a u t h o r i t y t o g r a n t e i t h e r r e q u e s t . 

We know o f no b a s i s f o r r e f u s i n g t o d i s m i s s t h e s e l f - i n s u r e d 
e p l o y e r ' s r e q u e s t f o r r e v i e w once i t was w i t h d r a w n . F u r t h e r , c l a i m a n t d i d n o t 
t i m e l y f i l e a r e q u e s t o r c r o s s - r e q u e s t f o r Board r e v i e w o f t h e R e f e r e e ' s o r d e r . 
ORS 6 5 6 . 2 8 9 ( 3 ) . Consequently, upon t h e w i t h d r a w a l and d i s m i s s a l o f t h e em
p l o y e r ' s r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r , t h a t o r d e r became f i n a l . 
Thus, we no l o n g e r have j u r i s d i c t i o n t o proceed w i t h a r e v i e w o f t h e R e f e r e e ' s 
o r d e r . Eder v. F i l c h e r C o n s t r u c t i o n , 89 Or App 425 (1 9 8 8 ) . L a c k i n g such j u r i s 
d i c t i o n , i t l o g i c a l l y f o l l o w s t h a t we cannot render a f i n d i n g as c l a i m a n t 
r e q u e s t s . 

I n c o n c l u s i o n , we c e r t a i n l y empathize w i t h t h e s i t u a t i o n w h i c h con
f r o n t s c l a i m a n t ' s c o u n s e l . However, based upon t h e a f o r e m e n t i o n e d p o i n t s and 
a u t h o r i t i e s , t h e l i m i t s o f our s t a t u t o r y power a r e c l e a r . 

A c c o r d i n g l y , our p r i o r o r d e r s are w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r s , e f f e c t i v e t h i s 
d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
HERBERT C. AUSBIE, Claimant 

WCB Case No. 88-08507 
ORDER ON RECONSIDERATION 

P h i l i p Schuster I I , C l a imant A t t o r n e y 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

On January 23, 1990, we abated our January 8, 1990 Order on Review whi c h 
had r e v e r s e d a Referee's o r d e r t h a t s e t a s i d e a d e n i a l o f c l a i m a n t ' s i n j u r y 
c l a i m f o r b i l a t e r a l bone s p u r s . A f t e r f u r t h e r c o n s i d e r a t i o n o f t h e m a t t e r , we 
w i t h d r a w o u r p r i o r o r d e r and i s s u e t h e f o l l o w i n g o r d e r . 

FINDINGS OF FACT 

C l a i m a n t , 48 y e a r s o f age, began w o r k i n g as a door, window, and m o l d i n g 
i n s t a l l e r i n Febru a r y 1988. When i n s t a l l i n g d o o r s , c l a i m a n t w o u l d o f t e n p l a c e 
t h e door on h i s f e e t t o e l e v a t e i t i n t o p o s i t i o n . When r e t r o f i t t i n g windows o r 
i n s t a l l i n g m o l d i n g , c l a i m a n t would a l s o k n e e l and f l e x h i s t o e s . On Februa r y 
18, 1988, c l a i m a n t complained o f f o o t p a i n and t o o k t h e a f t e r n o o n o f f . C l a i m a n t 
r e t u r n e d t o work on Februa r y 19, 1988, and c o n t i n u e d t o work u n t i l March 3, 
1988, when he was l a i d o f f due t o l a c k o f work. C l a i m a n t f i l e d an i n d u s t r i a l 
a c c i d e n t c l a i m on March 5, 1988, i n d i c a t i n g h i s f e e t were a f f e c t e d and t h a t he 
had a h i s t o r y o f bone s p u r s . 

On March 3, 1988, Dr. Hay h u r s t , M.D., examined c l a i m a n t . X-rays demon
s t r a t e d m e d i a l , l a t e r a l and d o r s a l l i p p i n g . I n i t i a l l y , t h e d i a g n o s i s was degen
e r a t i v e a r t h r i t i s . Dr. Hayhurst l a t e r diagnosed e x o s t o s i s . On June 30, 1988, 
Dr. Wisdom, M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t ' s f o o t 
c o n d i t i o n had undergone p r o g r e s s i v e d e t e r i o r a t i o n o v e r t h e y e a r s , and t h a t t h i s 
t r e n d was l i k e l y t o c o n t i n u e . 

On March 22, 1988, t h e i n s u r e r d e n i e d t h e March 5, 1988 c l a i m . (Ex. 4 ) . 
On A p r i l 2 1 , 1988, t h e i n s u r e r i s s u e d a second d e n i a l a s s e r t i n g t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n was n e i t h e r a compensable i n d u s t r i a l i n j u r y n o r an occupa
t i o n a l d i s e a s e . 

C l a i m a n t had a b i l a t e r a l bone spur c o n d i t i o n , w h i c h p r e e x i s t e d h i s employ
ment o f F e b r u a r y , 1988. H i s work a c t i v i t i e s , a f t e r t h a t d a t e , c o n t r i b u t e d t o 
i n c r e a s e d symptoms. 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s f o o t c o n d i t i o n was compensable u s i n g 
an a c c i d e n t a l i n j u r y a n a l y s i s . A l t h o u g h we agree t h a t t h e c o n d i t i o n i s compens
a b l e , we do so based on d i f f e r e n t r e a s o n i n g . 

To e s t a b l i s h a compensable i n d u s t r i a l i n j u r y , c l a i m a n t has t h e burden o f 
p r o v i n g t h a t a work e v e n t was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r 
need f o r m e d i c a l s e r v i c e s . H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 254 ( 1 9 8 3 ) . 
I f t h e c o n d i t i o n r e s u l t e d from a s u f f i c i e n t l y d i s c r e t e p e r i o d o f work a c t i v i t y , 
an i n d u s t r i a l i n j u r y r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e , i s i n d i c a t e d . See 
V a l t i n s o n v. SAIF, 56 Or App 184 (19 8 2 ) . 

Here, c l a i m a n t was employed as a c a r p e n t e r . He c l a i m e d c o m p e n s a b i l i t y 
based on a s e r i e s o f ev e n t s w i t h i n a d i s c r e t e p e r i o d o f t i m e . On F e b r u a r y 18, 
1988, c l a i m a n t complained o f f o o t p a i n , n e v e r t h e l e s s , he c o n t i n u e d t o work u n t i l 
March 3, 1988, when he was l a i d o f f f o r reasons u n r e l a t e d t o h i s m e d i c a l c o n d i 
t i o n . C l a i m a n t f i l e d t h e r e p o r t o f i n j u r y on March 5, 1988. 
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A compensable i n d u s t r i a l i n j u r y r e q u i r e s a f i n d i n g t h a t t h e a l l e g e d medi
c a l c o n d i t i o n was "sudden i n o n s e t . " V a l t i n s o n , supra. I n t h e case a t b a r , 
t h e r e was no i n c i d e n t t h a t caused c l a i m a n t ' s b i l a t e r a l bone spurs t o worsen a t 
an i d e n t i f i a b l e moment. Dr. Wisdom i n d i c a t e d t h a t c l a i m a n t ' s f o o t c o n d i t i o n was 
no t caused by one i d e n t i f i a b l e i n c i d e n t , r a t h e r h i s f o o t c o n d i t i o n f l a r e d up as 
a r e s u l t o f t h e day t o day work d u t i e s o f a c a r p e n t e r . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t ' s b i l a t e r a l bone s p u r s 
d e v e l o p e d o v e r a p e r i o d o f t i m e . Consequently, c l a i m a n t ' s F e b r u a r y 1986 trauma 
does n o t s a t i s f y t h e "sudden i n o n s e t " r e q u i r e m e n t . A c c o r d i n g l y , h i s c l a i m 
s h o u l d be a n a l y z e d as an o c c u p a t i o n a l d i s e a s e r a t h e r t h a n an a c c i d e n t a l i n j u r y . 

B e f o r e r e a c h i n g c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m on i t s m e r i t s , i t i s 
f i r s t n e c e s s a r y t o d e c i d e w h i c h v e r s i o n o f ORS 656.802(1) i s a p p l i c a b l e . T h i s 
p r o v i s i o n was r e v i s e d by t h e l e g i s l a t u r e i n 1987 and t h e r e v i s e d v e r s i o n o f ORS 
656.802(1) became e f f e c t i v e January 1, 1988. Here, t h e i n j u r i o u s e x posure 
a l l e g e d by c l a i m a n t i s t h e e x t e n s i v e use o f h i s f e e t i n h e r e n t i n h i s j o b d u t i e s . 
C l a i m a n t c o n t i n u e d t o p e r f o r m h i s j o b d u t i e s u n t i l March 1988 and t h e r e a f t e r 
sought m e d i c a l t r e a t m e n t . A c c o r d i n g l y , we conclude t h a t t h e new o c c u p a t i o n a l 
d i s e a s e law a p p l i e s t o c l a i m a n t ' s c l a i m . See Johnson v. SAIF, 78 Or App 143, 
148, r e v den 301 Or 240 ( 1 9 8 6 ) . 

The c u r r e n t v e r s i o n o f ORS 656.802(1) c o n t a i n s t h r e e s u b s e c t i o n s . We con
c l u d e t h a t t h i s case f a l l s under s u b s e c t i o n ( c ) o f ORS 6 5 6 . 8 0 2 ( 1 ) . Dr. Wisdom 
d e s c r i b e s t h e o n s e t o f c l a i m a n t ' s c o n d i t i o n as r e s u l t i n g f r o m " m u l t i p l e r e p e a t e d 
e p i s o d e s o f trauma" and r e l a t e d t h e i n c r e a s e d symptomatology t o h i s work as a . 
c a r p e n t e r . T h e r e f o r e , we a n a l y z e t h i s case under s u b s e c t i o n ( c ) o f ORS 
65 6 . 8 0 2 ( 1 ) . See Donna E. Aschbacher, 41 Van N a t t a 1242, 1244 ( 1 9 8 9 ) . 

I n o r d e r t o p r e v a i l on an o c c u p a t i o n a l d i s e a s e c l a i m under ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t must prove t h a t h i s work a c t i v i t i e s were a m a t e r i a l con
t r i b u t i n g cause o f h i s c o n d i t i o n . I d . a t 1246. I f c l a i m a n t ' s c o n d i t i o n p r e 
e x i s t s h i s employment, he need n o t e s t a b l i s h a p a t h o l o g i c a l w o r s e n i n g , b u t o n l y 
t h a t t h e work a c t i v i t i e s m a t e r i a l l y c o n t r i b u t e d t o a symptomatic w o r s e n i n g o f 
t h e p r e e x i s t i n g c o n d i t i o n . I d . a t 1249. 

Here, Dr. Wisdom fou n d t h a t c l a i m a n t ' s f o o t symptoms had been g r o w i n g 
worse s l o w l y , and t h a t h i s employment as a c a r p e n t e r had c o n t r i b u t e d t o a f l a r e -
up o f t h e p r e e x i s t i n g c o n d i t i o n . A l t h o u g h he d i d n o t f e e l t h a t c l a i m a n t ' s work 
a c t i v i t i e s caused o r p a t h o l o g i c a l l y worsened h i s f o o t c o n d i t i o n , Dr. Wisdom 
o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s r e n d e r e d t h e c o n d i t i o n symptomatic and 
n e c e s s i t a t e d m e d i c a l t r e a t m e n t . 

We f i n d Dr. Wisdom's o p i n i o n , as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o be 
t h o r o u g h and w e l l reasoned. Consequently, we f i n d i t p e r s u a s i v e . W e i l a n d v. 
SAIF, 64 Or App 810 ( 1 9 8 3 ) ; Somers v. SAIF 77 Or App 259 ( 1 9 8 6 ) . A c c o r d i n g l y , 
c l a i m a n t has e s t a b l i s h e d t h a t h i s work exposure was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s symptomatic w o r s e n i n g . 

ORDER 

Our Order on Review, d a t e d January 8, 1990, i s w i t h d r a w n . The R e f e r e e ' s 
o r d e r , d a t e d J u l y 28, 1988, i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s 
c o u n s e l i s awarded a r e a s o n a b l e assessed f e e o f $600. 
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I n t h e M a t t e r o f t h e Compensation o f 
JIMMY C. BUTLER, Claimant 
WCB Case No. .86-13658 

ORDER ON REVIEW 
S t a r r & Vinson, Claimant A t t o r n e y s 

W i l l i a m B l i t z ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
Cl a i m a n t r e q u e s t s r e v i e w o f Referee Mirassou's o r d e r t h a t u p h e l d t h e 

i n s u r e r ' s d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n c l a i m s f o r h i s low back c o n d i t i o n . 
C l a i m a n t a l s o contends t h a t h i s proposed back s u r g e r y i s a r e a s o n a b l e and neces
s a r y m e d i c a l s e r v i c e . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and m e d i c a l s e r 
v i c e s . We a f f i r m . 

FINDINGS OF FACT 
The Board adopts t h e Referee's f i n d i n g s o f f a c t as s e t f o r t h i n t h e 

" F i n d i n g s " s e c t i o n o f t h e o r d e r and o p i n i o n . 

ULTIMATE FINDING OF FACT 
Cl a i m a n t ' s proposed low back s u r g e r y i s n o t a r e a s o n a b l e and neces

s a r y m e d i c a l s e r v i c e . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

We adopt t h e Referee's "Conclusions and Reasons" w i t h t h e f o l l o w i n g 
m o d i f i c a t i o n . 

We agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o p r o v e a 
w o r s e n i n g o f h i s c o n d i t i o n o r symptoms. However, we do n o t agree w i t h t h e 
Re f e r e e ' s c o n c l u s i o n t h a t , f o r purposes o f p r o v i n g a w o r s e n i n g , t h e l a s t award 
o f compensation was a June 28, 1985 Order on Review. 

We have h e l d t h a t , when t h e r e has been a h e a r i n g on e x t e n t o f d i s 
a b i l i t y , t h e d a t e o f t h e l a s t award o r arrangement o f compensation i s t h e d a t e 
o f t h e f i n a l o p p o r t u n i t y t o p r e s e n t evidence a t t h e h e a r i n g , n o t w i t h s t a n d i n g 
subsequent a p p e a l s . Joseph R. K l i n s k v , 35 Van N a t t a 332 ( 1 9 8 3 ) , a f f ' d mem 66 Or 
App 193 ( 1 9 8 3 ) . We a p p l y s i m i l a r r a t i o n a l e i n t h e p r e s e n t case and f i n d t h a t 
c l a i m a n t ' s e x t e n t o f d i s a b i l i t y h e a r i n g i n November 1984 was t h e l a s t award o f 
compensation f o r purposes o f p r o v i n g a worsening. 

Our d e c i s i o n i n r e g a r d t o t h e d a t e o f t h e l a s t award o r arrangement 
o f c ompensation does n o t change t h e outcome o f t h i s case. We c o n c l u d e t h a t 
c l a i m a n t has n o t pro v e n a wor s e n i n g o f h i s symptoms o r c o n d i t i o n s i n c e November 
1984. See P e r r y v. SAIF, 307 Or 654 (1989). 

M e d i c a l S e r v i c e s 
C l a i m a n t a s s e r t s t h a t h i s proposed back s u r g e r y i s r e a s o n a b l e and 

ne c e s s a r y . C l a i m a n t ' s t r e a t i n g d o c t o r , however, c o n d i t i o n a l l y recommended 
s u r g e r y i f c l a i m a n t f e l t t h a t be was unable t o r e t u r n t o work. S i n c e Dr. 
Smith's recommendation, c l a i m a n t had r e t u r n e d t o te m p o r a r y work as a 
ground s k e e p e r . I n a d d i t i o n , Dr. Campagna, who examined c l a i m a n t between 1985 
and 1987, d e t e r m i n e d t h a t s u r g e r y was n o t i n d i c a t e d . Because o f Dr. Campagna's 
o p p o r t u n i t y t o observe c l a i m a n t over a l o n g e r p e r i o d o f t i m e and because t h e 
recommendation o f t h e t r e a t i n g d o c t o r was c o n d i t i o n a l , we f i n d t h a t c l a i m a n t ' s 
p r o p o s e d back s u r g e r y has n o t been shown t o be r e a s o n a b l e and ne c e s s a r y . See 
Kienow Food S t o r e s v. L y s t e r , 79 Or App 416 (19 8 6 ) . 

ORDER 
The Referee's o r d e r d a t e d May 11, 1988 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KENNETH R. DERRICK, Claimant 

WCB Case No. 86-08269 
ORDER ON REVIEW 

Royce, e t a l , Claimant A t t o r n e y s 
Schroeder & S u l l i v a n , A t t o r n e y s 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 
C a r l D a v i s , A s s i s t a n t A t t o r n e y General 

Reviewed by Board Members P e r r y and H o w e l l . 

Gibbs B r o t h e r s , a noncomplying employer, r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f Re f e r e e H u f f ' s o r d e r which assessed p e n a l t i e s and a t t o r n e y f e e s f o r 
an u n r e a s o n a b l e d e l a y i n t h e payment o f compensation a g a i n s t t h e employer's 
c l a i m s p r o c e s s o r , t h e SAIF C o r p o r a t i o n . I n h i s re s p o n d e n t ' s b r i e f , c l a i m a n t 
contends t h a t t h e Referee e r r e d i n d e c l i n i n g t o award a c a r r i e r - p a i d a t t o r n e y 
f e e f o r p r e v a i l i n g a g a i n s t an a l l e g e d "de f a c t o " d e n i a l o f t h e c l a i m . On r e 
vi e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact as our own. 

CONCLUSIONS 

The Referee assessed p e n a l t i e s a g a i n s t SAIF, as c l a i m s p r o c e s s o r f o r 
t h e n o n c o m p l y i n g employer, f o r an a l l e g e d unreasonable d e l a y i n t h e payment o f 
compensation. The Referee a l s o awarded c l a i m a n t ' s a t t o r n e y an a s s o c i a t e d a t t o r 
ney f e e f o r h i s s e r v i c e s a t h e a r i n g r e g a r d i n g t h e i s s u e o f t h e a l l e g e d unreason
a b l e d e l a y . 

I n making h i s d e t e r m i n a t i o n , t h e Referee r e l i e d upon ORS 656.262(3) 
and (10) f o r a u t h o r i t y t o assess a p e n a l t y a g a i n s t SAIF. A c k n o w l e d g i n g t h a t ORS 
656.054 s p e c i f i c a l l y r e g u l a t e s c l a i m s p r o c e s s i n g i n noncomplying employer s i t u a 
t i o n s , t h e Re f e r e e n o n e t h e l e s s assessed a c a r r i e r - p a i d f e e under ORS 656.382(1) 
f o r a d e l a y i n payment o f compensation. 

P e n a l t i e s and A t t o r n e y Fees 

The Referee concluded t h a t ORS 656.262(3) s u b j e c t s t h e no n c o m p l y i n g 
employer t o a p e n a l t y and a t t o r n e y f e e s under ORS 656.262(10). We d i s a g r e e f o r 
t h e f o l l o w i n g r e a s o n s . 

"ORS 656.262(3) p r o v i d e s , t h a t "Employers s h a l l , i m
m e d i a t e l y and n o t l a t e r t h a n f i v e days a f t e r n o t i c e 
o r knowledge o f any c l a i m s o r a c c i d e n t s w h i c h may 
r e s u l t i n a compensable i n j u r y c l a i m , r e p o r t t h e 
same t o t h e i r i n s u r e r . . . (emphasis s u p p l i e d ) . " 

S u b s e c t i o n (10) o f ORS 656.262 p r o v i d e s , 

" I f t h e i n s u r e r o r s e l f - i n s u r e d employer unreason
a b l y d e l a y s o r un r e a s o n a b l y r e f u s e s t o pay compensa
t i o n , o r u n r e a s o n a b l y d e l a y s acceptance o r d e n i a l o f 
a c l a i m , t h e i n s u r e r o r s e l f - i n s u r e d employer s h a l l 
be l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t 
o f t h e amounts t h e n due p l u s any a t t o r n e y f e e s w h i c h 
may be assessed under ORS 656.382." 
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The Referee found t h a t t h e r e was no reason why t h e t e r m "employers", 
as t h e t e r m i s used i n ORS 656.262(3), s h o u l d n o t be c o n s t r u e d t o i n c l u d e 
" n o n c o m p l y i n g employers". 

Both SAIF and t h e noncomplying employer contend t h a t ORS 626.262(3) 
i s i n a p p l i c a b l e because even though t h e noncomplying employer was an "employer", 
i t was n o t i n s u r e d . Because t h e noncomplying employer was n o t i n s u r e d f o r 
w o r k e r s ' compensation coverage, SAIF argues t h a t i t had no d u t y under ORS 
656.262(3) t o comply w i t h t h e f i v e - d a y r e p o r t i n g r e q u i r e m e n t . F u r t h e r , SAIF 
a s s e r t s t h a t ORS 656.054 s p e c i f i c a l l y p r o v i d e s s t a t u t o r y a u t h o r i t y w i t h r e s p e c t 
t o c l a i m s p r o c e s s i n g r e q u i r e m e n t s f o r noncomplying employers. A c c o r d i n g l y , SAIF 
conte n d s t h a t n e i t h e r i t , nor t h e employer, i s s u b j e c t t o p e n a l t i e s and a t t o r n e y 
f e e s under ORS 656.262(3) and (10) under t h e s e c i r c u m s t a n c e s . We agree. 

Here, c l a i m a n t was i n j u r e d . o n A p r i l 17, 1985. A t t h e t i m e o f t h e 
i n c i d e n t , t h e employer was "noncomplying." As such, i t d i d n o t have an i n s u r e r 
t o whom i t would have been r e q u i r e d t o r e p o r t t h e i n c i d e n t p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 3 ) . T h e r e f o r e , we f i n d t h a t t h e noncomplying employer was n o t s u b j e c t 
t o t h e f i v e - d a y r e p o r t i n g r e q u i r e m e n t . 

ORS 656.262(10) a u t h o r i z e s assessment o f a p e n a l t y and a t t o r n e y f e e 
a g a i n s t an i n s u r e r o r s e l f - i n s u r e d employer. Even i f t h e no n c o m p l y i n g employer 
had u n r e a s o n a b l y d e l a y e d r e p o r t i n g t h i s c l a i m , i t was n o t an i n s u r e r o r s e l f - i n 
s u r e d employer. ORS 656.262(10) does n o t a u t h o r i z e assessment o f a p e n a l t y and 
a t t o r n e y f e e a g a i n s t a noncomplying employer because o f a no n c o m p l y i n g em
p l o y e r ' s d e l a y . But See ORS 656.735. 

Claims p r o c e s s i n g r e q u i r e m e n t s f o r noncomplying employers a r e s e t 
f o r t h i n ORS 656.054. ORS 656.054 p r o v i d e s i n p a r t : 

" ( 1 ) A compensable i n j u r y t o a s u b j e c t w o r k e r w h i l e 
i n t h e employ o f a noncomplying employer i s compens
a b l e t o t h e same e x t e n t as i f t h e employer had com
p l i e d w i t h ORS 656.001 t o 656.794. A c l a i m f o r com
p e n s a t i o n made by such a worker s h a l l be p r o c e s s e d 
by t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n i n 
t h e same manner as a c l a i m made by a worker employed 
by a c a r r i e r - i n s u r e d employer, except t h a t t h e t i m e 
w i t h i n w h i c h t h e f i r s t i n s t a l l m e n t o f compensation 
i s t o be p a i d , p u r s u a n t t o ORS 656.262(4V, s h a l l n o t 
b e g i n t o r u n u n t i l t h e d i r e c t o r has r e f e r r e d t h e 
c l a i m t o t h e S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a 
t i o n . " (emphasis s u p p l i e d ) 

Here, t h e noncomplying employer n o t i f i e d t h e Workers' Compensation 
Department o f t h e i n j u r y on June 2 1 , 1985. C l a i m a n t ' s a t t o r n e y s u b m i t t e d 
c l a i m a n t ' s eye i n j u r y c l a i m t o SAIF on October 24, 1985. D e s p i t e t h e n o t i c e , 
t h e f i r s t i n s t a l l m e n t o f compensation was n o t due t o be p a i d u n t i l t h e D i r e c t o r 
r e f e r r e d t h e c l a i m t o SAIF. See ORS 656.054(1). T h e r e f o r e , SAIF had no s t a t u 
t o r y d u t y t o make i t s f i r s t i n s t a l l m e n t o f compensation u n t i l t h e D i r e c t o r r e 
f e r r e d t h e c l a i m t o i t . U n f o r t u n a t e l y , i n t h i s p a r t i c u l a r s i t u a t i o n , t h e c l a i m 
was n o t r e f e r r e d t o SAIF " u n t i l January 30, 1986, some s i x months l a t e r . 

The Referee s p e c i f i c a l l y f ound t h a t SAIF p r o m p t l y p a i d i n t e r i m com
p e n s a t i o n payments a f t e r t h e D i r e c t o r r e f e r r e d t h e c l a i m , t i m e l y a c c e p t e d and 
p r o c e s s e d c l a i m a n t ' s c l a i m t o c l o s u r e , and t i m e l y p a i d a l l c ompensation t h a t was 
due. We agree w i t h t h e Referee's f i n d i n g s , and t h e r e f o r e c o n c l u d e t h a t , under 
t h e c i r c u m s t a n c e s , t h e r e was no unreasonable d e l a y i n t h e payment o f compensa
t i o n by SAIF. A c c o r d i n g l y , no p e n a l t i e s and a t t o r n e y f e e s may be assessed. 



276 

C a r r i e r - P a i d Fee/De Facto D e n i a l 

Kenneth R. D e r r i c k , 42 Van N a t t a 274 (1990) 

We adopt t h e Referee's "Conclusions o f Law" w i t h r e s p e c t t o t h e "de 
f a c t o " d e n i a l i s s u e , as d i s c u s s e d i n t h e l a s t p a ragraph on page t h r e e o f t h e 
Refere e ' s o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t contends t h a t t h e Referee e r r e d i n d e c l i n i n g t o award a 
c a r r i e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t an a l l e g e d "de f a c t o " d e n i a l o f 
t h e c l a i m . However, t h e Referee s p e c i f i c a l l y found t h a t no "de f a c t o " d e n i a l 
was a t i s s u e . Thus, no c a r r i e r - p a i d f e e c o u l d have been assessed i n " p r e v a i l i n g 
a g a i n s t an a l l e g e d 'de f a c t o ' d e n i a l . " 

ORDER 

The Referee's o r d e r , d a t e d February 23, 1988, i s r e v e r s e d i n p a r t 
and a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h assessed 
p e n a l t i e s and an a s s o c i a t e d $1,700 a t t o r n e y f e e f o r an a l l e g e d u n r e a s o n a b l e 
d e l a y i n t h e payment o f compensation, i s r e v e r s e d . The rem a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

F e b r u a r y 6,' 1990 C i t e as 42 Van N a t t a 276 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HOMER B. HARTMAN, Claimant 

WCB Case No. 85-12969 
ORDER ON REVIEW 

Ch a r l e s Duncan, Claimant A t t o r n e y 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t 
g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order 
awarded 40 p e r c e n t (128 degrees) unscheduled permanent d i s a b i l i t y f o r a r i g h t 
s h o u l d e r i n j u r y . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t i s a b l e t o l i f t no more t h a n 10-15 pounds; cannot p e r f o r m work 
overhead; and i s l i m i t e d i n h i s a b i l i t y t o push due t o t h e compensable s h o u l d e r 
i n j u r y . (Ex 9, 11D; T r . 11-12). 

P r e e x i s t i n g a r t h r i t i s o f t h e hands and w r i s t s i n t e r f e r e s w i t h c l a i m a n t ' s 
a b i l i t y t o p e r f o r m t a s k s r e q u i r i n g manual d e x t e r i t y . P r e e x i s t i n g a r t h r i t i s o f 
t h e s p i n e i n t e r f e r e s w i t h c l a i m a n t ' s a b i l i t y t o c l i m b , w a l k more t h a n f o u r 
b l o c k s , and s i t f o r more t h a n 15 minutes t o one h a l f hour. 

He i s p r e c l u d e d f r o m d o i n g a l l b u t l i g h t work. 
C l a i m a n t d i d n o t seek t o t e r m i n a t e v o c a t i o n a l s e r v i c e s . However, he was 

un a b l e t o r e t u r n t o any j o b f o r t h e e m p l o y e r - a t - i n j u r y . The employer was o f f e r 
i n g a s p e c i a l severance pay package t o employees who would r e t i r e f r o m t h e com
pany. C l a i m a n t r e t i r e d p u r s u a n t t o t h a t program. He was t o l d by h i s v o c a t i o n a l 
c o u n s e l o r t h a t i f he r e t i r e d f r o m t h e employer, he would no l o n g e r be e l i g i b l e 
f o r v o c a t i o n a l a s s i s t a n c e . T h e r e f o r e , he si g n e d a l e t t e r p r e p a r e d by t h e coun
s e l o r d e c l i n i n g f u r t h e r s e r v i c e s . 

C l a i m a n t made r e a s o n a b l e e f f o r t s t o f i n d s u i t a b l e employment. 
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C l a i m a n t i s pe r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . 

C l a i m a n t ' s c u r r e n t p h y s i c a l l i m i t a t i o n s , i n c o n j u n c t i o n w i t h h i s l a c k o f 
e d u c a t i o n and t r a n s f e r a b l e s k i l l s and h i s p r e e x i s t i n g d i s a b l i n g c o n d i t i o n s , make 
i t f u t i l e f o r him t o seek g a i n f u l employment. 

The 12-hour-a-week p o s i t i o n c o n s i d e r e d by c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r 
i s n o t g a i n f u l and s u i t a b l e employment. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's Co n c l u s i o n s o f Law as found i n t h e " O p i n i o n " sec
t i o n o f t h e o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t must prove by a preponderance o f t h e e v i d e n c e t h a t he i s perma
n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . There a r e two 
t y p e s o f permanent t o t a l d i s a b i l i t y : (1) t h a t a r i s i n g e n t i r e l y f r o m p h y s i c a l o r 
m e n t a l i n c a p a c i t y ; and (2) permanent t o t a l d i s a b i l i t y , under t h e " o d d - l o t " 
d o c t r i n e , a r i s i n g f r o m l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y p l u s non-medical con
d i t i o n s , w h i c h t o g e t h e r r e s u l t i n permanent t o t a l d i s a b i l i t y . Welch v. 
B a n n i s t e r P i p e l i n e , 70 Or App 699 (19 8 4 ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 
( 1 9 7 7 ) . C l a i m a n t must a l s o e s t a b l i s h t h a t he has made r e a s o n a b l e e f f o r t s t o 
p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , u n l e s s i t i s shown t h a t 
e f f o r t s t o o b t a i n such g a i n f u l and s u i t a b l e work would be f u t i l e . ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) ; B u t c h e r v. SAIF, 45 Or App 318 (1 9 8 3 ) . 

C l a i m a n t i s n o t t o t a l l y i n c a p a c i t a t e d on a p h y s i c a l o r m e d i c a l b a s i s . 
C o n s e q u e n t l y , c l a i m a n t can o n l y p r e v a i l by p r o v i n g t h a t he f a l l s w i t h i n t h e 
" o d d - l o t " d o c t r i n e . Under t h a t d o c t r i n e , a d i s a b l e d p e r s o n , w i t h some r e s i d u a l 
p h y s i c a l c a p a c i t y , may s t i l l be permanently t o t a l l y d i s a b l e d due t o a combina
t i o n o f h i s p h y s i c a l c o n d i t i o n and c e r t a i n non-medical f a c t o r s , such as age, 
e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y 
and e m o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade Co., 72 Or App 397 ( 1 9 8 5 ) . As 
p r e v i o u s l y d i s c u s s e d , c l a i m a n t must a l s o demonstrate t h a t he i s w i l l i n g t o 
r e e n t e r t h e work f o r c e and t h a t he has made r e a s o n a b l e e f f o r t s t o do so. 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t s u f f e r e d a compensable 
s h o u l d e r f r a c t u r e i n 1986, f o r which he was s u b s e q u e n t l y awarded 40 p e r c e n t (128 
degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s i m p a i r m e n t f r o m h i s 
s h o u l d e r i n j u r y was r a t e d by h i s t r e a t i n g p h y s i c i a n , Dr. B u t t e r s , as m i l d t o 
moderate. 

C l a i m a n t a l s o s u f f e r s from a number o f o t h e r p r e e x i s t i n g p h y s i c a l d i s a b i l 
i t i e s , w h i c h , t o g e t h e r w i t h h i s s h o u l d e r i n j u r y , p r e v e n t him f r o m r e t u r n i n g t o 
h i s work a t t h e t i m e o f t h e i n j u r y . S p e c i f i c a l l y , c l a i m a n t s u f f e r s f r o m 
symptomatic d e g e n e r a t i v e a r t h r i t i s and emphysema. 

C l a i m a n t a l s o s u f f e r s from d i s a b l i n g d e p r e s s i o n , stemming as f a r back as 
1967 when he was h o s p i t a l i z e d f o r i t . C laimant has t r e a t e d w i t h a n t i d e p r e s s a n t 
m e d i c a t i o n o v e r t h e y e a r s . So l o n g as he m a i n t a i n s t h e m e d i c a t i o n , he does n o t 
have s i g n i f i c a n t d i f f i c u l t y . He a l s o s u f f e r e d a br o k e n l e g i n 1963. As w i t h 
t h e d e p r e s s i o n , t h e r e i s no i n d i c a t i o n t h i s i n j u r y now c o n t r i b u t e s t o c l a i m a n t ' s 
d i s a b i l i t y . 

C l a i m a n t , 64 y e a r s o f age a t h e a r i n g , worked i n t h e lumber i n d u s t r y p r a c 
t i c a l l y a l l o f h i s l i f e . He has an e i g h t h grade e d u c a t i o n , has l i m i t e d r e a d i n g 
s k i l l s , and no GED. Cl a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B u t t e r s , r e p o r t e d t h a t 
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c l a i m a n t w o u l d never be a b l e t o r e t u r n t o t h e work he d i d a t t h e t i m e o f t h e i n 
j u r y . We agree. 

We c o n c l u d e t h a t c l a i m a n t ' s d i s a b i l i t y , i n c o m b i n a t i o n w i t h h i s p r e e x i s t 
i n g d i s a b l i n g emphysema and d e g e n e r a t i v e a r t h r i t i s p r e v e n t him f r o m r e t u r n i n g t o 
h i s r e g u l a r employment and r e s t r i c t him t o l i g h t work. T h i s i m p a i r m e n t a l o n g 
w i t h h i s age, l a c k o f e d u c a t i o n , l a c k o f t r a n s f e r a b l e s k i l l s , l i m i t e d a d a p t a b i l 
i t y , l i m i t e d d e x t e r i t y and c o o r d i n a t i o n , and t h e t e r m i n a t i o n o f h i s v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s , p r e v e n t him from f i n d i n g s u i t a b l e and g a i n f u l employ-' 
ment. F i n a l l y , c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and l a c k o f t r a n s 
f e r a b l e s k i l l s , we f i n d t h a t a d d i t i o n a l e f f o r t s t o seek employment w o u l d be 
f u t i l e . 

I n making t h e s e f i n d i n g s , we r e l y on t h e r e s u l t s o f t h e v o c a t i o n a l assess
ment by H a r r y Mason and on t h e r e s u l t s o f c l a i m a n t ' s v o c a t i o n a l e f f o r t s . 

V o c a t i o n a l s e r v i c e s began i n September, 1985, and c o n t i n u e d f o r e i g h t 
months. C l a i m a n t c o o p e r a t e d f u l l y w i t h v o c a t i o n a l c o u n s e l o r s by v o l u n t a r i l y 
u n d e r g o i n g a p t i t u d e t e s t i n g and c o m p l e t i n g a r e t r a i n i n g program. Based on 
a p t i t u d e s c o r e s a l o n e , c l a i m a n t q u a l i f i e d f o r no o c c u p a t i o n a l p a t t e r n g r o u p s . 
By a d d i n g one s t a n d a r d e r r o r o f measurement, c l a i m a n t q u a l i f i e d f o r seven occu
p a t i o n s , a l l o f w h i c h were d e t e r m i n e d by t h e v o c a t i o n a l c o u n s e l o r , Mason, t o be 
i n a p p r o p r i a t e , e i t h e r because o f t h e work s e t t i n g , t h e t r a i n i n g r e q u i r e d , o r t h e 
l i m i t e d number o f p o s i t i o n s a v a i l a b l e . Three' o t h e r v o c a t i o n s , r e l a t e d t o 
c l a i m a n t ' s p r i o r work as a t i m b e r f a l l e r , were i d e n t i f i e d , b u t l i k e w i s e were 
c o n s i d e r e d i n a p p r o p r i a t e because o f c l a i m a n t ' s l a c k o f d e x t e r i t y and knowledge. 
Mason c o n c l u d e d t h a t c l a i m a n t c o u l d n o t r e t u r n t o work w i t h o u t some t r a i n i n g . 
Mason i d e n t i f i e d t h r e e p o t e n t i a l o n - t h e - j o b t r a i n i n g programs; none were s u i t 
a b l e f o r c l a i m a n t . 

F o l l o w i n g t h e e i g h t month p e r i o d o f v o c a t i o n a l a s s i s t a n c e and a r e s u l t i n g 
f i n a n c i a l h a r d s h i p , c l a i m a n t accepted v o l u n t a r y r e t i r e m e n t and s o c i a l s e c u r i t y 
b e n e f i t s f r o m h i s employer a t i n j u r y . S e r v i c e s were t e r m i n a t e d a t t h a t t i m e . 

The employer argues t h a t c l a i m a n t ' s r e t i r e m e n t and h i s l e t t e r d e c l i n i n g 
f u r t h e r v o c a t i o n a l s e r v i c e s e s t a b l i s h t h a t he d i d n o t make r e a s o n a b l e e f f o r t s t o 
seek work and t h u s i s n o t e n t i t l e d t o permanent t o t a l d i s a b i l i t y . The employer 
r e l i e s on G e o r g i a - P a c i f i c Corp. v. P e r r y , 92 Or App 56 ( 1 9 8 8 ) . 

We do n o t b e l i e v e t h a t c l a i m a n t ' s conduct e v i n c e d u n w i l l i n g n e s s t o work. 
The c l a i m a n t i n P e r r y d i d n o t co o p e r a t e w i t h t h e v o c a t i o n a l r e h a b i l i t a t i o n 
e f f o r t s , whereas c l a i m a n t i n t h e p r e s e n t case d i d . H i s t e r m i n a t i o n o f voca
t i o n a l s e r v i c e s was caused by Mason, who i n f o r m e d c l a i m a n t t h a t when he v o l u n 
t a r i l y r e t i r e d , a l l v o c a t i o n a l a s s i s t a n c e would be t e r m i n a t e d . 

We acknowledge t h a t Mason d i d i d e n t i f y one p a r t - t i m e , 12-hour-a-week p o s i 
t i o n w h i c h may have been w i t h i n c l a i m a n t ' s c a p a b i l i t i e s . Y e t, t h e r e i s no i n d i 
c a t i o n t h a t such p o s i t i o n s a r e g e n e r a l l y a v a i l a b l e i n t h e l a b o r m a r k e t . I n any 
e v e n t , i t was Mason, n o t c l a i m a n t , who t u r n e d down t h e employment o f f e r , i n d i 
c a t i n g t h a t t h e j o b d i d n o t s u i t c l a i m a n t ' s needs. We agree w i t h Mason's v i e w 
t h a t a 12-hour a week j o b was n o t s u i t a b l e . We do n o t r e a d P e r r y t o say t h a t 
t h e a b i l i t y t o do any p a r t - t i m e j o b , no m a t t e r how p a l t r y t h e hours o r pay, p r e 
c l u d e s a f i n d i n g o f permanent t o t a l d i s a b i l i t y , o r t h a t r e f u s a l t o a c c e p t such a 
j o b i s n e c e s s a r i l y an u n w i l l i n g n e s s t o seek r e g u l a r , g a i n f u l employment such 
t h a t we must d e c l i n e t o award permanent and t o t a l d i s a b i l i t y . I t w o u l d n o t p r o 
duce t h e k i n d o f income t h a t i s g a i n f u l and s u i t a b l e w i t h i n t h e meaning o f ORS 
656.206. 
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D e s p i t e c l a i m a n t ' s complete c o o p e r a t i o n i n v o c a t i o n a l a s s i s t a n c e a c t i v i 
t i e s , such a c t i v i t i e s d i d n o t r e s u l t i n s u c c e s s f u l j o b placement. We conclu d e 
t h a t c l a i m a n t has demonstrated t h a t he i s w i l l i n g t o r e e n t e r t h e work f o r c e and 
t h a t he has made r e a s o n a b l e e f f o r t s t o do so. A c c o r d i n g l y , we h o l d t h a t 
c l a i m a n t i s e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . Such a f e e i s d e f i n e d as an 
"assessed f e e . " See OAR 438-15-005(2). However, we cannot award an assessed 
f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a statement o f s e r v i c e s . See OAR 438-15-
0 1 0 ( 5 ) . Because no st a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed 
f e e s h a l l n o t be awarded. See OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r , d a t e d June 20, 1988, i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o exceed $1,750, p a y a b l e from t h e s e l f - i n s u r e d employer t o i t s c o u n s e l , i s 
approved. 

F e b r u a r y 6, 1990 ; : C i t e as 42 Van N a t t a 279 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL P. McCORMICK, Claimant 

WCB Case No. 87-14087 
ORDER ON REVIEW 

Jean F i s h e r LeDoux, Claimant A t t o r n e y 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Tuhy's o r d e r t h a t ap
pr o v e d an a t t o r n e y f e e payable o u t o f t h e Referee's n e t award o f permanent p a r 
t i a l d i s a b i l i t y b e n e f i t s , as reduced by t h e o f f s e t a l l o w e d t h e SAIF C o r p o r a t i o n 
f o r o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s . SAIF responds by s u g g e s t i n g t h a t 
t h e Board may n o t have j u r i s d i c t i o n t o address t h e a t t o r n e y f e e i s s u e . On r e 
v i e w , t h e i s s u e s a r e a t t o r n e y fees and j u r i s d i c t i o n . We m o d i f y i n p a r t . 

We adopt t h e Referee's f i n d i n g s o f f a c t , c o n c l u s i o n s o f law and o p i n i o n 
w i t h t h e f o l l o w i n g supplement r e g a r d i n g t h e a t t o r n e y f e e and j u r i s d i c t i o n 
i s s u e s . 

SAIF q u e s t i o n s t h e Board's j u r i s d i c t i o n t o address t h e a t t o r n e y f e e i s s u e 
r a i s e d by c l a i m a n t ' s a t t o r n e y because t h i s i s a q u e s t i o n r e g a r d i n g t h e amount o f 
t h e f e e , n o t e n t i t l e m e n t t o a f e e . We d i s a g r e e . 

The a t t o r n e y f e e i n t h i s m a t t e r was p a i d o u t o f compensation and i s 
a l l o w e d under ORS 656.386(2). T h i s i 3 n o t an ORS 656.386(1) f e e w h i c h i s sub
j e c t t o r e s o l u t i o n i n c i r c u i t c o u r t . The f e e a l l o w e d i n s u b s e c t i o n (1) i s a f e e 
p a i d by t h e i n s u r e r o r s e l f - i n s u r e d employer. Where t h e s o l e i s s u e i s t h e 
amount o f such a f e e , e x c l u s i v e j u r i s d i c t i o n l i e s i n t h e c i r c u i t c o u r t . ORS 
656.388; G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530 ( 1 9 8 8 ) . The Board, how
e v e r , has j u r i s d i c t i o n t o r e v i e w t h e amounts o f Referee awards o f a l l o t h e r 
t y p e s o f f e e s , whether o r not any o t h e r i s s u e s have been r a i s e d t o t h e Board. 
Ronald L. Warner, 40 Van N a t t a 1082 ( 1 9 8 8 ) ; see a l s o Amfac, I n c . v. G a r c i a -
M a c i e l , 98 Or App 88 (1 9 8 9 ) . An a t t o r n e y f e e pay a b l e o u t o f compensation i s 
d i f f e r e n t f r o m an i n s u r e r - p a i d f e e . I t i s one which we have a u t h o r i t y t o 
r e v i e w . 
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The R e f e r e e e r r e d i n o r d e r i n g t h e a t t o r n e y f e e p a y a b l e o u t o f t h e n e t i n 
c r e a s e i n compensation a f t e r a l l o w i n g t h e i n s u r e r an o f f s e t . Former 438-47-085; 
Weyerhaeuser v. Sheldon, 46 Or App 344 (1987). The e f f e c t o f t h i s f o r m e r r u l e 
as s t a t e d i n Sheldon i s t o reduce t h e a l l o w a b l e o f f s e t by t h e amount n e c e s s a r y 
t o pay t h e a t t o r n e y 25 p e r c e n t o f t h e i n c r e a s e d compensation as a l l o w e d by 
fo r m e r OAR 438-47-025. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 30, 1988, i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . The Referee's a t t o r n e y f e e award i s m o d i f i e d t o a l l o w c l a i m a n t ' s 
a t t o r n e y a f e e i n t h e amount o f 25 p e r c e n t o f t h e i n c r e a s e d permanent p a r t i a l 
d i s a b i l i t y compensation awarded by t h e Referee, p r i o r t o t h e o f f s e t f o r o v e r p a i d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . 

F e b r u a r y 6, 1990 C i t e as 42 Van N a t t a 280 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY M. MOORE, Claimant 
WCB Case No. 86-15944 

ORDER ON REVIEW 
Spears, e t a l , A t t o r n e y s 

S a i f L e g a l , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . On r e v i e w t h e i s s u e 
i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

I n August 1986, c l a i m a n t was a 6 0 - y e a r - o l d female w i t h a f a m i l y h i s 
t o r y o f c o r o n a r y d i s e a s e . Her mother d i e d a t age 50 and her f a t h e r a t age 86 o f 
h e a r t f a i l u r e . Her b r o t h e r had undergone c o r o n a r y a r t e r y bypass s u r g e r y . She 
was d i a b e t i c , was b o r d e r l i n e h y p e r t e n s i v e , smoked, and had e l e v a t e d c h o l e s t e r o l 
and t r i g l y c e r i d e . She was a t v e r y h i g h r i s k f o r d e v e l o p i n g a t h e r o s c l e r o t i c d i s 
ease and c o m p l i c a t i o n s such as m y o c a r d i a l i n f a r c t i o n . (Exs. 1, 3A, 8A, 13A, 20 
& 38A). 

C l a i m a n t worked on August 2, 1986, a t her j o b as a w a i t r e s s f o r t h e 
employer. About two hours a f t e r she began, and w h i l e c a r r y i n g a t r a y o f cups, 
she e x p e r i e n c e d c h e s t p a i n s . L a t e r , a f t e r c a r r y i n g a 51 pound Coke c o n t a i n e r , 
she e x p e r i e n c e d i n c r e a s e d c h e s t p a i n . She s a t and r e s t e d f o r about f i v e m i n u t e s 
and t h e p a i n d i m i n i s h e d . She t h e n r e t u r n e d t o work f i l l i n g s a l t and pepper con
t a i n e r s and w a i t i n g on customers. Her ch e s t p a i n c o n t i n u e d and i n c r e a s e d and 
she was l a t e r t a k e n t o a h o s p i t a l emergency room. ( T r . 13-18). 

At t h e h o s p i t a l , c l a i m a n t was found t o have e x p e r i e n c e d an a c u t e , 
i n f e r i o r w a l l m y o c a r d i a l i n f a r c t i o n . She was t r e a t e d and r e l e a s e d . She was 
a g a i n h o s p i t a l i z e d August 12, 1986, f o r a r e c u r r e n t m y o c a r d i a l i n f a r c t i o n and 
a g a i n on September 16, 1986, f o r m i l d c o n g e s t i v e h e a r t f a i l u r e . She was h o s p i 
t a l i z e d O ctober 5, 1986, f o r angina. 

C l a i m a n t ' s f a m i l y p h y s i c i a n , Dr. P h i l l i p s , t r e a t e d h er f o r h e r h e a r t 
c o n d i t i o n . He r e f e r r e d h er t o Dr. P r i e s t , a c a r d i o l o g i s t , who examined her i n 
October 1986. Dr. P r i e s t p e r f o r m e d c a t h e t e r i z a t i o n on October 10, 1986. I t r e 
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v e a l e d s e v e r e d i f f u s e c o r o n a r y a r t e r y s t e n o s i s and o c c l u s i o n o f t h e c o r o n a r y 
a r t e r y t h a t s u p p l i e d t h e area o f c l a i m a n t ' s h e a r t w h i c h s u f f e r e d t h e i n f a r c t i o n . 
On Oc t o b e r 16, 1986, c l a i m a n t underwent c o r o n a r y a r t e r y bypass s u r g e r y . 

C l a i m a n t f i l e d a c l a i m f o r her m y o c a r d i a l i n f a r c t i o n . SAIF d e n i e d 
t h e c l a i m by l e t t e r d a t e d October 7, 1986. 

CONCLUSIONS OF LAW AND OPINION 

The Referee found c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n t o be compens
a b l e . We d i s a g r e e . 

M y o c a r d i a l i n f a r c t i o n s a r e g e n e r a l l y t r e a t e d as i n j u r i e s . To e s t a b 
l i s h t h e c o m p e n s a b i l i t y o f her h e a r t a t t a c k c l a i m a n t must show t h a t h er work 
m a t e r i a l l y c o n t r i b u t e d t o t h a t i n j u r y . See e.g. Somers v. SAIF, 77 Or App 259 
(1986) and H u r s t v. SAIF, 76 Or App 532 (1985). The q u e s t i o n o f m e d i c a l causa
t i o n i n t h i s case i s one o f e x p e r t a n a l y s i s r a t h e r t h a n e x p e r t o b s e r v a t i o n . 
A c c o r d i n g l y , we a c c o r d t h e m e d i c a l o p i n i o n o f t h e a t t e n d i n g d o c t o r no s p e c i a l 
d e f e r e n c e . A l l i e v. SAIF, 79 Or App 284 (19 8 6 ) . 

S e v e r a l d o c t o r s have o f f e r e d o p i n i o n s on t h e i s s u e o f m e d i c a l causa
t i o n . They i n c l u d e Dr. P h i l l i p s , t h e a t t e n d i n g p h y s i c i a n ; Dr. P r i e s t , t h e 
e x a m i n i n g c a r d i o l o g i s t ; Dr. Flanagan, an i n t e r n i s t and e x a m i n i n g p h y s i c i a n ; Dr. 
Brodeur, a c a r d i o l o g i s t who revie w e d c l a i m a n t ' s r e c o r d s ; and Dr. K l o s t e r , a 
c a r d i o l o g i s t who r e v i e w e d c l a i m a n t ' s r e c o r d s . 

Dr. K l o s t e r r e p o r t e d t h a t c l a i m a n t ' s serum c a r d i a c enzyme p r o f i l e 
upon a d m i s s i o n t o t h e h o s p i t a l on August 7, 1986, was c o n s i s t e n t w i t h a 
m y o c a r d i a l i n f a r c t i o n b e g i n n i n g when c l a i m a n t ' s c h e s t p a i n became c o n s t a n t w h i l e 
a t work. Dr. P h i l l i p s agreed. Dr. K l o s t e r r e p o r t e d t h a t t h e most r e c e n t and 
c o n s i s t e n t m e d i c a l e v i d e n c e i n d i c a t e d t h a t m y o c a r d i a l i n f a r c t i o n s o c c u r 85 t o 95 
p e r c e n t o f t h e t i m e f r o m acute t h r o m b i c o c c l u s i o n (a c l o t p l u g g i n g a narrowed 
a r t e r y ) . Thrombus f o r m a t i o n and ac u t e o c c l u s i o n c a u s i n g m y o c a r d i a l i n f a r c t i o n s 
u s u a l l y r e s u l t f r o m a c r a c k o r f i s s u r e i n a t h e r o s c l e r o t i c p l a q u e . That pr o c e s s 
has no d e m o n s t r a t e d r e l a t i o n s h i p t o p h y s i c a l e x e r t i o n . No d o c t o r d i s a g r e e d w i t h 
Dr. K l o s t e r on t h e s e m e d i c a l p r o p o s i t i o n s (exs. 38A & 3 9 ) . 

Dr. K l o s t e r f e l t t h a t c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n was p r o b a b l y 
due t o t h e most common cause o f m y o c a r d i a l i n f a r c t i o n s , t h r o m b i c o c c l u s i o n , and 
t h a t h e r work d i d n o t c o n t r i b u t e . Dr. P r i e s t c o n c u r r e d w i t h o u t e l a b o r a t i n g 
( e x s . 38A, 39 & 4 0 ) . 

Dr. P h i l l i p s f e l t t h a t c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n was p r e c i p i 
t a t e d by e x e r t i o n a t work because i t o c c u r r e d d u r i n g such work and because 
e x e r t i o n p l a c e s an i n c r e a s e d l o a d on t h e h e a r t . He o f f e r e d no o t h e r e x p l a n a 
t i o n . Dr. Brodeur a l s o f e l t t h a t c l a i m a n t ' s e x e r t i o n a t work m a t e r i a l l y con
t r i b u t e d t o her m y o c a r d i a l i n f a r c t i o n . He t o o i n d i c a t e d t h a t e x e r t i o n s t r e s s e d 
c l a i m a n t ' s h e a r t and reduced t h e b l o o d s u p p l y a v a i l a b l e t o t h e h e a r t , r e s u l t i n g 
i n a m y o c a r d i a l i n f a r c t i o n ( e xs. 40A & 40B). 

I n response t o Dr. P h i l l i p s , Dr. K l o s t e r r e p o r t e d and t e s t i f i e d t h a t 
t h e t h e o r y t h a t p h y s i c a l e x e r t i o n c o u l d s t r e s s t h e h e a r t by a f f e c t i n g b l o o d 
s u p p l y and p r o v o k i n g a m y o c a r d i a l i n f a r c t i o n was q u i t e p r e v a l e n t i n t h e 1970's. 
He n o t e d t h a t more r e c e n t a n g i o g r a p h i c s t u d i e s d e m o n s t r a t e d t h a t such a r e l a 
t i o n s h i p between e x e r t i o n and m y o c a r d i a l i n f a r c t i o n s was p r o b a b l y p r e s e n t i n 
o n l y about 10 p e r c e n t o f m y o c a r d i a l i n f a r c t i o n cases. A d d i t i o n a l l y , t h e more 
s t r e n u o u s t h e a c t i v i t y , t h e more l i k e l y t h e r e l a t i o n s h i p between e x e r t i o n and 
m y o c a r d i a l i n f a r c t i o n . Dr. K l o s t e r d i d n o t c o n s i d e r c l a i m a n t ' s a c t i v i t i e s on 
t h e day o f her m y o c a r d i a l i n f a r c t i o n t o be p a r t i c u l a r l y s t r e n u o u s . Dr. 
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Flanagan, who was aware o f c l a i m a n t ' s a c t i v i t i e s , agreed t h a t t h e y were n o t 
p a r t i c u l a r l y s t r e n u o u s . Dr. Flanagan f e l t t h a t absent more s t r e n u o u s a c t i v i 
t i e s , such as r u n n i n g up a h i l l o r b e i n g i n a f i g h t , i t w o u ld be d i f f i c u l t t o 
r e l a t e c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n t o her work a c t i v i t i e s . 

We f i n d Dr. K l o s t e r ' s e x p l a n a t i o n o f t h e cause o f c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n t o be most p e r s u a s i v e . H is o p i n i o n , t h a t c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n was due t o t h r o m b i c o c c l u s i o n , i s s u p p o r t e d by t h e 
presence o f such o c c l u s i o n i n t h e a r t e r y t h a t s u p p l i e d t h e area o f c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n . Dr. K l o s t e r i n d i c a t e d t h a t t h e f a c t t h a t t h e o c c l u s i o n 
was f i r s t c o n f i r m e d two months a f t e r t h e f i r s t m y o c a r d i a l i n f a r c t i o n d i d n o t 
a f f e c t h i s o p i n i o n . F u r t h e r m o r e , Dr. K l o s t e r ' s o p i n i o n i s s u p p o r t e d by what i s , 
a c c o r d i n g t o t h e u n d i s p u t e d e v i d e n c e , t h e most r e c e n t and r e l i a b l e m e d i c a l 
t h e o r i e s . (Ex. 43, p. 2 8 ) . 

We co n c l u d e t h a t c l a i m a n t has f a i l e d t o prov e t h a t h er work 
m a t e r i a l l y c o n t r i b u t e d t o t h e cause o f her m y o c a r d i a l i n f a r c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 18, 1988 i s r e v e r s e d . The SAIF 
C o r p o r a t i o n ' s October 7, 1986 d e n i a l i s r e i n s t a t e d and u p h e l d . The Re f e r e e ' s 
a t t o r n e y f e e award o f $3,000 i s r e v e r s e d . 

F e b r u a r y 6, 1990 C i t e as 42 Van N a t t a 282 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAULINE 6. MORRISON, Claimant 

WCB Case No. 88-01373 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant A t t o r n e y 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Emerson's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h er low back con
d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
w h i c h u p h e l d t h e i n s u r e r ' s d e n i a l o f her b i l a t e r a l s c l e r o d e r m a c o n d i t i o n . The 
i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y o f c l a i m a n t ' s low back a g g r a v a t i o n and com
p e n s a b i l i t y o f c l a i m a n t ' s b i l a t e r a l hand c o n d i t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

ULTIMATE FINDING OF FACT 

C l a i m a n t ' s 1984 compensable low back c l a i m i s a m a t e r i a l c o n t r i b u t i n g 
cause t o h e r c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

Low Back A g g r a v a t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s low back a g g r a v a t i o n c l a i m was compens
a b l e . We agree f o r t h e f o l l o w i n g reasons. 
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To e s t a b l i s h a compensable a g g r a v a t i o n under ORS 6 5 6 . 2 7 3 ( 1 ) , t h e c l a i m a n t 
must p r o v e : (1) a w o r s e n i n g o f her c o n d i t i o n s i n c e t h e l a s t award o r a r r a n g e 
ment o f compensation; and (2) a m a t e r i a l c a u s a l c o n n e c t i o n between t h a t worsen
i n g and t h e compensable c o n d i t i o n . Stepp v. SAIF, 78 Or App 438 ( 1 9 8 6 ) . 

From t h e r e c o r d on r e v i e w , i t does not appear t h a t t h e i n s u r e r i s c o n t e s t 
i n g t h a t c l a i m a n t i s worse, b u t o n l y t h a t t h e w o r s e n i n g i s n o t due i n m a t e r i a l 
p a r t t o t h e compensable 1984 c l a i m . We t h e r e f o r e t u r n t o t h e i s s u e o f m a t e r i a l 
c a u s a t i o n . 

C l a i m a n t has an accepted 1984 c l a i m f o r her low back. The R e f e r e e found 
t h a t c l a i m a n t had c r e d i b l y t e s t i f i e d t h a t her c u r r e n t symptoms were o f a s i m i l a r 
n a t u r e and i n a s i m i l a r l o c a t i o n as t h e y were a f t e r t h e 1984 compensable c l a i m . 
The R e f e r e e f u r t h e r found t h a t c l a i m a n t had c o n t i n u e d t o have some o n g o i n g symp
toms s i n c e t h e t i m e o f her 1984 c l a i m . We agree. 

Even w i t h c l a i m a n t ' s c r e d i b l e t e s t i m o n y , t h e i s s u e o f whether c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n i s c a u s a l l y r e l a t e d t o t h e 1984 compensable i n j u r y i s 
a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , 
t h e r e s o l u t i o n l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. 
Compensation Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 
Or App 106, 109 ( 1 9 8 5 ) . 

Only two p h y s i c i a n s address t h e q u e s t i o n o f whether c l a i m a n t ' s compensable 
1984 c l a i m i s a m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t low back c o n d i t i o n . 
The o t h e r p h y s i c i a n s i n v o l v e d h e r e i n o n l y d i s c u s s whether c l a i m a n t ' s c u r r e n t low 
back c o n d i t i o n i s p r i m a r i l y due t o her ongoing work exposure o r t o her a g i n g and 
u n d e r l y i n g d e g e n e r a t i v e p r o c e s s . None o f t h o s e p h y s i c i a n s addresses t h e r o l e o f 
t h e compensable c l a i m i n t h e c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t . 

Dr. Becker, an e xamining p h y s i c i a n , concluded t h a t t h e 1984 c l a i m d i d n o t 
c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t c o n d i t i o n . H i s o p i n i o n i s based upon t h e p r e 
s u m p t i o n t h a t a l l o f c l a i m a n t ' s c u r r e n t problems can be a t t r i b u t e d t o her age 
and t h e n a t u r a l p r o g r e s s i o n o f her u n d e r l y i n g d e g e n e r a t i v e d i s e a s e p r o c e s s . On 
t h e o t h e r hand, Dr. S k o t t e , c l a i m a n t ' s l o n g t i m e t r e a t i n g p h y s i c i a n , concludes 
t h a t t h e 1984 c l a i m i s a m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t c o n d i t i o n . 
H i s r a t i o n a l e i s based upon c l a i m a n t ' s h i s t o r y and t h a t t h e c u r r e n t e x a m i n a t i o n 
f i n d i n g s a r e s i m i l a r t o t h o s e he found i n 1984. 

Absent p e r s u a s i v e reasons t o t h e c o n t r a r y , we g e n e r a l l y g i v e g r e a t e r 
w e i g h t t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n . See W e i l a n d v. SAIF. 64 Or App 
810 ( 1 9 8 3 ) . I n t h i s case we see no reason n o t t o do so. Dr. S k o t t e i s n o t o n l y 
one o f c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n s , b u t was a l s o t h e t r e a t i n g p h y s i 
c i a n a t t h e t i m e o f t h e 1984 c l a i m . T h i s p u t s Dr. S k o t t e i n a b e t t e r p o s i t i o n 
t o j u d g e c a u s a t i o n . We t h e r e f o r e f i n d Dr. S k o t t e ' s o p i n i o n as t o c a u s a t i o n most 
p e r s u a s i v e . 

Based upon c l a i m a n t ' s c r e d i b l e t e s t i m o n y and Dr. S k o t t e ' s m e d i c a l o p i n i o n , 
we f i n d t h a t c l a i m a n t ' s 1984 compensable c l a i m i s a m a t e r i a l c o n t r i b u t i n g cause 
t o her c u r r e n t d i s a b i l i t y and need f o r t r e a t m e n t . C l a i m a n t has p r o v e n t h a t her 
a g g r a v a t i o n c l a i m i s compensable. 

B i l a t e r a l Scleroderma C o m p e n s a b i l i t y 

The Board adopts t h e Referee's c o n c l u s i o n s as i t s own. 

ORDER 

The Referee's o r d e r , d a t e d J u l y 18, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $800, t o be p a i d by t h e i n s u r e r , f o r de
f e n d i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w r e g a r d i n g t h e a g g r a v a t i o n 
c l a i m . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $2,466.25, p a y a b l e 
by t h e i n s u r e r t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
JULIE S. PETERS, Claimant 
WCB Case No. 88-06820 

ORDER ON REVIEW 
B o t t i n i & B o t t i n i , C laimant A t t o r n e y s 

R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
F i n k ' s o r d e r w h i c h assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r a l l e g e d un
r e a s o n a b l e f a i l u r e t o f o r m a l l y deny c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t 
s h o u l d e r i n j u r y and f o r a l l e g e d f a i l u r e t o pay i n t e r i m compensation. On r e v i e w , 
t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable i n j u r y t o her r i g h t s h o u l d e r i n October 
1985 w h i l e employed as a warehouse worker. I n September 1987, c l a i m a n t c o u l d 
n o t r e t u r n t o her a t - i n j u r y j o b , due t o her p h y s i c a l l i m i t a t i o n s . Her c l a i m was 
l a s t c l o s e d by an October 1987 D e t e r m i n a t i o n Order w h i c h awarded 20 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y . 

I n J a n u a r y 1988, c l a i m a n t ' s t r e a t i n g p h y s i c i a n r e p o r t e d t h a t c l a i m a n t was 
n o t m e d i c a l l y s t a t i o n a r y . On March 29, 1988, t h e p a r t i e s e n t e r e d i n t o a s t i p u 
l a t i o n whereby t h e employer would process c l a i m a n t ' s c l a i m as an a g g r a v a t i o n 
c l a i m e f f e c t i v e F e b r u a r y 16, 1988. On A p r i l 26, 1988, c l a i m a n t r e q u e s t e d a 
h e a r i n g on t h e employer's "de f a c t o " d e n i a l o f a g g r a v a t i o n , as w e l l as e n t i t l e 
ment t o i n t e r i m compensation, p e n a l t i e s and a t t o r n e y f e e s . The employer began 
p a y i n g i n t e r i m compensation e f f e c t i v e A p r i l 26, 1988. 

The R e f e r e e f o u n d t h a t t h e October 1987 D e t e r m i n a t i o n Order p r e m a t u r e l y 
c l o s e d c l a i m a n t ' s c l a i m . T h i s i s s u e was n o t appealed. 

FINDINGS OF ULTIMATE FACT 

The employer d i d n o t r e c e i v e any m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n 
a b i l i t y t o work i n Fe b r u a r y 1988. 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t a p e n a l t y and a t t o r n e y f e e was w a r r a n t e d due t o 
t h e i n s u r e r ' s a l l e g e d u n reasonable f a i l u r e t o pay i n t e r i m compensation and 
a l l e g e d u n r e a s o n a b l e f a i l u r e t o accept o r deny c l a i m a n t ' s a g g r a v a t i o n c l a i m . We 
d i s a g r e e . 

PENALTIES AND ATTORNEY FEES 

I n t e r i m Compensation 

E n t i t l e m e n t t o i n t e r i m compensation i n t h e form o f t e m p o r a r y d i s a b i l i t y 
depends on w h e t h e r , b e f o r e t h e d e n i a l o f an a g g r a v a t i o n c l a i m , t h e r e was a medi
c a l v e r i f i c a t i o n o f a c l a i m a n t ' s i n a b i l i t y t o work due t o a w o r s e n i n g o f t h e 
compensable i n j u r y . ORS 656.273( 6 ) ; Berkey v. F a i r v i e w H o s p i t a l , 94 Or App 28, 
31 ( 1 9 8 8 ) . I f an employer has n o t i c e o r knowledge o f v e r i f i c a t i o n , t e m p o r a r y 
t o t a l d i s a b i l i t y payments must b e g i n w i t h i n 14 days. ORS 65 6 . 2 7 3 ( 6 ) . The d u t y 
t o pay i n t e r i m compensation does n o t mature u n t i l t h e i n s u r e r r e c e i v e s m e d i c a l 
v e r i f i c a t i o n o f an i n a b i l i t y t o work due t o a wor s e n i n g o f t h e compensable i n 
j u r y . S i l s b v v. SAIF, 39 Or App 555, 563 (1 9 7 9 ) . 
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I n t h e i n s t a n t case, p r i o r t o t h e October 1987 D e t e r m i n a t i o n Order, Dr. 
M a r b l e o p i n e d t h a t c l a i m a n t c o u l d n o t r e t u r n t o warehouse work, her j o b a t - i n -
j u r y and recommended v o c a t i o n a l a s s i s t a n c e . I n January 1988, Dr. Long r e p o r t e d 
t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y as her c o n d i t i o n c o u l d be improved by 
t r e a t m e n t . He a l s o n o t e d t h a t c l a i m a n t c o u l d no l o n g e r p e r f o r m her warehouse 
work. A l s o i n January 1988, Dr. Bald agreed t h a t c l a i m a n t c o u l d n o t r e t u r n t o 
h e r p r e v i o u s work and c o n c u r r e d i n Dr. Marble's e a r l i e r recommendation t h a t 
c l a i m a n t be g i v e n v o c a t i o n a l t r a i n i n g . 

There i s no m e d i c a l evidence i n t h e r e c o r d t h a t suggests c l a i m a n t was un
a b l e t o work i n e a r l y 1988. A l l o f t h e p h y s i c i a n s agree t h a t c l a i m a n t s h o u l d 
n o t r e t u r n t o her j o b a t - i n j u r y , b u t no o p i n i o n p r o v i d e s m e d i c a l v e r i f i c a t i o n o f 
an i n a b i l i t y t o work a t an o c c u p a t i o n c o m p a t i b l e w i t h her permanent l i m i t a t i o n s . 
F u r t h e r , t h e r e i s . no e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n worsened a f t e r c l o s u r e . 
Emery v. Ad-justco, 82 Or App 101, 107 ( 1 9 8 6 ) . Rather, t h e e v i d e n c e i n d i c a t e s 
t h a t c l a i m a n t ' s c l a i m was c l o s e d p r e m a t u r e l y by t h e October 1987 D e t e r m i n a t i o n 
Order. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e employer was n o t p r o v i d e d 
w i t h m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work due t o a w o r s e n i n g o f 
h e r c o n d i t i o n . As t h e r e was no m e d i c a l v e r i f i c a t i o n , t h e employer had no d u t y 
t o pay i n t e r i m compensation. A c c o r d i n g l y , t h e employer's f a i l u r e t o pay i n t e r i m 
c ompensation was n o t u n r easonable, and a p e n a l t y o r a t t o r n e y f e e i s n o t 
w a r r a n t e d on t h i s b a s i s . S i l s b y , supra; Dorotha L. McDarment, 41 Van N a t t a 345, 
346 ( 1 9 8 9 ) . 

A g g r a v a t i o n D e n i a l 

A p e n a l t y and a t t o r n e y f e e may a l s o be assessed under ORS 656.262(10) and 
656.382(1) a g a i n s t a c a r r i e r which unreasonably d e l a y s acceptance o r d e n i a l o f a 
c l a i m . Under ORS 656.262(10), a c a r r i e r has 60 days w i t h i n w h i c h t o a c c e p t o r 
deny a c l a i m . 

The March 1988 S t i p u l a t i o n p r o v i d e d t h a t t h e employer w o u l d p r o c e s s t h e 
J a n u a r y 1988 p h y s i c i a n r e p o r t as an a g g r a v a t i o n c l a i m e f f e c t i v e F e b r u a r y 16, 
1988. C l a i m a n t r e q u e s t e d a h e a r i n g on a "de f a c t o " d e n i a l o f h e r a g g r a v a t i o n 
c l a i m on A p r i l 26, 1988. The employer was o b l i g a t e d t o i s s u e a f o r m a l accep
t a n c e o r d e n i a l w i t h i n 60 days o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and d i d n o t do 
so. Under t h e s e c i r c u m s t a n c e s , t h e employer's b e h a v i o r was u n r e a s o n a b l e . 

D e s p i t e t h e f a c t t h a t t h e employer's conduct was u n r e a s o n a b l e , we f i n d no 
"amounts t h e n due" on w h i c h t o base a p e n a l t y f o r f a i l i n g t o a c c e p t o r deny 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . The o n l y amount r e l a t e d t o t h e u n r e a s o n a b l e 
b e h a v i o r t h a t would have been due a t t h e t i m e o f h e a r i n g i s i n t e r i m compensa
t i o n , and we have h e r e i n concluded t h a t t h e employer was n o t o b l i g a t e d t o pay 
such compensation. F u r t h e r , t h e Referee found t h a t c l a i m a n t had n o t s u s t a i n e d 
an a g g r a v a t i o n , b u t r a t h e r , t h a t her c l a i m was p r e m a t u r e l y c l o s e d . A c c o r d i n g l y , 
t h e r e i s no amount due, r e l a t e d t o t h e employer's u n r e a s o n a b l e b e h a v i o r , on 
w h i c h a p e n a l t y may be based. See Wacker S i l t r o n i c C o r p o r a t i o n v. S a t c h e r , 91 
Or App 654, 658 ( 1 9 8 8 ) . T h e r e f o r e , we cannot assess a p e n a l t y f o r t h e em
p l o y e r ' s u n r e a s o n a b l e b e h a v i o r . ORS 656.262(10). 

An a t t o r n e y f e e can be awarded i n absence o f a p e n a l t y i f an employer's 
a c t i o n c o n s t i t u t e s unreasonable r e s i s t a n c e t o t h e payment o f compensation. See 
E l l i s v. M c C a l l I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 
( 1 9 8 9 ) . Here, t h e r e i s no evidence o f an unreasonable r e s i s t a n c e t o t h e payment 
o f compensation r e s u l t i n g from t h e employer's f a i l u r e t o f o r m a l l y a c c e p t o r deny 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . We concluded h e r e i n t h a t no i n t e r i m compensation 
was due and t h e Referee found t h a t c l a i m a n t had n o t s u s t a i n e d an a g g r a v a t i o n . 
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A c c o r d i n g l y , an a t t o r n e y f e e f o r t h e employer's u n r e a s o n a b l e b e h a v i o r cannot be 
awarded. C r i p e , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 9, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which awarded c l a i m a n t a 25 p e r c e n t p e n a l t y on 
compensation due between F e b r u a r y 16, 1988 and A p r i l 26, 1988 i s r e v e r s e d . That 
p o r t i o n w h i c h awarded c l a i m a n t ' s c o u n s e l a $400 a t t o r n e y f e e i n c o n j u n c t i o n w i t h 
t h e 25 p e r c e n t p e n a l t y i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . A 
c l i e n t - p a i d f e e , n o t t o exceed $1,362.50, i s approved. 

F e b r u a r y 6, 1990 C i t e as 42 Van N a t t a 286 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NELLIE D. REINSCH, Claimant 

WCB Case Nos. 88-07058, 88-07055, 88-07056 & 88-07057 
ORDER ON REVIEW 

M a r t i n J. McKeown, Claimant A t t o r n e y 
Davis & B o s t w i c k , Defense A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 
Rankin, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

EBI Companies r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h a s s i g n e d r e 
s p o n s i b i l i t y t o i t f o r c l a i m a n t ' s l e f t elbow, s h o u l d e r , neck and low back c o n d i 
t i o n s . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her back on May 4, 1983, w h i l e w o r k i n g f o r 
her e mployer, who was t h e n i n s u r e d by Crawford and Co. By s t i p u l a t i o n d a t e d 
F e b r u a r y 26, 1985, c l a i m a n t was awarded 10 p e r c e n t unscheduled d i s a b i l i t y f o r 
neck and upper back c o n d i t i o n s . She compensably i n j u r e d h er l e f t elbow on June 
25, 1987 w h i l e Lumbermen's was on t h e r i s k . 

C l a i m a n t l a s t worked f o r t h e employer i n l a t e September 1987. A t t h a t 
t i m e , h e r elbow was m e d i c a l l y s t a t i o n a r y w i t h o u t permanent i m p a i r m e n t . C l a i m a n t 
d i d n o t work a g a i n u n t i l March 15, 1988 when she went t o work as a c a b i n e t maker 
f o r EBI's i n s u r e d . She spent much o f her t i m e h o l d i n g a sander v e r t i c a l l y and 
sa n d i n g t h e s i d e s o f c a b i n e t s . She had t o bend d u r i n g p a r t o f t h i s p r o c e s s . 

C l a i m a n t worked f o r n i n e work days. At t h e end o f t h a t t i m e , c l a i m a n t had 
p a i n i n h e r neck, mid-back, low-back, l e g s , l e f t s h o u l d e r and l e f t f o r e a r m . She 
saw her l o n g - t i m e t r e a t i n g c h i r o p r a c t o r , Dr. Hathaway, who di a g n o s e d c e r v i c a l , 
t h o r a c i c and lumbar s t r a i n as w e l l as n o n - r a d i c u l a r l e g p a i n and t e n d i n i t i s o f , 
t h e l e f t elbow. 

The work a t EBI's i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g 
o f t h e l e f t arm c o m p l a i n t s . 

CONCLUSIONS AND OPINION 

I n o r d e r t o s h i f t r e s p o n s i b i l i t y f o r t h e accepted i n j u r i e s , t h e work expo
s u r e a t EBI's i n s u r e d must have i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l 
w o r s e n i n g o f t h e ac c e p t e d c o n d i t i o n s . Hensel Phelps v. M i r i c h , 81 Or App 290 
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( 1 9 8 6 ) . We co n c l u d e t h a t as t o t h e elbow and l e f t s h o u l d e r , t h e e v i d e n c e p r e 
p o n d e r a t e s t h a t t h e work exposure a t EBI's i n s u r e d d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e . 

Dr. Hathaway, t h e t r e a t i n g c h i r o p r a c t o r , d e f e r r e d t o Dr. Winslow, M.D. f o r 
an o p i n i o n on t h e l e f t arm c o n d i t i o n . Dr. Winslow w r o t e t h a t t h e work a t EBI' s 
i n s u r e d had caused a wo r s e n i n g ; however a t h e a r i n g , he e x p l a i n e d t h a t by a 
w o r s e n i n g he meant o n l y a symptomatic wo r s e n i n g , n o t a w o r s e n i n g o f t h e u n d e r l y 
i n g c o n d i t i o n . Consequently, h i s o p i n i o n i s t h a t t h e work a t EBI's i n s u r e d o n l y 
caused a symptomatic w o r s e n i n g . T h e r e f o r e , Lumbermen's remains r e s p o n s i b l e f o r 
t h e l e f t arm c o n d i t i o n s . 

We c o n c l u d e t h a t t h e r e has been a f a i l u r e o f p r o o f on t h e v a r i o u s back 
c o n d i t i o n s . To s h i f t r e s p o n s i b i l i t y , c l a i m a n t and Cr a w f o r d & Company, t h e i n 
s u r e r w i t h t h e acce p t e d neck and back c l a i m , have t h e burden o f p r o v i n g t h a t t h e 
employment a t EBI's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f t h e 
v a r i o u s back problems. L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) . We co n c l u d e 
t h a t t h e r e has been a f a i l u r e o f p r o o f . 

The o n l y e v i d e n c e s u p p o r t i n g an independent c o n t r i b u t i o n t o t h e v a r i o u s 
back problems comes from t h e t r e a t i n g c h i r o p r a c t o r , Dr. Hathaway. We do n o t 
f i n d h i s o p i n i o n p e r s u a s i v e . 

I n May 1988, Dr. Hathaway a t t r i b u t e d t h e problems t o an a g g r a v a t i o n o f 
c l a i m a n t ' s p r i o r i n j u r i e s . I n J u l y 1988, Dr. Hathaway a t t r i b u t e d t h e i n c r e a s e d 
p a i n t o t h e work a t EBI's i n s u r e d . He s t a t e d t h a t t h e low back problems r e p r e 
s e n t e d a w o r s e n i n g and t h a t t h e neck and upper back problems were an aggrava
t i o n . He s t a t e d t h e r e was a new i n j u r y t o t h e mid and lo w e r t h o r a c i c s p i n e . We 
do n o t f i n d h i s o p i n i o n s s u f f i c i e n t l y p e r s u a s i v e t o c o n v i n c e us t h a t i t i s more 
l i k e l y t h a n n o t t h a t t h e n i n e days o f work a t EBI's i n s u r e d i n d e p e n d e n t l y con
t r i b u t e d t o a w o r s e n i n g o f t h e v a r i o u s back c o n d i t i o n s . C o n s e q u e n t l y , C r a w f o r d 
and Co. remains r e s p o n s i b l e f o r t h e v a r i o u s back c o n d i t i o n s . 

ORDER 

The Referee's o r d e r , d a t e d August 23, 1988, i s r e v e r s e d . EBI Companies 
d e n i a l i s r e i n s t a t e d and up h e l d . Lumbermen's d e n i a l o f c l a i m a n t ' s l e f t arm 
c l a i m i s s e t a s i d e . The arm c l a i m i s remanded t o Lumberman's f o r p r o c e s s i n g 
c o n s i s t e n t w i t h t h i s o r d e r and a p p l i c a b l e law. C r a w f o r d & Company's d e n i a l o f 
t h e neck and back c l a i m i s s e t a s i d e . The back c l a i m i s remanded t o C r a w f o r d 
f o r p r o c e s s i n g c o n s i s t e n t w i t h t h i s o r d e r and t h e a p p l i c a b l e law. The Referee's 
a t t o r n e y f e e award t o be p a i d by EBI s h a l l be e q u a l l y p a i d by C r a w f o r d & Company 
and Lumbermen's. The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $1,280 f o r 
C r a w f o r d and Co.'s a t t o r n e y . The Board approves a c l i e n t - p a i d f e e , n o t t o ex
ceed $1,088 f o r Lumbermen's a t t o r n e y . The Board approves a c l i e n t - p a i d f e e , n o t 
t o exceed $1,831.96 f o r EBI's a t t o r n e y . 

F e b r u a r y 6, 1990 : C i t e as 42 Van N a t t a 287 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ALFRED R. VARGAS, Claimant 

WCB Case No. 87-00962 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 
C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H o l t a n ' s o r d e r w h i c h 

u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low 
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back c o n d i t i o n . The s o l e i s s u e on r e v i e w i s whether c l a i m a n t ' s compensable con
d i t i o n worsened so t h a t he i s e n t i t l e d t o f u r t h e r d i s a b i l i t y c ompensation under 
ORS 656.273. We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s low back on August 13, 1985 w h i l e w o r k i n g 
as a t r u c k d r i v e r f o r a p a v i n g company. The c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order on March 5, 1986, w i t h an award o f 15 p e r c e n t unscheduled permanent d i s 
a b i l i t y . An a d d i t i o n a l 10 p e r c e n t unscheduled d i s a b i l i t y was awarded by O p i n i o n 
and Order i s s u e d August 28, 1986. That award was based on c l a i m a n t ' s c o n d i t i o n 
a t t h e t i m e o f a J u l y 8, 1986 h e a r i n g . The award was c l a i m a n t ' s l a s t a r r a n g e 
ment o f compensation. 

C l a i m a n t r e t u r n e d t o m o d i f i e d work-on J u l y 15, 1986. On October 6, 1986, 
c l a i m a n t worked a f u l l day f l a g g i n g t r a f f i c and e x p e r i e n c e d an i n c r e a s e i n low 
back symptoms. As a r e s u l t o f t h e i n c r e a s e i n symptoms, t h e t r e a t i n g c h i r o p r a c 
t o r , Dr. D a h l s t r o m , t o o k c l a i m a n t o f f work i n d e f i n i t e l y b e g i n n i n g October 7, 
1986. C l a i m a n t remained o f f work i n excess o f 14 days. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was cap a b l e o f p e r f o r m i n g m o d i f i e d work as o f May 1986. As a r e 
s u l t o f h i s r e t u r n t o m o d i f i e d work i n J u l y 1986, c l a i m a n t e x p e r i e n c e d a 
symptomatic e x a c e r b a t i o n o f h i s low back c o n d i t i o n . That e x a c e r b a t i o n r e s u l t e d 
i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t t h e t i m e o f t h e August 
1986 O p i n i o n and Order. That o r d e r d i d n o t a n t i c i p a t e f u t u r e e x a c e r b a t i o n s r e 
s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y . C l a i m a n t ' s e x a c e r b a t i o n r e s u l t e d i n 14 
days o f t o t a l d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show a w o r s e n i n g o f h i s com
pe n s a b l e low back c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation. S m i t h 
v. SAIF, 302 Or 396 ( 1 9 8 6 ) . "Worsening" w i t h i n t h i s c o n t e x t means i n c r e a s e d 
symptoms, o r a worsened u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h m e n t o f 
e a r n i n g c a p a c i t y . I d . I f t h e l a s t arrangement o f compensation a n t i c i p a t e d 
f u t u r e e x a c e r b a t i o n s accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t must 
a l s o p r o v e : (1) t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r 
degree t h a n was a n t i c i p a t e d ; o r (2) t h a t h i s e x a c e r b a t i o n r e s u l t e d i n 14 consec
u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . - Gwvnn v. SAIF, 304 
Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 (1 9 8 8 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) . 

C l a i m a n t ' s l a s t arrangement o f compensation was t h e August 1986 O p i n i o n 
and O r d e r , w h i c h was based on c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f a J u l y 1986 
h e a r i n g . The r e c o r d c o n t a i n s no evidence o f a p a t h o l o g i c a l w o r s e n i n g o f 
c l a i m a n t ' s low back c o n d i t i o n a f t e r t h e h e a r i n g . However, we a r e persuaded t h a t 
c l a i m a n t s u s t a i n e d a symptomatic e x a c e r b a t i o n o f h i s low back c o n d i t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s symptoms were " h e i g h t e n e d " . The 
r e c o r d s u p p o r t s t h a t c o n c l u s i o n . F o l l o w i n g t h e a l l e g e d a g g r a v a t i o n , c l a i m a n t 
e x p e r i e n c e d a documented l o s s i n lumbar range o f m o t i o n . C l a i m a n t t e s t i f i e d 
t h a t h i s l o w e r back p a i n and l e g pain/numbness had i n c r e a s e d on Oct o b e r 6, 1986 
so t h a t he was u n a b l e t o s t a n d o r walk. T r e a t i n g c h i r o p r a c t o r D a h l s t r o m a u t h o 
r i z e d t i m e l o s s e f f e c t i v e October 7, 1986 and o p i n e d t h a t c l a i m a n t had e x p e r i 
enced an e x a c e r b a t i o n . 
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The o n l y c o n t r a r y evidence i s a r e p o r t from BBV M e d i c a l S e r v i c e s , d a t e d 
December 1986. A c c o r d i n g t o t h a t r e p o r t , c l a i m a n t s t a t e d h i s symptoms were t h e 
same as i n 1985. However, i n t h e same r e p o r t t h e exa m i n i n g d o c t o r s n o t e t h a t 
c l a i m a n t had complained o f s i g n i f i c a n t i n c r e a s e i n back p a i n on October 6, 1986. 
F u r t h e r m o r e , c l a i m a n t , t e s t i f i e d t h a t t h e r e p o r t was i n a c c u r a t e . 

Based on c l a i m a n t ' s t e s t i m o n y , h i s documented l o s s i n range o f m o t i o n , and 
h i s t r e a t i n g c h i r o p r a c t o r ' s o p i n i o n and a u t h o r i z a t i o n o f i n d e f i n i t e t i m e l o s s , 
we f i n d t h a t c l a i m a n t s u s t a i n e d a symptomatic e x a c e r b a t i o n o f h i s low back con
d i t i o n . 

The n e x t i n q u i r y i s whether t h e symptomatic e x a c e r b a t i o n r e s u l t e d i n a 
d i m i n i s h e d e a r n i n g c a p a c i t y , b e l o w t h e l e v e l f i x e d a t t h e t i m e o f t h e l a s t 
a rrangement o f compensation. I n May 1986, Dr. Da h l s t r o m r e s t r i c t e d c l a i m a n t t o 
a m o d i f i e d work p l a n which:he s u c c e s s f u l l y p e r f o r m e d p r i o r t o t h e a l l e g e d aggra
v a t i o n . I n J u l y 1986, t h e examining d o c t o r s f o r BBV M e d i c a l S e r v i c e s o p i n e d 
t h a t c l a i m a n t ' s impairment r a t i n g .was m i n i m a l , n o t i n g a f u l l range o f m o t i o n i n 
t h e s p i n e and low e r back. 

By comparison, t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t c o u l d n o t even r e p o r t t o 
m o d i f i e d work a f t e r t h e a l l e g e d a g g r a v a t i o n . A t t h e May 7, 1987 h e a r i n g , 
c l a i m a n t t e s t i f i e d t h a t h i s low back p a i n was i n t o l e r a b l e and t h a t he c o u l d n o t 
s t a n d o r w a l k a f t e r t h e October 1986 e x a c e r b a t i o n and had t o l e a v e work. The 
t r e a t i n g c h i r o p r a c t o r a u t h o r i z e d i n d e f i n i t e t i m e : l o s s and r e p o r t e d t h a t t h e 
t h r e e - m o n t h p e r i o d o f work s i n c e J u l y 1986 had m a t e r i a l l y worsened c l a i m a n t ' s 
c o n d i t i o n ' . : 

Based on t h i s r e c o r d , we a r e persuaded t h a t c l a i m a n t was n o t a b l e t o p e r 
f o r m even a m o d i f i e d work program i m m e d i a t e l y a f t e r h i s e x a c e r b a t i o n . Thus, 
c l a i m a n t was l e s s a b l e t o work t h a n a t t h e t i m e o f t h e l a s t arrangement o f com
p e n s a t i o n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s symptomatic e x a c e r b a t i o n 
r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t . t h e t i m e o f t h e 
August 1986 o r d e r . 

The n e x t i n q u i r y i s whether t h e l a s t arrangement o f compensation a n t i c i 
p a t e d f u t u r e e x a c e r b a t i o n s accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y . The 
Re f e r e e f o u n d t h a t c l a i m a n t ' s i n c r e a s e d symptoms were w i t h i n a range contem
p l a t e d by h i s 2 5 p e r c e n t award o f unscheduled d i s a b i l i t y . We d i s a g r e e . The 
August 1986 O p i n i o n and Order i s s i l e n t as t o whether t h e d i s a b i l i t y award was 
based on an e x p e c t a t i o n o f waxing and waning symptoms. Moreover, t h e r e c o r d 
c o n t a i n s no r e l e v a n t e v i d e n c e t h a t f u t u r e waxing and waning o f symptoms r e s u l t 
i n g i n p e r i o d s o f f u r t h e r d i m i n i s h e d e a r n i n g c a p a c i t y were e x p e c t e d . A c c o r d 
i n g l y , we c o n c l u d e t h a t f u t u r e e x a c e r b a t i o n s were n o t a n t i c i p a t e d by t h e p r i o r 
award. C o n s e q u e n t l y , c l a i m a n t has proven a compensable a g g r a v a t i o n . 

A l t e r n a t i v e l y , t h e m e d i c a l evidence e s t a b l i s h e s t h a t c l a i m a n t ' s 
symptomatic e x a c e r b a t i o n r e s u l t e d i n a t l e a s t 14 days o f t o t a l d i s a b i l i t y . 
Thus, c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n even i f t h e August 1986 
O p i n i o n and Order c o n t e m p l a t e d f u t u r e e x a c e r b a t i o n s . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . Such a f e e i s d e f i n e d as an 
"assessed f e e . " See OAR 438-15-005(2). However, we cannot award an assessed ... 
f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a statement o f s e r v i c e s . See OAR 438-15-
0 1 0 ( 5 ) . Because no st a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed 
f e e s h a l l n o t be awarded. See OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r , d a t e d June 10, 1987, i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l o f December 31, 1986 i s s e t a s i d e . The c l a i m i s remanded to, S A I F 
f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. 
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I n t h e M a t t e r o f t h e Compensation o f 
DELORES MOONEY, Claimant 
WCB Case No. 87-01173 

ORDER ON REVIEW 
Robert L. Philmon, Claimant A t t o r n e y 
Davis and Bos t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n and m e d i c a l 
s e r v i c e s c l a i m f o r a low back i n j u r y . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y 
and a g g r a v a t i o n . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o her low back i n May 1982 w h i l e 
w o r k i n g as a m o t e l maid. As a r e s u l t o f t h i s i n j u r y , she was p e r m a n e n t l y r e - • 
s t r i c t e d t o p e r f o r m i n g s e d e n t a r y t o l i g h t work. C l a i m a n t was t h e n r e t r a i n e d as 
a s e c r e t a r i a l w o r k e r . Her c l a i m was c l o s e d by a March 1985 D e t e r m i n a t i o n Order 
w h i c h awarded her 30 p e r c e n t unscheduled permanent d i s a b i l i t y . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back p a i n . She was n o t a b l e t o 
o b t a i n s e c r e t a r i a l work and b a s i c a l l y remained a t home. I n November 1986, 
c l a i m a n t sought t r e a t m e n t f o r worsened symptoms. I n December 1986, she f i l e d an 
a g g r a v a t i o n c l a i m . I n January 1987, t h e employer d e n i e d t h e a g g r a v a t i o n c l a i m 
on t h e b a s i s t h a t c l a i m a n t ' s compensable c o n d i t i o n had n o t worsened and t h a t h er 
c u r r e n t c o n d i t i o n was n o t r e l a t e d t o t h e compensable c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s 1982 compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . 

C l a i m a n t ' s symptomatic e x a c e r b a t i o n i n November 1986 d i d n o t r e s u l t i n 
d i m i n i s h e d e a r n i n g c a p a c i t y beyond t h a t c o n t e m p l a t e d by t h e March 1985 D e t e r m i 
n a t i o n Order. 

CONCLUSIONS OF LAW 

A t t h e o u t s e t , i t i s necessary t o c l a r i f y t h e i s s u e s i n t h e p r e s e n t case. 
The e m p loyer's d e n i a l p u r p o r t s t o deny c l a i m a n t ' s c o n d i t i o n n o t o n l y on t h e 
grounds t h a t i t had n o t worsened, b u t a l s o on t h e b a s i s t h a t h e r c u r r e n t c o n d i 
t i o n i s u n r e l a t e d t o her compensable i n j u r y . The Referee u p h e l d t h e employer's 
d e n i a l i n t o t o , t h e r e f o r e i t i s necessary f o r us t o f i r s t d e c i d e i f c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n i s compensably r e l a t e d t o her i n d u s t r i a l i n j u r y and 
second w h e t h e r her compensable c o n d i t i o n has worsened. We d i s a g r e e w i t h t h e 
Ref e r e e i n r e g a r d t o t h e former and agree w i t h t h e Referee i n r e g a r d t o t h e 
l a t t e r . 

C o m p e n s a b i l i t y 

C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t h er 1982 compensable i n j u r y m a t e r i a l l y c o n t r i b u t e s t o her c u r r e n t need f o r 
m e d i c a l t r e a t m e n t . M i l b u r n v. Weyerhaeuser Co., 88 Or App 375, 378 ( 1 9 8 7 ) . The 
compensable i n j u r y need n o t be t h e s o l e cause o r most s i g n i f i c a n t cause o f t h e 
need f o r t r e a t m e n t , b u t o n l y a m a t e r i a l c o n t r i b u t i n g cause. Van B l o k l a n d v. 
Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 698 ( 1 9 8 7 ) . 
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C l a i m a n t i s e x p e r i e n c i n g t h e same p a i n symptoms, i n t h e same l o c a t i o n , as 
she d i d f o l l o w i n g t h e 1982 .compensable i n j u r y . There have been no i n t e r v e n i n g 
a c c i d e n t s . Dr. Smith o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n remained 
secondary t o t h e 1982 i n d u s t r i a l i n j u r y , b u t d i d not e t h a t h er o b e s i t y was a l s o 
a c o n t r i b u t i n g f a c t o r . Dr. Lumsden, who has t r e a t e d c l a i m a n t s i n c e t h e o r i g i n a l 
i n j u r y , o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was a d e t e r i o r a t i o n o f her 
o r i g i n a l i n j u r y and r e p o r t e d t h a t her c o n d i t i o n was almost t h e same as a t t h e 
t i m e he began t r e a t m e n t . There i s no c o n t r a r y m e d i c a l e v i d e n c e . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s 1982 compensable 
i n j u r y remains a m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t low back c o n d i t i o n . 

A g g r a v a t i o n 

For e v e r y a g g r a v a t i o n c l a i m o f an unscheduled c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and w h i c h r e s u l t s i n 
d i m i n i s h e d e a r n i n g c a p a c i t y . Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . I n 
t h o s e cases i n w h i c h t h e l a s t award o r arrangement o f unscheduled permanent d i s 
a b i l i t y compensation a n t i c i p a t e d f u t u r e p e r i o d s o f i n c r e a s e d symptoms o r exacer
b a t i o n o f t h e p h y s i c a l c o n d i t i o n , accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , 
c l a i m a n t must a l s o p r o v e t h a t her e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n 
g r e a t e r degree t h a n was a n t i c i p a t e d o r t h a t r e s u l t e d i n 14 c o n s e c u t i v e days o f 
t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . I d . 

Dr. Lumsden o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n had d e t e r i o r a t e d w h i c h had 
r e t u r n e d her t o a p h y s i c a l c o n d i t i o n s i m i l a r t o her c o n d i t i o n i n 1983. Dr. 
Smith a l s o o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n had d e t e r i o r a t e d and t h a t she was 
e x p e r i e n c i n g a symptomatic i n c r e a s e due i n p a r t t o her o b e s i t y . There i s no 
c o n t r a r y m e d i c a l e v i d e n c e . We conclude, t h e r e f o r e , t h a t c l a i m a n t has s u s t a i n e d 
a symptomatic e x a c e r b a t i o n o f her compensable c o n d i t i o n . The i s s u e now becomes 
whe t h e r t h i s symptomatic e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . 
We c o n c l u d e t h a t i t d i d n o t . 

C l a i m a n t ' s l a s t arrangement o f compensation was t h e March 1985 Dete r m i n a 
t i o n Order w h i c h awarded her 30 p e r c e n t unscheduled permanent d i s a b i l i t y . A t 
t h a t t i m e , she was l i m i t e d t o p e r f o r m i n g s e d e n t a r y t o l i g h t work. 

Dr. S m i t h o p i n e d t h a t a l t h o u g h c l a i m a n t ' s c o n d i t i o n had d e t e r i o r a t e d , she 
was. s t i l l a b l e t o p e r f o r m l i g h t work. Dr. Lumsden a l s o r e p o r t e d t h a t c l a i m a n t ' s 
c o n d i t i o n had d e t e r i o r a t e d somewhat, b u t d i d n o t o f f e r an o p i n i o n as t o her 
a b i l i t y t o p e r f o r m l i g h t work. He d i d not e t h a t c l a i m a n t had been r e t r a i n e d f o r 
s e c r e t a r i a l work, b u t had been unable t o f i n d such work. 

We c o n c l u d e t h a t c l a i m a n t has n o t shown t h a t her e a r n i n g c a p a c i t y has been 
d i m i n i s h e d by t h e symptomatic e x a c e r b a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we 
r e l y m a i n l y on Dr. Smith's o p i n i o n t h a t c l a i m a n t i s a b l e t o p e r f o r m l i g h t work. 
Under t h e s e c i r c u m s t a n c e s , c l a i m a n t has n o t e s t a b l i s h e d an a g g r a v a t i o n as she 
has n o t shown t h a t she i s l e s s a b l e t o work as a r e s u l t o f her symptomatic 
e x a c e r b a t i o n . See Smith v. SAIF, 302 Or 396 (19 8 6 ) . 

ORDER 

The Referee's o r d e r , d a t e d February 5, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n w h i c h u p h e l d t h e employer's d e n i a l o f m e d i c a l 
s e r v i c e s i s r e v e r s e d . The employer's d e n i a l i s s e t a s i d e t o t h e e x t e n t t h a t i t 
d e n i e s m e d i c a l s e r v i c e s and t h a t p o r t i o n o f c l a i m a n t ' s c l a i m i s remanded t o i t 
f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s on Board r e v i e w , c o n c e r n i n g t h e 
m e d i c a l s e r v i c e s i s s u e , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed f e e 
o f $700, t o be p a i d by t h e employer. The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $639.50, p a y a b l e f r o m t h e s e l f -
i n s u r e d employer t o i t s c o u n s e l , i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
DOUGLAS M. NIXON, Claimant 

WCB Case No. 86-10353 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
D a r y l l E. K l e i n , Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r m e n t a l 
d i s o r d e r s . The i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 
i n s u r e d employer's d e n i a l o t c l a i m a n t s u t ^ u M a * . i u „ ^ „ ^ 
d i s o r d e r s . The i s s u e i s c o m p e n s ™ ^ 1 ^ ° L F ^ e r s e . 

C l a i m a n t had been employed fWjith^j^he ^mp^loyjer f o r o v e r 14 y e a r s as a t r u c k 
d r i v e r . B e g i n n i n g i n t h e mid-198'0""' s a downturn i n t h e employer's wood p r o d u c t s 
i n d u s t r y -.caused>,the Kemplov_er to„,seekvto.renegotiate -the u n i o n . c o n t r a c t g o v e r n i n g ^ a V S i a r i x hair tBeSl einpioyed W I L I I che employer f o r over ±4 v e a r s as a t r u c k C|l.aimant's,„wAgesr,and„otherrrbenef|i,t,s., The,employer sought t o reduce wage and •a-tiviii*;•3e9j.7uia.ny j_n i_u= I I I J L U - i d c i d s a uuwnuirrf i n cne 3 employer • s wood p r o d u c t s 
benefcit.,,costs,„t-04.maintain,,its+.competitive p o s i t i o n i n . t h e m a r k e t p l a c e , ^ i ^ s t i y ^ ^ a t i o e t r r a c 'Siiipxuytii: t o sieeK co r e n e g o t i a t e t h e u n i o n c c T i t r a c t g o v e r n i n g 
c l a i m a n t ' s wages and o t h e r b e n e f i t s . The employer sought t o reduce wage and 
Hor^^In^earlyx.198.6,-,,claimant b.egan^to -experience headaches, w e i g h t l o s s , s l e e p Dene£ir."cwty t o ma'.uiv-ax.ii c u s i y e t i t i v t r p o i j n . i o n i n t n e m a r i t e t p i a c e . 
d i s t u r b a n c e s , d e p r e s s i o n and a n x i e t y . He sought m e d i c a l t r e a t m e n t f r o m Dr. 
I n t i l e , - - m e d i c a l idoctor,, =and„later on . r e f e r r a l , f rom Dr.. Johnson,, m e d i c a l d o c t o r . r±n e o n ; b o o , ijiaxuiam, oegaii t o e x p e r i e n c e neadacnes, w e i g n t l o s s , s l e e p 
d i s t u r b a n c e s , d e p r e s s i o n and a n x i e t y . He sought m e d i c a l t r e a t m e n t f r o m Dr. Tn+- i T oThe ̂ employer _ d i d n e g o t i a t e t o reduce t h e wages and b e n e f i t s p a i d t o , I n t i l e , a e u x C a i - i u o c i - u i , a?iu i n t e r on r e r e r r a i , rr3ra Dr. Jonnson, r t f e a i c a l d o c t o r , c l a i m a n t and h i s co-workers under a new u n i o n c o n t r a c t . T h i s a c t i o n e x i s t e d i n a 
r e a l and„obieetive sense^_„It,was.capable o f . p r o d u c i n g s t r e s s , a n d i t . d i d cause 

xrie V JSHi Jj J.oyei. vax.^ uegotiaLe t o treuuce chS wages and D e n e f i t s p a i a t o s t r e s s - t o - . c l a i m a n t , . T h i s ^ a c t i o n was„the, m a j o r cause o f c l a i m a n t ' s m e n t a l d i s -e i t i i a a n t ^ a r i G nx.o oo-woiA«ra unuer a new u n i o n c o n t r a c t , r m s a c t i o n ex.istea i n a OEders„of _depr.ession_and a n x i e t y ^ a n d ^ o f -.the - a s s o c i a t e d p h y s i c a l c o m p l a i n t s . i€!'ji'xJ-antl',-o»jJ5^tj.vc o S u t c . 11. was u a p d u l e o f p r o a u c m g S t r e s s ana i t a i a cause 
These-.mental =and„physi-cal c o n d i t i o n s n e c e s s i t a t e d m e d i c a l . t r e a t m e n t and caused ±,\irs5s'"tUw±a.i.manc. x i i j - D d C L i u u waa cue major cause or c l a i m a n t ' s m e n t a l a i s -
feemE2Sa5Y S i ^ U i ^ c , ^ and "> -he ^ s ^ i ^ d p h y s i c a l c o m p l a i n t s . 
These m e n t a l and p h y s i c a l c o n d i t i o n s n e c e s s i t a t e d medioa1 t r e a t m e n t and caused 
t e m p o r a r y d i s a b i l i t y . CONCLUSIONS OF LAW AND OPINION 

I n o r d e r t o e e t a b l i ^ ^ ^ ^ B ^ ^ r ^ a ^ i ^ a ^ d i B e a B e c l a i m f o r m e n t a l 
s t r e s s c l a i m a n t must e s t a b l i s h Chat: (T) r e a l work e v e n t s and c o n d i t i o n s 
existed.;, X2,)i„were o b j e c t i v e l y c a p a b l e , o f ̂ c a using, stress;,. (3) r e q u i r e d , m e d i c a l x/i diralex. c a J a u n a n & cuslpenisajjie o c c u p a t i o n a l ctisease c l a i m f o r m e n t a l t r e a t m e n t a o r a c a u s e d x . d i s a b - i l i t y forx.a mental d i s o r d e r ; and (4) .the m a j o r cause o f stj-tJoU o i a x i i i a u L . wuat c o L a u i i s A m a t ; ( i j r e a i worK. e v e n t s v a n d c o n a i i i o n s t h e o r e s u l t i n g , , d i s a b i l i t y J or-, need f o r = m e d i c a l t r e a t m e n t was.,caused. by .work. ., t i v i - s t t a , f i / ^ w e x e u u j c i , i i v c l y i~apauj.e u i c a u s i n g s t r e s s ; (3J r e c r u i r s d m e a i c a l 
s t r e s s o r s w h e n ^ c o m p a r e d . t o 1 o f f - w o r k . s t r e s s o r s . . . . McGarrah .v..SAIF, 296 Or 145, 

ssv.ft.{;fiw wx v.au=c5 u x a a u x l x i - j m i a I I K U U C H u i s o r t s r ; — s r r s — p r ^ — t r i e m a j o r cause o f 
iPA i$-i§§2iing d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t was caused by work 
s t r e s s o r s when compared t o o f f - w o r k s t r e s s o r s . McGarrah v. SAIF, 296 Or 145, 
164 ( l f f e i r ) ? e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a T l e d t o p r o v e a compensable 
o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s d e p r e s s i o n and a n x i e t y because t h e u n c e r -t a i n t v T ' a n d r ) s t r e s s caused^by a n t i c i p a t e d , , loss,,of_,wages, and b e n e f i t s were n o t com-• J l S i - K c r e r e e ctitiSTuCi<=i u f f a t Czaj-mant n a d i a n 2 u t o p r o v e a compensaoie 
p e n s a b l e n 9 t r e , S 9 o r s i o The: Referee. c i t e d . Elwood v. .SAIF, 298. Or 429 .(1985), f o r •est'spsczonsi. u i o c u b e i - x o i u i n i t . u t p r ^ a ^ x v , , ^..^ u u ^ I e t y because t n e u n c e r -
.then-propo.sition-that,, l p s s K p f w,ages„is a k i n t o l o s s o f employment, and t h e r e f o r e u i ^ n f j , r n u b u c S b oau&fcu by a i i t 2 c i p a t e u xoss 01 wages anS D e n e r i t s were n o t com-
.thataithosef. s t r e s s o r s ,were D not., compensable. We d i s a g r e e . . n D _ ,,_„,., , pt-'ttsaisLc s t x f c s & u i o . x n c Rtsiferet; t i u e u EiwooQ v. a f l ? f , ^98 Or 429 ( 1 9 8 5 ) , f o r 
t h e p r o p o s i t i o n t h a t l o s s o f waqes i s a k i n t o l o s s o f emplovment, and t h e r e f o r e 
4-h=4- x.•E.-l.woodx. i s „ c as,e„jb.hat ŝdeal,s„w.i.thwthe a n t i c i p a t i o n o f t e r m i n a t i o n , t h e t n a t t ~ _ — r f x c S i O x a wei<= n o t i^uupmibdDm. mfc a i s a q r e e . 
e v e n t s o f t e r m i n a t i o n , and t h e a f t e r m a t h o f t e r m i n a t i o n . The p r e s e n t case does 
n o t dea-l. 7,in^any w a y - w i t h u t e r m i n a t i o n ^ p r . l o s s o f job.,. b u t merely, t h e . r e d u c t i o n o f iyjv7(5\ya -x-? a /abb x.nai_ u c a x b wxcu t h e a n t i c i p a t i o n or t e r m i n a t i o n , t h e 
.wages- due <tor,a: . c o l l e c t i v e ^ b a r g a i n i n g ^ agreement. . EJbj/ood, oa i t s f a c t s and h o l d -
t_ {•vsi. x. s w x t t ^ r i u i i i c i L x . ^ i i , a l i a L u e ax <-ei?iiiai?ii or t e i m i r r t T L r r c r i r . Tne p r e s e n t case does 
r i n g . d ^ e s i ^ o ^ a p p l y ^p t lthis r ityp»e tp^c&se^Here^he g t r e s s p r s y w e r e r e a l ^ r e - Q f 

S ^ P ^ ^ l 4 f e ^ < ^ p a ^ i ^ a ^ ^ i s g a ^ . o f c a s e . H e r e ? t h e s t r e s s o r s w e r e r e a l > r e _ 
l a t e d t o h i s work exposure, and not b a r r e d by Elwood. C l a i m a n t has p r o v e n a 
compensable o c c u p a t i o n a l d i s e a s e . 

http://%e2%80%a23e9j.7uia.ny
http://_depr.es
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C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g and on Board r e v i e w . Such a 
f e e i s d e f i n e d as an "assessed f e e . " See OAR 438-15-005(2). However, we cannot 
award an assessed f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . 
See OAR 438-15-010(5). Because no statement o f s e r v i c e s has been r e c e i v e d t o 
d a t e , an assessed f e e s h a l l n o t be awarded. See OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r , d a t e d A p r i l 30, 1987, i s r e v e r s e d . The employer's 
d e n i a l o f J u l y 7, 1986 i s s e t a s i d e and t h e c l a i m remanded f o r p r o c e s s i n g 
a c c o r d i n g t o law. 

F e b r u a r y 7, 1990 C i t e as 42 Van N a t t a 293 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DONNA J . SUTTON, Claimant 
WCB Case No. 87-16843 

ORDER ON REVIEW 
Malagon, e t a l , C l aimant A t t o r n e y s 

Meyers and Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Wasley's o r d e r w h i c h : (1) found t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s 
a b i l i t y b e n e f i t s f r o m October 7, 1986 u n t i l c l a i m c l o s u r e ; and (2) assessed a 5 
p e r c e n t p e n a l t y on t h e a f o r e m e n t i o n e d temporary d i s a b i l i t y b e n e f i t s f o r un
r e a s o n a b l e f a i l u r e t o pay such b e n e f i t s . I n her b r i e f , c l a i m a n t c r o s s - r e q u e s t s 
r e v i e w c o n t e n d i n g t h a t t h e 5 p e r c e n t p e n a l t y s h o u l d be i n c r e a s e d and t h a t she i s 
e n t i t l e d t o an i n c r e a s e d p e n a l t y - r e l a t e d a t t o r n e y f e e . On r e v i e w , t h e i s s u e s 
a r e e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s , p e n a l t i e s and a t t o r n e y f e e s 
and amount o f a t t o r n e y f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t as s e t f o r t h i n t h e f i r s t two parag r a p h s o f 
t h e " F i n d i n g s o f Fact and C o n c l u s i o n " s e c t i o n o f t h e R e f e r e e ' s o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

The f i r s t Referee's o r d e r was a f f i r m e d and adopted by Order on Review 
d a t e d March 2 1 , 1989. 

CONCLUSIONS OF LAW 

Temporary D i s a b i l i t y B e n e f i t s 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

P e n a l t i e s and A t t o r n e y Fees 

The Referee f o u n d t h e employer's r e f u s a l t o pay t e m p o r a r y d i s a b i l i t y bene
f i t s , p a y a b l e p u r s u a n t t o a p r i o r r e f e r e e ' s o r d e r , t o be u n r e a s o n a b l e and 
assessed a 5 p e r c e n t p e n a l t y . We agree w i t h t h e Referee t h a t t h e employer's 
c o n d u c t was unr e a s o n a b l e and adopt h i s c o n c l u s i o n s and r e a s o n i n g s i n t h i s 
r e g a r d . However, we m o d i f y t h e amount o f t h e p e n a l t y . 
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An employer must pay temporary d i s a b i l i t y compensation o r d e r e d by a 
Refe r e e w i t h i n 14 days o f t h e issuance o f t h e o r d e r . OAR 436-60- 1 5 0 ( 3 ) . 
F a i l u r e t o pay compensation i n t h e f a c e o f a c l e a r o r d e r t o do so i s un r e a s o n 
a b l e d e l a y o r r e f u s a l t o pay compensation. I r e n e M. Gonzalez, 38 Van N a t t a 954 
(1 9 8 6 ) . 

Here, t h e employer was o r d e r e d t o process c l a i m a n t ' s a g g r a v a t i o n c l a i m , 
i n c l u d i n g t h e payment o f tem p o r a r y d i s a b i l i t y b e n e f i t s , by o r d e r o f a R e f e r e e . 
However, t h e employer d i d n o t pay any temporary d i s a b i l i t y b e n e f i t s and o f f e r s 
no e x p l a n a t i o n f o r t h i s f a i l u r e t o pay. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t a 25 p e r c e n t p e n a l t y i s appr o 
p r i a t e g i v e n t h e employer's f a i l u r e t o comply w i t h t h e Referee's o r d e r and l a c k 
o f e x p l a n a t i o n . 

A t t o r n e y Fees 

We f i n d t h a t t h e $1,500 a t t o r n e y f e e a d e q u a t e l y compensates c l a i m a n t ' s 
c o u n s e l f o r s e r v i c e s c o n c e r n i n g t h e p e n a l t y i s s u e , t h e r e f o r e we adopt t h e 
Ref e r e e ' s c o n c l u s i o n s and r e a s o n i n g w i t h r e g a r d t o t h e a t t o r n e y f e e i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 29, 1988, i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . I n l i e u o f t h e Referee's award o f a 5 p e r c e n t p e n a l t y , c l a i m a n t i s 
g r a n t e d a p e n a l t y e q u a l t o 25 p e r c e n t o f temporary d i s a b i l i t y b e n e f i t s p a y a b l e 
f r o m October 7, 1986 t h r o u g h t h e d a t e o f t h e h e a r i n g . For s e r v i c e s on Board 
r e v i e w c o n c e r n i n g t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s i s s u e , c l a i m a n t ' s c o u n s e l i s 
awarded an'assessed f e e o f $700. The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $1,436, p a y a b l e f r o m t h e s e l f - i n 
s u r e d employer t o i t s c o u n s e l , i s approved. 

F e b r u a r y 7, 1990 : C i t e as 42 Van N a t t a 294 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CORA M. WATSON, Claimant 
WCB Case No. 87-04611 

ORDER ON REVIEW 
Y t u r r i , e t a l , Claimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Wasley's o r d e r 
w h i c h : ( 1 ) d e c l i n e d t o award permanent t o t a l d i s a b i l i t y ; and (2) g r a n t e d h e r 35 
p e r c e n t (112 degrees) unscheduled permanent d i s a b i l i t y - i n a d d i t i o n t o t h e 25 
p e r c e n t (80 d e g r e s s ) unscheduled permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n 
Order. On r e v i e w t h e i s s u e i s whether c l a i m a n t i s e n t i t l e d t o an award f o r 
permanent t o t a l d i s a b i l i t y . We r e v e r s e and award permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

At t h e t i m e o f h e a r i n g c l a i m a n t was 61 yea r s o l d . She has a n i n t h grade 
e d u c a t i o n . On A p r i l 10, 1981, w h i l e w o r k i n g as a cook f o r t h e employer, 
c l a i m a n t i n j u r e d h er low back. The i n j u r y caused a c h r o n i c lumbar s t r a i n . She 
has p r e e x i s t i n g s p o n d y l o s i s which was n o t d i s a b l i n g b e f o r e t h e i n j u r y . C l a i m a n t 
had no s i g n i f i c a n t back p a i n o r back i n j u r i e s b e f o r e t h e compensable i n j u r y . 
T e s t s r e v e a l t h e p o s s i b i l i t y o f a s l i g h t l y b u l g i n g d i s c a t L5-S1. The d i s c i s 
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n o t c a u s i n g r a d i c u l o p a t h y . As a r e s u l t o f t h i s i n j u r y , c l a i m a n t i s l i m i t e d t o 
l i g h t work. 

C l a i m a n t r e t u r n e d t o work s h o r t l y a f t e r her i n j u r y . She worked f o r t h i s 
e mployer and t h e n two o t h e r employers u n t i l December 1981. She has n o t worked 
s i n c e t h a t t i m e . 

C l a i m a n t c o o p e r a t e d w i t h her v o c a t i o n a l c o u n s e l o r and i s m o t i v a t e d . The 
D i r e c t o r has t e r m i n a t e d c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e . C l a i m a n t has no 
t r a n s f e r a b l e s k i l l s t o l i g h t o r se d e n t a r y work. 

As a r e s u l t o f her compensable i n j u r y , c l a i m a n t i s p e r m a n e n t l y i n c a p a c i 
t a t e d f r o m p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS AND OPINION 

I n o r d e r t o pro v e e n t i t l e m e n t t o an award f o r permanent t o t a l d i s a b i l i t y , 
c l a i m a n t must pr o v e by a preponderance o f t h e e v i d e n c e t h a t as a r e s u l t o f her 
compensable i n j u r y , t o g e t h e r w i t h any p r e e x i s t i n g d i s a b i l i t y , she i s p e r m a n e n t l y 
p r e c l u d e d f r o m p e r f o r m i n g s u i t a b l e and g a i n f u l employment. ORS 65 6 . 2 0 6 ( 3 ) . 
Permanent t o t a l d i s a b i l i t y may be based on p h y s i c a l c o n d i t i o n a l o n e o r on p h y s i 
c a l c o n d i t i o n t a k e n t o g e t h e r w i t h s o c i a l and v o c a t i o n a l f a c t o r s a f f e c t i n g 
c l a i m a n t ' s e m p l o y a b i l i t y . W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . The 
l a t t e r a r e t h e s o - c a l l e d "odd l o t " cases. 

We c o n c l u d e t h a t c l a i m a n t i s n o t p r e c l u d e d by her p h y s i c a l c o n d i t i o n alone 
f r o m r e g u l a r l y p e r f o r m i n g s u i t a b l e and g a i n f u l employment. The m e d i c a l e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t i s capable o f d o i n g l i g h t o r s e d e n t a r y work. 

We c o n c l u d e , however, t h a t a c o m b i n a t i o n o f c l a i m a n t ' s compensable i n j u r y 
and h er s o c i a l and v o c a t i o n a l f a c t o r s r e n d e r s her unemployable. C l a i m a n t ' s 
v o c a t i o n a l c o u n s e l o r o p i n e d t h a t c l a i m a n t has no t r a n s f e r a b l e s k i l l s w h i c h would 
l e a d t o a l t e r n a t i v e employment. She b e l i e v e s t h a t c l a i m a n t c o u l d be r e t r a i n e d 
so t h a t she would have t h e s k i l l s t o do s e d e n t a r y work. Based on t h i s e v i d e n c e , 
we c o n c l u d e t h a t , a t t h e t i m e o f h e a r i n g , c l a i m a n t was n o t c a p a b l e o f p e r f o r m i n g 
g a i n f u l and s u i t a b l e employment. 

The R e f e r e e concl u d e d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d because she c o u l d be r e t r a i n e d . While i t i s t r u e t h a t c l a i m a n t may be 
a b l e t o be r e t r a i n e d , t h a t i s n o t r e l e v a n t . We must r a t e c l a i m a n t ' s d i s a b i l i t y 
as o f t h e d a t e o f h e a r i n g and must n o t c o n s i d e r t h e p o s s i b i l i t y o f l a t e r r e 
t r a i n i n g . Gettman v. SAIF, 289 Or 609, 614 (19 8 0 ) . 

We c o n c l u d e t h a t c l a i m a n t has s a t i s f i e d ORS 656.206(3)'s r e q u i r e m e n t t h a t 
she make r e a s o n a b l e e f f o r t s t o o b t a i n employment. She c o o p e r a t e d w i t h her voca
t i o n a l c o u n s e l o r and t h e v o c a t i o n a l c o u n s e l o r c h a r a c t e r i z e d h e r as m o t i v a t e d . 

ORDER 

The Referee's o r d e r , d a t e d February 24, 1988, i s r e v e r s e d . C l a i m a n t i s 
g r a n t e d an award f o r permanent t o t a l d i s a b i l i t y e f f e c t i v e December 2, 1987. The 
i n s u r e r i s p e r m i t t e d t o o f f s e t permanent p a r t i a l d i s a b i l i t y payments made on o r 
a f t e r t h a t d a t e a g a i n s t t h i s permanent t o t a l d i s a b i l i t y award. C l a i m a n t ' s 
a t t o r n e y i s a l l o w e d a re a s o n a b l e a t t o r n e y f e e o f 25 p e r c e n t o f t h e i n c r e a s e d 
c o mpensation awarded h e r e i n , n o t t o exceed $6,000, t o be p a i d d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
RANDALL P. ADAMS, Claimant 

WCB Case Nos. 88-08615 & 88-07914 
ORDER OF DISMISSAL 

W i l b u r C. Smith, J r . , Claimant A t t o r n e y 
Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

The Board i s s u e d an Order on Review i n t h e a b o v e - c a p t i o n e d m a t t e r on 
January 1 1 , 1990. C l a i m a n t r e q u e s t e d t h a t t h e Board r e s c i n d i t s o r d e r on t h e 
ground t h a t t h e SAIF C o r p o r a t i o n has wi t h d r a w n i t s r e q u e s t f o r r e v i e w i n t h i s 
m a t t e r . On January 25, 1990, we i s s u e d an Order o f Abatement i n t h i s m a t t e r so 
t h a t SAIF would have an o p p o r t u n i t y t o respond t o c l a i m a n t ' s r e q u e s t . We have 
now r e c e i v e d a l e t t e r f rom SAIF c o n f i r m i n g t h a t i t w i t h d r e w i t s r e q u e s t f o r r e 
vie w i n t h i s m a t t e r i n January 1989. 

A c c o r d i n g l y , we conclu d e t h a t t h e r e q u e s t f o r r e v i e w i n t h i s m a t t e r s h o u l d 
be d i s m i s s e d . 

I T IS SO ORDERED. 

Fe b r u a r y 8, 1990 : C i t e as 42 Van N a t t a 296 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PENNY J . BAKER, Claimant 
WCB Case No. 87-03591 

ORDER ON REVIEW 
Emmons, Kropp, e t a l , C l aimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h u p h e l d t h e i n 

s u r e r ' s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s com
p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was employed by t h e employer as a w a i t r e s s . On F e b r u a r y 4, 1987, 
w h i l e a s s i s t i n g i n c l o s i n g t h e r e s t a u r a n t , c l a i m a n t removed a 10 g a l l o n t r a s h 
can f r o m t h e s a l a d bar w h i c h had been c o l l e c t i n g w a t e r . The can was f u l l and 
c l a i m a n t had t o scoop some wa t e r o u t b e f o r e c a r r y i n g i t t o t h e back o f t h e 
r e s t a u r a n t t o dump i t . W h i l e l i f t i n g t h e c o n t a i n e r t o dump i t she e x p e r i e n c e d 
immediate p a i n i n t h e back o f her neck which t r a v e l e d down her back. The e v e n t 
was u n w i t n e s s e d . C l a i m a n t r e t u r n e d t o t h e r e s t a u r a n t , i n f o r m e d a co w o r k e r , 
C o l l i n g , o f t h e i n j u r y and i m m e d i a t e l y went home. C o l l i n g o b s e r v e d t h e c l a i m a n t 
was i n p a i n . 

The employer was aware o f t h e i n j u r y t h e same day i t o c c u r r e d . C l a i m a n t 
f i r s t sought m e d i c a l t r e a t m e n t f o r t h e i n j u r y on February 6, 1987 f r o m Dr. 
He b e r t , a c h i r o p r a c t o r . On r e q u e s t o f t h e i n s u r e r , c l a i m a n t was examined by Dr. 
P e t e r s o n , a c h i r o p r a c t i c o r t h o p e d i s t . On A p r i l 1, 1987, t h e i n s u r e r d e n i e d 
c l a i m a n t ' s i n j u r y c l a i m . 

C l a i m a n t has been c o n v i c t e d i n 1981 f o r f i r s t degree f o r g e r y . C l a i m a n t 
has been c o n v i c t e d i n 1986 f o r u n l a w f u l l y o b t a i n i n g f o o d stamps and p u b l i c 
a s s i s t a n c e . Both c o n v i c t i o n s a r e f e l o n i e s . 

FINDING OF ULTIMATE FACT 

As a r e s u l t o f her Februa r y 4, 1987 back i n j u r y a t work, c l a i m a n t r e q u i r e d 
m e d i c a l s e r v i c e s . 
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The R eferee reasoned t h a t because t h e i n j u r y e v e n t was u n w i t n e s s e d , t h a t 
subsequent m e d i c a l e v i d e n c e d i d n o t r e v e a l c o n s i s t e n t c o m p l a i n t s , t h a t t h e h i s 
t o r y o f t h e event i t s e l f was i n c o n s i s t e n t and because c l a i m a n t had been con
v i c t e d o f two c r i m e s i n v o l v i n g d i s h o n e s t e f f o r t s t o o b t a i n money, t h a t she had 
f a i l e d t o pro v e a compensable i n j u r y . 

The i n s u r e r argues t h a t t h e Referee s h o u l d be a f f i r m e d because t h e 
c l a i m a n t i s n o t c r e d i b l e . The Referee d i d n o t make any f i n d i n g s i n r e g a r d t o 
c l a i m a n t ' s demeanor o r c r e d i b i l i t y a t h e a r i n g . We do n o t g i v e any w e i g h t t o t h e 
i m p l i e d f i n d i n g t h a t c l a i m a n t was n o t c r e d i b l e . B o w l i n v. SAIF, 81 Or App 527, 
531 ( 1 9 8 6 ) . 

R e v i e w i n g t h e r e c o r d de novo we f i n d c l a i m a n t ' s t e s t i m o n y c o n s i s t e n t w i t h 
t h e t e s t i m o n y o f o t h e r w i t n e s s e s a t h e a r i n g , and t h u s f i n d her c r e d i b l e . 
C l a i m a n t ' s h i s t o r y o f t h e a c c i d e n t was c o r r o b o r a t e d by a n o t h e r employee, 
C o l l i n g . The employer, O r t i z , a l s o b e l i e v e d t h a t an i n c i d e n t o c c u r r e d , b u t she 
does n o t b e l i e v e t h a t c l a i m a n t was as s e v e r e l y h u r t as she c l a i m s . There i s no 
r e q u i s i t e amount o f d i s a b i l i t y necessary t o e s t a b l i s h a compensable i n j u r y . 
Whatever t h e s e v e r i t y o f t h e e v e n t , i t caused c l a i m a n t t o seek m e d i c a l c a r e . 
T h i s i s s u f f i c i e n t t o e s t a b l i s h a compensable i n j u r y . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

There a r e some i n c o n s i s t e n c i e s i n t h i s r e c o r d . C l a i m a n t t e s t i f i e d t h a t 
she d i d n o t go t o her grandmother's f u n e r a l on Fe b r u a r y 5, 1987. ( T r . 9 ) . How
e v e r , t h e i n s u r e r s u b m i t t e d an a f f i d a v i t by a coworker, W a t k i n s , t h a t c l a i m a n t 
had a t t e n d e d t h e f u n e r a l . We do n o t b e l i e v e t h a t t h e hearsay r e p r e s e n t a t i o n s by 
t h e coworker on a m a t t e r so removed from t h e t r u e i s s u e s i n t h i s case a r e s u f f i 
c i e n t r e a s o n t o f i n d c l a i m a n t n o t c r e d i b l e . 

C l a i m a n t t e s t i f i e d t h a t t h e 10 g a l l o n can was c o m p l e t e l y f u l l o f w a t e r . 
( T r . 5 ) . C o l l i n g t e s t i f i e d t h a t t h i s would make t h e c o n t a i n e r t o o f u l l t o l i f t . 
( T r . 3 6 ) . However, even t h e employer acknowledged t h a t she c o u l d l i f t and c a r r y 
a f u l l c o n t a i n e r . ( T r . 5 6 ) . Given t h e f a c t t h a t C o l l i n g a d m i t t e d t o b e i n g r e 
s t r i c t e d f r o m c a r r y i n g heavy i t e m s because o f a r t h r i t i s , we do n o t f i n d h i s 
t e s t i m o n y s u f f i c i e n t t o c o n t r a d i c t c l a i m a n t ' s a s s e r t i o n t h a t she d i d c a r r y a 
f u l l c o n t a i n e r . 

There a r e i n c o n s i s t e n c i e s between c l a i m a n t ' s d e s c r i p t i o n o f t h e ev e n t a t 
h e a r i n g and t h e d e s c r i p t i o n she gave t o t h e independent examiner, Dr. P e t e r s o n . 
On whole, t h e two d e s c r i p t i o n s a r e g e n e r a l l y c o m p a t i b l e , e x c e p t t h a t P e t e r s o n 
r e p o r t s t h a t t h e p a i n s t a r t e d i n t h e low back and t r a v e l e d up (as opposed t o 
c l a i m a n t ' s d e s c r i p t i o n t h a t t h e p a i n s t a r t e d i n t h e neck and t r a v e l e d down). 
O t h e r i n c o n s i s t e n c i e s i n t h e r e c o r d a r e n o t w o r t h y o f m e n t i o n and a r e v e r y r e 
moved f r o m t h e i s s u e s a t hand. 

As t o t h e two f e l o n y c o n v i c t i o n s , we do n o t b e l i e v e t h a t t h e s e a r e s u f f i 
c i e n t e i t h e r by themselves o r i n tandem w i t h t h e o t h e r m i n or i n c o n s i s t e n c i e s i n 
t h i s r e c o r d , t o overcome t h e c o r r o b o r a t i n g t e s t i m o n y by C o l l i n g t h a t an i n j u r y 
o c c u r r e d . 

ORDER 

The Referee's o r d e r d a t e d March 14, 1988 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e o f $2,500 t o be p a i d by t h e i n s u r e r . The Board approves 
a c l i e n t - p a i d f e e , n o t t o exceed $887.50, p a y a b l e by t h e i n s u r e r t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
TERRANCE A. BENBOE, Claimant 

WCB Case Nos. 87-07616 & 87-10233 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee H e t t l e ' s o r d e r t h a t : 
(1) d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s 
"de f a c t o " d e n i a l o f a n u t r i t i o n a l program; (2) a f f i r m e d a D e t e r m i n a t i o n Order 
t h a t awarded 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y ; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an 
a l l e g e d u n r e a s o n a b l e f a i l u r e t o process c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
e y e g l a s s e s . SAIF c r o s s - r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f t h e o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r massage < 
t h e r a p y ; and (2) awarded $50 as a rea s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s coun
s e l ' s e f f o r t s i n e v o k i n g t h e r e s c i s s i o n o f i t s d e n i a l o f t h e " e y e g l a s s e s " c l a i m . 

On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , m e d i c a l s e r v i c e s , e x t e n t o f perma
nent d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e w i t h r e s p e c t t o t h e 
c l a i m s p r o c e s s i n g and massage t h e r a p y i s s u e s . The remainder o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d as supplemented. 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s , w i t h t h e f o l l o w i n g a d d i t i o n s . 

On March 5, 1987, Dr. Palmer, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t 
c l a i m a n t ' s t r e a t m e n t program c o n s i s t e d o f " s p i n a l m a n i p u l a t i o n , an e x t e n s i v e 
amount o f s o f t t i s s u e t h e r a p y and n u t r i t i o n a l t h e r a p y . " 

On March 9, 1987, an independent m e d i c a l e x a m i n a t i o n p e r f o r m e d by Western 
C o n s u l t a n t s i n d i c a t e d t h a t t h e n u t r i t i o n a l program c o n s i s t e d o f Dr. Palmer 
" s e l l i n g t h e p a t i e n t t h e f o l l o w i n g n u t r i t i o n a l supplements w h i c h he t a k e s 2-3 
t i m e s a day: Protezymase I I f o r t h e pancreas, i n f l a m z y n e f o r i n f l a m m a t i o n , 
Orodyn-M, a magnesium supplement f o r muscle cramps, and s t e r o t r o p h i c c o n c e n t r a t e 
w h i c h i s a raw a d r e n a l c o n c e n t r a t e . " The C o n s u l t a n t s c o n c l u d e d t h a t t h e s e 
supplements were n o t needed, and i n f a c t , c o u n t e r p r o d u c t i v e . 

S i n c e SAIF r e c e i v e d no b i l l i n g s f o r t h e n u t r i t i o n a l program, no l e t t e r o f 
acceptance o r d e n i a l was ever i s s u e d . 

On March 30, 1987, c l a i m a n t began massage t h e r a p y s e s s i o n s p r e s c r i b e d by 
Dr. Palmer. These s e s s i o n s c o n s i s t e d o f 21 v i s i t s o v e r a two month p e r i o d . 
M e d i c a l s e r v i c e s were accomplished by Mr. Quimby o f "Your F a m i l y Massage 
Ce n t e r " , an u n l i c e n s e d m e d i c a l p r o v i d e r . Dr. Palmer remained i n c o n t a c t w i t h 
both.Mr. Quimby and c l a i m a n t t h r o u g h o u t t h e t r e a t m e n t p e r i o d . However, t h i s 
c o n t a c t was composed o f w r i t t e n and t e l e p h o n e communication. Dr. Palmer d i d n o t 
p e r s o n a l l y s u p e r v i s e t h e t r e a t m e n t s e s s i o n s . 

The b i l l i n g f r o m V i s t a O p t i c a l f o r c l a i m a n t ' s e y e g l a s s e s was d a t e stamped 
r e c e i v e d by SAIF on June 8, 1987. On June 25, 1987, SAIF d e n i e d t h e b i l l i n g . 
C l a i m a n t r e q u e s t e d a h e a r i n g p a r t i a l l y based upon t h e e y e g l a s s e s b i l l i n g i s s u e . 
On J u l y 29, 1987, p r i o r t o h e a r i n g , t h i s b i l l was p a i d by SAIF. I s s u a n c e o f t h e 
o r i g i n a l d e n i a l was due t o a c l a i m s p r o c e s s i n g e r r o r by SAIF. 
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SAIF was a l s o b i l l e d f o r t h e massage t h e r a p y . On June 3, 1987, SAIF r e 
q u e s t e d t h e M e d i c a l D i r e c t o r t o i s s u e an o r d e r c o n c e r n i n g r e i m b u r s a b i l i t y o f t h e 
s e s s i o n s . Both t h e M e d i c a l D i r e c t o r and t h e D i r e c t o r o f I n s u r a n c e and Finance 
d e c l i n e d t o i s s u e an o r d e r , and suggested i t was a p p r o p r i a t e f o r c l a i m a n t t o 
c o n t e s t SAIF's r e f u s a l t o re i m b u r s e by r e q u e s t i n g a h e a r i n g . The massage 
t h e r a p y was d e n i e d on June 25, 1987 as w e l l . 

Dr. Palmer fo u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y on August 13, 1987, and r e 
l e a s e d c l a i m a n t t o l i g h t d u t y w i t h r e s t r i c t i o n s a g a i n s t use o f h i s l e g s and 
arms. A p h y s i c a l c a p a c i t i e s e x a m i n a t i o n conducted on September 17, 1987, i n d i 
c a t e d t h a t c l a i m a n t : (1) was capable o f o c c a s i o n a l l i f t i n g f r o m 36 t o 55 pounds; 
and (2) s h o u l d a v o i d c r a w l i n g , and c o u l d o c c a s i o n a l l y c l i m b and r e a c h overhead. 
On September 20, 1987, c l a i m a n t r e t u r n e d t o work w i t h a computer f i r m as an 
i n g o t e v a l u a t o r . S h o r t l y t h e r e a f t e r , c l a i m a n t was g i v e n a f u l l work r e l e a s e by 
Dr. Palmer. Since c l a i m a n t had r e t u r n e d t o work, Dr. Palmer c o n s i d e r e d 
c l a i m a n t ' s impairment t o be i n t h e minimum t o moderate range. 

A l t h o u g h b o t h Dr. Palmer and c l a i m a n t t e s t i f i e d as t o improvement i n 
c l a i m a n t ' s back c o n d i t i o n r e s u l t i n g from t h e massage t h e r a p y , permanent 
r e s i d u a l s o f c l a i m a n t ' s i n j u r y remain as r e f l e c t e d i n l o s s o f normal lumbar 
range o f m o t i o n , and l o s s o f l i f t i n g c a p a c i t y and s t r e n g t h . 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t has n o t s u b m i t t e d a m e d i c a l s e r v i c e s b i l l i n g , o r o t h e r w i s e r e 
q u e s t e d reimbursement f o r h i s n u t r i t i o n a l program. 

C l a i m a n t d i d submit b i l l i n g s f o r massage t h e r a p y f o r w h i c h SAIF i s s u e d a 
d e n i a l . 

The massage t h e r a p y s e s s i o n s were n o t conducted under t h e d i r e c t c o n t r o l 
and s u p e r v i s i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

C l a i m a n t ' s permanent impairment r e s u l t i n g from t h e compensable i n j u r y i s 
i n t h e m i l d range. 

SAIF i s s u e d i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r e y e g l a s s e s w i t h i n 60 days 
o f i t s r e c e i p t o f t h e c l a i m . I t s d e n i a l , based on a c l a i m s p r o c e s s i n g e r r o r , 
was u n r e a s o n a b l e . 

CONCLUSIONS OF LAW 

NUTRITIONAL PROGRAM 

The Referee concl u d e d t h a t he d i d n o t have j u r i s d i c t i o n t o c o n s i d e r 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e m a t t e r o f c o m p e n s a b i l i t y o f c l a i m a n t ' s 
m e d i c a l s e r v i c e s c l a i m f o r t h e n u t r i t i o n a l program. He n o t e d t h a t w i t h o u t sub
m i t t i n g a b i l l i n g f o r s e r v i c e s t o SAIF, and a l l o w i n g SAIF 60 days t o ac c e p t o r 
deny t h e c l a i m , t h e r e q u e s t f o r h e a r i n g was prem a t u r e . We agree. 

The s t a t u t o r y scheme does n o t p e r m i t a h e a r i n g on c o m p e n s a b i l i t y o f a 
c l a i m p r i o r t o a t i m e l y acceptance o r d e n i a l , o r p r i o r t o t h e e x p i r a t i o n o f t h e 
t i m e i n w h i c h t h e c a r r i e r may i n v e s t i g a t e and c o n s i d e r t h e c l a i m w i t h o u t r i s k i n g 
p e n a l t i e s . U n t i l one o f t h o s e event o c c u r s , i t i s n o t known w h e t h e r a h e a r i n g 
w i l l be ne c e s s a r y o r , i f so, what i s s u e o r i s s u e s w i l l be p r e s e n t e d a t t h e hear
i n g . Syphers v. K-W Loggi n g , I n c . , 51 Or App 769, r e v den 291 Or 151 (1 9 8 1 ) . 

The i s s u e here addresses ongoing m e d i c a l c a r e f o l l o w i n g i n i t i a l acceptance 
o f a c l a i m , s p e c i f i c a l l y , t h e n u t r i t i o n a l program p r e s c r i b e d by Dr. Palmer. 
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There have been no b i l l i n g s s u b m i t t e d , nor has a r e q u e s t f o r reimbursement f o r 
n u t r i t i o n a l t r e a t m e n t been made by e i t h e r c l a i m a n t o r Dr. Palmer. Hence, SAIF's 
d u t y t o pay o r i s s u e a p a r t i a l d e n i a l w i t h i n 60 days o f r e c e i p t o f b i l l i n g s 
never a r o s e . Inasmuch as t h e r e has been no d e n i a l , "de f a c t o " o r o t h e r w i s e , 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s not. r i p e f o r l i t i g a t i o n . 

C l a i m a n t s u ggests t h a t t h e m e d i c a l r e p o r t s i n t h e r e c o r d a r e adequate as a 
" c l a i m . " However, r e g a r d l e s s o f whether r e f e r e n c e s i n t h e s e r e p o r t s t o a n u t r i 
t i o n a l program can be c o n s t r u e d as e s t a b l i s h i n g n o t i c e o f t r e a t m e n t t o SAIF, i t s 
d u t y t o pay o r deny a r i s e s upon submission o f a d o c t o r ' s b i l l i n g o r r e q u e s t f o r 
reimbursement i n o r d e r t o c o n s t i t u t e a " s e p a r a t e and d i s t i n c t c l a i m . " B i l l y J. 
Eubanks, 35 Van N a t t a 131, 132, 135 ( 1 9 8 3 ) . 

A c c o r d i n g l y , we agree w i t h t h e Referee t h a t he l a c k e d j u r i s d i c t i o n t o 
address t h e n u t r i t i o n a l program i s s u e . 

MASSAGE THERAPY 

SAIF moved t o d i s m i s s f o r l a c k o f j u r i s d i c t i o n on t h e b a s i s t h a t a m e d i c a l 
s e r v i c e s c l a i m f o r massage t h e r a p y i s governed by OAR 436-10-050(2), and t h e r e 
f o r e , b e f o r e t h e i s s u e can be r a i s e d a t t h e h e a r i n g l e v e l , an o r d e r must be 
i s s u e d by t h e D i r e c t o r o f I n s u r a n c e and Finance p u r s u a n t t o OAR 436-10-110. The 
R e f e r e e d e n i e d t h e m o t i o n f i n d i n g t h a t c l a i m a n t was e n t i t l e d t o m e d i c a l t r e a t 
ment t h a t i s r e l a t e d t o h i s c l a i m , and i s r e a s o n a b l e and n e c e s s a r y under ORS 
656.245. The R eferee f u r t h e r h e l d t h a t t h e Hearings D i v i s i o n has a u t h o r i t y t o 
hear any i s s u e c o n c e r n i n g a c l a i m under ORS 656.283. 

P r o c e e d i n g t o t h e m e r i t s o f t h e c l a i m , t h e Referee fo u n d t h e c l a i m com
p e n s a b l e . He reasoned t h a t c l a i m a n t ' s massage t h e r a p y was r e a s o n a b l e and neces
s a r y , and t h a t Dr. Palmer a d e q u a t e l y e x e r c i s e d d i r e c t c o n t r o l and s u p e r v i s i o n o f 
c l a i m a n t ' s t r e a t m e n t . The Referee c i t e d OAR 436-10-050(2), and Verna B. Herb, 
37 Van N a t t a 1247 ( 1 9 8 5 ) . We agree w i t h t h e Referee on t h e j u r i s d i c t i o n a l 
i s s u e , b u t r e v e r s e on t h e m e r i t s . 

C l a i m a n t ' s s u b m i s s i o n o f b i l l i n g s f o r r e n d e r e d massage t h e r a p y i s a c l a i m 
f o r m e d i c a l s e r v i c e s as " o t h e r r e l a t e d s e r v i c e s " under OAR 4 36-10-005(17), and 
a l s o " p h y s i c a l r e s t o r a t i v e s e r v i c e s " under ORS 656.245. J e a n e t t e M. McMichael, 
40 Van N a t t a 1131, 1132 ( 1 9 8 8 ) ; Ronald A. Shamberqer, 40 Van N a t t a 993 ( 1 9 8 8 ) . 
T h e r e f o r e , SAIF's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s b i l l i n g f o r massage 
t h e r a p y i s a q u e s t i o n c o n c e r n i n g a c l a i m and, t h e r e b y , s u f f i c i e n t t o e n t i t l e 
c l a i m a n t t o a h e a r i n g on t h e m a t t e r . ORS 656.283. 

I t was SAIF's r e q u e s t t h a t t h e D i r e c t o r i s s u e an o r d e r d e n y i n g r e i m b u r s e 
ment p u r s u a n t t o f o r m e r OAR 4 3 6 - 1 0 - 1 1 0 ( 3 ) ( b ) , because t h e s e r v i c e s r e n d e r e d were 
n o t r e i m b u r s a b l e under OAR 436-10-050(2). OAR 436-10-110 d e s c r i b e s t h e p r o c e 
d ure f o r i m p l e m e n t a t i o n o f t h e D i r e c t o r ' s a u t h o r i t y t o l e v y c i v i l p e n a l t i e s t o 
e n f o r c e r e p o r t i n g r e q u i r e m e n t s a p p l i c a b l e t o p h y s i c i a n s . See ORS 656.252 and 
656.254. I t i s n o t c l e a r t h a t t h e r u l e was i n t e n d e d t o a u t h o r i z e s a n c t i o n s 
a g a i n s t a p r o v i d e r who b i l l s f o r s e r v i c e s n o t deemed r e i m b u r s a b l e by t h e r u l e s . 
I n any e v e n t , t h e r u l e i s p e r m i s s i v e . I t a u t h o r i z e s , r a t h e r t h a n d i r e c t s , t h e 
D i r e c t o r t o a c t . 

Here, t h e D i r e c t o r ' s i n a c t i o n does not p r e c l u d e c l a i m a n t , who has no r o l e 
w h a tsoever i n a p r o c e e d i n g under t h e a f o r e m e n t i o n e d r u l e , f r o m s e e k i n g a h e a r i n g 
t o c o n t e s t a d e n i a l o f s e r v i c e s . A c c o r d i n g l y , we c o n c l u d e t h a t SAIF's m o t i o n t o 
d i s m i s s was p r o p e r l y d e n i e d by t h e Referee. 

We t u r n t o t h e m e r i t s . C l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and neces
s a r y t r e a t m e n t r e q u i r e d f o r t h e r e c o v e r y from h i s compensable i n j u r y . ORS 
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6 5 6 . 2 4 5 ( 1 ) ; West v. SAIF, 74 Or App 317, 320 (1 9 8 5 ) ; McGarrv v. SAIF, 24 Or App 
883, 888 ( 1 9 7 6 ) . A t t h e t i m e he was r e c e i v i n g massage t h e r a p y , March 30, 1987 
t h r o u g h May 1987, OAR 436-10-050(2) p r o v i d e d t h a t : 

" A t t e n d i n g p h y s i c i a n s may p r e s c r i b e t r e a t m e n t t o be 
c a r r i e d o u t by persons l i c e n s e d t o p r o v i d e a m e d i c a l 
s e r v i c e o r by persons n o t l i c e n s e d t o p r o v i d e a med
i c a l s e r v i c e who work under t h e d i r e c t c o n t r o l and 
s u p e r v i s i o n o f t h e a t t e n d i n g p h y s i c i a n . " 

I n f i n d i n g t h e massage t h e r a p y s e s s i o n s compensable, t h e Re f e r e e concl u d e d 
t h a t Dr. Palmer a d e q u a t e l y e x e r c i s e d d i r e c t c o n t r o l and s u p e r v i s i o n o v e r t h e 
t r e a t m e n t s . We d i s a g r e e . 

A t t h e t i m e o f t h e t r e a t m e n t s , " d i r e c t c o n t r o l and s u p e r v i s i o n " meant t h a t 
t h e a t t e n d i n g p h y s i c i a n was r e q u i r e d t o be on t h e same p r e m i s e s , a t t h e same 
t i m e , as t h e person p r o v i d i n g t h e s e r v i c e s . OAR 436-10-005(9) ( E f f e c t i v e d a t e 
March 16, 1987). A l t h o u g h Dr. Palmer e s t a b l i s h e d a t r e a t m e n t p l a n and t e s t i f i e d 
t h a t he was i n c o n s t a n t c o n t a c t w i t h t h e p r o v i d e r by t e l e p h o n e and l e t t e r , he d i d 
n o t comply w i t h t h e o n - s i t e r e q u i r e m e n t o f t h e r u l e . A c c o r d i n g l y , we co n c l u d e 
t h a t t h e massage t h e r a p y c l a i m i s n o t compensable. 

The a p p l i c a t i o n o f an a d m i n i s t r a t i v e r u l e w h i c h l i m i t s t h e r i g h t s o f a 
c l a i m a n t t o o b t a i n r e a s o n a b l e and necessary m e d i c a l s e r v i c e s c a u s a l l y r e l a t e d t o 
a compensable c l a i m i s n o t e n f o r c e a b l e . Kemp v. Workers' Comp. Dept., 65 Or App 
659 ( 1 9 8 3 ) , on r e c o n , 67 Or App 270 (198 4 ) , r e v den, 297 Or 227 ( 1 9 8 4 ) . Claimant 
c o n t e n d s t h a t a p p l i c a t i o n o f OAR 436-10-050(2), as d e f i n e d by OAR 436-10-005(9), 
w o u l d l i m i t h i s r i g h t s t o be rei m b u r s e d f o r r e a s o n a b l e and nec e s s a r y m e d i c a l s e r 
v i c e s and, as such, i s i m p e r m i s s i b l e . We d i s a g r e e . 

The Board i s w i t h o u t a u t h o r i t y t o d e c l a r e a r u l e i n v a l i d . J u r i s d i c t i o n t o 
do so i s v e s t e d w i t h t h e Oregon Court o f Appeals. ORS 183.400. Consequently, we 
ar e bound by t h e r u l e s p r o m u l g a t e d by t h e D i r e c t o r i n s o f a r as t h e y a r e c o n s i s t e n t 
w i t h t h e w o r k e r s ' compensation a c t . See M i l l e r v. Employment D i v i s i o n , 290 Or 
285 ( 1 9 8 0 ) ; McPherson v. Employment D i v i s i o n . 285 Or 541, 551 n. 8 ( 1 9 7 9 ) ; J u d i t h 
A. Lanqe, 41 Van N a t t a 580 (19 8 9 ) . 

Here, we do n o t c o n s i d e r OAR 436-10-050(2), as f u r t h e r d e f i n e d by OAR 436-
1 0 - 0 0 5 ( 9 ) , t o be i n c o n f l i c t w i t h ORS 656.245(1). R a t h e r , we i n t e r p r e t t h e r u l e s 
i n a manner c o n s i s t e n t w i t h t h e s t a t u t o r y p r o v i s i o n s o f ORS 6 5 6 . 2 4 5 ( 1 ) . That i s , 
i n response t o t h e l i f e t i m e guarantee o f m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t 
i n g f r o m t h e compensable i n j u r y , as c o n t a i n e d i n t h e s t a t u t e , t h e a f o r e m e n t i o n e d 
r u l e s d e s i g n a t e who may p r o v i d e such m e d i c a l s e r v i c e s . S p e c i f i c a l l y , i n r e g a r d s 
t o t r e a t m e n t p r e s c r i b e d , b u t n o t performed, by t h e a t t e n d i n g p h y s i c i a n , t h e r u l e 
r e q u i r e s t h a t t h e t r e a t m e n t e i t h e r be c a r r i e d o u t by persons l i c e n s e d t o p r o v i d e 
a m e d i c a l s e r v i c e o r , where t h e p r o v i d e r i s n o t l i c e n s e d , t h e n under t h e d i r e c t 
c o n t r o l and s u p e r v i s i o n , ( i . e . , on t h e premises o f t h e p r o v i d e r ) o f t h e a t t e n d i n g 
p h y s i c i a n . The purpose o f t h e r u l e s would appear t o be t o s a n c t i o n m e d i c a l s e r 
v i c e s p e r f o r m e d by l i c e n s e d p r o v i d e r s o r , where t h e p r o v i d e r i s u n l i c e n s e d , t o 
s a n c t i o n s e r v i c e s p e r f o r m e d under t h e d i r e c t m o n i t o r s h i p o f an a t t e n d i n g p h y s i 
c i a n . We c o n s i d e r such a purpose t o be b o t h r e a s o n a b l e and i n k e e p i n g w i t h t h e 
s t a t u t o r y r e q u i r e m e n t s . 

EXTENT OF UNSCHEDULED PERMANENT DISABILITY 

The R eferee found t h a t 15 p e r c e n t (48 degrees) unscheduled permanent d i s 
a b i l i t y , as awarded by t h e D e t e r m i n a t i o n Order, a d e q u a t e l y compensated c l a i m a n t 
f o r h i s l o s s o f e a r n i n g c a p a c i t y f o r h i s low back c o n d i t i o n . We agree. 
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The c r i t e r i a f o r r a t i n g o f unscheduled d i s a b i l i t y i s t h e permanent l o s s o f 
e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g 
t h e l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f p h y s i c a l 
i m p a i r m e n t r e s u l t i n g f r o m t h e compensable i n j u r y and a l l o f t h e r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 438-30-380 e t seer. These r u l e s a r e 
a p p l i e d as g u i d e l i n e s , n o t as r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v 
A r g o n a u t , 296 Or 505 ( 1 9 8 4 ) , F r a i j o v. Fred N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 

The m e d i c a l and l a y e v i d e n c e s u p p o r t s a permanent p h y s i c a l d i s a b i l i t y r a t i n g 
i n t h e m i l d r ange. C l a i m a n t i s 30 y e a r s o l d and has a h i g h s c h o o l degree, p l u s 
one and a h a l f y e a r s o f c o l l e g e t r a i n i n g i n computer programming. H i s p a s t j o b s 
have i n c l u d e d seven y e a r s i n t h e navy as a computer programmer, and more r e c e n t l y 
as a " c r y s t a l grower" f o r a computer company. At t h e t i m e o f i n j u r y , he was em
p l o y e d as a p s y c h i a t r i c a i d e , which r e q u i r e d medium l i f t i n g . C u r r e n t l y , he i s em
p l o y e d w i t h a computer f i r m as an i n g o t e v a l u a t o r . 

A l t h o u g h c l a i m a n t has r e c o v e r e d s u f f i c i e n t l y t o e n a b l e him t o r e t u r n t o 
f u l l - t i m e work, he has permanent r e s i d u a l s o f i m p a i r m e n t . S p e c i f i c a l l y , he 
e x p e r i e n c e s some reduced range o f m o t i o n , and d i m i n i s h e d l i f t i n g c a p a c i t y . A f t e r 
c o n s i d e r i n g t h i s i m p a i r m e n t , i n c o n j u n c t i o n w i t h c l a i m a n t ' s s o c i a l and v o c a t i o n a l 
f a c t o r s , we agree w i t h t h e Referee t h a t c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y i s 
e q u a l t o 15 p e r c e n t . 

IMPROPER CLAIMS. PROCESSING 

On June 25, 1987, SAIF i s s u e d a d e n i a l which acknowledged a c c e p t a n c e o f t h e 
p r i o r J u l y 1, 1986 back c l a i m , d e n i e d c l a i m a n t ' s e n t i t l e m e n t t o massage t h e r a p y , 
and a l s o r e f u s e d t o pay f o r an eyeglasses b i l l i n g . The e y e g l a s s e s b i l l i n g s h o u l d 
have been p a i d under c l a i m a n t ' s s e p a r a t e n o n d i s a b l i n g c l a i m f o r b r o k e n g l a s s e s and 
nose i n j u r y , w h i c h SAIF had accepted on May 23, 1986. 

C o n s e q u e n t l y , c l a i m a n t ' s c o u n s e l r e q u e s t e d a h e a r i n g based p a r t i a l l y on com
p e n s a b i l i t y o f t h e e y e g l a s s e s . S h o r t l y b e f o r e h e a r i n g , SAIF r e a l i z e d t h e eye
g l a s s e s b i l l i n g had m i s t a k e n l y been r e f e r r e d t o t h e J u l y 1, 1986 back c l a i m and 
p a i d t h e b i l l i n g . The Referee d e c l i n e d t o f i n d t h a t t h e i s s u a n c e o f t h e d e n i a l 
was e i t h e r u n t i m e l y o r u n r e a s o n a b l e . We r e v e r s e . 

A c a r r i e r i s r e q u i r e d t o e i t h e r pay o r deny a c l a i m w i t h i n 60 days o f r e 
c e i p t . B i l l y Eubanks, 35 Van N a t t a 131, 135 ( 1 9 8 3 ) . Here, t h e r e i s e v i d e n c e t h a t 
t h e b i l l i n g f r o m V i s t a O p t i c a l was s e n t t o SAIF i n March o f 1987. However, t h e r e 
i s a l s o t e s t i m o n y t o t h e e f f e c t t h a t t h e b i l l i n g r e c e i v e d by SAIF f r o m V i s t a 
O p t i c a l was d a t e stamped on June 8, 1987. There i s no way t o r e s o l v e t h e i s s u e 
c o n c l u s i v e l y . The l e g a l t e s t i s d a t e o f r e c e i p t , and i t was c l a i m a n t ' s b u rden t o 
p r o v e t h e d a t e f a v o r a b l e t o h i s p o s i t i o n . T h i s c l a i m a n t f a i l e d t o do. Thus, we 
cannot c o n c l u d e t h a t SAIF u n r e a s o n a b l y d e l a y e d payment o r was u n t i m e l y i n i t s 
d e n i a l o f c l a i m a n t ' s c l a i m . Sandra Branham, 40 Van N a t t a 1267 ( 1 9 8 8 ) . A c c o r d 
i n g l y , t h e r e i s no b a s i s f o r a s s e s s i n g p e n a l t i e s o r a t t o r n e y f e e s f o r an u n t i m e l y 
d e n i a l . 

However, a d e n i a l i s s u e d w i t h o u t f o u n d a t i o n i s u n r e a s o n a b l e and w i l l s u p p o r t 
p e n a l t i e s and a t t o r n e y f e e s . The c l a i m s examiner t e s t i f i e d t h a t when she r e 
c e i v e d t h e e y e g l a s s e s b i l l i n g she d i r e c t e d i t t o t h e J u l y 1, 1986 back c l a i m w i t h 
o u t b o t h e r i n g t o check f o r a s e p a r a t e e y e g l a s s c l a i m , d e s p i t e t h e f a c t a p r o c e d u r e 
e x i s t e d f o r so c h e c k i n g . The c l a i m s examiner p r o f e r r e d no e x p l a n a t i o n o f why she 
f a i l e d t o do so. Inasmuch as an a c t u a l eyeglasses c l a i m d i d i n f a c t e x i s t , SAIF's 
r a t i o n a l e can n o t be c o n s i d e r e d a r e a s o n a b l e one. C l a i m a n t s h o u l d n o t have t o 
bear t h e b r u n t o f p r o c e s s i n g m i s t a k e s made by a c a r r i e r ' s employees, i n n o c e n t 
t h o u g h t h e y may be. The r e s p o n s i b i l i t y was on SAIF t o conduct a r e a s o n a b l e i n v e s 
t i g a t i o n i n t o c l a i m a n t ' s e y e g l a s s e s c l a i m and r e n d e r a d e c i s i o n based upon t h e 
m e r i t s o f t h a t c l a i m . 
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Con s e q u e n t l y , we f i n d SAIF's conduct was un r e a s o n a b l e , and co n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o a p e n a l t y e q u a l t o 25 p e r c e n t o f V i s t a ' s b i l l i n g o f 
$133.95. ORS 656.262(10). The o r d e r o f t h e Referee i s r e v e r s e d on t h i s i s s u e . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e c a r r i e r - p a i d f e e 
c o n c e r n i n g t h i s u n r e asonable d e n i a l i s s u e . ORS 656 . 3 8 2 ( 1 ) ; 6 5 6 . 2 6 2 ( 1 0 ) . OAR 438-
15-030. However, we cannot award an "assessed" f e e u n l e s s c l a i m a n t ' s c o u n s e l 
f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 438-15-005(2); 438-15-010(5). Because no 
s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f e e s h a l l n o t be 
awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 25, 1987 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r massage t h e r a p y i s r e v e r s e d . The d e n i a l 
i s r e i n s t a t e d and u p h e l d . The Referee's $750 a t t o r n e y f e e award f o r p r e v a i l i n g on 
t h i s i s s u e i s r e v e r s e d . That p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o 
assess a p e n a l t y f o r SAIF's unreasonable d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r e y e g l a s s e s i s r e v e r s e d . SAIF i s assessed a 25 p e r c e n t p e n a l t y based on 
c l a i m a n t ' s e y e g l a s s e s b i l l i n g o f $133.95. The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g i n p a r t . 

The Board h e r e i n upholds d e n i a l o f massage t h e r a p y s e r v i c e s p e r f o r m e d 
p u r s u a n t t o a t r e a t m e n t p l a n p r e p a r e d by t h e a t t e n d i n g p h y s i c i a n and under h i s 
c o n t i n u e d d i r e c t i o n . SAIF has never contended t h a t massage t h e r a p y i s n o t 
r e a s o n a b l e and necessary and, indeed, has conceded t h a t , t h e r a p y s h o u l d be p r o v i d e d 
t o c l a i m a n t . TR. 11. Respondent's and C r o s s - A p p e l l a n t ' s B r i e f a t 11 . The s o l e 
g round o f i t s d e n i a l i s t h a t t h e t h e r a p i s t was n o t l i c e n s e d . The d e n i a l r e l i e s on 
t h a t p o r t i o n o f t h e D i r e c t o r ' s r u l e s which d e c l a r e s t h a t f o r purposes o f t h e 
Workers' Compensation Law m e d i c a l s e r v i c e s may n o t be p e r f o r m e d by u n l i c e n s e d 
p r o v i d e r s u n l e s s t h e s e r v i c e s a r e performed under t h e on s i t e d i r e c t i o n and 
c o n t r o l o f t h e a t t e n d i n g p h y s i c i a n . OAR 436-10-050(2) and OAR 436-10-005(9). 
T h i s r u l e i n e f f e c t d e f i n e s a s e r v i c e , which may be d e l i v e r e d under t h e s t a t u t e s 
and r u l e s g o v e r n i n g t h e p r a c t i c e o f massage t h e r a p y , as noncompensable under t h e 
w o r k e r s ' compensation law. Because t h e r u l e d e n i e s c e r t a i n r e a s o n a b l e and neces
s a r y m e d i c a l s e r v i c e s t o w o r k e r s , i t i s i n c o n s i s t e n t w i t h t h e s t a t u t e ; t h e r e f o r e , 
c l a i m a n t i s e n t i t l e d t o t h e s e r v i c e , t h e r u l e s n o t w i t h s t a n d i n g . 

ORS 656.245(1) e n t i t l e s an i n j u r e d worker t o a l l m e d i c a l s e r v i c e s t h a t " t h e 
n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s . . . . " The s t a t u t e a u t h o 
r i z e s t h e D i r e c t o r t o make r u l e s f o r t h e a d m i n i s t r a t i o n o f t h e program b u t n o t t o 
l i m i t access t o t r e a t m e n t t h a t i s rea s o n a b l e and necessary. Kemp v. Workers' 
Compensation Department, 65 Or App 659 (1 9 8 3 ) , on r e c o n . 67 Or App 270, ( 1 9 7 0 ) , 
r e v den 297 OR 227 (1 9 8 4 ) . The r u l e l i m i t s such access. 

The r u l e s i n q u e s t i o n do n o t s i m p l y d e f i n e t h e t e r m " m e d i c a l s e r v i c e s " as i t 
appears i n t h e s t a t u t e . I n s t e a d , t h e y narrow i t . Massage t h e r a p y i s an a r t p r a c 
t i c e d " f o r t h e purpose o f , b u t n o t l i m i t e d t o , m a i n t a i n i n g good h e a l t h and e s t a b 
l i s h i n g and m a i n t a i n i n g good p h y s i c a l c o n d i t i o n . " ORS 6 8 7 . 0 1 1 ( 4 ) . The D i r e c t o r ' s 
r u l e s r e c o g n i z e t h a t i t i s a m e d i c a l s e r v i c e . Therapy may be p r a c t i c e d e i t h e r by 
a l i c e n s e d massage t e c h n i c i a n o r by any i n d i v i d u a l l i c e n s e d under a n o t h e r s t a t u t e 
t o "do any a c t s i n c l u d e d i n t h e d e f i n i t i o n o f massage i n ORS 687.011 o r persons 
w o r k i n g under t h e d i r e c t i o n o f any such person." ORS 6 8 7 . 0 2 1 ( 2 ) ; ORS 687.031(1). 

N o t h i n g i n t h e s t a t u t e , t h e r u l e s o f t h e Board o f Massage T e c h n i c i a n s o r t h e 
r u l e s o f t h e Board o f M e d i c a l Examiners, d e f i n e s t h e t e r m "under t h e d i r e c t i o n o f " 
t o r e q u i r e on s i t e s u p e r v i s i o n d u r i n g a t r e a t m e n t s e s s i o n . I n a n o t h e r c o n t e x t i n 
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w h i c h t h e s t a t u t e s r e q u i r e " s u p e r v i s i o n and c o n t r o l " by a p h y s i c i a n , however, t h e 
t e r m i s d e f i n e d s p e c i f i c a l l y t o r e q u i r e " r o u t i n e d i r e c t i o n and r e g u l a r r e v i e w by 
t h e s u p e r v i s i n g p h y s i c i a n , " "maintenance o f d i r e c t , v e r b a l c o m munication," b u t n o t 
" t h e p h y s i c a l presence a t a l l t i m e s o f t h e s u p e r v i s i n g p h y s i c i a n . " ORS 677.495. 
The r u l e s o f t h e Board o f M e d i c a l Examiners, i m p l e m e n t i n g t h i s s t a t u t e d e a l i n g 
w i t h s u p e r v i s i o n o f p h y s i c i a n ' s a s s i s t a n t s , have r e c o g n i z e d t h a t a d i f f e r i n g l e v e l 
o f s u p e r v i s i o n i s a p p r o p r i a t e i n r u r a l t h a n i n m e t r o p o l i t a n a r e a s . OAR 847-50-010 
and -037. 

The s t a t u t o r y scheme d e l e g a t e s t o t h e l i c e n s i n g board by w h i c h t h e a t t e n d i n g 
p h y s i c i a n i s l i c e n s e d t h e a u t h o r i t y t o de t e r m i n e t h e n a t u r e o f t h e s u p e r v i s i o n 
t h a t must be e x e r c i s e d by a p h y s i c i a n over u n l i c e n s e d p e r s o n n e l . So l o n g as 
t h e r a p y i s r e n d e r e d under s u p e r v i s i o n t h a t i s c o n s i s t e n t w i t h t h e r u l e s o f t h e 
l i c e n s i n g b o a r d , I am n o t persuaded t h a t t h e D i r e c t o r may d e c l a r e i t noncompens-
a b l e f o r l a c k o f more s t r i n g e n t s u p e r v i s i o n . 

T am concerned about t h e r i g i d r e q u i r e m e n t s o f t h e D i r e c t o r ' s r u l e n o t o n l y 
because I b e l i e v e them t o be beyond h i s a u t h o r i t y b u t a l s o because, i n p a r t i c u l a r 
cases, perhaps i n v o l v i n g t h e r a p y needed more u r g e n t l y t h a n massage t h e r a p y , t h e 
"on s i t e s u p e r v i s i o n " r e q u i r e m e n t w i l l deny i n j u r e d w o r k e r s needed m e d i c a l s e r 
v i c e s . I n some, i f n o t many, areas o f t h i s s t a t e , s e r v i c e s may n o t be a v a i l a b l e 
w i t h i n a r e a s o n a b l e d i s t a n c e from a worker's home u n l e s s t h e y a r e p r o v i d e d by an 
u n l i c e n s e d p r o v i d e r w o r k i n g p u r s u a n t t o a t r e a t m e n t p l a n e s t a b l i s h e d by an o f f 
s i t e a t t e n d i n g p h y s i c i a n under t h e d i r e c t i o n o f an i n d i v i d u a l q u a l i f i e d t o super
v i s e t h e s e r v i c e under t h e terms o f her o r h i s l i c e n s e . I n such cases, t h e r u l e 
w i l l deny t o t h e w o r k e r r e a s o n a b l e and necessary s e r v i c e s . Where t h e s t a t u t e s 
g o v e r n i n g d e l i v e r y o f m e d i c a l s e r v i c e s g e n e r a l l y do n o t deny t h e s e r v i c e s t o t h e 
p u b l i c a t l a r g e , I do n o t b e l i e v e t h e D i r e c t o r i s empowered t o deny them t o 
i n j u r e d w o r k e r s . T h e r e f o r e , I d i s s e n t . 

F e b r u a r y 8, 1990 C i t e as 42 Van N a t t a 304 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS W. WILLMAN, Claimant 

WCB Case Nos. 87-14321, 87-14320 & 87-19133 
ORDER ON REVIEW 

P o z z i , e t a l , C l aimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Galloway's o r d e r 
w h i c h : (1) f a i l e d t o address c l a i m a n t ' s c o n t e n t i o n s c o n c e r n i n g t h e i n s u r e r ' s 
a l l e g e d f a i l u r e t o p r o p e r l y c l o s e h i s c l a i m p u r s u a n t t o a p r i o r s t i p u l a t i o n ; (2) 
u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s upper s i d e 
and l o w e r back c o n d i t i o n ; and (3) f a i l e d t o address c l a i m a n t ' s c o n t e n t i o n t h a t 
he was e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d u n r e a 
s o n a b l e c l a i m s p r o c e s s i n g . Claimant has a l s o moved t h e Board f o r an o r d e r r e 
manding t h e case t o t h e H e a r i n g s D i v i s i o n f o r a " f a i r and p r o p e r h e a r i n g " and 
f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand, im
p r o p e r c l o s u r e , a g g r a v a t i o n , p e n a l t i e s and a t t o r n e y f e e s . We deny t h e m o t i o n , 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

On F e b r u a r y 12, 1979, c l a i m a n t s u f f e r e d a compensable neck and r i g h t 
s h o u l d e r i n j u r y . The c l a i m was c l o s e d by a D e t e r m i n a t i o n Order d a t e d J u l y 29, 
1981, w h i c h awarded 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 
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On F e b r u a r y 9, 1987, over f i v e y e a r s a f t e r t h e c l a i m was i n i t i a l l y c l o s e d , 
c l a i m a n t v i s i t e d Dr. Gripekoven, h i s t r e a t i n g p h y s i c i a n . The d i a g n o s i s was 
s t i f f n e s s and t i g h t n e s s i n c l a i m a n t ' s neck and p a i n down t h e r i g h t s h o u l d e r and 
around t h e r i g h t s c a p u l a , w i t h d i s c o m f o r t i n t h e d o r s a l s p i n e . G r i p e k o v e n no t e d 
t h a t c l a i m a n t ' s c o n d i t i o n was work r e l a t e d . 

C l a i m a n t f i l e d a new upper s i d e , lower back i n j u r y c l a i m on F e b r u a r y 16, 
1987. On March 26, 1987, by s t i p u l a t i o n , c l a i m a n t w i t h d r e w t h i s "new i n j u r y " 
c l a i m and h i s 1979 i n j u r y c l a i m was reopened. The i n s u r e r began making tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t payments e f f e c t i v e F e b r u a r y 17, 1987', and such 
payments were t o be ong o i n g u n t i l c l a i m a n t became m e d i c a l l y s t a t i o n a r y , a t which 
t i m e t h e c l a i m was t o be c l o s e d , p u r s u a n t t o t h e s t i p u l a t i o n , "under ORS 
656.268." 

Between March 3 1 , 1987 and A p r i l 30, 1987, c l a i m a n t saw G r i p e k o v e n on f o u r 
s e p a r a t e o c c a s i o n s . On A p r i l 2 1 , 1987, Gripekoven d e t e r m i n e d c l a i m a n t t o be 
m e d i c a l l y s t a t i o n a r y and w i t h o u t permanent impa i r m e n t . C l a i m a n t was r e l e a s e d t o 
r e g u l a r work on May 1, 1987. On May 5, 1987, c l a i m a n t a l l e g e d he s u f f e r e d from 
a "new i n j u r y " c l a i m , y e t no c l a i m was f i l e d . He a g a i n v i s i t e d G r i p e k o v e n on 
May 12, 1987, who a g a i n r e p o r t e d t h a t c l a i m a n t s u f f e r e d f r o m no permanent 
i m p a i r m e n t . 

On May 13, 1987, t h e i n s u r e r i s s u e d a n o t i c e o f c l o s u r e o f t h e r e o p e n i n g 
o f t h e c l a i m a n t ' s F e b r u a r y 12, 1979 c l a i m . The n o t i c e o f c l o s u r e i m p r o p e r l y 
s t a t e d t h e a g g r a v a t i o n d a t e as May 13, 1987. On June 1 1 , 1987, t h e i n s u r e r 
i s s u e d a c o r r e c t e d n o t i c e o f c l o s u r e changing t h e a g g r a v a t i o n d a t e t o J u l y 29, 
1981. 

On J u l y 2, 1987, Gripekoven sent t h e i n s u r e r a r e p o r t w h i c h l i s t e d 
c l a i m a n t ' s d a t e o f i n j u r y as May 5, 1987. The r e p o r t s t a t e d t h a t t h e i n j u r y 
" r e p r e s e n t e d a t e m p o r a r y symptomatic f l a r e - u p o f h i s u n d e r l y i n g c o n d i t i o n . 
There has n o t been any m a t e r i a l w orsening o f h i s c o n d i t i o n , and t h e r e has n o t 
been any new i n j u r y " . C laimant was r e l e a s e d t o r e g u l a r work on J u l y 20, 1987. 

On August 12, 1987, t h e i n s u r e r d e n i e d t h e r e o p e n i n g o f c l a i m a n t ' s c l a i m 
f o r a g g r a v a t i o n , n o t i n g t h a t c l a i m a n t ' s p h y s i c i a n i n d i c a t e d t h a t t h e r e was no 
m a t e r i a l w o r s e n i n g o f t h e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n as a r e s u l t o f t h e 
" i n c i d e n t t h a t o c c u r r e d on May 5, 1987." 

On September 15, 1987, c l a i m a n t r e q u e s t e d a h e a r i n g a l l e g i n g t h a t t h e 
d e n i a l o f August 12, 1987 was improper because t h e c l a i m d e n i e d was a "new 
c l a i m " f o r an a l l e g e d i n j u r y on May 5, 1987, r a t h e r t h a n an a g g r a v a t i o n o f h i s 
compensable F e b r u a r y 12, 1979 i n j u r y c l a i m . C l a i m a n t a l s o a l l e g e d t h a t t h e 
c l o s u r e s o f May 13, 1987 and June 11, 1987 were improper because t h e c a r r i e r 
i s s u e d a n o t i c e o f c l o s u r e , r a t h e r t h a n p r o c e s s i n g t h e c l a i m t h r o u g h t h e E v a l u a 
t i o n D i v i s i o n , i n v i o l a t i o n o f t h e March 26, 1987 s t i p u l a t i o n . C l a i m a n t r e 
q u e s t e d t h a t t h e d e n i a l l e t t e r o f August 12, 1987 be s e t a s i d e and t h a t he be 
awarded p e n a l t i e s and a t t o r n e y fees based on t h e i n s u r e r ' s u n r e a s o n a b l e r e s i s 
t a n c e t o payment o f compensation. 

On September 22, 1987, c l a i m a n t r e q u e s t e d r e v i e w o f t h e n o t i c e s o f c l o s u r e 
by t h e E v a l u a t i o n D i v i s i o n . On December 2, 1987, c l a i m a n t a g a i n r e q u e s t e d r e 
v i e w by t h e E v a l u a t i o n D i v i s i o n . 

On F e b r u a r y 17, 1988, a D e t e r m i n a t i o n Order i s s u e d , s e t t i n g a s i d e t h e i n 
s u r e r ' s n o t i c e s o f c l o s u r e d a t e d May 13, 1987 and June 1 1 , 1987. The Determina
t i o n O rder was n o t s u b m i t t e d as evidence a t t h e h e a r i n g . 

The Referee's o r d e r , d a t e d May 3 1 , 1988, u p h e l d t h e i n s u r e r ' s d e n i a l s o f 
August 12, 1987 and November 20, 1987. The Referee d i d n o t d i s c u s s t h e i s s u e o f 
whe t h e r o r n o t t h e i n s u r e r ' s May 13, 1987 and June 1 1 , 1987 n o t i c e s o f c l o s u r e 
were i m p r o p e r . 
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F o l l o w i n g t h e r e q u e s t f o r r e v i e w , c l a i m a n t moved f o r remand t o t h e R e f e r e e 
f o r t h e a d m i s s i o n o f two D e t e r m i n a t i o n Orders, d a t e d F e b r u a r y 17, 1988 and June 
3, 1988. The June 3, 1988 D e t e r m i n a t i o n Order was i s s u e d a f t e r t h e R e f e r e e ' s 
May 3 1 , 1988 o r d e r . 

CONCLUSIONS OF LAW 

Remand 

On August 2, 1988, c l a i m a n t made a m o t i o n t o remand f o r t h e t a k i n g o f 
a d d i t i o n a l e v i d e n c e , a l l e g i n g t h a t newly d i s c o v e r e d e v i d e n c e was n o t a v a i l a b l e 
t o be p r e s e n t e d t o t h e He a r i n g s D i v i s i o n . The s u b m i t t e d e v i d e n c e i s c o m p r i s e d 
o f two D e t e r m i n a t i o n O r d e r s , one da t e d p r i o r t o t h e h e a r i n g and one i s s u e d p o s t -
h e a r i n g . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
be c l e a r l y shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Kiendw's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; 
B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 (1 9 8 5 ) , a f f ' d mem, 80 Or App 152 
(1 9 8 6 ) . 

However, under t h e c i r c u m s t a n c e s o f t h i s case, we f i n d t h a t remand i s n o t 
nec e s s a r y . The Board may t a k e a d m i n i s t r a t i v e n o t i c e o f f a c t s " c a pable o f accu
r a t e and read y d e t e r m i n a t i o n by r e s o r t t o sources whose ac c u r a c y c a n n o t r e a s o n 
a b l y be q u e s t i o n e d . " ORS 40 . 0 6 5 ( 2 ) ; Groshonq v. Montgomery Ward, 73 Or App 403 
(1 9 8 5 ) . T h i s a u t h o r i t y i n c l u d e s D e t e r m i n a t i o n Orders. See L e s l i e G. M u l l e n i x , 
41 Van N a t t a 2068 ( 1 9 8 9 ) . 

A c c o r d i n g l y , we t a k e a d m i n i s t r a t i v e n o t i c e o f t h e D e t e r m i n a t i o n O r d ers 
d a t e d F e b r u a r y 17, 1988 and June'3, 1988, and deny c l a i m a n t ' s m o t i o n t o remand. 

P r o p r i e t y o f t h e I n s u r e r ' s May 13, 1987 and June 1 1 , 1987 N o t i c e s o f C l o s u r e 

The R e f e r e e f a i l e d t o address c l a i m a n t ' s c o n t e n t i o n t h a t t h e i n s u r e r ' s 
c l o s u r e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m by t h e is s u a n c e o f n o t i c e s o f c l o s u r e 
was i m p r o p e r . C l a i m a n t argues t h a t t h e c l a i m s h o u l d have been c l o s e d by t h e 
is s u a n c e o f a D e t e r m i n a t i o n Order. Inasmuch as t h e n o t i c e s o f c l o s u r e have been 
s e t a s i d e by t h e D e t e r m i n a t i o n Orders, we do n o t re a c h t h e m e r i t s o f c l a i m a n t ' s 
c o n t e n t i o n . 

P e n a l t i e s and A t t o r n e y F e e s / A l l e g e d Unreasonable Claims P r o c e s s i n g 

The R e f e r e e a l s o f a i l e d t o address c l a i m a n t ' s c o n t e n t i o n t h a t t h e i n 
s u r e r ' s c l a i m s p r o c e s s i n g , by c l o s i n g c l a i m a n t ' s c l a i m t h r o u g h t h e i s s u a n c e o f 
n o t i c e s o f c l o s u r e , was c o n t r a r y t o t h e p a r t i e s ' s t i p u l a t i o n and, t h e r e b y , un
r e a s o n a b l e . C l a i m a n t a s s e r t s t h a t t h e s t i p u l a t i o n r e q u i r e d c l o s u r e by t h e 
is s u a n c e o f a D e t e r m i n a t i o n Order. Conver s e l y , t h e i n s u r e r a s s e r t s t h a t i t 
p r o p e r l y c l o s e d c l a i m a n t ' s c l a i m by i s s u i n g n o t i c e s o f c l o s u r e , a r g u i n g t h a t ORS 
656.268(3) p e r m i t s such c l o s u r e s . 

To d e t e r m i n e t h e reasonableness o f t h e i n s u r e r ' s i n t e r p r e t a t i o n o f ORS 
65 6 . 2 6 8 ( 3 ) , t h e Board must e v a l u a t e t h e i n s u r e r ' s a c t i o n s based on a r e v i e w o f 
b o t h t h e March 26, 1987 s t i p u l a t i o n and t h e c o n t r o l l i n g law a t t h e t i m e o f t h e 
s t i p u l a t i o n . 

The S t i p u l a t e d Order i n d i c a t e d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m w o uld be 
reopened w i t h t e m p o r a r y d i s a b i l i t y o ngoing u n t i l c l a i m a n t became m e d i c a l l y 
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s t a t i o n a r y , a t w h i c h t i m e r e p r o c e s s i n g would occur " p u r s u a n t t o ORS 656.268." 
T h e r e f o r e , t h e i n s u r e r was o b l i g a t e d t o c l o s e , a t t h e a p p r o p r i a t e t i m e , 
c l a i m a n t ' s a g g r a v a t i o n c l a i m p u r s u a n t t o ORS 656.268. 

A t t h e t i m e o f t h e 1987 s t i p u l a t i o n , ORS 656.268(3) p r o v i d e d t h a t : 

"When t h e m e d i c a l r e p o r t s i n d i c a t e t o t h e i n s u r e r o r 
s e l f - i n s u r e d employer t h a t t h e worker's c o n d i t i o n 
has become m e d i c a l l y s t a t i o n a r y and t h e i n s u r e r o r 
s e l f - i n s u r e d employer decides t h a t t h e c l a i m i s d i s 
a b l i n g b u t w i t h o u t permanent d i s a b i l i t y t h e c l a i m 
may be c l o s e d , w i t h o u t t h e issuance o f a d e t e r m i n a 
t i o n o r d e r by t h e E v a l u a t i o n D i v i s i o n . The i n s u r e r 
o r s e l f - i n s u r e d employer s h a l l i s s u e a n o t i c e o f 
c l o s u r e o f such c l a i m t o t h e worker and t o t h e 
Workers' Compensation Department." (Emphasis 
s u p p l i e d . ) 

The s t a t u t e goes on t o say, 

" W i t h i n one year o f t h e da t e o f t h e n o t i c e o f such a c l a i m c l o s u r e , 
a d e t e r m i n a t i o n o r d e r s u b s e q u e n t l y s h a l l be i s s u e d on t h e c l a i m a t 
t h e r e q u e s t o f t h e c l a i m a n t o r may be i s s u e d by t h e E v a l u a t i o n 
D i v i s i o n upon r e v i e w o f t h e c l a i m i f t h e d i v i s i o n f i n d s t h a t t h e 
c l a i m was c l o s e d i m p r o p e r l y . . . . I f . an i n s u r e r o r s e l f - i n s u r e d em
p l o y e r has c l o s e d a c l a i m p u r s u a n t t o t h i s s u b s e c t i o n , i f t h e 
reasonableness o f t h a t c l o s u r e d e c i s i o n i s a t i s s u e i n a h e a r i n g on 
t h e c l a i m and i f a f i n d i n g i s made a t t h e h e a r i n g t h a t t h e c l o s u r e 
d e c i s i o n was n o t s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , a p e n a l t y s h a l l 
be assessed a g a i n s t t h e i n s u r e r o r s e l f - i n s u r e d employer and p a i d t o 
t h e worker i n an amount equ a l t o 25 p e r c e n t o f a l l compensation 
d e t e r m i n e d t o be owing between t h e d a t e o f o r i g i n a l c l o s u r e and t h e 
d a t e upon whi c h t h e c l a i m i s c l o s e d by d e t e r m i n a t i o n o r d e r . The 
p e n a l t y s h a l l n o t be l e s s t h a n $500." (Emphasis s u p p l i e d ) 

C l a i m a n t argues t h a t t h e i n s u r e r ' s n o t i c e s o f c l o s u r e were i m p r o p e r l y 
i s s u e d . F i r s t , he a s s e r t s t h a t he had p r e v i o u s l y been awarded 10 p e r c e n t perma
n e n t d i s a b i l i t y . Because, a t t h e t i m e o f t h e c l o s u r e o f t h e a g g r a v a t i o n c l a i m , 
he was d i s a b l e d , b u t w i t h permanent d i s a b i l i t y , c l a i m a n t c o n t e n d s t h a t t h e c l a i m 
s h o u l d n o t have been c l o s e d w i t h o u t t h e issuance o f a D e t e r m i n a t i o n Order. As a 
r e s u l t , c l a i m a n t argues t h a t t h e i n s u r e r f a i l e d t o c l o s e t h e c l a i m p u r s u a n t t o 
ORS 656.268, as r e q u i r e d by t h e s t i p u l a t i o n . 

C o n v e r s e l y , t h e i n s u r e r argues t h a t c l a i m a n t s u f f e r e d no permanent d i s 
a b i l i t y a t t r i b u t a b l e t o t h e a g g r a v a t i o n c l a i m . Since c l a i m a n t d i d n o t s u f f e r 
permanent d i s a b i l i t y as a r e s u l t o f t h e a g g r a v a t i o n c l a i m , t h e i n s u r e r contends 
t h a t i t s a c t i o n i n c l o s i n g t h e c l a i m by means o f a n o t i c e o f c l o s u r e was re a s o n 
a b l e under ORS 656.268 and t h e s t i p u l a t i o n . 

The i s s u e i s whether t h e i n s u r e r was r e a s o n a b l e i n i t s i n t e r p r e t a t i o n o f 
ORS 6 5 6 . 2 6 8 ( 3 ) . I n r e s o l v i n g t h i s i s s u e , we foc u s on whether t h e t e r m 
"permanent d i s a b i l i t y " , as r e f e r r e d t o i n ORS 656.2 6 8 ( 3 ) , c o u l d r e a s o n a b l y be 
i n t e r p r e t e d t o mean "permanent d i s a b i l i t y a t t r i b u t a b l e t o t h e a g g r a v a t i o n 
c l a i m " , o r "permanent d i s a b i l i t y " as p r e v i o u s l y awarded w i t h r e s p e c t t o t h e 
u n d e r l y i n g c l a i m w h i c h i s l a t e r found t o have been compensably a g g r a v a t e d . 

I t can be argued t h a t t h e s t a t u t e ' s r e f e r e n c e t o "permanent d i s a b i l i t y " 
and no s p e c i f i c r e f e r e n c e t o "permanent d i s a b i l i t y a t t r i b u t a b l e t o t h e aggrava
t i o n c l a i m " d e m o n s t r a t e s t h a t c l o s u r e o f such an a g g r a v a t i o n c l a i m must be 
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a c c o m p l i s h e d by a D e t e r m i n a t i o n Order. Yet, s i n c e a g g r a v a t i o n c l a i m s a r e r e 
q u i r e d t o be p r o c e s s e d i n a manner c o n s i s t e n t w i t h i n i t i a l c l a i m s and because 
t h e e v i d e n c e when c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y d i d n o t i n d i 
c a t e t h a t he had s u s t a i n e d permanent d i s a b i l i t y as a r e s u l t o f h i s a g g r a v a t i o n 
c l a i m , i t can l i k e w i s e be contended t h a t c l a i m c l o s u r e t h r o u g h a n o t i c e o f 
c l o s u r e i s p e r m i s s i b l e . 

Inasmuch as t h e q u e s t i o n o f what c l o s u r e approach i s r e q u i r e d by t h e 
s t a t u t e i s n o t b e f o r e us, we need n o t r e s o l v e t h a t i s s u e t o d a y . I n s t e a d , we 
must d e t e r m i n e whether t h e i n s u r e r ' s conduct was u n r e a s o n a b l e . Under t h e s e 
c i r c u m s t a n c e s , we do n o t c o n s i d e r t h e i n s u r e r ' s i n t e r p r e t a t i o n o f t h e s t a t u t e t o 
be u n r e a s o n a b l e . 

We base o u r c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . The i n s u r e r i n t e r 
p r e t e d t h e m e d i c a l r e p o r t s as an i n d i c a t i o n t h a t c l a i m a n t s u f f e r e d no 
" a d d i t i o n a l " permanent d i s a b i l i t y . Because t h e i n s u r e r had c o n f i r m a t i o n t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y , and because t h e r e was no permanent d i s a b i l i t y 
a t t r i b u t a b l e t o t h e a g g r a v a t i o n c l a i m , t h e i n s u r e r ' s a c t i o n s i n c l o s i n g t h e 
c l a i m v i a n o t i c e o f c l o s u r e was r e a s o n a b l e under ORS 656.268(3) and t h e s t i p u l a 
t i o n . A c c o r d i n g l y , we f i n d t h a t t h e i n s u r e r ' s i n t e r p r e t a t i o n o f " . 2 6 8 ( 3 ) " was 
n o t u n r e a s o n a b l e . 

I n s u r e r ' s August 12, 1987 D e n i a l 

Because t h e D e t e r m i n a t i o n Order d a t e d February 17, 1988, s e t a s i d e t h e two 
n o t i c e s o f c l o s u r e s i n t h e i r e n t i r e t y , t h e i s s u e o f d e t e r m i n i n g w h e t h e r c l a i m a n t 
s u f f e r e d an a g g r a v a t i o n i n August, 1987, which was d e n i e d , i s moot. However, we 
d i s c u s s t h e r e a s o n a b l e n e s s o f t h e d e n i a l . 

The R e f e r e e c o n c l u d e d t h a t he was w i t h o u t j u r i s d i c t i o n t o d e t e r m i n e t h e 
r e a s o n a b l e n e s s o f t h e i n s u r e r ' s August 12, 1987 d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . We d i s a g r e e . 

The i n s u r e r ' s August 12, 1987 d e n i a l s t a t e d t h a t , "We have r e c e i v e d Dr. 
G r i p e k o v e n ' s l e t t e r o f J u l y 2, 1987. The d o c t o r i n d i c a t e s no m a t e r i a l w o r s e n i n g 
o f y o u r u n d e r l y i n g c o n d i t i o n as a r e s u l t o f t h e i n c i d e n t w h i c h o c c u r r e d on May 
5, 1987." The i n s u r e r i s s u e d t h i s d e n i a l a f t e r i t had i s s u e d i t s June 11,. 1987 
c l o s u r e o f c l a i m a n t ' s p r i o r a g g r a v a t i o n c l a i m . 

An i n s u r e r has 60 days from t h e d a t e o f n o t i c e o f a c l a i m i n w h i c h t o 
a c c e p t o r deny such c l a i m . ORS 656.262(6). I n t h i s p a r t i c u l a r i n s t a n c e , t h e 
i n s u r e r r e c e i v e d m e d i c a l i n f o r m a t i o n on J u l y 2, 1987, a l e r t i n g i t o f a new c l a i m 
a l l e g e d l y t o have o c c u r r e d on May 5, 1987. On August 12, 1987, based on t h e r e 
c e i p t o f t h e m e d i c a l i n f o r m a t i o n , t h e i n s u r e r i s s u e d a d e n i a l o f c l a i m a n t ' s May 
5, 1987 a g g r a v a t i o n c l a i m . Thus, t h e i n s u r e r ' s August 12, 1987 d e n i a l o f 
c l a i m a n t ' s May 5, 1987 c l a i m , t r e a t e d by Gripekoven as an a g g r a v a t i o n c l a i m , was 
p r o p e r , and t h e r e f o r e , n o t unreasonable. 

However, subsequent t o t h e i n s u r e r ' s d e n i a l , t h e i s s u a n c e o f t h e D e t e r m i 
n a t i o n Order s e t t i n g a s i d e t h e n o t i c e s o f c l o s u r e have r e n d e r e d t h i s 
" a g g r a v a t i o n " i s s u e moot. As a r e s u l t o f t h e D e t e r m i n a t i o n Order, t h e c l a i m was 
i n open s t a t u s a t t h e t i m e o f t h e a g g r a v a t i o n d e n i a l . Thus, t h e d e n i a l s h o u l d 
be s e t a s i d e as moot. C a r o l Knapp, 41 Van N a t t a 851 ( 1 9 8 9 ) . 

We c o n c l u d e , t h e r e f o r e , t h a t inasmuch as t h e c l a i m was t h e n i n c l o s e d 
s t a t u s , t h e i n s u r e r ' s d e n i a l o f August 12, 1987 o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
was v a l i d l y i s s u e d . However, t h e d e n i a l s h o u l d be s e t a s i d e because t h e c l a i m 
was s u b s e q u e n t l y reopened by v i r t u e o f t h e February 17, 1988 D e t e r m i n a t i o n 
Order. 
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The R e f e r e e ' s o r d e r , d a t e d May 3 1 , 1988, i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n clam i s s e t a s i d e . For 
s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded $1,350, t o be p a i d by t h e i n s u r e r . A c l i e n t - p a i d f e e , n o t t o exceed 
$1,228, p a y a b l e from t h e i n s u r e r t o i t s c o u n s e l , i s approved. 

F e b r u a r y 9, 1990 C i t e as 42 Van N a t t a 309 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL BODEMAN, Claimant 

WCB Case Nos. 88-01433 & 88-04114 
ORDER ON REVIEW 

Royce, e t a l , C l aimant A t t o r n e y s 
Acker, e t a l , Defense A t t o r n e y s 

J u l i a P h i l b r o o k ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee 
Leahy's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t s h o u l d e r 
impingement syndrome c o n d i t i o n ; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f t h e 
same c o n d i t i o n ; and (3) awarded a c a r r i e r - p a i d a t t o r n e y f e e p a y a b l e by L i b e r t y 
N o r t h w e s t . The i s s u e s on r e v i e w a r e r e s p o n s i b i l i t y and a t t o r n e y f e e s . We 
r e v e r s e . 

Subsequent t o t h e h e a r i n g , c l a i m a n t and SAIF e n t e r e d i n t o a s t i p u 
l a t e d agreement p u r s u a n t t o which SAIF p a i d t o c l a i m a n t ' s a t t o r n e y a f e e f o r 
s e r v i c e s r e n d e r e d i n p r o m p t i n g SAIF t o amend i t s d e n i a l . Our August 26, 1988 
I n t e r i m Order A p p r o v i n g S t i p u l a t i o n i s hereby i n c o r p o r a t e d i n t o t h i s Order on 
Review. 

FINDINGS OF FACT 

Cl a i m a n t f i r s t s u f f e r e d a compensable i n j u r y i n v o l v i n g h i s neck and 
r i g h t s h o u l d e r i n a p p r o x i m a t e l y 1982. He i n j u r e d h i s neck and s h o u l d e r a g a i n on 
o r about A p r i l 2, 1985. T h i s was accepted as a c e r v i c a l s t r a i n . The employer's 
i n s u r e r i n b o t h i n s t a n c e s was SAIF. 

I n F e b r u a r y 1986, c l a i m a n t f i l e d a c l a i m f o r r i g h t upper back, neck 
and arm s t r a i n w h i c h was accepted as an a g g r a v a t i o n o f t h e 1985 c l a i m . 

On June 23, 1986, c l a i m a n t had c e r v i c a l s u r g e r y . C l a i m a n t ' s c l a i m 
was c l o s e d by D e t e r m i n a t i o n Order on November 24, 1986 t h a t awarded 5 p e r c e n t 
(16 d egrees) unscheduled permanent d i s a b i l i t y . By a S t i p u l a t e d Order d a t e d 
F e b r u a r y 5, 1988, c l a i m a n t r e c e i v e d an a d d i t i o n a l award o f un s c h e d u l e d permanent 
d i s a b i l i t y o f 15 p e r c e n t (48 degrees) f o r a t o t a l o f 20 p e r c e n t (64 d e g r e e s ) . 

C l a i m a n t ' s c e r v i c a l problem s u b s i d e d a f t e r h i s s u r g e r y , b u t he con
t i n u e d t o c o m p l a i n o f p a i n i n t h e area o f h i s s h o u l d e r . 

When c l a i m a n t worked a t j o b s f o r h i s employer t h a t d i d n o t r e q u i r e 
s t r e n u o u s use o f h i s s h o u l d e r , t h e p a i n s u b s i d e d . I t became worse as t h e j o b 
r e q u i r e d more use o f t h e s h o u l d e r . Claimant was diagnosed as s u f f e r i n g f r o m 
r i g h t s h o u l d e r impingement syndrome. 

L i b e r t y Northwest became t h e w o r k e r s ' compensation i n s u r e r f o r t h e 
employer on J u l y 1, 1987. 



310 M i c h a e l Bodeman, 42 Van N a t t a 309 (1990) 

On December 9, 1987, L i b e r t y Northwest d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s r i g h t s h o u l d e r impingement syndrome and r e q u e s t e d d e s i g n a t i o n o f a 
p a y i n g agent p u r s u a n t t o ORS 656.307. On February 2, 1988, SAIF i s s u e d a d e n i a l 
o f t h e r i g h t s h o u l d e r impingement syndrome. On A p r i l 8, 1988, SAIF i s s u e d a 
second d e n i a l o f t h e c o n d i t i o n i n o r d e r t o c l a r i f y t h a t i t s e a r l i e r d e n i a l had 
been o f r e s p o n s i b i l i t y o n l y . 

No ORS 656.307 o r d e r i s s u e d p r i o r t o t h e d a t e o f h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

C l a i m a n t has two compensable c l a i m s i n v o l v i n g h i s r i g h t s h o u l d e r f o r 
w h i c h SAIF i s r e s p o n s i b l e . SAIF remains r e s p o n s i b l e f o r c l a i m a n t ' s r i g h t 
s h o u l d e r c o n d i t i o n u n l e s s i t i s proved t h a t c l a i m a n t ' s p o s t J u l y 1, 1987 employ
ment i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f h i s c o n d i t i o n . Hensel Phelps 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 (19 8 6 ) ; L i n d a L. Wise, 42 Van N a t t a 115 
(1 9 9 0 ) . We f i n d no such evi d e n c e i n t h e r e c o r d . 

C l a i m a n t saw Dr. Soot, o r t h o p e d i c surgeon, on November 20, 1987, who 
s t a t e d t h a t c l a i m a n t ' s c h i e f c o m p l a i n t i s " r i g h t s h o u l d e r p a i n o f many y e a r s 
d u r a t i o n " . Dr. Soot diagnosed b o t h an impingement syndrome i n t h e r o t a t o r c u f f , 
and a d e g e n e r a t i v e p r o c e s s a t t h e AC j o i n t . He o p i n e d t h a t t h e w o r s e n i n g o f t h e 
s h o u l d e r s i n c e J u l y 1987 was p r o b a b l y a p r o g r e s s i o n o f t h e n a t u r a l c o u r s e o f 
b o t h c o n d i t i o n s . He f u r t h e r o p i n e d t h a t i t was " q u e s t i o n a b l e " whether 
c l a i m a n t ' s employment w h i l e L i b e r t y Northwest was on t h e r i s k worsened t h e p r e 
e x i s t i n g c o n d i t i o n . 

A f t e r c o n s i d e r i n g t h e evidence i n t h e r e c o r d , we c o n c l u d e t h a t SAIF 
has f a i l e d t o show t h a t c l a i m a n t ' s employment subsequent t o t h e t i m e L i b e r t y 
N o r t h w e s t became t h e i n s u r e r i n d e p e n d e n t l y c o n t r i b u t e d t o t h e w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n . SAIF remains r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $1,400 
f o r h i s s e r v i c e s a t h e a r i n g , payable by L i b e r t y N o r t h w e s t . On r e v i e w . L i b e r t y 
N o r t h w e s t argues t h a t c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a c a r r i e r - p a i d f e e 
f o r h i s s e r v i c e s a t h e a r i n g because he d i d n o t " a c t i v e l y and m e a n i n g f u l l y 
p a r t i c i p a t e " a t h e a r i n g . See ORS 656.307(5). We c o n c l u d e , however, t h a t ORS 
656.307(5) i s n o t a p p l i c a b l e t o t h i s case. 

The c u r r e n t v e r s i o n o f ORS 656.307 a u t h o r i z e s an i n s u r e r - p a i d a t t o r 
ney f e e i f c l a i m a n t " a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s " i n a ".307" a r b i 
t r a t i o n p r o c e e d i n g . However, c u r r e n t ORS 656.307 a p p l i e s o n l y t o t h o s e cases 
where t h e Board r e c e i v e s a ".307" o r d e r on o r a f t e r t h e e f f e c t i v e d a t e o f t h e 
amendments t o ORS 656.307, i . e . , January 1, 1988. Timothy R. Shroeder, 41 Van 
N a t t a 568, 570 ( 1 9 8 9 ) . Here, no ".307" o r d e r i s s u e d p r i o r t o h e a r i n g . A c c o r d 
i n g l y , c u r r e n t ORS 656.307 does n o t a p p l y . 

Under ORS 656.386(1), a c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n 
a b l e c a r r i e r - p a i d f e e i f t h e c l a i m a n t p r e v a i l s f i n a l l y i n a h e a r i n g b e f o r e a 
Ref e r e e i n a " r e j e c t e d case." A " r e j e c t e d case" i s a case i n w h i c h c l a i m a n t ' s 
e n t i t l e m e n t t o r e c e i v e compensation i s a t i s s u e . I n t h e absence o f a ".307" 
o r d e r , c l a i m a n t ' s e n t i t l e m e n t t o compensation remains a t r i s k and c l a i m a n t ' s 
c o u n s e l i s e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g 
l e v e l . Ronald L. Warner, 40 Van N a t t a 1082, 1194 (1 9 8 8 ) . A c c o r d i n g l y , t h e 
Ref e r e e p r o p e r l y awarded c l a i m a n t ' s a t t o r n e y a c a r r i e r - p a i d f e e . However, as a 
r e s u l t o f o u r d e t e r m i n a t i o n on t h e m e r i t s o f t h e r e s p o n s i b i l i t y q u e s t i o n , SAIF 
r a t h e r t h a n L i b e r t y N o r t h w e s t i s r e s p o n s i b l e f o r payment o f t h a t f e e . 
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The Referee's o r d e r d a t e d May 3, 1988 i s r e v e r s e d . L i b e r t y N o r t h 
west I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f December 9, 1987 i s r e i n s t a t e d and up
h e l d . The SAIF C o r p o r a t i o n ' s d e n i a l o f February 2, 1988, as c l a r i f i e d A p r i l 8, 
1988, i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o 
law. The c a r r i e r - p a i d a t t o r n e y f e e awarded by t h e Referee s h a l l be p a i d by SAIF 
r a t h e r t h a n L i b e r t y N o r t h w e s t . A c l i e n t - p a i d f e e not t o exceed $1,627.50 i s 
approved, p a y a b l e by L i b e r t y Northwest t o i t s c o u n s e l . C l a i m a n t ' s a t t o r n e y i s 
awarded a $200 f e e , p a y a b l e by SAIF, f o r s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
d e n i a l i s s u e . 

F e b r u a r y 9, 1990 C i t e as 42 Van N a t t a 311 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KIM L. HARAGAN, Claimant 

WCB Case Nos. 88-01338 & 88-04599 
ORDER ON REVIEW 

Welch, e t a l , C l aimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Leahy's o r d e r w h i c h : 
(1) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s aggra
v a t i o n c l a i m f o r a low back i n j u r y ; (2) u p h e l d Aetna C a s u a l t y Company's d e n i a l 
o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; (3) f o u n d t h a t Aetna 
had p r o p e r l y c a l c u l a t e d c l a i m a n t ' s r a t e o f i n t e r i m compensation; (4) foun d t h a t 
c l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation between J a n u a r y 18, 1987 and 
January 20/ 1987; (5) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r a l l e g e d 
u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m compensation between J a n u a r y 18, 1988 and 
Jan u a r y 20, 1988; and (6) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e 
f o r a l l e g e d u n r e a s o n a b l e f a i l u r e t o comply w i t h d i s c o v e r y r e q u e s t s . On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , c a l c u l a t i o n o f i n t e r i m compensa
t i o n , e n t i t l e m e n t t o i n t e r i m compensation and p e n a l t i e s and a t t o r n e y f e e s . We 
r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

I n May 1986, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s neck w h i l e em
p l o y e d by L i b e r t y N o r t h w e s t ' s i n s u r e d . The i n j u r y o c c u r r e d when he was h i t i n 
t h e neck by a p a t i e n t a t a n u r s i n g home. H i s c l a i m was c l o s e d by a Fe b r u a r y 
1987 D e t e r m i n a t i o n Order t h a t d i d n o t award permanent d i s a b i l i t y . 'The D e t e r m i 
n a t i o n Order was a f f i r m e d by a d i f f e r e n t Referee, who fo u n d t h a t c l a i m a n t was 
n o t a c r e d i b l e w i t n e s s . 

On November 3, 1987, c l a i m a n t began w o r k i n g f o r Aetna's i n s u r e d as a c e r 
t i f i e d n u r s e ' s a i d e . On November 24, 1987, he f i l e d a "new i n j u r y " c l a i m w i t h 
Aetna's i n s u r e d , a l l e g i n g a low back and neck i n j u r y t h a t o c c u r r e d w h i l e l i f t i n g 
a p a t i e n t a t a n u r s i n g home. He a l s o f i l e d an a g g r a v a t i o n c l a i m w i t h L i b e r t y 
N o r t h w e s t . I n January 1988, Aetna d e n i e d c o m p e n s a b i l i t y as w e l l as r e s p o n s i b i l 
i t y f o r h i s c l a i m . I n March 1988, L i b e r t y Northwest d e n i e d c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . 

W h i l e w o r k i n g f o r Aetna's i n s u r e d , c l a i m a n t worked as an o n - c a l l employee 
no more t h a n t h r e e days per week and was p a i d $6.25 per hour on weekdays and 
$6.75 p e r hour on weekends. Aetna p a i d i n t e r i m compensation t h r o u g h January 18, 
1988. I t i s s u e d i t s d e n i a l on January 20, 1988. 
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C l a i m a n t r e q u e s t e d h i s p a y r o l l r e c o r d s from Aetna i n January 1988. These 
r e c o r d s were never p r o v i d e d t o c l a i m a n t . He r e q u e s t e d E x h i b i t 45 on Jan u a r y 29, 
1988. T h i s e x h i b i t was n o t p r o v i d e d t o c l a i m a n t u n t i l March 24, 1988. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s May, 1986 compensable i n j u r y i s n o t a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s c u r r e n t c o n d i t i o n . 

Aetna's f a i l u r e t o pay compensation from January 18, 1988 t h r o u g h J anuary 
20, 1988, was u n r e a s o n a b l e . 

Aetna's f a i l u r e t o p r o v i d e c l a i m a n t w i t h E x h i b i t 45 w i t h i n 15 days o f a 
s p e c i f i c w r i t t e n r e q u e s t was unreasonable. 

Aetna's f a i l u r e t o p r o v i d e c l a i m a n t w i t h h i s p a y r o l l r e c o r d s was unr e a s o n 
a b l e . 

CONCLUSIONS OF LAW 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n e i t h e r s u s t a i n e d an a g g r a v a t i o n 
o f h i s neck, c o n d i t i o n nor a new i n j u r y t o h i s lower back and neck. We ag r e e . 

The R e f e r e e fo u n d t h a t c l a i m a n t was n o t c r e d i b l e based on h i s demeanor a t 
h e a r i n g as w e l l as t h e substance o f h i s t e s t i m o n y . Inasmuch as c l a i m a n t ' s 
t e s t i m o n y i s r i d d l e d w i t h i n c o n s i s t e n c i e s , we agree w i t h and adopt t h e Refer e e ' s 
f i n d i n g t h a t c l a i m a n t i s n o t c r e d i b l e . See C o a s t a l Farm Supply v. H u l t b e r q , 84 
Or App 382 (1987) . 

I n a d d i t i o n t o c l a i m a n t ' s l a c k o f c r e d i b i l i t y , t h e m e d i c a l e v i d e n c e does 
n o t e s t a b l i s h t h a t e i t h e r an a g g r a v a t i o n o r a "new i n j u r y " o c c u r r e d . The 
O r t h o p a e d i c C o n s u l t a n t s n o t e d numerous s u b j e c t i v e c o m p l a i n t s , b u t r e p o r t e d t h a t 
t h e r e were few, i f any, o b j e c t i v e f i n d i n g s t o s u b s t a n t i a t e an i n j u r y o c c u r r i n g 
i n November 1987. Both Dr. Stady and Dr. Hurd o p i n e d t h a t c l a i m a n t had sus
t a i n e d a new i n j u r y on November 24, 1987. T h e i r o p i n i o n s , however, a r e based 
upon t h e h i s t o r y g i v e n t o them by c l a i m a n t . As we have fou n d c l a i m a n t n o t c r e d 
i b l e , b o t h Dr. Stady's and Dr. Hurd's o p i n i o n s a r e n o t p e r s u a s i v e as t h e y were 
r e l y i n g upon c l a i m a n t ' s h i s t o r y . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or 
App 473, 476 (1977) . 

Given c l a i m a n t ' s l a c k o f c r e d i b i l i t y , as w e l l as t h e l a c k o f p e r s u a s i v e 
m e d i c a l e v i d e n c e , we co n c l u d e t h a t c l a i m a n t has n o t s u s t a i n e d h i s b u r d e n o f 
e s t a b l i s h i n g t h a t h i s c u r r e n t c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s 1986 compens
a b l e i n j u r y o r t h a t h i s c u r r e n t c o n d i t i o n i s r e s u l t a n t f r o m h i s work a t Aetna's 
i n s u r e d . A c c o r d i n g l y , c l a i m a n t has proven n e i t h e r an a g g r a v a t i o n n or a "new 
i n j u r y " . 

As we have fou n d t h e c l a i m s n o t compensable, t h e r e s p o n s i b i l i t y i s s u e i s 
moot. 

C a l c u l a t i o n o f Temporary D i s a b i l i t y 

Former OAR 43 6 - 6 0 - 0 2 0 ( 4 ) ( a ) p r o v i d e s t h a t i n t h e case o f o n - c a l l employees 
who have worked l e s s t h a n f o u r weeks, temporary d i s a b i l i t y b e n e f i t s a r e computed 
based on t h e i n t e n t o f t h e worker and t h e employer a t t h e t i m e o f h i r e . 

Here, c l a i m a n t was h i r e d on November 3, 1987 as an o n - c a l l employee. That 
p o r t i o n o f t h e 801 for m f i l l e d o u t by t h e employer i n d i c a t e d t h a t c l a i m a n t ' s 
s c h e d u l e v a r i e d , b u t t h a t he worked no more t h a n 3 days per week, 7 1/2 hours 
per day. C l a i m a n t t e s t i f i e d t h a t he was h i r e d as an o n - c a l l employee w i t h t h e 
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i n t e n t i o n o f h a v i n g him work 40 hours a week- As n o t e d above, however, c l a i m a n t 
i s n o t a c r e d i b l e w i t n e s s . We, t h e r e f o r e , a s s i g n l i t t l e w e i g h t t o h i s t e s t i m o n y 
r e g a r d i n g t h e p a r t i e s ' i n t e n t a t h i r e . 

We c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t Aetna m i s c a l c u l a t e d h i s 
r a t e o f i n t e r i m compensation. 

E n t i t l e m e n t t o I n t e r i m Compensation 

A c a r r i e r i s o b l i g a t e d t o pay i n t e r i m compensation f o r t h o s e p e r i o d s o f 
t i m e t h a t c l a i m a n t i s o f f work due t o t h e i n j u r y , b e g i n n i n g no l a t e r t h a n 14 
days a f t e r t h e c a r r i e r had n o t i c e o r knowledge o f t h e c l a i m , and c o n t i n u i n g 
u n t i l a f o r m a l d e n i a l i s i s s u e d . ORS 656.262(4); Bono v. SAIF, 298 Or 405 
( 1 9 8 4 ) ; Roger G. Prusak, 40 Van N a t t a 2037 (1 9 8 8 ) . 

Here, Aetna i s s u e d i t s d e n i a l on January 20, 1988. However, i t o n l y p a i d 
i n t e r i m compensation t h r o u g h January 18, 1988. Aetna was o b l i g a t e d t o pay 
i n t e r i m compensation u n t i l t h e d a t e o f i t s f o r m a l d e n i a l . Bono, s u p r a . Accord
i n g l y , c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation between January 18, 1988 and 
J a n u a r y 20, 1988. 

Aetna has o f f e r e d no e x p l a n a t i o n f o r t h i s f a i l u r e t o pay i n t e r i m compensa
t i o n . T h e r e f o r e , we conclude t h a t a 25 p e r c e n t p e n a l t y and r e l a t e d a t t o r n e y f e e 
i s a p p r o p r i a t e . 

D i s c o v e r y V i o l a t i o n 

A p e n a l t y i s assessed under ORS 656.262(10) a g a i n s t "amounts [ o f compensa
t i o n ] t h e n due." An a t t o r n e y f e e , however, i s assessed under ORS 656.382(1) 
when.an i n s u r e r / e m p l o y e r "unreasonably r e s i s t s t h e t h e payment o f compensation." 
L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . 

C l a i m a n t contends t h a t Aetna was unreasonable by f a i l i n g t o p r o v i d e 
E x h i b i t 45 w i t h i n 15 days o f h i s w r i t t e n demand, and by n o t p r o v i d i n g h i s pay
r o l l r e c o r d s . He seeks b o t h a p e n a l t y and r e l a t e d a t t o r n e y f e e . Aetna has 
o f f e r e d no e x p l a n a t i o n f o r i t s f a i l u r e t o comply w i t h f o r m e r OAR 438-07-015(2). 
T h i s r u l e s t a t e s t h a t f a i l u r e t o comply w i t h i t s p r o v i s i o n s s h a l l be c o n s i d e r e d 
u n r e a s o n a b l e r e f u s a l o r d e l a y w i t h i n t h e meaning o f ORS 6 5 6 . 2 6 2 ( 1 0 ) . A c c o r d 
i n g l y , we c o n c l u d e t h a t Aetna's f a i l u r e t o comply w i t h OAR 438-07-015(2) was 
u n r e a s o n a b l e . 

A l t h o u g h we have found Aetna's d i s c o v e r y v i o l a t i o n s u n r e a s o n a b l e , we have 
a l r e a d y assessed a f u l l 25 p e r c e n t p e n a l t y on t h e o n l y compensation due t o 
c l a i m a n t , t h e r e f o r e , we cannot g r a n t a f u r t h e r p e n a l t y . See Sandra Branham, 40 
Van N a t t a 1267, 1275 ( 1 9 8 8 ) ; Rob Cohen, 39 Van N a t t a 649, 652 ( 1 9 8 7 ) . However, 
Aetna's d i s c o v e r y v i o l a t i o n s a r e an unreasonable r e s i s t a n c e t o t h e payment o f 
c o m p e n s a t i o n , t h e r e f o r e , an a t t o r n e y f e e can be awarded, and we f i n d i t appro
p r i a t e t o do so i n t h i s case. See OAR 438-07-015(2); C r i p e , s u p r a . 

ORDER 
The Ref e r e e ' s o r d e r , d a t e d May 19, 1988, i s r e v e r s e d i n p a r t and a f f i r m e d 

i n p a r t . That p o r t i o n w h i c h d e c l i n e d t o award c l a i m a n t i n t e r i m compensation 
f r o m J a n u a r y 18, 1988 t h r o u g h January 20, 1988 i s r e v e r s e d . C l a i m a n t i s awarded 
i n t e r i m compensation f r o m January 18, 1988 t h r o u g h January 20, 1988, p a y a b l e by 
Aetna C a s u a l t y Company. Cl a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e i n 
c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,000. C l a i m a n t i s 
f u r t h e r awarded a p e n a l t y e q u a l t o 2 5 p e r c e n t o f t h e i n t e r i m compensation due by 
v i r t u e o f t h i s o r d e r , p a y a b l e by Aetna. C l a i m a n t ' s c o u n s e l i s awarded a r e a s o n 
a b l e assessed f e e o f $100, f o r p r e v a i l i n g on t h e i n t e r i m compensation p e n a l t y 
i s s u e , p a y a b l e by Aetna. C l a i m a n t ' s c o u n s e l i s f u r t h e r awarded a r e a s o n a b l e 
assessed f e e o f $100 f o r p r e v a i l i n g on t h e d i s c o v e r y v i o l a t i o n p e n a l t y i s s u e , 
p a y a b l e by Aetna. The remainder o f t h e o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o exceed $1,962.50, i s approved, p a y a b l e by Aetna t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
GENE R. HARREL, SR., Claimant 

WCB Case Nos. 86-15378 & 86-15377 
ORDER ON REVIEW 

P o z z i , e t a l , Claimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Hoquet's o r d e r w h i c h : 
(1) d e c l i n e d t o g r a n t permanent, t o t a l d i s a b i l i t y ; (2) i n c r e a s e d c l a i m a n t ' s un
s c h e d u l e d d i s a b i l i t y award f o r h i s l e f t s h o u l d e r c o n d i t i o n f r o m 10 p e r c e n t (32 
d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 25 p e r c e n t (80 d e g r e e s ) ; and 
(3) i n c r e a s e d c l a i m a n t ' s unscheduled d i s a b i l i t y award f o r h i s r i g h t s h o u l d e r 
c o n d i t i o n f r o m 30 p e r c e n t (96 d e g r e e s ) , as awarded by two p r e v i o u s D e t e r m i n a t i o n 
O r d e r s , t o 45 p e r c e n t (144 d e g r e e s ) . Claimant has a l s o moved t h e Board f o r an 
o r d e r remanding t h e case t o t h e Hearings D i v i s i o n t o c o n s i d e r a d d i t i o n a l e v i 
dence. I n a d d i t i o n , c l a i m a n t asks t h a t we t a k e a d m i n i s t r a t i v e n o t i c e o f an Own 
M o t i o n Order w h i c h was i s s u e d on t h i s c l a i m a f t e r t h e Referee's o r d e r . On r e 
v i e w , t h e i s s u e s a r e remand, a d m i n i s t r a t i v e n o t i c e and e x t e n t o f permanent d i s 
a b i l i t y . We deny t h e m o t i o n s and r e v e r s e t h e Referee's d e c i s i o n n o t t o g r a n t 
permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , 62 y e a r s o f age a t t h e t i m e o f h e a r i n g , worked f o r t h e employer 
f r o m 1955 u n t i l he r e t i r e d i n A p r i l 1988. C l a i m a n t has a 1 0 t h grade e d u c a t i o n , 
and no GED. 

I n March 1981, c l a i m a n t compensably i n j u r e d h i s low back a f t e r f a l l i n g o f f 
a r a i l r o a d t a n k c a r . Pursuant t o a March 1982 s t i p u l a t i o n , c l a i m a n t was awarded 
10 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . 

I n O c tober 1981, c l a i m a n t compensably i n j u r e d h i s l e f t s h o u l d e r , a f t e r 
f a l l i n g down some s t a i r s a t work. Pursuant t o a December 16, 1983 o r d e r , and a 
subsequent r e v i e w by t h e Board, c l a i m a n t was awarded no permanent d i s a b i l i t y . 

I n November 1985 c l a i m a n t sought t r e a t m e n t from Dr. K e i z e r , h i s t r e a t i n g 
o r t h o p e d i s t , f o r c o n t i n u i n g p a i n and d i s c o m f o r t i n h i s l e f t s h o u l d e r . K e i z e r 
d i a g n o s e d a l e f t r o t a t o r c u f f t e a r and recommended s u r g e r y . 

I n F e b r u a r y 1986, w h i l e a w a i t i n g a u t h o r i z a t i o n f o r h i s l e f t s h o u l d e r 
s u r g e r y , c l a i m a n t compensably i n j u r e d h i s r i g h t s h o u l d e r , w h i l e o p e n i n g a heavy 
e l e v a t o r d o o r . Dr. D u f f , M.D., diagnosed r i g h t r o t a t o r c u f f t e a r , b i l a t e r a l 
o s t e o a r t h r i t i s , c h r o n i c c e r v i c a l s p o n d y l o l y s i s and c h r o n i c b i c i p i t a l t e n d i n i t i s 
l e f t s h o u l d e r . S u r g e r y was recommended t o r e p a i r t h e r i g h t r o t a t o r c u f f t e a r . 
C l a i m a n t ' s i m p a i r m e n t was r a t e d as " m i l d t o b o t h s h o u l d e r s " and c l a i m a n t was 
a d v i s e d t o seek e a r l y r e t i r e m e n t . 

C l a i m a n t underwent r o t a t o r c u f f s u r g e r y t o t h e l e f t s h o u l d e r i n F e b r u a r y 
1986, and t o t h e r i g h t s h o u l d e r i n A p r i l 1986. Both c l a i m s were c l o s e d by 
D e t e r m i n a t i o n O r d ers i s s u e d on October 29, 1986, w i t h awards o f 10 p e r c e n t un
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r each s h o u l d e r . D u r i n g t h e c o u r s e o f 
p o s t - o p e r a t i v e t r e a t m e n t , c l a i m a n t developed neck p a i n . 

I n December 1986, c l a i m a n t developed a d d i t i o n a l m e d i c a l problems a s s o c i 
a t e d w i t h h i s r i g h t s h o u l d e r . A second r o t a t o r c u f f s u r g e r y was p e r f o r m e d i n 
J a nuary 1987. C l a i m a n t d i d n o t r e t u r n t o work u n t i l November 1987. 
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I n J u l y 1987, c l a i m a n t underwent s u r g e r y w h i c h d e t e c t e d c e r v i c a l 
s p o n d y l o l y s i s C2-3, C3-4, C4-5, C5-6 and C6-7. A month l a t e r , Dr. Sm i t h , M.D., 
di a g n o s e d c e r v i c a l d o r s a l s t r a i n . A t t h a t t i m e , Dr. K e i z e r recommended t h a t 
c l a i m a n t n o t r e t u r n t o h i s g a i n f u l employment. 

I n September 1987, K e i z e r n o t e d t h a t c l a i m a n t c o u l d r e t u r n t o h i s g a i n f u l 
employment under l i g h t e r w o r k i n g c o n d i t i o n s w i t h some r e s t r i c t i o n s . C l a i m a n t 
r e t u r n e d t o work w i t h r e s t r i c t i o n s on November 23, 1987, b u t was t a k e n o f f work 
on December 3, 1987, by Dr. K a i z e r , due t o c l a i m a n t ' s c o n t i n u i n g s h o u l d e r c o n d i 
t i o n . K e i z e r n o t e d t h a t c l a i m a n t c o u l d n o t r e t u r n t o work, and r e s t r i c t e d him 
fr o m p e r f o r m i n g heavy l i f t i n g , t u r n i n g o r t w i s t i n g f r e q u e n t l y , and r e p e t i t i v e 
movements o f t h e upper e x t r e m i t i e s w i t h overhead work. 

I n March 1988, c l a i m a n t , who c o n t i n u e d t o c o m p l a i n o f neck, back and 
s h o u l d e r p a i n , was r e f e r r e d f o r v o c a t i o n a l r e h a b i l i t a t i o n . C l a i m a n t r e p o r t e d t o 
t h e v o c a t i o n a l c o u n s e l o r and coop e r a t e d f u l l y . However, no o c c u p a t i o n s were 
i d e n t i f i e d w i t h i n h i s r e s i d u a l f u n c t i o n a l c a p a c i t y . C l a i m a n t n o t e d a t t h a t t i m e 
t h a t he was f i n a n c i a l l y u n able t o r e t i r e . 

C l a i m a n t a t t e m p t e d t o r e t u r n t o m o d i f i e d work t w i c e , once i n J u l y 1986, 
and a g a i n i n November 1987. Both a t t e m p t s were u n s u c c e s s f u l . 

On March 4, 1988, a D e t e r m i n a t i o n Order i s s u e d a w a r d i n g c l a i m a n t an a d d i 
t i o n a l 20 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h i s r i g h t s h o u l d e r 
c o n d i t i o n . 

I n A p r i l 1988, c l a i m a n t r e t i r e d because h i s p h y s i c a l and m e d i c a l l i m i t a 
t i o n s no l o n g e r a l l o w e d him t o r e t u r n t o work. 

C l a i m a n t a l s o s u f f e r s from a noncompensable severe and c h r o n i c c e r v i c a l 
s p o n d y l o l y s i s , a n o n a c t i v e c h r o n i c duodenal u l c e r , c h r o n i c b i l a t e r a l 
o s t e o a r t h r i t i s , c h r o n i c b i c i p i t a l t e n d i n i t i s l e f t s h o u l d e r , d i a b e t e s m y e l i t i s , 
c h r o n i c and severe d i s a b l i n g neck p a i n and m i l d d e p r e s s i o n . 

C l a i m a n t , a t t h e t i m e o f t h e h e a r i n g , has p h y s i c a l r e s t r i c t i o n s i n c l u d i n g 
t o t a l r e s t r i c t i o n s on s t o o p i n g / b e n d i n g , t w i s t i n g , k n e e l i n g and c r o u c h i n g . He i s 
l i m i t e d i n h i s a b i l i t y t o s t a n d , s i t and wal k t o 30 m i n u t e s a t a t i m e . H i s 
l i f t i n g and c a r r y i n g l i m i t a t i o n s i n d i c a t e t h a t he can n o t l i f t more t h a n 10 
pounds a t a t i m e , and t h e n o n l y o c c a s i o n a l l y . He a l s o s u f f e r s f r o m m i l d 
d e p r e s s i o n . 

C l a i m a n t i s pe r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . 

C l a i m a n t ' s c u r r e n t p h y s i c a l l i m i t a t i o n s , i n c o n j u n c t i o n w i t h h i s l a c k o f 
e d u c a t i o n and t r a n s f e r a b l e s k i l l s , and h i s p r e e x i s t i n g d i s a b l i n g and c h r o n i c 
m e d i c a l c o n d i t i o n s , make i t f u t i l e f o r him t o secure g a i n f u l employment. 

C l a i m a n t ' s v o c a t i o n a l s e r v i c e s were t e r m i n a t e d because o f c l a i m a n t ' s 
r e t i r e m e n t . 

CONCLUSIONS OF LAW 

Remand 

On May 8, 1989, c l a i m a n t moved t o remand f o r t h e t a k i n g o f a d d i t i o n a l 
e v i d e n c e . 
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We may remand t o t h e Referee s h o u l d we f i n d t h a t the. r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) ; 
B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem 80 Or App 152 
( 1 9 8 6 ) . 

Here, c l a i m a n t has f i l e d a m o t i o n f o r remand t o c o n s i d e r newly o b t a i n e d 
e v i d e n c e . The "new e v i d e n c e " i s m e d i c a l d o c u m e n t a t i o n o f a p o s t - h e a r i n g o p e r a 
t i o n w h i c h c l a i m a n t a s s e r t s i s p r o b a t i v e o f t h e s e v e r i t y o f h i s d i s a b i l i t y . We 
f i n d t h a t any m e d i c a l d o c u m e n t a t i o n subsequent t o t h e t i m e o f t h e h e a r i n g i s 
i r r e l e v a n t t o t h e q u e s t i o n o f c l a i m a n t ' s d i s a b i l i t y a t h e a r i n g . Thus, a subse
quent s u r g e r y on c l a i m a n t ' s s h o u l d e r does n o t a f f e c t h i s d i s a b i l i t y s t a t u s as o f 
t h e t i m e o f t h e h e a r i n g . T h e r e f o r e , we deny c l a i m a n t ' s m o t i o n t o remand. 

A d m i n i s t r a t i v e N o t i c e 

C l a i m a n t h a s - a l s o r e q u e s t e d t h a t t h e Board t a k e a d m i n i s t r a t i v e n o t i c e o f 
t h e Board's Own M o t i o n Order, i s s u e d on October 3, 1989. I n t h a t o r d e r , t h e 
Board s t a t e d t h e f o l l o w i n g : 

" F o l l o w i n g our r e v i e w o f t h i s r e c o r d , we f i n d t h a t 
c l a i m a n t i s w i l l i n g t o work and t h a t r e a s o n a b l e 
e f f o r t s t o f i n d work would be f u t i l e due t o h i s com
pe n s a b l e i n j u r y and i t s sequela. We f i n d , t h e r e f o r e 
t h a t c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f 
h i s w o r s e n i n g . " 

The Board may t a k e a d m i n i s t r a t i v e n o t i c e o f f a c t s "capable o f a c c u r a t e and 
r e a d y d e t e r m i n a t i o n by r e s o r t t o sources whose accuracy cannot r e a s o n a b l y be 
q u e s t i o n e d . " ORS 4 0 . 0 6 5 ( 2 ) ; Groshonq v. Montgomery Ward, 73 Or App 403 ( 1 9 8 5 ) . 
I n t h i s case t h e document whi c h c l a i m a n t seeks t h e Board t o t a k e a d m i n i s t r a t i v e 
n o t i c e i s an Own M o t i o n Order. As w i t h t h e remand r e q u e s t , such an o r d e r i s s u e d 
subsequent t o t h e Referee's o r d e r i s i r r e l e v a n t t o t h e d e t e r m i n a t i o n o f 
c l a i m a n t ' s d i s a b i l i t y a t t h e t i m e o f t h e h e a r i n g . Thus, we deny c l a i m a n t ' s r e 
q u e s t t o t a k e a d m i n i s t r a t i v e n o t i c e o f our Own M o t i o n Order i s s u e d subsequent t o 
t h e R e f e r e e ' s o r d e r . 

E x t e n t o f Permanent D i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . 
I n making h i s d e t e r m i n a t i o n , t h e Referee found t h a t c l a i m a n t i s c a p a b l e o f p e r 
f o r m i n g work o f some k i n d , t h a t he f a i l e d t o meet t h e "seek work" r e q u i r e m e n t s o f 
ORS 6 5 6 . 2 0 6 ( 3 ) , and t h a t i t was unreasonable f o r him n o t t o have t r i e d a l t e r n a 
t i v e p lacement w i t h t h e employer d i r e c t l y o r w i t h t h e a s s i s t a n c e o f h i s voca
t i o n a l c o n s u l t a n t . The Referee concluded t h a t c l a i m a n t f a i l e d t o meet h i s burden 
o f p r o v i n g t h a t he i s e n t i t l e d t o permanent t o t a l d i s a b i l i t y . We d i s a g r e e w i t h 
t h e R e f e r e e f o r t h e f o l l o w i n g reasons. 

C l a i m a n t must p r o v e by a preponderance o f t h e e v i d e n c e t h a t he i s perma
n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . There a r e two t y p e s 
o f permanent t o t a l d i s a b i l i t y : (1) t h a t a r i s i n g e n t i r e l y f r o m p h y s i c a l o r m e n t a l 
i n c a p a c i t y ; and (2) t h a t a r i s i n g from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y p l u s 
n o n - m e d i c a l c o n d i t i o n s , w h i c h t o g e t h e r r e s u l t i n permanent t o t a l d i s a b i l i t y . 
Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) ; W i l s o n v. Weyerhaeuser, 30 Or 
App 403 (1977) . 
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C l a i m a n t I s riot 't'dtal'ly i n c a p a c i t a t e d ton t a ̂ p h y s i c a l o r m e d i c a l b a s i s . 
C o n s e q u e n t l y , c l a i m a n t 'can - p r e v a i l (.only li^y ^ p r o v i n g "cthat >he f a l l s w i t h i n t h e "odd-
l o t " d o c t r i n e . 'Under t h a t ^ d o c t r i n e , ua c d i s a b l e d per.spn, t w i t h some - . r e s i d u a l p h y s i 
c a l " c a p a c i t y , may • • ' s t i l l ; b e ' p e r m a n e n t l y cand t t o t a l l y c d i s a b l e d due t o a c o m b i n a t i o n 
of h i s p h y s i c a l ' c o n d i t i o n --and ceer.ta'in : n o n m e d i c a l xfLactp.rs, -such a s age, education, 
work e x p e r i e n c e , a d a p t a b i l i t y t t o " n o n p h y s i c a l Uab.or,, .imental r c a p a c i t y and e m o t i o n a l 
c o n d i t i o n s . C l a r k v. - B o i s e "Cascade ( C a s c a d e 'Co. . il>2 rQr ?'App 39,7 ( 1 9 8 5 ) . 

L a s t l y , u n d e r >-the '"odd-lot" cdoctr.ine, cc.laim.an.t i m u s t d e m o n s t r a t e t h a t he i s 
w i l l i n g t o r e - e n t e r ' t h e " w o r k f o r c e . a n d t t h a t b h e h h a s n m a d e ^ r e a s o n a b l e e f f o r t s t o do 
s o . F a i l u r e t o l o o k ^ f o r -work ".may .:;be i.consi"der.e'drr ;e.as,onable. when s u c h • a t t e m p t s 
w o u l d o b v i o u s l y -be " f u t i l e . "See B u t c h e r , w. SSAIE44:5, Or App 318 ( 1 9 8 3 ) . 

The e m p l o y e r 'argues : t h a t ' " c l a i m a n t f f a i l e d vto; meet'-his b u r d e n of. p r o v i n g t h a t 
he i s p e r m a n e n t l y t o t a l l y "disabled., under t t h e " i d d d - r l o t " - ' d o c t r i n e . We d i s a g r e e . 

The m e d i c a l - e v i d e n c e - e s t a b l i s h e s c t h a t c c l a i m a n t s u f f e r e d a c o m p e n s a b l e low 
b a c k : i n j u r y i n 1981. H e : w a s - a w a r d e d L l O o p e r c e n t v u n s c h e d u l e d o p e r m a n e n t d i s a b i l i t y 
by D e t e r m i n a t i o n O r d e r f o n t h a t o c o n d i t i o n . ^ C l a i m a n t h a s a l s o s u f f e r e d from two 
c o m p e n s a b l e s h o u l d e r ; i n j u r i e s , w i t h , a - t o t a l , o f 5 5 0 , i p e r c e n t . u n s c h e d u l e d permanent 
d i s a b i l i t y . 

C l a i m a n t a l s o s u f f e r s from, a n u m b e r j o f : , o t h e r . . p r e e x i s t i n g m e d i c a l , p h y s i c a l 
and m e n t a l d i s a b i l i t i e s , w h i c h , t o g e t h e r w i t h . h i s , low.iback. and s h o u l d e r i n j u r i e s , 
p r e v e n t him from r e t u r n i n g t o his.work«at t h e . t i m e v , o f t h e , i n j u r y . S p e c i f i c a l l y , 
c l a i m a n t - s u f f e r s from-a noncompensable s e v e r e a n d . c h r o n i c c e r v i c a l s p o n d y l o l y s i s , 
s temming from 1 9 5 7 a 1 n o n a c t i v e - c h r o n i c d u o d e n a l i _ u l c e r , c h r o n i c b i l a t e r a l 
o s t e o a r t h r i t i s , c h r o n i c b i c i p i t a l t e n d i n i t i s l e f t s h o u l d e r , h i g h b l o o d p r e s s u r e , 
d i a b e t e s m y e l i t i s and m i l d d e p r e s s i o n . 

C l a i m a n t , - 62' y e a r s - o f .age a t hearing,•> has,, woxked f o r t h e same e m p l o y e r f o r 
33 y e a r s , p r a c t i c a l l y ' a l l h i s a d u l t l i f e . He h a s a t e n t h g r a d e e d u c a t i o n , h a s 
l i m i t e d r e a d i n g and w r i t i n g s k i l l s , and no.GED. ' C l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
K e i z e r , recommended i n 1987, and a g a i n i n 1 9 8 8 , c l t h a t c l a i m a n t n o t r e t u r n t o t h e 
work he had done f o r the. p a s t ' 33 y e a r s . 

V o c a t i o n a l s e r v i c e s -began on March. 3, 1988. . To be e l i g i b l e f o r v o c a t i o n a l 
s e r v i c e s , c l a i m a n t >must-not .be a b l e t o - r e t u r n - t o - r e g u l a r work, must no t be a b l e 
t o r e t u r n t o any o t h e r s u i t a b l e o r a v a i l a b l e , work, and must h a v e a s u b s t a n t i a l 
h a n d i c a p t o employment' "and r e q u i r e a s s i s t a n c e - t o overcome t h a t - h a n d i c a p . 
C l a i m a n t w a s ' d e t e r m i n e d e l i g i b l e f o r v o c a t i o n a l . a s s i s t a n c e . 

The e m p l o y e r a r g u e s ' t h a t c l a i m a n t h a s f a i l e d _to p r o v e t h a t i t w ould be 
f u t i l e f o r c l a i m a n t ' t o ' - f i n d a n o t h e r g a i n f u l . o c c u p a t i o n . I n m a k i n g s u c h an a s s e r 
t i o n , t h e e m p l o y e r . - r e l i e s on t h e s t a t e m e n t s o f K i r c h , c o u n s e l o r f o r S t o n e b r i d g e , 
who c o m p l e t e d t h e i n i t i a l v o c a t i o n a l , e v a l u a t i o n o f c l a i m a n t . We d i s a g r e e . 

K i r c h t e s t i f i e d r e l a t i v e t o t h e p r o c e d u r e s u s e d -in t h e v o c a t i o n a l a s s i s 
t a n c e program. G e n e r a l l y , K i r c h t e s t i f i e d t h a t t h e f i r s t d e t e r m i n a t i o n w ould be 
w h e t h e r c l a i m a n t c o u l d r e t u r n t o h i s . employment a t t h e t i m e o f t h e i n j u r y , e i t h e r 
on a m o d i f i e d work p l a n , 1 o r = p e r f o r m i n g some o t h e r f u n c t i o n . I f t h e a n s w e r was 
no, t h e n t h e v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r s . a n a l y z e d c l a i m a n t ' s t r a n s f e r 
a b l e s k i l l s and d e t e r m i n e d ' W h e t h e r , b a s e d on t h o s e s k i l l s , t h e r e w e r e any p o s i 
t i o n s a v a i l a b l e t o c l a i m a n t ; o t h e r , t h a n h i s p r i o r employment. K i r c h d e t e r m i n e d 
c l a i m a n t t o be e l i g i b l e f o r v o c a t i o n a l s e r v i c e s . 

C l a i m a n t c o o p e r a t e d " f u l l y w i t h S t o n e b r i d g e r e h a b i l i t a t i o n e f f o r t s f o r 
s e v e r a l months. K i r c h i n i t i a l l y n o t e d t h a t "no o c c u p a t i o n s w e r e i d e n t i f i e d i n 
w h i c h t h e [ c l a i m a n t ] would be a b l e t o u t i l i z e [ h i s ] s k i l l s . " Hpweve.r, K i r c h d i d 
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e v e n t u a l l y i d e n t i f y t h r e e s e p a r a t e p o s i t i o n s w h i c h m i g h t a l l o w c l a i m a n t t o work 
w i t h i n h i s c a p a b i l i t i e s . A f t e r d e t e r m i n i n g t h a t t h o s e t h r e e p o s i t i o n s w e r e a c t u 
a l l y o u t s i d e o f c l a i m a n t ' s a b i l i t i e s , s h e i d e n t i f i e d two o t h e r j o b s , f i r e m a n and 
l i m e s l u d g e m i x e r . Y e t , a f t e r e v a l u a t i n g t h e p o s i t i o n s more c a r e f u l l y , K i r c h 
d e t e r m i n e d t h a t t h o s e o c c u p a t i o n s , a s w e l l , were o u t s i d e o f c l a i m a n t ' s s k i l l 
l e v e l . 

K i r c h , i n c o n c l u d i n g c l a i m a n t was e l i g i b l e f o r s e r v i c e s , s p e c i f i c a l l y r e 
p o r t e d t h a t c l a i m a n t " has a s u b s t a n t i a l h a n d i c a p t o re- e m p l o y m e n t . He r e q u i r e s 
a s s i s t a n c e t o i d e n t i f y v o c a t i o n a l o p t i o n s a v a i l a b l e t o him." However, K i r c h c o n 
c l u d e d h e r r e p o r t by n o t i n g t h a t b e c a u s e c l a i m a n t had c h o s e n t o r e t i r e , v o c a 
t i o n a l s e r v i c e s w o u l d be t e r m i n a t e d . 

C l a i m a n t was s u b s e q u e n t l y e v a l u a t e d by H.J. Lageman & A s s o c i a t e s , I n c . 
Lageman c o m p l e t e d a f u l l a s s e s s m e n t o f c l a i m a n t ' s p h y s i c a l , m e n t a l and p s y c h o l o g 
i c a l c a p a b i l i t i e s . F u r t h e r , Lageman c o n s i d e r e d t h e f o l l o w i n g f a c t o r s i n mak i n g 
h i s f i n a l d e t e r m i n a t i o n : c l a i m a n t ' s b a c k g r o u n d i n f o r m a t i o n , h i s v o c a t i o n a l 
a c t i v i t y , h i s work h i s t o r y , h i s p e r c e p t i o n o f h i s own d i s a b i l i t y , h i s work t o l e r 
a n c e , p h y s i c a l c a p a c i t i e s and c h a r a c t e r i s t i c s . Lageman a l s o p e r f o r m e d a c o m p l e t e 
v o c a t i o n a l a n a l y s i s , e m p l o y a b i l i t y p r o f i l e . 

Lageman i d e n t i f i e d c l a i m a n t ' s p h y s i c a l and m e n t a l l i m i t a t i o n s . He n o t e d 
t h a t c l a i m a n t was t o t a l l y r e s t r i c t e d i n s t o o p i n g / b e n d i n g , t w i s t i n g , k n e e l i n g and 
c r o u c h i n g . C l a i m a n t i s l i m i t e d t o s i t t i n g , s t a n d i n g and w a l k i n g t o a p p r o x i m a t e l y 
30 m i n u t e s . He h a s l i f t i n g and c a r r y i n g r e s t r i c t i o n s i n t h a t he i s n o t t o l i f t 
o r c a r r y i n e x c e s s o f 10 pounds, and t h e n o n l y o c c a s i o n a l l y . Lageman c o n c l u d e d 
t h e a s s e s s m e n t by r e p o r t i n g t h a t "due t o t h e s e v e r i t y o f [ c l a i m a n t ' s ] p h y s i c a l 
c a p a b i l i t i e s , no o c c u p a t i o n s were i d e n t i f i e d w i t h i n h i s r e s i d u a l f u n c t i o n i n g 
c a p a c i t i e s . " Lageman a l s o n o t e d t h a t c l a i m a n t s u f f e r e d from a l a c k o f t r a n s f e r 
a b l e s k i l l s . Lageman o p i n e d t h a t i t would be f u t i l e f o r c l a i m a n t t o s e e k work. 
We a r e more p u r s u a d e d by t h e more w e l l - r e a s o n e d o p i n i o n o f Lageman. S e e Somers 
v. S A I F , 77 Or App 259 ( 1 9 8 6 ) . 

D e s p i t e c l a i m a n t ' s c o o p e r a t i o n i n v o c a t i o n a l a s s i s t a n c e a c t i v i t i e s , s u c h 
a c t i v i t i e s d i d n o t r e s u l t i n s u c c e s s f u l j o b p l a c e m e n t . F u r t h e r m o r e , b e c a u s e 
c l a i m a n t a c c e p t e d v o l u n t a r y r e t i r e m e n t , v o c a t i o n a l s e r v i c e s w e r e t e r m i n a t e d . We 
c o n c l u d e t h a t c l a i m a n t h a s d e m o n s t r a t e d t h a t he i s w i l l i n g t o r e - e n t e r t h e work 
f o r c e and t h a t he h a s made r e a s o n a b l e e f f o r t s t o do so b e c a u s e f u r t h e r work 
s e a r c h was f u t i l e . 

I n sum, c l a i m a n t ' s i m p a i r m e n t a t t r i b u t a b l e t o t h e c o m p e n s a b l e i n j u r y , i n 
c o m b i n a t i o n w i t h h i s p r e e x i s t i n g d i s a b l i n g m e d i c a l c o n d i t i o n s , b o t h p h y s i c a l and 
m e n t a l , p r e v e n t him from r e t u r n i n g t o h i s r e g u l a r employment. H i s a g e , l a c k o f 
e d u c a t i o n , l a c k o f t r a n s f e r a b l e s k i l l s and s e v e r e l y l i m i t e d p h y s i c a l c a p a b i l i 
t i e s , p r e v e n t him from f i n d i n g s u i t a b l e and g a i n f u l employment. F i n a l l y , c o n s i d 
e r i n g c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and l a c k o f t r a n s f e r a b l e s k i l l s , we f i n d 
t h a t a d d i t i o n a l e f f o r t s t o s e e k employment would be f u t i l e . 

We h o l d t h a t c l a i m a n t i s e n t i t l e d t o an award o f permanent t o t a l d i s a b i l 
i t y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 1, 1988, i s r e v e r s e d . C l a i m a n t i s aw a r d e d 
permanent t o t a l d i s a b i l i t y a s o f May 31, 1988. The e m p l o y e r i s p e r m i t t e d t o o f f 
s e t p e r m a n e n t p a r t i a l d i s a b i l i t y payments made s u b s e q u e n t t o t h e a f o r e m e n t i o n e d 
d a t e a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y b e n e f i t s . C l a i m a n t ' s a t t o r n e y 
i s a w a r d e d 2 5 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h i s o r d e r , n o t t o 
e x c e e d $6,000. A c l i e n t - p a i d f e e , n o t t o e x c e e d $1,250, p a y a b l e f rom t h e s e l f -
i n s u r e d e m p l o y e r t o i t s c o u n s e l , i s a p p r o v e d . 
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WCB C a s e No. 85-13769 
ORDER ON REVIEW 

B i s c h o f f & S t r o o b a n d , C l a i m a n t A t t o r n e y s 
A r t h u r S t e v e n s ( S a i f ) , D e f e n s e Attorney-

R e v i e w e d by B o a r d Members N i c h o l s and B r i t t i n g h a m . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w of R e f e r e e H o w e l l ' s o r d e r t h a t 
g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y i n l i e u o f D e t e r m i n a t i o n O r d e r s 
a w a r d i n g 25 p e r c e n t (80 d e g r e e s ) f o r a low b a c k and p s y c h o l o g i c a l c o n d i t i o n . On 
r e v i e w , t h e i s s u e i s e x t e n t o f u n s c h e d u l e d permanent d i s a b i l i t y , i n c l u d i n g 
p e r m a n e n t t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was 52 y e a r s o l d a t h e a r i n g . He h a s a s i x t h g r a d e e d u c a t i o n . 
H i s p r i o r work e x p e r i e n c e i n c l u d e s r a i l r o a d l a b o r and m i l l w o r k . He h a s p r i m a r 
i l y b e e n employed a s a t r u c k d r i v e r , i n c l u d i n g l o g , dump, and o v e r - t h e - r o a d 
t r u c k s . 

C l a i m a n t had h i s r i g h t l u n g removed i n 1976 a s t h e r e s u l t o f pneumonia. 
I n 1979, he s u f f e r e d a c ompensable i n j u r y t o h i s r i g h t knee and u n d e r w e n t a 
p a t e l l e c t o m y i n w h i c h h i s r i g h t k n e e c a p was removed. On J a n u a r y 11, 1984, 
c l a i m a n t f e l l w h i l e employed a s a l o g t r u c k d r i v e r and r e i n j u r e d h i s r i g h t k n ee. 
D u r i n g t r e a t m e n t f o r t h i s i n j u r y , he d e v e l o p e d low b a c k p a i n s e c o n d a r y t o h i s 
k n e e i n j u r y . 

S i n c e 1984, c l a i m a n t has a t t e m p t e d t o r e t u r n t o work a s a t r u c k d r i v e r a 
number o f t i m e s . E a c h a t t e m p t has been u n s u c c e s s f u l b e c a u s e o f h i s p h y s i c a l r e 
s t r i c t i o n s . 

An o n - t h e - j o b t r a i n i n g program was d e v e l o p e d i n 1985 t o t r a i n c l a i m a n t a s 
a s c h o o l c u s t o d i a n / m a i n t e n a n c e p e r s o n . T h i s j o b i n v o l v e d l i g h t d u t y work. 
C l a i m a n t d i d c l e a n - u p and e l e c t r i c a l , c a r p e n t r y and p l u m b i n g m a i n t e n a n c e and r e 
p a i r . He c o u l d work up t o s i x h o u r s p e r day, f i v e d a y s p e r week. F o l l o w i n g 
t h i s t r a i n i n g p e r i o d , c l a i m a n t was u n a b l e t o o b t a i n employment, d e s p i t e t h e 
a v a i l a b i l i t y o f a wage s u b s i d y program, due t o r e a s o n s u n r e l a t e d t o h i s compens
a b l e i n j u r y . 

C l a i m a n t c o n t i n u e d t o l o o k f o r work u n t i l A p r i l 15, 1987, when he s u f f e r e d 
a m i l d t o m o d e r a t e m y o c a r d i a l i n f a r c t i o n . He underwent a n g i o p l a s t y and 
i m p r o v e d . 

C l a i m a n t s u f f e r s c o n s t a n t low b a c k p a i n and f r e q u e n t p a i n i n t h e r i g h t 
k n e e . H i s e n d u r a n c e h a s been r e d u c e d from t h e f i v e t o s i x h o u r s p e r day he had 
d e m o n s t r a t e d d u r i n g h i s t r a i n i n g p e r i o d t o about two and one h a l f h o u r s o f 
a c t i v i t y s i n c e h i s h e a r t a t t a c k . 

C l a i m a n t i s q u a l i f i e d f o r a p a r t t i m e p o s i t i o n p e r f o r m i n g l i g h t 
m a i n t e n a n c e . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t i s p e r m a n e n t l y r e s t r i c t e d t o l i g h t d u t y work. 

C l a i m a n t i s n o t p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work 
a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , e i t h e r a s a r e s u l t o f h i s c o m p e n s a b l e i n 
j u r y and p r e e x i s t i n g d i s a b i l i t i e s , o r a s a r e s u l t o f h i s p h y s i c a l d i s a b i l i t y i n 
c o m b i n a t i o n w i t h h i s s o c i a l , v o c a t i o n a l , and e d u c a t i o n a l b a c k g r o u n d . 
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C l a i m a n t h a s s u f f e r e d a 70 p e r c e n t l o s s o f e a r n i n g c a p a c i t y a s a r e s u l t o f 
h i s c o m p e n s a b l e i n j u r i e s . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t i s n o t t o t a l l y d i s 
a b l e d by p h y s i c a l i n c a p a c i t y a l o n e . L i k e t h e R e f e r e e , we do n o t c o n s i d e r p h y s i 
c a l d i s a b i l i t y r e l a t e d t o c l a i m a n t ' s h e a r t c o n d i t i o n . Nor do we c o n s i d e r p h y s i 
c a l d i s a b i l i t y a t t r i b u t a b l e t o e m o t i o n a l p r o b l e m s r e s u l t i n g from t h e h e a r t c o n 
d i t i o n . C l a i m a n t ' s h e a r t c o n d i t i o n became d i s a b l i n g i n A p r i l 1987, w e l l a f t e r 
t h e J a n u a r y 1984 i n j u r y . A c o n d i t i o n t h a t becomes d i s a b l i n g a f t e r an i n j u r y i s 
n o t c o n s i d e r e d i n d e t e r m i n i n g permanent t o t a l d i s a b i l i t y . W e y e r h a e u s e r Co. v. 
R e e s , 85 Or App 325 ( 1 9 8 7 ) . 

We d i s a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d u n d e r t h e "odd l o t " d o c t r i n e . W i l s o n v. W e y e r h a u s e r , 30 Or 
App 403 ( 1 9 7 7 ) . The R e f e r e e found t h a t c l a i m a n t had e a r n e d wages o f $8.00 an 
h o u r f o r a g r e a t e r t h a n 40-hour week and was r e c e i v i n g t e m p o r a r y t o t a l d i s a b i l 
i t y o f a b o u t $1,200 p e r month i n 1984. The R e f e r e e f u r t h e r f o u n d t h a t c l a i m a n t 
c o u l d p e r f o r m l i g h t d u t y s c h o o l m a i n t e n a n c e work, 25 t o 30 h o u r s p e r week, a t 
$5.00 p e r h o u r . The R e f e r e e c o n c l u d e d t h a t a p a r t t i m e j o b p a y i n g l e s s t h a n 
h a l f o f c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y award was n o t " g a i n f u l and s u i t 
a b l e " employment a s t h o s e t e r m s a r e u s e d i n ORS 656.206. A c c o r d i n g l y , he c o n 
c l u d e d t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y d i s a b l e d . We d i s a g r e e . 

The i s s u e i n a permanent t o t a l d i s a b i l i t y c a s e i s w h e t h e r t h e c l a i m a n t i s 
p r e c l u d e d from r e g u l a r l y p e r f o r m i n g work a t any g a i n f u l and s u i t a b l e o c c u p a t i o n , 
n o t w h e t h e r c l a i m a n t i s c a p a b l e o f p e r f o r m i n g . w o r k p a y i n g a wage c o m p a r a b l e t o 
h i s p r e - i n j u r y e a r n i n g s . ORS 6 5 6 . 2 0 6 ( 1 ) . The p u r p o s e o f p ermanent t o t a l d i s 
a b i l i t y i s t o m a i n t a i n c l a i m a n t s who a r e t o t a l l y p r e c l u d e d from s u p p o r t i n g them
s e l v e s . S e e G e o r g i a P a c i f i c v. P e r r y , 92 Or App 56 ( 1 9 8 8 ) ; H a r r y J . B a t t i l e q a , 
38 Van N a t t a 617 ( 1 9 8 6 ) ; S h a r o n B a r k a s e y , 37 Van N a t t a 1652 ( 1 9 8 5 ) . I t i s 
a p p r o p r i a t e t o deny t h e m a i n t e n a n c e b e n e f i t s o f a permanent t o t a l d i s a b i l i t y 
a w a rd when a c l a i m a n t i s c a p a b l e o f e a r n i n g a l i v i n g , e v e n a t a r a t e b e l o w h i s 
p r e - i n j u r y e a r n i n g r a t e . W a l t e r L . L a C h a p p e l l e , 36 Van N a t t a 1565 ( 1 9 8 4 ) . 
H ere, we c o n c l u d e t h a t p a r t - t i m e work, 25 t o 30 h o u r s p e r week, a t $5.00 p e r 
h o u r , i s " g a i n f u l and s u i t a b l e " employment w i t h i n t h e meaning o f ORS 6 5 6.206. 
We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

P e r m anent P a r t i a l D i s a b i l i t y 

As we c o n c l u d e t h a t c l a i m a n t i s n o t p e r m a n e n t l y t o t a l l y d i s a b l e d , we r a t e 
t h e e x t e n t o f h i s p a r t i a l d i s a b i l i t y . The e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r 
t i a l d i s a b i l i t y i s m e a s u r e d by t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e 
c o m p e n s a b l e i n j u r y . . ORS 656.214 ( 5 ) . To d e t e r m i n e t h e l o s s o f e a r n i n g c a p a c 
i t y , one c o n s i d e r s m e d i c a l and l a y e v i d e n c e o f p h y s i c a l i m p a i r m e n t r e s u l t i n g 
from t h e c o m p e n s a b l e i n j u r y and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c 
t o r s s e t f o r t h i n OAR 436-30-380 e t s e g . C l a i m a n t was 52 y e a r s o l d a t t h e t i m e 
o f h e a r i n g . He h a s s i x y e a r s o f f o r m a l e d u c a t i o n . He i s n o t c a p a b l e o f p e r 
f o r m i n g t h e l o n g - h a u l t r u c k d r i v i n g j o b s he h e l d p r i o r ' t o t h e i n j u r y . He i s 
a b l e t o p e r f o r m p a r t - t i m e l i g h t d u t y s c h o o l m a i n t e n a n c e work, b u t s u c h work p a y s 
s i g n i f i c a n t l y l e s s t h a n c l a i m a n t ' s j o b a t t h e t i m e o f i n j u r y . 

T a k i n g i n t o a c c o u n t c l a i m a n t ' s age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l 
i t y , i m p a i r m e n t , and t h e l a b o r m a r k e t , we f i n d t h a t an award o f 70 p e r c e n t (224 
d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y more a d e q u a t e l y c o m p e n s a t e s c l a i m a n t 
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f o r t h e l o s s o f e a r n i n g power he h a s s u f f e r e d a s a r e s u l t o f h i s c o m p e n s a b l e 
i n j u r i e s . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d O c t o b e r 21, 1987, i s r e v e r s e d i n p a r t and modi
f i e d i n p a r t . I n l i e u o f t h e R e f e r e e ' s permanent t o t a l d i s a b i l i t y award, and i n 
a d d i t i o n t o t h e 25 p e r c e n t (80 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y awarded 
by D e t e r m i n a t i o n O r d e r s , c l a i m a n t i s awarded an a d d i t i o n a l 45 p e r c e n t (144 
d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y , g i v i n g him a t o t a l a w ard t o d a t e o f 
70 p e r c e n t (224 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s c o m p e n s a b l e 
i n j u r i e s . The R e f e r e e ' s a t t o r n e y f e e award t o c l a i m a n t ' s a t t o r n e y i s a d j u s t e d 
a c c o r d i n g l y . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
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ORDER ON REVIEW 
M i c h a e l B. Dye, C l a i m a n t A t t o r n e y 
G a r r e t t , e t a l , C l a i m a n t A t t o r n e y s 

R e v i e w e d by Boa r d Members P e r r y and H o w e l l . 
C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B o r c h e r s ' o r d e r t h a t : ( 1 ) de

c l i n e d t o c o n s i d e r t h e i s s u e o f m e d i c a l s e r v i c e s ; and ( 2 ) d e c l i n e d t o a s s e s s 
p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e 
i s s u e s a r e r e s j u d i c a t a and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t a s s e t f o r t h i n t h e 
" F i n d i n g s " s e c t i o n o f t h e o p i n i o n and o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t , u n d e r t h e d o c t r i n e o f r e s j u d i c a t a , a p r i o r 
S e t t l e m e n t S t i p u l a t i o n b a r r e d c l a i m a n t from l i t i g a t i n g t h e i s s u e o f m e d i c a l s e r 
v i c e s . The R e f e r e e r e a s o n e d t h a t b e c a u s e t h e i s s u e o f payment o f m e d i c a l b i l l s 
was r i p e f o r a d j u d i c a t i o n and c o u l d have been r a i s e d a t t h e t i m e o f t h e s t i p u l a 
t i o n , c l a i m a n t was p r e c l u d e d from l i t i g a t i n g h e r c l a i m . We a g r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n , b u t we b a s e our o p i n i o n upon t h e f o l l o w i n g r e a s o n i n g . 

We do n o t a g r e e w i t h t h e R e f e r e e t h a t r e s j u d i c a t a b a r s c l a i m a n t ' s 
c l a i m f o r m e d i c a l s e r v i c e s . The s t i p u l a t i o n e n t e r e d i n t o by t h e p a r t i e s d i s 
p o s e d o f c l a i m s o f a g g r a v a t i o n and u n s c h e d u l e d d i s a b i l i t y , b u t d i d n o t e x p r e s s l y 
r e s o l v e t h e c l a i m f o r m e d i c a l s e r v i c e s . The d o c t r i n e o f r e s j u d i c a t a a p p l i e s i f 
a c l a i m i s l i t i g a t e d t o a f i n a l judgment; t h e r e f o r e i t i s n o t a p p l i c a b l e i n t h e 
p r e s e n t c a s e . S e e C a r r v . A l l i e d P l a t i n g Co., 81 Or App 306, 309 ( 1 9 8 6 ) . 

We c o n c l u d e , however, t h a t on t h e f a c t s o f t h i s c a s e , c l a i m a n t 
w a i v e d h e r r i g h t t o a s s e r t a c l a i m f o r m e d i c a l s e r v i c e s . I n h e r b r i e f on r e 
v i e w , c l a i m a n t c o n c e d e s t h a t , a t t h e t i m e o f t h e s t i p u l a t i o n , m e d i c a l b i l l s were 
o u t s t a n d i n g , t h e e m p l o y e r had s t a t e d i t s i n t e n t i o n n o t t o pay t h e b i l l s and 
c l a i m a n t and h e r a t t o r n e y were aware o f t h e s i t u a t i o n . C l a i m a n t n e v e r t h e l e s s 
s i g n e d a s t i p u l a t i o n agreement w h i c h p r o v i d e d t h a t " a l l i s s u e s r a i s e d by 
c l a i m a n t ' s R e q u e s t f o r H e a r i n g , o r t h a t c o u l d have been r a i s e d , w e r e c o n c l u 
s i v e l y s e t t l e d o r w a i v e d " . At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t s h e u n d e r s t o o d 
t h e s e t t l e m e n t would r e s o l v e t h e o u t s t a n d i n g c l a i m s f o r m e d i c a l s e r v i c e s . 
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We f i n d t h a t , u n d e r t h e s e c i r c u m s t a n c e s , c l a i m a n t r e l i n q u i s h e d h e r 
r i g h t t o b r i n g a c l a i m f o r m e d i c a l s e r v i c e s . B e c a u s e c l a i m a n t c o u l d h a v e a r t i c 
u l a t e d s u c h an e n t i t l e m e n t a t t h e t i m e t h e s t i p u l a t i o n was e n t e r e d i n t o , h e r 
f a i l u r e t o do s o c o n s t i t u t e s a w a i v e r o f h e r c l a i m . 

As we h a v e a f f i r m e d t h e d e c i s i o n o f t h e R e f e r e e , t h e i s s u e o f p e n a l 
t i e s and a t t o r n e y f e e s i s moot. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 17, 1988 i s a f f i r m e d . A c l i e n t -
p a i d f e e , n o t t o e x c e e d $656.50, i s a p p r o v e d , p a y a b l e by t h e s e l f - i n s u r e d em
p l o y e r t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DEAN E . POWERS, C l a i m a n t 

WCB C a s e Nos. 87-09442 & 87-07927 
ORDER ON REVIEW 

F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l , D e f e n s e A t t o r n e y s 
R o b e r t s , e t a l , D e f e n s e A t t o r n e y s 

R e v i e w e d by B o a r d Members H o w e l l and S p e e r . 

C o n t i n e n t a l C a s u a l t y I n s u r a n c e Company (CNA) r e q u e s t s r e v i e w o f 
R e f e r e e T h y e ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r h i s p s y c h i a t r i c c o n d i t i o n ; and ( 2 ) u p h e l d A m e r i c a n I n t e r n a t i o n a l 
A d j u s t m e n t Company's (AIAC) d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t i s a 2 9 - y e a r - o l d warehouseman who h a s had a h i s t o r y o f 
f u n c t i o n a l g a s t r o i n t e s t i n a l d i s t r e s s s i n c e 1975. C l a i m a n t began w o r k i n g f o r t h e 
e m p l o y e r i n 1980. I n June. 1985, he was a s k e d t o t r a i n a new f o r e m a n f o r t h e em
p l o y e r . C l a i m a n t ' s c o - w o r k e r s r e s e n t e d t h e foreman and began t o h a r a s s c l a i m a n t 
f o r h i s a t t e m p t s t o a s s i s t t h e new employee. On an a l m o s t d a i l y b a s i s , t h e c o 
w o r k e r s c a l l e d c l a i m a n t names and swore a t him. On s e v e r a l o c c a s i o n s , he was 
n e a r l y s t r u c k b y . a f o r k l i f t . 

I n J u n e 1986, c l a i m a n t sought, t r e a t m e n t f o r symptoms o f v o m i t i n g , 
d i a r r h e a and h e a d a c h e s . He was t a k e n o f f work by h i s d o c t o r and h i s g a s t r o 
i n t e s t i n a l c o n d i t i o n c l a i m was a c c e p t e d by AIAC. I n A u g u s t 1986, CNA r e p l a c e d 
AIAC a s t h e e m p l o y e r ' s i n s u r e r . 

C l a i m a n t ' s symptoms improved and he r e t u r n e d t o work i n S e p t e m b e r 
1986. S e v e r a l d a y s a f t e r c l a i m a n t ' s r e t u r n t o work, one o f h i s c o - w o r k e r s d r o v e 
a f o r k l i f t t o w a r d him and d i d n o t s w e r v e u n t i l t h e l a s t moment. He r e p o r t e d t h e 
i n c i d e n t t o h i s d o c t o r and was a g a i n t a k e n o f f work. 

C l a i m a n t r e t u r n e d t o work i n November 1986 and t h e h a r a s s m e n t c o n 
t i n u e d . A f t e r b e i n g t a k e n o f f work i n December, he d i d n o t r e t u r n u n t i l A u g u s t 
1987, when he was r e a s s i g n e d t o a d i f f e r e n t a r e a . 
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I n May 1987, AIAC d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s p s y c h i a t r i c 
c o n d i t i o n c l a i m . I n J u n e 1987, CNA d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c l a i m 
f o r t h e same c o n d i t i o n . 

C l a i m a n t ' s e x p o s u r e , w h i l e CNA was on t h e r i s k , i n d e p e n d e n t l y c o n 
t r i b u t e d t o a w o r s e n i n g o f h i s o f h i s u n d e r l y i n g p s y c h i a t r i c c o n d i t i o n . 

.CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t CNA. was r e s p o n s i b l e f o r c l a i m a n t ' s c l a i m . He 
c o n c l u d e d t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had w o r s e n e d and become more 
s y m p t o m a t i c w h i l e CNA was on t h e r i s k . The R e f e r e e h e l d t h a t c l a i m a n t ' s c o n d i 
t i o n had i m p r o v e d p r i o r t o h i s r e t u r n t o work i n September 1986, b u t t h e f o r k -
l i f t i n c i d e n t s i g n i f i c a n t l y a f f e c t e d him. We a g r e e w i t h t h e R e f e r e e t h a t CNA i s 
r e s p o n s i b l e f o r c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n c l a i m , b u t we b a s e o u r c o n c l u 
s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

S t a n d a r d o f R e v i e w 

A t t h e o u t s e t , we n o t e t h a t t h i s c a s e i s s u b j e c t t o de novo r e v i e w . 
A l t h o u g h ORS 6 5 6 . 3 0 7 ( 2 ) h a s been amended t o l i m i t B o a r d r e v i e w o f a r b i t r a t o r s ' 
d e c i s i o n s i n r e s p o n s i b i l i t y c a s e s t o q u e s t i o n s o f law, t h e amendments do n o t 
a p p l y i n t h i s c a s e . We have p r e v i o u s l y c o n c l u d e d t h a t t h e H e a r i n g s D i v i s i o n ' s 
r e c e i p t o f t h e .307 o r d e r i s t h e c r i t i c a l e v e n t f o r p u r p o s e s o f d e t e r m i n i n g 
w h i c h l a w g o v e r n s i n r e s p o n s i b i l i t y c a s e s . See T i m o t h y R. S c h r o e d e r , 41 Van 
N a t t a 568 ( 1 9 8 9 ) . Here, t h e H e a r i n g s D i v i s i o n r e c e i v e d t h e .307 o r d e r on J u l y 
15, 1987. We c o n c l u d e t h a t t h e c a s e i s g o v e r n e d by p r e - 1 9 8 8 l a w . 

R e s p o n s i b i l i t y 

Under t h e l a s t i n j u r i o u s e x p o s u r e r u l e , f u l l l i a b i l i t y i s p l a c e d on 
t h e c a r r i e r a t t h e t i m e o f t h e most r e c e n t i n j u r y o r e x p o s u r e t h a t b e a r s a 
c a u s a l r e l a t i o n t o t h e w o r k e r ' s d i s a b i l i t y . B o i s e C a s c a d e C o r p . v. S t a r b u c k , 
296 Or 238 ( 1 9 8 4 ) ; H e n s e l P h e l p s C o n s t , v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 
R e s p o n s i b i l i t y w i l l be p l a c e d upon t h e most r e c e n t i n s u r e r whose w o r k p l a c e 
c o n d i t i o n s c o n t r i b u t e d , however s l i g h t l y , t o a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y 
i n g c o n d i t i o n . M i s s i o n I n s . Co. v. Dundon, 86 Or App 470 ( 1 9 8 7 ) . 

The R e f e r e e p r o p e r l y a s s i g n e d r e s p o n s i b i l i t y t o CNA, b e c a u s e i t was 
t h e most r e c e n t i n s u r e r on t h e r i s k whose w o r k p l a c e c o n d i t i o n s i n d e p e n d e n t l y 
c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . We f i n d H e n s e l 
P h e l p s , s u p r a , t o be c o n t r o l l i n g i n t h e i n s t a n t c a s e . T h i s c a s e i n v o l v e s an 
a g g r a v a t i o n / n e w i n j u r y s i t u a t i o n b e c a u s e AIAC had p r e v i o u s l y a c c e p t e d c l a i m a n t ' s 
g a s t r o i n t e s t i n a l d i s t r e s s c l a i m . Y e t , t h e a p p l i c a t i o n o f t h e r u l e i n H e n s e l 
P h e l p s d o e s n o t a l t e r t h e outcome o f t h i s c a s e . S u b j e c t t o t h e f o r e g o i n g , we 
a d o p t t h e R e f e r e e ' s " C o n c l u s i o n s and O p i n i o n " w h i c h found CNA r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u n e 3, 1988, i s a f f i r m e d . A c l i e n t - p a i d 
f e e , n o t t o e x c e e d $1,268, p a y a b l e by American' I n t e r n a t i o n a l A d j u s t m e n t Company 
t o i t s c o u n s e l , i s a p p r o v e d . A c l i e n t - p a i d f e e , n o t t o e x c e e d $1,536, p a y a b l e 
by C o n t i n e n t a l C a s u a l t y I n s u r a n c e Company t o i t s c o u n s e l , i s a p p r o v e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
KENNETH W. SIMONSON, C l a i m a n t 

WCB C a s e No. 87-10305 
ORDER ON RECONSIDERATION 

F r a n k J . S u s a k , C l a i m a n t A t t o r n e y 
Schwabe, e t a l , D e f e n s e A t t o r n e y s 

R e v i e w e d by B o a r d Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

On O c t o b e r 17, 1989, we a b a t e d and w i t h d r e w o u r O c t o b e r 11, 1989 O r d e r on 
R e v i e w f o r r e c o n s i d e r a t i o n . A f t e r f u r t h e r c o n s i d e r a t i o n o f t h i s m a t t e r , we 
i s s u e t h e f o l l o w i n g o r d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Hoguet's o r d e r t h a t : ( 1 ) u p h e l d t h e 
s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r o n g o i n g m e d i c a l s e r v i c e s ; 
and ( 2 ) a f f i r m e d t h e e m p l o y e r ' s s e l f - c l o s u r e o f c l a i m a n t ' s i n j u r y c l a i m . On r e 
v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s F i n d i n g s o f F a c t , a s s u p p l e m e n t e d by t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s . 

C l a i m a n t ' s r e p o r t s o f d i s a b i l i t y t o h i s p h y s i c i a n s w e r e i n c o n s i s t e n t w i t h 
s u r v e i l l a n c e p e r f o r m e d on him by a n e i g h b o r and an i n s u r a n c e i n v e s t i g a t o r h i r e d 
t o o b s e r v e him. Whereas c l a i m a n t p r e s e n t e d t o t h e e x a m i n i n g p h y s i c i a n s a s s u b 
s t a n t i a l l y d i s a b l e d , s u r v e i l l a n c e r e v e a l e d l i t t l e i n t h e way o f o b s e r v a b l e d i s 
a b i l i t y . 

J o e l J o h n s o n , c l a i m a n t ' s n e i g h b o r , i s c r e d i b l e . W i l l i a m Champion, t h e em
p l o y e r ' s i n v e s t i g a t o r , i s c r e d i b l e . N e i t h e r c l a i m a n t n o r h i s w i f e a r e c r e d i b l e . 

CONCLUSIONS OF LAW AND OPINION 

The e m p l o y e r c l o s e d ' t h e c l a i m on J u n e 12, 1987 by means o f a N o t i c e o f 
C l o s u r e . On t h e same d a t e , t h e e m p l o y e r i s s u e d a d e n i a l o f any and a l l m e d i c a l 
c o n d i t i o n s a f t e r March 15, 1987. The d e n i a l a d v i s e d c l a i m a n t t h a t h i s c l a i m had 
b e e n a d m i n i s t r a t i v e l y c l o s e d . The d e n i a l c o n t a i n e d t h e p r o p e r a p p e a l r i g h t s . 
The N o t i c e o f C l o s u r e c o n t a i n e d t h e p r o p e r n o t i c e w i t h r e g a r d t o c l a i m a n t ' s 
r i g h t t o r e q u e s t a D e t e r m i n a t i o n O r d e r w i t h i n a y e a r o f c l o s u r e . 

The R e f e r e e c o n c l u d e d t h a t t h e e m p l o y e r ' s c l o s u r e was p r o p e r . However, no 
e x p l a n a t i o n f o r t h i s c o n c l u s i o n was p r o v i d e d . 

C l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n f i n d i n g t h e e m p l o y e r ' s c l a i m 
c l o s u r e t o h a v e been p r o p e r l y e x e c u t e d . S p e c i f i c a l l y , he a s s e r t s t h a t he was 
n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e t h e e m p l o y e r c l o s e d h i s c l a i m . C l a i m a n t 
a l s o a r g u e s t h a t t h e m e d i c a l s e r v i c e d e n i a l was an i m p r o p e r p r e - c l o s u r e d e n i a l 
u n d e r S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 ( 1 9 8 3 ) , and R o l l e r 
v. W e y e r h a e u s e r Co., 67 Or App 583 ( 1 9 8 4 ) . The e m p l o y e r a r g u e s t h a t t h e a f o r e 
m e n t i o n e d c a s e s do n o t a p p l y b e c a u s e i t s d e n i a l came a f t e r i t c l o s e d t h e c l a i m . 
The e m p l o y e r a l s o c o n t e n d s t h a t t h e R e f e r e e was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r 
c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g t h e a l l e g e d i m p r o p e r c l a i m c l o s u r e i s s u e . 
C o n s e q u e n t l y , t h e e m p l o y e r s u b m i t s t h a t t h e o n l y i s s u e p r o p e r l y b e f o r e u s i s t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s o n g o i n g m e d i c a l s e r v i c e s . 
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A f t e r r e v i e w i n g t h e p r o c e d u r a l h i s t o r y o f t h i s c l a i m , we f i n d t h a t t h e 
R e f e r e e was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e i s s u e o f t h e a l l e g e d i m p r o p e r 
c l a i m c l o s u r e . I n MacDonald v. Safeway S t o r e s , I n c . , 87 Or App 86 ( 1 9 8 7 ) , t h e 
c l a i m a n t s u s t a i n e d a co m p e n s a b l e i n j u r y f o r w h i c h he was t r e a t e d and u l t i m a t e l y 
f o u n d s t a t i o n a r y . The i n s u r e r c l o s e d t h e c l a i m and t h e c l a i m a n t l a t e r f i l e d an 
a g g r a v a t i o n c l a i m , w h i c h t h e i n s u r e r d e n i e d . The c l a i m a n t r e q u e s t e d a h e a r i n g 
c o n c e r n i n g t h e d e n i a l and t h e c l a i m c l o s u r e . The B o a r d h e l d t h a t t h e R e f e r e e 
l a c k e d j u r i s d i c t i o n t o c o n s i d e r t h e c l a i m c l o s u r e i s s u e . The c o u r t a f f i r m e d , c o n 
c l u d i n g t h a t , u n d e r f o r m e r ORS 6 5 6 . 2 6 8 ( 3 ) , c l a i m a n t was r e q u i r e d t o s e e k a D e t e r 
m i n a t i o n O r d e r f i r s t . 

H e r e , a s i n MacDonald, f o r m e r ORS 6 5 6 . 2 6 8 ( 3 ) i s a p p l i c a b l e . T h e r e f o r e , i f 
c l a i m a n t w i s h e d t o c o n t e s t t h e N o t i c e o f C l o s u r e , i t was n e c e s s a r y t h a t he s e e k a 
D e t e r m i n a t i o n O r d e r b e f o r e r e q u e s t i n g a h e a r i n g . S i n c e c l a i m a n t d i d n o t do s o , 
t h e R e f e r e e was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e c l a i m c l o s u r e i s s u e . 

C o m p e n s a b i l i t y 

As p r e v i o u s l y n o t e d , c l a i m a n t a s s e r t s t h a t t h e d e n i a l i s i m p r o p e r u n d e r t h e 
p r i n c i p l e s e s p o u s e d by t h e S a f s t r o m and R o l l e r d e c i s i o n s . We d i s a g r e e . 

I n a s m u c h a s t h e d e n i a l i s s u e d p o s t - c l o s u r e , i t i s p r o c e d u r a l l y p r o p e r . See 
G u e r r e r o v . S t a y t o n C a n n i n g Co., 92 Or App 209 ( 1 9 8 8 ) . M oreover, c o n s i d e r i n g t h e 
t i m i n g o f t h e c l a i m c l o s u r e and t h e i s s u a n c e o f t h e d e n i a l , we do n o t v i e w t h e em
p l o y e r ' s c o n d u c t a s an a t t e m p t t o s h o r t c u t t h e o r d i n a r y p r o c e s s o f c l a i m c l o s u r e . 
S e e C h a f f e e v . N o l t , 94 Or App 83 ( 1 9 8 8 ) . I n r e a c h i n g t h i s c o n c l u s i o n , t h e 
S a f s t r o m - R o l l e r a n a l o g y , a s e x p r e s s e d i n t h e B o a r d ' s p r i o r o r d e r , i s e x p r e s s l y 
w i t h d r a w n and d i s a v o w e d . 

A c c o r d i n g l y , we p r o c e e d w i t h o u r c o n s i d e r a t i o n o f t h e c o m p e n s a b i l i t y i s s u e . 
The R e f e r e e d i d n o t s p e c i f i c a l l y a d d r e s s w h e t h e r c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m 
i s c o m p e n s a b l e . A f t e r r e v i e w i n g t h i s r e c o r d , we f i n d t h a t i t i s n o t . 

C l a i m a n t must e s t a b l i s h t h a t h i s need f o r m e d i c a l s e r v i c e s i s b o t h r e a s o n 
a b l e and n e c e s s a r y a s a r e s u l t o f h i s compensable i n j u r y . ORS 6 5 6 . 2 4 5 ( 1 ) . The 
R e f e r e e s p e c i f i c a l l y found c l a i m a n t not c r e d i b l e . The m e d i c a l e v i d e n c e s u p p o r t i n g 
t h i s c l a i m i s l a r g e l y dependent on t h e h i s t o r y p r o v i d e d by c l a i m a n t t o h i s p h y s i 
c i a n s . C o n s e q u e n t l y , we q u e s t i o n t h e r e l i a b i l i t y o f t h e h i s t o r i e s g i v e n and do 
no t f i n d t h e m e d i c a l r e p o r t s g e n e r a t e d from them t o be p e r s u a s i v e . I n c o n c l u s i o n , 
c l a i m a n t h a s n o t e s t a b l i s h e d t h e c o m p e n s a b i l i t y • o f h i s m e d i c a l s e r v i c e s c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 29, 1988 i s a f f i r m e d . A c l i e n t - p a i d f e e , 
p a y a b l e from t h e e m p l o y e r t o i t s c o u n s e l , i s a p p r o v e d , n o t t o e x c e e d $3,076. 

B o a r d Member C r i d e r , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I c o n c u r i n t h a t p o r t i o n o f t h e o r d e r c o n c l u d i n g t h a t t h e c l a i m c l o s u r e 
i s s u e was n o t p r o p e r l y b e f o r e t h e R e f e r e e b e c a u s e c l a i m a n t had n o t f i r s t r e 
q u e s t e d a D e t e r m i n a t i o n O r d e r . However, I d i s s e n t from t h e b a l a n c e o f t h e 
o r d e r . 

The i n s u r e r c l o s e d c l a i m a n t ' s a c c e p t e d i n j u r y c l a i m by N o t i c e o f C l o s u r e 
d a t e d J u n e 12, 1987. The same day, t h e i n s u r e r d e n i e d " t h e e f f e c t s and m e d i c a l 
c o n d i t i o n s you a r e s u f f e r i n g from a f t e r March 15, 1987." The d e n i a l a d d r e s s e s 
c l a i m a n t ' s c o n d i t i o n from March 15 t h r o u g h J u n e 12, 1987, a l t h o u g h t h a t c o n d i 
t i o n c a n n o t be d i s t i n g u i s h e d from t h e a c c e p t e d c o n d i t i o n . 
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The m a j o r i t y s u b m i t s t h a t b e c a u s e t h e d e n i a l d i d n o t i s s u e b e f o r e .the 
N o t i c e o f C l o s u r e , i t d o e s n o t v i o l a t e t h e p r i n c i p l e s s t a t e d i n R o l l e r v . 
W e y e r h a e u s e r , 67 Or App 583 ( 1 9 8 4 ) , e v e n though i t a f f e c t s a p e r i o d p r e - c l o s u r e . 
The m a j o r i t y r e a s o n s t h a t b e c a u s e t h e d e n i a l d i d ,not i s s u e p r e - c l o s u r e , i t was 
n o t u s e d a s a s u b s t i t u t e f o r c l o s u r e . 

A l t h o u g h t h e d e n i a l a c t u a l l y was not u s e d a s a s u b s t i t u t e f o r c l o s u r e 
s i n c e t h e c l a i m was c l o s e d , i t was c e r t a i n l y u s e d a s a s u b s t i t u t e f o r t i m e l y 
c l o s u r e . I f a l l o w e d t o s t a n d , i t d e n i e s t r e a t m e n t f o r t h e a c c e p t e d c o n d i t i o n 
f o r a p e r i o d w e l l b e f o r e c l o s u r e j u s t a s e f f e c t i v e l y a s i f i t had i s s u e d t h r e e 
months b e f o r e c l o s u r e . 

C h a f f e e v . N o l t , 94 Or App 83 (19 8 8 ) does not s u p p o r t t h i s r e s u l t . I n 
C h a f f e e t h e d e n i a l a d d r e s s e d t h e c l a i m a n t ' s c o n d i t i o n o n l y t h r e e d a y s b e f o r e 
c l o s u r e . T h u s , t h e c o m p e n s a b i l i t y i s s u e p o s e d by t h e d e n i a l and t h e compens
a b i l i t y i s s u e p o s e d i n t h e d i s a b i l i t y e v a l u a t i o n p r o c e s s w e r e a l l b u t i d e n t i c a l . 
I n c o n t r a s t , t h e c o m p e n s a b i l i t y i s s u e s p o s e d by t h e d e n i a l and t h e d i s a b i l i t y 
r a t i n g i n t h i s c a s e . a r e v e r y d i f f e r e n t . T h e r e f o r e , t h e c o u r t ' s p r a c t i c a l 
a p p r o a c h i n C h a f f e e does n o t s u p p o r t t h i s r e t r o s p e c t i v e d e n i a l o f t h e a c c e p t e d 
c o n d i t i o n . I d i s s e n t . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
J E F F R E Y R. UNTERSCHUETZ, C l a i m a n t 

and I n t h e M a t t e r o f C o m p l y i n g S t a t u s o f 
LANCE J . AND JANET E . CADDY, E m p l o y e r 

WCB C a s e Nos. 88-02542 & 88-02543 
ORDER ON RECONSIDERATION 

P o z z i , e t a l , C l a i m a n t A t t o r n e y s 
S. D a v i d E v e s , A t t o r n e y 

G a r y W a l l m a r k ( S a i f ) , D e f e n s e A t t o r n e y 

C l a i m a n t h a s r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r 
J a n u a r y 26, 1990 O r d e r on R e v i e w t h a t d i d n o t award a c a r r i e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s r e n d e r e d on r e v i e w f o r s u c c e s s f u l l y p r e v a i l i n g a g a i n s t t h e noncom-
p l y i n g e m p l o y e r ' s a p p e a l from a R e f e r e e ' s o r d e r a f f i r m i n g t h e D i r e c t o r ' s P r o 
p o s e d and F i n a l O r d e r ; N o t i c e and d e n y i n g t h e e m p l o y e r ' s c h a l l e n g e o f t h e S A I F 
C o r p o r a t i o n ' s c l a i m a c c e p t a n c e . E n c l o s i n g a s t a t e m e n t o f s e r v i c e s f o r i t s c o u n 
s e l ' s e f f o r t s on B o a r d r e v i e w , c l a i m a n t s e e k s an a t t o r n e y f e e p u r s u a n t t o ORS 
6 5 6 . 3 8 2 ( 2 ) . 

P r i o r t o t h e h e a r i n g , t h e non c o m p l y i n g e m p l o y e r p l a c e d c o m p e n s a b i l 
i t y o f t h e c l a i m a t r i s k by c h a l l e n g i n g S A I F ' s a c c e p t a n c e , on b e h a l f o f t h e non-
c o m p l y i n g e m p l o y e r , o f t h e c l a i m . The R e f e r e e d e n i e d t h e e m p l o y e r ' s c h a l l e n g e . 
The e m p l o y e r r e q u e s t e d B o a r d r e v i e w . C o m p e n s a b i l i t y o f t h e c l a i m r e m a i n e d 
p o t e n t i a l l y a t r i s k on B o a r d r e v i e w . D e s t a e l v. N i c o l a i Company, 80 Or App 596 
( 1 9 8 6 ) . As a r e s u l t o f o u r d e c i s i o n , c l a i m a n t ' s c o m p e n s a t i o n h a s n e i t h e r b e e n 
d i s a l l o w e d n o r r e d u c e d . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o an a s s e s s e d f e e 
f o r h i s c o u n s e l ' s s e r v i c e s on Boa r d r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . 

A f t e r r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s s u b m i t t e d by c l a i m a n t ' s 
c o u n s e l , and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we award a 
r e a s o n a b l e a s s e s s e d f e e f o r s e r v i c e s on Boa r d r e v i e w o f $742.50, t o be p a i d by 
S A I F on b e h a l f o f t h e n o n c o m p l y i n g e m p l o y e r . 

A c c o r d i n g l y , o u r J a n u a r y 26, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d 
e r a t i o n , a s s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h o u r J a n u a r y 26, 1990 
o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n from t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
JOHN L . O'DAY, C l a i m a n t 

WCB C a s e Nos. 87-05206 & 87-08482 
ORDER ON REVIEW 

F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l , D e f e n s e A t t o r n e y s 

D e n n i s M a r t i n ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d by B o a r d Members C r i d e r and N i c h o l s . 

N o r t h w e s t Farm B u r e a u I n s u r a n c e Company ( " N o r t h w e s t " ) r e q u e s t s r e v i e w o f 
R e f e r e e H e t t l e ' s o r d e r w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a 
t i o n c l a i m f o r a low b a c k c o n d i t i o n ; ( 2 ) found t h a t c l a i m a n t was n o t an Oregon 
s u b j e c t w o r k e r w h i l e w o r k i n g f o r S A I F ' s i n s u r e d ; ( 3 ) u p h e l d t h e S A I F C o r p o r a 
t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; and ( 4 ) 
a w a r d e d c l a i m a n t ' s c o u n s e l an a t t o r n e y f e e p a y a b l e by N o r t h w e s t Farm B u r e a u . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t t h e R e f e r e e e r r e d i n f i n d i n g 
t h a t c l a i m a n t was' n o t a s u b j e c t w o r k e r w h i l e w o r k i n g f o r S A I F ' s i n s u r e d and i n 
u p h o l d i n g S A I F ' s d e n i a l . On r e v i e w t h e i s s u e s a r e s u b j e c t w o r k e r , r e s p o n s i b i l 
i t y , and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

I n J u n e 1986, c l a i m a n t s u s t a i n e d a c o m p e n s a b l e low b a c k i n j u r y w h i l e 
w o r k i n g f o r N o r t h w e s t ' s i n s u r e d . The i n j u r y s u s t a i n e d was an a c u t e lumbar 
s t r a i n . C l a i m a n t s o u g h t t r e a t m e n t from Dr. L e a r y , c h i r o p r a c t o r , who r e l e a s e d 
c l a i m a n t from work u n t i l A ugust 7, 1986. A November 1986 D e t e r m i n a t i o n O r d e r 
c l o s e d t h e c l a i m and d i d not award any permanent d i s a b i l i t y . 

C l a i m a n t worked f o r W e s t e r n F o r e s t r y I n c . p l a n t i n g t r e e s a t v a r i o u s 
p e r i o d s i n 1984 and 1985. He worked on a j o b - b y - j o b b a s i s ; t h e t e r m s w e r e t h e 
same f o r e a c h j o b . I n September 1986 he a g a i n worked f o r W e s t e r n F o r e s t r y . 
A f t e r c o m p l e t i o n o f t h e work, B r u c e F e r g u s o n c o n t a c t e d c l a i m a n t on b e h a l f o f 
W e s t e r n F o r e s t r y and o f f e r e d him a n o t h e r p e r i o d o f work. C l a i m a n t a g r e e d t o 
work and, i n mid-December 1986, was t r a n s p o r t e d t o Coos C o u n t y f o r t h e p l a n t i n g 
o f t r e e s . W e s t e r n F o r e s t r y p r o v i d e d t r a n s p o r t a t i o n , l o d g i n g and an a l l o w a n c e 
f o r f o o d . C l a i m a n t r e c e i v e d h i s p a y c h e c k i n D a l l a s , Oregon- and Oregon income 
t a x e s w e r e w i t h h e l d . The Cods County j o b ended a p p r o x i m a t e l y J a n u a r y 10, 1987. 

A f t e r c o m p l e t i o n o f t h e Coos County j o b , B i l l F e r g u s o n n o t i f i e d c l a i m a n t 
o f a d d i t i o n a l t r e e p l a n t i n g work i n t h e s t a t e o f W a s h i n g t o n . F e r g u s o n c a l l e d on 
b e h a l f o f F e r g u s o n Management, S A I F ' s i n s u r e d . A r r a n g e m e n t s f o r t r a n s p o r t a t i o n , 
f o o d , l o d g i n g , and payment were t h e same a s f o r t h e Coos C o u n t y j o b . C l a i m a n t 
p e r f o r m e d i d e n t i c a l work. 

When c l a i m a n t commenced work a t t h e Coos County j o b and t h e n t h e 
W a s h i n g t o n j o b f o l l o w i n g h i s 1986 i n j u r y , he was h a v i n g m i n i m a l b a c k p r o b l e m s . 
He was a b l e t o work w i t h o u t l i m i t a t i o n . He was t r e a t i n g a b o u t o n c e e v e r y t h r e e 
weeks w i t h Dr. L e a r y . 

W h i l e w o r k i n g i n Washington, on F e b r u a r y 6, 1987, c l a i m a n t b e n t o v e r and 
e x p e r i e n c e d a p u l l i n g i n t h e same a r e a a s h i s p r e v i o u s i n j u r y . The p a i n became 
i n t e n s e o v e r a p e r i o d o f t h r e e d a y s . C l a i m a n t s o u g h t t r e a t m e n t from Dr. L e a r y . 
C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h N o r t h w e s t . On March 26, 1987, N o r t h 
w e s t d e n i e d r e s p o n s i b i l i t y f o r t h e c l a i m . T h e r e a f t e r , c l a i m a n t f i l e d a new i n 
j u r y c l a i m w i t h F e r g u s o n Management. At t h a t t i m e F e r g u s o n Management had work
e r s ' c o m p e n s a t i o n i n s u r a n c e i n t h e s t a t e o f W a s h i n g t o n . I n March 1987, t h e 
W a s h i n g t o n D e p a r t m e n t o f L a b o r and I n d u s t r i e s d e n i e d t h e c l a i m . S u b s e q u e n t l y , 
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c l a i m a n t f i l e d a s e c o n d c l a i m w i t h F e r g u s o n Management t h r o u g h i t s Oregon i n 
s u r e r , t h e S A I F C o r p o r a t i o n . I n A p r i l 1987, S A I F d e n i e d t h e c l a i m on t h e b a s i s 
o f r e s p o n s i b i l i t y and c o m p e n s a b i l i t y . 

F e r g u s o n Management i s a c o r p o r a t i o n w h o l l y owned by B i l l F e r g u s o n . 
W e s t e r n F o r e s t r y i s a c o r p o r a t i o n c r e a t e d i n 1984 i n w h i c h B i l l F e r g u s o n i s a 
s h a r e h o l d e r . As o f l a t e March 1987, F e r g u s o n Management's h e a d q u a r t e r s / b u s i n e s s 
o f f i c e was l o c a t e d i n F a l l s C i t y , Oregon. The b u s i n e s s o f f i c e was a l s o t h e 
h e a d q u a r t e r s o f W e s t e r n F o r e s t r y and u t i l i z e d t h e same o f f i c e e q u i p m e n t and 
s t a f f . W e s t e r n F o r e s t r y was c r e a t e d t o a l l o w e m p l o y e s o f F e r g u s o n Management t o 
become ow n e r s i n t h e b u s i n e s s and t o t a k e a d v a n t a g e o f f e d e r a l p r o g r a m s . 
F e r g u s o n Management s u b c o n t r a c t e d a l l work t o W e s t e r n F o r e s t r y . W i t h t h e e x c e p 
t i o n o f B i l l F e r g u s o n and some s e c r e t a r i e s , a l l t h e e m p l o y e s o f F e r g u s o n Manage
ment became e m p l o y e s o f W e s t e r n F o r e s t r y . I n i t i a l l y , b o t h c o m p a n i e s o p e r a t e d 
s o l e l y o u t o f Oregon. 

I n 1986, t h e W e s t e r n F o r e s t r y owners d e c i d e d t o p h a s e o u t W e s t e r n 
F o r e s t r y and make F e r g u s o n Management a Was h i n g t o n company, f o r r e a s o n s r e l a t e d 
t o t h e c o s t o f w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e . E a c h t i m e work was p e r f o r m e d i n 
W a s h i n g t o n , new t a x forms would be f i l l e d o u t and e m p l o y e s w o u l d be h i r e d on 
b e h a l f o f F e r g u s o n Management. As o f J a n u a r y 1987, W e s t e r n F o r e s t r y h ad no 
e m p l o y e s . A t t h e t i m e c l a i m a n t worked i n Coos County he was an e m p l o y e e o f 
W e s t e r n F o r e s t r y . At t h e t i m e he worked i n Washington, he was an e m p l o y e e o f 
F e r g u s o n Management. 

F e r g u s o n Management p a i d w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e on b e h a l f o f 
c l a i m a n t i n W a s h i n g t o n . I n March 1987, F e r g u s o n Management e s t a b l i s h e d a 
W a s h i n g t o n o f f i c e and c l o s e d i t s Oregon o f f i c e . I t c o n t i n u e s t o u s e Oregon 
r e s i d e n t s a s e m p l o y e s and t o p e r f o r m t r e e p l a n t i n g j o b s i n Oregon. 

C l a i m a n t i s an Oregon r e s i d e n t and h i s c o n t r a c t o f employment w i t h 
F e r g u s o n Management was made i n Oregon. At t h e t i m e o f t h e F e b r u a r y 1987 i n c i 
d e n t , F e r g u s o n Management was h e a d q u a r t e r e d i n F a l l s C i t y , Oregon, c l a i m a n t ' s 
p a y c h e c k was i s s u e d from Oregon, and Oregon income t a x e s w e r e w i t h h e l d from i t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was employed i n Oregon. He had t e m p o r a r i l y l e f t t h e s t a t e t o 
work i n W a s h i n g t o n p u r s u a n t t o t h a t employment when he was i n j u r e d . 

C l a i m a n t s u s t a i n e d an i n j u r y c a u s i n g d i s a b i l i t y o r r e q u i r i n g m e d i c a l 
s e r v i c e s on F e b r u a r y 6, 1987, w h i l e w o r k i n g f o r S A I F ' s i n s u r e d . 

The F e b r u a r y 1987 i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
c l a i m a n t ' s low b a c k c o n d i t i o n . 

CONCLUSIONS OF LAW 

Oregon S u b j e c t Worker 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t an Oregon s u b j e c t w o r k e r a t 
t h e t i m e o f t h e F e b r u a r y 1987 i n c i d e n t and t h e r e f o r e u p h e l d S A I F ' s d e n i a l . We 
d i s a g r e e . 

ORS 6 5 6 . 1 2 6 ( 1 ) p r o v i d e s : 

" I f a w o r k e r employed i n t h i s s t a t e and s u b j e c t t o 
ORS 656.001 t o 656.794 t e m p o r a r i l y l e a v e s t h e s t a t e 
i n c i d e n t a l t o t h a t employment and r e c e i v e s an a c c i 
d e n t a l i n j u r y a r i s i n g o u t o f i n t h e c o u r s e o f em
p l o y m e n t , t h e w o r k e r , o r b e n e f i c i a r i e s o f t h e 
w o r k e r i f t h e i n j u r y r e s u l t s i n d e a t h , i s e n t i t l e d 
t o t h e b e n e f i t s o f ORS 656.001 t o 656.794 a s t h o u g h 
t h e w o r k e r w e r e i n j u r e d w i t h i n t h i s s t a t e . " 
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I n c o n s t r u i n g ORS 6 5 6 . 1 2 6 ( 1 ) , Oregon c o u r t s have a p p l i e d a "permanent 
employment r e l a t i o n t e s t . " P h e l a n v. H.S.C. L o g g i n g , I n c . . 84 Or App 632 
( 1 9 8 8 ) ; K o l a r v. B & C C o n t r a c t o r s , 36 Or App 65 ( 1 9 7 8 ) . Under t h i s t e s t , 
" [ t ] h e i n q u i r y i s . f o c u s e d on t h e e x t e n t t o w h i c h c l a i m a n t ' s work o u t s i d e t h e 
s t a t e was t e m p o r a r y . " L a n q s t o n v. K-Mart, 56 Or App 709, 711, r e v den 293 Or 
235 ( 1 9 8 2 ) . 

C l a i m a n t was a c o n t i n u o u s r e s i d e n t o f Oregon a t a l l t i m e s m a t e r i a l t o 
h i s c a s e . When he commenced work f o r F e r g u s o n Management, b o t h he and t h e em
p l o y e r w e r e i n Oregon. At t h a t t i m e , F e r g u s o n ' s h e a d q u a r t e r s w e r e i n F a l l s 
C i t y , Oregon. C l a i m a n t ' s p a y c h e c k s o r i g i n a t e d i n Oregon and Oregon income t a x e s 
w e r e w i t h h e l d . The c r e w he worked w i t h was from Oregon. A l t h o u g h t h e y worked 
i n W a s h i n g t o n , t h e c r e w r e t u r n e d t o Oregon f o r p e r i o d i c b r e a k s . 

P r i o r t o h i s employment w i t h F e r g u s o n , c l a i m a n t had w o r k e d f o r i t s s u b 
s i d i a r y , W e s t e r n F o r e s t r y , s o l e l y w i t h i n t h e s t a t e o f Oregon. He p e r f o r m e d 
s e a s o n a l work. B a s e d on p a s t e x p e r i e n c e , he r e a s o n a b l y e x p e c t e d t o p e r f o r m 
a d d i t i o n a l work i n Oregon a f t e r c o m p l e t i o n o f t h e W a s h i n g t o n j o b . I t was t h e 
p r a c t i c e o f W e s t e r n F o r e s t r y and t h e n F e r g u s o n Management t o man j o b s w i t h 
e m p l o y e s p r e v i o u s l y on t h e i r c r e w s . The e m p l o y e r e x p e c t e d t o c o n t i n u e d o i n g 
p l a n t i n g i n Oregon. 

F o r p u r p o s e s o f o u r a n a l y s i s , we g i v e l i t t l e w e i g h t t o t h e f a c t t h a t 
c l a i m a n t f i r s t worked i n W a s h i n g t o n f o r a f o r m a l l y d i f f e r e n t e n t i t y t h a n he had 
p r e v i o u s l y worked f o r i n Oregon. I t i s a p p a r e n t t h a t t h e o p e r a t i o n was e s s e n 
t i a l l y u n c h a n g e d when a l l employes were moved from t h e W e s t e r n F o r e s t r y p a y r o l l 
t o t h e F e r g u s o n Management p a y r o l l . The s o l e p u r p o s e o f t h e c h a n g e was t o 
e f f e c t t h e e m p l o y e r ' s c o s t f o r w o r k e r s ' c o m p e n s a t i o n premiums and n o t t o change 
e i t h e r i t s b u s i n e s s a c t i v i t i e s o r t h e t e r m s and c o n d i t i o n s o f i t s r e l a t i o n s h i p 
w i t h i t s e m p l o y e s . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t r e m a i n e d a permanent 
Oregon employe d e s p i t e t h e change i n s t r u c t u r e o f t h e e m p l o y e r . S e e e.g. , 
W r i g h t v . I n d u s t r i a l I n d e m n i t y Co., 68 Or App 302, 305 n. 2 ( 1 9 8 4 ) . 

Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t a t t h e t i m e o f t h e F e b r u a r y 
1987 i n c i d e n t , c l a i m a n t was an Oregon employee w i t h i n t h e m e aning o f ORS 
6 5 6 . 1 2 6 ( 1 ) . 

R e s p o n s i b i l i t y 

The R e f e r e e c o n c l u d e d t h a t i f c l a i m a n t was found t o be an Oregon s u b j e c t 
w o r k e r , t h e F e b r u a r y 1987 i n c i d e n t would c o n s t i t u t e a new i n j u r y , and S A I F would 
be r e s p o n s i b l e f o r t h e i n j u r y . We have found c l a i m a n t t o be an O r e g o n s u b j e c t 
w o r k e r . The i n s u r e r s do n o t c h a l l e n g e c o m p e n s a b i l i t y on any o t h e r b a s i s . Con
s e q u e n t l y , h i s c l a i m i s c o mpensable. T h e r e f o r e , we must a d d r e s s r e s p o n s i b i l i t y . 

I n H e n s e l P h e l p s C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) , t h e 
c o u r t h e l d t h a t i f work a c t i v i t i e s a t t h e l a t e r e m p l o y e r / i n s u r e r i n d e p e n d e n t l y 
c o n t r i b u t e t o t h e w o r k e r ' s d i s a b i l i t y ( i . e . , c a u s e s a w o r s e n i n g o f t h e u n d e r l y i n g 
c o n d i t i o n ) t h e n t h e s e c o n d e m p l o y e r / i n s u r e r i s r e s p o n s i b l e f o r t h e w o r s e n i n g . 
B u t w h e re symptoms r e m a i n u n r e m i t t i n g a f t e r a f i r s t i n j u r y , t h e f i r s t em
p l o y e r / i n s u r e r g e n e r a l l y r e m a i n s r e s p o n s i b l e . CECO Corp. v . B a i l e y , 71 Or App 
782 ( 1 9 8 5 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. L e a r y and t h e I n d e p e n d e n t C h i r o p r a c t i c 
C o n s u l t a n t s o p i n e t h a t t h e F e b r u a r y 1987 i n c i d e n t c o n s t i t u t e d a new i n j u r y . 
A l t h o u g h t h e y do n o t u s e t h e magic words " i n d e p e n d e n t c o n t r i b u t i o n " , t h e r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t s u f f e r e d an a c u t e i n c r e a s e i n symptoms a f t e r a p e r i o d 
o f q u i e s c e n c e . F u r t h e r , i n May 1987, Dr. L e a r y r a t e d c l a i m a n t ' s permanent 
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i m p a i r m e n t a s m i l d l y m oderate w h e r e a s he had d e s c r i b e d i t a s o n l y m i l d f o l l o w i n g 
t h e J u n e 1986 i n c i d e n t . T h e r e i s no c o n t r a r y m e d i c a l e v i d e n c e . 

We c o n c l u d e t h a t t h e F e b r u a r y 1987 i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o 
a w o r s e n i n g o f c l a i m a n t ' s low b a c k c o n d i t i o n . A c c o r d i n g l y , S A I F i s t h e r e s p o n 
s i b l e i n s u r e r . 

A t t o r n e y F e e s 

The R e f e r e e awarded c l a i m a n t ' s c o u n s e l an a s s e s s e d f e e , p a y a b l e by N o r t h 
w e s t . As we h a v e f o u n d S A I F r e s p o n s i b l e h e r e i n , t h e a t t o r n e y f e e a w a r d e d t o 
c l a i m a n t ' s c o u n s e l i s now p a y a b l e by S A I F . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on B o a r d r e v i e w . S u c h a f e e i s d e f i n e d a s an 
" a s s e s s e d f e e . " S e e OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we c a n n o t award an a s s e s s e d f e e 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . S e e OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 
B e c a u s e no s t a t e m e n t o f s e r v i c e s h a s been r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l 
n o t be a w a r d e d . S e e OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 26, 1987 i s r e v e r s e d . N o r t h w e s t Farm 
B u r e a u I n s u r a n c e Company's d e n i a l i s r e i n s t a t e d and u p h e l d . The S A I F C o r p o r a 
t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r p r o c e s s i n g a c c o r d 
i n g t o l a w . The a t t o r n e y f e e awarded by t h e R e f e r e e t o c l a i m a n t ' s c o u n s e l f o r 
s e r v i c e s a t h e a r i n g i s p a y a b l e by S A I F . A c l i e n t - p a i d f e e , n o t t o e x c e e d $1,294, 
i s a p p r o v e d , p a y a b l e by N o r t h w e s t Farm B u r e a u I n s u r a n c e Company t o i t s c o u n s e l . 

F e b r u a r y 13, 1990 C i t e a s 42 Van N a t t a 330 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ROBYN SUMMERS, C l a i m a n t 
Own Motion No. 89-0763M 

OWN MOTION ORDER 
P o p i c k & M e r k e l , C l a i m a n t A t t o r n e y s 

S a i f L e g a l , D e f e n s e A t t o r n e y 

The S A I F C o r p o r a t i o n h a s s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f h e r O c t o b e r 29, 1982 i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s h a v e e x p i r e d . S A I F h a s a c c e p t e d r e s p o n s i b i l i t y f o r t h e 
s u r g e r y and recommends t h a t c l a i m a n t ' s c l a i m be r e o p e n e d f o r t h e payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . C l a i m a n t r e q u e s t s p e n a l t i e s and a t t o r n e y f e e s 
f o r i m p r o p e r c l a i m s p r o c e s s i n g . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a c o m p e n s a b l e i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n s u c h c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y c ompensa
t i o n commencing from t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s 
o u t p a t i e n t s u r g e r y . 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e p e r s u a d e d t h a t 
c l a i m a n t ' s c o m p e n s a b l e i n j u r y h a s w o r s e n e d r e q u i r i n g s u r g e r y . A c c o r d i n g l y , 
c l a i m a n t ' s c l a i m i s r e o p e n e d w i t h t e m p o r a r y d i s a b i l i t y b e n e f i t s t o commence J u l y 
31, 1989, t h e d a t e s h e was h o s p i t a l i z e d f o r s u r g e r y . S A I F s h a l l c o n t i n u e p a y i n g 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h e 
c l a i m i s c l o s e d , o r c l a i m a n t r e t u r n s t o r e g u l a r work a t t h e r e g u l a r wage, 
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w h i c h e v e r i s e a r l i e r . C l a i m a n t ' s a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l com
p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o e x c e e d $450, a s a r e a s o n a b l e a t t o r n e y 
f e e . R e i m b u r s e m e n t from t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d u n d e r ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m 
s h a l l be c l o s e d by t h e i n s u r e r under OAR 438-12-055. 

An i n s u r e r may be a s s e s s e d a p e n a l t y and r e l a t e d a t t o r n e y f e e when 
i t u n r e a s o n a b l y d e l a y s t h e payment o f c o m p e n s a t i o n . ORS 6 5 6 , 2 6 2 ( 1 0 ) , 
6 5 6 . 3 8 2 ( 1 ) . Our own m o t i o n r u l e s r e q u i r e t h a t , upon r e c e i p t o f a c l a i m f o r own 
m o t i o n r e l i e f , t h e i n s u r e r s h a l l n o t i f y t h e c l a i m a n t and t h e B o a r d i n w r i t i n g 
w h e t h e r i t recommends t h a t t h e c l a i m be r e o p e n e d o r d e n i e d . OAR 4 3 8 - 1 2 - 0 2 5 ( 2 ) . 
H e r e , t h e r e c o r d shows t h a t S A I F r e c e i v e d a r e q u e s t t o r e o p e n c l a i m a n t ' s c l a i m 
by l e t t e r d a t e d O c t o b e r 6, 1989. S A I F s u b m i t t e d i t s r e c o m m e n d a t i o n t o t h e B o a r d 
on J a n u a r y 3, 1989, t h e 8 8 t h day a f t e r r e c e i p t o f c l a i m a n t ' s r e q u e s t . S A I F 
o f f e r s no r e a s o n a b l e e x p l a n a t i o n f o r t h e i r d e l a y . T h e r e f o r e , we f i n d t h a t 
S A I F ' s c l a i m s p r o c e s s i n g was u n r e a s o n a b l e , s e e L e s t e r v. W e y e r h a e u s e r . 70 Or App 
307, 312 ( 1 9 8 4 ) , and c o n c l u d e t h a t a p e n a l t y and a t t o r n e y f e e may be a p p r o p r i 
a t e . A p e n a l t y s h a l l n o t be a s s e s s e d h e r e , however, b e c a u s e we do n o t f i n d t h a t 
t h e r e w e r e any amounts o f c o m p e n s a t i o n due and owing c l a i m a n t d u r i n g t h e p e r i o d 
o f u n r e a s o n a b l e d e l a y . See Wacker S i l t r o n i c C o r p o r a t i o n v. S a t c h e r , 91 Or App 
654, 658 ( 1 9 8 8 ) . On t h e o t h e r hand, a p e n a l t y - r e l a t e d a t t o r n e y f e e s h a l l be a s 
s e s s e d u n d e r ORS 6 5 6 . 3 8 2 ( 1 ) f o r S A I F ' s u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f 
c o m p e n s a t i o n . See E l l i s v . M c C a l l I n s u l a t i o n , 308 Or 74, 78 ( 1 9 8 9 ) ; L l o y d L . 
C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . We a s s e s s a p e n a l t y - r e l a t e d a t t o r n e y f e e o f 
$200. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
INEZ HORSEY, C l a i m a n t 

WCB C a s e Nos. 88-03947, 88-05222, 88-05223, 88-06499, 88-06500 & 88-06501 
ORDER ON REVIEW (REMANDING) 

Malagon, e t a l , C l a i m a n t A t t o r n e y s 
E . J a y P e r r y , D e f e n s e A t t o r n e y 

H. Thomas A n d e r s e n ( S a i f ) , D e f e n s e A t t o r n e y 
Schwabe, e t a l , D e f e n s e A t t o r n e y s 

R e v i e w e d by B o a r d Members H o w e l l and S p e e r . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f A r b i t r a t o r B e n n e t t ' s o r d e r 
w h i c h f o u n d S A I F ' s i n s u r e d , Pen & P r e s s , r e s p o n s i b l e f o r c l a i m a n t ' s c a r p a l 
t u n n e l syndrome. On r e v i e w t h e i s s u e s a r e r e s p o n s i b i l i t y and c l a i m a n t ' s e n 
t i t l e m e n t t o an a s s e s s e d a t t o r n e y f e e . We remand. 

We r e v i e w t h e a r b i t r a t o r ' s o r d e r s o l e l y on q u e s t i o n s o f law. ORS 
6 5 6 . 3 0 7 ( 2 ) ; T i m o t h y R. S c h r o e d e r , 41 Van N a t t a 568 ( 1 9 8 9 ) . We, t h e r e f o r e , 
a c c e p t t h e a r b i t r a t o r ' s F i n d i n g s o f F a c t . 

The a r b i t r a t o r c o r r e c t l y c h a r a c t e r i z e s c l a i m a n t ' s c o n d i t i o n a s an 
o c c u p a t i o n a l d i s e a s e . The f i r s t i s s u e i n t h i s c a s e i s w h i c h o f a s e r i e s o f em
p l o y e r s i s r e s p o n s i b l e f o r t h a t o c c u p a t i o n a l d i s e a s e . I n L i n d a L . W i s e , 42 Van 
N a t t a 115 ( 1 9 9 0 ) , we r e c e n t l y n o t e d t h a t i n an o c c u p a t i o n a l d i s e a s e c o n t e x t t h e 
c r i t i c a l e v e n t f o r a s s i g n i n g r e s p o n s i b i l i t y i s t h e " o n s e t o f d i s a b i l i t y " . The 
s p e c i f i c d i s p u t e i n t h i s c a s e c e n t e r s a r o u n d when t h e o n s e t o f d i s a b i l i t y 
o c c u r r e d . 
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I n B r a c k e v. B a z a ' r , 293 Or 239, 247 ( 1 9 8 2 ) , t h e Supreme C o u r t r e 
a f f i r m e d i t s a d o p t i o n o f t h e l a s t i n j u r i o u s e x p o s u r e r u l e a s s t a t e d by L a r s o n . 
The c o u r t q u o t e d w i t h a p p r o v a l L a r s o n ' s e s t a b l i s h m e n t o f " t h e o n s e t o f d i s a b i l 
i t y a s t h e d e c i s i v e e v e n t f o r f i x i n g l i a b i l i t y . . . ". S i n c e B r a c k e , a number 
o f c a s e s h a v e a d d r e s s e d t h e q u e s t i o n o f when t h e " o n s e t o f d i s a b i l i t y " o c c u r s 
o r , i n t h e a b s e n c e o f d i s a b i l i t y , when t h e c r i t i c a l d a t e o r t r i g g e r i n g e v e n t f o r 
f i x i n g r e s p o n s i b i l i t y o c c u r s . 

We f i r s t n o t e t h a t i n some c a s e s t h e r e i s no " o n s e t o f d i s a b i l i t y " . 
When a w o r k e r s u f f e r s from an o c c u p a t i o n a l d i s e a s e d u r i n g o r f o l l o w i n g a s e r i e s 
o f p o t e n t i a l l y c o n t r i b u t o r y employments but e x p e r i e n c e s no d i s a b i l i t y , t h e 
" t r i g g e r i n g e v e n t " f o r a s s i g n i n g r e s p o n s i b i l i t y i s t h e d a t e t h e w o r k e r f i r s t 
s e e k s m e d i c a l t r e a t m e n t f o r t h e c o n d i t i o n . P r o g r e s s Q u a r r i e s v. V a a n d e r i n q , 80 
Or App 160 ( 1 9 8 6 ) ; S A I F v. C a r e y , 63 Or App 68 ( 1 9 8 3 ) . 

I n some c a s e s d i s a b i l i t y o c c u r s f i r s t i n t h e form o f a p e r m a n e n t 
d i s a b i l i t y . I n t h o s e c a s e s t h e " o n s e t o f d i s a b i l i t y " i s when t h e p e r m a n e n t d i s 
a b i l i t y m a n i f e s t s i t s e l f . B r a c k e v. B a z a ' r , s u p r a a p p e a r s t o h a v e b e e n s u c h a 
c a s e , a s w e r e S A I F v. B a e r , 60 Or App 163 (1982) and R o b i n s o n v. S A I F , 78 Or App 
581 ( 1 9 8 6 ) . I n e a c h c a s e r e s p o n s i b i l i t y was a s s i g n e d t o t h e w o r k e r ' s e m p l o y e r 
a t t h e t i m e a p ermanent a l l e r g y o r s e n s i t i z a t i o n o c c u r r e d , e v e n t h o u g h s u b s e 
q u e n t employment c o n d i t i o n s c o n t r i b u t e d t o i n c r e a s e d symptoms and e v e n t h o u g h 
t i m e l o s s f i r s t o c c u r r e d d u r i n g c o v e r a g e by a s u b s e q u e n t i n s u r e r . S e e S A I F v. 
B a e r , s u p r a . S e e a l s o , FMC C orp. v. L i b e r t y M u t u a l I n s u r a n c e Co., 70 Or App 370 
( 1 9 8 4 ) , m o d i f i e d 73 Or App 223 (1985) (where t h e i n i t i a l d i s a b i l i t y was perma
n e n t b u t f i r s t o c c u r r e d a f t e r a s e r i e s o f employment e x p o s u r e s ) . 

I n two c a s e s i n w h i c h a w o r k e r e x p e r i e n c e d l o s t t i m e from work due 
t o an o c c u p a t i o n a l d i s e a s e , t h e " o n s e t o f d i s a b i l i t y " was c o n s i d e r e d t o be t h e 
p o i n t i n t i m e a t w h i c h employment l a s t c o n t r i b u t e d t o t h e c a u s e o r w o r s e n i n g o f 
t h e c o n d i t i o n p r i o r t o t h e t i m e l o s s . I n U n i t e d P a c i f i c I n s u r a n c e v. H a r r i s , 63 
Or App 256 ( 1 9 8 3 ) and S A I F v. Gupton, 63 Or App 270 ( 1 9 8 3 ) , t h e c o u r t s p o k e i n 
t e r m s o f t h e " o n s e t o f d i s a b i l i t y " b e i n g when t h e l a s t employment, a t o r p r i o r 
t o t i m e l o s s , c o n t r i b u t e d t o t h e c a u s e o r w o r s e n i n g o f t h e u n d e r l y i n g o c c u p a 
t i o n a l d i s e a s e . I t i s n o t e n t i r e l y c l e a r , however, w h e t h e r t h e c o u r t i n t h o s e 
c a s e s m i g h t h a v e been a p p l y i n g a two s t e p , r a t h e r t h a n one s t e p , a n a l y s i s . T h a t 
i s , t h e c o u r t may have found t h e o n s e t o f d i s a b i l i t y t o have o c c u r r e d when t h e 
w o r k e r e x p e r i e n c e d t i m e l o s s , b u t t h e n s h i f t e d r e s p o n s i b i l i t y t o t h e l a s t p r i o r 
employment w h i c h a c t u a l l y c o n t r i b u t e d t o t h e o c c u p a t i o n a l d i s e a s e . The l a t t e r 
a p p r o a c h w o u l d a p p e a r c o n s i s t e n t w i t h t h a t p o r t i o n o f t h e l a s t i n j u r i o u s e x p o 
s u r e r u l e a d o p t e d from L a r s o n ( i n d i c a t i n g t h a t t h e o n s e t o f d i s a b i l i t y 
" [ L ] e g a l l y , i s t h e moment a t w h i c h t h e r i g h t t o b e n e f i t s a c c r u e s ; . . .") and 
w i t h t h e p r i n c i p l e n o t e d i n B o i s e C a s c a d e v. S t a r b u c k , 296 Or 238, 244 ( 1 9 8 4 ) 
t h a t , " [ T ] h e l a s t i n j u r i o u s e x p o s u r e r u l e i s not i n t e n d e d t o t r a n s f e r l i a b i l i t y 
f rom an e m p l o y e r whose employment c a u s e d a d i s a b i l i t y t o a l a t e r e m p l o y e r whose 
employment d i d n o t . " 

R e g a r d l e s s o f how t h e a n a l y s i s i s v i e w e d , t h e r e s u l t i s t o a s s i g n 
r e s p o n s i b i l i t y , w h e r e i t c a n be d e t e r m i n e d , t o t h e l a s t employment p r i o r t o t i m e 
l o s s w h i c h a c t u a l l y c o n t r i b u t e d t o t h e c a u s e o r w o r s e n i n g o f t h e u n d e r l y i n g 
d i s e a s e . 

I n t h e p r e s e n t c a s e t h e a r b i t r a t o r seems t o h a v e f o u n d t h a t c l a i m a n t 
e x p e r i e n c e d t i m e l o s s due t o h e r o c c u p a t i o n a l d i s e a s e w h i l e w o r k i n g f o r C a s e y ' s 
S t a t i o n , one o f t h r e e p o t e n t i a l l y r e s p o n s i b l e e m p l o y e r s . However, he f o u n d t h a t 
t h e " o n s e t o f d i s a b i l i t y " o c c u r r e d when c l a i m a n t f i r s t s o u g h t m e d i c a l t r e a t m e n t 
and was d i a g n o s e d a s s u f f e r i n g a d i s e a s e . He found t h a t employment w i t h Pen and 
P r e s s " c o u l d h a v e " c o n t r i b u t e d t o c l a i m a n t ' s d i s e a s e , b u t made no f i n d i n g s a s t o 
w h e t h e r t h a t employment a c t u a l l y c o n t r i b u t e d t o c l a i m a n t ' s d i s e a s e . 
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We f i n d t h a t , because c l a i m a n t e x p e r i e n c e d t i m e l o s s w h i l e w o r k i n g 
f o r a p o t e n t i a l l y r e s p o n s i b l e employer, t h e a r b i t r a t o r e r r e d as a m a t t e r o f law 
by r e l y i n g upon t h e d a t e o f f i r s t m e d i c a l t r e a t m e n t , r a t h e r t h a n t h e o n s e t o f 
d i s a b i l i t y as d e f i n e d above, as t h e t r i g g e r i n g e vent f o r f i x i n g r e s p o n s i b i l i t y . 

Because we r e v i e w o n l y q u e s t i o n s o f law, we must remand f o r a d d i 
t i o n a l f i n d i n g s and a d e t e r m i n a t i o n o f which employer i s r e s p o n s i b l e when t h e 
c o r r e c t r u l e o f law i s a p p l i e d . 

As t o t h e q u e s t i o n o f c l a i m a n t ' s a t t o r n e y f e e , ORS 656.307(5) i s 
c l e a r on i t s f a c e . I f t h e Referee f i n d s t h a t c l a i m a n t ' s a t t o r n e y a c t i v e l y and 
m e a n i n g f u l l y p a r t i c i p a t e d a t h e a r i n g , an a t t o r n e y f e e may be assessed a g a i n s t 
t h e r e s p o n s i b l e employer. ORS 656.307(5). 

ORDER 

The a r b i t r a t o r ' s o r d e r d a t e d J u l y 18, 1988, as r e c o n s i d e r e d August 
24, 1988, i s v a c a t e d . T h i s m a t t e r i s remanded t o t h e H e a r i n g s D i v i s i o n f o r 
assignment t o A r b i t r a t o r Bennett f o r a d e t e r m i n a t i o n o f t h e r e s p o n s i b l e em
p l o y e r . A r b i t r a t o r B e nnett may make t h a t d e t e r m i n a t i o n w i t h o r w i t h o u t f u r t h e r 
p r o c e e d i n g s i n any manner t o achie v e s u b s t a n t i a l j u s t i c e . 

F e b r u a r y 14, 1990 C i t e as 42 Van N a t t a 333 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOYCE E. MITTS, Claimant 
WCB Case No. 87-11662 

ORDER ON REVIEW 
Kenneth P e t e r s o n , J r . , C l a i m a n t A t t o r n e y 

Y t u r r i , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h e p o r t i o n o f Referee Brazeau's o r d e r t h a t 
d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y unrea
s o n a b l e r e f u s a l t o pay her temporary t o t a l d i s a b i l i t y b e n e f i t s . The i n s u r e r 
c r o s s - r e q u e s t s r e v i e w o f t h e p o r t i o n o f t h e o r d e r t h a t d i r e c t e d i t t o pay 
c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e tempo
r a r y t o t a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

We r e v e r s e on t h e temporary t o t a l d i s a b i l i t y i s s u e and a f f i r m and adopt on 
t h e p e n a l t i e s and a t t o r n e y fees i s s u e . 

FINDINGS OF FACTS AND ULTIMATE FACT 

We adopt t h e f o l l o w i n g f i n d i n g s by t h e Referee: 

"Claimant f i l e d an o r i g i n a l r e q u e s t f o r h e a r i n g on 
June 27, 1986, a l l e g i n g t h a t t h e i n s u r e r had u n r e a 
s o n a b l y f a i l e d t o pay i n t e r i m compensation b e n e f i t s 
on an a g g r a v a t i o n c l a i m . The i n s u r e r u l t i m a t e l y r e 
sponded by de n y i n g t h a t c l a i m a n t had s u s t a i n e d an 
a g g r a v a t i o n . The m a t t e r went t o h e a r i n g on May 5, 
1987 b e f o r e Referee Gary Thye. On June 4, 1987, t h e 
Referee i s s u e d an O p i n i o n and Order f i n d i n g , i n t e r 
a l i a , t h a t c l a i m a n t ' s p h y s i c i a n had a u t h o r i z e d a r e 
op e n i n g o f her c l a i m , as w e l l as t i m e l o s s b e n e f i t s . 
The Referee u l t i m a t e l y d i s a p p r o v e d t h e i n s u r e r ' s 
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a g g r a v a t i o n d e n i a l and o r d e r e d i t t o 'process t h e 
c l a i m u n t i l c l o s u r e as p r o v i d e d by law ...' 

"Among Referee Thye's f i n d i n g s and c o n c l u s i o n s was 
t h a t c l a i m a n t was n o t e n t i t l e d t o ' i n t e r i m compensa
t i o n ' because she had ' v o l u n t a r i l y removed h e r s e l f 
f r o m t h e l a b o r market p r i o r t o her a g g r a v a t i o n ...' 
The Referee c i t e d O u t r i g h t v. Weyerhaeuser Co., 299 
Or 290 ( 1 9 8 5 ) , Bono v. SAIF. 298 Or 405 ( 1 9 8 4 ) , and 
Weyerhaeuser Co. v. Berqstrom, 77 Or App 425 (1986) 
as a u t h o r i t y f o r h i s c o n c l u s i o n s . The Referee made 
no s p e c i f i c f i n d i n g s w i t h r e g a r d t o payment o f 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p e n d i n g a p p e a l . 

" F o l l o w i n g t h e Referee's o r d e r , t h e i n s u r e r d i d n o t 
pay t e m p o r a r y t o t a l compensation pending i t s a p p e a l 
o f t h e Referee's d e c i s i o n on t h e a g g r a v a t i o n c l a i m . 
C l a i m a n t s u b s e q u e n t l y f i l e d a r e q u e s t f o r h e a r i n g , 
s e e k i n g payment o f t h e u n p a i d b e n e f i t s and p e n a l t i e s 
and a t t o r n e y f e e s f o r an a l l e g e d u n reasonable 
r e f u s a l t o pay compensation. Claimant a l s o sought 
r e v i e w by t h e Workers' Compensation Board o f Referee 
Thye's d e c i s i o n on t h e i s s u e o f i n t e r i m compensa
t i o n . " 

CONCLUSIONS OF LAW AND OPINION 

R e f e r e e Brazeau c o n c l u d e d t h a t Referee Thye's o r d e r , w h i c h s e t a s i d e t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and o r d e r e d t h a t t h e i n s u r e r 
"process t h e c l a i m u n t i l c l o s u r e as p r o v i d e d by law," r e q u i r e d t h e i n s u r e r t o be
g i n p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p e n d i n g Board r e v i e w o f t h e o r d e r . 
R e feree Brazeau reasoned t h a t Referee Thye's f i n d i n g t h a t c l a i m a n t had w i t h d r a w n 
f r o m t h e work f o r c e a t t h e t i m e o f her a g g r a v a t i o n was addressed s o l e l y t o 
c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation and c o u l d n o t s u p p o r t t h e i n 
s u r e r ' s r e f u s a l t o pay tem p o r a r y t o t a l d i s a b i l i t y b e n e f i t s i n p r o c e s s i n g t h e 
a g g r a v a t i o n c l a i m . We d i s a g r e e w i t h t h e Referee's r e a s o n i n g and c o n c l u s i o n . 

To r e c e i v e t e m p o r a r y t o t a l d i s a b i l i t y upon a g g r a v a t i o n o f an i n d u s t r i a l i n 
j u r y , c l a i m a n t must be i n t h e work f o r c e a t t h e t i m e o f t h e a g g r a v a t i o n . Dawkins 
v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 (1 9 8 9 ) ; C u t r i q h t v. Weyerhaeuser, 299 
Or 290 ( 1 9 8 5 ) . Here, Referee Thye s p e c i f i c a l l y found t h a t c l a i m a n t was n o t i n 
t h e work f o r c e a t t h e t i m e o f her a g g r a v a t i o n . A l t h o u g h t h a t f i n d i n g was 
addressed t o c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation, i t a l s o p r e c l u d e d 
her s u b s t a n t i v e e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y . See i d . 

C o n t r a r y t o c l a i m a n t ' s a s s e r t i o n on r e v i e w , Referee Thye's o r d e r t o 
"process t h e [ a g g r a v a t i o n ] c l a i m u n t i l c l o s u r e as p r o v i d e d by law" d i d n o t neces
s a r i l y r e q u i r e t h e i n s u r e r t o pay temporary t o t a l d i s a b i l i t y b e n e f i t s . I n c e r 
t a i n cases, t h e p r o c e s s i n g o f an a g g r a v a t i o n c l a i m may be l i m i t e d t o t h e payment 
o f a p p r o p r i a t e m e d i c a l s e r v i c e s and a r e d e t e r m i n a t i o n o f t h e c l a i m a n t ' s permanent 
d i s a b i l i t y upon c l o s u r e o f t h e c l a i m ; such c l a i m s a r e sometimes c a l l e d " d r y " 
a g g r a v a t i o n c l a i m s . Consequently, a r e o p e n i n g o f a c l a i m f o r a g g r a v a t i o n does 
n o t i p s o f a c t o e n t i t l e c l a i m a n t t o temporary d i s a b i l i t y b e n e f i t s . Here, t h e p r o 
c e s s i n g r e q u i r e d f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m was e x p r e s s l y c o n t i n g e n t on 
what was " p r o v i d e d by law." As d i s c u s s e d above, Oregon case law p r o v i d e d t h a t a 
c l a i m a n t who i s n o t i n t h e work f o r c e a t t h e t i m e o f her a g g r a v a t i o n i s n o t en
t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s upon r e o p e n i n g o f her c l a i m f o r a g g r a v a 
t i o n . A c c o r d i n g l y , t h i s i n s u r e r ' s r e f u s a l t o pay te m p o r a r y d i s a b i l i t y b e n e f i t s 



Joyce E. M i t t s , 42 Van N a t t a 333 (1990) 

was p e r m i t t e d by law and, hence, i n f u l l compliance w i t h t h e p r i o r R eferee's 
o r d e r . 
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F i n a l l y , we r e j e c t t h e s u g g e s t i o n t h a t t h e i n s u r e r c o u l d n o t r e f u s e t o pay 
t e m p o r a r y d i s a b i l i t y b e n e f i t s absent express a u t h o r i z a t i o n by R e f e r e e Thye. 
G e n e r a l l y , an i n s u r e r o r employer must seek p r i o r a u t h o r i z a t i o n t o r e f u s e , t e r m i 
n a t e , o r reduce t e m p o r a r y d i s a b i l i t y b e n e f i t s a f t e r t h e c l a i m a n t ' s e n t i t l e m e n t t o 
t h o s e b e n e f i t s has a l r e a d y been e s t a b l i s h e d . Here, c l a i m a n t ' s e n t i t l e m e n t t o 
such b e n e f i t s was never e s t a b l i s h e d . Indeed, as c l a i m a n t concedes, t h e i s s u e o f 
her e n t i t l e m e n t t o tem p o r a r y d i s a b i l i t y b e n e f i t s under t h e a g g r a v a t i o n c l a i m was 
never r a i s e d b e f o r e Referee Thye. I n f a c t , t h e i s s u e d i d n o t become r i p e f o r 
l i t i g a t i o n u n t i l c l a i m a n t c h a l l e n g e d t h e i n s u r e r ' s r e f u s a l t o pay t h e b e n e f i t s i n 
t h e i n s t a n t p r o c e e d i n g s . We conclude, t h e r e f o r e , t h a t t h e i n s u r e r was n o t r e 
q u i r e d t o seek p r i o r a u t h o r i z a t i o n b e f o r e r e f u s i n g t o pay c l a i m a n t t e m p o r a r y d i s 
a b i l i t y b e n e f i t s i n p r o c e s s i n g her a g g r a v a t i o n c l a i m . 

ORDER 

The Referee's o r d e r d a t e d November 20, 1987, as r e c o n s i d e r e d on March 18, 
1988, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . The p o r t i o n o f t h e o r d e r t h a t 
o r d e r e d t h e i n s u r e r t o pay c l a i m a n t temporary d i s a b i l i t y b e n e f i t s i n i t s p r o c e s s 
i n g o f h e r a g g r a v a t i o n c l a i m i s r e v e r s e d . The remainder o f t h e Refer e e ' s o r d e r 
i s a f f i r m e d . The Board approves a c l i e n t - p a i d f e e n o t t o exceed $535.50, payable 
by t h e i n s u r e r t o i t s c o u n s e l . 

F e b r u a r y 14, 1990 C i t e as 42 Van N a t t a 335 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BOBBY JACK TRAWEEK, Claimant 

WCB Case No. TP-90003 
THIRD PARTY ORDER 

James W. K i r k , Claimant A t t o r n e y 
M i c h a e l W h i t t y ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g a 
proposed s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . See ORS 656.587. We approve t h e 
s e t t l e m e n t . 

FINDINGS OF FACT 

I n March 1988 c l a i m a n t s u s t a i n e d a compensable back i n j u r y as a r e s u l t o f 
a motor v e h i c l e a c c i d e n t w i t h a garbage t r u c k . He has r e c e i v e d c o n s e r v a t i v e 
t r e a t m e n t p r i m a r i l y f o r d e g e n e r a t i v e c o n d i t i o n s i n h i s low back and neck. 

C l a i m a n t a l s o e x p e r i e n c e s c e r v i c a l s t r a i n s , w h i c h a r e a t t r i b u t a b l e t o t h e 
c u r r e n t i n j u r y , as w e l l as two p r i o r compensable neck i n j u r i e s f o r w h i c h he has 
p r e v i o u s l y r e c e i v e d a 10 p e r c e n t award o f unscheduled permanent d i s a b i l i t y . 
C l a i m a n t was r e c e i v i n g p e r i o d i c t r e a t m e n t f o r h i s neck c o n d i t i o n when t h e March 
1988 a c c i d e n t o c c u r r e d . 

S i n c e t h i s compensable i n j u r y , he has n o t r e t u r n e d t o h i s f o r m e r j o b as a 
c a r p e t c l e a n e r and i t i s u n l i k e l y t h a t he w i l l be a b l e t o p e r f o r m such a c t i v i 
t i e s i n t h e f u t u r e . There i s c o n f l i c t i n g m e d i c a l e v i d e n c e c o n c e r n i n g t h e ques
t i o n o f whether c l a i m a n t ' s c u r r e n t back impairment i s m a t e r i a l l y r e l a t e d t o t h i s 
compensable i n j u r y , t o a p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n , o r t o a c o m b i n a t i o n 
o f b o t h . I n any e v e n t , c l a i m a n t has r e c e i v e d a 32 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y award stemming from t h i s compensable i n j u r y . 
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The b l o o d - a l c o h o l c o n t e n t f o r t h e d r i v e r o f t h e garbage t r u c k was .21 p e r 
c e n t . Thus, c r i m i n a l charges were lodged a g a i n s t t h e d r i v e r , w h i c h e v e n t u a l l y 
c u l m i n a t e d i n a g u i l t y p l e a t o c r i m i n a l a s s a u l t and d r i v i n g under t h e i n f l u e n c e 
o f i n t o x i c a n t s . An i n v e s t i g a t i o n conducted by c l a i m a n t ' s c o u n s e l u n c o v e r e d no 
ev i d e n c e t o suggest t h a t t h e garbage company e i t h e r knew o r s h o u l d have known 
t h a t i t s d r i v e r had an a l c o h o l abuse problem. 

I n November 1988, w h i l e t h e c l a i m remained i n open s t a t u s , c l a i m a n t was 
charged w i t h t h e u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d substance and d r i v i n g under 
t h e i n f l u e n c e o f i n t o x i c a n t s . I n February 1989 he was c o n v i c t e d o f t h e s e 
o f f e n s e s and sentenced t o t h e c o u n t y j a i l f o r one y e a r . F o l l o w i n g f o u r months 
o f i n c a r c e r a t i o n , c l a i m a n t was t r a n s f e r e d t o h i s home, where he i s c u r r e n t l y 
s e r v i n g t h e r e m a i n d e r o f h i s sentence under an " e l e c t r o n i c s e c u r i t y program." 

To d a t e , t h e SAIF C o r p o r a t i o n , as p a y i n g agency, has i n c u r r e d a c t u a l c l a i m 
c o s t s t o t a l l i n g $35,611.46. These c o s t s i n c l u d e m e d i c a l expenses and t e m p o r a r y 
d i s a b i l i t y c ompensation, as w e l l as t h e a f o r e m e n t i o n e d 32 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y award. 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e p o s s i b i l i t y o f p u r s u i n g a 
cause o f a c t i o n f o r n e g l i g e n c e a g a i n s t t h e garbage company and i t s d r i v e r . 
D u r i n g s e t t l e m e n t n e g o t i a t i o n s , t h e t h i r d p a r t y i n s u r e r , on b e h a l f o f t h e 
garbage company and i t s d r i v e r , a s s e r t e d i t s i n t e n t i o n t o r e l y on a m e d i c a l 
o p i n i o n t h a t s u g g e s t e d c l a i m a n t would be a b l e t o r e t u r n t o h i s r e g u l a r work 
w i t h o u t i m p a i r m e n t . As a f u r t h e r defense, t h e t h i r d p a r t y i n s u r e r n o t e d 
c l a i m a n t ' s r e c e n t c r i m i n a l c o n v i c t i o n s . F o l l o w i n g a s e r i e s o f n e g o t i a t i o n 
s e s s i o n s , t h e t h i r d p a r t y i n s u r e r o f f e r e d t o s e t t l e t h e a c t i o n f o r $35,000. 

The o f f e r i s a c c e p t a b l e t o c l a i m a n t . SAIF d e c l i n e s t o approve t h e s e t t l e 
ment, c o n t e n d i n g t h a t c l a i m a n t has s u s t a i n e d s i g n i f i c a n t i m p a i r m e n t as a r e s u l t 
o f t h e compensable i n j u r y and t h a t c l a i m a n t ' s case has a c t u a l damage v a l u e f a r 
i n excess o f $35,000. F i n a l l y , a s s e r t i n g t h a t t h e case "has g r e a t p o t e n t i a l f o r 
p u n i t i v e damages", SAIF argues t h a t t h e o f f e r i s i n a d e q u a t e . 

FINDINGS OF ULTIMATE FACT 

The t h i r d p a r t y s e t t l e m e n t o f f e r o f $35,000 i s r e a s o n a b l e . 

CONCLUSIONS OF LAW 

Pu r s u a n t t o ORS 656.587, t h e Board i s a u t h o r i z e d t o r e s o l v e d i s p u t e s con
c e r n i n g t h e a p p r o v a l o f any compromise o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g 
t h i s a u t h o r i t y , we employ our independent judgment t o d e t e r m i n e w h e t h e r t h e com
promise i s r e a s o n a b l e . Natasha D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d between a c l a i m a n t / 
p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t appears t o be 
g r o s s l y u n r e a s o n a b l e . D o r o t h a M. C l a r k e , 40 Van N a t t a 1125 ( 1 9 8 8 ) ; K a t h r v n I . 
Looney, 39 Van N a t t a 1140 ( 1 9 8 7 ) . 

B o t h p a r t i e s have advanced t h e i r r e s p e c t i v e p o s i t i o n s c o n c e r n i n g t h e p u r 
p o r t e d s t r e n g t h s and weaknesses o f c l a i m a n t ' s a c t i o n a g a i n s t t h e garbage company 
and i t s d r i v e r . A f t e r r e v i e w i n g t h i s r e c o r d , we f i n d s u p p o r t f o r each p o s i t i o n . 
Under such c i r c u m s t a n c e s and c o n s i d e r i n g t h e a f o r e m e n t i o n e d s t a n d a r d , we con
c l u d e t h a t a s e t t l e m e n t o f f e r o f $35,000 i s r e a s o n a b l e . C o n s e q u e n t l y , we 
approve t h e s e t t l e m e n t . A c c o r d i n g l y , proceeds o f t h e s e t t l e m e n t s h a l l be d i s 
t r i b u t e d i n accordance w i t h ORS 656.593(3). 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID S. ZIMMERMAN, Claimant 

WCB Case No. 86-15055 
ORDER ON REMAND 

J e f f C a r t e r , Claimant A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals. 
A a r i p a c , I n c . v. Zimmerman, 97 Or App 512, r e v den 308 Or 465 ( 1 9 8 9 ) . The c o u r t 
has c o n c l u d e d t h a t o ur p r i o r o r d e r , David S. Zimmerman, 40 Van N a t t a 862 (1 9 8 8 ) , 
had f a i l e d t o a p p l y t h e s t a n d a r d c o n t a i n e d i n C l a r k v. U.S. Plywood, 288 Or 255 
( 1 9 8 0 ) , and remanded t o make f i n d i n g s necessary t o d e t e r m i n e whether c l a i m a n t ' s 
i n j u r y c l a i m was s u s t a i n e d as a r e s u l t o f a c t i v i t y t h a t was e x p r e s s l y o r 
i m p l i e d l y a l l o w e d by t h e employer. We proceed w i t h o ur r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

The Board adopts t h e " F i n d i n g s o f Fa c t " i n our e a r l i e r o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On s e v e r a l o c c a s i o n s , c l a i m a n t v a c a t e d t h e employer's p r e m i s e s by 
ju m p i n g f r o m t h e employer's dock r a t h e r t h a n by u s i n g a nearby f l i g h t o f s t a i r s . 

The employer i m p l i e d l y acquiesced i n c l a i m a n t ' s method o f l e a v i n g 
t h e work p r e m i s e s . 

CONCLUSIONS OF LAW AND OPINION 

To be compensable, an i n j u r y must a r i s e o u t o f and i n t h e c ourse o f 
employment. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . " I f t h e i n j u r y has s u f f i c i e n t work r e l a t i o n 
s h i p , t h e n i t a r i s e s o u t o f and i n t h e course o f employment...." Rogers v. 
SAIF, 289 Or 633,643 ( 1 9 8 0 ) . An on-premises i n j u r y has s u f f i c i e n t work r e l a t i o n 
s h i p i f i t o c c u r s w h i l e t h e employee i s l e a v i n g work, u n l e s s t h e employee 
engaged i n conduct n o t e x p r e s s l y o r i m p l i e d l y a l l o w e d by t h e employer. C l a r k v. 
U.S. Plywood, 288 Or 255 (1 9 8 0 ) ; A q r i p a c v. Zimmerman, 97 Or App 512 ( 1 9 8 9 ) . 

I n f i n d i n g c l a i m a n t ' s i n j u r y c l a i m t o be compensable, t h e Board d i d 
n o t a p p l y t h e C l a r k s t a n d a r d . C o n c l u d i n g t h a t t h e Board's f a i l u r e t o a p p l y 
C l a r k was e r r o r , t h e c o u r t has r e v e r s e d and remanded w i t h i n s t r u c t i o n s t o make 
f i n d i n g s c o n c e r n i n g t h e express o r i m p l i e d acquiescence o f t h e employer t o 
c l a i m a n t ' s c o n d u c t . 

We n o t e t h a t t h e employer's manual f o r t h e c o n d u c t o f i t s w o r k e r s 
p r o h i b i t e d "unsafe a c t s . " However, jumping from t h e l o a d i n g dock was n o t 
s p e c i f i c a l l y d e f i n e d as an unsafe a c t . Moreover, we f i n d t h a t c l a i m a n t had p r e 
v i o u s l y p a r t i c i p a t e d i n t h e conduct o f jumping o f f t h e employer's l o a d i n g dock. 
F i n a l l y , t h e s e a c t i v i t i e s were performed i n view o f s u p e r v i s o r s and w i t h o u t a 
r e p r i m a n d . Under such c i r c u m s t a n c e s , we conclude t h a t t h e employer had 
i m p l i e d l y a l l o w e d c l a i m a n t t o jump from t h e dock. T h i s i n j u r y , t h e r e f o r e , arose 
o u t o f and i n t h e c o urse o f employment and was compensable. Former ORS 
6 5 6 . 0 0 5 ( 8 ) ( a ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we c o n t i n u e t o r e v e r s e t h e 
Re f e r e e ' s o r d e r d a t e d February 20, 1987. As d i r e c t e d i n o u r p r e v i o u s o r d e r , t h e 
i n s u r e r s h a l l p r o c e s s t h e c l a i m i n accordance w i t h law. For s e r v i c e s a t h e a r i n g 
and on Board r e v i e w , c l a i m a n t ' s $2,100 i n s u r e r - p a i d a t t o r n e y f e e award i s 
r e i n s t a t e d . 
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S i n c e c l a i m a n t has f i n a l l y p r e v a i l e d a f t e r remand f r o m t h e c o u r t , he 
i s a l s o e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d b e f o r e e v e r y p r i o r 
f orum. See ORS 65 6 . 3 8 8 ( 1 ) . Yet, we a r e unable t o award such a f e e f o r s e r v i c e s 
a t t h e a p p e l l a t e l e v e l u n l e s s c l a i m a n t ' s c o u n s e l s u b m i t s a s t a t e m e n t o f s e r 
v i c e s . See OAR 438-15-005(2); 438-15-010(5). T h e r e f o r e , upon o u r r e c e i p t o f 
such a s t a t e m e n t o f s e r v i c e s , and assuming t h a t we r e t a i n j u r i s d i c t i o n o v e r t h i s 
case, we s h a l l p r o c e e d w i t h our d e t e r m i n a t i o n o f a r e a s o n a b l e a t t o r n e y f e e f o r 
s e r v i c e s a t t h e a p p e l l a t e l e v e l . 

I T I S SO ORDERED. 

Feb r u a r y 15, 1990 C i t e as 42 Van N a t t a 338 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA ALONZO, Claimant 
WCB Case No. 88-11045 

ORDER ON REVIEW 
G a r l o c k , e t a l , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 
R o b e r t s , e t a l , A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee H o w e l l ' s o r d e r 
w h i c h : (1) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t as 
b e i n g n o t r e a s o n a b l e and necessary and not r e l a t e d t o t h e compensable i n j u r y ; 
and (2) f a i l e d t o i n c r e a s e c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . The i n 
s u r e r c r o s s - r e q u e s t s r e v i e w , s e e k i n g a u t h o r i z a t i o n t o o f f s e t an overpayment o f 
te m p o r a r y d i s a b i l i t y . The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y o f c h i r o p r a c t i c 
c a r e and e x t e n t o f unscheduled permanent d i s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. 

The i n s u r e r seeks a u t h o r i z a t i o n t o r e c o v e r o v e r p a i d t e m p o r a r y d i s a b i l i t y 
b e n e f i t s p u r p o r t e d l y c r e a t e d by t h e Referee's o r d e r . T h i s r e q u e s t was i n i t i a l l y 
s u b m i t t e d t o t h e Referee f o l l o w i n g t h e issuance o f h i s o r d e r . However, because 
c l a i m a n t had r e q u e s t e d Board r e v i e w o f h i s o r d e r , t h e Referee d e c l i n e d t o 
address t h e i n s u r e r ' s r e q u e s t . 

We have p r e v i o u s l y h e l d t h a t when an i s s u e i s n o t r a i s e d a t h e a r i n g and 
t h e r e c o r d i s c l o s e d , t h a t i s s u e w i l l n o t s u b s e q u e n t l y be c o n s i d e r e d . Randy D. 
Johnson, 39 Van N a t t a 463 (1 9 8 7 ) . Moreover, when an o f f s e t r e q u e s t has n o t been 
addressed by a Ref e r e e w h i l e t h e Referee r e t a i n s j u r i s d i c t i o n , we have c o n c l u d e d 
t h a t t h e i s s u e has been waived. E l s i e L. H o b k i r k , 40 Van N a t t a 778, 1947 
(1 9 8 8 ) . 

Here, t h e i n s u r e r ' s r e q u e s t f o r p e r m i s s i o n t o o f f s e t t h e a l l e g e d o v e r p a y 
ment was n e i t h e r r a i s e d p r i o r t o t h e c l o s u r e o f t h e r e c o r d nor addressed by t h e 
Refe r e e w h i l e he r e t a i n e d j u r i s d i c t i o n over t h e case. Under such c i r c u m s t a n c e s , 
we c o n c l u d e t h a t t h e i n s u r e r ' s o f f s e t r e q u e s t i s n o t p r o p e r l y b e f o r e us. 
A c c o r d i n g l y , t h e r e q u e s t i n s o f a r as i t p e r t a i n s t o t h i s p r o c e e d i n g i s d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 2, 1988 i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $1,366, p a y a b l e f r o m t h e i n s u r e r t o 
i t s f o r m e r c o u n s e l . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed 
$478.50, p a y a b l e f r o m t h e i n s u r e r t o i t s p r e s e n t c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
DOROTHY AMSTUTZ, Claimant 

WCB Case Nos. 88-10611 & 88-10610 
ORDER ON REVIEW 

Dean H e i l i n g , C laimant Attorney-
Acker, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r w h i c h : (1) d e c l i n e d t o 
award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s ; and (2) d e c l i n e d t o assess 
p e n a l t i e s and a s s o c i a t e d a t t o r n e y fees f o r t h e s e l f - i n s u r e d employer's a l l e g e d 
u n r e a s o n a b l e d e l a y i n payment o f temporary d i s a b i l i t y . On r e v i e w , t h e i s s u e s 
a r e e n t i t l e m e n t t o a d d i t i o n a l temporary d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 
We a f f i r m , b u t f o r d i f f e r e n t reasons t h a n t h o s e expressed by t h e R e f e r e e . 

FINDINGS OF FACT 

C l a i m a n t worked f o r t h e s e l f - i n s u r e d employer, a paper company, f r o m 
December, 1986 t h r o u g h February, 1987, d u r i n g w h i c h she e x p e r i e n c e d t i n g l i n g and 
numbness i n her hands w h i l e w o r k i n g as a s e e d l i n g g r a d e r . She sought t r e a t m e n t 
i n mid-December f r o m Dr. Daskolos, D.O., c o m p l a i n i n g o f l o w e r back, neck and 
hand p a i n . C l a i m a n t was r e l e a s e d t o work w i t h no r e s t r i c t i o n s on December 22, 
1986. C l a i m a n t r e t u r n e d t o r e g u l a r work. 

On January 8, 1987, c l a i m a n t was i n v o l v e d i n an a u t o m o b i l e a c c i d e n t . The 
i n j u r i e s she r e c e i v e d as a r e s u l t o f t h a t a c c i d e n t a r e n o t r e l a t e d t o c l a i m a n t ' s 
w r i s t c o n d i t i o n . She r e t u r n e d t o r e g u l a r work on January 17, 1987. 

Her s e a s o n a l employment w i t h t h e employer c o n t i n u e d u n t i l F e b r u a r y 27, 
1987, when she was l a i d o f f . 

C l a i m a n t f i l e d a c l a i m f o r her w r i s t c o n d i t i o n on March 16, 1987. 

On May 13, 1987, c l a i m a n t began w o r k i n g as a m o t e l maid. I n June, 1987, 
c l a i m a n t ' s w r i s t c o n d i t i o n worsened, making her un a b l e t o p e r f o r m some o f her 
d u t i e s as a maid. On June 15, 1987, c l a i m a n t began c a r i n g f o r an e l d e r l y man 
t h r o u g h t h e a u s p i c e s o f t h e S e n i o r S e r v i c e s D i v i s i o n (SSD). Her wages f o r SSD 
exceed h e r wages f o r t h e paper company. On June 29, 1987, her employment w i t h 
t h e m o t e l was t e r m i n a t e d because her w r i s t c o n d i t i o n p r e v e n t e d her f r o m p e r f o r m 
i n g h e r d u t i e s . 

C l a i m a n t c o n t i n u e d t o work w i t h SSD t h r o u g h October 15, 1987. D u r i n g t h a t 
employment, c l a i m a n t sought t r e a t m e n t f o r her w r i s t c o n d i t i o n f r o m Dr. Golden, a 
neu r o s u r g e o n , who diagnosed b i l a t e r a l c a r p a l t u n n e l syndrome, and s u b s e q u e n t l y 
p e r f o r m e d s u r g e r y on b o t h w r i s t s on August 18 and August 3 1 , 1987, r e s p e c t i v e l y . 
T h e r e a f t e r , c l a i m a n t r e t u r n e d t o t h e work she had been d o i n g b e f o r e s u r g e r y . On 
Octo b e r 15, 1987, c l a i m a n t q u i t her work w i t h t h e SSD f o r reasons u n r e l a t e d t o 
e i t h e r h er work o r her compensable i n j u r y . 

The employer d e n i e d c l a i m a n t ' s c l a i m f o r her w r i s t c o n d i t i o n on August 28, 
1987. C l a i m a n t r e q u e s t e d a h e a r i n g . 

By o p i n i o n and o r d e r , d a t e d A p r i l 2 1 , 1988, c l a i m a n t ' s c l a i m f o r her w r i s t 
c o n d i t i o n was foun d compensable and remanded f o r payment o f compensation and 
m e d i c a l expenses. 
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C l a i m a n t was p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d d u r i n g 
w h i c h she underwent, and r e c o v e r e d from, t h e s u r g e r y on b o t h w r i s t s . Compensa
t i o n was p a i d f r o m August 18, 1987 t h r o u g h September 30, 1987, b u t n o t h i n g 
t h e r e a f t e r . C l a i m a n t r e q u e s t e d a h e a r i n g s e e k i n g a d d i t i o n a l t e m p o r a r y d i s a b i l 
i t y c o mpensation. 

CONCLUSIONS OF LAW 

C l a i m a n t seeks t e m p o r a r y d i s a b i l i t y , e i t h e r t o t a l o r p a r t i a l , f r o m 
F e b r u a r y 28, 1987 u n t i l t h e t i m e which she becomes m e d i c a l l y s t a t i o n a r y . 

The R e f e r e e f o u n d t h a t c l a i m a n t d i d n o t l e a v e her work w i t h t h e paper com
pany because o f her Fe b r u a r y , 1987 compensable i n j u r y , and c o n c l u d e d t h a t 
c l a i m a n t was e n t i t l e d t o tem p o r a r y d i s a b i l i t y o n l y f o r t h e p e r i o d o f t i m e d u r i n g 
w h i c h she underwent, and r e c o v e r e d from, t h e s u r g e r y f o r her c a r p a l t u n n e l 
syndrome. He d i d n o t award any a d d i t i o n a l compensation. We agree t h a t c l a i m a n t 
i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e s i x week p e r i o d o f t i m e d u r i n g 
w h i c h she underwent c a r p a l t u n n e l s u r g e r y and r e c o v e r e d t h e r e f r o m . However, we 
d i s a g r e e w i t h t h e r e f e r e e ' s a n a l y s i s c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o a d d i 
t i o n a l t e m p o r a r y d i s a b i l i t y b e f o r e and a f t e r t h e s u r g e r y . 

An i n d i v i d u a l i s t e m p o r a r i l y d i s a b l e d , f o r a t e m p o r a r y p e r i o d , i f a wo r k e r 
has l o s t , " i n c l u d i n g p r e e x i s t i n g d i s a b i l i t y , t h e use o r f u n c t i o n o f any sched
u l e d o r un s c h e d u l e d p o r t i o n o f t h e body which i n c a p a c i t a t e s t h e w o r k e r f r o m 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " O u t r i g h t v. 
Weyerhaeuser, 299 Or 290 (19 8 5 ) . F u r t h e r m o r e , c l a i m a n t i s e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f o r t h e e n t i r e p e r i o d o f her d i s a b i l i t y . B o t e f u r v. C i t y o f 
C r e s w e l l , 84 Or App 627 ( 1 9 8 7 ) ; S i l s b y v. SAIF, 39 Or App 555, 562 ( 1 9 7 9 ) . 

ORS 656.212 p r o v i d e s : 

"When t h e d i s a b i l i t y i s o r becomes p a r t i a l o n l y and 
i s t e m p o r a r y i n c h a r a c t e r , t h e worker s h a l l r e c e i v e 
f o r a p e r i o d n o t exceeding two ye a r s t h a t p r o p o r t i o n 
o f t h e payments p r o v i d e d f o r temporary t o t a l d i s 
a b i l i t y w h i c h t h e l o s s o f e a r n i n g power a t any k i n d 
o f work bears t o t h e e a r n i n g power e x i s t i n g a t t h e 
t i m e o f t h e o c c u r r e n c e o f t h e i n j u r y . " 

F u r t h e r , where c l a i m a n t ' s weekly wages were l e s s d u r i n g t h e p e r i o d f o r 
w h i c h she sought compensation t h a n a t t h e t i m e o f i n j u r y , she i s e n t i t l e d t o 
b e n e f i t s f o r t e m p o r a r y p a r t i a l d i s a b i l i t y . ORS 656.212. See Safeway S t o r e s v. 
Owsley, 91 Or App 475, 478 ( 1 9 8 8 ) . 

Here, c l a i m a n t ' s seasonal employment w i t h t h e paper company ended on 
Fe b r u a r y 28, 1987. A t t h a t t i m e , c l a i m a n t had been w o r k i n g r e g u l a r l y , w i t h o u t 
c o m p l a i n t s o f w r i s t p a i n . Thus, we f i n d t h a t c l a i m a n t was n o t d i s a b l e d as a 
r e s u l t o f her w r i s t c o n d i t i o n when her employment w i t h t h e paper company ended. 

A f t e r l e a v i n g t h e paper company, c l a i m a n t worked as a m o t e l maid. C l a i m a n t 
c o n t i n u e d t o work as a m o t e l maid u n t i l June 29, 1987, a t wh i c h t i m e she worked 
s o l e l y f o r t h e S e n i o r S e r v i c e s D i v i s i o n (SSD), a t wages w h i c h exceeded t h o s e a t 
t h e paper company. 

C l a i m a n t worked f o r SSD t h r o u g h August 17, 1987. T h e r e a f t e r , she was o f f 
work as she underwent s u r g e r y . The employer p a i d c l a i m a n t t e m p o r a r y d i s a b i l i t y 
d u r i n g t h e p e r i o d f r o m August 18, 1987 t h r o u g h September 30, 1987. C l a i m a n t r e 
t u r n e d t o h e r work w i t h SSD on October 1, 1987, and c o n t i n u e d t o work f o r SSD 



D o r o t h y Amstutz, 42 Van N a t t a 339 (1990) 341 

u n t i l O c tober 15, 1987, when she q u i t f o r reasons u n r e l a t e d t o e i t h e r h e r com
p e n s a b l e c o n d i t i o n o r her work. She r e c e i v e d no f u r t h e r d i s a b i l i t y b e n e f i t s . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t s topped w o r k i n g as a m o t e l 
maid due t o her compensable i n j u r y . See Dorothy A. Amstutz, 41 Van N a t t a 2292 
( 1 9 8 9 ) . However, a t t h e t i m e she l e f t t h a t work, she was a l r e a d y w o r k i n g a t SSD 
a t a wage w h i c h exceeded her wages a t t h e paper company. C o n s e q u e n t l y , we f i n d 
t h a t c l a i m a n t was e n t i t l e d t o temporary d i s a b i l i t y f rom June 29, 1987 t h r o u g h 
August 17, 1987; b u t her e n t i t l e m e n t was t o t e m p o r a r y p a r t i a l d i s a b i l i t y . See 
R o b e r t L. R o d r i g u e z , 40 Van N a t t a 2074 ( 1 9 8 8 ) ; L a r r y L. Jay, 41 Van N a t t a 188 
( 1 9 8 9 ) . S i n c e her wages a t SSD were g r e a t e r t h a n a t t h e lumber company, her r a t e 
o f t e m p o r a r y p a r t i a l d i s a b i l i t y would be z e r o . 

F o l l o w i n g c l a i m a n t ' s r e c u p e r a t i o n from her s u r g e r i e s , she r e t u r n e d t o SSD 
on October 1, 1987 and worked u n t i l October 15, 1987. Since she had n o t been r e 
l e a s e d , nor r e t u r n e d , t o her r e g u l a r w o r k - a t - i n j u r y , nor been d e t e r m i n e d medi
c a l l y s t a t i o n a r y , she a g a i n became e n t i t l e d t o t e m p o r a r y p a r t i a l d i s a b i l i t y . 
However, as p r e v i o u s l y d i s c u s s e d , t h i s d i s a b i l i t y e q u a l e d z e r o . 

On October 15, 1987, c l a i m a n t l e f t her work w i t h SSD f o r reasons u n r e l a t e d 
t o h e r compensable c o n d i t i o n . Thus, because she l e f t work w i t h SSD f o r reasons 
u n r e l a t e d t o e i t h e r her work o r her compensable i n j u r y , we f i n d t h a t c l a i m a n t i s 
n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y a f t e r October 15, 1987, b u t m e r e l y a 
c o n t i n u a t i o n o f t h e temporary p a r t i a l d i s a b i l i t y r a t e she was e n t i t l e d t o w h i l e 
w o r k i n g a t SSD. See Owsley, supra; F i n k v . M e t r o p o l i t a n Defender, 67 Or App 79, 
r e v den 296 Or 829 ( 1 9 8 4 ) . Since c l a i m a n t ' s t e m p o r a r y p a r t i a l d i s a b i l i t y r a t e a t 
SSD was z e r o , c l a i m a n t i s n o t e n t i t l e d t o any a d d i t i o n a l d i s a b i l i t y payments 
a f t e r October 15, 1987. 

P e n a l t i e s and A t t o r n e y Fees 

Here, we have f o u n d c l a i m a n t t o be e n t i t l e d t o t e m p o r a r y p a r t i a l d i s a b i l i t y 
f r o m June 29, 1987 t h r o u g h August 17, 1987 and subsequent t o October 1, 1987. 
However, as n o t e d , t h e r a t e o f d i s a b i l i t y was z e r o . 

The r e c o r d i s u n c l e a r whether t h e employer d e t e r m i n e d c l a i m a n t ' s e n t i t l e 
ment t o t e m p o r a r y p a r t i a l d i s a b i l i t y a t a r a t e o f z e r o , o r u n i l a t e r a l l y t e r m i 
n a t e d d i s a b i l i t y payments. I f t h e employer r a t e d c l a i m a n t ' s d i s a b i l i t y a t z e r o , 
and as a r e s u l t d i d n o t make d i s a b i l i t y payments t o c l a i m a n t , t h e n t h e employer's 
a c t i o n s were n o t u n r e a s o n a b l e . However, i f t h e employer u n i l a t e r a l l y t e r m i n a t e d 
b e n e f i t s , w i t h o u t c a l c u l a t i n g c l a i m a n t ' s d i s a b i l i t y r a t e , such a c t i o n w o u ld have 
been u n r e a s o n a b l e . I n e i t h e r case, c l a i m a n t would n o t have any amount due nor 
d i d t h e employer's a c t i o n r e s u l t i n a d e l a y i n t h e payment o f compensation. Con
s e q u e n t l y , we c o n c l u d e t h a t t h e assessment o f a p e n a l t y and an award o f a s s o c i 
a t e d a t t o r n e y f e e s i s n o t a p p r o p r i a t e . L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . 

ORDER 

The Referee's o r d e r , d a t e d October 4, 1988, i s a f f i r m e d . A c l i e n t - p a i d 
f e e , p a y a b l e f r o m t h e s e k f - i n s u r e d employer t o i t s c o u n s e l , n o t t o exceed $680, 
i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
EPIFANIO BARELA, Claimant 
WCB Case No. 87-12711 

ORDER ON REVIEW 
Douglas L. Minson, Claimant A t t o r n e y 

J u l i a P h i l b r o o k ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e H e i t k e m p e r ' s 

o r d e r t h a t d e c l i n e d t o a l l o w an o f f s e t o f permanent p a r t i a l d i s a b i l i t y b e n e f i t s 
t h a t were p a i d p u r s u a n t t o a D e t e r m i n a t i o n Order a g a i n s t c l a i m a n t ' s permanent 
t o t a l d i s a b i l i t y award. The i s s u e on r e v i e w i s o f f s e t s . 

FINDINGS 

A D e t e r m i n a t i o n Order was i s s u e d i n t h i s m a t t e r on August 4, 1987, w h i c h 
awarded c l a i m a n t 25 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . C l a i m a n t 
was a l s o p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s by SAIF t h r o u g h J u l y 27, 1987. An 
O p i n i o n and Order was i s s u e d on June 20, 1988, f i n d i n g c l a i m a n t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d e f f e c t i v e F ebruary 10, 1987. 

On J u l y 8, 1988, SAIF r e q u e s t e d r e c o n s i d e r a t i o n s e e k i n g an o f f s e t o f an 
overpayment o f compensation t o c l a i m a n t . On J u l y 18, 1988, t h e R e f e r e e i s s u e d an 
Order o f Abatement. On August 4, 1988, t h e Referee d e n i e d SAIF's M o t i o n f o r 
R e c o n s i d e r a t i o n . The a f f i d a v i t s u b m i t t e d w i t h t h e m o t i o n e s t a b l i s h e s t h a t SAIF 
p a i d t h e c l a i m a n t $4,800 on t h e permanent p a r t i a l d i s a b i l i t y award and $2,634.24 
i n o v e r p a i d t e m p o r a r y d i s a b i l i t y payments. 

CONCLUSIONS OF LAW AND OPINION 

The C o u r t h e l d i n P a c i f i c Motor T r u c k i n g Co. v. Yeaqer, 64 Or App 28 ( 1 9 8 3 ) , 
t h a t an i n j u r e d w o r k e r who i s r e c e i v i n g payments f o r permanent t o t a l d i s a b i l i t y i s 
n o t e n t i t l e d t o s e p a r a t e , a d d i t i o n a l payments f o r permanent p a r t i a l d i s a b i l i t y . 
C l a i m a n t argues t h a t even i f he i s n o t e n t i t l e d t o do u b l e payments, SAIF d i d n o t 
r a i s e t h e i s s u e o f o f f s e t i n a t i m e l y manner. 

SAIF need o n l y r a i s e t h e i s s u e p r o m p t l y once an award f o r permanent t o t a l 
d i s a b i l i t y i s g r a n t e d . J u l i a n E. P o u r n e l l e , 38 Van N a t t a 132 ( 1 9 8 6 ) . Donald W. 
W i l k i n s o n , 37 Van N a t t a 937 (1 9 8 5 ) . A c c o r d i n g l y , because i t r a i s e d i t s o f f s e t r e 
q u e s t w h i l e t h e Referee r e t a i n e d j u r i s d i c t i o n and t h e R eferee addressed t h e r e 
q u e s t , SAIF i s n o t p r e c l u d e d from c l a i m i n g t h e o f f s e t o f permanent p a r t i a l d i s 
a b i l i t y . See E l s i e L. H o b k i r k , 40 Van N a t t a 778 (1 9 8 8 ) . 

SAIF does n o t s p e c i f i c a l l y r a i s e as an i s s u e t h e o f f s e t o f t h e o v e r p a i d 
t e m p o r a r y t o t a l d i s a b i l i t y p a i d beyond February 10, 1987. However, SAIF argues 
t h a t i s s u e i n i t s b r i e f . The D e t e r m i n a t i o n Order g r a n t e d t h e i n s u r e r a u t h o r i t y t o 
o f f s e t any o v e r p a i d t e m p o r a r y d i s a b i l i t y a g a i n s t permanent d i s a b i l i t y . A u t h o r i z a 
t i o n t o o f f s e t c o n t i n u e s i n e f f e c t u n l e s s and u n t i l i t i s rev o k e d o r u n t i l t h e 
overpayment i s w h o l l y r e c o v e r e d . B e r l i n e r v. Weyerhaeuser, 92 Or App 264 ( 1 9 8 8 ) . 
The o f f s e t a u t h o r i z e d by t h e D e t e r m i n a t i o n Order remains i n e f f e c t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 20, 1988, as r e c o n s i d e r e d August 4, 1988, i s 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . The p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o 
a l l o w an o f f s e t o f permanent p a r t i a l d i s a b i l i t y b e n e f i t s a g a i n s t c l a i m a n t ' s perma
nent t o t a l d i s a b i l i t y award i s r e v e r s e d . The SAIF C o r p o r a t i o n may o f f s e t perma
nent p a r t i a l d i s a b i l i t y b e n e f i t s p a i d from February 10, 1987 a g a i n s t c l a i m a n t ' s 
permanent t o t a l d i s a b i l i t y award. The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK S. BELLWARE, Claimant 

WCB Case Nos. 86-02346 & 86-00941 
ORDER ON REVIEW 

P o z z i , e t a l , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

Aetna C a s u a l t y r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Thye's 
o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s back 
s u r g e r y ; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f r e s p o n s i b i l i t y f o r t h e same 
s u r g e r y ; and (3) awarded c l a i m a n t ' s a t t o r n e y an assessed f e e t o be p a i d by 
Aetna. The i s s u e s on r e v i e w a r e r e s p o n s i b i l i t y f o r m e d i c a l s e r v i c e s and a t t o r 
ney f e e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " t h r o u g h t h e t h i r d f u l l 
p a r a g r a p h on page two o f t h e o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s 1985 i n j u r y d i d n o t cause a w o r s e n i n g o f c l a i m a n t ' s L5-S1 
d i s c c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n cases where t h e r e a r e two accepted i n j u r i e s t o t h e same body 
p a r t , t h e r e i s a r e b u t t a b l e p r e s u m p t i o n t h a t t h e l a s t i n d u s t r i a l i n j u r y con
t r i b u t e d i n d e p e n d e n t l y t o t h e worsened c o n d i t i o n and, t h u s , t h a t r e s p o n s i b i l i t y 
l i e s w i t h t h e e m p l o y e r / i n s u r e r a t t h e t i m e o f t h e l a s t w o r k - r e l a t e d i n j u r y . 
I n d u s t r i a l I n d e m n i t y Co. v. Kearns, 70 Or App 583 ( 1 9 8 4 ) . The l a s t 
e m p l o y e r / i n s u r e r t h e n has t h e burden t o prove t h a t t h e l a t e r w o r k - r e l a t e d i n j u r y 
d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e worsened u n d e r l y i n g c o n d i t i o n w h i c h 
g i v e s r i s e t o t h e c l a i m f o r compensation. I f i t i s shown t h a t t h e l a t e r i n j u r y 
r e s u l t e d i n i n c r e a s e d symptoms o n l y , w i t h o u t a p a t h o l o g i c a l w o r s e n i n g , t h e n t h e 
p r e s u m p t i o n has been r e b u t t e d . 

Here, t h e r e i s overwhelming e v i d e n c e , i n c l u d i n g t h e o p i n i o n o f Dr. 
B e r k e l e y , c l a i m a n t ' s t r e a t i n g neurosurgeon, t h a t t h e bone spur w h i c h caused t h e 
need f o r s u r g e r y was a r e s u l t o f c l a i m a n t ' s o r i g i n a l 1979 i n j u r y . Moreover, 
t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t t h e 1985 i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d 
t o t h e bone spur. 

Dr. B e r k e l e y s t a t e d t h a t c l a i m a n t ' s bone spur d i d n o t o c c u r as a r e 
s u l t o f t h e May 1985 a c c i d e n t . He op i n e d t h a t i t would have t a k e n q u i t e a few 
y e a r s f o r t h e spur t o dev e l o p and become symptomatic, and s t a t e d more t h a n once 
t h a t t h e 1985 i n j u r y was o n l y a c o n t r i b u t i n g f a c t o r t o t h e i n c r e a s e o f 
c l a i m a n t ' s p a i n f u l symptoms. (Exs. 29, 3 3 ) . As t h e p h y s i c i a n who p e r f o r m e d 
c l a i m a n t ' s s u r g e r y , Dr. B e r k e l e y ' s o p i n i o n i s e n t i t l e d t o g r e a t w e i g h t . 

We a r e persuaded t h a t , a l t h o u g h t h e 1985 i n j u r y c o n t r i b u t e d t o a 
w o r s e n i n g o f c l a i m a n t ' s back p a i n , t h a t i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e 
t o t h e u n d e r l y i n g c o n d i t i o n o f t h e bone spur r e q u i r i n g s u r g e r y . Because o f 
t h i s , we f i n d t h a t t h e second i n s u r e r , Aetna C a s u a l t y , has succeeded i n s h i f t i n g 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s bone spur s u r g e r y t o SAIF. See D e S y l v i a v. 
Multnomah County School D i s t . # 40, 91 Or App 381 (1 9 8 8 ) . 
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A t t o r n e y Fee 

Aetna contends t h a t t h e a t t o r n e y f e e o f $1,500, awarded t o 
c l a i m a n t ' s a t t o r n e y a t h e a r i n g , i s i n a p p r o p r i a t e because t h e i n s u r e r s were con
t e s t i n g r e s p o n s i b i l i t y and, because c o m p e n s a b i l i t y was n o t a t i s s u e , c l a i m a n t ' s 
a t t o r n e y was n o t r e q u i r e d t o a c t i v e l y p a r t i c i p a t e . We agree. 

I n a r e s p o n s i b i l i t y p r o c e e d i n g , c l a i m a n t i s n o t e n t i t l e d t o an 
a t t o r n e y f e e u n l e s s he a c t i v e l y and m e a n i n g f u l l y l i t i g a t e s r e s p o n s i b i l i t y . 
Mercer I n d u s t r i e s v. Rose, 100 Or App 252 ( 1 9 9 0 ) ; Petshow v. Farm Bureau I n s . 
Co. , 76 Or App 563 ( 1 9 8 5 ) . Here, a .307 o r d e r had i s s u e d w i t h r e g a r d t o t h e 
m e d i c a l s e r v i c e s c l a i m f o r back s u r g e r y . C l a i m a n t ' s r i g h t t o t h e s u r g e r y was 
n o t i n j e o p a r d y . He was a nominal p a r t y , a t b e s t , w i t h r e s p e c t t o t h e i s s u e o f 
whi c h i n s u r e r p a i d f o r h i s s u r g e r y . Thus, c l a i m a n t i s n o t e n t i t l e d t o a 
c a r r i e r - p a i d f e e . See Petshow, supra; Hunt v. G a r r e t t F r e i q h t l i n e r s , 92 Or App 
40 ( 1 9 8 8 ) ; A n f o r a v. L i b e r t y Communications, 88 Or App 30 ( 1 9 8 7 ) ; W i l s o n v. 
Geddes, 90 Or App 64 ( 1 9 8 8 ) ; Cascade C o r p o r a t i o n v. Rose, 92 Or App 663 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 20, 1988 i s r e v e r s e d . The SAIF 
C o r p o r a t i o n ' s d e n i a l o f January 10, 1986 i s s e t a s i d e and c l a i m a n t ' s back 
s u r g e r y c l a i m i s remanded t o SAIF f o r p r o c e s s i n g i n accordance w i t h law. Aetna 
C a s u a l t y Company's d e n i a l o f February 4, 1986 i s r e i n s t a t e d and u p h e l d . The 
Refe r e e ' s award o f a c a r r i e r - p a i d a t t o r n e y f e e i s r e v e r s e d . A c l i e n t - p a i d f e e 
n o t t o exceed $2,063.50 i s approved, payable by Aetna C a s u a l t y t o i t s c o u n s e l . 

F e b r u a r y 15, 1990 C i t e as 42 Van N a t t a 344 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY W. BOOZE, Claimant 
WCB Case No. 87-19700 

ORDER ON REVIEW 
Malagon, e t a l , C l aimant A t t o r n e y s 

C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Ref e r e e F o s t e r ' s o r d e r 
w h i c h i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back 
i n j u r y f r o m 10 p e r c e n t (32 d e g r e e s ) , as awarded by p r i o r D e t e r m i n a t i o n O r d e r s , 
t o 25 p e r c e n t (80 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s 
a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable low back and s h o u l d e r i n j u r y on 
January 18, 1984. The c l a i m was c l o s e d on November 26, 1986 w i t h an award o f 10 
p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y . 

C l a i m a n t e x p e r i e n c e d an a g g r a v a t i o n o f h i s back i n j u r y on A p r i l 22, 
1987, and was r e l e a s e d f r o m work by h i s t r e a t i n g p h y s i c i a n , Dr. B l a c k . A f t e r 
c o n s e r v a t i v e t r e a t m e n t , t h e c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d 
December 23, 1987. C l a i m a n t was awarded temporary t o t a l d i s a b i l i t y t h r o u g h 
December 13, 1987, b u t d i d n o t r e c e i v e an i n c r e a s e i n unscheduled permanent d i s 
a b i l i t y . 
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B e f o r e t h e November 26, 1986 D e t e r m i n a t i o n Order i s s u e d , Dr. B l a c k 
s t a t e d t h a t c l a i m a n t had m i l d impairment and t h a t he s h o u l d a v o i d r e p e t i t i v e 
l i f t i n g , b u t d i d n o t p l a c e a s p e c i f i c w e i g h t l i m i t on c l a i m a n t ' s l i f t i n g . 

B e f o r e t h e D e t e r m i n a t i o n Order o f December 23, 1987 i s s u e d , Dr. 
B l a c k c o m p l e t e d a "check-the-box" c a p a b i l i t i e s e v a l u a t i o n where he checked t h a t 
c l a i m a n t may never l i f t o r c a r r y over 50 pounds. 

M e d i c a l e x a m i n a t i o n s have i n d i c a t e d t h a t c l a i m a n t has u n d e r l y i n g 
p s y c h o l o g i c a l problems, n o t r e l a t e d t o h i s i n d u s t r i a l i n j u r y . These problems 
a f f e c t h i s p h y s i c a l c o n d i t i o n and i n t e r f e r e w i t h h i s c o p i n g w i t h l i f e i n 
g e n e r a l . Dr. B l a c k , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , recommended p s y c h o l o g i c a l 
c o u n s e l i n g . 

C l a i m a n t ' s i n a b i l i t y t o r e t u r n t o h i s r e g u l a r employment i n September 
1987 was n o t due t o h i s p h y s i c a l a b i l i t i e s b u t , r a t h e r , t o h i s s u b j e c t i v e f e a r o f 
f u r t h e r i n j u r y w h i l e w o r k i n g a t h i s m i l l j o b . 

C l a i m a n t ' s compensable c o n d i t i o n d i d n o t p e r m a n e n t l y worsen a f t e r t h e 
November 1986 D e t e r m i n a t i o n Order. 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t c l a i m a n t has "permanent i m p a i r m e n t as a 
r e s u l t o f h i s i n d u s t r i a l i n j u r y . " That f a c t i s n o t i n d i s p u t e as c l a i m a n t has 
p r e v i o u s l y been awarded 10 p e r c e n t unscheduled permanent d i s a b i l i t y . However, i n 
o r d e r t o r e c e i v e an award o f a d d i t i o n a l permanent d i s a b i l i t y a f t e r an a g g r a v a t i o n 
o f h i s compensable i n j u r y , c l a i m a n t must prove a permanent w o r s e n i n g o f h i s con
d i t i o n s i n c e t h e D e t e r m i n a t i o n Order o f November 26, 1986. Stepp v. SAIF, 304 Or 
375, 378 ( 1 9 8 7 ) . The Referee found a permanent w o r s e n i n g . We d i s a g r e e . 

C l a i m a n t argues t h a t h i s t r e a t i n g p h y s i c i a n p l a c e d more r e s t r i c t i o n s 
on h i s l i f t i n g a f t e r t h e a g g r a v a t i o n and, because o f t h o s e , he was more perma
n e n t l y d i s a b l e d . However, we do n o t f i n d p e r s u a s i v e e v i d e n c e t o i n d i c a t e t h a t 
c l a i m a n t ' s l i f t i n g r e s t r i c t i o n s a c t u a l l y were i n c r e a s e d a f t e r t h e a g g r a v a t i o n o f 
h i s back i n j u r y . 

C l a i m a n t ' s r e p e t i t i v e l i f t i n g and ben d i n g was r e s t r i c t e d by Dr. Bla c k 
p r i o r t o h i s f i r s t award o f unscheduled permanent d i s a b i l i t y . On t h e second 
c a p a b i l i t y r a t i n g w o r k s h e e t , Dr. Bl a c k m e rely a f f i x e d a number l i m i t t o t h e 
r e s t r i c t i o n . There i s no i n d i c a t i o n t h a t t h e check-the-box f o r m used by Dr. 
B l a c k d u r i n g t h e second e v a l u a t i o n o f c l a i m a n t ' s c a p a b i l i t i e s imposed i n c r e a s e d 
r e s t r i c t i o n s above t h o s e t h a t Dr. Bl a c k had p l a c e d on c l a i m a n t b e f o r e t h e aggra
v a t i o n . 

I n a d d i t i o n , Dr. B l a c k agreed w i t h t h e p h y s i c a l f i n d i n g s o f t h e 
O r t h o p a e d i c C o n s u l t a n t s t h a t c l a i m a n t d i d n o t have any i n c r e a s e i n h i s impairment 
a f t e r h i s l a s t award, and t h a t he c o u l d r e t u r n t o h i s r e g u l a r o c c u p a t i o n w i t h o u t 
l i m i t a t i o n s . Ex. 42-5, 53. He r e l e a s e d c l a i m a n t t o work a t h i s r e g u l a r employ
ment, b u t c l a i m a n t f a i l e d an a t t e m p t t o do so because o f s u b j e c t i v e f e a r s t h a t he 
wou l d f u r t h e r i n j u r e h i s back. 

C l a i m a n t has had s e v e r a l p s y c h o l o g i c a l e x a m i n a t i o n s , w i t h t h e d o c t o r s 
c o n c l u d i n g c l a i m a n t has n o n - i n j u r y r e l a t e d problems t h a t a r e p r e v e n t i n g him from 
s u c c e s s f u l l y r e t u r n i n g t o work. Consequently, c l a i m a n t ' s p s y c h o l o g i c a l problems 
a r e n o t c o n s i d e r e d i n our a n a l y s i s . 
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We, t h e r e f o r e , conclude t h a t c l a i m a n t has n o t d e m o n s t r a t e d a perma
nent w o r s e n i n g o f h i s c o n d i t i o n s i n c e t h e November 26, 1986 D e t e r m i n a t i o n Order. 
A c c o r d i n g l y , we r e v e r s e t h e Referee's r e e v a l u a t i o n o f h i s permanent d i s a b i l i t y . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d A p r i l 28, 1988 i s r e v e r s e d . The Determina
t i o n O r d e rs d a t e d November 26, 1986 and December 23, 1987 a r e r e i n s t a t e d and 
a f f i r m e d . 

F e b r u a r y 15, 1990 C i t e as 42 Van N a t t a 346 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALD L. BUTLER, Claimant 

WCB Case No. 88-04815 
ORDER ON REVIEW 

V i c t o r C a l z a r e t t a , C l a i m a n t A t t o r n e y 
Kate Waldo ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 15 p e r c e n t (48 degrees) unscheduled permanent d i s 
a b i l i t y f o r h i s p s y c h o l o g i c a l c o n d i t i o n . C laimant a l s o o b j e c t s t o t h e Re f e r e e ' s 
e x c l u s i o n o f t e s t i m o n i a l e v i d e n c e from a co-worker and t h e a d m i s s i o n o f t e s t i m o 
n i a l e v i d e n c e f r o m a v o c a t i o n a l r e h a b i l i t a t i o n w i t n e s s . On r e v i e w , t h e i s s u e s 
a r e a d m i s s i o n o f e v i d e n c e and e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e " F i n d i n g s " o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t has an Adjustment D i s o r d e r w i t h D e p r e s s i o n . Symptoms i n 
c l u d e d i s t u r b a n c e s o f t h e s l e e p c y c l e and e a t i n g h a b i t s and l o s s o f s e l f c o n f i 
dence and i n t e r e s t i n v a r i o u s a c t i v i t i e s . C l a i m a n t can r e t u r n t o any work w i t h 
o u t e x p e r i e n c i n g t h e s e symptoms, except h i s f o r m e r employment. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e " O p i n i o n " o f t h e Referee w i t h t h e f o l l o w i n g 
comment on t h e e v i d e n t i a r y i s s u e . 

I n w o r k e r s ' compensation h e a r i n g s , t h e Referee i s n o t bound by 
s t a t u t o r y r u l e s o f e v i d e n c e and may conduct a h e a r i n g i n any way n e c e s s a r y t o 
ac h i e v e s u b s t a n t i a l j u s t i c e . See ORS 656.283(7). A f t e r de novo r e v i e w o f t h e 
t r a n s c r i p t , we c o n c l u d e t h e Referee d i d n o t abuse h i s d i s c r e t i o n under t h i s 
s t a n d a r d . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d June 23, 1988 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD DOWNS, Claimant 
WCB Case No. 88-05729 

ORDER ON REVIEW 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t a f f i r m e d a D e t e r 

m i n a t i o n Order t h a t awarded no scheduled permanent p a r t i a l d i s a b i l i t y f o r a l e f t 
arm i n j u r y . The i s s u e on r e v i e w i s e x t e n t o f scheduled permanent p a r t i a l d i s 
a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f t h e Referee w i t h t h e f o l l o w i n g supplement: 
C l a i m a n t has some weakness i n h i s l e f t arm t h a t p r e v e n t s him f r o m l i f t i n g 

as much w i t h h i s l e f t arm as he d i d b e f o r e t h e i n j u r y . C l a i m a n t ' s weakness does 
n o t a l l o w him t o h o l d w e i g h t s w i t h h i s l e f t arm f o r as l o n g a p e r i o d o f t i m e as 
he c o u l d b e f o r e t h e i n j u r y . C l a i m a n t ' s arm weakness makes i t d i f f i c u l t f o r him 
t o b r e a k b o l t s l o o s e w i t h a wrench. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e f i r s t p a r agraph o f t h e Referee's c o n c l u s i o n s and r e a s o n i n g . 
The R e f e r e e f o u n d Dr. B e r t more p e r s u a s i v e and foun d t h a t c l a i m a n t had no im
p a i r m e n t and, t h u s , no l o s s o f f u n c t i o n o f h i s l e f t arm. C l a i m a n t was l a s t seen 
by Dr. B e r t i n Fe b r u a r y , 1988. He was su b s e q u e n t l y examined by Dr. Conwell i n 
May, 1988. Dr. Conwell accepted c l a i m a n t ' s s t a t e m e n t t h a t he has weakness and 
t h a t h i s arm f a t i g u e s e a s i l y . Dr. Conwell p e r f o r m e d an e x a m i n a t i o n and agreed 
w i t h c l a i m a n t ' s p e r c e p t i o n . The d o c t o r , however, a l s o f o u n d t h a t some o f 
c l a i m a n t ' s muscles were weaker t h a n he would exp e c t and t h a t i t c o u l d be due t o 
d i s u s e . Dr. B e r t has n o t seen c l a i m a n t s i n c e he r e l e a s e d him t o do h i s r e g u l a r 
j o b . 

We f i n d Dr. Conwell more p e r s u a s i v e i n t h i s m a t t e r because he has examined 
c l a i m a n t more r e c e n t l y . T h i s i s n o t t h e t y p e o f case where t h e t r e a t i n g p h y s i 
c i a n has any s p e c i a l p e r s u a s i v e n e s s because o f h i s r e l a t i o n s h i p t o c l a i m a n t . 

C l a i m a n t and h i s p a r t n e r i n t h e myrtlewood b u s i n e s s b o t h t e s t i f i e d a t 
h e a r i n g . The Referee made no f i n d i n g on c r e d i b i l i t y ; however, some o f 
c l a i m a n t ' s s t a t e m e n t s appear t o be i n c o n s i s t e n t . He b e l i e v e s he has l o s t about 
o n e - t h i r d o f t h e use o f t h e arm, b u t a l s o says he can do e v e r y t h i n g t h a t he d i d 
b e f o r e , t h o u g h h i s arm becomes more f a t i g u e d and he needs h e l p . Lay t e s t i m o n y 
r e g a r d i n g d i s a b i l i t y can be r e l i e d upon t o c a r r y c l a i m a n t ' s b u rden o f p r o o f . 
The l a y t e s t i m o n y and t h e r e p o r t o f Dr. Conwell a r e s u f f i c i e n t p r o o f t o show 
t h a t t h e c l a i m a n t has l o s t some f u n c t i o n w i t h h i s l e f t arm due t o t h i s i n j u r y . 
C o n t r a r y t o c l a i m a n t ' s t e s t i m o n y , we f i n d t h i s l o s s t o be m i n i m a l and r e f l e c t e d 
p r i m a r i l y as f a t i g u e and m i l d weakness. A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has l o s t 5 p e r c e n t o f t h e use o r f u n c t i o n o f h i s l e f t arm. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 12, 1988 i s r e v e r s e d . C l a i m a n t i s 
awarded 5 p e r c e n t (9.6 degrees) scheduled permanent d i s a b i l i t y f o r t h e l o s s o f 
use o r f u n c t i o n o f t h e l e f t arm. Cl a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT R. ELDER, Claimant 
WCB Case No. 87-15657 

ORDER ON REVIEW 
Malagon & Moore, Claimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i v e s l e y ' s o r d e r 
w h i c h g r a n t e d permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order d e c l i n e d 
t o award a d d i t i o n a l permanent d i s a b i l i t y beyond a 50 p e r c e n t (75 degrees) sched
u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e l e f t knee and 
5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y award f o r t h e l e f t 
s h o u l d e r . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s u f f e r s f r o m a p r e e x i s t i n g b r a i n tumor, w h i c h was e x c i s e d by Dr. 
Serbu, M.D., i n A p r i l , 1982. I t l e f t c l a i m a n t w i t h v i s u a l i m p a i r m e n t , m i l d 
h e m i p a r e s i s , l o s s o f i n t e l l e c t u a l f u n c t i o n and p a r t i a l s e i z u r e d i s o r d e r . 
C l a i m a n t c o n t i n u e s t o s u f f e r s e i z u r e s , f o r which he t a k e s m e d i c a t i o n . A t t h e 
t i m e o f h i s compensable i n j u r y , c l a i m a n t ' s s e i z u r e s were w e l l c o n t r o l l e d by h i s 
m e d i c a t i o n . 

I n November, 1984, c l a i m a n t s u s t a i n e d a compensable l e f t l e g and elbow in - r 
j u r y when h i s l e f t l o w e r e x t r e m i t y went i n t o a p i n c h r o l l e r a t work. He r e 
t u r n e d t o work f o r f i v e days, b u t was su b s e q u e n t l y t a k e n o f f work by h i s t r e a t 
i n g n e u r o l o g i s t , Dr. Randle w i t h r e s t r i c t i o n s i n c l u d i n g no b e n d i n g , s q u a t t i n g , 
c l i m b i n g o r c r a w l i n g and he was r e s t r i c t e d i n s i t t i n g , s t a n d i n g and w a l k i n g . 

The i n s u r e r a c c e p t e d c l a i m a n t ' s c l a i m f o r i n j u r i e s r e s u l t i n g f r o m h i s 
November, 1984 i n j u r y , b u t s p e c i f i c a l l y d e n i e d h i s problems r e l a t i n g t o t h e 
b r a i n tumor, impotence, s e i z u r e d i s o r d e r s and p o s s i b l e p s y c h o l o g i c a l s t r e s s e s . 
T h i s d e n i a l was n o t appealed. 

C l a i m a n t began v o c a t i o n a l t r a i n i n g i n February, 1985, w h i c h was subse
q u e n t l y t e r m i n a t e d i n October, 1985 because t h e p o s i t i o n was n o t s u i t a b l e f o r 
c l a i m a n t g i v e n h i s p h y s i c a l r e s t r i c t i o n s . 

C l a i m a n t was foun d m e d i c a l l y s t a t i o n a r y i n A p r i l 1985 and a May, 1985 
D e t e r m i n a t i o n Order awarded c l a i m a n t 20 p e r c e n t scheduled permanent d i s a b i l i t y 
f o r l o s s o f h i s l e f t knee. 

I n F e b r u a r y , 1986, Randle r a t e d c l a i m a n t ' s i mpairment as moderate, n o t e d 
c l a i m a n t ' s r e s t r i c t i o n o f s t a n d i n g l e s s t h a n one hour a t a t i m e , and l i m i t e d him 
t o s e d e n t a r y work. 

A March 1986, s t i p u l a t i o n awarded c l a i m a n t an a d d i t i o n a l 30 p e r c e n t sched^ 
u l e d permanent d i s a b i l i t y f o r t h e l o s s o f h i s l e f t knee, f o r a t o t a l o f 50 p e r 
c e n t s c h e d u l e d permanent d i s a b i l i t y , and awarded 5 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y f o r an i n j u r y t o h i s l e f t s h o u l d e r . 

C l a i m a n t ' s c l a i m was reopened f o r v o c a t i o n a l s e r v i c e s and he began t r a i n 
i n g as an a p a r t m e n t manager. I n October, 1986, h i s t r a i n i n g p l a n was m o d i f i e d 
t o "maintenance and landscape". There was an a v a i l a b l e j o b market f o r c l a i m a n t 
upon c o m p l e t i o n o f t h i s program. 
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Cl a i m a n t p r o g r e s s e d s a t i s f a c t o r i l y i n t h e approved t r a i n i n g program u n t i l 
F e b r u a r y , 1987, a t wh i c h t i m e he s u f f e r e d from a " p a r t i a l complex s e i z u r e , " t h a t 
r e s u l t e d i n a s i g n i f i c a n t i n c r e a s e i n d i m i n i s h e d l e f t s i d e c o o r d i n a t i o n . The 
s e i z u r e was n o t r e l a t e d t o c l a i m a n t ' s work a c t i v i t i e s - C l a i m a n t ' s t r a i n i n g p r o 
gram was t e r m i n a t e d because o f h i s i n a b i l i t y t o p e r f o r m i n t h e program due t o 
h i s i n c r e a s e d s e i z u r e s and i n c r e a s e d d i m i n i s h e d l e f t s i d e c o o r d i n a t i o n . 

C l a i m a n t , 45 y e a r s o f age a t h e a r i n g , has a h i g h s c h o o l e d u c a t i o n , and a 
tw o - y e a r bookkeeping degree from c o l l e g e . H i s work h i s t o r y i n c l u d e s summer 
cannery work and 18 y e a r s o f m i l l work. H i s i n t e l l e c t u a l a b i l i t y i s below 
average, w i t h an IQ o f 84. He has s i g n i f i c a n t i m pairment i n v i s u a l s p a t i a l 
f u n c t i o n s , reduced comprehension, poor c l a s s i f i c a t i o n s k i l l s and e v a l u a t i v e 
a b i l i t i e s . 

C l a i m a n t ' s p r e e x i s t i n g s e i z u r e c o n d i t i o n was n o t d i s a b l i n g a t t h e t i m e o f 
h i s compensable i n j u r y , i n t h a t i t was s u c c e s s f u l l y c o n t r o l l e d by m e d i c a t i o n . 

C l a i m a n t had a m i l d l e f t s i d e c o o r d i n a t i o n d e f i c i t a t t h e t i m e o f t h e 
i n j u r y , b u t i t d i d n o t m a t e r i a l l y i n t e r f e r e w i t h h i s a b i l i t y t o p e r f o r m h i s j o b . 

CONCLUSIONS OF LAW 

The R e f e r e e d e t e r m i n e d t h a t c l a i m a n t had met h i s burden o f p r o v i n g t h a t he 
was p e r m a n e n t l y t o t a l l y d i s a b l e d . I n d o i n g so, t h e R eferee c o n s i d e r e d b o t h 
c l a i m a n t ' s p r e e x i s t i n g s e i z u r e c o n d i t i o n and t h e e f f e c t s o f h i s F e b r u a r y , 1986 
s e i z u r e , w h i c h o c c u r r e d subseguent t o c l a i m a n t ' s November, 1985 compensable 
i n j u r y . We d i s a g r e e w i t h t h e Referee f o r t h e f o l l o w i n g r e a s o n s . 

"Permanent t o t a l d i s a b i l i t y " i s " t h e l o s s , i n c l u d i n g p r e e x i s t i n g d i s a b i l 
i t y , o f use o r f u n c t i o n o f any scheduled o r unscheduled p o r t i o n o f t h e body 
w h i c h p e r m a n e n t l y i n c a p a c i t a t e s t h e worker from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . " ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . To be e n t i t l e d t o an 
award o f permanent t o t a l d i s a b i l i t y , t h e permanent t o t a l d i s a b i l i t y must r e s u l t 
f r o m t h e compensable i n j u r y . ORS 6 5 6 . 2 0 6 ( 2 ) ( a ) . Permanent t o t a l d i s a b i l i t y 
w h i c h r e s u l t s f r o m t h e p o s t - i n j u r y w orsening o f a p r e e x i s t i n g c o n d i t i o n indepen
d e n t o f t h e compensable i n j u r y does n o t e n t i t l e t h e c l a i m a n t t o compensation f o r 
permanent t o t a l d i s a b i l i t y . Emmons v. SAIF, 34 Or App 603, 605 ( 1 9 7 8 ) . I f t h e 
compensable c o n d i t i o n d i d n o t cause permanent w o r s e n i n g o f a p r e e x i s t i n g c o n d i 
t i o n , we c o n s i d e r o n l y impairment due t o t h e p r e e x i s t i n g c o n d i t i o n as i t e x i s t e d 
on t h e d a t e o f t h e i n j u r y . W a l t e r R. S e a r l e s , 41 Van N a t t a 627, 629 ( 1 9 8 9 ) ; 
Donald L. Savage, 39 Van N a t t a 758, 760 (19 8 7 ) ; Bob G. O'Neal, 37 Van N a t t a 255 
( 1 9 8 5 ) ; a f f ' d mem O'Neal v. Borden, I n c . , 77 Or App 194 ( 1 9 8 5 ) ; see A l v i n L. 
D i c k , 41 Van N a t t a 2005 (1 9 8 9 ) . 

Here, c l a i m a n t s u f f e r s from a p r e e x i s t i n g b r a i n tumor, w h i c h causes 
r e c u r r e n t s e i z u r e s . However, c l a i m a n t ' s s e i z u r e s , a t t h e t i m e o f h i s compens
a b l e i n j u r y , were w e l l c o n t r o l l e d w i t h p r o p e r m e d i c a t i o n . 

I n December, 1986, f o l l o w i n g t h e compensable i n j u r y , c l a i m a n t s u f f e r e d 
a n o t h e r s e i z u r e w h i c h was b r o u g h t on by an i l l n e s s . DeLapp, c l a i m a n t ' s r e h a b i l 
i t a t i o n c o n s u l t a n t , n o t e d i n a December, 1986 r e p o r t , t h a t " [ D r . ] Randle had i n 
formed [ c l a i m a n t ] t h a t t h e s e i z u r e a c t i v i t y was u n d o u b t e d l y due t o h i s i l l n e s s 
and t h r e s h o l d l e v e l o f h i s a n t i - s e i z u r e m e d i c a t i o n and no a d j u s t m e n t was 
needed." DeLapp r e p o r t e d t h a t c l a i m a n t had i n f o r m e d him t h a t " t h e r e was no 
d i f f i c u l t y i n h i s c o n t i n u e d e m p l o y m e n t / t r a i n i n g . " 

I n F e b r u a r y , 1987, c l a i m a n t s u f f e r e d a n o t h e r s e i z u r e , w h i c h caused i n 
c r e a s e d l e f t s i d e impairment and u l t i m a t e l y l e d t o t h e t e r m i n a t i o n o f h i s voca
t i o n a l r e h a b i l i t a t i o n t r a i n i n g program. DeLapp r e p o r t e d , i n h i s March, 1987 
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c l o s i n g r e p o r t , t h a t c l a i m a n t had d i s c u s s e d t h e r e l a t i o n s h i p between c l a i m a n t ' s 
s e i z u r e and h i s t r a i n i n g program. DeLapp r e p o r t e d t h a t c l a i m a n t , h i s f a m i l y 
p h y s i c i a n , Dr. Moss, and Randle, d e t e r m i n e d t h a t c l a i m a n t ' s F e b r u a r y , 1987 
s e i z u r e was " n o t r e l a t e d t o h i s work a c t i v i t i e s . " 

T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s February, 1987 s e i z u r e was n o t r e l a t e d 
t o c l a i m a n t ' s work, nor was i t c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable i n 
j u r y . Thus, i n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we 
a r e p r e c l u d e d f r o m c o n s i d e r i n g t h e d i s a b l i n g e f f e c t s o f c l a i m a n t ' s s e i z u r e s 
w h i c h o c c u r r e d subsequent t o h i s November, 1984 compensable i n j u r y . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y i n t h i s p a r t i c u l a r case, c l a i m a n t 
must p r o v e t h a t he was u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . 

Permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d t h r o u g h t h e "odd l o t " 
d o c t r i n e under w h i c h a d i s a b l e d person may remain c a p a b l e o f p e r f o r m i n g work o f 
some k i n d , b u t s t i l l be p e r m a n e n t l y d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l and 
n onmedical d i s a b i l i t i e s w h i c h e f f e c t i v e l y f o r e c l o s e him f r o m g a i n f u l employment. 
Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) . 

On o u r de novo r e v i e w o f t h e r e c o r d , we f i n d c l a i m a n t has f a i l e d t o p r o v e 
t h e he was u n a b l e t o o b t a i n s u i t a b l e and g a i n f u l employment. 

C l a i m a n t r e t u r n e d t o h i s j o b - a t - i n j u r y i n January, 1985 b u t was subse
q u e n t l y r e l e a s e d f r o m work by Dr. Randle. Cl a i m a n t was r e f e r r e d f o r v o c a t i o n a l 
s e r v i c e s i n March, 1985. That t r a i n i n g p l a n was t e r m i n a t e d f o u r months l a t e r 
because t h e p o s i t i o n was n o t w i t h i n c l a i m a n t ' s c a p a b i l i t i e s . However, c l a i m a n t 
began a second t r a i n i n g program i n A p r i l , 1986, w h i c h was m o d i f i e d i n O c t o b e r , 
1986. A t t h a t t i m e , DeLapp r e p o r t e d t h a t " t h e y f o r e s e e no b a r r i e r s [ t o ] 
c o n t i n u e d employment f o l l o w i n g t h e c o m p l e t i o n o f [ c l a i m a n t ' s ] t r a i n i n g program." 

I n December, 1986, c l a i m a n t s u f f e r e d a s e i z u r e , f o r w h i c h he was t r e a t e d 
and r e l e a s e d t o r e t u r n t o h i s r e g u l a r t r a i n i n g program. C l a i m a n t ' s d u t i e s were 
n o t r e s t r i c t e d o r l i m i t e d because o f t h e s e i z u r e . C l a i m a n t ' s e m ployer, 
Parmenter, i n d i c a t e d a t t h a t t i m e , t h a t she d i d n o t " f e e l [ c l a i m a n t ' s ] t r a i n i n g 
was c u r r e n t l y b e i n g t h r e a t e n e d as a r e s u l t o f t h i s s e i z u r e a c t i v i t y , b u t i n d i 
c a t e d t h a t i f h i s m e d i c a t i o n l e v e l must be i n c r e a s e d t o c o n t r o l t h e s e s e i z u r e s 
and i f h i s m e d i c a t i o n i m p a i r e d h i s memory as which he had e x p e r i e n c e d i n t h e 
p a s t , t h a t she w o u ld need t o assess t h e a p p r o p r i a t e n e s s o f h i s c o n t i n u e d t r a i n 
ing/employment." C l a i m a n t ' s m e d i c a t i o n was n o t i n c r e a s e d and he c o n t i n u e d i n 
t h e o n - t h e - j o b program u n t i l he s u f f e r e d a " p a r t i a l complex s e i z u r e " w h i c h p r e 
v e n t e d him f r o m r e t u r n i n g t o h i s v o c a t i o n a l r e h a b i l i t a t i o n t r a i n i n g p l a n . 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t was p e r f o r m i n g h i s t r a i n i n g 
program i n a s a t i s f a c t o r y manner up u n t i l t h e t i m e o f h i s noncompensable 
F e b r u a r y , 1987 s e i z u r e . I t was t h a t s e i z u r e which u l t i m a t e l y l e d t o t h e t e r m i 
n a t i o n o f h i s v o c a t i o n a l s e r v i c e s . Thus, c l a i m a n t has f a i l e d t o p r o v e t h a t he 
was p e r m a n e n t l y t o t a l l y d i s a b l e d due t o t h e c o m b i n a t i o n o f h i s p r e e x i s t i n g 
s e i z u r e c o n d i t i o n and h i s compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 17, 1988, i s r e v e r s e d . The r e f e r e e ' s 
award o f permanent t o t a l d i s a b i l i t y i s r e v e r s e d . The September 28, 1987 D e t e r 
m i n a t i o n Order i s a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $868, p a y a b l e f r o m 
t h e i n s u r e r t o i t s c o u n s e l , i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD C. LEDINGTON, Claimant 

WCB Case No. 88-03128 
ORDER ON REVIEW 

Pe t e r E. Baer, Claimant A t t o r n e y 
Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h e p o r t i o n o f Referee Baker's o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a m y o c a r d i a l 
i n f a r c t i o n . C l a i m a n t a l s o r e q u e s t s t h a t t h e Board t a k e a d m i n i s t r a t i v e n o t i c e o f 
an e x c e r p t f r o m a l o c a l newspaper a r t i c l e . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y and e v i d e n c e . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , t h e n a 4 5 - y e a r - o l d r a c e t r a c k b e t t i n g window employee, s u f f e r e d 
an o n s e t o f symptoms i n c l u d i n g t i r e d and heavy arms and que a s i n e s s i n t h e 
stomach a f t e r a s t r e s s f u l day a t work i n e a r l y November, 1987. 

He a p p a r e n t l y sought no t r e a t m e n t , b u t d i d f i l e a c l a i m f o r a s t r e s s o r 
s t r a i n i n j u r y t o t h e h e a r t . 

He c o n t i n u e d t o work a r e g u l a r schedule. On t h e weekend o f November 21 
and 22, 1987, t h e symptoms a g a i n r e t u r n e d w h i l e he was a t work. On November 23, 
he s u f f e r e d an i n f e r i o r w a l l m y o c a r d i a l i n f a r c t i o n . 

SAIF i s s u e d a d e n i a l o f c l a i m a n t ' s h e a r t a t t a c k . 

C l a i m a n t i s a l o n g t i m e smoker. 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t asks t h e Board t o t a k e a d m i n i s t r a t i v e n o t i c e o f a 
newspaper a r t i c l e r e p r i n t i n g an i n t e r v i e w w i t h a m e d i c a l d o c t o r i n whic h t h a t 
d o c t o r i n d i c a t e d t h a t h e a r t d i s e a s e may be a s s o c i a t e d w i t h w o r k p l a c e s t r e s s . We 
d e c l i n e t o do so. 

The Oregon Code o f Evidence suggests t h a t j u d i c i a l n o t i c e may be t a k e n 
o n l y o f f a c t s t h a t a r e e i t h e r : 

" ( 1 ) G e n e r a l l y known w i t h i n t h e t e r r i t o r i a l j u r i s d i c t i o n o f t h e t r i a l 
c o u r t ; o r 

(2) Capable o f a c c u r a t e and ready d e t e r m i n a t i o n by r e s o r t t o sources 
whose ac c u r a c y cannot r e a s o n a b l y be q u e s t i o n e d . " 

ORS 40.065. Rule 201 ( b ) . A l t h o u g h we a r e n o t bound by t h e Rules o f Evidence, 
we must conduct our p r o c e e d i n g s c o n s i s t e n t w i t h t h e i n t e r e s t s o f s u b s t a n t i a l 
j u s t i c e . ORS 656.283( 7 ) . The Rules o f Evidence p r o v i d e a u s e f u l g u i d e t o what 
may a p p r o p r i a t e l y be a d m i n i s t r a t i v e l y n o t i c e d i n a w o r k e r s ' compensation p r o 
c e e d i n g . The m a t t e r sought t o be e s t a b l i s h e d here i s n o t c a p a b l e o f read y 
d e t e r m i n a t i o n . Indeed, i t i s a c o n t r o v e r s i a l q u e s t i o n o f m e d i c a l o p i n i o n w h i c h 
has been c o n t e s t e d i n t h i s case by t h e r e p o r t o f a c a r d i o l o g i s t . I t i s a t t h e 
h e a r t o f t h e i s s u e s i n t h i s case. For t h e s e reasons, an o p i n i o n on t h e i s s u e 
must be a d m i t t e d o n l y under c i r c u m s t a n c e s i n w h i c h t h e o p i n i o n i s s u b j e c t t o 
c r o s s - e x a m i n a t i o n and r e f u t a t i o n . See Groshonq v. Montgomery Ward, 73 Or App 
403 ( 1 9 8 5 ) . I t i s n o t n o t i c e a b l e . 
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We adopt t h e Referee's o p i n i o n ( t h e f i n a l t h r e e p a r a g r a p h s o f h i s O p i n i o n 
and O r d e r ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 8, 1988 i s a f f i r m e d . 

F e b r u a r y 15, 1990 C i t e as 42 Van N a t t a 352 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE K. O'KELLEY, Claimant 

WCB Case Nos. 87-16162 & 87-16163 
ORDER ON RECONSIDERATION 

Malagon, e t a l , C laimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our J a n u a r y 24, 1990 
Order on Review t h a t d e c l i n e d t o award c l a i m a n t ' s a t t o r n e y an assessed f e e f o r 
s e r v i c e s r e n d e r e d a t h e a r i n g on a r e s p o n s i b i l i t y i s s u e . I n o u r Order on Review, 
we a f f i r m e d a Refer e e ' s O p i n i o n and Order t h a t s e t a s i d e t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n , and u p h e l d 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r t h e same c o n d i t i o n . We d e c l i n e d t o award c l a i m a n t ' s a t t o r n e y an 
assessed f e e f o r s e r v i c e s a t h e a r i n g on t h e r e s p o n s i b i l i t y i s s u e based on our 
f i n d i n g t h a t c l a i m a n t ' s a t t o r n e y d i d n o t t a k e a p o s i t i o n on w h i c h c a r r i e r was 
r e s p o n s i b l e . See SAIF v. Phipps, 85 Or App 436 ( 1 9 8 7 ) . 

On r e c o n s i d e r a t i o n , c l a i m a n t ' s a t t o r n e y contends t h a t he t o o k t h e p o s i t i o n 
i n c l o s i n g argument a t h e a r i n g t h a t L i b e r t y s h o u l d be r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n as a new i n j u r y . C l a i m a n t ' s a t t o r n e y acknowledges t h a t SAIF, r a t h e r 
t h a n L i b e r t y , was t h e c a r r i e r u l t i m a t e l y found r e s p o n s i b l e . N e v e r t h e l e s s , he 
contends t h a t he i s e n t i t l e d t o an assessed f e e . He r e l i e s on t h e d e c i s i o n s i n 
SAIF v. P h i p p s , 85 Or App 436 (1987) and Western P a c i f i c C o n s t r u c t i o n v. Bacon, 
82 Or App 135 ( 1 9 8 6 ) . 

We a r e n o t persuaded by c l a i m a n t ' s argument. C l a i m a n t i s n o t e n t i t l e d t o 
an ORS 656.386(1) f e e f o r f i n a l l y p r e v a i l i n g a t h e a r i n g on a r e s p o n s i b i l i t y 
i s s u e u n l e s s he t a k e s t h e p r e v a i l i n g p o s i t i o n on t h a t i s s u e . I d . The cases 
c i t e d by c l a i m a n t do n o t s u p p o r t h i s argument. I n b o t h Western P a c i f i c and 
Phi p p s , t h e c l a i m a n t t o o k t h e u l t i m a t e l y p r e v a i l i n g p o s i t i o n . 

A c c o r d i n g l y , our January 24, 1990 Order on Review i s a b a t e d and w i t h d r a w n . 
On r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our January 24, 1990 o r d e r , as 
supplemented h e r e i n , e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l 
r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 



F e b r u a r y 15,' 1990 C i t e as 42 Van N a t t a 353 (1990) 353 

I n t h e M a t t e r o f t h e Compensation o f 
ROY I . POWERS, Claimant 

: WCB Case No. 87-16411 
ORDER ON REVIEW 

Emmons, e t a l , Claimant A t t o r n e y s 
Cummins, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f h i s low back i n j u r y c l a i m . The i s s u e on r e v i e w i s compens
a b i l i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g comment. 

We do n o t n e c e s s a r i l y agree w i t h t h e Referee's a d o p t i o n . o f t h e p o s i t i o n a l 
r i s k d o c t r i n e s e t f o r t h a t 1 Larson, Workmen's Compensation Law 3-308 t o 3-336, 
Sec. 12.00 - 1 2 . 1 4 ( f ) ( 1 9 8 9 ) . N e v e r t h e l e s s , w h i l e n o t n e c e s s a r i l y a d o p t i n g t h i s 
d o c t r i n e , assuming t h e d o c t r i n e i s p a r t o f Oregon's w o r k e r ' s compensation law, 
we agree w i t h t h e Referee's r u l i n g t h a t c l a i m a n t ' s i n j u r y i s n o t compensable 
under t h e d o c t r i n e . However, we do so f o r a d i f f e r e n t r e a s o n . 

To s h i f t t h e l o s s t o t h e employer i n an i d i o p a t h i c f a l l i n j u r y i t i s 
r e a s o n a b l e t o r e q u i r e a showing o f a t l e a s t some s u b s t a n t i a l employment c o n t r i 
b u t i o n t o t h e harm. 1 Lar s o n , Workmen's Compensation Law 3-325 t o 3-327, Sec. 
1 2 . 1 4 ( b ) . The ev i d e n c e i n t h e r e c o r d i n d i c a t e s t h a t t h e door o f t h e t r a i l e r was 
an a d d i t i o n a l 14 i n c h e s h i g h e r t h a n i t would have been on l e v e l g r o u n d . N o t h i n g 
i n t h e r e c o r d i n d i c a t e s t h a t t h e h e i g h t a g g r a v a t e d t h e e f f e c t s o f h i s f a l l . 
C l a i m a n t ' s o r t h o p e d i c p h y s i c i a n , Dr. B u r r , i n d i c a t e d t h a t ; i t was n o t c l a i m a n t ' s 
s t r i k i n g o f a s t e p o r a b l o c k o f wood, b u t h i s coming down h a r d on t h e b u t t o c k s 
t h a t was t h e most p r o b a b l e cause o f compressing h i s v e r t e b r a e . Thus, t h e r e i s 
i n s u f f i c i e n t e v i d e n c e t o show t h a t t h e a d d i t i o n a l h e i g h t was a s u b s t a n t i a l em
ployment c o n t r i b u t i o n t o t h e harm. As a r e s u l t , c l a i m a n t has n o t dem o n s t r a t e d 
any " s u b s t a n t i a l employment c o n t r i b u t i o n " t o h i s i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d March 22, 1988 i s a f f i r m e d . A c l i e n t - p a i d f e e 
o f $2,129 i s approved. 

F e b r u a r y 15, 1990 C i t e as 42 Van N a t t a 353 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS SWAN, Claimant 
WCB Case No. 88-03756 

ORDER ON REVIEW 
C o n n o l l y & Bruce, Claimant A t t o r n e y s 

Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 



354 Thomas Swan, 42 Van N a t t a 353 (1990) 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h e p o r t i o n o f R e f e r e e Mongrain's 
o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas D e t e r m i n a t i o n 
Orders and a s t i p u l a t e d o r d e r had awarded a t o t a l o f 40 p e r c e n t (128 d egrees) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r t h e mid-back c o n d i t i o n and 15 p e r c e n t 
(20.25 degrees) s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n 
o f t h e r i g h t f o o t . C l a i m a n t contends t h a t t h e Referee e r r e d i n a d m i t t i n g t h e 
t e s t i m o n y o f a v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r . On r e v i e w , t h e i s s u e s a r e 
permanent t o t a l d i s a b i l i t y and evi d e n c e . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s : 

P r i o r t o h i s compensable i n j u r y , c l a i m a n t worked as a m i l l w r i g h t , t r u c k -
d r i v e r , c o n c r e t e f i n i s h e r , c o n s t r u c t i o n worker, r a n c h hand, and, f r o m 1949-
1956, as an a u c t i o n e e r . He has never done s e d e n t a r y work. 

He i s p r e c l u d e d by h i s compensable i n j u r y f rom p e r f o r m i n g any o f h i s 
fo r m e r j o b s . He i s u n a b l e t o do any work i n v o l v i n g any s i g n i f i c a n t amount o f 
s t a n d i n g , w a l k i n g o r l i f t i n g . Most a u c t i o n e e r i n g work i n v o l v e s more t h a n j u s t 
c r y i n g t h e a u c t i o n : i t o f t e n i n v o l v e s a g r e a t d e a l o f w a l k i n g and s e t up work. 
C l a i m a n t i s u n a b l e t o p e r f o r m t h e s e a n c i l l a r y t a s k s . He has made c o n t i n u i n g 
e f f o r t s t o f i n d a u c t i o n e e r i n g work w i t h i n h i s c a p a c i t i e s s i n c e 1982, t h e o n l y 
work t h a t any v o c a t i o n a l c o u n s e l o r has i d e n t i f i e d as a p o s s i b i l i t y . He has been 
u n a b l e t o f i n d work i n t h a t f i e l d . 

C l a i m a n t i s w i l l i n g t o work. He has made r e a s o n a b l e e f f o r t s t o f i n d work. 
He i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e 
employment. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's O p i n i o n . 

C l a i m a n t c o n t e n d s , on r e v i e w , t h a t t h e Referee s h o u l d have p r e c l u d e d 
Robert S h i v e , SAIF's v o c a t i o n a l e x p e r t , from t e s t i f y i n g because h i s comments a r e 
t a i n t e d by knowledge g l e a n e d f r o m a c o n v e r s a t i o n c l a i m a n t had w i t h him a g a i n s t 
t h e a d v i c e o f c o u n s e l . The t e s t i m o n y was p r o p e r l y a l l o w e d . A l t h o u g h c l a i m a n t 
was n o t r e q u i r e d t o speak w i t h Mr. Shi v e , i t appears t h a t he d i d so v o l u n t a r i l y . 
Under t h o s e c i r c u m s t a n c e s , Mr. Shive had no o b l i g a t i o n t o t e r m i n a t e t h e c o n v e r 
s a t i o n because c l a i m a n t ' s a t t o r n e y d i d n o t w i s h i t t o o c c u r . He was p r o p e r l y 
p e r m i t t e d t o t e s t i f y t o o p i n i o n s and t o t h e b a s i s o f t h o s e o p i n i o n s , however 
d e r i v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 5, 1988, as amended J u l y 25 and August 1 , 
1988, i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $1,000 p a y a b l e by t h e SAIF C o r p o r a t i o n . 



F e b r u a r y 16, 1990 C i t e as 42 Van N a t t a 355 (1990) 355 

I n t h e M a t t e r o f t h e Compensation o f 
JACK TUNGETT, Claimant 
Own Mo t i o n No. 86-0361M 

OWN MOTION ORDER ON RECONSIDERATION 
Emmons, e t a l , C l aimant A t t o r n e y s 
Rhoten, e t a l , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our October 7, 1988, Own M o t i o n 
D e t e r m i n a t i o n t h a t awarded temporary t o t a l d i s a b i l i t y f r o m March 1 1 , 1986, 
t h r o u g h August 17, 1988, l e s s t i m e worked, and i n c r e a s e d h i s s c h e d u l e d permanent 
d i s a b i l i t y award f o r t h e l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g (knee) f r o m 30 
p e r c e n t t o 70 p e r c e n t . S u b m i t t i n g a d d i t i o n a l m e d i c a l r e p o r t s t h a t were n o t i n 
t h e r e c o r d , c l a i m a n t contends t h a t he i s e n t i t l e d t o a d d i t i o n a l t e m p o r a r y t o t a l 
d i s a b i l i t y and permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

The i n s u r e r contends t h a t c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n 
s h o u l d be d e n i e d because t h e a d d i t i o n a l m e d i c a l r e p o r t s were o b t a i n a b l e w i t h due 
d i l i g e n c e p r i o r t o iss u a n c e o f our October 7, 1988, Own M o t i o n D e t e r m i n a t i o n . 
We d i s a g r e e . A t t h e t i m e we i s s u e d our d e t e r m i n a t i o n o r d e r , o u r r u l e s d i d n o t 
impose any l i m i t a t i o n s on t h e r i g h t o f any p a r t y t o r e q u e s t r e c o n s i d e r a t i o n o f a 
f i n a l o r d e r i s s u e d under our own m o t i o n a u t h o r i t y . See WCB Admin. Order 5-1987. 
The c u r r e n t r u l e s , e f f e c t i v e A p r i l 1, 1989, p r o v i d e t h a t new e v i d e n c e s u b m i t t e d 
w i t h a r e c o n s i d e r a t i o n r e q u e s t w i l l be c o n s i d e r e d o n l y i f we f i n d t h a t , i n t e r 
a l i a , t h e e v i d e n c e was p r e v i o u s l y u n o b t a i n a b l e w i t h due d i l i g e n c e by t h e r e 
q u e s t i n g p a r t y . See OAR 438-12-065(3). However, we d e c l i n e t o a p p l y t h e 
c u r r e n t r u l e s r e t r o a c t i v e l y t o l i m i t a p a r t y ' s r i g h t t o r e c o n s i d e r a t i o n o f an 
o r d e r t h a t was i s s u e d p r i o r t o A p r i l 1, 1989, t h e e f f e c t i v e d a t e o f t h e s e r u l e s . 
R a t h e r , we s h a l l c o n s i d e r t h e a d d i t i o n a l evidence i n s o f a r as i t i s r e l e v a n t t o 
our r e c o n s i d e r a t i o n . 

I n any e v e n t , we d e c l i n e t o r e c o n s i d e r c l a i m a n t ' s permanent d i s a b i l 
i t y award. C l a i m a n t ' s c l a i m i s p r e s e n t l y i n c l o s e d s t a t u s and, c o n s e q u e n t l y , 
h i s c l a i m must now be c o n s i d e r e d under t h e c u r r e n t v e r s i o n o f ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , 
w h i c h t o o k e f f e c t January 1, 1988. The c u r r e n t law does n o t a u t h o r i z e us t o 
g r a n t a d d i t i o n a l awards o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s 
a b i l i t y . See O r v i l l e D. Shipman, 40 Van N a t t a 537 ( 1 9 8 8 ) . T h e r e f o r e , we deny 
c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i n s o f a r as i t r e q u e s t s m o d i f i c a t i o n o f 
c l a i m a n t ' s permanent d i s a b i l i t y award. 

On t h e o t h e r hand, t h e c u r r e n t own m o t i o n law p e r m i t s us t o g r a n t 
a d d i t i o n a l awards o f temporary d i s a b i l i t y under t h e c i r c u m s t a n c e s s p e c i f i e d i n 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . Temporary d i s a b i l i t y compensation compensates c l a i m a n t f o r 
l o s s o f income due t o a compensable i n j u r y u n t i l c l a i m a n t ' s c o n d i t i o n becomes 
m e d i c a l l y s t a t i o n a r y . T a y l o r v. SAIF, 40 Or App 437, 440, r e v den 287 Or 477 
( 1 9 7 9 ) . I n d e t e r m i n i n g whether c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , we must con
s i d e r a l l o f h i s compensable c o n d i t i o n s . See Rogers v. T r i - M e t , 75 Or App 470 
( 1 9 8 5 ) . Dr. Cronk, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , d e c l a r e d c l a i m a n t ' s compens
a b l e knee c o n d i t i o n m e d i c a l l y s t a t i o n a r y on August 17, 1988. However, Dr. 
Garner r e p o r t s by l e t t e r d a t e d October 28, 1988, t h a t c l a i m a n t i s c u r r e n t l y 
s e e k i n g t r e a t m e n t f o r d e p r e s s i o n and a n x i e t y , w h i c h Garner r e l a t e t o t h e com
p e n s a b l e i n j u r y . I n response, t h e i n s u r e r r e p r e s e n t s t h a t i t n e i t h e r r e c e i v e d 
any c l a i m f o r p s y c h i a t r i c c a r e nor p a i d f o r any such c a r e . 

T h i s i s n o t t h e a p p r o p r i a t e forum f o r d e t e r m i n i n g c o m p e n s a b i l i t y 
i s s u e s , e x c e p t i n cases i n v o l v i n g m e d i c a l s e r v i c e s f o r pre-1966 i n d u s t r i a l 
i n j u r i e s . C onsequently, i t i s Board p o l i c y t o r e f e r c o m p e n s a b i l i t y i s s u e s f o r 
l i t i g a t i o n b e f o r e t h e Hearings D i v i s i o n . Here, a l t h o u g h t h e r e c o r d c o n t a i n s 
e v i d e n c e r e l a t i n g c l a i m a n t ' s need f o r p s y c h i a t r i c t r e a t m e n t t o h i s compensable 
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knee c o n d i t i o n , we d e c l i n e t o c o n s i d e r c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n i n 
d e t e r m i n i n g whether c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . 

F o l l o w i n g o u r r e v i e w o f t h e r e c o r d , we c o n t i n u e t o f i n d t h a t 
c l a i m a n t became m e d i c a l l y s t a t i o n a r y on August 17, 1988. A c c o r d i n g l y , o u r 
October 7, 1988, o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , we adhere t o and 
r e p u b l i s h o u r October 7, 1988, o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
r e c o n s i d e r a t i o n and appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r 

I T IS SO ORDERED. 

Fe b r u a r y 16, 1990 C i t e as 42 Van N a t t a 356 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ARNOLD G. WHEELER, Claimant 

Own M o t i o n No. 87-0276M 
OWN MOTION ORDER ON RECONSIDERATION 

K i l p a t r i c k s & Pope, Claimant A t t o r n e y s 
S a i f L e g a l , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f o u r December 15, 
1989, Own M o t i o n Order t h a t d e n i e d i t s r e q u e s t f o r r e e v a l u a t i o n o f c l a i m a n t ' s 
permanent t o t a l d i s a b i l i t y award f o r l a c k o f j u r i s d i c t i o n . I n o r d e r t o a l l o w 
s u f f i c i e n t t i m e t o c o n s i d e r SAIF's m o t i o n , we abated and w i t h d r e w o u r o r d e r on 
January 18, 1990. SAIF a p p a r e n t l y argues t h a t ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) p e r m i t s t h e 
Board t o m o d i f y awards o f permanent d i s a b i l i t y f o r i n j u r i e s p r e d a t i n g 1966. We 
d i s a g r e e . 

I n p e r t i n e n t p a r t , ORS 656.278(1) p r o v i d e s : 
" [ T ] h e power and j u r i s d i c t i o n o f t h e board s h a l l 
be c o n t i n u i n g , and i t may, upon i t s own m o t i o n , 
f r o m t i m e t o t i m e m o d i f y , change o r t e r m i n a t e 
f o r m e r f i n d i n g s , o r d e r s o r awards i f i n i t s o p i n 
i o n such a c t i o n i s j u s t i f i e d i n t h o s e cases i n 
w h i c h : 

* * * * 
" ( b ) The d a t e o f i n j u r y i s e a r l i e r t h a n 

J a n u a r y 1, 1966. I n such cases, i n a d d i t i o n t o 
t h e payment o f te m p o r a r y d i s a b i l i t y compensation, 
t h e b o a r d may a u t h o r i z e payment o f m e d i c a l bene
f i t s . " 

C o n t r a r y t o SAIF's s u g g e s t i o n , ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) does n o t a u t h o r i z e 
t h e Board t o m o d i f y a l l f o r m e r awards f o r i n j u r i e s p r e d a t i n g 1966. R a t h e r , i t 
e x p r e s s l y p e r m i t s t h e Board t o a u t h o r i z e payment o f m e d i c a l b e n e f i t s , i n a d d i 
t i o n t o t e m p o r a r y d i s a b i l i t y compensation, f o r pre-1966 i n j u r i e s . The e x p r e s s 
p r o v i s i o n f o r t e m p o r a r y d i s a b i l i t y and m e d i c a l b e n e f i t s , a bsent a s i m i l a r p r o v i 
s i o n f o r permanent d i s a b i l i t y b e n e f i t s , evidences l e g i s l a t i v e i n t e n t t o e x c l u d e 
r e e v a l u a t i o n s o f permanent d i s a b i l i t y f rom our c o n t i n u i n g power and j u r i s d i c t i o n 
under ORS 6 5 6 . 2 7 8 ( 1 ) . Moreover, l e g i s l a t i v e i n t e n t t o i n c l u d e r e e v a l u a t i o n s o f 
permanent d i s a b i l i t y w i t h i n o u r own m o t i o n a u t h o r i t y does n o t appear anywhere on 
t h e f a c e o f t h e s t a t u t e . T h e r e f o r e , we adhere t o our e a r l i e r c o n c l u s i o n t h a t we 
l a c k c o n t i n u i n g j u r i s d i c t i o n t o r e e v a l u a t e c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
award under ORS 656.278. 

On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e 
p u b l i s h o u r December 15, 1989, o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
r e c o n s i d e r a t i o n and appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
SUE C. CHESSELET, A p p l i c a n t 

WCB Case No. CV-89003 
F i n d i n g s o f F a c t , C o n c l u s i o n s and F i n a l Order (Crime V i c t i m A c t ) 

Jim Scavera, A t t o r n e y 
Thomas Ewing, A s s i s t a n t A t t o r n e y General 

P u r s u a n t t o n o t i c e , a h e a r i n g was conducted and c o n c l u d e d by Roger C. 
Pearson, s p e c i a l h e a r i n g s o f f i c e r , on November 20, 1989 a t Coos Bay, Oregon. 
A p p l i c a n t , Sue C. C h e s s e l e t , was p r e s e n t and r e p r e s e n t e d by J i m L. Scavera. The 
Department o f J u s t i c e Crime V i c t i m s ' Compensation Program ("Department") was 
r e p r e s e n t e d by Thomas Ewing, A s s i s t a n t A t t o r n e y G e n e r a l . The c o u r t r e p o r t e r was 
Kim H o l d e r . The r e c o r d c l o s e d November 20, 1989. 

A p p l i c a n t has r e q u e s t e d r e v i e w by t h e Workers' Compensation Board o f t h e 
Department's F i n d i n g s o f F a c t , C o n c l u s i o n s and Order on R e c o n s i d e r a t i o n d a t e d 
J u l y 5, 1989. By i t s o r d e r , t h e Department d e n i e d a p p l i c a n t ' s c l a i m f o r compen
s a t i o n , f i l e d p u r s u a n t t o t h e Compensation o f Crime V i c t i m s A c t . ORS 147.005 t o 
147.365. The Department based i t s d e n i a l on t h e a p p l i c a n t ' s f a i l u r e t o e s t a b 
l i s h t h a t h e r c l a i m f o r l e f t s h o u l d e r problems was t h e r e s u l t o f a c r i m i n a l 
a s s a u l t . 

ISSUE 

Was a p p l i c a n t t h e v i c t i m o f an i n t e n t i o n a l , knowing o r r e c k l e s s a c t t h a t 
r e s u l t e d i n s e r i o u s b o d i l y i n j u r y o r d e a t h o f a n o t h e r p e r s o n and w h i c h , i f com
m i t t e d by a p e r s o n o f f u l l l e g a l c a p a c i t y , would be p u n i s h a b l e as a c r i m e i n 
t h i s s t a t e ? 

EVIDENTIARY RULING 

At t h e commencement o f t h e h e a r i n g , a p p l i c a n t o f f e r e d t h r e e e x h i b i t s f o r 
s u b m i s s i o n i n t o e v i d e n c e . Two o f t h e s e e x h i b i t s , 22A and 22b, a r e u n c e r t i f i e d 
c o p i e s o f C u r r y County D i s t r i c t Court documents (a J u l y 29, 1989 I n f o r m a t i o n o f 
D i s t r i c t A t t o r n e y and a November 2, 1988 Judgment), w h i c h d e s c r i b e t h e i n d i c t 
ment and c o n v i c t i o n o f a p p l i c a n t ' s ex-husband f o r A s s a u l t I V stemming f r o m t h e 
i n c i d e n t p r e s e n t l y a t i s s u e . The t h i r d e x h i b i t , 19A, i s an A p r i l 24, 1989 medi
c a l r e p o r t f r o m Dr. B e r n s t e i n , n e u r o l o g i s t , w h i c h d i s c u s s e s a p p l i c a n t ' s l e f t 
s h o u l d e r c o n d i t i o n . 

None o f t h e s e e x h i b i t s had been c o n s i d e r e d by t h e Department i n r e a c h i n g 
i t s d e c i s i o n . A p p l i c a n t acknowledges t h e s t a t u t o r y r e q u i r e m e n t t h a t no e v i d e n c e 
i s a d m i s s a b l e a t a h e a r i n g t h a t has n o t p r e v i o u s l y been c o n s i d e r e d by t h e 
Department. See ORS 147.155(5). However, c o n t e n d i n g t h a t each o f t h e e x h i b i t s 
were i n e x i s t e n c e a t t h e t i m e o f t h e Department's d e c i s i o n and a r e r e l e v a n t t o 
t h e case, a p p l i c a n t seeks t h e i r a d mission. 

The Department waives o b j e c t i o n c o n c e r n i n g t h e I n f o r m a t i o n and Judgment, 
s t a t i n g t h a t i t appeared t h e Department had been m i s i n f o r m e d c o n c e r n i n g t h e 
p r o s e c u t i o n and c o n v i c t i o n o f a p p l i c a n t ' s ex-husband. R e g a r d i n g t h e m e d i c a l 
e x h i b i t , t h e Department n o t e d t h a t t h e r e p o r t went t o t h e key i s s u e , w h i c h was 
t h e c a u s a l r e l a t i o n s h i p between t h e a s s a u l t and a p p l i c a n t ' s l e f t s h o u l d e r 
p r o b l e m . 

An immediate r u l i n g on t h i s m a t t e r was w i t h h e l d , p e n d i n g t h e i s s u a n c e o f 
t h i s o r d e r . A f t e r c o n s i d e r i n g t h e p o s i t i o n s o f t h e p a r t i e s and t h e r e l e v a n t 
s t a t u t e , I c o n c l u d e t h a t t h e o f f e r e d e x h i b i t s must be r e j e c t e d . The j u r i s d i c 
t i o n a l r e q u i r e m e n t s e t f o r t h i n ORS 147.155 i s c l e a r . The Board l a c k s t h e 
a u t h o r i t y t o a d m i t any e v i d e n c e t h a t has n o t p r e v i o u s l y been c o n s i d e r e d by t h e 
Department. Inasmuch as n e i t h e r t h e c o u r t documents nor t h e m e d i c a l r e p o r t were 
r e v i e w e d by t h e Department i n r e a c h i n g i t s d e c i s i o n , t h e y s h a l l n o t be a d m i t t e d . 
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FINDINGS OF FACT 

On t h e e v e n i n g o f J u l y 20, 1988, a p p l i c a n t r e t u r n e d home f r o m p e r f o r m i n g 
her d u t i e s as a maid f o r t h e L a m p l i g h t e r M o t e l . Her then-husband, B l y t h e "Bud" 
C h e s s e l e t , was w a t c h i n g t e l e v i s i o n . A p p l i c a n t r e q u e s t e d t h a t t h e volume be 
r e d u c e d . An argument ensued. 

E v e n t u a l l y , Bud arose f r o m t h e c h a i r i n which he was s e a t e d and approached 
a p p l i c a n t , who was s t a n d i n g i n f r o n t o f a r e c l i n i n g c h a i r . Bud pushed a p p l i c a n t 
i n t o t h e r e c l i n e r , c a u s i n g t h e c h a i r , w i t h a p p l i c a n t i n i t , t o t o p p l e o v e r back
ward. A p p l i c a n t l a n d e d a g a i n s t a w a l l . As t h e s t r u g g l e c o n t i n u e d , Bud r e p e a t 
e d l y grabbed and s t r u c k a p p l i c a n t about t h e neck, arms, and l e g s . A t t i m e s , 
a p p l i c a n t ' s head was f o r c e d down so t h a t her c h i n r e s t e d on her c h e s t . A p p l i 
c a n t was a b l e t o e x t r i c a t e h e r s e l f from t h e scene o n l y a f t e r k i c k i n g Bud i n t h e 
g r o i n a r e a . 

A p p l i c a n t went t o a n e i g h b o r ' s home. Law enforcement o f f i c i a l s were imme
d i a t e l y c o n t a c t e d . Deputy F l y n n o f t h e C u r r y County S h e r i f f ' s Department 
answered t h e c a l l f o r a s s i s t a n c e . H i s r e p o r t suggests t h a t a p p l i c a n t c a r r i e d no 
v i s i b l e s i g n s o f an a s s a u l t , b u t t h a t Bud walked "hunched o v e r . " N o t i n g t h a t 
a p p l i c a n t w o u l d be s t a y i n g w i t h a n e i g h b o r and s e e k i n g a Temporary R e s t r a i n i n g 
Order t h e n e x t day, F l y n n t o o k no f u r t h e r a c t i o n . 

The f o l l o w i n g day, Deputy Ge e r h a r t c o n t a c t e d a p p l i c a n t . By t h i s t i m e , 
a p p l i c a n t had b r u i s e s on her l e f t l e g , r i g h t arm above t h e elbow, and l e f t arm 
below t h e elbow. When a p p l i c a n t r e t u r n e d w i t h G e e r h a r t t o her home, Bud was no 
l o n g e r t h e r e . However, t h e y found t o r n p e r s o n a l p a p e r s , b r o k e n p o t t e r y i t e m s , 
and k i t c h e n u t e n s i l s s c a t t e r e d around t h e r e s i d e n c e . They a l s o d i s c o v e r e d t h a t 
t h e r e a r window o f t h e c o u p l e ' s c a r had been s h a t t e r e d . 

F o l l o w i n g t h e a t t a c k , a p p l i c a n t i m m e d i a t e l y e x p e r i e n c e d p a i n and d i f f i 
c u l t y moving h e r l e f t arm and s h o u l d e r . T h i n k i n g t h a t t h e problems were a t 
t r i b u t a b l e t o h e r b r u i s e s and r e l u c t a n t t o o b t a i n m e d i c a l c a r e f o r f i n a n c i a l 
r e a s o n s , a p p l i c a n t sought no t r e a t m e n t . She c o n t i n u e d t o p e r f o r m h e r maid du
t i e s , w h i c h were g e n e r a l l y l i g h t i n n a t u r e , i . e . , making beds, vacuuming f l o o r s 
and c l e a n i n g t u b s . She was a l s o a b l e t o compensate f o r her i n a b i l i t y t o a p p l y 
p r e s s u r e w i t h h e r l e f t hand, by p r i m a r i l y u s i n g her r i g h t hand. 

The manager a t t h e m o t e l g e n e r a l l y s u p p o r t s a p p l i c a n t ' s d e s c r i p t i o n o f de
c l i n i n g h e a l t h b e g i n n i n g around t h e t i m e o f t h e a t t a c k by a p p l i c a n t ' s ex-hus
band. The manager w r o t e t h a t a p p l i c a n t was " i n good h e a l t h and was n o t com
p l a i n i n g o r d i d n o t show t h a t a n y t h i n g whatsoever was wrong" u n t i l "her t r o u b l e 
w i t h h e r husband." 

I n mid-August 1988, a p p l i c a n t began w o r k i n g f o r a S e n t r y M a r k e t . Her 
d u t i e s were h e a v i e r t h a n t h o s e she had p e r f o r m e d w h i l e a t t h e m o t e l . Those 
d u t i e s i n c l u d e d mopping f l o o r s w i t h an i n d u s t r i a l mop, s t o c k i n g m e r c h a n d i s e , and 
c a r r y i n g t u b s o f c h i c k e n t o a deep f r i e r . A p p l i c a n t ' s l e f t arm and s h o u l d e r 
problems i n c r e a s e d . These problems were t h e same t h a t she had e x p e r i e n c e d s i n c e 
t h e a s s a u l t , o n l y more pronounced. 

On August 29, 1988, a p p l i c a n t sought emergency room t r e a t m e n t , c o m p l a i n i n g 
o f w o r s e n i n g l e f t s h o u l d e r p a i n f o r t h e l a s t few days. Dr. Meyer, t h e emergency 
room p h y s i c i a n , n o t e d t h a t a p p l i c a n t had been mopping f l o o r s a t t h e m arket and 
had e x p e r i e n c e d " b u r s i t i s " i n t h e p a s t . D i a g n o s i n g b u r s i t i s o f t h e l e f t 
s h o u l d e r , Dr. Meyer sc h e d u l e d an x - r a y . 

September 1 , 1988 x - r a y s demonstrated s o f t t i s s u e c a l c i f i c a t i o n i n t h e 
l e f t s h o u l d e r . Dr. F i e t , r a d i o l o g i s t , r e l a t e d t h e c o n d i t i o n t o c a l c i f i c 
t e n d i n i t i s o r p o s s i b l y an o l d trauma. Dr. Meyer reexamined a p p l i c a n t on 
September 12, 1988, a t w h i c h t i m e she was r e l e a s e d t o r e g u l a r work. D u r i n g t h a t 
e x a m i n a t i o n , Meyer n o t e d t h a t a p p l i c a n t had r e l a t e d a " h i s t o r y o f t rauma by h e r 
husband." 
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On September 19, 1988, a p p l i c a n t f i l e d a c l a i m f o r b e n e f i t s as t h e v i c t i m 
o f a c r i m e . N o t i n g two weeks o f t i m e l o s t f rom work, a p p l i c a n t sought b e n e f i t s 
f o r an i n j u r y t o her l e f t s h o u l d e r which had caused c a l c i f i e d t e n d i n i t i s o r 
a c u t e b u r s i t i s . 

I n O c tober 1988, a p p l i c a n t q u i t her j o b w i t h t h e market. She r e t u r n e d t o 
t h e work f o r c e i n December 1988, p a c k i n g t o t e s f o r a t r e e f a r m . She c o n t i n u e d 
t o work f o r t h e f a r m u n t i l A p r i l 1989, when she became employed as a c a s h i e r f o r 
a M y r t l e w o o d Shop. 

F o l l o w i n g i t s i n v e s t i g a t i o n , t h e Department i s s u e d an o r d e r on December 
2 1 , 1988. F i n d i n g n o t h i n g t o s u b s t a n t i a t e t h a t a p p l i c a n t ' s l e f t s h o u l d e r p r o b 
lems were r e l a t e d t o t h e a s s a u l t , t h e Department d e n i e d t h e c l a i m . 

I n March 1989 a p p l i c a n t sought t r e a t m e n t f o r her l e f t s h o u l d e r c o m p l a i n t s 
f r o m Dr. Adams, o r t h o p e d i s t . A p p l i c a n t r e l a t e d her problem t o t h e J u l y 1988 
a s s a u l t . D i a g n o s i n g " [ i ] m p i n g e m e n t syndrome o f t h e l e f t s h o u l d e r , p o s s i b l e 
s u b l u x a t i o n o f t h e s h o u l d e r o r s u b l u x a t i o n o f t h e b i c e p s t e n d o n " , Adams 
a t t r i b u t e d a p p l i c a n t ' s c o n d i t i o n t o t h e a t t a c k by her ex-husband. 

I n June 1989 a p p l i c a n t r e q u e s t e d t h a t t h e Department r e c o n s i d e r i t s o r d e r . 
On J u l y 5, 1989, t h e Department found no b a s i s f o r r e v e r s i n g i t s o r i g i n a l o r d e r . 
A p p l i c a n t r e q u e s t e d Board r e v i e w o f t h e Department's d e c i s i o n . 

A p p l i c a n t ' s c u r r e n t c o m p l a i n t s i n c l u d e a s t i f f neck and " h o t p a i n " r a d i a t 
i n g down h e r l e f t s h o u l d e r and arm. Because her l e f t s h o u l d e r p e r i o d i c a l l y 
"hangs up" o r " c a t c h e s " , she a v o i d s any heavy l i f t i n g w i t h h e r l e f t arm. A p p l i 
c a n t has e x p e r i e n c e d b u r s i t i s i n t h e p a s t . However, b u r s i t i s was c o n f i n e d t o 
her r i g h t s h o u l d e r . P r i o r t o t h e J u l y 1988 a s s a u l t , she had n o t e x p e r i e n c e d any 
l e f t s h o u l d e r problems. Since t h e a s s a u l t , she has n o t e x p e r i e n c e d any f u r t h e r 
i n j u r y t o t h e l e f t s h o u l d e r . 

CONCLUSIONS OF LAW 

The s t a n d a r d o f r e v i e w f o r cases appealed t o t h e Board under t h e A c t i s de 
nove on t h e e n t i r e r e c o r d . ORS 147.155(5); J i l l M. G a b r i e l , 35 Van N a t t a 1224, 
1226 ( 1 9 8 3 ) . 

A p p l i c a n t i s e n t i t l e d t o an award under t h e A c t , i f , among o t h e r r e q u i r e 
ments, she i s t h e v i c t i m o f "a compensable c r i m e . " See ORS 1 4 7 . 0 1 5 ( 1 ) . 
"Compensable c r i m e " i s d e f i n e d as an i n t e n t i o n a l , knowing o r r e c k l e s s a c t t h a t 
r e s u l t s i n s e r i o u s b o d i l y i n j u r y o r death o f a n o t h e r p e r s o n and w h i c h , i f com
m i t t e d by a per s o n o f f u l l l e g a l c a p a c i t y , would be p u n i s h a b l e as a c r i m e i n 
t h i s s t a t e . ORS 147.005(4). " I n j u r y " means a c t u a l b o d i l y harm. ORS 
14 7 . 0 0 5 ( 8 ) . 

A p p l i c a n t t e s t i f i e d i n a t h o u g h t f u l and d i r e c t manner. I n making t h i s 
f i n d i n g , I n o t e t h a t a p p l i c a n t ' s v o i c e o c c a s i o n a l l y r o s e and she appeared a g i 
t a t e d when a n s w e r i n g some o f t h e q u e s t i o n s posed her by her own c o u n s e l , as w e l l 
as t h e Department's. I do n o t a t t r i b u t e t h i s p e r i o d i c change i n h e r t o n e , i n 
f l e c t i o n , and a t t i t u d e t o d e f e n s i v e n e s s o r ev a s i v e n e s s . R a t h e r , I r e l a t e t h i s 
change i n a p p l i c a n t ' s manner o f t e s t i f y i n g t o t h e emotions w h i c h were r e k i n d l e d 
as she r e c a l l e d t h e r e l e v a n t e v e n t s i n her c l a i m , p a r t i c u l a r l y t h e a s s a u l t i t 
s e l f . I n c o n c l u s i o n , a f t e r c l o s e l y and c a r e f u l l y o b s e r v i n g her a t t i t u d e and 
demeanor w h i l e t e s t i f y i n g , I f i n d a p p l i c a n t t o be an e n t i r e l y c r e d i b l e w i t n e s s . 

The Department does n o t c o n t e s t t h e f a c t t h a t t h e a t t a c k p e r p e t r a t e d by 
a p p l i c a n t ' s ex-husband would be p u n i s h a b l e as a c r i m e . However, i t a s s e r t s t h t 
a p p l i c a n t has f a i l e d t o e s t a b l i s h t h a t t h e a t t a c k has r e s u l t e d i n s e r i o u s b o d i l y 
i n j u r y . S p e c i f i c a l l y , i t contends t h a t t h e m e d i c a l e v i d e n c e i s i n s u f f i c i e n t t o 
s u p p o r t a c a u s a l r e l a t i o n s h i p between t h e a t t a c k and a p p l i c a n t ' s l e f t s h o u l d e r 
p r o b l e m . Thus, t h e Department argues t h a t a p p l i c a n t has n o t p r o v e n t h a t she i s 
t h e v i c t i m o f a "compensable c r i m e " as d e f i n e d i n ORS 1 4 7 . 0 0 5 ( 4 ) . 
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I d i s a g r e e w i t h t h e Department's p o s i t i o n . A p p l i c a n t has c r e d i b l y -
d e s c r i b e d t h e b r u t a l p h y s i c a l a s s a u l t on t h e n i g h t o f J u l y 20, 1988 and h e r 
w o r s e n i n g symptoms s i n c e t h a t e v e n t . The p h y s i c a l s i g n s o f t h a t a t t a c k , i n c l u d 
i n g b r u i s e s on t h e l e f t arm, a r e f u r t h e r documented i n Deputy G e e r h a r t ' s r e p o r t 
o f t h e f o l l o w i n g day. S t a n d i n g a l o n e , t h i s e v i d e n c e would s u p p o r t t h e d e f i n i 
t i o n o f an " i n j u r y " , as s e t f o r t h i n ORS 147.005(8), i . e . , a c t u a l b o d i l y harm. 

C o n s i d e r i n g a p p l i c a n t ' s f i n a n c i a l c i r c u m s t a n c e s and her b e l i e f t h a t t h e 
l e f t s h o u l d e r problems would e v e n t u a l l y d i s s i p a t e , her d e c i s i o n n o t t o seek 
immediate m e d i c a l t r e a t m e n t and c o n t i n u e w i t h her work a c t i v i t i e s i s u n d e r s t a n d 
a b l e . Y e t , when t h e s e c o m p l a i n t s became t o o o p p r e s s i v e , she e v e n t u a l l y d i d seek 
m e d i c a l a s s i s t a n c e . Such c a r e r e s u l t e d i n m e d i c a l t r e a t m e n t and some two weeks 
o f t i m e l o s t f r o m work. When combined w i t h t h e a c t u a l b o d i l y harm d e p i c t e d 
above, I c o n c l u d e t h t such d i s a b i l i t y c o n s t i t u t e s " s e r i o u s b o d i l y i n j u r y " as r e 
q u i r e d by ORS 1 4 7 . 0 0 5 ( 4 ) . I draw f u r t h e r s u p p o r t f o r t h i s c o n c l u s i o n f r o m ORS 
147.035, w h i c h p r o v i d e s f o r t h e r e c o v e r y o f r e a s o n a b l e m e d i c a l expenses and l o s t 
e a r n i n g s f o r compensable c l a i m s . 

The Department a l s o argues t h a t t h e r e c o r d does n o t e s t a b l i s h a c a u s a l r e 
l a t i o n s h i p between t h e a s s a u l t and a p p l i c a n t ' s l e f t s h o u l d e r p r o b l e m s . S p e c i f i 
c a l l y , t h e Department contends t h a t t h i s q u e s t i o n poses a complex m e d i c a l i s s u e , 
t h e r e s o l u t i o n o f w h i c h r e q u i r e s a t h o r o u g h a n a l y s i s f r o m a m e d i c a l e x p e r t . 
C o n s i d e r i n g t h e c r e d i b i l i t y o f a p p l i c a n t ' s v e r s i o n o f e v e n t s , i n c l u d i n g t h e l a c k 
o f p r i o r s i m i l a r l e f t s h o u l d e r problems o r subsequent i n c i d e n t s , I do n o t agree. 
However, even i f I c o n c u r r e d w i t h t h e Department's c o n t e n t i o n , I w o u l d f i n d t h a t 
c a u s a t i o n has been e s t a b l i s h e d by t h e m e d i c a l e v i d e n c e . 

A p p l i c a n t ' s emergency room h i s t o r y t o Dr. Meyer does n o t m e n t i o n t h e J u l y 
1988 a s s a u l t . Y e t , Meyer soon l e a r n e d o f t h e a t t a c k f r o m a p p l i c a n t a f t e r t h e y 
d i s c u s s e d t h e x - r a y f i n d i n g s , w h i c h demonstrated s o f t t i s s u e c a l c i f i c a t i o n con
s i s t e n t w i t h c a l c i f i e d t e n d i n i t i s o r p o s s i b l y o l d trauma. T h e r e a f t e r , Dr. Meyer 
r e f e r r e d t o t h e a t t a c k as t h e " o l d trauma" mentioned i n t h e r a d i o l o g i s t ' s 
f i n d i n g s . 

Dr. Adams s i m i l a r l y r e l a t e s a p p l i c a n t ' s l e f t s h o u l d e r problems t o t h e J u l y 
1988 a s s a u l t . A f t e r r e c e i v i n g a m e d i c a l h i s t o r y c o n s i s t e n t w i t h a p p l i c a n t ' s 
c r e d i b l e t e s t i m o n y , Adams o p i n e d t h a t t h e c u r r e n t cause o f a p p l i c a n t ' s s h o u l d e r 
p r o b l e m was t h e a t t a c k by her ex-husband. 

I n c o n c l u s i o n , t h e c r e d i b l e l a y and m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t 
a p p l i c a n t was t h e i n n o c e n t v i c t i m o f an a s s a u l t t h a t r e s u l t e d i n s e r i o u s b o d i l y 
i n j u r y . C o n s e q u e n t l y , I am persuaded t h a t her a p p l i c a t i o n f o r b e n e f i t s under 
t h e Crime V i c t i m s ' Compensation Program i s compensable. 

ORDER 

I recommend t h a t t h e F i n d i n g s o f F a c t , C o n c l u s i o n s and Order on R e c o n s i d 
e r a t i o n o f t h e Department o f J u s t i c e Crime V i c t i m s ' Compensation Program d a t e d 
J u l y 5, 1989 be r e v e r s e d . I f u r t h e r recommend t h a t a p p l i c a n t ' s c l a i m f o r bene
f i t s be remanded t o t h e Department w i t h i n s t r u c t i o n s t o a c c e p t and p r o c e s s t h e 
c l a i m i n accordance w i t h law. 
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I n t h e M a t t e r o f t h e Compensation o f 
SCOTT M. AMLIE, Claimant 
WCB Case No. 88-04803 

ORDER ON REVIEW 
Max Rae, Claimant A t t o r n e y 

Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B o r c h e r s ' o r d e r w h i c h : (1) 
a f f i r m e d a March 16, 1988 D e t e r m i n a t i o n Order award o f 10 p e r c e n t (15 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o f h i s r i g h t hand; ( 2 ) d e c l i n e d 
t o d i r e c t t h e SAIF C o r p o r a t i o n t o pay scheduled permanent d i s a b i l i t y p u r s u a n t t o 
a March 15, 1988 D e t e r m i n a t i o n Order; and (3) d e c l i n e d t o award a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e f o r SAIF's f a i l u r e t o pay t h e permanent d i s a b i l i t y bene
f i t s awarded by t h e f i r s t D e t e r m i n a t i o n Order. On r e v i e w , t h e i s s u e s a r e e x t e n t 
o f s c h e d u l e d permanent d i s a b i l i t y , c l a i m s p r o c e s s i n g , p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The Board adopts t h e Referee's " O p i n i o n " w i t h r e s p e c t t o t h e i s s u e 
o f s c h e d u l e d permanent d i s a b i l i t y . 

C l a i m P r o c e s s i n g 

Because o f a computer breakdown, t h e E v a l u a t i o n D i v i s i o n i s s u e d two 
i d e n t i c a l D e t e r m i n a t i o n Orders on c l a i m a n t ' s c l a i m . However, t h e r e was o n l y one 
award o f compensation, w h i c h was t i m e l y p a i d by SAIF. C l a i m a n t i s n o t e n t i t l e d 
t o have t h a t award o f compensation p a i d t w i c e . 

P e n a l t y and A t t o r n e y Fee 

SAIF's a c t i o n , by no t r e q u e s t i n g prompt c l a r i f i c a t i o n and r e s c i s s i o n 
o f t h e f i r s t D e t e r m i n a t i o n Order, was unreas o n a b l e . However, because SAIF p a i d 
t h e award o f compensation, t h e r e a r e no "amounts t h e n due" upon w h i c h t o base a 
p e n a l t y . ORS 656.262(10). Moreover, SAIF's conduct was n o t an u n r e a s o n a b l e r e 
s i s t a n c e t o t h e payment o f compensation (ORS 656.382(1)) because t h e Dete r m i n a 
t i o n Order award was p r o m p t l y p a i d . Consequently, c l a i m a n t i s n o t e n t i t l e d t o a 
p e n a l t y and a t t o r n e y f e e under ORS 656.262(10) o r ORS 65 6 . 3 8 2 ( 1 ) . 

ORDER 

The Referee's o r d e r d a t e d J u l y 28, 1988 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CARL S. BETHELL, Claimant 

WCB Case Nos. 87-02710 & 87-02709 
ORDER DENYING RECONSIDERATION 

FRANCESCONI & ASSOCIATES, Cl a i m a n t A t t o r n e y s 
ROBERTS e t a l , Defense A t t o r n e y s 

SCHEMINSKE & LYONS, Defense A t t o r n e y s 

On Ja n u a r y 22, 1990, t h e Board i s s u e d an Order On R e c o n s i d e r a t i o n w h i c h 
d e c l i n e d t o award an assessed f e e f o r s e r v i c e s on r e v i e w c o n c e r n i n g o u r December 
2 1 , 1989 Order on Review. I n our December 2 1 , 1989 o r d e r , we a f f i r m e d t h o s e 
p o r t i o n s o f Ref e r e e Bethlahmy's o r d e r t h a t a s s i g n e d AIAC r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c e r v i c a l back c o n d i t i o n and a p e r i l y m p h f i s t u l a and hyd r o p s c o n d i 
t i o n . C l a i m a n t contended t h a t he i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r 
p r e v a i l i n g a g a i n s t AIAC's r e q u e s t f o r r e v i e w . C l a i m a n t has now s u b m i t t e d a 
second r e q u e s t f o r r e c o n s i d e r a t i o n r a i s i n g t h e same argument. 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s de n i e d . See A n f o r a v. L i b e r t y 
Communications, 88 Or App 30, 33 (1 9 8 7 ) . ( C l a i m a n t ' s p a r t i c i p a t i o n t o sec u r e an 
exte n d e d p e r i o d o f a g g r a v a t i o n r i g h t s where r i g h t t o compensation i s n o t a t r i s k 
does n o t e n t i t l e him t o a t t o r n e y f e e s p u r s u a n t t o ORS 656 . 3 8 2 ( 2 ) . ) We adhere t o 
our December 2 1 , 1989 Order On Review, as supplemented by o u r J a n u a r y 22, 1990 
Order On R e c o n s i d e r a t i o n . The p a r t i e s ' r i g h t s o f appeal s h a l l c o n t i n u e t o r u n 
fr o m t h e d a t e o f o u r January 22, 1990 o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
VANESSA A. MILLER, Claimant 

WCB Case No. 87-18988 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Diane L. Gruber, A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee D a v i s ' o r d e r t h a t : 
(1) d e c l i n e d t o f i n d t h a t h er l e f t arm c o n d i t i o n was p r e m a t u r e l y c l o s e d by a 
D e t e r m i n a t i o n O r d e r; and (2) a l t e r n a t i v e l y , a f f i r m e d a D e t e r m i n a t i o n Order t h a t 
awarded 10 p e r c e n t (19.2 degrees) f o r t h e same c o n d i t i o n . On r e v i e w t h e i s s u e s 
a r e p r e m a t u r e c l o s u r e and a l t e r n a t i v e l y , e x t e n t o f sch e d u l e d permanent d i s a b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t has an acce p t e d c l a i m f o r l e f t arm e p i c o n d y l i t i s r e s u l t i n g f r o m 
t h e r e p e t i t i v e use o f t h e l e f t elbow f o r t h e employer. W h i l e o r i g i n a l l y c l a s s i 
f i e d as n o n d i s a b l i n g , t h e c l a i m s u b s e q u e n t l y became d i s a b l i n g and was reopened 
f o r a g g r a v a t i o n on September 30, 1987. On December 3, 1987, a D e t e r m i n a t i o n 
Order c l o s e d c l a i m a n t ' s c l a i m f o r 10 p e r c e n t (19.20 degrees) s c h e d u l e d permanent 
d i s a b i l i t y t o h e r l e f t arm. 

Cl a i m a n t was d e c l a r e d t o be m e d i c a l l y s t a t i o n a r y by her a t t e n d i n g p h y s i 
c i a n , Dr. Rabie, M.D., on J u l y 3 1 , 1987. On September 23 1987, Dr. W i l s o n , 
M.D., d e c l a r e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y . By S t i p u l a t i o n and 
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Order d a t e d October 29, 1987, t h e p a r t i e s s t i p u l a t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on J u l y 3 1 , 1987. T h i s f i n d i n g o f f a c t was a c t u a l l y d e t e r m i n e d by 
t h e S t i p u l a t i o n and was e s s e n t i a l t o t h e s e t t l e m e n t . On November 4, 1987, Dr 
G r i t z k a , M.D., d e c l a r e d t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y and recom
mended s u r g e r y . Dr. Nathan, M.D., a f t e r an independent m e d i c a l e x a m i n a t i o n on 
December 14, 1987, d e c l a r e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t has m i n i m a l p h y s i c a l impairment w i t h r e s p e c t t o h e r l e f t arm. 
She e x p e r i e n c e s p a i n when she l i f t s o b j e c t s o r uses her arm. 

ULTIMATE FINDINGS OF FACT 

As o f J u l y 3 1 , 1987, no f u r t h e r m a t e r i a l improvement i n c l a i m a n t ' s l e f t 
arm w o u l d r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 
C l a i m a n t has l o s t 10 p e r c e n t o f t h e use o r f u n c t i o n o f her l e f t arm. 

CONCLUSIONS OF LAW 

The Board adopts t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n 
c o n c e r n i n g t h e premature c l o s u r e i s s u e . 

A l t h o u g h t h e Referee d i d n o t c i t e t o t h e case o f Scheuninq v. J. R. 
Simplot- & Company, 84 Or App 622 (1987) ( e v i d e n c e n o t a v a i l a b l e a t t h e t i m e o f 
c l a i m c l o s u r e s h o u l d be c o n s i d e r e d t o t h e e x t e n t t h a t i t addresses a w o r k e r ' s 
c o n d i t i o n a t t h e t i m e o f c l o s u r e ) , we f i n d t h a t he, i n f a c t , p r o p e r l y c o n s i d e r e d 
t h e p o s t - c l o s u r e r e p o r t o f Dr. Rabie. See Ex. 19A. Moreover, we agree w i t h t h e 
Re f e r e e ' s a n a l y s i s o f t h a t r e p o r t . 

Because c l a i m a n t f a i l e d t o e s t a b l i s h a v a l i d r e ason t o o v e r t u r n t h e 
Octo b e r 29, 1987 s t i p u l a t i o n , t h e f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
on J u l y 3 1 , 1987, i s i s s u e p r e c l u s i v e on t h i s l i t i g a t i o n . 

ORDER 

The Referee's o r d e r , d a t e d February 29 1988, i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , p a y a b l e from t h e s e l f - i n s u r e d employer t o i t s 
a t t o r n e y , n o t t o exceed $2,190.50. 

F e b r u a r y 20, 1990 C i t e as 42 Van N a t t a 363 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH D. SKELTON, Claimant 

WCB Case Nos. 88-01014, 87-07121 & 88-01013 
ORDER ON REVIEW 

C a l l a h a n and Gardner, Claimant A t t o r n e y s 
Gary Jones, A t t o r n e y 

Nelson, e t a l , Defense A t t o r n e y s 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r 
w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l , as t h e i n s u r e r f o r H a r i n g D r y w a l l , o f 
c l a i m a n t ' s c l a i m f o r c a r p a l t u n n e l syndrome; and (2) u p h e l d SAIF's d e n i a l , as 
t h e i n s u r e r f o r A & R S u p e r i o r Auto, and t h e d e n i a l o f L i b e r t y N o r t h w e s t I n s u r 
ance C o r p o r a t i o n , as t h e i n s u r e r f o r Western P a r t i t i o n e r s , o f t h e same c o n d i 
t i o n . SAIF a l s o contends, on b e h a l f o f b o t h o f i t s i n s u r e d s , t h a t i t was im
p r o p e r l y j o i n e d i n t h i s m a t t e r . The i s s u e s on r e v i e w a r e r e s p o n s i b i l i t y and 
j o i n d e r . We r e v e r s e . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t f i l e d 801 forms a g a i n s t H a r i n g D r y w a l l and A & R S u p e r i o r 
Auto on October 29, 1987. SAIF d e n i e d t h o s e c l a i m s on January 18, 1988. 
Cl a i m a n t f i r s t r e q u e s t e d a h e a r i n g on January 2 1 , 1988. 

CONCLUSIONS OF LAW AND OPINION 

J o i n d e r 

On r e v i e w , SAIF argues t h a t t h e Order o f J o i n d e r i s s u e d August 24, 
1987 i s i n v a l i d because SAIF was n o t n o t i f i e d o f t h e r e s p o n s i b i l i t y i s s u e by 
L i b e r t y N o r t h w e s t and, t h u s , d i d n o t have t h e o p p o r t u n i t y t o respo n d b e f o r e 
j o i n d e r was a c c o m p l i s h e d . See OAR 436-60-180. However, we c o n c l u d e t h a t we 
heed n o t r e s o l v e t h i s i s s u e . 

The r e c o r d shows t h a t i n a d d i t i o n t o t h e OAR 436-60-180 " c l a i m s " 
f i l e d by L i b e r t y N o r t h w e s t a g a i n s t SAIF's i n s u r e d s , c l a i m a n t a l s o f i l e d c l a i m s 
d i r e c t l y w i t h SAIF's i n s u r e d s . These were d e n i e d and c l a i m a n t r e q u e s t e d h e a r 
i n g s on t h o s e d e n i a l s . T h e r e f o r e , even i f j o i n d e r based on L i b e r t y N o r t h w e s t ' s 
a c t i o n was i m p r o p e r , c o n s o l i d a t i o n f o r h e a r i n g o f c l a i m a n t ' s r e q u e s t s was 
p r o p e r . OAR 438-06-065(1). 

R e s p o n s i b i l i t y 

I n cases i n v o l v i n g m u l t i p l e employment expo s u r e s , any one o f w h i c h 
may have caused d i s a b i l i t y , t h e onset o f d i s a b i l i t y c o n t r o l s t h e d e t e r m i n a t i o n 
o f w h i c h employment i s a s s i g n e d r e s p o n s i b i l i t y f o r an o c c u p a t i o n a l d i s e a s e . 
Bracke v. Baza'r, 293 Or 239, 248 (19 8 2 ) . I n t h e absence o f d i s a b i l i t y , r e s p o n 
s i b i l i t y i s a s s i g n e d t o t h e e m p l o y e r / i n s u r e r on t h e r i s k a t t h e t i m e o f t h e 
f i r s t m e d i c a l t r e a t m e n t f o r t h e o c c u p a t i o n a l d i s e a s e . Bracke, s u p r a ; L i n d a L. 
Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) . Claimant here f i r s t l e f t work due t o hand com
p l a i n t s and sought m e d i c a l t r e a t m e n t on November 17, 1986, w h i l e he was employed 
w i t h L i b e r t y N o r t h w e s t ' s i n s u r e d , t h e e a r l i e s t o f t h e t h r e e employments i n v o l v e d 
i n t h i s d i s p u t e . A t t h a t t i m e he missed some work and d e m o n s t r a t e d d e c r e a s e d 
use o r f u n c t i o n o f h i s hands. T h e r e f o r e , t h e onset o f c l a i m a n t ' s d i s a b i l i t y was 
on t h a t d a t e and r e s p o n s i b i l i t y i s i n i t i a l l y a s s i g n e d t o L i b e r t y N o r t h w e s t . 

L i b e r t y N o r t h w e s t can s h i f t r e s p o n s i b i l i t y t o a subsequent i n s u r e r 
i f i t can show t h a t a subsequent employment a c t u a l l y c o n t r i b u t e d t o a w o r s e n i n g 
o f c l a i m a n t ' s c o n d i t i o n . See S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 
461, 465 ( 1 9 8 7 ) . The Referee r e l i e d on a check-the-box q u e s t i o n n a i r e f i l l e d o u t 
by Dr. W h i t e , t h e surgeon who per f o r m e d c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l r e 
l e a s e , t o f i n d t h a t L i b e r t y had s u c c e s s f u l l y e s t a b l i s h e d t h a t t h e two subsequent 
employments w i t h SAIF's i n s u r e d s c o n t r i b u t e d t o a w o r s e n i n g o f t h e c o n d i t i o n . 
We d i s a g r e e . 

A l t h o u g h t h e Referee was persuaded by Dr. White's c h e c k - t h e - b o x 
q u e s t i o n n a i r e t h a t c l a i m a n t ' s employment subsequent t o Western P a r t i t i o n e r s 
m a t e r i a l l y c o n t r i b u t e d t o a w o r s e n i n g o f t h e c o n d i t i o n , we a r e n o t persuaded by 
White's o p i n i o n . Because t h i s i s s u e i s one o f m e d i c a l a n a l y s i s r a t h e r t h a n 
o b s e r v a t i o n , we f i n d t h e a t t e n d i n g p h y s i c i a n ' s o p i n i o n e n t i t l e d t o no s p e c i a l 
w e i g h t . F u t h e r m o r e , a c o n c l u s o r y m e d i c a l o p i n i o n w i t h o u t s u p p o r t i n g a n a l y s i s 
w i l l be g i v e n l i t t l e p e r s u a s i v e w e i g h t . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 
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Moreover, " r e c u r r e n c e o f symptoms whic h does n o t a f f e c t t h e e x t e n t 
o f a c o n t i n u i n g u n d e r l y i n g d i s e a s e does n o t s h i f t l i a b i l i t y f o r t h e d i s a b l i n g 
d i s e a s e t o a subsequent employer." Bracke a t 250. Here, t h e e v i d e n c e does n o t 
show t h a t t h e u n d e r l y i n g d i s e a s e had been a g g r a v a t e d . C l a i m a n t t e s t i f i e d t h a t 
h i s hands were becoming p r o g r e s s i v e l y worse, even b e f o r e employment w i t h Western 
P a r t i t i o n e r s , t o t h e p o i n t t h a t w h i l e w o r k i n g a t Western P a r t i t i o n e r s he c o u l d 
n o t h o l d on t o h i s d r y w a l l t o o l s . D u r i n g subsequent employment w i t h SAIF's 
i n s u r e d s , c l a i m a n t e x p e r i e n c e d l e s s e r o r e q u a l , b u t n o t g r e a t e r , symptoms. I n 
a d d i t i o n , Dr. B u t t o n , hand surgeon, examined c l a i m a n t and o p i n e d t h a t c l a i m a n t ' s 
subsequent employments d i d n o t p a t h o l o g i c a l l y worsen h i s c o n d i t i o n . 

We conclu d e t h a t L i b e r t y Northwest has n o t s u c c e s s f u l l y met i t s 
b u r d e n by p r o v i n g t h a t e i t h e r o f c l a i m a n t ' s subsequent employments w i t h SAIF's 
i n s u r e d s a c t u a l l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d March 2 1 , 1988, as r e c o n s i d e r e d on A p r i l 
20, 1988 and on May 3, 1988, i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l d a t e d 
J a n u a r y 18, 1988, i s s u e d on b e h a l f o f i t s i n s u r e d H a r i n g D r y w a l l , i s r e i n s t a t e d 
and u p h e l d . L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f A p r i l 16, 1987 
i s s e t a s i d e and t h e c l a i m i s remanded t o L i b e r t y N o r t h w e s t f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded 
an assessed f e e , n o t t o exceed $500, payable by L i b e r t y N o r t h w e s t . A c l i e n t -
p a i d f e e p a y a b l e t o SAIF's o u t s i d e c o u n s e l , n o t t o exceed $450, i s approved. 

F e b r u a r y 20, 1990 C i t e as 42 Van N a t t a 365 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT T. WALTHER, Claimant 

WCB Case No. 86-02176 
ORDER ON REVIEW 

B i s c h o f f & Strooband, C l a i m a n t A t t o r n e y s 
Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
L i v e s l e y ' s o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a 
D e t e r m i n a t i o n Order awarded 25 p e r c e n t (80 degrees) unscheduled permanent d i s 
a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " t h r o u g h t h e 
s e v e n t h f u l l p a r a g r a p h o f t h e O p i n i o n and Order, w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t has r e f u s e d v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s . 

C l a i m a n t has m i l d permanent low back impairment and a d i s a b l i n g 
p s y c h o l o g i c a l c o n d i t i o n , r e s u l t i n g from h i s compensable i n j u r y o f Jan u a r y 1979. 

Since becoming m e d i c a l l y s t a t i o n a r y c l a i m a n t has done work i n h i s 
shop f i x i n g CB r a d i o s , i n s t a l l i n g antennae, i n s t a l l i n g a PA system i n a c h u r c h 
and d e v e l o p i n g a s a t e l l i t e d i s c system whi c h he hoped t o p a t e n t . 
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CONCLUSIONS OF LAW 

Permanent T o t a l D i s a b i l i t y 

I n o r d e r t o pro v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y bene
f i t s , c l a i m a n t must p r o v e t h a t he i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 
Permanent t o t a l d i s a b i l i t y may r e s u l t from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , 
when combined w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , 
a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l 
as t h e c o n d i t i o n o f t h e l a b o r market." W i l s o n v. Weyerhaeuser, 30 Or App 403, 
409 ( 1 9 7 7 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h i s non
m e d i c a l d i s a b i l i t i e s r e n d e r s work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594, 
597 ( 1 9 8 8 ) , he must a l s o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l 
employment and t h a t he has made re a s o n a b l e e f f o r t s t o o b t a i n such employment. 
ORS 6 5 6 . 2 0 6 ( 3 ) . 

Here, t h e Referee concluded t h a t t h e m e d i c a l e v i d e n c e does n o t 
s u p p o r t a c o n c l u s i o n t h a t c l a i m a n t ' s compensable back c o n d i t i o n a l o n e p r e v e n t s 
him f r o m w o r k i n g . We agree. However, t h e Referee f u r t h e r c o n c l u d e d t h a t t h e 
back c o n d i t i o n , combined w i t h c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , s u p p o r t e d an 
award o f permanent t o t a l d i s a b i l i t y . I n r e a c h i n g t h i s c o n c l u s i o n , t h e R e f e r e e 
gave " g r e a t w e i g h t " t o t h e o p i n i o n o f Dr. S t i p e k , a p s y c h o l o g i s t and v o c a t i o n a l 
c o n s u l t a n t , t h a t c l a i m a n t i s t o t a l l y d i s a b l e d from a l l g a i n f u l a c t i v i t y . We do 
n o t agree t h a t Dr. S t i p e k i s p e r s u a s i v e on t h i s i s s u e . 

Dr. S t i p e k , examined c l a i m a n t one t i m e o n l y a t t h e r e q u e s t o f 
c l a i m a n t ' s a t t o r n e y . On t h e o t h e r hand, Dr. L u t h e r i s c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t , and has t r e a t e d him f o r two y e a r s . He r e p o r t e d t h a t c l a i m a n t ' s 
symptoms i n c l u d e d d e p r e s s i v e n e u r o s i s , c o n v e r s i o n symptomology, and p o s s i b l e 
m i l d p a r a n o i d i d e a t i o n . He o p i n e d t h a t c l a i m a n t ' s m e n t a l d i s o r d e r s r e p r e s e n t e d 
a c l a s s 2, 15 p e r c e n t permanent impa i r m e n t . He d i d n o t c o n s i d e r c l a i m a n t 
t o t a l l y d i s a b l e d . 

We f i n d Dr. L u t h e r ' s o p i n i o n t o be most p e r s u a s i v e and c o n c l u d e t h a t 
c l a i m a n t i s n o t p e r m a n e n t l y t o t a l l y d i s a b l e d by h i s p h y s i c a l and p s y c h o l o g i c a l 
i m p a i r m e n t a l o n e . 

As t h e Referee n o t e d , v o c a t i o n a l e x p e r t s i d e n t i f i e d "a c o p i o u s 
number o f t r a n s f e r a b l e s k i l l s i n a m y r i a d o f p o s i t i o n s w i t h i n c l a i m a n t ' s 
r e s i d u a l c a p a c i t y . . . ". Moreover, r e a s o n a b l e e f f o r t s have n o t been made by 
c l a i m a n t t o a t t e m p t t o o b t a i n g a i n f u l , s u i t a b l e employment u t i l i z i n g t h o s e 
s k i l l s and w i t h i n h i s p h y s i c a l , p s y c h o l o g i c a l and o t h e r v o c a t i o n a l r e s t r i c t i o n s . 
Because we a r e n o t persuaded by S t i p e k ' s o p i n i o n , and because o f c l a i m a n t ' s 
d e m o n s t r a t e d a b i l i t y t o p e r f o r m v a r i o u s t y p e s o f work on h i s own, we f i n d t h a t 
c l a i m a n t has f a i l e d t o demonstrate t h a t a t t e m p t s t o o b t a i n g a i n f u l , s u i t a b l e em
ployment w o u l d be f u t i l e . C l a i m a n t has f a i l e d t o pro v e permanent t o t a l d i s a b i l 
i t y under t h e " o d d - l o t d o c t r i n e " . We t h u s address t h e e x t e n t o f u n s c h e d u l e d 
permanent d i s a b i l i t y . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l r e c o r d , 
t h e t e s t i m o n y a t h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s 
s e t f o r t h i n f o r m e r OAR 436-30-380, e t seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , 
n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 
Or 505, 510 ( 1 9 8 4 ) . 
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C o n s i d e r i n g c l a i m a n t ' s age o f 47 y e a r s , h i s m i l d permanent low back 
i m p a i r m e n t , h i s Class 2 me n t a l impairment o f t h e whole p e r s o n , h i s p r i o r work 
e x p e r i e n c e i n t h e e l e c t r o n i c s f i e l d , a l o n g w i t h t h e o t h e r r e l e v a n t f a c t o r s , we 
co n c l u d e t h a t 75 p e r c e n t (240 degrees) unscheduled permanent d i s a b i l i t y 
a d e q u a t e l y and a p p r o p r i a t e l y compensates c l a i m a n t f o r h i s compensable i n j u r y and 
r e l a t e d m e n t a l c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d February 23, 1988, as amended March 2, 
1988, i s r e v e r s e d . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e 25 
p e r c e n t (80 degrees) unscheduled permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n 
O r der, c l a i m a n t i s awarded 50 p e r c e n t (160 degrees) unscheduled permanent d i s 
a b i l i t y , g i v i n g him a t o t a l award t o da t e o f 75 p e r c e n t (240 degrees) unsched
u l e d permanent d i s a b i l i t y f o r a low back i n j u r y and a s s o c i a t e d m e n t a l c o n d i t i o n . 
C l a i m a n t ' s a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 

F e b r u a r y 2 1 . 1990 C i t e as 42 Van N a t t a 367 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TOMMY V. ARMS, Claimant 

WCB Case Nos. 88-03948, 88-07597 & 88-07596 
ORDER ON REVIEW 

Malagon, e t a l , C l aimant A t t o r n e y s 
Cummins, e t a l , Defense A t t o r n e y s 

Kate D o n n e l l y ( S a i f ) , Defense A t t o r n e y 
Acker, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members P e r r y and H o w e l l . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
B e n n e t t ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back c o n d i 
t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l s o f t h e same c o n d i t i o n . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f t h e Refer e e ' s o r d e r w h i c h : 
(1) d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r an a l l e g e d l y 
u n r e a s o n a b l e d e n i a l ; and (2) d e c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y f e e . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

An i n j u r y a t t h e L4-5 l e v e l o f c l a i m a n t ' s s p i n e was i n d i c a t e d a f t e r 
h i s December 15, 1980 i n d u s t r i a l i n j u r y w h i l e employed by t h e s e l f - i n s u r e d em
p l o y e r . A t t h a t t i m e , i t was c o n s i d e r e d i n s i g n i f i c a n t . 

C l a i m a n t s u f f e r e d an a g g r a v a t i o n o f h i s 1980 low back i n j u r y i n 
Jan u a r y 1988, w h i l e a t home d i g g i n g and r e p l a n t i n g f r u i t t r e e s . Due t o a mi s 
u n d e r s t a n d i n g when c l a i m a n t f i r s t went t o t h e emergency room f o r back p a i n on 
Jan u a r y 27, 1988, i t was n o t e d t h a t c l a i m a n t had i n j u r e d h i s back w h i l e w o r k i n g 
w i t h one o f SAIF's i n s u r e d s , B l a c k B r o t h e r s L o g g i n g , r a t h e r t h a n a t home. That 
m i s t a k e c o n t i n u e d t h r o u g h a second emergency room v i s i t and i n t o t h e surgeon's 
i n i t i a l e x a m i n a t i o n r e p o r t . When c l a i m a n t became aware o f t h e e r r o r , he i n 
formed h i s surgeon, who i n t u r n w r o t e a l e t t e r t o c l a i m a n t ' s a t t o r n e y t o r e c t i f y 
t h e m i s i n f o r m a t i o n and c l a r i f y t h e cause o f i n j u r y . 
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The s e l f - i n s u r e d employer r e c e i v e d a copy o f t h e surgeon's c l a r i f y 
i n g l e t t e r on A p r i l 2 1 , 1988, t h r e e months p r i o r t o h e a r i n g . 

Dr. G a l l o p e r f o r m e d an L4-5 diskectomy on March 10, 1988. D u r i n g 
t h a t s u r g e r y , i t was n o t e d t h a t c l a i m a n t ' s d i s c had been d e g e n e r a t i v e and 
d e t e r i o r a t i n g f o r some t i m e . 

No ORS 656.307 o r d e r i s s u e d d e s i g n a t i n g a p a y i n g a g e n t . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y and R e s p o n s i b i l i t y 

The Board adopts t h e Referee's " O p i n i o n " w i t h r e s p e c t t o t h e i s s u e s 
o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

U nreasonable C l a i m D e n i a l 

C l a i m a n t argues t h a t t h e s e l f - i n s u r e d employer u n r e a s o n a b l y p e r 
s i s t e d i n i t s d e n i a l o f c l a i m a n t ' s c l a i m , even a f t e r i t r e c e i v e d i n f o r m a t i o n 
t h a t s h o u l d have p r o v e d c l a i m a n t ' s s u r g e r y was n o t n e c e s s i t a t e d by any employ
ment o t h e r t h a n i t s own. We agree. 

I t i s t r u e t h a t t h e r e was i n f o r m a t i o n i n t h e two emergency room r e 
p o r t s t h a t w o u l d l e a d t h e employer and t h e surgeon t o b e l i e v e t h a t c l a i m a n t was 
i n j u r e d a t a n o t h e r employment. However, when c l a i m a n t s u b s e q u e n t l y became aware 
o f t h e m i s i n f o r m a t i o n , he i m m e d i a t e l y i n f o r m e d h i s surgeon who, i n t u r n , i n 
formed c l a i m a n t ' s a t t o r n e y o f t h e e r r o r by l e t t e r d a t e d March 29, 1988. She 
n o t e d t h a t t h e e r r o r had r e s u l t e d from her m i s u n d e r s t a n d i n g o f c l a i m a n t ' s 
h i s t o r y . The employer r e c e i v e d a copy o f t h e surgeon's l e t t e r on A p r i l 2 1 , 
1988, t h r e e months b e f o r e h e a r i n g . 

When an employer r e a s o n a b l y d e n i e s a c l a i m , w h i c h h e r e o c c u r r e d on 
March 15, 1988, " c o n t i n u a t i o n o f t h a t d e n i a l i n t h e l i g h t o f new m e d i c a l e v i 
dence becomes u n r e a s o n a b l e i f , b u t o n l y i f , t h e new e v i d e n c e d e s t r o y s any l e g i t 
i m a t e d oubt about l i a b i l i t y . " Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588, 
592 ( 1 9 8 8 ) . 

A f t e r de novo r e v i e w o f t h e r e c o r d , we co n c l u d e t h a t t h e e v i d e n c e 
r e c e i v e d by t h e employer, w h i c h s t a t e d t h a t c l a i m a n t had n o t h u r t h i s back a t a 
subsequent employment, was s u f f i c i e n t t o d e s t r o y any l e g i t i m a t e doubt on t h e 
p a r t o f t h e employer t h a t i t was r e s p o n s i b l e f o r c l a i m a n t ' s s u r g e r y . T h e r e f o r e , 
i t s c o n t i n u i n g d e n i a l i n t h e f a c e o f such evi d e n c e was u n r e a s o n a b l e . A c c o r d 
i n g l y , we s h a l l assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
656.382(1) . 

C a r r i e r - P a i d A t t o r n e y Fee 

C l a i m a n t argues t h a t he was e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s a t h e a r i n g under ORS 656.386(1) because c o m p e n s a b i l i t y , as w e l l as 
r e s p o n s i b i l i t y , was a t i s s u e . We agree, and f i n d t h a t SAIF i s t h e i n s u r e r 
r e s p o n s i b l e f o r payment o f t h a t a t t o r n e y f e e because SAIF was t h e i n s u r e r w h i c h 
p l a c e d c l a i m a n t ' s e n t i t l e m e n t t o compensation a t r i s k by i t s c o m p e n s a b i l i t y 
d e n i a l . See J o e l D. T u r p i n , 41 Van N a t t a 1736 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 24, 1988 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . That p o r t i o n which found t h e s e l f - i n s u r e d employer r e s p o n s 
i b l e f o r c l a i m a n t ' s back s u r g e r y i s a f f i r m e d . That p o r t i o n w h i c h d e c l i n e d t o 
assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r u n r e a s o n a b l e c l a i m d e n i a l i s 
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r e v e r s e d - The s e l f - i n s u r e d employer i s o r d e r e d t o pay a p e n a l t y , p u r s u a n t t o 
ORS 65 6 . 2 6 2 ( 1 0 ) , e q u a l t o 25 p e r c e n t o f t h e amount due between A p r i l 2 1 , 1988 
and t h e t i m e o f h e a r i n g . A d d i t i o n a l l y , t h e s e l f - i n s u r e d employer i s o r d e r e d t o 
pay a r e a s o n a b l e p e n a l t y - r e l a t e d a t t o r n e y f e e , p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 1 ) , i n 
t h e amount o f $300. For s e r v i c e s a t h e a r i n g , a c a r r i e r - p a i d a t t o r n e y f e e i n t h e 
amount o f $2,500, p a y a b l e by SAIF C o r p o r a t i o n i n e q u a l p o r t i o n s on b e h a l f o f i t s 
two i n s u r e d s i s awarded. For s e r v i c e s on Board r e v i e w r e g a r d i n g t h e d e n i a l 
i s s u e , an assessed f e e o f $700 i s awarded, p a y a b l e by t h e s e l f - i n s u r e d employer. 
A c l i e n t - p a i d f e e i s approved n o t t o exceed $2,861, p a y a b l e by t h e s e l f - i n s u r e d 
e mployer t o i t s c o u n s e l . A c l i e n t - p a i d f e e i s approved n o t t o exceed $1,537.50, 
p a y a b l e by t h e SAIF C o r p o r a t i o n t o i t s o u t s i d e c o u n s e l r e p r e s e n t i n g B l a c k 
B r o t h e r s L o g g i n g . 

F e b r u a r y 2 1 . 1990 C i t e as 42 Van N a t t a 369 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD H. CHURCH, Claimant 

WCB Case Nos. 88-02266, 88-08912, 88-05060 & 88-08913 
ORDER ON REVIEW 

Ralph Yenne, c l a i m a n t A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 

C h a r l e s Maier, A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 

o f R e f e r e e N i c h o l s ' o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s back i n j u r y c l a i m ; (2) u p h e l d U n i t e d P a c i f i c ' s d e n i a l o f r e s p o n s i b i l 
i t y f o r t h e same c o n d i t i o n ; and (3) d i r e c t e d c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
r a t e t o i n c l u d e wages c l a i m a n t r e c e i v e d f o r h i s work on a n o t h e r j o b s i t e . 
C l a i m a n t c r o s s r e q u e s t s r e v i e w o f t h e Referee's o r d e r w h i c h : (1) d e c l i n e d t o 
d e t e r m i n e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s back i n j u r y c l a i m w i t h t h e two i n s u r 
e r s because an o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 656.307 had i s s u e d ; 
(2) d e c l i n e d t o award a c a r r i e r - p a i d a t t o r n e y f e e ; and (3) d e c l i n e d t o assess 
p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e c l a i m s p r o c e s s 
i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , t e m p o r a r y d i s 
a b i l i t y r a t e , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C o m p e n s a b i l i t y o f c l a i m a n t ' s back i n j u r y c l a i m was n o t a t i s s u e a t t h e 
h e a r i n g . 

C l a i m a n t contended a t h e a r i n g t h a t L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n 
was r e s p o n s i b l e . 

CONCLUSIONS OF LAW 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law, as s e t f o r t h i n t h e 
" O p i n i o n and C o n c l u s i o n s " p o r t i o n o f her o r d e r , w i t h t h e f o l l o w i n g supplementa
t i o n . 

C o m p e n s a b i l i t y 

C l a i m a n t contends t h a t t h e Referee f a i l e d t o address t h e i s s u e o f t h e com
p e n s a b i l i t y o f c l a i m a n t ' s back i n j u r y c l a i m . 
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The R e f e r e e f o u n d t h a t c o m p e n s a b i l i t y was n o t i n i s s u e , p u r s u a n t t o t h e 
i s s u a n c e o f a May 1988 ".307" o r d e r . Thus, we f i n d t h a t t h e i s s u e o f compens
a b i l i t y had been conceded by b o t h i n s u r e r s , and as such, was n o t a t i s s u e a t t h e 
h e a r i n g . 

A t t o r n e y Fees 

C l a i m a n t contends t h a t h i s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d f e e , 
p a y a b l e by L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n , f o r s e r v i c e s a t h e a r i n g r e 
g a r d i n g t h e i s s u e o f r e s p o n s i b i l i t y . We agree. The Referee f a i l e d t o add r e s s 
c l a i m a n t ' s c o n t e n t i o n t h a t i t was e n t i t l e d t o a c a r r i e r - p a i d f e e . We do so now. 

Cl a i m a n t i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s a t h e a r 
i n g i f c l a i m a n t ' s a t t o r n e y " a c t i v e l y l i t i g a t e d " t h e i s s u e o f r e s p o n s i b i l i t y . 
ORS 656.307(5) Mercer I n d u s t r i e s v. Rose, 100 Or App 252 (J a n u a r y 17, 19 9 0 ) ; 
SAIF v. P h i p p s , 85 Or App 436 (1 9 8 7 ) ; Petshow v. Farm Bureau I n s . Co., 76 Or App 
563, 569, r e v den 300 Or 722 (19 8 6 ) . Here, c l a i m a n t t o o k t h e p o s i t i o n a t he a r 
i n g t h a t L i b e r t y N o r t h w e s t was r e s p o n s i b l e . The Referee a s s i g n e d r e s p o n s i b i l i t y 
t o L i b e r t y N o r t h w e s t . We f i n d t h a t c l a i m a n t a c t i v e l y l i t i g a t e d t h e i s s u e o f 
r e s p o n s i b i l i t y , and c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y 
f e e f o r s e r v i c e s a t h e a r i n g , p a y a b l e by L i b e r t y N o r t h w e s t . 

Inasmuch as c l a i m a n t ' s c o u n s e l r e n d e r e d no s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e r e s p o n s i b i l i t y and te m p o r a r y d i s a b i l i t y i s s u e s as r a i s e d by L i b e r t y 
N o r t h w e s t , no a t t o r n e y f e e p u r s u a n t t o ORS 656.382(2) s h a l l be awarded. S h i r l e y 
M. Brown, 40 Van N a t t a 879 (1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 24, 1988, i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . For s e r v i c e s a t h e a r i n g , c l a i m a n t ' s a t t o r n e y i s awarded a. 
r e a s o n a b l e c a r r i e r - p a i d f e e , p a y a b l e by L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n , 
o f $1,750. The re m a i n d e r o f t h e o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , p a y a b l e 
f r o m U n i t e d P a c i f i c t o i t s c o u n s e l , n o t t o exceed $1,270, i s approved. 

F e b r u a r y 2 1 , 1990 C i t e as 42 Van N a t t a 370 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES R. LASITER, Claimant 

WCB Case No. 88-10337 
ORDER ON REVIEW 

Bl a c k , e t a l , C laimant A t t o r n e y s 
D a v i d R. Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g on a d e n i a l t h a t had been i s s u e d by t h e SAIF 
C o r p o r a t i o n on A p r i l 22, 1988. On r e v i e w t h e i s s u e i s t h e a p p r o p r i a t e n e s s o f 
t h e d i s m i s s a l o r d e r . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Re f e r e e w i t h t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s and c o n c l u s i o n s . We t a k e o f f i c i a l n o t i c e o f WCB Case Nos. 
88-04555 and 88-04554. Those a r e t h e case numbers a s s i g n e d t o t h e p r i o r m a t t e r 
t h a t u l t i m a t e l y s e t a s i d e t h e Proposed and F i n a l Order f i n d i n g P a t r i c i a Sue 
Welch, dba Welch T r u c k i n g , t o be noncomplying. Case No. 88-04554 was e n t i t l e d 
" I n t h e M a t t e r o f t h e Compensation o f James M. L a s i t e r . " On March 29, 1988, 
c l a i m a n t and h i s a t t o r n e y were m a i l e d c o p i e s o f t h e n o t i c e o f h e a r i n g w h i c h was 
sch e d u l e d f o r June 14, 1988, and were m a i l e d c o p i e s o f t h e O p i n i o n and Order 
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i s s u e d by Re f e r e e Shebley w h i c h would have an impact on c l a i m a n t ' s r i g h t t o com
p e n s a t i o n . A d e n i a l l e t t e r had been i s s u e d by SAIF, as t h e p r o c e s s i n g agent, on 
A p r i l 22, 1988. C l a i m a n t ' s a t t o r n e y f i l e d t h e r e q u e s t f o r a h e a r i n g on t h e 
d e n i a l on June 2 1 , 1988. 

The r e s u l t o f Referee Shebley's o r d e r i s t o negate t h e c l a i m as t h e r e i s 
no l o n g e r a s u b j e c t employer a g a i n s t which t o f i l e a c l a i m . The R e f e r e e r e 
f e r r e d t o t h i s as t h e law o f t h e case, we d i s a g r e e w i t h t h a t t e r m i n o l o g y , b u t we 
do agree w i t h t h e u l t i m a t e r e s u l t o f t h e Referee. 

ORDER 

The Referee's o r d e r , d a t e d August 23, 1988, i s a f f i r m e d . 

Board Member C r i d e r d i s s e n t i n g . 

The Referee's o r d e r s h o u l d be r e v e r s e d and t h e case remanded f o r h e a r i n g . 

The Board h o l d s t h a t c l a i m a n t i s n o t e n t i t l e d t o a h e a r i n g on t h e compens
a b i l i t y o f h i s c l a i m because, i n ano t h e r p r o c e e d i n g , a r e f e r e e f o u n d t h a t he was 
n o t an employee o f Welch T r u c k i n g and t h a t Welch T r u c k i n g was n o t a s u b j e c t em
p l o y e r . A p p a r e n t l y , t h e Board concludes t h a t l i t i g a t i o n o f t h e i s s u e s o f s u b j e c t 
i v i t y and o f c l a i m a n t ' s employment s t a t u s a r e p r e c l u d e d by r e s j u d i c a t a . I d i s 
agree . 

The elements o f i s s u e ( o r f a c t ) p r e c l u s i o n a r e t h e s e : 1) t h e p a r t i e s t o t h e 
f i r s t p r o c e e d i n g a r e t h e same as t h e p a r t i e s t o t h e second; 2) t h e f i r s t p roceed
i n g c o n c l u d e d i n a f i n a l judgment; and 3) t h e f a c t , l i t i g a t i o n o f w h i c h i s t o be 
p r e c l u d e d , was e s s e n t i a l t o t h e f i n a l judgment i n t h e p r i o r p r o c e e d i n g . N o r t h 
Clackamas School D i s t r i c t v. White, 305 Or 48, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . SAIF 
d i d n o t e s t a b l i s h t h e s e f a c t s i n t h e h e a r i n g r e c o r d . N e i t h e r has t h e Board's r e 
s o r t t o a d m i n i s t r a t i v e n o t i c e e s t a b l i s h e d them i n t h i s r e c o r d . 

I am n o t persuaded t h a t c l a i m a n t was a p a r t y t o t h e p r i o r p r o c e e d i n g . 
A l t h o u g h c l a i m a n t may have been n o t i f i e d o f t h a t p r o c e e d i n g and may have r e c e i v e d 
a copy o f Referee Shebley's o r d e r , t h a t o r d e r does n o t i n d i c a t e t h a t t h e agency 
deemed c l a i m a n t a p a r t y . Indeed, w h i l e t h e o r d e r enumerated t h e D i r e c t o r o f t h e 
Department o f I n s u r a n c e and Finance and t h e SAIF C o r p o r a t i o n as p a r t i e s and s t a t e d 
t h a t t h e y had waived appearance, i t d i d n o t so enumerate c l a i m a n t o r i n d i c a t e t h a t 
c l a i m a n t , by f a i l i n g t o appear, had waived appearance. Moreover, n e i t h e r t h e 
s t a t u t e n o r t h e a d m i n i s t r a t i v e r u l e s i n d i c a t e t h a t c l a i m a n t s h o u l d be a p a r t y t o a 
p r o c e e d i n g on a N o t i c e o f Proposed and F i n a l Order exc e p t where such a p r o c e e d i n g 
i s c o n s o l i d a t e d w i t h a h e a r i n g on a m a t t e r c o n c e r n i n g a c l a i m . ORS 656.740 and 
f o r m e r OAR 436-80-030. Here, t h e two pr o c e e d i n g s were n o t c o n s o l i d a t e d . Since 
n o t h i n g e s t a b l i s h e s t h a t c l a i m a n t was e n t i t l e d t o a h e a r i n g on t h e N o t i c e o f Pro
posed and F i n a l Order, t h e agency d i d n o t name c l a i m a n t as p a r t y , and c l a i m a n t d i d 
n o t seek t o p a r t i c i p a t e a t h e a r i n g , we cannot f i n d t h a t he was a p a r t y . ORS 
183.310(6) . 

Even i f c l a i m a n t had been enumerated as a p a r t y t o t h e p r i o r p r o c e e d i n g and 
t h u s was t e c h n i c a l l y a p a r t y under t h e A d m i n i s t r a t i v e Procedures A c t , he would 
have been a no m i n a l p a r t y w i t h no s t a k e i n t h e c l a i m a s s e r t e d by t h e D i r e c t o r 
t h e r e i n . T h e r e f o r e , i t i s n o t c o n s i s t e n t w i t h f u n d a m e n t a l f a i r n e s s t h a t he be 
bound by f i n d i n g s made by Referee Shebley a f t e r h e a r i n g . The June 14, 1988 hear
i n g under ORS 656.740(1) concerned o n l y one t h i n g : Whether o r n o t t h e D i r e c t o r 
c o u l d e s t a b l i s h t h a t Welch T r u c k i n g was noncomplying such t h a t he m i g h t l a t e r 
assess a c i v i l p e n a l t y under ORS 656.735 o r r e c o v e r c l a i m s c o s t s f r o m t h e company 
under ORS 656 . 0 5 4 ( 3 ) . C l a i m a n t had no s t a k e whatever i n t h e r e l i e f sought by t h e 
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D i r e c t o r . I t m a t t e r e d n o t a t a l l t o him whether t h e D i r e c t o r c o u l d c o l l e c t p e n a l 
t i e s o r r e c o v e r c o s t s . 1 The s o l e reason c l a i m a n t would have had f o r p a r t i c i p a t i n g 
i n t h e h e a r i n g on t h e Proposed and F i n a l Order would have been t o p r o t e c t h i m s e l f 
a g a i n s t f i n d i n g s o f f a c t t h a t c o u l d be used f o r o r a g a i n s t him i n l i t i g a t i o n con
c e r n i n g t h e c o m p e n s a b i l i t y o f h i s c l a i m . 

The law o f r e s j u d i c a t a s h o u l d n o t be s t r e t c h e d t o t h e p o i n t t h a t an 
i n d i v i d u a l must p a r t i c i p a t e i n a p r o c e e d i n g i n whic h t h e r e l i e f sought i s o f no 
co n c e r n t o him s o l e l y t o p r o t e c t i n t e r e s t s d i r e c t l y i n i s s u e i n a n o t h e r p r o c e e d 
i n g . See a n a l o g o u s l y , Chavez v. Boise Cascade C o r p o r a t i o n , 307 Or 632, 637 
( 1 9 8 9 ) . S i n c e t o a p p l y t h e d o c t r i n e here n e c e s s a r i l y i m p l i e s t h a t i n d i v i d u a l s 
must p a r t i c i p a t e i n m a t t e r s o f no d i r e c t concern t o them, t h e d o c t r i n e s h o u l d n o t 
be a p p l i e d . 

To remand f o r h e a r i n g , on t h e o t h e r hand, works no wrong on Welch T r u c k i n g , 
w h i c h has e s t a b l i s h e d t h a t i t i s n o t a s u b j e c t employer i n o r d e r t o p r o t e c t i t s e l f 
f r o m p e n a l t i e s and c o s t s . The h e a r i n g on remand w i l l i n v o l v e SAIF and c l a i m a n t 
o n l y . N e v e r t h e l e s s , t h i s c o u rse w i l l c r e a t e t h e p o t e n t i a l f o r i n c o n s i s t e n t 
" f i n d i n g s . " Such i n c o n s i s t e n c y w i l l i n e v i t a b l y o ccur f r o m t i m e t o t i m e when 
p r o c e e d i n g s a r e n o t c o n s o l i d a t e d as t h e y can be and s h o u l d be under ORS 
6 5 6 . 7 4 0 ( 4 ) ( c ) . 

F i n a l l y , I n o t e t h a t t h e r e i s no b a s i s i n t h i s r e c o r d f o r t h e Board's f i n d 
i n g s . A l t h o u g h e x h i b i t s were a p p a r e n t l y exchanged i n p r e p a r a t i o n f o r h e a r i n g , 
none were r e c e i v e d by t h e Referee. Nor were any documents s u b m i t t e d v i a a f f i d a v i t 
by SAIF i n s u p p o r t o f i t s M o t i o n t o Dismiss c l a i m a n t ' s r e q u e s t f o r h e a r i n g . W h i l e 
t h e Board may t a k e a d m i n i s t r a t i v e n o t i c e o f an agency o r d e r ( J e n e t t a L. Gans, 41 
Van N a t t a 1791 ( 1 9 8 9 ) ) , I am n o t persuaded t h a t we may t a k e n o t i c e o f t h e a d d i 
t i o n a l m a t e r i a l f r o m t h e f i l e i n WCB 88-04554 and 88-04555 upon w h i c h t h e m a j o r i t y 
r e l i e s . I n d o i n g so, we have r e l i e d t o r e s o l v e t h e d i s p o s i t i v e i s s u e on documents 
t h a t t h e p a r t i e s have had no o p p o r t u n i t y t o cross-examine o r r e b u t . T h i s i s i n 
c o n s i s t e n t w i t h our d u t y t o p r o v i d e f a i r p r o c e e d i n g s . See Groshong v. Montgomery 
Ward Co., 73 Or App 403 ( 1 9 8 5 ) . 

The p a r t y s e e k i n g t o p r e c l u d e l i t i g a t i o n o f an i s s u e i n r e l i a n c e on r e s 
j u d i c a t a must e s t a b l i s h t h e elements o f t h e defense. Troutman v. E r l a n d s o n , 287 
Or 187 ( 1 9 7 9 ) . Having f a i l e d t o e s t a b l i s h t h e elements o f t h e de f e n s e w i t h o u t t h e 
Board's i m p r o v i d e n t e x e r c i s e o f i t s a u t h o r i t y t o t a k e n o t i c e , SAIF has f a i l e d t o 
e s t a b l i s h i t s r i g h t t o p r e c l u d e l i t i g a t i o n o f t h e s u b j e c t i v i t y i s s u e s . T h e r e f o r e , 
t h e h e a r i n g s h o u l d p r o c e e d on t h e m e r i t s . 

1 I t a p p a r e n t l y m a t t e r e d v e r y l i t t l e t o t h e D i r e c t o r e i t h e r , as he d i d n o t 
appear and t h u s o n l y t h e a l l e g e d noncomplying employer p a r t i c i p a t e d a t h e a r i n g . 

F a b r u a r v 2 1 , 1990 C i t e as 42 Van N a t t a 372 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VAL R. MCBRIDE, Claimant 
WCB Case No. 88-09911 

INTERIM ORDER (REMANDING) 
Malagon, e t a l , C l aimant A t t o r n e y s 
Acker, e t a l , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r w h i c h : ( 1 ) u p h e l d t h e 
s e l f - i n s u r e d e mployer's d e n i a l o f a r e q u e s t e d s u r g e r y ; (2) a f f i r m e d a D e t e r m i n a 
t i o n Order f i n d i n g c o n c e r n i n g a m e d i c a l l y s t a t i o n a r y d a t e ; and (3) awarded 
c l a i m a n t 21.5 p e r c e n t (68.8 degrees) unscheduled permanent d i s a b i l i t y i n l i e u o f 
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t h e 17 p e r c e n t (54.4 degrees) unscheduled permanent d i s a b i l i t y awarded by D e t e r 
m i n a t i o n Order. C l a i m a n t has moved f o r an o r d e r remanding t h e case t o t h e Hear
i n g s D i v i s i o n t o c o n s i d e r a d d i t i o n a l e v idence. On r e v i e w , t h e i s s u e s a r e com
p e n s a b i l i t y o f t h e s u r g e r y , premature c l a i m c l o s u r e , e x t e n t o f uns c h e d u l e d d i s 
a b i l i t y and remand. 

C l a i m a n t moves t o remand f o r t h e r e c e i p t o f s u r g e r y r e p o r t s and p r o g r e s s 
r e p o r t s a f t e r t h e s u r g e r y . We c o n s i d e r t h e r e p o r t s s o l e l y f o r t h e purpose o f 
d e c i d i n g t h e m o t i o n t o remand. 

The Referee's c o n c l u s i o n t h a t t h e t h e n proposed s u r g e r y was n o t r e a s o n a b l e 
and n e c e s s a r y was based, i n p a r t , on t h e f a c t t h a t " t h e myelogram and MRI d i d 
no t show any nerve compromise a t t h e L4-5 and L5-S1 l e v e l . " The r e p o r t s s u b m i t 
t e d by c l a i m a n t as appendices t o h i s M o t i o n t o Remand d a t e d F e b r u a r y 15, 1989 
and h i s l e t t e r o f March 15, 1989 i n d i c a t e t h a t a d i s c p r o t r u s i o n was c a u s i n g 
c l a i m a n t ' s p a i n . These r e p o r t s were n o t a v a i l a b l e o r o b t a i n a b l e a t t h e t i m e o f 
h e a r i n g because t h e y a r e based on s u r g i c a l f i n d i n g s and t h e s u r g e r y was n o t p e r 
formed u n t i l a f t e r t h e r e c o r d c l o s e d b e f o r e t h e Refere e . 

We c o n c l u d e t h a t t h e p r o f e r r e d evidence was n o t o b t a i n a b l e a t t h e t i m e o f 
h e a r i n g and i s r e a s o n a b l y l i k e l y t o a f f e c t t h e outcome o f t h e case. See, Cain 
v. W o o l l e v E n t e r p r i s e s , 301 Or 650, 654 (1986). A c c o r d i n g l y , we remand t h i s 
case t o t h e P r e s i d i n g Referee t o a s s i g n t o a Referee t o adm i t t h e e v i d e n c e p r o 
f e r r e d by c l a i m a n t w i t h h i s m o t i o n f o r remand and h i s l e t t e r o f March 15, 1989. 
The a s s i g n e d Referee s h a l l t h e n d e t e r m i n e whether t h i s e v i d e n c e changes t h e con
c l u s i o n s reached i n Referee N i c h o l s ' o r d e r . The a s s i g n e d R e f e r e e s h a l l t h e n 
i s s u e an Order on Remand which s h a l l be f o r w a r d e d t o t h e Board a l o n g w i t h t h e 
e n t i r e r e c o r d w i t h i n 30 days o f admis s i o n o f t h e p r o f e r r e d e v i d e n c e . The Board 
r e t a i n s j u r i s d i c t i o n o f t h i s case. When t h e Order on Remand has i s s u e d and t h e 
case i s r e t u r n e d t o t h e Board, t h e Board w i l l e s t a b l i s h a new b r i e f i n g schedule 
f o r t h e p a r t i e s . 

We have p r e v i o u s l y d e n i e d a m o t i o n t o c o n s o l i d a t e t h i s case w i t h WCB Case 
89-00841; however, upon r e v i e w o f t h i s case and a p r e l i m i n a r y r e v i e w o f WCB Case 
89-00841, we have d e t e r m i n e d t h a t t h e i s s u e s i n t h e s e cases a r e so i n t e r t w i n e d 
t h a t i n t h e i n t e r e s t s o f s u b s t a n t i a l j u s t i c e and a d m i n i s t r a t i v e e f f i c i e n c y , t h e 
two cases s h o u l d be r e v i e w e d t o g e t h e r . Consequently, once t h i s case i s r e t u r n e d 
t o u s , i t w i l l be r e v i e w e d t o g e t h e r w i t h WCB Case 89-00841. 

IT I S SO ORDERED. 

Fe b r u a r y 2 1 , 1990 C i t e as 42 Van N a t t a 373 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAVIER MENDOZA (Deceased), Claimant 

WCB Case No. 88-06734 
ORDER ON REVIEW 

Malagon & Moore, Claimant A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h e p o r t i o n o f Ref e r e e Podnar's 

o r d e r t h a t s e t a s i d e i t s d e n i a l o f de a t h b e n e f i t s f o r t h e deceased w o r k e r ' s 
c o h a b i t a n t and t h e c o h a b i t a n t ' s c h i l d . On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o 
d e a t h b e n e f i t s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f t h e Referee w i t h t h e f o l l o w i n g changes and a d d i 
t i o n s . 
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The deceased d i d n o t v o l u n t a r i l y assume t h e o b l i g a t i o n s o f s u p p o r t n o r d i d 
he h o l d h i m s e l f o u t t o a l l segments o f s o c i e t y as s t a n d i n g i n t h e p l a c e o f a 
p a r e n t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e ARGUMENT and CONCLUSIONS p o r t i o n s o f t h e R e f e r e e ' s o r d e r t h a t 
d e a l t w i t h e n t i t l e m e n t t o b e n e f i t s f o r t h e c o h a b i t a n t , A n n e t t e M e l l . We r e v e r s e 
t h e p o r t i o n s o f t h e o r d e r c o n c e r n i n g t h e e n t i t l e m e n t t o b e n e f i t s f o r t h e c o h a b i 
t a n t ' s c h i l d , K a t i e M e l l . 

The b u r d e n o f p r o o f t o show e n t i t l e m e n t t o b e n e f i t s l i e s w i t h t h e p a r t y 
s e e k i n g t o r e c e i v e t h o s e b e n e f i t s . A n n e t t e M e l l i s s e e k i n g t o o b t a i n t h e bene
f i t s i n b e h a l f o f K a t i e . We f i n d Ms. M e l l has f a i l e d t o c a r r y t h i s b u r d e n . 

The R e f e r e e f o u n d t h a t t h e deceased worker s t o o d i n l o c o p a r e n t i s t o K a t i e 
and a l s o p r o v i d e d h e r w i t h s u b s t a n t i a l s u p p o r t , t h u s q u a l i f y i n g h e r f o r b e n e f i t s 
under ORS 656.204(2) and 656.005(5). The b e n e f i t s would be p a i d t o K a t i e ' s 
mother as p a r t o f her award under ORS 656.204(2) o n l y i f K a t i e q u a l i f i e s as a 
c h i l d o f t h e deceased a t t h e t i m e o f h i s d e a t h . ORS 656.005(5) d e f i n e s " c h i l d " 
as used i n t h i s c h a p t e r . K a t i e i s n o t a s t e p c h i l d because her mother d i d n o t 
marry t h e deceased. We f i n d she can q u a l i f y o n l y i f t h e deceased s t o o d i n l o c o 
p a r e n t i s t o h e r . 

A p e r s o n i s s a i d t o s t a n d i n l o c o p a r e n t i s when t h e o b l i g a t i o n s o f p a r e n t 
hood have been v o l u n t a r i l y assumed and d i s c h a r g e d . The deceased d i d n o t v o l u n 
t a r i l y assume t h e o b l i g a t i o n o f s u p p o r t nor d i d he h o l d h i m s e l f o u t t o a l l seg
ments o f s o c i e t y as s t a n d i n g i n t h e p l a c e o f a p a r e n t . 

K a t i e has a n a t u r a l f a t h e r who pays s u p p o r t . Her mother a p p l i e d f o r and 
r e c e i v e d p u b l i c f i n a n c i a l a s s i s t a n c e from ADC on b e h a l f o f K a t i e . Not u n t i l 
August 1987, when Ms. M e l l r e a p p l i e d f o r b e n e f i t s , d i d she i n f o r m ADC t h a t Mr. 
Mendoza was l i v i n g w i t h h er o r t h a t he was c o n t r i b u t i n g t o w a r d t h e s u p p o r t o f 
t h e f a m i l y . Based on t h e s e f a c t s , we do n o t conclu d e t h a t t h e deceased w o r k e r 
s t o o d i n l o c o p a r e n t i s t o K a t i e . T h e r e f o r e , we r e v e r s e t h a t p o r t i o n o f t h e 
o r d e r a l l o w i n g d e a t h b e n e f i t s on K a t i e ' s b e h a l f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 3 1 , 1988 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The p o r t i o n o f t h e o r d e r t h a t s e t a s i d e t h e d e n i a l o f d e a t h b e n e f i t s 
f o r K a t i e M e l l i s r e v e r s e d . That p o r t i o n o f t h e d e n i a l i s r e i n s t a t e d and 
u p h e l d . The re m a i n d e r o f t h e o r d e r i s a f f i r m e d . Because compensation awarded 
t o t h e c o h a b i t a n t was n o t d i s a l l o w e d o r reduced on t h e SAIF C o r p o r a t i o n ' s 
r e q u e s t f o r r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $800 f o r 
s e r v i c e s on r e v i e w c o n c e r n i n g t h i s i s s u e , t o be p a i d by SAIF. 

F e b r u a r y 2 1 , 1990 C i t e as 42 Van N a t t a 374 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BARBARA J . PETERSON, Claimant, and 

I n t h e M a t t e r o f t h e Complying S t a t u s o f 
L a r r y L. Ashley, and Karen E. Blanchard, dba, 

LARRY'S RESTAURANT AND LOUNGE, INC, Noncomplying Employer 
WCB Case Nos. 86-18052 & 86-17465 

ORDER ON REVIEW 
P o z z i , W i l s o n , e t a l , C l a i m a n t A t t o r n e y s 

E n f i e l d & Guimond, A t t o r n e y s 
Thomas S h e r i d a n ( S a i f ) , Defense A t t o r n e y 

Annala, e t a l , A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 



B a r b a r a J. P e t e r s o n , 42 Van N a t t a 374 (1990) ; 375 

Karen B l a n c h a r d , an a l l e g e d o f f i c e r o f L a r r y ' s R e s t a u r a n t and Lounge, 
I n c . , t h e a l l e g e d l y noncomplying employer, r e q u e s t s r e v i e w o f t h e p o r t i o n o f 
Ref e r e e B e n n e t t ' s o r d e r t h a t found t h e employer t o be noncomplying. B l a n c h a r d ' s 
s o l e c o n t e n t i o n on r e v i e w i s t h a t she i s n o t i n d i v i d u a l l y l i a b l e f o r t h e c o s t s 
o f c l a i m a n t ' s c l a i m . The i s s u e on r e v i e w i s coverage. 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 

The employer r e q u e s t e d a h e a r i n g on two i s s u e s : (1) whether t h e employer 
was n o n c o m p l y i n g ; and (2) whether c l a i m a n t s u f f e r e d a compensable i n j u r y w h i l e 
i n i t s employ. No o t h e r i s s u e s were r a i s e d f o r h e a r i n g . A t h e a r i n g t h e em
p l o y e r w i t h d r e w t h e c o m p e n s a b i l i t y i s s u e , l e a v i n g i t s c o m p l y i n g s t a t u s as t h e 
s o l e i s s u e a t h e a r i n g . Ms. Blanchard's i n d i v i d u a l l i a b i l i t y f o r c l a i m c o s t s 
under ORS 656 . 7 3 5 ( 4 ) , w h i c h p l a c e s l i a b i l i t y on t h e o f f i c e r s and d i r e c t o r s 
j o i n t l y and s e v e r a l l y when t h e noncomplying employer i s a c o r p o r a t i o n , was never 
r a i s e d as an i s s u e b e f o r e t h e Referee. Consequently, we d e c l i n e t o c o n s i d e r 
t h a t i s s u e a t t h i s l a t e d a t e . See Mavis v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) ; L i n d a 
D. Simpson, 40 Van N a t t a 958 (19 8 8 ) . 

ORDER 

The Referee's o r d e r d a t e d May 3 1 , 1988, i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded an assessed f e e o f $500, t o be p a i d by t h e SAIF C o r p o r a t i o n as p r o 
c e s s i n g agent f o r t h e noncomplying employer. 

F e b r u a r y 2 1 , 1990 C i t e as 42 Van N a t t a 375 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WENDY REYES, Claimant 
WCB Case No. 88-08236 

ORDER ON REVIEW 
Pe t e r E. Baer, Claimant A t t o r n e y 

W i l l i a m s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s v i r a l m e n i n g i t i s c o n d i 
t i o n . I n i t s b r i e f , t h e employer contends t h a t c l a i m a n t f a i l e d t o e s t a b l i s h 
good cause f o r her u n t i m e l y h e a r i n g r e q u e s t . On r e v i e w , t h e i s s u e s a r e t i m e l i 
ness and c o m p e n s a b i l i t y . Because we f i n d t h a t c l a i m a n t d i d n o t have good cause 
f o r h e r u n t i m e l y h e a r i n g r e q u e s t , we d i s m i s s . 

FINDINGS OF FACT 

Cl a i m a n t i s a t r u c k d r i v e r , who i n j u r e d her r i g h t s h o u l d e r on A p r i l 27, 
1987. The c l a i m was su b s e q u e n t l y accepted. T h e r e a f t e r , c l a i m a n t e x p e r i e n c e d 
i n c r e a s e d s h o u l d e r and neck p a i n . 

On January 15, 1988, Dr. Hoppock, M.D., emergency room p h y s i c i a n , con
d u c t e d a s e r i e s o f t e s t s w h i c h r e f l e c t e d v i r a l m e n i n g i t i s . Dr. R a l s t o n , a n o t h e r 
emergency room d o c t o r , was a l s o p r e s e n t f o r t h e i n i t i a l e x a m i n a t i o n . 

On F e b r u a r y 8, 1988, t h e employer d e n i e d t h a t c l a i m a n t ' s v i r a l m e n i n g i t i s 
c o n d i t i o n was r e l a t e d t o her A p r i l 27, 1987 r i g h t s h o u l d e r i n j u r y . C l a i m a n t r e 
c e i v e d t h e d e n i a l on Februa r y 10, 1988. At f i r s t she was g o i n g t o t h r o w i t away 
because she was t i r e d , i n s t e a d c l a i m a n t p u t i t i n a drawer. A t t h e t i m e o f t h e 
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d e n i a l , c l a i m a n t was s i c k and depressed. She had no f i n a n c i a l r e s o u r c e s and r e 
mained i n her house, t r y i n g t o r e c o v e r her h e a l t h . 

Dr. W o r t h i n g t o n , Ph.D., c l i n i c a l p s y c h o l o g i s t , and Diane S t e w a r t 
W o r t h i n g t o n , m e n t a l h e a l t h t h e r a p i s t , f i r s t examined c l a i m a n t on A p r i l 27, 1988. 
T h e r e a f t e r , on May 18, 1988, t h e y r e p o r t e d t h a t c l a i m a n t had e x p e r i e n c e d a n x i e t y 
a t t a c k s , d e p e r s o n a l i z a t i o n , and o u t o f body phenomena. (Ex. 4 1 - 2 ) . 

C l a i m a n t f i l e d her Request f o r H e a r i n g on May 17, 1988. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e proceeded t o t h e m e r i t s o f t h e c l a i m , r e a s o n i n g t h a t t h e c l a i m 
was n o t compensable even i f c l a i m a n t c o u l d e s t a b l i s h "good cause". We agree 
t h a t t h e c l a i m i s n o t compensable. However, we c o n c l u d e t h a t c l a i m a n t has n o t 
shown good cause f o r her u n t i m e l y h e a r i n g r e q u e s t , and t h u s d e c i d e t h e case 
p r i m a r i l y on t h a t i s s u e . 

A h e a r i n g r e q u e s t must be f i l e d w i t h i n 60 days a f t e r c l a i m a n t i s n o t i f i e d 
o f a d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . A r e q u e s t f i l e d a f t e r 60 days b u t n o t more 
t h a n 180 days a f t e r n o t i f i c a t i o n o f d e n i a l i s v a l i d i f t h e c l a i m a n t e s t a b l i s h e s 
t h a t she had "good cause". The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has 
been e q u a t e d t o t h e s t a n d a r d o f " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e 
n e g l e c t " r e c o g n i z e d under ORCP 71B(1) and fo r m e r ORS 18.160. Anderson v. 
P u b l i s h e r s Paper Co., 78 Or App 513,517, r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o 
Brown v. EBI Companies, 289 Or 455 ( 1 9 8 0 ) . C l a i m a n t has t h e b u rden t o e s t a b l i s h 
good cause f o r f a i l u r e t o f i l e t i m e l y . Hempel v. SAIF, 100 Or App 68 ( 1 9 9 0 ) . 

C l a i m a n t a s s e r t s t h a t she was m e n t a l l y d i s a b l e d d u r i n g t h e 60 day t i m e 
l i m i t f o r r e q u e s t i n g a h e a r i n g . When c l a i m a n t r e v i e w e d t h e d e n i a l on F e b r u a r y 
10, 1988, she had been exhausted and depressed. C l a i m a n t s i g n e d f o r t h e d e n i a l 
and t h e n s e t i t a s i d e . Around t h e b e g i n n i n g o f March 1988, she r e a d t h e t o p 
p o r t i o n o f t h e d e n i a l . ( T r . 2 9 ) . D u r i n g t h i s p e r i o d c l a i m a n t s p e n t most o f t h e 
t i m e i n bed, however she d i d go t o her c h i r o p r a c t o r t w i c e a week, and was i n 
c o n s t a n t c o n t a c t w i t h her r e h a b i l i t a t i o n c o u n s e l o r . I d . 

On A p r i l 22, 1988, c l a i m a n t met w i t h an a t t o r n e y . D u r i n g h e r f i r s t meet
i n g w i t h h e r a t t o r n e y , c l a i m a n t asked about t h e need t o t a l k t o a p s y c h o l o g i s t . 
( T r . 2 6 ) . T h e r e a f t e r , she was sent t o Dr. W o r t h i n g t o n f o r a p s y c h o l o g i c a l 
e v a l u a t i o n . 

On A p r i l 27, 1988, Dr. W o r t h i n g t o n o p i n e d t h a t c l a i m a n t was s u f f e r i n g f r o m 
m a j o r d e p r e s s i o n and accompanying a c u t e a n x i e t y . He i n d i c a t e d t h a t , " F u r t h e r 
v o c a t i o n a l p r e s s u r e s a t t h i s t i m e would o n l y l e a d t o an e x a c e r b a t i o n i n h e r con
d i t i o n . . . " . (Ex. 39) (Emphasis added). On May 18, 1988, Dr. W o r t h i n g t o n , and 
Ms. W o r t h i n g t o n o p i n e d t h a t c l a i m a n t was t o t a l l y d i s a b l e d by her p s y c h o l o g i c a l 
c o n d i t i o n and was u n a b l e t o p a r t i c i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n u n t i l she 
has sought f u r t h e r h e l p . 

There i s l i t t l e o b j e c t i v e e v i d e n c e o f d e p r e s s i o n d u r i n g t h e 60 day p e r i o d , 
f o l l o w i n g t h e F e b r u a r y 8, 1988 d e n i a l . On February 23, 1988, a Western S t a t e s 
C h i r o p r a c t i c c h a r t r e c o r d i n d i c a t e d t h a t c l a i m a n t was s u f f e r i n g f r o m much l e s s 
s t r e s s i n h e r p e r s o n a l l i f e . (Ex. 4 ) . L i k e w i s e , d u r i n g t h i s p e r i o d c l a i m a n t 
was making c o n t a c t s w i t h employers and r e p o r t i n g t h e r e s u l t s o f t h e s e c o n t a c t s 
t o her v o c a t i o n a l c o u n s e l o r . She a l s o went t o see her c h i r o p r a c t o r c o n s i s t e n t l y 
f r o m J a n u a r y t h r o u g h A p r i l , 1988. ( T r . 3 0 ) . 

These c i r c u m s t a n c e s persuade us t h a t c l a i m a n t was c a p a b l e o f c o n d u c t i n g 
her v o c a t i o n a l and m e d i c a l a f f a i r s . They do n o t e s t a b l i s h m i s t a k e , i n a d v e r 
t e n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t f o r c l a i m a n t ' s l a t e f i l i n g o f t h e h e a r i n g 
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r e q u e s t . C onsequently, we h o l d t h a t c l a i m a n t has n o t pro v e n good cause f o r her 
f a i l u r e t o t i m e l y f i l e her r e q u e s t f o r h e a r i n g . 

A c c o r d i n g l y , c l a i m a n t ' s h e a r i n g r e q u e s t i s d i s m i s s e d . 
A l t e r n a t i v e l y , we agree w i t h t h e Referee t h a t c l a i m a n t ' s v i r a l m e n i n g i t i s 

c o n d i t i o n was n o t compensable. 
C l a i m a n t has t h e burden o f p r o v i n g her c o n t e n t i o n s by a preponderance o f 

t h e e v i d e n c e . Hutcheson v. Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) . The i s s u e o f 
whether c l a i m a n t ' s need f o r m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o t h e A p r i l , 
1987 compensable i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an 
a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Dr. Hoppock, M.D., emergency room d o c t o r , o p i n e d t h a t c l a i m a n t ' s s h o u l d e r 
i n j u r y , " . . . c o u l d c e r t a i n l y have been a c o n t r i b u t i n g f a c t o r i n her d e v e l o p i n g 
m e n i n g i t i s , i n t h a t i n f e c t i o n s ( v i r a l o r b a c t e r i a l ) a r e more l i k e l y t o cause 
c l i n i c a l l y s i g n i f i c a n t d i s e a s e i n p a t i e n t s who a r e d e b i l i t a t e d f r o m c o n c u r r e n t 
o r p r e c e d e n t i l l n e s s . " (Ex. 44-1,2). C l a i m a n t ' s p h y s i c i a n need n o t use magic 
words t o pr o v e a c a s u a l r e l a t i o n s h i p between t h e compensable i n j u r y and 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . McClendon v. Nabisco Brands, 77 Or App 412 
(1 9 8 6 ) . However, c l a i m a n t must prove more t h a n j u s t t h e p o s s i b i l i t y o f a c a u s a l 
c o n n e c t i o n . Gormlev v. SAIF, 52 Or App 1055 (1 9 8 1 ) . Hence, Dr. Hoppock's medi
c a l o p i n i o n does n o t s a t i s f y c l a i m a n t ' s burden o f p r o o f . 

Moreover, Dr. R a l s t o n , M.D., emergency room d o c t o r , o p i n e d t h a t t h e r e was 
no c o r r e l a t i o n between c l a i m a n t ' s p a s t s h o u l d e r i n j u r y and t h e development o f 
v i r a l m e n i n g i t i s . 

Inasmuch as c l a i m a n t has f a i l e d t o meet her burden t o e s t a b l i s h by a p r e 
ponderance o f t h e eviden c e t h a t her compensable s h o u l d e r c o n d i t i o n was a 
m a t e r i a l cause o f t h e v i r a l m e n i n g i t i s c o n d i t i o n , we do n o t f i n d t h e v i r a l 
m e n i n g i t i s c o n d i t i o n t o be compensable. 

ORDER 

The Referee's o r d e r , d a t e d June 24 1988, i s r e v e r s e d . The c l a i m a n t ' s 
h e a r i n g r e q u e s t i s d i s m i s s e d . The Board approves a c l i e n t - p a i d f e e , p a y a b l e 
f r o m t h e employer t o i t s c o u n s e l , n o t t o exceed $1,500.25. 

F e b r u a r y 2 1 , 1990 C i t e as 42 Van N a t t a 377 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CLEO RIGGS, Claimant 
WCB Case No. TP-89037 

THIRD PARTY DISTRIBUTION ORDER 
Cummins, e t a l , A t t o r n e y s 
P o z z i , e t a l , A t t o r n e y s 

The p a y i n g agency has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a con
f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds f r o m a t h i r d 
p a r t y s e t t l e m e n t . See ORS 656.593(3). We conclude t h a t t h e p a y i n g agency has 
e s t a b l i s h e d a p o r t i o n o f i t s a s s e r t e d l i e n f o r c u r r e n t and f u t u r e c l a i m e x p e n d i 
t u r e s . 

FINDINGS OF FACT 

I n 1986 c l a i m a n t f i l e d a c l a i m f o r an a s b e s t o s - r e l a t e d d i s e a s e o f 
p l e u r a l p l a q u e s . I n A p r i l 1987 t h e p a y i n g agency's d e n i a l o f t h e c l a i m was s e t 
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a s i d e by Re f e r e e ' s o r d e r . T h e r e a f t e r , t h e agency has p r o v i d e d compensation f o r 
t h e c l a i m . 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e p o s s i b i l i t y o f b r i n g 
i n g s u i t a g a i n s t s e v e r a l t h i r d p a r t i e s f o r h i s d i s e a s e . W i t h t h e p a y i n g 
agency's a p p r o v a l , a s e t t l e m e n t o f c l a i m a n t ' s cause o f a c t i o n was a c h i e v e d . The 
s e t t l e m e n t was i n excess o f $100,000. 

Dr. P a t t e r s o n , c l a i m a n t ' s t r e a t i n g p u l m o n o l o g i s t , has p r o v i d e d a 
d i a g n o s i s o f se v e r e and e x t e n s i v e c a l c i f i c p l e u r a l p l a q u e s c o n s i s t e n t w i t h 
a s b e s t o s e x p o s u r e . As a r e s u l t o f t h i s compensable c o n d i t i o n , c l a i m a n t e x p e r i 
ences c h e s t p a i n i n t h e upper a n t e r i o r c h e s t o f b u r n i n g and m i n i m a l l y p l e u r i t i c 
q u a l i t y , w i t h some s h o r t n e s s o f b r e a t h upon e x e r t i o n . Treatment f o r t h i s c o n d i 
t i o n has been c o n s e r v a t i v e , p r i m a r i l y c o n s i s t i n g o f p r e s c r i b e d m e d i c a t i o n . 
N o t i n g c l a i m a n t ' s r e p e a t e d use o f some o f h i s p a i n m e d i c a t i o n , Dr. P a t t e r s o n has 
recommended t h e r e d u c t i o n and/or avoidance o f t h e s e p r e s c r i p t i o n s . F o l l o w i n g 
c l a i m a n t ' s most r e c e n t e x a m i n a t i o n (May 1989), P a t t e r s o n was encouraged by 
c l a i m a n t ' s a v o i d a n c e o f Percodan. 

I n Dr. P a t t e r s o n ' s o p i n i o n , c l a i m a n t ' s c o n d i t i o n w i l l r e m a i n r e l a 
t i v e l y s t a b l e , w i t h perhaps g r a d u a l p r o g r e s s i o n . P a t t e r s o n does n o t a n t i c i p a t e 
t h a t c l a i m a n t ' s d i s e a s e w i l l ever be o f such s e v e r i t y as t o make him any more 
l i m i t e d o r t o i n c r e a s e h i s p a i n and d i s c o m f o r t beyond i t s c u r r e n t l e v e l . 

C l a i m a n t has a l i f e - e x p e c t a n c y o f 12 y e a r s . He w i l l r e q u i r e two 
ch e s t x - r a y s p e r y e a r and r o u t i n e e x a m i n a t i o n s e v e r y t h r e e t o f o u r months. 
N e i t h e r r a d i c a l t r e a t m e n t n or s u r g e r y i s f o r e s e e n . C o n s i d e r i n g t h e x - r a y s and 
e x a m i n a t i o n s , Dr. P a t t e r s o n e s t i m a t e s annual m e d i c a l expenses between $500 and 
$750. 

I n t h e a p p r o x i m a t e l y t h r e e y e a r s s i n c e t h e i n c e p t i o n o f t h e c l a i m , 
t h e p a y i n g agency has i n c u r r e d $973.31 i n p r e s c r i p t i o n expenses. Most o f t h e s e 
charges o c c u r r e d i n 1988, w h i l e c l a i m a n t r e s i d e d i n Texas and was n o t under Dr. 
P a t t e r s o n ' s c a r e . Upon h i s 1989 r e t u r n t o Oregon and Dr. P a t t e r s o n , c l a i m a n t ' s 
i n t a k e o f p r e s c r i b e d m e d i c a t i o n has s t a b i l i z e d . 

The p a y i n g agency has i n c u r r e d $6,400 i n permanent d i s a b i l i t y pay
ments and $2,305.61 i n m e d i c a l c o s t s . The d i s a b i l i t y compensation i s n o t d i s 
p u t e d . However, $350.28 o f t h e m e d i c a l b i l l s a r e c o n t e s t e d . These expenses 
c o n s i s t o f t h e f o l l o w i n g i t e m s : (1) $120 b i l l f r om Dr. Edwards, o f t h e U n i v e r 
s i t y o f Oregon H e a l t h Sciences Center; (2) $14 b i l l f r o m t h e U n i v e r s i t y R a d i o l o 
g i s t s f o r x - r a y s ; (3) $120 b i l l f r o m t h e U n i v e r s i t y H o s p i t a l ; (4) $95 b i l l f r o m 
Dr. P a t t e r s o n f o r a n a r r a t i v e r e p o r t ; and (5) $1.28 f o r a l a t e charge on a p h a r 
macy b i l l . A s s e r t i n g t h a t none o f t h e s e i t e m s p e r t a i n e d t o t h e t r e a t m e n t o f 
c l a i m a n t ' s compensable c o n d i t i o n , c l a i m a n t contends t h a t t h e y a r e n o t l i e n a b l e . 

C o n c e r n i n g c l a i m a n t ' s need f o r f u t u r e m e d i c a l s e r v i c e s , t h e p a y i n g 
agency p r e d i c t s t h a t i t w i l l i n c u r annual expenses o f $750 f o r m e d i c a l b i l l s and 
$1,200 f o r p r e s c r i p t i o n s . C o n s i d e r i n g c l a i m a n t ' s 12-year l i f e e x p e c t a n c y , t h e 
agency c o n t e n d s t h a t r e s e r v e s o f $9,000 f o r m e d i c a l expenses and $14,400 f o r 
p r e s c r i b e d m e d i c a t i o n s a r e r e a s o n a b l e . C l a i m a n t o b j e c t s t o t h e s e f i g u r e s , a r g u 
i n g t h a t t h e p a y i n g agency has o v e r - e s t i m a t e d t h e s e f u t u r e c l a i m c o s t s . 

CONCLUSIONS OF LAW 

A f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and 
c l a i m a n t ' s s t a t u t o r y 1/3 sha r e , t h e p a y i n g agency s h a l l be p a i d and r e t a i n t h e 
b a l a n c e o f t h e t h i r d p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s 
e x p e n d i t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l 
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s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e 
e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h e w o r k e r ' s c l a i m s under ORS 
656.001 t o 656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s do n o t i n c l u d e any 
compensation w h i c h may become payable under ORS 656.273 o r 656.278. I d . The 
b a l a n c e o f t h e r e c o v e r y s h a l l be p a i d t o t h e worker o r b e n e f i c i a r i e s . ORS 
6 5 6 . 5 9 3 ( 1 ) ( d ) . 

Here, t h e p a y i n g agency has a s s e r t e d i t s e n t i t l e m e n t t o $8,705.61 i n 
a c t u a l c l a i m c o s t s . These expenses are composed o f $6,400 i n permanent d i s a b i l 
i t y payments and $2,305.61 i n m e d i c a l b i l l s . C l a i m a n t does n o t argue t h a t t h e 
agency i s e n t i t l e d t o r e c o v e r t h e permanent d i s a b i l i t y b e n e f i t s and $1,955.33 i n 
m e d i c a l b i l l s . However, t h e r e m a i n i n g $350.28 i n m e d i c a l charges a r e i n d i s 
p u t e . 

S p e c i f i c a l l y , c l a i m a n t contends t h a t t h e m e d i c a l charges r e s u l t i n g 
f r o m h i s e x a m i n a t i o n by Dr. Edwards from t h e Oregon H e a l t h Sciences U n i v e r s i t y 
h o s p i t a l a r e n o t l i e n a b l e because t h e y were n o t i n c u r r e d as t r e a t m e n t f o r h i s 
c o n d i t i o n . I n s t e a d , c l a i m a n t submits t h a t t h e s e charges were i n c u r r e d as a r e 
s u l t o f an independent m e d i c a l e x a m i n a t i o n . 

We have p r e v i o u s l y h e l d t h a t c l a i m e v a l u a t i o n r e p o r t s a r e analogous 
t o l i t i g a t i o n r e p o r t s and, as such, n o t p r o p e r l y i n c l u d a b l e i n a p a y i n g agency's 
l i e n a g a i n s t a t h i r d p a r t y r e c o v e r y . C a r o l y n J. Gant, 39 Van N a t t a 471 ( 1 9 8 7 ) ; 
P a r r e l 1 L. Rambeau, 37 Van N a t t a 144 (1 9 8 6 ) ; Shawn C u t s f o r t h , 35 Van N a t t a 515, 
517 ( 1 9 8 3 ) . Here, i n e f f e c t , c l a i m a n t has contended t h a t Dr. Edwards' examina
t i o n , t e s t s , and r e s u l t i n g r e p o r t t o t h e p a y i n g agency c o n s t i t u t e j u s t such an 
u n l i e n a b l e c o s t . 

I n response t o c l a i m a n t ' s c o n t e n t i o n , t h e p a y i n g agency a s s e r t s t h a t 
Dr. P a t t e r s o n , c l a i m a n t ' s t r e a t i n g p u l m o n o l o g i s t , recommended r o u t i n e examina
t i o n s t o m o n i t o r t h e p r o g r e s s i o n o f c l a i m a n t ' s c o n d i t i o n and t h a t Dr. Edwards' 
e x a m i n a t i o n was one o f t h o s e p r o c e d u r e s . Yet, o t h e r t h a n an a f f i d a v i t f r o m i t s 
c l a i m s r e p r e s e n t a t i v e s t a t i n g t h a t t h e amount o f i t s l i e n i s " t r u e and c o r r e c t " , 
t h e p a y i n g agency o f f e r s no evidence t o s u p p o r t i t s c h a r a c t e r i z a t i o n o f Dr. 
Edwards' e x a m i n a t i o n . Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e p a y i n g 
agency has f a i l e d t o e s t a b l i s h t h a t Dr. Edwards' e x a m i n a t i o n ( $ 1 2 0 ) , t h e r a d i o l 
ogy b i l l ( $ 1 4 ) , and t h e h o s p i t a l b i l l ($120) a r e e x p e n d i t u r e s f o r "compensation, 
f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e . " See ORS 656.593 ( 1 ) . 
C o n s e q u e n t l y , t h e s e b i l l s a r e n o t r e c o v e r a b l e p o r t i o n s o f t h e p a y i n g agency's 
l i e n . 

The a f o r e m e n t i o n e d a n a l y s i s i s e q u a l l y a p p l i c a b l e t o a $95 b i l l f r om 
Dr. P a t t e r s o n f o r p r e p a r i n g a r e p o r t c o n c e r n i n g c l a i m a n t ' s f u t u r e need f o r medi
c a l t r e a t m e n t and m e d i c a t i o n . I n a d d i t i o n , a $1.28 l a t e charge on a m e d i c a l 
b i l l i s s i m i l a r l y n o t r e c o v e r a b l e because i t i s n o t an expense f o r compensation, 
f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e . See ORS 656.593 ( 1 ) . 

I n c o n c l u s i o n , we h o l d t h a t t h e p a y i n g agency i s e n t i t l e d t o 
$8,355.33 o f t h e r e m a i n i n g balance o f t h e s e t t l e m e n t proceeds as reimbursement 
f o r i t s a c t u a l l i e n a b l e c l a i m c o s t s . T h i s sum i s composed o f $6,400 i n perma
ne n t d i s a b i l i t y b e n e f i t s and $1,955.33 i n m e d i c a l expenses. 

We n e x t t u r n t o t h e p a y i n g agency's l i e n f o r f u t u r e c l a i m c o s t s . To 
s u p p o r t i t s l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s , t h e p a y i n g agency must 
e s t a b l i s h t h a t i t i s r e a s o n a b l y c e r t a i n t o i n c u r such e x p e n d i t u r e s . Donald P. 
Bond, 40 Van N a t t a 361, 480 ( 1 9 8 8 ) ; Leonard Henderson, 40 Van N a t t a 31 ( 1 9 8 8 ) . 

The p a y i n g agency p r o j e c t s t h a t c l a i m a n t w i l l r e q u i r e $750 i n annual 
m e d i c a l expenses f o r r o u t i n e e x a m i n a t i o n s and c h e s t x - r a y s . Based on c l a i m a n t ' s 
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l i f e - e x p e c t a n c y o f 12 y e a r s , t h e agency f o r e c a s t s a $9,000 l i e n f o r f u t u r e medi
c a l c o s t s . I t bases t h i s assessment on Dr. P a t t e r s o n ' s e s t i m a t e t h a t c l a i m a n t ' s 
y e a r l y b i l l s f o r such s e r v i c e s w i l l be between $500 and $750. C i t i n g i n f l a t i o n 
a r y c o n c e r n s , t h e p a y i n g agency has chosen t h e h i g h e s t range o f Dr. P a t t e r s o n ' s 
e s t i m a t e . 

O t h e r t h a n t h e p r e v i o u s l y mentioned s t a t e m e n t i n t h e a f f i d a v i t f r o m 
i t s c l a i m s r e p r e s e n t a t i v e , t h e p a y i n g agency has n e i t h e r p r o v i d e d e v i d e n c e sup
p o r t i n g i t s i n f l a t i o n a r y concerns nor has i t s u b m i t t e d an e s t i m a t e o f t h e p r e 
s e n t v a l u e o f such f u t u r e m e d i c a l e x p e n d i t u r e s . See ORS 6 5 6 . 5 9 3 ( 3 ) , ( l ) ( c ) . We 
c o n s i d e r t h e c o n t e n t s o f t h e a f f i d a v i t i n s u f f i c i e n t t o s u p p o r t t h e p a y i n g 
agency's c o n t e n t i o n t h a t y e a r l y m e d i c a l expense f i g u r e o f $750 i s r e a s o n a b l e , 
p a r t i c u l a r l y i n l i g h t o f Dr. P a t t e r s o n ' s c o n c l u s i o n s and t h e h i s t o r y o f t h e 
c l a i m . 

D u r i n g t h e a p p r o x i m a t e l y t h r e e y e a r s o f t h i s c l a i m , c l a i m a n t has i n 
c u r r e d y e a r l y m e d i c a l expenses, e x c l u d i n g p r e s c r i p t i o n s , o f $327.34. ($1,955.33 
( l i e n a b l e m e d i c a l c o s t s ) - $973.31 ( p r e s c r i p t i o n s f o r f i r s t 3 y e a r s ) = $982.02; 
$982.02 / 3 = $327.34). A t f i r s t b l u s h , such an average s u g g e s t s t h a t t h e low 
range o f Dr. P a t t e r s o n ' s p r o j e c t i o n s h o u l d p r o v i d e a r e a s o n a b l e a n n u a l f i g u r e 
f o r such c o s t s . However, P a t t e r s o n has a l s o expressed t h e o p i n i o n t h a t c l a i m a n t 
has " e x t e n s i v e c a l c i f i c p l e u r a l p l a g u e s " , w h i c h i s "more s e v e r e t h a n one u s u a l l y 
sees." Due t o t h i s s e v ere p l a g u i n g , Dr. P a t t e r s o n recommends two c h e s t x - r a y s 
and between t h r e e and f o u r r o u t i n e e x a m i n a t i o n s per y e a r . 

C o n s i d e r i n g Dr. P a t t e r s o n ' s e s t i m a t e i n l i g h t o f t h e r e l a t i v e s e v e r 
i t y o f c l a i m a n t ' s c o n d i t i o n , t h e need f o r p e r i o d i c t e s t i n g and e x a m i n a t i o n s , and 
c l a i m a n t ' s p a s t m e d i c a l expenses, we f i n d t h a t a r e a s o n a b l e f i g u r e f o r a n n u a l 
m e d i c a l e x p e n d i t u r e s would be $625. When t h i s f i g u r e i s m u l t i p l i e d by 
c l a i m a n t ' s 12-year l i f e e x p e c t a n c y , a t o t a l o f $7,500 i s c r e a t e d . Based on t h e 
f o r e g o i n g r e a s o n i n g , we c o n c l u d e t h a t t h e p a y i n g agency has e s t a b l i s h e d , t o a 
r e a s o n a b l e c e r t a i n t y , t h a t i t i s e n t i t l e d t o $7,500 o f t h e r e m a i n i n g b a l a n c e o f 
s e t t l e m e n t proceeds as i t s l i e n f o r r e a s o n a b l y t o be e x p e c t e d f u t u r e m e d i c a l 
e x p e n d i t u r e s . 

F i n a l l y , t h e p a y i n g agency has p r o j e c t e d t h a t i t w i l l i n c u r a n n u a l 
expenses f o r c l a i m a n t ' s p r e s c r i p t i o n m e d i c a t i o n t o t a l l i n g $1,200. M u l t i p l y i n g 
t h i s f i g u r e by c l a i m a n t ' s 12-year l i f e expectancy, t h e agency a s s e r t s a l i e n 
t o t a l l i n g $14,400 f o r such c o s t s . 

The b a s i s f o r t h e p a y i n g agency's e s t i m a t i o n i s c l a i m a n t ' s use o f a t 
l e a s t f o u r m e d i c a t i o n s and Dr. P a t t e r s o n ' s recommendation t h a t c l a i m a n t ' s use o f 
such m e d i c a t i o n s h o u l d be reduced. N o t i n g t h a t a t l e a s t one o f t h e d r u g s t h a t 
c l a i m a n t i s p r e s e n t l y t a k i n g (Percodan) i s a d d i c t i v e , t h e agency c o n t e n d s t h a t 
" i t a ppears n o t u n d u l y p e s s i m i s t i c t o e x p e c t t h e c l a i m a n t t o be on m e d i c a t i o n o f 
a e x t e n s i v e c h a r a c t e r f o r t h e r e s t o f h i s l i f e . " 

Dr. P a t t e r s o n does n o t share t h e p a y i n g agency's p e s s i m i s t i c f o r e 
c a s t c o n c e r n i n g c l a i m a n t ' s f u t u r e c o n d i t i o n and m e d i c a t i o n i n t a k e . P a t t e r s o n 
has acknowledged t h a t he i s e n c o u r a g i n g c l a i m a n t t o r e f r a i n f r o m u s i n g p a i n med
i c a t i o n " i n s o f a r as p o s s i b l e . " However, P a t t e r s o n o p i n e d t h a t " t h e r e i s good 
r e a s o n t o b e l i e v e t h a t [ c l a i m a n t ' s ] c o n d i t i o n w i l l r e m ain r e l a t i v e l y s t a b l e , 
perhaps g r a d u a l l y p r o g r e s s i v e . " Moreover, d e s p i t e t h e s e v e r i t y o f c l a i m a n t ' s 
c o n d i t i o n and t h e p o s s i b i l i t y o f i t s p r o g r e s s i o n , Dr. P a t t e r s o n c o n c l u d e d t h a t 
t h e r e was n o t "much re a s o n t o t h i n k he w i l l have more p a i n and d i s c o m f o r t . " 

I n t h e r o u g h l y t h r e e y e a r s s i n c e t h e i n c e p t i o n o f t h e c l a i m , t h e 
p a y i n g agency has i n c u r r e d $973.31 i n m e d i c a t i o n expenses. Averaged o v e r t h e 
t h r e e y e a r s o f t h e c l a i m , t h e s e c o s t s r e s u l t i n a y e a r l y expense o f $324.44. I t 
c o u l d be c o n t e n d e d t h a t c l a i m a n t ' s p r e s c r i p t i o n charges i n t h e r e c e n t p a s t sug
g e s t a h i g h e r a n n u a l f i g u r e i n t h a t most o f t h e s e charges were i n c u r r e d d u r i n g 
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c a l e n d a r y e a r 1988. Yet, t h i s 1988 i n c r e a s e i n p r e s c r i p t i o n charges c o i n c i d e d 
w i t h c l a i m a n t ' s b r i e f move t o Texas. Upon h i s 1989 r e t u r n t o Oregon and Dr. 
P a t t e r s o n ' s c a r e , c l a i m a n t ' s use o f m e d i c a t i o n a g a i n s t a b i l i z e d . 

A f t e r c o n s i d e r i n g Dr. P a t t e r s o n ' s o p i n i o n and t h e a f o r e m e n t i o n e d 
p r e s c r i p t i o n b i l l i n g s , we a r e n o t persuaded t h a t i t i s r e a s o n a b l y c e r t a i n t h a t 
t h e p a y i n g agency w i l l i n c u r $1,200 i n annual e x p e n d i t u r e s f o r c l a i m a n t ' s medi
c a t i o n . I n s t e a d , i n l i g h t o f t h e h i s t o r y o f c l a i m a n t ' s b i l l i n g s and P a t t e r s o n ' s 
p r o g n o s i s , we conclu d e t h a t i t i s rea s o n a b l e c e r t a i n t h a t t h e p a y i n g agency w i l l 
i n c u r $324.44 i n annual c l a i m c o s t s f o r c l a i m a n t ' s m e d i c a t i o n . Combining t h i s 
f i g u r e w i t h c l a i m a n t ' s 12-year l i f e expectancy, r e s u l t s i n a t o t a l o f $3,893.28, 
w h i c h s h a l l c o n s t i t u t e t h e p a y i n g agency's l i e n f o r f u t u r e p r e s c r i p t i o n medica
t i o n . 

A c c o r d i n g l y , we h o l d t h a t t h e f o l l o w i n g d i s t r i b u t i o n o f t h e rem a i n 
i n g b a l a n c e o f t h e t h i r d p a r t y s e t t l e m e n t proceeds i s " j u s t and p r o p e r . " ORS 
65 6 . 5 9 3 ( 3 ) . The p a y i n g agency s h a l l r e c e i v e a t o t a l o f $19,748.61. T h i s sum i s 
composed o f $8,355.33 f o r a c t u a l r e i m b u r s a b l e c l a i m c o s t s , $7,500 f o r f u t u r e 
m e d i c a l expenses, and $3,893.28 f o r f u t u r e p r e s c r i p t i o n m e d i c a t i o n . The rem a i n 
d e r o f t h e s e t t l e m e n t proceeds s h a l l be d i s t r i b u t e d t o c l a i m a n t . ORS 
65 6 . 5 9 3 ( 3 ) ; 6 5 6 . 5 9 3 ( 1 ) ( d ) . C l a i m a n t ' s c o u n s e l i s d i r e c t e d t o d i s t r i b u t e t h e 
a f o r e m e n t i o n e d b a l a n c e i n accordance w i t h t h i s o r d e r . 

I T IS SO ORDERED. 

Fe b r u a r y 2 1 , 1990 C i t e as 42 Van N a t t a 381 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD D. WARD, Claimant 

WCB Case Nos. 87-02884 & 87-02328 
ORDER ON REVIEW 

Malagon, e t a l , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Ref e r e e G. Pe t e r s o n ' s 
o r d e r t h a t : (1) foun d t h a t a D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d c l a i m a n t ' s 
low back i n j u r y c l a i m ; (2) awarded an assessed f e e t o c l a i m a n t ' s a t t o r n e y ; and 
(3) d e c l i n e d t o a u t h o r i z e i t s r e q u e s t f o r an o f f s e t o f o v e r p a i d t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . A l t h o u g h c l a i m a n t has n o t f o r m a l l y c r o s s - r e q u e s t e d r e v i e w , i n 
h i s r e s p o n d e n t ' s b r i e f he argues t h a t , s h o u l d t h e Board f i n d t h a t h i s p s y c h o l o g 
i c a l c l a i m was n o t p r e m a t u r e l y c l o s e d , t h e f o l l o w i n g i s s u e s s h o u l d be addressed: 
(1) w h ether he s u s t a i n e d an a g g r a v a t i o n o f h i s p s y c h o l o g i c a l c o n d i t i o n ; (2) t h e 
e x t e n t o f h i s unscheduled permanent d i s a b i l i t y ; and (3) t h e assessment o f a 
p e n a l t y and a t t o r n e y f e e f o r s e t t i n g a s i d e t h e D e t e r m i n a t i o n Order as pre m a t u r e . 
On r e v i e w , t h e i s s u e s a r e premature c l a i m c l o s u r e , a g g r a v a t i o n , e x t e n t o f un
sc h e d u l e d permanent d i s a b i l i t y , o f f s e t , p e n a l t i e s and a t t o r n e y f e e s . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s low back on February 8, 1983. S u b s e q u e n t l y , h i s com
p l a i n t s o f p a i n spread t o h i s s h o u l d e r s , back and h i p s . E a r l y m e d i c a l d o c t o r s 
f o u n d c l a i m a n t ' s c o m p l a i n t s o u t o f p r o p o r t i o n t o h i s p h y s i c a l f i n d i n g s and psy
c h i a t r i c c a r e was i n i t i a t e d t o a s s i s t c l a i m a n t ' s r e c o v e r y . Dr. Henderson, psy
c h i a t r i s t , began t r e a t i n g c l a i m a n t i n March 1984. He diagn o s e d d e p r e s s i o n and 
ps y c h o g e n i c p a i n d i s o r d e r (somatoform p a i n d i s o r d e r ) . He a l s o n o t e d t h a t 
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c l a i m a n t had an u n d e r l y i n g p e r s o n a l i t y d i s o r d e r and a h i s t o r y o f a l c o h o l abuse. 
On May 25, 1985, c l a i m a n t ' s c l a i m was f i r s t c l o s e d by D e t e r m i n a t i o n Order w h i c h 
awarded 25 p e r c e n t permanent d i s a b i l i t y . The c l a i m was s u b s e q u e n t l y reopened by 
o r d e r o f a r e f e r e e e f f e c t i v e J u l y 15, 1985. 

C l a i m a n t was e v a l u a t e d by Drs. Turco and Smith f o r h i s p s y c h i a t r i c c o n d i 
t i o n . Dr. S m i t h , M.D., e v a l u a t e d c l a i m a n t and h i s m e d i c a l r e c o r d on F e b r u a r y 
17, 1986. He f o u n d no d e p r e s s i o n e v i d e n t on e x a m i n a t i o n and d i a g n o s e d a mixed 
p e r s o n a l i t y d i s o r d e r w h i c h he o p i n e d was n o t r e l a t e d t o t h e 1983 i n j u r y . Dr. 
T u r c o , p s y c h i a t r i s t , e v a l u a t e d c l a i m a n t on February 17, 1986. He d i a g n o s e d 
mixed p e r s o n a l i t y d i s o r d e r and c h r o n i c a l c o h o l abuse. Turco o p i n e d t h a t t h e r e 
were no p s y c h i a t r i c s e quela from t h e i n d u s t r i a l i n j u r y a t t h e t i m e o f h i s e v a l 
u a t i o n and t h a t c l a i m a n t was p s y c h o l o g i c a l l y s t a t i o n a r y . On May 29, 1986, Dr. 
Holmes w i t h t h e Western P a i n Center, c o n c u r r e d w i t h t h e r e p o r t s o f Drs. Turco 
and S m i t h t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n was n o t r e l a t e d t o t h e i n d u s 
t r i a l i n j u r y and t h a t c l a i m a n t ' s d i f f i c u l t i e s stemmed fr o m a p r e e x i s t i n g p e r s o n 
a l i t y d i s o r d e r . 

On October 29, 1986, Dr. Womack, M.D., d e c l a r e d c l a i m a n t m e d i c a l l y and 
p s y c h o l o g i c a l l y s t a t i o n a r y . Henderson d i d n o t b e l i e v e t h a t c l a i m a n t was psycho
l o g i c a l l y s t a t i o n a r y . On January 30, 1987, a D e t e r m i n a t i o n Order c l o s e d 
c l a i m a n t ' s c l a i m w i t h no a d d i t i o n a l award f o r permanent d i s a b i l i t y . 

On F e b r u a r y 4, 1987, t h e employer d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
a s s e r t e d t h a t c l a i m a n t ' s c o n d i t i o n had n o t worsened s i n c e t h e D e t e r m i n a t i o n 
Order. On F e b r u a r y 9, 1987, Henderson d e c l a r e d t h a t c l a i m a n t w o u l d be u n a b l e t o 
work f o r 90 days. On F e b r u a r y 20, 1987, c l a i m a n t ' s f a m i l y d o c t o r , E v e r e t t , 
a u t h o r i z e d 3 months o f l e a v e f r o m work. 

The p a r t i e s s t i p u l a t e d t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f r o m J u l y 15, 1985 t h r o u g h December 4, 1986, t h e m e d i c a l l y s t a t i o n a r y 
d a t e , and t h a t t h e D e t e r m i n a t i o n Order s h o u l d be m o d i f i e d a c c o r d i n g l y . The 
p a r t i e s a l s o agreed t h a t c l a i m a n t r e c e i v e d t e m p o r a r y d i s a b i l i t y a f t e r t h e medi
c a l l y s t a t i o n a r y d a t e u n t i l January 30, 1987. 

C l a i m a n t s u f f e r s m i n i m a l permanent p h y s i c a l i m p a i r m e n t and no permanent 
p s y c h o l o g i c a l i m p a i r m e n t due t o t h e compensable i n j u r y . C l a i m a n t i s 43 y e a r s 
o l d , has a 1 0 t h grade e d u c a t i o n and h i s GED. C l a i m a n t has worked p r i m a r i l y i n 
heavy l a b o r o c c u p a t i o n s and has few t r a n s f e r a b l e s k i l l s . C l a i m a n t has l o s t 25 
p e r c e n t o f h i s p r e - i n j u r y e a r n i n g c a p a c i t y as a r e s u l t o f t h e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

I t i s c l a i m a n t ' s burden t o p r o v e , by a preponderance o f t h e e v i d e n c e , t h a t 
he was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e January 30, 1987 D e t e r m i n a 
t i o n O r d e r. The r e s o l u t i o n o f t h e c o r r e c t m e d i c a l l y s t a t i o n a r y d a t e i s a com
p l e x m e d i c a l q u e s t i o n , l a r g e l y r e s o l v e d by e x p e r t o p i n i o n . Harmon v. SAIF, 54 
Or App 121 ( 1 9 8 5 ) . We do n o t c o n s i d e r p o s t - c l o s u r e changes i n c l a i m a n t ' s c o n d i 
t i o n . Scheuninq v. J. R. S i m p l o t & Co., 84 Or App 622 ( 1 9 8 7 ) . 

Here, t h e e x p e r t s a r e d i v i d e d on t h e q u e s t i o n o f whether c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e January 30, 1987 D e t e r m i n a t i o n O r d er. 
I n March 1986, Turco o p i n e d : 

"Please n o t e t h a t t h i s [ c l a i m a n t ] i s m e d i c a l l y 
s t a t i o n a r y . There i s no need f o r any f u r t h e r t r e a t 
ment, as f a r as one m i g h t r e l a t e t o an a g g r a v a t i o n 
o f h i s i n j u r y . C o n t i n u a t i o n o f t r e a t m e n t , i n many 
r e s p e c t s , r e i n f o r c e s t h i s man's dependency needs. 
He i s , i n my o p i n i o n , h i g h l y m a n i p u l a t i v e and t h e 
l i k e l i h o o d o f h i s m a n i p u l a t i n g h i s p s y c h i a t r i s t a t 
t h i s t i m e i s q u i t e h i g h . " 
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Hi s o p i n i o n i s b u t t r e s s e d by t h a t o f Dr. Womack. Womack examined c l a i m a n t i n 
Octo b e r 1986, and r e p o r t e d t h a t he was " m e d i c a l l y s t a b l e " a t t h a t t i m e . 
Henderson, on t h e o t h e r hand, r e p o r t e d on January 29, 1987, t h a t c l a i m a n t "had 
c e r t a i n l y n o t reached a m e d i c a l l y s t a t i o n a r y p o i n t . " 

We o r d i n a r i l y g i v e g r e a t e r w e i g h t t o t h e o p i n i o n o f a t t e n d i n g p h y s i c i a n s 
because o f t h e i r g r e a t e r exposure t o t h e c l a i m a n t ' s c o n d i t i o n compared w i t h con
s u l t i n g p h y s i c i a n s . Weiland v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . However, here we 
f i n d p e r s u a s i v e reasons n o t t o do so. Henderson does riot b e l i e v e t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y . However, t h e sense i n whic h Henderson uses t h e t e r m 
" m e d i c a l l y s t a t i o n a r y " i s n o t t h e same as t h a t c o n t e m p l a t e d by ORS 656.005(17): 

" M e d i c a l l y s t a t i o n a r y means t h a t no f u r t h e r 
m a t e r i a l improvement would r e a s o n a b l y be ex p e c t e d 
f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " 

Henderson view s c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as one w h i c h f l u c t u a t e s de
p e n d i n g upon t h e t y p e and d u r a t i o n o f h i s o t h e r l i f e s t r e s s o r s . (Ex. 126-10, -
3 7 ) . He o p i n e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y i n January o f 1987, 
j u s t b e f o r e t h e D e t e r m i n a t i o n Order, because " o f h i s l e v e l o f a g i t a t i o n " and be
cause " v o c a t i o n a l placement i s c r i t i c a l i n a l l o w i n g him t o r e a c h a p s y c h i a t r i -
c a l l y m e d i c a l l y s t a t i o n a r y p o i n t . " (Ex. 120). By " m e d i c a l l y s t a t i o n a r y " 
Henderson a p p a r e n t l y means e i t h e r a l a c k o f v a r i a t i o n i n one's m e d i c a l c o n d i t i o n 
o r t h e l a c k o f a need f o r v o c a t i o n a l s e r v i c e s . 

N e i t h e r meaning i s c o n s i s t e n t w i t h t h e s t a t u t e . A w o r k e r whose m e d i c a l 
c o n d i t i o n f l u c t u a t e s may s t i l l be m e d i c a l l y s t a t i o n a r y because o f t h e c o n t i n u e d 
a v a i l a b i l i t y o f c a r e p u r s u a n t t o ORS 656.245. M a a r e f i v. SAIF, 69 Or App 527, 
531 ( 1 9 8 4 ) . L i k e w i s e , a worker who c o n t i n u e s t o need v o c a t i o n a l s e r v i c e s may 
a l s o be m e d i c a l l y s t a t i o n a r y . Indeed, a d e c l a r a t i o n o f m e d i c a l l y s t a t i o n a r y 
s t a t u s can t r i g g e r t h e s t a r t o f v o c a t i o n a l s e r v i c e s , w i t h o u t d i s t u r b i n g t h e f i n d 
i n g t h a t t h e wo r k e r i s m e d i c a l l y s t a t i o n a r y . ORS 6 5 6 . 3 4 0 ( 1 ) ( b ) ( B ) . 

We a r e f u r t h e r unpersuaded by Henderson's o p i n i o n . W h i l e i n s i s t i n g t h a t 
c l a i m a n t i s n o t m e d i c a l l y s t a t i o n a r y a f t e r January 1987 even u n t i l c l a i m a n t ' s 
l a s t v i s i t i n August 1987, he s t i l l n o t es t h a t no m a t e r i a l improvement has 
o c c u r r e d d u r i n g t h a t p e r i o d o f t i m e . (Ex. 126-42, - 5 1 ) . D e s p i t e t h i s i n s i s t e n c e 
t h e r e i s no a s s e r t i o n o r e x p l a n a t i o n why o r how t h e passage o f t i m e w i l l 
m a t e r i a l l y improve c l a i m a n t ' s c o n d i t i o n e i t h e r b e f o r e o r a f t e r t h e c l o s u r e . We 
a r e n o t persuaded by Henderson's c o n c l u s o r y o p i n i o n . M a r s h a l l v. Boi s e Cascade, 
82 Or App 130, 133 (1 9 8 6 ) . 

I n s t e a d , we agree w i t h t h e o p i n i o n s o f Drs. Turco, S m i t h and Womack t h a t 
c l a i m a n t was p s y c h o l o g i c a l l y s t a t i o n a r y by t h e t i m e o f c l o s u r e . T h e r e f o r e , 
c l a i m a n t has f a i l e d t o show t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d . 

A g g r a v a t i o n 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must pr o v e t h a t h i s 1983 i n j u r y 
m a t e r i a l l y caused a w o r s e n i n g o f h i s p s y c h i a t r i c c o n d i t i o n s i n c e t h e l a s t 
a rrangement o f compensation. ORS 656.273(1). Here, c l a i m a n t has n o t e s t a b l i s h e d 
t h a t h i s p s y c h i a t r i c c o n d i t i o n worsened a f t e r t h e January 30, 1987, D e t e r m i n a t i o n 
Order. 

W h i l e Henderson r e l e a s e d c l a i m a n t from work f o r 90 days on F e b r u a r y 9, 1987 
a d o c t o r ' s r e l e a s e i s o n l y evidence o f d i s a b i l i t y , i t i s n o t d i s p o s i t i v e o f d i s 
a b i l i t y . B o t e f u r v. C i t y o f C r e s w e l l , 84 Or App 627 ( 1 9 8 7 ) . We a r e n o t 
persuaded t h a t c l a i m a n t ' s c o n d i t i o n worsened a f t e r t h e d a t e o f t h e D e t e r m i n a t i o n 
Order so as t o j u s t i f y r e o p e n i n g o f t h e c l a i m . Other t h a n t h e o f f work s l i p s 
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f r o m Henderson and E v e r e t t and t h e i r i m p l i c a t i o n o f w o r s e n i n g , no d o c t o r s t a t e s 
t h a t c l a i m a n t ' s c o n d i t i o n even changed, l e t alone worsened a f t e r c l o s u r e . 
Henderson was o f t h e o p i n i o n t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a t 
c l o s u r e , b u t never does he s t a t e t h a t c l a i m a n t ' s c o n d i t i o n worsened a f t e r 
c l o s u r e . I n d e e d , i n h i s d e p o s i t i o n he s t a t e s t h a t c l a i m a n t ' s c o n d i t i o n was un
changed a f t e r c l o s u r e . (Ex 126-51). E v e r e t t ' s t i m e l o s s a u t h o r i z a t i o n i s e q u a l l y 
u n e x p l a i n e d and was e v i d e n t l y g i v e n s i m p l y because c l a i m a n t ' s a t t o r n e y r e q u e s t e d 
such a s l i p , n o t because E v e r e t t n o t e d a worsened p h y s i c a l c o n d i t i o n . (Ex. 127-
2 0 ) . S i n c e n e i t h e r d o c t o r s t a t e s t h a t c l a i m a n t ' s c o n d i t i o n has worsened, and 
s i n c e no e x p l a n a t i o n f o r e i t h e r t h e w o r s e n i n g o r t i m e l o s s a u t h o r i z a t i o n i s g i v e n , 
we d i s c o u n t b o t h o p i n i o n s . M a r s h a l l supra. 

S i n c e no o t h e r e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t was l e s s a b l e t o work 
a f t e r c l o s u r e , as compared t o t h e t i m e o f c l o s u r e , we f i n d t h a t he has f a i l e d t o 
p r o v e e n t i t l e m e n t t o c l a i m r e o p e n i n g f o r a g g r a v a t i o n . P e r r y v. SAIF, 307 Or 654 
( 1 9 8 9 ) ; S m i t h v. SAIF, 302 Or 396 ( 1 9 8 6 ) . 

Unscheduled Permanent D i s a b i l i t y 

The t e s t f o r o b t a i n i n g an award o f unscheduled permanent d i s a b i l i t y i s t h e 
w o r k e r ' s permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 
656 . 2 1 4 ( 5 ) . The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d perma
ne n t d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r 
h i s p h y s i c a l i m p a i r m e n t as r e f l e c t e d i n t h e m e d i c a l r e c o r d , t h e t e s t i m o n y a t 
h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n 
f o r m e r OAR 436-30-380, e t seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as 
r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505, 
510 ( 1 9 8 4 ) . 

C l a i m a n t has m i n i m a l permanent p h y s i c a l impairment and no permanent m e n t a l 
i m p a i r m e n t due t o t h e compensable i n j u r y . (Exs. 101, 1 0 2 ) . C l a i m a n t i s 43 y e a r s 
o l d and has o b t a i n e d a GED c e r t i f i c a t e . C laimant has few t r a n s f e r a b l e s k i l l and 
has worked p r i m a r i l y i n heavy l a b o r o c c u p a t i o n s . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t has l o s t 
25 p e r c e n t o f h i s p r e - i n j u r y e a r n i n g c a p a c i t y . C l a i m a n t i s t h e r e f o r e e n t i t l e d t o 
no a d d i t i o n a l award o f unscheduled permanent d i s a b i l i t y . 

Assessed Fee 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an assessed a t t o r n e y f e e ( i . e . , 
p a y a b l e by t h e i n s u r e r ) f o r s e r v i c e s a t t h e h e a r i n g . We d i s a g r e e . 

A t t h e h e a r i n g l e v e l , c l a i m a n t p r e v a i l e d on t h e i s s u e o f p r e m a t u r e c l a i m 
c l o s u r e . I n s o f a r as t h e Referee s e t a s i d e t h e January 30, 1987 D e t e r m i n a t i o n 
Order, a l l o t h e r i s s u e s r a i s e d by c l a i m a n t became moot. The a p p r o p r i a t e f e e 
awardable f o r p r e v a i l i n g on premature c l o s u r e was an approved f e e , p a y a b l e o u t o f 
c l a i m a n t ' s i n c r e a s e d compensation. Not an assessed f e e . E a r l F. C h i l d e r s , 40 
Van N a t t a 481 ( 1 9 8 8 ) ; Susan K. S p r a t t , 34 Van N a t t a 1028 ( 1 9 8 2 ) . 

We have f o u n d above, however, t h a t c l a i m a n t has n o t p r o v e n p r e m a t u r e c l a i m 
c l o s u r e . T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o n e i t h e r an approved n o r an assessed 
a t t o r n e y f e e . 

O f f s e t 

The i n s u r e r argues t h a t i t i s e n t i t l e d t o an o f f s e t f o r o v e r p a i d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f r o m December 4, 1986, t h e m e d i c a l l y s t a t i o n a r y d a t e , t h r o u g h 
t h e J a n u a r y 30, 1987, t h e d a t e o f t h e D e t e r m i n a t i o n Order. We a gree. 
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I t i s w e l l s e t t l e d t h a t , upon c l a i m c l o s u r e , t h e i n s u r e r i s e n t i t l e d t o r e 
c o v e r any t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d beyond t h e d a t e c l a i m a n t ' s compens
a b l e c o n d i t i o n became m e d i c a l l y s t a t i o n a r y . J u l i e A. T r u i i l l o , 40 Van N a t t a 1892 
(1 9 8 8 ) . Such i s t h e case here. Claimant was m e d i c a l l y s t a t i o n a r y on December 4, 
1986. Temporary d i s a b i l i t y b e n e f i t s c o n t i n u e d t o be p a i d by t h e i n s u r e r up t o 
t h e d a t e o f t h e D e t e r m i n a t i o n Order. The i n s u r e r i s e n t i t l e d t o an o f f s e t f o r 
t h e t e m p o r a r y d i s a b i l i t y p a i d a f t e r December 4, 1986. A c c o r d i n g l y , we g r a n t t h e 
i n s u r e r ' s r e q u e s t f o r an o f f s e t o f i t s o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s 
f r o m December 4, 1986, t h r o u g h January 30, 1987. 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t d i d n o t r a i s e t h e i s s u e o f p e n a l t i e s and a t t o r n e y f e e s a t t h e 
h e a r i n g . Moreover, he r a i s e s i t on r e v i e w w i t h o u t any a l l e g a t i o n o f unreason
a b l e n e s s under ORS 656.262(10) t o w a r r a n t t h e assessment o f e i t h e r a p e n a l t y o r 
f e e . 

Under such c i r c u m s t a n c e s , we d e c l i n e t o address t h e i s s u e o f p e n a l t i e s and 
a t t o r n e y f e e s . 

ORDER 

The Referee's o r d e r d a t e d August 7, 1988 i s r e v e r s e d . The D e t e r m i n a t i o n 
Order o f January 30, 1987 i s r e i n s t a t e d and a f f i r m e d . The Ref e r e e ' s award o f an 
assessed f e e i s r e v e r s e d . The employer i s a u t h o r i z e d t o o f f s e t t e m p o r a r y d i s 
a b i l i t y payments made a f t e r December 4, 1986 u n t i l January 30, 1987 a g a i n s t 
f u t u r e permanent d i s a b i l i t y . Claimant i s a l l o w e d no r e l i e f s o u ght. The Board 
approves a c l i e n t - p a i d f e e , p a y a b l e from t h e employer t o i t s a t t o r n e y , n o t t o 
exceed $526. 

F e b r u a r y 22, 1990 C i t e as 42 Van N a t t a 385 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EUGENE F. CLAMPITT, Claimant 

WCB Case No. 88-03997 
ORDER ON REVIEW 

B r i a n R. Whitehead, Cl a i m a n t A t t o r n e y 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
Tenenbaum's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
a neck and back c o n d i t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e f a c t s c o n t a i n e d i n t h e f i r s t s i x p a r a g r a p h s o f t h e f i n d i n g s 
s e c t i o n o f t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t began s e e i n g Dr. Hudson on March 1, 1988. As a r e s u l t , c l a i m a n t 
was r e l e a s e d f r o m work u n t i l A p r i l 7, 1988 and r e f e r r e d t o p h y s i c a l t h e r a p y . On 
March 1 1 , 1988, t h e employer i s s u e d i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

On A p r i l 5, 1988, t h e O r t h o p a e d i c C o n s u l t a n t s p e r f o r m e d an inde p e n d e n t 
m e d i c a l e x a m i n a t i o n . The C o n s u l t a n t s n o t e d t h a t c l a i m a n t had r e c e i v e d t e m p o r a r y 
d i s a b i l i t y compensation as a r e s u l t o f anot h e r c l a i m f o r a p p r o x i m a t e l y one month 
i n June and J u l y 1987. The C o n s u l t a n t s r e p o r t e d t h a t t h e " e n t i r e e x a m i n a t i o n 



386 Eugene F. C l a m p i t t , 42 Van N a t t a 385 (1990) 

[was] c h a r a c t e r i z e d by severe evidence o f f u n c t i o n a l d i s t u r b a n c e s , w i t h b o t h r e 
f u s a l s and i n c o n s i s t e n c i e s . " F i n d i n g no o b j e c t i v e e v i d e n c e t o s u b s t a n t i a t e 
c l a i m a n t ' s c o m p l a i n t s , t h e C o n s u l t a n t s recommended c l a i m a n t r e t u r n t o work w i t h 
o u t l i m i t a t i o n . 

On t h e same d a t e as t h e C o n s u l t a n t s ' e x a m i n a t i o n , Dr. Hudson was u n a b l e t o 
s t a t e w h e t h e r c l a i m a n t ' s c o n d i t i o n had worsened s i n c e t h e D e t e r m i n a t i o n Order. 
Dr. Hudson r e f e r r e d c l a i m a n t t o Dr. W i l s o n , an o r t h o p e d i s t . Q u e s t i o n i n g 
c l a i m a n t ' s c o o p e r a t i o n d u r i n g h i s e x a m i n a t i o n , Dr. W i l s o n f o u n d l i t t l e o b j e c t i v e 
e v i d e n c e t o s u p p o r t c l a i m a n t ' s c o m p l a i n t s . 

On May 4, 1988, c l a i m a n t was seen by Dr. Campbell, who r e p o r t e d t h a t 
c l a i m a n t r e q u e s t e d p a i n m e d i c a t i o n and a r e l e a s e f r o m work. Dr. Campbell r e 
l e a s e d c l a i m a n t f r o m work u n t i l May 12, 1988. An MRI showed a s t r a i g h t e n i n g o f 
t h e c u r v e o f t h e c e r v i c a l s p i n e and no evidence o f d i s c p r o t r u s i o n o r n e r v e r o o t 
impingement. 

On May 12, 1988 c l a i m a n t changed t r e a t i n g p h y s i c i a n s t o Dr. Hansen, a 
c h i r o p r a c t o r , who r e l e a s e d him from work u n t i l May 19, 1988. 

Dr. W i l s o n agreed w i t h t h e f i n d i n g s and r e p o r t o f t h e O r t h o p a e d i c 
C o n s u l t a n t s . S u b s e q u e n t l y , b o t h Dr. Hudson and Dr. W i l s o n c o n c l u d e d t h a t 
c l a i m a n t ' s c o m p l a i n t s had no r e l a t i o n s h i p t o h i s i n d u s t r i a l i n j u r y . 

I n June 1988, Dr. Hansen r e f e r r e d c l a i m a n t t o Dr. Lawton, a c h i r o p r a c t o r , 
f o r a c o n s u l t a t i o n . C l a i m a n t d i d n o t p r o v i d e an a c c u r a t e h i s t o r y o f h i s i n j u r y 
and t r e a t m e n t t o e i t h e r Dr. Hansen o r Dr. Lawton. Dr. Lawton was o f t h e o p i n i o n 
t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and t h a t h i s c u r r e n t c o n d i t i o n was 
c o n s i s t e n t w i t h h i s h i s t o r y o f t h e i n j u r y . Dr. Hansen s t a t e d t h a t c l a i m a n t was 
u n d e r g o i n g an a g g r a v a t i o n o r e x a c e r b a t i o n o f t h e c o n d i t i o n t h a t had been b r o u g h t 
on by h i s compensable i n j u r y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c u r r e n t c o n d i t i o n has n o t worsened s i n c e t h e l a s t award o r 
arrangement o f compensation. C l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t r e l a t e d t o t h e 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s compensable symptoms had f l a r e d t o an 
e x t e n t s u f f i c i e n t t o c o n s t i t u t e an a g g r a v a t i o n . We d i s a g r e e . 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show: ( 1) a com
pe n s a b l e w o r s e n i n g o f h i s upper back c o n d i t i o n s i n c e t h e l a s t arrangement o f 
compensation by D e t e r m i n a t i o n Order i s s u e d October 1, 1987; and (2) a m a t e r i a l 
r e l a t i o n s h i p between t h e w o r s e n i n g and h i s compensable i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) ; 
Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) . "Worsening" w i t h i n t h i s c o n t e x t means i n 
c r e a s e d symptoms, o r a worsened u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h -
ment o f e a r n i n g c a p a c i t y . I d . 

The o n l y m e d i c a l o p i n i o n s w h i c h s u p p o r t c l a i m a n t ' s a g g r a v a t i o n c l a i m a r e 
p r o v i d e d by Drs. Lawton and Hansen. We f i n d them u n p e r s u a s i v e f o r s e v e r a l 
r e a s o n s . To b e g i n , c l a i m a n t has t e s t i f i e d t h a t he d i d n o t p r o v i d e e i t h e r w i t h 
an a c c u r a t e h i s t o r y o f h i s i n j u r y o r t r e a t m e n t . M e d i c a l o p i n i o n t h a t i s n o t 
based on a co m p l e t e and a c c u r a t e h i s t o r y i s l e s s p e r s u a s i v e . See Moe v. C e i l i n g 
Systems, 44 Or App 429 ( 1 9 8 0 ) ; M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 
473, 476 ( 1 9 7 7 ) . 
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Fu r t h e r m o r e , we n o t e t h a t c l a i m a n t evidences a p a t t e r n o f v i s i t i n g p h y s i 
c i a n s t o o b t a i n r e l e a s e from work and when t h e r e l e a s e ends, g o i n g on t o a new 
p h y s i c i a n and o b t a i n i n g a n o t h e r r e l e a s e from work. He saw Dr. M a r t i n , h i s o r i g 
i n a l c h i r o p r a c t o r , i n February 1988.. He was r e f e r r e d t o a n e u r o l o g i s t and no 
r e l e a s e f r o m work was g r a n t e d . Rather t h a n f o l l o w i n g t h i s r e f e r r a l , c l a i m a n t 
r e t u r n e d t o Dr. M a r t i n . 

C l a i m a n t was t h e n seen by Dr. Hudson and r e l e a s e d f r o m work f r o m March 1 
u n t i l A p r i l 7. Cl a i m a n t d i d n o t r e t u r n t o Dr. Hudson a f t e r A p r i l 7. On May 4, 
1988, c l a i m a n t o b t a i n e d a r e l e a s e from work from Dr. Campbell u n t i l May 12, 
1988. On May 12, 1988, he saw Dr. Hansen who r e l e a s e d him fro m work u n t i l May 
19, 1988. 

Such a p a t t e r n s u p p o r t s t h e f i n d i n g s o f t h e O r t h o p a e d i c C o n s u l t a n t s , t h a t 
c l a i m a n t was m a l i n g e r i n g . Moreover, a f t e r c o n d u c t i n g a comprehensive examina
t i o n and r e v i e w o f c l a i m a n t ' s m e d i c a l h i s t o r y , t h e C o n s u l t a n t s c o n s i d e r e d 
c l a i m a n t ' s c u r r e n t c o m p l a i n t s t o be u n r e l a t e d t o h i s compensable i n j u r y and h i s 
c o n d i t i o n t o have remained s t a t i o n a r y . These c o n c l u s i o n s were f u r t h e r s u p p o r t e d 
by t h e o p i n i o n s o f Drs. Hudson and W i l s o n . 

We f i n d t h e o p i n i o n s o f t h e C o n s u l t a n t s and Drs. Hudson and W i l s o n t o be 
b e t t e r reasoned and t h o r o u g h . Consequently, we f i n d them p e r s u a s i v e . Somers v. 
SAIF, 77 Or App 259 (1 9 8 6 ) . A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t , 
as a r e s u l t o f h i s compensable i n j u r y o r i t s r e s i d u a l s , he has e x p e r i e n c e d a 
p a t h o l o g i c a l o r symptomatic e x a c e r b a t i o n o f h i s c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d September 15, 1988 i s r e v e r s e d . The s e l f - i n 
s u r e d employer's d e n i a l i s r e i n s t a t e d and u p h e l d . The Refere e ' s a t t o r n e y f e e 
award o f $1,500 i s r e v e r s e d . The Board approves a c l i e n t - p a i d f e e , n o t t o 
exceed $1,166.50, p a y a b l e by t h e s e l f - i n s u r e d employer t o i t s c o u n s e l . 

F e b r u a r y 22. 1990 C i t e as 42 Van N a t t a 387 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPHINE M. GANTT, Claimant 

WCB Case No. 87-14731 
ORDER ON REVIEW 

Durham, e t a l , Claimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e 
Menashe's o r d e r t h a t found a D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d c l a i m a n t ' s 
knee i n j u r y c l a i m . W i t h i t s b r i e f , t h e employer moves f o r remand f o r t h e i n t r o 
d u c t i o n o f a m e d i c a l r e p o r t n o t a d m i t t e d a t h e a r i n g . On r e v i e w , t h e i s s u e s a r e 
remand, p r e m a t u r e c l o s u r e , and a l t e r n a t i v e l y , a g g r a v a t i o n o r e x t e n t o f permanent 
d i s a b i l i t y . We deny t h e m o t i o n and r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , 54 ye a r s o f age a t h e a r i n g , has a B a c h e l o r ' s Degree i n S o c i o l 
ogy. She worked as a s o c i a l s e r v i c e caseworker from 1969 u n t i l she s u f f e r e d a 
compensable i n j u r y t o her l e f t knee i n June 1985. Dr. P u z i s s , o r t h o p e d i s t , p e r 
formed s u r g e r y i n January, 1986. 
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C l a i m a n t had a d d i t i o n a l p h y s i c a l symptoms and an e m o t i o n a l r e a c t i o n t o t h e 
s u r g e r y and i t s a f t e r m a t h . B e g i n n i n g i n A p r i l , 1986, c l a i m a n t was e v a l u a t e d and 
t r e a t e d a t t h e Emanual P a i n Center by Dr. P i e r c e , c l i n i c a l p s y c h o l o g i s t , f o r a 
major d e p r e s s i v e e p i s o d e w i t h g e n e r a l i z e d a n x i e t y and p a n i c a t t a c k s p r e c i p i t a t e d 
by t h e knee s u r g e r y . Upon c l a i m a n t ' s February 27, 1987 d i s c h a r g e , Dr. P i e r c e 
recommended t h a t she c o n t i n u e w i t h p s y c h o l o g i c a l t r e a t m e n t f o r a n o t h e r s i x 
weeks. F o l l o w i n g a May 5, 1987 r e e v a l u a t i o n , Dr. P i e r c e f o u n d c l a i m a n t s t i l l 
somewhat e m o t i o n a l l y v u l n e r a b l e . However, Dr. P i e r c e d i d n o t t r e a t o r see 
c l a i m a n t a f t e r May 5, 1987. 

On F e b r u a r y 5, 1988, Dr. P i e r c e r e p o r t e d t h a t she had n e i t h e r seen n o r 
t r e a t e d c l a i m a n t s i n c e May 5, 1987. (Ex. 48DD) R e f e r r i n g t o a May 1987 " F i n a l 
R e p o r t " , w h i c h was o t h e r w i s e n o t i n t h e r e c o r d , Dr. P i e r c e r e i t e r a t e d a J u l y 29, 
1987 recommendation t o c l a i m a n t t h a t no f u r t h e r t r e a t m e n t was needed. ( I d . ) 
Dr. P i e r c e had a d v i s e d c l a i m a n t t h a t "she d i d n ' t f e e l t h e r e was a n y t h i n g she 
c o u l d do f o r me." ( T r . 63) 

A September 2, 1987 D e t e r m i n a t i o n Order found c l a i m a n t m e d i c a l l y s t a t i o n 
a r y as o f June 17, 1987 and awarded 20 p e r c e n t unscheduled permanent d i s a b i l i t y 
and 15 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o f t h e l e f t l e g . 

On September 15, 1987, Dr. Anderson, n e u r o l o g i s t , r e p o r t e d t h a t , due t o 
i n c r e a s e d and c o n t i n u e d p a i n f l a r e u p s , c l a i m a n t f o u n d h e r s e l f " e s s e n t i a l l y com
p l e t e l y i n c a p a c i t a t e d as r e g a r d s l o o k i n g f o r work." (Ex. 42) 

On J a n u a r y 4, 1988, t h e employer d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

I n November, 1987, c l a i m a n t began t r e a t i n g w i t h Dr. Lee. T h e r e a f t e r , b o t h 
her p h y s i c a l and p s y c h o l o g i c a l c o n d i t i o n improved g r e a t l y . She i s a g a i n a b l e t o 
c o n c e n t r a t e and o r g a n i z e h er work. Her knee p a i n i s reduced. 

FINDINGS OF ULTIMATE FACT 

The r e c o r d has n o t been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i 
c i e n t l y d e v e l o p e d . 

On September 2, 1987, t h e d a t e o f c l a i m c l o s u r e , no f u r t h e r m a t e r i a l im
provement o f c l a i m a n t ' s c o n d i t i o n would r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l 
t r e a t m e n t o r t h e passage o f t i m e . 

C l a i m a n t ' s c o n d i t i o n d i d n o t worsen between c l a i m c l o s u r e and h e a r i n g . 

C l a i m a n t has s u f f e r e d a 15 p e r c e n t permanent l o s s o f use o f h e r l e f t l e g 
(knee) due t o h e r compensable i n j u r y . 

C l a i m a n t has s u f f e r e d a 20 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y due 
t o h e r compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e reasoned t h a t t h e r e c o r d was i n s u f f i c i e n t t o s u p p o r t a c o n c l u 
s i o n t h a t c l a i m a n t ' s m e n t a l c o n d i t i o n was s t a t i o n a r y a t c l a i m c l o s u r e . A c c o r d 
i n g l y , he f o u n d t h a t t h e case had been c l o s e d p r e m a t u r e l y . He f u r t h e r d e n i e d 
t h e e m p loyer's m o t i o n t o reopen t h e r e c o r d f o r a d m i s s i o n o f Dr. P i e r c e ' s May 5, 
1987 r e p o r t because t h e employer f a i l e d t o e x p l a i n why t h e document was n o t p r o 
duced a t t h e March 3, 1988 h e a r i n g . The Referee d i d n o t r e a c h t h e i s s u e s o f 
a g g r a v a t i o n o r , a l t e r n a t i v e l y , t h e e x t e n t o f t h e d i s a b i l i t y , because he had 
fou n d t h e case p r e m a t u r e l y c l o s e d . 
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Remand 

Renewing i t s argument t h a t t h e a f o r e m e n t i o n e d r e p o r t s h o u l d be a d m i t t e d 
i n t o t h e r e c o r d , t h e employer moves f o r remand. 

To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be 
c l e a r l y shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 
( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 (1985),* a f f ' d mem, 80 Or 
App 152 ( 1 9 8 6 ) . 

I n t h i s case, t h e r e p o r t was gen e r a t e d May 5, 1987 and t h e h e a r i n g was 
h e l d March 3, 1988, almost 10 months l a t e r . No e x p l a n a t i o n i s o f f e r e d as t o 
why t h e r e p o r t was n o t d i s c o v e r e d and produced i n t e n months, so no f i n d i n g o f 
due d i l i g e n c e i s p o s s i b l e . Moreover, we c o n s i d e r t h e r e c o r d , w i t h o u t t h e r e 
p o r t , t o be s u f f i c i e n t l y developed. Consequently, we deny t h e m o t i o n t o 
remand. 

Premature C l o s u r e 

A w o r k e r i s m e d i c a l l y s t a t i o n a r y o n l y i f she i s s t a t i o n a r y c o n s i d e r i n g 
b o t h i n j u r y - r e l a t e d p h y s i c a l and i n j u r y - r e l a t e d m e n t a l c o n d i t i o n s . Rogers v. 
T r i - M e t , 75 Or App 470 ( 1 9 8 5 ) . I t i s u n d i s p u t e d t h a t c l a i m a n t was p h y s i c a l l y 
s t a t i o n a r y a t t h e D e t e r m i n a t i o n Order's c l o s u r e d a t e . The q u e s t i o n i s whether 
c l a i m a n t was p s y c h o l o g i c a l l y s t a t i o n a r y a t t h a t t i m e . 

The R e f e r e e r e f u s e d t o r e l y on t h e Or t h o p a e d i c C o n s u l t a n t s ' June 17, 
1987 r e p o r t — w h i c h d e s c r i b e s c l a i m a n t as " m e d i c a l l y 
s t a t i o n a r y " (Ex 3 8 - 5 ) — b e c a u s e he found i t d i d n o t assess c l a i m a n t ' s m e n t a l 
s t a t e . He f u r t h e r reasoned t h a t Dr. P i e r c e , t h e t r e a t i n g p s y c h o l o g i s t , d i d n o t 
i s s u e a c l o s i n g r e p o r t . Based on th e s e two f a c t o r s , he f o u n d t h e r e c o r d i n s u f 
f i c i e n t t o s u p p o r t a c o n c l u s i o n t h a t c l a i m a n t ' s m e n t a l c o n d i t i o n was s t a t i o n a r y 
on September 2, 1987. A c c o r d i n g l y , he h e l d t h a t t h e c l a i m was p r e m a t u r e l y 
c l o s e d . We d i s a g r e e . 

I t i s c l a i m a n t ' s burden t o prove t h a t her c l a i m was p r e m a t u r e l y c l o s e d . 
A u s t i n v. SAIF, 48 Or App 7 (1980) The p r o p r i e t y o f t h e c l o s u r e t u r n s on 
whe t h e r c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e September 2, 1987 
D e t e r m i n a t i o n Order c o n s i d e r i n g c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e and 
n o t as i t d e v e l o p s s u b s e q u e n t l y . S u l l i v a n v. Argonaut I n s . Co., 73 Or App 694 
( 1 9 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) . " M e d i c a l l y 
s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be ex
pected, f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 656 . 0 0 5 ( 1 7 ) . 

We n o t e t h a t Dr. P i e r c e ' s l e t t e r o f February 2, 1988 (Ex. 48DD), r e f e r s t o 
her May 5, 1987 " F i n a l R eport," s u g g e s t i n g i t s e x i s t e n c e b e f o r e c l o s u r e , d e s p i t e 
t h e f a c t i t i s absent from t h e r e c o r d . We a l s o n o t e Dr. P i e r c e ' s d e s c r i p t i o n , 
i n t h e same F e b r u a r y 1988 l e t t e r , o f a J u l y 1987 t e l e p h o n e c o n v e r s a t i o n w i t h 
c l a i m a n t , w h e r e i n she r e i t e r a t e d her " p r e v i o u s recommendations" and s t a t e d t h a t 
she had n o t t r e a t e d c l a i m a n t s i n c e May 5. Based on t h i s e v i d e n c e , we c o n c l u d e 
t h a t c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t d i d n o t expect improvement i n c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n as o f May 5, 1987. 

T h i s f i n d i n g i s f u r t h e r c o r r o b o r a t e d by c l a i m a n t ' s a d m i s s i o n t h a t she d i d 
t a l k t o Dr. P i e r c e on t h e t e l e p h o n e and t h a t Dr. P i e r c e t o l d h e r a t t h a t t i m e 
t h e r e was n o t h i n g (more) she c o u l d do f o r h e r . ( T r . 6 3 ) . Based on t h e f o r e 
g o i n g , we f i n d t h a t c l a i m a n t has n o t met her burden o f p r o v i n g t h a t h er psycho
l o g i c a l c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . 
C o n s e q u e n t l y , her c l a i m was n o t p r e m a t u r e l y c l o s e d and we r e v e r s e . 



390 Josephine M. G a n t t , 42 Van N a t t a 387 (1990) 

A g g r a v a t i o n 

I n o r d e r t o e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must p r o v e a worsened con
d i t i o n r e s u l t i n g f r o m t h e compensable c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) ; P e r r y v. SAIF, 
307 Or 654 ( 1 9 8 9 ) . We c o n s i d e r f i r s t c l a i m a n t ' s scheduled c o n d i t i o n , t h e n h e r 
u n s c h e d u l e d c o n d i t i o n . 

To p r o v e a w o r s e n i n g o f a scheduled body p a r t , c l a i m a n t must show t h a t she 
i s more d i s a b l e d , i . e . , has s u s t a i n e d i n c r e a s e d l o s s o f use o r f u n c t i o n o f t h a t 
body p a r t , e i t h e r t e m p o r a r i l y o r p e r m a n e n t l y , s i n c e t h e l a s t arrangement o f com
p e n s a t i o n . I n t e r n a t i o n a l Paper Co. v. Turner. 304 Or 354 ( 1 9 8 8 ) . I n t h o s e 
cases i n w h i c h t h e l a s t award o r arrangement o f unscheduled permanent p a r t i a l 
d i s a b i l i t y compensation a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s , accompanied by a 
d i m i n i s h e d e a r n i n g c a p a c i t y , t h e c l a i m a n t must a l s o p r o v e t h a t h e r e a r n i n g 
c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d , o r 
t h a t h e r e x a c e r b a t i o n r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r 
i n p a t i e n t h o s p i t a l i z a t i o n . Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . 

C l a i m a n t ' s l a s t arrangement o f compensation was t h e September 2, 1987 
D e t e r m i n a t i o n O rder, w h i c h awarded her 15 p e r c e n t l o s s o f use o f h e r l e f t l e g . 

S i n c e t h e September 2, 1987 D e t e r m i n a t i o n Order, c l a i m a n t began a p h y s i c a l 
t h e r a p y program w h i c h i n c l u d e d e x e r c i s e . No r e s t r i c t i o n s have been p l a c e d on 
her p h y s i c a l a c t i v i t y . No e v i d e n c e i n d i c a t e s t h a t c l a i m a n t has e x p e r i e n c e d i n 
c r e a s e d l o s s o f use o r f u n c t i o n o f her l e f t l e g . A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t has n o t s u s t a i n e d a compensable a g g r a v a t i o n o f her l e f t l e g c o n d i t i o n . 

To e s t a b l i s h a compensable a g g r a v a t i o n o f her unscheduled c o n d i t i o n , 
c l a i m a n t must p r o v e t h a t : (1) her c o n d i t i o n has worsened s i n c e t h e l a s t award 
o f c o m p e n s a t i o n , so t h a t she i s more d i s a b l e d , e i t h e r t e m p o r a r i l y o r perma
n e n t l y ; and (2) her compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e 
worsened c o n d i t i o n . ORS 656.273(1); G r able v. Weyerhaeuser Company, 291 Or 387, 
400-01 ( 1 9 8 1 ) ; S m i t h v. SAIF, 302 Or 396, 399 ( 1 9 8 6 ) . I f t h e c l a i m i n v o l v e s an 
u n s c h e d u l e d body p a r t , "more d i s a b l e d " means i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y . 
See S m i t h v. SAIF, supra. 

C l a i m a n t ' s l a s t award o r arrangement o f compensation was t h e September 
1987 D e t e r m i n a t i o n Order, w h i c h awarded her 20 p e r c e n t u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . A t t h e t i m e o f c l a i m c l o s u r e , t h e O r t h o p a e d i c C o n s u l t a n t s 
d i a g n o s e d c l a i m a n t as s u f f e r i n g f r o m a psychogenic p a i n d i s o r d e r . T h i s i s t h e 
b a s i s f o r t h e u n s c h e d u l e d permanent d i s a b i l i t y award. 

Between t h e September, 1987 D e t e r m i n a t i o n Order and t h e h e a r i n g , t h e o n l y 
e v i d e n c e s u g g e s t i n g w o r s e n i n g i s Dr. Anderson's September 22, 1987 c o n c l u s o r y 
r e p o r t . I n response t o t h e D e t e r m i n a t i o n Order, he a s s e r t e d : " U n f o r t u n a t e l y , 
w i t h t h e s e i n c r e a s e d and c o n t i n u e d symptoms o f f l a r e u p s o f p a i n , she f i n d s h e r 
s e l f e s s e n t i a l l y c o m p l e t e l y i n c a p a c i t a t e d as r e g a r d s l o o k i n g f o r work." (Ex. 
42) There i s no i n d i c a t i o n t h a t Dr. Anderson was a d d r e s s i n g . a p s y c h o l o g i c a l as 
opposed t o p h y s i c a l c o n d i t i o n . Moreover, c l a i m a n t h e r s e l f i n d i c a t e s h e r psycho
l o g i c a l c o n d i t i o n d i d n o t change from t h e t i m e she e n t e r e d t h e p a i n c e n t e r 
b e f o r e t h e D e t e r m i n a t i o n Order and when she began i m p r o v i n g t h e r e a f t e r . ( T r . 
4 9 - 5 0 ) . 

Moreover, a subsequent t h o r o u g h e v a l u a t i o n by Dr. W o r t h i n g t o n , p s y c h o l o g i s t , 
i n d i c a t e s t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n improved r a t h e r t h a n worsened 
a f t e r c l a i m c l o s u r e . (Ex 49-4) Inasmuch as we a r e n o t persuaded by Dr. 
Anderson's o p i n i o n t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n worsened, we c o n c l u d e 
t h a t c l a i m a n t has n o t d e m o n s t r a t e d an e x a c e r b a t i o n o f t h a t c o n d i t i o n o r a 
d i m i n i s h m e n t i n h e r e a r n i n g c a p a c i t y . 
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C o n s e q u e n t l y , we f u r t h e r conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d a com
p e n s a b l e a g g r a v a t i o n c l a i m . 

E x t e n t o f Permanent D i s a b i l i t y 

The e x t e n t o f c l a i m a n t ' s scheduled permanent p a r t i a l d i s a b i l i t y i s measured 
by t h e permanent l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e i n d u s 
t r i a l i n j u r y . ORS 656.214(2). I n d e t e r m i n i n g l o s s o f use o r f u n c t i o n , we con
s i d e r t h e m e d i c a l and l a y evidence i n l i g h t o f t h e r u l e s s e t f o r t h i n f o r m e r OAR 
436-30-330, e t seg. 

Based upon t h e m i n i m a l permanent impairment t o c l a i m a n t ' s l e f t knee, we 
co n c l u d e t h a t t h e 15 p e r c e n t scheduled permanent d i s a b i l i t y award p r e v i o u s l y 
g r a n t e d c l a i m a n t a d e q u a t e l y and a p p r o p r i a t e l y compensates her f o r t h e l o s s o f 
use o f her l e f t l e g due t o her compensable i n j u r y . I n r e a c h i n g t h i s c o n c l u s i o n , 
we r e l y upon t h e w e l l - r e a s o n e d o p i n i o n o f f e r e d by t h e O r t h o p a e d i c C o n s u l t a n t s . 

The e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y i s measured by 
t h e permanent l o s s o f e a r n i n g c a p a c i t y a t t r i b u t a b l e t o her compensable i n j u r y . 
ORS 6 5 6 . 2 1 4 ( 5 ) . D i s a b i l i t y i s r a t e d a t t h e t i m e o f h e a r i n g . See Gettman v. 
SAIF, 289 Or 609, 614 (1 9 8 0 ) . 

I n d e t e r m i n i n g l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i 
dence o f h e r permanent impairment r e s u l t i n g f r o m t h e compensable i n j u r y and a l l 
o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 
e t seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) . 

Based upon c l a i m a n t ' s m i n i m a l p s y c h o l o g i c a l i m p a i r m e n t a t t h a t t i m e , and 
c o n s i d e r i n g t h e a f o r e m e n t i o n e d g u i d e l i n e s , we conclu d e t h a t t h e 20 p e r c e n t (64 
degr e e s ) unscheduled permanent d i s a b i l i t y award p r e v i o u s l y g r a n t e d c l a i m a n t ade
q u a t e l y and a p p r o p r i a t e l y compensates her f o r t h e l o s s o f e a r n i n g c a p a c i t y due 
t o her p s y c h o l o g i c a l r e s i d u a l s from t h e compensable i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d March 30, 1988, as r e p u b l i s h e d A p r i l 29, 1988, 
i s r e v e r s e d . The September 2, 1987 D e t e r m i n a t i o n Order i s r e i n s t a t e d and 
a f f i r m e d . The employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s u p h e l d . A 
c l i e n t - p a i d f e e , p a y a b l e from t h e s e l f - i n s u r e d employer t o i t s c o u n s e l , i s 
approved, n o t t o exceed $1,528. 

F e b r u a r y 22, 1990 C i t e as 42 Van N a t t a 391 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LEE R. HANCOCK, JR., Claimant 

WCB Case No. 87-00333 
ORDER ON REVIEW 

Rasmussen, e t a l , C l aimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Leahy's o r d e r w h i c h : 
(1) u p h e l d t h e s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f c l a i m a n t ' s r i g h t 
s h o u l d e r c o n d i t i o n ; (2) u p h e l d t h e employer's d e n i a l o f t h e same c o n d i t i o n as a 
new o c c u p a t i o n a l d i s e a s e ; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y 
f e e s f o r d e l a y i n c l a i m s p r o c e s s i n g . The employer c r o s s - r e q u e s t s r e v i e w o f t h a t 
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p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t d e c l i n e d t o f i n d t h a t an " a g g r a v a t i o n " c l a i m 
had n o t been t i m e l y f i l e d b e f o r e t h e e x p i r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t s h o u l d e r 
c o n d i t i o n , a g g r a v a t i o n c l a i m , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t has a p r e e x i s t i n g r i g h t s h o u l d e r c o n d i t i o n . I n s p r i n g 1961, 
c l a i m a n t s u s t a i n e d a noncompensable r i g h t s h o u l d e r i n j u r y . C l a i m a n t had c o n t i n 
u i n g problems and s t i f f n e s s a f t e r t h i s i n j u r y w h i c h has been v a r i o u s l y d i a g n o s e d 
as f r o z e n s h o u l d e r syndrome, a r t h r i t i s and b u r s i t i s . 

On October 29, 1980, c l a i m a n t s u s t a i n e d a compensable i n j u r y i n v o l v i n g h i s 
r i b s , back and l e f t l u n g when he jumped from a runaway v e h i c l e . C l a i m a n t expe
r i e n c e d i n c r e a s e d d i s c o m f o r t i n h i s | r i g h t s h o u l d e r a f t e r t h i s i n j u r y f o r about a 
y e a r . C l a i m a n t r e c e i v e d m e d i c a l s e r v i c e s f o r t h i s i n j u r y and l o s t t i m e f r o m 
work. H i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d J u l y 7, 1981 w h i c h 
awarded 20 p e r c e n t unscheduled permanent d i s a b i l i t y . 

C l a i m a n t r e t u r n e d t o work w i t h t h e employer as an equipment d r i v e r i n 
a c t i v i t i e s t h a t i n v o l v e d t h e use o f h i s r i g h t arm. C l a i m a n t f o u n d some o f t h e s e 
j o b s caused him p a i n i n h i s r i g h t s h o u l d e r . A f t e r h i s work i n j u r y , and u n t i l 
1984, c l a i m a n t engaged i n r a n c h i n g a c t i v i t i e s t h a t i n v o l v e d t h e use o f h i s r i g h t 
arm and s h o u l d e r . I n mid-1986 c l a i m a n t ' s r i g h t s h o u l d e r p a i n i n c r e a s e d and he 
sought a d d i t i o n a l m e d i c a l c a r e from Dr. Zimmerman, M.D., who recommended r i g h t 
s h o u l d e r a r t h r o d e s i s . 

On June 13, 1986, Zimmerman w r o t e t o t h e employer. The employer r e c e i v e d 
n o t i c e o f t h e a g g r a v a t i o n c l a i m on September 2, 1986. The employer d e n i e d 
c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n on November 12, 1986 and d i d n o t pay any 
i n t e r i m t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

C l a i m a n t ' s a g g r a v a t i o n r i g h t s ended on J u l y 7, 1986. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s a g g r a v a t i o n c l a i m was n o t f i l e d w i t h i n 5 y e a r s o f h i s f i r s t 
c l a i m d e t e r m i n a t i o n . 

C l a i m a n t ' s a c c e p t e d 1981 i n j u r y i s n o t a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s r i g h t s h o u l d e r c o n d i t i o n . 

C l a i m a n t ' s work f o r t h e employer i s n o t t h e major cause o f a p a t h o l o g i c a l 
w o r s e n i n g o f c l a i m a n t ' s p r e e x i s t i n g r i g h t s h o u l d e r c o n d i t i o n . 

The employer d i d n o t un r e a s o n a b l y d e l a y o r r e f u s e t o pay i n t e r i m compensa
t i o n b e n e f i t s p e n d i n g acceptance o r d e n i a l o f t h e a g g r a v a t i o n c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l y F i l i n g o f t h e A g g r a v a t i o n C l a i m 

To p e r f e c t an a g g r a v a t i o n c l a i m , c l a i m a n t must f i l e h i s c l a i m w i t h i n f i v e 
y e a r s o f t h e f i r s t d e t e r m i n a t i o n . Former ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) . F i l i n g means 
r e c e i p t by t h e s e l f - i n s u r e d employer. B a r r v. EBI Companies, 88 Or App 132 
( 1 9 8 7 ) . I n t h i s case we f i n d t h a t c l a i m a n t has f a i l e d t o p r o v e r e c e i p t by t h e 
employer w i t h i n t h e f i v e y e a r l i m i t a t i o n . No eviden c e i n t h i s r e c o r d e s t a b 
l i s h e s when c l a i m a n t ' s d o c t o r ' s June 1986 l e t t e r was f i r s t r e c e i v e d by t h e em
p l o y e r . T h i s i n f o r m a t i o n i s necessary t o e s t a b l i s h a v a l i d a g g r a v a t i o n c l a i m . 
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D ale C. H u r l e y , 39 Van N a t t a 790 (1987). T h e r e f o r e , c l a i m a n t has f a i l e d t o 
p r o v e t i m e l y f i l i n g o f t h e a g g r a v a t i o n c l a i m . 
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The R i g h t Shoulder C o n d i t i o n as a R e s u l t o f t h e 1980 I n j u r y 

C l a i m a n t has t h e burden o f p r o v i n g t h a t h i s c u r r e n t r i g h t s h o u l d e r c o n d i 
t i o n i s caused, i n m a t e r i a l p a r t , by t h e o r i g i n a l l y a c c e p t e d 1980 i n j u r y . 
G r a b l e v. Weyerhaeuser Co., 291 Or 387 (1 9 8 1 ) . Because c l a i m a n t ' s r i g h t 
s h o u l d e r c o n d i t i o n p r e s e n t s m u l t i p l e diagnoses, and because c l a i m a n t has a p r e 
e x i s t i n g r i g h t s h o u l d e r c o n d i t i o n , we view t h i s as a complex m e d i c a l q u e s t i o n 
r e q u i r i n g e x p e r t m e d i c a l o p i n i o n f o r r e s o l u t i o n . Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105 ( 1 9 8 5 ) . 

Here, two m e d i c a l d o c t o r s express o p i n i o n s on c a u s a t i o n . Dr. Bomengen, 
c l a i m a n t ' s f a m i l y d o c t o r , diagnoses c l a i m a n t ' s c o n d i t i o n as " b u r s i t i s " . He 
f e e l s a c o m b i n a t i o n o f t i m b e r f a l l i n g and h i s 1980 i n j u r y l e d him t o have 
s u r g e r y . We a r e n o t persuaded by Bomengen's o p i n i o n . H i s o p i n i o n i s c o n c l u s o r y 
and w i t h o u t e x p l a n a t i o n . M a r s h a l l v. Boise Cascade, 82 Or App 130, 133 ( 1 9 8 6 ) . 
H i s h i s t o r y o f c l a i m a n t b e i n g a " t i m b e r f a l l e r " i s n o t a c c u r a t e . (Ex. 5 6 ) . 
M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) . Moreover, Bomengen 
does n o t e x p l a i n h i s complete r e v e r s a l o f o p i n i o n t h a t he b e l i e v e d c l a i m a n t ' s 
r i g h t s h o u l d e r c o n d i t i o n was u n r e l a t e d t o t h e 1980 i n j u r y . (Ex. 1 8 ) . K e l s o v. 
C i t y o f Salem, 87 Or App 630 (1 9 8 7 ) . T h e r e f o r e , we g i v e Bomengen's o p i n i o n no 
w e i g h t . 

Dr. Zimmerman i s a l s o o f t h e o p i n i o n t h a t t h e 1980 i n j u r y a c c e l e r a t e d o r 
c o n t r i b u t e d t o h i s r i g h t s h o u l d e r a r t h r i t i s . (Ex. 55A). However, Zimmerman's 
o p i n i o n i s based e x c l u s i v e l y on c l a i m a n t ' s h i s t o r y t o him. That h i s t o r y i s 
wrong. C l a i m a n t c o n t i n u e d t o have problems w i t h h i s r i g h t s h o u l d e r a f t e r h i s 
1961 i n j u r y . Zimmerman's h i s t o r y i n d i c a t e s t h a t c l a i m a n t ' s problems f r o m t h a t 
i n j u r y c o m p l e t e l y r e s o l v e d w i t h i n t h r e e months. We f i n d t h i s h i s t o r i c a l e r r o r 
undermines Zimmerman's o p i n i o n . I n a d d i t i o n , Zimmerman acknowledged t h a t he had 
no p r i o r m e d i c a l r e c o r d s t o r e v i e w b e f o r e r e a c h i n g h i s c o n c l u s i o n s . We v i e w h i s 
h i s t o r y as i n c o m p l e t e . T h e r e f o r e , we g i v e Zimmerman's o p i n i o n no w e i g h t . 
M i l l e r , s u p r a . 

No o t h e r m e d i c a l o p i n i o n d i s c u s s e s c l a i m a n t ' s c u r r e n t r i g h t s h o u l d e r con
d i t i o n i n r e l a t i o n s h i p t o t h e 1980 i n j u r y . However, on two o c c a s i o n s c l a i m a n t 
has undergone independent m e d i c a l e x a m i n a t i o n s w i t h t h e S o u t h e r n Oregon M e d i c a l 
C o n s u l t a n t s , i n A p r i l 1981 and February 1982. On b o t h o c c a s i o n s t h e C o n s u l t a n t s 
d i a g n o s e d p r e e x i s t i n g r i g h t f r o z e n s h o u l d e r u n r e l a t e d t o t h e 1980 i n j u r y . There 
i s no i n d i c a t i o n t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s a n y t h i n g b u t a c o n t i n u a 
t i o n o f t h e same c o n d i t i o n t h a t was examined by t h e C o n s u l t a n t s . They had an 
a c c u r a t e h i s t o r y and perfo r m e d an e x a m i n a t i o n o f c l a i m a n t t w i c e . We a r e p e r 
suaded by t h e i r o p i n i o n s . T h e r e f o r e , we conclude t h a t c l a i m a n t ' s c u r r e n t r i g h t 
s h o u l d e r c o n d i t i o n i s n o t r e l a t e d t o t h e 1980 i n j u r y . 

The R i g h t Shoulder C o n d i t i o n as a New O c c u p a t i o n a l Disease 

C l a i m a n t has t h e burden o f e s t a b l i s h i n g t h a t work exposure, when compared 
t o o f f work exposure, i s t h e major c o n t r i b u t i n g cause o f a w o r s e n i n g o f 
c l a i m a n t ' s p r e e x i s t i n g r i g h t s h o u l d e r c o n d i t i o n . W e l l e r v. Union C a r b i d e , 288 
Or 27, 35 ( 1 9 7 9 ) . C l a i m a n t d i d p e r f o r m o f f work a c t i v i t i e s t h a t i n v o l v e d t h e 
s t r e n u o u s use o f h i s r i g h t s h o u l d e r . No d o c t o r made any c o n c l u s i o n s r e g a r d i n g 
m a j o r c a u s a t i o n by comparing a t work s h o u l d e r a c t i v i t i e s w i t h t h e o f f work 
s h o u l d e r a c t i v i t i e s . T h e r e f o r e , we are unable t o c o n c l u d e t h a t work was t h e 
m a j o r cause o f a w o r s e n i n g o f c l a i m a n t ' s p r e e x i s t i n g r i g h t s h o u l d e r c o n d i t i o n . 
Mai v. Unigue B u i l d i n g Maintenance Co., 93 Or App 703 ( 1 9 8 8 ) ; B l a k e l y v. SAIF, 
89 Or App 653, 656, r e v den 305 Or 672 (1 9 8 8 ) . 
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P e n a l t i e s and A t t o r n e y s Fees f o r Unreasonable Claims P r o c e s s i n g 

C l a i m a n t contends t h a t t h e employer u n r e a s o n a b l y f a i l e d t o pay i n t e r i m 
c ompensation b e n e f i t s . The employer, however, f i r s t r e c e i v e d n o t i c e o f 
c l a i m a n t ' s m e d i c a l l y v e r i f i e d i n a b i l i t y t o work a f t e r h i s a g g r a v a t i o n r i g h t s had 
r u n . T h e r e f o r e , t h e r e was no d u t y t o b e g i n t o pay i n t e r i m compensation. We 
co n c l u d e t h e employer d i d n o t unre a s o n a b l y r e s i s t t h e payment o f i n t e r i m compen
s a t i o n and t h a t c l a i m a n t i s n o t e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 15, 1987 i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e pay a b l e by t h e s e l f - i n s u r e d employer t o i t s c o u n s e l , 
n o t t o exceed $3,000. 

F e b r u a r y 22. 1990 C i t e as 42 Van N a t t a 394 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ERIC L. HOFFMAN, Claimant 
WCB Case No. 88-02821 

ORDER ON REVIEW (REMANDING) 
P o z z i , e t a l , C l a i m a n t A t t o r n e y s 

Breathouwer, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r s w h i c h d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g f o r f a i l u r e t o appear a t h e a r i n g . We remand. 

C l a i m a n t r e q u e s t e d a h e a r i n g on February 24, 1988. The h e a r i n g convened 
on May 12, 1988 w i t h c l a i m a n t p r e s e n t ; t h e h e a r i n g was c o n t i n u e d f o r an a d d i 
t i o n a l i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . The c o n t i n u e d h e a r i n g was sc h e d u l e d f o r 
J u l y 2 1 , 1988 and n o t i c e s were sent t o a l l p a r t i e s i n c l u d i n g c l a i m a n t . C l a i m a n t 
d i d n o t appear a t t h e c o n t i n u e d h e a r i n g ; however, c l a i m a n t ' s a t t o r n e y d i d 
appear. C l a i m a n t ' s a t t o r n e y r e p r e s e n t e d t h a t he had n o t been a b l e t o d i r e c t l y 
c o n t a c t c l a i m a n t and d i d n o t know why c l a i m a n t was n o t p r e s e n t . C l a i m a n t ' s 
b r o t h e r was p r e s e n t . At h e a r i n g , t h e Referee i n d i c a t e d t h a t he w o u l d d i s m i s s 
p u r s u a n t t o h i s u n d e r s t a n d i n g o f ( f o r m e r ) OAR 438-06-071. The R e f e r e e i n d i c a t e d 
t h a t he wo u l d r e c o n s i d e r h i s d e c i s i o n i f , w i t h i n 30 days o f t h e R e f e r e e ' s o r d e r , 
c l a i m a n t p e t i t i o n e d f o r r e c o n s i d e r a t i o n and was a b l e t o show good cause f o r n o t 
a p p e a r i n g . 

On J u l y 22, 1988, t h e Referee i s s u e d an Order o f D i s m i s s a l d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . On August 16, 1988, c l a i m a n t ' s a t t o r n e y w r o t e 
t h e R e f e r e e s t a t i n g t h a t he had j u s t r e c e i v e d a l e t t e r f r o m c l a i m a n t i n d i c a t i n g 
t h a t c l a i m a n t had n o t r e c e i v e d t h e n o t i c e o f h e a r i n g because c l a i m a n t ' s b r o t h e r 
had f a i l e d t o f o r w a r d t h e n o t i c e t o c l a i m a n t as he had agreed t o do, and f u r t h e r 
t h a t t h e b r o t h e r had s o l d a l l c l a i m a n t ' s p r o p e r t y w i t h o u t p e r m i s s i o n and had 
l e f t t o wn w i t h o u t f u r t h e r n o t i c e . The a t t o r n e y moved f o r r e c o n s i d e r a t i o n o f t h e 
Order o f D i s m i s s a l and r e q u e s t e d t h a t t h e h e a r i n g be r e s c h e d u l e d . 

On August 19, 1988 t h e Referee i s s u e d an o r d e r d e c l i n i n g t o r e c o n s i d e r . 
He rea s o n e d : 
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" I f i n d t h e r e q u e s t i n s u f f i c i e n t f o r s e v e r a l 
reasons. F i r s t t h e r e q u e s t c o n t a i n s no a f f i d a v i t 
f r o m c l a i m a n t , nor indeed any d i r e c t s t a t e m e n t s by 
him c o n c e r n i n g l a c k o f n o t i c e o f t h e h e a r i n g . 
F u r t h e r m o r e , I am n o t con v i n c e d t h a t t h e r e p r e s e n t a 
t i o n s c o n t a i n e d i n c l a i m a n t ' s a t t o r n e y ' s 
l e t t e r . . . c o n s t i t u t e 'good cause'." 

The C o u r t o f Appeals has r e c e n t l y i n t e r p r e t e d a r e g u l a t i o n s u b s t a n t i a l l y 
t h e same as f o r m e r OAR 438-06-071 as p r o h i b i t i n g d i s m i s s a l o f a r e q u e s t f o r hear
i n g where c l a i m a n t has f a i l e d t o appear a t h e a r i n g , b u t c l a i m a n t ' s a t t o r n e y has 
appeared a t h e a r i n g . W i l l i a m s v. SAIF, 99 Or App 367 ( 1 9 8 9 ) . A c c o r d i n g l y , we 
co n c l u d e t h a t t h e Referee e r r e d i n d i s m i s s i n g t h e r e q u e s t f o r h e a r i n g . T h i s case 
w i l l be remanded t o t h e Referee f o r a h e a r i n g . 

Our second i n q u i r y i s whether c l a i m a n t has waived h i s r i g h t t o t e s t i f y i n 
t h e h e a r i n g b e f o r e t h e Referee by f a i l i n g t o e s t a b l i s h s u f f i c i e n t grounds which 
w ould have j u s t i f i e d a postponement. Mark S. Lesowske, 41 Van N a t t a 2154 (1989). 
The R e f e r e e c o r r e c t l y t r e a t e d c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n as a m o t i o n 
f o r postponement. Mark R. L u t h v , 41 Van N a t t a 2132 ( 1 9 8 9 ) . Here, t h e Referee 
c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d grounds t o j u s t i f y a postponement. 
He reasoned t h a t c l a i m a n t had not s u b m i t t e d an a f f i d a v i t and t h a t even i f 
c l a i m a n t ' s a t t o r n e y ' s r e p r e s e n t a t i o n s were t r u e , c l a i m a n t had n o t e s t a b l i s h e d 
s u f f i c i e n t grounds t o j u s t i f y a postponement. We agree t h a t c l a i m a n t s h o u l d have 
a t t e m p t e d t o j u s t i f y a postponement by some s o r t o f e v i d e n c e . However, we do not 
agree t h a t i f t h e a t t o r n e y ' s r e p r e s e n t a t i o n s a r e t r u e t h e n c l a i m a n t has n o t 
j u s t i f i e d a postponement. A c c o r d i n g t o t h e r e p r e s e n t a t i o n s , c l a i m a n t d i d n o t r e 
c e i v e t h e n o t i c e o f h e a r i n g . T h i s f a c t , i f t r u e , i s s u f f i c i e n t t o j u s t i f y a 
postponement. 

C o n s i d e r i n g t h e f a c t t h a t c l a i m a n t a p p a r e n t l y c o n t a c t e d h i s a t t o r n e y o n l y a 
few days b e f o r e t h e Referee would have l o s t j u r i s d i c t i o n , we c o n c l u d e t h a t 
c l a i m a n t s h o u l d have an o p p o r t u n i t y t o submit e v i d e n c e t o s u p p o r t t h e r e p r e s e n t a 
t i o n s c o n t a i n e d i n t h e a t t o r n e y ' s l e t t e r . A c c o r d i n g l y , t h i s case i s remanded t o 
t h e R e f e r e e t o t a k e e v i d e n c e on t h e q u e s t i o n o f whether c l a i m a n t has e s t a b l i s h e d 
e x t r a o r d i n a r y c i r c u m s t a n c e s which would have j u s t i f i e d a postponement. I f t h e 
Re f e r e e d e t e r m i n e s t h a t a postponement s h o u l d have been g r a n t e d , he s h a l l h o l d a 
h e a r i n g on t h e m e r i t s , i n c l u d i n g c l a i m a n t ' s t e s t i m o n y . 

I f t h e Referee d e t e r m i n e s t h a t a postponement s h o u l d n o t have been g r a n t e d , 
t h e R e f e r e e s h a l l d e c i d e t h e case on t h e m e r i t s , c o n f i n i n g h i s c o n s i d e r a t i o n t o 
t h e e v i d e n c e s u b m i t t e d up t o t h e d a t e o f t h e c o n t i n u e d h e a r i n g . M a r i o Miranda, 
42 Van N a t t a ( F e b r u a r y 1, 1990). 

I T I S SO ORDERED. 

Fe b r u a r y 22, 1990 [ C i t e as 42 Van N a t t a 395 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NELSON MUIR, Claimant 
WCB Case No. 88-09761 

ORDER ON REVIEW 
Bl a c k , e t a l , Claimant A t t o r n e y s 

L e s t e r H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 
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C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Melum's o r d e r w h i c h 
d i s m i s s e d h i s Request f o r H e a r i n g . On r e v i e w , t h e i s s u e i s d i s m i s s a l . We 
a f f i r m . 

FINDINGS OF FACT 

I n June 1988, c l a i m a n t r e q u e s t e d r e v i e w o f t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f h i s i n j u r y c l a i m . A h e a r i n g was scheduled w h i c h c l a i m a n t and h i s 
a t t o r n e y a t t e n d e d . A t t h e t i m e o f h e a r i n g , c l a i m a n t asked t h a t h i s Request f o r 
H e a r i n g be d i s m i s s e d . 

The Referee's Order o f D i s m i s s a l i s s u e d August 17, 1988. The o r d e r 
d i d n o t i n d i c a t e whether t h e h e a r i n g r e q u e s t had been d i s m i s s e d w i t h o r w i t h o u t 
p r e j u d i c e . The o r d e r c o n t a i n e d a sta t e m e n t e x p l a i n i n g t h e p a r t i e s ' r i g h t s o f 
app e a l under ORS 656.289(3) and 656.295. 

On August 3 1 , 1988, t h e Board r e c e i v e d c l a i m a n t ' s t i m e l y r e q u e s t f o r 
r e v i e w o f t h e Refer e e ' s o r d e r . The l e t t e r r e q u e s t i n g r e v i e w a l s o i n c l u d e d a r e 
qu e s t f o r h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

As a r e s u l t o f t h e Referee's o r d e r , c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y o f h i s c u r r e n t c o n d i t i o n was d i s m i s s e d . 
Thus, a t l e a s t as a p r o c e d u r a l , i f n o t a s u b s t a n t i v e m a t t e r , t h e o r d e r had t h e 
p o t e n t i a l o f i m p a c t i n g c l a i m a n t ' s e n t i t l e m e n t t o compensation. I n t h a t r e s p e c t , 
i t i s an a p p e a l a b l e f i n a l o r d e r . See Lindamood v. SAIF, 78 Or App 15, 18 
( 1 9 8 6 ) ; M e n d e n h a l l v. SAIF, 16 Or App 136, 139 (1 9 7 4 ) . 

C l a i m a n t o f f e r s no arguments as t o why t h e d i s m i s s a l o r d e r was im
p r o p e r . Nor does o u r e x a m i n a t i o n o f t h e r e c o r d d i s c l o s e any i m p r o p r i e t y . 
T h e r e f o r e , t h e Refer e e ' s d i s m i s s a l o r d e r w i l l be a f f i r m e d . I n a d d i t i o n we n o t e 
t h a t i t i s o u r p o l i c y t o i n t e r p r e t any d i s m i s s a l o r d e r i s s u e d by t h e H e a r i n g s 
D i v i s i o n as an o r d e r o f " d i s m i s s a l w i t h o u t p r e j u d i c e , " u n l e s s t h e o r d e r s t a t e s 
o t h e r w i s e . R o b e r t L. Murphy, 40 Van N a t t a 442 (1 9 8 8 ) . Thus, absent any r e f e r 
ence t o " p r e j u d i c e ' i n a d i s m i s s a l o r d e r , such an o r d e r would n o t have any 
p r e c l u s i v e e f f e c t on subsequent l i t i g a t i o n . Glenn L. Woodraska, 41 Van N a t t a 
1472 ( 1 9 8 9 ) . 

Here, c l a i m a n t w i t h d r e w h i s h e a r i n g r e q u e s t . Y e t , because t h e d i s 
m i s s a l o r d e r d i d n o t s t a t e t h a t t h e d i s m i s s a l was ' w i t h p r e j u d i c e ' , we h o l d t h a t 
t h e d i s m i s s a l was " w i t h o u t p r e j u d i c e . " T h e r e f o r e , t h e d i s m i s s a l o r d e r w i l l have 
no p r e c l u s i v e e f f e c t on subsequent l i t i g a t i o n . See Woodraska, s u p r a . 

Because c l a i m a n t ' s r e q u e s t f o r Board r e v i e w was a l s o accompanied by 
a r e q u e s t f o r h e a r i n g , t h e Board w i l l f o r w a r d t h e r e q u e s t t o t h e H e a r i n g s D i v i 
s i o n f o r p r o c e s s i n g as a r e q u e s t f o r h e a r i n g . See Donald L. Lowe, 41 Van N a t t a 
1873 ( 1 9 8 9 ) . We o f f e r no o p i n i o n as t o t h e t i m e l i n e s s o f t h a t r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 17, 1988 i s a f f i r m e d . C l a i m a n t ' s 
August 3 1 , 1988, r e q u e s t f o r h e a r i n g i s f o r w a r d e d t o t h e H e a r i n g s D i v i s i o n w i t h 
i n s t r u c t i o n s t o p r o c e s s i t as a r e q u e s t f o r h e a r i n g . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHRISTINE L. DAVIS, Claimant 

WCB Case No. 86-17196 
ORDER ON REVIEW 

BLACK, CHAPMAN & WEBBER, Clai m a n t A t t o r n e y s 
COWLING & HEYSELL, Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H o w e l l ' s o r d e r t h a t 
d e c l i n e d t o a u t h o r i z e an o f f s e t o f an a l l e g e d overpayment o f t e m p o r a r y d i s a b i l 
i t y c ompensation a g a i n s t t h e Referee's award o f permanent d i s a b i l i t y compensa
t i o n . The i s s u e i s e n t i t l e m e n t t o an o f f s e t o f te m p o r a r y d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

On J u l y 3 1 , 1985 c l a i m a n t s u f f e r e d a compensable i n j u r y . On October 20, 
1986 t h e i n s u r e r r e q u e s t e d c l a i m c l o s u r e , i n d i c a t i n g t i m e l o s s payments were 
made a t t h e r a t e o f $116.50 per week and were p a i d t h r o u g h October 8, 1986. The 
c l a i m was c l o s e d by a November 6, 1986 D e t e r m i n a t i o n Order, w h i c h awarded 
v a r i o u s p e r i o d s o f tem p o r a r y d i s a b i l i t y f rom August 1, 1985 t h r o u g h August 19, 
1986. There was no award o f permanent d i s a b i l i t y . The m e d i c a l l y s t a t i o n a r y 
d a t e was d e t e r m i n e d t o be August 19, 1986. The November 6, 1986 D e t e r m i n a t i o n 
Order was a f f i r m e d by a November 25, 1986 D e t e r m i n a t i o n Order. 

On December 8, 1986 c l a i m a n t ' s a t t o r n e y f i l e d a r e q u e s t f o r h e a r i n g . The 
s o l e i s s u e was e x t e n t o f permanent d i s a b i l i t y . On A p r i l 6, 1987 t h e i n s u r e r 
f i l e d a response wh i c h : (1) d e n i e d t h e c l a i m f o r a d d i t i o n a l permanent d i s a b i l 
i t y , and (2) a s s e r t e d t h a t i t was e n t i t l e d t o o f f s e t an a l l e g e d overpayment o f 
t e m p o r a r y d i s a b i l i t y i n t h e amount o f $1,074.57. C l a i m a n t d i d n o t r e p l y t o t h e 
i n s u r e r ' s response. 

A t h e a r i n g , c l a i m a n t r a i s e d t h e i s s u e o f e x t e n t o f permanent d i s a b i l i t y . 
The i n s u r e r ' s c o u n s e l agreed t h a t t h e o n l y i s s u e t o be l i t i g a t e d i n v o l v e d e x t e n t 
o f permanent d i s a b i l i t y . The a l l e g e d overpayment was n e i t h e r r a i s e d as an i s s u e 
nor conceded. A t t h e c o m p l e t i o n o f t h e h e a r i n g , t h e r e c o r d was c l o s e d . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee awarded 15 p e r c e n t unscheduled permanent d i s a b i l i t y . There
a f t e r , t h e i n s u r e r moved f o r r e c o n s i d e r a t i o n , s e e k i n g a u t h o r i z a t i o n t o r e c o v e r 
i t s a l l e g e d overpayment. On r e c o n s i d e r a t i o n , t h e Referee f o u n d t h a t c l a i m a n t 
had n o t conceded t h e a l l e g e d overpayment and t h a t t h e r e c o r d c o n t a i n e d no e v i 
dence i n t h a t r e g a r d . T h e r e f o r e , t h e i n s u r e r ' s r e q u e s t t o o f f s e t i t s a l l e g e d 
overpayment a g a i n s t c l a i m a n t ' s permanent d i s a b i l i t y award was d e n i e d . We agree. 

When an i s s u e i s n o t p r o p e r l y r a i s e d b e f o r e a Referee a t h e a r i n g , and t h e 
r e c o r d i s c l o s e d , t h a t i s s u e w i l l n o t su b s e q u e n t l y be c o n s i d e r e d . Randy D. 
Johnson, 39 Van N a t t a 463 (19 8 7 ) . We may remand t o t h e R eferee i f we f i n d t h a t 
t h e r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped." ORS 656.295( 5 ) . To m e r i t such remand, however, i t must be c l e a r l y shown 
t h a t m a t e r i a l e v i d e n c e was not o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f hear
i n g . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 
Van N a t t a 164 (1 9 8 5 ) . 

Here, t h e i n s u r e r r e f e r r e d t o t h e overpayment i s s u e i n i t s response t o 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . The i s s u e , however, 
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was n o t p r o p e r l y r a i s e d b e f o r e t h e Referee a t h e a r i n g . At t h a t t i m e , t h e i n 
s u r e r ' s c o u n s e l agreed t h a t t h e s o l e i s s u e b e f o r e t h e Referee was t h e e x t e n t o f 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y . Inasmuch as t h e r e c o r d c l o s e d 
w i t h o u t t h e i n s u r e r p r o p e r l y r a i s i n g t h e o f f s e t i s s u e , we c o n c l u d e t h a t i t was 
w i t h i n t h e R e f e r e e ' s d i s c r e t i o n t o r e f u s e t o c o n s i d e r t h a t i s s u e . 

We a l s o d e c l i n e t o remand t h i s case t o t h e Referee. I t has n o t been shown 
t h a t m a t e r i a l e v i d e n c e p e r t a i n i n g t o t h e a l l e g e d overpayment was u n o b t a i n a b l e 
w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . See Metro M a c h i n e r y R i g g i n g v. 
T a l l e n t , 94 Or App 245 ( 1 9 8 8 ) . 

We t u r n t o c l a i m a n t ' s e n t i t l e m e n t t o a t t o r n e y f e e s f o r p r e v a i l i n g a g a i n s t 
t h e i n s u r e r ' s r e q u e s t f o r r e v i e w on t h e o f f s e t i s s u e . C l a i m a n t i s e n t i t l e d t o 
an assessed f e e i f her compensation was n o t reduced as a r e s u l t o f t h e R e f e r e e ' s 
o f f s e t r u l i n g . See ORS 656.382(2). The Board has p r e v i o u s l y c o n c l u d e d t h a t an 
o f f s e t does n o t reduce compensation w i t h i n t h e meaning o f ORS 6 5 6 . 3 8 2 ( 2 ) . 
Lawrence N. S u l l i v a n , 39 Van N a t t a 88, 97 ( 1 9 8 7 ) . A c c o r d i n g l y , c l a i m a n t i s n o t 
e n t i t l e d t o an assessed f e e i n t h i s m a t t e r . Nor i s c l a i m a n t e n t i t l e d t o an 
approved f e e under ORS 6 5 6 . 3 8 6 ( 2 ) , as she has n o t r e c e i v e d any a d d i t i o n a l award 
o f compensation. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 6, 1987, as r e c o n s i d e r e d August 24, 1987, 
i s a f f i r m e d . We approve a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s 
c o u n s e l , n o t t o exceed $291.00. 

Board Member C r i d e r c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I j o i n t h e Board's o p i n i o n i n s o f a r as i t r e j e c t s t h e i n s u r e r ' s r e q u e s t f o r 
an o f f s e t . I b e l i e v e , however, t h a t c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r 
overcoming t h e i n s u r e r ' s e f f o r t t o reduce her compensation. T h e r e f o r e , I 
d i s s e n t on t h a t i s s u e . 

The i n s u r e r sought Board r e v i e w o f t h e Referee's o r d e r t h a t d e c l i n e d t o 
a u t h o r i z e an o f f s e t . We have a f f i r m e d t h e Referee's o r d e r . I n e f f e c t , we have 
d e c l i n e d t o reduce her e n t i t l e m e n t t o f u t u r e permanent d i s a b i l i t y c o mpensation 
by r e f u s i n g t o a l l o w such compensation t o be reduced by t h e a l l e g e d o v e r p a i d 
t e m p o r a r y d i s a b i l i t y compensation. Consequently, c l a i m a n t i s e n t i t l e d t o an 
i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s on r e v i e w under ORS 6 5 6 . 3 8 2 ( 2 ) . 

I n r e a c h i n g a c o n t r a r y c o n c l u s i o n , t h e Board r e l i e s on t h e Board's d e c i 
s i o n i n Lawrence N S u l l i v a n , 39 Van N a t t a 88 ( 1 9 8 7 ) . I n S u l l i v a n , we h e l d t h a t 
c l a i m a n t was n o t e n t i t l e d t o an i n s u r e r - p a i d f e e f o r s u c c e s s f u l l y d e f e n d i n g 
a g a i n s t a c a r r i e r ' s a p p e a l o f a Referee's o r d e r d e c l i n i n g t o g r a n t an o f f s e t . 
A l t h o u g h S u l l i v a n p u r p o r t e d t o f o l l o w t h e h o l d i n g o f Forney v. Western S t a t e s 
Plywood, 297 Or 628, 633 ( 1 9 8 4 ) , Forney does n o t compel t h e S u l l i v a n r e s u l t . 

Forney p e r t a i n e d t o e n t i t l e m e n t t o an a t t o r n e y f e e where c l a i m a n t r e 
q u e s t e d a h e a r i n g c h a l l e n g i n g a u n i l a t e r a l o f f s e t . The r e f e r e e and t h e Board 
c o n c l u d e d t h a t t h e o f f s e t was p e r m i s s i b l e ; c l a i m a n t u l t i m a t e l y p r e v a i l e d b e f o r e 
t h e C o u r t o f A p p e a l s . The Forney c o u r t r e j e c t e d c l a i m a n t ' s c o n t e n t i o n t h a t he 
was e n t i t l e d t o an a t t o r n e y f e e under ORS 656.386(1) f o r " p r e v a i l i n g f i n a l l y " 
because c l a i m a n t d i d n o t p r e v a i l over a d e n i a l o f t h e r i g h t t o c o m p e n s a t i o n ; he 
s i m p l y p r e v a i l e d i n a d i s p u t e over r e c o v e r y o f an overpayment. The c o u r t a l s o 
r e j e c t e d c l a i m a n t ' s p l e a f o r an a t t o r n e y f e e f o r f a i l u r e t o pay compensation due 
under an o r d e r because t h e o f f s e t , h a v i n g been a u t h o r i z e d by a d m i n i s t r a t i v e 
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r u l e , was i n e f f e c t approved by t h e d e t e r m i n a t i o n o r d e r . The c o u r t f i n a l l y con
c l u d e d t h a t no f e e was assessable f o r unreasonable r e s i s t a n c e t o t h e payment o f 
compensation where t h e i n s u r e r had r e l i e d , i n w i t h h o l d i n g compensation t o r e 
c o v e r an overpayment, on t h e r u l e . 

The Forney c o u r t found ORS 656.382(2) t o be i n a p p l i c a b l e . Here, as i n 
S u l l i v a n , i t i s a p p l i c a b l e because t h e i n s u r e r , n o t c l a i m a n t , i s s e e k i n g r e v i e w , 
and i s a t t e m p t i n g t o reduce c l a i m a n t ' s compensation by o b t a i n i n g o f f s e t a u t h o r 
i z a t i o n . An o f f s e t i s an "adjustment o f compensation". ORS 656. 2 6 8 ( 1 0 ) . A 
p a r t y s e e k i n g o f f s e t a u t h o r i z a t i o n contends t h a t c l a i m a n t wasn't e n t i t l e d t o a l l 
o f t h e compensation she was p a i d . A r e q u e s t f o r r e v i e w s e e k i n g an o f f s e t i s , 
t h e r e f o r e , a r e q u e s t f o r a r e d u c t i o n i n compensation. 

C l a i m a n t has not conceded t h a t she has been o v e r p a i d . We have n o t f o u n d 
t h a t she was o v e r p a i d . A l t h o u g h she may agree t h a t she was o v e r p a i d i f t h i s 
i s s u e i s t i m e l y r a i s e d i n a f u t u r e h e a r i n g , i t cannot now be s a i d as we do here 
t h a t t h e amount o f c l a i m a n t ' s compensation was n o t p u t i n i s s u e by t h e o f f s e t 
r e q u e s t . Inasmuch as t h e i n s u r e r ' s r e q u e s t has been u n s u c c e s s f u l , c l a i m a n t i s 
e n t i t l e d t o an i n s u r e r - p a i d f e e . 

F e b r u a r y 23, 1990 C i t e as 42 Van N a t t a 399 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JERRY HANSEN, Claimant 
WCB Case No. 86-18118 

ORDER ON REMAND 
W i l l n e r & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Rankin, e t a l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals. 
P u r s u a n t t o t h e c o u r t ' s February 9, 1990 o r d e r , c l a i m a n t ' s p e t i t i o n f o r s e r v i c e s 
r e n d e r e d b e f o r e t h e Board has been remanded f o r our d e t e r m i n a t i o n . 

On January 23, 1989, we r e v e r s e d a Referee's o r d e r , w h i c h had u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m . J e r r y Hansen, 41 Van N a t t a 134 
(1 9 8 9 ) . The i n s u r e r p e t i t i o n e d f o r j u d i c i a l r e v i e w . On November 15, 1989, t h e 
c o u r t a f f i r m e d our o r d e r w i t h o u t o p i n i o n . P h i l i p s I n d u s t r i e s v. Hansen, 99 Or 
App 488 (1989) . 

T h e r e a f t e r , c l a i m a n t s u b m i t t e d a p e t i t i o n f o r a t t o r n e y f e e s t o t h e 
c o u r t f o r h i s c o u n s e l ' s s e r v i c e s a t t h e h e a r i n g , Board, and c o u r t l e v e l . The 
c o u r t awarded an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d i n defense o f 
t h e Board o r d e r . That p o r t i o n o f t h e p e t i t i o n w h i c h p e r t a i n e d t o t h e h e a r i n g 
and Board l e v e l has been remanded t o us f o r c o n s i d e r a t i o n . 

C l a i m a n t ' s c o u n s e l f a i l e d t o p r o v i d e a s t a t e m e n t o f s e r v i c e s w i t h i n 
15 days o f t h e f i l i n g o f t h e l a s t b r i e f on Board r e v i e w . See OAR 438-15-
0 2 8 ( 1 ) ( c ) . Y e t , d e s p i t e t h e u n t i m e l y submission o f h i s r e q u e s t f o r an a t t o r n e y 
f e e , we pr o c e e d w i t h our d e t e r m i n a t i o n because j u r i s d i c t i o n o v e r t h i s i s s u e has 
r e t u r n e d t o us. See Ma r i e C. Walsh, 41 Van N a t t a 777 (1989) (When a s t a t e m e n t 
o f s e r v i c e s has been u n t i m e l y s u b m i t t e d , t h e Board can address a t t o r n e y f e e r e 
q u e s t s , p r o v i d e d t h a t i t has j u r i s d i c t i o n t o do so.) 

A f t e r r e v i e w o f t h e p e t i t i o n f o r a t t o r n e y f e e s and c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(6), we f i n d t h a t $2,600 i s a r e a s o n a b l e 
i n s u r e r - p a i d a t t o r n e y f e e f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g and on 
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r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y . I n r e a c h i n g t h i s c o n c l u s i o n , we 
no t e t h a t a p o r t i o n o f c l a i m a n t ' s a t t o r n e y ' s e f f o r t s on r e v i e w were d e v o t e d t o 
an e v i d e n t i a r y i s s u e and a m o t i o n t o remand. Inasmuch as each o f t h e s e m a t t e r s 
were d e c i d e d i n a manner c o n t r a r y t o c l a i m a n t ' s p o s i t i o n , such e f f o r t s have n o t 
been c o n s i d e r e d i n our d e t e r m i n a t i o n o f a re a s o n a b l e a t t o r n e y f e e . 

I T I S SO ORDERED. 

400 C i t e as 42 Van N a t t a 400 (1990) F e b r u a r y 23, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
JERRY M. McCLUNG, Claimant 

WCB Case No. 87-18865 
ORDER ON REVIEW 

Rhoten, e t a l , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t : ( 1 ) f o u n d 
c l a i m a n t had e s t a b l i s h e d good cause f o r h i s f a i l u r e t o f i l e a r e q u e s t f o r h e a r 
i n g w i t h i n 60 days o f r e c e i p t o f t h e i n s u r e r ' s d e n i a l ; (2) s e t a s i d e t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s l e f t f o o t a m p u t a t i o n . C l a i m a n t c r o s s - r e q u e s t s r e 
v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t awarded an assessed f e e o f 
$2,000 f o r p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s d e n i a l . On r e v i e w , t h e i s s u e s a r e 
t i m e l i n e s s , c o m p e n s a b i l i t y , and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t worked as a s e c u r i t y g u a r d , p a t r o l l i n g t h e p a r k i n g l o t and b u i l d 
i n g s a t a f o o d p r o c e s s i n g p l a n t . C laimant s u f f e r s f r o m p r e e x i s t i n g d i a b e t e s . 
He was f i r s t h o s p i t a l i z e d f o r d i a b e t e s i n 1968. I n 1985, c l a i m a n t s u f f e r e d f r o m 
a d i a b e t i c u l c e r on t h e p l a n t a r aspect o f t h e l e f t f o o t , however, t h a t s o r e 
h e a l e d i t s e l f . 

I n May, 1987, c l a i m a n t developed a d i a b e t i c u l c e r on t h e u n d e r s i d e o f h i s 
l e f t f o o t below t h e s m a l l t o e . On J u l y 16, 1987, Dr. G a l l a g h e r , M.D., o r t h o p e 
d i s t , p l a c e d c l a i m a n t i n a s h o r t l e g c a s t . 

C l a i m a n t worked on J u l y 18, 1987. He p a t r o l l e d t h e p a r k i n g l o t f o r 7 
ho u r s . Towards t h e end o f h i s s h i f t , c l a i m a n t e x p e r i e n c e d p a i n i n t h e r e g i o n o f 
h i s l e f t b i g t o e . There was a new sore j u s t beyond where t h e c a s t ended. 

On J u l y 23, 1987, Dr. G a l l a g h e r removed c l a i m a n t ' s s h o r t l e g c a s t . 
C l a i m a n t f i l e d a c l a i m on August 7, 1987, s t a t i n g t h a t " w a l k i n g on j o b worsened 
t h e s o r e " on h i s l e f t f o o t . (Ex. 4 ) . 

On August 13, 1987, c l a i m a n t had a Syme a m p u t a t i o n w i t h r e m o v a l o f h i s 
t o e s and p a r t o f h i s f o o t . He was d i s c h a r g e d from t h e h o s p i t a l on August 20, 
1987. 

The i n s u r e r ' s d e n i a l was i s s u e d on September 2, 1987, and r e c e i v e d by 
c l a i m a n t two days l a t e r . The d e n i a l a d v i s e d c l a i m a n t t h a t i f he d i s a g r e e d w i t h 
t h e i n s u r e r ' s d e c i s i o n he s h o u l d r e q u e s t a h e a r i n g f r o m t h e Workers' Compensa
t i o n Board w i t h i n 60 days f r o m t h e d a t e o f d e n i a l . 
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C l a i m a n t was r e a d m i t t e d t o t h e h o s p i t a l on September 2, 1987, c o m p l a i n i n g 
o f d i a r r h e a , nausea, and v o m i t i n g . D u r i n g t h e p e r i o d b e f o r e h i s r e h o s p i t a l i z a -
t i o n , c l a i m a n t had l o s t a s i g n i f i c a n t amount o f w e i g h t due t o heavy d i a r r h e a and 
b l e e d i n g f r o m t h e rectum. A t t h e h o s p i t a l , c l a i m a n t was p l a c e d on I V and g i v e n 
a n t i b i o t i c s . 

On September 4, 1987, a f t e r r e c e i v i n g t h e d e n i a l l e t t e r , Ms. McClung, 
c l a i m a n t ' s f o r m e r w i f e , c a l l e d t h e Workers' Compensation Board t w i c e and asked 
f o r t h e appea l s forms. However, c l a i m a n t never r e c e i v e d t h e p r o p e r paperwork 
f r o m t h e Board. C l a i m a n t was d i s c h a r g e d from t h e h o s p i t a l on September 9, 1987. 

C l a i m a n t needed 24 hour a s s i s t a n c e a f t e r September 9, 1987. S h o r t l y 
t h e r e a f t e r , S e n i o r S e r v i c e s D i v i s i o n h i r e d Ms. McClung t o p r o v i d e t h a t c a r e . I n 
t u r n , she cooked, gave i n s u l i n s h o t s , wrapped bandages, soaked and p r o v i d e d warm 
pads f o r c l a i m a n t ' s stump. ( T r . 2 2 ) . 

Between t h e September 9, 1987, h o s p i t a l d i s c h a r g e and t h e October 1, 1987, 
h o s p i t a l i z a t i o n , c l a i m a n t was on m e d i c a t i o n t o keep him from h a v i n g n i g h t m a r e s . 
C l a i m a n t w o uld l o o k a t what was l e f t o f h i s f o o t and c r y . He was concerned 
about what t h e f u t u r e h e l d f o r him. Towards t h e end o f September, Ms. McClung 
n o t i c e d t h a t c l a i m a n t ' s stump was d i s c o l o r e d . 

C o n s e q u e n t l y , c l a i m a n t r e t u r n e d t o t h e h o s p i t a l on October 1 , 1987 f o r 
f u r t h e r a m p u t a t i o n below t h e knee. He was d i s c h a r g e d f r o m t h e h o s p i t a l on 
October 5, 1987. 

D u r i n g b o t h p e r i o d s c l a i m a n t was p l a c e d on v a r i o u s m e d i c a t i o n s f o r t h e 
p a i n , i n c l u d i n g V i s k e n , Dyazide, Capoten, Perrous s u l f a t e , Zantac, P e r c o c e t , 
V i s t a r i l , and V a l i u m . The m e d i c a t i o n caused c l a i m a n t h a l l u c i n a t i o n s . 

C l a i m a n t went t o see an a t t o r n e y on December 10, 1987. He had stopped 
t a k i n g t h e m e d i c a t i o n a week b e f o r e , and t h e r e f o r e r e g a i n e d h i s m e n t a l 
a l e r t n e s s . 

C l a i m a n t ' s h e a r i n g r e q u e s t from t h e i n s u r e r ' s d e n i a l was r e c e i v e d by t h e 
H e a r i n g s D i v i s i o n on December 14, 1987, more t h a n 60 days a f t e r t h e d e n i a l . 

Based on demeanor, b o t h c l a i m a n t and Ms. McClung were c r e d i b l e w i t n e s s e s . 

CONCLUSIONS OF LAW 

A l t h o u g h c l a i m a n t d i d n o t f i l e a t i m e l y h e a r i n g r e q u e s t , t h e R eferee found 
t h a t he had good cause f o r f a i l i n g t o do so. S p e c i f i c a l l y , t h e R e f e r e e reasoned 
t h a t c l a i m a n t had demonstrated "excusable n e g l e c t " based on c l a i m a n t ' s m e d i c a l 
c o n d i t i o n (two a m p u t a t i o n s ) , and t h e accompanying m e d i c a t i o n . We agree. 

A h e a r i n g r e q u e s t must be f i l e d w i t h i n 60 days a f t e r c l a i m a n t i s n o t i f i e d 
o f a d e n i a l . ORS 656.319 ( l ) ( a ) . A r e q u e s t f i l e d a f t e r 60 days b u t n o t more 
t h a n 180 days a f t e r n o t i f i c a t i o n o f d e n i a l i s v a l i d i f t h e c l a i m a n t e s t a b l i s h e s 
t h a t he had good cause f o r f a i l u r e t o f i l e w i t h i n 60 days. ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 
C l a i m a n t has t h e burden t o e s t a b l i s h good cause f o r f a i l u r e t o f i l e t i m e l y . 
Hempel v. SAIF, 100 Or App 68 (January, 3, 1990). 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t was n o t t i m e l y f i l e d . 
T h at d e l a y may n e v e r t h e l e s s be excused i f c l a i m a n t had good cause f o r l a t e 
f i l i n g . See ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s 
has been equa t e d t o t h e s t a n d a r d o f "mista k e , i n a d v e r t e n c e , s u r p r i s e o r excus
a b l e n e g l e c t " r e c o g n i z e d under ORCP 71B(1) and former ORS 18.160. Anderson v. 
P u b l i s h e r s Paper Co., 78 Or App 513, 517, r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o 
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Brown v. EBI Companies, 289 Or 455 (19 8 0 ) . The c o u r t s a r e l i b e r a l i n g r a n t i n g 
r e l i e f [ u n d e r ORS 18.1 6 0 ] , f o r t h e p o l i c y o f t h e law i s t o a f f o r d a t r i a l upon 
t h e m e r i t s when i t can be done w i t h o u t v i o l e n c e t o t h e s t a t u t e . V o o r h i e s v. 
Wood, Tatum, Mosser, 81 Or App 336, 339 (19 8 6 ) . 

Based on demeanor, t h e Referee found c l a i m a n t and Ms. McClung e n t i r e l y 
c r e d i b l e w i t n e s s e s . A c c o r d i n g l y , we d e f e r t o t h e Referee's d e t e r m i n a t i o n o f 
c r e d i b i l i t y because o f h i s o p p o r t u n i t y t o observe t h e w i t n e s s e s . See Humphrey v. 
SAIF, 58 Or App 360 ( 1 9 8 2 ) . 

Here, c l a i m a n t had h i s f o o t amputated on August 13, 1987. D u r i n g t h i s 
p e r i o d , c l a i m a n t was p l a c e d on v a r i o u s m e d i c a t i o n s i n c l u d i n g V i s k e n , D y a z i d e , 
Capoten, F e r r o u s s u l f a t e , Zantac, P e r c o c e t , V i s t a r i l , and V a l i u m . On September 
2, 1987, c l a i m a n t was r e a d m i t t e d t o t h e h o s p i t a l , s u f f e r i n g f r o m , " . . . f o u r days 
o f d i a r r h e a , one day o f nausea and v o m i t i n g . " (Ex. 12 - 1 ) . A l s o , on September 
2, 1987, t h e i n s u r e r i s s u e d i t s d e n i a l r e g a r d i n g c l a i m a n t ' s f o o t c o n d i t i o n . 

Ms. McClung r e c e i v e d t h e d e n i a l l e t t e r , and re a d t h e c o n t e n t s t o c l a i m a n t . 
However, she was n o t s u r e t h a t he u n d e r s t o o d t h e d e n i a l ' s meaning. ( T r . 2 9 ) . 
S h o r t l y t h e r e a f t e r , Ms. McClung t w i c e c a l l e d t h e Workers' Compensation Board f o r 
i n f o r m a t i o n r e g a r d i n g t h e appeals proc e s s . D e s p i t e t h e s e a t t e m p t s , no p e r t i n e n t 
i n f o r m a t i o n was s e n t t o c l a i m a n t o r Ms. McClung. 

S h o r t l y t h e r e a f t e r , on September 8, 1987, c l a i m a n t was d i s c h a r g e d f r o m t h e 
h o s p i t a l . A f t e r w a r d s , c l a i m a n t n o t e d t h a t , " . . . I l a i d on t h e couch and was un
a b l e t o h a r d l y p i c k m y s e l f up. I c o u l d n o t r o l l o v e r . I c o u l d n o t go t o t h e 
bathroom on my own — had t o buy a p o t t y c h a i r — and I wa l k e d around on a 
w a l k e r when I d i d w a l k . " ( T r . 7 0 ) . 

Moreover, c l a i m a n t ' s a m p u t a t i o n began t o f a i l f rom l a c k o f v a s c u l a r 
s u p p l y . Gangrene r e t u r n e d and i n f e c t e d t h e a n t e r i o r o n e - h a l f o f t h e stump o f 
t h e r e m a i n i n g p o r t i o n o f h i s l e f t l e g . Claimant was r e a d m i t t e d t o t h e h o s p i t a l 
on October 1, 1987, and underwent a second a m p u t a t i o n j u s t below t h e knee. 

C l a i m a n t c o n t i n u e d t o t a k e m e d i c a t i o n when he r e t u r n e d home on October 5, 
1987. These m e d i c a t i o n s caused him t o h a l l u c i n a t e . C l a i m a n t i n d i c a t e d : 

" W e l l I spent most o f my t i m e l a y i n g on t h e bed, and 
I would h a l l u c i n a t e and t h i n k t h a t I ' d knock my 
w a t e r o v e r o r I was f a l l i n g o u t o f bed. My s t u b , i f 
I l i f t e d i t up and p u t i t on t h e m a t t r e s s , would 
s c a r e me t o d e a t h , because I f e l t t h a t I s t u c k i t 
t h r o u g h a huge whole i n t h e m a t t r e s s . And I r e a l l y 
had q u i t e a h a r d t i m e i n knowing who I was and where 
I was. I j u s t c o u l d n ' t g e t i t t o g e t h e r . " ( T r . 72) 
(Emphasis added). 

D u r i n g t h e month o f October , c l a i m a n t o n l y l e f t home t o see h i s p h y s i c i a n . ( T r . 
7 2 ) . I n November, 1987, he l e f t t h e house a few t i m e s t o accompany Ms. McClung 
t o t h e g r o c e r y s t o r e and t o see h i s d o c t o r . C l a i m a n t would s i t i n t h e c a r w h i l e 
she bought g r o c e r i e s . 

C l a i m a n t ceased t a k i n g t h e m e d i c a t i o n d u r i n g t h e f i r s t week o f December, 
1987. T h e r e a f t e r , he began t o t h i n k more c l e a r l y , and stopped h a l l u c i n a t i n g . 
C l a i m a n t sought l e g a l c o u n s e l on December 10, 1987. The r e q u e s t f o r h e a r i n g was 
f i l e d t h e n e x t day. 
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We f i n d t h a t t h e c o m b i n a t i o n o f m e d i c a t i o n and c l a i m a n t ' s p h y s i c a l / m e n t a l 
c o n d i t i o n c r e a t e s u f f i c i e n t good cause based on "excusable n e g l e c t " . Once 
c l a i m a n t r e g a i n e d f u l l m e n t a l a l e r t n e s s , he d i l i g e n t l y o b t a i n e d l e g a l c o u n s e l , 
and f i l e d a r e q u e s t f o r h e a r i n g . We conclude t h a t c l a i m a n t has e s t a b l i s h e d "good 
cause" f o r h i s u n t i m e l y h e a r i n g r e q u e s t . 

C o m p e n s a b i l i t y 

The R e f e r e e found t h a t c l a i m a n t had proven t h a t h i s u l c e r c o n d i t i o n was 
c a u s a l l y r e l a t e d t o h i s w a l k i n g on g r a v e l a t work. We agree. 

To e s t a b l i s h c o m p e n s a b i l i t y o f h i s f o o t c o n d i t i o n , c l a i m a n t must show, by a 
preponderance o f t h e ev i d e n c e , t h a t t h e J u l y 18, 1987, work i n c i d e n t i s a mate
r i a l c o n t r i b u t i n g cause t o h i s c u r r e n t d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 
Hutcheson v. Weyerhaeuser, 288 Or 5 1 , 56 (19 7 9 ) . The i s s u e o f whether c l a i m a n t ' s 
need f o r m e d i c a l s e r v i c e s i s c a u s a l l y r e l a t e d t o t h e 1987 i n c i d e n t i s a complex 
m e d i c a l q u e s t i o n . Thus, w h i l e c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n 
o f t h i s i s s u e t u r n s on an a n a l y s i s o f m e d i c a l e v i d e n c e . U r i s v. Compensation 
Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 
109 ( 1 9 8 5 ) . 

On J a n u a r y 27, 1988, t h e t r e a t i n g o r t h o p e d i c surgeon. Dr. G a l l a g h e r , de
c l a r e d , " I t i s my o p i n i o n t h a t i t i s more r e a s o n a b l e t h a n n o t t h a t Mr. McClung's 
u l c e r on t h e p l a n t a r aspect o f t h e l e f t g r e a t t o e deve l o p e d as a r e s u l t o f h i s 
w a l k i n g i n h i s c a s t on g r a v e l and uneven s u r f a c e s d u r i n g h i s 8-hour work day." 
(Ex. 1 8 - 1 ) . G a l l a g h e r c o n t i n u e d on t o not e t h a t c l a i m a n t underwent a m p u t a t i o n o f 
t h e l e f t f o o t because o f t h e u l c e r a t i o n on t h e p l a n t a r a s p e c t o f t h e l e f t g r e a t 
t o e . I d . Moreover, on February 12, 1988, G a l l a g h e r reasoned; 

"As you know, Mr. McClung developed a deep and un
h e a l i n g u l c e r on t h e bottom o f h i s l e f t g r e a t t o e 
w h i l e i n t h i s c a s t . I d i d s t a t e t o Mr. Warren t h a t 
I f e l t t h a t t h e r e q u i r e m e n t t h a t he w a l k on g r a v e l 
had d i r e c t c a u s a t i o n as r e g a r d s t h e u l c e r on t h e 
p l a n t a r aspect o f t h e g r e a t t o e and, t h e r e f o r e , d i d 
l e a d t o a m p u t a t i o n o f t h e f o o t . " (Ex. 20) (Emphasis 
added). 

I n a d d i t i o n , t h e t r e a t i n g p h y s i c i a n f o r c l a i m a n t ' s d i a b e t i c c o n d i t i o n , Dr. 
R o b e r t s , M.D., c o n c u r r e d w i t h Dr. G a l l a g h e r ' s c o n c l u s i o n s . 

Ms. McClung t e s t i f i e d t h a t i n June o r J u l y , 1987, c l a i m a n t d e v e l o p e d a sore 
on t h e b o t t o m o f h i s l e f t f o o t . The sore resembled a c a l l u s where t h e t o p had 
come o f f . I t was on t h e o u t s i d e r i d g e o f h i s l e f t f o o t , and was c l o s e s t t o t h e 
l i t t l e t o e . A f t e r t h e c a s t was a p p l i e d , c l a i m a n t r e t u r n e d t o work as a s e c u r i t y 
g u a r d . A c c o r d i n g t o Ms. McClung, t h e new sore developed on c l a i m a n t ' s b i g t o e 
r i g h t where t h e c a s t would come i n t o c o n t a c t w i t h h i s f o o t . On t h e n i g h t o f J u l y 
18, 1987, c l a i m a n t had p a t r o l l e d f o r a p p r o x i m a t e l y seven h o u r s , and wa l k e d an 
e s t i m a t e d f i f t e e n m i l e s . He r e p e a t e d t h i s r o u t i n e t h e n e x t day. When Dr. 
G a l l a g h e r removed t h e c a s t he found t h a t t h e sore w h i c h had i n s t i g a t e d t h e c a s t 
had h e a l e d , however, a new sor e had developed. ( T r . 6 6 ) . 

The i n s u r e r d i d n o t d i s p u t e t h a t t h e i n j u r y t o c l a i m a n t ' s f o o t was caused 
by t h e r u b b i n g o f t h e c a s t a g a i n s t t h e f o o t , which i n t u r n a g g r a v a t e d t h e p r e 
e x i s t i n g d i s e a s e . I n s t e a d , t h e i n s u r e r a s s e r t s t h a t t h e r e was n o t h i n g i n t h e 
r e c o r d w h i c h i n d i c a t e s t h a t t h i s same sore would n o t have d e v e l o p e d f r o m t h i s 
c a s t , even i f c l a i m a n t had n o t been w o r k i n g . We f i n d t h i s a s s e r t i o n u n p e r s u a s i v e 
i n l i g h t o f t h e a f o r e m e n t i o n e d m e d i c a l o p i n i o n s . 
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Dr. G a l l a g h e r was i n a s u p e r i o r p o s i t i o n t o assess c l a i m a n t ' s f o o t c o n d i 
t i o n . W h i l e he d i d f i n d t h e q u e s t i o n o f whether c l a i m a n t ' s f i r s t s o r e would have 
h e a l e d on i t s own d i f f i c u l t , G a l l a g h e r p o i n t e d o u t t h a t a p r i o r d i a b e t i c u l c e r on 
t h e p l a n t a r a s p e c t o f t h e l e f t f o o t had h e a l e d i n 1985, and more t o t h e p o i n t , 
t h e u l c e r i n t h e case a t hand had shown evidence o f h e a l i n g . Dr. G a l l a g h e r con
c l u d e d t h a t he would n o t have amputated c l a i m a n t ' s f o o t based s o l e l y on t h e e x i s 
t e n c e o f t h e f i r s t d i a b e t i c u l c e r . Moreover, G a l l a g h e r o p i n e d , "Two f a c t s were 
o b v i o u s i n August '87 p r i o r t o a m p u t a t i o n . The f i r s t was t h a t t h e u l c e r u n d e r 
n e a t h t h e g r e a t t o e was n o t g o i n g t o h e a l . The second f a c t was t h a t t h e d i a b e t i c 
u l c e r on t h e p l a n t a r aspect o f t h e l e f t f o o t was h e a l i n g . " (Ex. 1 8 - 2 ) . G a l l a g h e r 
was c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r a s u b s t a n t i a l t i m e , and as t h e t r e a t i n g 
p h y s i c i a n was a b l e t o observe t h e e v o l u t i o n o f c l a i m a n t ' s f o o t c o n d i t i o n . 
S i g n i f i c a n t l y , he f e l t t h a t c l a i m a n t ' s two a m p u t a t i o n s were more p r o b a b l y t h a n 
n o t caused by t h e work r e l a t e d u l c e r a t i o n on t h e p i a n t a r a s p e c t o f t h e g r e a t t o e , 
r a t h e r t h a n t h e o r i g i n a l d i a b e t i c u l c e r . Because o f h i s f i r s t - h a n d e x p o s u r e t o 
and knowledge o f c l a i m a n t ' s c o n d i t i o n , we g i v e h i s o p i n i o n g r e a t w e i g h t . See 
A r g o n a u t I n s u r a n c e v. Maqeske, 93 Or App 698, 702 ( 1 9 8 8 ) . 

Based on demeanor, t h e Referee found b o t h c l a i m a n t and Ms. McClung t o be 
e n t i r e l y c r e d i b l e w i t n e s s e s . 'We-defer t o t h e Referee's d e t e r m i n a t i o n o f c r e d i 
b i l i t y because o f h i s o p p o r t u n i t y t o o b s e r v e . t h e w i t n e s s e s . See Humphrey v. 
SAIF, 58 Or App 360 ( 1 9 8 2 ) . H e r e , . c l a i m a n t and Ms. McClung t e s t i f i e d r e g a r d i n g 
t h e r e l a t i o n s h i p between t h e c a s t and. t h e development o f t h e d i a b e t i c u l c e r on 
t h e l e f t b i g t o e . There i s no p e r s u a s i v e e v i d e n c e i n t h e r e c o r d t h a t undermines 
c l a i m a n t ' s e v i d e n c e c o n c e r n i n g t h e onset o f t h e second d i a b e t i c u l c e r . 

C l a i m a n t has p r o v e d , t o a r e a s o n a b l e m e d i c a l p r o b a b i l i t y , a m a t e r i a l r e l a 
t i o n s h i p between t h e u l c e r caused by w a l k i n g on g r a v e l a t work, and t h e subse
quent need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , c l a i m a n t ' s u l c e r w h i c h gave r i s e 
t o t h e a m p u t a t i o n i s compensable. 

A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t ' s ' a t t o r n e y a r e a s o n a b l e a t t o r n e y f e e o f 
$2,000, t o be p a i d by t h e i n s u r e r . We agree. 

We c o n c l u d e t h a t an a t t o r n e y f e e award o f $2,000 r e a s o n a b l y compensates 
c l a i m a n t ' s c o u n s e l f o r s e r v i c e s r e n d e r e d r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e . See 
Weyerhaeuser Co. v. F i l l m o r e , 98 Or App 567, 571 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 29, 1988, i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e t i m e l i n e s s a n d . c o m p e n s a b i l i t y i s s u e s , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e of. $800, t o be p a i d by t h e i n s u r e r . The Board approves a 
c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , n o t t o exceed $1,860. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARIO MIRANDA, Claimant 
WCB Case No. 87-09985 

ORDER ON REVIEW (REMANDING) 
Gin s b u r g , Gomez & Neal, Claimant A t t o r n e y s 
J u l i a P h i l b r o o k ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r , N i c h o l s , and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r d i s m i s s i n g h i s r e q u e s t 
f o r h e a r i n g on t h e i s s u e s o f e x t e n t o f permanent p a r t i a l d i s a b i l i t y , m e d i c a l 
s e r v i c e s , p r e m a t u r e c l o s u r e and a g g r a v a t i o n . On r e v i e w , t h e i s s u e s a r e d i s 
m i s s a l and remand. We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u f f e r e d a back i n j u r y on J u l y 2, 1986. The SAIF C o r p o r a t i o n 
a c c e p t e d t h e c l a i m f o r t h o r a c i c s t r a i n . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 15, 1987. 
Cl a i m a n t r e q u e s t e d a h e a r i n g s p e c i f y i n g t h e f o l l o w i n g i s s u e s : Temporary 

t o t a l and t e m p o r a r y p a r t i a l d i s a b i l i t y ; premature c l a i m c l o s u r e ; a g g r a v a t i o n ; 
e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y ; m e d i c a l s e r v i c e s ; and p e n a l 
t i e s and a t t o r n e y fees.. 

H e a r i n g was s e t f o r A p r i l 26, 1988. Clai m a n t appeared t h r o u g h c o u n s e l . 
He d i d n o t p e r s o n a l l y a t t e n d . 

The R e f e r e e r e c e i v e d e x h i b i t s . 
SAIF moved t o d i s m i s s , c o n t e n d i n g t h a t : a h e a r i n g c o u l d n o t be conducted 

i n c l a i m a n t ' s absence; t h e r e was no b a s i s f o r c o n t i n u a n c e o r postponement; and 
t h u s t h e r e q u e s t f o r h e a r i n g s h o u l d be d i s m i s s e d . 

C l a i m a n t ' s c o u n s e l opposed t h e m o t i o n and r e q u e s t e d t o pr o c e e d i n 
c l a i m a n t ' s absence. He d i d n o t seek a postponement o r c o n t i n u a n c e . 

The R eferee d i s m i s s e d t h e r e q u e s t f o r h e a r i n g , r e l y i n g on f o r m e r OAR 438-
06-071. On r e c o n s i d e r a t i o n , he concluded t h a t t h e c l a i m a n t c o u l d proceed on t h e 
p e n a l t y and a t t o r n e y f e e i s s u e t h r o u g h c o u n s e l b u t t h a t t h e h e a r i n g r e q u e s t must 
be d i s m i s s e d as t o t h e r e m a i n i n g i s s u e s . 

C l a i m a n t r e q u e s t e d r e v i e w . 

C l a i m a n t ' s o p e n i n g b r i e f addressed a l l o f t h e i s s u e s r a i s e d i n t h e r e q u e s t 
f o r h e a r i n g . SAIF moves t o s t r i k e t h o s e p o r t i o n s o f t h e b r i e f a d d r e s s i n g any 
i s s u e o t h e r t h a n d i s m i s s a l . SAIF a l s o moves t o s t r i k e e x h i b i t s a t t a c h e d t o 
c l a i m a n t ' s b r i e f . 

F i n a l l y , c l a i m a n t has moved t o remand f o r h e a r i n g on t h e gr o u n d t h a t 
c l a i m a n t has now r e t u r n e d t o t h e U n i t e d S t a t e s and i s a v a i l a b l e f o r h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The Referee's o r d e r on r e c o n s i d e r a t i o n i n t e r p r e t e d f o r m e r OAR 438-06-071 
t o p e r m i t c l a i m a n t t o appear t h r o u g h c o u n s e l a t h e a r i n g . However, t h e o r d e r 
c o n c l u d e d t h a t a h e a r i n g cannot be conducted i n t h i s case, c o n s i s t e n t w i t h 
s u b s t a n t i a l j u s t i c e , u n l e s s c l a i m a n t i s a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . 
C l a i m a n t n o t b e i n g a v a i l a b l e , c l a i m a n t ' s r e q u e s t f o r h e a r i n g was d i s m i s s e d . I n 
so h o l d i n g , t h e Referee r e l i e d on John M. Barbour, 36 Van N a t t a 304 ( 1 9 8 4 ) ; 
Edward R. C a n t r e l l , 36 Van N a t t a 312 (19 8 4 ) ; and Warren F. S t i e r , 36 Van N a t t a 
334 ( 1 9 8 4 ) . 

S i n c e t h e Referee's o r d e r , t h e Court o f Appeals d e c i d e d a case w h i c h con
t r o l s t h e i s s u e s h e r e . I n W i l l i a m s v. SAIF, 99 Or App 367 ( 1 9 8 9 ) , t h e C o u r t o f 
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Appeals h e l d t h a t n e i t h e r OAR 438-06-071 nor ORS 656.283(7) r e q u i r e s c l a i m a n t t o 
p e r s o n a l l y a t t e n d a h e a r i n g . Moreover, c l a i m a n t i s e n t i t l e d t o p r o c e e d based on 
t h e w r i t t e n r e c o r d . Her case s h o u l d n o t have been d i s m i s s e d because she d i d n o t 
v o l u n t a r i l y appear and make h e r s e l f a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . 

The v e r s i o n o f f o r m e r OAR 438-06-071, a p p l i c a b l e t o t h i s case reads as 
f o l l o w s : 

" F a i l u r e o f a p a r t y t o appear a t a h e a r i n g w i t h o u t 
good cause c o n s t i t u t e s a w a i v e r o f appearance. I f 
t h e p a r t y f a i l n g t o appear i s t h e p a r t y t h a t r e 
q u e s t e d t h e h e a r i n g , t h e r e q u e s t f o r h e a r i n g may be 
d i s m i s s e d u n l e s s good cause i s shown and t h e o t h e r 
p a r t y i s n o t p r e j u d i c e d t h e r e b y . " 

T h i s v e r s i o n o f t h e r u l e , l i k e t h e v e r s i o n addressed i n W i l l i a m s , a l l o w s 
c l a i m a n t t o appear e i t h e r p e r s o n a l l y o r by c o u n s e l . C l a i m a n t appeared t h r o u g h 
c o u n s e l . T h e r e f o r e , d i s m i s s a l was not p r o p e r under t h e r u l e . Moreover, t h e 
Board cases r e l i e d upon by t h e Referee a re i n c o n s i s t e n t w i t h W i l l i a m s . Conse
q u e n t l y , c l a i m a n t ' s r e q u e s t f o r h e a r i n g s h o u l d n o t have been d i s m i s s e d s i m p l y 
because he d i d n o t a t t e n d t h e h e a r i n g and was n o t a v a i l a b l e f o r c r o s s - e x a m i n a 
t i o n . 

We remand t h e case f o r h e a r i n g on t h e m e r i t s . On remand, no e x h i b i t s h a l l 
be r e c e i v e d w h i c h was n o t s u b m i t t e d i n c o n n e c t i o n w i t h t h e p r i o r h e a r i n g n o r 
s h a l l any w i t n e s s , i n c l u d i n g c l a i m a n t , be p e r m i t t e d t o t e s t i f y who was n o t 
a v a i l a b l e t o and p l a n n i n g on t e s t i f y i n g a t t h e p r i o r h e a r i n g o r under subpoena 
t o t e s t i f y a t t h a t h e a r i n g . 

G i v e n t h i s d i s p o s i t i o n , we do n o t address SAIF's M o t i o n t o S t r i k e o r 
c l a i m a n t ' s M o t i o n t o Remand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 28, 1988, as r e c o n s i d e r e d June 9, 1988, i s 
r e v e r s e d . C l a i m a n t ' s h e a r i n g r e q u e s t i s r e i n s t a t e d , and t h e case i s remanded t o 
Refe r e e S c h u l t z f o r h e a r i n g c o n s i s t e n t w i t h t h e i n s t r u c t i o n s i n o u r o p i n i o n . 

F e b r u a r y 26. 1990 C i t e as 42 Van N a t t a 406 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN J . ALCANTAR, Claimant 

WCB Case Nos. 87-18551, 87-01266 & 88-01581 
ORDER ON RECONSIDERATION 

C a l l a h a n & Gardner, Cl a i m a n t A t t o r n e y s 
L i n d s a y , e t a l , Defense A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 
D a r y l l E. K l e i n , Defense A t t o r n e y 

AIAC has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Board's Order on Review d a t e d 
J a nuary 24, 1990. On Feb r u a r y 2, 1990, we w i t h d r e w o u r o r d e r f o r r e c o n s i d e r a 
t i o n and g r a n t e d t h e p a r t i e s an o p p o r t u n i t y t o respond t o t h e m o t i o n f o r r e c o n 
s i d e r a t i o n . The t i m e w i t h i n w h i c h t o respond h a v i n g now e l a p s e d , we pr o c e e d 
w i t h o u r r e c o n s i d e r a t i o n . 

I n p l a c e o f our January 24, 1990 o r d e r , we i s s u e t h e f o l l o w i n g o r d e r . 
A d j u s t c o r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee N i c h o l s ' o r d e r t h a t : 

(1) s e t a s i d e i t s a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s back c o n d i t i o n ; and (2) up 
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h e l d t h e "new i n j u r y " d e n i a l o f American I n t e r n a t i o n a l A d j u s t m e n t Company 
("AIAC") f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 39 a t t h e h e a r i n g , s u s t a i n e d a compensable s t r a i n t o h i s mid-
and-upper back i n J u l y 1982. The i n j u r y o c c u r r e d w h i l e he was w o r k i n g as a 
p i c k e r a t a mushroom p l a n t . A d j u s t c o accepted t h e c l a i m as a n o n d i s a b l i n g 
i n j u r y , see f o r m e r ORS 656.268(3). Treatment was c o n s e r v a t i v e . By September 
1982, he was m e d i c a l l y s t a t i o n a r y w i t h o u t permanent' i m p a i r m e n t . 

B e g i n n i n g i n a p p r o x i m a t e l y 1984, c l a i m a n t began t o work as a j a n i t o r a t 
t h e mushroom p l a n t . T h i s work p r i m a r i l y c o n s i s t e d o f sweeping, mopping, and 
c l e a n i n g t a b l e s . He worked w i t h o u t apparent d i f f i c u l t y and d i d n o t seek e i t h e r 
t e m p o r a r y d i s a b i l i t y b e n e f i t s o r m e d i c a l s e r v i c e s . I n A p r i l 1985, AIAC began 
i t s c o v erage. C l a i m a n t c o n t i n u e d t o work as a j a n i t o r . S h o r t l y t h e r e a f t e r , he 
began t o e x p e r i e n c e a r e c u r r e n c e o f mid-and-upper back p a i n . He sought t r e a t 
ment f r o m Dr. N i c k i l a , a c h i r o p r a c t o r . N i c k i l a t r e a t e d c o n s e r v a t i v e l y and t o o k 
him o f f f u l l - t i m e work f o r a few weeks b e g i n n i n g A p r i l 2 1 , 1986. 

I n t h e f a l l o f 1986, c l a i m a n t was assig n e d t o f l o o r c l e a n i n g d u t i e s . T h i s 
j o b r e q u i r e d r e p e t i t i v e b e n d i n g , p u l l i n g , and s h o v e l i n g . He p e r f o r m e d t h o s e 
a c t i v i t i e s e i g h t hours a day, s i x days a week. A f t e r t h r e e t o f o u r weeks, he 
de v e l o p e d a sha r p p a i n i n h i s mid-and-upper back. As a r e s u l t , he sought t r e a t 
ment f r o m Dr. Shorb, a c h i r o p r a c t o r . Shorb r e s t r i c t e d him t o p a r t - t i m e work f o r 
two months and r e f e r r e d him t o Dr. P o l l a r d , an o r t h o p e d i c surgeon. P o l l a r d 
examined c l a i m a n t i n December 1986. S h o r t l y t h e r e a f t e r , c l a i m a n t resumed f u l l -
t i m e j a n i t o r i a l work. 

A p p a r e n t l y a f t e r r e c e i v i n g t h e r e p o r t s from Shorb and P o l l a r d , A d j u s t c o 
i s s u e d an a g g r a v a t i o n d e n i a l i n January 1987. S e v e r a l months l a t e r , c l a i m a n t 
f i l e d a "new i n j u r y " c l a i m w i t h AIAC. AIAC t i m e l y d e n i e d t h e c l a i m . I n October 
1987, U n i t e d S t a t e s F i d e l i t y and Guaranty Company ("USFG") commenced coverage 
and c l a i m a n t was a s s i g n e d t o garbage dumping d u t i e s . T h i s r e q u i r e d him t o p i c k 
up 40 t o 50 pound boxes o f garbage from t h e f l o o r , l i f t t h e boxes t o c h e s t 
l e v e l , and dump them i n a b i n . He performed t h i s work one day f o r 10 h o u r s . As 
a r e s u l t , h i s back p a i n i n c r e a s e d and he was a p p a r e n t l y t a k e n o f f work by Shorb. 
I n December 1987, he f i l e d a "new i n j u r y " c l a i m w i t h USFG, w h i c h was p r o m p t l y 
d e n i e d . 

The O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t i n F e b r u a r y 1988, p o s t 
h e a r i n g . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e back symptoms a f t e r t h e i n i t i a l i n j u r y i n 
1982, t h o u g h , u n t i l A p r i l 1986, t h e y were n o t d i s a b l i n g . On two o c c a s i o n s i n 
1986, c l a i m a n t ' s work g r a d u a l l y caused an i n c r e a s e i n symptoms and r e s u l t e d i n 
f u r t h e r m e d i c a l s e r v i c e s and d i s a b i l i t y . H i s J u l y 1982 i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s back c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t i n A p r i l 
1986 and t h e r e a f t e r . 

C l a i m a n t ' s work a c t i v i t i e s d u r i n g 1986 d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o 
a w o r s e n i n g o f h i s u n d e r l y i n g back c o n d i t i o n . C l a i m a n t ' s a c t i v i t y i n t h e f a l l 
o f 1987 r e s u l t e d i n a new i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We n o t e t h a t w h i l e a l l p a r t i e s d e s c r i b e t h e work a c t i v i t i e s i n 1986 and 
1987 as o c c u p a t i o n a l i n j u r i e s , the. 1986 exposures a re more p r o p e r l y c l a s s i f i e d 
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as o c c u p a t i o n a l d i s e a s e exposures, s i n c e t h e r e c u r r e n c e o f d i s a b l i n g symptoms 
o c c u r r e d g r a d u a l l y o v e r a p e r i o d o f t i m e w i t h o u t any s p e c i f i c i d e n t i f i a b l e i n c i 
d e n t . V a l t i n s o n v. SAIF, 56 Or App 184 ( 1 9 8 2 ) . We a r e n o t bound, on de novo 
r e v i e w t o t h e p a r t i e s ' c l a s s i f i c a t i o n o f t h e 1986 exposures as i n j u r i e s . A l l e n 
B. Cooper, 40 Van N a t t a 1915 ( 1 9 8 8 ) . 

1986 O c c u p a t i o n a l Disease Exposures 

AIAC d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s d i s a b i l i t y and m e d i c a l s e r v i c e s 
caused by work exposure i n 1986, which we c l a s s i f y as an o c c u p a t i o n a l d i s e a s e . 
By a r g u i n g o n l y r e s p o n s i b i l i t y a t h e a r i n g , A d j u s t c o conceded t h a t c l a i m a n t ' s 
c o n d i t i o n i n 1986 and 1987 was m a t e r i a l l y r e l a t e d t o i t s 1982 a c c e p t e d i n j u r y 
c l a i m . See Judy Witham. 40 Van N a t t a 1982 (1988) (where acquiescence t o a .307 
o r d e r i s a c o n c e s s i o n o f a l l c o m p e n s a b i l i t y d e f e n s e s ) . Even t h o u g h no .307 
o r d e r i s s u e d i n t h i s case, by a s s e r t i n g o n l y a r e s p o n s i b i l i t y d e f e n s e a t h e a r 
i n g , A d j u s t c o waived i t s a b i l i t y t o a s s e r t t h a t c l a i m a n t ' s c o n d i t i o n s i n 1986 
and 1987 were n o t r e l a t e d t o i t s accepted c l a i m . 

I n o r d e r t o s h i f t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t mid and upper back 
c o n d i t i o n t o AIAC, t h e r e must be evidence t h a t t h e l a t e r work exposure 
" i n d e p e n d e n t l y c o n t r i b u t e d t o a w orsening o f t h e u n d e r l y i n g c o n d i t i o n . " Hensel 
Phelps v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 

No d o c t o r o p i n e s t h a t c l a i m a n t ' s work exposure i n 1986 i n d e p e n d e n t l y con
t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . T h e r e f o r e , we c o n c l u d e t h a t 
A d j u s t c o ' s a c c e p t e d c l a i m does n o t s h i f t t o AIAC f o r any o c c u p a t i o n a l d i s e a s e 
d u r i n g i t s c overage. 

1987 I n j u r y 

USFG d e n i e d c l a i m a n t ' s c l a i m f o r work exposure d u r i n g t h e f a l l o f 1987 
w h i c h we c l a s s i f y as an o c c u p a t i o n a l i n j u r y . 

We f i n d t h a t c l a i m a n t s u s t a i n e d a w o r k - r e l a t e d i n j u r y i n t h e f a l l o f 1987 
when, a f t e r one day o f dumping garbage, he r e q u i r e d a d d i t i o n a l m e d i c a l s e r v i c e s 
and s u f f e r e d a d d i t i o n a l t e m p o r a r y d i s a b i l i t y . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

H a v i n g e s t a b l i s h e d a w o r k - r e l a t e d i n j u r y , t h e q u e s t i o n remains w h e t h e r 
t h i s i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o a w orsening o f t h e u n d e r l y i n g 
c o n d i t i o n . 

Dr. N i c k i l a o p i n e s t h a t t h e new work exposure i n d e p e n d e n t l y c o n t r i b u t e s t o 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . That o p i n i o n was by way o f a c h e c k - t h e - b o x 
answer on c l a i m a n t ' s a t t o r n e y ' s l e t t e r . (Ex. 1 3 ) . T h i s o p i n i o n i s w h o l l y con-
c l u s o r y and w i t h o u t any e x p l a n a t i o n . M a r s h a l l v. Boise Cascade, 82 Or App 130, 
133 ( 1 9 8 6 ) ; G l o r i a A. Bembrv, 40 Van N a t t a 1076 ( 1 9 8 8 ) ; Kenneth C. Snow, 39 
Van N a t t a 743 ( 1 9 8 7 ) . Moreover, h i s c o n c l u s i o n appears t o be a t odds w i t h h i s 
p r i o r r e p o r t t h a t c l a i m a n t ' s c o n d i t i o n was p r i m a r i l y due t o t h e 1982 i n j u r y and 
a l s o w i t h c l a i m a n t ' s t e s t i m o n y t h a t he had o n l y one day's a c t i v i t y b e f o r e he 
"got h u r t " a g a i n , n o t t h e two month's a c t i v i t y r e l a t e d i n h i s r e p o r t . Because 
h i s o p i n i o n i s c o n c l u s o r y , i s based on i n a c c u r a t e h i s t o r y and has an u n e x p l a i n e d 
change o f o p i n i o n , we g i v e h i s o p i n i o n no w e i g h t . K e l s o v. C i t y o f Salem, 87 Or 
App 630 ( 1 9 8 7 ) ; M a r s h a l l . s upra; M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 
473 ( 1 9 7 7 ) . 

Dr. Shorb o p i n e s t h a t c l a i m a n t ' s need f o r m e d i c a l s e r v i c e s and h i s r e s u l t 
i n g d i s a b i l i t y i n t h e f a l l o f 1987 "was p r i m a r i l y t h e r e s u l t o f c u r r e n t work 
a c t i v i t i e s . " (Ex. 1 1 ) . He i s o f t h e o p i n i o n t h a t c l a i m a n t ' s work a c t i v i t y i n 
t h e f a l l o f 1987 caused a new i n j u r y . (Ex. 1 4 ) . W h i l e no m e d i c a l e v i d e n c e 
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d i r e c t l y addresses t h e c r i t i c a l q u e s t i o n whether o r n o t t h e new i n j u r y w i t h USFG 
d i d o r d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s d i s a b i l i t y , we f i n d t h e 
o p i n i o n o f Dr. Shorb t o be s u f f i c i e n t t o prove t h a t i t d i d . See McClendon v. 
Nabisco Brands, I n c . , 77 Or App 412 (1986) (where we can make a p p r o p r i a t e f a c t 
f i n d i n g w i t h o u t t h e use o f "magic words' by t h e p h y s i c i a n s i n t h e r e c o r d ) . 
T h e r e f o r e , we conclu d e USFG i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n a f t e r 
O c t o b e r 23, 1987. 

ORDER 

The Referee's o r d e r d a t e d May 2, 1988 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded $200 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by A d j u s t c o . The Board 
approves t h e f o l l o w i n g c l i e n t - p a i d f e e s : (1) between A d j u s t c o and i t s a t t o r n e y , 
n o t t o exceed $2,053.50; and (2) between AIAC and i t s a t t o r n e y , n o t t o exceed 
$701.50; and (3) between USFG and i t s a t t o r n e y , n o t exceed $224. 

F e b r u a r y 26, 1990 C i t e as 42 Van N a t t a 409 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MAVIS BACKLIN, Claimant 
WCB Case No. 87-15326 

ORDER ON REVIEW 
Yacob & A s s o c i a t e s , C laimant A t t o r n e y s 

A l i c e M. B a r t e l t , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t : (1) s e t 
a s i d e an Order o f t h e D i r e c t o r o f t h e Workers' Compensation Department w h i c h 
h e l d t h a t c l a i m a n t was n o t e n t i t l e d t o f u r t h e r v o c a t i o n a l a s s i s t a n c e ; and (2) 
remanded t h e m a t t e r t o t h e i n s u r e r f o r a d d i t i o n a l v o c a t i o n a l s e r v i c e s i n c l u d i n g 
t h e development o f an a u t h o r i z e d t r a i n i n g program. We r e v e r s e . 

ISSUE 

E n t i t l e m e n t t o f u r t h e r v o c a t i o n a l a s s i s t a n c e . 

FINDINGS OF FACT 

We adopt t h e "FINDINGS OF FACT" p o r t i o n o f t h e R e f e r e e ' s o r d e r , w i t h t h e 
e x c e p t i o n o f h i s f i n d i n g t h a t t h e September 16, 1987, S t i p u l a t i o n and Order 
awarded c l a i m a n t a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y (PPD) b e n e f i t s . We 
f i n d , i n s t e a d , t h a t t h e s e t t l e m e n t o r d e r m e r ely a l l o w e d f o r lump sum payment o f 
t h e 25 p e r c e n t PPD award p r e v i o u s l y g r a n t e d by a p r i o r r e f e r e e ' s O p i n i o n and 
Order o f September 2, 1987. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e f i r s t and second paragraphs o f t h e "CONCLUSIONS AND 
OPINIONS" p o r t i o n o f t h e Referee's o r d e r as supplemented below; however, we d i s 
agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t t h e D i r e c t o r abused h i s 
d i s c r e t i o n i n d e n y i n g f u r t h e r v o c a t i o n a l a s s i s t a n c e . 

The s t a n d a r d o f r e v i e w under former ORS 656.283(2) i s l i m i t e d . However, 
t h e s t a t u t e does n o t p r e c l u d e e x a m i n a t i o n and s c r u t i n y o f t h e u n d e r l y i n g f a c t s 
upon w h i c h t h e D i r e c t o r ' s d e c i s i o n i s based. See g e n e r a l l y D a n i e l T. Cobbin, 41 
Van N a t t a 326 ( 1 9 8 9 ) . T h e r e f o r e , we proceed t o r e v i e w , as a f a c t u a l m a t t e r , t h e 
b a s i s o f t h e D i r e c t o r ' s d e c i s i o n . 
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The D i r e c t o r r e l a t e d c l a i m a n t ' s c o n t i n u e d unemployment t o a h i g h l y com
p e t i t i v e l a b o r m a r k e t , n o t t o her compensable s k i n c o n d i t i o n . See f o r m e r OAR 
436-120-100(4). A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d a r e a s o n a b l e b a s i s f o r 
t h e D i r e c t o r ' s c o n c l u s i o n . The v o c a t i o n a l o b j e c t i v e s o f d i r e c t - e m p l o y m e n t s e r 
v i c e s were c a s h i e r and g e n e r a l o f f i c e c l e r k . A l t h o u g h c l a i m a n t a c q u i r e d her 
c a s h i e r i n g e x p e r i e n c e more t h a n 20 y e a r s ago, t h e r e i s p e r s u a s i v e e v i d e n c e t h a t 
t h a t e x p e r i e n c e remains an a s s e t i n o b t a i n i n g employment. Ms. B l o u n t , 
c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r , c o n t a c t e d s e v e r a l employers who 
encouraged c l a i m a n t t o submit a p p l i c a t i o n s f o r c a s h i e r and/or o f f i c e c l e r k (Ex. 
1 6 ) . At l e a s t one employer i n d i c a t e d t h a t i t would t r a i n i t s c a s h i e r s r e g a r d 
l e s s o f t h e i r p a s t e x p e r i e n c e . B l o u n t r e f e r r e d numerous j o b l e a d s t o c l a i m a n t 
and, a t one p o i n t , d e s c r i b e d t h e l a b o r market as " v e r y a c t i v e w i t h many employ
e r s h i r i n g c a s h i e r s and c l e r k s . " Claimant s u b m i t t e d s e v e r a l a p p l i c a t i o n s , some 
o f w h i c h r e s u l t e d i n i n t e r v i e w s . A l t h o u g h c l a i m a n t was n o t s e l e c t e d f o r any o f 
t h o s e p o s i t i o n s , some employers were impressed and encouraged her t o a p p l y a g a i n 
f o r f u t u r e o p e n i n g s . C l a i m a n t ' s p a s t n u r s i n g e x p e r i e n c e , o u t g o i n g p e r s o n a l i t y 
and s t e a d y work h i s t o r y were r e g a r d e d as v o c a t i o n a l a s s e t s . The p r o s p e c t i v e em-, 
p l o y e r s d i d n o t appear t o r e g a r d c l a i m a n t ' s s k i n c o n d i t i o n as a b a r r i e r t o her 
employment. 

The R e f e r e e , on t h e o t h e r hand, r e l a t e d c l a i m a n t ' s unemployment t o d i s 
a b i l i t y caused by t h e s k i n c o n d i t i o n , and concluded t h a t t h e D i r e c t o r abused h i s 
d i s c r e t i o n . The R eferee observed t h a t t h e D i r e c t o r d i d n o t have knowledge o f a 
p r i o r R e f e r e e ' s o r d e r w h i c h i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l 
i t y award f o r h e r s k i n c o n d i t i o n from 10 p e r c e n t , as awarded by D e t e r m i n a t i o n 
Order, t o 35 p e r c e n t . However, Mr. L o f t , t h e v o c a t i o n a l c o n s u l t a n t who 
i n i t i a l l y r e v i e w e d t h e r e c o r d f o r t h e D i r e c t o r , t e s t i f i e d t h a t knowledge o f t h e 
i n c r e a s e d permanent d i s a b i l i t y award would not have a f f e c t e d t h e u l t i m a t e d e c i 
s i o n t o deny f u r t h e r v o c a t i o n a l a s s i s t a n c e ( T r . 16-17). 

The R e f e r e e a l s o n o t e d t h a t t h e D i r e c t o r d i d n o t have knowledge o f 
c l a i m a n t ' s s e v e r e l y low raw score — 28 o u t o f 100 — on t h e f i n g e r d e x t e r i t y 
p o r t i o n o f t h e G e n e r al A p t i t u d e Test B a t t e r y (GATB). L o f t o p i n e d , however, t h a t 
t h e f i n g e r d e x t e r i t y s c o r e was so low t h a t he would q u e s t i o n t h e v a l i d i t y o f 
t h a t p o r t i o n o f t h e GATB ( T r . 1 8 ) . L o f t added t h a t , i n any e v e n t , c a s h i e r s no 
l o n g e r p e r f o r m a tremendous amount o f f i n g e r d e x t e r i t y due t o t e c h n o l o g i c a l 
advances i n t h a t v o c a t i o n , e.g., bar code scanning. 

A l t h o u g h we agree w i t h t h e Referee t h a t t h e D i r e c t o r ' s o r d e r d i d n o t 
s p e c i f i c a l l y address t h e v o c a t i o n a l impact o f c l a i m a n t ' s age, we f i n d no p e r s u a 
s i v e e v i d e n c e i n t h e r e c o r d t o show t h a t her age i s a b a r r i e r t o reemployment. 
Based on o u r r e v i e w o f t h e r e c o r d as a whole, t h e D i r e c t o r ' s f i n d i n g , i s 
s u p p o r t e d by t h e r e c o r d . The D i r e c t o r d i d n o t abuse h i s d i s c r e t i o n i n d e n y i n g 
c l a i m a n t f u r t h e r v o c a t i o n a l a s s i s t a n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 5, 1988, i s r e v e r s e d . The D i r e c t o r ' s 
Review and Order d a t e d September 11, 1987, i s a f f i r m e d . 
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I n the Matter of the Compensation of 
BONITA DAVIS, Claimant 
WCB Case No. 88-06860 

ORDER ON REVIEW (REMANDING) 
Welch, Bruun & Green, Claimant Attorneys 

J e f f Gerner ( S a i f ) , Defense Attorney 

Reviewed by Board Members C r i d e r and Brittingham. 
Claimant requests review of Referee F i n k ' s order d i s m i s s i n g her request 

f o r h e a r i n g regarding the SAIF Corporation's delay i n complying w i t h a request 
f o r documents. On review, the i s s u e s are j u r i s d i c t i o n and p e n a l t i e s and a t t o r 
ney f e e s . We remand. 

FINDINGS OF FACT 

By l e t t e r dated March 31, 1988, claimant requested t h a t SAIF produce docu
ments r e l a t e d to her c l a i m . SAIF r e c e i v e d claimant's request on A p r i l 4, 1988. 
The r e c o r d c o n t a i n s a t r a n s m i t t a l l e t t e r for the documents, dated A p r i l 14, 
1988, from SAIF to claimant's attorney. On t h i s record, we are unable to d e t e r 
mine when SAIF mailed the requested documents to c l a i m a n t ' s a t t o r n e y . The 
a t t o r n e y r e c e i v e d the documents on A p r i l 26, 1988. Claimant f i l e d a hearing 
r e q u e s t i n t h i s matter on A p r i l 27, 1988. On t h i s record, we a r e unable to 
determine whether a separate hearing request on t h i s claim.was pending when 
cla i m a n t requested the documents i n March 1988. 

FINDING OF ULTIMATE FACT 

Claimant's r i g h t to r e c e i v e compensation was d i r e c t l y i n i s s u e i n the 
p e n a l t y and a t t o r n e y fee matter before the Referee. 

CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n 

At hearing, claimant contended t h a t SAIF's delay i n producing documents 
was unreasonable and warranted a penalty and a s s o c i a t e d a t t o r n e y f e e . SAIF 
moved to d i s m i s s claimant's hearing request on the ground t h a t the Hearings 
D i v i s i o n d i d not have j u r i s d i c t i o n of the penalty and a t t o r n e y fee i s s u e . 

The Referee agreed with SAIF's p o s i t i o n and d i s m i s s e d the h e a r i n g request. 
The Referee reasoned t h a t the Board's d i s c o v e r y r u l e , OAR 438-07-015(2), does 
not apply u n t i l a hearing request has been f i l e d i n a c l a i m , and t h a t the D i r e c 
t o r ' s d i s c o v e r y r u l e , a p p l i e s p r i o r to t h a t time. The Referee a p p a r e n t l y con
cluded t h a t t h e r e was no pending hearing request i n the p r e s e n t c l a i m u n t i l 
c l a i m a n t requested a hearing on A p r i l 27, 1988. He, t h e r e f o r e , concluded t h a t 
the D i r e c t o r ' s r u l e a p p l i e d to claimant's d i s c o v e r y request. The Referee then 
reasoned t h a t the Hearings D i v i s i o n d i d not have j u r i s d i c t i o n i n t h i s case 
because the D i r e c t o r ' s r u l e , r a t h e r than the Board's r u l e , a p p l i e d . 

We d i s a g r e e with the Referee's a n a l y s i s . A determination as t o which d i s 
covery r u l e a p p l i e s i n t h i s case i s not d i s p o s i t i v e of the j u r i s d i c t i o n a l i s s u e . 

The Hearings D i v i s i o n has j u r i s d i c t i o n over matters concerning a c l a i m , 
t h a t i s , matters i n which a worker's r i g h t to r e c e i v e compensation, or the 
amount t h e r e o f , i s d i r e c t l y i n i s s u e . ORS 656.283(1) and 656.704(3). F a i l u r e 
t o t i m e l y comply with a request for documents can be an unreasonable delay i n 
payment of compensation under ORS 656.262(10), and/or an unreasonable r e s i s t a n c e 
t o the payment of compensation under 656.382(1). Claimant f i l e d a h e a r i n g 
r e q u e s t on A p r i l 27, 1988, p l a c i n g i n i s s u e her r i g h t to p e n a l t i e s and attorney 
f e e s f o r SAIF's a l l e g e d unreasonable delay i n payment/resistance t o payment of 
compensation. Accordingly, claimant's r i g h t to r e c e i v e compensation was 
d i r e c t l y i n i s s u e i n the matter before the Referee. The f a c t t h a t the documents 
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may have been r e q u e s t e d p r i o r t o f i l i n g o f a h e a r i n g r e q u e s t does n o t d e p r i v e 
t h e H e a r i n g s D i v i s i o n o f j u r i s d i c t i o n . Nor does t h e f a c t t h a t t h e D i r e c t o r ' s 
d i s c o v e r y r u l e may be a p p l i c a b l e i n t h i s case. See e.g., Morgan v. Stimson 
Lumber Company, 288 Or 595 ( 1 9 8 0 ) ; Lawrence A. D u r e t t e , 42 Van N a t t a 413 ( 1 9 9 0 ) . 
We r e g u l a r l y e x e r c i s e o u r power t o assess p e n a l t i e s and a t t o r n e y f e e s f o r d e l a y 
o f compensation i n v i o l a t i o n o f a r u l e o f t h e D i r e c t o r . See e.g., L e s t e r v. 
Weyerhaeuser, 70 Or App 307 ( 1 9 8 4 ) ; Dennis L. H i q g i n s , 41 Van N a t t a 553 ( 1 9 8 9 ) . 

T h e r e f o r e , t h e Referee e r r e d i n c o n c l u d i n g t h a t he d i d n o t have j u r i s d i c 
t i o n o v e r t h e p e n a l t y and a t t o r n e y f e e i s s u e i n t h i s case. A c c o r d i n g l y , we 
r e v e r s e t h e R e f e r e e ' s j u r i s d i c t i o n a l r u l i n g and proceed t o t h e m e r i t s o f t h e 
p e n a l t y and a t t o r n e y f e e i s s u e . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t i s e n t i t l e d t o a p e n a l t y i f SAIF u n r e a s o n a b l y d e l a y e d payment o f 
compensation under ORS 656.262(10). She i s e n t i t l e d t o an a s s o c i a t e d a t t o r n e y 
f e e i f SAIF u n r e a s o n a b l y r e s i s t e d payment o f compensation under 6 5 6 . 3 8 2 ( 1 ) . 

I n o r d e r t o d e c i d e whether SAIF a c t e d u n r e a s o n a b l y i n t h i s case, we must 
f i r s t d e t e r m i n e whether t h e p r o d u c t i o n o f documents was governed under t h e 
Board's d i s c o v e r y r u l e , t h e D i r e c t o r ' s r u l e , o r b o t h . Under t h e Board's r u l e , 
OAR 4 3 8 - 0 7 - 0 1 5 ( 2 ) , t h e c a r r i e r must f u r n i s h r e q u e s t e d m a t e r i a l s t o c l a i m a n t 
w i t h i n 15 days o f t h e m a i l i n g d a t e o f t h e r e q u e s t . The D i r e c t o r ' s r u l e , OAR 
436-10-030(10), does n o t i d e n t i f y any t i m e p e r i o d w i t h i n w h i c h t h e m a t e r i a l s 
must be produced. 

I n t h e Ref e r e e ' s j u r i s d i c t i o n a l a n a l y s i s , d i s c u s s e d above, he c o n c l u d e d 
t h a t t h e Board's d i s c o v e r y r u l e does n o t a p p l y u n t i l a h e a r i n g r e q u e s t i s f i l e d . 
We agree. The Board's d i s c o v e r y r u l e does n o t a p p l y t o p r o d u c t i o n o f documents 
p r i o r t o t h e f i l i n g o f a h e a r i n g r e q u e s t . OAR 438-05-010; OAR 4 3 8 - 0 7 - 0 1 5 ( 2 ) ; 
Lawrence A. D u r e t t e , supra. On t h i s r e c o r d , we are u n a b l e t o d e t e r m i n e i f a 
h e a r i n g r e q u e s t was p e n d i n g when c l a i m a n t r e q u e s t e d t h e documents i n March 1988. 
We a r e aware t h a t t h e h e a r i n g r e q u e s t f o r t h e p r e s e n t p r o c e e d i n g was n o t f i l e d 
u n t i l A p r i l 1988. However, i t i s p o s s i b l e t h a t an e a r l i e r h e a r i n g r e q u e s t had 
been made w h i c h was p e n d i n g a t t h e t i m e c l a i m a n t r e q u e s t e d t h e documents. 

Nor i s t h e r e c o r d s u f f i c i e n t f o r us t o d e t e r m i n e whether SAIF a c t e d 
r e a s o n a b l y under t h e a p p l i c a b l e r u l e , as we are u n a b l e t o d e t e r m i n e what docu
ments were r e q u e s t e d , when t h e documents were m a i l e d by SAIF t o c l a i m a n t , what 
c i r c u m s t a n c e s may a f f e c t t h e reasonableness o f SAIF's cond u c t , and t h e r e a s o n 
f o r SAIF's d e l a y , i f any, i n p r o d u c i n g t h e documents. See Lawrence A. D u r e t t e , 
s u p r a . 

For t h e s e r e a s o n s , we conclude t h a t t h e r e c o r d has been i n s u f f i c i e n t l y 
d e v e l o p e d . A c c o r d i n g l y , we remand t o t h e Referee w i t h i n s t r u c t i o n s t o reconvene 
a h e a r i n g . The R e f e r e e s h o u l d t h e n i s s u e an Order on Remand a d d r e s s i n g t h e 
p e n a l t y and a t t o r n e y f e e i s s u e . ORS 646.295(5). 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 6, 1988, i s v a c a t e d and t h i s m a t t e r i s 
remanded t o R e f e r e e F i n k f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e "Matter o f t h e Compensation o f 
LAWRENCE A. DURETTE, Claimant 

WCB Case No. 88-10830 
ORDER ON REVIEW 

Char l e s D. Maier, C l a i m a n t A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee B o r c h e r s ' o r d e r t h a t d e c l i n e d t o 

assess an a t t o r n e y f e e r e g a r d i n g t h e SAIF C o r p o r a t i o n ' s a l l e g e d u n r e a s o n a b l e 
f a i l u r e t o produce d i s c o v e r y m a t e r i a l s i n a t i m e l y manner. On r e v i e w , t h e 
i s s u e s a r e j u r i s d i c t i o n and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s r i g h t t o r e c e i v e compensation was d i r e c t l y i n i s s u e i n t h e 
a t t o r n e y f e e m a t t e r b e f o r e t h e Referee. 

SAIF p r o v i d e d t h e r e q u e s t e d documents t o c l a i m a n t ' s a t t o r n e y i n a reason
a b l e amount o f t i m e , g i v e n t h e c i r c u m s t a n c e s o f t h i s case. 

CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n 

By l e t t e r d a t e d May 26, 1988, c l a i m a n t ' s a t t o r n e y w r o t e SAIF r e q u e s t i n g 
a l l m e d i c a l documents r e l a t e d t o c l a i m a n t ' s 1988 i n j u r y c l a i m . SAIF r e c e i v e d 
t h e r e q u e s t on June 1, 1988. I t m a i l e d t h e documents t o c l a i m a n t on June 22, 
1988, and c l a i m a n t r e c e i v e d them on June 23, 1988. There was no h e a r i n g r e q u e s t 
p e n d i n g i n t h e c l a i m when SAIF produced t h e documents. 

At h e a r i n g , c l a i m a n t contended t h a t SAIF's p r o d u c t i o n o f documents was un
t i m e l y and w a r r a n t e d an a t t o r n e y f e e under ORS 656 . 3 8 2 ( 1 ) . The Re f e r e e con
c l u d e d t h a t SAIF's d i s c l o s u r e was r e g u l a t e d by t h e D i r e c t o r ' s d i s c o v e r y r u l e , 
r a t h e r t h a n t h e Board's r u l e , as t h e r e was no pend i n g h e a r i n g r e q u e s t a t t h e 
t i m e SAIF produced t h e documents. The Referee t h e n c o n c l u d e d t h a t t h e H e a r i n g s 
D i v i s i o n d i d n o t have j u r i s d i c t i o n t o d e t e r m i n e SAIF's c o m p l i a n c e w i t h t h e 
D i r e c t o r ' s r u l e . She reasoned t h a t i s s u e was n o t a m a t t e r c o n c e r n i n g a c l a i m 
because t h e r e was no pending h e a r i n g r e q u e s t when SAIF produced t h e documents. 

We d i s a g r e e w i t h t h e Referee's a n a l y s i s . The H e a r i n g s D i v i s i o n has j u r i s 
d i c t i o n o v e r m a t t e r s c o n c e r n i n g a c l a i m , t h a t i s , m a t t e r s i n w h i c h a w o r k e r ' s 
r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , i s d i r e c t l y i n i s s u e . ORS 
656.283(1) and 656.704( 3 ) . F a i l u r e t o t i m e l y comply w i t h a r e q u e s t f o r docu
ments can be an unreasonable r e s i s t a n c e t o t h e payment o f compensation under ORS 
65 6 . 3 8 2 ( 1 ) . C l a i m a n t f i l e d a h e a r i n g r e q u e s t on June 27, 1988, p l a c i n g i n i s s u e 
h i s r i g h t t o an a t t o r n e y f e e f o r SAIF's a l l e g e d u n r e a s o n a b l e r e s i s t a n c e t o pay
ment o f compensation. A c c o r d i n g l y , c l a i m a n t ' s r i g h t t o r e c e i v e compensation was 
d i r e c t l y i n i s s u e i n t h e m a t t e r b e f o r e t h e Referee. The f a c t t h a t t h e documents 
may have been r e q u e s t e d p r i o r t o f i l i n g o f a h e a r i n g r e q u e s t does n o t d e p r i v e 
t h e H e a r i n g s D i v i s i o n o f j u r i s d i c t i o n . Nor does t h e f a c t t h a t t h e D i r e c t o r ' s 
d i s c o v e r y r u l e may be a p p l i c a b l e i n t h i s case. See e.g., Morgan v. Stimson 
Lumber Co., 288 Or 595 (19 8 0 ) . We r e g u l a r l y e x e r c i s e o u r power under ORS 
656.262(10) and ORS 656.382(1) t o assess p e n a l t i e s and a t t o r n e y f e e s f o r d e l a y 
o f c ompensation i n v i o l a t i o n o f a r u l e o f t h e D i r e c t o r . See e.g., L e s t e r v. 
Weyerhaeuser, 70 Or App 307 (1 9 8 4 ) ; Dennis L. H i q q i n s , 41 Van N a t t a 553 (1 9 8 9 ) . 
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T h e r e f o r e , t h e Referee e r r e d i n c o n c l u d i n g t h a t she d i d n o t have j u r i s d i c 
t i o n o v e r t h e a t t o r n e y f e e i s s u e i n t h i s case. A c c o r d i n g l y , we r e v e r s e t h e 
Ref e r e e ' s j u r i s d i c t i o n a l r u l i n g and proceed t o t h e m e r i t s . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e i f SAIF's d e l a y i n p r o d u c i n g t h e 
r e q u e s t e d documents was an unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n w i t h i n t h e meaning o f ORS 656.382(1). I n o r d e r t o d e c i d e whether SAIF 
a c t e d u n r e a s o n a b l y , we must f i r s t d e t e r m i n e whether t h e p r o d u c t i o n o f documents 
was r e g u l a t e d under t h e .Board's d i s c o v e r y r u l e , t h e D i r e c t o r ' s r u l e , o r b o t h . 
Under t h e Board's r u l e , OAR 438-07-015(2), t h e c a r r i e r must f u r n i s h r e q u e s t e d 
m a t e r i a l s t o c l a i m a n t w i t h i n 15 days o f t h e m a i l i n g d a t e o f t h e r e q u e s t . The 
D i r e c t o r ' s r u l e , OAR 436-10-030(10), does n o t i d e n t i f y any t i m e p e r i o d w i t h i n 
w h i c h t h e m a t e r i a l s must be produced. 

As d i s c u s s e d above, t h e Referee concluded t h a t SAIF's a c t i o n s were r e g u 
l a t e d by t h e D i r e c t o r ' s d i s c o v e r y r u l e r a t h e r t h a n t h e Board's r u l e because 
t h e r e was no p e n d i n g h e a r i n g r e q u e s t when SAIF produced t h e documents. We 
agree. Under OAR 438-05-010, t h e r u l e s i n Chapter 438 " s h a l l a p p l y t o a l l cases 
p e n d i n g b e f o r e t h e H e a r i n g s D i v i s i o n . . . ." Thus, t h e d i s c o v e r y r u l e a t OAR 
438-07-015(2) i s n o t a p p l i c a b l e u n t i l a h e a r i n g r e q u e s t i s f i l e d . The D i r e c 
t o r ' s r u l e , on t h e o t h e r hand, a p p l i e s t o a l l r e q u e s t s i n c l u d i n g t h o s e made 
p r i o r t o t h e f i l i n g o f a h e a r i n g r e q u e s t . 

T h i s a n a l y s i s i s c o n s i s t e n t w i t h s t a t u t o r y p r o v i s i o n s r e g a r d i n g t h e 
Board's a u t h o r i t y t o p r o m u l g a t e r u l e s . Under ORS 656 . 7 2 6 ( 4 ) , t h e Board i s em
powered t o "make and d e c l a r e a l l r u l e s which a re r e a s o n a b l y r e q u i r e d i n t h e p e r 
formance o f i t s d u t i e s , i n c l u d i n g b u t n o t l i m i t e d t o r u l e s o f p r a c t i c e and p r o 
cedure i n c o n n e c t i o n w i t h h e a r i n g and r e v i e w p r o c e e d i n g s and e x e r c i s i n g i t s 
a u t h o r i t y under ORS 656.278." (emphasis added). The rem a i n d e r o f ORS 
656.726(4) r e l a t e s e x c l u s i v e l y t o m a t t e r s i n v o l v i n g c l a i m s f o r w h i c h h e a r i n g 
r e q u e s t s have been f i l e d . A l t h o u g h we are n o t p r e p a r e d t o d e c i d e t h a t t h e Board 
i s w i t h o u t a u t h o r i t y t o prom u l g a t e a r u l e r e q u i r i n g d i s c o v e r y p r i o r t o a h e a r i n g 
r e q u e s t , o u r c o n c e r n about t h e e x t e n t o f our a u t h o r i t y does r e i n f o r c e o ur v i e w 
t h a t OAR 438-05-010 was n o t i n t e n d e d t o a p p l y t o r e q u e s t s f o r i n f o r m a t i o n made 
p r i o r t o a r e q u e s t f o r h e a r i n g . 

We must, t h e r e f o r e , d e t e r m i n e whether SAIF's p r o d u c t i o n o f documents was 
r e a s o n a b l e under t h e D i r e c t o r ' s r u l e . A l t h o u g h t h e Referee c o n c l u d e d t h a t she 
d i d n o t have j u r i s d i c t i o n o v e r t h i s m a t t e r , she made an a l t e r n a t i v e r u l i n g on 
t h e m e r i t s . She co n c l u d e d t h a t SAIF's p r o d u c t i o n o f documents i n t h i s case was 
n o t u n r e a s o n a b l e under t h e D i r e c t o r ' s r u l e , so t h a t c l a i m a n t was n o t e n t i t l e d t o 
an a t t o r n e y f e e . We agree. 

The D i r e c t o r ' s r u l e does n o t e s t a b l i s h a s p e c i f i c t i m e w i t h i n w h i c h a 
c a r r i e r must comply w i t h a r e q u e s t f o r documents. We co n c l u d e t h a t t h e r u l e 
r e q u i r e s t h a t documents be produced i n a rea s o n a b l e t i m e g i v e n t h e c i r c u m s t a n c e s 
s u r r o u n d i n g t h e r e q u e s t . As a m a t t e r o f cour s e , SAIF a s s i g n s a l o w e r p r i o r i t y 
t o c o p y i n g o f documents i n c l a i m s where t h e r e i s no p e n d i n g h e a r i n g r e q u e s t . As 
a r e s u l t , t u r n o v e r t i m e i n p r o d u c i n g documents i n such cases i s u s u a l l y 15 days 
o r l o n g e r . Here, c l a i m a n t r e c e i v e d t h e r e q u e s t e d documents 22 days a f t e r SAIF 
r e c e i v e d h e r r e q u e s t . 

We c o n c l u d e t h a t , i n t h i s case, p r o d u c t i o n o f documents w i t h i n 22 days o f 
r e c e i p t o f a r e q u e s t i s r e a s o n a b l e where t h e r e i s no p e n d i n g r e q u e s t f o r h e a r 
i n g . However, p r o d u c t i o n w i t h i n t h a t p e r i o d m i g h t n o t be r e a s o n a b l e where t i m e 
p r e s s u r e s r e l a t e d t o l i t i g a t i o n , s e t t l e m e n t d i s c u s s i o n s o r o t h e r s p e c i a l c i r c u m 
s t a n c e s n e c e s s i t a t e more prompt d i s c l o s u r e . 
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N e v e r t h e l e s s , no such s p e c i a l c i r c u m s t a n c e s e x i s t i n t h i s case. A c c o r d 
i n g l y , we co n c l u d e t h a t SAIF d i d n o t a c t u n r e a s o n a b l y , and t h a t c l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 12, 1988, i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . The Referee's j u r i s d i c t i o n a l r u l i n g i s r e v e r s e d . The remain
d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

F e b r u a r y 26, 1990 C i t e as 42 Van N a t t a 415 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HOLLIE J . RAHIM, Claimant 
WCB Case No. 88-04154 

ORDER ON REVIEW 
Andrew H. Josephson, Cl a i m a n t A t t o r n e y 

R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Podnar's o r d e r 
w h i c h : (1) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a 
back c o n d i t i o n ; (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o n g o i n g c h i r o p r a c 
t i c t r e a t m e n t s ; and (3) a f f i r m e d a D e t e r m i n a t i o n Order award o f 5 p e r c e n t (16 
degrees) unscheduled permanent d i s a b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n . On r e 
v i e w , t h e i s s u e s a r e a g g r a v a t i o n , m e d i c a l s e r v i c e s and e x t e n t o f permanent d i s 
a b i l i t y . We a f f i r m i n p a r t and mo d i f y i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her upper back on June 30, 1986, w h i l e l i f t 
i n g boxes o n t o a d o l l y . That same day, c l a i m a n t f i l e d a c l a i m f o r a low back 
s t r a i n / s p r a i n . The i n s u r e r accepted c l a i m a n t ' s back i n j u r y c l a i m i n August 
1986. 

From August 1986 t h r o u g h November 1987 c l a i m a n t c o n s i s t e n t l y c o m p l a i n e d o f 
ac u t e back p a i n , i n v a r y i n g degrees, and was t r e a t e d c o n s e r v a t i v e l y w i t h 
t r a c t i o n t o t h e lumbar are a , m e d i c a t i o n s , p h y s i c a l t h e r a p y and c h i r o p r a c t i c 
t r e a t m e n t s . 

I n September 1986, c l a i m a n t was r e f e r r e d t o t h e N o r t h w e s t P a i n Center. 
C l a i m a n t a l s o began c h i r o p r a c t i c t r e a t m e n t w i t h Dr. G r a f f e o , who recommended 
t h a t c l a i m a n t o b t a i n ongoing c h i r o p r a c t i c t r e a t m e n t f o r a p p r o x i m a t e l y f o u r 
months and a u t h o r i z e d work r e l e a s e f o r t h a t t i m e p e r i o d . 

C l a i m a n t r e t u r n e d t o l i g h t d u t y work on March 18, 1987. 

On November 4, 1987, a D e t e r m i n a t i o n Order awarded t e m p o r a r y t o t a l d i s 
a b i l i t y f r o m J u l y 2, 1986 t h r o u g h February 16, 1987, t e m p o r a r y p a r t i a l d i s a b i l 
i t y f r o m F e b r u a r y 17 t h r o u g h August 3 1 , 1987, and 5 p e r c e n t (16 degrees) perma
n e n t d i s a b i l i t y f o r her back c o n d i t i o n . 

I n l a t e December 1987, c l a i m a n t s u s t a i n e d an i n j u r y when she f e l l w h i l e 
w o r k i n g f o r her employer. That i n j u r y was not r e p o r t e d t o G r a f f e o . 

On January 7, 1988, c l a i m a n t worked a p a r t i c u l a r l y d i f f i c u l t s h i f t a t 
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work. The n e x t m o r n i n g c l a i m a n t e x p e r i e n c e d i n c r e a s e d p a i n t h a t made i t d i f f i 
c u l t f o r h er t o s t a n d up s t r a i g h t . C laimant n o n e t h e l e s s r e t u r n e d t o work f o r 
t h e n e x t two days u n t i l G r a f f e o t o o k her o f f work. G r a f f e o ' s r e l e a s e f r o m work 
was p r e m i s e d on t h e er r o n e o u s i n f o r m a t i o n from c l a i m a n t t h a t no l i g h t d u t y work 
was a v a i l a b l e a t t h a t t i m e w i t h t h e employer. L i g h t d u t y work w i t h i n c l a i m a n t ' s 
r e s t r i c t i o n s was a v a i l a b l e t o c l a i m a n t from January 9 t o t h e d a t e o f h e a r i n g . 

On March 1 1 , 1988, t h e i n s u r e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h er 
back c o n d i t i o n . C l a i m a n t r e q u e s t e d a h e a r i n g . 

On May 1 1 , 1988, t h e i n s u r e r d e n i e d t h a t c l a i m a n t ' s "need f o r c h i r o p r a c t i c 
t r e a t m e n t " was r e a s o n a b l e and necessary. F u r t h e r m o r e , t h e i n s u r e r d e n i e d a l l 
"ongoing" c h i r o p r a c t i c t r e a t m e n t . Claimant r e q u e s t e d a h e a r i n g . 

C l a i m a n t c o n t i n u e d t o r e c e i v e t r e a t m e n t f r o m G r a f f e o u n t i l June 1988. 

C l a i m a n t , 26 y e a r s o f age a t h e a r i n g , has a h i g h s c h o o l e d u c a t i o n and i s 
l i m i t e d t o l i g h t d u t y work. Her work e x p e r i e n c e i n c l u d e s w a i t r e s s i n g , c a s h i e r 
i n g and b e i n g a n u r s i n g home a s s i s t a n t . 

The i n s u r e r ' s May 1 1 , 1987 d e n i a l o f a l l "ongoing" c h i r o p r a c t i c t r e a t m e n t 
i s p r o s p e c t i v e . F u r t h e r , such c h i r o p r a c t i c t r e a t m e n t r e n d e r e d between May 1 1 , 
1987 and t h e d a t e o f h e a r i n g i s n e i t h e r r e a s o n a b l e n or necessary. 

The R e f e r e e n o t e d t h a t based on h i s o b s e r v a t i o n , c l a i m a n t ' s d e m o n s t r a t e d 
p a i n b e h a v i o r a t h e a r i n g was n o t c o n s i s t e n t w i t h h er p h y s i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n C l a i m 

The R e f e r e e u p h e l d t h e i n s u r e r ' s March 11, 1988 d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m , f i n d i n g t h a t c l a i m a n t had n o t met her burden o f p r o v i n g t h a t 
she s u f f e r e d f r o m an a g g r a v a t i o n o f her compensable back i n j u r y . We agree. 

To e s t a b l i s h a compensable a g g r a v a t i o n under ORS 65 6 . 2 7 3 ( 1 ) , c l a i m a n t must 
p r o v e a w o r s e n i n g o f her c o n d i t i o n and a c a u s a l r e l a t i o n between t h e w o r s e n i n g 
and a compensable i n j u r y o r d i s e a s e . Van Horn v. J e r r y J e r z e l , I n c . . 66 Or App 
457, 459, r e v den 297 Or 82 (19 8 4 ) . A wor s e n i n g o f t h e compensable c o n d i t i o n 
must be e s t a b l i s h e d . P e r r y v. SAIF. 307 Or 654 ( 1 9 8 9 ) ; Y b a r r a v. C a s t l e & 
Cooke, I n c . , 94 Or App 746, c l a r i f i e d 96 Or App 665 (1 9 8 9 ) . We a p p l y o u r 
a n a l y s i s as announced i n Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . 

C l a i m a n t ' s c o n d i t i o n d i d worsen s y m p t o m a t i c a l l y on January 7, 1988. T h i s 
w o r s e n i n g d i d d i m i n i s h c l a i m a n t ' s e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t t h e 
l a s t arrangement o f compensation. However, t h i s r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t w o u l d p e r i o d i c a l l y e x p e r i e n c e symptomatic e x a c e r b a t i o n s o f h e r c o n d i 
t i o n w h i c h w o u l d cause d i m i n i s h e d e a r n i n g c a p a c i t y . These f l u c t u a t i o n s i n 
c l a i m a n t ' s c o n d i t i o n were known and expected a t t h e t i m e o f t h e November 4, 1987 
D e t e r m i n a t i o n Order. We e v a l u a t e t h e evidence t o d e t e r m i n e whether t h i s e x a c e r 
b a t i o n i s g r e a t e r i n e i t h e r degree o r d u r a t i o n t h a n what was a n t i c i p a t e d . 
Lucas, s u p r a . Whether a p a r t i c u l a r e x a c e r b a t i o n exceeds what was a n t i c i p a t e d i s 
a q u e s t i o n o f f a c t t h a t r e q u i r e s e v a l u a t i o n o f t h e m e d i c a l and l a y e v i d e n c e . 

Dr. G r a f f e o , who has always r e c o g n i z e d t h a t c l a i m a n t ' s c o n d i t i o n w o u l d 
f l u c t u a t e , does n o t comment t h a t t h e January 7, 1988 e x a c e r b a t i o n was u n u s u a l i n 
te r m s o f e i t h e r degree o r d u r a t i o n from what was ex p e c t e d f o r c l a i m a n t ' s c o n d i 
t i o n . Dr. Seres o p i n e d t h a t no new c o n d i t i o n s o r p a t h o l o g i e s had a r i s e n as a 
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r e s u l t o f t h e January e x a c e r b a t i o n and t h a t c l a i m a n t remained m e d i c a l l y s t a t i o n 
a r y . The m e d i c a l e v i d e n c e does not c o n v i n c e us t h a t c l a i m a n t ' s e x a c e r b a t i o n 
exceeds t h a t w h i c h was expected a t t h e t i m e o f t h e D e t e r m i n a t i o n Order. 

We a l s o e v a l u a t e c l a i m a n t ' s t e s t i m o n y t o d e t e r m i n e t h e degree and s e v e r i t y 
o f t h i s p a r t i c u l a r e x a c e r b a t i o n i n comparison t o her c o n d i t i o n a t t h e t i m e o f 
t h e l a s t arrangement o f compensation. While c l a i m a n t t e s t i f i e d t h a t she s t i l l 
had n o t r e t u r n e d t o her p r e-January 7, 1988 c o n d i t i o n even by t h e t i m e o f hear
i n g , we a r e n o t persuaded by t h a t t e s t i m o n y . The m e d i c a l r e c o r d s i n d i c a t e t h a t 
c l a i m a n t e x a g g e r a t e s her c o m p l a i n t s and i s o v e r f o c u s e d on her p a i n . We do n o t 
c o n s i d e r her t e s t i m o n y r e l i a b l e t o d e t e r m i n e t h e degree o r d u r a t i o n o f her 
symptomatic f l a r e - u p . L i k e w i s e , G r a f f e o ' s o p i n i o n on t h e e x t e n t o r d u r a t i o n o f 
c l a i m a n t ' s f l a r e - u p i s n o t p e r s u a s i v e , based as i t i s on c l a i m a n t ' s s u b j e c t i v e 
r e p o r t i n g t o him. B l a k e l v v. SAIF, 89 Or App 653, 656, r e v den 305 Or 672 
( 1 9 8 8 ) . T h i s i s e s p e c i a l l y t r u e where, as h e r e , G r a f f e o does n o t acknowledge 
nor c o n s i d e r t h e f i n d i n g s by o t h e r e v a l u a t i n g p h y s i c i a n s t h a t c l a i m a n t ' s p a i n 
b e h a v i o r i s e x c e s s i v e , and her c o m p l a i n t s e x a g g e r a t e d . W i t h o u t t h i s c o n s i d e r a 
t i o n we a r e u n a b l e t o d e t e r m i n e whether G r a f f e o ' s o p i n i o n a c c u r a t e l y r e f l e c t s an 
u n d e r s t a n d i n g o f c l a i m a n t ' s a c t u a l c o n d i t i o n . Because n e i t h e r t h e e x p e r t nor 
l a y e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s e x a c e r b a t i o n exceeds what was a n t i c i 
p a t e d f o r her c o n d i t i o n a t t h e t i m e o f her D e t e r m i n a t i o n Order, we c o n c l u d e t h a t 
t h e c u r r e n t e x a c e r b a t i o n does not e n t i t l e c l a i m a n t t o c l a i m r e o p e n i n g under ORS 
656.273 because her c o n d i t i o n has n o t worsened. Smith v. SAIF, 302 Or 396 
( 1 9 8 6 ) . 

Under Lucas we a l s o e v a l u a t e whether c l a i m a n t ' s c o n d i t i o n r e s u l t e d i n 14 
days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . W h i l e o u r h o l d i n g above 
t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t worsen makes t h i s i n q u i r y moot, we d i s c u s s t h e 
e v i d e n c e i n t h i s case f o r c l a r i f i c a t i o n . G r a f f e o d i d a u t h o r i z e t e m p o r a r y t o t a l 
d i s a b i l i t y f o r a p e r i o d exceeding 14 days. T h i s a u t h o r i z a t i o n i s n o t 
d i s p o s i t i v e , however, because a d o c t o r ' s a u t h o r i z a t i o n f o r t e m p o r a r y d i s a b i l i t y 
i s e v i d e n c e o f d i s a b i l i t y , b u t i t i s n o t t h e o n l y e v i d e n c e . B o t e f u r v. C i t y o f 
C r e s w e l l , 84 Or App 627, 630 (1987). We d i s c o u n t G r a f f e o ' s o p i n i o n t h a t 
c l a i m a n t was t o t a l l y d i s a b l e d because i t was premised on t h e e r r o n e o u s n o t i o n 
t h a t t h e employer had no m o d i f i e d work a v a i l a b l e . (Ex. 6 6 ) . We have a l r e a d y 
f o u n d t h a t m o d i f i e d work w i t h i n c l a i m a n t ' s r e s t r i c t i o n s a f t e r J a nuary 7, 1988 
was a v a i l a b l e t o c l a i m a n t . We d e c l i n e t o s p e c u l a t e t h a t G r a f f e o w o u l d have 
a u t h o r i z e d t o t a l d i s a b i l i t y d e s p i t e t h e a v a i l a b i l i t y o f m o d i f i e d employment. 
O t h e r t h a n t h e reason o f t h e l a c k o f m o d i f i e d work, G r a f f e o ' s a u t h o r i z a t i o n i s 
u n e x p l a i n e d and c o n c l u s o r y . We g i v e i t l i t t l e w e i g h t . M a r s h a l l v. B o i s e 
Cascade, 82 Or App 130, 133 ( 1 9 8 6 ) . We a r e i n s t e a d persuaded by t h e o p i n i o n o f 
Dr. Seres. He and h i s team o f e v a l u a t o r s a t t h e Northwest P a i n Center had t h e 
o p p o r t u n i t y t o e v a l u a t e c l a i m a n t f o r t h e second t i m e s h o r t l y a f t e r t h e January 
e x a c e r b a t i o n . Dr. Seres o p i n e d t h a t c l a i m a n t c o u l d work i n a m o d i f i e d c a p a c i t y 
d e s p i t e her i n c r e a s e d symptoms. 

F u r t h e r m o r e , c l a i m a n t ' s own a c t i o n s c o n v i n c e us t h a t she was c a p a b l e o f 
w o r k i n g i n a m o d i f i e d c a p a c i t y a f t e r t h e January e x a c e r b a t i o n . C l a i m a n t was 
a c t u a l l y a b l e t o do her work f o r a n o t h e r two days a f t e r her symptomatic worsen
i n g . Her c o n d i t i o n d i d n o t worsen a g a i n a t t h i s t i m e t o make he r t o t a l l y d i s 
a b l e d , n o r i s t h e r e any e v i d e n c e t h a t i t worsened t o t h e l e v e l o f t o t a l d i s a b i l 
i t y a t any t i m e b e f o r e h e a r i n g . We conclude t h a t c l a i m a n t ' s d i s a b i l i t y d i d n o t 
become t o t a l a f t e r her i n c r e a s e i n symptoms a f t e r January 7, 1988 f o r a p e r i o d 
e x c e e d i n g 14 days. Cl a i m a n t i s n o t e n t i t l e d t o have her c l a i m reopened. Gwynn 
v. SAIF, 304 Or 345 ( 1 9 8 7 ) . 
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D e n i a l o f C h i r o p r a c t i c Treatments 

The R e f e r e e u p h e l d t h e i n s u r e r ' s May 11, 1988 d e n i a l o f c l a i m a n t ' s 
"ongoing" c h i r o p r a c t i c t r e a t m e n t . However, t h e Referee d i d n o t make s p e c i f i c 
f i n d i n g s o r c o n c l u s i o n s as t o whether t h e "ongoing" c h i r o p r a c t i c t r e a t m e n t was 
r e a s o n a b l e and necessary. The i n s u r e r argues t h a t such t r e a t m e n t was n e i t h e r 
r e a s o n a b l e nor nec e s s a r y . We f i n d t h a t t h e i n i t i a l i s s u e p r e s e n t e d here i s n o t 
whether t h e t r e a t m e n t s were r e a s o n a b l e and necessary, b u t whether t h e d e n i a l 
i t s e l f i s p r o p e r g i v e n i t s p r o s p e c t i v e n a t u r e . 

I t i s w e l l s e t t l e d t h a t p r o s p e c t i v e d e n i a l s a r e i m p e r m i s s i b l e . An i n s u r e r 
may n o t deny i t s f u t u r e r e s p o n s i b i l i t y f o r payment o f m e d i c a l s e r v i c e s f o r a 
p r e v i o u s l y a c c e p t e d c l a i m . ORS 656.245(1); E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 
Or App 353 ( 1 9 8 9 ) . I n t h e p r e s e n t case, t h e i n s u r e r d e n i e d a l l " o n g o i n g " c h i r o 
p r a c t i c t r e a t m e n t . Such a d e n i a l i s p r o s p e c t i v e . However, s i n c e t h e r e c o r d 
i n d i c a t e s t h a t c l a i m a n t c o n t i n u e d t o r e c e i v e c h i r o p r a c t i c t r e a t m e n t s u n t i l June 
1988, t h e r e a s o n a b l e n e s s and n e c e s s i t y o f th e s e p o s t - d e n i a l t r e a t m e n t s a r e a l s o 
a t i s s u e . See R a t e r v. P a c i f i c Motor T r u c k i n g Co., 77 Or App 418 ( 1 9 8 6 ) ; 
Vandehev v. P u m i l i t e Glass & B u i l d i n g Co., 35 Or App 187 (1978) (where p o s t -
d e n i a l c l a i m s a r e merged i n t o t h e o r i g i n a l d e n i a l f o r p r o c e s s i n g purposes and 
f o r h e a r i n g ) . We e v a l u a t e whether t h e t r e a t m e n t s u n t i l t h e d a t e o f h e a r i n g were 
r e a s o n a b l e and nec e s s a r y . 

A c l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r 
p a l l i a t i v e m e d i c a l c a r e r e q u i r e d f o r a compensable i n j u r y . See ORS 6 5 6 . 2 4 5 ( 1 ) ; 
West v. SAIF, 74 Or App 317, 320 (19 8 5 ) ; Wetzel v. Goodwin Bros., 50 Or App 101 
(1981)1; McGarrv v. SAIF, 24 Or App 883, 888 (19 7 6 ) . C l a i m a n t has t h e burden o f 
p r o v i n g t h a t t h e t r e a t m e n t i s re a s o n a b l e and necessary. McGarrv v. SAIF, s u p r a . 

On o u r de novo r e v i e w o f t h e m e d i c a l e v i d e n c e , we a r e persuaded t h a t 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s u n t i l t h e June 3, 1988 h e a r i n g , were n o t 
r e a s o n a b l e and nec e s s a r y . 

G r a f f e o i s o f t h e o p i n i o n t h a t h i s t r e a t m e n t s a r e r e a s o n a b l e and 
ne c e s s a r y . A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s 
o f a t r e a t i n g p h y s i c i a n , i t w i l l n o t do so when t h e r e a r e p e r s u a s i v e reasons t o 
do o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , 
r e p u b l i s h e d 38 Van N a t t a 423 (19 8 6 ) . Here we f i n d G r a f f e o ' s o p i n i o n nonrespon-
s i v e t o t h e c r i t i c a l a l l e g a t i o n t h a t c o n t i n u e d c h i r o p r a c t i c c a r e was p s y c h o l o g i 
c a l l y d e t r i m e n t a l t o c l a i m a n t and t h a t she was d e v e l o p i n g a d e t r i m e n t a l 
dependency on t h e c a r e . Dr. Seres no t e d : 

" [ T ] h e p s y c h o l o g i c a l makeup o f t h i s l a d y i s such 
t h a t c o n t i n u e d m a n i p u l a t i v e t r e a t m e n t , p a s s i v e 
m o d a l i t i e s and o t h e r forms o f s u p p o r t i v e approach 
a r e h i g h l y c o u n t e r p r o d u c t i v e . Her p s y c h o l o g i c a l 
makeup suggests t h a t she s a t i s f i e s a l o t o f 
dependency needs i n t h i s way." (Ex. 7 5 ) . 

L i k e w i s e , Dr. Thompson, c l a i m a n t ' s former t r e a t i n g p h y s i c i a n , was s i m i l a r l y 
c r i t i c a l o f c o n t i n u e d c h i r o p r a c t i c c a r e f o r t h e same reason: 

" J u d g i n g f r o m t h e p a t i e n t ' s h i s t o r y and t h e l i t t l e 
p r o l o n g e d r e l i e f she g e t s from her c h i r o p r a c t i c 
t r e a t m e n t s , i t would be my o p i n i o n t h a t t h e r e a r e no 
o b j e c t i v e f i n d i n g s t h a t would f u r t h e r s u p p o r t c h i r o 
p r a c t i c m a n i p u l a t i o n . I n f a c t , I t h i n k t h a t f u r t h e r 
c h i r o p r a c t i c m a n i p u l a t i o n , because o f t h e f a c t t h a t 
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t h i s t y p e o f t r e a t m e n t I b e l i e v e f u r t h e r a g g r a v a t e s 
t h e p s y c h o l o g i c a l f a c t o r s t h a t have been p r e v i o u s l y 
n o t e d and causes her t o focus more on her i n j u r y and 
symptoms." (Ex. 7 6 ) . 

N e i t h e r Dr. G r a f f e o nor any o t h e r d o c t o r i n t h i s r e c o r d c o n s i d e r s and r e 
f u t e s t h e o p i n i o n s o f Seres and Thompson t h a t t h e c h i r o p r a c t i c c a r e i s p s y c h o l o g 
i c a l l y d e t r i m e n t a l t o c l a i m a n t . Such a reason i s s u f f i c i e n t , i f u n r e b u t t e d , t o 
s u p p o r t a f i n d i n g t h a t t h e care i s n o t r e a s o n a b l e and n ecessary. Mladen 
B l a z e v i c , 41 Van N a t t a 488 ( 1 9 8 9 ) ; F r a n k l i n Brown, 40 Van N a t t a 87 ( 1 9 8 8 ) . 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c c a r e i s n o t r e a s o n 
a b l e and n ecessary. 

E x t e n t o f Permanent D i s a b i l i t y 

The R e feree a f f i r m e d a D e t e r m i n a t i o n Order w h i c h awarded c l a i m a n t 5 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y f o r her back c o n d i t i o n . C l a i m a n t contends t h a t 
she i s e n t i t l e d t o an award i n excess o f 5 p e r c e n t unscheduled d i s a b i l i t y , 
a s s e r t i n g t h a t she has never been r e l e a s e d t o f u l l - t i m e work, nor has she been 
r e l e a s e d t o her o r i g i n a l j o b d u t i e s . We agree and m o d i f y t h e R e f e r e e ' s o r d e r . 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d permanent d i s 
a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . 
ORS 6 5 6 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g c a p a c i t y , we 
c o n s i d e r her p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l r e c o r d , t h e t e s t i 
mony a t h e a r i n g , and a l l t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n 
f o r m e r OAR 436-30-380 e t . s e g . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e 
s t r i c t i v e m e c h a n i c a l f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505, 
510 ( 1 9 8 4 ) . 

C l a i m a n t , 26 a t t h e t i m e o f t h e h e a r i n g , has a h i g h s c h o o l e d u c a t i o n . 
A l t h o u g h h e r i m p a i r m e n t was n o t s p e c i f i c a l l y r a t e d by any p h y s i c i a n , she i s 
r e s t r i c t e d t o l i g h t d u t y work not i n v o l v i n g r e p e t i t i v e a c t i v i t y . 

On de novo r e v i e w , a f t e r c o n s i d e r i n g c l a i m a n t ' s y o u t h , average e d u c a t i o n , 
h e r work e x p e r i e n c e and her work r e s t r i c t i o n s , we c o n c l u d e t h a t c l a i m a n t has l o s t 
20 p e r c e n t o f her p r e - i n j u r y e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 20, 1988, i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . The D e t e r m i n a t i o n Order i s m o d i f i e d t o award c l a i m a n t an a d d i t i o n a l 15 
p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y f o r a t o t a l award o f 20 
p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , n o t t o 
exceed $3,800 as a r e a s o n a b l e a t t o r n e y ' s f e e . The i n s u r e r ' s d e n i a l i s s e t a s i d e , 
i n p a r t , as p r o s p e c t i v e . For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e 
p r o s p e c t i v e d e n i a l i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded $500, t o be p a i d by t h e 
i n s u r e r . The u n p a i d t r e a t m e n t s r e n d e r e d between t h e d a t e o f t h e d e n i a l and t h e 
h e a r i n g a r e n o t compensable. A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s 
c o u n s e l , n o t t o exceed $1,254.50, i s approved. The remainder o f t h e Referee's 
o r d e r i s a f f i r m e d . 



420 C i t e as 42 Van N a t t a 420 (1990) F e b r u a r y 27, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
EDGAR BURTON, Deceased, Claimant 

WCB Case No. 87-17676 
ORDER ON REVIEW 

S a i f L e g a l , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t ' s widow, p r o se, r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t 
d i s m i s s e d her h e a r i n g r e q u e s t from t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her d e a t h 
b e n e f i t s c l a i m . On r e v i e w , t h e i s s u e i s d i s m i s s a l f o r f a i l u r e t o appear a t 
h e a r i n g . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on SAIF's September 25, 1987 d e n i a l o f her 
de a t h b e n e f i t s c l a i m . The h e a r i n g was scheduled f o r May 16, 1988. P r i o r t o t h e 
h e a r i n g , c l a i m a n t ' s widow, a p p e a r i n g p r o se, a d v i s e d Referee L i p t o n t h a t she no 
l o n g e r w i s h e d t o pursu e t h e m a t t e r . Referee L i p t o n c o n f i r m e d t h i s by l e t t e r o f 
May 1 1 , 1988. When c l a i m a n t ' s widow f a i l e d t o appear a t t h e s c h e d u l e d h e a r i n g , 
t h e R e f e r e e d i s m i s s e d t h e case. Claimant made no a t t e m p t t o postpone t h e hear
i n g o r r e q u e s t a new h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

Under t h e a p p l i c a b l e Board r u l e , t h e f a i l u r e o f c l a i m a n t o r h e r r e p r e s e n 
t a t i v e t o appear a t h e a r i n g on May 16, 1988 amounted t o a w a i v e r o f appearance. 
See f o r m e r OAR 438-06-071 (WCB Admin. Order 5-1987, e f f e c t i v e J a nuary 1 , 1988). 
Because c l a i m a n t r e q u e s t e d t h e h e a r i n g , t h e Referee had t o d i s m i s s t h e h e a r i n g 
r e q u e s t f o r f a i l u r e t o appear u n l e s s a postponement was g r a n t e d under f o r m e r OAR 
438-06-081. C l a i m a n t made no such r e q u e s t . For t h e s e r e a s o n s , t h e R e f e r e e ' s 
o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 16, 1988 i s a f f i r m e d . 

F e b r u a r y 27, 1990 C i t e as 42 Van N a t t a 420 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
AMPARO CORDERO, Claimant 
WCB Case No. 88-07044 

ORDER ON REVIEW 
F r a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 

R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r w h i c h g r a n t e d 
c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order 
awarded 60 p e r c e n t (192 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y . C l a i m a n t moves t o supplement t h e r e c o r d . We t r e a t such a m o t i o n as one 
f o r remand. On r e v i e w , t h e i s s u e s a r e remand and e x t e n t o f permanent d i s a b i l 
i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We deny t h e m o t i o n , r e v e r s e t h e 
permanent t o t a l d i s a b i l i t y award, and m o d i f y t h e unscheduled permanent d i s a b i l 
i t y award. 
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FINDINGS OF FACT 
C l a i m a n t , 36 y e a r s o f age a t h e a r i n g , has a t h i r d grade Mexican educa

t i o n . She comprehends s i m p l e c o n v e r s a t i o n a l E n g l i s h . C l a i m a n t has worked as a 
h o u s e k e e p e r / b a b y - s i t t e r . 

She began w o r k i n g f o r t h e i n s u r e d , a t r e e n u r s e r y , i n 1979, h e r d u t i e s 
i n c l u d e d , p l a n t t r i m m i n g , c l i p p i n g , and p o t t i n g s m a l l p l a n t s . A t t h e t i m e o f 
her i n j u r y c l a i m a n t was e a r n i n g $4.40 per hour. The work was s e a s o n a l , l a s t i n g 
8 t o 10 months each y e a r . D u r i n g each h i a t u s , she baby-sat and/or sought work 
f r o m o t h e r employers. 

On March 4, 1984, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h e r low back. 
On March 20, 1985, Dr. Bo n n e t t , o r t h o p e d i c surgeon, p e r f o r m e d f u s i o n s u r g e r y . 
The f u s i o n f a i l e d , r e s u l t i n g i n t h e development o f p s e u d o a r t h r o s i s . On J u l y 1 1 , 
1986, Dr. Bo n n e t t p e r f o r m e d f u r t h e r s u r g e r y , r e p a i r i n g t h e p s e u d o a r t h r o s i s a t 
L3-4 and L4-S1. 

On J u l y 10, 1987, Dr. G r i t z k a , M.D., o r t h o p e d i s t , r e l e a s e d c l a i m a n t f o r 
m o d i f i e d work a t t h e i n s u r e d . Claimant was a d v i s e d t o a v o i d s q u a t t i n g , c r a w l 
i n g , c l i m b i n g , w a l k i n g on rough ground, r e a c h i n g above her s h o u l d e r s , w o r k i n g a t 
h e i g h t s and u s i n g her hands f o r r e p e t i t i v e f i n d m a n i p u l a t i o n . 

A D e t e r m i n a t i o n Order was i s s u e d on October 5, 1987. C l a i m a n t was g r a n t e d 
an award o f 60 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . A second 
D e t e r m i n a t i o n Order was i s s u e d on October 14, 1987, a d h e r i n g t o t h e p r e v i o u s l y 
g r a n t e d permanent d i s a b i l i t y award. 

C l a i m a n t r e c e i v e d a m o d i f i e d p l a n t n u r s e r y p o s i t i o n . The employment was 
o f a s e a s o n a l n a t u r e . Each season i n v o l v e d a d i f f e r e n t t y p e o f p l a n t n u r s e r y 
d u t i e s , i n c l u d i n g t r i m m i n g , p o t t i n g , and w a t e r i n g p l a n t s . These chores were an 
e s s e n t i a l p a r t o f a s u c c e s s f u l p l a n t i n g o r h a r v e s t i n g season. C l a i m a n t r e t u r n e d 
t o work w i t h t h e i n s u r e d on January 25, 1988, and excep t f o r a s h o r t p e r i o d , was 
employed s t e a d i l y t h r o u g h t h e J u l y 26, 1988, h e a r i n g . A t t h a t t i m e , c l a i m a n t 
was w o r k i n g f i v e hours per day, f i v e days a week. T h i s m o d i f i e d p o s i t i o n was 
r e g u l a r and g a i n f u l employment. 

CONCLUSIONS OF LAW 

Remand 

C l a i m a n t has r e q u e s t e d t h a t we remand t h i s case t o t h e R e f e r e e f o r c o n s i d 
e r a t i o n o f one document. That document c o n t a i n s a s t a t e m e n t f r o m c l a i m a n t ' s 
c o u n s e l a l l e g i n g t h a t t h e i n s u r e d t e r m i n a t e d c l a i m a n t upon r e c e i p t o f t h e 
Re f e r e e ' s o r d e r . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 656.295 
( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be 
c l e a r l y shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; 
B e r n a r d L. Osborn, 37 Van N a t t a 1054,1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 
( 1 9 8 6 ) . 

Here, we a r e n o t persuaded t h a t t h e r e c o r d c o n c e r n i n g t h e permanent d i s 
a b i l i t y i s s u e has been e i t h e r i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i 
c i e n t l y d e v e l o p e d . The document t h a t was u n a v a i l a b l e a t h e a r i n g was i r r e l e v a n t 
t o t h e i s s u e r a i s e d a t h e a r i n g ; i . e . , t h e e x t e n t o f c l a i m a n t ' s permanent 
d i s a b i l i t y . 
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We c o n c l u d e t h a t t h e c o n t e n t o f t h e l e t t e r i s n o t m a t e r i a l t o a d e t e r m i n a 
t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y as i t e x i s t e d a t t h e t i m e o f t h e h e a r 
i n g . Gettman v. SAIF, 289 Or 609, 614 (1980). A c c o r d i n g l y , remand i s n o t 
w a r r a n t e d . 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t would be u nable t o s e l l her s e r v i c e s t o 
any o t h e r employer and t h u s was e n t i t l e d t o permanent t o t a l d i s a b i l i t y . We d i s 
agree. 

I n o r d e r t o p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must p r o v e t h a t she i s p e r manently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r 
f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . The 
a b i l i t y t o p e r f o r m r e g u l a r and g a i n f u l p a r t - t i m e employment p r e c l u d e s a perma
nent t o t a l d i s a b i l i t y award. Georgia P a c i f i c Corp. v. P e r r y , 92 Or App 56 
(1988) . 

Dr. G r i t z k a , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , o p i n e d on March 3, 1987, t h a t 
she c o u l d r e t u r n t o work i n a s e d e n t a r y c a p a c i t y . C l a i m a n t was p r o h i b i t e d f r o m 
d o i n g r e p e t i t i v e b e n d i n g , l i f t i n g , s t o o p i n g , and t h e r e was a 20 pound w e i g h t 
l i f t i n g r e s t r i c t i o n . T h e r e a f t e r , on February 9, 1988, G r i t z k a r e p o r t e d t h a t 
c l a i m a n t was a b l e t o s i t and a l t e r n a t e l y s t a n d f o r 2-3 hours a t a t i m e and l i f t 
a p p r o x i m a t e l y t w e n t y pounds. He r e p o r t e d t h a t c l a i m a n t had a v e r y r e s t r i c t e d 
r ange o f m o t i o n o f lumbar s p i n e secondary t o c o m p l a i n t s o f p a i n , and t h a t she 
was concerned about her a b i l i t y t o work. 

C l a i m a n t was e v a l u a t e d by M a t i a s V o c a t i o n a l A s s i s t a n c e S e r v i c e s . On March 
30, 1988, t h e v o c a t i o n a l c o n s u l t a n t o p i n e d t h a t c l a i m a n t would be a b l e t o make a 
s u c c e s s f u l r e t u r n t o f u l l t i m e employment. 

A f t e r c o n s i d e r i n g t h e m e d i c a l and v o c a t i o n a l e v i d e n c e , we a r e n o t p e r 
suaded t h a t c l a i m a n t ' s compensable p h y s i c a l c o n d i t i o n p r e v e n t s her f r o m p e r f o r m 
i n g r e g u l a r and g a i n f u l employment a c t i v i t i e s . I n f a c t , t h e v o c a t i o n a l e v i d e n c e 
s u g g e s t s o t h e r w i s e . The v o c a t i o n a l c o n s u l t a n t d e s i g n a t e d c l a i m a n t ' s employment 
p o s i t i o n as, " P l a n t N u r s e r y - M o d i f i e d " . (Ex. 70-1). I n such a p o s i t i o n , 
c l a i m a n t ' s work was t o be r e c u r r e n t on a seasonal b a s i s . The employer p l a n n e d 
t o do a l l o f t h e work i n t h e main b u i l d i n g . Hence, t h e r e was no need t o t r a n s 
f e r c l a i m a n t ' s bench and c h a i r t o a n o t h e r greenhouse. Her d u t i e s i n c l u d e d , 
p l a n t t i p t r i m m i n g / p a t t i n g , and t h e w a t e r i n g o f s m a l l p l a n t s u s i n g a w a t e r hose 
f o r 30-45 m i n u t e s a day. I d . 

C l a i m a n t r e t u r n e d t o work on January 25, 1988. She began w o r k i n g i n t h e 
warehouse t r i m m i n g f o r t h r e e hours a day. By June 30, 1988, c l a i m a n t was work
i n g f i v e h o u r s p e r day t a k i n g c u t t i n g s o u t o f s m a l l branches. The c u t s were 
t h e n t r i m m e d and p l a c e d i n a c o n t a i n e r o f w a t e r . T h i s was l i g h t work t h a t c o u l d 
be p e r f o r m e d s i t t i n g o r s t a n d i n g and r e q u i r e d l i f t i n g o f o n l y a few ounces. 
(Ex. 8 8 - 1 ) . A t t h e t i m e o f t h e h e a r i n g , c l a i m a n t was w o r k i n g more t h a n f o u r and 
h a l f h o u r s a day. ( T r . 1 2 ) . 

T h i s e v i d e n c e p e r s u a s i v e l y e s t a b l i s h e s t h a t c l a i m a n t ' s p o s i t i o n was 
n e c e s s a r y t o t h e s u c c e s s f u l o p e r a t i o n o f t h e employer's n u r s e r y . I n o t h e r 
words, i f c l a i m a n t was u nable t o p e r f o r m such d u t i e s , t h e employer w o u l d have 
a s s i g n e d a n o t h e r w o r k e r t o p e r f o r m them. As demonstrated by c l a i m a n t ' s a b i l i t y 
t o p e r f o r m t h e d u t i e s o f t h e p o s i t i o n , we h o l d t h a t c l a i m a n t i s c a p a b l e o f p e r 
f o r m i n g r e g u l a r g a i n f u l employment a c t i v i t i e s . 

I n r e a c h i n g h i s d e t e r m i n a t i o n t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y 
d i s a b l e d , t h e R e f e r e e r e l i e d on W i l e y v. SAIF, 77 Or App 586 ( 1 9 8 6 ) . We f i n d 
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W i l e y d i s t i n g u i s h a b l e . There, t h e c l a i m a n t was t o be p r o v i d e d w i t h a s p e c i a l 
c h a i r and work e n v i r o n m e n t . A l t h o u g h c l a i m a n t never ac c e p t e d t h e j o b , t h e c o u r t 
f o u n d t h a t t h e mere p o s s i b i l i t y t h a t he might have been a b l e t o p e r f o r m t h e j o b 
f o r a s h o r t p e r i o d d i d n o t w a r r a n t a f i n d i n g t h a t t h e c l a i m a n t f a i l e d t o meet 
t h e "seek work" r e q u i r e m e n t o f ORS 656.206(3). Here, c l a i m a n t has d e m o n s t r a t e d 
her a b i l i t y t o f i l l a p a r t t i m e p o s i t i o n and/or r e g u l a r p o s i t i o n . 

Here, t h e v o c a t i o n a l and m e d i c a l evidence demonstrates t h a t t h e r e i s r e g u 
l a r p a r t t i m e work a v a i l a b l e w i t h i n c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s . Moreover, 
c l a i m a n t has d e m o n s t r a t e d her a b i l i t y t o p e r f o r m t h e d u t i e s o f t h a t p o s i t i o n . 
Under such c i r c u m s t a n c e s , we do n o t c o n s i d e r t h e p o s i t i o n t o be a "make work" 
j o b n o r do we c o n s i d e r c l a i m a n t ' s c a p a b i l i t y o f p e r f o r m i n g t h e j o b t o be 
s p e c u l a t i v e . 

F u r t h e r , i n t h i s case, c l a i m a n t has f a i l e d t o o f f e r any competent voca
t i o n a l e v i d e n c e t h a t she i s unable t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . Since i t i s c l a i m a n t ' s burden t o e s t a b l i s h her i n c a p a c i t y 
t o p e r f o r m work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , and she does n o t , her 
c l a i m f o r permanent t o t a l d i s a b i l i t y a d d i t i o n a l l y f a i l s f o r t h i s r e a s o n . 

P a r t i a l D i s a b i l i t y 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y i s t h e l o s s o f e a r n i n g c a p a c i t y due t o he compensable i n j u r y . ORS 
6 5 6 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g c a p a c i t y , we con
s i d e r her p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l r e c o r d , t h e t e s t i m o n y 
a t h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s as s e t f o r t h 
i n f o r m e r OAR 436-30-380, e t seg. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as 
r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505, 
510 ( 1 9 8 4 ) . 

Permanent p a r t i a l d i s a b i l i t y i s d e t e r m i n e d by t h e w o r k e r ' s permanent l o s s 
o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . E a r n i n g c a p a c i t y i s t h e 
a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e b r o a d f i e l d o f g e n e r a l 
o c c u p a t i o n s . . . . " ORS 656.214. 

On J u l y 10, 1987, Dr. G r i t z k a , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e l e a s e d 
c l a i m a n t f o r m o d i f i e d work. Dr. Gancher, M.D., n e u r o l o g i s t , r e p o r t e d t h a t 
c l a i m a n t ' s i m p a i r m e n t was i n t h e m o d e r a t e l y severe range. He o p i n e d t h a t 
c l a i m a n t c o u l d work i n a s e d e n t a r y c a p a c i t y w i t h no r e p e t i t i v e b e n d i n g , l i f t i n g 
o r s t o o p i n g , and a 20 pound w e i g h t l i f t i n g r e s t r i c t i o n . I n a d d i t i o n , c l a i m a n t ' s 
f u t u r e employment s h o u l d a l l o w her t o change p o s i t i o n s e v e r y h a l f hour, i f n o t 
more f r e q u e n t l y . Subsequently, Dr. G r i t z k a c o n c u r r e d w i t h t h i s assessment. 

G i v e n c l a i m a n t ' s r e l a t i v e l y young age, l i m i t e d e d u c a t i o n , m o d e r a t e l y 
s e v e r e permanent p h y s i c a l impairment, p r i o r work e x p e r i e n c e , and l i m i t e d t r a n s 
f e r a b l e s k i l l s , we c o n c l u d e t h a t an award o f 100 p e r c e n t permanent d i s a b i l i t y 
a p p r o p r i a t e l y compensates her f o r her l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y o f March, 1984. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 29, 1988, i s r e v e r s e d . I n l i e u o f t h e 
R e f e r e e ' s award o f permanent t o t a l d i s a b i l i t y and, i n a d d i t i o n t o t h e D e t e r m i n a 
t i o n Order o f 60 p e r c e n t (192 degrees) unscheduled permanent d i s a b i l i t y , 
c l a i m a n t i s g r a n t e d an award o f 40 p e r c e n t (128 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y , g i v i n g her a t o t a l award t o d a t e o f 100 p e r c e n t (320 d e g r e e s ) . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r . However, t h e t o t a l a t t o r n e y f e e awarded by t h e R e f e r e e and Board 
s h a l l n o t exceed $3,800. A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s 
c o u n s e l , i s approved, n o t t o exceed $1,280. 
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I n t h e M a t t e r o f t h e Compensation o f 
KENNETH W. EMERSON, Claimant 

WCB Case No. 86-02178 
ORDER ON REVIEW 

B e t t i s & R i c k e r , Claimant A t t o r n e y s 
R i c h a r d Barber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r 
t h a t : (1) i n c r e a s e d a D e t e r m i n a t i o n Order award o f 4.75 p e r c e n t (2.85 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f h e a r i n g i n t h e r i g h t e a r o n l y , t o 
32.25 p e r c e n t (19.4 degrees) scheduled permanent d i s a b i l i t y f o r b i n a u r a l h e a r i n g 
l o s s ; and (2) i n c r e a s e d a D e t e r m i n a t i o n Order award o f 5 p e r c e n t (16 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y , i n s o f a r as i t concerned a b i l a t e r a l t i n n i t u s 
c o n d i t i o n , t o 20 p e r c e n t (64 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e s c h e d u l e d and 
unsc h e d u l e d permanent p a r t i a l d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t as s e t f o r t h i n t h e " F a c t s " s e c t i o n o f 
t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

We a f f i r m and adopt t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h 
awarded c l a i m a n t 32.25 p e r c e n t scheduled permanent d i s a b i l i t y f o r b i n a u r a l h e a r 
i n g l o s s . See Avres v C h r i s t i a n Logging Co., 64 Or App 187, 188 ( 1 9 8 3 ) ; Frank 
E. A y r e s , 34 Van N a t t a 1513 (19 8 2 ) . 

We r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award i n s o f a r as i t p e r t a i n e d t o a 
b i l a t e r a l t i n n i t u s c o n d i t i o n from 5 p e r c e n t , t o 20 p e r c e n t . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we c o n s i d e r 
h i s permanent i m p a i r m e n t a t t r i b u t a b l e t o t h e compensable i n j u r y and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n fo r m e r OAR 436-30-380 e t 
seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) . 

On de novo r e v i e w , a f t e r c o n s i d e r i n g c l a i m a n t ' s permanent i m p a i r m e n t 
i n l i g h t o f t h e a f o r e m e n t i o n e d s o c i a l and v o c a t i o n a l f a c t o r s , and i n comparing 
c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y p r i o r t o h i s compensable i n j u r y i n August 
1983 v e r s u s h i s e a r n i n g c a p a c i t y a t t h e t i m e o f t h e h e a r i n g , we c o n c l u d e t h a t 
t h e R e f e r e e ' s award s h o u l d be r e v e r s e d . Claimant has a l r e a d y had s i g n i f i c a n t 
l o s s o f e a r n i n g c a p a c i t y , w h i c h i s a t t r i b u t a b l e t o h i s compensable back i n j u r y . 
A l t h o u g h c l a i m a n t ' s t i n n i t u s c o n d i t i o n has a l s o r e s u l t e d i n a l o s s o f e a r n i n g 
c a p a c i t y , we f i n d t h e Referee's award t o be e x c e s s i v e . A f t e r r e v i e w o f t h e 
m e d i c a l and l a y e v i d e n c e and c o n s i d e r i n g t h e a f o r e m e n t i o n e d f a c t o r s , we f i n d 
t h a t a 5 p e r c e n t unscheduled permanent d i s a b i l i t y award f o r h i s l o s s o f e a r n i n g 
c a p a c i t y due t o h i s compensable b i l a t e r a l t i n n i t u s c o n d i t i o n i s a p p r o p r i a t e . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r -
p a i d a t t o r n e y f e e , c o n c e r n i n g t h e scheduled permanent d i s a b i l i t y award, f o r s e r 
v i c e s r e n d e r e d on Board r e v i e w . Such a f e e i s d e f i n e d as an "assessed f e e . " 
See OAR 438-15 - 0 0 5 ( 2 ) . However, we cannot award an assessed f e e u n l e s s 
c l a i m a n t ' s a t t o r n e y f i l e s a sta t e m e n t o f s e r v i c e s . See OAR 438 - 1 5 - 0 1 0 ( 5 ) . 
Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed f e e 
s h a l l n o t be awarded. See OAR 438-15-010(5). 
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The Referee's o r d e r d a t e d January 7, 1988, as r e c o n s i d e r e d F e b r u a r y 
26, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . The D e t e r m i n a t i o n Order, 
i n s o f a r as i t awarded 5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y 
f o r a b i l a t e r a l t i n n i t u s c o n d i t i o n i s r e i n s t a t e d and a f f i r m e d . The remainder o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

F e b r u a r y 27, 1990 C i t e as 42 Van N a t t a 425 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CARMEN GUSMAN, Claimant 
WCB Case No. 88-01864 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
G a r r e t t , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M. Johnson's o r d e r w h i c h de
c l i n e d t o o r d e r payment o f temporary d i s a b i l i t y compensation f o r an u n s p e c i f i e d 
p e r i o d . The i n s u r e r c r o s s - r e q u e s t e d r e v i e w c h a l l e n g i n g t h e R e f e r e e ' s h o l d i n g 
t h a t c h i r o p r a c t i c t r e a t m e n t s were re a s o n a b l e and necessary and t h a t t h e i n 
s u r e r ' s d e n i a l o f such t r e a t m e n t was unreasonable. On r e v i e w t h e i s s u e s a r e 
c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y compensation, t h e c o m p e n s a b i l i t y 
o f d e n i e d c h i r o p r a c t i c t r e a t m e n t , and c l a i m a n t ' s e n t i t l e m e n t t o a p e n a l t y and 
a t t o r n e y f e e f o r u nreasonable d e n i a l . We r e v e r s e . 

FACTS 

C l a i m a n t , now a 3 1 - y e a r - o l d female, began w o r k i n g f o r t h e employer 
as a s e a s o n a l employee i n 1980. Each year i n about September, she was l a i d o f f , 
and each y e a r i n about December, she was r e t u r n e d t o work. I n each case, 
c l a i m a n t was a d v i s e d t o r e t u r n t o work by t h e man w i t h whom she l i v e d , a perma
n e n t , f u l l - t i m e employee o f t h e employer. 

On Fe b r u a r y 24, 1987, c l a i m a n t s u f f e r e d a d i s a b l i n g compensable i n 
j u r y t o her r i g h t elbow. That i n j u r y r e s u l t e d i n l a t e r a l e p i c o n d y l i t i s ( t e n n i s 
e l b o w ) . C l a i m a n t r e c e i v e d t r e a t m e n t f o r her i n j u r y f r o m Dr. Moore, a c h i r o p r a c 
t o r . She missed two o r t h r e e weeks o f work and t h e n r e t u r n e d t o l i g h t d u t y 
work. 

C l a i m a n t c o n t i n u e d w o r k i n g and c o n t i n u e d t r e a t i n g w i t h Dr. Moore. 
C h i r o p r a c t i c t r e a t m e n t s p r o v i d e d some p a i n r e l i e f f o r two t o t h r e e h o u r s , b u t no 
c u r a t i v e o r l o n g t e r m b e n e f i t . Treatments i n c l u d e d n o t o n l y t r e a t m e n t o f 
c l a i m a n t ' s i n j u r e d elbow, b u t m a n i p u l a t i o n o f her neck. 

I n October 1987, when t h e employer o n l y had " p r e t t y heavy" work 
a v a i l a b l e , c l a i m a n t was l a i d o f f . A few weeks l a t e r she began r e c e i v i n g unem
ployment i n s u r a n c e b e n e f i t s . 

I n November and a g a i n i n December 1987, t h e employer i n f o r m e d 
c l a i m a n t ' s housemate t h a t i t wanted her t o r e t u r n t o work. C l a i m a n t d i d n o t r e 
t u r n t o work. I n Februa r y 1988, she c o n t a c t e d t h e employer about r e t u r n i n g t o 
work and was a d v i s e d t h a t t h e r e were no p o s i t i o n s a v a i l a b l e . 

I n January 1988, c l a i m a n t had undergone an e x a m i n a t i o n by Dr. 
P e t e r s o n , a l s o a c h i r o p r a c t o r . He diagnosed m i l d l a t e r a l e p i c o n d y l i t i s . He 
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f e l t t h a t c h i r o p r a c t i c t r e a t m e n t was n e i t h e r r e a s o n a b l e nor n e c e s s a r y and t h a t 
i t had c o n t i n u e d t o o l o n g . Based upon t h a t r e p o r t , t h e i n s u r e r d e n i e d c o n t i n u e d 
c h i r o p r a c t i c t r e a t m e n t . 

Dr. Spady, an o r t h o p e d i c surgeon, examined c l a i m a n t on A p r i l 4, 1988 
He, t o o , d i a g n o s e d l a t e r a l e p i c o n d y l i t i s . He f e l t c h i r o p r a c t i c t r e a t m e n t was o f 
no b e n e f i t f o r such a c o n d i t i o n and t h a t such t r e a t m e n t l i k e l y c o n t r i b u t e d t o 
c l a i m a n t ' s c h r o n i c p a i n b e h a v i o r by r e i n f o r c i n g i t . Drug t h e r a p y was recom
mended and, i f c l a i m a n t r e f u s e d , she was c o n s i d e r e d m e d i c a l l y s t a t i o n a r y . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t c o n t i n u e d t o r e c e i v e unemployment 
i n s u r a n c e b e n e f i t s . She had n o t r e t u r n e d t o work and she had n o t been r e l e a s e d 
t o r e g u l a r work by Dr. Moore, her a t t e n d i n g p h y s i c i a n . She was n o t y e t c o n s i d 
e r e d m e d i c a l l y s t a t i o n a r y by Dr. Moore. Her c l a i m had n o t y e t been c l o s e d . At 
t h e t i m e o f h e a r i n g , t h e r e were some o u t s t a n d i n g , u n p a i d c h i r o p r a c t i c b i l l s o f 
Dr. Moore. 

CONCLUSION 

Temporary D i s a b i l i t y Compensation 

The R eferee concl u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y compensation a f t e r she was l a i d o f f i n October 1987. We d i s a g r e e . 

S h o r t l y b e f o r e t h e Referee i s s u e d h i s o r d e r i n t h i s m a t t e r , t h e 
c o u r t i s s u e d i t s o p i n i o n i n F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592 
( 1 9 8 8 ) . The c o u r t h e l d , as a p r o c e d u r a l m a t t e r , t h a t an i n j u r e d w o r k e r i s 
e n t i t l e d t o c o n t i n u e d payment o f temporary d i s a b i l i t y compensation f o r a d i s 
a b l i n g i n j u r y u n t i l t h e worker i s b o t h m e d i c a l l y s t a t i o n a r y and r e l e a s e d by t h e 
a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r work. ORS 656.268(1) & ( 2 ) ; F a z z o l a r i , 
s u p r a , 91 Or App a t 595. However, an i n s u r e r may reduce t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s t o t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s upon t h e w o r k e r ' s 
r e t u r n t o work. ORS 656.212; former OAR 436-60-030(3); F a z z o l a r i . s u p r a , 91 Or 
App a t 595. 

I n t h i s case, c l a i m a n t had n o t y e t become m e d i c a l l y s t a t i o n a r y and 
she had n o t y e t been r e l e a s e d t o r e t u r n t o r e g u l a r work by her a t t e n d i n g p h y s i 
c i a n up t o t h e d a t e o f h e a r i n g . The i n s u r e r was, t h e r e f o r e , n o t p e r m i t t e d t o 
u n i l a t e r a l l y t e r m i n a t e t e m p o r a r y t o t a l d i s a b i l i t y compensation payments. The 
i n s u r e r was p e r m i t t e d t o reduce c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y compensa
t i o n t o t e m p o r a r y p a r t i a l d i s a b i l i t y compensation payments once c l a i m a n t 
r e t u r n e d t o m o d i f i e d work w i t h t h e employer and u n t i l she was l a i d o f f i n 
O c t o b e r , 1987. I f c l a i m a n t ' s wage d u r i n g t h a t p e r i o d was e q u a l t o o r g r e a t e r 
t h a n her wage on t h e d a t e o f i n j u r y , t h e amount o f t e m p o r a r y p a r t i a l d i s a b i l i t y 
c o mpensation t o w h i c h she was e n t i t l e d was z e r o . Former OAR 4 3 6 - 6 0 - 0 3 0 ( 2 ) ; 
Safeway S t o r e s v. Owsley, 91 Or App 475 ( 1 9 8 8 ) . 

When c l a i m a n t was l a i d o f f by t h e employer, she was n o t y e t medi
c a l l y s t a t i o n a r y nor r e l e a s e d t o r e g u l a r work. Her l a y - o f f o c c u r r e d because t h e 
employer no l o n g e r had work w i t h i n her i n j u r y - r e l a t e d l i m i t a t i o n s . The i n s u r e r 
was, t h e r e f o r e , r e q u i r e d t o i m m e d i a t e l y r e i n s t i t u t e t h e payment o f t e m p o r a r y 
t o t a l d i s a b i l i t y compensation. Gray v. SAIF, 70 Or App 313 ( 1 9 8 4 ) ; Former OAR 
4 3 6 - 6 0 - 0 3 0 ( 6 ) ( b ) . But see Safeway S t o r e s v. Owsley, supra and f o r m e r OAR 436-
6 0 - 0 3 0 ( 6 ) ( b ) (where c l a i m a n t was d i s c h a r g e d f o r reasons u n r e l a t e d t o a compens
a b l e i n j u r y and d u r i n g a p e r i o d o f m o d i f i e d employment). 

A f t e r t h e i n s u r e r was r e q u i r e d t o r e i n s t i t u t e t e m p o r a r y t o t a l d i s 
a b i l i t y c ompensation payments upon c l a i m a n t ' s l a y o f f , and once c l a i m a n t began 
r e c e i v i n g unemployment i n s u r a n c e b e n e f i t s , t h e i n s u r e r was e n t i t l e d t o once 
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a g a i n reduce c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y compensation b e n e f i t s t o 
t e m p o r a r y p a r t i a l d i s a b i l i t y compensation. That i s , t e m p o r a r y t o t a l d i s a b i l i t y 
payments c o u l d be reduced by " e a r n i n g s " i n t h e form o f t h e unemployment i n s u r 
ance b e n e f i t s c l a i m a n t r e c e i v e d . W e l l s v. Pete Walker's Auto Body, 86 Or App 
739 ( 1 9 8 7 ) . No f u r t h e r r e d u c t i o n o f c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensa
t i o n p r i o r t o h e a r i n g was a u t h o r i z e d by law. C l a i m a n t was n o t o f f e r e d , nor d i d 
she r e f u s e , wage e a r n i n g employment under t h e terms o f f o r m e r OAR 436-60-030(5), 
so as t o a l l o w a f u r t h e r r e d u c t i o n o f her t e m p o r a r y d i s a b i l i t y compensation. 
See Eastman v. G e o r g i a - P a c i f i c Corp., 79 Or App 610 ( 1 9 8 6 ) . N e i t h e r i s t h e r e 
e v i d e n c e t o s u p p o r t t h e i n s u r e r ' s argument t h a t c l a i m a n t w i t h d r e w f r o m t h e l a b o r 
m a r k e t . I n f a c t , she was r e q u i r e d t o be a v a i l a b l e f o r work and she was r e q u i r e d 
t o , and d i d , s e a r c h f o r work as a r e q u i s i t e t o t h e r e c e i p t o f unemployment 
i n s u r a n c e b e n e f i t s . See ORS 657.155. 

I n sum, c l a i m a n t was e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y compen
s a t i o n d u r i n g her d i s a b i l i t y and u n t i l she r e t u r n e d t o m o d i f i e d work w i t h t h e 
employer i n about March 1987. From March 1987 u n t i l October 1987, when she was 
l a i d o f f , she was e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y c ompensation, p a y a b l e 
a t a r a t e p u r s u a n t t o f o r m e r OAR 436-60-030(1) o r ( 2 ) . A f t e r her l a y o f f i n 
O c t o b e r and b e f o r e she began r e c e i v i n g unemployment i n s u r a n c e b e n e f i t s , c l a i m a n t 
was e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y compensation. A f t e r she began 
r e c e i v i n g unemployment i n s u r a n c e b e n e f i t s , c l a i m a n t was e n t i t l e d t o t e m p o r a r y 
p a r t i a l d i s a b i l i t y compensation, payable p u r s u a n t t o f o r m e r OAR 436-60-030(1), 
where h e r unemployment i n s u r a n c e b e n e f i t s r e p r e s e n t e d her " p o s t - i n j u r y wage 
e a r n i n g s " . No o t h e r r e d u c t i o n s were a u t h o r i z e d up t o t h e t i m e o f h e a r i n g . 

MEDICAL SERVICES 

An i n j u r e d worker i s e n t i t l e d t o m e d i c a l s e r v i c e s w h i c h a r e r e a s o n 
a b l e , n e c e s s a r y and due t o t h e compensable i n j u r y . ORS 656.245. The R eferee 
c o n c l u d e d t h a t a p o r t i o n o f t h e d e n i e d c h i r o p r a c t i c t r e a t m e n t s were compensable. 
He r e f u s e d t o c o n s i d e r a n o t h e r p o r t i o n o f t h e d e n i e d t r e a t m e n t s . We d i s a g r e e 
w i t h b o t h c o n c l u s i o n s . 

Dr. Moore t r e a t e d n o t o n l y c l a i m a n t ' s i n j u r e d elbow, b u t her s p i n e 
( n e c k ) . The Referee r e f u s e d t o c o n s i d e r t h e " . . . r i g h t s o f e i t h e r p a r t y , i n 
r e g a r d s t o c l a i m a n t ' s neck c o n d i t i o n . . . " However, m e d i c a l s e r v i c e s i n v o l v 
i n g c l a i m a n t ' s neck had been c l a i m e d by Dr. Moore's b i l l i n g s f o r such s e r v i c e s . 
The i n s u r e r had d e n i e d such s e r v i c e s by i t s d e n i a l l e t t e r and t h e p a r t i e s l i t i 
g a t e d t h a t i s s u e b e f o r e t h e Referee. We can f i n d no r e a s o n why t h e c o m p e n s a b i l 
i t y o f m e d i c a l s e r v i c e s f o r c l a i m a n t ' s neck s h o u l d n o t have been addressed by 
t h e R e f e r e e . On de novo r e v i e w we do so. 

The e v i d e n c e i n t h i s r e c o r d shows no i n j u r y t o c l a i m a n t ' s heck as a 
cpnsequence o f her compensable elbow i n j u r y . F u r t h e r m o r e , t h e r e i s no i n d i c a 
t i o n i n t h i s r e c o r d as t o why t r e a t m e n t o f c l a i m a n t ' s neck i s n e c e s s a r y f o r 
c l a i m a n t ' s i n j u r e d elbow. We conclude t h a t t r e a t m e n t o f c l a i m a n t ' s neck has n o t 
been shown t o have been r e a s o n a b l e , necessary and due t o c l a i m a n t ' s compensable 
i n j u r y . 

The R e feree a l s o found t h a t Dr. Moore's t r e a t m e n t had some l o n g t e r m 
o r c u r a t i v e b e n e f i t w i t h r e s p e c t t o c l a i m a n t ' s i n j u r e d elbow. C l a i m a n t ' s t e s t i 
mony was b o t h u n c l e a r and i n c o n s i s t e n t i n t h a t r e g a r d . We a r e n o t persuaded 
t h a t she e x p e r i e n c e d any b e n e f i t o t h e r t h a n t h e two t o t h r e e h o u r s o f d i m i n i s h e d 
p a i n she t e s t i f i e d t o as a r e s u l t o f Dr. Moore's t r e a t m e n t s . She t e s t i f i e d 
t h a t , d e s p i t e n e a r l y a year o f t r e a t m e n t by Dr. Moore and d e s p i t e improvement 
s i n c e b e i n g o f f work, her c o n d i t i o n a t t h e t i m e o f h e a r i n g was no b e t t e r t h a n a t 
t h e t i m e o f i n j u r y . 
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Given t h e v e r y t e m p o r a r y and l i m i t e d b e n e f i t c l a i m a n t r e c e i v e d , 
a l o n g w i t h t h e o p i n i o n s o f Drs. P e t e r s o n and Spady, who c o n s i d e r e d t h e d i s p u t e d 
t r e a t m e n t n o t t o be r e a s o n a b l e and necessary and t o be p o s s i b l y d e t r i m e n t a l , we 
co n c l u d e t h a t c l a i m a n t has f a i l e d t o prove t h a t t h e d e n i e d t r e a t m e n t s o f her 
elbow were r e a s o n a b l e o r necessary. 

PENALTY AND ATTORNEY FEE 

W i t h o u t d i s c u s s i o n , t h e Referee found t h e i n s u r e r ' s d e n i a l t o have 
been u n r e a s o n a b l e . We d i s a g r e e . A t t h e t i m e i t i s s u e d , t h e i n s u r e r ' s d e n i a l o f 
c o n t i n u i n g c h i r o p r a c t i c t r e a t m e n t was su p p o r t e d by Dr. Pe t e r s o n ' s o p i n i o n t h a t 
such t r e a t m e n t was n o t r e a s o n a b l e and necessary. S u b s e q u e n t l y , Dr. Spady 
o f f e r e d t h e same o p i n i o n . The i n s u r e r had a re a s o n a b l e b a s i s t o doubt i t s 
l i a b i l i t y f o r t h e d e n i e d m e d i c a l s e r v i c e s . That i s p a r t i c u l a r l y t r u e o f t h e 
t r e a t m e n t f o r c l a i m a n t ' s neck, which had not been r e l a t e d t o h e r a c c e p t e d elbow 
i n j u r y . A p e n a l t y and a t t o r n e y f e e are n o t w a r r a n t e d . 

ORDER 

The Referee's o r d e r d a t e d J u l y 6, 1988 i s r e v e r s e d . C l a i m a n t i s 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compensation as s e t f o r t h above. Her agreement 
w i t h h er a t t o r n e y i s approved f o r payment o f 25 p e r c e n t o f t h e i n c r e a s e d compen
s a t i o n as a r e a s o n a b l e a t t o r n e y f e e , n o t t o exceed $3,800 p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . The i n s u r e r ' s January 22, 1988 d e n i a l i s r e i n s t a t e d and 
u p h e l d . The Refere e ' s a t t o r n e y f e e awards and assessment o f a p e n a l t y a r e 
r e v e r s e d . A c l i e n t - p a i d f e e , payable from t h e i n s u r e r t o i t s c o u n s e l , i s 
approved, n o t t o exceed $1,327. 

F e b r u a r y 27, 1990 C i t e as 42 Van N a t t a 428 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KEVIN V. KIRKPATRICK, Claimant 

WCB Case No. 88-01067 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Jim Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a neck c o n d i t i o n ; 
and (2) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r a back/neck 
i n j u r y f r o m 30 p e r c e n t (96 d e g r e e s ) , as awarded by a p r i o r D e t e r m i n a t i o n Order, 
t o 35 p e r c e n t (112 degrees) unscheduled permanent d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e a g g r a v a t i o n and permanent p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t as s e t f o r t h i n t h e " F i n d i n g s " s e c t i o n o f 
t h e R e f e r e e ' s o r d e r w i t h t h e e x c e p t i o n o f f i n d i n g number 6. 

FINDINGS OF ULTIMATE FACT 

The l a s t arrangement o f compensation was t h e A p r i l 13, 1987 D e t e r m i n a t i o n 
Order as amended on A p r i l 17, 1987. 

Cl a i m a n t has s u f f e r e d a symptomatic e x a c e r b a t i o n o f h i s compensable c o n d i 
t i o n . 
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C l a i m a n t d i d n o t s u f f e r an i n c r e a s e i n h i s l o s s o f wage e a r n i n g c a p a c i t y 
as a r e s u l t o f h i s symptomatic e x a c e r b a t i o n . 

As a r e s u l t o f h i s compensable back and neck c o n d i t i o n , c l a i m a n t has sus
t a i n e d permanent p h y s i c a l impairment i n t h e m i l d l y moderate range.. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t had n o t s u s t a i n e d a worsened c o n d i t i o n 
and/or an i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y s i n c e t h e l a s t arrangement o f com
p e n s a t i o n ( A p r i l 17, 1987). We agree w i t h t h e Referee's c o n c l u s i o n . However, 
we r e a c h t h a t c o n c l u s i o n on a d i f f e r e n t b a s i s . 

For e v e r y c l a i m o f a g g r a v a t i o n o f an unscheduled c o n d i t i o n , t h e c l a i m a n t 
must show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t 
d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . I n t h o s e cases i n w h i c h t h e l a s t award o r 
arrangement o f unscheduled permanent p a r t i a l d i s a b i l i t y compensation a n t i c i p a t e d 
f u t u r e e x a c e r b a t i o n s , accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , t h e c l a i m a n t 
must a l s o p r o v e t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r 
degree t h a n was a n t i c i p a t e d , o r t h a t h i s e x a c e r b a t i o n r e s u l t e d i n 14 c o n s e c u t i v e 
days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Edward D. Lucas, 41 Van 
N a t t a 2272 ( 1 9 8 9 ) . 

The m e d i c a l e v i d e n c e s u p p o r t s a f i n d i n g t h a t c l a i m a n t s u f f e r e d a 
symptomatic e x a c e r b a t i o n o f h i s compensable i n j u r y . Dr. S u t h e r l a n d examined 
c l a i m a n t on September 28, 1987 and found t h a t c l a i m a n t ' s neck c o n d i t i o n was n o t 
s t a t i o n a r y and recommended c o n s e r v a t i v e t r e a t m e n t f o r c l a i m a n t ' s i n c r e a s e d neck 
p a i n . 

H a v i n g met t h e f i r s t p a r t o f t h e a n a l y s i s , i . e . was t h e r e an e x a c e r b a t i o n 
o f c l a i m a n t ' s p h y s i c a l c o n d i t i o n , t h e n e x t i s s u e becomes whether o r n o t c l a i m a n t 
s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f t h e symptomatic exacerba
t i o n . Based upon t h e m e d i c a l and l a y e v i d e n c e , we f i n d t h a t c l a i m a n t ' s wage 
e a r n i n g c a p a c i t y has n o t been d i m i n i s h e d by t h i s e x a c e r b a t i o n . 

The l a s t arrangement o f compensation was t h e A p r i l 17, 1987 D e t e r m i n a t i o n 
O r der, w h i c h a f f i r m e d a p r i o r award o f 30 p e r c e n t unscheduled and 15 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y . A t t h e t i m e t h e D e t e r m i n a t i o n Order i s s u e d , 
c l a i m a n t had been l i m i t e d t o work i n t h e l i g h t t o medium c a t e g o r i e s and was r e 
s t r i c t e d t o l i f t i n g no more t h a n 35 pounds. Dr. S u t h e r l a n d ' s o p i n i o n , f o l l o w i n g 
t h e a l l e g e d a g g r a v a t i o n , t h a t c l a i m a n t was unable t o work i s n o t p e r s u a s i v e as 
t h e r e i s no e v i d e n c e w h i c h would s u p p o r t a f i n d i n g t h a t Dr. S u t h e r l a n d b e l i e v e d 
c l a i m a n t c o u l d n o t p e r f o r m j o b s i n t h e l i g h t t o medium work c a t e g o r i e s and he 
had p r e v i o u s l y been l i m i t e d f r o m t h e more v i g o r o u s work c a t e g o r i e s . 

The Western M e d i c a l C o n s u l t a n t s o p i n e d t h a t a t t h e t i m e o f i t s examina
t i o n , November 2 1 , 1987, c l a i m a n t was p h y s i c a l l y c apable o f p e r f o r m i n g work i n 
t h e l i g h t t o medium c a t e g o r i e s . N e i t h e r c l a i m a n t nor h i s t r e a t i n g d o c t o r have 
i n d i c a t e d h i s c o n d i t i o n improved p r i o r t o s e e i n g Western M e d i c a l C o n s u l t a n t s i n 
November 1987. 

C l a i m a n t t e s t i f i e d t h a t i n A p r i l 1987, t h e t i m e o f t h e l a s t arrangement o f 
compensation he was e x p e r i e n c i n g neck s t i f f n e s s and a l i m i t e d r ange o f m o t i o n on 
a w e e k l y b a s i s . I t i s t h i s c o m p l a i n t upon wh i c h c l a i m a n t now bases h i s 
a g g r a v a t i o n . 

The preponderance o f t h e evidence does n o t s u p p o r t a f i n d i n g t h a t c l a i m a n t 
s u f f e r e d an a g g r a v a t i o n o f h i s A p r i l 12, 1984 compensable i n j u r y . Dr. 
S u t h e r l a n d , as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , may be e n t i t l e d t o some d e f e r e n c e . 



430 K e v i n V. K i r k p a t r i c k , 42 Van N a t t a 428 (1990) 

W e i l a n d v. SAIF, 64 Or App 810 (19 8 3 ) . Yet, when compared w i t h t h e t h o r o u g h 
o p i n i o n o f t h e Western M e d i c a l C o n s u l t a n t s , h i s o p i n i o n s a r e n o t w e l l reasoned 
o r c o m p l e t e and a r e t h e r e f o r e n o t p e r s u a s i v e . See Somers v. SAIF, 77 Or App 259 
(1 9 8 6 ) . We f i n d t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o meet h i s b u rden o f p r o v 
i n g an a g g r a v a t i o n c l a i m . 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r a 
back and neck i n j u r y f r o m 30 p e r c e n t (96 degrees) t o 35 p e r c e n t (112 d e g r e e s ) . 
We agree. 

The c r i t e r i o n f o r r a t i n g unscheduled permanent d i s a b i l i t y i s t h e permanent 
l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n 
d e t e r m i n i n g t h e l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f 
p h y s i c a l i m p a i r m e n t r e s u l t i n g from t h e compensable i n j u r y and a l l o f t h e r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 436-30-380 e t seq. We a p p l y 
t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m echanical f o r m u l a s . H a r w e l l v. 
Argonaut I n s u r a n c e Co., 296 Or 505, 510 (1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 
Or App 260, 269 ( 1 9 8 2 ) . 

T h e r e f o r e , c o n s i d e r i n g c l a i m a n t ' s back and neck permanent i m p a i r m e n t i n 
l i g h t o f t h e a f o r e m e n t i o n e d g u i d e l i n e s , we conclude t h a t an award o f 35 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y a p p r o p r i a t e l y compensates c l a i m a n t f o r t h e 
permanent l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g from t h e compensable i n j u r y . 

F i n a l l y , t h e i s s u e o f e x t e n t o f scheduled permanent d i s a b i l i t y was n o t 
r a i s e d a t t h e h e a r i n g ( T r . 3 ) . Even though c l a i m a n t ' s c o u n s e l p u r p o r t s t o p l a c e 
s c h e d u l e d d i s a b i l i t y a t i s s u e on r e v i e w , we d e c l i n e t o address an i s s u e n o t 
r a i s e d a t h e a r i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1988 i s a f f i r m e d . 

F e b r u a r y 27, 1990 C i t e as 42 Van N a t t a 430 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
t h e B e n e f i c i a r i e s o f Leon V. L i a c o s , Deceased, C l a i m a n t 
MARY K. LIACOS, B e n e f i c i a r y o f Leon V. L i a c o s , Deceased 

WCB Case No. TP-87030 
THIRD PARTY DISTRIBUTION ORDER ON REMAND 

Royce, e t a l , C laimant A t t o r n e y s 
James E. G r i f f i n , A s s i s t a n t A t t o r n e y General 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Cou r t o f A p p e a l s . 
L i a c o s v. SAIF, 96 Or App 737 (19 8 9 ) . We p r e v i o u s l y c o n c l u d e d t h a t SAIF's t h i r d 
p a r t y l i e n a t t a c h e d t o t h e proceeds o f t h e s e t t l e m e n t b e f o r e d i s t r i b u t i o n o f t h e 
proceeds t o t h e deceased w o r k e r ' s a d u l t c h i l d r e n . Leon V. L i a c o s , 40 Van N a t t a 
102, 339 ( 1 9 8 8 ) . The c o u r t has reasoned t h a t i t s d e c i s i o n i n S c a r i n g v. SAIF, 
91 Or App 350, r e v den 306 Or 660 (1 9 8 8 ) , s u p p o r t e d t h e s u r v i v i n g spouse's con
t e n t i o n t h a t t h e shares o f t h e s e t t l e m e n t proceeds a t t r i b u t a b l e t o n o n - b e n e f i 
c i a r i e s under t h e Workers' Compensation Law sh o u l d n o t be s u b j e c t t o SAIF's 
l i e n . Inasmuch as t h e Board's o r d e r i s s u e d p r i o r t o t h e c o u r t ' s d e c i s i o n i n 
S c a r i n g , t h e c o u r t remanded f o r r e c o n s i d e r a t i o n . 

Subsequent t o t h e c o u r t ' s d e c i s i o n , SAIF has a d v i s e d us t h a t t h e proceeds 
o f t h e t h i r d p a r t y s e t t l e m e n t s h o u l d be made i n accordance w i t h S c a r i n g . N o t i n g 
t h a t t h e prgceeds have a l r e a d y been f u l l y d i s t r i b u t e d t c t h e a p p r o p r i a t e i n d i 
v i d u a l s e x c e p t f o r a r e m a i n i n g b a l a n c e o f $7,940.40, t h e p a r t i e s agree t h a t t h i s 
amount be t r a n s f e r r e d t o t h e s u r v i v i n g spouse. 
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C o n s i d e r i n g t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e s u r v i v i n g spouse i s 
e n t i t l e d t o t h e r e m a i n i n g balance o f proceeds from t h e t h i r d p a r t y s e t t l e m e n t . 
A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o pay t h e s u r v i v i n g spouse 
$7,940.40. 

I T IS SO ORDERED. 

Fe b r u a r y 27, 1990 C i t e as 42 Van N a t t a 431 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEWEY A. LOGUE, Claimant 

WCB Case Nos. 85-16107 & 87-09178 
ORDER ON REVIEW 

St e b b i n s & C o f f e y , Claimant A t t o r n e y s 
Cummins, e t a l , Defense A t t o r n e y s 
David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

Weyerhaeuser Company r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
H i g a s h i ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t knee 
o s t e o a r t h r i t i s c o n d i t i o n ; and (2) up h e l d Wausau's I n s u r a n c e Company's d e n i a l o f 
t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t worked f o r Wausau's i n s u r e d from A p r i l 1961 t h r o u g h December 
1969. D u r i n g t h i s p e r i o d he worked as hook t e n d e r and h i g h c l i m b e r . C l a i m a n t ' s 
d u t i e s i n c l u d e d heavy manual l a b o r , c l i m b i n g , w a l k i n g and c r a w l i n g . 

I n March 1967, c l a i m a n t t w i s t e d h i s r i g h t knee, when he t r i e d t o a v o i d a 
f a l l i n g r o c k . On August 15, 1968, w h i l e s t e p p i n g o v e r a s m a l l l o g , c l a i m a n t ' s 
r i g h t knee popped and b u c k l e d , c a u s i n g him t o f a l l t o t h e ground . He d i d n o t 
miss any work. S h o r t l y t h e r e a f t e r , c l a i m a n t was examined by Dr. Sm i t h , M.D., 
o r t h o p e d i c surgeon. 

C l a i m a n t stopped w o r k i n g f o r Wausau's i n s u r e d i n December 1969, when i t s 
wood o p e r a t i o n was c l o s e d . Claimant went t o work f o r Weyerhaeuser Company i n 
1970, where he worked c o n t i n u o u s l y i n t h e woods u n t i l 1985. D u r i n g t h i s employ
ment, he worked as a hook t e n d e r , h i g h c l i m b e r and head r i g g e r . These d u t i e s 
i n v o l v e d heavy manual l a b o r , c l i m b i n g , c r a w l i n g , and w a l k i n g on uneven ground. 

C l a i m a n t a g a i n i n j u r e d h i s r i g h t knee on A p r i l 19, 1985. He had been 
c a r r y i n g a b l o c k on h i s s h o u l d e r w h i l e c l i m b i n g up a l o g , when he l o s t h i s 
b a l a n c e . H i s f o o t went i n t o a h o l e , c a u s i n g him t o t w i s t h i s r i g h t knee. Dr. 
Smith r e p o r t e d t h a t a l o n g w i t h h i s knee p a i n , c l a i m a n t e x p e r i e n c e d d i s c o m f o r t 
t h a t e x t e n d e d f r o m m i d - c a l f up i n t o t h e back. On October 1, 1985, Dr. 
Freudenberg, o r t h o p e d i s t , r e p o r t e d t h a t c l a i m a n t ' s knee o c c a s i o n a l l y gave way, 
and t h a t knee soreness would develop a f t e r w a l k i n g f o r a m i l e on a l e v e l 
s u r f a c e . 

On November 18, 1985, Weyerhaeuser i s s u e d a p a r t i a l d e n i a l r e g a r d i n g 
c l a i m a n t ' s r i g h t knee o s t e o a r t h r i t i c c o n d i t i o n . 

On December 10, 1985, Dr. Freudenberg p e r f o r m e d s u r g e r y t o i n c r e a s e t h e 
f u n c t i o n a l c a p a c i t y o f t h e r i g h t knee. On September 9, 1986, Dr. Gr i p e k o v e n , 
o r t h o p e d i s t , r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d . 
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On June 3, 1987, Wausau de n i e d c l a i m a n t ' s r e q u e s t f o r r e o p e n i n g o f h i s 
p r i o r c l a i m f o r m e d i c a l b e n e f i t s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a p p l i e d t h e " l a s t i n j u r i o u s exposure" r u l e , and fo u n d t h a t 
Weyerhaeuser, as c l a i m a n t ' s l a s t p l a c e o f employment b o r e a c a u s a l r e l a t i o n s h i p 
t o h i s r i g h t knee o s t e o a r t h r i t i s c o n d i t i o n . We agree. 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, t h e t h r e s h o l d i s s u e i s compens
a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163, 1164 ( 1 9 8 7 ) . I f t h e c l a i m i s 
compensable, t h e n t h e t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . 
See R u n f t v. SAIF, 303 Or 493, 498-99 (1 9 8 7 ) . Weyerhaeuser a s s e r t s t h a t 
c l a i m a n t ' s r i g h t knee c o n d i t i o n i s n o t a compensable c o n d i t i o n stemming f r o m h i s 
work a t Weyerhaeuser. 

T u r n i n g t o t h e m e d i c a l i s s u e f i r s t , c l a i m a n t bears t h e burden o f p r o v i n g 
t h a t a c o n d i t i o n g i v i n g r i s e t o a need f o r m e d i c a l t r e a t m e n t o r d i s a b i l i t y i s 
m a t e r i a l l y r e l a t e d t o a compensable c l a i m . Hutcheson v. Weyerhaeuser Company, 
288 Or 5 1 , 56 ( 1 9 7 9 ) . We c o n s i d e r t h i s t o be a complex m e d i c a l q u e s t i o n l a r g e l y 
dependent on e x p e r t m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co. 76 Or App 
105, 109 ( 1 9 8 5 ) . 

By l e t t e r d a t e d A p r i l 10, 1988, Dr. Smith, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
r e p o r t e d t h a t c l a i m a n t had o s t e o a r t h r i t i s o f t h e knee, and t h a t he had been a b l e 
t o t o l e r a t e t h e c o n d i t i o n u n t i l t h e i n j u r y o f A p r i l 19, 1985. S m i t h o p i n e d t h a t 
t h e i n c i d e n t exceeded t h e c a p a c i t y o f c l a i m a n t ' s knee t o r e s i s t s t r e s s : 
" . . . w i t h t h e r e s u l t t h a t t h e knee became tr o u b l e s o m e t o t h e p o i n t where where he 
was u n a b l e t o c o n t i n u e w o r k i n g . I n t h i s sense t h e i n c i d e n t i n d e p e n d e n t l y con
t r i b u t e d t o a w o r s e n i n g o f h i s c o n d i t i o n . " (Ex. 28-1) (emphasis added). Dr. 
Smith a l s o p o i n t e d o u t absent t h e A p r i l , 1985 i n c i d e n t , s u r g e r y w o u l d n o t have 
been n e c e s s a r y . I n a d d i t i o n , Dr. Freudenberg a l s o f e l t t h a t t h e A p r i l 1985 i n 
c i d e n t had i n d e p e n d e n t l y c o n t r i b u t e d t o a wor s e n i n g o f c l a i m a n t ' s a r t h r i t i c con
d i t i o n . L i k e w i s e , he p o i n t e d o u t t h a t t h e A p r i l 1985 i n c i d e n t c r e a t e d t h e need 
f o r t h e December 1985 s u r g e r y . (Ex. 29-2). 

To s u p p o r t i t s p o s i t i o n t h a t c l a i m a n t ' s i n j u r i e s a t Wausau's i n s u r e d were 
t h e s o l e cause o f t h e o s t e o a r t h r i t i c c o n d i t i o n , Weyerhaeuser r e l i e d upon t h e 
o p i n i o n s o f Drs. D u f f and Gripekoven. We are n o t persuaded by t h e s e o p i n i o n s . 
Dr. G r i p e k o v e n reasoned t h a t Dr. Freudenberg's o p e r a t i v e r e p o r t showed no a c u t e 
changes t o p r o v e a nexus t o t h e A p r i l 1985 i n j u r y . Y et, G r i p e k o v e n ' s o p i n i o n 
was based on a r e v i e w o f Freudenberg's w r i t t e n r e p o r t , and n o t a p e r s o n a l exami
n a t i o n . L i k e w i s e , Dr. D u f f examined c l a i m a n t once i n 1985, p r i o r t o t h e 
s u r g e r y . C o n s e q u e n t l y , he d i d n o t have t h e r e s u l t s o f t h e s u r g e r y upon w h i c h t o 
assess any changes i n c l a i m a n t ' s c o n d i t i o n p r e c i p i t a t e d by t h e A p r i l 1985 i n c i 
d e n t . I n a d d i t i o n , b o t h Drs. D u f f and Gripekoven f a i l e d t o r e c o g n i z e t h a t 
c l a i m a n t ' s knee p a i n had i n c r e a s e d s i n c e t h e A p r i l 1985 i n j u r y . 

C l a i m a n t t e s t i f i e d t h a t a f t e r t h e A p r i l 19, 1985 i n c i d e n t h i s knee g o t 
worse. He c o n t i n u e d t o work even though t h e r e was i n c r e a s e d s w e l l i n g and p a i n . 
Some o f h i s work crew would a s s i s t him. He c o u l d no l o n g e r d r a g t h e f i f t e e n 
pound power saw down i n t o t h e canyon t o buck l o g s . Moreover, h i s c o l l e a g u e s 
w o u l d have t o pack some o f c l a i m a n t ' s b l o c k s f o r him. 

Weyerhaeuser argues t h a t Dr. Smith had an i n a c c u r a t e case h i s t o r y . I t 
a s s e r t s t h a t c l a i m a n t r e t u r n e d t o work w i t h o u t d i f f i c u l t y f o l l o w i n g t h e A p r i l 
1985 i n c i d e n t . However, c l a i m a n t ' s t e s t i m o n y shows t h a t he was i n p a i n , and 
t h a t he r e q u i r e d t h e a s s i s t a n c e o f h i s crew t o complete v a r i o u s work a s s i g n 
ments . 



Dewey A. Loque, 42 Van N a t t a 431 (1990) 433 

Dr. S m i t h was c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r an ext e n d e d p e r i o d o f 
t i m e . He i s t h e o n l y p h y s i c i a n t o have examined c l a i m a n t b o t h i n 1968, a t t h e 
t i m e o f t h e Wausau i n j u r y , and su b s e q u e n t l y , i n A p r i l 1985, a t t h e t i m e o f t h e 
Weyerhaeuser i n j u r y . Because o f h i s l o n g t e r m exposure t o and knowledge o f 
c l a i m a n t c o n d i t i o n , we ac c o r d h i s o p i n i o n g r e a t w e i g h t . Kienow's Food S t o r e s v. 
L y s t e r , 79 Or App 416 (1 9 8 6 ) ; Weiland v. SAIF, 64 Or App 810 ( 1 9 8 7 ) . 

We c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d h i s burden o f p r o v i n g t h a t t h e 
A p r i l 19, 1985 work i n c i d e n t i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s need f o r 
m e d i c a l t r e a t m e n t and d i s a b i l i t y o f h i s r i g h t knee. Consequently, he has e s t a b 
l i s h e d a compensable c l a i m w i t h Weyerhaeuser. 

Inasmuch as Wausau has not c o n t e s t e d c o m p e n s a b i l i t y , we now t u r n t o t h e 
r e s p o n s i b i l i t y i s s u e . The Referee d e t e r m i n e d t h a t t h e A p r i l 19, 1985, i n j u r y 
i n d e p e n d e n t l y c o n t r i b u t e d t o t h e worsening o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 
C o n s e q u e n t l y , he as s i g n e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n t o 
Weyerhaeuser. We agree. 

We a r e persuaded t h a t t h e A p r i l 19, 1985 i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d 
t o a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . We are i n f l u e n c e d by s e v e r a l f a c t o r s . 
F i r s t , Dr. Smith c o n c l u d e d t h a t c l a i m a n t ' s A p r i l 19, 1985 i n j u r y had indep e n 
d e n t l y c o n t r i b u t e d t o a wor s e n i n g o f c l a i m a n t ' s c o n d i t i o n . S m i t h reasoned t h a t 
t h e A p r i l 1985 i n c i d e n t a f f e c t e d t h e u n d e r l y i n g a r t h r i t i c c o n d i t i o n , w h i c h 
c r e a t e d t h e need f o r s u r g e r y i n o r d e r t o i n c r e a s e t h e f u n c t i o n a l c a p a c i t y o f t h e 
knee. I n d e e d , w i t h o u t t h e A p r i l 1985 i n c i d e n t , Smith o p i n e s t h a t s u r g e r y would 
n o t have been necessary a t t h a t t i m e . (Ex. 28-1,2). F i n a l l y , Dr. Fruedenberg, 
t h e p h y s i c i a n who per f o r m e d t h e s u r g e r y , agrees w i t h Smith's c o n c l u s i o n s t h a t 
t h e A p r i l 1985 i n c i d e n t had i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g r i g h t knee o s t e o a r t h r i t i c c o n d i t i o n . 

We c o n c l u d e t h a t t h e A p r i l 19, 1985 work i n c i d e n t i n d e p e n d e n t l y con
t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . We f i n d t h a t 
Weyerhaeuser i s t h e r e s p o n s i b l e c a r r i e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 1, 1988, i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $750, t o be p a i d 
by Weyerhauser. A c l i e n t - p a i d f e e n o t t o exceed $1,819, p a y a b l e f r o m 
Weyerhaeuser t o i t s c o u n s e l , i s approved. 

F e b r u a r y 27, 1990 C i t e as 42 Van N a t t a 433 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WCB Case No. 86-01120 

DONALD E. SMITH, Claimant 
ORDER ON REVIEW 

Malagon & Moore, Cla i m a n t A t t o r n e y s 
Cummins, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee B l e v i n s ' o r d e r 
w h i c h : (1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m s f o r h i s low back c o n d i t i o n ; and (2) d e c l i n e d t o g r a n t permanent t o t a l 
d i s a b i l i t y . I n i t s b r i e f , t h e employer contends t h a t t h e Referee e r r e d i n 
.awarding c l a i m a n t 50 p e r c e n t (160 degrees) unscheduled permanent d i s a b i l i t y 
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award f o r a low back i n j u r y , whereas a D e t e r m i n a t i o n Order had awarded no perma
nent d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and e x t e n t o f unsched
u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low back i n Jan u a r y 1985. 
He s u s t a i n e d t h e i n j u r y when he was stooped over and r a i s e d up s t r i k i n g h i s low 
back on a p i e c e o f lumber. The i n j u r y was a s o f t t i s s u e i n j u r y , superimposed on 
d e g e n e r a t i v e d i s c d i s e a s e . The employer c l o s e d t h e c l a i m i n March 1985 w i t h o u t 
an award o f permanent d i s a b i l i t y . I n A p r i l 1985, c l a i m a n t r e t u r n e d t o h i s 
t r e a t i n g p h y s i c i a n , Dr. Cox, w i t h c o m p l a i n t s o f low back and a n t e r i o r t h i g h 
p a i n . T h e r e a f t e r , t h e employer reopened h i s c l a i m . 

I n September 1985, an MRI scan r e v e a l e d t h a t c l a i m a n t had d e g e n e r a t i v e 
d i s c d i s e a s e w i t h o u t e v i d e n c e o f s p i n a l s t e n o s i s . A January 1986 D e t e r m i n a t i o n 
Order r e c l o s e d c l a i m a n t ' s c l a i m and d i d n o t award any permanent d i s a b i l i t y . 

I n J u l y 1986, c l a i m a n t was a g a i n seen by Dr. Cox, w i t h c o m p l a i n t s o f low 
back and l e g p a i n . C l a i m a n t ' s c o u n s e l f o r w a r d e d Dr. Cox's r e p o r t t o t h e em
p l o y e r and r e q u e s t e d t h a t t h e c l a i m be reopened. I n September 1986, t h e em
p l o y e r d e n i e d r e o p e n i n g on t h e b a s i s t h a t c l a i m a n t ' s compensable c o n d i t i o n had 
no t worsened. The employer f u r t h e r d e n i e d c l a i m a n t ' s b i l a t e r a l l e g symptoms. 
I n November 1986, Dr. Cox w r o t e t h e employer a g a i n r e q u e s t i n g t h a t c l a i m a n t ' s 
c l a i m be reopened. The employer i s s u e d a second d e n i a l c o n f i r m i n g i t s September 
1986 p o s i t i o n t h a t c l a i m a n t ' s compensable c o n d i t i o n had n o t worsened. 

I n March 1987, Dr. Cox a g a i n w r o t e t h e employer r e q u e s t i n g t h a t 
c l a i m a n t ' s c l a i m be reopened. I n June 1987, t h e employer i s s u e d a t h i r d a g g r a 
v a t i o n d e n i a l . 

C l a i m a n t has a d e g e n e r a t i v e d i s c d i s e a s e t h a t p r e e x i s t e d t h e Ja n u a r y 1985 
compensable low back i n j u r y . The January 1985 compensable i n j u r y d i d n o t e f f e c t 
c l a i m a n t ' s p r e e x i s t i n g low back c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable low back i n j u r y has n o t worsened s i n c e t h e Jan u a r y 
1985 D e t e r m i n a t i o n Order. 

C l a i m a n t has n o t s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h i s 
compensable i n j u r y . 

CONCLUSIONS OF LAW 

A g g r a v a t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g , c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , 
as s e t f o r t h i n t h e " O p i n i o n " s e c t i o n o f t h e Referee's o r d e r . 

Permanent D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t t h e January 1985 i n d u s t r i a l i n j u r y p e r m a n e n t l y 
a g g r a v a t e d c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n and awarded him 50 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y . We d i s a g r e e . 

The i s s u e o f whether c l a i m a n t ' s i n d u s t r i a l i n j u r y r e n d e r e d h i s p r e e x i s t 
i n g d e g e n e r a t i v e c o n d i t i o n p e r m a n e n t l y symptomatic i s a complex m e d i c a l 
q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f 
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t h i s i s s u e t u r n s l a r g e l y on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . Kassahn v 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 
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Dr. Cox o p i n e d t h a t t h a t i n d u s t r i a l trauma p r o b a b l y a c t i v a t e d t h e 
p r e e x i s t i n g c o n d i t i o n . Dr. Rabin opined t h a t t h e January 1985 i n c i d e n t 
r e p r e s e n t e d a trauma superimposed on t h e d e g e n e r a t i v e c o n d i t i o n and t h a t a l l o f 
c l a i m a n t ' s c u r r e n t symptoms were d i r e c t l y r e l a t e d t o t h e compensable i n j u r y . 

We a r e n o t persuaded by t h e o p i n i o n s o f Drs. Cox and Rabin. Dr. Cox 
o f f e r s no a n a l y s i s as t o how t h e i n d u s t r i a l i n j u r y a c t i v a t e d c l a i m a n t ' s u n d e r l y 
i n g c o n d i t i o n . F u r t h e r , he does not e x p l a i n h i s e a r l i e r r e p o r t i n w h i c h he 
o p i n e d t h a t c l a i m a n t had r e c o v e r e d from t h e i n d u s t r i a l i n j u r y w i t h no permanent 
r e s i d u a l s . L i k e w i s e , Dr. Rabin o f f e r s no e x p l a n a t i o n f o r h i s o p i n i o n and h i s 
c o n c l u s i o n t h a t a l l o f c l a i m a n t ' s symptoms are due t o t h e i n d u s t r i a l i n j u r y i s 
n o t s u p p o r t e d by t h e m e d i c a l r e c o r d . 

C o n v e r s e l y , Dr. Rosenbaum's o p i n i o n s u p p o r t s t h e c o n c l u s i o n t h a t i t was 
m e d i c a l l y i m p r o b a b l e t h a t t h e i n d u s t r i a l i n j u r y p e r m a n e n t l y e x a c e r b a t e d 
c l a i m a n t ' s p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . S p e c i f i c a l l y , Rosenbaum con
c l u d e d t h a t t h e h i s t o r y o f t h e January 1985 i n j u r y i n d i c a t e d t h a t t h e i n c i d e n t 
was n o t s e v e r e enough t o have a c t i v a t e d c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . Dr. 
Rosenbaum's o p i n i o n i s s u p p o r t e d by Dr. H o w e l l and t h e Independent C h i r o p r a c t i c 
C o n s u l t a n t s , who suggested t h a t t h e i n d u s t r i a l i n j u r y had no permanent e f f e c t on 
t h e d e g e n e r a t i v e c o n d i t i o n , o r i t s symptoms. 

We f i n d t h e w e l l - r e a s o n e d o p i n i o n o f Dr. Rosenbaum, as w e l l as t h e 
s u p p o r t i n g o p i n i o n s o f Dr. Howell and t h e C o n s u l t a n t s t o be p e r s u a s i v e . See 
Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . A c c o r d i n g l y , we do n o t c o n s i d e r 
c l a i m a n t ' s p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n i n r a t i n g t h e e x t e n t o f h i s perma
nent d i s a b i l i t y . 

I n l i g h t o f our c o n c l u s i o n above, we n e x t t u r n t o whether c l a i m a n t has 
s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h i s compensable i n j u r y . See 
ORS 6 5 6 . 2 1 4 ( 5 ) . 

Dr. H o w e l l o p i n e d t h a t c l a i m a n t had no e v i d e n c e o f muscle s t r a i n t h a t 
c o u l d be r e f e r a b l e t o t h e i n d u s t r i a l i n j u r y . Independent C h i r o p r a c t i c 
C o n s u l t a n t s r e p o r t e d t h a t c l a i m had no o b j e c t i v e i n d i c a t i o n s o f i m p a i r m e n t o r 
d i s a b i l i t y as a r e s u l t o f t h e compensable i n j u r y . Dr. Rosenbaum a l s o o p i n e d 
t h a t c l a i m a n t had no o b j e c t i v e impairment as a r e s u l t o f t h e compensable i n j u r y . 
F i n a l l y , Dr. Cox o p i n e d t h a t c l a i m a n t had no permanent r e s i d u a l s r e s u l t i n g from 
t h e compensable i n j u r y . Only Dr. Rabin f e e l s t h a t c l a i m a n t has s u s t a i n e d perma
ne n t i m p a i r m e n t . H i s o p i n i o n , however, i s based on t h e p r e m i s e t h a t a l l o f 
c l a i m a n t ' s symptoms a r e r e l a t e d t o t h e compensable i n j u r y . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b 
l i s h a l o s s o f e a r n i n g c a p a c i t y due t o h i s compensable i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d October 19, 1987, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which awarded c l a i m a n t 50 p e r c e n t (160 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y i s r e v e r s e d . The D e t e r m i n a t i o n Order i s r e i n 
s t a t e d and u p h e l d . The remainder o f t h e o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , 
n o t t o exceed $2,375, i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT F. STERRITT, Claimant 

WCB Case Nos. 86-08796 & 87-11261 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
James Dodge ( S a i f ) , Defense A t t o r n e y 

Review by Board Members P e r r y and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B o r c h e r s ' o r d e r w h i c h u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s h y p e r t e n s i o n . The i s s u e on r e v i e w i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s back and neck on November 9, 1985. 
E l a v i l ( A m y t r i p t o l i n e ) was p r e s c r i b e d f o r h i s headaches and neck p a i n b e g i n n i n g 
i n March 1986 (Ex. 4 - 2 ) . He s u b s e q u e n t l y complained o f i n o r d i n a t e t h i r s t , 
w e i g h t g a i n and c h e s t p a i n . H i s t r e a t i n g neurosurgeon r e f e r r e d him t o an 
i n t e r n i s t , Dr. Berven. (Exs. 1-6 & 10) 

Dr. Berven examined c l a i m a n t and found h i s b l o o d p r e s s u r e t o be 
e l e v a t e d and f o u n d c l a i m a n t t o have t a c h y c a r d i a . C l a i m a n t ' s E l a v i l l e v e l was 
reduced and t h e n t e r m i n a t e d . H i s b l o o d p r e s s u r e remained e l e v a t e d . Dr. Berven 
d i a g n o s e d e s s e n t i a l h y p e r t e n s i o n and p r e s c r i b e d m e d i c a t i o n . C l a i m a n t ' s b l o o d 
p r e s s u r e t h e n came under c o n t r o l . (Exs. 9-11, 15, 17, 18, 24 & 25) 

By l e t t e r d a t e d October 2, 1986, SAIF p a r t i a l l y d e n i e d t h e compens
a b i l i t y o f c l a i m a n t ' s h y p e r t e n s i o n . Over a year l a t e r c l a i m a n t began t r e a t i n g 
w i t h Dr. S r c h , a c h i r o p r a c t o r , f o r neck and back p a i n . (Exs. 25, 38 & 46) 

CONCLUSION OF LAW AND OPINION 

Dr. Berven, c l a i m a n t ' s a t t e n d i n g p h y s i c i a n f o r h y p e r t e n s i o n , d i a g 
nosed e s s e n t i a l h y p e r t e n s i o n . He i n d i c a t e d on one o c c a s i o n t h a t c l a i m a n t ' s use 
o f E l a v i l "may have" c o n t r i b u t e d t o h i s h y p e r t e n s i o n . On a n o t h e r o c c a s i o n , Dr. 
Berven s t a t e d t h a t E l a v i l and o t h e r c i r c u m s t a n c e s were " p o s s i b l e " f a c t o r s i n 
a g g r a v a t i n g h i s p r e e x i s t i n g h y p e r t e n s i o n . However, he a l s o r e p o r t e d t o 
c l a i m a n t , i n September 1986, t h a t i f E l a v i l had caused h i s h i g h b l o o d p r e s s u r e , 
i t s h o u l d have by t h e n r e s o l v e d . 

C l a i m a n t ' s t r e a t i n g neurosurgeon r e p o r t e d t h a t E l a v i l "perhaps" was 
r e s p o n s i b l e f o r an i t c h i n g c o n d i t i o n c l a i m a n t complained o f , b u t t h a t h i s h y p e r 
t e n s i o n was n o t r e l a t e d t o h i s i n d u s t r i a l i n j u r y . 

Dr. Srch o p i n e d , a f t e r h a v i n g read t h e P h y s i c i a n ' s Desk R e f e r e n c e , 
t h a t E l a v i l was a l i k e l y c o n t r i b u t i n g cause, a l o n g w i t h i n j u r y r e l a t e d s t r e s s , 
i n e x a c e r b a t i n g c l a i m a n t ' s h y p e r t e n s i o n . 

We c o n c l u d e , as d i d t h e Referee, t h a t c l a i m a n t has f a i l e d i n h i s 
burden o f p r o v i n g , t o a r e a s o n a b l e m e d i c a l p r o b a b i l i t y , t h a t h i s h y p e r t e n s i o n , 
o r a w o r s e n i n g o f t h a t h y p e r t e n s i o n , was a consequence o f h i s compensable 
i n j u r y . 

We g i v e no w e i g h t t o Dr. Srch's o p i n i o n r e g a r d i n g t h e c o n t r i b u t i o n 
o f E l a v i l t o c l a i m a n t ' s h y p e r t e n s i o n . Dr. Srch, a c h i r o p r a c t o r , i s n o t l i c e n s e d 
t o d i s p e n s e p r e s c r i p t i o n drugs [ORS 684.015(3)] and was shown t o have no 
e x p e r t i s e i n p h a r m a c o l o g i c a l o r i n t e r n a l m e d i c i n e m a t t e r s . U n l i k e an M.D. o r 
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D.O., we presume no such e x p e r t i s e based upon Dr. Srch's l i c e n s e as a c h i r o p r a c 
t o r . We a l s o f i n d t h a t Dr. Srch's o p i n i o n t h a t i n j u r y r e l a t e d s t r e s s worsened 
c l a i m a n t ' s h y p e r t e n s i o n i s u n p e r s u a s i v e . The o p i n i o n i s u n e x p l a i n e d . Dr. Srch 
has been shown t o have no e x p e r t i s e i n such m a t t e r s and he d i d n o t see c l a i m a n t 
u n t i l 1-1/2 t o 2 ye a r s a f t e r he was i n j u r e d , diagnosed as h a v i n g e s s e n t i a l 
h y p e r t e n s i o n and s u c c e s s f u l l y t r e a t e d f o r t h a t c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d September 30, 1988 i s a f f i r m e d . 

F e b r u a r y 27, 1990 C i t e as 42 Van N a t t a 437 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD F. TAYLOR, Claimant 

WCB Case Nos. 88-03008 & 88-03007 
ORDER ON REVIEW 

Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 
Nelson, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) r e q u e s t s r e v i e w o f 
t h a t p o r t i o n o f Referee Mulder's o r d e r which assessed a p e n a l t y and a t t o r n e y f e e 
f o r u n r e a s o n a b l e d e l a y i n p r o v i d i n g c l a i m s i n f o r m a t i o n and i n p a y i n g t e m p o r a r y 
t o t a l d i s a b i l i t y compensation (TTD). On r e v i e w t h e i s s u e i s a p e n a l t y and 
a t t o r n e y f e e . We r e v e r s e . 

FACTS 

Cl a i m a n t compensably i n j u r e d h i s low back i n December 1978 w h i l e 
w o r k i n g f o r t h e SAIF C o r p o r a t i o n ' s (SAIF's) i n s u r e d . As a r e s u l t , he underwent 
s u r g e r y and r e c e i v e d an award o f permanent d i s a b i l i t y compensation. 

On A p r i l 22» 1985, c l a i m a n t compensably r e i n j u r e d h i s back w h i l e 
w o r k i n g f o r L i b e r t y ' s i n s u r e d . That c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
March 12, 1986. 

Cla i m a n t r e t u r n e d t o work and c o n t i n u e d u n t i l F e b r u a r y 1987, when he 
l e f t work due t o i n c r e a s e d p a i n . L i b e r t y d e n i e d r e o p e n i n g f o r a g g r a v a t i o n by 
l e t t e r d a t e d J u l y 2, 1987. SAIF d e n i e d r e s p o n s i b i l i t y f o r m e d i c a l s e r v i c e s . 
C l a i m a n t r e q u e s t e d h e a r i n g s and t h e r e q u e s t s were c o n s o l i d a t e d and hea r d on 
Oct o b e r 6, 1987. 

On December 9, 1987, t h e Referee i s s u e d an O p i n i o n and Order f i n d i n g 
L i b e r t y r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n a f t e r F e b r u a r y 1987. The o r d e r was 
n o t m a i l e d t o SAIF o r any r e p r e s e n t a t i v e f o r SAIF. 

L i b e r t y r e q u e s t e d r e c o n s i d e r a t i o n o f t h e December 9, 1987, o r d e r and 
p o i n t e d o u t t h a t i t had n o t been m a i l e d t o SAIF, one o f t h e i n t e r e s t e d p a r t i e s . 
On December 23, 1987, t h e Referee i s s u e d an Order o f Abatement. SAIF was n o t 
se n t a copy. 

On January 28, 1988, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n , 
r e p u b l i s h i n g t h e December 9, 1987 o r d e r . The r e p u b l i s h e d o r d e r was n o t m a i l e d 
t o SAIF. L i b e r t y r e q u e s t e d r e v i e w . 

On A p r i l 25, 1988, we i s s u e d an "ORDER DISMISSING REQUEST FOR BOARD 
REVIEW AND DIRECTING REPUBLICATION OF REFEREE'S ORDER (REMANDING)". We foun d 
t h a t , because t h e Referee's o r d e r s were n o t m a i l e d t o a l l p a r t i e s , t h e y were n o t 
f i n a l o r d e r s and, t h e r e f o r e , n o t r e v i e w a b l e . 

On June 8, 1988, a second Referee r e p u b l i s h e d t h e f i r s t R e feree's 
December 9, 1987 o r d e r . I t was t h e n m a i l e d t o a l l i n t e r e s t e d p a r t i e s . (We t a k e 
o f f i c i a l n o t i c e o f t h e June 8, 1988 o r d e r . ) 



438 R i c h a r d F. T a y l o r , 42 Van N a t t a 437 (1990) 

CONCLUSION 

The R e f e r e e i n t h e p r e s e n t case assessed a p e n a l t y and a t t o r n e y f e e 
a g a i n s t L i b e r t y f o r u n r e a s o n a b l e d e l a y i n p a y i n g TTD. He made no f i n d i n g s as t o 
when such compensation was due nor i f o r when such compensation was p a i d . 

L i b e r t y argues t h a t i t was n o t r e q u i r e d t o b e g i n p a y i n g TTD u n t i l 
w i t h i n 14 days a f t e r t h e f i r s t " f i n a l o r d e r " h o l d i n g i t r e s p o n s i b l e . S i n c e t h i s 
o c c u r r e d on June 8, 1988, when t h e second Referee p u b l i s h e d an o r d e r and m a i l e d 
i t t o a l l i n t e r e s t e d p a r t i e s , and because, L i b e r t y a s s e r t s , i t had begun p a y i n g 
TTD i n F e b r u a r y 1988, i t d i d n o t d e l a y p a y i n g TTD. 

C l a i m a n t argues t h a t t h e January 28, 1988 o r d e r o f t h e f i r s t R e f e r e e 
was s u f f i c i e n t t o r e q u i r e L i b e r t y t o b e g i n p a y i n g TTD. 

I n R i c h a r d F. T a y l o r , 40 Van N a t t a 384 ( 1 9 8 8 ) , we h e l d t h a t t h e 
f i r s t R e f e r e e ' s o r d e r s were n o t f i n a l o r d e r s f o r purposes o f ORS 656.295 
( r e q u e s t s f o r Board r e v i e w ) . The i s s u e here i s somewhat d i f f e r e n t . 

OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) p r o v i d e s t h a t TTD be p a i d w i t h i n 14 days o f a 
" l i t i g a t i o n o r d e r " w h i c h o r d e r s temporary d i s a b i l i t y compensation. " L i t i g a t i o n 
o r d e r " i s n o t d e f i n e d by s t a t u t e o r r u l e . Here, t h e q u e s t i o n i s w h e t h e r t h e 
f i r s t R e f e r e e ' s o r d e r o f January 28, 1988 was a " l i t i g a t i o n o r d e r " f o r purposes 
o f t h e r u l e . 

ORS 656.289(1) r e q u i r e s a Referee, w i t h i n 30 days o f t h e c o n c l u s i o n 
o f a h e a r i n g , t o d e t e r m i n e t h e m a t t e r and make an o r d e r . S u b s e c t i o n (2) o f t h e 
same s t a t u t e p r o v i d e s : "A copy o f t h e o r d e r s h a l l be s e n t f o r t h w i t h by m a i l t o 
t h e d i r e c t o r and t o a l l p a r t i e s i n i n t e r e s t " . The t i m e w i t h i n w h i c h t o r e q u e s t 
r e v i e w b e g i n s t o r u n on t h e d a t e o f m a i l i n g . ORS 6 5 6 . 2 8 9 ( 3 ) . 

We f i n d t h a t , u n t i l t h e f i r s t r e f e r e e ' s o r d e r was m a i l e d , p u r s u a n t 
t o s t a t u t e , i t was n o t a " l i t i g a t i o n o r d e r " . The i m p r o p e r l y m a i l e d J anuary 28, 
1988 o r d e r d i d n o t o b l i g a t e L i b e r t y t o make payment w i t h i n 14 days o f i t s 
i s s u a n c e . The f a c t t h a t t h e t i m e f o r r e q u e s t i n g r e v i e w b e g i n s w i t h m a i l i n g 
t e n d s t o s u p p o r t o u r r e a d i n g o f t h e s t a t u t e . We a l s o b e l i e v e t h a t t o c o n c l u d e 
o t h e r w i s e c o u l d , i n some cases, g i v e r i s e t o absurd r e s u l t s ; t h a t i s , e s t a b l i s h 
ment o f an e n f o r c e a b l e l i t i g a t i o n o r d e r p r i o r t o t h e a c t r e q u i r e d t o g i v e n o t i c e 
t o t h e p a r t i e s o f t h e i r r i g h t s and o b l i g a t i o n s under t h e o r d e r . 

The o r d e r i n q u e s t i o n i n t h i s case was a s i n g l e o r d e r d i s p o s i n g o f 
c o n s o l i d a t e d h e a r i n g r e q u e s t s . The f a c t t h a t L i b e r t y r e c e i v e d i t s copy o f t h e 
o r d e r does n o t a l t e r our c o n c l u s i o n t h a t t h e January 28, 1988 o r d e r was n o t a 
" l i t i g a t i o n o r d e r " f o r purposes o f OAR 436-60-150(3)(e) u n t i l i t was m a i l e d " t o 
a l l p a r t i e s i n i n t e r e s t " p u r s u a n t t o ORS 656.289(2). 

The f i r s t " l i t i g a t i o n o r d e r " i n t h i s m a t t e r d i d n o t i s s u e u n t i l June 
8, 1988. C l a i m a n t has n o t shown a d e l a y i n , nor a r e s i s t a n c e t o , payment o f 
compensation t h e r e a f t e r . A p e n a l t y f o r unreasonable d e l a y i n t h e payment o f 
compensation may n o t be assessed under ORS 656.262(10). An a t t o r n e y f e e may n o t 
be awarded under ORS 656.382. E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; 
L l o v d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . 

As t o c l a i m a n t ' s e n t i t l e m e n t t o a p e n a l t y and/or a t t o r n e y f e e f o r 
u n r e a s o n a b l e d e l a y by L i b e r t y i n p r o v i d i n g c l a i m s i n f o r m a t i o n , t h e r e has been no 
showing by c l a i m a n t t h a t t h e r e was any compensation " t h e n due", d u r i n g t h e 
a l l e g e d d e l a y w i t h r e s p e c t t o w h i c h a p e n a l t y c o u l d be assessed. N e i t h e r has i t 
been shown t h a t , i f L i b e r t y u n r e a s o n a b l y d e l a y e d p r o v i d i n g such i n f o r m a t i o n , i t s 
d e l a y r e p r e s e n t e d r e s i s t a n c e t o t h e payment o f compensation under ORS 656.382. 
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We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o prove e n t i t l e m e n t t o a p e n a l t y o r a r e 
l a t e d a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r d a t e d September 15, 1988 i s r e v e r s e d i n p a r t . 
T hat p o r t i o n w h i c h assessed a p e n a l t y and a t t o r n e y f e e i s r e v e r s e d . The re m a i n 
d e r o f t h e o r d e r i s a f f i r m e d . 

F e b r u a r y 28, 1990 C i t e as 42 Van N a t t a 439 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD L. BATESON, Claimant 

WCB Case No. 88-06748 
ORDER ON REVIEW 

Emmons, e t a l , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e B o r c h e r s ' o r d e r 
w h i c h a f f i r m e d a D e t e r m i n a t i o n Order's f i n d i n g o f when c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y . We r e v e r s e . 

ISSUES 

The i n s u r e r contends t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on A p r i l 
22, 1987 r a t h e r t h a n March 16, 1988 as found by t h e D e t e r m i n a t i o n Order. I f t h e 
Board h o l d s i n i t s f a v o r , t h e i n s u r e r seeks a u t h o r i z a t i o n t o o f f s e t t h e overpay
ment c r e a t e d by t h e change i n m e d i c a l l y s t a t i o n a r y d a t e s a g a i n s t f u t u r e awards 
f o r permanent d i s a b i l i t y . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s low back i n June 1982. The c l a i m was 
c l o s e d i n Ja n u a r y 1984 w i t h an award f o r 10 p e r c e n t u n s c h e d u l e d permanent d i s 
a b i l i t y . C l a i m a n t ' s c o n d i t i o n a g g r a v a t e d i n 1986. The i n s u r e r ' s a g g r a v a t i o n 
d e n i a l was s e t a s i d e by O p i n i o n and Order i n June 1987. 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n found c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f 
A p r i l 22, 1987. A c c o r d i n g t o t h e Or t h o p a e d i c C o n s u l t a n t s , c l a i m a n t remained 
m e d i c a l l y s t a t i o n a r y i n November 1987. None t h e l e s s , t h e C o n s u l t a n t s suggested 
t h a t c l a i m a n t undergo a CT scan and an MRI because o f h i s p r o t r a c t e d symptoms 
and t o comp l e t e t h e m e d i c a l r e c o r d . An MRI r e v e a l e d m u l t i l e v e l d e g e n e r a t i v e 
d i s c d i s e a s e ; however c l a i m a n t remained m e d i c a l l y s t a t i o n a r y . 

A D e t e r m i n a t i o n Order, i s s u e d on A p r i l 5, 1988, f i n d i n g c l a i m a n t m e d i c a l l y 
s t a t i o n a r y March 16, 1988. 

As o f A p r i l 22, 1987, t h e r e was no re a s o n a b l e e x p e c t a t i o n t h a t c l a i m a n t ' s 
c o n d i t i o n w o u ld m a t e r i a l l y improve w i t h f u r t h e r t r e a t m e n t o r t h e passage o f 
t i m e . 

CONCLUSIONS AND OPINION 

M e d i c a l l y s t a t i o n a r y means t h a t no f u r t h e r m a t e r i a l improvement would 
r e a s o n a b l y be ex p e c t e d from m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . The p r e 
ponderance o f t h e m e d i c a l evidence i n t h i s case i s t h a t , as o f A p r i l 22, 1987, 
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c l a i m a n t was m e d i c a l l y s t a t i o n a r y . C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r so s t a t e d 
and e v e r y o t h e r l a t e r examiner agreed. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y because 
t h e O r t h o p a e d i c C o n s u l t a n t s suggested f u r t h e r t e s t i n g . A need f o r f u r t h e r t e s t 
i n g does n o t , i n and o f i t s e l f , i n d i c a t e t h a t c l a i m a n t i s n o t m e d i c a l l y s t a t i o n 
a r y . I n t h i s case, t h e C o n s u l t a n t s a p p a r e n t l y f e l t t h a t f u r t h e r t e s t i n g was 
needed t o comp l e t e t h e m e d i c a l r e c o r d . There i s no r e q u i r e m e n t t h a t a m e d i c a l 
r e c o r d must be "completed" b e f o r e a c l a i m a n t can be foun d m e d i c a l l y s t a t i o n a r y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d October 24, 1988, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h f o u n d c l a i m a n t medi
c a l l y s t a t i o n a r y on March 16, 1988, i s r e v e r s e d . The D e t e r m i n a t i o n Order i s 
m o d i f i e d t o f i n d c l a i m a n t m e d i c a l l y s t a t i o n a r y A p r i l 22, 1987. The i n s u r e r i s 
a u t h o r i z e d t o o f f s e t any overpayment c r e a t e d by t h i s o r d e r a g a i n s t f u t u r e awards 
f o r permanent d i s a b i l i t y . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed 
$1,593.50, p a y a b l e by t h e i n s u r e r t o i t s a t t o r n e y . 

F e b r u a r y 28. 1990 C i t e as 42 Van N a t t a 440 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LORETTA A. BEAL, Claimant 
WCB Case No. 88-13511 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h a f f i r m e d a D e t e r m i 
n a t i o n Order t h a t awarded no scheduled permanent d i s a b i l i t y f o r c l a i m a n t ' s r i g h t 
arm. The i s s u e on r e v i e w i s e x t e n t o f scheduled permanent d i s a b i l i t y . We 
a f f i r m , b u t f o r d i f f e r e n t reasons. 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The c r i t e r i a f o r t h e r a t i n g o f scheduled d i s a b i l i t y i s t h e permanent l o s s 
o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e i n d u s t r i a l i n j u r y . ORS 
656 . 2 1 4 ( 2 ) . C l a i m a n t must n o t o n l y prove t h a t she has permanent d i s a b i l i t y by a 
preponderance o f t h e e v i d e n c e , b u t t h a t t h e d i s a b i l i t y i s due t o t h e i n d u s t r i a l 
i n j u r y . Where b o t h a compensable and noncompensable c o n d i t i o n a f f e c t t h e same 
body p a r t , and a r e b o t h c a p a b l e o f c a u s i n g permanent d i s a b i l i t y , t h e n t h e r a t i n g 
o f permanent d i s a b i l i t y p u r s u a n t t o ORS 656.214 becomes a complex m e d i c a l ques
t i o n r e q u i r i n g competent m e d i c a l t e s t i m o n y . 

C l a i m a n t ' s compensable c o n d i t i o n i n t h i s case i n v o l v e d h er r i g h t arm o n l y . 
C l a i m a n t a l s o has a c e r v i c a l c o n d i t i o n ( t h a t i s n o t compensable) t h a t a l s o r e 
s u l t e d i n d i s a b i l i t y and impairment i n t o her r i g h t arm. I n 1987, c l a i m a n t had 
s u r g e r y on h e r neck t h a t r e s o l v e d most o f t h e major problems i n h e r neck, r i g h t 
arm, elbow and w r i s t . 

F o l l o w i n g t h e s u r g e r y , and upon c l o s i n g t h e compensable c l a i m , c l a i m a n t ' s 
l o n g t i m e t r e a t i n g p h y s i c i a n , Dr. O r t h , s t a t e d t h a t t h e r i g h t arm c l a i m r e s u l t e d 
i n no permanent r e s i d u a l s and t h a t t h e " u l t i m a t e problem i n t h e Rt arm, elbow, 
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and w r i s t were r e s o l v e d by t h e decompression laminectomy and c e r v i c a l f u s i o n . " 
(Exs. 38, 3 9 ) . Dr. O r t h had a l s o p r e v i o u s l y s t a t e d t h a t he c o u l d n o t s e p a r a t e 
t h e c e r v i c a l p r o b l e m from t h e w r i s t and arm problem. (Ex. 20) There i s no o t h e r 
m e d i c a l e v i d e n c e d i s c u s s i n g t h e r e l a t i o n s h i p o f c l a i m a n t ' s r i g h t arm c o m p l a i n t s 
t o h e r compensable i n j u r y . 

S i n c e Dr. O r t h cannot s e p a r a t e t h e two c o n d i t i o n s , and i n f a c t i n d i c a t e s 
t h a t t h e neck c o n d i t i o n was t h e apparent cause o f t h e arm problems, c l a i m a n t has 
no m e d i c a l e v i d e n c e t h a t t h e c o m p l a i n t s she c r e d i b l y t e s t i f i e d t o a t h e a r i n g a r e 
due t o t h e compensable i n j u r y and n o t t h e neck c o n d i t i o n . W i t h o u t t h a t 
n e c e s s a r y e v i d e n c e i n t h i s case c l a i m a n t f a i l s t o c a r r y h er burden o f p r o v i n g 
permanent d i s a b i l i t y due t o her compensable i n j u r y . 

ORDER 

The Referee's o r d e r , d a t e d November 4, 1988, i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $1,296.50, p a y a b l e f r o m t h e i n s u r e r t o 
i t s c o u n s e l . 

F e b r u a r y 28, 1990 C i t e as 42 Van N a t t a 441 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD J . CONNOR, Claimant 

WCB Case No. 87-14925 
ORDER ON REVIEW 

P o z z i , e t a l , C l aimant A t t o r n e y s 
John B. Mo t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e Galloway's o r d e r 
t h a t approved t h e SAIF C o r p o r a t i o n ' s method o f c a l c u l a t i n g h i s t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s . The i s s u e i s t h e r a t e o f c l a i m a n t ' s t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t commenced work w i t h SAIF's i n s u r e d i n e a r l y 1985. On March 
7, 1987, he was compensably i n j u r e d . D u r i n g t h e 26 weeks p r i o r t o h i s i n j u r y , 
i . e . , September 6, 1986 t o March 7, 1987, c l a i m a n t r e c e i v e d r e m u n e r a t i o n f r o m 
SAIF's i n s u r e d t o t a l l i n g $25,246.48. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t was r e g u l a r l y employed by SAIF's i n s u r e d . 
C l a i m a n t ' s r e m u n e r a t i o n was not based s o l e l y upon a d a i l y ' o r weekly 

upon g r o s s r e c e i p t s l e s s t e n p e r c e n t l e s s c e r t a i n expenses. 
C l a i m a n t ' s r e m u n e r a t i o n from SAIF's i n s u r e d d u r i n g t h e 26 weeks 

t h e March 7, 1986 i n j u r y averaged $971.02 per week. 

CONCLUSIONS OF LAW AND OPINION 

Former ORS 656.210 e t seq p r o v i d e s t h e framework f o r t h e p r o p e r c a l 
c u l a t i o n o f a wo r k e r ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . S u b s e c t i o n ( 2 ) ( c ) 

wage b u t 

p r i o r t o 
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o f t h a t s t a t u t e p r o v i d e s , i n t e r a l i a ; 
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"As used i n t h i s s u b s e c t i o n , ' r e g u l a r l y employed' means a c t u a l em
ployment o r a v a i l a b i l i t y f o r such employment. For w o r k e r s n o t r e g u 
l a r l y employed and f o r workers w i t h no r e m u n e r a t i o n o r whose remu
n e r a t i o n i s n o t based upon d a i l y o r weekly wages, t h e d i r e c t o r , by 
r u l e , may p r e s c r i b e methods f o r e s t a b l i s h i n g t h e w o r k e r ' s w e e k l y 
wage." 

Here, c l a i m a n t was employed as a t r u c k d r i v e r by SAIF's i n s u r e d . He 
was p a i d f o r h i s l a b o r p u r s u a n t t o a c o n t r a c t he e n t e r e d i n t o w i t h SAIF's i n 
s u r e d . Under t h a t c o n t r a c t , SAIF's i n s u r e d t o o k 10 p e r c e n t o f f t h e t o p o f h i s 
g r o s s r e c e i p t s . Out o f t h e r e m a i n i n g 90 p e r c e n t , i t p a i d c l a i m a n t ' s f u e l c o s t s , 
r o a d t a x e s and w o r k e r s ' compensation i n s u r a n c e . C l a i m a n t r e c e i v e d t h e b a l a n c e 
r e m a i n i n g , by way o f a check. 

C l a i m a n t had an average gross revenue o f $6,769 a month f o r 26 weeks 
p r e c e d i n g h i s compensable i n j u r y o f March 7, 1987. SAIF's i n s u r e d p a i d i t s 
premium f o r c l a i m a n t ' s w o r k e r s ' compensation coverage, based on an assumed 
m o n t h l y wage e q u a l t o 25 p e r c e n t ( i . e . , $1,690) o f c l a i m a n t ' s average m o n t h l y 
g r o s s revenue o f $6,769. 

A f t e r c l a i m a n t ' s compensable i n j u r y o f March 7, 1987, SAIF began 
p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . For t h e purposes o f c a l c u l a t i n g 
c l a i m a n t ' s r a t e o f b e n e f i t s , SAIF adopted t h e assumed m o n t h l y wage o f $1,690, 
w h i c h i t used t o d e t e r m i n e t h e employer's premium f o r c l a i m a n t ' s w o r k e r s ' com
p e n s a t i o n c overage. 

A t t h e h e a r i n g , SAIF argued t h a t i t had a c t e d p u r s u a n t t o ORS 
6 5 6 . 0 0 6 ( 2 6 ) , w h i c h p r o v i d e s , i n t e r a l i a : 

"The S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n may 
e s t a b l i s h assumed minimum and maximum wages, i n con
f o r m i t y w i t h r e c o g n i z e d i n s u r a n c e p r i n c i p l e s , a t 
w h i c h any worker s h a l l be c a r r i e d upon t h e p a y r o l l 
o f t h e employer f o r t h e purpose o f d e t e r m i n i n g t h e 
premium o f t h e employer." (Emphasis added). 

I t f u r t h e r argued t h a t inasmuch as no s t a t u t e o r r u l e a p p l i e d t o c l a i m a n t ' s 
s i t u a t i o n , i t was f r e e t o a r r i v e a t a "reasonable wage." See f o r m e r OAR 436-60-
0 2 0 ( o ) . The R e f e r e e agreed w i t h SAIF's p o s i t i o n . We d i s a g r e e . 

I n o u r v i e w , c l a i m a n t i s " r e g u l a r l y employed" w i t h i n t h e meaning o f 
ORS 656.210 e t seg. He was a f u l l - t i m e employee and r e c e i v e d a w e e k l y check f o r 
h i s s e r v i c e s . T h e r e f o r e , ORS 656.210, n o t ORS 656.006(26), c o n t r o l s t h e r a t e o f 
t e m p o r a r y t o t a l d i s a b i l i t y t h a t c l a i m a n t i s t o be p a i d . 

ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) p r o v i d e s t h a t i n cases such as t h i s , where t h e 
w o r k e r ' s r e m u n e r a t i o n i s n o t based s o l e l y upon a d a i l y o r weekly wage, t h e 
D i r e c t o r may p r e s c r i b e a method o f e s t a b l i s h i n g a weekly wage. The D i r e c t o r has 
done so. Former OAR 436-60-020(4) p r o v i d e d t h e method f o r computing t e m p o r a r y 
t o t a l d i s a b i l i t y f o r w o r k e r s employed on c a l l ( s u b s e c t i o n 4 ( a ) ) ; p i e c e w o r k 
( s u b s e c t i o n 4 ( b ) ) ; v a r y i n g h o u r s , s h i f t s o r wages ( s u b s e c t i o n 4 ( c ) ) ; and on 
commission ( s u b s e c t i o n 4 ( 1 ) ) . C laimant c o u l d p r o p e r l y be p l a c e d i n any o f t h e 
c a t e g o r i e s . The r e s u l t , however, i s t h e same. H i s weekly wage i s t h e w e e k l y 
average o f h i s e a r n i n g s d u r i n g t h e 26 weeks p r i o r t o t h e d a t e o f i n j u r y . 

I n t h i s case c l a i m a n t ' s weekly wage was $971.02. He i s e n t i t l e d t o 
t e m p o r a r y t o t a l d i s a b i l i t y based upon t h a t wage p l u s any s t a t u t o r y i n c r e a s e s . 
See ORS 6 5 6 . 2 1 0 ( 1 ) . 
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The Referee's o r d e r d a t e d March 18, 1988 i s r e v e r s e d i n p a r t . That 
p o r t i o n o f t h e o r d e r t h a t approved t h e SAIF C o r p o r a t i o n ' s method o f c a l c u l a t i n g 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s i s r e v e r s e d . SAIF i s d i r e c t e d t o 
r e c a l c u l a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s based upon a weekl y wage o f 
$971.02 p l u s any s t a t u t o r y i n c r e a s e s . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensa
t i o n c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e d i r e c t l y t o t h e 
a t t o r n e y . 

F e b r u a r y 28. 1990 C i t e as 42 Van N a t t a 443 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTE A. DELGADO, Claimant 

WCB Case No. 88-13694 
ORDER ON REVIEW (REMANDING) 

Welch, e t a l , C l aimant A t t o r n e y s 
Randy H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h d i s m i s s e d her 
r e q u e s t f o r h e a r i n g f o r f a i l u r e t o appear. On r e v i e w , t h e i s s u e i s whether t h e 
Re f e r e e s h o u l d have d i s m i s s e d t h e r e q u e s t f o r h e a r i n g . We remand. 

FINDINGS OF FACT 

On November 1, 1988, t h e i n s u r e r ' s a t t o r n e y and c l a i m a n t ' s a t t o r n e y 
appeared a t h e a r i n g . C l a i m a n t d i d n o t appear. C l a i m a n t ' s a f f i d a v i t s t a t e s t h a t 
she was i l l f r o m October 3 1 , 1988, t h r o u g h November 3, 1988. C l a i m a n t f u r t h e r 
s t a t e d t h a t she was r e c e i v i n g c a r e a t her s i s t e r ' s r e s i d e n c e d u r i n g t h a t t i m e 
and she had i n c o r r e c t l y n o t e d on her c a l e n d a r t h a t t h e d a t e o f h e a r i n g was 
November 2, 1988. Cl a i m a n t d i s c o v e r e d her e r r o r on November 2, when she phoned 
he r a t t o r n e y t o a d v i s e him t h a t she would be una b l e t o appear a t t h e h e a r i n g due 
t o h er c o n t i n u i n g i l l n e s s . 

P r i o r t o t h e e n t r y o f t h e Referee's Order o f D i s m i s s a l , c l a i m a n t 
f i l e d a m o t i o n f o r r e i n s t a t e m e n t s u p p o r t e d by her a f f i d a v i t . On November 18, 
1988, t h e R e f e r e e i s s u e d an Order o f D i s m i s s a l w h i c h s t a t e d t h a t c l a i m a n t ' s 
a f f i d a v i t was n o t s u f f i c i e n t t o s u p p o r t r e i n s t a t e m e n t o f h e r h e a r i n g r e q u e s t . 

CONCLUSIONS OF LAW AND OPINION 

A t t h e t i m e o f h e a r i n g , f o r m e r OAR 438-06-071 was i n e f f e c t . I t 
s t a t e d : 

" F a i l u r e o f a p a r t y o r t h e p a r t y ' s r e p r e s e n t a t i v e t o 
appear a t t h e t i m e and p l a c e scheduled f o r a h e a r i n g 
i s a w a i v e r o f appearance. I f t h e p a r t y t h a t f a i l s 
t o appear i s t h e p a r t y t h a t r e q u e s t e d t h e 
h e a r i n g , t h e r e f e r e e s h a l l i s s u e an o r d e r d i s m i s s i n g 
t h e r e q u e s t f o r h e a r i n g f o r f a i l u r e t o appear u n l e s s 
a postponement i s g r a n t e d under OAR 438-06-081." 

Former OAR 438-06-081 p r o h i b i t e d postponements exc e p t upon a f i n d i n g o f e x t r a 
o r d i n a r y c i r c u m s t a n c e s beyond t h e c o n t r o l o f t h e p a r t y r e q u e s t i n g t h e p o s t p o n e 
ment . 
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We c o n c l u d e t h a t t h e Referee was i n c o r r e c t i n d i s m i s s i n g t h e h e a r i n g 
r e q u e s t based on c l a i m a n t ' s f a i l u r e t o appear a t t h e h e a r i n g . Subsequent t o t h e 
R e f e r e e ' s o r d e r , i n W i l l i a m s v. SAIF, 99 Or App 367 ( 1 9 8 9 ) , t h e c o u r t h e l d t h a t , 
under t h e c u r r e n t v e r s i o n o f OAR 438-06-071, Referees a r e n o t a u t h o r i z e d t o d i s 
miss a c l a i m a n t ' s h e a r i n g r e q u e s t s i m p l y because t h e c l a i m a n t d i d n o t appear a t 
t h e h e a r i n g . The c o u r t reasoned t h a t a c l a i m a n t was e n t i t l e d t o o f f e r t h e r e 
mainder o f her e v i d e n c e , even i f she chose n o t t o t e s t i f y p e r s o n a l l y . The c o u r t 
f u r t h e r s t a t e d t h a t t h e c h o i c e n o t t o t e s t i f y d i d n o t p r e v e n t an i n s u r e r f r o m 
p r e s e n t i n g i t s e v i d e n c e i n defense o f t h e c l a i m . 

The r e l e v a n t language o f t h e v e r s i o n o f OAR 438-06-071 c i t e d above 
and t h e c u r r e n t v e r s i o n c i t e d by t h e c o u r t i n W i l l i a m s i s s u b s t a n t i a l l y t h e 
same. Bo t h p r o v i d e t h a t i f a p a r t y o r t h e p a r t y ' s a t t o r n e y f a i l t o appear a t 
h e a r i n g , t h e n t h a t f a i l u r e t o appear i s a w a i v e r o f appearance and i s grounds 
f o r d i s m i s s a l i f t h e p a r t y w a i v i n g i s t h e p a r t y which r e q u e s t e d t h e h e a r i n g . 

Here, a l t h o u g h c l a i m a n t d i d n o t appear a t t h e h e a r i n g , her a t t o r n e y 
was p r e s e n t . I n accordance w i t h W i l l i a m s , c l a i m a n t ' s f a i l u r e t o appear i s n o t 
grounds f o r d i s m i s s a l under OAR 438-06-071. We t h e r e f o r e c o n c l u d e t h a t t h e 
h e a r i n g r e q u e s t s h o u l d n o t have been d i s m i s s e d . 

F u r t h e r m o r e , we conclude t h a t under t h e c i r c u m s t a n c e s o f t h i s case, 
c l a i m a n t has n o t waived her r i g h t t o t e s t i f y . We have r e c e n t l y h e l d t h a t under 
t h e r u l e a p p l i c a b l e t o t h i s case, 

"a R e f e r e e must c o n s i d e r a m o t i o n f o r postponement 
o f a h e a r i n g even a f t e r an o r d e r o f d i s m i s s a l has 
been i s s u e d . . . s o l o n g as t h e Referee r e t a i n s j u r i s 
d i c t i o n . " Mark R. L u t h v , 41 Van N a t t a 2132 ( 1 9 8 9 ) . 

Here, t h e Referee c o r r e c t l y t r e a t e d c l a i m a n t ' s m o t i o n and a f f i d a v i t 
as a m o t i o n f o r postponement. He was n o t persuaded t h a t t h e a f f i d a v i t e s t a b 
l i s h e d e x t r a o r d i n a r y c i r c u m s t a n c e s beyond c l a i m a n t ' s c o n t r o l s u f f i c i e n t t o j u s 
t i f y a postponement. We d i s a g r e e . 

There i s s u f f i c i e n t e vidence on t h i s r e c o r d t o make a f i n d i n g under 
f o r m e r OAR 438-06-081 t h a t t h e r e were e x t r a o r d i n a r y c i r c u m s t a n c e s beyond 
c l a i m a n t ' s c o n t r o l w h i c h would j u s t i f y a postponement. C l a i m a n t ' s f a i l u r e t o 
c o r r e c t l y n o t e t h e d a t e o f h e a r i n g on her c a l e n d a r i s n o t d i s p o s i t i v e . She has 
e s t a b l i s h e d t h r o u g h her a f f i d a v i t t h a t from October 31 t h r o u g h November 3, 1988, 
she was i n c a p a c i t a t e d due t o i l l n e s s . C l a i m a n t ' s i l l n e s s t h e r e f o r e p r e c l u d e d 
her appearance a t t h e November 1 h e a r i n g r e g a r d l e s s o f t h e f a c t t h a t she had i n 
c o r r e c t l y n o t e d t h e d a t e o f h e a r i n g . See Mark S. Lesowske, 41 Van N a t t a 2154 
( 1 9 8 9 ) . (Board f o u n d e x t r a o r d i n a r y c i r c u m s t a n c e s where c l a i m a n t was d i s c h a r g e d 
f r o m t h e h o s p i t a l on t h e day o f h e a r i n g ; even i f c l a i m a n t had n o t f o r g o t t e n 
about h i s h e a r i n g , he would have been unable t o appear.) 

We c o n c l u d e t h a t c l a i m a n t has shown e x t r a o r d i n a r y c i r c u m s t a n c e s 
w h i c h w o u l d have j u s t i f i e d a postponement. A c c o r d i n g l y , we f i n d t h a t a l t h o u g h 
she d i d n o t appear on t h e d a t e o f h e a r i n g , c l a i m a n t has n o t w a i v e d h e r r i g h t t o 
t e s t i f y . We t h e r e f o r e remand t h i s case t o t h e Referee f o r a h e a r i n g on t h e 
m e r i t s . 

IT IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
TRUDY D. JACKSON, Claimant 

WCBCase No. 88-10196 
ORDER ON REVIEW (REMANDING) 

Malagon, e t a l , C l aimant A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r s w h i c h d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g f o r f a i l u r e t o appear a t h e a r i n g . We remand. 

C l a i m a n t r e q u e s t e d a h e a r i n g on June 16, 1988. The h e a r i n g convened on 
September 9, 1988. Clai m a n t d i d n o t appear a t t h e h e a r i n g ; however, c l a i m a n t ' s 
a t t o r n e y d i d appear. C l a i m a n t ' s a t t o r n e y r e p r e s e n t e d t h a t he d i d n o t know why 
c l a i m a n t was n o t a t t h e h e a r i n g and t h a t h i s o f f i c e had s e n t c l a i m a n t a l e t t e r 
a d v i s i n g her o f t h e h e a r i n g d a t e and had been i n t e l e p h o n e c o n t a c t w i t h h er on 
September 8, 1988, t h e day b e f o r e t h e h e a r i n g . The Referee s t a t e d t h a t he would 
d i s m i s s p u r s u a n t t o h i s u n d e r s t a n d i n g o f former OAR 438-06-071. The Referee i n 
d i c a t e d t h a t he would r e c o n s i d e r h i s d e c i s i o n i f , w i t h i n 30 days o f t h e 
Re f e r e e ' s o r d e r , c l a i m a n t p e t i t i o n e d f o r r e c o n s i d e r a t i o n and was a b l e t o show 
good cause f o r n o t a p p e a r i n g . 

On September 16, 1988, t h e Referee i s s u e d an Order o f D i s m i s s a l d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . On September 20, 1988, c l a i m a n t ' s a t t o r n e y 
w r o t e t h e Re f e r e e r e q u e s t i n g abatement o f t h e d i s m i s s a l o r d e r i n o r d e r f o r 
c l a i m a n t t o a c q u i r e m e d i c a l v e r i f i c a t i o n o f her i n a b i l i t y t o be a t t h e h e a r i n g . 
C l a i m a n t a l l e g e d t h a t she was s u f f e r i n g adverse a f f e c t s f r o m a myelogram p e r 
formed on September 7, 1988, and t h a t was t h e reason f o r h e r f a i l i n g t o appear 
a t t h e h e a r i n g . 

On September 27, 1988, t h e Referee e n t e r e d an Order o f Abatement w h i c h 
a l l o w e d c l a i m a n t 15 days t o produce "medical v e r i f i c a t i o n " o f h e r i n a b i l i t y t o 
a t t e n d t h e h e a r i n g , C l a i m a n t f a i l e d t o produce any e v i d e n c e o f h e r i n a b i l i t y t o 
a t t e n d t h e h e a r i n g w i t h i n t h e 15 days a l l o w e d by t h e Re f e r e e . On October 14, 
1988, t h e Re f e r e e r e i s s u e d h i s Order o f D i s m i s s a l . 

F o l l o w i n g t h e r e i s s u a n c e o f t h e Order o f D i s m i s s a l , on October 17, 1988, 
c l a i m a n t ' s a t t o r n e y s u b m i t t e d a l e t t e r a l o n g w i t h a n o t e on a p r e s c r i p t i o n pad 
f r o m Dr. Degan. The n o t e s t a t e d : 

"Seen f o r a r a c h n o i d c y s t . R e f e r r e d t o Dr. Roberson who 
had myelogram done 9/7. He i s n o t a v a i l . @ p r e s e n t be
cause o f a d e a t h i n h i s f a m i l y . " 

The n o t e was d a t e d October 12, 1988. 

The Referee d i d n o t r e c o n s i d e r h i s d e c i s i o n a f t e r he r e c e i v e d t h i s new 
i n f o r m a t i o n . 

The C o u r t o f Appeals has r e c e n t l y i n t e r p r e t e d a r e g u l a t i o n s u b s t a n t i a l l y 
t h e same as fo r m e r OAR 438-06-071 as p r o h i b i t i n g d i s m i s s a l o f a r e q u e s t f o r 
h e a r i n g where c l a i m a n t has f a i l e d t o appear a t h e a r i n g , b u t c l a i m a n t ' s a t t o r n e y 
has appeared a t h e a r i n g . W i l l i a m s v. SAIF, 99 Or App 367 ( 1 9 8 9 ) . A c c o r d i n g l y , 
we c o n c l u d e t h a t t h e Referee e r r e d i n d i s m i s s i n g t h e r e q u e s t f o r h e a r i n g . T h i s 
case w i l l be remanded t o t h e Referee f o r a h e a r i n g . 

Our second i n q u i r y i s whether c l a i m a n t has waived her r i g h t t o t e s t i f y i n 
t h e h e a r i n g b e f o r e t h e Referee by f a i l i n g t o e s t a b l i s h s u f f i c i e n t grounds w h i c h 
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would have j u s t i f i e d a postponement. Mark S. Lesowske. 41 Van N a t t a 2154 
(1 9 8 9 ) . The Ref e r e e c o r r e c t l y t r e a t e d c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n as 
a m o t i o n f o r postponement. Mark R. L u t h v , 41 Van N a t t a 2132 ( 1 9 8 9 ) . Here, t h e 
Refe r e e c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d grounds t o j u s t i f y a p o s t 
ponement because she s u b m i t t e d no m e d i c a l e v i d e n c e o f her i n a b i l i t y t o a t t e n d 
t h e h e a r i n g . U n f o r t u n a t e l y , t h e Referee d i d n o t d e c i d e whether t h e n o t e s u b m i t 
t e d a f t e r t h e d i s m i s s a l was r e i s s u e d e s t a b l i s h e d grounds t o j u s t i f y a p o s t p o n e 
ment . 

We agree t h a t c l a i m a n t d i d n o t a t t e m p t t o j u s t i f y a postponement by some 
s o r t o f m e d i c a l e v i d e n c e i n a t i m e l y f a s h i o n . However, we do n o t agree t h a t i f 
t h e a t t o r n e y ' s r e p r e s e n t a t i o n s a r e t r u e t h e n c l a i m a n t has n o t j u s t i f i e d a p o s t 
ponement. A c c o r d i n g t o t h e r e p r e s e n t a t i o n s , c l a i m a n t s u f f e r e d f r o m s e v e r e 
adverse consequences o f a myelogram which p r e v e n t e d her fr o m a p p e a r i n g a t t h e 
h e a r i n g . I f t r u e , t h e s e c i r c u m s t a n c e s a r e s u f f i c i e n t t o j u s t i f y a postponement. 

L i k e w i s e , c o n s i d e r i n g t h e f a c t s t h a t c l a i m a n t had c o n t a c t e d h e r a t t o r n e y ' s 
o f f i c e t h e day b e f o r e t h e h e a r i n g ( t h e day a f t e r t h e myelogram), b u t me n t i o n e d 
no a d v e r s e p r o b l e m , and t h e n o t e p r o c u r e d from Dr. Degan does n o t s t a t e t h a t 
c l a i m a n t was s u f f e r i n g f r o m any problem t h a t would p r e v e n t her appearance a t 
h e a r i n g , c l a i m a n t may n o t have shown f a c t s t o j u s t i f y a postponement. 

C o n s i d e r i n g t h e s e f a c t s , we conclude t h a t a h e a r i n g on t h e i s s u e o f t h e 
postponement i s nece s s a r y , i n c l u d i n g a f i n d i n g on c l a i m a n t ' s c r e d i b i l i t y . 
A c c o r d i n g l y , t h i s case i s remanded t o t h e Referee t o t a k e e v i d e n c e on t h e ques
t i o n o f whe t h e r c l a i m a n t has e s t a b l i s h e d e x t r a o r d i n a r y c i r c u m s t a n c e s w h i c h would 
have j u s t i f i e d a postponement. I f t h e Referee d e t e r m i n e s t h a t a postponement 
s h o u l d have been g r a n t e d , he s h a l l h o l d a h e a r i n g on t h e m e r i t s , i n c l u d i n g 
c l a i m a n t ' s t e s t i m o n y . 

I f t h e Re f e r e e d e t e r m i n e s t h a t a postponement s h o u l d n o t have been g r a n t e d , 
t h e R e f e r e e s h a l l d e c i d e t h e case on t h e m e r i t s , and no e x h i b i t s h a l l be r e c e i v e d 
w h i c h was n o t s u b m i t t e d i n c o n n e c t i o n w i t h t h e p r i o r h e a r i n g nor s h a l l any w i t 
ness, i n c l u d i n g c l a i m a n t , be p e r m i t t e d t o t e s t i f y who was n o t a v a i l a b l e t o and 
p l a n n i n g on t e s t i f y i n g a t t h e p r i o r h e a r i n g o r under subpoena t o t e s t i f y a t t h a t 
h e a r i n g . M a r i o M i r a n d a , 42 Van N a t t a 405 (19 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d October 14, 1988, i s remanded t o t h e R e f e r e e f o r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . The Board approves a c l i e n t - p a i d f e e , 
n o t t o exceed $1,682.25, pa y a b l e from t h e i n s u r e r t o i t s c o u n s e l . 

F e b r u a r y 28, 1990 C i t e as 42 Van N a t t a 446 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
OLIVER JEFFRIES, Claimant 
WCB.Case No. 88-08346 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tennenbaum's o r d e r t h a t f o u n d t h a t 
c l a i m a n t was n o t e n t i t l e d t o temporary d i s a b i l i t y as a r e s u l t o f t h e Re f e r e e ' s 
e a r l i e r o r d e r f i n d i n g c l a i m a n t ' s s t r e s s c l a i m t o be compensable. On r e v i e w , 
c l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s . 
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On January 10, 1990, we r e v e r s e d t h e Referee's e a r l i e r o r d e r , w h i c h had 
fo u n d t h a t c l a i m a n t ' s s t r e s s c l a i m was compensable. O l i v e r J e f f r i e s , 42 Van 
N a t t a 64 ( 1 9 9 0 ) . That o r d e r has become f i n a l by o p e r a t i o n o f law. ORS 
65 6 . 2 9 5 ( 8 ) . 

C o n t e n d i n g t h a t o u r c o n c l u s i o n t h a t t h e c l a i m i s n o t compensable has 
r e n d e r e d t h e i s s u e r a i s e d i n t h i s case moot, t h e i n s u r e r has moved f o r d i s m i s s a l 
o f c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . We deny t h e m o t i o n . 

Because c l a i m a n t t i m e l y r e q u e s t e d Board r e v i e w , t h e R e f e r e e ' s o r d e r has 
n o t become f i n a l . ORS 656.289(3). F u r t h e r m o r e , a f t e r c o n d u c t i n g o u r r e v i e w , we 
ar e a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y o r supplement t h e Refe r e e ' s o r d e r , as 
w e l l as make such d i s p o s i t i o n o f t h e case as we d e t e r m i n e t o be a p p r o p r i a t e . 
ORS 6 5 6 . 2 9 5 ( 6 ) . F i n a l l y , our r e c e n t d e t e r m i n a t i o n t h a t t h e c l a i m i s n o t 
compensable does n o t e x t i n g u i s h t h e q u e s t i o n o f whether t h e i n s u r e r p r o p e r l y 
e x e r c i s e d i t s p r o c e s s i n g o b l i g a t i o n s d u r i n g t h e p e r i o d t h e c l a i m was c o n s i d e r e d 
compensable. ORS 656.313; Weyerhaeuser Company v. McCullough, 92 Or App 204, 
208 ( 1 9 8 8 ) . 

T u r n i n g t o t h e m e r i t s , we a f f i r m and adopt t h e o r d e r o f t h e Re f e r e e . 

ORDER 

The Referee's o r d e r , d a t e d September 29, 1988, i s a f f i r m e d . A c l i e n t - p a i d 
f e e , n o t t o exceed $948, payable from t h e i n s u r e r t o i t s c o u n s e l , i s approved. 

F e b r u a r y 28, 1990 C i t e as 42 Van N a t t a 447 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DIANE T. LINDHOLM, Claimant 

WCB Case No. 88-05977 
ORDER ON REVIEW (REMANDING) 

B r i a n R. Whitehead, Cl a i m a n t A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e F o s t e r ' s o r d e r 
w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
r i g h t c a r p a l t u n n e l syndrome. I n i t s b r i e f , SAIF contends t h a t t h e Re f e r e e 
e r r e d i n f i n d i n g "good cause" f o r c l a i m a n t ' s u n t i m e l y f i l i n g o f h e r r e q u e s t f o r 
h e a r i n g f r o m i t s f i r s t d e n i a l . On r e v i e w , t h e i s s u e s a r e good cause f o r un
t i m e l y h e a r i n g r e q u e s t and c o m p e n s a b i l i t y . We remand. 

FINDINGS OF FACT 

Cl a i m a n t f i l e d an 801 form on December 8, 1987 f o r a neck and 
s h o u l d e r s t r a i n . 

C l a i m a n t was diagnosed as h a v i n g r i g h t median n e r v e compromise a t 
t h e c a r p a l t u n n e l l e v e l on December 23, 1987. 

Cl a i m a n t ' s neck and s h o u l d e r c o n d i t i o n was d e n i e d by SAIF on 
December 30, 1987, on grounds o f u n t i m e l y f i l i n g o f a c l a i m . SAIF's d e n i a l d i d 
n o t r e f e r t o c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n . 

C l a i m a n t d i s c u s s e d t h e d e n i a l w i t h a person i n t h e o f f i c e a t work 
who h e l p e d employees f i l e w o r k e r s ' compensation c l a i m s . That p e r s o n d i d n o t 
know wh e t h e r c l a i m a n t s h o u l d appeal t h e d e n i a l , so she i n q u i r e d a t SAIF. She 
was t o l d t o have c l a i m a n t send a l e t t e r t o SAIF a s k i n g t h a t SAIF c o n s i d e r h er 



448 Diane T. Lin d h o l m , 42 Van N a t t a 447 (1990) 

c l a i m as one f o r c a r p a l t u n n e l syndrome r a t h e r t h a n one f o r neck and s h o u l d e r 
p r o b l e m s . 

C l a i m a n t s e n t a l e t t e r , w hich SAIF r e c e i v e d on January 6, 1988, r e -
g u e s t i n g t h a t i t c o n s i d e r her c l a i m as one f o r c a r p a l t u n n e l syndrome. SAIF 
d e n i e d t h e c l a i m f o r c a r p a l t u n n e l syndrome on March 28, 1988. 

C l a i m a n t r e g u e s t e d a h e a r i n g on b o t h d e n i a l s on A p r i l 14, 1988. 

CONCLUSIONS OF LAW AND OPINION 

T i m e l y Request f o r H e a r i n g 

SAIF argues t h a t c l a i m a n t f a i l e d t o t i m e l y r e g u e s t a h e a r i n g on t h e 
December 30, 1987 d e n i a l , and d i d n o t have good cause f o r t h e d e l a y . We agree. 

A r e g u e s t f o r h e a r i n g must be f i l e d n o t l a t e r t h a n t h e 6 0 t h day 
a f t e r c l a i m a n t i s n o t i f i e d o f a d e n i a l o f a c l a i m . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . A h e a r 
i n g r e g u e s t t h a t i s f i l e d a f t e r 60 days, b u t w i t h i n 180 days o f a d e n i a l may be 
excused i f c l a i m a n t had good cause f o r t h e l a t e f i l i n g . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . The 
t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been eguated t o t h e s t a n d a r d o f 
" m i s t a k e , i n a d v e r t a n c e , s u r p r i s e o r excusable n e g l e c t " r e c o g n i z e d under ORCP 
71B(1) and f o r m e r ORS 18.160. Anderson v. P u b l i s h e r s Paper Co.. 78 Or App 513, 
517, r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown v. EBI Companies, 289 Or 455 
(1 9 8 0 ) . Lack o f d i l i g e n c e does n o t c o n s t i t u t e good cause. C o g s w e l l v. SAIF, 74 
Or App 234, 237 ( 1 9 8 5 ) . C l a i m a n t has t h e burden o f p r o v i n g good cause. I d . 

C l a i m a n t d i d n o t r e g u e s t a h e a r i n g on t h e December 30, 1987 d e n i a l 
u n t i l A p r i l 14, 1988, g i v i n g as her reason r e l i a n c e on t h e o r a l s t a t e m e n t s o f a 
SAIF employee. However, c l a i m a n t was n o t t o l d by t h e SAIF employee t h a t h er 
c l a i m w o u l d be ac c e p t e d upon r e c e i p t o f t h e a d d i t i o n a l i n f o r m a t i o n o r t h a t h er 
c l a i m w o u l d r e m a i n open a f t e r t h e s t a t u t o r y t i m e f o r appeal had passed. We con
c l u d e t h a t c l a i m a n t ' s r e l i a n c e on t h e s t a t e m e n t s o f t h e SAIF employee i s n o t 
s u f f i c i e n t t o e s t a b l i s h good cause. See Cogswell v. SAIF, s u p r a ; Leonard T r i g g , 
41 Van N a t t a 1264 ( 1 9 8 9 ) . 

SAIF a l s o argues t h a t i t s December 30, 1987 d e n i a l encompassed a 
d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n . I t contends t h a t c l a i m a n t knew 
t h a t she had c a r p a l t u n n e l syndrome when she f i l e d t h e 801 even t h o u g h she d i d 
n o t s p e c i f i c a l l y m e n t i o n i t and, t h u s , t h e December d e n i a l e f f e c t i v e l y d e n i e d 
t h e c a r p a l t u n n e l c l a i m . We d i s a g r e e . 

C l a i m a n t f i l e d t h e 801 on December 8, 1987 and i t was n o t u n t i l 
December 23 t h a t t h e c a r p a l t u n n e l was diagnosed. T h e r e f o r e , t h e c l a i m c o u l d 
n o t have i n c l u d e d t h e c a r p a l t u n n e l c o n d i t i o n . A c c o r d i n g l y , SAIF c o u l d n o t have 
d e n i e d t h e c a r p a l t u n n e l c o n d i t i o n i n t h e December 30, 1988 d e n i a l l e t t e r . Cf. 
Johnson v. S p e c t r a P h y s i c s , 303 Or 49 (1987) ( i n s u r e r h e l d t o have a c c e p t e d o n l y 
t h o s e c o n d i t i o n s " s p e c i f i c a l l y " o r " o f f i c i a l l y " a c cepted i n w r i t i n g ) . 

We c o n c l u d e t h a t c l a i m a n t d i d n o t t i m e l y f i l e a r e g u e s t f o r h e a r i n g 
on t h e December 30, 1988 d e n i a l o f her neck and s h o u l d e r s t r a i n and d i d n o t show 
good cause f o r t h e u n t i m e l i n e s s . However, t h a t d e n i a l does n o t b a r t h e s e p a r a t e 
c a r p a l t u n n e l c l a i m . 

The l e t t e r r e c e i v e d by SAIF on January 6, 1988 was a c l a i m by 
- c l a i m a n t f o r her c a r p a l t u n n e l syndrome. See ORS 656.005(6). That c l a i m was 
d e n i e d on March 28, 1988. Clai m a n t f i l e d a r e g u e s t f o r h e a r i n g on t h a t d e n i a l 
on A p r i l 14, 1988. We f i n d t h a t c l a i m a n t ' s h e a r i n g r e g u e s t on t h e c a r p a l t u n n e l 
c l a i m was t i m e l y . 
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B e f o r e we can make a d e t e r m i n a t i o n o f t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c a r p a l t u n n e l syndrome we must d e c i d e whether t h i s case i s governed 
by t h e o c c u p a t i o n a l d i s e a s e law i n e f f e c t i n 1987 o r t h e law t h a t became opera
t i v e J a n u a r y 1, 1988. 

The C o u r t o f Appeals addressed t h e q u e s t i o n o f when t h e " i n j u r y " r e 
s u l t i n g f r o m an o c c u p a t i o n a l d i s e a s e o c c u r s i n Johnson v. SAIF, 78 Or App 143, 
r e v den 301 Or 240 (1 9 8 6 ) . The c o u r t h e l d i n Johnson t h a t , f o r purposes o f ORS 
65 6 . 2 0 2 ( 2 ) , t h e " i n j u r y " r e s u l t i n g from an o c c u p a t i o n a l d i s e a s e o c c u r s on t h e 
d a t e o f l a s t exposure. I d . a t 148. 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Here, t h e r e i s a p e r i o d o f o n l y a few days w i t h i n w h i c h t h e new 
o c c u p a t i o n a l d i s e a s e law became e f f e c t i v e and c l a i m a n t f i l e d h er c l a i m f o r 
c a r p a l t u n n e l syndrome. I t i s necessary t o d e t e r m i n e whether c l a i m a n t had a 
work exposure between t h e da t e s o f January 1, 1988 and January 6, 1988. That 
e v i d e n c e i s n o t a v a i l a b l e i n t h e r e c o r d . 

A c c o r d i n g l y , we remand t h i s case t o t h e P r e s i d i n g R e f e r e e w i t h i n 
s t r u c t i o n s t o a s s i g n a Referee t o r e c e i v e e v i d e n c e on t h e d a t e o f c l a i m a n t ' s 
l a s t work exposure. I f t h e Referee f i n d s t h e l a s t exposure was p r i o r t o January 
1, 1988, t h e Referee i s i n s t r u c t e d t o d e t e r m i n e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c a r p a l t u n n e l syndrome c l a i m based upon t h e o c c u p a t i o n a l d i s e a s e law i n e f f e c t 
p r i o r t o Jan u a r y 1, 1988. See former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . I f t h e Referee d e t e r 
mines t h a t t h e l a s t exposure was a f t e r January 1, 1988, t h e Re f e r e e s h a l l d e t e r 
mine whether t h e c l a i m i s compensable under t h e c u r r e n t v e r s i o n o f ORS 
65 6 . 8 0 2 ( 1 ) . I n a d d i t i o n , t h e Referee i s i n s t r u c t e d t o d i s m i s s c l a i m a n t ' s hear
i n g r e q u e s t i n s o f a r as i t c h a l l e n g e s SAIF's December 30, 1987 d e n i a l . These 
m a t t e r s s h a l l be c o n t a i n e d i n a f i n a l , a p p e a l a b l e o r d e r . 

ORDER 

The Referee's o r d e r d a t e d August 4, 1988 w h i c h u p h e l d SAIF's d e n i a l 
o f March 28, 1988 i s v a c a t e d and t h e m a t t e r i s remanded t o t h e P r e s i d i n g Referee 
f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

F e b r u a r y 28, 1990 C i t e as 42 Van N a t t a 449 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ANASTASIA SAMOJLOVSKI, Claimant 

WCB Case Nos. 88-01765, 88-01766, 88-08906 & 88-08907 
ORDER ON REVIEW 

Welch, e t a l , C l a i m a n t A t t o r n e y s 
Rankin, e t a l , Defense A t t o r n e y s 
Nelson, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

L i b e r t y Northwest I n s u r a n c e Company ( L i b e r t y ) r e q u e s t s r e v i e w o f 
A r b i t r a t o r Zucker's o r d e r h o l d i n g i t , r a t h e r t h a n U n i t e d P a c i f i c I n s u r a n c e , 
r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n and s u r g e r y . We r e v i e w f o r 
q u e s t i o n s o f law and a f f i r m . 

The Board r e c e i v e d t h e ".307 Order" i n t h i s m a t t e r on September 16, 
1988. T h e r e f o r e , t h e c u r r e n t v e r s i o n o f ORS 656.307(2), r e g a r d i n g t h e scope o f 
ou r r e v i e w , a p p l i e s . Timothy R. Schroeder, 41 Van N a t t a 568 ( 1 9 8 9 ) . Because 
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our r e v i e w i s l i m i t e d t o q u e s t i o n s o f law, we accept t h e A r b i t r a t o r ' s "FINDINGS 
OF FACT." ORS 65 6 . 3 0 7 ( 2 ) . 

The A r b i t r a t o r i n t h i s m a t t e r found t h a t c l a i m a n t had s u f f e r e d a 
compensable low back i n j u r y w h i l e L i b e r t y was on t h e r i s k . She a l s o f o u n d t h a t 
subsequent work exposure w h i l e U n i t e d P a c i f i c was on t h e r i s k d i d n o t worsen 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n , b u t merely i n c r e a s e d her symptoms. Given t h o s e 
f a c t u a l f i n d i n g s , we h o l d t h a t t h e A r b i t r a t o r u t i l i z e d t h e p r o p e r law and 
a p p l i e d i t c o r r e c t l y i n d e t e r m i n i n g t h a t L i b e r t y was r e s p o n s i b l e . L o u i s i a n a -
P a c i f i c v. Bl a n k , 81 Or App 284 (1 9 8 6 ) ; Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 
Or App 290 ( 1 9 8 6 ) ; SAIF v. Phipps, 85 Or App 436 ( 1 9 8 7 ) ; C l a r k e v. L i t t l e W 
Lo g g i n g , 93 Or App 1 ( 1 9 8 8 ) . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d September 15, 1988 i s a f f i r m e d . A 
c l i e n t p a i d f e e t o U n i t e d P a c i f i c ' s a t t o r n e y i s approved, n o t t o exceed $969. 

F e b r u a r y 28, 1990 C i t e as 42 Van N a t t a 450 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DORIS M. STARK, Claimant 
WCB Case No. 88-07648 

ORDER ON REVIEW 
M e r r i l l Schneider & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
D a n i e l L. Meyers & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Neal's o r d e r t h a t : 
(1) awarded t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s t h r o u g h November 23, 1987, 
whereas a D e t e r m i n a t i o n Order had awarded b e n e f i t s t h r o u g h J anuary 5, 1988; (2) 
d e c l i n e d t o i n c r e a s e c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y above 
t h e 2 5 p e r c e n t (80 degrees) awarded by D e t e r m i n a t i o n Order; and (3) a u t h o r i z e d 
t h e s e l f - i n s u r e d employer t o o f f s e t b e n e f i t s p a i d a f t e r November 23, 1987 and an 
overpayment due t o m i s c a l c u l a t i o n o f t h e temporary t o t a l d i s a b i l i t y r a t e . The 
i s s u e s on r e v i e w a r e e x t e n t o f unscheduled permanent d i s a b i l i t y , e n t i t l e m e n t t o 
and r a t e o f t e m p o r a r y d i s a b i l i t y b e n e f i t s , and o f f s e t . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment on t h e t i m e l o s s r a t e c a l c u l a t i o n . Claimant was p a i d t e m p o r a r y t o t a l 
d i s a b i l i t y based on t h e assumption t h a t she worked an 8-hour day, f o u r days p e r 
week on a r e g u l a r b a s i s . The employer sought a u t h o r i z a t i o n t o o f f s e t t h e 
d i f f e r e n c e between b e n e f i t s c a l c u l a t e d a t t h a t r a t e and t h o s e r e c a l c u l a t e d a t a 
r a t e based on a 26-week average. 

C l a i m a n t argues t h a t she i s a r e g u l a r employee and her b e n e f i t s s h o u l d be 
c a l c u l a t e d under ORS 656.210 r a t h e r t h a n former OAR 436-60-020. Even i f t h e 
c l a i m a n t was c o n s i d e r e d t o be a r e g u l a r employee, she worked v a r y i n g h o u r s . 
T h e r e f o r e , her b e n e f i t s c o u l d s t i l l be c a l c u l a t e d under t h e D i r e c t o r ' s r u l e s . 
Lowry v. Du Log, I n c . , 99 Or App 459 (19 8 9 ) . T h e r e f o r e , t h e R e f e r e e c o r r e c t l y 
c o n c l u d e d t h a t an overpayment had o c c u r r e d and an o f f s e t was a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 6, 1988, as amended September 12, 
1988, i s a f f i r m e d . The Board a u t h o r i z e s a c l i e n t - p a i d f e e , n o t t o exceed 
$1,610, p a y a b l e by t h e s e l f - i n s u r e d employer t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
ALFONSO VILCHES, Claimant 
Own M o t i o n No. 89-0258M 

OWN MOTION ORDER REVIEWING CARRIER CLOSURE 
I n d u s t r i a l I n d e m n i t y , I n s u r a n c e C a r r i e r 

C l a i m a n t r e q u e s t s r e v i e w o f t h e i n s u r e r ' s November 17, 1989, N o t i c e 
o f C l o s u r e w h i c h t e r m i n a t e d temporary d i s a b i l i t y b e n e f i t s as o f A p r i l 1 1 , 1989. 
Cl a i m a n t i s r e q u e s t i n g a d d i t i o n a l d i s a b i l i t y compensation w h i c h t h e Board 
c o n s t r u e s as a r e q u e s t f o r an award o f permanent d i s a b i l i t y and/or a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y . 

The Board's own m o t i o n a u t h o r i t y has been s i g n i f i c a n t l y r e s t r i c t e d 
by t h e new law wh i c h t o o k e f f e c t on January 1, 1988. There i s no a u t h o r i t y 
w h i c h w o u l d a l l o w t h e Board t o g r a n t c l a i m a n t an award o f permanent d i s a b i l i t y 
b e n e f i t s . O r v i l l e D. Shipman, 40 Van N a t t a 537 ( 1 9 8 8 ) . T h e r e f o r e , c l a i m a n t ' s 
r e g u e s t f o r f u r t h e r permanent d i s a b i l i t y b e n e f i t s must be d e n i e d . 

On t h e o t h e r hand, we may award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
b e n e f i t s under t h e c u r r e n t law. By Own M o t i o n Order d a t e d May 26, 1989, we r e 
opened c l a i m a n t ' s c l a i m w i t h temporary d i s a b i l i t y b e n e f i t s t o c o n t i n u e " u n t i l 
c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage o r i s m e d i c a l l y 
s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . " The i n s u r e r t e r m i n a t e d t e m p o r a r y d i s a b i l i t y 
b e n e f i t s based on m e d i c a l evidence t h a t c l a i m a n t r e t u r n e d t o work on A p r i l 12, 
1989. However, t h e r e c o r d i s d e v o i d o f any evi d e n c e t o show t h a t c l a i m a n t r e 
t u r n e d t o h i s r e g u l a r j o b , much l e s s a t h i s r e g u l a r wage, p r i o r t o becoming 
m e d i c a l l y s t a t i o n a r y on August 28, 1989. Indeed, our r e v i e w o f t h e m e d i c a l e v i 
dence shows t h a t c l a i m a n t , who a p p a r e n t l y works as a p h y s i c a l e d u c a t i o n t e a c h e r , 
went back t o work w i t h c o n t i n u i n g r i g h t knee symptoms and s i g n i f i c a n t r e s t r i c 
t i o n s on w e i g h t - b e a r i n g a c t i v i t i e s . T h e r e f o r e , based on t h i s r e c o r d , we do n o t 
f i n d t h a t c l a i m a n t r e t u r n e d t o h i s r e g u l a r work a t h i s r e g u l a r wage on A p r i l 12, 
1989, o r any subsequent d a t e . C l a i m a n t ' s t r e a t i n g p h y s i c i a n d e c l a r e d him medi
c a l l y s t a t i o n a r y on August 28, 1989. Based on t h a t u n c o n t r o v e r t e d o p i n i o n , we 
f i n d t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on August 28, 1989. 

A c c o r d i n g l y , c l a i m a n t i s awarded a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f o r t h e p e r i o d from A p r i l 12, 1989, t h r o u g h August 28, 1989, l e s s t i m e 
worked. As supplemented w i t h t h e a d d i t i o n a l award, we a f f i r m t h e i n s u r e r ' s 
N o t i c e o f C l o s u r e . 

I T IS SO ORDERED. 

Fe b r u a r y 28, 1990 C i t e as 42 Van N a t t a 451 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NADINE WOOD, Claimant 
WCB Case No. 88-10289 

ORDER ON REVIEW 
C o n n a l l & Lorenz, C l a i m a n t A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f r o m 20 p e r c e n t (64 d e g r e e s ) , 
as awarded by D e t e r m i n a t i o n Order, t o 60 p e r c e n t (192 d e g r e e s ) . On r e v i e w , t h e 
s o l e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 
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FINDINGS OF FACT 

At t h e t i m e o f h e a r i n g , c l a i m a n t was 50 ye a r s o f age. She has a n i n t h 
grade e d u c a t i o n . She has worked as a Human Resource A s s i s t a n t f o r t h e 
C h i l d r e n ' s S e r v i c e s D i v i s i o n , as a machine o p e r a t o r i n a p h a r m a c e u t i c a l company, 
as a meat p a c k e r and i n her j o b - o f - i n j u r y as a j a n i t o r . 

C l a i m a n t compensably i n j u r e d her r i g h t s h o u l d e r on December 19, 1985 when 
a dumpster l i d l a n d e d on her s h o u l d e r . I n January 1986, c l a i m a n t s l i p p e d and 
f e l l l a n d i n g on her b u t t o c k s and c a u s i n g a compression f r a c t u r e a t T9. The 
compr e s s i o n f r a c t u r e has been accepted as a compensable consequence o f t h e on 
t h e j o b i n j u r y . C l a i m a n t has a l s o developed p s y c h o l o g i c a l sequelae f r o m t h e 
compensable i n j u r y . 

As a r e s u l t o f her s h o u l d e r problems, c l a i m a n t has s u f f e r e d a p p r o x i m a t e l y 
a 2 p e r c e n t i m p a i r m e n t . As a r e s u l t o f t h e compression f r a c t u r e , c l a i m a n t has 
s u f f e r e d a p p r o x i m a t e l y a 6 p e r c e n t impairment. ' C l a i m a n t ' s d i s a b l i n g p a i n adds 
an a d d i t i o n a l 5 p e r c e n t i m p a i r m e n t . Her p s y c h o l o g i c a l i m p a i r m e n t adds a n o t h e r 5 
p e r c e n t . As a r e s u l t o f her compensable i n j u r y and i t s s e q u e l a e , c l a i m a n t i s 
p r e c l u d e d f r o m r e t u r n i n g t o her r e g u l a r work. 

CONCLUSIONS AND OPINION 

C l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h e 
l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . The Re f e r e e c o n c l u d e d 
t h a t c l a i m a n t ' s low back and r i g h t l e g c o m p l a i n t s were due t o t h e compensable 
i n j u r y ; c o n s e q u e n t l y , he c o n s i d e r e d them i n r a t i n g c l a i m a n t ' s u n s c h e d u l e d d i s 
a b i l i t y . We d i s a g r e e . We f i n d no m e d i c a l evidence s u p p o r t i n g t h e c o n c l u s i o n 
t h a t t h e s e c o m p l a i n t s were caused by t h e compensable i n j u r y . F u r t h e r m o r e , t h e r e 
a r e no contemporaneous r e f e r e n c e s t o t h e s e problems f o l l o w i n g t h e s l i p and f a l l 
i n J a n u a r y 1986 w h i c h caused t h e compression f r a c t u r e a t T9, i n t h e mid-back. 
C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o p r o v e by a preponderance 
o f t h e e v i d e n c e t h a t h er low back and r i g h t l e g c o m p l a i n t s were due t o t h e com
pe n s a b l e i n j u r y . 

A l t h o u g h we d e f e r t o t h e Referee's c o n c l u s i o n t h a t c l a i m a n t was a c r e d i b l e 
w i t n e s s , we a r e u n a b l e t o r e l y on her t e s t i m o n y c o n c e r n i n g her i m p a i r m e n t and 
l i m i t a t i o n s because we a r e unable t o d i f f e r e n t i a t e between t h e l i m i t a t i o n s and 
problems due t o t h e compensable sequelae o f t h e i n j u r y from t h e noncompensable 
low back and r i g h t l e g c o m p l a i n t s . 

We, t h e r e f o r e , r e l y on t h e e x p e r t evidence o f t h e t r e a t i n g p h y s i c i a n and 
t h e t r e a t i n g p s y c h i a t r i s t i n f i n d i n g c l a i m a n t ' s i m p a i r m e n t . C o n s i d e r i n g t h e 
imp a i r m e n t t o t h e s h o u l d e r , t h e impairment t o t h e mid-back, t h e i m p a i r m e n t due 
t o d i s a b l i n g p a i n and t h e impairment due t o p s y c h o l o g i c a l problems we c o n c l u d e 
t h a t c l a i m a n t has a m i l d impairment due t o t h e compensable i n j u r y . 

C o n s i d e r i n g c l a i m a n t ' s m i l d impairment t o g e t h e r w i t h h er age, l i m i t e d work 
e x p e r i e n c e and j o b h i s t o r y as w e l l as t h e f a c t t h a t her compensable i n j u r y r e 
s t r i c t s h er f r o m r e t u r n i n g t o her r e g u l a r work, we r a t e her l o s s o f e a r n i n g 
c a p a c i t y a t 40 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d October 3, 1988, i s m o d i f i e d . C l a i m a n t ' s t o t a l 
u n s c h e d u l e d permanent d i s a b i l i t y i s m o d i f i e d t o 40 p e r c e n t (128 d e grees) un
sc h e d u l e d permanent d i s a b i l i t y . The Board approves a c l i e n t - p a i d f e e , n o t t o 
exceed $1,436.50, p a y a b l e by t h e i n s u r e r t o i t s a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
JEANETTE E. BOLLINBERG, Claimant 

WCB Case No. 88-10815 
ORDER ON REVIEW 

Malagon, e t a l , Claimant A t t o r n e y s 
Acker, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Melum's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r m y o f a s c i a l - t y p e syndrome i n 
t h e upper e x t r e m i t i e s and b i l a t e r a l c a r p a l t u n n e l syndrome. On r e v i e w t h e i s s u e 
i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t ' s symptoms developed i n l a t e 1986 and e a r l y 1987. ( T r . 8, 
T r . 14, Exs. 3-1, & 5 ) . 

Dr. J e w e l l ' s e x a m i n a t i o n showed c l a i m a n t "has a r i g h t v o l a r r a d i a l 
c a r p a l g a n g l i o n . . . ( a n d ) a p o s i t i v e T i n e l ' s s i g n n o t e d w i t h i n t h e t r a n s v e r s e 
c a r p a l l i g a m e n t . " (Ex. 3 - 2 ) . 

Nerve c o n d u c t i o n s t u d i e s performed by Dr. Karasek, M.D., n e u r o l o 
g i s t , i n d i c a t e " b i l a t e r a l d i s t a l median neuropathy, e l e c t r i c a l l y m i l d , b u t 
d e f i n i t e . " (Ex. 4 ) . Dr. Karasek's second nerve c o n d u c t i o n s t u d y produced t h e 
same r e s u l t s . (Ex. 6 ) . 

Cl a i m a n t used t o k n i t b u t she hasn't done so f o r y e a r s because her 
hands a r e t o o s o r e and she doesn't have t h e t i m e . ( T r . 34 and 3 6 ) . 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s work c o n d i t i o n s w i t h t h e employer, i n v o l v e d r e p e t i t i v e 
t rauma t o her arms and hands and m a t e r i a l l y c o n t r i b u t e d t o h e r need f o r m e d i c a l 
t r e a t m e n t and d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t ' s c l a i m was one f o r an o c c u p a t i o n a l 
d i s e a s e . He con c l u d e d t h a t c l a i m a n t had shown t h a t h er work a c t i v i t i e s were t h e 
ma j o r c o n t r i b u t i n g cause o f her c o n d i t i o n o r , i f t h e c o n d i t i o n p r e e x i s t e d h er 
employment, t h a t i t was t h e major c o n t r i b u t i n g cause o f an a g g r a v a t i o n o r 
w o r s e n i n g o f her c o n d i t i o n . We agree t h a t c l a i m a n t ' s c o n d i t i o n i s compensable, 
b u t we base our c o n c l u s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e 
upon w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h 
cause t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . 
C l a i m a n t l a s t worked as a t r i m m e r f o r t h e employer, Jan. 20, 1988. A c c o r d i n g l y , 
t h e new o c c u p a t i o n a l d i s e a s e law which became e f f e c t i v e January 1 , 1988, i s 
a p p l i c a b l e . 

To be compensable under t h e new law, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
must f a l l w i t h i n one o f t h e t h r e e s u b s e c t i o n s o f ORS 65 6 . 8 0 2 ( 1 ) . Here, c l a i m a n t 
worked f o r t h e employer as a "t r i m m e r , " a p o s i t i o n w h i c h i n v o l v e s r e p e t i t i v e and 
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p h y s i c a l l y demanding arm e x e r t i o n w h i l e p r u n i n g s e e d l i n g r o o t s w i t h a machine. 
We c o n c l u d e t h i s c l a i m a n t ' s c l a i m i s f o r a c o n d i t i o n r e s u l t i n g f r o m a " s e r i e s o f 
t r a u m a t i c e v e n t s o r o c c u r r e n c e s " p u r s u a n t t o ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

To e s t a b l i s h t h a t her c o n d i t i o n arose o u t and i n t h e c o u r s e o f her 
employment, c l a i m a n t must prove t h a t her work exposure was a m a t e r i a l cause o f 
her c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 
(1 9 8 9 ) . C a r o l e J. Damm, 42 Van N a t t a 225 (19 9 0 ) . 

The employer argues t h a t c l a i m a n t ' s c l a i m i s n o t v a l i d b u t s o l e l y 
v i n d i c t i v e because she was f i r e d . A d d i t i o n a l l y , t h e employer argues t h a t 
k n i t t i n g caused h e r c o n d i t i o n . 

C l a i m a n t ' s a l l e g e d v i n d i c t i v e n e s s cannot a f f e c t t h e m e d i c a l f i n d i n g s 
o b t a i n e d t h r o u g h o b j e c t i v e s c i e n t i f i c t e s t i n g . Dr. Karasek o p i n e s t h a t t h e 
documented n e u r o p a t h y i s "most l i k e l y c a r p a l t u n n e l " b u t he su g g e s t s t h a t a 
s p i n e s e r i e s be p e r f o r m e d because c l a i m a n t a l s o "has enough neck symptomatology" 
t o i n d i c a t e something g o i n g on a t t h e s p i n e c o u l d a l s o have caused t h e n e u r o 
p a t h y . (Ex. 5 ) . L a t e r , Dr. Karasek suggests s u r g i c a l r e l e a s e . (Ex. 7 ) . Dr. 
J e w e l l , M.D., s u p p o r t s Dr. Karasek's f i n d i n g s and r e p o r t s t h a t c l a i m a n t ' s work 
a c t i v i t i e s a r e t h e "major c o n t r i b u t i n g cause o f her c a r p a l t u n n e l syndrome and 
upper e x t r e m i t y c u m u l a t i v e trauma d i s o r d e r " . (Ex. 13A) . 

The o n l y e v i d e n c e r e g a r d i n g c l a i m a n t ' s k n i t t i n g i s t h a t c l a i m a n t has 
n o t k n i t t e d f o r y e a r s . Because our o p i n i o n i s based on t h e m a t e r i a l c a u s a t i o n 
s t a n d a r d , even i f c l a i m a n t s t i l l k n i t t e d , t h i s would n o t negate f i n d i n g t h a t h er 
work as a s e e d l i n g t r i m m e r m a t e r i a l l y caused her c a r p a l t u n n e l and upper e x t r e m 
i t y c u m u l a t i v e trauma d i s o r d e r . 

We c o n c l u d e t h a t a preponderance o f t h e e v i d e n c e d e m o n s t r a t e s t h a t 
c l a i m a n t ' s work as a t r i m m e r f o r t h e employer m a t e r i a l l y c o n t r i b u t e d t o her need 
f o r m e d i c a l s e r v i c e s f o r her diagnosed c a r p a l t u n n e l c o n d i t i o n and upper e x t r e m 
i t y c u m u l a t i v e trauma d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 19, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $900, t o be p a i d by t h e employer. The 
Board approves a c l i e n t - p a i d f e e , n o t t o exceed $1,122, t o be p a i d by t h e em
p l o y e r t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
KYONG C. LEWIS, Claimant 
WCB Case No. 89-11832 

ORDER DENYING MOTION TO DISMISS 
M e r r i l l Schneider, Claimant A t t o r n e y 

Beers, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t has moved f o r an o r d e r d i s m i s s i n g t h e i n s u r e r ' s r e q u e s t f o r Board 
r e v i e w o f Ref e r e e S c h u l t z ' s o r d e r on t h e ground t h a t t h e Referee a b a t e d h i s 
o r d e r . The m o t i o n i s d e n i e d . 
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FINDINGS OF FACT 

The Referee's o r d e r i s s u e d January 9, 1990. On January 24, 1990, c l a i m a n t 
s u b m i t t e d a m o t i o n t o t h e Referee r e q u e s t i n g abatement o f t h e o r d e r and reopen
i n g o f t h e r e c o r d . On January 26, 1990, t h e i n s u r e r m a i l e d by c e r t i f i e d m a i l 
i t s r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r t o t h e Board. On January 3 1 , 
1990, t h e Board m a i l e d a computer-generated l e t t e r t o t h e p a r t i e s a c k n o w l e d g i n g 
a r e q u e s t f o r r e v i e w . 

On F e b r u a r y 1, 1990, t h e Referee w i t h d r e w and abated h i s o r d e r . On 
F e b r u a r y 14, 1990, t h e Referee w i t h d r e w h i s abatement o r d e r . 

ULTIMATE FINDINGS OF FACT 

The i n s u r e r f i l e d i t s r e q u e s t f o r Board r e v i e w o f t h e R e f e r e e ' s January 9, 
1990 o r d e r b e f o r e t h e Referee w i t h d r e w t h e o r d e r f o r r e c o n s i d e r a t i o n . 

CONCLUSIONS OF LAW 

A Refer e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on which 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). 

Here, c l a i m a n t r e q u e s t e d abatement o f t h e Referee's o r d e r b e f o r e t h e i n 
s u r e r sought Board r e v i e w o f t h a t o r d e r . However, t h e Re f e r e e d i d n o t abate h i s 
o r d e r u n t i l F e b r u a r y 1, 1990, which was a f t e r t h e i n s u r e r had " f i l e d " i t s r e 
q u e s t f o r r e v i e w on January 26, 1990. See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . Inasmuch as 
t h e r e q u e s t f o r r e v i e w was f i l e d b e f o r e t h e Referee w i t h d r e w t h e o r d e r f o r r e 
c o n s i d e r a t i o n , t h e Referee was w i t h o u t a u t h o r i t y t o t a k e such a c t i o n . See OAR 
438-07-025(1) . 

T h i s case i s d i s t i n g u i s h a b l e from t h e c o u r t ' s r e c e n t d e c i s i o n i n SAIF v. 
F i s h e r , 100 Or App 288 (January 24, 1990). I n F i s h e r , t h e Board had w i t h d r a w n 
i t s Order on Review f o r r e c o n s i d e r a t i o n a day a f t e r i t s o r d e r had been appealed. 
When t h e Board l e a r n e d o f t h e p e t i t i o n f o r j u d i c i a l r e v i e w , i t w i t h d r e w i t s 
abatement o r d e r and d e c l i n e d t o w i t h d r a w i t s Order on Review f o r r e c o n s i d e r a 
t i o n . I n a d d r e s s i n g t h e q u e s t i o n o f whether t h e Board had a u t h o r i t y t o w i t h d r a w 
an o r d e r f o r r e c o n s i d e r a t i o n , t h e F i s h e r c o u r t n o t e d t h a t , w i t h one e x c e p t i o n , 
t h e r e was n o t h i n g i n ORS 656.295 l i m i t i n g t h e power t o t a k e such a c t i o n . I d e n 
t i f y i n g t h a t e x c e p t i o n as t h e 30-day r i g h t t o appeal p e r i o d o f ORS 65 6 . 2 9 5 ( 8 ) , 
t h e c o u r t h e l d t h a t t h e Board has t h e a u t h o r i t y t o w i t h d r a w an o r d e r f o r t h e 
purpose o f r e c o n s i d e r a t i o n at t h e r e q u e s t o f a p a r t y o r on i t s own m o t i o n p r o 
v i d e d t h a t i t d i d so b e f o r e t h e o r d e r becomes f i n a l . 

T u r n i n g t o t h e q u e s t i o n o f whether t h e p e t i t i o n f o r j u d i c i a l r e v i e w 
a f f e c t s t h e a u t h o r i t y o f t h e Board t o w i t h d r a w i t s o r d e r , t h e F i s h e r c o u r t 
r e a s o n e d t h a t t h e r e were no such l i m i t a t i o n s i n e i t h e r ORS c h a p t e r 656 o r ORS 
c h a p t e r 183. C o n c l u d i n g t h a t t h e Board had a u t h o r i t y t o abate i t s o r d e r and had 
n o t i s s u e d a new, r e v i e w a b l e o r d e r a f t e r i t s abatement o r d e r , t h e c o u r t h e l d 
t h a t t h e case remained pending b e f o r e t h e Board because t h e Board had n o t i s s u e d 
a d e c i s i o n on r e c o n s i d e r a t i o n . 

A t f i r s t b l u s h , t h e r e would seem t o be no m e a n i n g f u l d i s t i n c t i o n between 
t h e Board's and a Referee's a u t h o r i t y t o abate an appealed o r d e r . See ORS 
6 5 6 . 2 9 5 ( 8 ) ; 6 5 6 . 2 8 9 ( 3 ) . As i n F i s h e r , i t would appear t h a t t h e s o l e e x c e p t i o n 
t o a R e f e r e e ' s a u t h o r i t y t o w i t h d r a w an appealed o r d e r i s t h a t t h e w i t h d r a w a l 
must o c c u r w i t h i n 30 days o f t h e Referee's o r d e r . See ORS 6 5 6 . 2 8 9 ( 3 ) . 
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However, upon c l o s e r i n s p e c t i o n , we conclude t h a t a s i g n i f i c a n t d i s t i n c 
t i o n does e x i s t c o n c e r n i n g t h e Board's and a Referee's a u t h o r i t y t o w i t h d r a w an 
a l r e a d y a p p e a l e d o r d e r f o r r e c o n s i d e r a t i o n . That d i s t i n c t i o n r e s t s i n OAR 438-
0 7 - 0 2 5 ( 1 ) , w h i c h e x p r e s s l y p e r m i t s a Referee t o reopen a r e c o r d and r e c o n s i d e r a 
d e c i s i o n on a p a r t y ' s m o t i o n o r on h i s / h e r own m o t i o n , p r o v i d e d t h a t a r e q u e s t 
f o r Board r e v i e w has n o t been f i l e d . 

Here, as p r e v i o u s l y n o t e d , t h e i n s u r e r had f i l e d i t s r e q u e s t f o r Board r e 
v i e w o f t h e Refer e e ' s o r d e r p r i o r t o t h e Referee's abatement o r d e r . Inasmuch as 
t h e R e f e r e e was w i t h o u t a u t h o r i t y t o w i t h d r a w h i s o r d e r under such c i r c u m 
s t a n c e s , h i s o r d e r o f abatement was a n u l l i t y . 

A c c o r d i n g l y , c l a i m a n t ' s m o t i o n t o d i s m i s s i s d e n i e d . A h e a r i n g t r a n s c r i p t 
has been o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be p r o v i d e d t o t h e p a r t i e s and 
a b r i e f i n g s c h e d u l e implemented. T h e r e a f t e r , t h i s case s h a l l be d o c k e t e d f o r 
r e v i e w . 

I T I S SO ORDERED. 

March 1. 1990 C i t e as 42 Van N a t t a 456 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHERINE A. RELPH, Claimant 

WCB Case No. 84-03505 
SECOND ORDER ON RECONSIDERATION 
Coons & Cole, Claimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

The i n s u r e r has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f t h e Board's 
Order on R e c o n s i d e r a t i o n , d a t e d August 14, 1989, t h a t adhered t o and r e p u b l i s h e d 
i t s June 30, 1989, Order on Review, which a f f i r m e d t h e Referee's Order i n s o f a r 
as i t d e c l i n e d t o a u t h o r i z e an o f f s e t o f a l l e g e d l y o v e r p a i d t e m p o r a r y d i s a b i l i t y 
b e n e f i t s p a i d a f t e r December 4, 1984. On September. 13, 1989, we i s s u e d an Order 
o f Abatement t o f u r t h e r c o n s i d e r t h i s o f f s e t i s s u e . A f t e r r e c o n s i d e r i n g t h e 
i s s u e , we c o n c l u d e t h a t t h e i n s u r e r i s e n t i t l e d t o o f f s e t t h e t e m p o r a r y d i s a b i l 
i t y c o mpensation i t p a i d between December 5, 1984, and November 15, 1985. 

The i n s u r e r has argued t h a t t h e temporary d i s a b i l i t y c ompensation i t p a i d 
a f t e r December 4, 1984 and b e f o r e November 15, 1985 was an overpayment. I t s 
r a t i o n a l e i s t h a t c l a i m a n t stopped p a r t i c i p a t i n g i n an a u t h o r i z e d v o c a t i o n a l 
program, Bee ORS 65 6 . 2 6 8 ( 5 ) , on December 4, 1984, and d i d n o t s u f f e r a compens
a b l e w o r s e n i n g , see ORS 656.273(1), u n t i l November 16, 1985. T h e r e f o r e , t h e i n 
s u r e r s u b m i t s t h a t c l a i m a n t was, n o t e n t i t l e d t o te m p o r a r y d i s a b i l i t y compensa
t i o n d u r i n g t h a t p e r i o d . 

The R e f e r e e d i s a g r e e d w i t h t h e i n s u r e r ' s argument, f i n d i n g t h a t c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y b e g i n n i n g December 5, 1984. See Exs. 37 & 38-3. 
C o n s i d e r i n g o u r p r e v i o u s c o n c l u s i o n t h a t c l a i m a n t f a i l e d t o p r o v e a compensable 
a g g r a v a t i o n as o f December 5, 1984, we d i s a g r e e w i t h t h e Referee's r e a s o n i n g . 

ORS 656.268(5) p r o v i d e s t h a t t e m p o r a r y d i s a b i l i t y compensation s h a l l con
t i n u e t o be p a i d " w h i l e t h e worker i s e n r o l l e d and a c t i v e l y engaged i n 
[ v o c a t i o n a l ] t r a i n i n g . " When t h e worker ceases p a r t i c i p a t i o n i n such t r a i n i n g , 
ORS 656.268(5) f u r t h e r i n s t r u c t s t h a t t h e E v a l u a t i o n D i v i s i o n s h a l l c l o s e t h e 
c l a i m p u r s u a n t t o ORS 656.268(4), u n l e s s t h e worker i s n o t m e d i c a l l y s t a t i o n a r y . 

Here, c l a i m a n t t e r m i n a t e d her p a r t i c i p a t i o n i n v o c a t i o n a l t r a i n i n g on 
December 4, 1984. On t h a t d a t e her c o n d i t i o n was a l s o m e d i c a l l y s t a t i o n a r y . 
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Under such c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t was n o t e n t i t l e d t o a d d i 
t i o n a l t e m p o r a r y d i s a b i l i t y compensation a f t e r December 4, 1984, u n t i l she 
s u f f e r e d a compensable w o r s e n i n g on November 16, 1985. Cons e q u e n t l y , we con
c l u d e t h a t t h e i n s u r e r i s a u t h o r i z e d t o o f f s e t t h e t e m p o r a r y d i s a b i l i t y i t o v e r 
p a i d between December 5, 1984, and November 15, 1985, a g a i n s t f u t u r e awards o f 
permanent d i s a b i l i t y , i f any. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as m o d i f i e d h e r e i n , we adhere t o and r e 
p u b l i s h o u r June 30, 1989 o r d e r , as r e c o n s i d e r e d August 14, 1989, e f f e c t i v e t h i s 
d a t e . A s u p p l e m e n t a l c l i e n t - p a i d f e e , payable from t h e i n s u r e r t o i t s c o u n s e l , 
i s a p p r o v e d , n o t t o exceed $1,398.50. 

I T IS SO ORDERED. 

March 1 , 1990 C i t e as 42 Van N a t t a 457 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN M. SCHOFIELD, Claimant 

WCB Case No. 87-08290 
ORDER ON REVIEW 

P o z z i , e t a l , Claimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
Re f e r e e Hoguet's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r her l e f t c a r p a l t u n n e l syndrome; and (2) assessed p e n a l t i e s and a t t o r 
ney f e e s f o r an a l l e g e d improper submission o f t h e c l a i m f o r c l o s u r e . On r e 
v i e w , t h e i s s u e s a r e a g g r a v a t i o n , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n 
p a r t , m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

The Referee found t h a t c l a i m a n t had been r e s t r i c t e d t o a t h r e e - d a y 
work week s i n c e a March 2 1 , 1988 D e t e r m i n a t i o n Order, w h i c h was h e r l a s t award 
o f c o mpensation. The Referee concluded t h a t c l a i m a n t had p r o v e n her a g g r a v a t i o n 
c l a i m because she was l e s s a b l e t o work and had t h e r e f o r e s u f f e r e d an a d d i t i o n a l 
l o s s o f e a r n i n g c a p a c i t y . 

C l a i m a n t ' s a g g r a v a t i o n c l a i m f o r her l e f t c a r p a l t u n n e l syndrome i n 
v o l v e s compensation f o r a scheduled d i s a b i l i t y . Because compensation f o r a 
sc h e d u l e d d i s a b i l i t y i s f o r l o s s o f use o f a scheduled body p a r t , ORS 656.214, 
'more d i s a b l e d ' i n t h i s case means i n c r e a s e d l o s s o f use o f t h a t body p a r t . 
I n t e r n a t i o n a l Paper Co. v. Tu r n e r , 304 Or 354 (19 8 7 ) . 

C l a i m a n t was r e s t r i c t e d t o a t h r e e - d a y work week p r i o r t o her l a s t 
award o f compensation. A c c o r d i n g l y , f o r purposes o f e s t a b l i s h i n g a g g r a v a t i o n , 
we cannot c o n s i d e r t h e f a c t t h a t c l a i m a n t ' s work schedule was red u c e d . 
Theodore. W. L i n c i c u m , 40 Van N a t t a 1760, a f f ' d mem 100 Or App 100 ( 1 9 8 9 ) . I n 
a d d i t i o n , n e i t h e r t h e m e d i c a l evidence nor c l a i m a n t ' s t e s t i m o n y i n d i c a t e t h a t 
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she has s u s t a i n e d i n c r e a s e d l o s s o f use o r f u n c t i o n o f her l e f t hand s i n c e March 
2 1 , 1988. 

On May 12, 1988, Dr. Nathan, M.D., examined c l a i m a n t f o r t h e t h i r d 
t i m e and o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n had n o t worsened s i n c e March 1988. 
Dr. B e r k e l e y , c l a i m a n t ' s t r e a t i n g d o c t o r , r e v i e w e d Dr. Nathan's e v a l u a t i o n and 
s t a t e d : 

" I do n o t e n t i r e l y agree w i t h Dr. Nathan's s t a t e m e n t 
t h a t Ms. S c h o f i e l d ' s c o n d i t i o n d i d n o t worsen s i n c e 
March 1988. The reason f o r t a k i n g Ms. S c h o f i e l d o f f 
f u l l t i m e work and a l l o w i n g her t o work o n l y t h r e e 
days a week was because t h e r e was some w o r s e n i n g i n 
h e r symptoms and t h i s w o rsening s t i l l p e r s i s t s . . . " . 

However, as p r e v i o u s l y n o t e d , c l a i m a n t ' s w orsening and her r e s t r i c t i o n t o a 
t h r e e - d a y work week o c c u r r e d p r i o r t o t h e March 2 1 , 1988 D e t e r m i n a t i o n Order. 

C l a i m a n t t e s t i f i e d t h a t as e a r l y as mid-December, 1987, she was 
h a v i n g p roblems w i t h her ( l e f t ) hand. She t e s t i f i e d t h a t d u r i n g t h e week o f 
March 7, 1988, h e r f i r s t f u l l week o f work a f t e r s u r g e r y , her hand p a i n became 
v e r y s e v e r e and she sought t r e a t m e n t from Dr. B e r k e l e y . (On March 17, 1988, Dr. 
B e r k e l e y r e s t r i c t e d c l a i m a n t t o a 3-day work week.) At t h e t i m e o f h e a r i n g , 
c l a i m a n t t e s t i f i e d t h a t she had numbness and s w e l l i n g i n her hand. She a l s o 
t e s t i f i e d t o d i f f i c u l t y i n s o r t i n g paper and l i f t i n g books. 

We do n o t f i n d t h e m e d i c a l evidence o r c l a i m a n t ' s t e s t i m o n y t o be 
s u f f i c i e n t t o e s t a b l i s h an a g g r a v a t i o n . The r e c o r d does n o t e s t a b l i s h t h a t 
s i n c e t h e t i m e o f t h e March 2 1 , 1988 D e t e r m i n a t i o n Order, c l a i m a n t has s u s t a i n e d 
i n c r e a s e d l o s s o f use o r f u n c t i o n o f her l e f t hand. 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e f o u n d t h a t t h e employer a c t e d u n r e a s o n a b l y i n p r e 
m a t u r e l y r e q u e s t i n g c l o s u r e o f c l a i m a n t ' s c l a i m r e s u l t i n g i n t h e May 15, 1987 
D e t e r m i n a t i o n Order. The Referee's f i n d i n g , i n p a r t , was based upon m e d i c a l 
e v i d e n c e t h a t was n o t a v a i l a b l e t o t h e employer a t t h e t i m e o f c l a i m c l o s u r e . 

We agree w i t h t h e employer's c o n t e n t i o n t h a t e v i d e n c e n o t a v a i l a b l e 
t o i t a t t h e t i m e o f c l a i m c l o s u r e s h o u l d n o t be t a k e n i n t o c o n s i d e r a t i o n i n 
d e t e r m i n i n g t h e r e a s o n a b l e n e s s o f t h e employer's conduct. See Scheuninq v. J.R. 
S i m p l o t & Co., 84 Or App 622 ( 1 9 8 7 ) . We n o n e t h e l e s s f i n d t h a t t h e employer's 
conduct i n t h i s i n s t a n c e was unreasonable. A r e p o r t t h a t c l a i m a n t was " r e a c h i n g 
a m e d i c a l l y s t a t i o n a r y p o i n t " , and evidence t h a t c l a i m a n t worked f u l l t i m e w i t h 
o u t s e e k i n g t r e a t m e n t does n o t p e r m i t t h e employer t o s u b s e q u e n t l y d e t e r m i n e 
t h a t c l a i m a n t was, i n f a c t , m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , we c o n c l u d e t h a t 
t h e R e f e r e e ' s assessment o f a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e was 
a p p r o p r i a t e . 

The R eferee awarded a lump sum assessed a t t o r n e y f e e t o c l a i m a n t ' s 
a t t o r n e y f o r h i s s e r v i c e s r e g a r d i n g b o t h t h e s e t t i n g a s i d e o f t h e a g g r a v a t i o n 
d e n i a l as w e l l as t h e p e n a l t y i s s u e . Because we a r e r e v e r s i n g on t h e d e n i a l 
i s s u e , c l a i m a n t i s e n t i t l e d t o an assessed f e e o n l y on t h e p e n a l t y i s s u e . 
T h e r e f o r e , t h e R e f e r e e ' s a t t o r n e y f e e award s h a l l be m o d i f i e d a c c o r d i n g l y . 
Moreover, p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s are n o t "compensation" w i t h i n 
t h e meaning o f ORS 6 5 6 . 3 8 2 ( 2 ) . Thus, c l a i m a n t i s n o t e n t i t l e d t o a t t o r n e y f e e s 
f o r s u c c e s s f u l l y d e f e n d i n g such an award on Board r e v i e w . Saxton v. SAIF, 80 Or 
App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . 80 Or App 233 ( 1 9 8 6 ) . 
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The Referee's o r d e r d a t e d J u l y 18, 1988 i s r e v e r s e d i n p a r t , modi
f i e d i n p a r t and a f f i r m e d i n p a r t . The s e l f - i n s u r e d employer's a g g r a v a t i o n 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award i s m o d i f i e d . 
I n l i e u o f t h e Referee's award, c l a i m a n t i s awarded an assessed f e e o f $500 f o r 
s e r v i c e s a t h e a r i n g on t h e p e n a l t y i s s u e . The remainder o f t h e Refer e e ' s o r d e r 
i s a f f i r m e d . A c l i e n t - p a i d f e e payable from t h e s e l f - i n s u r e d employer t o i t s 
c o u n s e l , n o t t o exceed $1,322.50, i s approved. 

March 1, 1990 C i t e as 42 Van N a t t a 459 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VIRGIL K. COMSTOCK, Claimant 

WCB Case No. 87-08680 
ORDER ON REVIEW 

St e b b i n s & C o f f e y , Claimant A t t o r n e y s 
Foss, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
Emerson's o r d e r w h i c h g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a 
D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y f o r a neck c o n d i t i o n . 
On r e v i e w , t h e i s s u e i s permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l 
i t y . We r e v e r s e i n p a r t , a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

On January 13, 1983, c l a i m a n t s u s t a i n e d a low back i n j u r y . T h i s c l a i m was 
ac c e p t e d by t h e employer. Claimant r e t u r n e d t o work and r e i n j u r e d h i s low back, 
i n c l u d i n g h i s s h o u l d e r and neck, on December 12, 1983, when he s l i p p e d and f e l l . 
T h i s i n j u r y was combined w i t h t h e e a r l i e r c l a i m . On May 4, 1984, t h e c l a i m was 
c l o s e d w i t h an award o f 20 p e r c e n t unscheduled d i s a b i l i t y f o r t h e low back. 
C l a i m a n t r e t u r n e d t o work as a deck sawyer. 

On May 9, 1985, c l a i m a n t underwent s u r g e r y f o r h i s l e f t a n k l e . On June 6, 
1985, c l a i m a n t had s u r g e r y p e r f o r m e d on h i s l e f t s h o u l d e r . On June 13, 1985, 
t h e employer p a r t i a l l y d e n i e d c l a i m a n t ' s t h e n c u r r e n t c e r v i c a l c o n d i t i o n as 
b e i n g u n r e l a t e d t o t h e accepted i n j u r y . T h e r e a f t e r , t h e employer a l s o d e n i e d 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t a n k l e and l e f t s h o u l d e r c o n d i t i o n s . On 
August 15, 1985, c l a i m a n t was a l l o w e d an a d d i t i o n a l 20 p e r c e n t u n s c h e d u l e d p e r 
manent d i s a b i l i t y f o r h i s low back c o n d i t i o n . On J u l y 28, 1987, t h e p a r t i a l 
d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n was s e t a s i d e and t h e c l a i m reopened by 
O p i n i o n and Order w h i c h found t h a t c l a i m a n t ' s December 1983 f a l l worsened h i s 
p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . C l a i m a n t ' s neck c o n d i t i o n became m e d i c a l l y 
s t a t i o n a r y on A p r i l 24, 1985. On May 28, 1987, a D e t e r m i n a t i o n Order r e c l o s e d 
t h e c l a i m and awarded no a d d i t i o n a l permanent d i s a b i l i t y . 

C l a i m a n t has p r e e x i s t i n g noncompensable c o n d i t i o n s i n h i s l e f t a n k l e and 
l e f t s h o u l d e r . He has a compensable h e a r i n g l o s s . He i s 61 y e a r s o l d , has a 
t e n t h g r a d e e d u c a t i o n and no G.E.D. Claimant i s r e c e i v i n g b o t h S o c i a l S e c u r i t y 
D i s a b i l i t y payments and e a r l y r e t i r e m e n t b e n e f i t s from h i s employer. C l a i m a n t 
has n o t worked nor sought work s i n c e A p r i l 1985. He does n o t b e l i e v e he can 
work and he has n o t l o o k e d f o r work. His former j o b as deck sawyer i s r e g u l a r 
and g a i n f u l employment w i t h i n h i s c u r r e n t r e s t r i c t i o n s . 
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C l a i m a n t ' s w i f e i s t o t a l l y d i s a b l e d . C laimant p r o v i d e s f o r her c a r e him
s e l f . I f he d i d n o t , he would have t o h i r e someone e l s e t o do so. 

C l a i m a n t has f u l l range o f m o t i o n i n h i s neck, e x p e r i e n c e s p a i n w i t h use, 
and i s m o d e r a t e l y i m p a i r e d . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was p e r m a n e n t l y p r e c l u d e d f r o m r e g u 
l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . Reasoning t h a t i t 
would be f u t i l e f o r c l a i m a n t t o seek work, t h e Referee g r a n t e d permanent t o t a l 
d i s a b i l i t y . We d i s a g r e e . 

To e s t a b l i s h e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , c l a i m a n t 
has t h e burden o f p r o v i n g t h a t he i s w i l l i n g t o seek r e g u l a r and g a i n f u l employ
ment and t h a t he has made r e a s o n a b l e e f f o r t s t o o b t a i n such employment. ORS 
65 6 . 2 0 6 ( 3 ) . 

The r e c o r d i n d i c a t e s t h a t c l a i m a n t i s n o t m o t i v a t e d t o r e t u r n t o work. He 
b e l i e v e s he cannot work. ( l T r . 1 3 9). He d i d n o t t e s t i f y t h a t he wants t o work. 
He e x p r e s s e d a r e l u c t a n c e t o r e t u r n t o work because he would have t o h i r e some
one e l s e t o t a k e c a r e o f h i s i n v a l i d w i f e . ( l T r . 1 3 2). I n 1985, when h i s c l a i m 
was d e n i e d and he needed money, he chose t o r e t i r e e a r l y r a t h e r t h a n a t t e m p t t o 
f i n d work, even t h o u g h t h e r e was a f i n a n c i a l d i s i n c e n t i v e t o do so. ( l T r . 93-
9 5 ) . He a p p l i e d f o r S o c i a l S e c u r i t y D i s a b i l i t y B e n e f i t s . W h i l e c l a i m a n t t e s t i 
f i e d t h a t i f o f f e r e d he would have t a k e n t h e j o b as a deck sawyer, ( l T r . 1 2 2 ) , 
he l a t e r r e c a n t e d t h i s t e s t i m o n y . ( l T r . 124-127). He a l s o a d m i t t e d t o t e l l i n g 
Dr. Adams t h a t i f he d i d n o t g e t t h e j o b he wanted w i t h t h e employer he wanted 
t o be r e t i r e d . ( 2 T r . 2 2 9 ) . We conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t 
he i s w i l l i n g t o seek r e g u l a r g a i n f u l employment. 

C l a i m a n t i s a l s o r e q u i r e d t o e s t a b l i s h t h a t he has made r e a s o n a b l e e f f o r t s 
t o o b t a i n r e g u l a r g a i n f u l employment. We f i n d t h a t a r e a s o n a b l e e f f o r t t o ob
t a i n employment would i n c l u d e an a t t e m p t t o r e t u r n t o work w i t h t h e employer i n 
t h e deck sawyer p o s i t i o n . T h i s p o s i t i o n i s r e g u l a r g a i n f u l employment. T h i s 
p o s i t i o n i s w i t h i n c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s . C l a i m a n t had a c t u a l l y 
s u c c e s s f u l l y p e r f o r m e d t h e j o b u n t i l t h e t i m e he was t a k e n o f f work f o r t h e non-
compensable a n k l e and s h o u l d e r s u r g e r i e s . The employer showed a w i l l i n g n e s s t o 
m o d i f y t h e j o b i f i t caused him p h y s i c a l d i s t r e s s . ( l T r . 118; 2Tr. 1 9 ) . S i n c e 
c l a i m a n t made no a t t e m p t t o r e t u r n t o work i n t h i s p o s i t i o n , we c o n c l u d e t h a t he 
has n o t made r e a s o n a b l e e f f o r t s t o o b t a i n r e g u l a r g a i n f u l employment, u n l e s s 
t h i s f a i l u r e i s o t h e r w i s e excused. 

I f a work s e a r c h i s f u t i l e , t h e f a i l u r e t o make an e f f o r t t o o b t a i n em
ployment w i l l be excused. The Referee concluded t h a t because o f t h e c o m b i n a t i o n 
o f c l a i m a n t ' s age, e d u c a t i o n , t r a n s f e r a b l e s k i l l s , p h y s i c a l r e s t r i c t i o n s and t h e 
u r g i n g o f h i s p h y s i c i a n s t o r e t i r e t h a t " c l a i m a n t r e a s o n a b l y b e l i e v e d t h a t i t 
would be f u t i l e f o r him t o seek o t h e r employment." The Referee t h u s excused 
c l a i m a n t f r o m t h e n e c e s s i t y o f making r e a s o n a b l e e f f o r t s t o o b t a i n employment. 
We d i s a g r e e w i t h t h e Referee's a n a l y s i s and c o n c l u s i o n . 

Whether i t would be f u t i l e f o r c l a i m a n t t o seek work i s n o t a s u b j e c t i v e 
t e s t v i e w e d t h r o u g h t h e eyes o f c l a i m a n t ; i t i s an o b j e c t i v e t e s t d e t e r m i n e d 
f r o m t h e r e c o r d as a whole. W h i l e c l a i m a n t ' s own i m p r e s s i o n s o f f u t i l i t y a r e 
p r o b a t i v e , w h e t h e r a work search i s f u t i l e o r n o t i s d e t e r m i n e d o b j e c t i v e l y by 
e v a l u a t i o n o f t h e t o t a l i t y o f t h e r e c o r d . The q u e s t i o n i s whether i t i s f u t i l e 



V i r g i l K. Comstock, 42 Van N a t t a 459 (1990) 

f o r c l a i m a n t t o make r e a s o n a b l e e f f o r t s , n o t whether c l a i m a n t r e a s o n a b l y 
b e l i e v e s i t t o be f u t i l e . 

461 

Dr. B e r t , c l a i m a n t ' s a t t e n d i n g d o c t o r f o r t h e noncompensable a n k l e and 
s h o u l d e r c o n d i t i o n s , i s t h e o n l y d o c t o r t o o p i n e t h a t i t w o u ld be f u t i l e f o r 
c l a i m a n t t o seek work. H i s o p i n i o n , however, i s w i t h o u t e x p l a n a t i o n and i s con-
c l u s o r y . C l a i m a n t was g a i n f u l l y employed a t t h e t i m e B e r t r e l e a s e d him fr o m 
work t o have a n k l e and s h o u l d e r s u r g e r y . B e r t does n o t e x p l a i n why i t w o uld be 
f u t i l e t o a t t e m p t t o r e t u r n t o work t o t h e j o b as a deck sawyer when t h e 
s u r g e r i e s improved c l a i m a n t ' s c o n d i t i o n . There i s no i n d i c a t i o n t h a t t h e j o b 
became more p h y s i c a l l y demanding i n t h e i n t e r i m . C l a i m a n t ' s o t h e r c o n d i t i o n s 
r e m a i n e d b a s i c a l l y t h e same. W i t h o u t some e x p l a n a t i o n , we a r e u n a b l e t o con
c l u d e t h a t i t would be m e d i c a l l y f u t i l e f o r c l a i m a n t t o seek t o r e t u r n t o h i s 
deck sawyer j o b w i t h t h e employer so as t o excuse h i s f a i l u r e t o make r e a s o n a b l e 
e f f o r t s t o o b t a i n employment. Moreover, B e r t ' s o p i n i o n o f f u t i l i t y i s based on 
an e v a l u a t i o n o f c l a i m a n t ' s compensable and noncompensable c o n d i t i o n s . (Ex. 98-
1 5 ) . However, f u t i l i t y must be e v a l u a t e d w i t h r e g a r d t o c l a i m a n t ' s compensable 
c o n d i t i o n s o n l y . SAIF v. Stephen, 308 Or 4 1 , 48 ( 1 9 8 9 ) . H i s o p i n i o n i s n o t 
p r o b a t i v e . 

Because c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u 
l a r g a i n f u l employment, and because he has f a i l e d t o make r e a s o n a b l e e f f o r t s t o 
o b t a i n such employment, we conclude t h a t he has f a i l e d t o e s t a b l i s h e n t i t l e m e n t 
t o permanent and t o t a l d i s a b i l i t y . 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . ORS 656 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r h i s p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l 
r e c o r d , t h e t e s t i m o n y a t h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s s e t f o r t h i n former OAR 436-30-380, e t seg. We a p p l y t h e s e r u l e s as 
g u i d e l i n e s , n o t as r e s t r i c t i v e mechanical f o r m u l a s . See H a r w e l l v. Argonaut 
I n s u r a n c e , 296 Or 505, 510 (19 8 4 ) . 

C l a i m a n t ' s c e r v i c a l s p i n e i s m o d e r a t e l y i m p a i r e d due t o p a i n . C l a i m a n t ' s 
p r i o r work h i s t o r y i n c l u d e s p r i m a r i l y heavy work. On de novo r e v i e w o f t h e 
e n t i r e r e c o r d , we concl u d e t h a t c l a i m a n t has l o s t an a d d i t i o n a l 25 p e r c e n t o f 
h i s p r e i n j u r y e a r n i n g c a p a c i t y due t o t h e compensable neck c o n d i t i o n . 

ORDER 

The Referee's o r d e r , d a t e d March 25, 1988, i s r e v e r s e d i n p a r t , m o d i f i e d 
i n p a r t and a f f i r m e d i n p a r t . The Referee's award o f permanent t o t a l d i s a b i l i t y 
i s r e v e r s e d . C l a i m a n t i s a l l o w e d an a d d i t i o n a l 25 p e r c e n t (80 degrees) unsched
u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s neck c o n d i t i o n . C l a i m a n t ' s a t t o r n e y 
i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation. However, t h e t o t a l 
a t t o r n e y f e e s awarded on t h e permanent t o t a l d i s a b i l i t y and permanent p a r t i a l 
d i s a b i l i t y i s s u e s by t h e Referee's and Board's o r d e r s s h a l l n o t exceed $3,800. 
The R e f e r e e ' s o f f s e t o f o v e r p a i d temporary d i s a b i l i t y b e n e f i t s a f t e r A p r i l 24, 
1985 i s m o d i f i e d t o be a l l o w e d a g a i n s t t h e permanent d i s a b i l i t y b e n e f i t s awarded 
h e r e i n . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . The Board approves a 
c l i e n t - p a i d f e e p a y a b l e from t h e employer t o i t s c o u n s e l , n o t t o exceed $1,365. 
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I n t h e M a t t e r o f t h e Compensation o f 
VAL R. MCBRIDE, Claimant 
WCB Case No. 88-09911 

INTERIM ORDER ON RECONSIDERATION (REMANDING) 
Malagon, e t a l , Claimant A t t o r n e y s 
Acker, e t a l , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n o f our F e b r u a r y 
2 1 , 1990 I n t e r i m Order (Remanding), which remanded t h i s case t o t h e H e a r i n g s 
D i v i s i o n f o r i n t r o d u c t i o n o f p o s t - h e a r i n g s u r g e r y and p r o g r e s s r e p o r t s . Con
t e n d i n g t h a t t h e a f o r e m e n t i o n e d r e p o r t s a r e a l r e a d y p r e s e n t i n a subsequent 
case, (WCB Case No. 89-00841), w h i c h i s p r e s e n t l y p e n d i n g r e v i e w , t h e employer 
a s s e r t s t h a t remand i s unnecessary. A l t e r n a t i v e l y , t h e employer o b j e c t s t o t h e 
i n t r o d u c t i o n o f t h e o u t - o f - s t a t e surgeon's r e p o r t s w i t h o u t c r o s s - e x a m i n a t i o n . 

We d i s a g r e e w i t h t h e employer's c o n t e n t i o n s c o n c e r n i n g t h e n e c e s s i t y f o r 
remand. As s t a t e d i n our I n t e r i m Order, we i n t e n d t o e v e n t u a l l y c o n d u c t o u r r e 
vi e w o f t h i s case t o g e t h e r w i t h WCB Case No. 89-00841. D e s p i t e such an i n t e n 
t i o n , we a r e n o t a u t h o r i z e d t o make f i n d i n g s and r e n d e r c o n c l u s i o n s i n one case 
based on e v i d e n c e a d m i t t e d i n a n o t h e r case. Rather, our r e v i e w must be based on 
t h e r e c o r d d e v e l o p e d b e f o r e t h e Referee. ORS 656.295(3), ( 5 ) . 

Inasmuch as we have found t h e r e c o r d i n t h i s case, w h i c h p r e s e n t l y l a c k s 
t h e a f o r e m e n t i o n e d r e p o r t s , t o be i n a d e q u a t e l y and i n s u f f i c i e n t l y d e v e l o p e d , we 
cannot c o n s i d e r them u n l e s s we remand t o t h e Referee f o r t h e i r i n c l u s i o n i n t o 
t h i s r e c o r d . 

However, t h e e v i d e n t i a r y o b j e c t i o n s c u r r e n t l y r a i s e d by t h e employer m e r i t 
r e c o n s i d e r i n g a p o r t i o n o f our o r d e r . The employer argues t h a t u n l e s s Dr. 
Schw e i g e l i s a v a i l a b l e f o r c r o s s - e x a m i n a t i o n by t h e employer, t h e n h i s r e p o r t s 
s h o u l d n o t be a d m i t t e d . We agree. Inasmuch as t h e s e r e p o r t s d i d n o t e x i s t a t 
t h e t i m e o f h e a r i n g , t h e employer i s e n t i t l e d t o t h e o p p o r t u n i t y t o cross-exam
i n e Dr. S c h w e i g e l . 

A c c o r d i n g l y , we m o d i f y our o r d e r as f o l l o w s : We remand t h i s case t o t h e 
P r e s i d i n g R e f e r e e t o a s s i g n t o a Referee, who s h a l l a dmit t h e e v i d e n c e p r o f f e r e d 
by c l a i m a n t w i t h h i s m o t i o n t o remand and h i s l e t t e r o f March 15, 1989, i f t h e 
a u t h o r s o f t h e r e p o r t s a r e made a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . I f cross-exam
i n a t i o n o f t h e a u t h o r o f any r e p o r t p r o f f e r e d i s n o t a v a i l a b l e t h e n t h a t r e p o r t 
s h a l l n o t be a d m i t t e d . The a s s i g n e d Referee s h a l l t h e n d e t e r m i n e w h e t h e r any 
ev i d e n c e a d m i t t e d changes t h e c o n c l u s i o n s reached i n Referee N i c h o l s ' o r d e r . 
The a s s i g n e d R e f e r e e s h a l l t h e n i s s u e an Order on Remand w h i c h s h a l l be f o r 
warded t o t h e Board a l o n g w i t h t h e e n t i r e r e c o r d w i t h i n 30 days o f t h e d a t e o f 
t h e o r d e r . The Board r e t a i n s j u r i s d i c t i o n o f t h i s case. When t h e Order on 
Remand i s i s s u e d and t h e case i s r e t u r n e d t o t h e Board, t h e Board w i l l e s t a b l i s h 
a new b r i e f i n g s c h e d u l e f o r t h e p a r t i e s . 

ORDER 

The I n t e r i m Order (Remanding), d a t e d February 2 1 , 1990, as amended h e r e i n , 
i s hereby r e p u b l i s h e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARY A. NORRIS, Claimant 
WCB Case No. §8-02471 

ORDER ON REVIEW 
Blac k , e t a l , C l aimant A t t o r n e y s 

Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r w h i c h s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s w h i c h were i n excess o f t h e 
D i r e c t o r ' s g u i d e l i n e s . On r e v i e w t h e i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , 33 y e a r s o l d a t t h e t i m e o f t h e h e a r i n g , s u f f e r e d a compensable 
upper back i n j u r y on October 13, 1986. Claimant e x p e r i e n c e d neck p a i n s and 
headaches. 

Dr. Knudson, c h i r o p r a c t o r , has been c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i n c e 
O ctober 20, 1986. Cl a i m a n t was a l s o t r e a t e d by Dr. Narus, o s t e o p a t h , and Dr. 
Morgan, p h y s i a t r i s t . 

On December 18, 1987, c l a i m a n t underwent an independent m e d i c a l examina
t i o n by t h e Western M e d i c a l C o n s u l t a n t s . C o n c l u d i n g t h a t c l a i m a n t ' s c o n d i t i o n 
was m e d i c a l l y s t a t i o n a r y , t h e C o n s u l t a n t s recommended t h a t h er p a l l i a t i v e t r e a t 
ment n o t exceed t w i c e a month. 

S h o r t l y t h e r e a f t e r , on January 4, 1988, t h e i n s u r e r i s s u e d a p a r t i a l 
d e n i a l f o r t r e a t m e n t i n excess o f t h e D i r e c t o r ' s g u i d e l i n e s . 

From October 1987 t h r o u g h May 1988, c l a i m a n t e x p e r i e n c e d neck and headache 
p a i n . She was seen by Dr. Knudson n i n e t i m e s i n October, t e n t i m e s i n November, 
t e n t i m e s i n December, n i n e t i m e s i n January, e i g h t t i m e s i n F e b r u a r y , s i x t i m e s 
i n March, seven t i m e s i n A p r i l and f i v e t i m e s i n May. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t was r e a s o n a b l e 
and n e c e s s a r y i n t h a t i t r e l a t e d t o t h e mechanism o f c l a i m a n t ' s p a i n and i n con
t r o l l i n g t h e symptoms. We d i s a g r e e . 

A c l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r p a l l i a 
t i v e m e d i c a l c a r e r e q u i r e d f o r r e c o v e r y from a compensable i n j u r y o r r e l i e f o f 
p a i n . See ORS 656 . 2 4 5 ( 1 ) ; West v. SAIF, 74 Or App 317, 320 ( 1 9 8 5 ) ; W e t z e l v. 
Goodwin Bro s . , 50 Or App 101 (1 9 8 1 ) ; McGarrv v. SAIF, 24 Or App 883, 888 (1 9 7 6 ) . 
C l a i m a n t has t h e burden o f p r o v i n g t h a t t h e t r e a t m e n t i s r e a s o n a b l e and 
nec e s s a r y . McGarrv v. SAIF, supra. 

I n d e t e r m i n i n g what i s re a s o n a b l e and necessary, t h e Board may c o n s i d e r 
t h e f r e q u e n c y o f t r e a t m e n t . James v. Kemper I n s . Co., 81 Or App 80 ( 1 9 8 6 ) ; 
Stephen C. Marr, 38 Van N a t t a 1304 (1986). G u i d e l i n e s i s s u e d by t h e Workers' 
Compensation D i v i s i o n i d e n t i f y two v i s i t s p er month, a f t e r t h e i n i t i a l 60 days, 
as t h e u s u a l f r e q u e n c y o f m e d i c a l s e r v i c e s . OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . However, a 
c l a i m a n t i s e n t i t l e d t o t r e a t m e n t i n excess o f t h e a d m i n i s t r a t i v e g u i d e l i n e s i f 
he o r she pr o v e s t h a t t h e t r e a t m e n t i s necessary due t o t h e n a t u r e o f t h e i n j u r y 
o r t o t h e p r o c e s s o f r e c o v e r y . James v. Kemper, supra a t 82-84; West v. SAIF, 
s u p r a a t 320; Kemp v. Worker's Comp. Dept., 65 Or App 659. 669 ( 1 9 8 3 ) , m o d i f i e d , 
67 Or App 270. r e v den 297 (19 8 4 ) . 
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A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a 
t r e a t i n g p h y s i c i a n , i t w i l l n o t so d e f e r when t h e r e are p e r s u a s i v e reasons t o do 
o t h e r w i s e . See W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 

As a r e s u l t o f her compensable i n j u r y , c l a i m a n t s u f f e r e d f r o m i n t e r m i t t e n t 
neck p a i n . I n F e b r u a r y 1988, c l a i m a n t was t r e a t e d by Dr. Knudson e i g h t t i m e s 
f o r m a n i p u l a t i o n and massage. Monthly t r e a t m e n t s a t a s i m i l a r f r e q u e n c y c o n t i n 
ued t h r o u g h May 1988. Moreover, d u r i n g t h i s t i m e c l a i m a n t was a l s o t r e a t e d by 
Dr. Narus on a t l e a s t s i x o c c a s i o n s . 

By l e t t e r d a t e d A p r i l 29, 1988, Dr. Knudson responded t o t h e i n s u r e r ' s 
J a nuary 1988 d e n i a l . He n o t e d t h a t c l a i m a n t , "...deserves t o t r y t o r e g a i n a 
h o m e o s t a t i c s t a t e comparable t o b e f o r e her i n j u r y . " (Ex. 2 9 ) . Knudson does n o t 
e l a b o r a t e on what m e d i c a l r e s u l t s were i n t e n d e d by t h e t e r m " h o m e o s t a t i c " . 
D u r i n g h i s d e p o s i t i o n , Dr. Knudson a s s e r t e d t h a t t h e excess t r e a t m e n t was neces
s i t a t e d by a s e v e r e headache and lower back, ache caused by an i n j u r y s u s t a i n e d 
d u r i n g t h e i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . L i k e w i s e , Dr. Knudson a n a l o g i z e d 
c l a i m a n t ' s s p i n a l a d j u s t m e n t as: " . . . s i m i l a r t o a m e d i c a l p h y s i c i a n p r e s c r i b i n g 
a d r u g and t h a t p a r t i c u l a r p a t i e n t t a k i n g t h i s m e d i c a t i o n t o h e l p them w i t h 
t h e i r headache." (Knudson, Depo. 2 2 ) . 

Knudson r e f e r r e d c l a i m a n t t o Dr. Narus, who r e l a t e d no o b j e c t i v e m e d i c a l 
e v i d e n c e l i n k i n g her d e t e r i o r a t e d c o n d i t i o n t o t h e independent m e d i c a l examina
t i o n . He f e l t t h a t t h e c o n t i n u e d m e d i c a l t r e a t m e n t was necessary t o a l l e v i a t e 
t h e f i b r o m y o s i t i s t h a t c l a i m a n t was s u f f e r i n g from as a r e s u l t o f h e r work i n 
j u r y . Moreover, Dr. Narus o p i n e d t h a t c l a i m a n t ' s m i g r a i n e headaches were n o t 
r e l a t e d t o h e r compensable i n j u r y , and a c t u a l l y r e p r e s e n t e d a muscle t e n s i o n 
headache. 

On t h e o t h e r hand, t h e Western M e d i c a l C o n s u l t a n t s examined c l a i m a n t on 
December 18, 1987, and r e p o r t e d t h a t c l a i m a n t had reached maximum improvement, 
and t h a t h e r permanent impairment was m i n i m a l . The C o n s u l t a n t s f o u n d t h a t 
c l a i m a n t s h o u l d r e c e i v e minimum p a l l i a t i v e t r e a t m e n t s , two t i m e s a month f o r a 
t h r e e month p e r i o d , s i n c e t h e y f e l t t h a t c l a i m a n t had become dependent upon t h e 
e x t e n s i v e c h i r o p r a c t i c t r e a t m e n t . 

I n c o n c l u s i o n , we f i n d t h e C o n s u l t a n t s ' o p i n i o n w e l l reasoned and 
t h o r o u g h . C o n s e q u e n t l y , we c o n s i d e r i t t o be p e r s u a s i v e . Somers v. SAIF, 77 Or 
App 259 ( 1 9 8 6 ) . A c c o r d i n g l y , we are n o t persuaded t h a t c h i r o p r a c t i c t r e a t m e n t s 
i n excess o f two t i m e s per month were re a s o n a b l e and necessary m e d i c a l s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 11, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award o f $1,400 i s 
r e v e r s e d . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $1,117, p a y a b l e 
f r o m t h e i n s u r e r t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD J . PETERS, Claimant 

WCB Case No. 86-01810 
ORDER ON REVIEW 

J e f f C a r t e r , Claimant A t t o r n e y 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B o r c h e r s ' o r d e r 
w h i c h : (1) foun d t h a t c l a i m a n t was a s u b j e c t w o r k e r ; (2) fo u n d t h a t t h e i n s u r e r 
was n o t p r e j u d i c e d by c l a i m a n t ' s u n t i m e l y f i l e d c l a i m ; (3) s e t a s i d e i t s d e n i a l 
o f c l a i m a n t ' s i n j u r y c l a i m f o r a r i g h t f o o t and head c o n d i t i o n ; and (4) awarded 
an assessed f e e o f $2,000. On r e v i e w , t h e i s s u e s a r e coverage, t i m e l i n e s s , com
p e n s a b i l i t y and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t was 56 ye a r s o l d a t t h e t i m e o f h e a r i n g . I n F e b r u a r y , 1985, 
c l a i m a n t and Mr. Ganoe agreed t o be t r u c k d r i v i n g p a r t n e r s . A t t h a t t i m e , Ganoe 
had an agreement w i t h Double DD T r u c k i n g L i n e s I n c . ( t h e i n s u r e d i n t h i s case) 
t o d r i v e a t r u c k and d e l i v e r l o a d s f o r them. That agreement i n c l u d e d t h a t Ganoe 
w o u l d be p a i d by t h e l o a d ; t h a t no t a x e s would be t a k e n f r o m t h e l o a d s e t t l e 
ment; t h a t t h e amount o f t h e l o a d s e t t l e m e n t would be a p e r c e n t o f t h e l o a d ; 
t h a t Ganoe would pay f o r a l l o f h i s expenses ( i . e . , gas, o i l , f o o d , l o d g i n g , 
e t c . ) i n h a u l i n g t h e l o a d ; t h a t Ganoe would c a l l t h e main o f f i c e t o r e c e i v e new 
assig n m e n t s upon c o m p l e t i n g a l o a d ; t h a t Ganoe c o u l d r e f u s e a s s i g n m e n t s ; t h a t 
t h e r e q u i r e m e n t o f s u c c e s s f u l l y c o m p l e t i n g an assignment was t o t i m e l y d e l i v e r 
t h e l o a d t o t h e r e q u i r e d l o c a t i o n i n good c o n d i t i o n ; t h a t f a i l u r e t o success
f u l l y c o m p l e t e assignments c o u l d r e s u l t i n Ganoe n o t b e i n g g i v e n any more 
a s s i g n m e n t s ; and t h a t hours and r o u t e were up t o Ganoe. 

Ganoe and c l a i m a n t had an agreement t h a t when Double DD wo u l d make o u t a 
s e t t l e m e n t check t o Ganoe, he would pay c l a i m a n t a s t r a i g h t 50 p e r c e n t o f what
e v e r t h a t l o a d b r o u g h t i n . The checks were made o u t t o Mr. Ganoe, who i n t u r n 
w o u l d cash t h e check, and pay c l a i m a n t a f t e r a l l o f t h e i r expenses ( i . e . , gas, 
o i l , f o o d , l o d g i n g , e t c . ) were deducted. Claimant and Ganoe s p l i t a l l t h e 
expenses e q u a l l y . 

B e f o r e c l a i m a n t c o u l d o p e r a t e t h e t r u c k Ganoe was u s i n g , he had t o pass a 
w r i t t e n e x a m i n a t i o n , and a ro a d t e s t . These t e s t s a r e p a r t o f s t a t e l i c e n s i n g 
r e q u i r e m e n t s f o r a l l persons o p e r a t i n g t r u c k s . Both o f t h e s e e x a m i n a t i o n s were 
a d m i n i s t e r e d by Mr. Diede, t h e owner o f t h e i n s u r e d . 

Mr. Kuhlman owned t h e t r u c k d r i v e n by c l a i m a n t and Ganoe. Kuhlman l e a s e d 
t h e v e h i c l e t o Double DD. He p r o v i d e d no d i r e c t i o n o r c o n t r o l o v e r c l a i m a n t ' s 
employment a c t i v i t i e s . Double DD had an arrangement w i t h Ganoe r e g a r d i n g t h e 
l e a s e and use o f t h e t r u c k . 

Ganoe and c l a i m a n t e x e r c i s e d a l l t h e r i g h t s o f Ganoe's agreement w i t h t h e 
i n s u r e d . 

C l a i m a n t was i n j u r e d i n a t r u c k a c c i d e n t on March 22, 1985. C l a i m a n t r e 
c e i v e d t r e a t m e n t f o r a l a c e r a t i o n o f t h e i n s t e p and t o e s o f h i s r i g h t f o o t . 

By l e t t e r d a t e d May 7, 1985, c l a i m a n t m a i l e d a s i g n e d 801 Form, d a t e d 
A p r i l 29, 1985, t o t h e i n s u r e d . Claimant i d e n t i f i e d Mr. Kuhlman as t h e 
employer. 
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Mr. Diede, f o r t h e t h e i n s u r e d , r e t u r n e d c l a i m a n t ' s l e t t e r t o c l a i m a n t ' s 
a t t o r n e y w i t h a h a n d w r i t t e n n o t e . The n o t e i n d i c a t e d t h a t c l a i m a n t was n o t an 
employee o f Double DD. Cl a i m a n t r e q u e s t e d a h e a r i n g . 

CONCLUSIONS OF LAW 

SUBJECT WORKER 

The R e f e r e e fo u n d t h a t c l a i m a n t was a s u b j e c t worker o f Mr. Diede, who was 
a s u b j e c t employer. We d i s a g r e e . 

The t e s t f o r d e t e r m i n i n g who i s a s u b j e c t worker w i t h i n t h e meaning o f t h e 
Workers' Compensation A c t i s t h e employer's r i g h t t o c o n t r o l t h e pe r f o r m a n c e o f 
t h e s e r v i c e s . ORS 656.050(14) & ( 2 7 ) . The t e s t r e q u i r e s an a p p l i c a t i o n o f t h e 
t r a d i t i o n a l " r i g h t t o c o n t r o l " a n a l y s i s and a c o n s i d e r a t i o n o f t h e " n a t u r e o f 
t h e work." Woody v. W a i b e l , 276 Or 189, 196, 554 P2d 492 ( 1 9 7 6 ) ; C a s t l e Homes, 
I n c . v. W h a i t e , 95 Or App 269, 271 (19 8 9 ) . 

The f a c t o r s t o be c o n s i d e r e d under t h e t r a d i t i o n a l t e s t o f t h e r i g h t t o 
c o n t r o l i n c l u d e : (1) ev i d e n c e o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; (2) 
t h e method o f payment; ( 3) t h e f u r n i s h i n g o f equipment; and (4) t h e r i g h t t o 
f i r e a t w i l l w i t h o u t l i a b i l i t y . C a s t l e Homes, I n c . v. Whaite, s u p r a . 

We f i r s t n o t e t h a t any eviden c e o f a c t u a l c o n t r o l would s u p p o r t an 
employer-employee r e l a t i o n s h i p . On t h e o t h e r hand, absence o f any e v i d e n c e o f 
t h e a c t u a l e x e r c i s e o f c o n t r o l does n o t n e c e s s a r i l y r e q u i r e a f i n d i n g t h a t t h e 
a l l e g e d employee was an independent c o n t r a c t o r . T h i s r e s u l t s f r o m t h e f a c t t h a t 
i t i s t h e r i g h t t o c o n t r o l s e r v i c e s , r a t h e r t h a n t h e a c t u a l e x e r c i s e o f c o n t r o l , 
t h a t i s d e t e r m i n a t i v e . Bowser v. S t a t e I n d . Acc. Comm.. 182 Or 42, 49-56 
(1947) . 

T u r n i n g t o t h e r e c o r d , we do n o t f i n d any d i r e c t e v i d e n c e o f e i t h e r t h e 
r i g h t t o , o r t h e a c t u a l e x e r c i s e o f , c o n t r o l . C o n s i d e r i n g t h e q u e s t i o n , 
P r o f e s s o r L a r s o n has n o t e d t h a t , " I f t h e r i g h t o f c o n t r o l o f d e t a i l s goes no 
f u r t h e r t h a n i s necessary t o ensure a s a t i s f a c t o r y end r e s u l t , i t does n o t 
e s t a b l i s h employment." A. Lar s o n , Workers' Compensation Law. 277 ( 1 9 8 4 ) . Here 
t h e i n s u r e d t o l d Ganoe where t r u c k shipments were t o be d e l i v e r e d . Y e t , t h e r e 
a f t e r , i t was t h e r e s p o n s i b i l i t y o f Ganoe t o reach t h a t f i n a l d e s t i n a t i o n . 
L i k e w i s e , i t was Ganoe's r e s p o n s i b i l i t y t o c a l l t h e i n s u r e d f o r a s s i g n m e n t s . 
N o t h i n g p r e v e n t e d Ganoe from n o t c a l l i n g f o r a new j o b o r r e j e c t i n g j o b s o f f e r e d 
t o them. T h e r e f o r e , we f i n d no d i r e c t e vidence t h a t t h e i n s u r e d r e t a i n e d t h e 
r i g h t t o c o n t r o l t h e s e r v i c e s o f Ganoe. The i n s u r e d o n l y e x e r c i s e d enough con
t r o l t o i n s u r e t h a t t h e j o b g o t done. Marcum v. SAIF, 29 Or App 843, ( 1 9 7 7 ) . 
T h i s i s i n s u f f i c i e n t e v i d e n c e t o e s t a b l i s h c o n t r o l . A l t h o u g h a c l o s e q u e s t i o n , 
we c o n c l u d e t h a t a p p l i c a t i o n o f t h e c o n t r o l t e s t i n d i c a t e s t h a t Ganoe i s an 
ind e p e n d e n t c o n t r a c t o r . Since c l a i m a n t was Ganoe's p a r t n e r and h i s a s s o c i a t i o n 
and agreement w i t h t h e i n s u r e d was d e r i v a t i v e from h i s p a r t n e r s h i p w i t h Ganoe, 
we c o n c l u d e t h a t t h e c o n t r o l t e s t a l s o i n d i c a t e s t h a t c l a i m a n t i s an in d e p e n d e n t 
c o n t r a c t o r . 

We t u r n t o an e x a m i n a t i o n o f t h e p a r t i e s ' r i g h t s t o t e r m i n a t e t h e r e l a 
t i o n s h i p . An employee/employer r e l a t i o n s h i p would be c o n s i d e r e d i f t h e i n s u r e d 
c o u l d f i r e c l a i m a n t w i t h o u t i n c u r r i n g l i a b i l i t y f o r n o t p e r f o r m i n g p a r t o f t h e 
ex p e c t e d j o b . T h i s would be t r u e r e g a r d l e s s o f t h e f a c t t h a t t h e i n s u r e d d i d 
n o t e x e r c i s e a c t u a l c o n t r o l over c l a i m a n t and h i s p a r t n e r . Bowser, s u p r a , 182 
Or a t 56. 

I n t h i s r e g a r d , t h e p a r t i e s d i d n o t have a w r i t t e n employment c o n t r a c t . 
As t o t e r m i n a t i o n , c l a i m a n t t e s t i f i e d , " W e l l , I don't t h i n k anybody e v e r d i d t h e 
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f i r i n g e x c e p t C a r l h i m s e l f . (Pause) But i f you would go o u t and, say, you'd be 
two days l a t e d e l i v e r i n g a l o a d o r something, yeah, you'd g e t f i r e d . " ( T r . 1 7 ) . 
We i n t e r p r e t t h i s r e f e r e n c e t o " f i r e " t o suggest t h a t i f t h e p r o d u c t was n o t de
l i v e r e d on t i m e , Ganoe, and t h e r e f o r e , h i s p a r t n e r t h e c l a i m a n t , c o u l d e x p e c t no 
more assignments f r o m t h e i n s u r e d . T h i s i n d i c a t e s t h a t t h e i n s u r e d had some 
c o n t r o l o v e r when t h e p r o d u c t was d e l i v e r e d b u t n o t t h e means o r r o u t e t a k e n . 
However, we c o n s i d e r such evidence i n s u f f i c i e n t t o show t h a t t h e i n s u r e d h e l d 
t h e r i g h t t o " f i r e " c l a i m a n t as an employee f o r v i o l a t i o n s o f work r u l e s , hours, 
o r t h e l i k e . 

T u r n i n g t o t h e method o f compensation, c l a i m a n t t e s t i f i e d t h a t t h e i n s u r e d 
w o u l d i s s u e a check p a y a b l e t o Ganoe, who would t h e n cash t h e check. I n 
g e n e r a l , payment o f an h o u r l y wage suggests an employer-employee r e l a t i o n s h i p . 
Bowser, s u p r a , 182 a t 60. However, i n t h i s case, t h e i n s u r e d w o u ld make o u t a 
check t o Ganoe, who would t h e n pay c l a i m a n t p u r s u a n t t o t h e i r agreement. The 
i n s u r e d never d i r e c t l y p a i d c l a i m a n t . There was no t a x w i t h h o l d i n g o r o t h e r 
d e d u c t i o n s by t h e i n s u r e d . We conclude t h a t , under t h e s e f a c t s , t h e method o f 
payment s u p p o r t s an independent c o n t r a c t o r r e l a t i o n s h i p . 

W i t h r e g a r d t o f u r n i s h i n g t h e equipment, Ganoe f u r n i s h e d a l l t h e equipment 
f o r t h e p a r t n e r s h i p . C l a i m a n t and Mr. Ganoe shared t h e c o s t o f r e g u l a r expenses 
such as f o o d , l o d g i n g , f u e l and o i l . T h i s i s a l s o e v i d e n c e s u g g e s t i v e o f an 
in d e p e n d e n t c o n t r a c t o r r e l a t i o n s h i p . 

I n sum, t h e r e l e v a n t f a c t o r s r e g a r d i n g t h e t r a d i t i o n a l " r i g h t - t o - c o n t r o l " 
t e s t s u p p o r t an independent c o n t r a c t o r r e l a t i o n s h i p . T h e r e f o r e , we conclu d e 
t h a t t h e i n s u r e d was not r e s p o n s i b l e p u r s u a n t t o ORS 656.029 f o r p r o v i d i n g 
w o r k e r s ' compensation coverage f o r c l a i m a n t . 

C o m p e n s a b i l i t y 

The R e f e r e e found t h a t c l a i m a n t ' s r i g h t f o o t and head i n j u r i e s were, com
p e n s a b l e . We d i s a g r e e . 

An employee must be a " s u b j e c t worker" i n o r d e r t o r e c o v e r under t h e 
Workers' Compensation A c t . ORS 656.027. We have p r e v i o u s l y f o u n d t h a t c l a i m a n t 
i s an inde p e n d e n t c o n t r a c t o r and not an employee o f t h e i n s u r e d . C o n s i d e r i n g 
t h i s f i n d i n g , i t i s unnecessary t o address t h e t i m e l i n e s s , c o m p e n s a b i l i t y and 
a t t o r n e y f e e i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 28, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's a t t o r n e y f e e award i s r e v e r s e d . 

March 2, 1990 C i t e as 42 Van N a t t a 467 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
YEONG SCHWENGEL, Claimant 
WCB Case No. 88-08853 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Q u i l l i n a n ' s 
o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
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f o r neck, s h o u l d e r and c h e s t i n j u r i e s f rom 14 p e r c e n t (44.8 degrees) as awarded 
by D e t e r m i n a t i o n Order t o 50 p e r c e n t (160 d e g r e e s ) ; and (2) assessed a 25 p e r 
c e n t p e n a l t y and an a t t o r n e y f e e f o r unreasonable d e l a y i n a c c e p t i n g o r d e n y i n g 
c l a i m s f o r m e d i c a l s e r v i c e s . The i s s u e s on r e v i e w a r e unscheduled permanent 
d i s a b i l i t y and a p e n a l t y and a t t o r n e y f e e . We m o d i f y i n p a r t and r e v e r s e i n 
p a r t . 

FACTS 

At h e a r i n g and on r e v i e w , t h e p a r t i e s have agreed t h a t t h e v a l u e s 
under t h e " s t a n d a r d s f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s " as d e t e r m i n e d by t h e 
E v a l u a t i o n S e c t i o n o f t h e Workers' Compensation D i v i s i o n f o r c l a i m a n t ' s age, 
e d u c a t i o n and i m p a i r m e n t a r e c o r r e c t . We accept t h o s e v a l u e s w h i c h a r e : f o r 
age ( 4 1 y e a r s ) 1 ( f o r m e r OAR 43 6 - 3 5 - 2 9 0 ( 4 ) ) ; f o r e d u c a t i o n 5 ( f o r m e r OAR 436-35-
3 0 0 ( 3 ) , (4) & ( 5 ) ) ; and f o r impairment 8 ( f o r m e r OAR 436-35-350(2) & 436-35-
3 6 0 ( 2 ) - ( 5 ) ) . (Ex. 47A). 

C l a i m a n t had, a t t h e t i m e o f h e a r i n g , n o t r e t u r n e d t o work. She was 
un a b l e t o p e r f o r m her " u s u a l and customary work" [ h e r work a t t h e t i m e o f i n j u r y 
( f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ) ] . Claimant was capable o f p e r f o r m i n g work between 
t h e s e d e n t a r y and l i g h t c a t e g o r i e s . 

CONCLUSION 

Unscheduled Permanent P a r t i a l D i s a b i l i t y 

The i n s u r e r argues t h a t t h e Referee e r r e d by e v a l u a t i n g c l a i m a n t ' s 
d i s a b i l i t y de novo. I t i s u n c l e a r whether t h e Referee e x e r c i s e d de novo r e v i e w . 
She h e l d t h a t "ORS 656.726, r e q u i r e s c l a i m a n t t o pro v e by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t t h e degree o f permanent d i s a b i l i t y s u f f e r e d i s more t h a n t h a t 
awarded." The Referee went on t o conclude t h a t c l a i m a n t had p r o v e d by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t t h e E v a l u a t i o n S e c t i o n had i n a c c u r a t e l y d e t e r m i n e d her 
permanent d i s a b i l i t y and t h a t her l o s s o f e a r n i n g c a p a c i t y was g r e a t e r t h a n t h a t 
awarded by t h e E v a l u a t i o n S e c t i o n . 

F o l l o w i n g t h e Referee's o r d e r i n t h i s m a t t e r , we addressed t h e ques
t i o n r a i s e d by t h e i n s u r e r . I n M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 ( 1 9 8 8 ) , we 
h e l d t h a t t h e scope o f t h e r e f e r e e s ' and t h i s Board's r e v i e w under ORS 
656.283(7) i s de novo on t h e h e a r i n g r e c o r d . I t c o n t i n u e s t o be t h e g e n e r a l 
r u l e t h a t d i s a b i l i t y i s r a t e d a t t h e t i m e o f h e a r i n g . See Emmons v. SAIF, 34 Or 
App 603 ( 1 9 7 8 ) . F u r t h e r m o r e , t h e f a c t s upon which t h e e v a l u a t i o n o f d i s a b i l i t y 
i s made under t h e s t a n d a r d s need o n l y be e s t a b l i s h e d by a preponderance o f t h e 
e v i d e n c e . 

The p a r t i e s agree t h a t t h e sta n d a r d s adopted by t h e D i r e c t o r p u r 
suant t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) must be a p p l i e d i n t h i s case. ORS 6 5 6 . 2 9 5 ( 5 ) . 
The a p p l i c a b l e s t a n d a r d s a r e t h o s e i n e f f e c t a t t h e t i m e t h e c l a i m was c l o s e d 
and e v a l u a t e d by t h e E v a l u a t i o n S e c t i o n . Former OAR 438-10-010 (Temp.) and OAR 
438-10-010. I n t h i s case t h e st a n d a r d s adopted e f f e c t i v e J u l y 1, 1988 (Former 
OAR 436-35-001 e t seq. ) must be a p p l i e d . 

Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-270(1). The d e t e r m i 
n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h o s e s t a n d a r d s i s made by d e t e r 
m i n i n g t h e a p p r o p r i a t e v a l u e s f o r age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . 
The a p p r o p r i a t e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d 
by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s 
t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment. The r e s u l t i s t h e p e r c e n t 
age o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

i 
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I n t h i s c a s e ! S h e p a r t i e s have s t i p u l a t e d o r o t h e r w i s e agreed t o t h e 
v a l u e s t o be a s s i g n e d f o r age, e d u c a t i o n and im p a i r m e n t . Those v a l u e s a r e + 1 , 
+5, and +8, re'gpe^c,t''iv6,ly'J^We* accept t h o s e value;s 5for,:.purposes o f r a t i n g 
c l a i m a n t ' s d i s a b i l i t y . 

The o n l y r e m a i n i n g v a l u e t o be d e t e r m i n e d i s t h e v a l u e f o r a d a p t 
a b i l i t y . Former OAR 436-35-310. We have found t h a t c l a i m a n t i s u n a b l e t o p e r 
f o r m her " u s u a l and customary work". See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) . We based 
t h a t f i n d i n g upon c l a i m a n t ' s s e v e r a l f a i l e d a t t e m p t s t o do so and upon t h e medi
c a l o p i n i o n s t h a t she cannot do so. We have a l s o f o u n d , as d i d t h e Ref e r e e , 
t h a t c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y f a l l s between t h e s e d e n t a r y and l i g h t 
r a n g e s . See fo r m e r OAR 436-35-310(c) & ( d ) . We base t h a t f i n d i n g upon t h e r e 
s u l t s o f t h e o n l y p h y s i c a l c a p a c i t i e s e v a l u a t i o n p e r f o r m e d on c l a i m a n t . That 
e v a l u a t i o n was done near t h e t i m e c l a i m a n t became m e d i c a l l y s t a t i o n a r y and i s 
more p e r s u a s i v e t h a n t h e e s t i m a t e s o f c l a i m a n t ' s c a p a c i t i e s made by v a r i o u s 
p h y s i c i a n s . 

The a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s o b t a i n e d by a v e r a g i n g t h e 
v a l u e s a s s i g n e d t o l i g h t and s e d e n t a r y r e s i d u a l p h y s i c a l c a p a c i t i e s . Former OAR 
436- 3 5 - 3 1 0 ( 4 ) . Those v a l u e s a r e +4 and +8 r e s p e c t i v e l y . Thus, t h e p r o p e r v a l u e 
f o r a d a p t a b i l i t y i n t h i s case i s +6. 

When c l a i m a n t ' s age v a l u e (1) i s added t o her e d u c a t i o n v a l u e ( 5 ) , 
t h e sum i s 6. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 
(6) t h e p r o d u c t i s 36. When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e 
(8) t h e r e s u l t i s 44 p e r c e n t (140.8 degrees) permanent p a r t i a l d i s a b i l i t y . 
Former OAR 436-35-280(7). (We not e t h a t t h e Referee d i d t h e same c a l c u l a t i o n 
b u t made an a r i t h m e t i c e r r o r when she added 36 and 8 and o b t a i n e d t h e sum o f 
40. ) 

The Referee found t h a t c l a i m a n t had e s t a b l i s h e d by c l e a r and con
v i n c i n g e v i d e n c e t h a t E n g l i s h language d e f i c i e n c i e s r e s u l t e d i n permanent 
p a r t i a l d i s a b i l i t y t o c l a i m a n t i n excess o f t h a t o b t a i n e d by a p p l i c a t i o n o f t h e 
s t a n d a r d s . We d i s a g r e e . There i s no evidence i n t h i s r e c o r d i n d i c a t i n g t h e 
imp a c t o f c l a i m a n t ' s language d e f i c i e n c y on her e a r n i n g c a p a c i t y . " C l e a r and 
c o n v i n c i n g e v i d e n c e " means t h a t t h e t r u t h o f t h e f a c t s i s h i g h l y p r o b a b l e . The 
e v i d e n c e must be f r e e f r o m c o n f u s i o n , f u l l y i n t e l l i g i b l e and d i s t i n c t . R i l e y 
H i l l G e n e r a l C o n t r a c t o r . I n c . v. Tandy Corp., 303 Or 390, 407 ( 1 9 8 7 ) . Because 
t h e r e i s no e v i d e n c e o f t h e impact o f c l a i m a n t ' s language s k i l l s on h e r e a r n i n g 
c a p a c i t y n o r any o t h e r e v i d e n c e i n d i c a t i n g t h a t her d i s a b i l i t y i s g r e a t e r t h a n 
44 p e r c e n t (140.8 d e g r e e s ) , we do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t ' s d i s a b i l i t y exceeds t h a t o b t a i n e d by a p p l i c a t i o n o f t h e s t a n d a r d s . 

P e n a l t y and A t t o r n e y Fee 

The Referee found t h a t t h e i n s u r e r had "de f a c t o " d e n i e d m e d i c a l 
s e r v i c e c l a i m s ( b i l l i n g s f rom c h i r o p r a c t o r Anderson) i n excess o f f o u r p e r month 
p r i o r t o May 9, 1988 and "de f a c t o " d e n i e d b i l l i n g s i n excess o f two p e r month 
t h e r e a f t e r . The Referee concluded t h a t such d e n i e d c l a i m s were n e i t h e r r e a s o n 
a b l e n o r necessary and, t h e r e f o r e , n o t compensable. N e i t h e r p a r t y c h a l l e n g e s 
t h a t c o n c l u s i o n . 

The Referee found t h a t t h e i n s u r e r had u n r e a s o n a b l y d e l a y e d accep
t a n c e o r d e n i a l o f t h e d i s p u t e d c l a i m s . A p e n a l t y was assessed a g a i n s t t h e 
i n s u r e r and an a t t o r n e y f e e was awarded f o r t h o s e u n r e a s o n a b l e d e l a y s . 

Assuming t h a t t h e i n s u r e r d i d u n r e a s o n a b l y d e l a y a c ceptance o r 
d e n i a l o f t h e m e d i c a l s e r v i c e c l a i m s i n d i s p u t e b e f o r e t h e R e f e r e e , a p e n a l t y 
may n o t be assessed a g a i n s t such c l a i m s . ORS 656.262(10) p r o v i d e s f o r a p e n a l t y 
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based upon a p e r c e n t a g e o f "amounts t h e n due". Here, because t h e d e n i e d c l a i m s 
were n o t compensable, t h e r e was no compensation " t h e n due". T h e r e f o r e , a 
p e n a l t y i s n o t a u t h o r i z e d by law. E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . 
F u r t h e r m o r e , because t h e u n p a i d b i l l s were n o t compensation, t h e i n s u r e r d i d n o t 
u n r e a s o n a b l y r e s i s t t h e payment o f compensation. An a t t o r n e y f e e i s , t h e r e f o r e , 
n o t a u t h o r i z e d under ORS 656.382. E l l i s , s upra; L l o y d L. C r i p e , 41 Van N a t t a 
1774 ( 1 9 8 9 ) . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d October 3, 1988 i s m o d i f i e d i n p a r t , r e 
v e r s e d i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f t h e Re f e r e e ' s o r d e r w h i c h 
awarded c l a i m a n t an a d d i t i o n a l 36 p e r c e n t (115.2 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y compensation i s m o d i f i e d . Claimant i s awarded 30 p e r c e n t (96 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y compensation i n a d d i t i o n t o t h e 14 
p e r c e n t (44.8 degrees) awarded by D e t e r m i n a t i o n Order f o r a t o t a l award o f 44 
p e r c e n t (140.8 d e g r e e s ) . C l a i m a n t ' s a t t o r n e y f e e i s a d j u s t e d a c c o r d i n g l y . That 
p o r t i o n o f t h e Re f e r e e ' s o r d e r which assessed a p e n a l t y and a s s o c i a t e d a t t o r n e y 
f e e i s r e v e r s e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . A c l i e n t -
p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , up t o $1,548 i s approved. 

March 2, 1990 C i t e as 42 Van N a t t a 470 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MIKE SEPULL, Claimant 
WCB Case No. 86-04403 

ORDER ON REVIEW 
B r i a n R. Whitehead, Claimant A t t o r n e y s 

B o t t i n i , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M. Johnson's 
o r d e r w h i c h : (1) a f f i r m e d a D e t e r m i n a t i o n Order's award o f 15 p e r c e n t (48 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y ; (2) s e t a s i d e t h o s e p o r t i o n s o f a 
m e d i c a l s e r v i c e s d e n i a l w h i c h d e n i e d c o m p e n s a b i l i t y o f thermography; and (3) s e t 
a s i d e t h o s e p o r t i o n s o f t h e m e d i c a l s e r v i c e s d e n i a l w h i c h d e n i e d c h i r o p r a c t i c 
t r e a t m e n t w i t h i n t h e a d m i n i s t r a t i v e g u i d e l i n e s . C l a i m a n t c r o s s - r e q u e s t s r e v i e w , 
c o n t e n d i n g t h a t he i s e n t i t l e d t o a g r e a t e r award f o r unscheduled d i s a b i l i t y . 

We n o t e t h a t E x h i b i t 60 i s m i s s i n g from our r e c o r d on r e v i e w . However, 
inasmuch as t h e p a r t i e s have agreed t h a t t h e case may be r e v i e w e d w i t h o u t 
E x h i b i t 60, we c o n s i d e r t h e p a r t i e s t o have waived any i r r e g u l a r i t i e s c r e a t e d by 
t h e absence o f t h i s e x h i b i t . 

ISSUES 

The D e t e r m i n a t i o n Order, d a t e d December 24, 1986, awarded c l a i m a n t 15 p e r 
c e n t u n s c h e d u l e d d i s a b i l i t y . The i n s u r e r contends t h a t t h e 15 p e r c e n t unsched
u l e d d i s a b i l i t y award i s e x c e s s i v e . I t seeks t o have t h e award r e d u c e d t o z e r o . 
C l a i m a n t , on t h e o t h e r hand, seeks t o have t h e award i n c r e a s e d . 

The i n s u r e r ' s d e n i a l , d a t e d December 5, 1986, d e n i e d a l l c u r r e n t c h i r o 
p r a c t i c t r e a t m e n t . The Referee and t h e p a r t i e s a l l t r e a t t h e d e n i a l as a l s o 
s p e c i f i c a l l y d e n y i n g c e r t a i n d i a g n o s t i c procedures known as thermography. The 
i n s u r e r c o n t e n d s t h a t c h i r o p r a c t i c t r e a t m e n t s i n i s s u e a r e f o r a c o n d i t i o n w h i c h 
was n o t m a t e r i a l l y caused by t h e compensable i n j u r y . The i n s u r e r f u r t h e r con
t e n d s t h a t , even i f t h e c o n d i t i o n i s caused by t h e compensable i n j u r y , t h e 
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c h i r o p r a c t i c t r e a t m e n t s a r e n o t rea s o n a b l e and necessary. F i n a l l y , t h e i n s u r e r 
c o n t e n d s t h a t t h e thermography i s n o t a re a s o n a b l e and necessary d i a g n o s t i c 
t o o l . 

FINDINGS OF FACT 

C l a i m a n t was 25 y e a r s o f age a t t h e t i m e o f h e a r i n g . He has a t w e l f t h 
g r a d e e d u c a t i o n . He has worked as a busboy and a cook. A t t h e t i m e o f h e a r i n g , 
he was w o r k i n g as a f i l e c l e r k and s h u t t l e d r i v e r f o r t h e t r e a t i n g c h i r o p r a c t o r . 

On September 10, 1985, c l a i m a n t was w o r k i n g as a cook f o r t h e employer. 
He i n j u r e d h i s r i g h t elbow and low back when he s l i p p e d w h i l e c a r r y i n g a pan o f 
f o o d . He s t r u c k h i s l e f t elbow on a t a b l e . C l a i m a n t s t r a i n e d h i s low back. 
The i n s u r e r a c c e p t e d t h e c l a i m . Claimant t h e n began t r e a t i n g w i t h Dr. W i l s o n , a 
c h i r o p r a c t o r . On Februa r y 11, 1986, Dr. W i l s o n r e q u e s t e d a u t h o r i z a t i o n t o p e r 
f o r m a thermogram. He perfor m e d a thermogram on March 14, 1986. 

I n A p r i l 1986, Dr. T e a l , M.D., examined c l a i m a n t and fo u n d c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and was l e f t w i t h o n l y m i n i m a l r e s i d u a l s f r o m t h e low back 
i n j u r y . L a t e r t h a t month, Dr. Poulson, M.D., examined c l a i m a n t a t Dr. Wil s o n ' s 
r e q u e s t . He sus p e c t e d t h a t c l a i m a n t had a d e g e n e r a t i n g d i s c . A CT scan con
f i r m e d a m i l d c e n t r a l b u l g i n g d i s c a t L5-S1. The O r t h o p a e d i c C o n s u l t a n t s exam
i n e d c l a i m a n t i n May 1986. They found no eviden c e o f n e u r o l o g i c a l o r o r t h o p e d i c 
f i n d i n g s . They recommended a g a i n s t f u r t h e r c h i r o p r a c t i c t r e a t m e n t because i t 
was c o n t r i b u t i n g t o ongoing and d e v e l o p i n g symptoms. 

C l a i m a n t was i n j u r e d i n a motor v e h i c l e a c c i d e n t on J u l y 10, 1986. W i t h i n 
24 h o u r s o f t h e a c c i d e n t , c l a i m a n t was c o m p l a i n i n g o f i n c r e a s e d low back p a i n . 
C l a i m a n t a l s o i n j u r e d h i s neck i n t h e motor v e h i c l e a c c i d e n t . Dr. W i l s o n p e r 
formed thermograms on J u l y 1 1 , 1986, November 10, 1986 and A p r i l 23, 1987. The 
J u l y 1986 and A p r i l 1987 thermograms were d i r e c t e d a t t h e r e s i d u a l s f r o m t h e 
motor v e h i c l e a c c i d e n t . Dr. W i l s o n t r e a t e d c l a i m a n t f o r t h e motor v e h i c l e a c c i 
d e n t and b i l l e d t h e a u t o m o b i l e i n s u r a n c e c a r r i e r f o r t r e a t m e n t s t h r o u g h A p r i l 
23, 1987. He a l s o c o n t i n u e d t o t r e a t c l a i m a n t f o r t h e compensable i n j u r y and 
b i l l e d t h e i n s u r e r f o r c h i r o p r a c t i c t r e a t m e n t s t h r o u g h June 22, 1987. Cl a i m a n t 
o f t e n r e c e i v e d t r e a t m e n t s d i r e c t e d a t b o t h t h e r e s i d u a l s o f t h e compensable 
i n j u r y and t h e r e s i d u a l s o f t h e motor v e h i c l e a c c i d e n t a t t h e same t i m e . 

On December 5, 1986, t h e i n s u r e r i s s u e d i t s d e n i a l , d e n y i n g t h e compens
a b i l i t y o f c u r r e n t c h i r o p r a c t i c t r e a t m e n t s on t h e bases t h a t t h e y were n o t f o r a 
c o n d i t i o n r e l a t e d t o t h e compensable i n j u r y and were n o t r e a s o n a b l e and neces
s a r y t r e a t m e n t s f o r t h a t i n j u r y . 

Dr. W i l s o n has a s i g n i f i c a n t f i n a n c i a l i n t e r e s t i n c l a i m a n t ' s c l a i m . He 
r e f e r r e d c l a i m a n t t o an a t t o r n e y and urged c l a i m a n t t o c o n t e s t h i s d e n i a l . 

Dr. W i l s o n a l s o owns t h e thermography s e r v i c e t o w h i c h he sends most o f 
h i s w o r k e r s ' compensation and a u t o m o b i l e i n j u r y c l i e n t s . 

C l a i m a n t has no permanent impairment as a r e s u l t o f h i s compensable i n 
j u r y . The c h i r o p r a c t i c t r e a t m e n t s , a f t e r J u l y 10, 1986, were n o t r e a s o n a b l e and 
ne c e s s a r y t r e a t m e n t f o r t h e compensable i n j u r y and i t s sequelae. The thermo
g r a p h i c e v a l u a t i o n s a r e n o t re a s o n a b l e and necessary d i a g n o s t i c t o o l s f o r t h e 
compensable i n j u r y and i t s sequelae. 

CONCLUSIONS AND OPINION 

I n o r d e r t o prove e n t i t l e m e n t t o an award f o r unscheduled permanent 
p a r t i a l d i s a b i l i t y , c l a i m a n t must prove by a preponderance o f t h e e v i d e n c e t h a t , 
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as a r e s u l t o f h i s compensable i n j u r y , he has s u s t a i n e d some permanent i m p a i r 
ment w h i c h l i m i t s h i s a b i l i t y t o work. Claimant has f a i l e d t o s u s t a i n h i s 
burden o f p r o o f . 

We r e l y on t h e w e l l - r e a s o n e d o p i n i o n s . o f Drs. T i l d e n and Duncan o v e r t h e 
o p i n i o n o f Dr. W i l s o n . A l t h o u g h we n o r m a l l y d e f e r t o t h e o p i n i o n o f t h e t r e a t 
i n g p h y s i c i a n , absent p e r s u a s i v e reasons not t o do so, we do n o t d e f e r t o Dr. 
W i l s o n ' s o p i n i o n i n t h i s case. Dr. W i l s o n has a s i g n i f i c a n t f i n a n c i a l i n t e r e s t 
i n c l a i m a n t ' s c l a i m . F u r t h e r m o r e , he has a c t e d as an advocate f o r c l a i m a n t 
r a t h e r t h a n as an o b j e c t i v e m e d i c a l examiner. We c o n c l u d e t h a t t h e r e a r e 
p e r s u a s i v e reasons n o t t o d e f e r t o Dr. W i l s o n . On t h e o t h e r hand, Dr. T i l d e n 
p e r s u a s i v e l y e x p l a i n e d t h a t c l a i m a n t has no o b j e c t i v e s i g n s o f permanent i m p a i r 
ment. F u r t h e r m o r e , c l a i m a n t ' s responses d u r i n g an independent e x a m i n a t i o n were 
a c t u a l l y i n c o n s i s t e n t w i t h o b j e c t i v e r e a l i t y . Dr. Duncan e x p l a i n e d t h a t t h e 
compensable i n j u r y was a r e l a t i v e l y minor i n j u r y . He agreed w i t h Dr. T i l d e n 
t h a t c l a i m a n t showed no o b j e c t i v e s i g n s o f permanent i m p a i r m e n t . 

We c o n c l u d e t h a t c l a i m a n t has no permanent impairment as a r e s u l t o f h i s 
compensable i n j u r y . A c c o r d i n g l y , we reduce t h e unscheduled d i s a b i l i t y award t o 
z e r o . 

C l a i m a n t a l s o has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t t h e c h i r o p r a c t i c t r e a t m e n t i n i s s u e was r e a s o n a b l e and n e c e s s a r y t r e a t m e n t 
f o r t h e compensable i n j u r y . We n o t e t h a t t h e Referee c o n c l u d e d t h a t c h i r o p r a c 
t i c t r e a t m e n t i n excess o f c e r t a i n a d m i n i s t r a t i v e g u i d e l i n e s was n o t r e a s o n a b l e 
and n e c e s s a r y b u t t h a t t r e a t m e n t w i t h i n t h e a d m i n i s t r a t i v e g u i d e l i n e s was 
r e a s o n a b l e and n e c e s s a r y . The i s s u e , as d e c i d e d by t h e R e f e r e e , was n o t t h e 
i s s u e a t h e a r i n g and i s n o t t h e i s s u e b e f o r e us. The i s s u e as r a i s e d by t h e 
d e n i a l and t h e p a r t i e s a t h e a r i n g was whether any c h i r o p r a c t i c t r e a t m e n t s a f t e r 
J u l y 10, 1986 were r e a s o n a b l e and necessary t r e a t m e n t s f o r t h e compensable 
i n j u r y . We c o n c l u d e t h a t t h e y were n o t . 

We a g a i n d i s c o u n t t h e o p i n i o n o f Dr. W i l s o n based on b i a s . We r e l y on t h e 
w e l l - r e a s o n e d and p e r s u a s i v e o p i n i o n s o f Drs. T i l d e n and Duncan t h a t a f t e r 
December 1985 f u r t h e r c h i r o p r a c t i c t r e a t m e n t was c o n t r a i n d i c a t e d because any 
r e s i d u a l s f r o m t h e compensable i n j u r y s h o u l d have r e s o l v e d by t h a t t i m e . 

F i n a l l y , c l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i 
dence t h a t t h e thermography was a r e a s o n a b l e and necessary d i a g n o s t i c t o o l . We 
c o n c l u d e t h a t i t was n o t . We a g a i n d i s c o u n t Dr. W i l s o n ' s b i a s e d o p i n i o n . We 
r e l y on t h e w e l l - r e a s o n e d and p e r s u a s i v e o p i n i o n s o f Drs. T i l d e n and Duncan t h a t 
t hermography has no b e t t e r d i a g n o s t i c o r p r e d i c t i v e r e l i a b i l i t y t h a n mere 
chance. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d June 1, 1988, i s a f f i r m e d i n p a r t \ a n d r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r which a f f i r m e d t h e D e t e r m i n a t i o n 
Order's award o f 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y i s 
r e v e r s e d . C l a i m a n t ' s unscheduled permanent d i s a b i l i t y award i s r e d u c e d t o z e r o . 
That p o r t i o n o f t h e Referee's o r d e r which s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l 
o f t h e r m o g r a p h y i s r e v e r s e d . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t 
a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s w i t h i n t h e 
a d m i n i s t r a t i v e g u i d e l i n e s i s r e v e r s e d . The Referee's $1,000 a t t o r n e y f e e award 
i s r e v e r s e d . The d e n i a l , d a t e d December 5, 1986, i s u p h e l d . The b a l a n c e o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . The Board approves a c l i e n t - p a i d f e e , n o t t o 
exceed $1,672, f o r t h e i n s u r e r ' s a t t o r n e y ' s s e r v i c e s b e f o r e t h e Board. 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD R. HENDRICKSON, Claimant 

WCB Case No. 87-14194 
CORRECTED ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee McMurdo's o r d e r 
t h a t s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
low back s u r g e r y . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r 
t h a t d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d un
r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w t h e i s s u e s a r e scope o f r e v i e w , m e d i c a l 
s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , and make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s . 

P r i o r t o t h e accepted January 1987 i n j u r y , c l a i m a n t had a h i s t o r y o f low 
back i n j u r i e s and r e l a t e d f l a r e - u p s o f back p a i n w h i c h l a s t e d no more t h a n two 
months and r e s o l v e d w i t h bed r e s t . Since t h e January 1987 i n j u r y , c l a i m a n t has 
e x p e r i e n c e d c o n t i n u a l low back p a i n d e s p i t e bed r e s t and c o n s e r v a t i v e t r e a t m e n t . 

C l a i m a n t ' s f i r s t r e q u e s t f o r s u r g e r y a u t h o r i z a t i o n was r e c e i v e d by t h e 
i n s u r e r on September 1 1 , 1987. The i n s u r e r responded w i t h a l e t t e r , d a t e d 
September 22, 1987, n o t i f y i n g c l a i m a n t t h a t he was sc h e d u l e d f o r an independent 
m e d i c a l e x a m i n a t i o n on October 8, 1987. The i n s u r e r r e c e i v e d t h e r e p o r t f r o m 
t h a t e x a m i n a t i o n on October 29, 1987. On November 2, 1987, i t w r o t e Dr. Smith , 
t h e t r e a t i n g neurosurgeon, s u g g e s t i n g f u r t h e r r e f e r r a l and e v a l u a t i o n . The 
i n s u r e r d i d n o t i s s u e a f o r m a l acceptance o r d e n i a l o f t h e c l a i m ; and c l a i m a n t 
r e q u e s t e d a h e a r i n g on t h e "de f a c t o " d e n i a l on December 10, 1987. The i n s u r e r 
has never f o r m a l l y accepted o r d e n i e d c l a i m a n t ' s s u r g e r y r e q u e s t . 

The i n s u r e r d i d n o t s p e c i f y t h e grounds f o r i t s "de f a c t o " d e n i a l p r i o r 
t o o r a t h e a r i n g . A s u b s t a n t i a l p o r t i o n o f t h e i n s u r e r ' s c r o s s - e x a m i n a t i o n o f 
c l a i m a n t concerned c a u s a t i o n - r e l a t e d m a t t e r s t h a t were n o t r e l e v a n t t o t h e 
s e p a r a t e i s s u e o f r e a s o n a b l e and necessary t r e a t m e n t . C l a i m a n t d i d n o t make a 
t i m e l y o b j e c t i o n a t h e a r i n g t o t h e l i t i g a t i o n o f t h e c a u s a t i o n i s s u e . 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r has n o t waived i t s r i g h t t o r a i s e t h e c a u s a t i o n i s s u e on 
Board r e v i e w . There i s s u f f i c i e n t e vidence i n t h e r e c o r d t o r u l e on t h i s i s s u e , 
and c l a i m a n t has had a r e a s o n a b l e o p p o r t u n i t y t o o f f e r e v i d e n c e . 

C l a i m a n t ' s compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
c u r r e n t need f o r low back s u r g e r y . The r e q u e s t e d s u r g e r y i s r e a s o n a b l e and 
ne c e s s a r y t r e a t m e n t f o r c l a i m a n t ' s compensable i n j u r y . 

The i n s u r e r ' s f a i l u r e t o i s s u e a f o r m a l response t o c l a i m a n t ' s s u r g e r y 
r e q u e s t was un r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. 



474 R i c h a r d R. He n d r i c k s o n . 42 Van N a t t a 473 (1990) 

CONCLUSIONS OF LAW AND OPINION 

Scope o f Review 

An i n s u r e r can deny a m e d i c a l s e r v i c e s c l a i m because t h e c o n d i t i o n i s n o t 
c a u s a l l y r e l a t e d t o t h e compensable i n j u r y , o r because t h e r e q u e s t e d s e r v i c e i s 
n o t r e a s o n a b l e and necessary. I n t h e p r e s e n t case, t h e R e f e r e e c o n f i n e d h i s r e 
v i e w t o t h e r e a s o n a b l e and necessary i s s u e and d i d n o t address c a u s a t i o n . On 
r e v i e w , t h e i n s u r e r c h a l l e n g e s c l a i m a n t ' s s u r g e r y r e q u e s t on b o t h c a u s a t i o n and 
r e a s o n a b l e and necessary grounds. Claimant contends t h a t t h e i n s u r e r has wai v e d 
i t s r i g h t t o c h a l l e n g e c a u s a t i o n by n o t r a i s i n g t h a t i s s u e p r i o r t o h e a r i n g . 

The i n s u r e r has never l i m i t e d t h e scope o f i t s "de f a c t o " m e d i c a l s e r 
v i c e s d e n i a l . To t h e c o n t r a r y , a s u b s t a n t i a l p o r t i o n o f t h e i n s u r e r ' s c r o s s -
e x a m i n a t i o n o f c l a i m a n t concerned c a u s a t i o n r e l a t e d m a t t e r s t h a t were n o t r e l e 
v a n t t o t h e r e a s o n a b l e and necessary q u e s t i o n . The n a t u r e o f t h e i n s u r e r ' s 
c r o s s - e x a m i n a t i o n s h o u l d have p u t c l a i m a n t ' s a t t o r n e y on n o t i c e t h a t i t was n o t 
w a i v i n g a c a u s a t i o n c h a l l e n g e . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e i n s u r e r has n o t w a i v e d 
i t s r i g h t t o c h a l l e n g e c a u s a t i o n , and t h a t c l a i m a n t has been g i v e n a r e a s o n a b l e 
o p p o r t u n i t y t o p r e s e n t e v i d e n c e on t h i s i s s u e . We f u r t h e r c o n c l u d e t h a t t h e r e 
i s s u f f i c i e n t e v i d e n c e i n t h e r e c o r d t o r u l e on c a u s a t i o n . A c c o r d i n g l y , we 
address t h e i n s u r e r ' s c a u s a t i o n c h a l l e n g e . See Anderson v. West Union V i l l a g e 
Sguare, 44 Or App 67 ( 1 9 8 0 ) ; Neely v. SAIF, 43 Or App 319 ( 1 9 7 9 ) . Compare 
P a t r i c i a N. H a l l , 40 Van N a t t a 1873 (1988) ( r e f e r e e p r o p e r l y d e c l i n e d t o address 
r e a s o n a b l e and necessary c h a l l e n g e where f o r m a l d e n i a l i s s u e d s o l e l y on b a s i s o f 
c a u s a t i o n ) . 

C a u s a t i o n C h a l l e n g e 

I n s u p p o r t o f i t s c a u s a t i o n c h a l l e n g e , t h e i n s u r e r r e l i e s on t h e absence 
o f m e d i c a l e v i d e n c e e x p r e s s l y l i n k i n g c l a i m a n t ' s need f o r s u r g e r y t o t h e J anuary 
1987 i n j u r y . I t f u r t h e r argues t h a t such evi d e n c e i s necessary t o e s t a b l i s h t h e 
r e q u i s i t e c a u s a l r e l a t i o n s h i p i n l i g h t o f c l a i m a n t ' s s i g n i f i c a n t p r i o r h i s t o r y 
o f low back i n j u r i e s . 

We a r e n o t persuaded by t h e i n s u r e r ' s argument. The r e q u e s t e d s u r g e r y i s 
f o r c l a i m a n t ' s b u l g i n g lumbar d i s c . Claimant must, t h e r e f o r e d e m o n s t r a t e t h a t 
t h e compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t d i s c c o n d i 
t i o n and r e l a t e d p a i n . The f a c t t h a t c l a i m a n t ' s d i s c c o n d i t i o n may have p r e 
e x i s t e d t h e compensable i n j u r y does n o t d e f e a t t h e c l a i m so l o n g as t h e i n j u r y 
caused an i n c r e a s e i n symptoms so t h a t c l a i m a n t now r e q u i r e s s u r g e r y . See Von 
Kohlbeck v. SAIF, 68 Or App 272 (1 9 8 4 ) ; H a r r i s v. A l b e r t s o n ' s , I n c . . 65 Or App 
254, 256 ( 1 9 8 3 ) . 

The r e c o r d e s t a b l i s h e s t h e r e q u i s i t e c a u s a l l i n k between t h e compensable 
i n j u r y and c l a i m a n t ' s c u r r e n t symptoms. Since t h e i n j u r y , he has e x p e r i e n c e d 
c o n t i n u a l , d i s a b l i n g low back p a i n d e s p i t e bed r e s t and c o n s e r v a t i v e t r e a t m e n t . 
P r i o r t o t h e i n j u r y , h i s f l a r e - u p s o f back p a i n were l e s s s e v e r e and t h e y r e 
s o l v e d w i t h c o n s e r v a t i v e t r e a t m e n t . There i s no m e d i c a l o p i n i o n t h a t c l a i m a n t ' s 
c u r r e n t l e v e l o f d i s c o m f o r t and d i s a b i l i t y i s u n r e l a t e d t o h i s compensable 
i n j u r y . To t h e c o n t r a r y , t h e e x i s t e n c e o f a c a u s a l l i n k i s i m p l i c i t i n t h e 
m e d i c a l e v i d e n c e . Under t h e s e c i r c u m s t a n c e s , we a r e persuaded t h a t c l a i m a n t ' s 
i n j u r y was a m a t e r i a l cause o f h i s c u r r e n t symptoms and need f o r low back 
s u r g e r y . 
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We a f f i r m and adopt t h e Referee's d e c i s i o n and r a t i o n a l e on t h i s i s s u e . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends t h a t t h e Referee e r r e d i n r e f u s i n g t o assess a p e n a l t y 
and a t t o r n e y f e e f o r t h e i n s u r e r ' s f a i l u r e t o i s s u e a f o r m a l response t o h i s 
s u r g e r y r e q u e s t . The Referee d e c l i n e d t o assess a p e n a l t y and f e e " [ g ] i v e n t h e 
s p l i t i n t h e m e d i c a l o p i n i o n , and t h e l a c k o f e v i d e n c e o f r e c a l c i t r a n c e " on t h e 
i n s u r e r ' s p a r t . We u n d e r s t a n d t h e Referee t o be r u l i n g t h a t t h e i n s u r e r had 
good cause t o d e f e r acceptance o r d e n i a l pending f u r t h e r i n v e s t i g a t i o n . The 
i n s u r e r contends t h a t p e n a l t i e s and a t t o r n e y f e e s a r e n o t a p p r o p r i a t e because 
c l a i m a n t was on t i m e l o s s and t h e s u r g e r y i s s u e was r e a s o n a b l y c o n t e s t e d . 

G iven t h e f a c t s o f t h i s case, we conclude t h a t t h e i n s u r e r ' s c l a i m s p r o 
c e s s i n g was u n r e a s o n a b l e . I t s h o u l d have i s s u e d an acceptance o r d e n i a l w i t h i n 
60 days o f c l a i m a n t ' s September 11, 1987 c l a i m . At t h e i n s u r e r ' s r e q u e s t , t h e 
O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t , o p i n e d t h a t s u r g e r y was n o t r e a s o n 
a b l e and n e c e s s a r y , and i s s u e d a r e p o r t e x p l a i n i n g t h e i r p o s i t i o n . That r e p o r t 
w o u l d have s u p p o r t e d a r e a s o n a b l e d e n i a l . Moreover, t h e i n s u r e r r e c e i v e d t h e 
r e p o r t on October 29, 1987 and had ample o p p o r t u n i t y t o i s s u e a t i m e l y d e n i a l o f 
t h e c l a i m . The f a c t t h a t t i m e l o s s was p a i d on t h e c l a i m i s n o t a m i t i g a t i n g 
f a c t o r where t h e c l a i m a t i s s u e i s f o r m e d i c a l s e r v i c e s . Nor i s i t r e l e v a n t 
t h a t t h e "de f a c t o " d e n i a l was r e a s o n a b l e on t h e m e r i t s ; t h e i n s u r e r had a d u t y 
t o i s s u e a t i m e l y acceptance o r d e n i a l w i t h o u t r e g a r d t o t h e m e r i t s o f t h e 
c l a i m . 

A c c o r d i n g l y , we conclude t h a t t h e i n s u r e r a c t e d u n r e a s o n a b l y i n f a i l i n g 
t o f o r m a l l y respond t o c l a i m a n t ' s s u r g e r y r e q u e s t . There a r e no amounts due on 
w h i c h t o base a p e n a l t y because t h e s u r g e r y had n o t been p e r f o r m e d a t t h e t i m e 
o f h e a r i n g . ORS 656.262(10); L e s t e r A. Carmen, 37 Van N a t t a 1686 ( 1 9 8 5 ) . How
e v e r , c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d , i . e . , assessed a t t o r n e y f e e f o r 
u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. ORS 6 5 6 . 3 8 2 ( 1 ) . 
C l a i m a n t ' s c o u n s e l i s a l s o e n t i t l e d t o a r e a s o n a b l e , assessed f e e f o r s e r v i c e s 
on r e v i e w r e g a r d i n g t h e m e d i c a l s e r v i c e s i s s u e . We cannot award an assessed f e e 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s tatement o f s e r v i c e s . See OAR 438-15-
0 1 0 ( 5 ) . Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an assessed 
f e e s h a l l n o t be awarded. See OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r d a t e d March 15, 1988 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The r u l i n g t h a t c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y - r e l a t e d a t t o r n e y 
f e e i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . We approve a c l i e n t -
p a i d f e e , n o t t o exceed $416.50, payable by t h e i n s u r e r t o i t s c o u n s e l . ( C o s t s , 
i n c l u d i n g i n c u r r e d s e c r e t a r i a l t i m e , i n c u r r e d by an a t t o r n e y i n p u r s u i n g a 
m a t t e r on b e h a l f o f a p a r t y are n o t i n c l u d e d i n f e e s p a i d t o an a t t o r n e y and do 
n o t r e q u i r e Board a u t h o r i z a t i o n . See OAR 438-15-005(7); J a n e l l e I . N e a l , 40 Van 
N a t t a 359 ( 1 9 8 8 ) . ) 
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I n t h e M a t t e r o f t h e Compensation o f 
FREDRICK D. OXFORD, Claimant 

Own M o t i o n No. 89-0672M 
OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e p o r t i o n o f o u r Ja n u a r y 23, 
1990, Own M o t i o n Order t h a t d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y 
f e e f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d l y unreasonable p r o c e s s i n g o f t h e above-
c a p t i o n e d c l a i m . C l a i m a n t contends t h a t t h e Board does n o t have j u r i s d i c t i o n 
under i t s own m o t i o n a u t h o r i t y t o c o n s i d e r t h e p e n a l t y and a t t o r n e y f e e i s s u e . 
A l t e r n a t i v e l y , c l a i m a n t argues t h a t a p e n a l t y and a t t o r n e y f e e s h o u l d have been 
assessed. A d d i t i o n a l l y , c l a i m a n t ' s a t t o r n e y seeks Board a p p r o v a l o f an a t t o r n e y 
f e e p a y a b l e o u t o f compensation f o r s e r v i c e s c u l m i n a t i n g i n o u r J a n u a r y 23, 
1990, Own M o t i o n Order. 

A f t e r r e v i e w i n g t h e r e t a i n e r agreement s u b m i t t e d by c l a i m a n t ' s 
a t t o r n e y , we approve a r e a s o n a b l e a t t o r n e y f e e o f 25 p e r c e n t o f t h e a d d i t i o n a l 
c ompensation awarded by t h e Board's January 23, 1990, o r d e r , n o t t o exceed $300. 

Because t h e a g g r a v a t i o n r i g h t s have e x p i r e d on c l a i m a n t ' s c l a i m f o r 
t h e November 20, 1978, i n d u s t r i a l i n j u r y , t h a t c l a i m i s s u b j e c t t o o u r e x c l u s i v e 
own m o t i o n a u t h o r i t y . See ORS 656.273(4), 656.278(1); M i l t e n b e r q e r v. Howard's 
Plumbing, 93 Or App 475 (1 9 8 8 ) . I f t h e p r o c e s s i n g o f t h a t c l a i m r e s u l t s i n an 
un r e a s o n a b l e d e l a y i n p a y i n g compensation, we are a u t h o r i z e d under ORS 
656.262(10) t o assess a p e n a l t y based on amounts o f compensation " t h e n due," and 
any a t t o r n e y f e e w h i c h may be assessed under ORS 656.382( 1 ) . See, e.g. . Sara I . 
Swartwout, 41 Van N a t t a 1471 ( 1 9 8 9 ) ; Suzanne S. W i l s o n . 41 Van N a t t a 1319 
(1 9 8 9 ) . Not l a t e r t h a n t h e 6 0 t h day a f t e r r e c e i p t o f an own m o t i o n c l a i m , an 
own m o t i o n i n s u r e r must n o t i f y c l a i m a n t and t h e Board i n w r i t i n g w h e t h e r i t r e 
commends t h a t a c l a i m be reopened o r d e n i e d . OAR 438-12-025(2). Here, SAIF r e 
c e i v e d c l a i m a n t ' s own m o t i o n c l a i m on October 17, 1989, and i s s u e d i t s own 
m o t i o n recommendation by l e t t e r d a t e d December 15, 1989. However, t h e Board d i d 
n o t r e c e i v e t h e recommendation l e t t e r u n t i l January 5, 1990. A d d i t i o n a l l y , 
c l a i m a n t s u b m i t s p e r s u a s i v e e v i d e n c e t h a t SAIF's recommendation l e t t e r was n o t 
postmarked u n t i l J a n uary 4, 1990. SAIF o f f e r s no e x p l a n a t i o n f o r t h e d i s 
c r e p a n c y between t h e d a t e o f t h e l e t t e r and t h e m a i l i n g d a t e . We a r e persuaded 
t h a t SAIF u n r e a s o n a b l y d e l a y e d t h e payment o f compensation. We may n o t assess a 
p e n a l t y , however, because t h e r e were no amounts o f compensation due a t t h e t i m e 
o f t h e u n r e a s o n a b l e d e l a y . On t h e o t h e r hand, we may assess a p e n a l t y - r e l a t e d 
a t t o r n e y f e e even i n t h e absence o f amounts o f compensation " t h e n due." For 
SAIF's u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation, we assess a 
p e n a l t y - r e l a t e d f e e o f $200. 

On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and re p u b 
l i s h o u r J a n u a r y 23, 1990, o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f ap p e a l 
and r e c o n s i d e r a t i o n s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 



March 5, 1990 C i t e as 42 Van N a t t a 477 (1990) 477 

I n t h e M a t t e r o f t h e Compensation o f 
REINE R. WEBB, Claimant 
WCB Case No. 88-02445 

ORDER ON REVIEW 
Max Rae, Claimant A t t o r n e y 

K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 
The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Q u i l l i n a n ' s o r d e r 

w h i c h : (1) s e t a s i d e i t s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t f o r a low back c o n d i 
t i o n ; and (2) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y t o 25 p e r 
c e n t (80 degrees) whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s 
a b i l i t y . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r w h i c h : 
(1) a l l o w e d t h e i n s u r e r an o f f s e t f o r o v e r p a i d t e m p o r a r y d i s a b i l i t y ; and (2) de
c l i n e d t o award a d d i t i o n a l temporary d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e com
p e n s a b i l i t y o f m e d i c a l s e r v i c e s , permanent d i s a b i l i t y , t e m p o r a r y d i s a b i l i t y and 
o f f s e t . We a f f i r m i n p a r t , m o d i f y i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a low back s p r a i n / s t r a i n on November 22, 1985 w h i l e 
e n g a g i n g i n l i f t i n g a c t i v i t i e s f o r t h e employer. She sought m e d i c a l c a r e f r o m 
Dr. A t h a y , M.D., on November 25, 1985. Athay r e l e a s e d h er f r o m work. 
C l a i m a n t ' s symptoms su b s i d e d by December 1985. (Ex. 1-12). 

C l a i m a n t sought no f u r t h e r c a r e u n t i l November 5, 1986 when she changed 
a t t e n d i n g p h y s i c i a n s t o Dr. W h i t m i r e , c h i r o p r a c t o r . W h i t m i r e n o t e d i n t e r m i t t e n t 
low back p a i n , r i g h t l e g p a i n and a u t h o r i z e d t i m e l o s s . E i g h t days l a t e r t h e 
i n s u r e r d e n i e d c l a i m a n t ' s c l a i m f o r temporary d i s a b i l i t y and h e r m e d i c a l bene
f i t s because her t h e n c u r r e n t c o n d i t i o n was u n r e l a t e d t o t h e o r i g i n a l i n j u r y . 

A D e t e r m i n a t i o n Order i s s u e d November 26, 1986 aw a r d i n g c l a i m a n t t e m p o r a r y 
d i s a b i l i t y o n l y f r o m November 27, 1985 t h r o u g h December 24, 1985. By S t i p u l a t e d 
Order t h e i n s u r e r ' s d e n i a l was " s e t a s i d e i n i t s e n t i r e t y " and t h e c l a i m was r e 
manded f o r p r o c e s s i n g . The November 26, 1986 D e t e r m i n a t i o n Order was n o t 
app e a l e d , f o r t h e purposes o f t h i s case, w i t h i n one ye a r o f i t s i s s u a n c e . 
A n o t h e r D e t e r m i n a t i o n Order i s s u e d February 10, 1988 awa r d i n g t e m p o r a r y d i s a b i l 
i t y o n l y f r o m November 5, 1986 t h r o u g h January 4, 1988. The i n s u r e r d e n i e d 
c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t , m a n i p u l a t i o n s and p h y s i o t h e r a p y on 
March 17, 1988. Cl a i m a n t t i m e l y appealed b o t h t h e D e t e r m i n a t i o n Order and t h e 
d e n i a l . 

C l a i m a n t has a p r e e x i s t i n g s c o l i o s i s back c o n d i t i o n w h i c h , t h o u g h 
asymptomatic a t t h e t i m e o f her i n j u r y , i s d i s a b l i n g . Her s m a l l body frame and 
muscle b u i l d i n h e r e n t l y l i m i t her t o l i g h t t o medium work o n l y . She i s 22 ye a r s 
o l d and has a h i g h s c h o o l e d u c a t i o n . She has l i m i t e d work e x p e r i e n c e as a baby 
s i t t e r , newspaper d e l i v e r y person and k i t c h e n h e l p e r . C l a i m a n t ' s d i s c o m f o r t i s 
due i n p a r t t o her s c o l i o s i s c o n d i t i o n which was made symptomatic by her i n d u s 
t r i a l i n j u r y and i s due i n p a r t t o t h e r e s i d u a l s o f her c h r o n i c s p r a i n / s t r a i n . 
C l a i m a n t ' s i n j u r y d i d n o t worsen her p r e e x i s t i n g s c o l i o s i s c o n d i t i o n . C h i r o 
p r a c t i c t r e a t m e n t s reduce c l a i m a n t ' s symptoms f o r one week. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled D i s a b i l i t y 

The i n s u r e r a s s e r t s t h a t t h e Referee's award o f un s c h e d u l e d permanent d i s 
a b i l i t y was e x c e s s i v e because i t c o n s i d e r e d t h e d i s a b l i n g e f f e c t s o f c l a i m a n t ' s 
noncompensable s c o l i o s i s c o n d i t i o n . We agree. 
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Only t h e d i s a b l i n g e f f e c t s o f t h e i n j u r y caused s c o l i o s i s symptoms a r e 
compensable. The d i s a b i l i t y a t t r i b u t a b l e t o t h e s c o l i o s i s c o n d i t i o n i t s e l f i s 
n o t . B a r r e t t v. D & H D r v w a l l , 300 Or 553 ( 1 9 8 5 ) . The r e s t r i c t i o n s p l a c e d on 
c l a i m a n t by h e r a t t e n d i n g d o c t o r s , n o t t o do heavy l i f t i n g , no c a r r y i n g , t w i s t 
i n g , b e n d i n g o r s t o o p i n g on a r e p e t i t i v e b a s i s , i n c l u d e c o n s i d e r a t i o n o f t h e 
l i m i t a t i o n s imposed by t h e s c o l i o s i s c o n d i t i o n i t s e l f . ( l T r . 7 0 ) . These r e 
s t r i c t i o n s a r e i n p a r t p r e c a u t i o n a r y t o a v o i d r e i n j u r y and r e f l e c t an u nder
s t a n d i n g t h a t c l a i m a n t i s more prone t o i n j u r y because o f t h e s c o l i o s i s c o n d i 
t i o n . S i n c e t h e i r o p i n i o n s do n o t f a c t o r o u t t h e noncompensable d i s a b i l i t y , we 
g i v e them l i t t l e w e i g h t . 

The e v a l u a t o r s a t BBV M e d i c a l S e r v i c e s p a r t i t i o n t h e i m p a i r m e n t due t o t h e 
s c o l i o s i s f r o m t h e i m p a i r m e n t due t o t h e i n d u s t r i a l i n j u r y . They f i n d no medi
c a l i m p a i r m e n t due t o t h e i n j u r y and m i n i m a l impairment due t o t h e s c o l i o s i s . 
F i n d i n g BBV's assessment p e r s u a s i v e , we conclude t h a t t h e m a j o r i t y o f c l a i m a n t ' s 
c u r r e n t r e s t r i c t i o n s a r e due t o t h e s c o l i o s i s c o n d i t i o n i t s e l f , and a r e n o t due 
t o t h e symptoms she c o n t i n u e s t o e x p e r i e n c e as a r e s u l t o f t h e i n j u r y . 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . ORS 65 6 . 2 1 4 ( 5 ) . C l a i m a n t does have compensable d i s a b l i n g symptoms due 
t o her i n d u s t r i a l i n j u r y . We c o n s i d e r t h e s e symptoms and a l l o f t h e r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 436-30-380, e t sea. We 
a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See 
H a r w e l l v. A r g o n a u t I n s u r a n c e , 296 Or 505, 510 ( 1 9 8 4 ) . 

On de novo r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we c o n c l u d e t h a t 
c l a i m a n t has l o s t 10 p e r c e n t o f her p r e i n j u r y e a r n i n g c a p a c i t y due t o t h e com
p e n s a b l e i n j u r y . 

Reasonableness and N e c e s s i t y o f M e d i c a l Care 

The i n s u r e r a s s e r t s t h a t c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c c a r e i s n o t 
r e a s o n a b l e and n e c e s s a r y because i t i s n o t f o r t h e compensable s p r a i n / s t r a i n b u t 
f o r t h e noncompensable s c o l i o s i s and because t h e t r e a t m e n t g i v e s no m a t e r i a l 
b e n e f i t . The i n j u r y has caused t h e s c o l i o s i s t o become symptomatic, t h e r e f o r e 
t h o s e symptoms a r e compensable consequences o f t h e i n d u s t r i a l i n j u r y . The 
c h i r o p r a c t i c t r e a t m e n t reduces t h e s e same symptoms f o r a p p r o x i m a t e l y one week. 
We c o n c l u d e t h a t t h e c u r r e n t c h i r o p r a c t i c t r e a t m e n t i s r e a s o n a b l e and n e c e s s a r y 
p a l l i a t i v e c a r e and t h a t i t i s compensable. 

O f f s e t 

C l a i m a n t a s s e r t s t h a t t h e Referee e r r e d i n a l l o w i n g t h e i n s u r e r an o f f s e t 
f o r o v e r p a i d t e m p o r a r y d i s a b i l i t y when t h e i s s u e o f overpayment and o f f s e t was 
n o t r a i s e d a t t h e b e g i n n i n g o f t h e h e a r i n g , b u t was r a i s e d by m o t i o n f o r r e c o n 
s i d e r a t i o n a f t e r t h e Referee's o r d e r i s s u e d . We agree. 

The overpayment t h e i n s u r e r sought t o r e c o v e r was a l r e a d y i n e x i s t e n c e and 
was r i p e f o r a d j u d i c a t i o n a t t h e b e g i n n i n g o f h e a r i n g . " I n t h e i n t e r e s t s o f 
e f f i c i e n c y and i n t h e e x e r c i s e o f our a u t h o r i t y over t h e r u l e s o f p r a c t i c e and 
p r o c e d u r e a t h e a r i n g s , we c o n c l u d e t h a t t h e i n s u r e r was r e q u i r e d t o r a i s e t h e 
o f f s e t and overpayment i s s u e d u r i n g t h e h e a r i n g b e f o r e t h e r e c o r d c l o s e d . ORS 
6 5 6 . 7 2 6 ( 4 ) ; OAR 438-06-031, 438-07-025; W i l l i a m G. Page, 39 Van N a t t a 693 
( 1 9 8 7 ) ; Randy D. Johnson. 39 Van N a t t a 463 ( 1 9 8 7 ) ; b u t see J u l i a n E. P o u r n e l l e , 
38 Van N a t t a 132 (1986) and Donald W. W i l k i n s o n , 37 Van N a t t a 937 (1985) (where 
o f f s e t i s a l l o w e d t o be r a i s e d a f t e r an o r d e r a l l o w i n g PTD because t h e i s s u e o f 
o v e r p a i d PPD was n o t r i p e and mature u n t i l t h e o r d e r i s s u e d ) . Having f a i l e d t o 
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t i m e l y r a i s e t h e i s s u e , i t i s deemed waived f o r t h e purposes o f t h i s p r o c e e d i n g . 
Randy D. Johnson, supra. 

E n t i t l e m e n t t o A d d i t i o n a l Temporary. D i s a b i l i t y 

C l a i m a n t a s s e r t s she i s e n t i t l e d t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y f r o m 
December 24, 1985 t h r o u g h November 5, 1986. The i n s u r e r a s s e r t s t h a t * c l a i m a n t 
i s b a r r e d f r o m s e e k i n g e n t i t l e m e n t t o t h i s p e r i o d o f d i s a b i l i t y because t h e 
D e t e r m i n a t i o n Order o f November 26, 1986 has become f i n a l by o p e r a t i o n o f law. 
We agree w i t h t h e i n s u r e r . 

The t i m e p e r i o d f o r w h i c h c l a i m a n t seeks t e m p o r a r y d i s a b i l i t y precedes t h e 
November 26, 1986 D e t e r m i n a t i o n Order. T h e r e f o r e , e n t i t l e m e n t t o r e c e i v e t h i s 
p e r i o d o f compensation i s dependent upon an appeal f r o m , and amendment o f , t h e 
November 26, 1986 D e t e r m i n a t i o n Order. T h i s D e t e r m i n a t i o n Order i s n o t a p a r t 
o f t h e p r e s e n t case because i t was n o t appealed. C l a i m a n t ' s a t t e m p t t o r a i s e 
t h e i s s u e a t t h e A p r i l 1988 h e a r i n g was u n t i m e l y , s i n c e i t was r a i s e d more t h a n 
one y e a r a f t e r t h e D e t e r m i n a t i o n Order's i s s u a n c e . Former ORS 6 5 6 . 3 1 9 ( 4 ) . Be
cause t h e a p p e a l was u n t i m e l y , we are w i t h o u t a u t h o r i t y t o m o d i f y t h a t o r d e r t o 
a f f o r d c l a i m a n t r e l i e f . I d . 

ORDER 

The Referee's o r d e r d a t e d June 2, 1988, as r e c o n s i d e r e d August 1, 1988, i s 
a f f i r m e d i n p a r t , m o d i f i e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n w h i c h i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y t o 25 p e r c e n t (80 degrees) 
i s m o d i f i e d t o award 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y . 
T h a t p o r t i o n w h i c h a l l o w e d t h e i n s u r e r t o o f f s e t a $192.72 overpayment i s r e 
v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w con
c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
f e e o f $700, t o be p a i d by t h e i n s u r e r . The Board approves a c l i e n t - p a i d f e e , 
n o t t o exceed $2,845.50, payable by t h e i n s u r e r t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
ISMEAL M. BARAJAS, Claimant 

WCB Case No. 88-10277 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Jim Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a s t a b wound. On r e v i e w t h e i s s u e s 
a r e : (1) whether SAIF can use t h e "aggressor defense" t o a v o i d l i a b i l i t y ; and 
(2) w h e t h e r t h e i n j u r y was s u f f i c i e n t l y w o r k - r e l a t e d t o be compensable. We 
a f f i r m . 

The Board adopts t h e Referee's f i n d i n g s o f f a c t w i t h f o l l o w i n g supplemen
t a t i o n . C l a i m a n t ' s i n j u r y o c c u r r e d w h i l e he was w o r k i n g away f r o m home f o r t h e 
employer and l i v i n g w i t h coworkers i n a m o t e l . C l a i m a n t was i n j u r e d a f t e r he 
and h i s f e l l o w w o r k e r s r e t u r n e d t o t h e i r m o t e l from a t r i p i n t o t o w n , where t h e y 
became i n t o x i c a t e d . C l a i m a n t was stabbed by a coworker a f t e r f u r t h e r l i q u o r was 
consumed a t t h e m o t e l . The Referee concluded t h a t t h e i n c i d e n t was compensable. 
The Board agr e e s , b u t f o r f o l l o w i n g reasons. 
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The Board does n o t n e c e s s a r i l y agree w i t h t h e Referee's " t r a v e l i n g 
employee" a n a l y s i s . F u r t h e r m o r e , i n f i n d i n g t h i s c l a i m compensable, t h e Re f e r e e 
r e l i e d on t h e Board's d e c i s i o n i n David Zimmerman. 40 Van N a t t a 862 ( 1 9 8 8 ) . 
That d e c i s i o n has s i n c e been r e v e r s e d . A q r i p a c , I n c . v. Zimmerman, 97 Or App 
512 ( 1 9 8 8 ) . N e v e r t h e l e s s , we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t 
t h e c l a i m i s compensable. 

A "compensable i n j u r y " i s an a c c i d e n t a l i n j u r y " a r i s i n g o u t o f and i n t h e 
co u r s e o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y o r 
d e a t h . " Former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) (now ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ) . The " a r i s i n g o u t o f 
and i n t h e c o u r s e o f employment" language i n v o l v e s t h e a p p l i c a t i o n o f a u n i t a r y 
w o r k - c o n n e c t i o n approach whereby t h e u l t i m a t e i n q u i r y i s t h e same: I s t h e r e l a 
t i o n s h i p between t h e i n j u r y and t h e employment s u f f i c i e n t t h a t t h e i n j u r y s h o u l d 
be compensable? Rogers v. SAIF, 289 Or 633, 642-43 ( 1 9 8 0 ) . 

I n d e t e r m i n i n g whether an i n j u r y i s w o r k - r e l a t e d , t h e C o u r t o f A p p e a l s , i n 
M e l l i s v. McEwen, Hanna, G r i s v o l d , 74 Or App 571 ( 1 9 8 5 ) , i d e n t i f i e d seven f a c 
t o r s t o be c o n s i d e r e d i n e v a l u a t i n g t h e a c t i v i t y a t t h e t i m e o f i n j u r y . We 
a p p l y t h o s e f a c t o r s t o t h e a c t i v i t y i n t h i s case, i . e . , an argument between 
coworkers w h i l e s t a y i n g a t a m o t e l . 

F i r s t , w h ether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer. Here, 
t h e d i s p u t e a r o s e between wo r k e r s l i v i n g t o g e t h e r a t a m o t e l . T h i s l o d g i n g was 
p a i d f o r by t h e employer and was o f b e n e f i t t o him. 

Next, whether t h e a c t i v i t y was c o n t e m p l a t e d by t h e employer. Here, t h e 
employer c o n t e m p l a t e d t h a t t h e workers would l i v e and s o c i a l i z e a t t h e m o t e l . 

N e x t , w h e t h e r t h e a c t i v i t y was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o t h e 
employment. Here, r e c r e a t i o n a l a c t i v i t i e s were l i m i t e d because t h e employees 
were away f r o m home. The l i v i n g s i t u a t i o n c r e a t e d t e n s i o n s w h i c h l e d t o t h e 
i n j u r y , and t h e a s s a i l a n t was provoked i n t o t h e a t t a c k because he was u p s e t o v e r 
h i s r e c e n t d e m o t i o n . 

N e x t , whether t h e employee was p a i d f o r t h e a c t i v i t y . Here, c l a i m a n t was 
n o t b e i n g p a i d a t t h e t i m e he was stabbed. 

N e x t , w h e t h e r t h e a c t i v i t y was on t h e employer's p r e m i s e s . Here, t h e 
a c t i v i t y d i d n o t o c c u r on t h e employer's premises, a l t h o u g h t h e w o r k e r s were r e 
q u i r e d t o l i v e a t t h e m o t e l , and t h e employer p a i d f o r t h e l o d g i n g . 

N e x t , w h e t h e r t h e a c t i v i t y was d i r e c t e d by o r a c q u i e s c e d t o by t h e em
p l o y e r . Here, t h e employer p r o v i d e d t r a n s p o r t a t i o n i n t o town and d i d n o t p r o 
h i b i t d r i n k i n g d u r i n g o f f hours. 

Next, w h e t h e r t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. Here, 
t h e employee was n o t on a p e r s o n a l m i s s i o n o f h i s own; he was a t t h e m o t e l , 
where he was r e q u i r e d t o l i v e . 

A f t e r w e i g h i n g a l l t h e f a c t o r s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d 
t h a t h i s i n j u r y i s w o r k - r e l a t e d . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 23, 1988 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,200, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
KENNETH L. DUBAY, Claimant 

WCB Case No. 88-08214 
ORDER ON REVIEW 

P o z z i , e t a l , C l aimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e B e n n e t t ' s 
o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e i s s u e i s 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

As o f March 28, 1985, t h e d a t e o f t h e l a s t arrangement o f compensation, 
b o t h c l a i m a n t ' s compensable r i g h t and l e f t knee c o n d i t i o n s were s t a t i o n a r y sub
j e c t t o l i k e l y f u t u r e need f o r t o t a l replacement. C l a i m a n t ' s l e f t knee was t h e 
more p a i n f u l . T h e r e f o r e , on October 9, 1985 replacement s u r g e r y was p e r f o r m e d 
i n t h a t knee. Replacement s u r g e r y was performed on t h e r i g h t knee l e s s t h a n 
t h r e e weeks l a t e r . N e i t h e r c l a i m was r e c l o s e d u n t i l c l a i m a n t had undergone a 
second s u r g e r y on t h e r i g h t knee. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n due t o h i s compensable i n j u r i e s . 

C l a i m a n t i s w i l l i n g t o work. He has made r e a s o n a b l e e f f o r t s t o o b t a i n em
pl o y m e n t . I n any e v e n t , b u t f o r t h e compensable i n j u r i e s t o h i s r i g h t and l e f t 
l e g s , he would have r e t u r n e d t o work. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g comment. 

I n c o n s i d e r i n g c l a i m a n t ' s r e q u e s t f o r an award o f permanent t o t a l d i s a b i l 
i t y , t h e R e f e r e e c o n s i d e r e d c l a i m a n t ' s d i s a b i l i t y due h i s 1980 compensable i n 
j u r y t o t h e l e f t l e g as w e l l as h i s 1977 compensable i n j u r y t o t h e r i g h t l e g . 
Because b o t h c o n d i t i o n s a r e compensable, he e v a l u a t e d b o t h c o n d i t i o n s as t h e y 
e x i s t e d a t t h e t i m e o f h e a r i n g . SAIF contends t h a t t h e R e f e r e e s h o u l d have con
s i d e r e d c l a i m a n t ' s r i g h t l e g d i s a b i l i t y o n l y as i t e x i s t e d a t t h e t i m e o f t h e 
1980 l e f t l e g i n j u r y . I n o t h e r words, SAIF contends t h a t t h e compensable r i g h t 
l e g i n j u r y s h o u l d be t r e a t e d as a p r e e x i s t i n g , noncompensable i n j u r y . We 
d i s a g r e e . 

D i s a b i l i t y i s g e n e r a l l y r a t e d as i t e x i s t s on t h e d a t e o f h e a r i n g . 
Gettman v. SAIF, 289 Or 185 (1 9 8 0 ) . I n permanent t o t a l d i s a b i l i t y cases, how
e v e r , p r e e x i s t i n g noncompensable c o n d i t i o n s a r e c o n s i d e r e d o n l y as t h e y e x i s t e d 
a t t h e t i m e o f t h e compensable i n j u r y . John D. K r e u t z e r , 36 Van N a t t a 285, 
a f f ' d mem 71 Or App 355 (1 9 8 4 ) . We have r e j e c t e d t h e c o n t e n t i o n t h a t compens
a b l e c o n d i t i o n s , o t h e r t h a n c o n d i t i o n s r e l a t e d t o t h e c l a i m b e f o r e us, s h o u l d be 
t r e a t e d as noncompensable c o n d i t i o n s . Thus, i n B a r t o n M. Grover. 39 Van N a t t a 
297 ( 1 9 8 7 ) , a f f ' d sub nom. EBI Companies v. Grover, 90 Or App 524 ( 1 9 8 8 ) , we 
h e l d t h a t when t h e i s s u e i s permanent t o t a l d i s a b i l i t y , a l l compensable c o n d i 
t i o n s must be r a t e d as t h e y e x i s t a t t h e t i m e o f h e a r i n g . We n o t e d t h a t t o con 
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e l u d e o t h e r w i s e w o uld o f t e n p r e c l u d e c l a i m a n t from c o m b i n i n g t h e e f f e c t s o f com
pe n s a b l e i n j u r i e s . I n one c l a i m a r i s i n g o u t o f t h e f i r s t i n j u r y , i t w o u l d be 
i m p o s s i b l e t o c o n s i d e r t h e l a t e r d i s a b i l i t y a t a l l . I n t h e c l a i m a r i s i n g o u t o f 
t h e second i n j u r y , we would wear b l i n d e r s f o r b i d d i n g us t o see any d e t e r i o r a t i o n 
o f t h e f i r s t c o n d i t i o n a f t e r t h e second i n j u r y . To f o r b i d c o m b i n i n g , we con
c l u d e d , i s i n c o n s i s t e n t w i t h ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 

SAIF contends t h a t t h e compensable d i s a b i l i t y cannot be combined i n t h i s 
case because c l a i m a n t ' s r i g h t knee c o n d i t i o n , t h e s u b j e c t o f c l a i m a n t ' s o t h e r 
compensable c l a i m , l a s t c o n t r i b u t e d t o c l a i m a n t ' s t o t a l d i s a b i l i t y . A g a i n , we 
d i s a g r e e . Which c o n d i t i o n l a s t c o n t r i b u t e d t o a w o r k e r ' s t o t a l d i s a b i l i t y i s 
i m p o r t a n t o n l y when, because we must s i m u l t a n e o u s l y r a t e c l a i m a n t ' s d i s a b i l i t y 
i n each c l a i m , r e s p o n s i b i l i t y f o r payment o f t h e award must be a s s i g n e d . There
f o r e , i n G r o v e r , s u p r a , where we had b e f o r e us i n a s i n g l e p r o c e e d i n g , r e q u e s t s 
f o r h e a r i n g c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y i n two s e p a r a t e 
c l a i m s , we a s s i g n e d r e s p o n s i b i l i t y t o t h e i n s u r e r whose i n j u r y l a s t c o n t r i b u t e d 
t o t h e t o t a l d i s a b i l i t y . When we have o n l y one c l a i m b e f o r e us, however, t h e 
r e s p o n s i b i l i t y c o n c e p t s d i s c u s s e d i n Grover p l a y no p a r t . 

I n t h i s case, t h e n , we must s i m p l y d e t e r m i n e , f i r s t , w h ether c l a i m a n t ' s 
l e f t knee c o n d i t i o n has p e r m a n e n t l y worsened s i n c e t h e l a s t arrangement o f com
p e n s a t i o n so as t o e n t i t l e him t o a new r a t i n g o f d i s a b i l i t y . Stepp v. SAIF, 
304 Or 375 ( 1 9 8 7 ) . I f so, t h e n we must d e t e r m i n e whether c l a i m a n t i s p e r m a n e n t l y 
i n c a p a c i t a t e d f r o m p e r f o r m i n g g a i n f u l and s u i t a b l e work i n l i g h t o f h i s compens
a b l e c o n d i t i o n s and p r e e x i s t i n g noncompensable d i s a b i l i t y . 

No one argues t h a t c l a i m a n t ' s l e f t knee c o n d i t i o n has n o t worsened s i n c e 
t h e March 1985 h e a r i n g a f t e r w h i c h he was awarded 60 p e r c e n t s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y i n each l e g . Since t h a t t i m e , he has undergone a t o t a l l e f t 
knee r e p l a c e m e n t . Moreover, whereas t h e O r t h o p a e d i c C o n s u l t a n t s o p i n e d i n June 
1984 t h a t c l a i m a n t was "employable i n o c c u p a t i o n s w h i c h do n o t r e q u i r e p r o l o n g e d 
s t a n d i n g and w a l k i n g " , and Referee Seymour found i n 1985 t h a t c l a i m a n t c o u l d 
p e r f o r m s e d e n t a r y work, t h e C o n s u l t a n t s o p i n e d i n 1988 t h a t c l a i m a n t ' s i m p a i r 
ment i n each l e g was severe and t h a t " i t i s d o u b t f u l he i s a r e a s o n a b l e c a n d i 
d a t e f o r a r e t u r n t o g a i n f u l employment". C l a i m a n t ' s l e f t knee c o n d i t i o n h a v i n g 
p e r m a n e n t l y worsened, t h e Referee p r o p e r l y assessed c l a i m a n t ' s t o t a l compensable 
d i s a b i l i t y as i t e x i s t e d a t t h e t i m e o f h e a r i n g . 

I f SAIF i s c o r r e c t i n i t s c o n t e n t i o n t h a t compensable d i s a b i l i t y can be 
combined as i t e x i s t e d a t t h e t i m e o f h e a r i n g o n l y i n t h e c l a i m w h i c h l a s t con
t r i b u t e d t o c l a i m a n t ' s t o t a l d i s a b i l i t y , we would be h a r d p r e s s e d t o d e t e r m i n e 
w h i c h l a s t c o n t r i b u t e d i n t h i s case. Cl a i m a n t became t o t a l l y d i s a b l e d on 
October 9, 1985 when he was h o s p i t a l i z e d f o r s u r g e r y t o t h e l e f t l e g . A l t h o u g h 
two s u r g e r i e s were l a t e r p e r f o r m e d on t h e r i g h t l e g , t h e f i r s t was p e r f o r m e d 
i m m e d i a t e l y on t h e h e e l s o f t h e l e f t l e g s u r g e r y . Moreover, c l a i m a n t was 
awarded t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s i n t h i s c l a i m t h r o u g h March 16, 
1988, when c l a i m a n t ' s t r e a t i n g surgeon d e c l a r e d him m e d i c a l l y s t a t i o n a r y , appar
e n t l y i n b o t h knees. Under t h e s e c i r c u m s t a n c e s , we a r e n o t persuaded t h a t 
e i t h e r compensable c o n d i t i o n l a s t c o n t r i b u t e d t o c l a i m a n t ' s permanent d i s a b i l 
i t y . 

For t h e s e r e a s o n s , we a f f i r m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 24, 1988 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,400, p a y a b l e by t h e 
SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOSEPHINE M. GANTT, Claimant 

WCB Case No. 87-14731 
ORDER ON RECONSIDERATION 

Durham, e t a l , C laimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f o u r F e b r u a r y 22, 
1990 o r d e r , w h i c h among o t h e r t h i n g s , r e v e r s e d a Referee's o r d e r t h a t f o u n d a 
D e t e r m i n a t i o n Order had p r e m a t u r e l y c l o s e d c l a i m a n t ' s knee i n j u r y c l a i m . 
S p e c i f i c a l l y , t h e employer seeks p e r m i s s i o n t o r e c o v e r t h e t e m p o r a r y d i s a b i l i t y 
b e n e f i t s p a i d p u r s u a n t t o t h e Referee's o r d e r a g a i n s t c l a i m a n t ' s f u t u r e perma
n e n t d i s a b i l i t y awards. 

The employer's r e q u e s t i s c o n t r a r y t o law. ORS 656.313(2) e x p r e s s l y p r o 
v i d e s t h a t s h o u l d t h e Board s u b s e q u e n t l y o r d e r t h a t compensation p a i d t o c l a i m a n t 
p e n d i n g Board r e v i e w s h o u l d n o t have been a l l o w e d o r s h o u l d have been awarded i n a 
l e s s e r amount t h a n awarded, c l a i m a n t s h a l l n o t be o b l i g a t e d t o repa y any such com
p e n s a t i o n . See H u t c h i n s o n v. L o u i s i a n a - P a c i f i c , 67 Or App 577, 581, r e v den 297 
Or 340 ( 1 9 8 4 ) ; Laverne L. Ma n s e l l e , 39 Van N a t t a 1133 ( 1 9 8 7 ) . 

A c c o r d i n g l y , our February 22, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our F e b r u a r y 22, 1990 o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

March 6. 1990 C i t e as 42 Van N a t t a 483 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CELIA G. GAR I BAY, Claimant 

WCB Case No. 88-04689 
ORDER ON REVIEW (REMANDING) 

Cha r l e s D. Maier, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t d i s m i s s e d 
h i s h e a r i n g r e q u e s t . The s o l e i s s u e on r e v i e w i s r e s j u d i c a t a . We r e v e r s e and 
remand. 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s back on October 1 1 , 1987. He was 
t a k e n o f f work and t r e a t e d c o n s e r v a t i v e l y . The i n s u r e r a c c e p t e d t h e i n j u r y 
c l a i m and began p a y i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s . I n November 1987, 
c l a i m a n t r e q u e s t e d a h e a r i n g a l l e g i n g t h a t t h e i n s u r e r f a i l e d t o pay a week o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s and f a i l e d t o pay t h e c o r r e c t r a t e o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . C l a i m a n t a l s o sought p e n a l t i e s and r e l a t e d a t t o r n e y f e e s 
f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable f a i l u r e t o pay t h e c o r r e c t amount o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . A h e a r i n g was s e t f o r F e b r u a r y 12, 1988 b e f o r e 
R e f e r e e Garaventa. 

P r i o r t o h e a r i n g , c l a i m a n t ' s a t t o r n e y was a d v i s e d t h a t t h e i n s u r e r 
had n o t p a i d s e v e r a l m e d i c a l b i l l s t h a t were a l l e g e d l y r e l a t e d t o c l a i m a n t ' s i n 
d u s t r i a l i n j u r y . C l a i m a n t ' s a t t o r n e y i n i t i a l l y sought t o r a i s e t h e i s s u e o f un
p a i d m e d i c a l b i l l s f o r h e a r i n g ; however, he l a t e r w i t h d r e w t h a t i s s u e b e f o r e t h e 
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s c h e d u l e d h e a r i n g and i t was n o t c o n s i d e r e d by Referee Garaventa. On March 3, 
1988, t h e R e f e r e e i s s u e d her O p i n i o n and Order, awarding c l a i m a n t a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y b e n e f i t s , and a s s e s s i n g p e n a l t i e s and a t t o r n e y f e e s a g a i n s t 
t h e i n s u r e r . 

On March 25, 1988, c l a i m a n t r e q u e s t e d a h e a r i n g on t h e t h e u n p a i d 
m e d i c a l b i l l s . C l a i m a n t a l s o sought a p e n a l t y and a t t o r n e y f e e f o r t h e i n 
s u r e r ' s f a i l u r e t o pay t h o s e b i l l s . The i n s u r e r moved f o r d i s m i s s a l o f t h e 
h e a r i n g r e q u e s t , c o n t e n d i n g t h a t t h e h e a r i n g r e q u e s t was p r e c l u d e d by r e s 
j u d i c a t a . The Ref e r e e agreed and d i s m i s s e d t h e h e a r i n g r e q u e s t w i t h p r e j u d i c e . 

CONCLUSIONS OF LAW AND OPINION 

The r u l e s o f r e s j u d i c a t a g e n e r a l l y o p e r a t e t o p r e c l u d e l i t i g a t i o n 
o f c l a i m s and i s s u e s and a r e a p p l i e d "where t h e y f a c i l i t a t e prompt, o r d e r l y and 
f a i r p r o b l e m r e s o l u t i o n . " N o r t h Clackamas School D i s t . v. W h i t e . 305 Or 48, 50, 
m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . The r u l e t h a t p r e c l u d e s l i t i g a t i o n o f c l a i m s i s 
c a l l e d " c l a i m p r e c l u s i o n , " w h i l e t h e r u l e t h a t p r e c l u d e s l i t i g a t i o n o f i s s u e s i s 
c a l l e d " i s s u e p r e c l u s i o n . " W hite, supra; Restatement (Second) o f Judgments, 
I n t r o d u c t i o n a t 1-5 ( 1 9 8 2 ) . 

C l a i m a n t ' s a s s e r t i o n o f e n t i t l e m e n t t o u n p a i d m e d i c a l b e n e f i t s i n 
t h e i n s t a n t p r o c e e d i n g i s a c l a i m , n o t an i s s u e o f f a c t . That c l a i m w o u l d be 
b a r r e d by t h e p r i o r l i t i g a t i o n i f t h e c l a i m was o r c o u l d have been l i t i g a t e d i n 
t h e p r i o r p r o c e e d i n g . C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306, 309 ( 1 9 8 6 ) ; 
M i l l i o n v. SAIF, 45 Or App 1097, 1102, r e v den 289 Or 337 ( 1 9 8 0 ) . The m e d i c a l 
b e n e f i t s c l a i m was n o t l i t i g a t e d i n t h e p r i o r p r o c e e d i n g . I f , however, t h e med
i c a l b e n e f i t s c l a i m i s p a r t o f t h e same cause o f a c t i o n t h a t was l i t i g a t e d i n 
t h e p r i o r p r o c e e d i n g , we s h a l l conclude t h a t t h e c l a i m c o u l d have been l i t i g a t e d 
i n t h e p r i o r p r o c e e d i n g . Carr v. A l l i e d P l a t i n g Co., supra. A "cause o f 
a c t i o n " i s an a g g r e g a t e o f o p e r a t i v e f a c t s w h i c h compose a s i n g l e o c c a s i o n f o r 
j u d i c i a l r e l i e f . C a r r v. A l l i e d P l a t i n g Co., supra, 81 Or App a t 310. The num
ber o f o p e r a t i v e f a c t s viewed as i n c l u d e d w i t h i n a s i n g l e cause o f a c t i o n must 
be d e t e r m i n e d p r a g m a t i c a l l y , on t h e b a s i s p r i m a r i l y o f p r a c t i c a l t r i a l conven
i e n c e c o n s i d e r a t i o n s . See Dean v. E x o t i c Veneers, I n c . . 271 Or 188, 192-93 
( 1 9 7 5 ) ; C a r r v. A l l i e d P l a t i n g Co.. supra. 

T h i s Referee b r o a d l y concluded t h a t t h e "aggregate o f o p e r a t i v e 
f a c t s composing a s i n g l e o c c a s i o n f o r r e l i e f " i n t h i s forum i n c l u d e s any i s s u e 
c o n c e r n i n g t h e c l a i m f o r compensation i n g e n e r a l t h a t can be r a i s e d a t a h e a r 
i n g . F i n d i n g t h a t t h e i s s u e o f u n p a i d m e d i c a l s e r v i c e s c o u l d have been r a i s e d 
a t t h e p r i o r h e a r i n g , t h e Referee h e l d t h a t c l a i m a n t i s now p r e c l u d e d f r o m r a i s 
i n g t h e i s s u e a t t h i s p r o c e e d i n g . We d i s a g r e e . 

As we d i s c u s s e d above, c l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l b e n e f i t s 
p r e s e n t s a c l a i m , n o t an i s s u e o f f a c t . L i t i g a t i o n o f t h a t c l a i m would l i k e l y 
t u r n on m e d i c a l e v i d e n c e r e g a r d i n g t h e c a u s a l r e l a t i o n s h i p between t h e need f o r 
t h e d i s p u t e d m e d i c a l s e r v i c e s and t h e i n d u s t r i a l i n j u r y , as w e l l as t h e r e a s o n 
a b l e n e s s and n e c e s s i t y o f t h e s e r v i c e s themselves. See ORS 6 5 6 . 2 4 5 ( 1 ) ; Van 
B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 697-98 ( 1 9 8 7 ) ; 
West v. SAIF, 74 Or App 317, 320 (1 9 8 5 ) . I n c o n t r a s t , t h e p r i o r p r o c e e d i n g i n 
v o l v e d f a c t u a l i s s u e s r e l a t i n g t o temporary d i s a b i l i t y , e.g., d u r a t i o n o f d i s 
a b i l i t y and r a t e o f b e n e f i t s . ORS 656.210. A l t h o u g h c l a i m a n t ' s e n t i t l e m e n t t o 
b o t h m e d i c a l b e n e f i t s and temporary d i s a b i l i t y a r i s e f r o m t h e i n d u s t r i a l i n j u r y , 
t h e y do n o t i n v o l v e t h e same s e t o f o p e r a t i v e f a c t s . The f a c t s n e c e s s a r y t o 
e s t a b l i s h e n t i t l e m e n t t o m e d i c a l b e n e f i t s a r e s e p a r a t e and d i s t i n c t f r o m t h o s e 
n e c e s s a r y t o e s t a b l i s h e n t i t l e m e n t t o temporary d i s a b i l i t y . I n d e e d , t h e demands 
o f p r o o f a r e d i f f e r e n t f o r each. Consequently, we do n o t c o n c l u d e t h a t t h e med
i c a l b e n e f i t s c l a i m and te m p o r a r y d i s a b i l i t y c l a i m a r e p a r t o f t h e same "cause 
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o f a c t i o n . " The Referee e r r e d i n h o l d i n g t h a t c l a i m a n t ' s m e d i c a l b e n e f i t s c l a i m 
was b a r r e d by r e s j u d i c a t a . 

ORDER 

The Referee's d i s m i s s a l o r d e r , d a t e d May 16, 1988, i s r e v e r s e d . 
C l a i m a n t ' s h e a r i n g r e q u e s t , f i l e d on March 25, 1988, i s r e i n s t a t e d , and t h e case 
i s remanded t o t h e Referee f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 
The Board approves a c l i e n t - p a i d f e e n o t t o exceed $748. 

March 6, 1990 C i t e as 42 Van N a t t a 485 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TERESA HESSELGRAVE, Claimant 

WCB Case No. 88-07168 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant A t t o r n e y 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
Brazeau's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s upper back muscular con
d i t i o n c l a i m . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t 
h e l d t h a t t h e Referee was w i t h o u t j u r i s d i c t i o n t o d e t e r m i n e i f t h e c h i r o p r a c t o r 
subpoenaed t o t h e h e a r i n g t o t e s t i f y was an e x p e r t w i t n e s s and t h e r e f o r e 
e n t i t l e d t o e x p e r t w i t n e s s f e e s . The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y , 
j u r i s d i c t i o n and e x p e r t w i t n e s s e s s t a t u s . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Dr. Bemis was subpoenaed t o t h e h e a r i n g by t h e i n s u r e r and c a l l e d as i t s 
own w i t n e s s . The v a s t m a j o r i t y o f Dr. Bemis' t e s t i m o n y was t h a t o f a l a y w i t 
ness. The i n s u r e r , on d i r e c t e x a m i n a t i o n , asked Dr. Bemis a few q u e s t i o n s t h a t 
r e q u i r e d h er e x p e r t c h i r o p r a c t i c a n a l y s i s and t r a i n i n g t o answer. 

Dr. Bemis, a t l e a s t i n p a r t , was c a l l e d as an e x p e r t w i t n e s s by t h e 
i n s u r e r . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

We adopt t h e Referee's c o n c l u s i o n s o f law on t h e i s s u e o f c o m p e n s a b i l i t y . 

E x p e r t W i t n e s s Fees 

The Referee c o n c l u d e d t h a t he was w i t h o u t j u r i s d i c t i o n t o d e c i d e an i s s u e 
o f e x p e r t w i t n e s s f e e s . We agree t h a t t h e i s s u e o f t h e amount o f t h e f e e t o be 
p a i d i s o u t s i d e t h e Referee's j u r i s d i c t i o n , b u t t h e u n d e r l y i n g f a c t u a l i s s u e o f 
wheth e r Dr. Bemis was a l a y w i t n e s s o r an e x p e r t w i t n e s s i s a m a t t e r w i t h i n t h e 
j u r i s d i c t i o n o f t h e Referee t o d e c i d e . We t h e r e f o r e w i l l d e c i d e t h e f a c t u a l 
i s s u e , b u t l i k e t h e Referee we d e c l i n e t o d e c i d e t h e amount o f a f e e . 

M e d i c a l s e r v i c e r a t e s , and amounts o f m e d i c a l w i t n e s s f e e s , a r e w i t h i n t h e 
j u r i s d i c t i o n o f t h e D i r e c t o r . ORS 656.248; OAR 436-10-090(21). F a c t u a l d e t e r 
m i n a t i o n s o f whether a w i t n e s s i s a l a y w i t n e s s o r an e x p e r t w i t n e s s , f o r t h e 
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purposes o f p r a c t i c e and pr o c e d u r e i n t h e Workers' Compensation h e a r i n g s forum, 
i s a m a t t e r w i t h i n t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n and Board. See ORS 
6 5 6 . 7 2 6 ( 2 ) & ( 4 ) ; OAR 438-07-005(3). We conclude t h a t we have j u r i s d i c t i o n t o 
d e t e r m i n e what k i n d o f a w i t n e s s Dr. Bemis was. 

A " l a y w i t n e s s " i s a person who i s q u a l i f i e d t o t e s t i f y because he has 
f i r s t hand knowledge o f t h e s i t u a t i o n o r f a c t s a t i s s u e . T h i s w i t n e s s i s m e r e l y 
one t h a t i s r e p o r t i n g o b s e r v a t i o n s o r d e t a i l s known t o him. An " e x p e r t w i t n e s s " 
i s a p e r s o n who i s so q u a l i f i e d , by s c i e n t i f i c o r s p e c i a l i z e d knowledge g a i n e d 
f r o m f o r m a l s t u d y , t r a i n i n g o r s p e c i a l i z e d e x p e r i e n c e , as t o e n a b l e him t o f o r m 
a d e f i n i t e o p i n i o n o f h i s own r e s p e c t i n g a d i v i s i o n o f s c i e n c e , b r a n c h o f a r t , 
o r d e p a r t m e n t o f t r a d e about w h i c h persons h a v i n g no p a r t i c u l a r t r a i n i n g o r 
s p e c i a l s t u d y a r e i n c a p a b l e o f f o r m i n g a c c u r a t e o p i n i o n s . L i c e n s e d p h y s i c i a n s 
c a r r y s u f f i c i e n t knowledge and e x p e r t i s e i n t h e area o f t h e h e a l i n g a r t s t o 
q u a l i f y as " e x p e r t w i t n e s s e s " w i t h i n t h e meaning o f t h i s d e f i n i t i o n . 

I n t h i s case t h e i n s u r e r c a l l e d Dr. Bemis as a w i t n e s s . The v a s t m a j o r i t y 
o f t h e q u e s t i o n s asked by t h e i n s u r e r d i d n o t r e q u i r e t h e use o f Dr. Bemis' 
s p e c i a l knowledge as a p h y s i c i a n . T h i s would n o r m a l l y q u a l i f y Dr. Bemis o n l y 
as a l a y w i t n e s s . 

A l t h o u g h t h e v a s t m a j o r i t y o f t h e i n s u r e r ' s q u e s t i o n i n g d i d n o t i n v o l v e 
t h e use o f Dr. Bemis' e x p e r t i s e , t h e i n s u r e r , on d i r e c t e x a m i n a t i o n , d i d ask Dr. 
Bemis' o p i n i o n r e g a r d i n g two m e d i c a l r e p o r t s i n t h e r e c o r d and c l a i m a n t ' s p h y s i 
c a l p r e s e n t a t i o n i n her o f f i c e . These are q u e s t i o n s t h a t r e q u i r e Dr. Bemis' 
s p e c i a l e x p e r t i s e as a p h y s i c i a n . T h e r e f o r e , Dr. Bemis was, i n p a r t , a c t i n g as 
an e x p e r t w i t n e s s d u r i n g t h e d i r e c t e x a m i n a t i o n o f t h e i n s u r e r . 

The r e c o r d , p o s t - h e a r i n g , r e f l e c t s t h a t t h e f e e d i s p u t e was r e f e r r e d t o 
t h e D i r e c t o r . The D i r e c t o r r e f e r r e d t h i s m a t t e r t o t h e H e a r i n g s D i v i s i o n t o t r y 
under h i s a u t h o r i t y . T h i s i s s u e was t h e n c o n s o l i d a t e d w i t h t h e i n s t a n t case on 
r e v i e w f o r a d e c i s i o n on t h e D i r e c t o r ' s r e f e r r a l by t h e Board. The Board does 
n o t have j u r i s d i c t i o n t o hear D i r e c t o r r e f e r r a l cases, e i t h e r i n t h e f i r s t 
i n s t a n c e o r on r e v i e w , u n l e s s i t d e a l s w i t h v o c a t i o n a l r e h a b i l a t i o n . ORS 
656.283. We t h e r e f o r e cannot address t h e i s s u e o f t h e amount o f t h e f e e . T h i s 
m a t t e r must be hea r d i n t h e f i r s t i n s t a n c e by a h e a r i n g s o f f i c e r upon t h e d i r e c 
t o r ' s r e f e r r a l and any appeal t h e r e f r o m i s t o be t a k e n d i r e c t l y t o t h e C o u r t o f 
Appeals. ORS 65 6 . 7 0 4 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 27, 1988 i s a f f i r m e d . C l a i m a n t ' s a t t o r 
ney i s awarded an assessed f e e o f $850, t o be p a i d by t h e i n s u r e r . The Board 
approves a c l i e n t - p a i d f e e , p a y a b l e from t h e employer t o i t s c o u n s e l , n o t t o 
exceed $1,893.50. 

March 6, 1990 C i t e as 42 Van N a t t a 486 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLE J . KNOX, Claimant 
WCB Case No. 88-12993 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 

D a v i d B. Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee F i n k ' s o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her c l a i m f o r d e p r e s s i o n . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT AND ULTIMATE FACT 

487 

C l a i m a n t , age 48 a t h e a r i n g , s u s t a i n e d a compensable i n j u r y when she 
s l i p p e d and f e l l on August 1, 1979 w h i l e w o r k i n g as a nurse's a i d e - She has 
been t r e a t e d c o n s e r v a t i v e l y . 

She has r e c e i v e d a t o t a l o f 65 p e r c e n t unscheduled permanent p a r t i a l d i s 
a b i l i t y f o r her compensable low back c o n d i t i o n . 

C l a i m a n t has a l o n g h i s t o r y o f p s y c h o l o g i c a l d i f f i c u l t i e s . She s u f f e r e d 
what she c a l l s a "nervous breakdown" i n 1959 a f t e r t h e b i r t h o f her f i r s t son. 
She was h o s p i t a l i z e d f o r p s y c h o l o g i c a l d i f f i c u l t i e s f o l l o w i n g a c a r a c c i d e n t i n 
1966. She has been depressed s i n c e a t l e a s t t h e mid-1970s, p r i o r t o t h e com
p e n s a b l e back i n j u r y . She has t r e a t e d w i t h Dr. P e t r o s k e , M.D., s i n c e 1980, w i t h 
a d i a g n o s i s o f major d e p r e s s i o n , r e c u r r e n t t y p e . 

By l e t t e r d a t e d J u l y 25, 1988 SAIF d e n i e d t r e a t m e n t f o r c l a i m a n t ' s m a j or 
d e p r e s s i o n f o r t h e reason t h a t t h e c o n d i t i o n p r e e x i s t e d t h e compensable i n j u r y . 
C l a i m a n t r e q u e s t e d a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t her p s y c h o l o g i c a l c o n d i t i o n was caused, a t l e a s t i n 
p a r t , by t h e compensable back i n j u r y . She may p r e v a i l i f we f i n d t h a t h e r com
p e n s a b l e c o n d i t i o n i s a m a t e r i a l c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l c o n d i 
t i o n o r i t s w o r s e n i n g . Jeld-Wen v. Page, 73 Or App 136 ( 1 9 8 5 ) . We a r e u n a b l e 
t o make t h a t f i n d i n g . 

Dr. P e t r o s k e , c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , has r e p o r t e d t h a t 
c l a i m a n t ' s d e p r e s s i o n i s " m u l t i - d e t e r m i n e d . " He i n d i c a t e d t h a t h er d e p r e s s i o n 
" c o u l d be due t o her p h y s i c a l c a p a c i t i e s due t o back i n j u r i e s . " B u t , he a l s o 
i n d i c a t e d t h a t c l a i m a n t was d e a l i n g w i t h a s i t u a t i o n i n v o l v i n g s e p a r a t i o n f r o m a 
l o n g t e r m "male roommate" and t h e p r o s p e c t o f t e s t i f y i n g a g a i n s t h e r son. (Ex. 
31 b ) . 

Dr. Quan, p s y c h i a t r i s t , examined c l a i m a n t f o r t h e i n s u r e r . He c o n c u r r e d 
i n t h e d i a g n o s i s o f d e p r e s s i o n and i n d i c a t e d t h a t he c o u l d n o t say t h a t 
c l a i m a n t ' s c o n d i t i o n was p r i m a r i l y caused by t h e i n j u r y . (Ex. 3 4 ) . 

Cl a i m a n t asks us t o re a d t h e s e two o p i n i o n s t o g e t h e r t o e s t a b l i s h t h e 
r e q u i s i t e c a u s a l c o n n e c t i o n between t h e i n j u r y and t h e c o n d i t i o n . She contends 
t h a t a l t h o u g h n e i t h e r o p i n e d t h a t t h e i n j u r y b ore a c a u s a l r e l a t i o n s h i p t o t h e 
d e p r e s s i o n , Dr. Quan's st a t e m e n t t h a t he c o u l d n o t say t h a t t h e c o n d i t i o n was 
p r i m a r i l y caused by t h e i n j u r y suggests t h a t he would be a b l e t o say t h a t t h e 
c o n d i t i o n was caused i n p a r t by t h e i n j u r y . C l a i m a n t , o f c o u r s e , need n o t p r o 
duce e v i d e n c e w h i c h uses t h e magic words " m a t e r i a l c o n t r i b u t i n g cause." Never
t h e l e s s , we, l i k e t h e Referee, a r e u n w i l l i n g t o make t h e a s s u m p t i o n t h a t 
c l a i m a n t asks us t o make. Given t h e f a c t t h a t c l a i m a n t has l o n g s t a n d i n g d e p r e s 
s i o n and has s t r u g g l e d w i t h a number o f d i f f i c u l t l i f e c i r c u m s t a n c e s s i n c e t h e 
compensable i n j u r y , we cannot r e a d t h e o p i n i o n s t o s t a t e t h a t t h e p r e e x i s t i n g 
d e p r e s s i o n was worsened by t h e compensable i n j u r y . 

T h e r e f o r e , c l a i m a n t has f a i l e d t o s u s t a i n her burden o f p r o o f . 

ORDER 

The Referee's o r d e r , d a t e d October 26, 1988, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
NELLIE D. REINSCH, Claimant 

WCB Case Nos. 88-07058, 88-07055, 88-07056 & 88-07057 
ORDER ON RECONSIDERATION 

M a r t i n J. McKeown, Claimant A t t o r n e y 
Davis & Bo s t w i c k , Defense A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Rankin, e t a l , Defense A t t o r n e y s 

EBI Companies r e q u e s t s r e c o n s i d e r a t i o n o f our Fe b r u a r y 6, 1990 Order on 
Review s e e k i n g an o r d e r c o m p e l l i n g Crawford and Company t o r e i m b u r s e i t t h e com
p e n s a t i o n p a i d c l a i m a n t b e f o r e we r e i n s t a t e d EBI's r e s p o n s i b i l i t y d e n i a l . We 
d e c l i n e t o o r d e r reimbursement. 

Our j u r i s d i c t i o n i s r e s t r i c t e d t o m a t t e r s c o n c e r n i n g a c l a i m , w h i c h i s de
f i n e d as t h o s e m a t t e r s i n whic h "a worker's r i g h t t o r e c e i v e c o mpensation, o r 
t h e amount t h e r e o f , a r e d i r e c t l y a t i s s u e . " ORS 656 . 7 0 4 ( 3 ) ; ORS 6 5 6 . 7 2 6 ( 2 ) . 
Reimbursement d i s p u t e s between i n s u r e r s and s e l f - i n s u r e d employers a r e n o t 
m a t t e r s c o n c e r n i n g a c l a i m . EBI Companies v. Kemper Group I n s u r a n c e , 92 Or App 
319 ( 1 9 8 8 ) ; R e y n o l d s - C r o f t . I n c . v. B i l l M o r r i s o n Co., 55 Or App 487 ( 1 9 8 2 ) . 
A f t e r we have made o u r d e t e r m i n a t i o n t h a t t h e o t h e r i n s u r e r s a r e t h e r e s p o n s i b l e 
p a y i n g p a r t i e s , reimbursement from t h o s e p a r t i e s i s secured by o r d e r f r o m t h e 
D i r e c t o r o f t h e Department o f I n s u r a n c e and Finance n o t t h i s Board. ORS 
65 6 . 3 0 7 ( 3 ) ; L i b e r t y Northwest I n s . Corp. v. SAIF. 99 Or App 729 ( 1 9 8 9 ) . 

A c c o r d i n g l y , our Febru a r y 6, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our Fe b r u a r y 6, 1990 o r d e r i n 
i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 

March 7. 1990 C i t e as 42 Van N a t t a 488 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EUGENE C. BROWN, Claimant 
WCB Case No. 88-00157 

ORDER ON REVIEW 
Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 

C a r r o l J. Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e S t . M a r t i n ' s 
o r d e r t h a t : ( 1 ) d e c l i n e d t o g r a n t an award o f permanent t o t a l d i s a b i l i t y ; and 
(2) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r a low back c o n d i 
t i o n , f r o m 40 p e r c e n t (128 degrees) as awarded by D e t e r m i n a t i o n Order, t o 60 
p e r c e n t (192 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e e x t e n t o f un s c h e d u l e d perma
ne n t d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t has m i l d l y moderate permanent p h y s i c a l i m p a i r m e n t i n t h e 
low back due t o t h e F e b r u a r y 1986, compensable i n j u r y . (Ex. 2 4 ) . 
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Cl a i m a n t ' s demonstrated p h y s i c a l c a p a c i t i e s q u a l i f y him f o r occupa
t i o n s i n t h e l i g h t work range as d e f i n e d by t h e U.S. Department o f Labor. (Exs. 
18-2, 2 1 , 22, 24, 25 & 3 0 ) . 

On December 22, 1987, c l a i m a n t was r e l e a s e d t o m o d i f i e d work a t "any 
d a t e a t w h i c h a p p r o p r i a t e work can be arr a n g e d . " (Ex. 3 0 ) . 

Cl a i m a n t has n o t made rea s o n a b l e e f f o r t s t o seek work. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n on 
t h e permanent t o t a l d i s a b i l i t y i s s u e . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t he 
i s u n a b l e t o r e g u l a r l y p e r f o r m work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 
6 5 6 . 2 0 6 ( 1 ) ( a ) ; H a r r i s v. SAIF, 292 Or 683, 695 ( 1 9 8 2 ) ; W i l s o n v. Weyerhaeuser, 
30 Or App 403 ( 1 9 7 7 ) . Permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d t h r o u g h 
m e d i c a l e v i d e n c e o f p h y s i c a l i n c a p a c i t y o r t h r o u g h t h e " o d d - l o t " d o c t r i n e . 
Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699, 701 ( 1 9 8 4 ) . Under t h e " o d d - l o t " doc
t r i n e , a p e r s o n who i s p h y s i c a l l y capable o f p e r f o r m i n g work o f some k i n d may 
s t i l l be p e r m a n e n t l y and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l and 
nonmedi c a l f a c t o r s , such as h i s age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o 
n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n s w h i c h e f f e c t i v e l y 
f o r e c l o s e him fr o m g a i n f u l employment. C l a r k v. Boise Cascade Corp., 72 Or App 
397, 399 ( 1 9 8 5 ) . 

I n a d d i t i o n c l a i m a n t must make r e a s o n a b l e e f f o r t s t o seek work, 
u n l e s s i t w o u ld be f u t i l e f o r him t o do so. ORS 656 . 2 0 6 ( 3 ) ; B u t c h e r v. SAIF. 45 
Or App 318 ( 1 9 8 3 ) . 

Throughout h i s c l a i m , c l a i m a n t ' s m a n i f e s t e d p a i n b e h a v i o r has been 
i n c o n s i s t e n t w i t h and exagg e r a t e d over t h e r e p o r t e d l e v e l o f p a i n . (Exs. 18-3, 
2 9 ) . We a r e persuaded by t h e c o l l e c t i v e o p i n i o n s o f t h e p h y s i c i a n s t h a t f r o m a 
p u r e l y p h y s i c a l s t a n d p o i n t , c l a i m a n t ' s m i l d l y moderate permanent p h y s i c a l im
p a i r m e n t does n o t r e n d e r c l a i m a n t permanently t o t a l l y d i s a b l e d . C l a i m a n t i s 
c a p a b l e o f p e r f o r m i n g l i g h t o r se d e n t a r y work. We, t h e r e f o r e , c o n c l u d e t h a t 
c l a i m a n t i s n o t pe r m a n e n t l y t o t a l l y d i s a b l e d based upon p h y s i c a l f a c t o r s a l o n e . 

P u rsuant t o an " o d d - l o t " a n a l y s i s , c l a i m a n t ' s a t t i t u d e t o w a r d 
r e t u r n i n g t o work may be r e l e v a n t i n d e t e r m i n i n g whether c l a i m a n t i s e x c l u d e d 
f r o m employment by h i s own w i l l r a t h e r t h a n by t h e a v a i l a b i l i t y o f employment 
w i t h i n t h e l a b o r market. W i l s o n , supra 30 Or App a t 412. I n t h i s r e g a r d , t h e 
v o c a t i o n a l c o u n s e l o r s and c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o u n d c l a i m a n t t o be 
r e s i s t a n t t o t h e p o s s i b i l i t y o f r e t u r n i n g t o work. (Exs. 2 1 , 22, 23, 29 & 3 1 ) . 
Moreover, on Fe b r u a r y 20, 1985, c l a i m a n t d e c l i n e d f u r t h e r v o c a t i o n a l a s s i s t a n c e . 
(Ex. 3 4 a - 6 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. G r i t z k a , M.D., i n response t o t h e 
q u e s t i o n whether c l a i m a n t was permanently and t o t a l l y d i s a b l e d , r e p l i e d t h a t 
c l a i m a n t c o u l d n o t p e r f o r m h i s p r e v i o u s work, b u t c o u l d p e r f o r m i n s e d e n t a r y 
work. (Ex. 3 5 ) . A l t h o u g h c l a i m a n t has r e s i s t e d v o c a t i o n a l r e h a b i l i t a t i o n , 
t h e r e a r e v a r i o u s v o c a t i o n a l o p p o r t u n i t i e s a v a i l a b l e t o c l a i m a n t based upon h i s 
t r a n s f e r a b l e s k i l l s , p r i o r work h i s t o r y and p h y s i c a l c a p a b i l i t i e s . (Exs. 18, 
2 1 , 22, 3 1 ) . 

I n sum, c l a i m a n t has been u n w i l l i n g t o make r e a s o n a b l e e f f o r t s t o 
o b t a i n g a i n f u l and s u i t a b l e work nor has he shown t h a t i t w o u ld have been f u t i l e 
f o r him t o seek such employment. T h e r e f o r e , under t h e " o d d - l o t " d o c t r i n e , 
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c l a i m a n t cannot be foun d p e r m a n e n t l y t o t a l l y d i s a b l e d . We c o n c l u d e t h a t 
c l a i m a n t i s n o t e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y . 

ORDER 

The Referee's o r d e r , d a t e d A p r i l 22, 1988, i s a f f i r m e d . 

March 7, 1990 C i t e as 42 Van N a t t a 490 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ERNESTO CHAVEZ, Claimant 
WCB Case No. 88-06066 

ORDER ON REVIEW (REMANDING) 
Max Rae, Claimant A t t o r n e y 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Daron's o r d e r 
w h i c h : (1) f o u n d t h a t c l a i m a n t ' s l e f t l e g i n j u r y c l a i m was n o t p r e m a t u r e l y 
c l o s e d ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order which awarded 5 p e r c e n t (6.75 
degrees) s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o f t h e l e f t f o o t ( l o w e r 
l e g ) . I n t h e a l t e r n a t i v e , c l a i m a n t r e q u e s t s t h a t t h e Board remand t h e m a t t e r 
f o r c o n s i d e r a t i o n o f new evi d e n c e . On r e v i e w t h e i s s u e s a r e p r e m a t u r e c l o s u r e , 
e x t e n t o f permanent d i s a b i l i t y and remand. We remand. 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d March 28, 
1988. On June 27, 1988, c l a i m a n t was seen by Dr. B u t l e r , D.C., who r e f e r r e d 
c l a i m a n t t o Dr. Buza, M.D., neurosurgeon. (Ex. 2 0 ) . On August 18, 1988, Dr. 
Buza i n d i c a t e d t h a t c l a i m a n t "may have c a u s a l g i a " and recommended t h a t t h e y 
" . . . t r y a s y m p a t h e t i c b l o c k . . . I b e l i e v e t h a t c o n s e r v a t i v e management s h o u l d be 
i n d i c a t e d a t t h i s t i m e . I do no t b e l i e v e a t l e a s t a t t h i s p o i n t s u r g e r y s h o u l d 
be c o n s i d e r e d u n t i l t h e s e o t h e r m o d a l i t i e s a r e t r i e d . " (Ex. 20A-3). 

Dr. H i e b e r t , M.D., surgeon, scheduled s y m p a t h e t i c b l o c k s August 3 1 , 
1988 t h r o u g h September 30, 1988. (Ex. 2 2 ) . By t h e t i m e o f h e a r i n g , c l a i m a n t 
had had two s e t s o f nerv e b l o c k s and was e x p e c t i n g s e v e r a l more t r e a t m e n t s . 
( T r . 2 1 - 2 2 ) . 

H e a r i n g was h e l d on September 8, 1988. 

CONCLUSIONS OF LAW AND OPINION 

A c l a i m i s p r o p e r l y c l o s e d when c l a i m a n t ' s c o n d i t i o n i s d e t e r m i n e d 
t o be m e d i c a l l y s t a t i o n a r y . " M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r t h e r mate
r i a l improvement would r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t , o r t h e 
passage o f t i m e . ORS 656.005(7). I n d e t e r m i n i n g whether c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f c l o s u r e , p o s t - c l o s u r e e v i d e n c e may be c o n s i d e r e d i n s o 
f a r as i t i s r e l e v a n t t o whether c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e was 
l i k e l y t o improve w i t h t i m e o r t r e a t m e n t . Schuening v. J.R. S i m p l o t & Co., 84 
Or App 622 ( 1 9 8 7 ) . However, Schuening r e q u i r e s t h a t c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y s t a t u s be r e v i e w e d as o f t h e t i m e o f c l o s u r e w i t h o u t c o n s i d e r i n g 
subsequent changes i n c l a i m a n t ' s c o n d i t i o n . 
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I n June 1988, when c l a i m a n t saw Dr. B u t l e r , h i s c o n d i t i o n was t h e 
same as i t had been when t h e c l a i m was c l o s e d . Moreover, we c o n c l u d e t h a t 
c l a i m a n t ' s c o n d i t i o n had n o t changed when he sought f u r t h e r m e d i c a l s e r v i c e s i n 
June-August, 1988. I n s t e a d , he was s t i l l s e e k i n g r e l i e f f o r t h e c o n t i n u e d p r e -
c l o s u r e p a i n / c o n d i t i o n . 

C l a i m a n t seeks remand f o r a d m i s s i o n t o t h e r e c o r d o f p o s t - h e a r i n g 
r e p o r t s f r o m Drs. Buza and H i e b e r t . Pursuant t o ORS 6 5 6 . 2 9 5 ( 5 ) , we may remand 
t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g , c o r r e c t i o n o r o t h e r n e c e s s a r y a c t i o n 
when we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e 
i n s u f f i c i e n t l y d e veloped o r heard by a Referee. Remand, however, i s g e n e r a l l y 
a p p r o p r i a t e o n l y upon a showing o f good cause o r o t h e r c o m p e l l i n g b a s i s . 
Kienow's Food S t o r e s v. L v s t e r . 79 Or App 416 ( 1 9 8 6 ) . To m e r i t remand, i t must 
be shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . B e r n a r d L. Osborn. 37 Van N a t t a 1054, 1055, a f f ' d mem 80 Or App 152 
( 1 9 8 6 ) . I n t h i s r e g a r d , we c o n s i d e r t h e p r o f e r r e d e v i d e n c e on r e v i e w o n l y f o r 
p urposes o f c l a i m a n t ' s remand m o t i o n . 

Dr. H i e b e r t ' s r e p o r t s i n d i c a t e t h a t on August 3 1 , 1988, t h e f i r s t o f 
a s e r i e s o f l e f t lumbar s y m p a t h e t i c nerve b l o c k s was p e r f o r m e d . Dr. H i e b e r t r e 
p o r t e d t h a t t h e n e r v e b l o c k s were "an a t t e m p t t o p r o v i d e [ c l a i m a n t ] w i t h perma
n e n t r e l i e f o f h i s symptoms." Dr. Buza e x p l a i n e d t h a t t h e purpose o f t h e nerve 
b l o c k s was t o decrease t h e p a i n i n t h e l e f t l e g by s e c t i o n i n g t h e s y m p a t h e t i c 
t r u n k t o i n c r e a s e t h e s e n s a t i o n i n t h e l e g . Dr. H i e b e r t r e p o r t s , "The p a t i e n t 
was p a i n f r e e subsequent t o t h e p r o c e d u r e , i n d i c a t i n g t h a t t h e p a t i e n t ' s symp
toms a r e l i k e l y s y m p a t h e t i c a l l y mediated." A f t e r t h e n e r v e b l o c k s e r i e s was 
c o m p l e t e d p r o v i n g t h a t c l a i m a n t ' s p a i n c o u l d be a l l e v i a t e d w i t h s u r g e r y , Dr. 
Buza recommended s u r g e r y . Claimant underwent lumbar s u r g e r y on October 28, 
1988. 

We c o n c l u d e t h a t t h e r e s u l t s o f t h e nerve b l o c k s were n o t o b t a i n a b l e 
w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g because t h e y had n o t been comple t e d . 
A d d i t i o n a l l y , we c o n c l u d e t h a t t h e absence o f t h e m e d i c a l r e p o r t s r e g a r d i n g t h e 
n e r v e b l o c k s and subsequent s u r g e r y r e n d e r s t h e r e c o r d c o n c e r n i n g t h e i s s u e o f 
w h e t h e r c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by t h e D e t e r m i n a t i o n Order d a t e d 
March 28, 1988, i n c o m p l e t e l y and i n s u f f i c i e n t l y d eveloped. 

A c c o r d i n g l y , we remand t h i s case t o t h e P r e s i d i n g R e f e r e e t o a s s i g n 
t o a R e f e r e e t o admit t h e e v i d e n c e p r o f e r r e d by c l a i m a n t w i t h h i s a p p e l l a n t ' s 
b r i e f . The a s s i g n e d Referee s h a l l t h e n i s s u e a f i n a l a p p e a l a b l e o r d e r r e c o n s i d 
e r i n g t h o s e i s s u e s r a i s e d a t h e a r i n g . 

ORDER 

The Referee's o r d e r d a t e d October 6, 1988 i s v a c a t e d . T h i s m a t t e r 
i s remanded t o t h e P r e s i d i n g Referee f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 
t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARSHA A. JOSLIN, Claimant 

WCB Case No. TP-90004 
THIRD PARTY ORDER 

Popick & M e r k e l , Claimant A t t o r n e y s 
M i c h a e l W h i t t y ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g a 
proposed s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . See ORS 656.587. We approve t h e 
s e t t l e m e n t . 

FINDINGS OF FACT 

I n J u l y 1988 c l a i m a n t s u s t a i n e d a compensable back i n j u r y as a r e s u l t o f a 
motor v e h i c l e a c c i d e n t . Her v e h i c l e was rear - e n d e d . Each o f t h e v e h i c l e s sus
t a i n e d m i n i m a l v i s i b l e damage. 

C l a i m a n t has r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f o r c e r v i c a l , d o r s a l , and 
lumbar s t r a i n . A "broad-based d i s k b u l g e a t L4-5 w i t h o u t f o c a l c o m p r e s s i o n " has 
been d e t e c t e d , b u t no s u r g e r y has been recommended. C l a i m a n t has been p r e 
s c r i b e d an e l a s t i c b r a c e f o r her low back. 

A l t h o u g h a p s y c h o l o g i c a l component has been n o t e d , no p e r s o n a l i t y d i s o r d e r 
has been d i a g n o s e d . D e s p i t e t h i s l a c k o f d i a g n o s i s , a p s y c h i a t r i c examiner 
s u g g e s t s t h a t c l a i m a n t c o n v e r t s her p s y c h o l o g i c a l d i s t r e s s ( u n r e l a t e d t o h e r 
compensable i n j u r y ) t o her p h y s i c a l c o m p l a i n t s . C l a i m a n t ' s f o r m e r a t t e n d i n g 
p h y s i c i a n s concur w i t h t h i s o b s e r v a t i o n . 

C l a i m a n t has been i n v o l v e d i n f o u r o r f i v e p r i o r motor v e h i c l e a c c i d e n t s . 
A l l o f t h e a c c i d e n t s have been minor, f o r which she has n e i t h e r sought t r e a t m e n t 
nor e x p e r i e n c e d p a i n . 

C l a i m a n t r e t u r n e d t o her work as a housekeeper on a p a r t - t i m e b a s i s 
s h o r t l y a f t e r h er i n j u r y . I n December 1988, she was r e l e a s e d t o f u l l . t i m e 
d u t i e s , where she a t t e m p t s t o a v o i d heavy l i f t i n g . 

A J u l y 1989 D e t e r m i n a t i o n Order awarded 10 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y . That award was i n c r e a s e d t o 14 p e r c e n t by v i r t u e o f a Ja n u a r y 1990 
s t i p u l a t e d o r d e r . 

To d a t e , t h e SAIF C o r p o r a t i o n , as p a y i n g agency, has i n c u r r e d a c t u a l c l a i m 
c o s t s t o t a l l i n g $11,451.94. These c o s t s i n c l u d e m e d i c a l expenses and t e m p o r a r y 
d i s a b i l i t y c ompensation, as w e l l as t h e a f o r e m e n t i o n e d 14 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y award. 

C l a i m a n t has engaged l e g a l r e p r e s e n t a t i o n t o pursue a cause o f a c t i o n f o r 
n e g l i g e n c e a g a i n s t t h e d r i v e r o f t h e o t h e r v e h i c l e . The t h i r d p a r t y i n s u r e r and 
c l a i m a n t have agreed t o s e t t l e t h e a c t i o n f o r $16,250. 

SAIF d e c l i n e s t o approve t h e s e t t l e m e n t , c o n t e n d i n g t h a t t h e o f f e r i s 
" g r o s s l y u n d e r v a l u e d . " A s s e r t i n g t h a t l i a b i l i t y i s u n c o n t e s t e d and t h a t 
c l a i m a n t ' s c l a i m c o s t s a r e r e a l , SAIF submits t h a t t h e case i s w o r t h " a t l e a s t 
$25,000 t o $35,000." 

FINDINGS OF ULTIMATE FACT 

The t h i r d p a r t y s e t t l e m e n t o f f e r o f $16,250 i s r e a s o n a b l e . 
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CONCLUSIONS OF LAW 

Purs u a n t t o ORS 656.587, t h e Board i s a u t h o r i z e d t o r e s o l v e d i s p u t e s con
c e r n i n g t h e a p p r o v a l o f any compromise o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g 
t h i s a u t h o r i t y , we employ our independent judgment t o d e t e r m i n e whether t h e com
p r o m i s e i s r e a s o n a b l e . Natasha D. L e n h a r t . 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d between a 
c l a i m a n t / p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t appears t o 
be g r o s s l y u n r e a s o n a b l e , b o r o t h a M-. C l a r k e , 40 Van N a t t a 1125 ( 1 9 8 8 ) ; K a t h r v n 
I . Loonev, 39 Van N a t t a 1140 (19 8 7 ) . 

I n s u p p o r t o f i t s c o n t e n t i o n t h a t t h e s e t t l e m e n t i s g r o s s l y u n r e a s o n a b l e , 
SAIF r e f e r s t o t h e m e d i c a l o p i n i o n o f Dr. Cohen, c l a i m a n t ' s c u r r e n t t r e a t i n g 
p h y s i c i a n , and Dr. Turco, an independent p s y c h i a t r i c examiner. Cohen c o n c l u d e d 
t h a t t h e d i s c b u l g e was r e l a t e d t o t h e compensable i n j u r y , and Tur c o o p i n e d t h a t 
c l a i m a n t was n o t i n t e n t i o n a l l y m a l i n g e r i n g . 

Y e t , Cohen became i n v o l v e d i n c l a i m a n t ' s case a f t e r Dr. R i g g s , M.D., a 
fo r m e r a t t e n d i n g p h y s i c i a n , had concluded t h a t she had no n e u r o l o g i c a l d e f i c i t s 
and no permanent im p a i r m e n t . Moreover, Turco a l s o o p i n e d t h a t c l a i m a n t w o u ld 
always have an element o f somatic f i x a t i o n i n whi c h she wo u l d c o n v e r t p s y c h o l o g 
i c a l d i s t r e s s ( u n r e l a t e d t o t h e compensable a c c i d e n t ) t o h e r p h y s i c a l com
p l a i n t s . F i n a l l y , Dr. Riggs, as w e l l as Dr. Moskowitz, a f o r m e r t r e a t i n g c h i r o 
p r a c t o r , c o n c u r r e d w i t h Turco's assessment. 

A f t e r r e v i e w i n g t h e p a r t i e s ' r e s p e c t i v e p o s i t i o n s c o n c e r n i n g t h e p u r p o r t e d 
s t r e n g t h s and weaknesses o f c l a i m a n t ' s a c t i o n a g a i n s t t h e t h i r d p a r t y d r i v e r and 
c o n s i d e r i n g t h e a f o r e m e n t i o n e d s t a n d a r d , we conclude t h a t a s e t t l e m e n t o f f e r o f 
$16,250 i s r e a s o n a b l e . Consequently, we approve t h e s e t t l e m e n t . A c c o r d i n g l y , 
p r oceeds o f t h e s e t t l e m e n t s h a l l be d i s t r i b u t e d i n accordance w i t h ORS 
65 6 . 5 9 3 ( 3 ) . 

I T I S SO ORDERED. 

March 7, 1990 C i t e as 42 Van N a t t a 493 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAULETTE D. LEHMAN, Claimant 

WCB Case No. 88-04124 
ORDER ON REVIEW 

M i n t u r n , e t a l , C l aimant A t t o r n e y s 
L e s t e r H u n t s i n g e r ( S a i f ) , C l a i m a n t A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 
C l a i m a n t r e q u e s t s r e v i e w o f t h e p o r t i o n o f Referee Brazeau's o r d e r t h a t 

t e r m i n a t e d h er award o f permanent t o t a l d i s a b i l i t y . C l a i m a n t argues t h a t t h e 
H e a r i n g s D i v i s i o n has no j u r i s d i c t i o n over t h i s m a t t e r . The i s s u e s on r e v i e w 
a r e j u r i s d i c t i o n and e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g r e f e r e n c e s 
on j u r i s d i c t i o n : ' ORS 656.325(6) and 656.283. 

ORDER 

The Refer e e ' s o r d e r d a t e d June 20, 1988, as r e c o n s i d e r e d J u l y 25, 1988, i s 
a f f i r m e d . 
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Board Member C r i d e r d i s s e n t i n g . 

The R e f e r e e , i n t h i s b e n e f i t a d j u s t m e n t p r o c e e d i n g , t e r m i n a t e d c l a i m a n t ' s 
award o f permanent t o t a l d i s a b i l i t y on t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r h e a r 
i n g . Because i t i s my u n d e r s t a n d i n g t h a t an i n s u r e r i s n o t e n t i t l e d t o seek a 
r e d u c t i o n i n p r e v i o u s l y awarded permanent d i s a b i l i t y v i a a r e q u e s t f o r h e a r i n g , 
b u t r a t h e r must d i r e c t i t s r e q u e s t t o t h e Department o f I n s u r a n c e and F i n a n c e , I 
d i s s e n t . 

C l a i m a n t , who was compensably i n j u r e d i n 1972, was awarded permanent t o t a l 
d i s a b i l i t y by Board o r d e r i n 1976. The award was a f f i r m e d by t h e C i r c u i t C o u r t 
i n 1978. 

Many y e a r s l a t e r , t h e SAIF C o r p o r a t i o n , p u r s u a n t t o t h e p r o c e d u r e e s t a b 
l i s h e d i n ORS 6 5 6 . 2 0 6 ( 5 ) , s u b m i t t e d evidence t o t h e Department o f I n s u r a n c e and 
F i nance w h i c h i t contended s u p p o r t e d t e r m i n a t i o n o f c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y award. The Department d e c l i n e d t o a d j u s t t h e award and i s s u e d an 
o r d e r , on t h e f o r m used f o r d e t e r m i n a t i o n o r d e r s , i n d i c a t i n g t h a t c l a i m a n t ' s en
t i t l e m e n t w o u l d c o n t i n u e . SAIF r e q u e s t e d a h e a r i n g s e e k i n g r e d u c t i o n o f 
c l a i m a n t ' s b e n e f i t s . C l a i m a n t moved t o d i s m i s s t h e r e q u e s t f o r h e a r i n g . The 
R e f e r e e d e n i e d t h e m o t i o n and, a f t e r h e a r i n g , t e r m i n a t e d c l a i m a n t ' s award. 

The R e f e r e e e r r e d i n d e n y i n g t h e m o t i o n t o d i s m i s s . The s t a t u t o r y scheme 
p r o v i d e s g e n e r a l l y f o r award o f permanent d i s a b i l i t y when a c l a i m i s c l o s e d . A t 
t h a t t i m e , an i n s u r e r may c h a l l e n g e a d e t e r m i n a t i o n o r d e r as e x c e s s i v e l y g e n e r 
ous by r e q u e s t f o r h e a r i n g , j u s t as c l a i m a n t may c h a l l e n g e i t as t o o p a r s i m o 
n i o u s . ORS 656.319. T h e r e a f t e r , c l a i m a n t ' s permanent d i s a b i l i t y c o m p e n s a t i o n 
may be r e d u c e d o n l y i f t h e Department c o n c l u d e s , p u r s u a n t t o ORS 6 5 6 . 3 2 5 ( 3 ) , 
t h a t t h e award s h o u l d be reduced. An i n s u r e r i s n o t e n t i t l e d t o r e q u e s t a h e a r 
i n g p l e a d i n g t h a t a r e f e r e e reduce an award where t h e Department has chosen n o t 
t o do so. Farmers I n s u r a n c e Company v. Hopson. 53 Or App 109, 111 ( 1 9 8 1 ) . 
B e n t l e v v. SAIF, 38 Or App 473, 478 ( 1 9 7 9 ) . 

The s t a t u t e v e s t s i n t h e Department t h e d i s c r e t i o n t o a d j u s t — o r n o t t o 
a d j u s t — p e r m a n e n t d i s a b i l i t y awards. The i n s u r e r ' s r o l e i s s i m p l y t o p r o v i d e 
i n f o r m a t i o n n e c e s s a r y t o t h e Department's e x e r c i s e o f t h a t d i s c r e t i o n . Thus, 

"Each i n s u r e r s h a l l reexamine p e r i o d i c a l l y each perma
ne n t t o t a l d i s a b i l i t y c l a i m f o r which t h e i n s u r e r had 
c u r r e n t payment r e s p o n s i b i l i t y t o d e t e r m i n e whether t h e 
w o r k e r i s c u r r e n t l y p e r m anently i n c a p a c i t a t e d f r o m r e g u 
l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e occupa
t i o n . R eexamination s h a l l be conducted e v e r y two y e a r s 
o r a t such o t h e r more f r e q u e n t i n t e r v a l as t h e D i r e c t o r 
may p r e s c r i b e . Reexamination s h a l l i n c l u d e such m e d i c a l 
e x a m i n a t i o n s , r e p o r t s and o t h e r r e c o r d s as t h e i n s u r e r 
c o n s i d e r s necessary o r t h e d i r e c t o r may r e q u i r e . The 
i n s u r e r s h a l l f o r w a r d t o t h e D i r e c t o r t h e r e s u l t s o f 
each r e e x a m i n a t i o n . " 

ORS 6 5 6 . 2 0 6 ( 5 ) . The D i r e c t o r , t h e n , i s a u t h o r i z e d t o a d j u s t t h e award i f t h a t , 
i n h i s o p i n i o n , i s w a r r a n t e d : 

" [ T ] h e [permanent d i s a b i l i t y ] award s h a l l be s u b j e c t t o 
p e r i o d i c e x a m i n a t i o n and a d j u s t m e n t i n c o n f o r m i t y w i t h 
ORS 656.268." 

ORS 6 5 6 . 3 2 5 ( 3 ) . The D i r e c t o r ' s r u l e s p r o v i d e t h a t when t h e E v a l u a t i o n S e c t i o n 
f i n d s t h a t t h e e v i d e n c e demonstrates t h a t a worker i s no l o n g e r p e r m a n e n t l y and 
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t o t a l l y d i s a b l e d , a D e t e r m i n a t i o n Order s h a l l i s s u e . OAR 436-30-065(5). I f 
such an o r d e r i s s u e s , t h e c l a i m a n t may r e q u e s t a h e a r i n g . OAR 436-30-065(6). 
The i n s u r e r i s n o t e n t i t l e d t o a h e a r i n g when an o r d e r i s s u e s d e c l i n i n g t o 
a d j u s t an award. Farmers I n s u r a n c e Company v. Hopson, su p r a , 53 Or App a t 116. 

The r a t i o n a l e f o r t h i s apparent asymmetry i s t h a t an a d j u s t m e n t p r o c e e d 
i n g i s a m a t t e r between c l a i m a n t and t h e D i r e c t o r . The p o s t - a d j u s t m e n t h e a r i n g 
on t h e D e t e r m i n a t i o n Order i s t h e f u n c t i o n a l e q u i v a l e n t o f t h e h e a r i n g t h a t 
w o u l d n o r m a l l y be conducted p r i o r t o agency a c t i o n under t h e A d m i n i s t r a t i v e Pro
cedure A c t . A t h e a r i n g , t h e i n s u r e r a c t s o n l y t o e s t a b l i s h t h e f a c t s n e c e s s a r y 
t o s u s t a i n t h e D i r e c t o r ' s a c t i o n . H a r r i s v. SAIF, 292 Or 638 ( 1 9 8 2 ) . 

I n t h i s case, t h e m a j o r i t y has concluded t h a t d e s p i t e t h e s t a t u t e , 
d e s p i t e t h e r u l e s and d e s p i t e r e p e a t e d j u d i c i a l a f f i r m a t i o n t h a t t h e D i r e c t o r ' s 
a c t i o n i n an a d j u s t m e n t p r o c e e d i n g i s r e v i e w a b l e i n a h e a r i n g o n l y when compen
s a t i o n i s reduced, t h e i n s u r e r was e n t i t l e d t o a h e a r i n g a t w h i c h i t m i g h t seek 
t o e s t a b l i s h t h a t c l a i m a n t ' s compensation s h o u l d be reduced s i m p l y because 
E v a l u a t i o n n o t i f i e d t h e p a r t i e s o f i t s a c t i o n on r e e x a m i n a t i o n o f t h e award v i a 
a D e t e r m i n a t i o n Order and because ORS 656.325(6) p e r m i t s any p a r t y t o r e q u e s t a 
h e a r i n g on a d i s p u t e under t h a t s e c t i o n . That i s e r r o r . I n Hopson, i t s e l f , t h e 
Board, i n t h e a d m i n i s t r a t i v e c a p a c i t y now f i l l e d by t h e D i r e c t o r , had i s s u e d an 
o r d e r c o n t i n u i n g c l a i m a n t ' s permanent d i s a b i l i t y s t a t u s . The o r d e r n o t w i t h 
s t a n d i n g , t h e c o u r t h e l d t h a t t h e a c t i o n was n o t a p p e a l a b l e . A t t h a t t i m e , ORS 
656.325(6) r e a d p r e c i s e l y as i t does now. I su b m i t , t h e r e f o r e , t h a t SAIF i s n o t 
e n t i t l e d , i n t h i s case, t o i n i t i a t e a r e d u c t i o n p r o c e e d i n g where t h e D i r e c t o r 
chose n o t t o do so. 

The consequences o f t h e Board's d e c i s i o n a r e n o t i n s u b s t a n t i a l . I f an 
i n s u r e r may r e q u e s t a h e a r i n g s e e k i n g t o reduce a permanent t o t a l d i s a b i l i t y 
award e v e r y two y e a r s even where t h e D i r e c t o r d e c l i n e s t o a d j u s t t h e award, our 
most s e r i o u s l y d i s a b l e d workers may be s u b j e c t e d t o v i r t u a l l y c o n t i n u o u s l i t i g a 
t i o n i n o r d e r t o p r o t e c t t h e i r awards. Moreover, i f an i n s u r e r may c h a l l e n g e 
t h e D i r e c t o r ' s r e f u s a l t o reduce a t o t a l d i s a b i l i t y award, what i n t h e m a j o r 
i t y ' s a n a l y s i s w i l l p r e c l u d e i t from a l s o c h a l l e n g i n g , a t any t i m e , t h e D i r e c 
t o r ' s r e f u s a l t o reduce any o t h e r permanent d i s a b i l i t y award? The r e g u l a t o r y 
scheme, as e x p l a i n e d i n t h e case law, f u r t h e r s t h e s t a t e ' s i n t e r e s t i n s t a b i l i t y 
i n t h e w o r k e r s ' compensation system. Bauman v. SAIF, 62 Or App 323, 329 n. 4, 
a f f ' d 295 Or 788 ( 1 9 8 3 ) . Today's h o l d i n g would s e r i o u s l y undermine t h a t s t a b i l 
i t y . 

March 7, 1990 C i t e as 42 Van N a t t a 495 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CONNIE A. MARTIN, Claimant 

WCB Case Nos. 85-06954, 85-00847 & 84-13523 
ORDER ON REVIEW 

Donald L. D i c k e r s o n , C l a i m a n t A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 
Schwenn, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s , and C r i d e r . 

F i r e & C a s u a l t y Company (F & C) r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
Re f e r e e M i c h a e l Johnson's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l 
i t y o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s low back c o n d i t i o n ; and (2) g r a n t e d 
c l a i m a n t 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r t h e same 
c o n d i t i o n , i n l i e u o f a D e t e r m i n a t i o n Order awarding no permanent d i s a b i l i t y . 
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On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y and e x t e n t o f u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . C l a i m a n t has n o t s u b m i t t e d a b r i e f on r e v i e w . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , 58 a t h e a r i n g , has been employed as a l a b o r e r i n t h e l o g g i n g and 
c o n s t r u c t i o n i n d u s t r i e s f o r many y e a r s . He i n j u r e d h i s back on A p r i l 14, 1981 
when he b e n t o v e r t o p i c k up a p i e c e o f lumber a t SAIF's i n s u r e d , Bohemia, I n c . 
Dr. H i r o n s p r e s c r i b e d m e d i c a t i o n and a u t h o r i z e d two weeks o f t i m e l o s s . SAIF 
a c c e p t e d t h e c l a i m . 

I n J a n u a r y 1983, c l a i m a n t began w o r k i n g f o r Mel Sines C o n s t r u c t i o n , i n 
s u r e d by F & C. A f t e r t h r e e days o f l i f t i n g and c a r r y i n g r a i l r o a d c r o s s - t i e s , 
he had back p a i n and l e f t work. Two days l a t e r , on January 13, 1983, he sought 
t r e a t m e n t f r o m Dr. Boyd, M.D. Lumbar x - r a y s showed d e g e n e r a t i v e j o i n t d i s e a s e . 
Dr. Boyd r e l e a s e d c l a i m a n t t o work on January 17, 1983. F & C a c c e p t e d t h e 
c l a i m as n o n d i s a b l i n g . The c l a i m was r e c l a s s i f i e d as d i s a b l i n g p u r s u a n t t o a 
s t i p u l a t i o n between t h e p a r t i e s , d a t e d May 1, 1984. 

C l a i m a n t d i d n o t r e t u r n t o work f o r Mel Sines because no work was a v a i l 
a b l e . He r e t u r n e d t o Dr. Boyd i n May 1983, r e p o r t i n g i n c r e a s e d low back p a i n . 
Dr. Boyd p r e s c r i b e d p h y s i c a l t h e r a p y , t o o k c l a i m a n t o f f work f o r t h r e e weeks, 
and t h e n r e l e a s e d him t o m o d i f i e d work. By J u l y 1, 1983, c l a i m a n t was a g a i n 
a b l e t o p e r f o r m heavy work w i t h o u t d i f f i c u l t y , and Dr. Boyd r e l e a s e d him t o r e g 
u l a r work. 

On J u l y 7, 1983, c l a i m a n t began w o r k i n g f o r A l p i n e Veneers, i n s u r e d by 
SAIF. A f t e r a few months, he was t r a n s f e r r e d t o a p o s i t i o n as a c l e a n u p man. 
H i s d u t i e s on c l e a n u p i n c l u d e d w o r k i n g bent a t t h e w a i s t a t a 90 degree a n g l e 
under a conveyor c h a i n p i c k i n g up p i e c e s o f wood and p u s h i n g sawdust; s h o v e l i n g 
sawdust; and sweeping. 

I n December 1983, c l a i m a n t r e t u r n e d t o Dr. Boyd c o m p l a i n i n g o f p r o g r e s 
s i v e l y w o r s e n i n g low back p a i n , d a t i n g back t o J u l y 1983. Dr. Boyd p r e s c r i b e d 
m e d i c a t i o n and i n s t r u c t e d him t o r e t u r n as needed. 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e m i l d low back p a i n b u t sought no f u r t h e r 
t r e a t m e n t u n t i l June 4, 1984, when he e x p e r i e n c e d an i n c r e a s e i n lumbar p a i n 
w h i l e w o r k i n g c l e a n u p f o r A l p i n e Veneers. He had been w o r k i n g i n a b e n t o v e r 
p o s i t i o n f o r 45 m i n u t e s and was u n a b l e t o s t r a i g h t e n up. He sought t r e a t m e n t 
f r o m Dr. Boyd, who a u t h o r i z e d f i v e days o f t i m e l o s s . C l a i m a n t was m a r k e d l y im
p r o v e d by June 9, 1984, and Dr. Boyd p r o v i d e d no f u r t h e r t r e a t m e n t a f t e r t h a t 
d a t e . 

A D e t e r m i n a t i o n Order, i s s u e d February 25, 1985, c l o s e d t h e 1983 i n j u r y 
c l a i m w i t h F & C w i t h no award o f permanent d i s a b i l i t y . 

C l a i m a n t c u r r e n t l y e x p e r i e n c e s c o n s t a n t a c h i n g i n h i s r i g h t l o w e r back. 
He c o n t i n u e s t o work f o r A l p i n e Veneer as a c l e a n u p man. 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h SAIF/Bohemia and a new 
i n j u r y / o c c u p a t i o n a l d i s e a s e c l a i m w i t h SAIF/Alpine Veneers. SAIF i s s u e d d e n i a l s 
o f b o t h c l a i m s , and c l a i m a n t r e q u e s t e d a h e a r i n g . F & C was j o i n e d as a p a r t y , 
and i t o r a l l y d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n a t t h e b e g i n n i n g o f 
t h e h e a r i n g . 
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C l a i m a n t ' s work i n c i d e n t w i t h A l p i n e Veneers i n June 1984 d i d n o t in d e p e n 
d e n t l y c o n t r i b u t e t o a p a t h o l o g i c a l w o rsening o f h i s low back c o n d i t i o n . 

C l a i m a n t ' s c u r r e n t low back p a i n i s n o t d i s a b l i n g . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The R eferee a s s i g n e d F & C r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i 
t i o n . A l t h o u g h we do n o t e n t i r e l y agree w i t h t h e Referee's r a t i o n a l e , we agree 
w i t h h i s u l t i m a t e d e c i s i o n . 

A t c l a i m a n t ' s r e q u e s t , t h e Referee d i s m i s s e d h i s h e a r i n g r e q u e s t r e g a r d i n g 
t h e d e n i a l s i s s u e d by SAIF on b e h a l f o f Bohemia, I n c . and A l p i n e Veneers. 
C l a i m a n t r e q u e s t e d d i s m i s s a l as t o th e s e d e n i a l s f o r reasons w h i c h a r e n o t c l e a r 
f r o m t h e f i l e and a g a i n s t t h e a d v i c e o f h i s a t t o r n e y . Thus, t h e o n l y d e n i a l a t 
i s s u e a t h e a r i n g was F & C's r e s p o n s i b i l i t y d e n i a l . 

Under t h e c i r c u m s t a n c e s o f t h i s case, F & C i s r e s p o n s i b l e f o r c l a i m a n t ' s 
c o n d i t i o n u n l e s s i t can use t h e " l a s t i n j u r i o u s exposure r u l e " d e f e n s i v e l y by 
showing t h a t c l a i m a n t ' s subsequent employment w i t h A l p i n e Veneers' i n d e p e n d e n t l y 
c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f h i s c o n d i t i o n . See Hensel Phelps v. 
M i r i c h , 81 Or App 290 ( 1 9 8 6 ) ; Boise Cascade Corp. v. S t a r b u c k , 296 Or 238 
( 1 9 8 4 ) . C l a i m a n t argues t h a t F & C i s b a r r e d from u s i n g t h e r u l e d e f e n s i v e l y t o 
a v o i d r e s p o n s i b i l i t y . We d i s a g r e e . 

The Supreme Co u r t i n Ru n f t v. SAIF, 303 Or 493 ( 1 9 8 7 ) , h e l d t h a t a c a r r i e r 
c o u l d n o t use t h e l a s t i n j u r i o u s exposure r u l e d e f e n s i v e l y t o a v o i d r e s p o n s i b i l 
i t y where i t f a i l e d t o j o i n o t h e r p o t e n t i a l l y r e s p o n s i b l e c a r r i e r s . Here, 
c l a i m a n t j o i n e d t h e o t h e r p o t e n t i a l l y r e s p o n s i b l e c a r r i e r s and t h e n w i t h d r e w h i s 
h e a r i n g r e q u e s t as t o t h o s e c a r r i e r s . Under t h e s e c i r c u m s t a n c e s , F & C be a r s no 
r e s p o n s i b i l i t y f o r t h e f a c t t h a t SAIF/Alpine Veneers i s no l o n g e r a p a r t y t o 
t h i s s u i t . C onsequently, based on t h e p r o c e d u r a l a s p e c t s o f t h i s case, i t 
s h o u l d n o t be b a r r e d f r o m u s i n g t h e r u l e d e f e n s i v e l y because c l a i m a n t w i t h d r e w 
h i s c l a i m s a g a i n s t S A I F / A l p i n e Veneers. 

We must, t h e r e f o r e , address whether c l a i m a n t ' s subsequent employment w i t h 
A l p i n e Veneers i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f h i s con
d i t i o n . We c o n c l u d e t h a t i t d i d n o t . T r e a t i n g p h y s i c i a n Boyd i n i t i a l l y 
d e s c r i b e d c l a i m a n t ' s c o n d i t i o n a f t e r t h e June 1984 i n c i d e n t as an a g g r a v a t i o n o f 
h i s o l d back i n j u r y . Moreover, c l a i m a n t ' s f l a r e - u p f o l l o w i n g t h a t i n c i d e n t had 
s u b s t a n t i a l l y r e s o l v e d a f t e r 5 days o f t i m e l o s s , and he r e c e i v e d no f u r t h e r 
t r e a t m e n t a f t e r t h a t t i m e . On t h i s r e c o r d , we a r e n o t persuaded t h a t c l a i m a n t ' s 
work a c t i v i t y i n June 1984 i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g 
o f h i s low back c o n d i t i o n . 

I n r e a c h i n g t h i s d e c i s i o n , we are aware t h a t Dr. Boyd o p i n e d i n an October 
5, 1984 r e p o r t t h a t t h e June 1984 i n c i d e n t was "a new i n j u r y . " However, Dr. 
Boyd based t h i s c o n c l u s i o n on h i s o p i n i o n t h a t each o f c l a i m a n t ' s low back 
f l a r e - u p s were " u n r e l a t e d i n c i d e n t s i n t h a t each one needs s e p a r a t e c o n s i d e r a 
t i o n . " The f a c t t h a t c l a i m a n t r e q u i r e d " s e p a r a t e c o n s i d e r a t i o n " , i . e . , t r e a t 
ment, a f t e r t h e June 1984 i n c i d e n t does n o t e s t a b l i s h t h a t t h e i n c i d e n t i n d e p e n 
d e n t l y c o n t r i b u t e d t o a wor s e n i n g o f h i s c o n d i t i o n . 

A c c o r d i n g l y , we conclude t h a t F & C remains r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n , and we a f f i r m t h e Referee on t h i s i s s u e . 
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E x t e n t 

C l a i m a n t ' s i n j u r y c l a i m w i t h F & C was l a s t c l o s e d by a F e b r u a r y 1985 
D e t e r m i n a t i o n Order award i n g no permanent d i s a b i l i t y . The R e f e r e e c o n c l u d e d 
t h a t c l a i m a n t s u s t a i n e d m i n i m a l permanent low back im p a i r m e n t as a r e s u l t o f h i s 
i n j u r y w i t h F & C. Consequently, he awarded c l a i m a n t 10 p e r c e n t u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . We d i s a g r e e . 

C l a i m a n t l a s t sought t r e a t m e n t f o r h i s low back c o n d i t i o n on June 9, 1984. 
At t h a t t i m e , Dr. Boyd r e p o r t e d t h a t c l a i m a n t was 100 p e r c e n t b e t t e r , demon
s t r a t e d no t e n d e r n e s s o f t h e low back, and c o u l d move almo s t n o r m a l l y . There i s 
no m e d i c a l e v i d e n c e t h a t c l a i m a n t has s u s t a i n e d any permanent low back i m p a i r 
ment. C l a i m a n t t e s t i f i e d t h a t he e x p e r i e n c e s c o n s t a n t a c h i n g i n h i s low back 
and can no l o n g e r due heavy l i f t i n g . However, he t h e n acknowledged t h a t he had 
no t t r i e d t o do t h a t k i n d o f work s i n c e h i s 1983 i n j u r y . I n l i g h t o f t h i s 
r e c o r d , we a r e n o t persuaded t h a t c l a i m a n t ' s low back p a i n i s d i s a b l i n g , o r t h a t 
he has o t h e r w i s e s u s t a i n e d any permanent d i s a b i l i t y as a r e s u l t o f h i s compens
a b l e i n j u r y . A c c o r d i n g l y , we r e v e r s e t h e Referee's award o f permanent 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 18, 1987 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p a r t o f t h e o r d e r t h a t awarded c l a i m a n t 10 p e r c e n t (32 de g r e e s ) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back c o n d i t i o n i s r e v e r s e d . The 
Fe b r u a r y 25, 1985 D e t e r m i n a t i o n Order i s a f f i r m e d i n i t s e n t i r e t y . The r e m a i n 
der o f t h e Refer e e ' s o r d e r i s a f f i r m e d . The Board a u t h o r i z e s a c l i e n t - p a i d f e e , 
n o t t o exceed $150, p a y a b l e by F i r e & C a s u a l t y Company t o i t s c o u n s e l . 

Board Member C r i d e r , c o n c u r r i n g i n the r e s u l t . 

I concur i n t h e Board's c o n c l u s i o n t h a t F i r e & C a s u a l t y ' s d e n i a l must be 
s e t a s i d e . I do so, however, because I do n o t b e l i e v e t h a t F i r e & C a s u a l t y was 
e n t i t l e d t o use t h e l a s t i n j u r i o u s exposure r u l e d e f e n s i v e l y i n o r d e r t o s h i f t 
r e s p o n s i b i l i t y t o A l p i n e Veneer. 

The m a j o r i t y , on t h e o t h e r hand, h o l d s t h a t a l t h o u g h r e s p o n s i b i l i t y was 
t h e o n l y i s s u e a t h e a r i n g , F i r e & C a s u a l t y was e n t i t l e d t o seek t o a v o i d r e s p o n 
s i b i l i t y by e s t a b l i s h i n g t h a t A l p i n e Veneer, an employer w h i c h was n o t a p a r t y 
t o t h e p r o c e e d i n g , was r e s p o n s i b l e under t h e l a s t i n j u r i o u s exposure r u l e . I 
d i s a g r e e . 

When c o m p e n s a b i l i t y has been e s t a b l i s h e d — b y i s s u a n c e o f a .307 o r d e r , by 
c o n c e s s i o n o f t h e p a r t i e s , o r by evidence a t h e a r i n g — a n employer may n o t a v o i d 
r e s p o n s i b i l i t y by e s t a b l i s h i n g t h a t a l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d 
t o t h e compensable c o n d i t i o n u n l e s s i t has j o i n e d t h a t employer i n t h e h e a r i n g . 
R u n f t v. SAIF, 303 Or 493 (1 9 8 7 ) . The p o l i c y reasons f o r t h e r u l i n g i n R u n f t 
a r e sound and t h e y c o n t r o l t h i s case. 

The p u r p o s e o f t h e j o i n d e r r e q u i r e m e n t i s t o p r o t e c t c l a i m a n t ' s r i g h t t o 
compensation f o r a compensable i n j u r y . OAR 436-60-180 p l a c e s t h e d u t y t o make 
c e r t a i n t h a t t h e r e s p o n s i b l e i n s u r e r i s a p a r t y t o t h e p r o c e e d i n g on a d e n i a l 
s q u a r e l y on t h e i n s u r e r . We may n o t r e l i e v e t h e i n s u r e r o f t h i s d u t y s i m p l y be
cause c l a i m a n t r e q u e s t s t h a t we do so. I f we pursue t h i s c o u r s e we e l i m i n a t e 
t h e w o r k e r ' s p r o t e c t i o n by l e a v i n g him v u l n e r a b l e t o p r e s s u r e n o t t o p u r s u e 
c l a i m s a g a i n s t t h e c u r r e n t employer. 

Inasmuch as F i r e & C a s u a l t y f a i l e d t o o b j e c t t o d i s m i s s a l o f t h e r e q u e s t s 
f o r h e a r i n g on t h e d e n i a l s o f A l p i n e Veneer and Bohemia, i t may n o t e s t a b l i s h 
t h a t i t i s n o t r e s p o n s i b l e . 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID L. SMITH, Claimant 
WCB Case No. 88-13051 

ORDER ON REVIEW 
St e b b i n s & C o f f e y , C l a i m a n t A t t o r n e y s 

Acker, e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and P e r r y . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Brown's o r d e r 
w h i c h f o u n d c l a i m a n t e n t i t l e d t o temporary d i s a b i l i t y compensation f r o m October 
14, 1988 u n t i l c l a i m c l o s u r e . Claimant r e q u e s t s t h a t we c o r r e c t a s c r i v e n e r ' s 
e r r o r by a w a r d i n g t e m p o r a r y d i s a b i l i t y compensation f r o m January 14, 1988 u n t i l 
c l a i m c l o s u r e . On r e v i e w t h e i s s u e i s c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s 
a b i l i t y compensation. 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g mod
i f i c a t i o n and comments: 

The employer argues t h a t because c l a i m a n t ' s unemployment a f t e r 
J a n u a r y 13, 1988 was due t o reasons o t h e r t h a n her compensable i n j u r y , she i s 
no t e n t i t l e d t o te m p o r a r y d i s a b i l i t y compensation. We d i s a g r e e . 

As t h e Referee c o r r e c t l y n o t e d , as a p r o c e d u r a l m a t t e r , an i n j u r e d 
w o r k e r i s e n t i t l e d t o tem p o r a r y d i s a b i l i t y compensation u n t i l t h e w o r k e r i s r e 
l e a s e d t o r e g u l a r work and m e d i c a l l y s t a t i o n a r y o r t h e wo r k e r becomes m e d i c a l l y 
s t a t i o n a r y and t h e c l a i m i s c l o s e d . F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 
Or App 592 ( 1 9 8 8 ) . Temporary t o t a l d i s a b i l i t y compensation may be reduced t o 
t e m p o r a r y p a r t i a l d i s a b i l i t y compensation i f an i n j u r e d w o r k e r r e t u r n s t o modi
f i e d work. ORS 656.212; OAR 436-60-030(3); F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , s u p r a . I f t h e worker's wage a t m o d i f i e d work i s e q u a l t o o r 
g r e a t e r t h a n t h e wage on t h e d a t e o f i n j u r y , t h e amount o f t e m p o r a r y p a r t i a l 
d i s a b i l i t y due w i l l be zer o . OAR 436-60-030(2); Safeway S t o r e s v. Owsley. 91 Or 
App 475 ( 1 9 8 8 ) . 

Because c l a i m a n t r e t u r n e d t o m o d i f i e d work, t h e employer was a u t h o 
r i z e d t o reduce h i s te m p o r a r y t o t a l d i s a b i l i t y t o t e m p o r a r y p a r t i a l d i s a b i l i t y 
p u r s u a n t t o OAR 436-60-030(1) o r ( 2 ) . However,.because none o f t h e p r e r e q u i 
s i t e s t o t e r m i n a t i o n under ORS 656.268 o c c u r r e d ( c l a i m a n t was n o t r e l e a s e d f o r 
r e g u l a r work, he was n o t m e d i c a l l y s t a t i o n a r y and h i s c l a i m had n o t been 
c l o s e d ) , t h e employer was n o t a u t h o r i z e d t o c o m p l e t e l y t e r m i n a t e t e m p o r a r y d i s 
a b i l i t y compensation payments. F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , s u p r a. 
Once t h e employer w i t h d r e w i t s o f f e r o f m o d i f i e d work by l a y i n g c l a i m a n t o f f , he 
was e n t i t l e d t o r e i n s t a t e m e n t o f f u l l t emporary t o t a l d i s a b i l i t y compensation 
payments. OAR 4 3 6 - 6 0 - 0 3 0 ( 6 ) ( b ) ; Gray v. SAIF, 70 Or App 313 ( 1 9 8 4 ) . But see 
Safeway v. Owsley, supra and OAR 436-60-030(6)(b) (where c l a i m a n t i s d i s c h a r g e d 
f o r r e a s o n s u n r e l a t e d t o a compensable i n j u r y b u t a t t r i b u t a b l e t o t h e c l a i m a n t ) . 
When c l a i m a n t began r e c e i v i n g unemployment i n s u r a n c e b e n e f i t s t h e employer was 
a g a i n a u t h o r i z e d t o reduce h i s temporary d i s a b i l i t y compensation f r o m t o t a l t o 
p a r t i a l , u t i l i z i n g t h o s e b e n e f i t s as " e a r n i n g s " and i n accordance w i t h OAR 436-
6 0 - 0 3 0 ( 1 ) . W e l l s v. Pete Walker's Auto Body. 86 Or App 739 ( 1 9 8 7 ) . 

We agree w i t h c l a i m a n t t h a t t h e Referee's o r d e r c o n t a i n s a c l e r i c a l 
e r r o r . I t i s a p p a r e n t t h a t i t was i n t e n d e d t o award t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n b e g i n n i n g January 14, 1988 r a t h e r t h a t October 14, 1988. 

ORDER 

The Referee's o r d e r d a t e d November 1, 1988 i s m o d i f i e d i n p a r t and 
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a f f i r m e d i n p a r t . C l a i m a n t i s awarded temporary d i s a b i l i t y c ompensation b e g i n 
n i n g J a n u a r y 14, 1988 and u n t i l c l a i m c l o s u r e . The o r d e r i s o t h e r w i s e a f f i r m e d . 
For s e r v i c e s on r e v i e w , c l a i m a n t i s awarded a r e a s o n a b l e a t t o r n e y f e e o f $1,100, 
t o be p a i d by t h e employer. A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e employer t o i t s 
c o u n s e l , i s approved n o t t o exceed $1,098. 

March 8. 1990 C i t e as 42 Van N a t t a 500 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN K. HUFFMAN, Claimant 
WCB Case No. 85-13769 

ORDER ON RECONSIDERATION 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 
A r t h u r Stevens ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our F e b r u a r y 9, 1990 
Order on Review t h a t r e v e r s e d a Referee's award o f permanent t o t a l d i s a b i l i t y , 
b u t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f r o m 25 p e r c e n t 
(80 d e grees) t o 70 p e r c e n t (224 d e g r e e s ) . S p e c i f i c a l l y , SAIF seeks c l a r i f i c a 
t i o n o f c l a i m a n t ' s a t t o r n e y ' s e n t i t l e m e n t t o a f e e f o r s e r v i c e s on r e v i e w . 

As a r e s u l t o f t h e Referee's award o f permanent t o t a l d i s a b i l i t y , 
c l a i m a n t ' s a t t o r n e y was a l l o w e d a f e e eq u a l t o 25 p e r c e n t o f t h e award n o t t o 
exceed $2,000. SAIF r e q u e s t e d r e v i e w , c o n t e n d i n g t h a t c l a i m a n t was n o t e n t i t l e d 
t o permanent t o t a l d i s a b i l i t y . F o l l o w i n g our r e v i e w , we c o n c l u d e d t h a t t h e p e r 
manent t o t a l d i s a b i l i t y award s h o u l d be r e v e r s e d , b u t t h a t c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y award s h o u l d be i n c r e a s e d . 

Under such c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d 
t o a f e e p a y a b l e f r o m t h e i n c r e a s e d compensation c r e a t e d by o u r o r d e r . See ORS 
65 6 . 3 8 6 ( 2 ) . P u r s u a n t t o c l a i m a n t ' s r e t a i n e r agreement, t h i s f e e s h a l l n o t 
exceed $3,000. SAIF i s p e r m i t t e d t o c r e d i t t h e a t t o r n e y f e e awarded by t h e 
Ref e r e e ' s o r d e r a g a i n s t t h e a t t o r n e y f e e awarded h e r e i n . 

A c c o r d i n g l y , o u r Februa r y 9, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our F e b r u a r y 9, 1990. The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES M. SIRON, Claimant 
WCB Case No. 89-18551 

ORDER DISMISSING REQUEST FOR REVIEW 
P o z z i , e t a l , C l aimant A t t o r n e y s 

Steven D. H a l l o c k , Defense A t t o r n e y 

Cigna I n s u r a n c e has r e q u e s t e d Board r e v i e w o f Ref e r e e Tenenbaum's 
December 20, 1989 Order Denying M o t i o n t o J o i n . We have r e v i e w e d t h e r e q u e s t t o 
d e t e r m i n e w h e t h e r t h e Referee's o r d e r i s a f i n a l o r d e r , w h i c h i s s u b j e c t t o o u r 
r e v i e w . Joseph W i l s o n . 40 Van N a t t a 66 (19 8 8 ) . We con c l u d e t h a t we l a c k j u r i s 
d i c t i o n t o c o n s i d e r t h e r e q u e s t . 
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FINDINGS OF FACT 
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I n September 1989, c l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g Cigna's 
d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m . T h e r e a f t e r , Cigna moved f o r an o r d e r 
j o i n i n g two o t h e r i n s u r e r s . On December 20, 1989, t h e R eferee d e n i e d t h e 
j o i n d e r m o t i o n . On January 16, 1990, t h e Board r e c e i v e d Cigna's r e q u e s t f o r r e 
v i e w o f t h e Referee's December 20, 1989 o r d e r . 

ULTIMATE FINDINGS OF FACT 

The Referee's December 20, 1989 o r d e r - d i d n o t f i n a l l y deny o r a l l o w 
t h e c l a i m , n or d i d i t f i x t h e amount o f c l a i m a n t ' s compensation. 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one which d i s p o s e s o f a c l a i m so t h a t no f u r t h e r 
a c t i o n i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (1 9 8 4 ) . A d e c i s i o n w h i c h 
n e i t h e r d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e amount o f compensation, i s 
n o t an a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; 
M e n d e n h a l l v. SAIF, 16 Or App 136, 139 (19 7 4 ) . 

Here, t h e Referee's o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , n o r a l l o w e d , 
t h e c l a i m . Moreover, t h e o r d e r d i d n o t f i x t h e amount o f c l a i m a n t ' s compensa
t i o n . R a t h e r , t h e o r d e r d e n i e d Cigna's m o t i o n t o j o i n two o t h e r i n s u r e r s as 
p a r t i e s f o r a f u t u r e h e a r i n g . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e H e a r i n g s D i v i s i o n was r e q u i r e d 
as a r e s u l t o f t h e Referee's o r d e r , we conclude t h a t i t was n o t a f i n a l o r d e r . 
P r i c e v. SAIF, s u p r a ; Lindamood v. SAIF, supra; John C. Wood, 41 Van N a t t a 237 
( 1 9 8 9 ) . C o n s e q u e n t l y , we cannot c o n s i d e r t h e i s s u e s r a i s e d by Cigna's r e q u e s t 
f o r r e v i e w . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. 

March 9, 1990 C i t e as 42 Van N a t t a 501 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. CAIN, Claimant 
Own Mo t i o n No. 90-0041M 

OWN MOTION ORDER 
SAIF L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has v o l u n t a r i l y reopened t h e above c l a i m f o r 
t e m p o r a r y d i s a b i l i t y b e n e f i t s p u r s u a n t t o ORS 656.278. A d d i t i o n a l l y , SAIF has 
s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r m e d i c a l b e n e f i t s r e l a t e d t o h i s 
J a n u a r y 27, 1964 i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF r e 
commends r e o p e n i n g o f t h e c l a i m t o p r o v i d e m e d i c a l b e n e f i t s and r e q u e s t s t h a t 
t h e Board a u t h o r i z e reimbursement from t h e Reopened Claims Reserve f o r t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t h a t i t pays v o l u n t a r i l y and f o r m e d i c a l b e n e f i t s awarded by 
t h e Board. 

I n cases i n v o l v i n g pre-1966 i n j u r y c l a i m s , as h e r e , we may e x e r c i s e 
o u r "own m o t i o n " a u t h o r i t y t o reopen a c l a i m f o r payment o f f u r t h e r b e n e f i t s . 
ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . A f t e r r e v i e w i n g t h e r e c o r d , we a r e persuaded t h a t c l a i m a n t ' s 
compensable i n j u r y has worsened r e q u i r i n g s u r g e r y . A c c o r d i n g l y , c l a i m a n t ' s 
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c l a i m i s reopened f o r t h e payment o f m e d i c a l b e n e f i t s connected w i t h t h e t r e a t 
ment o f glaucoma i n t h e l e f t eye, and temporary d i s a b i l i t y b e n e f i t s commencing 
J u l y 10, 1989, t h e d a t e he was h o s p i t a l i z e d f o r s u r g e r y . SAIF s h a l l c o n t i n u e 
p a y i n g t e m p o r a r y d i s a b i l i t y compensation u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y 
and t h e c l a i m i s c l o s e d , o r c l a i m a n t r e t u r n s t o r e g u l a r work a t t h e r e g u l a r 
wage, w h i c h e v e r i s e a r l i e r . Reimbursement from t h e Reopened Claims Reserve i s 
a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r under OAR 438-12-055. 

I T IS SO ORDERED. 

March 9, 1990 C i t e as 42 Van N a t t a 502 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WAYNE N. GENTRY, Claimant 
Own M o t i o n No. 85-0347M 
OWN MOTION DETERMINATION 

N i c h o l s & Bogardus, A t t o r n e y s 

The Board i s s u e d i t s Own Mo t i o n Order i n t h e a b o v e - e n t i t l e d m a t t e r 
on J a n u a r y 27, 1987, r e o p e n i n g c l a i m a n t ' s c l a i m f o r a worsened c o n d i t i o n r e l a t e d 
t o h i s i n d u s t r i a l i n j u r y o f September 12, 1975. We d e c l i n e t o c l o s e t h i s c l a i m . 
The i n s u r e r has s u b m i t t e d t h e c l a i m f o r c l o s u r e , recommending an award o f perma
nent t o t a l d i s a b i l i t y . 

By l e t t e r s d a t e d June 22, 1989, and August 25, 1989, Dr. Bomengen 
d e c l a r e d c l a i m a n t " m e d i c a l l y s t a t i o n a r y " and " s t a b l e . " However, i n t h e August 
2 5 l e t t e r , Bomengen a l s o a d v i s e d t h a t c l a i m a n t was b e i n g c o n s i d e r e d f o r a p e n i l e 
p r o s t h e s i s i m p l a n t i n November. There a re no f u r t h e r r e p o r t s i n t h e r e c o r d r e 
g a r d i n g t h e p r o s p e c t i v e i m p l a n t s u r g e r y . Because s u r g e r y i s under c o n s i d e r a t i o n 
f o r t h e c o n t i n u i n g e f f e c t s o f t h e compensable i n j u r y a t t h e t i m e o f Bomengen's 
l e t t e r s , we a r e n o t persuaded by h i s d e c l a r a t i o n t h a t c l a i m a n t i s m e d i c a l l y 
s t a t i o n a r y . Absent p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t i s m e d i c a l l y s t a t i o n a r y , 
we c o n c l u d e t h a t c l a i m c l o s u r e would be premature a t t h i s t i m e . A c c o r d i n g l y , 
t h e i n s u r e r ' s own m o t i o n r e q u e s t f o r c l a i m c l o s u r e i s d e n i e d . 

P a r e n t h e t i c a l l y , we n o t e t h a t t h e Court o f Appeals has h e l d t h a t t h e 
Board's own m o t i o n a u t h o r i t y t o award permanent d i s a b i l i t y b e n e f i t s ceased when 
t h e c u r r e n t own m o t i o n law became e f f e c t i v e on January 1, 1988. Independent 
Paper S t o c k v. Wincer, 100 Or App 625 (March 7, 1990). The c o u r t f u r t h e r h e l d 
t h a t OAR 438-12-018, upon whi c h t h e Board r e l i e d i n awardin g permanent 
d i s a b i l i t y on c l a i m s t h a t were reopened b e f o r e January 1, 1988, i m p e r m i s s i b l y 
exceeded t h e Board's s t a t u t o r y a u t h o r i t y . I d . Consequently, when m e d i c a l 
r e p o r t s p e r s u a s i v e l y i n d i c a t e t h a t c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h i s 
c l a i m i s s u b m i t t e d t o us f o r c l o s u r e , we w i l l n o t be a u t h o r i z e d t o award any 
permanent d i s a b i l i t y b e n e f i t s on t h e c l a i m . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
KERRY L. LAURITSEN, Claimant 

Own M o t i o n Nos. 87-0283M & 86-0570M 
OWN MOTION ORDER ON RECONSIDERATION 
G a l t o n , e t a l , C laimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

Counsel f o r L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n and CNA I n s u r 
ance Companies seek Board a u t h o r i z a t i o n o f c l i e n t - p a i d f e e s f o r s e r v i c e s i n t h i s 
m a t t e r w h i c h c u l m i n a t e d i n our March 16, 1988, Own M o t i o n Order. The s t a t e m e n t s 
o f s e r v i c e s f r o m c o u n s e l were s u b m i t t e d w i t h i n 30 days o f t h e Board's o r d e r . 
See f o r m e r OAR 438-15-027(1) ( c ) (WCB Order No. 5-1987.). 

A f t e r r e v i e w i n g t h e s t a t e m e n t s o f s e r v i c e s and a t t o r n e y r e t a i n e r 
agreements s u b m i t t e d by b o t h c o u n s e l and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(6), t h e Board approves t h e f o l l o w i n g c l i e n t - p a i d f e e s : (1) n o t 
t o exceed $1,570, p a y a b l e from L i b e r t y Northwest t o i t s c o u n s e l ; and (2) n o t t o 
exceed $32, pa y a b l e f r o m CNA In s u r a n c e Company t o i t s c o u n s e l . 

We n o t e , however, t h a t Board a p p r o v a l o f a c l i e n t - p a i d f e e i s n o t 
r e q u i r e d where t h e t o t a l f o r t h e l e g a l s e r v i c e s does n o t exceed $500 and no r e 
q u e s t f o r h e a r i n g has been f i l e d . OAR 438-15-020. T h e r e f o r e , i t was n o t neces
s a r y t h a t c o u n s e l f o r CNA o b t a i n our a p p r o v a l . 

I T IS SO ORDERED. 

March 9, 1990 C i t e as 42 Van N a t t a 503 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN K. MALSOM, Claimant 
WCB Case No. 87-08556 

ORDER ON REVIEW 
Cash P e r r i n e , Claimant A t t o r n e y 

Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M i c h a e l Johnson's 
o r d e r t h a t : (1) d e c l i n e d t o award temporary t o t a l d i s a b i l i t y compensation r e 
g a r d i n g h e r a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and (2) d e c l i n e d t o 
assess a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d u n r e a s o n a b l e r e f u s a l 
t o pay t h a t compensation. The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
On r e v i e w , t h e i s s u e s a r e scope o f r e v i e w , a g g r a v a t i o n , e n t i t l e m e n t t o te m p o r a r y 
t o t a l d i s a b i l i t y compensation, p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e on t h e 
t e m p o r a r y t o t a l d i s a b i l i t y compensation, p e n a l t y and a t t o r n e y f e e i s s u e s . 

FINDINGS OF FACT 

C l a i m a n t , 46 a t h e a r i n g , compensably i n j u r e d h er low back i n A p r i l 1984 
w h i l e employed as a w a i t r e s s / b a r t e n d e r . She sought m e d i c a l t r e a t m e n t f r o m Dr. 
R i e s , a c h i r o p r a c t o r , who diagnosed a lumbar and c e r v i c a l s t r a i n . The i n s u r e r 
a c c e p t e d t h e i n j u r y , and t h e c l a i m was c l o s e d w i t h o u t permanent d i s a b i l i t y by 
N o t i c e o f C l o s u r e , i s s u e d December 4, 1984. 

F o l l o w i n g c l a i m c l o s u r e , c l a i m a n t c o n t i n u e d t o r e c e i v e c h i r o p r a c t i c c a r e 
and e x p e r i e n c e d o c c a s i o n a l f l a r e - u p s o f low back p a i n . On March 3, 1987, Dr. 



504 Karen K. Malsom. 42 Van N a t t a 503 (1990) 

S u l t a n y , a r h e u m a t o l o g y and i n t e r n a l m e d i c i n e s p e c i a l i s t , examined c l a i m a n t f o r 
t h e i n s u r e r . I n t h e c ourse o f S u l t a n y ' s independent m e d i c a l e x a m i n a t i o n ( I M E ) , 
c l a i m a n t e x p e r i e n c e d an a c u t e f l a r e - u p o f low back p a i n f o l l o w i n g a range o f 
m o t i o n t e s t . Dr. Ries t h e n r e f e r r e d her t o Dr. K e n d r i c k , a n e u r o l o g i s t . 
K e n d r i c k o r d e r e d new x - r a y s and an MRI, which d i s c l o s e d : 

" [ A ] moderate t o l a r g e s i z e d h e r n i a t e d fragment o f 
d i s c m a t e r i a l e x t e n d i n g i n t o t h e r i g h t l a t e r a l r e 
cess a t t h e 4-5 l e v e l compromising t h e r i g h t f i f t h 
lumbar r o o t . " 

C l a i m a n t was n o t employed a t t h e t i m e o f t h e March 1987 IME. F o l l o w i n g 
her compensable i n j u r y o f A p r i l 1984, she worked f o r s e v e r a l months b u t f i n a l l y 
q u i t due t o low back p a i n . She r e t u r n e d t o work a g a i n a few months l a t e r b u t , 
as b e f o r e , had t o q u i t w o r k i n g s e v e r a l months l a t e r due t o back p a i n . She 
worked i n a r e s t a u r a n t f o r a s h o r t t i m e i n 1985, b u t she was n o t a b l e t o con
t i n u e because o f back p a i n and i r r i t a b i l i t y . She worked a t a s m a l l g r o c e r y -
l i q u o r s t o r e f o r a few months i n 1986, and t h e n q u i t due t o back p a i n . 

On A p r i l 19, 1987, t h e i n s u r e r r e c e i v e d a Supplemental M e d i c a l R e p o r t f r o m 
Dr. R i e s a d v i s i n g t h a t c l a i m a n t had s u f f e r e d an " a g g r a v a t i o n [ s i c ] t o h e r s p i n e 
d u r i n g t h e IME exam i n P o r t l a n d . " The ne x t day, Dr. K e n d r i c k p e r f o r m e d a 
m i c r o l u m b a r d i s k e c t o m y a t t h e r i g h t L5-S1 i n t e r s p a c e . 

On May 20, 1987, t h e i n s u r e r f o r m a l l y d e n i e d payment o f i n t e r i m compensa
t i o n on t h e b a s i s t h a t c l a i m a n t was n o t employed a t t h e t i m e o f h e r a l l e g e d 
a g g r a v a t i o n . The i n s u r e r f o r m a l l y d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m and her 
c u r r e n t m e d i c a l t r e a t m e n t on August 13, 1987. 

ULTIMATE FINDINGS OF-FACT 

C l a i m a n t ' s compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her 
h e r n i a t e d d i s c and r e l a t e d need f o r t r e a t m e n t . 

C l a i m a n t d i d n o t v o l u n t a r i l y w i t h d r a w from t h e l a b o r f o r c e p r i o r t o her 
a g g r a v a t i o n i n March 1987. She was w i l l i n g t o seek work, made r e a s o n a b l e 
e f f o r t s t o f i n d work and, i n f a c t , h e l d s e v e r a l j o b s f o l l o w i n g h e r compensable 
i n j u r y i n A p r i l 1984. 

The i n s u r e r ' s f a i l u r e t o pay temporary d i s a b i l i t y compensation was 
u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

Scope o f R e v i e w / A g g r a v a t i o n 

The R e f e r e e a n a l y z e d c l a i m a n t ' s c l a i m as one f o r c o n t i n u i n g m e d i c a l s e r 
v i c e s under ORS 656.245. We i n s t e a d a n a l y z e t h e c l a i m as one f o r a g g r a v a t i o n 
under ORS 656.273. 

An i n s u r e r can deny an a g g r a v a t i o n c l a i m because t h e c o n d i t i o n i s n o t 
c a u s a l l y r e l a t e d t o t h e compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e , o r because 
c l a i m a n t has n o t s u s t a i n e d a w o r s e n i n g s i n c e t h e l a s t arrangement o f compensa
t i o n . S m i t h v. SAIF, 302 Or 396 (19 8 6 ) . On r e v i e w , t h e i n s u r e r c h a l l e n g e s 
c l a i m a n t ' s a g g r a v a t i o n c l a i m on b o t h grounds. However, t h e i n s u r e r ' s d e n i a l was 
i s s u e d s o l e l y on c o m p e n s a b i l i t y grounds, and i t d i d n o t r a i s e a w o r s e n i n g 
c h a l l e n g e a t h e a r i n g . ( T r . 8 ) . Under t h e s e c i r c u m s t a n c e s , i t w o u l d n o t be 
p r o p e r f o r t h e Board t o address t h e w o r s e n i n g i s s u e on r e v i e w . See Anderson v. 
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West Union V i l l a g e Square, 44 Or App 685 ( 1 9 8 0 ) ; Neelv v. SAIF, 43 Or App 319 
( 1 9 7 9 ) . P a t r i c i a N. H a l l , 40 Van N a t t a 1873 ( 1 9 8 8 ) . 

A c c o r d i n g l y , we c o n f i n e our r e v i e w t o t h e c a u s a t i o n i s s u e . The R e f e r e e 
c o n c l u d e d t h a t c l a i m a n t ' s 1984 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s c u r 
r e n t low back c o n d i t i o n . We agree and adopt t h e Referee's o p i n i o n and r a t i o n a l e 
s u b j e c t t o t h e above comment. 

E n t i t l e m e n t t o Temporary T o t a l D i s a b i l i t y 

A w o r k e r who r e t i r e s from t h e l a b o r f o r c e p r i o r t o an a g g r a v a t i o n i s n o t 
e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . O u t r i g h t v. Weyerhaeuser Co., 
299 Or 290 ( 1 9 8 5 ) . The Referee found t h a t c l a i m a n t was n o t e n t i t l e d t o tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s because she was n o t employed a t t h e t i m e o f her 
March 1987 a g g r a v a t i o n . We d i s a g r e e . 

C l a i m a n t c o n t i n u e d t o work and seek work f o l l o w i n g her compensable i n j u r y 
i n A p r i l 1984. She worked a t s e v e r a l d i f f e r e n t r e s t a u r a n t s and one g r o c e r y 
s t o r e . She l e f t t h o s e j o b s because o f low back p a i n r e l a t e d t o h e r compensable 
i n j u r y , n o t because she was no l o n g e r w i l l i n g t o work. On t h i s r e c o r d , we con
c l u d e t h a t c l a i m a n t had n o t w i t h d r a w n from t h e work f o r c e a t t h e t i m e o f t h e 
March 1987 a g g r a v a t i o n . Chapel o f Memories v. D a v i s , 91 Or App 232 ( 1 9 8 8 ) ; 
Svkes v. Weyerhaeuser Co.. 90 Or App 41 ( 1 9 8 8 ) . A c c o r d i n g l y , c l a i m a n t i s 
e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s commencing March 3, 1987, t h e 
d a t e o f h e r a g g r a v a t i o n . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends t h a t she i s e n t i t l e d t o a p e n a l t y and a s s o c i a t e d a t t o r 
ney f e e r e g a r d i n g t h e i n s u r e r ' s f a i l u r e t o pay t e m p o r a r y t o t a l d i s a b i l i t y com
p e n s a t i o n . We agree. 

The i n s u r e r ' s May 20, 1987 d e n i a l c o n t a i n e d t h e f o l l o w i n g s t a t e m e n t : ". . 
. s i n c e you were n o t employed a t t h e t i m e o f your a l l e g e d a g g r a v a t i o n , t i m e l o s s 
compensation i s n o t owing." The mere f a c t t h a t c l a i m a n t was n o t w o r k i n g a t t h e 
t i m e o f an a g g r a v a t i o n i s n o t s u f f i c i e n t t o e s t a b l i s h t h a t she had w i t h d r a w n 
f r o m t h e l a b o r f o r c e . The d e n i a l p r o v i d e d no o t h e r b a s i s f o r d e n y i n g t i m e l o s s , 
and t h e i n s u r e r has n o t demonstrated t h a t i t based i t s d e n i a l on o t h e r i n f o r m a 
t i o n p r o v i d i n g a r e a s o n a b l e b a s i s f o r t h e d e n i a l . For t h i s r e a s o n , we c o n c l u d e 
t h a t t h e i n s u r e r ' s d e n i a l was unreasonable. 

Moreover, even i f t h e d e n i a l had n o t been u n r e a s o n a b l e on i t s f a c e , t h e 
i n s u r e r a c t e d u n r e a s o n a b l y i n n o t p a y i n g i n t e r i m compensation oh c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . The i n s u r e r r e c e i v e d Dr. R i e s ' a g g r a v a t i o n r e p o r t on A p r i l 
19, 1987. I t d i d n o t pay i n t e r i m compensation b e n e f i t s p r i o r t o i t s a g g r a v a t i o n 
d e n i a l o f August 13, 1987. The purpose o f i n t e r i m compensation i s t o encourage 
t h e prompt acceptance o r d e n i a l o f a c l a i m . Jones v. Emanual H o s p i t a l , 280 Or 
147, 151 ( 1 9 7 7 ) . That purpose was c i r c u m v e n t e d by t h e i n s u r e r ' s May 1987 d e n i a l 
o f t i m e l o s s b e n e f i t s . 

A c c o r d i n g l y , we r e v e r s e t h e Referee on t h i s i s s u e and assess a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e . ORS 656.262(10) and 656.382(1). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March, 14, 1988, as adhered t o and r e p u b l i s h e d 
June 29, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e 
o r d e r t h a t d e c l i n e d t o award c l a i m a n t t emporary t o t a l d i s a b i l i t y compensation :o 
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r e v e r s e d . That p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o assess a p e n a l t y and asso
c i a t e d a t t o r n e y f e e r e g a r d i n g t h e i n s u r e r ' s f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y 
c o mpensation i s r e v e r s e d . The i n s u r e r i s i n s t r u c t e d t o pay t e m p o r a r y d i s a b i l i t y 
c o mpensation commencing March 3, 1987 and t o c o n t i n u e t o pay such compensation 
u n t i l t h e s e b e n e f i t s can be t e r m i n a t e d i n accordance w i t h law. C l a i m a n t i s 
awarded a p e n a l t y i n t h e amount o f 25 p e r c e n t o f t h e t e m p o r a r y t o t a l d i s a b i l i t y 
c ompensation due under t h i s o r d e r up t o t h e t i m e o f h e a r i n g . For s e r v i c e s r e 
g a r d i n g t h e p e n a l t y i s s u e , c3.aima.nt'a a t t o r n e y i s awarded an assessed f e e o f 
$500, p a y a b l e by t h e i n s u r e r . The remainder o f t h e o r d e r i s a f f i r m e d . 
CJ.aimant's a t t o r n e y i s a l l o w e d an approved f e e , i n t h e amount o f 25 p e r c e n t o f 
t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y compensation awarded under t h i s o r d e r , n o t t o 
exceed t h e $3,000 maximum f e e p r o v i d e d by r e t a i n e r agreement. For s e r v i c e s on 
r e v i e w r e g a r d i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed fee? i n t h e amount, o f £750, payable by t h e i n s u r e r . The Board a u t h o 
r i z e s a c l i e n t - p a i d f e e , n o t t o exceed 1,284.50, pay a b l e by t h e i n s u r e r t o i t s 
c o u n s e l . 

March 9. 1990 ••• • ; C i t e as 42 Van N a t t a 506 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
J . »„. McALISTKR, C l a i m a n t 
Own M o t i o n ? i c 88-0218M 

OWN MOTION ORDER REVIEWING CARR13R CLOSURE 
Longo, Ed.er 6 Lo v e j o y , C l a i m a n t A t t o r n e y s 
SAIF L e g a l Department, Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d t h a t t h e Board r e v i e w t h e SAIF C o r p o r a t i o n ' s 
June J>8, 1989 N o t i c e o f C l o s u r e i n t h e a f o r e m e n t i o n e d case. The r e q u e s t was r e 
c e i v e d by t h e Board on F e b r u a r y 28, 1990. 

C l a i m a n t p r e v i o u s l y s u b m i t t e d a r e q u e s t f o r h e a r i n g , c i t i n g i s s u e s 
o f p r e m a t u r e c l o s u r e . a n d scheduled permanent d i s a b i l i t y . I n t h a t case c l a i m a n t 
sought t o c h a l l e n g e t h e N o t i c e o f C l o s u r e . That h e a r i n g r e q u e s t f o r h e a r i n g was 
d i s m i s s e d O c t o b e r 6, 1989, f o r l a c k o f subject', m a t t e r j u r i s d i c t i o n . WCB Case 
No. 89-13536. C o n t r a r y t o c l a i m a n t ' s c o n t e n t i o n s , t h e o r d e r appears t o be 
f i n a l . 

Under Board r u l e s , a r e q u e s t f o r r e v i e w o f a c a r r i e r c l o s u r e s h a l l 
be f i J . e d w i t h t h e Board.. • The.request.,must be s u b m i t t e d t o t h e Board i n a t i m e l y 
manner. See OAR 438-12-060(1). I n o r d e r t o be t i m e l y , t h e r e q u e s t f o r r e v i e w 
must be s u b m i t t e d w i t h i n 60 days o f t h e d a t e o f m a i l i n g d a t e o f t h e N o t i c e o f 
C l o s u r e . I d . Here, c l a i m a n t ' s r e q u e s t f o r r e v i e w was u n t i m e l y , as i t was n o t 
f i l e d w i t h t h e Board u n t i l F e b r u a r y 28, 1990. 

A c c o r d i n g l y , , t h e r e q u e s t f o r r e v i e w o f t h e N o t i c e o f C l o s u r e i s 
d e n i e d . 

I T IS SO ORDERED. 

http://c3.aima.nt
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES L. BURSAW, Claimant 
WCB Case No. 85-09497 

ORDER ON REVIEW 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h : 
(1) f o u n d t h a t c l a i m a n t ' s s h o u l d e r c o n d i t i o n was n o t p r e m a t u r e l y c l o s e d ; (2) i n 
c r e a s e d h i s unscheduled permanent d i s a b i l i t y award f o r h i s l e f t s h o u l d e r c o n d i 
t i o n f r o m 25 p e r c e n t (80 degrees) as awarded by a D e t e r m i n a t i o n Order, t o 35 
p e r c e n t (112 d e g r e e s ) ; (3) d e c l i n e d t o award sched u l e d permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s l e f t arm; (4) foun d t h a t SAIF d i d n o t 
i m p r o p e r l y o f f s e t amounts o f temporary t o t a l d i s a b i l i t y ; and (5) d e c l i n e d t o 
award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation. On r e v i e w t h e i s s u e s a r e 
e x t e n t o f permanent d i s a b i l i t y , premature c l o s u r e , o f f s e t s and t e m p o r a r y t o t a l 
d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

On September 9, 1986, SAIF i s s u e d a " N o t i c e o f T r a i n i n g End, E f f e c 
t i v e Date 8-28-86." (Ex. 4 2 ) . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n w i t h t h e f o l l o w i n g 
e x c e p t i o n . 

A t h e a r i n g , c l a i m a n t r a i s e d t h e i s s u e o f h i s e n t i t l e m e n t t o tempo
r a r y t o t a l d i s a b i l i t y a f t e r August 28, 1986. SAIF r a i s e d no o b j e c t i o n . How
e v e r , t h e Ref e r e e d i d n o t d i s c u s s t h i s i s s u e i n h i s O p i n i o n and Order. We do so 
now. I n t h i s r e g a r d , SAIF's l e t t e r o f September 9, 1986, p u r p o r t s t o r e t r o 
a c t i v e l y t e r m i n a t e c l a i m a n t ' s t r a i n i n g because c l a i m a n t was n o t a c t i v e l y p a r t i c 
i p a t i n g i n t h e program. Such r e t r o a c t i v e t e r m i n a t i o n i s i n c o n s i s t e n t w i t h t h e 
a d m i n i s t r a t i v e r u l e s g o v e r n i n g t r a i n i n g p l a n s . Former OAR 4 3 6 - 1 2 0 - 1 4 0 ( 1 ) ( d ) , 
(now OAR 43 6 - 1 2 0 - 0 8 5 ( 1 0 ) ) . A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t i s e n t i t l e d 
t o t e m p o r a r y t o t a l d i s a b i l i t y t h r o u g h September 9, 1986, t h e d a t e o f n o t i c e o f 
t h e t e r m i n a t i o n o f t h e t r a i n i n g program. 

ORDER 

The Referee's o r d e r d a t e d September 23, 1988 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . C l a i m a n t i s awarded temporary t o t a l d i s a b i l i t y b e n e f i t s f r o m 
August 29, 1986, t h r o u g h September 9, 1986. The remainder o f t h e Re f e r e e ' s 
o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
HERMAN C. HICKMAN, Claimant 

WCB Case No. 87-07560 
ORDER ON REVIEW 

B r o t h e r s , e t a l , Claimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Myers' o r d e r 
t h a t g r a n t e d c l a i m a n t an award o f permanent t o t a l d i s a b i l i t y . On r e v i e w , t h e 
i s s u e i s e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s o f f a c t . 

ULTIMATE FINDINGS OF FACT 

Work t h a t c l a i m a n t i s capable o f p e r f o r m i n g i s a v a i l a b l e i n t h e 
l a b o r m a r k e t . 

C l a i m a n t has n o t lo o k e d f o r work s i n c e F e b r u a r y 1986. I t w o u l d n o t 
be f u t i l e f o r him t o do so. 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

Under t h e "odd l o t " d o c t r i n e , a d i s a b l e d p e r s o n may r e m a i n c a p a b l e 
o f p e r f o r m i n g work o f some k i n d b u t s t i l l be pe r m a n e n t l y d i s a b l e d due t o a com
b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s w h i c h e f f e c t i v e l y f o r e c l o s e him 
from g a i n f u l employment. L i v e s a v v. SAIF, 55 Or App 390 ( 1 9 8 1 ) . Such nonmedi
c a l c o n s i d e r a t i o n s i n c l u d e age, e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , 
m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n s , as w e l l as t h e c o n d i t i o n s o f t h e l a b o r 
m a r k e t . I d . 

When an i n j u r e d worker has some c a p a c i t y f o r employment, he i s 
s t a t u t o r i l y r e q u i r e d t o make re a s o n a b l e e f f o r t s t o f i n d work, a l t h o u g h he need 
n o t engage i n j o b s e e k i n g a c t i v i t i e s t h a t , i n a l l p r a c t i c a l i t y , w o u l d be f u t i l e . 
ORS 656.206; Sm i t h v. Brooks-Scanlon, 54 Or App 730 (1 9 8 1 ) . The u l t i m a t e d e t e r 
m i n a t i o n o f d i s a b i l i t y must be based on t h e c l a i m a n t ' s c u r r e n t c o n d i t i o n , n o t on 
h i s p o t e n t i a l f o r f u t u r e employment a f t e r r e t r a i n i n g . Gettman v. SAIF, 289 Or 
609 ( 1 9 8 0 ) . 

The R e f e r e e fo u n d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d on t h e b a s i s o f h i s p h y s i c a l c o n d i t i o n a l o n e , b u t he co n c l u d e d t h a t 
c l a i m a n t had no t r a n s f e r a b l e s k i l l s f o r r e g u l a r s e d e n t a r y work. The Re f e r e e 
f o u n d t h a t i t w o u ld have been f u t i l e f o r c l a i m a n t t o se a r c h f o r r e g u l a r 
s e d e n t a r y work. We d i s a g r e e . 

F i n d i n g s o f f u t i l i t y a r e r e s e r v e d f o r t h e extreme s i t u a t i o n where, 
f o r example, t h e r e c o r d shows t h e i n d i v i d u a l i s p h y s i c a l l y t o t a l l y d i s a b l e d o r 
i s n o t c a p a b l e o f r e t r a i n i n g . See Georgia P a c i f i c Corp. v. P e r r y , 92 Or App 56 
(1 9 8 8 ) . Here, c l a i m a n t ' s v o c a t i o n a l c o n s u l t a n t , D a n i e l G a i t h e r , t e s t i f i e d t h a t 
c l a i m a n t was, w i t h i n t h e d o c t o r s ' r e s t r i c t i o n s , c apable o f d o i n g bench work t h a t 
u t i l i z e d h i s c u r r e n t s k i l l s and a b i l i t i e s . I n a d d i t i o n , Mr. G a i t h e r t e s t i f i e d 
t h a t such work was a v a i l a b l e i n t h e l a b o r market. Moreover, Mr. G a i t h e r r e 
p o r t e d t h a t c l a i m a n t has t r a n s f e r a b l e s k i l l s f o r p e r f o r m i n g t h e j o b o f 
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m i l l w r i g h t s u p e r v i s o r . Under t h e c i r c u m s t a n c e s , we con c l u d e t h a t c l a i m a n t has 
f a i l e d t o pr o v e t h a t e f f o r t s t o seek work would have been f u t i l e and we r e v e r s e 
t h e R e f e r e e ' s award o f permanent t o t a l d i s a b i l i t y . 

S cheduled d i s a b i l i t y 

The c r i t e r i a f o r t h e r a t i n g o f scheduled d i s a b i l i t y i s t h e permanent 
l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e i n d u s t r i a l i n j u r y . ORS 
65 6 . 2 1 4 ( 2 ) . Former OAR 436-30-330 and 436-30-340 s e t f o r t h g u i d e l i n e s t o a s s i s t 
i n t h e d e t e r m i n a t i o n o f t h e e x t e n t o f permanent d i s a b i l i t y caused by a f o o t 
i n j u r y . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . SAIF v. Baer, 61 Or App 335 (19 8 3 ) . 

Here, we a r e persuaded t h a t c l a i m a n t has s u f f e r e d s e v e r e permanent 
i m p a i r m e n t o f h i s l e f t f o o t as a r e s u l t o f h i s compensable i n j u r y . C l a i m a n t ' s 
t r e a t i n g p o d i a t r i s t , Dr. Evoy, r a t e d c l a i m a n t ' s i m p a i r m e n t as b e i n g 100 p e r c e n t 
l o s s o f h i s f o o t , as c o n s i s t e n t w i t h a s h o r t l e g a m p u t a t i o n . Dr. Su l k o s k y , 
M.D., r a t e d c l a i m a n t ' s impairment as b e i n g e q u a l t o a below-the-knee a m p u t a t i o n . 
He f u r t h e r r e p o r t e d t h a t c l a i m a n t had no f u n c t i o n i n h i s f o o t . 

F o l l o w i n g o u r de novo r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we 
co n c l u d e t h a t an award o f 100 p e r c e n t (135 degrees) permanent s c h e d u l e d d i s a b i l 
i t y , a p p r o p r i a t e l y compensates c l a i m a n t f o r t h e t o t a l permanent l o s s o f use o r 
f u n c t i o n o f h i s l e f t f o o t ( a n k l e ) . 

ORDER 

The Referee's o r d e r , d a t e d January 22, 1988, as r e c o n s i d e r e d March 
16, 1988, i s r e v e r s e d . The award o f permanent t o t a l d i s a b i l i t y b e n e f i t s i s 
r e v e r s e d . The D e t e r m i n a t i o n Order i s m o d i f i e d t o award c l a i m a n t 65 p e r c e n t 
(87.75 degrees) sche d u l e d permanent d i s a b i l i t y i n a d d i t i o n t o c l a i m a n t ' s p r i o r 
award o f 35 p e r c e n t (47.25 degrees) scheduled d i s a b i l i t y f o r a t o t a l award t o 
d a t e o f 100 p e r c e n t (135 degrees) scheduled permanent l e f t f o o t d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e a t t o r n e y f e e o f 25 p e r c e n t o f t h e 
a d d i t i o n a l s c h e d u l e d permanent d i s a b i l i t y awarded by t h e o r d e r , n o t t o exceed 
$3,800. The employer i s p e r m i t t e d t o c r e d i t t h e a t t o r n e y f e e awarded by t h e 
Re f e r e e ' s o r d e r a g a i n s t t h e a t t o r n e y f e e awarded h e r e i n . A c l i e n t - p a i d f e e , n o t 
t o exceed $1,254, i s approved. 

March 12, 1990 : C i t e as 42 Van N a t t a 509 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANKLIN JEFFERSON, Claimant 

WCB Case No. 89-01963 
ORDER DENYING MOTION TO DISMISS 

H. Adunni Warren, Cl a i m a n t A t t o r n e y 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has moved f o r an o r d e r d i s m i s s i n g c l a i m a n t ' s 
r e q u e s t f o r Board r e v i e w o f a Referee's o r d e r on t h e ground t h a t n o t i c e o f t h e 
r e q u e s t was n o t t i m e l y p r o v i d e d t o t h e p a r t i e s . The m o t i o n i s d e n i e d . 

FINDINGS OF FACT 

The Referee's o r d e r i s s u e d December 27, 1989. On Jan u a r y 26, 1990, 
c l a i m a n t m a i l e d by c e r t i f i e d m a i l h i s r e q u e s t f o r r e v i e w o f t h e Re f e r e e ' s o r d e r 
t o t h e Board. The r e q u e s t a l s o c o n t a i n e d a c e r t i f i c a t e o f s e r v i c e i n d i c a t i n g 
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t h a t a copy had been m a i l e d t o SAIF and i t s l e g a l c o u n s e l on January 26, 1990 t o 
SAIF's Salem addres s . 

On January 3 1 , 1990, t h e Board m a i l e d a c o m p u t e r - g e n e r a t e d l e t t e r t o 
t h e p a r t i e s a c k n o w l e d g i n g a r e q u e s t f o r r e v i e w . SAIF r e c e i v e d t h i s acknowledg
ment on F e b r u a r y 1, 1990. N e i t h e r SAIF nor i t s P o r t l a n d l e g a l c o u n s e l r e c e i v e d 
a copy o f c l a i m a n t ' s r e q u e s t f o r r e v i e w . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s r e q u e s t f o r r e v i e w was m a i l e d t o t h e Board w i t h i n 30 days 
f r o m t h e R e f e r e e ' s o r d e r . Copies o f t h e r e q u e s t were m a i l e d t o SAIF and i t s 
c o u n s e l w i t h i n 30 days from t h e d a t e o f t h e Referee's o r d e r . 

CONCLUSIONS OF LAW 

A Refer e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on 
wh i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s 
Board r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w 
s h a l l be m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l 
p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295( 2 ) . 

Compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e 
r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . I n t h e 
absence o f p r e j u d i c e t o a p a r t y , t i m e l y s e r v i c e o f a r e q u e s t f o r r e v i e w on an 
employer's i n s u r e r o r a t t o r n e y , i s s u f f i c i e n t compliance w i t h ORS 656.295(2) t o 
v e s t j u r i s d i c t i o n w i t h t h e Board. Argonaut I n s u r a n c e Co. v. K i n g , s u p r a , pages 
850-51; N o l l e n v. SAIF, 23 Or App 420, 423 (1 9 7 5 ) . 

I f f i l i n g o f a r e q u e s t f o r Board r e v i e w o f a Re f e r e e ' s o r d e r i s 
ac c o m p l i s h e d by m a i l i n g , i t s h a l l be presumed t h a t t h e r e q u e s t was m a i l e d on t h e 
d a t e shown on a r e c e i p t f o r r e g i s t e r e d o r c e r t i f i e d m a i l b e a r i n g t h e stamp o f 
t h e U n i t e d S t a t e s P o s t a l S e r v i c e showing t h e d a t e o f m a i l i n g . OAR 438-05-
0 4 6 ( 1 ) ( b ) . I f t h e r e q u e s t i s n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and t h e 
r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Board a f t e r t h e d a t e f o r f i l i n g , i t s h a l l be 
presumed t h a t t h e m a i l i n g was u n t i m e l y u n l e s s t h e f i l i n g p a r t y e s t a b l i s h e s t h a t 
t h e m a i l i n g was t i m e l y . I d . 

Here, t h e 3 0 t h day a f t e r t h e Referee's December 27, 1989 o r d e r was 
January 26, 1990. C l a i m a n t ' s r e q u e s t f o r Board r e v i e w was f i l e d J a n u a r y 26, 
1990, t h e d a t e h i s r e q u e s t was m a i l e d by c e r t i f i e d m a i l . See OAR 438-05-
0 4 6 ( 1 ) ( b ) . C o n s e q u e n t l y , c l a i m a n t ' s r e q u e s t was t i m e l y m a i l e d t o t h e Board. 
See ORS 6 5 6 . 2 8 9 ( 3 ) . 

E n c l o s i n g an a f f i d a v i t f rom i t s l e g a l c o u n s e l , SAIF a s s e r t s t h a t i t 
d i d n o t r e c e i v e a copy o f c l a i m a n t ' s r e q u e s t f o r r e v i e w . C o n s e q u e n t l y , SAIF 
contends t h a t i t s f i r s t n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w o c c u r r e d when 
SAIF r e c e i v e d t h e Board's February 1, 1990 acknowledgment l e t t e r . F e b r u a r y 1, 
1990 i s more t h a n 30 days a f t e r t h e Referee's December 27, 1989 o r d e r . 

I n response t o SAIF's m o t i o n t o d i s m i s s , c l a i m a n t has s u b m i t t e d an 
a f f i d a v i t f r o m h i s a t t o r n e y ' s l e g a l a s s i s t a n t . The a s s i s t a n t s t a t e s t h a t he 
m a i l e d c o p i e s o f t h e r e q u e s t f o r r e v i e w t o SAIF and i t s l e g a l c o u n s e l on Jan u a r y 
26, 1990. T h i s a f f i d a v i t c o i n c i d e s w i t h t h e c e r t i f i c a t e o f m a i l i n g p r e v i o u s l y 
c o n t a i n e d i n c l a i m a n t ' s r e q u e s t f o r r e v i e w . 

C l a i m a n t ' s p r o o f o f s e r v i c e by m a i l i s i n compliance w i t h t h e 
Board's r u l e s . See OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( a ) , (b) . Thus, t h i s s e r v i c e by m a i l was 
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co m p l e t e upon m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( a ) . SAIF's a p p a r e n t l a c k o f r e c e i p t 
o f t h e c o p i e s o f c l a i m a n t ' s r e q u e s t f o r r e v i e w does n o t e s t a b l i s h t h a t c o p i e s 
were n o t m a i l e d t o SAIF and i t s counsel as p r e v i o u s l y c e r t i f i e d . 

F i n a l l y , no c o n t e n t i o n has been made t h a t SAIF's i n s u r e d has been 
p r e j u d i c e d by n o t d i r e c t l y r e c e i v i n g n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w . 
Absent such a f i n d i n g , we h o l d t h a t c l a i m a n t ' s t i m e l y s e r v i c e upon SAIF and i t s 
c o u n s e l i s adequate compliance w i t h ORS 656.295(2). 

A c c o r d i n g l y , t h e mo t i o n t o d i s m i s s i s d e n i e d . A h e a r i n g t r a n s c r i p t 
has been o r d e r e d . Upon i t s r e c e i p t , c o p i e s w i l l be p r o v i d e d t o t h e p a r t i e s and 
a b r i e f i n g s c h e d u l e implemented. T h e r e a f t e r , t h i s case s h a l l be d o c k e t e d f o r 
r e v i e w . 

I T IS SO ORDERED. 

March 12, 1990 C i t e as 42 Van N a t t a 511 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD K. MCGUIRE, Claimant 

WCB Case Nos. 87-12554, 87-07348, 87-07480, 87-07481 & 87-10318 
ORDER ON RECONSIDERATION 

Bloom, Marandas & S l y , Claimant A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

R o b e r t s , e t a l , Defense A t t o r n e y s 
Schwabe, e t a l , Defense A t t o r n e y s 

L i n d s a y , H a r t , e t a l , Defense A t t o r n e y s 
Acker, Underwood, e t a l , Defense A t t o r n e y s 

On January 30, 1990, we i s s u e d an Order o f Abatement i n t h i s m a t t e r t o a l l o w 
s u f f i c i e n t t i m e t o r e c o n s i d e r our Order on Review, d a t e d J a n u a r y 4, 1990. I n our 
Order on Review, we as s i g n e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s neck, upper back and 
r i g h t s h o u l d e r c o n d i t i o n t o L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n , as i n s u r e r 
f o r L i l e I n t e r n a t i o n a l Company ( L i l e ) . L i b e r t y N o r t h w e s t / L i l e f i l e d a m o t i o n f o r 
r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t r e s p o n s i b i l i t y p r o p e r l y r e s t s w i t h Rose C i t y Van 
& S t o r a g e (Rose C i t y ) , a l s o i n s u r e d by L i b e r t y N o r t h w e s t . Oregon I n s u r a n c e 
G u aranty Fund, L i b e r t y Northwest/Rose C i t y and c l a i m a n t have f i l e d responses t o 
L i b e r t y N o r t h w e s t / L i l e ' s m o t i o n . On r e c o n s i d e r a t i o n , we amend o u r Order on Review 
and a s s i g n r e s p o n s i b i l i t y t o L i b e r t y Northwest/Rose C i t y . 

C l a i m a n t ' s c o n d i t i o n i s p r o p e r l y a n a l y z e d as an o c c u p a t i o n a l d i s e a s e . 
R e s p o n s i b i l i t y r e s t s , i n t h e f i r s t i n s t a n c e , w i t h t h e l a s t " p o t e n t i a l l y c a u s a l " 
employment p r i o r t o t h e onset o f d i s a b i l i t y on August 12, 1986. Bracke v. Baza'r, 
293 Or 239 ( 1 9 8 2 ) . 

I n o u r January 4, 1990 Order on Review, we found t h a t c l a i m a n t ' s l a s t em
ploy m e n t p r i o r t o t h e onset o f d i s a b i l i t y was f o r L i l e , on J u l y 19, 1986. We 
f u r t h e r f o u n d t h a t t h e work a c t i v i t y w i t h L i l e was o f t h e t y p e t h a t caused 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . A c c o r d i n g l y , we as s i g n e d r e s p o n s i b i l i t y i n t h e 
f i r s t i n s t a n c e t o L i b e r t y N o r t h w e s t / L i l e . 

On r e c o n s i d e r a t i o n , L i b e r t y N o r t h w e s t / L i l e argues t h a t c l a i m a n t ' s l a s t em
ploy m e n t p r i o r t o t h e onset o f d i s a b i l i t y was f o r Rose C i t y , r a t h e r t h a n L i l e . We 
agree. A p a y r o l l r e c o r d f o r Rose C i t y , i d e n t i f i e d as Ex. 12B, i n d i c a t e s t h a t 
c l a i m a n t worked f o r Rose C i t y d u r i n g t h e p e r i o d J u l y 26, 1986 t h r o u g h August 8, 
1986. There i s no eviden c e t o t h e c o n t r a r y . 
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Based on t h i s p a y r o l l r e c o r d , we conclude t h a t c l a i m a n t ' s l a s t employment 
p r i o r t o t h e o n s e t o f d i s a b i l i t y was w i t h Rose C i t y . We f u r t h e r c o n c l u d e t h a t 
c l a i m a n t ' s work f o r Rose C i t y as a f u r n i t u r e mover i n v o l v e d t h e t y p e o f s t r e n u o u s 
a c t i v i t y t h a t caused h i s c u r r e n t c o n d i t i o n . As a r e s u l t , r e s p o n s i b i l i t y r e s t s i n 
t h e f i r s t i n s t a n c e w i t h L i b e r t y Northwest/Rose C i t y . 

L i b e r t y Northwest/Rose C i t y can t r a n s f e r r e s p o n s i b i l i t y t o a p r i o r i n s u r e r 
by showing t h a t p r i o r employment was t h e s o l e cause o f t h e d i s a b i l i t y o r t h a t i t 
was i m p o s s i b l e f o r employment w i t h Rose C i t y t o have caused t h e c o n d i t i o n . B o i s e 
Cascade C o r p o r a t i o n v. S t a r b u c k , 296 Or 238, 244 n. 3 ( 1 9 8 4 ) ; FMC C o r p o r a t i o n v. 
L i b e r t y M u t u a l I n s . Co., 70 Or App 370, m o d i f i e d 73 Or App 223 ( 1 9 8 4 ) . A l t e r n a 
t i v e l y , i t can t r a n s f e r r e s p o n s i b i l i t y f o r w a r d t o a subsequent i n s u r e r by showing 
t h a t a l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f 
t h e c o n d i t i o n . Bracke v. Baza'r, supra a t 250-251. 

We c o n c l u d e t h a t r e s p o n s i b i l i t y s h o u l d remain w i t h L i b e r t y Northwest/Rose 
C i t y . C l a i m a n t worked f o r Rose C i t y i n June and J u l y 1986. T r e a t i n g n e u r o l o g i s t 
Crumpacker and t r e a t i n g c h i r o p r a c t o r Walsh b o t h s i g n e d s t a t e m e n t s t o t h e e f f e c t 
t h a t c l a i m a n t ' s work a c t i v i t y i n June and J u l y 1986 a g g r a v a t e d h i s u n d e r l y i n g con
d i t i o n , and t h a t work a c t i v i t y a f t e r t h a t t i m e m e rely c o n t r i b u t e d t o i n c r e a s e d 
symptoms. We d e f e r t o t h e i r o p i n i o n because t h e y a r e t h e t r e a t i n g p h y s i c i a n s and 
t h e r e i s no c o n t r a r y m e d i c a l o p i n i o n on t h i s i s s u e . I n l i g h t o f t h e i r o p i n i o n , 
L i b e r t y Northwest/Rose C i t y has n o t demonstrated t h a t p r i o r work a c t i v i t y was t h e 
s o l e cause o f t h e c o n d i t i o n o r t h a t i t was i m p o s s i b l e f o r work a c t i v i t y w i t h Rose 
C i t y t o have c o n t r i b u t e d t o t h e c o n d i t i o n . Nor has i t e s t a b l i s h e d t h a t subsequent 
work a c t i v i t y i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g , as d i s t i n c t 
f r o m a mere symptomatic i n c r e a s e . Consequently, L i b e r t y Northwest/Rose C i t y r e 
mains r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

A c c o r d i n g l y , as amended h e r e i n , we adhere t o and r e p u b l i s h o u r Ja n u a r y 4, 
1990 o r d e r . The Referee's o r d e r d a t e d March 29, 1988, as r e c o n s i d e r e d A p r i l 18, 
1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t 
a s s i g n e d r e s p o n s i b i l i t y t o L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n , as i n s u r e r f o r 
L i l e I n t e r n a t i o n a l Company ( L i l e ) , i s r e v e r s e d . L i b e r t y N o r t h w e s t ' s d e n i a l on be
h a l f o f L i l e i s r e i n s t a t e d and u p h e l d . L i b e r t y N o r t h w e s t ' s d e n i a l on b e h a l f o f 
Rose C i t y Van & St o r a g e (Rose C i t y ) i s s e t a s i d e , and t h e c l a i m i s remanded t o 
L i b e r t y N o r t h w e s t f o r f u r t h e r p r o c e s s i n g . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . The assessed a t t o r n e y f e e awarded i n our January 4, 1990 o r d e r s h a l l be 
p a i d by L i b e r t y N o r t h w e s t as i n s u r e r f o r Rose C i t y . For s e r v i c e s on r e c o n s i d e r a 
t i o n , we award c l a i m a n t ' s a t t o r n e y a supp l e m e n t a l assessed f e e , i n t h e amount o f 
$500, p a y a b l e by L i b e r t y Northwest as i n s u r e r f o r Rose C i t y . We a u t h o r i z e a 
s u p p l e m e n t a l c l i e n t - p a i d f e e , n o t exceeding $705, p a y a b l e by L i b e r t y N o r t h w e s t , as 
i n s u r e r f o r L i l e , t o i t s c o u n s e l . 

I T I S SO ORDERED. 

March 12, 1990 C i t e as 42 Van N a t t a 512 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JON E. ROBINSON, Claimant 

WCB Case Nos. 88-05306, 88-04282 & 88-05305 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Beers, e t a l , Defense A t t o r n e y s 

R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 
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Cl a i m a n t r e q u e s t s r e v i e w and EBI Companies c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f Ref e r e e Thye's o r d e r t h a t : (1) s e t a s i d e EBI's d e n i a l o f c l a i m a n t ' s 
"new i n j u r y " c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d U n i t e d P a c i f i c ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . The i s s u e on r e 
v i e w i s r e s p o n s i b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment on t h e s t a n d a r d o f r e v i e w . T h i s case concerns a m a t t e r c o n c e r n i n g a 
c l a i m because c l a i m a n t contends h i s t i m e l o s s b e n e f i t s would be g r e a t e r i f 
U n i t e d P a c i f i c were fo u n d t o be t h e r e s p o n s i b l e i n s u r e r . T h e r e f o r e , t h e 
s t a n d a r d o f r e v i e w i s as p r o v i d e d f o r m a t t e r s c o n c e r n i n g a c l a i m . ORS 
656.307(2) and 656.704( 3 ) . 

ORDER 

The Referee's o r d e r d a t e d September 27, 1988 i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t exceeding $1,252, p a y a b l e by U n i t e d P a c i f i c t o 
i t s c o u n s e l . 

March 13, 1990 C i t e as 42 Van N a t t a 513 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBORAH ANDERSEN, Claimant 

WCB Case No. 88-12163 
ORDER ON REVIEW 

B o t t i n i & B o t t i n i , C laimant A t t o r n e y s 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s s t r e s s c o n d i t i o n c l a i m . On r e v i e w 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

On A p r i l 8, 1988, c l a i m a n t made her f i r s t r e p o r t t o her s u p e r v i s o r 
r e g a r d i n g h er f e l l o w employee's a l l e g e d d r u g r e l a t e d p roblem. ( T r . 5 3 ) . 

Sometime a f t e r making such r e p o r t , c l a i m a n t t o l d h e r f e l l o w employee 
t h a t management was a s k i n g q u e s t i o n s about her a l l e g e d d r u g use. ( T r . 5 7 ) . 
C l a i m a n t a l s o t o l d a t h i r d employee t h a t she, c l a i m a n t , was g o i n g t o r e p o r t t h e 
a l l e g e d d r u g use t o management. T h i s t h i r d employee t o l d t h e employee s u s p e c t e d 
o f u s i n g d r u g s t h a t c l a i m a n t was making t h e r e p o r t . ( T r . 7 3 ) . 

C l a i m a n t ' s l a s t day o f work was A p r i l 12, 1988. She c a l l e d h er 
s u p e r v i s o r r e q u e s t i n g t i m e o f f due t o t h e s t r e s s o f t h i s s i t u a t i o n . The super
v i s o r i n d i c a t e d t o c l a i m a n t t h a t he needed her a t work and t h a t such p e r s o n a l 
p roblems s h o u l d n o t i n t e r f e r e w i t h her work. ( T r . 9 6 ) . He d i s c u s s e d c l a i m a n t ' s 
r e s i g n a t i o n . ( T r . 5 3 ) . 

Cl a i m a n t began w o r k i n g f o r Hank's g r o c e r y on A p r i l 13 o r 14, 1988. 
She worked t h e r e f o r 12 hours and r e s i g n e d . ( T r . 15) 
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C l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t on A p r i l 19, 1988 and s i g n e d 
a Form "801" on A p r i l 20, 1988. ( T r . 30-33 and Ex. 1 ) . 

On t h e "801," c l a i m a n t w r o t e , "Due t o T r a c i ' s b o y f r i e n d coming t o my 
house and t h e manager o f t h e H i l l s b o r o s t o r e n o t ke e p i n g o ur c o n v e r s a t i o n i n 
p r i v a t e I ' v e had s t r e s s and l e f t t h e s t o r e . " (Ex. 1 ) . 

On June 1, 1988, Dr. Boyd, M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e 
p o r t e d o t h e r c u r r e n t s t r e s s f u l e v e n t s c a u s i n g c l a i m a n t t o say her l i f e was 
"coming a p a r t " : (1) h er p a r e n t s were d i v o r c i n g ; (2) her f a t h e r was r e c e n t l y 
d i a g n o s e d as h a v i n g m u l t i p l e s c l e r o s i s ; (3) she had a motor v e h i c l e a c c i d e n t on 
May 7, 1988 f o r w h i c h she was se e i n g a p h y s i c i a n f o r back and neck c o n d i t i o n s ; 
and (4) she had n o t been a b l e t o g e t an o t h e r j o b . (Ex. 9 ) . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t a l l e g e s t h a t she i n c u r r e d her e m o t i o n a l u p s e t because t h e 
employer bre a c h e d her c o n f i d e n c e and t o l d t h e a l l e g e d d r u g u s e r t h a t c l a i m a n t 
had t u r n e d h e r i n , whereupon t h e a l l e g e d d r u g u s e r ' s b o y f r i e n d c o n f r o n t e d 
c l a i m a n t a t her home c a u s i n g her so much s t r e s s t h a t c l a i m a n t c o u l d n o t work t h e 
n e x t day and u l t i m a t e l y had t o q u i t . The t e s t i m o n y shows t h a t i t was c l a i m a n t 
h e r s e l f who l e a k e d t h e s t o r y t o t h e a l l e g e d d r u g u s e r and t h a t t h e employer had 
n o t begun t o a c t on t h e a l l e g a t i o n s . 

C l a i m a n t must prove t h a t she has a me n t a l d i s o r d e r w i t h a d i a g n o s i s 
t h a t i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; and t h a t 
t h e e v e n t s w h i c h a r e t h e source o f her s t r e s s e x i s t i n "a r e a l and o b j e c t i v e 
sense." ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) & 65 6 . 8 0 2 ( 2 ) ( a ) & ( c ) . Moreover, she must p r o v e by 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t her c o n d i t i o n arose o u t o f and i n t h e c o u r s e 
o f h er employment. ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . To e s t a b l i s h t h a t her c o n d i t i o n a r o s e 
o u t o f and i n t h e c ourse o f her employment, c l a i m a n t must p r o v e by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t h er work exposure was a m a t e r i a l cause o f h e r 
c o n d i t i o n . Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) ; E l l e n L. C r a w f o r d , 41 
Van N a t t a 1257 ( 1 9 8 9 ) . C l a i m a n t f a i l s t o s u s t a i n her burden on s e v e r a l c o u n t s . 

F i r s t , c l a i m a n t ' s c o n d i t i o n i s diagnosed as " w o r k - r e l a t e d e m o t i o n a l 
u p s e t ( s i t u a t i o n a l t e n s i o n and g a s t r i t i s ) . " (Ex. 3 ) . We a r e n o t persuaded t h a t 
t h i s i s a "mental o r e m o t i o n a l d i s o r d e r " t h a t i s g e n e r a l l y r e c o g n i z e d i n t h e 
m e d i c a l o r p s y c h o l o g i c a l community. 

A d d i t i o n a l l y , c l a i m a n t has n o t shown t h a t her s t r e s s was m a t e r i a l l y 
caused by work r e l a t e d e v e n t s t h a t e x i s t e d i n a r e a l and o b j e c t i v e sense. I n 
t h i s r e g a r d , t h e d o c t o r s s t a t e d t h a t c l a i m a n t ' s "upset" was w o r k - r e l a t e d because 
c l a i m a n t t o l d them i t was work r e l a t e d . However, t h e event i n w h i c h c l a i m a n t 
c ontends caused her e m o t i o n a l upset — t h e employer's b r e a c h o f c o n f i d e n c e — d i d 
n o t o c c u r . Dr. K l e i n , M.D., when i n f o r m e d by t h e employer's c o u n s e l t h a t t h e 
h i s t o r y g i v e n t o her by c l a i m a n t may n o t have been t o t a l l y c o r r e c t , ( i . e . , t h a t 
t h e employer d i d n o t b r e a c h c l a i m a n t ' s c o n f i d e n c e b u t t h a t c l a i m a n t l e a k e d t h e 
i n f o r m a t i o n h e r s e l f ) , w r o t e a r e t r a c t i o n l e t t e r s t a t i n g t h a t i f t h i n g s had n o t 
happened as c l a i m a n t r e p o r t e d , t h e n she c o u l d n o t conclu d e t h a t c l a i m a n t ' s 
s t r e s s was j o b r e l a t e d b u t r a t h e r " a r i s e s f r o m her own p e r s o n a l i t y . " (Ex. 1 7 ) . 
Moreover, e v i d e n c e o f o t h e r t r a u m a t i c , non-work r e l a t e d e v e n t s i n c l a i m a n t ' s 
l i f e f u r t h e r negates f i n d i n g t h a t c l a i m a n t ' s "upset" arose o u t o f and i n t h e 
cou r s e o f h e r employment. 
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The Referee's o r d e r d a t e d October 2 1 , 1988 i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $1,394, p a y a b l e by t h e employer t o i t s 
c o u n s e l . 

March 13, 1990 C i t e as 42 Van N a t t a 515 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MANUEL R. BOYD, Claimant 

WCB Case Nos. 88-11686 & 87-03442 
ORDER ON REVIEW 

Robert E. Nelson, Claimant A t t o r n e y 
K e v i n L. Mannix, Defense A t t o r n e y 

David Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e 
McGeorge's o r d e r t h a t : (1) s e t a s i d e L i b e r t y N o r t h w e s t ' s d e n i a l o f c l a i m a n t ' s 
"new o c c u p a t i o n a l d i s e a s e " c l a i m f o r h i s c e r v i c a l s p i n e and s h o u l d e r a r e a ; and 
(2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e 
same c o n d i t i o n . L i b e r t y Northwest a l s o contends t h a t t h e R e f e r e e i m p r o p e r l y de
c l i n e d t o reopen t h e r e c o r d t o admit a m e d i c a l r e p o r t f r o m c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n . On r e v i e w , t h e i s s u e s a re remand and r e s p o n s i b i l i t y . 

Remand 

L i b e r t y N o r t h w e s t contends t h a t t h i s case has been i n s u f f i c i e n t l y d e v e l 
oped because t h e Referee r e f u s e d t o reopen t h e r e c o r d t o adm i t Dr. Gray's June 
22, 1988 m e d i c a l r e p o r t . The Board may remand a case f o r t h e r e c e i p t o f a d d i 
t i o n a l e v i d e n c e i f i t d e t e r m i n e s t h a t t h e r e c o r d has been i m p r o p e r l y , incom
p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 65 6 . 2 9 5 ( 5 ) . To m e r i t remand 
f o r c o n s i d e r a t i o n o f a d d i t i o n a l evidence i t must be c l e a r l y shown t h a t m a t e r i a l 
e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . 
Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 (1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van 
N a t t a 164, 170 ( 1 9 8 5 ) . L i b e r t y Northwest argues t h a t i t e x e r c i s e d due d i l i g e n c e 
i n s e e k i n g Dr. Gray's o p i n i o n , b u t t h a t Dr. Gray m i s p l a c e d i t and d i d n o t m a i l 
i t u n t i l a f t e r t h e h e a r i n g . 

We c o n c l u d e t h a t L i b e r t y Northwest has n o t e x e r c i s e d due d i l i g e n c e i n 
a c q u i r i n g Dr. Gray's r e p o r t . I f Dr. Gray d i d n o t m a i l i t , L i b e r t y N o r t h w e s t 
s h o u l d have c o n t a c t e d him p r i o r t o t h e h e a r i n g and r e q u e s t e d t h a t he do so. The 
Ref e r e e p r o p e r l y r e f u s e d t o reopen t h e r e c o r d f o r a d m i s s i o n o f t h e r e p o r t . 
A c c o r d i n g l y , t h e r e q u e s t f o r remand i s d e n i e d . 

The Board a f f i r m s and adopts t h e Referee's r e s p o n s i b i l i t y r u l i n g w i t h t h e 
e x c e p t i o n o f t h e l a s t p a r a g r a p h o f t h e " O p i n i o n " s e c t i o n . I n t h a t p a r a g r a p h , 
t h e R e f e r e e d e c l i n e d t o address L i b e r t y N o rthwest's c o n t e n t i o n t h a t t h e March 
1983 D i s p u t e d C l a i m S e t t l e m e n t (DCS) between c l a i m a n t and SAIF s h o u l d be s e t 
a s i d e . L i b e r t y N o r t h w e s t contends t h a t t h e DCS s h o u l d be s e t a s i d e f o r m u t u a l 
m i s t a k e o f f a c t due t o t h e m i s d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n . 

Where t h e r e i s a bona f i d e d i s p u t e over c o m p e n s a b i l i t y o f a c l a i m , t h e 
p a r t i e s may, w i t h t h e a p p r o v a l o f a Referee, t h e Board o r t h e c o u r t , by agr e e 
ment make such d i s p o s i t i o n o f t h e c l a i m as i s c o n s i d e r e d r e a s o n a b l e . ORS 
65 6 . 2 8 9 ( 4 ) . The l e g i s l a t u r e must have i n t e n d e d t h a t we e x e r c i s e o u r independent 
judgment i n d e t e r m i n i n g whether a bona f i d e d i s p u t e o v e r c o m p e n s a b i l i t y e x i s t s 
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between t h e p a r t i e s . A r l i e Johns, 32 Van N a t t a 88 ( 1 9 8 1 ) , a f f ' d mem 58 Or App 
534 ( 1 9 8 2 ) . We r e g a r d v a c a t i n g p r i o r s e t t l e m e n t s t o be an e x t r a o r d i n a r y remedy 
t o be g r a n t e d s p a r i n g l y o n l y i n t h e most extreme s i t u a t i o n s . Mary Lou C l a y p o o l , 
34 Van N a t t a 943, 946 ( 1 9 8 2 ) ; James Leppe, 31 Van N a t t a 130 ( 1 9 8 1 ) . 

The r e c o r d f a i l s t o e s t a b l i s h t h a t t h e d i s p u t e s e t t l e d by t h e March 1983 
s e t t l e m e n t was n o t bona f i d e . See Roberts v. W i l l a m e t t e I n d u s t r i e s , 82 Or App 
188 ( 1 9 8 6 ) . Where t h e r e was a bona f i d e d i s p u t e a t t h e t i m e o f t h e DCS, t h e 
f a c t t h a t one p o s i t i o n was l a t e r u n d e r c u t by new evi d e n c e does n o t s u p p o r t 
s e t t i n g a s i d e t h e s e t t l e m e n t . Consequently, we conclu d e t h a t t h e DCS s h o u l d n o t 
be s e t a s i d e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 29, 1988 i s a f f i r m e d . The Board a u t h o 
r i z e s a c l i e n t - p a i d f e e , n o t t o exceed $2,630, payable by L i b e r t y N o r t h w e s t 
I n s u r a n c e C o r p o r a t i o n t o i t s c o u n s e l . 

March 13, 1990 C i t e as 42 Van N a t t a 516 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PATRICK L. BUCHANAN, Claimant 

Own M o t i o n No. 86-0278M 
OWN MOTION ORDER ON RECONSIDERATION 
A l l e n T. Murphy, Cla i m a n t A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our August 22, 1989, Own M o t i o n 
Order on Remand w h i c h adhered t o our November 18, 1987, Own M o t i o n Order on 
R e c o n s i d e r a t i o n t h a t g r a n t e d him permanent t o t a l d i s a b i l i t y . S u b m i t t i n g a 
s t a t e m e n t o f s e r v i c e s f o r h i s counsel's e f f o r t s b e f o r e t h e Board on i t s own 
m o t i o n , b e f o r e t h e C o u r t o f Appeals on j u d i c i a l r e v i e w , and back b e f o r e t h e 
Board on remand, c l a i m a n t seeks a c a r r i e r - p a i d a t t o r n e y f e e p u r s u a n t t o ORS 
656.382(2 ) . 

C l a i m a n t ' s 1970 i n d u s t r i a l i n j u r y c l a i m was c l o s e d w i t h a permanent 
t o t a l d i s a b i l i t y award by Own M o t i o n D e t e r m i n a t i o n on R e c o n s i d e r a t i o n i s s u e d 
November 18, 1987. C l a i m a n t ' s a t t o r n e y was a l s o awarded an a t t o r n e y f e e e q u a l 
t o 25 p e r c e n t o f t h e a d d i t i o n a l compensation, not t o exceed $700. The SAIF 
C o r p o r a t i o n a ppealed t h a t o r d e r t o t h e Court o f Appeals. The c o u r t r e v e r s e d and 
remanded f o r r e c o n s i d e r a t i o n , f i n d i n g t h e Board's o r d e r i n s u f f i c i e n t f o r j u d i 
c i a l r e v i e w . By Own M o t i o n Order on Remand i s s u e d August 22, 1989, t h e Board 
adhered t o and r e p u b l i s h e d t h e November 18, 1987, o r d e r w i t h a d d i t i o n a l s u p p l e 
m e n t a t i o n . 

C l a i m a n t ' s a t t o r n e y s u b m i t t e d h i s s t a t e m e n t o f s e r v i c e s t o t h e Board 
on August 29, 1989. A l t h o u g h t h e statement c o u l d have been c o n s t r u e d as a r e 
q u e s t f o r r e c o n s i d e r a t i o n o f t h e August 22, 1989, o r d e r , t h e o r d e r was n o t 
abated and i t became f i n a l by o p e r a t i o n o f law. See OAR 438-12-065. We m i g h t 
n e v e r t h e l e s s have had j u r i s d i c t i o n t o c o n s i d e r t h e a t t o r n e y f e e i s s u e i f t h e 
August 22 o r d e r had n o t addressed t h e i s s u e . However, t h e August 22 o r d e r , by 
a d o p t i n g and r e p u b l i s h i n g t h e e a r l i e r o r d e r , a l s o i n c o r p o r a t e d t h e p r o v i s i o n 
a w a r d i n g t h e $700 o u t - o f - c o m p e n s a t i o n f e e . Because t h e August 22, 1989, o r d e r 
addressed t h e a t t o r n e y f e e i s s u e and i s now f i n a l , we l a c k j u r i s d i c t i o n t o con
s i d e r c l a i m a n t ' s a t t o r n e y ' s r e q u e s t f o r an assessed f e e . See Rob e r t D. J a n i n i , 
40 Van N a t t a 1127 ( 1 9 8 8 ) . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWARD J . CONNOR, Claimant 

WCB Case No. 87-14925 
ORDER OF ABATEMENT 

P o z z i , e t a l , C l a i m a n t A t t o r n e y s 
John B. Mo t l e y ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our F e b r u a r y 28, 
1990 Order on Review t h a t d i s a p p r o v e d SAIF's method o f c a l c u l a t i n g c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y r a t e and d i r e c t e d SAIF t o r e c a l c u l a t e c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y b e n e f i t s based upon a weekly wage o f $971.02 p l u s any s t a t u t o r y 
i n c r e a s e s . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above-
n o t e d Board o r d e r i s abated and wi t h d r a w n . C l a i m a n t i s r e q u e s t e d t o f i l e a r e 
sponse t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n 
under advisement. 

I T IS SO ORDERED. 

March 13, 1990 C i t e as 42 Van N a t t a 517 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HARVEY W. MARSHALL, JR., Claimant 

Own M o t i o n No. 87-0640M 
OWN MOTION DETERMINATION 

I n d u s t r i a l I n d e m n i t y , I n s u r a n c e C a r r i e r 

The Board i s s u e d i t s Own Mo t i o n Order i n t h e a b o v e - e n t i t l e d m a t t e r 
on November 27, 1987, r e o p e n i n g c l a i m a n t ' s c l a i m f o r a worsened c o n d i t i o n r e 
l a t e d t o h i s i n d u s t r i a l i n j u r y o f August 11, 1976. The c l a i m has now been sub
m i t t e d f o r reimbursement a u t h o r i z a t i o n and c l o s u r e . We d e c l i n e t o c l o s e t h e 
c l a i m . 

A l t h o u g h c l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y as o f March 22, 
1989, he s u b s e q u e n t l y e n t e r e d an a u t h o r i z e d t r a i n i n g program (ATP) w h i c h i s 
sc h e d u l e d t o end i n May, 1990. Because c l a i m a n t i s e n t i t l e d t o r e c e i v e tempo
r a r y d i s a b i l i t y b e n e f i t s d u r i n g h i s p a r t i c i p a t i o n i n t h e ATP, see ORS 
65 6 . 2 6 8 ( 5 ) , c l a i m c l o s u r e would not be p r o p e r u n t i l t h e c o m p l e t i o n o f t r a i n i n g . 
T h e r e a f t e r , c l a i m a n t i s e n t i t l e d t o c l a i m c l o s u r e and r e d e t e r m i n a t i o n by t h e 
E v a l u a t i o n s S e c t i o n p u r s u a n t t o ORS 656.268(5). Reimbursement f r o m t h e Reopened 
Claims Reserve i s n o t a p p r o p r i a t e as c l a i m was reopened p r i o r t o Jan u a r y 1, 
1988. The i n s u r e r ' s own m o t i o n r e q u e s t f o r c l a i m c l o s u r e and reimbursement 
a u t h o r i z a t i o n i s d e n i e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CARMEN SALINAS, Claimant 
WCB Case No. 86-07447 

ORDER ON REVIEW 
James D. F o u r n i e r , Claimant A t t o r n e y 

G a r r e t t , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t a f f i r m e d a Determ
i n a t i o n Order f i n d i n g her c o n d i t i o n m e d i c a l l y s t a t i o n a r y on November 18, 1985, 
and a w a r d i n g no sc h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f 
her l e f t i n d e x f i n g e r . The i n s u r e r has f i l e d a m o t i o n t o s t r i k e c l a i m a n t ' s 
" r e p l y memorandum". The i s s u e s a r e t h e i n s u r e r ' s m o t i o n t o s t r i k e , t e m p o r a r y 
t o t a l d i s a b i l i t y compensation and e x t e n t o f scheduled permanent d i s a b i l i t y . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d her l e f t i n d e x f i n g e r on October 2 1 , 1985, 
when she l a c e r a t e d i t w h i l e h a r v e s t i n g c a u l i f l o w e r . She was t r e a t e d t h a t day by 
Dr. P.C. McDonald, M.D., who s u t u r e d t h e f i n g e r and r e p a i r e d t h e e x t e n s o r appa
r a t u s . Dr. McDonald saw c l a i m a n t a g a i n on October 28, 1985, and removed t h e 
s u t u r e s . He r e p o r t e d t h e l a c e r a t i o n was h e a l i n g w e l l . He l a s t examined 
c l a i m a n t on November 5, 1985, a t whic h t i m e she was e x p e r i e n c i n g p a i n i n v a r i o u s 
p a r t s o f h e r hand, i n c l u d i n g t h e l a c e r a t e d f i n g e r . 

C l a i m a n t began t r e a t i n g w i t h Dr. G a i l , M.D., on November 1 1 , 1985. He ex
amined c l a i m a n t on December 19, 1985 and r e p o r t e d s i g n i f i c a n t d i s a b i l i t y i n her 
l e f t i n d e x f i n g e r . Dr. G a i l r e f e r r e d c l a i m a n t t o Dr. Struckman, an o r t h o p e d i s t . 

On December 30, 1985, Dr. Struckman no t e d r e s i d u a l i n f l a m m a t i o n i n t h e 
s o f t t i s s u e around t h e l a c e r a t i o n and an e x t e n s o r a p p a r a t u s c o n t r a c t u r e . He r e 
f e r r e d c l a i m a n t t o p h y s i c a l t h e r a p y and w h i r l p o o l t r e a t m e n t , and t h e n reexamined 
c l a i m a n t on Ja n u a r y 13, 1986 a f t e r she r e c e i v e d t h a t t r e a t m e n t . A t t h a t t i m e , 
c l a i m a n t ' s f i n g e r was d o i n g w e l l and t h e exam was normal, e x c e p t f o r m i l d d i s 
c o m f o r t when she a t t e m p t e d t o " p i n c h " her f i n g e r and hand. Dr. Struckman i n 
s t r u c t e d c l a i m a n t t o r e t u r n on a " p r n " b a s i s . 

The i n s u r e r p a i d t e m p o r a r y d i s a b i l i t y compensation f r o m October 2 1 , 1985 
t h r o u g h November 12, 1985. C l o s u r e was r e q u e s t e d on February 7, 1986. A D e t e r 
m i n a t i o n O rder, i s s u e d F e b r u a r y 19, 1986, awarded c l a i m a n t t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s f r o m October 2 1 , 1985 t h r o u g h November 18, 1985. 

On Ja n u a r y 22, 1987, c l a i m a n t sought t r e a t m e n t f r o m Dr. Robert W. 
McDonald, M.D., c o m p l a i n i n g o f p a i n , weakness and numbness i n her l e f t i n d e x 
f i n g e r . He n o t e d f u l l range o f m o t i o n and no ev i d e n c e o f muscle o r n e r v e 
d e g e n e r a t i o n . He d i d n o t e some r e s i d u a l decrease i n g r i p s t r e n g t h i n t h e l e f t 
hand. 

C l a i m a n t was examined by Dr. Becker, o r t h o p e d i s t , on F e b r u a r y 20, 1987. 
He c o u l d f i n d no n e u r a l o r o r t h o p e d i c r e s i d u a l s o f c l a i m a n t ' s l e f t f i n g e r 
i n j u r y . 

On March 3, 1987, c l a i m a n t sought t r e a t m e n t f r o m Dr. P e t e r s , M.D., com
p l a i n i n g o f p a i n i n t h e l e f t i ndex f i n g e r w i t h exposure t o c o l d . Dr. P e t e r s 
p r o v i d e d no t r e a t m e n t o t h e r t h a n a recommendation t h a t c l a i m a n t wear a g l o v e . 
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On January 13, 1986, no f u r t h e r m a t e r i a l improvement was r e a s o n a b l y 
e x p e c t e d f r o m m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s l e f t i n d e x f i n g e r o r t h e passage 
o f t i m e . However, she was capable o f p e r f o r m i n g her r e g u l a r work on December 
30, 1985. She e x p e r i e n c e d no permanent l o s s o f use o r f u n c t i o n o f h e r l e f t 
i n d e x f i n g e r as a r e s u l t o f her 1985 compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

M o t i o n To S t r i k e 

C l a i m a n t f i l e d her a p p e l l a n t ' s b r i e f on Februa r y 1 1 , 1988. The i n s u r e r 
t i m e l y f i l e d i t s r e s p o n d e n t ' s b r i e f on February 24, 1988. C l a i m a n t s u b m i t t e d a 
r e p l y memorandum on September 30, 1988. The i n s u r e r moves t o s t r i k e t h e r e p l y 
memorandum as u n t i m e l y f i l e d . Under OAR 438-11-020(2), r e p l y b r i e f s must be 
f i l e d w i t h i n seven (7) days o f m a i l i n g o f t h e res p o n d e n t ' s b r i e f . The m o t i o n t o 
s t r i k e i s a l l o w e d . 

Temporary T o t a l D i s a b i l i t y Compensation 

The R e f e r e e concl u d e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on November 
18, 1985, as foun d by t h e D e t e r m i n a t i o n Order. C l a i m a n t contends t h a t she was 
n o t m e d i c a l l y s t a t i o n a r y u n t i l January 20, 1986 and i s , t h e r e f o r e , e n t i t l e d t o 
f u r t h e r t e m p o r a r y t o t a l d i s a b i l i t y compensation. 

We agree t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y on November 18, 1985. 
ORS 656.005(17) d e f i n e s " m e d i c a l l y s t a t i o n a r y " as t h a t p o i n t i n t i m e when no 
f u r t h e r m a t e r i a l improvement can r e a s o n a b l y be ex p e c t e d f r o m m e d i c a l t r e a t m e n t 
o r t h e passage o f t i m e . Here, t h e r e c o r d c o n t a i n s o p i n i o n s on t h i s i s s u e f r o m a 
number o f p h y s i c i a n s . 

On December 3 1 , 1985, Dr. P. C. McDonald, t h e i n i t i a l t r e a t i n g p h y s i c i a n , 
c o m p l e t e d a f o r m i n d i c a t i n g t h a t c l a i m a n t was c u r r e n t l y m e d i c a l l y s t a t i o n a r y , 
had l a s t r e c e i v e d " c u r a t i v e " t r e a t m e n t on November 5, 1985, and was r e l e a s e d t o 
r e t u r n t o work as o f November 19, 1985. T h i s o p i n i o n i s i n c o n s i s t e n t w i t h a 
F i r s t M e d i c a l Report he completed on October 30, 1985, i n d i c a t i n g t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y and r e l e a s e d t o work as o f t h a t d a t e . The December 3 1 , 
1985 r e p o r t i s a l s o i n c o n s i s t e n t w i t h a subsequent January 2, 1986 r e p o r t i n 
w h i c h Dr. McDonald s t a t e d t h a t he "saw no reason f o r [ c l a i m a n t ] t o be o u t o f 
work on November 5." I n l i g h t o f t h e s e i n c o n s i s t e n c i e s , we a s s i g n l i t t l e w e i g h t 
t o Dr. McDonald's o p i n i o n s . 

Dr. G a i l a l s o r e n d e r e d a number o f o p i n i o n s on c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y s t a t u s . H i s o p i n i o n s a r e a l s o i n c o n s i s t e n t and, t h e r e f o r e , unpersua-
s i v e . On January 17, 1986, Dr. G a i l completed a Supplemental M e d i c a l R e p o r t i n 
w h i c h he i n d i c a t e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and e s t i m a t e d t h e 
l e n g t h o f f u r t h e r t i m e l o s s as one t o two months. However, on t h a t same day he 
co m p l e t e d a f o r m f o r c l a i m a n t ' s a t t o r n e y i n w h i c h he i n d i c a t e d t h a t t o t a l d i s 
a b i l i t y w o u l d end on January 20, 1986. 

We r e l y , i n s t e a d , on t h e r e p o r t s o f Dr. Struckman, who f i r s t t r e a t e d 
c l a i m a n t on December 30, 1985, on r e f e r r a l f r o m Dr. G a i l . When Dr. Struckman 
examined c l a i m a n t on t h a t d a t e , he note d r e s i d u a l s o f t t i s s u e i n f l a m m a t i o n and 
e x t e n s o r a p p a r a t u s c o n t r a c t u r e . A l t h o u g h he o p i n e d t h a t c l a i m a n t was cap a b l e o f 
w o r k i n g , he d i d n o t c o n s i d e r her t o be s t a t i o n a r y and he p r e s c r i b e d p h y s i c a l 
t h e r a p y . He reexamined c l a i m a n t on January 13, 1986, a f t e r she had p a r t i c i p a t e d 
i n p h y s i c a l t h e r a p y . A t t h a t t i m e , he r e p o r t e d t h a t c l a i m a n t had m i l d p a i n w i t h 
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p i n c h i n g , b u t was d o i n g v e r y w e l l , had f u l l range o f m o t i o n and was c a p a b l e o f 
w o r k i n g . He r e l e a s e d c l a i m a n t t o r e t u r n " p r n " . 

We d e f e r t o Dr. Struckman because he was a t r e a t i n g p h y s i c i a n and he 
r e n d e r e d c o n s i s t e n t , w e l l - r e a s o n e d o p i n i o n s as t o c l a i m a n t ' s m e d i c a l l y s t a t i o n 
a r y s t a t u s . H i s o p i n i o n s i n d i c a t e t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f 
J a nuary 13, 1986. A c c o r d i n g l y , we conclude t h a t c l a i m a n t was f i r s t m e d i c a l l y 
s t a t i o n a r y on J anuary 13, 1986. 

However, a l l t r e a t i n g and e xamining d o c t o r s had r e l e a s e d c l a i m a n t back t o 
r e g u l a r work by December 30, 1985. I n p a r t i c u l a r , Dr. Struckman o p i n e d t h a t 
c l a i m a n t was c a p a b l e o f p e r f o r m i n g her r e g u l a r work as o f t h a t d a t e . There i s 
n o t h i n g i n t h e r e c o r d t o persuade us o t h e r w i s e . A c c o r d i n g l y , we d e f e r t o Dr. 
Struckman's o p i n i o n and c o n c l u d e t h a t c l a i m a n t was capable o f p e r f o r m i n g her 
r e g u l a r work as o f December 30, 1985. Consequently, c l a i m a n t i s e n t i t l e d t o 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h t h a t d a t e . F a z z o l a r i v. U n i t e d 
Beer D i s t r i b u t o r s , 91 Or App 592 ( 1 9 8 8 ) . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R e f e r e e f o u n d t h a t t h e preponderance o f t h e m e d i c a l e v i d e n c e was t h a t 
c l a i m a n t had s u f f e r e d no permanent d i s a b i l i t y t o her l e f t i n d e x f i n g e r . We 
agree. 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f scheduled permanent d i s a b i l i t y i s 
t h e l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member. ORS 6 5 6 . 2 1 4 ( 2 ) . On J anuary 
13, 1986, Dr. Struckman observed t h a t c l a i m a n t had f u l l range o f m o t i o n w i t h 
o n l y m i l d d i s c o m f o r t i n her l e f t i ndex f i n g e r . I n September 1986, Dr. G a i l r e 
p o r t e d t h a t c l a i m a n t had f u l l range o f m o t i o n , f u l l s t r e n g t h , and no s e n s o r y 
l o s s i n t h e l e f t i n d e x f i n g e r . Dr. Becker, o r t h o p e d i s t , examined c l a i m a n t on 
F e b r u a r y 20, 1987 and c o u l d f i n d no n e u r o l o g i c a l o r o r t h o p e d i c r e s i d u a l s f r o m 
her compensable i n j u r y . 

Dr. R o b e r t McDonald n o t e s some r e s i d u a l decrease i n g r i p s t r e n g t h i n 
c l a i m a n t ' s l e f t hand. However, c l a i m a n t d i d n o t c o m p l a i n o f g r i p s t r e n g t h i n 
her t e s t i m o n y a t h e a r i n g . Moreover, t h e a f o r m e n t i o n e d m e d i c a l o p i n i o n s do n o t 
s u p p o r t t h e c o n c l u s i o n t h a t c l a i m a n t has s u s t a i n e d permanent i m p a i r m e n t . 
A c c o r d i n g l y , we do n o t r e l y on Dr. McDonald's o p i n i o n and, i n s t e a d , c o n c l u d e 
t h a t c l a i m a n t has n o t s u s t a i n e d any permanent d i s a b i l i t y i n her l e f t i n d e x 
f i n g e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 18, 1987, i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t d e n i e d c l a i m a n t ' s r e q u e s t f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation i s r e v e r s e d . The D e t e r m i n a t i o n 
Order, i s s u e d F e b r u a r y 19, 1986, i s m o d i f i e d t o award a d d i t i o n a l t e m p o r a r y t o t a l 
d i s a b i l i t y c ompensation t h r o u g h December 30, 1985. The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e o f 
25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d under t h i s o r d e r , 
n o t t o exceed $3,800, p a y a b l e by t h e i n s u r e r , o u t o f t h a t c ompensation, d i r e c t l y 
t o c l a i m a n t ' s a t t o r n e y . 



March 13, 1990 C i t e as 42 Van N a t t a 521 (1990) 521 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN E. SALINAS, Claimant 
WCB Case No. 87-17773 

ORDER ON REVIEW 
Emmons, e t a l , C l a i m a n t A t t o r n e y s 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Myzak's o r d e r w h i c h 
h e l d t h a t c l a i m a n t was e n t i t l e d t o temporary t o t a l d i s a b i l i t y c o mpensation (TTD) 
e q u a l t o 2/3 o f t h e monies p a i d by t h e employer, A c t i o n B u i l d i n g Maintenance 
( A c t i o n ) , p l u s t h e amount o f temporary p a r t i a l d i s a b i l i t y compensation (TPD) 
t h a t c l a i m a n t was r e c e i v i n g as a r e s u l t o f a p r i o r i n j u r y . On r e v i e w , t h e i s s u e 
i s t e m p o r a r y d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACTS 

We adopt t h e Referee's "FINDINGS OF FACT" w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n : C l a i m a n t ' s f i r s t i n j u r y , on May 9, 1975, o c c u r r e d w h i l e he was em
p l o y e d by Helms B r o t h e r s , which was i n s u r e d by SAIF. C l a i m a n t and A c t i o n 
e n t e r e d i n t o a w r i t t e n "On-The-Job T r a i n i n g C o n t r a c t " i n w h i c h c l a i m a n t was t o 
be p a i d $5.50 p e r hour f o r work perfo r m e d as p a r t o f t h e t r a i n i n g program. 

CONCLUSIONS OF LAW 

C l a i m a n t ' s October 2 1 , 1987 i n j u r y was ac c e p t e d by SAIF, on b e h a l f 
o f A c t i o n , as a new i n j u r y , r a t h e r t h a n an a g g r a v a t i o n o f h i s May 9, 1976 
i n j u r y . That acceptance i s n o t c h a l l e n g e d . See SAIF v. P a r t i b l e , 98 Or App 244 
( 1 9 8 9 ) . Compare Wood v. SAIF, 30 Or App 1103 ( 1 9 7 7 ) . 

ORS 656.210(1) p r o v i d e s t h a t ; "[W]hen t h e t o t a l d i s a b i l i t y i s o n l y 
t e m p o r a r y , t h e worker s h a l l r e c e i v e d u r i n g t h e p e r i o d o f t h a t t o t a l d i s a b i l i t y 
c o m pensation e q u a l t o 66-2/3 p e r c e n t o f wages,...." The Re f e r e e c o n c l u d e d t h a t 
c l a i m a n t ' s "wages" on October 2 1 , 1987, t h e d a t e o f h i s second i n j u r y , i n c l u d e d 
n o t o n l y t h e wages agreed t o by c l a i m a n t and t h e employer i n t h e i r w r i t t e n con
t r a c t , b u t a l s o TPD t h e n b e i n g p a i d c l a i m a n t as a r e s u l t o f h i s e a r l i e r i n j u r y . 
We d i s a g r e e . 

ORS 656.005(26) d e f i n e s "wages" as "... t h e money r a t e a t w h i c h t h e 
s e r v i c e r e n d e r e d i s recompensed under t h e c o n t r a c t o f h i r i n g i n f o r c e a t t h e 
t i m e o f t h e a c c i d e n t , . . . . " The TPD c l a i m a n t was r e c e i v i n g a t t h e t i m e o f h i s 
O c t o b e r 2 1 , 1987 i n j u r y was n o t p a i d by A c t i o n t o c l a i m a n t n o r was i t p a i d p u r 
s u a n t t o t h e c o n t r a c t under which c l a i m a n t was employed. N e i t h e r was TPD p a i d 
f o r " s e r v i c e r e n d e r e d " by c l a i m a n t t o A c t i o n . Rather, c l a i m a n t was p a i d TPD as 
"compensation" by SAIF, on b e h a l f o f an o t h e r employer, and as a r e s u l t o f a 
p r i o r i n j u r y w i t h t h a t o t h e r employer. See ORS 656 . 0 0 5 ( 8 ) . We c o n c l u d e t h a t 
t h e TPD c l a i m a n t was r e c e i v i n g on t h e d a t e o f h i s October 2 1 , 1987 i n j u r y was 
n o t a p a r t o f h i s "wages." To h o l d , as t h e Referee d i d , t h a t TTD s h o u l d be 
based, i n p a r t , on TPD b e i n g p a i d on a p r i o r i n j u r y , would r e q u i r e A c t i o n t o pay 
TTD i n excess o f t h e 66-2/3 p e r c e n t o f t h e money r a t e a t w h i c h c l a i m a n t was 
recompensed f o r s e r v i c e s f o r A c t i o n a t t h e t i m e o f h i s October 2 1 , 1987 a c c i 
d e n t . Such a r e s u l t i s n o t a u t h o r i z e d by s t a t u t e . See B o l t o n v. Oreqoni a n Pub. 
Co. , 93 Or App 289 (1 9 8 8 ) . TPD p a i d as a r e s u l t o f c l a i m a n t ' s 1976 i n j u r y may 
n o t be used i n computing c l a i m a n t ' s TTD r a t e owing as a r e s u l t o f h i s 1987 
i n j u r y . 

We n o t e t h a t c l a i m a n t may have been e n t i t l e d t o compensation i n 
a d d i t i o n t o t h e TTD owing as a r e s u l t o f h i s October 2 1 , 1987 i n j u r y . I f t h a t 
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TTD was l e s s t h a n t h e TTD owed as a r e s u l t o f t h e May 9, 1976 i n j u r y and i f 
c l a i m a n t was e n t i t l e d t o c o n t i n u e d TTD as a r e s u l t o f t h e f i r s t i n j u r y , he wo u l d 
be e n t i t l e d t o t h e h i g h e r amount. Apportionment c o u l d have been o b t a i n e d 
t h r o u g h t h e Compliance S e c t i o n o f t h e Workers' Compensation D i v i s i o n . OAR 436-
60-020(4) and f o r m e r OAR 436-60-020(2). 

ORDER 

The Referee's o r d e r d a t e d November 9, 1988 i s r e v e r s e d . C l a i m a n t i s 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compensation as s e t f o r t h above. 

March 13, 1990 C i t e as 42 Van N a t t a 522 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ANDY J . WRIGHT, Claimant 
WCB Case No. 87-02002 

ORDER ON REVIEW 
Robert J. G u a r r a s i , C l a i m a n t A t t o r n e y 
Davis & B o s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s "backup" d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m . On r e v i e w , t h e 
i s s u e s a r e remand, r e s j u d i c a t a / c o l l a t e r a l e s t o p p e l , t h e p r o p r i e t y o f t h e 
"backup" d e n i a l and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s . 

The i n s u r e r a c c e p t e d c l a i m a n t ' s back i n j u r y c l a i m on October 14, 1985. I t 
i s s u e d a backup d e n i a l on January 28, 1987. 

On Oct o b e r 29, 1987, c l a i m a n t moved f o r an o r d e r c o m p e l l i n g t h e i n s u r e r t o 
d i s c l o s e t h e b a s i s f o r i t s Bauman d e n i a l . Referee Mira s s o u d e n i e d c l a i m a n t ' s 
m o t i o n by I n t e r i m Order d a t e d November 19, 1987 because " [ t ] h e i n f o r m a t i o n w h i c h 
[ c l a i m a n t ] seeks i s w i t h i n h i s knowledge as t h e i n d i v i d u a l who e x e c u t e d t h e i n 
surance a p p l i c a t i o n w h i c h c o n t a i n e d t h e a l l e g e d m i s r e p r e s e n t a t i o n . " 

R e f e r e e B l a c k convened a h e a r i n g i n t h i s m a t t e r on December 1 1 , 1987. 
I n s u r a n c e agent F i s c h e r was n o t p r e s e n t a t t h e h e a r i n g . C l a i m a n t ' s a t t o r n e y 
r e q u e s t e d t h a t t h e h e a r i n g be reconvened when F i s c h e r was a v a i l a b l e , o r t h a t t h e 
r e c o r d be h e l d open so t h a t F i s c h e r c o u l d be deposed. On January 27, 1988, 
Refe r e e B l a c k i s s u e d an " I n t e r i m Order" c o n t i n u i n g t h e h e a r i n g f o r f u r t h e r 
development o f t h e r e c o r d r e g a r d i n g t h e p r o p r i e t y o f t h e backup d e n i a l . The 
r e c o r d was h e l d open and agent F i s c h e r was deposed. 

The i n s u r e r ' s a t t o r n e y had p r e v i o u s l y r e p r e s e n t e d t h e i n s u r e r r e g a r d i n g a 
w o r k e r s ' compensation c l a i m f i l e d by c l a i m a n t ' s f a t h e r , Jack W r i g h t . I n Jack 
W r i g h t ' s case a q u e s t i o n arose as t o t h e s t a t u s o f Jack W r i g h t and Son Au t o 
P a i n t and Body Shop. The i n s u r e r t o o k t h e p o s i t i o n t h a t Jack W r i g h t was a s o l e 
p r o p r i e t o r . The c l a i m was r e s o l v e d by S t i p u l a t i o n d a t e d October 16, 1987. The 
S t i p u l a t i o n d i d n o t f i n a l l y r e s o l v e t h e i s s u e o f whether t h e b u s i n e s s was a s o l e 
p r o p r i e t o r s h i p o r a p a r t n e r s h i p . 
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The Board adopts t h e Referee's f i n d i n g s o f u l t i m a t e f a c t s e t f o r t h i n 
p a r a g r a p h two o f t h e "Op i n i o n and C o n c l u s i o n " s e c t i o n o f t h e o r d e r and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g o f u l t i m a t e f a c t : The p a r t n e r s h i p d i d n o t e l e c t 
c overage f o r Andy W r i g h t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g comment. 

Remand 

C l a i m a n t contends t h a t Referee Mirassou i m p r o p e r l y d e n i e d h i s d i s c o v e r y 
r e q u e s t and t h a t i n s u r a n c e agent F i s c h e r s h o u l d have been cross-examined r a t h e r 
t h a n deposed. C l a i m a n t r e q u e s t s t h a t t h e Board remand t h e case f o r f u r t h e r 
development o f t h e r e c o r d . We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped." ORS 656.295( 5 ) . 

W h i l e R eferee Mira s s o u may have i m p r o p e r l y d e n i e d c l a i m a n t ' s d i s c o v e r y r e 
q u e s t , any p r e j u d i c e t o c l a i m a n t was cur e d when Referee B l a c k s u b s e q u e n t l y a l l o w e d 
a c o n t i n u a n c e . See OAR 438-07-015. 

R e g a r d i n g agent F i s c h e r ' s d e p o s i t i o n , a t t h e December 1987 h e a r i n g b e f o r e 
R e f e r e e B l a c k , c l a i m a n t ' s a t t o r n e y s t a t e d , " . . . I move t o keep t h e r e c o r d open so 
t h a t we can e i t h e r o b t a i n a d e p o s i t i o n o r reconvene t h e h e a r i n g when Mr. F i s c h e r 
i s a v a i l a b l e . " Agent F i s c h e r was i n f a c t deposed. I n l i g h t o f t h e s e f a c t s , we 
co n c l u d e t h a t t h e r e c o r d i n t h i s case has been s u f f i c i e n t l y d e v e l o p e d . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r remand i s d e n i e d . 

Res J u d i c a t a / C o l l a t e r a l E s t o p p e l 

C l a i m a n t argues t h a t t h e i n s u r e r s h o u l d be estopped f r o m a r g u i n g t h a t h i s 
f a t h e r ' s b u s i n e s s i s a p a r t n e r s h i p because t h e i n s u r e r t o o k t h e p o s i t i o n t h a t t h e 
b u s i n e s s was a s o l e p r o p r i e t o r s h i p i n a s e p a r a t e c l a i m w i t h c l a i m a n t ' s f a t h e r . 
That c l a i m was r e s o l v e d by S t i p u l a t i o n , d a t e d October 16, 1987. The S t i p u l a t i o n , 
however, d i d n o t r e s o l v e t h e i s s u e o f t h e s t a t u s o f t h e b u s i n e s s . As t h e i s s u e 
has n o t been p r e v i o u s l y l i t i g a t e d , t h e d o c t r i n e o f r e s j u d i c a t a / c o l l a t e r a l 
e s t o p p e l does n o t a p p l y . We are n o t aware o f any o t h e r a u t h o r i t y under Worker's 
Compensation law p r o h i b i t i n g t h e i n s u r e r from t a k i n g i n c o n s i s t e n t p o s i t i o n s i n 
t h e s e two c l a i m s . 

A c c o r d i n g l y , we a f f i r m t h e Referee's d e c i s i o n u p h o l d i n g t h e i n s u r e r ' s backup 
d e n i a l . 

P r o p r i e t y o f t h e Backup D e n i a l 

C l a i m a n t argues t h a t under t h e Board's d e c i s i o n i n Tom C. Reeves, 38 Van 
N a t t a 31 ( 1 9 8 6 ) , a n e g l i g e n t m i s r e p r e s e n t a t i o n cannot s u p p o r t a backup d e n i a l . 
C l a i m a n t a l s o c i t e s Reeves f o r t h e p r o p o s i t i o n t h a t a t h i r d p a r t y ' s m i s r e p r e s e n t a 
t i o n i s i n s u f f i c i e n t t o i n v o k e t h e Bauman m i s r e p r e s e n t a t i o n e x c e p t i o n . 

The m i s r e p r e s e n t a t i o n i n t h i s case was n o t mere n e g l i g e n c e . Both c l a i m a n t 
and h i s f a t h e r s i g n e d documents c h a r a c t e r i z i n g t h e b u s i n e s s as a s o l e p r o p r i e t o r 
s h i p when t h e y knew i t was a p a r t n e r s h i p . T h i s persuades us t h a t t h e y a c t e d i n a 
manner t h a t was more t h a n n e g l i g e n t . 
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W i t h r e g a r d t o t h e c o n t e n t i o n t h a t t h e m i s r e p r e s e n t a t i o n was made by a t h i r d 
p a r t y and t h u s does n o t j u s t i f y a backup d e n i a l , we a l s o d i s a g r e e . Each p a r t n e r i s 
t h e agent o f t h e p a r t n e r s f o r t h e t r a n s a c t i o n o f p a r t n e r s h i p a f f a i r s . ORS 
68 . 2 1 0 ( 1 ) ; Stone Fox v. Vandewav Development Co., 290 Or 799 ( 1 9 8 1 ) . Here, when 
t h e employer s i g n e d t h e a p p l i c a t i o n f o r w o r k e r s ' compensation coverage he s i g n e d as 
c l a i m a n t ' s a g e n t . T h e r e f o r e , no t h i r d p a r t y m i s r e p r e s e n t a t i o n o c c u r r e d . 

C l a i m a n t argues t h a t t h e i n s u r e r has not c a r r i e d i t s burden o f p r o v i n g t h a t 
i t s " acceptance" was made i n r e l i a n c e on t h e m i s r e p r e s e n t a t i o n , c i t i n g L i b e r t y 
N o r t h w e s t v. S a l v e r s , 91 Or App 538 (1988) and C a r o l l e J. Tucker, 36 Van N a t t a 1374, 
1376 ( 1 9 8 4 ) . C l a i m a n t a s s e r t s t h a t t h e p r o p e r i n q u i r y under t h e s e cases i s whether 
t h e i n s u r e r w o u ld have i n i t i a l l y agreed t o p r o v i d e coverage i f i t had been aware 
t h a t t h e b u s i n e s s was a p a r t n e r s h i p . 

C l a i m a n t ' s argument i s f l a w e d ; t h e c i t e d cases h o l d t h a t t h e i n s u r e r must show 
how i t s a c c eptance o f t h e c l a i m — not t h e u n d e r l y i n g p o l i c y — c o u l d have been 
a f f e c t e d by t h e i n s u r e r ' s knowledge o f t h e u n d i s c l o s e d f a c t . Here, t h e i n s u r e r has 
c l e a r l y shown t h a t i t would n o t have accepted t h e c l a i m i f i t had known t h a t 
c l a i m a n t was a p a r t n e r i n t h e b u s i n e s s . 

T h e r e f o r e , t h e iss u a n c e o f t h e backup d e n i a l was p r o p e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 17, 1988, i s a f f i r m e d . A c l i e n t - p a i d f e e i s 
a u t h o r i z e d , n o t t o exceed $2,493, payable by t h e i n s u r e r t o i t s c o u n s e l . 

March 15, 1990 C i t e as 42 Van N a t t a 524 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVE CHAMBERS, Claimant 

WCB Case Nos. 88-06883 & 88-03427 
ORDER ON REVIEW 

Welch, Bruun & Green, Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
S e i f e r t ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
"new i n j u r y " c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d L i b e r t y N o r t h w e s t 
I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r t h e same c o n d i t i o n . Claimant c r o s s - r e q u e s t s r e v i e w o f t h e p o r t i o n o f 
t h e o r d e r t h a t d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r b o t h 
i n s u r e r s ' a l l e g e d l y l a t e d e n i a l s . On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y and 
p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt on t h e r e s p o n s i b i l i t y i s s u e and d e n i a l o f p e n a l t i e s 
and a t t o r n e y f e e s a g a i n s t L i b e r t y Northwest. We a f f i r m t h a t p o r t i o n o f t h e Ref
ere e ' s o r d e r c o n c e r n i n g t h e assessment o f p e n a l t i e s a g a i n s t SAIF. However, we 
r e v e r s e t h a t p o r t i o n o f t h e o r d e r t h a t d i d n o t award an a t t o r n e y f e e t o be p a i d 
by SAIF f o r i t s u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. 

An i n s u r e r must f u r n i s h c l a i m a n t w r i t t e n n o t i c e o f acceptance o r d e n i a l o f 
a c l a i m w i t h i n 60 days a f t e r r e c e i v i n g n o t i c e o r knowledge o f t h e c l a i m . ORS 
65 6 . 2 6 2 ( 6 ) . I f t h e i n s u r e r u n r e a s o n a b l y d e l a y s acceptance o r d e n i a l o f t h e 
c l a i m , t h e i n s u r e r s h a l l be assessed a p e n a l t y o f up t o 25 p e r c e n t o f any 
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amounts o f compensation "t h e n due." ORS 656.262(10). A p e n a l t y - r e l a t e d a t t o r 
ney f e e may a l s o be assessed f o r t h e i n s u r e r ' s u n r easonable r e s i s t a n c e t o t h e 
payment o f compensation. ORS 656.382(1). 

The R eferee f o u n d t h a t SAIF i s s u e d i t s d e n i a l one day l a t e , b u t reasoned 
t h a t t h e d e l a y was de m i n i m i s and d e c l i n e d t o assess a p e n a l t y o r a t t o r n e y f e e . 
We d i s a g r e e w i t h t h e Referee's f i n d i n g and c o n c l u s i o n . 

C l a i m a n t p e r s u a s i v e l y t e s t i f i e d t h a t , a f t e r s u s t a i n i n g h i s i n j u r y w i t h 
SAIF's i n s u r e d on September 29, 1987, he i m m e d i a t e l y r e p o r t e d t h e i n j u r y t o h i s 
s u p e r v i s o r , t h e employer's p r o d u c t i o n foreman. ( T r . 1 8 ) . C l a i m a n t l a t e r com
p l e t e d an i n i t i a l c l a i m f o r m (Form 801) and f i l e d i t w i t h t h e employer. (Ex. 
1 0 4 ) . The f o r m i n d i c a t e s t h a t c l a i m a n t s u s t a i n e d a low back s t r a i n on September 
29, 1987. I n box number 22 o f t h e form, which i s l a b e l l e d " [ d ] a t e employer f i r s t 
knew o f i n j u r y o r o c c u p a t i o n a l d i s e a s e , " t h e employer's r e p r e s e n t a t i v e w r o t e "9-
29-87." Based on t h i s e v i d e n c e , we f i n d t h a t t h e employer knew o f t h e i n j u r y on 
September 29, 1987, and, hence, had knowledge o f c l a i m a n t ' s c l a i m on t h a t d a t e . 
See Haves-Godt v. S c o t t Wetzel S e r v i c e s , 71 Or App 175, 179 ( 1 9 8 5 ) ; P h y l l i s 
B a l d w i n , 40 Van N a t t a 1085, 1088 (1988). 

An employer must r e p o r t a c l a i m t o i t s i n s u r e r w i t h i n f i v e days a f t e r r e 
c e i v i n g n o t i c e o r knowledge o f t h e c l a i m . ORS 6 5 6 . 2 6 2 ( 3 ) . Here, SAIF a p p a r e n t l y 
d i d n o t r e c e i v e n o t i c e o f c l a i m a n t ' s c l a i m from i t s i n s u r e d u n t i l December 1987. 
However, t h e employer's conduct i n f a i l i n g t o r e p o r t t h e c l a i m i n a t i m e l y manner 
i s l e g a l l y a t t r i b u t a b l e t o i t s i n s u r e r . See Nix v. SAIF, 80 Or App 656 ( 1 9 8 6 ) , 
r e v den 302 Or 158 ( 1 9 8 7 ) . Hence, n o t w i t h s t a n d i n g t h e employer's 
c o n d u c t , SAIF i s deemed t o have r e c e i v e d n o t i c e o f c l a i m a n t ' s i n j u r y c l a i m on 
September 29, 1987. T h e r e a f t e r , SAIF had 60 days, o r u n t i l November 28, 1987, 
t o a c c e p t o r deny t h e c l a i m . SAIF d i d n o t i s s u e i t s w r i t t e n n o t i c e o f d e n i a l 
u n t i l F e b r u a r y 5, 1988, more t h a n two months l a t e . We do n o t f i n d any r e a s o n 
a b l e j u s t i f i c a t i o n f o r t h e d e l a y . We f i n d , t h e r e f o r e , t h a t SAIF's d e l a y i n p r o 
c e s s i n g t h e c l a i m was unreasonable. See L e s t e r v. Weyerhaeuser, 70 Or App 307, 
312 ( 1 9 8 4 ) . 

However, t o s u p p o r t t h e assessment o f a p e n a l t y , t h e r e must be an u n p a i d 
"amount t h e n due" a t t h e t i m e o f t h e d e n i a l . ORS 6 56.262(10); Wacker S i l t r o n i c 
C o r p o r a t i o n v. S a t c h e r , 91 Or App 654, 658 ( 1 9 8 8 ) . Here, t h e r e c o r d does n o t 
e s t a b l i s h what, i f any, amounts were "t h e n due" as o f t h e d a t e o f SAIF's d e n i a l . 
C o n s e q u e n t l y , no p e n a l t y w i l l be assessed. 

U n l i k e a p e n a l t y , an a t t o r n e y f e e can be awarded even t h o u g h t h e r e a r e no 
"amounts t h e n due", p r o v i d e d t h a t t h e c a r r i e r has o t h e r w i s e u n r e a s o n a b l y r e 
s i s t e d t h e payment o f compensation. C i n d i A. Cadieux, 41 Van N a t t a 2259 ( 1 9 8 9 ) . 
We c o n c l u d e t h a t SAIF's u n t i m e l y d e n i a l was an u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f compensation. A c c o r d i n g l y , SAIF i s assessed an a t t o r n e y f e e o f $400 
f o r i t s u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. See ORS 
6 5 6 . 3 8 2 ( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1988, i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . For t h e SAIF C o r p o r a t i o n ' s unreasonable r e s i s t a n c e t o t h e payment o f 
c o m pensation, c l a i m a n t ' s a t t o r n e y i s awarded $400, t o be p a i d by SAIF. For s e r 
v i c e s on r e v i e w c o n c e r n i n g SAIF's r e q u e s t , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $750, a l s o t o be p a i d by SAIF. 



526 C i t e as 42 Van N a t t a 526 (1990) March 15, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN M. GINTHER, Claimant 

WCB Case Nos. 87-07462 & 87-06177 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
Cooney, Moscato, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee S e i f e r t ' s o r d e r 
t h a t : (1) a f f i r m e d a D e t e r m i n a t i o n Order award o f 10 p e r c e n t (32 de g r e e s ) un
sch e d u l e d permanent d i s a b i l i t y f o r c l a i m a n t ' s 1985 low back i n j u r y ; and (2) 
a u t h o r i z e d t h e i n s u r e r t o o f f s e t an overpayment o f t e m p o r a r y t o t a l d i s a b i l i t y i n 
c l a i m a n t ' s 1985 low back c l a i m a g a i n s t permanent p a r t i a l d i s a b i l i t y compensation 
p a y a b l e on c l a i m a n t ' s s e p a r a t e 1984 b i l a t e r a l w r i s t c l a i m . On r e v i e w , t h e 
i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y and o f f s e t . We r e v e r s e on 
t h e o f f s e t i s s u e . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board a f f i r m s and adopts t h e Referee's r u l i n g on t h e e x t e n t i s s u e . 

The i n s u r e r c l a i m e d an o f f s e t o f an overpayment i n c l a i m a n t ' s low back 
c l a i m a g a i n s t permanent p a r t i a l d i s a b i l i t y awarded on h i s s e p a r a t e hand c l a i m . 
The R e f e r e e a l l o w e d t h e o f f s e t , n o t i n g t h a t t h e a p p l i c a b l e s t a t u t e , ORS 
656 . 2 6 8 ( 1 0 ) , d i d n o t i n d i c a t e t h a t t h e o f f s e t o f f u t u r e compensation must be 
a g a i n s t t h e d e t e r m i n a t i o n t o whic h i t p e r t a i n s . We d i s a g r e e . 

Former OAR 436-54-320 s p e c i f i c a l l y a l l o w e d o f f s e t s o f overpayments made 
e a r l i e r on t h e same c l a i m . The c u r r e n t a d m i n i s t r a t i v e r u l e does n o t e x p r e s s l y 
c o n f i n e o f f s e t s t o overpayments i n t h e same c l a i m . See OAR 436-60-170. T h i s 
i n t e r p r e t a t i o n o f t h e r u l e i s c o n s i s t e n t w i t h t h e language o f ORS 65 6 . 2 6 8 ( 1 0 ) : 
"Any d e t e r m i n a t i o n o r n o t i c e o f c l o s u r e may i n c l u d e necessary a d j u s t m e n t s i n 
compensation p a i d o r p a y a b l e p r i o r t o t h e d e t e r m i n a t i o n o r n o t i c e o f c l o s u r e . " 
We c o n c l u d e t h a t t h e c u r r e n t r u l e does n o t a u t h o r i z e an o f f s e t o f b e n e f i t s p a i d 
on one c l a i m a g a i n s t amounts due on anot h e r c l a i m . See Cascade S t e e l R o l l i n g 
M i l l s v. M a d r i l , 62 Or App 598, 600-01 ( 1 9 8 3 ) ; Lawrence W. S c o t t , 40 Van N a t t a 
1721 ( 1 9 8 8 ) ; Dale L . T i c h e n o r , 40 Van N a t t a 867 (19 8 8 ) . 

C l a i m a n t contends he i s e n t i t l e d t o an a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
o f f s e t i s s u e . Our r u l i n g on t h e o f f s e t i s s u e d i d n o t e f f e c t c l a i m a n t ' s r i g h t t o 
compensation. ORS 656 . 3 8 6 ( 1 ) . See Forney v. Western S t a t e s Plywood, 297 Or 
628, 633 ( 1 9 8 4 ) . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an assessed f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1988 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . T h a t p a r t o f t h e o r d e r a l l o w i n g an o f f s e t i s r e v e r s e d . The r e m a i n d e r 
o f t h e o r d e r i s a f f i r m e d . The Board a u t h o r i z e s a c l i e n t - p a i d f e e , n o t t o exceed 
$1,300, p a y a b l e by t h e i n s u r e r t o i t s c o u n s e l . 



March 15, 1990 C i t e as 42 Van N a t t a 527 (19901 527 

I n t h e M a t t e r o f t h e Compensation o f 
APRIL MAYBERRY, Claimant 
WCB Case No. 88-06746 

ORDER ON REVIEW 
Emmons, e t a l , C l aimant A t t o r n e y s 
G a r r e t t , e t a l , Defense A t t o r n e y s 

D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Daron's o r d e r 
w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f t h e a l l e g e d employers, 
o f c l a i m a n t ' s c l a i m f o r f a c i a l i n j u r i e s . R i c h a r d and Susan Anderson, t h e 
a l l e g e d e m p l o y e r s , c r o s s - r e q u e s t r e v i e w o f t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r 
w h i c h : (1) h e l d t h a t c l a i m a n t was a s u b j e c t worker and t h a t t h e Andersons were 
s u b j e c t e m p l o y e r s ; and (2) d e c l i n e d t o approve a c l i e n t - p a i d a t t o r n e y f e e . On 
r e v i e w t h e i s s u e s a r e s u b j e c t i v i t y , c o m p e n s a b i l i t y and a t t o r n e y f e e s . 

The Board a f f i r m s t h a t p o r t i o n o f t h e o r d e r f i n d i n g t h a t t h e 
Andersons were s u b j e c t employers and t h a t c l a i m a n t was a s u b j e c t w o r k e r , and r e 
v e r s e s t h a t p o r t i o n o f t h e o r d e r which u p h e l d SAIF's d e n i a l o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s f a c i a l i n j u r i e s . A d d i t i o n a l l y , we a f f i r m t h a t p o r t i o n o f t h e o r d e r 
d e n y i n g a p p r o v a l o f t h e Andersons' a t t o r n e y f e e s . 

FINDINGS OF FACT 

The o r i g i n a l arrangement between c l a i m a n t and t h e Andersons was t h a t 
c l a i m a n t and her husband were t o l i v e i n t h e e x t r a house, r e n t f r e e , on t h e 
Anderson's p r o p e r t y , and keep, f r e e o f charge, c l a i m a n t ' s two hor s e s on t h e 
Anderson's p a s t u r e and i n t h e i r b a r n , i n exchange f o r c l a i m a n t ' s " w a t c h i n g " t h e 
p r o p e r t y as s e c u r i t y and c a r i n g f o r t h e Andersons' h o r s e s , when t h e Andersons 
went o u t o f town, w h i c h t h e y expected t o do f r e q u e n t l y . ( T r . 24, 26-27, 36, 
76) . 

The r e n t a l v a l u e o f t h e s t a l l s f o r c l a i m a n t ' s two h o r s e s i s $100 per 
month, p e r h o r s e . ( T r . 2 9 ) . 

C l a i m a n t r e c e i v e d r e m u n e r a t i o n i n t h e f o r m o f f r e e h o u s i n g f o r h e r 
s e l f and h e r husband, and f r e e s h e l t e r f o r her two horses a t a d o l l a r v a l u e i n 
excess o f $200 p e r month. 

The scope o f c l a i m a n t ' s work a c t i v i t i e s f o r t h e Andersons grew t o 
i n c o r p o r a t e f e e d i n g t h e Andersons' horses on a d a i l y b a s i s , c l e a n i n g t h e 
Andersons' h o r s e s ' s t a l l s , t r a i n i n g and showing t h e Andersons' h o r s e s . ( T r . 28, 
3 0 ) . C l a i m a n t worked w i t h ( t r a i n e d ) two o r t h r e e o f t h e Andersons' h o r s e s , 
showed t h e h o r s e s , and t h e Andersons i n s t r u c t e d c l a i m a n t as t o what t h e y wanted 
he r t o do w i t h s p e c i f i c h orses. ( T r . 37, 7 9 ) . 

The Andersons' 1987 Schedule F, form 1040, t a x r e t u r n i n d i c a t e s t h a t 
t h e y own a h o r s e f a r m w h i c h t h e y " m a t e r i a l l y p a r t i c i p a t e d " i n o p e r a t i o n o f as a 
" b u s i n e s s , " and f o r w h i c h t h e y l i s t e d t h e i r horses as in c o m e - p r o d u c i n g f a r m 
l i v e s t o c k . They deducted t h e i r expenses f o r "DUES-FEES-LICENSES-SHOWS-TRNG 
( t r a i n i n g ) - A D V ( A d v e r t i s i n g ) - P U B (publicity)-FARRIER-AUCTION- TRAVEL." (Ex. 8 ) . 
The Andersons' a d v e r t i s e i n m o n t h l y horse j o u r n a l s t h a t t h e y b r e e d h o r s e s f o r a 
f e e , have s t u d s f o r s e r v i c e , charge f o r mare c a r e and s e l l h o r s e s . (Ex. 1 1 ) . 
The Andersons share t h e income from t h e i r horse b u s i n e s s . ( T r . 7 4 ) . 

On October 24, 1987, c l a i m a n t was k i c k e d on t h e r i g h t s i d e o f her 
f a c e by t h e Andersons' h o r s e , " L i t t l e H a r o l d , " ( H a r o l d ) , when she t r i e d t o mount 
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him. (Ex. 1, T r . 3 3 ) . Mrs. Anderson was p r e s e n t and w a t c h i n g as c l a i m a n t was 
i n j u r e d . ( T r . 3 4 ) . C l a i m a n t s u s t a i n e d a f r a c t u r e d jaw, cheek bone and 
a n t e r o l a t e r a l m a x i l l a r y s i n u s . (Ex. 5 ) . 

On F e b r u a r y 5, 1988, c l a i m a n t s i g n e d t h e "801" f o r m t h a t t h e 
Andersons " d e c l i n e d " t o complete. (Ex. 1 ) . 

The Compliance D i v i s i o n found t h a t c l a i m a n t was n o t a s u b j e c t w o r k e r 
and t h e Andersons were n o t s u b j e c t employers. (Ex. 1-A) . P u r s u a n t t o OAR 436-
80-060, t h e m a t t e r was r e f e r r e d t o SAIF f o r p r o c e s s i n g . SAIF d e n i e d c l a i m a n t ' s 
f a c i a l i n j u r y c l a i m on A p r i l 5, 1988. (Ex. 2 ) . 

The R eferee fo u n d none o f t h e w i t n e s s e s " t o be v e r y c r e d i b l e , " and 
t h a t t h e y were " t a i n t e d w i t h s e l f i n t e r e s t . " T h e r e f o r e , i n r e a c h i n g t h e above 
f i n d i n g s , we r e l y upon t h o s e f a c t s upon which t h e p a r t i e s agree, as w e l l as 
a d m i s s i o n s by t h e p a r t i e s i n c o n j u n c t i o n w i t h t h e documentary e v i d e n c e . 

CONCLUSIONS OF LAW AND OPINION 

S u b j e c t i v i t y 

We must f i r s t d e t e r m i n e whether t h e Andersons a r e "employers" and 
c l a i m a n t i s a "worker." I n t h i s r e g a r d , "employer" means "any person...who con
t r a c t s t o pay a r e m u n e r a t i o n f o r and secures t h e r i g h t t o d i r e c t and c o n t r o l t h e 
s e r v i c e s o f any p e r s o n . " ORS 656.005(13); "worker" means "any p e r s o n , i n c l u d 
i n g a m i n o r w h e t h e r l a w f u l l y o r u n l a w f u l l y employed, who engages t o f u r n i s h s e r 
v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and c o n t r o l o f an em
p l o y e r . . . " ORS 656.005(27). 

There i s no do c u m e n t a t i o n r e g a r d i n g t h e "employment" arrangement 
between c l a i m a n t and t h e Andersons. However, t h e p a r t i e s agree t h a t t h e o r i g i 
n a l arrangement p r o v i d e d t h a t c l a i m a n t and her husband were t o l i v e i n t h e e x t r a 
house, r e n t f r e e , on t h e Anderson's p r o p e r t y , and keep, f r e e o f c h a r g e , 
c l a i m a n t ' s two ho r s e s on t h e Anderson's p a s t u r e and i n t h e i r b a r n , i n exchange 
f o r c l a i m a n t ' s " w a t c h i n g " t h e p r o p e r t y as s e c u r i t y and c a r i n g f o r t h e Andersons' 
h o r s e s , when t h e Andersons went o u t o f town. The t e s t i m o n y i n d i c a t e s t h a t 
c l a i m a n t ' s work a c t i v i t i e s grew t o i n c o r p o r a t e c a r i n g f o r t h e Andersons' h o r s e s 
on a d a i l y b a s i s even w h i l e t h e Andersons were home, i n c l u d i n g t r a i n i n g and 
showing s p e c i f i c h o rses b e l o n g i n g t o t h e Andersons. The Andersons d i d n o t 
m e r e l y a c q u i e s c e t o c l a i m a n t ' s i n c r e a s e d work a c t i v i t i e s , t h e y gave i n s t r u c t i o n s 
t o c l a i m a n t as t o what t h e y wanted her t o do w i t h t h e i r h o rses and b e n e f i t t e d 
f r o m c l a i m a n t ' s i n c r e a s e d work a c t i v i t i e s . I n sum, we a r e persuaded t h a t 
c l a i m a n t was engaged " t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e 
d i r e c t i o n and c o n t r o l o f [ t h e A n d e r s o n s ] . " 

The Andersons argue t h a t c l a i m a n t ' s employment s t a t u s i s e x c e p t e d 
under ORS 6 5 6 . 0 2 7 ( 3 ) ( a ) and ( 3 ) ( a ) ( A ) which a l l o w e x c e p t i o n f o r t h e w o r k e r whose 
employment i s c a s u a l and n o t i n t h e course o f t h e t r a d e , b u s i n e s s o r p r o f e s s i o n 
o f t h e employer. "Casual" r e f e r s t o employments where t h e work i n any 30-day 
p e r i o d i n v o l v e s a t o t a l l a b o r c o s t o f l e s s t h a n $200. ORS 6 5 6 . 0 2 7 ( 3 ) ( b ) . We 
d i s a g r e e . 

F i r s t o f a l l , c l a i m a n t cannot be c o n s i d e r e d a " c a s u a l w o r k e r " be
cause t h e Andersons i n c u r r e d l a b o r c o s t s t o t a l l i n g more t h a n $200. Even e x c l u d 
i n g t h e v a l u e o f t h e house c l a i m a n t and her husband were g i v e n t o l i v e i n on t h e 
Andersons' p r o p e r t y , t h e Andersons a d m i t t e d t h a t h o u s i n g c l a i m a n t ' s two h o r s e s 
i s w o r t h $100 each. T h e r e f o r e , l a b o r c o s t s t o t h e Andersons f r o m t h e a r r a n g e 
ment w i t h c l a i m a n t a r e n o t " l e s s t h a n $200." 
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Secondly, t h e Andersons a re i n "b u s i n e s s " and c l a i m a n t ' s presence 
d i r e c t l y r e l a t e s t o t h i s " b u s i n e s s . " On t h e i r 1987 Income Tax R e t u r n , t h e 
Andersons s p e c i f i c a l l y d e c l a r e d t h a t t h e y were i n t h e h o r s e - t r a d e - t r a i n i n g - s h o w 
i n g " b u s i n e s s " f o r w h i c h t h e y d e c l a r e d income and f o r w h i c h t h e y d e d u c t e d t h e i r 
expenses. 

The Andersons a l s o argue t h a t s i n c e t h e i r arrangement w i t h c l a i m a n t 
o n l y i n v o l v e d c l a i m a n t ' s " r e m o d e l i n g " t h e s m a l l house t h a t c l a i m a n t and her hus
band would l i v e i n , and " w a t c h i n g " t h e p r o p e r t y when t h e Andersons went o u t o f 
town, c l a i m a n t ' s employment s t a t u s i s s p e c i f i c a l l y e x c e p t e d f r o m t h e d e f i n i t i o n 
o f " s u b j e c t w o r k e r " under ORS 656.027(2). ORS 656.027(2) e x c e p t s t h o s e w o r k e r s 
"employed t o do g a r d e n i n g , maintenance, r e p a i r , r e m o d e l i n g o r s i m i l a r work i n o r 
about t h e p r i v a t e home o f t h e person employing t h e wo r k e r . " 

We have concluded t h a t t h e arrangement extended w e l l beyond t h a t 
o r i g i n a l l y c o n t e m p l a t e d . However, even t h e work a c t i v i t i e s i n t e n d e d t o be p e r 
formed by c l a i m a n t under t h e o r i g i n a l agreement a r e n o t t h e t y p e o f 
"maintenance" and " r e m o d e l i n g " c o n t e m p l a t e d by t h e s t a t u t e . Employments under 
ORS 656.027(2) a r e t h o s e w h i c h a r e f o r t h e b e n e f i t o f t h e nonbusiness homeowners 
who r e c e i v e no p e c u n i a r y p r o f i t from m a i n t a i n i n g t h e i r p r i v a t e home and who 
s h o u l d n o t be made t o bear t h e burden o f w o r k e r s ' compensation p r o t e c t i o n . 
F i r s t o f a l l , we have s t a t e d t h a t t h e Andersons a r e i n b u s i n e s s . A d d i t i o n a l l y , 
c l a i m a n t was n o t t h e r e t o m a i n t a i n t h e Andersons' " p r i v a t e home" b u t t o p r o v i d e 
s e r v i c e s d i r e c t l y r e l a t e d t o t h e Andersons' b u s i n e s s . The Andersons c o u l d 
t r a v e l f r e e l y t o hor s e shows and s e l l t h e i r p r o d u c t ; t h e y d i d n o t have t o pay 
cash t o someone e l s e , a p r o f e s s i o n a l , t o f e e d , t r a i n , and show t h e i r h o r s e s . 
And t h e e x t r a house on t h e Andersons' p r o p e r t y t h a t c l a i m a n t h e l p e d p a i n t and 
d e c o r a t e was f o r c l a i m a n t t o l i v e i n , n o t t h e Andersons' p e r s o n a l d w e l l i n g . 

A c c o r d i n g l y , we agree w i t h t h e Referee t h a t t h e Andersons were 
"employers" under ORS 656.005(13), who c o n t r o l l e d t h e work a c t i v i t i e s o f 
c l a i m a n t who, i n t u r n , p r o v i d e d s e r v i c e s f o r t h e Andersons and i s a "worker" 
under ORS 656.005(27). A d d i t i o n a l l y , we agree w i t h t h e Re f e r e e t h a t , c o n t r a r y 
t o t h e arguments o f f e r e d by t h e employers, t h e employment arrangement was n o t 
c a s u a l and was i n t h e course o f t h e bus i n e s s o f t h e employers. 

C o m p e n s a b i l i t y 

The u l t i m a t e i n q u i r y under ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) , d e f i n i n g a compensable 
i n j u r y as an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e c o u r s e o f t h e employ
ment, i s whe t h e r t h e r e l a t i o n s h i p between t h e i n j u r y and employment i s such t h a t 
t h e i n j u r y s h o u l d be compensable. Rogers v. SAIF, 289 Or 633 ( 1 9 8 5 ) . To answer 
t h i s q u e s t i o n , we t u r n t o t h e sev e n - p a r t t e s t o f M e l l i s v. McEwen, Hanna, 
G i s y o l d , 74 Or App 571 ( 1 9 8 5 ) . 

The f i r s t i n q u i r y i s whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e 
employer. The employers t e s t i f i e d t h a t i n t h e p a s t t h e y have p a i d t r a i n e r s t o 
p r e p a r e t h e i r h o r s e s f o r shows o r t h e r a c e t r a c k . ( T r . 9 1 , 9 7 - 9 8 ) . Here, t h e 
Andersons would b e n e f i t from c l a i m a n t ' s t r a i n i n g H a r o l d t o r i d e under s a d d l e — 
he w o u l d be rea d y t o r a c e and t h e y would n o t have t o pay someone e l s e t o t r a i n 
him o r , a t t h e l e a s t , he would be more p r e p a r e d by t h e t i m e he w o u l d go t o a 
t r a i n e r so t h a t t h e i r u l t i m a t e t r a i n i n g c o s t s would be l e s s . 

The n e x t i n q u i r y i s whether t h e a c t i v i t y was c o n t e m p l a t e d by t h e em
p l o y e r and employee e i t h e r a t t h e t i m e o f h i r i n g o r l a t e r . The Andersons deny 
t h a t t h e y asked c l a i m a n t t o r i d e H a r o l d . ( T r . 3 4 ) . However, Mr. Anderson 
t e s t i f i e d t h a t he p o i n t e d o u t t o c l a i m a n t t h a t t h e y wanted H a r o l d t r a i n e d f o r 
t h e r a c e t r a c k . ( T r . 7 8 ) . Mrs. Anderson t e s t i f i e d t h a t c l a i m a n t had t r a i n e d 
and shown s e v e r a l o f t h e i r horses and had s p e c i f i c a l l y h e l p e d t r a i n a n o t h e r o f 
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t h e t h e i r h o r s e s f o r t h e r a c e t r a c k p r i o r t o t h e i n c i d e n t w i t h H a r o l d . ( T r . 3 7 ) . 
On t h e day o f t h e i n j u r y , Mrs. Anderson came o u t o f the-house and watched as 
c l a i m a n t f i r s t l ounged H a r o l d , and t h e n proceeded t o s a d d l e and mount H a r o l d . 
Mrs. Anderson o b s e r v e d as c l a i m a n t was i n j u r e d . ( T r . 3 4 ) . We, t h e r e f o r e , con
c l u d e t h a t t h e a c t i v i t y was c o n t e m p l a t e d by t h e p a r t i e s . 

Moreover, t h e above d i s c u s s i o n l e a d s us t o t h e c o n c l u s i o n t h a t r i d 
i n g H a r o l d became i n c i d e n t a l t o and an o r d i n a r y r i s k o f t h e expanded employment 
arrangement between c l a i m a n t and t h e Andersons. 

I n a d d i t i o n , c l a i m a n t r e c e i v e d r e m u n e r a t i o n i n t h e f o r m o f f r e e r e n t 
f o r h e r s e l f , her husband and her two horses. 

There i s no d i s p u t e b u t t h a t t h e a c t i v i t y was p e r f o r m e d on t h e 
e m p l o y e r s ' p r e m i s e s . 

F u r t h e r , Mrs. Anderson was p r e s e n t and w a t c h i n g t h e t r a i n i n g s e s s i o n 
a t t h e t i m e c l a i m a n t a t t e m p t e d t o mount H a r o l d . A c c o r d i n g l y , c l a i m a n t ' s a c t i v 
i t y l e a d i n g t o her i n j u r y was d i r e c t e d , o r a t l e a s t a c q u i e s c e d i n , by t h e ' 
Andersons. 

L a s t l y , under Jordan v. Western E l e c t r i c , 1 Or App 441 ( 1 9 7 0 ) ; and 
Halfman v. SAIF, 49 Or 23 ( 1 9 8 0 ) , we address whether c l a i m a n t was on a p e r s o n a l 
m i s s i o n o f her own a t t h e t i m e o f her a c c i d e n t . I n Jordon and Halfman, t h e 
c l a i m a n t s were on c o f f e e breaks when t h e i r i n j u r i e s o c c u r r e d . A c o f f e e b r e a k i s 
a p e r s o n a l m i s s i o n whereby t h e employer r e c e i v e s l i t t l e b e n e f i t . Here, t h e 
Andersons argue t h a t c l a i m a n t ' s r i d i n g H a r o l d was f o r her own b e n e f i t t o i n 
c r e a s e h e r e x p e r t i s e as a horse t r a i n e r . However, r i d i n g H a r o l d , even t h o u g h 
such r i d i n g w o u l d i n c r e a s e c l a i m a n t ' s p r o f i c i e n c y as a ' t r a i n e r , p r o v i d e d t h e 
Andersons w i t h an immediate b e n e f i t — n o t h a v i n g t o pay someone e l s e t o t r a i n 
H a r o l d as c l a i m a n t t r a i n e d him. Such immediate b e n e f i t t o t h e employer t i p s t h e 
s c a l e l e s s f r o m p e r s o n a l m i s s i o n f o r c l a i m a n t t o work r e l a t e d f o r t h e b e n e f i t o f 
t h e employer. 

A c c o r d i n g l y , c l a i m a n t ' s f a c i a l i n j u r i e s a re compensable. 

A t t o r n e y Fees 

Because t h e employers' a t t o r n e y d i d n o t submit a s t a t e m e n t o f s e r 
v i c e s , t h e R e f e r e e r e f u s e d t o approve an a t t o r n e y f e e . The a p p r o p r i a t e s t a t u t e 
r e q u i r e s : 

"No c l a i m o r payment f o r l e g a l s e r v i c e s by an a t t o r 
ney r e p r e s e n t i n g t h e worker o r by an a t t o r n e y , o t h e r 
t h a n a s a l a r i e d s t a f f a t t o r n e y , r e p r e s e n t i n g t h e 
i n s u r e r o r s e l f - i n s u r e d employer, o r f o r any o t h e r 
s e r v i c e s r e n d e r e d b e f o r e a r e f e r e e o r t h e b o a r d , as 
t h e case may be, i n r e s p e c t t o any c l a i m o r award 
f o r compensation t o o r on account o f any p e r s o n , 
s h a l l be v a l i d u n l e s s approved by t h e r e f e r e e o r 
b o a r d , o r i f p r o c e e d i n g s on appeal from t h e o r d e r o f 
t h e b o a r d w i t h r e s p e c t t o such c l a i m o r award a r e 
had b e f o r e any c o u r t , u n l e s s approved by such 
c o u r t . " ORS 656.388. 

The e mployers' a t t o r n e y argues t h a t t h e s t a t u t o r y r e q u i r e m e n t f o r 
a p p r o v a l o f a t t o r n e y f e e s does n o t a p p l y because t h e r e was no e v i d e n c e t o show 
t h a t t h e employers were " i n s u r e r s " o r " s e l f - i n s u r e d employers." 

We do n o t accept t h e employers' s t a t u t o r y i n t e r p r e t a t i o n . To t h e 
c o n t r a r y , t h e s t a t u t e c l e a r l y a p p l i e s t o t h e employers' a t t o r n e y . I n t h i s r e 
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g a r d , t h e p r o v i s i o n e x p r e s s l y a p p l i e s t o "any o t h e r s e r v i c e s r e n d e r e d b e f o r e a 
r e f e r e e o r t h e b o a r d . . . . " We i n t e r p r e t t h i s s t a t u t o r y r e f e r e n c e t o i n c l u d e s e r 
v i c e s such as t h o s e r e n d e r e d here by t h e employers' a t t o r n e y . T h e r e f o r e , we 
co n c l u d e t h a t t h e Referee p r o p e r l y d e n i e d a p p r o v a l o f an a t t o r n e y f e e t o t h e 
e m p l o y e r s ' a t t o r n e y because he d i d no t submit a s t a t e m e n t o f s e r v i c e s f o r 
a p p r o v a l by t h e Ref e r e e . See OAR 438-15-001 t h r o u g h 438-15-035. 

ORDER 

The Referee's o r d e r d a t e d August 19, 1988, i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l , i s s u e d on b e h a l f o f t h e 
Andersons, i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d 
i n g t o law. For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g s u b j e c t i v i t y 
and c o m p e n s a b i l i t y , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $2,400, 
t o be p a i d by SAIF on b e h a l f o f t h e noncomplying employer. 

March 15, 1990 C i t e as 42 Van N a t t a 531 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RODERICK A. MESPELT, Claimant 

WCB Case Nos. 87-05743 & 87-15620 
ORDER ON REVIEW 

B r i a n L. Pocock, A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 
C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Seymour's o r d e r t h a t : (1) 

u p h e l d t h e SAIF C o r p o r a t i o n ' s J u l y 15, 1987 and August 27, 1987 d e n i a l s o f 
c h i r o p r a c t i c t r e a t m e n t f o r c l a i m a n t ' s neck and low back c o n d i t i o n ; and (2) 
a f f i r m e d a D e t e r m i n a t i o n Order awarding no unscheduled permanent p a r t i a l d i s 
a b i l i t y f o r i n j u r y t o t h e c e r v i c a l s p i n e . Claimant contends t h a t he was d e n i e d 
due p r o c e s s when Referee Seymour i s s u e d an o r d e r a f t e r t h e h e a r i n g was conducted 
by R e f e r e e Hayduke. Cl a i m a n t asks t h e Board t o remand t h e case f o r a new hear
i n g . On r e v i e w , t h e i s s u e s a r e due process and remand, m e d i c a l s e r v i c e s and 
e x t e n t o f permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t contends t h a t he was de n i e d due process when t h i s case was 
d e c i d e d by Ref e r e e Seymour. Referee Seymour d i d n o t conduct t h e h e a r i n g . W i t h 
t h e c o n s e n t o f c l a i m a n t ' s c o u n s e l , on c l a i m a n t ' s b e h a l f , however, Referee 
Seymour d e c i d e d t h e case on t h e t r a n s c r i p t o f t h e h e a r i n g and c l o s i n g argument. 
C l a i m a n t argues t h a t due process e n t i t l e s him t o a d e c i s i o n m a k e r who has 
obs e r v e d t h e w i t n e s s e s a t h e a r i n g . 

We d i s a g r e e . Due process does not r e q u i r e t h a t an a d m i n i s t r a t i v e 
d e c i s i o n m a k e r have an o p p o r t u n i t y t o hear and see t h e w i t n e s s e s a t h e a r i n g . 
Were t h a t t h e case, many o f t h e a d m i n i s t r a t i v e h e a r i n g p r o c e d u r e s u t i l i z e d 
r o u t i n e l y i n t h i s s t a t e would be u n c o n s t i t u t i o n a l as t h e u l t i m a t e d e c i s i o n m a k e r 
i n many such processes i s n o t t h e h e a r i n g s o f f i c e r . W h i l e we do n o t suggest 
t h a t t h i s s i t u a t i o n i s t h e i d e a l , i t does not c o n s t i t u t e a d e n i a l o f due p r o 
cess. Moreover, i n t h i s case, c l a i m a n t consented t o t h e p r o c e d u r e . No e r r o r 
was c o m m i t t e d . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d October 12, 1988 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation of. . , , 
ANNIE M. NEUBERGER, Claimant 

WCB Case No. 88-10151 
ORDER ON REVIEW 

Parker & Bush, Claimant A t t o r n e y s 
Meyers & R a d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Thye's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r neck and arm c o m p l a i n t s . On r e v i e w t h e s o l e i s s u e i s c o m p e n s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t has worked as a meat wrapper f o r t h e employer f o r s e v e r a l y e a r s . 
I n O ctober 1987 she saw Dr. Ash, M.D., a n e u r o l o g i s t , c o m p l a i n i n g t h a t h e r r i g h t 
hand was g o i n g t o s l e e p . C l a i m a n t r e p o r t e d a h i s t o r y o f s e v e r a l y e a r s o f p r o b 
lems w i t h p a i n f r o m t h e t o p o f her head t o her low back. Dr. Ash s u s p e c t e d 
r a d i c u l o p a t h y f r o m a d i s c a t C7 o r C8. Claimant c o n t i n u e d t o work a t h e r j o b as 
a meat wrapper. 

C l a i m a n t began s e e i n g a c h i r o p r a c t o r , Dr. Dawson, i n F e b r u a r y 1988. A t 
t h a t t i m e she was c o m p l a i n i n g o f l e f t arm, s h o u l d e r , neck and upper back p a i n . 
When t h e O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t i n A p r i l 1988, c l a i m a n t had 
an e n t i r e l y n ormal p h y s i c a l e x a m i n a t i o n . There was no o b j e c t i v e e v i d e n c e o f 
c e r v i c a l r a d i c u l o p a t h y . 

C l a i m a n t has a tendency t o somatize. Consequently, whenever she f e e l s 
s t r e s s i t m a n i f e s t s as m u s c u l o s k e l e t a l p a i n and d i s c o m f o r t . 

CONCLUSIONS AND OPINION 

Because c l a i m a n t c o n t i n u e d t o work f o r t h e employer b e f o r e and a f t e r see
i n g Dr. Dawson, t h e l a s t exposure which c o u l d have c o n t r i b u t e d t o h e r c o n d i t i o n 
o c c u r r e d a f t e r January 1, 1988. Consequently, we apply, t h e c u r r e n t v e r s i o n o f 
ORS 656.802 t o d e t e r m i n e whether her o c c u p a t i o n a l d i s e a s e c l a i m i s compensable. 
Donna E. Aschbacher, 41 Van N a t t a 1242 (1989). Under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) c l a i m a n t 
has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t a s e r i e s o f 
t r a u m a t i c e v e n t s w h i c h o c c u r r e d a t work were a m a t e r i a l cause o f h e r c o n d i t i o n 
o r o f a symptomatic w o r s e n i n g o f a p r e e x i s t i n g c o n d i t i o n . Aschbacher, s u p r a a t 
1249. We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o meet t h i s burden o f p r o o f . 

We r e l y upon t h e o p i n i o n s o f t h e O r t h o p a e d i c C o n s u l t a n t s and Dr. P a r v a r e s h 
o v e r t h e o p i n i o n o f t h e t r e a t i n g c h i r o p r a c t o r , Dr. Dawson. We do so because we 
f i n d t h o s e o p i n i o n s b e t t e r reasoned and more c o n s i s t e n t w i t h c l a i m a n t ' s h i s t o r y 
t h a n t h e o p i n i o n o f Dr. Dawson. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 16, 1988 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e em
p l o y e r ' s d e n i a l i s r e v e r s e d . The d e n i a l o f June 2, 1988 i s hereby r e i n s t a t e d 
and u p h e l d . The Refere e ' s a t t o r n e y f e e , r e l a t i n g t o t h i s i s s u e , o f $1,300 i s 
a l s o r e v e r s e d . The b a l a n c e o f t h e Referee's o r d e r i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $1,359, p a y a b l e by t h e s e l f - i n s u r e d 
employer t o i t s a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
SHERI L. ROBERTSON, Claimant 

WCB Case No. TP-88017 
THIRD PARTY ORDER ON REMAND 

Karen Werner, Claimant A t t o r n e y 
P e t e r O. Hansen, Claimant A t t o r n e y 

D a v i d Runner, A s s i s t a n t A t t o r n e y G e n e r al 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals. 
R o b e r t s o n v. Da v c o l , I n c . , 99 Or App 542 (1 9 8 9 ) . We p r e v i o u s l y c o n c l u d e d t h a t 
SAIF was e n t i t l e d t o a share o f t h e proceeds o f a s e t t l e m e n t between c l a i m a n t , 
her n o n c o m p l y i n g employer and i t s manager. S h e r i L. Ro b e r t s o n , 40 Van N a t t a 
1885 ( 1 9 8 8 ) . H o l d i n g t h a t SAIF i s e n t i t l e d t o no share o f t h e pro c e e d s , t h e 
c o u r t has remanded w i t h i n s t r u c t i o n s t o make a d i s t r i b u t i o n o r d e r t o c l a i m a n t . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e t h e r e 
m a i n i n g b a l a n c e o f s e t t l e m e n t proceeds t o c l a i m a n t . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JULIO R. SANCHEZ, Claimant 

WCB Case No. 87-18485 
ORDER ON REVIEW 

B r i a n R. Whitehead, Claimant A t t o r n e y 
Kate Waldo ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c u r r e n t neck, back and s h o u l d e r con
d i t i o n and need f o r t r e a t m e n t on t h e ground t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
was u n t i m e l y . C l a i m a n t r e q u e s t s t h a t i f we f i n d t h a t c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g was t i m e l y , we remand t h e case t o t h e Referee f o r a d e c i s i o n on t h e 
m e r i t s . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s , remand and c o m p e n s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was compensably i n j u r e d on February 13, 1987, when a s t a c k o f 
f i v e g a l l o n t u b s o f i c e cream f e l l on him, h i t t i n g him i n t h e neck, back and 
s h o u l d e r . SAIF acc e p t e d a c e r v i c a l / t h o r a c i c s p r a i n / s t r a i n . 

C l a i m a n t was un a b l e t o work u n t i l March 26, 1987, when he was r e l e a s e d t o 
p a r t - t i m e m o d i f i e d work by Dr. Lawton, c h i r o p r a c t o r . On May 27, 1987, c l a i m a n t 
was r e l e a s e d t o work w i t h t h e p r o v i s o t h a t he n o t push, p u l l , l i f t o r c a r r y more 
t h a n t e n pounds o r l i f t overhead. He r e t u r n e d t o work f o r SAIF's i n s u r e d . 

On August 8, 1987, b e f o r e t h e c l a i m was c l o s e d , c l a i m a n t was i n v o l v e d i n 
an o f f - w o r k motor v e h i c l e a c c i d e n t . At t h a t t i m e , c l a i m a n t c o n t i n u e d t o be r e 
s t r i c t e d i n h i s a c t i v i t y due t o t h e compensable i n j u r y . The a c c i d e n t caused a 
w o r s e n i n g o f c l a i m a n t ' s c e r v i c o t h o r a c i c c o n d i t i o n . Dr. Lawton r e a u t h o r i z e d 
t e m p o r a r y t o t a l d i s a b i l i t y compensation. Claimant has n o t worked f o r SAIF's i n 
s u r e d s i n c e t h e a c c i d e n t . 
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On September 2 1 , 1987, SAIF i s s u e d a d e n i a l o f c l a i m a n t ' s c u r r e n t d i s a b i l 
i t y and need f o r t r e a t m e n t , c o n t e n d i n g t h a t i t was caused by t h e motor v e h i c l e 
a c c i d e n t . The d e n i a l a n t i c i p a t e d t h a t SAIF would resume r e s p o n s i b i l i t y f o r t h e 
compensable c o n d i t i o n when c l a i m a n t r e t u r n e d t o h i s p r e - a c c i d e n t s t a t u s . The 
d e n i a l was s e n t t o c l a i m a n t b u t n o t t o h i s a t t o r n e y a l t h o u g h c l a i m a n t ' s a t t o r n e y 
had w r i t t e n t o SAIF l e s s t h a n t h r e e months e a r l i e r a d v i s i n g t h a t he had been r e 
t a i n e d as c o u n s e l r e l a t i v e t o t h e compensable i n j u r y and r e q u e s t i n g c o p i e s o f 
m e d i c a l r e c o r d s , c l a i m s documents and t h e l i k e . 

C l a i m a n t r e c e i v e d t h e d e n i a l b u t d i d n o t r e q u e s t a h e a r i n g because he 
b e l i e v e d t h a t h i s a t t o r n e y was h a n d l i n g i t . 

C l a i m a n t ' s a t t o r n e y f i l e d a r e q u e s t f o r h e a r i n g on December 7, 1987. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t f i l e d h i s r e q u e s t f o r h e a r i n g more t h a n 60 days, b u t l e s s t h a n 
180 days, a f t e r t h e d e n i a l i s s u e d . There was good cause f o r l a t e f i l i n g o f t h e 
r e q u e s t . 

The compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
c o n d i t i o n and need f o r t r e a t m e n t f o l l o w i n g t h e motor v e h i c l e a c c i d e n t . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s 

The R e f e r e e d i s m i s s e d t h e r e q u e s t f o r h e a r i n g because i t was n o t f i l e d 
w i t h i n 60 days o f t h e d e n i a l as r e q u i r e d by ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) and he c o n c l u d e d , 
r e l y i n g on o u r d e c i s i o n i n Leon E. Cowart, 40 Van N a t t a 22 ( 1 9 8 8 ) , t h a t c l a i m a n t 
had n o t e s t a b l i s h e d good cause f o r l a t e f i l i n g . The Cou r t o f Appeals has s i n c e 
r e v e r s e d t h a t d e c i s i o n . Cowart v. SAIF, 94 Or App 288 ( 1 9 8 8 ) . 

A r e q u e s t f o r h e a r i n g i s t i m e l y i f f i l e d w i t h i n 180 days i f t h e r e i s good 
cause f o r f a i l u r e t o t i m e l y f i l e . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . Good cause, as used i n 
ORS 656.319 means t h e same k i n d o f "mista k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e 
n e g l e c t " t h a t p e r m i t s r e l i e f f rom a d e f a u l t judgment under f o r m e r ORS 18.160, 
now ORCP 7 1 ( B ) ( 1 ) . Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513, 517, r e v 
den 301 Or 666 ( 1 9 8 6 ) . 

I n Cowart v. SAIF, s u p r a , t h e c o u r t d e a l t w i t h a s i m i l a r c i r c u m s t a n c e i n 
w h i c h a d e n i a l was n o t m a i l e d t o t h e c l a i m a n t ' s a t t o r n e y . The c l a i m a n t r e l i e d 
on h i s a t t o r n e y t o p r o t e c t h i s r i g h t s and so d i d n o t a c t w i t h i n 60 days. The 
c o u r t h e l d t h a t , g i v e n OAR 436-60-105, c l a i m a n t had reason t o b e l i e v e t h a t h i s 
a t t o r n e y w o u l d be s e n t a copy o f t h e d e n i a l and c o u l d a c t on i t . H i s f a i l u r e t o 
ac t on h i s own, t h e r e f o r e , was excusable n e g l e c t . 

The same i s t r u e h e r e . A l t h o u g h t h e r e c o r d does n o t e s t a b l i s h t h a t 
c l a i m a n t had i n s t r u c t e d h i s a t t o r n e y t o c o n t e s t any d e n i a l t h a t i s s u e d , h i s 
a t t o r n e y had t a k e n s t e p s t o p r o t e c t h i s r i g h t s . He had reason t o b e l i e v e t h a t 
h i s a t t o r n e y w o u ld r e c e i v e t h e d e n i a l and t h a t he need do n o t h i n g f u r t h e r . We 
co n c l u d e t h a t c l a i m a n t had good cause f o r l a t e f i l i n g o f h i s r e q u e s t f o r 
h e a r i n g . 

Remand 

C l a i m a n t , i n h i s a p p e l l a n t ' s b r i e f , r e q u e s t s t h a t i f we r e v e r s e on t h e 
t i m e l i n e s s i s s u e we remand t o t h e Referee f o r a d e c i s i o n on t h e m e r i t s . We 
d e c l i n e t o do so. 
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The i s s u e s a t h e a r i n g i n c l u d e d b o t h t i m e l i n e s s and c o m p e n s a b i l i t y . Both 
i s s u e s were f u l l y d eveloped a t h e a r i n g . The r e c o r d was n o t i m p r o p e r l y , incom
p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed by t h e Referee such t h a t we a r e 
i n c a p a b l e o f d e c i d i n g t h e c o m p e n s a b i l i t y i s s u e on t h e c u r r e n t r e c o r d . There
f o r e , we d e c l i n e t o remand. 

C o m p e n s a b i l i t y 

The R e f e r e e d i d n o t reach t h e c o m p e n s a b i l i t y i s s u e . Because we have con
c l u d e d t h a t t h e r e q u e s t f o r h e a r i n g was t i m e l y , we must. 

SAIF, by i t s d e n i a l , sought t o escape r e s p o n s i b i l i t y f o r payment o f t h e 
c o s t s o f c l a i m a n t ' s t r e a t m e n t and d i s a b i l i t y w h i l e he r e c o v e r e d f r o m t h e automo
b i l e a c c i d e n t . The d e n i a l a n t i c i p a t e d t h a t SAIF would resume r e s p o n s i b i l i t y f o r 
t h e compensable c o n d i t i o n when c l a i m a n t r e t u r n e d t o h i s p r e - a c c i d e n t s t a t u s . 
However, an i n s u r e r remains r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n so l o n g as i t 
i s m a t e r i a l l y caused by t h e d i s a b i l i t y . Thus, i f t h e compensable c o n d i t i o n i s 
worsened by a noncompensable i n j u r y , t h e i n s u r e r c o n t i n u e s t o be r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n p r o v i d e d t h a t t h e compensable i n j u r y i s a m a t e r i a l con
t r i b u t i n g cause o f t h a t worsened c o n d i t i o n . G r able v. Weyerhaeuser Company, 291 
Or 287 ( 1 9 8 1 ) . 

Thus, a l t h o u g h c l a i m a n t had been a b l e t o work p r i o r t o t h e motor v e h i c l e 
a c c i d e n t and was unable t o work t h e r e a f t e r and a l t h o u g h h i s need f o r t r e a t m e n t 
i n c r e a s e d w i t h t h e a c c i d e n t , SAIF was n o t e n t i t l e d t o d i s c l a i m r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c a r e i f we f i n d t h a t t h e compensable i n j u r y c o n c u r r e d w i t h t h e 
a c c i d e n t t o cause h i s c o n d i t i o n . 

I n f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n was caused i n p a r t by t h e compensable 
i n j u r y , we r e l y on t h e o p i n i o n s o f Dr. Lawton, t h e t r e a t i n g p h y s i c i a n , and Dr. 
F r y , an o r t h o p e d i c surgeon who examined c l a i m a n t f o r SAIF b o t h b e f o r e and a f t e r 
t h e motor v e h i c l e a c c i d e n t . Dr. Lawton, w i t h i n two weeks o f t h e a c c i d e n t , r e 
p o r t e d t h a t t h e a c c e p t e d c o n d i t i o n had been worsened by t h e a c c i d e n t b u t r e 
mained a m a t e r i a l cause o f c l a i m a n t ' s c o n d i t i o n . Dr. F r y , e x a m i n i n g c l a i m a n t 
s i x months a f t e r t h e a c c i d e n t , concluded t h a t t h e a c c i d e n t had a g g r a v a t e d h i s 
compensable i n j u r y . 

We f u r t h e r n o t e t h a t a l t h o u g h c l a i m a n t had improved g r e a t l y between t h e 
t i m e o f t h e compensable i n j u r y and t h e motor v e h i c l e a c c i d e n t , he had n o t f u l l y 
r e c o v e r e d . Both Dr. Lawton and Dr. Fry had o p i n e d t h a t c l a i m a n t s t i l l s u f f e r e d 
some i m p a i r m e n t f r o m t h e compensable i n j u r y i n June, 1987. Moreover, b o t h 
o p i n e d t h a t by e a r l y 1988, when t h e e f f e c t s o f t h e motor v e h i c l e a c c i d e n t had 
l a r g e l y s u b s i d e d , c l a i m a n t remained m i l d l y i m p a i r e d due t o t h e compensable 
i n j u r y . There i s t h u s no reason t o doubt t h e o p i n i o n s o f t h e p h y s i c i a n s con
c e r n i n g t h e c o n t i n u i n g e f f e c t o f t h e i n j u r y on c l a i m a n t ' s c o n d i t i o n . 

We, t h e r e f o r e , s e t a s i d e t h e d e n i a l . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d June 27, 1988, i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e o f $2,000, payable by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
RONNIE D. STURGILL, Claimant 

WCB Case No. 88-02859 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

R o b e r t s , e t a l . , A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 
• 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Baker's o r d e r t h a t : (1) found t h a t c l a i m a n t ' s low back and r i g h t l e g i n j u r y 
c l a i m was p r e m a t u r e l y c l o s e d ; and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r 
t h e employer's a l l e g e d u n reasonable r e f u s a l t o pay te m p o r a r y t o t a l d i s a b i l i t y 
w h i l e c l a i m a n t was e n r o l l e d i n a p a i n c e n t e r . On r e v i e w , t h e i s s u e s a r e prema
t u r e c l o s u r e , t e m p o r a r y d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

I n December 1983, c l a i m a n t s u f f e r e d a compensable r i g h t knee i n j u r y . Dr. 
Freudenberg, o r t h o p e d i s t , p e r f o r m e d an a r t h r o s c o p i c s u b t o t a l r i g h t meniscectomy. 
On May 15, 1984, Dr. Freudenberg performed a second a r t h r o s c o p y . I n t h e f a l l o f 
1984 c l a i m a n t r e t u r n e d t o m o d i f i e d work. 

On F e b r u a r y 4, 1985, c l a i m a n t was e v a l u a t e d by Dr. H o l b e r t , o r t h o p e d i s t , 
who n o t e d a neuroma o f t h e saphenous nerve i n c l a i m a n t ' s knee. Dr. H o l b e r t p e r 
formed s u r g e r y on May 28, 1985. 

I n t h e f a l l o f 1985, c l a i m a n t a g a i n r e t u r n e d t o work. He was s u f f e r i n g 
f r o m back p a i n , w h i c h Dr. H o l b e r t suspected o f b e i n g r e l a t e d t o abnormal g a i t 
s i n c e t h e knee i n j u r y . (Ex. 64-1). A March 1986 myelography d i d n o t r e v e a l a 
d i s k p r o b l e m . A May 1986 CT scan r e v e a l e d some a n n u l a r b u l g i n g a t b o t h t h e 
l u m b o s a c r a l and t h e L4-5 l e v e l s . Dr. H o l b e r t t o o k c l a i m a n t o f f work on March 4, 
1986. 

On May 20, 1986, Dr. H o l b e r t performed f u r t h e r r i g h t knee s u r g e r y . On 
December 22, 1986, Dr. H o l b e r t r e f e r r e d c l a i m a n t t o Dr. Spady, o r t h o p e d i s t , r e 
g a r d i n g c l a i m a n t ' s back p a i n . Dr. Spady o p i n e d t h a t t r e a t m e n t w o u l d n o t m a t e r i 
a l l y a l t e r c l a i m a n t ' s i m p a i r m e n t , and d e s c r i b e d h i s c o n d i t i o n as m e d i c a l l y 
s t a t i o n a r y . (Ex. 6 6 - 4 ) . 

Dr. H o l b e r t r e f e r r e d c l a i m a n t t o Dr. Lar s o n , o r t h o p e d i s t . On March 2, 
1987, Dr. L a r s o n r e p o r t e d no need f o r f u r t h e r s u r g i c a l t r e a t m e n t o f t h e knee and 
h i s f e e l i n g t h a t "most o f h i s problems a re coming f r o m h i s back d i s c o m f o r t . " 
(Ex. 6 6 - 4 ) . 

A t t h e employer's r e q u e s t , Dr. Z i v i n , n e u r o l o g i s t , p e r f o r m e d an i n d e p e n 
d e n t m e d i c a l e x a m i n a t i o n i n A p r i l 1987. Z i v i n a d v i s e d a g a i n s t any t y p e o f 
s u r g i c a l p r o c e d u r e (knee o r b a c k ) . (Ex. 69-11). Dr. Thompson, o r t h o p e d i s t , 
a l s o p e r f o r m e d an independent e v a l u a t i o n and concluded t h a t c l a i m a n t was medi
c a l l y s t a t i o n a r y , r e g a r d i n g b o t h h i s back and knee. (Ex. 7 0 - 5 ) . 

On J u l y 28, 1987, f o l l o w i n g a r e e x a m i n a t i o n , Dr. H o l b e r t agreed t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . (Ex. 72-1). On January 28, 1988, Dr. 
H o l b e r t ' s a s s o c i a t e , Dr. B e r t , agreed w i t h Dr. Thompson's o p i n i o n t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y . (Ex. 7 8 ) . Dr. B e r t a l s o recommended a P a i n C e n t e r 
approach. 
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A March 18, 1988 D e t e r m i n a t i o n Order g r a n t e d t e m p o r a r y d i s a b i l i t y t h r o u g h 
J a n u a r y 28, 1988 and awarded 40 p e r c e n t (60 degrees) f o r permanent p a r t i a l l o s s 
o f use o f t h e r i g h t l e g ( k n e e ) . 

C l a i m a n t p a r t i c i p a t e d i n a p a i n c e n t e r program f r o m A p r i l 6, 1988 t o A p r i l 
29, 1988. D u r i n g t h i s t i m e , he was unable t o work as a r e s u l t o f h i s compens
a b l e i n j u r y . The employer d i d n o t p r o v i d e t emporary d i s a b i l i t y compensation f o r 
t h a t p e r i o d . 

FINDINGS OF ULTIMATE FACT 

By January 28, 1988, no m a t e r i a l improvement i n c l a i m a n t ' s compensable 
c o n d i t i o n was r e a s o n a b l y a n t i c i p a t e d as a r e s u l t o f m e d i c a l t r e a t m e n t o r t h e 
passage o f t i m e . 

C l a i m a n t a t t e n d e d t h e Northwest Pain Center f r o m A p r i l 6, 1988 t h r o u g h 
A p r i l 29, 1988. D u r i n g h i s a t t e n d a n c e , c l a i m a n t was away f r o m h i s home and un
a v a i l a b l e t o work. 

CONCLUSIONS OF LAW AND OPINION 

Temporary T o t a l D i s a b i l i t y 

The R e feree fo u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t r e a l l y 
a d dressed u n t i l t h e A p r i l 1988 p a i n c e n t e r program. Since t h e p a i n c e n t e r p r o 
gram had been recommended p r i o r t o c l a i m c l o s u r e , t h e Referee c o n c l u d e d t h a t t h e 
Jan u a r y 28, 1988 D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d t h e c l a i m . We d i s a g r e e . 

The q u e s t i o n o f c l a i m a n t ' s e n t i t l e m e n t t o a d d i t i o n a l t e m p o r a r y t o t a l d i s 
a b i l i t y i n i t i a l l y depends, i n p a r t , on t h e d a t e he became m e d i c a l l y s t a t i o n a r y . 
C laims can be c l o s e d o n l y i f t h e worker's compensable c o n d i t i o n has become medi
c a l l y s t a t i o n a r y . ORS 656.268(1). " M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r 
m a t e r i a l improvement would r e a s o n a b l y be expected f r o m m e d i c a l t r e a t m e n t o r t h e 
passage o f t i m e . ORS 656.005(17). Claimant has t h e burden t o p r o v e t h a t he was 
n o t m e d i c a l l y s t a t i o n a r y when t h e c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser 
Co.. 54 Or App 624 ( 1 9 8 1 ) . 

The r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l 
q u e s t i o n t o be d e c i d e d based on competent m e d i c a l e v i d e n c e . Harmon v. SAIF. 54 
Or App 121, 125 ( 1 9 8 1 ) ; A u s t i n v. SAIF, 48 Or App 7, 12 ( 1 9 8 0 ) . I n t h i s case, 
Dr s . Spady, L a r s o n Thompson, H o l b e r t , and B e r t had pronounced c l a i m a n t t o be 
m e d i c a l l y s t a t i o n a r y by January 28, 1988. T h i s i s t h e d a t e t h e D e t e r m i n a t i o n 
Order f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y . We f i n d t h e a f o r e m e n t i o n e d 
o p i n i o n s p e r s u a s i v e , p a r t i c u l a r l y t h o s e o f Drs. H o l b e r t and B e r t , who, a t v a r i 
ous t i m e s , t r e a t e d c l a i m a n t ' s c o n d i t i o n . The m e d i c a l r e p o r t s i n d i c a t e t h a t t h e 
d o c t o r s were f u l l y aware o f c l a i m a n t ' s complex problems r e s u l t i n g f r o m h i s com
p e n s a b l e i n j u r y and t h e y were persuaded t h a t no f u r t h e r improvement i n h i s con
d i t i o n , e i t h e r p h y s i c a l o r m e n t a l , c o u l d be r e a s o n a b l y e x p e c t e d . For t h e f o r e 
g o i n g r e a s o n s , we co n c l u d e t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on January 
28, 1988. 

W h i l e we d i s a g r e e w i t h t h e Referee on t h e d a t e c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y , we agree t h a t c l a i m a n t s h o u l d have been p r o v i d e d w i t h t e m p o r a r y 
t o t a l d i s a b i l i t y f o r t h e p e r i o d o f t i m e he a t t e n d e d t h e N o r t h w e s t P a i n Center. 
Temporary t o t a l d i s a b i l i t y i s payable f o r t h e p e r i o d a c l a i m a n t i s u n a v a i l a b l e 
t o work due t o a t t e n d a n c e a t a f u l l - t i m e p a i n program n e c e s s i t a t e d by a work-
r e l a t e d i n j u r y . Weyerhaeuser Company v. S u r p r i s e , 89 Or App 296, n.3 ( 1 9 8 8 ) . 
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Here, we a r e persuaded by t h e r e c o r d t h a t c l a i m a n t ' s a t t e n d a n c e a t t h e 
p a i n c e n t e r was f u l l - t i m e . The r e c o r d i n d i c a t e s t h a t c l a i m a n t was away f r o m h i s 
w i f e f o r 3 1/2 weeks. Such evidence persuades us t h a t c l a i m a n t was away f r o m 
home d u r i n g t h i s p e r i o d and, t h e r e f o r e , p r e v e n t e d from any p o t e n t i a l employment 
o p p o r t u n i t i e s . C o nsequently, c l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s f r o m A p r i l 6, 1988 t h r o u g h A p r i l 25, 1988, w h i c h c o r r e s p o n d s w i t h t h e 
p e r i o d he a t t e n d e d t h e p a i n c e n t e r . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n s c o n c e r n i n g t h e assessment 
o f a p e n a l t y and a t t o r n e y f e e f o r t h e employer's f a i l u r e t o pay t e m p o r a r y t o t a l 
d i s a b i l i t y compensation d u r i n g c l a i m a n t ' s a t t e n d a n c e a t t h e p a i n c e n t e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 17, 1988, i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . The D e t e r m i n a t i o n Order, d a t e d F e b r u a r y 18, 1988, i s r e i n 
s t a t e d and a f f i r m e d i n s o f a r as i t p e r t a i n e d t o t h e m e d i c a l l y s t a t i o n a r y d a t e and 
te m p o r a r y d i s a b i l i t y award. The employer i s d i r e c t e d t o pay c l a i m a n t t e m p o r a r y 
t o t a l d i s a b i l i t y compensation from A p r i l 6, 1988 t h r o u g h A p r i l 29, 1988. 
Cl a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h i s i n c r e a s e d c o mpensation, n o t t o 
exceed $1,050. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $1,513, p a y a b l e by t h e s e l f - i n s u r e d 
employer t o i t s f o r m e r c o u n s e l . 

March 15, 1990 C i t e as 42 Van N a t t a 538 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN K. TAGWERKER, Claimant 

WCB Case No. 87-04769 
ORDER ON REVIEW 

W. D. Bates, J r . , Claimant A t t o r n e y 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e Young's o r d e r 
t h a t : ( 1) a f f i r m e d t h a t p o r t i o n o f a D e t e r m i n a t i o n Order t h a t awarded t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s t h r o u g h September 30, 1986; and (2) a l l o w e d t h e SAIF 
C o r p o r a t i o n t o o f f s e t t e m p o r a r y t o t a l d i s a b i l i t y p a i d a f t e r t h e a f o r e m e n t i o n e d 
d a t e a g a i n s t c l a i m a n t ' s award o f scheduled permanent d i s a b i l i t y f o r a l e g c o n d i 
t i o n . The i s s u e s on r e v i e w a r e temporary t o t a l d i s a b i l i t y and o f f s e t . We 
m o d i f y . 

FINDINGS OF FACT 

C l a i m a n t , 64 y e a r s o l d a t h e a r i n g , worked f o r t h e employer as a bus 
d r i v e r f o r 15 y e a r s . He compensably i n j u r e d h i s r i g h t knee i n 1979 and a g a i n i n 
A p r i l 1986. He l e f t work as a r e s u l t o f t h e second compensable i n j u r y and 
underwent r i g h t knee replacement s u r g e r y . 

C l a i m a n t had i n t e n d e d t o r e t i r e i n 1990. F o l l o w i n g h i s 1986 knee 
i n j u r y , however, he a p p l i e d f o r e a r l y r e t i r e m e n t on October 22, 1986, r e t r o 
a c t i v e t o October 1, 1986. He has r e c e i v e d r e t i r e m e n t b e n e f i t s f r o m t h e em
p l o y e r s i n c e October 1, 1986. 

Cl a i m a n t was m e d i c a l l y s t a t i o n a r y on December 22, 1986. 
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SAIF p a i d t emporary t o t a l d i s a b i l i t y b e n e f i t s t o c l a i m a n t a f t e r 
September 30, 1986, u n t i l c l a i m c l o s u r e on March 6, 1987. The D e t e r m i n a t i o n 
Order t e r m i n a t e d t e m p o r a r y t o t a l d i s a b i l i t y a f t e r September 30, 1986 and p e r m i t 
t e d SAIF t o o f f s e t " o v e r p a i d " temporary t o t a l d i s a b i l i t y a g a i n s t c l a i m a n t ' s 
award o f sc h e d u l e d permanent d i s a b i l i t y . 

ULTIMATE FINDING OF FACT 

Cl a i m a n t was i n t h e work f o r c e a t t h e i n c e p t i o n o f h i s A p r i l 1986 
knee i n j u r y c l a i m . He l e f t work as a r e s u l t o f t h i s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee i n c r e a s e d t h e D e t e r m i n a t i o n Order award o f 40 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y t o 60 p e r c e n t . The D e t e r m i n a t i o n Order a l l o w e d 
SAIF t o o f f s e t t e m p o r a r y t o t a l d i s a b i l i t y p a i d a f t e r September 30, 1986, a g a i n s t 
t h e award o f schedul e d d i s a b i l i t y . The Referee a f f i r m e d t h i s o f f s e t on t h e 
grounds t h a t c l a i m a n t was n o t i n t h e work f o r c e a f t e r t h a t d a t e and was t h e r e 
f o r e n o t e l i g i b l e f o r temporary t o t a l d i s a b i l i t y . We d i s a g r e e . 

On r e v i e w , c l a i m a n t argues he i s s t a t u t o r i l y e n t i t l e d t o t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s u n t i l he i s d e c l a r e d m e d i c a l l y s t a t i o n a r y . We agree. 

However, ORS 656.268(10) s t a t e s : 

"Any d e t e r m i n a t i o n o r n o t i c e o f c l o s u r e ... may i n c l u d e 
necessary a d j u s t m e n t s i n compensation p a i d o r p a y a b l e 
p r i o r t o t h e d e t e r m i n a t i o n o r n o t i c e o f c l o s u r e , i n c l u d 
i n g d i s a l l o w a n c e o f permanent d i s a b i l i t y payments prema
t u r e l y made, c r e d i t i n g t emporary d i s a b i l i t y payments 
a g a i n s t permanent d i s a b i l i t y awards and payment o f tem
p o r a r y d i s a b i l i t y payments which were p a y a b l e b u t n o t 
p a i d . " (Emphasis added.) 

SAIF argues t h a t i t i s e n t i t l e d t o o f f s e t t e m p o r a r y t o t a l d i s a b i l i t y pay
ments p a i d a f t e r t h e d a t e o f c l a i m a n t ' s r e t i r e m e n t because c l a i m a n t was no l o n g e r 
i n t h e work f o r c e , c i t i n g C u t r i g h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . We d i s 
a gree . 

U n l i k e t h e c l a i m a n t s i n C u t r i g h t v. Weyerhaeuser, s u p r a , and K a r r v. SAIF, 
79 Or App 250 ( 1 9 8 6 ) , c l a i m a n t had n o t w i t h d r a w n from t h e w o r k f o r c e a t t h e i n c e p 
t i o n o f h i s c l a i m . T h i s r a t i o n a l e i s s u p p o r t e d by t h e c o u r t ' s r e c e n t d e c i s i o n i n 
Weyerhaeuser Company v. K e p f o r d , 100 Or App 410 ( F e b r u a r y 14, 1990) . I n K e p f o r d , 
t h e c o u r t h e l d t h a t because t h e c l a i m a n t was a member o f t h e work f o r c e when he 
became d i s a b l e d , i t d i d n o t m a t t e r t h a t he r e t i r e d o r had w i t h d r a w n f r o m t h e work 
f o r c e a f t e r t h a t t i m e . Since t h e c l a i m a n t was e n t i t l e d t o r e c e i v e t e m p o r a r y 
t o t a l d i s a b i l i t y upon h i s d i s a b i l i t y , t h e c o u r t reasoned t h a t he was e n t i t l e d t o 
c o n t i n u e t o r e c e i v e such b e n e f i t s u n t i l he became m e d i c a l l y s t a t i o n a r y and was 
r e l e a s e d f o r work. 

A s i m i l a r s i t u a t i o n p r e s e n t s i t s e l f h ere. C l a i m a n t was i n t h e work f o r c e 
a t t h e i n c e p t i o n o f h i s i n j u r y c l a i m . H i s subsequent r e t i r e m e n t d i d n o t a l t e r 
t h e f a c t t h a t he remained t o t a l l y d i s a b l e d from p e r f o r m i n g work a c t i v i t i e s as a 
r e s u l t o f a compensable i n j u r y . He remained e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s u n t i l he was r e l e a s e d t o work and was foun d t o be m e d i c a l l y s t a t i o n 
a r y . Former ORS 656.268(2). 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s f r o m t h e i n c e p t i o n o f h i s c l a i m t o t h e d a t e he was d e c l a r e d 
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m e d i c a l l y s t a t i o n a r y , December 22, 1986. SAIF may o f f s e t any t e m p o r a r y t o t a l 
d i s a b i l i t y payments made a f t e r t h a t d a t e u n t i l c l a i m c l o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 6, 1987, i s m o d i f i e d i n p a r t . I n a d d i 
t i o n t o t h e t e m p o r a r y t o t a l d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n O rder, 
c l a i m a n t i s awarded t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f r o m October 1, 1986 
t h r o u g h December 22, 1986. Cl a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n 
c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,000, p a y a b l e 
d i r e c t l y t o t h e a t t o r n e y . The SAIF C o r p o r a t i o n i s p e r m i t t e d t o o f f s e t any tempo
r a r y t o t a l d i s a b i l i t y p a i d beyond December 22, 1986 a g a i n s t any c u r r e n t o r f u t u r e 
permanent d i s a b i l i t y awards. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

March 15, 1990 C i t e as 42 Van N a t t a 540 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY S. TEE, Claimant 
WCB Case No. 88-11538 

ORDER ON REVIEW 
P o z z i , e t a l . , C l aimant A t t o r n e y s 

M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Hoguet's o r d e r w h i c h g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a 
D e t e r m i n a t i o n Order had awarded an a d d i t i o n a l 20 p e r c e n t (64 degrees) unsched
u l e d d i s a b i l i t y f o r a t o t a l award o f 50 p e r c e n t (160 degrees) u n s c h e d u l e d d i s 
a b i l i t y f o r t h i s i n j u r y . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y . 
We r e v e r s e i n p a r t , m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t on pages one t h r o u g h t h r e e o f h i s 
o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Three v o c a t i o n a l e x p e r t s t e s t i f i e d a t h e a r i n g . C l a i m a n t i s emp l o y a b l e 
w i t h t r a i n i n g i n t h e c l e r i c a l f i e l d . Claimant i s employable w i t h o u t t r a i n i n g as 
a t e l e m a r k e t e r and h o t e l / m o t e l i n s p e c t o r . Both t h e s e j o b s a r e g a i n f u l and s u i t 
a b l e employments. C l a i m a n t i s m o t i v a t e d t o work and has made r e a s o n a b l e e f f o r t s 
t o o b t a i n employment. 

C l a i m a n t i s 46 ye a r s o l d w i t h a f o r m a l e d u c a t i o n t h r o u g h t h e e i g h t h g r a d e . 
C l a i m a n t has o b t a i n e d a GED. Cla i m a n t ' s p r i o r j o b h i s t o r y i n c l u d e s one y e a r as 
an a p a r t m e n t manager and as a meat wrapper f o r t h e employer. Most o f h e r a d u l t 
l i f e c l a i m a n t has been a homemaker. Claimant has a m i l d l y moderate permanent 
i m p a i r m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was per m a n e n t l y and t o t a l l y d i s a b l e d 
because he was more persuaded by t h e v o c a t i o n a l t e s t i m o n y o f McNaught o v e r t h e 
t e s t i m o n y o f v o c a t i o n a l e x p e r t G a f f u i and because t h e t e l e m a r k e t i n g and 
h o t e l / m o t e l i n s p e c t r e s s j o b s were " u n r e a l i s t i c and/or n o n e x i s t e n t . " We 
d i s a g r e e . 
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The R e f e r e e d i s c o u n t e d t h e t e s t i m o n y o f G a f f u i b e c a u s e "s h e h a d n o t w o r k e d 
f o r c l a i m a n t f o r v e r y l o n g " a n d b e c a u s e she h a d l e s s e x p e r i e n c e as a v o c a t i o n a l 
e x p e r t t h a n did''"the other'"'two e x p e r t s . W h i l e i t i s t r u e t h a t G a f f u i h a d o n l y 
w o r k e d w i t h c l a i m a n t f o r a p p r o x i m a t e l y f o u r m o n t h s , i n t h a t t i m e s h e h a d s u b 
s t a n t i a l l y m o r e c o n t a c t w i t h c l a i m a n t t h a n d i d McNaught who o n l y m e t w i t h 
c l a i m a n t f o r 20 m i n u t e s . F u r t h e r m o r e , t h e r e i s n o t h i n g i n t h e r e c o r d t o c o n 
c l u d e t h a t t h e l e n g t h o f s e r v i c e as a v o c a t i o n a l c o u n s e l o r h a d a n y i m p a c t o n t h e 
c o n c l u s i o n s e x p r e s s e d b y a n y v o c a t i o n a l e x p e r t . 

G a f f u i o p i n e d t h a t b o t h t h e t e l e m a r k e t i n g j o b a n d t h e h o t e l / m o t e l r o o m 
i n s p e c t r e s s j o b s w e r e g a i n f u l and s u i t a b l e e m p l o y m e n t s f o r c l a i m a n t . McNaught 
d i s a g r e e d b e c a u s e c l a i m a n t ' s p h y s i c a l c o n d i t i o n w o u l d c o n t i n u e t o h a v e r e c u r r e n t 
e x a c e r b a t i o n s , m a k i n g c l a i m a n t u n r e l i a b l e t o p r o s p e c t i v e e m p l o y e r s . He a l s o 
o p i n e d t h a t t e l e m a r k e t i n g i s a h i g h l y p e r s o n - o r i e n t e d j o b w h i c h i s n o t a p p r o p r i 
a t e f o r a n x i o u s / d e p r e s s e d p e o p l e , l i k e c l a i m a n t . H o w ever, M c N a u g h t ' s t e s t i m o n y 
was e x p r e s s e d i n t e r m s o f g e n e r a l i t i e s , r e g a r d i n g w o r k e r s i n g e n e r a l , a n d n o t 
t h a t c l a i m a n t w o u l d n o t be a p p r o p r i a t e f o r t h e s e j o b s . We a r e n o t p e r s u a d e d b y 
s u c h g e n e r a l i t i e s d i v o r c e d f r o m t h e p a r t i c u l a r i t i e s o f c l a i m a n t ' s c o n d i t i o n . 
G a f f u i , o n t h e o t h e r h a n d , h a d f i r s t - h a n d k n o w l e d g e t h a t c l a i m a n t ' s i n t e r 
p e r s o n a l s k i l l s w e r e e x c e l l e n t b a s e d on c o n t a c t w i t h p e r s o n s a s s o c i a t e d w i t h 
c l a i m a n t ' s s o c i a l a c t i v i t i e s . G a f f u i ' s o p i n i o n , t h a t t h e t e l e m a r k e t i n g j o b h a d 
s u c h a h i g h t u r n o v e r t h a t j o b s w o u l d a l w a y s be a v a i l a b l e e v e n t h o u g h c l a i m a n t 
h a d r e c u r r e n t e x a c e r b a t i o n s , was u n r e b u t t e d b y a n y o t h e r t e s t i m o n y , i n c l u d i n g 
M c N a u g h t ' s . We a r e more p e r s u a d e d b y G a f f u i ' s o p i n i o n b o t h b e c a u s e i t was 
u n r e b u t t e d i n p a r t a n d b e c a u s e i t was b a s e d on f i r s t - h a n d k n o w l e d g e o f 
c l a i m a n t ' s i n t e r p e r s o n a l s k i l l s . 

H a v i n g c o n c l u d e d t h a t c l a i m a n t i s n o t p e r m a n e n t l y a n d t o t a l l y d i s a b l e d , we 
p r o c e e d t o t h e p e r m a n e n t p a r t i a l d i s a b i l i t y i s s u e . 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s p e r m a n e n t l o s s o f e a r n i n g 
c a p a c i t y , we c o n s i d e r h e r p h y s i c a l i m p a i r m e n t as r e f l e c t e d i n t h e m e d i c a l 
r e c o r d , t h e t e s t i m o n y a t h e a r i n g , a n d a l l o f t h e r e l e v a n t s o c i a l a n d v o c a t i o n a l 
f a c t o r s s e t f o r t h i n f o r m e r OAR 4 3 6 - 3 0 - 3 8 0 , e t s e q . We a p p l y t h e s e r u l e s as 
g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See H a r w e l l v . A r g o n a u t 
I n s u r a n c e , 296 Or 5 0 5 , 510 ( 1 9 8 4 ) . 

C o n s i d e r i n g c l a i m a n t ' s p r i o r a w a r d o f d i s a b i l i t y a n d t h e l i m i t e d a v a i l 
a b i l i t y o f t h e t w o i d e n t i f i e d g a i n f u l and s u i t a b l e j o b s , we c o n c l u d e sh e h a s 
l o s t a n a d d i t i o n a l 25 p e r c e n t e a r n i n g c a p a c i t y b e y o n d w h a t s h e h a s r e c e i v e d f o r 
t h e c o m b i n e d e f f e c t s o f t h i s and t h e p r i o r l o w b a c k i n j u r y . ORS 6 5 6 . 2 2 2 . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d O c t o b e r 26, 1988, i s r e v e r s e d i n p a r t , a f f i r m e d 
i n p a r t a n d m o d i f i e d i n p a r t . T h a t p o r t i o n w h i c h g r a n t e d p e r m a n e n t t o t a l d i s 
a b i l i t y b e n e f i t s i s r e v e r s e d . I n a d d i t i o n t o t h e D e t e r m i n a t i o n O r d e r a w a r d o f 
20 p e r c e n t ( 6 4 d e g r e e s ) u n s c h e d u l e d d i s a b i l i t y , c l a i m a n t i s g r a n t e d 25 p e r c e n t 
( 8 0 d e g r e e s ) u n s c h e d u l e d d i s a b i l i t y , f o r a t o t a l a w a r d o f 75 p e r c e n t ( 2 4 0 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r t h i s i n j u r y . C l a i m a n t ' s a t t o r n e y 
i s a w a r d e d 25 p e r c e n t o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d b y t h i s o r d e r , n o t 
t o e x c e e d $ 3 , 8 0 0 . The e m p l o y e r i s p e r m i t t e d t o c r e d i t t h e a t t o r n e y f e e p a i d 
p u r s u a n t t o t h e R e f e r e e ' s o r d e r a g a i n s t t h e a t t o r n e y f e e a w a r d e d h e r e i n . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . The B o a r d a p p r o v e s a c l i e n t - p a i d 
f e e , n o t t o e x c e e d $ 1 , 3 8 5 , p a y a b l e b y t h e s e l f - i n s u r e d e m p l o y e r t o i t s c o u n s e l . 
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P o z z i , e t a l . , C l a i m a n t A t t o r n e y s 
Cummins, e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members M y e r s a n d G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Tenenbaum's o r d e r w h i c h s e t a s i d e 
t h e i n s u r e r ' s d e n i a l o f a c l a i m f o r b o t u l i s m p o i s o n i n g . We a f f i r m . 

ISSUES 

The f i r s t i s s u e i s w h e t h e r t h e i n s u r e r has p r o v e n p r e j u d i c e as a r e s u l t o f 
a n a l l e g e d l y l a t e f i l i n g o f t h e c l a i m . 

The s e c o n d i s s u e i s w h e t h e r c l a i m a n t ' s b o t u l i s m was c a u s e d b y e a t i n g b e e t s 
a t t h e e m p l o y e r ' s home. 

The f i n a l i s s u e i s w h e t h e r t h e d i n n e r a t t h e e m p l o y e r ' s home was w i t h i n 
t h e c o u r s e a n d s c o p e o f c l a i m a n t ' s e m p l o y m e n t . 

FINDINGS OF FACT 

I n S e p t e m b e r 1 9 8 6 , c l a i m a n t b e g a n w o r k i n g f o r t h e e m p l o y e r ' s c o n s t r u c t i o n 
company as a c e m e n t f i n i s h e r . C l a i m a n t ' s r e g u l a r r e s i d e n c e i s i n F o r e s t G r o v e 
b u t , w h i l e he was w o r k i n g f o r t h e e m p l o y e r , he s h a r e d a b a c h e l o r a p a r t m e n t i n 
Redmond w i t h h i s s o n , a n o t h e r e m p l o y e e o f t h e e m p l o y e r . 

On O c t o b e r 2, 1 9 8 6 , c l a i m a n t ' s s o n a n d t h e r e s t o f t h e c r e w w e r e w o r k i n g 
o n a p r o j e c t a t B o ardman. C l a i m a n t was t h e o n l y e m p l o y e e w o r k i n g i n Redmond. 
On t h a t e v e n i n g , a f t e r w o r k , c l a i m a n t s t o p p e d b y t h e e m p l o y e r ' s home w h i c h 
d o u b l e d as t h e company h e a d q u a r t e r s t o r e c e i v e h i s w o r k i n s t r u c t i o n s f o r t h e 
n e x t d a y . E m p l o y e e s h a b i t u a l l y r e c e i v e d i n s t r u c t i o n s f o r t h e n e x t d a y ' s w o r k i n 
t h e e v e n i n g a t t h e company h e a d q u a r t e r s . B e c a u s e Mr. Sophy, t h e e m p l o y e r , was 
t i e d u p o n t h e t e l e p h o n e , he was u n a b l e t o s p e a k t o c l a i m a n t t o g i v e h i m i n 
s t r u c t i o n s f o r t h e n e x t d a y ' s w o r k . C o n s e q u e n t l y , Mr. Sophy a s k e d c l a i m a n t t o 
s t a y f o r d i n n e r so t h a t he c o u l d t a l k t o h i m a b o u t t h e n e x t d a y ' s a s s i g n m e n t . 
C l a i m a n t f e l t t h a t he h a d some o b l i g a t i o n t o go t o d i n n e r . 

C l a i m a n t r e t u r n e d t o h i s s o n ' s a p a r t m e n t , w ashed u p a n d t h e n w e n t b a c k t o 
t h e Sophy h o m e / o f f i c e . C l a i m a n t a t e d i n n e r w i t h Mr. a n d M r s . S o p h y a n d t h e i r 
s e v e n - y e a r - o l d t w i n s o n s . C l a i m a n t was n o t p a i d f o r t h e t i m e he was a t d i n n e r . 
D u r i n g d i n n e r , Mr. Sophy e x p l a i n e d t o c l a i m a n t t h a t he n e e d e d t o t a k e t h e com
p a n y p i c k u p home w i t h h i m t h a t n i g h t so t h a t he c o u l d p i c k u p a l o a d o f t w o - b y -
f o u r s . He a l s o t o l d c l a i m a n t a b o u t s e v e r a l s m a l l j o b s w h i c h he w a n t e d c l a i m a n t 
t o do t h e n e x t d a y . C l a i m a n t and Mr. Sophy a g r e e d t h a t i t was b e t t e r t o d i s c u s s 
t h e n e x t d a y ' s w o r k f a c e t o f a c e t h a n o v e r t h e t e l e p h o n e . 

D u r i n g d i n n e r , c l a i m a n t a t e a s e r v i n g o f b e e t s f r o m w h i c h he c o n t r a c t e d 
b o t u l i s m . C l a i m a n t was h o s p i t a l i z e d f o r a p p r o x i m a t e l y t h r e e m o n t h s d u e t o t h e 
e f f e c t s o f t h e b o t u l i s m . 

C l a i m a n t d i d n o t f i l e a w o r k e r s ' c o m p e n s a t i o n c l a i m f o r a p p r o x i m a t e l y t w o 
y e a r s a f t e r t h e b o t u l i s m p o i s o n i n g ; h o w e v e r , t h e e m p l o y e r was a w a r e o f t h e 
b o t u l i s m p o i s o n i n g a n d t h a t i t may h a v e b e e n c a u s e d b y t h e b e e t s w i t h i n a f e w 
w e e k s o f c l a i m a n t ' s e a t i n g t h e b e e t s . 
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LATE F I L I N G 

A c l a i m may be b a r r e d f o r l a t e f i l i n g u n l e s s t h e e m p l o y e r h a d a c t u a l 
n o t i c e o f t h e i n j u r y o r t h e i n s u r e r h a s n o t b e e n p r e j u d i c e d a s a r e s u l t o f t h e 
l a t e f i l i n g . We a g r e e w i t h t h e R e f e r e e t h a t t h e e m p l o y e r h a d n o t i c e o f t h i s i n 
j u r y . The e m p l o y e r was a w a r e t h a t c l a i m a n t h a d p o s s i b l y g o t t e n s i c k a s a r e s u l t 
o f e a t i n g b e e t s a t t h e e m p l o y e r ' s h o u s e a n d t h a t t h e r e was a t l e a s t some b u s i 
n e s s p u r p o s e f o r t h e m e a l . 

E v e n i f t h e e m p l o y e r d i d n o t h a v e s u f f i c i e n t n o t i c e , t h e i n s u r e r h a s 
f a i l e d t o p r o d u c e a n y e v i d e n c e o f p r e j u d i c e . 

CAUSATION 

We a d o p t t h e R e f e r e e ' s f i n d i n g s a nd c o n c l u s i o n s o n t h e c a u s a t i o n i s s u e . 
We n o t e t h a t we r e l y p r i m a r i l y u p o n t h e o p i n i o n o f D r . W i l l i a m s t h a t c l a i m a n t 
c o n t r a c t e d b o t u l i s m p o i s o n i n g f r o m t h e b e e t s b e c a u s e we f i n d h i s o p i n i o n w e l l 
r e a s o n e d a n d c o n s i s t e n t w i t h t h e f a c t s o f t h e c a s e . T h e r e i s no e v i d e n c e i n 
t h i s r e c o r d , o t h e r t h a n e a r l y d i f f e r e n t i a l d i a g n o s e s , t h a t c l a i m a n t ' s i l l n e s s 
was c a u s e d b y a n y t h i n g o t h e r t h a n b o t u l i s m a n d t h a t c l a i m a n t c o n t r a c t e d t h e 
b o t u l i s m f r o m a n y t h i n g o t h e r t h a n t h e b e e t s he consumed o v e r d i n n e r w i t h t h e 
e m p l o y e r . 

COURSE AND SCOPE 

The u l t i m a t e i n q u i r y , i n d e t e r m i n i n g w h e t h e r a n i n j u r y i s "an a c c i d e n t a l 
i n j u r y . . . a r i s i n g o u t o f a n d i n t h e c o u r s e o f e m p l o y m e n t , " ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , i s 
w h e t h e r t h e r e l a t i o n s h i p b e t w e e n t h e i n j u r y a n d t h e e m p l o y m e n t i s s u f f i c i e n t 
t h a t t h e i n j u r y s h o u l d b e c o m p e n s a b l e . R o g e r s v . S A I F , 289 Or 633 ( 1 9 8 0 ) . The 
C o u r t o f A p p e a l s h a s i d e n t i f i e d s e v e n f a c t o r s t o c o n s i d e r i n d e c i d i n g w h e t h e r an 
i n j u r y i s w o r k - r e l a t e d : 

" a . W h e t h e r t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e 
e m p l o y e r . . . ; 

"b . W h e t h e r t h e a c t i v i t y was c o n t e m p l a t e d b y t h e 
e m p l o y e r a n d e m p l o y e e i t h e r a t t h e t i m e o f h i r i n g o r 
l a t e r . . . ; 

" c . W h e t h e r t h e a c t i v i t y was an o r d i n a r y r i s k o f , 
an d i n c i d e n t a l t o , t h e e m p l o y m e n t . . . ; 

" d . W h e t h e r t h e e m p l o y e e was p a i d f o r t h e 
a c t i v i t y . . . ; 

"e. W h e t h e r t h e a c t i v i t y was o n t h e e m p l o y e r ' s 
p r e m i s e s . . . ; 

" f . W h e t h e r t h e a c t i v i t y was d i r e c t e d b y o r 
a c q u i e s c e d i n b y t h e e m p l o y e r . . . ; 

" g . W h e t h e r t h e e m p l o y e was o n a p e r s o n a l m i s s i o n 
o f h i s own...." J o r d a n v . W e s t e r n E l e c t r i c , 1 Or 
App 4 4 1 , 443-4 ( 1 9 7 0 ) ; q u o t e d w i t h a p p r o v a l , M e l l i s 
v . McEwan, Hanna, G i s v o l d , 74 Or App 5 7 1 , 574 
( 1 9 8 5 ) . 
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We r e l y p r i m a r i l y u p o n c l a i m a n t ' s t e s t i m o n y t o e v a l u a t e e a c h o f t h e s e 
f a c t o r s . The R e f e r e e f o u n d c l a i m a n t and Mr. a n d M r s . Sophy c r e d i b l e b a s e d o n 
d e m e a n o r ; h o w e v e r , b e c a u s e o f i n c o n s i s t e n c i e s b e t w e e n t h e S o p h y s ' t e s t i m o n y a n d 
t h e r e c o r d , s h e f o u n d t h e Sophys n o t e n t i r e l y r e l i a b l e . We a g r e e . 

T h e r e i s no q u e s t i o n t h a t t h e d i n n e r was f o r t h e b e n e f i t o f t h e e m p l o y e r . 
The e m p l o y e r i n v i t e d c l a i m a n t t o d i n n e r b e c a u s e he n e e d e d t o e x p l a i n c l a i m a n t ' s 
j o b a s s i g n m e n t f o r t h e n e x t d a y a n d was u n a b l e t o do so e a r l i e r b e c a u s e he was 
t i e d u p o n t h e t e l e p h o n e . C e r t a i n l y , t h e Sophys a l s o h a d a s o c i a l p u r p o s e a n d 
c l a i m a n t b e n e f i t e d b y n o t h a v i n g t o e a t a l o n e , b u t t h e o v e r r i d i n g p u r p o s e o f t h e 
m e a l was t o t a l k b u s i n e s s . T h i s f a c t o r w e i g h s i n f a v o r o f a w o r k r e l a t i o n s h i p 
b e t w e e n t h e d i n n e r a n d c l a i m a n t ' s e m p l o y m e n t . 

E a t i n g d i n n e r w i t h t h e e m p l o y e r was n o t an a c t i v i t y c o n t e m p l a t e d b y t h e em
p l o y e r o r c l a i m a n t a t t h e t i m e o f h i r i n g o r l a t e r ; h o w e v e r , s t o p p i n g b y t h e em
p l o y e r ' s h o m e / o f f i c e a f t e r w o r k was c o n t e m p l a t e d b y b o t h d u r i n g t h e c o u r s e o f 
t h e i r r e l a t i o n s h i p . T h i s f a c t o r w e i g h s e q u a l l y f o r a n d a g a i n s t a r e l a t i o n s h i p 
b e t w e e n t h e d i n n e r a n d c l a i m a n t ' s e m p l o y m e n t . 

E a t i n g d i n n e r w i t h t h e e m p l o y e r i s n o t an o r d i n a r y r i s k o f o r i n c i d e n t a l t o 
c l a i m a n t ' s e m p l o y m e n t as a c e m e n t f i n i s h e r . T h i s f a c t o r w e i g h s a g a i n s t a r e l a 
t i o n s h i p b e t w e e n t h e d i n n e r and c l a i m a n t ' s e m p l o y m e n t . 

C l a i m a n t was n o t p a i d f o r t h e t i m e s p e n t e a t i n g d i n n e r . T h i s f a c t o r w e i g h s 
a g a i n s t a r e l a t i o n s h i p b e t w e e n t h e d i n n e r and t h e e m p l o y m e n t . 

The d i n n e r t o o k p l a c e o n t h e e m p l o y e r ' s p r e m i s e s . T h i s f a c t o r w e i g h s i n 
f a v o r o f a r e l a t i o n s h i p b e t w e e n t h e d i n n e r a n d t h e e m p l o y m e n t . 

The e m p l o y e r r e q u e s t e d t h a t c l a i m a n t s t a y f o r d i n n e r . A t t h e l e a s t , t h e 
a c t i v i t y was a c q u i e s e d i n b y t h e e m p l o y e r . B e c a u s e c l a i m a n t f e l t some p r e s s u r e 
t o s t a y f o r d i n n e r , t h e e m p l o y e r a l m o s t d i r e c t e d c l a i m a n t t o p e r f o r m t h e a c t i v 
i t y . T h i s f a c t o r w e i g h s i n f a v o r o f a r e l a t i o n s h i p b e t w e e n t h e d i n n e r a n d t h e 
e m p l o y m e n t . 

F i n a l l y , c l a i m a n t was n o t o n a m i s s i o n o f h i s own. He was a t d i n n e r b e 
c a u s e t h e e m p l o y e r a s k e d h i m t o s t a y so t h a t t h e e m p l o y e r c o u l d d i s c u s s b u s i n e s s 
w i t h h i m . T h i s f a c t o r w e i g h s i n f a v o r o f a r e l a t i o n s h i p b e t w e e n t h e d i n n e r a n d 
t h e e m p l o y m e n t . 

A f t e r w e i g h i n g a l l t h e s e f a c t o r s , we c o n c l u d e t h a t t h e r e i s a s u f f i c i e n t 
w o r k r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s e a t i n g t h e d i n n e r a n d h i s e m p l o y m e n t t h a t 
t h e p o i s o n i n g s h o u l d be c o m p e n s a b l e . We a r e p a r t i c u l a r l y p e r s u a d e d b y t h e f a c t 
t h a t t h e m a i n p u r p o s e f o r h a v i n g c l a i m a n t t o d i n n e r was t o d i r e c t c l a i m a n t ' s w o r k 
a c t i v i t i e s f o r t h e n e x t d a y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d O c t o b e r 13, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s a w a r d e d an a s s e s s e d f e e o f $ 2 , 0 0 0 , t o b e p a i d b y t h e i n s u r e r . The 
B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o e x c e e d $ 2 , 5 0 0 , t o be p a i d b y t h e i n s u r e r 
t o i t s a t t o r n e y . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
LARRY L . WAFFORD, C l a i m a n t 

WCB Case No. 88-06245 
ORDER ON REVIEW 

C h a r l e s G. Duncan, C l a i m a n t A t t o r n e y 
E m p l o y e r s D e f e n s e C o u n s e l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e L i v e s l e y ' s o r d e r t h a t : ( 1 ) i n 
c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d f o r a l o w b a c k c o n d i 
t i o n f r o m 10, p e r c e n t (32 d e g r e e s ) , as a w a r d e d b y D e t e r m i n a t i o n O r d e r , t o 35 p e r 
c e n t ( 1 1 2 d e g r e e s ) ; a n d ( 2 ) a w a r d e d c l a i m a n t 5 p e r c e n t ( 7 . 5 d e g r e e s ) s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r l o s s o f u s e o r f u n c t i o n o f h i s l e f t l e g w h e r e a s a 
D e t e r m i n a t i o n O r d e r h a d a w a r d e d n o n e . The i s s u e o n r e v i e w i s e x t e n t o f p e r m a 
n e n t d i s a b i l i t y , b o t h s c h e d u l e d and u n s c h e d u l e d . We m o d i f y a n d r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e f i f t h 
f u l l p a r a g r a p h o n p a g e 2 o f t h e o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The c r i t e r i a f o r r a t i n g s c h e d u l e d d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f u s e 
o r f u n c t i o n o f t h e i n j u r e d member due t o t h e i n d u s t r i a l i n j u r y . ORS 6 5 6 . 2 1 4 ( 2 ) . 
The i n s u r e r a r g u e s t h a t t h e m e d i c a l r e c o r d d o e s n o t s u p p o r t t h e R e f e r e e ' s a w a r d 
o f p e r m a n e n t d i s a b i l i t y f o r c l a i m a n t ' s l e f t l e g . None o f t h e m e d i c a l e x p e r t s 
who h a v e t r e a t e d o r e v a l u a t e d c l a i m a n t f o r t h i s i n j u r y h a v e f o u n d e v i d e n c e o f 
r a d i c u l o p a t h y . D r . Gambee, t h e t r e a t i n g p h y s i c i a n , f e e l s i t w o u l d be s p e c u l a 
t i v e t o r e l a t e c l a i m a n t ' s l e g c o m p l a i n t s t o h i s a l t e r e d g a i t . C l a i m a n t b e l i e v e s 
t h a t b e c a u s e he h a d no l e g c o m p l a i n t s p r i o r t o t h e i n j u r y , t h e e x i s t e n c e o f s u c h 
c o m p l a i n t s now i s s u f f i c i e n t t o c a r r y h i s b u r d e n t o p r o v e p e r m a n e n t d i s a b i l i t y 
i n t h e s c h e d u l e d a r e a . L a y t e s t i m o n y c a n be p e r s u a s i v e ; h o w e v e r we a r e u n w i l l 
i n g t o r e l y o n l a y e v i d e n c e i n t h i s m a t t e r w h e r e c l a i m a n t ' s t r e a t i n g d o c t o r 
f i n d s no n e u r o l o g i c a l p r o b l e m w i t h t h e l e g , and t h e r e m a i n d e r o f t h e m e d i c a l 
e v i d e n c e a g r e e s t h a t t h e r e i s no e v i d e n c e o f r a d i c u l o p a t h y as a n e x p l a n a t i o n o f 
c l a i m a n t ' s l e g c o m p l a i n t s . C o n s e q u e n t l y t h e R e f e r e e ' s a w a r d o f s c h e d u l e d d i s 
a b i l i t y s h o u l d be r e v e r s e d . 

The c r i t e r i a f o r r a t i n g u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s t h e p e r m a n e n t 
l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n 
d e t e r m i n i n g t h e l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l a n d l a y e v i d e n c e 
o f p h y s i c a l i m p a i r m e n t r e s u l t i n g f r o m t h e c o m p e n s a b l e i n j u r y a n d a l l o f t h e 
r e l e v a n t s o c i a l a n d v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 4 3 6 - 3 0 - 3 8 0 e t 
s e g . We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r 
m u l a s . H a r w e l l v . A r g o n a u t I n s u r a n c e Co., 296 Or 505 ( 1 9 8 4 ) ; F r a i i o v . F r e d N. 
Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 

D r . Gambee, t h e t r e a t i n g p h y s i c i a n , n o t e d a l o s s o f e x t e n s i o n a n d f l e x i o n 
i n c l a i m a n t ' s l u m b a r s p i n e and f e l t he w o u l d be l i m i t e d t o l i g h t t o medium l e v e l 
w o r k . D i a g n o s t i c t e s t s i n d i c a t e d t h a t t h e c l a i m a n t h a s d i s c p r o t r u s i o n s a t L2-3 
a n d b u l g e s a t L4-5 a n d L 5 - 6 . T h e r e i s no e v i d e n c e h o w e v e r , t h a t t h i s h a s r e 
s u l t e d i n a n y n e r v e i m p i n g e m e n t . 

C l a i m a n t has c o n s i d e r a b l e t r a i n i n g and s k i l l i n w e l d i n g a n d r e l a t e d 
s k i l l s . C l a i m a n t has r e t u r n e d t o w o r k and s t i l l h a s a s i g n i f i c a n t p o r t i o n o f 
t h e l a b o r m a r k e t a v a i l a b l e t o h i m . C o n s i d e r i n g a l l t h e f a c t o r s t h a t a f f e c t t h e 
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r a t i n g o f u n s c h e d u l e d d i s a b i l i t y , we c o n c l u d e t h a t a n a w a r d o f 25 p e r c e n t 
a d e q u a t e l y c o m p e n s a t e s t h e c l a i m a n t f o r h i s l o w b a c k i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d S e p t e m b e r 9, 1988 i s m o d i f i e d a n d r e v e r s e d . The 
a w a r d o f s c h e d u l e d p e r m a n e n t d i s a b i l i t y g r a n t e d b y t h e R e f e r e e i s r e v e r s e d . I n 
l i e u o f t h e R e f e r e e ' s a w a r d o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a n d i n a d d i t i o n 
t o t h e D e t e r m i n a t i o n O r d e r a w a r d o f 10 p e r c e n t (32 d e g r e e s ) u n s c h e d u l e d p e r m a 
n e n t d i s a b i l i t y , c l a i m a n t i s a w a r d e d 15 p e r c e n t ( 4 8 d e g r e e s ) u n s c h e d u l e d p e r m a 
n e n t d i s a b i l i t y , g i v i n g h i m a t o t a l o f 25 p e r c e n t ( 8 0 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r h i s l o w b a c k i n j u r y . A c l i e n t - p a i d f e e , n o t t o e x c e e d 
$ 2 1 0 , p a y a b l e b y t h e i n s u r e r t o i t s c o u n s e l , i s a p p r o v e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ANITA J . BRONSON (STRATTON), C l a i m a n t 

WCB Case Nos. 88-00828 & 87 - 1 5 9 2 6 
ORDER ON REVIEW 

W e l c h , B r u u n St G r e e n , C l a i m a n t A t t o r n e y s 
T o d d C. A i n s w o r t h , D e f e n s e A t t o r n e y 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members M y e r s a n d G e r n e r . 

A I A C r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e M u l d e r ' s o r d e r w h i c h : 
( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a l o w b a c k c o n d i 
t i o n ; ( 2 ) u p h e l d I n d u s t r i a l I n d e m n i t y ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r t h e same c o n d i t i o n , a n d ; ( 3 ) a w a r d e d c l a i m a n t ' s c o u n s e l a n a s s e s s e d a t t o r n e y 
f e e , p a y a b l e b y AIAC. On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y a n d a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a c o m p e n s a b l e l o w b a c k a n d c e r v i c a l i n j u r y i n May 1 9 7 9 , 
w h i l e e m p l o y e d b y I n d u s t r i a l I n d e m n i t y ' s i n s u r e d . The c l a i m was c l o s e d b y a n 
O c t o b e r 1979 D e t e r m i n a t i o n O r d e r w h i c h a w a r d e d t e m p o r a r y d i s a b i l i t y b e n e f i t s 
o n l y . C l a i m a n t r e t u r n e d t o h e r w o r k as a w a r e h o u s e p e r s o n , b u t c o n t i n u e d t o 
e x p e r i e n c e some symptoms r e f e r r a b l e t o h e r l o w b a c k . C l a i m a n t w e n t t o w o r k f o r 
a n o t h e r e m p l o y e r i n December 1980. 

I n l a t e 1 9 8 4 , c l a i m a n t s o u g h t t r e a t m e n t f r o m D r . U r b a n , c h i r o p r a c t o r , f o r 
p a i n s ymptoms i n h e r b a c k a n d n e c k . She f i l e d an a g g r a v a t i o n c l a i m w i t h I n d u s 
t r i a l I n d e m n i t y a n d a new i n j u r y c l a i m w i t h h e r new e m p l o y e r . B o t h c a r r i e r ' s 
d e n i e d c l a i m a n t ' s c l a i m s . She b e g a n w o r k i n g f o r a n o t h e r e m p l o y e r i n 1 9 8 5 , a n d 
t h a t e m p l o y e r a l s o d e n i e d c l a i m a n t ' s c o n d i t i o n . I n M a r c h 1 9 8 6 , a n e a r l i e r R e f 
e r e e f o u n d t h a t I n d u s t r i a l I n d e m n i t y r e m a i n e d r e s p o n s i b l e f o r c l a i m a n t ' s b a c k 
c o n d i t i o n a n d recommended t h a t h e r c l a i m be r e o p e n e d u n d e r t h e B o a r d ' s Own 
M o t i o n j u r i s d i c t i o n . 

I n J u n e 1 9 8 7 , c l a i m a n t b e g a n w o r k i n g f o r AIAC's i n s u r e d a s a w a r e h o u s e 
p e r s o n . 

I n J u l y 1 9 8 7 , t h e B o a r d a f f i r m e d t h e R e f e r e e ' s o r d e r a n d d i r e c t e d I n d u s 
t r i a l I n d e m n i t y t o r e o p e n c l a i m a n t ' s c l a i m u n d e r i t s Own M o t i o n j u r i s d i c t i o n . 
T h e r e a f t e r , o n r e c o n s i d e r a t i o n , t h e B o a r d a w a r d e d t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a n d 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 
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On J u l y 7, 1 9 8 7 , c l a i m a n t f i l e d ' a c l a i m a g a i n s t AIAC,. a s s e r t i n g a l o w b a c k 
i n j u r y t h a t o c c u r r e d w h i l e s h e was l i f t i n g m i s c e l l a n e o u s p a r t s . . A J u l y 2 1 , 1987 
MRI s c a n r e v e a l e d a p o s t e r i o r h e r n i a t i o n o f t h e L 5 - S 1 d i s c . I n O c t o b e r 1 9 8 7 , 
AIAC d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s l o w b a c k c o n d i t i o n . I n December 1987, 
c l a i m a n t p e t i t i o n e d t h e B o a r d f o r Own M o t i o n r e l i e f . I n J a n u a r y 1 9 8 8 , I n d u s 
t r i a l I n d e m n i t y d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t l o w b a c k c o n d i t i o n 
o n t h e b a s i s t h a t i t was n o t r e l a t e d t o t h e 1979 c o m p e n s a b l e i n j u r y . 

I n J a n u a r y 1 9 8 8 , a ".307 o r d e r " was r e q u e s t e d , h o w e v e r no s u c h o r d e r was 
i s s u e d d u e t o t h e f a c t t h a t c l a i m a n t ' s c l a i m a g a i n s t I n d u s t r i a l I n d e m n i t y was i n 
Own M o t i o n s t a t u s . 

FINDINGS OF ULTIMATE FACT 

The J u l y 1987 i n c i d e n t , w h i l e c l a i m a n t was e m p l o y e d b y AIAC's. i n s u r e d , i n 
d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h e r u n d e r l y i n g b a c k c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t s u s t a i n e d a "new i n j u r y " w h i l e em
p l o y e d b y AIAC's i n s u r e d . We a g r e e . 

I n H e n s e l P h e l p s C o n s t r u c t i o n v . M i r i c h , 8 1 Or App 2 9 0 , 2 9 4 - ( 1 9 8 6 ) , t h e 
c o u r t h e l d t h a t i f w o r k a c t i v i t i e s a t t h e l a t e r e m p l o y e r / i n s u r e r i n d e p e n d e n t l y 
c o n t r i b u t e t o t h e w o r k e r ' s d i s a b i l i t y ( i . e . , c a u s e s a w o r s e n i n g o f t h e u n d e r l y 
i n g c o n d i t i o n ) t h e n t h e s e c o n d e m p l o y e r / i n s u r e r i s r e s p o n s i b l e f o r t h e w o r s e n 
i n g . The f i r s t e m p l o y e r / i n s u r e r r e m a i n s r e s p o n s i b l e i f a w o r k i n c i d e n t a t t h e 
s e c o n d e m p l o y e r / i n s u r e r t a k e s t h e f o r m o f a r e c u r r e n c e o f t h e f i r s t a n d t h e 
s e c o n d i n c i d e n t d i d n o t c o n t r i b u t e t o t h e c a u s a t i o n o f t h e d i s a b l i n g c o n d i t i o n . 
B o i s e C a s c a d e C o r p . v . S t a r b u c k , 296 Or 2 3 8 , 244 ( 1 9 8 4 ) . 

D r . U r b a n , who has t r e a t e d c l a i m a n t s i n c e 1 9 8 4 , o p i n e d t h a t t h e J u l y 1987 
l i f t i n g i n c i d e n t m a t e r i a l l y w o r s e n e d c l a i m a n t ' s u n d e r l y i n g b a c k c o n d i t i o n . He 
r e p o r t e d t h a t a s u b s e q u e n t MRI s c a n r e v e a l e d a h e r n i a t e d d i s c a n d t h a t c l a i m a n t 
was e x p e r i e n c i n g new symptoms i n c l u d i n g r a d i c u l a r l e g p a i n , b l o o d i n t h e s t o o l , 
a n d c o n s t i p a t i o n , w h i c h he a t t r i b u t e d t o c l a i m a n t ' s r e p e t i t i v e l i f t i n g o n J u l y 
1 1 , 1 9 8 7 . He f u r t h e r r e p o r t e d t h a t p r i o r t o t h e i n c i d e n t s h e h a d i m p a i r m e n t i n 
t h e m i l d t o m o d e r a t e r a n g e , b u t f o l l o w i n g t h e i n c i d e n t , h e r i m p a i r m e n t was i n 
t h e m o d e r a t e r a n g e . 

D r . D u n c a n o p i n e d t h a t t h e x - r a y s a nd MRI s c a n i n d i c a t e d t h a t t h e J u l y 
1987 i n c i d e n t was a "new i n j u r y " i n t h a t i t m a t e r i a l l y w o r s e n e d c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . I n c o n j u n c t i o n w i t h D r . Duncan's o p i n i o n , D r . Samuel 
o p i n e d t h a t t h e J u l y 1987 i n c i d e n t h a d p r o d u c e d a s i g n i f i c a n t w o r s e n i n g w h i c h 
i n c r e a s e d c l a i m a n t ' s i m p a i r m e n t l e v e l . . 

C o n v e r s e l y , D r . C o t t r e l l , o p i n e d t h a t c l a i m a n t d i d n o t h a v e a h e r n i a t e d 
d i s c , b u t d i d h a v e a b u l g i n g d i s c . He r e l a t e d t h i s t o c l a i m a n t ' s w e i g h t a n d 
l o r d o s i s a n d f e l t h e r c u r r e n t symptoms w e r e a p r o g r e s s i o n o f t h e 1979 compens
a b l e i n j u r y . D r . Thompson o r i g i n a l l y o p i n e d t h a t t h e 1987 i n c i d e n t i n d e p e n 
d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n a n d c a u s e d t h e d i s c 
b u l g e . H o w e v e r , he l a t e r o p i n e d t h a t t h e w o r s e n i n g was o n l y s y m p t o m a t i c a n d 
t h a t t h e d i s c b u l g e was p r o b a b l y c a u s e d b y w o r k a c t i v i t i e s b e t w e e n 1983 a n d 
19 8 7 . F i n a l l y , D r . H a z e l c o n c u r r e d i n a l e t t e r f r o m AIAC's c o u n s e l w h i c h s t a t e d 
t h a t c l a i m a n t h a d o n l y e x p e r i e n c e d a s y m p t o m a t i c w o r s e n i n g . 
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C l a i m a n t c r e d i b l y t e s t i f i e d t h a t f o l l o w i n g t h e J u l y 1987 i n c i d e n t s h e 
e x p e r i e n c e d s u b s t a n t i a l l y i n c r e a s e d p a i n . A f e w d a y s f o l l o w i n g t h e i n c i d e n t s h e 
b e g a n n o t i c i n g a t i n g l i n g s e n s a t i o n i n h e r l e g s a n d t h e n h e r l e g s w e n t o u t f r o m 
u n d e r n e a t h h e r . She c r e d i b l y t e s t i f i e d t h a t s h e h a d n e v e r e x p e r i e n c e d t h e 
t i n g l i n g a n d numbness s e n s a t i o n s i n h e r l e g s a n d h a d n e v e r h a d h e r l e g s g o o u t 
f r o m u n d e r n e a t h h e r p r i o r t o t h e J u l y 1987 i n c i d e n t . 

I n t h e a b s e n c e o f p e r s u a s i v e r e a s o n s t o do o t h e r w i s e , we g e n e r a l l y a c c o r d 
g r e a t e r w e i g h t t o t h e o p i n i o n o f a w o r k e r ' s t r e a t i n g p h y s i c i a n . W e i l a n d v . 
S A I F , 64 Or App 8 1 0 , 814 ( 1 9 8 3 ) . 

H e r e , we a r e p e r s u a d e d b y t h e o p i n i o n o f D r . U r b a n a n d t h e s u p p o r t i n g 
o p i n i o n s o f D r s . D u n c a n a n d Samuel. D r . C o t t r e l l d o e s n o t p e r s u a s i v e l y e x p l a i n 
how c l a i m a n t ' s c o n d i t i o n i s a c o n t i n u a t i o n o f t h e 1979 i n j u r y , p a r t i c u l a r l y i n 
l i g h t o f t h e f a c t t h a t s h e was a b l e t o w o r k a n d s o u g h t no t r e a t m e n t u n t i l 1 9 8 4 . 
L i k e w i s e , D r . Thompson d o e s n o t a d e q u a t e l y e x p l a i n h i s c h a n g e i n o p i n i o n . Con
v e r s e l y , D r . U r b a n h a s t r e a t e d c l a i m a n t s i n c e 1984 a n d was t r e a t i n g c l a i m a n t 
b o t h b e f o r e a n d a f t e r t h e J u l y 1987 i n c i d e n t . See K i e n o w F o o d s v . L y s t e r . 79 Or 
App 4 1 6 , 4 2 1 ( 1 9 8 6 ) . F u r t h e r , h i s o p i n i o n i s s u p p o r t e d b y D r . T a l b o t ' s i n t e r 
p r e t a t i o n o f t h e MRI s c a n a n d c l a i m a n t ' s c r e d i b l e t e s t i m o n y . U n d e r t h e s e 
c i r c u m s t a n c e s , AIAC i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t b a c k c o n d i t i o n . 

A t t o r n e y F e e s 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n s a n d r e a s o n i n g c o n c e r n i n g t h e a t t o r n e y 
f e e i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n t h e i n s t a n t c a s e , b o t h AIAC a n d I n d u s t r i a l I n d e m n i t y d e n i e d r e s p o n s i 
b i l i t y o n l y . D e s p i t e t h i s , a n o r d e r p u r s u a n t t o ORS 656.307 c o u l d n o t b e i s s u e d 
as c l a i m a n t ' s c l a i m a g a i n s t I n d u s t r i a l I n d e m n i t y was i n Own M o t i o n s t a t u s . A t 
h e a r i n g , a n d o n r e v i e w , c l a i m a n t h a s a c t i v e l y t a k e n t h e p o s i t i o n t h a t AIAC i s 
r e s p o n s i b l e . U n d e r t h e s e c i r c u m s t a n c e s , t h e R e f e r e e c o r r e c t l y a w a r d e d 
c l a i m a n t ' s c o u n s e l a n a s s e s s e d f e e p a y a b l e b y AIAC, t h e r e s p o n s i b l e c a r r i e r . 
See M e r c e r I n d u s t r i e s v . Rose, 100 Or App 252 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d J u l y 6, 1988, i s a f f i r m e d . F o r s e r v i c e s o n 
B o a r d r e v i e w c o n c e r n i n g t h e r e s p o n s i b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s a w a r d e d 
a r e a s o n a b l e a s s e s s e d f e e o f $700, p a y a b l e b y AIAC. A c l i e n t - p a i d f e e , n o t t o 
e x c e e d $ 1 , 5 3 2 . 5 0 , p a y a b l e b y AIAC t o i t s c o u n s e l , i s a p p r o v e d . 

M a r c h 1 6 , 1990 C i t e as 42 Van N a t t a 548 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ROSS E . COWAN, C l a i m a n t 

WCB Case Nos. 8 6 - 1 8 0 9 5 , 8 7 - 1 4 1 8 7 , 87-17285 & 8 7 - 1 7 2 8 6 
ORDER ON REVIEW 

M a l a g o n , e t a l . , C l a i m a n t A t t o r n e y s 
A l i c e B a r t e l t , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members C r i d e r a n d B r i t t i n g h a m . 

T r a v e l e r s I n d e m n i t y Company r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M i r a s s o u ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s 
e a s e c l a i m f o r p o s t - p o l i o s y n d r o m e ; a n d ( 2 ) u p h e l d P a c i f i c N o r t h w e s t B e l l ' s 
(PNB) d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . I n h i s 
b r i e f , c l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t d i r e c t e d PNB 
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t o p a y i n t e r i m c o m p e n s a t i o n f r o m J u l y 2 1 , 1987 t h r o u g h A u g u s t 3 1 , 1 9 8 7 . On r e 
v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y a n d i n t e r i m c o m p e n s a t i o n . We a f f i r m i n p a r t 
a n d m o d i f y i n p a r t . 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t a n d u l t i m a t e f a c t , a n d 
a f f i r m s a n d a d o p t s t h e R e f e r e e ' s c o m p e n s a b i l i t y r u l i n g . 

The B o a r d m o d i f i e s t h e R e f e r e e ' s a w a r d o f i n t e r i m c o m p e n s a t i o n . The i n 
s u r e r h a s a d u t y t o s t a r t p a y i n g i n t e r i m c o m p e n s a t i o n no l a t e r t h a n 14 d a y s 
a f t e r t h e f i l i n g o f a c l a i m . Once t h e d u t y a r i s e s , t h e i n s u r e r m u s t p a y i n t e r i m 
c o m p e n s a t i o n r e t r o a c t i v e t o t h e d a t e t h e i n s u r e r r e c e i v e d n o t i c e o f t h e c l a i m , 
w h i c h i n t h i s c a s e i s J u l y 7, 1987. R o g e r C. P r u s a k , 40 Van N a t t a 2037 ( 1 9 8 8 ) . 
A c c o r d i n g l y , we m o d i f y t h e R e f e r e e ' s o r d e r a n d a w a r d a d d i t i o n a l i n t e r i m compen
s a t i o n t h r o u g h t h a t d a t e . 

ORDER 

The R e f e r e e ' s o r d e r i s a f f i r m e d i n p a r t a n d m o d i f i e d i n p a r t . I n a d d i t i o n 
t o t h e R e f e r e e ' s a w a r d o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f r o m J u l y 2 1 , 1987 
t h r o u g h A u g u s t 3 1 , 1 9 8 7 , c l a i m a n t i s a w a r d e d i n t e r i m c o m p e n s a t i o n f r o m J u l y 7, 
1987 t h r o u g h J u l y 2 0 , 1987. The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s a w a r d e d an a p p r o v e d f e e i n t h e amount o f 25 p e r c e n t o f t h e i n c r e a s e d 
c o m p e n s a t i o n c r e a t e d b y t h i s o r d e r , p r o v i d e d t h a t t h e t o t a l a p p r o v e d f e e b e t w e e n 
t h e R e f e r e e a n d B o a r d o r d e r d o e s n o t e x c e e d $ 3 , 8 0 0 , p a y a b l e b y T r a v e l e r s 
I n d e m n i t y Company d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . F o r s e r v i c e s o n r e v i e w r e 
g a r d i n g t h e c o m p e n s a b i l i t y i s s u e , t h e B o a r d a w a r d s c l a i m a n t ' s a t t o r n e y a $700 
a s s e s s e d f e e , p a y a b l e b y T r a v e l e r s . 

M a r c h 1 6 , 1990 C i t e as 42 Van N a t t a 549 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DOLORES P. HOFFMAN, C l a i m a n t 

WCB Case No. 88-08475 
INTERIM ORDER (REMANDING) 

M u n d o r f f e t a l . , C l a i m a n t A t t o r n e y s 
Thomas S h e r i d a n ( S a i f ) , D e f e n s e A t t o r n e y 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e K n a p p ' s o r d e r t h a t e x 
c l u d e d E x h i b i t 17 a n d s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a r i g h t h a n d 
c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e e v i d e n c e a n d c o m p e n s a b i l i t y . We r e v e r s e 
o n t h e e v i d e n t i a r y i s s u e a n d remand. 

FINDINGS OF FACT 

T h i s c a s e was i n i t i a l l y s c h e d u l e d f o r h e a r i n g i n May, 19 8 8 . I t was r e s e t 
f o r A u g u s t 1 6 , 1 9 8 8 . 

SA I F s u b m i t t e d i t s E x h i b i t s 1-16 i n a d v a n c e o f h e a r i n g . 

A t h e a r i n g , S A I F s u b m i t t e d an a d d i t i o n a l e x h i b i t , a r e p o r t b y D r . C h a r l e s 
D. Layman. I t was m a r k e d E x h i b i t 17. The r e p o r t was a u t h o r e d A u g u s t 1 5, 1988 
a n d r e c e i v e d b y S A I F o n A u g u s t 16, 1988. I t h a d n o t b e e n d i s c l o s e d t o c l a i m a n t 
p r i o r t o h e a r i n g . 

C l a i m a n t o b j e c t e d t o i t s r e c e i p t o n t h e g r o u n d s t h a t t h e r e was n o t g o o d 
c a u s e f o r S A I F ' s f a i l u r e t o o b t a i n a n d d i s c l o s e t h e r e p o r t a t a n e a r l i e r t i m e . 
The R e f e r e e a g r e e d a n d e x c l u d e d t h e e x h i b i t . 
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FINDINGS OF ULTIMATE FACT 

S A I F d i s c l o s e d D r . Layman's r e p o r t t o c l a i m a n t w i t h i n s e v e n d a y s o f r e 
c e i v i n g i t . 

CONCLUSIONS OF LAW AND OPINION 

S A I F c o n t e n d s t h a t t h e B o a r d r u l e s r e q u i r e d t h e r e f e r e e t o a d m i t a n y d o c u 
m e n t t h a t h a s b e e n t i m e l y d i s c l o s e d u n d e r t h e r u l e s w i t h o u t r e g a r d t o q u e s t i o n s 
o f d i l i g e n c e a n d g o o d c a u s e . We a g r e e . 

OAR 4 3 8 - 0 7 - 0 1 8 ( 1 ) r e q u i r e s t h e i n s u r e r t o s u b m i t i t s e x h i b i t s 20 d a y s 
p r i o r t o h e a r i n g . H o w e v e r , n o t h i n g i n t h e r u l e s p r e c l u d e s a d m i s s i o n o f o t h e r 
d o c u m e n t s p r o v i d e d t h e y h a v e b e e n t i m e l y d i s c l o s e d . 

OAR 4 3 8 - 0 7 - 0 1 5 r e q u i r e s t h e p a r t i e s t o d i s c l o s e c l a i m s d o c u m e n t s w i t h i n 15 
d a y s o f i n i t i a l r e q u e s t a n d t o d i s c l o s e s u b s e q u e n t l y o b t a i n e d d o c u m e n t s w i t h i n 7 
d a y s o f r e c e i p t . OAR 4 3 8 - 0 7 - 0 1 8 ( 4 ) v e s t s t h e r e f e r e e w i t h d i s c r e t i o n t o e x c l u d e 
d o c u m e n t s n o t d i s c l o s e d w i t h i n t h e t i m e p r e s c r i b e d b y OAR 4 3 8 - 0 7 - 0 1 5 i f t h e r e i s 
p r e j u d i c e t o t h e o t h e r p a r t y . See a l s o OAR 4 3 8 - 0 7 - 0 1 5 ( 5 ) . The r u l e d o e s n o t , 
h o w e v e r , v e s t t h e r e f e r e e w i t h d i s c r e t i o n t o e x c l u d e t i m e l y - d i s c l o s e d d o c u m e n t s 
b e c a u s e t h e d o c u m e n t s c o u l d h a v e b e e n o b t a i n e d a t an e a r l i e r t i m e . Where, a s 
h e r e , a m e d i c a l r e p o r t i s p r o d u c e d w i t h i n s e v e n d a y s o f r e c e i p t a s r e q u i r e d b y 
t h e r u l e , b u t t h e o t h e r p a r t y i s p u t a t a d i s a d v a n t a g e b y t h e d e l a y i n o b t a i n i n g 
t h e r e p o r t , t h e r e f e r e e may c o n t i n u e t h e h e a r i n g t o a l l o w p o s t - h e a r i n g c r o s s -
e x a m i n a t i o n a n d / o r r e b u t t a l . The r e f e r e e may n o t s i m p l y e x c l u d e t h e r e p o r t . 

D r . Layman's r e p o r t was t i m e l y d i s c l o s e d ; t h e r e f o r e , i t s h o u l d h a v e b e e n 
a d m i t t e d . T h e r e f o r e , t h i s c a s e h a s b e e n " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e v e l o p e d . " We remand t o t h e R e f e r e e . On r e m a n d , E x h i b i t 17 
s h a l l b e a d m i t t e d . I n a d d i t i o n , t h e R e f e r e e s h a l l a l l o w c l a i m a n t t i m e t o c r o s s -
e x a m i n e o r r e b u t t h e l a t e - p r o d u c e d e v i d e n c e . 

The B o a r d r e t a i n s j u r i s d i c t i o n o v e r t h i s m a t t e r . A f t e r f u r t h e r d e v e l o p 
m e n t o f t h e r e c o r d , t h e R e f e r e e i s d i r e c t e d t o i s s u e an O r d e r o n Remand d i s 
c u s s i n g t h e e f f e c t , i f a n y , t h e new e v i d e n c e w o u l d h a v e h a d o n h i s p r i o r o r d e r . 
I n a s m u c h a s we r e t a i n j u r i s d i c t i o n , t h e R e f e r e e ' s o r d e r s h a l l b e a d v i s o r y o n l y 
a n d s h a l l h a v e no e f f e c t u p o n t h e R e f e r e e ' s O p i n i o n a n d O r d e r . Upon r e c e i p t o f 
t h e R e f e r e e ' s O r d e r o n Remand, t h e B o a r d s h a l l t a k e t h i s m a t t e r u n d e r a d v i s e 
m ent . 

I T I S SO ORDERED. 

M a r c h 1 6 , 1990 C i t e as 42 Van N a t t a 550 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
KARLA H. RICHARDSON, C l a i m a n t 

WCB Case Nos. 8 8 - 0 6 4 4 1 & 8 8 - 0 0 1 5 1 
ORDER ON REVIEW 

A n d r e w H. J o s e p h s o n , C l a i m a n t A t t o r n e y 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members B r i t t i n g h a m a n d C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e S t . M a r t i n ' s o r d e r 
t h a t : ( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s amended d e n i a l o f m o r e t h a n t w o 
c h i r o p r a c t i c t r e a t m e n t s p e r m o n t h f o r c l a i m a n t ' s l o w b a c k c o n d i t i o n ; a n d ( 2 ) 
a w a r d e d 15 p e r c e n t ( 4 8 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r t h e 
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b a c k , w h e r e a s a D e t e r m i n a t i o n O r d e r h a d a w a r d e d n o n e . On r e v i e w , t h e i s s u e s a r e 
m e d i c a l s e r v i c e s a n d e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , a w o r d p r o c e s s o r , c o m p e n s a b l y i n j u r e d h e r b a c k when s h e f e l l 
b a c k w a r d i n a c h a i r o n May 7, 1986. C l a i m a n t s u f f e r e d a s t r a i n i n j u r y c h a r a c 
t e r i z e d b y spasms. She was r e f e r r e d t o p h y s i c a l t h e r a p y . She was r e l e a s e d t o 
w o r k o n e week a f t e r t h e i n j u r y b u t h a d d i f f i c u l t y t o l e r a t i n g e v e n l i g h t w o r k . 
She was d u e t o h a v e a b a b y i n m i d - J u l y , so s h e r e m a i n e d o f f w o r k f o r t h e d u r a 
t i o n o f t h e p r e g n a n c y . 

I n N ovember, c l a i m a n t was a g a i n r e l e a s e d t o w o r k a n d a g a i n e n c o u n t e r e d 
d i f f i c u l t i e s . H e r p h y s i c i a n c o n t i n u e d t o e n c o u r a g e h e r t o w o r k a t l e a s t p a r t 
t i m e . She was a d v i s e d t o g e t e x e r c i s e a n d t o l o s e w e i g h t . She was r e l e a s e d t o 
r e g u l a r w o r k o n F e b r u a r y 16, 1987. H e r c l a i m was c l o s e d w i t h o u t p e r m a n e n t d i s 
a b i l i t y b y D e t e r m i n a t i o n O r d e r d a t e d F e b r u a r y 18, 1987. 

S h o r t l y t h e r e a f t e r , t h e c l a i m was a g a i n r e o p e n e d a n d c l a i m a n t a d v i s e d t o 
w o r k p a r t t i m e . C l a i m a n t s o u g h t t r e a t m e n t f r o m D r . A p p l e , D.C. She t r e a t e d 
w i t h h i m t w o o r t h r e e t i m e s p e r week. 

On December 8, 1987, t h e e m p l o y e r d e n i e d f u r t h e r c h i r o p r a c t i c c a r e . How
e v e r , o n A p r i l 2 2 , 1 9 8 8 , t h a t d e n i a l was r e p l a c e d b y a d e n i a l o f t r e a t m e n t w h i c h 
h a d b e e n r e n d e r e d i n e x c e s s o f t w o t r e a t m e n t s p e r m o n t h . When t h e December 
d e n i a l i s s u e d , c l a i m a n t l i m i t e d t r e a t m e n t t o t w o p e r m o n t h . 

The c l a i m was r e c l o s e d b y D e t e r m i n a t i o n O r d e r o n A p r i l 2 2 , 1 9 8 8 . No 
p e r m a n e n t d i s a b i l i t y was a w a r d e d . 

C l a i m a n t s u f f e r s m i l d i m p a i r m e n t due t o c o n t i n u e d n e c k a n d l o w b a c k p a i n , 
a n d m i n i m a l l o s s o f r a n g e o f m o t i o n r e l a t e d t o t h e c o m p e n s a b l e i n j u r y . She has 
no n e u r o l o g i c a l d e f i c i t . She i s a b l e t o p e r f o r m f u l l t i m e w o r k a l t h o u g h s h e b e 
l i e v e s t h a t s h e c a n n o t . P a i n l i m i t s h e r a b i l i t y t o l i f t i n e x c e s s o f 20 p o u n d s , 
t o b e n d o r t w i s t , a n d t o w o r k c o n t i n u o u s l y w i t h o u t a n o p p o r t u n i t y t o c h a n g e 
p o s i t i o n s . 

C l a i m a n t was 32 y e a r s o l d a t h e a r i n g . She h a s g r a d u a t e d f r o m h i g h s c h o o l 
a n d h a s t w o y e a r s o f c o m m u n i t y c o l l e g e w o r k i n w o r d p r o c e s s i n g - r e l a t e d s k i l l s . 
She h a s b e e n e m p l o y e d as a c l e r i c a l w o r k e r , a b u s d r i v e r , a c h i l d c a r e w o r k e r 
a n d a c a s h i e r . 

C h i r o p r a c t i c c a r e h a s p r o v i d e d some p a i n r e l i e f ; b u t i t h a s n o t i m p r o v e d 
h e r c o n d i t i o n o v e r t i m e . R e l i e f i s p a r t i a l o n l y a n d l a s t s a p p r o x i m a t e l y t h r e e 
d a y s . I t d o e s n o t b r i n g c l a i m a n t t o t h e p o i n t t h a t s h e b e l i e v e s t h a t s h e c a n 
w o r k a f u l l d a y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t h a s l o s t 15 p e r c e n t o f h e r e a r n i n g c a p a c i t y d u e t o t h e compens
a b l e i n j u r y . 

T r e a t m e n t i n e x c e s s o f t w o t i m e s p e r m o n t h was n o t r e a s o n a b l e a n d 
n e c e s s a r y . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f U n s c h e d u l e d P e r m a n e n t D i s a b i l i t y 

C l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o g r e a t e r p e r m a n e n t p a r t i a l d i s 
a b i l i t y t h a n t h a t a w a r d e d b y t h e R e f e r e e . We d i s a g r e e . 
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The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s t h e p e r m a n e n t 
l o s s o f e a r n i n g c a p a c i t y due t o t h e c o m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n 
d e t e r m i n i n g t h e l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r p e r s u a s i v e m e d i c a l a n d l a y 
e v i d e n c e o f p h y s i c a l i m p a i r m e n t r e s u l t i n g f r o m t h e c o m p e n s a b l e i n j u r y a s w e l l as 
s o c i a l a n d v o c a t i o n a l f a c t o r s i n c l u d i n g t h o s e s e t f o r t h i n OAR 4 3 6 - 3 0 - 3 8 0 e t 

t 
s e q . 

D r . T i l s o n , M.D., who t r e a t e d c l a i m a n t u n t i l A u g u s t , 1 9 8 7 , r e c o g n i z e d t h a t 
c l a i m a n t was e x p e r i e n c i n g b a c k p a i n b u t b e l i e v e d t h a t , i n t h e a b s e n c e o f n e u r o 
l o g i c a l f i n d i n g s , s h e c o u l d r e t u r n t o f u l l t i m e w o r k o f t h e t y p e s h e p e r f o r m e d 
b e f o r e t h e i n j u r y . He recommends t h a t she be g i v e n an o p p o r t u n i t y t o c h a n g e 
p o s i t i o n s f r e q u e n t l y t o r e d u c e p a i n . 

The W e s t e r n M e d i c a l C o n s u l t a n t s , who e x a m i n e d h e r a f t e r s h e became m e d i 
c a l l y s t a t i o n a r y , r e p o r t e d t h a t c l a i m a n t s u f f e r s n e c k a n d b a c k p a i n , b u t a l s o 
f o u n d no n e u r o l o g i c a l d e f i c i t and o n l y m i n i m a l i m p a i r m e n t b a s e d o n l o s s o f r a n g e , 
o f m o t i o n . T h e y t o o b e l i e v e d c l a i m a n t c o u l d w o r k f u l l t i m e i n h e r p r i o r 
p o s i t i o n . 

We a r e p e r s u a d e d t h a t c l a i m a n t ' s p a i n as w e l l as h e r m i n i m a l l o s s o f r a n g e 
o f m o t i o n l i m i t h e r a b i l i t y t o f u n c t i o n . N e v e r t h e l e s s , we b e l i e v e t h a t s h e i s 
a b l e t o p e r f o r m , a t a m i n i m u m , a f u l l d a y ' s l i g h t w o r k p r o v i d e d s h e h a s a n 
o p p o r t u n i t y t o move a r o u n d . 

We g i v e l e s s w e i g h t t o t h e o p i n i o n o f D r . A p p l e , c h i r o p r a c t o r , t o whom s h e 
t r a n s f e r r e d h e r c a r e i n A u g u s t 1987. We do so b e c a u s e he h a s o p i n e d t h a t 
c l a i m a n t i s p e r m a n e n t l y r e s t r i c t e d t o w o r k i n g t w o h o u r s a t one t i m e s i t t i n g , o ne 
h o u r a t o n e t i m e s t a n d i n g a n d one h o u r a t one t i m e w a l k i n g f o r a t o t a l o f f o u r 
h o u r s p e r d a y . I n l i g h t o f D r . T i l s o n ' s r e p o r t t h a t f r e q u e n t o p p o r t u n i t i e s t o 
move a r o u n d w i l l i n c r e a s e c l a i m a n t ' s a b i l i t y t o w o r k , i t i s u n l i k e l y t h a t s h e i s 
a c t u a l l y l i m i t e d t o o n l y f o u r h o u r s p e r d a y . D r . A p p l e a l s o l i m i t e d h e r t o 
o c c a s i o n a l b e n d i n g a n d no t w i s t i n g . Such l i m i t a t i o n s p r o b a b l y r e f l e c t h e r s u b 
j e c t i v e p a i n , b u t t h e r e i s no e v i d e n c e t h a t r e a s o n a b l e l i m i t a t i o n s p r e c l u d e h e r 
f r o m d o i n g l i g h t w o r k . 

C l a i m a n t a l s o r e l i e s o n t h e r e p o r t o f D r . W h i t t o n , D.C., who e x a m i n e d 
c l a i m a n t f o r D r . A p p l e , f o r h e r c o n t e n t i o n t h a t s h e i s more t h a n 15 p e r c e n t d i s 
a b l e d . The r e l i a n c e i s m i s p l a c e d , f o r a l t h o u g h D r . W h i t t o n f o u n d c l a i m a n t 
m i l d l y m o d e r a t e l y i m p a i r e d , he a t t r i b u t e d 80 p e r c e n t o f h e r i m p a i r m e n t t o d e g e n 
e r a t i v e j o i n t d i s e a s e . We c o n c l u d e t h a t h e , l i k e D r . T i l s o n a n d t h e W e s t e r n 
M e d i c a l C o n s u l t a n t s , w o u l d f i n d c l a i m a n t v e r y m o d e s t l y i m p a i r e d d u e t o t h e com
p e n s a b l e i n j u r y . 

W h i l e c l a i m a n t b e l i e v e s t h a t she i s v e r y s i g n i f i c a n t l y d i s a b l e d , i t 
a p p e a r s t h a t s h e s u f f e r e d a f a i r l y m i n o r i n j u r y . She t e s t i f i e d t o l i m i t a t i o n s 
t h a t a r e f a r i n e x c e s s o f t h o s e i m p o s e d e v e n b y D r . A p p l e . We c o n c l u d e t h a t s h e 
d o e s s u f f e r p a i n b u t we p l a c e l i m i t e d w e i g h t o n t h e e x t e n t o f t h a t r e p o r t e d p a i n 
a n d , i n s t e a d , p l a c e p r i m a r y r e l i a n c e o n t h e m e d i c a l r e p o r t s . 

C l a i m a n t ' s w o r k e x p e r i e n c e a n d e d u c a t i o n s e t h e r i n r e l a t i v e l y g o o d s t e a d 
t o f i n d l i g h t w o r k . T h e r e f o r e , we c o n c u r i n t h e R e f e r e e ' s e v a l u a t i o n o f t h e 
e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

M e d i c a l S e r v i c e s 

C l a i m a n t c o n t e n d s t h a t , c o n t r a r y t o t h e R e f e r e e ' s c o n c l u s i o n s , t r e a t m e n t 
i n e x c e s s o f t w i c e p e r m o n t h i s r e a s o n a b l e a n d n e c e s s a r y . We d i s a g r e e . 
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D r . A p p l e h a s r e p o r t e d t h a t c l a i m a n t n e e d s t r e a t m e n t o n a o n c e p e r week 
b a s i s i n o r d e r t o p r e v e n t d e g e n e r a t i o n a n d t o k e e p c l a i m a n t e m p l o y e d . H o w e v e r , 
c l a i m a n t s u f f e r e d a s t r a i n i n j u r y , a n d t h e r e i s n o t h i n g i n t h e r e c o r d w h i c h 
s u g g e s t s t h a t i t i s o f a t y p e t h a t i s l i k e l y t o d e g e n e r a t e . M o r e o v e r , c l a i m a n t 
r e p o r t s r e c e i v i n g o n l y m i n i m a l a n d t r a n s i t o r y r e l i e f . Ex. 6 8 - 5 , T r . 2 7 . 
A l t h o u g h s h e s a y s t h a t h e r p r o d u c t i v i t y d e c l i n e d when s h e r e d u c e d h e r f r e q u e n c y 
o f t r e a t m e n t , s h e has c o n t i n u e d t o w o r k f o u r h o u r s p e r d a y e s s e n t i a l l y s i n c e s h e 
r e t u r n e d t o w o r k a f t e r t h e b i r t h o f h e r c h i l d , a n d has n e v e r w o r k e d more w i t h o u t 
r e g a r d t o t h e t y p e o r l e v e l o f t r e a t m e n t she has r e c e i v e d . 

I n l i g h t o f t h e l a c k o f any i m p r o v e m e n t i n c l a i m a n t ' s c o n d i t i o n w i t h 
t r e a t m e n t a n d t h e r e l a t i v e l y m i n o r d e g r e e o f r e l i e f s h e e x p e r i e n c e s f r o m i t , we 
r e l y o n t h e o p i n i o n o f t h e W e s t e r n M e d i c a l C o n s u l t a n t s a n d f i n d t h a t t r e a t m e n t 
i n e x c e s s o f t w i c e p e r m o n t h i s n o t r e a s o n a b l e a n d n e c e s s a r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d S e p t e m b e r 2 3 , 1988, i s a f f i r m e d . A c l i e n t - p a i d 
f e e , n o t t o e x c e e d $ 9 4 3 . 5 0 , p a y a b l e b y t h e s e l f - i n s u r e d e m p l o y e r t o i t s c o u n s e l , 
i s a p p r o v e d . 

M a r c h 2 0 , 1990 C i t e as 42 Van N a t t a 553 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
JASON L . B A I L , C l a i m a n t 
WCB Case No. 87-15445 

ORDER ON RECONSIDERATION 
O l s o n , e t a l . , C l a i m a n t A t t o r n e y s 

T e r r a l l & M i l l e r , D e f e n s e A t t o r n e y s 

The s e l f - i n s u r e d e m p l o y e r has r e q u e s t e d r e c o n s i d e r a t i o n o f t h o s e 
p o r t i o n s o f o u r December 8, 1989 O r d e r on R e v i e w t h a t : ( 1 ) d i r e c t e d t h e e m p l o y e r 
t o p a y t e m p o r a r y d i s a b i l i t y b e n e f i t s a w a r d e d b y D e t e r m i n a t i o n O r d e r ; a n d ( 2 ) 
a s s e s s e d a p e n a l t y a n d a s s o c i a t e d a t t o r n e y f e e f o r t h e e m p l o y e r ' s a l l e g e d u n r e a 
s o n a b l e f a i l u r e t o p a y s u c h b e n e f i t s . We a b a t e d o u r o r d e r o n J a n u a r y 4, 1990 i n 
o r d e r t o a l l o w t h e p a r t i e s a d d i t i o n a l t i m e t o s u b m i t a r g u m e n t o n t h e i s s u e s 
r a i s e d b y t h e e m p l o y e r ' s m o t i o n . H a v i n g r e c e i v e d a n d c o n s i d e r e d t h e p a r t i e s ' 
s u b m i s s i o n s , we p r o c e e d w i t h o u r r e c o n s i d e r a t i o n . 

P u r s u a n t t o a November 27, 1987 D e t e r m i n a t i o n O r d e r , t h e e m p l o y e r 
was d i r e c t e d t o p a y t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s t o c l a i m a n t f o r t h e 
p e r i o d J u l y 2 8 , 1986 t h r o u g h S e p t e m b e r 10, 1987. R e l y i n g u p o n c l a i m a n t ' s j o b 
t e r m i n a t i o n o n A u g u s t 8, 1986 f o r r e a s o n s u n r e l a t e d t o h i s i n j u r y , t h e e m p l o y e r 
d i d n o t p a y a n y t e m p o r a r y d i s a b i l i t y b e n e f i t s t o c l a i m a n t f o r t h e p e r i o d f r o m 
A u g u s t 8, 1986 t h r o u g h S e p t e m b e r 10, 1987. C i t i n g G e o r g i a - P a c i f i c v . P i w o w a r , 
305 Or 494 ( 1 9 8 8 ) , we f o u n d t h a t t h e e m p l o y e r s h o u l d h a v e p a i d t e m p o r a r y d i s 
a b i l i t y b e n e f i t s p u r s u a n t t o t h e D e t e r m i n a t i o n O r d e r p e n d i n g a h e a r i n g o n e n 
t i t l e m e n t t o t h o s e b e n e f i t s . We c o n c l u d e d t h a t c l a i m a n t was p r o c e d u r a l l y e n 
t i t l e d t o s u c h b e n e f i t s . However, we f u r t h e r c o n c l u d e d t h a t c l a i m a n t was n o t 
s u b s t a n t i v e l y e n t i t l e d t o t h e b e n e f i t s b e c a u s e he was away f r o m w o r k a f t e r 
A u g u s t 7, 1986 as a r e s u l t o f h i s j o b t e r m i n a t i o n r a t h e r t h a n b e c a u s e o f h i s 
c o m p e n s a b l e i n j u r y . A c c o r d i n g l y , we d i r e c t e d t h e e m p l o y e r t o p a y t h e b e n e f i t s 
i n q u e s t i o n , t h e n a l l o w e d t h e e m p l o y e r an o f f s e t o f t h a t a m o u n t a g a i n s t f u t u r e 
a w a r d s o f p e r m a n e n t d i s a b i l i t y . 

The e m p l o y e r c o n t e n d s t h a t a d i s t i n c t i o n e x i s t s b e t w e e n a w a r d s o f 
t e m p o r a r y t o t a l d i s a b i l i t y a n d t e m p o r a r y p a r t i a l d i s a b i l i t y . The e m p l o y e r 
a p p a r e n t l y c o n c e d e s t h a t i f t h e November 2 7 , 1987 D e t e r m i n a t i o n O r d e r h a d 
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a w a r d e d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , t h e n t h e e m p l o y e r w o u l d h a v e b e e n 
r e q u i r e d t o p a y t h o s e b e n e f i t s p e n d i n g a h e a r i n g . H o w ever, t h e e m p l o y e r a r g u e s 
t h a t , u n d e r t h e f a c t s h e r e , i t was n o t o b l i g a t e d t o p a y a n y t e m p o r a r y p a r t i a l 
d i s a b i l i t y b e n e f i t s p u r s u a n t t o t h e D e t e r m i n a t i o n O r d e r . - C l a i m a n t , o n t h e o t h e r 
h a n d , c o n t e n d s t h a t t h e e m p l o y e r i s i m p e r m i s s i b l y i n t e r j e c t i n g t h e q u e s t i o n o f 
s u b s t a n t i v e e n t i t l e m e n t t o b e n e f i t s i n t o a s o l e l y p r o c e d u r a l m a t t e r . 

We a g r e e w i t h t h e e m p l o y e r . C l a i m a n t r e t u r n e d t o m o d i f i e d w o r k w i t h 
no r e d u c t i o n i n wages f o l l o w i n g h i s c o m p e n s a b l e i n j u r y . C l a i m a n t s u b s e q u e n t l y 
l e f t w o r k f o r r e a s o n s u n r e l a t e d t o h i s c o m p e n s a b l e i n j u r y . I n a c c o r d a n c e w i t h 
S a f e w a y S t o r e s v . O w s l e y , 9 1 Or App 478 ( 1 9 8 8 ) , t h e amount o f t e m p o r a r y p a r t i a l 
d i s a b i l i t y c o m p e n s a t i o n t o w h i c h he was e n t i t l e d was z e r o . T h e r e f o r e , w h i l e t h e 
e m p l o y e r was r e q u i r e d t o c a l c u l a t e a nd p a y t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s 
a w a r d e d b y t h e November 2 7 , 1987 D e t e r m i n a t i o n O r d e r , t h o s e c a l c u l a t i o n s r e s u l t 
i n a n amo u n t o w i n g o f z e r o . I n l i g h t o f o u r d e c i s i o n , we c o n c l u d e t h a t a s s e s s 
ment o f a p e n a l t y a n d a w a r d o f a s s o c i a t e d a t t o r n e y f e e s was n o t a p p r o p r i a t e . 

A c c o r d i n g l y , we v a c a t e t h o s e p o r t i o n s o f o u r o r d e r t h a t d i r e c t e d t h e 
e m p l o y e r t o p a y t e m p o r a r y d i s a b i l i t y b e n e f i t s t o c l a i m a n t f o r t h e p e r i o d o n a n d 
a f t e r A u g u s t 8, 1986 a n d t h a t a w a r d e d a p e n a l t y a n d r e l a t e d a t t o r n e y f e e . On 
r e c o n s i d e r a t i o n , as amended, we a d h e r e t o a n d r e p u b l i s h o u r December 8, 1989 
o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 
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ORDER ON REVIEW 
P e t e r O. Hansen, C l a i m a n t A t t o r n e y 

S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members C r i d e r a nd B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r t h a t : ( 1 ) a w a r d e d 
c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d J a n u a r y 15, 1988 t h r o u g h 
A p r i l 4, 1988 b u t d i d n o t f o r t h e p e r i o d A p r i l 5, 1988 t h r o u g h A u g u s t 1 7 , 1 9 8 8 ; 
an d ( 2 ) d e c l i n e d t o a s s e s s a p e n a l t y a n d a t t o r n e y f e e f o r u n r e a s o n a b l e f a i l u r e 
t o p a y t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . On r e v i e w , t h e i s s u e s a r e t e m 
p o r a r y t o t a l d i s a b i l i t y , a n d p e n a l t i e s a n d a t t o r n e y f e e s . No b r i e f s w e r e s u b 
m i t t e d o n r e v i e w . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t w o r k e d as a t r a n s p o r t d r i v e r f o r t h e e m p l o y e r . D u r i n g t h e t i m e 
t h a t c l a i m a n t w o r k e d f o r t h e e m p l o y e r , he a l s o o p e r a t e d a l i m o u s i n e s e r v i c e f o r 
w h i c h he e m p l o y e d d r i v e r s . He l e f t w o r k f o r t h e e m p l o y e r o n A u g u s t 1 4 , 1987 d u e 
t o a c o m p e n s a b l e m e n t a l d i s o r d e r . 

The o c c u p a t i o n a l d i s e a s e c l a i m was i n i t i a l l y d e n i e d . A f t e r h e a r i n g , 
R e f e r e e M u l d e r i s s u e d a n O p i n i o n a nd O r d e r , d a t e d F e b r u a r y 2 9 , 1 9 8 8 , s e t t i n g 
a s i d e t h e d e n i a l a n d o r d e r i n g t h e e m p l o y e r t o p r o v i d e b e n e f i t s i n a c c o r d a n c e 
w i t h l a w . The o r d e r was a f f i r m e d b y f i n a l o r d e r o f t h e B o a r d . J o s e p h O. R e i d , 
40 Van N a t t a 1633 ( 1 9 8 8 ) . 
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On M a r c h 1 4 , 1 9 8 8 , t h e 1 4 t h d a y a f t e r t h e i s s u a n c e o f t h e O p i n i o n a n d 
O r d e r , t h e e m p l o y e r ' s c l a i m s r e p r e s e n t a t i v e w r o t e a l e t t e r t o c l a i m a n t t h a t 
a d v i s e d h i m t h a t d u e t o h i s i n c o m e f r o m t h e l i m o u s i n e s e r v i c e , he was e n t i t l e d 
t o t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s o n l y ; she r e q u e s t e d t h a t he p r o d u c e h i s 
" t a x s t a t e m e n t s " f o r 1987. The r e p r e s e n t a t i v e r e c e i v e d a r e s p o n s e o n M a r c h 1 7 , 
19 8 8 . The r e s p o n s e c o n s i s t e d o f a l i s t o f t h e f a r e s c o l l e c t e d b y t h e l i m o u s i n e 
s e r v i c e d u r i n g 1 9 8 7 ; c l a i m a n t i n d i c a t e d t h a t t h e l i s t was t h e o n l y i n f o r m a t i o n 
h e h a d ; he p r o v i d e d t h e r e p r e s e n t a t i v e w i t h h i s t e l e p h o n e number. 

The c l a i m s r e p r e s e n t a t i v e made no f u r t h e r c o n t a c t w i t h c l a i m a n t . She 
s i m p l y f o r w a r d e d t h e c o r r e s p o n d e n c e t o t h e a d j u s t e r ' s a t t o r n e y . C l a i m a n t c o n 
t a c t e d t h e r e p r e s e n t a t i v e b y t e l e p h o n e o n s e v e r a l o c c a s i o n s , b u t s h e d e c l i n e d t o 
d i s c u s s t h e m a t t e r o f h i s t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . On May 9, 1 9 8 8 , 
c l a i m a n t ' s a t t o r n e y w r o t e t o t h e a d j u s t e r ' s a t t o r n e y t o a d v i s e h i m t h a t c l a i m a n t 
h a d a l r e a d y p r o v i d e d t h e r e p r e s e n t a t i v e w i t h t h e o n l y i n f o r m a t i o n t h a t r e l a t e d 
t o h i s i n c o m e . He a s k e d t h a t c o m p e n s a t i o n be p a i d . No t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n was p a i d . 

C l a i m a n t e a r n e d no i n c o m e f r o m t h e l i m o u s i n e s e r v i c e o r a n y o t h e r s o u r c e 
f r o m J a n u a r y 19 t h r o u g h A u g u s t 16, 1988. On A u g u s t 1 7 , 1 9 8 8 , he r e t u r n e d t o 
w o r k . 

On A p r i l 4, 1 9 8 8 , c l a i m a n t a t t e n d e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n 
c o n d u c t e d b y D r . T u r c o . T u r c o e x a m i n e d c l a i m a n t , t o o k a h i s t o r y a n d c o n c l u d e d 
t h a t c l a i m a n t was p s y c h i a t r i c a l l y s t a t i o n a r y a n d c a p a b l e o f w o r k i n g o n a r e g u l a r 
b a s i s . 

FINDINGS OF ULTIMATE FACT 

D r . T u r c o was n o t c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . C l a i m a n t was n o t r e 
l e a s e d t o w o r k b y h i s a t t e n d i n g p h y s i c i a n o n A p r i l 4, 1 9 8 8 . 

The e m p l o y e r , t h r o u g h i t s c l a i m s a d j u s t e r , u n r e a s o n a b l y d e l a y e d a n d r e 
f u s e d t o p a y t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . T h i s r e f u s a l was a r e s i s t a n c e 
t o p a y m e n t o f c o m p e n s a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

A t h e a r i n g , c l a i m a n t s o u g h t an a w a r d o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
f o r t h e p e r i o d J a n u a r y 19 t h r o u g h A u g u s t 17, 1988, a n d p e n a l t i e s a n d a t t o r n e y 
f e e s . 

T e m p o r a r y T o t a l D i s a b i l i t y C o m p e n s a t i o n 

The R e f e r e e a w a r d e d c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n o n l y 
t h r o u g h A p r i l 4, 1988 o n t h e g r o u n d t h a t " T u r c o ' s r e p o r t s a t i s f i e s t h e r e q u i r e 
m e n t s o f F a z z o l a r i v . U n i t e d B e e r D i s t r i b u t o r s , 9 1 Or App 592 ( 1 9 8 8 ) . " We d i s 
a g r e e a n d a w a r d a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y t h r o u g h A u g u s t 1 6 , 1 9 8 8 . 

An e m p l o y e r m u s t p a y a w o r k e r t e m p o r a r y d i s a b i l i t y f r o m t h e d a y he l e a v e s 
w o r k d u e t o t h e c o m p e n s a b l e i n j u r y u n t i l t h e c l a i m i s c l o s e d b y t h e D e p a r t m e n t 
o f I n s u r a n c e a n d F i n a n c e u n l e s s c l a i m a n t h a s become m e d i c a l l y s t a t i o n a r y , a n d 
h i s r e t u r n t o r e g u l a r e m p l o y m e n t has b e e n a p p r o v e d b y t h e a t t e n d i n g p h y s i c i a n . 
ORS 6 5 6 . 2 6 8 ( 1 ) a n d ( 2 ) ( c ) . See a l s o , F a z z o l a r i v . U n i t e d B e e r D i s t i b u t o r s , 9 1 
Or App 592 ( 1 9 8 8 ) ( c o n s t r u i n g f o r m e r ORS 6 5 6 . 2 6 8 ) . As D r . T u r c o was n o t t h e 
a t t e n d i n g p h y s i c i a n , t h e e m p l o y e r was n o t p r o c e d u r a l l y e n t i t l e d t o c e a s e p a y i n g 
c o m p e n s a t i o n when D r . T u r c o o p i n e d t h a t c l a i m a n t was a b l e t o r e t u r n t o w o r k . 

F u r t h e r m o r e , we d e c l i n e t o d e t e r m i n e w h e t h e r o r n o t c l a i m a n t was a c t u a l l y 
a b l e t o w o r k a f t e r A p r i l 4, 1988, and t h u s was n o t s u b s t a n t i v e l y e n t i t l e d t o 
c o m p e n s a t i o n . The q u e s t i o n o f s u b s t a n t i v e e n t i t l e m e n t i s m o r e a p p r o p r i a t e l y d e 
c i d e d f i r s t u p o n c l o s u r e o f t h e c l a i m . See R a l p h E. Moen, 4 1 Van N a t t a 1 2 3 1 
( 1 9 8 9 ) . N e v e r t h e l e s s , b e c a u s e c l a i m a n t s e e k s a n a w a r d o f c o m p e n s a t i o n o n l y 
u n t i l h e was r e e m p l o y e d o n A u g u s t 17, 1988, we s h a l l n o t o r d e r p a y m e n t b e y o n d 
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t h a t d a t e . B e y o n d t h a t p o i n t , t h e e m p l o y e r s h o u l d be g u i d e d i n t h e p r o c e s s i n g 
o f t h i s c l a i m b y t h e s t a t u t e a n d t h e r u l e s , n o t b y t h i s o r d e r . 

P e n a l t i e s a n d A t t o r n e y Fees 

The R e f e r e e d e c l i n e d t o a s s e s s p e n a l t i e s a nd a t t o r n e y f e e s f o r t h e em
p l o y e r ' s f a i l u r e t o p a y t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n , a p p a r e n t l y f i n d i n g 
t h a t t h e e m p l o y e r ' s c o n d u c t was n o t u n r e a s o n a b l e . The R e f e r e e r e l i e d o n t h e 
v i e w t h a t t h e e m p l o y e r h a d e v e r y r e a s o n t o b e l i e v e t h a t c l a i m a n t was e a r n i n g i n 
come f r o m t h e l i m o u s i n e b u s i n e s s t h a t s h o u l d be d e d u c t e d f r o m h i s t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . We, o n t h e o t h e r h a n d , f i n d t h a t t h e e m p l o y e r ' s c o n d u c t was 
u n r e a s o n a b l e . 

The e m p l o y e r i s r e q u i r e d t o p a y t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n w i t h i n 
14 d a y s o f a r e f e r e e ' s o r d e r f i n d i n g a c l a i m c o m p e n s a b l e . OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . 
I t i s f u r t h e r t h e e m p l o y e r ' s d u t y t o c a l c u l a t e t h e amount o f b e n e f i t s . A l t h o u g h 
a c l a i m a n t m u s t c o o p e r a t e w i t h t h e i n s u r e r ' s e f f o r t s t o g a t h e r i n f o r m a t i o n t o 
make t h e c a l c u l a t i o n , e v e n a c l a i m a n t ' s r e f u s a l t o c o o p e r a t e d o e s n o t e n t i t l e 
t h e e m p l o y e r t o u n i l a t e r a l l y w i t h h o l d b e n e f i t s . O n l y t h e D i r e c t o r may s u s p e n d 
b e n e f i t s f o r f a i l u r e t o c o o p e r a t e . A u s t i n v . C o n s o l i d a t e d F r e i q h t w a y s , 74 Or 
App 1327 ( 1 9 8 5 ) . E v e n i f we h a d f o u n d t h a t c l a i m a n t r e f u s e d t o c o o p e r a t e , we, 
t h e r e f o r e , w o u l d f i n d t h e e m p l o y e r ' s f a i l u r e t o p a y p e n d i n g i n v e s t i g a t i o n 
i m p e r m i s s i b l e . 

I n a n y e v e n t , i t d o e s n o t a p p e a r t h a t i n t h i s c a s e c l a i m a n t f a i l e d t o 
c o o p e r a t e w i t h a r e a s o n a b l e i n v e s t i g a t i o n o f f a c t s r e l e v a n t t o c a l c u l a t i o n o f 
c o m p e n s a t i o n . He a p p a r e n t l y d i d t r y t o c o o p e r a t e . He g a v e t h e c l a i m s r e p r e s e n 
t a t i v e t h e i n f o r m a t i o n m o s t a n a l o g o u s t o w h a t he u n d e r s t o o d t h e l e s s t h a n unam
b i g u o u s t e r m " t a x s t a t e m e n t s " t o mean. He a t t e m p t e d t o t a l k t o t h e c l a i m s r e p 
r e s e n t a t i v e . I f s h e h a d t a l k e d t o c l a i m a n t , s h e m i g h t h a v e a s k e d h i m s u c h r e l e 
v a n t q u e s t i o n s a s w h e t h e r o r n o t he h a d e a r n e d a n y wages s i n c e l e a v i n g w o r k f o r 
t h e e m p l o y e r . She a p p a r e n t l y d i d n o t . 

I n sum, t h e e m p l o y e r u n r e a s o n a b l y r e f u s e d t o p a y c o m p e n s a t i o n . We a s s e s s 
a p e n a l t y o f 25 p e r c e n t o f t h e c o m p e n s a t i o n due u n d e r t h i s o r d e r . The same c o n 
d u c t c o n s t i t u t e d a n u n r e a s o n a b l e r e s i s t a n c e t o t h e p a y m e n t o f c o m p e n s a t i o n . 
C o n s e q u e n t l y , c l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n 
s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s i n c o n n e c t i o n w i t h t h e f a i l u r e t o p a y com
p e n s a t i o n . S uch a f e e i s d e f i n e d as an " a s s e s s e d f e e . " See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . 
H o w e v e r , we c a n n o t a w a r d an a s s e s s e d f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a 
s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . B e c a u s e no s t a t e m e n t o f s e r v i c e s 
h a s b e e n r e c e i v e d t o d a t e , an a s s e s s e d f e e s h a l l n o t be a w a r d e d . See OAR 4 3 8 -
1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d S e p t e m b e r 2 2 , 1988, i s a f f i r m e d i n p a r t , m o d i 
f i e d i n p a r t a n d r e v e r s e d i n p a r t . I n a d d i t i o n t o t h e t e m p o r a r y t o t a l d i s a b i l 
i t y a w a r d e d b y t h e R e f e r e e ' s o r d e r , c l a i m a n t i s a w a r d e d t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s f r o m A p r i l 5, 1988 t h r o u g h A u g u s t 16, 1988. C l a i m a n t i s a l s o 
a w a r d e d a p e n a l t y o f 25 p e r c e n t o f t h e c o m p e n s a t i o n due f o r t h e p e r i o d J a n u a r y 
19, 1988 t h r o u g h A u g u s t 1 6, 1988. The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s a w a r d e d 25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a 
t i o n c r e a t e d b y t h i s o r d e r , p a y a b l e b y t h e e m p l o y e r d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . H o w e v e r , t h e t o t a l o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e s a w a r d e d b y t h e 
R e f e r e e a n d B o a r d o r d e r s s h a l l n o t e x c e e d $ 3 ,000. The B o a r d a p p r o v e s a c l i e n t -
p a i d f e e , n o t t o e x c e e d $ 2 4 0 , p a y a b l e b y t h e e m p l o y e r t o i t s a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
WAYNE E. WILLIAMS, Claimant 

Own M o t i o n No. 89-0735M 
OWN MOTION ORDER 

Bal d w i n & B r i s c h e t t o , C l a i m a n t A t t o r n e y s 
SAIF L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s t h a t t h e Board e x e r c i s e i t s own m o t i o n 
j u r i s d i c t i o n t o m o d i f y t h e p o r t i o n o f t h e Board's November 29, 1988, Order on 
Review t h a t s e t a s i d e t h e D e t e r m i n a t i o n Order i s s u e d on August 7, 1981. We de
c l i n e t o do so. 

B e g i n n i n g January 1, 1988, t h e Board's own m o t i o n a u t h o r i t y t o 
"m o d i f y , change o r t e r m i n a t e former f i n d i n g s , o r d e r s o r awards" under ORS 
656.278(1) i s l i m i t e d t o t h o s e cases i n which: 

" ( 1 ) There i s a wor s e n i n g o f a compensable i n j u r y 
t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, t h e board may a u t h o r i z e t h e 
payment o f temporary d i s a b i l i t y compensation f r o m 
t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r 
undergoes o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s 
c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y , as d e t e r 
mined by t h e board; o r 
" ( 2 ) The d a t e o f i n j u r y i s e a r l i e r t h a n January 
1, 1966. I n such cases, i n a d d i t i o n t o t h e pay
ment o f tem p o r a r y d i s a b i l i t y compensation, t h e 
boa r d may a u t h o r i z e payment o f m e d i c a l b e n e f i t s . " 

Here, c l a i m a n t ' s i n d u s t r i a l i n j u r y o c c u r r e d a f t e r J a n u a r y 1, 1966, 
and t h e r e f o r e does n o t q u a l i f y f o r r e l i e f under p a r a g r a p h (2) above. A d d i t i o n 
a l l y , t h e r e i s no evi d e n c e t h a t c l a i m a n t ' s 1981 i n j u r y has worsened so as t o 
q u a l i f y f o r r e l i e f under paragraph ( 1 ) . I n any e v e n t , even i f one o f t h e above 
c o n d i t i o n s had been s a t i s f i e d , t h e Board's own m o t i o n a u t h o r i t y under ORS 
656.278(1) i s now l i m i t e d t o a u t h o r i z i n g payment o f te m p o r a r y d i s a b i l i t y o r med
i c a l b e n e f i t s ; i t does n o t e x t e n d t o r e i n s t a t i n g a p r i o r D e t e r m i n a t i o n Order 
t h a t has been s e t a s i d e by Board o r d e r . 

F i n a l l y , our own mo t i o n a u t h o r i t y has never been a p p r o p r i a t e l y e x e r 
c i s e d t o c o r r e c t an a l l e g e d e r r o r t h a t c o u l d have been addressed by d i r e c t 
a p p e a l . A r l e n e T. F u l k e r s o n , 41 Van N a t t a 55 ( 1 9 8 9 ) ; Robert S. Neeland, 40 Van 
N a t t a 52 ( 1 9 8 8 ) ; H a r l e v J. Go r d i n e e r , 39 Van N a t t a 1407 ( 1 9 8 7 ) . SAIF d i d n o t 
a p p e a l t h e November 29, 1988 o r d e r on r e v i e w . I t may n o t r e a r g u e t h e i s s u e s 
p u r s u a n t t o o u r own m o t i o n j u r i s d i c t i o n . 

A c c o r d i n g l y , t h e Board l a c k s t h e a u t h o r i t y under ORS 656.278(1) t o 
g r a n t own m o t i o n r e l i e f i n t h i s case. SAIF's r e q u e s t f o r own m o t i o n r e l i e f i s 
d e n i e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
TOMMY L. BROWN, Claimant 
WCB Case No. 87-09828 

ORDER ON REVIEW 
C h a r l e s R o b i n o w i t z , C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee D a v i s ' s o r d e r w h i c h : 
(1) f o u n d t h a t a p h y s i c i a n ' s l e t t e r d i d n o t c o n s t i t u t e an a g g r a v a t i o n c l a i m ; and 
(2) d e c l i n e d t o award i n t e r i m compensation and assess p e n a l t i e s and a t t o r n e y 
f e e s f o r t h e s e l f - i n s u r e d employer's f a i l u r e t o proc e s s t h e a f o r e m e n t i o n e d 
l e t t e r as an a g g r a v a t i o n c l a i m . The employer c r o s s - r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f t h e Referee's o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d p e r 
manent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g (knee) f r o m 
30 p e r c e n t (45 d e g r e e s ) , as awarded by a p r i o r D e t e r m i n a t i o n Order, t o 40 p e r 
c e n t (60 d e g r e e s ) ; and (2) a f f i r m e d t h e D e t e r m i n a t i o n Order award o f t e m p o r a r y 
d i s a b i l i t y and a m e d i c a l l y s t a t i o n a r y d a t e f i n d i n g . On r e v i e w , t h e i s s u e s a r e 
i n t e r i m c ompensation, a g g r a v a t i o n , m e d i c a l l y s t a t i o n a r y d a t e , s c h e d u l e d perma
nent d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

C l a i m a n t worked i n a paper r e c y c l i n g o p e r a t i o n f o r t h e employer. On 
Feb r u a r y 1, 1980, he jumped f r o m a b a l e r machine and i n j u r e d h i s l e f t knee. 

Dr. B e r s e l l i , c l a i m a n t ' s t r e a t i n g surgeon, p e r f o r m e d a l e f t knee 
a r t h r o s c o p y i n 1981. T h e r e a f t e r , c l a i m a n t developed a p o s t o p e r a t i v e wound 
i n f e c t i o n t h a t r e q u i r e d an open s u r g i c a l p r o c e d u r e . 

A D e t e r m i n a t i o n Order o f August 3 1 , 1984, awarded 30 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y f o r l o s s o f t h e l e f t l e g ( k n e e ) . 

On F e b r u a r y 6, 1986, c l a i m a n t began w o r k i n g as a r e p a i r t e c h n i c i a n f o r 
a n o t h e r employer, a c a b l e company. T h i s employment ended i n A p r i l 1986. 

On June 5, 1986, Dr. B e r s e l l i p e r f o r m e d a n o t h e r l e f t knee a r t h r o s c o p y . 
S c a r r i n g a l o n g t h e t h e m e d i a l aspect o f t h e p a t e l l a and m e d i a l f e m o r a l c o n d y l e 
was d e t e c t e d . I n October 1986, Dr. Moore, surgeon, became c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n . 

On Ja n u a r y 23, 1987, c l a i m a n t was examined by Dr. Grossenbacher, o r t h o p e 
d i s t . C l a i m a n t r e p o r t e d p e r s i s t e n t s w e l l i n g o f t h e knee, and t h a t h i s knee 
would " l e t him down". (Ex. 2 2 - 1 ) . He c o n t i n u e d t o e x p e r i e n c e knee p a i n , and 
walke d w i t h t h e a s s i s t a n c e o f a cane. 

On Jan u a r y 25, 1987, Dr. Grossenbacher found c l a i m a n t m e d i c a l l y s t a t i o n a r y 
based on o b j e c t i v e f i n d i n g s o f p r e v i o u s r e p o r t s , n o t i n g t h a t c l a i m a n t e x p e r i 
enced p e r s i s t e n t s u b j e c t i v e c o m p l a i n t s and c o n t i n u i n g knee p a i n . On F e b r u a r y 
16, 1987, a h a n d w r i t t e n c h a r t n o t e by Dr. K l u b e r t , M.D., i n d i c a t e d t h a t c l a i m a n t 
was d i s c h a r g e d f r o m p h y s i c a l t h e r a p y because o f l a c k o f p r o g r e s s and poo r com
p l i a n c e . 

A D e t e r m i n a t i o n Order o f March 27, 1987, g r a n t e d a d d i t i o n a l t e m p o r a r y 
b e n e f i t s , b u t no a d d i t i o n a l award f o r permanent d i s a b i l i t y . The m e d i c a l l y 
s t a t i o n a r y d a t e was s e t a t February 16, 1987. 
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On J u l y 19, 1987, w h i l e a t t e n d i n g an a u t o r a c e , c l a i m a n t ' s knee gave o u t , 
c a u s i n g him t o f a l l i n t o some g r a v e l . Claimant s u f f e r e d deep a b r a s i o n s t o t h e 
l e f t knee. 

C l a i m a n t wore an i m m o b i l i z e r knee brace f o r a p p r o x i m a t e l y two and o n e - h a l f 
months a f t e r t h e J u l y 19, 1987 i n c i d e n t . The brac e had i r o n r o d s r u n n i n g up t h e 
s i d e , w h i c h p r e v e n t e d c l a i m a n t from bending h i s l e f t knee. 

By l e t t e r d a t e d August 13, 1987, Dr. Moore i n f o r m e d t h e employer t h a t 
c l a i m a n t was l i m i t e d t o bench work due t o an i n j u r y on J u l y 19, 1987. A f t e r t h e 
J u l y 1987 i n c i d e n t , c l a i m a n t ' s range o f m o t i o n was l i m i t e d t o o n l y a r i g h t a n g l e 
f o r f l e x i o n and 180 degree o f e x t e n s i o n . Moore a l s o i n d i c a t e d t h a t a f t e r t h e 
a d m i n i s t r a t i o n o f m e d i c a t i o n , c l a i m a n t would r e t u r n t o h i s p r e - J u l y 1987 i n j u r y 
s t a t u s . 

On August 25, 1987, t h e employer i n f o r m e d c l a i m a n t t h a t m e d i c a l b i l l i n g s 
r e l a t e d t o t h e f a l l w ould be p a i d , b u t t h a t he was n o t e l i g i b l e f o r t e m p o r a r y 
d i s a b i l i t y s i n c e he was n o t employed a t t h e t i m e o f t h e f a l l . The employer d i d 
n o t i s s u e a d e n i a l a d v i s i n g c l a i m a n t o f h i s r i g h t t o r e q u e s t a h e a r i n g . 

I n October 1987, c l a i m a n t began w o r k i n g as an "on c a l l " a i r p o r t c u s t o d i a n . 

As a r e s u l t o f t h e compensable i n j u r y , c l a i m a n t has s u f f e r e d a 40 p e r c e n t 
l o s s o f use and f u n c t i o n o f h i s l e f t l e g ( k n e e ) . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l l y S t a t i o n a r y Date 

C o n c l u d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on F e b r u a r y 16, 1987, 
t h e R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order f i n d i n g on t h i s i s s u e . We f i n d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on January 20, 1987. T h e r e f o r e , we 
r e v e r s e . 

An i n j u r e d w orker w i l l be c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r 
m a t e r i a l improvement o f t h e compensable c o n d i t i o n would r e a s o n a b l y be ex p e c t e d 
f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 656. 0 0 5 ( 1 7 ) . The t e r m 
" m e d i c a l l y s t a t i o n a r y , " however, does n o t mean t h a t t h e r e i s a l a c k o f need f o r 
c o n t i n u i n g m e d i c a l c a r e . M a a r e f i v. SAIF. 69 Or App 527, 531 ( 1 9 8 4 ) . The r e s o 
l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n based on 
competent m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or App 121, 125 ( 1 9 8 5 ) . 

On Ja n u a r y 20, 1987, Dr. Grossenbacher, o r t h o p e d i s t , examined c l a i m a n t . 
F i n d i n g t h a t f u r t h e r o p e r a t i v e procedures were n o t nece s s a r y , and t h a t any 
f u r t h e r s u r g e r y would encourage an a l r e a d y e x i s t i n g p a i n / d i s u s e c y c l e , 
Grossenbacher o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . T h i s o p i n i o n was 
based on o b j e c t i v e f i n d i n g s o f p r e v i o u s o p e r a t i v e r e p o r t s , as w e l l as s u b j e c t i v e 
c o m p l a i n t s , and p e r s i s t e n t p a i n i n t h e knee area. (Ex. 2 2 - 2 ) . 

Dr. B e r s e l l i was u n w i l l i n g t o p o i n t t o a s p e c i f i c d a t e when c l a i m a n t would 
be m e d i c a l l y s t a t i o n a r y . Yet, he i n d i c a t e d t h a t c l a i m a n t w o u ld be a b l e t o do a 
s e d e n t a r y j o b a p p r o x i m a t e l y t h r e e months a f t e r t h e June 1986 s u r g e r y , w h i c h 
w o u l d be e a r l y September 1986. B e r s e l l i was concerned t h a t c l a i m a n t m i g h t have 
t o undergo f u r t h e r knee s u r g e r y . We f i n d t h i s concern u n p e r s u a s i v e because a 
p o s s i b l e f u t u r e w o r s e n i n g i s i r r e l e v a n t t o t h e d e t e r m i n a t i o n o f t h e m e d i c a l l y 
s t a t i o n a r y d a t e . Moreover, Dr. B e r s e l l i p r e d i c t e d t h a t c l a i m a n t w o u l d be medi
c a l l y s t a t i o n a r y t h r e e months from t h e June 1986 o p e r a t i o n . T h i s p r e d i c t i o n 
s u p p o r t s Grossenbacher's January 20, 1987 m e d i c a l l y s t a t i o n a r y d a t e . 
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L i k e w i s e , Dr. Moore c o n c u r r e d w i t h Dr. Grossenbacher's o p i n i o n t o t h e 
e x t e n t ' h e f e l t t h a t c l a i m a n t was a p p r o a c h i n g a m e d i c a l l y s t a t i o n a r y d a t e . Con
ce r n e d by t h e l i k e l i h o o d o f f u t u r e problems, Moore d i d n o t c o n s i d e r c l a i m a n t ' s 
c o n d i t i o n t o be m e d i c a l l y s t a t i o n a r y . Yet, as p r e v i o u s l y d i s c u s s e d , such con
c e r n s do n o t have a b e a r i n g on c l a i m a n t ' s c u r r e n t m e d i c a l l y s t a t i o n a r y d a t e . 

Here, we a r e persuaded t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on J a n u a r y 
20, 1987, i n s t e a d o f F e b r u a r y 16, 1987. Evidence o f c l a i m a n t ' s m e d i c a l p r o g r e s s 
i n d i c a t e s t h a t on January 20, 1987, he had reached a p o i n t where no s i g n i f i c a n t 
change i n h i s c o n d i t i o n c o u l d be expected. The o n l y o t h e r c o n t r a r y e v i d e n c e i s 
f r o m a c h a r t n o t e s i g n e d by Dr. K l u b e r t , t o t h e e f f e c t t h a t c l a i m a n t was n o t t a k 
i n g p h y s i c a l t h e r a p y as o f February 16, 1987, and t h a t t h e p h y s i c a l t h e r a p i s t -
was p r e p a r e d t o d i s c h a r g e him. Inasmuch as t h i s n o t e i s c o n c l u s o r y and.does n o t 
d i s c u s s t h e r e l e v a n t i s s u e o f whether c l a i m a n t ' s c o n d i t i o n i s m e d i c a l l y s t a t i o n 
a r y , we f i n d i t u n p e r s u a s i v e . A c c o r d i n g l y , we f i n d c l a i m a n t m e d i c a l l y s t a t i o n 
a r y as o f J a n u a r y 20, 1987. 

A g g r a v a t i o n C l a i m 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t made a v a l i d c l a i m f o r a g g r a v a 
t i o n . We d i s a g r e e . 

ORS 656.273(3) p r o v i d e s : "A p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need f o r 
f u r t h e r m e d i c a l s e r v i c e s o r a d d i t i o n a l compensation i s a c l a i m f o r a g g r a v a t i o n . " 
By l e t t e r d a t e d August 13, 1987, Dr. Moore i n f o r m e d t h e employer t h a t c l a i m a n t 
was l i m i t e d t o bench work due t o an i n j u r y on J u l y 19, 1987. Moore a l s o i n d i 
c a t e d t h a t a f t e r t h e a d m i n i s t r a t i o n o f m e d i c a t i o n , c l a i m a n t w o u ld r e t u r n t o h i s 
p r e - J u l y 1987 i n j u r y s t a t u s . 

I n o u r v i e w , Dr. Moore's l e t t e r o f August 13, 1987, was an a g g r a v a t i o n 
c l a i m . I t i n f o r m e d t h e employer t h a t c l a i m a n t needed f u r t h e r t r e a t m e n t f o r an 
i n j u r y s u f f e r e d when h i s knee b u c k l e d , c a u s i n g a f a l l o n t o g r a v e l . As a r e s u l t , 
c l a i m a n t ' s movement was more l i m i t e d t h a n p r i o r t o t h e J u l y 19, 1987 i n c i d e n t . 
See K r a j a c i c v. B l a z i n g Orchards, 84 Or App 127 ( 1 9 8 7 ) . 

We p r o c e e d t o t h e m e r i t s o f t h e a g g r a v a t i o n c l a i m . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e a 
worsened c o n d i t i o n r e s u l t i n g from a compensable c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) ; 
P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) . To prove a w o r s e n i n g o f a s c h e d u l e d body 
p a r t , c l a i m a n t must show t h a t he has e x p e r i e n c e d i n c r e a s e d l o s s o f use o r f u n c 
t i o n o f h i s l e f t l e g s i n c e t h e l a s t award o f compensation, t h e March 1987 D e t e r 
m i n a t i o n Order. See I n t e r n a t i o n a l Paper Co. v. T u r n e r , 304 Or 354 ( 1 9 8 8 ) . The 
i n c r e a s e d l o s s o f use o r f u n c t i o n must be g r e a t e r t h a n any f u t u r e p e r i o d s o f i n 
c r e a s e d d i s a b i l i t y , t h a t i s i n c r e a s e d l o s s o f use o r f u n c t i o n , c o n t e m p l a t e d by 
t h e l a s t arrangement o f compensation. Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) . 

Dr. B e r s e l l i was c l a i m a n t ' s t r e a t i n g p h y s i c i a n f r o m August 1981 u n t i l 
September 1986. T h e r e a f t e r , Dr. Moore, M.D., became c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n . He examined c l a i m a n t on J u l y 20, 1987, t h e day a f t e r t h e i n c i d e n t , and 
f o u n d f l u i d on t h e knee. Moore found c l a i m a n t ' s range o f m o t i o n was l i m i t e d t o 
a r i g h t a n g l e f o r f l e x i o n ,and 180 degree e x t e n s i o n . He p r e s c r i b e d i n f l a m m a t i o n 
m e d i c a t i o n and a n t i b i o t i c s . Moore a l s o i n d i c a t e d t h a t c l a i m a n t was w e a r i n g a 
knee b r a c e . The emergency room had g i v e n c l a i m a n t an i m m o b i l i z e r knee b r a c e . 
He used t h e b r a c e f o r t h e n e x t two and o n e - h a l f months. The b r a c e had i r o n r o d s 
r u n n i n g up t h e s i d e , w h i c h p r e v e n t e d c l a i m a n t from b e n d i n g h i s l e f t l e g . 
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Dr. Moore examined c l a i m a n t a g a i n on August 13, 1987, and o p i n e d t h a t 
c l a i m a n t was c u r r e n t l y u n able t o do a n y t h i n g b u t bench work because o f t h e knee. 
Moore s u s p e c t e d t h a t c l a i m a n t would p r o b a b l y be i n t h a t c a t e g o r y f o r a n o t h e r 
f o u r t o e i g h t weeks. Moore a l s o p r e d i c t e d t h a t c l a i m a n t ' s knee w o u l d r e t u r n t o 
i t s p r e a g g r a v a t i o n s t a t u s , which i n c l u d e d l i m i t a t i o n s c o n c e r n i n g heavy l a b o r , 
w a l k i n g l o n g d i s t a n c e s , s q u a t t i n g , o r l i f t i n g . These r e p o r t s a r e p e r s u a s i v e 
t h a t c l a i m a n t s u f f e r e d a symptomatic e x a c e r b a t i o n o f h i s compensable c o n d i t i o n . 

P r i o r t o t h e March 27, 1987 D e t e r m i n a t i o n Order, Dr. B e r s e l l i n o t e d 
c l a i m a n t ' s symptoms and r e s t r i c t e d him t o s e d e n t a r y work. (Ex. 19-18). On 
J a n u a r y 27, 1987, Dr. Grossenbacher, r e p o r t e d t h a t f u t u r e s u r g e r y f o r c l a i m a n t 
was a p o s s i b i l i t y . On March 12, 1987, Dr. Moore r e p o r t e d t h a t c l a i m a n t c o n t i n 
ued t o have s w e l l i n g about t h e j o i n t and o bvious a t r o p h y , and t h a t he w o u ld 
undergo f u r t h e r a r t h r i t i c changes i n t h e knee j o i n t . These r e p o r t s persuade us 
t h a t f u t u r e symptomatic f l a r e - u p s were c o n t e m p l a t e d a t t h e t i m e o f t h e l a s t 
award o f compensation. 

F o l l o w i n g t h e J u l y 19, 1987 r a c e t r a c k i n c i d e n t , Dr. Moore r e s t r i c t e d 
c l a i m a n t t o bench work. He found t h e r e was f l u i d i n t h e j o i n t , p a i n on r e s i s 
t a n c e , as w e l l as a b r a s i o n s over t h e knee. (Ex. 2 7 ) . Moore a l s o n o t e d t h a t 
c l a i m a n t ' s range o f m o t i o n was l i m i t e d t o o n l y a r i g h t a n g l e f o r f l e x i o n , and 
180 degrees o f e x t e n s i o n . P r e s c r i b i n g a n t i - i n f l a m m a t o r y m e d i c a t i o n s and 
a c k n o w l e d g i n g c l a i m a n t ' s use o f a knee br a c e , Moore o p i n e d t h a t c l a i m a n t ' s 
r e d u c e d use o r f u n c t i o n o f t h e l e f t l e g (knee) would l a s t f o r a p e r i o d o f f o u r 
t o e i g h t weeks. I d . On t h i s r e c o r d , we are persuaded t h a t t h e d u r a t i o n and 
e x t e n t o f c l a i m a n t ' s d i m i n i s h e d l o s s o f use o r f u n c t i o n exceeded t h a t a s s o c i a t e d 
w i t h h i s p r i o r and f u t u r e c o n t e m p l a t e d e x a c e r b a t i o n s o f h i s l e f t l e g (knee) 
c o n d i t i o n . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has s u s t a i n e d a compensable aggra
v a t i o n o f h i s l e f t l e g (knee) c o n d i t i o n . 

I n t e r i m Compensation, P e n a l t y , and A t t o r n e y Fees 

E n t i t l e m e n t t o i n t e r i m compensation i n t h e f o r m o f t e m p o r a r y d i s a b i l i t y 
depends on w h e t h e r , b e f o r e t h e d e n i a l o f an a g g r a v a t i o n c l a i m , t h e r e has been a 
m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work as a r e s u l t o f a w o r s e n i n g 
o f t h e compensable i n j u r y . ORS 656.273(6); Berkey v. F a i r v i e w H o s p i t a l , 94 Or 
App 28, 31 ( 1 9 8 8 ) . I f an employer has n o t i c e o r knowledge o f v e r i f i c a t i o n , 
t e m p o r a r y t o t a l d i s a b i l i t y payments must b e g i n w i t h i n 14 days. ORS 6 5 6 . 2 7 3 ( 6 ) . 
The d u t y t o pay i n t e r i m compensation does n o t mature u n t i l t h e i n s u r e r r e c e i v e s 
m e d i c a l v e r i f i c a t i o n o f an i n a b i l i t y t o work due t o a w o r s e n i n g o f t h e compens
a b l e i n j u r y . S i l s b v v. SAIF, 39 Or App 555, 563 ( 1 9 7 9 ) . 

I n t h e i n s t a n t case, c l a i m a n t must show t h a t he has a m e d i c a l l y v e r i f i e d 
i n a b i l i t y t o work. By l e t t e r d a t e d August 13, 1987, Dr. Moore o p i n e d t h a t 
c l a i m a n t had been a b l e t o do bench work d a t i n g back t o t h e J u l y 19, 1987 i n c i 
d e n t . There i s i n s u f f i c i e n t m e d i c a l evidence showing t h a t c l a i m a n t was u n a b l e 
t o work f o l l o w i n g t h e J u l y 1987 i n c i d e n t . Under t h e s e c i r c u m s t a n c e s , we con
c l u d e t h a t t h e employer was n o t p r o v i d e d w i t h m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s 
i n a b i l i t y t o work due t o a w orsening o f h i s c o n d i t i o n . 

Unreasonable f a i l u r e t o t i m e l y accept o r deny a c l a i m may r e s u l t i n t h e 
assessment o f a p e n a l t y and r e l a t e d a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) . The Referee 
c o n c l u d e d i n t h i s r e g a r d t h a t t h e employer had n o t been p r e s e n t e d w i t h a v a l i d 
a g g r a v a t i o n c l a i m , hence t h e r e was no need t o i s s u e a f o r m a l d e n i a l r e g a r d i n g 
t h e c l a i m . As p r e v i o u s l y d i s c u s s e d , we have concluded t h a t an a g g r a v a t i o n c l a i m 
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was s u b m i t t e d t o t h e employer. However, c o n s i d e r i n g t h e c i r c u m s t a n c e s s u r r o u n d 
i n g t h e s u b m i s s i o n o f Dr. Moore's r e p o r t and t h e c o n t e n t s o f t h a t r e p o r t ( t h e 
r e f e r e n c e t o t h e o f f - t h e - j o b f a l l ) , we do not c o n s i d e r t h e employer's c o n d u c t t o 
have been u n r e a s o n a b l e . A c c o r d i n g l y , no p e n a l t y o r a t t o r n e y f e e s h a l l be 
assessed. 

E x t e n t o f Permanent D i s a b i l i t y 

We adopt t h e Referee's c o n c l u s i o n s o f law and o p i n i o n r e g a r d i n g permanent 
d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 27, 1988, i s a f f i r m e d i n p a r t , and r e - . 
v e r s e d i n p a r t . The March 27, 1987 D e t e r m i n a t i o n Order i s m o d i f i e d t o f i n d t h a t 
t h e m e d i c a l l y s t a t i o n a r y d a t e i s January 20, 1987, r a t h e r t h a n F e b r u a r y 16, 
1987. The s e l f - i n s u r e d employer i s a u t h o r i z e d t o r e c o v e r o v e r p a i d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s p a i d between January 20, 1987 and Feb r u a r y 16, 1987, a g a i n s t 
c l a i m a n t ' s f u t u r e awards o f permanent d i s a b i l i t y . C l a i m a n t ' s a g g r a v a t i o n c l a i m 
i s remanded t o t h e s e l f - i n s u r e d employer f o r p r o c e s s i n g a c c o r d i n g t o t h e law. 
For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,500, t o be p a i d by t h e em
p l o y e r . A l l r e m a i n i n g p o r t i o n s o f t h e Referee's o r d e r a r e a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , payable from t h e employer t o i t s c o u n s e l , n o t t o 
exceed $1,380. 

March 2 1 , 1990 C i t e as 42 Van N a t t a 562 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA CARDENAS, Appl i c a n t 

LUIS CARDENAS, (Deceased), V i c t i m 
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER (CRIME VICTIM ACT) 

WCB Case No. CV-89004 
W i l b u r C. Smith, A t t o r n e y 

Thomas Ewing, A s s i s t a n t A t t o r n e y General 

M a r i a Cardenas, ( h e r e a f t e r r e f e r r e d t o as " a p p l i c a n t " ) , t h e mother o f L u i s 
Cardenas, decedent, has r e q u e s t e d Board r e v i e w o f t h e Department o f J u s t i c e ' s 
September 5, 1989 Order on R e c o n s i d e r a t i o n . By i t s o r d e r , t h e Department d e n i e d 
a p p l i c a n t ' s c l a i m f o r compensation under t h e Compensation f o r Crime V i c t i m s ' A c t 
( " A c t " ) . ORS 147.005 t o 147.375. The Department c o n c l u d e d t h a t L u i s Cardenas 
was n o t t h e v i c t i m o f a compensable c r i m e as d e f i n e d i n ORS 1 4 7 . 0 0 5 ( 4 ) . 

F o l l o w i n g o u r r e c e i p t o f t h e r e q u e s t f o r Board r e v i e w , a p p l i c a n t was ad
v i s e d t h a t she was e n t i t l e d t o p r e s e n t her case t o a h e a r i n g o f f i c e r . To e x e r 
c i s e h e r r i g h t t o a h e a r i n g , a p p l i c a n t was i n s t r u c t e d t o n o t i f y t h e Board w i t h i n 
15 days f r o m t h e d a t e t h e Department m a i l e d her copy o f i t s r e c o r d . The D e p a r t 
ment m a i l e d a copy o f i t s r e c o r d t o a p p l i c a n t on September 19, 1989. Ha v i n g 
n e i t h e r r e c e i v e d a h e a r i n g r e q u e s t nor w r i t t e n argument, we have c o n d u c t e d o u r 
r e v i e w based s o l e l y on t h e r e c o r d . See OAR 438-82-030(2). 

The s t a n d a r d f o r our r e v i e w under t h e Act i s de novo, based on t h e e n t i r e 
r e c o r d . ORS 14 7 . 1 5 5 ( 5 ) ; J i l l M. G a b r i e l , 35 Van N a t t a 1224, 1226 ( 1 9 8 3 ) . Based 
on o u r de novo r e v i e w o f t h e r e c o r d , we make t h e f o l l o w i n g f i n d i n g s . 
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On A p r i l 10, 1989, L u i s Cardenas, 18 y e a r s o f age, was a t t h e r e s i d e n c e o f 
B a r b a r a B o w l i n g , 28 y e a r s o f age. Cardenas had p r i m a r i l y been a t t h e B o w l i n g 
r e s i d e n c e s i n c e he had l e f t h i s p a r e n t ' s home t h e p r e v i o u s day. Cardenas had 
been d i s t r a u g h t o v e r a d i s p u t e w i t h h i s f a m i l y . 

F o l l o w i n g an u n s u c c e s s f u l a t t e m p t t o l o c a t e work, Cardenas and B o w l i n g had 
r e t u r n e d t o her r e s i d e n c e f o r d i n n e r . Around 5:30 p.m., w h i l e t h e meal was 
b e i n g p r e p a r e d , L o r i G lass, a 2 0 - y e a r - o l d f r i e n d o f B o w l i n g ' s , a r r i v e d a t t h e 
r e s i d e n c e w i t h a f i f t h o f t e q u i l a . Glass, Cardenas, and B o w l i n g s h a r e d t h e 
b o t t l e . Cardenas drank t h e m a j o r i t y o f t h e b o t t l e ' s c o n t e n t s . 

L a t e r t h a t e v e n i n g , Glass drove Cardenas and B o w l i n g t o t h e home o f 
Cardenas' c o u s i n . A f t e r a s h o r t v i s i t , Glass d r o v e them t o a bank, where Glass 
g o t some money. T h e r e a f t e r , t h e y proceeded t o a l i q u o r s t o r e , where B o w l i n g 
p u r c h a s e d a n o t h e r b o t t l e o f t e q u i l a . While d r i v i n g around town, c o n t a c t i n g 
G l a s s ' e x - b o y f r i e n d , and c h e c k i n g on Glass' baby, t h e second b o t t l e was con
sumed. Once a g a i n , Cardenas drank most o f t h e t e q u i l a . 

A t around 7:00 p.m., t h e y r e t u r n e d t o Bowling's r e s i d e n c e . Glass and 
B o w l i n g a s s i s t e d Cardenas i n w a l k i n g t o t h e house. Concerned t h a t Cardenas 
w o u l d become i l l , t h e y p l a c e d him on h i s stomach on a sheet n e x t t o t h e t o i l e t 
i n a bathroom. Glass and B o w l i n g t h e n l e f t t h e house and r e t u r n e d t o Glass's 
r e s i d e n c e . They r e t u r n e d t o Bowling's home a t 7:30 p.m. A t t h a t t i m e , B o w l i n g 
checked on Cardenas and n o t e d t h a t h i s head was i n a d i f f e r e n t p o s i t i o n . 

B o w l i n g and Glass t h e n drove back i n t o town u n t i l 10 p.m., when B o w l i n g 
r e t u r n e d t o h e r home. Unable t o wake Cardenas, B o w l i n g went t o bed. She r e 
p e a t e d t h e s e a t t e m p t s t o arouse Cardenas a t 5:30 a.m. and 6:30 a.m., b u t was un
s u c c e s s f u l . F i n a l l y , a t 9:00 a.m., Bowl i n g t u r n e d Cardenas o v e r and, r e c o g n i z 
i n g t h e s e v e r i t y o f h i s c o n d i t i o n , c o n t a c t e d emergency p e r s o n n e l . 

An a u t o p s y r e v e a l e d t h a t Cardenas' b l o o d - a l c o h o l l e v e l was .50 p e r c e n t . 
The cause o f d e a t h was diagnosed as "acute a l c o h o l i s m . " F o l l o w i n g a p o l i c e i n 
v e s t i g a t i o n , t h e case was r e f e r r e d t o t h e D i s t r i c t A t t o r n e y , who was c o n s i d e r i n g 
c h a r g i n g B o w l i n g w i t h F u r n i s h i n g A l c o h o l t o a Minor. 

I n May 1989, a p p l i c a n t f i l e d her c l a i m f o r b e n e f i t s under t h e A c t , con
t e n d i n g t h a t h e r minor son was t h e v i c t i m o f a compensable c r i m e because B o w l i n g 
had p r o v i d e d a l c o h o l t o him. F o l l o w i n g i t s i n v e s t i g a t i o n , t h e Department i s s u e d 
an o r d e r on June 20, 1989. 

The Department r e c o g n i z e d t h a t f u r n i s h i n g a l c o h o l t o a minor, was a g a i n s t 
t h e law. However, t h e Department n o t e d t h a t Cardenas had consumed t h e a l c o h o l 
w i l l i n g l y . C i t i n g ORS 147.005(4), t h e Department reasoned t h a t , i n o r d e r t o r e 
c e i v e b e n e f i t s , an a p p l i c a n t must be a v i c t i m o f a "compensable c r i m e " , w h i c h 
means an i n t e n t i o n a l , knowing o r r e c k l e s s a c t t h a t r e s u l t s i n s e r i o u s b o d i l y i n 
j u r y o r d e a t h o f a n o t h e r person and which , i f committed by a p e r s o n o f f u l l 
l e g a l c a p a c i t y , would be p u n i s h a b l e as a c r i m e i n t h i s s t a t e . C o n c l u d i n g t h a t 
t h e r e c o r d d i d n o t r e v e a l t h a t any i n t e n t i o n a l , r e c k l e s s o r knowing a c t was 
p e r p e t r a t e d a g a i n s t Cardenas, t h e Department h e l d t h a t a p p l i c a n t had n o t met t h e 
s t a t u t o r y r e q u i r e m e n t s f o r a compensable c r i m e . 

I n August 1989, a p p l i c a n t r e q u e s t e d t h a t t h e Department r e c o n s i d e r i t s 
o r d e r . A p p l i c a n t contended t h a t , a l t h o u g h B o w l i n g may n o t have i n t e n d e d t h e 
r e s u l t s o f h e r a c t i o n s , she had c e r t a i n l y a c t e d w i t h t h e o b j e c t i v e o f p r o v i d i n g 
a l c o h o l t o Cardenas. Consequently, a p p l i c a n t argued t h a t B o w l i n g ' s a c t i o n s had 
been i n t e n t i o n a l and c r i m i n a l . A p p l i c a n t f u r t h e r a s s e r t e d t h a t , c o n s i d e r i n g 
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t h a t h e r son was a mi n o r , h i s v o l u n t a r y consumption o f t h e a l c o h o l was 
i r r e l e v a n t . 

F o l l o w i n g f u r t h e r c o n s i d e r a t i o n , t h e Department c o n t i n u e d t o f i n d t h a t t h e 
c i r c u m s t a n c e s s u r r o u n d i n g Cardenas' d e a t h d i d n o t meet t h e c r i t e r i a o f a 
"compensable c r i m e " as d e f i n e d i n ORS 147.005(4). T h e r e f o r e , on September 5, 
1989, t h e Department f o u n d no b a s i s f o r r e v e r s i n g i t s o r i g i n a l o r d e r . A p p l i c a n t 
r e q u e s t e d Board r e v i e w o f t h e Department's d e c i s i o n . 

CONCLUSIONS OF LAW 

A p p l i c a n t i s e n t i t l e d t o an award under t h e A c t , i f , among o t h e r r e q u i r e 
ments, she i s t h e v i c t i m o f a "compensable c r i m e . " See ORS 1 4 7 . 0 1 5 ( 1 ) . 
"Compensable c r i m e " i s d e f i n e d as an i n t e n t i o n a l , knowing o r r e c k l e s s a c t t h a t 
r e s u l t s i n s e r i o u s b o d i l y i n j u r y o r d e a t h o f a n o t h e r p e r s o n and w h i c h , i f com
m i t t e d by a p e r s o n o f f u l l l e g a l c a p a c i t y , would be p u n i s h a b l e as a c r i m e i n 
t h i s s t a t e . ORS 147.005( 4 ) . 

" I n t e n t i o n a l " i s d e f i n e d as an a c t w i t h a c o n s c i o u s o b j e c t i v e t o cause t h e 
r e s u l t o r engage i n t h e conduct d e s c r i b e d . ORS 161.085(7). "Knowing" means 
t h a t a p e r s o n a c t s w i t h an awareness t h a t h i s / h e r conduct i s o f a n a t u r e so 
d e s c r i b e d o r t h a t a c i r c u m s t a n c e so d e s c r i b e d e x i s t s . ORS 1 6 1 . 0 8 5 ( 8 ) . 
"Reckless" i s d e f i n e d as an a c t where t h e person i s aware o f and c o n s c i o u s l y 
d i s r e g a r d s a s u b s t a n t i a l and u n j u s t i f i a b l e r i s k t h a t t h e r e s u l t w i l l o c c u r o r 
t h a t t h e c i r c u m s t a n c e e x i s t s . ORS 161.085(9). The r i s k must be o f such n a t u r e 
and degree t h a t t h e d i s r e g a r d t h e r e o f c o n s t i t u t e s a g r o s s d e v i a t i o n f r o m t h e 
s t a n d a r d o f c a r e t h a t a r e a s o n a b l e person would observe i n t h e s i t u a t i o n . i d . 

A p p l i c a n t must a l s o e s t a b l i s h t h a t t h e d e a t h o r i n j u r y t o t h e v i c t i m was 
no t s u b s t a n t i a l l y a t t r i b u t a b l e t o t h e w r o n g f u l a c t o f t h e v i c t i m . ORS 
14 7 . 0 1 5 ( 5 ) . " S u b s t a n t i a l l y a t t r i b u t a b l e t o t h e w r o n g f u l a c t " means a t t r i b u t a b l e 
t o an u n l a w f u l a c t v o l u n t a r i l y e n t e r e d i n t o f rom w h i c h t h e r e can be a r e a s o n a b l e 
i n f e r e n c e t h a t , had t h e a c t n o t been committed, t h e c r i m e c o m p l a i n e d o f would 
n o t have o c c u r r e d . OAR 137-76-010(7). F u r t h e r m o r e , t h e Department s h a l l d e t e r 
mine t h e degree o r e x t e n t t o which t h e v i c t i m ' s a c t s o r conduct p r o v o k e d o r con
t r i b u t e d t o t h e i n j u r i e s o r d e a t h o f t h e v i c t i m , and s h a l l reduce o r deny t h e 
award o f compensation. ORS 147.125(3). 

Here, t h e Department acknowledged t h a t f u r n i s h i n g a l c o h o l t o a m i n o r was 
an a c t c o n t r a r y t o law. However, r e a s o n i n g t h a t t h e a c t o f f u r n i s h i n g t h e 
a l c o h o l t o t h e deceased was n o t t a k e n e i t h e r i n t e n t i o n a l l y , k n o w i n g l y , o r r e c k 
l e s s l y t o cause Cardenas' d e a t h , t h e Department conc l u d e d t h a t a p p l i c a n t had n o t 
e s t a b l i s h e d a compensable c r i m e under ORS 147.015(1). The Department f u r t h e r 
f o u n d t h a t t h e deceased had consumed t h e a l c o h o l v o l u n t a r i l y , t h e r e b y i m p l i c i t l y 
h o l d i n g t h a t t h e d e a t h was s u b s t a n t i a l l y a t t r i b u t a b l e t o t h e dec e d e n t ' s w r o n g f u l 
a c t . See ORS 14 7 . 0 1 5 ( 5 ) . 

A p p l i c a n t contends t h a t , a l t h o u g h Ms. Bo w l i n g may n o t have i n t e n d e d t h e 
r e s u l t s o f h e r a c t i o n s , she c e r t a i n l y i n t e n d e d t o f u r n i s h a l c o h o l t o t h e 
decedent. S i n c e t h e consumption o f t h a t u n l a w f u l l y p r o v i d e d a l c o h o l r e s u l t e d i n 
decedent's d e a t h , a p p l i c a n t a s s e r t s t h a t her son was t h e v i c t i m o f a compensable 
c r i m e . Moreover, a p p l i c a n t argues t h a t t h e decedent's v o l u n t a r y c o n s u m p t i o n o f 
t h e a l c o h o l i s i r r e l e v a n t because ORS 471.410, which p e r t a i n s t o f u r n i s h i n g 
a l c o h o l t o m i n o r s , does n o t r e c o g n i z e t h e minor's consent as a d e f e n s e . 

A f t e r c o n d u c t i n g our de novo r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t Ms. 
B o w l i n g i n t e n d e d t o f u r n i s h a l c o h o l t o t h e decedent. I f c o n v i c t e d , such an 
a c t i o n i s p u n i s h a b l e as a Class A misdemeanor. ORS 471 . 4 1 0 ( 3 ) . Y e t , a l t h o u g h 
u n l a w f u l , such an a c t i o n was n e i t h e r i n t e n t i o n a l l y , k n o w i n g l y , nor r e c k l e s s l y 
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t a k e n t o cause o r r e s u l t i n t h e d e a t h o f t h e decedent. C o n s e q u e n t l y , i t i s n o t 
a "compensable c r i m e " as s t a t u t o r i l y d e f i n e d i n ORS 147 . 0 1 5 ( 1 ) . 

F u r t h e r m o r e , we agree w i t h c l a i m a n t t h a t t h e consent o f t h e m i n o r i s n o t a 
de f e n s e t o t h e c r i m e o f f u r n i s h i n g a l c o h o l t o a minor. However, under t h e A c t , 
as a v i c t i m , t h e m i n o r ' s a c t s o r conduct a re e x p r e s s l y r e q u i r e d t o be c o n s i d e r e d 
i n d e t e r m i n i n g t o what degree and e x t e n t t h o s e a c t s o r conduct p r o v o k e d o r con
t r i b u t e d t o t h e v i c t i m ' s i n j u r y o r deat h . ORS 147.015( 5 ) . 

A f t e r c o n s i d e r i n g t h e r e c o r d , we conclude t h a t t h e v i c t i m ' s a c t i o n s i n 
v o l u n t a r i l y consuming t h e a l c o h o l s u b s t a n t i a l l y c o n t r i b u t e d t o h i s d e a t h f r o m 
a l c o h o l p o i s o n i n g . A c c o r d i n g l y , we agree w i t h t h e Department's d e c i s i o n t o deny 
t h e c l a i m f o r b e n e f i t s . 

I n c o n c l u s i o n , we s i n c e r e l y r e g r e t t h e t r a g e d y t h a t has b e f a l l e n a p p l i 
c a n t . Moreover, o u r d e c i s i o n s h o u l d n o t be i n t e r p r e t e d as co n d o n i n g Ms. 
Bo w l i n g ' s a c t i o n s i n p r o v i d i n g a l c o h o l t o t h e decedent. I n s t e a d , as e x p l a i n e d 
above, such a c t i o n s do n o t c o n s t i t u t e a "compensable c r i m e " as s t a t u t o r i l y 
d e f i n e d . Thus, a p p l i c a n t ' s remedy does n o t r e s t w i t h t h e Crime V i c t i m s ' Compen
s a t i o n Program. 

ORDER 

The June 20, 1989 F i n d i n g s o f Fac t , C o n c l u s i o n s and Order o f t h e D e p a r t 
ment o f J u s t i c e Crime V i c t i m s ' Compensation Program, as r e c o n s i d e r e d September 
5, 1989, i s a f f i r m e d . 

March 2 1 , 1990 C i t e as 42 Van N a t t a 565 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES W. FLOYD, Claimant 

WCB Case Nos. 88-08409 & 88-05990 
ORDER ON REVIEW 

Royce, e t a l . , C l a i m a n t A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 
Rankin, e t a l . , A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

L i b e r t y N o r t h w e s t I n s u r a n c e Company r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
Ref e r e e M u l d e r ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n 
j u r y " c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d Lumbermen's I n s u r a n c e Com
pany's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e 
v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On J u l y 19, 1985, c l a i m a n t s u f f e r e d a compensable r i b f r a c t u r e and 
l u m b o s a c r a l s t r a i n when he t r i p p e d over a f l o o r b u f f e r . He was employed as a 
c u s t o d i a n f o r a s c h o o l d i s t r i c t . Lumbermen's was on t h e r i s k . 

Dr. Smucker, M.D., found c l a i m a n t m e d i c a l l y s t a t i o n a r y on September 3, 
1985, and r e l e a s e d him f o r l i g h t d u t y work f o r a p e r i o d o f two weeks. (Ex. 5 ) . 

The employer's w o r k e r s ' compensation i n s u r a n c e changed f r o m Lumbermen's t o 
L i b e r t y N o r t h w e s t on J u l y 1, 1986. 
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C l a i m a n t r e t u r n e d t o work d u r i n g t h e l a s t p a r t , o f 1985. He c o n t i n u e d t o 
f e e l back p a i n . Over t h e n e x t two ye a r s c l a i m a n t c o u l d n o t l i f t , n o r bend down. 
A c c o r d i n g l y , c l a i m a n t m o d i f i e d h i s t o o l s t o ac c o m p l i s h h i s work d u t i e s . 

Dr. Smucker r e l e a s e d c l a i m a n t from r e g u l a r work, e f f e c t i v e August 2 1 , 
1987. C o n c l u d i n g t h a t c l a i m a n t e x p e r i e n c e d back p a i n caused by t h e J u l y 19, 
1985 f a l l , Smucker r e p o r t e d t h a t c l a i m a n t had e x p e r i e n c e d a h i s t o r y o f p e r s i s 
t e n t back problems s i n c e mid-August 1985. 

On September 23, 1987, Dr. Hoppert, M.D. examined c l a i m a n t . . He r e p o r t e d 
t h a t c l a i m a n t e x p e r i e n c e d sharp low back p a i n and t h a t t h i s d i s c o m f o r t i n c r e a s e d 
when i n a st o o p e d p o s i t i o n . 

By t h e f a l l o f 1987, c l a i m a n t n o t e d t h a t h i s back had g o t t e n worse. By 
l e t t e r d a t e d October 13, 1987, Dr. Smucker r e l a t e d t h a t c l a i m a n t f o r two y e a r s 
had worked around h i s back problems, and t h a t t h e p a i n had b a s i c a l l y p e r s i s t e d 
o v e r t h a t p e r i o d . S u b s e q u e n t l y , over Christmas break 1987, c l a i m a n t had two 
s e c t i o n s o f an a s s i g n e d b u i l d i n g t o c l e a n . A f t e r w o r k i n g a l l b u t t h e f i n a l day 
o f t h e b r e a k , he asked f o r t i m e o f f and saw a d o c t o r . 

On March 2, 1988, Dr. U t t e r b a c k , o r t h o p e d i c surgeon, r e p o r t e d t h a t 
c l a i m a n t e x p e r i e n c e d c o n t i n u a l ache and p a i n a t t h e m i d l i n e l u m b o s a c r a l r e g i o n . 

On A p r i l 1, 1988, Lumbermen's i s s u e d a d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . On June 24, 1988, L i b e r t y Northwest d e n i e d c l a i m a n t ' s "new i n j u r y " 
c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d c l a i m a n t ' s employment a c t i v i t i e s , w h i l e L i b e r t y N o r t h 
west was t h e i n s u r e r , i n d e p e n d e n t l y c o n t r i b u t e d t o t h e development o f new and 
more s e v e r e symptoms. Consequently, t h e Referee found L i b e r t y N o r t h w e s t r e s p o n 
s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n . We d i s a g r e e . 

I n Hensel Phelps v. M i r i c h , 80 Or App 290 (1 9 8 6 ) , t h e c o u r t h e l d t h a t t h e 
l a s t c a r r i e r i s r e s p o n s i b l e f o r a worker's d i s a b i l i t y and m e d i c a l t r e a t m e n t i f 
an i n j u r y o r t h e work a c t i v i t i e s a t t h e t i m e i t i s on t h e r i s k i n d e p e n d e n t l y 
c o n t r i b u t e d , even s l i g h t l y , t o a worsening o f t h e w o r k e r ' s u n d e r l y i n g c o n d i t i o n . 
On t h e o t h e r hand, t h e f i r s t i n s u r e r remains r e s p o n s i b l e i f t h e second i n j u r y 
t a k e s t h e f o r m o f a r e c u r r e n c e o f t h e f i r s t , and t h e second i n c i d e n t d i d n o t 
c o n t r i b u t e t o t h e c a u s a t i o n o f t h e d i s a b l i n g c o n d i t i o n . B o i s e Cascade Corp. v. 
S t a r b u c k , 296 Or 238, 244 (19 8 4 ) . 

The c a u s a t i o n o f c l a i m a n t ' s back c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . 
Hence, w h i l e c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s case 
t u r n s on m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 259, 263 
(1 9 8 6 ) . 

Here, t h e e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s employment subsequent t o 
J u l y 1 , 1986 d i d n o t i n d e p e n d e n t l y c o n t r i b u t e , even s l i g h t l y , t o a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n . The m e d i c a l h i s t o r y i n d i c a t e s t h a t 
c l a i m a n t has e x p e r i e n c e d o n g o i n g p a i n s i n c e t h e 1985 i n j u r y . A c c o r d i n g l y , we . 
c o n c l u d e t h a t Lumbermen's, as i n s u r e r f o r c l a i m a n t ' s compensable 1985 i n j u r y , 
r emains r e s p o n s i b l e f o r c l a i m a n t ' s back c o n d i t i o n . Our c o n c l u s i o n i s based on 
t h e f o l l o w i n g r e a s o n i n g . 

Dr. Smucker, who had f i r s t examined c l a i m a n t on August 14, 1985, saw 
c l a i m a n t on August 2 1 , 1987. Smucker not e d t h a t c l a i m a n t had s u f f e r e d f r o m back 
p a i n s i n c e 1985, and t h a t t h e r e was no d e f i n i t e d a t e o f r e i n j u r y t o t h e back. 
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Moreover, Dr. Sraucker r e p o r t e d t h a t he had no i n d i c a t i o n t h a t c l a i m a n t ' s work 
had changed i n d i f f i c u l t y o r caused a new s t r a i n t o t h e back. He c o n t i n u e d , " I 
a l s o f i n d i t h i g h l y u n l i k e l y t h a t a n y t h i n g o t h e r t h a n h i s work d u t y has caused 
h i s p r o b l e m s i n c e h i s problem s t a r t e d two y e a r s ago and now he i s c o m p l a i n i n g o f 
v e r y s i m i l a r symptoms. I n f a c t , he s t a t e s h i s symptoms have never been 
r e s o l v e d , he j u s t p u t up w i t h them." (Ex. 10-1, emphasis added). 

On t h e o t h e r hand, n e a r l y a year l a t e r , Smucker changed h i s o p i n i o n and 
r easoned t h a t c l a i m a n t ' s v i g o r o u s c l e a n i n g d u r i n g t h e summer o f 1987 had e x a c e r 
b a t e d h i s lumbar s t r a i n . Smucker's change o f o p i n i o n was based on r e p o r t s g i v e n 
t o him by c l a i m a n t . N e v e r t h e l e s s , he had n o t e d no such change i n August 1987, a 
mere few months a f t e r t h e p u r p o r t e d e x a c e r b a t i o n . Moreover, i t w o uld appear 
t h a t Smucker's o p i n i o n i s l i m i t e d t o f i n d i n g a symptomatic e x a c e r b a t i o n , r a t h e r 
t h a n a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . Given t h i s i n c o n s i s t e n t f i n d i n g , 
we a c c o r d Dr. Smucker's m e d i c a l o p i n i o n l e s s e r w e i g h t . 

Dr. U t t e r b a c k , o r t h o p e d i c surgeon, o p i n e d t h a t c l a i m a n t ' s c u r r e n t 
symptomatology was r e l a t e d t o a d e g e n e r a t i v e j o i n t d i s e a s e o f t h e lumbar s p i n e , 
o b e s i t y and poor body maintenance. (Ex. 15-2). 

Dr. Mandiberg, o r t h o p e d i c surgeon, f e l t t h a t c l a i m a n t ' s d e g e n e r a t i v e 
a r t h r i t i s p r e e x i s t e d t h e 1985 i n j u r y . He o p i n e d t h a t i t was m e d i c a l l y p r o b a b l e 
t h a t t h e 1985 i n j u r y caused t h e , " . . . p r e v i o u s l y asymptomatic d i s e a s e t o be 
symptomatic and has remained so s i n c e t h a t t i m e . " (Ex. 1 8 - 5 ) . A l t h o u g h 
Mandiberg c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t y i n d e p e n d e n t l y c o n t r i b u t e d t o 
t h e w o r s e n i n g o f h i s c o n d i t i o n , t h e a f o r e m e n t i o n e d q u o t e s u g g e s t s t h a t he was 
r e f e r r i n g t o a symptomatic i n c r e a s e . L a c k i n g such d e f i n i t e n e s s , we do n o t con
s i d e r i t p e r s u a s i v e . 

N o t i n g t h a t c l a i m a n t had e x p e r i e n c e d ongoing back p a i n s i n c e t h e compens
a b l e 1985 i n j u r y , Dr. W i l s o n , n e u r o l o g i c a l surgeon, o p i n e d t h a t c l a i m a n t was 
s u f f e r i n g f r o m d e g e n e r a t i v e d i s c d i s e a s e . W i l s o n i n d i c a t e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s were n o t a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s c o m p l a i n t s , and t h a t 
t h e r e was no m a t e r i a l w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e d i s c d i s 
ease o f h i s lumbar s p i n e i n 1987. (Ex. 18E-4). 

Dr s . U t t e r b a c k and Hoppert c o n c u r r e d . Dr. U t t e r b a c k o p i n e d t h a t t h e J u l y 
1985 i n c i d e n t , " . . . d i d n o t i n f l u e n c e t h e course o f h i s b a s i c u n d e r l y i n g a r t h r i 
t i s , n o r i s t h e r e any permanent e f f e c t from t h a t e v e n t . " (Ex. 2 3 ) . L i k e w i s e , 
Dr. H o p p e r t , o r t h o p e d i c surgeon, o p i n e d t h a t c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s 
ease may have been a n a t u r a l p r o g r e s s i o n o f t h e J u l y 1985 o c c u r r e n c e , and t h a t 
t h e d i s e a s e c o u l d have been p r e e x i s t i n g o r worsened by t h e J u l y 1985 i n c i d e n t 
i t s e l f . (Ex. 2 2 ) . 

A f t e r c o n s i d e r a t i o n o f t h e a f o r e m e n t i o n e d m e d i c a l o p i n i o n s , we f i n d Dr. 
W i l s o n ' s o p i n i o n w e l l reasoned and t h o r o u g h . Consequently, we c o n s i d e r i t t o be 
p e r s u a s i v e . Somers v. SAIF. 77 Or App 259 ( 1 9 8 6 ) . A c c o r d i n g l y , we c o n c l u d e 
t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e L i b e r t y N orthwest was on t h e r i s k d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o a w orsening o f h i s u n d e r l y i n g back c o n d i t i o n . 
A c c o r d i n g l y , Lumbermen's i s t h e r e s p o n s i b l e i n s u r e r . 

Reimbursement 

L i b e r t y N o r t h w e s t r e q u e s t s reimbursement o f c l a i m s c o s t s p a i d t o d a t e 
w h i c h t h e y a s s e r t s h o u l d have been t h e r e s p o n s i b i l i t y o f Lumbermen's. We de
c l i n e t o o r d e r reimbursement. 

Our j u r i s d i c t i o n i s r e s t r i c t e d t o m a t t e r s c o n c e r n i n g a c l a i m , w h i c h i s de
f i n e d as t h o s e m a t t e r s i n which "a worker's r i g h t t o r e c e i v e c o m p e n s a t i o n , o r 
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t h e amount t h e r e o f , a r e d i r e c t l y a t i s s u e . " ORS 656 . 7 0 4 ( 3 ) ; ORS 6 5 6 . 7 2 6 ( 2 ) . 
Reimbursement d i s p u t e s between c a r r i e r s a r e n o t m a t t e r s c o n c e r n i n g a c l a i m . EBI 
Companies v. Kemper Group I n s u r a n c e , 92 Or App 319 ( 1 9 8 8 ) ; R e y n o l d s - C r o f t , I n c . 
v. B i l l M o r r i s o n Co., 55 Or App 487 (19 8 2 ) . A f t e r we have made o u r d e t e r m i n a 
t i o n t h a t t h e o t h e r i n s u r e r s a r e t h e r e s p o n s i b l e p a y i n g p a r t i e s , reimbursement 
f r o m t h o s e p a r t i e s i s secured by o r d e r from t h e D i r e c t o r o f t h e Department o f 
I n s u r a n c e and Finance n o t t h i s Board. ORS 656.307(3); L i b e r t y N o r t h w e s t I n s . 
Corp. v. SAIF, 99 Or App 729 (19 8 9 ) . 

ORDER , 

The R e f e r e e ' s o r d e r dated. September -21, 1988, as amended September 30, 
1988, i s r e v e r s e d . The L i b e r t y Northwest d e n i a l i s r e i n s t a t e d and u p h e l d . 
Lumbermen's d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o Lumbermen's f o r 
p r o c e s s i n g a c c o r d i n g t o law. A c l i e n t - p a i d f e e , n o t t o exceed $824.50, p a y a b l e 
by Lumbermen's t o i t s f o r m e r c o u n s e l , i s approved. 

March 2 1 , 1990 : C i t e as 42 Van N a t t a 568 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PINKY P. HOLDER, JR., Claimant 

WCB Case No. 88-13714 
ORDER ON REVIEW . 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Mirassou's o r d e r w h i c h assessed a 
p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s l a t e payment o f m e d i c a l b i l l i n g s . We 
a f f i r m . 

ISSUES 

The i n s u r e r contends t h a t t h e Referee e r r e d i n r e f u s i n g t o a d m i t i n t o e v i 
dence e x h i b i t 4. 

The i n s u r e r a l s o contends t h a t c l a i m a n t has f a i l e d t o p r o v e by a p r e p o n 
derance o f t h e e v i d e n c e t h a t t h e i n s u r e r r e c e i v e d t h e m e d i c a l b i l l i n g s w h i c h 
were a l l e g e d l y p a i d l a t e ; t h e r e f o r e , c l a i m a n t has f a i l e d t o p r o v e t h a t t h e y were 
p a i d l a t e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and u l t i m a t e f i n d i n g s o f f a c t . 

CONCLUSIONS AND OPINION 

The i n s u r e r argues t h a t t h e Referee e r r e d i n r e f u s i n g t o a d m i t e x h i b i t 4 
i n t o e v i d e n c e . I t argues t h a t , because t h e t e c h n i c a l r u l e s o f e v i d e n c e do n o t 
a p p l y i n a w o r k e r s ' compensation h e a r i n g , t h e Referee s h o u l d n o t have r e f u s e d t o 
admit t h e e x h i b i t m e r e l y because i t i s a hearsay s t a t e m e n t and t h a t t h e 
d e c l a r a n t was u n a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . 

We agree t h a t t h e Referee s h o u l d have a d m i t t e d e x h i b i t 4. I t i s r e l e v a n t 
e v i d e n c e w h i c h was t i m e l y d i s c l o s e d and t i m e l y o f f e r e d . C o n s e q u e n t l y , we con
s i d e r e x h i b i t 4 i n o u r r e v i e w o f t h i s case. However, because i t i s a he a r s a y 
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s t a t e m e n t on t h e c e n t r a l f a c t u a l i s s u e i n t h i s case and because t h e d e c l a r a n t i s 
u n a v a i l a b l e f o r c r o s s - e x a m i n a t i o n , we ac c o r d t h e e x h i b i t v e r y l i t t l e w e i g h t . 

On t h e m e r i t s , we adopt t h e Referee's c o n c l u s i o n s o f law and o p i n i o n . 

Inasmuch as p e n a l t i e s and a t t o r n e y f e e s a r e n o t "compensation" w i t h i n t h e 
meaning o f ORS 656. 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r 
s u c c e s s f u l l y d e f e n d i n g t h o s e awards on r e v i e w . Saxton v. SAIF, 80 Or App 631 
( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 (1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 14, 1988, as supplemented November 2 1 , 
1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's 
o r d e r w h i c h r e f u s e d t o admit e x h i b i t 4 i n t o e v i d e n c e i s r e v e r s e d . The bala n c e 
o f t h e Re f e r e e ' s o r d e r i s a f f i r m e d . 

March 2 1 , 1990 C i t e as 42 Van N a t t a 569 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES W. INMON, Claimant 

WCB Case No. 88-06764 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Shebley's o r d e r w h i c h : (1) found t h a t c l a i m a n t ' s c l a i m f o r a l e f t i n g u i n a l 
h e r n i a was t i m e l y f i l e d ; and (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a 
l e f t i n g u i n a l h e r n i a . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s and c o m p e n s a b i l i t y . 
We a f f i r m as t o t h e t i m e l i n e s s i s s u e and r e v e r s e as t o t h e c o m p e n s a b i l i t y i s s u e . 

FINDINGS OF FACT 

C l a i m a n t e x p e r i e n c e d b i l a t e r a l i n g u i n a l h e r n i a s w h i l e i n t h e M a r i n e Corps 
i n 1954. These were s u r g i c a l l y r e p a i r e d t h a t same y e a r . 

C l a i m a n t began w o r k i n g f o r t h e employer i n 1980. I n J a n u a r y 1987, he f e l t 
a "bee s t i n g " s e n s a t i o n i n h i s l e f t g r o i n w h i l e l i f t i n g a heavy s t e e l p l a t e . A 
s h o r t t i m e t h e r e a f t e r , he n o t i c e d a b u l g e on t h e l e f t g r o i n . He r e p o r t e d t h i s 
i n c i d e n t and mentioned t h e l e f t s i d e d b u l g e t o b o t h h i s l e a d man and s u p e r v i s o r 
w i t h i n a few days o f d i s c o v e r i n g i t . C l aimant c o n t i n u e d t o work and d i d n o t 
seek any m e d i c a l t r e a t m e n t f o r t h i s c o n d i t i o n u n t i l June 1987. 

I n June 1987, c l a i m a n t sought t r e a t m e n t from Dr. D a v i s , M.D. I n J u l y 
1987, c l a i m a n t f i l e d a c l a i m w i t h t h e employer f o r a l e f t s i d e d h e r n i a w h i c h was 
ac c e p t e d . I n August 1987, Davis s u r g i c a l l y r e p a i r e d t h e l e f t s i d e d h e r n i a . 
C l a i m a n t r e t u r n e d t o r e g u l a r work on October 5, 1987. A December 1987 N o t i c e o f 
C l o s u r e c l o s e d h i s c l a i m awarding temporary d i s a b i l i t y b e n e f i t s o n l y . 

I n March 1988, c l a i m a n t f i l e d a c l a i m w i t h t h e employer f o r a r i g h t s i d e d 
h e r n i a , a l l e g i n g t h a t i t had a l s o o c c u r r e d i n January 1987. A t t h a t t i m e 
c l a i m a n t had a b u l g e on t h e r i g h t g r o i n . I n A p r i l 1988, t h e employer d e n i e d 
c l a i m a n t ' s r i g h t s i d e d h e r n i a . 
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CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c l a i m was n o t t i m e - b a r r e d by ORS 
656.2 65. We agree. 

ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) p r o v i d e s t h a t a c l a i m i s n o t b a r r e d i f t h e employer has 
knowledge o f t h e i n j u r y o r d e a t h , o r t h e i n s u r e r o r s e l f - i n s u r e d employer has 
n o t been p r e j u d i c e d by t h e t h e f a i l u r e t o r e c e i v e n o t i c e . The c a r r i e r b e a r s t h e 
burden o f p r o v i n g t h a t t h e r e has been p r e j u d i c e from an u n t i m e l y f i l i n g . 
R a i f s n i d e r v. Caveman I n d u s t r i e s , I n c . , 55 Or App 780 ( 1 9 8 2 ) . The passage o f 
t i m e i s n o t i t s e l f s u f f i c i e n t t o show p r e j u d i c e ; t h e c a r r i e r must p r o v e some 
a c t u a l p r e j u d i c e . Ford v. SAIF, 71 Or App 825, r e v den 299 Or 118 ( 1 9 8 5 ) . ; 

Here, t h e employer has p r e s e n t e d no evidence e s t a b l i s h i n g t h a t i t was 
p r e j u d i c e d by c l a i m a n t ' s l a t e f i l i n g . F u r t h e r , by v i r t u e o f c l a i m a n t ' s a c c e p t e d 
l e f t h e r n i a c l a i m , t h e employer has t h e necessary m e d i c a l d o c u m e n t a t i o n d u r i n g 
t h e r e l e v a n t t i m e p e r i o d . A c c o r d i n g l y , we agree w i t h t h e R e f e r e e ^ t h a t 
c l a i m a n t ' s c l a i m i s n o t t i m e - b a r r e d by h i s u n t i m e l y f i l i n g . 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s r i g h t h e r n i a c o n d i t i o n was a com
pe n s a b l e r e s u l t o f t h e January 1987 i n c i d e n t . We d i s a g r e e . 

To e s t a b l i s h c o m p e n s a b i l i t y o f h i s r i g h t - s i d e d h e r n i a , c l a i m a n t must 
p r o v e , by a preponderance o f t h e e v i d e n c e , t h a t t h e January 1987 i n c i d e n t was a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e c o n d i t i o n . Hutcheson v. Weyerhaeuser, 288 Or 
51 ( 1 9 7 9 ) . ' 

The R e f e r e e fo u n d t h e c l a i m a n t t o be a c r e d i b l e w i t n e s s . A l t h o u g h we 
g e n e r a l l y d e f e r t o a Referee's f i n d i n g o f c r e d i b i l i t y , we d e c l i n e t o do so i n 
t h i s case. We f i n d c l a i m a n t ' s t e s t i m o n y i n c o n s i s t e n t w i t h t h e contemporaneous 
m e d i c a l d o c u m e n t a t i o n as w e l l as h i s own p r i o r s t a t e m e n t s , t h e r e f o r e we g i v e i t 
l i t t l e w e i g h t . See Davies v. Hanel Lumber Co., 67 Or App 35 (1985) 

C l a i m a n t t e s t i f i e d t h a t he n o t i c e d a b u l g e i n h i s r i g h t s i d e s h o r t l y a f t e r 
t h e J a n u a r y 1987 i n c i d e n t . He f u r t h e r t e s t i f i e d t h a t i n June 1987, Dr. D a v i s 
had i n f o r m e d him t h a t he a l s o needed a r i g h t h e r n i a o p e r a t i o n , b u t t h a t i t w o u ld 
n o t be p e r f o r m e d u n t i l a f t e r t h e l e f t s i d e h e r n i a s u r g e r y . However, contempora
neous c h a r t n o t e s r e f l e c t o n l y a l e f t s i d e d h e r n i a and t h e r e i s no m e n t i o n o f a 
proposed r i g h t h e r n i a o p e r a t i o n . F u r t h e r , i n a sta t e m e n t made t o an i n v e s t i g a 
t o r i n August 1987, c l a i m a n t d i d n o t mention a r i g h t s i d e d b u l g e o r h e r n i a and 
d i d n o t m e n t i o n a proposed s u r g i c a l p r o c e d u r e i n v o l v i n g t h e r i g h t g r o i n . 

The o n l y m e d i c a l e v i d e n c e c o n c e r n i n g c a u s a t i o n i s a l e t t e r f r o m Dr. D a v i s 
t o c l a i m a n t ' s c o u n s e l . Dr. Davis o p i n e d t h a t i f t h e l e f t s i d e h e r n i a was r e 
l a t e d t o t h e J anuary 1987 i n c i d e n t , i t was re a s o n a b l e t o assume t h a t t h e r i g h t 
s i d e d h e r n i a was a l s o r e l a t e d t o t h e i n c i d e n t . He r e p o r t e d a h i s t o r y o f a r i g h t 
s i d e d b u l g e d a t i n g back t o h i s f i r s t e x a m i n a t i o n i n June 1987. However, Dr. 
D a v i s ' c h a r t n o t e s do n o t r e f l e c t a r i g h t s i d e b u l g e u n t i l March 1988. 

We a r e n o t persuaded by Dr. Da v i s ' o p i n i o n . We do n o t f i n d h i s o p i n i o n 
w e l l reasoned and i t i s i n c o n s i s t e n t w i t h h i s own contemporaneous c h a r t n o t e s . 
F u r t h e r , he r e l i e s on c l a i m a n t ' s h i s t o r y w h i c h we have fou n d h e r e i n t o be u n r e 
l i a b l e . See Moe v. C e i l i n g Systems, 44 Or App 429 (19 8 0 ) . 
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Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b 
l i s h t h a t t h e January 1987 i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s 
r i g h t h e r n i a c o n d i t i o n . A c c o r d i n g l y , t h e r i g h t h e r n i a c o n d i t i o n i s n o t compens
a b l e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 18, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The s e l f - i n s u r e d employer's d e n i a l i s r e i n s t a t e d and u p h e l d . 
The R e f e r e e ' s a t t o r n e y f e e award o f $1,750 i s r e v e r s e d . The re m a i n d e r o f t h e 
Re f e r e e ' s o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $1,341.50, 
p a y a b l e f r o m t h e employer t o i t s c o u n s e l , i s approved. 

March 2 1 . 1990 C i t e as 42 Van N a t t a 571 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JERRY R. MILLER, Claimant 

WCB Case Nos. 87-06381 & 87-10549 
ORDER ON REVIEW 

P a t r i c k K. Mackin, Cl a i m a n t A t t o r n e y 
P r i s c i l l a T a y l o r , Defense A t t o r n e y 

C a r r o l l Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ( L i b e r t y N o r t h w e s t ) r e q u e s t s 
r e v i e w o f Ref e r e e Knudsen's o r d e r which g r a n t e d permanent t o t a l d i s a b i l i t y , 
whereas p r i o r D e t e r m i n a t i o n Orders r e s u l t i n g f r o m s e p a r a t e i n j u r i e s f o r t h e SAIF 
C o r p o r a t i o n ' s i n s u r e d and L i b e r t y N orthwest's i n s u r e d awarded a t o t a l o f 25 p e r 
c e n t (80 degrees) unscheduled permanent d i s a b i l i t y and 5 p e r c e n t (6.75 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t f o o t . 
The i s s u e on r e v i e w i s e x t e n t o f permanent d i s a b i l i t y , b o t h s c h e d u l e d and un
sc h e d u l e d . We r e v e r s e t h e Referee's award o f permanent t o t a l d i s a b i l i t y . 

L i b e r t y Northwest argues t h a t i t s h o u l d have been a l l o w e d , p o s t -
h e a r i n g , t o su b m i t e v i d e n c e p e r t a i n i n g t o t h e i s s u e o f permanent t o t a l d i s a b i l 
i t y . Because we r e v e r s e t h e Referee's award o f permanent t o t a l d i s a b i l i t y , we 
need n o t add r e s s t h a t i s s u e . 

FINDINGS OF FACT 

We adopt t h e Referee's "Summary o f F a c t s " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t ' s scheduled and unscheduled impairment a f t e r h i s f i r s t i n 
j u r y , w h i l e employed by SAIF's i n s u r e d , was m i n i m a l . 

C l a i m a n t ' s unscheduled impairment a f t e r h i s second i n j u r y , w h i l e em
p l o y e d by L i b e r t y N o r t h w e s t ' s i n s u r e d , was m i l d l y moderate and r e s u l t e d i n a 
l i f t i n g r e s t r i c t i o n o f no g r e a t e r t h a n 50 pounds. M o r e o v e r , . a f t e r c l a i m a n t ' s 
second i n j u r y , he c o u l d n o t r e t u r n t o work a t h i s r e g u l a r employment. 

CONCLUSIONS OF LAW AND OPINION 

At h e a r i n g , t h e o n l y i s s u e b e f o r e t h e R eferee was e x t e n t o f perma
ne n t p a r t i a l d i s a b i l i t y . N e v e r t h e l e s s , t h e Referee f o u n d c l a i m a n t t o be perma
n e n t l y t o t a l l y d i s a b l e d . L i b e r t y Northwest contends t h a t t h e R e f e r e e s h o u l d n o t 
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have addressed permanent t o t a l d i s a b i l i t y because t h a t i s s u e was n o t r a i s e d by 
c l a i m a n t a t , o r p r i o r t o , t h e h e a r i n g . We agree. 

Permanent p a r t i a l d i s a b i l i t y and permanent t o t a l d i s a b i l i t y a r e 
e x c l u s i v e o f each o t h e r . See Gwvnn v. SAIF, 304 Or 345, 350 ( 1 9 8 7 ) . Moreover, 
d i f f e r e n t l e g a l s t a n d a r d s a p p l y t o each. ; To e s t a b l i s h e n t i t l e m e n t t o permanent 
t o t a l d i s a b i l i t y , an i n j u r e d worker must e s t a b l i s h permanent i n c a p a c i t y f r o m 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) . 
I n a d d i t i o n , an i n j u r e d w orker must prove a w i l l i n g n e s s t o seek r e g u l a r g a i n f u l 
employment and t h a t t h e worker has made re a s o n a b l e e f f o r t s t o do so. ORS 
65 6 . 2 0 6 ( 3 ) . By comparison, unscheduled permanent p a r t i a l d i s a b i l i t y i s awarded 
f o r l o s s o f e a r n i n g c a p a c i t y , and scheduled permanent p a r t i a l d i s a b i l i t y i s 
awarded f o r l o s s o f use o r f u n c t i o n o f a scheduled body p a r t . ORS 656.214. 

As a r e s u l t o f t h e d i f f e r i n g l e g a l s t a n d a r d s , d i f f e r e n t p r o o f i s 
n e c e s s a r y t o b o t h e s t a b l i s h and defend a g a i n s t c l a i m s f o r t h e two t y p e s o f 
permanent d i s a b i l i t y . Most n o t a b l e i s t h e p r e v a l e n c e o f e v i d e n c e f r o m voca
t i o n a l e x p e r t s i n a permanent t o t a l d i s a b i l i t y case, whereas such e v i d e n c e i s 
f r e q u e n t l y n o t p r e s e n t i n a permanent p a r t i a l d i s a b i l i t y case. 

Here, c l a i m a n t a l l e g e d o n l y e n t i t l e m e n t t o a d d i t i o n a l permanent p a r 
t i a l d i s a b i l i t y . L i b e r t y N o rthwest's e v i d e n c e was i n t e n d e d t o d e f e n d a g a i n s t 
such a c l a i m , r a t h e r t h a n a c l a i m f o r permanent t o t a l d i s a b i l i t y . T h e r e f o r e , 
L i b e r t y N o r t h w e s t was p r e j u d i c e d by t h e Referee's conduct a w a r d i n g permanent 
t o t a l d i s a b i l i t y w i t h o u t a l l o w i n g i t an o p p o r t u n i t y t o d e f e n d on t h a t i s s u e . 
C o n s e q u e n t l y , we r e v e r s e t h e Referee's award o f permanent t o t a l d i s a b i l i t y . We 
would a l s o n o t e t h a t t h e r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d on t h e m e r i t s . 

Because we r e v e r s e t h e award o f permanent t o t a l d i s a b i l i t y , we must 
address t h e e x t e n t o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . T h e ' C r i t e r i a f o r 
r a t i n g t h e e x t e n t o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y i s l o s s o f use o r 
f u n c t i o n o f t h e s c h e d u l e d body p a r t . ORS 656.214. T h e • c r i t e r i a f o r r a t i n g t h e 
e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y i s t h e permanent l o s s o f 
e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 65 6 . 2 1 4 ( 5 ) . To d e t e r m i n e 
c l a i m a n t ' s permanent l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r h i s p h y s i c a l i m p a i r 
ment as r e f l e c t e d i n t h e m e d i c a l r e c o r d , t h e t e s t i m o n y a t h e a r i n g , and a l l o f 
t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380, 
e t seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r 
mulas. See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 505, 510 ( 1 9 8 4 ) . 

C l a i m a n t was 59 ye a r s o l d a t t h e t i m e o f h e a r i n g . H i s e d u c a t i o n i n 
c l u d e s h i g h s c h o o l as w e l l as nurses t r a i n i n g r e c e i v e d w h i l e i n t h e army. He 
has no degree i n n u r s i n g , b u t has worked as a L i c e n s e d P r a c t i c a l Nurse f o r many 
y e a r s . F o l l o w i n g h i s f i r s t i n j u r y , c l a i m a n t s u c c e s s f u l l y r e t u r n e d t o work w i t h 
t h e o n l y l i m i t a t i o n s b e i n g h i s i n a b i l i t y t o go up and down s t a i r s much. How
e v e r , due t o r e s t r i c t i o n s r e s u l t i n g from h i s second, low back i n j u r y c l a i m a n t 
cannot r e t u r n t o h i s r e g u l a r work. 

C l a i m a n t ' s f i r s t i n j u r y r e s u l t e d i n m i n i m a l n e c k / s h o u l d e r permanent 
i m p a i r m e n t and m i n i m a l r i g h t f o o t impairment. C o n s i d e r i n g t h e e x t e n t o f i m p a i r 
ment, and o t h e r p e r t i n e n t s o c i a l and v o c a t i o n a l f a c t o r s , we c o n c l u d e t h a t t h e 
D e t e r m i n a t i o n Order o f June 16, 1987, awarding an unscheduled award o f 10 p e r 
c e n t (32 degrees) f o r t h e ne c k / s h o u l d e r i n j u r y , and awardi n g a s c h e d u l e d award 
o f 5 p e r c e n t (6.75 degrees) f o r t h e r i g h t f o o t i n j u r y , a p p r o p r i a t e l y compensates 
c l a i m a n t f o r h i s permanent d i s a b i l i t y r e s u l t i n g f r o m h i s f i r s t i n j u r y . 

We n e x t c o n s i d e r t h e a p p r o p r i a t e n e s s o f t h e award r e s u l t i n g f r o m 
c l a i m a n t ' s second i n j u r y w h i l e employed by L i b e r t y N o r t h w e s t ' s i n s u r e d . Whereas 
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c l a i m a n t was m i n i m a l l y i m p a i r e d f o l l o w i n g h i s f i r s t i n j u r y , he was m i l d l y moder
a t e l y i m p a i r e d f o l l o w i n g h i s second i n j u r y . We, t h e r e f o r e , c o n c l u d e t h a t 
c l a i m a n t s u f f e r e d i n c r e a s e d impairment i n t h e m i l d range "due t o " h i s second i n 
j u r y . See ORS 656.214(5) and 656.222; Lawrence W. S c o t t , 40 Van N a t t a 1721 
( 1 9 8 8 ) . 

C o n s i d e r i n g c l a i m a n t ' s m i l d p h y s i c a l i m p a i r m e n t r e s u l t i n g f r o m h i s 
second i n j u r y , l a c k o f n u r s i n g degree, l i m i t e d work e x p e r i e n c e , i n a b i l i t y t o r e 
t u r n t o r e g u l a r work, and o t h e r s o c i a l and v o c a t i o n a l f a c t o r s , we c o n c l u d e t h a t 
an a d d i t i o n a l award o f 20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y 
a p p r o p r i a t e l y compensates c l a i m a n t f o r h i s permanent l o s s o f e a r n i n g c a p a c i t y 
due t o h i s December 1986 low back i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d December 3, 1987, as r e c o n s i d e r e d F e b r u a r y 
1, 1988 and May 16, 1988, i s r e v e r s e d . The June 16, 1987 D e t e r m i n a t i o n Order i s 
a f f i r m e d . The J u l y 8, 1987 D e t e r m i n a t i o n Order i s m o d i f i e d . I n a d d i t i o n t o t h e 
15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y awarded by Deter m i n a 
t i o n O r d e r , c l a i m a n t i s awarded 20 p e r c e n t (64 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r a t o t a l award o f 35 p e r c e n t (112 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s awarded a f e e o f 25 p e r c e n t o f t h e compensa
t i o n due c l a i m a n t p u r s u a n t t o t h i s o r d e r , t o be p a i d by L i b e r t y N o r t h w e s t from 
such compensation and n o t t o exceed $3,000. L i b e r t y N o r t h w e s t i s p e r m i t t e d t o 
c r e d i t a t t o r n e y f e e s p a i d p u r s u a n t t o t h e Referee's award a g a i n s t t h e a t t o r n e y 
f e e awarded h e r e i n . 

March 2 1 , 1990 C i t e as 42 Van N a t t a 573 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOZSEF POZS6AI, Claimant 
WCB Case No. 88-09033 

ORDER ON REVIEW 
Welch, e t a l . . C l aimant A t t o r n e y s 

S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r w h i c h : 
(1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) a f f i r m e d a De t e r m i n a 
t i o n Order award o f 30 p e r c e n t (96 degrees) unscheduled permanent d i s a b i l i t y f o r 
a back i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l 
i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 60 y e a r s o f age a t h e a r i n g , i s a m e t a l p o l i s h e r who i m m i g r a t e d 
t o t h e U n i t e d S t a t e s i n 1956. He gr a d u a t e d f r o m h i g h s c h o o l i n Hungary, and 
a t t e n d e d one and a h a l f y e a r s o f c o l l e g e . H i s p r e v i o u s o c c u p a t i o n s i n c l u d e 
m e t a l p o l i s h i n g , punch o p e r a t o r , and p r o v i d i n g f o s t e r c a r e f o r t h e e l d e r l y . 

C l a i m a n t compensably i n j u r e d h i s back i n August, 1987. He was t r e a t e d by 
Dr. Kaesche, o r t h o p e d i c surgeon, who diagnosed t h o r a c i c and lumbar s t r a i n , 
t r e a t e d c l a i m a n t c o n s e r v a t i v e l y and r e l e a s e d him fro m work. C l a i m a n t r e t u r n e d 
t o r e g u l a r work i n September 1987. That same month, t h e i n s u r e r a c c e p t e d 
c l a i m a n t ' s back i n j u r y c l a i m . Claimant r e t u r n e d t o Kaesche, i n December 1987, 
and c o m p l a i n e d o f c o n t i n u e d back p a i n . Kaesche diagnosed c h r o n i c lumbar s t r a i n 
and r e l e a s e d c l a i m a n t t o r e t u r n t o l i g h t d u t y work. 
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C l a i m a n t f i r s t r e p o r t e d r i g h t knee p a i n t o Kaesche i n January 1988. H i s 
r i g h t knee c o n d i t i o n i s n o t r e l a t e d t o h i s August 1987 compensable back i n j u r y . 

Dr. Kaesche d e t e r m i n e d , i n January 1987, t h a t c l a i m a n t ' s back c o n d i t i o n , 
t h o u g h c h r o n i c , had s t a b i l i z e d . 

I n A p r i l 1988, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s r i g h t 
knee c o n d i t i o n . The f o l l o w i n g month, a D e t e r m i n a t i o n Order i s s u e d a w a r d i n g 
c l a i m a n t 30 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h i s back c o n d i t i o n . 

I n June 1988, c l a i m a n t was e v a l u a t e d by Dr. Gambee, M.D., i n d e p e n d e n t med
i c a l examiner. Gambee r e p o r t e d "low back s t r a i n by h i s t o r y w i t h o u t o b j e c t i v e 
f i n d i n g s , " and n o t e d e v i d e n c e o f b u r s i t i s o f t h e l e f t s h o u l d e r . Gambee recom
mended t r e a t m e n t , f o r c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n , and r e t u r n t o r e g u l a r 
work. 

C l a i m a n t appealed b o t h t h e p a r t i a l d e n i a l o f h i s r i g h t knee c o n d i t i o n and 
t h e May 1988 D e t e r m i n a t i o n Order. 

A t t h e t i m e o f h e a r i n g , c l a i m a n t remained on l i g h t - d u t y - w o r k s t a t u s w i t h 
b e n d i n g and s t o o p i n g r e s t r i c t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d . We agree. 

C l a i m a n t must p r o v e by a preponderance o f t h e e v i d e n c e t h a t he i s perma
n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . There a r e two 
t y p e s o f permanent t o t a l d i s a b i l i t y : (1) t h a t a r i s i n g e n t i r e l y f r o m p h y s i c a l o r 
m e n t a l i n c a p a c i t y ; and (2) permanent d i s a b i l i t y , under t h e " o d d - l o t " d o c t r i n e , 
a r i s i n g f r o m l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y p l u s non-medical f a c t o r s , such 
as age, e d u c a t i o n , work e x p e r i e n c e , t r a i n i n g and m e n t a l c a p a c i t y , w h i c h t o g e t h e r 
r e s u l t i n permanent t o t a l d i s a b i l i t y . Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 
699 ( 1 9 8 4 ) ; W i l s o n v. Weyerhaeuser Co., 30 Or App 403 ( 1 9 7 7 ) ; Shaw v. SAIF, 78 
Or App 588 ( 1 9 8 6 ) . I n a d d i t i o n , c l a i m a n t has t h e burden t o e s t a b l i s h t h a t he 
has made r e a s o n a b l e e f f o r t s t o o b t a i n work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , 
u n l e s s i t i s shown t h a t e f f o r t s would be f u t i l e . ORS 6 5 6 . 2 0 6 ( 3 ) ; B u t c h e r v. 
SAIF, 45 Or App 318 ( 1 9 8 3 ) . 

Here, c l a i m a n t i s n o t t o t a l l y p h y s i c a l l y d i s a b l e d . N e i t h e r c l a i m a n t ' s 
t r e a t i n g o r t h o p e d i c surgeon, Kaesche, nor t h e independent m e d i c a l e x aminer, 
Gambee, f o u n d c l a i m a n t t o be t o t a l l y p h y s i c a l l y i n c a p a c i t a t e d . Kaesche r e l e a s e d 
c l a i m a n t t o r e t u r n t o l i g h t work d u t y i n December 1987, and n o t e d t h a t c l a i m a n t 
" i s f i t f o r work w i t h some r e s t r i c t i o n s as f a r as p r o l o n g e d s t a n d i n g and s t o o p 
i n g f o r w a r d . " He f u r t h e r s t a t e d t h a t , " s u b j e c t i v e l y , I can f i n d no c o n c r e t e 
b a s i s f o r r e s t r i c t i n g h i s a c t i v i t i e s . " Gambee diagnosed "low back s t r a i n by 
h i s t o r y w i t h o u t o b j e c t i v e f i n d i n g s " and n o t e d "no i n d i c a t i o n f r o m t h e low back 
s t a n d p o i n t why [ c l a i m a n t ] c a n ' t r e t u r n t o h i s r e g u l a r j o b . " Under such c i r c u m 
s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s p h y s i c a l d i s a b i l i t y a l o n e does n o t e n t i t l e 
him t o an award o f permanent t o t a l d i s a b i l i t y . 

C l a i m a n t argues t h a t he i s permanently and t o t a l l y d i s a b l e d under t h e 
" o d d - l o t " d o c t r i n e . I n making such an a s s e r t i o n , c l a i m a n t r e l i e s on t h e o p i n i o n 
o f v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r , McNaught. 
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C l a i m a n t , 60 y e a r s o f age a t h e a r i n g , g r a d u a t e d f r o m h i g h s c h o o l and 
a t t e n d e d o n e - a n d - a - h a l f y e a r s o f c o l l e g e . He i s c a p a b l e o f p e r f o r m i n g l i g h t 
d u t y work, w i t h few r e s t r i c t i o n s . H is p r e v i o u s o c c u p a t i o n s i n c l u d e m e t a l 
p o l i s h i n g , punch o p e r a t o r , and p r o v i d i n g f o s t e r c a r e f o r t h e e l d e r l y . I n a d d i 
t i o n t o h i s compensable back c o n d i t i o n , c l a i m a n t a l s o s u f f e r s f r o m b u r s i t i s i n 
h i s l e f t s h o u l d e r , a t t i m e s d i s a b l i n g , and e x p e r i e n c e s p a i n a s s o c i a t e d w i t h h i s 
r i g h t knee c o n d i t i o n . 

C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r , McNaught, t e s t i f i e d t h a t c l a i m a n t has no 
t r a n s f e r a b l e s k i l l s and, a f t e r c o n s i d e r i n g h i s age, e d u c a t i o n and work e x p e r i 
ence, h i s chances o f o b t a i n i n g employment would be s l i m . However, McNaught 
n o t e d t h a t c l a i m a n t ' s chances o f o b t a i n i n g employment would be im p r o v e d i f he 
was p r o v i d e d w i t h a s s i s t a n c e . McNaught's o p i n i o n as t o c l a i m a n t ' s a b i l i t y t o 
o b t a i n employment i s s o l e l y based on c l a i m a n t ' s r e n d i t i o n o f h i s l i m i t a t i o n s . 
We n o t e , however, t h a t t h e r e i s no o b j e c t i v e m e d i c a l e v i d e n c e t o s u p p o r t t h e 
s e v e r i t y o f p h y s i c a l r e s t r i c t i o n s as s u b j e c t i v e l y r e p o r t e d by c l a i m a n t . 
F u r t h e r , b o t h p h y s i c i a n ' s r e p o r t e d t h a t c l a i m a n t was a b l e t o r e t u r n t o h i s p r e 
v i o u s work, w i t h l i m i t e d r e s t r i c t i o n s . 

W h i l e we c o n s i d e r t h e t e s t i m o n y o f t h e v o c a t i o n a l c o u n s e l o r h e l p f u l i n 
d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , we must t a k e n o t e t h a t t h e 
b a s i s f o r McNaught's c o n c l u s i o n s stem s o l e l y from c l a i m a n t ' s s u b j e c t i v e com
p l a i n t s made e i t h e r t o h i s p h y s i c i a n s o r h i s c o u n s e l o r . Because t h e s u b j e c t i v e 
c o m p l a i n t s a r e n o t s u p p o r t e d by any o b j e c t i v e m e d i c a l e v i d e n c e , we do n o t g i v e 
much w e i g h t t o c l a i m a n t ' s s u b j e c t i v e o p i n i o n s as t o h i s r e s t r i c t i o n s i n d e t e r 
m i n i n g e x t e n t o f d i s a b i l i t y . We f i n d t h e o p i n i o n s o f Drs. Kaesche and Gambee 
more p e r s u a s i v e . T h e r e f o r e , we conclude t h a t c l a i m a n t i s n o t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d under t h e " o d d - l o t " d o c t r i n e . 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

The R e f e r e e found t h a t c l a i m a n t f a i l e d t o meet h i s burden o f p r o v i n g t h a t 
he s u f f e r e d a l o s s o f e a r n i n g c a p a c i t y g r e a t e r t h a n t h e 30 p e r c e n t awarded by 
D e t e r m i n a t i o n Order. We agree. 

The e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y i s measured by t h e 
permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . B a r r e t t v. D 
& H D r v w a l l , 300 Or 325 (1 9 8 5 ) , c l a r i f i e d , 300 Or 553 ( 1 9 8 6 ) . I t i s c l a i m a n t ' s 
b u r den t o p r o v e he has i n c u r r e d a permanent l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s Oc t o b e r 1986 i n j u r y . Hutcheson v. Weyerhaeuser Co.. 288 Or 51 ( 1 9 7 9 ) . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l 
i t y , c o n s i d e r a t i o n i s g i v e n t o h i s p h y s i c a l impairment as r e f l e c t e d i n t h e medi
c a l r e c o r d and t e s t i m o n y a t h e a r i n g . G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . R e le
v a n t s o c i a l and v o c a t i o n a l f a c t o r s a r e c o n s i d e r e d i n t h e t o t a l i t y o f t h e c i r c u m 
s t a n c e s . See f o r m e r OAR 436-30-380 e t seq. The r u l e s a r e m e r e l y g u i d e l i n e s 
used i n t h e e v a l u a t i o n o f t h e e x t e n t o f permanent p a r t i a l d i s a b i l i t y . They a r e 
n o t m e c h a n i c a l l y a p p l i e d . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505 (1 9 8 4 ) . 

Both c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon and t h e i n d e p e n d e n t m e d i c a l 
examiner r e p o r t e d t h a t c l a i m a n t was a b l e t o r e t u r n t o l i g h t d u t y work and n o t e d 
l i m i t a t i o n s o n l y i n t h e areas o f p r o l o n g e d s t a n d i n g and s t o o p i n g f o r w a r d . 
F u r t h e r , Dr. Gambee s p e c i f i c a l l y n o t e d t h a t he c o u l d f i n d no o b j e c t i v e f i n d i n g s 
t o w a r r a n t w o r k i n g r e s t r i c t i o n s . 

A f t e r c o n s i d e r i n g t h e m e d i c a l and t e s t i m o n i a l e v i d e n c e , we c o n c l u d e t h a t 
c l a i m a n t ' s p r i o r award o f 30 p e r c e n t unscheduled permanent d i s a b i l i t y a p p r o p r i 
a t e l y compensates him f o r h i s l o s s o f e a r n i n g c a p a c i t y due t o h i s compensable 
back i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d September 13, 1988, i s a f f i r m e d . 
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I n t h e M a t t e r o f the.Compensation o f 
JOE STOUT, Claimant 

WCB Case No. 88-13659 
ORDER ON REVIEW 

Ch a r l e s E. Woods, Claimant A t t o r n e y 
Gary T. Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
F o s t e r ' s o r d e r t h a t : (1) d i r e c t e d i t t o pay a d d i t i o n a l t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n ; (2) assessed p e n a l t i e s and a t t o r n e y fees f o r an u n r e a s o n a b l e d e l a y o r 
r e f u s a l t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s ; (3) d i r e c t e d SAIF t o pay 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m ; and (4) assessed a p e n a l t y - r e l a t e d a t t o r n e y 
f e e f o r l a t e payment o f m e d i c a l b i l l s . On r e v i e w , t h e i s s u e s a r e t e m p o r a r y 
t o t a l d i s a b i l i t y , m e d i c a l s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , 24 y e a r s o l d a t h e a r i n g , has c e r e b r a l p a l s y . A l t h o u g h he 
has p r e v i o u s l y worn b r a c e s on b o t h l e g s , i n November 1987, c l a i m a n t wore a l e g 
b r a c e on t h e l e f t l e g o n l y . 

On November 17, 1987, c l a i m a n t was sweeping a t work when he t w i s t e d 
h i s r i g h t l o w e r l e g . C l a i m a n t had cramping i n h i s l o w e r l e g m u s c les, and 
a l t h o u g h he co m p l e t e d h i s s h i f t , he was unable t o work t h e f o l l o w i n g day. He 
t r e a t e d w i t h Dr. Holme, M.D., who a u t h o r i z e d two days t i m e l o s s . C l a i m a n t 
r e t u r n e d t o work a f t e r t h e n e x t weekend and t h e employer t r a n s f e r r e d h im t o 
l i g h t e r d u t i e s and fewer hours o f j a n i t o r i a l work. 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on November 2 1 , 1987, and h i s 
d o c t o r r e p o r t e d no permanent impairment. 

I n J a n u a r y 1988, c l a i m a n t missed s e v e r a l days o f work due t o p a i n i n 
h i s r i g h t l o w e r l e g . On March 24, 1988, c l a i m a n t sought t r e a t m e n t f r o m Dr. 
Holme when he t w i s t e d h i s l o w e r r i g h t l e g a t work. Dr. Holme a d v i s e d c l a i m a n t 
t o t a k e t h e r e s t o f t h e week o f f from work. On A p r i l 5, 1988, c l a i m a n t missed 
one hour o f work t o t r e a t w i t h Dr. Holme. He d i d n o t miss work a t any o t h e r 
t i m e d u r i n g t h a t month. 

A t h e a r i n g , SAIF conceded payment o f Dr. Holme's November 1987 b i l l , 
b u t d e n i e d t h e March and A p r i l 1988 b i l l s on t h e grounds t h a t t h e b i l l i n g s were 
n o t compensably r e l a t e d t o t h e c l a i m . SAIF r e c e i v e d t h e b i l l i n g s one month 
p r i o r t o t h e h e a r i n g . 

SAIF p a i d t i m e l o s s f o r November 20, 1987, b u t d e n i e d t i m e l o s s f r o m 
March 23 t o March 26 as u n r e l a t e d t o t h e compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y 

The R e feree fo u n d t h a t c l a i m a n t ' s i n a b i l i t y t o work on A p r i l 14 and 
15, 1988, was d i r e c t l y r e l a t e d t o h i s i n d u s t r i a l i n j u r y . He concluded, t h a t t i m e 
l o s s s h o u l d have been p a i d t o c l a i m a n t f o r t h o s e d a t e s . We d i s a g r e e . 

We c o n c l u d e t h a t t i m e l o s s i s n o t a p p r o p r i a t e because c l a i m a n t has 
f a i l e d t o p r o v i d e m e d i c a l e v i d e n c e t h a t t h e t i m e l o s s was due t o h i s compensable 
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i n j u r y . Whether c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y on A p r i l 14 
and 15, 1988, depends upon whether t h e evidence shows t h a t he was d i s a b l e d on 
t h o s e d a t e s due t o t h e compensable i n j u r y . ORS 656.210; B o t e f u r v. C i t y o f 
C r e s w e l l , 84 Or App 627 (1 9 8 7 ) . 

C l a i m a n t was r e l e a s e d f o r r e g u l a r work on November 2 1 , 1987, and was 
d e c l a r e d t o be m e d i c a l l y s t a t i o n a r y on t h a t d a t e . C l a i m a n t ' s p h y s i c i a n , Dr. 
Holme, r e p o r t e d t h a t t h e r e was no permanent impairment f r o m t h e i n j u r y . 

A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t he d i d n o t miss t i m e f r o m work 
on A p r i l 14 o r 15, 1988. Even i f he had t e s t i f i e d t o t i m e o f f work, we conclude 
t h a t c l a i m a n t ' s t e s t i m o n y a l o n e would be i n s u f f i c i e n t because c l a i m a n t s u f f e r e d 
f r o m a noncompensable c o n d i t i o n ( c e r e b r a l p a l s y ) , w h i c h a l s o a f f e c t e d h i s r i g h t 
l e g . See U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper, 76 Or App 105 (1985) (when c a u s a t i o n i n a case i s a complex 
m e d i c a l q u e s t i o n , competent m e d i c a l evidence i s r e q u i r e d ) . Thus, a l t h o u g h 
c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h e i s s u e l a r g e l y t u r n s on 
an a n a l y s i s o f t h e m e d i c a l evidence. We t h e r e f o r e f i n d t h a t c l a i m a n t has n o t 
shown t h a t , as o f A p r i l 14 o r 15, he was d i s a b l e d due t o h i s compensable c o n d i 
t i o n . 

P e n a l t i e s and A t t o r n e y Fees f o r Unreasonable R e f u s a l t o Pay Time Loss 

The Referee found t h a t SAIF s h o u l d have p a i d c l a i m a n t ' s t i m e l o s s 
f o r A p r i l 14 and 15. He s u b s e q u e n t l y assessed a 25 p e r c e n t p e n a l t y and an 
a t t o r n e y f e e o f $300. Because c l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y , 
i t f o l l o w s t h a t he i s a l s o n o t e n t i t l e d t o a p e n a l t y o r a t t o r n e y f e e on t h a t 
i s s u e . 

M e d i c a l S e r v i c e s 

The Referee found t h a t SAIF was r e q u i r e d t o pay t h r e e o f c l a i m a n t ' s 
m e d i c a l b i l l s f o r a t o t a l o f $89. SAIF conceded t h a t one o f t h e b i l l s (a $35 
b i l l f o r s e r v i c e s i n November 1987) was compensable. We d i s a g r e e w i t h t h e 
R e f e r e e and c o n c l u d e t h a t c l a i m a n t ' s b i l l s f o r m e d i c a l s e r v i c e s r e n d e r e d on 
March 24 and A p r i l 5, 1988, are n o t compensable. 

For t h e reasons mentioned above, we f i n d t h a t c l a i m a n t has f a i l e d t o 
p r o v e t h a t m e d i c a l s e r v i c e s p r o v i d e d on March 24 and A p r i l 5, 1988, a r e r e l a t e d 
t o h i s compensable i n j u r y . Dr. Holme, c l a i m a n t ' s t r e a t i n g d o c t o r , d i d n o t i n d i 
c a t e how t h e t r e a t m e n t s were r e l a t e d t o c l a i m a n t ' s compensable c o n d i t i o n . 
A c c o r d i n g l y , we f i n d t h a t t h e March and A p r i l b i l l s a r e n o t compensable. 

A t t o r n e y Fee f o r L a t e Payment o f M e d i c a l B i l l s 

The Referee awarded an a t t o r n e y f e e o f $450 f o r SAIF's f a i l u r e t o 
pay m e d i c a l b i l l s . We r e v e r s e t h e Referee's award. 

SAIF conceded a t h e a r i n g t h a t m e d i c a l t r e a t m e n t p r o v i d e d i n November 
1987 was compensable. However, SAIF's c l a i m s examiner c r e d i b l y t e s t i f i e d t h a t 
none o f t h e b i l l s were r e c e i v e d by SAIF u n t i l one month b e f o r e h e a r i n g . A medi
c a l b i l l i s a c l a i m and payment i s n o t due u n t i l 60 days a f t e r t h e c a r r i e r has 
n o t i c e o r knowledge o f t h e c l a i m . ORS 656.262; B i l l y J. Eubanks, 35 Van N a t t a 
131 ( 1 9 8 3 ) . We c o n c l u d e t h a t SAIF's p r o c e s s i n g o f t h e c l a i m was n o t u n t i m e l y , 
as i t d i d n o t r e c e i v e t h e b i l l s u n t i l one month b e f o r e h e a r i n g . 



578 Joe S t o u t , 42 Van N a t t a 576 (1990) 

. • ORDER r. 

The Referee's o r d e r d a t e d September 28, 1988 i s r e v e r s e d i n p a r t . 
Those p o r t i o n s o f t h e Referee's o r d e r which d i r e c t e d t h e SAIF C o r p o r a t i o n t o pay 
te m p o r a r y t o t a l d i s a b i l i t y f o r A p r i l 14 and 15, 1988 and a p e n a l t y t h e r e o n a r e 
r e v e r s e d . That p o r t i o n o f t h e o r d e r which d i r e c t e d SAIF t o pay f o r t h e March 24 
and A p r i l 15, 1988 m e d i c a l s e r v i c e s i s r e v e r s e d . The Referee's p e n a l t y - r e l a t e d 
a t t o r n e y f e e awards are' a l s o r e v e r s e d . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

March 2 1 , 1990 : C i t e as 42 Van N a t t a 578 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LEO S. WALL, Claimant 
WCB Case No. 88-02996 

ORDER ON REVIEW 
Emmons, e t a l . , Claimant. A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Emerson's o r d e r w h i c h s e t a s i d e i t s 
p a r t i a l d e n i a l o f c l a i m a n t ' s low back and r i g h t h i p c o n d i t i o n s . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t has been employed w i t h t h e i n s u r e d s i n c e 1984. He has had i n t e r 
m i t t e n t low back p a i n s i n c e t h e m i d d l e 1960's and i n t e r m i t t e n t r i g h t h i p p a i n 
s i n c e t h e m i d d l e 1970's. I n t h e s i x months p r i o r t o h i s i n d u s t r i a l a c c i d e n t , 
c l a i m a n t had p a i n i n h i s r i g h t h i p and g r o i n area and h i s low back. (Ex. 3 ) . 
I n t h e month b e f o r e h i s i n j u r y he had r i g h t l e g p a i n , low back p a i n and h i p p a i n 
and had been s e e k i n g c h i r o p r a c t i c c a r e f o r t h e s e c o n d i t i o n s f r o m Dr. S c h a e f f e r , 
a c h i r o p r a c t o r . (Ex. 1; T r . 35, 4 5 ) . 

On August 22, 1986, c l a i m a n t a t t e m p t e d t o l i f t a 485 pound drum o f o i l 
w i t h a " b a r r e l wrench" when t h e wrench s l i p p e d and t h e drum s t r u c k and sc r a p e d 
t h e i n s i d e o f c l a i m a n t ' s r i g h t l e g from t h e mid t h i g h t o below t h e knee. 
C l a i m a n t sought t r e a t m e n t from Dr. E n d i c o t t f o r t h e i n j u r y . 

C l a i m a n t f i r s t t o l d E n d i c o t t o f h i s low back, g r o i n and r i g h t l e g p roblems 
i n J u l y 1987. C l a i m a n t d i d n o t t e l l E n d i c o t t o f h i s p r e - i n j u r y low back, g r o i n 
and r i g h t l e g p r oblems. E n d i c o t t r e l a t e s c l a i m a n t ' s low back and r i g h t h i p 
problems t o t h e i n d u s t r i a l i n j u r y . 

E n d i c o t t r e f e r r e d c l a i m a n t t o Dr. Haines f o r t r e a t m e n t o f t h e low back 
c o n d i t i o n i n January 1988. C l a i m a n t d i d n o t t e l l Haines o f h i s p r e - i n j u r y 
d i f f i c u l t i e s w i t h h i s low back, g r o i n , r i g h t h i p and l e g . Haines r e l a t e s 
c l a i m a n t ' s low back and r i g h t l e g problems t o t h e i n d u s t r i a l i n j u r y . 

Dr. Thompson, o r t h o p e d i s t , examined- c l a i m a n t a t t h e r e q u e s t o f t h e i n 
s u r e r . Thompson does n o t r e l a t e t h e low back, g r o i n , r i g h t h i p and l e g c o n d i 
t i o n s t o t h e i n d u s t r i a l i n j u r y . Dr. Altman r e v i e w e d t h e m e d i c a l r e c o r d o n l y . 
He does n o t r e l a t e t h e low back, g r o i n , , r i g h t h i p and l e g c o n d i t i o n s t o t h e 
i n d u s t r i a l i n j u r y . 

C l a i m a n t ' s low back c o n d i t i o n has been diagnosed as m i l d lumbar 
o s t e o a r t h r i t i s . H i s h i p has been diagnosed as h a v i n g e a r l y d e g e n e r a t i v e 
d i s e a s e . 
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CONCLUSIONS OF LAW AND OPINION 
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The R e f e r e e f o u n d c l a i m a n t c r e d i b l e and r e l i e d upon t h e o p i n i o n s o f 
E n d i c o t t and Haines t o conclude t h a t t h e low back and r i g h t h i p c o n d i t i o n s were 
m a t e r i a l l y r e l a t e d t o t h e i n d u s t r i a l i n j u r y . We d i s a g r e e . 

The o p i n i o n s o f b o t h E n d i c o t t and Haines a r e c o n c l u s o r y a n d . i n f e r causa
t i o n based on a t e m p o r a l r e l a t i o n s h i p between t h e i n j u r y and t h e low back and 
h i p symptoms. However, n e i t h e r d o c t o r was aware t h a t c l a i m a n t e x p e r i e n c e d t h e 
same problems b e f o r e t h e i n j u r y . ( T r . 4 5 ) . W i t h o u t t h e knowledge o f t h e s e p r e -
i n j u r y p r o b l e m s , and w i t h o u t an e x p l a n a t i o n based on something more t h a n a 
t e m p o r a l r e l a t i o n s h i p , we do n o t f i n d t h e i r o p i n i o n s p e r s u a s i v e . I n s t e a d , we 
r e l y upon t h e o p i n i o n s o f Altman and Thompson and con c l u d e t h a t c l a i m a n t ' s low 
back, h i p and r i g h t l e g problems a re n o t m a t e r i a l l y r e l a t e d t o t h e i n d u s t r i a l 
i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d October 3, 1988, i s r e v e r s e d . The i n s u r e r ' s 
p a r t i a l d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's $1,800 assessed a t t o r n e y 
f e e award i s r e v e r s e d . 

March 22, 1990 C i t e as 42 Van N a t t a 579 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD A. HOGENSON, Claimant 

WCB Case No. 88-06042 
ORDER ON REVIEW (REMANDING) 

Welch, e t a l . , C l a i m a n t A t t o r n e y s 
Tom Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Ref e r e e P e t e r s o n ' s o r d e r 
t h a t : (1) d e n i e d i t s m o t i o n t o s e t a s i d e an o r d e r o f r e i n s t a t e m e n t o f r e q u e s t 
f o r h e a r i n g ; and (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a 
l e f t hand c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e remand and a g g r a v a t i o n . We r e 
v e r s e and remand. 

FINDINGS OF FACT 

Cl a i m a n t r e q u e s t e d a h e a r i n g on A p r i l 15, 1988. The h e a r i n g was s e t 
f o r J u l y 7, 1988. C l a i m a n t ' s c o u n s e l and t h e employer's c o u n s e l were p r e s e n t , 
b u t c l a i m a n t f a i l e d t o appear. The Referee d i s m i s s e d t h e r e q u e s t f o r h e a r i n g 
s u b j e c t t o r e i n s t a t e m e n t i f c l a i m a n t s u b m i t t e d a r e q u e s t f o r r e i n s t a t e m e n t w h i c h 
s e t f o r t h s u f f i c i e n t e x p l a n a t i o n f o r h i s f a i l u r e t o appear. 

C l a i m a n t s u b m i t t e d an a f f i d a v i t t h a t s t a t e d t h a t he had been unem
p l o y e d i n Oregon and had t r a v e l e d t o Nevada t o seek employment. C l a i m a n t f u r 
t h e r s t a t e d t h a t he had been w i t h o u t funds and was una b l e t o r e t u r n t o Oregon 
f o r t h e h e a r i n g . The Referee found t h a t c l a i m a n t ' s a f f i d a v i t p r o v i d e d good 
r e a s o n and good cause f o r h i s f a i l u r e t o appear. The Referee a c c o r d i n g l y 
o r d e r e d t h e m a t t e r r e i n s t a t e d and a h e a r i n g was h e l d on September 23, 1988. 
C l a i m a n t t e s t i f i e d a t h e a r i n g . 
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The R eferee fo u n d t h a t c l a i m a n t was unable t o appear a t h i s h e a r i n g 
because he was unemployed and c o u l d n o t ' a f f o r d t o t r a v e l f r o m Nevada t o Oregon 
a t t h e t i m e . The Ref e r e e fo u n d t h a t c l a i m a n t ' s reasons f o r f a i l u r e t o appear 
p r o v i d e d good cause and he de n i e d SAIF's m o t i o n t o r e c o n s i d e r t h e o r d e r o f r e i n 
s t a t e m e n t . We do n o t agree t h a t c l a i m a n t has shown e x t r a o r d i n a r y c i r c u m s t a n c e s 
f o r h i s f a i l u r e t o appear. See OAR 438-06-071 and 438-06-081. 

I n a case s i m i l a r t o t h e p r e s e n t one, we r e c e n t l y f o u n d > t h a t a . 
c l a i m a n t ' s i n a b i l i t y t o - a f f o r d t h e c o s t o f a t t e n d i n g t h e h e a r i n g d i d n o t c o n s t i 
t u t e an " e x t r a o r d i n a r y c i r c u m s t a n c e " j u s t i f y i n g postponement. Glenn L. 
Woodraska, 41 Van'Natta 1472 (19 8 9 ) . I n Woodraska, c l a i m a n t had moved f o r p o s t 
ponement o f t h e h e a r i n g on t h e b a s i s t h a t he c o u l d n o t t r a v e l t o Oregon due t o 
h i s f i n a n c i a l and p h y s i c a l c o n d i t i o n s . We d e c l i n e d t o f i n d e x t r a o r d i n a r y c i r 
cumstances and we n o t e d t h a t t h e c o s t o f a t t e n d i n g a h e a r i n g , a l o n g w i t h o t h e r 
l i t i g a t i o n expenses, g e n e r a l l y i s borne by t h e p a r t i e s . C l a i m a n t had r e q u e s t e d 
a h e a r i n g and t h e n chosen t o move t o anot h e r s t a t e , t h e r e f o r e we c o n c l u d e d t h a t 
he was r e q u i r e d t o bear t h e c o s t s o f r e t u r n i n g t o Oregon t o p r o s e c u t e h i s c l a i m . 
I d . 

The R e feree was c o r r e c t t o n o t d i s m i s s t h e h e a r i n g r e q u e s t due t o 
c l a i m a n t ' s f a i l u r e t o appear a t t h e h e a r i n g . See W i l l i a m s v. SAIF, 99 Or App 
367 (1989) ( R e f e r e e s a r e n o t a u t h o r i z e d t o d i s m i s s a c l a i m a n t ' s h e a r i n g r e q u e s t 
because t h e c l a i m a n t does n o t appear a t t h e h e a r i n g where c l a i m a n t ' s c o u n s e l 
does a p p e a r ) . However, because he f a i l e d t o appear a t t h e h e a r i n g and has n o t 
shown e x t r a o r d i n a r y c i r c u m s t a n c e s f o r such f a i l u r e , c l a i m a n t has wa i v e d h i s 
r i g h t t o t e s t i f y . See V a l e n c i a Hinds, 41 Van N a t t a 2238 ( 1 9 8 9 ) . 

A c c o r d i n g l y , we remand t o t h e Referee f o r r e c o n s i d e r a t i o n . He s h a l l 
d e c i d e t h e case w i t h o u t b e n e f i t o f c l a i m a n t ' s testimony.. He s h a l l make whatev e r 
o t h e r e v i d e n t i a r y r u l i n g s t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e , c o n s i d e r i n g 
c l a i m a n t ' s u n a v a i l a b i l i t y t o t e s t i f y o r be cross-examined; The h e a r i n g s h a l l be 
condu c t e d c o n s i s t e n t w i t h o ur i n s t r u c t i o n s i n M a r i o Miranda, 42 Van N a t t a 405 
(F e b r u a r y 1, 1990). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 11 , 1988 i s v a c a t e d . T h i s m a t t e r 
i s remanded t o t h e R eferee f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

March 22, 1990 ; C i t e as 42 Van N a t t a 580 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BETH M. MURDOCK, Claimant 

WCB Case Nos. 87-18096 & 87-18097 
ORDER ON REVIEW 

Ro b e r t s , e t a l . , Defense A t t o r n e y s 
Joseph McNaught ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back s t r a i n ; 
(2) c o n c l u d e d t h a t c l a i m a n t had not e s t a b l i s h e d good cause f o r u n t i m e l y f i l i n g 
o f h i s r e q u e s t f o r h e a r i n g on L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s "new o c c u p a t i o n a l d i s e a s e " c l a i m f o r t h e same c o n d i t i o n ; and (3) 
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u p h e l d L i b e r t y ' s d e n i a l . The i s s u e s on r e v i e w a r e t i m e l i n e s s , c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and t h o s e f i n d i n g s c o n t a i n e d i n 
t h e f i r s t p a r a g r a p h on page f i v e o f t h e o r d e r t h a t r e l a t e t o t h e i s s u e o f t i m e 
l i n e s s . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h a t p o r t i o n o f t h e Referee's C o n c l u s i o n s and O p i n i o n t h a t r e l a t e 
t o t h e i s s u e o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 

The R e f e r e e made some c o n c l u s i o n s r e g a r d i n g t i m e l i n e s s o f c l a i m a n t ' s r e 
q u e s t f o r r e v i e w on L i b e r t y ' s d e n i a l ; however, he d i d n o t d i s m i s s t h e r e q u e s t 
f o r h e a r i n g on t h a t d e n i a l . L i b e r t y had r a i s e d t h e t i m e l i n e s s i s s u e a t h e a r i n g . 
C l a i m a n t r e q u e s t e d r e v i e w o f t h e Referee's o r d e r w i t h o u t s p e c i f y i n g p a r t i c u l a r 
i s s u e s ; n e i t h e r c l a i m a n t nor e i t h e r i n s u r e r f i l e d a b r i e f . Because we a r e n o t 
c e r t a i n w h i c h i s s u e s were s p e c i f i c a l l y r a i s e d on r e v i e w , we w i l l address a l l 
i s s u e s t h a t were r a i s e d a t h e a r i n g . 

L i b e r t y i s s u e d i t s d e n i a l on September 14, 1987. The d e n i a l was r e c e i v e d 
by c l a i m a n t w i t h i n a few days t h e r e a f t e r and c l a i m a n t c o n s u l t e d w i t h an a t t o r 
ney. The a t t o r n e y corresponded w i t h L i b e r t y on t h e meaning o f t h e d e n i a l , 
a t t e m p t i n g t o c l a r i f y i f t h e i n s u r e r was den y i n g b o t h c o m p e n s a b i l t y and res p o n 
s i b i l i t y o r o n l y r e s p o n s i b i l i t y . C l a r i f i c a t i o n was r e c e i v e d sometime i n October 
1987, b u t t h e a t t o r n e y d i d n o t r e q u e s t a h e a r i n g on t h e d e n i a l u n t i l November 
27, 1987. 

The d a t e o f m a i l i n g , n o t t h e d a t e o f r e c e i p t , s t a r t s t h e r u n n i n g o f t h e 
t i m e w i t h i n w h i c h t h e r e q u e s t f o r h e a r i n g must be r e c e i v e d by t h e H e a r i n g s D i v i 
s i o n . C l a i m a n t ' s r e q u e s t was not r e c e i v e d w i t h i n 60 days. C l a i m a n t s who do n o t 
t i m e l y f i l e t h e i r r e q u e s t have t h e burden t o show good cause f o r f a i l u r e t o 
t i m e l y f i l e . C o g swell v. SAIF, 74 Or App 234 (1 9 8 5 ) . Good cause means t h e same 
k i n d o f " m i s t a k e , i n a d v e r t a n c e , s u r p r i s e o r exc u s a b l e n e g l e c t " t h a t would a l s o 
p e r m i t r e l i e f f r o m d e f a u l t judgment under ORCP 71B o r f o r m e r ORS 18.160. Brown 
v. EBI. 289 Or 455 (1 9 8 0 ) . 

The n e g l i g e n c e o f an a t t o r n e y i n f i l i n g t h e r e q u e s t f o r h e a r i n g i s n o t 
good cause. S e k e r m e s t r o v i c h v. SAIF, 280 Or 723 (1 9 7 7 ) . The r e q u e s t f o r h e a r 
i n g i n t h i s m a t t e r s h o u l d have been d i s m i s s e d as r e q u e s t e d by L i b e r t y . 

ORDER 

The Referee's o r d e r d a t e d September 9, 1988 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . The o r d e r i s m o d i f i e d t o d i s m i s s t h e r e q u e s t f o r h e a r i n g on t h e 
d e n i a l i s s u e d by L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n . The re m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . A c l i e n t - p a i d f e e o f $649.50 i s approved, p a y a b l e by L i b e r t y 
t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD F. SCHEELAR, Claimant 

WCB Case No. 88-04593 
ORDER ON REVIEW 

A l l e n , S t o r t z e t a l . , C l a i m a n t A t t o r n e y s 
Cooney, Moscato & Crew, Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee F o s t e r ' s o r d e r t h a t : 
(1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a back i n 
j u r y f r o m 15 p e r c e n t (48 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O r d e r , t o 40 
p e r c e n t (128 d e g r e e s ) ; (2) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g from 20 p e r c e n t (30 d e g r e e s ) , 
as awarded by D e t e r m i n a t i o n Order, t o 30 p e r c e n t (45 d e g r e e s ) ; ( 3 ) i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f 
t h e r i g h t l e g f r o m 20 p e r c e n t (30 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, 
t o 30 p e r c e n t (45 d e g r e e s ) ; and (4) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t arm f r o m 20 p e r c e n t 
(38.40 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 30 p e r c e n t (57.60 de
gr e e s ) . On r e v i e w , t h e i s s u e s a r e e x t e n t o f scheduled and un s c h e d u l e d d i s a b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t ' s c o r r e c t age was 60 y e a r s . 

Dr. Grewe measured c l a i m a n t ' s c e r v i c a l range o f m o t i o n as: f l e x i o n , 30 
degrees; e x t e n s i o n , 20 degrees; l a t e r a l r i g h t , 30 degrees; l a t e r a l l e f t , 30 de
g r e e s ; r o t a t i o n , 80 degrees. Claimant e x p e r i e n c e s severe p a i n d a i l y i n h i s 
r i g h t s h o u l d e r , made worse w i t h use o f h i s r i g h t arm. He has d i f f i c u l t y d r i v 
i n g , s t e e r s o n l y w i t h h i s l e f t hand, and cannot t u r n and back h i s c a r . 

C l a i m a n t ' s l o s s o f g r i p and muscle s t r e n g t h i n h i s r i g h t arm i s o f ne u r o 
l o g i c a l o r i g i n . Dr. Grewe r a t e d h i s l o s s o f g r i p s t r e n g t h a t 25 p e r c e n t and 
l o s s o f b i c e p s / t r i c e p s s t r e n g t h a t 20 p e r c e n t . C l a i m a n t has sens o r y l o s s and 
a s s o c i a t e d p a i n t h a t i n t e r f e r e s w i t h f u n c t i o n i n h i s r i g h t f o r e a r m and l a t e r a l 
arm. C l a i m a n t can p e r f o r m o n l y s e d e n t a r y work and i s un a b l e t o c a r r y h i s i n s u r 
ance b i n d e r s o r any w e i g h t over about a pound w i t h h i s r i g h t arm. He o c c a s i o n 
a l l y d r o p s cups o r g l a s s e s when h i s r i g h t arm goes numb. 

C l a i m a n t must t a k e Coumadin f o r t h e c h r o n i c t h r o m b o p h l e b i t i s i n b o t h l e g s 
He wears e x t r a - s t r o n g s u p p o r t hose t o c o n t r o l t h e edema, b u t t h e y a r e n o t com
p l e t e l y e f f e c t i v e . He has m i l d p a i n i n b o t h l e g s from t h e edema f o r t h e f i r s t 
two h o u r s i n t h e mo r n i n g , a f t e r w h i c h t h e p a i n becomes p r o g r e s s i v e l y worse. 
O c c a s i o n a l l y he must have h i s r i g h t s t o c k i n g removed because o f t h e p a i n . He 
t h e n l e a v e s work i n o r d e r t o e l e v a t e h i s l e g s . He has f a l l e n s e v e r a l t i m e s 
because o f numbness i n t h e bottoms o f h i s f e e t a t t r i b u t a b l e t o t h e edema. 
Because c l a i m a n t cannot s i t f o r extended p e r i o d s , h i s d r i v i n g i s l i m i t e d t o a 
50 - m i l e r a d i u s ; because o f t h e i n c r e a s e i n p a i n d u r i n g t h e day, he must a r r a n g e 
l o n g i n t e r v i e w s f o r t h e morning hours. 

C l a i m a n t can no l o n g e r walk f a s t , j o g , k n e e l , s q u a t , dance, do housework, 
or p l a y b a s k e t b a l l w i t h h i s sons. He i s home-bound i n t h e e v e n i n g s , w h i c h he 
spends i n a r e c l i n e r e l e v a t i n g h i s f e e t i n o r d e r t o reduce t h e p r e s s u r e on h i s 
l e g s . 
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The Board adopts t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g comment. 
The employer argued t h a t t h e Referee s h o u l d n o t have r e l i e d on t r e a t i n g 

p h y s i c i a n Grewe's impairment r a t i n g t o i n c r e a s e c l a i m a n t ' s d i s a b i l i t y awards. 
Grewe r a t e d i m p a i r m e n t o f t h e whole person and d i d n o t p r o v i d e s e p a r a t e r a t i n g s 
f o r t h e sc h e d u l e d and unscheduled i n j u r i e s . Moreover, Grewe based h i s r a t i n g on 
an u n i d e n t i f i e d s o u r c e , r a t h e r t h a n t h e Department's c l a i m s e v a l u a t i o n r u l e s o r 
t h e AMA Guides t o t h e E v a l u a t i o n o f Permanent Impairment. 

We agree t h a t t h e Referee e r r e d t o t h e e x t e n t he r e l i e d on Dr. Grewe's 
i m p a i r m e n t r a t i n g . N e v e r t h e l e s s , documented o b j e c t i v e f i n d i n g s and c l a i m a n t ' s 
t e s t i m o n y s u p p o r t t h e Referee's d i s a b i l i t y awards. 

The e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y i s measured by t h e 
permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 
65 6 . 2 1 4 ( 5 ) . To d e t e r m i n e t h e l o s s o f e a r n i n g c a p a c i t y , one c o n s i d e r s p h y s i c a l 
i m p a i r m e n t r e s u l t i n g f r o m t h e compensable i n j u r y and a l l o f t h e r e l e v a n t s o c i a l 
and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e t seq. 

Documented o b j e c t i v e f i n d i n g s e s t a b l i s h s i g n i f i c a n t l o s s o f range o f 
m o t i o n i n c l a i m a n t ' s neck. Cl a i m a n t c r e d i b l y t e s t i f i e d t h a t he s u f f e r s severe 
p a i n i n h i s r i g h t s h o u l d e r t h a t r e s t r i c t s h i s movement and reduces h i s s t r e n g t h . 
We c o n s i d e r t h i s p h y s i c a l impairment a l o n g w i t h c l a i m a n t ' s age o f 60, h i s h i g h 
s c h o o l e d u c a t i o n , h i s v o c a t i o n a l p r e p a r a t i o n , and h i s r e t u r n t o r e g u l a r work. 
We c o n c l u d e t h i s r e c o r d s u p p o r t s t h e Referee's award o f 40 p e r c e n t (128 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r c l a i m a n t ' s neck and r i g h t s h o u l d e r . 

The e x t e n t o f scheduled permanent d i s a b i l i t y i s measured by t h e permanent 
l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e i n d u s t r i a l i n j u r y . ORS 
65 6 . 2 1 4 ( 2 ) . Dr. Grewe i d e n t i f i e d measurable l o s s o f g r i p s t r e n g t h and l o s s o f 
b i c e p s / t r i c e p s s t r e n g t h . Claimant c r e d i b l y t e s t i f i e d t o a h i g h l y d i m i n i s h e d 
l o s s o f s t r e n g t h i n h i s r i g h t arm. Claimant has c h r o n i c t h r o m b o p h l e b i t i s i n 
b o t h l e g s . He c r e d i b l y t e s t i f i e d t o marked edema i n each o f h i s l e g s , o n l y 
p a r t i a l l y c o n t r o l l e d by e l a s t i c s u p p o r t s , t h a t has r e s u l t e d i n e x t e n s i v e 
c u r t a i l m e n t o f h i s p r e - i n j u r y a c t i v i t i e s . We conclu d e t h i s r e c o r d s u p p o r t s t h e 
Ref e r e e ' s s c h e d u l e d permanent d i s a b i l i t y awards o f 30 p e r c e n t (57.60 degrees) 
f o r t h e r i g h t arm; 30 p e r c e n t (45 degrees) f o r t h e l e f t l e g ; and 30 p e r c e n t (45 
degrees) f o r t h e r i g h t l e g . 

ORDER 

The Refer e e ' s o r d e r d a t e d J u l y 6, 1988, as amended J u l y 8, 1988, i s 
a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a $700 
assessed f e e , p a y a b l e by t h e s e l f - i n s u r e d employer. We approve a c l i e n t - p a i d 
f e e , n o t t o exceed $2,073.50, payable by t h e employer t o i t s c o u n s e l . 

March 22, 1990 C i t e as 42 Van N a t t a 583 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ELDON L. SEEDER, Claimant 

WCB Case Nos. 87-15629 & 87-15628 
ORDER ON REVIEW 

Becker & Hunt, Claimant A t t o r n e y s 
Thomas She r i d a n ( S a i f ) , Defense A t t o r n e y 

Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
McGeorge's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
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f o r h i s low back c o n d i t i o n ; and (2) u p h e l d L i b e r t y N orthwest I n s u r a n c e C o r p o r a 
t i o n ' s "new i n j u r y " d e n i a l o f t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

T h i s i s a case i n v o l v i n g one employer and two i n s u r e r s . The em
p l o y e r was i n s u r e d by SAIF u n t i l J u l y 1, 1986, when i t began coverage w i t h 
L i b e r t y N o r t h w e s t . 

C l a i m a n t , 45 a t t i m e o f h e a r i n g , began w o r k i n g f o r t h e e m p l o y e r . i n 
a p p r o x i m a t e l y 1979, as a l a c q u e r f i n i s h e r o f br a s s p a r t s . I n March 1985, he 
s u s t a i n e d an i n j u r y t o h i s low back and l e f t l ower e x t r e m i t y . S h o r t l y t h e r e 
a f t e r , he f i l e d an i n d u s t r i a l i n j u r y c l a i m and sought t r e a t m e n t f r o m Dr. 
Eubanks, M.D. Dr. Eubanks diagnosed a lu m b o s a c r a l s t r a i n . SAIF a c c e p t e d t h e 
c l a i m as a n o n d i s a b l i n g i n j u r y . 

C l a i m a n t r e t u r n e d t o h i s a t - i n j u r y j o b w i t h o u t r e s t r i c t i o n . How
e v e r , he c o n t i n u e d t o e x p e r i e n c e p a i n i n h i s low back and l e f t l e g . On A p r i l 4, 
1986, he r e i n j u r e d h i m s e l f a t work. He was examined by Dr. Sm i t h , M.D., on 
A p r i l 9, 1986. Dr. Smith o r d e r e d lumbar x - r a y s and r e l e a s e d c l a i m a n t t o work 
w i t h r e s t r i c t i o n s on l i f t i n g . The x- r a y s r e v e a l e d d e g e n e r a t i v e changes, b u t no 
s i g n s o f d i s c p r o t r u s i o n o r h e r n i a t i o n . 

A f t e r a f o l l o w - u p e x a m i n a t i o n w i t h Dr. Smith i n May 1986, c l a i m a n t 
went w i t h o u t f u r t h e r m e d i c a l a t t e n t i o n u n t i l he r e t u r n e d i n November 1986. Dr. 
Smith t h e n r e f e r r e d c l a i m a n t t o a p h y s i c a l t h e r a p i s t f o r a p p r o x i m a t e l y one month 
o f r e g u l a r t r e a t m e n t s . 

I n e a r l y May 1987, c l a i m a n t e x p e r i e n c e d low back p a i n as w e l l as 
p a i n and numbness i n h i s l e f t h i p , t h i g h and knee. C l a i m a n t r e t u r n e d t o Dr. 
Smith on May 20, 1987. Dr. Smith o r d e r e d a CAT Scan w h i c h r e v e a l e d d i s c 
h e r n i a t i o n s a t L4-5 and L5-S1. As a r e s u l t , Dr. Smith t o o k c l a i m a n t o f f work 
and recommended a two-week p e r i o d o f bed r e s t . S h o r t l y t h e r e a f t e r , c l a i m a n t 
f i l e d an a g g r a v a t i o n c l a i m w i t h SAIF and a "new i n j u r y " c l a i m w i t h L i b e r t y 
N o r t h w e s t . Both c l a i m s were d e n i e d . 

C l a i m a n t began t r e a t i n g w i t h Dr. T r a i l , M.D., i n J u l y 1987. 

I n October 1987, an ORS 656.307 o r d e r i s s u e d d e s i g n a t i n g SAIF as t h e 
p a y i n g a g e n t . The .307 o r d e r found t h a t w h i l e c l a i m a n t was employed by L i b e r t y 
N o r t h w e s t ' s i n s u r e d , c l a i m a n t ' s weekly wage was $261.25. W h i l e c l a i m a n t was em
p l o y e d by SAIF's i n s u r e d , h i s weekly wage was $200. Based on t h e w e e k l y wages 
a t t h e t i m e o f i n j u r y , t h e t emporary t o t a l d i s a b i l i t y r a t e s e f f e c t i v e O c t o b e r 7, 
1987 w o uld be $179.37 and $146.02, r e s p e c t i v e l y . 

I n November 1987, c l a i m a n t underwent c o r r e c t i v e low back s u r g e r y . 

C l a i m a n t ' s symptoms p r o g r e s s i v e l y worsened f o l l o w i n g h i s March 1985 
and A p r i l 1986 i n j u r i e s . H i s work a c t i v i t i e s w h i l e L i b e r t y was t h e i n s u r e r d i d 
n o t i n d e p e n d e n t l y c o n t r i b u t e t o a worsening o f h i s u n d e r l y i n g c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The R eferee fo u n d t h a t t h e r e was eviden c e o f " a c t u a l c a u s a t i o n " d u r 
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i n g t h e t i m e SAIF was on t h e r i s k , and he concluded t h a t SAIF remained r e s p o n s i 
b l e f o r c l a i m a n t ' s d i s a b l i n g c o n d i t i o n . We agree t h a t SAIF i s r e s p o n s i b l e b u t 
we base o u r c o n c l u s i o n upon 'the f o l l o w i n g r e a s o n i n g . 

The d e t e r m i n a t i v e l e g a l i n q u i r y c o n c e r n i n g r e s p o n s i b i l i t y i s whether 
c l a i m a n t ' s work w h i l e L i b e r t y was on t h e r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f h i s compensable; u n d e r l y i n g c o n d i t i o n . Hensel Phelps C o n s t r u c t i o n 
v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . Claimant need n o t have e x p e r i e n c e d a t r a u m a t i c 
i n c i d e n t . Home Ins:- v>. EBI,• 76 Or App 112 (1985)..., I n t h i s case he d i d n o t . 
The p i v o t a l q u e s t i o n i s a complex one, t h e answer t o w h i c h i s dependent upon ex
p e r t m e d i c a l o p i n i o n . Kassahn v. P u b l i s h e r s Paper, 76 Or App 105 ( 1 9 8 5 ) . 

There a r e t h r e e m e d i c a l o p i n i o n s i n t h i s case. None, however, 
p e r s u a s i v e l y s u p p o r t t h e p r o p o s i t i o n t h a t c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n 
worsened as a r e s u l t o f h i s work a c t i v i t i e s a f t e r J u l y 1, 1986 ( t h e d a t e t h e em
p l o y e r changed i t s coverage from SAIF t o L i b e r t y N o r t h w e s t ) . Dr. Smith's l a s t 
o p i n i o n was g i v e n i n May 1986. A c c o r d i n g t o Dr. S m i t h , c l a i m a n t had a 
" r e c u r r e n t l u m b o s a c r a l s t r a i n " t h a t was e x a c e r b a t e d by h i s work a c t i v i t i e s and 
t h a t , i n t u r n , e x a c e r b a t e d h i s u n d e r l y i n g d e g e n e r a t i v e j o i n t d i s e a s e . 

Dr. S t e w a r t r e p o r t e d t h a t : 

"By n a t u r e o f t h e ( c l a i m a n t ' s ) h i s t o r y , i t i n d i c a t e s 
t h a t h i s i n j u r y i n March o f 1985 most l i k e l y r e 
s o l v e d and was s t a t i o n a r y . He was d o i n g w e l l u n t i l 
he had a new i n j u r y i n A p r i l o f 1986, b u t I guess 
t h a t i s n e i t h e r here nor t h e r e . " 

L a s t l y , Dr. T r a i l i n c o r r e c t l y s t a t e d t h a t c l a i m a n t " f i r s t s u s t a i n e d 
i n j u r y t o h i s l o w e r back area around 5/6/87. P r i o r t o t h a t h i s c o m p l a i n t was 
upper back p a i n . " Given Dr. T r a i l ' s i n c o r r e c t h i s t o r y , we do n o t f i n d h i s 
o p i n i o n t o be p e r s u a s i v e . 

C l a i m a n t ' s compensable i n j u r y o f March 1985 was a c c e p t e d as a 
n o n d i s a b l i n g lumbar " s t r a i n . " X-rays t a k e n s h o r t l y t h e r e a f t e r were " n e g ( a t i v e ) 
f o r p a t h o l o g y . " A f t e r s e v e r a l days o f f work, c l a i m a n t r e t u r n e d t o h i s r e g u l a r 
j o b w i t h o u t r e s t r i c t i o n . T h e r e a f t e r , he went w i t h o u t m e d i c a l t r e a t m e n t f o r o v e r 
a y e a r u n t i l h i s f l a r e - u p o f A p r i l 1986. A d d i t i o n a l X-rays t a k e n a t t h a t t i m e 
r e v e a l e d d e g e n e r a t i v e changes. I n May 1987, c l a i m a n t ' s low back p a i n i n c r e a s e d . 
A CAT scan t a k e n t h e f o l l o w i n g month r e v e a l e d d i s c h e r n i a t i o n s a t L4-5 and L5-
S l . As a r e s u l t , he was t a k e n o f f work and e v e n t u a l l y underwent c o r r e c t i v e 
s u r g e r y . 

We a r e u n a b l e t o f i n d r e l i a b l e m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s work 
a c t i v i t i e s a f t e r J u l y 1, 1986, i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h i s 
u n d e r l y i n g c o n d i t i o n . I n a d d i t i o n , c l a i m a n t ' s t e s t i m o n y i n d i c a t e s t h a t h i s 
symptoms had p r o g r e s s i v e l y worsened over a l o n g p e r i o d o f t i m e f o l l o w i n g h i s 
compensable i n j u r y . We, t h e r e f o r e , f i n d t h a t SAIF remains r e s p o n s i b l e f o r 
c l a i m a n t ' s low back c o n d i t i o n . 

A c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s 
r e n d e r e d on Board r e v i e w when a c a r r i e r i n i t i a t e s r e v i e w o f an i s s u e w h i c h 
t h r e a t e n s c l a i m a n t ' s e n t i t l e m e n t t o r e c e i v e compensation o r t h e amount o f t h a t 
c o m p ensation, and t h e Board d e t e r m i n e s t h a t " t h e compensation awarded t o t h e 
c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r reduced." ORS 6 5 6 . 3 8 2 ( 2 ) ; B a h l e r v. M a i l -
W e l l Envelope Co., 60 Or App 90, 93-94 (1 9 8 2 ) . 

Here, L i b e r t y ' s weekly temporary t o t a l d i s a b i l i t y r a t e i s a p p r o x i 
m a t e l y $61 more t h a n t h a t o f SAIF. The amount o f c l a i m a n t ' s compensation was 
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n o t a t r i s k on r e v i e w because t h e p a r t y t h a t sought r e v i e w , SAIF, had t h e l o w e r 
t e m p o r a r y d i s a b i l i t y r a t e . Had i t p r e v a i l e d i n e s t a b l i s h i n g t h a t L i b e r t y was 
r e s p o n s i b l e , c l a i m a n t ' s compensation would have been i n c r e a s e d , n o t de c r e a s e d . 
Under such c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a c a r r i e r - p a i d 
f e e f o r s e r v i c e s on Board r e v i e w . See C u r t i s R. Keys, 42 Van N a t t a 183 ( 1 9 9 0 ) . 

ORDER 

The Referee's o r d e r d a t e d March 16, 1988 i s a f f i r m e d . A c l i e n t - p a i d 
f e e , p a y a b l e f r o m L i b e r t y N orthwest t o i t s a t t o r n e y , n o t t o exceed $654, i s 
approved. 

March 1. 1990 C i t e as 42 Van N a t t a 586 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBBIE J . WILSON, Claimant 

WCB Case No. 88-07477 
ORDER ON REVIEW (REMANDING) 

M y r i c k , e t a l . , C l a i m a n t A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g due t o c l a i m a n t ' s f a i l u r e t o appear a t t h e t i m e 
and p l a c e s e t f o r h e a r i n g . C l a i m a n t seeks t o have t h e d i s m i s s a l s e t a s i d e and 
t o have t h e m a t t e r remanded t o t h e Hearings D i v i s i o n f o r a h e a r i n g on t h e 
m e r i t s . We r e v e r s e and remand. 

ISSUE 

Whether c l a i m a n t ' s r e q u e s t f o r h e a r i n g s h o u l d have been d i s m i s s e d due t o 
c l a i m a n t ' s f a i l u r e t o appear. 

FINDINGS OF FACT 

On J u l y 28, 1988, t h e i n s u r e r ' s a t t o r n e y and c l a i m a n t ' s a t t o r n e y appeared 
a t h e a r i n g . C l a i m a n t , who l i v e s i n C a l i f o r n i a , d i d n o t appear. C l a i m a n t ' s 
a t t o r n e y moved f o r a postponement. The i n s u r e r ' s a t t o r n e y moved f o r a d i s 
m i s s a l . The Re f e r e e c i t e d f o r m e r OAR 438-06-071 as a u t h o r i t y and i n d i c a t e d on 
t h e r e c o r d t h a t he would d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

On August 3, 1988, t h e Referee i s s u e d an o r d e r o f d i s m i s s a l s u b j e c t t o r e 
i n s t a t e m e n t upon a showing o f good cause w i t h i n 14 days. The good cause showing 
was t o have i n c l u d e d an a f f i d a v i t f r o m c l a i m a n t as t o why she d i d n o t appear a t 
t h e s c h e d u l e d h e a r i n g . On August 30, 1988, based on an a f f i d a v i t r e c e i v e d by 
t h e R e f e r e e on August 22, 1988, t h e Referee v a c a t e d t h e d i s m i s s a l o f August 3, 
1988, and r e i n s t a t e d t h e r e q u e s t f o r h e a r i n g . On September 20, 1988, t h e 
Re f e r e e , a f t e r a m o t i o n t o r e c o n s i d e r , i s s u e d an o r d e r o f d i s m i s s a l . The 
Referee d i d n o t address c l a i m a n t ' s m o t i o n f o r postponement i n h i s d i s m i s s a l 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

We r e c e n t l y h e l d t h a t , under t h e r u l e i n e f f e c t a t t h e t i m e o f t h i s h e a r 
i n g , t h e R e f e r e e has an o b l i g a t i o n t o c o n s i d e r a m o t i o n f o r postponement even 
a f t e r an o r d e r o f d i s m i s s a l has e n t e r e d . Mark R. L u t h y , 41 Van N a t t a 2132 
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( 1 9 8 9 ) . I n t h i s case, t h e m o t i o n was made b e f o r e t h e h e a r i n g . The Referee 
s h o u l d have d e c i d e d whether a postponement was w a r r a n t e d . 

587 

Based on t h e r e c o r d b e f o r e us, we cannot d e t e r m i n e whether t h i s m a t t e r 
s h o u l d have been postponed. We, t h e r e f o r e , f i n d t h a t t h e r e c o r d has been incom
p l e t e l y d e v e l o p e d . See ORS 656.295(5). 

We f u r t h e r c o n c l u d e t h a t t h e Referee was i n c o r r e c t i n d i s m i s s i n g t h e hear
i n g r e q u e s t based on c l a i m a n t ' s f a i l u r e t o appear a t t h e h e a r i n g . W i l l i a m s v. 
SAIF, 99 Or App 367 (1 9 8 9 ) ; M a r i o Miranda, 42 Van N a t t a 405 ( 1 9 9 0 ) . 

A c c o r d i n g l y , t h i s case i s remanded t o t h e Referee f o r r e c o n s i d e r a t i o n . I f 
t h e R e f e r e e d e t e r m i n e s t h a t a postponement o f t h e J u l y 28, 1988 h e a r i n g s h o u l d 
have been g r a n t e d , t h e Referee s h a l l proceed w i t h a h e a r i n g on t h e m e r i t s . I f 
t h e R e f e r e e d e t e r m i n e s t h a t a postponement o f t h e J u l y 28, 1988 h e a r i n g s h o u l d 
n o t be g r a n t e d , t h e Referee s h a l l proceed w i t h a h e a r i n g on t h e m e r i t s b u t s h a l l 
n o t r e c e i v e any e x h i b i t w h i c h was not s u b m i t t e d i n c o n n e c t i o n w i t h t h e p r i o r 
h e a r i n g , n o t a l l o w any w i t n e s s , i n c l u d i n g c l a i m a n t , t o t e s t i f y who was n o t 
a v a i l a b l e t o and p l a n n i n g on t e s t i f y i n g a t t h e p r i o r h e a r i n g o r under subpoena 
t o t e s t i f y a t t h e h e a r i n g . 

ORDER 

The Referee's o r d e r , d a t e d September 20, 1988, i s v a c a t e d . C l a i m a n t ' s 
h e a r i n g r e q u e s t i s r e i n s t a t e d , and t h i s case i s remanded t o t h e Re f e r e e f o r f u r 
t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

March 26, 1990 C i t e as 42 Van N a t t a 587 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
IOLA P. CARR, Claimant 
WCB Case No. 87-17373 

ORDER ON REVIEW 
Pet e r O. Hansen, Cla i m a n t A t t o r n e y 
R o b e r t s , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a l e f t knee c o n d i t i o n ; and (2) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r p s y c h i a t r i c t r e a t m e n t . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and m e d i c a l s e r v i c e s . We a f f i r m i n 
p a r t , m o d i f y i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o her r i g h t arm and knee i n A p r i l 
1977. The i n j u r y o c c u r r e d when she s l i p p e d and f e l l w h i l e w o r k i n g as a f i n i s h 
g r i n d a t t e n d a n t f o r t h e employer. Claimant i n i t i a l l y sought t r e a t m e n t f o r p r o b 
lems w i t h h e r r i g h t arm (elbow) . That c l a i m was c l o s e d by a J u l y 1978 D e t e r m i 
n a t i o n Order w h i c h awarded c l a i m a n t 5 p e r c e n t scheduled permanent d i s a b i l i t y . 
An October 1978 S t i p u l a t i o n i n c r e a s e d c l a i m a n t ' s s c h e d u l e d award t o 15 p e r c e n t . 

C l a i m a n t e x p e r i e n c e d no s i g n i f i c a n t problems w i t h h er r i g h t knee u n t i l 
F e b r u a r y 1980 when she sought t r e a t m e n t from Dr. B e r s e l l i , o r t h o p e d i s t . Dr. 
B e r s e l l i p e r f o r m e d a r t h r o s c o p i c s u r g e r y i n February 1980. I n January 1981, 
B e r s e l l i p e r f o r m e d a n o t h e r a r t h r o s c o p y , a p a t e l l a r shave and a l a t e r a l r e t i n a c u -
l a r r e l e a s e . 
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I n November 1981, c l a i m a n t began t o e x p e r i e n c e p a i n i n her l e f t knee. I n 
August 1981, c l a i m a n t sought t r e a t m e n t from Dr. C o l i s t r o , p s y c h o l o g i s t , f o r 
r e a c t i v e d e p r e s s i o n . The i n s u r e r accepted t h e p s y c h o l o g i c a l p r o b l e m as a com
pe n s a b l e sequalae o f her i n d u s t r i a l i n j u r y . 

I n August 1983, a D e t e r m i n a t i o n Order awarded c l a i m a n t 10 p e r c e n t sched
u l e d d i s a b i l i t y f o r her r i g h t l e g ( k n e e ) . An A p r i l 1984 S t i p u l a t i o n i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d award f o r t h e r i g h t knee t o 30 p e r c e n t . The S t i p u l a t i o n 
f u r t h e r awarded c l a i m a n t 15 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h e r 
p s y c h o l o g i c a l c o n d i t i o n . T h e r e a f t e r , c l a i m a n t c o n t i n u e d p e r i o d i c a l l y b u t r e g u 
l a r l y t o t r e a t f o r her r i g h t knee problem. She a l s o c o n t i n u e d t o t r e a t w i t h Dr. 
C o l i s t r o t w i c e p e r month on a p a l l i a t i v e b a s i s . 

I n 1984, c l a i m a n t e n t e r e d i n t o an a u t h o r i z e d t r a i n i n g program. Her c l a i m 
was s u b s e q u e n t l y c l o s e d by a May 1985 D e t e r m i n a t i o n Order w h i c h awarded tempo
r a r y d i s a b i l i t y b e n e f i t s o n l y . I n l a t e 1986, c l a i m a n t ' s r i g h t knee c o n d i t i o n 
worsened. Dr. B e r s e l l i r e q u e s t e d a u t h o r i z a t i o n f o r a d d i t i o n a l a r t h r o s c o p i c 
s u r g e r y and p a t e l l a r s h a v i n g w i t h p o s s i b l e p a t e l l e c t o m y . T h i s p r o c e d u r e was 
pe r f o r m e d i n March 1987. D u r i n g t h i s t i m e p e r i o d , c l a i m a n t c o n t i n u e d t o t r e a t 
w i t h Dr. C o l i s t r o f o r her p s y c h o l o g i c a l problems. 

I n J u l y 1987, t h e i n s u r e r d e n i e d c l a i m a n t ' s p s y c h i a t r i c c a r e on t h e b a s i s 
t h a t i t was n o t r e a s o n a b l e and necessary and was no l o n g e r r e l a t e d t o h e r i n d u s 
t r i a l i n j u r y . I n May 1987, Dr. B e r s e l l i r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g 
l e f t knee symptoms. He r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m an a r t h r o s c o p i c exam 
o f t h e l e f t knee w i t h p o s s i b l e p a t e l l a r s h a v i n g . I n October 1987, t h e i n s u r e r 
d e n i e d c l a i m a n t ' s l e f t knee c o n d i t i o n on t h e b a s i s t h a t i t was n o t r e l a t e d t o 
her i n d u s t r i a l i n j u r y . 

As a r e s u l t o f problems w i t h her compensable r i g h t knee c o n d i t i o n , 
c l a i m a n t f e l l , l a n d i n g on her knees and o t h e r body p a r t s and s h i f t e d h e r w e i g h t 
t o h e r l e f t l e g . 

C l a i m a n t has become dependent upon Dr. C o l i s t r o ' s p s y c h i a t r i c t r e a t m e n t . 
T h i s dependency i s h a r m f u l t o c l a i m a n t . 

CONCLUSIONS OF LAW AND OPINION 

L e f t Knee C o n d i t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g r e g a r d i n g c l a i m a n t ' s l e f t knee con
d i t i o n as s e t f o r t h i n t h e " O p i n i o n " s e c t i o n o f t h e Referee's o r d e r . 

P s y c h o l o g i c a l C o n d i t i o n 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o n g o i n g p s y c h i 
a t r i c t r e a t m e n t . The d e n i a l was based on: (1) a l a c k o f c a u s a l r e l a t i o n s h i p 
between c l a i m a n t ' s c u r r e n t c o n d i t i o n and t h e compensable i n j u r y ; and (2) r e a s o n 
a b l e n e s s and n e c e s s i t y o f her c u r r e n t t r e a t m e n t w i t h Dr. C o l i s t r o . We agree 
w i t h t h e R e f e r e e t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n i s compensable; however, 
we d i s a g r e e t h a t h e r c u r r e n t t r e a t m e n t i s re a s o n a b l e and nec e s s a r y . 

Dr. C o l i s t r o o p i n e d t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n r e m a i n e d 
secondary t o h e r i n d u s t r i a l i n j u r y and subsequent s u r g e r i e s . Dr. K l e i n d i d n o t 
f e e l c l a i m a n t had a s i g n i f i c a n t p s y c h i a t r i c problem b u t o p i n e d t h a t h e r c o n d i 
t i o n was r e s u l t a n t f r o m o v e r f o c u s i n g on her p h y s i c a l symptoms. Dr. R i e t e r a l s o 
o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was somatic and was due t o o v e r f o c u s i n g 
on h e r p h y s i c a l c o n d i t i o n . F i n a l l y , Dr. Hayes o p i n e d t h a t c l a i m a n t had a 
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p s y c h o g e n i c p a i n d i s o r d e r , b u t t h a t any t r e a t m e n t would most l i k e l y be r e l a t e d 
t o a p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r . 

Under t h e s e circumstances,, we f i n d t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y and 
i t s s e g u a l a e remain a m a t e r i a l c o n t r i b u t i n g f a c t o r t o her c u r r e n t p s y c h i a t r i c 
c o n d i t i o n . Almost a l l o f t h e m e d i c a l evidence r e l a t e s c l a i m a n t ' s p s y c h i a t r i c 
c o n d i t i o n , i n some degree, t o her compensable i n j u r y . To t h e e x t e n t t h a t Dr. 
Hayes' o p i n i o n r e l a t e s her c u r r e n t c o n d i t i o n s s o l e l y t o a p r e e x i s t i n g p e r s o n a l 
i t y d i s o r d e r , we do n o t f i n d i t p e r s u a s i v e . We now t u r n t o t h e r e a s o n a b l e and 
ne c e s s a r y i s s u e . 

C l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s so l o n g as t h e y a r e r e a s o n a b l y 
and n e c e s s a r i l y i n c u r r e d f o r t h e t r e a t m e n t o f her compensable i n j u r y . McGarrv 
v. SAIF, 24 Or App 883, 888 (1 9 7 6 ) . 

Dr. C o l i s t r o has t r e a t e d c l a i m a n t f o r a r e a c t i v e d e p r e s s i o n c o n d i t i o n , on 
a t l e a s t a t w i c e - a - m o n t h b a s i s , f o r a p p r o x i m a t e l y seven y e a r s . He o p i n e d t h a t 
h i s t r e a t m e n t was necessary t o h e l p c l a i m a n t c o n t r o l her p a i n b e h a v i o r and 
d e p r e s s i o n . 

Dr. R e i t e r o p i n e d t h a t c l a i m a n t i s n o t depressed b u t , r a t h e r , i s a n x i o u s 
and o v e r l y f o c u s e d on her somatic symptoms. He f u r t h e r o p i n e d t h a t c l a i m a n t had 
re a c h e d t h e maximum b e n e f i t s from p s y c h o t h e r a p y and recommended t h a t f u r t h e r 
t r e a t m e n t be d i s c o n t i n u e d . Dr. Hayes a l s o o p i n e d t h a t c l a i m a n t was dependent on 
p s y c h o t h e r a p y and t h a t f u r t h e r t r e a t m e n t would r e i n f o r c e h er dependency. 
F i n a l l y , Dr. K l e i n f o u n d no s i g n i f i c a n t p s y c h i a t r i c p r o b l em and o p i n e d t h a t 
c l a i m a n t was s t a t i o n a r y w i t h no p s y c h i a t r i c l i m i t a t i o n s . 

G i ven t h e l e n g t h o f Dr. C o l i s t r o ' s t r e a t m e n t , w i t h no s i g n i f i c a n t change 
i n c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n , we a r e n o t persuaded by Dr. C o l i s t r o ' s 
o p i n i o n . F u r t h e r , he o f f e r s no p e r s u a s i v e e x p l a n a t i o n r e g a r d i n g t h e r e a s o n a b l e 
ness and n e c e s s i t y o f h i s t r e a t m e n t and does n o t address c l a i m a n t ' s dependency 
on h i s t r e a t m e n t . We i n s t e a d a r e persuaded by t h e o p i n i o n s o f Drs. R e i t e r , 
Hayes and K l e i n and concl u d e t h a t Dr. C o l i s t r o ' s t r e a t m e n t i s n e i t h e r r e a s o n a b l e 
o r n e c e s s a r y i n l i g h t o f c l a i m a n t ' s dependency. 

As c l a i m a n t has n o t f i n a l l y p r e v a i l e d upon t h e i n s u r e r ' s d e n i a l i n f u l l , 
we w i l l m o d i f y t h e Referee's award o f a t t o r n e y f e e s a t h e a r i n g c o n c e r n i n g t h e 
d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 18, 1988, i s r e v e r s e d i n p a r t , m o d i f i e d i n 
p a r t , and a f f i r m e d i n p a r t . That p o r t i o n which s e t a s i d e t h e i n s u r e r ' s d e n i a l 
o f c l a i m a n t ' s c u r r e n t p s y c h i a t r i c c a r e on t h e b a s i s t h a t i t was n o t r e a s o n a b l e 
and n e c e s s a r y i s r e v e r s e d . That p o r t i o n o f t h e d e n i a l i s r e i n s t a t e d and u p h e l d . 
I n l i e u o f t h e Referee's a t t o r n e y f e e award f o r s e r v i c e s a t h e a r i n g , c l a i m a n t ' s 
c o u n s e l i s awarded $1,500. The remainder o f t h e o r d e r i s a f f i r m e d . For s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e l e f t knee and p s y c h i a t r i c 
c o n d i t i o n s , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed f e e o f $600. A 
c l i e n t - p a i d f e e , n o t t o exceed $1,553, payable by t h e i n s u r e r t o i t s c o u n s e l , i s 
approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
JIMMY D. E L L I S , Claimant 
WCB Case No. 88-11791 

ORDER ON REVIEW 
V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 

S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 
The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H i g a s h i ' s o r d e r 

w h i c h s e t a s i d e i t s d e n i a l o f an i n d u s t r i a l i n j u r y o f June 10, 1988. On r e v i e w , 
t h e s o l e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t worked f o r t h e employer as a p r o d u c t i o n w o r k e r i n i t s r e c r e 
a t i o n a l v e h i c l e m a n u f a c t u r i n g p l a n t . On May 25, 1988, c l a i m a n t n o t i c e d back 
p a i n , w h i c h he a t t r i b u t e d t o h i s work. He l o s t no t i m e f r o m work and saw no 
p h y s i c i a n f o r back p a i n between May 25, 1988 and June 10, 1988. 

On June 10, 1988, c l a i m a n t was w o r k i n g i n a p a i n t b o o t h . He b e n t o v e r and 
sud d e n l y sneezed. F o l l o w i n g t h e sneeze he f e l t an immediate i n c r e a s e i n p a i n . 
The p a i n was much more severe t h a n i t had been from May 25, 1988 u n t i l t h a t 
t i m e . C l a i m a n t saw a c h i r o p r a c t o r and u l t i m a t e l y a neurosurgeon. A CT scan r e 
v e a l e d a r u p t u r e d d i s c a t L5-S1. 

C l a i m a n t f i l e d a c l a i m f o r t h e June 10, 1988 i n c i d e n t on June 15, 1988. 
The i n s u r e r d e n i e d t h a t c l a i m on June 28, 1988. Cl a i m a n t t i m e l y a p p e a l e d t h a t 
d e n i a l . 

C l a i m a n t f i l e d a c l a i m f o r t h e May 25, 1988 ons e t o f p a i n on J u l y 5, 1988. 
The i n s u r e r d e n i e d t h a t c l a i m on J u l y 14, 1988. Cl a i m a n t d i d n o t a p p e a l t h a t 
d e n i a l u n t i l t h e d a t e o f h e a r i n g , October 4, 1988. The Ref e r e e f o u n d t h a t 
c l a i m a n t d i d n o t have good cause f o r a p p e a l i n g t h i s d e n i a l w i t h i n 60 days. 
C l a i m a n t does n o t c o n t e s t t h a t f i n d i n g . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t 
h i s i n j u r y a r o s e o u t o f and i n t h e course o f h i s employment. P h i l A. L i v e s l e v 
Co. v. Russ, 296 Or 25, 28 (1 9 8 3 ) . Claimant must show a c a u s a l l i n k between t h e 
o c c u r r e n c e o f t h e i n j u r y and a r i s k connected w i t h h i s employment. I d a t 29. 
The Supreme C o u r t i n L i v e s l e v n o t e d t h a t an employee who s u f f e r s an a p p e n d i c i t i s 
a t t a c k on t h e j o b i s n o t e n t i t l e d t o w o r k e r s ' compensation b e n e f i t s . 

I n t h i s case, c l a i m a n t sneezed w h i l e a t work. A l t h o u g h we m i g h t s u r m i s e 
t h a t c l a i m a n t sneezed as a r e s u l t o f w o r k i n g i n an e n c l o s e d p a i n t b o o t h , t h e r e 
i s a b s o l u t e l y no ev i d e n c e t h a t c l a i m a n t ' s whereabouts on t h e j o b o r t h e p a r t i c u 
l a r c o n d i t i o n s o f t h e j o b caused t h e sneeze. We a r e u n w i l l i n g t o draw an i n f e r 
ence o f a c a u s a l c o n n e c t i o n between t h e sneeze and a r i s k a s s o c i a t e d w i t h 
c l a i m a n t ' s work where t h e r e i s a d e a r t h o f eviden c e t o s u p p o r t t h a t i n f e r e n c e . 
A c c o r d i n g l y , we co n c l u d e t h a t c l a i m a n t has f a i l e d t o prov e by a prepo n d e r a n c e o f 
t h e e v i d e n c e t h a t h i s i n j u r y arose o u t o f and i n t h e course o f h i s employment. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 29, 1988, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . Those p o r t i o n s o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e i n 
s u r e r ' s d e n i a l o f June 28, 1988 and which awarded an assessed f e e $1,600, a r e 
r e v e r s e d . That d e n i a l i s r e i n s t a t e d and u p h e l d . The bala n c e o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
NATALIA GALVAN, Claimant 
WCB Case No. 88-04485 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Menashe's o r d e r 
w h i c h : (1) s e t a s i d e i t s d e n i a l o f an o c c u p a t i o n a l d i s e a s e c l a i m f o r a l e f t arm 
c o n d i t i o n ; and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r l a t e payment o f 
i n t e r i m compensation. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and 
a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t worked f o r t h e employer f o r s e v e r a l y e a r s . I n t h e F a l l o f 1987 
she began w o r k i n g as a p i l l o w c l o s e r . On March 2, 1988 she f i l e d a c l a i m a l l e g 
i n g t h a t h er work a c t i v i t i e s caused l e f t arm p a i n . C l a i m a n t c o n t i n u e d t o work 
up t o t h e d a t e she f i l e d her c l a i m . 

I n October 1987 c l a i m a n t was i n v o l v e d i n an o f f - t h e - j o b a l t e r c a t i o n w i t h 
her s i s t e r . She f i r s t began c o m p l a i n i n g o f l e f t s h o u l d e r p a i n a f t e r t h e a l t e r 
c a t i o n . C l a i m a n t ' s s i s t e r was a l s o her b a b y - s i t t e r . The s i s t e r s t o p p e d 
b a b y s i t t i n g a f t e r t h e a l t e r c a t i o n . T h e r e a f t e r , c l a i m a n t began m i s s i n g t i m e from 
work and began a s k i n g t o be l a i d o f f so t h a t she c o u l d c o l l e c t unemployment com
p e n s a t i o n . 

CONCLUSIONS AND OPINION 

The R eferee c o r r e c t l y a p p l i e d c u r r e n t ORS 656.802 r a t h e r t h a n f o r m e r ORS 
656.802 because c l a i m a n t ' s l a s t employment exposure w h i c h c o u l d have caused her 
d i s a b i l i t y o c c u r r e d a f t e r January 1, 1988. Donna E. Aschbacher, 41 Van N a t t a 
1242 ( 1 9 8 9 ) . Under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) c l a i m a n t has t h e b u rden o f p r o v i n g by a 
preponderance o f t h e eviden c e t h a t her work a c t i v i t i e s were a m a t e r i a l cause o f 
her need f o r m e d i c a l t r e a t m e n t o r her d i s a b i l i t y . Aschbacher, s u p r a . The 
Re f e r e e c o n c l u d e d t h a t c l a i m a n t had met her burden o f p r o o f . We d i s a g r e e . 

The R eferee r e l i e d upon c l a i m a n t ' s t e s t i m o n y and t h e o p i n i o n o f t h e t r e a t 
i n g c h i r o p r a c t o r s , Dr. Romanick and Dr. Po u l . He d e c l i n e d t o make an ex p r e s s 
f i n d i n g about c l a i m a n t ' s c r e d i b i l i t y . Rather, he r e l i e d on t h e p r e s u m p t i o n t h a t 
e v e r y w i t n e s s i s presumed t o speak t h e t r u t h and t h e n s t a t e d t h a t based on 
c l a i m a n t ' s demeanor he was unable t o f i n d her u n t r u s t w o r t h y . I n t h e absence o f 
an e x p r e s s c r e d i b i l i t y f i n d i n g based on demeanor, we a r e i n as good a p o s i t i o n 
as t h e R e f e r e e t o make a c r e d i b i l i t y f i n d i n g . Based on i n c o n s i s t e n c i e s between 
c l a i m a n t ' s t e s t i m o n y and t h e t e s t i m o n y o f o t h e r w i t n e s s e s , we a r e u n w i l l i n g t o 
r e l y on c l a i m a n t ' s t e s t i m o n y . I n p a r t i c u l a r , c l a i m a n t t e s t i f i e d t h a t she never 
c o m p l a i n e d t h a t t h e a l t e r c a t i o n w i t h her s i s t e r caused her p a i n . Two o t h e r w i t 
nesses c o n t r a d i c t e d t h a t t e s t i m o n y . 

Because we a r e unable t o r e l y on c l a i m a n t ' s t e s t i m o n y , we a r e a l s o u n a b l e 
t o r e l y on t h e o p i n i o n s o f t h e t r e a t i n g c h i r o p r a c t o r s because t h e i r o p i n i o n s a r e 
based p r i m a r i l y upon c l a i m a n t ' s h i s t o r y . On t h e o t h e r hand, when p r e s e n t e d w i t h 
t h e h i s t o r y o f t h e a l t e r c a t i o n , Western M e d i c a l C o n s u l t a n t s o p i n e d t h a t t h e 
a l t e r c a t i o n was t h e more l i k e l y cause o f c l a i m a n t ' s p a i n c o m p l a i n t s t h a n was her 
work a c t i v i t i e s . Consequently, we conclude t h a t c l a i m a n t has f a i l e d t o p r o v e by 
a preponderance o f t h e e v i d e n c e t h a t her work a c t i v i t i e s were a m a t e r i a l cause 
o f h e r need f o r t r e a t m e n t o r d i s a b i l i t y . 
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C l a i m a n t concedes t h a t t h e r e i s no evidence t o s u p p o r t t h e c o n c l u s i o n t h a t 
t h e i n s u r e r f a i l e d t o pay i n t e r i m compensation. A c c o r d i n g l y , t h e p e n a l t y and 
f e e awarded by t h e Referee w i l l be r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 10, 1988 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l o f March 17, 1988 i s r e i n s t a t e d . The p e n a l t y and a l l a t t o r n e y f e e s 
awarded by t h e Referee t o c l a i m a n t o r c l a i m a n t ' s a t t o r n e y ($2,000) a r e r e v e r s e d . 
The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $4,232.50, p a y a b l e by t h e 
i n s u r e r t o i t s a t t o r n e y . 

March 26, 1990 C i t e as 42 Van N a t t a 592 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RANDOLPH P. GAUL, Claimant 

WCB Case No. 88-04876 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
S c h u l t z ' s o r d e r w h i c h : (1) s e t a s i d e t h e employer's p a r t i a l d e n i a l o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n ; (2) i n c r e a s e d c l a i m a n t ' s t i m e l o s s r a t e ; and 
(3) s e t a s i d e a D e t e r m i n a t i o n Order as premature. On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y , t i m e l o s s r a t e , premature c l o s u r e and as an a l t e r n a t i v e i s s u e 
e x t e n t o f uns c h e d u l e d permanent d i s a b i l i t y . We a f f i r m . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n 
t o h i s c o n c l u s i o n s . 

The s e l f - i n s u r e d employer argues t h a t under t h e 1987 amendments t o ORS 
656.802, c l a i m a n t must pr o v e by c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s psycho
l o g i c a l c o n d i t i o n arose o u t o f and i n t h e course o f h i s employment. See ORS 
656 . 8 0 2 ( 2 ) . We d i s a g r e e . 

The employer's argument i s m i s p l a c e d . ORS 656.802 d e f i n e s o c c u p a t i o n a l 
d i s e a s e s . I n t h e c o n t e x t o f t h a t s t a t u t e , t o be compensable as an o c c u p a t i o n a l 
d i s e a s e , c l a i m a n t does have t h e burden o f p r o v i n g by c l e a r and c o n v i n c i n g e v i 
dence t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. 
However, t h i s ' case i s n o t an o c c u p a t i o n a l d i s e a s e case. C l a i m a n t has an 
acce p t e d c l a i m f o r an i n d u s t r i a l i n j u r y . I t i s w e l l s e t t l e d t h a t t h e employer 
i s l i a b l e f o r t h e n a t u r a l consequences f l o w i n g f r o m a compensable i n j u r y . 
W i l l i a m s v. Gates McDonald & Co., 300 Or 278, 281 ( 1 9 8 5 ) ; P a t t i t u c c i v. B o i s e 
Cascade Corp., 8 Or App 503, 507-8 (1972). A c c o r d i n g l y , we agree w i t h t h e 
Referee t h a t c l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i 
dence t h a t t h e compensable i n j u r y i s a m a t e r i a l cause o f t h e p s y c h o l o g i c a l con
d i t i o n . We a l s o agree w i t h t h e Referee t h a t c l a i m a n t has c a r r i e d h i s b u r d e n o f 
p r o o f . 

T u r n i n g t o t h e i s s u e o f whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y , we r e l y 
on Dr. W o r t h i n g t o n ' s o p i n i o n t h a t as a r e s u l t o f t h e p s y c h o l o g i c a l c o n d i t i o n , 
c l a i m a n t was t e m p o r a r i l y d i s a b l e d when he f i r s t examined c l a i m a n t i n May 1986 
and t h a t , t h e r e a f t e r , he c o n t i n u e d t o improve p s y c h o l o g i c a l l y . F u r t h e r m o r e , on 
March 24, 1986 Dr. Pasquesi s t a t e d o n l y t h a t c l a i m a n t ' s o r t h o p e d i c p r o b l e m was 
m e d i c a l l y s t a t i o n a r y . He n o t e d t h a t t h e p s y c h o l o g i c a l problem was s i g n i f i c a n t , 
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b u t d i d n o t c o n s i d e r i t because he c o u l d n o t d e t e r m i n e how much o f i t was due t o 
t h e compensable i n j u r y . The D e t e r m i n a t i o n Order found c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on March 25, 1986; however t h e E v a l u a t i o n S e c t i o n d i d n o t c o n s i d e r 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . On May.31, 1986, t h e t r e a t i n g d o c t o r f o r 
t h e o r t h o p e d i c problems, Dr. R i c h a r d s , opined t h a t u n t i l t h e p s y c h o l o g i c a l con
d i t i o n r e s o l v e d t h e o r t h o p e d i c problems were never g o i n g t o r e s o l v e . Based on 
t h e s e o p i n i o n s , we conclu d e t h a t a t t h e t i m e o f c l a i m c l o s u r e t h e r e was a 
r e a s o n a b l e m e d i c a l e x p e c t a t i o n t h a t p s y c h o l o g i c a l t r e a t m e n t w o uld m a t e r i a l l y im
pr o v e c l a i m a n t ' s c o n d i t i o n . See Scheuninq v. J.R. S i m p l o t & Co., 84 Or App 622 
(1 9 8 7 ) . 

ORDER 

The Referee's o r d e r , d a t e d October 25, 1988, i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be p a i d by t h e s e l f - i n s u r e d 
e mployer. The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $2,392.50, 
p a y a b l e f r o m t h e s e l f - i n s u r e d employer t o i t s c o u n s e l . 

March 26, 1990 C i t e as 42 Van N a t t a 593 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARILYN F. GOSNELL, Claimant 

WCB Case No. 86-00103 
ORDER ON REVIEW 

Emmons, e t a l . , C l a i m a n t A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Ref e r e e Baker's o r d e r 
t h a t : (1) r e j e c t e d her c o n t e n t i o n t h a t her c l a i m had been p r e m a t u r e l y c l o s e d ; 
(2) u p h e l d t h e SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f her a g g r a v a t i o n c l a i m ; 
and (3) r e j e c t e d h er r e q u e s t f o r an award o f permanent t o t a l d i s a b i l i t y . I n i t s 
r e s p o n d e n t ' s b r i e f , SAIF urges t h e Board t o r e v e r s e t h a t p o r t i o n o f t h e 
Re f e r e e ' s o r d e r t h a t i n c r e a s e d c l a i m a n t ' s award o f unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r her low back from t h e 40 p e r c e n t (128 degrees) g r a n t e d by D e t e r 
m i n a t i o n Order t o 65 p e r c e n t (208 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e premature 
c l o s u r e , a g g r a v a t i o n , and permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s 
a b i l i t y . 

We a f f i r m t h o s e p o r t i o n s o f t h e Referee's o r d e r c o n c e r n i n g t h e premature 
c l o s u r e and a g g r a v a t i o n i s s u e s . We g r a n t permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her low back on August 10, 1984 when she 
s l i p p e d and f e l l on her l e f t b u t t o c k . She sought t r e a t m e n t f r o m Dr. E n d i c o t t , a 
f a m i l y p r a c t i t i o n e r . Dr. E n d i c o t t n o t e d p a i n and weakness a f f e c t i n g c l a i m a n t ' s 
l e f t l e g and r e f e r r e d her t o Dr. T s a i , a neurosurgeon. Dr. T s a i d i a g n o s e d a 
h e r n i a t e d d i s c a t L4-5 and per f o r m e d s u r g e r y . 

C l a i m a n t complained o f c o n t i n u e d low back p a i n and l e f t l e g weakness and 
numbness. Dr. T s a i c o u l d i d e n t i f y no o b j e c t i v e b a s i s f o r c l a i m a n t ' s l e v e l o f 
c o m p l a i n t s and o p i n e d t h a t she had ex p e r i e n c e d a " c o n v e r s i o n r e a c t i o n . " He r e 
f e r r e d h e r t o H e a l t h Resource Systems, I n c . (HRS), an o c c u p a t i o n a l and r e s t o r a 
t i v e h e a l t h s e r v i c e s p r o v i d e r , f o r f u r t h e r e v a l u a t i o n . 
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Dr. Anderson, an o r t h o p e d i c surgeon and t h e D i r e c t o r o f HRS, examined 
c l a i m a n t i n J u l y 1985 and n o t e d c o m p l a i n t s o u t o f p r o p o r t i o n t o t h e o b j e c t i v e 
f i n d i n g s . He d i a g n o s e d "symptom m a g n i f i c a t i o n syndrome." C l a i m a n t began t h e 
HRS program o f p h y s i c a l t h e r a p y and e x e r c i s e i n l a t e August 1985. By O c t o b e r 
24, 1985, c l a i m a n t was c o m p l a i n i n g o f extreme p a i n and had begun w a l k i n g "bent 
o v e r . " She t h e n d i s c o n t i n u e d p a r t i c i p a t i o n i n t h e program. 

By November 1985, c l a i m a n t was m e d i c a l l y s t a t i o n a r y . Her c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order d a t e d December 13, 1985 w i t h a 40 p e r c e n t unsched
u l e d award f o r c l a i m a n t ' s low back and a 15 p e r c e n t s c h e d u l e d award f o r h e r l e f t 
l e g . 

I n J a n u a r y 1986, SAIF r e f e r r e d c l a i m a n t f o r v o c a t i o n a l a s s i s t a n c e . 
A f t e r an i n i t i a l assessment, c l a i m a n t was e n r o l l e d i n c l a s s e s a t a community 
c o l l e g e . She began c l a s s e s on September 29, 1986. Four days l a t e r she saw Dr. 
E n d i c o t t , c o m p l a i n i n g o f a severe i n c r e a s e i n low back and l e f t l e g p a i n . Dr. 
E n d i c o t t recommended t h a t c l a i m a n t d i s c o n t i n u e her s c h o o l i n g and she d i d . 

SAIF a c c e p t e d c l a i m a n t ' s i n c r e a s e i n symptoms as an a g g r a v a t i o n and r e 
opened h e r c l a i m i n March 1987. The a g g r a v a t i o n c l a i m was c l o s e d by D e t e r m i n a 
t i o n Order d a t e d August 18, 1987 w i t h no a d d i t i o n a l award f o r permanent p a r t i a l 
d i s a b i l i t y . 

D u r i n g mid September 1987, c l a i m a n t began t o e x p e r i e n c e i n c r e a s i n g low 
back p a i n and l e f t l e g p a i n and weakness. On September 28, 1987, she sought 
t r e a t m e n t f r o m Dr. E n d i c o t t . Dr. E n d i c o t t p u t c l a i m a n t i n t h e h o s p i t a l f o r 
p e l v i c t r a c t i o n and e v a l u a t i o n by Dr. T s a i . Dr. T s a i n o t e d s i g n s o f r a d i c u l a r 
i r r i t a t i o n and p e r f o r m e d a s t e r o i d i n j e c t i o n i n t h e a rea o f t h e S I n e r v e r o o t . 
There was no improvement i n c l a i m a n t ' s c o n d i t i o n . She was d i s c h a r g e d f r o m t h e 
h o s p i t a l on October 4, 1987. 

On October 19, 1987, c l a i m a n t was examined by Dr. D a v i e s , a p s y c h o l o 
g i s t . Dr. D a v ies a d m i n i s t e r e d a MMPI, re v i e w e d t h e m e d i c a l r e c o r d , and con
d u c t e d a p e r s o n a l i n t e r v i e w . He diagnosed a "severe c h a r a c t e r d i s o r d e r w i t h 
i n f a n t i l e - h y s t e r i c a l , hypomanic and b o r d e r l i n e f e a t u r e s " and a " h y s t e r i c a l con
v e r s i o n r e a c t i o n w i t h h y p o c h o n d r i a s i s , p s y c h o p h y s i o l o g i c a l o v e r r e a c t i v i t y , and 
somatoform p a i n d i s o r d e r . " Davies i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was medi
c a l l y s t a t i o n a r y i n t h a t i t was n o t amenable t o t r e a t m e n t and w o u l d n o t improve 
w i t h t h e passage o f t i m e . 

A f t e r comparing c l a i m a n t ' s 1985 MMPI f i n d i n g s w i t h her c u r r e n t t e s t 
r e s u l t s , Dr. Davies c o n c l u d e d t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n had become 
worse secondary t o ' c o m p e n s a t i o n f a c t o r s . Dr. K u t t n e r , an e x a m i n i n g p s y c h i a 
t r i s t , a g reed t h a t c l a i m a n t ' s compensable i n j u r y had p e r m i t t e d her u n d e r l y i n g 
p s y c h i a t r i c problems t o become a major d i s a b i l i t y as a c o n v e r s i o n r e a c t i o n . 

Dr. T s a i c o n c l u d e d t h a t c l a i m a n t ' s p h y s i c a l and p s y c h o l o g i c a l p r o b l e m s 
had p e r m a n e n t l y i n c a p a c i t a t e d her from r e g u l a r l y p e r f o r m i n g any t y p e o f g a i n f u l 
and s u i t a b l e employment. Because o f t h e s e d i s a b i l i t i e s , T s a i f o r e s a w no 
p o t e n t i a l f o r v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s . 

C l a i m a n t t i m e l y r e q u e s t e d h e a r i n g s on b o t h t h e December 1985 and August 
1987 D e t e r m i n a t i o n O r d e r s . The r e q u e s t s were c o n s o l i d a t e d f o r h e a r i n g . 

C l a i m a n t was 40 y e a r s o l d a t t h e t i m e o f t h e h e a r i n g . She dropped o u t 
o f s c h o o l b e f o r e c o m p l e t i n g t h e t w e l f t h grade, b u t l a t e r o b t a i n e d a GED. Her 
work h i s t o r y i s m a i n l y i n t h e cannery i n d u s t r y . Because o f her compensable 
i n j u r y and p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t e x p e r i e n c e s c o n s t a n t low back and 
l e f t l e g p a i n and i s u n a b l e t o l i f t more t h a n 10 pounds o r t o s i t o r s t a n d f o r 
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more t h a n 15 m i n u t e s . Other t h a n p a r t i c i p a t i n g i n v o c a t i o n a l a s s i s t a n c e 
e f f o r t s , c l a i m a n t has n o t a t t e m p t e d t o l o o k f o r employment. 
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FINDINGS OF ULTIMATE FACT 

1. A t t h e t i m e o f t h e December 1985 and August 1987 D e t e r m i n a t i o n 
O r d e r s , no m a t e r i a l improvement i n c l a i m a n t ' s compensable c o n d i t i o n was re a s o n 
a b l y e x p e c t e d w i t h m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 

2. C l a i m a n t was h o s p i t a l i z e d i n October 1987 b u t e x p e r i e n c e d no i n 
c r e a s e d l o s s o f e a r n i n g c a p a c i t y nor any i n c r e a s e d l o s s o f use o f her i n j u r e d 
l e g d u r i n g h o s p i t a l i z a t i o n . 

3. C l a i m a n t ' s permanent impairment as a r e s u l t o f her compensable i n 
j u r y and her c o n v e r s i o n r e a c t i o n r e n d e r s her p e r m a n e n t l y i n c a p a c i t a t e d f r o m r e g 
u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . I t w o u l d be f u t i l e 
f o r c l a i m a n t t o l o o k f o r work. 

CONCLUSIONS OF LAW 

1. Premature C l o s u r e 

C l a i m a n t contends t h a t her p s y c h o l o g i c a l c o n d i t i o n i s compensable and 
was n o t d e c l a r e d m e d i c a l l y s t a t i o n a r y u n t i l October 1987 and t h u s t h a t b o t h t h e 
December 1985 and August 1987 D e t e r m i n a t i o n Orders were p r e m a t u r e l y i s s u e d . 
Assuming w i t h o u t d e c i d i n g t h a t c l a i m a n t ' s premises a r e c o r r e c t , we d i s a g r e e w i t h 
h e r c o n c l u s i o n . 

ORS 656.005(17) p r o v i d e s : " ' M e d i c a l l y s t a t i o n a r y ' means t h a t no f u r t h e r 
m a t e r i a l improvement would r e a s o n a b l y be expected f r o m m e d i c a l t r e a t m e n t , o r t h e 
passage o f t i m e . " A c c o r d i n g t o Dr. Davies, t h e p s y c h o l o g i s t who examined 
c l a i m a n t i n October 1987, c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t amenable t o 
t r e a t m e n t and would n o t improve w i t h t h e passage o f t i m e . S i m i l a r v i e w s were 
e x p r e s s e d by Dr. K u t t n e r , a p s y c h i a t r i s t who examined c l a i m a n t i n January 1988. 
There i s no c o n t r a r y e v i d e n c e . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was m e d i c a l l y s t a t i o n a r y b e f o r e b o t h D e t e r m i 
n a t i o n Orders and t h e D e t e r m i n a t i o n Orders were n o t p r e m a t u r e l y i s s u e d . 

2. A g g r a v a t i o n 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t has t h e burden o f p r o v 
i n g a w o r s e n i n g o f her c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation and 
a r e s u l t i n g i n c r e a s e i n her l o s s o f e a r n i n g c a p a c i t y o r an i n c r e a s e d l o s s o f use 
o r f u n c t i o n o f her i n j u r e d l e g . See Smith v. SAIF. 302 Or 396 ( 1 9 8 6 ) ; and 
I n t e r n a t i o n a l Paper Co. v. Tu r n e r , 304 Or 354 ( 1 9 8 7 ) , on rem 91 Or App 91 
(1988) . 

The l a s t arrangement o f compensation was t h e August 18, 1987 Deter m i n a 
t i o n O r d e r. We f i n d t h a t c l a i m a n t was per m a n e n t l y and t o t a l l y d i s a b l e d a t t h a t 
t i m e . She d i d n o t , t h e r e f o r e , e x p e r i e n c e an i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y 
t h e r e a f t e r . N e i t h e r has she shown an i n c r e a s e d l o s s o f use o r f u n c t i o n o f her 
i n j u r e d l e g . C l a i m a n t has f a i l e d t o prove her c l a i m f o r a g g r a v a t i o n . 

3. E x t e n t o f D i s a b i l i t y 

The R e feree r e j e c t e d c l a i m a n t ' s r e q u e s t f o r an award o f permanent t o t a l 
d i s a b i l i t y . He foun d her p s y c h o l o g i c a l c o n d i t i o n n o t compensable on t h e ground 
t h a t " t h e e v i d e n c e does n o t e s t a b l i s h t h a t t h e i n d u s t r i a l i n j u r y o r i t s sequelae 
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m a t e r i a l l y caused o r a g g r a v a t e d any permanently d i s a b l i n g p s y c h o l o g i c a l c o n d i 
t i o n . " We d i s a g r e e . 

There i s l i t t l e doubt t h a t c l a i m a n t i s p e r m a n e n t l y t o t a l l y d i s a b l e d i f 
her p s y c h o l o g i c a l c o n d i t i o n i s compensable. (See Ex. 77-3, 83C, 85A-2, 87, 88, 
89-5; T r . 90, 9 5 ) . Her p a i n c o m p l a i n t s a r e such t h a t she i s i n c a p a b l e o f any 
s i g n i f i c a n t a c t i v i t y . Seeking employment i n such a c o n d i t i o n w o u l d be f u t i l e . 
Whether c l a i m a n t i s e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y , t h e r e 
f o r e , t u r n s upon whether c l a i m a n t ' s compensable i n j u r y was a m a t e r i a l c o n t r i b u t 
i n g cause o f a w o r s e n i n g o f her p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . 

R e s o l u t i o n o f t h i s i s s u e t u r n s on an e v a l u a t i o n o f t h e two p s y c h o l o g i c a l 
p r o f e s s i o n a l s who examined c l a i m a n t . Both Drs. K u t t n e r and Davies agree t h a t 
c l a i m a n t had a p e r s o n a l i t y d i s o r d e r which p r e e x i s t e d t h e i n d u s t r i a l i n j u r y and 
t h a t t h i s d i s o r d e r was c h a r a c t e r i z e d by h y s t e r i c a l and dependent t e n d e n c i e s . 
(Ex. 83A-8, 8 9 - 5 ) . They a l s o agree on a b a s i c d i a g n o s i s o f an h y s t e r i c a l con
v e r s i o n r e a c t i o n and t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y has s e r v e d as t h e f o c u s 
f o r , and prompted t h e m a n i f e s t a t i o n o f , t h i s r e a c t i o n . (Ex. 83A-8, 89-5 t o 6 ) . 

Davies o p i n e d t h a t c l a i m a n t ' s compensable i n j u r y a l l o w e d h e r p r e e x i s t i n g 
p e r s o n a l i t y d e f e c t s t o m a n i f e s t themselves. K u t t n e r agreed, c o n c l u d i n g t h a t 
c l a i m a n t ' s i n j u r y m a t e r i a l l y c o n t r i b u t e d t o a p r e v i o u s l y n o n d i s a b l i n g p s y c h o l o g 
i c a l c o n d i t i o n . 

These o p i n i o n s a r e f u r t h e r s u p p o r t e d by o t h e r p h y s i c i a n s i n c l u d i n g Dr. 
K e n d i c o t t , c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , and Dr. T s a i , c l a i m a n t ' s surgeon. 
Based on t h e a f o r e m e n t i o n e d m e d i c a l o p i n i o n s , we concl u d e t h a t c l a i m a n t ' s com
pe n s a b l e i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her p s y c h o l o g i c a l d i s a b i l i t y . See 
Weyerhaeuser Company v. Rees, 85 Or App 325, 328 ( 1 9 8 7 ) . C o n s e q u e n t l y , we have 
c o n s i d e r e d her p s y c h o l o g i c a l c o n d i t i o n i n d e t e r m i n i n g t h e e x t e n t o f her perma
nent d i s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e m e d i c a l e v i d e n c e , we are persuaded t h a t c l a i m a n t ' s 
compensable p h y s i c a l and p s y c h o l o g i c a l impairment have p e r m a n e n t l y i n c a p a c i t a t e d 
her f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . See 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . We a r e f u r t h e r persuaded t h a t c l a i m a n t was w i l l i n g t o seek 
work and, c o n s i d e r i n g her i m p a i r m e n t s , t h a t her a t t e m p t s t o r e t u r n t o t h e work 
f o r c e by means o f her p a r t i c i p a t i o n i n v o c a t i o n a l a s s i s t a n c e have been r e a s o n 
a b l e . See ORS 65 6 . 2 0 6 ( 3 ) . 

A l t e r n a t i v e l y , we h o l d t h a t i t would be f u t i l e f o r c l a i m a n t t o p a r t i c i 
p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s o r t o seek employment. See Brech v. 
SAIF, 72 Or App 388 ( 1 9 8 5 ) . A c c o r d i n g l y , we conclude t h a t c l a i m a n t i s e n t i t l e d 
t o permanent t o t a l d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1988 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t awarded c l a i m a n t 
a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y i s r e v e r s e d . C l a i m a n t i s awarded perma
nent t o t a l d i s a b i l i t y , e f f e c t i v e August 18, 1987. The SAIF C o r p o r a t i o n i s 
a u t h o r i z e d t o o f f s e t a g a i n s t t h i s award any permanent d i s a b i l i t y c o m p e n s a t i o n 
p a i d a f t e r t h e e f f e c t i v e d a t e o f t h i s award. I n accordance w i t h t h e a t t o r n e y 
f e e agreement between c l a i m a n t and her a t t o r n e y , c l a i m a n t ' s a t t o r n e y i s awarded 
an a t t o r n e y f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation g r a n t e d by t h i s 
o r d e r , n o t t o exceed $2,000. Cl a i m a n t ' s a t t o r n e y i s a l s o awarded an assessed 
f e e o f $425 f o r s e r v i c e s w i t h r e s p e c t t o SAIF's r e q u e s t t o reduce c l a i m a n t ' s 
compensation. The rem a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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Reviewed by Board Members Cushing and Myers. 
The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r 

t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
b i l a t e r a l s h o u l d e r and elbow c o n d i t i o n s ; (2) assessed p e n a l t i e s and a t t o r n e y 
f e e s f o r u n r e a s o n a b l e d e n i a l ; and (3) approved a c l i e n t - p a i d f e e . On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y s f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a r i g h t - h a n d e d 3 6 - y e a r - o l d i n d i v i d u a l , who had been employed 
by t h e employer, a f r e i g h t c a r r i e r , f o r 4 y e a r s . 

I n F e b r u a r y 1988, c l a i m a n t began w o r k i n g as a h o s t l e r on t h e break-up pad. 
H i s d u t i e s i n v o l v e d d i s c o n n e c t i n g t r a i l e r s , s h u t t i n g o f f v a l v e s , c r a n k i n g down 
l a n d i n g g e a r s and d i s c o n n e c t i n g a i r l i n e s . These d u t i e s o c c u p i e d 50-75 p e r c e n t 
o f c l a i m a n t ' s t i m e , depending on t h e s i d e o f t h e pad he worked on. The r e s t o f 
t h e t i m e , c l a i m a n t would d r i v e a u t i l i t y v e h i c l e and p e r f o r m o t h e r m i n i m a l phys
i c a l d u t i e s . 

On March 25, 1988, c l a i m a n t r e c e i v e d a c o u n s e l i n g s e s s i o n a f t e r h i s S h i f t 
O p e r a t i o n Manager had observed him r e a d i n g a newspaper w h i l e he was on d u t y . 
L a t e r t h a t day, c l a i m a n t f i l e d an 801 form. He i n d i c a t e d t h a t employment d u t i e s 
d u r i n g t h e month o f February caused t h e s h o u l d e r and elbow p a i n . C l a i m a n t 
o f f e r e d no more s p e c i f i c t i m e frame f o r t h e development o f t h e p a i n . 

On t h a t same day, Dr. T o r r e s , M.D., r e p o r t e d t h a t b o t h o f c l a i m a n t ' s 
s h o u l d e r s and elbows h u r t him. Claimant l e f t work on March 25, 1988. 

On May 24, 1988, t h e employer d e n i e d c l a i m a n t ' s c l a i m , n o t i n g t h a t i t d i d 
n o t f e e l t h e s h o u l d e r and elbow c o n d i t i o n s were compensably r e l a t e d t o h i s em
plo y m e n t exposure. 

By l e t t e r d a t e d May 27, 1988, Dr. K i e s t , o r t h o p e d i c surgeon, r e p o r t e d t h a t 
c l a i m a n t had s u f f e r e d a February 1, 1988 o n - t h e - j o b a c c i d e n t . He n o t e d t h a t 
c l a i m a n t was e x p e r i e n c i n g "no r e a l d i f f i c u l t i e s " a t t h e t i m e o f t h e e x a m i n a t i o n , 
and t h a t he was a b l e t o r e t u r n t o work. Dr. K i e s t a s s e r t e d t h a t c l a i m a n t would 
n o t have any permanent impa i r m e n t . 

Dr. T o r r e s n o t e d t h a t c l a i m a n t was r e l e a s e d f o r r e g u l a r work on May 28, 
1988, whereupon he a g a i n worked as a h o s t l e r . (Ex. 9; T r . 5 6 ) . 

Cl a i m a n t had f i l e d two p r e v i o u s w o r k e r s ' compensation c l a i m s , hence he was 
f a m i l i a r w i t h how t h e system worked. 

Based on o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t l a c k s c r e d i b i l 
i t y . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e fo u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m t o be compensable. 
We d i s a g r e e . 
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For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h cause t h e 
d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . C l a i m a n t 
a l l e g e d t h a t h i s work exposure d u r i n g February 1988 l e d t o t h e s h o u l d e r and 
elbow p a i n . He f i l e d h i s w o r k e r s ' compensation c l a i m on March 25, 1988. 
A c c o r d i n g l y , t h e new o c c u p a t i o n a l d i s e a s e law w h i c h became e f f e c t i v e J a n u a r y 1, 
1988, i s a p p l i c a b l e . ORS 656.802. 

To e s t a b l i s h t h a t h i s c o n d i t i o n arose o u t o f and i n t h e c o u r s e o f h i s em
p l o y m e n t , c l a i m a n t must pr o v e t h a t h i s work exposure was a m a t e r i a l cause o f h i s 
c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 
C a r o l e J. Damm, 42 Van N a t t a 225 (1990). The c a u s a t i o n o f c l a i m a n t ' s s h o u l d e r 
and elbow c o n d i t i o n s i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e h i s t e s t i m o n y 
i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s case t u r n s on m e d i c a l e v i d e n c e . Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 259, 263 ( 1 9 8 6 ) . C l a i m a n t has f a i l e d t o meet 
h i s b u rden. 

We g e n e r a l l y d e f e r t o a Referee's assessment o f c r e d i b i l i t y when h i s o r 
her f i n d i n g i s based on demeanor. Humphrey v. SAIF, 58 Or App 360 ( 1 9 8 2 ) ; 
R o b e r t W. Cooper, 40 Van N a t t a 486 ( 1 9 8 8 ) . On t h e o t h e r hand, when t h e 
R e f e r e e ' s c r e d i b i l i t y f i n d i n g i s based on t h e substance o f t h e w i t n e s s e s ' t e s t i 
mony, r a t h e r t h a n demeanor, we a r e i n as good a p o s i t i o n t o assess c r e d i b i l i t y 
as i s t h e R e f e r e e . C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . 

I n t h e p r e s e n t case, t h e Referee i n d i c a t e d t h a t she f o u n d b o t h t h e 
s u r v e i l l a n c e f i l m and c l a i m a n t ' s t e s t i m o n y t o be c o n s i s t e n t w i t h h i s s t o r y . 
A f t e r r e v i e w i n g t h e r e c o r d , we d i s a g r e e w i t h t h e Referee's c o n c l u s i o n s . 

C l a i m a n t ' s v e r s i o n o f e v e n t s c o n f l i c t e d w i t h e v i d e n c e o f f e r e d by t h e em
p l o y e r . I n a s t a t e m e n t t a k e n on A p r i l 5, 1988, c l a i m a n t r e p o r t e d t h a t f o r t h e 
p r e v i o u s month he had n o t been " . . . u s i n g [ h i s ] arms o r ... [my] s h o u l d e r s f o r 
any t y p e o f s t r e s s f u l a c t i v i t y . " (Ex. 12, pages 17-18). He r e l a t e d t h a t he 
e x p e r i e n c e d d i s c o m f o r t i n h i s r i g h t and l e f t s h o u l d e r and l e f t elbow. I d . a t 
19. He i n d i c a t e d t h a t he was p h y s i c a l l y l i m i t e d by p a i n and t h a t he c o u l d n ' t 
" l i f t anyway". I d . 

On t h e o t h e r hand, t h e employer produced a v i d e o f i l m e d on A p r i l 7, 1988, 
two days a f t e r c l a i m a n t ' s s t a t e m e n t . (Ex. 1 3 ) . I n t h e v i d e o , c l a i m a n t d i d p e r 
f o r m s t r e s s f u l a c t i v i t i e s , such as c a r r y i n g b o t h h i s c h i l d r e n , i n c l u d i n g h i s 
a p p r o x i m a t e l y 30-pound d a u g h t e r . At one p o i n t , c l a i m a n t l i f t e d h i s d a u g h t e r 
f r o m ground l e v e l , and e a s i l y p l a c e d her on h i s s h o u l d e r s . A f t e r w a r d s , he spun 
around s e v e r a l t i m e s , w h i l e h o l d i n g on t o t h e g i r l ' s f e e t . C l a i m a n t t h e n r e 
moved her f r o m h i s s h o u l d e r s w i t h o u t d i s p l a y i n g any a p p a r e n t d i f f i c u l t y o r p a i n . 
S h o r t l y t h e r e a f t e r , c l a i m a n t s e t about t o f i x h i s p i c n i c t a b l e . He p l a c e d one 
knee on a bench and l e a n e d under t h e t a b l e , where upon he s t a r t e d t o hammer 
u n d e r n e a t h t h e t a b l e t o p . W h i l e hammering, c l a i m a n t had t o f l e x b o t h h i s 
s h o u l d e r and elbow muscles. D u r i n g t h i s e x e r c i s e c l a i m a n t d e m o n s t r a t e d no 
a p p a r e n t p a i n . We f i n d c l a i m a n t ' s t e s t i m o n y s i g n i f i c a n t l y impeached by t h e 
v i d e o r e c o r d i n g o f h i s a c t i v i t i e s . 

F u r t h e r m o r e , c l a i m a n t f a i l e d t o a d e q u a t e l y e x p l a i n t h e d e l a y i n f i l i n g h i s 
c l a i m . C l a i m a n t i n d i c a t e d t h a t he was aware t h a t w o r k - r e l a t e d p a i n and soreness 
was t o be r e p o r t e d i m m e d i a t e l y t o management. ( T r . 3 0 ) . Indeed, c l a i m a n t i n d i 
c a t e d t h a t he had f i l e d h i s two p r e v i o u s w o r k e r s ' compensation c l a i m s on t h e 
same day t h a t p a i n d e v e loped. ( T r . 3 1 ) . Since he had f i l e d p r i o r w o r k e r s ' com
p e n s a t i o n c l a i m s , c l a i m a n t was aware o f t h e company p o l i c y r e g a r d i n g prompt 
n o t i f i c a t i o n o f a c l a i m . 



Dean A. G r u d z i n s k i , 42 Van N a t t a 597 (1990) 599 

Here, c l a i m a n t was w i t n e s s e d r e a d i n g a newspaper w h i l e s i t t i n g i n a y a r d 
v e h i c l e . T h i s l e d t o a c o u n s e l i n g s e s s i o n r e g a r d i n g c l a i m a n t ' s work p e r f o r 
mance. D u r i n g t h e mee t i n g w i t h h i s s h i f t o p e r a t i o n s manager, c l a i m a n t made no 
r e f e r e n c e t o s h o u l d e r o r elbow p a i n . I t was o n l y a f t e r t h i s m e e t i n g t h a t 
c l a i m a n t f i l e d t h e 801 c l a i m i n d i c a t i n g t h a t he had s u f f e r e d an o n - t h e - j o b 
i n j u r y . ( T r . 6 8 ) . I n l i g h t o f t h e d e l a y and c i r c u m s t a n c e s s u r r o u n d i n g 
c l a i m a n t ' s f i l i n g h i s 801 form and t h e a c t i v i t i e s f i l m e d on t h e s u r v e i l l a n c e 
v i d e o , we co n c l u d e t h a t c l a i m a n t i s n o t a c r e d i b l e w i t n e s s . 

R e g a r d i n g c l a i m a n t ' s m e d i c a l c o n d i t i o n , Dr. T o r r e s o p i n e d t h a t c l a i m a n t 
had a " . . . t e n d e r R t. l a t e r o s u p e r i o r s h o u l d e r , L t . a n t e c u b i t a l a r e a " . (Ex. 4 ) . 
He i n d i c a t e d t h a t t h e s e f i n d i n g s were s u b j e c t i v e . On May 10, 1988, T o r r e s n o t e d 
t h a t h i s f i n d i n g s were based on t h e h i s t o r y g i v e n t o him by c l a i m a n t . Since we 
have f o u n d c l a i m a n t n o t c r e d i b l e , Dr. T o r r e s ' s o p i n i o n i s l e s s p e r s u a s i v e as i t 
was n o t based on an a c c u r a t e h i s t o r y . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co, 28 
Or App 473, 476 ( 1 9 7 7 ) . 

Dr. K i e s t , o r t h o p e d i c surgeon, examined c l a i m a n t on May 27, 1988. He r e 
p o r t e d t h a t c l a i m a n t a t t r i b u t e d t h e p a i n i n h i s r i g h t s h o u l d e r t o r e p e t i t i v e 
work a c t i v i t y . C l a i m a n t r e p o r t e d a g r a d u a l w o r s e n i n g o f t h e r i g h t s h o u l d e r and 
elbow d i s c o m f o r t , a l o n g w i t h t h e development o f l e f t s h o u l d e r and elbow p a i n . 
Dr. K i e s t based h i s m e d i c a l o p i n i o n on c l a i m a n t ' s v e r s i o n o f e v e n t s . He r e 
p o r t e d t h a t c l a i m a n t had no c o m p l a i n t s as o f t h e d a t e o f t h e e x a m i n a t i o n . K i e s t 
made no o t h e r f i n d i n g s as t o t h e c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s elbow 
and s h o u l d e r c o n d i t i o n s and t h e a l l e g e d work a c t i v i t y . C o n s e q u e n t l y , h i s 
o p i n i o n i s a l s o accorded l e s s e r w e i g h t as i t was n o t based on a c r e d i b l e m e d i c a l 
h i s t o r y . I d . 

I n e v a l u a t i n g m e d i c a l o p i n i o n s , we g i v e w e i g h t t o t h o s e t h a t a r e w e l l 
r easoned and based on complete i n f o r m a t i o n . Dr. T o r r e s ' and K i e s t ' s diagnoses 
a r e based on h i s t o r y p r o v i d e d by c l a i m a n t . C l a i m a n t i s n o t a c r e d i b l e w i t n e s s . 
T h e r e f o r e , we a r e unable t o f i n d t h a t e i t h e r p h y s i c i a n had an a c c u r a t e under
s t a n d i n g o f c l a i m a n t ' s c o n d i t i o n and i t s c a u s a l r e l a t i o n s h i p t o h i s employment 
a c t i v i t i e s . Consequently, t h e i r o p i n i o n s r e g a r d i n g c a u s a t i o n l a c k p e r s u a s i v e 
ness. I d . 

Inasmuch as we cannot r e l y on c l a i m a n t ' s t e s t i m o n y , h i s v e r s i o n o f e v e n t s 
n o r t h e m e d i c a l o p i n i o n s , we are unable t o f i n d a c a u s a l r e l a t i o n s h i p between 
c l a i m a n t ' s s h o u l d e r and elbow c o n d i t i o n s and h i s employment. Co n s e q u e n t l y , 
c l a i m a n t has f a i l e d t o meet h i s burden t o e s t a b l i s h t h a t h i s work as a h o s t l e r 
f o r t h e employer m a t e r i a l l y c o n t r i b u t e d t o h i s b i l a t e r a l s h o u l d e r and elbow con
d i t i o n s . 

Unreasonable D e n i a l 

The R e f e r e e fo u n d t h e employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m t o have been unre a s o n a b l e . We d i s a g r e e . 

The employer based i t s d e n i a l on t h e l a c k o f o b j e c t i v e m e d i c a l f i n d i n g s 
r e g a r d i n g c l a i m a n t ' s c o n d i t i o n and on t h e q u e s t i o n a b l e t i m i n g between t h e 
a l l e g e d i n d u s t r i a l i n j u r y arid t h e f i l i n g o f t h e 801 form. We c o n c l u d e t h a t t h e 
employer had a l e g i t i m a t e doubt c o n c e r n i n g whether a c a u s a l r e l a t i o n s h i p had 
been e s t a b l i s h e d between t h e b i l a t e r a l s h o u l d e r and elbow c o n d i t i o n s and 
c l a i m a n t ' s work. Brown v. Argonaut I n s u r a n c e Company, 93 Or App 588 ( 1 9 8 8 ) . 
T h e r e f o r e , t h e employer's d e n i a l was n o t unreasonable. 
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A t t o r n e y Fees 

The R e f e r e e approved a c l i e n t - p a i d f e e o f $1,200. The employer c o n t e n d s 
t h i s f e e was i n a d e q u a t e . A f t e r r e v i e w o f t h e st a t e m e n t o f s e r v i c e s f o r t h e em
p l o y e r ' s c o u n s e l and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438- 1 5 - 0 1 0 ( 6 ) , we 
approve a c l i e n t - p a i d f e e , f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w , n o t t o 
exceed $1,857.50, p a y a b l e f r o m t h e employer t o i t s c o u n s e l . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d October 13, 1988, i s r e v e r s e d . The employer's 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award o f $1,300 t o 
c l a i m a n t ' s c o u n s e l i s r e v e r s e d . I n l i e u o f t h e Referee's a p p r o v a l , t h e Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed 3,710.50, p a y a b l e by t h e employer t o 
i t s c o u n s e l , f o r her s e r v i c e s a t h e a r i n g and on Board r e v i e w . 

March 26, 1990 C i t e as 42 Van N a t t a 600 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CLAUDIA I . HAMILTON, Claimant 

WCB Case No. 87-10358 
ORDER ON REVIEW 

Ber n t A. Hansen, Cla i m a n t A t t o r n e y 
S c h u y l e r T. Wallace, J r . , Defense A t t o r n e y 

Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
H i g a s h i ' s o r d e r w h i c h : (1) s e t a s i d e a D e t e r m i n a t i o n Order as p r e m a t u r e ; (2) 
d e c l i n e d t o reduce t e m p o r a r y d i s a b i l i t y ; (3) d e c l i n e d t o reduce c l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y award o f 35 p e r c e n t (52.5 degrees) f o r l o s s o f 
use o r f u n c t i o n o f t h e r i g h t l e g ( k n e e ) ; and (4) d e c l i n e d t o address t h e p r o p r i 
e t y o f t h e employer's a g g r a v a t i o n d e n i a l . On r e v i e w , - t h e i s s u e s a r e p r e m a t u r e 
c l o s u r e , e x t e n t o f te m p o r a r y d i s a b i l i t y , e x t e n t o f permanent d i s a b i l i t y and 
a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d her r i g h t knee on October 11 , 1984. T h i s i n j u r y n e c e s s i 
t a t e d s u r g e r y on March 8, 1985 and a second s u r g e r y s h o r t l y t h e r e a f t e r o f a 
p o s t s u r g i c a l i n f e c t i o n . C l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y by h e r t h e n 
a t t e n d i n g p h y s i c i a n , Dr. S n i d e r , on October 24, 1985. A D e t e r m i n a t i o n O rder, 
i s s u e d J a n u a r y 2 1 , 1986, awarded temporary d i s a b i l i t y u n t i l November 7, 1985 and 
35 p e r c e n t (52.50 degrees) scheduled permanent d i s a b i l i t y t o t h e r i g h t l e g . 
C l a i m a n t and employer appealed t h e D e t e r m i n a t i o n Order. (Ex. 3 1 ) . 

C l a i m a n t changed a t t e n d i n g p h y s i c i a n s and sought c a r e f r o m Dr. T e a l , 
o r t h o p e d i c surgeon. T e a l r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m a n o t h e r s u r g e r y . 
On May 22, 1987, t h e employer d e n i e d t h e s u r g e r y r e q u e s t . C l a i m a n t a p p e a l e d . 
On June 1 1 , 1987, a h e a r i n g was h e l d b e f o r e Referee Emerson. The i s s u e s a r i s i n g 
f r o m t h e D e t e r m i n a t i o n Order, i n c l u d i n g premature c l o s u r e , were r e s e r v e d f o r 
l a t e r l i t i g a t i o n , b u t t h e WCB Case assigned t o t h e i s s u e s was n o t p l a c e d i n 
i n a c t i v e s t a t u s and i n s t e a d t h e r e f e r e e d i s p o s e d o f t h e e n t i r e WCB case w i t h h i s 
August 5, 1987 O p i n i o n and Order. Referee Emerson found t h a t t h e s u r g e r y was 
r e a s o n a b l e and necessary and s e t a s i d e t h e employer's d e n i a l . T h i s o r d e r was 
n o t a p p e a l e d . On June 17, 1987, t h e employer d e n i e d a c l a i m f o r a g g r a v a t i o n . 
C l a i m a n t a p p e a l e d . 
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C l a i m a n t underwent her t h i r d s u r g e r y t o her knee on J u l y 30, 1987. Due t o 
t h e s u r g e r y , c l a i m a n t e x p e r i e n c e d a temporary i n c r e a s e i n t h e l o s s o f use and 
f u n c t i o n o f h e r l e g . She became m e d i c a l l y s t a t i o n a r y f r o m t h e s u r g e r y on 
September 2 1 , 1987. 

Both c l a i m a n t ' s a t t e m p t t o r a i s e t h e i s s u e o f premature c l o s u r e and t h e 
employer's a t t e m p t t o reduce t h e temporary and permanent d i s a b i l i t y f r o m t h e 
Ja n u a r y 1986 D e t e r m i n a t i o n Order o c c u r r e d o r a l l y a t t h e November 2, 1987 hear
i n g . By t h e d a t e o f h e a r i n g , t h e January 2 1 , 1986 D e t e r m i n a t i o n Order had be
come f i n a l by o p e r a t i o n o f law. 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e , E x t e n t o f Permanent and Temporary D i s a b i l i t y 

The R eferee e r r e d when he revie w e d t h e p r o p r i e t y o f t h e J a n u a r y 2 1 , 1986 
D e t e r m i n a t i o n Order. The p a r t i e s , a t t h e June 1 1 , 1987 h e a r i n g , " r e s e r v e d " t h e 
i s s u e s o f e x t e n t o f permanent and temporary d i s a b i l i t y and p r e m a t u r e c l o s u r e 
a f t e r h a v i n g r a i s e d t h o s e i s s u e s by a r e q u e s t f o r h e a r i n g . The Re f e r e e i n t h a t 
case went on t o l i t i g a t e and f i n a l l y r e s o l v e t h e o t h e r " n o n r e s e r v e d " i s s u e s 
r a i s e d by t h a t r e q u e s t f o r h e a r i n g . 

The " r e s e r v a t i o n " o r " p r e s e r v a t i o n " o f i s s u e s r a i s e d by t h e r e q u e s t f o r 
h e a r i n g amounts t o a d i s m i s s a l o f t h o s e i s s u e s w i t h o u t p r e j u d i c e when t h e 
Re f e r e e i s s u e s a f i n a l o r d e r a d d r e s s i n g o t h e r i s s u e s r a i s e d by t h e r e q u e s t f o r 
h e a r i n g . The p a r t i e s t h e n have l e a v e t o r e r a i s e t h e i s s u e s t h a t were " r e s e r v e d " 
a t any t i m e w i t h i n t h e t i m e l i m i t s s e t o u t by ORS 656.319. See D a v i d L. 
M a l l e t t e , 38 Van N a t t a 843 (1986). 

I n t h i s case, no new r e q u e s t f o r h e a r i n g was f i l e d a p p e a l i n g t h e D e t e r m i 
n a t i o n Order p r i o r t o t h e t i m e t h a t t h e o r d e r became f i n a l by o p e r a t i o n o f law. 
ORS 6 5 6 . 3 1 9 ( 4 ) . Because t h e appeal o f t h e D e t e r m i n a t i o n Order was u n t i m e l y , we 
r e v e r s e t h e Referee and r e i n s t a t e t h e D e t e r m i n a t i o n Order i n i t s e n t i r e t y . 

A g g r a v a t i o n 

W h i l e t h e employer's d e n i a l was i s s u e d on June 17, 1987, we c o n s i d e r t h e 
a g g r a v a t i o n c l a i m t o encompass c l a i m a n t ' s c o n d i t i o n u n t i l h e a r i n g . R a t e r v. 
P a c i f i c Motor T r u c k i n g Co., 77 Or App 418 (1 9 8 6 ) ; Vandehey v. P u m i l i t e Glass & 
B u i l d i n g , 35 Or App 187 (1 9 7 8 ) . A f t e r t h e a g g r a v a t i o n d e n i a l i s s u e d i n t h i s 
case, c l a i m a n t underwent a t h i r d s u r g i c a l p r o c e d u r e on h e r i n j u r e d knee. 
C l a i m a n t i s e n t i t l e d t o have her c l a i m reopened b e g i n n i n g J u l y 30, 1987, t h e 
d a t e o f her s u r g e r y . ORS 656.273. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 4, 1988, as amended J u l y 5, 1988, i s r e 
v e r s e d . The January 2 1 , 1986 D e t e r m i n a t i o n Order i s r e i n s t a t e d . The employer's 
d e n i a l i s s e t a s i d e . C l a i m a n t ' s a g g r a v a t i o n c l a i m i s remanded t o t h e employer 
f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,500, t o be p a i d by t h e em
p l o y e r . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $2,676.50, pa y a b l e 
f r o m t h e employer t o i t s former c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
VERDA SACHSE HARMON, Claimant 

WCB Case No. 87-09996 

I n t h e M a t t e r o f t h e Compensation o f 
DEBORAH M. McFARLAND JOHNSON, Claimant 

WCB Case No. 87-09997 
ORDER ON REVIEW 

B r o t h e r s , e t a l . , C l aimant A t t o r n e y s 
Johnson, Marceau, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t s i n t h i s c o n s o l i d a t e d p r o c e e d i n g r e q u e s t r e v i e w o f R e f e r e e 
Q u i l l i n a n ' s o r d e r t h a t : (1) found t h a t t h e employer was n o t a s u b j e c t employer 
and c l a i m a n t s were n o t s u b j e c t w o r k e r s ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t s ' i n j u r y c l a i m s . On r e v i e w , t h e i s s u e i s whether c l a i m a n t s 
a r e s u b j e c t w o r k e r s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t Harmon was f i r e d on one o c c a s i o n f o r l e a v i n g town w i t h o u t 
t h e a p p r o v a l o f U t a l l a P i l o t s ( U t a l l a ) . Another p i l o t was f i r e d when she d r o v e 
as a p i l o t by her own arrangement and d i d n o t f i r s t c o n s u l t U t a l l a . 

U t a l l a i n s t r u c t e d p i l o t s i n r e g a r d t o p r o p e r d r e s s and co n d u c t w h i l e 
t h e y were on a j o b . 

P i l o t s were i n s t r u c t e d t o g i v e d r i v e r s U t a l l a b u s i n e s s c a r d s . They 
were a l s o t o l d n o t t o g i v e t h e d r i v e r s t h e i r own phone numbers. P i l o t s d i d n o t 
s e t t h e i r own r a t e o f compensation. 

CONCLUSIONS OF LAW AND OPINION 

The Referee f o u n d t h a t U t a l l a was n o t an employer because i t d i d n o t 
c o n t r a c t t o pay r e m u n e r a t i o n t o t h e p i l o t s and i t d i d n o t c o n t r o l t h e s e r v i c e s 
o f t h e p i l o t s . See ORS 656.005(13). We d i s a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n . 

C l a i m a n t s have t h e burden t o prove by a preponderance o f t h e e v i d e n c e 
t h a t an employer/employee r e l a t i o n s h i p e x i s t s . The t e s t f o r d e t e r m i n i n g who i s 
a s u b j e c t w o r k e r i s t h e employer's r i g h t t o c o n t r o l t h e p e r f o r m a n c e o f t h e s e r 
v i c e s . The r i g h t - t o - c o n t r o l a n a l y s i s c o n s i s t s o f t h e f o l l o w i n g f a c t o r s : ( 1 ) 
d i r e c t e v i d e n c e o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; ( 2 ) t h e method o f 
payment; ( 3) t h e f u r n i s h i n g o f equipment; and (4) t h e r i g h t t o f i r e . Woody v. 
W a i b e l , 276 Or 189 ( 1 9 7 6 ) ; C a s t l e Homes. I n c . v. Whaite, 95 Or App 269 ( 1 9 8 9 ) . 

A l t h o u g h t h e Referee found l a c k o f c o n t r o l because t h e p i l o t s were 
f r e e t o a c c e p t work f r o m o t h e r s e r v i c e s o r t r u c k e r s , t h e p i l o t s were r e q u i r e d t o 
pay a commission t o U t a l l a f o r c a l l s t h a t were n o t a r r a n g e d t h r o u g h U t a l l a . A 
d r i v e r t e s t i f i e d a t h e a r i n g t h a t she had been f i r e d f o r d r i v i n g as a p i l o t by 
her own arrangement. Under t h e s e c i r c u m s t a n c e s , t h e p i l o t s ' "freedom" t o a c c e p t 
work f r o m o t h e r s e r v i c e s o r t r u c k e r s was l a r g e l y i l l u s o r y . 

I n r e g a r d t o t h e method o f payment, t h e i n d i v i d u a l p i l o t s d i d n o t 
p a r t i c i p a t e i n t h e d e c i s i o n between t h e t r u c k d r i v e r s and U t a l l a as t o t h e r a t e 
o f c ompensation. A l t h o u g h t h e arrangements v a r i e d , t h e p i l o t s t y p i c a l l y r e 
c e i v e d 90 p e r c e n t o f t h e compensation and U t a l l a r e c e i v e d o r r e t a i n e d a 10 p e r 
c e n t commission. 
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P i l o t s p r o v i d e d t h e i r own c a r s , l i g h t b a r s and i n s u r a n c e . The p i l o t s 
a l s o p a i d f o r t h e maintenance o f t h e v e h i c l e s . U t a l l a p r o v i d e d b u s i n e s s cards 
and b i l l i n g forms w i t h i t s name upon them. U t a l l a a l s o p r o v i d e d a b l a n k e t l i g h t 
p e r m i t f o r use i n Nevada. 

P i l o t s were t o l d t h a t i f t h e y d i d n o t p e r f o r m t h e j o b t h e way U t a l l a 
w i s h e d , t h e y would be f i r e d . C l aimant Harmon was f i r e d once f o r l e a v i n g town 
w i t h o u t p r i o r a p p r o v a l o f U t a l l a . Another p i l o t was f i r e d when she drov e as a 
p i l o t w i t h o u t f i r s t c o n t a c t i n g U t a l l a . 

Under t h e c i r c u m s t a n c e s , we f i n d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h 
c o n t r o l . U t a l l a was an employer and t h e p i l o t d r i v e r s were employees o f U t a l l a 
P i l o t s f o r purposes o f w o r k e r s ' compensation coverage. 

Because c l a i m a n t s ' i n j u r i e s arose o u t o f and i n t h e c o u r s e o f employ
ment w i t h t h e employer, t h e i r i n j u r i e s a r e compensable. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

C l a i m a n t s ' c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r -
p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . Such a f e e i s d e f i n e d 
as an "assessed f e e . " See OAR 438-15-005(2). However, we cannot award an 
assessed f e e u n l e s s c l a i m a n t s ' a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s . See OAR 
438-15-0 1 0 ( 5 ) . Because no stat e m e n t o f s e r v i c e s has been r e c e i v e d t o d a t e , an 
assessed f e e s h a l l n o t be awarded. See OAR 438-15-010(5). 

ORDER 

The Referee's o r d e r d a t e d May 16, 1988 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s d e n i a l s o f A p r i l 27, 1987 are s e t a s i d e . These c l a i m s a r e remanded t o 
SAIF C o r p o r a t i o n f o r acceptance and payment o f compensation i n accordance w i t h 
Workers' Compensation Law. 

March 26, 1990 C i t e as 42 Van N a t t a 603 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL P. MANN, Claimant 
WCB Case No. 88-04709 

ORDER ON REVIEW 
A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r t h a t 
d e c l i n e d t o f i n d a home w h i r l p o o l u n i t a r e a s o n a b l e and nec e s s a r y m e d i c a l s e r 
v i c e f o r c l a i m a n t ' s low back i n j u r y . On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt a l l o f t h e Referee's f i n d i n g s o f f a c t as ou r own e x c e p t t h o s e 
c o n t a i n e d i n t h e l a s t p a r a g r a p h . We add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t l i v e s a p p r o x i m a t e l y 30 m i l e s from where he works. A p u b l i c 
h e a l t h spa i s l o c a t e d between where he works and h i s home. N e i t h e r c l a i m a n t nor 
h i s d o c t o r know t h e hours a t which t h e spa i s open. C l a i m a n t works a r o t a t i n g 
s h i f t i n c l u d i n g day, swing and g r a v e y a r d . 



604 D a n i e l P. Mann, 42 Van N a t t a 603 (1990) 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e home w h i r l p o o l was n o t r e a s o n a b l e and 
nece s s a r y because c l a i m a n t was a b l e t o work w i t h o u t spa t r e a t m e n t s f o r t h r e e 
months, because c l a i m a n t ' s c o n d i t i o n had n o t improved w i t h spa t r e a t m e n t s , be
cause c l a i m a n t was no worse o f f t h a n s i m i l a r l y s i t u a t e d w o r k e r s , because 
c l a i m a n t c o u l d change h i s j o b t o one l e s s s t r e n u o u s and t h u s a v o i d t h e need f o r 
spa t r e a t m e n t s a l t o g e t h e r , because c l a i m a n t c o u l d move c l o s e r t o t h e p u b l i c spa, 
because c l a i m a n t c o u l d purchase a p o r t a b l e home b a t h t u b u n i t and because t h e 
t r e a t m e n t s were t o o f l e e t i n g . We d i s a g r e e w i t h t h e Referee's a n a l y s i s . 

M e d i c a l s e r v i c e s governed by OAR 436-10-040(8) r e q u i r e e x p e r t m e d i c a l 
o p i n i o n t o be f o u n d r e a s o n a b l e and necessary. However, t h e R e f e r e e d i d n o t r e 
s t r i c t h e r i n q u i r y t o w e i g h i n g t h e l a y and m e d i c a l e v i d e n c e o f r e a s o n a b l e n e s s 
and n e c e s s i t y , b u t i n s t e a d s u b s t i t u t e d her own judgment t o c o n c l u d e t h a t t h e 
w h i r l p o o l spa was n o t r e a s o n a b l e and necessary. We proceed t o e v a l u a t e t h e med
i c a l e v i d e n c e . 

The o n l y m e d i c a l o p i n i o n j u s t i f y i n g t h e need f o r t h e home w h i r l p o o l spa 
comes f r o m c l a i m a n t ' s p h y s i c i a n , Dr. Pet e r s o n . He i s o f t h e o p i n i o n t h a t use o f 
a p u b l i c spa was j u s t as re a s o n a b l e as i s t h e purchase o f a home u n i t f o r f u l l 
p a l l i a t i v e b e n e f i t s , b u t he p r e s c r i b e d t h e home u n i t because t h e h o u r s c l a i m a n t 
worked made t h e p u b l i c spa "not p r a c t i c a l . " We a r e n o t persuaded t h a t t h i s 
j u s t i f i c a t i o n e s t a b l i s h e s t h a t c l a i m a n t " r e q u i r e s an i t e m n o t u s u a l l y c o n s i d e r e d 
n e c e s s a r y i n t h e g r e a t m a j o r i t y o f workers w i t h s i m i l a r i m p a i r m e n t s " w i t h o u t a 
showing t h a t t h e p u b l i c spa i s a c t u a l l y u n a v a i l a b l e . OAR 43 6 - 1 0 - 0 4 0 ( 8 ) . Both 
c l a i m a n t and h i s d o c t o r s p e c u l a t e t h a t t h e p u b l i c spa would be u n a v a i l a b l e t o 
c l a i m a n t because o f h i s work hours. Where a p u b l i c spa i s as m e d i c a l l y r e a s o n 
a b l e as i s a home purchased u n i t , c l a i m a n t must a t a minimum e s t a b l i s h t h e un
a v a i l a b i l i t y o f t h e p u b l i c spa t o meet t h e uniqueness r e q u i r e m e n t o f t h e admin
i s t r a t i v e r u l e . Because c l a i m a n t f a i l e d t o e s t a b l i s h t h e u n a v a i l a b i l i t y o f t h e 
p u b l i c spa, we c o n c l u d e t h a t t h e home w h i r l p o o l u n i t i s n o t r e a s o n a b l e and 
nec e s s a r y . I d . 

We adopt t h e " p e n a l t i e s " and " a t t o r n e y l i e n " p o r t i o n s o f t h e R e f e r e e ' s 
o p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 27, 1988 i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $381, p a y a b l e f r o m t h e i n s u r e r t o i t s 
c o u n s e l . 

March 26, 1990 C i t e as 42 Van N a t t a 604 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA A. McCLURE, Claimant 

WCB Case Nos. 88-03574 & 88-11755 
ORDER ON REVIEW 

Longo, e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 
D a v i d O. Home, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 
Wausau I n s u r a n c e Company r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 

Seymour's o r d e r w h i c h : (1) s e t a s i d e i t s r e s p o n s i b i l i t y d e n i a l f o r c l a i m a n t ' s 
"new i n j u r y " c l a i m f o r a r i g h t s h o u l d e r c o n d i t i o n ; and (2) u p h e l d U n i t e d 
Employer I n s u r a n c e ' s r e s p o n s i b i l i t y d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 
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C l a i m a n t s u s t a i n e d a compensable i n j u r y t o her r i g h t arm and s h o u l d e r 
w h i l e c a r r y i n g t r a y s o f f o o d a t U n i t e d ' s i n s u r e d i n March 1986. Her c o n d i t i o n 
was o r i g i n a l l y d i agnosed as r i g h t b i c i p i t a l t e n d i n i t i s . C l a i m a n t c o n t i n u e d t o 
e x p e r i e n c e p a i n a f t e r her i n i t i a l i n j u r y which would i n c r e a s e w i t h a c t i v i t y . 
She was r e l e a s e d t o work w i t h permanent r e s t r i c t i o n s on t h e use o f t h e r i g h t 
arm. L a t e r diagnoses i n c l u d e d b u r s i t i s , c h r o n i c s t r a i n , c h r o n i c c a p s u l i t i s and 
r o t a t o r c u f f t e a r . The c l a i m was f i r s t c l o s e d by D e t e r m i n a t i o n Order d a t e d 
August 4, 1987, w h i c h awarded temporary d i s a b i l i t y o n l y . 

C l a i m a n t changed j o b s t o work as a w a i t r e s s w i t h Wausau's i n s u r e d b e g i n 
n i n g F e b r u a r y 1987. Her work a c t i v i t i e s caused a n o t h e r r e c u r r e n c e o f t h e 
s h o u l d e r p a i n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t ' s work f o r Wausau's i n s u r e d i n d e p e n d e n t l y 
c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n and s h i f t e d r e s p o n s i b i l i t y f o r t h e c o n d i t i o n 
t o Wausau. He reasoned t h a t i f c l a i m a n t ' s problem was r o t a t o r c u f f t e a r , t h a t 
t h i s was a new c o n d i t i o n w h i c h must have been caused by Wausau's i n s u r e d . I f 
her p r o b l e m were b u r s i t i s , he r e l i e d upon c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
Sc h e i n b e r g , and h i s o p i n i o n t h a t t h e work a t Wausau's i n s u r e d c o n t r i b u t e d 
" s l i g h t l y " t o c l a i m a n t ' s d i s a b i l i t y . We d i s a g r e e . 

I n s u c c e s s i v e i n j u r y cases, t h e f i r s t employer remains r e s p o n s i b l e u n l e s s 
t h e l a t e r work exposure i n d e p e n d e n t l y c o n t r i b u t e s t o a w o r s e n i n g o f t h e u n d e r l y 
i n g c o n d i t i o n . Hensel Phelps v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . An i n c r e a s e i n 
symptoms a l o n e i s n o t enough t o s h i f t r e s p o n s i b i l i t y . James R i v e r C o r p o r a t i o n 
v. Younqblood, 80 Or App 472 (19 8 6 ) . 

The d i a g n o s i s o f r o t a t o r c u f f t e a r i s an a l t e r n a t i v e d i a g n o s i s f o r t h e 
o r i g i n a l c o n d i t i o n c l a i m a n t s u s t a i n e d w i t h U n i t e d ' s i n s u r e d ; i t i s n o t shown t o 
be a new d i a g n o s i s a r i s i n g o n l y a f t e r c l a i m a n t ' s work, w i t h Wausau's i n s u r e d . I n 
f a c t , Dr. Nelson s t a t e d t h a t t h e r o t a t o r c u f f t e a r was d i r e c t l y r e l a t e d t o t h e 
March 1986 i n j u r y . (Ex. 36 - 2 ) . W i t h o u t a showing t h a t c l a i m a n t has s u s t a i n e d 
some new a d d i t i o n a l c o n d i t i o n a r i s i n g o u t o f employment w i t h Wausau's i n s u r e d , 
we a r e u n a b l e t o co n c l u d e t h a t t h i s employment i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s c o n d i t i o n . L i k e w i s e , Scheinberg's o p i n i o n t h a t t h e new work exposure 
w i t h Wausau's i n s u r e d " c o n t r i b u t e d o n l y s l i g h t l y t o her d i s a b i l i t y and a need 
f o r m e d i c a l t r e a t m e n t " , i s n o t p e r s u a s i v e because i t does n o t s t a t e t h a t such a 
c o n t r i b u t i o n worsened t h e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n f r o m t h e 1986 i n j u r y . 

I n c o n c l u s i o n , we a r e n o t persuaded t h a t c l a i m a n t ' s work exposure w i t h 
Wausau's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h e r u n d e r l y i n g con
d i t i o n . C o n s e q u e n t l y , U n i t e d i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 2, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which s e t a s i d e Wausau's d e n i a l i s r e v e r s e d . 
Wausau's d e n i a l i s r e i n s t a t e d and u p h e l d . U n i t e d ' s d e n i a l d a t e d March 2 1 , 1988, 
i s s e t a s i d e and t h e c l a i m i s remanded t o U n i t e d f o r p r o c e s s i n g a c c o r d i n g t o 
law. U n i t e d i s r e s p o n s i b l e f o r c l a i m a n t ' s a t t o r n e y f e e as awarded by t h e 
R e f e r e e . The rema i n d e r o f t h e o r d e r i s a f f i r m e d . The Board approves a c l i e n t -
p a i d f e e , n o t t o exceed $656.25, payable f r o m U n i t e d Employer I n s u r a n c e t o i t s 
c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
DARVEL W. ROGERS, Claimant 

WCB Case No. 88-12036 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 
The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h 

d i r e c t e d i t t o pay m e d i c a l and r e l a t e d expenses pe n d i n g i t s a p p e a l o f a o p i n i o n 
and o r d e r t h a t f o u n d i t r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . The i s s u e on r e 
v i e w i s payment o f m e d i c a l b i l l s pending appeal. We r e v e r s e . 

FINDINGS OF FACT 

A h e a r i n g was h e l d i n WCB cases 87-10754 and 87-10763 on March 2, 1988. 
The employer h e r e i n was one o f t h e two p a r t i e s c o n t e s t i n g t h a t case. No o r d e r , 
i s s u e d p u r s u a n t t o ORS 656.307, was r e c e i v e d i n t h a t case b u t a t h e a r i n g a l l t h e 
p a r t i e s , i n c l u d i n g t h e employer h e r e i n , agreed t h a t r e s p o n s i b i l i t y was t h e o n l y 
i s s u e . The p a r t i e s e x p r e s s l y waived a l l i s s u e s o f c o m p e n s a b i l i t y . 

An O p i n i o n and Order i n t h a t case i s s u e d on March 3 1 , 1988. That o r d e r 
f o u n d t h e employer h e r e i n r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n and c l a i m . The 
employer t i m e l y p e r f e c t e d an appeal o f t h e o r d e r f i n d i n g i t r e s p o n s i b l e f o r 
c l a i m a n t ' s c l a i m and c o n d i t i o n . 

D u r i n g t h e pendency o f t h e appeal i n WCB cases 87-10754 and 87-10763, t h e 
r e s p o n s i b l e employer has r e f u s e d t o pay m e d i c a l and r e l a t e d expenses t o c l a i m a n t 
and h i s m e d i c a l p r o v i d e r s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t , when, i n an e a r l i e r case, c o m p e n s a b i l i t y was con
ceded and t h e o n l y i s s u e was r e s p o n s i b i l i t y between two i n s u r e r s , t h e c a r r i e r 
f o u n d r e s p o n s i b l e c o u l d n o t a v o i d p a y i n g m e d i c a l and r e l a t e d expenses p e n d i n g 
a p p e a l o f t h e r e s p o n s i b i l i t y d e t e r m i n a t i o n . We d i s a g r e e . 

C l a i m a n t argued, and t h e Referee agreed t h a t , s i n c e t h i s case i n v o l v e d 
o n l y a r e s p o n s i b i l i t y d e t e r m i n a t i o n , t h e c a r r i e r f o u n d r e s p o n s i b l e c o u l d n o t 
a v o i d p a y i n g m e d i c a l and r e l a t e d expenses pending appeal o f t h a t r e s p o n s i b i l i t y 
d e t e r m i n a t i o n . As a u t h o r i t y f o r t h i s p r o p o s i t i o n , c l a i m a n t c i t e s OAR 436-60-
180(14) and Steve Chambers, 40 Van N a t t a 467 (1 9 8 8 ) . These two a u t h o r i t i e s do 
n o t s u p p o r t t h a t p r o p o s i t i o n i n t h i s case because t h e y a r e based upon t h e f a c t 
t h a t an o r d e r p u r s u a n t t o ORS 656.307 was i s s u e d by t h e D i r e c t o r . A l t h o u g h t h e 
o n l y i s s u e i n t h i s case was r e s p o n s i b i l i t y , no ".307 o r d e r " was e v e r i s s u e d by 
t h e D i r e c t o r . 

S i n c e t h i s i s n o t a s i t u a t i o n governed by ORS 656.307, o r t h e D i r e c t o r ' s 
r u l e s , we must l o o k t o t h e s t a t u t e s t o see whether i n t h i s t y p e o f case payment 
o f m e d i c a l and r e l a t e d expenses a r e r e q u i r e d pending a p p e a l . ORS 6 5 6 . 3 1 3 ( 1 ) & ( 4 ) 
s t a t e : 

" ( 1 ) F i l i n g by an employer o r t h e i n s u r e r o f a r e 
q u e s t f o r r e v i e w o r c o u r t appeal s h a l l n o t s t a y pay
ment o f compensation t o a c l a i m a n t . " 

" ( 4 ) N o t w i t h s t a n d i n g ORS 656.005, f o r t h e 
purpose o f t h i s s e c t i o n , 'compensation' means 
b e n e f i t s p a y a b l e p u r s u a n t t o t h e p r o v i s i o n s o f 
ORS 656.204 t o 656.208, 656.210 and 656.214 and does 
n o t i n c l u d e t h e payment o f m e d i c a l s e r v i c e s . " 

ORS 656.313(4) i s c l e a r and unambiguous i n t h i s s i t u a t i o n . The s t a t u t e e x p r e s s l y 
does n o t r e q u i r e payment o f m e d i c a l s e r v i c e s pending a p p e a l . The s t a t u t e does 
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n o t make an e x c e p t i o n t o t h i s r u l e f o r cases t h a t i n v o l v e o n l y a d e t e r m i n a t i o n o f 
r e s p o n s i b i l i t y , b u t where no .307 o r d e r has been i s s u e d . Appeals o f o r d e r s 
c o n t a i n i n g .307 d e t e r m i n a t i o n s do n o t f a l l w i t h i n t h i s s t a t u t e because t h o s e 
m a t t e r s a r e governed by a se p a r a t e s t a t u t e and a d m i n i s t r a t i v e r u l e s . 

S i n c e t h e m e d i c a l and r e l a t e d expenses i n t h i s case f a l l w i t h i n t h o s e p r o 
t e c t e d f r o m payment pe n d i n g appeal under ORS 656.313(4), t h e employer need not 
pay them p e n d i n g i t s a p p e a l . 

ORDER 

The Referee's o r d e r , d a t e d November 3, 1988, i s r e v e r s e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $614. 

March 26, 1990 C i t e as 42 Van N a t t a 607 (19901 

I n t h e M a t t e r o f t h e Compensation o f 
STEPHEN A. SCARRATT, Claimant 

WCB Case No. 88-12306 
ORDER ON REVIEW 

P o z z i , e t a l . , C l a i m a n t A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e Q u i l l i n a n ' s o r d e r 
w h i c h : (1) s e t a s i d e c l a i m a n t ' s i n j u r y c l a i m f o r a b i l a t e r a l w r i s t c o n d i t i o n ; 
and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r an u n r e a s o n a b l e d e n i a l . The i s 
sues on r e v i e w a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n 
p a r t , m o d i f y i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , e x c e p t t h o s e c o n t a i n e d i n p a r a 
g r a p h f i v e o f her f i n d i n g o f f a c t s e c t i o n , as our own, and supplement them w i t h 
t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s o f f a c t . C l a i m a n t ' s use o f a jackhammer mate
r i a l l y c o n t r i b u t e d t o a tem p o r a r y i n c r e a s e i n h i s w r i s t symptoms, r e s u l t i n g i n 
h i s need f o r t r e a t m e n t . However, c l a i m a n t ' s u n d e r l y i n g a r t h r i t i c c o n d i t i o n was 
n e i t h e r caused nor worsened by h i s use o f t h e jackhammer. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s use o f t h e jackhammer was s u f f i 
c i e n t l y d i s c r e t e and i d e n t i f i a b l e t o q u a l i f y c l a i m a n t ' s c l a i m as one f o r an i n 
d u s t r i a l i n j u r y . See V a l t i n s o n v. SAIF, 56 Or App 184 ( 1 9 8 2 ) . The Ref e r e e 
f o u n d t h a t t h i s i n j u r y e p i s o d e had caused c l a i m a n t t o d e v e l o p symptoms i n h i s 
w r i s t w h i c h r e q u i r e d m e d i c a l t r e a t m e n t . Based upon t h e s e f i n d i n g s , t h e Referee 
f o u n d t h e c l a i m compensable. We agree w i t h t h e s e c o n c l u s i o n s and adopt them as 
our own. 

The R e f e r e e f u r t h e r concluded t h a t c l a i m a n t ' s u n d e r l y i n g w r i s t a r t h r i t i s 
c o n d i t i o n had been worsened by t h e jackhammer i n c i d e n t . L a s t l y , t h e R e f e r e e as
sessed a p e n a l t y and a t t o r n e y f e e because she found t h e i n s u r e r ' s d e n i a l t o be 
u n r e a s o n a b l e . We d i s a g r e e w i t h t h e Referee on t h e s e l a s t two c o n c l u s i o n s . 

When a compensable i n j u r y makes an u n d e r l y i n g c o n d i t i o n t e m p o r a r i l y symp
t o m a t i c w i t h o u t c a u s i n g o r wor s e n i n g t h a t c o n d i t i o n , t h e c a r r i e r ' s l i a b i l i t y may 
be l i m i t e d t o t h e e f f e c t s o f t h e t e m p o r a r y symptomatic i n c r e a s e . Donald L. 
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C a l l , 39 Van N a t t a 672 ( 1 9 8 7 ) . I n o t h e r words, t h e r e i s no l i a b i l i t y f o r t h e 
u n d e r l y i n g c o n d i t i o n per se. C a l l , s u p r a ; Roy L. B i e r , 35 Van N a t t a 1825 
(1 9 8 3 ) . 

Here, w h i l e a l l t h e p h y s i c i a n s agree t h a t c l a i m a n t has s u s t a i n e d a worsen
i n g o f symptoms due t o h i s i n j u r y , t h e r e i s o n l y one f a v o r a b l e r e f e r e n c e t o t h e 
i n j u r y c a u s i n g a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . Dr. B u t t o n s , i n h i s r e 
p o r t d a t e d September 23, 1988, s t a t e d t h a t t h e i n j u r y "perhaps h a s t e n e d " t h e 
w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . An o p i n i o n t h a t an i n j u r y "perhaps has
t e n e d " t h e w o r s e n i n g o f an u n d e r l y i n g c o n d i t i o n i s n o t an o p i n i o n based upon 
r e a s o n a b l e m e d i c a l p r o b a b i l i t y , b u t merely upon p o s s i b i l i t y o r s p e c u l a t i o n . 
T h i s i s i n s u f f i c i e n t f o r c l a i m a n t t o meet h i s burden o f p r o o f on whether t h e i n 
j u r y worsened h i s u n d e r l y i n g a r t h r i t i c c o n d i t i o n . Gormlev v. SAIF, 52 Or App 
1055 ( 1 9 8 1 ) . 

I n c o n t r a s t t o t h a t o p i n i o n i s t h e o p i n i o n o f Dr. Struckman, who p e r s u a 
s i v e l y c o n c l u d e s t h a t t h e compensable i n j u r y d i d n o t worsen c l a i m a n t ' s u n d e r l y 
i n g c o n d i t i o n . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s u n d e r l y 
i n g a r t h r i t i c c o n d i t i o n was n o t worsened by h i s i n j u r y and i s n o t a compensable 
p a r t o f h i s c l a i m . 

I n r e l a t i o n t o t h e unreasonableness o f t h e d e n i a l , t h e i n s u r e r was i n pos
s e s s i o n o f Dr. Struckman's c h a r t n o t e o f February 1, 1988 p r i o r t o t h e i s s u a n c e 
o f i t s d e n i a l . That n o t e i n d i c a t e d t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had n o t 
worsened. The i n s u r e r was n o t unreasonable i n t r e a t i n g t h i s c l a i m as one o f a 
p o s s i b l e o c c u p a t i o n a l d i s e a s e , f o r which Dr. Struckman's o p i n i o n was s u f f i c i e n t 
t o c r e a t e a l e g i t i m a t e doubt as t o i t s c o m p e n s a b i l i t y . We t h e r e f o r e c o n c l u d e 
t h a t t h e i n s u r e r ' s d e n i a l was not unreasonable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 7, 1988 i s a f f i r m e d i n p a r t , m o d i f i e d 
i n p a r t , and r e v e r s e d i n p a r t . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d 
i n s o f a r as i t p e r t a i n s t o a d e n i a l o f c l a i m a n t ' s u n d e r l y i n g w r i s t c o n d i t i o n . 
The R e f e r e e ' s a t t o r n e y f e e award c o n c e r n i n g t h e d e n i a l i s s u e i s m o d i f i e d f r o m 
$1,500 t o $1,000. The Referee's assessment o f a p e n a l t y and a $300 a t t o r n e y f e e 
f o r an u n r e a s o n a b l e d e n i a l a r e r e v e r s e d . The remainder o f t h e o r d e r i s a f 
f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
t e m p o r a r y symptomatic i n c r e a s e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e 
o f $700, t o be p a i d by t h e i n s u r e r . 

March 26, 1990 C i t e as 42 Van N a t t a 608 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEANNA L. SOUTHERLAND, Claimant 

WCB Case No. 88-12307 
ORDER ON REVIEW 

Jean F i s h e r LeDoux, Cla i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mulder's o r d e r w h i c h : (1) f o u n d t h a t 
c l a i m a n t had e s t a b l i s h e d "good cause" f o r an u n t i m e l y r e q u e s t f o r h e a r i n g f r o m 
t h e i n s u r e r ' s d e n i a l ; and (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s back i n 
j u r y c l a i m . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s and c o m p e n s a b i l i t y . Because 
we f i n d t h a t c l a i m a n t d i d n o t have good cause f o r her u n t i m e l y h e a r i n g r e q u e s t , 
we d i s m i s s . 
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FINDINGS OF FACT 
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On March 3 1 , 1988, Dr. Johnson, c h i r o p r a c t o r , s u b m i t t e d a f i r s t m e d i c a l 
r e p o r t w h i c h i n d i c a t e d c l a i m a n t had e x p e r i e n c e d back p a i n a f t e r l i f t i n g a c o u p l e 
o f boxes. (Ex. 3 ) . Johnson checked t h e "work r e l a t e d " box on t h e r e p o r t . 

By c h a r t n o t e d a t e d A p r i l 4, 1988, Dr. Takacs, c h i r o p r a c t o r , r e p o r t e d t h a t 
c l a i m a n t had e x p e r i e n c e d a p u l l i n her low back when l i f t i n g a box o f ke t c h u p 
a p p r o x i m a t e l y a week and h a l f b e f o r e . 

On A p r i l 5, 1988, c l a i m a n t f i l e d an 801 form. 

On A p r i l 13, 1988, t h e i n s u r e r i s s u e d a d e n i a l o f b e n e f i t s . I t was r e 
c e i v e d by c l a i m a n t on A p r i l 19, 1988. 

Dr. Takacs r e p o r t e d e xamining c l a i m a n t on A p r i l 2 1 , 1988. She showed 
Takacs her d e n i a l forms and asked what s h o u l d be done. Dr. Takacs i n d i c a t e d 
t h a t he would c o n t a c t her c l a i m r e p r e s e n t a t i v e and t h a t , i n t h e f u t u r e , c l a i m a n t 
s h o u l d r e p o r t i n j u r i e s p r o m p t l y t o her employer. (Ex. 7-2). 

C l a i m a n t ' s h e a r i n g r e q u e s t from t h e i n s u r e r ' s d e n i a l was r e c e i v e d by t h e 
H e a r i n g s D i v i s i o n on J u l y 15, 1988, more t h a n 60 days a f t e r t h e d a t e o f t h e de
n i a l . 

CONCLUSIONS OF LAW AND OPINION 

A l t h o u g h c l a i m a n t d i d n o t f i l e a t i m e l y h e a r i n g r e q u e s t , t h e R eferee found 
t h a t she had good cause f o r f a i l i n g t o do so. S p e c i f i c a l l y , t h e R e f e r e e r e a 
soned t h a t c l a i m a n t had demonstrated "good cause" because she r e l i e d on Dr. 
Takacs' r e p r e s e n t a t i o n t h a t he would f i l e t h e h e a r i n g s r e q u e s t f o r h e r . We d i s 
a g r ee. 

A h e a r i n g r e q u e s t must be f i l e d w i t h i n 60 days a f t e r c l a i m a n t i s n o t i f i e d 
o f a d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . A r e q u e s t f i l e d more t h a n 60 days b u t n o t l e s s 
t h a n 180 days a f t e r n o t i f i c a t i o n o f d e n i a l i s v a l i d i f c l a i m a n t e s t a b l i s h e s good 
cause f o r f a i l u r e t o f i l e w i t h i n 60 days. ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . C l a i m a n t has t h e 
burden t o e s t a b l i s h good cause f o r f a i l u r e t o f i l e t i m e l y . Hempel v. SAIF, 100 
Or App 68 ( 1 9 9 0 ) . 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t was n o t t i m e l y f i l e d . 
T h at d e l a y may n e v e r t h e l e s s be excused i f c l a i m a n t had good cause f o r l a t e f i l 
i n g . See ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has 
been equa t e d t o t h e s t a n d a r d o f "mista k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e 
n e g l e c t " r e c o g n i z e d under ORCP 71B(1) and former ORS 18.160. Anderson v. Pub
l i s h e r s Paper Co., 78 Or App 513, 517, r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown 
v. EBI Companies, 289 Or 455 (19 8 0 ) . 

Here, c l a i m a n t acknowledges r e c e i v i n g t h e d e n i a l l e t t e r . S u b s e q u e n t l y , 
she t o o k t h a t l e t t e r and s e v e r a l o t h e r papers t o Dr. Takacs. He r e a d t h e docu
ments, and a s s e r t e d t h a t he had d e a l t w i t h t h e i n s u r e r b e f o r e . A c c o r d i n g l y , he 
i n f o r m e d c l a i m a n t t h a t he would w r i t e a l e t t e r t o t h e i n s u r e r i n f o r m i n g them 
t h a t he b e l i e v e d c l a i m a n t had s u f f e r e d an o n - t h e - j o b i n j u r y . ( T r . 5 ) . By l e t 
t e r d a t e d A p r i l 25, 1988, Takacs i n f o r m e d c l a i m a n t t h a t he would t a l k t o her 
c l a i m ' s r e p r e s e n t a t i v e about t h e i n j u r y . (Ex. 7-2). I t was c l a i m a n t ' s i m p r e s 
s i o n t h a t e v e r y t h i n g would be r e s o l v e d . C l a i m a n t f i r s t r e a l i z e d s o m e t h i n g was 
amiss, when a p p r o x i m a t e l y a month l a t e r she r e c e i v e d a m e d i c a l b i l l , a t w h i c h 
p o i n t she c o n t a c t e d an a t t o r n e y . 
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I n t h i s case Dr. Takacs was n o t t h e agent o f c l a i m a n t . He was n o t s p e c i f 
i c a l l y i n s t r u c t e d t o f i l e t h e r e q u e s t f o r h e a r i n g , nor d i d he agree t o do so. 
Dr. Takacs acknowledged t h a t he would c o n t a c t c l a i m a n t ' s c l a i m r e p r e s e n t a t i v e , 
b u t o f f e r e d no o t h e r s p e c i f i c assurances. Claimant r e l i e d on Dr. Takacs t o f i l e 
t h e r e q u e s t f o r h e a r i n g . However, she p r o v i d e d no r a t i o n a l e as t o why she ex
p e c t e d him t o assume such an i m p o r t a n t o b l i g a t i o n . C o nsequently, s i n c e c l a i m a n t 
d i d n o t make Dr. Takacs her agent t o f i l e f o r her, c l a i m a n t ' s r e l i a n c e on Dr. 
Takacs t o f i l e f o r her does n o t c o n s t i t u t e "good cause". 

I n t h e a l t e r n a t i v e , assuming Takacs was an agent o f c l a i m a n t , we no n e t h e 
l e s s c o n c l u d e t h a t c l a i m a n t s t i l l has f a i l e d t o e s t a b l i s h "good cause" f o r l a t e 
f i l i n g . An a g e n t ' s f a i l u r e t o t i m e l y f i l e does n o t a u t o m a t i c a l l y p r o v i d e "good 
cause" t o c l a i m a n t f o r f a i l u r e t o f i l e t i m e l y . The c o u r t s have h e l d t h a t a 
f a i l u r e o f an agent t o f i l e a r e q u e s t f o r h e a r i n g does n o t c o n s t i t u t e good 
cause, u n l e s s t h e f a i l u r e t o f i l e t i m e l y would be good cause i f a t t r i b u t e d t o 
c l a i m a n t . See EBI Companies v. Lorence, 72 Or App 75 ( 1 9 8 6 ) . Here, Takacs sim
p l y d i d n o t f i l e a t i m e l y r e q u e s t f o r h e a r i n g , and no excuse whatsoever was p r e 
s e n t e d f o r t h a t f a i l u r e . W i t h o u t such an excuse, t h e r e i s no b a s i s t o f i n d any 
"good cause" w h i c h , i f a t t r i b u t e d t o c l a i m a n t , would p r o v i d e a b a s i s t o e s t a b 
l i s h h e r "good cause". I d . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d 
"good cause" f o r her u n t i m e l y f i l i n g o f a r e q u e s t f o r h e a r i n g . A c c o r d i n g l y , 
c l a i m a n t ' s h e a r i n g r e q u e s t i s d i s m i s s e d . 

A l t e r n a t i v e l y , we agree w i t h t h e Referee t h a t c l a i m a n t ' s back c o n d i t i o n i s 
n o t compensable. 

C l a i m a n t ' s v e r s i o n o f eve n t s c o n f l i c t w i t h t h e t e s t i m o n y g i v e n by c l a i m a n t 
and her c o w o r k e r s . T h e r e f o r e , t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m u l t i m a t e l y 
r e s t s upon h e r c r e d i b i l i t y and r e l i a b i l i t y . The Referee found t h a t c l a i m a n t ' s 
r e l i a b i l i t y had been eroded t o t h e p o i n t t h a t she had n o t pr o v e n h e r case on t h e 
m e r i t s . We agree. 

C l a i m a n t i n d i c a t e d , on t h e 801 form, t h a t she s u f f e r e d t h e a l l e g e d i n d u s 
t r i a l i n j u r y on March 2 1 , 1988. The 801 form was n o t s u b m i t t e d u n t i l A p r i l 5, 
1988. C l a i m a n t t e s t i f i e d t h a t she t o l d one o f her s u p e r v i s o r s t h a t she was ex
p e r i e n c i n g back p a i n a week a f t e r t h e i n c i d e n t . N o n e t h e l e s s , c l a i m a n t d i d n o t 
i n d i c a t e t h a t h er back had been i n j u r e d w h i l e on t h e j o b . More t o t h e p o i n t , 
she f a i l e d t o t e l l anyone o f t h e work c o n n e c t i o n u n t i l g o i n g t o t h e emergency 
room. C l a i m a n t i n d i c a t e d t h a t she worked a h a l f day on March 30, 1988, and had 
t o l e a v e because o f t h e back p a i n . Claimant e x p l a i n e d t h a t she f a i l e d t o t e l l 
h e r s u p e r v i s o r o f t h e back p a i n which r e s u l t e d f r o m l i f t i n g t h e boxes o f k e t c h u p 
because, " I t j u s t — i t s l i p p e d my mind. I d i d n ' t — I was h u r t i n g so bad I 
j u s t wanted t o go home." ( T r . 10-11, emphasis added.) C o n s e q u e n t l y , c l a i m a n t 
f a i l e d t o a d e q u a t e l y e x p l a i n t h e t i m e l a g between t h e a l l e g e d i n d u s t r i a l i n j u r y 
and t h e r e s u l t i n g back p a i n which caused her t o l e a v e work. 

C l a i m a n t ' s t e s t i m o n y a l s o c o n t a i n e d s e v e r a l c o n t r a d i c t o r y s t a t e m e n t s . She 
d e s c r i b e d h e r s e l f as b e i n g h e a l t h y and w i t h o u t p h y s i c a l problems p r i o r t o March 
1988. However, c l a i m a n t ' s a s s i s t a n t manager i n d i c a t e d t h a t she had e x p e r i e n c e d 
p h y s i c a l p roblems p r i o r t o March 1988. The a s s i s t a n t manager r e l a t e d t h a t 
c l a i m a n t f r e q u e n t l y complained o f b e i n g s i c k and h a v i n g t r o u b l e w i t h h e r hands, 
neck and knees. Moreover, no co-employee o r s u p e r v i s o r was aware t h a t c l a i m a n t 
was e x p e r i e n c i n g any l i m i t a t i o n s due t o her back w h i l e she was w o r k i n g . 

I n t h i s case, c l a i m a n t has t e s t i f i e d t o c o n t r a d i c t o r y a c t i o n s . She i n d i 
c a t e d t h a t h e r a l l e g e d i n d u s t r i a l i n j u r y o c c u r r e d on March 2 1 , 1988. C l a i m a n t 
a l l e g e d t h a t i t t o o k a p p r o x i m a t e l y a week f o r her back t o s t a r t b o t h e r i n g h e r . 
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I n t h e i n t e r i m p e r i o d , c l a i m a n t had two p r i v a t e m eetings w i t h h e r manager. On 
March 2 1 , 1988, t h e manager counseled c l a i m a n t on her work p e r f o r m a n c e . D u r i n g 
t h i s m e e t i n g no m e n t i o n was made o f back p a i n . A t t h e t i m e o f t h e q u a r t e r l y 
e v a l u a t i o n on March 3 1 , 1988, t h e manager spent f i v e m i n u t e s a l o n e w i t h 
c l a i m a n t . D u r i n g t h e i r c o n v e r s a t i o n , c l a i m a n t a g a i n f a i l e d t o i n d i c a t e t h a t she 
had h u r t h e r back on March 2 1 , 1988. Yet, t h i s was t h e same day t h a t c l a i m a n t 
t e s t i f i e d she went t o t h e emergency room s u f f e r i n g f r o m severe back p a i n . 

I n sum, c l a i m a n t ' s t e s t i m o n y on q u e s t i o n s i m p o r t a n t t o p r o v i n g her c l a i m 
a r e so vague and c o n t r a d i c t o r y as t o be u n r e l i a b l e . 

Inasmuch as we cannot r e l y upon c l a i m a n t ' s t e s t i m o n y , her v e r s i o n o f 
e v e n t s as w e l l as t h e m e d i c a l o p i n i o n s c o n c e r n i n g a c a u s a l r e l a t i o n s h i p between 
he r back c o n d i t i o n and a work i n c i d e n t a r e n o t p e r s u a s i v e . C o n s e q u e n t l y , 
c l a i m a n t has f a i l e d t o meet her burden t o e s t a b l i s h by a preponderance o f t h e 
e v i d e n c e t h a t her back c o n d i t i o n was caused by a w o r k - r e l a t e d i n c i d e n t . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 28, 1988, i s r e v e r s e d . The c l a i m a n t ' s 
h e a r i n g r e q u e s t i s d i s m i s s e d . The Board approves a c l i e n t - p a i d f e e , p a y a b l e 
f r o m t h e i n s u r e r t o i t s c o u n s e l , n o t t o exceed $1,362. 

March 26, 1990 : C i t e as 42 Van N a t t a 611 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
REINE R. WEBB, Claimant 
WCB Case No. 88-02445 

ORDER ON RECONSIDERATION 
Max Rae, Claimant A t t o r n e y 

K e v i n L. Mannix, Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Board's Order on Review 
d a t e d March 5, 1990. Having r e c e i v e d t h e i n s u r e r ' s response, we pr o c e e d t o r e 
c o n s i d e r our o r d e r . 

C l a i m a n t r e q u e s t s t h e award o f a re a s o n a b l e i n s u r e r - p a i d a t t o r n e y f e e f o r 
h e r success a t r e v e r s i n g t h e Referee's a l l o w a n c e o f an o f f s e t . S i n c e t h e i s s u e 
o f o f f s e t was p r e s e n t e d t o t h e Board by c l a i m a n t ' s c r o s s - r e q u e s t f o r r e v i e w , t h e 
award o f a t t o r n e y f e e s i s governed by ORS 656.386. C l a i m a n t i s n o t e n t i t l e d t o 
an i n s u r e r assessed f e e under ORS 656.386(1). Forney v. Western S t a t e s Plywood, 
297 Or 628 ( 1 9 8 4 ) . C l a i m a n t i s , however, e n t i t l e d t o an o u t - o f - c o m p e n s a t i o n f e e 
p u r s u a n t t o ORS 656.386( 2 ) . I n t h i s case, c l a i m a n t ' s a t t o r n e y has a l r e a d y been 
awarded t h e maximum a l l o w a b l e o u t - o f - c o m p e n s a t i o n f e e o f 25 p e r c e n t o f t h e i n 
c r e a s e d permanent d i s a b i l i t y which i s made w i t h o u t r e g a r d t o t h e o f f s e t . OAR 
438-1 5 - 0 8 5 ( 2 ) . T h e r e f o r e , we are unable t o award any a d d i t i o n a l a t t o r n e y f e e s . 
ORS 6 5 6 . 3 8 6 ( 2 ) . 

A c c o r d i n g l y , o u r p r i o r o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as s u p p l e 
mented h e r e i n , we adhere t o and r e p u b l i s h our March 5, 1990 o r d e r . The p a r t i e s ' 
r i g h t o f a p p e a l s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JIMMIE C. WILSON, Claimant 

WCB Case Nos. 88-05021 & 88-06710 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Gruber's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r a w e i g h t l o s s program; (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r t r e a t m e n t r e n d e r e d by a nurse p r a c t i t i o n e r ; ( 3) o r d e r e d t h e 
i n s u r e r t o pay two m e d i c a l b i l l i n g s ; and (4) assessed a p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r f a i l u r e t o pay one o f t h e m e d i c a l b i l l i n g s . I n h i s b r i e f , 
c l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r w h i c h : ( 1 ) u p h e l d 
t h e s e l f - i n s u r e d employer's d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r an e x e r -
c y c l e ; and (2) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r b o t h 
u n p a i d m e d i c a l b i l l i n g s . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y o f m e d i c a l 
s e r v i c e s , p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We a f f i r m i n p a r t , m o d i f y i n 
p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome w i t h t h e em
p l o y e r i n October 1986. That c l a i m was accepted by t h e employer. A l s o i n 
October 1986, c l a i m a n t f i l e d a c l a i m f o r a low back s t r a i n , w h i c h was a c c e p t e d 
by t h e employer. C l a i m a n t was i n i t i a l l y t r e a t e d by Dr. Ross, o s t e o p a t h , f o r 
b o t h h i s c a r p a l t u n n e l and low back problems. Dr. Ross r e f e r r e d c l a i m a n t t o Dr. 
Lundsgaard, o r t h o p e d i s t , f o r t r e a t m e n t o f t h e c a r p a l t u n n e l c o n d i t i o n ; however, 
Dr. Ross c o n t i n u e d t o be t h e t r e a t i n g p h y s i c i a n f o r c l a i m a n t ' s low back s t r a i n . 
Dr. Ross i s a s s o c i a t e d w i t h t h e Oakridge M e d i c a l C l i n i c . 

Dr. Lundsgaard p e r f o r m e d a l e f t c a r p a l t u n n e l decompression s u r g e r y i n 
January 1987. He p e r f o r m e d a r i g h t c a r p a l t u n n e l decompression s u r g e r y i n March 
1987. D u r i n g t h e p e r i o d f r o m October 1986 t h r o u g h A p r i l 1987, c l a i m a n t c o n t i n 
ued t o e x p e r i e n c e p e r i o d i c f l a r e - u p s o f back p a i n accompanied by a c o n t i n u o u s 
ache i n t h e lo w e r back. He c o n t i n u e d t o go t o t h e O a k r i d g e M e d i c a l C l i n i c f o r 
t r e a t m e n t o f h i s low back c o n d i t i o n and r e c e i v e d t r e a t m e n t a t t h e c l i n i c f r o m 
b o t h Dr. Ross and f r o m a l i c e n s e d nurse p r a c t i t i o n e r , M i t c h B o r i s k i n . 

I n May 1987, c l a i m a n t had a r e c u r r e n c e o f c a r p a l t u n n e l symptoms i n h i s 
r i g h t hand. I n a June 8, 1987 l e t t e r t o t h e employer's p r o c e s s i n g a g e n t , M i t c h 
B o r i s k i n n o t e d t h a t , due t o c l a i m a n t ' s c h r o n i c back p a i n , b o t h he and Dr. 
Lundsgaard recommended t h a t c l a i m a n t e n r o l l i n a w e i g h t - r e d u c t i o n program. A t 
t h a t t i m e , c l a i m a n t weighed i n excess o f 370 pounds. I n a June 26 l e t t e r , 
c l a i m a n t ' s c o u n s e l r e q u e s t e d t h e p r o c e s s i n g agent approve a w e i g h t - l o s s program. 

I n J u l y 1987, c l a i m a n t was s t i l l e x p e r i e n c i n g r i g h t hand symptoms and he 
sought t r e a t m e n t f r o m Dr. E l l i s o n , o r t h o p e d i s t . Dr. E l l i s o n recommended s u r g i 
c a l e x p l o r a t i o n and r e c o n s t r u c t i o n o f t h e r e t i n a c u l a r l i g a m e n t . That p r o c e d u r e 
was p e r f o r m e d i n October 1987. I n December 1987, c l a i m a n t c o n t i n u e d t o have 
r i g h t w r i s t symptoms and Dr. E l l i s o n r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m a n o t h e r 
e x p l o r a t o r y s u r g e r y . 

On Ja n u a r y 18, 1988, B o r i s k i n p r e s c r i b e d an e x e r c i s e b i c y c l e f o r c l a i m a n t . 
C l a i m a n t had p r e v i o u s l y purchased such a b i c y c l e w i t h o u t p r e s c r i p t i o n . 
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I n F e b r u a r y 1988, t h e employer i s s u e d a d e n i a l w h i c h d e n i e d c l a i m a n t ' s r e 
q u e s t f o r a f o r m a l w e i g h t l o s s program. The d e n i a l f u r t h e r d e n i e d reimbursement 
f o r t h e e x e r c i s e b i c y c l e as w e l l as any t r e a t m e n t p r o v i d e d by a nu r s e 
p r a c t i t i o n e r . 

Twelve days p r i o r t o t h e h e a r i n g , c l a i m a n t ' s c o u n s e l s u b m i t t e d m e d i c a l 
b i l l i n g s f r o m Sacred H e a r t H o s p i t a l and Oakridge M e d i c a l C l i n i c . These b i l l i n g s 
were addressed t o c l a i m a n t . Both b i l l i n g s i n d i c a t e d t h a t a c a r r i e r had been 
b i l l e d p r e v i o u s l y , b u t d i d n o t s p e c i f y any p a r t i c u l a r c a r r i e r . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s 

For h i s compensable i n j u r y , c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r 
such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f r e c o v e r y r e q u i r e s . " 
ORS 6 5 6 . 2 4 5 ( 1 ) . M e d i c a l expenses a re compensable p r o v i d e d t h a t t h e y a r e rea s o n 
a b l y and n e c e s s a r i l y i n c u r r e d i n t h e t r e a t m e n t o f t h e compensable i n j u r y . 
McGarrv v. SAIF, 24 Or App 883, 888 (1976). C l a i m a n t b e a r s t h e b u r d e n o f e s t a b 
l i s h i n g t h a t t h e t r e a t m e n t i s rea s o n a b l e and necessary. 

1. Weight Loss Program 

The R e f e r e e concl u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h a t t h e w e i g h t r e d u c 
t i o n program was necessary f o r t r e a t m e n t o f h i s compensable low back c o n d i t i o n . 
We d i s a g r e e . 

M i t c h B o r i s k i n s t a t e d t h a t c l a i m a n t had c h r o n i c back p a i n and needed t o be 
e n r o l l e d i n a w e i g h t r e d u c t i o n program. Dr. Lundsgaard agreed t h a t c l a i m a n t 
needed t o l o s e w e i g h t , b u t q u e s t i o n e d whether a f o r m a l w e i g h t l o s s program would 
be e f f e c t i v e g i v e n c l a i m a n t ' s l a c k o f m o t i v a t i o n . The O r t h o p a e d i c C o n s u l t a n t s 
o p i n e d t h a t w e i g h t l o s s would improve c l a i m a n t ' s g e n e r a l back c o n d i t i o n . 

Dr. Flanagan r e p o r t e d t h a t c l a i m a n t needed t o l o s e w e i g h t b u t o p i n e d t h a t 
w e i g h t l o s s program would be i n e f f e c t i v e . He e x p l a i n e d t h a t c l a i m a n t ' s w e i g h t 
p r o b l e m was g e n e t i c and recommended t h a t a g a s t r i c bypass p r o c e d u r e w o uld be t h e 
o n l y e f f e c t i v e t r e a t m e n t f o r c l a i m a n t ' s obese c o n d i t i o n . 

We a r e persuaded by t h e t h o r o u g h o p i n i o n o f Dr. Flanagan. He e x p l a i n s i n 
g r e a t d e t a i l why c l a i m a n t w i l l n o t b e n e f i t from a f o r m a l w e i g h t l o s s program. 
F u r t h e r , h i s o p i n i o n i s s u p p o r t e d by Dr. Lundsgaard who a l s o o p i n e d t h a t a f o r 
mal w e i g h t l o s s program would n o t be e f f e c t i v e . By c o n t r a s t , M i t c h B o r i s k i n ' s 
o p i n i o n i s l i m i t e d t o t h e statement t h a t c l a i m a n t needs a w e i g h t l o s s program 
w i t h o u t any e x p l a n a t i o n i n r e g a r d s t o reasonableness and n e c e s s i t y o f such 
t r e a t m e n t . F i n a l l y , a l t h o u g h t h e C o n s u l t a n t s recommend w e i g h t l o s s , t h e y o f f e r 
no o p i n i o n as t o a f o r m a l w e i g h t r e d u c t i o n program. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b 
l i s h t h a t a w e i g h t l o s s program i s re a s o n a b l e and necessary as a r e s u l t o f h i s 
compensable low back i n j u r y . 

2. Nurse P r a c t i t i o n e r Treatment 

We adopt t h e Referee's "Conclusions and Reasoning" w i t h r e g a r d t o t h e com
p e n s a b i l i t y o f t h e nurs e p r a c t i t i o n e r s e r v i c e s . 

3. E x e r c y c l e 

We adopt t h e Referee's "Conclusions and Reasoning" c o n c e r n i n g t h e compens
a b i l i t y o f t h e e x e r c y c l e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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The o n l y e v i d e n c e c o n c e r n i n g t h e e x e r c i s e b i c y c l e i s a p r e s c r i p t i o n 
w r i t t e n by B o r i s k i n a f t e r c l a i m a n t had purchased t h e b i c y c l e . The p r e s c r i p t i o n 
o f f e r s no e x p l a n a t i o n r e g a r d i n g t h e reasonableness and n e c e s s i t y o f t h e b i c y c l e . 
F u r t h e r i t o f f e r s no r e a s o n i n g why c l a i m a n t r e q u i r e s t h e e x e r c i s e b i c y c l e where 
i t i s n o t a n e c e s s a r y i t e m f o r t h e m a j o r i t y o f w o r k e r s w i t h s i m i l a r i m p a i r m e n t s . 
See OAR 4 3 6 - 1 0 - 0 4 0 ( 8 ) . 

4. M e d i c a l B i l l i n g s 

The R e f e r e e o r d e r e d t h e employer t o pay f o r two m e d i c a l b i l l i n g s , one f r o m 
Sacred H e a r t H o s p i t a l , (Ex. 100A), and t h e o t h e r from O a k r i d g e M e d i c a l C l i n i c 
(Ex. 105A). We c o n c l u d e t h a t t h e Referee was w i t h o u t j u r i s d i c t i o n t o d e c i d e 
t h i s i s s u e . 

ORS 656.262(6) a l l o w s an e m p l o y e r / i n s u r e r 60 days i n w h i c h t o a c c e p t o r 
deny a c l a i m . A c l a i m i s deemed d e n i e d "de f a c t o " a f t e r e x p i r a t i o n o f t h e 60-
day p e r i o d , i f t h e e m p l o y e r / i n s u r e r has n o t accepted o r d e n i e d . Syphers v. K-W 
L o g g i n g I n c . , 51 Or App 769, r e v den 291 Or 151 ( 1 9 8 1 ) . A p r e m a t u r e r e q u e s t f o r 
h e a r i n g on t h e i s s u e o f whether a c l a i m s h o u l d be accepted i s i n e f f e c t i v e and 
v o i d . Syphers, s u p r a ; B a r r v. EBI Companies, 88 Or App 132 ( 1 9 8 7 ) . 

I n t h e i n s t a n t case, E x h i b i t 100A i s a copy o f a b i l l i n g f r o m Sacred H e a r t 
H o s p i t a l w h i c h i s addressed t o c l a i m a n t . I t s t a t e s t h a t "Your c a r r i e r has n o t 
p a i d . T h i s i s n o t a r e q u e s t f o r payment." E x h i b i t 105A i s a copy o f a b i l l i n g 
f r o m O a k r i d g e M e d i c a l C l i n i c w h i c h i s a l s o addressed t o c l a i m a n t . I t i n d i c a t e s 
t h a t t h e charges were b i l l e d t o c l a i m a n t ' s i n s u r a n c e . N e i t h e r b i l l i n g i n d i c a t e s 
what t h e t r e a t m e n t c o n s i s t e d o f , nor what i n s u r a n c e company was b e i n g b i l l e d . 
There i s no p e r s u a s i v e e v i d e n c e t h a t t h e s e b i l l i n g s were m a i l e d t o t h e employer 
o r i t s p r o c e s s i n g agent. F u r t h e r , t h e r e i s no p e r s u a s i v e e v i d e n c e i n t h e r e c o r d 
w h i c h e s t a b l i s h e s t h a t t h e s e b i l l i n g s were r e c e i v e d by t h e employer o r i t s p r o 
c e s s i n g agent u n t i l a few days p r i o r t o t h e h e a r i n g when t h e y were s u b m i t t e d as 
e x h i b i t s . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
c o n c e r n i n g t h e s e two b i l l i n g s was premature, i n e f f e c t i v e and v o i d . Syphers, 
s u p r a . 

P e n a l t i e s and A t t o r n e y Fees 

As we have c o n c l u d e d h e r e i n t h a t t h e Referee was w i t h o u t j u r i s d i c t i o n t o 
r u l e on t h e m e r i t s o f t h e two m e d i c a l b i l l i n g s , i t f o l l o w s t h a t he c o u l d n o t 
assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e based on e i t h e r b i l l i n g . A c c o r d i n g l y , 
we r e v e r s e t h e Referee's assessment o f a p e n a l t y and a t t o r n e y f e e f o r f a i l u r e t o 
pay t h e b i l l i n g f r o m Sacred H e a r t H o s p i t a l . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 18, 1988, i s r e v e r s e d i n p a r t , m o d i f i e d 
i n p a r t , and a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r w h i c h s e t a s i d e t h e 
employer's d e n i a l o f a w e i g h t l o s s program i s r e v e r s e d . That p o r t i o n o f t h e em
p l o y e r ' s d e n i a l w h i c h d e n i e d t h e w e i g h t l o s s program i s r e i n s t a t e d and u p h e l d . 
The R e f e r e e ' s $2,500 a t t o r n e y f e e and award f o r t h e s e r v i c e s a t h e a r i n g c o n c e r n 
i n g t h e w r i s t s u r g e r y , nurse p r a c t i t i o n e r , and w e i g h t l o s s program i s r e d u c e d t o 
$1,750 f o r s e r v i c e s a t h e a r i n g r e g a r d i n g t h e s u r g e r y and n u r s e p r a c t i t i o n e r . 
That p o r t i o n o f t h e o r d e r w h i c h o r d e r e d t h e employer t o pay t h e s u b m i t t e d medi
c a l b i l l i n g s f r o m Sacred H e a r t H o s p i t a l and Oakridge M e d i c a l C l i n i c i s v a c a t e d 
as p r e m a t u r e . That p o r t i o n which assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e o f 
$200 based on t h e Sacred H e a r t H o s p i t a l b i l l i n g i s v a c a t e d as p r e m a t u r e . The 
r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s r e n d e r e d on r e v i e w r e g a r d i n g 
t h e n u r s e p r a c t i t i o n e r i s s u e , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e 
assessed f e e o f $300. A c l i e n t - p a i d f e e , n o t t o exceed $1,500 i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID W. WOODARD, Claimant 

WCB Case No. 87-14951 
ORDER ON REVIEW 

A s p e l l , e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Re f e r e e 
M i r a s s o u ' s o r d e r w h i c h : (1) awarded temporary d i s a b i l i t y b e n e f i t s a f t e r 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y ; and (2) awarded 5 p e r c e n t (7.5 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g 
(knee) whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . On 
r e v i e w , t h e i s s u e s a r e e n t i t l e m e n t t o temporary d i s a b i l i t y , and e x t e n t o f perma
ne n t d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t i s a 4 4 - y e a r - o l d l o g g e r who i n j u r e d h i s r i g h t a n k l e on January 9, 
1985, when h i s l e g was caught between two l o g s . He s u s t a i n e d t i m e l o s s and r e 
t u r n e d t o work as a bucker u n t i l h i s a t t e n d i n g p h y s i c i a n , Dr. Casey, r e s t r i c t e d 
him f r o m w a l k i n g on uneven s u r f a c e s . I n June 1985, c l a i m a n t began t r u c k d r i v i n g 
f o r t h e employer and l a t e r r e t u r n e d t o b u c k i n g i n January 1986. A t t h a t t i m e 
c l a i m a n t began t o e x p e r i e n c e p a i n and s w e l l i n g i n t h e r i g h t knee. The employer 
p a r t i a l l y d e n i e d t h e r i g h t knee c o n d i t i o n and c l a i m a n t a p p e a l e d . C l a i m a n t 
became m e d i c a l l y s t a t i o n a r y f o r t h e knee c o n d i t i o n on March 14, 1986, e i g h t 
months b e f o r e t h e scheduled December 4, 1986 h e a r i n g . 

By O p i n i o n and Order d a t e d February 13, 1987, Re f e r e e S t . M a r t i n s e t a s i d e 
t h e e m p l oyer's p a r t i a l d e n i a l and remanded t h e knee c l a i m f o r p r o c e s s i n g . The 
employer p r o c e s s e d t h e c l a i m by i s s u i n g a N o t i c e o f C l o s u r e on F e b r u a r y 24, 
1987, w i t h i n 14 days o f t h e l i t i g a t i o n o r d e r . The N o t i c e awarded t e m p o r a r y d i s 
a b i l i t y f r o m January 1986 t h r o u g h t h e m e d i c a l l y s t a t i o n a r y d a t e o f March 14, 
1986. The employer d i d n o t pay temporary d i s a b i l i t y t h r o u g h t h e d a t e i t i s s u e d 
i t s N o t i c e , b u t o n l y t h r o u g h t h e m e d i c a l l y s t a t i o n a r y d a t e as f o u n d i n t h e 
N o t i c e i t s e l f . 

C l a i m a n t r e q u e s t e d a D e t e r m i n a t i o n Order, wh i c h m o d i f i e d t h e N o t i c e b u t 
a f f i r m e d t h e m e d i c a l l y s t a t i o n a r y d a t e . Claimant appealed t h e N o t i c e and t h e 
D e t e r m i n a t i o n Order t o h e a r i n g . 

C l a i m a n t has weakness, d i s a b l i n g p a i n and s w e l l i n g i n h i s knee w i t h 
o v e r u s e and w a l k i n g on uneven ground. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f D i s a b i l i t y 

We adopt t h e Referee's " c o n c l u s i o n s and reasons" on t h i s i s s u e . 

Temporary D i s a b i l i t y B e n e f i t s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
a f t e r he was m e d i c a l l y s t a t i o n a r y t h r o u g h t h e d a t e o f t h e O p i n i o n and Order r e 
v e r s i n g t h e knee c o n d i t i o n d e n i a l u n t i l t h e N o t i c e o f C l o s u r e i s s u e d . We d i s 
agree . 

The employer has t h e d u t y t o pay any temporary d i s a b i l i t y b e n e f i t s due 
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w i t h i n 14 days o f a l i t i g a t i o n o r d e r r e v e r s i n g a d e n i a l and f i n d i n g a c l a i m com
p e n s a b l e . OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . The employer must pay a l l r e t r o a c t i v e tempo
r a r y d i s a b i l i t y t o w i t h i n seven days o f t h e d a t e o f payment. OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) . 
F u r t h e r m o r e , t h e employer must c o n t i n u e t o pay t e m p o r a r y d i s a b i l i t y u n t i l t h e 
w o r k e r i s m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d . F a z z o l a r i v. U n i t e d 
Beer D i s t r i b u t o r s , 91 Or App 592 ( 1 9 8 8 ) . However, c l a i m a n t ' s s u b s t a n t i v e 
e n t i t l e m e n t t o b e n e f i t s i s o n l y t h r o u g h t h e m e d i c a l l y s t a t i o n a r y d a t e . J u l i e A. 
T r u i i l l o , 40 Van N a t t a 1892 ( 1 9 8 8 ) . 

The employer a s s e r t s t h a t i t had no d u t y t o pay t e m p o r a r y d i s a b i l i t y bene
f i t s a f t e r t h e m e d i c a l l y s t a t i o n a r y d a t e t h r o u g h t h e d a t e o f t h e O p i n i o n and 
Order and u n t i l i t s N o t i c e o f C l o s u r e , because i t s N o t i c e i s s u e d w i t h i n 14 days 
o f t h e l i t i g a t i o n o r d e r . C l a i m a n t a s s e r t s t h a t t h e employer had t h e d u t y t o pay 
t h r o u g h t h e d a t e o f i t s N o t i c e r e g a r d l e s s o f t h e p r i o r m e d i c a l l y s t a t i o n a r y d a t e 
i n r e l i a n c e upon V i p ' s R e s t a u r a n t v. Krause, 89 Or App 214, on r e c o n 91 Or App 
472 ( 1 9 8 8 ) . We agree w i t h t h e employer. 

A N o t i c e o f C l o s u r e o r D e t e r m i n a t i o n Order i s s u e d w i t h i n 14 days o f a 
l i t i g a t i o n o r d e r f i n d i n g a c l a i m compensable has t h e e f f e c t o f s u p e r c e d i n g t h e 
p r o c e d u r a l d u t y under t h e l i t i g a t i o n o r d e r t o r e t r o a c t i v e l y pay b e n e f i t s t o 
w i t h i n 7 days o f payment. A N o t i c e o f C l o s u r e o r a D e t e r m i n a t i o n Order e s t a b 
l i s h a w o r k e r ' s s u b s t a n t i v e e n t i t l e m e n t t o b e n e f i t s . D e t e r m i n a t i o n o f a 
w o r k e r ' s s u b s t a n t i v e e n t i t l e m e n t t o temporary d i s a b i l i t y c ompensation i s a u t h o 
r i z a t i o n t o t e r m i n a t e any c o n t i n u i n g p r o c e d u r a l d u t y t o pay under s t a t u t e . 
Former ORS 6 5 6 . 2 6 8 ( 2 ) , c u r r e n t 6 5 6 . 2 6 8 ( 2 ) ( c ) . Where, as h e r e , t h e s u b s t a n t i v e 
e n t i t l e m e n t i s d e t e r m i n e d b e f o r e t h e p r o c e d u r a l d u t y t o pay has f u l l y m a tured 
( i . e . w i t h i n 14 days o f t h e l i t i g a t i o n o r d e r ) , t h e p r o c e d u r a l d u t y t o pay never 
matures and i s r e p l a c e d by t h e new d u t i e s under t h e D e t e r m i n a t i o n Order o r 
N o t i c e o f C l o s u r e . 

V i p ' s R e s t a u r a n t , c o n t r a r y t o c l a i m a n t ' s arguments, s u p p o r t s t h e em
p l o y e r ' s p o s i t i o n . There, t h e employer was o r d e r e d t o a c c e p t a c l a i m on 
F e b r u a r y 18, 1986. The employer p a i d temporary d i s a b i l i t y b e n e f i t s o n l y u n t i l 
J a n u ary 3 1 , 1985, t h e d a t e t h e c l a i m a n t had been fo u n d m e d i c a l l y s t a t i o n a r y . 
However, t h e c o u r t h e l d t h a t t h e employer's a c t i o n s were n o t a l l o w e d because no 
D e t e r m i n a t i o n Order had i s s u e d a u t h o r i z i n g " t e r m i n a t i o n o f such payments". I d . 
a t 217, c i t i n g f o r m e r ORS 656.268(2). A D e t e r m i n a t i o n Order i n t h a t case d i d 
n o t i s s u e u n t i l o v e r f o u r months a f t e r t h e l i t i g a t i o n o r d e r ; t h e r e f o r e , t h e em
p l o y e r f a i l e d t o comply w i t h t h e 14-day d u t y t o b r i n g t h e c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y c u r r e n t and t o c o n t i n u e t o pay such d i s a b i l i t y u n t i l t e r m i n a t i o n was 
a u t h o r i z e d . OAR 436-60-150(e), supra. 

However, t h e c o u r t d i d n o t e t h a t an employer c o u l d p r o t e c t i t s e l f f r o m 
overpayments t o t h e w o r k e r by p r o m p t l y s e e k i n g c l o s u r e , and t h u s o b t a i n i n g t h e 
a u t h o r i z a t i o n t o cease payments. V i p ' s R e s t a u r a n t , supra a t 217. That i s 
e x a c t l y what t h e employer has done i n t h e p r e s e n t case. I t o b t a i n e d s t a t u t o r y 
a u t h o r i z a t i o n t o cease t e m p o r a r y d i s a b i l i t y payments by i n v o k i n g t h e s e l f -
c l o s u r e p r o v i s i o n s o f f o r m e r ORS 656.268(3) i n a t i m e l y manner, as opposed t o 
t h e u n t i m e l y manner done by t h e employer i n V i p ' s R e s t a u r a n t . T h e r e f o r e , we 
c o n c l u d e t h e award t o c l a i m a n t o f temporary d i s a b i l i t y a f t e r t h e m e d i c a l l y 
s t a t i o n a r y d a t e was i m p r o p e r i n t h i s case. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 22, 1988, as r e c o n s i d e r e d September 19, 
1988, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n w h i c h awarded 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s i s r e v e r s e d . The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . For s e r v i c e s d e f e n d i n g a g a i n s t t h e employer's a p p e a l t o r e 
duce permanent d i s a b i l i t y , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f 
$300, p a y a b l e by t h e employer i n a d d i t i o n t o compensation. The Board approves a 
c l i e n t - p a i d f e e , n o t t o exceed $855, payable f r o m t h e employer t o i t s c o u n s e l . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN J . ALCANTAR, Claimant 

WCB Case Nos. 87-18551, 87-01266 & 88-01581 
SECOND ORDER ON RECONSIDERATION 

C a l l a h a n & Gardner, Cl a i m a n t A t t o r n e y s 
L i n d s a y , e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
D a r y l l E. K l e i n , Defense A t t o r n e y 

C a s t l e and Cooke has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Board's Order on 
R e c o n s i d e r a t i o n d a t e d February 26, 1990 t h a t h e l d i t had wai v e d c o m p e n s a b i l i t y 
d e f e n s e s by r a i s i n g o n l y t h e i s s u e o f r e s p o n s i b i l i t y a t h e a r i n g . 

C a s t l e and Cooke o b j e c t s t o our c o n c l u s i o n t h a t i t w a i v e d i t s r i g h t t o 
a s s e r t a c o m p e n s a b i l i t y defense t h a t c l a i m a n t ' s c o n d i t i o n l a c k e d a c a u s a l con
n e c t i o n t o i t s a c c e p t e d i n j u r y because i t d e n i e d o n l y r e s p o n s i b i l i t y . I n our 
o r d e r we r e l i e d upon Judy Witham, 40 Van N a t t a 1982 (1988) as s u p p o r t f o r o ur 
c o n c l u s i o n . We c o n t i n u e t o adhere t o our e a r l i e r c o n c l u s i o n t h a t C a s t l e and 
Cooke w a i v e d c o m p e n s a b i l i t y defenses. 

C a s t l e and Cooke argues t h a t Judy Witham i s n o t a p p l i c a b l e t o t h i s case 
because i t was premised on t h e d o c t r i n e announced by t h e Supreme C o u r t i n Bauman 
v. SAIF, 295 Or 788 (1983) and a p p l i e s o n l y t o t h e s i t u a t i o n where t h e c a r r i e r s 
have f o r m a l l y conceded t o t h e issuance o f a ".307 o r d e r . " We agree t h a t t h e 
a n a l y s i s u n d e r l y i n g Judy Witham does n o t a p p l y i n t h i s case, b u t t h e r e s u l t 
does. I n Judy Witham two c a r r i e r s d i s p u t e d r e s p o n s i b i l i t y f o r t h e c l a i m a n t ' s 
low back and neck c o n d i t i o n s . Both c a r r i e r s i n i t i a l l y conceded t h e compensabil
i t y o f t h e c l a i m . As a r e s u l t o f t h o s e c o n c e s s i o n s , a ".307 o r d e r " was i s s u e d . 
More t h a n 60 days a f t e r t h e c l a i m , one o f t h e c a r r i e r s a t t e m p t e d t o amend i t s 
d e n i a l t o i n c l u d e c o m p e n s a b i l i t y . We h e l d t h a t t h e c a r r i e r s were p r e c l u d e d 
under Bauman f r o m b a c k i n g - u p and den y i n g c o m p e n s a b i l i t y a n d ^ t h a t t h e i s s u a n c e o f 
a ".307 o r d e r " c o n s t i t u t e d a s p e c i f i c f o r m a l acceptance o f c o m p e n s a b i l i t y by 
b o t h i n s u r e r s . 

I n t h e p r e s e n t case, C a s t l e and Cooke argue t h a t no ".307 o r d e r " has 
i s s u e d , and t h u s i t has n o t f o r m a l l y accepted c o m p e n s a b i l i t y . T h e r e f o r e , i t 
a r g u e s , i t i s n o t p r e c l u d e d from d e n y i n g c o m p e n s a b i l i t y . We agree t h a t Bauman 
does n o t p r e c l u d e i t f r o m d e n y i n g c o m p e n s a b i l i t y . I n s t e a d , we h o l d t h a t by n o t 
f o r m a l l y r a i s i n g t h e c o m p e n s a b i l i t y i s s u e a t h e a r i n g , t h a t d e f e n s e i s waived as 
a m a t t e r o f p r a c t i c e and pro c e d u r e . ORS 656.726(4). We have h e l d t h a t f u n d a 
m e n t a l f a i r n e s s d i c t a t e s t h a t p a r t i e s have a r e a s o n a b l e o p p o r t u n i t y t o p r e s e n t 
e v i d e n c e on an i s s u e and t h a t such an o p p o r t u n i t y does n o t e x i s t i f t h e r e i s no 
n o t i c e t h a t t h e i s s u e i s i n c o n t r o v e r s y . Donald A. Hacker, 37 Van N a t t a 706, 
707 ( 1 9 8 5 ) . We have a l s o r e c o g n i z e d t h a t some defenses and i s s u e s need t o be 
made e x p r e s s l y o r e l s e t h e y a r e deemed waived. See Karen K. Malson, 42 Van 
N a t t a 503 (March 9, 1990) (where an a g g r a v a t i o n d e n i a l was l i t i g a t e d a t h e a r i n g 
on t h e i s s u e o f c a u s a t i o n , t h e employer c o u l d n o t r a i s e a no w o r s e n i n g defense 
on Board r e v i e w ) . 

We p e r c e i v e a s u b s t a n t i a l d i f f e r e n c e between a d e n i a l o f r e s p o n s i b i l i t y 
and a d e n i a l o f c o m p e n s a b i l i t y . I f t h e o t h e r p a r t i e s t o a r e s p o n s i b i l i t y h e a r 
i n g a r e t o know t h a t c o m p e n s a b i l i t y defenses a r e b e i n g r a i s e d , t h e i s s u e must be 
made known t o them. I n t h i s case, C a s t l e and Cooke d i d n o t f o r m a l l y r a i s e t h e 
d e f e n s e t h a t c l a i m a n t ' s c o n d i t i o n was not c a u s a l l y r e l a t e d t o t h e i r o r i g i n a l 
a c c e p t e d i n j u r y a t h e a r i n g . T h e r e f o r e , by n o t r a i s i n g t h e d e f e n s e , t h e o t h e r 
p a r t i e s were n o t a l l o w e d a re a s o n a b l e o p p o r t u n i t y t o p r e s e n t e v i d e n c e on t h a t 
i s s u e and i t i s deemed waived. 
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C a s t l e and Cooke argues t h a t : 
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"A r e s p o n s i b i l i t y d e n i a l does n o t admit o r concede 
t h a t one's own employment i s a c o n t r i b u t i n g cause o f 
t h e d i s p u t e d d i s a b i l i t y . Rather, such a d e n i a l 
means o n l y t h a t t h e c a r r i e r b e l i e v e s t h e d i s a b i l i t y 
i s compensable, t h a t i s , t h a t i t r e s u l t e d f r o m one 
o r more work i n j u r i e s o r exposures. The employer 
does n o t waive i t s a b i l i t y t o argue t h a t t h e d i s 
a b i l i t y i s n o t r e l a t e d t o i t s employment." 

We d i s a g r e e . R e s p o n s i b i l i t y i s a l e s s e r i n c l u d e d defense. I t i s r e l e v a n t and 
may be addressed o n l y a f t e r c o m p e n s a b i l i t y i s e s t a b l i s h e d . Raul A. H e r r a r a , 40 
Van N a t t a 1281 ( 1 9 8 8 ) ; S c o t t E. Park e r , 40 Van N a t t a 941 ( 1 9 8 8 ) . By a r g u i n g 
o n l y r e s p o n s i b i l i t y a t h e a r i n g , c o m p e n s a b i l i t y i s conceded. 

T u r n i n g t o t h e case a t hand, C a s t l e and Cooke i s an employer w i t h an 
acc e p t e d c l a i m f o r a mid and upper back c o n d i t i o n . I t came t o h e a r i n g d e n y i n g 
o n l y r e s p o n s i b i l i t y and d i d n o t r a i s e c o m p e n s a b i l i t y as an i s s u e a t h e a r i n g . 
C l a i m a n t i s e n t i t l e d t o r e l y upon t h a t r e p r e s e n t a t i o n and t o assume t h a t compens
a b i l i t y v i s - a - v i s t h a t c l a i m was not a t i s s u e . A c c o r d i n g l y , C a s t l e and Cooke 
wai v e d i t s c o m p e n s a b i l i t y defense o f c a u s a l c o n n e c t i o n because i t d i d n o t r a i s e 
t h e i s s u e . ( N o t h i n g , however, p r e c l u d e d C a s t l e and Cooke f r o m r a i s i n g t h e i s s u e 
a t h e a r i n g . Had t h i s s u r p r i s e d any o f t h e o t h e r p a r t i e s , t h e y w o u l d have been 
p e r m i t t e d t o r e q u e s t a postponement. OAR 438-06-031.) 

A c c o r d i n g l y , o u r February 26, 1990 Order on R e c o n s i d e r a t i o n i s w i t h d r a w n . 
On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o ur 
Fe b r u a r y 26, 1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n 
f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

March 27, 1990 C i t e as 42 Van N a t t a 618 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CARY O. MILLER, Claimant 
WCB Case No. 87-12639 

ORDER ON REVIEW 
John J. Cosgrave, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Knapp's o r d e r 
t h a t : ( 1) o r d e r e d t h a t c l a i m a n t ' s c l a i m be reopened f o r a g g r a v a t i o n as o f 
October 20, 1987; (2) d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
f o r t h e i n s u r e r ' s a l l e g e d u n reasonable d e n i a l o f h i s a g g r a v a t i o n c l a i m ; and (3) 
awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $1,400 f o r p r e v a i l i n g on t h e 
d e n i a l . C l a i m a n t contends t h a t h i s c l a i m s h o u l d be reopened as o f December 22, 
1986 and t h a t t h e Referee's award o f a t t o r n e y f e e s f o r p r e v a i l i n g on t h e d e n i e d 
c l a i m i s i n a d e q u a t e . On r e v i e w , t h e i n s u r e r r e i t e r a t e s i t s argument, f i r s t made 
a t h e a r i n g , t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was u n t i m e l y . The R e f e r e e r e 
f u s e d t o c o n s i d e r t h i s argument on t h e b a s i s t h a t t h e i n s u r e r had f a i l e d t o 
r a i s e i t p r i o r t o h e a r i n g . We conclude t h a t t h e Referee s h o u l d have a d d r e s s e d 
t h e i n s u r e r ' s t i m e l i n e s s argument. We f u r t h e r c onclude t h a t c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g was t i m e l y . On t h e m e r i t s , we a f f i r m t h e R e f e r e e . 



Carv O. M i l l e r , 42 Van N a t t a 618 (1990) 

ISSUES 
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1. T i m e l i n e s s . Whether t h e i n s u r e r was p r e c l u d e d f r o m r a i s i n g i t s 
t i m e l i n e s s o b j e c t i o n a t he a r i n g ? I f n o t , whether c l a i m a n t t i m e l y r e q u e s t e d a 
h e a r i n g on t h e a g g r a v a t i o n d e n i a l , o r , a l t e r n a t i v e l y , e s t a b l i s h e d "good cause" 
f o r h i s f a i l u r e t o t i m e l y r e q u e s t a he a r i n g ? 

2. A g g r a v a t i o n . Whether c l a i m a n t proved a worsened c o n d i t i o n p r i o r t o 
Octo b e r 22, 1987? 

3. P e n a l t i e s and A t t o r n e y Fees. Whether t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m was unreasonable, t h e r e b y w a r r a n t i n g t h e i m p o s i t i o n 
o f a p e n a l t y and a t t o r n e y fees? 

4. A t t o r n e y Fees. Whether t h e Referee's a t t o r n e y f e e award a t h e a r i n g 
was adequate? 

FINDINGS OF FACT 

The Board adopts t h e Referee's f a c t u a l f i n d i n g s w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

On January 8, 1987, Dr. B e r k e l e y w r o t e a l e t t e r t o t h e i n s u r e r r e q u e s t 
i n g a u t h o r i z a t i o n t o p e r f o r m s u r g e r y . The i n s u r e r m a i l e d i t s d e n i a l o f s u r g e r y 
t o c l a i m a n t by c e r t i f i e d m a i l on February 23, 1987. A copy o f t h e d e n i a l 
l e t t e r was a l s o s e n t by r e g u l a r m a i l t o c l a i m a n t ' s a t t o r n e y . C l a i m a n t r e c e i v e d 
t h e d e n i a l on Fe b r u a r y 25, 1987, when h i s g i r l f r i e n d c l a i m e d i t f o r him a t t h e 
p o s t o f f i c e . C l a i m a n t d i d n o t i m m e d i a t e l y r e q u e s t a h e a r i n g on t h e d e n i a l . 

On A p r i l 6, 1987, Dr. Thomas r e p o r t e d t h a t c l a i m a n t ' s symptoms were r e 
l a t e d t o h i s compensable i n j u r y , and t h a t c l a i m a n t was a s u r g i c a l c a n d i d a t e . 
T h e r e a f t e r , d u r i n g A p r i l , c l a i m a n t c o n t a c t e d t h e i n s u r e r t o i n q u i r e how i t 
i n t e n d e d t o respo n d t o Dr. Thomas' r e p o r t . C l a i m a n t was t o l d t h a t t h e i n s u r e r 
i n t e n d e d t o i s s u e a second d e n i a l . When c l a i m a n t d i d n o t r e c e i v e a second 
d e n i a l , he a g a i n c o n t a c t e d t h e i n s u r e r . The i n s u r e r i n f o r m e d him t h a t a d e n i a l 
was f o r t h c o m i n g . C l a i m a n t c o n t a c t e d t h e i n s u r e r s e v e r a l t i m e s . C l a i m a n t a l s o 
checked w i t h t h e p o s t o f f i c e . However, he d i d n o t r e c e i v e a second d e n i a l . On 
August 14, 1987, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g . T h i s r e q u e s t was f i l e d 
172 days f o l l o w i n g n o t i f i c a t i o n o f t h e d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s 

A t h e a r i n g , t h e i n s u r e r contended t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
was u n t i m e l y . The Referee r e f u s e d t o c o n s i d e r t h i s c o n t e n t i o n . C i t i n g Thomas 
E. Harlow, 38 Van N a t t a 1406 (198 6 ) , t h e Referee reasoned t h a t t h e i n s u r e r had 
f a i l e d t o r a i s e t h e i s s u e i n w r i t i n g w i t h i n 10 days o f t h e h e a r i n g . See ORS 
65 6 . 2 8 3 ( 5 ) . 

We do n o t agree t h a t t h e i n s u r e r ' s f a i l u r e t o r a i s e i t s t i m e l i n e s s de
f e n s e w i t h i n 10 days o f t h e h e a r i n g p r e c l u d e s i t from d o i n g so a t h e a r i n g . The 
i s s u e b e f o r e us i n Harlow was whether a r e f e r e e had j u r i s d i c t i o n t o c o n s i d e r a 
c h a l l e n g e t o t h r e e D e t e r m i n a t i o n Orders where t h e c l a i m a n t ' s a t t o r n e y f i r s t r e 
q u e s t e d t h a t t h e Referee c o n s i d e r t h e D e t e r m i n a t i o n Orders a t h e a r i n g . We con
c l u d e d t h a t j u r i s d i c t i o n was l a c k i n g . We reasoned t h a t t h e c l a i m a n t had f a i l e d 
t o comply w i t h t h e s t r i c t r e q u i r e m e n t s o f ORS 656.283(5) by f a i l i n g t o g i v e 
" [ a ] t l e a s t 10 days' p r i o r n o t i c e " o f h i s i n t e n t t o r e q u e s t h e a r i n g r e g a r d i n g 
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t h e D e t e r m i n a t i o n O r d e r s . There b e i n g no r e q u e s t f o r h e a r i n g r e g a r d i n g t h e 
i s s u e s , t h e c l a i m a n t ' s c o n t e n t i o n s s h o u l d n o t have been e n t e r t a i n e d . 

Here, t h e i n s u r e r d i d n o t r a i s e a new c l a i m a t h e a r i n g . I n s t e a d , t h e 
i n s u r e r p r e s e n t e d a defense t o a c l a i m f o r which c l a i m a n t had r e q u e s t e d a h e a r 
i n g . Harlow, as i t i n t e r p r e t e d ORS 656.283(5), i s n o t c o n t r o l l i n g . F u r t h e r , t o 
t h e e x t e n t t h e t i m e l i n e s s defense r e s u l t e d i n s u r p r i s e t o c l a i m a n t , he c o u l d 
have r e q u e s t e d a c o n t i n u a n c e . See OAR 438-06-031. I n t h i s case, c l a i m a n t d i d 
n o t c o n t e n d t h a t he was unprepared t o meet t h e t i m e l i n e s s d e f e n s e ; r a t h e r , t h e 
Ref e r e e chose n o t t o e n t e r t a i n t h e defense on h i s own m o t i o n . We c o n c l u d e t h a t 
t h e R e f e r e e s h o u l d have addressed t h e i n s u r e r ' s argument. Because t h e r e c o r d i s 
f u l l y d e v e l o p e d on t h i s i s s u e , we proceed t o c o n s i d e r t h e q u e s t i o n on r e v i e w . 
D e s t a e l v. N i c o l a i Co., 80 Or App 546 (19 8 6 ) . 

A r e q u e s t f o r h e a r i n g f r o m a d e n i a l o f a c l a i m f o r compensation s h o u l d 
be f i l e d w i t h i n 60 days a f t e r t h e c l a i m a n t was n o t i f i e d o f t h e d e n i a l . ORS 
6 5 6 . 3 1 9 ( 1 ) ( a ) . A r e q u e s t f i l e d l a t e r t h a n 60 days, b u t w i t h i n 180 days a f t e r 
n o t i f i c a t i o n , i s t i m e l y i f t h e c l a i m a n t e s t a b l i s h e s "good cause" f o r f a i l i n g t o 
f i l e t h e r e q u e s t w i t h i n 60 days. ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . "Good cause" has been de
f i n e d as " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r exc u s a b l e n e g l e c t " as t h o s e t e r m s 
have been employed under ORCP 71B and former ORS 18.160. Anderson v. P u b l i s h e r s 
Paper Co., 78 Or App 513, 517, r e v den 301 Or 666 (1 9 8 6 ) . 

C l a i m a n t argues t h a t he d i d n o t f i l e a h e a r i n g r e q u e s t on t h e f i r s t 
d e n i a l because he was l e d t o b e l i e v e t h a t a second d e n i a l was f o r t h c o m i n g . 
C l a i m a n t c o n t e n d s t h a t h i s r e l i a n c e upon t h e i n s u r e r ' s r e p r e s e n t a t i o n r e g a r d i n g 
a second d e n i a l c o n s t i t u t e s "good cause" f o r h i s f a i l u r e t o r e q u e s t a h e a r i n g 
w i t h i n 60 days o f t h e d e n i a l . We agree. 

I n r e a c h i n g t h i s c o n c l u s i o n , we not e t h a t t h e f a c t s o f o u r case a r e 
d i s t i n g u i s h a b l e f r o m t h o s e b e f o r e t h e c o u r t i n Cogswell v. SAIF, 74 Or App 234 
( 1 9 8 5 ) . I n C o g s w e l l , SAIF i s s u e d a d e n i a l o f c o m p e n s a b i l i t y . The c l a i m a n t was 
s u b s e q u e n t l y r e f e r r e d t o Dr. S t e w a r t . Upon h e a r i n g Dr. S t e w a r t ' s d i a g n o s i s , t h e 
c l a i m a n t c o n t a c t e d SAIF. A SAIF c l a i m s r e p r e s e n t a t i v e t o l d t h e c l a i m a n t t h a t 
Dr. S t e w a r t ' s r e p o r t s would be re v i e w e d upon r e c e i p t . The day f o l l o w i n g r e c e i p t 
o f t h e r e p o r t , SAIF d e c i d e d t h a t t h e d e n i a l s h o u l d s t a n d . The c l a i m s r e p r e s e n 
t a t i v e u n s u c c e s s f u l l y a t t e m p t e d t o c o n t a c t t h e c l a i m a n t t h a t day t o i n f o r m him 
o f t h e d e c i s i o n . That was a l s o t h e f i n a l day o f t h e 60-day p e r i o d . The c l a i m s 
r e p r e s e n t a t i v e t r i e d t w i c e a g a i n t o c o n t a c t t h e c l a i m a n t . The c l a i m a n t was 
f i n a l l y c o n t a c t e d by m a i l and i n f o r m e d o f t h e d e c i s i o n . Three weeks l a t e r , t h e 
c l a i m a n t r e q u e s t e d a h e a r i n g . 

On r e v i e w , t h e c o u r t a f f i r m e d t h e Board's o r d e r w h i c h a f f i r m e d t h e 
r e f e r e e ' s d i s m i s s a l . The c o u r t n o t e d t h a t SAIF had n o t m i s l e d t h e c l a i m a n t i n t o 
t h i n k i n g t h a t h i s c l a i m would remain open a f t e r t h e s t a t u t o r y t i m e f o r a p p e a l 
had passed. I d . a t 237. The c o u r t f u r t h e r n o t e d t h a t , a p a r t f r o m a c o n c e r n 
about a s i s t e r who was i l l , t h e r e c o r d showed no eve n t w h i c h c o u l d have i n t e r 
f e r e d w i t h t h e c l a i m a n t ' s t i m e l y f i l i n g a r e q u e s t f o r h e a r i n g . The c o u r t con
c l u d e d t h a t t h e c l a i m a n t ' s l a c k o f d i l i g e n c e d i d n o t c o n s t i t u t e good cause. I d . 

Here, t h e u n r e b u t t e d e v i d e n c e e s t a b l i s h e s t h a t t h e i n s u r e r r e p r e s e n t e d 
t o c l a i m a n t t h a t a second d e n i a l would i s s u e upon r e c e i p t o f Dr. Thomas' r e p o r t , 
t h u s p r o v i d i n g c l a i m a n t w i t h an o p p o r t u n i t y t o c h a l l e n g e t h a t d e n i a l . When 
c l a i m a n t d i d n o t r e c e i v e a second d e n i a l , he c o n t a c t e d t h e i n s u r e r and was a g a i n 
i n f o r m e d t h a t a d e n i a l would be f o r t h c o m i n g . When he d i d n o t r e c e i v e t h e 
d e n i a l , he c o n t a c t e d t h e i n s u r e r s e v e r a l a d d i t i o n a l t i m e s . He a l s o checked w i t h 
t h e p o s t o f f i c e . Under t h e c i r c u m s t a n c e s , we conclu d e t h a t , r a t h e r t h a n 
e x h i b i t i n g a l a c k o f d i l i g e n c e , c l a i m a n t has e s t a b l i s h e d "good cause" f o r h i s 
d e l a y e d h e a r i n g r e q u e s t . 
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We adopt t h e Referee's O p i n i o n w i t h r e g a r d t o t h e d a t e o f c l a i m a n t ' s 
a g g r a v a t i o n . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's O p i n i o n on t h i s i s s u e a l s o . 

Amount o f Assessed Fee a t Hea r i n g 

C l a i m a n t contends t h a t t h e Referee's assessed a t t o r n e y f e e award o f 
$1,400 i s i n a d e q u a t e . We c o n s i d e r t h e adequacy o f t h e Refer e e ' s a t t o r n e y f e e 
award i n l i g h t o f t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(6). A f t e r r e v i e w o f 
c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n t h e 
a p p l i c a b l e r u l e , we conclu d e t h a t t h e assessed f e e award by t h e R e f e r e e r e a s o n 
a b l y compensates c l a i m a n t ' s c o u n s e l f o r h i s s e r v i c e s i n s e t t i n g a s i d e t h e i n 
s u r e r ' s a g g r a v a t i o n d e n i a l . 

ORDER 

The Referee's o r d e r d a t e d January 28, 1988 i s a f f i r m e d . For p r e v a i l i n g 
on t h e i n s u r e r ' s t i m e l i n e s s argument, c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
f e e o f $1,000, t o be p a i d by t h e i n s u r e r . The Board approves a c l i e n t - p a i d f e e , 
n o t t o exceed $1,348, p a y a b l e by t h e i n s u r e r t o i t s c o u n s e l . 

March 27, 1990 C i t e as 42 Van N a t t a 621 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LYNETTE K. NORTON, Claimant 

WCB Case No. 88-08815 
ORDER ON REVIEW (REMANDING) 

Emmons, K y l e , e t a l . , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r d i s m i s s i n g her r e 
q u e s t f o r h e a r i n g and, on r e c o n s i d e r a t i o n , d e c l i n i n g t o postpone t h e h e a r i n g . 
On r e v i e w , t h e i s s u e s a r e postponement and d i s m i s s a l . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g , i n i t i a l l y s p e c i f y i n g t h e i s s u e o f 
e x t e n t o f d i s a b i l i t y . She l a t e r f i l e d a su p p l e m e n t a l r e q u e s t f o r h e a r i n g i n d i 
c a t i n g t h a t she a l s o wished t o c o n t e s t two d e n i a l s w h i c h had i s s u e d on May 3 1 , 
1988. 

A h e a r i n g was schedul e d f o r August 17, 1988. I t was r e s e t f o r October 19, 
1988 a t 9:00 a.m. 

At t h e t i m e and p l a c e s p e c i f i e d f o r h e a r i n g , a t t o r n e y s f o r c l a i m a n t and 
t h e ^ e l f - i n s u r e d employer appeared. Claimant was n o t p r e s e n t a t 9:00 a.m. 

A t 9:20 a.m., t h e p r o c e e d i n g commenced. C l a i m a n t ' s a t t o r n e y i n d i c a t e d 
t h a t he had ex p e c t e d c l a i m a n t t o a t t e n d and had no e x p l a n a t i o n f o r her f a i l u r e 
t o a r r i v e . The s e l f - i n s u r e d employer moved t o d i s m i s s . The m o t i o n was g r a n t e d . 
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On October 24, 1988, c l a i m a n t ' s a t t o r n e y moved f o r r e c o n s i d e r a t i o n . He 
contended t h a t she had m i s t a k e n t h e t i m e f o r h e a r i n g and had a r r i v e d a t t h e 
He a r i n g s D i v i s i o n a t 9:40 a.m. t h e d a t e o f h e a r i n g . He asked t h a t t h e h e a r i n g 
be r e s c h e d u l e d . 

The R e f e r e e h e l d t h a t t h e c i r c u m s t a n c e s s t a t e d by c l a i m a n t ' s a t t o r n e y d i d 
n o t j u s t i f y postponement. She d e c l i n e d t o r e c o n s i d e r her o r d e r o f d i s m i s s a l . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e ' s o r d e r o f October 24, 1988 t o g e t h e r w i t h t h e o r d e r on r e c o n 
s i d e r a t i o n d a t e d November 9, 1988, i n t e r p r e t e d OAR 438-06-071 t o r e q u i r e d i s 
m i s s a l o f a r e q u e s t f o r h e a r i n g , u n l e s s a postponement i s a p p r o p r i a t e , whenever 
c l a i m a n t appears t h r o u g h c o u n s e l a t h e a r i n g b u t does n o t p e r s o n a l l y a t t e n d t h e 
h e a r i n g . 

Former OAR 438-06-071 p r o v i d e d , a t t h e t i m e o f h e a r i n g : 

" F a i l u r e o f a p a r t y t o appear a t a h e a r i n g w i t h o u t good 
cause c o n s t i t u t e s a w a i v e r o f appearance. I f t h e p a r t y 
f a i l i n g t o appear i s t h e p a r t y t h a t r e q u e s t e d t h e h e a r 
i n g , t h e r e q u e s t f o r h e a r i n g may be d i s m i s s e d u n l e s s 
good cause i s shown and t h e o t h e r p a r t y i s n o t p r e j u 
d i c e d t h e r e b y . " 

S i n c e t h e Referee's o r d e r , t h e Court o f Appeals has d e c i d e d a case w h i c h 
c o n t r o l s t h e i s s u e s h e r e . I n W i l l i a m s v. SAIF, 99 Or App 367 ( 1 9 8 9 ) , t h e c o u r t 
h e l d t h a t n e i t h e r OAR 438-06-071 nor ORS 656.283(7) r e q u i r e s a c l a i m a n t t o p e r 
s o n a l l y a t t e n d a h e a r i n g . The c o u r t concluded t h a t t h e Board e r r e d i n a f f i r m i n g 
d i s m i s s a l o f t h e r e q u e s t f o r h e a r i n g because c l a i m a n t d i d n o t p e r s o n a l l y a t t e n d 
and make h e r s e l f a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . We have c o n c l u d e d t h a t t h e 
f o r m e r v e r s i o n o f t h e r u l e , l i k e t h e one b e f o r e t h e c o u r t i n W i l l i a m s , does n o t 
r e q u i r e t h a t a c l a i m a n t p e r s o n a l l y a t t e n d a h e a r i n g . M a r i o M i r a n d a , 42 Van 
N a t t a 405 ( 1 9 9 0 ) . 

Inasmuch as c l a i m a n t ' s a t t o r n e y appeared t o p r o s e c u t e h e r case, we con
c l u d e t h a t t h e r e q u e s t f o r h e a r i n g s h o u l d n o t have been d i s m i s s e d . T h e r e f o r e , 
we remand f o r h e a r i n g . 

We have h e l d t h a t t h e p rocedure f o r conduct o f t h e h e a r i n g on remand i n 
cases such as t h i s one depends on whether o r n o t a postponement s h o u l d have been 
g r a n t e d . I f a postponement s h o u l d have been g r a n t e d , t h e n t h e h e a r i n g s h o u l d be 
condu c t e d as any o t h e r h e a r i n g . I f , however, a postponement s h o u l d have been 
d e n i e d , t h e n no e x h i b i t may be r e c e i v e d w h i c h was n o t s u b m i t t e d i n c o n n e c t i o n 
w i t h t h e p r i o r h e a r i n g and no w i t n e s s , i n c l u d i n g c l a i m a n t , may t e s t i f y i f t h a t 
w i t n e s s was n o t a v a i l a b l e t o and p l a n n i n g on t e s t i f y i n g a t t h e p r i o r h e a r i n g o r 
was n o t under subpoena t o t e s t i f y a t t h a t h e a r i n g . Debbie J. W i l s o n , 42 Van 
N a t t a 586 (1990) c i t i n g M a r i o Miranda, supra. 

We, t h e r e f o r e , t u r n t o t h e postponement i s s u e . The R e f e r e e c o n c l u d e d 
t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s w a r r a n t i n g a 
postponement. She made t h i s f i n d i n g based on t h e r e p r e s e n t a t i o n s o f c l a i m a n t ' s 
c o u n s e l a l o n e . We a r e u n a b l e t o s t a t e , based on t h i s r e c o r d , t h a t t h e r e q u e s t 
s h o u l d o r s h o u l d n o t have been g r a n t e d . A l t h o u g h OAR 438-06-081, g o v e r n i n g 
postponements, a l l o w s postponements o n l y i n e x t r a o r d i n a r y c i r c u m s t a n c e s , t h e 
r u l e must n o t be a p p l i e d w i t h u n f o r g i v i n g r i g i d i t y . The r u l e l i s t s a number o f 
c i r c u m s t a n c e s t h a t do n o t j u s t i f y postponement. A c l a i m a n t ' s m i s t a k e c o n c e r n i n g 
t h e t i m e o f , and l a t e a r r i v a l a t t h e h e a r i n g i s n o t one o f t h o s e e x c l u s i o n s . 
T h e r e f o r e , t h e j u s t i f i c a t i o n f o r a postponement under such c i r c u m s t a n c e s must be 
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c o n s i d e r e d i n l i g h t o f t h e f a c t s o f t h e p a r t i c u l a r s i t u a t i o n . Under some c i r 
cumstances, a f a i l u r e t o appear a t h e a r i n g on t i m e may w a r r a n t postponement. 

T h e r e f o r e / on remand, t h e Referee s h a l l t a k e e v i d e n c e c o n c e r n i n g t h e 
c i r c u m s t a n c e s o f c l a i m a n t ' s f a i l u r e t o a t t e n d t h e h e a r i n g and, i n l i g h t o f t h a t 
e v i d e n c e and o u r comments h e r e i n , s h a l l d e t e r m i n e whether o r n o t a postponement 
s h o u l d have been g r a n t e d . The- p r o c e d u r e , f o r t h e conduct o f h e a r i n g on t h e 
m e r i t s s h a l l f l o w f r o m t h a t d e c i s i o n . 

ORDER 

The Referee's o r d e r d a t e d October 24, 1988, and r e c o n s i d e r e d November 9, 
1988, i s r e v e r s e d . C l a i m a n t ' s h e a r i n g r e q u e s t i s r e i n s t a t e d , and t h i s case i s 
remanded t o t h e Referee f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . A 
c l i e n t - p a i d f e e , n o t t o exceed $1,127, payable f r o m t h e employer t o i t s c o u n s e l , 
i s approved. 

March 28, 1990 C i t e as 42 Van N a t t a 623 (19901 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD L. BROOKS, Claimant 

WCB Case No. 88-07184 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
Thomas J. Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mirassou's o r d e r w h i c h d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e r a t e o f h i s t e m p o r a r y d i s a b i l i t y compensa
t i o n on r e s j u d i c a t a grounds. On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a and r a t e 
o f t e m p o r a r y t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " t h r o u g h t h e f o u r t h 
f u l l p a r a g r a p h on page two o f t h e O p i n i o n and Order w i t h t h e f o l l o w i n g s u p p l e 
mented u l t i m a t e f a c t . 

C l a i m a n t ' s r a t e o f temporary t o t a l d i s a b i l i t y was i n c o r r e c t l y c a l c u 
l a t e d because he r e g u l a r l y worked o v e r t i m e and h i s o v e r t i m e pay was n o t 
i n c l u d e d . 

CONCLUSIONS OF LAW AND OPINION 

Res J u d i c a t a 

The Referee d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t s t a t i n g t h a t l i t i g a 
t i o n o f t h e i s s u e o f c l a i m a n t ' s temporary t o t a l d i s a b i l i t y r a t e was b a r r e d by 
c l a i m p r e c l u s i o n because t h e r a t e i s s u e s h o u l d have been l i t i g a t e d a t a h e a r i n g 
i n 1983. However, t h e Court o f Appeals and t h e Board have s u b s e q u e n t l y h e l d , 
under s i m i l a r c i r c u m s t a n c e s , t h a t t h e narrow i s s u e o f t h e " c o r r e c t wage r a t e " i s 
an i s s u e o f f a c t , n o t a c l a i m , and t h u s , t h e c l a i m a n t i s n o t b a r r e d by t h e 
" i s s u e p r e c l u s i o n " a s p e c t o f r e s j u d i c a t a f r o m l i t i g a t i n g t h e i s s u e . Drews v. 
EBI Companies, 96 Or App 1 (19 8 9 ) ; V i c e n t e M. Tai s a c a n , 41 Van N a t t a 1005 
(1 9 8 9 ) . These cases a r e c o n t r o l l i n g here. Thus, c l a i m a n t i s n o t b a r r e d by r e s 
j u d i c a t a . 
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Rate o f Temporary T o t a l D i s a b i l i t y 

The r e c o r d c o n t a i n s a Supplemental S t i p u l a t i o n o f F a c t s w h i c h s e t s 
f o r t h t h e i n f o r m a t i o n necessary t o c o r r e c t l y c a l c u l a t e c l a i m a n t ' s b e n e f i t s . We 
t h u s p r o c e e d t o r e c a l c u l a t e c l a i m a n t ' s r a t e o f tem p o r a r y t o t a l d i s a b i l i t y . 

C l a i m a n t worked 40 hours per week a t a pay r a t e o f $9,125. He a l s o 
averaged 10 hours p e r week o f o v e r t i m e a t one-and-one-half t i m e s h i s n o r m a l h o u r l y 
r a t e . H i s w e e k l y wage, t h e r e f o r e , averaged $501.88. H i s t e m p o r a r y t o t a l d i s a b i l 
i t y i s e q u a l t o 66 2/3 p e r c e n t o f t h a t amount, o r $334.58. However, because t h a t 
amount i s above t h e "average weekly wage" on t h e d a t e o f i n j u r y , c l a i m a n t i s 
e n t i t l e d t o t h e "average weekly wage" ($261.32 a t t h e d a t e o f i n j u r y ) and any 
s t a t u t o r y i n c r e a s e s t o t h e t e m p o r a r y t o t a l d i s a b i l i t y r a t e . See ORS 656.210; 
656.211. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 12, 1988 i s r e v e r s e d . The case i s 
remanded t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g c o n s i s t e n t w i t h t h i s o r d e r . 

March 28, 1990 C i t e as 42 Van N a t t a 624 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CANDACE M. GRIFFIN, Claimant 

WCB Case No. 87-05868 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tuhy's o r d e r t h a t u p h e l d t h e s e l f - i n 
s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l 
f o r e a r m c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , age 36 a t h e a r i n g , worked f o r t h e s e l f - i n s u r e d employer f o r more 
t h a n s i x y e a r s , d u r i n g t h e l a s t f o u r o f which she worked as a 
c l e r k / s t e n o g r a p h e r , f i r s t i n market s e r v i c e s and t h e n i n t h e customer o f f i c e . 

Based on t h e c r e d i b l e t e s t i m o n y o f c l a i m a n t and her f o r m e r s u p e r v i s o r , 
J u d i t h S i e l i c k y , we f i n d t h a t a l t h o u g h t h e t y p e s o f t a s k s p e r f o r m e d by c l a i m a n t 
o v e r t h e f o u r - y e a r p e r i o d d i d n o t change s i g n i f i c a n t l y , t h e work l o a d i n c r e a s e d 
d r a m a t i c a l l y between 1984 and t h e end o f 1986. The number o f pages she t y p e d 
p e r week more t h a n d o u b l e d o v e r t h e two-year p e r i o d because she began w o r k i n g 
f o r s i x r a t h e r t h a n j u s t two s u p e r v i s o r s . B e g i n n i n g i n e a r l y 1986, t h e average 
amount o f d a i l y t y p i n g t i m e i n c r e a s e d from about t h r e e t o f i v e o r s i x h o u r s . 

C l a i m a n t worked on a keyboard t h a t was l o c a t e d on her l e f t hand s i d e and 
was e l e v a t e d t o an u n c o m f o r t a b l e p o s i t i o n . Her t e r m i n a l was l o c a t e d i n t h e cen
t e r o f t h e work s t a t i o n . T h i s s e t - u p caused d i s c o m f o r t i n t h e r i g h t hand and 
f o r e a r m . C l a i m a n t a l s o e x p e r i e n c e d some neck t e n s i o n , w i t h p a i n on t h e l e f t , 
f r o m a n s w e r i n g t h e phone and r o t a t i n g her body a t her w o r k s t a t i o n . 

I n A p r i l 1986, c l a i m a n t began a course i n massage. The c l a s s met one n i g h t 
a week t h r o u g h September. Cl a i m a n t spent about 45 minut e s pe^r c l a s s d o i n g 
massage. C l a i m a n t p u r s u e d c l a s s work i n p r e p a r a t i o n f o r g e t t i n g a massage 
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l i c e n s e t h e r e a f t e r . Most o f t h e c l a s s work was academic, 
massage on h e r own t o p r a c t i c e her s k i l l s . 
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C l a i m a n t d i d a l i t t l e 

C l a i m a n t f i r s t n o t i c e d p a i n i n b o t h forearms and t h e back o f h e r hands i n 
Ja n u a r y o r Fe b r u a r y , 1986. The p a i n became ac u t e i n October 1986. A t t h a t t i m e 
c l a i m a n t sought t r e a t m e n t from D r . , B l o d g e t t , D.C. He t r e a t e d h e r w i t h massage 
and t r i g g e r p o i n t t h e r a p y . 

On November 3, 1986, she f i l e d a . c l a i m f o r p a i n , a c h i n g and t e n s i o n i n . 
b o t h hands and f o r e a r m s . The c l a i m w a s , d e f e r r e d . 

A t Dr. B l o d g e t t ' s d i r e c t i o n , c l a i m a n t ' s t y p i n g was l i m i t e d t o t h r e e hours 
p e r day i n January 1987. Her symptoms d i m i n i s h e d b u t d i d n o t d i s a p p e a r . I n 
Fe b r u a r y , h er t y p i n g work resumed i t s p r i o r d i m e n s ions. Her symptoms immedi
a t e l y i n c r e a s e d . When t h e w o r k l o a d was reduced a g a i n , h er p a i n s i t u a t i o n a g a i n 
i m p r o v e d . 

C l a i m a n t was examined on r e f e r r a l from Dr. B l o d g e t t by Dr. S i l v e r , a 
neu r o s u r g e o n . She was a l s o examined, a t t h e r e q u e s t o f t h e s e l f - i n s u r e d em
p l o y e r , by Dr. Nathan, a hand s p e c i a l i s t , i n Februa r y 1988. I n a d d i t i o n , she 
was examined by Dr. Hauge, a hand surgeon, i n A p r i l 1987. T h e r e a f t e r , c l a i m a n t 
t r e a t e d w i t h Dr. Hauge. 

On March 2, 1987, t h e c l a i m was de n i e d . 

C l a i m a n t ' s p a i n i s caused by an i n f l a m m a t o r y p r o c e s s such as t e n d i n i t i s . 

C l a i m a n t ' s symptoms a t t h e t i m e o f h e a r i n g were c o n s i d e r a b l y d i m i n i s h e d . 
She s u f f e r s b i l a t e r a l arm p a i n when t y p i n g . Housework a l s o causes her symptoms 
t o i n c r e a s e . 

C l a i m a n t had no problems w i t h e i t h e r her for e a r m s o r h e r hands p r i o r t o 
1986. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s a r e t h e major c o n t r i b u t i n g cause o f h e r 
b i l a t e r a l f o r e a r m and hand p a i n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a c a u s a l con
n e c t i o n between her work and her b i l a t e r a l c o n d i t i o n . He was t r o u b l e d by t h e 
i n a b i l i t y o f Drs. S i l v e r and Nathan t o f i r m l y diagnose t h e c o n d i t i o n . Moreover, 
he r e l i e d on t h e o p i n i o n s o f Drs. S i l v e r and Nathan, r a t h e r t h a n on t h a t o f Dr. 
Hauge, because he b e l i e v e d t h a t Dr. Hauge d i d n o t t a k e a h i s t o r y o f c l a i m a n t ' s 
o f f - t h e - j o b a c t i v i t i e s . The Referee e r r e d . 

F i r s t , we have fou n d t h a t c l a i m a n t s u f f e r e d f r o m an i n f l a m m a t o r y p r o c e s s , 
p r o b a b l y e x t e n s o r t e n d i n i t i s . We made t h i s f i n d i n g based on t h e o p i n i o n o f Dr. 
Hauge, who examined c l a i m a n t a t her own r e q u e s t . We n o t e t h a t t h i s i s t h e same 
d i a g n o s i s w h i c h Dr. S i l v e r suggested m i g h t prove c o r r e c t g i v e n h i s f a i l u r e t o 
f i n d any n e u r o l o g i c a l a b n o r m a l i t y . I n any e v e n t , i t i s n o t a n e c e s s a r y p r e d i 
c a t e t o c o m p e n s a b i l i t y t h a t t h e m e d i c a l e x p e r t s know t h e e x a c t mechanism o f 
i n j u r y o r d i s e a s e . See Robinson v. SAIF. 78 Or App 581 ( 1 9 8 6 ) . I t i s s i m p l y 
n e c e s s a r y t h a t t h e r e be p e r s u a s i v e e v i d e n c e t h a t t h e p r i m a r y cause o f t h e 
d i s e a s e i s exposure a t work. 
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Second, u n l i k e t h e Referee, we f i n d t h e o p i n i o n o f Dr. Hauge more p e r s u a 
s i v e t h a n t h o s e o f Drs. S i l v e r and Nathan. We do so f o r s e v e r a l r e a s o n s . Con
t r a r y t o t h e Refe r e e ' s o p i n i o n , Dr. Hauge d i d d i s c u s s o f f - w o r k a c t i v i t i e s w i t h 
c l a i m a n t . I n d e e d , c l a i m a n t s p e c i f i c a l l y suggested t o him t h a t h e r massage m i g h t 
have c o n t r i b u t e d t o t h e c a u s a t i o n o f t h e c o n d i t i o n . (Ex. 20.) However, Dr. 
Hauge a p p a r e n t l y r e j e c t e d t h i s h y p o t h e s i s because c l a i m a n t ' s massage a c t i v i t i e s 
were so l i m i t e d i n d u r a t i o n . We not e t h a t Dr. Nathan had a l s o c o n c l u d e d t h a t 
c l a i m a n t ' s p a i n was u n r e l a t e d t o her massage work because t h e o n s e t o f h e r symp
toms preceded t h e commencement o f t h e massage c l a s s and her symptoms e x a c e r b a t e d 
a f t e r t h e c l a s s was ov e r . (Ex. 16.) Moreover, Dr. Hauge t r e a t e d c l a i m a n t o v e r 
a p e r i o d o f months and was a b l e t o observe c l a i m a n t ' s response t o v a r i a t i o n i n 
w o r k l o a d and t o t r e a t m e n t . F i n a l l y , he, u n l i k e Drs. S i l v e r and Nathan, u n d e r 
s t o o d t h a t c l a i m a n t ' s w o r k l o a d had i n c r e a s e d over t h e y e a r s . For t h e s e r e a s o n s , 
we d e f e r t o h i s o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n was caused by h e r work 
a c t i v i t i e s . 

Inasmuch as Dr. Hauge a t t r i b u t e d c l a i m a n t ' s c o n d i t i o n t o her work a c t i v i 
t i e s and n o t t o any non-work cause, we have found t h a t t h e major c o n t r i b u t i n g 
cause o f her c o n d i t i o n i s her work a c t i v i t i e s . The c l a i m i s , t h e r e f o r e , com
p e n s a b l e . 

ORDER 

The Re f e r e e ' s o r d e r d a t e d December 15, 1987, i s r e v e r s e d . The s e l f - i n 
s u r e d employer's d e n i a l o f March 2, 1987, i s s e t a s i d e and t h e c l a i m remanded t o 
t h e s e l f - i n s u r e d employer f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t 
h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $2,300, 
t o be p a i d by t h e s e l f - i n s u r e d employer. The Board approves a c l i e n t - p a i d f e e , ' 
n o t t o exceed $1,290.50, p a y a b l e by t h e s e l f - i n s u r e d employer t o i t s c o u n s e l . 
I n so d o i n g , we n o t e t h a t Board a u t h o r i z a t i o n i s n o t r e q u i r e d f o r c o s t s i n c u r r e d 
by c o u n s e l f o r t h e employer. 

March 28, 1990 C i t e as 42 Van N a t t a 626 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL D. OWINGS, Claimant 

And, I n t h e M a t t e r o f t h e Compliance o f 
WILLAMINA ASSEMBLY OF GOD CHURCH, Employee 

WCB Case Nos. 89-03324 & 89-04845 
ORDER DENYING MOTION TO DISMISS 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
Norman Harper, A t t o r n e y 

G a i l Gage ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has moved f o r an o r d e r d i s m i s s i n g t h e a l l e g e d noncom-
p l y i n g e m p l oyer's r e q u e s t f o r Board r e v i e w o f t h e Referee's o r d e r on t h e grounds 
t h a t t h e employer s h o u l d have appealed d i r e c t l y t o t h e Co u r t o f Ap p e a l s . We 
deny t h e m o t i o n . 

FINDINGS OF FACT 

The a l l e g e d noncomplying employer r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e 
Department's Order o f Noncompliance. I n a d d i t i o n , c l a i m a n t and t h e employer r e 
q u e s t e d a h e a r i n g r e g a r d i n g SAIF's acceptance, as p r o c e s s i n g agent f o r t h e em
p l o y e r , o f c l a i m a n t ' s December 14, 1988 low back and l e f t knee i n j u r y c l a i m . 
F i n a l l y , c l a i m a n t a l s o f i l e d a h e a r i n g r e q u e s t c o n c e r n i n g a d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r h i s low back c o n d i t i o n i s s u e d by SAIF, as i n s u r e r f o r t h e 
employer under a 1986 i n j u r y c l a i m . 
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F o l l o w i n g a h e a r i n g , t h e Referee i s s u e d an o r d e r and r e c o n s i d e r a t i o n o r d e r 
w h i c h r e a c h e d t h e f o l l o w i n g c o n c l u s i o n s . The Referee c o n c l u d e d t h a t t h e em
p l o y e r was noncomplying when c l a i m a n t s u s t a i n e d h i s December 1988 i n j u r y . 
T h e r e f o r e , t h e Department's Order o f Noncompliance was a f f i r m e d . SAIF's accep
t a n c e , as p r o c e s s i n g agent f o r t h e employer, was u p h e l d i n s o f a r as i t p e r t a i n e d 
t o c l a i m a n t ' s l e f t knee i n j u r y b u t s e t a s i d e i n s o f a r as i t concerned c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n . F i n a l l y , SAIF's d e n i a l o f c l a i m a n t ' s low back con
d i t i o n , as i n s u r e r f o r t h e employer under t h e 1986 i n j u r y c l a i m , was u p h e l d 
i n s o f a r as i t p e r t a i n e d t o c l a i m a n t ' s a g g r a v a t i o n c l a i m , b u t s e t s e t a s i d e i n s o 
f a r as i t concerned c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m . 

The Referee's f i n d i n g s and c o n c l u s i o n s were c o n t a i n e d i n one o r d e r , which 
c a r r i e d b o t h WCB Case numbers. The employer r e q u e s t e d Board r e v i e w w i t h i n 30 
days o f t h e Referee's December 5, 1989 o r d e r , as abated and r e c o n s i d e r e d January 
8, 1990. 

CONCLUSIONS OF LAW 

When an o r d e r d e c l a r i n g a person t o be a noncomplying employer i s con
t e s t e d a t t h e same h e a r i n g as a m a t t e r c o n c e r n i n g a c l a i m p u r s u a n t t o ORS 
656.283 and 656.704, t h e r e v i e w t h e r e o f s h a l l be as p r o v i d e d f o r a m a t t e r con
c e r n i n g a c l a i m . ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) . M a t t e r s c o n c e r n i n g a c l a i m under ORS 
656.001 t o 656.794 a r e t h o s e m a t t e r s i n which a wo r k e r ' s r i g h t t o r e c e i v e com
p e n s a t i o n , o r t h e amount t h e r e o f , are d i r e c t l y i n i s s u e . ORS 65 6 . 7 0 4 ( 3 ) . 

Here, t h e h e a r i n g b e f o r e t h e Referee was not l i m i t e d t o t h e Department's 
noncompliance o r d e r . I n s t e a d , t h e o r d e r a l s o concerned t h e c o m p e n s a b i l i t y o f , 
and r e s p o n s i b i l i t y f o r > c l a i m a n t ' s low back and l e f t knee c o n d i t i o n s . S i n c e 
t h e s e i s s u e s addressed by t h e Referee's o r d e r d i r e c t l y a f f e c t e d c l a i m a n t ' s r i g h t 
t o c ompensation, r e v i e w o f t h e o r d e r s h a l l be conducted as p r o v i d e d f o r a m a t t e r 
c o n c e r n i n g a c l a i m . ORS 656.704(3); 6 5 6 . 7 4 0 ( 4 ) ( c ) . Such a p r o c e d u r e necessar
i l y i n v o l v e s Board r e v i e w o f t h e Referee's, o r d e r p u r s u a n t t o ORS 656.289(3) and 
656.295. Donna M. Hooper, 41 Van N a t t a 373 (19 8 9 ) . 

' A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . As a r e s u l t o f t h i s m o t i o n , 
t h e b r i e f i n g s c h e d u l e s h a l l be r e v i s e d as f o l l o w s . SAIF's and c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f s s h a l l be due 14 days from t h e d a t e o f t h i s o r d e r . The 
a l l e g e d n oncomplying employer's r e p l y b r i e f s h a l l be due 7 days f r o m t h e d a t e o f 
m a i l i n g o f t h e l a t e s t t i m e l y s u b m i t t e d respondent's b r i e f . 

I T I S SO ORDERED. 

March 28, 1990 C i t e as 42 Van N a t t a 627 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SERGIO Z. SALINAS, Claimant 

WCB Case No. 88-11206 
ORDER ON REVIEW (REMANDING) 
J e f f C a r t e r , Claimant A t t o r n e y 

Tooze, Shenker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r t h a t : ( 1 ) r e f u s e d t o 
adm i t E x h i b i t 19; and (2) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded no un
sc h e d u l e d permanent d i s a b i l i t y f o r i n j u r y t o t h e neck and low back. On r e v i e w , 
t h e i s s u e s a r e e v i d e n c e , remand and e x t e n t o f permanent p a r t i a l d i s a b i l i t y . We 
r e v e r s e and remand. 
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FINDINGS OF FACT 

C l a i m a n t was compensably i n j u r e d on October 12, 1987, when he was h i t on 
t h e head by a b o a r d . 

The c l a i m was ac c e p t e d . I t was c l o s e d by D e t e r m i n a t i o n Order o f June 17, 
1988 w i t h o u t permanent d i s a b i l i t y . 

C l a i m a n t t i m e l y r e q u e s t e d h e a r i n g . The h e a r i n g was s c h e d u l e d f o r September 
23, 1988. 

E x h i b i t s were exchanged. 

On t h e day b e f o r e h e a r i n g , c l a i m a n t ' s a t t o r n e y r e c e i v e d a r e p o r t f r o m Dr. 
Jansen, c l a i m a n t ' s t r e a t i n g p h y s i c i a n . C l a i m a n t ' s a t t o r n e y n o t i f i e d c o u n s e l f o r 
t h e s e l f - i n s u r e d employer o f t h e r e c e i p t o f t h e r e p o r t and r e a d t h e r e p o r t t o 
him by t e l e p h o n e . 

C l a i m a n t o f f e r e d t h e e x h i b i t a t h e a r i n g . I t was marked Ex. 19. The s e l f -
i n s u r e d employer o b j e c t e d t o r e c e i p t o f t h e e x h i b i t on t h e ground t h a t " i t r e 
s u l t s i n m a t e r i a l p r e j u d i c e and s u r p r i s e t o t h e c a r r i e r and t h a t t h e r e i s no 
good cause f o r t h e f a i l u r e t o o b t a i n and d i s c l o s e t h i s e x h i b i t a t an e a r l i e r 
t i m e . " 

The R e f e r e e r e j e c t e d t h e e x h i b i t on t h e grounds t h a t c l a i m a n t had no good 
r e a s o n f o r f a i l i n g t o produce t h e e x h i b i t a t an e a r l i e r d a t e . 

ULTIMATE FINDING OF FACT 

C l a i m a n t d i s c l o s e d Dr. Jansen's September 22, 1988, r e p o r t t o t h e s e l f - i n 
s u r e d employer w i t h i n seven days o f i t s r e c e i p t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , i n h i s w r i t t e n o r d e r , e x c l u d e d E x h i b i t 19 as u n t i m e l y . I n so 
d o i n g , he r e l i e d on fo r m e r OAR 438-07-015(6). 

C l a i m a n t contends t h a t f o r m e r OAR 438-07-015(6) a l l o w s a r e f e r e e d i s c r e t i o n 
t o e x c l u d e an e x h i b i t o n l y when i t has n o t been t i m e l y d i s c l o s e d under f o r m e r 
OAR 438 - 0 7 - 0 1 5 ( 4 ) . He i s c o r r e c t . 

A l l e x h i b i t s w h i c h a r e d i s c l o s e d w i t h i n t h e t i m e p r o v i d e d f o r by t h e r u l e s 
a r e a d m i s s i b l e . Former OAR 438-07-015(6) p r o v i d e s f o r c o n s i d e r a t i o n o f t h e 
reasons f o r l a t e d i s c l o s u r e o f an e x h i b i t and o f p r e j u d i c e t o t h e o p p o s i n g p a r t y 
as a r e s u l t o f t h e l a t e d i s c l o s u r e o n l y i f t h e d i s c l o s u r e i s i n f a c t u n t i m e l y 
under t h e r u l e s . I f t h e d i s c l o s u r e i s l a t e i n t h e sense t h a t i t was d i s c l o s e d 
on t h e eve o f h e a r i n g b u t was n o t u n t i m e l y under t h e r u l e s , t h e n t h e remedy f o r 
p o t e n t i a l p r e j u d i c e t o t h e opposing p a r t y i s n o t t o e x c l u d e t h e e x h i b i t b u t 
r a t h e r t o a l l o w t i m e f o r c r o s s - e x a m i n a t i o n o r r e b u t t a l . 

Former OAR 656-07-015(4) p r o v i d e d : 

"Documents a c q u i r e d a f t e r t h e i n i t i a l exchanges s h a l l be 
p r o v i d e d t o t h e o t h e r p a r t i e s w i t h i n seven (7) days 
a f t e r t h e d i s c l o s i n g p a r t y ' s r e c e i p t o f t h e documents. 
A p a r t y ' s f a i l u r e t o comply w i t h t h i s s e c t i o n may r e s u l t 
i n t h e same s a n c t i o n s p r o v i d e d i n s e c t i o n s (2) and (3) 
above." 
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The r e f e r e n c e d s e c t i o n s a l l o w e d t h e Referee t o e x c l u d e documents n o t t i m e l y d i s 
c l o s e d . C l a i m a n t d i s c l o s e d Dr. Jansen's r e p o r t t h e day i t was r e c e i v e d . There
f o r e , t h e d i s c l o s u r e was t i m e l y . The Referee had no d i s c r e t i o n t o e x c l u d e t h e 
e x h i b i t because i t was l a t e . See Dolores P. Hoffman, 42 Van N a t t a 549 ( 1 9 9 0 ) . 

We w i l l remand t h e case f o r . r e c e i p t o f E x h i b i t 19. The Ref e r e e may a l l o w 
t h e s e l f - i n s u r e d employer t o cross-examine t h e a u t h o r o f t h e e x h i b i t o r t o r e b u t 
i t as i s a p p r o p r i a t e under t h e r u l e s . The Referee s h a l l t h e n e n t e r a new, 
a p p e a l a b l e o r d e r a d d r e s s i n g t h e i s s u e o f e x t e n t o f permanent d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d October 20, 1988, i s r e v e r s e d . The case i s 
remanded t o t h e P r e s i d i n g Referee. The P r e s i d i n g Referee s h a l l a p p o i n t a 
r e f e r e e who s h a l l u n d e r t a k e f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 
The Board a u t h o r i z e s a c l i e n t - p a i d f e e , n o t t o exceed $1,352, p a y a b l e by t h e 
s e l f - i n s u r e d employer t o i t s c o u n s e l . 

March 28, 1990 C i t e as 42 Van N a t t a 629 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE A. SMITH, Claimant 
WCB Case No. 88-04237 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Myers' o r d e r g r a n t i n g 
permanent t o t a l d i s a b i l i t y i n l i e u o f a D e t e r m i n a t i o n Order a w a r d i n g no unsched
u l e d permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o t h e 40 p e r c e n t (128 degrees) 
p r e v i o u s l y awarded. On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , i n 
c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee fo u n d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d 
on t h e b a s i s o f t h e m e d i c a l f a c t o r s a l o n e . The Referee however c o n c l u d e d t h a t 
c l a i m a n t was t o t a l l y d i s a b l e d because he was l i m i t e d t o s e d e n t a r y work and 
a c c o r d i n g t o t h e t e s t i m o n y o f Mr. McNaught, a v o c a t i o n a l c o u n s e l o r , t h e r e were 
no s e d e n t a r y j o b s t h a t t h e c l a i m a n t was capable o f d o i n g . 

Both Dr. Shachner and Dr. S h a r r e r , who have been c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n s , have i n d i c a t e d t h a t c l a i m a n t i s capable o f p e r f o r m i n g work i n t h e 
s e d e n t a r y t o l i g h t range. Claimant i s capable o f p e r f o r m i n g some work, conse
q u e n t l y he can o n l y be found permanently and t o t a l l y d i s a b l e d i f he f a l l s w i t h i n 
t h e "odd l o t " d o c t r i n e . Under t h a t d o c t r i n e , a d i s a b l e d p e r s o n , c a p a b l e o f p e r 
f o r m i n g work o f some k i n d , may s t i l l be p e r m a n e n t l y and t o t a l l y d i s a b l e d due t o 
a c o m b i n a t i o n o f h i s p h y s i c a l c o n d i t i o n and c e r t a i n nonmedical f a c t o r s , such as 
age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l 
c a p a c i t y and e m o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade Corp., 72 Or App 
397,399 ( 1 9 8 5 ) . 
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C l a i m a n t has worked w i t h v o c a t i o n a l c o u n s e l o r s t o a s s i s t h i s r e t u r n t o 
work. I n F e b r u a r y 1988, he a t t e n d e d a work e v a l u a t i o n program where i t was 
d e t e r m i n e d t h a t he had t h e p h y s i c a l a b i l i t i e s and s k i l l s t o p e r f o r m c e r t a i n 
j o b s . B e f o r e t h e h e a r i n g c l a i m a n t was approved f o r an a u t h o r i z e d t r a i n i n g p r o 
gram a l t h o u g h i t had n o t been s t a r t e d . At h e a r i n g , v o c a t i o n a l e x p e r t s t e s t i f i e d 
r e g a r d i n g c l a i m a n t ' s e m p l o y a b i l i t y . We f i n d v o c a t i o n a l e x p e r t M i h a y l more p e r 
s u a s i v e . He b e l i e v e s t h a t t h e r e are s e d e n t a r y t o l i g h t d u t y j o b s t h a t c l a i m a n t 
can do and t h a t f a l l w i t h i n h i s p h y s i c a l r e s t r i c t i o n s as i n d i c a t e d by t h e medi
c a l r e p o r t s . Mr. McNaught, t h e o t h e r v o c a t i o n a l e x p e r t , o p i n e d t h a t c l a i m a n t 
was n o t e m p loyable because o f t h e l i m i t s c l a i m a n t p l a c e d on h i s p h y s i c a l a c t i v 
i t y r a t h e r t h a n t h o s e i n d i c a t e d by t h e m e d i c a l e x p e r t s . We f i n d t h e m e d i c a l r e 
p o r t s o f c l a i m a n t ' s l i m i t a t i o n s , which are c o n s i s t e n t w i t h t h e work e v a l u a t i o n 
r e p o r t , t o be more p e r s u a s i v e t h a n c l a i m a n t ' s p e r c e p t i o n o f h i s l i m i t s . 

C l a i m a n t had t o l d h i s v o c a t i o n a l c o u n s e l o r t h a t t h e r e were c e r t a i n j o b s he 
c o u l d do, i . e . meter r e a d e r ; however he f e l t i t would o n l y be w o r t h w h i l e t o work 
i f he e a r n e d more t h a n $8 per hour which he would need t o meet h i s l i v i n g 
expenses. The e x p e c t e d wage r a t e i s n o t t r e a t e d t h e same i n e v a l u a t i n g an 
i n j u r e d w o r k e r f o r permanent t o t a l d i s a b i l i t y purposes as i t i s f o r v o c a t i o n a l 
a s s i s t a n c e p u r p o s e s . The purpose o f awarding permanent t o t a l d i s a b i l i t y bene
f i t s i s t o m a i n t a i n an i n j u r e d w orker, not r e s t o r e him t o h i s p r e - i n j u r y wage. 
W a l t e r R. S e a r l e s , 41 Van N a t t a 627 ( 1 9 8 9 ) . Given t h a t c l a i m a n t i s n o t p h y s i 
c a l l y p e r m a n e n t l y and t o t a l l y d i s a b l e d and t h a t t h e r e a r e j o b s c l a i m a n t i s 
c a p a b l e o f d o i n g t h a t a r e w i t h i n h i s p h y s i c a l l i m i t a t i o n s , we f i n d t h a t c l a i m a n t 
i s n o t e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y . 

The c r i t e r i o n f o r r a t i n g unscheduled permanent d i s a b i l i t y i s t h e permanent 
l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . I n d e t e r m i n i n g t h e l o s s 
o f e a r n i n g c a p a b i l i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f p h y s i c a l i m p a i r 
ment r e s u l t i n g f r o m t h e compensable i n j u r y and a l l o f t h e r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 436-30-380 e t seg. We a p p l y t h e s e 
r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e mechanical f o r m u l a s . H a r w e l l v. 
A r g o naut I n s u r a n c e Co., 296 Or 505 ( 1 9 8 4 ) ; F r a i j o v. Fred N. Bay News Co., 59 Or 
App 260, 269 (1982 ) . 

The m e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t i s m o d e r a t e l y i m p a i r e d f r o m 
t h i s i n j u r y t o h i s s h o u l d e r and neck. There have been s p e c i f i c l i m i t a t i o n s 
p l a c e d on t h e c l a i m a n t because o f t h i s i n j u r y . A d d i t i o n a l l y , c l a i m a n t has p a i n 
w h i c h f u r t h e r l i m i t s h i s a c t i v i t y . A f t e r c o n s i d e r i n g t h e impact c l a i m a n t ' s age, 
e d u c a t i o n , work e x p e r i e n c e and a d a p t a b i l i t y have on h i s l o s s o f e a r n i n g capac
i t y , we c o n c l u d e t h a t an award o f 70 p e r c e n t (224 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y i s a p p r o p r i a t e f o r t h i s i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 6, 1988 i s r e v e r s e d . I n l i e u o f t h e 
R e f e r e e ' s award and i n a d d i t i o n t o t h e p r i o r awards o f 40 p e r c e n t (128 d e g r e e s ) 
u n s c h e d u l e d permanent d i s a b i l i t y , c l a i m a n t i s awarded 30 p e r c e n t (96 d e g r e e s ) 
u n s c h e d u l e d permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 70 p e r c e n t 
(224 d e grees) unscheduled permanent d i s a b i l i t y f o r t h e i n j u r y t o h i s neck and 
s h o u l d e r . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensa
t i o n c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , n o t t o 
exceed $3,000. The employer i s p e r m i t t e d t o c r e d i t a t t o r n e y f e e s p a i d p u r s u a n t 
t o t h e R e f e r e e ' s award a g a i n s t t h e a t t o r n e y f e e awarded h e r e i n . 
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I n t h e M a t t e r o f t h e Compensation o f 
BOBBY L. AUSTIN, Claimant 
WCB Case No. 87-17300 

ORDER ON. REVIEW 
Olson, Rowell & Walsh, Claimant A t t o r n e y s 

C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 
C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brown's o r d e r w h i c h 

u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s back c o n d i 
t i o n . A l t h o u g h t h e i n s u r e r has n o t f o r m a l l y c r o s s - r e q u e s t e d r e v i e w , i n i t s 
r e s p o n d e n t ' s b r i e f , t h e i n s u r e r argues t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was n o t 
f i l e d p r i o r t o t h e e x p i r a t i o n o f c l a i m a n t ' s f i v e - y e a r a g g r a v a t i o n r i g h t s . On 
r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and a g g r a v a t i o n . We d i s m i s s . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s low back i n August 1976. H i s c l a i m was 
ac c e p t e d by t h e i n s u r e r as n o n d i s a b l i n g . No D e t e r m i n a t i o n Order i s s u e d . I n 
F e b r u a r y 1979, c l a i m a n t r e c e i v e d a d d i t i o n a l m e d i c a l t r e a t m e n t f o r h i s back con
d i t i o n and f i l e d an a g g r a v a t i o n c l a i m o f h i s 1976 i n j u r y . The i n s u r e r d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and c l a i m a n t r e q u e s t e d a h e a r i n g . I n January 1980, 
by O p i n i o n and Order, a Referee s e t a s i d e t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l . 
T hat o r d e r was s u b s e q u e n t l y a f f i r m e d by t h e Board. 

I n J u l y 1982, a D e t e r m i n a t i o n Order i s s u e d a w a r d i n g c l a i m a n t 10 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . C l a i m a n t r e q u e s t e d 
a h e a r i n g . P r i o r t o t h e h e a r i n g , t h e p a r t i e s e n t e r e d i n t o a d i s p u t e d c l a i m s 
s e t t l e m e n t i n w h i c h t h e p a r t i e s s t i p u l a t e d t h a t c l a i m a n t ' s low back problems 
were u n r e l a t e d t o c l a i m a n t ' s August 1976 compensable i n j u r y . 

I n June 1987, c l a i m a n t s u f f e r e d a r e c u r r e n c e o f low back p a i n and f i l e d an 
a g g r a v a t i o n c l a i m . The i n s u r e r i s s u e d i t s d e n i a l o f t h e c l a i m i n January 1988. 
C l a i m a n t r e q u e s t e d a h e a r i n g on t h e d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m had been f i l e d i n 
a t i m e l y manner. We d i s a g r e e . F u r t h e r , t h e Referee c o n c l u d e d t h a t c l a i m a n t had 
n o t met h i s burden o f p r o v i n g t h a t h i s c u r r e n t need f o r t r e a t m e n t i s r e l a t e d t o 
h i s 1983 i n d u s t r i a l i n j u r y . We do n o t reach t h i s i s s u e because o f o u r d e t e r m i 
n a t i o n on t h e t i m e l i n e s s i s s u e . 

C l a i m a n t i s e n t i t l e d t o c l a i m r e o p e n i n g under ORS 656.273(4) f o r worsened 
c o n d i t i o n s r e s u l t i n g f r o m t h e compensable i n j u r y . T h i s w o r s e n i n g may be tempo
r a r y o r permanent. Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) . F u r t h e r m o r e , t h i s 
" w o r s e n i n g " must be e s t a b l i s h e d p r i o r t o t h e e x p i r a t i o n o f c l a i m a n t ' s aggrava
t i o n r i g h t s . P e r r y v. SAIF, 93 Or App 631 ( 1 9 8 8 ) , r e v ' d on o t h e r grounds 307 Or 
App 654, on remand 99 Or App 52, n. 2 (1 9 8 9 ) . 

J u r i s d i c t i o n 

The i n s u r e r argues t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o hear t h e aggra
v a t i o n i s s u e because c l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d . We agree. 

I n 1975, ORS 656.273(4) p r o v i d e d , 

" ( 4 ) ( a ) Except as p r o v i d e d i n paragraphs (b) and ( c ) 
o f t h i s s u b s e c t i o n , t h e c l a i m f o r a g g r a v a t i o n must 
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be f i l e d w i t h i n f i v e y e a r s a f t e r t h e f i r s t d e t e r m i 
n a t i o n made under s u b s e c t i o n (3) o f ORS 656.268. 

(b) I f no d e t e r m i n a t i o n was made, t h e c l a i m f o r 
a g g r a v a t i o n must be f i l e d w i t h i n f i v e y e a r s a f t e r 
t h e d a t e o f i n j u r y . 

( c ) I f a n o n d i s a b l i n g i n j u r y d i d n o t become d i s 
a b l i n g w i t h i n a t l e a s t one year from t h e t e r m i n a t i o n 
o f m e d i c a l s e r v i c e s , t h e c l a i m f o r a g g r a v a t i o n must 
be f i l e d w i t h i n f i v e y e a r s from t h e d a t e o f i n j u r y 
r a t h e r t h a n t h e d a t e o f any d e t e r m i n a t i o n i s s u e d i n 
t h e c l a i m . " 

Here, t h e d a t e o f c l a i m a n t ' s i n j u r y i s August 1976. C l a i m a n t ' s c l a i m f o r 
t h a t i n j u r y was ac c e p t e d by t h e i n s u r e r as n o n d i s a b l i n g . A t t h e t i m e o f 
c l a i m a n t ' s 1976 i n j u r y , no s t a t u t e r e q u i r e d c l o s u r e o f a n o n d i s a b l i n g c l a i m . See 
Webb v. SAIF, 83 Or App 386, 390 (19 8 7 ) . Here, no n o t i c e o f c l o s u r e o r d e t e r m i 
n a t i o n o r d e r i s s u e d . Thus, ORS 65 6 . 2 7 3 ( 4 ) ( b ) a p p l i e s . 

C l a i m a n t ' s c l a i m f o r a g g r a v a t i o n must have been f i l e d w i t h i n f i v e y e a r s o f 
t h e d a t e o f i n j u r y . C l a i m a n t ' s c u r r e n t " a g g r a v a t i o n " c l a i m was f i l e d i n 1987. 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t ' s " a g g r a v a t i o n " c l a i m was o u t s i d e t h e f i v e -
y e a r p e r i o d . C o n s e q u e n t l y , t h e Referee was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t h e 
c l a i m . 

A g g r a v a t i o n 

Because we f i n d t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o hear t h e m e r i t s o f 
t h e " a g g r a v a t i o n c l a i m " , we do n o t re a c h t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 3, 1988, i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . C l a i m a n t ' s h e a r i n g r e q u e s t i s d i s m i s s e d i n s o f a r as i t p e r t a i n e d t o 
c l a i m a n t ' s " a g g r a v a t i o n " c l a i m . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $553, p a y a b l e by t h e i n s u r e r t o i t s 
c o u n s e l , i s approved. 

March 29, 1990 C i t e as 42 Van N a t t a 632 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHERYL L. COBB, Claimant 
WCB Case No. 88-12563 

ORDER ON REVIEW 
Ch a r l e s Woods, Claimant A t t o r n e y 

G a i l M. Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r w h i c h : ( 1 ) awarded 

c l a i m a n t i n t e r i m compensation; (2) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e 
f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d unreasonable f a i l u r e t o pay i n t e r i m compensa
t i o n ; (3) u p h e l d SAIF's d e n i a l o f c l a i m a n t ' s c l a i m f o r her i n j u r i e s s u s t a i n e d i n 
a c a r a c c i d e n t ; and (4) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r 
a l l e g e d u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , i n t e r i m 
c o mpensation, p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n and m o d i f i c a t i o n . 
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Cl a i m a n t d i d n o t work May 2, and May 3, 1988 due t o h e r a c c i d e n t r e 
l a t e d i n j u r i e s . She r e t u r n e d t o work on May 4, 1988. She worked her r e g u l a r 
s c h e d u l e u n t i l June 10, 1988 when she was t e r m i n a t e d f o r reasons u n r e l a t e d t o 
her i n j u r y . 

A c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y compensation p e n d i n g 
a c c e p t a n c e o r d e n i a l o f a c l a i m f o r a d i s a b l i n g i n j u r y i f she " l e a v e s work" 
w i t h i n t h e meaning o f ORS 656.210. Bono v. SAIF, 298 Or 405, 408-10 ( 1 9 8 4 ) ; see 
a l s o Jones v. Emanuel H o s p i t a l , 280 Or 147, 150-52 ( 1 9 7 7 ) . Such compensation, 
c a l l e d " i n t e r i m compensation" f o r convenience, i s due b e g i n n i n g 14 days a f t e r 
t h e d a t e upon w h i c h t h e employer o r i t s i n s u r e r r e c e i v e s n o t i c e o r knowledge o f 
t h e c l a i m a n t ' s c l a i m . ORS 656.262(4). However, no d i s a b i l i t y payment i s r e c o v 
e r a b l e f o r t e m p o r a r y t o t a l d i s a b i l i t y s u f f e r e d d u r i n g t h e f i r s t t h r e e c a l e n d a r 
days a f t e r t h e worker l e a v e s work as a r e s u l t o f t h e compensable i n j u r y u n l e s s 
t h e t o t a l d i s a b i l i t y c o n t i n u e s f o r a p e r i o d o f 14 days o r t h e w o r k e r i s an 
i n p a t i e n t i n a h o s p i t a l . ORS 656.210(3). 

C l a i m a n t i s n o t e n t i t l e d t o temporary d i s a b i l i t y ( i n t e r i m ) compensa
t i o n because she was o f f work o n l y two days due t o her a c c i d e n t - r e l a t e d 
i n j u r i e s . 

ORDER 

The Referee's o r d e r d a t e d November 30, 1988 i s m o d i f i e d t o t h e e x t e n t 
t h a t i t awarded i n t e r i m compensation. I t i s o t h e r w i s e a f f i r m e d . 

March 29, 1990 C i t e as 42 Van N a t t a 633 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GLENDA R. COOPER, Claimant 

WCB Case No. 88-14027 
ORDER ON REVIEW 

Lawrence C. Klang, C l a i m a n t A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l 
syndrome. On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f u l l - t i m e f o r t h e employer i n J u l y 1985 as a 
d e b u r r e r . The j o b e n t a i l e d t h e use o f an a i r gun, w e i g h i n g a p p r o x i m a t e l y f i v e 
pounds, w h i c h i s used t o f i n i s h m e t a l p a r t s . The a i r gun v i b r a t e d when i n use. 
C l a i m a n t a l l e g e s t h a t she s u f f e r e d hand and w r i s t p a i n accompanied by numbness 
i n h e r f i n g e r s w h i l e p e r f o r m i n g t h i s j o b . C l a i m a n t d i d n o t r e p o r t t o her em
p l o y e r t h a t she s u f f e r e d any p a i n , she d i d n o t seek m e d i c a l t r e a t m e n t , n o r d i d 
she f i l e a c l a i m . 

A f t e r t h r e e months, c l a i m a n t worked f o r t h a t same employer as a m a c h i n i s t 
f o r t h e n e x t two and one h a l f y e a r s . She a l l e g e s t h a t h er hand p a i n s u b s i d e d 
w i t h t h i s p o s i t i o n . She was a b l e t o p e r f o r m her d u t i e s w i t h o u t d i f f i c u l t y and 
d i d n o t f i l e a c l a i m . 

C l a i m a n t n e x t worked, b e g i n n i n g i n A p r i l 1988, as a packager f o r t h e em
p l o y e r . C l a i m a n t a l l e g e s her hand and w r i s t symptoms r e c u r r e d . She f i r s t 
s o u ght t r e a t m e n t i n May 1988 from Dr. P l o s s , M.D., f o r arm symptoms, and t h e n 
f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r her l e f t and r i g h t arm and hand c o n d i 
t i o n . 
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P l o s s r e f e r r e d c l a i m a n t t o Dr. Brown, n e u r o l o g i s t , who began t r e a t i n g 
c l a i m a n t i n June 1988. C l a i m a n t r e p o r t e d t o Brown t h a t h er symptoms had c o n t i n 
ued f o r t h r e e y e a r s . Brown diagnosed b i l a t e r a l c a r p a l t u n n e l syndrome and r e n 
d e r e d no in d e p e n d e n t o p i n i o n r e g a r d i n g t h e cause o f c l a i m a n t ' s c o n d i t i o n . 

Brown r e f e r r e d c l a i m a n t t o Dr. O'Keefe, o r t h o p e d i s t , who p e r f o r m e d r e l e a s e 
s u r g e r y on c l a i m a n t . 

I n J u l y 1988, c l a i m a n t was e v a l u a t e d by Dr. B u t t o n , o r t h o p e d i s t , hand and 
upper e x t r e m i t i e s s p e c i a l i s t and independent m e d i c a l examiner. 

I n August 1988, t h e i n s u r e r d e n i e d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r b i l a t e r a l c a r p a l t u n n e l syndrome. Claimant r e q u e s t e d r e v i e w . 

C l a i m a n t has a f a m i l y h i s t o r y o f d i a b e t e s , o b e s i t y , p o s s i b l e h y p e r t e n s i o n 
and poor f l u i d r e t e n t i o n , each o f whic h p o s s i b l y c o n t r i b u t e t o t h e development 
o f c a r p a l t u n n e l syndrome. 

C l a i m a n t has f a i l e d t o pro v e t h a t her work a c t i v i t i e s were t h e m a t e r i a l 
cause o f h e r b i l a t e r a l c a r p a l t u n n e l syndrome. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t had proven her o c c u p a t i o n a l d i s e a s e c l a i m . 
I n d o i n g so, t h e R e f e r e e r e l i e d on c l a i m a n t ' s t e s t i m o n y and t h e o p i n i o n o f Dr. 
O'Keefe. We d i s a g r e e . 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h cause t h e 
d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . C l a i m a n t 
f i l e d h e r w o r k e r s ' compensation c l a i m i n May 1988, and her l a s t e xposure t o 
w o r k i n g c o n d i t i o n s , w h i c h she a l l e g e s caused her b i l a t e r a l c a r p a l t u n n e l 
syndrome, was i n J u l y 1988. A c c o r d i n g l y , t h e o c c u p a t i o n a l d i s e a s e law, w h i c h 
became e f f e c t i v e J a nuary 1, 1988, i s a p p l i c a b l e . 

To be compensable, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e must f a l l w i t h i n one o f 
t h e t h r e e s u b s e c t i o n s o f ORS 656.802(1). Here, c l a i m a n t a l l e g e s t h a t h er hand 
and w r i s t p a i n began w h i l e w o r k i n g as a d e b u r r e r , w h i c h r e q u i r e d r e p e t i t i v e 
w r i s t movement, t h a t t h e p a i n s u b s i d e d w h i l e w o r k i n g as a m a c h i n i s t , and t h e n 
r e c u r r e d w h i l e w o r k i n g as a packager. We conclude t h a t t h i s c l a i m a n t ' s c l a i m i s 
f o r a c o n d i t i o n r e s u l t i n g f r o m a " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " 
p u r s u a n t t o ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

T h e r e f o r e , t o e s t a b l i s h t h a t her c o n d i t i o n arose o u t o f and i n t h e c o u r s e 
o f h er employment, c l a i m a n t must prove t h a t her work exposure was a m a t e r i a l 
cause o f her c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher. 41 Van N a t t a 
1242 ( 1 9 8 9 ) ; C a r o l e J. Damm, 42 Van N a t t a 225 (1 9 9 0 ) . We f i n d t h a t she has n o t 
met h e r bu r d e n . 

The R e f e r e e fo u n d c l a i m a n t t o be c r e d i b l e . C l a i m a n t r e l a t e s w r i s t and 
hand p a i n t o h e r work a c t i v i t i e s w hich began i n August 1985. A l t h o u g h 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y c o n c e r n i n g c a u s a t i o n i s p r o b a t i v e , i t may n o t be 
p e r s u a s i v e when t h e c l a i m i n v o l v e s a complex m e d i c a l q u e s t i o n . See U r i s v. 
Compensation Department, 247 Or 420, 424 (19 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t has a h i s t o r y o f d i a b e t e s , o b e s i t y , 
p o s s i b l e h y p e r t e n s i o n and poor f l u i d r e t e n t i o n . B u t t o n , t h e i n d e p e n d e n t m e d i c a l 
examiner, r e p o r t e d t h a t each o f t h e s e c o n d i t i o n s a r e l i k e l y causes o r c o n t r i b u t 
i n g f a c t o r s o f c l a i m a n t ' s c a r p a l t u n n e l syndrome. Under t h e s e c i r c u m s t a n c e s , we 
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f i n d t h a t t h e i s s u e o f whether c l a i m a n t ' s work exposure was a m a t e r i a l cause o f 
her b i l a t e r a l c a r p a l t u n n e l syndrome i s a complex m e d i c a l q u e s t i o n , r e q u i r i n g 
e x p e r t m e d i c a l e v i d e n c e . See U r i s , supra; Kassahn, supra. 

N e i t h e r c l a i m a n t ' s t r e a t i n g p h y s i c i a n , P l o s s , nor her n e u r o l o g i s t , Brown, 
r e n d e r e d an o p i n i o n r e g a r d i n g t h e cause o f c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n . 
B u t t o n , i n d e p e n d e n t m e d i c a l examiner, s p e c i f i c a l l y r e p o r t e d i n J u l y 1988 t h a t he 
d i d n o t b e l i e v e t h a t t h e r e was a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s employ
ment a c t i v i t i e s and t h e development o f her c a r p a l t u n n e l syndromes. 

The o n l y p h y s i c i a n t o r e l a t e c l a i m a n t ' s work a c t i v i t i e s t o h e r c a r p a l 
t u n n e l c o n d i t i o n i s O'Keefe. O'Keefe, a f t e r r e v i e w i n g m e d i c a l r e p o r t s o f Drs. 
P l o s s , Brown, B u t t o n and h i m s e l f , r e p o r t e d t h a t " i t appears t h a t a l l p a r t i e s 
agree t h a t t h e o n s e t o f [ c l a i m a n t ' s c o n d i t i o n ] was c a u s a l l y r e l a t e d t o her work 
a c t i v i t i e s i n a p p r o x i m a t e l y August o f 1985." However, a f t e r o u r r e v i e w o f t h e 
same m e d i c a l r e c o r d s , n e i t h e r P l o s s , Brown nor B u t t o n made any such c o n c l u s i o n . 
We f i n d t h e o p i n i o n o f O'Keefe t o be based on an er r o n e o u s p r e m i s e t h a t s e r i 
o u s l y undermines h i s own c o n c l u s i o n s . T h e r e f o r e , we a r e n o t persuaded by h i s 
o p i n i o n . 

C o n s e q u e n t l y , as t h e r e i s no p e r s u a s i v e m e d i c a l e v i d e n c e i n t h e r e c o r d t o 
e s t a b l i s h t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome i s c a u s a l l y r e l a t e d 
t o h er work a c t i v i t i e s , we conclude t h a t c l a i m a n t has f a i l e d t o meet h e r burden 
o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 25, 1988, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome i s r e i n s t a t e d and u p h e l d . 
The R e f e r e e ' s $1,200 a t t o r n e y f e e award i s r e v e r s e d . 

March 29, 1990 C i t e as 42 Van N a t t a 635 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RANDY G. FISHER, Claimant 
WCB Case No. 88-12648 

ORDER ON REVIEW 
M e r r i l l Schneider, C l a i m a n t A t t o r n e y 

D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e Hoguet's o r d e r 

w h i c h : (1) d e c l i n e d t o r e c l a s s i f y c l a i m a n t ' s i n j u r y as d i s a b l i n g ; and (2 ) de
c l i n e d t o assess p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e 
c l a i m p r o c e s s i n g . On our own m o t i o n we c o n s i d e r whether we have j u r i s d i c t i o n 
o v e r t h e i s s u e o f c l a i m c l a s s i f i c a t i o n . See Southwest F o r e s t I n d . v. Anders. 
299 Or 205, 208 ( 1 9 8 5 ) . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , p r o p e r c l a s s i 
f i c a t i o n o f t h i s c l a i m , p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s . We m o d i f y and 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y 
SAIF i n i t i a l l y a c cepted t h i s c l a i m as a n o n d i s a b l i n g i n j u r y on June 23, 

1988. C l a i m a n t r e q u e s t e d a h e a r i n g on J u l y 26, 1988, c o n t e n d i n g t h a t h i s i n j u r y 
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had been m i s c l a s s i f i e d as n o n d i s a b l i n g . He argued a t h e a r i n g t h a t h i s i n j u r y 
was a c t u a l l y d i s a b l i n g , t h u s e n t i t l i n g him t o b e n e f i t s f o r t e m p o r a r y p a r t i a l 
d i s a b i l i t y and t e m p o r a r y t o t a l d i s a b i l i t y . 

R a t h e r t h a n r e q u e s t i n g a h e a r i n g , however, t h e s t a t u t e p r o v i d e s t h a t a 
c l a i m a n t has a " r i g h t t o o b j e c t t o a d e c i s i o n t h a t t h e i n j u r y . . . i s n o n d i s 
a b l i n g by r e q u e s t i n g a d e t e r m i n a t i o n t h e r e o n p u r s u a n t t o ORS 656.268." ORS 
6 5 6 . 2 6 2 ( 6 ) ( b ) . 

ORS 656.268(8) p r o v i d e s : 

"Upon r e c e i p t o f a r e q u e s t made p u r s u a n t t o ORS 
656.262(6) o r s u b s e c t i o n (3) o f t h i s s e c t i o n , t h e 
Department o f I n s u r a n c e and Finance s h a l l d e t e r m i n e 
whether t h e c l a i m i s d i s a b l i n g o r n o n d i s a b l i n g . A 
copy o f such d e t e r m i n a t i o n s h a l l be m a i l e d t o a l l 
i n t e r e s t e d p a r t i e s i n accordance w i t h s u b s e c t i o n 
(6) o f t h i s s e c t i o n . " 

ORS 656.270 r e q u i r e s t h a t each such d e t e r m i n a t i o n a d v i s e t h e p a r t i e s o f 
t h e i r r i g h t t o r e q u e s t a h e a r i n g t h e r e o n . Thus, w h i l e ORS 656.283 s t a t e s t h a t a 
h e a r i n g may be r e q u e s t e d by any p a r t y a t any t i m e r e g a r d i n g any q u e s t i o n con
c e r n i n g a c l a i m , t h e s t a t u t e s r e l a t i n g t o n o n d i s a b l i n g i n j u r i e s p r o v i d e t h a t a 
c l a i m a n t must f i r s t exhaust t h e remedy p r o v i d e d under ORS 656.268(8) by submis
s i o n o f t h e m a t t e r t o t h e Department f o r d e t e r m i n a t i o n b e f o r e he may r e q u e s t a 
h e a r i n g on t h e q u e s t i o n o f r e c l a s s i f i c a t i o n o f h i s c l a i m . See Anthony A. Bono, 
35 Van N a t t a 1 , 6-7, r e v ' d on o t h e r grounds Bono v. SAIF, 66 Or App 138 ( 1 9 8 3 ) . 

Because we f i n d t h a t c l a i m a n t d i d n o t exhaust h i s remedy under ORS 
656.268(8) by r e q u e s t i n g a d e t e r m i n a t i o n from t h e Department b e f o r e r e q u e s t i n g a 
h e a r i n g , t h e H e a r i n g s D i v i s i o n and t h e Board l a c k j u r i s d i c t i o n t o add r e s s t h e 
p r o p e r c l a s s i f i c a t i o n o f h i s c l a i m . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends he i s e n t i t l e d t o a p e n a l t y and a s s o c i a t e d a t t o r n e y 
f e e because SAIF's c l a i m s examiner possessed evi d e n c e o f t i m e l o s s b u t i g n o r e d 
t h a t e v i d e n c e . See ORS 656.262(10) and 656.382(1). Given t h e i n f o r m a t i o n be
f o r e t h e c l a i m s examiner, we ar e n o t persuaded t h a t SAIF's conduc t was u n r e a s o n 
a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 26, 1988 i s a f f i r m e d as t o t h e i s s u e 
o f p e n a l t y and a t t o r n e y f e e . The o r d e r i s m o d i f i e d as t o t h e q u e s t i o n o f c l a i m 
c l a s s i f i c a t i o n . C l a i m a n t ' s r e q u e s t f o r h e a r i n g i n t h a t r e g a r d i s d i s m i s s e d . 

March 29, 1990 C i t e as 42 Van N a t t a 636 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
YVONNE F. FITTS, Claimant 
WCB Case No. 86-07926 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 
The i n s u r e r r e q u e s t s r e v i e w o f Referee McCullough's o r d e r w h i c h : (1) s e t 

a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f a p s y c h o l o g i c a l c o n d i t i o n ; (2) s e t a s i d e 
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t h e i n s u r e r ' s p a r t i a l d e n i a l o f m e d i c a l s e r v i c e s f o r a s y n c o p a l e p i s o d e ; (3) s e t 
a s i d e t h e i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y o f an e x e r c i s e b i c y c l e ; and (4) 
g r a n t e d c l a i m a n t an award f o r permanent t o t a l d i s a b i l i t y . The i n s u r e r a l s o con
t e s t s c e r t a i n e v i d e n t i a r y r u l i n g s made by t h e Referee i n h i s O p i n i o n and Order. 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y o f t h e p s y c h o l o g i c a l c o n d i t i o n , com
p e n s a b i l i t y o f t h e sy n c o p a l e p i s o d e , c o m p e n s a b i l i t y o f t h e e x e r c i s e b i c y c l e , 
e x t e n t o f d i s a b i l i t y , and t h e p r o p r i e t y o f t h e Referee's e v i d e n t i a r y r u l i n g s . 
We. a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . Dr. F o u l k e d i d n o t e x p l a i n w i t h p a r t i c u l a r i t y why c l a i m a n t r e q u i r e d an 
e x e r c i s e b i c y c l e when t h e m a j o r i t y o f workers w i t h s i m i l a r i m p a i r m e n t s do n o t . 

CONCLUSIONS AND OPINION 

We adopt t h e Referee's " O p i n i o n and C o n c l u s i o n s " w i t h t h e e x c e p t i o n o f t h e 
s e c t i o n t i t l e d " C o m p e n s a b i l i t y o f t h e E x e r c i s e B i k e . " 

We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o s u s t a i n h er burden o f p r o v i n g t h e 
c o m p e n s a b i l i t y o f t h e e x e r c i s e b i c y c l e because t h e o n l y two r e p o r t s j u s t i f y i n g 
t h e c o m p e n s a b i l i t y o f t h e e x e r c i s e b i c y c l e a r e fr o m Dr. F o u l k e and t h e y do n o t 
e x p l a i n w i t h p a r t i c u l a r i t y why c l a i m a n t needs t h e e x e r c i s e b i c y c l e when t h e 
m a j o r i t y o f w o r k e r s w i t h s i m i l a r impairments do n o t need such a b i c y c l e . OAR 
436- 1 0 - 0 4 0 ( 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 10, 1988 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e t h e i n 
s u r e r ' s d e n i a l o f J u l y 2, 1987, t h e d e n i a l o f t h e e x e r c i s e b i c y c l e , i s r e v e r s e d . 
The d e n i a l i s r e i n s t a t e d and u p h e l d . The assessed f e e awarded by t h e Referee i s 
red u c e d by $250. The bala n c e o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $850, t o be p a i d by t h e i n s u r e r . The 
Board approves a c l i e n t - p a i d f e e , n o t t o exceed $3,381.25, t o be p a i d by t h e i n 
s u r e r t o i t s a t t o r n e y . 

March 29, 1990 C i t e as 42 Van N a t t a 637 (1990) 

I n t h e M a t t e r o f t h e Compensation 
JACQUELINE D. HANES, Claimant 

WCB Case No. 88-11146 
ORDER ON REVIEW 

Ronald A. Fontana, Cl a i m a n t A t t o r n e y 
Barbara B r a i n a r d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t : (1) 

s e t a s i d e a D e t e r m i n a t i o n Order and remanded t h e c l a i m t o C l o s i n g and E v a l u a 
t i o n ; and (2) awarded te m p o r a r y t o t a l and temp o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w , c o n t e n d i n g t h a t she i s e n t i t l e d t o a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e remand t o C l o s i n g and 
E v a l u a t i o n and te m p o r a r y d i s a b i l i t y .compensation. We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a 4 6 - y e a r - o l d a d m i n i s t r a t o r who was employed w i t h SAIF's i n 
s u r e d u n t i l she was t e r m i n a t e d on January 13, 1986 f o r reasons u n r e l a t e d t o her 
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compensable c l a i m . On June 19, 1987, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e 
c l a i m f o r " c u m u l a t i v e m e n t a l s t r e s s w i t h p h y s i c a l symptoms due t o i n c r e a s i n g 
w o r k l o a d , b u d g e t a r y problems, change o f p o s i t i o n and t e r m i n a t i o n o f employment." 
The d a t e o f o n s e t o f her o c c u p a t i o n a l d i s e a s e was l i s t e d as May 3 1 , 1985. Her 
c l a i m was i n i t i a l l y d e n i e d and l a t e r found compensable by Referee Ebner's o r d e r 
o f A p r i l 20, 1988. 

SAIF s u b m i t t e d a 1502 form on A p r i l 25, 1988 i n d i c a t i n g t h a t t h e c l a i m had 
been a c c e p t e d as n o n d i s a b l i n g . On June 8, 1988, t h e c l a i m was s u b m i t t e d f o r 
c l o s u r e and a D e t e r m i n a t i o n Order i s s u e d on June 27, 1988 a w a r d i n g c l a i m a n t 
n e i t h e r t e m p o r a r y nor permanent d i s a b i l i t y . 

C l a i m a n t was examined by her f a m i l y p h y s i c i a n , Dr. G l a s s e r , i n A p r i l 1986 
f o r p h y s i c a l problems w h i c h c o u l d have been r e l a t e d t o her s t r e s s c l a i m . Dr. 
G l a s s e r d i d n o t t r e a t c l a i m a n t f o r her p s y c h i a t r i c problems and d i d n o t a u t h o 
r i z e t i m e l o s s f o r her p h y s i c a l problems. 

C l a i m a n t d i d n o t seek p r o f e s s i o n a l p s y c h i a t r i c o r p s y c h o l o g i c a l t r e a t m e n t . 

C l a i m a n t d i d n o t r e t u r n t o employment f o l l o w i n g h er Ja n u a r y 13, 1986 t e r 
m i n a t i o n f r o m SAIF's i n s u r e d u n t i l J u l y 1986. T h i s p o s i t i o n was t e r m i n a t e d i n 
August 16, 1986. C l a i m a n t t h e n a p p l i e d f o r and r e c e i v e d unemployment b e n e f i t s , 
a c k n o w l e d g i n g t h a t she was a b l e t o and was a c t i v e l y s e e k i n g work. C l a i m a n t sub
s e q u e n t l y worked f o r a p e r i o d s e l f - e m p l o y e d as a housekeeper. On F e b r u a r y 20, 
1988, she a c c e p t e d a p o s i t i o n as a manager w i t h a new employer, and remained em
p l o y e d i n t h i s c a p a c i t y u n t i l September 19, 1988. 

On September 2, 1987, c l a i m a n t was examined a t t h e r e q u e s t o f SAIF by Dr. 
Turco. H i s d i a g n o s i s was a d j u s t m e n t r e a c t i o n w i t h elements o f f a t i g u e . Dr. 
Turco d i d n o t a u t h o r i z e t i m e l o s s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable s t r e s s c o n d i t i o n i s n o n d i s a b l i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t no p h y s i c i a n had a u t h o r i z e d t i m e l o s s n o r had 
c l a i m a n t sought p s y c h i a t r i c c a r e . The Referee concl u d e d however, t h a t t h e s e 
f a c t o r s were n o t f a t a l t o c l a i m a n t ' s c l a i m and conclud e d t h a t based upon 
c l a i m a n t ' s t e s t i m o n y she was t e m p o r a r i l y d i s a b l e d f r o m January 14, 1987 t h r o u g h 
September 2, 1987. We d i s a g r e e . 

Whether c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y depends on w h e t h e r a 
preponderance o f t h e e v i d e n c e i n d i c a t e s t h a t c l a i m a n t was d i s a b l e d d u r i n g t h e 
p e r i o d she r e q u e s t e d t i m e l o s s . B o t e f u r v. C i t y o f C r e s w e l l . 84 Or App 627 
( 1 9 8 7 ) . We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o meet her burden. 

No t i m e l o s s was a u t h o r i z e d by any p h y s i c i a n . C l a i m a n t ' s f a m i l y p h y s i 
c i a n , Dr. G l a s s e r , d i d n o t t r e a t c l a i m a n t f o r her employment r e l a t e d s t r e s s and 
a u t h o r i z e d no t i m e l o s s . F u r t h e r m o r e , t h e o n l y p s y c h i a t r i c e v i d e n c e i n t h e 
r e c o r d i s t h a t o f Dr. Turco. Dr. Turco concluded t h a t c l a i m a n t was p s y c h i a t r i -
c a l l y s t a t i o n a r y and cap a b l e o f w o r k i n g on a r e g u l a r f u l l - t i m e b a s i s . Dr. Turco 
f o u n d t h a t w h i l e c l a i m a n t c o u l d have p o s s i b l y been d i s a b l e d f r o m h e r j o b w i t h 
SAIF's i n s u r e d he c o u l d n o t de t e r m i n e when she would have been c a p a b l e o f r e 
t u r n i n g t o r e g u l a r work. H i s s u g g e s t i o n t h a t c l a i m a n t was d i s a b l e d f r o m work a t 
t h e t i m e she was t e r m i n a t e d i s p r i m a r i l y based on i n f o r m a t i o n b a s i c a l l y o b t a i n e d 
t h r o u g h c l a i m a n t ' s s t a t e m e n t s t h a t she c o u l d n o t p e r f o r m t h e j o b when t e r m i n a t e d 
and f o r some t i m e t h e r e a f t e r . The remainder o f t h i s r e c o r d , w h i c h i n c l u d e s 
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o t h e r employments as w e l l as r e c e i p t o f unemployment b e n e f i t s , does n o t s u p p o r t 
c l a i m a n t ' s s t a t e m e n t s t h a t she was c o n t i n u o u s l y d i s a b l e d d u r i n g t h i s p e r i o d o f 
t i m e even on a p a r t i a l b a s i s . 

I n t h i s case, t h e r e c o r d i s d e v o i d o f any evi d e n c e o f c l a i m a n t ' s i n a b i l i t y 
t o work due t o her compensable i n j u r y o t h e r t h a n her t e s t i m o n y . Under t h e s e 
c i r c u m s t a n c e s , we f i n d c l a i m a n t ' s t e s t i m o n y i n s u f f i c i e n t t o meet he r b u rden o f 
p r o v i n g an i n a b i l i t y t o work. T h e r e f o r e , we conclude t h a t c l a i m a n t i s n o t 
e n t i t l e d t o t e m p o r a r y t o t a l o r temporary p a r t i a l d i s a b i l i t y . We r e v e r s e t h e 
R e f e r e e and r e i n s t a t e t h e D e t e r m i n a t i o n Order o f June 27, 1988. 

ORDER 

The Referee's o r d e r o f October 25, 1988 i s r e v e r s e d . The June 27, 1988 
D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . 

March 29, 1990 C i t e as 42 Van N a t t a 639 (199CM 

I n t h e M a t t e r o f t h e Compensation o f 
ROSEMARY J . HARREL, Claimant 

Own M o t i o n No. 89-0709M 
OWN MOTION ORDER 

P h i l H. R i n g l e , J r . , C l a i m a n t A t t o r n e y 
SAIF L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f her January 27, 1982 i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has accepted r e s p o n s i b i l i t y f o r t h e 
c u r r e n t m e d i c a l s e r v i c e s , i n c l u d i n g h o s p i t a l i z a t i o n f o r a deep v e i n t h r o m b o s i s . 
SAIF does n o t recommend r e o p e n i n g o f her c l a i m c o n t e n d i n g t h e h o s p i t a l i z a t i o n 
m e r e l y r e p r e s e n t s an ongo i n g waxing and waning o f her c u r r e n t c o n d i t i o n . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a worsening o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we ar e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y compensa
t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

We ar e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e 
q u i r i n g h o s p i t a l i z a t i o n . "Worsening" means a p a t h o l o g i c a l o r symptomatic 
e x a c e r b a t i o n r e s u l t i n g i n i n c r e a s e d l o s s i n use o r f u n c t i o n . 

C l a i m a n t was compensably i n j u r e d i n 1982. The same y e a r , she had a 
t o t a l r i g h t knee r e p l a c e m e n t . She s u f f e r e d p o s t - o p e r a t i v e deep v e i n t h r o m b o s i s . 
She r e - i n j u r e d her knee i n 1986. The c l a i m was reopened. 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on September 19, 1989. 
At t h a t t i m e , c l a i m a n t ' s knee was s t i f f , s w o l l e n and p a i n f u l . C l a i m a n t was 
l i m i t e d i n h e r a b i l i t y t o walk, c l i m b , squat and k n e e l due t o her knee p a i n . 
However, she was a b l e t o do a t l e a s t s e d e n t a r y work and t o do most h o u s e h o l d 
t a s k s . 

On November 11, 1989, c l a i m a n t was h o s p i t a l i z e d w i t h i n c r e a s e d symp
toms. She s u f f e r e d f r o m deep v e i n t h r o m b o s i s i n t h e r i g h t l e g . SAIF has appar
e n t l y agreed t o pay f o r her h o s p i t a l i z a t i o n . 

We co n c l u d e t h a t c l a i m a n t s u f f e r e d an e x a c e r b a t i o n o f her c o n d i t i o n 
c o u p l e d w i t h g r e a t e r d i s a b i l i t y t h a n a t t h e t i m e o f t h e l a s t award when t h e 
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t h r o m b o s i s c o n d i t i o n f l a r e d . She was h o s p i t a l i z e d as a r e s u l t . T h e r e f o r e , h e r 
c o n d i t i o n worsened. See Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) ; Edward D. Lucas, 41 
Van N a t t a 2272 ( 1 9 8 9 ) . SAIF's c o n t e n t i o n t h a t a c o n d i t i o n worsens o n l y i f 
c l a i m a n t i s t o t a l l y d i s a b l e d f o r more t h a n 14 days i s i n c o r r e c t . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y d i s a b i l i t y 
b e n e f i t s t o commence t h e d a t e she was h o s p i t a l i z e d . SAIF s h a l l c o n t i n u e p a y i n g 
t e m p o r a r y d i s a b i l i t y compensation u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h e 
c l a i m i s c l o s e d , o r c l a i m a n t r e t u r n s t o r e g u l a r work a t t h e r e g u l a r wage, 
w h i c h e v e r i s e a r l i e r . Reimbursement from t h e Reopened Claims Reserve i s a u t h o 
r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 

C l a i m a n t ' s c o n d i t i o n worsened and her c l a i m i s reopened w i t h i n t h e 
t i m e f o r a p p e a l o f t h e 1989 D e t e r m i n a t i o n Order. T h e r e f o r e , t h i s c l a i m must be 
r e c l o s e d under ORS 656.268 r a t h e r t h a n ORS 656.278. C a r t e r v. SAIF, 52 Or App 
1027 ( 1 9 8 1 ) , T h e r e f o r e , when a p p r o p r i a t e , t h e c l a i m s h a l l be s u b m i t t e d t o E v a l u 
a t i o n S e c t i o n o r c l o s e d by t h e i n s u r e r as i s a p p r o p r i a t e under ORS 656.268 
r a t h e r t h a n p u r s u a n t t o OAR 438-12-055. 

F i n a l l y , SAIF i s a l l o w e d t o o f f s e t t i m e l o s s p a i d beyond t h e medi
c a l l y s t a t i o n a r y d a t e a g a i n s t any f u t u r e award o f permanent d i s a b i l i t y . 

I T I S SO ORDERED. 

March 29, 1990 C i t e as 42 Van N a t t a 640 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROY E. HUBBARD, Claimant 
WCB Case No. 88-10506 

ORDER ON REVIEW 
Ormsbee & C o r r i g a l l , C laimant A t t o r n e y s 

C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
N i c h o l s ' o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
and/or i n j u r y c l a i m f o r h i s neck and sh o u l d e r s t r a i n c o n d i t i o n . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e r e was no s p e c i f i c event w h i c h o c c u r r e d a t 
c l a i m a n t ' s employment w h i c h would be t h e b a s i s f o r an i n d u s t r i a l i n j u r y c l a i m . 
Thus, t h e R e f e r e e a n a l y z e d c l a i m a n t ' s c l a i m f o r h i s neck and s h o u l d e r s t r a i n 
c o n d i t i o n as an o c c u p a t i o n a l d i s e a s e c l a i m . We agree. 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h cause t h e 
d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . C l a i m a n t 
a l l e g e d t h a t h i s work exposure d u r i n g March 1988 l e d t o h i s neck and s h o u l d e r 
c o n d i t i o n . He f i l e d h i s w o r k e r s ' compensation c l a i m t h a t same month. A c c o r d 
i n g l y , t h e o c c u p a t i o n a l d i s e a s e law, w h i c h became e f f e c t i v e J a n u a r y 1 , 1988, i s 
a p p l i c a b l e . 
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To be compensable, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e must f a l l w i t h i n one o f 
t h e t h r e e s u b s e c t i o n s o f ORS 656.802(1). Here, c l a i m a n t worked f o r t h e employer 
as a " s p r e a d e r " , a p o s i t i o n w h i c h i n v o l v e s r e p e t i t i v e s h o u l d e r and arm movement 
w h i l e l i f t i n g . We conclude t h a t c l a i m a n t ' s c l a i m i s f o r a c o n d i t i o n r e s u l t i n g 
f r o m a " s e r i e s o f t r a u m a t i c e v e n t s o r oc c u r r e n c e s " p u r s u a n t t o ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . 

T h e r e f o r e , t o e s t a b l i s h t h a t h i s c o n d i t i o n arose o u t o f and i n t h e c o urse 
o f h i s employment, c l a i m a n t must prove t h a t h i s work exposure was a m a t e r i a l 
cause o f h i s c o n d i t i o n . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, 41 Van N a t t a 
1242 ( 1 9 8 9 ) . C a r o l e J. Damm, 42 Van N a t t a 225 ( 1 9 9 0 ) . We f i n d t h a t he has met 
h i s b u r d e n . 

C l a i m a n t i n j u r e d h i s neck and upper back i n a 1981 a u t o m o b i l e a c c i d e n t . 
The p a i n symptoms a s s o c i a t e d w i t h t h a t i n j u r y c o n t i n u e d t o worsen u n t i l 1986, 
when c l a i m a n t was diagnosed w i t h a C6-7 d i s c h e r n i a t i o n and underwent a la m i n e c 
tomy p e r f o r m e d by Dr. Golden. C l a i m a n t ' s p a i n symptoms never c o m p l e t e l y r e 
s o l v e d . 

I n March 1988, a f t e r w o r k i n g t h r e e months as a spr e a d e r , c l a i m a n t r e t u r n e d 
t o Golden, r e p o r t i n g t h a t h i s c u r r e n t work, w h i c h i n v o l v e d c o n s i s t e n t r e p e t i t i v e 
arm and s h o u l d e r movements, caused an e x a c e r b a t i o n o f h i s neck and s h o u l d e r con
d i t i o n . Golden c o n s e r v a t i v e l y t r e a t e d c l a i m a n t . C l a i m a n t t h e n sought t r e a t m e n t 
f r o m Dr. Vancho, h i s o r i g i n a l t r e a t i n g c h i r o p r a c t o r s i n c e t h e 1981 a c c i d e n t . 
Vancho i n i t i a l l y r e s t r i c t e d c l a i m a n t ' s work a c t i v i t i e s t o m o d i f i e d d u t i e s , b u t 
because no m o d i f i e d work was a v a i l a b l e , Vancho r e l e a s e d c l a i m a n t f r o m work. 

Vancho dia g n o s e d c l a i m a n t ' s c o n d i t i o n as " c e r v i c a l - t h o r a c i c s t r a i n , super
imposed on c e r v i c a l d i s c syndrome and p o s t laminectomy C6-7." I n h i s J u l y 1988 
r e p o r t , Vancho r e p o r t e d t h a t t h e p a t h o l o g y o f c l a i m a n t ' s c o n d i t i o n had n o t wors
ened t o a r e a s o n a b l e degree b u t had worsened t e m p o r a r i l y due t o h i s c u r r e n t 
w o r k i n g c o n d i t i o n s . I n t h e same q u e s t i o n and answer r e p o r t , Vancho i n d i c a t e d 
t h a t c l a i m a n t ' s "employment a c t i v i t i e s . . . [w e r e ] an i n d e p e n d e n t , s i g n i f i c a n t , 
c o n t r i b u t i n g cause o f [ c l a i m a n t ' s ] w o r s e n i n g . " We f i n d t h e o p i n i o n o f Vancho 
p e r s u a s i v e . 

T h e r e f o r e , s i n c e t h e r e i s no o t h e r m e d i c a l e v i d e n c e t o t h e c o n t r a r y , we 
f i n d t h a t c l a i m a n t ' s r e p e t i t i v e work exposure i s a m a t e r i a l c o n t r i b u t i n g cause 
o f h i s c u r r e n t neck and back c o n d i t i o n . H i s o c c u p a t i o n a l d i s e a s e c l a i m i s 
compensable. 

ORDER 

The Referee's o r d e r d a t e d November 30, 1988, i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed f e e o f $750. 
A c l i e n t - p a i d f e e , n o t t o exceed $382, payable by t h e i n s u r e r t o i t s c o u n s e l , i s 
approved. 

March 29, 1990 C i t e as 42 Van N a t t a 641 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAULA J . KERNS, Claimant 

And, I n t h e M a t t e r o f Complying S t a t u s o f 
PAULA GUIDO-LEE, dba 

DANA'S HOUSEKEEPING, Employer 
WCB Case Nos. 87-13554 & 87-13553 

ORDER ON REVIEW 
Schwabe, e t a l . , A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Howe l l and Speer. 

The a l l e g e d noncomplying employer, Paula Guido-Lee, dba Dana's House
k e e p i n g , r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t : ( 1) f o u n d t h a t 
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c l a i m a n t was a s u b j e c t w o r k e r ; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s acceptance o f 
t h e a l l e g e d n o n c o m p l y i n g employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r a l e f t knee 
i n j u r y ; and (3) a f f i r m e d t h e Department's Proposed and F i n a l Order w h i c h f o u n d 
t h e employer t o be a noncomplying employer. On r e v i e w , t h e i s s u e i s w h e t h e r 
c l a i m a n t i s a s u b j e c t w orker. We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s o f f a c t as s e t f o r t h i n t h e 
" S t i p u l a t e d F a c t s " s e c t i o n o f t h e O p i n i o n and Order, w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

Dana's Housekeeping r e g u l a t e d t h e amount p e r hour t h a t c l a i m a n t c o u l d 
charge h e r c l i e n t s and c l a i m a n t was p a i d on an h o u r l y b a s i s . I f c l a i m a n t ' s 
s c h e d u l e was n o t f i l l e d by r e g u l a r customers w i t h i n 8-12 weeks, c l a i m a n t was 
l i k e l y t o be t e r m i n a t e d . Dana's r e v i e w e d weekly t h e f o l l o w i n g week's o f f e r s and 
t h e i n d i v i d u a l c l i e n t ' s comments about t h e housekeepers. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t engaged t o f u r n i s h s e r v i c e s f o r r e m u n e r a t i o n and was s u b j e c t 
t o t h e d i r e c t i o n and c o n t r o l o f Dana's Housekeeping. 

C l a i m a n t worked f o r Dana's Housekeeping as a dom e s t i c s e r v a n t i n p r i 
v a t e homes. 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t was a s u b j e c t w o r k e r and Dana's House
k e e p i n g (Dana's) was a s u b j e c t employer f o r purposes o f t h e Worker's Compensa
t i o n A c t . We f i n d t h a t c l a i m a n t was a "worker" as d e f i n e d by ORS 6 5 6 . 0 0 5 ( 2 7 ) . 
The s t a t u t e p r o v i d e s t h a t : 

"'Worker'" means any person, i n c l u d i n g a minor w h e t h e r 
l a w f u l l y o r u n l a w f u l l y employed, who engages t o f u r n i s h 
s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n 
and c o n t r o l o f an employer...." ORS 656.005(27). 

A w r i t t e n c o n t r a c t e x i s t e d between Dana's and c l a i m a n t . Dana's and 
c l a i m a n t had e n t e r e d i n t o an agreement whereby Dana's agreed t o o f f e r housekeep
i n g c o n t r a c t s t o c l a i m a n t and c l a i m a n t agreed t o r e t u r n c l i e n t s ' w e e k l y commis
s i o n s t o Dana's. 

Employee s t a t u s e x i s t s when o b j e c t i v e f a c t o r s i n d i c a t e t h a t t h e em
p l o y e r had t h e r i g h t t o c o n t r o l t h e d e t a i l s o f t h e employee's work. I n d i s t i n 
g u i s h i n g between an employee and an independent c o n t r a c t o r , t h e p r i n c i p a l 
f a c t o r s showing employment a r e t h e d i r e c t r i g h t o r e x e r c i s e o f c o n t r o l , t h e 
method o f payment, t h e f u r n i s h i n g o f equipment and t h e r i g h t t o t e r m i n a t e . 
Woody v. W a i b e l , 276 Or 189 (19 7 6 ) . 

Dana's c o n t r o l l e d when and where c l a i m a n t would work, as i t o f f e r e d 
h ousekeeping c o n t r a c t s f r o m i n d i v i d u a l homeowners as t h e c o n t r a c t s became a v a i l 
a b l e . C l a i m a n t was p a i d on an h o u r l y b a s i s and t h e amount p e r hour t h a t she 
charge d had been p r e v i o u s l y s e t by Dana's. 

I n i t s "Housekeeper Rules", Dana's p r o v i d e d t h a t c l a i m a n t ' s r a t e p e r 
hour w o u l d be a f f e c t e d by t h e number o f r e g u l a r o r r e p e a t customers t h a t f i l l e d 
h e r s c h e d u l e . Dana's f u r t h e r p r o v i d e d t h a t i f c l a i m a n t ' s s c h e d u l e was n o t 
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" f r o z e n " , o r f i l l e d by r e g u l a r customers w i t h i n 8-12 weeks, t h e r e l a t i o n s h i p 
w o u l d " l i k e l y be t e r m i n a t e d . " Dana's a l s o r e v i e w e d weekly t h e n e x t week's 
o f f e r s and t h e i n d i v i d u a l c l i e n t ' s comments about t h e h o u s e c l e a n e r s . Under t h e 
c i r c u m s t a n c e s , we t h e r e f o r e conclude t h a t c l a i m a n t was a w o r k e r who was s u b j e c t 
t o t h e d i r e c t i o n and c o n t r o l o f Dana's. 

The employer argues t h a t c l a i m a n t i s a n o n s u b j e c t w o r k e r under ORS 
656.027, w h i c h p r o v i d e s : 

" A l l w o r k e r s are s u b j e c t t o ORS 656.001 t o 656.794 ex
c e p t t h o s e n o n s u b j e c t workers d e s c r i b e d i n t h e f o l l o w 
i n g s u b s e c t i o n s : 

(1) A worker employed as a domestic s e r v a n t i n o r 
about a p r i v a t e home. For t h e purposes o f t h i s subsec
t i o n 'domestic s e r v a n t ' means any worker engaged i n 
h o u s e h o l d domestic s e r v i c e . " 

The employer contends t h a t because c l a i m a n t was p e r f o r m i n g housekeep
i n g s e r v i c e s i n p r i v a t e homes, she f a l l s w i t h i n t h e exemption and i s n o t a sub
j e c t w o r k e r f o r purposes o f t h e Workers' Compensation A c t . To s u p p o r t i t s a r g u 
ment, t h e employer compares 656.027(1) w i t h t h e f o l l o w i n g s u b s e c t i o n t h a t 
e x c l u d e s : 

" ( 2 ) A worker employed t o do g a r d e n i n g , maintenance, 
r e p a i r , r e m o d e l i n g o r s i m i l a r work i n o r about t h e p r i 
v a t e home o f t h e person employing t h e w o r k e r . " ORS ) 
656.027(2) (Emphasis added). 

The employer argues t h a t because 656.027(1) does n o t i n c l u d e t h e 
emphasized language, t h e l e g i s l a t u r e i n t e n d e d t o f o c u s on t h e n a t u r e o f t h e work 
and e x c l u d e a l l d o m estic s e r v a n t s , r e g a r d l e s s o f who s u p e r v i s e d , c o n t r o l l e d o r 
b e n e f i t e d f r o m t h e work. 

The Referee found t h a t t h e l e g i s l a t i v e i n t e n t o f t h e e x e m p t i o n was t o 
r e l i e v e non-business homeowners o f t h e burden o f p r o v i d i n g w o r k e r s ' compensation 
coverage f o r t h e i r employees. The Referee s p e c u l a t e d t h a t t h e more p r o b a b l e 
r e a s o n f o r a d i f f e r e n c e i n language between t h e two s u b s e c t i o n s was t h a t house
k e e p i n g s e r v i c e s such as Dana's were n o t v i a b l e b u s i n e s s e n t i t i e s a t t h e t i m e 
t h e l e g i s l a t i o n was e n a c t e d , w h i l e g a r d e n i n g and maintenance b u s i n e s s e s were 
commonplace. 

I n t h e c o n s t r u c t i o n o f s t a t u t e s , Oregon c o u r t s cannot i n s e r t what has 
been o m i t t e d nor o m i t what has been i n s e r t e d . ORS 174.010; see So. Sea Auto 
A u c t i o n v. W. Cas., 41 Or App 707, 711 (1979). Using s i m i l a r r a t i o n a l e , we de
c l i n e t o s p e c u l a t e as t o l e g i s l a t i v e m o t i v e s o r t o r e a d i n t o ORS 656.027(1) 
language f r o m a n o t h e r s u b s e c t i o n . We f i n d t h a t under t h e p l a i n language o f t h e 
s t a t u t e , c l a i m a n t was employed as a domestic s e r v a n t i n o r about p r i v a t e homes 
and she was, t h e r e f o r e , e x c l u d e d from t h e w o r k e r s ' compensation coverage p r o v i 
s i o n s g e n e r a l l y . ORS 656.005(25). N e i t h e r does ORS 656.029(1) p r o v i d e coverage 
because i t e x c l u d e s i n d i v i d u a l s exempted by ORS 656.027. C l a i m a n t ' s i n j u r y was, 
t h e r e f o r e , n o t compensable under Workers' Compensation Law. 

S u b j e c t i v i t y 

ORS 656.023 p r o v i d e s t h a t e v e r y employer e m p l o y i n g one o r more s u b j e c t 
w o r k e r s i n t h e s t a t e i s s u b j e c t t o ORS 656.001 t o 656.794. Dana's s t a f f i n 
Oregon c o n s i s t e d o f one o f f i c e manager. T h e r e f o r e , o u r f i n d i n g t h a t c l a i m a n t 
was e x c l u d e d f r o m w o r k e r s ' compensation coverage does n o t p r e c l u d e us f r o m f i n d 
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i n g t h a t Dana's i s n o n e t h e l e s s a s u b j e c t employer. The a l l e g e d n o n c o m p l y i n g em
p l o y e r has t h e burden t o prov e t h a t i t was not a s u b j e c t employer and t h a t t h e 
Department's o r d e r f i n d i n g i t t o be s u b j e c t and noncomplying was i n c o r r e c t . ORS 
65 6 . 7 4 0 ( 1 ) . The employer has f a i l e d t o do so. The Department's Proposed and 
F i n a l Order w h i c h f o u n d Dana's t o be a noncomplying employer i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1988 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r f i n d i n g c l a i m a n t t o be a s u b j e c t 
w o r k e r i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s acceptance o f c l a i m a n t ' s i n j u r y 
c l a i m i s s e t a s i d e . That p o r t i o n w h i c h a f f i r m e d t h e Department's Proposed and 
F i n a l Order o f noncompliance i s a f f i r m e d . A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e 
nonc o m p l y i n g employer t o i t s c o u n s e l , n o t t o exceed $2,130, i s approved. 
F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

March 29, 1990 C i t e as 42 Van N a t t a 644 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HARLAN L. REETZ, Claimant 
WCB Case No. 87-19473 

ORDER ON REVIEW 
Haugh, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee H e i t k e m p e r ' s 
o r d e r w h i c h : ( 1 ) fo u n d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was t i m e l y ; and (2) 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a jaw and d e n t a l i n j u r y . On r e 
v i e w , t h e i s s u e s a r e t i m e l i n e s s and c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On May 14, 1987, c l a i m a n t f i l e d an 801 form a l l e g i n g t h a t he had s u s t a i n e d 
an i n j u r y t o h i s head and t e e t h . The 801 a l l e g e s t h a t t h e i n j u r y o c c u r r e d a day 
p r i o r . C l a i m a n t d i d n o t seek t r e a t m e n t f o r t h i s i n j u r y u n t i l May 27, 1987. On 
J u l y 15, 1987, t h e i n s u r e r sent a d e n i a l o f c l a i m a n t ' s c l a i m by r e g i s t e r e d m a i l 
a t a Bend a d d r e s s . On t h e same day, a second copy o f t h e d e n i a l was m a i l e d t o 
c l a i m a n t by r e g u l a r m a i l . Both d e n i a l s were sent t o t h e address l i s t e d on 
c l a i m a n t ' s 801 f o r m . 

I n t h e l a t t e r p a r t o f J u l y 1987, c l a i m a n t moved t o a d i f f e r e n t s e c t i o n o f 
Bend. A t t h a t t i m e , he l e f t a f o r w a r d i n g address f o r a P o r t l a n d r e s i d e n c e . He 
made arrangements w i t h some f r i e n d s t o have h i s m a i l f o r w a r d e d t o t h e P o r t l a n d 
a d d r e s s . C l a i m a n t moved fr o m Bend t o P o r t l a n d i n September 1987. 

C l a i m a n t t r e a t e d w i t h Dr. B o n i , d e n t i s t , between May 27, 1987 and December 
1987. T h i s t r e a t m e n t i n c l u d e d t h e placement o f crowns on c l a i m a n t ' s i n j u r e d 
t e e t h i n September 1987. By l e t t e r d a t e d December 2 1 , 1987, c l a i m a n t r e q u e s t e d 
a h e a r i n g on t h e J u l y 1987 d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d good cause f o r t h e un
t i m e l y f i l i n g o f h i s r e q u e s t f o r h e a r i n g . We d i s a g r e e . 

C l a i m a n t has 60 days t o r e q u e s t a h e a r i n g on a d e n i a l , o r 180 days i f good 
cause f o r t h e f a i l u r e t o r e q u e s t w i t h i n t h e 60 days i s shown. ORS 6 5 6 . 3 1 9 ( 1 ) . 
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The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equated t o t h e s t a n d a r d 
o f " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r excusable n e g l e c t " r e c o g n i z e d under 
f o r m e r ORS 18.160 and p r e s e n t ORCP 71B(1). Anderson v. P u b l i s h e r s Paper Co., 78 
Or App 513, 517, r e v den 301 Or 666 (1986). C l a i m a n t has t h e burden o f p r o v i n g 
good cause. Cogswell v. SAIF. 74 Or App 234 (1 9 8 5 ) . 

The R eferee found c l a i m a n t t o be a c r e d i b l e w i t n e s s . A l t h o u g h we gener
a l l y d e f e r t o a Referee's f i n d i n g o f c r e d i b i l i t y , we d e c l i n e t o do so i n t h i s 
case. We f i n d c l a i m a n t ' s t e s t i m o n y t o be vague and i n c o n s i s t e n t and t h e r e f o r e 
g i v e i t l i t t l e w e i g h t . See Davies v. Hanel Lumber Co., 67 Or App 35 (1 9 8 5 ) . 

C l a i m a n t t e s t i f i e d t h a t f o l l o w i n g t h e i n j u r y , h i s f a c e was so s w o l l e n t h a t 
he c o u l d n o t speak and was s p i t t i n g o u t b l o o d . However, t h e employer's n u r s e , 
who f i l l e d o u t t h e 801 form t h e f o l l o w i n g day t e s t i f i e d t h a t c l a i m a n t had no 
d i f f i c u l t y s p e a k i n g and had no s w e l l i n g . F u r t h e r , d e s p i t e t e s t i f y i n g t h a t he 
was i n extreme p a i n , c l a i m a n t d i d n o t seek t r e a t m e n t f o r a p p r o x i m a t e l y two weeks 
and c o n t i n u e d t o work d u r i n g t h i s p e r i o d . 

C l a i m a n t i n i t i a l l y t e s t i f i e d t h a t he moved fr o m t h e address l i s t e d on t h e 
801 f o r m i n t h e l a t e r p a r t o f J u l y 1987. He l a t e r t e s t i f i e d t h a t he moved i n 
m i d - J u l y 1987. F u r t h e r , c l a i m a n t had h i s m a i l f o r w a r d e d t o a P o r t l a n d address 
even t h o u g h he c o n t i n u e d t o l i v e i n Bend u n t i l September 1987. C l a i m a n t t e s t i 
f i e d t h a t he n o t i f i e d h i s employer o f t h e new address a f t e r he q u i t w o r k i n g f o r 
t h e employer i n August 1987, however he o f f e r s no c o r r o b o r a t i o n f o r t h i s t e s t i 
mony. F u r t h e r , c l a i m a n t t e s t i f i e d t h a t a f t e r he l e f t work i n August 1987, he 
m i s r e p r e s e n t e d h i s s t a t u s t o o b t a i n unemployment b e n e f i t s w h i c h he u l t i m a t e l y 
had t o r e t u r n . F i n a l l y , a l t h o u g h c l a i m a n t t e s t i f i e d t h a t he f i r s t l e a r n e d o f 
t h e d e n i a l on December 4, 1987, he d i d n o t r e q u e s t a h e a r i n g u n t i l h i s l e t t e r 
d a t e d December 2 1 , 1987. 

These c i r c u m s t a n c e s i n d i c a t e t h a t c l a i m a n t has n o t been t o t a l l y c a n d i d nor 
has he a c t e d i n a manner whi c h i n d i c a t e d a d i l i g e n t pursuance o f h i s c l a i m . H i s 
f a i l i n g t o l e a v e an e f f e c t i v e c u r r e n t address, h i s f a i l i n g t o check w i t h anyone 
r e g a r d i n g h i s c l a i m from t i m e t o t i m e , and h i s f a i l i n g t o i m m e d i a t e l y a p p e a l h i s 
d e n i a l upon h i s a l l e g e d f i r s t r e c e i p t o f i t , a l l i n d i c a t e a n e g l e c t o f h i s 
c l a i m . T h i s n e g l e c t , based upon t h e t o t a l i t y o f t h e e v i d e n c e , i s n o t e x c u s a b l e . 
We c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d good cause f o r h i s u n t i m e l y r e 
q u e s t f o r h e a r i n g . 

As we have fou n d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was u n t i m e l y , we do 
n o t r e a c h t h e c o m p e n s a b i l i t y i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 8, 1988, as amended J u l y 20, 1988, i s r e 
v e r s e d . C l a i m a n t ' s r e q u e s t f o r h e a r i n g i s d i s m i s s e d . The R e f e r e e ' s award o f a 
$2,000 a t t o r n e y f e e t o c l a i m a n t ' s c o u n s e l i s r e v e r s e d . A c l i e n t - p a i d f e e , n o t 
t o exceed $1,300, i s approved, p a y a b l e by t h e i n s u r e r t o i t s c o u n s e l . 

March 29, 1990 C i t e as 42 Van N a t t a 645 (1990) 

I n t h e M a t t e r o f t h e Compensation (of 
WAYNE A. SCHMIDT, Claimant 

WCB Case Nos. 88-10806 £ 88-10805 
ORDER ON REVIEW 

H e i l i n g & M o r r i s o n , Claimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H i g a s h i ' s o r d e r t h a t 
a f f i r m e d two D e t e r m i n a t i o n Orders t h a t d i d n o t g r a n t c l a i m a n t any permanent 
p a r t i a l d i s a b i l i t y f o r t h e i n j u r i e s t o h i s neck, s h o u l d e r s and r i g h t upper 
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e x t r e m i t y w h i c h o c c u r r e d on January 22, 1987 and Februa r y 17, 1987. The i s s u e 
on r e v i e w i s e x t e n t o f scheduled and unscheduled permanent p a r t i a l d i s a b i l i t y . 
We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t had no d i s a b i l i t y t o t h e l e f t s h o u l d e r b u t 
d i d have d i s a b i l i t y t o t h e r i g h t s h o u l d e r ; however, because h i s l o s s o f e a r n i n g 
c a p a c i t y d i d n o t exceed t h e 25 p e r c e n t unscheduled permanent d i s a b i l i t y he had 
been awarded f o r a p r i o r 1986 i n j u r y , t h e Referee d i d n o t g r a n t c l a i m a n t any 
d i s a b i l i t y award f o r t h e 1987 i n j u r i e s . We d i s a g r e e w i t h t h i s a n a l y s i s . I f 
c l a i m a n t has any im p a i r m e n t from t h e 1987 i n j u r i e s , he i s e n t i t l e d t o an award 
o f permanent d i s a b i l i t y f o r h i s l o s s o f e a r n i n g c a p a c i t y due t o t h o s e i n j u r i e s . 

There i s no m e d i c a l e v i d e n c e which would s u p p o r t a f i n d i n g o f permanent 
i m p a i r m e n t f o r t h e l e f t s h o u l d e r which was i n j u r e d i n Fe b r u a r y 1987. However, 
we agree w i t h t h e Referee t h a t t h e r e i s evide n c e t h a t t h e c l a i m a n t does have 
permanent d i s a b i l i t y t o t h e r i g h t s h o u l d e r . He has i n c r e a s e d p a i n and decreased 
range o f m o t i o n due t o t h e f i r s t 1987 i n j u r y t o h i s r i g h t s h o u l d e r . P r i o r t o 
t h e 1987 i n j u r i e s , c l a i m a n t was a b l e t o work as a l o g t r u c k d r i v e r and was a b l e 
t o t h r o w w rappers ove r t h e l o a d . Since t h o s e i n j u r i e s , he has n o t been a b l e t o 
resume d r i v i n g l o g t r u c k p r i m a r i l y because o f t h i s l i m i t a t i o n . He has, however, 
r e t u r n e d t o work f o r t h i s employer, d r i v i n g c h i p t r u c k . 

Dr. Womack examined c l a i m a n t i n June 1988 and foun d t h a t h i s c o n d i t i o n had 
n o t changed s i n c e he had p r e v i o u s l y examined him i n June 1987. He d i d however 
f i n d c l a i m a n t had some l o s s o f m o t i o n o f t h e s h o u l d e r and some weakness. The 
f i n d i n g s o f t h i s r e p o r t do i n d i c a t e c l a i m a n t has a d d i t i o n a l d i s a b i l i t y beyond 
what was r e p o r t e d i n October 1986, p r i o r t o c l o s u r e o f h i s 1986 i n j u r y . Dr. 
Womack's r e p o r t r e f e r s t o t h e l e f t s h o u l d e r ; however, we agree w i t h Dr. Tyson, 
t h e t r e a t i n g c h i r o p r a c t o r , t h a t t h e d o c t o r meant t o r e f e r t o t h e r i g h t s h o u l d e r 
and arm. Dr. Tyson, b a s i c a l l y c o n c u r r e d w i t h Dr. Womack's r e p o r t . 

Based on t h e m e d i c a l evidence and upon c l a i m a n t ' s t e s t i m o n y , we f i n d 
c l a i m a n t has m i l d r i g h t s h o u l d e r impairment from t h e January 1987 i n j u r y . We 
have f o u n d c l a i m a n t ' s d i s a b i l i t y t o be t h e r e s u l t o f t h e i n j u r y i n Ja n u a r y 
r a t h e r t h a n F e b r u a r y because a t t h e t i m e o f t h e second i n c i d e n t , c l a i m a n t s t i l l 
had c o m p l a i n t s and l i m i t a t i o n s w i t h h i s r i g h t s h o u l d e r . 

An award o f unscheduled permanent p a r t i a l d i s a b i l i t y f o r l o s s o f e a r n i n g 
c a p a c i t y i s based on p h y s i c a l impairment and t h e r e l e v a n t s o c i a l and v o c a t i o n a l 
f a c t o r s s e t f o r t h i n fo r m e r OAR 436-30-380 e t seq. A l t h o u g h n o t d e t e r m i n a t i v e , 
c l a i m a n t ' s c o n t i n u e d employment reduces t h e impact t h o s e v a r i o u s f a c t o r s have 
had on h i s e a r n i n g c a p a c i t y . A f t e r c o n s i d e r i n g t h e s e f a c t o r s , we c o n c l u d e t h a t 
an award o f 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y a d e q u a t e l y 
compensates c l a i m a n t f o r t h e January 1987 i n j u r y t o h i s r i g h t s h o u l d e r . 

C l a i m a n t a l s o seeks an award o f scheduled permanent d i s a b i l i t y f o r t h e 
r i g h t upper e x t r e m i t y . The c r i t e r i a f o r d e t e r m i n i n g an award o f d i s a b i l i t y f o r 
a s c h e d u l e d member i s l o s s o f use o r f u n c t i o n . P r i o r t o t h e i n j u r y i n q u e s t i o n , 
c l a i m a n t had problems and c o m p l a i n t s r e l a t i v e t o h i s r i g h t arm. The m e d i c a l 
e v i d e n c e does n o t i n d i c a t e t h a t t h i s i n j u r y has r e s u l t e d i n any a d d i t i o n a l p e r 
manent d i s a b i l i t y t o c l a i m a n t ' s r i g h t arm. We c o n s i d e r t h e q u e s t i o n o f e x t e n t 
o f d i s a b i l i t y where t h e r e i s evidence o f p r e e x i s t i n g i m p a i r m e n t , t o be a complex 
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q u e s t i o n t h a t must be addressed by exp e r t : m e d i c a l e v i d e n c e . Based on t h e e v i 
dence i n t h i s r e c o r d , we are unable t o f i n d t h a t c l a i m a n t has s u s t a i n e d any l o s s 
o f use o r im p a i r m e n t t o h i s r i g h t upper e x t r e m i t y . 

ORDER 

The Referee's o r d e r d a t e d October 4, 1988 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . That p o r t i o n o f t h e o r d e r w h i c h d e c l i n e d t o award c l a i m a n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r t h e r i g h t s h o u l d e r i n j u r y w h i c h o c c u r r e d i n 
Jan u a r y 1987 i s m o d i f i e d t o g r a n t c l a i m a n t an award o f 10 p e r c e n t (32 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y . The remainder o f t h e o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r , n o t t o exceed $3,800, payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 
The Board approves a c l i e n t - p a i d f e e , n o t t o exceed $473.50, p a y a b l e by t h e 
i n s u r e r t o i t s c o u n s e l . 

March 29, 1990 C i t e as 42 Van N a t t a 647 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOYCE STUART, Claimant 
WCB Case No. 88-10869 

ORDER ON REVIEW 
Svoboda & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Kate D o n n e l l y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i v e s l e y ' s o r d e r 

t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m on t h e ground t h e c l a i m a n t was a s o l e p r o p r i e t o r who had f a i l e d t o e l e c t 
c overage p u r s u a n t t o ORS 656.128. On r e v i e w , t h e i s s u e i s coverage. We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

ORS 656.419(5) p r o v i d e s t h a t coverage o f an employer under a g u a r a n t y 
c o n t r a c t c o n t i n u e s u n t i l c a n c e l l e d o r t e r m i n a t e d as p r o v i d e d by ORS 656.423 o r 
656.247. Under ORS 656.427(1), an i n s u r e r t h a t i s s u e s a g u a r a n t y c o n t r a c t o r a 
s u r e t y bond t o an employer may t e r m i n a t e l i a b i l i t y on i t s c o n t r a c t o r bond, as 
t h e case may be, by g i v i n g t h e employer and t h e d i r e c t o r w r i t t e n n o t i c e o f t e r 
m i n a t i o n . A n o t i c e o f t e r m i n a t i o n s h a l l s t a t e t h e e f f e c t i v e d a t e and hour o f 
t e r m i n a t i o n . 

SAIF's May 19, 1986 n o t i c e o f c a n c e l l a t i o n a d v i s e d c l a i m a n t t h a t h er 
w o r k e r s ' compensation i n s u r a n c e w i t h SAIF would be c a n c e l l e d a t m i d n i g h t , June 
30, 1986. A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t she r e c e i v e d SAIF's n o t i c e o f 
c a n c e l l a t i o n . We t h e r e f o r e agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s 
p o l i c y w h i c h p r o v i d e d p e r s o n a l e l e c t i o n was e f f e c t i v e l y c a n c e l l e d on June 30, 
1986. 

ORDER 

The Referee's o r d e r d a t e d October 12, 1988 i s a f f i r m e d . 



648 C i t e as 42 Van N a t t a 648 (1990) March 29, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
KOREY B. TAYLOR, Claimant 
WCB Case No. 88-15995 

ORDER ON REVIEW 
S a i f C o r p o r a t i o n , I n s u r a n c e C a r r i e r 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r 

t h a t a u t h o r i z e d t h e SAIF C o r p o r a t i o n t o suspend a l l t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s w h i l e c l a i m a n t i s i n c a r c e r a t e d . On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o 
te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s d u r i n g i n c a r c e r a t i o n . We r e v e r s e . 

The Board r e c e i v e d a l e t t e r f rom c l a i m a n t a s k i n g t h a t h i s a p p e a l r e 
q u e s t be dropped u n t i l h i s p e r i o d o f i n c a r c e r a t i o n i s o v e r . We i n t e r p r e t t h i s 
as a r e q u e s t t o postpone c o n s i d e r a t i o n o f h i s r e q u e s t f o r r e v i e w . Because h i s 
o b j e c t i v e c a n n o t be r e a l i z e d , we do n o t i n t e r p r e t t h e r e q u e s t as a f o r m a l w i t h 
d r a w a l and, t h u s , p r o c e e d t o t h e m e r i t s . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " t h r o u g h p a r a g r a p h 
number 4 on page two o f t h e O p i n i o n and Order. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , c i t i n g C u t r i q h t v. Weyerhaeuser Co., 299 Or 290 ( 1 9 8 5 ) , 
f o u n d t h a t c l a i m a n t was no l o n g e r p a r t o f t h e work f o r c e because o f h i s i n c a r 
c e r a t i o n and, t h u s , was n o t e n t i t l e d t o temporary d i s a b i l i t y as compe n s a t i o n f o r 
l o s t wages. We d i s a g r e e . 

The C o u r t o f Appeals r e c e n t l y h e l d t h a t a c l a i m a n t who i s t e m p o r a r i l y 
t o t a l l y d i s a b l e d as a r e s u l t o f a compensable i n j u r y i s e n t i t l e d t o c o n t i n u e d tem
p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , d e s p i t e i n c a r c e r a t i o n , u n t i l c l a i m c l o s u r e o r 
u n t i l he i s m e d i c a l l y s t a t i o n a r y and r e l e a s e d t o r e g u l a r work. Forshee & L a n q l e v 
L o g g i n g v. Peckham, 100 Or App 717 (March 14, 1990). Here, c l a i m a n t o r i g i n a l l y 
l e f t t h e w o r k f o r c e as' a d i r e c t consequence o f h i s compensable i n j u r y . He was n o t 
m e d i c a l l y s t a t i o n a r y , nor was he r e l e a s e d f o r work when i n c a r c e r a t e d . H i s c l a i m 
has n o t been c l o s e d p u r s u a n t t o ORS 656.268. A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o 
c o n t i n u e d t e m p o r a r y d i s a b i l i t y b e n e f i t s . I d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 29, 1988 i s r e v e r s e d . The SAIF Corpo
r a t i o n i s d i r e c t e d t o pr o c e s s t h i s c l a i m i n accordance w i t h t h i s o r d e r . 

March 29, 1990 C i t e as 42 Van N a t t a 648 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA S. THOMPSON, Claimant 

WCB Case No. 88-11132 
ORDER ON REVIEW 

OlBon, e t a l . , C l a i m a n t A t t o r n e y s 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee F o s t e r ' s o r d e r w h i c h u p h e l d t h e 
SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r her low back c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

649 

C l a i m a n t s u s t a i n e d an i n j u r y t o her low back i n August 1976. She 
t r e a t e d w i t h Dr. Hanson, M.D., who diagnosed a low back s t r a i n . Her c l a i m was 
ac c e p t e d by SAIF and was c l o s e d by a 1978 D e t e r m i n a t i o n Order w h i c h awarded no 
permanent d i s a b i l i t y . 

I n 1983 c l a i m a n t sought t r e a t m e n t f o r her low back. She r e p o r t e d t o 
Dr. T i l d e n , D.C., t h a t i t had been t w o - a n d - a - h a l f t o t h r e e y e a r s s i n c e she had 
e x p e r i e n c e d any t r o u b l e . Claimant r e p o r t e d t h a t h er r e c e n t symptoms a r o s e a f t e r 
h e r l e g s gave o u t beneath her and she f e l l w h i l e f i s h i n g . I n September 1983, 
SAIF d e n i e d c l a i m a n t ' s c u r r e n t t r e a t m e n t because i t was " f o r a c o n d i t i o n n o t r e 
l a t e d t o h e r ac c e p t e d c l a i m . " The m a t t e r was r e s o l v e d by a d i s p u t e d c l a i m 
s e t t l e m e n t approved i n March 1984. 

I n A p r i l 1987, c l a i m a n t began t o t r e a t w i t h Dr. K e l l y , D.C., who d i a g 
nosed c h r o n i c l u m b o s a c r a l , s a c r o i l i a c and t h o r a c i c s p r a i n / s t r a i n syndrome. 
C l a i m a n t was examined by Dr. T i l d e n i n January 1988. She r e p o r t e d t o Dr. T i l d e n 
t h a t she had undergone no t r e a t m e n t f r o m 1984 u n t i l 1986. She f u r t h e r r e p o r t e d 
t h a t h e r back had been f i n e u n t i l two years b e f o r e when i t began t o h u r t a g a i n . 

C l a i m a n t made a second c l a i m f o r an a g g r a v a t i o n o f h e r a c c e p t e d c o n d i 
t i o n . SAIF i s s u e d a d e n i a l o f c l a i m a n t ' s c u r r e n t c o n d i t i o n and r e l a t e d t r e a t 
ment and t h e m a t t e r was s e t t l e d by a second d i s p u t e d c l a i m s e t t l e m e n t approved 
i n F e b r u a r y 1988. The 1988 s e t t l e m e n t p r o v i d e d t h a t c l a i m a n t ' s c u r r e n t m e d i c a l 
c o n d i t i o n was n o t r e l a t e d t o t h e August 1976 i n j u r y . 

I n A p r i l 1988, Dr. K e l l y r e p o r t e d t h a t c l a i m a n t ' s compensable c o n d i t i o n 
had worsened. SAIF i s s u e d a d e n i a l on May 5, 1988, on t h e b a s i s t h a t c l a i m a n t ' s 
c o n d i t i o n was u n r e l a t e d t o her compensable c l a i m . 

ULTIMATE FINDING OF FACT 

C l a i m a n t ' s c o n d i t i o n as o f t h e d a t e o f h e a r i n g was t h e same c o n d i t i o n 
s u b j e c t t o t h e F e b r u a r y 1988 d i s p u t e d c l a i m s e t t l e m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's c o n c l u s i o n s o f law and o p i n i o n as s e t 
f o r t h i n t h e " F i n d i n g s and O p i n i o n " s e c t i o n o f t h e o r d e r , w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s l i t i g a t i o n o f c l a i m s and i s s u e s 
p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas School D i s t r i c t v. W h i t e , 305 Or 48, 50, 
m o d i f i e d 305 Or 468 (1 9 8 8 ) . The r u l e o f c l a i m p r e c l u s i o n i s t h a t i f a c l a i m i s 
l i t i g a t e d t o f i n a l judgment, t h e judgment p r e c l u d e s a subsequent a c t i o n between 
t h e same p a r t i e s on t h e same cause o f a c t i o n o r any p a r t t h e r e o f . Restatement 
(Second) o f Judgments, Sec. 17-19, 24 (1 9 8 2 ) ; see a l s o C a r r v. A l l i e d P l a t i n g Co. 
81 Or App 306, 309 ( 1 9 8 6 ) . 

A Referee's o r d e r a p p r o v i n g a d i s p u t e d c l a i m s e t t l e m e n t i s a f i n a l 
" judgment" w i t h i n t h e meaning o f t h e above r u l e . See P r o c t o r v. SAIF, 68 Or App 
333 ( 1 9 8 4 ) ; F l o y d D. M i t c h e l l . 41 Van N a t t a 1456 ( 1 9 8 9 ) . Because c l a i m a n t ' s con
d i t i o n remains unchanged and because c l a i m a n t i s c l a i m i n g t h e same m e d i c a l s e r 
v i c e s f o r t h a t c o n d i t i o n , we conclude t h a t c l a i m p r e c l u s i o n a p p l i e s i n t h i s case 
and c l a i m a n t cannot r e l i t i g a t e t h e c o m p e n s a b i l i t y o f c l a i m s f o r c h i r o p r a c t i c 
t r e a t m e n t o f t h e c o n d i t i o n s t h a t were s e t t l e d by t h e p r i o r d i s p u t e d c l a i m s s e t t l e 
ments. See L i b e r t y N orthwest I n s . Corp. v. B i r d . 99 Or App 560 ( 1 9 8 9 ) . 

ORDER 

The Referee's o r d e r d a t e d October 11 , 1988 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ARTEMIO VERGARA, Claimant 

WCB Case No. 88-11579 
ORDER ON REVIEW (REMANDING) 

A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r w h i c h f o u n d 
t h a t c l a i m a n t ' s c l a i m f o r a h e r n i a c o n d i t i o n was b a r r e d f o r u n t i m e l y f i l i n g . On 
r e v i e w , t h e i s s u e i s t i m e l i n e s s o f c l a i m a n t ' s h e r n i a c o n d i t i o n c l a i m . We r e 
v e r s e and remand. 

FINDINGS OF FACT 

For purposes o f a d d r e s s i n g t h e t i m e l i n e s s i s s u e , we a c c e p t t h e f o l 
l o w i n g as f a c t . 

C l a i m a n t , 24 ye a r s o l d a t h e a r i n g , e x p e r i e n c e d a s h a r p p a i n i n h i s 
r i g h t g r o i n i n May 1987 w h i l e he was c a r r y i n g wood a t work. A t t h e t i m e he ex
p e r i e n c e d t h e p a i n , c l a i m a n t was a new employee and he d i d n o t know t h e l o c a t i o n 
o f t h e work a r e a because h i s crew f r e q u e n t l y moved from m o u n t a i n t o m o u n t a i n . 

C l a i m a n t , who speaks v i r t u a l l y no E n g l i s h , d i d n o t t e l l h i s co-work
e r s o r h i s employer t h a t he had f e l t a p a i n . H i s symptoms s u b s i d e d and c l a i m a n t 
remained a t h i s j o b w i t h t h e employer u n t i l June 1988, when he e x p e r i e n c e d more 
g r o i n symptoms and became aware o f a lump. Cl a i m a n t t r e a t e d w i t h Dr. Yeo, who 
di a g n o s e d a r i g h t i n g u i n a l h e r n i a . On June 17, 1988, c l a i m a n t underwent s u r g e r y 
f o r h i s h e r n i a c o n d i t i o n . 

I t was n o t u n t i l e a r l y June 1988 t h a t c l a i m a n t i n f o r m e d t h e employer 
o f t h e May 1987 i n c i d e n t . The d e n i a l was s o l e l y based upon t h e a l l e g e d u n t i m e -
l i n e s s o f t h e c l a i m . A t h e a r i n g , t h e p a r t i e s agreed t o p r e s e r v e any i s s u e s i n 
v o l v i n g t h e u n d e r l y i n g c o m p e n s a b i l i t y o f t h e c l a i m . 

SAIF i s s u e d a d e n i a l on June 23, 1988. The d e n i a l was s o l e l y based 
upon t h e a l l e g e d u n t i m e l i n e s s o f t h e c l a i m . A t h e a r i n g , t h e p a r t i e s a g r e e d t o 
p r e s e r v e any i s s u e s i n v o l v i n g t h e u n d e r l y i n g c o m p e n s a b i l i t y o f t h e c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

Under ORS 656.265, an i n j u r e d worker must g i v e w r i t t e n n o t i c e o f t h e 
a c c i d e n t t o t h e employer n o t l a t e r t h a n 30 days a f t e r t h e a c c i d e n t . F a i l u r e t o 
g i v e n o t i c e b a r s a c l a i m u n l e s s : (1) t h e employer had a c t u a l knowledge o f t h e 
i n j u r y o r had n o t been p r e j u d i c e d by f a i l u r e t o r e c e i v e t h e n o t i c e ; (2) t h e em
p l o y e r had begun payments as r e q u i r e d by s t a t u t e ; o r (3) n o t i c e was g i v e n w i t h i n 
one y e a r a f t e r t h e d a t e o f t h e a c c i d e n t and t h e worker e s t a b l i s h e s good cause 
f o r f a i l u r e t o g i v e n o t i c e w i t h i n 30 days. 

The R e f e r e e fo u n d t h a t c l a i m a n t d i d n o t g i v e p r o p e r n o t i c e o f h i s 
i n j u r y and t h e employer had been p r e j u d i c e d by t h e u n t i m e l y n o t i c e . The R e f e r e e 
f o u n d t h a t t h e employer would n o t be a b l e t o i n v e s t i g a t e t h e i n c i d e n t t h a t had 
a l l e g e d l y o c c u r r e d o v e r one year ago. He concluded t h a t p r e j u d i c e was o b v i o u s , 
based upon c l a i m a n t ' s i n a b i l i t y t o : (1) p l a c e t h e i n c i d e n t w i t h i n a more 
s p e c i f i c t i m e t h a n one month; (2) more p r e c i s e l y i d e n t i f y t h e l o c a t i o n where t h e 
i n j u r y o c c u r r e d , and (3) i d e n t i f y t h e co-employee w i t h whom he was w o r k i n g a t 
t h e t i m e . We do n o t agree t h a t t h e employer has shown p r e j u d i c e i n t h i s case. 
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The employer bears t h e burden o f p r o v i n g t h a t t h e r e has been p r e j u 
d i c e f r o m u n t i m e l y n o t i c e . I n k l e v v. F o r e s t F i b e r P r o d u c t s Co., 288 Or 337 
( 1 9 8 0 ) . The passage o f t i m e i s n o t s u f f i c i e n t t o show p r e j u d i c e ; t h e employer 
must p r o v e some a c t u a l p r e j u d i c e . Ford v. SAIF, 71 Or App 875, r e v den 299 Or 
118 ( 1 9 8 5 ) . 

The c o u r t r e v e r s e d a Board case i n w h i c h we f o u n d t h a t t h e employer 
had been p r e j u d i c e d because i t was unable t o i n v e s t i g a t e t h e a c c i d e n t scene and 
c o u l d n o t conduct an independent m e d i c a l e x a m i n a t i o n ( I M E ) . Grimes v. SAIF, 87 
Or App 597 ( 1 9 8 7 ) . The c o u r t found t h a t t h e j o b s i t e had been c o v e r e d w i t h i n 
one month o f t h e i n c i d e n t , so t h e employer c o u l d n o t have i n v e s t i g a t e d t h e l o c a 
t i o n i n any e v e n t . I n a d d i t i o n , t h e c o u r t h e l d t h a t t h e employer's i n a b i l i t y t o 
con d u c t an IME t o d e t e r m i n e whether t h e s u r g e r y was necessary, had n o t h i n g t o do 
w i t h t h e c o m p e n s a b i l i t y o f t h e c l a i m . I d . 

I n t h e p r e s e n t case, as none o f c l a i m a n t ' s co-workers w i t n e s s e d t h e 
May 1987 i n c i d e n t , we a r e unable t o d i s c e r n how SAIF would have b e n e f i t e d by 
l o c a t i n g t h e j o b s i t e where c l a i m a n t f i r s t e x p e r i e n c e d symptoms. We conclu d e 
t h a t i t i s n o t enough f o r SAIF t o show t h a t i t was more d i f f i c u l t t o i n v e s t i g a t e 
t h e i n c i d e n t because t h e j o b s i t e c o u l d n o t be l o c a t e d . SAIF must f u r t h e r show 
t h a t i n a b i l i t y t o l o c a t e t h e s i t e p r e j u d i c e d i t s a b i l i t y t o d e t e r m i n e compens
a b i l i t y o f t h e c l a i m . 

SAIF has n o t argued t h a t a more e x p e d i e n t i n d e p e n d e n t m e d i c a l exami
n a t i o n w o u l d have produced d i f f e r e n t o r a d d i t i o n a l e v i d e n c e t h a n t h e exam p e r 
formed i n 1988. SAIF i s a l s o unable t o contend t h a t t h e passage o f t i m e has 
dimmed t h e memories o f w i t n e s s e s t o t h e i n c i d e n t . I n f a c t , SAIF argues o n l y 
t h a t s p e c i f i c i n d i c a t i o n s o f p r e j u d i c e a r e unnecessary where t h e e x i s t e n c e o f 
p r e j u d i c e i s a p p a r e n t from t h e r e c o r d as a whole. See W i l l i a m B. R i c e , 37 Van 
N a t t a 1289 ( 1 9 8 5 ) . Here, t h e e x i s t e n c e o f p r e j u d i c e t o t h e employer i s n o t 
a p p a r e n t f r o m t h e r e c o r d . We conclude t h a t t h e employer has n o t met i t s burden 
o f p r o v i n g t h a t t h e r e has been a c t u a l p r e j u d i c e f r o m u n t i m e l y n o t i c e . We t h e r e 
f o r e r e v e r s e t h e Referee on t h e i s s u e o f t i m e l i n e s s . 

As a r e s u l t o f t h e p a r t i e s ' s t i p u l a t i o n , t h e o n l y i s s u e l i t i g a t e d a t 
h e a r i n g was t h e t i m e l i n e s s o f t h e c l a i m . A c c o r d i n g l y , because c o m p e n s a b i l i t y 
was n o t l i t i g a t e d a t h e a r i n g , we remand t h e case f o r f u r t h e r development o f t h e 
r e c o r d . See ORS 656.295. The Referee i s i n s t r u c t e d t o pr o c e e d i n any manner 
t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . ORS 656.283(7). 

ORDER 

The Referee's o r d e r d a t e d November 2, 1988 i s r e v e r s e d . The case i s 
remanded t o Ref e r e e Mongrain f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

March 30, 1990 C i t e as 42 Van N a t t a 651 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM V. BELLAMY, Claimant 

WCB Case No. 87-19055 
ORDER ON REVIEW 

B u r t , e t a l . , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 
The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Re f e r e e F o s t e r ' s o r d e r 

w h i c h : (1) a d m i t t e d i n t o e v i d e n c e t h e r e p o r t s o f c l a i m a n t ' s o u t - o f - s t a t e doc
t o r s who d i d n o t s u b m i t t o c r o s s - e x a m i n a t i o n ; and (2) s e t a s i d e t h e i n s u r e r ' s 
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m e d i c a l s e r v i c e s d e n i a l f o r s u r g e r y o f c l a i m a n t ' s L3-4 d i s c h e r n i a t i o n as u n r e 
l a t e d t o a compensable 1975 low back i n j u r y . The i n s u r e r r e q u e s t s remand o r , i n 
t h e a l t e r n a t i v e , seeks e x c l u s i o n o f documents. On r e v i e w , t h e i s s u e s a r e admis
s i b i l i t y o f documents, remand and c o m p e n s a b i l i t y . We r e v e r s e . 

P r e l i m i n a r y M a t t e r s 

The R e f e r e e f o r m a l l y a d m i t t e d e x h i b i t s 1 t h r o u g h 76 and e x h i b i t 75A. ( T r . 
1; O & O p. 1 ) . He d i d n o t f o r m a l l y admit e x h i b i t s 77 t h r o u g h 82. However, he 
made r e f e r e n c e t o some o f t h e s e e x h i b i t s i n h i s o p i n i o n , and t h e p a r t i e s make 
r e f e r e n c e t o t h e s e e x h i b i t s i n t h e i r b r i e f s . The documents a r e i n c l u d e d i n t h e 
r e c o r d as c e r t i f i e d by t h e Referee t o us under ORS 6 5 6 . 2 9 5 ( 3 ) . We presume t h a t 
t h e R e f e r e e i n t e n d e d t o admit them i n t o t h e r e c o r d and t h a t he d i d so sub 
s i l e n t i o . P.P. H i l d e b r a n d t , 40 Van N a t t a 2057 (1 9 8 8 ) . T h e r e f o r e , we c o n s i d e r 
them a p a r t o f t h e r e c o r d f o r t h e purposes o f our r e v i e w . ORS 6 5 6 . 2 9 5 ( 5 ) . 

A d m i s s i b i l i t y o f Documents 

The R e f e r e e , w i t h o u t e x p l a n a t i o n , a d m i t t e d a r e p o r t f r o m c l a i m a n t ' s doc
t o r , M a t t h e i s , i d e n t i f i e d as e x h i b i t 75A. The i n s u r e r a l l e g e s t h a t t h i s r e p o r t , 
a u t h o r e d on October 28, 1987, was n o t d i s c l o s e d u n t i l c l o s i n g arguments on 
October 7, 1988 and t h e r e f o r e argues i t i s i n a d m i s s i b l e because i t was d i s c o v 
e r e d l a t e , c i t i n g f o r m e r OAR 438-07-015(3). A s i d e f r o m t h e i n s u r e r ' s a s s e r t i o n , 
however, t h e r e i s no e v i d e n c e i n t h e r e c o r d t o s u p p o r t t h e argument t h a t t h e 
document was d i s c l o s e d l a t e . The r e c o r d was n o t reopened t o t a k e e v i d e n c e i n 
t h e f o r m o f t e s t i m o n y o r s t i p u l a t e d f a c t as t o when t h e document was f i r s t r e 
c e i v e d by c l a i m a n t o r h i s c o u n s e l , nor when i t was f i r s t p r o v i d e d t o t h e i n 
s u r e r . W i t h o u t t h i s i n f o r m a t i o n i t i s i m p o s s i b l e t o r u l e upon t h e a d m i s s i b i l i t y 
o f t h e document under f o r m e r OAR 438-07-015(3). W h i l e we m i g h t be persuaded t o 
remand t h e case t o t h e Referee because o f t h i s i n c o m p l e t e development o f t h e 
r e c o r d , see ORS 6 5 6 . 2 9 5 ( 5 ) , we do n o t do so i n t h i s case because t h e document i s 
e x c l u d a b l e f r o m t h e r e c o r d on a n o t h e r b a s i s . 

The i n s u r e r moved a t t h e b e g i n n i n g o f h e a r i n g t o cross-examine D r s . Adams, 
S t u a r t , S t i n s o n and M a t t h e i s . ( T r . 1-2). T h i s m o t i o n was a l l o w e d b u t t h e r e 
q u e s t e d c r o s s - e x a m i n a t i o n d i d n o t o c c u r . A g a i n , t h e r e i s no e v i d e n c e as t o why 
t h e r e q u e s t e d c r o s s - e x a m i n a t i o n s d i d n o t o c c u r . However, i n t h e i r b r i e f s , b o t h 
p a r t i e s a s s e r t t h a t t h e c r o s s - e x a m i n a t i o n s d i d n o t occur because t h e d o c t o r s 
demanded t h a t t h e i r o u t s t a n d i n g m e d i c a l b i l l s be p a i d and, i n t h e cases o f Adams 
a n d S t i n s o n , t h a t t h e y r e c e i v e up f r o n t payment o f d e p o s i t i o n c o s t s i n t h e 
amount o f $400 and $500 r e s p e c t i v e l y . The c e r t i f i e d r e c o r d o f t h e R e f e r e e a l s o 
c o n t a i n s c o r r e s p o n d e n c e f r o m t h e p a r t i e s w i t h a d d i t i o n a l a s s e r t i o n s t o t h i s 
e f f e c t . We may r e v i e w t h i s i n f o r m a t i o n . ORS 6 5 6 . 2 9 5 ( 3 ) ; 6 5 6 . 2 9 5 ( 5 ) . Based on 
t h e r e p r e s e n t a t i o n s o f t h e p a r t i e s i n t h e i r b r i e f s b e f o r e t h e Board and on t h e i r 
r e p r e s e n t a t i o n s t o t h e Referee i n t h e i r correspondence, we f i n d t h a t t h e d e p o s i 
t i o n s d i d n o t o c c u r because t h e d o c t o r s r e f u s e d t o submit t o c r o s s - e x a m i n a t i o n 
w i t h o u t prepayment o f a l l o u t s t a n d i n g m e d i c a l b i l l s and, i n t h e cases o f Adams 
and S t i n s o n , prepayment o f d e p o s i t i o n charges i n excess o f t h o s e a l l o w e d by f e e 
s c h e d u l e . (See Ex. 8 0 ) ; see a l s o OAR 436-10-090(20) ( w h i c h s e t s d e p o s i t i o n 
charges a t $300 f o r t h e f i r s t hour and $100 per hour t h e r e a f t e r ) . 

Our r u l e s r e q u i r e t h e a u t h o r s o f m e d i c a l r e p o r t s t o s u b m i t t o c r o s s - e x a m i 
n a t i o n . Former OAR 438-07-005(3) p r o v i d e s i n p a r t : 

"The r e p o r t s o f any m e d i c a l o r v o c a t i o n a l e x p e r t 
who has r e f u s e d t o make h e r s e l f o r h i m s e l f a v a i l 
a b l e f o r c r o s s - e x a m i n a t i o n s h a l l be e x c l u d e d f r o m 
t h e r e c o r d u n l e s s good cause i s shown why such e v i 
dence s h o u l d be r e c e i v e d . " 
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We f i n d t h a t under t h e s e f a c t s d o c t o r s M a t t h e i s , Adams and S t i n s o n have 

e f f e c t i v e l y r e f u s e d t o make themselves a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . O u t - of 
s t a t e m e d i c a l p r o v i d e r s must coo p e r a t e w i t h t h e r e p o r t i n g r e q u i r e m e n t s o f 
Oregon's Workers' Compensation Law. ORS 656.252; See Revnaqa v. N o r t h w e s t Farm 
Bureau, 300 Or 255, 259 ( 1 9 8 5 ) . We f i n d t h a t t h i s d u t y e x t e n d s t o c o o p e r a t i o n 
w i t h t h e r u l e s o f p r a c t i c e and p rocedure and w i t h p r o c e e d i n g s c o n d u c t e d by t h e 
H e a r i n g s D i v i s i o n o r t h e Board. ORS 656.726(4). The d u t y t o . s u b m i t t o c r o s s -
e x a m i n a t i o n by o u t - o f - s t a t e m e d i c a l p r o v i d e r s i s one mandated by s t a t u t e . ORS 
6 5 6 . 3 1 0 ( 2 ) . By demanding payment o f o u t s t a n d i n g m e d i c a l b i l l s as w e l l as 
e x c e s s i v e up f r o n t d e p o s i t i o n f e e s , t h e o u t - o f - s t a t e d o c t o r s have n o t s u b m i t t e d 
t o c r o s s - e x a m i n a t i o n . I d ; f o r m e r OAR 438-07-005(3). 

Under our r u l e , f a i l u r e t o submit t o c r o s s - e x a m i n a t i o n i s excused i f t h e 
o t h e r p a r t y can show "good cause" why t h e a u t h o r e d r e p o r t s s h o u l d be a d m i t t e d . 
C l a i m a n t o f f e r s no e x p l a n a t i o n f o r t h e d o c t o r s ' r e f u s a l t o s u b m i t t o cross-exam 
i n a t i o n save f o r u n w i l l i n g n e s s t o do so w i t h o u t complete payment o f t h e i r medi
c a l b i l l s , w h i c h b i l l s a r e t h e v e r y h e a r t o f t h e l i t i g a t i o n r e q u i r i n g c r o s s -
e x a m i n a t i o n i n t h e f i r s t p l a c e . T h i s reason i s n o t "good cause." 

C l a i m a n t argues t h a t t h e Board must "balance" t h e i n s u r e r ' s r i g h t t o 
c r o s s - e x a m i n a t i o n w i t h t h e harm t o c l a i m a n t t h a t would r e s u l t f r o m e x c l u s i o n o f 
t h e documents. N e i t h e r t h e s t a t u t e nor t h e r u l e s r e q u i r e a b a l a n c i n g o f such 
i n t e r e s t s . I n deed, t h e c o n t r o l l i n g s t a t u t e r e q u i r e s m e d i c a l p r o v i d e r s t o con
s e n t t o c r o s s - e x a m i n a t i o n : 

"The c o n t e n t s o f m e d i c a l , s u r g i c a l and h o s p i t a l r e 
p o r t s p r e s e n t e d by c l a i m a n t s f o r compensation s h a l l 
c o n s t i t u t e p r i m a f a c i a evidence as t o t h e m a t t e r 
c o n t a i n e d t h e r e i n ; so, a l s o , s h a l l such r e p o r t s 
p r e s e n t e d by t h e i n s u r e r o r s e l f - i n s u r e d employer, 
p r o v i d e d t h a t t h e d o c t o r r e n d e r i n g m e d i c a l o r 
s u r g i c a l r e p o r t s consents t o submit t o c r o s s -
e x a m i n a t i o n . " ORS 656.310(2). (Emphasis added.) 

F u r t h e r m o r e , c l a i m a n t has t h e r i g h t t o choose h i s own a t t e n d i n g d o c t o r . ORS 
6 5 6 . 2 4 5 ( 3 ) ; Revnaga, supra. Claimant has i t w i t h i n h i s power t o choose a t t e n d 
i n g d o c t o r s who agree t o c o o p e r a t e w i t h Oregon's Workers' Compensation Law. We 
w i l l n o t d e p r i v e t h e i n s u r e r o f i t s r i g h t t o c r o s s - e x a m i n a t i o n because c l a i m a n t 
e x e r c i s e s h i s r i g h t and chooses n o n c o o p e r a t i v e d o c t o r s . Nor i s t h e i n s u r e r 
r e q u i r e d t o i n v o k e e x t r a - t e r r i t o r i a l process i n o r d e r t o e n f o r c e i t s r i g h t t o 
c r o s s - e x a m i n a t i o n , as c l a i m a n t suggests. Such an a c t i o n w o u l d n e g a t e t h e 
r e q u i r e m e n t t h a t t h e m e d i c a l p r o v i d e r s "consent" t o c r o s s - e x a m i n a t i o n and i t 
w o u l d undermine t h e charge t o p r o v i d e a f a i r a d m i n i s t r a t i v e system t h a t reduces 
t h e a d v e r s a r y n a t u r e o f t h e p r o c e e d i n g s . ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) . 

A c c o r d i n g l y , because' Drs. M a t t h e i s , Adams and S t i n s o n have r e f u s e d t o con 
s e n t t o c r o s s - e x a m i n a t i o n , we g r a n t t h e i n s u r e r ' s m o t i o n and e x c l u d e t h e i r 
a u t h o r e d documents o f f e r e d by c l a i m a n t . E x h i b i t s 75A, 78, and 79 a r e e x c l u d e d . 

Remand 

Because o f our r e s o l u t i o n o f t h e a d m i s s i b i l i t y o f documents q u e s t i o n , r e 
mand t o t h e R e f e r e e i s n o t necessary. We proceed t o r e v i e w t h e m e r i t s o f t h e 
case. 

FINDINGS OF FACT 

C l a i m a n t o r i g i n a l l y i n j u r e d h i s low back w h i l e w o r k i n g as a l a b o r foreman 
f o r t h e i n s u r e d on September 29, 1975. C l a i m a n t ' s c l a i m was f i r s t c l o s e d by 
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D e t e r m i n a t i o n Order d a t e d August 1, 1977, which awarded 10 p e r c e n t u n s c h e d u l e d 
d i s a b i l i t y . T h e r e a f t e r , t h e c l a i m was reopened a number o f t i m e s . 

C l a i m a n t f i r s t sought c a r e from Dr. Poulson, o r t h o p e d i c surgeon, i n 
November o f 1978. On March 20, 1979, Poulson perf o r m e d a b i l a t e r a l l aminotomy 
and p a r t i a l e x c i s i o n o f l u m b o s a c r a l d i s c a t L5-S1. C l a i m a n t moved t o N o r t h 
C a r o l i n a i n l a t e 1979 and sought c a r e from Dr. S t i n s o n , o r t h o p e d i c surgeon. 
Poulson r e e v a l u a t e d c l a i m a n t i n J u l y 1984 and January 1986. C l a i m a n t has expe
r i e n c e d p a i n and r a d i c u l a r c o m p l a i n t s s i n c e t h e o r i g i n a l i n j u r y . C l a i m a n t 
r e i n j u r e d h i s back i n September 1987 w h i l e h e l p i n g h i s w i f e c l e a n t h e f r e e z e r o f 
t h e i r b u s i n e s s ; t h e N o r t h Side Bar. T h i s i n j u r y caused a d i s c h e r n i a t i o n a t L3-
4. The L3-4 d i s c h e r n i a t i o n and r e s u l t i n g m e d i c a l s e r v i c e s a r e n o t c a u s a l l y r e 
l a t e d t o t h e o r i g i n a l 1975 i n d u s t r i a l i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The u n c o n t r o v e r t e d m e d i c a l o p i n i o n o f Dr. Poulson i s t h a t t h e d i s c 
h e r n i a t i o n a t L3-4 i s n o t c a u s a l l y r e l a t e d t o t h e o r i g i n a l a c c e p t e d i n j u r y o f 
September 1975. Poulson's o p i n i o n c o n t a i n e d i n 28 pages o f d e p o s i t i o n t e s t i m o n y 
i s o b j e c t i v e , c l e a r , c o g e n t , based on complete i n f o r m a t i o n and i s p e r s u a s i v e . 
E a r l M. Brown, 41 Van N a t t a 287, 291 (1989). As t h e f o r m e r a t t e n d i n g d o c t o r , 
h i s o p i n i o n i s e n t i t l e d t o c o n s i d e r a b l e d e f e r e n c e , e s p e c i a l l y s i n c e he examined 
t h e c l a i m a n t c l o s e t o t h e t i m e o f i n j u r y . See Kienow's Food S t o r e s v. L v s t e r , 
79 Or App 416 ( 1 9 8 6 ) ; Stedman v. G a r r e t t F r e i q h t l i n e s , 67 Or App 129 ( 1 9 8 4 ) . 
We a r e persuaded by h i s o p i n i o n . 

I n t h e a l t e r n a t i v e , were we t o have u p h e l d t h e a d m i s s i o n o f e x h i b i t s 75A, 
78 and 79, we wo u l d n o n e t h e l e s s r e a c h t h e same r e s u l t i n t h i s case. Poulson's 
o p i n i o n i s f a r more p e r s u a s i v e t h a n a r e t h e o p i n i o n s o f t h e o t h e r d o c t o r s . 
S t e w a r t ' s o p i n i o n i n e x h i b i t 78 i s t h a t t h e 1979 s u r g e r y f o r c l a i m a n t ' s i n j u r y 
i n c r e a s e d t h e s t r e s s p l a c e d on t h e r e m a i n i n g d i s c s and caused d i s c d e g e n e r a t i o n 
a t L3. H i s o p i n i o n i s w i t h o u t any e x p l a n a t i o n and was e f f e c t i v e l y r e b u t t e d by 
Poulson who o p i n e d i n h i s d e p o s i t i o n t h a t a f u s i o n would have i n c r e a s e d t h e 
s t r e s s on t h e o t h e r d i s c s , b u t t h e s u r g i c a l p r ocedure p e r f o r m e d i n 1979 would 
n o t . (Ex. 8 2 - 1 5 ) . 

Adams' o p i n i o n expressed i n e x h i b i t 79 i s b o t h based on an e r r o n e o u s f a c t 
and i s s p e c u l a t i v e . Adams b e l i e v e d t h a t t h e 1979 p r o c e d u r e was a t t h e same 
l e v e l as t h e new d i s c ; a c c o r d i n g l y , he concluded t h e p r e s e n t p r o b l e m "may be" 
r e l a t e d . Adams' o p i n i o n i s w h o l l y u n p e r s u a s i v e . Gormlev v. SAIF, 52 Or App 
1055, 1060 ( 1 9 8 1 ) . 

M a t t h e i s ' o p i n i o n i s o n l y t h a t t h i s i s a " r e c u r r e n t " d i s c . He e x p r e s s e s 
no o p i n i o n on c a u s a l r e l a t i o n s h i p t o t h e o r i g i n a l 1975 i n j u r y . (Ex. 75A). H i s 
o p i n i o n i s n o t p e r s u a s i v e e i t h e r . A c c o r d i n g l y , even based on t h e e n t i r e r e c o r d , 
c l a i m a n t w o u l d s t i l l have f a i l e d t o prove a c a u s a l r e l a t i o n s h i p between h i s 
c u r r e n t need f o r m e d i c a l s e r v i c e s and t h e new d i s c h e r n i a t i o n t o t h e o r i g i n a l 
1975 i n j u r y . The i n s u r e r ' s d e n i a l would s t i l l be u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 5, 1988 i s r e v e r s e d . The i n s u r e r ' s 
December 3, 1987 d e n i a l i s r e i n s t a t e d and u p h e l d . C l a i m a n t ' s a t t o r n e y f e e award 
o f a $2,000 i s r e v e r s e d . The Board approves a c l i e n t - p a i d f e e , n o t t o exceed 
$1,765.50, p a y a b l e by t h e i n s u r e r t o i t s c o u n s e l . 
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I n t h e M a t t e r o f the"Compensation o f 
DAVID B. CARTER, Claimant 

WCB Case Nos. 88-11104 & 88-11105 

I n t h e M a t t e r o f t h e Compensation o f 
MARVIN L. COAKLEY, Claimant 

WCB Case Nos. 88-15315, 88-15316, 88-15317, 88-10956 & 88-10957 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Kate Waldo ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t s , i n t h i s c o n s o l i d a t e d p r o c e e d i n g , r e q u e s t r e v i e w o f Referee 

Q u i l l i n a n ' s o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f t h e i r c l a i m s f o r 
m i l e a g e reimbursement f o r t r i p s t o t h e i r t r e a t i n g p h y s i c i a n p u r s u a n t t o OAR 436-
6 0 - 0 5 0 ( 4 ) . On r e v i e w , t h e i s s u e i s reimbursement f o r t r a v e l expenses. We r e 
v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g . SAIF's d e n i a l , d a t e d August 3 1 , 1988, d e n i e d o n l y f u t u r e m i l e a g e ex
penses f o r t r i p s t o c l a i m a n t s ' t r e a t i n g p h y s i c i a n f o r t r e a t m e n t r e s u l t i n g from 
t h e compensable i n j u r i e s . 

CONCLUSIONS OF LAW 

A c l a i m may be made on t h e i n s u r e r f o r reimbursement o f t r a n s p o r t a t i o n 
c o s t s t o v i s i t t h e a t t e n d i n g p h y s i c i a n p u r s u a n t t o OAR 436- 6 0 - 0 5 0 ( 4 ) . Claims 
must be p r o m p t l y p a i d o r d e n i e d . OAR 436-10-100. I f d e n i e d , t h e worker may r e 
qu e s t a h e a r i n g . ORS 656.245(2). 

An i n s u r e r may not deny i t s f u t u r e r e s p o n s i b i l i t y f o r payment o f medi
c a l s e r v i c e s (and r e l a t e d t r a n s p o r t a t i o n c o s t s ) f o r a p r e v i o u s l y a c c e p t e d c l a i m . 
See ORS 65 6 . 2 4 5 ( 1 ) ; E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . 

I n t h e p r e s e n t case SAIF's d e n i a l s a i d , "As o f t h e d a t e o f t h i s 
l e t t e r , we w i l l no l o n g e r pay mile a g e expenses t o [ t h e t r e a t i n g p h y s i c i a n ] . " 
Such a d e n i a l i s v o i d because i t i m p r o p e r l y d e n i e s p r o s p e c t i v e m e d i c a l s e r v i c e 
c l a i m s r a t h e r t h a n e x i s t i n g c l a i m s . 

ORDER 

The Referee's o r d e r , d a t e d October 2 1 , 1988, i s r e v e r s e d . SAIF's 
d e n i a l o f t r a n s p o r t a t i o n expenses i s s e t a s i d e . For s e r v i c e s a t h e a r i n g and on 
r e v i e w c o n c e r n i n g t h i s i s s u e , c l a i m a n t s ' a t t o r n e y i s awarded a r e a s o n a b l e f e e o f 
$1,500, t o be p a i d by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK E. COPE, Claimant 
WCB Case No. 88-13186 

ORDER ON REVIEW 
M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 
C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M u l d e r ' s o r d e r w h i c h 

u p h e l d t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s f o r c h i r o p r a c t i c c a r e . A l t h o u g h 
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t h e i n s u r e r has n o t f o r m a l l y c r o s s - r e q u e s t e d r e v i e w , i n i t s r e s p o n d e n t ' s b r i e f 
t h e i n s u r e r argues t h a t t h e e x p e r t t e s t i m o n y o f Dr. Belhumeur t a k e n a t h e a r i n g 
s h o u l d be e x c l u d e d . On r e v i e w , t h e i s s u e s a r e a d m i s s i b i l i t y o f e x p e r t t e s t i m o n y 
and c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s . We a f f i r m . 

E v i d e n t i a r y M a t t e r 

The R e f e r e e a d m i t t e d t h e t e s t i m o n y o f Dr. Belhumeur t a k e n a t h e a r i n g , 
d e s p i t e t h e f a i l u r e t o g i v e p r o p e r d i s c l o s u r e o f an e x p e r t w i t n e s s b e f o r e h e a r 
i n g . The R e f e r e e f o u n d t h e r e was no m a t e r i a l p r e j u d i c e t o t h e employer. We 
agree. Former OAR 438-07-015(6). The t e s t i m o n y was p r o p e r l y a d m i t t e d . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s r i g h t s h o u l d e r and neck on 
October 6, 1986 w h i l e w o r k i n g as a c u s t o d i a n f o r t h e employer. B e g i n n i n g i n 
A p r i l 1987 c l a i m a n t sought c a r e from Dr. Belhumeur, c h i r o p r a c t o r . Belhumeur 
t r e a t e d c o n s e r v a t i v e l y w i t h c h i r o p r a c t i c a d j u s t m e n t s , manual t r a c t i o n and u l t r a 
sound t h e r a p y . A c e r v i c a l myelogram showed no ev i d e n c e o f d i s c p r o t r u s i o n n o r 
d i s c c o m p r e s s i o n . 

Belhumeur d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 13, 1988 w i t h 15 
t o 25 p e r c e n t permanent " d i s a b i l i t y . " He recommended c o n t i n u e d c h i r o p r a c t i c 
c a r e o f a p p r o x i m a t e l y 4 t o 8 t r e a t m e n t s per month f o r c l a i m a n t ' s symptoms. 

C l a i m a n t underwent an independent m e d i c a l e x a m i n a t i o n f o r b o t h p h y s i c a l 
and p s y c h i a t r i c e v a l u a t i o n by Western M e d i c a l C o n s u l t a n t s on May 20, 1988. The 
C o n s u l t a n t s f o u n d no measurable impairment and a " p a u c i t y " o f o b j e c t i v e p h y s i c a l 
a b n o r m a l i t i e s . They n o t e d i n c o n s i s t e n c i e s on e x a m i n a t i o n and f u n c t i o n a l o v e r 
l a y . They n o t e d t h a t c l a i m a n t ' s f r e q u e n t c h i r o p r a c t i c c a r e was " r e i n f o r c i n g " 
h i s c h r o n i c p a i n b e h a v i o r , e s p e c i a l l y i n l i g h t o f h i s own a d m i s s i o n t h a t t h e 
t r e a t m e n t s d i d n o t l a s t f o r l o n g e r t h a n 5 hours o r so. The C o n s u l t a n t s recom
mended a c e s s a t i o n o f f u r t h e r t r e a t m e n t o f a l l k i n d . 

The i n s u r e r d e n i e d c l a i m a n t ' s c o n t i n u i n g need f o r m e d i c a l c a r e and s e r 
v i c e s on August 29, 1988. Clai m a n t appealed t h e d e n i a l . 

C l a i m a n t has a m i n i m a l p h y s i c a l impairment l i m i t i n g r e p e t i t i v e heavy work. 
He e x a g g e r a t e s h i s c o m p l a i n t s . C h i r o p r a c t i c c a r e up t o t h e d a t e o f h e a r i n g was 
d e t r i m e n t a l t o c l a i m a n t ' s w e l l b e i n g i n t h a t i t c r e a t e d a p s y c h o l o g i c a l depen
dency and i n c r e a s e d h i s c h r o n i c p a i n b e h a v i o r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e u p h e l d t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s . We ag r e e . 

The Western M e d i c a l C o n s u l t a n t s were comprised o f t h r e e d o c t o r s : K l e c a n , 
p s y c h i a t r i s t , S t a v e r , o r t h o p e d i s t , and Duncan, c h i r o p r a c t o r . The C o n s u l t a n t s 
o p i n e d t h a t c o n t i n u e d c a r e was c o n t r a - i n d i c a t e d inasmuch as i t r e i n f o r c e d d e t r i 
m e n t a l p a i n b e h a v i o r and r e i n f o r c e d c l a i m a n t ' s m a l a d a p t i v e p s y c h o l o g i c a l r e 
sponse o f s o m a t i z a t i o n . The C o n s u l t a n t s recommended a c e s s a t i o n o f a l l f u r t h e r 
m e d i c a l c a r e . 

Belhumeur c o n t i n u e d t o express t h e o p i n i o n t h a t h i s t r e a t m e n t was a p p r o 
p r i a t e and ne c e s s a r y . He e x p l a i n e d t h a t c l a i m a n t ' s c o m p l a i n t s were c o n s i s t e n t 
t h r o u g h o u t h i s e n t i r e c o urse o f t r e a t m e n t . We u s u a l l y d e f e r t o t h e o p i n i o n o f 
t h e a t t e n d i n g d o c t o r on t h e reasonableness and n e c e s s i t y o f m e d i c a l c a r e . How
ev e r , i n t h i s i n s t a n c e we do n o t do so. A t no t i m e does Belhumeur acknowledge 
t h e e x i s t e n c e o f e x a g g e r a t i o n o r p a i n b e h a v i o r , nor does he r e c o g n i z e even t h e 
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p o s s i b i l i t y o f p s y c h o l o g i c a l dependency because o f c o n t i n u e d c a r e . T h i s l a c k o f 
r e c o g n i t i o n undermines t h e f a c t u a l b a s i s o f h i s o p i n i o n . Joanne L. S e e l i q , 41 
Van N a t t a 1665, 1667 (19 8 9 ) . W i t h o u t t h i s r e c o g n i t i o n , he does n o t a t t e m p t t o 
e x p l a i n why h i s c o n t i n u e d c a r e does n o t serve t o p e r p e t u a t e t h i s d e t r i m e n t a l 
p s y c h o l o g i c a l s t a t e . W i t h o u t such an e x p l a n a t i o n , Belhumeur's o p i n i o n i s w i t h 
o u t l o g i c a l f o r c e as i t i s c o n c l u s o r y and non r e s p o n s i v e t o t h e e s s e n t i a l c r i t i 
c i s m o f h i s c o n t i n u e d c a r e . We do not d e f e r t o h i s o p i n i o n . E a r l M. Brown, 41 
Van N a t t a 287, 291 (1 9 8 9 ) . 

I n s t e a d , we r e l y upon t h e t h o r o u g h and w e l l - r e a s o n e d o p i n i o n s o f t h e Con
s u l t a n t s . See M a r s h a l l v. Boise Cascade. 82 Or App 130, 133 ( 1 9 8 6 ) . T h i s 
r e l i a n c e i s a l s o based, i n p a r t , upon t h e s p e c i a l i z e d knowledge o f t h e p s y c h i a 
t r i s t , K l e c a n , who by t r a i n i n g i s a more q u a l i f i e d source t o comment upon t h e 
adv e r s e p s y c h o l o g i c a l e f f e c t s o f c o n t i n u e d m e d i c a l c a r e . E a r l M. Brown, s u p r a ; 
E l l e n L. Hamel, 40 Van N a t t a 1226 (19 8 8 ) . T h e r e f o r e , we co n c l u d e t h a t 
c l a i m a n t ' s m e d i c a l c a r e u n t i l t h e d a t e o f h e a r i n g was n o t r e a s o n a b l e and neces
s a r y . H o l l i e J. Rahim, 42 Van N a t t a 415 (19 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 25, 1988, i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , n o t t o exceed $1,253.50, p a y a b l e by t h e i n s u r e r t o 
i t s c o u n s e l . 

March 30, 1990 C i t e as 42 Van N a t t a 657 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD H. GAROUTTE, Claimant 

WCB Case No. 88-14094 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Paul Mackey, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
Tenenbaum's o r d e r t h a t g r a n t e d permanent t o t a l d i s a b i l i t y e f f e c t i v e June 2, 
1988, whereas a D e t e r m i n a t i o n Order awarded 70 p e r c e n t (224 d e grees) unscheduled 
permanent d i s a b i l i t y f o r a low back c o n d i t i o n . The i s s u e on r e v i e w i s e x t e n t o f 
uns c h e d u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We r e 
v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s on permanent t o t a l d i s a b i l i t y w i t h t h e 
e x c e p t i o n o f t h e l a s t sentence o f t h e t h i r d p a r a g r a p h and a l l o f t h e f o u r t h 
p a r a g r a p h on page f o u r o f t h e o r d e r and supplement as f o l l o w s : 

We f i n d t h a t c l a i m a n t has not made r e a s o n a b l e e f f o r t s t o o b t a i n employ
ment . 

CONCLUSIONS OF LAW AND OPINION 

To p r o v e h i s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , c l a i m a n t must 
e s t a b l i s h t h a t he i s una b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e occu
p a t i o n . C l a i m a n t i s n o t t o t a l l y i n c a p a c i t a t e d on a p h y s i c a l o r m e d i c a l b a s i s . 
He does have c o n s i d e r a b l e p h y s i c a l i m p a i r m e n t ; however, h i s t r e a t i n g p h y s i c i a n 
has r e l e a s e d him t o s e d e n t a r y work. 
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C o n s e q u e n t l y , c l a i m a n t can p r e v a i l o n l y by p r o v i n g t h a t he f a l l s w i t h i n 
t h e so c a l l e d "odd l o t " d o c t r i n e . Under t h a t d o c t r i n e , a d i s a b l e d p e r s o n , capa
b l e o f p e r f o r m i n g work o f some k i n d , may s t i l l be p e r m a n e n t l y and t o t a l l y d i s 
a b l e d due t o a c o m b i n a t i o n o f p h y s i c a l c o n d i t i o n and c e r t a i n n o n m e d i c a l f a c t o r s , 
such as age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , 
m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade Corp., 72 Or 
App 397, 399 ( 1 9 8 5 ) . 

The s t a t u t e r e q u i r e s t h a t t h e c l a i m a n t show t h a t he i s w i l l i n g t o seek 
r e g u l a r g a i n f u l employment and has made re a s o n a b l e e f f o r t s t o o b t a i n such em
plo y m e n t . ORS 65 6 . 2 0 6 ( 3 ) . The c l a i m a n t , however, can be excused f r o m t h i s 
r e q u i r e m e n t i f i t can be shown t h a t such e f f o r t t o o b t a i n employment w o u l d be 
f u t i l e . Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699, 701 ( 1 9 8 4 ) , r e v den 298 Or 
470 ( 1 9 8 5 ) . 

The R e f e r e e fo u n d t h a t c l a i m a n t was permanently and t o t a l l y d i s a b l e d on an 
odd l o t b a s i s . She based her d e c i s i o n i n p a r t on t h e f a c t t h a t c l a i m a n t ' s p r e -
i n j u r y wage o f $10.00 p e r hour would make a minimum wage j o b n o t s u i t a b l e . She 
f u r t h e r f o u n d t h a t under t h o s e c i r c u m s t a n c e s , c l a i m a n t had made r e a s o n a b l e 
e f f o r t s t o f i n d employment. 

The Board has h e l d i n W a l t e r R. S e a r l e s , 41 Van N a t t a 627 ( 1 9 8 9 ) , t h a t i t 
i s n o t i m p r o p e r t o deny c l a i m a n t t h e maintenance b e n e f i t s o f permanent t o t a l 
d i s a b i l i t y when he i s cap a b l e o f e a r n i n g a l i v i n g , even a t a r a t e below h i s 
o r i g i n a l wage. We f i n d t h a t t h e Referee e r r e d i n r e l y i n g on t h e wage r a t e o f 
t h e p o t e n t i a l j o b s a v a i l a b l e t o c l a i m a n t as a s u f f i c i e n t b a s i s why he d i d n o t 
need t o make any f u r t h e r j o b search. 

The R e f e r e e d i d make a f i n d i n g t h a t c l a i m a n t has t r a n s f e r a b l e s k i l l s and 
we agree. S i n c e t h e l a s t c l o s u r e i n t h i s m a t t e r , c l a i m a n t has moved o u t o f 
s t a t e w i t h t h e knowledge t h a t t o do so would c u r t a i l t h e v o c a t i o n a l a s s i s t a n c e 
a v a i l a b l e t o him. Sin c e t h e move t o Boi s e , c l a i m a n t has made no c o n t a c t s w i t h 
employers r e g a r d i n g p o t e n t i a l employment. Under t h e s e c i r c u m s t a n c e s we do n o t 
b e l i e v e c l a i m a n t has made r e a s o n a b l e e f f o r t s t o o b t a i n employment. We do n o t 
f i n d c l a i m a n t t o be p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

The c r i t e r i a f o r r a t i n g unscheduled permanent d i s a b i l i t y i s t h e permanent 
l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n 
d e t e r m i n i n g t h e l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e 
o f p h y s i c a l i m p a i r m e n t r e s u l t i n g from t h e compensable i n j u r y and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 436-30-380 e t 
seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u 
l a s . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) ; F r a i j o v. F r e d 
N. Bay News Co., 59 Or App 260, 269 (19 8 2 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n has r e l e a s e d him t o do s e d e n t a r y work 
a l t h o u g h he does have s i g n i f i c a n t p h y s i c a l i m p a i r m e n t . C l a i m a n t has a h i g h 
s c h o o l e d u c a t i o n and h i s g e n e r a l l e a r n i n g a b i l i t y i s i n t h e h i g h average r a n g e . 
Evidence f r o m t h e v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r , who t e s t i f i e d a t h e a r i n g , 
i n d i c a t e s t h a t t h e r e a r e j o b s a v a i l a b l e t h a t t h e c l a i m a n t c o u l d do. T a k i n g a l l 
t h e f a c t o r s , t h a t a f f e c t t h e l o s s o f e a r n i n g c a p a c i t y , i n t o c o n s i d e r a t i o n we 
f i n d t h a t t h e c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y t o be 70 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 16, 1988, as amended December 8, 1988, 
i s r e v e r s e d and t h e award o f 70 p e r c e n t (224 degrees) unscheduled permanent d i s 
a b i l i t y g r a n t e d by t h e D e t e r m i n a t i o n Order i s s u e d on J u l y 26, 1987 i s r e i n 
s t a t e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHARLES M. KEPFORD, Claimant 

WCB Case No. 88-05447 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Baker's o r d e r 
t h a t : (1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r a back c o n d i t i o n f r o m 35 p e r c e n t 
(112 degrees) as awarded by D e t e r m i n a t i o n Order, t o 75 p e r c e n t (240 d e g r e e s ) . 
On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t r e l i e s on t h e o p i n i o n o f Mr. Byron McNaught, h i s v o c a t i o n a l 
e x p e r t , t o e s t a b l i s h t h a t he i s n o t employable. Mr. McNaught t e s t i f i e d t h a t 
c l a i m a n t c o u l d n o t p e r f o r m work t h a t r e q u i r e d s i t t i n g o r s t a n d i n g f o r an e i g h t -
hour day. He f u r t h e r t e s t i f i e d t h a t he d i d n o t b e l i e v e c l a i m a n t w o uld be a b l e 
t o d e a l w e l l w i t h t h e s t r e s s o f w o r k i n g w i t h p e o p l e . Mr. McNaught c o n c l u d e d 
t h a t c l a i m a n t was n o t employable f o r t h o s e reasons, i n a d d i t i o n t o c l a i m a n t ' s 
age, l a c k o f e d u c a t i o n and l a c k o f t r a n s f e r a b l e s k i l l s . 

We g i v e l e s s w e i g h t , t o an e x p e r t ' s t e s t i m o n y r e g a r d i n g i s s u e s o u t s i d e 
h i s f i e l d o f e x p e r t i s e . See,Le.g., Jack Nealy, 41 Van N a t t a 1829 ( 1 9 8 9 ) . Mr. 
McNaught's t e s t i m o n y i n c l u d e d m e d i c a l o p i n i o n s r e g a r d i n g c l a i m a n t ' s p h y s i c a l 
l i m i t a t i o n s . He a l s o t e s t i f i e d t o c l a i m a n t ' s p s y c h o l o g i c a l s t a t e and t h e manner 
i n w h i c h i t w o uld p r e c l u d e c l a i m a n t from o b t a i n i n g employment. To t h e e x t e n t 
t h a t Mr. McNaught's c o n c l u s i o n i s based upon h i s assessment o f c l a i m a n t ' s medi
c a l and p s y c h o l o g i c a l c o n d i t i o n s , we do not f i n d h i s o p i n i o n p e r s u a s i v e . 

ORDER 

The Referee's o r d e r d a t e d October 27, 1988 i s a f f i r m e d . A c l i e n t - p a i d 
f e e p a y a b l e f r o m t h e s e l f - i n s u r e d employer t o i t s c o u n s e l , n o t t o exceed $1,102, 
i s approved. 

March 30, 1990 C i t e as 42 Van N a t t a 659 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BRECK D. MEYER, Claimant 
WCB Case No. TP-90006 

THIRD PARTY DISTRIBUTION ORDER 
Cummins, e t a l . , Claimant A t t o r n e y s 

M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g 
t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds f r o m a t h i r d p a r t y s e t t l e m e n t . 
See ORS 65 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , t h e d i s p u t e p e r t a i n s t o w h e t h e r t h e c o s t o f 
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an e n g i n e e r i n g r e p o r t s h o u l d be i n c l u d e d i n t h e " t h i r d p a r t y " l i e n o f t h e SAIF 
C o r p o r a t i o n , as a p a y i n g agency. We conclude t h a t t h i s expense i s n o t l i e n a b l e . 

FINDINGS OF FACT 

I n June 1989, c l a i m a n t s u f f e r e d a compensable i n j u r y when a c h e m i c a l 
p u r i f i c a t i o n d e v i c e he was o p e r a t i n g exploded. Some o f t h e h o t l i q u i d w h i c h 
spewed f r o m t h e d e v i c e l a n d e d on him, r e s u l t i n g i n burns p r i m a r i l y t o h i s r i g h t 
arm. 

S h o r t l y t h e r e a f t e r , SAIF h i r e d an independent e n g i n e e r t o i n s p e c t t h e 
p u r i f i c a t i o n d e v i c e and t o i s s u e a r e p o r t . F o l l o w i n g c o m p l e t i o n o f h i s i n v e s t i 
g a t i o n , t h e e n g i n e e r i s s u e d h i s r e p o r t on J u l y 14, 1989. 

On J u l y 3 1 , 1989, c l a i m a n t , t h r o u g h h i s l e g a l c o u n s e l , n o t i f i e d SAIF t h a t 
he i n t e n d e d t o b r i n g s u i t a g a i n s t t h e m a n u f a c t u r e r o f t h e p u r i f i c a t i o n d e v i c e . 
C l a i m a n t ' s c o u n s e l a l s o r e q u e s t e d c o p i e s o f c l a i m a n t ' s f i l e . 

T h e r e a f t e r , SAIF p r o v i d e d a copy o f c l a i m a n t ' s f i l e . I n c l u d e d w i t h t h e s e 
m a t e r i a l s was a copy o f t h e e n g i n e e r ' s r e p o r t and accompanying p h o t o g r a p h s . 

On December 28, 1989, a s e t t l e m e n t o f c l a i m a n t ' s cause o f a c t i o n was 
a c h i e v e d . The s e t t l e m e n t was f o r $10,000, which would be p a i d t o c l a i m a n t i n 
t h e f o l l o w i n g manner. C l a i m a n t would r e c e i v e an i n i t i a l $5,000 payment, f o l 
lowed by m o n t h l y i n s t a l l m e n t s o f $1,000 commencing Febru a r y 1, 1990 and c o n t i n u 
i n g f o r t h e n e x t 4 months. 

SAIF has appr-oved t h e s e t t l e m e n t . I t has i n c u r r e d $645.87 i n t e m p o r a r y 
d i s a b i l i t y payments and $829.48 i n m e d i c a l c o s t s . I n a d d i t i o n , SAIF has spe n t 
$1,115.32 f o r t h e e n g i n e e r i n g e v a l u a t i o n and r e p o r t . 

C o n t e n d i n g t h a t i t s e n g i n e e r i n g expenses were a l e g a l c o s t o f t h e t h i r d 
p a r t y a c t i o n , SAIF seeks reimbursement from t h e t h i r d p a r t y s e t t l e m e n t . 
C l a i m a n t does n o t c o n t e s t SAIF's e n t i t l e m e n t t o r e c o v e r i t s t e m p o r a r y d i s a b i l i t y 
and m e d i c a l expenses. However, he o b j e c t s t o SAIF's a s s e r t i o n t h a t i t s h o u l d be 
r e i m b u r s e d f o r t h e e n g i n e e r i n g r e p o r t . 

CONCLUSIONS OF LAW 

A f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and c l a i m a n t ' s 
s t a t u t o r y 1/3 s h a r e , t h e p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e o f 
t h e t h i r d p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i 
t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r 
v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i 
t u r e s f o r compensation and o t h e r c o s t s o f t h e w o r k e r ' s c l a i m s under ORS 656.001 
t o 656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s do n o t i n c l u d e any compen
s a t i o n w h i c h may become p a y a b l e under ORS 656.273 o r 656.278. I d . The b a l a n c e 
o f t h e r e c o v e r y s h a l l be p a i d t o t h e worker o r b e n e f i c i a r i e s . ORS 
6 5 6 . 5 9 3 ( 1 ) ( d ) . 

I n a d d i t i o n t o i t s t e m p o r a r y d i s a b i l i t y and m e d i c a l expenses, SAIF con
t e n d s t h a t t h e e n g i n e e r i n g r e p o r t i s a r e c o v e r a b l e c o s t f r o m c l a i m a n t ' s t h i r d 
p a r t y s e t t l e m e n t . We d i s a g r e e . 

We have p r e v i o u s l y h e l d t h a t c l a i m e v a l u a t i o n r e p o r t s a r e analogous t o 
l i t i g a t i o n r e p o r t s and, as such, n o t p r o p e r l y i n c l u d a b l e i n a p a y i n g agency's 
l i e n a g a i n s t a t h i r d p a r t y r e c o v e r y . C a r o l y n J. Gant, 39 Van N a t t a 471 ( 1 9 8 7 ) ; 
P a r r e l 1 L. Rambeau, 37 Van N a t t a 144 (1 9 8 6 ) ; Shawn C u t s f o r t h , 35 Van N a t t a 515, 
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517 ( 1 9 8 3 ) . The c o s t o f such r e p o r t s i s t h e r e s p o n s i b i l i t y o f t h e p a r t y t h a t 
r e q u e s t e d i t . C u t s f o r t h , supra, page 517. 

Here, SAIF h i r e d t h e e n g i n e e r t o i n v e s t i g a t e t h e p u r i f i c a t i o n d e v i c e and 
t o p r o v i d e a r e p o r t . I t makes ho c o n t e n t i o n t h a t t h i s e v a l u a t i o n was conducted 
f o r c l a i m s management purposes. Rather, i t a s s e r t s t h a t t h e e x p e n s e . i s a 
r e i m b u r s a b l e l e g a l c o s t i n c u r r e d i n p u r s u i t o f a t h i r d p a r t y r e c o v e r y . 

Y e t , r e i m b u r s a b l e l e g a l c o s t s f o r a t h i r d p a r t y r e c o v e r y a r e t h o s e w h i c h 
a r e r e a s o n a b l y and n e c e s s a r i l y i n c u r r e d d u r i n g t h e l i t i g a t i o n o f t h e t h i r d p a r t y 
a c t i o n . Thomas Lund, 41 Van N a t t a 1352, 1356 ( 1 9 8 9 ) . These c o s t s a r e e i t h e r 
i n c u r r e d by t h e a t t o r n e y b r i n g i n g t h e a c t i o n o r as e x p r e s s l y advanced by t h e 
p a y i n g agency t o t h e worker. 

As p r e v i o u s l y d i s c u s s e d , t h e e n g i n e e r i n g r e p o r t was produced s o l e l y a t t h e 
d i r e c t i o n o f SAIF w i t h n e i t h e r t h e knowledge nor consent o f c l a i m a n t o r h i s 
c o u n s e l . Inasmuch as t h i s c o s t was n o t i n c u r r e d by t h e a t t o r n e y l i t i g a t i n g t h e 
t h i r d p a r t y a c t i o n o r e x p r e s s l y advanced by t h e p a y i n g agency t o t h e w o r k e r , we 
c o n c l u d e t h a t i t i s n o t r e i m b u r s a b l e from t h e t h i r d p a r t y s e t t l e m e n t . 

We t u r n t o t h e d i s t r i b u t i o n o f proceeds. 

I f t h e worker s e t t l e s t h e t h i r d p a r t y c l a i m w i t h p a y i n g agency a p p r o v a l , 
t h e agency i s a u t h o r i z e d t o accept as i t s share o f t h e proceeds "an amount which 
i s j u s t and p r o p e r " , p r o v i d e d t h a t t h e worker r e c e i v e s a t l e a s t t h e amount t o 
w h i c h he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; E s t a t e o f 
T r o y Vance v. W i l l i a m s , 84 Or App 616, 619-20 ( 1 9 8 7 ) . Any c o n f l i c t as t o what 
may be a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Board. ORS ' 
6 5 6 . 5 9 3 ( 3 ) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . We t a k e such an approach t o a v o i d making " e q u i t a b l e d i s t r i b u t i o n s on an 
ad hoc b a s i s and t o p e r m i t t h e p a r t i e s t o g e n e r a l l y know where t h e y s t a n d as 
t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . See M a r v i n T h o r n t o n , 34 Van N a t t a 
999, 1002 ( 1 9 8 2 ) . Here, we f i n d no p e r s u a s i v e reason t o d e p a r t f r o m t h e a f o r e 
m e n t i o n e d approach. 

The d i s t r i b u t i o n s t a t u t e s do n o t d i s c u s s t h e a l l o c a t i o n o f proceeds from a 
t h i r d p a r t y " s t r u c t u r e d " s e t t l e m e n t . However, we have p r e v i o u s l y c o n c l u d e d t h a t 
t h e "proceeds" o f a t h i r d p a r t y s e t t l e m e n t encompass n o t o n l y immediate cash 
payments, b u t a l s o t h e purchase o f an a n n u i t y . Ralph W. Schemmel, 40 Van N a t t a 
951 ( 1 9 8 8 ) . We have f u r t h e r h e l d t h a t t h o s e " t o t a l proceeds" s h a l l be appor
t i o n e d i n accordance w i t h t h e s t a t u t o r y d i s t r i b u t i o n scheme. Schemmel, s u p r a ; 
D i c k A. C o l e , 40 Van N a t t a 1021, 1023 ( 1 9 8 8 ) . I n o t h e r words, t h e proceeds 
s h a l l be i n i t i a l l y a p p l i e d t o c l a i m a n t ' s a t t o r n e y f e e and l i t i g a t i o n c o s t s , t h e n 
t o c l a i m a n t ' s s t a t u t o r y o n e - t h i r d share, n e x t t o t h e p a y i n g agency's l i e n , w i t h 
any r e m a i n i n g proceeds d i s t r i b u t e d t o c l a i m a n t . See ORS 6 5 6 . 5 9 3 ( 1 ) . 

Here, t h e t o t a l s e t t l e m e n t i s $10,000, w h i c h , f o l l o w i n g an i n i t i a l $5,000 
lump sum payment, i s t o be p a i d i n f i v e $1,000 m o n t h l y i n s t a l l m e n t s . O r d i n a r i l y 
t h e p r oceeds o f a s t r u c t u r e d s e t t l e m e n t a r e d i v i d e d based on t h e t o t a l p r e s e n t 
v a l u e o f t h e s e t t l e m e n t . See Ralph W. Schemmel, supra. Inasmuch as no a n n u i t y 
was p u r c h a s e d f o r t h e payment o f m o n t h l y i n s t a l l m e n t s , we have no e v i d e n c e o f 
t h e p r e s e n t v a l u e o f t h e t o t a l award. N e v e r t h e l e s s , t h e i n s t a l l m e n t s a r e t o be 
p a i d s h o r t l y a f t e r t h e i n i t i a l d i s t r i b u t i o n such t h a t t h e p r e s e n t v a l u e i s n o t 
s u b s t a n t i a l l y l e s s t h a n t h e f a c e v a l u e o f t h e o b l i g a t i o n . T h e r e f o r e , we con
c l u d e t h a t t h e " t o t a l proceeds" o f t h e t h i r d p a r t y s e t t l e m e n t e q u a l $10,000. 
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Thus, i n accordance w i t h t h e Schemmel r a t i o n a l e , t h e t o t a l p roceeds s h a l l 
be d i s t r i b u t e d as f o l l o w s . 

S e t t l e m e n t $10,000.00 
A t t y . Fee (1/3) 3,333.33 
L i t i g a t i o n Costs 168.00 

S u b t o t a l $ 6,498.67 
C l a i m a n t ' s Share (1/3) $ 2.166.22 

S u b t o t a l $ 4,332.45 
SAIF's L i e n S 1.475.35 

Remainder t o c l a i m a n t $ 2,857.10 

As p r e v i o u s l y n o t e d , t h e i n i t i a l payment on t h i s $10,000 s e t t l e m e n t i s 
$5,000. From t h i s amount, c l a i m a n t ' s t o t a l a t t o r n e y f e e and l i t i g a t i o n c o s t s 
s h a l l f i r s t be dedu c t e d . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . The remainder o f t h e $5,000 s h a l l 
be d i s t r i b u t e d t o c l a i m a n t as p a r t i a l payment t o w a r d h i s o n e - t h i r d s t a t u t o r y 
share o f $2,166.22. ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The f o l l o w i n g m o n t h l y $1,000 i n s t a l l 
ments s h a l l be d i s t r i b u t e d i n a manner t h a t i n i t i a l l y s a t i s f i e s t h e r e m a i n i n g 
b a l a n c e o f c l a i m a n t ' s a f o r e m e n t i o n e d $2,166.22 share and t h e n SAIF's $1,475.35 
l i e n . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) , ( c ) . T h e r e a f t e r , t h e r e m a i n i n g payment(s) s h a l l be 
d i s t r i b u t e d t o c l a i m a n t . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s d i r e c t e d t o d i s t r i b u t e t h e p r o c e e d s o f 
t h e t h i r d p a r t y s e t t l e m e n t i n t h e manner d e t a i l e d above, w h i c h we h o l d c o n s t i 
t u t e s a " j u s t and p r o p e r " d i s t r i b u t i o n . See ORS 656.593( 3 ) . 

I T IS SO ORDERED. 

March 30, 1990 C i t e as 42 Van N a t t a 662 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY E. MILLET, Claimant 
WCB Case No. 88-12459 

ORDER ON REVIEW 
M e r r i l l Schneider, C l a i m a n t A t t o r n e y 

Tooze, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t u p h e l d an 

a g g r a v a t i o n d e n i a l f o r a low back c o n d i t i o n t h a t was i s s u e d on J u l y 14, 1988. 
Cl a i m a n t a l s o r e q u e s t s t h i s m a t t e r be remanded t o t h e Referee f o r a d m i s s i o n and 
c o n s i d e r a t i o n o f E x h i b i t 73 whic h t h e Referee e x c l u d e d . The i s s u e s on r e v i e w 
a r e e v i d e n c e , remand, and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u pplementa
t i o n : 

On t h e day o f t h e h e a r i n g , c l a i m a n t r e c e i v e d a r e p o r t f r o m Dr. K i n g and 
s u b m i t t e d a copy o f t h a t r e p o r t t o t h e i n s u r e r and t h e R e f e r e e . The i n s u r e r 
o b j e c t e d t o t h e a d m i s s i o n o f t h a t document and i t was e x c l u d e d . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e r e f u s e d t o admit Dr. King's r e p o r t ( E x h i b i t 73) because she 
f e l t c l a i m a n t c o u l d have o b t a i n e d i t p r i o r t o t h e day o f t h e h e a r i n g because Dr. 
K i n g was t h e t r e a t i n g c h i r o p r a c t o r and had been f o r some t i m e . 
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We agree w i t h c l a i m a n t t h a t t h e Referee e r r e d i n n o t a d m i t t i n g t h a t docu
ment. C l a i m a n t s u b m i t t e d t h e e x h i b i t w i t h i n seven days o f r e c e i v i n g i t and t h u s 
c o m p l i e d w i t h t h e r e q u i r e m e n t s o f former OAR 438-07-015(4). The Ref e r e e had no 
d i s c r e t i o n t o e x c l u d e t h e e x h i b i t . W i l l i a m G. M a t t i s o n , 41 Van N a t t a 2331 
( 1 9 8 9 ) . 

H a v i n g d e c i d e d t h a t E x h i b i t 73 must be a d m i t t e d , we now t u r n t o t h e i n 
s u r e r ' s r e q u e s t f o r remand. The Board may remand a case i f i t d e t e r m i n e s t h a t 
t h e case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d eveloped 
o r h e a r d by t h e Ref e r e e . ORS 656.295(5). A l t h o u g h e v i d e n c e was i m p r o p e r l y ex
c l u d e d , t h e u n a d m i t t e d document i s i n t h e r e c o r d . The Board need n o t remand t o 
adm i t e v i d e n c e i n t h e r e c o r d t h a t was exc l u d e d by t h e R e f e r e e . Edward Morgan, 
34 Van N a t t a 1590 ( 1 9 8 2 ) . However, we would remand i f i t w o u l d be u n f a i r t o 
c o n s i d e r t h e e v i d e n c e w i t h o u t g i v i n g t h e i n s u r e r an o p p o r t u n i t y t o r e b u t . 

Dr. K i n g o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n i n May 1988 was m a t e r i a l l y r e 
l a t e d t o h i s compensable 1987 i n j u r y . We f i n d t h a t a l t h o u g h t h i s r e p o r t from 
Dr. K i n g was h i s o n l y r e p o r t on t h e q u e s t i o n o f t h e r e l a t i o n s h i p o f c l a i m a n t ' s 
d e n i e d c o n d i t i o n and t h e accepted January 1987 i n j u r y , t h e a d m i s s i o n o f t h a t r e 
p o r t i s n o t p r e j u d i c i a l t o t h e i n s u r e r because b o t h Dr. Hathaway and Dr. Hopkins 
were p r e s e n t and t e s t i f i e d a t t h e h e a r i n g on t h a t same i s s u e . C o n s e q u e n t l y , we 
d e c l i n e t o remand and E x h i b i t 73 w i l l be c o n s i d e r e d i n a d d r e s s i n g t h i s m a t t e r on 
t h e m e r i t s . 

We adopt t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n : 

The R e f e r e e was persuaded by t h e t e s t i m o n y o f Dr. Hathaway and Dr. 
Hop k i n s , t h a t c l a i m a n t had s u f f e r e d a new o f f - t h e - j o b i n j u r y i n May 1988 when 
h e r low back c o m p l a i n t s r e t u r n e d . We agree. We do n o t f i n d t h e l a s t m i n u t e r e 
p o r t o f Dr. K i n g t o be p e r s u a s i v e i n t h i s m a t t e r . A l t h o u g h Dr. K i n g t r e a t e d 
c l a i m a n t f o r a c o n s i d e r a b l e p e r i o d o f t i m e , we f i n d h i s r e p o r t t o be i n c o n f l i c t 
w i t h o t h e r o f h i s own r e p o r t s r e g a r d i n g c a u s a t i o n . He a d m i t t e d a t one t i m e t h a t 
t h e 1987 i n c i d e n t was minor. I n E x h i b i t 73 he acknowledges t h a t t h e 1988 i n c i 
d e n t w h i c h was a s i m i l a r t y p e a c t i v i t y was a l s o m i n o r . G e n e r a l l y , t h e t r e a t i n g 
p h y s i c i a n ' s o p i n i o n i s g i v e n g r e a t e r w e i g h t ; however, i n t h i s m a t t e r we d e c l i n e 
t o do so. We f i n d t h e t e s t i m o n y o f Dr. Hathaway and Dr. Hopkins t o be more w e l l 
r e a s o n e d and comp l e t e , and t h u s f i n d t h e i r o p i n i o n s t o be p e r s u a s i v e . We f i n d 
t h a t t h e 1987 acce p t e d i n j u r y was n o t a m a t e r i a l c o n t r i b u t i n g f a c t o r t o 
c l a i m a n t ' s need f o r m e d i c a l c a r e and/or d i s a b i l i t y i n May 1988, w h i c h i s t h e 
r e s u l t o f a new o f f - t h e - j o b i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 1, 1988 i s a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , p a y a b l e from t h e i n s u r e r t o i t s c o u n s e l , n o t t o 
exceed $1,962. 

March 30. 1990 C i t e as 42 Van N a t t a 663 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WARD C. NEIHART, Claimant 
Own M o t i o n No. 85-0418M 

OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

The i n s u r e r i n i t i a l l y s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s A p r i l 2, 1979 low back and neck i n j u r y . By Order on 
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Review, i s s u e d December 5, 1986, t h e Board u p h e l d t h e i n s u r e r ' s d e n i a l o f com
p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t low back and neck c o n d i t i o n . By Own M o t i o n 
O r der, i s s u e d t h e same d a t e , t h e Board d e n i e d t h e r e q u e s t f o r own m o t i o n r e o p e n 
i n g i n l i g h t o f t h e adverse c o m p e n s a b i l i t y r u l i n g . The C o u r t o f Appeals t h e n 
r e v e r s e d t h e Board's Order on Review and remanded t h e m a t t e r t o t h e H e a r i n g s 
D i v i s i o n . By O p i n i o n and Order, i s s u e d October 11 , 1988, R e f e r e e F o s t e r s e t 
a s i d e t h e i n s u r e r ' s d e n i a l o f c o m p e n s a b i l i t y . We have a f f i r m e d t h e R e f e r e e ' s 
r u l i n g i n o u r Order On Review, i s s u e d t h i s d a t e . We now r e c o n s i d e r o u r e a r l i e r 
own m o t i o n d e t e r m i n a t i o n i n l i g h t o f t h i s d e c i s i o n . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y compensa
t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

The i n s u r e r r a i s e s a number o f c h a l l e n g e s t o own m o t i o n r e o p e n i n g . 
F i r s t , i t contends t h a t r e o p e n i n g i s b a r r e d by an October 9, 1985 S t i p u l a t i o n 
and Order o f S e t t l e m e n t . However, t h e r e c o r d does n o t c o n t a i n s u f f i c i e n t e v i 
dence t o d e t e r m i n e whether t h a t s e t t l e m e n t i n v o l v e d t h e same s e t o f o p e r a t i v e 
f a c t s as t h e p r e s e n t own m o t i o n m a t t e r . See M i l l i o n v. SAIF, 45 Or App 1097 
( 1 9 8 0 ) . A c c o r d i n g l y , t h e i n s u r e r has n o t e s t a b l i s h e d t h a t r e o p e n i n g i s b a r r e d 
by t h e s t i p u l a t i o n . 

The i n s u r e r n e x t contends t h a t c l a i m a n t has n o t s u s t a i n e d a worsen
i n g o f h i s c o n d i t i o n . We d i s a g r e e . To e s t a b l i s h a " w o r s e n i n g " w i t h i n t h e mean
i n g o f ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , c l a i m a n t must show i n c r e a s e d symptoms o r a worsened 
u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n a d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . S m i t h v. 
SAIF, 302 Or 396 ( 1 9 8 6 ) . I f t h e l a s t arrangement o f compensation a n t i c i p a t e d 
f u t u r e e x a c e r b a t i o n s accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t must 
a l s o p r o v e : (1) t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r 
degree t h a n was a n t i c i p a t e d , o r (2) t h a t h i s e x a c e r b a t i o n r e s u l t e d i n 14 consec
u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Gwvnn v. SAIF, 304 
Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 ( 1 9 8 8 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) . 

C l a i m a n t ' s l a s t award o f compensation was by D i s p u t e d C l a i m S e t t l e 
ment, d a t e d September 3, 1982. By O p i n i o n and Order, i s s u e d A p r i l 6, 1984, 
R e f e r e e S e i f e r t u p h e l d t h e i n s u r e r ' s d e n i a l o f a p r i o r a g g r a v a t i o n c l a i m , and 
t h a t o r d e r became f i n a l as a m a t t e r o f law. A c c o r d i n g l y , as a m a t t e r o f law, 
c l a i m a n t ' s c o n d i t i o n had n o t worsened as o f A p r i l 6, 1984, and c l a i m a n t must 
e s t a b l i s h a w o r s e n i n g s i n c e t h a t d a t e . 

We c o n c l u d e t h a t c l a i m a n t has met h i s burden o f p r o o f . Dr. S m i t h , 
t h e t r e a t i n g s urgeon, o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n p r o g r e s s i v e l y worsened 
over t h e p e r i o d A p r i l 1984 t h r o u g h December 2 1 , 1984. We d e f e r t o h i s w e l l -
reasoned o p i n i o n . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has e x p e r i e n c e d an 
e x a c e r b a t i o n s i n c e t h e l a s t arrangement o f compensation. Based on c l a i m a n t ' s 
t e s t i m o n y t h a t he l e f t work i n November 1984 because o f h i s symptoms, we a l s o 
c o n c l u d e t h a t h i s e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . More
o v e r , as a r e s u l t o f t h i s e x a c e r b a t i o n , c l a i m a n t was h o s p i t a l i z e d f o r s u r g e r y on 
June 23, 1986. A c c o r d i n g l y , c l a i m a n t has demonstrated a compensable a g g r a v a 
t i o n . 

The i n s u r e r a l s o contends t h a t c l a i m a n t has r e t i r e d and, t h e r e f o r e , 
i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compensation under C u t r i g h t v. 
Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . We d i s a g r e e . The i n s u r e r r e l i e s on c l a i m a n t ' s 
t e s t i m o n y i n March 1986 t h a t he q u i t w o r k i n g because o f h i s i n j u r y . However, 
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c l a i m a n t ' s t e s t i m o n y i n d i c a t e s t h a t he would be w i l l i n g t o work and seek work i f 
i t were n o t f o r h i s compensable c o n d i t i o n . See Dawkins v. P a c i f i c Motor 
T r u c k i n g , 308 Or 254 (1 9 8 9 ) . Moreover, t h e i n s u r e r has n o t s u b m i t t e d any i n f o r 
m a t i o n r e g a r d i n g c l a i m a n t ' s c u r r e n t c o n d i t i o n and work s t a t u s . Under t h e s e c i r 
cumstances, we a r e n o t persuaded t h a t c l a i m a n t has r e t i r e d f r o m t h e l a b o r f o r c e 
w i t h i n t h e meaning o f O u t r i g h t . 

F i n a l l y , c l a i m a n t contends t h a t he was h o s p i t a l i z e d f o r c o n s e r v a t i v e 
t r e a t m e n t i n Fe b r u a r y 1986. However, t h e r e c o r d c o n t a i n s no m e d i c a l documenta
t i o n o f t h i s t r e a t m e n t . The f i r s t d o cumentation o f i n p a t i e n t t r e a t m e n t i s on 
June 23, 1986, when c l a i m a n t was h o s p i t a l i z e d f o r s u r g e r y . We reopen c l a i m a n t ' s 
c l a i m as o f t h a t d a t e . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y d i s a b i l i t y 
b e n e f i t s t o commence June 23, 1986. The i n s u r e r s h a l l pay t e m p o r a r y d i s a b i l i t y 
c o mpensation u n t i l c l a i m a n t becomes m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s 
c l o s e d , o r c l a i m a n t r e t u r n s t o r e g u l a r work a t t h e r e g u l a r wage, w h i c h e v e r i s 
e a r l i e r . When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o 
OAR 438-12-055. Reimbursement from t h e Reopened Claims Reserve i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 

IT IS SO ORDERED. 

March 30, 1990 C i t e as 42 Van N a t t a 665 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
E L S I E C. RIOS, Claimant 

x WCB Case Nos. 87-11814 & 87-01430 
ORDER ON REVIEW 

Fr a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
S c h u y l e r T. Wallace, J r . , Defense A t t o r n e y 
Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Refer e e ' s 
Menashe's o r d e r t h a t : (1) s e t a s i d e i t s a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s 
r h e u m a t o i d a r t h r i t i s c o n d i t i o n ; and (2) u p h e l d GAB Business S e r v i c e ' s "new i n 
j u r y " d e n i a l o f t h e same c o n d i t i o n . 

The Board a f f i r m s t h e o r d e r o f t h e Referee. 

ISSUES 

1. Whether c l a i m a n t ' s a g g r a v a t i o n c l a i m i s b a r r e d as u n t i m e l y . 

2. Whether c l a i m a n t ' s c u r r e n t r h e u m a t o i d a r t h r i t i s c o n d i t i o n i s com
p e n s a b l e . 

3. Whether SAIF o r GAB i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t r h e u m a t o i d 
a r t h r i t i s c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t , a 46 ye a r o l d p a r a l e g a l , began w o r k i n g f o r SAIF's i n s u r e d i n 
November 1977. S h o r t l y t h e r e a f t e r , she began e x p e r i e n c i n g p a i n i n h e r hands and 
f e e t . She c o n s u l t e d Dr. B r o o k h a r t , M.D.. B r o o k h a r t d i a g n o s e d r h e u m a t o i d 
a r t h r i t i s and a p p a r e n t l y p r e s c r i b e d a n t i - i n f l a m m a t o r y m e d i c a t i o n . C l a i m a n t ' s 
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a r t h r i t i s c o n d i t i o n became d i s a b l i n g i n A p r i l 1978 and c l a i m a n t q u i t w o r k i n g f o r 
SAIF's i n s u r e d . 

C l a i m a n t f i l e d an i n d u s t r i a l i n j u r y c l a i m a g a i n s t SAIF's i n s u r e d i n June, 
1980. SAIF c l a s s i f i e d her i n j u r y as n o n d i s a b l i n g and t i m e l y d e n i e d h e r c l a i m . 
C l a i m a n t a p p e a l e d . A l t h o u g h a p r i o r r e f e r e e u p h e l d SAIF's d e n i a l , t h e Board, i n 
May 1981, r e v e r s e d t h e p r i o r r e f e r e e and o r d e r e d SAIF t o ac c e p t c l a i m a n t ' s 
c l a i m . 

S u b s e q u e n t l y , SAIF r e q u e s t e d t h a t t h e E v a l u a t i o n D i v i s i o n c l o s e c l a i m a n t ' s 
c l a i m . A D e t e r m i n a t i o n Order i s s u e d on November 10, 1982, a w a r d i n g p e r i o d s o f 
t e m p o r a r y d i s a b i l i t y . I n a d d i t i o n , t h e D e t e r m i n a t i o n Order s t a t e d t h a t a c l a i m 
f o r a d d i t i o n a l compensation had t o be f i l e d w i t h i n f i v e y e a r s f r o m F e b r u a r y 28, 
1978. 

I n June, 1983, t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n and s e t t l e m e n t , 
w h i c h awarded c l a i m a n t 15 p e r c e n t (48 degrees) permanent u n s c h e d u l e d d i s a b i l i t y 
f o r h er r h e u m a t o i d a r t h r i t i s c o n d i t i o n . A t t h i s t i m e , c l a i m a n t was e x p e r i e n c i n g 
low back p a i n b u t was a b l e t o p e r f o r m f u l l t i m e s e d e n t a r y work. 

C l a i m a n t began w o r k i n g f o r GAB's i n s u r e d , a l e g a l s e r v i c e s p r o v i d e r , i n 
May 1986. I n J u l y 1986, she e x p e r i e n c e d a f l a r e - u p o f her r h e u m a t o i d a r t h r i t i s 
i n v o l v i n g h e r s h o u l d e r s , w r i s t s , hands and knees. As a r e s u l t , Dr. Kappes, h e r 
t r e a t i n g p h y s i c i a n , r e l e a s e d her from her s e d e n t a r y j o b . C l a i m a n t was t o t a l l y 
d i s a b l e d and remained so f o r f o u r months, when she was r e l e a s e d back t o h e r 
s e d e n t a r y work. 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m a g a i n s t SAIF's i n s u r e d and a "new i n 
j u r y " c l a i m a g a i n s t GAB's i n s u r e d . I n May 1987 c l a i m a n t was examined by Dr. 
Montanaro, M.D.. A few days l a t e r , SAIF d e n i e d r e s p o n s i b i l i t y f o r h e r t h e n 
c u r r e n t r h e u m a t o i d a r t h r i t i s c o n d i t i o n . I n August 1987 GAB a p p a r e n t l y i s s u e d a 
d e n i a l o f r e s p o n s i b i l i t y f o r t h e same c o n d i t i o n . C l a i m a n t r e q u e s t e d a h e a r i n g 
on t h e d e n i a l s . A t t h e h e a r i n g , b o t h i n s u r e r s ' a t t o r n e y s r a i s e d t h e a d d i t i o n a l 
i s s u e o f c o m p e n s a b i l i t y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c l a i m was f i l e d w i t h i n f i v e y e a r s o f her f i r s t c l a i m d e t e r m i n a 
t i o n . 

C l a i m a n t ' s l a s t arrangement o f compensation was t h e June 1983 S t i p u l a t i o n . 

As a r e s u l t o f her r e t u r n t o work f o r GAB's i n s u r e d i n J u l y 1986, c l a i m a n t 
e x p e r i e n c e d a symptomatic e x a c e r b a t i o n o f her compensable a r t h r i t i s c o n d i t i o n . 
That e x a c e r b a t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d 
a t t h e t i m e o f t h e June 1983 s t i p u l a t i o n . C l a i m a n t ' s e x a c e r b a t i o n r e s u l t e d i n 
a t l e a s t 14 c o n s e c u t i v e days o f temporary t o t a l d i s a b i l i t y . 

C l a i m a n t ' s employment w i t h GAB's i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e 
t o h e r a r t h r i t i s c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f A g g r a v a t i o n C l a i m 

As b e s t we u n d e r s t a n d , SAIF argues t h a t because i t i n i t i a l l y "deemed" 
c l a i m a n t ' s c o n d i t i o n as n o n d i s a b l i n g i n "February 1978" c l a i m a n t had o n l y f i v e 
y e a r s t h e r e a f t e r t o f i l e an a g g r a v a t i o n c l a i m ( i . e . , u n t i l F e b r u a r y 1983). See 
f o r m e r ORS 656.262(12) and former ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . Since c l a i m a n t d i d n o t 
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f i l e an a g g r a v a t i o n c l a i m b e f o r e t h a t d a t e , SAIF a s s e r t s t h a t her c l a i m i s 
b a r r e d as u n t i m e l y . We do n o t agree. 

667 

A l t h o u g h SAIF i n i t i a l l y c l a s s i f i e d c l a i m a n t ' s c l a i m as n o n d i s a b l i n g as 
p a r t o f i t s d e n i a l , t h e Board s u b s e q u e n t l y s e t a s i d e SAIF's d e n i a l . I n so do
i n g , t h e Board o r d e r e d SAIF t o accept c l a i m a n t ' s c l a i m and t o p r o c e s s i t p u r 
s u a n t t o f o r m e r ORS 656.268. Cl a i m a n t ' s a r t h r i t i s had become d i s a b l i n g i n A p r i l 
1978. N o t h i n g i n t h e Board's o r d e r suggests t h a t i t i n t e n d e d t o s e t a s i d e o n l y 
a p o r t i o n o f SAIF's d e n i a l . A c c o r d i n g l y , we conclude t h a t t h e Board's o r d e r s e t 
a s i d e SAIF's d e n i a l i n t o t o ( i . e . , i n c l u d i n g t h e c l a s s i f i c a t i o n o f c l a i m a n t ' s 
i n j u r y as n o n d i s a b l i n g ) . 

Moreover, f o r m e r ORS 656.262(12) has no a p p l i c a t i o n t o t h i s case. Former 
ORS 656.262(12) p r o v i d e s , i n t e r a l i a , t h a t a worker has one y e a r f r o m t h e d a t e 
o f h i s i n j u r y t o submit a c l a i m t h a t a n o n d i s a b l i n g i n j u r y has become d i s a b l i n g . 
I n o u r v i e w , however, t h a t s t a t u t e i s i n t e n d e d t o a p p l y o n l y t o a c c e p t e d c l a i m s . 
Thus, when a w o r k e r ' s c l a i m i s accepted as a n o n d i s a b l i n g i n j u r y , he has one 
y e a r f r o m t h e d a t e o f h i s i n j u r y t o submit a c l a i m t h a t h i s i n j u r y has become 
d i s a b l i n g . 

To i n t e r p r e t f o r m e r ORS 656.262(12) o t h e r w i s e , as SAIF s u g g e s t s , would 
l e a d t o t h e p o i n t l e s s r e q u i r e m e n t t h a t a worker r e q u e s t r e c l a s s i f i c a t i o n o f h i s 
c l a i m f r o m n o n d i s a b l i n g t o d i s a b l i n g even though h i s c l a i m has been d e n i e d . 
Y e t , r e c l a s s i f y i n g a d e n i e d c l a i m from n o n d i s a b l i n g t o d i s a b l i n g w o u l d be o f no 
v a l u e t o a w o r k e r . That i s , u n t i l and u n l e s s a w o r k e r ' s c l a i m i s f o u n d compens
a b l e and, t h e r e b y , o r d e r e d accepted, he i s e n t i t l e d t o no b e n e f i t s under h i s 
c l a i m r e g a r d l e s s o f whether h i s i n j u r y i s c l a s s i f i e d as n o n d i s a b l i n g o r d i s 
a b l i n g . 

Here, c l a i m a n t ' s c l a i m was d e n i e d . H i s p r o p e r remedy, t h e r e f o r e , was t o 
seek acceptance o f h i s c l a i m by r e q u e s t i n g a h e a r i n g . He d i d so. On Board r e 
v i e w , t h e Board s e t a s i d e SAIF's d e n i a l and o r d e r e d i t t o a c c e p t c l a i m a n t ' s 
c l a i m . 

T u r n i n g t o fo r m e r ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) , t h a t s t a t u t e e x p r e s s l y a p p l i e s o n l y 
t o s i t u a t i o n s where "no d e t e r m i n a t i o n was made . . . ." I t has no a p p l i c a t i o n 
i n t h e p r e s e n t case where c l a i m a n t t i m e l y appealed a d e n i e d c l a i m , t h e Board 
o r d e r e d SAIF t o acce p t t h e c l a i m as d i s a b l i n g , and a D e t e r m i n a t i o n Order t h e n 
i s s u e d . 

C o m p e n s a b i l i t y o f A g g r a v a t i o n Claim 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show a w o r s e n i n g o f h e r com
p e n s a b l e a r t h r i t i s c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation. Smith 
v. SAIF, 302 Or 296 ( 1 9 8 6 ) . "Worsening" w i t h i n t h i s c o n t e x t means i n c r e a s e d 
symptoms, o r a worsened u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h m e n t o f 
e a r n i n g c a p a c i t y . I d . I f t h e l a s t arrangement o f compensation a n t i c i p a t e d 
f u t u r e e x a c e r b a t i o n s accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t must 
a l s o p r o v e : (1) t h a t her e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r 
degree t h a n was a n t i c i p a t e d ; o r (2) t h a t her e x a c e r b a t i o n r e s u l t e d i n 14 consec
u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Gwvnn v. SAIF, 304 
Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 ( 1 9 8 8 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) . 

The R e f e r e e f o u n d , and we agree, t h a t t h e m e d i c a l e v i d e n c e e s t a b l i s h e s 
t h a t c l a i m a n t ' s r h e u m a t o i d a r t h r i t i s f l a r e d up i n J u l y 1986 t o t h e p o i n t where 
she became p h y s i c a l l y u n able t o c o n t i n u e w o r k i n g a t her s e d e n t a r y j o b . By con
t r a s t , a t t h e t i m e o f t h e June 1983 S t i p u l a t i o n , c l a i m a n t was a b l e t o work a t 
t h a t j o b f u l l t i m e . We are t h e r e f o r e persuaded t h a t c l a i m a n t has s u s t a i n e d a 



E l s i e C. R i o s , 42 Van N a t t a 665 (1990) 668 

symptomatic e x a c e r b a t i o n r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e 
l e v e l f i x e d a t t h e t i m e o f t h e l a s t arrangement o f compensation. 

Moreover, c l a i m a n t was r e l e a s e d from s e d e n t a r y work by Dr. Kappes i n 1986 
f o r f o u r months. C l a i m a n t c r e d i b l y t e s t i f i e d t h a t she was u n a b l e t o p e r f o r m h e r 
s e d e n t a r y j o b d u r i n g t h a t p e r i o d . A c c o r d i n g l y , we a r e persuaded t h a t c l a i m a n t 
was t e m p o r a r i l y t o t a l l y d i s a b l e d f o r a t l e a s t 14 c o n s e c u t i v e days. 

I n l i g h t o f t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has p r o v e n a 
compensable a g g r a v a t i o n . See Ronald K. Hobbs, 41 Van N a t t a 2327 ( 1 9 8 9 ) ; K u r t E. 
K r a i , 42 Van N a t t a 129 ( 1 9 8 9 ) . 

R e s p o n s i b i l i t y 

T u r n i n g t o t h e q u e s t i o n o f r e s p o n s i b i l i t y , i n Hensel Phelps C o n s t r u c t i o n 
v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) , t h e c o u r t announced t h a t u n l e s s a "new 
i n j u r y " i n d e p e n d e n t l y c o n t r i b u t e s t o a w orker's d i s a b i l i t y ( i . e . , causes a ( 

p a t h o l o g i c a l w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n ) t h e n t h e w o r k e r has sus
t a i n e d a mere r e c u r r e n c e o f symptoms, whi c h remains t h e r e s p o n s i b i l i t y o f t h e 
f i r s t e mployer. 

Here, t h e r e i s no p e r s u a s i v e evidence o f an independent c o n t r i b u t i o n t h a t 
w o u l d s h i f t r e s p o n s i b i l i t y away from SAIF. The m e d i c a l e v i d e n c e p o i n t s t o a 
symptomatic f l a r e - u p o f c l a i m a n t ' s r h e u m a t o i d a r t h r i t i s c o n d i t i o n . A l t h o u g h 
t h a t f l a r e - u p r e n d e r e d her l e s s a b l e t o work, i t d i d n o t r e s u l t i n a p a t h o l o g i 
c a l w o r s e n i n g o f h e r u n d e r l y i n g c o n d i t i o n . I n f a c t , i n i t s A p p e l l a n t ' s B r i e f , 
SAIF s t a t e s : 

"Dr. Kappes r e p e a t e d l y and e m p h a t i c a l l y t e s t i f i e d 
t h a t c l a i m a n t ' s 1986 f l a r e up was m e r e l y symptoms 
[ s i c ] o f a c h r o n i c d i s e a s e i n i t s n a t u r a l 
p r o g r e s s i o n . He s t a t e d [ t h a t ] t h e r e was no 
e v i d e n c e o f a fundamental change i n t h e d i s e a s e 
c o u r s e . Nor was t h e r e any m a t e r i a l d e t e r i o r a t i o n 

l o f t h e r h e u m a t o i d a r t h r i t i s . R a t h e r [ , ] Dr. Kappes 
has d e s c r i b e d c l a i m a n t as f i t t i n g i n t o a w e l l 
e s t a b l i s h e d group o f people who e x p e r i e n c e a 
p r e d i c t a b l e p a t t e r n o f up and down symptoms." 

A c c o r d i n g l y , we agree w i t h t h e Referee's c o n c l u s i o n t h a t SAIF r e m a i n s 
r e s p o n s i b l e f o r c l a i m a n t ' s a r t h r i t i s c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 3 1 , 1987, i s a f f i r m e d . For s e r v i c e s 
on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,500 t o be p a i d 
by t h e SAIF C o r p o r a t i o n . The Board approves a c l i e n t - p a i d f e e , p a y a b l e f r o m GAB 
B u s i n e s s S e r v i c e s t o i t s a t t o r n e y , n o t t o exceed $1,043.50. 
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I n the Matter of the Compensation of 
CHARLES W. WHEELER, Claimant 

WCB Case No. 87-13235 
ORDER ON REVIEW 

B r i a n R. Whitehead, Claimant Attorney 
Kevin L. Mannix, Defense Attorneys 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s review of Referee Huff's order which s e t a s i d e i t s 
d e n i a l of c l a i m a n t ' s aggravation c l a i m f o r a t h o r a c i c s t r a i n . I t contends t h a t : 
(1) t h e Referee lacked j u r i s d i c t i o n to hear the case; and (2) c l a i m a n t has not 
s u s t a i n e d an aggravation. On review, the i s s u e s are j u r i s d i c t i o n and aggrava
t i o n . We f i n d t h a t the Referee had j u r i s d i c t i o n , however we r e v e r s e on the 
a g g r a v a t i o n i s s u e . 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable t h o r a c i c i n j u r y i n November 1986. The 
i n s u r e r accepted the c l a i m as nondisabling. I n December 1986 c l a i m a n t sought 
treatment a t an Emergency Room for pain symptoms. T h e r e a f t e r , c l a i m a n t was 
t r e a t e d w i t h p h y s i c a l therapy and p a i n k i l l e r s . 

On February 27, 1987, the i n s u r e r i s s u e d a Notice of C l o s u r e which awarded 
temporary d i s a b i l i t y b e n e f i t s from December 5, 1987 through February 26, 1987. 
Claimant d i d not r e t u r n to work u n t i l May 1987 due to economic re a s o n s . A f t e r 
approximately a week at work, claimant began to experience i n c r e a s e d p a i n and 
symptoms. Claimant was r e l e a s e d from work on June 15, 1987 and t h e r e a f t e r f i l e d 
an a ggravation c l a i m with the i n s u r e r . 

On August 10, 1987, the i n s u r e r i s s u e d a d e n i a l of c l a i m a n t ' s aggravation 
c l a i m . 

On October 2, 1987, a Determination Order i s s u e d which a f f i r m e d the i n 
s u r e r ' s February 1987 Notice of Closure. 

FINDINGS OF ULTIMATE FACT 

The October 2, 1987 Determination Order was the l a s t arrangement of com
pen s a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n 

The i n s u r e r contends t h a t the Referee lacked j u r i s d i c t i o n t o decide the 
m e r i t s of c l a i m a n t ' s aggravation c l a i m due to the subsequent Determination 
Order. We d i s a g r e e . 

Here, claimant f i l e d an aggravation c l a i m i n mid-1987. The i n s u r e r i s s u e d 
a d e n i a l i n August 10, 1987 which denied claimant's aggravation c l a i m . The 
p r o p r i e t y of the i n s u r e r ' s d e n i a l was a matter concerning a c l a i m because i t put 
c l a i m a n t ' s r i g h t to r e c e i v e compensation d i r e c t l y i n i s s u e . ORS 656.704(3); 
SAIF v. Z o r i c h , 94 Or App 661, 664 (1989). Accordingly, the R e f e r e e had j u r i s 
d i c t i o n t o address claimant's aggravation c l a i m . ORS 656.708. 

Agaravation 

The Referee concluded t h a t claimant had s u s t a i n e d an a g g r a v a t i o n of h i s 
compensable t h o r a c i c c o n d i t i o n . We d i s a g r e e . 
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At the o u t s e t , we note t h a t the October 2, 1987 Determination Order i s not 
i n the r e c o r d . However, the Board may take a d m i n i s t r a t i v e n o t i c e of f a c t s 
"capable of a c c u r a t e and ready determination by r e s o r t t o sources whose ac c u r a c y 
cannot be reasonably questioned." ORS 40.065(2); Groshonq v. Montgomery Ward, 
73 Or App 403 (1985). T h i s a u t h o r i t y i n c l u d e s Determination Orders. See L e s l i e 
G. Mullenix, 41 Van Natta 2068 (1989). 

A c c o r d i n g l y , we take a d m i n i s t r a t i v e n o t i c e of the October 2, 1987 Determi
n a t i o n Order. 

I n order t o e s t a b l i s h a compensable aggravation, claimant must prove a 
worsened c o n d i t i o n r e s u l t i n g from the i n d u s t r i a l i n j u r y . ORS 656.273(1); P e r r y 
v. SAIF, 307 Or 654 (1989). To prove a worsening, claimant must show t h a t he i s 
more d i s a b l e d , i . e . , l e s s able to work, s i n c e the l a s t arrangement of 
compensation. 

I n the i n s t a n t case, i t i s f i r s t necessary to decide what c o n s t i t u t e d 
c l a i m a n t ' s l a s t arrangement of compensation. Subsequent t o the R e f e r e e ' s order, 
we i s s u e d our d e c i s i o n i n Eugene P. Nelson, 42 Van Natta 240 (1990). I n Nelson, 
we he l d t h a t where a c a r r i e r ' s Notice of Closure i s affi r m e d or modified by a 
subsequent Determination Order, the date of is s u a n c e of the Determination Order 
becomes the e f f e c t i v e date of c l a i m c l o s u r e . 

Here, the i n s u r e r i s s u e d i t s Notice of Closure i n February 1987. The 
Notice of C l o s u r e was affi r m e d by the October 2, 1987 Determination Order. 
Accordingly, f o r the purposes of the aggravation i s s u e , the October 2, 1987 
Determination Order i s cla i m a n t ' s l a s t arrangement of compensation. I d . 

Turning t o the m e r i t s , claimant a l l e g e s t h a t h i s compensable c o n d i t i o n 
worsened i n June 1987. Assuming arguendo t h a t c l a i m a n t ' s compensable c o n d i t i o n 
d i d i n f a c t worsen, the worsening took p l a c e p r i o r to the October 1987 Determi
n a t i o n Order. There i s no p e r s u a s i v e evidence which suggests t h a t c l a i m a n t ' s 
c o n d i t i o n worsened f o l l o w i n g the October 1987 Determination Order. A c c o r d i n g l y , 
we conclude t h a t claimant has not e s t a b l i s h e d t h a t h i s compensable t h o r a c i c con
d i t i o n worsened a f t e r h i s l a s t arrangement of compensation. 

ORDER 

The R e f e r e e ' s order dated October 14, 1987 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and upheld. The Referee's $1,400 att o r n e y fee award t o 
c l a i m a n t ' s counsel i s r e v e r s e d . A c l i e n t - p a i d fee, not to exceed $1,755, 
payable from the i n s u r e r to i t s counsel, i s approved. 

March 30, 1990 C i t e as 42 Van Natta 670 (1990) 

I n the Matter of the Compensation of 
MOHAMMAD ZARIFI, Claimant 

WCB Case No. 86-08558 
ORDER ON REVIEW 

Samuel A. H a l l , J r , Claimant Attorneys 
Roberts, e t a l . , Defense Attorneys 

Reviewed by Board Members Brittingham, Nichols and Perr y . 

Claimant r e q u e s t s review of Referee Michael Johnson's order t h a t d i s m i s s e d 
h i s h e a r i n g request f o r l a c k of standing and j u r i s d i c t i o n . On review, the 
i s s u e s a r e standing, j u r i s d i c t i o n and attorney f e e s . We conclude t h a t t h e 
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Referee should have addressed claimant's hearing request. However, we hold t h a t 
c l a i m a n t i s not e n t i t l e d to the r e l i e f he seeks. 

FINDINGS OF FACT 

I n March 1983, claimant and h i s attorney signed a r e t a i n e r agreement f o r 
l e g a l r e p r e s e n t a t i o n i n a workers' compensation matter. The agreement included 
the f o l l o w i n g language: "On extent of permanent d i s a b i l i t y c l a i m s . . . where 
a d d i t i o n a l compensation i s gained . . . the fee f o r s e r v i c e s s h a l l be l i m i t e d to 
25 percent of the a d d i t i o n a l compensation gained . . . ." 

Claimant's workers' compensation c l a i m proceeded to h e a r i n g , w i t h the 
r e f e r e e a f f i r m i n g a Determination Order award of 35 percent unscheduled perma
nent d i s a b i l i t y . Claimant requested Board review seeking an i n c r e a s e d award of 
permanent d i s a b i l i t y . By order dated May 7, 1986, the Board awarded an a d d i 
t i o n a l 15 percent permanent d i s a b i l i t y and a r e l a t e d a t t o r n e y f e e . I n regard to 
t h e a t t o r n e y fee, the Board s t a t e d : "Claimant's attorney i s allowed a fee i n 
the amount of 25 percent of the i n c r e a s e d compensation awarded under t h i s 
o r der." 

I n i t s b r i e f on review i n the present case, the i n s u r e r acknowledged t h a t 
i t s customary p r a c t i c e , and t h a t of the i n d u s t r y as a whole, i s to pay out-of-
compensatioh f e e s d i r e c t l y to the claimant's attorney. N e v e r t h e l e s s , f o l l o w i n g 
the Board's May 1986 order, the i n s u r e r i s s u e d a check to c l a i m a n t on June 4, 
1986 f o r the f u l l amount of the a d d i t i o n a l compensation awarded by the Board, 
i n c l u d i n g the out-of-compensation fee. I t made no separate payment to 
c l a i m a n t ' s attorney, and claimant d i d not forward the fee t o the a t t o r n e y . As a 
r e s u l t , the a t t o r n e y f i l e d a hearing request on June 16, 1986 r e g a r d i n g the i n 
s u r e r ' s f a i l u r e t o pay him the out-of-compensation fee awarded by the Board. 

At the time c l a i m a n t ' s attorney f i l e d t h i s hearing request, he was not 
aware t h a t the i n s u r e r had i s s u e d a check to claimant f o r the f u l l amount of the 
i n c r e a s e d compensation award. The attorney d i d not d i s c o v e r t h i s f a c t u n t i l 
February 3, 1987, when the i n s u r e r contacted him regarding the h e a r i n g request. 
C l a i m a n t ' s a t t o r n e y wrote claimant, e x p l a i n i n g the s i t u a t i o n and r e q u e s t i n g r e 
imbursement of the attorney fee. On June 17, 1987, claimant informed h i s a t t o r 
ney by l e t t e r t h a t he had spent the e n t i r e amount of the i n s u r e r ' s payment and 
had no means of reimbursing the attorney f o r the out-of-compensation f e e . 

On September 23, 1987, claimant's attorney and the i n s u r e r agreed to sub
mit t h i s matter on s t i p u l a t e d f a c t s i n l i e u of proceeding to h e a r i n g . The 
R e f e r e e d i s m i s s e d the matter f o r l a c k of standing and j u r i s d i c t i o n . 

FINDINGS OF ULTIMATE FACT 

Claimant d i d not agree to payment of the out-of-compensation fee d i r e c t l y 
t o h i s a t t o r n e y . The Board di d not order the i n s u r e r to pay the out-of-compen
s a t i o n fee d i r e c t l y to claimant's attorney. 

CONCLUSIONS OF LAW AND OPINION 

S t a n d i n g / J u r i s d i c t i o n 

Claimant contends t h a t the Referee e r r e d i n d i s m i s s i n g h i s h e a r i n g request 
on s t a n d i n g and j u r i s d i c t i o n a l grounds. We agree. 

A c l a i m a n t ' s attorney has standing to request review on an a t t o r n e y fee 
i s s u e . See Amfac, I n c . v. G a r c i a - M a c i e l , 98 Or App 88 (1989). Payment of an 
out-of-compensation attorney fee i s a matter concerning a c l a i m and w i t h i n the 
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j u r i s d i c t i o n of the Hearings D i v i s i o n and the Board. ORS 656.283 and 
656.704(3). See Ronald L. Warner, 40 Van Natta 1082, a f f i r m e d on recon, 40 Van 
Natta 1194 (1988). The f a c t t h a t the fee i n t h i s case w i l l be p a i d t o 
c l a i m a n t ' s a t t o r n e y does not deprive the Referee of j u r i s d i c t i o n . I d . 

A c c o r d i n g l y , we r e v e r s e the Referee's d i s m i s s a l of c l a i m a n t ' s h e a r i n g r e 
quest. 

E n t i t l e m e n t To Out-of-Compensation Fee 

On the m e r i t s , claimant contends t h a t the i n s u r e r i s o b l i g a t e d t o reim
burse h i s a t t o r n e y f o r the out-of-compensation fee i t m i s d i r e c t e d t o c l a i m a n t . 
The r e c o r d c o n t a i n s s u f f i c i e n t information f o r the Board to r u l e on t h i s i s s u e . 
A c c o r d ingly, we d e c l i n e to remand the case to the Referee and we address t h i s 
i s s u e on review. See ORS 656.295(5). 

I t was a t one time our p o s i t i o n t h a t an i n s u r e r i s under no l e g a l o b l i g a 
t i o n t o pay an out-of-compensation fee d i r e c t l y to a c l a i m a n t ' s a t t o r n e y . See 
Douglas D. Dutton, 39 Van Natta 1123 (1987). See a l s o Joe Holmes, J r . , 36 Van 
Natta 601 (1984). More r e c e n t l y , however, we took a c o n t r a r y p o s i t i o n and 
ordered an i n s u r e r to reimburse an attorney for an out-of-compensation f e e mis
t a k e n l y forwarded t o a claimant. See Joseph Sexton, 40 Van Natta 331 (1988). 
We t a k e t h i s opportunity to reexamine t h i s i s s u e . We conclude t h a t t h e s t a t u 
t o r y p r o v i s i o n s and r u l e s a p p l i c a b l e i n t h i s case do not o b l i g a t e t h e i n s u r e r to 
reimburse c l a i m a n t ' s attorney f o r the m i s d i r e c t e d attorney f e e . 

Under former ORS 656.388(3), any c l a i m f o r l e g a l s e r v i c e s approved by the 
Board " . . . s h a l l , i n the manner and to extent f i x e d by the . . . [B]oard . . . 
be a l i e n upon compensation." See Verban v. S t a t e Ind. Acc. Com., 168 Or 394 
(1982). Under former OAR 438-47-080, " [ t ] h e Board may, w i t h consent of 
c l a i m a n t , order payment of [an attorney fee awarded from permanent d i s a b i l i t y ] 
d i r e c t l y t o the a t t o r n e y . . . . " Under former OAR 438-47-010((5), " [ a ] t t o r n e y 
f e e s i n the amount allowed or approved by . . . the Board . . . s h a l l be p a i d 
out of the compensation award except as otherwise s p e c i f i c a l l y provided. A fee 
allowed or approved i n accordance with [OAR 438-47-000 to 438-47-095] i s a l i e n 
upon the compensation, i f any, awarded." 

A f t e r r e v i e w i n g the a p p l i c a b l e law, we conclude t h a t a p o t e n t i a l l i e n i s 
c r e a t e d when an out-of-compensation attorney fee i s awarded. However, the l i e n 
i s not p e r f e c t e d and enforceable u n t i l the requirements of former OAR 438-47-
010(5) and 438-47-080 are s a t i s f i e d . 

Here, the Board's May 7, 1986 order s t a t e d t h a t " [ c ] c l a i m a n t ' s a t t o r n e y i s 
allowed a f e e i n the amount of 25 percent of the i n c r e a s e d compensation awarded 
under t h i s o rder." The Board di d not order d i r e c t payment of the f e e t o the 
a t t o r n e y . Moreover, t h e r e i s nothing i n the record to persuade us t h a t c l a i m a n t 
consented t o such d i r e c t payment. Under these circumstances, c l a i m a n t ' s a t t o r 
ney d i d not have an e n f o r c e a b l e l i e n a g a i n s t the permanent d i s a b i l i t y award. 
Accordingly, the i n s u r e r i s under no o b l i g a t i o n to reimburse c l a i m a n t ' s a t t o r n e y 
f o r the m i s d i r e c t e d a t t o r n e y fee. Accord Douglas D. Dutton, 39 Van Natta 1123 
(1987); Joe Holmes, J r . , 36 Van Natta 601 (1984). We disavow our h o l d i n g i n 
Joseph Sexton, supra, to the extent i t i s i n c o n s i s t e n t with t h i s d e c i s i o n . 

ORDER 

The R e f e r e e ' s order dated December 10, 1987 i s r e v e r s e d . The i n s u r e r 
s h a l l not be r e s p o n s i b l e f o r reimbursing claimant's attorney f o r t h e m i s d i r e c t e d 
a t t o r n e y f e e . The Board approves a c l i e n t - p a i d fee, not t o exceed $727.50, 
payable by the i n s u r e r to i t s counsel. 
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L E D B U R Y , 
Petitioner, 
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M O N T G O M E R Y W A R D & CO., 

Respondent. 
(WCB 87-03490; CA A60016) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted October 13, 1989. 

C. Rodney Kirkpat r ick , Portland, argued the cause for 
petitioner. W i t h him on the brief was Kirkpatr ick & Zeitz, 
Portland. 

W i l l i a m D . Peek, P o r t l a n d , argued the cause fo r 
respondent. On the brief were Ridgway K . Foley, Jr., P.C., and 
Schwabe, Williamson & Wyatt , Portland. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

GRABER, P. J. 

Aff i rmed. 

Cite as 99 Or App 631 (1989) 633 

G R A B E R , P . J . 

Claimant petitions for review of the Workers' Com
pensation Board's decision to deny benefits. He argues that 
the order is not supported by substantial evidence, that the 
Board improperly failed to adhere to the referee's findings on 
credibility, and that the Board relied on allegedly inaccurate 
and irrelevant evidence. We af f i rm and write only ter discuss 
the second issue. 

Claimant alleges that he sustained a work-related 
injury on July 15, 1986. He did not file a claim unt i l February, 
1987. ORS 656.265 requires that a claim be filed wi th in 30 
days of the accident or wi th in one year of the date of the 
accident i f "good cause for failure to give notice wi thin 30 days 
after the accident" is shown. 

Claimant testified that he called his employer two 
days after the accident to request a claim form and that the 
personnel manager told him that he had to report in person 
within 48 hours to file the form. He was unable to report in 
person wi th in 48 hours and testified that employer's instruc
tion was the reason for his late filing. The personnel manager 
testified that she had no specific recollection but that the 
company's records showed no contact f rom claimant wi th 
employer on July 17, 1986. Because no record was made and 
because all such contacts are supposed to be recorded, she 
maintained that claimant could not have called on that day. 
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She also testified that employer's normal business practice 
was to mail a claim form to an employe who could not come in 
to get i t or to allow another person to pick up the form for the 
employe. 

The referee found that "[claimant 's credible testi
mony established that he attempted to file the claim in a 
timely manner, but he was unable to do so because someone, 
at the employer's office, convinced him that the claim was 
barred because of [a] supposed 48-hour l imi t . " The Board 
reviewed de novo and reversed. I t stated: 

"After reviewing his testimony, we find claimant not cred
ible for three reasons. First, as discussed above, his testimony 
is not consistent with the employer's attendance records. Sec
ond, although claimant testified that he told all of his doctors 
that his injury occurred on the job, their reports and chart 
notes prior to July, 1987, do not reflect that history. Dr. 

634 Ledbury v. Montgomery Ward & Co. 

Franks received history from claimant that he developed pain 
'with no known inciting cause.' Dr. Crumpacker, who saw 
claimant in consultation with Franks, reported that claim
ant's history 'goes back to July [1986] when he awoke in the 
middle of the night one night to have severe cramping pain in 
his left calf.' The only medical report that mentions work 
activities was issued by Franks in July, 1987, after he received 
additional history from claimant's attorney. That history was 
not included in the record and remains unknown. 

"Finally, claimant testified that he was laid off work after 
filing his claim on February 16,1987. Based on that allegation, 
he filed a complaint against the employer with the Bureau of 
Labor and Industries. Claimant's testimony was contravened 
by his supervisor, Mr. Hayden. Hayden testified that he 
informed claimant on February 14, 1987 that he would be 
placed on a floating work schedule due to a reduction in work 
hours. Ms. Peterson testified likewise. Claimant later 
resigned, citing his work schedule as the reason. 
\ "Given our credibility finding, we decline to accept claim
ant's testimony that he attempted to file a claim in July, 
1986." 

Claimant argues that the Board was not free to dis
agree wi th the referee's credibility determination unless i t 
followed, in its de novo review, the same reasoning that we 
followed when we formerly exercised de novo review. He cites, 
for example, Condon v. City of Portland, 52 Or App 1043, 629 
P2d 1324, rev den 291 Or 662 (1981), and Hannan v. Good 
Samaritan Hosp., 4 Or App 178, 471 P2d 831, 476 P2d 931 
(1970), rev den (1971). The Board is not required to use the 
same criteria that we did. A l l that is required is that, i f the 
Board reverses a referee's finding on credibility, i t "state pre
cisely what i t found to be the facts and * * * explain how those 
facts [led] to its conclusion." See Lewis v. Employment Divi
sion, 66 Or App 303, 307, 673 P2d 1376 (1984).1 

In the present case, the Board identified three factors 
that led i t to disbelieve claimant's testimony. The Board 

1 We note that our cases did not require us, on de novo review, to accept a referee's 
credibility finding. See e.g., Johnson u. Spectra Physics, 77 Or App 1, 712 P2d 125 
(1985), reu'd on other grounds 303 Or 49, 733 P2d 1367 (1987). 
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explained why i t disagreed with the referee and made its own 
findings. There is substantial evidence in the record to sup
port those findings, and the Board's reasoning from them to 
Cite as 99 Or App 631 (1989) 635 

its conclusion is not irrational or unsound. See Armstrong v. 
Asten-Hill Co., 90 Or App 200, 752 P2d 312 (1988). 

Affirmed. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of Audie Wilson, Claimant. 
L I B E R T Y N O R T H W E S T INSURANCE 

CORPORATION, 
Petitioner, 

v. 
SAIF CORPORATION, 

Respondent. 
(WCB 87-17907; CA A49975) 

Judicial Review f r o m Department of Insurance and 
Finance. 

Argued and submitted June 2, 1989. 

Stafford J. Hazelett, Portland, argued the cause and filed 
the brief for petitioner. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondent. W i t h him on the brief were •. 
Dave Frohnmayer, Attorney General, Virginia L . Linder, 
Solicitor General, and Katherine H . Waldo, Assistant Attor-., 
ney General, Salem. ' *.'. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 0 

DEITS, J. 

Reversed and remanded w i t h ins t ruc t ions to order 
respondent to reimburse petitioner $1,360.87. 

Cite as 99 Or App 729 (1989) 731 

D E I T S , J . 

Petitioner Liberty Northwest Insurance Corporation 
(Liberty) seeks review of a contested case order issued by the 
Department of Insurance and Finance 1 denying its request for 
an order requiring SAIF to pay i t $1,360.87, the amount of 

1 Under O R S 656.726(1!), the director of the department is charged with the 
administration, regulation and enforcement of O R S 656.001 to O R S 656.794. The 
director has delegated his authority to carry out the statutes, rules and bulletins 
relating to employer coverage to the department's Workers' Compensation Division. 
O R S 656.704(2); O A R 4:16-50-002; O A R 436-50-006; OAR 436-50-008; OAR 436-50-
010; and OAR 436-50-020. 
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interim compensation paid by Liberty to a worker before i t 
denied responsibility for his injury. We reverse. 

The claimant was injured on June 27, 1986, while an 
employe of Gold Dust, a business that provides temporary 
help to other employers. Gold Dust was insured by SAIF at the 
time of the injury. The claimant was working as a temporary 
employe at Cornett Lumber Company when he was injured. 
On July 7, 1986, he went to work for Cornett, which is insured 
by Liberty. Claimant first sought medical treatment for the 
June 27 injury on July 8, 1986. In the medical forms that he 
filled out, he named Cornett, rather than Gold Dust, as his 
employer at the time of the injury. Consequently^ claimant's 
medical providers reported the claim to Liberty, Gprnett's 
insurer. Liberty paid interim compensation f rom J u l y l l unt i l 
August 29, 1986, when i t formally denied responsibility. It 
continued to pay compensation unt i l September 26. Claimant 
also filed a workers' compensation claim against Gold Dust. 
SAIF did not pay interim compensation. 

On August 29,1986, Liberty requested an order under 
ORS 656.307 determining responsibility for the claim. Liberty 
notified SAIF of its request. SAIF took no action and did not 
respond to requests by the Workers' Compensation Division 
to explain the status of the claim unt i l October 17, 1986, when 
it formally accepted the injury as disabling. SAIF then made a 
lump sum payment directly to the worker for interim compen
sation and temporary total disability for the period f rom July 
11 to September 26, 1986. SAIF did not inform Liberty of the 
payment. As a consequence of SAIF's actions, the claimant 
received double payments for that period. 

In September, 1987, Liberty requested an order from 
732 Liberty Northwest Ins. Corp. v. SAIF 

the department requiring SAIF to reimburse it $2,138. The 
department denied the request for compensation on the 
ground that i t lacked authority to order reimbursement with
out an ORS 656.307 order. Liberty requested a hearing. After 
the hearing, the department denied reimbursement for the 
compensation that Liberty had paid from July 11 to August 
29, 1986. I t did, however, order SAIF to reimburse Liberty 
$777.64 for payments made by Liberty after its denial through 
September 26. 

The issue is whether the department has the author
ity to order SAIF to reimburse Liberty for the interim com
pensation that i t paid. Liberty argues that the department has 
the authori ty under ORS 656.3072 to order adjustments 

- Former O R S 656.307( 1) provided: 

"Where there is an issue regarding: 

"(a) Which of several subject employers is the true employer of a claimant 
worker; , v 

"(b) Which of more than one insurer of a certain employer is responsible ffw 
payment of compensation to a worker; 

"(c) Responsibility between two or more employers or their insurers involv
ing payment of compensation for two or more accidental injuries; or 

"(d) .Joint employment by two or more employers, 

"the director shall, by order, designate who shall pay the claim, if the claim is 
otherwise compensable. Payments shall begin in any event as provided in O R S 
fi.r)6.202(4). When a determination of the responsible paying party has been made, 
the director shall direct any necessary monetary adjustment between the parties 
involved. Any failure to obtain reimbursement from an insurer or self-insured 
employer shall be recovered from the Administrative Fund." 
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between insurers in cases where responsibility is an issue. 
SAIF contends that that statute does not provide authority, 
because a determination of responsibility must be made by the 
department before there is authority to order reimbursement. 

Liberty invoked the ORS 656.307 process by f i l ing a 
request for a determination of responsibility under that stat
ute. I t turned out not to be necessary for the department to 
make a de te rmina t ion of responsibil i ty, because S A I F 
accepted responsibility for the claim before a determination 
was made. We conclude that the fact that the department did 
not make the responsibility determination itself does not pre
clude i t f rom ordering monetary adjustments between insur
ers. The pertinent language of the statute provides that 
"[w]hen a determination of the responsible paying party has 

Cite as 99 Or App 729 (1989) 733 

been made, the department shall direct any necessary mone
tary adjustment * * *." ORS 656.307(3). (Emphasis supplied.) 
The statute does not require that the department make the 
determination of responsibility before adjustments may be 
ordered, but merely that a determination be made. Here, a 
determinat ion of responsibili ty was made when SAIF 
accepted responsibility.'1 

Statutes should be construed with a view to effecting 
the overall policy that they are intended to promote. Wimer v. 
Miller, 235 Or 25, 30, 383 P2d 1005 (1963). Our interpretation 
of ORS 656.307 is consistent with the policy of the workers' 
compensation law to encourage employers and insurers to 
take a pay-and-then-ask approach to claims, ORS 656.262; to 
require cooperation between insurers, OAR 436-60-180(4), (5) 
and (11) and OAR 436-60-200; to provide sanctions for delay 
or unreasonable denial in the payment of benefits, ORS 
656.262(10) and ORS 656.382(1); and to discourage double 
recovery of benefits by claimants. ORS 656.210. We hold that 
the department has the authority to order SAIF to reimburse 
Liberty for the interim compensation that i t paid. 

Reversed and remanded with instructions to order 
respondent to reimburse petitioner $1,360.87. 

3 The administrative rules also do not require that the determination of responsi
bility be made by the department. OAR 436-60-190(2) does not make direction of an 
adjustment contingent on an order, but on the fact that the responsible paying party 
has been determined. In OAR 436-60-190(4), it is recognized that parties may deter
mine between themselves who the responsible party is and, thereafter, a monetary 
adjustment may be made. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 
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H E M P E L , 
Petitioner, 
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SAIF CORPORATION et al, 
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Argued and submitted September 18,1989. 

Thomas Cary, Eugene, argued the cause for petitioner. 
W i t h him on the brief was Coons & Cole, P.C., Eugene. 

John T . Bagg, Assistant Attorney General, Salem, argued 
the cause for respondents. W i t h him on the brief were Dave 
Frohnmayer, Attorney General, and Virginia L . Linder, Solic
itor General, Salem. 

Before Joseph, Chief Judge, and Newman and Deits, 

Claimant seeks review of a Workers' Compensation 
Board order dismissing her claim. The Board ruled that she 
had not established good cause for failing to request a hearing 
within 60 days after the denial of her claim. ORS 656.319(1). 
We af f i rm, but on a ground different from the-Board's. 

Claimant was employed as a lumber grader in Bend 
during 1985 and 1986. In 1985, she noticed a pain in her right 
wrist. I n January, 1986, she noticed a sharp increase in the 
pain. She reported the problem to the plant nurse and was 
treated. She missed no work. She was discharged in May, 
1986, for reasons unrelated to her wrist. She was diagnosed as 
having tenosynovitis in June, 1986. Her doctor filed a report 
wi th SAIF in July, 1986, and she began receiving interim 
compensation. SAIF sent claimant a letter dated September 4, 
1986, denying compensability. Claimant knew that a request 
for hearing had to be filed wi th the Board no later than 60 days 
from the date of the denial. The 60th day would be November 
3, but she calculated that the 60th day would be November 4. 
On October 30, 1986, she wrote a letter to the Board request
ing a hearing. Instead of mailing i t , she gave the letter to a 
fr iend to deliver personally to the Board on November 4,1986. 
The friend did not get to Salem on that day but mailed the 
letter on November 5. I t was received by the Board on 
November 7. 

Judges. 

JOSEPH, C. J. 

Aff i rmed. 

70 Hempel v. SAIF 

J O S E P H , C . J . 
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The referee concluded that claimant's miscalculation 

of the last day of the period was the cause of the untimely 
filing and was not excusable; the Board concluded that the 
friend's failure to deliver the request on November 4 was 
dispositive and that i t was not excusable neglect. 

Claimant has the burden to establish good cause for 
failure to file timely. Anderson v. Publishers' Paper Co., 93 Or 
App 516, 518, 763 P2d 398 (1988). Good cause in this context 
means "mistake, inadvertence, surprise or excusable neglect," 
as those terms are used in ORCP 71B(1). Barr v. EBI Com
panies, 88 Or App 132,137 n 4, 744 P2d 582 (1987). We agree 
that claimant did not show good cause for filing her request 
after the 60-day time period had expired, but we do not agree 
with the Board. Claimant failed to show good cause for mis
calculating the f i l ing deadline as November 4, instead of 
November 3. I t does not matter why her friend did not mail 

Cite as 100 Or App 68 (1990) 71 

the notice until November 5, because the notice would have 
been late had she delivered i t on the day on which she was told 
to deliver it, November 4. 

Claimant knew that the notice had to be filed within 
60 days of the date after the denial. No one and no thing led 
her to believe anything different, and no supervening event 
occurred to cause her to miscalculate. Cf. Voorhies v. Wood, 
Tatum, Mosser, 81 Or App 336, 725 P2d 405, rev den 302 Or 
342 (1986) (claimant misled by insurer's representative). 

Affirmed. 

102 January 17, 1990 No. 7 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

GORDINEER, 
Appellant, 

v. 
B E L L O T T I et al, 

Respondents. 

(16-88-04775; CA A50175) 

Appeal f rom Circuit Court, Lane County. 

Pierre Van Rysselberghe, Judge. 

Maurice Merten, Judge. 

Argued and submitted September 11,1989. 

David C. Force, Eugene, argued the cause and filed the 
briefs for appellant. 

Randall Thwing, Eugene, argued the cause for respondent 
Alice Bel lot t i dba H & B Trucking. On the brief were Sidney E. 
Thwing, and Thwing & Thwing, Eugene. 
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John R. Faust, Jr., Por t l and , argued the cause for 

respondent Insurance Company of Nor th America, a foreign 
corporation. On the brief were Mildred J. Carmack, James G. 
Huegli, and Schwabe, Williamson & Wyatt , Portland. 

Before Joseph, Chief Judge, and Newman and Deits, 
Judges. 

JOSEPH, C. J. 

November 15, 1988, judgment for defendant Bellott i 
vacated; September 30, 1988, judgment dismissing claim 
against defendant Bellot t i reversed and remanded; judgment 
of dismissal for I N A affirmed. 

104 Gordineer v. Bellotti 

J O S E P H , C. J . 

In 1979, p la in t i f f sustained an injury while working 
for H & B Trucking. Insurance Company of North America 
( INA) , H&B' s workers' compensation carrier, accepted his 
claim and paid temporary total disability for almost two years, 
at which time defendants told him that his benefit rate would 
be reduced and that an additional amount would be held to 
recover an alleged overpayment. On appeal, the Workers' 
Compensation Board found that he had been a part-time 
employee and allowed the offset for overpayment. We 
aff irmed without opinion. Gordineer v. H&B Trucking et al, 63 
Or App 382, 663 P2d 1313 (1983).1 

I n 1987, p la in t i f f sought an own-motion action by the 
Board, ORS 656.278, to modify its former finding that he had 
been a part-time employe at the time of the injury and to 
reinstate the original temporary total disability benefit rate. 
The Board declined. He then filed this declaratory judgment 
action in which he alleged that defendant Bellott i had been a 
co-owner of H & B Trucking wi th Cecil Hunt and that, after 
Hunt 's death in 1981, she became sole owner. He alleged that, 
as a result of her "false, fraudulent and perjurious" testimony 
and business records submitted in the compensation hearing, 
he had lost compensation and had suffered emotional distress. 
He sought a declaration that his action was not subject to the 
exclusive workers' compensation remedy and that he was 
entitled to damages. 

On September 30, 1988, a judgment of dismissal for 
failure to prosecute, ORCP 54B(3), was entered on p l a in t i f f s 
claims against Bellot t i . P la in t i f f and Bellotti agree that the 
judgment was entered in error, because pla int i f f had in fact 
served her wi th a summons and complaint and, on September 
29, she had filed a motion to, dismiss that was pending on the 
date of dismissal. On October 21, the tr ial court granted INA's 
motion to dismiss and entered a judgment pursuant to ORCP 
67B. On October 31, p la in t i f f filed a notice of appeal f rom the 
judgments of September 30 and October 21. On November 15, 

1 Plaintiff entered into a stipulated settlement regarding an alleged psychiatric 
condition in July, 1985, which also increased unscheduled permanent partial disability 
on his accepted claim. 
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the trial court entered a purported judgment granting Bel-
lotti's motion to dismiss. Plaint i f f then attempted to file a 
supplemental notice of appeal to include that judgment. 2 

Pla in t i f f s October 31 notice of appeal deprived the 
trial court of jurisdiction to enter the November 15 judgment 
on Bellotti's motion to dismiss. ORS 19.033. That judgment is 
a nullity and is vacated. 

Bellotti argues that the September 30 judgment was a 
judgment without prejudice, ORCP 54B(4), and that, there
fore, it was not appealable. That argument has been answered 
contrary to her position. Gearhart v. Employment Division, 99 
Or App 601, P2d (1989). She also contends that the 
judgment is not appealable, because pla in t i f f failed to move to 
set it aside pursuant to ORCP 71, which permits a t r ia l court 
to relieve a party from a judgment because of mistake, inad-
vertance, surprise or excusable neglect. Al though, in an 
instance like this, a Rule 71 motion would be a more efficient 
use of judicial resources, neither the rules nor the appeal stat
utes require a motion before an appeal may be taken. The 
judgment was entered due to error, and we reverse and remand 
as to Bellot t i . 3 

Plaint i f f argues that the tr ial court erred in declaring 
that his claim against I N A was subject to the exclusivity 
provisions of ORS 656.018.4 His position is that the wrongs 
alleged in this action did not arise out of his compensable 
injury but, rather, were post-injury intentional torts for which 
he can bring a civil action. Plaint i f f states the issue too nar
rowly. I t is not whether the wrongs arose out of his compensa
ble injury or were post-injury, but whether they were matters 
106 Gordineer v. Bellotti 

"concerning a claim," for which the decision and review provi
sions of workers ' compensation law are exclusive. ORS 
656.704(3); ORS 656.708; SAIF v. Johnson, 99 Or App 64, 67, 
781 P2d 374 (1989); Hayden v. Workers' Compensation Dept., 
77 Or App 328, 713 P2d 612 (1986); SAIF v. Harris, 66 Or App 
165, 672 P2d 1384 (1983), rev den 298 Or 334 (1984). 

P la in t i f f relies on Crosby v. SAIF, 73 Or App 372, 699 
P2d 198 (1985), in which the plaint i f f alleged that the defen
dants had conspired to divest him unlawfully of his right to 
workers' compensation benefits and to terminate him 
unlawfully. P la in t i f f misunderstands Crosby. There was no 

2 On February 24, 1989, we ordered the appeal to proceed on the original notice. 
3 We do not reach plaintiffs assignment of error that the trial court erred in 

dismissing his claim against Bellotti on his motion to dismiss. 
4 O R S 656.018(l)(a) provides: 

"The liability of every employer who satisfies the duty required by O R S 
6.r)6.017(l) is exclusive and in place of all other liability arising out of compensable 
injuries to the subject workers, the workers' beneficiaries and anyone otherwise 
entitled to recover damages from the employer on account of such injuries or 
claims resulting therefrom, specifically including claims for contribution or 
indemnity asserted by third persons from whom damages are sought on account of 
such injuries, except as specifically provided otherwise in O R S 656.001 to 
656.794." 
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issue in that case about the exclusivity of the workers' com
pensation procedures. SAIF's contention (which we rejected) 
was that, because the p la in t i f f s allegations arose out of his 
termination after he had fi led a workers' compensation claim, 
the remedies for discrimination under ORS chapter 659 were 
exclusive. More fundamentally, the misconduct alleged in 
Crosby had nothing to do wi th the disposition of the p la in t i f f s 
compensation claim. 5 

Here, in contrast, p la int i f f alleges damages that arose 
directly out of a workers' compensation proceeding in which 
the amount of compensation was in issue. He alleged that 
Bellot t i furnished false and perjured testimony and evidence 
in the hearing at which the overpayment claim was in issue 
and that, as a result of that, he suffered a loss of temporary 
total disability benefits to which he was entitled. 6 Attacking a 
claim for general and punitive damages in addition to a claim 

Cite as 100 Or App 102 (1990) 107 

for loss of compensation does not alter the nature of his cause 
of action. He seeks to overturn a workers' compensation deci
sion, and the trial court was correct in holding that the reme
dies in the workers' compensation law are exclusive.7 

Pla in t i f f argues that he is without any recourse, 
because the Board considers that i t is without jurisdiction to 
issue any own-motion order that would overturn an earlier 
decision. See ORS 656.278(5). Plaint iff misstates the Board's 
order on his request for exercise of own-motion jurisdiction. 
The Board did not conclude that it was without jurisdiction. 
Rather, i t declined to exercise that jurisdiction to disturb a 
decision rendered by the referee and affirmed by the Board 
and this court. 8 

Plaint i f f also seems to contend that, i f he does not get 
the relief that he seeks f rom the tribunal with jurisdiction, 

5 Plaintiff is not aided by Nicholson v. Blachly, 305 Or 578, 753 P2d 955 (1988), 
where the Supreme Court held that the workers' compensation exemption from lia
bility for an employer and the employer's insurer did not extend to vocational 
rehabilitation organizations that had contracted to provide assistance under the 
Workers' Compensation Law. In our opinion in Nicholson, we had held that the 
plaintiff could not pursue his contract and tort claims against his employer, Nicholson 
u. Blachly, 86 Or App 645, 740 P2d 220 (1987), because the Workers' Compensation 
Department has jurisdiction over all matters concerning claims. On review in the 
Supreme Court, the plaintiff abandoned his claim against the employer. 

6 Plaintiff is unclear as to what tort he alleged. As his counsel stated at oral 
argument, the conduct was "fraud, deceit or whatever you want to call this kind of 
conduct * * *." In his complaint, plaintiff states conclusorily that he was damaged by 
INA's "fraud and misrepresentation" but he does not allege facts that show that INA 
conspired or participated in preparing the allegedly false testimony and evidence. 
Insofar as plaintiffs complaint states facts, it alleges perjury on the part of Bellotti. 
Perjury is not an intentional tort in and of itself, but it may constitute fraud intrinsic 
in a proceeding. See O.-W.R. & N. Co. v. Reid, 155 Or 602, 609, 65 P2d 664 (1937). 

7 Plaintiff contends that the circuit court could not dismiss the case, because he is 
entitled to a declaration of his rights under O R S 28.020. See Lewis v. Miller, 197 Or 
354, 251 P2d 876 (1952); Reynolds v. State Board of Naturopathic Exam., 80 Or App t, 
438, 722 P2d 739 (1986). However, the requirement that the circuit court make a 
declaration, as opposed to dismissing an action, is not applicable in this situation, 
where the court is without jurisdiction to consider the subject matter as to which a 
declaration is sought. 

* We note that Oregon courts have declined to overturn judgments on the basis of 
intrinsic fraud in a proceeding, acknowledging that there must be an end to litigation. 
See Larson v. Heintz Const. Co. et al, 219 Or 25, 345 P2d 835 (1959); Watson v. State 
of Oregon, 71 Or App 734, 737,694 P2d 560 (1984), petition for review withdrawn 299 
Or 204 (1985). 



Van Natta's 684 
that is, the Board, i t cannot be said to be the sole source of 
relief. The fact that an exclusive tribunal 's decision has 
become f inal does not mean that another tribunal therefore 
obtains jurisdiction. Just because p la in t i f f s only recourse was 
the workers' compensation system does not mean that he had 
no recourse. 

November 15, 1988, judgment for defendant Bellotti 
vacated; September 30, 1988, judgment dismissing claim 
against defendant Bellotti reversed and remanded; judgment 
of dismissal for INA affirmed. 

198 " January 17, 1990 No. 21 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Juanita J. Morrow, Claimant. 

MORROW, 
Petitioner, 

v. 
PACIFIC U N I V E R S I T Y et al, 

Respondents. 
(86-06758; CA A50479) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted September 18, 1989. 

Karen M . Werner, Eugene, argued the cause and fi led the 
brief for petitioner. 

Kate Waldo, Assistant Attorney General, Salem, argued 
the cause for respondents. W i t h her on the brief were Dave 
Frohnmayer, Attorney General, Virginia L . Linder, Solicitor 
General, and Christine Chute, Assistant Attorney General, 
Salem. 
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DEITS , J. 

Reversed and remanded for further proceedings not incon
sistent w i th this opinion. 

200 Morrow v. Pacific University 

D E I T S , J . 

Claimant seeks review of an order of the Worker's 
Compensation Board upholding SAIF's denial of her claim for 
compensation. She argues that the Board erred in holding that 
her claim is for an occupational disease rather than an occupa
tional injury and that, under either standard, her condition is 
compensable. We reverse and remand. 

Claimant, age 58, was employed by Pacific University 
as an office manager in its optometry clinic. She had worked 
there for seven years. She had surgery in 1977 to clip a rup-
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tured brain aneurysm. Six months later, a fall caused the clip 
to loosen, and she underwent surgery again. She sought no 
further medical treatment for the aneurysm. Since the time of 
that surgery, she has suffered nausea, headaches, high blood 
pressure and occasional light-headedness. 

On January 21,1986, claimant was told by her super
visor that her job title was going to be changed from "office 
manager" to "operational supervisor." She was unhappy with 
the change and viewed it as a demotion. Later the same day, 
her supervisor and one of the university's vice presidents met 
with her to discuss some variances between bookkeeping 
entries and actual deposits. She was not accused of theft. 
However, after interviewing her, the supervisor told her that 
she was being suspended immediately without pay for mis
management. Claimant was very upset by the events of the 
day and left immediately. She has difficulty remembering 
what happened that night and the next day, but she appar
ently became disoriented, missed her bus stop on the way 
home and did not know whether it was day or night. The next 
evening, her apartment manager found her in a confused state 
and took her to a hospital. The examining doctor stated in his 
report that she had complained of a severe headache and 
nausea and that she was lethargic, but oriented. She was hos
pitalized from January 23 to January 30,1986. 

The medical experts were not able to provide a cer
tain diagnosis. Dr. Smith, claimant's treating neurosurgeon, 
believed that there were several possible explanations. He 
thought that the most likely causes of her condition were an 
unwitnessed seizure or a hysterical disassociative state. Smith 
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indicated that the earlier brain injury made her more suscepti
ble to seizure activity and that her state when she was admit
ted to the hospital was consistent with a seizure. The other 
potential causes that he thought were somewhat likely were a 
disassociative state or a transient global amnesia. He testified 
that it is a reasonable medical probability that the emotional 
stress from the job incident was connected to a seizure or 
disassociative state and that, if what she suffered was a global 
transient amnesia, the emotional trauma could only have 
played a minor role. Dr. Brown, another neurologist who 
reviewed claimant's medical file in June, 1986, thought that 
the angiogram taken at the time of the incident indicated the 
possibility of two distinct aneurysms. He did not believe that 
there could be a relationship between the earlier ruptured 
brain aneurysm, claimant's stress from the incident at work 
and the disability. 

The referee concluded that the medical evidence was 
based on presumptions and guesses that would not support a 
conclusion that claimant's condition is compensable. The 
Board affirmed the referee, but on a different ground. It held 
that claimant's condition, which it identified as a "brain 
aneurysm and its sequela [sic]," is an occupational disease 
rather than an occupational injury. It then concluded that 
claimant had not proved that her work activities were the 
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major contributing cause of her disability and, that, therefore, 
she had not established a compensable occupational disease. 

Claimant first argues that the Board erred in con
cluding that her claim should be treated as an occupational 
disease claim rather than an injury claim.1 We agree. Oregon 

} has adopted the distinction between an "injury" and a "dis
ease" explained in I B Larson, Worker's Compensation Law § 
41:31: 

" '* * * What set[s] occupational diseases apart from acci
dental injuries [is] both the fact that they can[not] honestly be 

202 - Morrow v. Pacific University 

said to be unexpected, since they [are] recognized as an inher
ent hazard of continued exposure to conditions of the particu
lar employment, and the fact that they [are] gradual rather 
than sudden in onset.* * *' " 

James v. SAIF, 290 Or 343, 348, 624 P2d 565 (1980); Donald 
Drake Co. v. Lundmark, 63 Or App 261, 266, 663 P2d 1303 
(1983), rev den 296 Or 350 (1984). 

The Board concluded that that test was satisfied: 
"Here, claimant underwent a rather high degree of on-the-

job stress on January 21, 1986. Within a span of only a few 
hours, her job title was changed which she viewed as a demo
tion, and later she was given an immediate suspension under 
accusation of mismanagement. Moreover, she had recently 
sought medical attention for high blood pressure and was 
treated with a diuretic for several days. Considering the 
unusually stressful events of January 21, 1986 coupled with 
the recent treatment for high blood pressure, we find that 
claimant's aneurysm and resulting amnesia [sic] was not 
unexpected. 

"Moreover, the aneurysm condition was not sudden in 
onset. Although claimant was emotionally upset following her 
job suspension on January 21,1986, she left work in no appar
ent physical distress. She caught a bus and rode it to her 
apartment. That evening she spoke on the telephone with a 
friend. Some time between the time of that telephone call and 
the next evening, she became disoriented and lost track of 
time. On January 23, 1986, she was taken to a hospital. We 
find that the onset of claimant's aneurysm condition was not 
'sudden.' 

"Accordingly, in our view, the present case should be ana
lyzed as a claim for occupational disease, rather than for 

} injury." (Emphasis supplied.) 

The Board's conclusion that claimant's recent prob
lems with high blood pressure made her condition "not unex
pected" is in error. There is no evidence that high blood 
pressure or the problems claimant suffered on January 21 
were risks inherent in her work. See O'Neal v. Sisters of Provi
dence, 22 Or App 9, 537 P2d 580 (1975). Although she appar-

' It is unclear whether claimant initially filed the claim as an occupational disease 
or as an occupational injury. On the claim form, she indicated that the claim was for a 
"brain aneurism [sic] and seizure." S A I F acknowledged the claim "for an industrial 
injury to your brain" and denied her "condition diagnosed as brain aneurysm." At the 
hearing, claimant's attorney stated that she was not seeking compensation for the pre-

s existing aneurysm, but for the episode for which she was hospitalized in 1986. 
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ently did suffer from stress, there is no evidence that her work 
duties subjected her to ongoing stress. Since the time of her 
brain surgeries in 1977, she had sought no medical treatment 
for that condition. The Board's conclusion that claimant's 
Cite as 100 Or App 198 (1990) 203 

problems in January were not unexpected is not supported by 
substantial evidence. 

We next consider the Board's conclusion that claim
ant's condition did not occur suddenly. In order to be consid
ered "sudden," a condition must occur "during a short, 
discrete period, rather than over a long period of time." Don
ald Drake Co. u. Lundmark, supra, 63 Or App at 266. It is not 
necessary that the injurious event be an instantaneous hap
pening with a traumatic, sudden cause. The Board's conclu
sion that claimant's condition was not sudden is also not 
supported by substantial evidence. 

Accordingly, we conclude that the Board erred in 
considering claimant's claim as being for an occupational dis
ease. On remand, the Board should view the claim as one for 
an injury and determine if claimant's job was a material con
tributing cause of her disability. Harris v. Albertson's Inc., 65 
Or App 254, 257, 670 P2d 1059 (1983). 

Reversed and remanded for further proceedings not 
inconsistent with this opinion. 
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R I G G S , J . 

Claimant seeks review of a Workers' Compensation 
Board third party order, challenging the Board's method of 
distributing the proceeds from the settlement of his third 
party claim. We review for substantial evidence and errors of 
law and affirm. 

Claimant was injured on a third party's premises 
while performing his work duties. Liberty Northwest Mutual 
(Liberty), employer's insurer, accepted the claim. It then 
requested that claimant elect either to pursue his third party 
action himself or to assign it to Liberty. ORS 656.583. Lib
erty's election notice, sent to claimant by certified mail in 
March, 1986, stated: 

"This letter will constitute an election notice. You have 
two alternatives: You may elect to recover damages yourself or 
you may elect to sign [sic] your third party rights to [Liberty]. 
If you assign your rights to [Liberty], or do not elect at all, you 
lose all rights and voice in the handling and settlement of this 
claim. You have 60 days by law to advise us in writing as to 
whether or not you will pursue the third party action your
self." (Emphasis in original.) 

Claimant did not respond to the letter. In February, 1987, 
Liberty sent another letter stating that it assumed that claim
ant was assigning his third party rights and that Liberty 
should pursue the action itself. In several later contacts with 
Liberty, claimant indicated that he did not wish to pursue the 
action himself. He stated that he had pursued an earlier, sim
ilar third party claim himself and had recovered only $500 and 
that it had been a "big hassle." 

Liberty reached a tentative settlement with the third 
party. It asserted a lien, O R S 656.580, that exceeded the 
amount of the settlement. Consequently, under O R S 
656.591(2), claimant would receive none of the proceeds. The 
third party refused to execute the settlement agreement with
out claimant's consent, which claimant withheld. Liberty 
petitioned the Board for a third party order resolving the 
dispute pursuant to O R S 656.587.1 

230 Harvey v. Lou Surcamp Logging 

' At issue was whether the proceeds should be dis
tributed under O R S 656.591(2) or ORS 656.593(1). Liberty 
contended that claimant's failure to notify it within 60 days of 
the election notice, as required by ORS 656.583, operated to 
assign his third party claim to Liberty as a matter of law and 
that the proceeds of the settlement of that claim should there-

1 Liberty asserts that the Board had jurisdiction of this dispute under O R S 
656.587, which provides, in pertinent part: 

"Any compromise by the worker or other beneficiaries or the legal represen
tative of the deceased worker of any right or action against an employer or third 
party is void unless made with the written approval of the paying agency or, in the 
event of a dispute between the parties, by order of the board." 

O R S 656.587 does not confer jurisdiction in this situation, because it applies to a 
compromise "by the worker or other beneficiaries or the legal representative of the 
deceased worker." The compromise at issue was negotiated by Liberty. The Board did 
have jurisdiction, however, under O R S 656.704(1), because this dispute involves "mat
ters concerning a claim." See EBI u. Cooper, 100 Or App , P2d (1990). 



Van N a t t a ' s 689 
fore be distributed under O R S 656.591(2). Claimant con
tended that the election was invalid, because he did not clearly 
understand his rights and was fearful that he would lose his 
medical coverage if he elected to pursue the third party claim 
himself. Therefore, he argued, the proceeds should be dis
tributed according to ORS 656.593, as if he had pursued the 
action himself. Under that distribution he would receive one 
third of the proceeds from the settlement after deduction of 
costs and attorney fees. 

The Board held that claimant had effectively 
assigned his claim because he did not wish to pursue it himself, 
that the assignment was valid and that the proceeds should 
therefore be distributed under ORS 656.591(2). In reaching its 
conclusion, the Board considered the election form sent to 
claimant, a statement claimant made to Liberty's claim repre
sentative that he did not wish to "mess with" a third party 
action and several interoffice documents noting similar com
munications. The only contrary evidence was claimant's affi
davit, which the Board found provided only weak support for 
his argument that he did not understand the implications of 
an assignment and was fearful of losing medical benefits. The 
Board's determination is supported by substantial evidence. 

Affirmed. 
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E D M O N D S , J . 

E B I seeks review of a Workers' Compensation Board 
order that held that claimant was entitled to rescind his elec
tion, made pursuant to ORS 656.591, to assign his third party 
action to E B I and that the proceeds of the third party settle
ment should be redistributed pursuant to ORS 656.593(1).' 
We affirm. 

C l a i m a n t suffered a compensable injury in 
November, 1981. In June, 1982, he was involved in an off-the-
job accident that caused increased pain and new symptoms. 
He pursued an aggravation claim and elected to assign his 
third party rights arising from the accident to E B I , pursuant 
to ORS 656.591.2 E B I settled that action in April, 1986, and 
Cite as 100 Or App 246 (1990) 249 

the proceeds were distributed pursuant to ORS 656.591(2). In 
the distribution, claimant received nothing. 

In October, 1987, claimant petitioned the Board for a 
third party order pursuant to ORS 656.593 to redistribute the 
recovery in the third party action. Claimant contended that 
E B I had induced him to assign his claim by fraud or misrepre
sentation. The Board concluded that the assignment was 

1 O R S 656.593(1) provides: 

"(1) If the worker or the beneficiaries of the worker elect to recover damages 
from the employer or third person, notice of such election shall be given the paying 
agency by personal service or by registered or certified mail. The paying agency 
likewise shall be given notice of the name of the court in which such action is 
brought, and a return showing service of such notice on the paying agency shall be 
filed with the clerk of the court but shall not be a part of the record except to give 
notice to the defendant of the lien of the paying agency, as provided in this section. 
The proceeds of any damages recovered from an employer or third person by the 
worker or beneficiaries shall be subject to a lien of the paying agency for its share 
of the proceeds as set forth in this section and the total proceeds shall be dis
tributed as follows: 

"(a) Costs and attorney fees incurred shall be paid, such attorney fees in no 
event to exceed the advisory schedule of fees established by the board for such 
actions. 

"(b) The worker or the beneficiaries of the worker shall receive at least 33-1/3 
percent of the balance of such recovery. 

"(c) The paying agency shall be paid and retain the balance of the recovery, 
but only to the extent that it is compensated for its expenditures for compensa
tion, first aid or other medical, surgical or hospital service, and for the present 
value of its reasonably to be expected future expenditures for compensation and 
other costs of the worker's claim under O R S 656.001 to 656.794. Such other costs 
include assessments for reserves in the Insurance and Finance Fund, but do not 
include any compensation which may become payable under O R S 656.273 or 
656.278. 

"(d) The balance of the recovery shall be paid to the worker or the benefici
aries of the worker forthwith. Any conflict as to the amount of the balance which 
may be retained by the paying agency shall be resolved by the board." 
2 O R S 656.591 provides: 
"(1) An election made pursuant to O R S 656.578 not to proceed against the 
employer or third person operates as an assignment to the paying agency of the 
cause of action, if any, of the worker, the beneficiaries or legal representative of 
the deceased worker, against the employer or third person, and the paying agency 
may bring action against such employer or third person in the name of the injured 
worker or other beneficiaries. 

"(2) Any sum recovered by the paying agency in excess of the expenses incurred 
in making such recovery and the amount expended by the paying agency for 
compensation, first aid or other medical, surgical or hospital service, together with 
the present worth of the monthly payments of compensation to which such worker 
or other beneficiaries may be entitled under O R S 656.001 to 656.794, shall be paid 
such worker or other beneficiaries." 
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invalid and ordered redistribution of the proceeds as if claim
ant had maintained his own third party action pursuant to 
ORS 656.593. 

Although it is not raised by the parties, we decide as a 
threshold issue whether the Board had jurisdiction and the 
authority to order that claimant's election be rescinded and 
the proceeds be redistributed. This dispute involves "matters 
concerning a claim under ORS 656.001 to 656.794," because 
the worker's right to receive compensation is directly in issue. 
ORS 656.704(1), (3). The paying agency's right to distribution 
of third party recoveries is derived from its responsibility for 
compensation, and the amount distributed is determined in 
part by the amount of compensation paid. See Schlect v. SAIF, 
60 Or App 449, 455, 653 P2d 1284 (1982). ORS 656.591 gives 
the Board jurisdiction over the parties and the subject matter 
of an election by a worker to assign his third party claim to a 
paying agency. The Board's authority to order rescission of an 
election fraudulently obtained flows from the exercise of that 
jurisdiction, because an election that was induced by fraud is, 
in fact, no election. 

The Board stated: 
"In Ebbtide Enterprises v. Tucker, 303 Or 459, 464[, 738 

P2d 914] (1987), the Court held that, in order to support a 
recision of an earlier acceptance, the insurer must show that 
the decision to accept the claim 'could reasonably have been 
affected' if the true facts had been known. The insurer is not 
required to show that it in fact would have denied the claim 
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with the correct information. Newport Elks Club v. Hays[, 92 
Or App 604, 607, 759 P2d 327, rev den 307 Or 245 (1988)].' 

"Applying this standard to the third party matter before 
us, we conclude that claimant need only show that the election 
form was misleading and that his decision to assign his rights 
to the paying agency 'could reasonably have been affected' if 
the true facts had been known. Claimant need not prove that 
he was, in fact, misled into assigning his third party action to 
the paying agency. See Newport Elks Club v. Hays, supra, 92 
Or App at 607. 

"We find that the election form is misleading. Option 'A' 
and Option 'B', read together, strongly imply that in order to 
continue receiving benefits under his compensable claim, 
claimant had to elect Option 'B'. Both parties agree that this 
is not a correct statement of the law. Moreover, it is readily 
apparent that claimant's election could have been influenced 
by the knowledge that he did not need to assign his third 
party action to the paying agency in order to continue to 
receive his workers' compensation benefits.^ We conclude 
that, absent a defense on the part of the paying agency, claim
ant is entitled to rescind his prior election." (Emphasis sup
plied.) 

E B I does not argue that the Board applied the wrong 
3 Although the emphasized wording is confusing, in the context of all of the 

Board's findings, we understand the sentence to say that, //claimant had known that 
he did not need to assign his claim in order to continue to receive benefits, his election 
might have been different. 
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legal standard when it held that the claimant must show that 
his election could reasonably have been affected by the mis
leading language in the notice. Rather, it argues that the 
Board erred in refusing to resolve an underlying credibility 
dispute between claimant and the claims representative and 
in basing its decision on the language of the election form, 
because claimant did not rely on it. It points to the fact that 
claimant called petitioner after receiving the election form 
notice. Petitioner's claims representative and claimant dis
agree about what the representative said in that conversation. 
Petitioner suggests that OAR 438-11-045(2), which provides 
that testimonial evidence in third party disputes shall be by 
"deposition, affidavit or written interrogatories," and ORS 

Cite as 100 Or App 246 (1990) 251 

656.593(3)4 require the Board to resolve the credibility dispute 
as a matter of law. 

Nothing in ORS 656.593(3) or OAR 438-11-045(2) 
prohibits the Board from considering the conflicting testi
mony of the claimant and the claims representative to be in 
equipoise or from relying on the election notice language as 
the determinative factor. There is substantial evidence to sup
port the Board's finding that the election notice could have 
affected claimant's election. Although claimant testified that, 
after receiving the election form, he called the claims repre
sentative and "asked what the letter meant," thereafter he 
signed the election form and returned it to petitioner. It is just 
as reasonable to infer that the conversation with the claims 
representative did not obviate the misleading language of the 
election form as it is to infer that it did. Therefore', the Board 
did not err. 5 

Affirmed. 

* ORS.656.593(3) provides: 

"A claimant may settle any third party case with the approval of the paying 
agency, in which event the paying agency is authorized to accept such a share of 
the proceeds as may be just and proper and the worker or the beneficiaries of the 
worker shall receive the amount to which the worker would be entitled for a 
recovery under subsections (1) and (2) of this section. Any conflict as to what may 
be a just and proper distribution shall be resolved by the board." 
s Petitioner's other arguments do not merit discussion. 
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252 January 29, 1990 No. 29 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Larry K. Rose, Claimant. 

M E R C E R I N D U S T R I E S et al, 
Petitioners - Cross-Respondents, 

u. 
R O S E , 

Respondent - Cross-Petitioner, 
and 

A M E R I C A N B U I L D I N G M A I N T E N A N C E et al, 
Respondents - Cross-Respondents. 

(86-16120, 86-03158; CA A51112) 

Judicial review from Workers' Compensation Board. 

Argued and submitted November 13, 1989. 

Patric J . Doherty, Portland, argued the cause for peti
tioners - cross-respondents. With him on the brief were E . 
Kimbark MacColl and Rankin, VavRosky, Doherty, MacColl 
& Mersereau, Portland. 

Karen M. Werner, Eugene, argued the cause and filed the 
brief for respondent - cross-petitioner. 

E r i c Roland Miller, Portland, argued the cause for 
respondents - cross -respondents. With him on the briefs was 
Terrall & Miller, Portland. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

E D M O N D S , J . 

Affirmed on petition; reversed and remanded on cross-
petition for further proceedings not inconsistent with this 
opinion. 

254 Mercer Industries v. Rose 

E D M O N D S , J . 

Mercer Industries seeks review of an order of the 
Workers' Compensation Board that assigned responsibility to 
it for claimant's condition. Claimant seeks cross-review of the 
Board's order that he was not entitled to employer paid attor
ney fees. We affirm without discussion on the petition1 and 
reverse on the cross-petition. 

Claimant initiated a hearing under former O R S 

' Detailing the facts that the Board relied on would not aid the Board or the bar. 
There is substantial evidence to support the Board's decision. 



Van N a t t a ' s 694 
-656.307 to determine whether American Building Mainte
nance (American) or Mercer was responsible for claimant's 
disability. Both employers agreed that claimant was entitled 
to compensation but disputed which was responsible for his 
present condition. Claimant took the position that his most 
recent employer, Mercer, was responsible on the ground that 
he had suffered a new injury. A finding that Mercer was 
responsible would entitle claimant to a higher time-loss rate 
and, in turn, greater compensation. The referee assigned 
responsibility to American and denied attorney fees to claim
ant. On review, the Board assigned responsibility to Mercer 
but refused to award attorney fees to claimant. The Board 
stated that SAIF v. Phipps, 85 Or App 436, 737 P2d 131 
(1987), had been overruled sub silentio by subsequent cases 
and, instead, relied on Short v. SAIF, 305 Or 541, 546-47, 754 
P2d 575 (1988), as support for its denial of fees. In Phipps and 
Petshaw v. Farm Bureau Ins. Co., 76 Or App 563, 569, 710 P2d 
781, rev den 300 Or 722 (1986), we held that the test to deter
mine if attorney fees should be awarded is whether claimant's 
attorney "actively litigated" the issue of responsibility. 

Short v. SAIF, supra, holds that there is no statutory 
provision for circuit court review of the Board's determination 
of attorney fees when the only compensation issue is the 
extent of disability, rather than whether a claimant's condi
tion was caused by an industrial injury. We do not read Short 
to overrule SAIF v. Phipps, supra, sub silentio. The Board also 
cited Cascade Corporation v. Rose, 92 Or App 663, 759 P2d 
1127 (1988); Hunt v. Garrett Freightliners, 92 Or App 40, 756 
P2d 1275 (1988); Wilson v. Geddes, 90 OR App 64, 750 P2d 
Cite as 100 Or App 252 (1990) _255 

1182, rev den 306 Or 156 (1988); and Anfora v. Liberty Commu
nications, 88 Or App 30, 744 P2d 265 (1987), for its conclusion 
that Phipps had been overruled. To the contrary, those cases 
apply Phipps and Petshaw, and the only differences are fac
tual. Phipps remains authoritative. See also Dilworth v. 
Weyerhaeuser Co., 95 Or App 85, 92, 767 P2d 484, rev den 307 
Or 658 (1989). Accordingly, we remand to the Board for a 
determination of whether claimant's attorney's participation 
constituted "active litigation" and for appropriate further 
proceedings. 

Affirmed on petition; reversed and remanded on 
cross-petition for further proceedings not inconsistent with 
this opinion. 
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288 January 24, 1990 No. 35 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Carol A. Fisher, Claimant. 

S A I F C O R P O R A T I O N et al, 
Petitioners, 

v. 
F I S H E R et al, 
Respondents. 

(87-12543, 87-15218; CA A48762) 

Judicial Review from Workers' Compensation Board. 
On respondent Fisher's motion to dismiss filed December 

21, 1988. 

Robert K . Udziela, and Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland, for respondent Fisher. 

No other appearances on motion. 

Before Rossman, Presiding Judge, and Newman and 
Edmonds, Judges. 

E D M O N D S , J . 

Motion to dismiss denied; judicial review dismissed on the 
court's own motion. 

290 SAIF v. Fisher 

E D M O N D S , J . 

Claimant has moved to dismiss SAIF's petition for 
judicial review as untimely. She argues that S A I F was required 
and failed to file an amended petition for judicial review. We 
deny claimant's motion but dismiss on our own motion, 
because there is no final order from which S A I F can seek 
review. 

On May 18, 1988, the Workers' Compensation Board 
issued an order reversing the referee and determining that 
claimant's condition was compensable. On June 9,1989, SAIF 
filed with the Board a " R E Q U E S T F O R A B A T E M E N T 
AND R E C O N S I D E R A T I O N . " On June 16,1988, SAIF filed a 
petition for judicial review. On June 17,1989, the Board issued 
an " O R D E R O F A B A T E M E N T " which, inter alia, stated, 
"To provide sufficient time to reconsider the request, we with
draw and abate our Order on Review in this case, effective this 
date." On July 20, 1989, the Board issued an " O R D E R 
W I T H D R A W I N G A B A T E M E N T O R D E R , " which, after 
noting that S A I F had filed a petition for judicial review before 
the Board had issued its order of abatement, stated: "We 
decline to withdraw our May 18,1988 Order on Review." SAIF 
did not thereafter file a new or amended petition for judicial 
review. 

Claimant has moved to dismiss on the ground that, 
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under ORS 183.482(6),' the June 17 abatement order triggered 
a requirement that S A I F file an amended petition, which it did 
not do. The significance of whether ORS 183.482(6) applies to 
workers' compensation cases is that it requires the filing of an 
amended petition for judicial review if an agency withdraws 
the original order for which judicial review was sought. If an 
amended petition is not filed, the petition must be dismissed 
Cite as 100 Or App 288 (1990) 291 

for lack of jurisdiction. Knapp v. Employment Division, 67 Or 
App 231, 677 P2d 738 (1984). In Fisher v. SAIF, 76 Or App 
656, 711 P2d 162 (1985), rev den 300 Or 605 (1986), we held 
that ORS 183.482(6) does apply to judicial review of workers' 
compensation decisions, because ORS 183.315(1) does not 
explicitly exclude it.2 However, it is not necessary to apply 
ORS 183.482(6) to decide this case. 

In the absence of a statutory provision limiting its 
authority to do so, an agency has plenary authority to decide 
matters committed to it by the legislature. That authority 
includes the authority to withdraw an order and to reconsider 
the decision embodied in the order. The Workers' Compensa
tion Board has been granted the authority by the legislature to 
decide claims. ORS 656.295. With one exception, there is 
nothing in ORS 656.295 limiting the power of the Board, after 
having issued a decision on a claim, to withdraw it. The excep
tion is in subsection (8) of ORS 656.295: 

"An order of the board is final unless within 30 days after 
the date of mailing of copies of such order to the parties, one of 
the parties appeals to the Court of Appeals for judicial review 
pursuant to ORS 656.298. The order shall contain a statement 
1 O R S 183.482(6) provides, in relevant part: 

"(6) At any time subsequent to the filing of the petition for review and prior 
to the date set for hearing the agency may withdraw its order for purposes of 
reconsideration. If any agency withdraws an order for purposes of reconsideration, 
it shall, within such time as the court may allow, affirm, modify or reverse its 
order. If the petitioner is dissatisfied with the agency action after withdrawal for 
purposes of reconsideration, the petitioner may file an amended petition for 
review and the review shall proceed upon the revised order." 

O R A P 5.35 implements O R S 183.482(6). The Board did not comply with the provi
sions of the rule when it issued its June 17 order withdrawing the May 18 order on 
review. 

2 The legislative history of House Bill 2900, Or Laws 1987, ch 884, making signifi
cant changes in the Workers' Compensation Law, may relate to the holding in Fisher. 
Section 12a of H B 2900 replaced certain provisions in O R S 656.298(6) regarding the 
scope of this court's review in workers' compensation cases with this provision: 
"Review shall be as provided in O R S 183.482(7) and (8)." The fact that H B 2900 
adopted specific subsections of O R S 183.482 is some evidence of legislative intent to 
exclude the application of the remaining subsections of O R S 183.482, including the 
one relevant here, O R S 183.482(6). That conclusion is bolstered by the fact that, as 
originally introduced, H B 2900 would have adopted O R S 183.482 in toto. H B 2900 was 
amended in committee to adopt only subsections (7) and (8). Senator Hill explained 
that "there is a lot in O R S 183.482 that is redundant and not appropriate to apply to 
this procedure—ORS 183.482 language is redundant to procedure provided in the 
workers' compensation law. The elements to be included are those contained in (7) and 
(8)." Tape Recording, Senate Committee on Labor, June 9, 1987. 

O R S 183.482(6) is not redundant of anything in O R S chapter 656, because chap
ter 656 does not contain any provision for the Workers' Compensation Board to 
reconsider its orders and does not deal with the effect of a petition for judicial review 
on the Board's ability to reconsider an order. Apart from his statement, there is no 
evidence that Senator Hill or any other legislator intended to overrule the specific 
holding of SAIF v. Fisher, supra, that O R S 183.482(6) applies to judicial review of 
workers' compensation decisions. 
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explaining the rights of the parties under this subsection and 
ORS 656.298." 

We hold that the Board has the authority to withdraw an 

292 SAIF v. Fisher 

order for the purpose of reconsideration at the request of a 
party or on its own motion, provided that it does so before the 
order becomes final under ORS 656.295(8). 

The question then arises whether the fact that a peti
tion for judicial review has been filed affects the authority of 
the Board to withdraw an order for reconsideration if the ^ 
Board acts before the order becomes final. The answer is no. 
There is no provision in either ORS chapter 656 or ORS 
chapter 183 that limits the authority of the Board to recon
sider an order before it becomes final, regardless of whether a 
petition for judicial review has been filed. ORS 19.033(1 ), 3 

which expressly limits the jurisdiction of a trial court after a 
notice of appeal has been filed, does not apply. 

We need not decide whether, when the Board has 
exercised its authority to withdraw an order before it has 
become final, a party who had already filed a petition for 
judicial review is required to file a new or amended petition 
after the Board issues a new order, because the Board did not 
issue a new, reviewable order here. The Board did not redecide 
the case after granting reconsideration, as it was obligated to 
do. This case remains pending before the Board, because the 
Board has not issued a decision on reconsideration. 

Because claimant's motion to dismiss is premised on 
the contention that S A I F failed to petition for judicial review 
of the July 20 order, we deny that motion. We dismiss this 
judicial review on our own motion, because there is no final 
order. 

Motion to dismiss denied; judicial review dismissed 
on the court's own motion. 

3 O R S 19.033(1) provides: 

"(1) When the notice of appeal has been served and filed as provided in O R S 
19.023, 19.026 and 19.029, the Supreme Court or the Court of Appeals shall have 
jurisdiction of the cause, pursuant to rules of the court, but the trial court shall 
have such powers in connection with the appeal as are conferred upon it by law 
and shall retain jurisdiction for the purpose of allowance and taxation of attorney 
fees, costs and disbursements or expenses pursuant to rule or statute. If the trial 
court allows and taxes attorney fees, costs and disbursements or expenses after the 
notice of appeal has been served and filed, any necessary modification of the 
appeal shall be pursuant to rules of the appellate court." 



Van N a t t a ' s 698 
No. 41 January 31, 1990 315 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
James A. Ross, Claimant. 

ROSS, 
Petitioner, 

v. 
F L I G H T C R A F T , INC. , et al, 

Respondents. 
(WCB 87-15924; CA A60060) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 13, 1989. 

Robert Wollheim, Portland, argued the cause for peti
tioner. With him on the brief was Welch, Bruun and Green, 
Portland. 

Stafford J . Hazelett, Portland, argued the cause and filed 
the brief for respondents. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

G R A B E R , P. J . 

Affirmed. 

Cite as 100 Or App 315 (1990) 317 

G R A B E R , P . J . 

Claimant seeks review in this workers' compensation 
case. We review for substantial evidence and errors of law, 
ORS 656.298(6), and affirm. 

The referee set aside employer's denial of compen
sability on claimant's occupational disease claim. On de novo 
review, the Workers' Compensation Board reversed. It con
cluded that claimant had failed to prove by a preponderance of 
the evidence, see Hutcheson u. Weyerhaeuser, 288 Or 51, 
55-56,602 P2d 268 (1979), that his employment was the major 
contributing cause of his hearing loss. See former O R S 
656.802(l)(a); Dethlefs v. Hyster Co., 295 Or 298, 310, 667 P2d 
487 (1983). 

Claimant first argues that the Board reversed "the 
referee without making a sufficient final order for this court to 
review." In Johnston v. James River Corporation, 91 Or App 
721, 722, 756 P2d 696 (1988), we held that, "[w]hen the Board 
reverses, adequate judicial review requires specific findings in 
the Board's opinion substantiating its contrary conclusion." 
Here, the Board found that claimant had been exposed to 
noise off the job, as well as on the job. It noted that he ,had 
presented no expert opinion concerning the cause of his hear
ing loss, because his treating physician offered no opinion on' 
that issue. The Board also found that the audiometric test 
results that demonstrated claimant's hearing loss did not 
establish a causal relationship. Although it found claimant's 
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testimony credible, it reasoned that his testimony was "insuf
ficient to establish the necessary causal relationship in this 
medically complex claim[,]" citing Kassahn v. Publishers 
Paper Co., 76 Or App 105,109, 708 P2d 626 (1985), rev den 300 
Or 546 (1986). Those findings and that reasoning were ade
quate to substantiate a conclusion contrary to that of the 
referee. See Johnston v. James River Corporation, supra, 91 Or 
App at 722. The order is sufficient for judicial review. See 
Johnston v. James River Corporation, supra; Armstrong v. 
Asten-Hill Co., 90 Or App 200, 207, 752 P2d 312 (1988). 

Claimant's second assignment of error is that "the 
Board erred in holding that claimant's hearing loss was not 
compensable." The Board applied the correct legal standard. 
It made sufficient findings, all of which are supported by sub
stantial evidence. ORS 183.482(8)(c); Armstrong v. Asten-Hill 
Co., supra, 90 Or App at 206. Its reasoning from the facts to 
the conclusion is not unsound. 

Affirmed. 

410 February 14, 1990 No. 56 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Charles M. Kepford, Claimant. 

W E Y E R H A E U S E R COMPANY, 
Petitioner, 

v. 
K E P F O R D , 
Respondent. 

(87-02846; CA A60272) 

In Banc* 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 20, 1989; resubmitted in 
banc January 10, 1990. 

Paul L . Roess, Portland, argued the cause for petitioner. 
With him on the brief was Acker, Underwood, Norwood & 
Hiefield, Portland. 

James L . Edmunsori, Eugene, argued the cause for 
respondent. On the brief were Christopher D. Moore and Mal-
agon, Moore & Johnson, Eugene. 

B U T T L E R , J . 

Reversed in part and remanded for reconsideration of 
penalty, excluding consideration of employer's failure to pay 
benefits; otherwise affirmed. 

Joseph, Chief Judge, concurring in part; dissenting in part. 

Rossman, J . , dissenting. 

* Warren, J . , not participating. 
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412 Weyerhaeuser Co. v. Kepford 

B U T T L E R , J . 

Employer seeks review of a Workers' Compensation 
Board order requiring it to pay claimant temporary total dis
ability benefits from February 20, 1981, the date of the onset 
of his disability. 

Claimant, age 63 at the time of the hearing, has not 
worked since February 20, 1981, when he left his job because 
of back pain. He underwent surgery in October, 1981, and 
sought compensation for an aggravation of a 1974 compensa
ble injury. Employer denied the claim, whereupon claimant 
filed a new claim based on an occupational disease theory. 
Employer also denied that claim. A referee and the Board 
upheld the denials. Claimant sought review in this court only 
on the occupational disease claim. 

Meanwhile, in November, 1982, claimant began 
receiving Social Security disability benefits retroactive to 
August, 1981. In May, 1983, at the suggestion of employer, 
claimant applied for and received employer provided disability 
retirement benefits retroactively to 1981. In January, 1986, we 
held that the occupational disease claim was compensable and 
remanded the claim to the Board for a determination of the 
extent of disability. Kepford v. Weyerhaeuser Co., 11 Or App 
363, 713 P2d 625, rev den 300 Or 722 (1986). 

After our decision, employer submitted for closure 
the aggravation claim, rather than the occupational disease 
claim on which we had based our decision. It has not paid any 
benefits for time loss to this date, reasoning that claimant has 
been retired and, therefore, is not entitled to them. Claimant 
sought a hearing. At the time of the hearing in this proceeding, 
claimant had not been declared medically stationary and had 
not been released for work. He had, however, apparently with
drawn from the work force by May, 1983, at the latest, when 
he applied to employer for retirement benefits. 

^" The Board, in affirming the referee, ordered 
emplOyej to process the claim as an occupational disease claim 
and to pay claimant time loss from the date of the onset of 
disability until the claim is closed. It also assessed a penalty 
for employer's refusal to pay benefits for temporary total dis
ability. The question is whether claimant is entitled to bene
fits for temporary total disability for the time after he began 
Cite as 100 Or App 410 (1990) - 413 

receiving Social Security disability and retirement benefits 
from employer. 

In Cutright v. Weyerhaeuser Co., 299 Or 290, 702 P2d 
403 (1985), the worker had voluntarily withdrawn from the 
work force for reasons unrelated to his compensable injury 
after the claim had been closed and before he filed an aggrava
tion claim. The court stated that one who retires voluntarily 
from the work force is no longer to be compensated for time 
loss under the Workers' Compensation Law. It went on to say 
that payment of temporary total disability compensation is 
intended to provide wage replacement and that one who has 
voluntarily retired from the labor market cannot lose wages 
and is not, therefore, entitled to benefits for temporary total 
disability. 
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After Cutright, we decided several cases involving 

entitlement to benefits after retirement and, relying on Cut-
right, held that a person who has retired is not entitled to 
temporary total disability benefits. Dawkins v. Pacific Motor 
Trucking, 91 Or App 562, 756 P2d 60 (1988), reconsideration 
granted and former opinion adhered to 93 Or App 349, 762 P2d 
329, rev'd 308 Or 254, 778 P2d 497 (1989); Sykes v. 
Weyerhaeuser Company, 90 Or App 41, 750 P2d 1171 (1988); 
Karr v. SAIF, 79 Or App 250, 719 P2d 35, rev den 301 Or 765 
(1986). However, in each of those cases, like Cutright, the facts 
showed that the worker had retired after the initial closure of 
his claim and before the filing of an aggravation claim, but we 
did not rely on those facts, because Cutright did not appear to 
focus on them. None presented the question of the effect of a 
worker's retirement during the processing, and before closure, 
of a claim, i.e., during the time when the employer would 
otherwise be obligated to pay benefits for temporary total 
disability. 

It was not until the Supreme Court, on review of 
Dawkins u. Pacific Motor Trucking, supra, that the court 
focused on the significance of the time of a claimant's with
drawal from the work force on the claimant's entitlement to 
temporary total disability benefits arising out of an aggrava
tion. 1 The court reiterated its holding in Cutright v. 
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Weyerhaeuser Co., supra, and then considered the principal 
question presented: What constitutes a withdrawal from the 
work force that will preclude a claimant's entitlement to tem
porary total disability benefits for an aggravation? It con
cluded: 

"To receive temporary total disability upon aggravation of 
a work-related injury, the claimant must be in the work force 
at the time of the aggravation. Cutright v. Weyerhaeuser Co., 
supra. A claimant is deemed to be in the work force if: 

"a. The claimant is engaged in regular gainful employ
ment; or 

"b. The claimant, although not employed at the time, is 
willing to work and is making reasonable efforts to 
obtain employment, Cutright v. Weyerhaeuser Co., 
supra, see ORS 656.206(3); or 

"c. The claimant is willing to work, although not 
employed at the time and not making reasonable 
efforts to obtain employment because of a work-
related injury, where such efforts would be futile. Cf. 
SAIF u. Stephen, 308 Or 41, 47-48, 774 P2d 1103 
(1989)." 308 Or at 258. (Emphasis supplied.) 

Dawkins makes it clear that the critical time for 
determining whether a claimant has withdrawn from the work 

I 

1 The court stated: 
"Our inquiry focuses on whether claimant had withdrawn from the work force at 
the time of the aggravation of his prior work-related injury." (Emphasis supplied.) 
308 Or at 257. 



force is at the time of his disability.2 It also makes it clear that, 
even though a claimant has applied for and received disability 
benefits from Social Security and disability retirement bene
fits from his union before his disability, he may be entitled to 
temporary total disability benefits if he can show that he 
fulfilled the requirements of criterion (c) at the time of his 
disability.' 

Here, claimant was working and was, therefore, a 
member of the work force when he became disabled by his 
occupational disease. It matters not that he retired or had 
withdrawn from the work force after that time. Under 
Cite as 100 Or App 410 (1990) 415 

Dawkins, he need not show that he remained in the work 
force. Because he was entitled to receive benefits for tempo
rary total disability at that time, he was entitled to continue to 
receive them until he became medically stationary and was 
released for work, ORS 656.325(5),4 Fazzolari v. United Beer 
Distributors, 91 Or App 592, 757 P2d 857, rev den 307 Or 236 
(1988), at which time employer was entitled to close his claim. 
ORS 656.268. We agree with the Board that employer, having 
been ordered to accept the occupational disease claim, should 
have processed it as i f it had been accepted from the outset 
and should have paid benefits accordingly, including benefits 
for temporary total disability, to the date of claim closure. 
Vip's Restaurant v. Krause, 89 Or App 214, 748 P2d 164, on 
reconsideration 91 Or App 472, 756 P2d 47, rev den 306 Or 414 
(1988). 

Employer also contends that the Board should not 
have assessed a penalty for its failure to pay benefits for tem
porary disability for the time after claimant had retired 
because, in the light of the advice that it had received from its 
legal counsel that benefits for temporary total disability are 
not payable to a retired worker, it did not act unreasonably. 
We agree that, in view of some confusion in the state of the 
law at that time, employer's conduct in that respect was not 
unreasonable. However, the Board assessed the penalty on 
other grounds as well, including employer's failure to charac
terize the claim as disabling and its failure to submit the 
occupational disease claim to the Evaluation Division for 
closure. We remand to the Board for reconsideration of the 
penalty in the light of our decision. 

Reversed in part and remanded for reconsideration of 
penalty excluding consideration of employer's failure to pay 
benefits; otherwise affirmed. 

-' Although Dawkins involved an aggravation of a work-related injury, we perceive 
no reason why the court would view a post-injury or post-occupational disease with
drawal from the work force differently. The parties do not dispute the Board's finding 
that claimant left work on February 20, 1981, on account of his disability. We treat 
that date as the "date of injury." 

- 1 In Dawkins, the court remanded the case to the Board to determine whether the 
claimant had satisfied criterion (c), even though he was receiving Social Security and 
retirement benefits at the time of his aggravation. 

4 ORS 656.325(5) provides: 
"Notwithstanding ORS 656.268, an insurer or self-insured employer shall 

cease making payments pursuant to ORS 656.210 and shall commence making 
payment of such amounts as are due pursuant to ORS 656.212 when an injured 
worker refuses wage earning employment prior to claim determination and the 
worker's attending physician, after being notified by the employer of the specific 
duties to be performed by the injured worker, agrees that the injured worker is 
capable of performing the employment offered." 
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416 Weyerhaeuser Co. v. Kepford 

J O S E P H , C. J . , concurring in part; dissenting in 
part. 

I concur with the lead opinion that claimant is 
entitled to total temporary disability benefits. 

I dissent from the lead opinion in respect to the 
penalty assessed against employer for failure to pay temporary 
disability benefits. The lead opinion says that it was not 
unreasonable for employer to rely on the advice of its counsel 
that it was not required to pay benefits because claimant had 
retired. In the face of ORS 652.268, employer had no right to 
rely on bad legal advice. Its conduct in that respect was, there
fore, unreasonable. The Board properly assessed the penalty. 

Graber, J., joins in this opinion. 

ROSSMAN, J . , dissenting. 

I dissent. 

The way I see it, workers' compensation is for "work
ers."1 Claimant is not a "worker." Therefore, claimant is not 
entitled to compensation.2 End of case.3 

Accordingly, I dissent.4 

1 Perhaps the reason that I find this case so bothersome is that it epitomizes how 
worker's compensation, which was intended to be an understandable and straightfor
ward system, has been transformed into a complicated, legalistic maze. 

2 The purpose of the Workers' Compensation Act is to provide wage replacement 
«nd medical benefits for workers who sustain compensable injuries. Cutright v. 
Weyerhaeuser Co., 299 Or 290, 296, 702 P2d 403 (1985). Because "a person who has 
withdrawn from the work force has lost no wages," the person is not entitled to 
temporary total disability payments. Karr u. SAIF, 79 Or App 250, 253, 719 P2d 35, 
rev den 301 Or 765 (1986). In this case, it is undisputed that claimant had retired by 
May, 1983. It follows that, having ceased to be a worker, he became ineligible to receive 
temporary total disability benefits at that time. 

3 It is difficult to be too critical of the majority, because Dawkins v. Pacific Motor 
Trucking, 308 Or 254, 778 P2d 497 (1989), supports the conclusion that a claimant 
may be considered to be in the work force, notwithstanding retirement. Nevertheless, 
the opinion is disturbing in that it directs an employer to pay benefits to claimant for 
the same time period during which he received payment from Social Security and 
employer's retirement plan. In my view, Dawkins should be distinguished on the basis 
that it did not involve a claimant who had accepted retirement benefits from his 
employer. The fact that claimant in this case has done so proves that he is no longer 
willing to work and has permanently withdrawn from the workforce. 

41 agree with the majority that, given the ongoing confusion in the state of the law 
regarding when a retired worker is entitled to benefits for temporary total disability, 
the employer did not act unreasonably when it failed to pay claimant for the time after 
he retired. Therefore, assuming that claimant was entitled to the benefits, the Board 
should not have assessed it a penalty. I would not reach that issue, however, because, in 
my view, the Board should not have required the employer to pay the benefits in the 
first place. 
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No. 78 February 14, 1990 549 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Marcia M . McKellips, Claimant. 

LIBERTY NORTHWEST INSURANCE 
CORPORATION et al, 

Appellants, 
v. 

McKELLIPS, 
Respondent. 

(8807-04068; CA A60996) 

Appeal from Circuit Court, Multnomah County. 
Donald H. Londer, Judge. 
Argued and submitted January 12,1990. 
Stafford J. Hazelett, Portland, argued the cause and filed 

the brief for appellants. 
No appearance for respondent. 
Before Graber, Presiding Judge, and Riggs and Edmonds, 

Judges. 
PER CURIAM 

Reversed. 
550 Liberty Northwest Ins. Corp. v. McKellips 

P E R C U R I A M 
The only issue in this workers' compensation case is 

claimant's entitlement to attorney fees. After a hearing, a 
referee published an order. Employer sought Board review but 
withdrew its request before the Board considered the case. 
The Board dismissed the request for review and held: 

"The request for an attorney fee is denied. Where an 
insurer's or employer's request for Board review is dismissed 
prior to a decision on the merits, claimant is not entitled to an 
attorney fee. Agripac, Inc. v. Kitchel, 73 Or App 132[, 698 P2d 
69] (1985) * * *." (Other citations omitted.) 

Claimant appealed the denial of attorney fees to the circuit 
court, ORS 656.388(2), which awarded fees. Employer 
appeals, and we reverse. 

TVe .Board correctly held that claimant cannot 
receive fees under ORS 656.382(2),1 because the Board did not 

1 ORS 656.382(2) provides: 
"If a request for hearing, request for review, appeal or cross-appeal to the 

Court of Appeals or petition for review to the Supreme Court is initiated by an 
employer or insurer, and the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the employer or 
insurer shall be required to pay to the claimant or the attorney of the claimant a 
reasonable attorney fee in an amount set by the referee, board or the court for legal 
representation by an attorney for the claimant at and prior to the hearing, review 
on appeal or cross-appeal." 
2 ORS 656.386(1) provides, in pertinent part: 

"In all cases involving accidental injuries where a claimant finally prevails in 
an appeal to the Court of Appeals or petition for review to the Supreme Court 
from an order or decision denying the claim for compensation, the court shall 
allow a reasonable attorney fee to the claimant's attorney." 
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make the finding that the statute requires to support an award 
of fees. Agripac, Inc. v. Kitchel, supra. Neither does ORS 
656.386(1)2 allow the award, because the referee did not deny 
benefits, claimant did not request Board review, and claimant 
did not "finally prevail." Shoulders v. SAIF, 300 Or 606, 616, 
716 P2d 751 (1986). "Attorney fees may only be awarded in 
workers' compensation cases if they are authorized by stat
ute." SAIF v. Peoples, 59 Or App 593, 596, 651 P2d 1359 
(1982). There is no such authority. 

Reversed. 

No. 80 February 21, 1990 559 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Robert D. Armstrong, Claimant. 
ASTEN-HILL COMPANY et al, 

Petitioners, 
v. 

ARMSTRONG, 
Respondent. 

(WCB No. 86-02776; CA A51176) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted September 18, 1989. 
Paul L. Roess, Portland, argued the cause for petitioners. 

With him on the brief was Acker, Underwood, Norwood & 
Hiefield, Portland. 

Arthur P. Klosterman, Salem, argued the cause for 
respondent. With him on the brief was The Law Offices of 
Brian R. Whitehead, Salem. 

Before Joseph, Chief Judge, and Newman and Deits, 
Judges. 

JOSEPH, C. J. 
Reversed and remanded for reconsideration. 

Cite as 100 Or App 559 (1990) 561 

J O S E P H , C. J . 

Employer seeks review of an order of the Workers' 
Compensation Board affirming the referee's decision that 
claimant's chronic rhinitis condition was worsened by his 
working environment and is, therefore, compensable. Review
ing for substantial evidence, we reverse and remand. ORS 
656.298(6); ORS 183.482(8). 

Claimant worked for employer as a weaver for seven 
years. He was exposed to dust and fibers from the milling of 
asbestos, cotton, fiberglass and acrylic materials. Employer no 
longer uses asbestos and cotton fibers, but 20 to 50 percent of 
the material presently used is fiberglass or acrylic, and parti
cles are released into the air from those substances. 
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Claimant has a history of hay fever, allergic rhinitis, 

pneumonia and bronchitis. He is allergic to house dust andlias 
an increased tendency to catch colds and flu, because his 
children bring home viruses. He rides a bicycle in cold 
weather, and that aggravates his symptoms. His home is 
drafty and, during the winter, its average temperature is 60 
degrees. He heats the house with firewood and cuts the wood 
himself. He once cut firewood for commercial sale for approx
imately 4 months but quit on his doctor's advice. He suffers 
from chronic rhinitis, an inflammation of the nasal mucosa 
characterized by post nasal drainage, sneezing, nasal itching 
and nasal congestion. 

Claimant last worked for employer in December, 
1985. In January, 1986, he took a 30-day medical leave of 
absence. On January 24, 1986, he filed a claim for compensa
tion for nosebleeds and headaches, alleging that those symp
toms were caused by the working conditions. Employer denied 
the claim. Claimant requested a hearing on the compen
sability of the nosebleeds only. The referee found that the 
work environment had worsened the rhinitis. The Board 
reversed. On review, we remanded because, under recent 
amendments to the Workers' Compensation Law, its order 
was inadequate for our review. Armstrong v. Asten-Hill Co., 90 
Or App 200, 752 P2d 312 (1988). On remand the Board found 
the claim compensable. 

At issue is whether claimant's rhinitis worsened in 
late 1985 and early 1986 and, if so, whether his work exposure 
562 / Asten-Hill Co. v. Armstrong 

^ _ _ _ _ _ _ ~~~~~~ 

was the major contributing cause. Devereaux v. North Pacific 
Ins. Co., 74 Or App 388, 391, 703 P2d 1204, rev den 300 Or 162 
(1985). The medical evidence was in conflict as to whether an 
aggravation of symptoms, i.e., nosebleeds, increased conges
tion and nasal drainage, reflected a worsening of the underly-
ing disease. A worsening of symptoms alone is not 
compensable. Stupfel v. Edward Hines Lumber Co., 288 Or 39, 
602 P2d 264 (1979). 

The Board relied on expert opinions from Dr. Parosa 
and Dr. Montanaro. Parosa stated that an increase in symp
toms results from a pathological change in the nasal tissue and 
is symptomatic of a worsening of the underlying condition. 

1 The Board stated: 
"* * * His testimony regarding the correlation between an increase in symptoms 
and a worsening of the underlying condition is ambiguous. Early in his testimony 
he stated: 

" 'Well, I feel that... irritant exposures, either in the workplace or away from 
the workplace, may result in a significant worsening of — of symptoms. 
Symptoms do not imply that there are underlying significant pathologic 
changes. We have individuals who have runny noses, sneezing, who, if you go 
in and look at them have very little in the way of pathologic changes. If you 
biopsy that tissue, it would not show any significant pathologic changes.' 
(Emphasis added [by the Board]). 
"Later in his testimony, Dr. Montanaro opined 'that a Change in a physiologic 

condition from minute to minute or day to day may not result in a long term 
change in a disease or a condition....' (Emphasis added [by the Board]). 

"We conclude, however, based upon the foregoing, that Dr. Montanaro was of 
the opinion claimant did suffer a worsening of his condition albeit a worsening 
that was neither 'significant' nor 'long term.' " 
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Montanaro stated that day to day symptomatic changes may 
mean that there have been physiological changes but does not 
reflect a change in the underlying disease process. The Board, 
however, read his testimony as saying that the disease process 
has worsened.1 Having read both experts' testimony to say 
that both agreed, it concluded that the condition had wors
ened. The Board also concluded, partly on the basis of its 
characterization of Montanaro's testimony, that the working 
conditions were the major cause of the worsening. 

The Board substantially misstated Montanaro's tes
timony.2 The only reasonable reading is that he said that it 

Cite as 100 Or App 559 (1990) 563 

was clear that only claimant's symptoms, not the underlying, 
pre-existing condition, had worsened. Because of that mis
statement, we cannot say whether there is substantial evi
dence to support the Board's conclusion on compensability. 
See Armstrong v. Asten-Hill Co., supra, 90 Or App at 206. 
Because we cannot know what the Board would have con
cluded about claimant's condition if it had not misread Mon
tanaro's testimony unreasonably, we must again remand for 
reconsideration. 

Reversed and remanded for reconsideration. 

2 Montanaro also testified: 
"I think that—that the [work] environment itself was not a high risk 

involve—environment leading to any further material worsening of * * * that 
underlying condition * * *. 

" * * • * * 

"I feel a condition is—that a condition, as we use it in this arena, is a 
pathologic event, a disease process, if you will. I feel an individual may have^ 
symptoms in which you can see physiologic alterations in which a disease process 
or a pathologic process has not taken place. 

" * * » * * 

"Q. Okay, now, I note on page five of your report you said that 'the exposure 
at Asten-Hill resulted [in) only a temporary aggravation of symptoms and would 
not be related to his present condition.' 

"A. That's correct." 
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588 February 21, 1990 No. 85 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Robert W. Ashley, Claimant. 

ASHLEY, 
Petitioner, 

v. 
UNIVERSITY OF OREGON et al, 

Respondents. 
(WCB No. 86-11499; CA A50458) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 18,1989. 
David C. Force, Eugene, argued the cause and filed the 

brief for petitioner. 
John A. Reuling, Jr., Assistant Attorney General, Salem, 

argued the cause for respondents. On the brief were Dave 
Frohnmayer, Attorney General, Virginia L. Linder, Solicitor 
General, and Christine Chute, Assistant Attorney General, 
Salem. 

Before Joseph, Chief Judge, and Newman and Deits, 
Judges. 

PER CURIAM 
Affirmed. 

Cite as 100 Or App 588 (1990) 589 

P E R C U R I A M 
Claimant seeks review of an order of the Workers' 

Compensation Board that dismissed his claim for penalties 
and attorney fees for lack of jurisdiction. We affirm. 

SAIF did not pay benefits that the Board ordered it to 
pay claimant and to reimburse his private health care pro
vider. Claimant requested a hearing to enforce the Board's 
order; he also sought penalties and attorney fees. At the hear
ing, SAIF agreed to pay a penalty and attorney fees for its 
delay in compensating claimant. It did not, however, concede 
that its delay in reimbursing the health care provider was 
unreasonable. The referee agreed that that delay was not 
unreasonable and denied penalties and attorney fees. Claim
ant appealed that decision to the Board, which concluded that 
it, and the referee, lacked jurisdiction over the reimbursement 
issue and dismissed the appeal. 

Claimant's right to compensation was not affected by 
the delayed payment to the health care provider. Therefore, 
the reimbursement dispute was not a "matter * * * concerning 
a claim." Neither the Hearings Division nor the Board has 
jurisdiction over matters that do not concern a claim. ORS 
656.704(3); Lloyd v. Employee Benefits Ins. Co., 96 Or App 591, 
594, 773 P2d 798 (1989); see also Howard v. Liberty Northwest 
Ins., 94 Or App 283, 765 P2d 223 (1988). 

Affirmed. 
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No. 93 March 7, 1990 615 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Carol J. Knapp, Claimant. 

WEYERHAEUSER COMPANY, 
Petitioner, 

v. 
KNAPP, 

Respondent. 
(WCB 86-02762; CA A60802) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted December 11,1989. 
Daniel M . Spencer, Coos Bay, argued the cause for peti

tioner. With him on the brief was Foss, Whitty, Littlefield & 
McDaniel, Coos Bay. 

Michael R. Stebbins, North Bend, argued the cause for 
respondent. With him on the brief was Stebbins & Coffey, 
North Bend. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

GRABER, P. J. 
Reversed and remanded. 

Cite as 100 Or App 615 (1990) 617 

G R A B E R , P. J . 

This workers' compensation case is before us for the 
third time.1 We take the facts from our opinion in Knapp v. 
Weyerhaeuser Co., 93 Or App 670, 672-73, 763 P2d 746 (1988), 
rev den 307 Or 326 (1989): 

"From January to September, 1983, while working for 
employer, claimant experienced back pain and saw Dr. Bert 
for treatment and medication. In September, she was laid off 
from her job for reasons unrelated to her back. She continued 
to receive treatment and, in August, 1984, underwent back 
surgery. On October 4, 1984, employer denied a claim for an 
occupational disease. Claimant sought a hearing, at which she 
testified that, because of her back problem, she had not 
worked for wages after September, 1983. In an order dated 
June 20, 1985, the referee determined that the claim, includ
ing the back surgery of August 23,1984, was compensable. He 
reversed employer's denial but did not remand the case to 
employer for payment of compensation. The Board affirmed. 
Employer did not pay benefits for temporary total disability, 
apparently reasoning, in reliance on Cutwright v. 
Weyerhaeuser Co., 299 Or 290, 702 P2d 403 (1985), that, 
because claimant had been laid off since September, 1983, she 
was not entitled to any benefits for time loss. 

1 In the first review, we affirmed the Board's order of June 17, 1986, without 
opinion. Weyerhaeuser Company v. Knapp, 85 Or App 220, 736 P2d 230 (1987). That 
order required employer to pay temporary total disability benefits from the date when 
claimant's treating physician authorized time loss. 
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"Claimant sought another hearing. The evidence showed 

that, after she was laid off, she looked for work and drew 
unemployment compensation from September, 1983, until 
July, 1984, and that her doctor had authorized time loss from 
June 22, 1984. On October 11, 1985, another referee ordered 
employer to pay temporary total disability benefits, offset by 
any unemployment compensation that claimant had received, 
from June 22, 1984, 'until termination * * * is appropriate.' 
The Board affirmed that order on June 17,1986. 

"In the meantime, on November 22,1985, employer wrote 
to claimant, advising her that it had just learned that she had 
reported to the Employment Division that she had earnings of 
$785 for the period from April 29,1984, through July 22,1984. 
The letter went on to state that claimant's treating physician 
apparently had had no knowledge of the work resulting in 
those earnings and that the clinical evidence showed that 

618 Weyerhaeuser Co. v. Knapp 

claimant experienced a worsening of her back condition dur
ing the same period. Because claimant's treating physician 
had testified that claimant's worsened back condition was the 
result, in part, of off-the-job activity, employer reasoned that 
work claimant may have performed from April 29, 1984, to 
July 22, 1984, contributed to the condition for which surgery 
was performed in August, 1984. Accordingly, employer denied 
responsibility for the condition it had been ordered by the 
first referee to accept in 1984. 

"Claimant received the denial on November 23,1985. Her 
attorney received a copy on November 25,1985. He read it on 
December 2,1985, and understood it to be a denial, but did not 
file a request for hearing until February 24, 1986. The Board, 
affirming the second referee, dismissed the request for hearing 
as untimely, because claimant had not established good 
cause." 

We reversed and remanded on the ground that employer could 
not mount a "collateral challenge to a final order of the 
Board." 93 Or App at 673. 

On remand, the Board assessed a penalty, because it 
found employer's denial to have been unreasonable. The order 
provides: 

"For its unreasonable conduct, the employer shall also pay 
claimant a penalty equal to 25 percent of the temporary dis- . 
ability compensation due under this order." 

Employer seeks review. Its sole argument is that the Board 
lacked authority to impose a penalty on amounts that will 
become due after the date of the order until claim closure. We 
agree and reverse and remand for a recalculation of the 
penalty. a'; ' 

ORS 656.262(10) provides: 
"If the insurer or self-insured employer unreasonably 

delays or unreasonably refuses to pay compensation, or unrea
sonably delays acceptance or denial of a claim, the insurer or 
self-insured employer shall be liable for an additional amount 
up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382." (Emphasis 
supplied.) 

The "amounts then due" for employer's unreasonable denial 
were the amounts of compensation due when the denial was 
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Cite as 100 Or App 615 (1990) 619 

set aside. See Wacker Siltronic Corporation v. Satcher, 91 Or 
App 654, 658, 756 P2d 679 (1988). 

Claimant argues, first, that ORS 656.262(10) author
izes the penalty to be based on all amounts due, that is, on 
"temporary total disability benefits until claim closure." That 
reading fails to give effect to the word "then." Second, claim
ant asserts that employer's interpretation does not result in a 
penalty that is large enough to compensate for "the wrong 
done." Whether or not claimant is correct, the Board is lim
ited to exercising the authority that the legislature has 
granted i t . Moreover, i f employer has complied with the 
Board's most recent order, i t will not have unreasonably 
delayed or denied the payments that became due after the date 
of the order. 

Reversed and remanded. 

No. 95 March 7, 1990 625 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Donald S. Wincer, Claimant. 

INDEPENDENT PAPER STOCK et al, 
Petitioners, 

v. 
WINCER, 

Respondent. ' / 
(WCB 86-0406M; CA A50113) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted November 13, 1989. 
Jerald P. Keene, Portland, argued the cause for petitioners. 

With him on the brief was Roberts, Reinisch & Klor, P.C., 
Portland. 

Nelson R. Hall, Portland, argued the cause for respondent. 
With him on the brief was Pozzi, Wilson, Atchison, O'Leary & 
Conboy, Portland. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

RIGGS, J. 
Reversed and remanded. 

Cite as 100 Or App 625 (1990) 627 

R I G G S , J . 
Employer seeks review of a Workers' Compensation 

Board order on reconsideration, arguing that, as a result of 
1987 statutory amendments, the Board has no authority to 
award permanent disability benefits on its own motion after 
January 1,1988. We reverse and remand. 
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In June, 1976, claimant filed a back injury claim that 

was accepted in January, 1977. The claim was closed and re
opened several times from 1977 until January, 1985. In July, 
1986, the referee found that claimant had exhausted his rights 
to request further openings and benefits and that he would 
need to pursue additional benefits under the Board's own 
motion jurisdiction; ORS 656.278. In August, 1986, pursuant 
to an own motion order, the claim was reopened, effective 
December, 1985. 

Claimant was declared medically stationary as of 
January, 1988, and in July, 1988, the Board issued an own 
motion order awarding him "permanent total disability com
mencing January 20, 1988." In September, 1988, the Board 
issued an order on reconsideration, adhering to its previous 
decision. 

In the order on reconsideration, the Board recognized 
that, under the current version of ORS 656.278, "our Own 
Motion authority is limited to granting temporary disability 
* * * [and] we lack authority to award permanent partial or 
permanent total disability." However, it awarded claimant 
permanent disability benefits, reasoning that the current ver
sion of the statute does not apply. Citing OAR 438-12-018, the 
Board concluded that, because the claim was open before the 
January 1,1988, changes became effective, "claim closure was 
conducted in accordance with the law and rules in effect on 
the date the claim was ordered reopened." 

Employer argues that the Board erred in awarding 
claimant permanent total disability after January 1,1988, the 
operative date of the 1987 amendments that deprived i t of the 
authority to make such an award. I t also argues that the 
Board's reliance on OAR 430-12-018 was improper, because 
the rule impermissibly exceeds statutory authority. We agree 
with both contentions. 

Previously, ORS 656.278 contained broad language 
628 Independent Paper Stock v. Wincer 

that authorized the Board, on its own motion, to "[mjodify, 
change or terminate former findings, orders or awards if in its 
opinion such action is justified." 1 ORS 656.278(l)(a). In 1987, 
the legislature amended the statute by adding additional lim
iting language abolishing the Board's authority to award per-. 
manent disability benefits on own motion claims.2 Or Laws 

1 Previously, ORS 656.278(1) provided: 
"Except as provided in subsection (5) of this Section, the power and jurisdic

tion of the Board shall be continuing, and it may, upon its own motion, from time 
to time, modify, change or terminate former findings, orders or awards if in its 
opinion such action is justified." 
2 Currently, ORS 656.278(1) provides: 

"Except as provided in subsection (5) of this Section, the power and jurisdic
tion of the Board shall be continuing, and it may, upon its own motion, from time 
to time, modify, change or terminate former findings, orders or award if in its 
opinion such action is justified in those cases in which: 

"(a) there is a worsening of a compensable injury that requires either inpa
tient or outpatient surgery or other treatment requiring hospitalization. In such 
cases, the Board may authorize the payment of temporary disability compensa
tion from the time the worker is actually hospitalized or undergoes outpatient 
surgery until the worker's condition becomes medically stationary, as determined 
by the board; or 

"(b) the date of injury is earlier than January 2, 1966. In such cases, in 
addition to the payment of temporary disability compensation, the Board may 
authorize payment of medical benefits." 
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1987, ch 884, § 37. The operative date of the amendment was 
January 1, 1988, "[notwithstanding ORS 656.202."3 Or Laws 
1987, ch 884, § 62.4 To implement the statutory changes, the 
Board adopted new administrative rules effective December, 
1987. OAR 438-12-018, in pertinent part, provides: 

"These rules apply only to claims in which a request for com
pensation under the Board's own motion is made on or after 
January 1, 1988. All claims reopened under ORS 656.278 on 

Cite as 100 Or App 625 (1990) 629 

or before December 31, 1987 shall be continued and closed by 
the Board under the laws and rules in effect on the date the 
claim was ordered reopened." (Emphasis supplied.) 

ORS 656.202 embodies the general rule that we look 
to the law in effect at the time of the claim, unless there is a 
clear legislative directive to do otherwise, which there is here. 
By specifically providing that the amendment to the own 
motion statute become operative "notwithstanding ORS 
656.202," the legislature expressly intended that the Board's 
authority to award permanent disability cease after January 1, 
1988, despite the statute that generally preserves the applica
tion of the law in effect at the time of a claim. By promulgating 
OAR 438-12-018, the Board exceeded its authority. 

Oregon Laws 1987, chapter 884, section 62, also pro
vides that amendments to certain listed statutes/'shall apply 
to all claims which become medically stationary oryor after 
January 1, 1988," and excludes the amendment'to ORS 
656.278.5 The Board's promulgation of OAR 438-12-018 cir
cumvents that exclusion. Consequently, we conclude that the 
rule is impermissible, and the Board erred in relying on it to 
award claimant permanent disability. The Board lacked own 
motion authority to make a permanent disability award, 
"commencing January 20,1988." 

Reversed and remanded. 

3 ORS 656.202(2) provides: 
"Except as otherwise provided by law, payment of benefit* for injuries or 

deaths under [the Workers' Compensation Act] * * * shall be continued as author
ized, and in the amounts provided for, by the law in force at the time the injury 
giving rise to the right of compensation occurred." 
4 Oregon Laws 1987, chapter 884, section 62, provides, in pertinent part: 

"(1) Notwithstanding ORS 656.202, amendments by this Act to ORS 
656.245, 656.254, 656.262, 656.278, 656.298, 656.388, 656.538, 656.622, 656.794 
and Sections 17,18,28,29,30,31,33 and 41 of this Act become operative January 
1,1988." (Emphasis in original.) 

In Armstrong v. Asten-Hill Company, 90 Or App 200,204 n 3, 752 P2d 312 (1988), we 
noted that "[t]he apparent purpose of [§ 62(1)] is to avoid the possible application of 
ORS 656.202 to cases subject to the 1987 Act's amendments." 

6 Oregon Laws 1987, chapter 884, section 62(2), provides, in pertinent part: 
"For the purposes of ORS 656.202, amendments by this Act to ORS 656.218, 
656.268,656.283,656.295 and 656.319 shall not be considered to be the payment of 
benefits and shall apply to all claims which become medically stationary on or 
after January 1,1988." 
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I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Michael J. Harvey, Claimant. 

HALLMARK FISHERIES et al, 
Petitioners, 

v. 
HARVEY, 

Respondent. 
(87-06987; CA A61323) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted January 12, 1990. 
Paul L. Roess, Portland, argued the cause for petitioners. 

With him on the brief was Acker, Underwood, Norwood & 
Hiefield, Portland. 

James L. Edmunson, Eugene, argued the cause for 
respondent. With him on the brief was Malagon, Moore & 
Johnson, Eugene. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

PER CURIAM 

Affirmed. 
658 Hallmark Fisheries v. Harvey 

P E R C U R I A M 
Employer seeks review of an order of the Worker's 

Compensation Board awarding claimant temporary total dis
ability (TTD) benefits. Claimant injured his back while work
ing for employer. He filed a claim and received TTD. He 
returned to work before his claim was closed, but was fired for 
smoking marijuana on the work site two days later. On March 
5, 1987, while still unemployed, claimant was declared by his 
treating physician to be physically unable to work, due to his 
work-related injury. 

Employer argues that the Board's order is inadequate 
for judicial review, because there was no finding of a "worsen
ing" which, according to employer, is required to trigger rein
statement of TTD. Proof of a subsequent "worsening" is 
required only after a claim has been initially closed. ORS 
656.273; Rodgers v. Weyerhaeuser Company, 88 Or App 458, 
460, 745 P2d 820 (1987). Claimant was working for employer 
when he suffered the disabling injury. As of March 5, he was 
entitled to TTD until he became medically stationary and was 
released for work. See Weyerhaeuser Company v. Kepford, 100 
Or App 410, P2d (1990). 

Affirmed. 1 

1 Employer also argues that there is not substantial evidence to support the 
Board's findings. We disagree. 
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I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Nina C. Griggs, Claimant. 

PARKVIEW NURSING HOME et al, 
Petitioners, 

v. 
GRIGGS, 

Respondent. 
(87-09271; CA A60771) 

Judicial Review from the Workers' Compensation Board. 
Submitted on record and briefs January 12, 1990. 
Patric J. Doherty, Karli L. Olson and Rankin, VavRosky, 

Doherty, MacColl and Mersereau, Portland, filed the brief for 
petitioners. / 

Glen J. Lasken and Vick & Gutzler, Portland, filed^the 
brief for respondent. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

PER CURIAM 

Affirmed. 

660 Parkview Nursing Home v. Griggs 

PER C U R I A M 

Employer seeks review of an order of the Board that 
affirmed the referee's order setting aside a denial of claimant's 
aggravation claim. Employer argues that the referee abused 

rhis discretion in excluding from evidence a medical report that 
conflicted with an earlier report written by the same doctor 
regarding the compensability of claimant's injury. The referee 
ruled that employer had not shown "good cause" within the 
meaning of temporary OAR 438-07-005(4)1 to justify an 
untimely filing of the report. 

Although employer filed the report the day after it 
was received, i t offered no explanation of why the doctor did 

1 Temporary OAR 438-07-005(4) provided: 
"At the hearing the referee may in his or her discretion allow admission of 
additional medical reports or other documentary evidence not filed as requited by 
(3) above. In exercising this discretion, the referee shall determine if good cause 
has been shown for failure to file within the prescribed time limits." 



not provide the report in time for employer to file it on time.2 

We will not reverse a discretionary decision of an admin
istrative officer, unless the officer exceeded the delegated 
range of discretion. See ORS 183.482(8)(b)(A). The referee 
acted within his discretion. 

Affirmed. 

2 Under temporary OAR 438-07-005, employer was required to file the report at 
le^st twenty days before the hearing. At the hearing, counsel for employer stated: 

"[T]he Notice for Hearing was sent out on July 16th; our office contacted [the 
doctor], scheduling an appointment to meet with him. We met with him. We 
wrote to him on August 14th * * *. We advised him at that time that the hearing 
was scheduled for September 15th, and we requested a response by August 24th so 
the documents could be submitted; it was not received until last week [September 
9]. And our position is we made a good faith effort, once it was sent on an 
expedited basis, to get our report in on [sic] a timely fashion." 

When the referee asked counsel if there was "any explanation" as to why the doctor 
did not respond within the requested time frame, counsel responded: 

"I did not personally talk to him to know. I had someone call his office to inquire 
as to the whereabouts of the report when it came to my attention I hadn't received 
it." 

No. 113 March 14, 1990 717 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Ted W. Peckham, Claimant. 

FORSHEE & LANGLEY LOGGING et al, 
Petitioners, 

v. 
PECKHAM, 
Respondent. 

(WCB 86-00033; CA A60518) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted December 11,1989. 
H. Scott Plouse, Medford, argued the cause and filed the 

brief for petitioners. 
Karen M . Werner, Eugene, argued the cause and filed the 

brief for respondent. 
Before Graber, Presiding Judge, and Riggs and Edmonds, 

Judges. 
RIGGS, J. 
Affirmed. 

Cite as 100 Or App 717 (1990) - , 719 

R I G G S , J . 
Employer seeks review of a Workers' Compensation 

Board order on reconsideration that awarded temporary total 
disability benefits to an incarcerated claimant who was nei
ther released for work nor medically stationary. We affirm. 



Claimant, a timber faller, injured his back in a log
ging accident on September 22, 1983. One week later, his 
physician took him off work, and claimant began to receive 
temporary total disability compensation. On October 3, 1984, 
claimant was incarcerated in a correctional facility, where he 
remained until June 9, 1985. During that entire time, he was 
neither medically stationary nor released for regular work. 
While incarcerated, he continued to receive temporary total 
disability benefits. 

Claimant's claim was closed by a December 15,1985, 
determination order that declared him medically stationary as 
of November 15, 1985, and awarded him 15 percent perma
nent partial disability. The determination order did not award 
temporary total disability for the period that he was incarce
rated and authorized employer to offset the disability pay
ments that claimant had received during that time. 

Claimant contended that he was entitled to T T D 
benefits while he was incarcerated and requested a hearing. 
The referee, relying on Outright v. Weyerhaeuser, 299 Or 290, 
702 P2d 403 (1985), affirmed the denial of benefits for the time 
that he was jailed, reasoning that, because he was unavailable 
for work, he had no loss of wages and was, therefore, not 
entitled to temporary disability payments. The Board 
affirmed, noting that temporary total disability is wage 
replacement for "workers," as defined by ORS 656.005(27),1 

and concluding that an incarcerated individual has withdrawn 
from the work force. In its order on reconsideration, the Board 
reversed itself and held that claimant was entitled to tempo
rary disability benefits. 

720 Forshee & Langley Logging v. Peckham 

On review, the employer argues by analogy to the 
retired worker in Outright v. Weyerhaeuser, supra, that claim
ant was not a "worker" and was not entitled to temporary 
disability because, as an incarcerated individual, he was 
unavailable for work and, therefore, did not sustain a loss of 
wages. 

In Outright, the Supreme Court held that a claimant 
who voluntarily retires and permanently withdraws from the 
work force for reasons unrelated to the injury, after the claim 
is closed and before filing an aggravation claim, is not entitled 
to temporary total disability benefits for an aggravation, 
because the claimant is no longer a "worker" at the time of 
filing. Here, claimant was a "worker" when he filed his initial 
claim. He injured his back while engaged in regular gainful 
employment. His departure from the workforce was the direct 
consequence of the disabling effects of that compensable 
injury. As we recently stated in Kepford v. Weyerhaeuser, 100 
Or App 410, 414, P2d (1990): 

1 O R S 656.005(27), provides: 

" 'Worker' means any person, including a minor whether lawfully or 
unlawfully employed, who engages to furnish services for a remuneration, subject 
to the direction and control of an employer and includes salaried, elected and 
appointed officials of the state, state agencies, counties, cities, school districts and 
other public corporations, but does not include any person whose services are 
performed as an inmate or ward of a state institution." 
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"Dawkins [v. Pacific Motor Trucking, 91 Or App 562, 756 

P2d 60 (1988), on reconsideration] makes it clear that the 
critical time for determining whether a claimant has with
drawn from the workforce is at the time of the disability. * * * 
Here, claimant was working and was, therefore, a member of 
the workforce when he became disabled by his occupational 
disease. It matters not that he retired or had withdrawn from 
the workforce after that time. Under Dawkins, he need not 
show that he remained in the work force. Because he was 
entitled to receive benefits for temporary total disability at 
that time, he was entitled to continue to receive them until he 
became medically stationary and was released for work * * * at 
which time employer was entitled to close his claim." (Cita
tions omitted; emphasis supplied.) 

Employer's argument ignores the fact that, despite 
claimant's incarceration, he was never medically stationary or 
released for work during the time that he was jailed. Claim
ant's medical condition precluded his employment, even if he 
had not been incarcerated. Under those circumstances, there 
is no authority to terminate temporary disability benefits. 
Northrup King & Co. v. Fisher, 91 Or App 602, 757 P2d 855, 
rev den 307 Or 77 (1988); see also Fazzolari v. United Beer 
Distributors, 91 Or App 592, 595, 757 P2d 857, on reconsidera
tion 93 Or App 103, 761 P2d 6, rev den 307 Or 236 (1988). 

Cite as 100 Or App 717 (1990) 721 

It is the legislature's province to restrict the ability of 
incarcerated individuals to collect workers' compensation 
and, in some situations, it has done so. See ORS 655.515(1).2 

We decline employer's suggestion that we create additional 
exceptions that have no basis in the statute. 

Claimant was temporarily totally disabled as a result 
of a compensable injury throughout the time that he was 
incarcerated, and he was entitled to temporary disability com
pensation. ORS 656.268(1).3 Accordingly, T T D benefits paid 
were not an overpayment, and an offset is improper. 

Affirmed. 

1 O R S «>55.515(1) provides: 

"No benefits, except rehabilitation services, shall accrue to the inmate until 
the date of release from confinement and shall be based upon the condition of the 
inmate at that time." 
3 O R S 656.268(1) provides, in pertinent part: 

"Claims shall not be closed nor temporary disability compensation terminated if 
the worker's condition has not become medically stationary." 

In Fazzolari v. United Beer Distributors, supra, we stated: "The statute does not 
permit unilateral termination of temporary total disability benefits, unless the claim
ant is both medically stationary and released for work." 91 Or App at 595. (Emphasis 
in original.) 
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594 December 12, 1989 No. 109 

IN T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N , 

In the Matter of the Compensation of 
Charles I. Spear, Claimant. 

S T A T E OF O R E G O N , D E P A R T M E N T OF J U S T I C E , 
I N M A T E I N J U R Y F U N D , 

Petitioner on Review, 
v. 

S P E A R , 
Respondent on Review. 

' > (WBC No. 86-02003; CA A46205; SC S36091) 

In Banc 
On review from the Court of Appeals.* 

Argued and submitted September 6,1989. 

Christine Chute, Assistant Attorney General, Salem, 
argued the cause for petitioner. With her on the brief were 
Dave Frohnmayer, Attorney General and Virginia L . Linder, 
Solicitor General, Salem. 

No appearance for respondent. 

V A N H O O M I S S E N , J . 

The decision of the Court of Appeals and the order of the 
Workers' Compensation Board are affirmed. 

* Judicial review from an order from the Workers' Compensation Board. 94 Or 
App 677, 767 P2d 928 (1989). 

596 Dept. of Justice v. Spear 

V A N H O O M I S S E N , J . 

The issue is whether the Inmate Injury Act, ORS 
655.505 et seq., incorporates the attorney fees provisions of the 
Workers' Compensation Law, ORS chapter 656. The Depart
ment of Justice, which administers the Inmate Injury Fund, 
contends that it does not. The Court of Appeals held that it 
does. Dept. of Justice v. Spear, 94 Or App 677, 767 P2d 928 
(1989). We affirm. 

Claimant is an inmate at the Oregon State Penitenti
ary. While employed there, he was assaulted and injured by 
another inmate. When he filed a claim for benefits, the 
Department of Justice denied his claim on the ground that his 
injury was not work related. On appeal, a referee found that 
claimant's injury was compensable. The Department appealed 
to the Workers' Compensation Board, which affirmed the ref
eree and also awarded claimant $550 attorney fees for services 
on Board review. The Court of Appeals affirmed. In upholding 
claimant's attorney fees award, the Court of Appeals relied on 
Johnson v. SAIF, 267 Or 299, 516 P2d 1289 (1973). The 
Department now appeals only the award of attorney fees.1 
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The Department contends that the Board has no 

authority to award attorney fees on Inmate Injury Act claims, 
arguing that Johnson was wrongly decided. Alternatively, the 
Department contends that Johnson has been superseded by 
the subsequent repeals of former ORS 656.301 (2)2 and former 
655.420,3 statutes which the Department argues this court 
relied upon in Johnson. 

In Johnson, we concluded that "the legislature 
intended to incorporate into the [Inmate Injury Act] * * * all of 
the procedural and remedial rights extended to injured work
men, with certain reservations necessitated by the unique 
position of the inmate." 267 Or at 302. We held that the 
incorporated rights included all of the Workmen's Compensa
tion Act provisions relating to judicial review of inmate 
claims. 267 Or at 303. Normally, this court will not reconsider 
Cite as 308 Or 594 (1989) 597 

its prior interpretation of a statute, especially when the legis
lature has acquiesced in that interpretation over a long period 
of time. Accordingly, we decline to review Johnson on its 
merits. 

The Department argues that Johnson was decided on 
the authority of former ORS 656.301(2) and former O R S 
655.420 and that because both statutes have since been 
repealed, Johnsortsis no longer viable. We disagree. The 
Department has misread this court's opinion in Johnson. 

In Johnson, we explained: 
"The purpose of the reference in ORS 655.525141 to ORS 
656.283 - ORS 656.304 was to identify the sections of the 
Workmen's Compensation Act setting out the hearing pro
cedures and the scope of review and was not intended to 
exclude other provisions in another part of the Workmen's 
Compensation Act under the heading of Legal Representation 
dealing with attorney's fees (ORS 656.386 and ORS 656.388) 
among other things." 267 Or at 303. (Emphasis added). 

O R S 655.520 overcomes the general rule that attorney fees are 
not recoverable absent a statute or contractual provision 
authorizing such fees5 by incorporating into the Inmate Injury 
Act all of the consistent provisions of ORS 656.001 to 656.794, 
including ORS 656.382(2), infra, which provides for an award 
of a claimant's attorney fees when an employer appeals and 
loses. 

Johnson was decided in 1973. Former ORS 656.301(2) 
was repealed in 1977, and former ORS 655.420 was repealed in 
1979. Therefore, we examine whether the repeal of those stat-

1 The referee awarded claimant's attorney $1,400 in fees "paid out of and not in 
addition to compensation." Those fees are not at issue in this appeal. 

2 Repealed, Or Laws 1977, ch 804, § 55. 
3 Repealed, Or Laws 1979, ch 814, § 1. 
4 O R S 655.525 provides: 

"An inmate or the beneficiary of the inmate may obtain review of action 
taken on the claim as provided in O R S 656.283 to 656.034." 
5 See Samuel v. Frohnmayer, 308 Or 362, 366, 779 P2d 1028 (1989); Stelljes/ 

Dumler u. State Board of Parole, 307 Or 365, 368, 769 P2d 177 (1989); but see Deras u. 
Myers, 272 Or 47, 65-66, 535 P2d 541 (1975) (equity court may award attorney fees 
without specific authority). 



utes demonstrates any legislative intent to reverse our holding 
in Johnson. 

Looking first at former ORS 655.420, we find that 
persons covered by former 655.405 to 655.450 (mentally 
retarded minors injured in special training program) are now 

598 Dept. of Justice v. Spear 

"workers" for the purposes of the Workers' Compensation 
Law. See ORS 656.033(1). It is clear that the legislature 
intended no change in the ability of such minors to claim and 
receive attorney fees. Therefore, the repeal of former ORS 
655.420, which we cited in Johnson only by analogy, proves 
nothing in the context of this case. 

Former ORS 656.301(2) involved SAIF or employer 
appeals from the circuit court: 

"In case of an appeal by the State Accident Insurance 
Fund or employer from an adverse decision of the circuit 
court, if the judgment of the circuit court is affirmed, the 
claimant shall be allowed attorney fees to be fixed by the court 
and to be paid by the party initiating the appeal, in addition to 
the compensation." 

When the legislature removed circuit court review from the 
workers' compensation scheme, former ORS 656.301 became 
surplusage.6 We conclude that the repeal of former O R S 
656.301 proves nothing in the context of this case. 

ORS 656.382(2) provides: 
"If a request for hearing, request for review, appeal or 

cross-appeal to the Court of Appeals or petition for review to 
the Supreme Court is initiated by an employer171 or insurer, 
and the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claimant or 
the attorney of the claimant a reasonable attorney fee in an 
amount set by the referee, board or the court for legal repre
sentation by an attorney for the claimant at and prior to the 
hearing, review on appeal or cross-appeal." 

That statute is incorporated into the Inmate Injury Act by 
ORS 655.515 and 655.520(1). Johnson v. SAIF, supra. 

The decision of the Court of Appeals and the order of 
the Workers' Compensation Board are affirmed. 

6 The Department cites no legislative history, and we are aware of none, to support 
its argument that tite repeal of former O R S 656.301 was intended to undermine our 
holding in Johnson. Had the legislature intended to reverse our holding in Johnson, 
we think it would have said so. 

7 The Department does not argue that it is not an "employer" for the purposes of 
this claim. 
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292 February 22, 1990 No. 18 

I N T H E S U P R E M E C O U R T OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Reyes S. Garcia, Claimant. 

GARCIA, 
Respondent on Review, 

v. 
B O I S E C A S C A D E C O R P O R A T I O N , 

Petitioner on Review. 

(WCB No. 85-15946; CA A46569 ; SC S35840) 

On review from the Court of Appeals.* 

Argued and submitted July 6, 1989. 
Susan A. Bischoff, Salem, argued the cause for petitioner 

on review. On the petition for review were Robert R. 
Trethewy, and Garrett, Seideman, Hemann, Robertson & 
DeMuniz, P.C., Salem. 

Quintin B. Estell, Salem, filed the response and argued the 
cause for respondent on review. 

Before Peterson, Chief Justice, and Linde,** Carson, 
Jones, Gillette and Fadeley, Justices. 

C A R S O N , J . 

The decision of the Court of Appeals is reversed. The case 
is remanded to the Court of Appeals for proceedings consis
tent with this opinion. 

* Judicial review from order of Workers' Compensation Board. 94 Or App 362, 765 
P2d 1245 (1988). 

** Linde, J . , retired January 31, 1990. 

294 Garcia v. Boise Cascade Corp. 

C A R S O N , J . 

In this workers' compensation case, the Court of 
Appeals concluded that the referee's findings of fact, which 
were affirmed by the Workers' Compensation Board, are not 
supported by substantial evidence. Garcia v. Boise Cascade 
Corp., 94 Or App 362, 765 P2d 1245 (1988). Substantial evi
dence supports a finding when the record, viewed as a whole, 
permits a reasonable person to make the finding. O R S 
183.482(8)(c).1 Because we conclude that the Court of Appeals 
did not correctly apply the substantial evidence standard of 
review, we reverse its decision and remand the case to the 
Court of Appeals. 

In 1985, claimant injured his back while working at 
employer's mill pulling sheets of veneer off a conveyor belt or 
"greenchain," a task claimant described at his deposition as 

1 O R S 183.482(8)(c) provides: 

"The court shall set aside or remand the order if it finds that the order is not 
supported by substantial evidence in the record. Substantial evidence exists to 
support a finding of fact when the record, viewed as a whole, would permit a 
reasonable person to make that finding." 
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"light" work. Claimant sought workers' compensation for his 
degenerative back condition. At the hearing, claimant intro
duced a letter from Dr. Munson, his treating physician, stat
ing that "heavy lifting" at claimant's job was "a major if not 
the major contributing factor aggravating [claimant's degen
erative back condition]." The referee discounted Dr. Mun-
son's opinion because "the record indicates that claimant's 
work did not involve heavy lifting" and because Dr. Munson 
"was unaware of the claimant's actual work history." The 
referee then concluded "that the claimant has not met his 
burden of establishing that the work activities for this 
employer were the major contributing cause of his degener
ative back condition."2 The Board affirmed the referee's deci
sion. The Court of Appeals disagreed with the referee and the 
Board, concluding that the referee erred in discounting Dr. 
Munson's opinion. 94 Or App at 365. 

The Court of Appeals came to this conclusion on the 
Cite as 309 Or 292 (1990) 295 

ground that the referee's findings—that claimant's work did 
not involve heavy lifting and that Dr. Munson was unaware of 
claimant's work history—are not supported by substantial 
evidence in the record. 94 Or App at 365. The court observed 
that claimant "worked several years, including the years 1983 
to 1985, 'pulling greenchain' for employer, a job that the 
record reveals requires substantial lifting as well as pulling, 
bending and twisting." 94 Or App at 365. The court also stated 
that Dr. Munson had treated claimant since 1973 and so could 
not have been unaware of claimant's work history. 94 Or App 
at 365. The Court of Appeals formerly would have reviewed de 
novo, see former ORS 656.298(6) (1985), thus permitting the 
court to make its own findings. Since 1987, however, the court 
has been required to review for substantial evidence. Or Laws 
1987, ch 884, § 12a; ORS 183.482(8)(c) and 656.298(6). As 
stated above, substantial evidence supports a finding when the 
record, viewed as a whole, permits a reasonable person to 
make the finding. ORS 183.482(8)(c). A court must "evaluate 
the substantiality of supporting evidence by considering all 
the evidence in the record." Younger v. City of Portland, 305 
Or 346, 356, 752 P2d 262 (1988). (Emphasis added.) That is, 
the court must evaluate evidence against the finding as well as 
evidence supporting it to determine whether substantial evi
dence exists to support that finding. If a finding is reasonable 
in light of countervailing as well as supporting evidence, the 
finding is supported by substantial evidence. See Armstrong v. 
Asten-Hill Co., 90 Or App 200, 206, 752 P2d 312 (1988). 

Here, the Court of Appeals did not evaluate all the 
evidence to determine whether a reasonable person could have 
made the findings that the referee and the Board made on the 
evidentiary record. Instead, the court concluded that certain 

2 Claimant initially sought compensation on alternative theories that his degener
ative condition was an occupational disease or that, as to his herniated disc, it was the 
result of an industrial injury. The referee concluded that claimant had not met his 
burden on the injury alternative. Claimant has not pursued his industrial injury claim. 



evidence supported findings different from those reached by 
the referee and that the referee (and the Board) thus erred. 
The Court of Appeals effectively has substituted its view of 
the evidence, contrary to ORS 183.482(8)(c). That was an 
incorrect application of the substantial evidence standard of 
review. / / 

The twist in this case was a negative finding by the 
referee (and the Board). That is, purportedly based on the 
evidence, the referee "discounted" the opinion of Dr. Munson 

296 Garcia v. Boise Cascade Corp. 

that the heavy lifting was "a major if not the major contribut
ing factor aggravating [claimant's degenerative back condi
tion]." Once the opinion of Dr. Munson was discounted, the 
referee concluded that claimant had failed to carry his burden 
of establishing a compensable claim. 

In cases where evidence is rejected or disregarded by 
the referee, and such action purports to be based on facts, it is 
appropriate for the reviewing court to examine whether the 
referee's decision to disregard or discount evidence in the 
record is supported by substantial evidence. Put another way: 
An assertion of a finding of fact as part of an explanation for 
disregarding evidence is subject to attack if that fact relied 
upon is not, itself, supported by substantial evidence. 

Here, the referee, in support of his conclusion to dis
count Dr. Munson's opinion testimony, relied on an explana
tion that "the record indicates that claimant's work did not 
involve heavy lifting" and that Dr. Munson "was unaware of 
the claimant's actual work history." The Court of Appeals, 
after stating that the foregoing findings were not supported by 
the evidence (the correct test), reversed the Board because it 
found that some evidence did suggest that claimant's work 
required substantial lifting, pulling, bending and twisting, and 
that Dr. Munson was aware of claimant's work history. Essen
tially, the Court of Appeals held that there was substantial 
evidence supporting claimant's position. Even if true, that is 
irrelevant. The appropriate question was not whether sub
stantial evidence supported claimant's claim, but whether 
substantial evidence supported the referee's decision. 

The evidence in this case conflicts: Claimant's job 
might or might not have been the major contributing cause of 
claimant's degenerative back condition, pulling veneer might 
or might not be considered heavy work, and Dr. Munson 
might or might not have understood claimant's work history. 
Rather than reviewing the record to determine if substantial 
evidence supported the referee's order, which, in this case, 
necessitated an examination for substantial evidence to sup; 
port the referee's decision to disregard Dr. Munson's opinion, 
the Court of Appeals reexamined the record and simply 
reached a contrary conclusion. That was error. 

Finally, claimant has argued before the Board, the 
Court of Appeals, and this court, for application of the last 
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Cite as 309 Or 292 (1990) 297 

injurious exposure rule. That rule might render employer, as 
claimant's last employer, liable for claimant's degenerative 
back condition if claimant established that the condition was 
caused by one of two or more places of employment. See 
Stouall v. Sally Salmon Seafood, 306 Or 25, 31, 757 P2d~410 
(1988); Boise Cascade Corp. v. Starbuck, 296 Or 238, 675 P^GK 
1044 (1984); Bracke v. Baza'r, 293 Or 239,646 P2d 1330 (1982). 

The issue was not raised before the referee at the 
hearing. Neither the Board nor the Court of Appeals 
addressed it. We assume that the Board ignored this issue 
either because it deemed the issue waived or because the 
Board determined that claimant did not satisfy a prerequisite 
to the operation of the rule—that claimant's degenerative 
back condition was caused by any place of employment. Pre
sumably, the Court of Appeals did not reach this issue either 
because it determined that the claim was compensable by this 
employer or because it, too, deemed the issue waived. Depend
ing upon the decision on remand, this issue may, or may not, 
properly be deemed revived. 

The decision of the Court of Appeals is reversed. The 
case is remanded to the Court of Appeals for proceedings 
consistent with this opinion. 
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Request f o r a t t o r n e y f e e s : when Board w i l l c o n s i d e r , 31,399,516 
T h i r d P a r t y e l e c t i o n , r e s c i s s i o n , 689 

Board (Own M o t i o n ) 
E x e r c i s e o f j u r i s d i c t i o n i s s u e , 680 
R e e v a l u a t i o n , PTD, 356 

Board (Own M o t i o n ) v s . Hearings D i v i s i o n 
A g g r a v a t i o n r i g h t s : e x p i r a t i o n i s s u e , 19 

Board v s . C i r c u i t C o u r t 
A t t o r n e y f e e s , 279 
T o r t v s . " m a t t e r c o n c e r n i n g a c l a i m " , 680 

Board v s . C o u r t o f Appeals 
I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 267 
Non-complying employer case, 267,626 
R e c o n s i d e r a t i o n R e q u e s t / P e t i t i o n f o r Review, 695 
V a l i d i t y o f A d m i n i s t r a t i v e r u l e , g e n e r a l l y , 298 

Board v s . Department o f I n s u r a n c e & Finance 
M e d i c a l s e r v i c e s , 107,298,485 
Non-complying employer: c l a i m s c o s t r e c o v e r y i s s u e , 48 
N o n - d i s a b l i n g c l a i m , r e c l a s s i f i c a t i o n i s s u e , 635 
N o t i c e o f C l o s u r e , a p p e a l from, 324 
PTD r e d u c t i o n i s s u e , 493 
Reimbursement between c a r r i e r s , 488,565,676 

Board v s . H e a r i n g s D i v i s i o n 
Fee o u t o f compensation, Referee's f a i l u r e t o o r d e r , 1 
Ref e r e e ' s Abatement Order/Request f o r Review, 454 

Department o f I n s u r a n c e & Finance 
Reimbursement between c a r r i e r s , 676 

H e a r i n g s D i v i s i o n 
A t t o r n e y f e e o u t o f compensation, 670 
C l a i m c l o s u r e , f i r s t , 263 
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D i s c o v e r y p r i o r t o Request f o r H e a r i n g , 411,413 
" M a t t e r c o n c e r n i n g a c l a i m " , 488,669,670,708 
M e d i c a l b i l l s i s s u e , 612 
Non-complying employer: p r o p e r n o t i c e i s s u e , 211 
Premature Request f o r H e a r i n g , 298 
Reimbursement o f h e a l t h p r o v i d e r , 708 *Bold Page = Court Case* 
"Reserved i s s u e " d i s m i s s e d , appeal u n t i m e l y , 600 

I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 267 

LABOR LAW ISSUES 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f , 198,268,290 
C o n d i t i o n compensable 

I n j u r y causes symptoms o f p r e - e x i s t i n g c o n d i t i o n , 108,166,431,473 
M e d i c a l e v i d e n c e preponderance, 542 
O f f - j o b i n j u r y , 240,268,533 

C o n d i t i o n n o t compensable 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 60,198,214,375,425,436,651 
I n t e r v e n i n g , s u p e r c e d i n g trauma, 54,169,662 
Knee i n j u r y / b a c k c l a i m , 83 
M a l i n g e r i n g , 385 
M u l t i p l e d i a g n o s e s , 391 
M u l t i p l e p o s s i b l e causes, 7,198,208,576 
N o n c r e d i b l e c l a i m a n t , 91,214,324,569 
O b e s i t y , 166 
P r e - e x i s t i n g c o n d i t i o n n o t worsened by i n j u r y , 607 
R e f u s a l o f d e f i n i t i v e t e s t , 7 
Temporal r e l a t i o n s h i p , 578 

D i r e c t & N a t u r a l consequences 
Adverse e f f e c t s o f t r e a t m e n t , 150,221,436 

MEDICAL OPINION 
A n a l y s i s v s . c o n c l u s o r y o p i n i o n 

Check-the-box r e p o r t , 123,171,363,406 
C o n c l u s o r y , 83,140,171,391,415,433,436, 612 , 655 
P e r s u a s i v e a n a l y s i s , 35,54,83,94,158,198,208,229,271,651,655 

Based on 
B i a s , 470 
Changed o p i n i o n , 546 
C l a i m a n t ' s o p i n i o n , 415 
Complete, a c c u r a t e h i s t o r y , 35,169,391,624 
C o n d i t i o n a l o p i n i o n , 273 
C r e d i b l e c l a i m a n t , 282,546 
Exam v s . r e c o r d s r e v i e w , 431 
Exams b e f o r e , a f t e r key e v e n t , 76,240,431,546 
G r e a t e r o r l e s s e r e x p e r t i s e , 54,436 
I n a c c u r a t e h i s t o r y , 64,91,152,208,214,385,391,406,633,651 
I n c o m p l e t e h i s t o r y , 62,94,158,391 
"Magic words", n e c e s s i t y o f , 140,375,406,486 
N o n - c r e d i b l e c l a i m a n t , 4,91,152,311,324,569,591,597 
P o s s i b i l i t y , 60,208,229,375,436,607 
Records r e v i e w , 35 
S i n g l e exam v s . l o n g t i m e o b s e r v a t i o n , 54,273,347,431,624 
Temporal r e l a t i o n s h i p , 578 
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MEDICAL OPINION—Based on ( c o n t i n u e d ) 
Theory, r e c e n t and r e l i a b l e , 280 

N e c e s s i t y o f 
Complex m e d i c a l q u e s t i o n , g e n e r a l l y , 60,83,198 
F u n c t i o n a l component, PPD i s s u e , 132 
I n j u r y c l a i m / c u r r e n t (new) c o n d i t i o n , 152,158,198,208,214,375,431 
I n j u r y c l a i m / c u r r e n t (same) c o n d i t i o n , 169,282,391,433 
I n j u r y c l a i m ; m u l t i p l e t r a u m a t i c e v e n t s , 22 
I n j u r y c l a i m / p s y c h o l o g i c a l t r e a t m e n t , 54 
M e d i c a l l y s t a t i o n a r y i s s u e , 381,536,558 
M e n t a l s t r e s s c l a i m , 203 
O c c u p a t i o n a l d i s e a s e c l a i m , 203,229,597,633 
PPD: compensable, non-compensable c o n d i t i o n s , 440,457,645 
P r e - e x i s t i n g c o n d i t i o n / i n j u r y , 171,400 
R e s p o n s i b i l i t y i s s u e , 181,363,565,583 

T r e a t i n g p h y s i c i a n 
A n a l y s i s v s . o b s e r v a t i o n , 280 
F i r s t t r e a t m e n t l o n g a f t e r key e v e n t , 152,214 
Former, 651 
I n c o n s i s t e n t o r c o n t r a d i c t o r y o p i n i o n s , 83,158,163,171,229,391,406,433, 

518,662 
O p i n i o n d e f e r r e d t o , 203,240,282,343,365,400,546 
O p i n i o n n o t d e f e r r e d t o , 35,152,158,163,171,280,347,363,470 
Records i n c o n s i s t e n t w i t h o p i n i o n , 569 
V o c a t i o n a l i s s u e s ( o p i n i o n commenting o n ) , 32,125 

MEDICAL SERVICES 
See a l s o : DENIAL OF CLAIMS 
B i l l i n g s : payment p e n d i n g a p p e a l , 606 
C h i r o p r a c t i c 

Burden o f p r o o f , 463 
Compensable 

Reasonable & necessary, 54,477 
Frequency i s s u e , 463,550 
Not compensable 

F u t u r e t r e a t m e n t d e n i a l , 223,415 
Not r e a s o n a b l e & necessary 

C o n d i t i o n u n r e l a t e d , 425 
L i m i t e d b e n e f i t , 425 
No c o n d i t i o n t o t r e a t , 470 
P s y c h o l o g i c a l l y d e t r i m e n t a l , 415,655 

D e p o s i t i o n , 651 
" D i r e c t c o n t r o l & s u p e r v i s i o n " d i s c u s s e d , 298 
E x e r c y c l e , 612,636 
E x p e r t w i t n e s s f e e , 485 
Housekeeping s e r v i c e s as, 81 
Massage t h e r a p y , 298 
P e n a l t y i s s u e 

B i l l i n g 
M a i l i n g v s . r e c e i p t d a t e , 298 
Sent t o wrong c l a i m , 298 
60 days t o pay, 576 

Delay ( p a y m e n t ) , 27,568 
R e f u s a l t o pay, 576 

P r o l o t h e r a p y , 131 
P s y c h i a t r i c t r e a t m e n t n o t r e a s o n a b l e o r necessary, 587 
S u r g e r y 

Reasonable & necessary i s s u e , 113,273 
Thermography, 470 
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T r a v e l e x p e n s e s — R e l o c a t i o n / e s t a b l i s h e d p r o v i d e r , 21 
Weight l o s s program, 612 
W h i r l p o o l u n i t , 603 

MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
D e f i n e d o r d i s c u s s e d , 201,381,439 
Evidence o f , 457 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS 

NONSUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 
T i m e l i n e s s i s s u e , 16 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : FIREFIGHTERS; HEART CONDITIONS; PSYCHOLOGICAL CONDITIONS; 

SUCCESSIVE EMPLOYMENT EXPOSURES 
A p p l i c a b l e s t a t u t e , 225,271,447,453,532,591,597,633,640 
Burden o f p r o o f 

G e n e r a l l y , 2,140,532,597,633,640 
M e d i c a l e v i d e n c e 

P r e d i s p o s i t i o n v s . d i s e a s e , 2 
P r e - e x i s t i n g c o n d i t i o n , 220,271 

C l a i m compensable 
C o m p e n s a b i l i t y conceded ( s u c c e s s i v e employment exposure c a s e ) , 369,406 
M a j o r c o n t r i b u t i n g cause t e s t , 2,16,140,624 
M a t e r i a l c a u s a t i o n t e s t , 225,271,453,640 
S e r i e s o f t r a u m a t i c e v e n t s , 225,271 
Symptomatic w o r s e n i n g , p r e - e x i s t i n g c o n d i t i o n , 271 
U n c e r t a i n d i a g n o s i s , 624 

C l a i m n o t compensable 
E x i s t e n c e o f c o n d i t i o n q u e s t i o n a b l e , 140,163,533 
M a j o r cause t e s t n o t met, 163 
M e d i c a l e v i d e n c e 

I n s u f f i c i e n t t o meet burden o f p r o o f , 163,203,532,633,698 
No c l e a r d i a g n o s i s , 163 
No d i s c u s s i o n o f o f f - j o b exposure, 143,391 

N o n c r e d i b l e c l a i m a n t , 597 
P r e - e x i s t i n g c o n d i t i o n n o t worsened by work, 158,220,229 
S i g n i f i c a n t o f f - j o b exposure, 597 

Vs. i n j u r y c l a i m , 16,143,220,271,684 *Bold Page = Court Case* 

OCCUPATIONAL DISEASE, CONDITION OR INJURY 
A l l e r g i c r h i n i t i s , 2 
Aneurism, 684 
Bone s p u r s , 2 71 
B o t u l i s m p o i s o n i n g , 542 
C a r p a l t u n n e l syndrome, 140,453 
Dementia, 7 
D e r m a t i t i s , 85,86 
D i a b e t e s , 400 
H e a r i n g l o s s , 698 
H e r n i a , 569 
H i v e s , 203 
H y p e r t e n s i o n , 436 
L a b y r i n t h i n e c o n c u s s i o n syndrome, 152 
M y a l g i a , 227 
O r g a n i c b r a i n syndrome, 7 
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OCCUPATIONAL DISEASE, CONDITION OR INJURY ( c o n t i n u e d ) 
O s t e o a r t h r i t i s , 431 
R h i n i t i s , 705 
Sneeze, 590 
T i n n i t u s , 424 
V i r a l m e n i n g i t i s , 375 

OFFSETS/OVERPAYMENTS 
A l l o w e d 

PPD v s . PTD, 342 
TTD v s . PPD, 381,456 
TTD v s . PTD, 45,342 

Not a l l o w e d 
One c l a i m v s . second c l a i m b e n e f i t s , 526 
PPD v s . PTD, 174 
TTD v s . PPD, 397,483,538 
TTD v s . TTD, 135 

Payment p e n d i n g r e v i e w , l a t e r r e v e r s a l , 483 
When t o r e q u e s t , 342,477 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

OVERPAYMENTS See OFFSETS 

OWN MOTION R E L I E F 
See a l s o : JURISDICTION 
Claims p r o c e s s i n g , 156 
C l o s u r e : r e o p e n i n g w h i l e D e t e r m i n a t i o n Order a p p e a l a b l e , 639 
P e n a l t y i s s u e , 156,330,476 
P o l i c y 

C o m p e n s a b i l i t y i s s u e s , 355 
R e c o n s i d e r a t i o n r e q u e s t 

E v i d e n c e c o n s i d e r e d , 355 
R e l i e f a l l o w e d 

Consent t o i s s u a n c e o f .307 Order, 90 
M e d i c a l s e r v i c e s , pre-1966 i n j u r y , 156,501 
TTD a l l o w e d o r c o n t i n u e d 

A f f i d a v i t o f work s e a r c h , 62,138 
ATP, 517 
C l o s u r e p r e m a t u r e , 451,502 
H o s p i t a l i z a t i o n 

Chemical dependency, 156 
Su r g e r y , 330,501,663 

Leave work due t o worsened c o n d i t i o n , 663 
Less t h a n 14 days t o t a l d i s a b i l i t y , 639 
Tax r e c o r d s show self- e m p l o y m e n t , 102 

R e l i e f d e n i e d 
C a r r i e r r e q u e s t : c o r r e c t unappealable o r d e r , 557 
Consent t o i s s u a n c e o f .307 Order, 25 
Evidence 

Fact f i n d i n g h e a r i n g r e q u e s t , 186 
S u b m i t t e d w i t h R e c o n s i d e r a t i o n Request, 132 

PPD r e q u e s t , 451,502,711 
TTD r e q u e s t 

F o s t e r p a r e n t as employee i s s u e , 187 
No h o s p i t a l i z a t i o n , s u r g e r y , 139 
Seek work p r o o f : p r e - v s . p o s t - w o r s e n i n g , 216,219 
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PAYMENT 
Made p e n d i n g r e v i e w , l a t e r r e v e r s a l , 483 
Reimbursement between c a r r i e r s i s s u e , 488 

741 

PENALTIES 
"Amounts t h e n due" 

Costs o f m e d i c a l s e r v i c e s , 53,268 
Requirement, 284,361,467,473,476,524,709 *Bold Page = Court Case* 

"Compensation" d i s c u s s e d , 268,467 
Double p e n a l t y , 35,311 

PPD (GENERAL) 
F u n c t i o n a l o v e r l a y , 132 
Loss o f e a r n i n g c a p a c i t y : scheduled i n j u r y , 44 
R e l i a n c e on d o c t o r ' s r a t i n g , 582 
St a n d a r d s 

Burden o f p r o o f under, 467 
S t a n d a r d o f r e v i e w , 467 

T e s t 
I m pairment due t o i n j u r y , 433,440,451 

When t o r a t e 
G e n e r a l l y , 387 
S u p e r c e d i n g i n j u r y , 54 

PPD (SCHEDULED) 
A f f e c t e d body p a r t 

Arm, 68,347,440,582,645 
F i n g e r , 518 
F o o t , 221,508 
H e a r i n g l o s s , 103 
Leg, 234,387,545,582 

F a c t o r s c o n s i d e r e d 
A m p u t a t i o n e q u i v a l e n t , 508 
Edema, 582 
F u n c t i o n a l component, 132 
G r i p , 582 
Im p a i r m e n t due t o i n j u r y , 440 
Lay t e s t i m o n y , 347,518,545 
P a i n , 221 
Pre-employment h e a r i n g l o s s , 103 
P r e - i n j u r y d i s a b i l i t y , 645 
P r e s b y c u s i s , 103 
S u r g e r y , 234 
Weakness, 347 

PPD (UNSCHEDULED) 
Back & neck 

No award, 344>470,495 
5-15%, 298,346,477,550 
20-30%, 224,571,573 
35-50%, 467,582 
55-100%, 32,161,319,365,420,657 

Body p a r t a f f e c t e d 
D e r m a t i t i s , 85 
P s y c h o l o g i c a l , 344,387 
S h o u l d e r , 451,645 
T i n n i t u s , 424 
V a s c u l a r problems, 221 

Burden o f p r o o f , 344,467,470 
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PPD (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d 

Age 
Under 30 y e a r s , 
30-39, 298,420,550 
40- 49, 
50+, 32,161,319,571,573,582 

E d u c a t i o n 
No f o r m a l , o r i l l i t e r a t e , 
1-6 y e a r s , 319,420 
7-11, 32 
1 2 t h grade o r GED, 161,582 
H i g h e r e d u c a t i o n , 298,550,571,573 

Im p a i r m e n t 
F u n c t i o n a l component, 132 
Lay v s . m e d i c a l o p i n i o n , 550 
M i l d , 298 
M i n i m a l , 550 
Moderate, 161 
Non-compensable, d i s a b l i n g c o n d i t i o n , 451,477 
None, 85,495 
P a i n , 495,550 
P r e - e x i s t i n g c o n d i t i o n n o t a f f e c t e d , 433 
P r e s c r i p t i o n causes d i s a b i l i t y , 221 
P r i o r i n j u r y , award, 571,645 
P s y c h o l o g i c a l problems, u n r e l a t e d , 344 
R e f u s a l o f s u r g e r y , 224 
Severe, 420 
S u b j e c t i v e v s . o b j e c t i v e l i m i t a t i o n s , 573 

L a s t arrangement o f compensation 
Worsening s i n c e r e q u i r e m e n t , 344 

St a n d a r d s a p p l i e d , 467 
Work e x p e r i e n c e / c u r r e n t l i m i t a t i o n s 

E n g l i s h language d e f i c i e n c y , 467 
L i g h t work l i m i t a t i o n , 32 
P a r t - t i m e work, 319,420 
P r i o r employments p r e c l u d e d , 319 
R e t u r n t o r e g u l a r work, 582 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 103,110,174,254,276,353,481 
Made, 45,125,294,314,593 
Refused, 7,14,32,44,161,255,488,573,659 
Reversed, 41,166,177,234,319,348,365,420,459,493,508,540,571,629,657 

Burden o f p r o o f 
G e n e r a l l y , 41,571,573 
Odd l o t d o c t r i n e , 14,32,110,125,161,254,276,314,488,508,629,657 

E f f e c t i v e d a t e , 45,125,593 
F a c t o r s c o n s i d e r e d 

Age 
30-40 y e a r s , 420 
4 1 - 50, 7,110,166,348,365,540 
51-60, 32,41,234,319,573 
61+, 45,125,161,276,294,314,459 

E d u c a t i o n 
No f o r m a l , o r i l l i t e r a t e , 
1-6 y e a r s , 319,420 
7-11, 7,32,41,45,110,125,166,234,276,294,314,459 
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1 2 t h grade/GED, 161,540,593,657 
H i g h e r e d u c a t i o n o r t r a i n i n g , 348,573 

L a s t arrangement o f compensation, 103,174,481 
M e d i c a l i s s u e s / o p i n i o n s / l i m i t a t i o n s 

Ambiguous m e d i c a l o p i n i o n , 255 
Compensable, non-compensable c o n d i t i o n s mixed, 166 
Lack o f c o n d i t i o n i n g , 166 
L i g h t work l i m i t a t i o n , 14,32,161,177,276,294,319,488,573,629 
Low i n t e l l i g e n c e , 7,348 
M i n i m a l i m p a i r m e n t , 166 
Moderate i m p a i r m e n t , 14,177,459,488 
M u l t i p l e i n j u r i e s , 314. 
O b e s i t y , 166 
P a i n , 459,488,593 
P o s t - i n j u r y d i s a b l i n g c o n d i t i o n , 319,459 
P r e - e x i s t i n g c o n d i t i o n ( s ) 

Compensable, s e p a r a t e c l a i m s , 481 
C o n d i t i o n v s . d i s a b i l i t y , 166 
Made symptomatic by i n j u r y , 166,593 
Worsens p o s t - i n j u r y , 41,254,348 

P r e - e x i s t i n g , d i s a b l i n g c o n d i t i o n , 32,103,276,314,459,573 
P s y c h o l o g i c a l problems, r e l a t e d , 103,174,365,593 
Se d e n t a r y work l i m i t a t i o n , 41,45,125,234,255,353,420,508,657 
Severe i m p a i r m e n t , 110,420 
S u b j e c t i v e v s . o b j e c t i v e l i m i t a t i o n s , 573 
S u r g e r y , 41,125 

M o t i v a t i o n 
A t t i t u d e poor, 177,488 
B e l i e f o f i n a b i l i t y t o work, 459 
C o o p e r a t i v e w i t h v o c a t i o n a l s e r v i c e s , 32,276,294,314 
E f f o r t s n o t r e a s o n a b l e , 14,234,365,459,488 
F u t i l e t o seek work, 110,125,276,314,593 
" F u t i l i t y " d i s c u s s e d , 459,508 
" G a i n f u l & s u i t a b l e employment" d i s c u s s e d , 276,319 
Move o u t o f s t a t e , 657 
No work s e a r c h , 234,459,657 
P e n s i o n , r e c e i p t o f , 234 
Reasonable e f f o r t s , 353,593 
R e f u s a l o f s u r g e r y , 45 
R e f u s a l o f v o c a t i o n a l s e r v i c e s , 7,365 
R e t i r e m e n t , 276,314,459 
S o c i a l s e c u r i t y , r e c e i p t o f , 234 

V o c a t i o n a l f a c t o r s 
E xpected wage r a t e , 629,657 
E x p e r t v o c a t i o n a l t e s t i m o n y 

Based on s u b j e c t i v e l i m i t a t i o n s , 573,629 
Employments, p o t e n t i a l , i d e n t i f i e d , 161 
Labor market s u r v e y s , 14 
Longtime work w i t h c l a i m a n t v s . h e a r i n g - e x p o s u r e , 41,540 
M e d i c a l o p i n i o n s o f f e r e d , 659 
P e r s u a s i v e o p i n i o n , 125 

L i m i t e d o p p o r t u n i t y g e o g r a p h i c a l l y , 32 
P a r t - t i m e work, 41,45,125,276,319,420 
P o s s i b l e j o b o f f e r , 45 
P r i o r employments p r e c l u d e d , 110,125,314,353 
Seasonal m o d i f i e d work, 420 
T r a i n i n g p o s s i b i l i t y , 294 
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PERMANENT TOTAL D I S A B I L I T Y— V o c a t i o n a l f a c t o r s ( c o n t i n u e d ) 
T r a n s f e r a b l e s k i l l s 

Good, 177,365 
L i m i t e d , 32,44,508,657 
None, 294,314 

V o l u n t e e r work, 125 
R e e v a l u a t i o n 

G e n e r a l l y , 493 
Own M o t i o n , 356 

Suspension o f b e n e f i t s i s s u e , 245 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER/NOTICE OF CLOSURE; 
MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS 
I n j u r y c l a i m 

S t r e s s f u l e v e n t s , s i n g l e day, 684 
I n j u r y v s . o c c u p a t i o n a l d i s e a s e , 684 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e , 79 
Burden o f p r o o f , 64,94,203 
C l a i m compensable 

M a j o r cause t e s t met, 79,203,292 
"Real" c o n d i t i o n s o f employment, 203,292 
R e d u c t i o n i n wages v s . t e r m i n a t i o n , 292 

C l a i m n o t compensable 
C l a i m a n t n o t c r e d i b l e , 513 
" G e n e r a l l y r e c o g n i z e d d i a g n o s i s " r e q u i r e m e n t , 513 
Ma j o r cause t e s t n o t met, 94 
M e d i c a l o p i n i o n : no d i s c u s s i o n o f o f f - j o b s t r e s s o r s , 94 
Real & o b j e c t i v e t e s t n o t met, 64,94,513 
S i g n i f i c a n t o f f - j o b s t r e s s o r s , 94 
T e r m i n a t i o n i s s u e , 64 

R e l a t i o n s h i p : c u r r e n t c o n d i t i o n t o accepted c o n d i t i o n 
Compensable 

O v e r f o c u s on i n j u r y c o n d i t i o n , 587 
Tr e a t m e n t n o t compensable, 587 

Not compensable 
No t r e a t m e n t , o p i n i o n , 54 
R e s p o n s i b i l i t y s h i f t e d by law, 5 

R e l a t i o n s h i p o f p h y s i c a l i n j u r y c l a i m 
Burden o f p r o o f , 35,592 
C l a i m compensable 

I n c r e a s e i n symptoms, 39 
P r e - e x i s t i n g c o n d i t i o n worsened, 54 

C l a i m n o t compensable 
DCS, p r i o r , e f f e c t o f , 35 
M e d i c a l e v i d e n c e i n s u f f i c i e n t , 486 
N o n - c r e d i b l e c l a i m a n t , 152 

REMAND 
By Board 

D i s m i s s a l s e t a s i d e 
F a i l u r e t o appear ( c l a i m a n t ) , 196,394,405,443,579,586,621 
L i m i t on e v i d e n c e , 394,405,445,579,586,621 
Non-complying employer c o n t e s t s c l a i m acceptance, 218 
Non-complying employer, n o t i c e i s s u e , 211 
To a d m i t e v i d e n c e e r r o n e o u s l y e x c l u d e d , 627 
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For f u r t h e r p r o c e e d i n g s 
D i s c o v e r y : p e n a l t y / f e e i s s u e s , 411 
To d e t e r m i n e r e s p o n s i b i l i t y , 331 
To d e t e r m i n e whether " e x t r a o r d i n a r y c i r c u m s t a n c e s " shown, 394,445,586 
To d e t e r m i n e w h i c h s t a t u t e a p p l i e s ( o c c u p a t i o n a l d i s e a s e c l a i m ) , 447 
To l i t i g a t e c o m p e n s a b i l i t y , 650 
To o b t a i n N o t i c e o f Acceptance, 259 

M o t i o n f o r , a l l o w e d 
For a d m i s s i o n o f e x h i b i t ; r e b u t t a l , 549 
For p r e v i o u s l y u n o b t a i n a b l e e v i d e n c e , 372,462,490 

M o t i o n f o r , d e n i e d 
Case n o t i n s u f f i c i e n t l y developed, 97,136,177,522,533,662 
Evidence a v a i l a b l e w i t h due d i l i g e n c e , 264,268,387,397,515 
Evidence p r e c l u d e d from a d m i s s i o n , 651 
I r r e l e v a n t e v i d e n c e , 97,264,314,420 
Request f o r r e - h e a r i n g , 531 
Unnecessary: a d m i n i s t r a t i v e n o t i c e , 304 

By C o u r t o f Appeals 
To c a l c u l a t e p e n a l t y , 709 *Bold page = Court Case* 
To d e t e r m i n e 

C o m p e n s a b i l i t y : i n j u r y , 684 
C o m p e n s a b i l i t y : non-complying employer's a p p e a l , 4 
C o m p e n s a b i l i t y : o c c u p a t i o n a l d i s e a s e , 2,705 
Course & scope, 337 
E n t i t l e m e n t t o a t t o r n e y f e e , 693 

To o r d e r reimbursement between c a r r i e r s , 676 
By Supreme Co u r t 

To a p p l y s u b s t a n t i a l e v i d e n c e t e s t , 77 

REQUEST FOR HEARING (FILING) 
L a t e f i l i n g i s s u e 

D e t e r m i n a t i o n Order, appeal from, 68,477 
Good cause i s s u e 

A t t o r n e y ' s n e g l e c t , 580 
Burden o f p r o o f , 104,679 
D i l i g e n c e , l a c k o f , 197,229,645 
Excu s a b l e n e g l e c t , 104 
M e n t a l competence, 375,400 
M i s c a l c u l a t i o n o f d a t e , 679 
N o t i c e t o a t t o r n e y i s s u e , 104,533 
R e l i a n c e on c a r r i e r ' s employee's s t a t e m e n t , 447,618 
R e l i a n c e on d o c t o r t o c o n t a c t c a r r i e r , 608 

N o t i c e o f C l o s u r e , 506 
Non-complying employer's r e q u e s t , 189,2 51 
Premature, 298,612 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
D i s m i s s a l , Order o f 

See a l s o : REMAND 
A f f i r m e d , 370,395,420 
Appeal r i g h t s , n o t i c e o f , 68 
I s s u e " r e s e r v e d " : a f f e c t , 600 
P r e j u d i c e ( w i t h ) v s . w i t h o u t p r e j u d i c e , 68,395 

Enforcement, Referee's o r d e r 
" L i t i g a t i o n o r d e r " d i s c u s s e d , 437 
Order w i t h o u t a u t h o r i t y , 73 

F i n a l ( a p p e a l a b l e ) o r d e r : what c o n s t i t u t e s , 500 
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REQUEST FOR HEARING (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
I s s u e 

Defense: when t o r a i s e , 617,618 
J u r i s d i c t i o n a l , w a i ved, 251 
Non-complying o r d e r , c o n t e s t e d 

Must be d e c i d e d a l t h o u g h c l a i m n o t compensable, 251 
Not r a i s e d ; R e f e r e e s h o u l d n ' t d e c i d e , 571 
O f f s e t : when t o r a i s e , 477 
Ra i s e d f i r s t a t h e a r i n g , 244 
"Reserved" b u t d i s m i s s e d ; n e c e s s i t y o f t i m e l y a p p e a l , 600 
S p e c i f i c a t i o n o f i s s u e s (document) v s . o r a l , 262 
When t o r a i s e , 618 

J o i n d e r , Order o f , 363 
M o t i o n t o Postpone 

A l l o w e d : e x t r a o r d i n a r y c i r c u m s t a n c e s , 443 
Not a l l o w e d : No e x t r a o r d i n a r y c i r c u m s t a n c e , 579 
Remand f o r c o n s i d e r a t i o n o f , 445, 621 

Scope o f r e v i e w : PPD under s t a n d a r d s , 467 

REQUEST FOR BOARD REVIEW (FILING) 
See a l s o : JURISDICTION 
C r o s s - r e q u e s t 

M o t i o n t o S t r i k e , 66 
N e c e s s i t y o f , 191,270 

D i s m i s s a l o f 
U n t i m e l y f i l i n g , 142 

" F i l i n g " d i s c u s s e d , 509 
F i n a l o r d e r o f R e f e r e e , n e c e s s i t y o f , 500 
M o t i o n t o D i s m i s s 

Denied 
Claims p r o c e s s i n g "acceptance" pending r e v i e w , 198 
M u l t i p l e c a r r i e r s , no i s s u e r a i s e d a g a i n s t one, 202,239 
No b r i e f f i l e d , 26 
Non-complying employer's appeal v i a b l e , 188 
Ref e r e e ' s Abatement Order n o t t i m e l y , 454 
T i m e l y n o t i c e t o a l l p a r t i e s , 246,509 

U n r e p r e s e n t e d c l a i m a n t , 142 
What c o n s t i t u t e s , 192 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
A r b i t r a t i o n : .307 Order 

S t a n d a r d o f r e v i e w , 181,244,449 
B r i e f f i l i n g 

T i m e l i n e s s i s s u e , 518 
I s s u e 

Defense w a i v e d a t h e a r i n g , 617 
Not r a i s e d a t h e a r i n g , 66,86,136,174,338,374,381,503,617 
Ra i s e d a t h e a r i n g , n o t on r e v i e w , 202 
Defense w a i v e d a t h e a r i n g , 617 

P o l i c y : a l l o w p a r t i e s t o b r i n g o u t changes i n law, 112 
R e c o n s i d e r a t i o n r e q u e s t 

Denied 
I s s u e n o t r a i s e d p r e v i o u s l y , 112 
U n t i m e l y , 59 

Vs. P e t i t i o n f o r Review, 695 
Scope o f Review 

D e n i a l o f m e d i c a l s e r v i c e s , 473 
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REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 
R e c o n s i d e r a t i o n (Board) R e q u e s t / P e t i t i o n f o r Review, 695 
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RES JUDICATA 
D i s p u t e d c l a i m s e t t l e m e n t 

P a r t i a l d e n i a l / c o n d i t i o n c l a i m e d a g a i n , 35,649 
P r i o r l i t i g a t i o n 

I s s u e l i t i g a t e d 
S u b j e c t i v i t y / c l a i m d e n i a l , 370 

I s s u e n o t l i t i g a t e d 
M e d i c a l s e r v i c e s , 268,483 
Rate o f TTD, 623 

P r i o r S t i p u l a t i o n 
A g g r a v a t i o n / m e d i c a l s e r v i c e s , 321 
" A l l i s s u e s r a i s e d o r r a i s a b l e " , 321 
Bus i n e s s e n t i t y i s s u e , 522 
M e d i c a l l y s t a t i o n a r y d a t e , 362 

Vs. w a i v e r o f c l a i m , 321 

RESPONSIBILITY CASES See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 

SETTLEMENTS & STIPULATIONS 
See a l s o : RES JUDICATA 
D i s p u t e d C l a i m S e t t l e m e n t 

P a r t i a l d e n i a l 
E f f e c t on l a t e r c l a i m , 35,649 

S e t t i n g a s i d e , 515 

SUBJECT WORKERS See COVERAGE QUESTIONS 

*Bold Page = Court Case* 

SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l d i s e a s e 

A f f i r m a t i v e d e f e n s e , 495 
A g g r a v a t i o n f o u n d , 115,247,286,309,449,495,565,583,604,665 
Burden o f p r o o f , 115,190,286,309,322 
C o m p e n s a b i l i t y conceded 

No .307 o r d e r , 406,606,617 
.307 o r d e r , 369 

M i c r o t i s s u e damage, 247 
N e i t h e r c l a i m compensable, 35,91,158,311 
New c o n d i t i o n v s . d i f f e r e n t d i a g n o s i s , 604 
New i n j u r y o r o c c u p a t i o n a l d i s e a s e f o u n d , 66,181,183,322,327,406,431,546 
New symptoms, 546 
Symptoms v s . w o r s e n i n g , 565 
Testi m o n y v s . e x p e r t o p i n i o n , 181,406,565,583 

L a s t i n j u r i o u s exposure r u l e 
As a f f i r m a t i v e d e fense, 495 
Date o f d i s a b i l i t y , 16,183,203,331,363 
D i s c u s s e d , 16,183,203,511 
E a r l i e r employment r e s p o n s i b l e , 363,511 
L a t e r employment r e s p o n s i b l e , 183,203 
M u l t i p l e employment exposures, 16 

M u l t i p l e a c c e p t e d c l a i m s , 76,343 
O r e g o n / o u t - o f - s t a t e i n j u r y , 129 
Payment, m e d i c a l b i l l s , p e nding a p p e a l , 606 
S t a n d a r d o f r e v i e w , 181,244,322,331,512 
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TEMPORARY TOTAL DISABILITY 
E n t i t l e m e n t 

See a l s o : AGGRAVATION CLAIM; OWN MOTION RELIEF 
A g g r a v a t i o n c l a i m , 333,503 
C l a i m c l o s u r e w i t h i n 14 days o f l i t i g a t i o n o r d e r , 615 
F o l l o w i n g l i t i g a t i o n o r d e r , 437 
I n c a r c e r a t i o n , 716 
I n c l u s i v e d a t e s , 5 
Lay t e s t i m o n y v s . m e d i c a l a u t h o r i z a t i o n , 637 
M e d i c a l l y s t a t i o n a r y v s . r e l e a s e t o work d a t e , 518 
Pa i n C e n t e r t r e a t m e n t , r e s i d e n t i a l , 536 
Requirement: due t o i n j u r y , 576 
S u b s t a n t i v e v s . p r o c e d u r a l , 553,554,615 
Three c a l e n d a r days r e q u i r e m e n t , 632 
Two c l a i m s 

A p p o r t i o n m e n t , 521 
W i t h d r a w a l f r o m l a b o r market i s s u e 

B e f o r e a g g r a v a t i o n c l a i m , 333,503 
B e f o r e c l a i m c l o s u r e , 154,538,699 
E n r o l l m e n t as f u l l - t i m e s t u d e n t , 154 
W h i l e r e c e i v i n g s o c i a l s e c u r i t y , 699 

I n t e r i m compensation 
A g g r a v a t i o n c l a i m d e n i e d , second p r e s e n t e d , 175 
A g g r a v a t i o n r i g h t s e x p i r e d , 391 
Compensable v s . n o t compensable c l a i m , 43 
Double payment, 676 
Duty t o commence 

A g g r a v a t i o n c l a i m , 284,558 
I n i t i a l c l a i m , 264 

"Grace p e r i o d " , 149 
I n c l u s i v e d a t e s 
New c l a i m , 311,548 

"Leave work" r e q u i r e m e n t , 264 
M e d i c a l v e r i f i c a t i o n r e q u i r e m e n t , 284 

P e n a l t y i s s u e 
Delay i n payment i s s u e , 27,437 
F a i l u r e t o pay, 147,503,554,576,699 
I n t e r i m compensation i s s u e , 284,311,503 
R e f e r e e ' s o r d e r , r e f u s a l t o comply, 73,293 
TPD i s s u e , 339 

Rate 
Assumed wage, 441 
Average w e e k l y wage, 623 
Gross r e c e i p t s , l e s s p e r c e n t a g e & expenses, 441 
I n t e n t a t h i r e , 177 
M u l t i p l e j o b s v s . j o b a t i n j u r y , 83 
O n - c a l l , 311 
"Regular employment" d i s c u s s e d , 83,441 
R e g u l a r o v e r t i m e , 623 
TPD ( f i r s t c l a i m ) p l u s t r a i n i n g wage (2nd c l a i m ) , 521 
V a r y i n g h o u r s , 450 
"Wages" d i s c u s s e d , 521 

Temporary p a r t i a l d i s a b i l i t y 
C l a i m a n t ' s r e f u s a l t o c o o p e r a t e , 554 
Employment, d i f f e r e n t employer, 339 
L a y - o f f , 425,499 
T e r m i n a t i o n , 553,714 
Unemployment b e n e f i t s , 425,499 
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TEMPORARY TOTAL DISABILITY (continued) 
Termination 

Non-treating doctor's r e l e a s e to work, 554 
Requirements f o r , g e n e r a l l y , 5 
Suspension w h i l e i n c a r c e r a t e d , 648 
U n i l a t e r a l 

Claimant's r e f u s a l to cooperate, 554 
I n c a r c e r a t i o n , 238 

Vs. establishment of ent i t l e m e n t , 333 
Vs. TPD r a t e of zero, 339,553 

THIRD PARTY CLAIMS 
Assignment of a c t i o n i s s u e , 687,689 *Bold Page = Court Case* 
D i s t r i b u t i o n i s s u e 

C a r r i e r ' s l i e n 
IME/treatment c o s t i s s u e , 377 
Vs. n o n - b e n e f i c i a r y ' s share of e s t a t e , 430 
Vs. s u r v i v i n g spouse's share, 193 

Co s t s , l e g a l , 50,659 
F i n a l : permanent d i s a b i l i t y determined, 80 
S t r u c t u r e d settlement, 659 

Paying agency's l i e n / e x p e n d i t u r e s 
Ex p e r t opinion c o s t , 659 
Future expenses, 80,377 
None: non-complying employer case, 533 

Settlement i s s u e 
G e n e r a l l y , 335,492 

TIME LIMITATIONS See AGGRAVATION CLAIM (PROCEDURAL); CLAIMS FILING; REQUEST FOR 
HEARING ( F I L I N G ) ; REQUEST FOR REVIEW (FIL I N G ) ; REQUEST FOR REVIEW—COURTS 

TORT ACTION 
See a l s o : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
D i r e c t o r ' s Order 

Affirmed 
Competitive market v s . d i s a b i l i t y , 409 
F a i l u r e to cooperate, 209 
P r e - a u t h o r i z a t i o n of expenses, 213 

Scope of review, 209,409 
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ORS 656.206(1) (a) 14,32,41,125,161,166,177,234,254,276,348, 

365,420,481,488,593 
ORS 656.206(2)(a) 348 
ORS 656.206(3) 7,14,32,41,110,125,161,166,177,234,294,314, 

420,459,488,571,573,593,657,699 
ORS 656 .206(4) 125 
ORS 656.206(5) 493 
ORS 656.210 83,441,450,483,576,623,632,676,699 
ORS 656.210(1) 154,441,521,522 
ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) 441 
ORS 656.210(3) 264,632 
ORS 656.211 623 
ORS 656.212 339,425,499,699 
ORS 656.214 420,439,571 
ORS 656.214(2) 44,161,221,234,387,439,508,518,545,582 
ORS 6 5 6 . 2 1 4 ( 2 ) ( c ) 44 
ORS 656.214(5) 32,44,54,146,161,166,177,221,298,319,365, 

381,387,415,420,428,433,459,477,540,545,550,571,582,657 
ORS 656.222 161,540,571 
ORS 656.245 152,268,298,381,503 
ORS 656.245(1) 54,81,298,324,415,463,483,612,655 
ORS 656.245(2) 150,655 
ORS 656.245(3) 107,651 
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S t a t u t e Page(s) 

ORS 656.248 485 
ORS 656.252 298,651 
ORS 656.254 298 
ORS 656.262 . 218,238,251,576,676 
ORS 656.262(3) 274,524 
ORS 656.262(4) 264,311,632 
ORS 656.262(6) 27,35,268,304,524,612,635 
ORS 656.262(6) (b) 635 
ORS 656.262(10) 27,35,53,73,112,156,268,274,284,298,311,330 

361,367,381,411,413,437,467,473,476,503,524,558,635,676,709 
ORS 656.262(12) 80,665 
ORS 656.265 569,650,674 
ORS 656 .265(4) (a) 569 
ORS 656.268 263,304,493,499,554,639,665,699 
ORS 656.268(1) 240,425,536,554,716 
ORS 656.268(2) 154,263,425,538,615 
ORS 6 5 6 . 2 6 8 ( 2 ) ( c ) 554,615 
ORS 656.268(3) 19,80,240,304,324,406,615 
ORS 656.268(4) 456 
ORS 656.268(5) 456,517 
ORS 656.268(8) 635 
ORS 656.268(10) 397,526,538 
ORS 656.270 635 
ORS 656.273 80,98,146,256,287,377,415,503,600,659,714 
ORS 656.273(1) 23,35,91,98,146,248,256,282,381,385,415,456 

558,669 
ORS 656.273(3) 53,98,175,558 
ORS 656.273(4) 19,146,263,476,631 
ORS 656.273(4)(a) 19,391,631 
ORS 656.273(4)(b) 19,631,665 
ORS 6 5 6 . 2 7 3 ( 4 ) ( c ) 19,631 
ORS 656.273(6) 284,558 
ORS 656.278 25,80,356,377,501,639,659,680,711 
ORS 656.278(1) 19,356,476,557,711 
ORS 656.278(1)(a) 25,62,90,102,138,139,156,187,219,330,355, 

639,663,711 
ORS 656.278(1)(b) 156,356,501 
ORS 656.278(2) 557 
ORS 656 .278(5) 680 
ORS 656.283 48,298,485,493,626,635,670 
ORS 656.283(1) 48,68,411,413 
ORS 656.283(2) 209,409 
ORS 656.283(4) 267 
ORS 656.283(5) 618 
ORS 656.283(7) 346,351,405,467,621,650 
ORS 656.289(1) 437 
ORS 656.289(2) 437 
ORS 656.289(3) 68,142,188,192,198,246,270,395,437,446,454, 

509,626 
ORS 656.289(4) 515 
ORS 656.295 68,142,188,192,246,395,454,509,626,650,695 
ORS 656.295(1) 142,192,202,239 
ORS 656.295(2) 142,188,246,454,509 
ORS 656.295(3) 68,462,651 
ORS 656.295(4) 198 
ORS 656.295(5) 97,136,177,259,264,304,314,397,411,420,447, 

462,467,490,515,522,586,651,662,670 
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S t a t u t e Page(s) 

ORS 656.295(6) 103,188,202,446 
ORS 656.295(8) 31,59,157,446,454,695 
ORS 656.298(6) 695,698,705,722 
ORS 656.301 . 719 
ORS 656.301(2) 719 
ORS 656.307 25,76,90,132,152,161,181,183,244,309,322, 

343,367,369,406,495,546,606,617,676,693 
ORS 656.307(1) 676 
ORS 656.307(1)(b) 25 
ORS 656.307(2) 244,322,331,449,512 
ORS 656.307(3) 488,565,676 
ORS 656.307(5) 173,309,331,369 
ORS 656 .310(2) 651 
ORS 656 .313 446 
ORS 656.313(1) 73,188,198,606 
ORS 656.313(2) 483 
ORS 656.313(4) 606 
ORS 656.319 493,533,600 
ORS 656.319(1) 104,644,679 
ORS 656.319(1) (a) 375,400,447,533,608,618 
ORS 656.319(1) (b) 400,447,533,608,618 
ORS 656.319(4) 68,477,600 
ORS 656.325(3) 245,493 
ORS 656.325(5) 699 
ORS 656.325(6) 493 *Bold Page = Court Case* 
ORS 656.331(1)(b) 104 
ORS 6 5 6 . 3 4 0 ( 1 ) ( b ) ( B ) 381 
ORS 656.382 53,268,437,467 
ORS 656.382(1) 27,35,73,156,274,284,298,330,361,367,411, 

413,374,503,524,635,676 
ORS 656.382(2) 23,73,76,79,98,149,154,173,183,263,326,362, 

369,397,457,516,568,583,704,719 
ORS 656.386(1) 1,1,23,31,53,83,206,238,279,309,367,397,476, 

526,611,704 
ORS 656.386(2) 1,23,206,238,279,397,500,611 
ORS 656.388 279, 527 
ORS 656.388(1) 1,2,337 
ORS 656 .388(2) 704 
ORS 656.388(3) 670 
ORS 656.419(5) 647 
ORS 656.423 647 
ORS 656.427(1) 647 
ORS 656.578 193 
ORS 656.580 687 
ORS 656.583 687 
ORS 656.587 335,492,687 
ORS 656.591 689 
ORS 656.591(2) 687,689 
ORS 656.593 193,687 
ORS 656.593(1) 50,193,377,659,687,689 
ORS 656.593(1) (a) 50,193,659 
ORS 656.593(1)(b) 659 
ORS 656.593(1) ( c ) 80,193,377,659 
ORS 656.593(1) (d) 80,193,377,659 
ORS 656.593(2) 50,193,659 
ORS 656.593(3) 50,193,335,377,492,659,659,689 
ORS 656.625 62,90,102,138,156,156,330,501,639,663 
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S t a t u t e Page(s) 

ORS 656.704 626 
ORS 656.704(1) 687,689 
ORS 656.704(2) 485,676 
ORS 656.704(3) 411,413,488,512,565,626,669,670,680,689,708 
ORS 656.708 669,680 
ORS 656.708(3) 48 
ORS 656.726 44,467 
ORS 656.726(2) 68,485,488,565 
ORS 656.726(3) 676 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) 467 
ORS 656.726(4) 413,477,485,617,651 
ORS 656.735 274,370 
ORS 656.735(4) 374 
ORS 656.740 370 
ORS 656.740(1) 370,641 
ORS 656.740(3) 48 
ORS 656.740(4) 48 
ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) 370,626 
ORS 656.802 532,591,592,597 
ORS 656.802(1) 225,271,447,453,633,640 
ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) 2,163,203,220,225,447,698 
ORS 656.802(1)(b) 225,513 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) 225,271,453,532,591,597,633,640 
ORS 656.802(2) 592 
ORS 656.802(2) (a) 513 
ORS 656.802(2) ( c ) 513 
ORS 656.802(2) (d) 513 
ORS 656.807(1) 16 
ORS 657 .155 425 
ORS 677 .495 298 
ORS 684.015(3) 436 
ORS 687 .011(4) 298 
ORS 687.021(2) 298 
ORS 687 .031(1) 298 

ADMINISTRATIVE RULE CITATIONS 

Rule Page(s) 

OAR 137-76-010(7) 562 
OAR 436-10-005(9) 298 
OAR 436-10-005(17) 298 
OAR 436-10-030(10) 411,413 
OAR 436-10-040 131,150 
OAR 436-10-040(2)(a) 463 
OAR 436-10-040(8) 603,612,636 
OAR 436-10-040(9) 131 
OAR 436-10-040(11) 131 
OAR 436-10-040(13) 131 
OAR 436-10-050(2) 298 
OAR 436-10-060(4)(a) 53 
OAR 436-10-090 27 
OAR 436-10-090(1) 27 
OAR 436-10-090(20) 651 
OAR 436-10-090(21) 485 
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Rule Page(s) 

OAR 436-10-100 655 
OAR 436-10-110 298 
OAR 436-10-110(3)(b) 298 
OAR 436-15-010(6) 108 
OAR 436-30-065(5) 493 
OAR 436-30-065(6) 493 
OAR 436-30-330 508 
OAR 436-30-330 e t seq 387 
OAR 436-30-340 508 
OAR 436-30-380 e t seq 32,146,161,166,177,221,298,319,365,381,387, 

415,420,424,428,459,477,540,545,550,571,573,582,629,645,657 
OAR 436-35-001 e t seq 467 
OAR 436-35-270(1) 467 
OAR 436-35-270(3)(a) 467 
OAR 436-35-280 467 
OAR 436-35-280(7) 467 
OAR 436-35-290(4) ....467 
OAR 436-35-300(3) 467 
OAR 436-35-300(4) 467 
OAR 436-35-300(5) 467 
OAR 436-35-310 467 
OAR 436-35-310(c) & (d) 467 
OAR 436-35-310(4) 467 
OAR 436-35-350(2) 467 
OAR 436-35-350(2)-(5) 467 
OAR 436-50-002 676 
OAR 436-50-006 676 
OAR 436-50-008 676 *Bold Page = Court Case* 
OAR 436-50-010 676 
OAR 436-50-020 676 
OAR 436-54-320 526 
OAR 436-60-015(2) 104 
OAR 436-60-020 450 
OAR 436-60-020(0) 441 
OAR 436-60-020(2) 521 
OAR 436-60-020(4) , 177,441,521 
OAR 436-60-020(4) (a) 311,441 
OAR 436-60-020(4)(b) 425 
OAR 436-60-020(4)(c) 425 
OAR 436-60-020(4)(1) 425 
OAR 436-60-030(1) 425,499 
OAR 436-60-030(2) 425,499 
OAR 436-60-030(3) 425,499 
OAR 436-60-030(5) 425 
OAR 436-60-030(6) (b) 425,499 
OAR 436-60-050(4) 21,655 
OAR 436-60-105 533 
OAR 436-60-150(3) 27,293 
OAR 436-60-150(3)(b) 264 
OAR 436-60-150(3) (e) 437,554,615 
OAR 436-60-150(4) 27,615 
OAR 436-60-170 526 
OAR 436-60-180 25,90,363,495 
OAR 436-60-180(4) 676 
OAR 436-60-180(5) 676 
OAR 436-60-180(11) 676 
OAR 436-60-180(14) 25,606 
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Rule Page(s) 

OAR 436-60-190(2) 676 
OAR 436-60-190(4) 676 
OAR 436-60-200 676 
OAR 436-61-151(1) 213 
OAR 436-61-151(5) 213 
OAR 436-61-151(9) 213 
OAR 436-61-151(10) 213 
OAR 436-80-030 370 
OAR 436-80-050 211 
OAR 436-80-050(2) 211 
OAR 436-80-060 527 
OAR 436-80-070 48 
OAR 436-120-050 209 
OAR 436-120-085(10) 507 
OAR 436-120-090(9) 209 
OAR 436-120-100(4) 409 
OAR 436-120-140(1)(d) 507 
OAR 438-05-010 411,413 
OAR 438-05-046(1)(b) 454,509 
OAR 438-05-046(2)(a) 509 
OAR 438-05-046(2)(b) 509 
OAR 438-06-031 244,477,617,618 
OAR 438-06-065(1) 363 
OAR 438-06-071 394,405,420,443,445,579,583,621 
OAR 438-06-081 196,420,443,579,621 
OAR 438-06-081(2) 196 
OAR 438-07-005 715 
OAR 438-07-005(3) 485,651 
OAR 438-07-005(3)(b) 123 
OAR 438-07-005(4) 123,715 
OAR 438-07-015 522,549 
OAR 438-07-015(2) 311,411,413,627 
OAR 438-07-015(3) 30,627,651 
OAR 438-07-015(4) 30,627,662 
OAR 438-07-015(5) 549 
OAR 438-07-015(6) 627,655 
OAR 438-07-016 260 
OAR 438-07-018(1) 549 
OAR 438-07-018(4) 549 
OAR 438-07-025 477 
OAR 438-07-025(1) 454 
OAR 438-10-010 467 
OAR 438-11-020 66 
OAR 438-11-020(1) 26 
OAR 438-11-020(2) 518 
OAR 438-11-045(2) 689 
OAR 438-12-018 139,502,711 
OAR 438-12-025(2) 156,330,476 
OAR 438-12-032(3) 25,90 
OAR 438-12-055 62,102,138,156,501,639,663 
OAR 438-12-060(1) 506 
OAR 438-12-065 516 
OAR 438-12-065(3) 132,355 
OAR 438-13-035 196 
OAR 438-15-001 t h r u 035 527 
OAR 438-15-005(2) 2,21,131,177,203,245,248,268,276,287,292, 

298,327,337,424,554,602 
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Rule Page(s) 

OAR 438-15-005(7) 473 
OAR 438-15-010(1) 62,138,156 
OAR 438-15-010(5) 2,21,29,31,79,110,131,174,177,203,245,248, 

263,268,276,287,292,298,327,337,424,473,554,602 
OAR 438-15-010(6) 73,326,399,503,597,618 
OAR 438-15-020 503 
OAR 438-15-027(1)(c) 503 
OAR 438-15-027(1)(d) 157 
OAR 438-15-028(1) ( c ) 157,399 
OAR 438-15-030 298 
OAR 438-15-040(1) 1 
OAR 438-15-045 1 
OAR 438-15-085(2) 611 
OAR 437-47-000 to -095 670 
OAR 438-47-010(5) 670 
OAR 438-47-025 279 
OAR 438-47-030 1 
OAR 438-47-080 670 
OAR 438-47-085 279 
OAR 438-82-030(2) 562 
OAR 847-50-010 298 
OAR 847-50-037 298 

LARSON CITATIONS 

L a r s o n Page(s) 

L a r s o n , Workers' Compensation Law, 277 (1984) 465 
Lar s o n , The Law of Workmen's Compensation, Sec. 21.74.... 10 
1 Larson, WCL, 3-308 to 3-336, Sec. 12 .00-12 .14( f ) 353 
1 Larson, WCL, 3-325 to 3-327, Sec. 12.14(b) 353 
1 Larson, WCL, 13.21 at 3-415 (1985) 150 
IB L a r s o n , WCL, Sec. 41.31 684 

OREGON RULES OF C I V I L PROCEDURE CITATIONS 

Rule Page(s) 

ORCP 54B(3) 680 
ORCP 54B(4) 680 *Bold Page = Court Case* 
ORCP 67B 680 
ORCP 7D 211 
ORCP 7D(3) (a) ( i ) 211 
ORCP 7 IB 618 
ORCP 71B(1) 104,375,400,447,533,608,644,679 

OREGON EVIDENCE CODE CITATIONS 

Code Page(s) 

OEC 201(b) 351 
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CLAIMANT INDEX 1990 

C l a i m a n t (WCB and/or Court #) Page(s) 

Adams, R a n d a l l P. (88-08615 e t c . ) 79,181,296 
A l c a n t a r , John J. (87-18551 e t c . ) 406,617 
Alonzo, M a r i a (88-11045) 338 
A m i n i , Hamid R. (89-06149) 188 
Am l i e , S c o t t M. (88-04803) 361 
Amstutz, D o r o t h y (88-10611 e t c . ) 339 
Andersen, Deborah (88-12163) 513 
Anderson, Mark V. (88-02539) 189 
Anderson, Renee (87-12035) 157 
Arms, Tommy V. (88-07597 e t c . ) 367 
Armstrong, Robert D. (WCB 86-02776; CA A51176) 705 
A r n o l d , Robin A. (88-11286) 137 
Ash l e y , R o bert W. (WCB 86-11499; CA A50458) 708 
Ausbie, H e r b e r t C. (88-08507) . 271 
A u s t i n , Bobby L. (87-17300) 631 
B a c k l i n , Mavis (87-15326) 409 
B a i l , Jason L. (87-15445) 553 
Baker, Penny J. (87-03591) 296 
Bankston, Roger A. (87-19186) 121 
B a r a j a s , I s m e a l M. (88-10277) 479 
B a r e l a , E p i f a n i o (87-12711) 342 
Bark e r , Bonnie V. (87-11496) 152 
Ba r r o n , John G. (8803911) 158 
B a s l , Laura (87-17697) 40 
Bateson, Edward L. (88-06748) 439 
Bea l , L o r e t t a A. (88-13511) 440 
Bellamy, W i l l i a m V. (87-19055) 651 
B e l l w a r e , Mark S. (86-02346 e t c . ) 343 
Benboe, T e r r a n c e A. (87-10233 e t c . ) 298 
Benboe, T e r r a n c e A. (87-19767) 98 
Be n n e t t , D a r e i l D. (85-00272) 41 
B e t h e l l , C a r l S. (87-02710 e t c . ) 154,362 
Bodeman, M i c h a e l (88-04114 e t c . ) 309 
Bogle, John H. (89-0361M) 216 
B o l l i n b e r g , J e a n e t t e E. (88-10815) 453 
Booze, Gary W. (87-19700) 344 
Boyd, Manuel R. (88-11686 e t c . ) 515 
Bronson ( S t r a t t o n ) , A n i t a J. (88-00828 e t c . ) 546 
Brooks, R i c h a r d L. (88-07184) 623 
Brown, B r i a n J. (88-01397) 261 
Brown, Eugene C. (88-00157) 488 
Brown, Tommy L. (87-09828) 558 
Buchanan, P a t r i c k L. (86-0278M) 516 
Burg, Steven P. (88-02047) 121 
Bursaw, James L. (85-09497) 507 
B u r t o n , Edgar (87-17676) 420 
B u s w e l l , D a v i d A. (87-03623) 123 
B u t l e r , G e r a l d I . (88-04815) 346 
B u t l e r , Jimmy C. (86-13658) 273 
Cain, R o bert E. (90-0041M) 501 
Cardenas, M a r i a (CV-89004) 562 
Ca r r , I o l a (89-0730M) 138 
Ca r r , I o l a P. (87-17373) 587 
C a r r i l l o , Rose M. (87-10962) 22 
C a r t e r , D a v i d B. (88-11105 e t c . ) 655 
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Chambers, Steve (88-06883 e t c . ) 524 
Champagne, Maryanne (88-06773) 224 
Chard, Mary G. (87-05725) 161 
C h a r p i l l o z , Peggy S. (86-04089) 125 
Chavez, E r n e s t o (88-06066) 490 
C h e s s e l e t , Sue C. (CV-89003) 357 
Church, R i c h a r d H. (88-08913 e t c . ) 369 
C l a m p i t t , Eugene F. (88-03997) 385 
Coakley, M a r v i n L. (88-15317 e t c . ) 655 
Cobb, C h e r y l L. (88-12563) 632 
C o l b e r t , Jesse L. (88-03550) 255 
Cole, Ronald J. (88-08293) 197 
Comstock, L e s t e r K. (87-06359) 43 
Comstock, V i r g i l K. (87-08680) 459 
Connor, Edward J. (87-14925) 441,517 
Cooper, Glenda R. (88-14027) 633 
Cooper, James A. (TP-87022; CA A50167) 689 
Cope, Mark E. (88-13186) 655 
Cordero, Amparo (88-07044) 420 
Cowan, Ross E. (87-17286 e t c . ) 548 
Cress, S h e i l a A. (88-08042) 216 
Damm, C a r o l e J. (88-05479) 225 
Dana's Housekeeping (Employer) 641 
D a v i s , B o n i t a (88-06860) 411 
D a v i s , C h r i s t i n e L. (86-17196) 397 
Dawkins, Roland L. (85-11265) 1 
Delgado, B e t t e A. (88-13694) 443 
Denue, Paul E. (87-10257) 44 
D e r r i c k , Kenneth R. (86-08269) 274 
Douglass, Theresa A. (86-14368) 163 
Downs, R i c h a r d (88-05729) 347 
Dubay, Kenneth L. (88-08214) 481 
D u r e t t e , Lawrence A. (88-10830) 413 
E a r l , Ronald C. (87-19461) 139 
E a r l , Ronald C. (88-06297) 5 
Ea s l e y , Jack D. (87-08913) 166 
E a s t b u r n , Susan L. (87-0497M) 139 
E l d e r , Robert R. (87-15657) 348 
E l l i o t t , Lynn M. (87-05171 e t c . ) 23 
E l l i s , Jimmy D. (88-11791) 590 
Emerson, Kenneth W. (86-02178) 424 
Erbs, L a r r y H. (88-01764) 98 
Escobar, Robert R. (88-07919) 198 
Evans, Norman F. (86-13011) 128 
Evans, Shannon M. (87-19423) 227 
E v e r e t t , Gary D. (88-06351) 201 
F i s h e r , C a r o l A. (WCB 87-12543 e t c . ; CA A48762)... 695 
F i s h e r , Randy G. (88-12648) 635 
F i t t s , Yvonne F. (86-07926) 636 
F l o y d , C h a r l e s W. (88-08409 e t c . ) 565 
Ford, Edna R. (87-15999) 45 
Galvan, N a t a l i a (88-04485) 591 
G a n t t , Josephine M. (87-14731) 387,483 
G a r c i a , Reyes S. (CA A46569; SC S35840) 722 
G a r i b a y , C e l i a G. (88-04689) 483 
G a r o u t t e , H a r o l d H. (88-14094) 657 
Gaul, Randolph P. (88-04876) 592 
Gee, Ste p h a n i e A. (89-09625) 47 
G e n t r y , Wayne N. (85-0347M) 502 
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G e r v e l i s , Dara A. (86-05758 e t c . ) 229 
G e t t e , L i n d a S. (87-14516) 218 
G i n t h e r , Steven M. (87-07462 e t c . ) 526 
G l o v e r , Lance O. (88-01364) 256 
G o r d i n e e r (CA A50175) 680 
G o r r i n g e , P h i l i p M. (86-04066) 101 
G o s n e l l , M a r i l y n F. (86-00103) 593 
Green, Gordon C. (86-09604) 234 
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