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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ERNEST A. BROWN, C l a i m a n t 
WCB Case No. 88-05082 

ORDER ON REVIEW 
Dean H e i l i n g , C l a i m a n t A t t o r n e y 

R a n k i n , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members G e r n e r a n d C u s h i n g . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t l o w b a c k 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t e x p e r i e n c e d a c o m p e n s a b l e l o w b a c k i n j u r y o n J a n u a r y 2 2 , 1985 
w h i l e l i f t i n g a h e a v y p r e s s r o l l . He h a d no p r i o r b a c k i n j u r i e s o r d i s a b i l i 
t i e s . The c l a i m was a c c e p t e d o n F e b r u a r y 4, 1985. 

On M a r c h 2 0 , 1 9 8 5 , D r . K e n d r i c k , s u r g e o n , p e r f o r m e d a m i c r o d i s k e c t o m y a t 
L2-3 o n t h e r i g h t . A d i s c b u l g e was f o u n d a nd i n c i s e d , a n d a l l d i s c m a t e r i a l 
was r e m o v e d . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e s e v e r e b a c k p a i n . I n May 1985 c l a i m a n t 
f e l t a b n o r m a l s e n s a t i o n s i n t h e r i g h t l e g . I n J u l y 1985 he a t t e m p t e d t o r e t u r n 
t o m o d i f i e d w o r k f o r t h e same e m p l o y e r . I n S e p t e m b e r 1985 c l a i m a n t e x p e r i e n c e d 
s e v e r e l o w b a c k p a i n , w i t h p a i n a nd numbness i n t h e r i g h t l e g a n d some p a i n i n 
t h e l e f t l e g . 

On A p r i l 2 2 , 1 9 8 6 , c l a i m a n t c o m p l a i n e d o f b a c k p a i n a c r o s s t h e b e l t l i n e 
a n d o c c a s i o n a l p a i n r a d i a t i n g i n t o t h e f o o t . D r . K e n d r i c k f o u n d c l a i m a n t 
s t a t i o n a r y w i t h m o d e r a t e i m p a i r m e n t a nd a c t i v i t y r e s t r i c t i o n s . 

The c l a i m was c l o s e d b y D e t e r m i n a t i o n O r d e r o f May 7, 1986 w i t h a n a w a r d 
o f 2 5 p e r c e n t ( 8 0 d e g r e e s ) f o r u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

I n J u l y 1986 c l a i m a n t moved t o Wyoming, w h e r e he o p e r a t e d a l a r g e r u b b e r 
t i r e l o a d e r . C l a i m a n t h a d no w o r k a c c i d e n t o r i n c i d e n t i n Wyoming. 

On M a r c h 10, 1 9 8 7 , c l a i m a n t r e t u r n e d t o D r . K e n d r i c k b e c a u s e o f i n c r e a s e d 
s ymptoms w i t h h i s l o w b a c k . T h e r e a f t e r , c l a i m a n t b e g a n t r e a t i n g w i t h D r . 
P e t e r s o n , s u r g e o n . A J u l y 2 8 , 1987 MRI s t u d y showed a d v a n c e d l u m b a r d e g e n e r a 
t i v e d i s c d i s e a s e w i t h a c e n t r a l s m a l l f r a g m e n t o f h e r n i a t e d n u c l e u s p u l p o s u s a t 
L2-3 a n d g e n e r a l i z e d o s t e o p h y t o s i s p r o d u c i n g some e n c r o a c h m e n t u p o n t h e L4 a n d 5 
n e u r o f o r a m i n a o n t h e r i g h t . P h y s i c a l t h e r a p y p r o v i d e d o n l y t e m p o r a r y r e l i e f . 

A J a n u a r y 1988 e l e c t r o m y o g r a m y i e l d e d f i n d i n g s c o n s i s t e n t w i t h o f r i g h t L5 
r a d i c u l o p a t h y . On M a r c h 2 5, 1988, c l a i m a n t ' s a g g r a v a t i o n c l a i m was d e n i e d . The 
e m p l o y e r c o n t e n d e d t h a t t h e c u r r e n t p r o b l e m s w e r e n o t r e l a t e d t o t h e J a n u a r y 
1985 w o r k i n j u r y . 

C l a i m a n t ' s J a n u a r y 1985 c o m p e n s a b l e i n j u r y h a s c o n t i n u e d t o be a m a t e r i a l 
c o n t r i b u t i n g f a c t o r i n c l a i m a n t ' s c u r r e n t b a c k p r o b l e m s . H i s w o r k a c t i v i t i e s i n 
Wyoming d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e t h e e m p l o y e r ' s a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s b a c k 
c o n d i t i o n , r e a s o n i n g t h a t t h e m e d i c a l e v i d e n c e showed a w o r s e n i n g o f c l a i m a n t ' s 
b a c k c o n d i t i o n . We a g r e e . 
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To e s t a b l i s h a c o m p e n s a b l e a g g r a v a t i o n u n d e r ORS 6 5 6 . 2 7 3 ( 1 ) , c l a i m a n t m u s t 
p r o v e : ( 1 ) a w o r s e n i n g o f h i s c o n d i t i o n s i n c e t h e l a s t a w a r d o r a r r a n g e m e n t o f 
c o m p e n s a t i o n ; a n d ( 2 ) a m a t e r i a l c a u s a l c o n n e c t i o n b e t w e e n t h e w o r s e n i n g a n d t h e 
c o m p e n s a b l e c o n d i t i o n . S t e p p v . S A I F , 78 Or App 438 ( 1 9 8 6 ) . 

The e m p l o y e r i s a p p a r e n t l y n o t c o n t e s t i n g t h a t c l a i m a n t i s w o r s e , b u t o n l y 
t h a t t h e w o r s e n i n g i s n o t due i n m a t e r i a l p a r t t o t h e c o m p e n s a b l e 1985 i n j u r y . 
We t h e r e f o r e t u r n t o t h e i s s u e o f m a t e r i a l c a u s a t i o n . 

The R e f e r e e f o u n d t h a t c l a i m a n t was c r e d i b l e . Y e t , c o n s i d e r i n g c l a i m a n t ' s 
p r i o r m e d i c a l h i s t o r y , t h e i s s u e o f w h e t h e r c l a i m a n t ' s c u r r e n t b a c k c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o t h e 1985 c o m p e n s a b l e b a c k i n j u r y i s a c o m p l e x m e d i c a l 
q u e s t i o n . T h u s , a l t h o u g h c l a i m a n t ' s c r e d i b l e t e s t i m o n y i s p r o b a t i v e , t h e 
r e s o l u t i o n l a r g e l y t u r n s o n an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v . 
C o m p e n s a t i o n D e p t . , 247 Or 420 ( 1 9 6 7 ) ; K a s s a h n v . P u b l i s h e r s P a p e r Co., 76 Or 
App 1 0 6 , 109 ( 1 9 8 5 ) . 

D r . P e t e r s o n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t ' s b a c k 
p a i n e v e n t u a l l y r e t u r n e d f o l l o w i n g t h e May 1985 s u r g e r y . ( E x . 5 8 ) . A f t e r r e 
v i e w i n g c l a i m a n t ' s c u r r e n t MRI exam, w h i c h r e v e a l e d a d v a n c e d d e g e n e r a t i v e d i s c 
d i s e a s e a n d a h e r n i a t i o n a t L 2 - 3 , P e t e r s o n c o n c l u d e d t h a t he was t r e a t i n g 
c l a i m a n t f o r a b a c k c o n d i t i o n d e r i v e d f r o m t h e J a n u a r y 1985 c o m p e n s a b l e i n j u r y . 
( 7 3 A - 1 ) . He r e f e r r e d c l a i m a n t t o D r . Freeman f o r e v a l u a t i o n . 

D r . F r e e m a n , n e u r o s u r g e o n , o p i n e d t h a t c l a i m a n t s u f f e r e d f r o m m a r k e d n e r v e 
r o o t c o m p r o m i s e i n t h e L3-5 a n d S I d i s t r i b u t i o n s , w h i c h was c o n s i s t e n t w i t h t h e 
MRI f i n d i n g s . ( E x . 6 0 - 2 ) . Freeman a l s o c o n c l u d e d t h a t c l a i m a n t ' s c u r r e n t l o w 
b a c k c o n d i t i o n was r e l a t e d t o h i s c o m p e n s a b l e i n j u r y . ( E x . 6 0 - 2 ; 7 6 - 1 ) . 

D r . Rosenbaum, s u r g e o n , p e r f o r m e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . 
I n i t i a l l y , Rosenbaum c o u l d n o t e x c l u d e t h e p o s s i b i l i t y t h a t c l a i m a n t ' s c o m p ens
a b l e 1985 i n j u r y a l s o i n v o l v e d h i s l o w e r n e r v e r o o t s . ( E x . 7 1 - 4 ) . S u b s e 
q u e n t l y , Rosenbaum f o u n d t h e 1985 i n c i d e n t a n d t h e L5 o r S I n e r v e r o o t d i s t r i b u 
t i o n t o b e a s e p a r a t e c o n d i t i o n . ( E x . 7 4 - 1 ) . E v e n t u a l l y , Rosenbaum c o n c e d e d 
t h e r e was some e v i d e n c e o f L5 o r S I r a d i c u l o p a t h y c o n d i t i o n a t t r i b u t a b l e t o t h e 
c o m p e n s a b l e i n j u r y , h o w e v e r i t was n o t e n o u g h t o c h a n g e h i s o p i n i o n . ( E x . 7 7 -
3 4 ) . F i n a l l y , D r . Rosenbaum d i a g n o s e d d e g e n e r a t i v e s p i n e d i s e a s e a n d a s u p e r i m 
p o s e d r a d i c u l o p a t h y . ( E x . 7 7 - 4 0 ) . B ecause o f t h i s v a c i l l a t i o n r e g a r d i n g t h e 
c a u s a l c o n n e c t i o n b e t w e e n t h e c o m p e n s a b l e 1985 i n j u r y a n d c l a i m a n t ' s c u r r e n t l o w 
b a c k c o n d i t i o n , we do n o t f i n d Rosenbaum's m e d i c a l o p i n i o n t o be p e r s u a s i v e . 

D r . S n o d g r a s s , n e u r o l o g i s t , a t f i r s t a g r e e d t h a t c l a i m a n t ' s c o m p e n s a b l e 
c o n d i t i o n h a d m a t e r i a l l y w o r s e n e d f r o m t h e t i m e o f h i s 1986 c l a i m c l o s u r e . 
( E x . 6 3 - 4 ) . D r . N e i t l i n g , o r t h o p e d i s t , c o n c u r r e d w i t h t h i s i n i t i a l o p i n i o n . I d . 
T h e r e a f t e r , S n o d g r a s s c o n c u r r e d w i t h Rosenbaum, c o n c l u d i n g t h a t c l a i m a n t ' s 
c u r r e n t b a c k c o n d i t i o n s h o u l d n o t be c o n s i d e r e d p a r t o f t h e o r i g i n a l 1985 i n j u r y 
b e c a u s e t h e r e w e r e s i g n i f i c a n t d i f f e r e n c e i n t h e l e v e l s i n v o l v e d . ( E x . 7 5 ) . 
C o n s i d e r i n g t h e c o n c l u s o r y n a t u r e o f t h i s c h a n g e o f o p i n i o n , we do n o t f i n d D r . 
S n o d g r a s s ' s o p i n i o n t o be p e r s u a s i v e . 

We f i n d D r . P e t e r s o n ' s o p i n i o n as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o b e 
t h o r o u g h a n d w e l l r e a s o n e d . Somers v . S A I F , 77 Or App 259 ( 1 9 8 6 ) ; W e i l a n d v . 
S A I F , 64 Or App 810 ( 1 9 8 3 ) . T h i s o p i n i o n was a l s o s h a r e d b y D r . F r e e m a n , who 
a u t h o r e d a r e a s o n e d o p i n i o n b a s e d on a r e v i e w o f c l a i m a n t ' s MRI f i n d i n g s . M o r e 
o v e r , e v e n Rosenbaum c o n c e d e d t h a t t h e r e was e v i d e n c e p o i n t i n g t o w a r d s a L5 o r 
S I r a d i c u l o p a t h y c o n d i t i o n . B a s e d on t h i s m e d i c a l e v i d e n c e c l a i m a n t h a s e s t a b 
l i s h e d t h a t h i s c u r r e n t w o r s e n e d l o w b a c k c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s 
c o m p e n s a b l e 1985 i n j u r y . 
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The e m p l o y e r a l s o c o n t e n d s t h a t w h i l e w o r k i n g i n Wyoming, c l a i m a n t s u f 
f e r e d a n i n j u r y , w h i c h i n t u r n a g g r a v a t e d h i s c o n d i t i o n . B e c a u s e no c l a i m was 
f i l e d i n Wyoming, t h e e m p l o y e r a s s e r t s t h a t r e s p o n s i b i l i t y c a n be s h i f t e d away 
f r o m t h e e m p l o y e r . See M i v i l l e v . SA I F , 76 Or App 603, 607 ( 1 9 8 5 ) . We d i s 
a g r e e . T h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s w o r k a c t i v i t i e s i n Wyoming i n d e p e n 
d e n t l y c o n t r i b u t e d t o h i s l o w b a c k c o n d i t i o n . C o n s e q u e n t l y , i t was u n n e c c e s s a r y 
f o r c l a i m a n t t o f i l e an o u t - o f - s t a t e c l a i m . A c c o r d i n g l y , M i v i l l e , s u p r a , i s n o t 
a p p l i c a b l e i n t h i s s i t u a t i o n . See H a r r y W. C l a r k , 38 Van N a t t a 1 2 7 1 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 19, 1988 i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s a w a r d e d $1,762.50 f o r s e r v i c e s o n B o a r d r e v i e w , t o be p a i d b y t h e 
i n s u r e r . A c l i e n t - p a i d f e e , n o t t o e x c e e d $ 2 , 4 2 1 , p a y a b l e f r o m t h e e m p l o y e r t o 
i t s c o u n s e l , i s a p p r o v e d . 

J u l y 2, 1990 C i t e as 42 Van N a t t a 1513 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
PEGGY H. MORROW, C l a i m a n t 

WCB Case No. 89-00364 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C l a i m a n t A t t o r n e y 
S t a f f o r d J . H a z e l e t t , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members G e r n e r a n d M y e r s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B r a z e a u ' s o r d e r t h a t : ( 1 ) a w a r d e d 12 
p e r c e n t ( 3 8 . 4 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a b a c k i n j u r y , 
w h e r e a s a D e t e r m i n a t i o n O r d e r a w a r d e d no p e r m a n e n t d i s a b i l i t y ; a n d ( 2 ) f o u n d 
c l a i m a n t ' s c o n d i t i o n m e d i c a l l y s t a t i o n a r y o n J u l y 2 7 , 1988. On r e v i e w , t h e 
i s s u e s a r e t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a n d t h e m e d i c a l l y 
s t a t i o n a r y d a t e . We m o d i f y . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s F i n d i n g o f F a c t , as o u r own, e x c e p t t h e 
f i n d i n g s t h a t " D a h l s t r o m u l t i m a t e l y r e l e a s e d c l a i m a n t t o r e t u r n t o r e g u l a r w o r k 
o n December 2 0 , 1 9 8 8 , " a n d " C l a i m a n t has l o s t 12 p e r c e n t o f h e r e a r n i n g c a p a c i t y 
as a r e s u l t o f h e r c o m p e n s a b l e i n j u r i e s . " 

I n s t e a d , we f i n d t h e f o l l o w i n g : 
C l a i m a n t ' s p r e i n j u r y p h y s i c a l c a p a c i t y was t o do medium w o r k . A f t e r h e r 

c o m p e n s a b l e i n j u r y , D r . D a h l s t r o m r e l e a s e d h e r t o r e t u r n t o m o d i f i e d w o r k w i t h 
r e s t r i c t i o n s i n a l i g h t t o medium c a p a c i t y . ( E x . 2 3 ) . C l a i m a n t r e t u r n e d t o 
m o d i f i e d w o r k w i t h a s u b s e q u e n t e m p l o y e r , w o r k e d f o r a p p r o x i m a t e l y o n e m o n t h , 
a n d t h e n q u i t f o r r e a s o n s u n r e l a t e d t o h e r c o m p e n s a b l e i n j u r y . 

C l a i m a n t h a s s u s t a i n e d 15 p e r c e n t l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g f r o m 
h e r c o m p e n s a b l e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l l y S t a t i o n a r y D a t e 

We a d o p t t h e R e f e r e e ' s C o n c l u s i o n s o f Law, as s e t f o r t h i n t h e 
" C o n c l u s i o n s a n d O p i n i o n " p o r t i o n o f t h e o r d e r , w i t h r e s p e c t t o t h e i s s u e o f 
when c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y . 
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E x t e n t o f U n s c h e d u l e d P e r m a n e n t D i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t h a d r e t u r n e d t o r e g u l a r w o r k , d i d n o t 
a s s e s s v a l u e s f o r c l a i m a n t ' s age,, e d u c a t i o n a n d a d a p t a b i l i t y , a n d c o n c l u d e d t h a t 
c l a i m a n t s u s t a i n e d 12 p e r c e n t l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g f r o m h e r com
p e n s a b l e i n j u r y . We a g r e e t h a t c l a i m a n t s u f f e r s p e r m a n e n t i m p a i r m e n t r e s u l t i n g 
f r o m h e r c o m p e n s a b l e i n j u r y . H owever, we do n o t f i n d t h a t c l a i m a n t h a s r e t u r n e d 
t o r e g u l a r w o r k . 

The d e t e r m i n a t i o n o f p e r m a n e n t p a r t i a l d i s a b i l i t y u n d e r t h e " s t a n d a r d s " i s 
made b y d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d b y t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s a g e , e d u c a t i o n , a d a p t a b i l i t y a n d i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age a n d e d u c a t i o n a r e a d d e d a n d t h e sum i s m u l t i p l i e d b y t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e t w o f i g u r e s i s t h e n a d d e d 
t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y . F o r m e r OAR 4 3 6 - 3 5 - 2 8 0 . 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 4 1 y e a r s i s 1 . F o r m e r OAR 
4 3 6 - 3 5 - 2 9 0 . 

E d u c a t i o n 

C l a i m a n t h a s a 1 0 t h g r a d e e d u c a t i o n and a GED. T h e r e f o r e , c l a i m a n t ' s 
v a l u e f o r f o r m a l e d u c a t i o n i s 0. F o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) . C l a i m a n t h a s s u c 
c e s s f u l l y p e r f o r m e d t h e w o r k o f a h o u s e k e e p e r d u r i n g t h e t e n y e a r s p r e c e d i n g t h e 
d a t e o f i n j u r y . The s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) f o r a h o u s e k e e p e r i s 
3. T h u s , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. F o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) . 
T h e r e i s no d o c u m e n t a t i o n d e m o n s t r a t i n g c o m p e t e n c e i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s t r a i n i n g i s 1 . F o r m e r 
OAR 4 3 6 - 3 5 — 3 0 0 ( 5 ) . A f t e r a d d i n g c l a i m a n t ' s v a l u e s f o r e d u c a t i o n t o g e t h e r , we 
f i n d t h a t t h e a p p r o p r i a t e t o t a l v a l u e f o r e d u c a t i o n i s 4. 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s o r h e r 
u s u a l a n d c u s t o m a r y w o r k (See f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ) a n d who h a s r e t u r n e d 
t o m o d i f i e d w o r k i s d e t e r m i n e d f r o m a m a t r i x o f v a l u e s a t f o r m e r OAR 4 3 6 - 3 5 -
3 1 0 ( 3 ) ( a ) . T h a t m a t r i x c o m p a r e s t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l 
a n d c u s t o m a r y w o r k w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d b y t h e m o d i f i e d w o r k . 
T h i s i s t r u e e v e n t h o u g h c l a i m a n t may h a v e t h e p h y s i c a l c a p a c i t y t o do h e a v i e r 
w o r k t h a n i s r e q u i r e d b y t h e m o d i f i e d e m p l o y m e n t . P h y s i c a l c a p a c i t i e s a r e n o t 
d e f i n e d b y t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n 
f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s c a s e , c l a i m a n t ' s u s u a l a n d c u s t o m a r y w o r k r e q u i r e d ' t h e p h y s i c a l 
c a p a c i t y t o do medium w o r k . C l a i m a n t ' s m o d i f i e d w o r k r e q u i r e d a m edium t o l i g h t 
p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 1.5. 
F o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

The R e f e r e e b a s e d h i s i m p a i r m e n t r a t i n g o n a November 1987 m e d i c a l r e p o r t 
a u t h o r e d b y D r . P o u l s o n , r e f e r r i n g p h y s i c i a n . ( E x . 4 ) . The i n s u r e r c o n t e n d s 
t h a t t h e A u g u s t 1988 m e d i c a l r e p o r t c o m p l e t e d b y D r . B o l i n , i n d e p e n d e n t m e d i c a l 
e x a m i n e r , w i t h i n one m o n t h f r o m t h e t i m e c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y 
s t a t i o n a r y , i s a m o r e a p p r o p r i a t e r e p o r t u p o n w h i c h t o b a s e c l a i m a n t ' s r a n g e o f 
m o t i o n f i n d i n g s . ( E x . 1 3 ) . We a g r e e f o r t h e r e a s o n a s s e r t e d b y t h e i n s u r e r . 
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C l a i m a n t ' s r e l a t i v e c e r v i c a l r a n g e o f m o t i o n f i n d i n g s i n c l u d e 20 d e g r e e s 
r e t a i n e d e x t e n s i o n ( f o r a v a l u e o f 1) and 30 d e g r e e s r e t a i n e d l e f t l a t e r a l 
f l e x i o n ( f o r a v a l u e o f 1 ) . F o r m e r OAR 436-35-360 ( 2 ) t h r o u g h ( 5 ) . C l a i m a n t ' s 
d o r s o l u m b a r r a n g e o f m o t i o n f i n d i n g s do n o t e q u a t e t o v a l u e s r a t a b l e u n d e r t h e 
s t a n d a r d s . F o r m e r OAR 436-35-360 ( 6 ) t h r o u g h ( 9 ) . 

T h e r e f o r e , c l a i m a n t ' s t o t a l i m p a i r m e n t r e s u l t i n g f r o m l o s s o f s p i n a l r a n g e 
o f m o t i o n i s 2. 

The R e f e r e e d i d n o t a w a r d any i m p a i r m e n t v a l u e f o r d i s a b l i n g p a i n . F o r m e r 
OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) p r o v i d e s t h a t p a i n c a n r e s u l t i n l o s s o f u s e o r f u n c t i o n . 
When i t d o e s , i t i s r a t e d b a s e d o n t h e l o s s o f u s e o r f u n c t i o n w h i c h r e s u l t s a n d 
no a d d i t i o n a l v a l u e i s a l l o w e d f o r p a i n a l o n e . D a n i e l M. A l i r e , 4 1 Van N a t t a 
752 ( 1 9 8 9 ) . 

H e r e , we f i n d t h a t c l a i m a n t ' s d i s a b l i n g p a i n h a s p r e v e n t e d h e r f r o m r e 
t u r n i n g t o h e r u s u a l a n d c u s t o m a r y w o r k . A d d i t i o n a l l y , i t p r e v e n t s h e r f r o m 
l i f t i n g m o r e t h a n 40 p o u n d s . T h e r e f o r e , we f i n d t h a t c l a i m a n t s u f f e r s 5 p e r c e n t 
d i s a b l i n g p a i n r e s u l t i n g f r o m h e r c o m p e n s a b l e i n j u r y . 

C l a i m a n t ' s d i s a b l i n g p a i n v a l u e ( 5 ) i s c o m b i n e d w i t h h e r l o s s o f r a n g e o f 
m o t i o n f i n d i n g s ( 2 ) , f o r a t o t a l i m p a i r m e n t v a l u e o f 6.9. 

C o m p u t a t i o n o f U n s c h e d u l e d D i s a b i l i t y 

H a v i n g d e t e r m i n e d e a c h v a l u e n e c e s s a r y t o c o m p u t e c l a i m a n t ' s p e r m a n e n t 
d i s a b i l i t y u n d e r t h e " s t a n d a r d s , " we p r o c e e d t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e ( 1 ) i s add e d t o h i s e d u c a t i o n v a l u e ( 4 ) t h e sum i s 5. When 
t h a t v a l u e i s m u l t i p l i e d b y c l a i m a n t ' s a d a p t a b i l i t y v a l u e ( 1 . 5 ) t h e p r o d u c t i s 
7.5. When t h a t v a l u e i s add e d t o c l a i m a n t ' s i m p a i r m e n t v a l u e ( 6 . 9 ) , t h e r e s u l t 
i s 14.4 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . F o r m e r OAR 4 3 6 - 3 5 -
2 8 0 ( 7 ) . T h a t d i s a b i l i t y f i g u r e i s r o u n d e d t o t h e n e x t h i g h e r w h o l e p e r c e n t a g e . 
F o r m e r OAR 4 3 6 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y u n d e r t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 15 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1989, i s m o d i f i e d . I n a d d i t i o n t o t h e 
R e f e r e e ' s a w a r d o f 12 p e r c e n t ( 3 8 . 4 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , 
c l a i m a n t i s a w a r d e d 3 p e r c e n t ( 9 . 6 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , 
f o r a t o t a l a w a r d t o d a t e o f 15 p e r c e n t ( 4 8 d e g r e e s ) . C l a i m a n t ' s a t t o r n e y i s 
a w a r d e d 25 p e r c e n t o f t h e i n c r e a s e i n c o m p e n s a t i o n c r e a t e d b y t h i s o r d e r , 
p a y a b l e d i r e c t l y t o t h e a t t o r n e y . However, t h e t o t a l f e e s a w a r d e d b y t h e 
R e f e r e e a n d B o a r d o r d e r s s h a l l n o t e x c e e d $3,800. 

J u l y 2, 1990 C i t e as 42 Van N a t t a 1515 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ELIZABETH A. SCUDDER, C l a i m a n t 

WCB Case No. 89-01346 
ORDER ON REVIEW 

B l a c k , e t a l . , C l a i m a n t A t t o r n e y s 
Thomas A. A n d e r s e n , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members C u s h i n g a n d G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e N e a l ' s o r d e r w h i c h 
a w a r d e d no a d d i t i o n a l t e m p o r a r y d i s a b i l i t y o v e r t h a t a w a r d e d b y t h e D e t e r m i n a 
t i o n O r d e r . On r e v i e w , t h e i s s u e i s t e m p o r a r y d i s a b i l i t y . 

The B o a r d a f f i r m s a n d a d o p t s t h e o r d e r o f t h e R e f e r e e w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 
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T h e r e i s no e v i d e n c e i n t h i s c a s e , o t h e r t h a n c l a i m a n t ' s t e s t i m o n y , t h a t 
s h e was d i s a b l e d f r o m O c t o b e r 1987 t o December 9, 1987. C l a i m a n t d i d n o t s e e k 
m e d i c a l a s s i s t a n c e f o r much o f t h a t p e r i o d o f t i m e a n d h e r t r e a t i n g d o c t o r w o u l d 
n o t i n d i c a t e t h a t s h e was d i s a b l e d p r i o r t o t h e f i r s t t i m e he saw h e r i n Decem
b e r . C o n s i d e r i n g t h e s e c i r c u m s t a n c e s , we f i n d c l a i m a n t ' s c o n t e n t i o n u n p e r s u a -
s i v e i n e s t a b l i s h i n g t h a t s h e was, i n f a c t , u n a b l e t o w o r k p r i o r t o h e r December 
1987 e x a m i n a t i o n . See A v a l o s v . Bowver, 89 Or App 5 4 6 , 550 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2 6 , 1989 i s a f f i r m e d . 

J u l y 2, 1990 C i t e as 42 Van N a t t a 1516 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RICHARD L . SPROUL, C l a i m a n t 

WCB Case No. 88-22469 
ORDER ON REVIEW 

G a s t i n e a u & S m i t h , C l a i m a n t A t t o r n e y s 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members C u s h i n g a nd G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e B r own's o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d f o r a l o w b a c k i n j u r y f r o m 16 
p e r c e n t ( 5 1 . 2 d e g r e e s ) , as a w a r d e d b y a D e t e r m i n a t i o n O r d e r , t o 30 p e r c e n t ( 9 6 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 
We m o d i f y . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l o w b a c k i n May 1 9 8 8 . He t r e a t e d w i t h 
b o t h D r . Dunn, I I , M.D., a n d D r . E w a l d , M.D. An MRI r e v e a l e d d e g e n e r a t i v e 
c h a n g e s a t L 4 - 5 , L 5 - S 1 a n d L 3 - 4 . 

C l a i m a n t was i n i t i a l l y r e l e a s e d t o r e t u r n t o l i g h t w o r k , b u t a f t e r r e t u r n 
i n g t o w o r k , h i s l o w b a c k p a i n symptoms i n c r e a s e d . He r e t u r n e d t o E w a l d , who 
n o t e d b a c k spasms a n d d e c r e a s e d r a n g e o f m o t i o n , a n d was a g a i n r e l e a s e d f r o m 
w o r k . 

I n O c t o b e r 1 9 8 8 , t h e W e s t e r n M e d i c a l C o n s u l t a n t s p e r f o r m e d a n i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n . L a t e r t h a t m o n t h , Dunn a g a i n r e l e a s e d c l a i m a n t t o r e t u r n 
t o m o d i f i e d w o r k a n d f o u n d h i m m e d i c a l l y s t a t i o n a r y as o f O c t o b e r 4, 1 9 8 8 . A 
November 1 4 , 1988 D e t e r m i n a t i o n O r d e r a w a r d e d c l a i m a n t 16 p e r c e n t ( 1 5 . 2 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g . 

C l a i m a n t , 32 y e a r s o f age a t h e a r i n g , h a s a 1 0 t h g r a d e e d u c a t i o n a n d no 
GED. H i s h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) d u r i n g t h e t e n y e a r s 
p r e c e d i n g t h e d a t e o f i n j u r y was as an edge o p e r a t o r , f o r a n SVP o f 6. He h a s 
no d o c u m e n t e d t r a i n i n g o r c e r t i f i c a t i o n d e m o n s t r a t i n g c o m p e t e n c e i n a n y s p e c i f i c 
v o c a t i o n a l p u r s u i t . 

C l a i m a n t ' s w o r k a t t h e t i m e o f h i s c o m p e n s a b l e i n j u r y r e q u i r e d t h e p h y s i 
c a l c a p a c i t y t o do h e a v y w o r k . S i n c e t h e i n j u r y , he h as b e e n r e l e a s e d t o r e t u r n 
t o l i g h t w o r k . 

As a d i r e c t r e s u l t o f c l a i m a n t ' s c o m p e n s a b l e i n j u r y , he now h a s a c l i n i 
c a l l y s i g n i f i c a n t u n o p e r a t e d d i s c d e r a n g e m e n t a t L5 - S 1 a n d a n L4-5 d i s c b u l g e . 
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He s u f f e r s no r a t a b l e l o s s o f r a n g e o f m o t i o n i m p a i r m e n t r e s u l t i n g f r o m t h e com
p e n s a b l e i n j u r y . 

C l a i m a n t i s u n a b l e t o r e t u r n t o h i s u s u a l a n d c u s t o m a r y w o r k , g i v e n h i s 
r e l e a s e t o r e t u r n t o l i g h t d u t y w o r k . He has n o t r e t u r n e d t o w o r k , b u t h a s b e e n 
o f f e r e d w o r k w i t h i n h i s t r e a t i n g p h y s i c i a n ' s r e s t r i c t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f r o m 16 
p e r c e n t t o 30 p e r c e n t . We m o d i f y . 

B e c a u s e c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y i n O c t o b e r 1 9 8 8 , 
an d h i s c l a i m c l o s e d i n December 1988, t h e " s t a n d a r d s " a d o p t e d e f f e c t i v e J u l y 1 , 
1 9 8 8 , ( f o r m e r OAR 4 3 6 - 3 5 - 0 0 1 e t s e q ) , as amended b y t e m p o r a r y r u l e s e f f e c t i v e 
A u g u s t 1 9 , 1 9 8 8 , a p p l y t o t h e r a t i n g o f c l a i m a n t ' s p e r m a n e n t p a r t i a l d i s a b i l i t y . 
F o r m e r OAR 4 3 6 - 3 5 - 2 7 0 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f u n s c h e d u l e d p e r 
m a n e n t p a r t i a l d i s a b i l i t i e s . F o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 1 ) . 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 32 y e a r s i s 0. F o r m e r OAR 
4 3 6 - 3 5 - 2 9 0 . 

E d u c a t i o n 

C l a i m a n t h a s n o t r e t u r n e d t o h i s u s u a l a n d c u s t o m a r y w o r k . He h a s a 1 0 t h 
g r a d e e d u c a t i o n a n d no GED. T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 
f o r m a l e d u c a t i o n i s 1 . H i s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e 
o f i n j u r y was 6 as a n edge o p e r a t o r (DOT # 6 6 7 . 6 8 2 - 0 5 8 ) . T h e r e f o r e , t h e a p p r o 
p r i a t e v a l u e f o r s k i l l s i s 2. F o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) . He h a s no d o c u m e n t e d 
t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 1 . 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 4. 

A d a p t a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t h a d n o t r e t u r n e d t o w o r k n o r h a d he b e e n 
o f f e r e d b o n a f i d e w o r k . As a r e s u l t o f t h i s f i n d i n g , t h e R e f e r e e a n a l y z e d 
c l a i m a n t ' s a d a p t a b i l i t y u n d e r f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) . The i n s u r e r c o n t e n d s 
t h a t c l a i m a n t ' s a d a p t a b i l i t y s h o u l d be a n a l y z e d u n d e r f o r m e r OAR 4 3 6 - 3 5 -
3 1 0 ( 3 ) ( b ) , c o n t e n d i n g t h a t c l a i m a n t h a d b e e n o f f e r e d w o r k w i t h i n h i s r e s t r i c 
t i o n s . We a g r e e w i t h t h e i n s u r e r a nd a s s i g n an a d a p t a b i l i t y v a l u e u n d e r f o r m e r 
OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( b ) . 

The d e t e r m i n a t i o n o f w h e t h e r c l a i m a n t ' s a d a p t a b i l i t y i s r a t e d u n d e r f o r m e r 
OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( b ) o r ( 4 ) d e p e n d s s o l e l y . o n w h e t h e r c l a i m a n t was o f f e r e d w o r k 
t h a t t h e a t t e n d i n g p h y s i c i a n a g r e e s i s w i t h i n t h e w o r k e r ' s p h y s i c a l c a p a c i t y . 
I f t h e a n s w e r t o t h i s q u e s t i o n i s y e s , t h e n c l a i m a n t ' s a d a p t a b i l i t y i s r a t e d 
u n d e r s u b s e c t i o n ( 3 ) ( b ) . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t was o f f e r e d w o r k w i t h i n t h e r e s t r i c 
t i o n s s e t b y c l a i m a n t ' s t r e a t i n g p h y s i c i a n . ( T r . 3 6 - 3 7 ) . H o w e v e r , b e c a u s e 
c l a i m a n t f a i l e d t o p a s s a d r u g t e s t , he was n o t g i v e n t h a t p a r t i c u l a r j o b . 
R a t h e r , t h e e m p l o y e r o f f e r e d a n d c l a i m a n t a c c e p t e d a n d c o m p l e t e d a f i v e - w e e k 
d r u g r e h a b i l i t a t i o n p r o g r a m . ( T r . 2 1 - 2 4 ) . 

The f a c t i s t h a t c l a i m a n t was o f f e r e d a j o b w i t h i n t h e p h y s i c a l r e s t r i c 
t i o n s p l a c e d u p o n h i m b y h i s t r e a t i n g p h y s i c i a n , t h e r e b y s a t i s f y i n g f o r m e r OAR 



1518 R i c h a r d L. S p r o u l , 42 Van N a t t a 1516 ( 1 9 9 0 ) 

4 3 6 - 3 5 - 3 1 0 ( 3 ) ( b ) . C l a i m a n t ' s f a i l u r e t o s a t i s f y a c o n d i t i o n o f e m p l o y m e n t , 
p a s s i n g a d r u g t e s t , d o e s n o t mean t h a t t h e o f f e r was n o t made i n g o o d f a i t h . 
F u r t h e r , c l a i m a n t ' s f a i l u r e t o p a s s t h e d r u g t e s t h a s n o t h i n g w h a t s o e v e r t o do 
w i t h h i s c o m p e n s a b l e i n j u r y . 

W h i l e t h e R e f e r e e f o u n d t h a t t h e f a i l u r e o f t h e d r u g t e s t a n d c l a i m a n t ' s 
p a r t i c i p a t i o n i n a n e m p l o y e r - s p o n s o r e d d r u g r e h a b i l i t a t i o n p r o g r a m was a w i t h 
d r a w a l o f t h e o f f e r , we do n o t . I t i s c l a i m a n t ' s b u r d e n t o p r o v e e x t e n t o f d i s 
a b i l i t y . ORS 6 5 6 . 2 6 6 . F u r t h e r m o r e , c l a i m a n t s a r e e n c o u r a g e d t o make r e a s o n a b l e 
e f f o r t s t o r e d u c e t h e i r d i s a b i l i t i e s . ORS 6 5 6 . 3 2 5 ( 3 ) . 

B e c a u s e c l a i m a n t ' s i n d e p e n d e n t a c t i o n s w h i c h p r e v e n t e d h i s a c t u a l a c c e p 
t a n c e o f t h e o f f e r d o n o t d e t r a c t f r o m t h e f a c t t h a t t h e o f f e r was made, a n d b e 
c a u s e t h o s e a c t i o n s w e r e n o t i n a n y way a s s o c i a t e d w i t h t h e c o m p e n s a b l e i n j u r y , 
we f i n d t h a t a j o b o f f e r w i t h i n c l a i m a n t ' s w o r k i n g r e s t r i c t i o n s was made. Con
s e q u e n t l y , c l a i m a n t ' s a d a p t a b i l i t y v a l u e i s b a s e d o n f o r m e r OAR 4 3 6 - 3 5 -
3 1 0 ( 3 ) ( b ) . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s j o b a t t h e t i m e o f h i s c o m p e n s a b l e 
i n j u r y r e q u i r e d h i m t o do h e a v y w o r k . A f t e r t h e i n j u r y , c l a i m a n t was r e l e a s e d • 
t o r e t u r n t o l i g h t w o r k . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e f o r a 
c l a i m a n t who h a s g o n e f r o m h e a v y t o l i g h t w o r k i s 2.5. I d . 

I m p a i r m e n t 

C l a i m a n t h a s n o t s u f f e r e d any r a t a b l e l o s s o f s p i n a l r a n g e o f m o t i o n . 
( E x . 1 0 ) . T h e r e f o r e , no v a l u e i s a s s e s s e d f o r l o s s o f r a n g e o f m o t i o n . He d o e s 
h a v e , h o w e v e r , a c l i n i c a l l y s i g n i f i c a n t u n o p e r a t e d d i s c d e r a n g e m e n t a t L 5 - S 1 , 
a n d a b u l g i n g d i s c a t L 4 - 5 . T h e r e f o r e , a v a l u e o f 4 i s g i v e n f o r e a c h o f t h e s e 
d i s c c o n d i t i o n s . F o r m e r OAR 4 3 6 - 3 5 - 3 5 0 ( 2 ) . C l a i m a n t ' s t o t a l i m p a i r m e n t i s 8. 

C o m p u t a t i o n o f U n s c h e d u l e d D i s a b i l i t y 

H a v i n g d e t e r m i n e d e a c h v a l u e n e c e s s a r y t o c o m p u t e c l a i m a n t ' s p e r m a n e n t 
d i s a b i l i t y u n d e r t h e " s t a n d a r d s , " we p r o c e e d t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s a ge v a l u e 0 i s a d d e d t o h i s e d u c a t i o n v a l u e 4 t h e sum i s 4. When 
t h a t v a l u e i s m u l t i p l i e d b y c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5 t h e p r o d u c t i s 1 0 . 
When t h a t v a l u e i s a d d e d t o c l a i m a n t ' s i m p a i r m e n t v a l u e 8 t h e r e s u l t i s 
18 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . F o r m e r OAR 4 3 6 - 3 5 - 2 8 0 ( 7 ) . 
C l a i m a n t ' s p e r m a n e n t d i s a b i l i t y u n d e r t h e " s t a n d a r d s " i s , t h e r e f o r e , 18 p e r c e n t . 

D i s a b i l i t y O u t s i d e t h e S t a n d a r d s 

The R e f e r e e f o u n d t h a t c l a i m a n t h a d p r o v e n b y c l e a r a n d c o n v i n c i n g e v i 
d e n c e t h a t h i s c o m p e n s a b l e i n j u r y c a u s e d l i m i t a t i o n s i n h i s a b i l i t y t o r e p e t i 
t i v e l y t w i s t , c r a w l , b e n d , e t c . As a r e s u l t , t h e R e f e r e e a w a r d e d c l a i m a n t a n 
a d d i t i o n a l 4 p e r c e n t p e r m a n e n t d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . We d i s a g r e e . 

We f i n d t h a t s u c h l i m i t a t i o n s h a v e a l r e a d y b e e n t a k e n i n t o c o n s i d e r a t i o n 
u n d e r o u r a d a p t a b i l i t y a n a l y s i s u n d e r t h e s t a n d a r d s . T h a t a n a l y s i s c o n s i d e r s 
c l a i m a n t ' s p h y s i c a l c a p a c i t y t o do w o r k and h i s l i m i t a t i o n s c a u s e d b y h i s com
p e n s a b l e i n j u r y . T h e r e f o r e , we f i n d t h a t t h e s e l i m i t a t i o n s d o n o t e q u a t e t o 
a d d i t i o n a l d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . 

F u r t h e r , we c o n c l u d e t h a t t h e r e i s no c l e a r a n d c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t s u f f e r s a d d i t i o n a l p e r m a n e n t d i s a b i l i t y n o t a l r e a d y f o u n d b y a n a p p l i 
c a t i o n o f t h e s t a n d a r d s . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d M a r c h 2 7 , 1989, i s m o d i f i e d . I n l i e u o f t h e 
R e f e r e e ' s a w a r d a n d , i n a d d i t i o n t o t h e November 14, 1988 D e t e r m i n a t i o n O r d e r 
a w a r d o f 16 p e r c e n t ( 5 1 . 2 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , c l a i m a n t i s 
a w a r d e d 2 p e r c e n t ( 6 . 4 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , f o r a t o t a l o f 
18 p e r c e n t ( 5 7 . 6 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . A c l i e n t - p a i d f e e , 
n o t t o e x c e e d $ 3 9 2 . 5 0 , p a y a b l e b y t h e i n s u r e r t o i t s c o u n s e l , i s a p p r o v e d . 

J u l y 2, 1990 C i t e as 42 Van N a t t a 1519 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
TOM B. TALHAGE, C l a i m a n t 
WCB Case No. 8 8 - 1 7 6 5 1 

ORDER ON REVIEW 
S t a f f o r d J . H a z e l e t t , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members M y e r s a n d C u s h i n g . 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e M i l l e r ' s o r d e r w h i c h d e c l i n e d 
t o s e t a s i d e a D i s p u t e d C l a i m s S e t t l e m e n t e n t e r e d i n t o b y c l a i m a n t a n d t h e i n 
s u r e r . On r e v i e w , t h e i s s u e i s v a l i d i t y o f t h e D i s p u t e d C l a i m s S e t t l e m e n t . We 
a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e f i n d i n g s o f f a c t as s e t f o r t h i n t h e " F i n d i n g s " s e c t i o n o f 
t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n t h e D i s p u t e d C l a i m S e t t l e m e n t , c l a i m a n t a g r e e d t o a l l o w t h e i n s u r e r ' s 
d e n i a l o f h i s l o w b a c k i n j u r y t o r e m a i n i n f o r c e . I n c o n s i d e r a t i o n o f 
c l a i m a n t ' s a g r e e m e n t , t h e i n s u r e r p a i d c l a i m a n t a l u m p sum o f money. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was b o u n d b y t h e D i s p u t e d C l a i m 
S e t t l e m e n t o n t h e b a s i s t h a t he h a d n o t t i m e l y a p p e a l e d i t . A l t h o u g h we a g r e e 
w i t h t h i s r e s u l t , we m o d i f y t h e R e f e r e e ' s r e a s o n i n g . 

The D i s p u t e d C l a i m S e t t l e m e n t d i d c o n t a i n a n o t i c e o f a p p e a l r i g h t s . T h i s 
n o t i c e , h o w e v e r , r e l a t e d t o t h e i n s u r e r ' s d e n i a l w h i c h was i n c o r p o r a t e d w i t h i n 
t h e d o c u m e n t . I t d i d n o t p e r t a i n t o an a p p e a l o f t h e D i s p u t e d C l a i m S e t t l e m e n t . 
T h e r e f o r e , w h e t h e r c l a i m a n t c o m p l i e d w i t h t h e t i m e l i m i t a t i o n s o f t h e d e n i a l a r e 
n o t r e l e v a n t t o t h e r e s o l u t i o n o f t h i s c a s e . 

The i s s u e a t h a n d i s w h e t h e r c l a i m a n t i s b o u n d b y t h e t e r m s o f t h e D i s 
p u t e d C l a i m s S e t t l e m e n t . Where t h e r e i s a b o n a f i d e d i s p u t e o v e r c o m p e n s a b i l i t y 
o f a c l a i m , t h e p a r t i e s may, w i t h t h e a p p r o v a l o f a R e f e r e e , t h e B o a r d o r t h e 
c o u r t , b y a g r e e m e n t make s u c h d i s p o s i t i o n o f t h e c l a i m as i s c o n s i d e r e d r e a s o n 
a b l e . ORS 6 5 6 . 2 8 9 ( 4 ) . T h i s i n c l u d e s s e t t l e m e n t o f a p r e v i o u s l y a c c e p t e d c l a i m 
i n some l i m i t e d c i r c u m s t a n c e s . See f o r m e r OAR 4 3 0 - 0 9 - 0 1 0 ( 3 ) ( a ) . We r e g a r d 
v a c a t i n g p r i o r s e t t l e m e n t s t o be an e x t r a o r d i n a r y r e m e d y t o be g r a n t e d s p a r i n g l y 
o n l y i n t h e m o s t e x t r e m e s i t u a t i o n s . M a n u e l R. B o y d , 42 Van N a t t a 5 1 5 , 516 
( 1 9 9 0 ) ; M a r y L o u C l a y p o o l , 34 Van N a t t a 9 4 3 , 946 ( 1 9 8 2 ) . 

I n t h e i n s t a n t c a s e , c l a i m a n t was r e p r e s e n t e d b y c o u n s e l a n d i n d i c a t e d 
t h a t he h a d r e a d a n d u n d e r s t o o d t h e a g r e e m e n t . H i s s o l e r e a s o n f o r q u e s t i o n i n g , 
t h e v a l i d i t y o f t h e d o c u m e n t was h i s u n d e r s t a n d i n g t h a t he c o u l d a c c e p t t h e l u m p 
sum a n d t h e n a l s o a p p e a l t h e d e n i a l . I n e f f e c t , he s i g n e d t h e d o c u m e n t , 
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a c c e p t e d t h e b e n e f i t s t h e r e f r o m w i t h t h e u n e x p r e s s e d i n t e n t t o d e n y i t l a t e r a n d 
s e e k a d d i t i o n a l b e n e f i t s . U n d e r t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t 
h a s n o t e s t a b l i s h e d e x t r a o r d i n a r y c i r c u m s t a n c e s n e c e s s a r y t o s e t a s i d e t h e 
D i s p u t e d C l a i m S e t t l e m e n t . A c c o r d i n g l y , we d e c l i n e t o s e t t h e a g r e e m e n t a s i d e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 2 1 , 1989, i s a f f i r m e d . 

J u l y 3, 1990 C i t e as 42 Van N a t t a 1520 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
SHIRLENE HANSON, C l a i m a n t 
Own M o t i o n No. 90-0163M 

OWN MOTION ORDER 
F r a n c e s c o n i , e t a l . , C l a i m a n t A t t o r n e y s 
S a i f L e g a l D e p a r t m e n t , D e f e n s e A t t o r n e y 

C l a i m a n t h a s s u b m i t t e d t o t h e B o a r d h e r r e q u e s t f o r own m o t i o n r e 
l i e f f o r a n a l l e g e d w o r s e n i n g o f h e r May 7, 1975 i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s h a v e e x p i r e d . The SAIF C o r p o r a t i o n h a s n o t s u b m i t t e d a r e 
c o m m e n d a t i o n o n w h e t h e r o r n o t t o r e o p e n c l a i m a n t ' s c l a i m . OAR 4 3 8 - 1 2 - 0 2 5 . 
M o r e o v e r , S A I F h a s n o t i s s u e d a w r i t t e n a c c e p t a n c e o r d e n i a l o f t h e r e s p o n s i b i l 
i t y a n d / o r c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t r i g h t k n e e c o n d i t i o n . C l a i m a n t 
h a s n o t r e s p o n d e d t o t h e B o a r d ' s r e q u e s t f o r e v i d e n c e r e g a r d i n g h e r e n t i t l e m e n t 
t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

U n d e r ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r own m o t i o n a u t h o r i t y 
a n d r e o p e n a c l a i m f o r a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n when 
we f i n d t h a t t h e r e i s a w o r s e n i n g o f a c o m p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r 
i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
H e r e , t h e c o n d i t i o n f o r w h i c h c l a i m a n t u n d e r w e n t s u r g e r y a n d now r e q u e s t s own 
m o t i o n r e l i e f r e m a i n s i n de f a c t o d e n i e d s t a t u s . C o n s e q u e n t l y , we a r e n o t 
a u t h o r i z e d t o r e o p e n h e r c l a i m a t t h i s t i m e . S h o u l d c l a i m a n t ' s c i r c u m s t a n c e s 
c h a n g e a n d S A I F a c c e p t r e s p o n s i b i l i t y f o r h e r c o n d i t i o n , s h e may a g a i n s e e k own 
m o t i o n r e l i e f . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r own m o t i o n r e l i e f i s d e n i e d . 

I T I S SO ORDERED. 

J u l y 3, 1990 C i t e as 42 Van N a t t a 1 520 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
S I G R I D C. PARKER, C l a i m a n t 

WCB Case No. 88-13005 
ORDER ON REVIEW 

C h a r l e s M a i e r , C l a i m a n t A t t o r n e y 
G a i l Gage ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members N i c h o l s a nd B r i t t i n g h a m . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e F o s t e r ' s 
o r d e r t h a t a w a r d e d a $550 a s s e s s e d f e e f o r l a t e a c c e p t a n c e o r d e n i a l o f a n 
a g g r a v a t i o n c l a i m . On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o a t t o r n e y f e e s . We 
r e v e r s e i n p a r t a n d a f f i r m i n p a r t . 
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FINDINGS OF FACT 
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We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t a n d make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . S A I F r e c e i v e d t h e a g g r a v a t i o n c l a i m o n May 5, 1 9 8 8 . On May 17, 1988 
t h e c l a i m s r e p r e s e n t a t i v e n o t e d f a c t s , i n a m e d i c a l r e p o r t , w h i c h l e d h i m t o b e 
l i e v e t h a t c l a i m a n t ' s d i s c h e r n i a t i o n c o u l d h a v e b e e n c a u s e d b y a t i r e c h a n g i n g 
i n c i d e n t u n r e l a t e d t o t h e c o m p e n s a b l e i n j u r y . D r . F l a m m i n g , t h e t r e a t i n g p h y s i 
c i a n , h o w e v e r , a d v i s e d h i m t h a t c l a i m a n t h a d n o t s u f f e r e d a new i n j u r y . T h a t 
r e p o r t was r e c e i v e d o n May 3 1 , 1988. The r e p r e s e n t a t i v e t h e n s c h e d u l e d a n i n d e 
p e n d e n t m e d i c a l e x a m i n a t i o n — f o r a d a t e more t h a n 60 d a y s a f t e r t h e f i l i n g o f 
t h e c l a i m . The t i m i n g o f t h e e x a m i n a t i o n was f u r t h e r d e l a y e d b y c l a i m a n t ' s 
i n a b i l i t y t o t r a v e l . S A I F a p p a r e n t l y f i r s t i n t e r v i e w e d c l a i m a n t a b o u t t h e t i r e 
c h a n g i n g i n c i d e n t o n J u l y 26, 1988, more t h a n 60 d a y s f o l l o w i n g t h e f i l i n g o f 
t h e c l a i m . 

S A I F ' s d e l a y o f 48 d a y s b e y o n d t h a t a l l o w e d f o r a c c e p t a n c e o r d e n i a l o f a 
c l a i m was u n r e a s o n a b l e . We f u r t h e r f i n d t h a t t h e d e l a y c o n s t i t u t e d u n r e a s o n a b l e 
r e s i s t a n c e t o t h e p a y m e n t o f c o m p e n s a t i o n . I n so f i n d i n g , we t a k e a d m i n i s t r a 
t i v e n o t i c e o f t h e f a c t t h a t t h e a g g r a v a t i o n c l a i m was u l t i m a t e l y d e c l a r e d com
p e n s a b l e b y s t i p u l a t i o n . 

T he c a s e was l i t i g a t e d u n d e r t h e e x p e d i t e d c l a i m s e r v i c e . C l a i m a n t ' s 
c o u n s e l d i d n o t s u b m i t a s t a t e m e n t o f s e r v i c e s w i t h i n 15 d a y s o f t h e c o n c l u s i o n 
o f t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . The R e f e r e e n o n e t h e l e s s a w a r d e d a 
p e n a l t y - r e l a t e d f e e o f $550. 

CONCLUSIONS OF LAW AND OPINION 

S A I F ' s d e l a y i n a c c e p t i n g o r d e n y i n g t h e c l a i m was u n r e a s o n a b l e . The 
s t a t u t e p r o v i d e s 60 d a y s f o r a c c e p t i n g o r d e n y i n g a c l a i m . S A I F t o o k 108 d a y s 
i n t h i s c a s e . SAIF d i d n o t e v e n i n t e r v i e w c l a i m a n t o r s c h e d u l e a n i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n u n t i l a f t e r t h e 60- d a y p e r i o d h a d e x p i r e d . I t s c o n d u c t was 
u n r e a s o n a b l e . 

S A I F c o n t e n d s t h a t t h e R e f e r e e e r r e d i n a w a r d i n g a f e e b e c a u s e c l a i m a n t ' s 
c o u n s e l p e r f o r m e d no s e r v i c e s t o p r o c u r e a c c e p t a n c e o r d e n i a l o f t h e c l a i m . 
T h a t , i f t r u e , i s i r r e l e v a n t . C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a f e e n o t f o r 
p r o c u r i n g a c c e p t a n c e o r d e n i a l f o l l o w i n g S A I F ' s d e l a y b u t f o r v i n d i c a t i n g 
c l a i m a n t ' s i n t e r e s t b y a c h i e v i n g an a d j u d i c a t i o n t h a t S A I F ' s c o n d u c t was u n r e a 
s o n a b l e . C o u n s e l h a s c e r t a i n l y p r o v i d e d s e r v i c e s i n t h a t r e g a r d , i n c l u d i n g b u t 
n o t l i m i t e d t o r e q u e s t i n g a h e a r i n g a nd r e p r e s e n t i n g c l a i m a n t a t h e a r i n g . 

S A I F a l s o a r g u e s t h a t c o u n s e l i s n o t e n t i t l e d t o a n a t t o r n e y f e e b e c a u s e 
he f i l e d no s t a t e m e n t o f s e r v i c e s (SOS). C l a i m a n t ' s a t t o r n e y d o e s n o t a d d r e s s 
S A I F ' s c o n t e n t i o n . We a g r e e w i t h SAIF and c o n c l u d e t h a t no a t t o r n e y f e e s h o u l d 
h a v e b e e n a w a r d e d . 

F o r m e r OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) p r o v i d e d t h a t , 

" E x c e p t as o t h e r w i s e p r o v i d e d i n t h e s e r u l e s , a n 
a s s e s s e d f e e o r c l i e n t p a i d f e e s h a l l n o t be a u t h o 
r i z e d b y a r e f e r e e . . . u n l e s s t h e a t t o r n e y r e q u e s t i n g 
a u t h o r i z a t i o n f o r p a y m e n t o f t h e f e e f i l e s a s t a t e m e n t 
o f s e r v i c e s o n a f o r m p r e s c r i b e d b y t h e B o a r d . . . " 

No e x c e p t i o n i s p r o v i d e d i n t h e s e r u l e s w h i c h w o u l d s p e c i f i c a l l y e x c l u d e 
t h e n e c e s s i t y o f c l a i m a n t ' s a t t o r n e y f i l i n g a n SOS i n e x p e d i t e d c l a i m s p r o c e e d 
i n g s . 
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I n a s m u c h as c o u n s e l n e v e r f i l e d a s t a t e m e n t o f s e r v i c e s , he was e n t i t l e d 
t o n o f e e f o r e s t a b l i s h i n g S A I F ' s r e s i s t a n c e t o t h e p a y m e n t o f c o m p e n s a t i o n . 
T h e r e f o r e , we r e v e r s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d S e p t e m b e r 2 8 , 1988, i s r e v e r s e d i n p a r t a n d 
a f f i r m e d i n p a r t . The R e f e r e e ' s a w a r d o f a $550 p e n a l t y - r e l a t e d f e e i s r e 
v e r s e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

J u l y 3, 1990 C i t e as 42 Van N a t t a 1522 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DONALD H. WOOD, C l a i m a n t 
WCB Case No. 88-09280 

ORDER ON REVIEW 
D a v i d C. F o r c e , C l a i m a n t A t t o r n e y 

N ancy M a r q u e ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members C r i d e r a nd B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e L i v e s l e y ' s o r d e r 
t h a t : ( 1 ) u p h e l d a d e n i a l o f r e i m b u r s e m e n t f o r t r a v e l e x p e n s e s a s s o c i a t e d w i t h 
a f o l l o w u p v i s i t t o t h e A r i z o n a s u r g e o n who p e r f o r m e d an e l b o w s u r g e r y ; a n d ( 2 ) 
c o n c l u d e d t h a t t h e S A I F C o r p o r a t i o n h a d c o r r e c t l y c a l c u l a t e d c l a i m a n t ' s t e m p o 
r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s 
a n d t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . We r e v e r s e i n p a r t a n d a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u f f e r e d a c o m p e n s a b l e e l b o w i n j u r y i n A u g u s t 1 9 8 3 . He c o n t i n u e d 
t o w o r k f o r t h e e m p l o y e r o f f a n d o n u n t i l O c t o b e r 1 9 8 4. D r . S c h a c h n e r p e r f o r m e d 
l i g a m e n t r e l e a s e s u r g e r y i n M a r c h 1985 and D r . B u t t e r s p e r f o r m e d a n a r t h r o s c o p y 
p r o c e d u r e a y e a r l a t e r . 

C l a i m a n t v a c a t i o n e d i n A r i z o n a , a nd w h i l e he was t h e r e he e x p e r i e n c e d m o r e 
p r o b l e m s w i t h h i s e l b o w . He b e g a n t r e a t i n g w i t h D r . J o s e p h i n A r i z o n a , a n d i n 
December 1986 D r . J o s e p h p e r f o r m e d a n o t h e r s u r g e r y f o r r a d i a l n e r v e d e c o m p r e s 
s i o n a n d r a d i a l h e a d r e p l a c e m e n t . D r . J o s e p h e x p e c t e d c l a i m a n t t o r e t u r n f o r 
a n n u a l c h e c k u p s . B o t h D r . B u t t e r s a nd D r . R e d f i e l d , c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n i n O r e g o n s i n c e December 1986, recommended f o l l o w u p w i t h D r . J o s e p h i n 
A r i z o n a . C l a i m a n t r e q u e s t e d t h a t SAIF p a y f o r h i s A r i z o n a t r e a t m e n t . S A I F p a i d 
c l a i m a n t ' s d o c t o r b i l l s b u t r e f u s e d t o p a y c l a i m a n t ' s t r a v e l e x p e n s e s t o 
A r i z o n a . 

W h i l e c l a i m a n t w o r k e d f o r t h e e m p l o y e r , he h a d t h e u s e o f a v a n , w h i c h h e 
t o o k home a t n i g h t . He was t o l d i n 1980 t h a t he c o u l d u s e t h e v a n f o r p e r s o n a l 
b u s i n e s s , p r o v i d e d he g o t p e r m i s s i o n b e f o r e he t o o k t h e v e h i c l e o n a l o n g t r i p . 
I n J a n u a r y 1984 c l a i m a n t was t o l d t o l e a v e t h e v a n a t t h e w o r k p l a c e a t n i g h t . 
A t t h e same t i m e , he r e c e i v e d a $200 p e r m o n t h r a i s e . The v a l u e t o c l a i m a n t o f 
t h e u s e o f t h e v a n was $200 p e r m o n t h . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s p e r s o n a l u s e o f a v a n was p a r t o f h i s wages. 

T r a v e l t o t h e t r e a t i n g d o c t o r i n A r i z o n a was r e a s o n a b l e a n d n e c e s s a r y . 
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The R e f e r e e found t h a t c l a i m a n t ' s r e t u r n t o h i s a t t e n d i n g p h y s i c i a n i n 
A r i z o n a was m e r e l y f o r h i s own p e a c e of mind and was not r e a s o n a b l e and n e c e s 
s a r y . The R e f e r e e , c i t i n g ORS 656.245 and OAR 4 3 6 - 6 0 - 0 5 0 ( 4 ) , s t a t e d t h a t be
c a u s e a c l a i m a n t r e s i d i n g i n Oregon c a n n o t c h o o s e a t r e a t i n g p h y s i c i a n o u t s i d e 
o f Oregon, t h a t no r i g h t t o r e i m b u r s e m e n t e x i s t s f o r t r a v e l t o t h a t p h y s i c i a n 
u n d e r t h e r u l e s . 

S A I F does not d i s p u t e t h e m e d i c a l t r e a t m e n t i t s e l f , b u t c o n t e n d s t h a t t h e 
r i g h t t o t r a v e l e x p e n s e s a r i s e s not from t h e s t a t u t e b u t from t h e r u l e s , and 
t h a t t h e a p p l i c a b l e r u l e p e r m i t t i n g a c l a i m a n t t o c h o o s e an o u t - o f - s t a t e d o c t o r , 
OAR 4 3 6 - 6 0 - 0 5 0 ( 5 ) , does not a l l o w f o r r e i m b u r s e m e n t o f t r a v e l e x p e n s e s . We 
d i s a g r e e . 

A c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s when ou t o f s t a t e u n d e r ORS 
6 5 6 . 245. Reynaqa v. N o r t h w e s t Farm Bureau, 300 Or 255 ( 1 9 8 5 ) . Moreover, 
r e a s o n a b l e t r a v e l e x p e n s e s r e s u l t i n g from t r e a t m e n t o f an o n - t h e - j o b i n j u r y a r e 
" s e r v i c e s " , and a r e c o m p e n s a b l e . ORS 6 5 6 . 2 4 5 ( 1 ) ; F r a n c o e u r v. S A I F , 17 Or App 
37 ( 1 9 7 4 ) . OAR 4 3 6 - 6 0 - 0 5 0 ( 5 ) s i m p l y p e r m i t s an i n s u r e r t o o b j e c t t o t h e 
c l a i m a n t ' s c h o i c e o f an o u t - o f - s t a t e d o c t o r , w h i c h o n l y t h e n p e r m i t s t h e i n s u r e r 
t o l i m i t payment f o r t r e a t m e n t o r s e r v i c e s . I d . Here, S A I F made no o b j e c t i o n 
t o c l a i m a n t ' s c h o i c e o f an A r i z o n a d o c t o r . T h e r e f o r e , S A I F c a n n o t l i m i t payment 
f o r s e r v i c e s . I d . 

F u r t h e r m o r e , t h e r e i s no e v i d e n c e s u p p o r t i n g t h e R e f e r e e ' s f i n d i n g t h a t 
t h e c h e c k u p s w i t h t h e A r i z o n a p h y s i c i a n were m e r e l y f o r c l a i m a n t ' s p e a c e o f 
mind. S A I F a p p r o v e d t h e A r i z o n a d o c t o r a s c l a i m a n t ' s t r e a t i n g s u r g e o n f o r h i s 
c o m p e n s a b l e i n j u r y . Both o f c l a i m a n t ' s l o c a l d o c t o r s recommended t h a t he r e 
c e i v e f o l l o w u p c a r e by t h e A r i z o n a d o c t o r . A c c o r d i n g l y , we c o n c l u d e t h a t t h e 
c h e c k u p s were r e a s o n a b l e and n e c e s s a r y . T h e r e f o r e , b e c a u s e t h e m e d i c a l s e r v i c e s 
w e r e r e a s o n a b l e and n e c e s s a r y and s i n c e S A I F d i d not o b j e c t t o c l a i m a n t ' s o u t -
o f - s t a t e a t t e n d i n g p h y s i c i a n , S A I F must r e i m b u r s e c l a i m a n t f o r h i s m i l e a g e . 

C a l c u l a t i o n o f Temporary T o t a l D i s a b i l i t y C o m p e n s a t i o n 

The R e f e r e e found t h a t c l a i m a n t f a i l e d t o p r o v e h i s t e m p o r a r y t o t a l d i s 
a b i l i t y c o m p e n s a t i o n was i n c o r r e c t l y c a l c u l a t e d . The R e f e r e e c o n c l u d e d t h a t t h e 
v a l u e o f c l a i m a n t ' s p e r s o n a l u s e o f t h e e m p l o y e r ' s v a n s h o u l d n o t be i n c l u d e d a s 
p a r t o f c l a i m a n t ' s wages. C l a i m a n t c o n t e n d s t h a t t h e u s e o f a company van, a t a 
v a l u e t o him o f $200 p e r month, s h o u l d have been c o m p e n s a t e d a s p a r t o f t h e 
r e p l a c e m e n t o f h i s wages under ORS 6 5 6 . 2 1 0 ( 2 6 ) . We a g r e e . 

The R e f e r e e r e a s o n e d t h a t b e c a u s e c l a i m a n t a c k n o w l e d g e d t h a t he r e q u e s t e d 
p e r m i s s i o n t o u s e t h e v a n i n e x t r a o r d i n a r y s i t u a t i o n s , doubt was c a s t on h i s 
c l a i m t h a t he had e x c l u s i v e p e r s o n a l u s e o f t h e v e h i c l e . The R e f e r e e r e l i e d on 
t h e t e s t i m o n y o f w i t n e s s e s who were not p r e s e n t a t t h e t i m e c l a i m a n t was a s 
s i g n e d t h e v a n when he made t h e f i n d i n g t h a t t h e $200 wage a d j u s t m e n t g r a n t e d i n 
J a n u a r y 1984 was p a r t o f a r o u t i n e r e v i e w o f s a l a r i e s . We r e l y i n s t e a d on t h e 
t e s t i m o n y o f t h e p a r t n e r - o w n e r , who was a l s o t h e manager o f t h e e m p l o y i n g com
pany i n 1980 when c l a i m a n t began work, r e g a r d i n g t h e u s e o f t h e v a n a r r a n g e m e n t . 

B o t h c l a i m a n t and t h e p a r t n e r - o w n e r t e s t i f i e d t h a t c l a i m a n t was p r o v i d e d 
w i t h r o u n d - t h e - c l o c k u s e o f a company va n b e c a u s e he was on c a l l and had no 
v e h i c l e o f h i s own. The manager was aware t h a t c l a i m a n t made weekend t r i p s i n 
t h e v e h i c l e , a l t h o u g h b o t h a g r e e d t h a t c l a i m a n t would a s k p e r m i s s i o n t o u s e t h e 
v a n f o r an e x t r a o r d i n a r y p e r s o n a l u s e , s u c h a s u s i n g i t f o r a v a c a t i o n , o r h i s 
honeymoon. C l a i m a n t was t o m a i n t a i n t h e v e h i c l e , w h i l e t h e company was t o pay 
f o r t h e m a i n t e n a n c e . 
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On J a n u a r y 1 , 1 9 8 4 , c l a i m a n t was g i v e n a s a l a r y i n c r e a s e o f $200 p e r 
m o n t h . A t t h e same t i m e , he was r e q u i r e d t o l e a v e t h e v a n a t t h e o f f i c e . 
C l a i m a n t t e s t i f i e d t h a t he was t o l d t h e $200 r a i s e was t o c o m p e n s a t e h i m f o r t h e 
u s e o f t h e v a n . S A I F o f f e r e d no e v i d e n c e o f a l o w e r o r d i f f e r e n t v a l u e . 

On t h i s r e c o r d , we a r e p e r s u a d e d t h a t t h e v a l u e o f t h e v a n t o c l a i m a n t was 
$200 p e r m o n t h , a n d t h a t t h e u s e o f t h e v a n was p a r t o f c l a i m a n t ' s wage a t t h e 
t i m e o f h i s 1983 i n j u r y . S AIF s h o u l d i n c l u d e t h e v a l u e o f t h e v a n i n c l a i m a n t ' s 
wages f o r p u r p o s e s o f c a l c u l a t i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 3, 1989 i s r e v e r s e d i n p a r t a n d a f f i r m e d 
i n p a r t . The p o r t i o n u p h o l d i n g t h e SAIF C o r p o r a t i o n ' s d e n i a l o f t r a v e l r e 
i m b u r s e m e n t i s r e v e r s e d . The d e n i a l i s s e t a s i d e a n d t h e c l a i m i s r e m a n d e d t o 
SA I F f o r f u r t h e r p r o c e s s i n g . SAIF s h a l l r e c a l c u l a t e c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n c o n s i s t e n t w i t h t h i s o r d e r . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . F o r s e r v i c e s a t h e a r i n g a n d o n r e v i e w r e g a r d i n g 
t h e m e d i c a l s e r v i c e s i s s u e , c l a i m a n t ' s a t t o r n e y i s a w a r d e d a n a s s e s s e d f e e o f 
$6 2 5 , p a y a b l e b y S A I F . C l a i m a n t ' s a t t o r n e y i s a l l o w e d a n a p p r o v e d f e e i n t h e 
amou n t o f 25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n a w a r d e d b y t h i s o r d e r , n o t 
e x c e e d i n g $ 3 , 8 0 0 , p a y a b l e b y SAIF d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . j 

J u l y 5, 1990 C i t e as 42 Van N a t t a 1524 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
B. J . CRANE, C l a i m a n t 

Own M o t i o n No. 88-0466M i 
OWN MOTION ORDER ON RECONSIDERATION I 

Rex Q. S m i t h , C l a i m a n t A t t o r n e y 
S h e l l e y K. E d l i n g , D e f e n s e A t t o r n e y [ 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f o u r J u n e 1 3 , 1 9 9 0 , Own M o t i o n 
O r d e r w h i c h d e n i e d h i s r e q u e s t f o r a d d i t i o n a l p e r m a n e n t d i s a b i l i t y b e n e f i t s o n 
t h e g r o u n d t h a t we no l o n g e r h a v e t h e s t a t u t o r y a u t h o r i t y t o a w a r d s u c h bene-J 
f i t s . C l a i m a n t a r g u e s t h a t t h e l e g i s l a t u r e ' s 1987 amendments t o ORS 656.278,i 
w h i c h r e m o v e d t h e B o a r d ' s own m o t i o n a u t h o r i t y t o a w a r d p e r m a n e n t d i s a b i l i t y 
b e n e f i t s a f t e r J a n u a r y 1 , 1988, v i o l a t e s b o t h t h e f e d e r a l a n d s t a t e c o n s t i t u 
t i o n a l p r o v i s i o n s p r o h i b i t i n g s t a t e a c t i o n i m p a i r i n g t h e o b l i g a t i o n o f c o n 
t r a c t s . 

The B o a r d h a s c o n s i d e r e d c l a i m a n t ' s c o n s t i t u t i o n a l a r g u m e n t a n d 
f i n d s i t t o be w i t h o u t m e r i t . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a 
t i o n i s d e n i e d . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n a n d a p p e a l s h a l l c o n - j 
t i n u e t o r u n f r o m t h e d a t e o f o u r J u n e 13, 1990, o r d e r . | 

I T I S SO ORDERED. ! 

J u l y 5, 1990 ; C i t e as 42 Van N a t t a 1524 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n 
D E S I R. DAVIS, C l a i m a n t ' 
WCB Case No. 88-21770 

ORDER ON REVIEW | 
G a s t i n e a u & S m i t h , C l a i m a n t A t t o r n e y s 1 

C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members M y e r s a n d C u s h i n g . 
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The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brown's o r d e r w h i c h 
d e c l i n e d t o a u t h o r i z e t h e i n s u r e r t o o f f s e t i t s overpayment a g a i n s t any f u t u r e 
award o f permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s o f f s e t . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s l e f t knee i n A p r i l 1987. C l a i m a n t has no 
r a t a b l e i m p a i r m e n t i n her l e f t knee as a r e s u l t o f t h i s compensable i n j u r y . 

A June 24, 1988 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s l e f t knee i n j u r y 
c l a i m , a w a r d i n g t e m p o r a r y d i s a b i l i t y o n l y . She was awarded t e m p o r a r y t o t a l d i s 
a b i l i t y f r o m A p r i l 18, 1987 t h r o u g h A p r i l 19, 1987 and t e m p o r a r y p a r t i a l d i s 
a b i l i t y f r o m A p r i l 20, 1987 t h r o u g h May 2 1 , 1987. Her c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y on May 5, 1988. 

The i n s u r e r o v e r p a i d c l a i m a n t $5,208.27. 

CONCLUSIONS OF LAW AND OPINION 

The Referee d e c l i n e d t o a u t h o r i z e t h e i n s u r e r t o o f f s e t i t s overpayment 
a g a i n s t any f u t u r e awards o f permanent d i s a b i l i t y because t h e i n s u r e r d i d n o t 
s u p p l y c l a i m a n t w i t h an a c c o u n t i n g o r submit e v i d e n c e p r o v i n g t h e amount o f t h e 
o f f s e t . We d i s a g r e e . 

At h e a r i n g , t h e i n s u r e r r e q u e s t e d an o f f s e t a g a i n s t permanent d i s a b i l i t y 
f o r o v e r p a i d t e m p o r a r y d i s a b i l i t y . The Referee c o n c l u d e d t h a t t h e r e was i n s u f 
f i c i e n t e v i d e n c e o f an overpayment and d e n i e d t h e r e q u e s t . 

W i t h i t s r e q u e s t f o r r e c o n s i d e r a t i o n , t h e i n s u r e r s u b m i t t e d r e c o r d s e s t a b 
l i s h i n g an overpayment o f $5,208.27. On r e c o n s i d e r a t i o n , t h e R e f e r e e f o u n d t h a t 
t h e i n s u r e r had never s u p p l i e d c l a i m a n t w i t h an a c c o u n t i n g . F u r t h e r , because 
t h e R e f e r e e f o u n d t h a t t h e amount o f t h e overpayment p r o v e n by t h o s e r e c o r d s was 
i n c o n s i s t e n t w i t h e a r l i e r f i g u r e s , such as t h a t f o u n d on t h e o f f i c i a l n o t i c e o f 
h e a r i n g s u b m i t t e d by t h e i n s u r e r , t h e Referee a g a i n d e c l i n e d t o g r a n t an o f f s e t 
a g a i n s t f u t u r e permanent p a r t i a l d i s a b i l i t y . 

The Referee r e l i e d on former OAR 436-60-170(2), w h i c h p r o v i d e s t h a t t h e 
i n s u r e r s h a l l e x p l a i n t o t h e c l a i m a n t , i n w r i t i n g : (1) t h e r e a s o n f o r t h e o v e r 
payment; (2) t h e amount o f t h e overpayment; and (3) t h e method o f r e c o v e r y o f 
t h e overpayment. Reasoning t h a t t h e r u l e r e q u i r e d an " a c c o u n t i n g " f r o m t h e i n 
s u r e r p r i o r t o o b t a i n i n g a u t h o r i z a t i o n t o r e c o v e r an overpayment, t h e Referee 
d e c l i n e d t h e i n s u r e r ' s r e q u e s t f o r an o f f s e t . 

We d i s a g r e e w i t h t h e Referee's c o n c l u s i o n t h a t t h e a f o r e m e n t i o n e d r u l e r e 
q u i r e s an " a c c o u n t i n g . " Moreover, c o n s i d e r i n g t h a t t h e a d m i t t e d c o p i e s o f t h e 
i n s u r e r ' s c a n c e l l e d checks, which were s u b m i t t e d by t h e i n s u r e r and f u r n i s h e d t o 
c l a i m a n t ' s c o u n s e l , were i n t r o d u c e d i n a p r o c e e d i n g d e s i g n e d t o d e t e r m i n e 
w h e t h e r t h e i n s u r e r s h o u l d be p e r m i t t e d t o r e c o v e r an overpayment, we c o n c l u d e 
t h a t t h e r e q u i r e m e n t s o f former OAR 436-60-170(2) have been met. 

Based on t h e c o p i e s o f t h e c a n c e l l e d checks from t h e i n s u r e r , we h o l d t h a t 
t h e i n s u r e r has e s t a b l i s h e d an overpayment o f tem p o r a r y d i s a b i l i t y o f $5,208.27. 
T h e r e f o r e , we conclu d e t h a t t h e i n s u r e r i s e n t i t l e d t o an o f f s e t o f o v e r p a i d 
t e m p o r a r y d i s a b i l i t y a g a i n s t any f u t u r e awards o f permanent d i s a b i l i t y . See 
B e r l i n e r v. Weyerhaeuser Company, 92 Or App 264 ( 1 9 8 8 ) ( O f f s e t a u t h o r i z a t i o n con
t i n u e s i n e f f e c t u n t i l revoked o r overpayment w h o l l y r e c o v e r e d . ) James D. 
S h i r k , 41 Van N a t t a 90, 92 (1989). 
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ORDER I 
i 

The R e f e r e e ' s o r d e r d a t e d March 24, 1989, as r e c o n s i d e r e d on A p r i l 4, 
1989, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r w h i c h 
d e c l i n e d t o a u t h o r i z e an o f f s e t i s r e v e r s e d . The i n s u r e r i s a l l o w e d an o f f s e t 
o f t e m p o r a r y d i s a b i l i t y p a i d ($5,208.27) a g a i n s t f u t u r e awards o f permanent d i s 
a b i l i t y on t h i s c l a i m , i f any. The remainder o f t h e Referee's o r d e r i s ' 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $337.50, p a y a b l e by t h e i n s u r e r t o 
i t s c o u n s e l , i s approved. 

I 
I 
i 

J u l y 5, 1990 C i t e as 42 Van N a t t a 1526 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EDYTHE P. EGGLESTON, Claimant 

WCB Case No. 89-17565 
ORDER ON REVIEW 

R i c h a r d F. McGinty, Cl a i m a n t A t t o r n e y 
Tooze, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. I 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r t h a t i n c r e a s e d h er 
sch e d u l e d permanent d i s a b i l i t y award f o r a r i g h t f o o t ( a n k l e ) i n j u r y f r o m 5 p e r 
c e n t (6.75 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 8 p e r c e n t (10.80 
d e g r e e s ) . C l a i m a n t moves t h e Board f o r remand f o r t h e i n t r o d u c t i o n o f e v i d e n c e 
n o t a d m i t t e d a t h e a r i n g . I n i t s b r i e f , t h e i n s u r e r contends t h a t c l a i m a n t 
f a i l e d t o m i t i g a t e t h e e f f e c t s o f her i n j u r y . On r e v i e w , t h e i s s u e s a r e remand 
and e x t e n t o f sc h e d u l e d permanent d i s a b i l i t y . We a f f i r m . j 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

The R e f e r e e d e c l i n e d t o a s s i g n an impairment v a l u e t o c l a i m a n t ' s l i m 
i t e d range o f m o t i o n w h i c h o c c u r r e d when she wore her a n k l e b r a c e . C l a i m a n t 
a s s e r t s t h a t , because she used a temporary brace u n t i l t h e day b e f o r e h e a r i n g ; 
she d i d n o t have adequate t i m e t o dev e l o p evidence r e g a r d i n g her new b r a c e and 
t h e e f f e c t s o f any l i m i t a t i o n s she e x p e r i e n c e s from i t s use. ' 

We may remand a case t o t h e Referee i f we f i n d t h a t t h e r e c o r d has j 
been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS I 
6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
be c l e a r l y shown t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e |at 
t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; 
B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 (1 9 8 5 ) , a f f ' d mem 80 Or App 152 
(1 9 8 6 ) . 

We agree w i t h t h e Referee t h a t impairment v a l u e s a s s i g n e d by OAR 436-
35-190 a r e d e t e r m i n e d by t h e a c t i v e range o f mo t i o n o f c l a i m a n t ' s i n j u r e d a n k l e 
w i t h o u t b r a c i n g . See OAR 436-35-010(3). 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e r e c o r d has been com
p l e t e l y and s u f f i c i e n t l y developed t o d e t e r m i n e permanent d i s a b i l i t y under t h e 
a p p l i c a b l e s t a n d a r d s . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r remand i s d e n i e d . 
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The R eferee found t h a t c l a i m a n t had d i m i n i s h e d range o f m o t i o n i n her 
r i g h t a n k l e and he awarded 3 p e r c e n t scheduled permanent d i s a b i l i t y i n a d d i t i o n 
t o t h e 5 p e r c e n t p r e v i o u s l y awarded by D e t e r m i n a t i o n Order. N e i t h e r p a r t y d i s 
p u t e s t h a t c l a i m a n t i s e n t i t l e d t o t h e scheduled permanent d i s a b i l i t y awarded by 
t h e R e f e r e e under t h e s t a n d a r d s . 

The Referee found t h a t c l a i m a n t had n o t e s t a b l i s h e d by c l e a r and con
v i n c i n g e v i d e n c e t h a t her permanent d i s a b i l i t y award under t h e s t a n d a r d s i s 
i n a d e q u a t e . We agree. 

A sch e d u l e d d i s a b i l i t y r a t i n g o u t s i d e t h e s t a n d a r d s must be s u p p o r t e d 
by c l e a r and c o n v i n c i n g evidence. ORS 656.283(7). " C l e a r and c o n v i n c i n g e v i 
dence" means t h a t t h e t r u t h o f t h e f a c t s i s h i g h l y p r o b a b l e . The e v i d e n c e must 
be f r e e f r o m c o n f u s i o n , f u l l y i n t e l l i g i b l e and d i s t i n c t . R i l e y H i l l G eneral 
C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 407 ( 1 9 8 7 ) . I n e x a m i n i n g f o r c l e a r 
and c o n v i n c i n g e v i d e n c e , t h e r e c o r d i s viewed as a whole. Thomas L. Swanqer, 
42 Van N a t t a 887 ( 1 9 9 0 ) . 

On r e v i e w , c l a i m a n t contends t h a t her t e s t i m o n y t h a t she cannot bend 
her f o o t down o r t o e i t h e r s i d e w h i l e w e a r i n g her b r a c e , e s t a b l i s h e s her l o s t 
range o f m o t i o n due t o t h e brace. She a l s o argues t h a t t h e R e f e r e e was a b l e t o 
o b s e r v e her d e m o n s t r a t e d l i m i t e d range o f m o t i o n . 

We c o n c l u d e t h a t t h e i s s u e o f t h e e f f e c t o f a b r a c e on c l a i m a n t ' s p e r 
manent i m p a i r m e n t due t o her i n j u r y i s i n p a r t a m e d i c a l q u e s t i o n . That i s , 
w h i l e t h e b r a c e may reduce m o t i o n , i t presumably p r o v i d e s a n e t b e n e f i t t o 
c l a i m a n t by r e d u c i n g p a i n o r i n s t a b i l i t y , by i n c r e a s i n g h e r a b i l i t y t o r e p e t i 
t i v e l y use her a n k l e o r t h r o u g h some o t h e r b e n e f i t ( s ) . 

We agree w i t h t h e Referee t h a t c l a i m a n t has n o t p r o v i d e d s u f f i c i e n t 
e v i d e n c e p e r t a i n i n g t o t h e use o f t h e brace o r i t s e f f e c t on c l a i m a n t ' s range o f 
m o t i o n . Under t h e c i r c u m s t a n c e s , we are n o t c o n v i n c e d t h a t she has shown an en
t i t l e m e n t t o a d d i t i o n a l scheduled d i s a b i l i t y . 

F i n a l l y , we have p r e v i o u s l y h e l d t h a t t h e mere f a c t t h a t c l a i m a n t 
wears a b r a c e does n o t n e c e s s a r i l y c o n s t i t u t e c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
d i s a b i l i t y i s g r e a t e r t h a n t h e award t o which c l a i m a n t i s e n t i t l e d under t h e 
s t a n d a r d s . See K i r k A. S h i r a , 42 Van N a t t a 1011 ( 1 9 9 0 ) . 

Based upon our e x a m i n a t i o n o f t h e r e c o r d as a whole, we f i n d t h a t 
c l a i m a n t has n o t shown t h a t i t i s h i g h l y p r o b a b l e t h a t h e r award under t h e s t a n 
d a r d s i s i n a d e q u a t e . She has f a i l e d t o show c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
h e r d i s a b i l i t i e s a re g r e a t e r t h a n i n d i c a t e d by t h e Referee's a p p l i c a t i o n o f t h e 
s t a n d a r d s . 

M i t i g a t i o n o f damages 

The i n s u r e r argues t h a t c l a i m a n t i s n o t e n t i t l e d t o a d i s a b i l i t y award 
o u t s i d e t h e s t a n d a r d s because she has f a i l e d t o m i t i g a t e t h e e f f e c t s o f t h e i n 
j u r y . Because we have a l r e a d y concluded t h a t c l a i m a n t has n o t p r o v e n t h a t h e r 
d i s a b i l i t y i s g r e a t e r t h a n t h e 8 p e r c e n t t o which she i s e n t i t l e d under t h e 
s t a n d a r d s , we do n o t r e a c h t h e i s s u e o f m i t i g a t i o n . 

ORDER 

The Referee's o r d e r d a t e d February 7, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WAYNE GENTRY, Claimant 
Own M o t i o n No. 85-0347M 

OWN MOTION ORDER REVIEWING CARRIER CLOSURE 
N i c h o l s & Bogardus, Cl a i m a n t A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e v i e w o f t h e i n s u r e r ' s N o t i c e o f C l o s u r e 
d a t e d May 8, 1990, w h i c h t e r m i n a t e d t h e payment o f te m p o r a r y d i s a b i l i t y b e n e f i t s 
as o f A p r i l 26, 1990, and d e c l a r e d him m e d i c a l l y s t a t i o n a r y as o f May 7, 1990. 
By c o r r e s p o n d e n c e d a t e d May 22, 1990, t h e i n s u r e r a d v i s e d t h a t i t r e s c i n d e d i t s 
c l o s u r e o f t h e c l a i m because c l a i m a n t underwent s u r g e r y t h a t i s r e l a t e d t o t h e 
1975 i n j u r y . N o t w i t h s t a n d i n g t h a t r e s c i s s i o n , c l a i m a n t now r e q u e s t s a p e n a l t y 
and a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y u n reasonable p r o c e s s i n g o f h i s 
c l a i m . 

By Own M o t i o n Order i s s u e d January 27, 1987, t h e Board reopened 
c l a i m a n t ' s c l a i m f o r t h e payment o f temporary d i s a b i l i t y b e n e f i t s " u n t i l c l o s u r e 
p u r s u a n t t o ORS 656.278." A t t h e t i m e o f t h e o r d e r , ORS 656.278 and t h e r u l e s 
p r o m u l g a t e d t h e r e u n d e r d i d n o t p e r m i t an own m o t i o n i n s u r e r t o c l o s e a c l a i m o r 
t e r m i n a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s w i t h o u t p r i o r a u t h o r i z a t i o n by t h e 
Board. A l t h o u g h t h e c u r r e n t own m o t i o n law p e r m i t s an i n s u r e r t o c l o s e a c l a i m 
and t e r m i n a t e b e n e f i t s w i t h o u t p r i o r Board a u t h o r i z a t i o n , i t does n o t a p p l y t o 
c l a i m s reopened p r i o r t o January 1, 1988. See OAR 438-12-018. Here, t h e i n 
s u r e r d i d n o t have p r i o r Board a u t h o r i z a t i o n f o r e i t h e r c l a i m c l o s u r e o r t h e 
t e r m i n a t i o n o f b e n e f i t s . We f i n d , t h e r e f o r e , t h a t i t s p r o c e s s i n g o f t h i s c l a i m 
r e s u l t e d i n an un r e a s o n a b l e d e l a y i n t h e payment o f compensation. We assess a 
p e n a l t y e q u a l t o 10 p e r c e n t o f t h e amounts o f tem p o r a r y d i s a b i l i t y c ompensation 
due f r o m A p r i l 27, 1990, t h r o u g h May 22, 1990. See ORS 656. 2 6 2 ( 1 0 ) . C l a i m a n t ' s 
a t t o r n e y i s awarded a p e n a l t y - r e l a t e d a t t o r n e y f e e o f $100. See ORS 65 6 . 3 8 2 ( 1 ) . 

Because c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y b e n e f i t s , we o r d i n a r i l y would approve a r e a s o n a b l e a t t o r n e y 
f e e p a y a b l e o u t o f c l a i m a n t ' s i n c r e a s e d compensation. See OAR 438-15-080. How
ev e r , t h e a t t o r n e y r e t a i n e r agreement s i g n e d by c l a i m a n t sometime i n June, 1985, 
p r o v i d e s t h a t "any and a l l a t t o r n e y fees t h a t may be awarded w i l l be p a i d i n 
a d d i t i o n t o and n o t o u t o f any b e n e f i t s o b t a i n e d f o r c l a i m a n t . " Because t h a t 
agreement i s c o n t r o l l i n g , we d e c l i n e t o approve a f e e p a y a b l e o u t o f c l a i m a n t ' s 
i n c r e a s e d compensation. 

I T IS SO ORDERED. 

J u l y 5, 1990 C i t e as 42 Van N a t t a 1528 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANK D. GRAY, Claimant 
Own M o t i o n No. 90-0356M 

OWN MOTION ORDER 

The s e l f - i n s u r e d employer has v o l u n t a r i l y reopened t h e above c l a i m 
p u r s u a n t t o ORS 656.278. C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d May 2, 1979. I t 
asks t h e Board t o a u t h o r i z e reimbursement from t h e Reopened Claims Reserve. 

We f i n d t h a t c l a i m a n t ' s compensable c o n d i t i o n has worsened r e q u i r i n g 
i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
We, t h e r e f o r e , have t h e a u t h o r i t y t o award temporary d i s a b i l i t y b e n e f i t s com
mencing November 2, 1989, t h e dat e o f c l a i m a n t ' s h o s p i t a l i z a t i o n o r o u t p a t i e n t 
s u r g e r y . See ORS 656.278( a ) . A c c o r d i n g l y , reimbursement o f t h e s e monies t o t h e 
i n s u r e r i s a p p r o p r i a t e . The s e l f - i n s u r e d employer s h a l l c o n t i n u e p a y i n g tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s u n t i l one o f t h e f o l l o w i n g e v e n t s f i r s t o c c u r s : 



Frank D. Gray, 42 Van N a t t a 1528 (1990) 1529 

(1) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and c l a i m i s c l o s e d ; (2) c l a i m a n t r e t u r n s 
t o r e g u l a r o r m o d i f i e d work; (3) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t 
t e n r e l e a s e t o r e t u r n t o r e g u l a r employment; o r (4) t h e a t t e n d i n g p h y s i c i a n 
g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o m o d i f i e d work, such employment i s 
o f f e r e d i n w r i t i n g t o c l a i m a n t and c l a i m a n t f a i l s t o b e g i n such employment. 
Reimbursement f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m 
s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 

J u l y 5, 1990 C i t e as 42 Van N a t t a 1529 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD L. HALL, Claimant 
WCB Case No. 88-07407 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Rankin, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Mulder's o r d e r w h i c h up
h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f h i s c l a i m f o r an ear c o n d i t i o n , i n c l u d i n g 
t i n n i t u s . I n i t s b r i e f , t h e i n s u r e r contends t h a t t h e i s s u e o f c l a i m a n t ' s ear 
c o n d i t i o n and t i n n i t u s i s b a r r e d by r e s j u d i c a t a p u r s u a n t t o a D i s p u t e d C l a i m 
S e t t l e m e n t . On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a and c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

W i t h r e g a r d t o t h e m e r i t s o f c l a i m a n t ' s t i n n i t u s c l a i m , t h e Board 
adopts t h e Referee's "Conclusions o f Law and O p i n i o n . " However, we n o t e t h a t , 
i f we were t o have accepted c l a i m a n t ' s s t a t e m e n t s c o n c e r n i n g t h e o n s e t o f h i s 
t i n n i t u s c o n d i t i o n , t h e c l a i m would have been b a r r e d by c l a i m p r e c l u s i o n . I f 
ac c e p t e d , c l a i m a n t ' s t e s t i m o n y w o u l d ' e s t a b l i s h t h a t t h e t i n n i t u s c l a i m arose o u t 
o f t h e same s e t o f o p e r a t i v e f a c t s g i v i n g r i s e t o t h e f i n a l judgment between 
t h e s e same p a r t i e s on h i s h e a r i n g l o s s c l a i m . See Tana L. W i l s o n , 40 Van N a t t a 
476 ( 1 9 8 8 ) . 

ORDER 

The Referee's o r d e r d a t e d February 23, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DEWEY A. LOGUE, Claimant 
WCB Case No. 88-19684 

ORDER ON REVIEW 
St e b b i n s & C o f f e y , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 
The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 

Brown's o r d e r t h a t awarded c l a i m a n t temporary d i s a b i l i t y b e n e f i t s f r o m May 19, 
1986 t h r o u g h t h e d a t e o f t h e Referee's o r d e r . On r e v i e w , t h e i s s u e i s t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . We a f f i r m . 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , as s e t f o r t h i n t h e 
" F i n d i n g s " and " U l t i m a t e F i n d i n g s o f Fa c t " p o r t i o n s o f t h e o r d e r , as o u r own, 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n Dewey A. Loque, 42 Van N a t t a 431 (199 0 ) , t h e Board a f f i r m e d an August 
1, 1988 O p i n i o n and Order w h i c h s e t a s i d e Weyerhaeuser Company's d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t knee o s t e o a r t h r i t i s / c o n d i t i o n and up
h e l d Wausau's I n s u r a n c e Company's d e n i a l o f t h e same c o n d i t i o n . 

A t h e a r i n g , t h e p a r t i e s s t i p u l a t e d t o t h e f o l l o w i n g : 

(1) C l a i m a n t was e n t i t l e d t o temporary t o t a l d i s a b i l i t y f r o m November 18, 
1985 t h r o u g h May 19, 1986; 

(2) C l a i m a n t r e t i r e d as o f May 19, 1986; 

(3) A f t e r b e i n g t a k e n o f f work i n October 1985, c l a i m a n t was a t no t i m e 
r e l e a s e d t o r e t u r n t o r e g u l a r work by any t r e a t i n g p h y s i c i a n ; and 

(4) As o f t h e d a t e o f h e a r i n g , t h e a g g r a v a t i o n c l a i m f o r t h e 
o s t e o a r t h r i t i c knee c o n d i t i o n had not been c l o s e d o r s u b m i t t e d f o r c l o s u r e . 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law, as s e t f o r t h i n t h e 
" O p i n i o n " p o r t i o n o f t h e o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s a f t e r May 19, 1986 
i s a t i s s u e . The employer contends t h a t because c l a i m a n t r e t i r e d on May 19, 
1986, he was n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s a f t e r t h a t d a t e . We 
d i s a g r e e . 

C l a i m a n t ' s a g g r a v a t i o n c l a i m was opened on November 19, 1985. C l a i m a n t 
r e t i r e d May 19, 1986. The p a r t i e s s t i p u l a t e d t h a t c l i a m a n t had n o t been r e 
l e a s e d t o r e t u r n t o r e g u l a r work, nor had t h e c l a i m been c l o s e d . T h e r e f o r e , we 
f i n d t h a t c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s f r o m May 19, 
1986 t h r o u g h F e b r u a r y 24, 1989, t h e d a t e o f t h e Referee's o r d e r . See 
Weyerhaeuser Co. v. K e p f o r d , 100 Or App 410 (19 9 0 ) . 

The R e f e r e e ' s o r d e r d a t e d February 24, 1989, as r e c o n s i d e r e d on March 24, 
1989, i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded 
a r e a s o n a b l e assessed f e e o f $500, t o be p a i d by t h e employer. A c l i e n t - p a i d 
f e e , n o t t o exceed $1,932, p a y a b l e by t h e employer t o i t s c o u n s e l , i s approved. 

FINDINGS OF FACT 

/ 

CONCLUSIONS OF LAW AND OPINION 

ORDER 



J u l y 5, 1990 C i t e as 42 Van N a t t a 1531 (1990) 1531 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD REED, Claimant 

Own M o t i o n No. 88-0523M 
OWN MOTION ORDER REFERRING FOR FACTFINDING HEARING 

Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 
S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e v i e w o f t h e SAIF C o r p o r a t i o n ' s A p r i l 20, 1989, 
N o t i c e o f C l o s u r e w h i c h d e c l a r e d him m e d i c a l l y s t a t i o n a r y as o f Ja n u a r y 16, 
1989. SAIF t e r m i n a t e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s as o f 
Janu a r y 22, 1989. Cla i m a n t contends t h a t c l a i m c l o s u r e i s p r e m a t u r e because he 
i s n o t m e d i c a l l y s t a t i o n a r y . He a l s o contends t h a t he was n o t p a i d t h e p r o p e r 
r a t e o f t e m p o r a r y d i s a b i l i t y b e n e f i t s and r e q u e s t s t h a t SAIF be assessed a 
p e n a l t y and a t t o r n e y f e e . 

By o r d e r d a t e d May 17, 1989, we d i r e c t e d SAIF t o p r o v i d e c l a i m a n t 
w i t h t h e employer's p a y r o l l r e c o r d s f o r 1981 and 1982. However, SAIF o n l y p r o 
v i d e d c l a i m a n t w i t h a copy o f a s i n g l e - p a g e summary o f an employee's wage e a r n 
i n g s and d e d u c t i o n s f o r t h r e e q u a r t e r s . N e i t h e r t h e employee n o r t h e employer 
i s named on t h e summary, and many o f t h e e n t r i e s on t h e summary a r e i l l e g i b l e . 
F u r t h e r m o r e , whereas c l a i m a n t r e p r e s e n t s t h a t he r e g u l a r l y worked f i v e days a 
week, t h e employer contends t h a t he o n l y worked t h r e e days a week. 

We conclu d e t h a t t h e r a t e o f c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y bene
f i t s i s a m a t t e r t h a t s h o u l d be r e f e r r e d f o r a f a c t f i n d i n g h e a r i n g . The r e f e r e e 
s h a l l t a k e e v i d e n c e c o n c e r n i n g t h e d a i l y wage t h a t c l a i m a n t was e a r n i n g on t h e 
d a t e o f h i s i n j u r y i n 1982, and t h e number o f days t h a t he was r e g u l a r l y em
p l o y e d on a weekly b a s i s . The r e f e r e e s h a l l t h e n make a recommendation r e g a r d 
i n g t h e a p p r o p r i a t e r a t e o f c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y b e n e f i t s . The 
r e f e r e e s h a l l a l s o recommend whether SAIF s h o u l d be assessed a p e n a l t y and r e 
l a t e d a t t o r n e y f e e f o r i t s a l l e g e d l y unreasonable r e f u s a l t o pay compensation. 

A c c o r d i n g l y , t h i s own mo t i o n m a t t e r i s r e f e r r e d f o r a f a c t f i n d i n g 
h e a r i n g . A t t h e c o n c l u s i o n o f t h e h e a r i n g , t h e r e f e r e e s h a l l f o r w a r d t o t h e 
Board h i s / h e r recommendation. T h e r e a f t e r , we s h a l l i s s u e an o r d e r i n t h i s own 
m o t i o n m a t t e r . 

I T IS SO ORDERED. 

J u l y 5, 1990 ; C i t e as 42 Van N a t t a 1531 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBRA A. SMITH, Claimant 
WCB Case No. 88-17862 

ORDER ON REVIEW 
B u r t , e t a l . , Claimant A t t o r n e y s 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee I r v i n g ' s o r d e r w h i c h : (1) 
fou n d t h a t c l a i m a n t had e s t a b l i s h e d good cause f o r an u n t i m e l y f i l i n g o f a hear
i n g r e q u e s t ; and (2) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r her 
r i g h t w r i s t c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e h e a r i n g r e 
qu e s t and c o m p e n s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

T i m e l y Request f o r H e a r i n g 

The R eferee found t h a t c l a i m a n t had e s t a b l i s h e d good cause f o r h e r un
t i m e l y r e q u e s t f o r h e a r i n g . We do n o t agree. 

A r e q u e s t f o r h e a r i n g must be f i l e d n o t l a t e r t h a n t h e 6 0 t h day a f t e r 
c l a i m a n t i s n o t i f i e d o f a d e n i a l o f a c l a i m . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . A h e a r i n g r e 
q u e s t t h a t i s f i l e d a f t e r 60 days, b u t w i t h i n 180 days o f a d e n i a l , c o n f e r s 
j u r i s d i c t i o n i f c l a i m a n t had good cause f o r t h e l a t e f i l i n g . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 
The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equated t o t h e s t a n d a r d 
o f " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r excusable n e g l e c t " r e c o g n i z e d under ORCP 
71B(1) and f o r m e r ORS 18.160. Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513, 
517, r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown v. EBI Companies, 289 Or 455 
(1 9 8 0 ) . Lack o f d i l i g e n c e does n o t c o n s t i t u t e good cause. C o g s w e l l v. SAIF, 74 
Or App 234, 237 ( 1 9 8 5 ) . C l a i m a n t has t h e burden o f p r o v i n g good cause. I d . 

Cl a i m a n t d i d n o t r e q u e s t a h e a r i n g on t h e June 16, 1988 d e n i a l u n t i l 
O ctober 13, 1988, g i v i n g as her reason r e l i a n c e on t h e o r a l s t a t e m e n t s o f t h e 
i n s u r e r ' s employee t h a t a d d i t i o n a l i n f o r m a t i o n was r e q u i r e d and t h e f a c t t h a t 
t h e i n s u r e r had s e t an appointment f o r an independent m e d i c a l e x a m i n a t i o n a f t e r 
t h e 60-day l i m i t had e x p i r e d . However, t h e employee d i d n o t m i s l e a d c l a i m a n t by 
t e l l i n g h er t h a t h er c l a i m would be accepted e i t h e r upon r e c e i p t o f t h e a d d i 
t i o n a l i n f o r m a t i o n o r a f t e r t h e s t a t u t o r y t i m e f o r r e q u e s t i n g a h e a r i n g had 
passed. We c o n c l u d e t h a t c l a i m a n t ' s r e l i a n c e on t h e s t a t e m e n t s o f t h e i n s u r e r ' s 
employee d i d n o t c o n s t i t u t e m i s t a k e , i n a d v e r t e n c e , s u r p r i s e , o r e x c u s a b l e 
n e g l e c t under ORCP 71 B ( 1 ) . Thus, c l a i m a n t has f a i l e d t o e s t a b l i s h good cause. 
See Diane T. L i n d h o l m , 42 Van N a t t a 447 (1990). 

Because we do n o t f i n d t h a t c l a i m a n t had good cause f o r her u n t i m e l y 
r e q u e s t f o r a h e a r i n g , we l a c k j u r i s d i c t i o n t o reach t h e i s s u e o f c o m p e n s a b i l i t y 
o f h e r c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 17, 1989 i s r e v e r s e d . C l a i m a n t ' s r e 
q u e s t f o r h e a r i n g i s d i s m i s s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d . The 
Refe r e e ' s award o f an assessed a t t o r n e y f e e o f $1,650 i s r e v e r s e d . 

J u l y 5, 1990 C i t e as 42 Van N a t t a 1532 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BRYAN THOMPSON, Claimant 
WCB Case No. 88-20553 

ORDER ON REVIEW 
G a t t i , G a t t i , e t a l . , C l aimant A t t o r n e y s 

C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee H i g a s h i ' s o r d e r 
t h a t : ( 1) u p h e l d t h e i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r massage t h e r a p y f r o m November 1987 t h r o u g h May 1988; and (2) d e c l i n e d 
t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d u n r e a s o n a b l e f a i l u r e t o 
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t i m e l y pay o r deny her massage t h e r a p y b i l l s . I n i t s b r i e f , t h e i n s u r e r argues 
t h a t c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r message t h e r a p y r e n d e r e d p r i o r t o 
March 14, 1988 i s b a r r e d by t h e d o c t r i n e o f merger. On r e v i e w t h e i s s u e s a r e 
m e d i c a l s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s , and r e s j u d i c a t a . 

The Board a f f i r m s i n p a r t and m o d i f i e s i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n 
and c o r r e c t i o n . 

From November 1987 u n t i l September, 1988, t h e massage t h e r a p i s t 
t r e a t e d c l a i m a n t i n her own o f f i c e . ( T r . 1 1 ) . From September 6, 1988, t h e 
massage t h e r a p i s t t r e a t e d c l a i m a n t i n Dr. Tryon's o f f i c e . (Exs. 60, 6 1 ; Tr. 11, 
1 4 ) . Dr. Tryon's o f f i c e and t h e massage t h e r a p i s t ' s o f f i c e a r e i n t h e same 
b u i l d i n g , one f l o o r a p a r t . ( T r . 10; Exs. 51A, 5 6 ) . 

At a May 1 1 , 1988 h e a r i n g r e g a r d i n g t h e same compensable i n j u r y , 
c l a i m a n t l i t i g a t e d t h e i s s u e s o f premature c l o s u r e , e x t e n t o f permanent p a r t i a l 
d i s a b i l i t y , and p e n a l t i e s and a t t o r n e y fees f o r t h e employer's l a t e payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s and t h e f a i l u r e t o pay f o r an e x e r c i s e b i c y c l e . 
(Ex. 5 8 ) . 

The l a s t t i m e t h e i n s u r e r p a i d a massage t h e r a p y b i l l f o r c l a i m a n t was 
i n F e b r u a r y 1988. ( T r . 1 1 ) . At t h e t i m e o f t h e Fe b r u a r y 9, 1989 h e a r i n g , t h e r e 
was a t o t a l amount due and owing o f $432 f o r massage t h e r a p y f o r c l a i m a n t ' s com
p e n s a b l e c o n d i t i o n . ( T r . 13-14). The amount due s i n c e t r e a t m e n t s began t o be 
g i v e n i n Dr. Tryon's o f f i c e on September 6, 1988 i s $210. (Exs. 60, 6 1 ; T r . 1 1 -
1 4 ) . 

CONCLUSIONS OF LAW AND OPINION 
Res J u d i c a t a 

A t h e a r i n g t h e i n s u r e r argued t h a t c l a i m a n t was p r e c l u d e d f r o m a s s e r t 
i n g a c l a i m f o r t h e massage t h e r a p y b i l l s because c l a i m a n t had f a i l e d t o r a i s e 
t h e i s s u e a t t h e May 1988 h e a r i n g when t h e r e were massage t h e r a p y b i l l s due and 
owing f o r more t h a n 60 days. The Referee i n t h e p r e s e n t case h e l d t h a t t h e 
massage s e r v i c e s from November 1987 t h r o u g h May 1988 were n o t compensable and, 
t h e r e f o r e , t h e i s s u e o f whether c l a i m a n t waived h i s r i g h t t o c o n t e s t t h e "de 
f a c t o " d e n i a l a f t e r p r o c e e d i n g t o h e a r i n g i n May w i t h o u t r a i s i n g t h e i s s u e , was 
moot. The i n s u r e r now argues t h a t c l a i m a n t i s p r e c l u d e d f r o m c o n t i n u i n g t o 
a s s e r t t h e massage t h e r a p y c l a i m , n o t because o f t h e r u l e s o f r e s j u d i c a t a o r 
c o l l a t e r a l e s t o p p e l , b u t because c l a i m a n t l o s t t h e r i g h t t o a s s e r t t h e c l a i m 
t h r o u g h t h e d o c t r i n e o f merger. 

The t e r m " r e s j u d i c a t a " i s g e n e r a l l y used i n a bro a d sense t o i n c l u d e 
merger, i s s u e p r e c l u s i o n , c l a i m p r e c l u s i o n and bar. See Restatement, Second, 
Judgments ( 1 9 8 0 ) . The d o c t r i n e o f merger p e r t a i n s t o t h e e x t i n g u i s h m e n t o f a 
c l a i m i n a judgment f o r p l a i n t i f f ; bar — t h e e x t i n g u i s h m e n t o f a c l a i m i n a 
judgment f o r d e f e n d a n t ; and i s s u e p r e c l u s i o n — t h e e f f e c t o f t h e d e t e r m i n a t i o n 
o f an i s s u e i n a n o t h e r a c t i o n between t h e p a r t i e s on t h e same c l a i m ( d i r e c t 
e s t o p p e l ) o r a d i f f e r e n t c l a i m ( c o l l a t e r a l e s t o p p e l ) . 

The t e r m " r e s j u d i c a t a " has been u t i l i z e d t o r e f e r t o t h e p r e c l u s i v e 
e f f e c t on a c l a i m ( " c l a i m p r e c l u s i o n " ) and on an i s s u e ("issue p r e c l u s i o n " ) . 
N o r t h Clackamas School D i s t . v. White, 305 Or 48, 50, m o d i f i e d 305 Or 468 (19 8 8 ) . 
C l a i m p r e c l u s i o n b a r s c l a i m s "which were o r c o u l d have been l i t i g a t e d i n t h e p r i o r 
p r o c e e d i n g . " See C o n s o l i d a t e d F r e i q h t w a v s v. P o e l w i j k , 81 Or App 311, 315 (1986). 



1534 Bryan Thompson, 42 Van N a t t a 1532 (1990) 

I s s u e p r e c l u s i o n b a r s " r e l i t i g a t i o n o f i s s u e s a c t u a l l y l i t i g a t e d and d e t e r m i n e d , 
i f t h e i r d e t e r m i n a t i o n was e s s e n t i a l t o t h e p r i o r o r d e r . " I d . ; see S t a t e Farm 
F i r e & C a s u a l t y v. Re u t e r , 299 Or 155, 158 (1 9 8 5 ) . 

What we have i n t h e p r e s e n t case i s a " c l a i m p r e c l u s i o n " i s s u e . 
C l a i m a n t proceeded t o h e a r i n g on May 11, 1988 on premature c l o s u r e , e x t e n t o f 
permanent d i s a b i l i t y and t h e i n s u r e r ' s l a t e payment o f t e m p o r a r y d i s a b i l i t y ben
e f i t s and f a i l u r e t o pay f o r an e x e r c i s e b i k e . (Ex. 5 8 ) . A t t h e t i m e o f h e a r 
i n g c l a i m a n t ' s massage t h e r a p y b i l l s f rom November 1987 up t o t h e t i m e o f t h e 
h e a r i n g had n o t been p a i d by t h e i n s u r e r — a "de f a c t o " d e n i a l . For t h e r e s 
j u d i c a t a / c l a i m p r e c l u s i o n argument t o be s u c c e s s f u l , i t must be e s t a b l i s h e d t h a t 
t h e c l a i m f o r m e d i c a l s e r v i c e s i n t h e form o f massage t h e r a p y was r a i s e d and 
f i n a l l y a d j u d i c a t e d i n t h e p r i o r h e a r i n g i n v o l v i n g t h e same p a r t i e s ; o r t h a t i f 
t h e c l a i m was n o t a c t u a l l y r a i s e d i n t h e p r i o r h e a r i n g , t h a t i t c o u l d have been 
r a i s e d under t h e same s e t o f o p e r a t i v e f a c t s . Restatement, Second, Judgments, 
2 4 ( 2 ) ; see a l s o Dean v. E x o t i c Veneers, I n c . , 271 Or 188, 192-93 ( 1 9 7 5 ) ; C a r r 
v. A l l i e d P l a t i n g Co., 81 Or App 306, 310 (1 9 8 6 ) ; T a y l o r v. Baker, 279 Or 139 
( 1 9 7 7 ) ; G e r a l d W. Lewis, 41 Van N a t t a 1946 (1 9 8 9 ) . The o p e r a t i v e f a c t s f o r t h e 
h o l d i n g on p r e m a t u r e c l o s u r e , permanent p a r t i a l d i s a b i l i t y , and t h e l a t e payment 
o f t e m p o r a r y d i s a b i l i t y b e n e f i t s and f a i l u r e t o pay f o r an e x e r c i s e b i k e were 
n o t t h e same f o r a c l a i m on a "de f a c t o " d e n i a l o f m e d i c a l s e r v i c e s i n t h e f o r m 
o f massage t h e r a p y . A c c o r d i n g l y , c l a i m a n t was n o t p r e c l u d e d f r o m a s s e r t i n g a 
c l a i m f o r t h e massage t h e r a p y . We t u r n t o t h e m e r i t s o f t h e massage t h e r a p y 
c l a i m . 

M e d i c a l S e r v i c e s C l a i m 

C l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary t r e a t m e n t r e q u i r e d 
f o r t h e r e c o v e r y f r o m h i s compensable i n j u r y . ORS 65 6 . 2 4 5 ( 1 ) ; West v. SAIF, 74 Or 
App 317, 320 ( 1 9 8 5 ) ; McGarrv v. SAIF, 24 Or App 883, 888 ( 1 9 7 6 ) . C l a i m a n t ' s sub
m i s s i o n o f b i l l i n g s f o r massage t h e r a p y p r e s c r i b e d by h i s a t t e n d i n g p h y s i c i a n i s 
a c l a i m f o r " o t h e r r e l a t e d s e r v i c e s " under OAR 436-10-005(17), and a l s o " p h y s i c a l 
r e s t o r a t i v e s e r v i c e s " under ORS 656.245. Terrance A. Benboe, 42 Van N a t t a 298 
( 1 9 9 0 ) ; J e a n e t t e M. McMichael, 40 Van N a t t a 1131, 1132 ( 1 9 8 8 ) . A t t h e t i m e 
c l a i m a n t r e c e i v e d t h e massage t r e a t m e n t , OAR 436-10-050(2) r e q u i r e d t h a t t h e 
massage t h e r a p i s t "work under t h e d i r e c t c o n t r o l and s u p e r v i s i o n o f t h e a t t e n d i n g 
p h y s i c i a n . " " D i r e c t c o n t r o l and s u p e r v i s i o n " means t h a t t h e a t t e n d i n g p h y s i c i a n 
i s r e q u i r e d t o be on t h e same premises, a t t h e same t i m e , as t h e p e r s o n p r o v i d i n g 
t h e s e r v i c e s . OAR 436-10-005(9) ( e f f e c t i v e d a t e March 16, 1987). 

The Referee h e l d t h a t t h e massage t h e r a p i s t was n o t under t h e d i r e c t 
s u p e r v i s i o n and c o n t r o l o f t h e p h y s i c i a n who p r e s c r i b e d t h e s e r v i c e s . The 
massage t h e r a p i s t and c l a i m a n t ' s t r e a t i n g p h y s i c i a n have in d e p e n d e n t o f f i c e s . 
The r u l e , t h e v a l i d i t y o f which i s n o t c h a l l e n g e d , i s c l e a r . P r i o r t o September 
1988, t h e a t t e n d i n g p h y s i c i a n and t h e massage t h e r a p i s t were n o t "on t h e same 
p r e m i s e s . " T h e r e f o r e , t h e pre-September 6, 1988 s e r v i c e s a r e n o t compensable. 
As t h e R e f e r e e s t a t e d , a f t e r September 1988, when t h e massage t h e r a p i s t began t o 
t r e a t c l a i m a n t i n t h e p h y s i c i a n ' s o f f i c e , t h e r e i s no q u e s t i o n o f c o m p e n s a b i l i t y 
o f t h e massage t h e r a p y t r e a t m e n t s . 

P e n a l t y and A t t o r n e y Fee 

The i n s u r e r n e i t h e r d e n i e d nor accepted c l a i m a n t ' s massage t h e r a p y 
b i l l s / c l a i m . The r e c o r d i n d i c a t e s t h a t t h e i n s u r e r had a r e a s o n a b l e d oubt t h a t 
t h e massage t h e r a p y was pe r f o r m e d i n compliance w i t h OAR 436-10-005(9) — a l l o f 
t h e b i l l i n g s came fr o m t h e massage t h e r a p i s t w i t h her l e t t e r h e a d and t h e r e was 
no i n d i c a t i o n o f t h e s p e c i a l arrangements between Dr. Tryon and t h e t h e r a p i s t 
u n t i l c l a r i f i c a t i o n was c l e a r l y made i n February 1989. (Ex. 60A) . 
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However, t h e i n s u r e r s h o u l d have i s s u e d an acceptance o r d e n i a l w i t h i n 
60 days o f r e c e i p t o f c l a i m a n t ' s massage t h e r a p y c l a i m d a t i n g back t o November 
1987. ORS 656 . 2 6 2 ( 6 ) . The i n s u r e r had a d u t y t o i s s u e a t i m e l y acceptance o r 
d e n i a l w i t h o u t r e g a r d t o t h e m e r i t s o f t h e c l a i m . Because t h e i n s u r e r d i d n o t 
t i m e l y a c c e p t o r deny, we conclude t h a t t h e employer d i d a c t u n r e a s o n a b l y , t h a t 
such con d u c t was an unreasonable r e s i s t a n c e t o t h e payment o f compensation p u r 
s u a n t t o ORS 656.382(1), and assess a p e n a l t y and r e l a t e d a t t o r n e y f e e . ORS 
656. 2 6 2 ( 1 0 ) . Pursuant t o our d e c i s i o n a f f i r m i n g t h a t t h e massage t h e r a p y b i l l s 
f r o m November 1987 u n t i l September 6, 1988 are n o t compensable, a p e n a l t y o f 25 
p e r c e n t i s assessed a g a i n s t t h e amount due and owing f o r t h e b i l l s f r o m Septem
ber 6, 1988 u n t i l 60 days p r i o r t o t h e February 9, 1989 h e a r i n g . C l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a re a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e o f $100 f o r s e r 
v i c e s i n c o n n e c t i o n w i t h t h e i n s u r e r ' s f a i l u r e t o pay compensation i n r e g a r d t o 
t h e message t h e r a p y . 

ORDER 

The Referee's o r d e r , d a t e d March 1, 1989, as supplemented March 3, 
1989, i s a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . C l a i m a n t i s awarded a p e n a l t y 
o f 25 p e r c e n t o f t h e compensation due f o r t h e massage t h e r a p y between September 
6, 1988 and December 11, 1988. Claimant's a t t o r n e y i s awarded a $100 p e n a l t y -
r e l a t e d assessed f e e . C l a i m a n t ' s a t t o r n e y i s a l s o awarded an assessed f e e o f 
$300, t o be p a i d by t h e i n s u r e r , f o r p r e v a i l i n g on t h e m e d i c a l s e r v i c e s i s s u e on 
r e v i e w . 

J u l y 5, 1990 C i t e as 42 Van N a t t a 1535 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THERMAN TUTTLE, Claimant 
WCB Case No. 88-10186 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee St . M a r t i n ' s o r d e r w h i c h f o u n d 
t h a t he was n o t a s u b j e c t worker. On r e v i e w t h e i s s u e i s s u b j e c t i v i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t was p a i d $12.00 per hour; c l a i m a n t was g i v e n g a s o l i n e and 
m i l e a g e a l l o w a n c e . (Ex. 1, 16; Tr. 3 6 ) . Claimant was p a i d by p e r s o n a l check. 
( T r . 6 6 ) . C l a i m a n t d i d n o t f i l e a t a x w i t h h o l d i n g f o r m . ( T r . 6 9 ) . No amounts 
were w i t h h e l d f r o m c l a i m a n t ' s pay check f o r b e n e f i t s , s o c i a l s e c u r i t y o r t a x e s . 
( T r . 36, 6 3 ) . C l a i m a n t p r e s e n t e d h i m s e l f t o O r i o n Homes, I n c . as a l i c e n s e d , 
bonded and i n s u r e d independent c o n t r a c t o r i n t h e S t a t e o f Oregon. ( T r . 22, 27, 
57 and 7 8 ) . C l a i m a n t has worked f o r o t h e r b u i l d i n g companies as an independent 
c o n t r a c t o r . ( T r . 6 5 ) . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t was n o t a s u b j e c t w o r k e r , b u t r a t h e r 
an i n d e p e n d e n t c o n t r a c t o r , a t t h e t i m e he was i n j u r e d . We agree. 
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The t e s t f o r d e t e r m i n i n g who i s a s u b j e c t worker w i t h i n t h e meaning o f 
t h e Workers' Compensation Act i s t h e employer's r i g h t t o c o n t r o l t h e p e r f o r m a n c e 
o f t h e w o r k e r ' s s e r v i c e s . ORS 656.005(27). The t e s t r e q u i r e s an a p p l i c a t i o n o f 
t h e t r a d i t i o n a l " r i g h t t o c o n t r o l " a n a l y s i s . Woody v. W a i b e l , 276 Or 189, 196: 
( 1 9 7 6 ) ; C a s t l e Homes, I n c . v. Whaite, 95 Or App 269, 271 ( 1 9 8 9 ) . 

The f a c t o r s t o be c o n s i d e r e d under t h e t r a d i t i o n a l t e s t o f t h e r i g h t 
t o c o n t r o l i n c l u d e : (1) evide n c e o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; 
(2) t h e method o f payment; (3) t h e f u r n i s h i n g o f equipment; and (4) t h e r i g h t t o 
f i r e a t w i l l w i t h o u t l i a b i l i t y . C a s t l e Homes, I n c . v. Whaite, s u p r a . 

C o n t r o l 

A l t h o u g h c l a i m a n t argues t h a t he worked from 8-5 each day f o r O r i o n 
Custom Homes, I n c . ("employer"), c l a i m a n t a l s o t e s t i f i e d t h a t he c o n t i n u e d t o 
r u n h i s own b u s i n e s s e s w h i l e w o r k i n g f o r t h e employer. C l a i m a n t p r e s e n t e d him
s e l f as and has p r e v i o u s l y worked as a l i c e n s e d and bonded s u b c o n t r a c t o r w i t h 
t h e S t a t e o f Oregon d o i n g b u s i n e s s under h i s own company name. ( T r . 22, 27, 57, 
7 8 ) . C l a i m a n t ' s l a b o r f o r t h e employer was pe r f o r m e d p u r s u a n t t o an o r a l con
t r a c t w h i l e he c o n t i n u e d t o o p e r a t e h i s own company. ( T r . 13, 49, 8 8 ) . The 
e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s schedule w i t h t h e employer was v e r y f l e x i b l e , 
and t h a t he was s i m p l y r e q u i r e d t o g e t t h e r e q u e s t e d work done w e l l i n a r e a s o n 
a b l e t i m e . 

There was m i n i m a l c o n t a c t between t h e employer and c l a i m a n t . The em
p l o y e r s p e c i f i e d t h e d e s i r e d r e s u l t s o f assi g n e d p r o j e c t s b u t e x e r c i s e d no con
t r o l o v e r t h e d e t a i l s o f c l a i m a n t ' s work. C l a i m a n t worked o n l y one week f o r t h e 
employer b e f o r e t h e i n j u r y . D u r i n g t h a t t i m e , c l a i m a n t was b u i l d i n g a deck f o r 
t h e employer and spoke w i t h one o f t h e employers o n l y one t i m e r e g a r d i n g t h e 
p r o g r e s s o f c o n s t r u c t i o n o f t h i s deck. ( T r . 6 2 ) . C l a i m a n t was n o t s u p e r v i s e d . 

The e v i d e n c e does n o t s u p p o r t a f i n d i n g t h a t t h e employer e i t h e r e x e r 
c i s e d c o n t r o l , o r had t h e r i g h t t o c o n t r o l , c l a i m a n t ' s work p e r f o r m a n c e . 

Method o f Payment 

C l a i m a n t argues t h a t because he had n o t been p a i d when t h e a c c i d e n t 
o c c u r r e d , t h e method o f payment i s an " i r r e l e v a n t " f a c t o r and s h o u l d n o t be con
s i d e r e d . We d i s a g r e e . 

C l a i m a n t was p a i d $12.00 per hour. C l a i m a n t s u b m i t t e d a v e r y de
t a i l e d , i t e m i z e d b i l l t o t h e employer f o r t h e s e r v i c e s he r e n d e r e d . ( T r . 29, 
30; Ex. 16) . C l a i m a n t was p a i d by check made payable t o him p e r s o n a l l y ; 
c l a i m a n t d i d n o t f i l e a w i t h h o l d i n g form w i t h t h e employer, t h e r e f o r e , no t a x e s 
o r b e n e f i t s were w i t h h e l d . 

Equipment 

C l a i m a n t f u r n i s h e d a l l o f h i s own equipment and t o o l s n e c e s s a r y f o r 
per f o r m a n c e o f h i s c o n t r a c t e d l a b o r . ( T r . 14, 1 9 ) . M a t e r i a l s were p a i d f o r by 
t h e employer. ( T r . 3 7 ) . The f a c t t h a t c l a i m a n t s u p p l i e d h i s own equipment sup
p o r t s an in d e p e n d e n t c o n t r a c t o r r e l a t i o n s h i p . 

R i g h t t o T e r m i n a t e 

C l a i m a n t and t h e employer e s t a b l i s h e d t h e terms o f t h e i r agreement 
o r a l l y . Such a c o n t r a c t i s a b i n d i n g c o n t r a c t f o r s e r v i c e s and does n o t f a l l 
w i t h i n t h e S t a t u t e o f Frauds. Once c l a i m a n t agreed t o p e r f o r m t h e work, he was 
c o n t r a c t u r a l l y o b l i g a t e d t o complete t h e t a s k o r r i s k damages. The employer was 
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s i m i l a r l y o b l i g a t e d t o a l l o w c l a i m a n t t o complete h i s t a s k s , o r r i s k damages. 
The employer was n o t i n a p o s i t i o n t o t e r m i n a t e t h e c o n t r a c t w i t h c l a i m a n t a t 
w i l l . T h i s i s a t y p i c a l c o n t r a c t o r / s u b c o n t r a c t o r r e l a t i o n s h i p and does n o t de
n o t e a s u b j e c t employee/employer r e l a t i o n s h i p . 

We co n c l u d e t h a t t h e f a c t o r s c o n s i d e r e d above r e g a r d i n g t h e t r a d i 
t i o n a l " r i g h t - t o - c o n t r o l " t e s t s u p p o r t f i n d i n g t h a t c l a i m a n t i s an independent 
c o n t r a c t o r and n o t a " s u b j e c t worker." 

ORDER 

The Referee's o r d e r , d a t e d January 23, 1989, i s a f f i r m e d . 

J u l y 6, 1990 C i t e as 42 Van N a t t a 1537 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
IOLA P. CARR, C l a i m a n t 
Own M o t i o n No. 89-0730M 

SECOND OWN MOTION ORDER ON RECONSIDERATION 
Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's Own M o t i o n Order 
d a t e d January 19, 1990, as r e c o n s i d e r e d June 18, 1990, wh i c h reopened c l a i m a n t ' s 
c l a i m f o r t h e payment o f temporary d i s a b i l i t y b e n e f i t s commencing November 1 1 , 
1989. The i n s u r e r contends t h a t temporary d i s a b i l i t y b e n e f i t s s h o u l d have com
menced as o f November 30, 1989, t h e d a t e o f s u r g e r y . The i n s u r e r a l s o r e q u e s t s 
t h a t we o r d e r c l a i m a n t t o r e l e a s e i n f o r m a t i o n c o n c e r n i n g d a t e s o f employment 
subsequent t o s u r g e r y so t h a t i t may de t e r m i n e whether b e n e f i t s s h o u l d be p a i d 
f o r t e m p o r a r y p a r t i a l o r temporary t o t a l d i s a b i l i t y . F i n a l l y , t h e i n s u r e r r e 
q u e s t s Board a u t h o r i z a t i o n t o o f f s e t o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a g a i n s t t h e c u r r e n t award o f temporary d i s a b i l i t y . 

We f i n d t h a t c l a i m a n t d i d n o t have s u r g e r y u n t i l November 30, 1989. 
T h e r e f o r e , we amend our p r e v i o u s o r d e r s t o award t e m p o r a r y d i s a b i l i t y b e n e f i t s 
commencing as o f t h a t d a t e . A d d i t i o n a l l y , we d i r e c t c l a i m a n t t o f u r n i s h t h e i n 
s u r e r w i t h employment i n f o r m a t i o n c o n c e r n i n g t h e wages earned and t h e d a t e s and 
hou r s worked subsequent t o t h e November 30, 1989, s u r g e r y . The i n s u r e r ' s o b l i 
g a t i o n t o pay te m p o r a r y d i s a b i l i t y compensation i s suspended u n t i l w i t h i n 14 
days a f t e r i t s r e c e i p t o f such i n f o r m a t i o n . 

By s t i p u l a t i o n d a t e d June 20, 1989, t h e i n s u r e r p r e s e r v e d i t s o v e r 
payment o f te m p o r a r y d i s a b i l i t y b e n e f i t s i n t h e amount o f $9,924.60. The i n 
s u r e r now r e q u e s t s t h a t t h e overpayment be deducted f r o m t e m p o r a r y d i s a b i l i t y 
b e n e f i t s awarded under our p r e v i o u s o r d e r s . We d e c l i n e t o do so, however, be
cause o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s may o n l y be ded u c t e d f r o m f u t u r e 
awards o f permanent d i s a b i l i t y . See Buddy T i l l m a n , 41 Van N a t t a 239 ( 1 9 8 9 ) ; 
W i l l i a m J. Dale, 39 Van N a t t a 632 (1 9 8 7 ) ; H a r o l d D. Bates, 38 Van N a t t a 992 
( 1 9 8 7 ) . The i n s u r e r ' s r e q u e s t f o r an o f f s e t a g a i n s t t e m p o r a r y d i s a b i l i t y bene
f i t s i s d e n i e d . 

A c c o r d i n g l y , our Own Mo t i o n Order d a t e d January 19, 1990, as r e c o n 
s i d e r e d June 18, 1990, i s abated and w i t h d r a w n . On r e c o n s i d e r a t i o n , as amended 
and supplemented h e r e i n , we adhere t o and r e p u b l i s h our June 18, 1990, o r d e r i n 
i t s e n t i r e t y . The p a r t i e s r i g h t s o f r e c o n s i d e r a t i o n and ap p e a l s h a l l r u n fr o m 
t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
FRED E. SMITH, Claimant 
Own M o t i o n No. 90-0238M. 

OWN MOTION ORDER ON RECONSIDERATION 
P o z z i , e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's Own M o t i o n Order 
i s s u e d May 7, 1990, w h i c h d e n i e d h i s r e q u e s t f o r own m o t i o n r e l i e f on t h e ground 
t h a t h i s compensable low back c o n d i t i o n does n o t r e q u i r e s u r g e r y o r h o s p i t a l i z a 
t i o n f o r t r e a t m e n t . C l a i m a n t contends t h a t h i s t r e a t m e n t , w h i c h c o n s i s t e d o f a 
myelogram and p a i n i n j e c t i o n s , q u a l i f i e s b o t h as s u r g e r i e s and h o s p i t a l i z a t i o n s . 
We d i s a g r e e . 

Under o u r own m o t i o n a u t h o r i t y , we may award t e m p o r a r y d i s a b i l i t y 
b e n e f i t s i n t h o s e cases where t h e r e i s a worsening o f a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . We i n t e r p r e t " s u r g e r y " t o be an i n v a s i v e 
p r o c e d u r e u n d e r t a k e n f o r a c u r a t i v e purpose and which i s l i k e l y t o t e m p o r a r i l y 
d i s a b l e t h e w o r k e r . Here, t h e r e i s no p e r s u a s i v e e v i d e n c e i n t h e r e c o r d t h a t 
t h e myelogram o r f a c e t i n j e c t i o n s , i n and o f themselves, r e s u l t e d i n o r were 
l i k e l y t o r e s u l t i n t e m p o r a r y d i s a b i l i t y . A c c o r d i n g l y , n e i t h e r o f t h o s e p r o c e 
d u r e s q u a l i f y as " s u r g e r i e s " w i t h i n t h e meaning o f ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . Moreover, 
because n e i t h e r p r o c e d u r e r e q u i r e d an o v e r n i g h t s t a y , we do n o t r e g a r d e i t h e r as 
" h o s p i t a l i z a t i o n " s u f f i c i e n t t o j u s t i f y c l a i m r e o p e n i n g . A c c o r d i n g l y , 
c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

I T IS SO ORDERED. 

J u l y 6, 1990 C i t e as 42 Van N a t t a 1538 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY A. THOMAS, Claimant 
WCB Case No. 88-21547 

ORDER ON REVIEW 
Max Rae, Claimant A t t o r n e y 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M i c h a e l Johnson's 
o r d e r w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r an 
a d r e n a l supplement as a m e d i c a l s e r v i c e under ORS 656.245( 1 ) . On r e v i e w t h e 
i s s u e i s m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R eferee h e l d t h a t OAR 436-10-040(7) p r e c l u d e d reimbursement t o 
c l a i m a n t f o r t h e s t e r e o t r o p h i c a d r e n a l d i e t a r y supplement she was t a k i n g as an 
a n t i - i n f l a m m a t o r y f o r her compensable c o n d i t i o n . OAR 436-10-040(7) p r o v i d e s : 

" D i e t a r y supplements - such as m i n e r a l s and v i t a m i n s 
a r e n o t r e i m b u r s a b l e u n l e s s a s p e c i f i c compensable 
d i e t a r y d e f i c i e n c y has been c l i n i c a l l y e s t a b l i s h e d i n 
t h e i n j u r e d w o r k e r . . . " 
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C l a i m a n t argues t h a t t h e r u l e i s i n v a l i d because i t i s i n c o n s i s t e n t 
w i t h ORS 656.245(1) and l i m i t s her r i g h t t o o b t a i n r e a s o n a b l e and necessary med
i c a l s e r v i c e s c a u s a l l y r e l a t e d t o her compensable c l a i m . F u r t h e r , c l a i m a n t 
argues t h a t t h e D i r e c t o r l a c k s a u t h o r i t y t o l i m i t m e d i c a l t r e a t m e n t under 
OAR 436-10- 0 4 0 ( 7 ) . 

E f f e c t i v e January 1, 1988, s u b s e c t i o n (4) was added t o ORS 656.245 
w h i c h g i v e s t h e D i r e c t o r broad a u t h o r i t y t o r e g u l a t e what t y p e s o f m e d i c a l 
t r e a t m e n t a r e compensable. OAR 436-10-040(7) was r e p r o m u l g a t e d i n September 
1988. The r u l e i s one wh i c h , under ORS 656.245(4), i n v o l v e s d e l e g a t i o n o f 
p o l i c y making a u t h o r i t y . We r e v i e w t o de t e r m i n e whether t h e p o l i c y e v i d e n c e d by 
t h e r u l e i s w i t h i n t h e l e g i s l a t i v e d e l e g a t i o n . S p r i n g f i e l d Ed. Ass'n v. School 
D i s t . , 290 Or 217 (1 9 8 0 ) . Claimant has f a i l e d t o persuade us t h a t t h e r u l e ex
ceeds t h e d e l e g a t e d a u t h o r i t y . 

C l a i m a n t argues t h a t t h e D i r e c t o r , p r i o r t o t h e r e p r o m u l g a t i o n o f 
OAR 436-10-040(7) i n September 1988, was under t h e o b l i g a t i o n t o seek t h e a d v i c e 
o f a committee o r p r o f e s s i o n a l l i c e n s i n g board p u r s u a n t t o ORS 656.245(4) and 
because t h e D i r e c t o r d i d n o t mention h a v i n g been so a d v i s e d r e g a r d i n g t h e sub
s t a n c e o f OAR 436-10-040(7), t h e r u l e was r e p r o m u l g a t e d i m p r o p e r l y . T h i s a r g u 
ment i s n o t w e l l - t a k e n . Claimant c i t e s F l o y d L. Wiebe, 37 Van N a t t a 1295 
( 1 9 8 5 ) , i n s u p p o r t o f her argument t h a t t h e D i r e c t o r does n o t have t h e a u t h o r i t y 
t o i s s u e a r u l e w i t h t h e scope o f OAR 436-10-040(7). However, we n o t e d i n Wiebe 
t h a t i n p r o m u l g a t i n g OAR 436-10-040(7), " t h e Department had t h e b e n e f i t o f t h e 
p a r t i c i p a t i o n o f an A d v i s o r y Committee on M e d i c a l Care...," and we i n f e r r e d t h a t 
t h e Committee t o o k an a c t i v e r o l e i n h e l p i n g t h e Department t o d e t e r m i n e when 
v i t a m i n t h e r a p y i s r e a s o n a b l e and necessary. Wiebe, s u p r a , a t 1297. 

I n t h e p r e s e n t case, c l a i m a n t has not shown t h a t t h e D i r e c t o r a c t e d 
o u t s i d e h i s d e l e g a t e d a u t h o r i t y i n p r o m u l g a t i n g OAR 436-10-040(7), t h a t a d o p t i o n 
o f t h e r u l e was by i l l e g a l process o r t h a t a p p l i c a t i o n o f t h e r u l e i n t h i s case 
i s i n c o n s i s t e n t w i t h ORS 656.245 and t h e Workers' Compensation A c t . 

ORDER 

The Referee's o r d e r , d a t e d March 15, 1989, i s a f f i r m e d . 

J u l y 9, 1990 C i t e as 42 Van N a t t a 1539 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KELLY V. CURTIS, Claimant 

WCB Case Nos. 88-19699 & 89-01969 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
M i t c h e l l , Lang & Smith, Defense A t t o r n e y s 
Thomas Anderson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

S c o t t Wetzel S e r v i c e s , I n c . r e q u e s t s r e v i e w o f Referee M u l d e r ' s o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back 
c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n 
j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w t h e i s s u e i s r e s p o n s i b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t s u b j e c t t o t h e f o l l o w i n g m o d i f i c a 
t i o n s and s u p p l e m e n t a t i o n s . We do not adopt t h e Referee's f i n d i n g t h a t 
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c l a i m a n t , w h i l e employed by SAIF's i n s u r e d , c a r r i e d s e v e r a l t o n s o f 40 pound 
c o n c r e t e b l o c k s . R a t h e r , on September 30, 1988, c l a i m a n t c a r r i e d a p p r o x i m a t e l y 
50 t o 60 o f t h e s e c o n c r e t e b l o c k s . A l s o , we do n o t adopt t h e f i n d i n g t h a t 
c l a i m a n t l i f t e d up t o 225 pounds w h i l e w o r k i n g f o r a m e t a l s company i n 1987; 
c l a i m a n t l i f t e d o b j e c t s w e i g h i n g up t o 100-125 pounds on t h i s j o b , w i t h t h e 
average w e i g h t b e i n g from 30 t o 60 pounds. 

As a r e s u l t o f c l a i m a n t ' s compensable 1984 low back i n j u r y w i t h S c o t t 
W e t z e l ' s i n s u r e d , he has r e c e i v e d an unscheduled permanent d i s a b i l i t y award o f 
22.5 p e r c e n t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s w i t h SAIF's i n s u r e d d i d n o t i n d e p e n d e n t l y con
t r i b u t e t o a w o r s e n i n g o f h i s u n d e r l y i n g low back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e h e l d t h a t S c o t t Wetzel remained r e s p o n s i b l e f o r c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n . On r e v i e w , S c o t t Wetzel d i s p u t e s t h e R e f e r e e ' s 
r e s p o n s i b i l i t y f i n d i n g . We agree w i t h t h e Referee's c o n c l u s i o n , based on t h e 
f o l l o w i n g r e a s o n i n g . 

I n Hensel Phelps v. M i r i c h , 80 Or App 290 ( 1 9 8 6 ) , t h e c o u r t h e l d t h a t t h e 
l a s t c a r r i e r i s r e s p o n s i b l e f o r a worker's d i s a b i l i t y and m e d i c a l t r e a t m e n t i f 
an i n j u r y o r t h e work a c t i v i t i e s , a t t h e t i m e i t i s on t h e r i s k , i n d e p e n d e n t l y 
c o n t r i b u t e d even s l i g h t l y t o a wor s e n i n g o f t h e w o r k e r ' s u n d e r l y i n g c o n d i t i o n . 
On t h e o t h e r hand, t h e f i r s t i n s u r e r remains r e s p o n s i b l e i f t h e second i n j u r y 
t a k e s t h e f o r m o f a r e c u r r e n c e o f t h e f i r s t , and t h e second i n c i d e n t d i d n o t 
c o n t r i b u t e t o t h e c a u s a t i o n o f t h e d i s a b l i n g c o n d i t i o n . B o i s e Cascade Corp. v. 
S t a r b u c k , 296 Or 238, 244 (1 9 8 4 ) . 

The c a u s a t i o n o f c l a i m a n t ' s low back c o n d i t i o n i s a complex m e d i c a l ques
t i o n . Hence w h i l e c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s 
case t u r n s on m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 259, 
263 (1986) 

Here, S c o t t W e t z e l , has f a i l e d t o show by a preponderance o f t h e e v i d e n c e 
t h a t c l a i m a n t ' s employment w i t h SAIF's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g low back c o n d i t i o n . See L i n d a L. Wise, 42 
Van N a t t a 115 ( 1 9 9 0 ) . 

Our c o n c l u s i o n i s based on t h e f o l l o w i n g e v i d e n c e . C l a i m a n t was examined 
by i n d e p e n d e n t m e d i c a l examiner Dr. Poulson, an o r t h o p e d i c surgeon, i n F e b r u a r y , 
A p r i l and December 1986. Dr. Poulson diagnosed a d e g e n e r a t i n g lumbar d i s c , t h a t 
w o u l d cause m i n i m a l p a i n w i t h o u t r e p e t i t i v e bending o r l i f t i n g , b u t when 
c l a i m a n t became a c t i v e would cause r e c u r r e n t and severe p a i n . 

From December 1986 t o September 1988 c l a i m a n t d i d n o t r e c e i v e m e d i c a l c a r e 
f o r h i s back c o n d i t i o n . C l a i m a n t a g a i n e x p e r i e n c e d t h e o n s e t o f se v e r e back 
p a i n on September 30, 1988, a f t e r c a r r y i n g t h e c o n c r e t e b l o c k s w h i l e w o r k i n g f o r 
SAIF's i n s u r e d . 

F o l l o w i n g t h e September 1988 i n j u r y , c l a i m a n t was seen by Drs. Counts and 
H o l b e r t . Both d o c t o r s f o u n d c l a i m a n t ' s symptoms t o have i n c r e a s e d and r e l a t e 
t h e p r o b l e m t o t h e 1984 i n j u r y . N e i t h e r p h y s i c i a n c o n c l u d e d t h a t c l a i m a n t ' s 
1988 work i n c i d e n t / a c t i v i t y w i t h SAIF's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . 



K e l l y V. C u r t i s , 42 Van N a t t a 1539 (1990) 1541 

A f t e r c o n s i d e r a t i o n o f t h e a f o r e m e n t i o n e d m e d i c a l o p i n i o n s , we co n c l u d e 
t h a t c l a i m a n t ' s work a c t i v i t i e s w i t h SAIF's i n s u r e d prompted an i n c r e a s e i n h i s 
low back symptoms, b u t d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f h i s 
u n d e r l y i n g low back c o n d i t i o n . T h e r e f o r e , S c o t t W e t z e l , as c a r r i e r f o r 
c l a i m a n t ' s compensable 1984 i n j u r y , remains r e s p o n s i b l e f o r c l a i m a n t ' s low back 
c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d March 13, 1989 i s a f f i r m e d . 

J u l y 9, 1990 C i t e as 42 Van N a t t a 1541 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DIANE R. DOUGLAS, Claimant 

WCB Case No. 88-19222 
ORDER ON REVIEW 

Robert E. Nelson, C l a i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t d e c l i n e d t o r e 
i n s t a t e t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s a f t e r t h e i n s u r e r ' s r e d u c t i o n t o 
te m p o r a r y p a r t i a l d i s a b i l i t y . The i s s u e on r e v i e w i s t e m p o r a r y t o t a l d i s a b i l i t y 
c o mpensation. We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable back i n j u r y on June 16, 1988. She sub
s e q u e n t l y r e c e i v e d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . I n September 1988, 
a f t e r o b t a i n i n g c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s from t h e t r e a t i n g p h y s i c i a n , t h e 
employer o f f e r e d m o d i f i e d work w i t h i n t h e l i g h t range t o c l a i m a n t . 

The employer's September 13, 1988 o f f e r l e t t e r d i d n o t s a t i s f y a l l t h e 
r e q u i r e m e n t s o f t h e a d m i n i s t r a t i v e r u l e s . M i s s i n g was t h e r e q u i r e m e n t o f s p e c i 
f y i n g a b e g i n n i n g d a t e and t i m e as w e l l as an en d i n g d a t e . The employer's o f f e r 
asked c l a i m a n t t o c a l l d u r i n g b u s i n e s s hours i f she wanted t o a c c e p t t h e modi
f i e d j o b . 

At t h e t i m e o f i n j u r y , c l a i m a n t was a f u l l t i m e n u r s e a i d e on a day - t i m e 
s h i f t . The m o d i f i e d j o b o f f e r c o n s i s t e d o f l i g h t c l e r i c a l d u t i e s d u r i n g t h e 
f o u r - h o u r p e r i o d o f 10:00 p.m. t o 2:00 a.m. 

I n September 1988, t h e i n s u r e r reduced c l a i m a n t ' s t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s t o temporary p a r t i a l d i s a b i l i t y when c l a i m a n t r e f u s e d t h e modi
f i e d employment o f f e r . 

CONCLUSIONS OF LAW AND OPINION 

The Referee concl u d e d t h a t t h e employer's f a i l u r e t o s t a t e a s t a r t i n g 
d a t e and t i m e s h o u l d n o t n u l l i f y t h e employer's o f f e r . We d i s a g r e e . I n a c c o r 
dance w i t h Eastman v. Georgia P a c i f i c Corp., 79 Or App 610 (1986) and Sharon A. 
Baucom, 38 Van N a t t a 869 (1 9 8 6 ) , t h e r e q u i r e m e n t s o f OAR 436-60-030(5) a r e t o be 
s t r i c t l y adhered t o . S u b s t a n t i a l compliance i s n o t enough. 

Here, c o n t r a r y t o Eastman, t h e Referee found c o m p l i a n c e by c o n j e c t u r i n g 
t h a t t h e employer's r e q u e s t t o have c l a i m a n t c a l l i n t o ac c e p t t h e j o b i n d i c a t e d 
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t h a t a s p e c i f i c s t a r t d a t e had n o t been s e t and t h u s , t h e r e q u i r e m e n t s o f t h e 
r u l e were met. We d i s a g r e e . " S t r i c t compliance" i s necessary. See Eastman, 
su p r a . F u r t h e r m o r e , t h e employer's o f f e r l e t t e r does n o t say t o c a l l i n f o r 
s t a r t i n g and e n d i n g d a t e s . Rather, i t says t o c o n t a c t t h e employer " i f you w i s h 
t o a c c e p t t h e l i g h t d u t y p o s i t i o n d e s c r i b e d i n t h i s l e t t e r . . . " ( E x h i b i t 2 ) . 
A c c o r d i n g l y , we con c l u d e t h a t t h e i n s u r e r d i d n o t p r o p e r l y reduce c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s under t h e r u l e because i t f a i l e d t o s t r i c t l y com
p l y w i t h a l l o f t h e r e q u i r e m e n t s o f a w r i t t e n o f f e r o f employment. Eastman, 
su p r a . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d March 1, 1989 i s r e v e r s e d . C l a i m a n t i s awarded 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , e f f e c t i v e t h e d a t e t h e i n s u r e r r e d u c e d h e r 
te m p o r a r y d i s a b i l i t y b e n e f i t s t o temporary p a r t i a l d i s a b i l i t y , and c o n t i n u i n g 
u n t i l t h e s e b e n e f i t s can be p r o p e r l y t e r m i n a t e d a c c o r d i n g t o law. These bene
f i t s s h a l l be o f f s e t by t i m e worked and temporary d i s a b i l i t y b e n e f i t s a l r e a d y 
p a i d d u r i n g t h i s p e r i o d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n 
c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e 
d i r e c t l y t o t h e a t t o r n e y . 

J u l y 9, 1990 C i t e as 42 Van N a t t a 1542 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS A. FACHET, Claimant 

WCB Case No. 89-01493 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t i n c r e a s e d 
h i s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 4 p e r c e n t 
(12.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 9 p e r c e n t (28.8 de
g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n and m o d i f i c a t i o n . 

The l i f e t i m e o f t h e l a t h e b l a d e s l i f t e d by c l a i m a n t i s about e i g h t 
months. When t h e b l a d e s a r e new, t h e y weigh between 85 and 90 pounds and 
c l a i m a n t r e q u i r e s a s s i s t a n c e when he l i f t s them. A f t e r t h e b l a d e s a r e worn down 
t o 50 pounds o r l e s s , c l a i m a n t o c c a s i o n a l l y l i f t s them by h i m s e l f . C l a i m a n t i s 
cap a b l e o f p e r f o r m i n g work i n t h e medium c a t e g o r y . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n " , w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n and m o d i f i c a t i o n . 

The R e f e r e e a s s i g n e d a v a l u e o f 1 f o r c l a i m a n t ' s a d a p t a b i l i t y . He 
based h i s c o n c l u s i o n on t h e f a c t t h a t c l a i m a n t had r e t u r n e d t o m o d i f i e d work and 
c o u l d f r e q u e n t l y l i f t up t o 50 pounds. We mo d i f y . 
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Cl a i m a n t has c r e d i b l y t e s t i f i e d t h a t , a t t h e b e g i n n i n g o f h i s s h i f t , 
he t a k e s t h e b l a d e s o u t o f a r a c k , sharpens them and t h e n r e t u r n s them t o t h e 
r a c k . I n a d d i t i o n , p e r i o d i c a l l y d u r i n g t h e day, he i s sometimes r e q u i r e d t o 
i n s t a l l t h e b l a d e s . A t t h e end o f t h e day, c l a i m a n t removes t h e b l a d e s f o r t h e 
n e x t s h i f t . The o n l y b l a d e s c l a i m a n t l i f t s by h i m s e l f a r e t h e ones t h a t weigh 
l e s s t h a n 50 pounds. The remainder o f c l a i m a n t ' s s h i f t i s spent p e r f o r m i n g 
o t h e r d u t i e s , such as o p e r a t i n g machinery from a c o n t r o l b o o t h . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t o c c a s i o n a l l y , 
r a t h e r t h a n f r e q u e n t l y , l i f t s up t o 50 pounds. C l a i m a n t p e r f o r m e d work i n t h e 
heavy c a t e g o r y b e f o r e h i s i n j u r y and now pe r f o r m s m o d i f i e d work i n t h e medium 
c a t e g o r y . T h e r e f o r e , h i s a d a p t a b i l i t y v a l u e i s 2. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I n t h e p r e s e n t case, t h e p a r t i e s have n o t d i s p u t e d t h e v a l u e s a s s i g n e d 
by t h e Referee f o r c l a i m a n t ' s age, e d u c a t i o n and im p a i r m e n t . U s i n g t h e uncon
t e s t e d v a l u e s i n c o n j u n c t i o n w i t h our assig n e d a d a p t a b i l i t y v a l u e , we proceed t o 
compute c l a i m a n t ' s permanent d i s a b i l i t y under t h e s t a n d a r d s . 

When c l a i m a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 4, t h e 
sum i s 5. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2, 
t h e p r o d u c t i s 10. When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e , 4, 
t h e r e s u l t i s 14 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 14 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d May 5, 1989 i s m o d i f i e d . I n a d d i t i o n t o t h e 
p r e v i o u s awards o f 9 p e r c e n t (28.8 degrees) unscheduled permanent d i s a b i l i t y , 
c l a i m a n t i s awarded 5 p e r c e n t (16 degrees) f o r a t o t a l award t o d a t e o f 14 p e r 
c e n t (44.8 degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s c o u n s e l i s 
awarded 25 p e r c e n t o f t h e a d d i t i o n a l compensation c r e a t e d by t h i s o r d e r . How
e v e r , t h e t o t a l f e e s awarded by t h i s o r d e r and t h e Referee's o r d e r s h a l l n o t 
exceed $3,800. 

J u l y 9, 1990 C i t e as 42 Van N a t t a 1543 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CONNIE M. KRONE, Claimant 
WCB Case No. 89-07473 

ORDER ON REVIEW (REMANDING) 
G a t t i , G a t t i , e t a l . , Claimant A t t o r n e y s 

C a l l a h a n & Gardner, A t t y s . , A t t o r n e y s 
David Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C r a w f o r d J a n i t o r i a l S e r v i c e , a noncomplying employer, r e q u e s t s 
r e v i e w o f Referee N i c h o l s ' o r d e r which s e t a s i d e as i n v a l i d i t s d e n i a l o f 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s low back i n j u r y c l a i m . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We remand. 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

By l e t t e r d a t e d December 23, 1988, t h e Compliance S e c t i o n r e f e r r e d 
c l a i m a n t ' s i n j u r y c l a i m t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g . SAIF 
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a c c e p t e d a t h o r a c o l u m b a r s p i n e s t r a i n , on b e h a l f o f t h e employer, on 
Fe b r u a r y 2 1 , 1989, and n o t i f i e d t h e employer o f t h i s acceptance by l e t t e r 
d a t e d t h e same day. The employer f i l e d a r e q u e s t f o r h e a r i n g on A p r i l 19, 
1989, w i t h i n 60 days o f SAIF's l e t t e r n o t i f y i n g i t o f acceptance b u t more 
t h a n 60 days a f t e r r e f e r r a l o f t h e c l a i m t o SAIF. 

CONCLUSIONS OF LAW AND OPINION 

The Referee i n t h i s case c o r r e c t l y a n t i c i p a t e d t h e C o u r t o f 
Appea l s ' subsequent d e c i s i o n i n C l a r k v. L i n n , 98 Or App 393 ( 1 9 8 9 ) . I n 
C l a r k , t h e c o u r t h e l d t h a t SAIF, and n o t t h e noncomplying employer, i s 
r e s p o n s i b l e f o r p r o c e s s i n g c l a i m s a g a i n s t t h e noncomplying employer. Here, 
t h e R e f e r e e s e t a s i d e t h e noncomplying employer's d e n i a l o f c l a i m a n t ' s 
c l a i m . However, she d i d n o t t a k e evidence on, o r address, t h e non c o m p l y i n g 
employer's r e q u e s t f o r h e a r i n g from SAIF's n o t i c e o f c l a i m a c c e p t a n c e. 

A l s o , subsequent t o t h e Referee's o r d e r i n t h i s case, t h e Board 
h e l d t h a t once SAIF has accepted a c l a i m and more t h a n 60 days have passed 
s i n c e t h e c l a i m was r e f e r r e d t o SAIF, t h e noncomplying employer may o b t a i n a 
h e a r i n g r e g a r d i n g SAIF's acceptance b u t may not d e f e a t t h e c o m p e n s a b i l i t y o f 
t h e c l a i m w i t h o u t p r o v i n g f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i 
t i e s c a p a b l e o f a f f e c t i n g acceptance. See K r i s t i L. Chase, 42 Van N a t t a 
1247 (1990) ( c i t i n g Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) ) . 

Here, t h e noncomplying employer r e q u e s t e d a h e a r i n g more t h a n 60 
days a f t e r t h e c l a i m was r e f e r r e d t o SAIF. Consequently, t h e no n c o m p l y i n g 
employer i s e n t i t l e d t o a h e a r i n g b u t , i n o r d e r t o d e f e a t c o m p e n s a b i l i t y , 
must p r o v e f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t i e s c a p a b l e o f 
a f f e c t i n g a c c e p t a n c e . A c c o r d i n g l y , t h e case i s remanded f o r a d e c i s i o n con
s i s t e n t w i t h K r i s t i L. Chase, supra. 

ORDER 

The Referee's o r d e r d a t e d August 2 1 , 1989 i s v a c a t e d . T h i s case i s 
remanded t o t h e P r e s i d i n g Referee w i t h i n s t r u c t i o n s t o a s s i g n t h i s case t o a 
Refe r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

J u l y 9, 1990 C i t e as 42 Van N a t t a 1544 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LARRY L. McDOUGAL, Claimant 

WCB Case No. 89-07672 
ORDER ON REVIEW 

Ch a r l e s D. Maier, Claimant A t t o r n e y 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r t h a t i n c r e a s e d h i s 
u n s c h e d u l e d permanent d i s a b i l i t y award f o r a r i g h t s h o u l d e r and c e r v i c a l i n j u r y 
f r o m 18 p e r c e n t (57.6 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 28 p e r 
c e n t (89.6 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n and c o r r e c t i o n s . 
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I n h i s r i g h t s h o u l d e r , c l a i m a n t has r e t a i n e d 120 degrees a b d u c t i o n , 
130 degrees f o r w a r d f l e x i o n , 30 degrees backward e x t e n s i o n and 80 degrees ex
t e r n a l r o t a t i o n . Other r i g h t s h o u l d e r motions a r e normal (Ex. 2 4 ) . 

I n t h e c e r v i c a l area, c l a i m a n t has r e t a i n e d 25 degrees f l e x i o n , 40 de
grees e x t e n s i o n , 30 degrees l e f t and r i g h t l a t e r a l f l e x i o n and 60 degrees l e f t 
and r i g h t r o t a t i o n (Ex. 2 4 ) . 

Cl a i m a n t ' s a b i l i t y t o s i t , s t a n d and c a r r y has been l i m i t e d by h i s i n 
j u r y . C l a i m a n t ' s a b i l i t y t o r e p e a t e d l y use h i s r i g h t s h o u l d e r and t o r e p e a t e d l y 
use h i s neck have a l s o been l i m i t e d by h i s i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e 
Re f e r e e a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by 
t h e D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 65 6 . 2 8 3 ( 7 ) . S p e c i f i c a l l y , 
t h e R e f e r e e a p p l i e d t h e c u r r e n t v e r s i o n o f OAR 436-35-001 e t seg, t h e r u l e s i n 
e f f e c t a t t h e t i m e o f t h e March 28, 1989 D e t e r m i n a t i o n Order. These a r e t h e 
r u l e s w h i c h we a p p l y as w e l l . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two 
f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r imp a i r m e n t t o y i e l d t h e 
p e r c e n t a g e o f unscheduled permanent p a r t i a l d i s a b i l i t y . OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 32 y e a r s i s 0. OAR 436-

35-290(3) . 

Formal e d u c a t i o n 
The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 10 y e a r s o f f o r m a l e d u c a t i o n i s 

1. OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( b ) . 

S k i l l s 

OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o n a r y o f 
O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. The h i g h 
e s t SVP l e v e l d e m o n s t r a t e d by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e 
o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . OAR 436-35-300(4). 
C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n years p r i o r t o t h e d a t e o f h e a r i n g was 3 
as a f a r m l a b o r e r (DOT # 409.683-014). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s 3. OAR 436-35-300(4). 

T r a i n i n g 

"OAR 436-35-300(5) s t a t e s : 

" T r a i n i n g : (a) For workers who do n o t have competence i n 
some s p e c i f i c v o c a t i o n a l p u r s u i t , a v a l u e o f p l u s one 
s h a l l be a l l o w e d . 
(b) For work e r s who do have competence i n some s p e c i f i c 
v o c a t i o n a l p u r s u i t , no v a l u e s h a l l be a l l o w e d . " 
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The " s t a n d a r d s " do n o t d e f i n e t h e t e r m " s p e c i f i c v o c a t i o n a l p u r s u i t . " 
Because we c o n c l u d e t h a t OAR 436-35-300(5) was i n t e n d e d t o d i f f e r e n t i a t e between 
t h o s e who have and t h o s e who have n o t a c q u i r e d f o r m a l o r o n - t h e - j o b t r a i n i n g 
s u f f i c i e n t t o p e r f o r m something o t h e r t h a n e n t r y l e v e l employment, we i n t e r p r e t 
" s p e c i f i c v o c a t i o n a l p u r s u i t " t o mean employment o t h e r t h a n an e n t r y l e v e l p o s i 
t i o n . 

I n t h i s case, c l a i m a n t has n o t o b t a i n e d t r a i n i n g w h i c h would p r o v i d e 
him w i t h competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . He i s , t h e r e f o r e , e n t i 
t l e d t o a v a l u e o f 1 f o r t r a i n i n g . 

A d a p t a b i l i t y 

When, as a r e s u l t o f t h e compensable i n j u r y , c l a i m a n t i s n o t w o r k i n g 
and no employment has been o f f e r e d , c l a i m a n t ' s a d a p t a b i l i t y v a l u e i s d e t e r m i n e d 
by h i s r e s i d u a l p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o h i s p h y s i c a l c a p a c i t y p r i o r 
t o t h e i n j u r y . See OAR 436-35-310(4). The Referee c o n c l u d e d t h a t , because 
c l a i m a n t c o u l d l i f t 19 pounds f r e q u e n t l y and 38 pounds o c c a s i o n a l l y , he was a b l e 
t o p e r f o r m j o b s between t h e l i g h t and medium c a t e g o r i e s . 

C l a i m a n t contends t h a t OAR 436-35 - 2 7 0 ( 3 ) ( c ) p r o v i d e s t h a t o n l y t h e 
a t t e n d i n g p h y s i c i a n ' s d e s c r i p t i o n o f l i m i t a t i o n s o f t h e wo r k e r may be used i n 
d e t e r m i n i n g c l a i m a n t ' s work c a p a c i t y . Claimant argues t h a t h i s t r e a t i n g doc
t o r ' s recommendation o f l i g h t work p r e c l u d e d t h e Referee's f i n d i n g t h a t he was 
a b l e t o p e r f o r m l i g h t t o medium work. 

We do n o t agree t h a t t h e r u l e c i t e d by c l a i m a n t r e q u i r e s us t o use 
o n l y t h e a t t e n d i n g d o c t o r ' s e s t i m a t e s o f l i m i t a t i o n s i n d e t e r m i n i n g c l a i m a n t ' s 
work c a p a c i t y . R a t h e r , t h e r u l e s t a t e s t h a t a " p h y s i c i a n ' s r e l e a s e " means 
w r i t t e n n o t i f i c a t i o n p r o v i d e d by t h e a t t e n d i n g p h y s i c i a n t o t h e w o r k e r and t h e 
w o r k e r ' s employer r e l e a s i n g t h e worker t o work and d e s c r i b i n g any l i m i t a t i o n s 
t h e w o r k e r has. The t e r m " p h y s i c i a n ' s r e l e a s e " a l s o means t h e d o c t o r has agreed 
t h a t t h e w o r k e r i s p h y s i c a l l y capable o f p e r f o r m i n g a j o b t h a t t h e employer has 
o f f e r e d t o t h e w o r k e r . See OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( c ) . 

I n t h o s e cases i n whic h a c l a i m a n t r e c e i v e s a "work o f f e r " as d e f i n e d 
i n OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) , t h e " p h y s i c i a n ' s r e l e a s e " c r e a t e s a r e b u t t a b l e presump
t i o n t h a t t h e c l a i m a n t i s capable o f p e r f o r m i n g t h e work t o w h i c h he o r she i s 
r e l e a s e d . I n t h a t case, and absent evidence r e b u t t i n g t h e p r e s u m p t i o n , t h e 
" p h y s i c i a n ' s r e l e a s e " i n c o n j u n c t i o n w i t h t h e p h y s i c a l r e q u i r e m e n t s o f t h e 
w o r k e r ' s " u s u a l and customary work" [see OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] d e t e r m i n e t h e 
a d a p t a b i l i t y v a l u e under OAR 436-35-310(3). Where, as h e r e , t h e r e i s no "work 
o f f e r , " an a d a p t a b i l i t y v a l u e i s de t e r m i n e d by t h e c l a i m a n t ' s p h y s i c a l c a p a c i t y 
under OAR 436-35-310(4). And, w h i l e t h e a t t e n d i n g p h y s i c i a n ' s assessment o f 
c l a i m a n t ' s p h y s i c a l c a p a c i t i e s a r e r e l e v a n t e v i d e n c e , t h e y a r e n o t n e c e s s a r i l y 
d e t e r m i n a t i v e . 

The c u r r e n t " s t a n d a r d s " do n o t r e q u i r e t h a t an a t t e n d i n g p h y s i c i a n ' s 
assessment o f a c l a i m a n t ' s l i m i t a t i o n s be used i n d e t e r m i n i n g p h y s i c a l c a p a c i t y . 
I n a r r i v i n g a t a v a l u e f o r c l a i m a n t ' s p h y s i c a l c a p a c i t y , t h e R e f e r e e was e n t i 
t l e d t o use t h e e v i d e n c e t h a t he found t o be most p e r s u a s i v e . 

We agree w i t h t h e Referee and conclude t h a t c l a i m a n t ' s p h y s i c a l capac
i t y f a l l s between t h e l i g h t and medium c a t e g o r i e s as d e f i n e d i n OAR 436-35-
3 1 0 ( 4 ) . He i s a b l e t o l i f t 19 pounds f r e q u e n t l y and 38 pounds o c c a s i o n a l l y . 
That i s more t h a n i s r e q u i r e d o f t h e l i g h t c a t e g o r y b u t l e s s t h a n i s r e q u i r e d 
f o r t h e medium c a t e g o r y . OAR 436-35-310(4)(b) & ( c ) . 
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The " s t a n d a r d s " p r o v i d e a s p e c i f i c method o f d e t e r m i n i n g an a d a p t a b i l 
i t y v a l u e when a worker "can p e r f o r m above t h e r e q u i r e m e n t s o f one c a t e g o r y b u t 
has l i m i t e d a b i l i t y t o s i t , s t a n d , e t c . " See OAR 436-35-310(4). C l a i m a n t ' s 
" a c t u a l t e s t e d c a p a c i t y " demonstrates t h a t he i s capable o f p e r f o r m i n g above t h e 
l i g h t c a t e g o r y . The r e c o r d a l s o demonstrates t h a t i m pairment f r o m h i s i n j u r y 
l i m i t s c l a i m a n t ' s a b i l i t y t o s i t , s t a n d and c a r r y . We, t h e r e f o r e , f i n d t h a t t h e 
c o r r e c t a d a p t a b i l i t y v a l u e i s o b t a i n e d by a v e r a g i n g t h e v a l u e f o r t h e s t r e n g t h 
c a t e g o r y f o r w h i c h c l a i m a n t q u a l i f i e s ( l i g h t ) w i t h t h e v a l u e s f o r t h e c a t e g o r i e s 
i m m e d i a t e l y above (medium) and below ( s e d e n t a r y ) . The v a l u e s o f 1 f o r medium, 4 
f o r l i g h t and 8 f o r s e d e n t a r y average 4.3. 

I m p a i r m e n t 

The Referee concluded, t h e p a r t i e s do n o t d i s p u t e , and we c o n c l u d e 
t h a t c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 5 p e r c e n t f o r l o s t range o f 
m o t i o n o f t h e r i g h t s h o u l d e r . OAR 436-35-330. I n a d d i t i o n , i t i s n o t d i s p u t e d 
and we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e o f 6 p e r c e n t f o r l o s t range 
o f m o t i o n i n t h e c e r v i c a l area. OAR 436-35-360. 

Imp a i r m e n t v a l u e f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f a body p a r t 

C l a i m a n t contends t h a t he i s e n t i t l e d t o more t h a n 5 p e r c e n t i m p a i r 
ment f o r l i m i t e d r e p e t i t i v e use o f h i s r i g h t s h o u l d e r and c e r v i c a l a r e a . We 
agree. 

OAR 436-35-320(4) p r o v i d e s t h a t c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e 
use o f an unscheduled body p a r t s h a l l be r a t e d a t 5 p e r c e n t i m p a i r m e n t o f t h a t 
p a r t . The " s t a n d a r d s " do n o t d e f i n e a "body p a r t . " However, t h e " s t a n d a r d s " do 
s e g r e g a t e and s e p a r a t e l y v a l u e v a r i o u s p a r t s o f t h e body. For example, a thumb 
(OAR 436-35-050), a f i n g e r (OAR 436-35-060), a f o r e a r m ( w r i s t ) (OAR 436-35-330), 
a s h o u l d e r (OAR 436-35-330), t h e t h o r a c o l u m b a r s p i n e (OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) - ( 9 ) , t h e 
c e r v i c a l s p i n e (OAR 4 3 6 - 3 5 - 3 6 0 ( 2 ) - ( 5 ) ) , and t h e h e a r t (OAR 436-35-380) a r e each 
t r e a t e d as a s e p a r a t e "body p a r t " f o r d e t e r m i n i n g ranges o f m o t i o n and/or o t h e r 
v a l u e s f o r i m p a i r m e n t under t h e " s t a n d a r d s . " We c o n c l u d e t h a t a "body p a r t " i s 
one o f t h e areas o f t h e body t h a t i s d e a l t w i t h as a s e p a r a t e u n i t o r system by 
t h e s t a n d a r d s . 

I n accordance w i t h OAR 436-35-320(4), an i n j u r e d w o r k e r i s e n t i t l e d t o 
a 5 p e r c e n t i m p a i r m e n t v a l u e f o r l o s s o f r e p e t i t i v e use o f a body p a r t . Thus, 
more t h a n one 5 p e r c e n t impairment v a l u e may be awarded i f more t h a n one "body 
p a r t " has l i m i t e d r e p e t i t i v e use due t o a compensable i n j u r y o r d i s e a s e . 
See OAR 436-35-320(2). 

We f u r t h e r f i n d t h a t an award o f 5 p e r c e n t i m p a i r m e n t f o r c h r o n i c con
d i t i o n s l i m i t i n g r e p e t i t i v e use o f a body p a r t i s a v a i l a b l e w hether o r n o t a 
c l a i m a n t i s e n t i t l e d t o impairment v a l u e s f o r any o t h e r c o n d i t i o n s o r r e s t r i c 
t i o n s . We r e a c h t h i s c o n c l u s i o n because we f i n d no i n d i c a t i o n i n t h e c u r r e n t 
s t a n d a r d s t h a t t h e 5 p e r c e n t v a l u e i s o n l y a v a i l a b l e when a c l a i m a n t e i t h e r i s 
o r i s n o t e n t i t l e d t o a v a l u e o r v a l u e s f o r o t h e r i m p a i r m e n t . 

I n a d d i t i o n t o t h e absence o f l i m i t i n g language w i t h i n t h e s t a n d a r d s , 
we n o t e t h a t OAR 436-35-010(7) and 436-35-320(4) are d i s t i n c t i v e r u l e s t h a t p r o 
v i d e f o r t h e v a l u i n g o f a p a r t i c u l a r form o f i m p a i r m e n t . Those s p e c i f i c p r o v i 
s i o n s c o n t r o l t h e g e n e r a l p r o v i s i o n o f OAR 436-35-005(1) w h i c h d e f i n e s i m p a i r 
ment as a decrease i n t h e f u n c t i o n o f a body p a r t o r system as measured by a 
p h y s i c i a n , a c c o r d i n g t o t h e methods d e s c r i b e d i n t h e American M e d i c a l A s s o c i a 
t i o n Guides t o t h e R a t i n g o f Permanent Impairment, 2nd E d i t i o n , c o p y r i g h t 1984 
(emphasis added). Based upon t h e s e p r o v i s i o n s , we c o n c l u d e t h a t , even t h o u g h 
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c l a i m a n t may o r may n o t have impairment as d e f i n e d g e n e r a l l y , t h e r u l e s s p e c i f i 
c a l l y p r o v i d e f o r an impairment v a l u e where t h e r e i s a l o s s o f r e p e t i t i v e use o f 
a body p a r t due t o a c h r o n i c , i n j u r y - r e l a t e d c o n d i t i o n . 

I n t h e p r e s e n t case, due t o h i s c h r o n i c i n j u r y c o n d i t i o n , c l a i m a n t has 
d i f f i c u l t y r e p e a t e d l y l i f t i n g h i s arm over h i s head. He a l s o has dec r e a s e d 
a b i l i t y t o r e p e a t e d l y l o o k t o t h e l e f t o r r i g h t . Based on t h i s c h r o n i c l i m i t e d 
r e p e t i t i v e use o f h i s r i g h t s h o u l d e r , c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t 
v a l u e o f 5 p e r c e n t . OAR 436-35-320(4). F u r t h e r m o r e , c l a i m a n t ' s c h r o n i c l i m i t e d 
r e p e t i t i v e use o f h i s neck, a s e p a r a t e body p a r t , e n t i t l e s him t o an i m p a i r m e n t 
v a l u e o f 5 p e r c e n t . OAR 436-35-320(4). The 5 p e r c e n t i m p a i r m e n t f o r l i m i t e d 
r e p e t i t i v e use o f c l a i m a n t ' s r i g h t s h o u l d e r and t h e 5 p e r c e n t i m p a i r m e n t f o r 
l i m i t e d r e p e t i t i v e use o f h i s neck a re combined w i t h ( n o t added t o ) o t h e r im
p a i r m e n t v a l u e s . OAR 436-35-320(2). 

Unoperated d i s c b u l g e 

The Referee found t h a t c l a i m a n t was n o t e n t i t l e d t o i m p a i r m e n t v a l u e s 
f o r e i t h e r u n o p e r a t e d d i s c derangement o r d i s c b u l g e s under OAR 43 6 - 3 5 - 3 5 0 ( 2 ) . 
We agree t h a t c l a i m a n t i s n o t e n t i t l e d t o a v a l u e f o r d i s c b u l g e s o r derange
ments based upon t h e f o l l o w i n g r e a s o n i n g . 

I n A p r i l 1989, Dr. K e l l e y , D.C., r e p o r t e d t h a t an MRI and a CT scan 
showed t h a t c l a i m a n t had m i l d c e n t r a l anulous b u l g i n g a t C5-C6. I n a d d i t i o n , 
Dr. K e l l e y r e p o r t e d t h a t t h e t e s t s i n d i c a t e d decreased nerve r o o t f i l l i n g a t C4-
C5 and C6-C7. C l a i m a n t contends t h a t he i s e n t i t l e d t o a v a l u e o f 4 p e r c e n t f o r 
each o f t h e t h r e e areas i n which a d i s c b u l g e o r derangement i s f o u n d . We d i s 
a gree. 

Dr. K e l l e y has n o t e x p l a i n e d how c l a i m a n t ' s decreased n e r v e r o o t f i l l 
i n g s a r e r e l a t e d t o h i s symptoms o r t o a permanent i m p a i r m e n t . Moreover, we 
f i n d t h a t none o f t h e m e d i c a l r e p o r t s , i n c l u d i n g Dr. K e l l e y ' s , i n d i c a t e t h a t 
c l a i m a n t ' s d i s c b u l g e o r decreased nerve r o o t sheath f i l l i n g s a r e due t o h i s 
compensable i n j u r y . Because c l a i m a n t has f a i l e d t o pro v e t h a t t h e i m p a i r m e n t o f 
h i s c e r v i c a l d i s c s i s due t o h i s compensable i n j u r y , he i s n o t e n t i t l e d t o un
sc h e d u l e d d i s a b i l i t y f o r h i s d i s c b u l g e o r reduced nerve r o o t f i l l i n g s . ORS 
656.214(5) and OAR 436-35-280. 

C l a i m a n t ' s impairment v a l u e s o f 5, f o r h i s l i m i t e d r i g h t s h o u l d e r 
m o t i o n , 6 f o r l o s t range o f m o t i o n i n t h e c e r v i c a l a r e a , 5 f o r l i m i t e d r e p e t i 
t i v e use o f h i s r i g h t s h o u l d e r and 5 f o r l i m i t e d r e p e t i t i v e use o f h i s neck a r e 
combined ( n o t added) f o r a t o t a l impairment v a l u e o f 19.4. 

Compu t a t i o n o f unscheduled d i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 5, t h e sum i s 5. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 4.3, t h e p r o d u c t i s 
21.5. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 19.4, t h e 
r e s u l t i s 40.9 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
OAR 436-35 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 41 p e r c e n t . 

N e i t h e r p a r t y contends t h a t c l a i m a n t ' s permanent d i s a b i l i t y i s more o r 
l e s s t h a n t h e v a l u e p r o v i d e d f o r by a p p l i c a t i o n o f t h e " s t a n d a r d s . " 
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ORDER 

The Referee's o r d e r d a t e d August 22, 1989, as r e c o n s i d e r e d October 18, 
1989, i s m o d i f i e d . I n a d d i t i o n t o t h e Referee's award and t h e D e t e r m i n a t i o n 
Order award, c l a i m a n t i s awarded 13 p e r c e n t (41.6 d e g r e e s ) , g i v i n g him a t o t a l 
award t o d a t e o f 41 p e r c e n t (131.2 degrees) unscheduled permanent d i s a b i l i t y f o r 
h i s neck and r i g h t s h o u l d e r i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t 
o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y by t h e SAIF C o r p o r a t i o n . However, t h e t o t a l a t t o r n e y fees 
awarded by t h e Referee and Board o r d e r s s h a l l n o t exceed $3,800. 

J u l y 9, 1990 C i t e as 42 Van N a t t a 1549 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH L. MORRIS, Claimant 

WCB Case No. 88-08690 
ORDER ON REVIEW 

W i l b u r C. Smith, J r . , C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t : (1) a f f i r m e d a 
D e t e r m i n a t i o n Order t h a t d i d n o t award a d d i t i o n a l u nscheduled permanent d i s a b i l 
i t y f o r a back i n j u r y beyond t h e 30 p e r c e n t (96 degrees) c l a i m a n t had p r e v i o u s l y 
been awarded; and (2) d e c l i n e d t o award temporary t o t a l d i s a b i l i t y b e n e f i t s . 
The i s s u e s on r e v i e w a r e e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y and 
e n t i t l e m e n t t o a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d i n g s 
o f F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On May 16, 1985, and ag a i n on May 7, 1987, t h e t r e a t i n g p h y s i c i a n , Dr. 
Grewe, c o n c u r r e d w i t h t h e independent m e d i c a l examiner's c o n c l u s i o n t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . The r e c o r d r e v e a l s no e v i d e n c e t h a t 
c l a i m a n t ' s m e d i c a l s t a t u s became u n s t a t i o n a r y between May 1985 and May 1987. 

Dr. Grewe d i d n o t r e l e a s e c l a i m a n t t o h i s r e g u l a r work on September 2, 
1986. R a t h e r , a f t e r c o n s i d e r i n g c l a i m a n t ' s r e t u r n t o h i s f o r m e r j o b as a f o r k -
l i f t o p e r a t o r , Dr. Grewe d e f e r r e d a f i n a l d e c i s i o n p e n d i n g an e v a l u a t i o n by t h e 
Work T o l e r a n c e Program. On November 28, 1986, f o l l o w i n g t h e Work T o l e r a n c e r e - , 
v i e w o f c l a i m a n t ' s f o r m e r j o b d e s c r i p t i o n , Dr. Grewe c o n c l u d e d t h a t c l a i m a n t was 
l i m i t e d t o l i g h t work. 

I n J a nuary 1987, t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n w h i c h r e s o l v e d 
c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g some temporary d i s a b i l i t y and c l a i m s p r o 
c e s s i n g i s s u e s . The s t i p u l a t i o n , which r e c e i v e d r e f e r e e a p p r o v a l , p r o v i d e d t h a t 
c l a i m a n t would r e c e i v e t emporary d i s a b i l i t y t h r o u g h September 2, 1986. The 
s t i p u l a t i o n f u r t h e r s t a t e d t h a t , upon issuance o f a D e t e r m i n a t i o n O rder, 
c l a i m a n t c o u l d seek a d d i t i o n a l temporary d i s a b i l i t y beyond September 2, 1986. 
An A p r i l 15, 1987 D e t e r m i n a t i o n Order awarded temporary d i s a b i l i t y w h i c h t e r m i 
n a t e d September 2, 1986. 
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CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t a s s e r t s t h a t he i s e n t i t l e d t o tem p o r a r y d i s a b i l i t y f r o m Septem
ber 2, 1986, t h r o u g h t h e d a t e o f t h e D e t e r m i n a t i o n Order d a t e d A p r i l 15, 1987. 
The R e f e r e e c o n c l u d e d t h a t c l a i m a n t would be e n t i t l e d t o t h e s e b e n e f i t s o n l y i f 
he was n o t m e d i c a l l y s t a t i o n a r y d u r i n g t h i s p e r i o d . We agree; however, o u r 
o p i n i o n i s based on a d i f f e r e n t l e g a l a n a l y s i s . 

The p a r t i e s ' January 2 1 , 1987, S t i p u l a t i o n , which t e r m i n a t e d t e m p o r a r y 
t o t a l d i s a b i l i t y as o f September 2, 1986, was e s s e n t i a l l y an agreement w h i c h 
approved t h e s e l f - i n s u r e d employer's t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y bene
f i t . See F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592 ( 1 9 8 8 ) . Thus, 
t h e r e was no u n i l a t e r a l t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s . 
I n s t e a d , c l a i m a n t agreed t o t h e t e r m i n a t i o n o f h i s b e n e f i t s . Under such 
c i r c u m s t a n c e s , c o n s i d e r a t i o n s o f whether c l a i m a n t was r e l e a s e d t o work o r r e 
t u r n e d t o r e g u l a r work under a F a z z o l a r i , supra, a n a l y s i s a r e a c c o r d i n g l y n o t 
germane t o t h i s d i s c u s s i o n . T h i s m a t t e r i s de c i d e d s o l e l y on t h e s u b s t a n t i v e 
i s s u e o f when c l a i m a n t became m e d i c a l l y s t a t i o n a r y , r a t h e r t h a n on t h e c l a i m s 
p r o c e s s i n g a s p e c t s o f former ORS 656.268(2). See J u l i e A T r u i i l l o , 
40 Van N a t t a 1892 ( 1 9 8 8 ) . 

I t i s c l a i m a n t ' s burden t o prove by a preponderance o f t h e e v i d e n c e h i s 
e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y . See Hutcheson v. Weyerhauser, 288 Or 51 
(1 9 7 9 ) . Here, c l a i m a n t must demonstrate t h a t he was n o t m e d i c a l l y s t a t i o n a r y 
a f t e r September 2, 1986. Given t h a t a l l m e d i c a l e v i d e n c e e s t a b l i s h e s c l a i m a n t , 
has been m e d i c a l l y s t a t i o n a r y s i n c e May 1985, he has n o t shown t h a t he i s sub
s t a n t i v e l y e n t i t l e d t o any temporary d i s a b i l i t y beyond what he has a l r e a d y 
r e c e i v e d . 

We t u r n t o t h e permanent d i s a b i l i t y i s s u e . The Referee was n o t persuaded 
t h a t c l a i m a n t s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y i n excess o f h i s p r i o r 30 
p e r c e n t permanent d i s a b i l i t y award. We agree. 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n 
j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g capac
i t y , we c o n s i d e r h i s p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l r e c o r d , t h e 
t e s t i m o n y a t h e a r i n g , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t 
f o r t h i n f o r m e r OAR 436-30-380 e t seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t 
as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See H a r w e l l v. Arg o n a u t , 296 Or 505, 510 
(1 9 8 4 ) . 

C l a i m a n t has t h e burden o f p r o v i n g t h e e x t e n t o f h i s d i s a b i l i t y . On de 
novo r e v i e w , a f t e r c o n s i d e r i n g c l a i m a n t ' s r e l a t i v e y o u t h , h i s average e d u c a t i o n , 
h i s r e c e n t r e t r a i n i n g program, h i s work e x p e r i e n c e and h i s r e s i d u a l f u n c t i o n a l 
c a p a c i t y i n t h e m i l d impairment range, we are n o t persuaded t h a t he i s e n t i t l e d 
t o u n s c h e d u l e d permanent d i s a b i l i t y i n excess o f h i s 30 p e r c e n t award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 13, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
VICTOR PELL, Claimant 

WCB Case Nos. 88-08343, 88-13683, 88-14571 & 88-14572 
ORDER ON REVIEW 

Pet e r O. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Acker, Underwood, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . . Defense A t t o r n e y s 

J u l i a P h i l b r o o k ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r t h a t u p h e l d d e n i a l s o f 

c l a i m a n t ' s b i l a t e r a l i n g u i n a l h e r n i a c o n d i t i o n i s s u e d by S t a t e Farm I n s u r a n c e , 
t h e SAIF C o r p o r a t i o n , AIAC and EBI Companies. On r e v i e w , t h e i s s u e s a r e com
p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n and C o n c l u s i o n s o f Law" w i t h t h e 
f o l l o w i n g comment. 

One o f c l a i m a n t ' s c o n t e n t i o n s i s t h a t h i s h e r n i a c o n d i t i o n i s t h e r e s u l t 
o f an i n j u r y d u r i n g h i s p a r t i c i p a t i o n i n an ATP program under h i s a c c e p t e d 1981 
c l a i m w i t h S t a t e Farm. At h e a r i n g , S t a t e Farm argued t h a t c l a i m a n t d i d n o t f i l e 
a t i m e l y c l a i m f o r t h i s a l l e g e d i n j u r y . The Referee d i d n o t a d e q u a t e l y address 
t h i s argument i n h i s o r d e r . 

A c l a i m a n t i s r e q u i r e d t o g i v e t h e employer w r i t t e n n o t i c e o f t h e c l a i m 
w i t h i n 30 days o f t h e i n j u r y . ORS 656.265(1) and ( 2 ) . F a i l u r e t o g i v e n o t i c e 
w i t h i n t h i s p e r i o d b a r s a c l a i m u n l e s s : (1) t h e employer had knowledge o f t h e 
i n j u r y ; o r (2) t h e employer was not p r e j u d i c e d by t h e f a i l u r e t o p r o v i d e n o t i c e ; 
o r (3) t h e c a r r i e r has begun payments as r e q u i r e d under ORS 656.001 t o 656.794; 
o r (4) n o t i c e i s g i v e n w i t h i n one year o f t h e i n j u r y and t h e c l a i m a n t had good 
cause f o r f a i l i n g t o g i v e n o t i c e w i t h i n 30 days. ORS 656. 2 6 5 ( 4 ) ( a ) - ( d ) . 

Here, m e d i c a l r e p o r t s i n t h e r e c o r d i n d i c a t e t h a t c l a i m a n t ' s b i l a t e r a l 
h e r n i a c o n d i t i o n was f i r s t diagnosed i n June 1984, and a g a i n i n l a t e 1985. 
Cl a i m a n t d i d n o t f i l e a w r i t t e n c l a i m o r o t h e r w i s e g i v e t h e employer n o t i c e o f 
t h e c l a i m p r i o r t o 1988, even though t h e ATP program c o n c l u d e d i n O c t o b e r 1985. 
None o f t h e r e p o r t s r e l a t e c l a i m a n t ' s h e r n i a c o n d i t i o n t o any work i n j u r y o r 
work a c t i v i t y . T h e r e f o r e , c o n t r a r y t o c l a i m a n t ' s a s s e r t i o n , t h e s e r e p o r t s would 
n o t c o n s t i t u t e a c l a i m f o r t h e c o n d i t i o n o r p u t t h e employer on n o t i c e o f a 
p o s s i b l e work i n j u r y . 

F u r t h e r m o r e , t h e r e i s no evidence t h a t t h e c a r r i e r had begun payments as 
p r o v i d e d under ORS 656.001 t o 656.794. Thus, t h e c l a i m i s b a r r e d u n l e s s t h e em
p l o y e r was n o t p r e j u d i c e d by t h e f a i l u r e t o g i v e n o t i c e . The Ref e r e e c o n c l u d e d 
t h a t t h e employer was p r e j u d i c e d , and we agree. 

A c c o r d i n g l y , t h i s c l a i m w i t h S t a t e Farm was u n t i m e l y , and t h e R e f e r e e was 
c o r r e c t i n d i s m i s s i n g t h e r e q u e s t f o r h e a r i n g . 

ORDER 

The Referee's o r d e r d a t e d February 17, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARGARET BOATENG, Claimant 

WCB Case No. 88-21726 
ORDER ON REVIEW 

B o t t i n i e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
her r i g h t s h o u l d e r . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Dr. Goodwin, M.D., r e l e a s e d c l a i m a n t t o m o d i f i e d work i n November 1986, 
recommending t h a t she n o t use her hands above s h o u l d e r l e v e l f o r more t h a n 2 
hours i n an 8 hour s h i f t . Dr. C o l v i l l e , o r t h o p e d i s t , r e l e a s e d c l a i m a n t t o r e g u 
l a r work, a l t h o u g h he c a u t i o n e d her t h a t r e p e t i t i v e use o f t h e r i g h t s h o u l d e r i n 
f o r w a r d e l e v a t i o n c o u l d cause t h e r e t u r n o f her symptoms. 

On March 25, 1988, f o l l o w i n g a r i g h t s h o u l d e r f l a r e - u p e a r l i e r t h a t month, 
c l a i m a n t was r e l e a s e d t o l i g h t d u t y work, which i n c l u d e d no overhead r e a c h i n g . 
However, she r e t u r n e d t o her r e g u l a r work. I n May 1988, c l a i m a n t e x p e r i e n c e d a 
mid-back s t r a i n and r i g h t b i c i p i t a l t e n d i n i t i s t h a t t o o k h er t o t h e emergency 
room. Dr. L e w i s , M.D., t o o k her o f f work one week. C l a i m a n t r e t u r n e d t o h e r 
r e g u l a r work, and was o f f a g a i n on June 6, 1988 because o f a n o t h e r r i g h t 
s h o u l d e r f l a r e - u p . 

A June 23, 1988 independent m e d i c a l e x a m i n a t i o n by Dr. D i c k s o n , M.D., 
found t h a t c l a i m a n t ' s June 1988 e x a c e r b a t i o n was c o n s i s t e n t w i t h h e r m e d i c a l 
h i s t o r y . He recommended t h a t c l a i m a n t be e x c l u d e d f r o m o c c u p a t i o n s r e q u i r i n g 
r e p e t i t i v e s h o u l d e r and w r i s t m o t i o n s . A f t e r her s h o u l d e r symptoms s u b s i d e d , 
Lewis p r e s c r i b e d a p h y s i c a l c a p a c i t i e s e v a l u a t i o n . The e v a l u a t i o n recommended 
t h a t c l a i m a n t a v o i d r e p e t i t i v e r e a c h i n g above c h e s t h e i g h t . 

A D e t e r m i n a t i o n Order i s s u e d on December 1, 1988, w i t h no a d d i t i o n a l award 
o f permanent p a r t i a l d i s a b i l i t y . C laimant f i l e d an a g g r a v a t i o n c l a i m on Decem
ber 15, 1988 w h i c h was d e n i e d on February 15, 1989. 

C l a i m a n t r e q u e s t e d a h e a r i n g on b o t h t h e D e t e r m i n a t i o n Order and t h e 
a g g r a v a t i o n d e n i a l . The two i s s u e s were i n i t i a l l y c o n s o l i d a t e d f o r h e a r i n g . 
However, because c l a i m a n t was e i g h t months pre g n a n t a t t h e t i m e o f h e a r i n g and 
c o u l d n o t p a r t i c i p a t e i n a p h y s i c a l c a p a c i t i e s e v a l u a t i o n , d e t e r m i n a t i o n o f h e r 
e x t e n t o f d i s a b i l i t y was d e f e r r e d by t h e Referee. Consequently, t h e a g g r a v a t i o n 
d e n i a l was t h e o n l y i s s u e addressed by t h e Referee. 

On F e b r u a r y 15, 1989 Lewis r e p o r t e d t h a t c l a i m a n t had been m e d i c a l l y s t a 
t i o n a r y s i n c e November 4, 1988; t h a t any a c t i v i t y i n v o l v i n g r e p e t i t i v e m o t i o n o f 
t h e r i g h t s h o u l d e r w o u ld cause a f l a r e - u p o f symptoms; and t h a t h e r symptomatic 
f l a r e - u p i n mid-December 1988 d i d n o t p r e v e n t c l a i m a n t f r o m p e r f o r m i n g a l l work, 
b u t o n l y r e p e t i t i v e work w i t h t h e r i g h t s h o u l d e r . 

C l a i m a n t ' s l a s t award o f compensation was t h e December 1, 1988 D e t e r m i n a 
t i o n Order. 



M a r g a r e t Boateng, 42 Van N a t t a 1552 (1990) 

FINDINGS OF ULTIMATE FACT 

1553 

C l a i m a n t s u s t a i n e d a symptomatic e x a c e r b a t i o n o f her r i g h t s h o u l d e r c o n d i 
t i o n i n mid-December 1988 t h a t r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y beyond 
t h e l e v e l f i x e d a t t h e t i m e o f t h e December 1, 1988 D e t e r m i n a t i o n Order. 

C l a i m a n t ' s e x a c e r b a t i o n was a n t i c i p a t e d by t h e December 1, 1988 Determina
t i o n Order-. 

C l a i m a n t ' s e x a c e r b a t i o n d i d n o t r e s u l t i n more t h a n 14 c o n s e c u t i v e days o f 
t o t a l d i s a b i l i t y . 

C l a i m a n t was n o t an i n p a t i e n t i n a h o s p i t a l f o r t r e a t m e n t o f h e r exacerba
t i o n . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show a w o r s e n i n g o f her com
p e n s a b l e s h o u l d e r c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation. Smith 
v. SAIF, 302 Or 296 (19 8 6 ) . "Worsening" w i t h i n t h i s c o n t e x t means i n c r e a s e d 
symptoms, o r a worsened u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . I d . I f t h e l a s t arrangement o f compensation a n t i c i p a t e d f u t u r e exac
e r b a t i o n s accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t must a l s o 
p r o v e : ( 1 ) t h a t her e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r degree 
t h a n was a n t i c i p a t e d ; o r (2) t h a t her e x a c e r b a t i o n r e s u l t e d i n 14 c o n s e c u t i v e 
days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Gwvnn v. SAIF, 
304 Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 (19 8 8 ) ; Edward D. Lucas, 41 Van N a t t a 
2272 ( 1 9 8 9 ) . The l a s t arrangement o f compensation was t h e December 1, 1988 
D e t e r m i n a t i o n Order, n o t t h e December 1987 s t i p u l a t i o n as c l a i m a n t argues. 

The Referee d e n i e d c l a i m a n t ' s December 1988 a g g r a v a t i o n c l a i m on t h e b a s i s 
t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had n o t worsened s i n c e h er l a s t arrangement 
o f compensation, t h a t she was n o t t o t a l l y d i s a b l e d , and t h a t she had a c o n d i t i o n 
w h i c h becomes i n c r e a s i n g l y symptomatic w i t h r e p e t i t i v e use. I n r e g a r d t o t h e 
l a t t e r two f i n d i n g s , we un d e r s t a n d t h e Referee t o be r e a s o n i n g t h a t c l a i m a n t d i d 
n o t s u s t a i n an a g g r a v a t i o n as a m a t t e r o f law because she d i d n o t have 14 con
s e c u t i v e days o f tem p o r a r y t o t a l d i s a b i l i t y , and because t h e f l a r e - u p s were 
a n t i c i p a t e d by t h e l a s t award o f compensation. 

C l a i m a n t m a i n t a i n s t h a t t h e Referee a p p l i e d t h e wrong a n a l y s i s because he 
r e q u i r e d a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . I n s t e a d , c l a i m a n t a r g u e s , she 
has e s t a b l i s h e d an a g g r a v a t i o n because t h e symptoms o f her s h o u l d e r c o n d i t i o n 
have worsened t o t h e e x t e n t t h a t she was l e s s a b l e t o work i n December 1988 t h a n 
i n December 1987. The employer argues t h a t c l a i m a n t ' s f l a r e - u p s were n o t i n ex
cess o f t h o s e a n t i c i p a t e d , nor were t h e y an a c t u a l w o r s e n i n g o f h e r u n d e r l y i n g 
c o n d i t i o n . 

A l t h o u g h we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n , we do so as a 
r e s u l t o f t h e f o l l o w i n g a n a l y s i s . 

Symptomatic E x a c e r b a t i o n / D i m i n i s h e d E a r n i n g C a p a c i t y 

The R e f e r e e i n c o r r e c t l y r e q u i r e d a p a t h o l o g i c a l w o r s e n i n g o f t h e u n d e r l y 
i n g c o n d i t i o n . A symptomatic e x a c e r b a t i o n i s s u f f i c i e n t i f i t r e s u l t s i n d i m i n 
i s h e d e a r n i n g c a p a c i t y and i s n o t a n t i c i p a t e d by t h e l a s t award o f compensation. 
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C l a i m a n t was p e r f o r m i n g her r e g u l a r work on t h e l o a d e r w i t h o u t r e s t r i c t i o n 
on December 1, 1988. On December 12, 1988, c l a i m a n t c o n s u l t e d Dr. Lewis f o r 
s h o u l d e r p a i n . She asked t o be t a k e n o f f t h e l o a d e r because i t h u r t t o o much. 
Lewis gave her a n o t e r e s t r i c t i n g her from r e g u l a r work i n o r d e r t o p r e v e n t 
a g g r a v a t i o n o f her r i g h t s h o u l d e r by r e p e t i t i v e m o t i o n . The employer had no 
m o d i f i e d work a v a i l a b l e . T h e r e f o r e , c l a i m a n t has e x p e r i e n c e d a f l a r e - u p r e s u l t 
i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t t h e t i m e of. t h e l a s t 
arrangement o f compensation. 

Whether t h e P r i o r Award A n t i c i p a t e d Waxing and Waning Symptoms 

Evi d e n c e s u p p o r t i n g a f i n d i n g t h a t waxing and waning symptoms were a n t i c i 
p a t e d by t h e l a s t arrangement o f compensation i n c l u d e s documented h i s t o r y o f 
r e p e a t e d f l a r e - u p s . See Lance O. Glov e r . 42 Van N a t t a 256 ( 1 9 9 0 ) . 

Drs. W i l d , C o l v i l l e and Goodwin o p i n e d i n 1986 t h a t c l a i m a n t s h o u l d a v o i d 
r e p e t i t i v e o verhead arm movement because she had a tendency t o w a r d o v e r u s e syn
drome. (Exs. 23, 50 & 5 2 ) . N e v e r t h e l e s s , she r e t u r n e d t o her r e g u l a r work 
w h i c h r e q u i r e d t h i s t y p e o f a c t i v i t y . As a r e s u l t , c l a i m a n t has e x p e r i e n c e d r e 
p e a t e d f l a r e - u p s s i n c e her i n i t i a l c l a i m i n 1985. F o l l o w i n g one such f l a r e - u p 
i n 1986, c l a i m a n t r e c e i v e d a s t i p u l a t e d award o f 10 p e r c e n t permanent p a r t i a l 
d i s a b i l i t y . There i s no e v i d e n c e o f any permanent impairment t o s u p p o r t t h a t 
award, o t h e r t h a n c l a i m a n t ' s p r o p e n s i t y t o e x p e r i e n c e f l a r e - u p s . More r e c e n t l y , 
c l a i m a n t had f l a r e - u p s o f symptoms i n J u l y 1986 and i n March, May, and June 
1988. E x a m i n i n g d o c t o r s c o n t i n u e d t o o p i n e t h a t c l a i m a n t w o u ld e x p e r i e n c e 
f l a r e - u p s i f she c o n t i n u e d i n her r e g u l a r work. 

T h i s h i s t o r y was a v a i l a b l e t o t h e e v a l u a t o r a t t h e t i m e o f t h e l a s t 
arrangement o f compensation. T h e r e f o r e , t h e l a s t arrangement o f compensation 
a n t i c i p a t e d f u t u r e p e r i o d s o f waxing and waning. 

Whether t h e C u r r e n t E x a c e r b a t i o n i s G r e a t e r t h a n A n t i c i p a t e d 

C l a i m a n t ' s c u r r e n t f l a r e - u p i s n o t g r e a t e r t h a n t h o s e a n t i c i p a t e d . A f t e r 
each o f c l a i m a n t ' s p r i o r f l a r e - u p s , she was r e s t r i c t e d f r o m work r e q u i r i n g 
r e p e t i t i v e o verhead r e a c h i n g . That i s a l s o t h e case w i t h t h e p r e s e n t f l a r e - u p . 
T h i s degree o f r e s t r i c t i o n i s p r e c i s e l y what was a n t i c i p a t e d by Drs. W i l d , 
Goodwin and C o l v i l l e . As a r e s u l t , c l a i m a n t has n o t shown t h a t h e r p e r i o d s o f 
f l a r e - u p a r e i n excess o f t h a t a n t i c i p a t e d by t h e p r i o r award. 

Whether t h e E x a c e r b a t i o n R e s u l t e d i n 14 Days o f T o t a l D i s a b i l i t v / I n p a t i e n t 
H o s p i t a l i z a t i o n 

A l t e r n a t i v e l y , c l a i m a n t may prove a g g r a v a t i o n by e s t a b l i s h i n g t h a t t h e 
e x a c e r b a t i o n s r e s u l t e d i n i n p a t i e n t h o s p i t a l i z a t i o n o r 14 days o f t o t a l d i s a b i l 
i t y . See Gwynn v. SAIF, supra; K u r t E. K r a i , 42 Van N a t t a 129 ( 1 9 9 0 ) . C l a i m a n t 
had no i n p a t i e n t h o s p i t a l i z a t i o n and no t o t a l d i s a b i l i t y . Thus, she has n o t 
e s t a b l i s h e d a w o r s e n i n g as a m a t t e r o f law. 

C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d a compensable 
w o r s e n i n g s i n c e t h e l a s t arrangement o f compensation. A c c o r d i n g l y , we a f f i r m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 10, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
GLADYS B. BRITTON, Claimant 

WCB Case No. 88-14442 
ORDER ON REVIEW 

H. Adunni Warren, Cl a i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Seymour's o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r a m e n t a l s t r e s s c o n d i t i o n . The employer c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e o r d e r t h a t assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an a l l e g e d 
u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y 
f e e s . We a f f i r m i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

We adopt t h e "Conclusions and O p i n i o n " as s e t f o r t h i n t h e Referee's o r d e r 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The Referee concl u d e d t h a t c l a i m a n t ' s m e n t a l s t r e s s c l a i m was n o t compens
a b l e . The b a s i s f o r t h e Referee's d e c i s i o n was t h a t he f o u n d t h a t c l a i m a n t ' s 
p e r c e p t i o n s o f what happened, and what a c t u a l l y happened, were two d i f f e r e n t 
t h i n g s . I m p l i c i t i n h i s d e c i s i o n i s t h e f i n d i n g t h a t t h e c o r r e c t i v e a c t i o n s 
t a k e n by c l a i m a n t ' s s u p e r v i s o r were r e a s o n a b l e . We agree, and a f f i r m t h a t 
a s p e c t o f t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 

C l a i m a n t must pr o v e t h a t she has a mental d i s o r d e r w i t h a d i a g n o s i s t h a t 
i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community, and t h a t t h e 
ev e n t s w h i c h a r e t h e source o f her s t r e s s e x i s t i n "a r e a l and o b j e c t i v e sense." 
ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) & ORS 656 . 8 0 2 ( 2 ) ( a ) & ( c ) . Moreover, she must p r o v e by c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t her c o n d i t i o n arose o u t o f and i n t h e c o u r s e o f her 
employment. ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . To e s t a b l i s h t h a t her c o n d i t i o n a r o s e o u t o f 
and i n t h e course o f her employment, c l a i m a n t must pr o v e by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t h er work exposure was a m a t e r i a l cause o f her c o n d i t i o n . Deborah 
Andersen, 42 Van N a t t a 513 (1 9 9 0 ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 
( 1 9 8 9 ) ; E l l e n L. Cr a w f o r d , 41 Van N a t t a 1257 (1 9 8 9 ) . 

Here, c l a i m a n t has n o t shown t h a t her s t r e s s was m a t e r i a l l y caused by work 
r e l a t e d e v e n t s t h a t e x i s t e d i n a r e a l and o b j e c t i v e sense. A l t h o u g h some o f t h e 
s t r e s s - c a u s i n g c o n d i t i o n s were r e a l , o t h e r s were e i t h e r i m a g i n e d o r g r o s s l y 
e x a g g e r a t e d . The Referee found, and we agree, t h a t most o f c l a i m a n t ' s s t r e s s 
r e s u l t e d p r i m a r i l y from c l a i m a n t ' s p e r c e p t i o n o f t h e way she was t r e a t e d by her 
s u p e r v i s o r . I t was c l a i m a n t ' s b e l i e f t h a t her s u p e r v i s o r was s u b j e c t i n g h er t o 
harassment and e x c e s s i v e s u p e r v i s i o n i n t h a t t h e s u p e r v i s o r was " n i t - p i c k i n g . " 
However, t h e i n c i d e n t s and even t s r e l a t e d by c l a i m a n t t o s u p p o r t t h i s b e l i e f a r e 
unfounded. 

As an example, c l a i m a n t t e s t i f i e d t h a t t h e p r e c i p i t a t i n g e v e n t t o f i l i n g 
t h e c l a i m was an i n c i d e n t whereby t h e s u p e r v i s o r c r e a t e d a " v i s u a l rumpus" i n a 
h o s p i t a l h a l l w a y w h i c h i n v o l v e d t h e s u p e r v i s o r f l i n g i n g o b j e c t s o f f a n o t h e r 
employee's housekeeping c a r t , as w e l l as speaking h a r s h l y t o t h e same co-
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employee t o t h e p o i n t he was reduced t o p h y s i c a l t e a r s . C l a i m a n t went on t o 
d e s c r i b e t h a t a p h y s i c i a n asked her t o i n t e r v e n e , and c l a i m a n t a t t e m p t e d t o do 
so. S h o r t l y t h e r e a f t e r , c o n f r o n t a t i o n between c l a i m a n t and t h e s u p e r v i s o r i n a 
" c h u t e " room t o o k p l a c e . 

However, t h e s u p e r v i s o r ' s t e s t i m o n y was i n d i r e c t c o n t r a d i c t i o n t o 
c l a i m a n t ' s n a r r a t i v e a c c o u n t . A d d i t i o n a l l y , t h e t e s t i m o n y o f t h e co-employee 
d i d n o t c o r r o b o r a t e c l a i m a n t ' s v e r s i o n on any p o i n t accept t h e f a c t t h a t t h e 
s u p e r v i s o r d i d remove an open pack e t o f paper t o w e l s and p l a c e d them i n a t r a s h 
can i n o r d e r t o comply w i t h f e d e r a l h e a l t h r e g u l a t i o n s . And f i n a l l y , a l t h o u g h 
c l a i m a n t t e s t i f i e d t o an a d d i t i o n a l w i t n e s s t o t h i s e v e n t , a p h y s i c i a n who was 
p r e s e n t i n t h e h a l l w a y a t t h e t i m e , t h i s w i t n e s s was n o t produced. We a r e n o t 
persuaded t h a t t h e e v e n t s and c o n d i t i o n s o f c l a i m a n t ' s employment w h i c h she con
t e n d s o c c u r r e d and produced s t r e s s o c c u r r e d as r e l a t e d by c l a i m a n t , and t h u s , 
e x i s t i n "a r e a l and o b j e c t i v e sense." 

A d d i t i o n a l l y , we f i n d no evidence t h a t t h e s u p e r v i s o r ' s a c t i o n s w i t h r e 
g a r d t o c l a i m a n t were a n y t h i n g b u t r e a s o n a b l e c o r r e c t i v e a c t i o n s by h e r s u p e r v i 
s o r . The s u p e r v i s o r r e p e a t e d l y and p e r s u a s i v e l y t e s t i f i e d t h a t she o n l y p o i n t e d 
o u t t o c l a i m a n t work t h a t needed t o be done on t h e f l o o r f o r w h i c h c l a i m a n t was 
r e s p o n s i b l e f o r c l e a n i n g . Other t h a n c l a i m a n t ' s t e s t i m o n y , t h e r e was no e v i 
dence o f t h e s u p e r v i s o r p u b l i c l y d i s c i p l i n i n g c l a i m a n t . T h e r e f o r e , we f u r t h e r 
f i n d t h e c o n d u c t o f t h e employer t o r e p r e s e n t r e a s o n a b l e c o r r e c t i v e a c t i o n s . 
ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 

A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h by c l e a r and c o n v i n c i n g e v i 
dence t h a t her work a c t i v i t i e s and exposures were a m a t e r i a l c o n t r i b u t i n g cause 
o f her m e n t a l s t r e s s c o n d i t i o n . 

A t t o r n e y Fees 

The R e f e r e e a l s o c o n c l u d e d t h a t t h e d e n i a l i s s u e d by t h e employer was un
r e a s o n a b l e , d e s p i t e h i s u l t i m a t e r u l i n g t h a t t h e c l a i m was n o t compensable. 
C o n s e q u e n t l y , t h e R eferee assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e . ORS 
6 5 6 . 2 6 2 ( 1 0 ) . The Referee reasoned t h a t a t t h e t i m e t h e d e n i a l was i s s u e d t h e 
f a c t s a v a i l a b l e t o t h e c l a i m s a d j u s t e r i n d i c a t e d a compensable c l a i m . We d i s 
a gree. 

The s u p e r v i s o r ' s d e s c r i p t i o n o f t h e June 29, 1988 i n c i d e n t on t h e 801 r e 
f u t e d c l a i m a n t ' s v e r s i o n o f e v e n t s . T h e r e f o r e , t h e employer c o u l d have assumed 
t h a t t h e h i s t o r y c l a i m a n t p r o v i d e d t o Dr. Denker was i n a c c u r a t e as w e l l , and 
t h a t any r e s u l t i n g d i a g n o s i s and i n f e r e n c e o f c a u s a t i o n was l i k e w i s e u n r e l i a b l e . 
The 827 s u b m i t t e d by Dr. Denker does n o t r e l a t e c a u s a t i o n o f c l a i m a n t ' s d i a g 
nosed s t r e s s syndrome. And Dr. Denker's c h a r t n o t e o f J u l y 1, 1988 was n o t r e 
c e i v e d by t h e employer u n t i l J u l y 25, 1988, a f t e r t h e d e n i a l had i s s u e d . Thus, 
t h e t o t a l i t y o f t h e e v i d e n c e i n p o s s e s s i o n o f t h e employer a t t h e t i m e i t i s s u e d 
t h e d e n i a l f o r c l a i m a n t ' s s t r e s s c o n d i t i o n was s u f f i c i e n t t o r a i s e a l e g i t i m a t e 
doubt as t h e c o m p e n s a b i l i t y o f t h e c l a i m . As l o n g as an employer has a l e g i t i 
mate doubt o f i t s l i a b i l i t y , i t s conduct i s n o t u n r e a s o n a b l e . N o r q a r d v. 
R a w l i n s o n s , 30 Or App 999, 1003 ( 1 9 7 7 ) . A c c o r d i n g l y , we do n o t f i n d t h a t 
i s s u a n c e o f t h e employer's d e n i a l t o be unreasonable. 

Even assuming t h a t we agree t h a t t h e employer's conduct i n d e n y i n g 
c l a i m a n t ' s m e n t a l s t r e s s c l a i m was unreasonable, w h i c h we do n o t , c l a i m a n t i s 
n o t e n t i t l e d t o a t t o r n e y f e e s . Here, we have found t h e m e n t a l s t r e s s c l a i m non-
compensable. T h e r e f o r e , t h e r e has been no unreasonable r e s i s t a n c e t o t h e pay
ment o f compensation. Thus, no a t t o r n e y fees may be assessed. See E l l i s v. 
M c C a l l I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e . 41 Van N a t t a 1774 ( 1 9 8 9 ) . 
That p o r t i o n o f t h e Referee's o r d e r which awarded a t t o r n e y f e e s i s r e v e r s e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d M a r c h 2 7 , 1989, i s a f f i r m e d i n p a r t , a n d r e 
v e r s e d i n p a r t . The R e f e r e e ' s a w a r d o f a $1,500 p e n a l t y - r e l a t e d a t t o r n e y f e e t o 
c l a i m a n t ' s c o u n s e l i s r e v e r s e d . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

J u l y 10, 1990 C i t e as 42 Van N a t t a 1557 ( 1 9 9 0 ) 

I n t h e M a t t e r o f , t h e C o m p e n s a t i o n o f 
DEBBIE L . BROWN, C l a i m a n t 

WCB Case No. 88-19187 
ORDER ON REVIEW 

M a l a g o n , e t a l . , C l a i m a n t A t t o r n e y s 
H. Thomas A n d e r s e n ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members H o w e l l a n d P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e L i v e s l e y ' s o r d e r w h i c h a f f i r m e d a 
D e t e r m i n a t i o n O r d e r a w a r d i n g no a d d i t i o n a l s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r 
c l a i m a n t ' s l e f t k n e e c o n d i t i o n o v e r a p r e v i o u s D e t e r m i n a t i o n O r d e r a n d S t i p u 
l a t e d O r d e r a w a r d t o t a l l i n g 30 p e r c e n t (45 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l 
i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f p e r m a n e n t d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

F l e x i o n i n c l a i m a n t ' s k n e e was t o 143 d e g r e e s . 

C l a i m a n t s u f f e r s d i s a b l i n g p a i n due t o h e r c o m p e n s a b l e k n e e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The B o a r d a f f i r m s t h e R e f e r e e w i t h t h e f o l l o w i n g c o mments. 

A f t e r t h e r e o p e n i n g o f a c l a i m f o r a n a g g r a v a t i o n , c l a i m a n t m u s t 
d e m o n s t r a t e a w o r s e n i n g o f t h e c o n d i t i o n i n o r d e r t o be a w a r d e d a d d i t i o n a l p e r 
m a n e n t d i s a b i l i t y . S t e p p v . SA I F , 78 Or App 438 ( 1 9 8 6 ) . 

A s s u m i n g t h a t c l a i m a n t ' s k n e e i s w o r s e , we a r e r e q u i r e d b y l a w t o r a t e 
u n d e r t h e " s t a n d a r d s . " I n t h i s c a s e , t h e " s t a n d a r d s " a d o p t e d e f f e c t i v e J u l y 1 , 
19 8 8 , ( f o r m e r OAR 4 3 6 - 3 5 - 0 0 1 e t s e a ) , as amended b y t e m p o r a r y r u l e s e f f e c t i v e 
A u g u s t 1 9 , 1 9 8 8 , a p p l y t o t h e r a t i n g o f c l a i m a n t ' s p e r m a n e n t p a r t i a l d i s a b i l i t y . 
F o r m e r OAR 4 3 6 - 3 5 - 0 1 0 t h r o u g h 4 36-35-260 a p p l y t o t h e r a t i n g o f s c h e d u l e d p e r m a 
n e n t p a r t i a l d i s a b i l i t i e s . F o r m e r OAR 4 3 6 - 3 5 - 0 1 0 ( 1 ) . 

We n o t e t h a t c l a i m a n t h a s 143 d e g r e e s o f r e t a i n e d f l e x i o n o f h e r l e f t 
k n e e . A c c o r d i n g l y , s h e i s e n t i t l e d t o an a w a r d o f 1.7 p e r c e n t d i s a b i l i t y f o r 
l o s s o f u s e o r f u n c t i o n o f h e r l e f t k n e e . 

A d d i t i o n a l l y , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a n a w a r d o f 10-
p e r c e n t d i s a b i l i t y f o r d i s a b l i n g p a i n . See D a n i e l A l i r e , 4 1 Van N a t t a 752 
( 1 9 8 9 ) . 

C o m b i n i n g t h e 1.7 p e r c e n t d i s a b i l i t y f o r l o s s o f f l e x i o n o f t h e k n e e 
w i t h t h e 10 p e r c e n t v a l u e f o r d i s a b l i n g p a i n , we a r r i v e a t 11.5 ( r o u n d e d t o t h e 



D e b b i e L. B r o w n , 42 Van N a t t a 1S57 ( 1 9 9 0 1 1558 

n e a r e s t l / 1 0 t h ) . T h a t f i g u r e i s r o u n d e d u p w a r d t o t h e n e x t w h o l e n u m b e r f o r a 
t o t a l o f 12 p e r c e n t d i s a b i l i t y . 

C l a i m a n t h a s p r e v i o u s l y r e c e i v e d an a w a r d u n d e r t h e g u i d e l i n e s o f . 3 0 
p e r c e n t ( 4 5 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h e r l e f t k n e e c o n d i t i o n . 
We do n o t f i n d t h a t c l a i m a n t h a s met h e r b u r d e n , b y c l e a r a n d c o n v i n c i n g e v i 
d e n c e , o f s h o w i n g t h a t s h e has l o s t g r e a t e r t h a n 30 p e r c e n t o f t h e u s e a n d 
f u n c t i o n o f h e r l e f t k n e e . A c c o r d i n g l y , t h e D e t e r m i n a t i o n O r d e r i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3, 1989 i s a f f i r m e d . 

J u l y 1 0 , 1990 C i t e as 42 Van N a t t a 1 558 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
VERA A. GRAY, C l a i m a n t 

WCB Case Nos. 88-14728 & 88-05923 
ORDER OF ABATEMENT 

G e o r g e W. S o h l , C l a i m a n t A t t o r n e y 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

C l a i m a n t h a s s u b m i t t e d a l e t t e r i n r e s p o n s e t o o u r J u n e 1 1 , 1990 O r d e r o n 
R e v i e w t h a t r e v e r s e d a R e f e r e e ' s o r d e r w h i c h h a d s e t a s i d e t h e i n s u r e r ' s a g g r a 
v a t i o n d e n i a l . A s s e r t i n g t h a t s h e w i s h e s t o " c o n t i n u e t h e f i g h t " , c l a i m a n t 
s e e k s a " c o n t i n u a n c e " t o e n a b l e h e r t o c o n s u l t f u l l y w i t h h e r c o u n s e l . U n d e r 
t h e s e c i r c u m s t a n c e s , we t r e a t s u c h a s u b m i s s i o n as a m o t i o n f o r r e c o n s i d e r a t i o n . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n a n d t o p r e s e r v e 
t h e p a r t i e s ' r i g h t s o f a p p e a l , we a b a t e a n d w i t h d r a w o u r J u n e 1 1 , 1990 o r d e r . A 
c o p y o f c l a i m a n t ' s l e t t e r i s b e i n g p r o v i d e d t o t h e i n s u r e r , who i s r e q u e s t e d t o 
f i l e a r e s p o n s e t o t h e m o t i o n w i t h i n t e n d a y s . T h e r e a f t e r , we s h a l l t a k e t h i s 
m a t t e r u n d e r a d v i s e m e n t . 

I T I S SO ORDERED. 

J u l y 1 0 , 1990 C i t e as 42 Van N a t t a 1 558 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
LINDA J . HASSLEN, C l a i m a n t 

WCB Case No. 88-20402 
ORDER ON REVIEW 

W e l c h , e t a l . , C l a i m a n t A t t o r n e y s 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members S p e e r a n d H o w e l l . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e S c h u l t z ' o r d e r 
w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l s o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a c u t e 
l u m b a r s t r a i n ; a n d ( 2 ) a s s e s s e d a p e n a l t y a n d a s s o c i a t e d a t t o r n e y f e e f o r i t s 
a l l e g e d u n r e a s o n a b l e d e n i a l s . On r e v i e w t h e i s s u e s a r e c o m p e n s a b i l i t y a n d 
p e n a l t i e s a n d a t t o r n e y f e e s . 

We r e v i e w d e n o v o a n d , f o r r e a s o n s d i f f e r e n t f r o m t h o s e s t a t e d i n t h e 
R e f e r e e ' s o r d e r , a f f i r m t h e R e f e r e e . 
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FINDINGS OF FACT 

1559 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " a n d make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g . The e m p l o y e r ' s d e n i a l s d a t e d O c t o b e r 2 5 , 1988 a n d November 15, 
19 8 8 , a r e p r o s p e c t i v e d e n i a l s . ( E x s . 4 2 , 4 4 A ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e t h e e m p l o y e r ' s d e n i a l s , c o n c l u d i n g t h a t t h e em
p l o y e r ' s d e n i a l s a r e " b a c k - u p " d e n i a l s u n d e r Bauman v . S A I F , 295 Or 788 ( 1 9 8 3 ) , 
a n d t h a t c l a i m a n t ' s c o m p e n s a b l e i n j u r y i s a m a t e r i a l f a c t o r i n h e r c u r r e n t n e e d 
f o r m e d i c a l t r e a t m e n t . A l t h o u g h we a g r e e t h a t t h e e m p l o y e r ' s d e n i a l m u s t b e s e t 
a s i d e , we do s o w i t h o u t r e a c h i n g t h e m e r i t s . 

An e m p l o y e r may n o t p r o s p e c t i v e l y d e n y m e d i c a l s e r v i c e s . See 
ORS 6 5 6 . 2 4 5 ( 1 ) ; E v a n i t e F i b e r C o r p . v . S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . H e r e , 
t h e e m p l o y e r ' s O c t o b e r 2 5 , 1988 d e n i a l r e a d s , i n r e l e v a n t p a r t : 

" M e d i c a l t r e a t m e n t n eeds f o r y o u r c u r r e n t c o n d i t i o n 
s h o u l d more a p p r o p r i a t e l y be p r o v i d e d u n d e r a n y g r o u p 
h e a l t h i n s u r a n c e y o u may h a v e . " ( E x . 4 2 ) . 

The November 15, 1988 d e n i a l r e a d s , i n r e l e v a n t p a r t : 

"The e m p l o y e r m u s t r e s p e c t f u l l y d e n y r e s p o n s i b i l i t y f o r 
y o u r c u r r e n t t r e a t m e n t n eeds a n d / o r a n y d i s a b i l i t y a s 
c o m p e n s a b l y r e l a t e d t o t h i s i n j u r y o r y o u r w o r k a c t i v 
i t y a t t h e e m p l o y e r . " ( E x . 4 4 A ) . 

B o t h t h e s e d e n i a l s a r e p r o s p e c t i v e i n n a t u r e . N e i t h e r i s a d d r e s s e d t o 
s p e c i f i c m e d i c a l s e r v i c e s r e n d e r e d o r c l a i m e d . I t a p p e a r s t h a t t h e e m p l o y e r has 
a c c e p t e d a l l m e d i c a l s e r v i c e c l a i m s f i l e d t h r o u g h O c t o b e r 2 5 , 1988 a n d t h e d e 
n i a l s s i m p l y p u r p o r t t o d e n y any and a l l f u t u r e m e d i c a l b e n e f i t s . A c c o r d i n g l y , 
t h e y s h a l l b e s e t a s i d e . 

ORDER 

The o r d e r o f t h e R e f e r e e , d a t e d M a r c h 3 1 , 1 9 8 9 , i s a f f i r m e d . F o r s e r 
v i c e s o n r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s u u e , c l a i m a n t ' s a t t o r n e y i s 
a w a r d e d a n a s s e s s e d f e e o f $700, t o be p a i d b y t h e e m p l o y e r . 

J u l y 1 0 , 1990 C i t e as 42 Van N a t t a 1559 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RONALD HAWKINS, C l a i m a n t 
WCB Case No. 88-19698 

ORDER ON REVIEW 
V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 

S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members S p e e r a nd H o w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e P o d n a r ' s o r d e r 
w h i c h f o u n d t h a t c l a i m a n t was a s u b j e c t w o r k e r . On r e v i e w , t h e i s s u e i s s u b j e c 
t i v i t y . We a f f i r m . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s " F i n d i n g s " . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was an e m p l o y e a n d h i s i n j u r y was 
c o m p e n s a b l e u n d e r w o r k e r s ' c o m p e n s a t i o n l a w . We a g r e e t h a t c l a i m a n t was an 
e m p l o y e a n d we b a s e o u r c o n c l u s i o n o n t h e f o l l o w i n g r e a s o n i n g . 

The t e s t f o r d e t e r m i n i n g who i s a s u b j e c t w o r k e r w i t h i n t h e m e a n i n g o f 
t h e W o r k e r s ' C o m p e n s a t i o n A c t i s t h e e m p l o y e r ' s r i g h t t o c o n t r o l t h e p e r f o r m a n c e 
o f t h e s e r v i c e s . ORS 6 5 6 . 0 0 5 ( 1 3 ) a n d ( 2 7 ) . The f a c t o r s t o be c o n s i d e r e d u n d e r 
t h e t r a d i t i o n a l t e s t o f t h e r i g h t t o c o n t r o l i n c l u d e : ( 1 ) d i r e c t e v i d e n c e o f 
t h e r i g h t t o o r t h e e x e r c i s e o f , c o n t r o l ; ( 2 ) t h e m e t h o d o f p a y m e n t ; ( 3 ) t h e 
f u r n i s h i n g o f e q u i p m e n t ; a n d ( 4 ) t h e r i g h t t o f i r e a t w i l l w i t h o u t l i a b i l i t y . 
Woody v . W a i b e l , 276 Or 189 ( 1 9 7 6 ) . 

E v i d e n c e o f a c t u a l c o n t r o l s u p p o r t s a f i n d i n g o f ' a n e m p l o y e r - e m p l o y e 
r e l a t i o n s h i p . H o w e v e r , a b s e n c e o f e v i d e n c e o f t h e a c t u a l e x e r c i s e o f c o n t r o l 
d o e s n o t r e q u i r e a n i n d e p e n d e n t c o n t r a c t o r f i n d i n g . 

I n t h e p r e s e n t c a s e , t h e e m p l o y e r i n s p e c t e d t h e p r o j e c t a n d was 
p r e s e n t d u r i n g much o f t h e c o n s t r u c t i o n . He w e n t o v e r b l u e p r i n t s w i t h c l a i m a n t 
a n d i n s t r u c t e d c l a i m a n t t o make c h a n g e s when t h e y w e r e r e q u i r e d . When c l a i m a n t 
n e e d e d m a t e r i a l s , he made a l i s t a n d s u b m i t t e d i t t o t h e e m p l o y e r , who p u r c h a s e d 
t h e m a t e r i a l s . A l t h o u g h t h e e m p l o y e r was n o t p r e s e n t t o o v e r s e e a l l d e t a i l s o f 
t h e w o r k , we c o n c l u d e t h a t he b o t h e x e r c i s e d c o n t r o l a n d h a d t h e r i g h t t o c o n 
t r o l c l a i m a n t ' s s e r v i c e s . 

C l a i m a n t e a r n e d $150 p e r d a y and was p a i d a t o t a l o f $500 e v e r y t w o 
w e e k s . H o u r l y wages a r e e v i d e n c e o f an e m p l o y e r / e m p l o y e r e l a t i o n s h i p . B e r n a r d s 
v . W r i g h t , 93 Or App 192 ( 1 9 8 8 ) . Payment on a c o n t i n u i n g b a s i s s u g g e s t s e m p l o y e 
s t a t u s r a t h e r t h a n i n d e p e n d e n t c o n t r a c t o r s t a t u s . See e . g . Henn v . S A I F , 60 Or 
App 5 8 7 , 592 ( 1 9 8 2 ) . 

A l t h o u g h c l a i m a n t p r o v i d e d h i s own t r u c k a n d some o f h i s own t o o l s , he 
a l s o u s e d t o o l s s u p p l i e d b y t h e e m p l o y e r . C l a i m a n t s u p p l i e d a v a r i e t y o f s m a l l 
h a n d t o o l s , s u c h as a d r i l l a nd hammer, b u t he u s e d t h e e m p l o y e r ' s w e l d e r , dump 
t r u c k , s c o o p t r a c t o r , b r o o m s a n d s h o v e l s and a d d i t i o n a l s m a l l t o o l s . 

F i n a l l y , t h e e m p l o y e r a n d c l a i m a n t h a d a v e r b a l a g r e e m e n t i n r e g a r d t o 
t h e c o n s t r u c t i o n p r o j e c t . The e m p l o y e r t e s t i f i e d t h a t , a f t e r t h e i n j u r y , he 
c o n t i n u e d t o k e e p c l a i m a n t o n t h e p a y r o l l a l t h o u g h he was n o t r e q u i r e d t o d o s o . 
We c o n c l u d e t h a t , u n d e r t h e c i r c u m s t a n c e s , t h e e m p l o y e r c o u l d t e r m i n a t e 
c l a i m a n t ' s e m p l o y m e n t w i t h o u t l i a b i l i t y , a f a c t o r t h a t s u p p o r t s a f i n d i n g o f 
e m p l o y e r a t h e r t h a n i n d e p e n d e n t c o n t r a c t o r . 

The e m p l o y e r ' s e x e r c i s e o f c o n t r o l o v e r c l a i m a n t , h i s r i g h t t o c o n t r o l 
c l a i m a n t ' s w o r k , p a y m e n t o f wages, e m p l o y e r ' s p r o v i s i o n o f some t o o l s a n d a l l 
m a t e r i a l s a n d t h e e m p l o y e r ' s a b i l i t y t o t e r m i n a t e c l a i m a n t ' s e m p l o y m e n t w i t h o u t 
l i a b i l i t y a r e a l l f a c t o r s i n d i c a t i v e o f e m p l o y e s t a t u s . We t h e r e f o r e c o n c l u d e 
t h a t t h e R e f e r e e c o r r e c t l y f o u n d t h a t c l a i m a n t was a s u b j e c t w o r k e r w i t h i n t h e 
m e a n i n g o f t h e W o r k e r s ' C o m p e n s a t i o n A c t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 13, 1989 i s a f f i r m e d . F o r s e r v i c e s o n 
r e v i e w , c l a i m a n t ' s c o u n s e l i s a w a r d e d an a s s e s s e d f e e o f $ 8 7 0 , p a y a b l e b y t h e 
i n s u r e r . 



J u l y 1 0 , 1990 C i t e as 42 Van N a t t a 1 5 6 1 ( 1 9 9 0 ) 1 5 6 1 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DAVID E . LINDSEY, C l a i m a n t 

WCB Case No. 88-20076 
ORDER ON REVIEW 

M e r r i l l S c h n e i d e r , C l a i m a n t A t t o r n e y 
S h e l l y K. M c l n t y r e ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members H o w e l l a n d P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e K n a p p ' s o r d e r 
t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s l o w b a c k i n j u r y c l a i m was n o t p r e m a t u r e l y 
c l o s e d ; a n d ( 2 ) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d f o r 
h i s l o w b a c k c o n d i t i o n f r o m 7 p e r c e n t ( 2 2 . 4 d e g r e e s ) , as a w a r d e d b y D e t e r m i n a 
t i o n O r d e r , t o 10 p e r c e n t (32 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e p r e m a t u r e 
c l o s u r e a n d , a l t e r n a t i v e l y , e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s " F i n d i n g s o f F a c t , " w i t h t h e e x c e p t i o n 
o f t h e f i n d i n g o f a l i f t i n g l i m i t o f 15 p o u n d s . We f i n d t h a t c l a i m a n t h a s a 
l i f t i n g c a p a b i l i t y o f b e t w e e n 25 a n d 50 p o u n d s . (See E x s . 4D-3, 1 0 - 1 - 2 , 1 1 - 1 , 
13 - 7 , 1 6 - 1 , T r . 1 3 ) . 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s " C o n c l u s i o n s o f Law a n d O p i n i o n " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t c o n t e n d s t h a t h i s a d a p t a b i l i t y f a c t o r s h o u l d b e + 4 , i n t h e 
l i g h t c a t e g o r y . We d i s a g r e e . H i s a d a p t a b i l i t y f a c t o r i s d e p e n d e n t u p o n h i s 
p h y s i c a l c a p a c i t y t o l i f t . F o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) . As we h a v e f o u n d a b o v e , 
c l a i m a n t c a n l i f t b e t w e e n 25 and 50 p o u n d s , p l a c i n g h i m i n t h e medium o r h e a v y 
c a t e g o r y . 

The R e f e r e e a v e r a g e d t h e medium a n d l i g h t a d a p t a b i l i t y v a l u e s , + 1 a n d 
+4 , b e c a u s e o f c l a i m a n t ' s d i f f i c u l t y w i t h c o n t i n u e d b a c k u s a g e a n d p r o l o n g e d 
p o s i t i o n s . H o w e v e r , t h a t v e r s i o n o f t h e r u l e a p p l i c a b l e h e r e p r o v i d e s f o r a v e r 
a g i n g o n l y when t h e w o r k e r ' s p h y s i c a l c a p a c i t y , m e a s u r e d b y h i s l i f t i n g c a p a b i l 
i t i e s , f a l l s b e t w e e n t w o c a t e g o r i e s . Id. I n t h i s c a s e , a v e r a g i n g h a s no i m p a c t 
b e c a u s e t h e v a l u e a s s i g n e d f o r b o t h t h e medium a n d h e a v y c a t e g o r i e s i s + 1 . 

C l a i m a n t a l s o c o n t e n d s t h a t he e x p e r i e n c e s d i s a b l i n g p a i n . He a r g u e s 
t h a t h e h a s p r o v e n s u c h p a i n b y c l e a r a nd c o n v i n c i n g e v i d e n c e . C l a i m a n t n e e d 
n o t m e e t s u c h a b u r d e n . A l l f a c t f i n d i n g u n d e r t h e s t a n d a r d s i s made u p o n a p r e 
p o n d e r a n c e o f t h e e v i d e n c e . M i c h e l l e G r i f f i t h , 40 Van N a t t a 2 0 8 6 , 2089 ( 1 9 8 8 ) . 
D i s a b l i n g p a i n may be c o n s i d e r e d i n d e t e r m i n i n g p e r m a n e n t d i s a b i l i t y u n d e r f o r 
mer OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) , when i t r e s u l t s i n l o s s o f u s e o r f u n c t i o n . C l a i m a n t 
t e s t i f i e d t h a t he s u f f e r s c o n s t a n t b a c k p a i n , w h i c h l i m i t s h i s a b i l i t y t o s t a n d , 
s i t a n d w a l k . ( T r . 1 7 - 1 9 ; see a l s o , Ex. 7 - 3 ) . Based o n h i s t e s t i m o n y , we c o n 
c l u d e t h a t he h a s p r o v e n an a d d i t i o n a l 3 p e r c e n t i m p a i r m e n t , d u e t o h i s d i s 
a b l i n g p a i n . See D a n i e l M. A l i r e , 4 1 Van N a t t a 752 ( 1 9 8 9 ) . 

I m p a i r m e n t 

The r a t i n g s f o r c l a i m a n t ' s m u l t i p l e r e s i d u a l s a r e c o m b i n e d f o r a . . t o t a l 
b o d y p a r t r a t i n g . F o r m e r OAR 4 3 6 - 3 5 - 3 6 0 ( 1 1 ) . When, a s h e r e , i m p a i r m e n t r e s u l t s 
f r o m d i s a b l i n g p a i n , t h e p a i n i m p a i r m e n t v a l u e i s c o m b i n e d w i t h o t h e r b o d y p a r t 
i m p a i r m e n t v a l u e s . The 5 p e r c e n t i m p a i r m e n t v a l u e f o r a d i s c l e s i o n a n d r e d u c e d 
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e x t e n s i o n i s c o m b i n e d w i t h t h e 3 p e r c e n t v a l u e f o r d i s a b l i n g p a i n f o r a t o t a l 
i m p a i r m e n t o f 7.85 p e r c e n t . I d . 

C a l c u l a t i o n o f S t a n d a r d s D i s a b i l i t y 

The v a l u e f o r age i s a d d e d t o t h e t o t a l f o r e d u c a t i o n . ( 0 + 2 = 2 ) . T h i s 
sum i s m u l t i p l i e d b y t h e v a l u e f o r a d a p t a b i l i t y . ( 2 X 1 = 2 ) . T h i s p r o d u c t i s t h e n 
a d d e d t o t h e t o t a l i m p a i r m e n t v a l u e ( 7 . 8 5 ) t o r e a c h t h e e x t e n t o f d i s a b i l i t y . 
( 9 . 8 5 ) . T h i s number i s r o u n d e d t o t h e n e x t h i g h e r w h o l e number. F o r m e r 
OAR 4 3 6 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s t o t a l d i s a b i l i t y u n d e r t h e s t a n d a r d s i s 10 p e r 
c e n t , a s d e t e r m i n e d b y t h e R e f e r e e . 

The R e f e r e e f o u n d no c l e a r a n d c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s 
d e g r e e o f i m p a i r m e n t i s g r e a t e r t h a n i n d i c a t e d b y t h e s t a n d a r d s . We a g r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d M a r c h 17, 1989 i s a f f i r m e d . 

J u l y 1 0 , 1990 C i t e as 42 Van N a t t a 1562 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
SHARON E . MACK, C l a i m a n t 
WCB Case No. 89-03883 

ORDER ON REVIEW (REMANDING) 
B u r t , e t a l . , C l a i m a n t A t t o r n e y s 

B o t t i n i , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members M y e r s a nd C u s h i n g . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H o w e l l ' s o r d e r w h i c h d i s m i s s e d h e r r e 
q u e s t f o r h e a r i n g a s b a r r e d u n d e r t h e d o c t r i n e o f r e s j u d i c a t a . On r e v i e w , t h e 
i s s u e i s w h e t h e r c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a n e c k c o n d i t i o n i s b a r r e d b y 
t h e d o c t r i n e o f r e s j u d i c a t a . We r e v e r s e a nd re m a n d . 

FINDINGS OF FACT 

On A u g u s t 2 1 , 1 9 8 5 , c l a i m a n t f i l e d a c l a i m a l l e g i n g t h a t o n A u g u s t 1 5, 
1985 s h e i n j u r e d h e r . " b a c k , l e g s , n e c k a n d a n k l e s " w h i l e w o r k i n g o n a b e l t p i c k 
i n g b e a n s . I n t h e d e s c r i p t i o n o f i n j u r y , c l a i m a n t w r o t e " g o t b a c k a n d n e c k p a i n 
a n d l e g s a c k e d ( s i c ) , a n k l e s s t a r t i n g s w e l l i n g . " D r . A z h a r i n i t i a l l y saw 
c l a i m a n t f o r t h e s e c o m p l a i n t s . However, o v e r t h e n e x t s e v e r a l m o n t h s , c l a i m 
a n t ' s s ymptoms a n d t r e a t m e n t f o c u s e d o n t h e l o w b a c k . I n December 1 9 8 5 , D r . 
A z h a r d i d n o t e t h a t c l a i m a n t h a d i n j u r e d b o t h h e r l o w b a c k a n d h e r n e c k . 

On J a n u a r y 1 3 , 1 9 8 6 , t h e e m p l o y e r ' s p r o c e s s i n g a g e n t i s s u e d a d e n i a l o f 
t h e c l a i m . The p a r t i e s a g r e e t h a t t h e d e n i a l was i n t e n d e d t o d e n y b o t h t h e n e c k 
a n d t h e l o w b a c k i n j u r i e s . 

C l a i m a n t r e q u e s t e d a h e a r i n g t o p r o t e s t t h e d e n i a l . The c a s e was h e a r d o n 
December 10, 1986 b y R e f e r e e M. J o h n s o n . A t h e a r i n g , R e f e r e e J o h n s o n c h a r a c t e r 
i z e d t h e i s s u e a s " t h e c o r r e c t n e s s o f a d e n i a l d a t e d J a n u a r y 1 3 , 1 9 8 6 . . . . " How
e v e r , i n h i s O p i n i o n a n d O r d e r o f A p r i l 3, 1987, R e f e r e e J o h n s o n s t a t e d t h e 
i s s u e a s : 
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" C o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t l o w b a c k c o n 
d i t i o n . C l a i m a n t c h a l l e n g e s a J a n u a r y 1 3, 1986 
d e n i a l i n w h i c h t h e e m p l o y e r d e n i e d t h e c o m p e n s a b i l 
i t y o f c l a i m a n t ' s l o w b a c k c o n d i t i o n o n . t h e b a s i s 
t h a t t h e c o n d i t i o n d i d n o t a r i s e o u t o f o r i n t h e 
c o u r s e a n d s c o p e o f h e r e m p l o y m e n t . " ( e m p h a s i s i n 
o r i g i n a l ) . 

I n t h e " o r d e r " p o r t i o n o f h i s O p i n i o n a nd O r d e r , R e f e r e e J o h n s o n s t a t e d : 

"The J a n u a r y 13, 1986 d e n i a l i s d i s a p p r o v e d , a n d t h e 
c l a i m i s r e m a n d e d t o t h e e m p l o y e r f o r a c c e p t a n c e a s 
a c o m p e n s a b l e c l a i m a n d f o r t h e p r o v i s i o n o f a l l 
b e n e f i t s t o w h i c h t h e w o r k e r i L e n t i t l e d . . . . " 

The B o a r d r e v i e w e d R e f e r e e J o h n s o n ' s o r d e r a n d a f f i r m e d o n S e p t e m b e r 3 0 , 
1988 . The O r d e r o n R e v i e w a l s o c h a r a c t e r i z e s t h e d e n i a l as b e i n g a d e n i a l o f 
" c l a i m a n t ' s l o w b a c k i n j u r y c l a i m . " 

On J a n u a r y 13, 1989, c l a i m a n t saw D r . R a d e c k i a n d c o m p l a i n e d o f n e c k p a i n 
w h i c h h a d e x i s t e d s i n c e t h e 1985 i n j u r y , b u t w h i c h h a d w o r s e n e d i n t h e p r e v i o u s 
m o n t h . An MR I r e v e a l e d m o d e r a t e d i s c h e r n i a t i o n a t C6-7. D r . R a d e c k i p r o p o s e d 
s u r g e r y . 

On F e b r u a r y 1 1 , 1 9 8 9 , D r . R e y n o l d s , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e 
q u e s t e d r e o p e n i n g o n t h e b a s i s t h a t t h e c e r v i c a l p r o b l e m r e p r e s e n t e d a w o r s e n i n g 
o f t h e c e r v i c a l p r o b l e m s w h i c h h a d e x i s t e d s i n c e t h e 1985 i n j u r y . On F e b r u a r y 
1 4 , 1 9 8 9 , t h e e m p l o y e r ' s p r o c e s s i n g a g e n t d e n i e d a n a g g r a v a t i o n c l a i m o n t h e 
b a s i s t h a t t h e c u r r e n t m e d i c a l t r e a t m e n t was n o t " m a t e r i a l l y r e l a t e d t o y o u r 
a l l e g e d i n j u r y o f A u g u s t 15, 1 9 8 5 . . . . " 

CONCLUSIONS AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t c o u l d h a v e a s s e r t e d a c l a i m f o r i n j u r y 
t o h e r n e c k i n t h e h e a r i n g b e f o r e R e f e r e e J o h n s o n a n d b e c a u s e s h e d i d n o t do so 
a n d b e c a u s e s h e d i d n o t r e q u e s t t h a t R e f e r e e J o h n s o n o r t h e B o a r d c o n s i d e r t h a t 
i s s u e o n r e c o n s i d e r a t i o n , she has w a i v e d t h e n e c k c l a i m a n d t h a t c l a i m i s p r e 
c l u d e d u n d e r t h e d o c t r i n e o f r e s - j u d i c a t a . We d i s a g r e e . 

The Supreme C o u r t h a s h e l d t h a t t h e d o c t r i n e o f r e s j u d i c a t a h a s t w o 
a s p e c t s ; " c l a i m p r e c l u s i o n " ( f o r m e r l y c a l l e d r e s j u d i c a t a ) a n d " i s s u e p r e c l u s i o n " 
( f o r m e r l y c a l l e d d i r e c t e s t o p p e l o r c o l l a t e r a l e s t o p p e l ) . N o r t h C l a c k a m a s S c h o o l 
D i s t r i c t v . W h i t e , 305 Or 48, o n r e c o n 305 Or 468 ( 1 9 8 8 ) . 

The k e y e l e m e n t s o f c l a i m p r e c l u s i o n a r e : ( 1 ) t h e same p a r t i e s ( o r t h o s e i n 
p r i v i t y ) ; ( 2 ) t h e same c l a i m ( o r a s e c o n d c l a i m a r i s i n g f r o m t h e same t r a n s a c t i o n 
o r s e r i e s o f c o n n e c t e d t r a n s a c t i o n s o u t o f w h i c h t h e f i r s t c l a i m a r o s e ) ; a n d ( 3 ) 
a v a l i d a n d f i n a l j u d g m e n t o n t h e f i r s t c l a i m . Jimmy M. Campoz, 42 V a n N a t t a 903 
( 1 9 9 0 ) . The k e y e l e m e n t s o f i s s u e p r e c l u s i o n a r e : ( 1 ) t h e same p a r t i e s ; ( 2 ) a 
v a l i d a n d f i n a l j u d g m e n t ; ( 3 ) a c t u a l l i t i g a t i o n o f a n i s s u e o f f a c t o r l a w ; a n d 
( 4 ) a d e t e r m i n a t i o n o f t h a t i s s u e w h i c h i s e s s e n t i a l t o t h e j u d g m e n t . 
Campoz, s u p r a a t 9 0 4 . 

We c o n c l u d e t h a t c l a i m a n t i s n o t b a r r e d f r o m r a i s i n g t h e n e c k c l a i m u n d e r 
e i t h e r t h e d o c t r i n e o f c l a i m p r e c l u s i o n o r t h e d o c t r i n e o f i s s u e p r e c l u s i o n . 
I s s u e p r e c l u s i o n d o e s n o t a p p l y b e c a u s e t h e r e i s no e v i d e n c e i n t h i s r e c o r d t h a t 
t h e p a r t i e s i n t h e h e a r i n g b e f o r e R e f e r e e J o h n s o n a c t u a l l y l i t i g a t e d t h e f a c t u a l 
o r l e g a l i s s u e o f w h e t h e r t h e n e c k c o n d i t i o n was c a u s e d b y t h e i n j u r y w h i c h 
R e f e r e e J o h n s o n a n d t h e B o a r d f o u n d t o be c o m p e n s a b l e . 
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C l a i m p r e c l u s i o n d o e s n o t a p p l y b e c a u s e t h i s c l a i m f o r a n e c k c o n d i t i o n i s 
n o t t h e same c l a i m n o r d o e s i t a r i s e o u t o f t h e same t r a n s a c t i o n o r s e r i e s o f 
t r a n s a c t i o n s a s t h e c l a i m w h i c h was l i t i g a t e d b e f o r e R e f e r e e J o h n s o n . "The r e s 
j u d i c a t a e f f e c t [ o f a ] d e n i a l i s l i m i t e d t o t h e c o n d i t i o n s d e n i e d a s t h e y e x i s t e d 
o n o r b e f o r e t h e d a t e o f t h e d e n i a l . " G e o r g e W. J o r d a n , 4 1 Van N a t t a 2 0 7 2 , 2073 
( 1 9 8 9 ) . A t t h e t i m e o f t h e d e n i a l l i t i g a t e d b e f o r e R e f e r e e J o h n s o n , c l a i m a n t ' s 
p r i m a r y c o n d i t i o n was a l o w b a c k c o n d i t i o n . She h a d p r e v i o u s l y h a d some n e c k 
c o m p l a i n t s , b u t t h e m a i n p r o b l e m was t h e l o w b a c k . E v e n i f c l a i m a n t w e r e somehow 
p r e c l u d e d f r o m a r g u i n g t h a t h e r n e c k c o n d i t i o n as i t e x i s t e d a t t h e t i m e o f t h e 
f i r s t d e n i a l was r e l a t e d t o t h e c o m p e n s a b l e i n j u r y , s h e c o u l d n o t be p r e c l u d e d 
f r o m p r o v i n g t h a t h e r c o m p e n s a b l e c o n d i t i o n w o r s e n e d t o t h e p o i n t t h a t i t became 
a m a t e r i a l c a u s e o f h e r n e c k c o n d i t i o n . J o r d a n , s u p r a . H o w e v e r , c l a i m a n t a c t u 
a l l y p r e v a i l e d i n t h e h e a r i n g o n t h e f i r s t d e n i a l ; t h e r e f o r e , i f t h e r e w e r e some 
p r e c l u s i v e e f f e c t o n t h e n e c k c o n d i t i o n , i t w o u l d be a g a i n s t t h e e m p l o y e r a n d n o t 
a g a i n s t c l a i m a n t . 

We c o n c l u d e t h a t c l a i m a n t i s n o t p r e c l u d e d f r o m l i t i g a t i n g t h e m e r i t s o f 
w h e t h e r h e r c u r r e n t n e c k c o n d i t i o n i s c o m p e n s a b l e . A c c o r d i n g l y , we v a c a t e t h e 
R e f e r e e ' s o r d e r a n d r e m a n d t h i s c a s e t o t h e P r e s i d i n g R e f e r e e t o a s s i g n t o a 
R e f e r e e t o h o l d a h e a r i n g a n d t o d e c i d e t h i s c a s e o n t h e m e r i t s . 

I T I S SO ORDERED. 

J u l y 1 1 , 1990 C i t e as 42 Van N a t t a 1 564 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
HAZEL P. FLORY, C l a i m a n t 

WCB Case Nos. 85-15107 & 85 - 1 5 1 0 6 
ORDER ON RECONSIDERATION 

S h a r p & D u r r , C l a i m a n t A t t o r n e y s 
Thomas S h e r i d a n ( S a i f ) , D e f e n s e A t t o r n e y 

S t a f f o r d H a z e l e t t , D e f e n s e A t t o r n e y 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s 

On May 1 1 , 1 9 9 0 , we i s s u e d an O r d e r o f A b a t e m e n t s t a t i n g t h a t we h a d d e 
c i d e d t o r e c o n s i d e r o u r A p r i l 2 6 , 1990 O r d e r o n R e v i e w . I n t h a t o r d e r , we d e 
c l i n e d t o a w a r d a n a s s e s s e d f e e f o r s e r v i c e s r e n d e r e d a t h e a r i n g a n d o n r e v i e w 
c o n c e r n i n g t h e c a r p a l t u n n e l c l a i m t o be p a i d b y L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n . We d e c l i n e d t o a w a r d an a t t o r n e y f e e b e c a u s e c l a i m a n t ' s c o u n s e l 
h a d n o t f i l e d a s t a t e m e n t o f s e r v i c e s . S u b m i t t i n g a s t a t e m e n t o f s e r v i c e s f o r 
h e r c o u n s e l ' s e f f o r t s a t h e a r i n g a n d o n B o a r d r e v i e w , c l a i m a n t s e e k s a n a t t o r n e y 
f e e . 

A f t e r r e v i e w i n g t h e s t a t e m e n t o f s e r v i c e s a n d c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a w a r d c l a i m a n t ' s a t t o r n e y a r e a s o n a b l e a s s e s s e d 
f e e o f $1,800 f o r s e r v i c e s a t h e a r i n g a n d B o a r d R e v i e w c o n c e r n i n g t h e c a r p a l 
t u n n e l c l a i m , t o be p a i d b y L i b e r t y N o r t h w e s t . 

C l a i m a n t a l s o s e e k s an a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d o n r e v i e w c o n 
c e r n i n g t h e n e c k a n d s h o u l d e r c l a i m . Y e t , as a r e s u l t o f o u r d e c i s i o n t h a t t h e 
S A I F C o r p o r a t i o n , r a t h e r t h a n L i b e r t y N o r t h w e s t ( t h e a p p e a l i n g p a r t y ) , i s r e 
s p o n s i b l e f o r t h e c l a i m , c l a i m a n t ' s c o m p e n s a t i o n h a s b e e n r e d u c e d b e c a u s e 
L i b e r t y N o r t h w e s t ' s t e m p o r a r y d i s a b i l i t y r a t e i s h i g h e r t h a n S A I F ' s . I n a s m u c h 
as c l a i m a n t ' s c o m p e n s a t i o n c o n c e r n i n g t h e n e c k a nd s h o u l d e r c l a i m h a s b e e n r e 
d u c e d a s a r e s u l t o f o u r o r d e r , she i s n o t e n t i t l e d t o a n a t t o r n e y f e e p u r s u a n t 
t o ORS 6 5 6 . 3 8 2 ( 2 ) . 
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A c c o r d i n g l y , o u r A p r i l 2 6 , 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h o u r A p r i l 2 6 , 1990 o r d e r i n 
i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 

B o a r d Member C r i d e r , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

The B o a r d r e p u b l i s h e s o u r e a r l i e r o p i n i o n a n d , i n a d d i t i o n , a w a r d s 
c l a i m a n t a n a t t o r n e y f e e . 

I c o n c u r i n t h o s e p o r t i o n s o f t h e B o a r d ' s o r d e r t h a t a s s i g n r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c a r p a l t u n n e l s y n d r o m e t o L i b e r t y N o r t h w e s t a n d a w a r d a t t o r n e y 
f e e s f o r s e r v i c e s a t h e a r i n g a n d o n r e v i e w w i t h r e s p e c t t o t h a t i s s u e . I d i s 
s e n t , h o w e v e r , w i t h r e s p e c t t o t h e a s s i g n m e n t o f r e s p o n s i b i l i t y f o r t h e b a c k , 
n e c k a n d s h o u l d e r c o n d i t i o n s a n d , c o n s e q u e n t l y , t o t h e d e n i a l o f a n a t t o r n e y f e e 
f o r s e r v i c e s r e g a r d i n g a s s i g n m e n t o f r e s p o n s i b i l i t y f o r t h o s e c o n d i t i o n s . 

The m a j o r i t y f i n d s t h a t e v i d e n c e r e g a r d i n g t h e c o n t r i b u t i o n o f c l a i m a n t ' s 
e m p l o y m e n t w h i l e E B I a n d L i b e r t y N o r t h w e s t w e r e o n t h e r i s k i s i n e q u i p o i s e . T h a t 
i s , a l t h o u g h i t i s c l e a r t h a t c l a i m a n t symptoms became w o r s e s u c h t h a t s h e became 
m o r e d i s a b l e d as a r e s u l t o f w o r k a c t i v i t y w h i l e L i b e r t y N o r t h w e s t was o n t h e 
r i s k , t h e m a j o r i t y i s u n a b l e t o d e t e r m i n e w h e t h e r o r n o t t h o s e w o r k a c t i v i t i e s 
c a u s e d a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . When e v i d e n c e r e g a r d i n g c a u s a t i o n 
o f a c o m p e n s a b l e c o n d i t i o n i s i n e q u i p o i s e , r e s p o n s i b i l i t y m u s t b e a s s i g n e d t o t h e 
l a s t e m p l o y m e n t w h i c h was c a p a b l e o f c a u s i n g t h e c o n d i t i o n . B o i s e C a s c a d e 
v . S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; Champion I n t e r n a t i o n a l v . C a s t i l l e j a , 
9 1 Or App 556 ( 1 9 8 8 ) . 

Where, as h e r e , t h e c l a i m a n t has w o r k e d t h r o u g h o u t f o r t h e same e m p l o y e r , 
t h e same p r i n c i p l e a p p l i e s t o a s s i g n m e n t o f r e s p o n s i b i l i t y b e t w e e n i n s u r e r s . See 
I n k l e v v . F o r e s t F i b e r P r o d u c t s Co., 288 Or 337 ( 1 9 8 0 ) . A s s s u m i n g t h a t t h e m a j o r 
i t y i s c o r r e c t when i t s t a t e s t h a t t h e e v i d e n c e r e g a r d i n g c a u s a t i o n i s i n 
e q u i p o i s e , i t e r r e d i n a s s i g n i n g r e s p o n s i b i l i t y t o t h e e a r l i e r i n s u r e r . I d i s s e n t 
f o r t h e r e a s o n s s t a t e d i n L i n d a W i s e , 42 Van N a t t a 115 ( 1 9 9 0 ) ( B o a r d Member C r i d e r , 
d i s s e n t i n g ) . 

I f t h e R e f e r e e c o r r e c t l y a s s i g n e d t o L i b e r t y N o r t h w e s t , c l a i m a n t i s a l s o e n 
t i t l e d t o f e e s f o r d e f e n d i n g t h a t o r d e r o n r e v i e w . 

J u l y 1 1 , 1990 C i t e a s 42 Van N a t t a 1565 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
B I L L R. HARRISON, C l a i m a n t 

WCB Case No. 8 9 - 0 0 7 9 1 
ORDER ON REVIEW 

Brown & T a r l o w , C l a i m a n t A t t o r n e y s 
W i l l i a m s , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members H o w e l l a n d S p e e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H i g a s h i ' s o r d e r w h i c h i n c r e a s e d 
h i s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d f o r a l o w b a c k i n j u r y f r o m 2 p e r c e n t 
( 6 . 4 d e g r e e s ) , as a w a r d e d b y D e t e r m i n a t i o n O r d e r , t o 18 p e r c e n t ( 5 7 . 6 d e g r e e s ) . 
On r e v i e w , t h e i s s u e i s e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

W i t h t h e e x c l u s i o n o f h i s " F i n d i n g s " r e g a r d i n g c l a i m a n t ' s m o d i f y i n g 
h i s w o r k , we a d o p t t h e R e f e r e e ' s " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t i s 57 y e a r s o l d , a h i g h s c h o o l g r a d u a t e w i t h n o v o c a t i o n a l 
t r a i n i n g . C l a i m a n t h a s b e e n an e d g e r m a n f o r 2 1 y e a r s . ( E x . 1 8 - 2 ) . 

C l a i m a n t r e p o r t e d o n h i s " 8 0 1 " f o r m t h a t he h a d h u r t h i s h i p a n d l e g 
i n t h e f a l l . ( E x . 2 ) . The i n i t i a l t r e a t i n g p h y s i c i a n d i a g n o s e d h i s c o n d i t i o n 
as " T r o c h a n t e r i c b u r s i t i s . " ( E x . 3 ) . I n A p r i l 1 9 87, c l a i m a n t ' s p a i n was 
c e n t e r e d i n h i s l e f t l u m b a r s p i n e r a d i a t i n g i n t o h i s b u t t o c k s a n d down i n t o h i s 
t h i g h . ( E x . 4 ) . By J u n e 1987, h i s p a i n was " a l m o s t c o m p l e t e l y r e s o l v e d ... 
some i n t e r m i t t e n t s c i a t i c a i n t h e l e f t l e g ... ( w h i c h ) w i l l come a n d go a n d i s 
n o t d e p e n d e n t u p o n h i s a c t i v i t y . " ( E x . 4 ) . 

A f t e r t h e a c c i d e n t , c l a i m a n t r e t u r n e d t o h i s u s u a l a n d c u s t o m a r y w o r k . 
( E x . 1 0 - 3 ) . B e c a u s e o f c o n t i n u e d p a i n , c l a i m a n t h a d n e r v e r o o t d e c o m p r e s s i o n 
s u r g e r y o n A u g u s t 17, 1988. ( E x . 1 4 ) . S u b s e q u e n t t o t h e s u r g e r y , c l a i m a n t 
r e t u r n e d t o h i s u s u a l a n d c u s t o m a r y w o r k w i t h l i m i t a t i o n s r e g a r d i n g r e p e a t e d 
b e n d i n g , t w i s t i n g , a n d l i f t i n g more t h a n 10 l b s . ( E x . 1 8 ; T r . 1 8 ) . C l a i m a n t ' s 
u s u a l a n d c u s t o m a r y w o r k d o e s n o t r e q u i r e h i m t o b e n d o r t w i s t n o r l i f t m o r e 
t h a n 10 l b s . ( T r . 19 & 2 0 ) . L o s s o f f u n c t i o n due t o t h e F e b r u a r y 2 7 , 1987 
i n j u r y i s m i n i m a l . ( E x . 1 8 - 4 ) . Due t o d e g e n e r a t i v e a r t h r i t i s a n d d i s c d i s e a s e , 
w h i c h a r e n o t r e l a t e d t o h i s c o m p e n s a b l e i n j u r y , c l a i m a n t ' s t o t a l l o s s o f f u n c 
t i o n o f t h e b a c k i s m i l d . ( E x . 1 8 - 4 ) . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y o n November 2, 1 9 8 8 . The D e t e r m i n a 
t i o n O r d e r i s s u e d December 2 1 , 1988. ( E x . 2 6 ) . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J a n u a r y 1 , 1988 a n d h i s 
c l a i m was c l o s e d a f t e r J u l y 1 , 1988, t h e r e f o r e , a s u b s e q u e n t d e t e r m i n a t i o n b y a 
r e f e r e e o r t h e B o a r d o f t h e c l a i m a n t ' s p e r m a n e n t p a r t i a l d i s a b i l i t y m u s t b e made 
p u r s u a n t t o ORS 6 5 6 . 2 8 3 ( 7 ) a n d 6 5 6 . 2 9 5 ( 5 ) , r e s p e c t i v e l y . OAR 4 3 8 - 1 0 - 0 0 5 a n d 
M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 ( 1 9 8 8 ) . 

F o r p u r p o s e s o f d e t e r m i n i n g i n j u r y - r e l a t e d p e r m a n e n t p a r t i a l d i s a b i l 
i t y , ORS 6 5 6 . 2 8 3 ( 7 ) a n d 6 5 6 . 2 9 5 ( 5 ) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s a d o p t e d b y t h e d i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . T h o s e " s t a n d a r d s " i n e f f e c t o n t h e d a t e o f t h e D e t e r m i n a t i o n 
O r d e r f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f p e r m a n e n t 
p a r t i a l d i s a b i l i t y . OAR 4 3 8 - 1 0 - 0 1 0 . 

I n t h i s c a s e , t h e " s t a n d a r d s " a d o p t e d e f f e c t i v e J u l y 1 , 1 9 8 8 , ( f o r m e r 
OAR 4 3 6 - 3 5 - 0 0 1 e t s e q ) , as amended b y t e m p o r a r y r u l e s e f f e c t i v e A u g u s t 1 9 , 1 9 8 8 , 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s p e r m a n e n t p a r t i a l d i s a b i l i t y . F o r m e r OAR 4 3 6 -
35 - 2 7 0 t h r o u g h 4 3 6 - 3 5 - 4 4 0 a p p l y t o t h e r a t i n g o f u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t i e s . F o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 1 ) . 

The d e t e r m i n a t i o n o f p e r m a n e n t p a r t i a l d i s a b i l i t y u n d e r t h e s t a n d a r d s 
i s made b y d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d b y t h e s t a n d a r d s t o t h e 
c l a i m a n t ' s a g e , e d u c a t i o n , a d a p t a b i l i t y a n d i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r a ge a n d e d u c a t i o n a r e a d d e d a n d t h e sum i s m u l t i p l i e d b y t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e t w o f i g u r e s i s t h e n a d d e d 
t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r c e n t a g e o f c l a i m a n t ' s 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . Where t h e w o r k e r h a s r e t u r n e d t o h i s u s u a l 
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a n d c u s t o m a r y w o r k , no v a l u e i s a s s i g n e d f o r a g e , e d u c a t i o n ( s k i l l s a n d t r a i n 
i n g ) , a n d a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . F o r m e r OAR 4 3 6 - 3 5 - 2 9 0 ( 1 ) ( b ) , OAR 
4 3 6 - 3 5 - 3 0 0 ( 1 ) ( b ) , a n d OAR 4 3 6 - 3 5 - 3 1 0 ( 1 ) ( b ) . 

C l a i m a n t c o n t e n d s t h a t he s h o u l d be c o n s i d e r e d t o h a v e r e t u r n e d t o 
" m o d i f i e d " w o r k b e c a u s e s o m e t i m e s he m ust a s k f o r a s s i s t a n c e f r o m o t h e r w o r k e r s 
d u e t o h i s l i m i t a t i o n s s t e m m i n g f r o m h i s c o m p e n s a b l e c o n d i t i o n a n d he i s p r e 
v e n t e d f r o m v o l u n t a r i l y s u b s t i t u t i n g o n a n o t h e r s h i f t ( d o u b l e s h i f t f o r e x t r a 
s a l a r y ) t h a t r e q u i r e s l i f t i n g m ore t h a n 10 l b s . , b e n d i n g a n d t w i s t i n g . T h e r e 
f o r e , c l a i m a n t a r g u e s , i f he i s r a t e d as h a v i n g r e t u r n e d t o " m o d i f i e d " w o r k , he 
s h o u l d r e c e i v e v a l u e s u n d e r t h e s t a n d a r d s f o r a g e , e d u c a t i o n , t r a i n i n g a n d 
a d a p t a b i l i t y . We h a v e c o n s i d e r e d c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s c u r r e n t 
w o r k a c t i v i t i e s a n d do n o t f i n d t h a t h i s c u r r e n t w o r k a c t i v i t i e s c o n s t i t u t e 
" m o d i f i e d " w o r k f o r p u r p o s e s o f a p p l y i n g t h e s t a n d a r d s . C l a i m a n t h a s r e t u r n e d 
t o u s u a l a n d c u s t o m a r y w o r k a n d no v a l u e s s h a l l be a s s i g n e d f o r a g e , e d u c a t i o n 
a n d a d a p t a b i l i t y . 

C l a i m a n t has s u s t a i n e d p e r m a n e n t s p i n a l i m p a i r m e n t d u e t o h i s compens
a b l e i n j u r y : 

G e n e r a l S p i n a l I m p a i r m e n t 

C l a i m a n t h a d n e r v e r o o t d e c o m p r e s s i o n s u r g e r y o n A u g u s t 17, 1988 — a 
l a m i n o t o m y a n d f o r a m i n o t o m y . ( E x . 1 4 ) . C l a i m a n t i s e n t i t l e d t o a n i m p a i r m e n t 
v a l u e o f 1 p e r c e n t u n d e r t h e c a t e g o r y i n t e r v e r t e b r a l d i s c l e s i o n . F o r m e r 
OAR 4 3 6 - 3 5 - 3 5 0 ( 2 ) . 

I m p a i r m e n t o f S p i n a l Range o f M o t i o n 

C l a i m a n t i s e n t i t l e d , u n d e r t h e s t a n d a r d s , t o an i m p a i r m e n t v a l u e f o r 
l o s t s p i n a l m o t i o n . F o r m e r OAR 4 3 6 - 3 5 - 3 6 0 . C l a i m a n t ' s r e t a i n e d f o r w a r d f l e x i o n 
i s 85 d e g r e e s , f o r a v a l u e o f .5 p e r c e n t . F o r m e r OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) . H i s r e 
t a i n e d e x t e n s i o n i s 25 d e g r e e s , f o r a v a l u e o f .5 p e r c e n t . F o r m e r OAR 4 3 6 - 3 5 -
3 6 0 ( 7 ) . He i s e n t i t l e d t o no i m p a i r m e n t v a l u e s f o r l o s t l a t e r a l f l e x i o n o r 
r o t a t i o n . F o r m e r OAR 4 3 6 - 3 5 - 3 6 0 ( 8 ) & ( 9 ) . 

The v a l u e s f o r l o s t m o t i o n i n c l a i m a n t ' s s p i n e a r e a d d e d ( n o t com
b i n e d ) t o o b t a i n a s i n g l e v a l u e o f 1 . F o r m e r OAR 4 3 6 - 3 5 - 3 6 0 ( 1 0 ) . 

L o s s o f Use Due t o P a i n 

D i s a b l i n g p a i n c a n r e s u l t i n l o s s o f u s e o r f u n c t i o n a n d when i t d o e s , 
an i m p a i r m e n t v a l u e may be a s s e s s e d , e v e n t h o u g h t h e s t a n d a r d s d o n o t p r o v i d e 
f o r a v a l u e r a n g e f o r i m p a i r m e n t a t t r i b u t a b l e t o d i s a b l i n g p a i n . F o r m e r 
OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) a n d OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) ; D a n i e l M. A l i r e , 4 1 Van N a t t a 7 5 2 , 
757 ( 1 9 8 9 ) . S i n c e t h e s u r g e r y c l a i m a n t i s r e s t r i c t e d t o l i f t i n g n o m o r e t h a n 10 
l b s . a n d i s l i m i t e d when he b e n d s o r t w i s t s h i s b a c k . ( E x . 1 8 - 4 ) . C l a i m a n t c a n 
n o t do many o f t h e p e r s o n a l a c t i v i t i e s he was a c c u s t o m e d t o d o i n g p r i o r t o t h e 
i n j u r y s u c h as p a i n t i n g h i s h o u s e , r e f i n i s h i n g f u r n i t u r e , a n d p l a y i n g w i t h h i s 
g r a n d c h i l d r e n . We c o n c l u d e t h a t t h e R e f e r e e c o r r e c t l y a w a r d e d 15 p e r c e n t p e r m a 
n e n t i m p a i r m e n t f o r c l a i m a n t ' s d i s a b l i n g p a i n . 

To o b t a i n a t o t a l s p i n a l i m p a i r m e n t v a l u e , we c o m b i n e ( n o t a d d ) , t h e 
i m p a i r m e n t v a l u e s f o r s u r g e r y , p a i n a n d l o s t m o t i o n f o r a t o t a l o f 16.69 p e r 
c e n t . F o r m e r OAR 4 3 6 - 3 5 - 2 8 0 ( 7 ) . T h i s f i g u r e i s r o u n d e d u p t o t h e n e x t h i g h e r 
w h o l e n u m b e r . F o r m e r OAR 4 3 6 - 3 5 - 2 8 0 ( 7 ) . We f i n d t h a t c l a i m a n t i s e n t i t l e d t o 
a n u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d u n d e r t h e s t a n d a r d s o f 17 p e r c e n t . 
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C l a i m a n t f u r t h e r c o n t e n d s t h a t c l e a r a n d c o n v i n c i n g e v i d e n c e e x i s t s 
t h a t t h e d e g r e e o f h i s p e r m a n e n t d i s a b i l i t y i s more t h a n t h e e n t i t l e m e n t i n d i 
c a t e d b y t h e s t a n d a r d s . ORS 6 5 6 . 2 8 3 ( 7 ) . A f t e r o u r de n o v o r e v i e w o f t h e 
r e c o r d , we f i n d t h a t c l a i m a n t h a s n o t e s t a b l i s h e d t h a t h i s d i s a b i l i t y e x c e e d s 
17 p e r c e n t . 

The R e f e r e e a w a r d e d 16 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i n 
a d d i t i o n t o t h e 2 p e r c e n t a w a r d e d b y t h e December 2 1 , 1988 D e t e r m i n a t i o n O r d e r . 
B e c a u s e t h e i n s u r e r h a s n o t r e q u e s t e d a r e d u c t i o n i n t h e R e f e r e e ' s a w a r d , we 
a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d May 4, 1989, i s a f f i r m e d . 

J u l y 1 1 , 1990 ; C i t e as 42 Van N a t t a 1568 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
SHARON A. IPOX, C l a i m a n t 
WCB Case No. 88-21792 

ORDER ON REVIEW 
V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 
B e e r s , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members H o w e l l a nd S p e e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d f o r a l o w b a c k i n j u r y f r o m 
4 p e r c e n t ( 1 2 . 8 d e g r e e s ) , as a w a r d e d b y D e t e r m i n a t i o n O r d e r , t o 7 p e r c e n t 
( 2 2 . 4 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s 
a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t ' s u s u a l a n d c u s t o m a r y j o b i s d r i v i n g a s c h o o l b u s t w i c e a 
d a y , m o r n i n g a n d a f t e r n o o n . ( T r . 1 0 ) . I n o r d e r t o w o r k m o r e h o u r s , c l a i m a n t 
c o u l d s u b s t i t u t e a n d has s u b s t i t u t e d o n o t h e r b u s " r u n s " i n a d d i t i o n t o h e r own 
m o r n i n g a n d a f t e r n o o n " r u n s . " ( T r . 4 2 ) . I t was o n one o f t h e s e a d d i t i o n a l b u s 
" r u n s " — a " w h e e l c h a i r r u n " — t h a t c l a i m a n t was i n j u r e d i n F e b r u a r y 1 9 8 7 . The 
" w h e e l c h a i r r u n " i s n o t a " r u n " w h e r e l i f t i n g i s n o r m a l l y r e q u i r e d — t h e r e i s a 
m e c h a n i z e d l i f t i n t h e b u s f o r t h e w h e e l c h a i r s . ( T r . 1 0 , 3 0 ) . D r . M o o r e , D.C., 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , r e t u r n e d c l a i m a n t t o w o r k w i t h a l i f t i n g r e 
s t r i c t i o n o f 20 p o u n d s o n M a r c h 2, 1987. ( E x . 5 ) . C l a i m a n t r e t u r n e d t o h e r 
u s u a l a n d c u s t o m a r y w o r k a n d c o m p l e t e d h e r r e g u l a r w o r k y e a r t h r o u g h J u n e 1 2 , 
1987 . ( E x . 1 4 ; T r . 1 2 , 14, 3 1 , 4 2 ) . C l a i m a n t ' s u s u a l a n d c u s t o m a r y w o r k d i d 
n o t i n c l u d e t h e " s p e c i a l e d r u n s " when l i f t i n g w o u l d b e r e q u i r e d . P r i o r t o t h e 
i n j u r y , s h e h a d d r i v e n a " s p e c i a l e d r u n " o n l y o n e t i m e as a s u b s t i t u t e . 
( T r . 3 1 ) . 

CONCLUSIONS OF LAW AND OPINION 

The d e t e r m i n a t i o n o f p e r m a n e n t p a r t i a l d i s a b i l i t y u n d e r t h e s t a n d a r d s 
i s made b y d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d b y t h e s t a n d a r d s t o t h e 
c l a i m a n t ' s a g e , e d u c a t i o n , a d a p t a b i l i t y a n d i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
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v a l u e s f o r age a n d e d u c a t i o n a r e a d d e d a n d t h e sum i s m u l t i p l i e d b y t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e t w o f i g u r e s i s t h e n a d d e d 
t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r c e n t a g e o f c l a i m a n t ' s 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . Where t h e w o r k e r h a s r e t u r n e d t o h e r u s u a l 
a n d c u s t o m a r y w o r k , no v a l u e i s a s s i g n e d f o r a g e , e d u c a t i o n ( f o r m a l e d u c a t i o n , 
s k i l l s a n d t r a i n i n g ) , o r a d a p t a b i l i t y . F o r m e r OAR 4 3 6 - 3 5 - 2 9 0 ( 1 ) ( b ) , OAR 4 3 6 - 3 5 -
3 0 0 ( l ) ( b ) , a n d OAR 4 3 6 - 3 5 - 3 1 0 ( 1 ) ( b ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s i n j u r y - r e l a t e d i m p a i r m e n t d i d n o t 
i n t e r f e r e w i t h t h e p e r f o r m a n c e o f h e r " p r e s e n t " j o b . The R e f e r e e a l s o h e l d t h a t 
c l a i m a n t ' s l i f t i n g r e s t r i c t i o n c o u l d i m p a i r c l a i m a n t ' s a b i l i t y t o g a i n a n d h o l d 
s u i t a b l e e m p l o y m e n t i n t h e g e n e r a l l a b o r m a r k e t . B a s e d u p o n t h i s l a t t e r f i n d 
i n g , t h e R e f e r e e h e l d t h a t c l a i m a n t h a d r e t u r n e d t o " m o d i f i e d w o r k " a n d e v a l u 
a t e d c l a i m a n t ' s d i s a b i l i t y u n d e r t h e s t a n d a r d s o n t h i s b a s i s . We d i s a g r e e w i t h 
t h e R e f e r e e ' s a p p r o a c h . 

The f a c t s i n t h e r e c o r d do n o t s u p p o r t a f i n d i n g t h a t c l a i m a n t r e 
t u r n e d t o " m o d i f i e d " w o r k . C l a i m a n t r e t u r n e d t o h e r u s u a l a n d c u s t o m a r y w o r k . 
W h e t h e r c l a i m a n t r e m a i n s c a p a b l e o f p e r f o r m i n g o t h e r e m p l o y m e n t i s n o t r e l e v a n t 
t o t h e q u e s t i o n w h e t h e r s h e has r e t u r n e d t o h e r u s u a l a n d c u s t o m a r y w o r k . 

We a l s o n o t e t h a t b o t h p a r t i e s r e l y o n " s t r e n g t h " r e q u i r e m e n t s n o t i n t h e 
r e c o r d , b u t as s e t f o r t h i n t h e D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s ( D OT). We a r e 
n o t a t l i b e r t y t o r e l y u p o n s u c h i n f o r m a t i o n . See G r o s h o n g v . M o n t g o m e r y 
Ward Co., 73 Or App 403 ( 1 9 8 5 ) . The " s t a n d a r d s " a d o p t b y r e f e r e n c e o n l y t h e 
s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) t i m e s f o r j o b s l i s t e d i n t h e DOT. 
F o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) . 

On r e v i e w , c l a i m a n t d i s p u t e s o n l y t h e R e f e r e e ' s a d a p t a b i l i t y f i n d i n g . 
H o w e v e r , b e c a u s e c l a i m a n t r e t u r n e d t o h e r u s u a l a n d c u s t o m a r y w o r k , no v a l u e i s 
a s s i g n e d f o r a d a p t a b i l i t y . B e c a u s e t h e i n s u r e r d o e s n o t r e q u e s t a r e d u c t i o n i n 
t h e R e f e r e e ' s a w a r d , we a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 10, 1 9 8 9 , i s a f f i r m e d . 

J u l y 1 1 , 1990 C i t e as 42 Van N a t t a 1569 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
S I G R I D C. PARKER, C l a i m a n t 

WCB Case No. 88-13005 
ORDER ON RECONSIDERATION 

C h a r l e s M a i e r , C l a i m a n t A t t o r n e y 
G a i l Gage ( S a i f ) , D e f e n s e A t t o r n e y 

On i t s own m o t i o n , t h e B o a r d h a s d e c i d e d t o r e c o n s i d e r i t s O r d e r o n R e v i e w 
i n t h e a b o v e - c a p t i o n e d m a t t e r , i s s u e d J u l y 3, 1990. I n t h a t o r d e r , we r e v e r s e d 
t h e R e f e r e e ' s a w a r d o f a $550 p e n a l t y - r e l a t e d f e e b e c a u s e c o u n s e l f o r c l a i m a n t 
h a d n o t f i l e d a s t a t e m e n t o f s e r v i c e s as r e q u i r e d b y f o r m e r OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 
On r e c o n s i d e r a t i o n , we n o t e t h a t t h i s r u l e was r e p e a l e d e f f e c t i v e J u l y 1 , 1 9 9 0 , 
a n d was n o t i n e f f e c t a t t h e t i m e o f o u r J u l y 3, 1990 o r d e r . OAR 4 3 8 - 1 5 - 0 1 0 , 
WCB A d m i n . O r d e r 7-1990. C o n s e q u e n t l y , we a f f i r m t h e p e n a l t y - r e l a t e d f e e 
a w a r d e d b y t h e R e f e r e e , n o t w i t h s t a n d i n g t h e f a c t no s t a t e m e n t o f s e r v i c e s was 
f i l e d . 

A c c o r d i n g l y , o u r J u l y 3, 1990 o r d e r i s a b a t e d a n d w i t h d r a w n . The 
R e f e r e e ' s o r d e r , d a t e d S e p t e m b e r 2 8 , 1988, i s a f f i r m e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
FRANKIE J . VOTH, C l a i m a n t 
WCB Case No. 89-02152 

ORDER ON REVIEW 
W e l c h , B r u u n & G r e e n , C l a i m a n t A t t o r n e y s 

S t a f f o r d H a z e l e t t , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members C u s h i n g a n d M y e r s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e N e a l ' s o r d e r w h i c h 
s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r i g h t h a n d i n j u r y c l a i m . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was a d i s c j o c k e y i n a t a v e r n . On December 1 5, 1 9 8 8 , t h e l o u n g e 
m a n a g e r t o l d c l a i m a n t t o t u r n t h e m u s i c v o l u m e down. A f e w m i n u t e s l a t e r , 
c l a i m a n t d e l i b e r a t e l y d r e w b a c k h i s r i g h t arm, t h r u s t h i s h a n d t h r o u g h t h e j u k e 
b o x g l a s s a n d c u t h i s h a n d . 

We a d o p t t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t was n o t a c r e d i b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t d e l i b e r a t e l y p u s h e d h i s h a n d t h r o u g h t h e 
j u k e b o x . N o n e t h e l e s s , f i n d i n g t h a t t h e r e was no e v i d e n c e t h a t c l a i m a n t i n 
t e n d e d t o i n j u r e h i m s e l f , t h e R e f e r e e s e t a s i d e t h e i n s u r e r ' s d e n i a l . We 
d i s a g r e e . 

I f a w o r k e r i n t e n t i o n a l l y c a u s e s h i s own i n j u r y , t h a t i n j u r y i s n o t c o v 
e r e d u n d e r t h e W o r k e r s ' C o m p e n s a t i o n A c t . ORS 6 5 6 . 1 5 6 ( 1 ) ; B r i a n J . B r o w n , 42 
Van N a t t a 2 6 1 ( 1 9 9 0 ) . The t e s t f o r d e t e r m i n i n g w h e t h e r c l a i m a n t ' s i n j u r y i s 
c o m p e n s a b l e i s : ( 1 ) w h e t h e r c l a i m a n t c o n d i t i o n was t h e r e s u l t o f h i s own c o n 
s c i o u s , v o l i t i o n a l a c t ; a n d ( 2 ) w h e t h e r he h a d k n o w l e d g e o f t h e c o n s e q u e n c e s o f 
t h e a c t . See James G. W e s l e y , 40 Van N a t t a 1 8 4 1 , 1844 ( 1 9 8 8 ) . 

T h e r e was a g a p o f s e v e r a l m i n u t e s b e t w e e n t h e t i m e c l a i m a n t ' s s u p e r v i s o r 
t o l d h i m t o l o w e r t h e m u s i c ' s v o l u m e a nd when he h e a r d t h e s o u n d o f b r e a k i n g 
g l a s s . ( T r . 1 2 ) . D u r i n g t h a t p e r i o d c l a i m a n t p a c e d b a c k a n d f o r t h i n f r o n t o f 
t h e "DJ B o o t h . " ( T r . 1 5 ) . C l a i m a n t t h e n p u l l e d h i s r i g h t a r m b a c k a n d p u s h e d 
h i s h a n d t h r o u g h t h e g l a s s . ( T r . 18, 1 5 ) . 

T h e s e c i r c u m s t a n c e s p e r s u a d e us t h a t c l a i m a n t c o n s c i o u s l y a n d o f h i s own 
v o l i t i o n t h r u s t h i s r i g h t h a n d t h r o u g h t h e j u k e b o x g l a s s . We i n f e r t h a t 
c l a i m a n t r e c o g n i z e d t h e c o n s e q u e n c e s o f t a k i n g s u c h an a c t i o n . I n o t h e r w o r d s , 
he knew t h a t b y t h r u s t i n g h i s h a n d t h r o u g h t h e g l a s s i t was l i k e l y t h a t h e w o u l d 
c u t h i s r i g h t h a n d . C o n s e q u e n t l y , we f i n d c l a i m a n t i n t e n t i o n a l l y c a u s e d i n j u r y 
t o h i m s e l f , a n d i s t h e r e f o r e n o t e n t i t l e d t o w o r k e r s ' c o m p e n s a t i o n b e n e f i t s . 
See ORS 6 5 6 . 1 5 6 ( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 4, 1989 i s r e v e r s e d i n p a r t a n d a f f i r m e d i n 
p a r t . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d a n d u p h e l d . The R e f e r e e ' s a t t o r n e y 
f e e a w a r d o f $1,500 i s r e v e r s e d . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ROBERT F. WALTERS, C l a i m a n t 

WCB Case No. 8 8 - 1 8 1 4 1 
ORDER ON REVIEW 

W e s t m o r e l a n d & S h e b l e y , C l a i m a n t A t t o r n e y s 
D a v i d L i l l i g ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members S p e e r and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e G a l t o n ' s o r d e r w h i c h a f f i r m e d t w o 
D e t e r m i n a t i o n O r d e r s t h a t a w a r d e d a t o t a l o f 37 p e r c e n t ( 1 1 8 . 4 d e g r e e s ) u n s c h e d 
u l e d p e r m a n e n t d i s a b i l i t y f o r a b a c k c o n d i t i o n a n d a w a r d e d no s c h e d u l e d p e r m a 
n e n t d i s a b i l i t y f o r h i s r i g h t arm. On r e v i e w , t h e i s s u e s a r e e x t e n t o f u n s c h e d 
u l e d a n d s c h e d u l e d p e r m a n e n t d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t ' s i n j u r y o c c u r r e d o n May 13, 1986. C l a i m a n t made a c l a i m o n 
t h e " 8 0 1 " f o r m f o r a " b r u i s e d b a c k . " T h e r e i s no m e n t i o n o f a n a r m i n j u r y . 
( E x . 4 ) . The p h y s i c i a n ' s r e p o r t , a f e w d a y s a f t e r t h e i n j u r y , s t a t e s t h a t 
c l a i m a n t ' s p a i n was i n h i s m i d b a c k ( m i d t h o r a c i c ) , u p p e r l u m b a r a n d l e f t s i d e . 
( E x . 4 A ) . 

On A u g u s t 1 , 1986, c l a i m a n t r e p o r t e d t h a t h i s p a i n was p r e d o m i n a n t l y 
i n t h e r i g h t s h o u l d e r . ( E x . 4 A - 2 ) . On S e p t e m b e r 2, 1 9 8 6 , c l a i m a n t r e p o r t e d 
t h a t h i s p a i n was i n h i s l e f t s h o u l d e r . ( E x . 4 A - 3 ) . On A u g u s t 1 , c l a i m a n t h a d 
a " n o r m a l exam" a n d was t o l d t h a t he c o u l d go b a c k t o m o d i f i e d w o r k — l i g h t 
d u t y . ( E x . 4 A - 2 ) . I n m i d - A u g u s t , c l a i m a n t b e g a n t o c o m p l a i n o f l o w b a c k p a i n . 
( E x . 4 A ) . On A u g u s t 2 2 , c l a i m a n t was t o l d t h a t he c o u l d go b a c k t o r e g u l a r w o r k 
i n a b o u t 10 d a y s — t h a t h i s p h y s i c a l exam d i d n o t p r e c l u d e h i m f r o m w o r k i n g . 
( E x . 4A-2, 4 A - 3 ) . A t t h e t i m e o f h e a r i n g , c l a i m a n t h a d n o t r e t u r n e d t o w o r k . 
( T r . 1 0 ) . 

C l a i m a n t c o m p l a i n e d t o Emanuel H o s p i t a l P a i n C e n t e r o f " w i d e s p r e a d 
b o d y p a i n , i n c l u d i n g n e c k , t h o r a c i c , r i g h t arm a n d l e f t l e g p a i n . " ( E x . 2 6 - 1 ) . 

C l a i m a n t ' s p a i n i s s i g n i f i c a n t l y a f f e c t e d b y p s y c h o s o c i a l i n f l u e n c e s , 
h i s s o m a t i c f o c u s , a n d l o n g t e r m d e p r e s s i o n . ( E x s . 26-3 & 2 7 - 1 ) . C l a i m a n t 
m i s s e d many a p p o i n t m e n t s w i t h v o c a t i o n a l and r e h a b i l i t a t i o n t h e r a p i s t s a n d was 
n o t m o t i v a t e d t o t a k e p a r t i n a p a i n r e d u c i n g o r r e h a b i l i t a t i o n p r o g r a m . 
( E x s . 2 6 - 4 , 28, 2 9 ) . C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n e i t h e r c a u s e d n o r 
w o r s e n e d b y h i s c o m p e n s a b l e i n j u r y . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y o n May 6, 1 9 8 8 . H i s c l a i m was 
c l o s e d b y D e t e r m i n a t i o n O r d e r on A u g u s t 17, 1988. ( E x s . 5 8 , 6 1 ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d f r o m h i s o b s e r v a t i o n s o f c l a i m a n t ' s a t t i t u d e , 
a p p e a r a n c e a n d demeanor a t h e a r i n g , t h a t c l a i m a n t was n o t c r e d i b l e . We d e f e r t o 
t h e R e f e r e e ' s d e t e r m i n a t i o n . Humphrey v . S A I F , 58 Or App 3 6 0 , 363 ( 1 9 8 2 ) , Bush 
v . S A I F , 68 Or App 230 ( 1 9 8 4 ) . 
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S c h e d u l e d P e r m a n e n t D i s a b i l i t y - R i g h t Arm 

The R e f e r e e f o u n d t h a t c l a i m a n t s u s t a i n e d no i n j u r y t o h i s r i g h t a r m 
a s a c o n s e q u e n c e o f h i s c o m p e n s a b l e i n j u r y . We a f f i r m a n d a d o p t t h e R e f e r e e ' s 
c o n c l u s i o n a n d o p i n i o n r e g a r d i n g c l a i m a n t ' s c l a i m f o r h i s r i g h t a r m c o n d i t i o n . 

U n s c h e d u l e d P e r m a n e n t D i s a b i l i t y 

C l a i m a n t c o n t e n d s o n r e v i e w t h a t he i s e n t i t l e d t o m o r e d i s a b i l i t y 
u n d e r t h e s t a n d a r d s b e c a u s e he s u f f e r s f r o m a p s y c h o l o g i c a l c o n d i t i o n c a u s a l l y 
r e l a t e d t o h i s c o m p e n s a b l e i n j u r y w h i c h was n o t c o n s i d e r e d i n t h e e v a l u a t i o n o f 
h i s d i s a b i l i t y . 

The R e f e r e e h e l d t h a t c l a i m a n t h a d f a i l e d t o c a r r y h i s b u r d e n o f p r o o f 
t h a t h i s p s y c h o l o g i c a l c o n d i t i o n was c a u s a l l y r e l a t e d t o h i s c o m p e n s a b l e i n j u r y . 
We a g r e e a n d a d o p t t h e R e f e r e e ' s c o n c l u s i o n and o p i n i o n o n t h i s i s s u e . A c c o r d 
i n g l y , we r a t e c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y w i t h o u t c o n s i d e r a t i o n o f h i s 
p s y c h o l o g i c a l c o n d i t i o n . 

I n t h i s c a s e , t h e " s t a n d a r d s " a d o p t e d e f f e c t i v e J u l y 1 , 1 9 8 8 , f o r m e r 
OAR 4 3 6 - 3 5 - 0 0 1 e t s e g , a p p l y t o t h e r a t i n g o f c l a i m a n t ' s p e r m a n e n t p a r t i a l d i s 
a b i l i t y . F o r m e r OAR 4 3 6 - 3 5 - 2 7 0 t h r o u g h 4 36-35-440 a p p l y t o t h e r a t i n g o f u n 
s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t i e s . F o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 1 ) . 

The d e t e r m i n a t i o n o f p e r m a n e n t p a r t i a l d i s a b i l i t y u n d e r t h e 
" s t a n d a r d s " i s made b y d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d b y t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s a g e , e d u c a t i o n , a d a p t a b i l i t y a n d i m p a i r m e n t . 
O t h e r t h a n c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s p a i n , w h i c h t h e R e f e r e e a n d we 
h a v e f o u n d t o be n o t c r e d i b l e , c l a i m a n t p r e s e n t s no e v i d e n c e r e g a r d i n g p e r m a n e n t 
i m p a i r m e n t d u e t o h i s b a c k c o n d i t i o n , e.g., s u r g e r y , f r a c t u r e s , a n k y l o s i s , d i s c 
l e s i o n s , o r l o s t r a n g e o f m o t i o n . B e c a u s e c l a i m a n t p r e s e n t s no p e r s u a s i v e e v i 
d e n c e t o e s t a b l i s h p e r m a n e n t i m p a i r m e n t due t o h i s c o m p e n s a b l e i n j u r y , he h a s 
f a i l e d t o p r o v e t h a t he i s e n t i t l e d t o p e r m a n e n t d i s a b i l i t y u n d e r t h e " s t a n d 
a r d s " o r b y c l e a r a n d c o n v i n c i n g e v i d e n c e . I t i s u n n e c e s s a r y f o r u s t o a d d r e s s 
t h e v a l u e s f o r a g e , e d u c a t i o n a n d a d a p t a b i l i t y u n d e r t h e s t a n d a r d s . F o r m e r OAR 
4 3 6 - 3 5 - 2 8 0 ( 1 ) . The i n s u r e r d o e s n o t r e q u e s t a r e d u c t i o n i n t h e d i s a b i l i t y 
a w a r d , t h e r e f o r e , we a f f i r m t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d M a r c h 6, 1989, i s a f f i r m e d . 
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C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H i g a s h i ' s o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r a r e s p i r a t o r y c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS," w i t h t h e f o l l o w i n g c o r r e c t i o n s and 
s u p p l e m e n t a t i o n : 

C o r r e c t i o n s 

Paragraph 5 on page 3: Claimant has c h r o n i c r h i n o s i n u s i t i s , an i n f e c t i o n 
o f t h e nose and p a r a n a s a l s i n u s e s , n o t an i n f e c t i o n o f t h e s u p p o r t i n g system o f 
t h e l u n g . 

Paragraph 7 on page 3: The m e d i c a t i o n s used f o r t r e a t i n g c l a i m a n t ' s h i g h 
b l o o d p r e s s u r e were r u l e d o u t as a p o s s i b l e cause o f her r e s p i r a t o r y c o n d i t i o n . 

S u p p l e m e n t a t i o n 

C l a i m a n t had been i n good h e a l t h u n t i l 1986, when she n o t i c e d t h e onset 
o f r h i n o r r h e a ( r u n n y n o s e ) , f e v e r , cough, c h e s t t i g h t n e s s , and s h o r t n e s s o f 
b r e a t h . A f t e r b e i n g t a k e n o f f work and t r e a t e d w i t h a n t i b i o t i c s she improved 
somewhat, b u t worsened upon her r e t u r n t o work. She c o n t i n u e d t o have i n t e r m i t 
t e n t e p i s o d e s o f cough, c h e s t p a i n and f e v e r d u r i n g t h e f a l l and w i n t e r o f 1986-
87. I n e a r l y 1988, she had an i n c r e a s e i n n a s a l c o n g e s t i o n and r h i n o r r h e a and 
i n June 1988 complained t o her t r e a t i n g d o c t o r o f w o r s e n i n g pulmonary and s i n u s 
c o n g e s t i o n when a t work. She was t a k e n o f f work f o r t h e second t i m e i n Septem
ber 1988, b u t had no d r a m a t i c improvement i n her symptoms. A t t h e t i m e o f hear
i n g c l a i m a n t had s i g n i f i c a n t e x e r t i o n a l dyspnea ( d i f f i c u l t y b r e a t h i n g ) a f t e r 
w a l k i n g on t h e l e v e l c a r r y i n g heavy o b j e c t s o r a f t e r c l i m b i n g one f l i g h t o f 
s t a i r s . She a l s o had i n t e r m i t t e n t n o n - p r o d u c t i v e cough and c h e s t t i g h t n e s s , 
n a s a l and s i n u s c o n g e s t i o n , b i f r o n t a l headaches, and a f o u l t a s t e i n h e r mouth. 

C l a i m a n t ' s l a s t work exposure was on January 20, 1989. 

C l a i m a n t wore no r e s p i r a t o r y p r o t e c t i o n u n t i l January 1988, when she be
gan w e a r i n g s u r g i c a l masks, a c h a r c o a l f i l t e r r e s p i r a t o r y p r o t e c t i v e d e v i c e , and 
s a f e t y g o g g l e s . There was no mechanical v e n t i l a t i o n i n t h e w o r k p l a c e u n t i l 
a bout J u l y 1988, when an exhaust f a n was i n s t a l l e d i n c l a i m a n t ' s work a r e a . 

C l a i m a n t was a l s o exposed a t work t o c a u s t i c soda, c e l l u l o s e n i t r a t e , 
r e g u l a r and unl e a d e d g a s o l i n e , g l y c e r i n , s i l i c o n e a d d i t i v e s , and Chevron 
t h i n n e r s . A l l t h e s e substances, as w e l l as t h o s e i d e n t i f i e d i n t h e "FINDINGS", 
a r e p o t e n t i a l l y i r r i t a t i n g t o t h e r e s p i r a t o r y t r a c t . 

C l a i m a n t has never smoked and seldom d r i n k s a l c o h o l . She has no a n i m a l s . 
No non-work a c t i v i t i e s have been i d e n t i f i e d t h a t m i g h t have c o n t r i b u t e d t o her 
c o n d i t i o n . 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t has an u n d e r l y i n g i n f e c t i o u s s i n u s i t i s w h i c h p r e d i s p o s e s h e r t o 
e x p e r i e n c e symptoms f r o m exposure t o r e s p i r a t o r y i r r i t a n t s i n h e r w o r k p l a c e . 

C l a i m a n t has an o c c u p a t i o n a l i r r i t a n t r e a c t i o n o f t h e upper and l o w e r 
a i r w a y . 

C l a i m a n t has no o c c u p a t i o n a l l u n g d i s e a s e . 

C l a i m a n t ' s c u r r e n t symptoms a r e t h e r e s u l t o f i n f e c t i o u s s i n u s i t i s o r 
o c c u p a t i o n a l i r r i t a n t r e a c t i o n , b o t h e q u a l l y p l a u s i b l e e x p l a n a t i o n s f o r 
c l a i m a n t ' s c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t ' s l a s t exposure t o w o r k i n g c o n d i t i o n s i n v o l v i n g fumes 
and v a p o r s was January 20, 1989, we analy z e her c l a i m under t h e o c c u p a t i o n a l 
d i s e a s e law, ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) - ( c ) , which became e f f e c t i v e J a n u a r y 1, 1988. See 
Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) ; Donna E. Aschbacher. 
41 Van N a t t a 1242 ( 1 9 8 9 ) . C l a i m a n t argues t h a t she has an o c c u p a t i o n a l d i s e a s e 
under e i t h e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) o r ( c ) . We f i r s t address t h e c l a i m ' u n d e r ( c ) . 

C l a i m a n t m a i n t a i n s t h a t c o m p e n s a b i l i t y o f her c o n d i t i o n can be e s t a b 
l i s h e d under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) i f her work exposure t o fumes and v a p o r s was a 
m a t e r i a l c o n t r i b u t i n g cause o f her need f o r m e d i c a l s e r v i c e s . The R e f e r e e con
c l u d e d t h a t c l a i m a n t had no o c c u p a t i o n a l d i s e a s e under ( c ) because he f o u n d no 
e v i d e n c e o f an i n j u r y , wound o r p a t h o l o g i c a l change t h a t r e s u l t e d f r o m 
c l a i m a n t ' s i r r i t a t i o n r e a c t i o n s . We f i n d b o t h a n a l y s e s m i s c o n s t r u e t h e s t a t u t e . 
S u b s e c t i o n ( c ) i s l i m i t e d t o overuse traumas. I t does n o t a p p l y t o c l a i m a n t ' s 
c o n d i t i o n , w h i c h i s due t o exposure t o fumes and v a p o r s , t h e s u b j e c t o f ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) . 

As a r e s u l t , i f c l a i m a n t i s t o e s t a b l i s h t h a t she has an o c c u p a t i o n a l 
d i s e a s e , she must do so under (a) and, t h e r e f o r e , must meet t h e b u r d e n o f show
i n g t h a t h e r work exposure was t h e major c o n t r i b u t i n g cause o f t h e o n s e t o r 
p a t h o l o g i c a l w o r s e n i n g o f her c o n d i t i o n . See Ronald V. D i c k s o n , 42 Van N a t t a 
1102 ( 1 9 9 0 ) . T h i s i s a complex m e d i c a l q u e s t i o n . The r e s o l u t i o n o f t h i s i s s u e 
t u r n s l a r g e l y on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s 
Paper Co., 76 Or App 105, 109, r e v den 300 Or 546 ( 1 9 8 6 ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t had no o c c u p a t i o n a l l u n g d i s e a s e under 
ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , because she had no s c a r r i n g i n t h e l u n g s o r t h e i r s u p p o r t i n g 
s t r u c t u r e . He based h i s o p i n i o n . o n t h e r e p o r t s and t e s t i m o n y o f Dr. Montanaro, 
M.D., a s p e c i a l i s t i n o c c u p a t i o n a l l u n g d i s e a s e and o c c u p a t i o n a l asthma. 

C l a i m a n t argues t h a t t h e o p i n i o n o f Dr. Morton, M.D., an o c c u p a t i o n a l 
h e a l t h s p e c i a l i s t , s h o u l d be accepted over t h a t o f Dr. Montanaro. Based on t h e 
r e s u l t s o f t e s t s t h a t showed c l a i m a n t had oxygen d e s a t u r a t i o n and d i m i n i s h e d 
d e f u s i o n c a p a c i t y , Dr. Morton i n f e r r e d t h a t c l a i m a n t has a d i f f u s i o n b a r r i e r i n 
her l u n g s due t o d i f f u s e s c a r r i n g caused by b r e a t h i n g i r r i t a n t gases. 

I n f i n d i n g t h a t c l a i m a n t d i d n o t have an o c c u p a t i o n a l l u n g d i s e a s e , t h e 
Re f e r e e s t a t e d t h a t he accepted Montanaro's e x p l a n a t i o n t h a t i t was p r o b a b l e 
t h a t c l a i m a n t had an i n f e c t i o n o f t h e s u p p o r t i n g system o f t h e l u n g o f unknown 
c a u s a t i o n . We d i s a g r e e d . Montanaro a c t u a l l y s a i d t h a t c l a i m a n t had c h r o n i c 
r h i n o s i n u s i t i s , an i n f e c t i o n o f t h e nose and p a r a n a s a l s i n u s e s , n o t an i n f e c t i o n 
o f t h e s u p p o r t i n g system o f t h e l u n g . Montanaro o p i n e d t h a t c l a i m a n t ' s l o w e r 
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r e s p i r a t o r y t r a c t symptoms were caused by p o s t - n a s a l d r a i n a g e f r o m t h e upper 
r e s p i r a t o r y t r a c t . T h i s p a r a n a s a l problem i s o f unknown cause. Montanaro's 
o p i n i o n was s u p p o r t e d by t h a t o f Dr. Medak, M.D., who i n d e p e n d e n t l y c o n c l u d e d 
t h a t c l a i m a n t had a c h r o n i c s i n u s i n f e c t i o n , o f n o n - o c c u p a t i o n a l o r i g i n , w h i c h 
can cause b o t h upper and lower r e s p i r a t o r y t r a c t symptoms. 

I n a d d i t i o n , Montanaro and Medak each o p i n e d t h a t c l a i m a n t had a s e p a r a t e 
p r o b l e m , an i r r i t a n t r e a c t i o n due t o i n d u s t r i a l exposure, w h i c h a l s o causes 
cough, i r r i t a t e d t h r o a t , n a s a l and s i n u s c o n g e s t i o n , and i n t e r m i t t e n t headache. 
A l t h o u g h Montanaro d i d n o t f e e l t h a t t h e r e was any ob v i o u s d i s e a s e o r c o n d i t i o n 
caused by exposure t o t h e s e o c c u p a t i o n a l i r r i t a n t s , he o p i n e d t h a t c l a i m a n t ' s 
u n d e r l y i n g i n f e c t i o u s c o n d i t i o n p r e d i s p o s e d her t o e x p e r i e n c e symptoms f r o m 
e x posure t o r e s p i r a t o r y i r r i t a n t s i n her w o r k p l a c e . 

We a r e n o t persuaded by Dr. Morton's c o n c l u s o r y o p i n i o n . X-rays r e v e a l e d 
no s c a r r i n g . Dr. Montanaro t e s t i f i e d t h a t t h e r e were m u l t i p l e causes o f oxygen 
d e s a t u r a t i o n and d i m i n i s h e d d e f u s i o n c a p a c i t y , i n c l u d i n g d r u g s , t u m o r s , i n f l a m 
m a t i o n , and i n f e c t i o n . Y et, Morton i n f e r r e d t h a t s c a r r i n g was p r e s e n t w i t h o u t 
a d d r e s s i n g t h e x - r a y e v i d e n c e o r o t h e r p o s s i b l e causes o f t h e t e s t r e s u l t s . I n 
s t e a d , we d e f e r t o t h e w e l l - r e a s o n e d o p i n i o n o f Dr. Montanaro. 

Based on h i s o p i n i o n , we f i n d t h a t c l a i m a n t ' s symptoms a r e a r e s u l t o f 
e i t h e r h e r noncompensable i n f e c t i o u s s i n u s c o n d i t i o n o r exposure t o r e s p i r a t o r y 
i r r i t a n t s i n her w o r k p l a c e . Even i f c l a i m a n t ' s symptoms a r e due i n p a r t t o 
w o r k p l a c e i r r i t a n t s , her c l a i m i s n o t compensable. There i s no e v i d e n c e t h a t 
t h e w o r k p l a c e i r r i t a n t s were t h e major c o n t r i b u t i n g cause o f t h e o n s e t o r t h e 
p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . C o n s e q u e n t l y , c l a i m a n t ' s c o n d i 
t i o n i s n o t compensable, r e g a r d l e s s o f t h e a c t u a l cause. A c c o r d i n g l y , we u p h o l d 
t h e d e n i a l . 

ORDER 

The Referee's o r d e r d a t e d February 27, 1989 i s a f f i r m e d . 
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C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee D a u g h t r y ' s o r d e r t h a t 
d i s m i s s e d h i s h e a r i n g r e q u e s t c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s 
c l a i m f o r an October 1961 i n j u r y on t h e ground t h a t t h e c l a i m , f i l e d i n January 
1989, was u n t i m e l y . Contending t h a t t h e Referee e r r e d i n d i s m i s s i n g h i s h e a r i n g 
r e q u e s t , c l a i m a n t a s s e r t s t h a t h i s c l a i m i s compensable. We h o l d t h a t c l a i m a n t 
i s e n t i t l e d t o p r e s e n t h i s c l a i m a t a h e a r i n g . Consequently, we r e v e r s e t h e 
R e f e r e e ' s d i s m i s s a l o r d e r and remand f o r a h e a r i n g . 

FINDINGS OF FACT 

I n January 1989 c l a i m a n t f i l e d an i n j u r y c l a i m w i t h SAIF. C l a i m a n t 
contended t h a t he had s u f f e r e d a "gash" t o h i s " s k u l l " w h i l e w o r k i n g f o r 
Columbia Fence Company i n October 1961. 
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SAIF d e n i e d t h e c l a i m . I t based i t s d e n i a l on s e v e r a l g r o u n d s . F i r s t , 
a s e a r c h o f t h e S t a t e I n d u s t r i a l A c c i d e n t Commission r e c o r d s d i d n o t c o n t a i n any 
1961 i n j u r y c l a i m f r o m c l a i m a n t . Second, SAIF had been u n a b l e t o e s t a b l i s h t h a t 
i t i n s u r e d c l a i m a n t ' s a l l e g e d 1961 employer. T h i r d , SAIF a s s e r t e d t h a t c l a i m a n t 
was r e q u i r e d t o r e p o r t t h e i n j u r y t o h i s employer w i t h i n 30 days o f t h e i n c i 
d e n t . F i n a l l y , SAIF contended t h a t i t had been p r e j u d i c e d by t h e u n t i m e l y 
f i l i n g o f c l a i m a n t ' s i n j u r y c l a i m . 

C l a i m a n t r e q u e s t e d a h e a r i n g . I n response, SAIF moved f o r d i s m i s s a l 
o f t h e h e a r i n g r e q u e s t . C i t i n g t h e e x i s t i n g s t a t u t e s i n 1961, SAIF argued t h a t 
c l a i m a n t was r e q u i r e d t o f i l e h i s c l a i m w i t h i n one year f r o m t h e d a t e o f a c c i 
d e n t . S i n c e t h e c l a i m had been f i l e d some 27 ye a r s a f t e r t h e a c c i d e n t , SAIF 
contended t h a t t h e c l a i m was u n t i m e l y and s h o u l d be d i s m i s s e d . 

CONCLUSIONS OF LAW 

R e l y i n g on t h e e x i s t i n g s t a t u t e s i n 1961, t h e R eferee reasoned t h a t he 
l a c k e d a u t h o r i t y t o c o n s i d e r t h e m e r i t s o f c l a i m a n t ' s i n j u r y c l a i m . Thus, con
c l u d i n g t h a t t h e c l a i m was u n t i m e l y f i l e d , t h e Referee g r a n t e d t h e m o t i o n t o 
d i s m i s s . We d i s a g r e e w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t i s n o t 
e n t i t l e d t o a h e a r i n g . 

A t t h e t i m e o f c l a i m a n t ' s a l l e g e d 1961 i n j u r y , a w o r k e r i n a n o n f a t a l 
case was r e q u i r e d t o f i l e h i s c l a i m w i t h i n a maximum p e r i o d o f one y e a r f r o m t h e 
t i m e o f t h e a c c i d e n t . ORS 656.274(1). The a f o r e m e n t i o n e d s t a t u t e was r e p e a l e d 
i n 1965. Or Laws 1965, Chapter 285, 95. 

Under p r e s e n t law, an i n j u r e d worker must g i v e w r i t t e n n o t i c e o f t h e 
a c c i d e n t t o t h e employer n o t l a t e r t h a n 30 days a f t e r t h e a c c i d e n t . See ORS 
65 6 . 2 6 5 ( 1 ) . F a i l u r e t o g i v e such n o t i c e b a r s a c l a i m u n l e s s : (1) t h e employer 
had a c t u a l knowledge o f t h e i n j u r y o r had n o t been p r e j u d i c e d by f a i l u r e 
t o r e c e i v e t h e n o t i c e ; (2) t h e employer had begun payments as r e q u i r e d by 
s t a t u t e ; o r (3) n o t i c e was g i v e n w i t h i n one year a f t e r t h e d a t e o f t h e a c c i d e n t 
and t h e w o r k e r e s t a b l i s h e s good cause f o r f a i l u r e t o g i v e n o t i c e w i t h i n 30 days. 
ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) , ( b ) , & ( c ) . 

The d e t e r m i n a t i v e q u e s t i o n becomes which law a p p l i e s t o t h i s s i t u a 
t i o n . I n o t h e r words, i s i t t h e law i n e f f e c t a t t h e t i m e o f t h e a l l e g e d i n j u r y 
o r t h e law i n e f f e c t a t t h e t i m e o f t h e c l a i m . For t h e f o l l o w i n g r e a s o n s , we 
co n c l u d e t h a t i t i s t h e l a t t e r . 

E xcept as o t h e r w i s e p r o v i d e d by law, payment o f b e n e f i t s f o r i n j u r i e s o r 
d e a t h under ORS 656.001 t o 656.794 s h a l l be c o n t i n u e d as a u t h o r i z e d , and i n t h e 
amounts p r o v i d e d f o r , by t h e law i n f o r c e a t t h e t i m e t h e i n j u r y g i v i n g r i s e t o 
t h e r i g h t t o compensation o c c u r r e d . ORS 656.202(2). However, t h i s s t a t u t e i s n o t 
an a b s o l u t e p r o s c r i p t i o n a g a i n s t r e t r o a c t i v e a p p l i c a t i o n o f w o r k e r s ' c ompensation 
s t a t u t e s . R a t h e r , t h e s t a t u t e i s g e n e r a l l y a p p l i e d t o deny r e t r o a c t i v e a p p l i c a 
t i o n o f l e g i s l a t i o n t h a t a l t e r s t h e amounts and a v a i l a b i l i t y o f b e n e f i t s under t h e 
Workers' Compensation A c t . See B a r r e t t v. Union O i l D i s t r i b u t o r s , 60 Or App 483, 
486-87 ( 1 9 8 2 ) ; SAIF v. Mathews, 55 Or App 608, r e v den 292 Or 825 ( 1 9 8 2 ) . I n 
d e t e r m i n i n g w h e t h e r s t a t u t e s s h o u l d have r e t r o a c t i v e e f f e c t , t h e c o u r t s have gen
e r a l l y g i v e n r e t r o a c t i v e e f f e c t t o w o r k e r s ' compensation s t a t u t e s w h i c h change t h e 
t i m e w i t h i n w h i c h c l a i m a n t s must a s s e r t t h e i r r i g h t s . Argonaut I n s u r a n c e 
Companies v. Eder, 72 Or App 54, 56 (1 9 8 5 ) ; B a r r e t t , s u p r a ; Holden v. W i l l a m e t t e 
I n d u s t r i e s , 28 Or App 613 (1 9 7 7 ) . 

Here, t h e s t a t u t e s i n q u e s t i o n concern t h e t i m e f o r f i l i n g a c l a i m f o r 
b e n e f i t s . C u r r e n t ORS 656.265 e f f e c t s t h e t i m e , as w e l l as c i r c u m s t a n c e s , 
w i t h i n w h i c h c l a i m a n t s must f i l e t h e i r c l a i m s . As p r e v i o u s l y n o t e d , t h e c o u r t s 
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have g e n e r a l l y g i v e n r e t r o a c t i v e e f f e c t t o such s t a t u t e s . See Argonaut I n s u r 
ance Companies v. Eder, supra. P e r c e i v i n g no b a s i s f o r h o l d i n g t h a t t h e l e g i s 
l a t u r e , d i d n o t i n t e n d t h e w o r k e r s ' compensation g e n e r a l r u l e o f r e t r o a c t i v i t y t o 
a p p l y , we c o n c l u d e t h a t ORS 656.265 i s a p p l i c a b l e . 

C o nsequently, c l a i m a n t i s e n t i t l e d t o p r e s e n t h i s case a t h e a r i n g . A t 
t h a t t i m e , e v i d e n c e can be produced p e r t a i n i n g t o c l a i m a n t ' s i n j u r y c l a i m . T h i s 
e v i d e n c e may i n c l u d e , b u t i s n o t l i m i t e d t o : (1) t h e d a t e t h e c l a i m was f i l e d ; 
(2) w h e t h e r t h e employer had w o r k e r s ' compensation coverage a t t h e t i m e o f t h e 
a l l e g e d i n j u r y and, i f so, w i t h whom; (3) whether t h e employer had knowledge o f 
t h e a l l e g e d i n j u r y ; (4) whether SAIF has been p r e j u d i c e d by c l a i m a n t ' s apparent 
f a i l u r e t o p r o v i d e t i m e l y n o t i c e o f t h e c l a i m ; and (5) any o t h e r q u e s t i o n s con
c e r n i n g t h e c o m p e n s a b i l i t y o f t h e i n j u r y c l a i m . 

ORDER 

The Referee's o r d e r d a t e d November 14, 1989 i s r e v e r s e d . T h i s m a t t e r 
i s remanded t o t h e P r e s i d i n g Referee w i t h i n s t r u c t i o n s t o r e f e r t h i s case t o a 
Re f e r e e who w i l l c onduct a h e a r i n g c o n s i s t e n t w i t h t h i s o r d e r . 

J u l y 13, 1990 C i t e as 42 Van N a t t a 1577 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM w. G I L L I S , Claimant 

WCB Case Nos. 88-16658, 88-21450 & 88-21451 
ORDER ON REVIEW 

Gary G. Jones, Claimant A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 
Marcus K. Ward, Defense A t t o r n e y 

Kate D o n n e l l y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

L i b e r t y N o r t h w e s t I n s u r a n c e Company ( L i b e r t y ) r e q u e s t s r e v i e w o f 
Re f e r e e S e i f e r t ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l s o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome; (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l s , on b e h a l f o f T r i p l e K C u t t i n g and on b e h a l f o f B e t h e l 
C o r p o r a t i o n , o f t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t has worked i n t h e woods s i n c e 1945. I n August 1987, he began 
w o r k i n g f o r M i l l Company Loggi n g , L i b e r t y ' s i n s u r e d . H i s j o b was t o s o r t l o g s 
and mark them w i t h a b r a n d i n g i r o n . B r a n d i n g t h e l o g s r e q u i r e d r e p e t i t i v e , 
f o r c e f u l m o t i o n s o f t h e w r i s t . 

C l a i m a n t f i r s t n o t i c e d r i g h t w r i s t symptoms i n October 1987. He 
worked f o r L i b e r t y ' s i n s u r e d u n t i l a p p r o x i m a t e l y June 13, 1988. On J u l y 28, 
1988, c l a i m a n t f i l e d an 801 fo r m w i t h L i b e r t y ' s i n s u r e d , i n d i c a t i n g numbness i n 
t h e r i g h t hand. He n o t e d t h e onset as " l a t e w i n t e r - 1 9 8 8 " [ s i c ] . That c l a i m was 
d e n i e d by L i b e r t y . C l a i m a n t had a t t e m p t e d t o f i l e a c l a i m e a r l i e r b u t , because 
o f p r o c e s s i n g mix-ups w i t h t h e employer, he was n o t s u c c e s s f u l . He d i d n o t see 
a d o c t o r because he was n o t covered by i n s u r a n c e . 

Between l a t e June and September 9, 1988, c l a i m a n t worked f o r T r i p l e K 
C u t t i n g , SAIF's i n s u r e d . H i s d u t i e s t h e r e r e q u i r e d use o f a c h a i n saw wh i c h d i d 
n o t a f f e c t h i s w r i s t as l o g b r a n d i n g had. 
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C l a i m a n t n e x t worked f o r B e t h e l L o g g i n g , a l s o i n s u r e d by SAIF, between 
September 26 and October 9, 1988. H i s j o b was t o l o a d l o g s w i t h an h y d r a u l i c 
s h o v e l . On October 13, 1988, c l a i m a n t went back t o work f o r T r i p l e K L o g g i n g 
and remained t h e r e u n t i l January 1989. A t none o f t h e j o b s a f t e r L i b e r t y ' s i n 
s u r e d d i d c l a i m a n t o bserve any change i n h i s w r i s t symptoms. 

D u r i n g a p e r i o d o f l a y o f f from work, on September 12, 1988, c l a i m a n t 
f i r s t saw a d o c t o r about h i s c o n d i t i o n . Nerve c o n d u c t i o n s t u d i e s on September 
20, 1988 i n d i c a t e d s e vere r i g h t c a r p a l t u n n e l syndrome and moderate t o se v e r e 
l e f t c a r p a l t u n n e l syndrome. 

C l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n was caused by h i s employ
ment a c t i v i t i e s w i t h L i b e r t y ' s i n s u r e d . C l a i m a n t ' s employment a c t i v i t i e s w i t h 
SAIF's i n s u r e d s d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f h i s c o n d i 
t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e r e l i e d on t h e m e d i c a l o p i n i o n o f Dr. W o o l p e r t who con
c l u d e d t h a t c l a i m a n t ' s c u r r e n t symptoms were due t o h i s employment a t L i b e r t y ' s 
i n s u r e d and, t h u s , f o u n d L i b e r t y t o be r e s p o n s i b l e . We agree. 

L i b e r t y argues t h a t , because i t was n o t on t h e r i s k a t t h e t i m e 
c l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t , i t i s n o t r e s p o n s i b l e . C i t i n g Bracke 
v. Baza'r, 293 Or 239 ( 1 9 8 2 ) , L i b e r t y c l a i m s t h a t t h e o n s e t o f d i s a b i l i t y 
o c c u r r e d l o n g a f t e r employment w i t h i t s i n s u r e d , t h u s r e l i e v i n g L i b e r t y o f r e 
s p o n s i b i l i t y . L i b e r t y would be c o r r e c t had i t n o t been f o r t h e f a c t t h a t 
c l a i m a n t has p r o v e d a c t u a l c a u s a t i o n as a r e s u l t o f h i s employment w i t h 
L i b e r t y ' s i n s u r e d . C l a i m a n t has n o t r e l i e d on t h e l a s t i n j u r i o u s e x posure r u l e . 
See Bracke, s u p r a . 

N e i t h e r Dr. J e w e l l nor Dr. Woolpert were c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n . Because t h e o p i n i o n s o f t h e two d o c t o r s a r e c o n f l i c t i n g , we r e l y on t h e 
most w e l l - r e a s o n e d f o r o ur c o n c l u s i o n . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 
As t h e R e f e r e e d i d , we r e l y on Dr. Woolpert's a n a l y s i s o f t h e c a u s a t i o n o f 
c l a i m a n t ' s c o n d i t i o n . 

Dr. W o o l p e r t n o t e d t h a t c l a i m a n t was diagnosed as h a v i n g " s e v e r e 
c a r p a l t u n n e l syndrome" on September 20, 1988. By h i s t o r y , W o o l p e r t n o t e d t h a t 
c l a i m a n t had a c o n t i n u a t i o n o f symptoms t h a t began w i t h h i s work a t L i b e r t y ' s 
i n s u r e d , b u t t h e symptoms were n o t worsened w h i l e w o r k i n g a t T r i p l e K. More
o v e r , t h e t y p e o f work c l a i m a n t p e r f o r m e d a t T r i p l e K i n v o l v e d l e s s r e p e t i t i v e 
use o f h i s r i g h t w r i s t . We n o t e t h e f a c t t h a t c l a i m a n t had worked f o r T r i p l e K 
o n l y a p p r o x i m a t e l y f i v e weeks b e f o r e t h i s severe c a r p a l t u n n e l syndrome was 
di a g n o s e d . 

Dr. W o o l p e r t f o u n d c l a i m a n t t o be an i n t e l l i g e n t h i s t o r i a n c o n c e r n i n g 
h i s w r i s t c o n d i t i o n . He s t a t e d t h a t c l a i m a n t n o t e d a t r o p h y o f h i s thumb p r i o r 
t o h i s work w i t h T r i p l e K Logg i n g . T h i s a t r o p h y i s c o n s i s t e n t w i t h t h e s e v e r i t y 
o f c l a i m a n t ' s c a r p a l t u n n e l syndrome as was note d by t e s t s on September 20, 
1988. 

I n a d d i t i o n , Dr. Woolpert n o t e d t h a t c l a i m a n t had severe d e g e n e r a t i v e 
j o i n t d i s e a s e o f t h e r i g h t c a r p a l t u n n e l area. He con c l u d e d t h a t , even t h o u g h 
c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n may have p r e d i s p o s e d him t o c a r p a l t u n n e l 
p r o b l e m s , t h e use o f t h e b r a n d i n g hammer w h i l e employed by L i b e r t y ' s i n s u r e d was 
t h e m a j o r f a c t o r c o n t r i b u t i n g t o c l a i m a n t ' s c o n d i t i o n . 
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F i n a l l y , we n o t e c l a i m a n t ' s c r e d i b l e t e s t i m o n y t h a t t h e o n s e t o f h i s 
symptoms o c c u r r e d d u r i n g h i s employment w i t h L i b e r t y ' s i n s u r e d , and t h a t t h o s e 
symptoms d i d n o t worsen d u r i n g h i s subsequent employments. 

We a r e persuaded t h a t c l a i m a n t ' s work f o r L i b e r t y ' s i n s u r e d was t h e 
cause o f h i s c a r p a l t u n n e l syndrome. A c c o r d i n g l y , i t i s n o t ne c e s s a r y t o r e l y 
on t h e l a s t i n j u r i o u s exposure r u l e t o a s s i g n r e s p o n s i b i l i t y . B racke, supra a t 
245. 

ORDER 

The Referee's o r d e r d a t e d A p r i l 28, 1989 i s a f f i r m e d . 

J u l y 13, 1990 C i t e as 42 Van N a t t a 1579 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FAYE E. HARRIS, Claimant 
WCB Case No. 88-21359 

ORDER ON REVIEW 
S c o t t M. McNutt, Claimant A t t o r n e y 

H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t 
s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

I n 1968 c l a i m a n t s u s t a i n e d a compensable low back i n j u r y . SAIF ac
c e p t e d t h e c l a i m . F i v e months a f t e r her i n j u r y , she underwent s u r g e r y f o r a 
h e r n i a t e d d i s c . A 1969 D e t e r m i n a t i o n Order g r a n t e d c l a i m a n t 15 p e r c e n t unsched
u l e d permanent d i s a b i l i t y . 

I n 1970, Dr. Smith, M.D., r e p o r t e d t h a t c l a i m a n t had de v e l o p e d narrow
i n g o f t h e L-3 d i s c space. I n 1970, Dr. W i l l i a m s , o r t h o p e d i c s u r g e o n , n o t e d 
p e r s i s t e n t low back p a i n o f u n c e r t a i n e t i o l o g y w i t h p r o g r e s s i v e n a r r o w i n g o f t h e 
L-3 i n t e r s p a c e . I n 1973, c l a i m a n t was diagnosed w i t h r e s i d u a l low back and 
r i g h t l e g p a i n . 

A 1974 s t i p u l a t i o n i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l 
i t y award t o 45 p e r c e n t . 

I n 1986, c l a i m a n t was diagnosed as h a v i n g a c u t e low back p a i n , p r o b a 
b l y s econdary t o low back s t r a i n . C laimant was a l s o d i a g n o s e d w i t h m i l d d i s c 
space n a r r o w i n g a t L l - 2 and L3-4. 

I n 1987, c l a i m a n t f i l e d a c l a i m w i t h Combined I n s u r a n c e Company, s t a t 
i n g t h a t h e r back "went o u t " when she leaned over a bed a t a f r i e n d ' s house. 

I n September 1988, Dr. Meece, D.O., diagnosed lumbar s p i n e s p r a i n . I n 
November 1988, Western M e d i c a l C o n s u l t a n t s examined c l a i m a n t and d i a g n o s e d de
g e n e r a t i v e j o i n t d i s e a s e a t L5-S1, d e g e n e r a t i v e d i s c d i s e a s e a t C4-5 and C5-6 
and p r e - s p o n d y l o l y s i s a t L-5 b i l a t e r a l . Ex. 19. 

Dr. Meece's September 1988 r e p o r t t o SAIF dia g n o s e d lumbar s p i n e 
s p r a i n / s t r a i n and s t a t e d t h a t c l a i m a n t had b r i d g i n g symptoms s i n c e h e r 1968 
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i n j u r y . Dr. Meece recommended t r e a t m e n t t h r e e t i m e s p e r week and r e q u e s t e d 
t r e a t m e n t a u t h o r i z a t i o n f r o m SAIF. 

I n December 1988, SAIF d e n i e d t h a t c l a i m a n t ' s c u r r e n t low back c o n d i 
t i o n was r e l a t e d t o her 1968 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n was mate
r i a l l y r e l a t e d t o her compensable i n j u r y o f 1968. He con c l u d e d t h a t , a l t h o u g h 
c l a i m a n t had n o t sought m e d i c a l t r e a t m e n t f o r almost 13 y e a r s , her c r e d i b l e t e s 
t i m o n y t h a t she c o n t i n u e d t o s u f f e r ongoing symptoms p r o v i d e d t h e e v i d e n c e 
n e c e s s a r y t o l i n k h er c u r r e n t c o n d i t i o n t o her p r i o r i n j u r y . We do n o t agree 
w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t has pro v e n t h a t h er c o n d i t i o n i s 
m a t e r i a l l y r e l a t e d t o her 1968 i n j u r y . 

A l t h o u g h c l a i m a n t c r e d i b l y t e s t i f i e d t h a t she c o n t i n u e d t o s u f f e r back 
symptoms a f t e r h e r 1968 i n j u r y , we are n o t co n v i n c e d t h a t such t e s t i m o n y i s 
s u f f i c i e n t t o connect t h e i n i t i a l i n j u r y t o her c u r r e n t c o n d i t i o n . C l a i m a n t has 
s u s t a i n e d an i n t e r v e n i n g i n j u r y and s u f f e r s from d e g e n e r a t i v e d i s c d i s e a s e . 
T h e r e f o r e , t h e i s s u e o f whether her back c o n d i t i o n i s r e l a t e d t o h e r 1968 i n j u r y 
i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a 
t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l 
e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (19 8 5 ) . 

I n November 1988, t h e Western M e d i c a l C o n s u l t a n t s t o o k x - r a y s o f 
c l a i m a n t ' s c e r v i c a l s p i n e and found d e g e n e r a t i v e d i s c d i s e a s e a t t h e C4-5 and 
C5-6 l e v e l s . X-rays o f c l a i m a n t ' s lumbar s p i n e showed d e g e n e r a t i v e j o i n t d i s 
ease a t L5-S1. The C o n s u l t a n t s o p i n e d t h a t c l a i m a n t ' s c u r r e n t symptoms were 
caused by d e g e n e r a t i v e changes i n t h e lumbar s p i n e , w h i c h were t h e consequences 
o f normal a g i n g , r a t h e r t h a n t h e r e s u l t o f her 1968 i n j u r y . 

I n F e b r u a r y 1989, Dr. A b b o t t , M.D. ( c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
s i n c e 1 9 8 5 ) , o p i n e d t h a t c l a i m a n t ' s c u r r e n t problem was d i r e c t l y r e l a t e d t o h e r 
1968 i n j u r y . Dr. A b b o t t r e p o r t e d t h a t f o l l o w i n g her 1986 h o s p i t a l i z a t i o n , 
c l a i m a n t had al m o s t a y e a r o f good r e l i e f from p a i n , b u t had s i n c e s u f f e r e d f r o m 
r e c u r r e n c e . 

A l t h o u g h Dr. A b b o t t has r e l a t e d c l a i m a n t ' s c u r r e n t c o n d i t i o n t o h e r 
compensable i n j u r y , we do n o t f i n d h i s o p i n i o n t o be p e r s u a s i v e . Dr. A b b o t t has 
n o t e x p l a i n e d why he b e l i e v e s c l a i m a n t ' s back problems a r e r e l a t e d t o h e r 1968 
i n j u r y . Moreover, i n r e a c h i n g h i s c o n c l u s i o n , Dr. A b b o t t has n o t c o n s i d e r e d 
c l a i m a n t ' s 1987 back i n j u r y nor t h e o b j e c t i v e f i n d i n g s o f d e g e n e r a t i v e d i s c d i s 
ease. Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has n o t p r o v e n by a 
preponderance o f t h e ev i d e n c e t h a t her c u r r e n t back c o n d i t i o n i s r e l a t e d t o h e r 
compensable 1968 i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 6, 1989 i s r e v e r s e d . The R e f e r e e ' s 
award o f a $1,600 assessed a t t o r n e y f e e i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DEAN P. HOLDAHL, Claimant 
WCB Case No. 88-14588 

ORDER ON REVIEW 
Brown & Tarlow, C l a i m a n t A t t o r n e y 

R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n 
j u r y f r o m 12 p e r c e n t (38.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order t o 17 
p e r c e n t (54.4 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f un s c h e d u l e d permanent 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was employed by a woodwork company f o r a s h o r t t i m e f o l l o w i n g 
g r a d u a t i o n f r o m h i g h s c h o o l . A f t e r t h a t p o s i t i o n he worked i n t h e employer's 
machine and w e l d i n g shops. For t h e t e n y e a r s p r i o r t o h i s i n j u r y , c l a i m a n t ' s 
h i g h e s t SVP was 7 f o r h i s work as a m a c h i n i s t . 

C l a i m a n t does n o t have documented competence i n a s p e c i f i c v o c a t i o n a l 
p u r s u i t . 

C l a i m a n t ' s u s u a l and customary work i s i n t h e medium s t r e n g t h c a t e 
g o r y . C l a i m a n t has r e t u r n e d t o m o d i f i e d work and i s c u r r e n t l y c a p a b l e o f occa
s i o n a l l y l i f t i n g 50 pounds o r more. He r e g u l a r l y l i f t s up t o 50 pounds. 

C l a i m a n t has an unoperated d i s c derangement w i t h c l i n i c a l l y - r e l a t e d 
r e s i d u a l symptoms, a t t h e L4-5 l e v e l . 

C l a i m a n t had a l e f t L5-S1 laminectomy and s i n g l e d i s c e c t o m y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee f o u n d t h a t c l a i m a n t was e n t i t l e d t o 5 p e r c e n t i m p a i r m e n t 
f o r d i s a b l i n g p a i n , i n a d d i t i o n t o a p r i o r D e t e r m i n a t i o n Order award o f 12 p e r 
c e n t . We m o d i f y . 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, f o r m e r 
OAR 436-35-001 e t seq, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s 
a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-270(1). 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r c e n t 
age o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 
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Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 29 y e a r s i s 0. Former OAR 
436-35-290. 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l e d u c a t i o n i s 
0. Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 7 as a m a c h i n i s t (DOT # 600.280.022). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s 1. Former OAR 436-35-300(4). 

T r a i n i n g 

SAIF argues t h a t t h e Referee e r r e d by f i n d i n g t h a t c l a i m a n t was e n t i 
t l e d t o a v a l u e o f 1 because he d i d n o t have t r a i n i n g i n a s p e c i f i c v o c a t i o n a l 
p u r s u i t . SAIF contends t h a t c l a i m a n t ' s h i g h s c h o o l shop c l a s s e s c o n s t i t u t e 
t r a i n i n g i n t h e f i e l d o f m e c hanical work. We d i s a g r e e . 

OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( a ) p r o v i d e s t h a t i f no d o c u m e n t a t i o n ( d e m o n s t r a t i n g 
competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t ) i s p r o v i d e d , a v a l u e o f 1 s h a l l 
be a l l o w e d . SAIF has n o t p r o v i d e d evidence o f a c e r t i f i c a t e , d i p l o m a o r degree 
d e m o n s t r a t i n g c l a i m a n t ' s competence i n t h e v o c a t i o n o f m a c h i n i s t . See Jack E. 
Emerald, 42 Van N a t t a 1161 ( 1 9 9 0 ) . 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r t r a i n i n g i s 1. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e 
i s 2, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n 
i n g . Former OAR 436-35-300(6). 

A d a p t a b i l i t y where c l a i m a n t has r e t u r n e d t o m o d i f i e d work 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s o r 
her u s u a l and customary work fSee former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] b u t who has r e 
t u r n e d t o m o d i f i e d work i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t f o r m e r OAR 436-
3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s 
u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d 
work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do 
h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s 
a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s con
t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

SAIF argues t h a t t h e Referee i n c o r r e c t l y f o u n d t h a t c l a i m a n t f r e 
q u e n t l y l i f t e d 30 t o 40 pounds a l l day which t h e r e f o r e meant t h a t he was c a p a b l e 
o f medium work. C l a i m a n t t e s t i f i e d t h a t he l i f t e d 100 pounds a l t h o u g h he t r i e d 
n o t t o c o n s i s t e n t l y do so. Claimant a l s o t e s t i f i e d t h a t he l i f t e d 50 pounds 
" p r e t t y r e g u l a r l y " and t h a t he was a b l e t o p i c k t h a t w e i g h t up and "work w i t h 
i t . " 
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Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has r e t u r n e d t o 
m o d i f i e d work i n t h e medium o r h e a v i e r c a t e g o r y . As c l a i m a n t ' s p r e v i o u s u s u a l 
and customary work r e q u i r e d work i n t h e medium c a t e g o r y , c l a i m a n t i s e n t i t l e d t o 
a v a l u e o f 1 f o r a d a p t a b i l i t y . Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

The f i n a l element necessary t o d e t e r m i n e d i s a b i l i t y under t h e 
" s t a n d a r d s " i s t h e impairment v a l u e . For an un o p e r a t e d d i s c derangement a t t h e 
L4-5 l e v e l o f t h e s p i n e , w i t h c l i n i c a l l y - r e l a t e d r e s i d u a l symptoms, c l a i m a n t i s 
e n t i t l e d t o an impairment v a l u e o f 4 p e r c e n t . Former OAR 436-35 - 3 5 0 ( 2 ) . For a 
l e f t L5-S1 laminectomy and s i n g l e d i s c e c t o m y , c l a i m a n t i s e n t i t l e d t o an i m p a i r 
ment v a l u e o f 5 p e r c e n t . Former OAR 436-35-350(2). The i m p a i r m e n t v a l u e s f o r 
c l a i m a n t ' s d i s c derangement and laminectomy a re added t o o b t a i n a s i n g l e 
" i n t e r v e r t e b r a l d i s c l e s i o n " v a l u e . M i c h a e l E. C r i s t , 42 Van N a t t a 1093 (19 9 0 ) . 
I n t h i s case t h e sum o f t h e impairment v a l u e s f o r i n t e r v e r t e b r a l d i s c l e s i o n i s 
9 p e r c e n t . 

The R eferee awarded c l a i m a n t a v a l u e f o r p a i n w h i c h has r e s u l t e d i n a 
l o s s o f use and f u n c t i o n . We agree. Former OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) p r o v i d e s t h a t 
p a i n can r e s u l t i n l o s s o f use o r f u n c t i o n . When i t does, i t i s r a t e d based on 
t h e l o s s o f use o r f u n c t i o n which r e s u l t s and no a d d i t i o n a l v a l u e i s a l l o w e d f o r 
t h e p a i n a l o n e . See D a n i e l M. A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) . 

I n t h i s case, t h e Referee found t h a t c l a i m a n t c r e d i b l y t e s t i f i e d t h a t 
he has b u r n i n g and a c h i n g p a i n i n h i s low back and s h o o t i n g p a i n i n t h e l e f t l e g 
and b u t t o c k . C l a i m a n t ' s p a i n has caused him t o l i m i t o r e l i m i n a t e s e v e r a l o f f -
work a c t i v i t e s such as y a r d work, b a s k e t b a l l and c u t t i n g f i r e w o o d . C l a i m a n t ' s 
a b i l i t y t o l i f t , c a r r y , w a l k , s i t and r u n has been d i m i n i s h e d because o f h i s 
d i s a b l i n g p a i n . We agree w i t h t h e Referee t h a t c l a i m a n t i s e n t i t l e d t o an award 
o f 5 p e r c e n t f o r d i s a b l i n g p a i n . 

The i m p a i r m e n t v a l u e s f o r c l a i m a n t ' s i n t e r v e r t e b r a l d i s c l e s i o n a r e 
combined ( n o t added) w i t h t h e impairment v a l u e f o r h i s d i s a b l i n g p a i n t o o b t a i n 
a s i n g l e i m p a i r m e n t v a l u e . Former OAR 436-35-360(11). Here, 9 p e r c e n t and 5 
p e r c e n t combine t o a v a l u e o f 13.55 p e r c e n t . 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 2, t h e sum i s 2. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d u c t i s 2. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 13.55, t h e r e s u l t i s 
15.55 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 16 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d November 22, 1988 i s m o d i f i e d . I n l i e u o f 
t h e R e f e r e e ' s award and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award o f 12 p e r 
c e n t (38.4 degrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 4 p e r 
c e n t (12.8 degrees) f o r a t o t a l t o d a t e o f 16 p e r c e n t (51.2 d e grees) unscheduled 
permanent d i s a b i l i t y f o r h i s low back i n j u r y . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT A. LUSK, Claimant 

WCB Case Nos. 88-10360, 88-10361 & 88-10362 
ORDER ON REVIEW 

Benn e t t & Durham, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

Aetna C a s u a l t y Company r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r b i l a t e r a l h e a r i n g l o s s and d i r e c t e d i t t o ac c e p t t h e c l a i m 
t h r o u g h June 23, 1986; (2) s e t a s i d e CNA In s u r a n c e Company's "de f a c t o " d e n i a l 
o f t h e same c l a i m and d i r e c t e d t h a t CNA accept t h e c l a i m as o f December 22, 
1987; and (3) awarded c l a i m a n t an assessed a t t o r n e y f e e p a y a b l e e q u a l l y by Aetna 
and CNA. I n i t s b r i e f , CNA contends t h a t t h e Referee's assessed a t t o r n e y f e e 
award i s e x c e s s i v e and s h o u l d be reduced. On r e v i e w , t h e i s s u e s a r e r e s p o n s i 
b i l i t y and a t t o r n e y f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n and m o d i f i c a t i o n . 

C l a i m a n t was l a s t employed by CNA's i n s u r e d between November 16, 1987 
and November 19, 1987. 

The o n s e t o f c l a i m a n t ' s permanent d i s a b i l i t y had o c c u r r e d by June 23, 
1986, w h i l e c l a i m a n t was employed by Aetna's i n s u r e d . 

C l a i m a n t ' s work exposure a f t e r June 23, 1986, w h i l e employed by CNA's 
i n s u r e d , caused a d d i t i o n a l permanent d i s a b i l i t y and i n d e p e n d e n t l y c o n t r i b u t e d t o 
a w o r s e n i n g o f h i s c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

R e s p o n s i b i l i t y f o r c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e r e s t s , i n t h e f i r s t 
i n s t a n c e , w i t h t h e l a s t p o t e n t i a l l y c a u s a l employer p r i o r t o t h e o n s e t o f d i s 
a b i l i t y . Bracke v. Baza'r, 293 Or 239, 248 (19 8 2 ) . L i a b i l i t y f o r t h e d i s e a s e 
i s f i x e d when t h e d i s e a s e a r i s e s . I d . a t 250. When, as h e r e , t h e d i s a b i l i t y 
o c c u r s f i r s t i n t h e fo r m o f a permanent d i s a b i l i t y , t h e "onset o f d i s a b i l i t y " i s 
when t h e permanent d i s a b i l i t y m a n i f e s t s i t s e l f . I n e z Horsey, 42 Van N a t t a 
331, 332 ( 1 9 9 0 ) . The e x i s t e n c e o f c l a i m a n t ' s permanent h e a r i n g l o s s was f i r s t 
e s t a b l i s h e d by a June 23, 1986 h e a r i n g t e s t . (Exs. 2, 1 5 - 3 ) . Aetna's i n s u r e d 
was t h e l a s t p o t e n t i a l l y c a u s a l employer p r i o r t o t h e on s e t o f d i s a b i l i t y . 
C o n s e q u e n t l y , Aetna i s r e s p o n s i b l e f o r t h e h e a r i n g l o s s s u f f e r e d by c l a i m a n t 
t h r o u g h June 23, 1986. 

C l a i m a n t ' s h e a r i n g l o s s had worsened by December 22, 1987. 
(Exs. 3, 1 5 - 9 ) . U n c o n t r a d i c t e d evidence i n d i c a t e s t h a t c l a i m a n t ' s work exposure 
a f t e r June 23, 1986, w h i l e employed by CNA's i n s u r e d , i n d e p e n d e n t l y c o n t r i b u t e d 
t o t h e w o r s e n i n g o f h i s c o n d i t i o n . (Ex. 15-9). I n t h i s r e g a r d , c l a i m a n t ' s 
worsened c o n d i t i o n i s e s t a b l i s h e d by a second h e a r i n g t e s t on December 22, 1987. 
Co n s e q u e n t l y , CNA's i n s u r e d i s r e s p o n s i b l e f o r c l a i m a n t ' s worsened c o n d i t i o n , 
commencing November 16, 1987, t h e d a t e c l a i m a n t began w o r k i n g f o r i t s i n s u r e d . 
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I n r e a c h i n g t h e s e c o n c l u s i o n s we n o t e t h a t t h e r e c o r d c l e a r l y and 
q u a n t i f i a b l y i d e n t i f i e s c l a i m a n t ' s permanent d i s a b i l i t y p r i o r t o h i s work a c t i v 
i t i e s w i t h CNA's i n s u r e d . Under such c i r c u m s t a n c e s , c l a i m a n t has s u c c e s s f u l l y 
e s t a b l i s h e d t h e degree t o which Aetna's and CNA's i n s u r e d have been r e s p o n s i b l e 
f o r c a u s i n g h i s o c c u p a t i o n a l d i s e a s e . Thus, use o f t h e l a s t i n j u r i o u s exposure 
r u l e i s n o t necessary. See R u n f t v. SAIF, 303 Or 493, 502 ( 1 9 8 7 ) ; 
B o i s e Cascade Corp. v. St a r b u c k , 296 Or 238, 244 ( 1 9 8 3 ) . 

A t t o r n e y Fees 

CNA argues t h a t t h e Referee's a t t o r n e y f e e award o f $1,800 i s exces
s i v e . I n s u p p o r t o f t h i s argument, i t contends t h a t c l a i m a n t ' s compensation was 
n o t a t r i s k because c o m p e n s a b i l i t y was conceded. We d i s a g r e e . 

No ".307" o r d e r i s s u e d i n t h i s case by t h e t i m e o f t h e h e a r i n g . 
Under such c i r c u m s t a n c e s , we have h e l d t h a t c l a i m a n t ' s r i g h t t o compensation i s 
a t r i s k a g a i n s t a l l p o t e n t i a l l y r e s p o n s i b l e c a r r i e r s . M a r g a r e t A. Sm i t h , 41 
Van N a t t a 272, 274 ( 1 9 8 9 ) ; See Ronald A. Warner, 40 Van N a t t a 1082, 1194 (1 9 8 8 ) . 

C o n s i d e r i n g t h e r e l e v a n t f a c t o r s , we conclu d e t h a t t h e R e f e r e e ' s award 
i s r e a s o n a b l e . OAR 438-15-010(6). Because we f i n d b o t h i n s u r e r s r e s p o n s i b l e , 
we a l s o f i n d t h e Referee's a p p o r t i o n m e n t o f t h e f e e t o be a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r d a t e d December 16, 1988, as amended Fe b r u a r y 3, 
1989, i s a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . The c l a i m w i t h CNA I n s u r a n c e 
Company i s o r d e r e d accepted as o f November 16, 1987. We a f f i r m t h e remainder o f 
t h e o r d e r . 

J u l y 13, 1990 C i t e as 42 Van N a t t a 1585 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE A. RANKINS, Claimant 

WCB Case Nos. 88-07900 & 88-07899 
ORDER ON REVIEW 

D r a k u l i c h , e t a l . , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
L i p t o n ' s o r d e r t h a t g r a n t e d permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n 
Order had awarded 65 p e r c e n t (208 degrees) unscheduled permanent d i s a b i l i t y f o r 
a low back i n j u r y and 10 p e r c e n t (13.5 degrees) sched u l e d permanent d i s a b i l i t y 
f o r l o s s o f use o r f u n c t i o n o f t h e l e f t f o o t . I n h i s b r i e f , c l a i m a n t r e q u e s t s 
r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e employer's d e n i a l 
o f c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e permanent 
t o t a l d i s a b i l i t y and c o m p e n s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as supplemented below. 

C l a i m a n t ' s compensable 1986 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s 
c u r r e n t c e r v i c a l c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . 
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CONCLUSION OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e u p h e l d t h e employer's d e n i a l o f c l a i m a n t ' s c u r r e n t c e r v i c a l 
c o n d i t i o n . The R eferee concl u d e d t h a t c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n was 
u n r e l a t e d t o t h e lumbar back c o n d i t i o n . We a r e i n agreement w i t h t h i s p o r t i o n 
o f t h e R e f e r e e ' s o p i n i o n . However, t h e Referee a l s o f o u n d t h a t t h e compensable 
1986 i n j u r y d i d n o t m a t e r i a l l y c o n t r i b u t e d t o t h e c u r r e n t c e r v i c a l c o n d i t i o n . 
S p e c i f i c a l l y , he f o u n d i n c r e a s e d symptoms i n s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l 
i t y f o r c u r r e n t t r e a t m e n t . We d i s a g r e e w i t h t h i s p o r t i o n o f t h e R e f e r e e ' s 
a n a l y s i s . 

A c l a i m a n t must e s t a b l i s h by a preponderance o f t h e e v i d e n c e t h a t t h e i n 
d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e e x i s t i n g d i s a b i l i t y . 
H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 254 ( 1 9 8 3 ) . C l a i m a n t i s e n t i t l e d t o 
t r e a t m e n t f o r t h e d i s a b l i n g r e s u l t s o f a compensable i n j u r y , even i f c l a i m a n t 
has a p r e e x i s t i n g c o n d i t i o n , and t h i s p r e e x i s t i n g c o n d i t i o n c o n t i n u e s t o con
t r i b u t e t o t h e d i s a b i l i t y . Jameson v. SAIF, 63 Or App 553 ( 1 9 8 3 ) . The compens
a b l e i n j u r y need n o t be t h e s o l e cause o r t h e most s i g n i f i c a n t cause o f t h e need 
f o r t r e a t m e n t , b u t must be m a t e r i a l . Van B l o k l a n d v. Oregon H e a l t h 
S ciences U n i v e r s i t y , 87 Or App 694 ( 1 9 8 7 ) . 

On October 16, 1986, c l a i m a n t was w o r k i n g f o r t h e employer when he s l i p p e d 
and f e l l i n j u r i n g h i s neck, s h o u l d e r , and l e f t arm. C l a i m a n t f i l e d a c l a i m , 
w h i c h was a c c e p t e d . The r e c o r d does n o t i n d i c a t e t h e d a t e o r t e r m s o f t h e 
a c c e p t a n c e . The c l a i m was c l o s e d by D e t e r m i n a t i o n Order, d a t e d December 7, 
1987, and g r a n t e d no permanent p a r t i a l d i s a b i l i t y . 

On March 3 1 , 1988, t h e employer d e n i e d c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i 
t i o n . The b a s i s f o r t h e d e n i a l was t h a t c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n 
was n o t r e l a t e d t o c l a i m a n t ' s employment, b u t was r e l a t e d t o a l o n g s t a n d i n g 
p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e i n t h e c e r v i c a l s p i n e . 

C l a i m a n t t e s t i f i e d t h a t p r i o r t o t h e compensable 1986 f a l l h i s c e r v i c a l 
c o n d i t i o n was asymptomatic. However, s i n c e t h e f a l l he has had a c h r o n i c p r o b 
lem w i t h p a i n i n t h e c e r v i c a l area. C o n s i d e r i n g c l a i m a n t ' s p r e e x i s t i n g c o n d i 
t i o n , we c o n c l u d e t h a t t h e i s s u e o f whether t h i s c u r r e n t c e r v i c a l c o n d i t i o n i s 
m a t e r i a l l y r e l a t e d t o t h e compensable 1986 i n j u r y i s a complex m e d i c a l q u e s t i o n . 
Hence, w h i l e c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s case 
l a r g e l y t u r n s on m e d i c a l e v i d e n c e . See U r i s v. Compensation Dept., 247 Or 420 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

The m e d i c a l r e c o r d c o r r o b o r a t e s c l a i m a n t ' s t e s t i m o n y i n t h a t i t r e v e a l s 
t h a t t h i s p r e e x i s t i n g c o n d i t i o n p r e d a t e d t h e October 16, 1986 i n j u r y . The 
r e c o r d a l s o shows t h a t even though c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e p r e 
e x i s t e d t h e compensable i n j u r y , i t was f o r t h e most p a r t , asymptomatic. I t was 
n o t u n t i l a f t e r t h e f a l l t h a t c l a i m a n t ' s c e r v i c a l back c o n d i t i o n became symp
t o m a t i c and became a c h r o n i c problem f o r c l a i m a n t . 

I n March 1987, c l a i m a n t ' s t h e n t r e a t i n g p h y s i c i a n , Dr. Malos, d i a g n o s e d 
c l a i m a n t ' s c h r o n i c neck p a i n r e s u l t i n g from c e r v i c a l s p o n d y l o s i s and degenera
t i v e c e r v i c a l d i s c d i s e a s e , and o p i n e d t h a t t h e 1986 f a l l may have e x a c e r b a t e d 
t h e c o n d i t i o n , b u t was n o t e n t i r e l y r e s p o n s i b l e f o r i t . Dr. K a l d w e l l , 
c l a i m a n t ' s p r e s e n t t r e a t i n g p h y s i c i a n , f e l t t h e compensable 1986 i n j u r y 
" s u b s t a n t i a l l y a g g r a v a t e d " t h e c e r v i c a l c o n d i t i o n . He f o u n d t h a t t h e compens
a b l e 1986 i n j u r y caused c l a i m a n t t o become symptomatic and l i m i t e d c l a i m a n t f r o m 
o verhead l i f t i n g , r e p e t i t i v e use o f h i s l e f t s h o u l d e r and c e r v i c o d o r s a l r e g i o n , 
and p r e c l u d e d him f r o m heavy work. Dr. K a l d w e l l n o t e d t h a t p r i o r t o t h e f a l l 
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c l a i m a n t had n o t had s i g n i f i c a n t problems i n t h i s a r e a o f h i s body. A c o n s u l t 
i n g o r t h o p e d i s t , Dr. Hoppert, a l s o concluded t h e 1986 f a l l a g g r a v a t e d t h e p r e 
e x i s t i n g c e r v i c a l c o n d i t i o n . 

I n c o n t r a s t , independent m e d i c a l examiners have c o n s i s t e n t l y c o n c l u d e d 
t h a t c l a i m a n t ' s c e r v i c a l problems are r e l a t e d t o a p r e e x i s t i n g d e g e n e r a t i v e con
d i t i o n . B oth t h e O r t h o p a e d i c C o n s u l t a n t s i n June 1987, and Dr. Rosenbaum i n 
December 1986, so h e l d . However, t h e c o n t r i b u t i o n o f c l a i m a n t ' s d e g e n e r a t i v e 
c e r v i c a l c o n d i t i o n t o h i s c u r r e n t c e r v i c a l c o n d i t i o n i s n o t i n d i s p u t e . Because 
t h e s e o p i n i o n s f a i l t o address t h e e f f e c t o f t h e compensable 1986 i n j u r y , we 
g i v e them l e s s w e i g h t t h a n t h a t o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s , as w e l l as 
Dr. H o p p e r t . 

We f i n d t h a t t h e compensable 1986 i n j u r y was a m a t e r i a l c o n t r i b u t i o n t o 
c l a i m a n t ' s c u r r e n t c e r v i c a l problems. C l a i m a n t ' s p r e e x i s t i n g s u s c e p t i b i l i t y t o 
t h i s t y p e o f d i f f i c u l t y does not d e f e a t c l a i m a n t ' s c l a i m . Even t h o u g h no d o c t o r 
used t h e "magic words" o f m a t e r i a l c o n t r i b u t i n g cause, t h e e v i d e n c e as a whole 
s u p p o r t s c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . McClendon v. 
Nabisco Brands I n c . , 77 Or App 412, 416 ( 1 9 8 6 ) . We f i n d t h a t t h e e v i d e n c e 
e s t a b l i s h e s t h a t , a l t h o u g h c l a i m a n t d i d have a p r e e x i s t i n g c o n d i t i o n , t h e com
p e n s a b l e 1986 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h e o n s e t o f c h r o n i c p a i n . 
C l a i m a n t has met h i s burden o f p r o o f , h i s c l a i m i s compensable. A c c o r d i n g l y , 
t h e March 3 1 , 1988 d e n i a l i s s e t a s i d e . 

We f u r t h e r f i n d t h a t s e t t i n g a s i d e t h e d e n i a l f o r c l a i m a n t ' s c e r v i c a l con
d i t i o n does n o t p r e v e n t r a t i n g e x t e n t o f permanent d i s a b i l i t y . A t t h e t i m e o f 
h e a r i n g c l a i m a n t ' s c e r v i c a l c l a i m was i n a c l o s e d s t a t u s . F u r t h e r , t h e r e was no 
c o n t e n t i o n a t h e a r i n g by e i t h e r p a r t y t h a t , i n t h e e v e n t t h e c e r v i c a l c o n d i t i o n 
was f o u n d compensable, i t would be i n a p p r o p r i a t e f o r t h e R e f e r e e t o proceed w i t h 
a d e t e r m i n a t i o n c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . Con
s e q u e n t l y , we p r o c e e d t o d e t e r m i n e whether c l a i m a n t ' s c e r v i c a l c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y as o f t h e d a t e o f h e a r i n g . 

A R e f e r e e s h o u l d n o t r a t e permanent d i s a b i l i t y i f t h e c l a i m a n t i s n o t med
i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g o r t h e c l a i m i s i n open s t a t u s . Harmon 
v. SAIF, 54 Or App 121 ( 1 9 8 1 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r 
m a t e r i a l improvement would r e a s o n a b l y be expected f r o m m e d i c a l t r e a t m e n t , o r t h e 
passage o f t i m e . The q u e s t i o n o f whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t 
t h e t i m e o f h e a r i n g i s a m a t t e r o f m e d i c a l e v i d e n c e , w h i c h can be c i r c u m s t a n t i a l 
as w e l l as d i r e c t . Harmon, supra. 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. K a l d w e l l , i n h i s J a n a u r y 20, 1988 r e 
p o r t , s t a t e d t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was m e d i c a l l y s t a t i o n a r y and 
n o n s u r g i c a l . He a l s o i n d i c a t e d t h a t c l a i m a n t ' s t r e a t m e n t f o r t h e c o n d i t i o n f o r 
t h e p a s t s e v e r a l months p r i o r had been p a l l i a t i v e o n l y . Dr. H o p p e r t , i n h i s 
F e b r u a r y 6, 1988 r e p o r t , s t a t e d t h a t he had n o t h i n g more t o o f f e r c l a i m a n t i n 
t h e way o f t r e a t m e n t , and would see him on an "as needed b a s i s " o n l y . A c c o r d 
i n g l y , we f i n d c l a i m a n t ' s c e r v i c a l c o n d i t i o n a t t h e t i m e o f h e a r i n g t o be medi
c a l l y s t a t i o n a r y . Thus, i t i s p e r m i s s i b l e f o r us t o p r o c e e d w i t h a d e t e r m i n a 
t i o n c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . See Harmon, 
s u p r a . 

Permanent T o t a l D i s a b i l i t y 

I n l i g h t o f t h e above d i s c u s s i o n , we f i n d c l a i m a n t has permanent i m p a i r 
ment a t t r i b u t a b l e t o t h e compensable c e r v i c a l c o n d i t i o n . C l a i m a n t ' s i m p a i r m e n t 
p r i m a r i l y c o n s i s t s o f l o s s o f range o f m o t i o n i n t h e neck. However, we f u r t h e r 
f i n d t h a t even w i t h o u t c o n s i d e r a t i o n o f h i s c e r v i c a l i m p a i r m e n t , c l a i m a n t i s 
p e r m a n e n t l y t o t a l l y d i s a b l e d . 
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Thus, we adopt t h e " O p i n i o n " as s e t f o r t h i n t h e Refer e e ' s o r d e r w i t h r e 
s p e c t t o h i s c o n c l u s i o n s r e g a r d i n g permanent t o t a l d i s a b i l i t y w i t h t h e f o l l o w i n g 
e x c e p t i o n . The Ref e r e e r e l i e d , a t l e a s t p a r t i a l l y , on t h e f i n d i n g t h a t t h e 
t e s t i m o n y and o p i n i o n s o f John L i p n i c k i were n o t c r e d i b l e . We d i s a g r e e w i t h 
t h a t f i n d i n g . 

When c r e d i b i l i t y o f a w i t n e s s i s based upon e v i d e n c e i n t h e r e c o r d and t h e 
sub s t a n c e o f a w i t n e s s ' t e s t i m o n y , a r e v i e w i n g body i s c a p a b l e o f e v a l u a t i n g a 
w i t n e s s . C o a s t a l Farm Supply v. H u l t b e r g , 84 Or App 282 ( 1 9 8 7 ) . We t h e r e f o r e , 
p r o c e e d t o e v a l u a t e t h e substance o f Mr. L i p n i c k i ' s t e s t i m o n y , and f i n d no b a s i s 
f o r t h e f i n d i n g t h a t h i s o p i n i o n s l a c k e d c r e d i b i l i t y . However, d e s p i t e o u r con
s i d e r a t i o n o f L i p n i c k i ' s o p i n i o n , we conclude t h a t t h e preponderance o f t h e e v i 
dence e s t a b l i s h e s c l a i m a n t i s e n t i t l e d t o permanent t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 22, 1988, as r e c o n s i d e r e d December 16, 
1988, i s a f f i r m e d i n p a r t , and r e v e r s e d i n p a r t . The employer's d e n i a l o f 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s s e t a s i d e and t h e c l a i m i s remanded t o t h e em
p l o y e r f o r p r o c e s s i n g a c c o r d i n g t o law. The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . For s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $2,000, p a y a b l e by t h e 
employer. For s e r v i c e s on r e v i e w c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded $750, t o be p a i d by t h e employer. 

J u l y 16, 1990 C i t e as 42 Van N a t t a 1588 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MIKE A. MARTELL, Claimant 
WCB Case No. 88-17421 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

Thomas E. Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e B e n n e t t ' s o r d e r 
t h a t : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a s t r e s s - r e l a t e d c o n d i t i o n ; and (2) found SAIF's d e n i a l t o be u n r e a s o n a b l e , 
b u t no compensation due upon which t o base an assessed p e n a l t y . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t 
and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " e x c e p t f o r t h e l a s t sen
t e n c e o f t h e " F i n d i n g s o f U l t i m a t e F a c t . " We supplement t h e Re f e r e e ' s f a c t u a l 
f i n d i n g s as f o l l o w s . D u r i n g h i s l a s t year o f employment a t t h e P o r t l a n d H a b i l i -
t a t i o n C e n t e r (PHC), c l a i m a n t was s u b j e c t t o an i n c o n s i s t e n t and u n p r e d i c t a b l e 
f e d e r a l i n s p e c t o r and a n o n s u p p o r t i v e s u p e r v i s o r . H i s d e a l i n g s w i t h t h e s e 
p e o p l e caused s t r e s s , w h i c h l e d t o h i s m e n t a l c o n d i t i o n and r e s u l t i n g d i s a b i l 
i t y . These s t r e s s o r s a r e c o n d i t i o n s o f employment wh i c h a r e n e i t h e r i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n n or r e a s o n a b l e j o b performance e v a l u a t i o n a c t i o n s by t h e 
employer. 
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The R eferee f o u n d t h a t c l a i m a n t had n o t met h i s burden o f p r o v i n g t h a t 
he s u f f e r s f r o m a w o r k - r e l a t e d m e n t a l c o n d i t i o n , because he d e c i d e d t h a t 
c l a i m a n t ' s a l l e g e d s t r e s s o r s e i t h e r d i d n o t e x i s t i n a r e a l and o b j e c t i v e sense 
o r were r e a s o n a b l e j o b performance e v a l u a t i o n a c t i o n . I n r e a c h i n g t h e s e c o n c l u 
s i o n s , t h e Referee r e l i e d i n p a r t on t h e f o l l o w i n g c r e d i b i l i t y f i n d i n g s : " I be
l i e v e i n f a c t t h a t c l a i m a n t has been a c r e d i b l e w i t n e s s , and t h a t he has 
a t t e m p t e d t o be honest. I a l s o b e l i e v e , however, t h a t h i s r e c o l l e c t i o n i s o f t e n 
s e l e c t i v e and s u s p e c t . . . . " The Referee found as c r e d i b l e t h r e e o f c l a i m a n t ' s 
f o r m e r s u p e r v i s o r s who t e s t i f i e d c o n c e r n i n g t h e c o n t e n t o f p e r s o n a l c o n v e r s a 
t i o n s w i t h c l a i m a n t . He t h e n d e c i d e d t h a t c l a i m a n t ' s l a c k o f memory r e g a r d i n g 
t h e s e c o n v e r s a t i o n s c a s t "doubt on whether t h e e v e n t s t o w h i c h he t e s t i f i e d 
e x i s t e d i n a r e a l and o b j e c t i v e sense." The Referee a l s o l i s t e d a l l e g e d i n c o n 
s i s t e n c i e s between c l a i m a n t ' s t e s t i m o n y and t h e t r e a t i n g p s y c h i a t r i s t ' s r e p o r t s . 
We c o n c l u d e t h a t t h e Referee e f f e c t i v e l y t r e a t e d c l a i m a n t as an u n r e l i a b l e w i t 
ness. We d i s a g r e e w i t h h i s c r e d i b i l i t y f i n d i n g s and c o n c l u s i o n s based t h e r e o n . 

The Referee d i d n o t make e x p r e s s l y demeanor-based c r e d i b i l i t y f i n d 
i n g s . When c r e d i b i l i t y f i n d i n g s a r e based on an o b j e c t i v e e v a l u a t i o n o f t h e 
w i t n e s s e s ' t e s t i m o n y , we a r e i n as good a p o s i t i o n as t h e Re f e r e e t o e v a l u a t e 
t h e i r c r e d i b i l i t y . I n t e r n a t i o n a l Paper Co. v. McElroy, 101 Or App 61 ( 1 9 9 0 ) ; 
C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . 

The substance o f p e r s o n a l c o n v e r s a t i o n s between c l a i m a n t and h i s 
s u p e r v i s o r s i s n o t r e l e v a n t t o t h i s c l a i m . Moreover, we f i n d c l a i m a n t ' s l a c k o f 
memory r e g a r d i n g t h e s e c o n v e r s a t i o n s no more s i g n i f i c a n t t h a n h i s f o r m e r super
v i s o r s ' i n t e r e s t i n d e f e n d i n g t h e i r p r e v i o u s conduct. More i m p o r t a n t l y , we f i n d 
t h a t c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s s t r e s s o r s i s m a t e r i a l l y c o n s i s t e n t w i t h 
h i s d o c t o r s ' h i s t o r i e s . We conclude t h a t c l a i m a n t i s c r e d i b l e . 

T u r n i n g t o t h e m e r i t s , we ne x t c o n s i d e r whether c l a i m a n t has s u s t a i n e d 
h i s b u r den o f e s t a b l i s h i n g t h a t w o r k - r e l a t e d s t r e s s was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s c u r r e n t m e n t a l d i s o r d e r . 

" O c c u p a t i o n a l d i s e a s e [ s ] " i n c l u d e any m e n t a l d i s o r d e r a r i s i n g o u t o f 
and i n t h e co u r s e o f employment and which r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s 
i n p h y s i c a l d i s a b i l i t y o r de a t h . ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . However, a m e n t a l d i s o r d e r 
i s n o t compensable: 

(a) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r 
e x i s t i n a r e a l and o b j e c t i v e sense. 

(b) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r 
a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a 
t i o n o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n ac
t i o n s by t h e employer, o r c e s s a t i o n o f employment. 

( c ) Unless t h e r e i s a d i a g n o s i s o f a me n t a l o r e m o t i o n a l d i s o r d e r 
w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community. 

(d) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e m e n t a l 
d i s o r d e r a r o s e o u t o f and i n t h e course o f employment. ORS 6 5 6 . 8 0 2 ( 2 ) . 

Dr. Gerson, t r e a t i n g p s y c h i a t r i s t , diagnosed c l a i m a n t ' s c o n d i t i o n as 
" a d j u s t m e n t d i s o r d e r w i t h depressed mood." (Ex. 12a-4). He s p e c i f i c a l l y con
c l u d e d t h a t c l a i m a n t ' s employment was t h e d i r e c t cause o f h i s m e n t a l d i s o r d e r . 
(Ex. 2 2 - 2 0 ) . Dr. Turco, p s y c h i a t r i s t , diagnosed t h e same c o n d i t i o n as 
" a d j u s t m e n t r e a c t i o n w i t h some somatic f e a t u r e s . " (Ex. 15a-4). T u r c o n o t e d 
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t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n i s r e c o g n i z e d i n t h e m e d i c a l community. 
(Ex. 1 5 c - l ) . He a l s o o p i n e d t h a t c l a i m a n t ' s o f f - t h e - j o b s t r e s s o r s "were n o t t h e 
p r e d o m i n a n t i s s u e . . . . " (Ex. 15a-5). There i s no e v i d e n c e t o t h e c o n t r a r y . 
We c o n c l u d e t h a t c l a i m a n t s u f f e r s from a diagnosed p s y c h i a t r i c c o n d i t i o n and 
t h a t t h e d i a g n o s i s i s r e c o g n i z e d i n t h e m e d i c a l community. We a l s o c o n c l u d e 
t h a t , assuming t h a t t h e s t r e s s o r s p e r c e i v e d by c l a i m a n t were r e a l , t h e r e i s 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s m e n t a l d i s o r d e r a r o s e o u t o f and 
i n t h e c o u r s e o f h i s employment a t PHC. 

C l a i m a n t i d e n t i f i e d two p r i m a r y s t r e s s o r s t o w a r d t h e end o f h i s em
p l o y m e n t : p r e s s u r e r e s u l t i n g from u n p r e d i c t a b l e and i n c o n s i s t e n t c o n d u c t by Ms. 
Kennedy, f e d e r a l i n s p e c t o r ; and b e i n g u n d e r s t a f f e d and overworked a t t h e 511 
B u i l d i n g . The R e f e r e e found t h a t "except f o r [Kennedy's conduct w h i c h ] i n v o l v e d 
r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e , o r j o b performance e v a l u a t i o n a c t i o n , t h e 
employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r d i d n o t e x i s t i n a r e a l and 
o b j e c t i v e sense." We d i s a g r e e . 

Ms. Kennedy succeeded Mr. Cornet as f e d e r a l i n s p e c t o r . Mr. C o r n e t had 
been demanding, however, u n l i k e Ms. Kennedy, he had g i v e n c l a i m a n t a chance t o 
c o r r e c t p r o b l e m s . ( T r . 123, 124). Claimant t e s t i f i e d t h a t Kennedy w o u l d "say 
one t h i n g and do a n o t h e r . " ( T r . 124). He f e l t t h a t he c o u l d n o t t r u s t h e r ( T r . 
1 1 2 ) , t h a t she p r e s s u r e d him, which caused c o n s i d e r a b l e s t r e s s . ( T r . 1 3 9 ) . 
Dr. Weiner, i n i t i a l a t t e n d i n g p h y s i c i a n , r e p o r t e d c l a i m a n t ' s s t r e s s " a r i s i n g 
f r o m ambiguous and i m p o s s i b l e j o b r e q u i r e m e n t s . " (Ex. 1 9 - 3 ) . The R e f e r e e f o u n d 
t h a t Kennedy was u n p r e d i c t a b l e and i n c o n s i s t e n t , i n t h a t " [ s ] h e w o u l d o c c a s i o n 
a l l y i n d i c a t e t h a t t h i n g s were okay and t h e n f i l e a r e p o r t i n d i c a t i n g t h a t t h e r e 
was i n f a c t a p r o b l e m . " N e v e r t h e l e s s , t h e Referee d e c i d e d t h a t Ms. Kennedy's 
conduct was more i n t h e n a t u r e o f enforcement o f performance s t a n d a r d s ( n o t un
r e a s o n a b l e ) t h a n a compensable s t r e s s o r . I n r e a c h i n g t h i s c o n c l u s i o n , he s t a t e d 
t h a t c l a i m a n t ' s examples were a n e c d o t a l , r a t h e r t h a n s p e c i f i c , and t h a t Dr. 
Gerson d i d n o t l i s t t h e " p i c k i n e s s " o f f e d e r a l i n s p e c t o r s "as o f p a r t i c u l a r 
i m p o r t a n c e . " (See Ex. 22-17). We n o t e , however, Dr. Gerson d i d r e p o r t t h a t 
c l a i m a n t s u f f e r e d s t r e s s due t o i n c r e a s i n g p r e s s u r e a t work. (Ex. 22-13-14, 
16) . 

Mr. Bustamante succeeded Mr. P i s a r s k y as c l a i m a n t ' s s u p e r v i s o r . 
C l a i m a n t t e s t i f i e d t h a t i t was a " d i f f e r e n t game" under t h e f o r m e r , as i f he was 
no l o n g e r " a l l o w e d t o have d e d u c t i o n s . " ( T r . 112-113). As we have n o t e d , t h e 
R e f e r e e f o u n d Kennedy's conduct t o be s t r i c t performance e n f o r c e m e n t , r a t h e r 
t h a n r e a l and o b j e c t i v e s t r e s s o r s . He a l s o found "no s o l i d e v i d e n c e " o f l a c k o f 
s u p p o r t f r o m c l a i m a n t ' s s u p e r v i s o r s . 

C l a i m a n t ' s co-workers p r o v i d e evidence s u p p o r t i n g a c o n t r a r y c o n c l u 
s i o n . Mr. Johnson, who a l s o worked under b o t h Cornet and Kennedy, t e s t i f i e d 
t h a t he g o t a l o n g b e t t e r w i t h t h e f o r m e r . He s a i d Kennedy was " u n p r e d i c t a b l e 
and a n t a g o n i s t i c , " and t h a t t h i s was s t r e s s f u l . ( T r . 4 1 , 4 2 ) . He s a i d t h a t t h e 
P o r t l a n d H a b i l i t a t i o n Center (PHC) was u n d e r s t a f f e d , c a u s i n g s t r e s s . ( T r . 4 4 ) . 
He a l s o s a i d t h a t t h e management s t y l e changed a f t e r Mr. P i s a r s k y d i e d , and t h a t 
t h e new s t y l e caused s t r e s s . Then, he s a i d employees had no one t o go t o w i t h 
p r o b l e m s . He s p e c i f i c a l l y c i t e d Bustamante f o r f a i l i n g t o p r o v i d e s u p p o r t . 
( T r . 47, 4 8 ) . Johnson stopped w o r k i n g a t PHC because o f t h e changes i n w o r k i n g 
c o n d i t i o n s . 

Ms. Kennedy's i n c o n s i s t e n t and u n p r e d i c t a b l e b e h a v i o r as a s t r e s s o r 
i s e s t a b l i s h e d by c l a i m a n t ' s t e s t i m o n y . His t e s t i m o n y i s c o r r o b o r a t e d by t h a t 
o f c o - w o r k e r s , r e g a r d i n g Ms. Kennedy's a f o r e m e n t i o n e d c h a r a c t e r i s t i c s , as w e l l 
as t h e s t r e s s f u l u n s u p p o r t i v e n e s s o f Mr. Bustamante, s u p e r v i s o r . 
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We do n o t d e c i d e whether c l a i m a n t was s u b j e c t t o a d d i t i o n a l work 
s t r e s s o r s , because we f i n d t h a t c l a i m a n t has pro v e n , by a preponderance o f t h e 
e v i d e n c e , t h a t i n c o n s i s t e n t conduct by Kennedy was, a l o n e , a m a t e r i a l c o n t r i b u t 
i n g cause o f h i s m e n t a l c o n d i t i o n and d i s a b i l i t y . 

The r e m a i n i n g q u e s t i o n i s whether i n c o n s i s t e n t management i s a c o n d i 
t i o n i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n o r r e a s o n a b l e j o b p e r f o r m a n c e e v a l u a 
t i o n a c t i o n . The Referee found t h i s s t r e s s o r n o t i n h e r e n t , a f i n d i n g he s a i d he 
made w i t h o u t e v i d e n c e i n t h e r e c o r d . We f i n d e v i d e n c e i n t h e r e c o r d s u p p o r t i n g 
h i s f i n d i n g . Dr. Gerson t r e a t e d o t h e r people who worked a t PHC. He o p i n e d t h a t 
c o n d i t i o n s t h e r e would be s t r e s s f u l f o r anyone. (Ex. 22-30). Gerson was i n a 
p o s i t i o n t o compare PHC's work environment w i t h o t h e r s , as w e l l as PHC 
employees' responses w i t h each o t h e r ' s . He conc l u d e d , based on h i s p r o f e s s i o n a l 
e x p e r i e n c e , t h a t c o n d i t i o n s a t PHC were not o f a t y p e i n h e r e n t i n e v e r y w o r k i n g 
s i t u a t i o n . (Ex. 22-30-33). We agree. 

We co n c l u d e t h a t c l a i m a n t has met h i s burden o f p r o v i n g by a prepon
derance o f t h e e v i d e n c e t h a t he s u f f e r s from a work r e l a t e d m e n t a l c o n d i t i o n . 
H i s c l a i m i s compensable. 

The R eferee f o u n d SAIF's d e n i a l u n r e a s o n a b l e , because t h e o n l y e v i 
dence i t had u n e q u i v o c a l l y s t a t e d t h a t t h e c l a i m was w o r k - r e l a t e d . We agree. 
C l a i m a n t i s e n t i t l e d t o a p e n a l t y o f 25 p e r c e n t o f amounts t h e n due. ORS 
656 . 2 6 2 ( 1 0 ) . 

ORDER 

The Referee's o r d e r d a t e d March 24, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a s t r e s s - r e l a t e d c o n d i t i o n i s r e 
v e r s e d . The c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. That 
p o r t i o n o f t h e o r d e r w h i c h d e c l i n e d t o assess a p e n a l t y i s r e v e r s e d . C l a i m a n t 
i s awarded 2 5 p e r c e n t o f a l l compensation t h e n due a t t h e t i m e o f SAIF's d e n i a l 
f o r u n r e a s o n a b l e r e f u s a l t o pay compensation. The rem a i n d e r o f t h e Referee's 
o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $5,000, 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

J u l y 16, 1990 C i t e as 42 Van N a t t a 1591 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JUANITA J . MORROW, Claimant 

WCB Case No. 86-06758 
ORDER ON REMAND 

Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 
Raymond Smitke ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals. 
Morrow v. P a c i f i c U n i v e r s i t y , 100 Or App 198 (19 9 0 ) . The c o u r t has r e v e r s e d our 
p r i o r o r d e r w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r 
c ompensation stemming f r o m a p e r i o d o f d i s o r i e n t a t i o n and amnesia. D i s a g r e e i n g 
w i t h o u r a n a l y s i s o f t h e c l a i m as an o c c u p a t i o n a l d i s e a s e , t h e c o u r t has i n 
s t r u c t e d us t o a n a l y z e t h e c l a i m as an i n j u r y . We proceed w i t h o u r r e c o n s i d e r a 
t i o n . 
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FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " c o n t a i n e d i n o u r November 3, 1988 
o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . A t h e a r i n g , t h e p a r t i e s a greed t h a t 
c l a i m a n t ' s c l a i m i s f o r compensation stemming f r o m her p e r i o d o f d i s o r i e n t a t i o n 
and amnesia. ( T r . 5 ) . 

C l a i m a n t ' s s t r e s s a t work i s a m a t e r i a l c o n t r i b u t i n g cause o f her d i s 
a b i l i t y and need f o r m e d i c a l s e r v i c e s f o r her d i s o r i e n t a t i o n and amnesia. 

CONCLUSIONS OF LAW AND OPINION 

The p a r t i e s do n o t d i s a g r e e about what happened t o c l a i m a n t a t work on 
Jan u a r y 2 1 , 1986. They a l s o a p p a r e n t l y do n o t d i s p u t e t h a t p e r c e i v e d d e m o t i o n , 
a c c u s a t i o n o f mismanagement, suspension w i t h o u t pay and b e i n g asked t o l e a v e t h e 
premis e s c o n s t i t u t e t r a u m a t i c s t r e s s f u l events on t h a t day. The q u e s t i o n i s 
whether c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t f o r a p e r i o d o f 
d i s o r i e n t a t i o n and amnesia, f o l l o w i n g t h e s e e v e n t s , i s compensably r e l a t e d t o 
her work. The c o u r t has i n s t r u c t e d t h a t we an a l y z e t h i s c l a i m as an i n j u r y . 

I n i n j u r y cases, a c l a i m a n t must e s t a b l i s h by a preponderance o f t h e 
e v i d e n c e t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h e r 
d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . Hutcheson v. Weyerhaeuser, 288 Or 51 
( 1 9 7 9 ) ; H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 257 ( 1 9 8 3 ) . " M a t e r i a l con
t r i b u t i n g cause" means a s u b s t a n t i a l cause, b u t n o t n e c e s s a r i l y t h e s o l e cause 
o r even t h e most s i g n i f i c a n t cause. See Van B l o k l a n d v. Oregon H e a l t h Sciences 
U n i v e r s i t y , 87 Or App 694, 698 (1 9 8 7 ) ; Lobato v. SAIF, 75 Or App 488, 492 
(1 9 8 5 ) . A p r e e x i s t i n g s u s c e p t i b i l i t y , i f she has one, does n o t d e f e a t h er 
c l a i m . P r e s t o n v. Wonder Bread, 96 Or App 613 (19 8 9 ) . 

A c c o r d i n g l y , c l a i m a n t must prove t h a t t h e p o t e n t i a l l y i n j u r i o u s i n c i 
d e n t , t h a t i s , h e r s t r e s s a t work on January 2 1 , 1986, m a t e r i a l l y c o n t r i b u t e d t o 
her d i s o r i e n t a t i o n and amnesia and need f o r t r e a t m e n t . C o n s i d e r i n g c l a i m a n t ' s 
p r i o r h i s t o r y o f an aneurysm, s u r g e r i e s , h i g h b l o o d p r e s s u r e , and l i g h t 
headedness, we c o n c l u d e t h a t t h e i s s u e o f whether c l a i m a n t ' s d i s a b i l i t y and need 
f o r m e d i c a l s e r v i c e s f o r a p e r i o d o f d i s o r i e n t a t i o n and amnesia a r e c a u s a l l y r e 
l a t e d t o h e r s t r e s s a t work i s a complex m e d i c a l q u e s t i o n . The r e s o l u t i o n o f 
t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. 
Compensation Department, 247 Or 420, 426 (19 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 (1 9 8 5 ) . 

Dr. Brown, n e u r o l o g i s t , r e v i e w e d c l a i m a n t ' s f i l e , " r e l a t i v e t o t h e r e 
l a t i o n s h i p between a r u p t u r e d i n t r a c r a n i a l aneurysm and her work," i n A p r i l 
1986. (Ex. 4 4 ) . F i n d i n g t h e 1977 aneurysm i n e x p l i c a b l y d i f f e r e n t i n s i z e f r o m 
t h e " c l i p p e d " aneurysm d e s c r i b e d i n 1986, Brown d i d n o t have an o p i n i o n r e g a r d 
i n g t h e r e l a t i o n s h i p between t h e 1977 c o n d i t i o n , c l a i m a n t ' s s t r e s s a t work and 
her c u r r e n t d i s a b i l i t y . However, he s t a t e d t h a t aneurysms a r e n o t g e n e r a l l y 
r u p t u r e d because o f h i g h b l o o d p r e s s u r e o r s t r e s s . 

We a r e n o t persuaded by Brown's o p i n i o n f o r s e v e r a l r e a s o n s . F i r s t , 
h i s s t a t e m e n t t h a t aneurysms a r e g e n e r a l l y u n r e l a t e d t o h i g h b l o o d p r e s s u r e o r 
s t r e s s i s c o n c l u s o r y and u n e x p l a i n e d . Moe v. C e i l i n g Systems. 44 Or App 429, 
433 ( 1 9 8 0 ) . Second, h i s o p i n i o n appears t o be based on t h e e r r o n e o u s a s s u m p t i o n 
t h a t c l a i m a n t c u r r e n t l y has a r u p t u r e d aneurysm. Y e t , a l t h o u g h a 1986 
a r t e r i o g r a p h y i n d i c a t e s an aneurysm w i t h a s l i p p e d c l i p , i t was n o t c o n s i d e r e d 
o p e r a b l e and t h e r e was no i n d i c a t i o n o f b l e e d i n g . F u r t h e r m o r e , Dr. S m i t h , 
c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , n o t e d t h a t t h e aneurysm i s s t i l l p r e s e n t , b u t 
t h e r e was no e v i d e n c e t h a t i t had changed s i n c e her second c r a n i o t o m y i n 1977. 
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(Ex. 3 6 - 1 ) . F i n a l l y , i t i s n o t t h e c o m p e n s a b i l i t y o f an aneurysm t h a t i s t h e 
i s s u e b e f o r e us, b u t t h e c o m p e n s a b i l i t y o f d i s o r i e n t a t i o n and amnesia. 

We f i n d t h e o p i n i o n o f Dr. Smith, as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o 
be p e r s u a s i v e . See Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . Smith's i n i t i a l 
d i a g n o s i s was amnesia a t t r i b u t a b l e t o an u n c e r t a i n e t i o l o g y . (Ex. 3 0 - 3 ) . 
L a t e r , S m i t h e x p l a i n e d t h a t o n l y a l i m i t e d number o f p o s s i b i l i t i e s c o u l d cause a 
p e r i o d o f amnesia. (Ex. 4 5 - 5 ) . He t h e n c o n s i d e r e d each p o s s i b i l i t y , i n l i g h t 
o f c l a i m a n t ' s p a r t i c u l a r c i r c u m s t a n c e s . 

As a r e s u l t o f c l a i m a n t ' s documented b r a i n i n j u r y r e s u l t i n g f r o m her 
1977 aneurysm and " c l i p p i n g " s u r g e r y , Smith o p i n e d t h a t c l a i m a n t was a t an i n 
c r e a s e d r i s k o f d e v e l o p i n g e p i l e p s y . (Ex. 3 0 - 4 ) . N o t i n g t h a t h e r c o n d i t i o n 
upon a d m i t t a n c e was c o n s i s t e n t w i t h a p o s t i c t a l s t a t e , Smith s t a t e d t h a t t h e r e 
was "about a 10 p e r c e n t chance o f d e v e l o p i n g e p i l e p s y as a r e s u l t o f a s t r o k e o r 
a c e r e b r a l aneurysm c a u s i n g a hemorrhage, o r even j u s t t h e p resence o f a l a r g e 
mass, i n t h i s case an aneurysm i n t h e b r a i n . " (Ex. 45-13). A c k n o wledging t h a t 
" [ c l a i m a n t ] c e r t a i n l y was v e r y upset by e v e n t s a t work" (Ex. 3 0 - 4 ) , Smith i d e n 
t i f i e d s t r e s s as a p r e c i p i t a n t o f s e i z u r e i n persons p r e d i s p o s e d t o s e i z u r e s . 
(Ex. 4 5 - 3 8 ) . R e j e c t i n g t h e p o s s i b i l i t y o f a c o n c u s s i o n o r i n t o x i c a t i o n . Smith 
s u g g e s t e d t h a t c l a i m a n t ' s p e r i o d o f amnesia may have been t r i g g e r e d by s t r e s s 
a l o n e . (Ex. 45-15). There i s no evidence o f o f f - w o r k s t r e s s o r s . Smith a l s o 
n o t e d t h a t i t was n o t unusual f o r e p i l e p s y t o d e v e l o p y e a r s a f t e r a b r a i n i n 
j u r y . (Ex. 45-14). 

A d m i t t i n g t h a t a p r i m a r y d i a g n o s i s would be an "educated guess," Smith 
c o n c l u d e d as f o l l o w s : 

"So, i n summary, I t h i n k i t i s m e d i c a l l y p r o b a b l e t h a t 
t h e r e i s a c o n n e c t i o n between t h e e m o t i o n a l s t r e s s t h a t 
she e x p e r i e n c e d from work t h a t day and whatever hap
pened t h a t t r i g g e r e d t h i s p e r i o d o f amnesia, be i t an 
e p i l e p t i c s e i z u r e o r whatever." (Ex. 45-15). 

He f u r t h e r o p i n e d t h a t : 

" [ T ] h e e m o t i o n a l s t r e s s a t work was a m a t e r i a l , con
t r i b u t i n g f a c t o r , i f n o t t h e o n l y cause, b u t a t l e a s t a 
c o n t r i b u t i n g f a c t o r t o t h e development o f t h e s e i z u r e 
o r whatever event i t was t h a t t r i g g e r e d t h e amnesia." 
(Ex. 26-27). 

I n c o n c l u s i o n , we are persuaded by Dr. Smith's w e l l - r e a s o n e d o p i n i o n . 
See Somers v. SAIF, 77 Or App 259 (1986). I n t h i s r e g a r d , we n o t e t h a t Smith, 
c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t , i s a s p e c i a l i s t i n t h e f i e l d o f e p i l e p s y and 
has based h i s o p i n i o n on an a c c u r a t e h i s t o r y . We a l s o n o t e t h a t Smith's i n a b i l 
i t y t o a s s i g n a d i a g n o s t i c l a b e l does n o t amount t o a f a i l u r e o f p r o o f where i t 
i s known t o a m e d i c a l p r o b a b i l i t y t h a t t h e c o n d i t i o n i s work r e l a t e d . T r i p p v. 
Ridge Runner Timber S e r v i c e s , 89 Or App 355 ( 1 9 8 8 ) . 

A c c o r d i n g l y , we h o l d t h a t c l a i m a n t has e s t a b l i s h e d t h a t s t r e s s a t work 
was a m a t e r i a l c o n t r i b u t i n g cause o f her p e r i o d o f d i s o r i e n t a t i o n amnesia and 
r e l a t e d need f o r t r e a t m e n t . The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t h e 
c l a i m remanded t o SAIF f o r p r o c e s s i n g i n accordance w i t h law. For s e r v i c e s r e n 
d e r e d a t a l l p r i o r forums, c l a i m a n t ' s a t t o r n e y i s awarded $4,500, t o be p a i d by 
SAIF. See ORS 656.388(1). 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LARRY J . POWELL, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
ANGELL TRANSPORT, INC., 

Cynthia Angel1, I n d i v i d u a l l y , Employer 
WCB Case Nos. 88-18212 & 88-18213 

ORDER OF DISMISSAL 
M a r t i n J. McKeown, Claimant A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

Andrea Kemper, A s s i s t a n t A t t o r n e y G e n e r al 

The Department o f J u s t i c e , on b e h a l f o f t h e Department o f I n s u r a n c e and 
Finance ( D I F ) , r e q u e s t s r e v i e w o f Referee Danner's o r d e r t h a t s e t a s i d e a P r o 
posed and F i n a l Order t h a t found t h e employer t o be noncomplying. On r e v i e w , 
t h e i s s u e i s whe t h e r b e n e f i t s p a i d from t h e I n d u s t r i a l A c c i d e n t Fund by t h e SAIF 
C o r p o r a t i o n under ORS 656.054 s h o u l d t e r m i n a t e by o p e r a t i o n o f law upon t h e 
Ref e r e e ' s f i n d i n g t h a t c l a i m a n t was not a s u b j e c t worker a t t h e t i m e o f i n j u r y . 
We d i s m i s s t h e r e q u e s t f o r r e v i e w f o r l a c k o f j u r i s d i c t i o n . 

FINDINGS OF FACT 

The Department o f I n s u r a n c e and Finance p u b l i s h e d a "Proposed and F i n a l 
O rder; N o t i c e " , d e c l a r i n g t h e employer t o be a noncomplying employer on August 
3 1 , 1988. 

SAIF a c c e p t e d t h e c l a i m and n o t i f i e d t h e employer on September 12, 1988. 
The employer r e q u e s t e d a h e a r i n g on t h e Proposed and F i n a l Order on September 
23, 1988. The employer a l s o r e q u e s t e d a h e a r i n g on SAIF's c l a i m a c c eptance on 
October 17, 1988. 

The s o l e i s s u e a t h e a r i n g was t h e "Proposed and F i n a l Order; N o t i c e . " 
C l a i m a n t , SAIF, and t h e Workers' Compensation D i v i s i o n , Department o f J u s t i c e , 
each w a i v e d appearance a t h e a r i n g . Counsel f o r t h e a l l e g e d n o n c o m p l y i n g em
p l o y e r s t a t e d a t h e a r i n g t h a t t h e o n l y i s s u e was t h e "Proposed and F i n a l O r d e r ; 
N o t i c e . " 

The R e f e r e e ' s t a t e d i n t h e "Conclusions and O p i n i o n " p o r t i o n o f t h e o r d e r 
t h a t SAIF, h a v i n g a c c e p t e d t h e c l a i m , must c o n t i n u e t o be r e s p o n s i b l e . 

The R e f e r e e ' s o r d e r language s t a t e s i n p e r t i n e n t p a r t : 

" I T I S ORDERED t h a t t h e Proposed and F i n a l Order; N o t i c e , d a t e d August 3 1 , 
1988, i n t h e m a t t e r o f t h e compliance o f A n g e l l T r a n s p o r t , I n c . , be s e t a s i d e 
and h e l d f o r naught." 

The R e f e r e e ' s o r d e r concludes i n p a r t : 

"NOTICE TO ALL PARTIES: I f you a r e d i s s a t i s f i e d w i t h t h i s Order, you may 
r e q u e s t r e v i e w by t h e Workers' Compensation Board " 

CONCLUSIONS OF LAW AND OPINION 

I f any p a r t y r e q u e s t s a h e a r i n g on a proposed o r d e r r e g a r d i n g n o n c o m p l i 
ance o r any o t h e r m a t t e r u n r e l a t e d t o a c l a i m , t h e Board a p p o i n t s a R e f e r e e t o 
h o l d a h e a r i n g . ORS 656 . 2 8 3 ( 4 ) ; Heinz J. U. Sauerbrev, 37 Van N a t t a 1512 
(1 9 8 5 ) . When a Referee i s s u e s an o r d e r , i t i s t h e n a f i n a l o r d e r o f t h e D i r e c 
t o r and must be appealed d i r e c t l y t o t h e Court o f Appeals. ORS 1 8 3 . 4 8 0 ( 1 ) , ( 2 ) ; 
see S t a n l e y W i l s o n , 40 Van N a t t a 387 (19 8 8 ) . 
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I n t h i s case, c o m p e n s a b i l i t y was n o t i n i s s u e a t h e a r i n g . A l t h o u g h t h e 
employer r e q u e s t e d h e a r i n g s on noncompliance and c o m p e n s a b i l i t y , t h e o n l y i s s u e 
a c t u a l l y l i t i g a t e d was noncompliance. C l a i m a n t , t h e Department and SAIF waived 
appearance. F u r t h e r m o r e , t h e Referee d i d n o t address t h e i s s u e o f co m p e n s a b i l 
i t y i n h i s o r d e r language. The Referee o r d e r e d o n l y t h a t t h e Proposed and F i n a l 
O rder i s s u e d on August 3 1 , 1988 be s e t a s i d e . The Referee's c o m p e n s a b i l i t y d i s 
c u s s i o n i n t h e "C o n c l u s i o n s and O p i n i o n " s e c t i o n o f t h e o r d e r i s n o t b i n d i n g . 

Because t h e Referee's o r d e r s o l e l y concerned t h e noncompliance o r d e r , t h e 
Board does n o t have j u r i s d i c t i o n over t h e employer's r e q u e s t f o r r e v i e w . Be
cause we l a c k j u r i s d i c t i o n t o r e v i e w t h e Referee's o r d e r , t h e a p p e a l must be 
d i s m i s s e d . 

I t i s r e g r e t t a b l e t h a t t h e Referee's s t a t e m e n t o f appeal r i g h t s may have 
m i s l e d t h e p a r t i e s . However, our j u r i s d i c t i o n i s s t a t u t o r y and an i n c o r r e c t 
s t a t e m e n t o f appeal r i g h t s cannot expand o r c o n t r a c t t h e j u r i s d i c t i o n . See Gary 
O. Soder s t r o m , 35 Van N a t t a 1710 (19 8 3 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

J u l y 18, 1990 C i t e as 42 Van N a t t a 1595 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MYRON D. CARLSON, Claimant 

WCB Case No. 88-20944 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Ref e r e e M u l d e r ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s u m b i l i c a l 
h e r n i a c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t worked f o r t h e employer as a " m a c h i n i s t " , a p o s i t i o n w h i c h i n 
v o l v e s p o t e n t i a l l y r e p e t i t i v e and p h y s i c a l l y demanding l i f t i n g . 

C l a i m a n t f i r s t n o t i c e d h i s symptoms w h i l e u n l o a d i n g g r o c e r i e s f r o m a shop
p i n g c a r t , when he leaned over t h e handle o f t h e c a r t . ( T r . 1 1 , 1 4 ) . He f e l t a 
lump and t e n d e r n e s s i n t h e u m b i l i c a l c o r d area. ( T r . 1 4 ) . T h i s i n c i d e n t 
o c c u r r e d o f f t h e j o b . 

On September 20, 1988, c l a i m a n t s u b m i t t e d an 801 f o r m r e g a r d i n g t h e h e r n i a 
c o n d i t i o n . (Ex. 1, 3 ) . S h o r t l y t h e r e a f t e r , he sought m e d i c a l t r e a t m e n t f r o m 
Dr. Ward, i n t e r n i s t . The employer d e n i e d c l a i m a n t ' s h e r n i a c o n d i t i o n , c o n t e n d 
i n g t h a t t h e c o n d i t i o n was n o t t h e r e s u l t o f h i s employment a c t i v i t i e s . (Ex. 4 ) . 

On October 28, 1988, c l a i m a n t had h i s h e r n i a c o n d i t i o n s u r g i c a l l y r e p a i r e d 
by Dr. Huntwork. Dr. Gro u t , surgeon, had a complete and a c c u r a t e h i s t o r y o f 
c l a i m a n t ' s m e d i c a l c o n d i t i o n . Drs. Ward, i n t e r n i s t , and Huntwork, t r e a t i n g s u r 
geon, d i d n o t have a complete and a c c u r a t e h i s t o r y o f c l a i m a n t ' s m e d i c a l c o n d i 
t i o n . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t had s u f f e r e d a compensable o c c u p a t i o n a l 
d i s e a s e c l a i m p e r t a i n i n g t o h i s h e r n i a . We d i s a g r e e . 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h cause t h e 
d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . C l a i m a n t ' s 
l a s t work exposure w h i c h c o u l d have caused h i s h e r n i a c o n d i t i o n o c c u r r e d d u r i n g 
September and October 1988. (Ex. 1; Tr. 1 4 ) . A c c o r d i n g l y , t h e new o c c u p a t i o n a l 
d i s e a s e law w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . Donna E. 
Aschbacher, 41 Van N a t t a 1242 (19 8 9 ) . 

To be compensable under t h e new law, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e must 
f a l l w i t h i n one o f t h e t h r e e s u b s e c t i o n s o f ORS 656.802( 1 ) . Here, c l a i m a n t 
worked f o r t h e employer as a " m a c h i n i s t " , a p o s i t i o n w h i c h i n v o l v e s p o t e n t i a l l y 
r e p e t i t i v e and p h y s i c a l l y demanding l i f t i n g . We conclu d e t h a t c l a i m a n t ' s c l a i m 
i s f o r a c o n d i t i o n r e s u l t i n g from a " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " 
p u r s u a n t t o ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

To e s t a b l i s h t h a t h i s c o n d i t i o n arose o u t and i n t h e c o u r s e o f h i s employ
ment, c l a i m a n t must p r o v e t h a t h i s work exposure was a m a t e r i a l cause o f h i s 
h e r n i a c o n d i t i o n o r i t s symptoms. ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, 
s u p r a ; C a r o l e J . Damm, 42 Van N a t t a 225 (1990). 

Here, t h e r e i s no eviden c e t h a t c l a i m a n t ' s r e p e t i t i v e a c t i o n s a t work 
caused t h e h e r n i a . C l a i m a n t f i r s t n o t i c e d t h e lump on h i s stomach d u r i n g an o f f 
work i n c i d e n t when he leaned a c r o s s a g r o c e r y c a r t . I t was a f t e r t h i s o f f work 
i n c i d e n t , t h a t c l a i m a n t sought m e d i c a l a t t e n t i o n . 

Dr. G r o u t o p i n e d t h a t c l a i m a n t ' s h e r n i a c o n d i t i o n was n o t r e l a t e d t o work. 
(Ex. 1 0 - 1 ) . G rout based h i s o p i n i o n on an u n d e r s t a n d i n g o f c l a i m a n t ' s on and 
o f f work a c t i v i t i e s , i n c l u d i n g t h e shopping c a r t i n c i d e n t . We f i n d Dr. G r o u t ' s 
o p i n i o n t o be p e r s u a s i v e , because i t was based on c l a i m a n t ' s c o m p l e t e m e d i c a l 
h i s t o r y . See M i l l e r v. G r a n i t e C o n s t r u c t i o n , 28 Or App 473 ( 1 9 7 7 ) . 

On t h e o t h e r hand, Dr. Ward concluded t h a t t h e most l i k e l y cause o f 
c l a i m a n t ' s h e r n i a c o n d i t i o n was heavy l i f t i n g r e l a t e d t o h i s employment. (Ex. 
8 ) . However, Ward's o p i n i o n does n o t i n d i c a t e any knowledge o f c l a i m a n t ' s o f f 
work a c t i v i t i e s , i n c l u d i n g t h e shopping c a r t i n c i d e n t and t h e o n s e t o f h i s 
h e r n i a symptoms. I n e v a l u a t i n g m e d i c a l o p i n i o n s , we g i v e w e i g h t t o t h o s e 
t h a t a r e w e l l reasoned and based on complete i n f o r m a t i o n . See Somers v. SAIF, 
77 Or App 259 ( 1 9 8 6 ) . Dr. Ward's r e c i t a t i o n does n o t i n d i c a t e any knowledge o f 
t h e s h o p p i n g c a r t i n c i d e n t . T h e r e f o r e , we are unable t o f i n d t h a t Ward had a 
compl e t e and a c c u r a t e u n d e r s t a n d i n g o f c l a i m a n t ' s c o n d i t i o n and i t s r e l a t i o n s h i p 
t o p a s t and c u r r e n t a c t i v i t i e s . Consequently, h i s o p i n i o n r e g a r d i n g c a u s a t i o n 
l a c k s p e r s u a s i v e n e s s . See M i l l e r v. G r a n i t e C o n s t r u c t i o n , s u p r a . 

Dr. Huntwork c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e l i k e l y 
cause o f h i s h e r n i a c o n d i t i o n . However, Huntwork s u b s e q u e n t l y conceded t h a t 
c l a i m a n t had n o t mentioned t h e shopping c a r t i n c i d e n t and o n s e t o f t h e h e r n i a 
c o n d i t i o n . Moreover, Huntwork acknowledged t h a t he was unaware o f c l a i m a n t ' s 
o f f work a c t i v i t i e s . Inasmuch as Dr. Huntwork's o p i n i o n s a r e a l s o based on an 
i n c o m p l e t e h i s t o r y , h i s o p i n i o n r e g a r d i n g c a u s a t i o n l a c k s p e r s u a s i v e n e s s . See 
M i l l e r v. G r a n i t e C o n s t r u c t i o n , supra. 

I n c o n c l u s i o n , we a r e n o t persuaded t h a t c l a i m a n t ' s r e p e t i t i v e work a c t i v 
i t y was a m a t e r i a l cause o f h i s h e r n i a c o n d i t i o n o r i t s symptoms. A c c o r d i n g l y , 
we h o l d t h a t h i s o c c u p a t i o n a l d i s e a s e c l a i m i s n o t compensable. 
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ORDER 

The Referee's o r d e r d a t e d A p r i l 14, 1989, as r e p u b l i s h e d May 8, 1989, i s 
r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l i s r e i n s t a t e d and u p h e l d . The 
Ref e r e e ' s a t t o r n e y f e e award o f $1,700 i s r e v e r s e d . 

J u l y 19, 1990 C i t e as 42 Van N a t t a 1597 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KYUNG B. DEBLOCK, Claimant 

WCB Case No. 88-19433 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Shebley's o r d e r t h a t : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a m o t o r i z e d c a r t ; and 
(2) assessed p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an a l l e g e d u n t i m e l y d e n i a l . 
The i s s u e s on r e v i e w a r e m e d i c a l s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , age 53 a t t i m e o f h e a r i n g , r e c e i v e d a compensable i n j u r y t o her 
l e f t f o o t on September 11 , 1986. T h e r e a f t e r , c l a i m a n t d e v e l o p e d r e f l e x sympa
t h e t i c d y s t r o p h y and c u r r e n t l y s u f f e r s i n t r a c t a b l e p a i n f r o m p o s s i b l e c a u s a l g i a 
i n h e r l e f t l o w e r e x t r e m i t y . 

C l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon i s Dr. Zimmerman. I n May 1988, a t 
c l a i m a n t ' s r e q u e s t , Dr. Zimmerman sought a u t h o r i z a t i o n f r o m t h e i n s u r e r f o r t h e 
purc h a s e o f a m o t o r i z e d c a r t . He d i d n o t g i v e a m e d i c a l o r t r e a t m e n t purpose 
f o r t h i s recommendation o t h e r t h a n c l a i m a n t ' s s u b j e c t i v e f e e l i n g t h a t she was "a 
p r i s o n e r i n h e r own home." ( E x h i b i t 1 7 ) . 

C l a i m a n t a l s o r e c e i v e d ongoing t r e a t m e n t a t a p a i n c e n t e r where b o t h t h e 
a t t e n d i n g p h y s i c i a n , Dr. Renhold, and t h e t r e a t i n g c l i n i c a l p s y c h o l o g i s t , Dr. 
P i e r c e , opposed c l a i m a n t u s i n g a m o t o r i z e d c a r t because i t was c o n t r a r y t o 
c l a i m a n t ' s t r e a t m e n t o b j e c t i v e s . 

S u p p o r t i n g t h e m e d i c a l o p i n i o n o f t h e p a i n c e n t e r i s a r e p o r t f r o m a con
s u l t i n g p h y s i c i a n , Dr. Cohen, who d i d n o t f i n d a m o t o r i z e d s c o o t e r m e d i c a l l y 
n e c e s s a r y . 

The i n s u r e r , by l e t t e r o f January 12, 1989, d e n i e d c l a i m a n t ' s r e q u e s t f o r 
a m o t o r i z e d c a r t . C l a i m a n t r e q u e s t e d a h e a r i n g . 

ULTIMATE FINDINGS OF FACT 

The e l e c t r i c c a r t r e q u e s t e d by Dr. Zimmerman was n o t a r e a s o n a b l e and 
nec e s s a r y m e d i c a l s e r v i c e . The d e n i a l was i s s u e d a p p r o x i m a t e l y e i g h t months 
a f t e r Dr. Zimmerman's i n i t i a l r e q u e s t . The i n s u r e r d i d n o t u n r e a s o n a b l y r e s i s t 
t h e payment o f compensation. 
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CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s C l a i m 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r e q u e s t f o r a 
m o t o r i z e d c a r t . The Referee concluded t h a t t h e c a r t was more a k i n t o a p r o s 
t h e t i c a p p l i a n c e t h a n t o an i t e m o f f u r n i t u r e w h i c h i s co v e r e d by f o r m e r OAR 
436-10- 0 4 0 ( 7 ) . R a t h e r t h a n a n a l y z e t h i s m a t t e r under t h e a d m i n i s t r a t i v e r u l e , 
we a p p l y ORS 65 6 . 2 4 5 ( 1 ) . T h e r e f o r e , c l a i m a n t must e s t a b l i s h t h a t t h e r e q u e s t 
f o r an e l e c t r i c c a r t i s a "reasonable and necessary" m e d i c a l s e r v i c e . We h o l d 
t h a t she has n o t s a t i s f i e d her burden o f p r o o f . 

The c a r r i e r must p r o v i d e , f o r t h e l i f e o f t h e w o r k e r , r e a s o n a b l e and 
ne c e s s a r y m e d i c a l s e r v i c e s r e q u i r e d by t h e compensable i n j u r y . Former ORS 
656 . 2 4 5 ( 1 ) . C l a i m a n t has t h e burden o f p r o v i n g t h a t t h e t r e a t m e n t i s r e a s o n a b l e 
and n e c e s s a r y . McGarrv v. SAIF, 24 Or App 883, 888 ( 1 9 7 6 ) . To p r o v e r e a s o n 
a b l e n e s s and n e c e s s i t y f o r t h e e l e c t r i c c a r t , c l a i m a n t must e s t a b l i s h t h a t t h e 
use o f such a c a r t would l i k e l y t o be o f c u r a t i v e , p a l l i a t i v e , p r e v e n t a t i v e o r 
r e s t o r a t i v e b e n e f i t . See g e n e r a l l y . West v. SAIF, 74 Or App 317, 320-21 ( 1 9 8 5 ) . 

On o u r de novo r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we a r e n o t p e r 
suaded t h a t t h e r e p o r t s and t e s t i m o n y p r o v i d e d i n s u p p o r t o f c l a i m a n t ' s r e q u e s t , 
e s t a b l i s h t h a t a m o t o r i z e d c a r t i s a rea s o n a b l e and necessary m e d i c a l s e r v i c e . 

C l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , Dr. Zimmerman, gave no m e d i c a l o r t r e a t 
ment j u s t i f i c a t i o n f o r an e l e c t r i c c a r t . Rather, Dr. Zimmerman sought a u t h o r 
i z a t i o n f r o m t h e i n s u r e r f o r t h e purchase o f a m o t o r i z e d c a r t s o l e l y upon 
c l a i m a n t ' s r e q u e s t . Zimmerman s u p p o r t e d h i s r e q u e s t by s a y i n g , " I r e a l l y have 
n o t h i n g e l s e t o su g g e s t . " ( E x h i b i t 1 7 ) . I n h i s f i n a l r e p o r t , Dr. Zimmerman 
o p i n e d t h a t an e l e c t r i c g o - c a r t was s u p e r i o r t o u s i n g c r u t c h e s o r a w a l k e r . 
However, once a g a i n Zimmerman p r o v i d e d no m e d i c a l bases o r p e r s u a s i v e r e a s o n i n g 
f o r h i s recommendation. I n s t e a d , Dr. Zimmerman s t a t e d , " [ a j g a i n , t h i s a s u b j e c 
t i v e answer and n o t a m e d i c a l one." ( E x h i b i t 2 0 ) . 

I n c o n t r a s t t o t h e o p i n i o n o f f e r e d by Dr. Zimmerman, t h e m e d i c a l o p i n i o n s 
t o t h e c o n t r a r y a r e p e r s u a s i v e . F o l l o w i n g Dr. Zimmerman's r e f e r r a l , c l a i m a n t 
r e c e i v e d t r e a t m e n t a t a p a i n c e n t e r . Dr. Renholds, t h e a t t e n d i n g p h y s i c i a n f o r 
t h e p a i n c e n t e r , r e p o r t e d t h a t c l a i m a n t was making p r o g r e s s i n h e r t o l e r a n c e f o r 
s t a n d i n g and w a l k i n g . Because o f t h e s e p h y s i c a l g a i n s , he d i d n o t f e e l any t y p e 
o f m o t o r i z e d c a r t s h o u l d be s u p p l i e d t o c l a i m a n t : " [ c ] l e a r l y she does need t o 
w a l k on h e r f o o t , d e s p i t e t h e p a i n . P a r t o f t h e t r e a t m e n t f o r r e f l e x sympa
t h e t i c d y s t r o p h y i s s i m p l y - a c t i v i t y . " ( E x h i b i t 19A, 3-4). Dr. P i e r c e , 
c l a i m a n t ' s c l i n i c a l p s y c h o l o g i s t a t t h e p a i n c e n t e r , was s i m i l a r l y c o ncerned 
t h a t a m o t o r i z e d s c o o t e r "would r e i n f o r c e t h e p a t i e n t r o l e - her image o f h e r 
s e l f as t o t a l l y d i s a b l e d . T h e r e f o r e , our foc u s would be on i n c r e a s i n g h e r 
s t a n d i n g and w a l k i n g t o l e r a n c e s . " ( E x h i b i t 19A, 2 3 ) . F u r t h e r s u p p o r t f o r t h e s e 
m e d i c a l o p i n i o n s comes fr o m a c o n s u l t i n g p h y s i c i a n , Dr. Cohen, who d i d n o t con
s i d e r a m o t o r i z e d s c o o t e r . m e d i c a l l y necessary. ( E x h i b i t 2 1 ) . 

I n t h e f a c e o f t h e a f o r e m e n t i o n e d p e r s u a s i v e c o n t r a r y m e d i c a l e v i d e n c e , 
Dr. Zimmerman's c o n c l u s o r y o p i n i o n i s i n s u f f i c i e n t t o meet t h e r e a s o n a b l e and 
nec e s s a r y s t a n d a r d . A c c o r d i n g l y , we u p h o l d t h e i n s u r e r ' s d e n i a l o f t h e r e q u e s t 
f o r a motor s c o o t e r . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e o r d e r e d a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e c o s t o f t h e e l e c 
t r i c c a r t because t h e i n s u r e r ' s d e n i a l was i s s u e d more t h a n 60 days as a l l o w e d 
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by ORS 656.262(6) and ( 1 0 ) . A l t h o u g h we agree t h a t t h e d e n i a l was u n t i m e l y , we 
f i n d t h a t p e n a l t i e s and a t t o r n e y fees a r e n o t as s e s s a b l e . 

Because t h e r e was a c l a i m f o r m e d i c a l s e r v i c e s , t h e i n s u r e r had a d u t y t o 
ac c e p t o r deny i t w i t h i n 60 days. B i l l y J. Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) . 
However, as a r e s u l t o f our d e c i s i o n , t h e r e were no "amounts t h e n due" upon 
w h i c h t o base a p e n a l t y . Consequently, no p e n a l t y i s a s s e s s a b l e . An a t t o r n e y 
f e e may be awarded, p u r s u a n t t o ORS 656.382(1), i f an i n s u r e r u n r e a s o n a b l y r e 
s i s t s t h e payment o f compensation, whether o r n o t t h e r e a r e "amounts t h e n due." 
L l o y d L. C r i p e , 41 Van N a t t a 1774 (1989). However, i n l i g h t o f o u r d e c i s i o n 
t h a t t h e c l a i m i s n o t compensable, t h e r e has been no un r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation. A c c o r d i n g l y , no p e n a l t i e s and a t t o r n e y f e e s may be 
assessed. 

ORDER 

The Refer e e ' s o r d e r , d a t e d March 3, 1989 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l d a t e d January 12, 1989 i s r e i n s t a t e d and u p h e l d . The Re f e r e e ' s a t t o r n e y 
f e e awards o f $2,400 and $150 are r e v e r s e d . 

J u l y 19, 1990 C i t e as 42 Van N a t t a 1599 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSEMARY GOINS, Claimant 
WCB Case No. 88-16121 

ORDER ON REVIEW 
Robert E. Nelson, C l a i m a n t A t t o r n e y 
R o b e r t s , e t a l . . Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee B e n n e t t ' s o r d e r 
w h i c h u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f an i n d u s t r i a l i n j u r y c l a i m 
f o r a back i n j u r y . C l a i m a n t a l s o seeks t o remand t h e case t o t h e He a r i n g s D i v i 
s i o n t o c o n s i d e r a d d i t i o n a l e v i d e n c e . The employer, i n i t s b r i e f , c r o s s -
r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e Referee's o r d e r w h i c h awarded an 
a t t o r n e y f e e f o r l a t e d e n i a l o f t h e c l a i m . 

ISSUES 

The f i r s t i s s u e i s whether c l a i m a n t t i m e l y f i l e d a r e q u e s t f o r r e v i e w . 
T h i s i s s u e was r e s o l v e d by Order Denying M o t i o n t o Di s m i s s d a t e d August 1 1 , 1989 
w h i c h we i n c o r p o r a t e by t h i s r e f e r e n c e . R e s o l u t i o n o f t h i s i s s u e a l s o r e s o l v e s 
t h e s o l e i s s u e i n WCB Case No. 89-01512. The i s s u e i n t h a t case i s whether 
c l a i m a n t ' s l e t t e r o f January 20, 1989 was a r e q u e s t f o r r e v i e w o f WCB Case No. 
88-16121 o r a new r e q u e s t f o r h e a r i n g . Because we have h e l d t h a t i t was a 
r e q u e s t f o r r e v i e w , Referee Tenenbaum was c o r r e c t i n d i s m i s s i n g WCB case No. 89-
01512. A c c o r d i n g l y , we a r e s i m u l t a n e o u s l y i s s u i n g an o r d e r on r e v i e w a f f i r m i n g 
R e f e r e e Tenenbaum i n WCB Case No. 89-01512. 

The n e x t i s s u e i s whether t h e case s h o u l d be remanded t o c o n s i d e r a d d i 
t i o n a l e v i d e n c e . C l a i m a n t seeks remand a r g u i n g t h a t t h e p r o f f e r e d e v i d e n c e 
e s t a b l i s h e s t h a t she i s a poor h i s t o r i a n r a t h e r t h a n a n o t c r e d i b l e w i t n e s s as 
t h e R e f e r e e h e l d . 

On t h e m e r i t s , t h e p r i n c i p l e i s s u e i s whether c l a i m a n t has p r o v e n a com
p e n s a b l e i n j u r y . 



1600 Rosemary Goins, 42 Van N a t t a 1599 (1990) 

F i n a l l y , t h e employer contends t h a t t h e Referee e r r e d when he awarded an 
a t t o r n e y f e e f o r t h e employer's l a t e d e n i a l . I t contends t h a t no compensation 
was d e l a y e d ; t h e r e f o r e no a t t o r n e y f e e i s due. 

MOTION TO REMAND 

Cl a i m a n t has moved f o r remand and has s u b m i t t e d s e v e r a l documents w h i c h he 
seeks t o have a d m i t t e d on remand. We c o n s i d e r t h e s e documents s o l e l y f o r t h e 
purposes o f d e c i d i n g t h e m o t i o n t o remand. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t a c r e d i b l e w i t n e s s . He based 
t h a t f i n d i n g on i n c o n s i s t e n c i e s between c l a i m a n t ' s t e s t i m o n y a t h e a r i n g and t h e 
h i s t o r y w h i c h c l a i m a n t gave t o v a r i o u s p h y s i c i a n s i m m e d i a t e l y a f t e r t h e a l l e g e d 
i n j u r y . He c o n c l u d e d t h a t because c l a i m a n t ' s t e s t i m o n y was i n c o n s i s t e n t w i t h 
t h e m e d i c a l r e p o r t s , he c o u l d n o t r e l y on her t e s t i m o n y t h a t t h e a l l e g e d i n c i 
d e n t a c t u a l l y o c c u r r e d . 

C l a i m a n t now seeks remand t o admit r e p o r t s from a p a i n c e n t e r program 
w h i c h c l a i m a n t e n t e r e d a f t e r t h e Referee's o r d e r . These r e p o r t s i n d i c a t e t h a t 
c l a i m a n t has a poor memory and c o g n i t i v e d e f i c i t s . 

We deny t h e m o t i o n t o remand. Claimant has made no showing t h a t i n f o r m a 
t i o n c o n c e r n i n g h e r poor memory and c o g n i t i v e d e f i c i t s was n o t o b t a i n a b l e a t t h e 
t i m e o f h e a r i n g . The mere f a c t t h a t c l a i m a n t d i d n o t e n t e r t h e p a r t i c u l a r p r o 
gram where t h i s e v a l u a t i o n t o o k p l a c e u n t i l a f t e r t h e h e a r i n g i s n o t s u f f i c i e n t 
t o e s t a b l i s h t h a t t h i s e v i d e n c e was not o b t a i n a b l e . 

F u r t h e r m o r e , even i f t h i s e v i d e n c e were u n o b t a i n a b l e a t t h e t i m e o f h e a r 
i n g , we c o n c l u d e t h a t i t would n o t t e n d t o s u p p o r t c l a i m a n t ' s case. The Re f e r e e 
fou n d c l a i m a n t n o t c r e d i b l e and, t h e r e f o r e , d i d n o t r e l y on her t e s t i m o n y . T h i s 
e v i d e n c e t e n d s t o s u p p o r t t h e c o n c l u s i o n t h a t c l a i m a n t ' s t e s t i m o n y i s n o t 
r e l i a b l e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n on t h e i s s u e o f c o m p e n s a b i l i t y . 

On t h e i s s u e o f t h e a t t o r n e y f e e , we r e v e r s e . The p a r t i e s s t i p u l a t e d t h a t 
t h e employer was l a t e i n d e n y i n g t h e c l a i m ; however, t h e y a l s o s t i p u l a t e d t h a t 
no compensation was d e l a y e d by t h e l a t e d e n i a l . A c c o r d i n g l y , c l a i m a n t ' s a t t o r 
ney i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r t h e l a t e d e n i a l . L l o y d L. C r i p e , 
41 Van N a t t a 1774 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r o f January 6, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . That p o r t i o n o f t h e o r d e r w h i c h awarded c l a i m a n t ' s a t t o r n e y a p e n a l t y -
r e l a t e d a t t o r n e y f e e o f $150, i s r e v e r s e d . The bala n c e o f t h e o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JANET K. KRAXBERGER, Claimant 

WCB 89-02046 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Spears, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and p u s h i n g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Seymour's o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d employer's p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
c h i r o p r a c t i c t r e a t m e n t i n excess o f two t i m e s per month. On r e v i e w , t h e i s s u e 
i s r e a s o n a b l e n e s s and n e c e s s i t y o f c h i r o p r a c t i c t r e a t m e n t . We r e v e r s e i n p a r t 
and a f f i r m i n p a r t . 

FINDINGS OF FACT 

I n F e b r u a r y 1987, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h e r r i g h t 
s h o u l d e r . I n June 1987, she began t r e a t i n g w i t h Dr. McMahon, c h i r o p r a c t o r , f o r 
her compensable i n j u r y . I n September 1987, t h e employer d e n i e d c h i r o p r a c t i c 
t r e a t m e n t on t h e b a s i s t h a t i t was u n r e l a t e d t o her compensable i n j u r y . I n 
March 1988, an e a r l i e r r e f e r e e s e t a s i d e t h e employer's d e n i a l f i n d i n g a 
compensable r e l a t i o n s h i p between t h e i n j u r y and t h e c h i r o p r a c t i c t r e a t m e n t . 

C l a i m a n t has n o t worked s i n c e March 1988. Between March 1988 and January 
1989, she t r e a t e d w i t h Dr. McMahon an average o f e i g h t t i m e s p e r month. On 
Ja n u a r y 18, 1989, t h e employer i s s u e d a d e n i a l w h i c h s t a t e d i n t e r a l i a ; 

"For t h e s e reasons [ t h e employer] b e l i e v e s y o u r c u r r e n t 
c h i r o p r a c t i c t r e a t m e n t i s p a l l i a t i v e , n o t c u r a t i v e , 
and we t h e r e f o r e w i l l no l o n g e r pay f o r c h i r o p r a c t i c 
t r e a t m e n t i n excess o f two per month." 

F o l l o w i n g t h e d e n i a l , c l a i m a n t l i m i t e d her t r e a t m e n t w i t h Dr. McMahon t o 
two t i m e s p e r month. At t h e t i m e o f t h e January 18, 1989 d e n i a l , t h e employer 
had an o u t s t a n d i n g b a l a n c e o f $570 b i l l e d by Dr. McMahon f o r c l a i m a n t ' s 
t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e u p h e l d t h e employer's d e n i a l o f c h i r o p r a c t i c t r e a t m e n t i n 
excess o f two t i m e s p e r month. We d i s a g r e e i n s o f a r as t h e d e n i a l p e r t a i n s t o 
f u t u r e t r e a t m e n t s . 

P r o s p e c t i v e d e n i a l s a r e i m p e r m i s s i b l e . A c a r r i e r may n o t deny i t s f u t u r e 
r e s p o n s i b i l i t y f o r payment o f m e d i c a l s e r v i c e s f o r a p r e v i o u s l y a c c e p t e d c l a i m . 
ORS 6 5 6 . 2 4 5 ( 1 ) ; E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . 

I n t h e i n s t a n t case, t h e employer's d e n i a l s t a t e d t h a t i t w o u l d "no l o n g e r 
pay f o r c h i r o p r a c t i c t r e a t m e n t i n excess o f two t i m e s p e r month." The d e n i a l 
p u r p o r t s t o address a l l p o s t - J a n u a r y 18, 1989 c h i r o p r a c t i c t r e a t m e n t i n excess 
o f two t i m e s per month. Such a d e n i a l i s p r o s p e c t i v e and must be s e t a s i d e . 

However, t h e d e n i a l a l s o d e n i e s c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t 
and a t t h e t i m e t h e d e n i a l i s s u e d , t h e r e was an o u t s t a n d i n g b a l a n c e o f $570 owed 
t o Dr. McMahon f o r c h i r o p r a c t i c t r e a t m e n t . Since c l a i m a n t ' s c u r r e n t 
c h i r o p r a c t i c c a r e was a l s o p u t i n t o i s s u e by t h e d e n i a l , we may d e c i d e t h e 
r e a s o n a b l e n e s s and n e c e s s i t y o f c h i r o p r a c t i c t r e a t m e n t up u n t i l t h e d a t e o f t h e 
d e n i a l . See H o l l i e J. Rahim, 42 Van N a t t a 415 ( 1 9 9 0 ) . 
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A c l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r 
p a l l i a t i v e m e d i c a l t r e a t m e n t r e q u i r e d f o r r e c o v e r y from a compensable i n j u r y o r 
f o r r e l i e f o f p a i n . ORS 656.245( 1 ) ; Wetzel v. Goodwin Bros., 50 Or App 101 
(1 9 8 1 ) . For example, c h i r o p r a c t i c t r e a t m e n t , on an as-needed b a s i s , i s 
compensable where i t i s necessary t o r e l i e v e severe p a i n and p e r m i t c l a i m a n t t o 
work. West v. SAIF, 74 Or App 317, 320-21 (1985). 

Here, Dr. McMahon, who has t r e a t e d c l a i m a n t e x t e n s i v e l y s i n c e June 1987, 
o p i n e d t h a t c h i r o p r a c t i c t r e a t m e n t i n excess o f two t i m e s p e r month was 
e s s e n t i a l t o c l a i m a n t ' s w e l l - b e i n g i n t h a t i t reduced her p a i n and i n c r e a s e d h er 
range o f m o t i o n . 

Y e t , Dr. M c K i l l o p r e p o r t e d t h a t c l a i m a n t e x p e r i e n c e d o n l y t e m p o r a r y r e l i e f 
f r o m c h i r o p r a c t i c t r e a t m e n t and opi n e d t h a t she was n o t i n need o f any f o r m a l 
t r e a t m e n t p l a n . Dr. T i l d e n a l s o n o t e d t h a t c l a i m a n t e x p e r i e n c e d t e m p o r a r y 
r e l i e f f o l l o w i n g c h i r o p r a c t i c t r e a t m e n t , b u t o p i n e d t h a t such t r e a t m e n t was n o t 
r e a s o n a b l e o r ne c e s s a r y . 

F i n a l l y , c l a i m a n t t e s t i f i e d t h a t she e x p e r i e n c e s t e m p o r a r y r e l i e f f r o m 
p a i n and some m a r g i n a l i n c r e a s e i n range o f m o t i o n f o l l o w i n g c h i r o p r a c t i c 
t r e a t m e n t . She f u r t h e r t e s t i f i e d t h a t she has n o t worked s i n c e March 1988. 

We c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t t r e a t m e n t i n excess o f 
two t i m e s p e r month i s r e a s o n a b l e o r necessary. I n r e a c h i n g t h i s c o n c l u s i o n , we 
r e l y on t h e o p i n i o n s o f Drs. M c K i l l o p and T i l d e n as w e l l as c l a i m a n t ' s 
t e s t i m o n y . See West, supra. 

We n o t e p a r e n t h e t i c a l l y t h a t t h e employer c i t e s Gordon D. G a r r e t t , 41 Van 
N a t t a 334 ( 1 9 8 9 ) , i n s u p p o r t o f i t s c o n t e n t i o n t h a t i t s d e n i a l i s n o t 
p r o s p e c t i v e . Subsequent t o our d e c i s i o n i n G a r r e t t , however, t h e C o u r t o f 
Appeals i s s u e d i t s o p i n i o n i n S t r i p l i n , supra. The i n s t a n t case i s c o n t r o l l e d 
by S t r i p l i n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1989, i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The s e l f - i n s u r e d employer's d e n i a l i s s e t a s i d e , i n p a r t , as 
p r o s p e c t i v e . For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e p r o s p e c t i v e 
d e n i a l i s s u e , c l a i m a n t ' s c o u n s e l i s awarded a re a s o n a b l e assessed f e e o f $700, 
p a y a b l e by t h e s e l f - i n s u r e d employer. The s e l f - i n s u r e d employer's d e n i a l i s 
u p h e l d w i t h r e g a r d t o t r e a t m e n t i n excess o f two t i m e s per month t h r o u g h J a n u a r y 
18, 1989. The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

J u l y 19, 1990 C i t e as 42 Van N a t t a 1602 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LARK A. WEIDENHAFT, Claimant 

WCB Case No. 88-21061 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i v e s l e y ' s o r d e r 
t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a back i n 
j u r y f r o m 16 p e r c e n t (51.2 degrees) t o 30 p e r c e n t (96 d e g r e e s ) . On r e v i e w , t h e 
i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 
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C l a i m a n t compensably i n j u r e d h i s low back i n October 1983. He r e c e i v e d 
c o n s e r v a t i v e t r e a t m e n t f r o m Dr. McHolick, M.D., who diagnosed a h e r n i a t e d lumbar 
d i s c . I n January 1984, c l a i m a n t underwent an L5-S1 laminectomy and d i s k e c t o m y . 
H i s c l a i m was c l o s e d by an October 5, 1984 D e t e r m i n a t i o n Order w h i c h awarded 
10 p e r c e n t unscheduled permanent d i s a b i l i t y . 

I n November 1987, c l a i m a n t r e t u r n e d t o McHolick c o m p l a i n i n g o f i n c r e a s e d 
back p a i n . M c H o l i c k r e f e r r e d him t o Dr. Serbu, M.D. 

I n F e b r u a r y 1988, a f t e r a myelogram r e v e a l e d a r e c u r r e n t d i s c h e r n i a t i o n , 
c l a i m a n t underwent a second laminectomy a t t h e L5-S1 l e v e l p e r f o r m e d by Serbu. 
One month l a t e r , c l a i m a n t r e t u r n e d t o m o d i f i e d l i g h t d u t y work. H i s c o n d i t i o n 
was f o u n d m e d i c a l l y s t a t i o n a r y i n June 1988 and h i s c l a i m was c l o s e d by a 
November 8, 1988 D e t e r m i n a t i o n Order which awarded a t o t a l o f 16 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y . C laimant r e q u e s t e d a h e a r i n g . 

C l a i m a n t , 29 y e a r s o f age a t h e a r i n g , i s a h i g h s c h o o l g r a d u a t e . He has 
worked i n t h e sheet m e t a l i n d u s t r y p r a c t i c a l l y h i s e n t i r e a d u l t l i f e . The 
s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) f o r a sheet m e t a l w o r k e r i s 7. Cl a i m a n t 
has c o m p l e t e d a f o u r - y e a r sheet m e t a l a p p r e n t i c e program b u t has n o t r e c e i v e d 
h i s journeyman's c e r t i f i c a t e . 

The p h y s i c a l c a p a c i t y r e q u i r e d t o do c l a i m a n t ' s a t - i n j u r y employment was 
i n t h e heavy c a t e g o r y . Since h i s i n j u r y , he has r e t u r n e d t o permanent m o d i f i e d 
work i n t h e l i g h t c a t e g o r y . 

C l a i m a n t ' s permanent impairment i n c l u d e s l o s t range o f m o t i o n i n f o r w a r d 
l u m b o s a c r a l f l e x i o n , two s u r g e r i e s i n v o l v i n g t h e same d i s c and d i s a b l i n g p a i n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d by c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t s u f f e r e d 
30 p e r c e n t l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g f r o m h i s compensable back i n j u r y . 
We d i s a g r e e and m o d i f y t h e award. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y i n June 1988, and 
h i s c l a i m c l o s e d i n November 1988, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 
1988, ( f o r m e r OAR 436-35-001 e t s e q ) , as amended by t e m p o r a r y r u l e s e f f e c t i v e 
August 19, 1988, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . 
Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f un s c h e d u l e d p e r 
manent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-010(1). 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 29 i s 0. Former OAR 436-35-
2 9 0 ( 3 ) . He i s a h i g h s c h o o l g r a d u a t e . Thus, t h e a p p r o p r i a t e v a l u e f o r h i s f o r 
mal e d u c a t i o n i s 0. Former OAR 436-35-300(3). H i s h i g h e s t SVP d u r i n g t h e p r e 
c e d i n g t e n y e a r s f r o m t h e d a t e o f i n j u r y i s a 7, f o r a s k i l l s v a l u e o f 1. For
mer OAR 436-35-300(4). Cl a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e 
v a l u e f o r c l a i m a n t ' s t r a i n i n g i s 1. Former OAR 436-35-300(5). The t o t a l v a l u e 
f o r c l a i m a n t ' s age and e d u c a t i o n , t h e r e f o r e , i s 2. 

A d a p t a b i l i t y 
C l a i m a n t has r e t u r n e d t o m o d i f i e d l i g h t d u t y work. The p h y s i c a l c a p a c i t y 

r e q u i r e d o f h i s a t - i n j u r y j o b was i n t h e heavy c a t e g o r y . T h e r e f o r e , t h e appro
p r i a t e v a l u e f o r c l a i m a n t ' s a d a p t a b i l i t y i s 2.5, f o r g o i n g f r o m heavy t o l i g h t 
work. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( b ) . 
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I m p a i r m e n t 

C l a i m a n t s u f f e r s f r o m decreased range o f m o t i o n . S p e c i f i c a l l y , he has r e 
t a i n e d 60 degrees lumbar f l e x i o n , f o r an impairment v a l u e o f 3. Former OAR 436-
3 5 - 3 6 0 ( 6 ) . 

A d d i t i o n a l l y , c l a i m a n t has undergone two l a m i n e c t o m i e s a t t h e L5-S1 l e v e l . 
He i s e n t i t l e d t o a s i n g l e impairment v a l u e f o r h i s s u r g i c a l p r o c e d u r e s u n l e s s 
t h e r e i s e v i d e n c e t h a t he s u f f e r e d a g r e a t e r degree o f im p a i r m e n t as a r e s u l t o f 
t h e second p r o c e d u r e . See C l a u d i a J. Percy, 42 Van N a t t a 1209 (May 29, 1990). 
We f i n d no such e v i d e n c e i n t h i s case. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o a 5 
p e r c e n t v a l u e f o r h i s laminectomy and disk e c t o m y a t t h e L5-S1 l e v e l . Former OAR 
436- 3 5 - 3 5 0 ( 2 ) . 

F i n a l l y , d i s a b l i n g p a i n , when i t r e s u l t s i n l o s s o f use o r f u n c t i o n , i s 
r a t a b l e under t h e s t a n d a r d s . Former OAR 436-35-270; D a n i e l M. A l i r e , 41 Van 
N a t t a 752 ( 1 9 8 9 ) . A f t e r o ur r e v i e w o f t h e r e c o r d , we f i n d t h a t w i t h any s t r e n u 
ous e x e r t i o n , e x a c e r b a t i o n s r e s u l t c a u s i n g i n c r e a s e d back p a i n and r e s u l t i n g 
l o s s o f use o r f u n c t i o n . T h e r e f o r e , we f i n d t h a t c l a i m a n t s u f f e r s 5 p e r c e n t 
d i s a b l i n g p a i n r e s u l t i n g f r o m h i s compensable back i n j u r y . 

A f t e r c o m b i n i n g c l a i m a n t ' s impairment v a l u e s , d i s a b l i n g p a i n ( 5 ) , l o s s o f 
range o f m o t i o n v a l u e (3) and s u r g i c a l v a l u e ( 5 ) , c l a i m a n t ' s t o t a l i m p a i r m e n t 
v a l u e i s 12.46. 

Com p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age and e d u c a t i o n v a l u e s a r e added, t h e sum i s 2. When t h a t v a l u e i s 
m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e ( 2 . 5 ) , t h e p r o d u c t i s 5. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e ( 1 2 . 4 6 ) , t h e r e s u l t i s 
17.46 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 18 p e r c e n t . 

D i s a b i l i t y O u t s i d e t h e Standards 

A f t e r an a n a l y s i s o f c l a i m a n t ' s t e s t i m o n y , t h e m e d i c a l and l a y e v i d e n c e , 
i n c l u d i n g a v o c a t i o n a l e x p e r t ' s r e p o r t , t h e Referee f o u n d c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t c l a i m a n t s u f f e r e d 30 p e r c e n t l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g 
f r o m h i s compensable i n j u r y . 

As we have a l r e a d y f o u n d , c l a i m a n t s u f f e r s 18 p e r c e n t u n s c h e d u l e d perma
ne n t d i s a b i l i t y under t h e s t a n d a r d s . I n making t h i s d e t e r m i n a t i o n , we have con
s i d e r e d b o t h c l a i m a n t ' s t e s t i m o n y and t h e m e d i c a l and l a y e v i d e n c e i n t h e 
r e c o r d . 

The r e m a i n i n g q u e s t i o n , t h e n , i s whether t h e r e i s c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t c l a i m a n t s u f f e r s impairment g r e a t e r t h a n t h a t f o u n d under t h e 
s t a n d a r d s . I n s u p p o r t o f t h i s c o n t e n t i o n , c l a i m a n t argues t h a t t h e v o c a t i o n a l 
e x p e r t ' s r e p o r t r e p r e s e n t s such c l e a r and c o n v i n c i n g e v i d e n c e . We d i s a g r e e . 

M i h a y l , c l a i m a n t ' s v o c a t i o n a l e x p e r t , a u t h o r e d one r e p o r t . A f t e r o u r de 
novo r e v i e w o f t h a t r e p o r t , we do n o t f i n d M i h a y l ' s o p i n i o n , w i t h r e s p e c t t o 
c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y , t o be p e r s u a s i v e . 
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I n making t h i s d e t e r m i n a t i o n , we not e t h a t M i h a y l ' s o p i n i o n s r e l a t e s o l e l y 
t o p o s s i b l e f u t u r e a c t i o n s o r a c t i v i t i e s on t h e p a r t o f c l a i m a n t , i . e . , " s h o u l d 
[ c l a i m a n t ] need t o l e a v e t h i s employer f o r any reason, he w i l l n o t f i n d s i m i l a r 
e m p l o y e r s i n h i s s k i l l s t r a d e w a i t i n g t o employ him w i t h open arms." (Ex. 2 4 ) . 
Give n t h e s p e c u l a t i v e and c o n d i t i o n a l n a t u r e o f M i h a y l ' s r e p o r t , we do n o t f i n d 
M i h a y l ' s o p i n i o n t o be p e r s u a s i v e evidence t h a t c l a i m a n t s u f f e r s d i s a b i l i t y o u t 
s i d e t h e s t a n d a r d s . F u r t h e r m o r e , we do n o t f i n d any o t h e r e v i d e n c e t h a t 
c l a i m a n t s u f f e r s permanent d i s a b i l i t y g r e a t e r t h a n t h a t f o u n d under t h e 
s t a n d a r d s . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t s u f f e r s 18 p e r c e n t permanent d i s 
a b i l i t y r e s u l t i n g f r o m h i s compensable back i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 25, 1989, i s m o d i f i e d . I n l i e u o f t h e 
Re f e r e e ' s i n c r e a s e d award, and i n a d d i t i o n t o t h e November 8, 1988 D e t e r m i n a t i o n 
Order award o f 16 p e r c e n t (51.2 degrees) unscheduled permanent d i s a b i l i t y , 
c l a i m a n t i s awarded 2 p e r c e n t (6.4 degrees) unscheduled permanent d i s a b i l i t y , 
f o r a t o t a l o f 18 p e r c e n t (57.6 degrees) unscheduled permanent d i s a b i l i t y . 

J u l y 19, 1990 C i t e as 42 Van N a t t a 1605 (1990) 1605 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID E. WORTHEN, Claimant 

WCB Case No. 88-22458 
ORDER ON REVIEW 

Lynne W. McNutt, Cl a i m a n t A t t o r n e y 
Foss, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s cheduled permanent d i s a b i l i t y award f o r a r i g h t s h o u l d e r i n j u r y 
f r o m 7 p e r c e n t (22.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O r d e r , t o 23 p e r 
c e n t (73.6 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f un s c h e d u l e d permanent 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

C l a i m a n t , 29 y e a r s o f age a t h e a r i n g , compensably i n j u r e d h i s r i g h t s h o u l 
d e r on Jan u a r y 8, 1987 w h i l e p u l l i n g a c a b l e around a l o g . He r e t u r n e d t o h i s 
r e g u l a r work a f t e r one week's r e s t , and t h e n c o n t i n u e d t o work u n t i l F e b r u a r y 
25, 1987. A t t h a t t i m e , he began t r e a t i n g w i t h Dr. Smith, o r t h o p e d i s t . 

A p p r o x i m a t e l y one month l a t e r , a f t e r c o n s e r v a t i v e t r e a t m e n t and p h y s i c a l 
t h e r a p y , c l a i m a n t was r e l e a s e d t o r e t u r n t o h i s r e g u l a r work. 

A f t e r a p p r o x i m a t e l y one week on t h e j o b , c l a i m a n t ' s p a i n symptoms i n 
c r e a s e d . He a g a i n was r e l e a s e d from work, by Smith, and t r e a t e d c o n s e r v a t i v e l y . 
On A p r i l 22, 1987, c l a i m a n t r e t u r n e d t o l i g h t work " c h a s i n g . " 

I n l a t e May 1987, c l a i m a n t began w o r k i n g 30-hour work weeks as a t i m b e r 
b u c k e r , r e q u i r i n g heavy work. A f t e r w o r k i n g s e v e r a l weeks as a b u c k e r , 
c l a i m a n t ' s p a i n symptoms r e t u r n e d . Smith c o n t i n u e d c o n s e r v a t i v e t r e a t m e n t u n t i l 
August 1987, a t wh i c h t i m e c l a i m a n t stopped t r e a t i n g w i t h S m i t h . 

Three months l a t e r , i n October 1987, c l a i m a n t began t r e a t i n g w i t h Dr. 
H o l b e r t , o r t h o p e d i s t . H o l b e r t p r e s c r i b e d c o n s e r v a t i v e t r e a t m e n t , i n c l u d i n g 
c o r t i s o n e s h o t s , and t h e n recommended s u r g e r y . 
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On F e b r u a r y 2, 1988, c l a i m a n t underwent r i g h t s h o u l d e r s u r g e r y . He made a 
r a p i d r e c o v e r y and h i s c o n d i t i o n was found m e d i c a l l y s t a t i o n a r y on March 18, 
1988. On March 23, 1988, H o l b e r t r e l e a s e d c l a i m a n t t o r e t u r n t o r e g u l a r work 
w i t h o u t r e s t r i c t i o n s . 

A J u l y 1, 1988 D e t e r m i n a t i o n Order awarded c l a i m a n t 7 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g . 

C l a i m a n t i s a h i g h s c h o o l g r a d u a t e w i t h no documented t r a i n i n g i n any 
s p e c i f i c v o c a t i o n a l p u r s u i t . D u r i n g t h e l a s t t e n y e a r s p r e c e d i n g t h e d a t e o f 
i n j u r y , h i s work a c t i v i t i e s i n c l u d e d l o g g i n g , r e f o r e s t a t i o n , l a n d s c a p i n g and 
ch a n g i n g t i r e s . H i s h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) i s i n l o g 
g i n g , w i t h an SVP o f 3. 

C l a i m a n t ' s work a t t h e t i m e o f i n j u r y r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do 
heavy work. He i s now capable o f p e r f o r m i n g heavy work, and has been r e l e a s e d 
t o r e t u r n t o h i s r e g u l a r work. However, he has n o t r e t u r n e d t o t h e work a c t i v i 
t i e s he was p e r f o r m i n g a t t h e t i m e o f h i s compensable i n j u r y . 

C l a i m a n t s u f f e r s some d i s a b l i n g p a i n r e s u l t i n g f r o m h i s compensable r i g h t 
s h o u l d e r i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g t h a t c l a i m a n t s u f f e r e d a permanent l o s s o f e a r n i n g c a p a c i t y r e 
s u l t i n g f r o m r i g h t s h o u l d e r s u r g e r y and d i s a b l i n g p a i n w i t h r e p e a t e d overhead 
arm a c t i v i t i e s , t h e Referee awarded c l a i m a n t an a d d i t i o n a l 16 p e r c e n t unsched
u l e d permanent d i s a b i l i t y , f o r a t o t a l o f 23 p e r c e n t permanent d i s a b i l i t y . We 
m o d i f y . 

Because c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on March 18, 1988 
and because h i s c l a i m f o r t h a t c o n d i t i o n was c l o s e d by D e t e r m i n a t i o n Order on 
J u l y 1, 1988, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 436-
35-001 e t s e q ) , a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . 
Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f un s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-270(1). 

C o n t e n d i n g t h a t c l a i m a n t has been r e l e a s e d t o , and has r e t u r n e d t o , h i s 
u s u a l and customary work, t h e i n s u r e r a s s e r t s t h a t he i s n o t e n t i t l e d t o a 
r a t i n g under t h e s t a n d a r d s f o r age, e d u c a t i o n and a d a p t a b i l i t y . We d i s a g r e e . 

C l a i m a n t was r e l e a s e d t o h i s r e g u l a r work a c t i v i t i e s w i t h o u t r e s t r i c t i o n s 
by Dr. H o l b e r t , h i s t r e a t i n g surgeon. (Ex 2 0 ) . Moreover, c l a i m a n t has r e t u r n e d 
t o t h e work f o r c e p e r f o r m i n g heavy p h y s i c a l work a c t i v i t i e s . However, t h e r e i s 
no i n d i c a t i o n t h a t c l a i m a n t was e i t h e r extended an o f f e r t o r e t u r n t o h i s u s u a l 
and customary work a c t i v i t y as a choke s e t t e r o r a c t u a l l y r e t u r n e d t o such a 
p o s i t i o n . Under such c i r c u m s t a n c e s , c l a i m a n t i s e n t i t l e d t o be r a t e d under t h e 
s t a n d a r d s . See f o r m e r OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( b ) : 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( b ) ; 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( b ) . 
We p r o c e e d w i t h o u r e v a l u a t i o n . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 29 y e a r s i s 0. Former OAR 
436- 3 5 - 2 9 0 ( 4 ) . The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l educa
t i o n i s 0. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) . 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o ca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d e m o n s t r a t e d by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . I d . C l a i m a n t ' s 
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h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y was 3 as a l o g 
bu c k e r . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. I d . 

C l a i m a n t has no documented t r a i n i n g i n any s p e c i f i c v o c a t i o n a l p u r s u i t . 
T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 1. Former OAR 436-35-
3 0 0 ( 5 ) ( a ) . C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 4, t h e f o r m a l e d u c a t i o n v a l u e 
p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 436-35-
3 0 0 ( 5 ) ( s i c ) . 

We t u r n t o a d a p t a b i l i t y . An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s un
a b l e t o r e t u r n t o h i s o r her u s u a l and customary work [see f o r m e r OAR 436-35-
2 7 0 ( 3 ) ( a ) ] , b u t who has r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d f r o m a m a t r i x o f 
v a l u e s a t f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l capac
i t y o f c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d 
by t h e m o d i f i e d work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l 
c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i 
c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e 
d e f i n i t i o n s c o n t a i n e d i n former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

Here, c l a i m a n t ' s u s u a l and customary work as a choke s e t t e r r e q u i r e d t h e 
p h y s i c a l c a p a c i t y t o do heavy work. C l a i m a n t ' s subsequent work a c t i v i t i e s as a 
t r e e p l a n t e r , b r u s h c l e a r e r , and deckhand a l s o r e q u i r e d a heavy p h y s i c a l capac
i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s + 1 . Former OAR 436-35-
3 1 0 ( 3 ) ( a ) . 

C o n c e r n i n g c l a i m a n t ' s permanent impairment, t h e m e d i c a l r e c o r d s e s t a b l i s h 
t h a t h i s r i g h t s h o u l d e r range o f m o t i o n i s normal. T h e r e f o r e , no v a l u e i s 
assessed f o r l o s s o f range o f m o t i o n . Former OAR 4 3 6 - 3 5 - 3 3 0 ( l ) - ( 1 2 ) . C l a i m a n t 
has undergone a r e s e c t i o n o f t h e acromion, f o r a v a l u e o f 5. Former OAR 436-35-
3 3 0 ( 1 4 ) . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s r i g h t s h o u l d e r s u r g e r y 
i s 5. 

P a i n , w h i c h r e s u l t s i n l o s s o f use o r f u n c t i o n , may a l s o be c o n s i d e r e d i n 
d e t e r m i n i n g permanent impairment under OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) . See D a n i e l M. 
A l i r e , 41 Van N a t t a 752 (1989). 

The R e f e r e e f o u n d t h a t c l a i m a n t s u f f e r s 15 p e r c e n t d i s a b l i n g p a i n w i t h r e 
p e a t e d overhead arm a c t i v i t i e s . W h i l e we agree t h a t c l a i m a n t does s u f f e r some 
d i s a b l i n g p a i n r e s u l t i n g from h i s compensable i n j u r y , we do n o t f i n d t h a t such 
p a i n i s as g r e a t as t h a t found by t h e Referee. 

As we have e a r l i e r f o u n d , c l a i m a n t i s capable o f p e r f o r m i n g heavy p h y s i c a l 
work a c t i v i t i e s . I n a d d i t i o n , c l a i m a n t chops and s t a c k s c o r d s o f wood, whic h 
r e q u i r e s s u b s t a n t i a l overhead a c t i v i t i e s . Because we f i n d t h a t c l a i m a n t i s 
ca p a b l e o f p e r f o r m i n g s u b s t a n t i a l overhead a c t i v i t i e s , we do n o t f i n d t h a t he 
s u f f e r s 15 p e r c e n t d i s a b l i n g p a i n w i t h t h e s e a c t i v i t i e s . 

We do f i n d , however, t h a t c l a i m a n t s u f f e r s some d i s a b l i n g p a i n caused by 
e x c e s s i v e heavy work. Under such c i r c u m s t a n c e s , we co n c l u d e t h a t c l a i m a n t s u f 
f e r s 5 p e r c e n t d i s a b l i n g p a i n r e s u l t i n g from h i s compensable s h o u l d e r i n j u r y . 
A l i r e , s u p r a . C l a i m a n t ' s d i s a b l i n g p a i n v a l u e (5) i s combined w i t h h i s s u r g e r y 
v a l u e ( 5 ) f o r a t o t a l impairment v a l u e o f 9.75. Former OAR 436-35- 2 8 0 ( 7 ) . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e (0) i s added t o h i s e d u c a t i o n v a l u e (4) t h e sum i s 4. For
mer OAR 436-35-280(4). When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y 
v a l u e ( 1 ) , t h e p r o d u c t i s 4. Former OAR 436-35-280(6). When t h a t v a l u e i s 
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added t o c l a i m a n t ' s i m p a i r m e n t v a l u e (9.75) t h e r e s u l t i s 13.75 p e r c e n t unsched
u l e d permanent d i s a b i l i t y . Former OAR 436-35-280(7). That d i s a b i l i t y f i g u r e i s 
rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . I d . C l a i m a n t ' s permanent d i s a b i l 
i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 14 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2 1 , 1989, i s m o d i f i e d . I n l i e u o f t h e 
Ref e r e e ' s award, and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award o f 7 p e r c e n t 
(22.4 d e g r e e s ) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 7 p e r c e n t 
(22.4 d e g r e e s ) unscheduled permanent d i s a b i l i t y , f o r a t o t a l o f 14 p e r c e n t 
(44.8 d e grees) unscheduled permanent d i s a b i l i t y . 
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I n t h e M a t t e r o f t h e Compensation o f 
HOWARD A. HOWES, Claimant 
Own M o t i o n No. 90-0253M 

OWN MOTION ORDER 
Emmons, e t a l . , C l aimant A t t o r n e y s 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s May 27, 1981 i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s have e x p i r e d . The i n s u r e r has accepted r e s p o n s i b i l i t y f o r t h e s u r g e r y 
and recommends t h a t c l a i m a n t ' s c l a i m be reopened f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . 

C u r r e n t l y , l i t i g a t i o n i s pending i n WCB Case No. 89-09915. C l a i m a n t 
has a p p e a l e d a D e t e r m i n a t i o n Order i s s u e d December 16, 1988, c o n t e n d i n g t h a t he 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y compensa
t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

We a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e 
q u i r i n g s u r g e r y . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y d i s 
a b i l i t y b e n e f i t s t o commence February 7, 1990, t h e d a t e he was h o s p i t a l i z e d f o r 
s u r g e r y . The i n s u r e r s h a l l c o n t i n u e p a y i n g t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d , o r c l a i m a n t r e 
t u r n s t o r e g u l a r work a t t h e r e g u l a r wage, whichever i s e a r l i e r . Reimbursement 
f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under 
ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be 
c l o s e d by t h e i n s u r e r under OAR 438-12-055. 

I n a d d i t i o n , WCB Case No 89-00915 may proceed t o h e a r i n g . The 
Refe r e e s h o u l d r a t e permanent d i s a b i l i t y based on c l a i m a n t ' s c o n d i t i o n a t t h e 
t i m e o f h e a r i n g i f he i s m e d i c a l l y s t a t i o n a r y a t t h a t t i m e . P a u l i n e T r a v i s , 37 
Van N a t t a 194 ( 1 9 8 5 ) ; J e f f r e y B a r n e t t , 36 Van N a t t a 1636 ( 1 9 8 4 ) . I f c l a i m a n t i s 
n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g , t h e Referee s h o u l d r a t e perma
ne n t d i s a b i l i t y as o f t h e d a t e c l a i m a n t was l a s t m e d i c a l l y s t a t i o n a r y . P a u l i n e 
T r a v i s , s u p r a . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD R. KOEHL, Claimant 

WCB Case No. TP-89047 
THIRD PARTY DISTRIBUTION ORDER 

John M a y f i e l d , Claimant A t t o r n e y 
S t o e l , e t a l . , Defense A t t o r n e y s 

The p a y i n g agency has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a c o n f l i c t 
c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds f r o m a t h i r d p a r t y 
s e t t l e m e n t . See ORS 656.593(3). S p e c i f i c a l l y , t h e d i s p u t e p e r t a i n s t o t h e 
agency's e n t i t l e m e n t t o i t s " t h i r d p a r t y " l i e n f r o m t h e s e t t l e m e n t proceeds. We 
c o n c l u d e t h a t t h e p a y i n g agency i s e n t i t l e d t o a share o f t h e proceeds and t h a t 
a d i s t r i b u t i o n i n accordance w i t h ORS 656.593(1) i s " j u s t and p r o p e r . " 

FINDINGS OF FACT 

I n F e b r u a r y 1988, c l a i m a n t s u f f e r e d a compensable i n j u r y when i n j u r e d i n a 
motor v e h i c l e a c c i d e n t . The p a y i n g agency accepted t h e c l a i m and p r o v i d e d com
p e n s a t i o n . To d a t e , t h e agency has i n c u r r e d a c t u a l c l a i m c o s t s t o t a l l i n g 
$1,263.04. Sin c e t h e c l a i m has been c l o s e d w i t h o u t permanent o r t e m p o r a r y d i s 
a b i l i t y awards, t h e s e c o s t s e n t i r e l y c o n s i s t o f m e d i c a l b i l l s . 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e p o s s i b i l i t y o f b r i n g i n g s u i t 
a g a i n s t t h e d r i v e r o f t h e o t h e r v e h i c l e . I n August 1989, c l a i m a n t ' s c o u n s e l ad
v i s e d t h e p a y i n g agency t h a t a s e t t l e m e n t between c l a i m a n t and t h e t h i r d p a r t y 
had been reached. I n a d d i t i o n , t h e p a y i n g agency was a s s u r e d t h a t t h e s e t t l e 
ment proceeds were s u f f i c i e n t t o p r o v i d e t h e agency w i t h c o m p l e t e reimbursement 
o f i t s l i e n f o r a c t u a l c l a i m c o s t s . Such an arrangement was a c c e p t i b l e t o t h e 
p a y i n g agency. 

D e s p i t e r e p e a t e d a t t e m p t s t o r e c o v e r i t s share o f t h e t h i r d p a r t y s e t t l e 
ment, t h e p a y i n g agency has r e c e i v e d n o t h i n g from c l a i m a n t . A d i s t r i b u t i o n o f 
$1,263.04 f r o m t h e t h i r d p a r t y s e t t l e m e n t t o t h e p a y i n g agency i s " j u s t and 
p r o p e r . " 

CONCLUSIONS OF LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p a r t y n o t i n t h e same employ, t h e worker s h a l l e l e c t w h e t h e r t o r e 
c o v e r damages f r o m t h e t h i r d p e r s on. ORS 656.578. The proceeds o f any damages 
r e c o v e r e d f r o m t h e t h i r d person by t h e worker s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s share o f t h e proceeds. ORS 65 6 . 5 9 3 ( 1 ) . " P a y i n g agency" 
means t h e s e l f - i n s u r e d employer o r i n s u r e r p a y i n g b e n e f i t s t o t h e w o r k e r o r 
b e n e f i c i a r i e s . ORS 656.576. 

Here, c l a i m a n t s u s t a i n e d a compensable i n j u r y as a r e s u l t o f t h e n e g l i 
gence o r wrong o f a t h i r d p e r s on. The c l a i m was acc e p t e d by t h e employer, who 
has p r o v i d e d compensation. Inasmuch as t h e employer has p a i d b e n e f i t s t o 
c l a i m a n t as a r e s u l t o f a compensable i n j u r y , we c o n c l u d e t h a t i t i s a p a y i n g 
agency. ORS 656.576. 

F u r t h e r m o r e , upon c l a i m a n t ' s e l e c t i o n t o seek r e c o v e r y a g a i n s t t h e t h i r d 
p a r t y , t h e p r o v i s i o n s o f ORS 656.593 become a p p l i c a b l e . C o n s e q u e n t l y , p o r t i o n s 
o f t h e t h i r d p a r t y s e t t l e m e n t proceeds became s u b j e c t t o t h e p a y i n g agency's 
l i e n f o r i t s " j u s t and p r o p e r " share. See ORS 656.593(3). 

H a v i n g c o n c l u d e d t h a t t h e p a y i n g agency i s e n t i t l e d t o a s h a r e o f t h e 
s e t t l e m e n t proceeds, we proceed t o det e r m i n e a " j u s t and p r o p e r " d i s t r i b u t i o n . 
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A f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and c l a i m a n t ' s 
s t a t u t o r y 1/3 s h a r e , t h e p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e o f 
t h e t h i r d p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i 
t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r 
v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i 
t u r e s f o r compensation and o t h e r c o s t s o f t h e w orker's c l a i m s under ORS 656.001 
t o 656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s do n o t i n c l u d e any compen
s a t i o n w h i c h may become p a y a b l e under ORS 656.273 o r 656.278. I d . The b a l a n c e 
o f t h e r e c o v e r y s h a l l be p a i d t o t h e worker o r b e n e f i c i a r i e s . ORS 
6 5 6 . 5 9 3 ( 1 ) ( d ) . 

I f t h e w o r k e r s e t t l e s t h e t h i r d p a r t y c l a i m w i t h p a y i n g agency a p p r o v a l , 
t h e agency i s a u t h o r i z e d t o accept as i t s share o f t h e proceeds "an amount w h i c h 
i s j u s t and p r o p e r " , p r o v i d e d t h a t t h e worker r e c e i v e s a t l e a s t t h e amount t o 
w h i c h he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 6 5 6 . 5 9 3 ( 3 ) ; E s t a t e o f 
T roy Vance v. W i l l i a m s , 84 Or App 616, 619-20 (1 9 8 7 ) . Any c o n f l i c t as t o what 
may be a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Board. ORS 
656.593(3) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 6 5 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . As p r e v i o u s l y n o t e d , we g e n e r a l l y a p p l y t h e s t a t u t o r y f o r m u l a f o r d i s 
t r i b u t i o n o f a t h i r d p a r t y judgment t o t h e d i s t r i b u t i o n o f proceeds f r o m a t h i r d 
p a r t y s e t t l e m e n t . Robert L. C a v i l , supra. We t a k e such an approach t o a v o i d 
making " e q u i t a b l e d i s t r i b u t i o n s on an ad hoc b a s i s and t o p e r m i t t h e p a r t i e s t o 
g e n e r a l l y know where t h e y s t a n d as t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . 
See M a r v i n T h o r n t o n , 34 Van N a t t a 999, 1002, ( 1 9 8 2 ) . 

Here, we f i n d no p e r s u a s i v e reason t o d e p a r t f r o m t h e a f o r e m e n t i o n e d 
approach. C o n s e q u e n t l y , we t u r n t o t h e q u e s t i o n o f whether t h e p a y i n g agency 
has e s t a b l i s h e d i t s l i e n f o r a c t u a l c l a i m c o s t s . 

I n r e s ponse t o t h e p a y i n g agency's c o n t e n t i o n t h a t i t has n o t r e c e i v e d 
reimbursement f o r i t s $1,263.04 i n c l a i m c o s t s , c l a i m a n t has n o t d i s p u t e d t h e 
agency's e n t i t l e m e n t t o such a r e c o v e r y from t h e s e t t l e m e n t p roceeds. I n s t e a d , 
c l a i m a n t ' s c o u n s e l a s s e r t e d t h a t c l a i m a n t would be p r o v i d i n g c o p i e s o f c a n c e l l e d 
checks d e m o n s t r a t i n g t h a t f u l l reimbursement had a l r e a d y been a c h i e v e d . Y e t , no 
f u r t h e r response nor c o p i e s o f c a n c e l l e d checks from c l a i m a n t have been r e c e i v e d 
i n t h e more t h a n two months s i n c e t h e a f o r e m e n t i o n e d r e p r e s e n t a t i o n . 

Under such c i r c u m s t a n c e s , we conclude t h a t t h e p a y i n g agency has e s t a b 
l i s h e d t h a t i t i n c u r r e d $1,263.04 i n c l a i m c o s t s and t h a t i t i s e n t i t l e d t o f u l l 
r e imbursement o f t h e s e expenses from t h e t h i r d p a r t y s e t t l e m e n t p r o c e e d s . We 
f u r t h e r h o l d t h a t a d i s t r i b u t i o n o f $1,263.04 o f t h e t h i r d p a r t y s e t t l e m e n t p r o 
ceeds t o t h e p a y i n g agency would be " j u s t and p r o p e r . " See ORS 6 5 6 . 5 9 3 ( 3 ) . 

A c c o r d i n g l y , c l a i m a n t i s d i r e c t e d t o pay t o t h e p a y i n g agency $1,263.04, 
w h i c h s h a l l c o n s t i t u t e i t s " j u s t and p r o p e r " share o f t h e t h i r d p a r t y 
s e t t l e m e n t . 

I T IS SO ORDERED. 



J u l y 24, 1990 C i t e as 42 Van N a t t a 1611 (1990) 1611 

I n t h e M a t t e r o f t h e Compensation o f 
RICK D. BRADY, Claimant 
WCB Case No. 88-17624 

ORDER ON REVIEW 
Emmons, e t a l . , C l aimant A t t o r n e y s 

Cummins, Brown, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee McCullough's o r d e r t h a t s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome s u r g e r y . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as supplemented below. 

C l a i m a n t ' s o f f work a c t i v i t i e s a r e n o t i n j u r i o u s p r a c t i c e s . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Opinions and C o n c l u s i o n s " as supplemented below. 

The i n s u r e r argues t h a t c l a i m a n t has engaged i n i n j u r i o u s p r a c t i c e s which 
e x t i n g u i s h e s h i s w o r k e r s ' compensation b e n e f i t s . For a u t h o r i t y , t h e i n s u r e r 
c i t e s ORS 656.156 and OAR 436-60-110. As t h e p r o p o n e n t o f t h e p r o p o s i t i o n , i t 
i s t h e i n s u r e r ' s burden t o demonstrate t h a t c l a i m a n t engaged i n i n j u r i o u s p r a c 
t i c e s . Hutchenson v. Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) . We do n o t f i n d c l a i m a n t 
has engaged i n e i t h e r an i n t e n t i o n a l a c t t o i n j u r e h i m s e l f , n or do we f i n d 
c l a i m a n t has engaged i n i n j u r i o u s p r a c t i c e s . 

There i s no ev i d e n c e o f any consc i o u s v o l i t i o n a l a c t on t h e p a r t o f 
c l a i m a n t t o i n j u r e h i m s e l f . A c c o r d i n g l y , we do n o t f i n d any i n t e n t i o n a l i n j u r y 
as r e q u i r e d by ORS 656.156(1). See James G. Wesley, 40 Van N a t t a 1841 (1 9 8 8 ) . 

Nor i s t h e r e p e r s u a s i v e evidence t h a t c l a i m a n t has engaged i n any i n j u r i 
ous p r a c t i c e s w h i c h t e n d t o i m p e r i l o r r e t a r d r e c o v e r y o f t h e compensable i n 
j u r y . ORS 656 . 3 2 5 ( 2 ) . The i n s u r e r c o n s t r u e s c l a i m a n t ' s o f f work a c t i v i t i e s o f 
ch o p p i n g f i r e wood, mowing g r a s s , and v a r i o u s o t h e r a c t i v i t i e s as i n j u r i o u s 
p r a c t i c e s s u f f i c i e n t t o deny c l a i m a n t m e d i c a l s e r v i c e s f o r h i s a c c e p t e d c l a i m . 

C l a i m a n t ' s u n r e b u t t e d and c r e d i b l e t e s t i m o n y i n d i c a t e d t h a t on o c c a s i o n he 
c u t wood f o r home use i n o r d e r t o s u p p l y a wood s t o v e . F u r t h e r , c l a i m a n t t e s t i 
f i e d t h a t he has on o c c a s i o n mowed t h e lawn o f h i s g r a n d p a r e n t s . C l a i m a n t a l s o 
t e s t i f i e d t h a t when h i s g r a n d p a r e n t ' s w e l l went d r y he h e l p e d h a u l w a t e r w i t h 
h i s f a t h e r , and dug a d i t c h f o r t h e purpose o f l a y i n g p i p e . And f i n a l l y , 
c l a i m a n t t e s t i f i e d t h a t on o c c a s i o n he a s s i s t e d f r i e n d s on c o n s t r u c t i o n p r o j e c t s 
by e s s e n t i a l l y r u n n i n g e r r a n d s . A l l o f t h e s e p r o j e c t s a p p a r e n t l y were s p o r a d i c , 
o f s h o r t d u r a t i o n , and w i t h o u t pay. Thus, we do n o t f i n d t h e n a t u r e o f t h e s e 
a c t i v i t i e s and t h e manner i n w h i c h t h e y were p e r f o r m e d i n j u r i o u s p r a c t i c e s . 

Dr. E l l i s o n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t e s t i f i e d t h a t c l a i m a n t ' s o f f 
work a c t i v i t i e s would be expected t o " a f f e c t " c l a i m a n t ' s p a t h o l o g i c a l p r o c e s s . 
However, he d i d n o t s t a t e t h a t t h e s e a c t i v i t i e s were i n j u r i o u s t o c l a i m a n t , nor 
d i d he i n d i c a t e t h a t c l a i m a n t s h o u l d r e f r a i n f r o m engaging i n them. A d d i t i o n 
a l l y , Dr. E l l i s o n had c o n c u r r e d w i t h b o t h independent m e d i c a l e x a m i n e r s , D o c t o r s 
W o o l p e r t and B u t t o n , i n t h e i r recommendation t h a t c l a i m a n t r e t u r n t o r e g u l a r 
work i n o r d e r t o see i f c l a i m a n t ' s symptoms would be e x a c e r b a t e d s u f f i c i e n t l y t o 
j u s t i f y s u r g e r y . We have d i f f i c u l t y i n u n d e r s t a n d i n g why work a c t i v i t y as a 
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l a n d s c a p e r / g r o u n d s k e e p e r would be b e n e f i c i a l f o r c l a i m a n t f o r d i a g n o s t i c p u r 
poses, w h i l e o f f work a c t i v i t i e s as d e s c r i b e d by c l a i m a n t a r e t o be c o n s i d e r e d 
i n j u r i o u s p r a c t i c e s . Based upon t h e t o t a l i t y o f t h e m e d i c a l e v i d e n c e we d e c l i n e 
t o f i n d t h a t c l a i m a n t ' s o f f work a c t i v i t i e s were i n j u r i o u s p r a c t i c e s . 

A c c o r d i n g l y , on a f a c t u a l b a s i s a l o n e , t h e i n s u r e r has f a i l e d t o meet h i s 
burden o f p r o o f i n d e m o n s t r a t i n g c l a i m a n t ' s o f f work a c t i v i t i e s were i n j u r i o u s 
p r a c t i c e s w h i c h t e n d e d t o i m p e r i l o r r e t a r d c l a i m a n t ' s r e c o v e r y . However, even 
assuming c l a i m a n t had engaged i n i n j u r i o u s p r a c t i c e s , w h i c h we do n o t f i n d , t h e 
i n s u r e r ' s remedy was t o r e q u e s t t h e D i r e c t o r t o suspend b e n e f i t s , n o t t o u n i l a t 
e r a l l y t e r m i n a t e m e d i c a l s e r v i c e s . See ORS 656.325(2); OAR 436-60-110(1) & ( 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 28, 1989 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500, t o be p a i d 
by t h e i n s u r e r . 

J u l y 24, 1990 C i t e as 42 Van N a t t a 1612 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE W. EBERLY, Claimant 
WCB Case No. 88-21003 
ORDER OF ABATEMENT 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

The Board has r e c e i v e d c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n o f o u r Order 
on Review, d a t e d June 26, 1990. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
o r d e r i s a b a t e d and w i t h d r a w n . The i n s u r e r i s r e q u e s t e d t o f i l e a response t o 
c l a i m a n t ' s m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n under 
advisement. 

I T I S SO ORDERED. 

J u l y 24, 1990 C i t e as 42 Van N a t t a 1612 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID 6. GARRISON, Claimant 

WCB Case Nos. 88-02197 & 88-09152 
ORDER ON REVIEW 

B u r t , Swanson, e t a l . , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B o r c h e r s ' o r d e r w h i c h : (1) u p h e l d t h e 
s e l f - i n s u r e d e mployer's d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n and m e d i c a l s e r v i c e s 
f o r h i s c u r r e n t back c o n d i t i o n ; and (2) u p h e l d t h e employer's d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r c l a i m a n t ' s c u r r e n t back c o n d i t i o n . On r e v i e w , 
t h e i s s u e s a r e m e d i c a l s e r v i c e s , a g g r a v a t i o n and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 
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M e d i c a l S e r v i c e s 

The R e f e r e e u p h e l d t h e employer's m e d i c a l s e r v i c e s d e n i a l , r e a s o n i n g t h a t 
c l a i m a n t had n o t e s t a b l i s h e d a c a u s a l c o n n e c t i o n between t h e June 1986 compens
a b l e i n j u r y and h i s m e d i c a l t r e a t m e n t f o r h i s c u r r e n t t r e a t m e n t . We agree. 

A c l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r p a l l i a 
t i v e m e d i c a l c a r e r e q u i r e d f o r a compensable i n j u r y . See ORS 6 5 6 . 2 4 5 ( 1 ) ; West 
v. SAIF, 74 Or App 317, 320 (19 8 5 ) ; Wetzel v. Goodwin Bros., 50 Or App 101 
( 1 9 8 1 ) ; McGarry v. SAIF, 24 Or App 883, 888 (1 9 7 6 ) . C l a i m a n t has t h e burden o f 
p r o v i n g t h a t t h e t r e a t m e n t i s rea s o n a b l e and necessary. McGarrv v. SAIF. supra. 

Inasmuch as c l a i m a n t s u f f e r s from a p r e e x i s t i n g back c o n d i t i o n , we con
c l u d e t h a t t h e i s s u e o f c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s compensable i n 
j u r y and h i s c u r r e n t back c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e 
h i s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e p r i m a r i l y t u r n s on med
i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 259, 263 ( 1 9 8 6 ) . 
C l a i m a n t has f a i l e d t o meet h i s burden. 

Dr. T i l d e n , c h i r o p r a c t o r , compared 1983 and September 1986 r a d i o g r a p h s . 
He c o n c l u d e d t h a t t h e d e g e n e r a t i v e changes i n c l a i m a n t ' s back c o n d i t i o n p r e 
d a t e d t h e June 1986 compensable i n j u r y . T i l d e n found no w o r s e n i n g o f c l a i m a n t ' s 
d e g e n e r a t i v e j o i n t d i s e a s e r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . (Ex. 3 0 ) . 
On t h e o t h e r hand, Dr. T i l e y , surgeon, concluded t h a t c l a i m a n t ' s d i s c degenera
t i o n a t L4-5 was r e l a t e d t o t h e June 1986 compensable i n j u r y . (Ex. 2 9 ) . 

I n e v a l u a t i n g m e d i c a l o p i n i o n s , we g i v e w e i g h t t o t h o s e t h a t a r e w e l l -
r e asoned and based on complete i n f o r m a t i o n . See Somers v. SAIF, 77 Or App 259 
( 1 9 8 6 ) . U n l i k e t h e o p i n i o n s a u t h o r e d by Dr. T i l d e n , Dr. T i l e y ' s o p i n i o n does 
n o t i n d i c a t e any knowledge o f c l a i m a n t ' s 1983 r a d i o g r a p h s . Under such c i r c u m 
s t a n c e s , we do n o t c o n s i d e r T i l e y ' s o p i n i o n t o have been based on a t h o r o u g h 
u n d e r s t a n d i n g o f c l a i m a n t ' s p r i o r m e d i c a l h i s t o r y . C o n s e q u e n t l y , h i s o p i n i o n 
r e g a r d i n g c a u s a t i o n l a c k s p e r s u a s i v e n e s s . See M i l l e r v. G r a n i t e C o n s t r u c t i o n 
Co., 28 Or App 473, 476 (19 7 7 ) . 

Dr. K e l l e y , c h i r o p r a c t o r , a l s o o p i n e d t h a t c l a i m a n t ' s c u r r e n t back c o n d i 
t i o n was r e l a t e d t o t h e June 1986 compensable i n j u r y . However, he p r o v i d e d no 
r e a s o n i n g as t o t h e c a u s a l c o n n e c t i o n between c l a i m a n t ' s compensable i n j u r y and 
h i s c u r r e n t back c o n d i t i o n . C o n s i d e r i n g t h e c o n c l u s o r y n a t u r e o f K e l l e y ' s 
o p i n i o n , we do n o t f i n d i t t o be p e r s u a s i v e . See Moe v. C e i l i n g Systems, 44 Or 
App 429 ( 1 9 8 0 ) . 

Based on t h e a f o r e m e n t i o n e d r e a s o n i n g , Dr. T i l d e n had t h e most t h o r o u g h 
and w e l l - r e a s o n e d m e d i c a l a n a l y s i s o f c l a i m a n t ' s c o n d i t i o n . C o n s e q u e n t l y , we 
a c c o r d g r e a t e r w e i g h t t o h i s o p i n i o n . Somers v. SAIF, s u p r a . A c c o r d i n g l y , 
c l a i m a n t has n o t met h i s burden f o r showing a c a u s a l r e l a t i o n s h i p between t h e 
June 1986 compensable i n j u r y and h i s c u r r e n t need f o r m e d i c a l t r e a t m e n t . 

A g g r a v a t i o n 

The R e f e r e e u p h e l d t h e employer's d e n i a l f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r h i s low back c o n d i t i o n . We agree t h a t t h e d e n i a l s h o u l d be u p h e l d , b u t f o r 
d i f f e r e n t r e a s o n s . 
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B e f o r e a d d r e s s i n g t h e q u e s t i o n o f whether c l a i m a n t ' s c o n d i t i o n has wo r s 
ened, we must d e t e r m i n e what d a t e r e p r e s e n t s t h e l a s t arrangement o f compensa
t i o n . The Re f e r e e f o u n d t h a t t h e e f f e c t i v e d a t e o f t h e l a s t arrangement o f 
compensation was November 25, 1987. We d i s a g r e e . 

C l a i m a n t s i g n e d t h e s t i p u l a t i o n on November 18, 1987. The employer s i g n e d 
t h e s t i p u l a t i o n on November 20, 1987. On November 25, 1987, t h e R e f e r e e s i g n e d 
t h e s t i p u l a t i o n . We have p r e v i o u s l y h e l d t h a t as between t h e d a t e o f t h e 
Ref e r e e ' s o r d e r and t h e d a t e o f t h e f i n a l o p p o r t u n i t y t o p r e s e n t e v i d e n c e , t h e 
l a t t e r d a t e i s t h e a p p r o p r i a t e d a t e from which t o e s t a b l i s h a w o r s e n i n g . L a r r y 
H. Er b s , 42 Van N a t t a 98 ( 1 9 9 0 ) ; Joseph R̂ . K l i n s k y , 35 Van N a t t a 332, 333-34, 
a f f ' d mem. 66 Or App 193 (1 9 8 3 ) . 

A p p l y i n g t h e a f o r e m e n t i o n e d a n a l y s i s t o t h e p r e s e n t case, we c o n c l u d e t h a t 
t h e a p p r o p r i a t e d a t e f r o m w h i c h t o e s t a b l i s h a wo r s e n i n g i s t h e d a t e c l a i m a n t 
s i g n e d t h e s t i p u l a t i o n . T h i s d a t e would r e p r e s e n t c l a i m a n t ' s f i n a l o p p o r t u n i t y 
t o p r e s e n t e v i d e n c e c o n c e r n i n g h i s c o n d i t i o n . Thus, we f i n d t h a t t h e a p p r o p r i 
a t e d a t e f r o m w h i c h t o e s t a b l i s h a wo r s e n i n g would be November 18, 1987. 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show a w o r s e n i n g o f h i s com
pe n s a b l e low back c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation. Smith 
v. SAIF, 302 Or 296 ( 1 9 8 6 ) . F o l l o w i n g our r e v i e w o f t h e r e c o r d , we a r e p e r 
suaded t h a t c l a i m a n t ' s compensable c o n d i t i o n has n o t worsened s i n c e November 18, 
1987, t h e l a s t arrangement o f compensation. I n r e a c h i n g t h i s c o n c l u s i o n , we 
r e l y upon o u r p r e v i o u s r e a s o n i n g t h a t c l a i m a n t ' s c u r r e n t back c o n d i t i o n i s n o t 
c a u s a l l y r e l a t e d t o h i s June 1986 compensable i n j u r y . 

New I n j u r y 

We adopt t h e Referee's o p i n i o n t h a t c l a i m a n t d i d n o t s u f f e r a compensable 
"new i n j u r y " on November 18, 1987. Consequently, t h e employer's d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m i s u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 17, 1988 i s a f f i r m e d . 

J u l y 24, 1990 C i t e as 42 Van N a t t a 1614 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL J . KNAPP, Claimant 
WCB Case No. 86-02762 

ORDER ON REMAND 
St e b b i n s & C o f f e y , Claimant A t t o r n e y s 

Foss, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f App e a l s . 
Weyerhaeuser Company v. Knapp, 100 Or App 615 (1 9 9 0 ) . The c o u r t has r e v e r s e d 
our o r d e r i n C a r o l J. Knapp, 41 Van N a t t a 851 ( 1 9 8 9 ) , t h a t assessed a p e n a l t y 
f o r t h e s e l f - i n s u r e d employer's unreasonable d e n i a l "equal t o 25 p e r c e n t o f t h e 
t e m p o r a r y d i s a b i l i t y compensation due under t h i s o r d e r . " The compen s a t i o n 
awarded by our p r i o r o r d e r i n c l u d e d temporary t o t a l d i s a b i l i t y " e f f e c t i v e June 
22, 1984, and c o n t i n u i n g u n t i l such compensation can be l a w f u l l y t e r m i n a t e d , 
s u b j e c t t o t h e p r e v i o u s l y approved o f f s e t i n unemployment b e n e f i t s , wages 
ear n e d , and t e m p o r a r y d i s a b i l i t y p r e v i o u s l y r e c e i v e d . " C o n c l u d i n g t h a t we 
l a c k e d a u t h o r i t y t o impose a p e n a l t y based on amounts t h a t would come due a f t e r 
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t h e d a t e o f our o r d e r u n t i l c l a i m c l o s u r e , t h e c o u r t has remanded f o r a r e c a l c u 
l a t i o n o f t h e p e n a l t y . We proceed w i t h our r e c a l c u l a t i o n . 

Amounts " t h e n due" f o r a c a r r i e r ' s u nreasonable d e n i a l a r e t h e amounts o f 
compensation due when t h e d e n i a l i s s e t a s i d e . See Weyerhaeuser Company v. 
Knapp, s u p r a ; Wacker S i l t r o n i c C o r p o r a t i o n v. Sa t c h e r , 91 Or App 654, 658 
( 1 9 8 8 ) . T h e r e f o r e , i n accordance w i t h t h e c o u r t ' s mandate and t h e aforemen
t i o n e d h o l d i n g s , we assess a p e n a l t y f o r t h e employer's u n r e a s o n a b l e d e n i a l 
based on t h e amounts t h e n due on A p r i l 25, 1989, t h e d a t e we s e t a s i d e t h e 
e m p l oyer's d e n i a l . 

A c c o r d i n g l y , t h e employer i s assessed a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e 
t e m p o r a r y d i s a b i l i t y w h i c h was due, as a r e s u l t o f our A p r i l 25, 1989 o r d e r , be
tween June 22, 1984 and A p r i l 25, 1989. 

I T IS SO ORDERED. 

J u l y 24, 1990 C i t e as 42 Van N a t t a 1615 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PENNI L. MUMM, Claimant 
WCB Case No. 88-02137 

ORDER ON REVIEW (REMANDING) 
David C. Force, C l a i m a n t A t t o r n e y 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Young's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f her c l a i m f o r a g g r a v a t i o n and m e d i c a l s e r v i c e s f o r 
a b dominal p a i n . C l a i m a n t has r e q u e s t e d t h a t t h i s m a t t e r be remanded f o r t h e 
t a k i n g o f a d d i t i o n a l e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand, a g g r a v a t i o n 
and m e d i c a l s e r v i c e s . The m o t i o n f o r remand i s g r a n t e d . 

FINDINGS OF FACT 

On December 1, 1985, c l a i m a n t s u f f e r e d a compensable i n j u r y t o t h e low 
back. The c l a i m was c l o s e d August 7, 1986. C l a i m a n t , however, c o n t i n u e d t o be 
t r e a t e d w i t h m e d i c a t i o n s , i n c l u d i n g i b u p r o f e n . Her t r e a t i n g p h y s i c i a n i s Dr. 
Mossberg, M.D. 

I n May 1988, c l a i m a n t was t w i c e h o s p i t a l i z e d w i t h s e vere abdominal p a i n . 
The f i r s t a d m i s s i o n was on May 22, t h e second on May 26. 

By l e t t e r o f September 2, 1988, SAIF d e n i e d a c l a i m f o r a g g r a v a t i o n and 
m e d i c a l s e r v i c e s on t h e ground t h a t c l a i m a n t ' s abdominal c o n d i t i o n was n o t 
r e l a t e d t o t h e compensable i n j u r y . 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g , c h a l l e n g i n g t h e d e n i a l , on Fe b r u a r y 
12, 1988. S i m u l t a n e o u s l y , c l a i m a n t r e q u e s t e d t h a t SAIF p r o v i d e c o p i e s o f a l l 
m e d i c a l documents and o t h e r i n f o r m a t i o n r e l a t i n g t o t h e c l a i m . 

SAIF produced a number o f documents, i n c l u d i n g documents p e r t a i n i n g t o 
c l a i m a n t ' s May 26, 1988 admis s i o n t o t h e h o s p i t a l . 

The h e a r i n g commenced on December 16, 1988. Testimony was t a k e n and docu
ments r e c e i v e d . The h e a r i n g was c o n t i n u e d t o enable c l a i m a n t ' s a t t o r n e y t o 
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cross-examine t h e a u t h o r o f a m e d i c a l r e p o r t s u b m i t t e d on t h e eve o f h e a r i n g and 
t o e n a b l e SAIF's a t t o r n e y t o p r o c u r e a m e d i c a l r e p o r t on t h e c o m p e n s a b i l i t y 
i s s u e f r o m Dr. Mossberg. 

B e f o r e t h e r e c o n v e n i n g o f t h e h e a r i n g , i n January 1989, c l a i m a n t ' s a t t o r 
ney t e l e p h o n e d SAIF's a t t o r n e y t o a d v i s e him t h a t i t appeared t h a t t h e h o s p i t a l 
r e c o r d s t h a t SAIF had produced a t t h a t t i m e were i n c o m p l e t e inasmuch as t h e y 
f a i l e d t o e x p l a i n c l a i m a n t ' s i n i t i a l h o s p i t a l a d m i s s i o n . SAIF's a t t o r n e y agreed 
t o i n s t r u c t t h e c l a i m s examiner t o l o o k i n t o t h e m a t t e r . I n e a r l y F e b r u a r y 
1989, t h e examiner a d v i s e d c l a i m a n t ' s a t t o r n e y t h a t she had p r o v i d e d him w i t h 
c o p i e s o f a l l h o s p i t a l r e c o r d s i n v o l v e d i n t h e case. 

The h e a r i n g was reconvened on A p r i l 7, 1989. A d d i t i o n a l e x h i b i t s were 
r e c e i v e d . The p a r t i e s agreed t o waive c r o s s - e x a m i n a t i o n o f m e d i c a l e x p e r t s . 
O r a l argument was t a k e n , and t h e r e c o r d was c l o s e d . 

The R e f e r e e i s s u e d h i s o r d e r on A p r i l 12, 1989, u p h o l d i n g SAIF's d e n i a l . 

T h e r e a f t e r , c l a i m a n t demanded her m e d i c a l r e c o r d s f r o m t h e Eugene C l i n i c 
and t h e h o s p i t a l . Among t h e documents she r e c e i v e d were a number o f documents 
w h i c h SAIF had n o t produced, among them Dr. Mossberg's c h a r t n o t e s o f May 25, 
1988 and June 13, 1988, r e l a t i n g t o c l a i m a n t ' s t r e a t m e n t f o r abdominal p a i n ; a 
r e p o r t a u t h o r e d by Dr. B i n d e r , M.D., who c o n s u l t e d c o n c e r n i n g c l a i m a n t ' s abdomi
n a l c o n d i t i o n d u r i n g h er May 22, 1988 h o s p i t a l i z a t i o n ; Dr. B i n d e r ' s May 23, 1988 
o p e r a t i v e r e p o r t ; and t h e May 25, 1988 d i s c h a r g e r e p o r t o f Dr. S t r u t i n , M.D., 
t h e p h y s i c i a n who f i r s t a d m i t t e d her t o t h e h o s p i t a l . 

The documents o b t a i n e d by c l a i m a n t a f t e r h e a r i n g a r e r e l e v a n t t o t h e ques
t i o n o f c o m p e n s a b i l i t y . They a r e o f t h e t y p e r o u t i n e l y p r o v i d e d by p r o v i d e r s t o 
i n s u r e r s . 

FINDINGS OF ULTIMATE FACT 

The r e c o r d i s i n c o m p l e t e l y developed w i t h o u t t h e documents o b t a i n e d by 
c l a i m a n t a f t e r h e a r i n g . 

The documents were n o t o b t a i n a b l e w i t h t h e e x e r c i s e o f due d i l i g e n c e a t 
t h e t i m e o f h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y d eveloped, we may remand t o t h e R e f e r e e f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n , o r o t h e r necessary a c t i o n . ORS 6 5 6 . 2 9 5 ( 5 ) . To 
m e r i t remand, i t must be e s t a b l i s h e d t h a t t h e evid e n c e r e l e v a n t t o t h e i s s u e s 
r a i s e d i n t h e remand r e q u e s t was u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . See B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem. 80 
Or App 152 ( 1 9 8 6 ) . 

C l a i m a n t contends t h a t t h e o m i s s i o n o f t h e a f o r e m e n t i o n e d documents f r o m 
t h e r e c o r d r e n d e r s i t i n c o m p l e t e l y developed. She argues t h a t t h e o m i s s i o n was 
o c c a s i o n e d , n o t by d i l a t o r y conduct on her p a r t , b u t by t h e f a i l u r e o f t h e medi
c a l r e p o r t i n g and d i s c o v e r y process t o make them a v a i l a b l e t o her t i m e l y . SAIF 
responds t h a t t h e r e c o r d s e x i s t e d a t t h e t i m e o f t h e h e a r i n g and t h a t c l a i m a n t 
c o u l d have o b t a i n e d them f r o m t h e m e d i c a l c a r e p r o v i d e r s . T h e r e f o r e , SAIF con
t e n d s t h a t t h e documents were o b t a i n a b l e w i t h due d i l i g e n c e . SAIF f u r t h e r a s
s e r t s t h a t remand i s n o t a p p r o p r i a t e i n t h i s case because i t d i d n o t have t h e 
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newly d i s c o v e r e d e v i d e n c e i n i t s f i l e s p r i o r t o h e a r i n g and c o n s e q u e n t l y t h a t i t 
i s w i t h o u t f a u l t . 

A l t h o u g h t h e r e c o r d does n o t e s t a b l i s h t h a t t h e newly d i s c o v e r e d e v i d e n c e 
was i n SAIF's p o s s e s s i o n a t t h e t i m e o f h e a r i n g , we n o n e t h e l e s s c o n c l u d e t h a t 
c l a i m a n t e x e r c i s e d due d i l i g e n c e when c l a i m a n t n o t o n l y made a s t a n d a r d r e q u e s t 
f o r c l a i m s i n f o r m a t i o n b u t a l s o q u e r i e d SAIF c o n c e r n i n g t h e a p p a r e n t i n c o m p l e t e 
ness o f t h e r e c o r d s w h i c h had been d i s c l o s e d p u r s u a n t t o t h e r e q u e s t . We h o l d 
t h a t due d i l i g e n c e does n o t always r e q u i r e t h a t t h e c l a i m a n t r e q u e s t r e c o r d s 
d i r e c t l y f r o m m e d i c a l p r o v i d e r s who are r e q u i r e d by r u l e t o s u b m i t r e p o r t s t o 
t h e i n s u r e r ; i t i s s u f f i c i e n t t h a t c l a i m a n t seek d i s c l o s u r e o f r e c o r d s f r o m t h e 
i n s u r e r . 

We have p r e v i o u s l y h e l d t h a t a c l a i m a n t i s e n t i t l e d t o remand f o r t h e t a k 
i n g o f a d d i t i o n a l e v i d e n c e when he d i s c o v e r s , a f t e r h e a r i n g , m e d i c a l r e p o r t s 
w h i c h , a l t h o u g h i n t h e i n s u r e r ' s p o s s e s s i o n , were n o t t i m e l y d i s c l o s e d . Lance 
E. L e a v i t t , 40 Van N a t t a 393 (1 9 8 8 ) ; M a r v i n L. M o u s t a c h e t t i , 40 Van N a t t a 106 
( 1 9 8 8 ) . A l t h o u g h we d i s c u s s e d t h e " f a u l t " aspect o f t h o s e s i t u a t i o n s , t h e co r e 
o f o u r r a t i o n a l e i n t h o s e cases was our c o n c l u s i o n t h a t c l a i m a n t i s e n t i t l e d t o 
r e l y on t h e i n s u r e r t o o b t a i n m e d i c a l r e p o r t s . 

OAR 436-10-030, w h i c h was promulgated under a u t h o r i t y g r a n t e d by ORS 
6 5 6 . 2 5 2 ( 1 ) , r e q u i r e s m e d i c a l c a r e p r o v i d e r s , i n c l u d i n g t r e a t i n g , c o n s u l t i n g and 
e x a m i n i n g p h y s i c i a n s , t o r e g u l a r l y submit r e p o r t s t o i n s u r e r s . The D i r e c t o r ' s 
r u l e s f u r t h e r p r o v i d e t h a t workers and t h e i r r e p r e s e n t a t i v e s s h a l l g e n e r a l l y 
o b t a i n c o p i e s o f t h o s e r e p o r t s from t h e i n s u r e r a l t h o u g h t h e y may o b t a i n them 
d i r e c t l y f r o m t h e p r o v i d e r "upon payment o f an a p p r o p r i a t e charge f o r c o p i e s . " 
OAR 436-10-030(10). Both t h e D i r e c t o r ' s r u l e s and t h e Board's r u l e s conse
q u e n t l y r e q u i r e t h e i n s u r e r t o d i s c l o s e such r e p o r t s t o t h e w o r k e r . 

I f a c l a i m a n t ' s a t t o r n e y cannot be assured t h a t he i s e x e r c i s i n g due d i l i 
gence i n o b t a i n i n g m e d i c a l r e p o r t s when he r e l i e s on t h e d i s c l o s u r e p r o v i s i o n s 
o f t h e r u l e s , t h e n c l a i m a n t ' s a t t o r n e y s w i l l be f o r c e d r o u t i n e l y t o r e q u e s t doc
uments d i r e c t l y f r o m p r o v i d e r s . T h i s would n e e d l e s s l y i n c r e a s e t h e burden o f 
r e p o r t i n g on m e d i c a l c a r e p r o v i d e r s and i n c r e a s e t h e c o s t s o f l i t i g a t i o n t o t h e 
p a r t i e s . We d e c l i n e t o c r e a t e t h i s s i t u a t i o n . T h e r e f o r e , we h o l d t h a t remand 
i s a p p r o p r i a t e when c l a i m a n t has n o t o b t a i n e d r e l e v a n t m e d i c a l r e p o r t s , w i t h o u t 
w h i c h a r e c o r d i s i n s u f f i c i e n t l y developed, p u r s u a n t t o a r e q u e s t t o t h e i n 
s u r e r , p r o v i d e d t h a t t h e r e p o r t s a re o f t h e t y p e t h a t s h o u l d have been s u b m i t t e d 
t o t h e i n s u r e r . T h i s p r i n c i p l e h o l d s even where, as h e r e , t h e i n s u r e r i s w i t h 
o u t f a u l t . 

A c c o r d i n g l y , t h e Referee's o r d e r i s v a c a t e d . T h i s case i s remanded t o t h e 
P r e s i d i n g R e f e r e e w i t h i n s t r u c t i o n s t h a t i t be a s s i g n e d t o a r e f e r e e w i t h i n 
s t r u c t i o n s t o reopen t h e r e c o r d and t o r e c o n s i d e r t h i s m a t t e r i n l i g h t o f t h i s 
a d d i t i o n a l e v i d e n c e . 

ORDER 

The Refer e e ' s o r d e r o f A p r i l 12, 1989 i s v a c a t e d . T h i s m a t t e r i s remanded 
t o t h e P r e s i d i n g Referee f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD REED, Claimant 

Own M o t i o n No. 88-0523M and 90-0357M 
OWN MOTION ORDER AND OWN MOTION ORDER REVIEWING CARRIER CLOSURE 

Roger D. W a l l i n g f o r d , C l a i m a n t A t t o r n e y 
SAIF L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t e d r e v i e w o f t h e SAIF C o r p o r a t i o n ' s A p r i l 20, 1989, 
N o t i c e o f C l o s u r e w h i c h d e c l a r e d him m e d i c a l l y s t a t i o n a r y as o f Jan u a r y 16, 
1989. SAIF t e r m i n a t e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s as o f 
Janu a r y 22, 1989. C l a i m a n t contended t h a t c l a i m c l o s u r e was p r e m a t u r e because 
he i s n o t m e d i c a l l y s t a t i o n a r y . He a l s o contended t h a t he was n o t p a i d t h e 
p r o p e r r a t e o f t e m p o r a r y d i s a b i l i t y b e n e f i t s and r e q u e s t e d t h a t SAIF be assessed 
a p e n a l t y and a t t o r n e y f e e . By o r d e r i s s u e d J u l y 5, 1990, t h e Board r e f e r r e d 
t h e i s s u e o f t h e r a t e o f tem p o r a r y d i s a b i l i t y b e n e f i t s f o r a f a c t f i n d i n g h e a r 
i n g ; however, t h e Board n e g l e c t e d t o address t h e i s s u e o f pr e m a t u r e c l a i m c l o 
s u r e . We s h a l l now address t h a t i s s u e i n t h i s o r d e r . I n a d d i t i o n , SAIF s u b m i t s 
t o t h e Board c l a i m a n t ' s most r e c e n t c l a i m f o r a n o t h e r a l l e g e d w o r s e n i n g o f t h e 
F e b r u a r y 8, 1982, i n d u s t r i a l i n j u r y . Should t h e Board u p h o l d SAIF's A p r i l 20, 
1989, c l o s u r e o f t h e c l a i m , SAIF recommends d e n i a l o f c l a i m r e o p e n i n g on t h e 
grounds t h a t no s u r g e r y o r h o s p i t a l i z a t i o n was r e q u i r e d f o r t h e most r e c e n t 
w o r s e n i n g and t h a t c l a i m a n t i s no l o n g e r i n t h e work f o r c e . 

We t u r n f i r s t t o t h e i s s u e o f premature c l a i m c l o s u r e . By l e t t e r 
d a t e d J a n u a r y 27, 1989, Dr. Gray s t a t e d t h a t he l a s t saw c l a i m a n t on Jan u a r y 16, 
1989, and t h a t h i s c o n d i t i o n a t t h a t t i m e was " s t a b l e " and " s t a t i o n a r y . " On 
Fe b r u a r y 17, 1989, Dr. Gray a g a i n d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f 
January 16, 1989. There i s no eviden c e t o t h e c o n t r a r y . T h e r e f o r e , we f i n d 
t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on January 16, 1989, and c o n c l u d e t h a t 
SAIF p r o p e r l y c l o s e d t h e c l a i m . A c c o r d i n g l y , we a f f i r m SAIF's A p r i l 20, 1989, 
N o t i c e o f C l o s u r e . 

We t u r n now t o c l a i m a n t ' s c u r r e n t r e q u e s t f o r c l a i m r e o p e n i n g . 
Under o u r own m o t i o n a u t h o r i t y , we may award temporary d i s a b i l i t y b e n e f i t s i n 
o n l y t h o s e cases where t h e r e i s a wor s e n i n g o f a compensable i n j u r y t h a t r e 
q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . On February 28, 1990, c l a i m a n t was a d m i t 
t e d t o t h e h o s p i t a l o v e r n i g h t f o r a lumbar myelogram and CT scan and an e p i d u r a l 
s t e r o i d i n j e c t i o n . However, t h e evidence does n o t persuade us t h a t t h e h o s p i 
t a l i z a t i o n was r e q u i r e d f o r a worsening o f c l a i m a n t ' s compensable i n j u r y . 
R a t h e r , i t appears t h a t t h e purpose o f t h e h o s p i t a l i z a t i o n was t o t e s t and t r e a t 
a c o n t i n u i n g c o n d i t i o n . The h o s p i t a l ' s p r o g r e s s n o t e on F e b r u a r y 28, 1990, 
dia g n o s e d " [ r ] e c u r r e n t s c i a t i c a " and r e p o r t e d c l a i m a n t ' s h i s t o r y o f lumbar p a i n 
r a d i a t i n g i n t o t h e r i g h t l e g " f o r s e v e r a l y e a r s . " Absent p e r s u a s i v e m e d i c a l 
e v i d e n c e o f a m a t e r i a l w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n r e q u i r i n g t h e h o s p i t a l 
i z a t i o n , we a r e n o t a u t h o r i z e d t o g r a n t c l a i m a n t ' s r e q u e s t f o r r e o p e n i n g and t h e 
i s s u e o f whe t h e r c l a i m a n t was i n t h e w o r k f o r c e i s moot. A c c o r d i n g l y , t h e r e 
q u e s t f o r own m o t i o n r e l i e f i s d e n i e d . 



J u l y 25, 1990 C i t e as 42 Van N a t t a 1619 (1990) 1619 

I n t h e M a t t e r o f t h e Compensation o f 
ANTHONY E. COCHRANE, Claimant 

WCB Case No. 88-01975 
ORDER ON REVIEW 

Cha r l e s D. Maier, Claimant A t t o r n e y 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner, Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Myzak's o r d e r t h a t : 
(1) d e c l i n e d t o o r d e r payment o f an approved a t t o r n e y f e e f r o m an e a r l i e r 
R e f e r e e ' s o r d e r ; and (2) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r t h e 
employer's a l l e g e d unreasonable r e f u s a l t o pay t h e approved f e e . The i s s u e s on 
r e v i e w a r e whether t h e employer complied w i t h t h e p r i o r R e f e r e e ' s o r d e r , p e n a l 
t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t was awarded temporary t o t a l d i s a b i l i t y f r o m March 16, 1987 
t h r o u g h J u l y 24, 1987 by D e t e r m i n a t i o n Order d a t e d September 16, 1987. However, 
i n t h e c o u r s e o f c l a i m s p r o c e s s i n g , c l a i m a n t had a l r e a d y been p a i d t e m p o r a r y 
t o t a l d i s a b i l i t y f rom March 16, 1987 t h r o u g h September 10, 1987. C l a i m a n t r e 
q u e s t e d a h e a r i n g on t h e D e t e r m i n a t i o n Order. The employer made no r e q u e s t f o r 
r e c o v e r y o f o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

By O p i n i o n and Order da t e d January 19, 1988, c l a i m a n t was awarded tempo
r a r y t o t a l d i s a b i l i t y f rom J u l y 24, 1987 t h r o u g h September 9, 1987, and an a d d i 
t i o n a l 10 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y 
was awarded 25 p e r c e n t o f t h e amount o f temporary t o t a l d i s a b i l i t y compensation 
awarded f o r t h e p e r i o d J u l y 24, 1987 t h r o u g h September 9, 1987. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t argues t h a t t h e Referee, i n e f f e c t , r e v e r s e d t h e a t t o r n e y f e e 
awarded by t h e e a r l i e r r e f e r e e . We agree. 

R e f e r e e F o s t e r , i n t h e p r i o r o r d e r awarded 10 p e r c e n t u n s c h e d u l e d d i s a b i l 
i t y . He a l s o o r d e r e d : 

" C l a i m a n t i s hereby g r a n t e d temporary t o t a l d i s a b i l i t y 
f o r t h e p e r i o d J u l y 24, 1987 t h r o u g h September 9, 1987. 
Cl a i m a n t ' s a t t o r n e y i s g r a n t e d 25 p e r c e n t o f t h e a d d i 
t i o n a l t e m p o r a r y d i s a b i l i t y , t o a maximum o f $750." 
(emphasis added). 

The employer p r o p e r l y p a i d temporary d i s a b i l i t y b e n e f i t s p e n d i n g t h e 
is s u a n c e o f t h e D e t e r m i n a t i o n Order. However, t h e D e t e r m i n a t i o n Order f i x e d 
c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s o n l y t h r o u g h 
J u l y 23, 1987. Thus, a t t h e t i m e o f t h e h e a r i n g b e f o r e R e f e r e e F o s t e r , c l a i m a n t 
was n o t s u b s t a n t i v e l y e n t i t l e d t o t h e temporary d i s a b i l i t y b e n e f i t s f o r t h e 
p e r i o d between J u l y 24, 1987 and September 9, 1987. Those b e n e f i t s were, t h u s , 
p o t e n t i a l l y s u b j e c t t o an o f f s e t a g a i n s t t h e permanent d i s a b i l i t y w h i c h R eferee 
F o s t e r awarded. The e f f e c t o f Referee F o s t e r ' s o r d e r was t o e s t a b l i s h c l a i m 
a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o t h o s e temporary d i s a b i l i t y b e n e f i t s and t h u s t o 
d e f e a t any c l a i m t o an o f f s e t by t h e employer. I n o t h e r words, as a r e s u l t o f 
Ref e r e e F o s t e r ' s o r d e r , c l a i m a n t became e n t i t l e d t o a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . 
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OAR 438-15-045 p r o v i d e s : 
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" I f , a f t e r a h e a r i n g r e q u e s t e d by t h e c l a i m a n t , t h e 
r e f e r e e awards a d d i t i o n a l compensation f o r t e m p o r a r y 
d i s a b i l i t y t h e r e f e r e e s h a l l approve a f e e o f 25 p e r c e n t 
o f t h e i n c r e a s e d compensation, b u t n o t more t h a n $1,050, 
t o be p a i d o u t o f t h e i n c r e a s e d compensation." 

Based on t h e f a c t t h a t Referee F o s t e r awarded a d d i t i o n a l t e m p o r a r y d i s 
a b i l i t y b e n e f i t s , c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o a f e e o u t o f t h o s e bene
f i t s . The employer s h o u l d have p a i d t h a t a t t o r n e y f e e . 

F u r t h e r m o r e , OAR 438-15-085(2) p r o v i d e s : 

"An a t t o r n e y f e e w h i c h has been a u t h o r i z e d under t h e s e 
r u l e s t o be p a i d o u t o f i n c r e a s e d compensation awarded 
by a r e f e r e e , t h e Board o r a c o u r t s h a l l n o t be s u b j e c t 
t o any o f f s e t based upon a p r i o r overpayment o f compen
s a t i o n t o t h e c l a i m a n t . " 

Here, R e f e r e e F o s t e r a u t h o r i z e d an a t t o r n e y f e e p u r s u a n t t o r u l e , t o be 
p a i d o u t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y compensation he awarded. The em
p l o y e r e s s e n t i a l l y o f f s e t a g a i n s t t h a t f e e t h e t e m p o r a r y d i s a b i l i t y i t had p r e 
v i o u s l y p a i d t o c l a i m a n t . T h i s v i o l a t e s OAR 438-15-085(2). See Weyerhaeuser 
y_5. Sheldon, 86 Or App 46 ( 1 9 8 7 ) . 

The employer argues t h a t c l a i m a n t d i d n o t a c t u a l l y r e c e i v e any " a d d i t i o n 
a l " t e m p o r a r y d i s a b i l i t y due under Referee F o s t e r ' s o r d e r f r o m w h i c h t o pay a 
f e e . We d i s a g r e e . 

The t e m p o r a r y d i s a b i l i t y was o r i g i n a l l y p a i d as a m a t t e r o f p r o c e d u r a l 
r i g h t u n t i l a d e t e r m i n a t i o n o r d e r i s s u e d . However, t h e f i r s t s u b s t a n t i v e 
e n t i t l e m e n t t o b e n e f i t s was n o t secured u n t i l Referee F o s t e r awarded t h o s e bene
f i t s . C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n s e c u r i n g t h a t s u b s t a n t i v e award. 
C l a i m a n t ' s a t t o r n e y was e n t i t l e d t o 25 p e r c e n t o f t h o s e s u b s t a n t i v e b e n e f i t s and 
was a c t u a l l y awarded t h a t 25 p e r c e n t by t h e r e f e r e e . 

We c o n c l u d e t h a t c l a i m a n t ' s a t t o r n e y was, and s t i l l i s , e n t i t l e d t o t h e 
o r i g i n a l 25 p e r c e n t approved f e e awarded by Referee F o s t e r . 

P e n a l t i e s and A t t o r n e y Fees 

P e n a l t i e s and a t t o r n e y f e e s may be assessed f o r , i n t e r a l i a , an employer's 
u n r e a s o n a b l e r e f u s a l t o pay compensation. ORS 656.262(10); ORS 6 5 6 . 3 8 2 ( 1 ) . The 
employer's a c t i o n s i n t h i s case were wrong, b u t n o t u n r e a s o n a b l e . I t had a 
l e g i t i m a t e d o u b t , f r o m a l e g a l s t a n d p o i n t , whether o r n o t R eferee F o s t e r ' s o r d e r 
r e q u i r e d payment o f an a t t o r n e y f e e from monies t h a t had a l r e a d y been p a i d 
c l a i m a n t where t h e employer had n o t r e q u e s t e d r e c o v e r y o f t h e overpayment. 
N o r q a r d v. R a w l i n s o n , 30 Or App 999 ( 1 9 7 7 ) . We conclude t h e employer d i d n o t 
u n r e a s o n a b l y r e s i s t t h e payment o f compensation. 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 26, 1988, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n w h i c h d e c l i n e d t o o r d e r t h e employer t o pay 
c l a i m a n t ' s a t t o r n e y ah approved f e e e q u a l t o 25 p e r c e n t o f t h e t e m p o r a r y d i s 
a b i l i t y f r o m J u l y 24, 1987 t h r o u g h September 9, 1987 i s r e v e r s e d . The employer 
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i s hereby o r d e r e d t o pay c l a i m a n t ' s a t t o r n e y 25 p e r c e n t o f t h i s p e r i o d o f tempo
r a r y d i s a b i l i t y w i t h o u t r e g a r d t o t h e p r i o r payment o f t h i s compensation t o 
c l a i m a n t . That p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y f e e s i s a f f i r m e d . 

Board Member Cushing, d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . 

The employer, i n t h e i n s t a n t case, had waived i t s c l a i m f o r overpayment o f 
t i m e l o s s , b u t t h e m a j o r i t y h o l d s t h a t though a " p r o c e d u r a l g u a r a n t e e " i t d i d 
n o t e q u a t e t o a " s u b s t a n t i v e e n t i t l e m e n t " f o r c l a i m a n t , a d i s t i n c t i o n w i t h o u t a 
d i f f e r e n c e . The m a j o r i t y , i n a p p r o v i n g payment o f an a t t o r n e y f e e f o r t i m e l o s s 
a l r e a d y p a i d , has s u b s t i t u t e d a t e c h n i c a l a n a l y s i s f o r a p r a c t i c a l a p p l i c a t i o n 
o f t h e Workers' Compensation law. 

C l a i m a n t ' s a t t o r n e y , t h e r e a l p a r t y i n i n t e r e s t , who p r o c e s s e d t h e 
r e q u e s t s f o r h e a r i n g and r e v i e w , s t i p u l a t e d t h a t c l a i m a n t had r e c e i v e d payment 
p r i o r t o Ref e r e e F o s t e r ' s O p i n i o n and Order; and t e s t i f i e d t h a t t h e r e q u e s t was 
i n e q u i t a b l e ( T r . 4 ) . 

I n summary, I b e l i e v e t h a t t h e use o f t h e system t o o b t a i n a t t o r n e y f e e s 
i n cases such as t h i s i s c o n t r a r y t o ORS 656.012 and i s f a r removed f r o m t h e 
g o a l s o f t h o s e who enacted t h e Workers Compensation law i n 1913. 
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I n t h e M a t t e r o f t h e Compensation o f 
The B e n e f i c i a r i e s of JOSEPH J . HAHN, Deceased 

WCB Case No. 88-21730 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r w h i c h s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s b e n e f i t s . The i n s u r e r a l s o contends t h a t t h e Referee 
e r r e d i n r e f u s i n g t o reopen t h e r e c o r d t o admit a m e d i c a l j o u r n a l a r t i c l e w h i c h 
was p u b l i s h e d a f t e r t h e r e c o r d c l o s e d . On r e v i e w , t h e i s s u e s a r e t h e c o r r e c t 
ness o f t h e Referee's e v i d e n t i a r y r u l i n g and c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n 
on t h e e v i d e n t i a r y i s s u e : 

A t h e a r i n g , t h e i n s u r e r ' s e x p e r t , Dr. G o o d a l l , p o s t u l a t e d t h a t decedent's 
c l o s t r i d i a l m y onecrosis may have been caused by c l o s t r i d i a l b a c t e r i a e n t e r i n g 
c l a i m a n t ' s b l o o d s t r e a m t h r o u g h t h e g a s t r o - i n t e s t i n a l t r a c t r a t h e r t h a n t h r o u g h a 
w o r k - r e l a t e d b u r n i n t h e c h e s t o r s h o u l d e r . C l a i m a n t ' s a t t o r n e y cross-examined 
him f r o m m e d i c a l l i t e r a t u r e which made l i t t l e m e n t i o n o f c l o s t r i d i a l i n f e c t i o n s 
o c c u r r i n g t h r o u g h t h e g a s t r o - i n t e s t i n a l system and l i t t l e m e n t i o n o f t h i s o c c u r 
r i n g i n d i a b e t i c s such as decedent. Dr. G o o d a l l a d m i t t e d t h a t i f decedent a c t u 
a l l y had a b u r n as d e s c r i b e d by c l a i m a n t and o t h e r w i t n e s s e s , t h e n he would 
agree w i t h Dr. Kimbrough t h a t t h e b u r n was t h e l i k e l y p o r t a l o f e n t r y f o r t h e 
c l o s t r i d i a l b a c t e r i a . 

The Re f e r e e f o u n d t h a t c l a i m a n t and t h e o t h e r l a y w i t n e s s e s were c r e d i b l e . 
Based on t h a t f i n d i n g , she found t h a t decedent had s u f f e r e d work r e l a t e d b u r n s 
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on t h e c h e s t and s h o u l d e r and t h a t t h o s e burns were t h e l i k e l y p o r t a l o f e n t r y 
f o r t h e c l o s t r i d i a l b a c t e r i a . We agree w i t h and adopt t h o s e f i n d i n g s . 

A f t e r t h e R e f e r e e i s s u e d her O p i n i o n and Order, t h e i n s u r e r moved t o r e 
open t h e r e c o r d : 

" [ A ] hew a r t i c l e p u b l i s h e d on May 15, 1989, e s t a b 
l i s h e s t h a t c l o s t r i d i a l myonecrosis (gas gangrene) 
has been documented i n p a t i e n t s w i t h t h e o n l y p r e 
c i p i t a t i n g f a c t o r b e i n g d i a b e t e s m e l l i t u s . T h i s 
a r t i c l e d i d n o t e x i s t p r i o r t o t h e H e a r i n g and 
t h e r e f o r e c o u l d n o t have been produced as e v i d e n c e . 
As i t s u p p o r t s Dr. G o o d a l l ' s t e s t i m o n y i n an area 
w h e r e i n you d e t e r m i n e d t h a t h i s t e s t i m o n y was n o t 
p e r s u a s i v e , however, i t i s h i g h l y r e l e v a n t i n f o r m a 
t i o n w h i c h s h o u l d be t a k e n i n t o c o n s i d e r a t i o n . The 
e m p l o y e r / i n s u r e r t h e r e f o r e moves t h a t you re-open 
t h e r e c o r d f o r c o n s i d e r a t i o n o f t h i s a r t i c l e , and, 
i f a p p r o p r i a t e , d e p o s i t i o n s o f Drs. G o o d a l l and 
Kimbrough c o n c e r n i n g t h e impact o f t h i s a r t i c l e on 
t h e i r o p i n i o n s . " 

The R e f e r e e , by Order a f t e r R e c o n s i d e r a t i o n d a t e d June 8, 1989, d e n i e d t h e 
m o t i o n . The i n s u r e r now moves t o remand t o t h e Referee t o reopen t h e r e c o r d t o 
a d m i t t h e m e d i c a l a r t i c l e i n q u e s t i o n , o r i n t h e a l t e r n a t i v e , t h a t we t a k e o f f i 
c i a l n o t i c e o f t h a t a r t i c l e . 

We c o n c l u d e , however, t h a t t h e Referee d i d n o t e r r i n d e c l i n i n g t o reopen 
t h e r e c o r d t o a d m i t t h i s a r t i c l e . Under normal c i r c u m s t a n c e s a m e d i c a l a r t i c l e 
i s n o t a d m i s s i b l e as s u b s t a n t i v e e v i d e n c e o f t h e m a t t e r s a s s e r t e d t h e r e i n . I t 
i s h e a rsay e v i d e n c e o f w h i c h a l a y person has l i t t l e i n d i c i a o f r e l i a b i l i t y and 
may l a c k t h e a b i l i t y t o i n t e r p r e t . Such an a r t i c l e , o f f e r e d a l o n e , i s u s u a l l y 
o n l y a d m i t t e d i f i t forms t h e b a s i s f o r an a d m i t t e d e x p e r t o p i n i o n . I n t h i s 
case, because t h e a r t i c l e was w r i t t e n a f t e r t h e h e a r i n g , i t was n o t o f f e r e d as 
t h e b a s i s f o r an a d m i t t e d e x p e r t ' s t e s t i m o n y . The i n s u r e r r e a l l y w i s h e s t h e 
Board, o r t h e R e f e r e e , t o t a k e o f f i c i a l n o t i c e o f t h e a c c u r a c y o f t h e c o n t e n t s 
o f t h i s a r t i c l e . T h i s i s a m a t t e r which i s s u b j e c t t o r e a s o n a b l e d i s p u t e ; 
t h e r e f o r e , i t i s n o t a p r o p e r m a t t e r f o r o f f i c i a l n o t i c e . T h e r e f o r e , we deny 
t h e m o t i o n s t o remand and t o t a k e o f f i c i a l n o t i c e . 

We n o t e f u r t h e r t h a t even i f we were t o c o n s i d e r t h i s a r t i c l e , i t w o u l d 
n o t a f f e c t o u r d e c i s i o n . The c r i t i c a l f a c t u a l i s s u e i n t h i s case i s w h e t h e r 
decedent a c t u a l l y b urned h i s c h e s t and s h o u l d e r a t work. The R e f e r e e so f o u n d 
and we a g r e e . Even Dr. G o o d a l l , t h e i n s u r e r ' s e x p e r t , agreed t h a t i f decedent 
burned h i s c h e s t , t h e n t h e burns were a l i k e l y p o r t a l o f t h e i n f e c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 12, 1989, as r e c o n s i d e r e d June 8, 1989, i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed" f e e o f $2,500, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
LaREE L. KUSCHEL, Claimant 

WCB Case No. 88-21260 
ORDER ON REVIEW 

Karen M. Werner, Cla i m a n t A t t o r n e y 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r w h i c h s e t a s i d e i t s 
"de f a c t o " d e n i a l o f c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t f o r h er neck and 
back c o m p l a i n t s . On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t e x p e r i e n c e d a compensable i n j u r y on A p r i l 7, 1983, t o her upper 
back and neck. Her c l a i m was c l o s e d by an A p r i l 6, 1984 D e t e r m i n a t i o n Order. 
C l a i m a n t was foun d m e d i c a l l y s t a t i o n a r y on March 15, 1984. 

Cl a i m a n t e x p e r i e n c e d no s p i n a l symptoms between November 26, 1984 and 
Ja n u a r y 2 1 , 1985. 

On A p r i l 2, 1987, t h e i n s u r e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m , con
t e n d i n g t h a t c l a i m a n t ' s c u r r e n t back and neck c o m p l a i n t s were n o t t h e r e s u l t o f 
t h e A p r i l 7, 1983 compensable i n j u r y . An October 2 1 , 1987 O p i n i o n and Order 
f o u n d t h a t c l a i m a n t f a i l e d t o prove t h a t her c u r r e n t c o m p l a i n t s were r e l a t e d t o 
her i n d u s t r i a l i n j u r y . 

T h e r e a f t e r , c l a i m a n t c o n t i n u e d t o r e c e i v e t h e same c h i r o p r a c t i c t r e a t m e n t s 
t o t h e same body p a r t s . The i n s u r e r r e f u s e d t o pay f o r t h e s e t r e a t m e n t s , con
t e n d i n g t h a t t h e t r e a t m e n t s remained i n d e n i e d s t a t u s . C l a i m a n t r e q u e s t e d a 
h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found c l a i m a n t ' s m e d i c a l s e r v i c e s were compensable, r e a s o n i n g 
t h e y were r e a s o n a b l e and necessary, and r e l a t e d t o t h e 1983 compensable i n j u r y . 
We d i s a g r e e . 

The i n s u r e r s t a t e d t h a t t h i s case does n o t p r e s e n t "an i s s u e o f r e s 
j u d i c a t a o r c o l l a t e r a l e s t o p p e l . " However, i t argues t h a t t h e " i d e n t i c a l ques
t i o n " was p r e v i o u s l y addressed and answered i n t h e e a r l i e r R e f e r e e ' s October 
1987 o r d e r . Under such c i r c u m s t a n c e s , we conclude t h a t n o t w i t h s t a n d i n g t h e i n 
s u r e r ' s s t a t e m e n t t h a t r e s j u d i c a t a and c o l l a t e r a l e s t o p p e l a r e n o t a t i s s u e , 
t h e s u b s t a n c e o f i t s argument i s t h a t c l a i m a n t ' s c u r r e n t m e d i c a l s e r v i c e s c l a i m 
i s n o t compensable because n e i t h e r h i s c o n d i t i o n nor h i s t r e a t m e n t a r e d i f f e r e n t 
t h a n t h e y were i n October 1987 when t h e same i s s u e was p r e v i o u s l y l i t i g a t e d . 
C o n s e q u e n t l y , we proceed w i t h our d e t e r m i n a t i o n as t o whether c l a i m a n t i s p r e 
c l u d e d f r o m a s s e r t i n g her c u r r e n t m e d i c a l s e r v i c e s c l a i m . 

When a c l a i m f o r m e d i c a l s e r v i c e s i s r e a s s e r t e d a f t e r b e i n g once d e n i e d , 
t h e q u e s t i o n i s whether t h e c l a i m a n t ' s c o n d i t i o n has changed so as t o have 
c r e a t e d a new s e t o f o p e r a t i v e f a c t s t h a t p r e v i o u s l y c o u l d n o t have been l i t i 
g a t e d . See L i b e r t y N orthwest I n s . Corp. v. B i r d , 99 Or App 560 ( 1 9 8 9 ) ; Argonaut 
I n s . Co. v. Rush, 98 Or App 730 (19 8 9 ) ; K e p f o r d v. Weyerhaeuser. 77 Or App 363, 
r e v den 300 Or 722 ( 1 9 8 6 ) . 
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Here, c l a i m a n t ' s m e d i c a l t r e a t m e n t was t h e i d e n t i c a l t r e a t m e n t t h a t she 
r e c e i v e d f r o m 1986 t h r o u g h 1987, w h i c h i n t u r n was foun d u n r e l a t e d t o t h e 1983 
compensable i n j u r y by t h e e a r l i e r Referee's October 1987 o r d e r . I n r e a c h i n g 
t h i s c o n c l u s i o n , we r e l y upon t h e f o l l o w i n g r e a s o n i n g . 

C l a i m a n t r e c e i v e d t h e same t r e a t m e n t f o l l o w i n g t h e October 1987 o r d e r as 
was g i v e n i n 1986 and 1987. Dr. R e t h w e l l , c h i r o p r a c t o r , c o n c l u d e d t h a t c l a i m a n t 
d i d n o t e x p e r i e n c e a new c o n d i t i o n . Moreover, c l a i m a n t t e s t i f i e d t h a t Dr. 
R e t h w e l l ' s t r e a t m e n t had n o t changed s i n c e October 1987, and t h a t he c o n t i n u e d 
t o t r e a t t h e same p a r t s o f her body. 

Inasmuch as t h e r e i s no evidence t h a t c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s 
have changed o r t h a t c l a i m a n t ' s neck, s h o u l d e r and upper back c o n d i t i o n s have 
changed, we c o n c l u d e t h a t c l a i m a n t ' s c o n d i t i o n i s n o t d i f f e r e n t f r o m t h e t i m e o f 
t h e e a r l i e r R e f e r e e ' s October 1987 o r d e r . 

Based on t h e m e d i c a l e v i d e n c e and c l a i m a n t ' s t e s t i m o n y , we have f o u n d t h a t 
c l a i m a n t ' s c o n d i t i o n d i d n o t change. A c c o r d i n g l y , we h o l d t h a t c l a i m a n t ' s medi
c a l s e r v i c e s c l a i m i s n o t compensable. See L i b e r t y N o r t h w e s t I n s . Co. v. B i r d , 
s u p r a ; Brenda M. H i n k l e , 42 Van N a t t a 993 (19 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 4, 1989 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award o f $2,000 i s r e 
v e r s e d . 

J u l y 25, 1990 ; C i t e as 42 Van N a t t a 1624 (19901 

I n t h e M a t t e r o f t h e Compensation o f 
SALLY A. RAY, Claimant 
WCB Case No. 88-15319 

ORDER ON REVIEW 
Coons & Cole, Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing & Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Gruber's o r d e r w h i c h 
r e f u s e d t o ad m i t e x h i b i t 168 p o s t - h e a r i n g , and found t h a t c l a i m a n t ' s c l a i m had 
no t been p r e m a t u r e l y c l o s e d . On r e v i e w , t h e i s s u e s a r e a d m i s s i b i l i t y o f e v i 
dence and p r e m a t u r e c l a i m c l o s u r e . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . The h e a r i n g on t h i s c l a i m was conducted and t h e r e c o r d c l o s e d on 
November 30, 1988. Subsequent t o t h e c l o s u r e o f t h e r e c o r d , t h e employer s e n t 
c l a i m a n t t o Dr. J. Thompson f o r an Independent M e d i c a l E x a m i n a t i o n ( I M E ) . The 
exam t o o k p l a c e on January 9, 1989, w i t h t h e d o c t o r ' s r e p o r t b e i n g i s s u e d on 
Janu a r y 16, 1989. Upon r e c e i p t o f t h e r e p o r t from t h e employer, c l a i m a n t sought 
a r e o p e n i n g o f t h e h e a r i n g s r e c o r d . The r e q u e s t t o reopen t h e r e c o r d was d e n i e d 
i n an o r d e r by t h e R eferee on Februa r y 8, 1989. The o p i n i o n and o r d e r was 
i s s u e d on F e b r u a r y 8, 1989. 
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CONCLUSIONS OF LAW AND OPINION 

A d m i s s i o n o f Evidence 

C l a i m a n t contends t h a t t h e Referee e r r e d i n n o t r e o p e n i n g t h e r e c o r d f o r 
a d m i s s i o n o f f u r t h e r e v i d e n c e . We d i s a g r e e . 

OAR 438-07-025(1) a l l o w s a Referee d i s c r e t i o n t o reopen t h e r e c o r d f o r 
c o n s i d e r a t i o n o f new m a t e r i a l e vidence. OAR 438-07-025(2) p r o v i d e s t h a t a p a r t y 
moving f o r r e c o n s i d e r a t i o n must p r o v i d e an e x p l a n a t i o n why such new e v i d e n c e 
c o u l d n o t have r e a s o n a b l y been d i s c o v e r e d and produced a t t h e h e a r i n g . 

C l a i m a n t r e q u e s t e d t h a t t h e Referee reopen t h e r e c o r d , s i x t y - t h r e e days 
a f t e r h e a r i n g , f o r s u b m i s s i o n o f a me d i c a l r e p o r t f r o m an IME t h a t had n o t t a k e n 
p l a c e p r i o r t o t h e c l o s u r e o f t h e h e a r i n g s r e c o r d . C l a i m a n t contended t h a t she 
had f i r s t l e a r n e d o f t h e eviden c e a f t e r t h e r e c o r d had c l o s e d because t h e exami
n a t i o n had n o t t a k e n p l a c e p r i o r t o t h e h e a r i n g . 

We co n c l u d e t h a t t h e Referee d i d n o t abuse h i s d i s c r e t i o n i n d e c l i n i n g t o 
reopen t h e r e c o r d . C l a i m a n t ' s e x p l a n a t i o n i s n o t s u f f i c i e n t t o e s t a b l i s h t h a t 
t h e p r o f f e r e d m e d i c a l evidence c o u l d n o t have been r e a s o n a b l y p r o c u r e d , gener
a t e d , o r produced a t t h e t i m e o f h e a r i n g t h r o u g h t h e e x e r c i s e o f due d i l i g e n c e . 
C l a i m a n t had t h e o p p o r t u n i t y , and r e s p o n s i b i l i t y , t o d e v e l o p t h e m e d i c a l e v i 
dence n e c e s s a r y t o meet her burden o f p r o o f p r i o r t o t h e h e a r i n g . The m e d i c a l 
e v i d e n c e i n q u e s t i o n was n o t even r e q u e s t e d a t t h e t i m e o f t h e c l o s u r e o f t h e 
h e a r i n g ' s r e c o r d , nor d i d c l a i m a n t ' s c o u n s e l r e q u e s t t h a t t h e r e c o r d be h e l d 
open t o p r o c u r e t h a t a d d i t i o n a l e v idence. Under t h e s e c i r c u m s t a n c e s , t h e 
Ref e r e e was w i t h i n h i s d i s c r e t i o n i n d e c l i n i n g t o reopen t h e r e c o r d f o r t h e 
a d m i s s i o n o f f u r t h e r e v i d e n c e . 

Premature C l o s u r e 

We adopt t h e Referee's C o n c l u s i o n and Reasoning on t h i s i s s u e as our own. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 8, 1989, as r e c o n s i d e r e d on March 2 1 , 
1989, i s a f f i r m e d . 

J u l y 25, 1990 C i t e as 42 Van N a t t a 1625 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID W. SOUDERS, Claimant 

WCB Case No. 88-19104 
ORDER ON RECONSIDERATION 

M e r r i l l Schneider, Claimant A t t o r n e y 
Tooze, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our June 27, 1990 Order on 
Review t h a t s e t a s i d e a D e t e r m i n a t i o n Order which had. r e c l a s s i f i e d c l a i m a n t ' s 
h e a r i n g l o s s c l a i m f r o m n o n d i s a b l i n g t o d i s a b l i n g . 

On r e c o n s i d e r a t i o n , c l a i m a n t argues t h a t t h e p r o c e d u r e s f o l l o w e d i n 
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t h i s case were n o t p r o p e r . He contends i n t h i s r e g a r d t h a t t h e i n s u r e r ' s c h a l 
l e n g e o f t h e r e c l a s s i f i c a t i o n t o d i s a b l i n g was premature and, t h e r e f o r e , i n a p 
p r o p r i a t e . Moreover, w i t h h i s m o t i o n f o r r e c o n s i d e r a t i o n , c l a i m a n t i n c l u d e s 
a d d i t i o n a l e v i d e n c e w h i c h was n o t b e f o r e us a t t h e t i m e o f our r e v i e w . We do 
no t agree w i t h c l a i m a n t ' s c o n t e n t i o n s . To t h e c o n t r a r y , we c o n c l u d e t h a t t h i s 
m a t t e r was p r o c e s s e d i n accordance w i t h t h e s t a t u t o r y scheme. 

The i n s u r e r i n i t i a l l y c l a s s i f i e d t h e c l a i m as n o n d i s a b l i n g i n Decem
b e r 1987. ORS 6 5 6 . 2 6 2 ( 6 ) ( a ) . By l e t t e r d a t e June 30, 1988, c l a i m a n t r e q u e s t e d 
a r e d e t e r m i n a t i o n o f t h e c l a i m as d i s a b l i n g . ORS 656.268 ( 8 ) . A D e t e r m i n a t i o n 
Order s u b s e q u e n t l y i s s u e d w h i c h c l a s s i f i e d t h e c l a i m as d i s a b l i n g . The i n s u r e r 
r e q u e s t e d a h e a r i n g c h a l l e n g i n g t h i s c l a s s i f i c a t i o n . C o n t r a r y t o c l a i m a n t ' s 
c o n t e n t i o n , t h e i n s u r e r ' s c h a l l e n g e was n o t premature. R a t h e r , t h e i n s u r e r ' s 
c h a l l e n g e was c o n t e m p l a t e d and a u t h o r i z e d by s t a t u t e . ORS 656.268(8) and ( 6 ) . 
As mandated by s t a t u t e , we based our r e v i e w o f t h e Referee's d e c i s i o n upon t h e 
r e c o r d s u b m i t t e d t o us. ORS 656.295(5). Based upon t h a t r e c o r d , we c o n c l u d e d 
t h a t c l a i m a n t f a i l e d t o pr o v e t h a t h i s compensable h e a r i n g l o s s c l a i m was com
p e n s a b l e . 

I n sum, we conclude t h a t t h e procedure f o l l o w e d i n t h i s case was 
p r o p e r . A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and o u r p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , s u b j e c t t o t h e f o r e g o i n g s u p p l e m e n t a t i o n , 
we adhere t o and r e p u b l i s h our June 27, 1990 o r d e r . The p a r t i e s ' r i g h t s o f 
appeal s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JUANITA ALLEN, Claimant 
WCB Case No. 88-10169 

ORDER ON REVIEW 
Fr a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t : (1) h e l d 
t h a t c l a i m a n t i s p r o c e d u r a l l y e n t i t l e d t o temporary t o t a l d i s a b i l i t y compensa
t i o n f o r t h e p e r i o d A p r i l 19, 1988 t h r o u g h May 26, 1988, b u t t h a t s i n c e she was 
m e d i c a l l y s t a t i o n a r y as o f February 4, 1988, t h e SAIF C o r p o r a t i o n i s n o t r e 
q u i r e d t o pay t h a t compensation; (2) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y 
f e e f o r SAIF's a l l e g e d unreasonable u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s ; (3) s e t 
a s i d e a D e t e r m i n a t i o n Order which awarded 10 p e r c e n t (32 degrees) unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r her low back c o n d i t i o n ; and (4) a u t h o r i z e d SAIF 
t o o f f s e t permanent p a r t i a l d i s a b i l i t y compensation p a i d p u r s u a n t t o t h e D e t e r 
m i n a t i o n Order a g a i n s t f u t u r e awards o f permanent d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e t e m p o r a r y d i s a b i l i t y compensation, e x t e n t o f uns c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y , o f f s e t , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

The May 26, 1988 D e t e r m i n a t i o n Order found c l a i m a n t m e d i c a l l y s t a t i o n 
a r y as o f A p r i l 25, 1988 and awarded temporary d i s a b i l i t y compensation t h r o u g h 
t h a t d a t e . 

P u r s u a n t t o a l e t t e r w r i t t e n by c l a i m a n t ' s a t t o r n e y t o t h e SAIF c l a i m s 
e x a miner, SAIF had n o t i c e t h a t t h e m o d i f i e d j o b o f f e r had been w i t h d r a w n as o f 
May 19, 1988. 

FINDINGS OF ULTIMATE FACT 

SAIF's t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s was unr e a 
s o n a b l e . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on February 4, 1988, b u t was n o t r e 
l e a s e d f o r r e g u l a r work a t t h a t t i m e . 

C l a i m a n t has no permanent impairment o f her low back and t h u s has 
s u f f e r e d no l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable low back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y 

SAIF t e r m i n a t e d c l a i m a n t ' s temporary d i s a b i l i t y payments as o f 
A p r i l 19, 1988. A May 26, 1988 D e t e r m i n a t i o n Order c l o s e d t h e c l a i m w i t h an 
award o f t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h A p r i l 25, 1988. C l a i m a n t con
t e n d e d a t h e a r i n g t h a t she was e n t i t l e d t o tem p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h 
t h e d a t e o f t h e May 26, 1988 D e t e r m i n a t i o n Order and sought an o r d e r r e q u i r i n g 
payment t h r o u g h t h a t d a t e s u b j e c t t o o f f s e t o f any b e n e f i t s p a i d f o r t h e p e r i o d 
a f t e r c l a i m a n t became m e d i c a l l y s t a t i o n a r y . SAIF contended t h a t i t was e n t i t l e d 
t o t e r m i n a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s on A p r i l 19, 1988, t h e d a t e c l a i m a n t 
f a i l e d t o r e p o r t f o r work. 
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The R e f e r e e r e j e c t e d SAIF's c o n t e n t i o n , f i n d i n g t h a t c l a i m a n t d i d n o t 
r e f u s e t h e j o b o f f e r when she was c a l l e d away on a f a m i l y emergency and a d v i s e d 
t h e employer she c o u l d n o t r e p o r t t o work as scheduled. We adopt t h e R e f e r e e ' s 
r e a s o n i n g i n t h a t r e g a r d . ( C o n c l u s i o n s and O p i n i o n , P a r t 1 ) . N e v e r t h e l e s s , t h e 
Re f e r e e d e c l i n e d t o award a d d i t i o n a l temporary d i s a b i l i t y b e n e f i t s based on h i s 
f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on Febru a r y 4, 1988, p r i o r t o t h e 
t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . The Referee reasoned t h a t because 
c l a i m a n t was s u b s t a n t i v e l y e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s t h r o u g h 
t h a t d a t e o n l y , no a d d i t i o n a l award s h o u l d be made. 

On r e v i e w , c l a i m a n t argues t h a t she was n o t m e d i c a l l y s t a t i o n a r y u n t i l 
May 3, 1988, when Dr. Fl a m i n g , her t r e a t i n g o s t e o p a t h , r e l e a s e d h e r t o work on a 
t r i a l b a s i s . We agree w i t h t h e Referee's f i n d i n g t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on F e b r u a r y 4, 1988. However, we d i s a g r e e w i t h h i s c o n c l u s i o n t h a t 
t h i s p r e c l u d e d an award o f temporary d i s a b i l i t y b e n e f i t s a f t e r t h a t d a t e . 

The i n s u r e r has a d u t y t o pay temporary d i s a b i l i t y u n t i l t h e c l a i m i s 
c l o s e d o r t h e c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and i s r e l e a s e d t o r e g u l a r work. 
F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592. Here, c l a i m a n t had been 
r e l e a s e d f o r work on a t r i a l b a s i s o n l y . T h e r e f o r e , c l a i m a n t i s p r o c e d u r a l l y 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h t h e d a t e o f c l a i m c l o s u r e . The 
b e n e f i t s must be p a i d . A c c o r d i n g l y , t h e Referee i s r e v e r s e d w i t h r e g a r d t o t h i s 
i s s u e . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e fo u n d t h a t SAIF s t r i c t l y c o m p l i e d w i t h t h e p r o v i s i o n s o f OAR 
436-60-030(5) i n t e r m i n a t i n g c l a i m a n t ' s temporary d i s a b i l i t y because, as f a r as 
SAIF's r e p r e s e n t a t i v e knew, c l a i m a n t had r e f u s e d t h e employer's o f f e r o f m o d i f i e d 
employment. T h e r e f o r e , t h e Referee reasoned t h a t t h e t e r m i n a t i o n o f t e m p o r a r y 
d i s a b i l i t y compensation was n o t unreasonable. 

C l a i m a n t argues t h a t SAIF unreasonably t e r m i n a t e d her t e m p o r a r y d i s a b i l 
i t y , e n t i t l i n g h e r t o p e n a l t i e s and a t t o r n e y f e e s . 

We have a f f i r m e d t h e Referee's r u l i n g , w h i c h i s n o t c h a l l e n g e d by SAIF on 
r e v i e w , t h a t c l a i m a n t , h a v i n g been c a l l e d away on a f a m i l y emergency, d i d n o t 
r e f u s e t h e j o b o f f e r when she a d v i s e d her employer t h a t she c o u l d n o t r e p o r t f o r 
work as s c h e d u l e d . N e v e r t h e l e s s , SAIF's c l a i m s examiner t e s t i f i e d t h a t she was 
unaware o f t h i s and, on t h e b a s i s o f a r e p o r t t h a t c l a i m a n t had f a i l e d t o r e p o r t 
f o r work, t e r m i n a t e d t e m p o r a r y d i s a b i l i t y compensation. The R e f e r e e c o n c l u d e d 
t h a t SAIF d i d n o t a c t u n r e a s o n a b l y g i v e n t h e i n f o r m a t i o n a v a i l a b l e . We d i s a g r e e . 

Any i n f o r m a t i o n t h a t t h e employer has i s "charged" t o t h e i n s u r e r . Here, 
t h e employer knew by A p r i l 18, 1988 t h a t c l a i m a n t had been c a l l e d away on a f a m i l y 
emergency. We f i n d t h a t , w i t h t h a t c o n s t r u c t i v e knowledge, SAIF's t e r m i n a t i o n o f 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s was unreasonable. Moreover, SAIF a c t u a l l y 
knew by May 19, 1988 t h a t t h e m o d i f i e d j o b o f f e r had been w i t h d r a w n . T h i s c o n s t i 
t u t e s a second b a s i s f o r a f i n d i n g t h a t SAIF's t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s was u n r e a s o n a b l e . A c c o r d i n g l y , we r e v e r s e t h e Refe r e e ' s f i n d i n g and 
assess p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's unreasonable t e r m i n a t i o n o f tempo
r a r y d i s a b i l i t y b e n e f i t s . 

M e d i c a l l y S t a t i o n a r y Date 

SAIF contended a t h e a r i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
F e b r u a r y 4, 1988, r a t h e r t h a n on A p r i l 25, 1988, as p r o v i d e d by D e t e r m i n a t i o n 
Order. The R e f e r e e agreed. Cl a i m a n t contends t h a t she was n o t m e d i c a l l y s t a t i o n 
a r y u n t i l May 3, 1988, t h e d a t e Dr. Flaming r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
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s t a t i o n a r y . We adopt t h e Referee's r e a s o n i n g i n h i s C o n c l u s i o n s and O p i n i o n , P a r t 
4, p a r a g r a p h s 2 and 3. However, we have a l s o c o n c l u d e d t h a t c l a i m a n t i s procedu
r a l l y e n t i t l e d t o tem p o r a r y t o t a l d i s a b i l i t y b e n e f i t s t h r o u g h May 26, 1988, t h e 
d a t e o f t h e D e t e r m i n a t i o n Order. We w i l l , t h e r e f o r e , award b e n e f i t s t h r o u g h t h a t 
d a t e , b u t a l l o w SAIF t o o f f s e t payments made f o r t h e p e r i o d a f t e r F e b r u a r y 4, 1988 
a g a i n s t f u t u r e awards o f permanent d i s a b i l i t y . 

E x t e n t / O f f s e t o f Ov e r p a i d Permanent D i s a b i l i t y 

The Board a f f i r m s and adopts t h e Referee's C o n c l u s i o n s and O p i n i o n r e 
g a r d i n g t h e s e i s s u e s . 

ORDER 

The Referee's o r d e r d a t e d September 22, 1988 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . I n a d d i t i o n t o t h e temporary d i s a b i l i t y compensation awarded 
by t h e May 26, 1988 D e t e r m i n a t i o n Order, c l a i m a n t i s awarded t e m p o r a r y d i s a b i l 
i t y b e n e f i t s f o r t h e p e r i o d A p r i l 26, 1988 t h r o u g h May 26, 1988. The SAIF 
C o r p o r a t i o n i s a l l o w e d t o o f f s e t t h e temporary t o t a l d i s a b i l i t y b e n e f i t s p a i d 
f r o m F e b r u a r y 4, 1988 t h r o u g h May 26, 1988 a g a i n s t any f u t u r e award o f permanent 
d i s a b i l i t y compensation. SAIF s h a l l pay t o c l a i m a n t a p e n a l t y e q u a l t o 25 pe r 
c e n t o f t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s due under t h i s o r d e r . For s e r v i c e s 
r e g a r d i n g t h e p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a f e e o f $200, 
p a y a b l e by SAIF. C l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e i n t h e amount 
o f 25 p e r c e n t o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , n o t exceeding 
$750, p a y a b l e by SAIF d i r e c t l y t o c l a i m a n t ' s a t t o r n e y o u t o f t h a t compensation. 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD CARIAS, Claimant 
WCB Case No. 88-20358 

SECOND ORDER ON RECONSIDERATION 
Fr a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

C a r r o l J. Smith ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f o u r June 22, 
1990 Order on Review, as r e c o n s i d e r e d J u l y 13, 1990, t h a t awarded c l a i m a n t ' s 
a t t o r n e y an assessed f e e f o r s u c c e s s f u l l y p r e v a i l i n g a g a i n s t SAIF's appea l from 
t h e R e f e r e e ' s o r d e r w h i c h s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s c l a i m 
f o r an i n g u i n a l h e r n i a . SAIF contends t h a t c l a i m a n t i s n o t e n t i t l e d t o an 
assessed f e e because t h e r e t a i n e r agreement f i l e d w i t h t h e Board i s i n Spanish, 
r a t h e r t h a n i n E n g l i s h . I n s u p p o r t o f i t s m o t i o n , SAIF r e l i e s upon ORS 1.150, 
w h i c h r e q u i r e s t h a t " [ e ] v e r y w r i t i n g i n any a c t i o n , s u i t o r p r o c e e d i n g i n a 
c o u r t o f j u s t i c e o f t h i s s t a t e , o r b e f o r e a j u d i c i a l o f f i c e r s h a l l be i n E n g l i s h 
* * *. 

SAIF's argument i s w i t h o u t m e r i t . The s t a t u t e r e l i e d upon by SAIF, 
ORS 1.150, i s l i m i t e d by i t s terms t o j u d i c i a l p r o c e e d i n g s . Here, t h e proc e e d 
i n g i s an a d m i n i s t r a t i v e one b e f o r e an a d m i n i s t r a t i v e agency o f t h i s s t a t e . ORS 
1.150 does n o t a p p l y . I f SAIF i s concerned about t h e c o n t e n t o f c l a i m a n t ' s r e 
t a i n e r agreement, i t may o b t a i n a t r a n s l a t i o n o f t h a t document. 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . Our p r i o r 
o r d e r s a r e w i t h d r a w n . S u b j e c t t o t h e f o r e g o i n g s u p p l e m e n t a t i o n , we adhere t o 
and r e p u b l i s h our June 22, 1990 o r d e r , as r e c o n s i d e r e d J u l y 13, 1990. The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ANDREW R. COMEAU, Claimant 

WCB Case Nos. 88-12279 & 88-12278 
ORDER ON REVIEW 

W. D. Bates J r . , Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

EBI Companies r e q u e s t s r e v i e w o f Referee Seymour's o r d e r w h i c h : ( 1 ) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l e f t s h o u l d e r c o n d i t i o n ; 
and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e R e f e r e e ' s f i n d i n g s o f f a c t , as c o n t a i n e d i n h i s " F i n d i n g s o f 
F a c t " and " C o n c l u s i o n s and O p i n i o n " s e c t i o n s , w i t h t h e f o l l o w i n g e x c e p t i o n s . 
The R e f e r e e s t a t e d t h a t c l a i m a n t ' s f i r s t compensable i n j u r y o c c u r r e d i n J u l y 
1986. I n f a c t , i t o c c u r r e d i n January 1986. I n a d d i t i o n , t h e R e f e r e e f o u n d 
t h a t t h e r e was r e a l l y no d i s c u s s i o n o f s u r g e r y a f t e r t h e f i r s t compensable i n 
j u r y , o r i n d e e d , a f t e r t h e second compensable i n j u r y . However, t h e r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, Dr. B u t t e r s , d i d d i s 
cuss s u r g i c a l as w e l l as n o n - s u r g i c a l o p t i o n s w i t h c l a i m a n t a f t e r b o t h t h e f i r s t 
and second compensable i n j u r i e s . 

I n a d d i t i o n , we supplement w i t h t h e f o l l o w i n g . Dr. B u t t e r s a d v i s e d 
a g a i n s t s h o u l d e r s t a b i l i z a t i o n s u r g e r y a f t e r t h e f i r s t compensable i n j u r y , and 
recommended s u r g e r y a f t e r t h e second compensable i n j u r y . There was some damage 
t o c l a i m a n t ' s l e f t s h o u l d e r w i t h each o f t h e compensable i n j u r i e s . The second 
compensable i n j u r y was more t r a u m a t i c t h a n t h e f i r s t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s i n j u r i e s w i t h SAIF's i n s u r e d and EBI's i n s u r e d were each a 
m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n and c u r r e n t 
need f o r m e d i c a l t r e a t m e n t . 

C l a i m a n t ' s i n j u r y w i t h EBI's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n and c u r r e n t need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t s u s t a i n e d l e f t s h o u l d e r i n j u r i e s w i t h SAIF's i n s u r e d i n Ja n u a r y 
1986, and w i t h EBI's i n s u r e d i n August 1987. The c l a i m c u r r e n t l y a t i s s u e be
f o r e t h e Board i s f o r c l a i m a n t ' s c o n d i t i o n and need f o r s u r g e r y f o l l o w i n g an 
o f f - w o r k d i s l o c a t i o n o f h i s l e f t s h o u l d e r i n A p r i l 1988. 

A .307 o r d e r i s s u e d f o l l o w i n g t h e August 1987 i n j u r y w i t h EBI's i n s u r e d ; 
EBI a c c e p t e d r e s p o n s i b i l i t y f o r t h e c l a i m by s t i p u l a t i o n , s i g n e d A p r i l 8, 1988. 

A t h e a r i n g and on r e v i e w , b o t h EBI and SAIF disavow c o m p e n s a b i l i t y o f and 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t need f o r s u r g e r y . The R e f e r e e f o u n d t h a t , 
as c l a i m a n t ' s need f o r s u r g e r y was e x a c t l y t h e same a t h e a r i n g as i t was when 
t h e A p r i l 1988 s t i p u l a t i o n i s s u e d , n e i t h e r i n s u r e r c o u l d c o n t e s t c o m p e n s a b i l i t y 
o f s u r g e r y , o n l y r e s p o n s i b i l i t y f o r s u r g e r y . He t h e n a s s i g n e d r e s p o n s i b i l i t y t o 
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EBI, r e a s o n i n g t h a t i t had accepted r e s p o n s i b i l i t y under t h e A p r i l 1988 s t i p u l a 
t i o n . We a f f i r m t h e Referee's u l t i m a t e c o n c l u s i o n r e g a r d i n g EBI's r e s p o n s i b i l 
i t y . However, we do so f o r d i f f e r e n t reasons. 

P u r s u a n t t o t h e A p r i l 1988 s t i p u l a t i o n , t h e i n s u r e r s o n l y agreed t h a t t h e 
August 1987 i n j u r y was compensable and EBI's r e s p o n s i b i l i t y . F o l l o w i n g t h e 
s t i p u l a t i o n , t h e 1987 i n j u r y c l a i m was c l o s e d A p r i l 18, 1988. The p r e s e n t c l a i m 
i s f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n f o l l o w i n g y e t a n o t h e r d i s l o c a t i o n i n 
A p r i l 1 9 8 8 — n o t t h e c o n d i t i o n a t t h e t i m e o f t h e August 1987 i n j u r y . Conse
q u e n t l y , b o t h i n s u r e r s have t h e r i g h t t o l i t i g a t e c o m p e n s a b i l i t y and r e s p o n s i 
b i l i t y f o r t h i s c o n d i t i o n . 

C o m p e n s a b i l i t y 

When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y a r e b o t h a t i s s u e , as h e r e , t h e 
t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . R u n f t v. SAIF, 303 Or 493, 498-99 ( 1 9 8 7 ) ; 
E l i z a b e t h Coomer, 41 Van N a t t a 2300, 2302 (1 9 8 9 ) . C l a i m a n t b e a r s t h e burden o f 
p r o v i n g by a preponderance o f t h e evidence t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . M i l b u r n v. 
Weyerhaeuser Co., 88 Or App 375, 378 (1987). 

The J anuary 1986 i n j u r y w i t h SAIF's i n s u r e d , and t h e August 1987 i n j u r y 
w i t h EBI's i n s u r e d , each r e s u l t e d i n a l e f t s h o u l d e r d i s l o c a t i o n w h i c h r e q u i r e d 
r e d u c t i o n under g e n e r a l a n e s t h e s i a . I n d e p o s i t i o n , Dr. B u t t e r s t e s t i f i e d t h a t 
t h e r e was some damage t o t h e s h o u l d e r w i t h each compensable d i s l o c a t i o n . He 
f u r t h e r s t a t e d t h a t i f c l a i m a n t had n o t s u f f e r e d t h e s e d i s l o c a t i o n s , t h e r e would 
be no need f o r s u r g e r y . H i s t e s t i m o n y was u n r e b u t t e d . 

T h e r e f o r e , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d a m a t e r i a l c a u s a l c o n t r i 
b u t i o n f r o m each o f h i s i n j u r i e s . Consequently, we c o n c l u d e t h a t c l a i m a n t has 
e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s c u r r e n t l e f t s h o u l d e r c o n d i t i o n . 

R e s p o n s i b i l i t y 

C l a i m a n t has s u s t a i n e d two compensable i n j u r i e s t o t h e same body p a r t 
f o l l o w e d by a new p e r i o d o f d i s a b i l i t y . R e s p o n s i b i l i t y r e s t s w i t h t h e i n s u r e r 
t h a t l a s t i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n and need f o r 
s u r g e r y . There i s a r e b u t t a b l e p r e s u m p t i o n t h a t r e s p o n s i b i l i t y r e s t s w i t h EBI, 
t h e i n s u r e r a t t h e t i m e o f t h e l a s t w o r k - r e l a t e d i n j u r y . B o i s e Cascade v. 
S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; I n d u s t r i a l I n d e m n i t y v. Kearns. 70 Or App 583 
( 1 9 8 4 ) ; L i n d a L. Wise, 42 Van N a t t a 115 (1 9 9 0 ) . 

EBI a s s e r t s t h a t c l a i m a n t ' s post-1987 i n j u r y s t a t u s was t h e same as h i s 
pre-1987 i n j u r y s t a t u s , so t h a t t h e 1987 i n j u r y d i d n o t r e s u l t i n a permanent 
w o r s e n i n g o f c l a i m a n t ' l e f t s h o u l d e r c o n d i t i o n . T h e r e f o r e , EBI contends t h a t 
t h e 1987 i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t c o n d i 
t i o n , and t h a t SAIF, and n o t EBI, i s r e s p o n s i b l e . However, t h e t e s t i m o n y o f 
Dr. B u t t e r s , t a k e n i n i t s e n t i r e t y , e s t a b l i s h e s t h a t a l t h o u g h i t i s d i f f i c u l t t o 
s p e c i f y w h i c h i n j u r y caused e x a c t l y what and how much damage, t h e second i n j u r y 
d i d i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n and c u r r e n t 
need f o r s u r g e r y . 

I t was Dr. B u t t e r ' s u n r e b u t t e d t e s t i m o n y t h a t t h e r e was some damage t o 
c l a i m a n t ' s l e f t s h o u l d e r a f t e r each compensable i n j u r y . He f u r t h e r n o t e d t h a t 
had t h e compensable i n j u r i e s n o t o c c u r r e d , t h e r e would have been no d e c i s i o n t o 
p e r f o r m s u r g e r y . F i n a l l y , he s t a t e d t h a t s i g n i f i c a n t trauma would cause a 
w o r s e n i n g o f c l a i m a n t ' s s h o u l d e r c o n d i t i o n , and t h a t t h e 1987 i n j u r y was more 
t r a u m a t i c t h a n t h e 1986 i n j u r y . 
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F u r t h e r , c l a i m a n t t e s t i f i e d t h a t he was a b l e t o use h i s s h o u l d e r e f f i 
c i e n t l y a f t e r t h e 1986 i n j u r y and even performed manual l a b o r , b u t was u n a b l e t o 
r e t u r n t o t h i s l e v e l o f a c t i v i t y a f t e r t h e 1987 i n j u r y . 

A c c o r d i n g l y , t h e r e c o r d e s t a b l i s h e s t h a t t h e 1987 i n j u r y w i t h EBI's i n 
s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t c o n d i t i o n . C o n s e q u e n t l y , 
EBI i s t h e r e s p o n s i b l e i n s u r e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 27, 1989 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded an assessed f e e o f $550, t o be p a i d by EBI Companies. 

J u l y 26, 1990 C i t e as 42 Van N a t t a 1632 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WANDA L. DRYDEN, Claimant 
WCB Case No. 88-03476 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s , and c l a i m a n t c r o s s - r e q u e s t s , r e v i e w o f 
t h a t p o r t i o n o f Ref e r e e H i g a s h i ' s o r d e r which g r a n t e d permanent and t o t a l d i s 
a b i l i t y , whereas a D e t e r m i n a t i o n Order d i d n o t i n c r e a s e c l a i m a n t ' s , u n s c h e d u l e d 
permanent d i s a b i l i t y award beyond t h e 10 p e r c e n t (32 degrees) she had p r e v i o u s l y 
r e c e i v e d . On r e v i e w , t h e s o l e i s s u e i s permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " and " U l t i m a t e F i n d i n g s " w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s compensable i n j u r y i s a m a t e r i a l cause o f her c u r r e n t psy
c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t was 46 y e a r s o l d a t t h e t i m e o f h e a r i n g . She has a n i n t h 
grade e d u c a t i o n and her p r i m a r y work e x p e r i e n c e s were t h a t o f c o c k t a i l w a i t r e s s 
and b a r t e n d e r . C l a i m a n t e n t e r e d a v o c a t i o n a l r e h a b i l i t a t i o n program w h i c h was 
t e r m i n a t e d i n 1982 because she had t o drop o u t o f s c h o o l under d o c t o r ' s o r d e r s . 
School p r e s s u r e worsened c l a i m a n t ' s m e n t a l c o n d i t i o n and t h e l o n g h o u r s o f s i t 
t i n g caused an i n c r e a s e i n p h y s i c a l symptoms. 

C l a i m a n t i s p h y s i c a l l y r e s t r i c t e d t o s e d e n t a r y work, however, she i s 
no t r e l e a s e d t o r e t u r n t o any t y p e o f work due t o her m e n t a l s t a t u s . C l a i m a n t ' s 
permanent i m p a i r m e n t , as a r e s u l t o f her compensable i n j u r y , p a i n syndrome, and 
d e p r e s s i o n / a n x i e t y , r e n d e r s her permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r 
f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . I t would be f u t i l e f o r 
c l a i m a n t t o l o o k f o r work. But f o r her compensable i n j u r y , c l a i m a n t w o u l d be 
w i l l i n g t o seek r e g u l a r , g a i n f u l employment. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " C o n c l u s i o n and O p i n i o n " w i t h t h e f o l 
l o w i n g comments. 
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C l a i m a n t t e s t i f i e d t h a t she was v e r y h e a l t h y , s t r o n g and a c t i v e b e f o r e 
t h e work i n j u r y . ( T r . 2 1 ) . I m m e d i a t e l y a f t e r t h e a s s a u l t a t work she was f i r e d 
w i t h o u t e x p l a n a t i o n . ( T r . 2 8 ) . Then f o r a p e r i o d o f t i m e she was under 
s u r v e i l l a n c e by SAIF and had s e v e r a l d i s t u r b i n g e n c o u n t e r s w i t h an i n v e s t i g a t o r . 
F o l l o w i n g t h e s e r u n - i n s , she began h a v i n g a n x i e t y a t t a c k s and d e v e l o p e d hyper
t e n s i o n . ( T r . 32-36). 

S i n c e t h e a c c i d e n t , c l a i m a n t r e p o r t s t h a t she has p a i n under her l e f t 
arm; neck s w e l l i n g ; k n o t s i n her neck and l e f t s h o u l d e r ; k n o t t i n g and soreness 
i n h e r mid-back; low back p a i n ; and c o n s t a n t r a d i a t i n g c h e s t p a i n . She a l s o has 
f r e q u e n t headaches t h a t may l a s t t h r e e days. The more " u p s e t " she becomes t h e 
g r e a t e r t h e p a i n . Any amount o f a c t i v i t y h u r t s her neck and t h e l e f t s i d e o f 
h e r f a c e goes numb. She i s no l o n g e r a b l e t o do t h i n g s w i t h h e r g r a n d c h i l d r e n 
and she can o n l y do l i m i t e d housework and y a r d work. I f she e x e r t s h e r s e l f f o r 
more t h a n a c o u p l e hours she must l i e f l a t on her back. C l a i m a n t i s o n l y a b l e 
t o d r i v e f o r v e r y s h o r t p e r i o d s o f t i m e . ( T r . 4 1-56). Based on demeanor, t h e 
R e f e r e e f o u n d c l a i m a n t e n t i r e l y c r e d i b l e . We d e f e r t o t h i s f i n d i n g . 
C o a s t a l Farm and Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . 

The R e f e r e e concluded t h a t c l a i m a n t i s m e d i c a l l y and p h y s i c a l l y perma
n e n t l y and t o t a l l y d i s a b l e d and t h a t t h i s s t a t u s was e s t a b l i s h e d as o f J u l y 28, 
1988. We a gree. 

C l a i m a n t r e c e i v e d a compensable i n j u r y on June 12, 1980, when she was 
a s s a u l t e d by a customer w h i l e w o r k i n g as a b a r t e n d e r . S u b s e q u e n t l y c l a i m a n t 
d e v e l o p e d a c h r o n i c p a i n syndrome a s s o c i a t e d w i t h t h e compensable i n j u r i e s . 
E v e n t u a l l y t h i s l e d t o d e p r e s s i o n and a n x i e t y w h i c h o n l y i n t e n s i f i e d her p a i n 
syndrome. The c o m b i n a t i o n o f c l a i m a n t ' s c h r o n i c p a i n syndrome and c u r r e n t psy
c h o l o g i c a l s t a t u s have r e n d e r e d her p e r m anently t o t a l l y d i s a b l e d i f her psycho
l o g i c a l c o n d i t i o n i s r e l a t e d t o t h e compensable i n j u r y . 

T h e r e f o r e , whether c l a i m a n t i s e n t i t l e d t o an award o f permanent t o t a l 
d i s a b i l i t y t u r n s on whether her compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f a w o r s e n i n g o f her p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . M a r i l y n F. 
G o s n e l l , 42 Van N a t t a 593 ( 1 9 9 0 ) . 

C l a i m a n t ' s t r e a t i n g o s t e o p a t h , Dr. Gordon, and a t t e n d i n g p s y c h i a t r i s t , 
Dr. H o f e l d t , a r e i n complete agreement t h a t t h e r e i s a c a u s a l l i n k between t h e 
compensable i n j u r y and c l a i m a n t ' s c u r r e n t d i s a b l i n g p s y c h i a t r i c s t a t u s . (Exs. 
9, 10, 12, 13, 22D, 2 9 ) . However, an independent p s y c h i a t r i s t , Dr. G l a s s , i s 
n o t c o n v i n c e d t h e r e i s a c a u s a l r e l a t i o n s h i p . (Exs. 18 and 3 2 ) . 

Dr. Glass diagnoses c l a i m a n t as h a v i n g an a d j u s t m e n t r e a c t i o n w i t h 
m ixed f e a t u r e s o f d e p r e s s i o n . He a l s o f e e l s t h a t , p r e d a t i n g t h e compensable i n 
j u r y , c l a i m a n t had a p a s s i v e / a g g r e s s i v e p e r s o n a l i t y d i s o r d e r w i t h f e a t u r e s o f 
d e p r e s s i o n , a n x i e t y , somatic p r e o c c u p a t i o n and h y s t e r i c a l e m b e l l i s h m e n t o f symp
toms. (Ex. 18, p. 5 ) . While Dr. Glass does n o t c l e a r l y say t h a t t h e i n d u s t r i a l 
i n j u r y prompted t h e m a n i f e s t a t i o n o f c l a i m a n t ' s p r e e x i s t i n g p e r s o n a l i t y d i s 
o r d e r , n e i t h e r does he r e j e c t t h i s p o s i t i o n . 

Dr. Glass suggests t h a t t h e o t h e r p h y s i c i a n s e s t a b l i s h e d a r e l a t i o n 
s h i p between t h e i n d u s t r i a l a c c i d e n t and c l a i m a n t ' s c u r r e n t p s y c h i a t r i c c o n d i 
t i o n by f o c u s i n g on t h e p a i n component, whereas he h i g h l i g h t e d t h e secondary 
g a i n e l e m e n t . (Ex. 32, pp. 36-37 and T r . a t 8 1 ) . However, he o n l y " s o r t o f " 
d i s a g r e e d w i t h t h e m e d i c a l o p i n i o n s t h a t t h e c o n v e r s i o n h y s t e r i a was d i r e c t l y 
r e l a t e d t o t h e i n d u s t r i a l i n j u r y . (Ex. 32, p. 4 7 ) . I n f a c t , Dr. Glass con
c u r r e d t h a t t h e r e were p s y c h o p h y s i o l o g i c f a c t o r s i n v o l v e d i n c l a i m a n t ' s p a i n , 
and t h a t t h e i n d u s t r i a l a c c i d e n t was one o f a number o f elements m a n u f a c t u r i n g 
t h e c l a i m a n t ' s symptoms. " I w o u l d n ' t t o t a l l y a s c r i b e t h e subsequent c o u r s e o f 
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e v e n t s t o t h e i n d u s t r i a l i n j u r y . I would a s c r i b e t h e subsequent c o u r s e o f 
ev e n t s t o t h i s woman's p e r s o n a l i t y d i s o r d e r and e m o t i o n a l v u l n e r a b i l i t y . " (Ex. 
32, pp. 48-49; Emphasis added). 

L i k e t h e R e f e r e e , we a r e n o t persuaded by Dr. G l a s s ' o p i n i o n and con
c l u d e t h a t h i s t e s t i m o n y does n o t overcome t h e t r e a t i n g p h y s i c i a n p r e s u m p t i o n . 
When, as i t i s h e r e , t h e m e d i c a l evidence i s d i v i d e d , g r e a t e r w e i g h t i s g i v e n 
t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n s , u n l e s s t h e r e a r e p e r s u a s i v e reasons n o t 
t o do so. W e i l a n d v. SAIF, 64 Or App 810 (1983). We r e j e c t SAIF's argument 
t h a t e x p e r t a n a l y s i s , r a t h e r t h a n e x p e r t e x t e r n a l o b s e r v a t i o n , i s r e q u i r e d i n 
t h i s case and t h e r e f o r e no s p e c i a l d e f e r e n c e s h o u l d be g i v e n t h e t r e a t i n g 
p h y s i c i a n . A l l i e v. SAIF, 79 Or App 284 (1986). 

We c o n c l u d e t h a t e x p e r t e x t e r n a l o b s e r v a t i o n i s v e r y i m p o r t a n t i n 
e v a l u a t i n g c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n and i t s r e l a t i o n s h i p t o h e r l o n g 
s t a n d i n g p h y s i c a l c o m p l a i n t s . Dr. Gordon, c l a i m a n t ' s a t t e n d i n g o r t h o p e d i s t , saw 
her a l m o s t 300 t i m e s f o r t h e compensable i n j u r y and r e s u l t i n g p a i n syndrome and 
he i s i n a b e t t e r p o s i t i o n t o comment on c l a i m a n t ' s s i n c e r i t y and t h e c a u s a t i o n 
f a c t o r t h a n a one-time c o n s u l t a n t . Because o f Dr. Gordon's f i r s t - h a n d e x posure 
t o and knowledge o f c l a i m a n t ' s c o n d i t i o n , t h e Referee p r o p e r l y gave h i s o p i n i o n 
g r e a t w e i g h t . Argonaut I n s . v. Maqeske, 93 Or App 698, 702 ( 1 9 8 8 ) . F u r t h e r 
more, Dr. Gordon's o p i n i o n on t h e c a u s a l l i n k between t h e i n j u r y and c l a i m a n t ' s 
c u r r e n t p s y c h i a t r i c s t a t u s i s c o n f i r m e d by Dr. H o f e l d t , c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t . 

We h o l d t h a t t h e preponderance o f w e l l - r e a s o n e d m e d i c a l o p i n i o n e s t a b 
l i s h e s t h a t c l a i m a n t ' s compensable i n j u r y prompted a p a i n syndrome and psycho
l o g i c a l r e a c t i o n w h i c h worsened c l a i m a n t ' s u n d e r l y i n g p s y c h i a t r i c c o n d i t i o n . 

The Board a l s o t a k e s a d m i n i s t r a t i v e n o t i c e t h a t an e a r l i e r R e f e r e e , i n 
a J a n u a r y 1985 O p i n i o n and Order, found c l a i m a n t ' s d e p r e s s i o n t r e a t m e n t s com
pe n s a b l e and t h i s d e t e r m i n a t i o n was a f f i r m e d by t h e Board. (Exs. 3B and 6 ) . 

F i n a l l y , we a r e persuaded t h a t c l a i m a n t d e m o n s t r a t e d her w i l l i n g n e s s 
t o r e t u r n t o work and her p a r t i c i p a t i o n i n v o c a t i o n a l r e h a b i l i t a t i o n was r e a s o n 
a b l e under ORS 65 6 . 2 0 6 ( 3 ) . (Exs. 3AA3 and 1 0 ) . Any f u r t h e r a t t e m p t s t o p a r t i c 
i p a t e i n v o c a t i o n a l r e h a b i l i t a t i o n o r t o seek o t h e r employment would be f u t i l e 
g i v e n t h e e x t e n t and n a t u r e o f her impai r m e n t . A c c o r d i n g l y , we c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o permanent t o t a l d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 2 1 , 1988, as amended December 8, 
1988, i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed a t t o r n e y f e e o f $750, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

J u l y 26, 1990 C i t e as 42 Van N a t t a 1634 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE L. MARTIN, Claimant 

WCB Case No. 88-21345 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
D a v i d Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r w h i c h awarded c l a i m 

a n t 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y f o r h i s neck, upper 
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back and l e f t s h o u l d e r c o n d i t i o n s , whereas a D e t e r m i n a t i o n Order awarded him no 
uns c h e d u l e d permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent 
p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g e x c e p t i o n . 

C l a i m a n t r e t u r n e d t o heavy work, d r a w i n g b a l e s o f hay, f o l l o w i n g h i s 
i n j u r y . C l a i m a n t was r e l e a s e d t o r e t u r n t o medium work. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

We agree w i t h t h e Referee t h a t c l a i m a n t i s e n t i t l e d t o a +1 a d a p t a b i l i t y 
v a l u e . The Referee f o u n d t h a t c l a i m a n t had not r e t u r n e d t o h i s u s u a l and cus
t o m a r y work and was n o t w o r k i n g a t t h e t i m e o f t h e h e a r i n g , b u t had been r e 
l e a s e d by Salem H o s p i t a l ' s I n d u s t r i a l M e d i c i n e Program t o medium work. Accord
i n g l y , t h e Referee found c l a i m a n t was e n t i t l e d t o a v a l u e o f +1 under f o r m e r 
OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( b ) . 

C l a i m a n t argues t h a t he sh o u l d be awarded an a d a p t a b i l i t y v a l u e o f +2 
p u r s u a n t t o f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That r u l e p r o v i d e s t h a t , i n cases 
where a c l a i m a n t i s unable t o r e t u r n t o h i s u s u a l and customary work b u t has r e 
t u r n e d t o m o d i f i e d work, t h e v a l u e f a c t o r i s based upon t h e d i f f e r e n c e between 
t h e p h y s i c a l c a p a c i t y necessary t o p e r f o r m h i s u s u a l and customary work and t h e 
p h y s i c a l c a p a c i t y r e q u i r e d t o p e r f o r m t h e c l a i m a n t ' s m o d i f i e d employment. 

I n t h i s case c l a i m a n t d i d n o t r e t u r n t o h i s u s u a l and customary work. 
However, c l a i m a n t r e t u r n e d t o o t h e r heavy work ( i . e . d r a w i n g b a l e s o f h a y ) . 
T h e r e f o r e , c l a i m a n t would o n l y be e n t i t l e d t o a +1 a d a p t a b i l i t y v a l u e under t h e 
m a t r i x a t f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . T h e r e f o r e , under e i t h e r m a t r i x c l a i m a n t 
i s e n t i t l e d t o a v a l u e o f +1. See former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) ; 436-35-
3 1 0 ( 4 ) ( b ) . 

ORDER 

The Referee's o r d e r d a t e d March 10, 1989, as r e c o n s i d e r e d March 22, 1989, 
i s a f f i r m e d . 

J u l y 26, 1990 C i t e as 42 Van N a t t a 1635 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY D. MOSER, Claimant 
WCB Case No. 88-15380 

ORDER ON REVIEW 
Parks, A l l e n , e t a l . , C l a i m a n t A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee F i n k ' s o r d e r t h a t : 
(1) a f f i r m e d a D e t e r m i n a t i o n Order which awarded c l a i m a n t a t o t a l o f 53 p e r c e n t 
(79.5 d egrees) sche d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e 
r i g h t l e g ( k n e e ) , and no unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s low 
back; and (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s low back h e r n i a t e d d i s c 
c o n d i t i o n . On r e v i e w t h e i s s u e s a r e e x t e n t o f schedul e d and un s c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y and c o m p e n s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c e p t i o n t h a t we do 
n o t adopt t h e l a s t t h r e e paragraphs o f f i n d i n g s . We make our own " U l t i m a t e 
F i n d i n g s o f F a c t " . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t has s u s t a i n e d a 53 p e r c e n t l o s s o f use o r f u n c t i o n i n t h e r i g h t 
knee as a r e s u l t o f h i s compensable knee i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Scheduled Permanent D i s a b i l i t y 

C l a i m a n t ' s r i g h t knee c o n d i t i o n became m e d i c a l l y s t a t i o n a r y i n August 
1988. The D e t e r m i n a t i o n Order i s s u e d on September 15, 1988. 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s o r 
her c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by a 
r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be made 
p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 and 
M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 (1 9 8 8 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 656. 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

The h e a r i n g and Board r e v i e w o f t h e i s s u e o f permanent p a r t i a l d i s a b i l i t y 
c o n t i n u e s t o be de novo on t h e h e a r i n g r e c o r d . The u n d e r l y i n g f a c t s t o wh i c h 
t h e " s t a n d a r d s " a r e a p p l i e d need o n l y be e s t a b l i s h e d by a preponderance o f t h e 
e v i d e n c e . However, e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a who l e , con
s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s " . ORS 656.283(7) and 656.295(5). 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 
436-35-001 e t s e q ) , as amended by temporary r u l e s e f f e c t i v e August 19, 1988, 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f scheduled permanent p a r t i a l 
d i s a b i l i t i e s . Former OAR 436-35-010(1). 

The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o an award o f 53 p e r c e n t 
s c h e d u l e d d i s a b i l i t y under t h e s t a n d a r d s . We agree under t h e f o l l o w i n g 
a n a l y s i s . 

The R e f e r e e p r o p e r l y awarded a 44 p e r c e n t range o f m o t i o n v a l u e f o r r e 
t a i n e d f l e x i o n o f about 25 degrees, and 0 f o r l o s s o f e x t e n s i o n based on t h e 
f a c t t h a t c l a i m a n t ' s r i g h t knee extends t o w i t h i n a c o u p l e o f degrees o f f u l l 
e x t e n s i o n . Former OAR 436-35-220(1) and ( 2 ) . Under f o r m e r OAR 436-35-
2 3 0 ( 4 ) ( c ) , w h i c h a p p l i e s t o t h e r a t i n g f o r meniscectomy, t h e award o f 5 p e r c e n t 
based on t h e F e b r u a r y 1983 p a r t i a l m e d i a l meniscectomy i s a p p r o p r i a t e . Under 
f o r m e r OAR 436- 3 5 - 2 2 0 ( 4 ) , 44, t h e sum o f each r a t i n g f o r decreased m o t i o n , i s 
t h e n combined w i t h 5, r e s u l t i n g i n a v a l u e o f 46.8 p e r c e n t . 
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We f i n d t h a t c l a i m a n t i s e n t i t l e d t o an award o f 10 p e r c e n t due t o weak
ness o r a t r o p h y under f o r m e r OAR 436-35-230(5). Dr. M c K i l l o p , an o r t h o p e d i c 
s u r g e o n , p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n o f c l a i m a n t i n A p r i l 1987, 
and f o u n d t h a t c l a i m a n t s u f f e r e d from weakness and a t r o p h y o f t h e t h i g h . 
(Ex. 9 8 - 7 , 8 ) . We n o t e t h a t an independent m e d i c a l e x a m i n a t i o n o f c l a i m a n t was 
p e r f o r m e d by M e d i c a l C o n s u l t a n t s Northwest i n May 1988. They f o u n d t h a t 
c l a i m a n t had a 50 p e r c e n t l o s s o f use o f t h e r i g h t knee f o r w o r k - r e l a t e d t a s k s , 
t h a t h i s r i g h t t h i g h was s m a l l e r t h a n t h e l e f t , and t h a t h i s l o w e r e x t r e m i t y 
s t r e n g t h was adequate. (Ex. 131-4, 5 ) . We do n o t c r e d i t t h e C o n s u l t a n t s ' view 
t h a t c l a i m a n t ' s s t r e n g t h was adequate, c o n s i d e r i n g t h e i r " l o s s o f use" and t h i g h 
f i n d i n g s , and p a r t i c u l a r l y g i v e n Dr. M c K i l l o p ' s view t h a t c l a i m a n t had s u f f e r e d 
weakness. 

C l a i m a n t argues t h a t he i s e n t i t l e d t o an a d d i t i o n a l award f o r d i s a b l i n g 
p a i n . We d i s a g r e e . Subsequent t o t h e Referee's o r d e r , we c o n c l u d e d t h a t i n 
cases where p a i n i s d i s a b l i n g ( i . e . where i t r e s u l t s i n a l o s s o f use o r f u n c 
t i o n ) , we may a s s i g n a v a l u e under t h e s t a n d a r d s t h a t r e p r e s e n t s c l a i m a n t ' s l o s s 
o f use o r f u n c t i o n based upon d i s a b l i n g p a i n . See D a n i e l M. A l i r e , 41 Van N a t t a 
752 ( 1 9 8 9 ) ; f o r m e r OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) . However, based upon t h e r e c o r d i n t h i s 
case, we do n o t f i n d t h a t c l a i m a n t ' s m i n i m a l p a i n r e s u l t e d i n a l o s s o f f u n c t i o n 
beyond t h a t caused by l o s s o f range o f m o t i o n and weakness and a t r o p h y . M e d i c a l 
r e p o r t s r e f l e c t t h a t c l a i m a n t ' s knee p a i n " b o t h e r s him o n l y m i l d l y " (Ex. 131), 
o r n o t a t a l l . (Ex. 8 2 ) . Based on c l a i m a n t ' s t e s t i m o n y , h i s p a i n seems t o be 
r e l a t e d t o range o f m o t i o n ( T r . 2 1 ) , and weakness. ( T r . 2 5 ) . 

The v a l u e f o r weakness o r a t r o p h y , 10, i s combined w i t h 46.8 ( t h e combina
t i o n o f t h e v a l u e s f o r l o s t range o f m o t i o n and f o r p a r t i a l m e n i s c e c t o m y ) , and 
t h e r e s u l t i s 52.3 p e r c e n t scheduled permanent d i s a b i l i t y . That d i s a b i l i t y f i g 
u r e i s rounded t o t h e n e x t h i g h e r one p e r c e n t s t e p . Former OAR 436-35-010(6). 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s t h e r e f o r e 53 p e r c e n t . 

D e n i a l o f H e r n i a t e d D i s c 

C l a i m a n t argues t h a t Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , p r e c l u d e s t h e i n 
s u r e r f r o m d e n y i n g h i s d i s c h e r n i a t i o n . We d i s a g r e e . 

I n September 1987 c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B e r s e l l i , an o r t h o p e 
d i c s u r g e o n , r e l a t e d c l a i m a n t ' s low back p a i n t o a c h r o n i c m u s c u l o s k e l e t a l 
s t r a i n p r o b l e m , r e l a t e d t o h i s r i g h t knee problem. I n a November 1987 s t i p u l a 
t i o n , t h e i n s u r e r agreed t h a t i t would r e s c i n d i t s d e n i a l and " . . . a c c e p t 
c l a i m a n t ' s p r e s e n t need f o r low back ca r e as b e i n g m a t e r i a l l y r e l a t e d t o 
c l a i m a n t ' s A p r i l 14, 1982 r i g h t knee i n j u r y . " C l a i m a n t ' s c l a i m f o r a h e r n i a t e d 
d i s c d i d n o t a r i s e u n t i l February 1988. Thus, t h e d i s c c o n d i t i o n had n o t p r e v i 
o u s l y been a c c e p t e d . T h e r e f o r e , t h e i n s u r e r was n o t p r e c l u d e d f r o m i s s u i n g a 
d e n i a l o f t h a t c o n d i t i o n . See Johnson v. S p e c t r a P h y s i c s , 303 Or App 49 ( 1 9 8 7 ) ; 
Weyerhaeuser Co. v. W a r r i l o w , 96 Or App 34 ( 1 9 8 9 ) . 

C l a i m a n t a l s o argues t h a t h i s h e r n i a t e d d i s c c o n d i t i o n i s r e l a t e d t o h i s 
compensable r i g h t l e g c o n d i t i o n . He r e l i e s on Dr. B e r s e l l i who n o t e d t h a t 
c l a i m a n t ' s abnormal g a i t due t o h i s knee p a t h o l o g y most p r o b a b l y caused a degen
e r a t i o n o f t h e L4-5 d i s c . However, B e r s e l l i u n e q u i v o c a l l y c o n c l u d e d t h a t a 
F e b r u a r y 1988 l i f t i n g i n c i d e n t a t c l a i m a n t ' s home caused t h e h e r n i a t e d d i s c . He 
d i d n o t o p i n e t h a t t h e h e r n i a t i o n was r e l a t e d t o t h e d e g e n e r a t i o n . Conse
q u e n t l y , c l a i m a n t has f a i l e d t o prove t h a t h i s h e r n i a t e d d i s c c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable l e g c o n d i t i o n . T h e r e f o r e , we u p h o l d 
t h e i n s u r e r ' s d e n i a l o f t h e h e r n i a t e d d i s c c o n d i t i o n . 
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I n F e b r u a r y 1988, c l a i m a n t e x p e r i e n c e d i n c r e a s e d low back p a i n f o l l o w i n g a 
noncompensable l i f t i n g i n c i d e n t t h a t was diagnosed as a h e r n i a t e d lumbar d i s c . 
A l t h o u g h c l a i m a n t e x p e r i e n c e d low back c o m p l a i n t s p r i o r t o t h e F e b r u a r y 1988 
i n c i d e n t , t h e r e c o r d does n o t e s t a b l i s h t h a t he has s u s t a i n e d permanent i m p a i r 
ment as a r e s u l t o f h i s compensable i n j u r y . I n s t e a d , Dr. B e r s e l l i f o u n d t h e 
cause o f c l a i m a n t ' s low back and l e f t h i p p a i n t o be t h e uncompensable h e r n i a 
t i o n a t L4-5. T h e r e f o r e , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t he s u f f e r e d any 
permanent i m p a i r m e n t t o h i s low back as a r e s u l t o f t h e compensable knee i n j u r y . 
A c c o r d i n g l y , we c o n c l u d e he i s n o t e n t i t l e d t o an award o f permanent d i s a b i l i t y 
f o r h i s low back c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 26, 1989 i s a f f i r m e d . 

J u l y 26, 1990 C i t e as 42 Van N a t t a 1638 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RALPH A. NEELEY, Claimant 
WCB Case No. 88-16694 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

C a r r o l J. Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Danner's o r d e r t h a t : (1) d e c l i n e d 
t o g r a n t permanent t o t a l d i s a b i l i t y ; (2) awarded 37 p e r c e n t (118.4 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back c o n d i t i o n ; and (3) awarded 10 
p e r c e n t (15 degrees) sche d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n 
o f t h e l e f t l e g and 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g , whereas a D e t e r m i n a t i o n Order had 
awarded 36 p e r c e n t (115.2 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back c o n d i t i o n and 5 p e r c e n t (7.5 degrees) f o r l o s s o f use o r f u n c t i o n o f each 
l e g . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y , o r a l t e r n a t i v e l y , ex
t e n t o f permanent p a r t i a l d i s a b i l i t y , scheduled and unscheduled. We a f f i r m i n 
p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . C l a i m a n t r e t a i n s 58 degrees f l e x i o n o f h i s t h o r a c o l u m b a r s p i n e . 
(Ex. 2 1 - 8 ) . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

We adopt t h e Referee's d i s c u s s i o n o f t h i s i s s u e . 

Permanent P a r t i a l D i s a b i l i t y 

A D e t e r m i n a t i o n Order d a t e d August 28, 1987 awarded c l a i m a n t 25 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s low back i n j u r y . A second D e t e r 
m i n a t i o n o r d e r i s s u e d on September 16, 1988, r e s u l t i n g i n a t o t a l award o f 36 
p e r c e n t (115.2 degrees) unscheduled d i s a b i l i t y and f i v e p e r c e n t (7.5 d e g r e e s ) 
s c h e d u l e d d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f each l e g . 
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I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r 
OAR 436-35-001 e t s e q ) , as amended by temporary r u l e s e f f e c t i v e August 19, 1988, 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f schedu l e d permanent p a r t i a l 
d i s a b i l i t i e s . Former OAR 436-35-010(1). Former OAR 436-35-270 t h r o u g h 436-35-
440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l i t i e s . Former 
OAR 436-35 - 2 7 0 ( 1 ) . 

Scheduled D i s a b i l i t y 

The Referee awarded 10 p e r c e n t scheduled d i s a b i l i t y f o r c l a i m a n t ' s 
l e f t l i m p , c i t i n g f o r m e r OAR 436-35-230(6)(b) (A) . He awarded 5 p e r c e n t f o r 
weakness i n t h e r i g h t l e g , c i t i n g OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( a ) . The E v a l u a t i o n D i v i s i o n 
had p r e v i o u s l y awarded 5 p e r c e n t f o r each l e g , based on sensory changes and d i s 
a b l i n g p a i n . (Ex. 18 - 2 ) . 

Former OAR 4 3 6 - 3 5 - 2 3 0 ( 6 ) ( b ) ( A ) a l l o w s a r a t i n g f o r a l i m p o n l y i f i t 
i s caused by v a s c u l a r d i s e a s e . Claimant does n o t have v a s c u l a r d i s e a s e . Conse
q u e n t l y , we cannot v a l u e h i s l e f t l i m p on t h i s b a s i s . However, because o f p a i n , 
c l a i m a n t ' s " ( s j t a n c e and g a i t a r e a n t a l g i c w i t h a severe l i m p on t h e l e f t s i d e . " 
(Ex. 2 0 - 2 ) . We conclu d e t h a t he s u f f e r s from d i s a b l i n g p a i n i n h i s l e f t l e g . 
We f i n d t h a t a 10 p e r c e n t scheduled award f o r d i s a b l i n g p a i n i s a p p r o p r i a t e . 
See M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086, 2089 ( 1 9 8 8 ) , and D a n i e l M. A l i r e , 
41 Van N a t t a 752 ( 1 9 8 9 ) . 

The r e c o r d does n o t p e r s u a s i v e l y e s t a b l i s h t h a t c l a i m a n t s u f f e r s p e r 
manent d i s a b i l i t y i n h i s r i g h t l e g . However, because t h e SAIF C o r p o r a t i o n does 
n o t seek a r e d u c t i o n , we do n o t d i s t u r b t h e 5 p e r c e n t award. 

Unscheduled D i s a b i l i t y 

The Referee found c l a i m a n t e n t i t l e d t o 37 p e r c e n t (118.4 degrees) un
s c h e d u l e d permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . We m o d i f y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d 
a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " 
t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b 
l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by 
t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s 
t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f 
un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

I n t h e p r e s e n t case, t h e p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d by 
t h e R e f e r e e f o r c l a i m a n t ' s age, e d u c a t i o n and a d a p t a b i l i t y . We t h e r e f o r e accept 
t h o s e v a l u e s and d i s c u s s o n l y t h e i s s u e o f im p a i r m e n t . 

The Referee a l l o w e d 2 p e r c e n t f o r c l a i m a n t ' s l o s s o f f l e x i o n i n h i s 
t h o r a c o l u m b a r s p i n e . However, t h e most c u r r e n t o b j e c t i v e m e d i c a l f i n d i n g s o f 
c l a i m a n t ' s l o s s o f range o f m o t i o n from h i s compensable i n j u r y a r e f o u n d i n Dr. 
Sears' November 1 , 1988 r e p o r t . Dr. Sears i n d i c a t e d t h a t c l a i m a n t r e t a i n s 
58 degrees o f f l e x i o n , r a t e d a t 3 p e r c e n t under f o r m e r OAR 436 - 3 5 - 3 6 0 ( 6 ) . When 
3 p e r c e n t i s added t o t h e o t h e r s p i n a l range o f m o t i o n f i n d i n g s , t h e r e s u l t i s 
13 p e r c e n t . C l a i m a n t i s a l s o e n t i t l e d t o one p e r c e n t f o r h i s laminectomy w i t h 
o u t d i s c e c t o m y . Former OAR 436-35-350(2). 

C l a i m a n t contends t h a t he i s e n t i t l e d t o an a d d i t i o n a l award f o r d i s 
a b l i n g p a i n i n h i s low back which i s n o t t a k e n i n t o account by t h e v a l u e s 
a s s i g n e d f o r s u r g e r y and l o s t range o f m o t i o n . ( T r . 40-48). We agree. See 
D a n i e l M. A l i r e , supra. 
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C l a i m a n t ' s back p a i n l i m i t s h i s a b i l i t y t o l i f t , c a r r y , push, p u l l , 
s q u a t , k n e e l o r bend. (Ex. 15-1). H i s p a i n i s worsened by s i t t i n g o r s t a n d i n g 
(Ex. 1 ) , and by w a l k i n g , b e n d i n g and s t a i r c l i m b i n g . (Ex. 1 5 - 6 ) . He s u f f e r s 
f r o m p a i n , w h i c h p e r s i s t s f o r days, f o l l o w i n g m i n i m a l work a c t i v i t i e s . (Ex. 13-
1 ) . I n t h i s r e g a r d , we n o t e d o c t o r s ' o b s e r v a t i o n s t h a t c l a i m a n t ' s p a i n b e h a v i o r 
i s v e r y much c o n s i s t e n t w i t h h i s v e r b a l r a t i n g o f p a i n . (Exs. 15-5 & 2 1 - 6 ) . 
There i s no e v i d e n c e o f m a l i n g e r i n g , f u n c t i o n a l o v e r l a y , h y s t e r i a , s o m a t i c p r e 
o c c u p a t i o n o r secondary g a i n . (Exs. 15-5 & 21- 6 ) . We con c l u d e t h a t c l a i m a n t 
has p r o v e n e n t i t l e m e n t t o an a d d i t i o n a l 20 p e r c e n t impairment v a l u e f o r d i s 
a b l i n g p a i n w h i c h i s n o t o t h e r w i s e accounted f o r by t h e " s t a n d a r d s . " 

C l a i m a n t ' s impairment v a l u e s o f 13 p e r c e n t ( f o r l o s s o f range o f 
m o t i o n ) ; 1 p e r c e n t ( f o r s u r g e r y ) ; and 20 p e r c e n t ( f o r d i s a b l i n g p a i n ) a r e 
combined, r e s u l t i n g i n a t o t a l impairment v a l u e o f 31.1 p e r c e n t . Former OAR 
436-30-360(11). 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

As we have n o t e d , c l a i m a n t ' s e d u c a t i o n and a d a p t a b i l i t y v a l u e s a r e n o t 
d i s p u t e d . When t h e sum o f t h e age v a l u e and t h e e d u c a t i o n v a l u e i s m u l t i p l i e d 
by t h e a d a p t a b i l i t y f a c t o r , t h e r e s u l t i s 24, as d e t e r m i n e d by t h e R e f e r e e . 
T h i s p r o d u c t i s added t o t h e impairment v a l u e o f 31.1. The sum, 55.1, i s 
rounded t o t h e n e x t h i g h e r whole number, 56. Former OAR 436-35- 2 8 0 ( 7 ) . 
C l a i m a n t ' s t o t a l u nscheduled d i s a b i l i t y i s 56 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 30, 1988 i s a f f i r m e d i n p a r t and 
m o d i f i e d i n p a r t . I n a d d i t i o n t o t h e Referee's i n c r e a s e d award g i v i n g a t o t a l 
award o f 37 p e r c e n t (118.4 degrees) unscheduled d i s a b i l i t y , we award-19 p e r c e n t 
(60.8 d e g r e e s ) , f o r a t o t a l award t o d a t e o f 56 p e r c e n t (179.2 degrees) unsched
u l e d permanent d i s a b i l i t y . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r . However, t h e t o t a l f e e awarded by t h e Referee's o r d e r and t h i s 
o r d e r s h a l l n o t exceed $3,800. 

J u l y 26. 1990 C i t e as 42 Van N a t t a 1640 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAMELA A. PERRY, Claimant 
WCB Case No. 88-20836 

ORDER ON REVIEW 
C y n t h i a Cumfer, Claimant A t t o r n e y 

Chelsea Mohnike ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Knapp's o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order which: (1) awarded 5 p e r c e n t (1.2 d e g r e e s ) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t i n d e x 
f i n g e r ; and (2) awarded no unscheduled permanent d i s a b i l i t y f o r a neck and mid 
back c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f b o t h s c h e d u l e d and unsched
u l e d permanent p a r t i a l d i s a b i l i t y . We m o d i f y i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g e x c e p t i o n s . 
A D e t e r m i n a t i o n Order i s s u e d November 25, 1988, n o t 1985 as t h e R e f e r e e f o u n d . 
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The R e f e r e e f o u n d t h a t c l a i m a n t i s l i m i t e d t o 15 m i n u t e c o u n s e l i n g s e s s i o n s , 
whereas she f o r m e r l y conducted 45 minute s e s s i o n s . We, i n s t e a d , f i n d t h a t 
c l a i m a n t i s now l i m i t e d t o 50 minute c o u n s e l i n g s e s s i o n s , whereas she f o r m a l l y 
c o n d u c t e d 60 m i n u t e s e s s i o n s . I n a d d i t i o n , we supplement w i t h t h e f o l l o w i n g 
f i n d i n g s . 

C l a i m a n t s u f f e r s f r o m d i s a b l i n g p a i n o f t h e neck and mid back w h i c h r e 
s t r i c t s h e r a b i l i t y t o work. Claimant e x p e r i e n c e s p a i n on a d a i l y b a s i s w h i c h 
a f f e c t s h e r c o n c e n t r a t i o n . She has i n c r e a s e d symptoms w i t h p r o l o n g e d s i t t i n g 
and s t a n d i n g . She i s un a b l e t o l i f t more t h a n 25 pounds. 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f September 29, 1988. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d a 14 p e r c e n t l o s s o f use o r f u n c t i o n o f her r i g h t 
i n d e x f i n g e r as a r e s u l t o f her compensable i n j u r y . 

C l a i m a n t has s u s t a i n e d a 5 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f 
her compensable neck and mid back i n j u r i e s . 

CONCLUSIONS OF LAW AND OPINION 

Here, c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f September 29, 1988, and t h e 
D e t e r m i n a t i o n Order i s s u e d November 25, 1988. The Ref e r e e c o r r e c t l y n o t e d t h a t 
i f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s o r her 
c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by a 
r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be made 
p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 and 
M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 (1988). 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
The R e f e r e e f u r t h e r n o t e d t h a t t h o s e " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e 
D e t e r m i n a t i o n Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n 
o f permanent p a r t i a l d i s a b i l i t y . OAR 438-10-010. However, t h e Re f e r e e d i d n o t 
s p e c i f y w h i c h " s t a n d a r d s " he was a p p l y i n g . 

As t h e D e t e r m i n a t i o n Order i n t h i s case i s s u e d November 25, 1988, t h e 
" s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 436-35-001 e t _ s e g ) , as 
amended by t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988, a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-010 t h r o u g h 436-35-
260 a p p l y t o t h e r a t i n g o f scheduled permanent p a r t i a l d i s a b i l i t i e s . Former OAR 
436- 3 5 - 0 1 0 ( 1 ) . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
un s c h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35 - 2 7 0 ( 1 ) . There
f o r e , on r e v i e w , t h e s e a r e t h e s t a n d a r d s which we a p p l y . 

The h e a r i n g and Board r e v i e w o f t h e i s s u e o f permanent p a r t i a l d i s a b i l i t y 
c o n t i n u e s t o be de novo on t h e h e a r i n g r e c o r d . The u n d e r l y i n g f a c t s t o w h i c h 
t h e " s t a n d a r d s " a r e a p p l i e d need o n l y be e s t a b l i s h e d by a preponderance o f t h e 
e v i d e n c e . However, e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, con
s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s " . ORS 656.283(7) and 656.295(5). 

Scheduled D i s a b i l i t y 

The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 5 p e r c e n t f o r l o s s 
o f use o r f u n c t i o n o f t h e r i g h t i n d e x f i n g e r . On r e v i e w , c l a i m a n t a l l e g e s t h a t 
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she i s e n t i t l e d t o an i n c r e a s e d award f o r l o s s o f s e n s a t i o n o f t h e r i g h t i n d e x 
f i n g e r . We agree c l a i m a n t i s e n t i t l e d t o more t h a n a 5 p e r c e n t award. 

When, as h e r e , i n j u r y t o an unscheduled p o r t i o n o f t h e body r e s u l t s i n 
d i s a b i l i t y t o b o t h unscheduled and scheduled p o r t i o n s , s e p a r a t e awards a r e r e 
q u i r e d . F o s t e r v. SAIF, 259 Or 86 (19 7 1 ) . When a c l a i m a n t i s s u f f e r i n g f r o m 
" r e f e r r e d " p a i n i n a scheduled body p a r t , a l t h o u g h t h e p a i n does n o t a r i s e o u t 
o f an i n j u r y t o t h a t body p a r t per se, a s e p a r a t e award s h o u l d be a l l o c a t e d f o r 
l o s s o f f u n c t i o n t o t h e scheduled member. Olds v. S u p e r i o r F a s t F r e i g h t , 36 Or 
App 673 ( 1 9 7 8 ) ; V i c t o r i a VL. Fox, 37 Van N a t t a 10 ( 1 9 8 5 ) . 

As a consequence o f her compensable unscheduled c e r v i c o t h o r a c i c i m p a i r 
ment, c l a i m a n t has some l o s s o f s e n s a t i o n o f her r i g h t i n d e x f i n g e r . C l a i m a n t 
a l l e g e s t h a t h e r f i n g e r i s c o m p l e t e l y numb from t h e t o p o f t h e f i n g e r t o t h e 
k n u c k l e . However, t h e r e i s no m e d i c a l evidence s u p p o r t i n g t h a t degree o f l o s s . 
R a t h e r , t h e r e p o r t s o f Dr. Le o p o l d , c l a i m a n t ' s t r e a t i n g o s t e o p a t h i c p h y s i c i a n , 
and two in d e p e n d e n t m e d i c a l e x a m i n a t i o n s i n d i c a t e t h a t c l a i m a n t has s u s t a i n e d 
o n l y a decrease t o p i n p r i c k s e n s a t i o n i n t h e r a d i a l s i d e o f t h e p r o x i m a l p h a l a n x 
o f t h e r i g h t i n d e x f i n g e r . The a p p r o p r i a t e v a l u e f o r t h i s p a r t i a l l o s s o f sen
s a t i o n o f t h e i n d e x f i n g e r i s 14 p e r c e n t . Former OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) . There 
i s no o t h e r i m p a i r m e n t o f t h e index f i n g e r . 

A c c o r d i n g l y , we co n c l u d e t h a t c l a i m a n t has demon s t r a t e d a 14 p e r c e n t l o s s 
o f use o r f u n c t i o n o f her r i g h t i n d e x f i n g e r . 

Unscheduled D i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t e s t a b l i s h e d permanent back and 
neck i m p a i r m e n t . S p e c i f i c a l l y , he found t h a t c l a i m a n t d i d n o t have p a i n t h a t 
was r e l a t e d t o h e r work i n j u r y which r e s u l t e d i n l o s s o f use o r f u n c t i o n . We 
d i s a g r e e . 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r c e n t 
age o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Impairment 

R e l y i n g on an imp a i r m e n t r a t i n g s u b m i t t e d by Dr. L e o p o l d , c l a i m a n t argues 
t h a t she s h o u l d be awarded 10 p e r c e n t d i s a b i l i t y f o r her t h o r a c i c s p i n e i m p a i r 
ment, and 35 p e r c e n t d i s a b i l i t y f o r her neck i m p a i r m e n t . The essence o f 
c l a i m a n t ' s argument i s t h a t she i s e n t i t l e d t o an award f o r l o s t e a r n i n g capac
i t y as a r e s u l t o f d i s a b l i n g p a i n . I n t h a t r e g a r d , c l a i m a n t c o n t e n d s t h a t t h e 
s t a n d a r d s do n o t a l l o w a v a l u e f o r p a i n r e s u l t i n g i n l o s s o f e a r n i n g c a p a c i t y , 
so t h a t t h e y a r e i n c o n s i s t e n t w i t h ORS 656.214(5). We d i s a g r e e . 

Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) p r o v i d e s t h a t p a i n can r e s u l t i n l o s s o f use 
o r f u n c t i o n . When i t does, i t i s r a t e d based on t h e l o s s o f use o r f u n c t i o n 
w h i c h r e s u l t s and no a d d i t i o n a l v a l u e i s a l l o w e d f o r p a i n a l o n e . The Board i n 
D a n i e l M. A l i r e , 41 Van N a t t a 752 (1989) h e l d t h a t , inasmuch as t h e s t a n d a r d s do 
n o t p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n , t h e 
Board on de novo r e v i e w can c o n s i d e r t h e evidence and award t h e c l a i m a n t a v a l u e 
t h a t a d e q u a t e l y compensates her f o r her l o s s o f use o r f u n c t i o n a t t r i b u t a b l e t o 
d i s a b l i n g p a i n . 
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We p r o c e e d t o t h e r a t i n g o f c l a i m a n t ' s i m p a i r m e n t . A l t h o u g h t h e Board 
g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n , i t 
w i l l n o t do so when t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . W e i l a n d v. 
SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n 
on o t h e r g r ounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . 
Here, t h e r e a r e such reasons n o t t o d e f e r t o t h e o p i n i o n o f Dr. L e o p o l d . The 
d o c t o r ' s r a t i n g was based i n p a r t on c l a i m a n t ' s r e s i d u a l i n d e x f i n g e r i m p a i r 
ment, and we a l r e a d y have r a t e d t h a t impairment s e p a r a t e l y under t h e a p p l i c a b l e 
s c h e d u l e d d i s a b i l i t y s t a n d a r d s . F u r t h e r , Dr. Leopold does n o t have e q u a l 
e x p e r t i s e i n r a t i n g d i s a b i l i t y as compared t o t h e Western M e d i c a l C o n s u l t a n t s 
and Dr. P a s q u e s i . 

F i n a l l y , Dr. Leopold's f i n d i n g s o f impairment a r e i n c o n s i s t e n t w i t h t h e 
o t h e r m e d i c a l o p i n i o n s c o n t a i n e d i n t h e r e c o r d . The r e c o r d documents, and 
c l a i m a n t does n o t a l l e g e o t h e r w i s e , t h a t she has f u l l range o f neck and s h o u l d e r 
m o t i o n and normal g r i p s t r e n g t h o f t h e upper e x t r e m i t i e s . C e r v i c a l and t h o r a c i c 
myelograms were n e g a t i v e . The o b j e c t i v e f i n d i n g s e s t a b l i s h t h a t c l a i m a n t has 
o n l y m i l d i m p a i r m e n t w h i c h i s p r i m a r i l y r e l a t e d t o her p r e e x i s t i n g , noncompens-
a b l e o b e s i t y and u n d e r l y i n g a r t h r i t i s . 

A c c o r d i n g l y , i n t h i s case, we d e f e r t o t h e m e d i c a l o p i n i o n s o f t h e Western 
M e d i c a l C o n s u l t a n t s and Dr. Pasquesi which a r e b o t h w e l l - r e a s o n e d and based on 
c o m p l e t e i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; see Hammons v. 
P e r i n i Corp., 43 Or App 299, 302 (1979). They fou n d t h a t c l a i m a n t has s u s t a i n e d 
m i l d i m p a i r m e n t as a r e s u l t o f her i n j u r y . 

Based on t h e i r o p i n i o n s and c l a i m a n t ' s t e s t i m o n y , we a r e persuaded t h a t 
c l a i m a n t has s u s t a i n e d m i l d impairment i n her neck, s h o u l d e r s , and mid back 
a t t r i b u t a b l e t o d i s a b l i n g p a i n . S p e c i f i c a l l y , c l a i m a n t e x p e r i e n c e s p a i n on a 
d a i l y b a s i s and c o n t i n u e s t o t a k e p a i n m e d i c a t i o n . She i s u n a b l e t o l i f t more 
t h a n 25 pounds and has i n c r e a s e d symptoms w i t h p r o l o n g e d s i t t i n g and s t a n d i n g . 
T h i s p a i n l i m i t s t h e l e n g t h o f c l a i m a n t ' s r e g u l a r c o u n s e l i n g s e s s i o n s . We con
s i d e r a v a l u e o f 5 p e r c e n t f o r d i s a b l i n g p a i n i n t h i s p a r t i c u l a r case t o be 
r e a s o n a b l e . T h i s r e p r e s e n t s c l a i m a n t ' s t o t a l unscheduled i m p a i r m e n t v a l u e . 

Age, E d u c a t i o n , A d a p t a b i l i t y 

C l a i m a n t has r e t u r n e d t o her a t - i n j u r y j o b . For w o r k e r s who have r e t u r n e d 
t o t h e i r u s u a l and customary work, t h e f a c t o r s o f age, e d u c a t i o n , and a d a p t a b i l 
i t y s h a l l be g i v e n no v a l u e . Former OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( b ) ; f o r m e r OAR 436-35-
3 0 0 ( 2 ) ( b ) ; and f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( b ) . C l a i m a n t contends t h a t t h e c i t e d 
a d m i n i s t r a t i v e r u l e s a r e c o n t r a d i c t o r y t o ORS 656.214(5), w h i c h p r e d i c a t e s 
r a t i n g o f permanent p a r t i a l d i s a b i l i t y on l o s s o f e a r n i n g c a p a c i t y , and t h e r e 
f o r e , a r e i n v a l i d . C l a i m a n t argues t h a t t h e s t a t u t e r e q u i r e s an award f o r l o s t 
e a r n i n g c a p a c i t y i n t h e broad f i e l d o f g e n e r a l o c c u p a t i o n s , as w e l l as t h e j o b 
a t i n j u r y . We do n o t f i n d c l a i m a n t ' s argument t o be p e r s u a s i v e . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e 
" s t a n d a r d s . " ORS 656.283(7) and 656.295(5). Under c e r t a i n c i r c u m s t a n c e s , t h e s e 
p r o v i s i o n s may a u t h o r i z e an award o u t s i d e t h e s t a n d a r d s where a c l a i m a n t r e t u r n s 
t o t h e j o b a t i n j u r y b u t i s l e s s a b l e t o compete i n t h e g e n e r a l l a b o r m a rket. 

We c o n c l u d e , t h e r e f o r e , t h a t t h e age, e d u c a t i o n and a d a p t a b i l i t y s t a n d a r d s 
c i t e d above a r e v a l i d , and we a p p l y them i n t h i s case. A c c o r d i n g l y , t h e appro
p r i a t e v a l u e f o r c l a i m a n t ' s age, e d u c a t i o n , and a d a p t a b i l i t y i s 0. 
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H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . As d i s c u s s e d 
above, c l a i m a n t i s n o t e n t i t l e d t o a v a l u e f o r age, e d u c a t i o n and a d a p t a b i l i t y . 
T h e r e f o r e , she i s e n t i t l e d t o an award based s o l e l y on her 5 p e r c e n t i m p a i r m e n t 
v a l u e . A c c o r d i n g l y , c l a i m a n t has 5 p e r c e n t unscheduled permanent d i s a b i l i t y 
under t h e s t a n d a r d s . Former OAR 436-35-280(7). 

D i s a b i l i t y O u t s i d e t h e Standards 

As d i s c u s s e d above, c l a i m a n t contends t h a t her l o s s o f e a r n i n g c a p a c i t y , 
as measured by h e r a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e g e n e r a l 
l a b o r m a r k e t , i s g r e a t e r t h a n t h a t p r o v i d e d f o r under a s t r i c t a p p l i c a t i o n o f 
t h e s t a n d a r d s . C l a i m a n t a s s e r t s , and t h e r e c o r d e s t a b l i s h e s , t h a t c l a i m a n t i s 
l i m i t e d f r o m p e r f o r m i n g h er p r i o r work i n a f a c t o r y and as a w a i t r e s s , as w e l l 
as o t h e r j o b s i n t h e g e n e r a l l a b o r market t h a t r e q u i r e t h e a b i l i t y t o l i f t 
g r e a t e r t h a n 25 pounds and t o wal k and st a n d f o r p r o l o n g e d p e r i o d s o f t i m e . 

However, we have a l r e a d y c o n s i d e r e d t h e s e l i m i t a t i o n s i n a s s i g n i n g 
c l a i m a n t a v a l u e o f 5 p e r c e n t under t h e s t a n d a r d s f o r d i s a b l i n g p a i n . To be 
c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d 
f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp., 
303 Or 390, 402 ( 1 9 8 7 ) . On t h i s r e c o r d , we do n o t f i n d t h a t c l a i m a n t has p r o v e n 
by c l e a r and c o n v i n c i n g e v i d e n c e t h a t she s u f f e r s permanent d i s a b i l i t y g r e a t e r 
t h a n t h a t awarded under t h e s t a n d a r d s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 22, 1989 i s r e v e r s e d i n p a r t , m o d i f i e d i n 
p a r t and a f f i r m e d i n p a r t . C l a i m a n t i s awarded 5 p e r c e n t (16 degrees) unsched
u l e d permanent d i s a b i l i t y f o r her neck and mid back c o n d i t i o n s . I n a d d i t i o n t o 
t h e R e f e r e e ' s award o f 5 p e r c e n t (1.2 degrees) scheduled permanent d i s a b i l i t y , 
c l a i m a n t i s awarded 9 p e r c e n t (2.16 d e g r e e s ) , f o r a t o t a l award o f 14 p e r c e n t 
(3.36 d e grees) s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e 
r i g h t i n d e x f i n g e r . C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e o f 25 p e r 
c e n t o f t h e i n c r e a s e d d i s a b i l i t y compensation awarded by t h i s o r d e r , n o t t o ex
ceed $3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . The re m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

J u l y 26, 1990 C i t e as 42 Van N a t t a 1644 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
QUIRT E. RISLEY, Claimant 
WCB Case No. 89-01087 

ORDER ON REVIEW 
V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 

Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 
C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brown's o r d e r t h a t up

h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y / o c c u p a t i o n a l d i s e a s e 
c l a i m f o r h i s low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 
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We adopt t h e Referee's u l t i m a t e f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R eferee found t h a t c l a i m a n t had f a i l e d t o p r o v e t h a t h i s c o n d i t i o n was 
e i t h e r t h e r e s u l t o f an o c c u p a t i o n a l d i s e a s e o r an i n j u r y . Under e i t h e r t h e o r y 
c l a i m a n t ' s burden i s t o prove by a preponderance o f t h e e v i d e n c e t h a t h i s low 
back c o n d i t i o n arose o u t o f and i n t h e course o f h i s employment, and t h a t h i s 
a l l e g e d w o r k - r e l a t e d i n j u r y o r work exposure was t h e m a t e r i a l c o n t r i b u t i n g cause 
t o h i s need f o r t r e a t m e n t o r r e s u l t i n g d i s a b i l i t y . See ORS 656.005(7)(a);; 
6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

We agree w i t h t h e Referee t h a t t h e r e c o r d i s d e v o i d o f any e v i d e n c e w h i c h 
w o u l d suggest t h a t c l a i m a n t ' s low back c o n d i t i o n i s t h e r e s u l t o f an occupa
t i o n a l d i s e a s e . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t 
h i s low back c o n d i t i o n i s compensable as an o c c u p a t i o n a l d i s e a s e . 

T h e r e f o r e , c l a i m a n t must prove t h a t h i s a l l e g e d work i n j u r y i n e a r l y 
F e b r u a r y 1988 was t h e m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s low back symptoms and 
need f o r t r e a t m e n t . We f i n d t h a t c l a i m a n t has f a i l e d t o meet h i s burden. The 
h o s p i t a l emergency room, where c l a i m a n t was seen on Fe b r u a r y 10, 1988, a t t r i 
b u t e s c l a i m a n t ' s low back p a i n t o h i s s p l i t t i n g wood t h e n i g h t b e f o r e . Claimant 
d i d n o t seek m e d i c a l t r e a t m e n t a g a i n f o r h i s low back symptoms u n t i l October 8, 
1988, a t w h i c h t i m e he was examined by Dr. Srch, c h i r o p r a c t o r . Dr. Srch d i d n o t 
r e n d e r an o p i n i o n as t o t h e c a u s a t i o n o f c l a i m a n t ' s low back c o n d i t i o n o t h e r 
t h a n a "check-the-box" response on t h e F i r s t M e d i c a l R e p o r t . We f i n d t h i s o p i n 
i o n i s c o n c l u s o r y and w i t h o u t any e x p l a n a t i o n . M a r s h a l l v. Bo i s e Cascade, 82 Or 
App 130, 133 ( 1 9 8 6 ) . A d d i t i o n a l l y , we have adopted t h e R e f e r e e ' s f i n d i n g t h a t 
c l a i m a n t was n o t a c r e d i b l e w i t n e s s ; t h e r e f o r e , we a r e u n a b l e t o r e l y on 
c l a i m a n t ' s t e s t i m o n y t o e s t a b l i s h t h e c a u s a t i o n o f h i s low back c o n d i t i o n . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t h i s work was a • 
m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s need f o r t r e a t m e n t o r r e s u l t i n g d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 26, 1989 i s a f f i r m e d . 

J u l y 26, 1990 C i t e as 42 Van N a t t a 1645 (1990) 

I n t h e M a t t e r o f t h e Compensation o f t h e B e n e f i c i a r i e s o f 
DONALD E. THOMAS, (Deceased), Claimant 

WCB Case Nos. 87-17184 & 88-02638 
ORDER ON REVIEW 

Brown & Tarlow, C l a i m a n t A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Gary G. Jones, A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n , on b e h a l f o f A - l S a n d b l a s t i n g and Steam C l e a n i n g 
Co. ( A - l ) , r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i c h a e l Johnson's o r d e r 
w h i c h : (1) foun d i t r e s p o n s i b l e f o r c l a i m a n t ' s widow's b e n e f i t s ; and (2) u p h e l d 
SAIF's d e n i a l o f t h e same c l a i m on b e h a l f o f Ross Bros. C o n s t r u c t i o n Co. (Ross). 
SAIF, i n i t s b r i e f on b e h a l f o f Ross (Oregon), contends t h a t c l a i m a n t was n o t an 
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Oregon s u b j e c t w o r k e r and t h a t c l a i m a n t ' s c l a i m i s n o t compensable i n Oregon. 
A l t e r n a t i v e l y , i f compensable i n Oregon, SAIF, on b e h a l f o f Ross ( O r e g o n ) , 
r a i s e s t h e i s s u e s o f i n t e r i m compensation and p e n a l t i e s and a t t o r n e y f e e s . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , i n t e r i m compensation and 
p e n a l t i e s and a t t o r n e y f e e s . We v a c a t e t h e Referee's o r d e r . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
c o r r e c t i o n and s u p p l e m e n t a t i o n . 

Paragraph 6 s h o u l d r e a d t h a t Ross was i n c u r r i n g p e n a l t i e s a t t h e r a t e 
o f $500 p e r day. 

An employee o f Ross accompanied c l a i m a n t and a n o t h e r crew member, S i d 
C o r n e t t J r . , n o r m a l l y an A - l employee, t o C a l i f o r n i a . S i d C o r n e t t J r . was r e 
s p o n s i b l e f o r f r e q u e n t c o n t a c t w i t h Ross i n Oregon t o r e p o r t on t h e p r o g r e s s o f 
t h e j o b . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s s t a t u s on t h e d a t e o f h i s f a t a l i n j u r y was t h a t o f a lo a n e d 
employee. 

C l a i m a n t was a C a l i f o r n i a worker on t h e d a t e o f h i s f a t a l i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t was an employee o f A - l . We d i s a g r e e . 
We c o n c l u d e t h a t c l a i m a n t was employed by Ross and t h a t h i s employment a r r a n g e 
ment was t h a t o f a l o a n e d - s e r v a n t . 

Under t h e l o a n e d - s e r v a n t d o c t r i n e , when a g e n e r a l employer l e n d s an 
employee t o a s p e c i a l employer, t h e s p e c i a l employer becomes l i a b l e f o r w o r k e r s ' 
compensation o n l y i f : 

" ( a ) t h e employee has made a c o n t r a c t o f h i r e , e x p r e s s o r i m p l i e d , 
w i t h t h e s p e c i a l employer; 

(b) t h e work b e i n g done i s e s s e n t i a l l y t h a t o f t h e s p e c i a l employer; 
and 

( c ) t h e s p e c i a l employer has t h e r i g h t t o c o n t r o l t h e d e t a i l s o f t h e 
work." 1C L a r s o n , Workmen's Compensation Law 8-317, 48.00; see a l s o Newport 
Seafood v. S h i n e , 71 Or App 119, 124 (1984). 

Here, c l a i m a n t u n d e r s t o o d t h a t A - l d i d n o t have a l i c e n s e t o do t h e 
work i n C a l i f o r n i a and, because o f t h a t , he would have t o f i l l o u t a W-4 f o r m 
and be p u t on Ross' p a y r o l l . C l a i m a n t was p a i d by Ross and w i t h h o l d i n g s f r o m 
h i s check were made and p a i d t o Ross' C a l i f o r n i a w o r k e r s ' compensation i n s u r e r 
i n o r d e r t o p r o v i d e C a l i f o r n i a w o r k e r s ' compensation coverage f o r him. B o t h 
c l a i m a n t and Ross u n d e r s t o o d t h a t c l a i m a n t would be w o r k i n g f o r Ross i n C a l i f o r 
n i a . B o t h c o n s e n t e d t o t h a t arrangement. We conclu d e t h a t c l a i m a n t and Ross 
e n t e r e d i n t o an i m p l i e d employment c o n t r a c t . 

C l a i m a n t was i n C a l i f o r n i a t o do t h e s a n d i n g and p a i n t i n g p o r t i o n o f a 
b r i d g e r e f u r b i s h i n g j o b t h a t Ross had c o n t r a c t e d . A t t h e t i m e , Ross was l a t e i n 
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p e r f o r m i n g t h e c o n t r a c t and was i n c u r r i n g p e n a l t i e s a t t h e r a t e o f $500 p e r day. 
A - l c o u l d n o t l e g a l l y work on t h a t j o b i n C a l i f o r n i a . The work b e i n g done by 
c l a i m a n t was e n t i r e l y t h a t o f Ross, t h e s p e c i a l employer. 

F i n a l l y , Ross had t h e r i g h t t o c o n t r o l t h e work p e r f o r m e d by c l a i m a n t . 
The s p e c i f i c a t i o n s o f t h e j o b were p r o v i d e d t o t h e p a i n t i n g crew by Ross. One 
o f t h e crew, S i d C o r n e t t J r . , f r e q u e n t l y checked w i t h Ross i n Oregon about t h e 
p r o g r e s s o f t h e j o b . An employee o f Ross accompanied t h e p a i n t e r s t o C a l i f o r n i a 
" t o make s u r e t h a t t h e y were w o r k i n g and n o t s i t t i n g on t h e i r b u t t [ s ] . " 

For t h e above-mentioned reasons, we conclude t h a t t h e t h r e e - p a r t t e s t 
has been met and t h a t c l a i m a n t was a loaned s e r v a n t , i n t h e employ o f t h e 
s p e c i a l employer, Ross. A c c o r d i n g l y , Ross i s l i a b l e f o r c l a i m a n t ' s w o r k e r s ' 
compensation coverage. 

Because we have concluded t h a t c l a i m a n t was i n t h e employ o f Ross, we 
must address t h e i s s u e o f whether he was an employee o f Ross, Oregon o r Ross, 
C a l i f o r n i a . I t i s u n d i s p u t e d t h a t c l a i m a n t was an Oregon r e s i d e n t who e n t e r e d 
i n t o an employment agreement w i t h Ross, w h i l e he was p h y s i c a l l y i n Oregon, t o 
s a n d b l a s t and p a i n t a b r i d g e e x c l u s i v e l y i n C a l i f o r n i a . He d i d n o t p e r f o r m any 
work i n Oregon f o r Ross b e f o r e g o i n g t o C a l i f o r n i a and t h e r e was no e x p e c t a t i o n 
t h a t he would p e r f o r m any work i n Oregon f o r t h i s employer a f t e r he r e t u r n e d t o 
Oregon. C l a i m a n t d i e d w h i l e he was i n C a l i f o r n i a . We c o n c l u d e t h a t , under 
Oregon law, c l a i m a n t was a C a l i f o r n i a worker a t t h e t i m e o f h i s d e a t h . 

I n o r d e r t o r e c e i v e Oregon w o r k e r s ' compensation b e n e f i t s f o r an i n 
j u r y s u s t a i n e d i n a n o t h e r j u r i s d i c t i o n , a worker must be employed i n Oregon and 
become i n j u r e d w h i l e t e m p o r a r i l y o u t o f Oregon i n c i d e n t a l t o t h e Oregon employ
ment. ORS 6 5 6 . 1 2 6 ( 1 ) . Mere r e s i d e n c e i n Oregon i s i n s u f f i c i e n t t o make a 
wo r k e r an Oregon employee f o r t h e purposes o f Workers' Compensation Law. 
H o l l i n q s w o r t h v. May T r u c k i n g , 59 Or App 531, 535 ( 1 9 8 2 ) . 

The Board has p r e v i o u s l y h e l d t h a t t o be an Oregon w o r k e r , s u b j e c t t o 
Oregon Workers' Compensation Law, o u t - o f - s t a t e work must be i n c i d e n t a l t o work 
p e r f o r m e d i n Oregon f o r an Oregon employer and t h e r e must be p r o o f o f "an e s t a b 
l i s h e d employment r e l a t i o n s h i p between [ t h e w o r k e r ] and t h i s employer i n Oregon 
b e f o r e t h e o u t o f s t a t e i n j u r y o c c u r s . " Steven A. Dancer, 40 Van N a t t a 1750 
( 1 9 8 8 ) , c i t i n g D a r v l W. H u q u l e t , 37 Van N a t t a 1518, 1520 ( 1 9 8 5 ) . (Emphasis i n 
o r i g i n a l ) . 

Here, as i n Dancer, t h e r e was no e s t a b l i s h e d employment r e l a t i o n s h i p 
between c l a i m a n t and Ross i n Oregon. Because c l a i m a n t was never employed by 
Ross i n Oregon and because no such employment was c o n t e m p l a t e d , h i s work f o r 
t h i s employer i n C a l i f o r n i a was n o t i n c i d e n t a l t o Oregon employment. ORS 
656.126(1) does n o t a p p l y and c l a i m a n t was n o t a s u b j e c t w o r k e r under Oregon 
Workers' Compensation Law. 

Because we have found t h a t Oregon Workers' Compensation Law does n o t 
a p p l y , and t h i s c l a i m s h o u l d be pursued i n C a l i f o r n i a , we do n o t r e a c h o t h e r 
i s s u e s . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 6, 1989 i s v a c a t e d . That p o r t i o n 
w h i c h f o u n d A - l r e s p o n s i b l e i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l on 
b e h a l f o f A - l i s r e i n s t a t e d and u p h e l d . C l a i m a n t ' s remedy, i f any, i s under t h e 
w o r k e r s ' compensation laws o f t h e S t a t e o f C a l i f o r n i a . 
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I n t h e M a t t e r o f t h e Compensation o f 
BOBBY G. TODD, Claimant 
WCB Case No. 88-20499 

ORDER ON REVIEW 
Kate Waldo ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : ( 1 ) 
fou n d t h a t h i s c l a i m was n o t p r e m a t u r e l y c l o s e d ; and (2) d e c l i n e d t o award p e r 
manent p a r t i a l d i s a b i l i t y f o r h i s low back i n j u r y . I n h i s b r i e f , c l a i m a n t r e 
q u e s t s remand f o r t h e t a k i n g o f a d d i t i o n a l m e d i c a l e v i d e n c e . On r e v i e w , t h e 
i s s u e s a r e remand, premature c l o s u r e and permanent p a r t i a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " C o n c l u s i o n s " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

Remand 

C l a i m a n t has r e q u e s t e d remand f o r t h e t a k i n g o f a d d i t i o n a l e x p e r t med
i c a l e v i d e n c e . The Board may remand a case t o t h e Referee i f i t d e t e r m i n e s t h a t 
t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped. ORS 6 5 6 . 2 9 5 ( 5 ) . 

C l a i m a n t r e q u e s t s remand a l l e g i n g t h a t h i s a t t o r n e y f a i l e d t o i n f o r m 
him o f e v i d e n c e p r e s e n t e d a t h e a r i n g t h a t a d v e r s e l y a f f e c t e d t h e outcome. W i t h 
r e g a r d t o t h i s a l l e g a t i o n , c l a i m a n t has n e i t h e r p r e s e n t e d nor r e f e r r e d us t o any 
ev i d e n c e t o s u p p o r t h i s c o n t e n t i o n t h a t he was n o t p r o p e r l y r e p r e s e n t e d . I n 
a d d i t i o n , c l a i m a n t has n o t shown t h a t t h e r e c o r d was i m p r o p e r l y o r i n c o m p l e t e l y 
d e v e l o p e d . A c c o r d i n g l y , we d e c l i n e t o g r a n t c l a i m a n t ' s m o t i o n f o r remand. 

Premature c l o s u r e 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h i s c l a i m was 
p r e m a t u r e l y c l o s e d . We agree and we base our c o n c l u s i o n on t h e f o l l o w i n g 
r e a s o n i n g . 

ORS 656.005(17) p r o v i d e s t h a t " m e d i c a l l y s t a t i o n a r y " means t h a t no 
f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be expe c t e d f r o m m e d i c a l t r e a t m e n t 
o r t h e passage o f t i m e . I n o r d e r f o r c l a i m a n t t o e s t a b l i s h t h a t h i s c l a i m was 
p r e m a t u r e l y c l o s e d , he must prove t h a t he was n o t m e d i c a l l y s t a t i o n a r y a t t h e 
t i m e t h e D e t e r m i n a t i o n Order i s s u e d on December 2, 1988. 

I n September 1988, Dr. Thomas, one o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s , 
o p i n e d t h a t c l a i m a n t had a l u m b o s a c r a l s t r a i n , and he p l a c e d him on a c o u r s e o f 
p h y s i c a l t h e r a p y and muscle r e l a x a n t s . On October 10, 1988, on Dr. Thomas' r e 
f e r r a l , c l a i m a n t was examined by Dr. P i a t t , M.D. Dr. P i a t t r e p o r t e d t h a t 
c l a i m a n t was t a k i n g m e d i c a t i o n as p r e s c r i b e d by Dr. Thomas. C l a i m a n t r e p o r t e d 
numerous c o m p l a i n t s , i n c l u d i n g headache, c h e s t p a i n , t i n n i t u s , l e g and back 
p a i n . 

Dr. P i a t t d iagnosed a h i s t o r y o f l e f t lumbar and d o r s a l s t r a i n and he 
r e p o r t e d m u l t i p l e w i d e s p r e a d symptoms w i t h o u t d e f i n i t e n e u r o l o g i c a b n o r m a l i t i e s . 
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He o p i n e d t h a t c l a i m a n t had p r o b a b l y developed a s e r i o u s p s y c h o l o g i c a l i n t e r f e r 
ence w i t h p h y s i c a l r e c o v e r y t h a t would make r e t u r n t o work e f f o r t s d i f f i c u l t . 

Dr. P i a t t recommended f o l l o w - u p w i t h Dr. Thomas and he suggested t h a t 
c l a i m a n t m i g h t b e n e f i t f r o m a b r i e f course o f p h y s i c a l t h e r a p y t o l e a r n home 
e x e r c i s e f o r h i s upper and lower back areas. Dr. P i a t t r e p o r t e d t h a t c o n t i n u e d 
a n t i - i n f l a m m a t o r y t h e r a p y f o r a t i m e m i g h t be h e l p f u l , b u t he w o u ld n o t recom
mend i t f o r any l e n g t h o f t i m e . 

On October 13, 1988, Dr. Thomas r e p o r t e d t h a t he d i d n o t t h i n k t h e r e 
were any o b j e c t i v e f i n d i n g s from c l a i m a n t ' s e x a m i n a t i o n . 

On October 20, 1988, Dr. Thomas w r o t e t h a t , i n h i s o p i n i o n , c l a i m a n t 
c o u l d work. He s t a t e d t h a t he d i d n o t f e e l t h a t c l a i m a n t ' s o n - t h e - j o b i n j u r y 
was s i g n i f i c a n t . He a l s o r e p o r t e d t h a t , from an o r t h o p e d i c v i e w p o i n t , c l a i m a n t 
c o u l d r e t u r n t o work. 

On October 26, 1988, Dr. Zimmerman, n e u r o l o g i s t , r e p o r t e d t h a t 
c l a i m a n t ' s e x a m i n a t i o n was t o t a l l y normal. He planned t o o b t a i n e l e c t r i c a l 
t e s t s t o p r o v i d e f u r t h e r o b j e c t i v e e v a l u a t i o n . 

We do n o t agree t h a t a need f o r f u r t h e r t e s t i n g i s i n d i c a t i v e t h a t 
c l a i m a n t has n o t reached m e d i c a l l y s t a t i o n a r y s t a t u s . See Edward L. Bateson, 42 
Van N a t t a 439 ( 1 9 9 0 ) . (Suggested f u r t h e r CT scan and MRI t e s t i n g , i n and o f i t 
s e l f , does n o t i n d i c a t e t h a t c l a i m a n t i s n o t m e d i c a l l y s t a t i o n a r y . ) A d d i t i o n 
a l l y , we do n o t f i n d t h a t a recommendation o f p h y s i c a l t h e r a p y n e c e s s a r i l y 
r e n d e r s a D e t e r m i n a t i o n Order premature. See e.g. W i l l i a m E. H a m i l t o n , 41 Van 
N a t t a 2195 ( 1 9 8 9 ) . ( P a r t i c i p a t i o n i n a work h a r d e n i n g program does n o t 
n e c e s s a r i l y i n d i c a t e t h a t f u r t h e r improvement c o u l d r e a s o n a b l y be expected.) 

C l a i m a n t has f a i l e d t o show t h a t he was n o t m e d i c a l l y s t a t i o n a r y a t 
t h e t i m e o f t h e December 2, 1988 D e t e r m i n a t i o n Order. 

Unscheduled permanent d i s a b i l i t y 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has n o t shown 
t h a t he i s e n t i t l e d t o unscheduled d i s a b i l i t y . 

Former OAR 436-35-280(1) p r o v i d e s : 

"There s h a l l be no unscheduled d i s a b i l i t y i f t h e i n j u r y 
d i d n o t r e s u l t i n i m p a i r m e n t . " 

None o f c l a i m a n t ' s d o c t o r s , i n c l u d i n g h i s t r e a t i n g d o c t o r , have o p i n e d t h a t 
c l a i m a n t i s p e r m a n e n t l y i m p a i r e d . I n a d d i t i o n , we have fou n d no e v i d e n c e i n t h e 
r e c o r d o f permanent im p a i r m e n t , t h e r e f o r e , t h e e x t e n t o f permanent d i s a b i l i t y 
c a nnot be r a t e d . 

ORDER 

The Referee's o r d e r d a t e d March 13, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RALPH G. ALTON, Claimant 

WCB Case Nos. 89-02652, 89-02650, 88-19447, 88-19446 & 88-19445 
ORDER ON REVIEW 

Bennett & Durham, Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Waggoner, e t a l . , Defense A t t o r n e y s 
D a v i d O. Home, Defense A t t o r n e y 

Jerome L a r k i n ( S a i f ) , Defense A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 
The SAIF C o r p o r a t i o n ( P o r t l a n d Wire) r e q u e s t s r e v i e w o f t h a t p o r t i o n 

o f R e f e r e e M i l l s ' o r d e r t h a t assessed i t a t t o r n e y f e e s a l t h o u g h a n o t h e r i n s u r e r 
was f o u n d t o be r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . A l t e r n a t i v e l y , SAIF con
t e n d s t h a t t h e award o f a t t o r n e y fees i s e x c e s s i v e . I n h i s b r i e f , c l a i m a n t r e 
q u e s t s t h a t t h e a t t o r n e y f e e award be i n c r e a s e d . On r e v i e w , t h e i s s u e i s a t t o r 
ney f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . The Referee concluded t h a t SAIF ( P o r t l a n d W i r e ) had 
p l a c e d c l a i m a n t ' s c o m p e n s a b i l i t y a t i s s u e when i t contended t h a t t h e c l a i m was 
no t t i m e l y . We agree. A t h e a r i n g , SAIF p l a c e d c l a i m a n t ' s compensation a t r i s k 
and t h e R e f e r e e c o r r e c t l y assessed a t t o r n e y f e e s on t h a t b a s i s . 

C l a i m a n t contends t h a t h i s cou n s e l i s e n t i t l e d t o an a t t o r n e y f e e f o r 
s e r v i c e s on r e v i e w . Inasmuch as a t t o r n e y f e e s a r e n o t "compensation" w i t h i n t h e 
meaning o f ORS 65 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r suc
c e s s f u l l y d e f e n d i n g t h a t award on r e v i e w . Dotson v. Bohemia, I n c . , 80 Or App 
233 ( 1 9 8 6 ) ; Saxton v. SAIF. 80 Or App 631 (19 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2 1 , 1989 i s a f f i r m e d . 

J u l y 27, 1990 C i t e as 42 Van N a t t a 1650 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ANTONIO A. GUTIERREZ, Claimant 

WCB Case No. 88-12699 
ORDER ON REVIEW (REMANDING) 

Ralph M. Yenne, Cla i m a n t A t t o r n e y 
Thomas Ewing, A s s i s t a n t A t t o r n e y General 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daughtry's o r d e r t h a t d i s m i s s e d h i s 
r e q u e s t f o r h e a r i n g as prem a t u r e . On r e v i e w , t h e i s s u e i s t h e p r o p r i e t y o f t h e 
d i s m i s s a l . We remand. 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s r i g h t thumb on October 6, 1987, w h i l e 
w o r k i n g i n t h e I n d u s t r i e s program a t t h e Oregon S t a t e P e n i t e n t i a r y . He f i l e d a 
c l a i m f o r t h a t i n j u r y w i t h t h e Department o f J u s t i c e , Inmate I n j u r y Fund. The 
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Fund a c c e p t e d c l a i m a n t ' s i n j u r y c l a i m i n November 1987 as a n o n d i s a b l i n g i n j u r y 
and c l o s e d t h e c l a i m w i t h o u t compensation o r award. (Ex. A ) . 

On J u l y 19, 1988, c l a i m a n t w r o t e a l e t t e r t o t h e Department o f J u s t i c e , 
i n d i c a t i n g t h a t i t was h i s u n d e r s t a n d i n g t h a t h i s i n j u r y c l a i m had been c l o s e d . 
C l a i m a n t a l s o n o t e d t h a t he was s t i l l s e e k i n g m e d i c a l t r e a t m e n t f o r h i s thumb. 
The Department r e f e r r e d t h e l e t t e r t o t h e Hearings D i v i s i o n , s u g g e s t i n g t h a t t h e 
l e t t e r c o n s t i t u t e d a r e q u e s t f o r h e a r i n g . 

The r e q u e s t f o r h e a r i n g was acknowledged by t h e Workers' Compensation 
Board on J u l y 2 1 , 1988. Pursuant t o OAR 438-06-020, a t e l e p h o n e c o n f e r e n c e was 
sc h e d u l e d f o r August 22, 1988. Claimant r e q u e s t e d a postponement o f t h e t e l e 
c o n f e r e n c e , as he was scheduled f o r thumb s u r g e r y on August 10, 1988. 

On August 23, 1988, t h e Department moved t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g as p r e m a t u r e , c i t i n g ORS 655.520(2) and 655 . 5 1 5 ( 1 ) . F i n d i n g t h e reasons 
and grounds f o r t h e m o t i o n t o be w e l l - f o u n d e d , t h e Referee d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g as premature. Claimant r e q u e s t e d r e v i e w o f t h e Referee's 
Order o f D i s m i s s a l . 

CONCLUSIONS OF LAW AND OPINION 

R e l y i n g on ORS 655.515(1) and 655.520(2), t h e Referee d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g as premature. We d i s a g r e e . 

ORS 655.515 p r o v i d e s t h a t " [ n ] o b e n e f i t s , e x c e p t r e h a b i l i t a t i o n s e r v i c e s , 
s h a l l a c c r u e t o t h e inmate u n t i l t h e d a t e o f r e l e a s e f r o m c o n f i n e m e n t and s h a l l 
be based upon t h e c o n d i t i o n o f t h e inmate a t t h a t t i m e . " 

ORS 655.520(2) p r o v i d e s t h a t , " [ u ] p o n r e l e a s e o f t h e inmate f r o m c o n f i n e 
ment, t h e depar t m e n t s h a l l r e a f f i r m o r m o d i f y i t s i n i t i a l award i n a manner 
a p p r o p r i a t e t o t h e c o n d i t i o n o f t h e inmate upon r e l e a s e . " 

N e i t h e r o f t h e s e two s t a t u t e s d i r e c t l y address c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g on t h e i s s u e o f whether o r n o t h i s c l a i m i s d i s a b l i n g o r n o n d i s a b l i n g . 

An inmate o r t h e b e n e f i c i a r y o f t h e inmate may o b t a i n r e v i e w o f an a c t i o n 
t a k e n on t h e c l a i m as p r o v i d e d i n ORS 656.283 t o 656.304. ORS 655.525. Here, 
i n r e sponse t o t h e Fund's acceptance o f h i s c l a i m as n o n d i s a b l i n g and t h e 
c l o s u r e o f h i s c l a i m , c l a i m a n t r e q u e s t e d a h e a r i n g . 

S i n c e c l a i m a n t was s e e k i n g r e v i e w o f an a c t i o n t a k e n on h i s c l a i m , he i s 
e n t i t l e d t o be hea r d . ORS 655.525; see Robert S. W a t e r s t o n , 41 Van N a t t a 2025, 
2284 ( 1 9 8 9 ) . T h e r e f o r e , i n l i g h t o f th e s e f a c t s , t h e Board c o n c l u d e s t h a t t h e 
d i s m i s s a l was im p r o p e r . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Under t h e c i r c u m s t a n c e s o f t h i s case, we c o n c l u d e t h a t remand i s 
t h e a p p r o p r i a t e a c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1989, i s v a c a t e d . T h i s case i s r e 
manded t o t h e P r e s i d i n g Referee t o a s s i g n t o a Referee w i t h i n s t r u c t i o n s t o 
sc h e d u l e and convene a h e a r i n g c o n c e r n i n g any and a l l m a t t e r s r a i s e d by c l a i m 
a n t ' s h e a r i n g r e q u e s t o r any supplemental h e a r i n g r e q u e s t s . 
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I n t h e M a t t e r o f t h e Compensation o f 
KAREN E. SCHREITER-KOPACH, Claimant 

WCB Case No. 89-01068 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h : (1) f o u n d 
t h a t c l a i m a n t ' s l e f t thumb i n j u r y c l a i m was n o t t i m e - b a r r e d ; (2) s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r t r e a t m e n t o f her c u r r e n t l e f t 
thumb c o n d i t i o n ; and (3) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r an 
a l l e g e d u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s , m e d i c a l 
s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's F i n d i n g s o f Fact as our own, w i t h t h e f o l 
l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s November 30, 1984 compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
cause o f h e r c u r r e n t need f o r t r e a t m e n t o f her l e f t thumb. 

CONCLUSIONS OF LAW AND OPINION 

U n t i m e l y N o t i c e 

A f t e r f i n d i n g t h a t c l a i m a n t ' s c l a i m was f o r a "new i n j u r y , " t h a t t h e i n 
s u r e r had knowledge o f c l a i m a n t ' s l e f t thumb i n j u r y , and f i n d i n g no b a s i s f o r 
p r e j u d i c e , t h e R e f e r e e concl u d e d t h a t c l a i m a n t ' s c u r r e n t c l a i m was n o t t i m e -
b a r r e d . We agree t h a t c l a i m a n t ' s c l a i m i s n o t t i m e - b a r r e d , b u t a p p l y d i f f e r e n t 
r e a s o n i n g . 

The i n s u r e r argues t h a t c l a i m a n t ' s c u r r e n t c l a i m i s t i m e - b a r r e d under ORS 
656.265, c o n t e n d i n g t h a t i t d i d n o t r e c e i v e n o t i c e o f a l e f t thumb i n j u r y u n t i l 
December 1988, t h e r e b y e s t a b l i s h i n g p r e j u d i c e . We d i s a g r e e . 

ORS 656.265 p r o v i d e s t h a t , 

" ( 1 ) N o t i c e o f an a c c i d e n t r e s u l t i n g i n i n j u r y . . . 
s h a l l be g i v e n i m m e d i a t e l y by t h e worker . . . b u t 
n o t l a t e r t h a n 30 days a f t e r t h e a c c i d e n t . . . . 

" ( 4 ) F a i l u r e t o g i v e n o t i c e as r e q u i r e d by t h i s sub
s e c t i o n b a r s a c l a i m under ORS 656.001 t o 656.794 
u n l e s s : 

" ( a ) t h e employer had knowledge o f t h e i n j u r y . . . 
o r t h e i n s u r e r . . . has n o t been p r e j u d i c e d by 
f a i l u r e t o r e c e i v e t h e n o t i c e . . . . " (emphasis 
added). 

Here, t h e employer had n o t i c e o f t h e a c c i d e n t i m m e d i a t e l y . N o t h i n g i n t h i s 
s t a t u t e r e q u i r e s n o t i c e o f t h e p a r t i c u l a r i n j u r i e s caused by t h e a c c i d e n t . I t 
o n l y r e q u i r e s n o t i c e o f t h e a c c i d e n t i t s e l f . 

T h e r e f o r e , we co n c l u d e t h a t c l a i m a n t ' s c u r r e n t l e f t thumb c l a i m i s n o t 
t i m e - b a r r e d under ORS 656.265. 
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C l a i m a n t contends t h a t her c u r r e n t l e f t thumb c o n d i t i o n i s a compensable 
consequence o f her November 1984 compensable i n j u r y . We agree. 

C l a i m a n t has an accepted c l a i m f o r an i n d u s t r i a l i n j u r y . I t i s w e l l s e t 
t l e d t h a t t h e employer i s l i a b l e f o r t h e n a t u r a l consequences f l o w i n g f r o m a com 
p e n s a b l e i n j u r y . W i l l i a m s v. Gates McDonald & Co., 300 Or 278, 281 ( 1 9 8 5 ) ; 
P a t t i t u c c i v. B o i s e Cascade Corp., 8 Or App 503, 507-08 ( 1 9 7 2 ) ; Randolph P. 
G a u l , 42 Van N a t t a 592 ( 1 9 9 0 ) . 

The o n l y m e d i c a l e v i d e n c e i n t h e r e c o r d i s t h a t o f c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , Dr. I s a a c s o n . Isaacson t r e a t e d c l a i m a n t ' s thumb c o n d i t i o n f r o m 1983, 
when c l a i m a n t s u f f e r e d a noncompensable l a c e r a t i o n t o t h e bone o f her l e f t thumb 
u n t i l t h e p r e s e n t . 

The r e c o r d e s t a b l i s h e s t h a t on November 1984, w h i l e w o r k i n g as a s e c u r i t y 
g u a r d , c l a i m a n t i n j u r e d her head and l e f t hand w h i l e a t t e m p t i n g t o apprehend a 
s u s p e c t . As a r e s u l t o f t h i s i n c i d e n t , c l a i m a n t ' s l e f t thumb, w h i c h was h e a l i n g 
f r o m t h e i n i t i a l noncompensable f u s i o n s u r g e r y , s u f f e r e d a c o n t u s i o n and was 
s p r a i n e d , c a u s i n g a d e l a y i n t h e u n i o n o f t h e f u s i o n . (Ex. 1 8 ) . T h i s d e l a y i n 
t h e u n i o n o f t h e f u s i o n caused t h e n e c e s s i t y f o r t h e second f u s i o n p e r f o r m e d on 
c l a i m a n t ' s thumb i n 1985. The c o m p e n s a b i l i t y o f t h i s second f u s i o n s u r g e r y i s 
n o t a t i s s u e . 

F i n a l l y , as a d i r e c t r e s u l t o f b o t h f u s i o n s u r g e r i e s , c l a i m a n t developed a 
bone spur a t t h e i n t e r p h a l a n g e a l j o i n t f u s i o n o f t h e l e f t thumb w h i c h r e q u i r e d 
s u r g i c a l r e m o v a l . I t i s t h i s s u r g i c a l bone spur p r o c e d u r e and m e d i c a l t r e a t m e n t 
t h a t c l a i m a n t contends i s a compensable consequence o f t h e November 1984 compens 
a b l e i n j u r y . We agree. 

I n J a n uary 1989, Isaacson o p i n e d t h a t c l a i m a n t ' s November 30, 1984 l e f t 
thumb i n j u r y m a t e r i a l l y worsened c l a i m a n t ' s p r e e x i s t i n g l e f t thumb c o n d i t i o n and 
caused t h e n e c e s s i t y f o r t h e second f u s i o n s u r g e r y . (Ex. 1 8 ) . I s a a c s o n n o t e d 
t h a t c l a i m a n t t h e n developed a spur a t t h e i n t e r p h a l a n g e a l j o i n t f u s i o n o f t h e 
thumb and t h a t t h e spur was t h e reason f o r t h e most c u r r e n t s u r g e r y . 

There i s no e v i d e n c e i n t h e r e c o r d , m e d i c a l o r l a y , w h i c h c o n t r a d i c t s 
I s a a c s o n ' s o p i n i o n r e g a r d i n g t h e c a u s a l r e l a t i o n s h i p between t h e November 1984 
compensable i n j u r y and c l a i m a n t ' s c u r r e n t thumb c o n d i t i o n . T h e r e f o r e , c l a i m a n t 
has met her burden o f p r o v i n g t h a t her compensable 1984 i n d u s t r i a l i n j u r y i s a 
m a t e r i a l cause o f her c u r r e n t c o n d i t i o n . 

P e n a l t i e s and A t t o r n e y Fees - Unreasonable D e n i a l 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law, as s e t f o r t h i n t h e 
" O p i n i o n " p o r t i o n o f t h e o r d e r , w i t h r e s p e c t t o t h e i s s u e o f "Unreasonable 
d e n i a l . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 26, 1989, i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s c l a i m , c l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e assessed f e e o f $650, p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM J . THOMAS, Claimant 

WCB Case No. 87-10347 
ORDER ON RECONSIDERATION 

Rasmussen & Henry, Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our A p r i l 10, 1990 Order on 
Review t h a t a f f i r m e d awards by D e t e r m i n a t i o n Order o f sc h e d u l e d and un s c h e d u l e d 
d i s a b i l i t y f o r a head i n j u r y . I n o r d e r t o a l l o w t h e SAIF C o r p o r a t i o n s u f f i c i e n t 
t i m e t o respo n d t o c l a i m a n t ' s m o t i o n , we abated o ur o r d e r . Having r e c e i v e d 
SAIF's response t o c l a i m a n t ' s m o t i o n , we now proceed t o our r e v i e w . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t ' s c o n d i t i o n as o f t h e d a t e o f h e a r i n g was unchanged f r o m h i s 
c o n d i t i o n as o f c l a i m r e o p e n i n g i n December 1987. As o f t h e d a t e o f h e a r i n g , 
c l a i m a n t c o n t i n u e d t o work i n m o d i f i e d employment as a l o g l o a d e r o p e r a t o r . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t r e q u e s t e d h e a r i n g s from a J u l y 1, 1987 D e t e r m i n a t i o n Order 
and a J u l y 25, 1988 D e t e r m i n a t i o n Order. The J u l y 1988 D e t e r m i n a t i o n Order r e 
s u l t e d f r o m a r e o p e n i n g o f c l a i m a n t ' s c l a i m i n December 1987. Those h e a r i n g r e 
q u e s t s were c o n s o l i d a t e d . A t t h e September 9, 1988 h e a r i n g , c l a i m a n t i n d i c a t e d 
t h a t he w i s h e d t o pursue o n l y h i s appeal o f t h e J u l y 1987 D e t e r m i n a t i o n Order. 
The R e f e r e e h e a r d and a d m i t t e d e v i d e n c e p e r t a i n i n g t o c l a i m a n t ' s c o n d i t i o n as i t 
e x i s t e d p r i o r t o c l a i m r e o p e n i n g i n December 1987. 

I n o u r A p r i l 10, 1990 Order on Review, we s t a t e d t h a t c l a i m a n t ' s d i s 
a b i l i t y must be r a t e d a t t h e t i m e o f h e a r i n g . That f a c t , c o u p l e d w i t h f o r m e r 
OAR 438-10-005 ( t e m p . ) , r e q u i r e d a p p l i c a t i o n o f t h e " s t a n d a r d s " f o r e v a l u a t i o n 
o f c l a i m a n t ' s d i s a b i l i t y . We foun d , however, t h a t c l a i m a n t had f a i l e d t o p r e 
s e n t e v i d e n c e c o n c e r n i n g h i s c o n d i t i o n as i t e x i s t e d a t t h e t i m e o f t h e h e a r i n g . 
T h e r e f o r e , we c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h e n t i t l e m e n t under 
t h e " s t a n d a r d s " t o a g r e a t e r award o f permanent d i s a b i l i t y t h a n p r e v i o u s l y 
awarded. , 

On r e c o n s i d e r a t i o n , c l a i m a n t a s s e r t s t h a t we s h o u l d remand h i s case 
f o r f u r t h e r e v i d e n c e - t a k i n g on h i s c o n d i t i o n as o f t h e d a t e o f h e a r i n g . A l t e r 
n a t i v e l y , c l a i m a n t argues t h a t t h e r e c o r d e s t a b l i s h e s t h a t h i s c o n d i t i o n a t t h e 
t i m e o f h e a r i n g was unchanged from h i s c o n d i t i o n as o f December 1987. Conse
q u e n t l y , c l a i m a n t contends t h a t t h e r e c o r d c o n t a i n s s u f f i c i e n t e v i d e n c e t o r a t e 
h i s d i s a b i l i t y a t t h e t i m e o f h e a r i n g under t h e " s t a n d a r d s . " SAIF agrees t h a t 
t h e r e c o r d i s s u f f i c i e n t l y developed t o e v a l u a t e c l a i m a n t ' s d i s a b i l i t y a t he a r 
i n g under t h e " s t a n d a r d s . " We agree. We proceed w i t h t h a t e v a l u a t i o n . 

Unscheduled D i s a b i l i t y 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, f o r m e r 
OAR 436-35-001 e t sea, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s 
a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f un
sch e d u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-270(1). 

The d e t e r m i n a t i o n o f unscheduled permanent d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
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" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a re added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t 
age o f un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 28 y e a r s i s 0. Former 
OAR 436-35-290. 

E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l e d u c a t i o n i s 
0. Former OAR 436-35-300(3). C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r 
t o t h e d a t e o f i n j u r y was 3, as a f a l l e r (DOT # 454.684-014). T h e r e f o r e , t h e 
a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. Former OAR 436-35-300(4). C l a i m a n t has no 
documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 1. For
mer OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 4, t h e f o r m a l educa
t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 436-
3 5 - 3 0 0 ( 6 ) . 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s o r 
her u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] b u t who has r e 
t u r n e d t o m o d i f i e d work i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t f o r m e r OAR 436-
3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s 
u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d 
work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do 
h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s 
a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s con
t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i 
c a l c a p a c i t y t o do heavy work. C l a i m a n t ' s m o d i f i e d work i n v o l v e d o p e r a t i n g a 
l o g l o a d e r . The E v a l u a t i o n S e c t i o n , a p p a r e n t l y c o n c l u d i n g t h a t o p e r a t i o n o f a 
l o g l o a d e r r e q u i r e d a p h y s i c a l c a p a c i t y between medium and heavy, a s s i g n e d a 
v a l u e o f 1.5. SAIF agrees t h a t 1.5 i s t h e a p p r o p r i a t e v a l u e . C l a i m a n t has n o t 
o b j e c t e d t o t h i s f i g u r e . T h e r e f o r e , t h e a d a p t a b i l i t y v a l u e w h i c h we use i s 1.5. 
Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

Im p a i r m e n t 

As a r e s u l t o f h i s s k u l l f r a c t u r e , c l a i m a n t has e x p e r i e n c e d permanent 
damage t o t h e b r a i n . T h i s damage i s m a n i f e s t e d by a minor l o s s o f c o g n i t i v e 
s k i l l s i n c l u d i n g d i m i n i s h e d math, r e a d i n g and comprehension s k i l l s . I n a d d i 
t i o n , c l a i m a n t ' s l o n g - t e r m memory a b i l i t i e s have been reduced. The c r i t e r i a t o 
be used i n r a t i n g t h e impairment r e s u l t i n g from permanent o r g a n i c b r a i n damage 
a r e f o u n d a t f o r m e r OAR 436-35-395. Pursuant t o t h a t r u l e , o r g a n i c b r a i n damage 
i s s u b d i v i d e d i n t o f o u r " c l a s s e s " depending upon t h e degree o f i n t e r f e r e n c e w i t h 
d a i l y l i v i n g a c t i v i t i e s w h i c h r e s u l t s from t h a t damage. Here, c l a i m a n t i s a b l e 
t o c a r r y o u t most o f t h e a c t i v i t i e s o f d a i l y l i v i n g as w e l l as b e f o r e t h e i n 
j u r y . A c c o r d i n g l y , c l a i m a n t ' s impairment i s p r o p e r l y p l a c e d i n t h e C l a s s 1 
r a t i n g . G i v e n t h e degree o f c l a i m a n t ' s reduced c o g n i t i v e a b i l i t i e s , we a s s i g n 
an i m p a i r m e n t v a l u e w i t h i n Class 1 o f 15 p e r c e n t . 
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C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s unsched
u l e d permanent d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . 
When c l a i m a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 4, t h e sum i s 4. 
When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1.5, t h e p r o d u c t 
i s 6. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 15, t h e r e s u l t 
i s 21 p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . C l a i m a n t ' s unscheduled permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 21 p e r c e n t . 

N e i t h e r p a r t y contends, nor does t h e r e c o r d s u p p o r t a f i n d i n g t h a t 
c l a i m a n t ' s permanent unscheduled d i s a b i l i t y i s more o r l e s s t h a n t h e v a l u e p r o 
v i d e d f o r by a p p l i c a t i o n o f t h e " s t a n d a r d s . " See ORS 656 . 2 8 3 ( 7 ) . C o n s i d e r i n g 
c l a i m a n t ' s p r i o r awards t o t a l l i n g 21 p e r c e n t unscheduled permanent d i s a b i l i t y , 
we f i n d him e n t i t l e d t o no a d d i t i o n a l unscheduled award. 

Scheduled D i s a b i l i t y 

R i g h t l e g 

Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f sched
u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-010(1). C l a i m a n t i s en
t i t l e d t o an award based upon r e c o g n i z e d impairment v a l u e s f o r permanent l o s s o f 
use o f h i s r i g h t l e g . 

C l a i m a n t ' s s o l e r a t a b l e impairment under t h e " s t a n d a r d s " f o r h i s r i g h t 
l o w e r e x t r e m i t y r e s u l t s f r o m l o s s o f s e n s a t i o n . I n t h i s r e g a r d , c l a i m a n t has 
f u l l range o f m o t i o n and e x p e r i e n c e s no d i s a b l i n g p a i n . However, he has a p a r 
t i a l l o s s o f p l a n t a r s e n s a t i o n i n t h e f o o t area. Exs. 12, 2 1 . He i s e n t i t l e d 
t o a v a l u e o f 5 p e r c e n t f o r t h i s l o s s . Former OAR 436-35-200(1). A c c o r d i n g l y , 
c l a i m a n t ' s permanent sched u l e d d i s a b i l i t y under t h e " s t a n d a r d s " i s 5 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y 
s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e 
" s t a n d a r d s . " ORS 656.283(7) and 656.295(5). 

I n a d d i t i o n t o r a t a b l e l o s s o f s e n s a t i o n i n h i s r i g h t f o o t , c l a i m a n t 
a l s o s u f f e r s f r o m a l o s s o f p o s i t i o n sense i n h i s r i g h t l e g , i . e . , c l a i m a n t i s 
u n a b l e t o d e t e r m i n e t h e p o s i t i o n i n g o f h i s r i g h t l e g w i t h o u t a c t u a l l y l o o k i n g a t 
h i s l e g . T h i s l o s s o f p o s i t i o n sense makes i t more d i f f i c u l t f o r c l a i m a n t t o 
c l i m b , w a l k on uneven ground, and p e r f o r m o t h e r s i m i l a r a c t i v i t i e s . Moreover, 
c l a i m a n t i s pr o n e t o stumble o v e r o b j e c t s i n h i s p a t h . T h i s u n r e b u t t e d l o s s o f 
p o s i t i o n sense i s n o t addressed by t h e " s t a n d a r d s . " V i e w i n g t h e r e c o r d as a 
whole, we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d by c l e a r and c o n v i n c i n g e v i 
dence t h a t h i s permanent scheduled r i g h t l e g d i s a b i l i t y exceeds t h a t a r r i v e d a t 
by a p p l i c a t i o n o f t h e " s t a n d a r d s . " We conclude t h a t c l a i m a n t i s e n t i t l e d t o a 
t o t a l award o f 20 p e r c e n t scheduled d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f 
h i s r i g h t l e g . ORS 656 . 2 9 5 ( 5 ) ; see R i l e y H i l l General C o n t a c t o r I n c . v. Tandy 
Corp., 303 Or 390, 407 (1 9 8 7 ) . 

R i g h t Arm 

C l a i m a n t ' s s o l e r a t a b l e impairment under t h e " s t a n d a r d s " f o r h i s r i g h t 
upper e x t r e m i t y r e s u l t s f r o m l o s s o f s e n s a t i o n i n h i s r i g h t hand. Former OAR 
436-35-110. We a r e persuaded i n t h i s r e g a r d t h a t c l a i m a n t has r e t a i n e d l e s s 
t h a n n o r m a l b u t more t h a n p r o t e c t i v e s e n s a t i o n . Ex. 2 1 . A c c o r d i n g l y , he i s 
e n t i t l e d t o t h e f o l l o w i n g v a l u e s f o r t h e f i n g e r s o f h i s r i g h t hand: thumb - 16 
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p e r c e n t ; i n d e x f i n g e r - 24 p e r c e n t ; m i d d l e f i n g e r - 26 p e r c e n t ; r i n g f i n g e r - 27 
p e r c e n t ; and l i t t l e f i n g e r - 43 p e r c e n t . When t h e s e v a l u e s a r e c o n v e r t e d t o 
hand v a l u e s and combined, i n accordance w i t h f o r m e r OAR 436-35-120(4), a v a l u e 
o f 20.2 p e r c e n t o f t h e hand i s o b t a i n e d . Former OAR 436-35-070. That v a l u e i s 
rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e , o r 21 p e r c e n t o f t h e hand. Former 
OAR 436-35- 0 1 0 ( 6 ) . T h i s impairment i s e q u i v a l e n t t o 16 p e r c e n t o f t h e arm. 
Former OAR 436-35-090. 

A g a i n , e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i 
t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s . " ORS 656.283(7) and 656.295(5). 

I n a d d i t i o n t o r a t a b l e l o s s o f s e n s a t i o n i n h i s r i g h t hand, c l a i m a n t 
a l s o s u f f e r s f r o m l e s s e n e d manual d e x t e r i t y o f h i s r i g h t hand and a l o s s o f 
p o s i t i o n sense i n h i s r i g h t arm, i . e . c l a i m a n t i s un a b l e t o d e t e r m i n e t h e p o s i 
t i o n i n g o f h i s r i g h t arm w i t h o u t a c t u a l l y l o o k i n g a t h i s arm. T h i s l o s s o f 
p o s i t i o n sense makes i t more d i f f i c u l t f o r c l a i m a n t t o use h i s r i g h t upper 
e x t r e m i t y t o p e r f o r m a c t i v i t i e s i n v o l v i n g g r a s p i n g and m a n i p u l a t i n g o b j e c t s . 
T h i s u n r e b u t t e d l o s s o f manual d e x t e r i t y and p o s i t i o n sense i s n o t addressed by 
t h e " s t a n d a r d s . " V i e w i n g t h e r e c o r d as a whole, we co n c l u d e t h a t c l a i m a n t has 
e s t a b l i s h e d by c l e a r and c o n v i n c i n g evidence t h a t h i s permanent s c h e d u l e d r i g h t 
arm d i s a b i l i t y exceeds t h a t a r r i v e d a t by a p p l i c a t i o n o f t h e " s t a n d a r d s . " We 
co n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a t o t a l award o f 2 5 p e r c e n t s c h e d u l e d d i s 
a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s r i g h t arm. ORS 6 5 6 . 2 9 5 ( 5 ) ; see R i l e y 
H i l l G e n e r a l C o n t a c t o r I n c . v. Tandy Corp., 303 Or 390, 407 ( 1 9 8 7 ) . 

ORDER 

The Referee's o r d e r d a t e d November 18, 1988 i s a f f i r m e d i n p a r t and 
m o d i f i e d i n p a r t . I n a d d i t i o n t o t h e award o f schedul e d permanent r i g h t l e g 
d i s a b i l i t y made by D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 10 p e r c e n t (15 
d e g r e e s ) , f o r a t o t a l award t o d a t e o f 20 p e r c e n t (30 degrees) s c h e d u l e d perma
ne n t r i g h t l e g d i s a b i l i t y . I n a d d i t i o n t o t h e award o f 15 p e r c e n t (28.8 p e r 
c e n t ) s c h e d u l e d r i g h t arm d i s a b i l i t y , c l a i m a n t i s awarded 10 p e r c e n t (19.2 p e r 
c e n t ) , f o r a t o t a l award t o d a t e o f 25 p e r c e n t (48 degrees) s c h e d u l e d r i g h t arm 
d i s a b i l i t y . The Referee's o r d e r i s a f f i r m e d t o t h e e x t e n t t h a t i t d e c l i n e d t o 
award a d d i t i o n a l unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e approved f e e o f 25 p e r c e n t o f t h e a d d i t i o n a l compensation 
r e s u l t i n g f r o m t h i s o r d e r i n an amount n o t t o exceed $3,000, p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1657 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GOLDIE M. AMES, Claimant 
WCB Case No. 88-22524 

ORDER ON REVIEW 
S t e b b i n s & C o f f e y , C l a i m a n t A t t o r n e y s 

H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 19 p e r c e n t (60.8 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n s o f Law," w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On r e v i e w , c l a i m a n t does n o t c o n t e s t her award under t h e s t a n d a r d s , 
b u t she argues t h a t t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t she i s e n t i t l e d 
t o a g r e a t e r award o f d i s a b i l i t y . She contends t h a t t h e s t a n d a r d s do n o t t a k e 
i n t o a c c o u n t h e r age o f 46, her l i m i t e d v o c a t i o n a l e x p e r i e n c e and h e r h i g h 
s c h o o l degree. I n a d d i t i o n , c l a i m a n t argues t h a t , due t o decreased a n k l e r e f l e x 
and numbness o f t h e r i g h t f o o t , she i s unable t o s t a n d f o r l o n g p e r i o d s o f t i m e . 
She c o n t e n d s t h a t she has problems w i t h her c u r r e n t j o b as a d i s h w a s h e r because 
i t i n v o l v e s p r o l o n g e d s t a n d i n g . 

F i n a l l y , c l a i m a n t argues t h a t a v o c a t i o n a l e x p e r t , Mr. McNaught, t e s 
t i f i e d t h a t , i n h i s o p i n i o n , bending and t w i s t i n g r e s t r i c t i o n s p r e c l u d e h er fr o m 
many medium l e v e l j o b s . Mr. McNaught has r e p o r t e d t h a t t h e v o c a t i o n a l and medi
c a l f a c t o r s i n d i c a t e t h a t c l a i m a n t has a l o s s o f 33 p e r c e n t o f h e r e a r n i n g 
c a p a c i t y . 

We c o n c l u d e t h a t c l a i m a n t ' s age, e d u c a t i o n , t r a i n i n g , a d a p t a b i l i t y and 
s k i l l s have a l l been t a k e n i n t o c o n s i d e r a t i o n under an a p p l i c a t i o n o f t h e s t a n 
d a r d s ; t h e r e f o r e , t h o s e f a c t o r s do n o t n e c e s s a r i l y c o n s t i t u t e c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t she was n o t a d e q u a t e l y compensated. See Henry H. S t i n n e t t , 
42 Van N a t t a 1187 (1990) ( C l a i m a n t ' s age, e d u c a t i o n and c u r r e n t s t r e n g t h d i d n o t 
equate t o c l e a r and c o n v i n c i n g e v i d e n c e as t h e f a c t o r s had a l r e a d y been c o n s i d 
e r e d under t h e s t a n d a r d s ) . 

We a r e a l s o n o t c o n v i n c e d t h a t c l a i m a n t ' s i n a b i l i t y t o s t a n d t o p e r 
f o r m some j o b s i s i n d i c a t i v e t h a t she i s e n t i t l e d t o a d d i t i o n a l c ompensation. 
C l a i m a n t ' s t r e a t i n g p h y s i c i a n f o u n d t h a t she had f l a t f e e t and bow l e g s and he 
d i d n o t b e l i e v e t h a t t h e c o n d i t i o n s were r e l a t e d t o her compensable back c o n d i 
t i o n . We t h e r e f o r e do n o t t a k e c l a i m a n t ' s l i m i t e d a b i l i t y t o s t a n d i n t o a ccount 
i n c o n s i d e r i n g t h e adequacy o f her award. 

F i n a l l y , c l a i m a n t argues t h a t her v o c a t i o n a l e x p e r t has t e s t i f i e d t h a t 
she i s p r e c l u d e d f r o m many j o b s t h a t r e q u i r e bending and t w i s t i n g . Mr. McNaught 
c o n c l u d e d t h a t , under t h e c i r c u m s t a n c e s , c l a i m a n t had l o s t a p p r o x i m a t e l y 33 p e r 
c e n t o f h e r e a r n i n g c a p a c i t y . We d i s a g r e e . 

C l a i m a n t argues t h a t , b e f o r e t h e i n j u r y she had 9 p e r c e n t o f t h e j o b 
market a v a i l a b l e t o h e r , b u t a f t e r t h e i n j u r y o n l y 6 p e r c e n t o f t h e m arket was 
a v a i l a b l e . We f i n d c l a i m a n t ' s argument t o be w i t h o u t m e r i t . E a r n i n g c a p a c i t y 
i s based upon n o t o n l y t h e number o f t y p e s o f j o b s a worker can p e r f o r m , b u t 
a l s o upon o t h e r f a c t o r s such as wages, t h e number o f hours and days worked i n 
each j o b and t h e a v a i l a b i l i t y and number o f j o b s i n a wo r k e r ' s h y p o t h e t i c a l l y 
n o rmal l a b o r m a r k e t . The t e s t i m o n y o f c l a i m a n t ' s v o c a t i o n a l e x p e r t i s n o t p e r 
s u a s i v e i n t h i s r e g a r d , as he has o n l y c o n s i d e r e d one o f t h e f a c t o r s t h a t com
p r i s e a w o r k e r ' s e a r n i n g c a p a c i t y . We t h e r e f o r e c o n c l u d e t h a t t h e v o c a t i o n a l 
e x p e r t ' s o p i n i o n does n o t p r o v i d e c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s 
award o f 19 p e r c e n t unscheduled permanent d i s a b i l i t y was i n a d e q u a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 16, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROGER A. BAILEY, Claimant 

WCB Case Nos. 88-16900 & 88-14782 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Tom Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t : (1) r e q u i r e d 
t h e SAIF C o r p o r a t i o n t o r e c a l c u l a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y r a t e based 
on a we e k l y wage o f $203.98; (2) assessed a 25 p e r c e n t p e n a l t y and a t t o r n e y f e e 
f o r u n r e a s o n a b l e f a i l u r e t o t i m e l y d i s c l o s e c l a i m s documents; and (3) d e c l i n e d 
t o award a c a r r i e r - p a i d f e e f o r unreasonable f a i l u r e t o i n c l u d e o v e r t i m e i n c a l 
c u l a t i o n o f t h e r a t e o f temporary d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e r a t e o f 
t e m p o r a r y d i s a b i l i t y compensation and a t t o r n e y f e e s . We a f f i r m i n p a r t , m o d i f y 
i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t was compensably i n j u r e d on Februa r y 4, 1988 and August 12, 
1988. The SAIF C o r p o r a t i o n , as t h e i n s u r e r o f t h e e m p l o y e r - a t - i n j u r y , p a i d 
c l a i m a n t t e m p o r a r y d i s a b i l i t y compensation i n each c l a i m based on an average 
w e e k l y wage o f $200. T h i s f i g u r e was c a l c u l a t e d based on i n f o r m a t i o n f r o m t h e 
employer i n d i c a t i n g t h a t c l a i m a n t was scheduled t o work f i v e days p e r week, 
e i g h t h o u r s p e r day, a t a r a t e o f $5.00 per hour. 

A t t h e t i m e o f t h e f i r s t i n j u r y , c l a i m a n t was employed as a s e c u r i t y 
g u a r d by a s e r v i c e company. He a p p a r e n t l y worked a t v a r y i n g l o c a t i o n s . He was 
sc h e d u l e d t o work Thursday t h r o u g h Monday w i t h Tuesday and Wednesday o f f . When 
he missed a sc h e d u l e d day on account o f i l l n e s s , he was p a i d f o r e i g h t h o u r s . 
He o f t e n worked more t h a n e i g h t hours i n a day and o f t e n worked on h i s scheduled 
days o f f . A l t h o u g h c l a i m a n t worked a v a r y i n g number o f o v e r t i m e h o u r s , he 
worked o v e r t i m e d u r i n g e v e r y p a y r o l l p e r i o d a f t e r t h a t e n d i n g June 30, 1987 
u n t i l t h e p a y r o l l p e r i o d d u r i n g which he was i n j u r e d . 

A t t h e t i m e o f i n j u r y , c l a i m a n t was p a i d $5.00 p e r hour f o r hours des
i g n a t e d by t h e employer as r e g u l a r hours and $7.50 p e r hour f o r ho u r s d e s i g n a t e d 
by t h e employer as o v e r t i m e hours. The r e c o r d does n o t i n c l u d e any t e s t i m o n y 
c o n c e r n i n g how hours were d e s i g n a t e d . I t would appear, however, t h a t c l a i m a n t 
may have been p a i d a t t h e o v e r t i m e r a t e f o r hours i n excess o f 40 hours d u r i n g 
t h e week commencing Sunday and en d i n g Saturday. See Ex. 1. 

D u r i n g t h e 26 f u l l p a y r o l l weeks p r e c e d i n g t h e F e b r u a r y 4, 1988 i n j u r y 
— t h a t i s , August 1, 1987 t h r o u g h January 3 1 , 1988 — c l a i m a n t r e c e i v e d a 
s e r i e s o f i n c r e a s e s i n h o u r l y r a t e o f pay. D u r i n g t h e p a y r o l l p e r i o d e n d i n g 
August 16 he was r e c e i v i n g $4.65 per hour; by t h e p a y r o l l p e r i o d e n d i n g November 
15 he was r e c e i v i n g $5.00 per hour. I t would appear t h a t t h e i n c r e a s e s r e f l e c t 
some t y p e o f l o n g e v i t y o r m e r i t i n c r e a s e . There i s no i n d i c a t i o n t h a t a t t h e 
t i m e o f i n j u r y c l a i m a n t ' s j o b c l a s s i f i c a t i o n o r wage r a t e v a r i e d f r o m t i m e t o 
t i m e . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was h i r e d t o work f i v e days p e r week. He r e g u l a r l y worked 
o v e r t i m e , a l b e i t f o r v a r y i n g p e r i o d s o f t i m e . D u r i n g t h e 26 week p e r i o d p r i o r 
t o t h e i n j u r y c l a i m a n t worked an average o f 41.4 hours per week a t t h e r e g u l a r 
r a t e and 13.82 hours per week a t t h e o v e r t i m e r a t e f o r an average w e e k l y wage, 
a t t h e r a t e s p a y a b l e a t t h e t i m e o f i n j u r y , o f $310.65. 
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SAIF u n r e a s o n a b l y d e l a y e d and r e s i s t e d t h e payment o f compensation by 
f a i l i n g t o i n c l u d e o v e r t i m e e a r n i n g s i n i t s temporary d i s a b i l i t y c ompensation 
payments. 

CONCLUSIONS OF LAW AND OPINION 

Rate o f t e m p o r a r y d i s a b i l i t y compensation 

The p a r t i e s agree t h a t SAIF e r r e d when i t f a i l e d t o i n c l u d e o v e r t i m e 
pay i n i t s c a l c u l a t i o n o f c l a i m a n t ' s average weekly wage f o r purposes o f comput
i n g c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s . They f u r t h e r agree t h a t t h e 
t e m p o r a r y d i s a b i l i t y r a t e 

p a y a b l e f o r t h e Fe b r u a r y 4 i n j u r y s h a l l a l s o a p p l y t o t h e l a t e r i n j u r y . 
F i n a l l y , t h e y agree t h a t t h e average weekly wage must be d e t e r m i n e d i n 
accordance w i t h OAR 436-60-020(7). They d i s a g r e e , however, on t h e p r o p e r 
a p p l i c a t i o n o f t h e r u l e . 

The R e f e r e e c o n c l u d e d t h a t because c l a i m a n t ' s hours o f work v a r i e d , 
h i s average w e e k l y wage s h o u l d be c a l c u l a t e d based on h i s average e a r n i n g s o v e r 
t h e 26 weeks p r i o r t o t h e i n j u r y . OAR 436-60-020(7)(a) and ( i ) . H i s o p i n i o n 
s t a t e s t h a t t h e p a r t i e s have s t i p u l a t e d t h a t c l a i m a n t ' s t o t a l e a r n i n g s f o r t h e 
26 week p e r i o d were $7,955.02; he d i v i d e d t h a t f i g u r e by 26, a r r i v i n g a t an 
average w e e k l y wage o f $305.96. He computed 2/3 o f t h a t r a t e t o a r r i v e a t a TTD 
r a t e o f $203.98. I n h i s o r d e r , however, he d i r e c t e d SAIF t o pay TTD a t t h e r a t e 
o f 2/3 o f $203.98. 

C l a i m a n t contends t h a t t h e Referee i s wrong i n s e v e r a l r e g a r d s . 
F i r s t , assuming t h a t c l a i m a n t ' s average weekly wage i s as c a l c u l a t e d by t h e 
Re f e r e e , t h e o r d e r s h o u l d be m o d i f i e d t o r e f l e c t t h a t f i g u r e and n o t 2/3 o f i t . 
Second, c l a i m a n t contends t h a t he works f i v e n i n e - h o u r s h i f t s p e r week. There
f o r e , h i s average w e e k l y r e g u l a r wage i s $225. T h i r d , under OAR 436-60-
0 2 0 ( 7 ) ( i ) , w h i c h a p p l i e s t o c l a i m a n t s who work o v e r t i m e , c l a i m a n t c o n t e n d s t h a t 
inasmuch as c l a i m a n t worked an average o f 13.82 hours o f o v e r t i m e p e r week, h i s 
r a t e o f compensation must be c a l c u l a t e d as i f he worked two f u l l n i n e hour days 
o f o v e r t i m e each week i n a d d i t i o n t o t h e 45 r e g u l a r h o u r s . 

We agree w i t h c l a i m a n t ' s f i r s t p o i n t . The Referee appears t o have i n 
a d v e r t e n t l y r e q u i r e d a p p l i c a t i o n o f t h e s t a t u t o r y f o r m u l a f o r c a l c u l a t i o n o f t h e 
t e m p o r a r y d i s a b i l i t y r a t e t o a f i g u r e which he had a l r e a d y reduced i n accordance 
w i t h t h e f o r m u l a . We w i l l m o d i f y t h e Referee's o r d e r t o r e q u i r e t h a t t h e s t a t u 
t o r y f o r m u l a e s t a b l i s h e d i n ORS 656.210 be a p p l i e d t o t h e average w e e k l y wage 
and n o t t o a f i g u r e w h i c h i s 2/3 o f t h e average weekly wage. 

N e v e r t h e l e s s , w h i l e we d i s a g r e e i n a minor way w i t h t h e R e f e r e e ' s 
a n a l y s i s o f t h e prob l e m , we r e j e c t c l a i m a n t ' s o t h e r arguments. We f i n d no b a s i s 
f o r c l a i m a n t ' s a s s e r t i o n t h a t c l a i m a n t worked a n i n e - h o u r s h i f t . W h i l e t h e em
p l o y e r ' s t i m e r e c o r d s suggest t h a t c l a i m a n t v e r y o f t e n worked 8 1/2 ho u r s on 
sc h e d u l e d workdays, t h e r e i s no eviden c e t h a t c l a i m a n t ' s r e g u l a r s h i f t was 
e i t h e r 8 1/2 o r n i n e h o u r s . The employer's t i m e and p a y r o l l r e c o r d s , w h i c h a r e 
a l l t h a t appear i n t h e r e c o r d , suggest t h a t c l a i m a n t worked an e i g h t hour s h i f t 
inasmuch as he was p a i d e i g h t hours f o r days missed due t o i l l n e s s . 

C l a i m a n t ' s c o n t e n t i o n t h a t h i s average weekly wage s h o u l d be c a l c u 
l a t e d as i f he worked 18 o v e r t i m e hours, r a t h e r t h a n 13.82, p e r week i s e q u a l l y 
u n s u p p o r t e d . C l a i m a n t r e l i e s on t h e D i r e c t o r ' s r u l e w h i c h p r o v i d e s f o r compen
s a t i o n o f w o r k e r s employed w i t h o v e r t i m e as f o l l o w s : 
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"Overtime s h a l l be c o n s i d e r e d o n l y when worked on a 
r e g u l a r b a s i s . Overtime e a r n i n g s s h a l l be c o n s i d e r e d 
a t t h e o v e r t i m e r a t e r a t h e r t h a n s t r a i g h t 
time....Example: I f one day o f o v e r t i m e per month f o r 
a n o r m a l l y 40 hour a week worker, use 40 hours a t r e g u 
l a r wage and 2 hours a t o v e r t i m e wage; e t c . , t o compute 
t h e w eekly r a t e . I f o v e r t i m e v a r i e s i n hours 
worked per day o r week, use average as i n s u b s e c t i o n 
( a ) . One-half day o r more w i l l be c o n s i d e r e d a f u l l 
day when d e t e r m i n i n g days worked per week." (Emphasis 
s u p p l i e d . ) 

OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( i ) . He argues t h a t t h e r u l e means t h a t a w o r k e r s h a l l be c r e d 
i t e d f o r a f u l l day o f work when h i s average weekly o v e r t i m e exceeds 1/2 t h e 
l e n g t h o f h i s r e g u l a r s h i f t . Since he worked an average amount o f o v e r t i m e t h a t 
s l i g h t l y exceeds 1 1/2 t i m e s h i s r e g u l a r s h i f t l e n g t h , he b e l i e v e s he s h o u l d be 
t r e a t e d as i f he worked 5 r e g u l a r n i n e hour s h i f t s p l u s 2 r e g u l a r n i n e hour o v e r 
t i m e s h i f t s . 

A l t h o u g h t h e purpose o f t h e emphasized sentence i s n o t t r a n s p a r e n t , t h e 
i n t e r p r e t a t i o n o f f e r e d by c l a i m a n t does v i o l e n c e t o t h e g e n e r a l purpose o f t h e 
r u l e w h i c h i s t o p r o v i d e a f o r m u l a f o r t h e average weekly wage w h i c h approximates 
what c l a i m a n t would have earned had he n o t been i n j u r e d . C l a i m a n t ' s r e a d i n g 
would i n f l a t e t h e average weekly wage f o r no a s c e r t a i n a b l e r e a s o n . We conclude 
t h a t t h e emphasized p o r t i o n o f t h e r u l e i s i n t e n d e d t o a s s i s t i n d e t e r m i n i n g how 
many days c l a i m a n t i s r e g u l a r l y employed f o r purposes o f ORS 656.210 and i s n o t 
i n t e n d e d f o r use i n c a l c u l a t i n g average o v e r t i m e h o u r s . T h e r e f o r e , we r e j e c t 
c l a i m a n t ' s c o n t e n t i o n s . 

N e v e r t h e l e s s , we conclude t h a t , owing t o t h e p e c u l i a r f a c t s o f t h i s case, 
t h e R e f e r e e e r r e d when, t o c a l c u l a t e t h e average weekly wage, he averaged 
c l a i m a n t ' s e a r n i n g s r a t h e r t h a n h i s hours f o r t h e 26 p a y r o l l weeks p r e c e d i n g t h e 
i n j u r y . We average e a r n i n g s when a worker, a t t h e t i m e o f i n j u r y , i s employed t o 
work v a r y i n g s h i f t s , hours o r wages. OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( c ) . A w o r k e r , however, 
i s e n t i t l e d t o compensation i n accordance w i t h h i s a t i n j u r y wage. Thus, when a 
w o r k e r has been promoted d u r i n g t h e weeks p r i o r t o i n j u r y , h i s average weekly 
wage i s c a l c u l a t e d based o n l y on h i s wages s i n c e h i s p r o m o t i o n t o t h e a t - i n j u r y 
p o s i t i o n . See Robert T. Moon, 39 Van N a t t a 370, 503 ( 1 9 8 7 ) , a f f ' d mem 
91 Or App 186 ( 1 9 8 8 ) . Where, as here, c l a i m a n t has been promoted o n l y i n t h e 
sense t h a t he r e c e i v e d a wage i n c r e a s e d u r i n g t h e 26 week p e r i o d w i t h o u t a change 
i n j o b c l a s s i f i c a t i o n , h i s average wage i s a r r i v e d a t by f i r s t c a l c u l a t i n g h i s 
average r e g u l a r and o v e r t i m e hours and m u l t i p l y i n g t h e s e f i g u r e s by t h e r e g u l a r 
and o v e r t i m e hours t o whi c h c l a i m a n t was e n t i t l e d a t t h e t i m e o f i n j u r y . T h i s 
approach i s c o n s i s t e n t w i t h OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( i ) w h i c h p r o v i d e s f o r c a l c u l a t i o n 
o f w e e k l y r e g u l a r hours and o v e r t i m e hours b e f o r e c o n v e r t i n g t h o s e h o u r s t o 
d o l l a r s and, by c r o s s r e f e r e n c e t o OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( a ) , f o r use o f a 26 week 
average when t h e amount o f o v e r t i m e v a r i e s from week t o week. F i n a l l y , i t more 
f a i r l y a p p r o x i m a t e s what c l a i m a n t would have earned b u t f o r t h e compensable 
i n j u r y t h a n does t h e Referee's approach. 

U s i n g t h e f o r m u l a d i s c u s s e d above, we concl u d e t h a t c l a i m a n t worked an 
average o f 41.4 hours o f r e g u l a r t i m e and 13.82 hours o f o v e r t i m e each week. At 
t h e r a t e o f pay i n e f f e c t a t t h e t i m e o f i n j u r y , he would have e a r n e d an average 
o f $310.65. He was e n t i t l e d t o temporary d i s a b i l i t y compensation based on t h a t 
average w e e k l y wage. 
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A t t o r n e y f e e s 

Roger A. B a i l e y . 42 Van N a t t a 1659 (1990) 

The R e f e r e e approved a f e e payable t o c l a i m a n t ' s a t t o r n e y o u t o f t h e a d d i 
t i o n a l c ompensation o b t a i n e d i n t h i s p r o c e e d i n g . He h e l d t h a t c o u n s e l i s e n t i 
t l e d t o such a f e e under OAR 438-15-045 and i s n o t e n t i t l e d by ORS 656.386(1) t o 
a c a r r i e r - p a i d f e e f o r overcoming a d e n i a l o f a r e j e c t e d case. The Ref e r e e was 
c o r r e c t as f a r as he went. However, c l a i m a n t c o r r e c t l y argues t h a t a c a r r i e r -
p a i d f e e i s a p p r o p r i a t e i n a case i n v o l v i n g t h e r a t e o f t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n when c l a i m a n t contends and proves t h a t t h e i n s u r e r ' s m i s c a l c u l a t i o n o f 
t h e r a t e o f t e m p o r a r y d i s a b i l i t y compensation i s u n r e a s o n a b l e . I n such cases, 
t h e i n s u r e r has d e l a y e d and r e s i s t e d compensation w i t h i n t h e meaning o f f o r m e r 
ORS 656.262(10) and ORS 656.382(1). T h e r e f o r e , a c a r r i e r - p a i d f e e i s a p p r o p r i 
a t e . H e r s c h e l J. Thompson, 40 Van N a t t a 1670 ( 1 9 8 8 ) . 

A t h e a r i n g , c l a i m a n t r a i s e d t h e i s s u e o f p e n a l t i e s and a t t o r n e y f e e s f o r 
u n r e a s o n a b l e c a r r i e r conduct r e l a t e d t o t h e r a t e o f t e m p o r a r y d i s a b i l i t y compen
s a t i o n . T r . 3. The D i r e c t o r ' s r u l e and t h e case law c l e a r l y r e q u i r e t h e c o n s i d 
e r a t i o n o f o v e r t i m e e a r n i n g s i n c a l c u l a t i o n o f t h e average w e e k l y wage. Conse
q u e n t l y , we c o n c l u d e t h a t SAIF's conduct was unreas o n a b l e . T h e r e f o r e , c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a f e e f o r s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g 
t h i s i s s u e . The f e e , however, s h a l l n o t be comparable i n amount t o t h a t awarded 
i n Thompson because, i n t h i s case, SAIF had conceded t h i s b a s i c e r r o r a t t h e 
commencement o f h e a r i n g ; t h i s p r o c e e d i n g was p r o l o n g e d by c l a i m a n t ' s a t t o r n e y ' s 
p u r s u i t o f an i n t e r p r e t a t i o n o f t h e D i r e c t o r ' s r u l e s w h i c h we have r e j e c t e d . ^ 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2, 1989, abated March 27, 1989, and rep u b 
l i s h e d A p r i l 20, 1989, i s m o d i f i e d i n p a r t , r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . That p o r t i o n o f t h e o r d e r t h a t r e q u i r e d payment based on two t h i r d s o f 
$203.98 p e r week i s m o d i f i e d t o r e q u i r e payment based on $310.65 p e r week. 
C l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e i n t h e amount o f 25 p e r c e n t o f t h e 
i n c r e a s e d compensation awarded by t h i s o r d e r , p a y a b l e by t h e SAIF C o r p o r a t i o n 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y o u t o f t h a t compensation. The t o t a l o u t - o f -
c ompensation f e e awarded a t h e a r i n g and on r e v i e w s h a l l n o t exceed $3,800. For 
s e r v i c e s a t h e a r i n g and on r e v i e w on t h e i s s u e o f SAIF's u n r e a s o n a b l e f a i l u r e t o 
c o n s i d e r o v e r t i m e e a r n i n g s i n c a l c u l a t i n g t h e r a t e o f t e m p o r a r y d i s a b i l i t y 
c o mpensation, c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500, p a y a b l e by 
SAIF. The b a l a n c e o f t h e o r d e r i s a f f i r m e d . 

1. C l a i m a n t seeks no a d d i t i o n a l p e n a l t y f o r t h i s v i o l a t i o n and we award 
none because t h e R e f e r e e has a l r e a d y awarded t h e maximum a l l o w a b l e p e n a l t y f o r 
a n o t h e r v i o l a t i o n . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1662 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JUDY C. BOWERS, Claimant 
WCB Case No. 88-12820 

ORDER ON REVIEW 
Malagon, Moore, e t a l . , C l a i m a n t A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h a f f i r m e d a D e t e r 
m i n a t i o n Order award o f 5 p e r c e n t (9.6 degrees) s c h e d u l e d permanent d i s a b i l i t y 
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f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t arm. On r e v i e w , t h e i s s u e i s e x t e n t 
o f s c h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " and supplement w i t h t h e 
f o l l o w i n g . 

C l a i m a n t has d i s a b l i n g p a i n which r e s t r i c t s her a b i l i t y t o e x t e n d her 
r i g h t arm f u l l y and t o do r e p e t i t i v e a c t i v i t i e s r e q u i r e d t o d r i v e , sew, k n i t o r 
c r o c h e t . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y as o f June 16, 1988. 

The D e t e r m i n a t i o n Order i s s u e d J u l y 18, 1988. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d a 9 p e r c e n t l o s s o f use o r f u n c t i o n o f her r i g h t 
arm as a r e s u l t o f her compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h t h e e x t e n t o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y , t h e 
Ref e r e e p r o p e r l y a p p l i e d t h e st a n d a r d s f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s 
a d o p t e d by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those a r e t h e s t a n 
d a r d s we a p p l y as w e l l . S p e c i f i c a l l y , f o r m e r OAR 436-35-010 t h r o u g h 436-35-260, 
t h e " s t a n d a r d s " i n e f f e c t a t t h e t i m e o f t h e J u l y 18, 1988 D e t e r m i n a t i o n Order, 
a p p l y t o t h e r a t i n g o f scheduled permanent p a r t i a l d i s a b i l i t i e s . OAR 438-10-
010. 

D i s a b i l i t y Under t h e Standards 

On e x a m i n a t i o n , c l a i m a n t has reduced g r i p s t r e n g t h , l o s s o f r i g h t elbow 
range o f m o t i o n , and p a i n . The Referee p r o p e r l y n o t e d t h a t c l a i m a n t ' s l o s s o f 
g r i p s t r e n g t h e x i s t s f r o m p r i o r c a r p a l t u n n e l r e l e a s e s and i s n o t a r a t a b l e p a r t 
o f h er c u r r e n t c l a i m . 

The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 5 p e r c e n t scheduled 
permanent p a r t i a l d i s a b i l i t y f o r l o s t range o f r i g h t elbow m o t i o n . On r e v i e w , 
we c a l c u l a t e a d i f f e r e n t v a l u e . Claimant has r i g h t elbow range o f m o t i o n f r o m 5 
degrees t o 140 degrees. For 10 degrees l o s s o f f l e x i o n , c l a i m a n t i s awarded a 
v a l u e o f 3. Former OAR 436-35-100(1). For 5 degrees l o s s o f e x t e n s i o n , 
c l a i m a n t i s awarded a v a l u e o f 1. Former OAR 436-35-100(2). These v a l u e s a r e 
added f o r a t o t a l i m p airment v a l u e f o r l o s t elbow ranges o f m o t i o n o f 4 p e r c e n t . 
Former OAR 436-35-100(6). 

A d d i t i o n a l l y , c l a i m a n t a s s e r t s t h a t she i s e n t i t l e d t o a v a l u e f o r l o s s o f 
p r o n a t i o n and s u p i n a t i o n under former OAR 436-35-100(4). Dr. B u t t e r s , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , notes t h a t c l a i m a n t has f u l l f o r e a r m r o t a t i o n , 
w h i c h c l a i m a n t concedes i s synonymous w i t h p r o n a t i o n and s u p i n a t i o n . N e v e r t h e 
l e s s , c l a i m a n t contends t h a t Dr. B u t t e r s ' r e p o r t does n o t c l e a r l y measure 
p r o n a t i o n and s u p i n a t i o n , and i s t h e r e f o r e , ambiguous. C l a i m a n t asks t h e Board 
t o a s s i g n a v a l u e based on c l a i m a n t ' s u n r e b u t t e d t e s t i m o n y o f p a i n and r e 
s t r i c t e d a c t i v i t i e s . 

We d e c l i n e t o do so. There i s no m e d i c a l e v i d e n c e o f l o s s o f r i g h t arm 
p r o n a t i o n and s u p i n a t i o n . Thus, w h i l e c l a i m a n t c r e d i b l y t e s t i f i e d t o p a i n and 
r e s t r i c t e d a c t i v i t i e s w i t h r i g h t f o r e a r m r o t a t i o n , by her t e s t i m o n y she d i d n o t 
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seek m e r e l y t o c l a r i f y a m e d i c a l l y v e r i f i e d l o s s , b u t t o e s t a b l i s h such a l o s s . 
Under t h e s e c i r c u m s t a n c e s , we a r e u n w i l l i n g t o accept c l a i m a n t ' s u n s u b s t a n t i a t e d 
t e s t i m o n y as t o l o s t range o f m o t i o n , and conclude t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h a r a t a b l e l o s s o f r i g h t f o r e a r m s u p i n a t i o n and p r o n a t i o n . See Darcy 
M. Greene, 42 Van N a t t a 1372 (1 9 9 0 ) ; Dennis D. Reed, 42 Van N a t t a 873 ( 1 9 9 0 ) . 

C l a i m a n t a l s o contends t h a t t h e Referee e r r e d i n n o t a s s i g n i n g a v a l u e 
under t h e s t a n d a r d s f o r d i s a b l i n g p a i n . We agree. 

Former OAR 43 6 - 3 5 - 0 1 0 ( 2 ) ( a ) p r o v i d e s t h a t p a i n can r e s u l t i n l o s s o f use 
o r f u n c t i o n . When i t does, i t i s r a t e d based on t h e l o s s o f use o r f u n c t i o n 
w h i c h r e s u l t s and no a d d i t i o n a l v a l u e i s a l l o w e d f o r p a i n a l o n e . The Board i n 
D a n i e l M. A l i r e , 41 Van N a t t a 752 (1989) h e l d t h a t , inasmuch as t h e s t a n d a r d s do 
n o t p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n , t h e 
Board on de novo r e v i e w can c o n s i d e r t h e evidence and award t h e c l a i m a n t a v a l u e 
t h a t a d e q u a t e l y compensates her f o r her l o s s o f use o r f u n c t i o n a t t r i b u t a b l e t o 
d i s a b l i n g p a i n . 

Here, we f i n d t h a t t h e preponderance o f t h e ev i d e n c e d e m o n s t r a t e s t h a t 
c l a i m a n t has a l o s s o f use o r f u n c t i o n i n her dominant r i g h t arm a t t r i b u t a b l e t o 
d i s a b l i n g p a i n . C l a i m a n t has numbness and p a i n w i t h e x t e n s i o n o f t h e arm w h i c h 
l i m i t h er a b i l i t y t o p e r f o r m her p r i o r r e s t a u r a n t work. Moreover, r e p e t i t i v e 
use o f her r i g h t arm causes d i s a b l i n g p a i n w h i c h a f f e c t s her a b i l i t y t o d r i v e , 
sew, k n i t , and c r o c h e t . We c o n s i d e r a v a l u e o f 5 p e r c e n t i n t h i s p a r t i c u l a r 
case t o be r e a s o n a b l e . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s d i s a b i l i t y 
under t h e s t a n d a r d s , we proceed t o t h a t c a l c u l a t i o n . When t h e t o t a l v a l u e f o r 
l o s s o f r i g h t elbow range o f m o t i o n (4 p e r c e n t ) and t h e v a l u e f o r d i s a b l i n g p a i n 
(5 p e r c e n t ) a r e combined, t h e r e s u l t i s 8.8 p e r c e n t s c h e d u l e d permanent d i s a b i l 
i t y . Former OAR 436-35-100(8). That d i s a b i l i t y f i g u r e i s rounded up t o t h e 
ne x t h i g h e r whole p e r c e n t a g e . Former OAR 436-36-010(6). C l a i m a n t ' s d i s a b i l i t y 
under t h e s t a n d a r d s i s , t h e r e f o r e , 9 p e r c e n t f o r l o s s o f use o r f u n c t i o n o f her 
r i g h t arm. 

D i s a b i l i t y O u t s i d e t h e Standards 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
ORS 656.283(7) and 656 . 2 9 5 ( 5 ) . To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

C l a i m a n t contends t h a t t h e st a n d a r d s do n o t a d e q u a t e l y r a t e h e r l i m i t e d 
r e p e t i t i v e use o f her arm, and her problems w i t h sewing, c r o c h e t i n g , d r i v i n g an 
a u t o m o b i l e , s i t t i n g and p e r f o r m i n g everyday chores. 

C l a i m a n t a s s e r t s t h a t subsequent amendments t o t h e d i s a b i l i t y s t a n d a r d s 
e s t a b l i s h by c l e a r and c o n v i n c i n g evidence t h a t her award, as g r a n t e d p u r s u a n t 
t o t h e s t a n d a r d s , was i n a d e q u a t e . S p e c i f i c a l l y , she a l l e g e s t h a t t h e "new" 
s t a n d a r d s a l l o w a r a t i n g f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f a 
sc h e d u l e d body p a r t , such as c l a i m a n t ' s r e s t r i c t i o n on r e p e t i t i v e use o f h e r 
r i g h t arm. T h e r e f o r e , c l a i m a n t contends, t h e change i n t h e r u l e s i s c o n c l u s i v e 
e v i d e n c e t h a t t h e e a r l i e r r u l e s d i d n o t a d e q u a t e l y and a p p r o p r i a t e l y r a t e 
c l a i m a n t ' s permanent d i s a b i l i t y . We d i s a g r e e . 

We p r e v i o u s l y have h e l d t h a t amendments t o t h e s t a n d a r d s m e r e l y e s t a b l i s h 
t h a t t h e d i s a b i l i t y s t a n d a r d s were amended a t a t i m e f o l l o w i n g t h e c l o s u r e o f 



Judy C. Bowers, 42 Van N a t t a 1662 (1990) 1665 

t h e c l a i m a n t ' s i n j u r y c l a i m , and do not c o n s t i t u t e c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y i s g r e a t e r t h a n p r e v i o u s l y awarded. 
Joseph Anger, 41 Van N a t t a 827 (19 8 9 ) . 

Moreover, we have a l r e a d y c o n s i d e r e d t h e l i m i t a t i o n s n o t e d by c l a i m a n t i n 
a s s i g n i n g a v a l u e under t h e s t a n d a r d s f o r l o s t range o f m o t i o n and d i s a b l i n g 
p a i n . C l a i m a n t has n o t p r e s e n t e d c l e a r and c o n v i n c i n g e v i d e n c e t h a t h er award 
under t h e s t a n d a r d s does n o t a d e q u a t e l y compensate her f o r her l o s t use and 
f u n c t i o n . 

A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t i s e n t i t l e d t o an award o f 9 p e r 
c e n t f o r s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o f f u n c t i o n o f her r i g h t 
arm. 

ORDER 

The Referee's o r d e r d a t e d December 22, 1988 i s m o d i f i e d . I n a d d i t i o n t o 
t h e D e t e r m i n a t i o n Order award o f 5 p e r c e n t (9.6 degrees) s c h e d u l e d permanent 
d i s a b i l i t y , c l a i m a n t i s awarded 4 p e r c e n t (7.68 d e g r e e s ) , g i v i n g h e r a t o t a l 
award t o d a t e o f 9 p e r c e n t (17.28 degrees) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e r i g h t arm. C l a i m a n t ' s a t t o r n e y i s awarded an 
approved f e e o f 25 p e r c e n t o f t h e i n c r e a s e d scheduled d i s a b i l i t y compensation 
awarded by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1665 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOE E. COUEY, Claimant 
WCB Case No. 89-01690 

ORDER ON REVIEW 
Coons & Cole, Claimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garavanta's o r d e r t h a t u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s 
asthma c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . C l a i m a n t s u f f e r s from r e a c t i v e a i r w a y s d i s e a s e ( a s t h m a ) . That d i s 
ease p r e e x i s t e d h i s employment a t James R i v e r C o r p o r a t i o n as d e m o n s t r a t e d by 
o b j e c t i v e s p i r o m e t r y t e s t i n g and a h i s t o r y o f c h e s t t i g h t n e s s and wheezing w i t h 
upper r e s p i r a t o r y i n f e c t i o n s . (See Exs. 2, 3, & 2 2 ) . 

CONCLUSIONS OF LAW AND OPINION 

The l e g i s l a t u r e amended t h e o c c u p a t i o n a l d i s e a s e s t a t u t e , ORS 656.802, 
e f f e c t i v e J a nuary 1, 1988. Because c l a i m a n t ' s l a s t work exposure w h i c h c o u l d 
have c o n t r i b u t e d t o a wors e n i n g o f h i s c o n d i t i o n o c c u r r e d i n October 1988, we 
f i n d t h a t t h i s case s h o u l d be ana l y z e d under t h e new s t a t u t e . Johnson v. SAIF, 
78 Or App 143, 148, r e v den 301 Or 240 (1 9 8 6 ) ; Donna E. Aschbacher, 41 Van 
N a t t a 1242 ( 1 9 8 9 ) . 

ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) r e q u i r e s t h a t c l a i m a n t e s t a b l i s h t h a t h i s work expo
s u r e was t h e major c o n t r i b u t i n g cause o f a wors e n i n g o f h i s p r e e x i s t i n g asthma 
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c o n d i t i o n . W e l l e r v. Union C a r b i d e , 288 Or 27, 36 ( 1 9 8 0 ) ; Donna E. Aschbacher, 
su p r a . 

The R e f e r e e fo u n d t h a t c l a i m a n t had not c a r r i e d h i s burden. We agree. 
I n r e a c h i n g t h i s c o n c l u s i o n , we are persuaded by t h e w e i g h t o f t h e m e d i c a l e v i 
dence t h a t , d u r i n g h i s employment a t James R i v e r C o r p o r a t i o n , c l a i m a n t s u f f e r e d 
an e x a c e r b a t i o n o f symptoms w h i c h d i d n o t a f f e c t h i s p r e e x i s t i n g d i s e a s e p r o 
cess. (See Exs. 22-6, 24-1-2, 25-3 & 2 7 ) . I n t h i s r e g a r d , we adopt t h e 
Ref e r e e ' s a n a l y s i s o f t h e m e d i c a l evidence. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 18, 1989 i s a f f i r m e d . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1666 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STOKES R. CROTTS, JR., Claimant 

WCB Case No. 88-02377 
ORDER ON REVIEW 

Ralph M. Yenne, Claimant A t t o r n e y 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee McCullough's o r d e r 
w h i c h g r a n t e d t h e i n s u r e r an o f f s e t f o r temporary d i s a b i l i t y b e n e f i t s p a i d w h i l e 
c l a i m a n t was i n c a r c e r a t e d . On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s neck, back, l e f t elbow and 
head i n J u l y 1986. C l a i m a n t was i n c a r c e r a t e d d u r i n g t h e p e r i o d f r o m F e b r u 
a r y 26, 1987 t h r o u g h J u l y 30, 1987. D u r i n g t h i s p e r i o d , t h e i n s u r e r p a i d 
c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f J u l y 30, 1987. H i s c l a i m was 
c l o s e d by a September 1987 D e t e r m i n a t i o n Order w h i c h awarded c l a i m a n t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f r o m J u l y 2 1 , 1986 t h r o u g h J u l y 30, 1987. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y u n t i l J u l y 30, 1987. 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t s u b s t a n t i v e l y e n t i t l e d t o tem
p o r a r y d i s a b i l i t y b e n e f i t s f r o m February 26, 1987 t h r o u g h J u l y 30, 1987, as he 
was i n c a r c e r a t e d d u r i n g t h i s t i m e p e r i o d . We d i s a g r e e . 

Subsequent t o t h e Referee's o r d e r , t h e c o u r t has h e l d t h a t a c l a i m a n t was 
s u b s t a n t i v e l y e n t i t l e d t o tem p o r a r y d i s a b i l i t y b e n e f i t s , w h i l e i n c a r c e r a t e d , i f 
he was n o t m e d i c a l l y s t a t i o n a r y and n o t r e l e a s e d t o r e g u l a r work. Forshee & 
La n q l e y L o g g i n g v. Peckham, 100 Or App 717 (1 9 9 0 ) . 

Here, c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y u n t i l J u l y 30, 1987. T h e r e 
f o r e , f o r t h e reasons c i t e d i n Peckham, supra, we co n c l u d e t h a t c l a i m a n t was 
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s u b s t a n t i v e l y e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s f r o m F e b r u a r y 26, 1987 
t h r o u g h J u l y 30, 1987. Thus, t h o s e p r e v i o u s l y - p a i d b e n e f i t s do n o t c o n s t i t u t e 
an overpayment. Inasmuch as t h e s e b e n e f i t s were n o t o v e r p a i d , t h e i n s u r e r i s 
n o t e n t i t l e d t o o f f s e t them a g a i n s t any f u t u r e award o f permanent d i s a b i l i t y . 

As a r e s u l t o f t h i s o r d e r , c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensation 
has been e f f e c t i v e l y i n c r e a s e d i n t h a t he has been fo u n d s u b s t a n t i v e l y e n t i t l e d 
t o t e m p o r a r y d i s a b i l i t y b e n e f i t s from February 26, 1987 t h r o u g h J u l y 30, 1987. 
Because t h e s e b e n e f i t s have a l r e a d y been p r o c e d u r a l l y p r o v i d e d , c l a i m a n t does 
n o t a c t u a l l y r e c e i v e t h e s e b e n e f i t s . Yet, such c i r c u m s t a n c e s do n o t p r e v e n t 
c l a i m a n t ' s a t t o r n e y from r e c e i v i n g an a t t o r n e y f e e f o r h i s e f f o r t s i n s e c u r i n g 
c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o such b e n e f i t s . See OAR 438- 1 5 - 0 8 5 ( 2 ) ; 
Anthony E. Cochrane, 42 Van N a t t a 1619 (1990). 

ORDER 

The Referee's o r d e r , d a t e d June 7, 1988, i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n , w h i c h found t h a t c l a i m a n t was n o t s u b s t a n t i v e l y e n t i t l e d 
t o t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d from F e b r u a r y 25, 1987 t h r o u g h 
J u l y 30, 1987, and g r a n t e d t h e i n s u r e r an o f f s e t f o r b e n e f i t s p a i d d u r i n g t h i s 
p e r i o d , i s r e v e r s e d . The D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d and no 
o f f s e t i s a u t h o r i z e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e tempo
r a r y d i s a b i l i t y b e n e f i t s p a i d between February 25, 1987 and J u l y 30, 1987, n o t 
t o exceed $3,800. The remainder o f t h e o r d e r i s a f f i r m e d . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1667 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CARMEN M. CUDE, Claimant 
WCB Case No. 88-18881 
ORDER OF DISMISSAL 

Gleeson & D a v i s , Claimant A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t e d r e v i e w o f Referee Tenenbaum's March 30, 1989 o r d e r . 
C l a i m a n t , p r o se, c r o s s - r e q u e s t e d r e v i e w o f t h e Referee's o r d e r . S u b s e q u e n t l y , 
t h e i n s u r e r w i t h d r e w i t s r e q u e s t f o r r e v i e w , and moved f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w f o r l a c k o f j u r i s d i c t i o n . The i s s u e on r e v i e w i s 
whether we have j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s c r o s s - r e q u e s t . Because we 
co n c l u d e t h e c r o s s - r e q u e s t f o r r e v i e w i s u n t i m e l y , t h e i n s u r e r ' s m o t i o n i s 
g r a n t e d . 

FINDINGS OF FACT 

The R e f e r e e ' s o r d e r was i s s u e d on March 30, 1989. On A p r i l 13, 1989, t h e 
Board r e c e i v e d t h e i n s u r e r ' s r e q u e s t f o r r e v i e w o f t h e o r d e r . On May 1, 1989, 
t h e Board r e c e i v e d c l a i m a n t ' s c r o s s - r e q u e s t f o r r e v i e w o f t h e o r d e r . On June 
27, 1989, t h e i n s u r e r w i t h d r e w i t s r e q u e s t f o r r e v i e w . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s c r o s s - r e q u e s t f o r Board r e v i e w was r e c e i v e d by t h e Board more 
t h a n 30 days a f t e r t h e issuance o f t h e Referee's o r d e r and more t h a n 10 days 
a f t e r t h e i n s u r e r s u b m i t t e d i t s r e q u e s t f o r Board r e v i e w . 
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CONCLUSIONS OF LAW AND OPINION 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. When one p a r t y t i m e l y r e q u e s t s Board r e v i e w , t h e 
o t h e r p a r t i e s have a t l e a s t t h e remainder o f t h e 30-day p e r i o d and, i n any 
e v e n t , no l e s s t h a n 10 days w i t h i n w h i c h t o c r o s s - r e q u e s t r e v i e w . 
ORS 6 5 6 . 2 8 9 ( 3 ) . Here, c l a i m a n t d i d n o t t i m e l y f i l e a c r o s s - r e q u e s t f o r Board 
r e v i e w o f t h e Refer e e ' s o r d e r w i t h i n t h i r t y days o f i t s i s s u a n c e , o r w i t h i n t e n 
days o f t h e i n s u r e r ' s r e q u e s t f o r Board r e v i e w . Consequently, upon t h e w i t h 
d r a w a l and d i s m i s s a l o f t h e i n s u r e r ' s r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s o r d e r , 
t h e o r d e r became f i n a l . Thus, we no l o n g e r have j u r i s d i c t i o n t o p r o c e e d w i t h 
a r e v i e w o f t h e Refer e e ' s o r d e r . Eder v. F i l c h e r C o n s t r u c t i o n , 89 Or App 42 5 
( 1 9 8 8 ) . L a c k i n g such j u r i s d i c t i o n , we cannot proceed t o t h e m e r i t s . 

We a r e m i n d f u l t h a t c l a i m a n t has c r o s s - r e q u e s t e d r e v i e w w i t h o u t b e n e f i t o f 
l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s n o t ex
p e c t e d t o be f a m i l i a r w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e 
Workers' Compensation Law. However, i n s t r u c t i o n s f o r r e q u e s t i n g r e v i e w were 
c l e a r l y s t a t e d i n t h e Referee's o r d e r . F i n a l l y , we a r e n o t f r e e t o r e l a x a 
j u r i s d i c t i o n a l r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut I n s u r a n c e Co. v. 
K i n g , 63 Or App 847 ( 1 9 8 3 ) . See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; 
J u l i o Lopez, 38 Van N a t t a 862 (19 8 6 ) . 

A c c o r d i n g l y , t h e i n s u r e r ' s r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 
C l a i m a n t ' s c r o s s - r e q u e s t f o r Board r e v i e w i s l i k e w i s e d i s m i s s e d . 

I T I S SO ORDERED. 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1668 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHERRI L. DAFFRON, Claimant 

WCB Case No. 88-18793 
ORDER ON REVIEW 

R i c h a r d A. S l y , Claimant A t t o r n e y 
A r t Stevens ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Podner's o r d e r t h a t : (1) u p h e l d t h e 

SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f a t h o r a c i c and lumbar s p i n e c o n d i t i o n ; ( 2 ) 
fou n d t h a t t h e c l a i m was n o t p r e m a t u r e l y c l o s e d by an October 3 1 , 1988 D e t e r m i 
n a t i o n O r d e r ; ( 3 ) u p h e l d SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r l e f t 
s h o u l d e r , neck, t h o r a c i c s p i n e and lumbar s p i n e c o n d i t i o n s ; (4) a f f i r m e d t h e 
p o r t i o n o f t h e D e t e r m i n a t i o n Order t h a t awarded no unscheduled permanent d i s 
a b i l i t y f o r t h o s e c o n d i t i o n s ; and (5) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y 
f e e s f o r SAIF's a l l e g e d u n r e a s o n a b l e issuance o f a J u l y 12, 1988 N o t i c e o f C l o 
s u r e , u n t i m e l y d e n i a l o f t h e c l a i m f o r t h e t h o r a c i c and lumbar s p i n e c o n d i t i o n s , 
u n t i m e l y d e n i a l o f t h e a g g r a v a t i o n c l a i m , d e l a y i n payment o f t e m p o r a r y p a r t i a l 
d i s a b i l i t y c ompensation awarded by t h e D e t e r m i n a t i o n Order, and d e l a y i n payment 
o f m e d i c a l b i l l s . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p r e m a t u r e c l o s u r e , 
a g g r a v a t i o n , e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y , p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s , " w i t h t h e f o l l o w i n g a d d i t i o n s 
and c o r r e c t i o n s . 
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The R eferee f o u n d t h a t t h e f i r s t n o t i c e SAIF had o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m was r e c e i v e d October 14, 1988. We i n s t e a d f i n d t h a t SAIF was on n o t i c e o f 
c l a i m a n t ' s lumbar and t h o r a c i c c o m p l a i n t s on June 30, 1988, p u r s u a n t t o Dr. 
Beeson's r e p o r t o f June 23, 1988. 

The October 3 1 , 1988 D e t e r m i n a t i o n Order s e t a s i d e SAIF's J u l y 12, 1988 
N o t i c e o f C l o s u r e i n i t s e n t i r e t y and r e c l o s e d t h e c l a i m . 

SAIF w r o t e Dr. Beeson on September 26, 1988 r e q u e s t i n g c l a r i f i c a t i o n o f 
h i s b i l l i n g f o r t r e a t m e n t o f t h e s h o u l d e r and c e r v i c a l - t h o r a c i c s p i n e . S p e c i f i 
c a l l y , SAIF r e q u e s t e d t h a t Dr. Beeson s e p a r a t e t h e b i l l i n g s between t h e accepted 
s h o u l d e r and neck c o n d i t i o n and t h e d e n i e d mid-back c o n d i t i o n . SAIF r e c e i v e d 
Dr. Beeson's e x p l a n a t i o n i n l a t e October o r e a r l y November 1988. 

As o f October 28, 1988, t h e r e was an o u t s t a n d i n g b a l a n c e o f $1,552 f o r Dr. 
Beeson's s e r v i c e s t h r o u g h October 28, 1988. Dr. Beeson b i l l e d a d d i t i o n a l 
c h arges o f $355 f o r s e r v i c e s on November 16, 1988. 

SAIF made p a r t i a l payment f o r Dr. Beeson's s e r v i c e s on December 23, 1988. 
I t made f u r t h e r payment on January 19, 1989, i n t h e amount o f $1,101.00. T h i s 
i n c l u d e d payment f o r some s e r v i c e s r e n d e r e d p r i o r t o October 28, 1988, as w e l l 
as s e r v i c e s r e n d e r e d November 16, 1988. 

/ 
FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s t h o r a c i c and lumbar c o m p l a i n t s a r e u n r e l a t e d t o h e r December 
22, 1987 compensable i n j u r y . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on October 3 1 , 1988, t h e d a t e o f t h e 
D e t e r m i n a t i o n Order. 

C l a i m a n t ' s compensable c o n d i t i o n d i d n o t worsen a f t e r O c t o b e r 3 1 , 1988. 

Cl a i m a n t does n o t s u f f e r from d i s a b l i n g p a i n o r any o t h e r i m p a i r m e n t as a 
r e s u l t o f h e r compensable i n j u r y . 

C l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d by t h e J u l y 12, 1988 N o t i c e o f 
C l o s u r e . SAIF's c l o s u r e was unreasonable and de l a y e d t h e payment o f te m p o r a r y 
t o t a l d i s a b i l i t y compensation. 

The September 2 1 , 1988 p a r t i a l d e n i a l o f c l a i m a n t ' s t h o r a c i c and lumbar 
c o n d i t i o n s i s s u e d more t h a n 60 days a f t e r SAIF had n o t i c e o f a c l a i m f o r t h o s e 
c o n d i t i o n s . T h i s conduct was unreasonable. At t h e t i m e o f i t s d e n i a l , no com
p e n s a t i o n was " t h e n due." 

SAIF u n r e a s o n a b l y d e l a y e d payment o f m e d i c a l b i l l s f r o m Dr. Beeson. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f t h e T h o r a c i c and Lumbar C o n d i t i o n 

The R e f e r e e , r e l y i n g on t h e t e s t i m o n y o f independent m e d i c a l examiner Dr. 
Duncan, D.C., h e l d t h a t any lumbar and t h o r a c i c problems c l a i m a n t s u f f e r s a r e 
u n r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . We agree. 

C l a i m a n t compensably i n j u r e d her s h o u l d e r on December 22, 1987. The d i a g 
n o s i s was f i r s t degree a c r o m i a l c l a v i c u l a r i n j u r y . She was t r e a t e d by Dr. 
Zimmerman, M.D., who remained her t r e a t i n g p h y s i c i a n u n t i l June 23, 1988. 
Zimmerman r e l e a s e d c l a i m a n t f o r r e g u l a r work on January 4, 1988. On June 20, 
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1988, he r e p o r t e d t h a t c l a i m a n t had f u l l range o f m o t i o n o f h e r neck, s h o u l d e r s 
and l o w e r back, and t h a t she was m e d i c a l l y s t a t i o n a r y . 

Three days a f t e r Dr. Zimmerman's June 20, 1988 r e p o r t , c l a i m a n t changed 
her t r e a t i n g p h y s i c i a n t o Dr. Beeson, D.C. He diagnosed c h r o n i c / m i l d c e r v i c a l -
t h o r a c i c s p r a i n / s t r a i n , c h r o n i c / m i l d l e f t s h o u l d e r s p r a i n , and lumbar 
s p i n e / h y p o m o b i l i t y . I n November 1988 Dr. Beeson o p i n e d t h a t c l a i m a n t ' s back 
p a i n was d i r e c t l y r e l a t e d t o her i n j u r y . His t h e o r y was t h a t c l a i m a n t ' s 
l a t i s s i m u s d o r s i muscle t r a u m a t i z e d t h e t h o r a c o l u m b a r s p i n e when t h e s h o u l d e r 
was i n j u r e d . 

On September 9, 1988, c l a i m a n t was examined by a Western M e d i c a l C o n s u l 
t a n t s p a n e l w h i c h i n c l u d e d Dr. Martens, o r t h o p e d i s t , and Dr. Duncan, D.C. X-
r a y s o f t h e AC j o i n t s and c e r v i c a l area showed no a b n o r m a l i t y . Dr. M a rtens 
d i a g n o s e d c o n t u s i o n s t r a i n l e f t s h o u l d e r , r e s o l v e d ; r e c u r r e n t s t r a i n c e r v i c o -
t h o r a c i c s p i n e , r e c o v e r e d ; and a n x i e t y t e n s i o n s t a t e , u n r e l a t e d . He o p i n e d t h a t 
c l a i m a n t ' s t h o r a c i c and lumbar c o m p l a i n t s are u n r e l a t e d t o her December 22, 1987 
compensable i n j u r y . 

Dr. Duncan t e s t i f i e d t h a t Beeson was t r y i n g t o s t r e t c h h i s t h e o r y t o o f a r 
i n m e d i c a l t e r m s t o c o n c l u d e t h a t c l a i m a n t ' s s h o u l d e r i n j u r y was t h e cause o f 
her s p i n a l p r o b l e m s . 

A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a 
t r e a t i n g p h y s i c i a n , i t w i l l n o t do so when t h e r e are p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b 
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, we f i n d p e r s u a s i v e reasons n o t t o d e f e r 
t o Dr. Beeson's o p i n i o n . The c a u s a t i o n i s s u e i n t h i s case t u r n s on e x p e r t a n a l 
y s i s , r a t h e r t h a n e x t e r n a l o b s e r v a t i o n . T h e r e f o r e , we do n o t g i v e s p e c i a l 
c r e d i t t o t h e e v i d e n c e f r o m t r e a t i n g p h y s i c i a n s as opposed t o o t h e r d o c t o r s . 
See A l l i e v. SAIF, 79 Or App 284 ( 1 9 8 6 ) ; Hammons v P e r i n i , 43 Or App 299 ( 1 9 7 9 ) . 
Dr. M a r t e n s ' o p i n i o n i s more c o n s i s t e n t w i t h c l a i m a n t ' s h i s t o r y . I n c o n t r a s t , 
Dr. Beeson was unaware t h a t c l a i m a n t had been r e l e a s e d f o r work by Dr. Zimmerman 
t h r e e days b e f o r e she f i r s t saw Beeson. 

On b a l a n c e , we f i n d Drs. Martens' and Duncan's a n a l y s i s t o be b e t t e r r e a 
soned and hence, more p e r s u a s i v e . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s 
t h o r a c i c and lumbar c o m p l a i n t s a r e u n r e l a t e d t o her compensable i n j u r y . 

Premature C l o s u r e by October 31 , 1988 D e t e r m i n a t i o n Order 

The R e f e r e e f o u n d t h a t Dr. Beeson's o p i n i o n t h a t c l a i m a n t was n o t medi
c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e was n o t p e r s u a s i v e i n l i g h t o f c o n t r a r y 
o p i n i o n s by Dr. Zimmerman and t h e Western M e d i c a l C o n s u l t a n t s . A c c o r d i n g l y , t h e 
R e f e r e e r u l e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t her c l a i m was p r e m a t u r e l y 
c l o s e d by t h e October 3 1 , 1988 D e t e r m i n a t i o n Order. C l a i m a n t , r e l y i n g on 
Dr. Beeson's o p i n i o n , argues t h a t she was n o t m e d i c a l l y s t a t i o n a r y and t h e 
c l a i m , t h e r e f o r e , was p r e m a t u r e l y c l o s e d . We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h t h a t her c l a i m was p r e m a t u r e l y c l o s e d , c l a i m a n t must 
d e m o n s t r a t e t h a t she was n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e . 
Scheuning v. J. R. S i m p l o t & Co. 84 Or App 622, 625 ( 1 9 8 7 ) . 

SAIF had n o t i c e f r o m c l a i m a n t ' s former t r e a t i n g p h y s i c i a n , Dr. Zimmerman, 
t h a t c l a i m a n t had f u l l range o f m o t i o n o f her neck, s h o u l d e r s and low back and 
t h a t she was m e d i c a l l y s t a t i o n a r y on June 20, 1988. Drs. Martens and Duncan 
c o n c u r r e d w i t h Dr. Zimmerman's o p i n i o n by f i n d i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y 
i n t h e i r e x a m i n a t i o n o f September 9, 1988. Dr. Beeson's o p i n i o n t h a t c l a i m a n t 
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was n o t m e d i c a l l y s t a t i o n a r y on t h a t d a t e was based, i n p a r t , on c l a i m a n t ' s non-
compensable mid/low back c o n d i t i o n . We, t h e r e f o r e , d e f e r t o t h e o p i n i o n s o f 
Martens and Duncan and conclude t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on o r 
b e f o r e September 9, 1988. A c c o r d i n g l y , t h e Referee i s a f f i r m e d r e g a r d i n g t h i s 
i s s u e . 

A g g r a v a t i o n 

The R e f e r e e found t h a t c l a i m a n t had n o t p r o v e d a g g r a v a t i o n by a preponder
ance o f t h e e v i d e n c e . We agree. 

C l a i m a n t ' s l a s t award o f compensation was t h e D e t e r m i n a t i o n O rder, i s s u e d 
O ctober 3 1 , 1988, w h i c h s e t a s i d e t h e i n s u r e r ' s J u l y 12, 1988 N o t i c e o f C l o s u r e . 
T h e r e f o r e , c l a i m a n t must show a worsening o f her c o n d i t i o n a f t e r O ctober 3 1 , 
1988. The r e c o r d i s d e v o i d o f evidence o f i n c r e a s e d symptoms o r d i m i n i s h e d 
e a r n i n g c a p a c i t y as a r e s u l t o f c l a i m a n t ' s compensable neck and s h o u l d e r c o n d i 
t i o n . S m i t h v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) . We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has n o t e s t a b l i s h e d an aggrava
t i o n o f h e r c o n d i t i o n . 

E x t e n t o f Unscheduled D i s a b i l i t y 

The R e f e r e e h e l d t h a t c l a i m a n t has n o t p e r s u a s i v e l y e s t a b l i s h e d t h a t she 
s u f f e r s f r o m permanent d i s a b i l i t y as a r e s u l t o f her compensable i n j u r y . We 
a g ree. 

C l a i m a n t argues on r e v i e w t h a t Dr. Beeson's o p i n i o n e s t a b l i s h e s t h a t she 
i s r e s t r i c t e d t o l i g h t / s e d e n t a r y work as a r e s u l t o f d i s a b l i n g p a i n , l o s s o f 
r e p e t i t i v e use o f her arms, neck and upper back, and l o s t range o f m o t i o n o f her 
l e f t s h o u l d e r , neck and lumbar s p i n e . 

I n s u p p o r t o f her c o n t e n t i o n t h a t she i s e n t i t l e d t o an award f o r l o s s o f 
r e p e t i t i v e use, c l a i m a n t r e l i e s on OAR 436-35-320(4). As c l a i m a n t became medi
c a l l y s t a t i o n a r y a f t e r J u l y 1, 1988, and t h e D e t e r m i n a t i o n Order i s s u e d on Octo
b e r 3 1 , 1988, we a p p l y t h e " s t a n d a r d s " e f f e c t i v e J u l y 1, 1988, as amended by 
t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988. T h i s v e r s i o n o f t h e s t a n d a r d s d i d 
n o t a s s i g n a v a l u e f o r l o s s o f r e p e t i t i v e use. OAR 436-35-320(4), on w h i c h 
c l a i m a n t r e l i e s , d i d n o t become e f f e c t i v e u n t i l January 1, 1989. A c c o r d i n g l y , 
we award no v a l u e under t h a t r u l e . 

We make no award f o r l o s s o f range o f m o t i o n because t h e o p i n i o n s o f Drs. 
Martens and Duncan persuade us t h a t c l a i m a n t has f u l l range o f m o t i o n o f her 
s h o u l d e r , neck and low back, and t h a t her mid and l o w e r back c o m p l a i n t s a r e un
r e l a t e d t o her compensable i n j u r y . They found no o b j e c t i v e s i g n s o f i m p a i r m e n t 
t h a t w o u l d p r e c l u d e c l a i m a n t from r e t u r n i n g t o work and o p i n e d t h a t c l a i m a n t 
c o u l d r e t u r n t o work w i t h no r e s t r i c t i o n s . They f u r t h e r o p i n e d t h a t c l a i m a n t ' s 
t h o r a c i c and lumbar c o m p l a i n t s are n o t c a u s a l l y r e l a t e d t o her 1987 i n j u r y . 

We a r e n o t persuaded by Dr. Beeson's c o n t r a r y o p i n i o n . Dr. Beeson r e l a t e d 
c l a i m a n t ' s back problems up t o t h e compensable s h o u l d e r i n j u r y , b u t o f f e r e d no 
e x p l a n a t i o n f o r t h i s o p i n i o n . Moreover, t h e lumbar ranges o f m o t i o n r e p o r t e d by 
Dr. Beeson a r e a l l w i t h i n normal l i m i t s . F i n a l l y , t h e l o s s e s i n c e r v i c a l and 
s h o u l d e r m o t i o n he r e p o r t e d were based on a November 16, 1988 e x a m i n a t i o n , 
whereas Drs. Martens and Duncan found f u l l range o f m o t i o n on J anuary 6, 1989. 
We d e f e r t o t h e more r e c e n t f i n d i n g s o f Drs. Martens and Duncan. S i m i l a r l y , we 
g i v e l i t t l e w e i g h t t o Dr. Beeson's l i g h t / s e d e n t a r y work r e s t r i c t i o n because i t 
i s based on h i s u n p e r s u a s i v e c a u s a t i o n and range o f m o t i o n f i n d i n g s . 
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F i n a l l y , we a r e n o t persuaded t h a t c l a i m a n t ' s p a i n has r e s u l t e d i n a l o s s 
o f use o r f u n c t i o n . C l a i m a n t t e s t i f i e d t h a t w h i l e p e r f o r m i n g m o t i o n s s i m i l a r t o 
t h e ones r e q u i r e d f o r her j o b a t i n j u r y she becomes s t i f f . She d i d n o t s t a t e 
t h a t she c o u l d n o t p e r f o r m t h e s e motions and, a l t h o u g h she i s n o t w o r k i n g o u t 
s i d e t h e home, she c o n t i n u e s t o do wood c a r v i n g i n her garage. I n l i g h t o f 
t h e s e f a c t s we f i n d t h a t w h i l e c l a i m a n t may s u f f e r f r o m d i s c o m f o r t , she has n o t 
e s t a b l i s h e d t h a t i t causes impa i r m e n t . 

On t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t has n o t s u s t a i n e d any r a t a b l e 
i m p a i r m e n t and i s , t h e r e f o r e , n o t e n t i t l e d t o any unscheduled d i s a b i l i t y . F o r 
mer OAR 4 3 6 - 3 5 - 2 8 0 ( 1 ) . 

P e n a l t y and A t t o r n e y Fee: Premature C l o s u r e by J u l y 12, 1988 N o t i c e o f C l o s u r e 

The R e f e r e e fo u n d t h a t t h e c l a i m was n o t p r e m a t u r e l y c l o s e d by t h e J u l y 
12, 1988 N o t i c e o f C l o s u r e . He f u r t h e r concluded t h a t t h e SAIF c l a i m s examiner 
d i d n o t a c t u n r e a s o n a b l y i n i s s u i n g t h e c l o s u r e w i t h o u t i n v e s t i g a t i n g Dr. 
Beeson's June 23, 1988 Form 829, on which he i n d i c a t e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y . We d i s a g r e e . 

The N o t i c e o f C l o s u r e was s e t a s i d e as premature by t h e D e t e r m i n a t i o n 
Order o f October 3 1 , 1988. SAIF d i d n o t c r o s s - r e q u e s t a h e a r i n g on t h a t r u l i n g 
o r o t h e r w i s e c h a l l e n g e t h e r u l i n g a t h e a r i n g . Consequently, t h e J u l y 12, 1988 
N o t i c e o f C l o s u r e was i s s u e d p r e m a t u r e l y , as a m a t t e r o f law, and t h e R e f e r e e ' s 
f i n d i n g t o t h e c o n t r a r y was i n e r r o r . 

The q u e s t i o n , t h e n , i s whether p e n a l t i e s and a t t o r n e y f e e s a r e due because 
t h e p r e m a t u r e c l o s u r e was unreasonable under ORS 656.262(10). T h i s p r o v i s i o n 
s t a t e s : 

" I f t h e i n s u r e r o r s e l f - i n s u r e d employer u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation, o r 
u n r e a s o n a b l y d e l a y s acceptance o r d e n i a l o f a c l a i m , t h e 
i n s u r e r o r s e l f - i n s u r e d employer s h a l l be l i a b l e f o r an 
a d d i t i o n a l amount up t o 25 p e r c e n t o f t h e amounts t h e n 
due p l u s any a t t o r n e y f e e s which may be assessed under 
ORS 656.382." 

Here, a l t h o u g h Dr. Zimmerman r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on June 20, 1988, c l a i m a n t changed her t r e a t i n g p h y s i c i a n t o Dr. 
Beeson who i n d i c a t e d on June 23, 1988 t h a t c l a i m a n t was n o t m e d i c a l l y s t a 
t i o n a r y . T h i s r e p o r t was r e c e i v e d by SAIF on June 30, 1988. What c o n s t i 
t u t e s u n r e a s o n a b l e n e s s must depend on t h e p a r t i c u l a r f a c t s and 
c i r c u m s t a n c e s o f each case. See B a r r e t t v. Coast Range Plywood, 56 Or App 371 
( 1 9 8 2 ) . I n t h i s case, t h e SAIF c l a i m s examiner was n o t aware o f Dr. Beeson's 
June 23, 1988 r e p o r t when t h e N o t i c e o f C l o s u r e i s s u e d . However, i n t e r n a l r o u t 
i n g d e l a y s do n o t excuse SAIF from i t s d u t y t o c l o s e t h e c l a i m i n a r e a s o n a b l e 
manner; t h e r e f o r e , we f i n d t h a t Dr. Beeson's r e p o r t s h o u l d have been i n v e s t i 
g a t e d b e f o r e t h e c l a i m was c l o s e d . A c c o r d i n g l y , we h o l d t h a t SAIF's conduc t was 
u n r e a s o n a b l e and assess a p e n a l t y and a t t o r n e y f e e s a g a i n s t t h e a d d i t i o n a l 
amounts o f t e m p o r a r y d i s a b i l i t y compensation awarded by t h e D e t e r m i n a t i o n Order. 
L e s t e r v. Weyerhaeuser Co.. 70 Or App 307 ( 1 9 8 4 ) . 

P e n a l t y and A t t o r n e y Fee; U n t i m e l y Issuance o f t h e September 2 1 , 1988 D e n i a l o f 
T h o r a c i c and Lumbar C o n d i t i o n s 

The R e f e r e e fo u n d t h a t t h e f i r s t i n f o r m a t i o n t h a t SAIF had t h a t c l a i m a n t 
was c l a i m i n g lumbar and t h o r a c i c problems were r e l a t e d t o her i n j u r y was t h e 
Western M e d i c a l C o n s u l t a n t s September 9, 1988 r e p o r t . C o nsequently, he h e l d 
t h a t t h e September 2 1 , 1988 d e n i a l o f c l a i m a n t ' s t h o r a c i c and lumbar c o m p l a i n t s 
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was i s s u e d w i t h i n 60 days o f t h e c l a i m and was t h e r e f o r e p r o p e r . C l a i m a n t 
argues t h a t SAIF was on n o t i c e o f c l a i m a n t ' s c o m p l a i n t s as o f June 30, 1988 and 
t h a t s i n c e more t h a n 60 days passed b e f o r e t h e d e n i a l was i s s u e d , i t was un
t i m e l y and p e n a l t i e s a r e t h e r e f o r e due. 

An i n s u r e r must f u r n i s h c l a i m a n t w r i t t e n n o t i c e o f acceptance o r d e n i a l o f 
a c l a i m w i t h i n 60 days a f t e r r e c e i v i n g n o t i c e o r knowledge o f t h e c l a i m . ORS 
6 5 6 . 2 6 2 ( 6 ) . I f t h e i n s u r e r u nreasonably d e l a y s acceptance o r d e n i a l o f t h e 
c l a i m , t h e i n s u r e r s h a l l be assessed a p e n a l t y o f up t o 25 p e r c e n t o f any 
amounts o f compensation "t h e n due." ORS 656.262(10). A p e n a l t y - r e l a t e d a t t o r 
ney f e e may a l s o be assessed f o r t h e i n s u r e r ' s u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f compensation. ORS 656.382(1). 

We f i n d t h a t t h e d e n i a l i s s u e d more t h a n 60 days a f t e r SAIF had n o t i c e o f 
c l a i m a n t ' s c o m p l a i n t s . On June 23, 1988, Dr. Beeson s u b m i t t e d an 829 Form which 
n o t e d t h o r a c i c s p r a i n and lumbar s p i n e h y p o m o b i l i t y and r e l a t e d t h e s e c o m p l a i n t s 
t o c l a i m a n t ' s compensable i n j u r y . SAIF r e c e i v e d t h i s document on June 30, 1988 
and so was on n o t i c e o f c l a i m a n t ' s t h o r a c i c and lumbar c o m p l a i n t s as o f t h a t 
d a t e . The d e n i a l d i d n o t i s s u e u n t i l September 2 1 , 1988. Thus, t h e d e n i a l 
i s s u e d more t h a n 60 days a f t e r SAIF had knowledge o f t h e c l a i m . T h e r e f o r e , 
SAIF's conduct was u n r e a s o n a b l e . 

However, ORS 656.262(10) p r o v i d e s f o r a p e n a l t y based upon a p e r c e n t a g e o f 
"amounts t h e n due". Here, because t h e r e was no p r e d e n i a l m e d i c a l v e r i f i c a t i o n 
o f c l a i m a n t ' s i n a b i l i t y t o work t r i g g e r i n g a d u t y t o pay t e m p o r a r y d i s a b i l i t y 
b e n e f i t s , t h e r e was no compensation "then due". S i l s b y v. SAIF, 39 Or App 562 
( 1 9 7 9 ) . T h e r e f o r e , a p e n a l t y i s n o t a u t h o r i z e d by law. F u r t h e r m o r e , because 
t h e c l a i m i s u l t i m a t e l y n o t compensable, t h e i n s u r e r d i d n o t u n r e a s o n a b l y r e s i s t 
t h e payment o f compensation. An a t t o r n e y f e e i s , t h e r e f o r e , n o t a u t h o r i z e d 
under ORS 656.382. E l l i s v. McCall I n s u l a t i o n , 308 Or 74, ( 1 9 8 9 ) ; L l o y d L. 
C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . 

P e n a l t y and A t t o r n e y Fee; A l l e g e d Unreasonable Delay o f Payment o f Temporary 
T o t a l D i s a b i l i t y Due by D e t e r m i n a t i o n Order 

C l a i m a n t argues t h a t a p e n a l t y s h o u l d be assessed a g a i n s t SAIF f o r un
t i m e l y payment o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s due under t h e October 3 1 , 
1988 D e t e r m i n a t i o n Order. I n her t e s t i m o n y , t h e SAIF c l a i m s examiner acknowl
edged t h a t c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s were n o t t i m e l y p a i d . She 
e x p l a i n e d t h a t she sent c l a i m a n t e a r n i n g s l e t t e r s i n e a r l y November i n an 
a t t e m p t t o c a l c u l a t e t h e amount o f her b e n e f i t s . A f t e r r e c e i v i n g no response, 
t h e c l a i m s examiner s e n t c l a i m a n t a speed l e t t e r on November 2 1 , 1988. The 
c l a i m s examiner t h e n r e c e i v e d p e r m i s s i o n from c l a i m a n t ' s a t t o r n e y t o c o n t a c t 
c l a i m a n t d i r e c t l y , w h i c h she d i d on November 30, 1988, a t w h i c h t i m e she l e a r n e d 
c l a i m a n t ' s wage. The t emporary b e n e f i t s were t h e n p a i d on December 2, 1988. We 
do n o t f i n d t h i s d e l a y t o be unreasonable. T h e r e f o r e , no p e n a l t i e s o r f e e s a r e 
due. 

P e n a l t y and A t t o r n e y Fee: A l l e g e d Unreasonable Delay i n P a y i n g Dr. Beeson's 
M e d i c a l B i l l s 

The R e f e r e e , f i n d i n g t h a t SAIF p a i d Dr. Beeson's b i l l s when he c o m p l i e d 
w i t h SAIF's r e q u e s t f o r c l a r i f i c a t i o n o f h i s t r e a t m e n t , h e l d t h a t t h e r e was no 
r e a s o n t o assess a p e n a l t y and a t t o r n e y f e e . We d i s a g r e e . 

A m e d i c a l b i l l i s a c l a i m and payment i s due 60 days a f t e r t h e c a r r i e r has 
n o t i c e o f t h e b i l l i n g . ORS 656.262; B i l l y J. Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) . 
For u n r e a s o n a b l e d e l a y s i n payment o f compensation, t h e i n s u r e r i s l i a b l e f o r up 
t o 25 p e r c e n t o f amounts t h e n due. ORS 656.262(10). 
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Here, t h e r e c o r d i n d i c a t e s t h a t SAIF r e c e i v e d n o t i c e o f Dr. Beeson's ex
p l a n a t i o n f o r h i s b i l l i n g s i n l a t e October o r e a r l y November 1988. N e v e r t h e 
l e s s , SAIF d i d n o t make f u l l payment f o r s e r v i c e s r e n d e r e d p r i o r t o October 28, 
1988 u n t i l J a n uary 19, 1989. Payment f o r t h e s e s e r v i c e s was due a t l e a s t by 
December 28, 1988 and was, t h e r e f o r e , u n t i m e l y . SAIF has p r o v i d e d no e x p l a n a 
t i o n f o r d e l a y i n g payment a f t e r i t r e c e i v e d Beeson's c l a r i f i c a t i o n . Payment f o r 
s e r v i c e s r e n d e r e d on November 16, 1988 was a l s o d e l a y e d u n t i l J a n uary 19, 1989. 
That payment was u n t i m e l y i f SAIF r e c e i v e d t h a t b i l l i n g p r i o r t o November 19, 
1988. 

I n l i g h t o f t h e s e f a c t s , we f i n d t h a t SAIF u n r e a s o n a b l y d e l a y e d payment o f 
Dr. Beeson's m e d i c a l b i l l s . A c c o r d i n g l y , we r e v e r s e t h e R eferee on t h i s i s s u e 
and assess a p e n a l t y and a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 22, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . C l a i m a n t i s awarded a p e n a l t y o f 25 p e r c e n t o f t h e a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y compensation awarded by t h e October 3 1 , 1988 D e t e r m i n a t i o n 
Order. As a p e n a l t y - r e l a t e d a t t o r n e y f e e , c l a i m a n t ' s a t t o r n e y i s awarded $200, 
p a y a b l e by t h e SAIF C o r p o r a t i o n . SAIF s h a l l a l s o pay c l a i m a n t a p e n a l t y e q u a l 
t o 25 p e r c e n t o f a l l b i l l i n g s f o r m e d i c a l s e r v i c e s r e n d e r e d p r i o r t o November 
16, 1988 t h a t were n o t p a i d w i t h i n 60 days o f r e c e i p t , a l o n g w i t h an a s s o c i a t e d 
i n s u r e r - p a i d a t t o r n e y f e e o f $200, a g a i n payable by SAIF. The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1674 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HAL L. FARNWORTH, Claimant 

WCB Case No. 89-02943 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t d e c l i n e d t o award 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s from January 17, 1989 t o A p r i l 26, 1989. On 
r e v i e w , t h e i s s u e i s t e m p o r a r y d i s a b i l i t y b e n e f i t s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable r i g h t i n g u i n a l h e r n i a on August 15, 1988, 
wh i c h was a c c e p t e d as n o n d i s a b l i n g . Claimant c o n t i n u e d t o work, d e s p i t e t h e 
h e r n i a , t h r o u g h J anuary 10, 1989. The f o l l o w i n g day a s t r i k e was c a l l e d , and 
because so, c l a i m a n t walked o f f t h e j o b . Claimant s c h e d u l e d s u r g e r y p r i o r t o 
t h e s t r i k e d a t e . He d i d n o t l o o k f o r work from January 1 1 , 1989 t h r o u g h J a n u a r y 
16, 1989, i n a n t i c i p a t i o n o f h i s upcoming s u r g e r y . 

On J a n u a r y 17, 1989, c l a i m a n t underwent h e r n i a r e p a i r s u r g e r y . 

On Ja n u a r y 23, 1989, t h e s e l f - i n s u r e d employer a u t h o r i z e d s u r g e r y and t h e 
m e d i c a l s e r v i c e s r e l a t e d t o t h e s u r g e r y , b u t d e n i e d t e m p o r a r y t o t a l d i s a b i l i t y , 
i n d i c a t i n g t h a t c l a i m a n t had v o l u n t a r i l y removed h i m s e l f f r o m t h e l a b o r m a r k e t . 
(Ex. 5 ) . C l a i m a n t r e q u e s t e d a h e a r i n g . 
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On A p r i l 26, 1989, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Kremser, M.D., found 
c l a i m a n t m e d i c a l l y s t a t i o n a r y and r e l e a s e d him t o r e t u r n t o h i s r e g u l a r work. 

A t h e a r i n g , t h e p a r t i e s s t i p u l a t e d t h a t t h e employer agreed t o reopen 
c l a i m a n t ' s c l a i m f o r s u r g e r y . ( T r . 3 ) . 

C l a i m a n t became d i s a b l e d as a r e s u l t o f h i s compensable h e r n i a on January 
17, 1989, t h e d a t e o f s u r g e r y . As o f t h a t d a t e , c l a i m a n t had n o t removed him
s e l f f r o m t h e work f o r c e . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee fo u n d t h a t c l a i m a n t had v o l u n t a r i l y removed h i m s e l f f r o m t h e 
work f o r c e and con c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y . We d i s a g r e e . 

F i r s t , we n o t e t h a t t h e p a r t i e s s t i p u l a t e d a t h e a r i n g t h a t c l a i m a n t ' s 
c l a i m was "reopened" f o r s u r g e r y . Given t h i s s t i p u l a t i o n , we make t h e necessary 
a s s u m p t i o n t h a t c l a i m a n t ' s n o n d i s a b l i n g c l a i m f o r h i s h e r n i a was c l o s e d some 
t i m e p r i o r t o h i s r e q u e s t f o r s u r g e r y . I n t h e l e t t e r a u t h o r i z i n g s u r g e r y , t h e 
employer s p e c i f i c a l l y d e n i e d temporary t o t a l d i s a b i l i t y b e n e f i t s . 

There i s no q u e s t i o n t h a t c l a i m a n t ' s s u r g e r y and t h e m e d i c a l s e r v i c e s r e 
l a t e d t h e r e t o a r e compensable consequences o f h i s compensable h e r n i a c o n d i t i o n . 
That i s s u e i s n o t c o n t e s t e d . What i s c o n t e s t e d i s c l a i m a n t ' s e n t i t l e m e n t t o 
t e m p o r a r y t o t a l d i s a b i l i t y f rom t h e dat e o f s u r g e r y u n t i l t h e d a t e h i s t r e a t i n g 
p h y s i c i a n f o u n d h i s c o n d i t i o n m e d i c a l l y s t a t i o n a r y and r e l e a s e d him t o r e t u r n t o 
h i s r e g u l a r work; i . e . , January 17, 1989 t o A p r i l 26, 1989. 

Subsequent t o t h e Referee's o r d e r , t h e Supreme C o u r t s t a t e d t h a t t o r e 
c e i v e t e m p o r a r y t o t a l d i s a b i l i t y , a c l a i m a n t must be i n t h e work f o r c e a t t h e 
t i m e o f h i s d i s a b i l i t y . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 
( 1 9 8 9 ) . Here, t h e Referee s p e c i f i c a l l y found t h a t c l a i m a n t was n o t i n t h e work 
f o r c e a t t h e t i m e o f h i s d i s a b i l i t y ( s u r g e r y ) . We d i s a g r e e . 

C l a i m a n t became d i s a b l e d because o f h i s compensable h e r n i a on January 17, 
1989, t h e d a t e he had s u r g e r y . The i s s u e , t h e n , i s whether, by t h a t d a t e , 
c l a i m a n t had v o l u n t a r i l y w i t h d r a w n from t h e work f o r c e , t h e r e b y c u t t i n g o f f h i s 
r i g h t t o t e m p o r a r y t o t a l d i s a b i l i t y . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t had scheduled s u r g e r y p r i o r t o t h e 
s t r i k e d a t e , and t h a t he underwent s u r g e r y l e s s t h a n one week a f t e r t h e s t r i k e 
d a t e . C l a i m a n t a l s o c r e d i b l y t e s t i f i e d t h a t he was n o t c e r t a i n t h a t t h e s t r i k e 
w o u l d a c t u a l l y be c a l l e d . F u r t h e r m o r e , t h e r e c o r d e s t a b l i s h e s t h a t a p p r o x i 
m a t e l y s i x weeks a f t e r h i s s u r g e r y , c l a i m a n t began a work s e a r c h . That work 
s e a r c h i n c l u d e d l o o k i n g f o r work i n o t h e r m i l l s , i n t h e i n s u r a n c e and r e a l 
e s t a t e b u s i n e s s e s and d o i n g y a r d work. ( T r . 1 6 ) . 

C o n s i d e r i n g c l a i m a n t ' s a c t i o n s , i n c l u d i n g h i s s e t t i n g o f t h e s u r g e r y d a t e 
p r i o r t o t h e s t r i k e d a t e , h i s a c t i v e work search a p p r o x i m a t e l y s i x weeks a f t e r 
t h e s u r g e r y , and t h e f a c t t h a t c l a i m a n t would have been r e q u i r e d t o t a k e t i m e 
o f f f r o m work had t h e s t r i k e n o t been c a l l e d , we conclu d e t h a t a t t h e t i m e o f 
c l a i m a n t ' s d i s a b i l i t y he had n o t wi t h d r a w n from t h e work f o r c e . 

T h e r e f o r e , we conclude t h a t c l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s f r o m t h e d a t e o f h i s s u r g e r y , January 17, 1989, u n t i l he was 
r e l e a s e d t o r e t u r n t o r e g u l a r work and h i s c o n d i t i o n f o u n d m e d i c a l l y s t a t i o n a r y , 
i . e . , A p r i l 26, 1989. See ORS 656.268. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1989, i s r e v e r s e d . The s e l f - i n s u r e d em
p l o y e r ' s J a n u a r y 23, 1989 d e n i a l o f temporary t o t a l d i s a b i l i t y b e n e f i t s i s s e t 
a s i d e . C l a i m a n t i s awarded te m p o r a r y t o t a l d i s a b i l i t y f r o m J anuary 17, 1989 
t h r o u g h A p r i l 26, 1989. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n 
c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. 

J u l y 3 1 . 1990 C i t e as 42 Van N a t t a 1676 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ANN M. GANDER, Claimant 
WCB Case No. 88-20234 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Danner's o r d e r t h a t awarded 5 p e r c e n t 
(16 d e g r e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r an i n j u r y t o t h e low back, 
whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . I n i t s 
b r i e f , t h e SAIF C o r p o r a t i o n r e q u e s t s t h a t t h e award be reduced t o z e r o . On 
r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

C l a i m a n t , 31 y e a r s o l d a t t i m e o f h e a r i n g and a r e g i s t e r e d n u r s e c e r t i f i e d 
i n p s y c h i a t r i c n u r s i n g , s u s t a i n e d a compensable low back i n j u r y on F e b r u a r y 5, 
1988. T h i s was t h e second i n j u r y t o t h e same l o c a t i o n . A t t h e t i m e o f i n j u r y , 
c l a i m a n t p e r f o r m e d a d m i n i s t r a t i v e work and p a t i e n t c a r e , i n c l u d i n g p h y s i c a l r e 
s t r a i n t o f u n r u l y p a t i e n t s , a t Dammasch S t a t e H o s p i t a l . About 50 t o 80 p e r c e n t 
o f h e r t i m e was spent i n p a t i e n t c a r e , w i t h t h e r e m a i n i n g t i m e s p e n t as n u r s i n g 
c o o r d i n a t o r . C l a i m a n t c u r r e n t l y has a s i m i l a r p o s i t i o n w i t h a d i f f e r e n t em
p l o y e r , where she i s no l o n g e r r e q u i r e d t o p h y s i c a l l y r e s t r a i n p a t i e n t s . She 
now spends 25-30 p e r c e n t o f her t i m e i n p a t i e n t c a r e . 

C l a i m a n t r e g u l a r l y t a k e s muscle r e l a x a n t s , p a i n m e d i c a t i o n , and a n t i 
i n f l a m m a t o r y m e d i c a t i o n because o f p a i n and muscle spasms. She must r e s t r i c t 
t h e l e n g t h o f t i m e she can s i t , s t a n d o r d r i v e and o f t e n t a k e s work home t o 
a v o i d l o n g h o u r s o f s i t t i n g a t work. Claimant moved c l o s e r t o work because she 
c o u l d n o t t o l e r a t e t h e low back p a i n caused by her form e r 25 m i n u t e commute. 
She can no l o n g e r s i t up t o p l a y t h e p i a n o , p a r t i c i p a t e i n s p o r t s , dance, o r 
t a k e l e n g t h y d r i v e s . Her s l e e p i s d i s t u r b e d by p a i n . 

C l a i m a n t i s p e r m a n e n t l y r e s t r i c t e d t o work i n t h e medium t o l i g h t r a nge. 

C l a i m a n t i s u n a b l e t o r e t u r n t o her r e g u l a r work, w h i c h e n t a i l e d p h y s i c a l 
r e s t r a i n t o f p a t i e n t s . 

C l a i m a n t was t r e a t e d by Dr. Medak, M.D.; and an independent m e d i c a l exami
n a t i o n was p e r f o r m e d by Dr. Pasquesi, o r t h o p e d i c surgeon. 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on June 13, 1988, and her c l a i m was 
c l o s e d on Oct o b e r 3, 1988. 
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C l a i m a n t e x p e r i e n c e s d i s a b l i n g low back p a i n w h i c h l i m i t s h er a b i l i t y t o 
s i t , s t a n d o r d r i v e f o r extended p e r i o d s , and which r e s u l t s i n spasm w i t h m i n i 
mal a c t i v i t y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t s u s t a i n e d a 12 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f 
her compensable low back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t argues t h a t t h e Referee f a i l e d t o c o r r e c t l y a p p l y t h e d i s a b i l i t y 
r a t i n g s t a n d a r d s because he f a i l e d t o award a v a l u e f o r a n y t h i n g o t h e r t h a n 
c l a i m a n t ' s i m p a i r m e n t . SAIF argues t h a t t h e Referee's award s h o u l d be reduced 
t o z e r o because a p p l i c a t i o n o f t h e s t a n d a r d s a l l o w s no v a l u e f o r c l a i m a n t ' s age, 
e d u c a t i o n , o r a d a p t a b i l i t y when t h e r e i s no r a t a b l e i m p a i r m e n t . 

D e t e r m i n i n g Which Standards Apply 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r J a nuary 1, 1988 and h i s o r 
her c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by a 
r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be made 
p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 and 
M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 (1 9 8 8 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
The s t a n d a r d s i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h t h e 
h e a r i n g was r e q u e s t e d , c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l i t y . 
OAR 438-10-010. 

Here, c l a i m a n t became m e d i c a l l y s t a t i o n a r y on June 13, 1988, and t h e 
D e t e r m i n a t i o n Order i s d a t e d October 3, 1988. T h e r e f o r e , t h e s t a n d a r d s adopted 
e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 436-35-001 e t s e q ) , as amended by tem p o r a r y 
r u l e s e f f e c t i v e August 19, 1988, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent 
p a r t i a l d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t 
i n g o f uns c h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-270(1). 

I t i s ap p a r e n t f r o m c i t a t i o n s i n t h e Referee's o p i n i o n t h a t he a p p l i e d t h e 
s t a n d a r d s e f f e c t i v e January 1, 1989 r a t h e r t h a n t h o s e i d e n t i f i e d above. We must 
r e c a l c u l a t e c l a i m a n t ' s d i s a b i l i t y i n l i g h t o f t h e a p p l i c a b l e s t a n d a r d s . Our r e 
v i e w i s de novo on t h e h e a r i n g r e c o r d . The u n d e r l y i n g f a c t s t o w h i c h t h e s t a n 
d a r d s a r e a p p l i e d need o n l y be e s t a b l i s h e d by a preponderance o f t h e e v i d e n c e . 

D e t e r m i n a t i o n o f Unscheduled Permanent D i s a b i l i t y 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
s t a n d a r d s i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e s t a n 
d a r d s t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y , and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r c e n t 
age o f uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 31 y e a r s i s 0. Former OAR 
436-35-290. 
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E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s y e a r s o f f o r m a l e d u c a t i o n beyond h i g h 
s c h o o l i s 0. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o ca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 7 as a G e n e r a l Duty Nurse (DOT # 075.374-010). T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s +1. I d . 

T r a i n i n g 

C l a i m a n t has documented t r a i n i n g as a r e g i s t e r e d n u r s e w i t h c e r t i f i c a t i o n 
i n p s y c h i a t r i c n u r s i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 0. 
Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s + 1 , t h e f o r m a l 
e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former 
OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( s i c ) . 

A d a p t a b i l i t y Where C l a i m a n t Has Returned t o M o d i f i e d Work 

SAIF argues t h a t c l a i m a n t ' s a d a p t a b i l i t y s h o u l d be z e r o because she d i d 
n o t r e t u r n t o her r e g u l a r work a t t h e t i m e o f i n j u r y even t h o u g h she was r e 
l e a s e d t o t h a t work; o r , i n t h e a l t e r n a t i v e , t h a t her r e t u r n t o m o d i f i e d work 
s h o u l d n o t be r a t e d a t a v a l u e g r e a t e r t h a n +1. We a r e persuaded by c l a i m a n t ' s 
u n c o n t r a d i c t e d t e s t i m o n y t h a t she c o u l d n o t r e t u r n t o her r e g u l a r work d e s p i t e 
her r e l e a s e , because she c o u l d n o t c o n t i n u e t o p h y s i c a l l y r e s t r a i n u n r u l y 
p a t i e n t s . 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s o r her 
u s u a l and customary work b u t who has r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares 
t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i 
c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even t h o u g h c l a i m a n t 
may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e modi
f i e d employment. P h y s i c a l . c a p a c i t i e s are n o t d e f i n e d by t h e s t a n d a r d s g e n e r 
a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) -
( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do medium work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a l i g h t p h y s i c a l 
c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s +2. Former OAR 436-
3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

The R e f e r e e awarded c l a i m a n t a t o t a l i mpairment v a l u e o f 5 p e r c e n t based 
on l o s s o f r e p e t i t i v e use o f her low back, r e l y i n g on OAR 4 3 6 - 3 5 - 3 2 0 ( 4 ) . Under 
t h i s p r o v i s i o n , c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f an u n s c h e d u l e d 
body p a r t s h a l l be r a t e d a t 5 p e r c e n t impairment o f t h a t p a r t . However, t h i s 
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p r o v i s i o n d i d n o t become e f f e c t i v e u n t i l January 1, 1989. The s t a n d a r d s a p p l i 
c a b l e i n t h i s case do n o t a l l o w a v a l u e f o r c o n d i t i o n s l i m i t i n g r e p e t i t i v e use 
o f an uns c h e d u l e d body p a r t . T h e r e f o r e , we conclude t h a t c l a i m a n t i s n o t e n t i 
t l e d t o any v a l u e under t h e st a n d a r d s f o r l i m i t e d r e p e t i t i v e use o f her low 
back. 

C l a i m a n t contends t h a t t h e Referee e r r e d i n n o t awardin g a v a l u e under t h e 
s t a n d a r d s f o r l o s t range o f lumbar m o t i o n . Former OAR 436-35-360(6). She r e 
l i e s on Dr. Pasquesi's r e p o r t t h a t c l a i m a n t f l e x e d her lumbar s p i n e t o 30 de
g r e e s . However, t h e r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t i s u n a b l e t o f u l l y 
f l e x h e r lumbar s p i n e ; r a t h e r , she i s f e a r f u l o f f l e x i n g more t h a n 30 degrees 
because o f t h e l i k e l i h o o d o f t r i g g e r i n g a muscle spasm. T h i s does n o t e s t a b l i s h 
a r a t a b l e l o s s o f range o f m o t i o n . 

However, c l a i m a n t i s e n t i t l e d t o a v a l u e under t h e s t a n d a r d s f o r l o s s o f 
use o r f u n c t i o n r e s u l t i n g from d i s a b l i n g p a i n . D a n i e l M. A l i r e , 41 Van N a t t a 
752 ( 1 9 8 9 ) . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a v a l u e f o r d i s a b l i n g p a i n t o 
t h e e x t e n t she l i m i t s her range o f mo t i o n and o t h e r a c t i v i t y because o f p a i n . 
Here, c l a i m a n t ' s c r e d i b l e and u n c o n t r a d i c t e d t e s t i m o n y p e r s u a s i v e l y e s t a b l i s h e s 
t h a t she s u f f e r s from d i s a b l i n g p a i n i n her lower back w h i c h has p e r m a n e n t l y 
l i m i t e d h er a b i l i t y t o s i t , s t a n d , and d r i v e . F u r t h e r , she e x p e r i e n c e s d i s 
a b l i n g muscle spasms w i t h m i n i m a l a c t i v i t y . Inasmuch as t h e s t a n d a r d s do n o t 
p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n , we con
s i d e r a v a l u e o f 10 t o be re a s o n a b l e i n t h i s p a r t i c u l a r case. 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e s t a n d a r d s , we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e 0 i s added t o her e d u c a t i o n v a l u e 1 t h e sum i s 1. When t h a t v a l u e i s 
m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2 t h e p r o d u c t i s 2. When t h a t v a l u e 
i s added t o c l a i m a n t ' s impairment v a l u e 10 t h e r e s u l t i s 12 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436 - 3 5 - 2 8 0 ( 1 ) - ( 7 ) . C l a i m a n t ' s perma
ne n t d i s a b i l i t y under t h e st a n d a r d s i s , t h e r e f o r e , 12 p e r c e n t . 

D i s a b i l i t y O u t s i d e t h e Standards 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . 
ORS 656.283(7) and 656.295(5). Claimant argues t h a t she has e s t a b l i s h e d by 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t she has s u f f e r e d d i s a b l i n g p a i n , w h i c h s h o u l d 
be c o n s i d e r e d o u t s i d e t h e s t a n d a r d s . We have a l r e a d y h e l d t h a t d i s a b l i n g p a i n 
i s c o n s i d e r e d i n d e t e r m i n i n g t h e e x t e n t o f permanent d i s a b i l i t y under t h e s t a n 
d a r d s i n e f f e c t f o r t h i s case. Consequently, such p a i n i s n o t e v a l u a t e d sepa
r a t e l y by g o i n g o u t s i d e t h e st a n d a r d s t o e s t a b l i s h by c l e a r and c o n v i n c i n g e v i 
dence t h a t c l a i m a n t ' s d i s a b i l i t y because o f t h e p a i n i s g r e a t e r t h a n t h e s t a n 
d a r d s a l l o w . See D a n i e l A l i r e , supra a t 757. 

A c c o r d i n g l y , because c l a i m a n t has n o t proven by c l e a r and c o n v i n c i n g e v i 
dence t h a t h er d i s a b i l i t y exceeds t h a t under t h e s t a n d a r d s , we c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o 12 p e r c e n t unscheduled permanent d i s a b i l i t y f o r her low 
back c o n d i t i o n as a l l o w e d by t h e s t a n d a r d s . 

ORDER 

The Referee's o r d e r d a t e d February 17, 1989 i s m o d i f i e d . I n a d d i t i o n t o 
t h e R e f e r e e ' s award o f 5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y , 
c l a i m a n t i s awarded 7 p e r c e n t (22.4 d e g r e e s ) , g i v i n g h er a t o t a l award t o d a t e 
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o f 12 p e r c e n t (38.4 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e i n t h e amount o f 25 p e r 
c e n t o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , n o t e x c e e d i n g $3,800, 
p a y a b l e by t h e SAIF C o r p o r a t i o n d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . For s e r v i c e s 
on r e v i e w c o n c e r n i n g SAIF's a t t e m p t t o reduce c l a i m a n t ' s award, c l a i m a n t ' s 
a t t o r n e y i s awarded $500, t o be p a i d by SAIF. 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1680 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HARLEY J . GORDINEER, Claimant 

WCB Case No. 88-14758 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l e r ' s o r d e r t h a t : (1) s e t a s i d e 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a c e r v i c a l , t h o r a c i c 
and lumbar s p i n e c o n d i t i o n ; (2) c l o s e d t h e c l a i m w i t h an award o f t e m p o r a r y 
t o t a l d i s a b i l i t y compensation t h r o u g h J u l y 28, 1988; (3) a f f i r m e d t h e August 2 1 , 
1987 D e t e r m i n a t i o n Order w h i c h awarded no permanent d i s a b i l i t y ; and (4) d e n i e d 
c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n based on newly s u b m i t t e d e v i d e n c e . On 
r e v i e w t h e i s s u e s a r e j u r i s d i c t i o n , e v i d e n c e , a g g r a v a t i o n and p r o p r i e t y o f t h e 
Ref e r e e ' s c l a i m c l o s u r e and e x t e n t r u l i n g . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s , " w i t h t h e e x c e p t i o n o f t h e f i n d 
i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on J u l y 28, 1988. 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f h i s June 6, 1988 e x a c e r b a t i o n , c l a i m a n t has s u s t a i n e d a 
w o r s e n i n g o f h i s 1986 i n j u r y s i n c e t h e l a s t arrangement o f compensation. The 
1986 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h a t w o r s e n i n g . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

SAIF i n i t i a l l y d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on t h e gr o u n d t h a t 
c l a i m a n t ' s c o n d i t i o n had n o t worsened. I n h i s opening s t a t e m e n t a t h e a r i n g , 
SAIF's c o u n s e l a l s o argued t h a t c l a i m a n t ' s w o r s e n i n g was caused by a 1979 i n j u r y 
and, t h e r e f o r e , i s u n r e l a t e d t o t h e 1986 i n j u r y . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n had worsened and went on 
t o address SAIF's a l t e r n a t i v e c a u s a t i o n argument. On r e v i e w , c l a i m a n t c o n t e n d s 
t h a t t h e R e f e r e e i m p r o p e r l y a s s i g n e d r e s p o n s i b i l i t y f o r t h e w o r s e n i n g t o t h e 
1979 i n j u r y . C l a i m a n t argues t h a t t h e Referee d i d n o t have j u r i s d i c t i o n t o r u l e 
on r e s p o n s i b i l i t y where t h a t i s s u e was n o t r a i s e d p r i o r t o h e a r i n g , and SAIF had 
n o t j o i n e d t h e i n s u r e r a t r i s k f o r t h e 1979 i n j u r y . I n t h e a l t e r n a t i v e , 
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c l a i m a n t contends t h a t t h e Referee e r r e d i n d e n y i n g h i s m o t i o n t o r e c o n s i d e r h i s 
r u l i n g based on ev i d e n c e s u b m i t t e d by c l a i m a n t p o s t - h e a r i n g . 

C l a i m a n t has m i s i n t e r p r e t e d t h e Referee's o r d e r . The R e f e r e e , i n f a c t , 
f o u n d a c a u s a l c o n n e c t i o n between t h e worsening and c l a i m a n t ' s 1986 i n j u r y w i t h 
SAIF and s e t a s i d e SAIF's a g g r a v a t i o n d e n i a l . The Referee e x p r e s s l y f o u n d t h a t 
" [ t ] h e r e i s i n s u f f i c i e n t e v i d e n c e . . . [ t o ] c o n c l u d e t h a t c l a i m a n t ' s exacerba
t i o n on June 6, 1988 was r e l a t e d t o h i s 1979 i n j u r y i n s t e a d o f h i s 1986 i n j u r y . " 
The R e f e r e e d i d n o t make a r e s p o n s i b i l i t y r u l i n g . H i s remarks r e g a r d i n g d i s 
a b i l i t y a t t r i b u t a b l e t o t h e 1979 i n j u r y were made i n r e f e r e n c e t o c l a i m a n t ' s 
permanent d i s a b i l i t y f o l l o w i n g h i s r e c o v e r y from t h e a g g r a v a t i o n . 

We a f f i r m and adopt t h e Referee's r u l i n g t h a t c l a i m a n t has s u s t a i n e d a 
compensable a g g r a v a t i o n o f h i s 1986 i n j u r y w i t h SAIF. Co n s e q u e n t l y , we need n o t 
address t h e j u r i s d i c t i o n a l and e v i d e n t i a r y i s s u e s r a i s e d by c l a i m a n t . 

C l a i m C l o s u r e / E x t e n t o f D i s a b i l i t y 

The R e f e r e e found c l a i m a n t m e d i c a l l y s t a t i o n a r y on J u l y 28, 1988 and p r o 
ceeded t o c l o s e t h e c l a i m and r a t e t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . The 
Re f e r e e awarded t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d June 6, 1988 t h r o u g h 
J u l y 28, 1988, and conclud e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n d i d n o t w a r r a n t 
an i n c r e a s e i n permanent d i s a b i l i t y . On r e v i e w , c l a i m a n t argues t h a t , under ORS 
656.268, t h e Referee i m p r o p e r l y c l o s e d t h e c l a i m and r a t e d t h e e x t e n t o f 
c l a i m a n t ' s d i s a b i l i t y , and t h a t s i n c e c l o s u r e was im p r o p e r , SAIF must c o n t i n u e 
t o pay t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

The i s s u e o f t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y was r a i s e d by SAIF a t 
h e a r i n g as an a l t e r n a t i v e i s s u e i f t h e Referee fo u n d t h a t c l a i m a n t had n o t s u f 
f e r e d an a g g r a v a t i o n o f h i s c o n d i t i o n . Since t h e Referee f o u n d t h a t c l a i m a n t 
had s u f f e r e d an a g g r a v a t i o n , t h e Referee i m p r o p e r l y r a t e d t h e e x t e n t o f c l a i m 
a n t ' s d i s a b i l i t y and c l o s e d t h e c l a i m . As we have a f f i r m e d t h e Referee's aggra
v a t i o n r u l i n g , t h e c l o s u r e and e x t e n t i s s u e s a r e , l i k e w i s e , n o t p r o p e r l y b e f o r e 
t h e Board. A c c o r d i n g l y , we s e t a s i d e t h e Referee's e x t e n t and c l a i m c l o s u r e 
r u l i n g . See Da v i d A. B u s w e l l , 42 Van N a t t a 123 ( 1 9 9 0 ) . 

ORDER 

The Referee's o r d e r d a t e d December 16, 1988, as r e c o n s i d e r e d January 6, 
1989, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . We r e v e r s e t h o s e p a r t s o f t h e 
o r d e r t h a t c l o s e d t h e c l a i m , awarded temporary t o t a l d i s a b i l i t y compensation 
t h r o u g h J u l y 28, 1988, and a f f i r m e d t h e August 2 1 , 1987 D e t e r m i n a t i o n Order. 
The c l a i m i s remanded t o t h e SAIF C o r p o r a t i o n f o r f u r t h e r p r o c e s s i n g a c c o r d i n g 
t o law. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $750, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r 
ney. The rem a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
TONY GOMEZ, SR., Claimant 
WCB Case No. 88-14320 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t d i s m i s s e d h i s 
r e q u e s t f o r h e a r i n g as u n t i m e l y . On r e v i e w , t h e i s s u e s a r e whether c l a i m a n t had 
"good cause" f o r f a i l i n g t o f i l e h i s h e a r i n g r e q u e s t w i t h i n 60 days o f t h e s e l f -
i n s u r e d employer's d e n i a l , and, i f so, c o m p e n s a b i l i t y . We a f f i r m . 

We adopt t h e Referee's " F i n d i n g s o f F a c t " and t h o s e p o r t i o n s o f h i s 
" O p i n i o n " r e g a r d i n g j u r i s d i c t i o n , w i t h t h e f o l l o w i n g comment. We agree w i t h t h e 
R e f e r e e t h a t EBI v. Lorence, 72 Or App 75, r e v den 299 Or 118 (1985) i s on p o i n t 
and i n s t r u c t i v e i n t h i s case. 

A r e q u e s t f o r h e a r i n g must be f i l e d n o t l a t e r t h a n t h e 6 0 t h day a f t e r 
c l a i m a n t i s n o t i f i e d o f a d e n i a l o f a c l a i m . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . A h e a r i n g r e 
q u e s t t h a t i s f i l e d a f t e r 60 days, b u t w i t h i n 180 days o f a d e n i a l , c o n f e r s 
j u r i s d i c t i o n i f c l a i m a n t had good cause f o r t h e l a t e f i l i n g . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 
The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equated t o t h e s t a n d a r d o f 
"m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r excusable n e g l e c t " r e c o g n i z e d under ORCP 
71B(1) and f o r m e r ORS 18.160. Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513, 
517, r e v den 301 Or 666 (1 9 8 6 ) . Lack o f d i l i g e n c e does n o t c o n s t i t u t e good 
cause. C o g s w e l l v. SAIF, 74 Or App 234, 237 (19 8 5 ) . C l a i m a n t has t h e b urden o f 
p r o v i n g good cause. I d . 

C l a i m a n t r e l i e s on Brown v. EBI Companies, 289 Or 455 ( 1 9 8 0 ) , c o n t e n d i n g 
t h a t t h e n e g l i g e n c e o f t h e a t t o r n e y ' s employee may be e x c u s a b l e n e g l e c t , where 
t h e l a w y e r ' s n e g l i g e n c e would n o t be. We f i n d t h a t c l a i m a n t ' s r e l i a n c e on Brown 
i s m i s p l a c e d . 

Brown i s d i s t i n g u i s h e d i n Lorence, supra. I n Brown, " [ f ] o r some un
known r e a s o n , t h e a t t o r n e y d i d n o t f i n d o u t t h a t t h e d e n i a l l e t t e r had reache d 
h i s o f f i c e u n t i l a f t e r t h e t i m e f o r r e q u e s t i n g a h e a r i n g had passed." Lorence, 
supra a t 78. I n Lorence, t h e a t t o r n e y had t h e d e n i a l i n h i s p o s s e s s i o n , d e l e 
g a t e d t h e t a s k o f f i l i n g t h e h e a r i n g r e q u e s t t o an employee, t h e n f a i l e d t o make 
sure t h a t i t was f i l e d on t i m e . The Lorence c o u r t s a i d , ". . . i f a c l a i m a n t ' s 
a t t o r n e y had r e c e i v e d t h e d e n i a l and f a i l e d t o do a n y t h i n g , no good cause would 
e x i s t . " I d . The c o u r t found no s u b s t a n t i a l d i s t i n c t i o n between t h a t s i t u a t i o n 
and t h e f a c t s o f Lorence, and h e l d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h good 
cause f o r h i s f a i l u r e t i m e l y t o f i l e t h e r e q u e s t f o r h e a r i n g . Lorence was de
c i d e d a f t e r t h e Supreme Co u r t had adopted t h e d e f i n i t i o n f o r good cause con
t a i n e d i n f o r m e r ORCP 18.160. See Brown v. EBI Companies, s u p r a . 

We f i n d t h a t t h e f a c t s o f t h i s case are s u b s t a n t i a l l y t h e same as 
t h o s e i n L o r e n c e . L i k e t h e c o u r t i n Lorence, and f o r t h e same r e a s o n s , we f i n d 
t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h good cause f o r f i l i n g h i s r e q u e s t f o r 
h e a r i n g more t h a t 60 days a f t e r t h e d e n i a l was m a i l e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 18, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARICE D. JACKSON, Claimant 

WCB Case No. 88-19869 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Cl a i m a n t A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r w h i c h 
m i n a t i o n Order a w a r d i n g 16 p e r c e n t (51.2 degrees) unscheduled 
i t y f o r i n j u r y t o t h e mid and low back. On r e v i e w , t h e i s s u e 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and makes t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s . 

The a t - i n j u r y employer o f f e r e d c l a i m a n t a m o d i f i e d j o b r e q u i r i n g l i g h t 
d u t y work w h i c h her a t t e n d i n g p h y s i c i a n agrees i s w i t h i n her p h y s i c a l c a p a c i t y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 16 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y as 
a r e s u l t o f h e r compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t was compensably i n j u r e d w h i l e p e r f o r m i n g heavy work f o r t h e em
p l o y e r i n October 1987. She was r e l e a s e d t o p e r f o r m l i g h t d u t y work on March 
30, 1988. The p a r t i e s agree as t o t h e v a l u e s f o r age, e d u c a t i o n , t r a i n i n g , and 
i m p a i r m e n t , and o n l y t h e a d a p t a b i l i t y v a l u e was and i s i n d i s p u t e . 

The R eferee found t h a t t h e employer had o f f e r e d a j o b t o c l a i m a n t w h i c h 
her a t t e n d i n g p h y s i c i a n agreed i s w i t h i n her p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e 
Ref e r e e c o n c l u d e d t h a t t h e a d a p t a b i l i t y v a l u e s h o u l d be d e t e r m i n e d by t h e m a t r i x 
s e t f o r t h i n OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . We agree, and adopt t h e R e f e r e e ' s " O p i n i o n 
and C o n c l u s i o n o f Law" w i t h t h e f o l l o w i n g comment and c o r r e c t i o n . 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988, n o t 1989, 
and t h e c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by 
a r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be 
made p u r s u a n t t o ORS 655.283(7) and 656.295(5). 

On r e v i e w , c l a i m a n t a s s e r t s t h a t OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( c ) , and n o t 436-35-
3 1 0 ( 3 ) ( b ) , a p p l i e s t o her s i t u a t i o n and, t h e r e f o r e , based on her r e s t r i c t i o n t o 
l i g h t work, t h e c o r r e c t a d a p t a b i l i t y v a l u e i s 4. I n making t h i s argument, 
c l a i m a n t contends t h a t t h e r e was no o f f e r o f s u i t a b l e m o d i f i e d employment and, 
i n t h e a l t e r n a t i v e , t h a t she had f i v e w o r k i n g days i n w h i c h t o a c c e p t o r r e j e c t 
t h e o f f e r , and t h a t p e r i o d had n o t ela p s e d a t t h e t i m e o f h e a r i n g . We do n o t 
f i n d c l a i m a n t ' s argument t o be p e r s u a s i v e . 

On F e b r u a r y 9, 1989, c l a i m a n t met w i t h her d o c t o r , v o c a t i o n a l r e h a b i l i t a 
t i o n c o u n s e l o r , and a t - i n j u r y employer a t her employer's p l a c e o f b u s i n e s s . A t 
t h a t m e e t i n g , t h e m o d i f i e d j o b was d i s c u s s e d , c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
a pproved t h i s j o b , c l a i m a n t was p r e s e n t e d w i t h a t h r e e page d e s c r i p t i o n o f t h e 
j o b and w a l k e d t h r o u g h t h e m o d i f i e d j o b d u t i e s , and she q u e s t i o n e d h e r super
v i s o r about d i f f e r e n t a s p e c t s o f t h e j o b which she f e l t m i g h t be t o o s t r e n u o u s 

a f f i r m e d a D e t e r -
permanent d i s a b i l -
i s e x t e n t o f un-
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f o r h e r . Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t ' s employer d i d make 
an o f f e r o f m o d i f i e d employment t o c l a i m a n t . 

Moreover, under OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( b ) , acceptance i s n o t a p r e r e q u i s i t e t o 
a p p l i c a t i o n o f t h i s p r o v i s i o n . The r u l e o n l y s p e c i f i e s t h a t t h e employer make 
an o f f e r . T h e r e f o r e , we f i n d t h a t t h e employer's o f f e r o f employment was s u f f i 
c i e n t , and no f u r t h e r a c t i o n on t h e p a r t o f t h e c l a i m a n t was nec e s s a r y f o r t h e 
p r o v i s i o n t o a p p l y . 

A c c o r d i n g l y , we f i n d t h a t t h e c r i t e r i a f o r a p p l i c a t i o n o f OAR 436-35-
3 1 0 ( 3 ) ( b ) a r e met. The c o r r e c t a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who p r e v i o u s l y 
p e r f o r m e d heavy work a c t i v i t y and has been o f f e r e d s u i t a b l e m o d i f i e d l i g h t work 
a c t i v i t y i s 2.5, as d e l i n e a t e d i n t h e m a t r i x i n OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . Conse
q u e n t l y , c l a i m a n t ' s unscheduled permanent d i s a b i l i t y under t h e s t a n d a r d s t o t a l s 
16 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1989 i s a f f i r m e d . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1684 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JUANITA J . JAMESON, Claimant 

WCB Case No. 88-19709 
ORDER ON REVIEW 

Parks & R a t l i f f , C l aimant A t t o r n e y s 
M i c h a e l L. Spencer, A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r her low back c o n d i t i o n ; and (2) 
awarded c l a i m a n t ' s a t t o r n e y an assessed f e e f o r p r e v a i l i n g o v e r t h e d e n i a l a t 
h e a r i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y f e e s . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s . " 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s employment was a m a t e r i a l c o n t r i b u t i n g cause o f h e r low back 
c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e , f i n d i n g t h a t c l a i m a n t ' s low back c o n d i t i o n was sudden i n 
o n s e t , c h a r a c t e r i z e d t h e c o n d i t i o n as an a c c i d e n t a l i n j u r y and c o n c l u d e d t h a t i t 
i s compensable. The employer argues on r e v i e w t h a t c l a i m a n t ' s c o n d i t i o n s h o u l d 
be a n a l y z e d as an o c c u p a t i o n a l d i s e a s e and i s n o t compensable as such. We do 
no t n e c e s s a r i l y agree w i t h t h e Referee's a n a l y s i s o f c l a i m a n t ' s c o n d i t i o n as an 
i n j u r y . N e v e r t h e l e s s , we a f f i r m t h e Referee's u l t i m a t e c o n c l u s i o n t h a t 
c l a i m a n t ' s c l a i m i s compensable. 

The l e g i s l a t u r e amended t h e o c c u p a t i o n a l d i s e a s e s t a t u t e , ORS 656.802, 
e f f e c t i v e J a n u a r y 1, 1988. Since c l a i m a n t ' s l a s t exposure t o work a c t i v i t y t h a t 
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c o u l d have a f f e c t e d her c o n d i t i o n o c c u r r e d i n 1988, we f i n d t h a t t h i s case 
s h o u l d be a n a l y z e d under t h e amended s t a t u t e . Donna E. Aschbacher, 41 Van 
N a t t a 1242 ( 1 9 8 9 ) . 
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C l a i m a n t ' s c l a i m i s f o r c o n d i t i o n s r e s u l t i n g f r o m r e p e t i t i v e use o f her 
back. T h e r e f o r e , i t must be assessed under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . T h i s p r o 
v i s i o n d e f i n e s as one t y p e o f o c c u p a t i o n a l d i s e a s e : 

" [ a ] n y s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s a r i s i n g 
o u t o f and i n t h e course o f employment wh i c h r e q u i r e s 
m e d i c a l s e r v i c e s "or r e s u l t s i n p h y s i c a l d i s a b i l i t y o r 
d e a t h . " 

The f o r m e r s t a t u t e does not r e q u i r e t h a t t h e agent o f t h e c o n d i t i o n be one 
t o w h i c h c l a i m a n t i s n o t o r d i n a r i l y s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a 
p e r i o d o f r e g u l a r a c t u a l employment t h e r e i n . C l a i m a n t need o n l y show t h a t t h e 
work exposure was a m a t e r i a l c o n t r i b u t i n g cause o f her i n c r e a s e d symptoms. She 
need n o t e s t a b l i s h t h a t work exposure was t h e major c o n t r i b u t i n g cause o f them. 
Thus, whether c l a i m a n t ' s c o n d i t i o n i s a n a l y z e d as an a c c i d e n t a l i n j u r y o r as an 
o c c u p a t i o n a l d i s e a s e , t h e s t a n d a r d remains t h e same. The employer's argument 
i s t h e r e f o r e moot. 

L i k e t h e R e f e r e e , we conclude t h a t t h e r e c o r d e s t a b l i s h e s a m a t e r i a l r e l a 
t i o n s h i p between c l a i m a n t ' s symptoms and her work a c t i v i t y . 

Dr. V i e t o p i n e d on October 18, 1988 t h a t c l a i m a n t ' s back c o n d i t i o n i s 
c a u s a l l y r e l a t e d t o her employment. H i s o p i n i o n i s u n r e f u t e d on t h e r e c o r d . 
T h e r e f o r e , we d e f e r t o h i s o p i n i o n and concur i n t h e R e f e r e e ' s u l t i m a t e c o n c l u 
s i o n t h a t c l a i m a n t has e s t a b l i s h e d a compensable c l a i m . 

A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an assessed f e e f o r p r e v a i l i n g 
o v e r t h e employer's d e n i a l a t h e a r i n g . The employer argues t h a t t h e f e e award 
s h o u l d be r e v e r s e d because t h e award was made w i t h o u t r e g a r d t o t h e employer's 
due p r o c e s s r i g h t s under t h e Oregon C o n s t i t u t i o n and t h e F o u r t e e n t h Amendment 
t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . The employer argues t h a t due p r o c e s s r e 
q u i r e s n o t i c e and an o p p o r t u n i t y t o be heard on t h e amount o f t h e f e e award, 
b u t t h a t t h e a d m i n i s t r a t i v e r u l e s do n o t p r o v i d e f o r s e r v i c e o f t h e s t a t e m e n t 
o f s e r v i c e s on t h e employer's c o u n s e l , o r f o r any p r o c e s s by w h i c h he may c h a l 
l e n g e t h e s t a t e m e n t o f s e r v i c e s . 

The employer's argument assumes t h a t t h e r e i s no d u t y under t h e r u l e s t o 
s e r v e s t a t e m e n t s o f s e r v i c e on opposing c o u n s e l . The employer i s i n c o r r e c t . 
OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( a ) p r o v i d e s t h a t " [ a ] t r u e copy o f any t h i n g d e l i v e r e d f o r 
f i l i n g . . . s h a l l be s i m u l t a n e o u s l y [ d e l i v e r e d ] t o each o t h e r p a r t y , o r t h e i r 
a t t o r n e y s . " F u r t h e r m o r e , c o n t r a r y t o t h e employer's a s s e r t i o n , a s t a t e m e n t o f 
s e r v i c e s can be c h a l l e n g e d by a p a r t y on r e c o n s i d e r a t i o n , on Board r e v i e w o r on 
c o u r t a p p e a l . A c c o r d i n g l y , we a f f i r m t h e Referee's a t t o r n e y f e e award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1989 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $1,000, t o be p a i d by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID E. JOHNSTON, Claimant 

WCB Case No. 88-18610 
ORDER ON RECONSIDERATION 

Robert J. G u a r r a s i , Claimant A t t o r n e y 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our J u l y 5, 1990 
Order on Review w h i c h approved an a t t o r n e y f e e eq u a l t o 25 p e r c e n t o f c l a i m a n t ' s 
i n c r e a s e d permanent d i s a b i l i t y compensation c r e a t e d by our o r d e r . C l a i m a n t 
seeks an assessed a t t o r n e y f e e . He contends t h a t t h e SAIF C o r p o r a t i o n s o u g h t , 
a t t h e h e a r i n g l e v e l , r e d u c t i o n o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r an i n j u r y t o c l a i m a n t ' s back and t h a t t h e Referee, t h e r e a f t e r , i m p r o p 
e r l y r e d u c e d c l a i m a n t ' s award. Consequently, c l a i m a n t argues t h a t he i s e n t i 
t l e d t o an assessed a t t o r n e y f e e , f o r h i s s e r v i c e s a t h e a r i n g , p a y a b l e by SAIF. 
We d i s a g r e e . 

I f a c l a i m a n t r e q u e s t s r e v i e w o f a Referee's o r d e r on t h e i s s u e o f tempo
r a r y o r permanent p a r t i a l d i s a b i l i t y and t h e Board awards a d d i t i o n a l compensa
t i o n , t h e Board s h a l l approve a f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation, 
p r o v i d e d t h a t t h e t o t a l o f fe e s approved by t h e Referee and t h e Board s h a l l n o t 
exceed $3,800. OAR 438-15-055(1). I f a c a r r i e r r e q u e s t s a h e a r i n g s e e k i n g t h e 
r e d u c t i o n o f compensation and t h e Referee does n o t reduce t h e compensation, t h e 
Refe r e e s h a l l award a r e a s o n a b l e assessed f e e . OAR 438-15-065. I n t h e e v e n t a 
c a r r i e r r e q u e s t s o r c r o s s - r e q u e s t s r e v i e w o f a Referee's o r d e r s e e k i n g t h e d i s 
a l l o w a n c e o r r e d u c t i o n o f compensation and t h e Board does n o t d i s a l l o w o r reduce 
c l a i m a n t ' s compensation, t h e Board s h a l l award a r e a s o n a b l e assessed f e e . 
OAR 438-15-070. 

Here, c l a i m a n t r e q u e s t e d Board r e v i e w o f t h e Referee's o r d e r , s e e k i n g an 
i n c r e a s e i n h i s permanent d i s a b i l i t y award. C l a i m a n t ' s r e q u e s t was s u c c e s s f u l , 
inasmuch as we i n c r e a s e d h i s compensation from t h e Referee's 28 p e r c e n t unsched
u l e d permanent d i s a b i l i t y award t o 32 p e r c e n t . Thus, as an a t t o r n e y f e e f o r h i s 
c o u n s e l ' s s e r v i c e s , c l a i m a n t ' s a t t o r n e y was awarded 25 p e r c e n t o f any i n c r e a s e d 
compensation c r e a t e d by our o r d e r , n o t t o exceed $3,800. See OAR 438 - 1 5 - 0 5 5 ( 1 ) . 

A t t h e h e a r i n g l e v e l , SAIF d i d ask t h a t c l a i m a n t ' s 39 p e r c e n t permanent 
d i s a b i l i t y award, as g r a n t e d by t h e D e t e r m i n a t i o n Order, be reduced. The r e 
ques t was s u c c e s s f u l , s i n c e t h e Referee reduced c l a i m a n t ' s award f r o m 39 p e r c e n t 
t o 28 p e r c e n t . Because c l a i m a n t d i d n o t s u c c e s s f u l l y d e f e n d a g a i n s t SAIF's r e 
qu e s t f o r r e d u c t i o n o f h i s compensation a t t h e h e a r i n g l e v e l , he i s n o t e n t i t l e d 
t o an assessed f e e . See ORS 656.382(2); OAR 438-15-065. Moreover, inasmuch as 
SAIF n e i t h e r r e q u e s t e d nor c r o s s - r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s o r d e r , 
c l a i m a n t i s a l s o n o t e n t i t l e d t o an assessed f e e f o r s e r v i c e s on r e v i e w . See 
ORS 6 5 6 . 3 8 2 ( 2 ) ; OAR 438-15-070. I n s t e a d , as p r e v i o u s l y d i s c u s s e d , any f e e 
awarded t o c l a i m a n t i s p a y a b l e from any i n c r e a s e d compensation c r e a t e d by o u r 
o r d e r . See ORS 65 6 . 3 8 6 ( 2 ) ; OAR 438-15-055(1). 

A c c o r d i n g l y , our J u l y 5, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our J u l y 5, 1990 o r d e r , e f f e c 
t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BRUCE L. KLEIN, Claimant 

WCB Case Nos. 88-04718, 88-09710 & 88-13773 
ORDER ON REVIEW 

Olson, Rowell & Walsh, Claimant A t t o r n e y s 
. . i l l : •.••'w.G.ail:vpage ( S a i f ) , Defense A t t o r n e y ' • 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
H i g a s h i ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
and h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r a c e r v i c a l c o n d i t i o n ; and (2) awarded an 
assessed a t t o r n e y f e e . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y 
f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s : 

C l a i m a n t e x p e r i e n c e d some minor neck p a i n p r i o r t o h i s November 7, 1985 
compensable i n j u r y . I t d i d n o t cause c l a i m a n t t o miss work o r t o seek m e d i c a l 
t r e a t m e n t . 

The neck p a i n t h a t came on when c l a i m a n t began h i s a u t h o r i z e d t r a i n i n g 
p rogram was more severe t h a n t h a t which he had p r e v i o u s l y e x p e r i e n c e d . The i n 
c r e a s e i n p a i n caused him t o d i s c o n t i n u e t h e t r a i n i n g program. H i s t r e a t i n g 
p h y s i c i a n , Dr. C a r p e n t e r , M.D., r e f e r r e d him t o Dr. G e h l i n g , M.D., f o r c o n s u l t a 
t i o n . 

On F e b r u a r y 23, 1988, SAIF i s s u e d a d e n i a l o f m e d i c a l s e r v i c e s f o r 
c l a i m a n t ' s c e r v i c a l p a i n on t h e grounds t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was 
u n r e l a t e d t o h i s November 7, 1985 compensable low back i n j u r y . 

On March 2 1 , 1988, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m s t a t i n g 
t h a t neck and back p a i n came on as a r e s u l t o f h i s work i n t h e a u t h o r i z e d t r a i n 
i n g program. SAIF d e n i e d t h i s c l a i m by l e t t e r d a t e d March 17, 1989. 

At h e a r i n g , c l a i m a n t a s s e r t e d t h e c o m p e n s a b i l i t y o f t h e neck c o n d i t i o n on 
a l t e r n a t i v e t h e o r i e s . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e Referee's u l t i m a t e f i n d i n g o f f a c t e x c e p t t h a t we f i n d t h a t 
c l a i m a n t ' s a c t i v i t y i n t h e a u t h o r i z e d t r a i n i n g program, w h i c h i n v o l v e d r e p e t i 
t i v e use o f h i s arms w h i l e w o r k i n g i n an awkward p o s t u r e , was a m a t e r i a l con
t r i b u t i n g cause o f a w o r s e n i n g o f , r a t h e r t h a n t h e o n s e t o f , t h e symptoms o f h i s 
p r e e x i s t i n g u n d e r l y i n g neck c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's c o n c l u s i o n s o f law. See Donna E. Aschbacher, 41 
Van N a t t a 1242 ( 1 9 8 9 ) . N e v e r t h e l e s s , we n o t e t h a t w h i l e t h e R e f e r e e d i s c u s s e d 
o n l y t h e o c c u p a t i o n a l d i s e a s e c l a i m i n h i s O p i n i o n and C o n c l u s i o n s , h i s o r d e r 
s e t a s i d e t h e d e n i a l o f t h e a g g r a v a t i o n c l a i m as w e l l as t h e d e n i a l o f t h e occu
p a t i o n a l d i s e a s e c l a i m . We supplement t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
a g g r a v a t i o n a n a l y s i s . 
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We a r e n o t persuaded t h a t c l a i m a n t ' s neck p a i n and d i s a b i l i t y was caused 
i n m a t e r i a l p a r t by t h e compensable low back i n j u r y . We n o t e t h a t a l t h o u g h 
c l a i m a n t r e p o r t e d t h a t h i s neck p a i n began s e v e r a l weeks a f t e r t h e back i n j u r y , 
he a l s o r e p o r t e d t o b o t h t h e Western M e d i c a l C o n s u l t a n t s and t o Dr. LaFrance and 
t e s t i f i e d a t h e a r i n g t h a t he had s u f f e r e d neck p a i n p r i o r t o h i s low back i n 
j u r y ; t h a t p a i n was a p p a r e n t l y b r o u g h t on by overhead work a t t h e employer's 
f a c i l i t y . We a r e u n w i l l i n g t o c r e d i t Dr. LaFrance's vie w , a r t i c u l a t e d i n h i s 
March 13, 1989 r e p o r t , t h a t t h e 1985 i n j u r y c o n t r i b u t e d t o t h e development o f 
c l a i m a n t ' s u n d e r l y i n g c e r v i c a l s p o n d y l o s i s . We g i v e g r e a t e r w e i g h t t o t h e o p i n 
i o n o f Dr. G e h l i n g , n e u r o l o g i s t , who t r e a t e d c l a i m a n t on r e f e r r a l . Dr. G e h l i n g 
o p i n e d t h a t t h e low back i n j u r y had n o t h i n g t o do w i t h t h e development o f t h e 
u n d e r l y i n g neck d i s o r d e r . The p a i n t h a t caused c l a i m a n t ' s i n a b i l i t y t o p a r t i c i 
p a t e i n t h e r e h a b i l i t a t i o n program i n 1989 i s r e l a t e d t o t h e u n d e r l y i n g TOS and 
d e g e n e r a t i v e p r o c e s s e s c o u p l e d w i t h h i s ATP a c t i v i t i e s , b u t t h e r e i s no i n d i c a 
t i o n t h a t t h i s d i s a b i l i t y was r e l a t e d i n m a t e r i a l p a r t t o t h e compensable back 
i n j u r y . C o n s e q u e n t l y , t h e r e i s no b a s i s f o r t h e Referee's o r d e r s e t t i n g a s i d e 
t h e d e n i a l o f a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 9, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e t h e F e b r u a r y 23, 1988 d e n i a l i s 
r e v e r s e d . The d e n i a l i s r e i n s t a t e d and up h e l d . The ba l a n c e o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on r e v i e w , c o n c e r n i n g t h e o c c u p a t i o n a l d i s e a s e i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $600, p a y a b l e by t h e SAIF 
C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
DELMA R. OLSEN, Claimant 
WCB Case No. 88-22522 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r t emporary t o t a l d i s a b i l i t y b e n e f i t s r e 
l a t e d t o h e r lumbar f u s i o n s u r g e r y . On r e v i e w , t h e s o l e i s s u e i s e n t i t l e m e n t t o 
te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 43 y e a r s o l d a t t h e t i m e o f h e a r i n g , compensably i n j u r e d h e r low 
back w h i l e w o r k i n g i n a pharmacy stockroom on January 6, 1978. Dr. Samuel, 
D.C., d i a g n o s e d muscle s t r a i n . No t i m e l o s s was awarded and c l a i m a n t was 
t r e a t e d c o n s e r v a t i v e l y . She c o n t i n u e d her a t - i n j u r y j o b u n t i l 1979, and t h e n 
p e r f o r m e d somewhat l i g h t e r employment u n t i l March 3 1 , 1983. A t t h a t t i m e she 
q u i t t o g e t m a r r i e d and because her husband t o l d her t o q u i t because o f her com
p l a i n t s o f back problems. She has n o t worked s i n c e t h a t t i m e . 

On June 17, 1983, t r e a t i n g p h y s i c i a n B e r t , o r t h o p e d i s t , r e p o r t e d t h a t 
c l a i m a n t c o n t i n u e d t o e x p e r i e n c e back and l e g p a i n . Her c o n d i t i o n a g g r a v a t e d i n 
Fe b r u a r y 1984, and t h e c l a i m was e v e n t u a l l y reopened. I n June 1984, Dr. 
B e r n s t e i n , M.D., recommended r e t r a i n i n g c l a i m a n t f o r l i g h t e r work. On F e b r u a r y 
15, 1985, c l a i m a n t was i n d e p e n d e n t l y examined by Dr. Martens, o r t h o p e d i s t . He 
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di a g n o s e d c h r o n i c l o w e r back s t r a i n and d i s c d e g e n e r a t i o n a t L-5, S - l . On 
June 28, 1985, Dr. B e r t r e l e a s e d c l a i m a n t t o l i g h t work. The c l a i m was e v e n t u 
a l l y r e c l o s e d w i t h an award o f 20 p e r c e n t unscheduled permanent d i s a b i l i t y f o r 
her low back c o n d i t i o n . 

On September 24, 1985, c l a i m a n t was r e f e r r e d t o v o c a t i o n a l c o u n s e l i n g t o 
a s s i s t h e r r e t u r n t o work. On December 2, 1985, her v o c a t i o n a l c o u n s e l o r r e 
p o r t e d t h a t c l a i m a n t ' s husband d i d n o t want her t o p a r t i c i p a t e i n v o c a t i o n a l 
r e h a b i l i t a t i o n and was opposed t o c l a i m a n t r e t u r n i n g t o work. On Ja n u a r y 23, 
1986, c l a i m a n t r e p o r t e d t o her v o c a t i o n a l c o u n s e l o r t h a t her husband was adamant 
t h a t c l a i m a n t n o t r e t u r n t o work. C l a i m a n t ' s v o c a t i o n a l s e r v i c e s were t e r m i 
n a t e d p u r s u a n t t o OAR 436-120-090(7), as she agreed t h a t she was u n a v a i l a b l e f o r 
such s e r v i c e s . 

On A p r i l 15, 1988, c l a i m a n t underwent an independent p s y c h o l o g i c a l exami
n a t i o n a d m i n i s t e r e d by Dr. Gardner, p s y c h i a t r i s t . C l a i m a n t s t a t e d t h a t she was 
no t l o o k i n g f o r nor e x p e c t i n g t o work. 

On A p r i l 25, 1988, Dr. Samuel r e p o r t e d t h a t c l a i m a n t ' s back c o n d i t i o n p r e 
v e n t e d her f r o m w o r k i n g o u t s i d e t h e home. On October 18, 1988, c l a i m a n t had 
lumbar f u s i o n s u r g e r y . On January 10, 1989, t h e i n s u r e r d e n i e d e n t i t l e m e n t t o 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t she had l o o k e d f o r c l e r k i n g j o b s w i t h 
some employers i n t h e s p r i n g o f 1986. She d i s c u s s e d her back problems w i t h t h e 
p o t e n t i a l e m ployers. C l a i m a n t t e s t i f i e d t h a t she a g a i n l o o k e d f o r work around 
C h r i s t m a s o f t h e same year b u t was n o t h i r e d . She d i d n o t l o o k f o r work i n 1987 
because h e r back was wo r s e n i n g . Claimant i n d i c a t e d i n her t e s t i m o n y t h a t a f t e r 
her s u r g e r y she i n t e n d e d t o r e t u r n t o work and had f i l e d one w r i t t e n j o b a p p l i 
c a t i o n . C l a i m a n t ' s s i s t e r t e s t i f i e d t h a t she t o o k c l a i m a n t t o f o u r p o t e n t i a l 
e m p l o y e r s i n t h e s p r i n g o f 1986. 

FINDING OF ULTIMATE FACT 

C l a i m a n t was n o t i n t h e work f o r c e a t t h e t i m e her c o n d i t i o n worsened. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t i s n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s i f she was n o t 
i n t h e work f o r c e a t t h e t i m e o f her wor s e n i n g . O u t r i g h t v. Weyerhaeuser, 299 
Or 290 ( 1 9 8 5 ) . C l a i m a n t i s deemed t o be i n t h e work f o r c e i f : ( 1 ) she was en
gaged i n r e g u l a r g a i n f u l employment a t t h e t i m e o f t h e w o r s e n i n g ; (2) a l t h o u g h 
n o t employed, she was making r e a s o n a b l e e f f o r t s t o o b t a i n employment; o r (3) 
a l t h o u g h w i l l i n g t o work, she was n o t l o o k i n g f o r employment f o r reasons r e l a t e d 
t o t h e compensable i n j u r y , where such e f f o r t s would be f u t i l e . Dawkins v. 
P a c i f i c Motor T r u c k i n g , 308 Or 254 (19 8 9 ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t had removed h e r s e l f f r o m t h e work f o r c e 
and was n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s . On r e v i e w , c l a i m a n t r e 
l i e s on t h e f a c t t h a t she l e f t work, i n p a r t , because her husband t o l d h er t o 
q u i t because o f her back problems. C l a i m a n t contends t h a t t h i s e s t a b l i s h e s t h a t 
she l e f t work due t o her back c o n d i t i o n . She f u r t h e r c ontends t h a t she searched 
f o r o t h e r work p r i o r t o her wor s e n i n g . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t was a t l e a s t c a p a b l e o f 
p e r f o r m i n g l i g h t work i m m e d i a t e l y p r i o r t o her wo r s e n i n g . Assuming, f o r t h e 
sake o f argument, t h a t t h e j o b she l e f t i n 1983 was beyond her l i m i t a t i o n s , she 
has n o t e s t a b l i s h e d t h a t i t would have been f u t i l e f o r her t o seek l e s s demand
i n g employment. We a r e n o t persuaded t h a t c l a i m a n t c o n d u c t e d a s e r i o u s work 
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s e a r c h . She e s t a b l i s h e d o n l y t h a t she i n q u i r e d w i t h a few emp l o y e r s , and made 
o n l y one w r i t t e n a p p l i c a t i o n . T h i s search o c c u r r e d on two days i n 1986, and 
c l a i m a n t has made no e f f o r t s i n c e t h e n t o f i n d work. F u r t h e r m o r e , c l a i m a n t 
agreed t h a t she was u n a v a i l a b l e f o r v o c a t i o n a l s e r v i c e s and t h e y were t e r m i 
n a t e d . F i n a l l y , she t o l d p s y c h i a t r i s t Gardner i n A p r i l 1988 t h a t she was n o t 
l o o k i n g f o r work o r e x p e c t i n g t o r e t u r n t o work. T h i s persuades us t h a t 
c l a i m a n t was n o t w i l l i n g t o work i m m e d i a t e l y p r i o r t o her w o r s e n i n g . 

I n l i g h t o f t h e s e f a c t s , we f i n d t h a t c l a i m a n t was n o t i n t h e work f o r c e 
a t t h e t i m e o f her w o r s e n i n g . T h e r e f o r e , she i s n o t e n t i t l e d t o an award o f 
te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . A c c o r d i n g l y , t h e Referee's o r d e r i s 
a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1989 i s a f f i r m e d . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1690 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL L. PAGE, Claimant 
WCB Case No. 82-08859 

ORDER ON REVIEW 
Royce, e t a l . , Claimant A t t o r n e y s 

B u l l i v a n t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M i c h a e l Johnson's 
o r d e r t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s back i n j u r y c l a i m was n o t p r e m a t u r e l y 
c l o s e d ; ( 2 ) f o u n d t h a t c l a i m a n t d i d n o t f i l e a t i m e l y a g g r a v a t i o n c l a i m f o r h i s 
p s y c h o l o g i c a l c o n d i t i o n and, t h e r e f o r e , d i d n o t address t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n ; (3) found t h a t c l a i m a n t ' s c l a i m f o r a 
March 1985 f a l l d u r i n g an A u t h o r i z e d T r a i n i n g Program was p r o p e r l y p r o c e s s e d by 
t h e i n s u r e r as a c l a i m f o r f u r t h e r m e d i c a l s e r v i c e s , r a t h e r t h a n a "new i n j u r y " 
c l a i m , and c o n c l u d e d t h a t t h e March 1985 f a l l was n o t a "new i n j u r y " ; (4) de
c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d u n reason
a b l e f a i l u r e t o p r o c e s s c l a i m a n t ' s c l a i m f o r t h e March 1985 f a l l as a "new i n 
j u r y " , t h e i n s u r e r ' s a l l e g e d unreasonable s u b m i s s i o n o f t h e c l a i m f o r c l o s u r e , 
and t h e i n s u r e r ' s a l l e g e d u n reasonable f a i l u r e t o proc e s s a c l a i m f o r t h e psy
c h o l o g i c a l c o n d i t i o n ; and (5) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c h i r o 
p r a c t i c t r e a t m e n t s . I n t h e event t h e Board does n o t r u l e i n c l a i m a n t ' s f a v o r 
r e g a r d i n g t h e p r e m a t u r e c l o s u r e i s s u e and t h e c l a i m s f o r t h e March 1985 i n c i d e n t 
and t h e p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t r e q u e s t s r e v i e w o f t h e p o r t i o n o f t h e 
o r d e r t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r h i s 
back c o n d i t i o n f r o m 10 p e r c e n t (32 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O rder, 
t o 20 p e r c e n t (64 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e pr e m a t u r e c l o s u r e , c l a i m s 
p r o c e s s i n g , a g g r a v a t i o n , c o m p e n s a b i l i t y , m e d i c a l s e r v i c e s , e x t e n t o f u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t 
and a f f i r m i n p a r t , w i t h s u p p l e m e n t a t i o n . 

FINDINGS OF FACT 

C l a i m a n t , 36 y e a r s o f age a t h e a r i n g , s u s t a i n e d a compensable i n j u r y on 
May 23, 1979. He s u f f e r e d low back and lower t h o r a c i c p a i n and t r e a t e d w i t h a 
c h i r o p r a c t o r . 
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A May 23, 1980 D e t e r m i n a t i o n Order awarded c l a i m a n t t e m p o r a r y t o t a l d i s 
a b i l i t y t h r o u g h May 5, 1980. By s t i p u l a t i o n on December 18, 1980, c l a i m a n t was 
awarded 8 p e r c e n t unscheduled permanent d i s a b i l i t y . 

C l a i m a n t began v o c a t i o n a l r e h a b i l i t a t i o n on F e b r u a r y 26, 1981. I n h i s 
v o c a t i o n a l assessment r e p o r t , Dr. Loeb, p s y c h o l o g i s t , d e f e r r e d d i a g n o s i s ; recom
mended no l o n g t e r m i n - d e p t h t h e r a p y ; and r e p o r t e d h i s i m p r e s s i o n o f c h a r a c t e r 
d i s o r d e r , "severe by h i s t o r y . " He concluded: " r e f e r r a l t o a p s y c h i a t r i s t f o r 
e v a l u a t i o n o f a major t r a n q u i l i z e r s h o u l d be c o n s i d e r e d . " (Ex. 14-A-4). The 
i n s u r e r d i d n o t respond t o t h i s recommendation. 

On June 1, 1982, a CT scan produced normal r e s u l t s . (Ex. 2 2 ) . 
Dr. Kaesche, t h e n t r e a t i n g o r t h o p e d i s t , diagnosed c l a i m a n t ' s c o n d i t i o n as 
l u m b o s a c r a l s p r a i n . (Ex. 2 3 ) . 

I n October 1984, c l a i m a n t began an A u t h o r i z e d T r a i n i n g Program (ATP). 
The i n s u r e r reopened t h e c l a i m and began p a y i n g t e m p o r a r y d i s a b i l i t y . On March 
6, 1985, c l a i m a n t s l i p p e d and f e l l a t h i s ATP j o b . The i n c i d e n t was r e p o r t e d t o 
t h e i n s u r e r by Dr. Robinson, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , on a F i r s t Medi
c a l R e p o r t f o r m . The d a t e o f i n j u r y was l i s t e d as March 6, 1985. (Ex. 6 8 ) . 
C l a i m a n t r e p o r t e d t h e i n c i d e n t t o h i s v o c a t i o n a l p r o v i d e r on March 7. 
(See Ex. 7 0 ) . Dr. Robinson removed c l a i m a n t f r o m work. V o c a t i o n a l s e r v i c e s 
were suspended due t o c l a i m a n t ' s m e d i c a l c o n d i t i o n . (Ex. 7 2 ) . 

I n A p r i l 1985, Dr. Robinson i n d i c a t e d t h a t c l a i m a n t needed f u r t h e r t r e a t 
ment. I n t h i s r e p o r t he r e f e r e n c e d t h e 1979 i n j u r y c l a i m . (Ex. 7 1 ) . 

Drs. Stevens, o r t h o p e d i c surgeon, and Mead, n e u r o p s y c h i a t r i s t , p e r f o r m e d 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n on June 3, 1985. They f o u n d no m a t e r i a l 
change ( r e s u l t i n g f r o m t h e March 1985 i n c i d e n t ) s i n c e t h e 1979 i n j u r y , b u t 
recommended f u r t h e r t e s t i n g t o r u l e o u t t h o r a c i c o u t l e t syndrome. (Ex. 7 9 ) . 

Dr. Robinson r e f e r r e d c l a i m a n t t o Dr. Nelson, o s t e o p a t h . On J u l y 12, 
1985, Dr. N e l s on n o t e d an i n j u r y d a t e o f March 6, 1985. He o p i n e d t h a t c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y , and recommended t e s t i n g t o r u l e o u t c e r v i c a l 
r a d i c u l o p a t h y . (Ex. 8 0 ) . 

Dr. Kaesche, c l a i m a n t ' s former t r e a t i n g o r t h o p e d i s t , f o u n d c l a i m a n t medi
c a l l y s t a t i o n a r y as o f J u l y 26, 1985, w i t h some work r e s t r i c t i o n s . He r e p o r t e d 
t h a t c l a i m a n t d i d n o t have t h o r a c i c o u t l e t syndrome. A l t h o u g h he o p i n e d t h a t 
c l a i m a n t ' s symptoms were such as t h o s e a s s o c i a t e d w i t h c a r p a l t u n n e l compres
s i o n , he f o u n d no o b j e c t i v e p h y s i c a l f i n d i n g s t o s u b s t a n t i a t e t h a t i m p r e s s i o n . 
(Ex. 8 2 - 4 ) . He a l s o n o t e d c l a i m a n t ' s r e p o r t t h a t h i s p a i n was worsened by t h e 
March i n c i d e n t . (Ex. 8 2 - 2 ) . N e v e r t h e l e s s , Dr. Kaesche c o n c l u d e d t h a t " [ n ] o 
f u r t h e r d i a g n o s t i c t e s t i n g i s i n d i c a t e d a t t h i s t i m e . " (Ex. 8 2 - 1 ) . 

Dr. Robinson r e l e a s e d c l a i m a n t t o m o d i f i e d work on August 23, 1985. 

The i n s u r e r p a i d t emporary d i s a b i l i t y b e n e f i t s under t h e 1979 c l a i m u n t i l 
A u gust, 29, 1985, when a D e t e r m i n a t i o n Order i s s u e d . The D e t e r m i n a t i o n Order 
d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f J u l y 26, 1985. H i s u n s c h e d u l e d 
permanent d i s a b i l i t y award was i n c r e a s e d t o 10 p e r c e n t . (Ex. 87A) . 

On December 10, 1985, Dr. Robinson a s s e r t e d t h a t c l a i m a n t had never been 
m e d i c a l l y s t a t i o n a r y w h i l e i n h i s c a r e . (Ex. 140-1). 

A December 12, 1985 D e t e r m i n a t i o n Order i d e n t i f i e d an e r r o r i n t h e August 
1985 D e t e r m i n a t i o n Order w i t h r e s p e c t t o e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y 
c o m pensation and c o r r e c t e d i t . I t found c l a i m a n t n o t m e d i c a l l y s t a t i o n a r y on 
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March 6, 1985 and a g a i n m e d i c a l l y s t a t i o n a r y J u l y 26, 1985. 
e r r o r had no e f f e c t on t h e m e d i c a l l y s t a t i o n a r y d a t e . 

(Ex. 1 1 6 ) . The 

Dr. Renholds, M.D., examined c l a i m a n t i n December 1985. I n a d d i t i o n t o 
p h y s i c a l c o m p l a i n t s , Renholds found c l a i m a n t s e v e r e l y o v e r f o c u s e d , w i t h a n x i e t y 
and d e p r e s s i o n . P s y c h o l o g i c a l c o u n s e l i n g and, perhaps, a n t i - d e p r e s s a n t medica
t i o n was recommended. (Ex. 118-5). 

I n J a n u a r y 1986, Dr. Robinson r e a s s e r t e d t h a t c l a i m a n t was never medi
c a l l y s t a t i o n a r y a f t e r t h e March 1985 i n c i d e n t . (Ex. 1 3 4 ) . 

Dr. Kaesche r e e v a l u a t e d c l a i m a n t i n January 1986, and r e p o r t e d t h a t he 
s u f f e r e d f r o m d e p r e s s i o n and p o s s i b l e c a r p a l t u n n e l syndrome. Dr. Kaesche 
s t a t e d t h a t c l a i m a n t had worsened s i n c e J u l y 1985 "from t h e p o i n t o f v i e w t h a t 
t h i s man i s v e r y d i s t r a u g h t w i t h r e g a r d t o h i s s i t u a t i o n . " (Ex. 1 2 6 - 3 ) . 
Dr. Kaesche n o t e d o b j e c t i v e f i n d i n g s o f normal p o s t u r e , f u l l range o f m o t i o n o f 
t h e c e r v i c a l s p i n e , normal a l i g n m e n t o f t h e t h o r a c i c v e r t e b r a e , a l o n g w i t h some 
t e n d e r n e s s i n t h e l o w e r lumbar area. He concluded t h a t , based on i n f o r m a t i o n 
p r o v i d e d t o him by c l a i m a n t , Dr. Robinson's c h i r o p r a c t i c t r e a t m e n t s were n o t 
r e l i e v i n g h i s symptomatology. (Ex. 126). 

L a t e r i n J a n u a r y 1986, w i t h o u t r e e x a m i n a t i o n , Dr. Kaesche a t t r i b u t e d 
c l a i m a n t ' s p s y c h o l o g i c a l d e t e r i o r a t i o n t o a "worsening o f a work r e l a t e d c o n d i 
t i o n . . . w h i c h began i n about 1979." He s t a t e d t h a t he knew o f no i n t e r c e d i n g 
i n j u r y between January 1983 and c l a i m a n t ' s January 6, 1986 e v a l u a t i o n — d e s p i t e 
t h e f a c t t h a t he had p r e v i o u s l y acknowledged t h e March 1985 i n c i d e n t . (Supra, 
a t p.4. Compare Exs. 82 & 135). 

D u r i n g t h i s t i m e , c l a i m a n t r e c e i v e d c h i r o p r a c t i c t r e a t m e n t f r o m Dr. 
Robinson a t a f r e q u e n c y o f t h r e e t i m e s per week. On March 26, 1986, t h e i n s u r e r 
d e n i e d payment f o r h i s t r e a t m e n t w i t h Dr. Robinson, c o n t e n d i n g t h a t t h e t r e a t 
ment was n e i t h e r r e a s o n a b l e nor necessary. (Ex. 138A). 

On A p r i l 2 1 , 1986, t h e Independent C h i r o p r a c t i c C o n s u l t a n t s examined 
c l a i m a n t and f o u n d him m e d i c a l l y s t a t i o n a r y w i t h r e s p e c t t o h i s 1979 i n j u r i e s . 
I t a l s o f e l t t h a t he would b e n e f i t from p s y c h o l o g i c a l e v a l u a t i o n and c o u n s e l i n g , 
n o t i n g " p o s s i b l e a n x i e t y / d e p r e s s i o n s t r e s s syndrome." (Ex. 1 3 9 - 7 ) . 

On J a n u a r y 7, 1987, Dr. Robinson f o r t h e f i r s t t i m e d e s c r i b e d c l a i m a n t as 
m e d i c a l l y s t a t i o n a r y . He r a t e d c l a i m a n t m o d e r a t e l y i m p a i r e d . (Ex. 1 4 1 ) . 

On J a n u a r y 26, 1987, Dr. W o r t h i n g t o n , c l i n i c a l p s y c h o l o g i s t , e v a l u a t e d 
c l a i m a n t and o p i n e d t h a t he was n o t p s y c h o l o g i c a l l y s t a t i o n a r y , d e s c r i b i n g him 
as t e m p o r a r i l y t o t a l l y d i s a b l e d , based on h i s p s y c h o l o g i c a l c o n d i t i o n . (Ex. 
142-2). 

On March 19, 1987, Dr. R e i t e r , p s y c h o l o g i s t e v a l u a t e d c l a i m a n t and con
c l u d e d t h a t c l a i m a n t was p r o b a b l y t h e n f u n c t i o n i n g much t h e same as he had 
b e f o r e h i s f i r s t i n j u r y . (Ex. 144-8). 

C l a i m a n t l e f t s c h o o l i n t h e n i n t h grade, and l e f t home a t age 15. He i s 
i l l i t e r a t e , has a h i s t o r y o f v i o l e n t b e h a v i o r and may have d y s l e x i a . A t t h e 
t i m e o f i n j u r y , he was employed as a c a r p e n t e r - f r a m e r . 

ULTIMATE FINDINGS OF FACT 

No p h y s i c i a n ' s r e p o r t s u b m i t t e d b e f o r e May 23, 1985 i n d i c a t e d t h a t 
c l a i m a n t s u f f e r e d f r o m a p s y c h o l o g i c a l c o n d i t i o n r e l a t e d t o h i s compensable 
i n j u r y . 
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C l a i m a n t ' s compensable i n j u r y was n o t a m a t e r i a l cause o f a w o r s e n i n g o f 
h i s p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . 

The i n s u r e r ' s f a i l u r e t o process a c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n 
was n o t u n r e a s o n a b l e . 

C l a i m a n t does n o t have a p s y c h o l o g i c a l c o n d i t i o n r e l a t e d t o h i s compens
a b l e i n j u r y . 

The i n s u r e r ' s f a i l u r e t o process c l a i m a n t ' s "new i n j u r y " c l a i m was 
u n r e a s o n a b l e . 

The March 6, 1985 i n c i d e n t a t t h e "ATP" j o b i n d e p e n d e n t l y c o n t r i b u t e d t o 
a w o r s e n i n g o f c l a i m a n t ' s compensable c o n d i t i o n . 

C l a i m a n t ' s compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as o f t h e 
December 13, 1985 D e t e r m i n a t i o n Order. 

C l a i m a n t has s u f f e r e d 20 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y due 
t o h i s compensable i n j u r y . 

C l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s were n o t r e a s o n a b l e and necessary. 

CONCLUSIONS OF LAW AND OPINION 

P s y c h o l o g i c a l C o n d i t i o n 

Claims P r o c e s s i n g / P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends t h a t he made an a g g r a v a t i o n c l a i m f o r a p s y c h o l o g i c a l 
c o n d i t i o n , and t h a t t h e i n s u r e r ' s f a i l u r e t o accept o r deny t h e c l a i m i s a "de 
f a c t o " d e n i a l . He asks t h a t t h i s d e n i a l be s e t a s i d e . 

The Referee found t h a t Dr. Loeb's February 26, 1981 r e p o r t d i d n o t con
s t i t u t e an a g g r a v a t i o n c l a i m . We agree. 

A p h y s i c i a n ' s r e p o r t w h i c h i n d i c a t e s a need f o r f u r t h e r m e d i c a l s e r v i c e s 
as a r e s u l t o f t h e compensable c o n d i t i o n i s a c l a i m f o r a g g r a v a t i o n . Former ORS 
65 6 . 2 7 3 ( 3 ) ; H a r e t v. SAIF, 72 Or App 668 (19 8 5 ) . A p s y c h o l o g i s t i s a p h y s i c i a n , 
as t h e t e r m i s d e f i n e d i n ORS 656.005(12). Crooke v. Gresham T r a n s f e r , 
88 Or App 246 ( 1 9 8 7 ) . 

I n F e b r u a r y 1981, Dr. Loeb, p s y c h o l o g i s t , e v a l u a t e d c l a i m a n t ' s p s y c h o l o g 
i c a l c o n d i t i o n . He d e f e r r e d d i a g n o s i s and d e c l i n e d t o recommend l o n g t e r m i n -
d e p t h t h e r a p y . He s t a t e d t h a t c l a i m a n t may have a n x i e t y r e l a t i v e t o h i s s i t u a 
t i o n , b u t fo u n d no c l e a r e v i d e n c e . He a l s o o p i n e d t h a t c l a i m a n t ' s c h a r a c t e r 
d i s o r d e r "does n o t appear t o be r e l a t e d t o h i s i n d u s t r i a l i n j u r y . " The o n l y 
m e n t i o n o f need f o r f u t u r e t r e a t m e n t was: "A r e f e r r a l t o a p s y c h i a t r i s t f o r 
e v a l u a t i o n o f a major t r a n q u i l i z e r s h o u l d be c o n s i d e r e d . " (Ex. 14A-4). 

Even i f Dr. Loeb's r e p o r t i s c o n s t r u e d t o i n d i c a t e a need f o r f u t u r e med
i c a l s e r v i c e s , an a g g r a v a t i o n c l a i m must i n d i c a t e t h a t t h e need i s r e l a t e d t o 
c l a i m a n t ' s compensable c o n d i t i o n . The r e p o r t does n o t i n d i c a t e a c a u s a l connec
t i o n between t h e n o t e d p s y c h o l o g i c a l c o n d i t i o n and t h e compensable i n j u r y . 

C l a i m a n t argues t h a t o t h e r p h y s i c i a n s ' r e p o r t s s u b s t a n t i a t e h i s c l a i m f o r 
a p s y c h o l o g i c a l c o n d i t i o n . The r e p o r t s he r e f e r s t o were produ c e d a f t e r 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d , May 23, 1985. T h e r e f o r e , t h e y do n o t 
c o n s t i t u t e a g g r a v a t i o n c l a i m s . 
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We c o n c l u d e t h a t c l a i m a n t has n o t p e r f e c t e d a t i m e l y a g g r a v a t i o n c l a i m . 
S i n c e t h e r e was no c l a i m , t h e r e was n o t h i n g f o r t h e i n s u r e r t o ac c e p t o r deny. 
We f i n d t h a t t h e i n s u r e r ' s conduct i n t h i s i n s t a n c e was n o t u n r e a s o n a b l e , and no 
p e n a l t i e s o r a t t o r n e y f e e s a r e assessed. 

M e r i t s o f P s y c h o l o g i c a l Claim 

C l a i m a n t i s e n t i t l e d t o c o n t i n u i n g m e d i c a l s e r v i c e s f o r t h e r e s i d u a l s o f 
h i s compensable i n j u r y , n o t w i t h s t a n d i n g h i s f a i l u r e t o f i l e a t i m e l y a g g r a v a t i o n 
c l a i m . C l a i m a n t contends t h a t h i s p s y c h o l o g i c a l c o n d i t i o n has worsened as a r e 
s u l t o f h i s i n d u s t r i a l i n j u r y . Consequently, we must address t h e m e r i t s o f h i s 
p s y c h o l o g i c a l c l a i m , b e f o r e c o n s i d e r i n g whether o r n o t he i s m e d i c a l l y 
s t a t i o n a r y . 

A c l a i m a n t a s s e r t i n g t h e c o m p e n s a b i l i t y o f a p s y c h o l o g i c a l c o n d i t i o n f o l 
l o w i n g an i n d u s t r i a l i n j u r y must prove by a preponderance o f t h e e v i d e n c e t h a t 
t h e compensable i n j u r y was a m a t e r i a l cause o f t h e c o n d i t i o n , o r i f t h e m e n t a l 
c o n d i t i o n p r e d a t e d t h e i n j u r y , t h a t t h e i n j u r y worsened t h a t p r e e x i s t i n g c o n d i 
t i o n . Jeld-Wen v. Page, 73 Or App 136, 139 ( 1 9 8 5 ) ; P a r t r i d g e V. SAIF, 57 Or App 
163, 167, r e v den 293 Or 394 ( 1 9 8 2 ) . 

C o n s i d e r i n g c l a i m a n t ' s m u l t i p l e i n j u r i e s and d i a g n o s e s , we c o n c l u d e t h a t 
t h e i s s u e o f whe t h e r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o 
h i s i n d u s t r i a l i n j u r y i s a complex m e d i c a l q u e s t i o n . The r e s o l u t i o n o f t h i s 
i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. 
Compensation Department, 247 Or 420, 426 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

As a p r e l i m i n a r y m a t t e r , we c o n s i d e r c l a i m a n t ' s r e l i a b i l i t y as a h i s t o 
r i a n . C l a i m a n t contends t h a t one cause o f h i s c u r r e n t d e p r e s s i o n i s c h r o n i c 
p a i n due t o h i s i n j u r i e s . Examining d o c t o r s have n o t e d c l a i m a n t ' s h i s t o r y o f 
c h r o n i c p a i n s i n c e h i s f i r s t i n j u r y i n 1979. Dr. W o r t h i n g t o n , t r e a t i n g p s y c h o l 
o g i s t , c o n c l u d e d t h a t c l a i m a n t ' s " p s y c h o l o g i c a l c o n d i t i o n i s now i n t e r a c t i n g 
w i t h h i s p h y s i c a l c o n d i t i o n t o t h e e x t e n t t h a t h i s e x p e r i e n c e o f c h r o n i c p a i n i s 
p s y c h o l o g i c a l l y worsened." (Ex. 142-5). However, we agree w i t h t h e Re f e r e e ' s 
f i n d i n g t h a t c l a i m a n t e x a g g e r a t e s h i s symptoms. T h i s f i n d i n g i s c o r r o b o r a t e d by 
m e d i c a l r e p o r t s as e a r l y as 1981. (See Ex. 14A-3). F u r t h e r m o r e , c l a i m a n t i s 
i n t e n s e l y p r e o c c u p i e d w i t h h i s p h y s i c a l symptoms. (Exs. 118-4 & 144-6-7). We 
co n c l u d e t h a t c l a i m a n t i s n o t a r e l i a b l e h i s t o r i a n . C o n s e q u e n t l y , we do n o t 
r e l y on d o c t o r s ' o p i n i o n s w h i c h a r e based on c l a i m a n t ' s r e p o r t i n g o f h i s s u b j e c 
t i v e c o m p l a i n t s . 

I t i s u n d i s p u t e d t h a t c l a i m a n t s u f f e r s from r e l a t i v e l y s e v e r e d e p r e s s i o n 
and l o n g s t a n d i n g p e r s o n a l i t y a d j u s t m e n t d i s o r d e r . (See e.g., Ex. 144 - 7 ) . I t i s 
a l s o u n d i s p u t e d t h a t c l a i m a n t c o u l d b e n e f i t from p s y c h o l o g i c a l c o u n s e l i n g . How
e v e r , t h e m e d i c a l e v i d e n c e does n o t e s t a b l i s h t h a t c l a i m a n t ' s p s y c h o l o g i c a l con
d i t i o n has worsened as a r e s u l t o f h i s i n d u s t r i a l i n j u r i e s . The m e d i c a l e v i 
dence i s d i v i d e d r e g a r d i n g t h e c o n t r i b u t i o n o f c l a i m a n t ' s work i n j u r y t o h i s 
c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . When t h e m e d i c a l e v i d e n c e i s d i v i d e d , we g i v e 
more w e i g h t t o t h o s e m e d i c a l o p i n i o n s which a re b o t h w e l l - r e a s o n e d and based on 
comp l e t e i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . 

Dr. W o r t h i n g t o n , t r e a t i n g p s y c h o l o g i s t , r e p o r t e d c l a i m a n t ' s d e p r e s s i o n 
and f r u s t r a t i o n o v e r h i s l o s s o f p h y s i c a l c a p a c i t y . W o r t h i n g t o n o p i n e d t h a t 
c l a i m a n t ' s sense o f f a i l u r e i n new v o c a t i o n a l areas c o n t r i b u t e d t o h i s d e p r e s 
s i o n . (Ex. 146-2). W o r t h i n g t o n n o t e d t h a t achievement i n t h e s e a r e a s was 
i m p o s s i b l e f o r c l a i m a n t , due t o h i s d e v e l o p m e n t a l d i s a b i l i t i e s . We a r e n o t p e r 
suaded by W o r t h i n g t o n ' s o p i n i o n f o r two reasons. F i r s t , t h e c o n c l u s i o n appears 
t o be based s o l e l y on c l a i m a n t ' s r e p o r t i n g o f s u b j e c t i v e c o m p l a i n t s , w h i c h we 
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have f o u n d u n r e l i a b l e . Second, we f i n d W o r t h i n g t o n ' s c o n c l u s i o n o u t w e i g h e d by 
t h e o p i n i o n s o f Drs. Loeb and R e i t e r . See Weiland v. SAIF, 64 Or App 810 
( 1 9 8 3 ) . 

I n 1981, a f t e r c l a i m a n t ' s f i r s t i n j u r y , Dr. Loeb, p s y c h o l o g i s t , n o t e d 
c l a i m a n t ' s s e vere c h a r a c t e r d i s o r d e r , which he found u n r e l a t e d t o t h e i n j u r y . 
He a l s o n o t e d t h a t , a l t h o u g h c l a i m a n t may have had some a n x i e t y r e l a t i v e t o h i s 
s i t u a t i o n , he f o u n d no c l e a r e v i d e n c e o f t h i s . (Ex. 14-A-4). Based on h i s 1987 
e x a m i n a t i o n ( a f t e r c l a i m a n t ' s second i n j u r y ) , Dr. R e i t e r , p s y c h o l o g i s t , con
c l u d e d t h a t c l a i m a n t has s u f f e r e d p s y c h o l o g i c a l as w e l l as d e v e l o p m e n t a l p r o b 
lems f r o m a v e r y e a r l y age. (Ex. 144-7). He f u r t h e r o p i n e d t h a t " [ c l a i m a n t ' s ] 
i n j u r y o f 1979 and r e s u l t i n g problems, p r o b a b l y would have r e s o l v e d i f n o t f o r 
t h e p r e - e x i s t e n c e o f p r e m o r b i d p s y c h o l o g i c a l and d e v e l o p m e n t a l d i f f i c u l t i e s . " 
( I d . ) R e i t e r c o n c l u d e d t h a t c l a i m a n t i s c u r r e n t l y f u n c t i o n i n g " a t a l e v e l p r o b 
a b l y n o t much d i f f e r e n t t h a n p r i o r t o h i s f i r s t i n j u r y . " (Ex. 1 4 4 - 8 ) . We are 
p ersuaded by t h i s t h o r o u g h and w e l l - r e a s o n e d o p i n i o n f r o m a p s y c h o l o g i c a l 
s p e c i a l i s t . See Somers v. SAIF, supra. We c o n c l u d e t h a t c l a i m a n t has n o t 
e s t a b l i s h e d t h a t h i s p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n worsened as a r e s u l t o f 
h i s i n d u s t r i a l i n j u r y . Consequently, h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n i s n o t 
compensable. 

C l a i m For March 1985 F a l l 

C laims P r o c e s s i n g / P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends t h a t he made a "new i n j u r y " c l a i m f o l l o w i n g h i s March 
1985 f a l l , and t h a t t h e i n s u r e r has "de f a c t o " d e n i e d t h e c l a i m by i t s f a i l u r e 
t o a c c e p t o r deny i n w r i t i n g w i t h i n 60 days. 

The R eferee f o u n d t h a t c l a i m a n t d i d n o t make a new i n j u r y c l a i m f o l l o w i n g 
t h e March 6, 1985 i n c i d e n t . He reasoned t h a t Dr. Robinson's F i r s t M e d i c a l 
R e p o r t was m e r e l y a r e q u e s t f o r a u t h o r i z a t i o n o f f u r t h e r m e d i c a l s e r v i c e s . The 
R e f e r e e c o n c l u d e d t h a t inasmuch as c l a i m a n t ' s c l a i m was a l r e a d y open and c l a i m 
a n t was r e c e i v i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s , t h e r e was no r e a s o n t o reopen 
t h e c l a i m . We d i s a g r e e . 

Dr. Robinson r e p o r t e d c l a i m a n t ' s s l i p and f a l l t o t h e i n s u r e r w i t h a Form 
801 l i s t i n g a d a t e o f i n j u r y o f March 6, 1985. On March 7, c l a i m a n t r e p o r t e d 
t h e i n j u r y t o h i s v o c a t i o n a l c o u n s e l o r , who a p p a r e n t l y r e p o r t e d t h e i n c i d e n t t o 
t h e i n s u r e r . (See Ex. 7 4 ) . E i t h e r r e p o r t c o n s t i t u t e d a c l a i m f o r a new i n j u r y . 

The f i r s t M e d i c a l Report d e s c r i b e d t h e March i n c i d e n t as a " t r a u m a t i c " 
f a l l w h e r e a f t e r c l a i m a n t s u f f e r e d " a c u t e " t h o r a c o c e r v i c a l and l u m b o s a c r a l 
s p r a i n . (Ex. 6 8 ) . We f i n d t h a t , upon r e c e i p t o f t h i s r e p o r t , t h e i n s u r e r had 
s u f f i c i e n t knowledge o f c l a i m a n t ' s i n j u r y t o l e a d a r e a s o n a b l e i n s u r e r t o con
c l u d e t h a t a d d i t i o n a l w o r k e r s ' compensation l i a b i l i t y f o r a new i n j u r y was a 
p o s s i b i l i t y and t h a t f u r t h e r i n v e s t i g a t i o n was a p p r o p r i a t e . See A r g onaut 
I n s u r a n c e Company v. Mock, 95 Or App 1 ( 1 9 8 9 ) . The i n s u r e r ' s f a i l u r e t o accept 
o r deny t h e c l a i m as r e q u i r e d by ORS 656.262 was u n r e a s o n a b l e . 

However, i t appears t h a t t h e i n s u r e r p a i d t e m p o r a r y d i s a b i l i t y compensa
t i o n t o c l a i m a n t on an a g g r a v a t i o n b a s i s d u r i n g t h e p e r i o d i n q u e s t i o n . Conse
q u e n t l y , t h e r e a r e no amounts t h e n due upon wh i c h a p e n a l t y may be assessed. 
U n l i k e a p e n a l t y , an a t t o r n e y f e e can be awarded even t h o u g h t h e r e a r e no 
amounts " t h e n due," p r o v i d e d t h a t t h e i n s u r e r has o t h e r w i s e u n r e a s o n a b l y r e 
s i s t e d t h e payment o f compensation. C i n d i A. Cadieux, 41 Van N a t t a 2259 ( 1 9 8 9 ) . 
Here, we c o n c l u d e t h a t t h e i n s u r e r ' s f a i l u r e t o accept o r deny c l a i m a n t ' s "new 
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i n j u r y " c l a i m c o n s t i t u t e s an unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n . C o n s e q u e n t l y , a r e a s o n a b l e a t t o r n e y f e e s h a l l be assessed. ORS 
6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . 

"New I n j u r y " v. A g g r a v a t i o n 

An i n j u r y s u f f e r e d d u r i n g an a u t h o r i z e d t r a i n i n g program may be e i t h e r an 
a g g r a v a t i o n o r a new i n j u r y . SAIF v. P a r t i b l e , 98 Or App 244 ( 1 9 8 9 ) . T h i s i s 
so even where t h e i n c i d e n t w i l l be t h e r e s p o n s i b i l i t y o f t h e i n s u r e r on t h e i n i 
t i a l i n j u r y no m a t t e r how c h a r a c t e r i z e d . F i r k u s v. A l d e r Creek Lumber, 48 Or 
App 251 ( 1 9 8 0 ) ; Wood v. SAIF, 30 Or App 1103 ( 1 9 7 7 ) , r e v , d e n i e d , 282 Or 189 
( 1 9 7 8 ) . 

The i n s u r e r concedes t h a t c l a i m a n t ' s f a l l i s compensable and t h a t i t i s 
r e s p o n s i b l e . The o n l y i s s u e i s whether t h e c l a i m s h o u l d be p r o c e s s e d as an 
" a g g r a v a t i o n " o r a "new i n j u r y . " The t e s t f o r d i s t i n g u i s h i n g an " a g g r a v a t i o n " 
f r o m a "new i n j u r y " , where n e i t h e r c o m p e n s a b i l i t y nor r e s p o n s i b i l i t y i s i n d i s 
p u t e i s : 

"Worsened symptoms o f a compensable i n j u r y r e p r e s e n t 
an a g g r a v a t i o n , assuming a l l o t h e r r e q u i r e m e n t s o f an 
a g g r a v a t i o n c l a i m a r e met. A worker s u f f e r s a com
pe n s a b l e new i n j u r y o n l y i f a subsequent i n c i d e n t o r 
employment c o n t r i b u t e s t o a w o r s e n i n g o f t h e p r i o r 
u n d e r l y i n g c o n d i t i o n . " 

See Teresa L. Walker, 41 Van N a t t a 2283, 2283-4 ( 1 9 8 9 ) . 

C l a i m a n t ' s c l a i m had been c l o s e d by D e t e r m i n a t i o n Order i n May 1980. 
I t had been reopened s o l e l y f o r v o c a t i o n a l t r a i n i n g , a t w h i c h t i m e c l a i m a n t 
s u f f e r e d a n o t h e r f a l l i n March 1985. T h i s f a l l produced an a c u t e t h o r a c o 
c e r v i c a l and l u m b o s a c r a l s p r a i n . 

The May 1979 i n j u r y was t o t h e mid and low back. C l a i m a n t soon r e 
p o r t e d neck p a i n as w e l l (Exs. 6 & 1 1 ) , and a s s e r t e d t h a t i t had p e r s i s t e d 
s i n c e 1979. 

C l a i m a n t l a t e r i n d i c a t e d t o Dr. Kaesche, who t r e a t e d him i n 1982-84, 
t h a t t h e neck p r o b l e m stemmed from an a u t o m o b i l e a c c i d e n t w h i c h o c c u r r e d p r i o r 
t o t h e compensable i n j u r y . The neck p a i n r e s o l v e d and was n o t r e p o r t e d f r o m 
1982-1984. The neck p a i n reemerged i n a c u t e and d i s a b l i n g f o r m a t t h e t i m e o f 
t h e March 1985 f a l l . As a r e s u l t o f t h e a c u t e i n j u r y , c l a i m a n t sought m e d i c a l 
c a r e and was t a k e n o f f work. 

We f i n d t h a t t h e March 1985 i n j u r y worsened c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n , based on Dr. Kaesche's o p i n i o n . T h e r e f o r e , c l a i m a n t has e s t a b l i s h e d 
t h a t t h e March 6, 1985 i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h i s 
u n d e r l y i n g c o n d i t i o n . Consequently, he has s u f f e r e d a new i n j u r y . 

Premature C l o s u r e 

M e d i c a l l y S t a t i o n a r y Date 

C l a i m a n t argues t h a t t h e E v a l u a t i o n D i v i s i o n p r e m a t u r e l y c l o s e d h i s 
c l a i m w i t h t h e August 29, 1985 D e t e r m i n a t i o n Order. He contends t h a t t h e 
R e f e r e e e r r o n e o u s l y r e l i e d on a m e d i c a l examiner r a t h e r t h a n h i s t r e a t i n g 
p h y s i c i a n t o f i n d t h a t he was m e d i c a l l y s t a t i o n a r y . C l a i m a n t asks t h a t t h e 
D e t e r m i n a t i o n Order be s e t a s i d e . 
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The Referee n o t e d t h a t c l o s u r e was based on Dr. Kaesche's r e p o r t and 
t h a t Kaesche was i n a t l e a s t as good a p o s i t i o n as Dr. Robinson t o d e t e r m i n e 
w h e t h e r c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f c l o s u r e . The R e f e r e e observed 
t h a t Kaesche was aware o f t h e March 1985 i n c i d e n t . The Referee's o p i n i o n a l s o 
r e l i e s on Drs. Stevens and Mead, who doubted t h a t t h e March i n c i d e n t r e s u l t e d 
i n any m a t e r i a l changes i n c l a i m a n t ' s c o n d i t i o n . We agree w i t h t h e R e f e r e e 
t h a t t h e c l a i m was n o t p r e m a t u r e l y c l o s e d , based on d i f f e r e n t r e a s o n i n g . 

Claims s h a l l n o t be c l o s e d nor t emporary d i s a b i l i t y compensation 
t e r m i n a t e d i f t h e w o r k e r ' s c o n d i t i o n has n o t become m e d i c a l l y s t a t i o n a r y . ORS 
6 5 6 . 2 6 8 ( 1 ) . An i n j u r e d w orker i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no 
f u r t h e r m a t e r i a l improvement o f t h e compensable c o n d i t i o n w o u ld r e a s o n a b l y be 
e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . The 
t e r m " m e d i c a l l y s t a t i o n a r y , " however, does n o t mean t h a t t h e r e i s no l o n g e r a 
need f o r c o n t i n u i n g m e d i c a l c a r e . M a a r e f i v. SAIF, 69 Or App 527, 531 ( 1 9 8 4 ) . 
I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was n o t m e d i c a l l y s t a t i o n a r y when 
t h e c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser, 54 Or App 624, 628 ( 1 9 8 1 ) ; 
Dale R. B e n n e t t . 40 Van N a t t a 843 (1988). 

The m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l d e t e r m i n a t i o n , 
based on competent m e d i c a l evidence. Harmon v. SAIF, 54 Or App 121, 125 
( 1 9 8 5 ) . We e v a l u a t e c l a i m a n t ' s c o n d i t i o n and t h e r e a s o n a b l e e x p e c t a t i o n o f 
improvement as o f t h e d a t e o f c l o s u r e . A l v a r e z v. GAB Business S e r v i c e s , 72 Or 
App 524 ( 1 9 8 5 ) . 

The August 1985 D e t e r m i n a t i o n Order was r e p l a c e d by a n o t h e r o r d e r 
i s s u e d i n December o f t h a t y e a r . T h e r e f o r e , t h e p r o p r i e t y o f t h e c l o s u r e t u r n s 
on w h e t h e r c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e December 1985 
D e t e r m i n a t i o n Order, c o n s i d e r i n g c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e 
and n o t o f subsequent developments. S u l l i v a n v. Argonaut I n s . Co., 
73 Or App 694 ( 1 9 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , s u p r a . M e d i c a l 
r e p o r t s a u t h o r e d a f t e r c l o s u r e may be c o n s i d e r e d where t h e r e has been no p o s t -
c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n i s whether 
c l a i m a n t was s t a t i o n a r y a t t h e t i m e o f c l o s u r e . W o i i c k v. Weyerhaeuser Co., 
89 o r App 561 ( 1 9 8 7 ) ; Scheuning v. J.R. S i m p l o t & Co., 84 Or App 622 ( 1 9 8 7 ) . 

The December 1985 D e t e r m i n a t i o n Order a p p a r e n t l y r e l i e d on 
Dr. Kaesche's o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on J u l y 26, 1985. 
C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. Robinson, r e p e a t e d l y and c o n s i s t e n t l y 
o p i n e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y b e f o r e J anuary 7, 1987. When 
t h e m e d i c a l e v i d e n c e i s d i v i d e d , we g i v e g r e a t w e i g h t t o t h e c o n c l u s i o n s o f 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o do so. Weiland 
v. SAIF, s u p r a . I n t h i s case, we f i n d p e r s u a s i v e reasons n o t t o r e l y on Dr. 
Robinson's o p i n i o n r e g a r d i n g c l a i m a n t ' s c o n d i t i o n . 

Throughout t h e p e r i o d o f h i s t r e a t m e n t , Dr. Robinson's r e p o r t s a r e 
c o n c l u s o r y , w i t h o n l y two e x c e p t i o n s . ( I n an A p r i l 16, 1985 r e p o r t he n o t e d a 
50 p e r c e n t decrease i n c l a i m a n t ' s s p i n a l range o f m o t i o n and i n a November 20, 
1985 r e p o r t , a 60 p e r c e n t decrease.) We conclude t h a t t h e m a j o r i t y o f Dr. 
Robinson's o p i n i o n s c o n c e r n i n g c l a i m a n t ' s c o n d i t i o n a r e based on c l a i m a n t ' s r e 
p o r t i n g o f h i s d i s c o m f o r t . I n t h i s r e g a r d , we have agreed w i t h t h e Referee's 
f i n d i n g t h a t c l a i m a n t was n o t p e r s u a s i v e , "because he o v e r - e x a g g e r a t e s h i s 
p h y s i c a l c o m p l a i n t s and r e s u l t a n t d i f f i c u l t i e s . " We a l s o n o t e c l a i m a n t ' s 
a d m i s s i o n t h a t Dr. Robinson's t r e a t m e n t s were not h e l p i n g him. As a r e s u l t , we 
a c c o r d Dr. Robinson's c o n c l u s o r y o p i n i o n s l i t t l e w e i g h t . 

I n J a n uary 1986, Dr. Kaesche examined c l a i m a n t and n o t e d o b j e c t i v e 
f i n d i n g s o f normal p o s t u r e , f u l l range o f m o t i o n o f t h e c e r v i c a l s p i n e , normal 
a l i g n m e n t o f t h e t h o r a c i c v e r t e b r a e , a l o n g w i t h some t e n d e r n e s s i n t h e l o w e r 
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lumbar a r e a . We r e l y on Dr. Kaesche's t h o r o u g h , w e l l - r e a s o n e d o p i n i o n , and 
c o n c l u d e t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y by t h e t i m e o f t h e December 
1985 D e t e r m i n a t i o n Order. 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends t h a t he i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s 
because t h e i n s u r e r u n r e a s o n a b l y s u b m i t t e d t h i s c l a i m f o r c l o s u r e based on Dr. 
Kaesche's o p i n i o n . We d i s a g r e e . The r e c o r d does n o t suggest t h a t t h e i n s u r e r 
f a i l e d t o s u b m i t m e d i c a l r e p o r t s c o n c e r n i n g c l a i m a n t ' s c o n d i t i o n t o t h e E v a l u a 
t i o n D i v i s i o n . Moreover, t h e r e p o r t s s u b m i t t e d f o r e v a l u a t i o n s u p p o r t t h e v i e w 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . Consequently, t h e i n s u r e r ' s c o n d u c t 
was n o t u n r e a s o n a b l e . No p e n a l t y o r a t t o r n e y f e e w i l l be assessed. 

E x t e n t o f D i s a b i l i t y 

We have f o u n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y by December 
1985, t h e d a t e o f t h e l a s t d e t e r m i n a t i o n o r d e r . Because we a l s o f i n d t h a t 
c l a i m a n t ' s m e d i c a l c o n d i t i o n d i d n o t change between c l a i m c l o s u r e and h e a r i n g , 
we p r o c e e d t o c o n s i d e r t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y as o f t h e 
d a t e o f h e a r i n g . See Gettman v. SAIF, 289 Or 609, 614 ( 1 9 8 0 ) . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we c o n s i d e r 
h i s permanent i m p a i r m e n t a t t r i b u t a b l e t o t h e compensable i n j u r y and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 e t 
seg. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u 
l a s . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) . A f t e r c o n s i d 
e r i n g t h e a f o r e m e n t i o n e d g u i d e l i n e s , we conclude t h a t t h e R e f e r e e ' s award o f a 
t o t a l o f 20 p e r c e n t unscheduled permanent d i s a b i l i t y a c c u r a t e l y r e f l e c t s t h e 
l o s s o f e a r n i n g c a p a c i t y c l a i m a n t has s u s t a i n e d as a r e s u l t o f h i s compensable 
back i n j u r y . 

C h i r o p r a c t i c T r e a t m e n t s 

On March 26, 1986, t h e i n s u r e r d e n i e d Dr. Robinson's t r e a t m e n t , on 
t h e b a s i s t h a t t h e t r e a t m e n t was n o t r e a s o n a b l e and necessary. (Ex. 138A) 
The i n s u r e r argued and t h e Referee h e l d t h a t coverage o f c o n t i n u e d c h i r o p r a c t i c 
t r e a t m e n t was p r o p e r l y d e n i e d because i t s f r e q u e n c y was e x c e s s i v e . We agree 
w i t h t h e r e s u l t , b u t f o r d i f f e r e n t reasons. 

C l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary m e d i c a l s e r 
v i c e s , c u r a t i v e o r p a l l i a t i v e , so l o n g as t h e y a r e f o r c o n d i t i o n s r e s u l t i n g 
f r o m t h e compensable i n j u r y . ORS 656.245(1); West v. SAIF, 74 Or App 317 
( 1 9 8 5 ) . T r e a t m e n t i s r e a s o n a b l e and necessary when i t reduces c l a i m a n t ' s p a i n 
and e n a b l e s him t o work. West, supra; Jose Y b a r r a , 40 Van N a t t a 5 ( 1 9 8 8 ) . I t 
i s c l a i m a n t ' s b u rden t o p r o v e t h e reasonableness and n e c e s s i t y o f t r e a t m e n t . 
McGarrv v. SAIF. 24 Or App 1083 ( 1 9 7 6 ) . 

On June 3, 1985, Drs. Stevens and Mead o p i n e d t h a t c h i r o p r a c t i c 
t r e a t m e n t was n o t a p p r o p r i a t e " u n l e s s an e x t r e m e l y r a p i d s h o r t - t e r m r e s o l u t i o n 
o f problems i s n o t e d . " (Ex. 7 9 - 4 ) . On January 29, 1986, Dr. Kaesche n o t e d , 
based on i n f o r m a t i o n p r o v i d e d by c l a i m a n t , t h a t such t r e a t m e n t was n o t a f f o r d 
i n g c l a i m a n t any improvement i n h i s symptomatology. (Ex. 1 3 5 ) . 

Dr. Robinson, t r e a t i n g c h i r o p r a c t o r , o p i n e d t h a t c l a i m a n t w o u l d bene
f i t f r o m h i s c o n t i n u e d t r e a t m e n t . We f i n d Dr. Robinson's o p i n i o n , as t r e a t i n g 
c h i r o p r a c t o r , o u t w e i g h e d by t h e t h o r o u g h and w e l l - r e a s o n e d o p i n i o n s o f D r s . 
Kaesche, Stevens, and Mead. See Somers v. SAIF, supra. W e i l a n d v. SAIF, 
s u p r a . I n r e a c h i n g t h i s c o n c l u s i o n , we f u r t h e r n o t e t h a t t h e l a t t e r d o c t o r s ' 
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o p i n i o n s a r e c o r r o b o r a t e d by c l a i m a n t ' s a d m i s s i o n t h a t c h i r o p r a c t i c t r e a t m e n t s 
were n o t h e l p i n g him. 

We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has n o t met h i s burden o f 
p r o o f , and we a f f i r m t h e Referee. 

ORDER 

The Referee's o r d e r d a t e d August 5, 1987 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r h i s March 1985 f a l l i s s e t a s i d e , and t h e c l a i m remanded t o t h e i n 
s u r e r f o r acceptance and p r o c e s s i n g i n accordance w i t h t h e law. For s e r v i c e s 
a t h e a r i n g and on r e v i e w c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded 
$2,500, t o be p a i d by t h e i n s u r e r . The i n s u r e r ' s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s c l a i m f o r f u r t h e r m e d i c a l s e r v i c e s r e l a t e d t o h i s p s y c h o l o g i c a l con
d i t i o n i s u p h e l d . For s e r v i c e s c o n c e r n i n g t h e unr e a s o n a b l e f a i l u r e t o accept 
o r deny t h e "new i n j u r y " c l a i m , c l a i m a n t ' s a t t o r n e y i s awarded a $500 a t t o r n e y 
f e e , t o be p a i d by t h e i n s u r e r . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . 

J u l y 3 1 , 1990 \ C i t e as 42 Van N a t t a 1699 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BONNIE J . PAYNE, Claimant 
WCB Case No. 88-18746 

ORDER ON REVIEW 
Dennis O'Mailey, Cl a i m a n t A t t o r n e y 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Leahy's o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r 
b i l a t e r a l e p i c o n d y l i t i s and tr e m o r c o n d i t i o n s . On r e v i e w , t h e i s s u e i s compens
a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t has a p r e e x i s t i n g severe b e n i g n t r e m o r c o n d i t i o n commencing as 
e a r l y as 1953. Her t r e a t i n g p h y s i c i a n f o r t h i s c o n d i t i o n i s Dr. W i l s o n , M.D., 
whom she sees once a year f o r management o f t h e b e n i g n t r e m o r and r e v i e w o f p r e 
s c r i p t i v e m e d i c i n e . 

On J u l y 22, 1988, c l a i m a n t r e c e i v e d t r e a t m e n t f r o m Dr. P o s t l e s , M.D., f o r 
b i l a t e r a l elbow p a i n . She has not r e t u r n e d t o her a t - i n j u r y work, bus d r i v i n g , 
s i n c e t h a t d a t e . One week l a t e r , c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m 
f o r t e n d i n i t i s , c o n t e n d i n g t h a t her work d r i v i n g a bus caused a g r a d u a l o n s e t o f 
p a i n i n b o t h arms. 

C l a i m a n t ' s work a c t i v i t i e s i n c l u d e r e p e t i t i v e m o t i o n s o f o p e n i n g and c l o s 
i n g t h e bus door, s w i n g i n g and t u r n i n g motions r e q u i r e d i n s t e e r i n g t h e bus and 
o p e r a t i n g t h e c o n t r o l s on a r e p e t i t i v e b a s i s . 

I n l a t e August 1988, c l a i m a n t r e c e i v e d t r e a t m e n t f o r her b i l a t e r a l elbow 
c o n d i t i o n f r o m Dr. S t e w a r t , o r t h o p e d i c surgeon. 

I n September 1988, two months a f t e r she began r e c e i v i n g m e d i c a l t r e a t m e n t 
f o r h e r b i l a t e r a l e p i c o n d y l i t i s c o n d i t i o n , c l a i m a n t underwent an ind e p e n d e n t 
m e d i c a l e v a l u a t i o n by Dr. B u t t o n , M.D. 
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I n O ctober 1988, t h e employer d e n i e d b o t h t h e b i l a t e r a l e p i c o n d y l i t i s and 
t r e m o r c o n d i t i o n s . (Ex. 2 2 ) . C l a i m a n t r e q u e s t e d a h e a r i n g . 

I n November 1988, c l a i m a n t was e v a l u a t e d by Dr. H a z e l , M.D., and Dr. 
Pa r v a r e s h , M.D. 

C l a i m a n t ' s work a c t i v i t i e s d r i v i n g a bus m a t e r i a l l y caused her b i l a t e r a l 
e p i c o n d y l i t i s c o n d i t i o n . 

C l a i m a n t does n o t have a diagnosed m e n t a l d i s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o meet her burden o f p r o v i n g 
t h a t h e r " c u r r e n t c o n d i t i o n " was compensable as an o c c u p a t i o n a l d i s e a s e . How
e v e r , we f i n d t h a t c l a i m a n t s u f f e r s from two s e p a r a t e and d i s t i n c t c o n d i t i o n s : 
b i l a t e r a l e p i c o n d y l i t i s and t r e m o r s , b o t h o f which were d e n i e d i n t h e October 
1988 d e n i a l . F i r s t , c l a i m a n t contends t h a t her b i l a t e r a l e p i c o n d y l i t i s was 
caused by h e r work a c t i v i t i e s . Second, she contends t h a t w o r k - r e l a t e d s t r e s s 
caused a w o r s e n i n g o f her p r e e x i s t i n g b e n i g n t r e m o r c o n d i t i o n . We p r o c e e d t o 
a n a l y z e each c o n d i t i o n s e p a r a t e l y . 

C o m p e n s a b i l i t y o f B i l a t e r a l E p i c o n d y l i t i s 

Because c l a i m a n t ' s l a s t exposure t o w o r k i n g c o n d i t i o n s w h i c h c o u l d have 
caused h e r b i l a t e r a l e p i c o n d y l i t i s was i n J u l y 1988, t h e o c c u p a t i o n a l d i s e a s e 
law, w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . ORS 656.802; see 
Johnson v. SAIF. 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . F u r t h e r , because 
c l a i m a n t ' s b i l a t e r a l elbow p a i n began w h i l e w o r k i n g as a bus d r i v e r , w h i c h r e 
q u i r e d r e p e t i t i v e t w i s t i n g and t u r n i n g o f c l a i m a n t ' s hands and arms, we c o n c l u d e 
t h a t h e r c l a i m i s f o r a c o n d i t i o n r e s u l t i n g from a " s e r i e s o f t r a u m a t i c e v e n t s 
o r o c c u r r e n c e s " p u r s u a n t t o ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

T h e r e f o r e , t o e s t a b l i s h t h a t her c o n d i t i o n arose o u t o f and i n t h e c o u r s e 
o f h er employment, c l a i m a n t must prove t h a t her work exposure was a m a t e r i a l 
cause o f her i n c r e a s e d symptoms o r a worsening o f her u n d e r l y i n g c o n d i t i o n . 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) ; C a r o l e J. 
Damm, 42 Van N a t t a 225 ( 1 9 9 0 ) . 

A f t e r o u r de novo r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we f i n d t h a t 
c l a i m a n t ' s work a c t i v i t i e s , i n v o l v i n g c o n t i n u o u s and r e p e t i t i v e t w i s t i n g and 
be n d i n g o f c l a i m a n t ' s arms and hands w h i l e d r i v i n g a t r a n s i t bus, a r e t r a u m a t i c . 
See Joseph I . Vernaza, 42 Van N a t t a 1284 (1 9 9 0 ) ; Dean A. M i n t u n . 42 Van N a t t a 
1149 ( 1 9 9 0 ) ; Mary L. Goudy, 42 Van N a t t a 1140 (19 9 0 ) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we f i n d t h a t c l a i m a n t ' s work d r i v i n g a t r a n 
s i t bus r e q u i r e s r e p e a t e d o p e n i n g and c l o s i n g o f t h e bus doors and s w i n g i n g and 
t u r n i n g m o t i o n s t o s t e e r t h e v e h i c l e . The process o f op e n i n g and c l o s i n g t h e 
bus d o o r s i n v o l v e s c l a i m a n t ' s l e f t hand and arm and r e q u i r e s g r a s p i n g o r g r i p 
p i n g o f a l e v e r t h a t s t i c k s o u t o f t h e d r i v e r ' s s i d e c o n s o l e . The l e v e r i s 
t u r n e d o u t w a r d and l a t e r a l l y , and t h e w r i s t i s t h e n t w i s t e d o u t w a r d i n a 
c o u n t e r - c l o c k w i s e m o t i o n i n an a r c . (Ex. 27, T r . 11-13). We f i n d t h a t such 
a c t i v i t i e s a r e r e p e t i t i v e i n n a t u r e and t r a u m a t i c . T h e r e f o r e , based on c l a i m 
a n t ' s c r e d i b l e d e s c r i p t i o n o f her work a c t i v i t i e s , we f i n d t h e s e r e p e t i t i v e 
a c t i v i t i e s t o be t r a u m a t i c . 

The r e m a i n i n g q u e s t i o n , t h e n , i s whether t h o s e work a c t i v i t i e s a r e a mate
r i a l cause o f her b i l a t e r a l e p i c o n d y l i t i s . 
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Two p h y s i c i a n s p r o v i d e d o p i n i o n s r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s 
b i l a t e r a l e p i c o n d y l i t i s : Dr. P o s t l e s , M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n ; and 
Dr. B u t t o n , M.D., independent m e d i c a l examiner. 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n , u n l e s s t h e r e are p e r s u a s i v e reasons t o do o t h e r w i s e . W e i l a n d v. 
SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n 
on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 (1986). 
We f i n d no p e r s u a s i v e reasons t o do o t h e r w i s e . 

I n J a nuary 1989, P o s t l e s , who t r e a t e d c l a i m a n t i n i t i a l l y i n J u l y 1988 and 
c o n t i n u o u s l y u n t i l p r e s e n t , o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e 
"major c o n t r i b u t i n g cause" o f her b i l a t e r a l e p i c o n d y l i t i s . (Ex. 2 7 ) . I n r e a c h 
i n g t h i s o p i n i o n , P o s t l e s c o n s i d e r e d b o t h c l a i m a n t ' s work and nonwork a c t i v i 
t i e s . T h e r e f o r e , we f i n d h i s o p i n i o n t o be p e r s u a s i v e . W e i l a n d , s u p r a . 

I n c o n t r a s t t o P o s t l e ' s o p i n i o n , B u t t o n o p i n e d t h a t c l a i m a n t ' s " c u r r e n t 
c o n d i t i o n " does n o t d i r e c t l y r e l a t e t o her employment as a bus d r i v e r . (Ex. 18-
3 ) . B u t t o n e v a l u a t e d c l a i m a n t o n l y once. F u r t h e r m o r e , a t t h e t i m e o f e v a l u a 
t i o n , c l a i m a n t had been o f f work f o r two months and her b i l a t e r a l e p i c o n d y l i t i s 
had a l r e a d y been t r e a t e d d u r i n g t h o s e same two months. (Ex. 1 8 - 3 ) . F i n a l l y , 
B u t t o n ' s o p i n i o n does n o t d i s t i n g u i s h between t h e e p i c o n d y l i t i s c o n d i t i o n and 
t h e t r e m o r c o n d i t i o n , b o t h o f which he e v a l u a t e d . Under t h e s e c i r c u m s t a n c e s , we 
g i v e B u t t o n ' s o p i n i o n l i t t l e w e i g h t . 

Based on P o s t l e ' s o p i n i o n , we f i n d t h a t c l a i m a n t has met her burden o f 
p r o v i n g t h a t her work a c t i v i t i e s were a m a t e r i a l cause o f her b i l a t e r a l 
e p i c o n d y l i t i s symptoms and c o n d i t i o n . 

C o m p e n s a b i l i t y o f Benign Tremors 

C l a i m a n t contends t h a t w o r k - r e l a t e d s t r e s s o r s d u r i n g her l a s t s i x months 
a t work caused a w o r s e n i n g o f her p r e e x i s t i n g t r e m o r c o n d i t i o n . As such, she 
argues t h a t her c u r r e n t t r e m o r c o n d i t i o n i s compensable. We d i s a g r e e . 

C l a i m a n t ' s l a s t exposure t o work s t r e s s o r s w h i c h c o u l d have caused a wors
e n i n g o f her p r e e x i s t i n g t r e m o r c o n d i t i o n was i n J u l y 1988. T h e r e f o r e , t h e 
o c c u p a t i o n a l d i s e a s e law, w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . 
ORS 656.802; see Johnson v. SAIF, supra. 

T h e r e f o r e , t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c u r r e n t t r e m o r c o n d i 
t i o n , i t i s c l a i m a n t ' s burden t o prove n o t o n l y t h a t her p r e e x i s t i n g t r e m o r con
d i t i o n has worsened, b u t a l s o t h a t s t r e s s a t work was a m a t e r i a l cause o f such a 
w o r s e n i n g . ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, supra. 

C l a i m a n t does n o t a s s e r t under which s u b s e c t i o n o f ORS 656.802 her c o n d i 
t i o n s h o u l d be f o u n d compensable. T h e r e f o r e , we proceed t o a n a l y z e her case 
under ORS 656.802. 

ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) d e f i n e s an o c c u p a t i o n a l d i s e a s e as one caused by t o x i c 
e x p o s u r e . There i s no c o n t e n t i o n o r evidence t o suggest t h a t c l a i m a n t ' s c u r r e n t 
t r e m o r c o n d i t i o n i s caused by t o x i c exposure. T h e r e f o r e , we f i n d t h a t her c u r 
r e n t t r e m o r c o n d i t i o n i s n o t compensable under ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 

ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) d e f i n e s an o c c u p a t i o n a l d i s e a s e as a " s e r i e s o f t r a u 
m a t i c e v e n t s . " We have r e c e n t l y h e l d t h a t s t r e s s - r e l a t e d p h y s i c a l c o n d i t i o n s 
a r e n o t compensable under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . Ronald v. D i c k s o n , 42 Van N a t t a 
1102 ( 1 9 9 0 ) . However, t h e f a c t s o f t h e i n s t a n t case a r e somewhat d i f f e r e n t t h a n 
t h o s e f o u n d i n D i c k s o n . 
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I n D i c k s o n , t h e c l a i m a n t a l l e g e d t h a t he s u f f e r e d f r o m w o r k - r e l a t e d s t r e s s 
w h i c h caused a p h y s i c a l c o n d i t i o n . I n t h e i n s t a n t case, u n l i k e D i c k s o n , 
c l a i m a n t a l l e g e s t h a t w o r k - r e l a t e d s t r e s s has worsened a p r e e x i s t i n g c o n d i t i o n , 
n o t caused a p h y s i c a l c o n d i t i o n . 

Our h o l d i n g i n Di c k s o n stands f o r t h e p r o p o s i t i o n t h a t s t r e s s - r e l a t e d 
p h y s i c a l c o n d i t i o n s a r e n o t compensable under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . The i s s u e o f 
whether t h e p h y s i c a l c o n d i t i o n was caused by o r worsened by t h e w o r k - r e l a t e d 
s t r e s s i s n o t t h e c r u c i a l f a c t o r i n t h i s i n s t a n c e . The c r u c i a l f a c t o r i s 
whether o r n o t t h e s p e c i f i c c l a i m a n t i s c o n t e n d i n g t h a t h i s / h e r d i s a b i l i t y o r 
need f o r m e d i c a l t r e a t m e n t f o r a p h y s i c a l c o n d i t i o n i s caused by w o r k - r e l a t e d 
s t r e s s . 

We c o n c l u d e t h a t s t r e s s - r e l a t e d p h y s i c a l c o n d i t i o n s , whether caused o r 
worsened by t h e w o r k - r e l a t e d s t r e s s , a r e compensable, i f a t a l l , under ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) . 

C o n s e q u e n t l y , s i n c e c l a i m a n t c o n t e n d s ' t h a t her w o r k - r e l a t e d s t r e s s has 
caused a w o r s e n i n g o f her t r e m o r c o n d i t i o n , we must a n a l y z e t h e c o m p e n s a b i l i t y 
o f h e r c u r r e n t t r e m o r c o n d i t i o n under ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . 

ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) d e f i n e s an o c c u p a t i o n a l d i s e a s e as: 

"Any m e n t a l d i s o r d e r a r i s i n g o u t o f and i n t h e 
co u r s e o f employment and which r e q u i r e s m e d i c a l s e r 
v i c e s o r r e s u l t s i n p h y s i c a l o r mental d i s a b i l i t y o r 
d e a t h . " 

Here, however, c l a i m a n t has n o t been diagnosed as h a v i n g a "mental d i s 
o r d e r . " T h e r e f o r e , c l a i m a n t ' s t r e m o r c o n d i t i o n i s n o t compensable under ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s c u r r e n t t r e m o r c o n d i t i o n i s 
n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 27, 1989, as supplemented March 14, 1989 
and March 20, 1989, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h u p h e l d t h e s e l f - i n s u r e d employer's O c t o b e r 19, 1988 
d e n i a l , i n s o f a r as i t d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s b i l a t e r a l e p i c o n d y l i t i s 
c o n d i t i o n , i s r e v e r s e d . C l a i m a n t ' s b i l a t e r a l e p i c o n d y l i t i s c o n d i t i o n i s remanded 
t o t h e employer f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on 
Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s e p i c o n d y l i t i s c o n d i t i o n , 
c l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e assessed f e e o f $2,000, p a y a b l e by 
t h e e mployer. The remainder o f t h e o r d e r i s a f f i r m e d . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1702 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DARLENE K. RIGGS, Claimant 

WCB Case No. 88-17209 
ORDER ON REVIEW 

Emmons, Kropp, e t a l . , C l aimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 
C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Emerson's o r d e r 

t h a t : (1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r 
m e d i c a l s e r v i c e s f o r her back and s h o u l d e r c o n d i t i o n ; and (2) a f f i r m e d a D e t e r 
m i n a t i o n Order w h i c h awarded no permanent d i s a b i l i t y f o r t h a t c o n d i t i o n . On r e 
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v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s and e x t e n t o f unscheduled permanent p a r 
t i a l d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s . " 

FINDINGS OF ULTIMATE FACT 

The s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m 
p u r p o r t e d t o deny a l l f u t u r e t r e a t m e n t . 

C l a i m a n t ' s back, s h o u l d e r and headache p a i n does n o t cause a l o s s o f use 
o r f u n c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s were n e i t h e r 
r e a s o n a b l e n or necessary and up h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f t h o s e 
t r e a t m e n t s . We r e v e r s e . 

I t i s w e l l s e t t l e d t h a t p r o s p e c t i v e d e n i a l s a r e i m p e r m i s s i b l e . An i n s u r e r 
may n o t deny i t s f u t u r e r e s p o n s i b i l i t y f o r payment o f m e d i c a l s e r v i c e s f o r a 
p r e v i o u s l y a c c e p t e d c l a i m . ORS 656.245(1); E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 
Or App 353 ( 1 9 8 9 ) . 

Here, t h e i n s u r e r ' s d e n i a l s t a t e d t h a t ". . .we w i l l be u n a b l e t o au t h o 
r i z e a d d i t i o n a l m a n i p u l a t i v e and/or p h y s i c a l t h e r a p y a f t e r t h e d a t e o f t h i s 
l e t t e r . " As t h e s e l f - i n s u r e d employer has a t t e m p t e d t o deny f u t u r e r e s p o n s i b i l 
i t y f o r payment o f m e d i c a l s e r v i c e s on an accepted c l a i m , we h o l d t h a t t h e 
d e n i a l i s v o i d . E v a n i t e F i b e r Corp. v. S t r i p l i n , supra. A c c o r d i n g l y , t h e 
d e n i a l i s s e t a s i d e . 

E x t e n t o f Unscheduled D i s a b i l i t y 

The D e t e r m i n a t i o n Order i n t h i s case i s s u e d on October 18, 1988. I t 
awarded t e m p o r a r y d i s a b i l i t y , b u t no permanent d i s a b i l i t y . The R e f e r e e c o r 
r e c t l y a p p l i e d t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, as amended by 
t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988, former OAR 436-35-001 e t seq. 

The R e f e r e e fo u n d t h a t c l a i m a n t s u f f e r e d from no measurable i m p a i r m e n t , so 
t h a t he i s n o t e n t i t l e d t o permanent d i s a b i l i t y . The Referee reasoned t h a t , p u r 
suant t o f o r m e r OAR 4 3 8 - 3 5 - 3 2 0 ( 1 ) ( a ) , p a i n i s r a t e d under t h e s t a n d a r d s o n l y i f i t 
r e s u l t s i n l o s s o f f u n c t i o n , measured by l o s s o f a c t i v e ranges o f m o t i o n . F i n d i n g 
t h a t c l a i m a n t had f u l l range o f m o t i o n o f her a f f e c t e d body p a r t s , t h e Referee 
h e l d t h a t she s u f f e r e d from no impairment under forme r OAR 4 3 8 - 3 5 - 3 2 0 ( 1 ) ( a ) . On 
r e v i e w , c l a i m a n t contends she i s e n t i t l e d t o a v a l u e under t h e s t a n d a r d s f o r 
c h r o n i c p a i n w h i c h r e s t r i c t s t h e r e p e t i t i v e use o f her back. 

We agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t has n o t sus
t a i n e d permanent impairment under t h e s t a n d a r d s , b u t f o r d i f f e r e n t r e a s o n s . 
C l a i m a n t i s e n t i t l e d t o a v a l u e under t h e s t a n d a r d s f o r d i s a b l i n g p a i n t h a t r e 
s u l t s i n a l o s s o f use o f f u n c t i o n — whether o r n o t t h e f u n c t i o n a l l o s s i s 
o t h e r w i s e measurable under t h e s t a n d a r d s . Former 4 3 8 - 3 5 - 3 2 0 ( 1 ) ( a ) ; D a n i e l M. 
A l i r e , 41 Van N a t t a 752 (19 8 9 ) . Claimant r e l i e s on t r e a t i n g c h i r o p r a c t o r 
G r i c e ' s t e s t i m o n y t h a t c l a i m a n t s u f f e r s m y o f a s c i a l s c a r r i n g and f i b r o s i s o f 
r e p a i r w h i c h s e n s i t i z e t h e p a i n f i b e r s i n t h e muscles. Dr. G r i c e r e l e a s e d 
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c l a i m a n t t o m o d i f i e d work o n l y . On t h e o t h e r hand, Dr. H o w e l l , o s t e o p a t h , 
t e s t i f i e d t h a t any p a i n c l a i m a n t s u f f e r s does n o t r e s u l t i n any l o s s o f use o r 
f u n c t i o n . 

We c o n c l u d e t h e r e a r e p e r s u a s i v e reasons t o d e f e r t o Dr. H o w e l l ' s o p i n i o n 
o v e r t h a t o f Dr. G r i c e . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. 
Cudaback, 37 Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 
( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 (1986). Dr. Howell's w e l l - r e a s o n e d o p i n i o n 
i s s u p p o r t e d by c l a i m a n t ' s t e s t i m o n y t h a t her p h y s i c a l c o n d i t i o n i s unchanged 
f r o m her p r e - i n j u r y s t a t u s , she i s a b l e t o do housework, and she r e f u s e d a j o b 
o f f e r e d by t h e employer a t i n j u r y o n l y because o f a t r a n s p o r t a t i o n p r o b l e m and 
no t h e r p h y s i c a l c o n d i t i o n . Dr. G r i c e ' s o p i n i o n i s n o t c o n s i s t e n t w i t h t h i s 
t e s t i m o n y . Thus, we d e f e r t o Dr. Howell's o p i n i o n and con c l u d e t h a t c l a i m a n t 
has n o t e s t a b l i s h e d t h a t t h e p a i n she s u f f e r s i s d i s a b l i n g . A c c o r d i n g l y , t h e 
Refe r e e ' s o r d e r i s a f f i r m e d on t h i s i s s u e . 

F i n a l l y , c l a i m a n t argues t h a t Dr. G r i c e ' s o p i n i o n t h a t c l a i m a n t s u f f e r s 
f r o m i n t e r s e g m e n t a l l o s s o f range o f mo t i o n e s t a b l i s h e s t h a t c l a i m a n t s u f f e r s 
f r o m d i s a b i l i t y w h i c h cannot be p r o p e r l y measured by t h e s t a n d a r d s . We a f f i r m 
and adopt t h e Refer e e ' s a n a l y s i s on t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 14, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p a r t o f t h e o r d e r u p h o l d i n g t h e s e l f - i n s u r e d e mployer's d e n i a l o f 
m e d i c a l s e r v i c e s i s r e v e r s e d and t h e d e n i a l i s s e t a s i d e . The c l a i m i s remanded 
t o t h e employer f o r f u r t h e r p r o c e s s i n g . The remainder o f t h e o r d e r i s a f f i r m e d . 
For s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e d e n i a l o f m e d i c a l s e r v i c e s , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,500, t o be p a i d by t h e 
employer. 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1704 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BURTON A. ROCHEFORT, Claimant 

WCB Case No. 88-14395 
ORDER ON RECONSIDERATION 

C a l l a h a n , e t a l . , C l aimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

On May 10, 1990, we i s s u e d an Order o f Abatement i n t h i s m a t t e r s t a t i n g 
t h a t we had d e c i d e d t o r e c o n s i d e r our Order on Review o f A p r i l 23, 1990. I n o u r 
i n i t i a l o r d e r , we a f f i r m e d . R e f e r e e S e i f e r t ' s o r d e r u p h o l d i n g t h e SAIF C o r p o r a 
t i o n ' s d e n i a l o f c l a i m a n t ' s r i g h t f o o t a r t h r i t i s . We based o u r d e c i s i o n on t h e 
f a c t t h e c o n d i t i o n was n o t d i s a b l i n g and r e q u i r e d o n l y d i a g n o s t i c s e r v i c e s , as 
d i s t i n c t f r o m t r e a t m e n t . On r e c o n s i d e r a t i o n , c l a i m a n t contends t h e c o n d i t i o n i s 
compensable under t h e c o u r t ' s a n a l y s i s i n F i n c h v. S t a y t o n Canning Co., 93 Or 
App 168 ( 1 9 8 8 ) . We agree, disavow our p r i o r p o s i t i o n , and r e v e r s e t h e R e f e r e e . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt t h e Referee's f i n d i n g s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t r e c e i v e d no t r e a t m e n t o t h e r t h a n d i a g n o s t i c s e r v i c e s f r o m e i t h e r 
Dr. M i l l e r o r Dr. F i t c h e t t . N e i t h e r d o c t o r a u t h o r i z e d t i m e l o s s f o r c l a i m a n t ' s 
a r t h r i t i c c o n d i t i o n ; nor d i d t h e y p l a c e any l i m i t a t i o n s on c l a i m a n t ' s a c t i v i 
t i e s . C l a i m a n t q u i t h i s j o b w i t h t h e s c h o o l d i s t r i c t f o r reasons u n r e l a t e d t o 
h i s a r t h r i t i c f o o t c o n d i t i o n . 
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C l a i m a n t e x p e r i e n c e d a w o r k - r e l a t e d symptomatic w o r s e n i n g o f a p r e e x i s t i n g 
a r t h r i t i c c o n d i t i o n i n t h e r i g h t a n k l e . F o l l o w i n g d i a g n o s t i c s e r v i c e s , h i s 
t r e a t i n g p h y s i c i a n d i d n o t f e e l t h a t f u r t h e r t r e a t m e n t was a p p r o p r i a t e ; b u t he 
recommended a m e t a t a r s a l b ar o r r o c k e r b o t t o m s o l e s h o u l d c l a i m a n t ' s symptoms 
i n c r e a s e f u r t h e r . 

As c l a i m a n t ' s l a s t work exposure o c c u r r e d i n May 1988, we a p p l y t h e occu
p a t i o n a l d i s e a s e law t h a t became e f f e c t i v e January 1, 1988. The a p p l i c a b l e sec
t i o n o f t h a t law i s fo r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) d e a l i n g w i t h r e p e t i t i v e trauma. 
T h a t p r o v i s i o n d e f i n e s an o c c u p a t i o n a l d i s e a s e as: "Any s e r i e s o f t r a u m a t i c 
e v e n t s o r o c c u r r e n c e s a r i s i n g o u t o f and i n t h e course o f employment w h i c h r e 
q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l d i s a b i l i t y o r d e a t h . " 

We agree w i t h c l a i m a n t ' s argument t h a t t h i s case i s c o n t r o l l e d by t h e 
c o u r t ' s o p i n i o n i n F i n c h v. S t a y t o n Canning Co., supra. The c a r r i e r i n F i n c h 
d e n i e d t h e c l a i m a n t ' s w o r k - r e l a t e d c a r p a l t u n n e l syndrome because t h e c o n d i t i o n 
was n o t d i s a b l i n g and t h e c l a i m a n t r e c e i v e d no m e d i c a l s e r v i c e s o t h e r t h a n d i a g 
n o s t i c s e r v i c e s . The F i n c h c o u r t s e t a s i d e t h e d e n i a l , r e l y i n g on 
ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) , w h i c h d e f i n e d a compensable i n j u r y as "an a c c i d e n t a l i n j u r y * 
* * a r i s i n g o u t o f and i n t h e course o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n d i s a b i l i t y o r d e a t h . " The c o u r t n o t e d t h a t t h e s t a t u t e made no 
d i s t i n c t i o n between d i a g n o s t i c s e r v i c e s and t r e a t m e n t . The c o u r t went on t o 
h o l d t h a t t h e d i a g n o s t i c s e r v i c e s a t i s s u e were compensable because t h e c l a i m a n t 
s u f f e r e d f r o m a w o r k - r e l a t e d o c c u p a t i o n a l d i s e a s e and t h e d i a g n o s t i c s e r v i c e s 
were n e c e s s a r y t o d e t e r m i n e what was wrong w i t h h e r , n o t w i t h s t a n d i n g t h e f a c t no 
t r e a t m e n t was recommended o r ren d e r e d . 

The a p p l i c a b l e s t a t u t o r y language i n F i n c h i s e s s e n t i a l l y t h e same as i n 
t h e p r e s e n t case, and we conclude t h a t t h e r a t i o n a l e i n F i n c h i s e q u a l l y a p p l i 
c a b l e h e r e . As i n F i n c h , c l a i m a n t has a w o r k - r e l a t e d c o n d i t i o n , i . e . , a work-
r e l a t e d symptomatic w o r s e n i n g o f a p r e e x i s t i n g c o n d i t i o n ; and d i a g n o s t i c m e d i c a l 
s e r v i c e s were necessary t o de t e r m i n e t h e n a t u r e o f c l a i m a n t ' s compensable symp
toms and whether t r e a t m e n t was r e q u i r e d . A c c o r d i n g l y , c l a i m a n t ' s r e q u i r e d medi
c a l s e r v i c e i s w i t h i n t h e meaning o f former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and i s , t h e r e f o r e , 
compensable. The Referee's o r d e r s h o u l d be r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 20, 1988, i s r e v e r s e d . The SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' r i g h t f o o t c o n d i t i o n i s s e t a s i d e , and t h e 
c l a i m i s remanded t o SAIF f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s 
a t h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a $2,000 assessed 
a t t o r n e y f e e , p a y a b l e by SAIF. 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1705 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RON K. ROLLINS, Claimant 
WCB Case No. 89-00252 

ORDER ON REVIEW 
B u r t , Swanson, e t a l . , C l a i m a n t A t t o r n e y s 

R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myers' o r d e r w h i c h u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s p s y c h o l o g i c a l 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s c o n d i t i o n was n o t compensable be
cause r e a s o n a b l e d i s c i p l i n a r y a c t i o n s , r a t h e r t h a n overwork, caused c l a i m a n t t o 
seek p s y c h o l o g i c a l h e l p . We agree. 

ORS 656.802(1) p r o v i d e s , i n p a r t , t h a t an o c c u p a t i o n a l d i s e a s e means: 

" ( b ) Any m e n t a l d i s o r d e r a r i s i n g o u t o f and i n t h e 
co u r s e o f employment and which r e q u i r e s m e d i c a l s e r 
v i c e s o r r e s u l t s i n p h y s i c a l o r menta l d i s a b i l i t y o r 
d e a t h . " 

ORS 656.802(2) p r o v i d e s t h a t a menta l d i s o r d e r i s n o t compensable 
under t h i s c h a p t e r : 

" ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e 
m e n t a l d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e sense. 

" ( b ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e 
m e n t a l d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s 
g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n o r r e a 
s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance 
e v a l u a t i o n a c t i o n s by t h e employer, o r c e s s a t i o n o f 
employment. 

" ( c ) Unless t h e r e i s a d i a g n o s i s o f a me n t a l o r emo
t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e 
m e d i c a l o r p s y c h o l o g i c a l community. 

" ( d ) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e co u r s e o f 
employment." 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t a s a t i s f a c t o r y employee. 
C l a i m a n t had been d i s c i p l i n e d f o r s e v e r a l i n c i d e n t s , most o f w h i c h i n v o l v e d h i s 
f a i l u r e t o p r o p e r l y keep m e d i c a l r e c o r d s o r s u p e r v i s e c l i e n t c a r e . C o m p l a i n t s 
about c l a i m a n t ' s p e r f o r m a n c e were made by d o c t o r s , d i r e c t o r s and s t a f f . How
e v e r , c l a i m a n t argues t h a t , i f such e v e n t s d i d o c c u r , t h e y were t h e r e s u l t o f 
t h e employer's overcrowded c o n d i t i o n s and u n d e r s t a f f i n g . C l a i m a n t c o n t e n d s 
t h a t , under such c i r c u m s t a n c e s , t h e employer's d i s c i p l i n a r y p r o c e s s was n o t 
r e a s o n a b l e . 

C l a i m a n t f a i l e d t o n o t e t h e w e i g h t g a i n o f a d i a b e t i c c l i e n t . He 
f a i l e d t o m o n i t o r w e i g h t l o s s , l e t h a r g y o r c h o k i n g o f a c l i e n t . C l a i m a n t was 
co u n s e l e d by h i s s u p e r v i s o r f o r h i s f a i l u r e t o g i v e a c l i e n t an i n j e c t i o n . An 
a s s i s t a n t s u p e r i n t e n d e n t w r o t e c l a i m a n t a d i s c i p l i n a r y l e t t e r f o l l o w i n g an i n c i 
d e n t i n w h i c h he f a i l e d t o r e a d and f o l l o w c h a r t i n s t r u c t i o n s . C l a i m a n t ' s 
s u p e r v i s o r t e s t i f i e d t h a t anyone who behaved i n such a manner would have been 
r e p r i m a n d e d under t h e employer's r u l e s . She a l s o t e s t i f i e d t h a t c l a i m a n t was 
never a good employee and h i s a c t i o n s r e s u l t e d i n more s u p e r v i s i o n t h a n o t h e r 
employees. 
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Cl a i m a n t t e s t i f i e d t h a t he sought t r e a t m e n t because he f e l t t h a t he 
was under p r e s s u r e and s t r e s s . Claimant r e p o r t e d t o Norwin Lowery, Ph.D., psy
c h o l o g i s t , t h a t h i s s t r e s s was produced by h i s s u p e r i o r s ' d i s c r i m i n a t o r y p r a c 
t i c e s , r a t h e r t h a n " t h e n a t u r e o f t h e work p l a c e . " Dr. Lowery o p i n e d t h a t 
c l a i m a n t ' s m e n t a l and p h y s i c a l d i s t r e s s were d i r e c t l y r e l a t e d t o h i s employment 
e x p e r i e n c e s as he had d e s c r i b e d them. 

Dr. Turco, M.D., examined c l a i m a n t and op i n e d t h a t he had e x p e r i e n c e d 
some d e p r e s s i o n and a n x i e t y a s s o c i a t e d w i t h a c o r r e c t i v e work p l a n . Dr. Turco 
r e p o r t e d t h a t c l a i m a n t had r e p e t i t i v e problems g e t t i n g a l o n g w i t h s u p e r v i s o r s . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t d i s c i p l i n a r y a c t i o n s 
caused c l a i m a n t t o seek p s y c h o l o g i c a l h e l p . We a l s o agree t h a t , under t h e c i r 
cumstances, t h e d i s c i p l i n a r y measures t a k e n by t h e employer were r e a s o n a b l e . We 
c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s p r i m a r i l y a t t r i b u t a b l e t o t h e em
p l o y e r ' s r e a s o n a b l e d i s c i p l i n a r y process and i s , t h e r e f o r e , n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 18, 1989 i s a f f i r m e d . 

J u l y 3 1 . 1990 C i t e as 42 Van N a t t a 1707 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WADE A. WEBSTER, Claimant 
WCB Case No. 88-14323 

ORDER ON REVIEW 
Malagon, Moore, e t a l . , C l a i m a n t A t t o r n e y s 

Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h a f f i r m e d a D e t e r 
m i n a t i o n Order award o f 5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y 
f o r a l e f t s h o u l d e r i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f uns c h e d u l e d p e r 
manent p a r t i a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g e x c e p t i o n s . 
The R e f e r e e f o u n d t h a t c l a i m a n t was r e l e a s e d t o r e t u r n t o h i s r e g u l a r work. 
However, f o l l o w i n g h i s February 1988 s h o u l d e r s u r g e r y , Dr. Lundsgaard, 
c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, o n l y r e l e a s e d c l a i m a n t t o r e t u r n t o h i s 
m o d i f i e d p o s t - i n j u r y g roundskeeping j o b . A d d i t i o n a l l y , t h e R e f e r e e f o u n d t h a t 
c l a i m a n t c o u l d p e r f o r m most o f h i s p r e v i o u s employment a c t i v i t i e s . We, on t h e 
o t h e r hand, f i n d t h a t c l a i m a n t cannot p e r f o r m most o f h i s p r i o r j o b s . He i s 
l i m i t e d t o p e r f o r m i n g between l i g h t and medium l e v e l p h y s i c a l e x e r t i o n . 

We supplement w i t h t h e f o l l o w i n g . C l a i m a n t ' s u s u a l and customary work r e 
q u i r e d medium and heavy l e v e l p h y s i c a l e x e r t i o n , i n c l u d i n g l i f t i n g o v e r 50 
pounds and r e p e t i t i v e use o f t h e upper e x t r e m i t i e s . As o f t h e d a t e o f t h e hear
i n g , c l a i m a n t had r e t u r n e d t o m o d i f i e d work as a groundskeeper w h i c h r e q u i r e s 
between l i g h t and medium l e v e l e x e r t i o n , and a l l o w s c l a i m a n t t o work a t h i s own 
pace. 

C l a i m a n t i s l e f t - h a n d e d . Claimant has d i s a b l i n g p a i n w h i c h l i m i t s h i s 
a b i l i t y t o use h i s i n j u r e d l e f t s h o u l d e r t o p e r f o r m w o r k - r e l a t e d a c t i v i t i e s . He 
i s no l o n g e r a b l e t o l i f t o ver 50 pounds o r use h i s upper e x t r e m i t i e s on a 
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r e p e t i t i v e b a s i s , p a r t i c u l a r l y overhead. He i s a l s o l i m i t e d i n h i s a b i l i t y t o 
engage i n r e c r e a t i o n a l and o t h e r a c t i v i t i e s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d an 18 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s compensable l e f t s h o u l d e r i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e p r o p e r l y n o t e d t h a t , i f * a c l a i m a n t became m e d i c a l l y s t a t i o n a r y 
a f t e r J a n u a r y 1, 1988, and h i s o r her c l a i m was c l o s e d on o r a f t e r J u l y 1 , 1988, 
a subsequent d e t e r m i n a t i o n by a r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent 
p a r t i a l d i s a b i l i t y must be made p u r s u a n t t o ORS 656.283(7) and 6 5 6 . 2 9 5 ( 5 ) , 
r e s p e c t i v e l y . OAR 438-10-005 and M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 ( 1 9 8 8 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. However, t h e Referee d i d n o t s p e c i f y w h i c h " s t a n d a r d s " he 
was a p p l y i n g . 

I n t h i s case, c l a i m a n t became m e d i c a l l y s t a t i o n a r y June 30, 1988, and t h e 
D e t e r m i n a t i o n Order i s s u e d September 6, 1988. T h e r e f o r e , t h e " s t a n d a r d s " 
adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 436-35-001 e t a e q ) , as amended by 
t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o 
t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-
2 7 0 ( 1 ) . A c c o r d i n g l y , on r e v i e w , t h e s e a r e t h e s t a n d a r d s w h i c h we a p p l y . 

The h e a r i n g and Board r e v i e w o f t h e i s s u e o f permanent p a r t i a l d i s a b i l i t y 
c o n t i n u e s t o be de novo on t h e h e a r i n g r e c o r d . The u n d e r l y i n g f a c t s t o w h i c h 
t h e " s t a n d a r d s " a r e a p p l i e d need o n l y be e s t a b l i s h e d by a preponderance o f t h e 
e v i d e n c e . However, e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, con
s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s " . ORS 656.283(7) and 656.295(5). 

C o n s i d e r a t i o n o f t h e December 9, 1987 D e t e r m i n a t i o n Order 

C l a i m a n t i n i t i a l l y r e q u e s t e d a h e a r i n g on a December 1987 D e t e r m i n a t i o n 
Order. The c l a i m was reopened p r i o r t o h e a r i n g , and t h e n r e c l o s e d by a Septem
ber 6, 1988 D e t e r m i n a t i o n Order. C l a i m a n t ' s h e a r i n g r e q u e s t on t h a t D e t e r m i n a 
t i o n Order was c o n s o l i d a t e d w i t h t h e e a r l i e r h e a r i n g r e q u e s t . 

The R e f e r e e based h i s e x t e n t r a t i n g on c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f 
h e a r i n g . C l a i m a n t a s s e r t s t h a t t h e Referee a l s o s h o u l d have c o n s i d e r e d h i s 
t i m e l y a p p e a l f r o m t h e e a r l i e r December 1987 D e t e r m i n a t i o n Order and a n a l y z e d 
h i s s h o u l d e r i m p a i r m e n t under t h e n a p p l i c a b l e case law and t h e g u i d e l i n e s s e t 
f o r t h i n f o r m e r OAR 436-30-380 e t seg. However, d i s a b i l i t y i s t o be r a t e d a t 
t h e t i m e o f h e a r i n g . Gettman v. SAIF. 289 Or 609, 614 ( 1 9 8 0 ) ; Emmons v. SAIF, 
34 Or App 603 ( 1 9 7 8 ) . 

We p r e v i o u s l y c o n s i d e r e d t h i s i s s u e i n W i l l i a m J. Thomas, 42 Van N a t t a 841 
(1 9 9 0 ) . There, a c l a i m a n t a l s o had r e q u e s t e d r e v i e w o f two D e t e r m i n a t i o n 
O r d e r s , one i s s u e d i n 1987 b e f o r e t h e e f f e c t i v e d a t e o f t h e " s t a n d a r d s " and one 
a f t e r . The Board h e l d t h a t even t h o u g h t h e c l a i m a n t had r e q u e s t e d a h e a r i n g 
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f r o m t h e e a r l i e r D e t e r m i n a t i o n Order, t h e r e was no reason t o e v a l u a t e t h e 
c l a i m a n t ' s permanent d i s a b i l i t y a t any t i m e o t h e r t h a n a t h e a r i n g . L i k e w i s e , i n 
t h i s case, we c o n c l u d e t h a t t h e Referee p r o p e r l y a p p l i e d t h o s e " s t a n d a r d s " i n 
e f f e c t on t h e d a t e o f t h e September 6, 1988 D e t e r m i n a t i o n Order and r a t e d 
c l a i m a n t ' s i m p a i r m e n t as o f t h e November 1988 h e a r i n g . 

R a t i n g Unscheduled D i s a b i l i t y Under t h e Amended Standards 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n are added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 26 y e a r s i s 0. Former OAR 
436-35-290. 

Formal E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 10 y e a r s o f f o r m a l e d u c a t i o n and a 
GED i s 0. Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 2 as a veneer g r a d e r (DOT # 569.587-010). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r s k i l l s i s 4. I d . 

T r a i n i n g 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
t r a i n i n g i s 1. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 
5, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . 
Former OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( s i c ) . 

A d a p t a b i l i t y 

C l a i m a n t has been r e l e a s e d t o and has r e t u r n e d t o m o d i f i e d work a c t i v i t y 
as a groundskeeper. An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e 
t u r n t o h i s o r her u s u a l and customary work [See f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] 
b u t who has r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d f r o m a m a t r i x o f v a l u e s a t 
f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e 
c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e 
m o d i f i e d work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y 
t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l capac
i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i 
t i o n s c o n t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do medium and heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e s between 
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l i g h t and medium p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y 
v a l u e i s 2.5. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

Dr. Lundsgaard, c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, documents t h a t 
c l a i m a n t has r e s i d u a l i m p a i r m e n t c o n s i s t i n g p r i m a r i l y o f m i n i m a l l y r e d u c e d , b u t 
immeasurable, s h o u l d e r ranges o f m o t i o n and d i s a b l i n g p a i n . H i s f i n d i n g s and 
o p i n i o n s a r e u n r e b u t t e d . The d o c t o r notes t h a t c l a i m a n t has no a p p r e c i a b l e 
a t r o p h y o f t h e s h o u l d e r g i r d l e , e x c e l l e n t muscle s t r e n g t h , and no n e u r o l o g i c a l 
compromise. A c c o r d i n g l y , o t h e r t h a n d i s a b l i n g p a i n , c l a i m a n t has no s h o u l d e r 
i m p a i r m e n t f o r w h i c h a v a l u e may be assig n e d under t h e " s t a n d a r d s . " Former OAR 
436-35-330(1) t h r o u g h 436-35-330(19) and OAR 436-35-010(2). 

The R e f e r e e a p p a r e n t l y d i d n o t a s s i g n any v a l u e f o r d i s a b l i n g p a i n under 
t h e s t a n d a r d s . On r e v i e w , c l a i m a n t a s s e r t s t h a t he i s e n t i t l e d t o an award f o r 
d i s a b l i n g p a i n based on h i s demonstrated l o s s o f use o f h i s l e f t s h o u l d e r . We 
agree. 

Former OAR 43 6 - 3 5 - 0 1 0 ( 2 ) ( a ) p r o v i d e s t h a t p a i n can r e s u l t i n l o s s o f use 
o r f u n c t i o n . When i t does, i t i s r a t e d based on t h e l o s s o f use o r f u n c t i o n 
w h i c h r e s u l t s and no a d d i t i o n a l v a l u e i s a l l o w e d f o r p a i n a l o n e . The Board i n 
D a n i e l M. A l i r e , 41 Van N a t t a 752 (1989) h e l d t h a t , inasmuch as t h e s t a n d a r d s do 
n o t p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n , t h e 
Board on de novo r e v i e w can c o n s i d e r t h e eviden c e and award t h e c l a i m a n t a v a l u e 
t h a t a d e q u a t e l y compensates him f o r h i s l o s s o f use o r f u n c t i o n a t t r i b u t a b l e t o 
d i s a b l i n g p a i n . 

Here, we f i n d t h a t t h e preponderance o f t h e ev i d e n c e d e m o n s t r a t e s t h a t 
c l a i m a n t has a l o s s o f use o r f u n c t i o n i n h i s dominant l e f t s h o u l d e r a t t r i 
b u t a b l e t o d i s a b l i n g p a i n . Dr. Lundsgaard has o p i n e d t h a t c l a i m a n t has some 
r e s i d u a l i m p a i r m e n t due t o p a i n . C l a i m a n t has some s l i g h t l i m i t a t i o n o f 
a b d u c t i o n , e x t e r n a l r o t a t i o n , and i n t e r n a l r o t a t i o n o f h i s l e f t s h o u l d e r w h i c h 
causes d i s c o m f o r t w i t h r e p e t i t i v e use and overhead use. C l a i m a n t has r e t u r n e d 
t o m o d i f i e d work as an apartment maintenance man d o i n g g r o u n d s k e e p i n g and i n t e 
r i o r c l e a n i n g and p a i n t i n g . He works a t h i s own pace. C l a i m a n t has p a i n a f t e r 
w o r k i n g one t o two h o u r s , r e q u i r i n g him t o r e s t h i s s h o u l d e r o r t a k e p a i n 
m e d i c a t i o n . 

I n a d d i t i o n , c l a i m a n t cannot c a s t f i s h , t h r o w a f o o t b a l l o r b a s e b a l l , 
swing a b a t , d r i b b l e a b a s k e t b a l l , o r c a r r y h i s 19 pound son. We c o n s i d e r a 
v a l u e o f 5 p e r c e n t i n t h i s p a r t i c u l a r case t o be r e a s o n a b l e . T h i s r e p r e s e n t s 
c l a i m a n t ' s t o t a l u n s c heduled impairment v a l u e . 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 5, t h e sum i s 5. Former OAR 
436- 3 5 - 2 8 0 ( 4 ) . When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 
2.5, t h e p r o d u c t i s 12.5. Former OAR 436-35-280(6). When t h a t v a l u e i s added 
t o c l a i m a n t ' s i m p a i r m e n t v a l u e 5, t h e r e s u l t i s 17.5 p e r c e n t . Former OAR 436-
3 5 - 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r 
c e n t a g e . I d . C l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 18 p e r c e n t . 
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C l a i m a n t contends t h a t t h e D i r e c t o r ' s r u l e s do n o t a d e q u a t e l y compensate 
him f o r h i s permanent d i s a b i l i t y r e l a t i v e t o h i s l e f t s h o u l d e r , and, t h e r e f o r e , 
t h e R e f e r e e s h o u l d have found by c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s perma
ne n t p a r t i a l d i s a b i l i t y exceeds t h a t awarded under t h e s t a n d a r d s . C l a i m a n t 
a s s e r t s , and t h e r e c o r d e s t a b l i s h e s , t h a t c l a i m a n t i s l i m i t e d f r o m p e r f o r m i n g 
h i s p r i o r work i n a veneer m i l l , as w e l l as h i s o t h e r p r i o r j o b s t h a t r e q u i r e 
t h e a b i l i t y t o l i f t up t o 50 pounds and i n v o l v e r e p e t i t i v e use o f t h e s h o u l d e r 
i n p u l l i n g , c a r r y i n g , l i f t i n g , t h r o w i n g , and overhead work. 

However, we have a l r e a d y c o n s i d e r e d t h e s e l i m i t a t i o n s i n a s s i g n i n g 
c l a i m a n t a v a l u e under t h e s t a n d a r d s f o r a d a p t a b i l i t y and d i s a b l i n g p a i n . On 
t h i s r e c o r d , we do n o t f i n d t h a t c l a i m a n t has proven by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t he s u f f e r s permanent impairment o u t s i d e t h e s t a n d a r d s . We con
c l u d e , t h e r e f o r e , t h a t an 18 p e r c e n t award under t h e s t a n d a r d s a d e q u a t e l y com
pe n s a t e s c l a i m a n t f o r h i s l o s t e a r n i n g c a p a c i t y . 

ORDER 

The Referee's o r d e r d a t e d December 27, 1988 i s r e v e r s e d . I n a d d i t i o n t o 
t h e D e t e r m i n a t i o n Order award o f 5 p e r c e n t (16 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y , c l a i m a n t i s awarded 13 p e r c e n t (41.6 d e g r e e s ) , g i v i n g him a t o t a l 
award t o d a t e o f 18 p e r c e n t (57.6 degrees) unscheduled permanent d i s a b i l i t y f o r 
h i s l e f t s h o u l d e r . C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t 
o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , n o t t o exceed $3,800, 
p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1711 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VICKIE C. WILEY, Claimant 
WCB Case No. 89-02368 

ORDER ON REVIEW 
Ri c k W. R o l l , C laimant A t t o r n e y 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Neal's o r d e r w h i c h : 
(1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a r i g h t hand (thumb) c o n d i t i o n ; and (2) d e c l i n e d t o assess a p e n a l t y o r r e 
l a t e d a t t o r n e y f e e f o r an a l l e g e d unreasonable d e n i a l . On r e v i e w , t h e i s s u e s 
a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h er r i g h t 
hand (thumb) c o n d i t i o n was compensably r e l a t e d t o her work a c t i v i t i e s . A l t h o u g h 
we agree w i t h t h i s r e s u l t , we m o d i f y t h e Referee's r e a s o n i n g . 
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B e f o r e r e a c h i n g c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m on i t s m e r i t s , i t i s 
f i r s t n e c e s s a r y t o d e c i d e w h i c h v e r s i o n o f former ORS 656.802(1) i s a p p l i c a b l e . 
T h i s p r o v i s i o n was r e v i s e d by t h e l e g i s l a t u r e i n 1987 and t h e r e v i s e d v e r s i o n o f 
f o r m e r ORS 656.802(1) became e f f e c t i v e January 1, 1988. Here, t h e i n j u r i o u s ex
p o s u r e a l l e g e d by c l a i m a n t i s t h e e x t e n s i v e use o f her hand i n h e r e n t i n her j o b 
d u t i e s . C l a i m a n t c o n t i n u e d t o p e r f o r m her j o b d u t i e s u n t i l October 1988 and 
t h e r e a f t e r sought m e d i c a l t r e a t m e n t . A c c o r d i n g l y , we c o n c l u d e t h a t t h e occupa
t i o n a l d i s e a s e law, e f f e c t i v e January 1, 1988, a p p l i e s t o c l a i m a n t ' s c l a i m . See 
Johnson v. SAIF, 78 Or App 143, 148, r e v den 301 Or 240 ( 1 9 8 6 ) . 

Dr. E r i c k s o n r e l a t e d c l a i m a n t ' s c o n d i t i o n t o r e p e t i t i v e t y p i n g . A c c o r d 
i n g l y , c l a i m a n t ' s c o n d i t i o n i s p r o p e r l y a n a l y z e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
See Ronald V. D i c k s o n , 42 Van N a t t a 1102 (1990). To e s t a b l i s h t h a t her c o n d i 
t i o n i s compensable under s u b s e c t i o n ( l ) ( c ) , c l a i m a n t need p r o v e t h a t her work 
exposure was a m a t e r i a l c o n t r i b u t i n g cause o f e i t h e r i n c r e a s e d symptoms o r a 
w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n 
d i s a b i l i t y . Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

Dr. E r i c k s o n o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s , p a r t i c u l a r l y t y p i n g , 
were t h e m a j o r c o n t r i b u t i n g cause o f her r i g h t thumb c o n d i t i o n . 

By c o n t r a s t , Dr. Nathan o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s d i d n o t 
c o n t r i b u t e t o h e r r i g h t thumb c o n d i t i o n . He based h i s o p i n i o n on: (1) t h e f a c t 
t h a t c l a i m a n t had p e r f o r m e d s i m i l a r work f o r t h e p r e v i o u s t e n y e a r s w i t h o u t any 
symptoms; (2) t h e f a c t t h a t a l t h o u g h c l a i m a n t ' s work a c t i v i t i e s i n v o l v e d b i 
l a t e r a l hand use, she o n l y e x p e r i e n c e d symptoms i n her non-dominant hand; and 
(3) t h e f a c t t h a t c l a i m a n t ' s work a c t i v i t i e s were n o t o f s u f f i c i e n t f o r c e t o 
produce t h e symptomatology o f w h i c h she complained. I n c o n j u n c t i o n w i t h 
Dr. Nathan, Dr. Aversano a l s o o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s were n o t 
c a u s a l l y r e l a t e d t o her r i g h t thumb c o n d i t i o n o r symptoms. 

We a r e persuaded by t h e o p i n i o n o f Dr. Nathan and t h e s u p p o r t i n g o p i n i o n 
o f Dr. Aversano. Dr. Nathan o f f e r s a w e l l reasoned e x p l a n a t i o n f o r h i s c o n c l u 
s i o n t h a t c l a i m a n t ' s work a c t i v i t i e s d i d n o t c o n t r i b u t e t o her r i g h t thumb con
d i t i o n o r symptoms. C o n v e r s e l y , Dr. E r i c k s o n o f f e r s no e x p l a n a t i o n f o r h i s con
c l u s i o n t h a t c l a i m a n t ' s symptoms a r e w o r k - r e l a t e d . We do n o t f i n d Dr. 
E r i c k s o n ' s o p i n i o n p e r s u a s i v e . 

A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h e d t h a t her work a c t i v i t i e s 
were a m a t e r i a l c o n t r i b u t i n g cause o f her r i g h t hand (thumb) c o n d i t i o n o r 
symptoms. 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y and a t t o r n e y 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1989, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JEFFERY R. WILLIAMS, Claimant 

WCB Case No. 88-17048 
ORDER ON REVIEW 

Robert L. Philmon, C l a i m a n t A t t o r n e y 
Kengla, e t a l . , A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Scavera's o r d e r 
t h a t : (1) f o u n d t h a t he was not a s u b j e c t w orker; and (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s c l a i m f o r a low back i n j u r y . The noncomp l y i n g 
employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t 
a f f i r m e d t h e D i r e c t o r ' s Proposed Order f i n d i n g i t t o be a noncomp l y i n g employer. 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and noncomplying employer s t a t u s . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

The Referee concluded t h a t t h e employer had n o t t i m e l y f i l e d a r e q u e s t 
f o r h e a r i n g on t h e i s s u e o f noncompliance and he t h e r e f o r e d i s m i s s e d t h e r e q u e s t 
f o r h e a r i n g on t h a t i s s u e . I n a d d i t i o n , t h e Referee a f f i r m e d t h e Proposed and 
F i n a l Order o f J u l y 26, 1988. Because we f i n d t h a t t h e R e f e r e e p r o p e r l y d i s 
m issed t h e r e q u e s t f o r h e a r i n g , we conclude t h a t he was w i t h o u t j u r i s d i c t i o n t o 
a f f i r m t h e Proposed and F i n a l Order. 

ORDER 

The Referee's o r d e r d a t e d February 6, 1989 i s a f f i r m e d . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1713 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD D. WYTCHERLEY, Claimant 

WCB Case No. 88-19256 
ORDER ON REVIEW 

Dobbins & McCurdy, Cl a i m a n t A t t o r n e y s 
Parker & Bush, A t t o r n e y s 

D a v i d Fowler ( S a i f ) , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The noncomplying employer r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a t h o r a c o l u m b a r s t r a i n . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and t a k e a d m i n i s t r a t i v e n o t i c e 
t h a t t h e Board has a f f i r m e d t h e d i s m i s s a l o f c l a i m a n t ' s August 1, 1988 r e q u e s t 
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f o r h e a r i n g f o r f a i l u r e t o appear a t t h e t i m e and p l a c e s c h e d u l e d f o r h e a r i n g . 
Ronald D. W y t c h e r l e v , 42 Van N a t t a 931 (1990). 

FINDINGS OF ULTIMATE FACT 

On August 3, 1988, t h e SAIF C o r p o r a t i o n accepted c l a i m a n t ' s c l a i m f o r a 
March 14, 1988 i n j u r y , as p r o c e s s i n g agent f o r t h e noncomplying employer. 

The d e n i a l o f August 23, 1988 was i s s u e d by t h e noncomplying employer. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e t h e noncomplying employer's d e n i a l o f c l a i m a n t ' s 
c l a i m because i t d i d n o t i s s u e w i t h i n 60 days o f t h e c l a i m ' s r e f e r r a l t o SAIF 
f o r p r o c e s s i n g under ORS 656.054(2). He reasoned t h a t any d e n i a l i s s u e d i n ex
cess o f 60 days f r o m r e f e r r a l was a "backup" d e n i a l , i m p e r m i s s i b l e under Bauman 
v. SAIF, 295 Or 788 ( 1 9 8 3 ) . Since t h e c l a i m f o r i n j u r y was f i l e d and s i n c e t h e 
Ref e r e e ' s o r d e r was e n t e r e d , t h e a p p l i c a b l e law has been i n a s t a t e o f t u r m o i l — 
making i t d i f f i c u l t f o r t h e p a r t i e s t o know how t o r a i s e i s s u e s r e g a r d i n g t h e 
c o m p e n s a b i l i t y o f an i n j u r y a l l e g e d t o have o c c u r r e d by an employee o f a noncom
p l y i n g employer. We a p p l y t h e law as i t stands t o d a y and a f f i r m f o r r easons 
somewhat d i f f e r e n t f r o m t h o s e o f t h e Referee. 

When a c l a i m i s f i l e d by an employee, t h e employer i s f o u n d t o be noncom
p l y i n g and t h e c l a i m i s r e f e r r e d t o SAIF f o r p r o c e s s i n g , o n l y SAIF has t h e l e g a l 
power t o a c c e p t o r deny t h e c l a i m . C l a r k v. L i n n , 98 Or App 393 ( 1 9 8 9 ) . I f t h e 
non c o m p l y i n g employer wishes t o c h a l l e n g e t h e c o m p e n s a b i l i t y o f t h e c l a i m , t h e 
employer must r e q u e s t a h e a r i n g under ORS 656.283. See K r i s t i L. Chase, 42 Van 
N a t t a 1247 ( 1 9 9 0 ) . Here, a l t h o u g h t h e noncomplying employer i n i t i a l l y r e q u e s t e d 
a h e a r i n g , t h a t r e q u e s t was w i t h d r a w n . The employer may n o t c h a l l e n g e compens
a b i l i t y o f a c l a i m by i s s u i n g a d e n i a l . 

The n o n c o m p l y i n g employer c o r r e c t l y n otes t h a t c l a i m a n t d i d n o t r e q u e s t a 
h e a r i n g w i t h i n 60 days o f t h e d e n i a l b u t d i d make h i s r e q u e s t w i t h i n 180 days o f 
t h e d e n i a l . T h e r e f o r e , he would n o t o r d i n a r i l y be e n t i t l e d t o a h e a r i n g absent 
a showing o f good cause f o r l a t e f i l i n g . ORS 656.319(1). Because, however, t h e 
d e n i a l was beyond t h e employer's power t o i s s u e and had no b a s i s i n law, 
c l a i m a n t had no d u t y t o t i m e l y r e q u e s t a h e a r i n g . Knapp v. Weyerhaeuser Co., 93 
Or App 670, 674 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 27, 1989 i s a f f i r m e d . 

August 1 , 1990 C i t e as 42 Van N a t t a 1714 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MELINDA BARNETT, Claimant 
Own M o t i o n No. 90-0289M 

OWN MOTION ORDER ON RECONSIDERATION 
B r i a n Welch, Claimant A t t o r n e y 

SAIF L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's June 20, 1990, Own 
M o t i o n Order w h i c h d e n i e d her r e q u e s t f o r c l a i m r e o p e n i n g on t h e gro u n d t h a t she 
has w i t h d r a w n f r o m t h e work f o r c e . Claimant now contends t h a t she was i n t h e 
work f o r c e and r e q u e s t s a d d i t i o n a l t i m e i n whic h t o submit s u p p o r t i n g docu
m e n t a t i o n . 
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Under Board r u l e s , a m o t i o n f o r r e c o n s i d e r a t i o n s h a l l be d e n i e d i f 
n o t s u b m i t t e d t o t h e Board i n a t i m e l y manner. See OAR 438-12-065(2). I n o r d e r 
t o be t i m e l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n must be s u b m i t t e d w i t h i n 30 days o f 
t h e d a t e o f m a i l i n g o f t h e Board's o r d e r , o r w i t h i n 60 days o f t h a t m a i l i n g d a t e 
i f t h e r e was good cause f o r t h e f a i l u r e t o f i l e a t i m e l y m o t i o n . I d . Here, 
c l a i m a n t d i d n o t f i l e h er r e q u e s t f o r r e c o n s i d e r a t i o n u n t i l J u l y 24, 1990, more 
t h e n 30 days a f t e r t h e Board's o r d e r . Moreover, we do n o t f i n d t h a t t h e r e was 
good cause f o r t h e d e l a y . Claimant s t a t e s t h a t she needs a d d i t i o n a l t i m e due t o 
p h y s i c a l l i m i t a t i o n s and d i f f i c u l t y i n o b t a i n i n g t h e necessary e v i d e n c e . How
e v e r , SAIF r e q u e s t e d wage i n f o r m a t i o n from c l a i m a n t on October 19, 1989, Febru
a r y 26, 1990, March 13, 1990, and, w i t h t h e i r recommendation t o deny c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s , on May 16, 1990. T h e r e f o r e , c l a i m a n t has had 
s e v e r a l months t o o b t a i n t h e necessary e v i d e n c e . F u r t h e r m o r e , c l a i m a n t o f f e r s 
no r e a s o n f o r her d e l a y i n r e q u e s t i n g r e c o n s i d e r a t i o n t o o b t a i n a d d i t i o n a l 
e v i d e n c e . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n must be d e n i e d . 

I T IS SO ORDERED. 

August 2, 1990 C i t e as 42 Van N a t t a 1715 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LARRY M. BLISS, Claimant 
WCB Case No. 88-18448 

ORDER ON REVIEW 
Malagon, e t a l . , C l a i m a n t A t t o r n e y s 

Nancy C. Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
Seymour's o r d e r t h a t awarded c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r 
t h e p e r i o d January 18, 1988 t o September 16, 1988. The i s s u e on r e v i e w i s 
t e m p o r a r y d i s a b i l i t y compensation. We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

Between January 18, 1988 and September 16, 1988, c l a i m a n t earned wages 
w h i l e p e r f o r m i n g m o d i f i e d employment. T h i s employment c o n s i s t e d o f s e d e n t a r y 
work, i n c l u d i n g g e n e r a l o v e r s i g h t o f h i s r e s t a u r a n t b u s i n e s s . C l a i m a n t ' s wages 
d u r i n g t h i s p e r i o d were a t t h e r a t e o f $2,000 per month. C l a i m a n t ' s a t - i n j u r y 
wages were a t t h e r a t e o f $1,500 per month. 

CONCLUSIONS OF LAW AND OPINION 

The Referee c o n c l u d e d t h a t c l a i m a n t d i d n o t p e r f o r m " s u b s t a n t i a l g a i n 
f u l work" and d i d n o t have "earned income from wages" a f t e r J a n u a r y 18, 1988. 
T h e r e f o r e , t h e Referee c o n c l u d e d , c l a i m a n t was e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s d u r i n g t h e p e r i o d i n q u e s t i o n . We do n o t agree. 

C l a i m a n t ' s b a r manager, P a t r i c i a T r i m , c r e d i b l y t e s t i f i e d t h a t 
c l a i m a n t s p e n t 2 t o 3 hours per day w o r k i n g a t t h e r e s t a u r a n t a f t e r J a nuary 
1988. C l a i m a n t c o n f i r m e d t h a t he c o n t i n u e d t o work a t t h e r e s t a u r a n t , a l b e i t 
p e r f o r m i n g m o d i f i e d d u t i e s on a g r e a t l y reduced s c h e d u l e . I n t h i s r e g a r d , t h e 
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m o d i f i e d work i n v o l v e d no l i f t i n g , b u t r a t h e r c o n s i s t e d o f p r e p a r i n g b a n k i n g 
t r a n s a c t i o n s , making such t r a n s a c t i o n s , and g e n e r a l o v e r s i g h t o f t h e r e s t a u r a n t . 
We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t was p e r f o r m i n g work — a l b e i t m o d i f i e d and 
a t s i g n i f i c a n t l y r educed hours — between January and September 1988. 

Because c l a i m a n t engaged i n m o d i f i e d work f o r wages, he i s o n l y e n t i 
t l e d t o r e c e i v e t e m p o r a r y p a r t i a l d i s a b i l i t y d u r i n g t h a t p e r i o d . ORS 656.212; 
OAR 436 - 6 0 - 0 3 0 ( 3 ) . These te m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s a r e based on t h e 
d i f f e r e n c e between h i s r e g u l a r wage and t h e wage he earned w o r k i n g a t t h e modi
f i e d work. OAR 436-60-030(1). I f c l a i m a n t ' s wage a t t h e m o d i f i e d work i s e q u a l 
t o o r g r e a t e r t h a n t h e wage on t h e d a t e o f i n j u r y , t h e amount o f t e m p o r a r y p a r 
t i a l d i s a b i l i t y due w i l l be ze r o . OAR 436-60-030(2); Safeway S t o r e s v. Owsley, 
91 Or App 475 ( 1 9 8 8 ) . 

SAIF argues t h a t c l a i m a n t was r e c e i v i n g $2,000 p e r month i n wages, an 
amount i n excess o f h i s wages a t t h e t i m e o f i n j u r y . To a r r i v e a t t h i s f i g u r e , 
SAIF n o t e s t h a t c l a i m a n t r e p o r t e d q u a r t e r l y wages t o t h e IRS d u r i n g t h e p e r i o d 
i n q u e s t i o n o f $6,000. C l a i m a n t argues t h a t h i s bookkeeper r e p o r t e d t h i s amount 
as wages m e r e l y f o r t a x purposes, and t h a t t h e s e sums were n o t i n f a c t wages, 
b u t r a t h e r were "draws" a g a i n s t t h e c o r p o r a t e account t o cover h i s l i v i n g 
expenses. 

We a r e n o t persuaded by c l a i m a n t ' s c h a r a c t e r i z a t i o n o f t h e amounts he 
r e c e i v e d as o t h e r t h a n wages. I n t h i s r e g a r d , t h e s e amounts were r e p o r t e d as 
wages on c l a i m a n t ' s W-2 for m f o r f e d e r a l income t a x purposes. Taxes and amounts 
owed f o r s o c i a l s e c u r i t y were deducted from t h e s e amounts. We acknowledge t h a t , 
as a r e s u l t o f o u r c o n c l u s i o n , c l a i m a n t earned more f o r h i s m o d i f i e d work a t 
s i g n i f i c a n t l y r e d u c e d hours t h a n he earned p r i o r t o h i s i n j u r y w h i l e w o r k i n g 
f u l l t i m e . However, we n o t e c l a i m a n t ' s t e s t i m o n y t h a t h i s s a l a r y p r i o r t o 
January 1988 s i m i l a r l y d i d n o t n e c e s s a r i l y c o r r e s p o n d t o t h e number o f hours he 
worked. 

I n sum, we con c l u d e t h a t c l a i m a n t p e r f o r m e d m o d i f i e d work d u r i n g t h e 
p e r i o d i n q u e s t i o n , and t h a t he r e c e i v e d wages i n excess o f h i s a t - i n j u r y wages. 
T h e r e f o r e , SAIF c o r r e c t l y d i d n o t pay him temporary d i s a b i l i t y c o mpensation 
d u r i n g t h i s p e r i o d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1989 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t f o u n d c l a i m a n t t o be 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s d u r i n g t h e p e r i o d J a n u a r y 18, 1988 t o 
September 16, 1988, i s r e v e r s e d . C l a i m a n t i s e n t i t l e d t o no t e m p o r a r y d i s a b i l 
i t y b e n e f i t s d u r i n g t h i s p e r i o d . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . 

August 2, 1990 C i t e as 42 Van N a t t a 1716 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VERA A. GRAY, Claimant 

WCB Case Nos. 88-14728 & 88-05923 
ORDER ON RECONSIDERATION 

George W. S o h l , C l a i m a n t A t t o r n e y 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

On J u l y 10, 1990, we abated our June 11 , 1990 Order on Review t h a t had r e 
v e r s e d a R e f e r e e ' s o r d e r w h i c h had s e t a s i d e t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l . 
We t o o k t h i s a c t i o n i n o r d e r t o c o n s i d e r c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . 
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The i n s u r e r was r e q u e s t e d t o f i l e i t s response t o t h e m o t i o n . H a v i n g r e c e i v e d 
t h e i n s u r e r ' s response, we have proceeded w i t h our r e c o n s i d e r a t i o n . 

A f t e r c o n s i d e r i n g c l a i m a n t ' s c o n t e n t i o n s and f o l l o w i n g a f u r t h e r r e v i e w o f 
t h e r e c o r d , we have n o t h i n g t o add t o our p r i o r f i n d i n g s and c o n c l u s i o n s . 
A c c o r d i n g l y , we adhere t o and r e p u b l i s h our June 1 1 , 1990 Order on Review. The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

August 2, 1990 C i t e as 42 Van N a t t a 1717 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PRISCILLA M. McKOY, Claimant 

WCB Case No. 88-20361 
ORDER ON REVIEW 

P a t r i c k K. Mackin, Cl a i m a n t A t t o r n e y 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Shebley's o r d e r t h a t : (1) fou n d t h a t 
c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y ; and (2) d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g on a D e t e r m i n a t i o n Order, w h i c h had awarded 25 p e r c e n t (80 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y f o r a back i n j u r y . S p e c i f i c a l l y , t h e 
R e f e r e e : ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y f o r a back i n j u r y ; 
and ( 2 ) d e c l i n e d t o i n c r e a s e c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award. 
C l a i m a n t a l s o r e q u e s t s : (1) temporary t o t a l d i s a b i l i t y f r o m September 19, 1988, 
t h e d a t e she contends t h a t her c o n d i t i o n became m e d i c a l l y u n s t a t i o n a r y ; 
(2) p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an a l l e g e d u n r e a s o n a b l e f a i l u r e t o 
pay i n t e r i m compensation; and (3) p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r t h e 
i n s u r e r ' s a l l e g e d u n r e a s o n a b l e f a i l u r e t o accept o r deny c l a i m a n t ' s a g g r a v a t i o n 
c l a i m t i m e l y . I n i t s b r i e f , t h e i n s u r e r : (1) moves t o d i s m i s s f o r want o f 
j u r i s d i c t i o n ; (2) moves t o remand based upon new e v i d e n c e ; and (3) moves t o 
s t r i k e f r o m t h e r e c o r d p o r t i o n s o f c l a i m a n t ' s a p p e l l a n t ' s b r i e f . On r e v i e w , t h e 
i s s u e s a r e e x t e n t o f permanent d i s a b i l i t y i n c l u d i n g permanent t o t a l d i s a b i l i t y , 
p e n a l t i e s and a t t o r n e y f e e s , j u r i s d i c t i o n , remand, and e v i d e n c e . We r e v e r s e . 

PRELIMINARY MATTERS 

M o t i o n t o D i s m i s s 

The i n s u r e r r e q u e s t s we g r a n t i t s M o t i o n t o Dism i s s f o r want o f j u r i s d i c 
t i o n . A l t h o u g h t h e i n s u r e r does n o t p r o v i d e us w i t h argument, we assume i t i s 
t h e i n s u r e r ' s c o n t e n t i o n t h a t because c l a i m a n t has r e c e n t l y undergone s u r g e r y 
p o s t - h e a r i n g and t h e i n s u r e r has reopened c l a i m a n t ' s c l a i m and begun p a y i n g tem
p o r a r y d i s a b i l i t y , t h a t i t i s i n a p p r o p r i a t e f o r t h e Board t o r a t e e x t e n t o f p e r 
manent d i s a b i l i t y . We d i s a g r e e t h i s forum l a c k s j u r i s d i c t i o n . 

Inasmuch.as we f i n d c l a i m a n t m e d i c a l l y s t a t i o n a r y and her c l a i m c l o s e d as 
o f t h e d a t e o f h e a r i n g , we can proceed t o r a t e e x t e n t o f permanent d i s a b i l i t y . 
ORS 6 5 6 . 2 6 8 ( 1 ) ; Raymond E. Pardee, 41 Van N a t t a 548 ( 1 9 8 9 ) . I t i s i r r e l e v a n t 
t h a t subsequent e v e n t s p o s t - h e a r i n g have a p p a r e n t l y r e s u l t e d i n c l a i m a n t 
p r e s e n t l y n o t b e i n g m e d i c a l l y s t a t i o n a r y and her c l a i m b e i n g i n an open s t a t u s . 
The i n s u r e r ' s M o t i o n t o Dismiss i s d e n i e d . 
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M o t i o n t o Remand 

I n t h e a l t e r n a t i v e t o i t s M o t i o n t o D i s m i s s , t h e i n s u r e r moves t o remand 
t o t h e R e f e r e e . 

We may remand t o t h e Referee s h o u l d we f i n d t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . Here, t h e new e v i d e n c e t h e i n s u r e r seeks t o have c o n s i d e r e d a r e 
m e d i c a l r e p o r t s w h i c h i n d i c a t e c l a i m a n t underwent low back s u r g e r y on May 9, 
1989, as w e l l as e v i d e n c e t h a t c l a i m a n t ' s c l a i m has been reopened. 

However, as p r e v i o u s l y n o t e d , t h e f a c t c l a i m a n t underwent s u r g e r y on t h i s 
d a t e i s n o t r e l e v a n t . The h e a r i n g concerned t h e e x t e n t o f c l a i m a n t ' s permanent 
d i s a b i l i t y as i t e x i s t e d a t t h e t i m e o f h e a r i n g . See Gettman v. SAIF, 289 Or 
609 ( 1 9 8 0 ) . C l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s was germane a t t h e t i m e o f 
h e a r i n g on F e b r u a r y 1, 1989, i n o r d e r t o r a t e e x t e n t o f permanent d i s a b i l i t y . 
I t i s n o t r e l e v a n t t h a t subsequent t o t h a t h e a r i n g , b u t p r i o r t o Board r e v i e w , 
c l a i m a n t i s no l o n g e r m e d i c a l l y s t a t i o n a r y , o r t h a t her c l a i m i s i n an open 
s t a t u s . We c o n c l u d e t h a t t h e r e c o r d has n o t been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed and we d e c l i n e t o remand t h e m a t t e r f o r a new 
h e a r i n g . The i n s u r e r ' s M o t i o n t o Remand i s d e n i e d . 

M o t i o n t o S t r i k e 

The R e f e r e e i n h i s Order Denying R e c o n s i d e r a t i o n , r e f u s e d t o a d m i t a r e 
p o r t f r o m Dr. B e r k e l e y a u t h o r i z i n g temporary d i s a b i l i t y f r o m September 19, 1988 
(Ex. 9 1 ) . C l a i m a n t does n o t r e q u e s t r e v i e w o f t h i s r u l i n g . N o n e t h e l e s s , 
c l a i m a n t argues t h i s e x h i b i t i n her a p p e l l a n t ' s b r i e f , and t h u s , i n essence r e 
q u e s t s t h e Board t o c o n s i d e r i t i n i t s d e l i b e r a t i o n s . We d e c l i n e t o do so. 
C o n s e q u e n t l y , t h e i n s u r e r ' s M o t i o n t o S t r i k e i s g r a n t e d . L i n e s 6 t o 10 a t page 
7 w i l l be s t r i c k e n f r o m t h e a p p e l l a n t ' s b r i e f t h a t r e f e r s t o t h e expunged ex
h i b i t 9 1 , and w i l l n o t be c o n s i d e r e d on r e v i e w . 

FINDINGS OF FACT 

On March 2, 1986, c l a i m a n t compensably i n j u r e d her mid-back, neck, and 
l e f t s h o u l d e r . The c l a i m was accepted. 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on January 15, 1987. A D e t e r m i n a 
t i o n Order d a t e d F e b r u a r y 20, 1987, awarded c l a i m a n t t e m p o r a r y p a r t i a l d i s a b i l 
i t y and 15 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t ' s c o n d i t i o n a g g r a v a t e d on March 10, 1987, and t h e i n s u r e r began 
t e m p o r a r y d i s a b i l i t y payments. Claimant d i d n o t r e t u r n t o work a f t e r t h e s p r i n g 
o f 1987. 

I n March o f 1987, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B e r k e l e y , recommended 
low back s u r g e r y a t t h e L4-5 l e v e l . The i n s u r e r d e n i e d a u t h o r i z a t i o n f o r t h e 
s u r g e r y . C l a i m a n t r e q u e s t e d a h e a r i n g . The i s s u e s a t h e a r i n g were p r e m a t u r e 
c l a i m c l o s u r e , an August 27, 1987 s u r g e r y d e n i a l , p e n a l t i e s and a t t o r n e y f e e s , 
and, i n t h e a l t e r n a t i v e , e x t e n t o f permanent d i s a b i l i t y on a September 17, 1987 
D e t e r m i n a t i o n Order. I n F e b r u a r y 1988, Referee McMurdo s e t a s i d e t h e September 
17, 1987 D e t e r m i n a t i o n Order and t h e August 27, 1987 s u r g e r y d e n i a l . 

On May 2, 1988, Dr. B e r k e l e y r e s c i n d e d h i s s u r g e r y r e q u e s t due t o t h e 
absence o f o b j e c t i v e f i n d i n g s f r o m an A p r i l 1988 MRI r e p o r t . Thus, s u r g e r y was 
n o t p e r f o r m e d . 
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The c l a i m was c l o s e d w i t h a m e d i c a l l y s t a t i o n a r y d a t e o f May 2, 1988. A 
D e t e r m i n a t i o n Order i s s u e d June 22, 1988. c l a i m a n t was awarded t e m p o r a r y d i s 
a b i l i t y f r o m March 10, 1987 t h r o u g h May 2, 1988, and u n scheduled permanent p a r 
t i a l d i s a b i l i t y o f 25 p e r c e n t . 

The i n s u r e r r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e June 22, 1988 D e t e r m i n a t i o n 
O r d e r , c h a l l e n g i n g t h e award o f temporary d i s a b i l i t y . S p e c i f i c a l l y , t h e i n s u r e r 
r e q u e s t e d t h a t t h e t e m p o r a r y d i s a b i l i t y awarded between March 10, 1987 t h r o u g h 
May 2, 1988 be m o d i f i e d t o r e f l e c t t e mporary d i s a b i l i t y f r o m March 10, 1987 
t h r o u g h August 27, 1987. C l a i m a n t b r o u g h t a c r o s s - r e q u e s t on t h e i s s u e o f 
p e n a l t i e s and a t t o r n e y f e e s f o r v e x a t i o u s a p p e a l . The i s s u e o f permanent d i s 
a b i l i t y was n o t r a i s e d by e i t h e r p a r t y . I n October 1988, R eferee Thye a f f i r m e d 
t h e D e t e r m i n a t i o n Order and assessed a p e n a l t y and a t t o r n e y f e e . T h i s o r d e r was 
n o t a p p e a l e d . 

On September 19, 1988, Dr. B e r k e l e y r e p o r t e d a symptomatic f l a r e - u p o f 
c l a i m a n t ' s low back c o n d i t i o n . A myelogram was p e r f o r m e d i n November 1988, 
d e m o n s t r a t i n g no a b n o r m a l i t i e s a t t h e L4-5 l e v e l . Dr. B e r k e l e y a g a i n r e q u e s t e d 
a u t h o r i z a t i o n f o r s u r g e r y on December 2, 1988. The i n s u r e r a u t h o r i z e d t h e 
s u r g e r y J anuary 26, 1989, b u t d i d n o t b e g i n payment o f t e m p o r a r y d i s a b i l i t y . 

I n November 1988, c l a i m a n t r e q u e s t e d a n o t h e r h e a r i n g , r a i s i n g t h e i s s u e o f 
permanent d i s a b i l i t y . The p a r t i e s proceeded t o h e a r i n g c o n c e r n i n g t h e e x t e n t o f 
permanent d i s a b i l i t y a r i s i n g from t h e June 22, 1988 D e t e r m i n a t i o n Order. The 
h e a r i n g was h e l d on February 1, 1989. The i n s u r e r defended a r g u i n g t h a t i t was 
i n a p p r o p r i a t e t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y because she was n o t medi
c a l l y s t a t i o n a r y . C l a i m a n t contended t h a t she was m e d i c a l l y s t a t i o n a r y . The 
R e f e r e e agreed w i t h t h e i n s u r e r t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and 
d e c l i n e d t o r a t e permanent d i s a b i l i t y . C l a i m a n t t h e n r e q u e s t e d r e c o n s i d e r a t i o n , 
a r g u i n g t h a t i f she were not m e d i c a l l y s t a t i o n a r y , t h e n t h e R e f e r e e s h o u l d admit 
a r e p o r t f r o m Dr. B e r k e l e y ( u n a d m i t t e d E x h i b i t 91) and award t i m e l o s s based on 
t h a t r e p o r t . The R eferee d e n i e d t h e m o t i o n . 

C l a i m a n t was 55 y e a r s o l d a t h e a r i n g . She completed t h e 1 1 t h grade o f 
h i g h s c h o o l , b u t has no GED. Claimant has no documented t r a i n i n g . 

C l a i m a n t has p r i m a r i l y been a ho u s e w i f e . However, she has a l s o worked as 
a coupon s o r t e r , c a s h i e r - c h e c k e r , and j a n i t r e s s . Her j o b a t i n j u r y was as a 
j a n i t r e s s . 

C l a i m a n t cannot r e t u r n t o her j o b a t i n j u r y as a j a n i t r e s s . C l a i m a n t can
n o t l i f t i n excess o f 10 pounds. She has l i m i t a t i o n s r e g a r d i n g l i f t i n g , bend
i n g , t w i s t i n g , w a l k i n g , s t a n d i n g , and s i t t i n g i n excess o r f o r l o n g p e r i o d s . 
C l a i m a n t i s c a p a b l e o f s e d e n t a r y work. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s compensable low back c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on May 
2, 1988. Her c o n d i t i o n remained m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e 
F e b r u a r y 1, 1989 h e a r i n g . 

C l a i m a n t i s n o t p h y s i c a l l y i n c a p a c i t a t e d t o t h e e x t e n t t h a t cannot r e g u 
l a r l y p e r f o r m g a i n f u l and s u i t a b l e employment. 

C l a i m a n t i s n o t f o r e c l o s e d from g a i n f u l employment due t o a c o m b i n a t i o n o f 
m e d i c a l and nonmedical f a c t o r s . 

C l a i m a n t d i d n o t make re a s o n a b l e e f f o r t s t o f i n d work, and a work se a r c h 
w o u ld n o t have been f u t i l e . 
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C l a i m a n t s u f f e r s a 40 p e r c e n t unscheduled permanent d i s a b i l i t y f o r t h e 
l o s s o f e a r n i n g c a p a c i t y due t o her compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 
P r o c e d u r a l p o s t u r e 

A t h e a r i n g , c l a i m a n t a s s e r t e d she was m e d i c a l l y s t a t i o n a r y and r e q u e s t e d 
t o go f o r w a r d on t h e i s s u e o f t h e e x t e n t o f permanent d i s a b i l i t y f r o m t h e June 
22, 1988 D e t e r m i n a t i o n Order. The i n s u r e r r e q u e s t e d t h e h e a r i n g be d e f e r r e d , 
c o n t e n d i n g t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y due t o Dr. B e r k e l e y ' s r e 
q u e s t f o r a u t h o r i z a t i o n o f c l a i m a n t ' s low back s u r g e r y . The i n s u r e r ' s m o t i o n 
was d e n i e d . 

As an u l t i m a t e f i n d i n g o f f a c t , t h e Referee found t h a t : (1) c l a i m a n t ' s 
c o n d i t i o n had worsened i n o r around September 1988; and (2) c l a i m a n t was n o t 
p r e s e n t l y m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , t h e Referee reasoned t h a t r a t i n g 
e x t e n t o f permanent d i s a b i l i t y would be premature. A c c o r d i n g l y , t h e R e f e r e e 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . Claimant t h e n r e q u e s t e d r e c o n s i d e r a 
t i o n , a s s e r t i n g t h a t i f she were n o t m e d i c a l l y s t a t i o n a r y , t h e n she was e n t i t l e d 
t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

We d i s a g r e e w i t h t h e Referee's f i n d i n g s o f f a c t and c o n c l u s i o n s o f law and 
r e v e r s e . 

Res J u d i c a t a 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B e r k e l e y , f o u n d c l a i m a n t ' s low back 
c o n d i t i o n m e d i c a l l y s t a t i o n a r y on May 2, 1988. T h i s d a t e was used t o c l o s e t h e 
c l a i m by D e t e r m i n a t i o n Order d a t e d June 22, 1988. The i n s u r e r r e q u e s t e d a hear 
i n g on t h e award o f t e m p o r a r y d i s a b i l i t y , a l l e g i n g t h a t t h e p e r i o d o f t i m e 
g r a n t e d by t h e D e t e r m i n a t i o n Order was i n c o r r e c t and s h o u l d have r e f l e c t e d a 
p e r i o d o f t i m e f r o m March 10, 1987 t o August 27, 1987. C l a i m a n t c r o s s - a p p e a l e d 
r e q u e s t i n g a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r v e x a t i o u s a p p e a l . The i s s u e 
o f permanent d i s a b i l i t y was n e i t h e r r a i s e d nor l i t i g a t e d . By O p i n i o n and Order 
d a t e d O c t o b e r 2 1 , 1988, Referee Thye a f f i r m e d t h e t e m p o r a r y d i s a b i l i t y d a t e s o f 
March 10, 1987 t h r o u g h May 2, 1988, as per t h e D e t e r m i n a t i o n O rder, and assessed 
a p e n a l t y and r e l a t e d a t t o r n e y f e e . 

T h i s case r a i s e s t h e q u e s t i o n o f whether t h e d o c t r i n e o f " p r e c l u s i o n by 
fo r m e r a d j u d i c a t i o n " 1 g i v e s Referee Thye's O p i n i o n and Order, p r e c l u s i v e e f f e c t . 

The C o u r t i n Drews, summarized i s s u e p r e c l u s i o n : 

" [ I ] i s s u e p r e c l u s i o n . . . p r e c l u d e s f u t u r e l i t i g a t i o n 
on a s u b j e c t i s s u e o n l y i f t h e i s s u e was ' a c t u a l l y 
l i t i g a t e d and d e t e r m i n e d ' i n a s e t t i n g where ' i t s 
d e t e r m i n a t i o n was e s s e n t i a l t o ' t h e f i n a l d e c i s i o n 
r e a c h e d . . . . I s s u e p r e c l u s i o n a p p l i e s t o an i s s u e o f 
e i t h e r f a c t o r law." Drews, supra, s l i p op a t 7. 

1. I n o u r r e c e n t d e c i s i o n s we have used t h e n o m e n c l a t u r e " r e s j u d i c a t a " 
t o r e f e r t o t h i s d o c t r i n e , b u t have adopted t h e n o m e n c l a t u r e " c l a i m p r e c l u s i o n " 
and " i s s u e p r e c l u s i o n " t o r e f e r t o t h e two branches o f t h i s d o c t r i n e . E.g. 
Jimmy M. Campoz, 42 Van N a t t a 903 (1990) and Tana W i l s o n , 40 Van N a t t a 476 
( 1 9 8 8 ) . The Supreme C o u r t has j u s t adopted t h e n o menclature " p r e c l u s i o n by f o r 
mer a d j u d i c a t i o n " t o r e f e r t o t h e d o c t r i n e ; however, i t approves o f t h e use o f 
" c l a i m p r e c l u s i o n " and " i s s u e p r e c l u s i o n " t o r e f e r t o t h e two branches o f t h e 
d o c t r i n e . Drews v. EBI Companies, 310 Or 134, s l i p op a t 5 ( J u l y 1 1 , 1 9 9 0 ) . 
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The C o u r t summarized c l a i m p r e c l u s i o n w i t h a quote f r o m i t s e a r l i e r d e c i s i o n i n 
Rennie v. Freeway T r a n s p o r t , 294 Or 319, (19 8 2 ) : 

" ' [ A ] p l a i n t i f f who has p r o s e c u t e d one a c t i o n 
a g a i n s t a de f e n d a n t t h r o u g h t o a f i n a l judgment * * 
* i s b a r r e d r i . e . . p r e c l u d e d ) * * * fr o m p r o s e c u t i n g 
a n o t h e r a c t i o n a g a i n s t t h e same def e n d a n t where t h e 
c l a i m i n t h e second a c t i o n i s one whic h i s based on 
t h e same f a c t u a l t r a n s a c t i o n t h a t was a t i s s u e i n 
t h e f i r s t , seeks a remedy a d d i t i o n a l o r a l t e r n a t i v e 
t o t h e one sought e a r l i e r , and i s o f such a n a t u r e 
as c o u l d have been j o i n e d i n t h e f i r s t a c t i o n . ' 
Rennie v. Freeway T r a n s p o r t , 294 Or 319, 323, 656 
P2d 919 ( 1 9 8 2 ) . " Drews, supra s l i p op a t 7. 

The Drews C o u r t n o t e d t h a t c l a i m p r e c l u s i o n a p p l i e s e q u a l l y t o d e f e n d a n t s . I t 
emphasized t h a t c l a i m p r e c l u s i o n does n o t r e q u i r e a c t u a l l i t i g a t i o n o f an i s s u e 
o f f a c t o r law, nor does i t r e q u i r e t h a t t h e i s s u e be e s s e n t i a l t o t h e r e s u l t 
r e a c h e d i n t h e fo r m e r a d j u d i c a t i o n ; i t does, however, r e q u i r e t h e o p p o r t u n i t y t o 
l i t i g a t e t h a t i s s u e and a f i n a l d e t e r m i n a t i o n . Drews, su p r a , s l i p op a t 7. The 
C o u r t n o t e d t h a t t h e r e a r e s e v e r a l e x c e p t i o n s t o b o t h c l a i m and i s s u e p r e c l u s i o n 
r u l e s . 

We c o n c l u d e t h a t c l a i m p r e c l u s i o n does n o t a p p l y . A l t h o u g h b o t h t h e tempo
r a r y d i s a b i l i t y c l a i m w h i c h was l i t i g a t e d b e f o r e Referee Thye and t h e permanent 
d i s a b i l i t y c l a i m r a i s e d h e r e i n a r i s e o u t o f t h e same document, a D e t e r m i n a t i o n 
O r d e r , t h e y do n o t a r i s e from t h e same o p e r a t i v e f a c t s . The f a c t s r e l e v a n t t o 
t h e t e m p o r a r y d i s a b i l i t y c l a i m a re q u i t e d i f f e r e n t t h a n t h e f a c t s r e l e v a n t t o t h e 
c l a i m f o r permanent d i s a b i l i t y . 

The c o r r e c t p r i n c i p l e t o be a p p l i e d i s i s s u e p r e c l u s i o n . Thus, o n l y t h o s e 
m a t e r i a l i s s u e s and d e t e r m i n a t i v e f a c t s a c t u a l l y l i t i g a t e d and d e c i d e d b e f o r e 
R e f e r e e Thye have p r e c l u s i v e e f f e c t on t h e c u r r e n t l i t i g a t i o n . I n Referee Thye's 
h e a r i n g , c l a i m a n t ' s p e r i o d o f temporary d i s a b i l i t y was i n i s s u e . The r e s o l u t i o n 
o f t h a t i s s u e c o u l d n o t be d e c i d e d w i t h o u t e s t a b l i s h i n g c l a i m a n t ' s m e d i c a l l y s t a 
t i o n a r y d a t e . The f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on May 2, 1988 
was e s s e n t i a l t o t h a t l i t i g a t i o n . 

A c c o r d i n g l y , as a m a t t e r o f law, c l a i m a n t was m e d i c a l l y s t a t i o n a r y on May 
2, 1988. C l a i m a n t i s p r e c l u d e d from c o n t e n d i n g t h a t she was n o t m e d i c a l l y s t a 
t i o n a r y a t t h a t t i m e . C l a i m a n t i s n o t p r e c l u d e d from b r i n g i n g an a c t i o n on ex
t e n t o f permanent d i s a b i l i t y , as she has n o t y e t had an o p p o r t u n i t y t o l i t i g a t e 
t h i s i s s u e b e f o r e any forum. F u r t h e r m o r e , she has t i m e l y f i l e d a h e a r i n g r e q u e s t 
c o n c e r n i n g t h e permanent d i s a b i l i t y i s s u e . See ORS 65 6 . 2 6 8 ( 6 ) . 

A g g r a v a t i o n c l a i m and e n t i t l e m e n t t o i n t e r i m compensation 

T h i s case comes t o us i n a p e c u l i a r p r o c e d u r a l p o s t u r e . The i n s u r e r 
a t t e m p t e d t o p r e v e n t c l a i m a n t from l i t i g a t i n g e x t e n t o f permanent d i s a b i l i t y by 
c o n t e n d i n g t h a t c l a i m a n t had become m e d i c a l l y n o n s t a t i o n a r y ( i . e . t h a t c l a i m a n t 
had a g g r a v a t e d ) . C l a i m a n t c o u n t e r e d by a r g u i n g t h a t she was m e d i c a l l y s t a t i o n a r y 
and, t h e r e f o r e , t h a t i t was a p p r o p r i a t e t o r a t e permanent d i s a b i l i t y . The 
Re f e r e e agreed w i t h t h e i n s u r e r t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y ( i . e . 
t h a t c l a i m a n t had compensably a g g r a v a t e d ) . C l a i m a n t t h e n r e q u e s t e d r e c o n s i d e r a 
t i o n a r g u i n g t h a t i f she were n o t m e d i c a l l y s t a t i o n a r y ( i . e . had a g g r a v a t e d ) t h e n 
a t t h e v e r y l e a s t she was e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s . On t h e s e 
p e c u l i a r f a c t s , we concl u d e t h a t an a g g r a v a t i o n c l a i m was r a i s e d and l i t i g a t e d 
and i s now p r o p e r l y b e f o r e us. 



1722 P r i s c i l l a M. McKoy, 42 Van N a t t a 1717 (1990) 

C l a i m a n t t e s t i f i e d t h a t her symptoms over t h e course o f her d i s a b i l i t y have 
waxed and waned. However, on September 19, 1988, Dr. B e r k e l e y r e p o r t e d t h a t 
c l a i m a n t was e x p e r i e n c i n g severe symptoms i n her low back, w i t h r a d i a t i n g p a i n t o 
t h e l e f t l e g . I n response he o r d e r e d a myelogram, wh i c h was a c c o m p l i s h e d i n 
November 1988. Based upon h i s i n t e r p r e t a t i o n o f t h e r e s u l t s o f t h e myelogram, 
Dr. B e r k e l e y r e q u e s t e d a u t h o r i z a t i o n f o r low back s u r g e r y a t L4-5. 

Thus, Dr. B e r k e l e y ' s c o n c l u s i o n t h a t s u r g e r y was now r e q u i r e d was due t o 
t h e November 1988 myelogram. Yet, t h e myelogram r e p o r t by r a d i o l o g i s t , Dr. 
Adamson, s t a t e s , " m i l d osseous h y p e r t r o p h y a t f a c e t j o i n t s a t t h e L5-S1 l e v e l 
w i t h o u t o t h e r a b n o r m a l i t y seen." Dr. Adamson made no f i n d i n g s a d d r e s s i n g t h e L4-
5 l e v e l . However, when Dr. B e r k e l e y i n t e r p r e t e d t h e r e p o r t , he f o u n d " d i s c r e t e , 
b u t d e f i n i t e , i n t h e L4-5 r e g i o n , w i t h some a n g u l a t i o n and poor f i l l i n g a t t h e 
n e r v e r o o t a t t h i s l e v e l , s u g g e s t i n g some d i s t o r t i o n due t o t h e f a c e t h y p e r t r o p h y 
and l a t e r a l r e c e s s s t e n o s i s . " As such, we f i n d an i n c o n s i s t e n c y between t h e 
myelogram r e p o r t and Dr. B e r k e l e y ' s i n t e r p r e t a t i o n t h a t we cannot r e s o l v e w i t h o u t 
m e d i c a l e x p e r t i s e . 

F u r t h e r , i n F e b r u a r y 1987 an MRI o f c l a i m a n t ' s lumbar back showed n e g a t i v e 
f i n d i n g s . But a myelogram done i n March 1987 showed, " . . . t h e main l e s i o n was 
o b s e r v e d a t L4-5 on t h e l e f t s i d e w i t h q u i t e severe a n g u l a t i o n and d i s t o r t i o n o f 
t h e n e r v e r o o t due t o t h e l a t e r a l r e c e s s s t e n o s i s and f a c e t h y p e r t r o p h y . " 
Dr. B e r k e l e y r e q u e s t e d a u t h o r i z a t i o n f o r L4-5 s u r g e r y f o r c l a i m a n t i n March 1987. 
L a t e r t h i s r e q u e s t was w i t h d r a w n , as Dr. B e r k e l e y f e l t t r e a t m e n t o f c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n more i m p o r t a n t . 

A g a i n , i n September 1987 t h r o u g h January 1988, Dr. B e r k e l e y s t e a d i l y main
t a i n e d t h e need f o r L4-5 s u r g e r y . However, by May 2, 1988, he c o n c l u d e d s u r g e r y 
was n o t i n d i c a t e d as an MRI r e p o r t e d no a b n o r m a l i t i e s . 

I n l i g h t o f t h e f a c t o f t h e i n c o n s i s t e n c y c o n c e r n i n g t h e l a t e s t myelogram, 
and i n f u r t h e r c o n s i d e r a t i o n o f t h e f a c t Dr. B e r k e l e y has p r e v i o u s l y m a i n t a i n e d 
e q u i v o c a l p o s i t i o n s r e g a r d i n g c l a i m a n t ' s need f o r s u r g e r y , we a r e n o t persuaded 
by Dr. B e r k e l e y ' s i n t e r p r e t a t i o n o f t h e myelogram. T h e r e f o r e , we do n o t r e l y on 
h i s c o n c l u s i o n t h a t c l a i m a n t r e q u i r e d low back s u r g e r y a t t h a t t i m e . 

We a l s o n o t e t h e r e i s no evidence o f a d i m i n i s h m e n t o f c l a i m a n t ' s e a r n i n g 
c a p a c i t y as f i x e d by t h e l a s t award o f compensation. C l a i m a n t ' s l a s t arrangement 
o f c o mpensation was t h e June 1988 D e t e r m i n a t i o n Order w h i c h g r a n t e d h e r 25 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y f o r t h e low back. C l a i m a n t ' s c l o s i n g exam
i n a t i o n f r o m Dr. B e r k e l e y d a t e d May 2, 1988, c o n c l u d e d t h a t L4-5 d e c o m p r e s s i v e 
s u r g e r y was n o t i n d i c a t e d due t o t h e absence o f o b j e c t i v e f i n d i n g s , and t h a t 
f u r t h e r , " s h o u l d c l a i m a n t pursue a more s e d e n t a r y and l i g h t e r j o b , she c o u l d 
c a r r y on w i t h o u t s u r g i c a l i n t e r f e r e n c e . " 

However, by comparison, n e i t h e r Dr. B e r k e l e y ' s c h a r t n o t e o f September 19, 
1988, n o r h i s subsequent r e p o r t s i n d i c a t e t h a t c l a i m a n t ' s symptomatic e x a c e r b a 
t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y , o r f o r t h a t m a t t e r even an i n a b i l 
i t y t o work due t o t h e September 1988 e x a c e r b a t i o n , a l t h o u g h t h e r e c o r d shows 
c l a i m a n t has n o t worked s i n c e t h e s p r i n g o f 1987. Dr. B e r k e l e y i s s i l e n t on t h i s 
p o i n t , and we w i l l n o t assume f a c t s n o t i n e v i d e n c e . 

Based on t h e t o t a l i t y o f e v i d e n c e , we are n o t persuaded t h a t c l a i m a n t has 
s u s t a i n e d e i t h e r a symptomatic e x a c e r b a t i o n o f her low back c o n d i t i o n o r a p a t h o 
l o g i c a l w o r s e n i n g o f her low back c o n d i t i o n . Nor do we f i n d t h a t c l a i m a n t ' s 
e a r n i n g c a p a c i t y was d i m i n i s h e d below t h a t f i x e d a t t h e t i m e o f t h e June 1988 
D e t e r m i n a t i o n Order. We f i n d t h e m e d i c a l r e c o r d and l a y t e s t i m o n y s u p p o r t a 
f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g and t h a t 
she had n o t s u s t a i n e d a compensable a g g r a v a t i o n i n September 1988. 
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A d d i t i o n a l l y , t h e r e i s no m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o 
work due t o t h e September 1988 e x a c e r b a t i o n . We f i n d no b a s i s f o r t h e payment o f 
i n t e r i m compensation. 

P e n a l t i e s and r e l a t e d a t t o r n e y fees 

On a p p e a l , c l a i m a n t r a i s e s f o r t h e f i r s t t i m e t h e i s s u e o f p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s f o r f a i l u r e t o pay i n t e r i m compensation and f o r f a i l u r e t o 
a c c e p t o r deny a c l a i m f o r a g g r a v a t i o n w i t h i n 60 days. When an i s s u e i s n o t 
r a i s e d a t h e a r i n g and t h e r e c o r d i s c l o s e d , t h a t i s s u e w i l l n o t s u b s e q u e n t l y be 
c o n s i d e r e d . M a r v i s v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) ; R i c h a r d C. Centeno, 41 Van 
N a t t a 617 ( 1 9 8 9 ) ; Randy D. Johnson, 39 Van N a t t a 463 ( 1 9 8 7 ) . We have reasoned 
t h a t t o address an i s s u e t h a t was n o t r a i s e d a t h e a r i n g would be f u n d a m e n t a l l y 
u n f a i r . Gunther H. J a c o b i , 41 Van N a t t a 1031 ( 1 9 8 9 ) . We d e c l i n e t o c o n s i d e r 
t h e s e i s s u e s on r e v i e w . 

Permanent T o t a l D i s a b i l i t y 

C l a i m a n t contends t h a t she i s permanently and t o t a l l y d i s a b l e d . We d i s 
a g r e e . 

I n o r d e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must pr o v e 
e i t h e r t h a t : (1) she i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d and t h e r e f o r e p r e c l u d e d 
f r o m g a i n f u l employment; o r (2) her p h y s i c a l i m p a i r m e n t , combined w i t h a number 
o f s o c i a l and v o c a t i o n a l f a c t o r s , e f f e c t i v e l y p r o h i b i t g a i n f u l employment under 
t h e " o d d - l o t " d o c t r i n e . Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699, 701 ( 1 9 8 4 ) ; 
r e v den 298 o r 470 ( 1 9 8 5 ) ; W i l s o n v. Weyerhaeuser, 30 Or app 403 ( 1 9 7 7 ) . 

There i s no ev i d e n c e t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y p h y s i c a l l y 
i n c a p a c i t a t e d . I n J u l y 1987, c l a i m a n t was examined by Western M e d i c a l C onsul
t a n t s . They f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y . They o p i n e d c h r o n i c p a i n i n 
t h e neck and low back a r e a s . They f u r t h e r c o n c l u d e d c l a i m a n t ' s degree o f i m p a i r 
ment t o be m i n i m a l . Dr. B e r k e l e y n o t e d reduced ranges o f m o t i o n i n c l a i m a n t ' s 
lumbar back i n September 1988. He a l s o n o t e d c l a i m a n t ' s c o n t i n u i n g d i s a b l i n g low 
back p a i n . We t a k e i n t o c o n s i d e r a t i o n c l a i m a n t ' s reduced range o f m o t i o n i n her 
lumbar back, as w e l l as her c h r o n i c d i s a b l i n g back p a i n , and f i n d c l a i m a n t ' s 
p h y s i c a l i m p a i r m e n t i s m i n i m a l . 

Dr. B e r k e l e y r e p o r t e d c l a i m a n t was l i m i t e d f r o m s t a n d i n g and s i t t i n g f o r 
e x t e n d e d p e r i o d s o f t i m e . Claimant a l s o t e s t i f i e d as t o l i m i t a t i o n s c o n c e r n i n g 
l i f t i n g , b e n d i n g , w a l k i n g , s t a n d i n g , and s i t t i n g l o n g p e r i o d s . She a l s o t e s t i 
f i e d t o h e r i n a b i l i t y t o l i f t more t h a n a p p r o x i m a t e l y 10 pounds. Dr. B e r k e l e y 
i n d i c a t e d t h a t c l a i m a n t c o u l d n o t r e t u r n t o her p r e v i o u s work as a j a n i t r e s s and 
needed t o seek more s e d e n t a r y o r l i g h t work. We f i n d c l a i m a n t ' s r e s i d u a l f u n c 
t i o n a l c a p a c i t y t o be i n t h e s e d e n t a r y range. 

A c c o r d i n g l y , we concl u d e t h a t c l a i m a n t i s n o t c o m p l e t e l y p h y s i c a l l y d i s 
a b l e d and t o t a l l y p r e c l u d e d from employment on m e d i c a l grounds a l o n e . We, t h e r e 
f o r e , d e t e r m i n e whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d under t h e 
" o d d - l o t d o c t r i n e . " 

The nonmedical f a c t o r s t o be c o n s i d e r e d i n an " o d d - l o t " a n a l y s i s i n c l u d e 
age, e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l 
c o n d i t i o n , as w e l l as t h e c o n d i t i o n s o f t h e l a b o r market. Welch, s u p r a , 70 Or 
App 7 0 1 ; L i v e s a y v. SAIF, 55 Or App 390, 394 ( 1 9 8 1 ) . Because a p p l i c a t i o n o f an 
" o d d - l o t " a n a l y s i s presupposes some c a p a c i t y f o r employment, an i n j u r e d w o r k e r i s 
s t a t u t o r i l y r e q u i r e d t o be w i l l i n g t o work and t o make r e a s o n a b l e e f f o r t s t o f i n d 
work, a l t h o u g h t h e worker need n o t engage i n j o b s e e k i n g a c t i v i t i e s t h a t , i n a l l 
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p r a c t i c a l i t y , w o u l d be f u t i l e . 
( 1 9 8 7 ) ; Welch, s u p r a . 
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ORS 656.206; SAIF v. Simpson, 88 Or App 638, 641 

C l a i m a n t i s 55 y e a r s o l d . She has an 1 1 t h grade e d u c a t i o n . She has no 
a d d i t i o n a l t r a i n i n g . C l a i m a n t ' s work h i s t o r y c o n s i s t s o f employment as a coupon 
s o r t e r , c a s h i e r - c h e c k e r , and j a n i t r e s s . Because o f p h y s i c a l l i m i t a t i o n s , 
c l a i m a n t can no l o n g e r r e t u r n t o her j o b as j a n i t r e s s . C l a i m a n t has n o t worked 
s i n c e t h e s p r i n g o f 1987. Cla i m a n t t e s t i f i e d t h a t she has l o o k e d i n t h e want ads 
f o r j o b s , b u t o t h e r w i s e she has a t t e m p t e d no o t h e r j o b s e a r c h e f f o r t s . C l a i m a n t 
a l s o has n o t been i n v o l v e d i n m e a n i n g f u l v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s . 
C l a i m a n t o f f e r e d no v o c a t i o n a l evidence t h a t she i s unable t o r e g u l a r l y p e r f o r m 
work a t g a i n f u l and s u i t a b l e employment. 

I n l i g h t o f t h e s e f a c t s , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d perma
nent t o t a l d i s a b i l i t y s t a t u s under t h e " o d d - l o t " d o c t r i n e . C o n s e q u e n t l y , she i s 
n o t e n t i t l e d t o an award o f permanent t o t a l d i s a b i l i t y . 

E x t e n t o f permanent d i s a b i l i t y 

I n t h e a l t e r n a t i v e , c l a i m a n t contends t h a t her permanent p a r t i a l d i s a b i l i t y 
award s h o u l d be i n c r e a s e d . 

To p r o v e e n t i t l e m e n t t o unscheduled d i s a b i l i t y , c l a i m a n t must show by a 
preponderance o f t h e e v i d e n c e a permanent l o s s o f e a r n i n g c a p a c i t y . See 
Hutcheson v. Weyerhaeuser. 288 Or 5 1 , 56 (1 9 7 9 ) . The c r i t e r i a f o r r a t i n g t h e 
e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y i s t h e permanent l o s s o f 
e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . To d e t e r m i n e 
c l a i m a n t ' s permanent l o s s o f e a r n i n g c a p a c i t y , we c o n s i d e r her p h y s i c a l i m p a i r 
ment as r e f l e c t e d i n t h e m e d i c a l r e c o r d , t h e t e s t i m o n y a t h e a r i n g , and a l l t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 e t seq. 
We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . See 
H a r w e l l v. A r g o n a u t I n s u r a n c e , 296 Or 505, 510 ( 1 9 8 4 ) ; F r a i i o v. Fred N. Bay News 
Co., 59 Or App 260, 269 ( 1 9 8 2 ) . 

A f t e r c o n s i d e r i n g c l a i m a n t ' s m i n i m a l permanent i m p a i r m e n t and s e d e n t a r y 
r e s i d u a l p h y s i c a l c a p a c i t y a t t r i b u t a b l e t o her compensable i n j u r y , and i n l i g h t 
o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s d e s c r i b e d above, we c o n c l u d e t h a t 
an i n c r e a s e o f 15 p e r c e n t , f o r a t o t a l unscheduled permanent d i s a b i l i t y award o f 
40 p e r c e n t p r o v i d e s a p p r o p r i a t e and adequate compensation f o r c l a i m a n t ' s perma
ne n t l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g from t h e compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 22, 1989, as r e c o n s i d e r e d March 15, 
1989, i s r e v e r s e d . C l a i m a n t ' s r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . The June 22, 
1988 D e t e r m i n a t i o n Order i s m o d i f i e d . I n a d d i t i o n t o t h e 25 p e r c e n t (80 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n Order, c l a i m a n t i s 
awarded 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y , g i v i n g her a 
t o t a l award o f 40 p e r c e n t (128 degrees) unscheduled permanent d i s a b i l i t y f o r a 
low back i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d com
p e n s a t i o n c r e a t e d by t h i s o r d e r , n o t t o exceed $3,000. For s e r v i c e s on Board r e 
vie w c o n c e r n i n g t h e i n s u r e r ' s m o t i o n s t o d i s m i s s , c l a i m a n t ' s a t t o r n e y i s awarded 
an assessed f e e o f $300, p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
CASEY L. HIATT, Claimant 
WCB Case No. 88-18721 

ORDER ON REVIEW 
C o u g h l i n , e t a l . , C l aimant A t t o r n e y s 

Y t u r r i , Rose, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Menashe's o r d e r 
t h a t : ( 1 ) a f f i r m e d t h a t p o r t i o n o f a D e t e r m i n a t i o n Order w h i c h awarded c l a i m a n t 
t e m p o r a r y d i s a b i l i t y f r o m November 2, 1987 t o November 9, 1987; (2) awarded 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y from February 22, 1988 t h r o u g h June 7, 1988; and 
(3) awarded 22 p e r c e n t (70.4 degrees) unscheduled permanent d i s a b i l i t y f o r a 
neck and l e f t s h o u l d e r i n j u r y , whereas a D e t e r m i n a t i o n Order awarded no perma
ne n t d i s a b i l i t y . I n h i s respondent's b r i e f , c l a i m a n t a s s e r t s t h a t t h e i n s u r e r ' s 
c o n t e n t i o n t h a t a C7 f r a c t u r e i s n o t r e l a t e d t o c l a i m a n t ' s compensable i n j u r y i s 
p r e c l u d e d by r e s j u d i c a t a . On r e v i e w , t h e i s s u e s a r e t e m p o r a r y d i s a b i l i t y , r e s 
j u d i c a t a and e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

On May 5, 1987, c l a i m a n t compensably i n j u r e d h i s neck and l e f t s h o u l d e r 
when he was h i t on t h e head by t h e h e e l o f a l o a d e r w h i l e w o r k i n g f o r h i s em
p l o y e r , a l o g g i n g company. He f i r s t sought m e d i c a l t r e a t m e n t f o r t h i s i n j u r y on 
J u l y 27, 1987. X-rays r e v e a l e d a s t r a i g h t e n i n g o f t h e normal l o r d o s i s , e a r l y 
and m i n i m a l s p u r r i n g a n t e r i o r l y a t C5-6 and a f r a c t u r e o f t h e s p i n o u s process o f 
C7. 

On J u l y 28, 1987, c l a i m a n t began t r e a t i n g w i t h Dr. Stephens, o r t h o p e d i s t , 
f o r neck, l e f t s h o u l d e r , back and arm p a i n . 

I n October 1987, t h e O r t h o p a e d i c C o n s u l t a n t s p e r f o r m e d an independent med
i c a l e v a l u a t i o n . 

The c l a i m was c l o s e d on November 2, 1987 by a N o t i c e o f C l o s u r e , awarding 
t e m p o r a r y d i s a b i l i t y f r o m J u l y 28, 1987 t h r o u g h November 2, 1987. C l a i m a n t r e 
q u e s t e d a h e a r i n g on t h e i s s u e s o f premature and improper c l a i m c l o s u r e . 

Dr. Stephens r e l e a s e d c l a i m a n t t o r e t u r n t o work w i t h no r e s t r i c t i o n s on 
November 9, 1987. A f t e r l e a r n i n g t h a t h i s employer had no work a v a i l a b l e , 
c l a i m a n t began w o r k i n g f o r a n o t h e r l o g g i n g company. He worked f o r t h a t employer 
u n t i l a p p r o x i m a t e l y February 18, 1988, when h i s symptoms i n c r e a s e d and p r e v e n t e d 
him f r o m w o r k i n g . He has n o t worked s i n c e t h a t d a t e . 

On F e b r u a r y 22, 1988, c l a i m a n t r e c e i v e d t r e a t m e n t f o r t h e s e i n c r e a s e d 
symptoms f r o m Dr. Fuchs, c h i r o p r a c t o r . Two months l a t e r , Fuchs r e f e r r e d 
c l a i m a n t t o Dr. Kopp, o r t h o p e d i s t . 

I n June 1988, Dr. H e n d r i c k s , M.D., perfor m e d an inde p e n d e n t m e d i c a l e v a l u 
a t i o n . 

On J u l y 15, 1988, t h e i n s u r e r i s s u e d a d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

I n August 1988, Dr. Misko, neurosurgeon, i s s u e d a m e d i c a l r e p o r t a f t e r r e 
v i e w i n g c l a i m a n t ' s m e d i c a l r e p o r t s and x - r a y s . 
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On September 15, 1988, a D e t e r m i n a t i o n Order i s s u e d , s e t t i n g a s i d e t h e 
November 2, 1987 N o t i c e o f C l o s u r e and awarding c l a i m a n t t e m p o r a r y d i s a b i l i t y 
f r o m J u l y 28, 1987 t h r o u g h November 9, 1987. I n l a t e October 1988, c l a i m a n t r e 
q u e s t e d a h e a r i n g on t h e i s s u e s o f a g g r a v a t i o n , t e m p o r a r y d i s a b i l i t y and e x t e n t 
o f permanent d i s a b i l i t y . 

By O p i n i o n and Order d a t e d October 12, 1988, t h e November 2, 1987 N o t i c e 
o f C l o s u r e was a l s o s e t a s i d e . The c l a i m was o r d e r e d t o be reopened and s u b m i t 
t e d t o t h e E v a l u a t i o n D i v i s i o n f o r t h e issuance o f a D e t e r m i n a t i o n Order. 

I n December 1988, t h e O r t h o p a e d i c C o n s u l t a n t s p e r f o r m e d a second i n d e p e n 
dent m e d i c a l e x a m i n a t i o n . 

C l a i m a n t , 27 y e a r s o f age a t h e a r i n g , has a h i g h s c h o o l d i p l o m a . He has 
no documented t r a i n i n g . H i s p a s t o c c u p a t i o n s i n c l u d e f a r m i n g , w e l d i n g and l o g 
g i n g . H i s h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) i s a 2, f o r l o g g i n g . 

The p h y s i c a l c a p a c i t y r e q u i r e d o f c l a i m a n t ' s work a t - i n j u r y was i n t h e 
heavy c a t e g o r y . C l a i m a n t has been r e l e a s e d t o r e t u r n t o m o d i f i e d work w i t h l i m 
i t a t i o n s i n c l u d i n g no heavy l i f t i n g , no r e p e t i t i v e m i l d l i f t i n g and no use o f 
v i b r a t i o n t o o l s . No o f f e r o f work has been made. C l a i m a n t i s p h y s i c a l l y capa
b l e o f p e r f o r m i n g work a c t i v i t i e s between t h e c a t e g o r i e s o f l i g h t and medium. 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y I s s u e s 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law, as s e t f o r t h i n t h e 
" O p i n i o n and C o n c l u s i o n s " p o r t i o n o f t h e o r d e r , w i t h r e s p e c t t o t h e i s s u e s o f 
pr e m a t u r e c l o s u r e and e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y , w i t h t h e f o l 
l o w i n g s u p p l e m e n t a t i o n . 

The September 15, 1988 D e t e r m i n a t i o n Order awardi n g c l a i m a n t t e m p o r a r y 
t o t a l d i s a b i l i t y f r o m J u l y 28, 1987 t h r o u g h November 9, 1987 i s a f f i r m e d . 
T h e r e f o r e , t h e i n s u r e r s h a l l pay c l a i m a n t temporary t o t a l d i s a b i l i t y f o r t h e 
week o f November 2, 1987 t h r o u g h November 9, 1987. 

Res J u d i c a t a - E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The Board a d o p t s t h e Referee's C o n c l u s i o n s o f Law, as s e t f o r t h i n t h e 
" O p i n i o n and C o n c l u s i o n s " p o r t i o n o f t h e o r d e r , w i t h r e s p e c t t o t h e " E x t e n t o f 
Permanent D i s a b i l i t y " i s s u e , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R e f e r e e f o u n d t h a t t h e C7 f r a c t u r e was compensably r e l a t e d t o 
c l a i m a n t ' s 1987 back i n j u r y c l a i m and awarded c l a i m a n t 3 p e r c e n t f o r t h a t 
f r a c t u r e . 

The i n s u r e r argues t h a t t h e Referee e r r e d i n c o n c l u d i n g t h a t c l a i m a n t ' s C7 
sp i n o u s p r o c e s s f r a c t u r e was caused by c l a i m a n t ' s work r e l a t e d i n j u r y and i n 
awa r d i n g permanent p a r t i a l d i s a b i l i t y based upon t h a t f r a c t u r e . 

C l a i m a n t argues t h a t t h e i n s u r e r i s b a r r e d by r e s j u d i c a t a f r o m r a i s i n g 
t h i s i s s u e , c o n t e n d i n g t h a t t h e e a r l i e r Referee's o r d e r n e c e s s a r i l y d e t e r m i n e d 
t h a t t h e C7 f r a c t u r e i s compensably r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . 
I n t h e a l t e r n a t i v e , c l a i m a n t contends t h a t he has met h i s burden o f p r o v i n g t h a t 
t h e C7 f r a c t u r e i s r e l a t e d t o h i s compensable i n j u r y and t h a t t h e R e f e r e e 
c o r r e c t l y c o n s i d e r e d t h i s f r a c t u r e i n d e t e r m i n i n g t h e e x t e n t o f permanent 
d i s a b i l i t y . 
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We agree w i t h c l a i m a n t t h a t t h e i n s u r e r i s b a r r e d f r o m r a i s i n g t h e i s s u e 
o f w h e t h e r t h e C7 f r a c t u r e i s r e l a t e d t o t h e compensable i n j u r y . However, t h e 
c o r r e c t t h e o r y upon wh i c h t o base t h e bar i s i s s u e p r e c l u s i o n . 

I n Drews v. EBI Companies, 310 Or 134 ( J u l y 1 1 , 1990), t h e C o u r t r e 
i t e r a t e d t h e concept o f i s s u e p r e c l u s i o n . I s s u e p r e c l u s i o n : 

" . . . p r e c l u d e s f u t u r e l i t i g a t i o n on a s u b j e c t 
i s s u e o n l y i f t h e i s s u e was ' a c t u a l l y l i t i g a t e d and 
de t e r m i n e d ' i n a s e t t i n g where ' i t s d e t e r m i n a t i o n 
was e s s e n t i a l t o ' t h e f i n a l d e c i s i o n reached." 
N o r t h Clackamas School D i s t . v. White, 305 Or 48, 
53, m o d i f i e d 305 Or 468 (19 8 8 ) . 

Here, on October 12, 1988, an e a r l i e r Referee fo u n d t h a t x - r a y s t a k e n on 
J u l y 27, 1987 r e v e a l e d a f r a c t u r e o f t h e C7 spinous p r o c e s s and c o n c l u d e d t h a t 
c l a i m a n t ' s c l a i m had been i m p r o p e r l y c l o s e d because t h e r e was "e v i d e n c e o f a C7 
f r a c t u r e w h i c h would i n d i c a t e permanent d i s a b i l i t y . " (Ex. 3 8 ) . C onsequently, 
a f t e r n o t i n g t h a t , a t t h e t i m e , t h e i n s u r e r c o u l d n o t c l o s e a c l a i m w i t h a 
N o t i c e o f C l o s u r e where t h e r e was permanent d i s a b i l i t y , and n o t i n g t h a t t h e r e 
was e v i d e n c e o f permanent d i s a b i l i t y based on t h e C7 f r a c t u r e , t h e e a r l i e r 
R e f e r e e c o n c l u d e d t h a t t h e c l a i m was i m p r o p e r l y c l o s e d and o r d e r e d t h e c l a i m r e 
opened f o r t h e is s u a n c e o f a D e t e r m i n a t i o n Order. 

We f i n d t h a t t h e i s s u e o f whether t h e C7 f r a c t u r e was r e l a t e d t o 
c l a i m a n t ' s compensable back i n j u r y was e s s e n t i a l t o t h e f i n a l d e c i s i o n reached. 
T h e r e f o r e , we co n c l u d e t h a t t h e i n s u r e r i s b a r r e d from r a i s i n g t h i s same i s s u e 
on Board r e v i e w . 

ORDER 

The Referee's o r d e r d a t e d February 23, 1989, as r e p u b l i s h e d A p r i l 24, 
1989, i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , c o n c e r n i n g t h e i s s u e s o f tem
p o r a r y d i s a b i l i t y compensation and e x t e n t o f unscheduled permanent d i s a b i l i t y , 
c l a i m a n t ' s a t t o r n e y i s awarded a rea s o n a b l e assessed f e e o f $1,000, p a y a b l e by 
t h e i n s u r e r . 

August 3, 1990 C i t e as 42 Van N a t t a 1727 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RAMI M. SHUREH, Claimant 
WCB Case No. 89-00381 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t : ( 1 ) f o u n d t h e 
i n s u r e r had no a u t h o r i t y t o compel c l a i m a n t ' s a t t e n d a n c e a t an ind e p e n d e n t medi
c a l e x a m i n a t i o n ; (2) s e t a s i d e t h e D i r e c t o r ' s o r d e r suspending c l a i m a n t ' s work
e r s ' compensation b e n e f i t s f o r f a i l i n g t o a t t e n d a sch e d u l e d i n d e p e n d e n t m e d i c a l 
e x a m i n a t i o n ; and (3) assessed p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r a l l e g e d 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g f o r s e e k i n g t h e D i r e c t o r ' s s u s p e n s i o n o r d e r . On 
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r e v i e w , t h e i s s u e s a r e whether c l a i m a n t was r e q u i r e d t o a t t e n d an in d e p e n d e n t 
m e d i c a l e x a m i n a t i o n , t h e p r o p r i e t y o f t h e D i r e c t o r ' s o r d e r , and p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as supplemented below. 

C l a i m a n t a t t e n d e d an independent m e d i c a l e x a m i n a t i o n on A p r i l 8, 1987 w i t h 
t h e Western M e d i c a l C o n s u l t a n t s . The e x a m i n a t i o n was conducted by a p a n e l con
s i s t i n g o f Dr. Hogsdon and Dr. Ferguson. Dr. Hogsdon, an o t o l a r y n g o l o g i s t , 
examined c l a i m a n t ' s i n n e r e ar c o n d i t i o n . Dr. Ferguson examined c l a i m a n t ' s back 
c o n d i t i o n . Both e x a m i n a t i o n s were conducted on t h e same day and were sequen
t i a l , b u t were h e l d i n d i f f e r e n t l o c a t i o n s due t o t h e need f o r s p e c i a l i z e d 
equipment. 

C l a i m a n t was examined by h i s t r e a t i n g p h y s i c i a n , Dr. M i r k a , on F e b r u a r y 
18, 1988, upon t h e r e q u e s t o f t h e i n s u r e r . 

An i n d e p e n d e n t m e d i c a l e x a m i n a t i o n was conducted by Dr. Duncan on F e b r u a r y 
19, 1988. 

Dr. M i r k a recommended t o t h e i n s u r e r o u t s i d e m e d i c a l a n a l y s i s o f 
c l a i m a n t ' s i n n e r e a r c o n d i t i o n . The p h y s i c i a n s he recommended a l l r e s i d e d o u t 
s i d e t h e s t a t e o f Oregon. The c l o s e s t p h y s i c i a n was Dr. Mangham i n S e a t t l e , 
Washington. 

On Ja n u a r y 16, 1989, t h e i n s u r e r scheduled c l a i m a n t t o a t t e n d an i n d e p e n 
dent m e d i c a l e x a m i n a t i o n w i t h Dr. Mangham i n S e a t t l e , Washington. C l a i m a n t d i d 
n o t a t t e n d . 

On Ja n u a r y 17, 1989, t h e i n s u r e r r e q u e s t e d t h e D i r e c t o r ' s c o n s e n t t o sus
pend c l a i m a n t ' s w o r k e r s ' compensation b e n e f i t s f o r f a i l u r e t o a t t e n d t h e sched
u l e d J a n u a r y 16, 1989 independent m e d i c a l e x a m i n a t i o n . On F e b r u a r y 15, 1989, 
t h e D i r e c t o r i s s u e d a suspension o r d e r . 

ULTIMATE FINDINGS OF FACT 

At t h e t i m e c l a i m a n t was scheduled f o r t h e January 16, 1989 in d e p e n d e n t 
m e d i c a l e x a m i n a t i o n w i t h Dr. Mangham, he had had two independent m e d i c a l exami
n a t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h e i n s u r e r had exceeded t h e s t a t u t o r y l i m i t o f t h r e e 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n s , and t h u s , had no a u t h o r i t y t o compel 
c l a i m a n t ' s a t t e n d a n c e a t t h e scheduled independent m e d i c a l e x a m i n a t i o n on 
Janu a r y 16, 1989 i n S e a t t l e , Washington. The suspension o r d e r was s e t a s i d e , 
and t h e i n s u r e r o r d e r e d t o r e i m b u r s e c l a i m a n t f o r any suspended b e n e f i t s due 
fr o m t h e d a t e o f s u s p e n s i o n . We d i s a g r e e . 

The i n s u r e r i s e n t i t l e d t o t h r e e independent m e d i c a l e x a m i n a t i o n s b e f o r e 
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D i r e c t o r n o t i f i c a t i o n and a u t h o r i z a t i o n i s r e q u i r e d . Former ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) 
p r o v i d e s : 

"Any w o r k e r e n t i t l e d t o r e c e i v e compensation under ORS 
656.001 t o 656.794 i s r e q u i r e d , i f r e q u e s t e d by t h e 
d i r e c t o r , t h e i n s u r e r , o r s e l f - i n s u r e d employer, t o sub
m i t t o a m e d i c a l e x a m i n a t i o n a t a t i m e and p l a c e and 
f r o m t i m e t o t i m e a t a p l a c e r e a s o n a b l y c o n v e n i e n t f o r 
t h e w o r k e r and as may be p r o v i d e d by t h e r u l e s o f t h e 
d i r e c t o r . However, no more t h a t t h r e e e x a m i n a t i o n s may 
be r e q u e s t e d e x c e p t a f t e r n o t i f i c a t i o n t o and a u t h o r i z a 
t i o n by t h e d i r e c t o r . I f t h e worker r e f u s e s t o s u b m i t 
t o any such e x a m i n a t i o n , o r o b s t r u c t s t h e same, t h e 
r i g h t s o f t h e worker t o compensation s h a l l be suspended 
w i t h t h e consent o f t h e d i r e c t o r u n t i l t h e e x a m i n a t i o n 
has t a k e n p l a c e , and no compensation s h a l l be p a y a b l e 
d u r i n g o r f o r account o f such p e r i o d . " 

We f i n d t h a t a t t h e t i m e t h e i n s u r e r had s c h e d u l e d c l a i m a n t f o r h i s i n d e 
pendent m e d i c a l e x a m i n a t i o n w i t h Dr. Mangham i n S e a t t l e , c l a i m a n t had had o n l y 
two i n d e p e n d e n t m e d i c a l e x a m i n a t i o n s . 

Upon r e q u e s t o f t h e i n s u r e r , t h e f i r s t e x a m i n a t i o n was w i t h t h e Western 
M e d i c a l C o n s u l t a n t s on A p r i l 8, 1987. The purpose o f t h e e x a m i n a t i o n was t o 
p r o v i d e an independent m e d i c a l assessment o f c l a i m a n t ' s e a r c o n d i t i o n and back 
c o n d i t i o n . Because o f t h e m e d i c a l c o m p l e x i t y o f t h e c o n d i t i o n s t o be examined, 
a p a n e l , c o n s i s t i n g o f two a p p r o p r i a t e m e d i c a l s p e c i a l i t i e s , c o n d u c t e d t h e 
e x a m i n a t i o n . A d d i t i o n a l l y , due t o t h e need t o u t i l i z e s p e c i a l equipment, t h e 
i n n e r e a r e x a m i n a t i o n was h e l d i n Dr. Hogsdon's o f f i c e . A l t h o u g h t h e two exami
n a t i o n s were conducted i n d i f f e r e n t l o c a t i o n s and a t d i f f e r e n t t i m e s , t h e y were 
h e l d on t h e same day, i n s e q u e n t i a l c h r o n o l o g i c a l o r d e r , f o r t h e same c l a i m , and 
c a r r i e d o u t under t h e a u s p i c e s o f t h e Western M e d i c a l C o n s u l t a n t s . Under t h e s e 
f a c t s , we f i n d t h e r e was one m u l t i - d i s c i p l i n e i ndependent m e d i c a l e x a m i n a t i o n 
c o n d u c t e d on A p r i l 8, 1987. 

C l a i m a n t was a l s o scheduled by t h e i n s u r e r f o r a F e b r u a r y 18, 1988 exami
n a t i o n w i t h h i s t r e a t i n g p h y s i c i a n , Dr. M i r k a . The r e c o r d r e f l e c t s t h a t a t t h e 
t i m e o f t h e s c h e d u l e d e x a m i n a t i o n , c l a i m a n t had e s t a b l i s h e d a d o c t o r - p a t i e n t 
r e l a t i o n s h i p w i t h Dr. M i r k a . There i s no evidence t h a t , a t t h e t i m e o f t h e 
s c h e d u l e d e x a m i n a t i o n , t h i s r e l a t i o n s h i p had been t e r m i n a t e d . F u r t h e r m o r e , 
p r i o r t o t h i s s c h e d u l e d e x a m i n a t i o n , c l a i m a n t had missed two o t h e r r e g u l a r l y 
s c h e d u l e d a p p o i n t m e n t s w i t h Dr. M i r k a . C l a i m a n t has a d u t y t o m i t i g a t e damages. 
T h e r e f o r e , i t was n o t improper f o r t h e i n s u r e r t o r e q u i r e c l a i m a n t t o see h i s 
t r e a t i n g p h y s i c i a n i n o r d e r t o a s c e r t a i n t h e s t a t u s o f c l a i m a n t ' s c u r r e n t i n n e r 
e a r c o n d i t i o n . ORS 656.325(4). For t h e s e reasons, we d e c l i n e t o c h a r a c t e r i z e 
t h e F e b r u a r y 18, 1988 e x a m i n a t i o n w i t h Dr. M i r k a as an i n d e p e n d e n t m e d i c a l exam
i n a t i o n . 

C l a i m a n t ' s second independent m e d i c a l e x a m i n a t i o n was on F e b r u a r y 19, 1988 
w i t h Dr. Duncan f o r h i s back c o n d i t i o n . Thus, we f i n d c l a i m a n t has had two i n 
dependent m e d i c a l e x a m i n a t i o n s . A c c o r d i n g l y , t h e i n s u r e r was e n t i t l e d t o a 
t h i r d i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . Former ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) . 

T u r n i n g t o t h e s e l e c t i o n o f S e a t t l e , Washington as t h e l o c a t i o n f o r t h e 
s c h e d u l e d January 16, 1989 independent m e d i c a l e x a m i n a t i o n , we f i n d t h e a c t i o n s 
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o f t h e i n s u r e r t o be r e a s o n a b l e . We n o t e c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
M i r k a , recommended t o t h e i n s u r e r t h a t i t o b t a i n e x p e r t m e d i c a l a n a l y s i s o f 
c l a i m a n t ' s i n n e r e a r c o n d i t i o n . I n t h a t r e g a r d , he p r o v i d e d a s h o r t l i s t o f 
p h y s i c i a n s q u a l i f i e d and equipped t o e v a l u a t e t h i s complex m e d i c a l c o n d i t i o n . 
I n r e s p o n s e , t h e i n s u r e r chose t h e p h y s i c i a n g e o g r a p h i c a l l y c l o s e s t t o c l a i m a n t . 
A l l a rrangements i n c l u d i n g t r a v e l and accommodations were made as r e q u i r e d . 
ORS 6 5 6 . 3 2 5 ( 1 ) ( b ) ; OAR 436-10-100. Thus, t h e m e d i c a l r e c o r d and l a y t e s t i m o n y 
p e r s u a s i v e l y shows t h a t t h e s c h e d u l i n g o f t h e independent m e d i c a l e x a m i n a t i o n 
was r e a s o n a b l e . C l a i m a n t o f f e r e d no v a l i d reason f o r n o t a t t e n d i n g . 

We t h e r e f o r e f i n d t h a t t h e i n s u r e r had a u t h o r i t y f o r r e q u e s t i n g a suspen
s i o n o r d e r f r o m t h e D i r e c t o r . Former OAR 436-60-090. We f u r t h e r f i n d t h a t a t 
t h e t i m e t h e Compliance S e c t i o n made i t s d e c i s i o n , i t had t h e b e n e f i t o f a com
p l e t e r e c o r d , i n c l u d i n g argument from b o t h t h e i n s u r e r and c l a i m a n t . A c c o r d 
i n g l y , we f i n d i s s u a n c e o f t h e suspension o r d e r was r e a s o n a b l e and a p p r o p r i a t e 
under t h e c i r c u m s t a n c e s o f t h i s case. The D i r e c t o r ' s s u s p e n s i o n o r d e r w i l l be 
r e i n s t a t e d . 

P e n a l t i e s and r e l a t e d a t t o r n e y f e e s 

The R e f e r e e f o u n d t h e i n s u r e r had a c t e d u n r e a s o n a b l y i n p r o c e s s i n g t h i s 
c l a i m by c a u s i n g a suspen s i o n o r d e r t o i s s u e . I n l i g h t o f o u r c o n c l u s i o n s 
above, we d i s a g r e e . 

We f i n d t h e i n s u r e r has a c t e d r e a s o n a b l y t h r o u g h o u t and f o l l o w e d t h e 
s t a t u t o r y r e q u i s i t e s as w e l l as t h e a d m i n i s t r a t i v e p r o c e d u r e s i n s c h e d u l i n g t h e 
January 16, 1989 independent m e d i c a l e x a m i n a t i o n , and i n s e e k i n g an o r d e r sus
p e n d i n g b e n e f i t s f r o m t h e D i r e c t o r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1989, as r e c o n s i d e r e d May 1, 1989, i s 
r e v e r s e d i n i t s e n t i r e t y . C l a i m a n t i s d i r e c t e d t o a t t e n d an in d e p e n d e n t m e d i c a l 
e x a m i n a t i o n as r e q u e s t e d by t h e i n s u r e r i n accordance w i t h law. The D i r e c t o r ' s 
o r d e r s u s p e n d i n g c l a i m a n t ' s compensation i s r e i n s t a t e d and u p h e l d . C l a i m a n t ' s 
award o f a p e n a l t y f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g i s r e v e r s e d . C l a i m a n t ' s 
a t t o r n e y f e e award f o r u n reasonable r e s i s t a n c e t o t h e payment o f compensation o f 
$300 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK E. FULLER, Claimant 
WCB Case No. 87-12878 

ORDER ON REVIEW 
B r i a n R. Whitehead, Claimant A t t o r n e y 

David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Garaventa's o r d e r 
t h a t : (1) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s 
low back c o n d i t i o n ; (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t , and i t s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t i n excess o f t h e M e d i c a l 
D i r e c t o r ' s g u i d e l i n e s ; and (3) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded 
c l a i m a n t 10 p e r c e n t (32 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
t h e low back. We a f f i r m on t h e a g g r a v a t i o n and e x t e n t i s s u e s and r e v e r s e w i t h 
r e g a r d t o t h e d e n i a l o f f u r t h e r c h i r o p r a c t i c c a r e . 

ISSUES 

1. A g g r a v a t i o n . 

2. C h i r o p r a c t i c Treatment. 

3. E x t e n t o f Permanent P a r t i a l D i s a b i l i t y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

The i n s u r e r ' s December 3, 1987 d e n i a l l e t t e r s t a t e d i n p a r t : 

" I n a d d i t i o n , i t does n o t appear t h a t t h e c h i r o p r a c t i c 
c a r e now b e i n g r e n d e r e d t o you i s r e a s o n a b l e o r ne c e s s a r y 
as r e l a t e d t o t h i s i n d u s t r i a l i n j u r y c l a i m . ***. Due 
t o t h e above, *** we must r e s p e c t f u l l y d e c l i n e t h e pay
ment o f f u r t h e r c h i r o p r a c t i c c a r e as i t appears t o be 
u n r e l a t e d t o t h i s i n d u s t r i a l i n j u r y . " 

The i n s u r e r ' s d e n i a l l e t t e r d a t e d December 4, 1987 s t a t e d i n p a r t : 

" I n a d d i t i o n , t h e c o n c l u s i o n o f b o t h examiners i s t h a t 
no f u r t h e r m e d i c a l t r e a t m e n t i s necessary o r r e a s o n a b l e 
on a c u r a t i v e b a s i s . Any f u r t h e r c h i r o p r a c t i c c a r e w o u l d 
be on a p a l l i a t i v e b a s i s o n l y . Please be a d v i s e d t h a t 
such c a r e s h o u l d be l i m i t e d t o two t i m e s p e r month u n l e s s 
t h e t r e a t i n g d o c t o r cares t o submit a r e p o r t w h i c h w i l l 
j u s t i f y t h e need f o r t r e a t m e n t i n excess o f t h i s t r e a t 
ment f r e q u e n c y . By copy o f t h i s d e n i a l l e t t e r t o Kent 
J. W i l s o n , I am l e t t i n g him know o f our p o s i t i o n i n 
r e g a r d s t o t r e a t m e n t f r e q u e n c y . " 

As o f December 3, 1987, t h e r e was an o u t s t a n d i n g b i l l f o r t r e a t m e n t f r o m 
Dr. U t t e r i n t h e amount o f $233.30. No o t h e r c h i r o p r a c t i c s e r v i c e s remained un
p a i d as o f t h a t d a t e . 
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CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

C l a i m a n t contends t h a t h i s c o n d i t i o n worsened subsequent t o t h e August 13, 
1987 D e t e r m i n a t i o n Order; and, t h e r e f o r e , t h a t he i s e n t i t l e d t o a d d i t i o n a l com
p e n s a t i o n f o r a g g r a v a t i o n o f h i s compensable c o n d i t i o n . ORS 656.273. I t i s un
c l e a r w h e t h e r c l a i m a n t a s s e r t s a p a t h o l o g i c a l w o r s e n i n g o r a symptomatic worsen
i n g o f h i s c o n d i t i o n . For purposes o f e s t a b l i s h i n g a compensable a g g r a v a t i o n , 
"worsened c o n d i t i o n s " may t a k e t h e form o f e i t h e r a w o r s e n i n g o f t h e u n d e r l y i n g 
c o n d i t i o n o r a symptomatic wo r s e n i n g . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) . I f a 
w o r s e n i n g i n v o l v e s a symptomatic e x a c e r b a t i o n , and i f t h e p r i o r award contem
p l a t e d symptomatic e x a c e r b a t i o n s , t h e n c l a i m a n t must a l s o p r o v e t h a t h i s i n 
c r e a s e d symptoms l a s t e d l o n g e r o r were g r e a t e r i n degree t h a n was a n t i c i p a t e d 
and t h a t , as a r e s u l t , he s u f f e r e d a d i m i n i s h e d e a r n i n g c a p a c i t y ; o r t h a t h i s 
worsened c o n d i t i o n r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r i n 
p a t i e n t h o s p i t a l i z a t i o n . Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 
( 1 9 8 8 ) ; Edward D. Lucas, 41 Van N a t t a 2272 (1989). 

Here, Dr. W i l s o n t o o k c l a i m a n t o f f work f o r more t h a n 14 days. I f 
c l a i m a n t was, i n f a c t , u n a b l e t o work, and i f t h a t d i s a b i l i t y r e s u l t e d f r o m a 
symptomatic w o r s e n i n g o f c l a i m a n t ' s compensable c o n d i t i o n , t h e n c l a i m a n t would 
be e n t i t l e d t o a r e o p e n i n g o f h i s c l a i m f o r a g g r a v a t i o n . The Re f e r e e c o n c l u d e d , 
however, t h a t c l a i m a n t d i d n o t e s t a b l i s h "worsened c o n d i t i o n s " a f t e r t h e August 
13, 1987 D e t e r m i n a t i o n Order. We agree. See P e r r y v. SAIF, 307 Or 654 (1989) 
( w o r s e n i n g i s a f a c t u a l q u e s t i o n ) . We adopt t h e Referee's d i s c u s s i o n o f t h i s 
i s s u e w h e r e i n she fo u n d Dr. U t t e r ' s o p i n i o n more p e r s u a s i v e t h a n t h a t o f Dr. 
W i l s o n . 

We n o t e f u r t h e r t h a t c l a i m a n t ' s t e s t i m o n y may i t s e l f be s u f f i c i e n t t o 
e s t a b l i s h a compensable w o r s e n i n g . See G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . 
However, such t e s t i m o n y must be r e l i a b l e and c r e d i b l e . The Re f e r e e f o u n d i n 
t h i s r e g a r d t h a t c l a i m a n t ' s t e s t i m o n y was vague, u n r e s p o n s i v e and i n c o n s i s t e n t . 
We agree. We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a com
pe n s a b l e c l a i m f o r a g g r a v a t i o n . 

D e n i a l o f C h i r o p r a c t i c Treatment 

The i n s u r e r i s s u e d two d e n i a l s o f c h i r o p r a c t i c c a r e . The f i r s t d e n i a l , 
d a t e d December 3, 1987, d e n i e d " f u r t h e r " c h i r o p r a c t i c c a r e on t h e bases t h a t i t 
was n e i t h e r r e a s o n a b l e and necessary nor c a u s a l l y r e l a t e d t o t h e compensable 
c l a i m . C l a i m a n t a r g u e s , i n p a r t , t h a t t h e d e n i a l i s i m p e r m i s s i b l y o v e r b r o a d i n 
t h a t i t d e n i e s f u t u r e m e d i c a l t r e a t m e n t . I n t h i s r e g a r d , a d e n i a l o f a l l f u t u r e 
m e d i c a l t r e a t m e n t c o n t r a v e n e s t h e p r o v i s i o n s o f ORS 656.245. E v a n i t e F i b e r 
C o r p o r a t i o n v. S t r i p l i n , 99 Or App 353 (1 9 8 9 ) ; Robert M. B r y a n t , 41 Van N a t t a 
324 ( 1 9 8 9 ) . 

We a r e n o t persuaded by t h e i n s u r e r ' s argument t h a t , p r o p e r l y c o n s t r u e d , 
i t s d e n i a l i s o t h e r t h a n a d e n i a l o f f u t u r e m e d i c a l s e r v i c e s . The o n l y e v i d e n c e 
o f any u n p a i d b i l l s as o f December 3, 1987, i s a b i l l f o r s e r v i c e s by Dr. U t t e r 
i n t h e amount o f $233.30. The i n s u r e r conceded a t h e a r i n g t h a t t h i s b i l l was 
n o t c o n t e s t e d . C o n s e q u e n t l y , we conclude t h a t no o t h e r c h i r o p r a c t i c s e r v i c e s 
remained u n p a i d as o f t h a t d a t e . Under t h e c i r c u m s t a n c e s , we a r e u n a b l e t o con
s t r u e t h e December 3, 1987 d e n i a l as a n y t h i n g o t h e r t h a n an i m p e r m i s s i b l e d e n i a l 
o f f u t u r e m e d i c a l s e r v i c e s . 

On December 4, 1987, t h e day f o l l o w i n g i t s f i r s t d e n i a l , t h e i n s u r e r 
i s s u e d a second d e n i a l l e t t e r . I n p a r t , t h i s l e t t e r d e n i e d f u r t h e r c h i r o p r a c t i c 
c a r e i n excess o f t h e M e d i c a l D i r e c t o r ' s g u i d e l i n e s o f two t r e a t m e n t s p e r month. 
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OAR 436-10- 0 4 0 ( 2 ) . T h i s d e n i a l can a l s o o n l y be re a d as d e n i a l o f f u t u r e medi
c a l b e n e f i t s . A c c o r d i n g l y , t h e d e n i a l must be s e t a s i d e as p r o s p e c t i v e . 
S t r i p l i n , s u p r a ; B r y a n t , supra. 

E x t e n t o f Permanent D i s a b i l i t y 

We adopt t h e Referee's o p i n i o n on t h i s i s s u e . 

ORDER 

The Referee's o r d e r , d a t e d March 10, 1988, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e i n s u r e r ' s 
December 3 and 4, 1987 d e n i a l s , i n s o f a r as t h e y d e n i e d f u r t h e r c h i r o p r a c t i c 
c a r e , i s r e v e r s e d . The i n s u r e r ' s December 3 and 4, 1987 d e n i a l s , i n s o f a r as 
t h e y d e n i e d f u r t h e r c h i r o p r a c t i c t r e a t m e n t , a r e s e t a s i d e . The re m a i n d e r o f t h e 
Re f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f 
$900 f o r h i s s e r v i c e s a t h e a r i n g and on Board r e v i e w r e g a r d i n g t h e c h i r o p r a c t i c 
d e n i a l s i s s u e . 

August 7, 1990 C i t e as 42 Van N a t t a 1733 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROY I . CANNON, Claimant 

WCB Case Nos. 88-14294 & 88-05361 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Neal's o r d e r w h i c h : 
(1) u p h e l d CIGNA's d e n i a l s , on b e h a l f o f Babcock and W i l c o x C o n s t r u c t i o n Co., o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a s b e s t o s i s and c h r o n i c o b s t r u c t i v e 
pulmonary d i s e a s e (COPD) c o n d i t i o n s ; and (2) u p h e l d CNA's d e n i a l s , on b e h a l f o f 
Combustion E n g i n e e r i n g , o f t h e same c o n d i t i o n s . I n a d d i t i o n , c l a i m a n t moves 
t h a t we supplement t h e r e c o r d w i t h a d d i t i o n a l e v i d e n c e . We t r e a t t h i s r e q u e s t 
as a m o t i o n t o remand. On r e v i e w , t h e i s s u e s a r e , remand, c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . We deny t h e m o t i o n , r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t worked as a we l d e r and b o i l e r m a k e r f r o m t h e age o f 16. From 1950 
u n t i l 1966 he c o n s t r u c t e d and r e p a i r e d s h i p s . D u r i n g t h i s p e r i o d he was exposed 
t o a s b e s t o s . 

F o l l o w i n g 1966, he worked as a b o i l e r m a k e r i n m i l l s . He was exposed t o a 
lo w e r amount o f asbestos d u r i n g t h i s span. 

C l a i m a n t r e p a i r e d an o l d b o i l e r f o r Babcock and W i l c o x f r o m September 22, 
1987 t h r o u g h October 7, 1987. D u r i n g t h i s i n t e r v a l c l a i m a n t was exposed t o 
a s b e s t o s . 

On October 26, 1987, c l a i m a n t c l e a n e d f o r Combustion E n g i n e e r i n g . He was 
n o t exposed t o as b e s t o s . 
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C l a i m a n t smoked c i g a r e t t e s f o r 25 y e a r s . He q u i t smoking i n 1972. 
C l a i m a n t f i r s t n o t i c e d a s h o r t n e s s o f b r e a t h i n 1985; s u b s e q u e n t l y , h i s symptoms 
worsened. 

On March 1, 1988, CIGNA i s s u e d i t s d e n i a l o f c l a i m a n t ' s a s b e s t o s i s and 
l u n g c o n d i t i o n , r e a s o n i n g t h a t n e i t h e r was c a u s a l l y connected t o c l a i m a n t ' s 
employment w i t h Babcock and W i l c o x . 

C l a i m a n t f i l e d a c l a i m w i t h Combustion E n g i n e e r i n g i n June 1988. Combus
t i o n E n g i n e e r i n g d e n i e d c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s l u n g 
c o n d i t i o n a t h e a r i n g , r e a s o n i n g t h a t c l a i m a n t d i d n o t have a compensable occupa
t i o n a l d i s e a s e , and t h a t even i f he d i d , i t was n o t r e s p o n s i b l e s i n c e c l a i m a n t ' s 
l a s t e x posure t o a s b e s t o s o c c u r r e d w h i l e he was w o r k i n g f o r a n o t h e r employer. 

C l a i m a n t s u f f e r s f r o m an e a r l y form o f a s b e s t o s i s r e q u i r i n g p e r i o d i c medi
c a l m o n i t o r i n g . 

C l a i m a n t r e t i r e d on J u l y 1, 1988. 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y M a t t e r s 

On r e v i e w , c l a i m a n t moves t o supplement t h e r e c o r d w i t h documents t h a t 
show c l a i m a n t f i l e d a c l a i m f o r exposure t o asbestos f i b e r s i n Washington and 
t h a t t h e c l a i m was d e n i e d . We t r e a t t h i s m o t i o n as a r e q u e s t f o r remand. 

The Board may remand a case f o r t h e r e c e i p t o f a d d i t i o n a l e v i d e n c e i f i t 
d e t e r m i n e s t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f 
f i c i e n t l y d e v e l o p e d . ORS 656.295(5). To m e r i t remand f o r c o n s i d e r a t i o n o f 
a d d i t i o n a l e v i d e n c e i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was 
n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Kienow's Food 
S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; P e l f i n a P. Lopez, 37 Van N a t t a 164, 170 
( 1 9 8 5 ) . 

We f i n d t h e r e c o r d has been a d e q u a t e l y developed. Moreover, t h e documents 
o f f e r e d have no r e l e v a n c e t o t h e d e t e r m i n a t i o n o f t h e i s s u e s p r e s e n t e d because 
t h e r e has been no c o n t e n t i o n t h a t c l a i m a n t ' s work exposure w h i l e i n Washington 
e i t h e r caused o r c o n t r i b u t e d t o a w orsening o f h i s a s b e s t o s i s c o n d i t i o n . There
f o r e , t h e r e q u e s t f o r remand i s d e n i e d . 

A s b e s t o s i s C o n d i t i o n 

C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , c l a i m a n t has t h e b u rden 
o f p r o v i n g t h a t h i s employment as a w e l d e r o r b o i l e r m a k e r was t h e m a j o r con
t r i b u t i n g cause o f t h e o n s e t o r a p a t h o l o g i c a l w o r s e n i n g o f a c o n d i t i o n w h i c h 
r e q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y . See f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) ; 656.804; former 656.005(8); D e t h l e f s v. H y s t e r Co., 295 Or 298 
310 ( 1 9 8 3 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . Inasmuch as c l a i m a n t 
has been exposed t o a s bestos f i b e r s f o r an extended p e r i o d o f t i m e , we c o n c l u d e 
t h a t t h e i s s u e o f whether c l a i m a n t s u f f e r s from a compensable a s b e s t o s i s c o n d i 
t i o n t o be a complex m e d i c a l q u e s t i o n . Thus, w h i l e h i s t e s t i m o n y i s p r o b a t i v e , 
t h e r e s o l u t i o n o f t h i s case l a r g e l y t u r n s on m e d i c a l e v i d e n c e . U r i s v. 
Compensation Dept., 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App 106, 109 ( 1 9 8 5 ) . 



Roy I . Cannon, 42 Van N a t t a 1733 (1990) 1735 

Dr. Edwards, a pulmonary and c r i t i c a l c a r e s p e c i a l i s t , o p i n e d t h a t 
c l a i m a n t had p r o b a b l y been exposed t o asbestos w h i l e w o r k i n g as a b o i l e r m a k e r 
between 1950 and 1966. He diagnosed an e a r l y form o f a s b e s t o s i s . (Exs. 22, 9 ) . 

Dr. M i l l e r , an o c c u p a t i o n a l and e n v i r o n m e n t a l m e d i c i n e s p e c i a l i s t , o p i n e d 
t h a t c l a i m a n t ' s r e s p i r a t o r y problems r e s u l t e d from h i s 45-year h i s t o r y o f expo
s u r e t o w e l d i n g fumes as a b o i l e r m a k e r and h i s 25-year h i s t o r y o f exposure t o 
a s b e s t o s i n b o i l e r r e p a i r and s h i p y a r d work. (Ex. 2 1 ) . He, t o o , c o n c l u d e d t h a t 
c l a i m a n t s u f f e r e d f r o m e a r l y a s b e s t o s i s and t h a t he s h o u l d be m o n i t o r e d on a 
r e g u l a r b a s i s . ( i d . , Ex. 2 3 - 2 ) . 

L i k e w i s e , Dr. K i l b u r n concluded t h a t x - r a y s he had t a k e n o f c l a i m a n t 
showed a s b e s t o s i s o f t h e l u n g s . (Ex. 4 ) . 

Only Dr. I r o n s i d e , a pulmonary s p e c i a l i s t , o p i n e d t h a t n e i t h e r c l a i m a n t ' s 
x - r a y s nor h i s p h y s i c a l e x a m i n a t i o n r e v e a l an a s b e s t o s i s - r e l a t e d l u n g d i s e a s e . 
(Ex. 1 6 - 3 ) . 

We f i n d t h e o p i n i o n s o f Drs. K i l b u r n , Edwards and M i l l e r t o be p e r s u a s i v e , 
as compared t o t h e o p i n i o n o f f e r e d by Dr. I r o n s i d e . See Somers v. SAIF, 77 Or 
App 259 ( 1 9 8 6 ) . I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t Dr. I r o n s i d e 
possessed o n l y c o p i e s o f c l a i m a n t ' s 1987 c h e s t x - r a y s , and t h a t he p r o f e s s e d 
c o n c e r n o v e r t h e q u a l i t y o f t h o s e c o p i e s , which he r e f e r r e d t o as " s u b o p t i m a l " . 
(Ex. 1 6 - 4 ) . I n a d d i t i o n , Dr. I r o n s i d e made no r e f e r e n c e t o c l a i m a n t ' s March 21, 
1988 x - r a y . Moreover, I r o n s i d e agreed t h a t c l a i m a n t ' s abnormal pulmonary f u n c 
t i o n t e s t s were " c o n s i s t e n t " w i t h a s b e s t o s i s , a l t h o u g h he o p i n e d t h o s e t e s t s 
were " n o n s p e c i f i c " i n t h i s case. A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t s u f f e r s 
f r o m an e a r l y f o r m o f a s b e s t o s i s , t h e major cause o f w h i c h was c l a i m a n t ' s em
p l o y m e nt exposure t o a s b e s t o s . 

T h i s case i s d i s t i n g u i s h a b l e from t h e f a c t s as p r e s e n t e d i n Brown v. SAIF, 
79 Or App 205, r e v den 301 Or 666 ( 1 9 8 6 ) . I n Brown, t h e c l a i m a n t was exposed 
t o a s b e s t o s d u s t o v e r a two-year p e r i o d and t h e r e a f t e r became concerned t h a t h i s 
h e a l t h may have been compromised. He f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m 
a g a i n s t h i s employer and underwent a number o f m e d i c a l e x a m i n a t i o n s and t e s t s 
w h i c h r e v e a l e d no e v i d e n c e o f e x i s t i n g d i s e a s e . Given t h e s e f a c t s , t h e c o u r t 
h e l d t h a t c l a i m a n t had n o t s u s t a i n e d a compensable o c c u p a t i o n a l d i s e a s e because 
t h e r e was no e v i d e n c e o f "any change i n h i s p h y s i c a l c o n d i t i o n " o r " a c t u a l phys
i c a l o r m e n t a l harm". I d . a t 208-90. U n l i k e t h e c l a i m a n t i n Brown, c l a i m a n t i n 
t h e p r e s e n t case has s u s t a i n e d a c t u a l damage t o t h e t i s s u e s o f h i s body. The 
damage w i l l r e q u i r e r e g u l a r m e d i c a l e v a l u a t i o n . C l a i m a n t has p r o v e n , t h e r e f o r e , 
t h a t h i s c o n d i t i o n r e q u i r e s m e d i c a l s e r v i c e s . He has p r o v e n a compensable occu
p a t i o n a l d i s e a s e . See F i n c h v. S t a v t o n Canning Co., 93 Or App 168 ( 1 9 8 8 ) ; 
C o l l i n s v. Hygenic Corp. o f Oregon, 86 Or App 484 ( 1 9 8 7 ) . 

R e s p o n s i b i l i t y 

R e s p o n s i b i l i t y f o r o c c u p a t i o n a l d i s e a s e s i s governed by t h e " l a s t i n j u r i 
ous e x posure r u l e " . Bracke v. Baza'r, I n c . , 293 Or 239, 246 ( 1 9 8 2 ) ; Cleo M. 
R i q q s , 40 Van N a t t a 1133 ( 1 9 8 8 ) . T h i s case i n v o l v e s t h e s i t u a t i o n i n w h i c h 
c l a i m a n t has a s e r i e s o f employments, any one o f w h i c h may have caused d i s a b i l 
i t y . Here, r e s p o n s i b i l i t y i s a s s i g n e d t o t h e l a s t employment w h i c h , a t t h e t i m e 
o f t h e o n s e t o f d i s a b i l i t y , c o u l d have c o n t r i b u t e d t o t h e o c c u p a t i o n a l d i s e a s e . 
I n t h e absence o f d i s a b i l i t y , r e s p o n s i b i l i t y i s a s s i g n e d t o t h e e m p l o y e r / i n s u r e r 
on t h e r i s k a t t h e t i m e o f t h e f i r s t m e d i c a l t r e a t m e n t f o r t h e o c c u p a t i o n a l d i s 
ease. T h i s i s t h e c l a s s i c " l a s t i n j u r i o u s exposure" r u l e case. The r u l e oper
a t e s b o t h t o r e l i e v e c l a i m a n t o f t h e burden o f p r o v i n g w h i c h o f s e v e r a l p o t e n 
t i a l employments caused t h e d i s a b i l i t y and t o a r b i t r a r i l y a s s i g n l i a b i l i t y t o 
one o f t h e p o t e n t i a l l y l i a b l e e m p l o y e r / i n s u r e r s . See Bracke v. Baza'r, supra. 
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To s h i f t r e s p o n s i b i l i t y t o an e a r l i e r c a r r i e r o r employer, t h e c a r r i e r o r 
employer on t h e r i s k when c l a i m a n t became d i s a b l e d o r sought m e d i c a l t r e a t m e n t 
must e s t a b l i s h t h a t t h e work c o n d i t i o n s w h i l e t h e p r i o r c a r r i e r o r employer was 
on t h e r i s k were t h e s o l e cause o f t h e d i s e a s e o r t h a t i t was i m p o s s i b l e f o r 
work c o n d i t i o n s d u r i n g t h e p e r i o d when t h e l a s t c a r r i e r o r employer was on r i s k 
t o have caused t h e d i s e a s e . FMC Corp v. L i b e r t y M u t u a l I n s . Co. , 70 Or App 370 
( 1 9 8 4 ) , c l a r i f i e d 73 Or App 223 (1985). I n o r d e r t o s h i f t r e s p o n s i b i l i t y t o a 
l a t e r c a r r i e r o r employer, t h e i n i t i a l l y r e s p o n s i b l e c a r r i e r o r employer must 
show t h a t a l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l worsen
i n g o f t h e c o n d i t i o n . 

We f i r s t n o t e t h a t i n some cases t h e r e i s no "onset o f d i s a b i l i t y " . When 
a w o r k e r s u f f e r s f r o m an o c c u p a t i o n a l d i s e a s e d u r i n g o r f o l l o w i n g a s e r i e s o f 
p o t e n t i a l l y c o n t r i b u t o r y employments b u t e x p e r i e n c e s no d i s a b i l i t y , t h e 
" t r i g g e r i n g e v e n t " f o r a s s i g n i n g r e s p o n s i b i l i t y i s t h e d a t e t h e w o r k e r f i r s t 
seeks m e d i c a l t r e a t m e n t f o r t h e c o n d i t i o n . Progress Q u a r r i e s v. V a a n d e r i n g , 80 
Or App 160 ( 1 9 8 6 ) ; SAIF v. Carey, 63 Or App 68 ( 1 9 8 3 ) . 

Here, t h e " t r i g g e r i n g e v e n t " o c c u r r e d when c l a i m a n t was t e s t e d f o r 
a s b e s t o s i s on December 12, 1987. C l a i m a n t ' s l a s t exposure t o a s b e s t o s i s f i b e r s 
w h i c h c o u l d have c o n t r i b u t e d t o h i s r e s p i r a t o r y c o n d i t i o n o c c u r r e d i n September 
and October 1987, w h i l e he was w o r k i n g f o r Babcock and W i l c o x . ( T r . 2 3 - 2 4 ) . 
W h i l e w o r k i n g on a b o i l e r a t t h a t t i m e , c l a i m a n t was exposed t o a s b e s t o s , f i b e r 
g l a s s , and o t h e r d u s t p a r t i c l e s i n t h e a i r . Babcock and W i l c o x can s h i f t r e 
s p o n s i b i l i t y o n l y by p r o v i n g t h a t c l a i m a n t ' s span o f employment w i t h them d i d 
n o t c o n t r i b u t e t o t h e cause o r worsening o f t h e a s b e s t o s i s c o n d i t i o n . Babcock 
and W i l c o x f a i l e d t o p r o v e t h a t i t d i d n o t c o n t r i b u t e t o t h e a s b e s t o s i s c o n d i 
t i o n . T h e r e f o r e , Babcock and W i l c o x i s r e s p o n s i b l e f o r c l a i m a n t ' s e a r l y 
a s b e s t o s i s c o n d i t i o n . 

C h r o n i c O b s t r u c t i v e Pulmonary Disease (COPD) 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s pulmonary d i s e a s e was n o t compensable, 
r e a s o n i n g t h a t c l a i m a n t had n o t proven t h a t h i s work a c t i v i t y was t h e m a j o r con
t r i b u t i n g cause o f h i s d i s e a s e . See D e t h l e f s , surpa. We agree. 

Inasmuch as c l a i m a n t had h a b i t u a l l y smoked c i g a r e t t e s i n a d d i t i o n t o h i s 
work e x p o s u r e , t h e c a u s a l c o n n e c t i o n between t h e c o n d i t i o n and on and o f f work 
a c t i v i t i e s i s n o t c l e a r . T h e r e f o r e , we conclude t h a t t h e i s s u e o f w h e t h e r 
c l a i m a n t e x p e r i e n c e d a compensable pulmonary c o n d i t i o n i s a complex m e d i c a l 
q u e s t i o n . Thus, w h i l e h i s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e 
a l s o l a r g e l y t u r n s on m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., s u p r a ; 
Kassahn v. P u b l i s h e r s Paper Co., supra. 

C l a i m a n t ' s p h y s i c i a n s agree t h a t he s u f f e r s from c h r o n i c o b s t r u c t i v e 
pulmonary d i s e a s e (COPD). They d i s a g r e e as t o t h e cause o f t h e l u n g c o n d i t i o n . 

Dr. Edwards and I r o n s i d e , b o t h pulmonary s p e c i a l i s t s , agreed t h a t 
c l a i m a n t ' s l u n g c o n d i t i o n was caused by h i s smoking c i g a r e t t e s . (Exs. 9-3, 9a-
2, 16a-3). They c o n c l u d e d t h a t work exposure was p o s s i b l y an a g g r a v a t i n g 
f a c t o r . (Exs. 9a-2, 16a-3). 

On t h e o t h e r hand, Dr. M i l l e r reasoned t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t e d 
f r o m a c o m b i n a t i o n o f work exposure and smoking. Of t h e two causes, M i l l e r con
c l u d e d t h a t smoking o n l y p l a y e d a c o n t r i b u t o r y r o l e . (Ex. 2 1 - 3 ) . 

I n l i g h t o f t h e m e d i c a l e v i d e n c e , we conclude t h a t c l a i m a n t has n o t shown 
t h a t h i s employment as a w e l d e r o r b o i l e r m a k e r was t h e major c o n t r i b u t i n g cause 
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o f t h e o n s e t o r a p a t h o l o g i c a l w o r s e n i n g o f h i s pulmonary d i s e a s e . Conse
q u e n t l y , t h i s c o n d i t i o n i s n o t compensable. 

S i n c e we have n o t found c l a i m a n t ' s pulmonary c o n d i t i o n compensable, we do 
no t address t h e i s s u e o f r e s p o n s i b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d January 20, 1989, as r e c o n s i d e r e d March 2, 1989, 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e R e f e r e e ' s o r d e r 
w h i c h u p h e l d CIGNA's d e n i a l i n s o f a r as i t d e n i e d an a s b e s t o s i s c o n d i t i o n i s r e 
v e r s e d . CIGNA's d e n i a l o f c l a i m a n t ' s a s b e s t o s i s c o n d i t i o n i s s e t a s i d e and t h e 
c l a i m i s remanded t o CIGNA f o r p r o c e s s i n g a c c o r d i n g t o t h e law. The remainder 
o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on Board r e v i e w 
r e g a r d i n g t h e c o m p e n s a b i l i t y o f h i s a s b e s t o s i s c o n d i t i o n , c l a i m a n t i s awarded an 
assessed a t t o r n e y f e e o f $2,400, t o be p a i d by CIGNA on b e h a l f o f Babcock and 
W i l c o x . 

August 7, 1990 C i t e as 42 Van N a t t a 1737 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT T. NELSON, Claimant 

WCB Case No. 88-14419 
ORDER ON REVIEW 

B r i a n R. Whitehead, Cl a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Seymour's o r d e r w h i c h u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n as an o c c u p a t i o n a l d i s e a s e and 
as a se q u e l a o f h i s compensable elbow i n j u r y . On r e v i e w , t h e i s s u e i s compens
a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t s u f f e r s from d e g e n e r a t i v e d i s c d i s e a s e t h a t p r e d a t e s h i s compens
a b l e i n j u r y . 

A t t h e t i m e o f t h e compensable i n j u r y , c l a i m a n t was a s s i s t a n t manager o f a 
gas s t a t i o n . H i s d u t i e s i n c l u d e d s e t t i n g s h i f t s c h e d u l e s , pumping gas, and 
heavy l i f t i n g . ( T r . 9 ) . 

On J anuary 13, 1987, c l a i m a n t e x p e r i e n c e d symptoms i n h i s r i g h t arm and 
neck when he p i c k e d up a f i v e g a l l o n grease buc k e t and c a r r i e d i t 70 f e e t . 
S u b s e q u e n t l y , c l a i m a n t f e l t numbness and p a i n i n h i s r i g h t arm. (Ex. 1 2 ) . 
A p p r o x i m a t e l y two weeks l a t e r , c l a i m a n t e x p e r i e n c e d neck p a i n . The r i g h t arm 
i n j u r y c l a i m was accep t e d . 

On J u l y 14, 1988, t h e i n s u r e r d e n i e d c l a i m a n t ' s c l a i m f o r a c e r v i c a l con
d i t i o n i n d i c a t i n g t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was n o t r e l a t e d t o t h e 
J a n u a r y 13, 1987 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t h i s c e r v i c a l c o n d i t i o n was compensable e i t h e r as an 
o c c u p a t i o n a l d i s e a s e c l a i m o r as a sequela o f h i s compensable elbow i n j u r y . The 
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R e f e r e e u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n on b o t h o f 
t h e s e t h e o r i e s . We agree. 

F i r s t , f o r an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e 
upon w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h 
cause t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . 
C l a i m a n t ' s l a s t work exposure which c o u l d have caused h i s c e r v i c a l c o n d i t i o n 
o c c u r r e d on December 18, 1987. A c c o r d i n g l y , t h e o c c u p a t i o n a l d i s e a s e law w h i c h 
became e f f e c t i v e January 1, 1988, i s n o t a p p l i c a b l e . Donna E. Aschbacher, 
41 Van N a t t a 1242 ( 1 9 8 9 ) . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c e r v i c a l c o n d i t i o n on an occupa
t i o n a l d i s e a s e t h e o r y , c l a i m a n t has t h e burden o f p r o v i n g t h a t h i s work a c t i v i t y 
f o r t h e employer was t h e major c o n t r i b u t i n g cause o f e i t h e r t h e o n s e t o r worsen
i n g o f h i s c o n d i t i o n . See f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 
295 Or 298, 310 ( 1 9 8 3 ) ; B l a k e l v v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . "Major con
t r i b u t i n g cause" means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
exposures w h i c h c o n t r i b u t e s more t o t h e onset o r w o r s e n i n g t h a n a l l o t h e r a c t i v 
i t i e s o r exposures combined. See McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; 
D e t h l e f s v. H v s t e r Co. s u p r a , 295 Or a t 309-10; C l a r k v. Erdman Meat P a c k i n g , 88 
Or App 1, 5 ( 1 9 8 7 ) . "Worsening" i n t h e o c c u p a t i o n a l d i s e a s e c o n t e x t means 
p a t h o l o g i c a l e x a c e r b a t i o n o f t h e u n d e r l y i n g c o n d i t i o n . See Wheeler v. B o i s e 
Cascade Corp., 298 Or 452, 457 ( 1 9 8 5 ) ; W e l l e r v. Union C a r b i d e Corp., 288 Or 27, 
31-35 ( 1 9 7 9 ) . 

Inasmuch as c l a i m a n t s u f f e r s from a p r e e x i s t i n g d e g e n e r a t i v e c e r v i c a l con
d i t i o n , we c o n c l u d e t h a t t h e i s s u e o f c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 
work a c t i v i t i e s and h i s c u r r e n t c e r v i c a l c o n d i t i o n i s a complex m e d i c a l ques
t i o n . Thus, w h i l e h i s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e 
p r i m a r i l y t u r n s on m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 
420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 259, 263 ( 1 9 8 6 ) . 
C l a i m a n t has f a i l e d t o meet h i s burden. 

C l a i m a n t s u f f e r s from a c e r v i c a l c o n d i t i o n w h i c h i s caused by a p r e e x i s t 
i n g a r t h r i t i c c o n d i t i o n . Almost a l l o f t h e p h y s i c i a n s o p i n e t h a t c l a i m a n t ' s 
work a c t i v i t i e s a r e n o t r e l a t e d t o h i s neck c o n d i t i o n . 

Dr. Hubbard, a neurosurgeon, diagnosed asymptomatic d e g e n e r a t i v e C5 d i s c 
d i s e a s e . He d i d n o t comment on t h e c a u s a l c o n n e c t i o n between c l a i m a n t ' s c e r v i 
c a l c o n d i t i o n and h i s work a c t i v i t i e s . 

Dr. Spady, an o r t h o p e d i c surgeon, i n t e r v i e w e d and examined c l a i m a n t i n 
December 1987. He d i d n o t diagnose a symptomatic c e r v i c a l c o n d i t i o n . (Ex. 1 2 ) . 

Dr. Malos, a surgeon, examined c l a i m a n t i n May 1988. He c o n c l u d e d t h a t 
c l a i m a n t s u f f e r e d f r o m d e g e n e r a t i v e c e r v i c a l changes. (Ex. 1 7 - 2 ) . 

I n d ependent M e d i c a l Examiners Drs. Waldram, o r t h o p e d i c surgeon, and 
S t o l z b e r g , n e u r o l o g i s t , examined c l a i m a n t i n June 1988. They c o n c l u d e d t h a t 
c l a i m a n t ' s neck c o n d i t i o n "began y e a r s ago." (Ex. 2 2 - 3 ) . Waldram and S t o l z b e r g 
o p i n e d t h a t i t was n o t c l e a r whether t h e December 1987 i n c i d e n t was r e l a t e d t o 
t h e o n s e t o f neck symptoms. (Ex. 2 2 - 3 ) . 

C l a i m a n t was examined t h r e e t i m e s by Dr. T i l e y , a surgeon. T i l e y r e p o r t e d 
i t was i m p o s s i b l e t o d e t e r m i n e whether t h e t emporary i n c r e a s e s i n c l a i m a n t ' s 
neck symptoms were caused by work a c t i v i t y o r a f l a r e up o f t h e d i s e a s e p r o c e s s . 
T i l e y c o n c l u d e d t h e cause o f c l a i m a n t ' s symptoms was a "gray a r e a . " (Ex. 3 3 ) . 
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On t h e o t h e r hand, Dr. Shaw i n i t i a l l y n o t e d t h a t c l a i m a n t s u f f e r e d from a 
d e g e n e r a t i v e d i s c c o n d i t i o n t h a t was not r e l a t e d t o o r caused by work. Shaw r e 
p o r t e d t h a t c l a i m a n t ' s work a c t i v i t y may have a g g r a v a t e d c l a i m a n t ' s neck symp
toms t o t h e p o i n t where t r e a t m e n t was n e c e s s i t a t e d . S u b s e q u e n t l y , i n response 
t o a l e t t e r f r o m c l a i m a n t ' s c o u n s e l , Shaw changed h i s o p i n i o n and r e p o r t e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f t h e w o r s e n i n g o f 
t h e d e g e n e r a t i v e d i s c d i s e a s e . (Ex. 32-1). Dr. Shaw premised t h e w o r s e n i n g o f 
t h e u n d e r l y i n g c o n d i t i o n on t h e e x i s t e n c e o f a h e r n i a t i o n o r d i s c b u l g e . 
(Exs. 35-24, 2 5 ) . N o n e t h e l e s s , Shaw conceded t h e r e was no e v i d e n c e o f a d i s c 
h e r n i a t i o n o r b u l g e t o a m e d i c a l p r o b a b i l i t y . (Ex. 35-25). C o n s e q u e n t l y , we 
f i n d t h a t Shaw f a i l e d t o s u f f i c i e n t l y e x p l a i n h i s s h i f t o f o p i n i o n r e g a r d i n g 
c l a i m a n t ' s neck c o n d i t i o n . I n l i g h t o f h i s i n c o n s i s t e n t o p i n i o n , we do n o t f i n d 
Dr. Shaw p e r s u a s i v e . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

I n l i g h t o f t h e m e d i c a l e v i d e n c e , we conclu d e t h a t c l a i m a n t has f a i l e d t o 
pr o v e by a preponderance o f t h e evidence t h a t h i s work a c t i v i t i e s worsened h i s 
p r e v i o u s l y asymptomatic d e g e n e r a t i v e neck c o n d i t i o n . See Hutcheson v. 
Weyerhaeuser, 288 Or 51 (19 7 9 ) . 

Secondly, f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n t o be compensable as a sequela 
t o a compensable i n j u r y , c l a i m a n t must prove t h a t t h e elbow i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o t h e c e r v i c a l d i s a b i l i t y o r need f o r t r e a t m e n t . See Hutcheson v. 
Weyerhaeuser, supra. I n t h i s case a l l t h e p h y s i c i a n s s t a t e t h a t t h e arm i n j u r y 
had no r e l a t i o n s h i p t o t h e c e r v i c a l c o n d i t i o n o r a t b e s t , may have c o n t r i b u t e d . 
However, a mere p o s s i b i l i t y i s n o t s u f f i c i e n t t o meet c l a i m a n t ' s burden o f 
p r o o f . See Gormlev v. SAIF, 52 Or App 1055 (1 9 8 1 ) . T h e r e f o r e , c l a i m a n t has n o t 
met h i s burden o f p r o v i n g h i s elbow i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s c e r v i 
c a l c o n d i t i o n , and t h u s t h e c e r v i c a l c o n d i t i o n i s n o t compensable as a sequela 
o f t h e elbow i n j u r y . 

F i n a l l y , s i n c e we have found c l a i m a n t ' s c e r v i c a l c o n d i t i o n n o t t o be com
pe n s a b l e f o r t h e above reasons, we f u r t h e r f i n d i s s u a n c e o f t h e i n s u r e r ' s d e n i a l 
n o t t o be un r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1989, i s a f f i r m e d . 

August 7, 1990 C i t e as 42 Van N a t t a 1739 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARISOL VERDUZCO, Claimant 

WCB Case No. 88-13829 
ORDER ON REVIEW 

Ga r l o c k , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s t e n d i n i t i s and c e r v i c o t h o r a c i c 
c o n d i t i o n s ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded no sc h e d u l e d 
permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f her l e f t i n d e x f i n g e r . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , m e d i c a l s e r v i c e s , and e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact as our own, w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t s u f f e r s some l o s s o f use o r f u n c t i o n o f her l e f t i n d e x f i n g e r 
r e s u l t i n g f r o m h er compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

C l a i m a n t contends t h a t her l e f t w r i s t t e n d i n i t i s and c e r v i c o t h o r a c i c con
d i t i o n s a r e r e l a t e d t o her compensable l e f t i ndex f i n g e r i n j u r y . To p r e v a i l , 
c l a i m a n t must e s t a b l i s h t h a t her compensable i n j u r y was a m a t e r i a l cause o f t h e 
w r i s t and c e r v i c o t h o r a c i c c o n d i t i o n s . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o meet t h a t b u r d e n . We agree. 

C l a i m a n t has an acce p t e d c l a i m f o r an i n d u s t r i a l i n j u r y . I t i s w e l l 
s e t t l e d t h a t t h e employer i s l i a b l e f o r t h e n a t u r a l consequences f l o w i n g f r o m a 
compensable i n j u r y . W i l l i a m s v. Gates McDonald & Co., 300 Or 278, 281 ( 1 9 8 5 ) ; 
P a t t i t u c c i v. B o i s e Cascade Corp., 8 Or App 503, 507-08 ( 1 9 7 2 ) ; Randolph P. 
Gaul, 42 Van N a t t a 592 (1 9 9 0 ) . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t s u f f e r e d a f r a c t u r e d l e f t i n d e x 
f i n g e r i n March 1988. Her f i r s t c o m p l a i n t s o f w r i s t p a i n o c c u r r e d i n mid-May 
1988, a t t h e t i m e she sought t r e a t m e n t from Dr. P h i l l i p s , c h i r o p r a c t o r , two and 
one h a l f months a f t e r t h e f i n g e r i n j u r y . C l a i m a n t ' s f i r s t c o m p l a i n t s o f 
c e r v i c o t h o r a c i c p a i n were i n August 1988, f i v e months a f t e r h er l e f t i n d e x 
f i n g e r i n j u r y . 

Because o f t h e l e n g t h o f t i m e between t h e t i m e o f c l a i m a n t ' s compensable 
l e f t i n d e x f i n g e r i n j u r y and t h e f i r s t c o m p l a i n t s o f w r i s t and c e r v i c o t h o r a c i c 
p a i n , we f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n i s o f s u f f i c i e n t medi
c a l c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. 
Compensation Department, 247 Or 420, 424-26 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 (1 9 8 5 ) . 

C l a i m a n t was t r e a t e d by Dr. Sanders, her i n i t i a l t r e a t i n g p h y s i c i a n , and 
Dr. P h i l l i p s , c h i r o p r a c t o r . She was e v a l u a t e d by Dr. Nye, hand surgeon, and Dr. 
H o w e l l , D.O. 

Drs. Sanders, Nye and Howell agree t h a t c l a i m a n t ' s w r i s t and c e r v i c o 
t h o r a c i c c o n d i t i o n s a r e n o t r e l a t e d t o c l a i m a n t ' s compensable f i n g e r i n j u r y . 

Nye, a hand s p e c i a l i s t , p e r f o r m e d a t h o r o u g h independent e x a m i n a t i o n o f 
c l a i m a n t i n June 1988, i n c l u d i n g an e v a l u a t i o n o f a l l c l a i m a n t ' s upper e x t r e m i 
t i e s . Nye n o t e d a f u l l range o f m o t i o n o f a l l upper e x t r e m i t i e s , i n c l u d i n g 
c l a i m a n t ' s s h o u l d e r , elbow, w r i s t and hand, and s p e c i f i c a l l y o p i n e d t h a t i t was 
n o t m e d i c a l l y p r o b a b l e t h a t c l a i m a n t would have t e n d i n i t i s o r "any i n j u r y t o t h e 
w r i s t o r c e r v i c o t h o r a c i c a r e a " r e s u l t i n g from a c r u s h i n j u r y t o t h e t i p o f t h e 
l e f t i n d e x f i n g e r . (Ex. 2 1 ) . Nye a l s o o p i n e d , i n an August 1988 r e p o r t , t h a t 
t e n d i n i t i s "would be e x c e e d i n g l y r a r e " secondary t o c l a i m a n t ' s f i n g e r i n j u r y . 
(Ex. 1 8 ) . 

I n O c t o b e r 1988, Sanders r e p o r t e d t h a t c l a i m a n t d i d n o t c o m p l a i n o f t e n 
d i n i t i s o r c e r v i c o t h o r a c i c p a i n d u r i n g t h e d u r a t i o n o f h i s t r e a t m e n t o f c l a i m a n t 
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and n o t e d t h a t c l a i m a n t ' s c o m p l a i n t s o u t w e i g h t e d p h y s i c a l f i n d i n g s . He a l s o r e 
p o r t e d t h a t t h i s t y p e o f i n j u r y , f i n g e r f r a c t u r e , g e n e r a l l y h e a l s w i t h i n s i x 
weeks. I n t h a t same r e p o r t , Sanders no t e d h i s agreement w i t h Dr. Nye's August 
1988 r e p o r t . (Ex. 2 2 ) . 

F i n a l l y , i n November 1988, Dr. Howell i n t e r v i e w e d c l a i m a n t and p e r f o r m e d 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . Howell n o t e d c l a i m a n t ' s comments t h a t o t h e r 
t h a n immersing her hand i n water and p r e s c r i b i n g m e d i c a t i o n , no o t h e r t r e a t m e n t 
was p r o v i d e d . H o w e l l n o t e d f u l l range o f m o t i o n i n c l a i m a n t ' s upper e x t r e m i t i e s 
and n o t e d he agreed w i t h Nye's August 1988 o p i n i o n . (Ex. 2 3 ) . 

The o n l y p h y s i c i a n t o s p e c i f i c a l l y r e l a t e c l a i m a n t ' s w r i s t and c e r v i c o -
t h o r a c i c c o n d i t i o n s t o her compensable f i n g e r i n j u r y was P h i l l i p s . 

P h i l l i p s d i d n o t b e g i n t r e a t i n g c l a i m a n t u n t i l two and one h a l f months 
a f t e r - t h e f i n g e r f r a c t u r e . P h i l l i p s expounded t h r e e p o s s i b l e t h e o r i e s i n r e l a t 
i n g c l a i m a n t ' s c u r r e n t c o n d i t i o n s t o c l a i m a n t ' s compensable f i n g e r i n j u r y : (1) 
l e f t w r i s t t e n d i n i t i s d e v e l o p i n g from n o t u s i n g t h e l e f t hand; ( 2 ) muscular con
d i t i o n s d e v e l o p e d f r o m a y e a s t i n f e c t i o n ; o r (3) c l a i m a n t ' s a c t i v i t i e s d u r i n g 
her b r i e f r e t u r n t o work i n A p r i l 1988. The Referee d i d n o t f i n d t h e s e t h e o r i e s 
p e r s u a s i v e and n e i t h e r do we. We adopt t h e Referee's c o n c l u s i o n s w i t h r e s p e c t 
t o P h i l l i p s ' t h e o r i e s . 

We f i n d t h e o p i n i o n s o f Drs. Nye, Howell and Sanders t o be more p e r s u a s i v e 
as t h e y r e p r e s e n t t h e more w e l l - r e a s o n e d o p i n i o n s . Somers v. SAIF, 77 Or App 
259, 262 ( 1 9 8 6 ) ; see Hammons v. P e r i n i Corp., 43 Or App 299, 302 ( 1 9 7 9 ) . 

C o n s e q u e n t l y , we f i n d t h a t t h e preponderance o f t h e m e d i c a l e v i d e n c e , t h e 
o p i n i o n s o f Drs. Nye, Howel l and Sanders, e s t a b l i s h t h a t c l a i m a n t ' s w r i s t and 
c e r v i c o t h o r a c i c c o n d i t i o n s a re n o t compensably r e l a t e d t o c l a i m a n t ' s compensable 
f i n g e r i n j u r y . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R eferee d e c l i n e d t o award permanent d i s a b i l i t y , s t a t i n g t h a t t h e 
" g r e a t e r w e i g h t o f t h e p e r s u a s i v e m e d i c a l evidence i s t h a t c l a i m a n t has n o t 
s u f f e r e d any imp a i r m e n t as a r e s u l t o f her d i s t a l p h a l a n x f r a c t u r e o f t h e l e f t 
i n d e x f i n g e r . " We d i s a g r e e . 

To e s t a b l i s h t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r o f t h e 
Department o f I n s u r a n c e & Finance p u r s u a n t t o ORS 656. 7 2 6 ( 3 ) ( f ) . See ORS 
65 6 . 2 8 3 ( 7 ) . S p e c i f i c a l l y , we a p p l y former OAR 436-35-000 e t seq, w h i c h was 
e f f e c t i v e a t t h e t i m e o f t h e J u l y 29, 1988 D e t e r m i n a t i o n Order. 

The most c u r r e n t m e d i c a l r e p o r t i n t h e r e c o r d i s t h a t o f Dr. H o w e l l ' s 
November 1988 e v a l u a t i o n o f c l a i m a n t ' s f i n g e r c o n d i t i o n . We have a l r e a d y found 
H o w e l l ' s o p i n i o n t o be p e r s u a s i v e i n t h a t i t i s t h o r o u g h and w e l l - r e a s o n e d . We 
use t h a t same o p i n i o n i n making our d e t e r m i n a t i o n o f t h e e x t e n t o f c l a i m a n t ' s 
s c h e d u l e d d i s a b i l i t y . 

Based on Howell's r e p o r t , we f i n d t h a t c l a i m a n t r e t a i n s 65 p e r c e n t o f t h e 
d i s t a l i n t e r p h a l a n g e a l j o i n t , f o r a 3 p e r c e n t l o s s o f f l e x i o n . Former 436-35-
0 6 0 ( 1 ) . We a l s o f i n d t h a t she r e t a i n s 90 degrees o f m o t i o n a t t h e p r o x i m a l 
i n t e r p h a l a n g e a l j o i n t , f o r a l o s s o f 6 p e r c e n t . Former OAR 436-35 - 0 6 0 ( 3 ) . 

C l a i m a n t contends t h a t she i s a l s o e n t i t l e d t o an award f o r t h e 
" c o n c o m i t a n t l o s s o f o p p o s i t i o n w i t h t h e p a r t i a l l y amputated thumb, p u r s u a n t t o 
f o r m e r OAR 4 3 6 - 3 5 - 0 4 0 ( 2 ) ( a ) . " We d i s a g r e e . C l a i m a n t ' s p a r t i a l l y amputated 
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thumb i s n o t r e l a t e d t o claimant's,compensable l e f t i n d e x f i n g e r i n j u r y . T here
f o r e , such a l o s s o f o p p o s i t i o n i s n o t c o n s i d e r e d i n d e t e r m i n i n g t h e e x t e n t o f 
permanent d i s a b i l i t y r e g a r d i n g her l e f t i ndex f i n g e r . 

C l a i m a n t a l s o contends t h a t she i s e n t i t l e d t o an award f o r d i s a b l i n g 
p a i n . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) ; D a n i e l A l i r e , 41 Van N a t t a 752, 757 ( 1 9 8 9 ) . 
However, a f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d no b a s i s f o r t h i s c o n t e i i o n . 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o an award f o r d i s a b l i n g 
p a i n . 

The employer argues t h a t t h e two f i g u r e s f o r l o s s o f f l e x i o n o f t h e i n d e x 
f i n g e r s h o u l d be combined, f o r a l o s s o f n i n e p e r c e n t . The employer t h e n con
t e n d s t h a t , p u r s u a n t t o fo r m e r OAR 436-35-070(5), t h e v a l u e f o r t h e f i n g e r 
s h o u l d be c o n v e r t e d i n t o a hand v a l u e . We agree t h a t t h e f i g u r e s s h o u l d be com
b i n e d , b u t d i s a g r e e w i t h t h e employer r e g a r d i n g t h e i s s u e o f c o n v e r s i o n . 

F i r s t , we n o t e t h a t f o r m e r OAR 436-35-070(5) p r o v i d e s t h a t " [ l ] o s s o f o r 
l o s s o f use o f two o r more d i g i t s may be c o n v e r t e d t o a v a l u e f o r l o s s i n t h e 
hand. . ." Here, c l a i m a n t s u f f e r s from o n l y t h e l o s s o f use o f one d i g i t . 
T h e r e f o r e , f o r m e r OAR 436-35-070(5) i s i n a p p l i c a b l e and c o n v e r s i o n i s n o t 
a p p r o p r i a t e . 

Second, we n o t e t h a t f o r m e r OAR 436-35-060(7) p r o v i d e s t h a t , 

"For m u l t i p l e l o s s e s i n any f i n g e r , f i r s t r a t e each 
l o s s s e p a r a t e l y . Then combine (do n o t add) t h e s e 
r a t i n g s t o f i n d t h e t o t a l impairment o f t h e f i n g e r . 
O t h e r f i n d i n g s , such as decreased s e n s a t i o n , would 
be combined w i t h t h e s e r a t i n g s . " 

A f t e r c o m b i n i n g t h e l o s s o f f l e x i o n and m o t i o n f i g u r e s , 6 and 3, we f i n d 
t h a t c l a i m a n t i s e n t i t l e d t o a 8.82 p e r c e n t scheduled d i s a b i l i t y f o r t h e l o s s o f 
use o r f u n c t i o n o f her l e f t i ndex f i n g e r . T h i s f i g u r e i s t h e n rounded t o t h e 
n e x t h i g h e r one p e r c e n t s t e p . Former OAR 436-35-010(6). T h e r e f o r e , we co n c l u d e 
t h a t c l a i m a n t has s u f f e r e d 9 p e r c e n t permanent l o s s o f use o r f u n c t i o n o f her 
l e f t i n d e x f i n g e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 10, 1989, i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . C l a i m a n t i s awarded 9 p e r c e n t (2.16 degrees) s c h e d u l e d permanent d i s 
a b i l i t y f o r t h e l o s s o f use o f her l e f t i ndex f i n g e r . C l a i m a n t ' s a t t o r n e y i s . 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s award. The r e 
mainder o f t h e o r d e r i s a f f i r m e d . 

August 8, 1990 C i t e as 42 Van N a t t a 1742 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JIMMY L. COONROD, Claimant 

WCB Case No. 89-01187 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee F o s t e r ' s o r d e r t h a t s e t 

a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t l e f t a n k l e 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We r e v e r s e . 
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C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s l e f t a n k l e i n a l o g g i n g 
a c c i d e n t w i t h SAIF's i n s u r e d on September 26, 1984. At t h e t i m e o f h e a r i n g , 
c l a i m a n t was 36 y e a r s o l d . The o r i g i n a l i n j u r y was an a n k l e f r a c t u r e . I n 
August 1985, c l a i m a n t was diagnosed as h a v i n g l e f t t a r s a l t u n n e l syndrome w i t h 
p r o b a b l e m i l d s y m p a t h e t i c d y s t r o p h y . At t h a t t i m e , h i s t r e a t i n g o s t e o p a t h i c 
s u r g e o n , Dr. F r i t c h e t t , p e r f o r m e d a decompression o f t h e l e f t p o s t e r i o r t i b i a l 
n e r v e r o o t . 

I n December 1985, f o l l o w i n g c l a i m a n t ' s r e c u p e r a t i o n f r o m t h i s p r o c e d u r e , 
Dr. F r i t c h e t t d e c l a r e d h i s a n k l e c o n d i t i o n m e d i c a l l y s t a t i o n a r y and imposed 
permanent r e s t r i c t i o n s . C laimant was t o permanently a v o i d w a l k i n g on rough o r 
uneven g r o u n d , and he was n o t t o st a n d o r wa l k i n excess o f t h r e e h o u r s a t a 
t i m e . 

On January 27, 1986, t h e c l a i m was c l o s e d by D e t e r m i n a t i o n Order. 
C l a i m a n t r e c e i v e d a scheduled permanent p a r t i a l d i s a b i l i t y award o f 10 p e r c e n t 
f o r t h e l e f t f o o t . On September 22, 1986, a f t e r c l a i m a n t a ppealed t h i s award, 
t h e p a r t i e s s t i p u l a t e d t o a 15 p e r c e n t i n c r e a s e , f o r a t o t a l award o f 25 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y . T h i s s t i p u l a t i o n was t h e l a s t arrangement o f 
compensation. 

D e s p i t e t h e m e d i c a l r e s t r i c t i o n s p l a c e d on c l a i m a n t , he a t t e m p t e d t o r e 
t u r n t o l o g g i n g j o b s and p r e d i c t a b l y e x p e r i e n c e d an e x a c e r b a t i o n o f symptoms. 
F o l l o w i n g t h e e x a c e r b a t i o n , c l a i m a n t ' s a b i l i t y t o s t a n d and w a l k f o r p r o l o n g e d 
p e r i o d s was l i m i t e d . He began w e a r i n g a knee brace i n November 1988. C l a i m a n t 
f i l e d an a g g r a v a t i o n c l a i m which was denied by SAIF on January 13, 1989. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s symptoms o f p a i n , s w e l l i n g , and b u r n i n g i n t h e l e f t f o o t were 
e x a c e r b a t e d and r e s u l t e d i n a t l e a s t a temporary l o s s o f use o r f u n c t i o n g r e a t e r 
t h a n e x i s t e d a t t h e t i m e o f t h e s t i p u l a t e d award i n September 1986. 

C l a i m a n t ' s l e f t a n k l e c o n d i t i o n remains m e d i c a l l y s t a t i o n a r y ; h i s exacer
b a t i o n o f symptoms has r e s u l t e d i n t h e same use and f u n c t i o n l i m i t a t i o n s p r e v i 
o u s l y c o n t e m p l a t e d . C l a i m a n t ' s worsening o f symptoms was c o n t e m p l a t e d by t h e 
l a s t arrangement o f compensation. 

No e v i d e n c e i s p r e s e n t e d t h a t c l a i m a n t ' s symptomatic f l a r e - u p r e s u l t e d i n 
i n p a t i e n t t r e a t m e n t o r d i s a b i l i t y f o r a p e r i o d e x c e e d i n g 14 days. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee found t h a t c l a i m a n t s u f f e r e d a compensable a g g r a v a t i o n o f h i s 
l e f t a n k l e c o n d i t i o n . We d i s a g r e e . 

I n o r d e r t o demonstrate a compensable a g g r a v a t i o n o f h i s l e f t f o o t , 
c l a i m a n t has t o have e x p e r i e n c e d i n c r e a s e d l o s s o f use s i n c e t h e l a s t a r r a n g e 
ment o f compensation. I n t e r n a t i o n a l Paper Co. v. T u r n e r , 84 Or App 248 rem 304 
Or 354 ( 1 9 8 7 ) , on rem 91 Or App 91 (1988). F u r t h e r m o r e , t h e i n c r e a s e d l o s s o f 
use o r f u n c t i o n o f t h e scheduled body p a r t must be g r e a t e r t h a n t h a t contem
p l a t e d by t h e l a s t award o r arrangement. See e.g., Edward D. Lucas, 41 Van 
N a t t a 2272, 2277 ( 1 9 8 9 ) ; Karen M. S c h o f i e l d , 42 Van N a t t a 456 ( 1 9 9 0 ) . 

The m e d i c a l e v i d e n c e i s u n c o n t r o v e r t e d t h a t c l a i m a n t s u f f e r e d an exacerba
t i o n o f p a i n , s w e l l i n g , and b u r n i n g s e n s a t i o n s i n h i s l e f t f o o t . ( E x h i b i t 2 1 ) . 
These symptoms r e s u l t e d i n a t l e a s t a temporary l o s s o f use o r f u n c t i o n g r e a t e r 
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t h a n e x i s t e d a t t h e t i m e o f t h e September 1986 s t i p u l a t i o n . For example, 
c l a i m a n t t e s t i f i e d t h a t f o l l o w i n g t h e r e t u r n o f t h e s e symptoms he c o u l d n o t 
s t a n d as l o n g and h i s range o f w a l k i n g decreased. ( T r 7-10). C l a i m a n t was 
s u p p l i e d w i t h a f o o t b r a c e i n November 1988, which i s a f u r t h e r i n d i c a t i o n o f 
l o s s o f use. ( T r 10-11; Ex 12-4). 

We n e x t c o n s i d e r whether t h e l a s t award o f 25 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y was p r e d i c a t e d on an a n t i c i p a t e d waxing and waning o f c l a i m a n t ' s 
symptoms. Here, c l a i m a n t ' s p r i m a r y symptomatology f o l l o w i n g t h e o r i g i n a l f r a c 
t u r e and a l s o a f t e r t h e decompression s u r g e r y was p a i n , s w e l l i n g , t i n g l i n g and 
b u r n i n g s e n s a t i o n s i n h i s l e f t f o o t . To p r e v e n t f l a r e - u p s o f t h e s e symptoms, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n t o l d him t o a v o i d w a l k i n g on uneven o r r o u g h 
ground and n o t t o s t a n d o r w a l k more t h a n t h r e e hours a t a t i m e . These perma
nent r e s t r i c t i o n s were r e i t e r a t e d i n a September 2, 1986 l e t t e r f r o m Dr. 
F r i t c h e t t t o c l a i m a n t ' s a t t o r n e y i m m e d i a t e l y b e f o r e t h e l a s t s t i p u l a t e d award. 
( E x h i b i t 1 9 ) . As a n t i c i p a t e d , when c l a i m a n t a t t e m p t e d t o r e t u r n t o j o b s t h a t 
exceeded t h e s e r e s t r i c t i o n s , he once a g a i n e x p e r i e n c e d symptoms o f s w e l l i n g and 
b u r n i n g s e n s a t i o n o f t h e l e f t f o o t . 

I n t h i s case, we assume t h a t t h e p a r t i e s c o n s i d e r e d a l l e v i d e n c e a v a i l a b l e 
a t t h e t i m e t h e y s t i p u l a t e d t o an award o f 25 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y . I n t e r n a t i o n a l Paper Co., supra, 84 Or App a t 251. The a v a i l a b l e 
e v i d e n c e i n c l u d e s a r e p o r t from Dr. F r i t c h e t t i n w h i c h he r e s t r i c t e d c l a i m a n t 
f r o m w a l k i n g on uneven ground and s t a n d i n g f o r p e r i o d s i n excess o f t h r e e h o u r s . 
We i n f e r f r o m Dr. F r i t c h e t t ' s r e s t r i c t i o n s t h a t he b e l i e v e d c l a i m a n t ' s r e t u r n t o 
work i n v o l v i n g t h e s e a c t i v i t i e s would cause a f l a r e - u p o f h i s l e f t a n k l e c o n d i 
t i o n and r e s u l t i n p e r i o d s o f i n c r e a s e d d i s a b i l i t y . See Noble J. Chasteen, 41 
Van N a t t a 528, 529 ( 1 9 8 9 ) . Dr. F r i t c h e t t ' s o p i n i o n was u n r e b u t t e d . Conse
q u e n t l y , we c o n c l u d e t h e September 1986 s t i p u l a t i o n c o n t e m p l a t e d f u t u r e f l a r e -
ups . 

The r e m a i n i n g i s s u e i s whether o r n o t t h e a l l e g e d p e r i o d s o f d i s a b i l i t y 
e x p e r i e n c e d by c l a i m a n t exceeded t h o s e a n t i c i p a t e d by t h e p r i o r d i s a b i l i t y 
award. I d . a t 530. I f t h e p e r i o d o f d i s a b i l i t y r e s u l t i n g f r o m a f l a r e - u p o f 
symptoms exceeds 14 days, o r i f t h e f l a r e - u p r e q u i r e s i n p a t i e n t h o s p i t a l i z a t i o n , 
t h e c l a i m a n t has s u s t a i n e d an a g g r a v a t i o n as a m a t t e r o f law. Gwynn v. SAIF, 
304 Or 345, 353 ( 1 9 8 7 ) ; I n t e r n a t i o n a l Paper Co., supra, on rem 91 Or App a t 94; 
Noble J. Chasteen, s u p r a . 

The r e c o r d i n t h i s case r e v e a l s no evidence as t o d u r a t i o n o f d i s a b i l i t y 
o r o f any h o s p i t a l i z a t i o n due t o c l a i m a n t ' s e x a c e r b a t i o n o f symptoms. Moreover, 
t h e a t t e n d i n g o r t h o p e d i s t , Dr. F r i t c h e t t , r e p o r t e d t h a t c l a i m a n t ' s e x a c e r b a t e d 
symptoms were p r i m a r i l y r e l a t e d t o r e s i d u a l s o f t h e compensable a n k l e i n j u r y and 
t h e f a c t t h a t c l a i m a n t d i d n o t f o l l o w t h r o u g h w i t h t h e r e s t r i c t i o n s o u t l i n e d 
t h r e e y e a r s e a r l i e r . A d d i t i o n a l l y , Dr. F r i t c h e t t i n d i c a t e d t h a t t h e r e was no 
c u r a t i v e t r e a t m e n t , o t h e r t h a n t o c o n t i n u e w i t h t h e p r e v i o u s r e s t r i c t i o n s . 
S u p p o r t i n g t h i s m e d i c a l o p i n i o n i s an independent o r t h o p e d i c e v a l u a t i o n by Dr. 
Van 0 1 s t , who agrees t h a t c l a i m a n t ' s c o n d i t i o n remains m e d i c a l l y s t a t i o n a r y , and 
t h a t t h e r e a r e no f u r t h e r t r e a t m e n t s o r c u r a t i v e b e n e f i t s a v a i l a b l e , and t h a t 
c l a i m a n t ' s r e s t r i c t i o n s remain t h e same. No c o n t r a r y m e d i c a l f i n d i n g s were 
p r e s e n t e d . 

On t h i s r e c o r d , c l a i m a n t has n o t proven t h a t her e x a c e r b a t i o n r e s u l t e d i n 
t o t a l d i s a b i l i t y i n excess o f 14 days, r e q u i r e d i n i n p a t i e n t t r e a t m e n t , o r 
o t h e r w i s e exceeded t h a t a n t i c i p a t e d by t h e l a s t arrangement o f c o m p ensation. 
A c c o r d i n g l y , c l a i m a n t has n o t e s t a b l i s h e d a compensable a g g r a v a t i o n . 
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ORDER . 

The R e f e r e e ' s o r d e r , d a t e d May 11, 1989, i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's assessed a t t o r n e y f e e 
award o f $500 i s r e v e r s e d . 

August 10, 1990 C i t e as 42 Van N a t t a 1745 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RILEY F. BEAN, Claimant 
WCB Case No. 88-17098 

ORDER ON REVIEW 
Malagon & Moore, Claimant A t t o r n e y s 

S n a r s k i s , Yager, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Ref e r e e Brown's o r d e r 
t h a t : ( 1 ) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a 
back c o n d i t i o n ; and (2) h e l d t h a t c l a i m a n t had t i m e l y f i l e d h i s c l a i m f o r aggra
v a t i o n r i g h t s . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and t i m e l i n e s s o f f i l i n g . 
We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , a t r u c k d r i v e r , s u s t a i n e d a compensable back i n j u r y on December 
10, 1982. He had a p r i o r h i s t o r y o f low back problems and t r e a t m e n t , i n c l u d i n g 
a 1968 lumbar laminectomy a t L4-5. On December 2 1 , 1982, Dr. Di x o n , M.D., p e r 
formed a lumbar myelogram, which was c o n s i s t e n t w i t h m i l d d i s c h e r n i a t i o n a t L4-
5. C l a i m a n t t r e a t e d w i t h Dr. G e l l , r h e u m a t o l o g i s t , f r o m J u l y 1984 t h r o u g h 
August 1988. 

The c l a i m was f i r s t c l o s e d by D e t e r m i n a t i o n Order d a t e d August 3 1 , 1983. 
The c l a i m was l a s t c l o s e d by an October 13, 1987 D e t e r m i n a t i o n Order t h a t 
awarded no permanent d i s a b i l i t y i n a d d i t i o n t o c l a i m a n t ' s p r i o r award o f 25 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y f o r t h e low back. C l a i m a n t r e q u e s t e d a 
h e a r i n g on t h e October 1987 D e t e r m i n a t i o n Order. 

On F e b r u a r y 10, 1988, c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , Dr. 
S u t h e r l a n d , neurosurgeon, found t h a t c l a i m a n t had d i s c b u l g i n g a t a l l f o u r lower 
lumbar d i s c spaces. On February 22, 1988, a h e a r i n g r e g a r d i n g t h e October 1987 
D e t e r m i n a t i o n Order was h e l d b e f o r e Referee Melum. The r e c o r d c l o s e d on t h e 
d a t e o f h e a r i n g . A t t h a t t i m e , c l a i m a n t was capable o f p e r f o r m i n g m o d i f i e d work 
r e q u i r i n g no more t h a n one c o n t i n u o u s hour o f s i t t i n g , s t a n d i n g and w a l k i n g , and 
no more t h a n f o u r hours o f each a c t i v i t y i n an e i g h t hour day. R e f e r e e Melum 
i s s u e d an o r d e r aw a r d i n g an a d d i t i o n a l 40 p e r c e n t unscheduled permanent d i s a b i l 
i t y f o r t h e low back, f o r a t o t a l o f 65 p e r c e n t . 

M y e l o g r a p h i c s t u d i e s performed on May 6, 1988 i n d i c a t e d no change i n t h e 
lumbar s p i n e f r o m t h e 1982 s t u d i e s . 

On May 11, 1988, Dr. S u t h e r l a n d r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m lumbar 
s u r g e r y . Pursuant t o Dr. S u t h e r l a n d ' s r e q u e s t , an independent m e d i c a l examina
t i o n was p e r f o r m e d by t h e Western M e d i c a l C o n s u l t a n t s on J u l y 16, 1988. On 
August 29, 1988, Dr. S u t h e r l a n d r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
p a i n i n t h e l o w e r back w i t h cramping i n t h e l e g s and t i n g l i n g g o i n g down as f a r 
as t h e f i r s t t o e s . Dr. S u t h e r l a n d r e q u e s t e d t h a t t h e c l a i m be reopened and 
te m p o r a r y d i s a b i l i t y b e n e f i t s r e s t o r e d . 
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On September 1, 1988, Dr. Tennyson, n e u r o s u r g i c a l c o n s u l t a n t , r e v i e w e d 
c l a i m a n t ' s r e c o r d s and t h e most r e c e n t myelograms. 

On September 30, 1988, t h e i n s u r e r d e n i e d c l a i m a n t ' s r e q u e s t f o r s u r g e r y 
and f u r t h e r t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r had n o t i c e o f a r e q u e s t f o r a d d i t i o n a l t r e a t m e n t f o r a wors
ened c o n d i t i o n r e l a t e d t o t h e i n j u r y l e s s t h a n f i v e y e a r s a f t e r August 3 1 , 1983, 
when t h e c l a i m was f i r s t c l o s e d . 

C l a i m a n t has n o t s u f f e r e d a worsening o f h i s compensable c o n d i t i o n s i n c e 
t h e F e b r u a r y 22, 1988 h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e h e l d t h a t c l a i m a n t had f i l e d an a g g r a v a t i o n c l a i m b e f o r e h i s 
a g g r a v a t i o n r i g h t s e x p i r e d and had e s t a b l i s h e d an a g g r a v a t i o n . We agree t h a t 
t h e c l a i m was f i l e d t i m e l y , b u t r e v e r s e on t h e m e r i t s . 

The A g g r a v a t i o n C l a i m 

C l a i m a n t ' s c l a i m was f i r s t c l o s e d by D e t e r m i n a t i o n Order d a t e d August 3 1 , 
1983. T h e r e f o r e , any c l a i m f o r a g g r a v a t i o n must have been f i l e d p r i o r t o August 
3 1 , 1988. ORS 656.273. 

A m e d i c a l r e p o r t w i l l s e r v e as a c l a i m f o r a g g r a v a t i o n i f i t p u t s t h e i n 
s u r e r on n o t i c e o f t h e need f o r a d d i t i o n a l m e d i c a l s e r v i c e s f o r a worsened con
d i t i o n . K r a i a c i c v. B l a z i n g Orchards, 84 Or App 127 ( 1 9 8 7 ) . A s u r g e r y r e q u e s t 
i s a c l a s s i c example o f such a c l a i m , e s p e c i a l l y i f c o u p l e d w i t h new f i n d i n g s . 
See H a r e t v. SAIF, 720 Or App 668 (19 8 5 ) . On May 11, 1988, Dr. S u t h e r l a n d r e 
q u e s t e d a u t h o r i z a t i o n f o r s u r g e r y f o r a d i s c h e r n i a t i o n r e l a t e d t o t h e compens
a b l e c o n d i t i o n . A l t h o u g h t h e r e c o r d does n o t r e f l e c t when t h e i n s u r e r r e c e i v e d 
t h e r e p o r t , i t does e s t a b l i s h t h a t on May 3 1 , 1988, t h e i n s u r e r r e c e i v e d a r e 
p o r t f r o m Dr. G e l l r e s p o n d i n g t o t h e recommendation and s e t up an in d e p e n d e n t 
m e d i c a l e x a m i n a t i o n f o r J u l y 16, 1988, t o e v a l u a t e t h e r e q u e s t . A l t h o u g h p r i o r 
r e p o r t s had n o t e d d i s c b u l g e s , none had suggested a h e r n i a t i o n and none had p r o 
posed s u r g e r y . On t h i s r e c o r d , we f i n d t h a t t h e i n s u r e r had been n o t i f i e d , n o t 
l a t e r t h e n May 3 1 , 1988, t h a t c l a i m a n t ' s c o n d i t i o n may have worsened r e q u i r i n g 
new, r a t h e r t h a n o n g o i n g , m e d i c a l s e r v i c e s . Consequently, we f i n d t h a t an 
a g g r a v a t i o n c l a i m was f i l e d w i t h i n t h e f i v e year a g g r a v a t i o n p e r i o d . 

A g g r a v a t i o n 

The R e f e r e e , d e f e r r i n g t o t r e a t i n g p h y s i c i a n S u t h e r l a n d ' s o p i n i o n , h e l d 
t h a t under t h e law o f t h e case, c l a i m a n t was 
cap a b l e o f w o r k i n g as o f t h e l a s t arrangement o f compensation 
i n F e b r u a r y 1988 b u t was n o t capable o f w o r k i n g as o f August 29, 1988, and t h u s 
had e s t a b l i s h e d an a g g r a v a t i o n o f h i s back c o n d i t i o n . 

I n o r d e r t o e s t a b l i s h t h a t he s u f f e r e d an a g g r a v a t i o n , c l a i m a n t must show 
t h a t he e x p e r i e n c e d a w o r s e n i n g o f h i s c o n d i t i o n s i n c e t h e l a s t arrangement o f 
compensation. S m i t h v. SAIF, 302 Or 396 (19 8 6 ) . "Worsening" w i t h i n t h i s con
t e x t means i n c r e a s e d symptoms, o r a : worsened u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n 
a d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . I d . Here, t h e Februa r y 22, 1988 h e a r i n g 
was t h e l a s t arrangement o f compensation. L a r r y H. Erbs, 42 Van N a t t a 98 
( 1 9 9 0 ) ; Joseph R. K l i n s k y , 35 Van N a t t a 332, 333-334, a f f ' d mem. 66 Or App 193 
( 1 9 8 3 ) . 
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A f t e r a de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has n o t e s t a b 
l i s h e d t h a t h i s c o n d i t i o n i s c u r r e n t l y worse t h a n i t was a t t h e t i m e o f t h e l a s t 
a rrangement o f compensation. 

A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a 
t r e a t i n g p h y s i c i a n , i t w i l l n o t do so when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , repub
l i s h e d 38 Van N a t t a 423 (19 8 6 ) . 

Here, we f i n d p e r s u a s i v e reasons not t o d e f e r t o t h e o p i n i o n o f Dr. 
S u t h e r l a n d , on whose August 29, 1988 r e p o r t t h e Referee based h i s c o n c l u s i o n 
t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f h i s back c o n d i t i o n . Dr. S u t h e r l a n d , 
r e l y i n g on a May 6, 1988 myelogram, f e l t t h a t c l a i m a n t s u f f e r e d f r o m a h e r n i a t e d 
d i s c and c o u l d n o t work. However, S u t h e r l a n d o f f e r e d no f u r t h e r a n a l y s i s o f 
c l a i m a n t ' s c o n d i t i o n . He d i d n o t compare c l a i m a n t ' s c o n d i t i o n b e f o r e and a f t e r 
t h e F e b r u a r y 22, 1988 h e a r i n g . 

I n c o n t r a s t , Dr. Tennyson, a f t e r r e v i e w i n g t h e m e d i c a l r e c o r d , e x p l a i n e d 
t h a t c l a i m a n t ' s s p i n e showed m i n i s c u l e d e g e n e r a t i v e changes t y p i c a l o f p o s t o p e r 
a t i v e changes f o l l o w i n g t h e t y p e o f lumbar s u r g e r y c l a i m a n t underwent i n 1968. 
Tennyson f o u n d no change between t h e 1982 and 1988 m y e l o g r a p h i c s t u d i e s . He 
o p i n e d t h a t t h e r e i s no d e f i n i t e o b j e c t i v e e v i d e n c e o f nerv e r o o t compression. 
N e u r o l o g i s t Kho, o f t h e Western M e d i c a l C o n s u l t a n t s , c o n c u r r e d w i t h Dr. 
Tennyson. He foun d t h e May 6, 1988 myelogram t o be w i t h i n n ormal l i m i t s . We 
d e f e r t o t h e w e l l - r e a s o n e d o p i n i o n s o f Drs. Tennyson and Kho. 

P e r s u a s i v e l a y t e s t i m o n y may be p r o b a t i v e o f whether a w o r s e n i n g p r o d u c i n g 
an i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y has o c c u r r e d . A t h e a r i n g , c l a i m a n t t e s t i 
f i e d t h a t h i s c o n d i t i o n i s worse t h a n a t t h e t i m e o f t h e l a s t arrangement o f 
compensation i n t h a t he cannot walk o r c l i m b l a d d e r s as w e l l as he c o u l d p r e v i 
o u s l y . However, on c r o s s - e x a m i n a t i o n he s t a t e d t h a t he c o n t i n u e s t o do a l o t o f 
w a l k i n g . Moreover, c l a i m a n t r e l a t e d t o t h e Western M e d i c a l C o n s u l t a n t s on J u l y 
16, 1988 t h a t he c o u l d s i t f o r one hour, s t a n d f o r 30 t o 40 m i n u t e s and d r i v e 
f o r one hour. These a r e , e s s e n t i a l l y , t h e same s u b j e c t i v e l i m i t a t i o n s c l a i m a n t 
r e p o r t e d a t t h e t i m e o f t h e February 22, 1988 h e a r i n g . T h e r e f o r e , we do n o t 
f i n d t h a t c l a i m a n t ' s t e s t i m o n y e s t a b l i s h e s a l o s s o f e a r n i n g c a p a c i t y s i n c e t h e 
l a s t arrangement o f compensation. 

ORDER 

The Referee's o r d e r d a t e d February 3, 1989, as r e c o n s i d e r e d March 1, 1989, 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d 
and u p h e l d . The Referee's $1,500 a t t o r n e y f e e award c o n c e r n i n g t h e a g g r a v a t i o n 
d e n i a l i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

August 10, 1990 C i t e as 42 Van N a t t a 1747 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LANE T. PLOTNER, Claimant 

WCB Case Nos. 88-22611 & 88-17778 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

W i l l i a m B l i t z , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f Ref e r e e 

Danner's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f an a g g r a v a t i o n c l a i m r e l a t i n g 
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t o an August 3, 1988 a u t h o r i z a t i o n , o f temporary d i s a b i l i t y c o mpensation; and (2) 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and scope o f r e v i e w . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was compensably i n j u r e d as a r e s u l t o f a June 3, 1986 a c c i d e n t i n 
w h i c h he was i n v o l v e d w h i l e employed as a t r u c k d r i v e r f o r L i b e r t y N o r t h w e s t ' s 
i n s u r e d . As a r e s u l t , c l a i m a n t s u f f e r e d compression f r a c t u r e s and s e v e r a l o f 
t h e v e r t e b r a e i n t h e mid-back were f u s e d . The c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order w i t h an award o f 30 p e r c e n t unscheduled permanent d i s a b i l i t y and 14 months 
o f t e m p o r a r y t o t a l d i s a b i l i t y compensation. 

I n March 1988 he was a p p a r e n t l y i n v o l v e d i n a chase and a r r e s t and, t h e r e 
a f t e r , e x p e r i e n c e d back p a i n . 

On June 2 1 , 1988, c l a i m a n t was i n v o l v e d i n a second t r u c k i n g a c c i d e n t 
w h i l e w o r k i n g f o r SAIF's i n s u r e d . H i s i n i t i a l c o m p l a i n t s were o f l e g p a i n o n l y . 
He s u f f e r e d a b r a s i o n s o f t h e l e g s . 

On J u l y 12, 1988, SAIF accepted " c o n t u s i o n / s w o l l e n l o w e r l e g s . " 

On August 3, 1988, c l a i m a n t was seen by Dr. B e r t , M.D. He was c o m p l a i n i n g 
o f back p a i n . Dr. B e r t diagnosed back s t r a i n f o l l o w i n g t h e two 1988 i n j u r i e s . 
He a u t h o r i z e d t i m e l o s s . The r e p o r t was sent t o SAIF. On August 29, 1988, SAIF 
a d v i s e d t h e Department o f I n s u r a n c e and Finance t h a t i t had r e c l a s s i f i e d t h e 
c l a i m as d i s a b l i n g and begun p a y i n g temporary t o t a l d i s a b i l i t y . 

Meantime, i t appears t h a t c l a i m a n t ' s a t t o r n e y r e q u e s t e d t h a t t h e 1986 
c l a i m be reopened on an a g g r a v a t i o n b a s i s commencing August 3, 1988. (Ex. 1 8 ) . 
On September 27, 1988, L i b e r t y Northwest d e n i e d t h e a g g r a v a t i o n c l a i m on t h e 
grounds t h a t c l a i m a n t ' s compensable c o n d i t i o n had n o t worsened and, i f i t had, 
t h e 1988 compensable i n j u r y was t h e cause o f t h e w o r s e n i n g . 

Dr. B e r t d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on September 16, 1988, and 
r e l e a s e d him t o r e t u r n t o h i s t r u c k d r i v i n g work. 

A D e t e r m i n a t i o n Order i s s u e d October 25, 1988, i n t h e 1988 c l a i m a w a r d i n g 
t e m p o r a r y t o t a l d i s a b i l i t y o n l y f o r t h e p e r i o d August 3 t h r o u g h September 16, 
1988. 

On Oct o b e r 3 1 , 1988, SAIF i s s u e d a d e n i a l s t a t i n g t h a t c l a i m a n t ' s " d o r s a l 
lumbar c o n d i t i o n i s no l o n g e r c a u s a l l y r e l a t e d " t o t h e 1988 compensable i n j u r y 
and i s now r e l a t e d s o l e l y t o t h e 1986 i n j u r y . T h e r e f o r e , a c c o r d i n g t o t h e 
d e n i a l , "we a r e u n a b l e t o accept r e s p o n s i b i l i t y f o r any t r e a t m e n t and/or d i s 
a b i l i t y i n c o n n e c t i o n w i t h y o u r c u r r e n t d o r s a l lumbar c o n d i t i o n . " 

C l a i m a n t t i m e l y r e q u e s t e d h e a r i n g s on each o f t h e d e n i a l s . 

The case was s u b m i t t e d f o r d e c i s i o n on t h e r e c o r d . 

FINDINGS OF ULTIMATE FACT 

L i b e r t y N o r t h w e s t ' s d e n i a l was n o t a d e n i a l o f f u t u r e d i s a b i l i t y o r medi
c a l s e r v i c e s . 

A t t h e t i m e SAIF's October 3 1 , 1988 d e n i a l i s s u e d , c l a i m a n t had s u b m i t t e d 
no c l a i m f o r a d d i t i o n a l d i s a b i l i t y o r m e d i c a l s e r v i c e s f o r h i s back c o n d i t i o n . 
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CONCLUSIONS OF LAW AND OPINION 

I n c l a i m a n t ' s w r i t t e n argument t o t h e Referee, c l a i m a n t contended t h a t t h e 
Re f e r e e s h o u l d d e c i d e whether L i b e r t y Northwest o r SAIF s h o u l d have o n g o i n g r e 
s p o n s i b i l i t y f o r c l a i m a n t ' s back d i f f i c u l t i e s . C l a i m a n t u r g e d t h a t h i s 1988 i n 
j u r y had r e s o l v e d and t h e r e f o r e t h a t L i b e r t y Northwest " s h o u l d be h e l d r e s p o n s i 
b l e f o r p r o c e s s i n g any subsequent b i l l i n g s o r o t h e r c l a i m by c l a i m a n t t h e same 
as i f n e i t h e r d e n i a l had ever been e n t e r e d . " A l t h o u g h c o u n s e l f o r L i b e r t y 
N o r t h w e s t o b j e c t e d t o t h i s c h a r a c t e r i z a t i o n o f t h e i s s u e , t h e R e f e r e e t r e a t e d 
t h e case as a d i s p u t e c o n c e r n i n g f u t u r e r e s p o n s i b i l i t y and s e t a s i d e L i b e r t y 
N o r t h w e s t ' s a g g r a v a t i o n d e n i a l ; he remanded t h e c l a i m " f o r c o n t i n u e d acceptance 
by t h a t c a r r i e r . " 

On r e v i e w , L i b e r t y Northwest renews i t s o b j e c t i o n t o t h e c h a r a c t e r i z a t i o n 
o f t h i s d i s p u t e by c l a i m a n t and t h e Referee. We a r e persuaded t h a t L i b e r t y 
N o r t h w e s t i s c o r r e c t and t h a t t h e two d e n i a l s must be addressed s e p a r a t e l y . 

L i b e r t y N o r t h w e s t ' s D e n i a l 

L i b e r t y N o r t h w e s t ' s d e n i a l addressed Dr. B e r t ' s August 3 t i m e l o s s a u t h o 
r i z a t i o n and c l a i m a n t ' s a t t o r n e y ' s r e q u e s t f o r r e o p e n i n g o f t h e 1986 c l a i m . 
That p e r i o d o f t i m e l o s s has been p a i d i n t h e 1988 c l a i m by SAIF. C l a i m a n t does 
n o t c o n t e n d t h a t L i b e r t y Northwest r a t h e r t h a n SAIF was r e s p o n s i b l e f o r t h a t 
p e r i o d o f t i m e l o s s . I n s t e a d , c l a i m a n t contends t h a t L i b e r t y N o r t h w e s t ' s d e n i a l 
r e p u d i a t e d r e s p o n s i b i l i t y f o r f u t u r e b e n e f i t s . I t p l a i n l y does n o t . T h e r e f o r e , 
we r e i n s t a t e L i b e r t y N o rthwest's d e n i a l . 

SAIF's D e n i a l 

SAIF's d e n i a l , on t h e o t h e r hand, i s a p p a r e n t l y i n t e n d e d t o e s t a b l i s h t h a t 
SAIF w i l l no l o n g e r have any r e s p o n s i b i l i t y f o r c l a i m a n t ' s back problems: we so 
c o n s t r u e i t because c l a i m a n t had made no c l a i m f o r b e n e f i t s o f any k i n d when 
SAIF i s s u e d i t s d e n i a l o f r e s p o n s i b i l i t y w i t h i n s i x days f o l l o w i n g c l o s u r e o f 
t h e 1988 c l a i m . See Mark E. F u l l e r , 42 Van N a t t a 1731 ( 1 9 9 0 ) . ORS 656.307 and 
t h e D i r e c t o r ' s r u l e s p r o m u l g a t e d t h e r e u n d e r c o n t e m p l a t e t h a t r e s p o n s i b i l i t y w i l l 
be a d j u d i c a t e d o n l y when t h e r e i s a d i s p u t e over t h e d u t y t o pay p u r s u a n t t o a 
c l a i m f o r b e n e f i t s . Thus, t h e r u l e r e q u i r e s t h e i n s u r e r t h a t d e n i e s r e s p o n s i 
b i l i t y t o send i n f o r m a t i o n c o n c e r n i n g t h e c l a i m t o any o t h e r i n s u r e r i t deems 
r e s p o n s i b l e , r e q u i r e s t h e second i n s u r e r t o process t h e i n f o r m a t i o n as a c l a i m 
on b e h a l f o f t h e worker and p r o v i d e s f o r a h e a r i n g t o d e t e r m i n e r e s p o n s i b i l i t y . 
Former OAR 436-60-180. The r u l e s do n o t co n t e m p l a t e t h a t we s h o u l d conduct 
h e a r i n g s c o n c e r n i n g r e s p o n s i b i l i t y f o r a c o n d i t i o n t h a t has o c c a s i o n e d no c l a i m . 
Inasmuch as t h e r e was no c l a i m when SAIF's d e n i a l i s s u e d , we s h a l l s e t i t a s i d e . 
E v a n i t e F i b e r C o r p o r a t i o n v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . See B e r n i c e E r w i n , 
41 Van N a t t a 154 ( 1 9 8 9 ) , a f f ' d mem., 100 Or App 551 ( 1 9 9 0 ) . 

I f a t any t i m e i n t h e f u t u r e c l a i m a n t makes a c l a i m f o r d i s a b i l i t y o r med
i c a l s e r v i c e s , t h e i n s u r e r s may de t e r m i n e whether t o accep t o r deny t h a t c l a i m 
and t h e p a r t i e s w i l l be f r e e t o l i t i g a t e t h e q u e s t i o n o f r e s p o n s i b i l i t y f o r t h a t 
p a r t i c u l a r d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . 

ORDER 

The Referee's o r d e r d a t e d March 30, 1989, and r e p u b l i s h e d on June 9, 1989, 
i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l o f October 3 1 , 1988 i s s e t a s i d e . 
For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h i s i s s u e , c l a i m a n t ' s a t t o r n e y 
i s awarded a $750 a t t o r n e y f e e , t o be p a i d by SAIF. L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s d e n i a l o f September 27, 1988 i s r e i n s t a t e d and u p h e l d . The 
Re f e r e e ' s $750 a t t o r n e y f e e award i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JANNETTE I . SHUE, Claimant 

WCB Case No. 88-22594 
ORDER ON REVIEW 

Dennis O'Malley, Claimant A t t o r n e y 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h : (1) d e c l i n e d t o 
address t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s a l l e g e d b i l a t e r a l t e n d i n i t i s c o n d i t i o n ; 
(2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome; (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's a l l e g e d 
back-up d e n i a l o f t h a t c o n d i t i o n ; and (4) d e c l i n e d t o assess p e n a l t i e s and 
a t t o r n e y f e e s f o r SAIF's a l l e g e d u n t i m e l y d e n i a l . On r e v i e w , t h e i s s u e s a r e 
scope o f r e v i e w , c o m p e n s a b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

FINDINGS OF ULTIMATE FACT 

The i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s a l l e g e d b i l a t e r a l t e n d i n i t i s 
c o n d i t i o n was n o t r a i s e d by c l a i m a n t a t h e a r i n g . 

C l a i m a n t does n o t have a w o r k - r e l a t e d b i l a t e r a l c a r p a l t u n n e l syndrome. 

SAIF's d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n was n o t a 
back-up d e n i a l o f a p r e v i o u s l y accepted c o n d i t i o n . 

SAIF's f a i l u r e t o proc e s s c l a i m a n t ' s l e f t arm c l a i m w i t h i n 60 days was 
u n r e a s o n a b l e , b u t was n o t a r e s i s t a n c e t o payment o f compensation. 

CONCLUSIONS OF LAW AND OPINION 

Scope o f R e v i e w / C o m p e n s a b i l i t y o f B i l a t e r a l C a r p a l Tunnel Syndrome 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n as t h e y r e l a t e t o t h e scope 
o f r e v i e w and c o m p e n s a b i l i t y i s s u e s . 

P e n a l t i e s and A t t o r n e y Fees f o r A l l e g e d Back-Up D e n i a l 

We a f f i r m t h e Referee's c o n c l u s i o n t h a t no p e n a l t i e s and a t t o r n e y f e e s can 
be awarded on t h i s i s s u e . However, we do so f o r d i f f e r e n t r e a s o n s . 

I n t h e absence o f f r a u d , m i s r e p r e s e n t a t i o n , o r o t h e r i l l e g a l a c t i v i t y , an 
i n s u r e r who a c c e p t s a c l a i m f o r a c o n d i t i o n under ORS 656.262(6) may n o t subse
q u e n t l y deny t h e c o m p e n s a b i l i t y o f t h e u n d e r l y i n g c l a i m . Bauman v. SAIF, 295 Or 
788, 794 ( 1 9 8 3 ) . The Bauman r u l e a p p l i e s o n l y t o a d e n i a l o f a c o n d i t i o n s p e c i f 
c a l l y o r o f f i c i a l l y a c c e p t e d by t h e i n s u r e r . Johnson v. S p e c t r a P h y s i c s , 303 Or 
49, 52 ( 1 9 8 7 ) . 

The R e f e r e e c o n c l u d e d t h a t SAIF never accepted c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l c l a i m as r e q u i r e d by ORS 656.262(6). For t h i s r e a s o n , he d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y f e e s . The Referee s p e c i f i c a l l y f o u n d no a u t h o r i t y 
t o s u p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t SAIF's c h e c k i n g t h e acceptance box i n t h e 
" i n s u r e r use o n l y " p o r t i o n o f t h e 801 Form c o n s t i t u t e d a v a l i d a c c e ptance o f 
c l a i m a n t ' s c l a i m . 
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Subsequent t o t h e Referee's o r d e r , we c o n s i d e r e d t h i s same i s s u e i n Nancy V. 
S t o r e y , 41 Van N a t t a 1951 ( 1 9 8 9 ) . We n o t e d t h a t "acceptance" i s an a c t t h r o u g h 
w h i c h t h e i n s u r e r acknowledges r e s p o n s i b i l i t y f o r t h e i n j u r y o r c o n d i t i o n con
t a i n e d i n a c l a i m and o b l i g a t e s i t s e l f t o p r o v i d e t h e b e n e f i t s due under t h e law. 
I d . a t 1952-53. T h e r e f o r e , we concluded t h a t c h e c k i n g t h e a p p r o p r i a t e o p t i o n s on 
an 801 c l a i m f o r m i s one manner i n which a c l a i m may be a c c e p t e d . 

N o t w i t h s t a n d i n g t h e S t o r e y h o l d i n g , we are n o t persuaded t h a t SAIF accepted 
c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome when i t completed t h e 801 form i n J u l y 
1988. That f o r m i d e n t i f i e d "arms and hands" as t h e body p a r t s a f f e c t e d , b u t d i d 
n o t e x p l a i n t h e n a t u r e o f t h e i n j u r y o r d i s e a s e o t h e r t h a n a comment f r o m t h e em
p l o y e r r e p r e s e n t a t i v e t h a t c l a i m a n t ' s hands sometimes s w e l l e d . Three days a f t e r 
t h e employer s i g n e d t h e form, i t i s s u e d a f o r m a l acceptance o f o n l y c l a i m a n t ' s 
r i g h t l a t e r a l e p i c o n d y l i t i s . I n i t s November 1988 p a r t i a l d e n i a l o f c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome, SAIF c o n f i r m e d t h a t i t had a c c e p t e d c l a i m a n t ' s 
r i g h t elbow c o n d i t i o n . Under t h e c i r c u m s t a n c e s , we f i n d t h a t SAIF's s p e c i f i c 
a c c e p t a n c e was l i m i t e d t o c l a i m a n t ' s r i g h t l a t e r a l e p i c o n d y l i t i s . T h e r e f o r e , we 
c o n c l u d e t h a t SAIF's d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome was not 
a back-up d e n i a l under Bauman. A c c o r d i n g l y , no p e n a l t i e s and a t t o r n e y f e e s s h o u l d 
be assessed. 

P e n a l t i e s and A t t o r n e y Fees f o r L a t e D e n i a l 

We a l s o a f f i r m t h e Referee's c o n c l u s i o n t h a t no p e n a l t i e s and a t t o r n e y 
f e e s a r e due f o r SAIF's d e n i a l . However, we a g a i n do so f o r d i f f e r e n t reasons. 

A c l a i m i s d e f i n e d as "a w r i t t e n r e q u e s t f o r compensation f r o m a s u b j e c t 
w o r k e r o r someone on t h e w orker's b e h a l f . . . o f w h i c h a s u b j e c t employer has 
n o t i c e o r knowledge . . ," and which i s c a u s a l l y r e l a t e d t o t h e c l a i m a n t ' s em
p l o y m e nt [emphasis s u p p l i e d ] . ORS 656.005(6); 6 5 6 . 0 0 5 ( 7 ) ( a ) ; M i c h a e l L. O r r , 
41 Van N a t t a 192 ( 1 9 8 9 ) . 

The R eferee concluded t h a t c l a i m a n t had n o t e s t a b l i s h e d when she f i l e d a 
c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome, so t h a t c l a i m a n t had n o t proven t h a t 
t h e November 1988 d e n i a l o f t h a t c o n d i t i o n was u n t i m e l y . We d i s a g r e e w i t h t h e 
R e f e r e e ' s a n a l y s i s . 

SAIF knew o f c l a i m a n t ' s c l a i m f o r i n j u r y a f f e c t i n g b o t h t h e r i g h t and l e f t 
upper e x t r e m i t i e s a t l e a s t as o f June 24, 1988, when i t r e c e i v e d Dr. B u t t o n ' s 
r e p o r t o f June 6, 1988 which diagnosed c l a i m a n t ' s c o n d i t i o n as c u m u l a t i v e trauma 
d i s o r d e r w i t h l a t e r a l e p i c o n d y l i t i s , r i g h t elbow g r e a t e r t h a n l e f t . F u r t h e r 
more, SAIF had a d d i t i o n a l n o t i c e t h a t c l a i m a n t ' s c o n d i t i o n i n v o l v e d b o t h t h e 
r i g h t and l e f t arms and hands no l a t e r t h a n J u l y 12, 1988, when i t completed t h e 
801 Form. We f i n d t h a t Dr. B u t t o n ' s r e p o r t , a l o n g w i t h t h e 801 Form c o n s t i t u t e 
a c l a i m f o r b i l a t e r a l e p i c o n d y l i t i s , i f n o t h i n g e l s e . 

SAIF s h o u l d have accepted o r denied t h i s b i l a t e r a l c l a i m w i t h i n 60 days. 
SAIF i s s u e d a t i m e l y acceptance o f r i g h t e p i c o n d y l i t i s b u t d i d n o t h i n g r e g a r d i n g 
t h e l e f t arm u n t i l November 1988, when i t d e n i e d b i l a t e r a l c a r p a l t u n n e l syn
drome. Moreover, i t has never d e n i e d o r accepted t h e l e f t e p i c o n d y l i t i s c o n d i 
t i o n . A c c o r d i n g l y , we conclude t h a t SAIF u n r e a s o n a b l y f a i l e d t o t i m e l y p r o c e s s 
c l a i m a n t ' s l e f t arm c l a i m . 

N e v e r t h e l e s s , a p e n a l t y may n o t be assessed f o r t h i s f a i l u r e . ORS 
656.262(10) p r o v i d e s f o r a p e n a l t y based upon a p e r c e n t a g e o f "amounts t h e n 
due." Here, because we have found t h a t c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n i s 
n o t compensable, t h e r e was no compensation "t h e n due." T h e r e f o r e , a p e n a l t y i s 
n o t a u t h o r i z e d by law. E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . 
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U n l i k e a p e n a l t y , an a t t o r n e y f e e can be awarded even t h o u g h t h e r e a r e no 
"amounts t h e n due," i f t h e c a r r i e r ' s b e h a v i o r c o n s t i t u t e s u n r e a s o n a b l e r e s i s 
t a n c e t o t h e payment o f compensation. ORS 656.262(10); ORS 6 5 6 . 3 8 2 ( 1 ) ; E l l i s , 
s u p r a ; C i n d i A. Cadieux, 41 Van N a t t a 2259 (1989). Because c l a i m a n t has n o t 
e s t a b l i s h e d a compensable l e f t e p i c o n d y l i t i s o r b i l a t e r a l c a r p a l t u n n e l c o n d i 
t i o n , we do n o t f i n d any unreasonable r e s i s t a n c e t o t h e payment o f compensation 
under ORS 656.382. As a r e s u l t , we do not assess an a t t o r n e y f e e on t h e un
t i m e l y d e n i a l i s s u e . L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1989 i s a f f i r m e d . 

J u l y 3 1 , 1990 C i t e as 42 Van N a t t a 1752 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HATTIE L. GOODRICH, Claimant 

WCB Case No. 88-14463 
ORDER ON REVIEW (REMANDING) 

S t e b b i n s & C o f f e y , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r t h a t 
awarded 20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y f o r a psycho
l o g i c a l c o n d i t i o n , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l 
i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
remand. 

FINDINGS OF FACT 

C l a i m a n t , 64 y e a r s o f age a t h e a r i n g , has a 10 t h grade e d u c a t i o n and no 
GED. A t t h e t i m e o f her c l a i m , c l a i m a n t was w o r k i n g as a checkout c l e r k s u per
v i s o r . 

I n September 1986, c l a i m a n t f i l e d a c l a i m f o r a c u t e s i t u a t i o n a l s t r e s s , 
l a t e r d i a g n o s e d as an ad j u s t m e n t d i s o r d e r w i t h a n x i e t y and d e p r e s s i o n . She was 
t r e a t e d , and c o n t i n u e s t o be t r e a t e d , by Dr. M a r t i n , p s y c h i a t r i s t . Her c l a i m 
a r o s e o u t o f an i n c i d e n t s u r r o u n d i n g her t e r m i n a t i o n w i t h t h e employer. By 
O p i n i o n and Order d a t e d F e b r u a r y 5, 1988, her s t r e s s c l a i m was fo u n d compens
a b l e . 

C l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y i n m i d - J u l y 1988 and 
M a r t i n r e l e a s e d her t o r e t u r n t o work. Her c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order on August 5, 1988, awarding temporary d i s a b i l i t y o n l y . C l a i m a n t r e q u e s t e d 
a h e a r i n g . 

I n O c tober 1988, c l a i m a n t was e v a l u a t e d by Dr. Turco, p s y c h i a t r i s t and 
indepe n d e n t m e d i c a l examiner. Turco diagnosed a "mixed n e u r o s i s w i t h d e p r e s 
s i o n , " n o t i n g t h a t t h e "a d j u s t m e n t d i s o r d e r " d i a g n o s i s , made by Dr. M a r t i n , was 
no l o n g e r a p p r o p r i a t e . C l a i m a n t i s t r e a t e d c o n s e r v a t i v e l y w i t h m e d i c i n e w h i c h 
c o n t r o l s h e r in s o m n i a and d e p r e s s i o n . 

C l a i m a n t s u f f e r s permanent impairment r e s u l t i n g f r o m her compensable 1986 
s t r e s s c l a i m . 

She has n o t r e t u r n e d t o work s i n c e her c l a i m was f i l e d . She i s c a p a b l e o f 
r e t u r n i n g t o work. Her h i g h e s t demonstrated "SVP" v a l u e i s 2 f o r her ch e c k - o u t 
c l e r k p o s i t i o n , and she has no documented t r a i n i n g . 
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The Referee awarded c l a i m a n t 20 p e r c e n t unscheduled permanent d i s a b i l i t y 
u nder t h e s t a n d a r d s . The Referee found c l a i m a n t t o be w i t h i n C l a s s 2 f o r t h e 
r a t i n g o f permanent impairment under former OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) ( B ) , and awarded 
20 p e r c e n t d i s a b i l i t y f o r a d e p r e s s i v e r e a c t i o n . C l a i m a n t seeks an i n c r e a s e i n 
t h e e x t e n t o f her permanent d i s a b i l i t y . 

We agree t h a t c l a i m a n t s u f f e r s some unscheduled permanent d i s a b i l i t y under 
t h e s t a n d a r d s r e s u l t i n g from her compensable s t r e s s c l a i m . See f o r m e r OAR 436-
35-270 t h r o u g h 436-35-440. However, i n o r d e r t o r a t e t h e e x t e n t o f a c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y under t h e s t a n d a r d s , s p e c i f i c r e q u i s i t e i n f o r 
m a t i o n must be p r e s e n t i n t h e r e c o r d , i . e . , e v i d e n c e s u f f i c i e n t f o r us t o d e t e r 
mine a p p r o p r i a t e v a l u e s f o r age, e d u c a t i o n , a d a p t a b i l i t y , and i m p a i r m e n t . See 
f o r m e r OAR 436-35-001 e t seq. 

We may remand s h o u l d we f i n d t h a t t h e r e c o r d has been " i m p r o p e r l y , incom
p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed." ORS 656 . 2 9 5 ( 5 ) . We so f i n d . 

We n o t e t h a t f o r m e r OAR 436-35-280(1) p r o v i d e s t h a t t h e r e s h a l l be no un
sc h e d u l e d d i s a b i l i t y award i f t h e compensable i n j u r y does n o t r e s u l t i n i m p a i r 
ment. T h e r e f o r e , were we t o f i n d t h a t c l a i m a n t d i d n o t s u f f e r permanent i m p a i r 
ment r e s u l t i n g from her compensable i n j u r y , we would n o t remand. 

Here, t h e r e i s s u f f i c i e n t i n f o r m a t i o n w i t h w h i c h t o d e t e r m i n e v a l u e s f o r 
c l a i m a n t ' s age, e d u c a t i o n and impairment. However, t h e r e i s no e v i d e n c e from 
w h i c h c l a i m a n t ' s a d a p t a b i l i t y can be d e t e r m i n e d . 

Former OAR 436-35-310(1) p r o v i d e s t h a t t h e range o f impa c t f o r t h e ad a p t 
a b i l i t y f a c t o r i s fr o m zero t o +8. Subs e c t i o n s (2) t h r o u g h (4) a r e t o be used 
t o d e t e r m i n e a c l a i m a n t ' s a d a p t a b i l i t y v a l u e , depending upon t h e s p e c i f i c c i r 
cumstances o f t h e case. 

Under s u b s e c t i o n ( 2 ) ( b ) , i f c l a i m a n t has r e t u r n e d t o h e r u s u a l and custom
a r y work, o r been o f f e r e d such work, her a d a p t a b i l i t y v a l u e would be z e r o . 

Under s u b s e c t i o n ( 2 ) ( c ) , i f t h e employer has o f f e r e d c l a i m a n t her u s u a l 
and customary work i n w r i t i n g w i t h i n f i v e w o r k i n g days a f t e r h e r r e l e a s e t o r e 
t u r n t o such work, and c l a i m a n t r e f u s e s o r does n o t respond, her a d a p t a b i l i t y 
v a l u e w o u l d be z e r o . 

Under s u b s e c t i o n ( 3 ) ( a ) , i f c l a i m a n t i s unable t o r e t u r n t o her u s u a l and 
customary work, b u t has r e t u r n e d t o m o d i f i e d work, her a d a p t a b i l i t y v a l u e s h a l l 
be based on t h e t a b l e found under s u b s e c t i o n ( 3 ) ( a ) . Under ( 3 ) ( b ) , i f c l a i m a n t 
i s u n a b l e t o r e t u r n t o her u s u a l and customary work and t h e employer o f f e r e d h er 
a j o b t h a t t h e a t t e n d i n g p h y s i c i a n agrees i s w i t h i n h er p h y s i c a l c a p a c i t y , her 
a d a p t a b i l i t y v a l u e s h a l l be based on t h e t a b l e i n s u b s e c t i o n ( 3 ) ( a ) . 

Under s u b s e c t i o n ( 4 ) , i f c l a i m a n t , as a r e s u l t o f her compensable s t r e s s 
c l a i m , i s n o t w o r k i n g and no,employment has been o f f e r e d , h er a d a p t a b i l i t y v a l u e 
s h a l l be based on her p h y s i c a l c a p a c i t y a c c o r d i n g t o s u b s e c t i o n s ( 4 ) ( a ) t h r o u g h 
( d ) , r a n g i n g f r o m +1 t o +8. 

The o n l y m e d i c a l evidence w i t h which t o assess c l a i m a n t ' s a d a p t a b i l i t y 
c o n s i s t s o f two p s y c h i a t r i c r e p o r t s which s t a t e t h a t c l a i m a n t " c o u l d r e t u r n t o 
work i f employment was a v a i l a b l e t o her , " and c l a i m a n t " c o u l d h a n d l e some k i n d 
o f a j o b . " (Ex. 12, 1 3 ) . We do n o t f i n d t h a t t h i s e v i d e n c e , a l o n e , i s s u f f i 
c i e n t e v i d e n c e w i t h which t o assess an a d a p t a b i l i t y v a l u e under t h e s t a n d a r d s . 
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The r e c o r d does e s t a b l i s h t h a t c l a i m a n t has not r e t u r n e d t o r e g u l a r o r 
m o d i f i e d work a t t h e t i m e o f h e a r i n g ( T r . 6 ) . The r e c o r d i s n o t c l e a r , however, 
as t o whether c l a i m a n t was o f f e r e d any work. I f she was n o t , her a d a p t a b i l i t y 
v a l u e must be d e t e r m i n e d by her p h y s i c a l c a p a c i t y under f o r m e r OAR 436-35-
3 1 0 ( 4 ) . There i s no ev i d e n c e i n t h i s r e c o r d t o d e t e r m i n e c l a i m a n t ' s p h y s i c a l 
c a p a c i t y . 

C o n s e q u e n t l y , we f i n d t h a t t h e r e i s i n s u f f i c i e n t e v i d e n c e w i t h w h i c h t o 
d e t e r m i n e c l a i m a n t ' s a d a p t a b i l i t y v a l u e . F u r t h e r m o r e , because t h e r e i s i n s u f f i 
c i e n t e v i d e n c e w i t h w h i c h t o r a t e c l a i m a n t ' s d i s a b i l i t y under t h e s t a n d a r d s , we 
remand f o r t h e t a k i n g o f f u r t h e r evidence s o l e l y on c l a i m a n t ' s a d a p t a b i l i t y . 

S p e c i f i c a l l y , t h e Referee s h a l l make a d d i t i o n a l f i n d i n g s s u f f i c i e n t t o 
d e t e r m i n e t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e under forme r OAR 436-35-310. Those 
f i n d i n g s s h a l l i n c l u d e , b u t a r e n o t l i m i t e d t o , t h e f o l l o w i n g : (1) w h e t h e r o r 
n o t an o f f e r was made; (2) t h e p h y s i c a l c a p a c i t y r e q u i r e d o f c l a i m a n t t o p e r f o r m 
her u s u a l and customary work ( a t - i n j u r y w o r k ) ; and (3) t h e p h y s i c a l c a p a c i t y r e 
q u i r e d o f c l a i m a n t t o p e r f o r m her m o d i f i e d work r e s u l t i n g f r o m her compensable 
i n j u r y . The Ref e r e e s h a l l t h e n i s s u e an o r d e r r a t i n g c l a i m a n t ' s d i s a b i l i t y 
u s i n g t h e s t a n d a r d s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 6, 1988, whic h awarded c l a i m a n t 20 p e r 
c e n t (64 degrees) unscheduled permanent d i s a b i l i t y , i s v a c a t e d and t h e m a t t e r i s 
remanded t o Ref e r e e Q u i l l i n a n f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 

August 13, 1990 C i t e as 42 Van N a t t a 1754 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBORAH L. PEARSON, Claimant 

WCB Case No. 88-21361 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 
The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r t h a t : 

(1) s e t a s i d e i t s "de f a c t o " d e n i a l o f a c l a i m f o r m e d i c a l s e r v i c e s ; and (2) 
assessed p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an u n t i m e l y a c ceptance o r 
d e n i a l o f a c l a i m f o r m e d i c a l s e r v i c e s . On r e v i e w , t h e i s s u e s a r e m e d i c a l 
s e r v i c e s and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We a f f i r m i n p a r t , and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d her neck, r i g h t s h o u l d e r , and back on March 2 1 , 1983. 
The c l a i m was a c c e p t e d . 

On October 23, 1983, c l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t 
w h i l e d r i v i n g t o a d o c t o r ' s o f f i c e f o r t r e a t m e n t o f t h e compensable c o n d i t i o n . 
As a r e s u l t o f t h e a c c i d e n t , c l a i m a n t r e i n j u r e d her neck, r i g h t s h o u l d e r , and 
back. 

A D e t e r m i n a t i o n o r d e r i s s u e d August 7, 1984, awarding no permanent d i s 
a b i l i t y . By s t i p u l a t e d o r d e r d a t e d January 4, 1985, c l a i m a n t was g r a n t e d 10 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

By l e t t e r f r o m c l a i m a n t ' s c o u n s e l , d a t e d October 29, 1985, c l a i m a n t 
b r o u g h t a c l a i m f o r m e d i c a l s e r v i c e s , i n t h e form o f u n p a i d m e d i c a l b i l l s r e 
s u l t i n g f r o m t h e motor v e h i c l e a c c i d e n t o f October 1983. These b i l l s c o n c e r n e d 
m e d i c a l s e r v i c e s p r o v i d e d by c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. H e b e r t , U n i v e r 
s i t y R a d i o l o g i s t s , U n i v e r s i t y M e d i c a l A s s o c i a t e s , I n c . , Oregon H e a l t h S c i e n c e 



Deborah L. Pearson, 42 Van N a t t a 1754 (1990) 1755 

U n i v e r s i t y , Barbur P s y c h o l o g i c a l C l i n i c , and M o l a l l a C h i r o p r a c t i c C l i n i c . The 
employer d e n i e d t h e m e d i c a l s e r v i c e s c l a i m on February 20, 1986. By S t i p u l a t i o n 
d a t e d J u l y 16, 1986, t h e p a r t i e s agreed t h e employer's d e n i a l w o u ld be u p h e l d . 

C l a i m a n t f i l e d a second c l a i m f o r m e d i c a l s e r v i c e s due t o u n p a i d m e d i c a l 
b i l l s f r o m Dr. Hebert r e l a t i n g t o c l a i m a n t ' s neck, r i g h t s h o u l d e r , and back con
d i t i o n . On June 18, 1987, t h e employer d e n i e d t h e c l a i m , on t h e b a s i s t h a t 
c l a i m a n t ' s t h e n c u r r e n t c e r v i c a l c o n d i t i o n was due t o t h e 1983 motor v e h i c l e 
a c c i d e n t and n o t t h e 1983 accepted i n j u r y . C l a i m a n t r e q u e s t e d a h e a r i n g . A 
h e a r i n g was h e l d on October 15, 1987. 

By O p i n i o n and Order d a t e d November 27, 1987, t h e employer's 1987 d e n i a l 
was u p h e l d . On May 4, 1990 t h e Board e v e n t u a l l y r e v e r s e d t h e o r d e r o f t h e 
Re f e r e e . See Deborah L. Pearson, 41 Van N a t t a 2366 ( 1 9 8 9 ) , on r e c o n 42 Van 
N a t t a 1023 (1990).The Board h e l d t h a t : (1) r e s j u d i c a t a d i d n o t b a r c l a i m a n t 
f r o m b r i n g i n g a c l a i m f o r m e d i c a l s e r v i c e s ; and (2) c l a i m a n t had p r o v e n t h a t her 
t h e n c u r r e n t c e r v i c a l c o n d i t i o n was compensable, r e l y i n g on Fenton v. SAIF, 87 
Or App 78, 83 (1 9 8 7 ) . 

C l a i m a n t s u b m i t t e d a t h i r d c l a i m f o r m e d i c a l s e r v i c e s , s e e k i n g payment f o r 
u n p a i d b i l l s f o r m e d i c a l s e r v i c e s r e c e i v e d from January t h r o u g h June o f 1988. 
The employer has n e i t h e r accepted nor de n i e d t h e c l a i m f o r m e d i c a l s e r v i c e s . 

H e a r i n g was h e l d on February 8, 1989, and t h e r e c o r d c l o s e d on March 15, 
1989. By O p i n i o n and Order d a t e d March 2 1 , 1989, as r e c o n s i d e r e d June 26, 1989, 
R e f e r e e H i g a s h i f o u n d c l a i m a n t ' s c u r r e n t c l a i m f o r m e d i c a l s e r v i c e s compensable 
and assessed a p e n a l t y and a t t o r n e y f e e f o r an u n t i m e l y acceptance o r d e n i a l o f 
c l a i m a n t ' s c l a i m s f o r m e d i c a l s e r v i c e s . 

ULTIMATE FINDINGS OF FACT 

The March 2 1 , 1983 compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause.of 
c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h e J u l y 1986 s t i p u l a t e d o r d e r b a r r e d c l a i m a n t f r o m 
b r i n g i n g a c l a i m f o r m e d i c a l s e r v i c e s r e s u l t i n g from t h e October 1983 motor 
v e h i c l e a c c i d e n t . He a l s o found c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n was 
m a t e r i a l l y r e l a t e d t o t h e March 1983 compensable i n j u r y . Thus, t h e Referee 
c o n c l u d e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was compensable and o r d e r e d payment 
o f t h e o u t s t a n d i n g m e d i c a l b i l l s . We a f f i r m w i t h comment. 

P r e c l u s i o n by f o r m e r a d j u d i c a t i o n 

The employer argues t h a t r e s j u d i c a t a b a r s c l a i m a n t ' s p r e s e n t m e d i c a l s e r 
v i c e s c l a i m due t o t h e p r e c l u s i v e e f f e c t o f t h e 1986 s t i p u l a t i o n . We d i s a g r e e . 

T h i s case r a i s e s t h e q u e s t i o n o f whether t h e d o c t r i n e o f " p r e c l u s i o n by 
f o r m e r a d j u d i c a t i o n " ^ g i v e s t h e 1986 s t i p u l a t e d o r d e r o r 1987 O p i n i o n and Order 
p r e c l u s i v e e f f e c t . 

1. I n our r e c e n t d e c i s i o n s we have used t h e n o m e n c l a t u r e " r e s j u d i c a t a " t o 
r e f e r t o t h i s d o c t r i n e , b u t have adopted t h e nomenclature " c l a i m p r e c l u s i o n " and 
" i s s u e p r e c l u s i o n " t o r e f e r t o t h e two branches o f t h i s d o c t r i n e . E.g. Jimmy M. 
Campoz, 42 Van N a t t a 903 (1990) and Tana W i l s o n , 40 Van N a t t a 476 ( 1 9 8 8 ) . The 
Supreme C o u r t has j u s t adopted t h e nomenclature " p r e c l u s i o n by f o r m e r a d j u d i c a 
t i o n " t o r e f e r t o t h e d o c t r i n e ; however, i t approves o f t h e use o f " c l a i m p r e c l u 
s i o n " and " i s s u e p r e c l u s i o n " t o r e f e r t o t h e two branches o f t h e d o c t r i n e . Drews 
v. EBI Companies, 310 Or 134 ( J u l y 11, 1990). 
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The C o u r t i n Drews, summarized i s s u e p r e c l u s i o n : 

" [ I J s s u e p r e c l u s i o n . . . p r e c l u d e s f u t u r e l i t i g a t i o n on 
a s u b j e c t i s s u e o n l y i f t h e i s s u e was ' a c t u a l l y l i t 
i g a t e d and d e t e r m i n e d ' i n a s e t t i n g where ' i t s 
d e t e r m i n a t i o n was e s s e n t i a l t o ' t h e f i n a l d e c i s i o n 
r e a c h e d . . . . I s s u e p r e c l u s i o n a p p l i e s t o an i s s u e o f 
e i t h e r f a c t o r law." Drews, supra, s l i p op. a t 7. 

The C o u r t summarized c l a i m p r e c l u s i o n w i t h a quote from i t s e a r l i e r d e c i s i o n i n 
Rennie v. Freeway T r a n s p o r t , 294 Or 319, (1 9 8 2 ) : 

" ' [ A ] p l a i n t i f f who has p r o s e c u t e d one a c t i o n 
a g a i n s t a d e f e n d a n t t h r o u g h t o a f i n a l judgment * * 
* i s b a r r e d [ i . e . , p r e c l u d e d 1 * * * from p r o s e c u t i n g 
a n o t h e r a c t i o n a g a i n s t t h e same defendant where t h e 
c l a i m i n t h e second a c t i o n i s one which i s based on 
t h e same f a c t u a l t r a n s a c t i o n t h a t was a t i s s u e i n 
t h e f i r s t , seeks a remedy a d d i t i o n a l o r a l t e r n a t i v e 
t o t h e one sought e a r l i e r , and i s o f such a n a t u r e 
as c o u l d have been j o i n e d i n t h e f i r s t a c t i o n . ' 
Rennie v. Freeway T r a n s p o r t , 294 Or 319, 323, 656 
P2d 919 ( 1 9 8 2 ) . " Drews, supra s l i p op. a t 7. 

The Drews C o u r t emphasized t h a t c l a i m p r e c l u s i o n does n o t r e q u i r e a c t u a l l i t i g a 
t i o n o f an i s s u e o f f a c t o r law, nor does i t r e q u i r e t h a t t h e i s s u e be e s s e n t i a l 
t o t h e r e s u l t reached i n t h e former a d j u d i c a t i o n ; i t does, however, r e q u i r e t h e 
o p p o r t u n i t y t o l i t i g a t e t h a t i s s u e and a f i n a l d e t e r m i n a t i o n . Drews, s u p r a , s l i p 
op. a t 7. 

We c o n c l u d e t h a t n e i t h e r i s s u e p r e c l u s i o n nor c l a i m p r e c l u s i o n b a r s 
c l a i m a n t ' s p r e s e n t c l a i m f o r m e d i c a l s e r v i c e s . C l a i m a n t has t w i c e b e f o r e b r o u g h t 
a m e d i c a l s e r v i c e s c l a i m a g a i n s t t h e same employer f o r u n p a i d m e d i c a l b i l l s r e 
s u l t i n g f r o m t r e a t m e n t f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n . 

The f i r s t o c c a s i o n concerned u n p a i d m e d i c a l b i l l i n g s f r o m Dr. H e b e r t , and 
s e v e r a l o t h e r m e d i c a l p r o v i d e r s , f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n , as w e l l as 
p s y c h o l o g i c a l c o u n s e l i n g s e s s i o n s , as i d e n t i f i e d i n an October 1985 l e t t e r f r o m 
c l a i m a n t ' s c o u n s e l . By a J u l y 1986 s t i p u l a t e d o r d e r , t h e p a r t i e s agreed t h a t t h e 
c l a i m f o r m e d i c a l s e r v i c e s , as r e p r e s e n t e d by t h e s e u n p a i d m e d i c a l b i l l i n g s r e 
s u l t i n g f r o m t h e 1983 motor v e h i c l e a c c i d e n t , was n o t compensable. 

On t h e second o c c a s i o n , t h e un p a i d m e d i c a l b i l l i n g s a t i s s u e concerned 
c h i r o p r a c t i c t r e a t m e n t s f r o m Dr. Hebert from t h e d a t e o f t h e J u l y 1986 s t i p u l a t e d 
o r d e r u n t i l t h e d a t e o f t h e d e n i a l on June 18, 1987. These b i l l i n g s were d e n i e d 
by t h e employer i n June 1987. By a November 1987 O p i n i o n and Order, t h e R e f e r e e 
f o u n d t h e b i l l s noncompensable as t h e y were r e l a t e d t o t h e 1983 motor v e h i c l e 
a c c i d e n t . A f t e r n o t i n g t h e c l a i m was n o t b a r r e d by r e s j u d i c a t a , t h e Board r e 
v e r s e d and f o u n d t h a t t h e October 1983 motor v e h i c l e a c c i d e n t was a compensable 
consequence o f t h e March 2 1 , 1983 i n j u r y . S e e Deborah L. Pearson, s u p r a . 

T h e r e f o r e , we f i n d t h a t t h e p r e v i o u s l e g a l a c t i o n o f t h e 1986 s t i p u l a t e d 
o r d e r and 1987 O p i n i o n and Order, has r e s o l v e d t h e f o l l o w i n g i s s u e s : (1) t h e 
e f f e c t o f t h e 1986 s t i p u l a t e d o r d e r i s t o bar o n l y t h o s e m e d i c a l s e r v i c e s r e n 
d e r e d a t t h e t i m e o f t h e s t i p u l a t e d o r d e r ; and (2) t h e October 1983 motor v e h i c l e 
a c c i d e n t i s a compensable consequence o f t h e March 2 1 , 1983 i n j u r y . Deborah L. 
Pearson, s u p r a . Thus, we do n o t f i n d i s s u e p r e c l u s i o n b a r s c l a i m a n t f r o m b r i n g 
i n g t h e p r e s e n t c l a i m f o r m e d i c a l s e r v i c e s . 
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We t u r n n e x t t o c l a i m p r e c l u s i o n . Here, c l a i m a n t has b r o u g h t a m e d i c a l 
s e r v i c e s c l a i m r e s u l t i n g from u n p a i d b i l l s r e l a t e d t o c l a i m a n t ' s c u r r e n t c e r v i c a l 
c o n d i t i o n f r o m a d i f f e r e n t c h i r o p r a c t o r , Dr. Damon, f o r t r e a t m e n t s w h i c h o c c u r r e d 
d u r i n g t h e January t h r o u g h June 1988 t i m e frame. Thus, t h i s c l a i m i n v o l v e s d i f 
f e r e n t m e d i c a l s e r v i c e s , r e n d e r e d on d i f f e r e n t d a t e s , by a d i f f e r e n t m e d i c a l 
p r o v i d e r , t h a n t h o s e s e r v i c e s which were d e a l t w i t h by t h e 1986 s t i p u l a t e d o r d e r 
o r t h e 1987 O p i n i o n and Order. 

A c c o r d i n g l y , we do n o t f i n d t h a t t h e p r e s e n t c l a i m a r i s e s o u t o f t h e same 
f a c t u a l t r a n s a c t i o n as e x i s t e d a t t h e t i m e o f t h e 1986 s t i p u l a t i o n o r t h e 1987 
O p i n i o n and Order. The o p e r a t i v e s e t o f f a c t s r e l e v a n t t o each one o f t h e s e 
t h r e e c l a i m s f o r m e d i c a l s e r v i c e s a re d i f f e r e n t . Inasmuch as we f i n d t h e r e i s a 
d i f f e r e n t s e t o f o p e r a t i v e f a c t s , we f i n d no c l a i m p r e c l u s i o n . As c l a i m a n t has 
n o t y e t had an o p p o r t u n i t y t o l i t i g a t e t h e p r e s e n t i s s u e b e f o r e any forum, she i s 
n o t p r e c l u d e d from b r i n g i n g an a c t i o n on her p r e s e n t m e d i c a l s e r v i c e s c l a i m . 

C o m p e n s a b i l i t y 

T u r n i n g t o t h e m e r i t s , we f i n d t h e 1983 compensable i n j u r y a m a t e r i a l con
t r i b u t i o n t o t h e need f o r m e d i c a l care and t r e a t m e n t f o r c l a i m a n t ' s c u r r e n t 
c e r v i c a l c o n d i t i o n . By correspondence d a t e d September, November, and December 
1988, c l a i m a n t ' s p r e s e n t t r e a t i n g p h y s i c i a n , Dr. Damon, p e r s u a s i v e l y e x p l a i n e d 
t h a t t h e compensable 1983 i n j u r y i s t h e cause o f c l a i m a n t ' s c u r r e n t c e r v i c a l con
d i t i o n . A c c o r d i n g l y , we f i n d t h e c l a i m f o r m e d i c a l s e r v i c e s t o be compensable. 

P e n a l t i e s and A t t o r n e y Fees f o r u n t i m e l y acceptance o r d e n i a l 

The Referee assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e employer's 
f a i l u r e t o acce p t o r deny t h e c l a i m f o r m e d i c a l s e r v i c e s w i t h i n 30 days. We d i s 
a g r ee. 

A t t h e o u t s e t , we not e t h a t c o n t r a r y t o t h e Referee's s t a t e m e n t , t h e em
p l o y e r had 60 days, n o t 30 days, i n which t o accept o r deny t h e c l a i m f o r m e d i c a l 
s e r v i c e s . ORS 656.262(6). Here, t h e employer n e i t h e r a c c e p t e d n o r d e n i e d 
c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s , which c o n s i s t e d o f u n p a i d m e d i c a l b i l l i n g s 
f r o m J a n u a r y t o June o f 1988. Thus, we t r e a t t h i s as a "de f a c t o " d e n i a l . 

As l o n g as an employer has a l e g i t i m a t e d o u bt, f r o m a l e g a l s t a n d p o i n t , o f 
i t s l i a b i l i t y , i t s conduct was n o t unreasonable. Norqard v. R a w l i n s o n s , 30 Or 
App 999, 1003 ( 1 9 7 7 ) . A t t h e t i m e o f r e c e i p t o f t h e u n p a i d b i l l i n g s by t h e em
p l o y e r , t h e l e g a l p o s t u r e o f t h e employer was t h a t i t s June 18, 1987 d e n i a l o f 
c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s had been u p h e l d by O p i n i o n and Order o f a 
Re f e r e e d a t e d November 27, 1987. T h i s d e n i a l was n o t s e t a s i d e u n t i l t h e Order 
on Review d a t e d December 18, 1989, as r e c o n s i d e r e d May 4, 1990. Thus, a t t h e 
t i m e t h e h e a r i n g i n t h i s case was h e l d , t h e employer s t i l l b e l i e v e d i t s 1987 
d e n i a l was v a l i d because o f t h e " c l a i m p r e c l u s i v e " e f f e c t o f t h e 1986 s t i p u l a 
t i o n . Under t h e s e c i r c u m s t a n c e s , we d e c l i n e t o f i n d t h e a c t i o n o f t h e employer 
u n r e a s o n a b l e . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d March 2 1 , 1989, as r e p u b l i s h e d June 26, 1989, i s 
a f f i r m e d i n p a r t , and r e v e r s e d i n p a r t . The assessed p e n a l t y and $500 r e l a t e d 
a t t o r n e y f e e a r e r e v e r s e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $725, t o be p a i d by t h e 
employer. 
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I n the Matter of the Compensation of 
WILLIAM T. SHIELDS, Claimant 

WCB Case Nos. 89-02938: & 89-02937 
ORDER ON REVIEW 

Galton, e t a l . , Claimant Attorneys 
T e r r a l l & M i l l e r , Defense Attorneys 

Reviewed by Board Members Gerner and Myers. 

Claimant r e q u e s t s review of Referee Tenenbaum's order which: (1) d e c l i n e d 
t o d i r e c t the s e l f - i n s u r e d employer to pay an attorney fee d i r e c t l y t o c l a i m 
ant's a t t o r n e y ; and (2) d e c l i n e d to a s s e s s a penalty and a s s o c i a t e d a t t o r n e y fee 
f o r the employer's a l l e g e d l y unreasonable f a i l u r e to pay t h a t a t t o r n e y f e e . On 
review, the i s s u e s a r e p e n a l t i e s and attorney f e e s . We r e v e r s e i n p a r t and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

Claimant has two accepted claims with the employer f o r r i g h t knee i n 
j u r i e s . At c l o s e to the same time, Determination Orders were i s s u e d on both 
c l a i m s . A Determination Order awarded 15 percent (22.50 degrees) scheduled d i s 
a b i l i t y t o t h e r i g h t knee on the e a r l i e r c l a i m (the 1984 c l a i m ) . Another Deter
mination Order awarded no permanent d i s a b i l i t y on the l a t e r c l a i m (the 1986 
c l a i m ) . 

Both Determination Orders were appealed and a c o n s o l i d a t e d h e a r i n g con
vened before Referee Tenenbaum on September 4, 1987. By Opinion and Order dated 
September 8, 1987, the r e f e r e e reduced the award on the 1984 c l a i m t o zero and 
i n c r e a s e d the award on the 1986 c l a i m to 15 percent scheduled d i s a b i l i t y t o the. 
r i g h t knee. I n e f f e c t , she f l i p p e d the awards. She a l s o allowed the employer 
to c r e d i t the payment made on the 1984 c l a i m as an advance on the d i s a b i l i t y 
awarded on the 1986 c l a i m . F i n a l l y , she ref u s e d to a u t h o r i z e an a t t o r n e y fee to 
c l a i m a n t ' s a t t o r n e y because "claimant's net d i s a b i l i t y award has n e i t h e r i n 
c r e a s e d nor decreased. . ." 

Claimant requested Board review. The Board, by Order on Review dated Jan
uary 5, 1989, af f i r m e d the r e f e r e e except on the attorney fee t o c l a i m a n t ' s 
a t t o r n e y . ^ We ordered: 

"That p o r t i o n of the order t h a t d e c l i n e d to award 
an a t t o r n e y fee out of compensation with regard to 
the August 1, 1986 Determination Order i s r e v e r s e d . 
Claimant's attorney i s allowed an attorney fee 
equal to to 25 percent of the a d d i t i o n a l compensa
t i o n awarded by the Referee, not to exceed $2,800. 
The remainder of the Referee's order i s af f i r m e d . " 

No p a r t y requested review of the Board's order. The employer d i d not pay 
an a t t o r n e y fee to c l a i m a n t ' s attorney a f t e r the Board's order. Claimant then 
requested a h e a r i n g . Referee Tenenbaum again heard the case. She d e c l i n e d t o 
order the employer to pay a fee. 

1 The Ref e r e e and the Board probably e r r e d i n allowing the employer t o c r e d i t 
payment made on one c l a i m a g a i n s t another claim. Stephen M. Gin t h e r , 42 Van 
Natta 526 (1990). Nonetheless, t h a t i s the law of the case, which we may not 
now d i s t u r b . 
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CONCLUSIONS OF LAW AND OPINION 

There i s no q u e s t i o n t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y 
f e e . That e n t i t l e m e n t was e s t a b l i s h e d by t h e Board's Order on Review. The 
i s s u e i s whether t h e employer must pay t h e f e e o r whether c l a i m a n t ' s a t t o r n e y 
must l o o k t o c l a i m a n t t o r e c o v e r t h e f e e . We conclu d e t h a t t h e employer i s 
o b l i g a t e d t o pay t h e f e e t o c l a i m a n t ' s a t t o r n e y . 

T h i s case i s governed by our r e c e n t h o l d i n g i n Anthony E.Cochrane, 42 Van 
N a t t a 1619 ( 1 9 9 0 ) . I n Cochrane, we h e l d t h a t t h e c l a i m a n t ' s a t t o r n e y was e n t i 
t l e d t o an approved f e e as awarded by an e a r l i e r Referee where t h a t R e feree had 
awarded " a d d i t i o n a l " t e m p o r a r y t o t a l d i s a b i l i t y (TTD) f o r a p e r i o d i n w h i c h 
c l a i m a n t had a l r e a d y p r o c e d u r a l l y r e c e i v e d such b e n e f i t s p e n d i n g t h e i s s u a n c e o f 
a D e t e r m i n a t i o n Order. I n r e a c h i n g our c o n c l u s i o n , we reasoned t h a t t h e c l a i m 
a n t was n o t s u b s t a n t i v e l y e n t i t l e d t o t h e TTD awarded by t h e e a r l i e r R e f eree be
yond t h e d a t e f i x e d by t h e D e t e r m i n a t i o n Order u n t i l t h e e a r l i e r R e f e r e e had 
g r a n t e d such an award. Since, i n r e f u s i n g t o pay an a t t o r n e y f e e , t h e employer 
had e s s e n t i a l l y o f f s e t t h e p r o c e d u r a l l y p a i d TTD a g a i n s t t h e approved a t t o r n e y 
f e e awarded by t h e e a r l i e r Referee, we h e l d t h a t t h e employer had e f f e c t i v e l y 
v i o l a t e d OAR 438-15-085(2). Consequently, we found t h a t t h e c l a i m a n t ' s a t t o r n e y 
was e n t i t l e d t o an a t t o r n e y f e e payable from t h e s u b s t a n t i v e TTD g r a n t e d by t h e 
e a r l i e r R e f e r e e ' s o r d e r . 

Here, as a r e s u l t o f t h e e a r l i e r Referee and Board o r d e r , c l a i m a n t was 
awarded permanent d i s a b i l i t y c o n c e r n i n g t h e 1986 i n j u r y c l a i m . F u r t h e r m o r e , 
c l a i m a n t ' s a t t o r n e y was g r a n t e d a f e e payable o u t o f t h e a d d i t i o n a l compensation 
awarded under t h e Referee's o r d e r . As a p r o c e d u r a l m a t t e r , c l a i m a n t ' s permanent 
d i s a b i l i t y award was o f f s e t a g a i n s t t h e permanent d i s a b i l i t y awarded under t h e 
1984 i n j u r y c l a i m . Y et, as i n Cochrane, n o t w i t h s t a n d i n g t h i s o f f s e t , c l a i m a n t ' s 
a t t o r n e y remains e n t i t l e d t o a f e e payable from t h e a d d i t i o n a l compensation 
awarded under t h e e a r l i e r Referee's o r d e r . OAR 438-15-085(2). 

C o n s i d e r i n g t h e e a r l i e r Referee's " o f f s e t " a u t h o r i z a t i o n and t h e procedu
r a l c o n t e x t i n whic h t h i s a t t o r n e y f e e i s s u e arose, we do n o t f i n d t h e em
p l o y e r ' s f a i l u r e t o pay an a t t o r n e y f e e under t h e s e p a r t i c u l a r c i r c u m s t a n c e s t o 
have been u n r e a s o n a b l e . A c c o r d i n g l y , no p e n a l t y o r a t t o r n e y f e e i s as s e s s a b l e . 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 656.382(1). 

ORDER 

The Referee's o r d e r d a t e d May 22, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . As p r e v i o u s l y d i r e c t e d by t h e Board's January 5, 1989 o r d e r , t h e s e l f -
i n s u r e d employer s h a l l pay c l a i m a n t ' s a t t o r n e y an approved f e e e q u a l t o 25 p e r 
c e n t o f t h e 15 p e r c e n t (22.5 degrees) scheduled permanent d i s a b i l i t y award f o r 
t h e 1986 r i g h t knee i n j u r y c l a i m as awarded by t h e September 8, 1987 Referee's 
o r d e r , n o t t o exceed $2,800. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAN K. WILLIAMSON, Claimant 

WCB Case No. 88-18040 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h u p h e l d t h e i n 
s u r e r ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n . 
I n i t s b r i e f , t h e i n s u r e r contends t h a t t h e Referee e r r e d i n a d m i t t i n g c e r t a i n 
e v i d e n c e i n t o t h e r e c o r d . On r e v i e w , t h e i s s u e s a r e a d m i s s i o n o f e v i d e n c e and 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

I n 1980, c l a i m a n t began w o r k i n g f o r t h e employer as a r e s p i r a t o r y t h e r a 
p i s t . I n 1984, her performance a p p r a i s a l i n d i c a t e d t h a t she needed t o improve 
t h e p r o d u c t i v i t y o f her work as w e l l as her work a t t e n d a n c e . I n 1985, her p e r 
formance a p p r a i s a l was s a t i s f a c t o r y , b u t a g a i n i n d i c a t e d a need f o r improvement 
i n t h e a r e a o f work a t t e n d a n c e and p u n c t u a l i t y . I n 1986, c l a i m a n t r e c e i v e d a 
w r i t t e n w a r n i n g f o r absenteeism. I n 1986, c l a i m a n t ' s p e r f o r m a n c e a p p r a i s a l 
a g a i n i n d i c a t e d s a t i s f a c t o r y work, b u t note d t h e need f o r improvement i n t h e 
areas o f o r g a n i z a t i o n , a t t e n d a n c e and a b i l i t y t o work w i t h f e l l o w employees. 
C l a i m a n t r e f u s e d t o s i g n t h i s e v a l u a t i o n . 

I n September 1987, t h e r e was a management change i n c l a i m a n t ' s d e p a r t m e n t 
and W i l l i a m B a t h u r s t became t h e d i r e c t o r . B a t h u r s t d e c l i n e d t o do employee 
e v a l u a t i o n s u n t i l he had t i m e t o e v a l u a t e t h e workers i n t h e d e p a r t m e n t . I n 
December 1987, Cyndy O'Brien became t h e s u p e r v i s o r o f c l a i m a n t ' s s h i f t . I n 
e a r l y 1988, c l a i m a n t was v e r b a l l y counseled by O'Brien a t v a r i o u s t i m e s f o r 
l e a v i n g h er s h i f t w i t h o u t n o t i f y i n g t h e s u p e r v i s o r as w e l l as f o r g e t t i n g h er 
pager. 

I n August 1988, B a t h u r s t completed c l a i m a n t ' s p erformance a p p r a i s a l w h i c h 
i n d i c a t e d t h a t h er work performance was u n s a t i s f a c t o r y . The a p p r a i s a l i n d i c a t e d 
t h a t c l a i m a n t was d e f i c i e n t i n t h e areas o f a t t e n d a n c e , p r o d u c t i v i t y and peer 
r e l a t i o n s h i p s . C l a i m a n t r e f u s e d t o s i g n t h i s e v a l u a t i o n and f i l e d a g r i e v a n c e 
w i t h t h e NLRB w h i c h was u l t i m a t e l y d e n i e d . S h o r t l y t h e r e a f t e r , c l a i m a n t was 
g i v e n a j o b assignment t o p e r f o r m a procedure on a p a t i e n t . C l a i m a n t r e f u s e d t o 
p e r f o r m t h e assignment on t h e b a s i s t h a t she f e l t i t was n o t a p p r o p r i a t e . The 
p r o c e d u r e was deemed a p p r o p r i a t e by t h e t r e a t i n g p h y s i c i a n . As a r e s u l t o f t h i s 
i n c i d e n t c l a i m a n t was g i v e n a " f i n a l " w a r n i n g f o r gr o s s m i s c o n d u c t and suspended 
f o r f i v e days. C l a i m a n t a g a i n f i l e d a g r i e v a n c e w i t h t h e NLRB w h i c h was a l s o 
d e n i e d . 

I n O c t o b e r 1988, c l a i m a n t sought t r e a t m e n t from Dr. Beavers, p s y c h i a t r i s t , 
f o r c o m p l a i n t s o f nausea, c h e s t p a i n and h i g h b l o o d p r e s s u r e . Dr. Beavers r e 
l e a s e d c l a i m a n t f r o m work and t h e r e a f t e r she f i l e d a c l a i m f o r t h i s c o n d i t i o n 
w i t h t h e i n s u r e r a l l e g i n g t h a t i t was caused by harassment on t h e j o b . I n 
November 1988, t h e i n s u r e r d e n i e d t h e c l a i m . 

FINDINGS OF ULTIMATE FACT 

The employer's d i s c i p l i n a r y and j o b e v a l u a t i o n a c t i o n s were r e a s o n a b l e . 
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The i n s u r e r contends t h a t t h e Referee e r r e d i n a d m i t t i n g documentary e v i 
dence w h i c h p e r t a i n e d t o a f e l l o w employee o f c l a i m a n t ' s . We d i s a g r e e . 

The e v i d e n c e i n q u e s t i o n was e i t h e r a u t h o r e d by o r concerned c l a i m a n t ' s 
f e l l o w employee. I n p a r t i c u l a r , t h e documents were i n r e g a r d t o t h e employer's 
d i s c i p l i n a r y p r a c t i c e s . The f e l l o w employee was c a l l e d as a w i t n e s s by c l a i m a n t 
and was cross-examined by t h e i n s u r e r ' s c o u n s e l . Under t h e s e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t t h e Referee was w i t h i n h i s d i s c r e t i o n i n a d m i t t i n g t h e documentary 
e v i d e n c e i n t o t h e r e c o r d . We have t h e r e f o r e c o n s i d e r e d e x h i b i t s 9A1-12, 9Bl-3a, 
10A, and 14 on r e v i e w . 

C o m p e n s a b i l i t y 

The R eferee concl u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h er m e n t a l 
s t r e s s c l a i m was compensable. We agree. 

I n o r d e r t o e s t a b l i s h t h a t her p s y c h o l o g i c a l c o n d i t i o n i s compensable, 
c l a i m a n t must p r o v e , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t h e r work exposure 
was a m a t e r i a l c o n t r i b u t i n g cause o f her c o n d i t i o n . Former 6 5 6 . 8 0 2 ( 1 ) ( b ) ; ORS 
6 5 6 . 8 0 2 ( 2 ) ( d ) ; E l l e n k Craw f o r d , 41 Van N a t t a 1257 ( 1 9 8 9 ) . However, i f 
c l a i m a n t ' s c o n d i t i o n r e s u l t s from r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b 
pe r f o r m a n c e e v a l u a t i o n a c t i o n s by t h e employer, i t i s n o t compensable. Former 
ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 

C l a i m a n t contends t h a t her c o n d i t i o n was caused by o n - t h e - j o b harassment 
i n t h e f o r m o f unr e a s o n a b l e performance e v a l u a t i o n s and d i s c i p l i n a r y measures 
w h i c h were u n d e r t a k e n a f t e r September 1987. We d i s a g r e e . 

Dr. Beavers, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , r e p o r t e d t h a t c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n was a t t r i b u t a b l e t o o n - t h e - j o b s t r e s s o r s . I n p a r t i c u 
l a r , he r e l a t e d her c o n d i t i o n t o d i s c i p l i n a r y m a t t e r s between c l a i m a n t and 
management. There i s no c o n t r a r y m e d i c a l e v i d e n c e . A c c o r d i n g l y , we co n c l u d e 
t h a t t h e d i s c i p l i n a r y a c t i o n s caused c l a i m a n t t o seek m e d i c a l t r e a t m e n t . There
f o r e , t h e i s s u e becomes whether t h e d i s c i p l i n a r y a c t i o n s t a k e n by t h e employer 
were r e a s o n a b l e . 

P r i o r t o t h e change o f management i n September 1987, c l a i m a n t ' s e v a l u a 
t i o n s , a l t h o u g h s a t i s f a c t o r y , i n d i c a t e d t h a t she needed t o improve i n t h e areas 
o f work a t t e n d a n c e , q u a n t i t y o f work, and a b i l i t y t o work w i t h f e l l o w employees. 
I n 1986, c l a i m a n t r e c e i v e d a w r i t t e n w a r n i n g c o n c e r n i n g her work a t t e n d a n c e . 

I n 1987, c l a i m a n t was v e r b a l l y counseled by O'Brien on numerous o c c a s i o n s 
c o n c e r n i n g l e a v i n g her area w i t h o u t i n f o r m i n g t h e s u p e r v i s o r and f o r g e t t i n g t o 
c a r r y h e r pager w h i l e on d u t y . These i n c i d e n t s , i n c o n j u n c t i o n w i t h c l a i m a n t ' s 
poor a t t e n d a n c e , l a c k o f p r o d u c t i v i t y and n e g a t i v e peer r e l a t i o n s h i p s l e d t o an 
u n s a t i s f a c t o r y performance a p p r a i s a l i n August 1988. A l s o i n August 1988, 
c l a i m a n t r e c e i v e d a w r i t t e n w a r n i n g and suspension f o r g r o s s m i s c o n d u c t when she 
r e f u s e d t o p e r f o r m an a s s i g n e d t a s k . 

We c o n c l u d e t h a t t h e employer's d i s c i p l i n a r y and j o b e v a l u a t i o n a c t i o n s 
were r e a s o n a b l e . P r i o r t o t h e change o f management i n 1987, c l a i m a n t ' s j o b 
e v a l u a t i o n s , a l t h o u g h s a t i s f a c t o r y , c o n s i s t e n t l y i n d i c a t e d t h a t c l a i m a n t needed 
improvement i n t h e area o f work attendance and peer r e l a t i o n s h i p . Her e v a l u a 
t i o n i n 1988 a g a i n i n d i c a t e d d e f i c i e n c i e s i n t h e s e areas. F u r t h e r , she was v e r 
b a l l y c o u n s e l e d on numerous oc c a s i o n s f o r l e a v i n g her work area w i t h o u t n o t i f y 
i n g h e r s u p e r v i s o r and f a i l i n g t o c a r r y her pager. I n l i g h t o f t h e s e f a c t s , we 
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do n o t f i n d t h a t an u n s a t i s f a c t o r y . j o b a p p r a i s a l was un r e a s o n a b l e . F i n a l l y , we 
do n o t f i n d t h a t t h e w r i t t e n w a r n i n g and suspension was u n r e a s o n a b l e . C l a i m a n t 
r e f u s e d a j o b assignment w h i c h was a u t h o r i z e d by t h e a t t e n d i n g p h y s i c i a n . 

F i n a l l y , t h e r e i s no p e r s u a s i v e evidence t h a t t h e employer " s i n g l e d o u t " 
c l a i m a n t f o r d i s c i p l i n e . A l l o f t h e above i n c i d e n t s were c o n s i s t e n t w i t h t h e 
employer's work p o l i c y and c l a i m a n t was aware o f t h e work p o l i c y . A c c o r d i n g l y , 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t compensable. Former ORS 
6 5 6 . 8 0 2 ( 2 ) ( b ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2, 1989, i s a f f i r m e d . 

August 14, 1990 C i t e as 42 Van N a t t a 1762 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TED 6. DOLLARHIDE, Claimant 

WCB Case No. 88-20698 
ORDER ON REVIEW 

Ber n t A. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H i g a s h i ' s o r d e r 
t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order 
d i d n o t award a d d i t i o n a l permanent d i s a b i l i t y beyond h i s p r e v i o u s awards o f 20 
p e r c e n t (38.4 degrees) scheduled permanent d i s a b i l i t y f o r a l e f t arm i n j u r y and 
55 p e r c e n t (176 degrees) unscheduled permanent d i s a b i l i t y f o r a l e f t s h o u l d e r 
i n j u r y . C l a i m a n t has a l s o moved f o r a lump sum payment o f h i s approved a t t o r n e y 
f e e as awarded by t h e Referee's o r d e r . On r e v i e w , t h e i s s u e s a r e e x t e n t o f p e r 
manent d i s a b i l i t y , i n c l u d i n g permanent 1 t o t a l d i s a b i l i t y , and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment c o n c e r n i n g , t h e r e q u e s t f o r a lump sum payment o f a t t o r n e y f e e s . 

We have p r e v i o u s l y h e l d t h a t , as a m a t t e r o f p o l i c y , r e q u e s t s f o r lump sum 
payments o f a t t o r n e y f e e s must be made w h i l e t h e Referee who g r a n t e d t h e i n 
c r e a s e d compensation award r e t a i n e d j u r i s d i c t i o n over t h e m e r i t s o f t h e case. 
L i n d a K. Jones, 41 Van N a t t a 780 (1989). Here, t h e r e q u e s t f o r lump sum payment 
o f c l a i m a n t ' s a t t o r n e y f e e was not addressed by t h e Referee b e f o r e t h e i n s u r e r 
had r e q u e s t e d r e v i e w o f t h e Referee's o r d e r . Consequently, t h e r e q u e s t f o r lump 
sum payment i s d e n i e d . See L i n d a K. Jones, supra. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 28, 1989 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e permanent d i s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded 
an assessed f e e o f $950, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
{CATHERINE A. BECKWITH, Claimant 

WCB Case No. 88-18318 
ORDER ON REVIEW 

P a t r i c k K. Mackin, Claimant A t t o r n e y 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e Mulder's 
o r d e r t h a t assessed p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an a l l e g e d unreason
a b l e d e n i a l . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r which 
d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l a t e d e n i a l and 
f o r a d i s c o v e r y v i o l a t i o n . On r e v i e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t compensably i n j u r e d her r i g h t s h o u l d e r on J u l y 22, 1988. An 
emergency room c h a r t n o t e and r a d i o l o g y r e p o r t , d a t e d J u l y 23, 1988 and d i a g n o s 
i n g c a l c i f i c b u r s i t i s v e r s u s a c r o m i a l e x o s t o s i s , was r e c e i v e d by SAIF on August 
11 , 1988. The emergency room c h a r t note r e f e r e n c e d a s h o u l d e r i n j u r y a t work. 
SAIF a l s o r e c e i v e d a Form 827 on August 11, 1988, w h i c h d e s c r i b e d t h e J u l y 22, 
1988 s h o u l d e r i n j u r y . On August 19, 1988, SAIF acc e p t e d c l a i m a n t ' s c l a i m as a 
r i g h t s h o u l d e r s t r a i n . 

On October 10, 1988, SAIF sent a l e t t e r t o c l a i m a n t , r e f e r e n c i n g t h e c l a i m 
number o f c l a i m a n t ' s A p r i l 14, 1988 " t o e / f o o t " c l a i m , i n w h i c h i t d e n i e d her 
r i g h t s h o u l d e r b u r s i t i s as u n r e l a t e d t o her t o e / f o o t i n j u r y . 

FINDINGS OF ULTIMATE FACT 

SAIF i s s u e d i t s d e n i a l o f c l a i m a n t ' s b u r s i t i s c o n d i t i o n w i t h i n 60 days o f 
r e c e i p t o f t h e August 1 1 , 1988, r a d i o l o g y r e p o r t . 

SAIF's p r o c e s s i n g o f t h e b u r s i t i s c o n d i t i o n under t h e t o e i n j u r y c l a i m , 
r a t h e r t h a n t h e s h o u l d e r c l a i m , was unreasonable. SAIF's i m p r o p e r p r o c e s s i n g 
was an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. 

SAIF's response t o c l a i m a n t ' s d i s c o v e r y r e q u e s t was n o t u n r e a s o n a b l e . 

There were no amounts due under t h e s h o u l d e r c l a i m a t t h e t i m e o f t h e d i s 
c o v e r y v i o l a t i o n o r a t t h e t i m e o f h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

U n t i m e l y D e n i a l 

C l a i m a n t argues t h a t SAIF's d e n i a l o f October 10, 1988 was u n t i m e l y . We 
d i s a g r e e . There i s no evidence t h a t SAIF had n o t i c e o f c l a i m a n t ' s b u r s i t i s con
d i t i o n p r i o r t o i t s r e c e i p t o f t h e r a d i o l o g y r e p o r t on August 1 1 , 1988, and i t 
i s s u e d t h e d e n i a l w i t h i n 60 days o f r e c e i p t o f t h e r a d i o l o g y r e p o r t . T h e r e f o r e , 
we f i n d t h a t t h e d e n i a l o f t h e b u r s i t i s c l a i m was n o t l a t e . 
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Unreasonable D e n i a l 

The R e f e r e e f o u n d t h e d e n i a l o f t h e b u r s i t i s c o n d i t i o n t o be u n r e a s o n a b l e . 
We agree under t h e f o l l o w i n g r e a s o n i n g . Claimant f i l e d a c l a i m f o r a J u l y 22, 
1988 s h o u l d e r i n j u r y w h i c h was accepted by SAIF on August 19, 1988. A t t h e t i m e 
t h e emergency room and r a d i o l o g y r e p o r t was sent t o SAIF, t h e r e i s no i n d i c a t i o n 
t h a t SAIF had a s s i g n e d a c l a i m number t o t h e s h o u l d e r c l a i m . At t h e same t i m e 
t h a t SAIF r e c e i v e d t h e emergency room c h a r t n o t e and x - r a y r e p o r t , on August 1 1 , 
1988, i t a l s o r e c e i v e d an 827 form ( " F i r s t M e d i c a l R e p o r t " ) d e s c r i b i n g t h e a c c i 
d e n t i n v o l v i n g t h e s h o u l d e r and showing a d a t e o f i n j u r y o f J u l y 22, 1988, t h e 
d a t e t h a t appeared on t h e s h o u l d e r c l a i m and n o t t h e d a t e o f i n j u r y ( A p r i l 14, 
1988) g i v e n on t h e t o e i n j u r y c l a i m . Given t h e f a c t t h a t SAIF had t h i s i n f o r m a 
t i o n w h i c h c o n n e c t e d t h e b u r s i t i s t o t h e s h o u l d e r i n j u r y , we f i n d i t s p r o c e s s i n g 
o f t h e b u r s i t i s c o n d i t i o n under t h e t o e c l a i m , r a t h e r t h a n t h e s h o u l d e r c l a i m , 
t o have been u n r e a s o n a b l e . 

P e n a l t i e s and a t t o r n e y f e e s may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . A l t h o u g h t h e Referee found t h a t c l a i m a n t was e n t i t l e d t o p e n a l t y 
and a t t o r n e y f e e s f o r t h e unreasonable d e n i a l , we f i n d t h a t c l a i m a n t i 3 n o t en
t i t l e d t o a p e n a l t y because t h e r e were no amounts " t h e n due". Thus, t h a t p o r 
t i o n o f t h e R e f e r e e ' s o r d e r t h a t assessed a p e n a l t y i s r e v e r s e d . 

However, we a f f i r m t h e Referee's assessment o f an a t t o r n e y f e e . SAIF 
i s s u e d a d e n i a l under t h e t o e c l a i m , and f a i l e d t o process t h e p e r t i n e n t r e p o r t s 
under t h e compensable s h o u l d e r i n j u r y c l a i m , even though i t had r e c e i v e d m e d i c a l 
e v i d e n c e l i n k i n g t h e b u r s i t i s t o t h e s h o u l d e r i n j u r y . We c o n s i d e r such conduc t 
t o be " u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation" under ORS 
656.382. See E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 
Van N a t t a 1774 ( 1 9 8 9 ) . 

D i s c o v e r y V i o l a t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o p e n a l t i e s and a t t o r n e y 
f e e s f o r f a i l u r e t o p r o v i d e complete d i s c o v e r y . Even assuming t h a t SAIF's con
d u c t was u n r e a s o n a b l e , c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y inasmuch as t h e r e 
were no amounts " t h e n due". ORS 656.262(10); former OAR 438-07-015. 

F u r t h e r m o r e , t h e h e a r i n g r e q u e s t s d i d n o t s p e c i f y t h e c l a i m numbers, 
a l t h o u g h t h e d e n i a l d a t e was i n d i c a t e d . C o n s i d e r i n g t h i s c o n f u s i o n c o n c e r n i n g 
t h e c l a i m numbers, we do n o t f i n d unreasonable SAIF's f a i l u r e t o p r o v i d e a l l o f 
t h e documents r e l a t e d t o b o t h c l a i m s . A c c o r d i n g l y , we do n o t assess an a t t o r n e y 
f e e . I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o emphasize t h a t t h e r e c i t a t i o n o f 
c l a i m numbers i s n o t a p r e r e q u i s i t e t o o b t a i n i n g d i s c o v e r y f r o m an o p p o s i n g 
p a r t y under t h e Board r u l e s . Rather, we are merely f i n d i n g t h a t , under t h e s e 
c i r c u m s t a n c e s , SAIF's f a i l u r e t o p r o v i d e e n t i r e d i s c o v e r y was n o t u n r e a s o n a b l e . 

C l a i m a n t has s u c c e s s f u l l y defended t h e Referee's award o f a p e n a l t y -
r e l a t e d a t t o r n e y f e e f o r an unreasonable d e n i a l . However, inasmuch as a t t o r n e y 
f e e s a r e n o t compensation f o r purposes o f ORS 656.382(2), c l a i m a n t i s n o t e n t i 
t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w . Dotson v. Bohemia, I n c . , 80 Or 
App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 24, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . The Referee's assessment o f a p e n a l t y f o r an u n r e a s o n a b l e 
d e n i a l i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
PAMELA A. GORDON, Claimant 

WCB Case No. 89-00012 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S c h u l t z ' s t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m ; and (2) assessed a 
p e n a l t y and r e l a t e d a t t o r n e y f e e f o r u n t i m e l y d e n i a l . On r e v i e w , t h e i s s u e s a r e 
a g g r a v a t i o n , p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
d i s c u s s i o n . 

We n o t e t h a t s i n c e , issuance o f t h e Referee's o r d e r , t h e c o u r t has r e c o n 
s i d e r e d i t s o p i n i o n i n Ybarr a v. C a s t l e & Cooke, I n c . , 94 Or App 746 (1 9 8 9 ) . On 
r e c o n s i d e r a t i o n , t h e c o u r t h e l d t h a t t h e a g g r a v a t i o n a n a l y s i s a r t i c u l a t e d i n 
Gwvnn v. SAIF, 304 Or 345 (198 7 ) , does a p p l y t o cases i n w h i c h a c l a i m a n t has 
n o t r e t u r n e d t o work p r i o r t o t h e f i l i n g o f an a g g r a v a t i o n c l a i m . Y b a r r a v. 
C a s t l e & Cooke, I n c . , 96 Or App 665 (1989). Under b o t h Gwvnn and Smith v. SAIF, 
302 Or 396 ( 1 9 8 6 ) , c l a i m a n t e s t a b l i s h e d an a g g r a v a t i o n when she e s t a b l i s h e d t h a t 
due t o a symptomatic e x a c e r b a t i o n o f her p h y s i c a l c o n d i t i o n , she was l e s s a b l e 
t o work t h a n a t t h e t i m e o f t h e l a s t arrangement o f compensation. 

ORDER 

The Referee's o r d e r d a t e d A p r i l 20, 1989, as r e c o n s i d e r e d May 11, 1989, i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be p a i d by t h e i n s u r e r . 

August 15, 1990 C i t e as 42 Van N a t t a 1765 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LOUIS J . GREEN, Claimant 
WCB Case No. 90-00505 
ORDER OF DISMISSAL 

Rex Q. Smith, Claimant A t t o r n e y 
Cooney, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has moved t h e Board f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e ground t h a t t h e r e q u e s t was u n t i m e l y . The 
m o t i o n i s g r a n t e d . 

FINDINGS OF FACT 

The Referee's O p i n i o n and Order i s s u e d May 23, 1990. The o r d e r i n d i c a t e d 
t h a t c o p i e s o f t h e o r d e r had been m a i l e d t o a l l p a r t i e s and t h e i r a t t o r n e y s on 
May 23, 1990. 

On J u l y 19, 1990, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e 
Re f e r e e ' s o r d e r . On J u l y 23, 1990, t h e Board m a i l e d a c o m p u t e r - g e n e r a t e d l e t t e r 
t o t h e p a r t i e s , acknowledging c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . 

C l a i m a n t ' s c o u n s e l d i d n o t r e c e i v e a copy o f t h e R e f e r e e ' s May 23, 1990 
o r d e r u n t i l s h o r t l y a f t e r J u l y 12, 1990. At t h a t t i m e , a t t h e r e q u e s t o f 
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c l a i m a n t ' s c o u n s e l ' s s e c r e t a r y , t h e Referee's s e c r e t a r y m a i l e d c l a i m a n t ' s 
c o u n s e l a copy o f t h e o r d e r . 

ULTIMATE FINDINGS 

C l a i m a n t ' s r e q u e s t f o r Board r e v i e w was r e c e i v e d by t h e Board more t h a n 30 
days a f t e r t h e Referee's o r d e r was m a i l e d t o t h e p a r t i e s . 

CONCLUSIONS OF LAW 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on wh i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). " P a r t y " means a c l a i m a n t f o r compen
s a t i o n , t h e employer o f t h e i n j u r e d worker a t t h e t i m e o f i n j u r y and t h e i n 
s u r e r , i f any, o f such employer. ORS 656.005(19). A t t o r n e y s a r e n o t " p a r t i e s . " 
B e r l i n e r v. Weyerhaeuser Company, 92 Or App 264, 266-67 n . l ( 1 9 8 8 ) ; Frank F. 
Pucher, J r . , 41 Van N a t t a 794, 795 (19 8 9 ) ; Robert Casperson, 38 Van N a t t a 420, 
421 ( 1 9 8 6 ) . 

Here, c l a i m a n t ' s c o u n s e l a s s e r t s t h a t he d i d n o t r e c e i v e a copy o f t h e 
Refere e ' s o r d e r . Y e t , an a t t o r n e y ' s f a i l u r e t o r e c e i v e a copy o f an o r d e r does 
n o t i n v a l i d a t e an o r d e r . See B e r l i n e r v. Weyerhaeuser, s u p r a ; Pucher, s u p r a . 
Moreover, t h e d e t e r m i n a t i v e f a c t o r i s whether t h e o r d e r was m a i l e d t o t h e p a r 
t i e s t o t h e h e a r i n g , n o t whether i t was r e c e i v e d by them. See B e r l i n e r v. 
Weyerhaeuser, s u p r a . 

There i s no c o n t e n t i o n r e b u t t i n g t h e sta t e m e n t i n t h e Refer e e ' s o r d e r t h a t 
c l a i m a n t and t h e o t h e r p a r t i e s t o t h e h e a r i n g had been m a i l e d a copy o f t h e 
Refere e ' s o r d e r . Under such c i r c u m s t a n c e s , we f i n d t h a t c o p i e s o f t h e Refer e e ' s 
o r d e r were m a i l e d t o t h e p a r t i e s on May 23, 1990. 

Inasmuch as c l a i m a n t ' s r e q u e s t f o r r e v i e w was r e c e i v e d by t h e Board on 
J u l y 19, 1990, w h i c h i s more t h a n 30 days a f t e r t h e Referee's May 23, 1990 
o r d e r , i t i s u n t i m e l y . See ORS 656.289(3). Consequently, we l a c k j u r i s d i c t i o n 
t o r e v i e w t h e R e f e r e e ' s o r d e r . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. 

August 15. 1990 C i t e as 42 Van N a t t a 1766 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CECILIA H. HERRINGTON, Claimant 

WCB Case No. 89-02259 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r w h i c h : (1) h e l d 
t h a t c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y compensation r a t e was i m p r o p e r l y c a l 
c u l a t e d w i t h o u t t h e i n c l u s i o n o f o v e r t i m e pay; and (2) assessed p e n a l t i e s and an 
a s s o c i a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d u n r e a s o n a b l e f a i l u r e t o i n 
c l u d e o v e r t i m e pay i n t h e temporary t o t a l d i s a b i l i t y c a l c u l a t i o n . I n h e r b r i e f , 
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c l a i m a n t contends t h a t : (1) her temporary t o t a l d i s a b i l i t y r a t e s h o u l d be c a l 
c u l a t e d based on her a v a i l a b i l i t y f o r work 70 hours per week; and (2) t h e c a l c u 
l a t i o n o f her t e m p o r a r y t o t a l d i s a b i l i t y r a t e s h o u l d i n c l u d e h er C h r i s t m a s 
bonus. On r e v i e w , t h e i s s u e s a r e r a t e o f temporary t o t a l d i s a b i l i t y compensa
t i o n , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t began w o r k i n g f o r t h e i n s u r e d as an assembler i n Ja n u a r y 1988. 
She was s c h e d u l e d t o work from 7 a.m. t o 3:30 p.m., Monday t h r o u g h F r i d a y , and 
was p a i d an h o u r l y wage. 

C l a i m a n t worked o v e r t i m e d u r i n g peak p r o d u c t i o n p e r i o d s and emergencies, 
w i t h o n l y one hour t o one day's advance n o t i c e . 

I n December 1988, c l a i m a n t r e c e i v e d a $105 Ch r i s t m a s bonus. Employees 
were n o t p r o m i s e d a Christmas bonus. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was scheduled t o work 40 hours a week, and was r e g u l a r l y em
p l o y e d f o r 40 hours a week. Her r e m u n e r a t i o n was based s o l e l y on d a i l y wages. 

C l a i m a n t d i d n o t r e g u l a r l y work o v e r t i m e . 

C l a i m a n t ' s C h r i s t m a s bonus pay was n o t i n c e n t i v e pay o r a r e g u l a r p a r t o f 
her wages. 

CONCLUSIONS OF LAW AND OPINION 

C a l c u l a t i o n o f Temporary T o t a l D i s a b i l i t y 

The Referee found t h a t c l a i m a n t worked some o v e r t i m e e v e r y month on a 
r e g u l a r b a s i s . T h e r e f o r e , p u r s u a n t t o former OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( i ) , he conclu d e d 
t h a t c l a i m a n t ' s r a t e o f temporary t o t a l d i s a b i l i t y [TTD] compensation s h o u l d be 
c a l c u l a t e d t o i n c l u d e t h e average amount o f o v e r t i m e she worked. The i n s u r e r 
a s s e r t s t h a t c l a i m a n t was a r e g u l a r l y employed w o r k e r , so t h a t t h e c a l c u l a t i o n 
o f h e r r a t e o f TTD s h o u l d be computed as o u t l i n e d i n ORS 656;210, and t h u s 
s h o u l d n o t i n c l u d e any o v e r t i m e she worked. We agree t h a t c l a i m a n t ' s r a t e o f 
TTD s h o u l d be c a l c u l a t e d under t h e s t a t u t e . 

ORS 656.210(1) p r o v i d e s t h a t when a c l a i m a n t ' s d i s a b i l i t y i s t e m p o r a r y , 
she s h a l l r e c e i v e compensation e q u a l t o 66-2/3 p e r c e n t o f wages. Consequently, 
t h e TTD c a l c u l a t i o n b e g i n s w i t h a d e t e r m i n a t i o n o f t h e w e e k l y wage o f t h e i n 
j u r e d w o r k e r . Nelson v. SAIF, 302 Or App 463 (19 8 6 ) . G e n e r a l l y , t h e weekly 
wage o f a " r e g u l a r l y employed worker" i s t h e number o f days a week t h e i n j u r e d 
w o r k e r was r e g u l a r l y employed t i m e s t h e d a i l y wage a t t h e t i m e o f t h e i n j u r y . 
ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) and ( b ) . " R e g u l a r l y employed" means a c t u a l employment o r 
a v a i l a b i l i t y f o r such employment. ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) . 

For w o r k e r s n o t r e g u l a r l y employed, and f o r r e g u l a r l y employed w o r k e r s 
w i t h no r e m u n e r a t i o n o r r e m u n e r a t i o n n o t based s o l e l y upon d a i l y o r week l y 
wages, t h e s t a t u t e a u t h o r i z e s t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and 
Fina n c e t o p r o m u l g a t e r u l e s e s t a b l i s h i n g such w o r k e r s ' weekly wages t o be used 
i n d e t e r m i n i n g t h e TTD r a t e . I d . The D i r e c t o r has done so i n f o r m e r OAR 436-
6 0 - 0 2 0 ( 7 ) . I n c l u d e d i n t h i s r u l e a r e c a l c u l a t i o n s f o r w o r k e r s w i t h r e g u l a r 
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o v e r t i m e ( f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( i ) ) and i n c e n t i v e pay ( f o r m e r OAR 436-60-
0 2 0 ( 7 ) ( j ) ) . 

I n t h i s case, t h e n , t h e i n i t i a l q u e s t i o n i s whether c l a i m a n t was a r e g u 
l a r l y employed w o r k e r as c o n t e m p l a t e d by t h e s t a t u t e . The 801 Form i n d i c a t e s 
t h a t c l a i m a n t was s c h e d u l e d t o work from 7 a.m. t o 3:30 p.m., a t $5.32 an h o u r , 
Monday t h r o u g h F r i d a y . F u r t h e r m o r e , a t t h e h e a r i n g c l a i m a n t c o n f i r m e d t h a t she 
d i d i n f a c t work a f u l l - t i m e , r e g u l a r 40 hour week. U n l i k e an " i r r e g u l a r l y " em
p l o y e d w o r k e r , c l a i m a n t d i d n o t r e p o r t t o work each day n o t knowing i n what j o b , 
f o r what pay, o r f o r how many hours she would be employed. See R o b e r t T. Moon, 
39 Van N a t t a 370, r e c o n s i d e r e d on o t h e r grounds, 39 Van N a t t a 503 ( 1 9 8 7 ) . A f t e r 
r e v i e w i n g t h e c i r c u m s t a n c e s o f c l a i m a n t ' s employment, we f i n d t h a t c l a i m a n t was 
" r e g u l a r l y employed" a t t h e t i m e o f her i n j u r y w i t h i n t h e meaning o f 
ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) . See C h a r l e s M. Poole, 40 Van N a t t a 41 ( 1 9 8 8 ) . 

Even t h o u g h c l a i m a n t was r e g u l a r l y employed, t h e i n s u r e r i n c o r r e c t l y c a l 
c u l a t e d c l a i m a n t ' s TTD under ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) and (b) i f her r e m u n e r a t i o n was 
n o t based s o l e l y upon d a i l y o r weekly wages. See ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) . 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s e a r n i n g s were based on t h e number o f 
hours she worked. N e v e r t h e l e s s , t h e f a c t t h a t a c l a i m a n t i s an h o u r l y w o r k e r 
does n o t n e c e s s a r i l y mean t h a t her t i m e l o s s r a t e s h o u l d n o t be c a l c u l a t e d under 
ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) and ( b ) . An h o u r l y worker who works a r e g u l a r work s h i f t w i t h 
a c o n s i s t e n t l e n g t h — a s does c l a i m a n t — i s , i n e f f e c t , p a i d by t h e day. Donald 
E. Lowry, 40 Van N a t t a 1957 ( 1 9 8 8 ) ; C h a r l e s M, Poole, supra. 

F u r t h e r , we a r e n o t persuaded by c l a i m a n t ' s argument t h a t she worked 
r e g u l a r o v e r t i m e so t h a t her TTD s h o u l d be c a l c u l a t e d under f o r m e r OAR 436-60-
0 2 0 ( 7 ) ( i ) . C l a i m a n t e s t a b l i s h e d o n l y t h a t she worked s i x t e e n h o u r s o f o v e r t i m e 
d u r i n g a f i v e - m o n t h p e r i o d i n 1988: 1 hour i n June, f o u r hours i n J u l y , seven 
hours i n August, one hour i n September, and t h r e e hours i n October. I n c o n t r a s t 
t o t h e c o n c l u s i o n o f t h e R eferee, we do n o t f i n d any e v i d e n c e t h a t c l a i m a n t 
worked o v e r t i m e i n " e v e r y " month t h a t she worked f o r t h e i n s u r e d . F u r t h e r m o r e , 
c l a i m a n t and t h e i n s u r e d ' s p e r s o n n e l r e p r e s e n t a t i v e e s t a b l i s h e d t h a t o v e r t i m e 
was on an as-needed b a s i s depending on p r o d u c t i o n peaks and emergencies, and em
p l o y e e s c o u l d be asked t o work o v e r t i m e w i t h o n l y one hour t o one day's n o t i c e . 
On t h e s e f a c t s , we f i n d t h a t c l a i m a n t ' s o v e r t i m e was s p o r a d i c and u n s c h e d u l e d , 
and, t h e r e f o r e , n o t r e g u l a r . See C r a i g E. Hobbs, 39 Van N a t t a 690 ( 1 9 8 7 ) . 

Nor a r e we persuaded by c l a i m a n t ' s argument t h a t her $105 C h r i s t m a s bonus 
s h o u l d be i n c l u d e d i n c a l c u l a t i n g her TTD r a t e , as p r o v i d e d i n f o r m e r OAR 436-
6 0 - 0 2 0 ( 7 ) ( j ) . That r u l e s t a t e s t h a t " [ i ] n c e n t i v e pay p r o v i d e d by c o n t r a c t o f 
employment s h a l l be c o n s i d e r e d o n l y when r e g u l a r l y earned . . . ." [Emphasis 
s u p p l i e d ] . C l a i m a n t began w o r k i n g f o r t h e i n s u r e d i n January 1988. I n December 
1988, she r e c e i v e d a $105 C hristmas bonus. She r e c e i v e d i t o n l y one t i m e — n o t 
e v e r y pay p e r i o d . Employees w i t h t h e company f o r a l l t h r e e y e a r s o f i t s e x i s 
t e n c e were never p r o m i s e d a Christmas bonus. Cl a i m a n t does n o t a s s e r t nor has 
she e s t a b l i s h e d p r o o f t h a t t h i s bonus was c o n t e m p l a t e d by her c o n t r a c t o f em
p l o y m e n t . T h e r e f o r e , we f i n d t h a t t h i s money was n o t a r e g u l a r p a r t o f 
c l a i m a n t ' s wages. See Paula M. P a t e r s o n , 42 Van N a t t a 1302 ( 1 9 9 0 ) . 

F u r t h e r m o r e , c l a i m a n t has p r e s e n t e d no e v i d e n c e as t o t h e i n s u r e d ' s m o t i 
v a t i o n i n g i v i n g her t h i s bonus. The r e c o r d does not e s t a b l i s h t h a t t h e i n s u r e d 
p a i d t h i s bonus t o r e w a r d her p r o d u c t i o n e f f o r t o r as i n c e n t i v e t o encourage any 
p a r t i c u l a r b e h a v i o r a t work. T h e r e f o r e , on t h e s e f a c t s , we do n o t f i n d t h a t t h e 
C h r i s t m a s bonus was i n c e n t i v e pay under former OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( j ) . See Donna 
J. R u s s e l l , 40 Van N a t t a 568 ( 1 9 8 8 ) . 
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F i n a l l y , c l a i m a n t a s s e r t s t h e a l t e r n a t i v e t h e o r y t h a t h er TTD r a t e s h o u l d 
be c a l c u l a t e d based on her a v a i l a b i l i t y f o r work 70 hours a week. C l a i m a n t c o r 
r e c t l y n o t e s t h a t ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) d e f i n e s " r e g u l a r l y employed" as " a c t u a l em
plo y m e n t o r a v a i l a b i l i t y f o r such employment." [Emphasis s u p p l i e d ] . I n s u p p o r t 
o f h e r c o n t e n t i o n , c l a i m a n t c i t e s cases where t h e Board fo u n d t h a t w o r k e r s who 
a r e r e q u i r e d t o be a v a i l a b l e f o r " r e g u l a r employment" a r e " r e g u l a r l y employed" 
under ORS 656 . 2 1 0 ( 2 ) . See R i c h a r d R. D'Ostroph, 41 Van N a t t a 1050 ( 1 9 8 9 ) ; Joyce 
Y a t e s , 37 Van N a t t a 256 (1 9 8 5 ) . 

C l a i m a n t ' s c i r c u m s t a n c e s a re c l e a r l y d i s t i n g u i s h a b l e . I n t h e c i t e d 
c ases, employees had t o be a v a i l a b l e t o work a r e g u l a r week b u t a c t u a l l y were 
c a l l e d t o work l e s s t h a n t h e i r scheduled hours, and were p a i d f o r l e s s t h a n a 
f u l l week. C l a i m a n t , on t h e o t h e r hand, was scheduled t o work 40 hours a week, 
worked a f u l l , r e g u l a r 40-hour week, and was p a i d based on 40 hours work. 

Moreover, c l a i m a n t has n o t proven t h a t t h e i n s u r e d r e q u i r e d t h a t she be 
a v a i l a b l e 70 hours a week as she contends. C l a i m a n t bases her argument on a 
s e c t i o n i n t h e Employee Handbook r e g a r d i n g o u t s i d e employment. The Handbook 
s t a t e s t h a t f u l l - t i m e r e g u l a r employees s h o u l d n o t accept o t h e r j o b s w h i c h might 
have an adverse e f f e c t on t h e i r p r i m a r y employment w i t h t h e i n s u r e d . C l a i m a n t 
t e s t i f i e d t h a t she c o u l d n o t work a second j o b i f she wanted, t h e n l a t e r con
ceded t h a t she o n l y had t o g i v e her j o b w i t h t h e i n s u r e d f i r s t p r i o r i t y . She 
f u r t h e r t e s t i f i e d t h a t she b e l i e v e d t h a t she had t o accept o v e r t i m e i f r e q u e s t e d 
t o work. 

The i n s u r e d ' s p e r s o n n e l r e p r e s e n t a t i v e t e s t i f i e d t h a t employees a r e p e r 
m i t t e d t o work second j o b s , and many do. She f u r t h e r r e f u t e d c l a i m a n t ' s t e s t i 
mony t h a t she was "on c a l l " t o work o v e r t i m e , o r t h a t an employee would be d i s 
c i p l i n e d o r f i r e d i f she r e f u s e d t o work o v e r t i m e . On t h i s r e c o r d , c l a i m a n t has 
n o t p r o v e n t h a t she was r e q u i r e d t o be a v a i l a b l e t o work 70 hours a week. Based 
on t h e above d i s c u s s i o n , we conclude t h a t c l a i m a n t was " r e g u l a r l y employed" w i t h 
r e m u n e r a t i o n based s o l e l y on a d a i l y wage. A c c o r d i n g l y , t h e i n s u r e r p r o p e r l y 
c a l c u l a t e d c l a i m a n t ' s r a t e o f TTD by u s i n g $5.32 an hour, t i m e s 8 hours a day, 
t i m e s 5 days a week, w i t h o u t r e g a r d t o c l a i m a n t ' s o v e r t i m e and C h r i s t m a s bonus. 
See ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) ( C ) . 

P e n a l t i e s and A t t o r n e y Fees 

Because we have found t h a t t h e i n s u r e r ' s i n i t i a l method o f c a l c u l a t i o n 
was i n f a c t c o r r e c t , t h e assessment o f p e n a l t i e s and a s s o c i a t e d a t t o r n e y ' s f e e 
w i l l be r e v e r s e d . 

ORDER 

The Referee's o r d e r d a t e d May 24, 1989 i s r e v e r s e d . The R e f e r e e ' s $500 
p e n a l t y - r e l a t e d a t t o r n e y f e e award i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONNA M. HOOPER, Claimant 

WCB Case Nos. 87-13181, 87-02763 & 87-09367 
ORDER ON REVIEW 

Stunz, e t a l . , C l aimant A t t o r n e y s 
S u l l i v a n & P o w e l l , A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 
D a v i s & B o s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The a l l e g e d noncomplying employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
Ref e r e e Wasley's o r d e r t h a t : (1) a f f i r m e d a Proposed and F i n a l Order o f noncom
p l i a n c e ; (2) f o u n d t h a t c l a i m a n t had s u s t a i n e d a compensable r i g h t g r o i n i n j u r y ; 
and (3) i n t h e a l t e r n a t i v e , u p h e l d t h e SAIF C o r p o r a t i o n ' s acceptance o f t h a t i n 
j u r y as p r o c e s s i n g agent f o r t h e employer because t h e employer d i d n o t i s s u e a 
t i m e l y d e n i a l . On r e v i e w , t h e i s s u e s a r e compliance, t i m e l i n e s s o f t h e em
p l o y e r ' s h e a r i n g r e q u e s t and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The o r a l i n s u r a n c e quote t h e employer r e c e i v e d f r o m Mr. R o m r i e l l , Farmers' 
a g e n t , d i d n o t i n c l u d e w o r k e r s ' compensation i n s u r a n c e . Mr. R o m r i e l l d i d n o t 
d i s c u s s w o r k e r s ' compensation coverage w i t h t h e employer a t t h e t i m e he p r e 
s e n t e d t h e o r a l q u o t e . The w r i t t e n p o l i c y o b t a i n e d by t h e employer was a 
" S p e c i a l S e n t i n e l P o l i c y , " w h i c h d i d n o t p r o v i d e w o r k e r s ' compensation coverage. 
The employer o b t a i n e d t h e same p o l i c y f o r two o t h e r s t o r e s . Mr. R o m r i e l l m a i l e d 
a copy o f t h e p o l i c y t o t h e employer's b u s i n e s s address and t o h e r bank and t h e 
p o l i c i e s were n o t r e t u r n e d as n o n d e l i v e r a b l e . 

Mr. R o m r i e l l gave t h e employer a b r o c h u r e w h i c h d e s c r i b e d t h e p o l i c y cov
e r a g e . Two b r o c h u r e s d e s c r i b i n g t h e p o l i c y coverage were a d m i t t e d a t h e a r i n g . 
There was no i n d i c a t i o n f r o m t h e b r o c h u r e s t h a t w o r k e r s ' compensation was i n 
c l u d e d i n t h e coverage. These were t h e o n l y b r o c h u r e s t h a t Mr. R o m r i e l l had 
ev e r used. The employer t o o k t h e b r o c h u r e g i v e n t o her by Mr. R o m r i e l l t o t h e 
bank. 

The employer d i d n o t p o s t a n o t i c e o f compliance i n any o f her s t o r e s , d i d 
n o t deduct any employee c o n t r i b u t i o n from her p a y r o l l and d i d n o t pay any 
s p e c i f i c a l l y i d e n t i f i e d w o r k e r s ' compensation premium. 

The employer has p r i o r e x p e r i e n c e as an employer, a t w h i c h t i m e she sub
m i t t e d p a y r o l l i n f o r m a t i o n f o r w o r k e r s ' compensation purposes. 

Two o r t h r e e days a f t e r c l a i m a n t ' s i n j u r y , t h e employer t o l d c l a i m a n t t h a t 
she d i d n o t have any w o r k e r s ' compensation i n s u r a n c e and t h a t she w o u l d pay 
c l a i m a n t ' s b i l l s h e r s e l f . The employer p a i d t h e f i r s t b i l l . The employer a g a i n 
s t a t e d i n November 1986 t h a t she d i d n o t have w o r k e r s ' compensation i n s u r a n c e . 

On Ja n u a r y 15, 1987, Farmers I n s u r a n c e Company m a i l e d a l e t t e r t o t h e em
p l o y e r d e n y i n g t h a t t h e employer had w o r k e r s ' compensation coverage and s t a t i n g 
t h a t t h e employer c o u l d r e q u e s t a h e a r i n g w i t h i n 60 days. The l e t t e r was i n t h e 
fo r m r e q u i r e d f o r d e n i a l s i s s u e d t o c l a i m a n t s . 
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On F e b r u a r y 17, 1987, t h e employer r e q u e s t e d a h e a r i n g i n o r d e r t o c h a l 
l e n g e Farmers' d e n i a l o f coverage. T h i s r e q u e s t was acknowledged on March 20, 
1987. 

On A p r i l 8, 1987, t h e Compliance D i v i s i o n i s s u e d a Proposed and F i n a l 
Order o f noncompliance. On t h i s d a t e t h e Compliance D i v i s i o n r e f e r r e d t h e c l a i m 
t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g . The employer r e c e i v e d n o t i c e o f t h e 
Proposed and F i n a l Order on May 28, 1987. The f o l l o w i n g day, May 29, 1987, t h e 
employer r e q u e s t e d a h e a r i n g i n o r d e r t o c h a l l e n g e t h e A p r i l 8, 1987 o r d e r . 

On June 3 1 , 1987, SAIF accepted c l a i m a n t ' s h e r n i a c l a i m as d i s a b l i n g . 

On J u l y 6, 1987, an Order o f J o i n d e r i s s u e d , j o i n i n g Farmers as a neces
s a r y p a r t y . 

On August 20, 1987, t h e employer r e q u e s t e d a h e a r i n g r e g a r d i n g t h e com
p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s w o r k - r e l a t e d i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her r i g h t 
i n g u i n a l h e r n i a c o n d i t i o n . 

Farmers d i d n o t make a f a l s e r e p r e s e n t a t i o n t o t h e employer t h a t her 
coverage i n c l u d e d w o r k e r s ' compensation coverage. 

The employer had knowledge t h a t she was n o t covered by w o r k e r s ' compensa
t i o n i n s u r a n c e . 

The employer r e q u e s t e d a h e a r i n g r e g a r d i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c l a i m more t h a n 60 days a f t e r t h e c l a i m was r e f e r r e d t o SAIF f o r p r o 
c e s s i n g . 

CONCLUSIONS OF LAW AND OPINION 

Compliance 

The employer argued a t h e a r i n g t h a t Farmers s h o u l d be e q u i t a b l y estopped 
f r o m d e n y i n g w o r k e r s ' compensation coverage because Farmers' agent r e p r e s e n t e d 
t h a t t h e proposed p o l i c y i n c l u d e d w o r k e r s ' compensation i n s u r a n c e . The Referee 
c o n c l u d e d t h a t t h e d o c t r i n e o f e s t o p p e l i s n o t a v a i l a b l e t o an employer i n a 
w o r k e r s ' compensation case. The employer argues on r e v i e w t h a t e s t o p p e l s h o u l d 
a p p l y i n t h i s case, and t h a t she has e s t a b l i s h e d t h e elements o f e s t o p p e l . We 
f i n d t h a t t h e employer has n o t proven t h e elements o f common law e s t o p p e l . 
A c c o r d i n g l y , we need n o t address whether t h e d o c t r i n e a p p l i e s g e n e r a l l y i n work
e r s ' compensation m a t t e r s . 

I n o r d e r f o r t h e employer t o e s t a b l i s h an e s t o p p e l , t h e r e must be e v i d e n c e 
f r o m w h i c h t h e t r i e r o f f a c t c o u l d f i n d : (1) t h a t a f a l s e r e p r e s e n t a t i o n was 
made; (2) by someone h a v i n g knowledge o f t h e f a c t s ; (3) t o one who was i g n o r a n t 
o f t h e t r u t h ; (4) t h a t t h e statement was made w i t h t h e i n t e n t i o n t h a t i t be 
a c t e d upon by t h e p l a i n t i f f ; and (5) t h a t p l a i n t i f f a c t e d on i t . 
Donahoe v. Eugene P l a n i n g M i l l , 252 Or 543 (1969). 

The employer r e l i e s on her t e s t i m o n y t h a t she b e l i e v e d her p o l i c y w i t h 
Farmers i n c l u d e d w o r k e r s ' compensation coverage, based on r e p r e s e n t a t i o n s made 
by t h e Farmers' agent. The Referee concluded t h a t c l a i m a n t ' s t e s t i m o n y was 
c r e d i b l e i n t h i s r e g a r d . There i s no i n d i c a t i o n t h a t t h e R e f e r e e ' s c o n c l u s i o n 
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was based on h i s o b s e r v a t i o n a t h e a r i n g as opposed t o t h e c o n t e n t o f t h e t e s t i 
mony and t h e documentary e v i d e n c e i n t h e r e c o r d . Here, based on t h e su b s t a n c e 
o f t h e employer's t e s t i m o n y , we f i n d her n o t c r e d i b l e . See I n t e r n a t i o n a l Paper 
Co. v. McE l r o y , 121 Or App 61 ( 1 9 9 0 ) ; C o a s t a l Farm Supply v. H u l t b e r g , 
84 Or App 282 ( 1 9 8 7 ) . 

The p o l i c y o b t a i n e d by t h e employer was a " S p e c i a l S e n t i n e l P o l i c y , " w h i c h 
d i d n o t p r o v i d e w o r k e r s ' compensation i n s u r a n c e . The same p o l i c y was o b t a i n e d 
by t h e employer f o r two o t h e r s t o r e s . The employer a d m i t t e d t a k i n g a b r o c h u r e 
t o t h e bank w h i c h d e s c r i b e d her p o l i c y coverage. Two b r o c h u r e s d e s c r i b i n g t h e 
p o l i c y p u r c h a s e d by t h e employer were a d m i t t e d a t h e a r i n g . Farmers' agent t e s 
t i f i e d t h a t t h e s e were t h e o n l y such b r o c h u r e s t h a t he had ever used. Workers' 
compensation was n o t i n c l u d e d i n t h e coverage d e s c r i b e d i n t h e b r o c h u r e s . The 
employer f u r t h e r t e s t i f i e d t h a t she d i d n o t p o s t a n o t i c e o f c o m p l i a n c e i n any 
o f h er t h r e e s t o r e s , d i d n o t deduct any employee c o n t r i b u t i o n f r o m p a y r o l l , and 
d i d n o t pay any s e p a r a t e l y i d e n t i f i e d w o r k e r s ' compensation premium. The em
p l o y e r has p r i o r e x p e r i e n c e as an employer, a t whi c h t i m e she s u b m i t t e d p a y r o l l 
i n f o r m a t i o n f o r w o r k e r s ' compensation purposes. These f a c t s suggest t h a t t h e 
employer knew t h a t she d i d n o t have w o r k e r s ' compensation i n s u r a n c e . 

We a l s o base our c r e d i b i l i t y f i n d i n g on c l a i m a n t ' s t e s t i m o n y . C l a i m a n t 
t o l d t h e i n v e s t i g a t o r f r o m t h e Compliance S e c t i o n t h a t she n o t i f i e d t h e employer 
t h a t she had been i n j u r e d two o r t h r e e days a f t e r her i n j u r y , and a t t h a t t i m e , 
t h e employer r e l a t e d t h a t she d i d n o t have w o r k e r s ' compensation i n s u r a n c e and 
would pay c l a i m a n t ' s m e d i c a l b i l l s h e r s e l f . The employer d i d pay t h e f i r s t 
b i l l . C l a i m a n t t e s t i f i e d t h a t when she n o t i f i e d t h e employer i n November 1986 
t h a t she was s c h e d u l e d f o r s u r g e r y , t h e employer s t a t e d t h a t she d i d n o t have 
w o r k e r s ' compensation i n s u r a n c e . 

F i n a l l y , Farmers' agent c r e d i b l y t e s t i f i e d t h a t t h e o r a l p r o p o s a l w h i c h he 
gave t o t h e employer gave no i n d i c a t i o n t h a t w o r k e r s ' compensation coverage 
would be i n c l u d e d i n t h e p o l i c y , and w o r k e r s ' compensation was n o t d i s c u s s e d a t 
t h a t t i m e . He s t a t e d t h a t he m a i l e d a copy o f t h e p o l i c y t o t h e employer's 
b u s i n e s s address and t o her bank and t h a t t h e p o l i c i e s were n o t r e t u r n e d as non-
d e l i v e r a b l e . 

I n l i g h t o f t h e s e f a c t s , we f i n d t h a t t h e employer has n o t e s t a b l i s h e d 
t h a t Farmers' agent f a l s e l y r e p r e s e n t e d t h a t t h e employer was c o v e r e d by work
e r s ' c o mpensation i n s u r a n c e ; o r t h a t she d i d n o t know she had no such coverage. 
T h e r e f o r e , t h e employer has n o t proven a l l t h e necessary elements o f e s t o p p e l . 
A c c o r d i n g l y , t h e Referee's noncompliance r u l i n g i s a f f i r m e d . 

T i m e l i n e s s o f H e a r i n g R e q u e s t / C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h a t t h e employer f a i l e d t o p r o p e r l y deny c l a i m a n t ' s 
c l a i m so t h a t i t remains i n accepted s t a t u s . The Referee f u r t h e r c o n c l u d e d t h a t 
t h e c l a i m i s compensable on t h e m e r i t s . For t h e s e reasons, he u p h e l d SAIF's 
acceptance o f t h e c l a i m . We agree w i t h t h e Referee t h a t t h e m e d i c a l r e c o r d com
b i n e d w i t h c l a i m a n t ' s t e s t i m o n y e s t a b l i s h e s t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c l a i m on t h e m e r i t s . We a l s o agree w i t h t h e Referee's u l t i m a t e p r o c e d u r a l 
r u l i n g t h a t t h e c l a i m remains i n accepted s t a t u s ; however, we do so f o r d i f f e r 
e n t r e asons t h a n t h o s e s t a t e d by t h e Referee. 

The R e f e r e e ' s h o l d i n g t h a t t h e c l a i m remained i n a c c e p t e d s t a t u s because 
t h e employer f a i l e d t o i s s u e a d e n i a l was based upon t h e c o u r t ' s o p i n i o n i n 
D e r r v b e r r v v. Pokey, 91 Or App 533 (1 9 8 8 ) . There, t h e c o u r t c o n c l u d e d t h a t 
because SAIF p r o p e r l y a c c e p t e d a c l a i m as p r o c e s s i n g agent f o r a n o n c o m p l y i n g 
employer, and no p a r t y had ever d e n i e d t h e c l a i m , c l a i m a n t was e n t i t l e d t o 
compensat i o n . 
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However, i n i t s subsequent d e c i s i o n i n C l a r k v. L i n n , 98 Or App 393 
( 1 9 8 9 ) , t h e c o u r t disavowed t h a t p o r t i o n o f D e r r y b e r r y w h i c h s u g g e s t s t h a t i t i s 
a no n c o m p l y i n g employer's r e s p o n s i b i l i t y t o accept o r deny a c l a i m . The c o u r t 
h e l d t h a t a noncomplying employer may r e q u e s t a h e a r i n g on SAIF's acceptance o f 
a c l a i m i f i t c o n t e s t s c o m p e n s a b i l i t y whether o r n o t t h e employer d e n i e d t h e 
c l a i m p u r s u a n t t o ORS 656.262. A c c o r d i n g l y , t h e employer d i d n o t w a i v e i t s 
r i g h t t o a h e a r i n g on t h e c o m p e n s a b i l i t y i s s u e when i t f a i l e d t o i s s u e a d e n i a l 
o f t h e c l a i m . 

N e v e r t h e l e s s , we conclude t h e employer i s n o t e n t i t l e d t o a h e a r i n g on t h e 
c o m p e n s a b i l i t y i s s u e f o r a d i f f e r e n t reason. Once SAIF has ac c e p t e d a c l a i m and 
more t h a n 60 days have passed s i n c e t h e c l a i m was r e f e r r e d t o SAIF, t h e noncom
p l y i n g employer may n o t c h a l l e n g e c o m p e n s a b i l i t y o f t h e c l a i m w i t h o u t p r o v i n g 
f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t i e s c a p a b l e o f a f f e c t i n g accep
t a n c e . K r i s t i L. Chase, 42 Van N a t t a 1247 (1990). 

Here, t h e Compliance D i v i s i o n r e f e r r e d t h e c l a i m t o SAIF f o r p r o c e s s i n g on 
A p r i l 8, 1987. The employer r e q u e s t e d a h e a r i n g r e g a r d i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s i n j u r y on August 20, 1987. As t h i s r e q u e s t came a f t e r t h e e x p i r a t i o n 
o f t h e 60-day p e r i o d , t h e c l a i m remains compensable absent a showing o f f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . No such showing has been made on 
t h i s r e c o r d . A c c o r d i n g l y , t h e c l a i m remains i n a c c e p t e d s t a t u s . 

A l t e r n a t i v e l y , we conclude t h a t t h e c l a i m i s compensable on t h e m e r i t s . 
C l a i m a n t c r e d i b l y t e s t i f i e d t h a t she e x p e r i e n c e d r i g h t g r o i n p a i n i m m e d i a t e l y 
a f t e r her a c c i d e n t and i n f o r m e d t h e employer t h a t she had i n j u r e d h e r s e l f . The 
p a i n s t e a d i l y worsened i n t h e months a f t e r t h e a c c i d e n t . C l a i m a n t was e v e n t u 
a l l y r e f e r r e d t o Dr. Cushman, surgeon, who per f o r m e d s u r g i c a l r e p a i r o f t h e 
h e r n i a on November 18, 1986. On J u l y 20, 1987, Dr. Cushman o p i n e d t h a t 
c l a i m a n t ' s h e r n i a was caused by her a c c i d e n t o f August 1, 1985. 

Cl a i m a n t ' s t e s t i m o n y and Dr. Cushman's o p i n i o n t h a t c l a i m a n t ' s f a l l was 
t h e cause o f her r i g h t i n g u i n a l h e r n i a are u n r e f u t e d on t h e r e c o r d . T h e r e f o r e , 
we a r e persuaded t h a t t h e f a l l was t h e cause o f c l a i m a n t ' s h e r n i a c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d October 31 , 1988 i s a f f i r m e d . For s e r 
v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,337, 
p a y a b l e by t h e SAIF C o r p o r a t i o n on b e h a l f o f t h e noncomplying employer. 

August 15, 1990 C i t e as 42 Van N a t t a 1773 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS E. JOHNSTON, Claimant 

WCB Case Nos. 88-04637, 88-02719, 87-12248, 87-12247 & 87-11129 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 
Acker, e t a l . , Defense A t t o r n e y s 
E. Jay P e r r y , Defense A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ( F a l c o n M a n u f a c t u r i n g ) r e 
q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee N i c h o l s ' o r d e r t h a t : (1) assessed 
p e n a l t i e s and a t t o r n e y fees f o r an u n t i m e l y d e n i a l ; (2) awarded c l a i m a n t i n t e r i m 
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compensation; and (3) awarded an assessed f e e t o c l a i m a n t ' s c o u n s e l . L i b e r t y 
N o r t h w e s t (Emerald F o r e s t P r o d u c t s ) c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
Refere e ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s 
ease c l a i m f o r h i s b i l a t e r a l s h o u l d e r c o n d i t i o n ; (2) u p h e l d L i b e r t y N o r t h w e s t ' s 
(Bohemia) d e n i a l o f t h e same c o n d i t i o n ; (3) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f t h e same c o n d i t i o n ; and (4) u p h e l d L i b e r t y N orthwest's ( F a l c o n ) d e n i a l o f t h e 
same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s , i n t e r i m 
c ompensation and r e s p o n s i b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's c o n c l u s i o n s e x c e p t w i t h r e s p e c t t o t h e 
f o l l o w i n g i s s u e s . 

I n t e r i m c o m p e n s a t i o n / P e n a l t i e s and a t t o r n e y fees f o r u n t i m e l y d e n i a l 

The R e f e r e e f o u n d t h a t a M o t i o n f o r J o i n d e r , f i l e d by SAIF on January 
18, 1988, c o n s t i t u t e d n o t i c e o f a c l a i m . The Referee f o u n d t h a t F a l c o n ' s 
d e n i a l , i s s u e d F e b r u a r y 12, 1988, and Bohemia's d e n i a l , i s s u e d March 23, 1988, 
were u n t i m e l y . She t h e r e f o r e assessed p e n a l t i e s and a t t o r n e y f e e s f o r t h e 
u n t i m e l y d e n i a l s . 

ORS 656.262(4) p r o v i d e s t h a t i n t e r i m compensation s h a l l be p a i d no 
l a t e r t h a n t h e f o u r t e e n t h day a f t e r t h e employer has n o t i c e o r knowledge o f t h e 
c l a i m . On r e v i e w , F a l c o n argues t h a t , a l t h o u g h c o u n s e l f o r Bohemia i n d i c a t e d 
t h a t t h e M o t i o n f o r J o i n d e r was r e c e i v e d January 19, 1988, F a l c o n has n o t con
ceded i f o r when t h e M o t i o n was r e c e i v e d by Falcon. 

We agree t h a t c l a i m a n t has n o t shown i f o r when F a l c o n r e c e i v e d t h e 
M o t i o n f o r J o i n d e r . T h e r e f o r e , we are unable t o f i n d t h a t F a l c o n had n o t i c e o f 
a c l a i m s u f f i c i e n t t o t r i g g e r a d u t y t o pay i n t e r i m compensation. A c c o r d i n g l y , 
we c o n c l u d e t h a t F a l c o n has n o t been shown r e s p o n s i b l e f o r payment o f i n t e r i m 
c ompensation o r f o r a p e n a l t y and a t t o r n e y f e e f o r an u n t i m e l y d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 13, 1988 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . Those p o r t i o n s o f t h e Referee's o r d e r w h i c h d i r e c t e d L i b e r t y 
N o r t h w e s t ( F a l c o n ) t o pay i n t e r i m compensation and assessed p e n a l t i e s and a t t o r 
ney f e e s a g a i n s t L i b e r t y Northwest ( F a l c o n ) f o r an u n t i m e l y d e n i a l , a r e r e 
v e r s e d . The re m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
PAMELA A. PERRY, Claimant 
WCB Case No. 88-20836 

ORDER ON RECONSIDERATION 
C y n t h i a Cumfer, Claimant A t t o r n e y 

Chelsea Mohnike ( S a i f ) , Defense A t t o r n e y 

On i t s own m o t i o n , t h e Board has de c i d e d t o r e c o n s i d e r i t s Order on Review 
i n t h e a b o v e - c a p t i o n e d case, i s s u e d J u l y 26, 1990. 

I n t h a t o r d e r , we de t e r m i n e d t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " f o r e v a l u a t i o n o f d i s a b i l i t y 
a d o p t e d e f f e c t i v e J u l y 1, 1988, (f o r m e r OAR 436-35-001 e t s e q . ) , as amended by 
t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988. I n r e s p e c t t o t h e s t a n d a r d s r e g a r d 
i n g age, e d u c a t i o n and a d a p t a b i l i t y , c l a i m a n t argued t h a t f o r m e r OAR 436-35-
2 9 0 ( 2 ) ( b ) , f o r m e r OAR 436-35-300(2)(b) and former OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( b ) a r e con
t r a r y t o ORS 656.214(5) and, t h e r e f o r e , i n v a l i d . 

I n o u r i n i t i a l o r d e r , we concluded our d i s c u s s i o n on t h i s i s s u e w i t h t h e 
f o l l o w i n g language: "We conc l u d e , t h e r e f o r e , t h a t t h e age, e d u c a t i o n and adapt
a b i l i t y s t a n d a r d s c i t e d above a re v a l i d , and we a p p l y them i n t h i s case. 
A c c o r d i n g l y , t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age, e d u c a t i o n , and a d a p t a b i l 
i t y i s 0." On r e c o n s i d e r a t i o n , we w i t h d r a w t h a t language and s u b s t i t u t e t h e 
f o l l o w i n g : "We con c l u d e , t h e r e f o r e , t h a t t h e age, e d u c a t i o n and a d a p t a b i l i t y 
s t a n d a r d s c i t e d above a re n o t i n c o n f l i c t w i t h ORS 656.214(5) f o r t h e reasons 
argued by c l a i m a n t , and we a p p l y them i n t h i s case. A c c o r d i n g l y , t h e a p p r o p r i 
a t e v a l u e f o r c l a i m a n t ' s age, e d u c a t i o n , and a d a p t a b i l i t y i s 0." 

A c c o r d i n g l y , our J u l y 26, 1990 o r d e r i s abated and w i t h d r a w n . As amended 
h e r e i n , we adhere t o and r e p u b l i s h our J u l y 26, 1990 o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

August 15, 1990 C i t e as 42 Van N a t t a 1775 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAUL E. VOELLER, Claimant 
WCB Case No. 88-18620 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Shebley's o r d e r t h a t : (1) s e t a s i d e a J u l y 13, 1988 D e t e r m i n a t i o n Order as 
pr e m a t u r e ; and (2) i n t h e a l t e r n a t i v e , s e t a s i d e t h e employer's d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s mental c o n d i t i o n . On r e v i e w , t h e i s s u e s 
a r e p r e m a t u r e c l o s u r e , and, a l t e r n a t i v e l y , a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 
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R e f e r e e Neal's A p r i l 15, 1988 O p i n i o n and Order, w h i c h s e t a s i d e t h e s e l f -
i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r d e p r e s 
s i o n o r m a j o r a f f e c t i v e d i s o r d e r , was a f f i r m e d by t h e Board i n Paul E. V o e l l e r , 
41 Van N a t t a 2349 ( 1 9 8 9 ) . 

On A p r i l 2 1 , 1986, Dr. Parvaresh, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , i n d i 
c a t e d t h a t c l a i m a n t c o u l d resume l i m i t e d d u t i e s as a p h y s i c a l e d u c a t i o n t e a c h e r , 
b u t was r e s t r i c t e d f r o m c l a s s r o o m t e a c h i n g . That same day, c l a i m a n t worked a 
h a l f day, became a g i t a t e d , and went home. Dr. Parvaresh r e a d m i t t e d c l a i m a n t t o 
t h e h o s p i t a l on A p r i l 29, 1986 f o r c o n t i n u e d t r e a t m e n t o f h i s m a j o r a f f e c t i v e 
d i s o r d e r . 

F o l l o w i n g d i s c h a r g e f r o m t h e h o s p i t a l i n May 1986, c l a i m a n t ' s c o n d i t i o n 
d e t e r i o r a t e d f u r t h e r and he c o n t i n u e d t o have problems w i t h c o n c e n t r a t i o n . 
C l a i m a n t was a g a i n a d m i t t e d t o t h e h o s p i t a l i n August 1986 f o r m a j o r a f f e c t i v e 
d i s o r d e r . D u r i n g October 1986, Dr. Parvaresh c o n t i n u e d t o t r e a t c l a i m a n t f o r 
severe m a j o r a f f e c t i v e d i s o r d e r . 

I n F e b r u a r y 1987, Dr. A l t f a s saw c l a i m a n t i n p s y c h i a t r i c c o n s u l t a t i o n . He 
n o t e d c o n t i n u i n g symptoms o f d e p r e s s i o n which had been p r e s e n t s i n c e F e b r u a r y 
1986. An MRI scan p e r f o r m e d i n March 1987 was normal, r u l i n g o u t o r g a n i c b r a i n 
syndrome w h i c h had been suggested by an e a r l i e r CT scan. Dr. A l t f a s became 
c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t i n mid-1987. A new t r e a t m e n t p l a n was d e v e l 
oped on J u l y 13, 1988. On t h a t same d a t e , a D e t e r m i n a t i o n Order i s s u e d c l o s i n g 
t h e c l a i m . The employer d i d n o t r e q u e s t any i n f o r m a t i o n f r o m c l a i m a n t ' s t r e a t 
i n g p s y c h i a t r i c p h y s i c i a n r e g a r d i n g h i s m e d i c a l l y s t a t i o n a r y s t a t u s p r i o r t o 
s u b m i t t i n g t h e c l a i m f o r c l o s u r e . 

I n t h e f a l l o f 1988, c l a i m a n t became i n c r e a s i n g l y depressed w i t h s u i c i d a l 
t h o u g h t s . W h i l e c l a i m a n t was h o s p i t a l i z e d i n September 1988 f o r d e p r e s s i o n , Dr. 
G e l z l a f r e t e s t e d c l a i m a n t f o r o r g a n i c b r a i n syndrome, as p r i o r t e s t i n g was 
e q u i v o c a l . E x t e n s i v e n e u r o p s y c h o l o g i c a l e x a m i n a t i o n r u l e d o u t an o r g a n i c m e n t a l 
d i s o r d e r and, i n s t e a d , c o n f i r m e d a d e p r e s s i v e e t i o l o g y f o r c l a i m a n t ' s memory and 
c o n c e n t r a t i o n p r oblems. 

D u r i n g 1988, c l a i m a n t worked as a v o l u n t e e r d r i v e r f o r t h e Red Cross and 
t h e S t a t e o f Oregon A d u l t and Fam i l y S e r v i c e s D i v i s i o n , and i n s h e l t e r e d work 
t h r o u g h t h e V o c a t i o n a l R e h a b i l i t a t i o n D i v i s i o n a t St . V i n c e n t de P a u l ' s and 
Pr o d u c t s Recovery. I n Februa r y 1989, c l a i m a n t , on h i s own, o b t a i n e d a t r i a l 
p a r t - t i m e j o b as a d r i v e r s ' e d u c a t i o n i n s t r u c t o r . As o f t h e d a t e o f t h e he a r 
i n g , c l a i m a n t c o n t i n u e d h a v i n g problems w i t h c o n c e n t r a t i o n and memory. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y when h i s c l a i m was c l o s e d by t h e 
J u l y 13, 1988 D e t e r m i n a t i o n Order. 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d based en
t i r e l y on l a y t e s t i m o n y and t h e Referee's f i n d i n g t h a t c l a i m a n t was n o t medi
c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g . W h i l e we agree w i t h t h e R e f e r e e ' s con
c l u s i o n , o u r d e c i s i o n i s based on m e d i c a l e v i d e n c e . 

C l a i m s s h a l l n o t be c l o s e d i f t h e worker's compensable c o n d i t i o n has n o t 
become m e d i c a l l y s t a t i o n a r y . ORS 656.268(1). I n o r d e r t o e s t a b l i s h t h a t t h e 
J u l y 13, 1988 D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d h i s c l a i m , c l a i m a n t must 
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d e m o n s t r a t e t h a t he was n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e . 
Scheuninq v. J. R. S i m p l o t & Company, 84 Or App 622, 625, r e v den 303 Or 590 
( 1 9 8 7 ) ; B e r l i n e r v. Weyerhaeuser Corp., 54 Or App 624 ( 1 9 8 1 ) ; Dale R. B e n n e t t , 
40 Van N a t t a 843 ( 1 9 8 8 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r t h e r m e d i c a l 
improvement would r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t o r t h e passage 
o f t i m e . " ORS 656.005(17). 

Here, t h e D e t e r m i n a t i o n Order found t h a t c l a i m a n t ' s c o n d i t i o n was medi
c a l l y s t a t i o n a r y on A p r i l 2 1 , 1986, a p p a r e n t l y r e l y i n g upon Dr. Turco's A p r i l 
1988 r e p o r t . A f t e r r e v i e w i n g c l a i m a n t ' s m e d i c a l r e c o r d , Dr. Turco o p i n e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y on A p r i l 2 1 , 1986, based on h i s r e t u r n t o r e g 
u l a r work on t h a t d a t e . On r e v i e w , t h e employer a s s e r t s t h a t t h e R e f e r e e im
p r o p e r l y r e j e c t e d Dr. Turco's m e d i c a l o p i n i o n , t h e o n l y m e d i c a l e v i d e n c e con
c e r n i n g c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e . The employer seems t o i m p l y t h a t 
c l a i m a n t can p r o v e t h a t h i s c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y o n l y by 
o f f e r i n g a p h y s i c i a n ' s r e p o r t which s t a t e s t h a t he was n o t m e d i c a l l y s t a t i o n a r y . 
We d i s a g r e e . 

I t i s w e l l s e t t l e d t h a t t h e r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s 
p r i m a r i l y a m e d i c a l q u e s t i o n t o be d e c i d e d based on competent m e d i c a l e v i d e n c e . 
Harmon v. SAIF, 54 Or App 121, 125 ( 1 9 8 1 ) ; A u s t i n v. SAIF, 48 Or App 7, 12 
( 1 9 8 0 ) . T h e r e f o r e , l a y t e s t i m o n y alone i s n o t s u f f i c i e n t f o r t h i s purpose. 
N e v e r t h e l e s s , as t h e c o u r t noted i n A u s t i n , s upra, competent m e d i c a l e v i d e n c e i s 
n o t l i m i t e d t o a p h y s i c i a n ' s statement c o n c e r n i n g t h e m e d i c a l l y s t a t i o n a r y d a t e , 
b u t i n c l u d e s c i r c u m s t a n t i a l as w e l l as d i r e c t e v i d e n c e . The c i r c u m s t a n t i a l med
i c a l e v i d e n c e i n t h i s case s u p p o r t s a f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n was n o t 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e . 

The o n l y e v i d e n c e s u p p o r t i n g c l a i m c l o s u r e i s Dr. Turco's A p r i l 1988 r e 
p o r t ( l a t e r c l a r i f i e d and r e a f f i r m e d i n June 1988) i n w h i c h he c o n c l u d e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f A p r i l 2 1 , 1986. I n a subsequent r e p o r t 
i n November 1988, Dr. Turco f u r t h e r concluded t h a t c l a i m a n t ' s c o n t i n u i n g depres
s i o n was due t o u n d e r l y i n g o r g a n i c b r a i n changes. We f i n d t h a t Dr. Turco's 
o p i n i o n i s c o n t r a r y t o t h e m e d i c a l evidence i n t h i s r e c o r d and, t h e r e f o r e , i s 
e n t i t l e d t o l i t t l e w e i g h t . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

C l a i m a n t was u n d e r g o i n g v e r y s i g n i f i c a n t p s y c h i a t r i c t r e a t m e n t by Dr. 
P a r v a r e s h on A p r i l 2 1 , 1986, t h e v e r y t i m e Dr. Turco s a i d c l a i m a n t was s t a t i o n 
a r y . F u r t h e r , c l a i m a n t was r e h o s p i t a l i z e d on A p r i l 29, 1986, because he was 
u n a b l e t o p e r f o r m even r e s t r i c t e d t e a c h i n g d u t i e s . Dr. Turco's f i n d i n g t h a t 
c l a i m a n t was ready t o r e t u r n t o r e g u l a r work on A p r i l 2 1 , 1986 i s n o t c o n s i s t e n t 
w i t h t h i s h i s t o r y . Moreover, t h e a b i l i t y t o r e t u r n t o r e g u l a r work does n o t , 
n e c e s s a r i l y , e s t a b l i s h t h a t a c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . F i n a l l y , e x t e n 
s i v e n e u r o p s y c h o l o g i c a l t e s t i n g i n September 1988 c l a r i f i e d t h a t c l a i m a n t ' s mem
o r y and c o n c e n t r a t i o n d i f f i c u l t i e s a re a consequence o f h i s compensable dep r e s 
s i o n , and a r e n o t due t o an o r g a n i c b r a i n d i s o r d e r as Dr. Turco o p i n e d . 

Under t h e s e c i r c u m s t a n c e s , we accord g r e a t e r w e i g h t t o t h e r e c o r d s o f 
c l a i m a n t ' s h o s p i t a l i z a t i o n s and t h e c h a r t notes o f t r e a t i n g p h y s i c i a n s P a r v a r e s h 
and A l t f a s and m e n t a l h e a l t h t h e r a p i s t S c h r a d l e . The o p i n i o n s o f P a r v a r e s h , 
A l t f a s and S c h r a d l e a r e based on a complete and a c c u r a t e h i s t o r y c o m p i l e d d u r i n g 
t h e i r t r e a t m e n t o f c l a i m a n t over t h e l o n g course o f h i s m e n t a l c o n d i t i o n . See 
W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Somers, supra. 

A f t e r c l a i m a n t ' s u n s u c c e s s f u l A p r i l 2 1 , 1986 a t t e m p t t o r e t u r n t o work, 
Dr. P a r v a r e s h e x p l a i n e d t o c l a i m a n t t h a t he had gone back t o s c h o o l t o o soon, 
t h a t he was n o t r e c o v e r e d from h i s d e p r e s s i o n , t h a t he s h o u l d s t a y o f f work 
u n t i l t h e end o f t h e y e a r , and t h a t he r e q u i r e d o n g o i n g m e d i c a t i o n and t r e a t 
ment. I n October 1986, Dr. Parvaresh r e p o r t e d t h a t f o r t e n months he had 
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t r e a t e d c l a i m a n t e x t e n s i v e l y , i n c l u d i n g h o s p i t a l i z a t i o n , a n t i - d e p r e s s a n t medica
t i o n and o n g o i n g p s y c h i a t r i c v i s i t s a t t h e o f f i c e , a l l w i t h o u t s i g n i f i c a n t i m
provement. C l a i m a n t c o n t i n u e d t o r e c e i v e m e d i c a t i o n and p s y c h i a t r i c t r e a t m e n t 
f o r h i s w o r k - i n d u c e d d e p r e s s i o n from Dr. Parvaresh u n t i l mid-1987. 

Dr. A l t f a s assumed c l a i m a n t ' s p s y c h i a t r i c t r e a t m e n t i n mid-1987. A new 
t r e a t m e n t p l a n was begun on J u l y 13, 1988, t h e v e r y day t h e D e t e r m i n a t i o n Order 
i s s u e d . Dr. A l t f a s o p i n e d i n September 1988, when a d m i t t i n g c l a i m a n t t o t h e 
h o s p i t a l f o r t h e f o u r t h t i m e , t h a t f o r more t h a n one year c l a i m a n t had r e q u i r e d 
c o n t i n u i n g t r e a t m e n t w i t h a n t i - d e p r e s s a n t and a n t i - a n x i e t y a gents and h y p n o t i c s 
f o r h i s o n g o i n g d e p r e s s i o n . T h i s suggests t h a t c l a i m a n t ' s c o n d i t i o n was on g o i n g 
and had n o t become s t a t i o n a r y . 

C o n s e q u e n t l y , t h e m e d i c a l evidence c o n f i r m s t h e l a y t e s t i m o n y and e s t a b 
l i s h e s t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n was n o t y e t m e d i c a l l y s t a t i o n a r y as 
of t h e J u l y 13, 1988 c l a i m c l o s u r e . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s r u l i n g 
t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d . 

A g g r a v a t i o n 

I n l i g h t o f our d e c i s i o n on t h e premature c l o s u r e i s s u e , we need n o t 
address t h e Refer e e ' s a l t e r n a t i v e a g g r a v a t i o n r u l i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 3, 1989, as r e c o n s i d e r e d March 23, 1989, 
i s a f f i r m e d . For s e r v i c e s on r e v i e w r e g a r d i n g t h e p r e m a t u r e c l o s u r e i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,250, p a y a b l e by t h e s e l f -
i n s u r e d employer. 

August 16, 1990 C i t e as 42 Van N a t t a 1778 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID M. MARVIN, Claimant 
WCB Case No. 89-15789 

ORDER ON REVIEW 
L a r r y Schucht ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t d i s 
missed h i s r e q u e s t f o r h e a r i n g w h i c h concerned t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
h i s c u r r e n t l e f t s h o u l d e r c o m p l a i n t s and o t h e r i s s u e s r e g a r d i n g t h e p r o c e s s i n g 
o f h i s 1968 l e f t s h o u l d e r and l e f t c l a v i c l e i n j u r y c l a i m , i n c l u d i n g a g g r a v a t i o n 
r i g h t s , v o c a t i o n a l r e h a b i l i t a t i o n and e x t e n t o f d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e t h e p r o p r i e t y o f t h e d i s m i s s a l , and a l t e r n a t i v e l y , a g g r a v a t i o n , medi
c a l s e r v i c e s , t e m p o r a r y t o t a l d i s a b i l i t y , v o c a t i o n a l a s s i s t a n c e and c o m p e n s a b i l 
i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 
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D i s m i s s a l 

The Referee d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e grounds 
t h a t h i s a g g r a v a t i o n r i g h t s had e x p i r e d p r i o r t o h i s 1989 a g g r a v a t i o n c l a i m and 
t h a t c l a i m a n t had waived t h e i s s u e s o f c o m p e n s a b i l i t y o f a 1971 a g g r a v a t i o n 
c l a i m and e n t i t l e m e n t t o v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s by e n t e r i n g i n t o a 
d i s p u t e d c l a i m s e t t l e m e n t . We do n o t agree t h a t t h e r e q u e s t f o r h e a r i n g s h o u l d 
have been d i s m i s s e d i n i t s e n t i r e t y . Even i f c l a i m a n t ' s a g g r a v a t i o n r i g h t s had 
e x p i r e d , t h e p r o c e s s i n g o f an a g g r a v a t i o n c l a i m may be l i m i t e d t o t h e payment o f 
a p p r o p r i a t e m e d i c a l s e r v i c e s . See Joyce E. M i t t s , 42 Van N a t t a 333 ( 1 9 9 0 ) . 

Here, SAIF's p a r t i a l d e n i a l o f c l a i m a n t ' s t h e n c u r r e n t c o n d i t i o n had 
t h e e f f e c t o f d e n y i n g b o t h h i s c l a i m f o r a g g r a v a t i o n and f o r t h e m e d i c a l s e r 
v i c e s he was r e c e i v i n g . Thus, t h e i s s u e o f c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s 
was p r o p e r l y b e f o r e t h e Referee and t h e r e q u e s t f o r h e a r i n g w i t h r e g a r d t o t h a t 
i s s u e s h o u l d n o t have been d i s m i s s e d . See Weyerhaeuser Co. v. B r y a n t , 102 Or 
App 432 ( 1 9 9 0 ) . 

1971 A g g r a v a t i o n C l a i m 

The Referee concluded t h a t t h e 1986 d i s p u t e d c l a i m s e t t l e m e n t s e t t l e d 
a l l i s s u e s r a i s e d o r r a i s a b l e a t t h a t t i m e . The Referee f o u n d t h a t c l a i m a n t was 
r e p r e s e n t e d by c o u n s e l who knew t h e background o f h i s c l a i m , and he t h e r e f o r e 
w a i v e d h i s 1971 a g g r a v a t i o n c l a i m by e n t e r i n g i n t o t h e s e t t l e m e n t . We d i s a g r e e . 

I n March 1985, c l a i m a n t r e q u e s t e d r e o p e n i n g o f h i s 1968 s h o u l d e r and 
c l a v i c l e c l a i m . On August 26, 1985, SAIF d e n i e d t h a t c l a i m a n t ' s s h o u l d e r c o n d i 
t i o n had worsened. SAIF a l s o d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
d e g e n e r a t i v e c e r v i c a l s p i n e d i s e a s e and c a r p a l t u n n e l syndrome. I n September 
1985, c l a i m a n t r e q u e s t e d a h e a r i n g on SAIF's d e n i a l . 

I n May 1986, c l a i m a n t e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t . I n 
t h e document, t h e p a r t i e s agreed t o s e t t l e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . The p a r t i e s a l s o s t i p u l a t e d t h a t ,the 
amount a c c e p t e d by c l a i m a n t was i n f u l l s e t t l e m e n t o f a l l i s s u e s r a i s e d o r 
r a i s a b l e . 

We do n o t agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t waived t h e 
i s s u e s o f h i s 1971 a g g r a v a t i o n c l a i m o r h i s c l a i m f o r v o c a t i o n a l r e h a b i l i t a t i o n 
s e r v i c e s . For a w a i v e r t o have o c c u r r e d , c l a i m a n t must have i n t e n t i o n a l l y r e 
l i n q u i s h e d a known r i g h t . See Drews v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) . 
Waiver w i l l n o t be presumed o r i m p l i e d c o n t r a r y t o t h e i n t e n t i o n o f t h e p a r t y 
whose r i g h t s w o u l d be i n j u r i o u s l y a f f e c t e d . Waterway T e r m i n a l s v. P.S. L o r d , 
242 Or 1, 26-27 ( 1 9 6 5 ) . To e s t a b l i s h w a i v e r , t h e r e must be a c l e a r , u n e q u i v o c a l 
and d e c i s i v e a c t o f t h e p a r t y showing such a purpose. Waterway, s u p r a . 

I n t h e p r e s e n t case, we are unable t o f i n d t h a t c l a i m a n t i n t e n t i o n a l l y 
r e l i n q u i s h e d h i s 1971 a g g r a v a t i o n c l a i m . The 1971 c l a i m was n o t men t i o n e d i n 
t h e d i s p u t e d c l a i m s e t t l e m e n t and t h e terms o f t h e document s e t t l e d o n l y t h e 
1985 a g g r a v a t i o n and m e d i c a l s e r v i c e s c l a i m s . The r e c o r d does n o t p r o v i d e e v i 
dence o f a c l e a r and u n e q u i v o c a l a c t by c l a i m a n t d e m o n s t r a t i n g h i s i n t e n t t o 
wai v e h i s 1971 a g g r a v a t i o n c l a i m . 

Because we have found t h a t c l a i m a n t d i d n o t waive h i s 1971 a g g r a v a t i o n 
c l a i m by e n t e r i n g i n t o t h e d i s p u t e d c l a i m s e t t l e m e n t , we address t h e c l a i m on 
t h e m e r i t s . To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show a w o r s e n i n g o f h i s 
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compensable c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation. S m i t h v. 
SAIF, 302 Or 396 ( 1 9 8 6 ) . 

A May 7, 1969 D e t e r m i n a t i o n Order awarded c l a i m a n t t e m p o r a r y t o t a l 
d i s a b i l i t y . I n J anuary 1971, Dr. B l a u e r , M.D., examined c l a i m a n t and r e p o r t e d 
t h a t he had moderate t e n d e r n e s s over t h e l e f t c l a v i c l e and a f u l l range o f 
m o t i o n o f t h e l e f t arm a t t h e s h o u l d e r . Dr. B l a u e r r e p o r t e d t h a t c l a i m a n t ' s 
muscle s t r e n g t h was good and he o p i n e d t h a t c l a i m a n t had e x p e r i e n c e d a w o r s e n i n g 
o f h i s symptoms. 

I n an October 20, 1971 l e t t e r t o SAIF, Dr. Holm, M.D., r e p o r t e d t h a t 
c l a i m a n t r e t u r n e d c o m p l a i n i n g o f an a g g r a v a t i o n o f h i s l e f t s h o u l d e r . Dr. Holm 
examined c l a i m a n t and o p i n e d t h a t t h e r e was no a p p r e c i a b l e i n s t a b i l i t y o f t h e 
d i s t a l c l a v i c l e and no e v i d e n c e o f a t r o p h y o r changes i n the. hand. He a l s o r e 
p o r t e d t h a t c l a i m a n t ' s c i r c u l a t i o n was good and t h a t x - r a y s o f t h e s h o u l d e r r e 
v e a l e d no change o t h e r t h a n t h e r e s e c t i o n o f t h e o u t e r p o r t i o n o f t h e c l a v i c l e . 
Dr. Holm a d v i s e d c l a i m a n t t h a t he c o u l d c o n t i n u e w o r k i n g w i t h o u t l o s i n g t i m e 
f r o m work. 

We a r e n o t persuaded t h a t c l a i m a n t has shown t h a t h i s u n d e r l y i n g con
d i t i o n had worsened s i n c e t h e May 7, 1969 D e t e r m i n a t i o n Order. Even i f 
c l a i m a n t ' s c o n d i t i o n had worsened, Dr. Holm r e p o r t e d t h a t h i s symptoms were n o t 
i n c a p a c i t a t i n g . See S m i t h , supra. (To demonstrate a w o r s e n i n g o f a compensable 
c o n d i t i o n , c l a i m a n t must show t h a t he i s more d i s a b l e d , i . e . , l e s s a b l e t o 
work.) We c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d an a g g r a v a t i o n o f h i s l e f t 
s h o u l d e r c o n d i t i o n . 

Temporary t o t a l d i s a b i l i t y / V o c a t i o n a l a s s i s t a n c e 

C l a i m a n t contends t h a t he i s e n t i t l e d t o a d d i t i o n a l t e m p o r a r y d i s a b i l 
i t y f r o m December 30, 1968, t o A p r i l 30, 1969. C l a i m a n t a l s o argues t h a t he was 
q u a l i f i e d f o r v o c a t i o n a l a s s i s t a n c e as a r e s u l t o f h i s 1968 i n j u r y . 

We do n o t agree t h a t c l a i m a n t may now r a i s e t h e i s s u e o f e n t i t l e m e n t 
t o a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y . C laimant does n o t d i s p u t e t h e r a t e o f 
t e m p o r a r y d i s a b i l i t y , r a t h e r , he contends t h a t t h e t i m e p e r i o d o v e r w h i c h he was 
p a i d was i n c o r r e c t . The May 1969 D e t e r m i n a t i o n Order s p e c i f i e d t h a t c l a i m a n t 
was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y u n t i l December 30, 1968. 

We c o n c l u d e t h a t c l a i m a n t may n o t r a i s e t h e i s s u e o f t e m p o r a r y d i s 
a b i l i t y a t t h i s t i m e . The p e r i o d f o r payment o f t e m p o r a r y t o t a l d i s a b i l i t y 
p r i o r t o May 1969 was f i x e d by D e t e r m i n a t i o n Order w h i c h became f i n a l by o p e r a 
t i o n o f law when c l a i m a n t f a i l e d t o appeal w i t h i n t h e s t a t u t o r y l i m i t a t i o n . 
That d e t e r m i n a t i o n i s f i n a l and a h e a r i n g on c l a i m a n t ' s o b j e c t i o n may n o t be 
g r a n t e d . ORS 6 5 6 . 3 1 9 ( 4 ) . 

N e i t h e r t h e Referee nor t h e Board has j u r i s d i c t i o n t o address 
c l a i m a n t ' s c l a i m f o r v o c a t i o n a l a s s i s t a n c e . ORS 656.283(2) p r o v i d e s t h a t : 

" I f a w o r k e r i s d i s s a t i s f i e d w i t h an a c t i o n o f t h e i n 
s u r e r o r s e l f - i n s u r e d employer r e g a r d i n g v o c a t i o n a l 
a s s i s t a n c e , t h e worker must f i r s t a p p l y t o t h e d i r e c t o r 
f o r a d m i n i s t r a t i v e r e v i e w o f t h e m a t t e r b e f o r e r e q u e s t 
i n g a h e a r i n g on t h a t m a t t e r . " 

Because c l a i m a n t d i d n o t f i r s t a p p l y t o t h e D i r e c t o r f o r r e v i e w o f t h i s i s s u e , 
t h e R e f e r e e d i d n o t have j u r i s d i c t i o n t o address t h e m a t t e r . 
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On J u l y 17, 1989, SAIF d e n i e d t h a t c l a i m a n t ' s c u r r e n t l e f t s h o u l d e r 
c o n d i t i o n o r i t s symptoms were c a u s a l l y r e l a t e d t o h i s 1968 compensable i n j u r y . 
C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t h i s 
1968. compensable i n j u r y m a t e r i a l l y c o n t r i b u t e s t o h i s c u r r e n t need f o r m e d i c a l 
t r e a t m e n t . M i l b u r n v. Weyerhaeuser Co., 88 Or App 375, 378 ( 1 9 7 8 ) . 

A l t h o u g h c l a i m a n t t e s t i f i e d t h a t he had l e f t s h o u l d e r symptoms t h a t 
c o n t i n u e d f r o m a f t e r h i s compensable 1968 i n j u r y u n t i l t h e p r e s e n t , he s u s t a i n e d 
two i n t e r v e n i n g l e f t s h o u l d e r i n j u r i e s d u r i n g t h a t t i m e . For t h a t r e a s o n , 
a l t h o u g h we f i n d c l a i m a n t ' s t e s t i m o n y t o be p r o b a t i v e , we c o n c l u d e t h a t t h e 
c a u s a l r e l a t i o n s h i p o f h i s c u r r e n t c o n d i t i o n t o h i s compensable i n j u r y i s a com
p l e x m e d i c a l q u e s t i o n . The r e s o l u t i o n o f t h e i s s u e o f c a u s a t i o n , t h e r e f o r e , 
l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation 
Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 106, 
109 ( 1 9 8 5 ) . 

I n J u l y 1978, c l a i m a n t i n j u r e d h i s l e f t s h o u l d e r and arm w h i l e l i f t i n g 
a p a t i e n t d u r i n g h i s work as a nurse's a i d e f o r a subsequent employer. H i s 
c l a i m was acc e p t e d . I n March 1989, c l a i m a n t was t r e a t e d by Dr. Simpson, M.D., 
f o r a " r e c e n t " l e f t s h o u l d e r i n j u r y which o c c u r r e d d u r i n g a l i f t i n g i n c i d e n t . 
Dr. Simpson r e p o r t e d t h a t t h e p r i n c i p a l source o f c l a i m a n t ' s c u r r e n t symptoms 
were due t o t h e " r e c e n t i n j u r y o f t h e s h o u l d e r . " 

On t h i s r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o prov e t h a t h i s 
compensable 1968 i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t c o n d i t i o n . SAIF 
p r o p e r l y d e n i e d c l a i m a n t ' s 1989 c l a i m f o r h i s c u r r e n t l e f t s h o u l d e r c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d December 29, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g as t o h i s 1971 a g g r a v a t i o n c l a i m and as t o t h e compensabil
i t y o f h i s 1989 c o n d i t i o n i s r e v e r s e d and c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s 
r e i n s t a t e d . The SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s 1971 aggra
v a t i o n c l a i m i s u p h e l d . SAIF's J u l y 17, 1989 p a r t i a l d e n i a l i s u p h e l d . The 
rem a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

August 16, 1990 C i t e as 42 Van N a t t a 1781 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LAVERNE K. McCORMICK, Claimant 

WCB Case No. 88-18335 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

The s l e f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Young's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r m i g r a i n e 
headaches. The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

At t h e t i m e o f h e a r i n g , c l a i m a n t was 42 yea r s o f age. She had been 
o f f work s i n c e 1984 due t o a compensable elbow i n j u r y . I n March 1988 she r e 
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t u r n e d t o work as a c o m m u n i c a t i o n s , o p e r a t o r w i t h t h e i n s u r e d . Very soon a f t e r 
b e g i n n i n g work, c l a i m a n t e x p e r i e n c e d j o b s t r e s s which was a t t r i b u t e d i n p a r t t o 
her l o n g absence f r o m t h e work f o r c e . Claimant a l s o had a h i s t o r y o f o c c a s i o n a l 
headaches b e f o r e s t a r t i n g her new j o b and t h e s e were a l l e g e d l y r e l a t e d t o an un
r e s o l v e d s t r e s s a s s o c i a t e d w i t h an e a r l i e r m i t r a l v a l v e i m p l a n t . She began 
c o u n s e l l i n g w i t h Dr. Acker i n A p r i l 1988 t o h e l p cope w i t h t h e new j o b and t h e 
m i t r a l ' v a l v e c o n c e r n s . 

C l a i m a n t began h a v i n g " T y l e n o l " t y p e headaches s h o r t l y a f t e r s t a r t i n g 
work as a communications o p e r a t o r . These headaches i n c r e a s e d i n f r e q u e n c y and 
i n t e n s i t y and were t r i g g e r e d by l o n g hours o f v i e w i n g t h e computer s c r e e n . 
(Exs. 1A-2, 2, 4A; T r . 8-9, 2 3 ) . 

As a communications o p e r a t o r , c l a i m a n t wears an ear p i e c e and m i c r o 
phone. The t e l e p h o n e c a l l s come i n and c l a i m a n t views them on a computer s c r e e n 
t h a t s i t s d i r e c t l y i n f r o n t o f her. As t h e phone r i n g s , t h e o p e r a t o r must 
s w i t c h f r o m c a l l t o c a l l and l i n e t o l i n e by t h e use o f a keyb o a r d . A l l o f t h i s 
i s d i s p l a y e d on t h e computer screen and c l a i m a n t t h e n d i s t r i b u t e s c a l l s , t a k e s 
messages, and r e l a y s messages u s i n g t h e keyboard and sc r e e n . ( T r . 5 - 7 ) . 

C l a i m a n t works an e i g h t - h o u r day i n two-hour s h i f t s w i t h t e n m i n u t e 
b r e a k s and a h a l f hour l u n c h p e r i o d . Only 50 minu t e s a day i s n o t spe n t l o o k i n g 
a t t h e computer s c r e e n . ( T r . 7 ) . Claimant i s l o o k i n g a t t h e s c r e e n c o n s t a n t l y 
because t h e r e i s v e r y l i t t l e t i m e when c a l l s a r e n o t coming i n . ( T r . 3 4 ) . 

C l a i m a n t c o n s i s t e n t l y d e s c r i b e d t h e onset o f her m i g r a i n e s as s e e i n g a 
shimmer and h e a t waves i n t h e p e r i p h e r a l f i e l d s o f v i s i o n w h i l e v i e w i n g t h e 
s c r e e n . E v e n t u a l l y t h i s p r o g r e s s e d c l o s e r t o her c e n t r a l f i e l d o f v i s i o n and 
she w o u l d have t o t u r n her head i n o r d e r t o c l e a r her v i s i o n f o r r e a d i n g t h e 
computer s c r e e n . The v i s u a l d i s t u r b a n c e s i n c r e a s e d t o t h e p o i n t t h a t when 
c l a i m a n t l o o k e d a t t h e s c r e e n , she would g e t d r y heaves and was s e n t home fr o m 
work due t o v o m i t i n g . (Exs. 2, 4A; Tr. 9-12). 

W h i l e c l a i m a n t was o f f work her headaches were f i n a l l y b r o u g h t under 
c o n t r o l by a c o m b i n a t i o n o f m e d i c a t i o n s p r e s c r i b e d by Dr. Tearse. ( T r . 13-14). 
C l a i m a n t has even been a b l e t o r e t u r n t o work f u l l t i m e . I f she c a t c h e s t h e 
shimmering i n t i m e and t a k e s an I n d e r a l 80, she can c o m p l e t e l y p r e v e n t t h e 
headaches. ( T r . 14-15). 

C l a i m a n t was examined and t r e a t e d by Dr. H e l f i n g a t l e a s t t h r e e t i m e s 
d u r i n g September 1988. Dr. H e l f i n g r e p o r t e d a d e f i n i t e v i s u a l component t o t h e 
on s e t o f c l a i m a n t ' s m i g r a i n e headaches. A f t e r about two hours i n f r o n t o f a 
computer s c r e e n c l a i m a n t would e x p e r i e n c e a change i n v i s u a l f i e l d s , see a 
c r e s c e n t shaped w h i t e image i n t h e p e r i p h e r y and be unable t o t o l e r a t e movement 
i n t h e p e r i p h e r a l f i e l d s . These v i s u a l d i s t u r b a n c e s were f o l l o w e d by nausea, 
v o m i t i n g , p h o t o p h o b i a (abnormal i n t o l e r a n c e t o l i g h t ) and i n t e n s e pounding' 
headaches. (Ex. 1A-1, 2 and 3 ) . Claimant was found t o have m i g r a i n e headaches 
almo s t d a i l y when i n f r o n t o f a computer t e r m i n a l . 
(Ex. 6 ) . 

The t r e a t i n g n e u r o l o g i s t , Dr. Tearse, s i m i l a r l y n o t e d t h a t c l a i m a n t ' s 
headaches i n c r e a s e d when i n f r o n t o f a computer t e r m i n a l . He d e s c r i b e d t h e 
v i s u a l component o f c l a i m a n t ' s m i g r a i n e s t o i n c l u d e h o r i z o n t a l h e at waves 
shimmering i n her f i e l d o f v i s i o n , v i s u a l s c i n t i l l a t i o n s i n b o t h eyes, and 
p h o t o p h o b i a . (Exs. 3-1, 4A, 4B-2). A l t h o u g h t h e s t r e s s f u l pace o f c l a i m a n t ' s 
j o b d u t i e s (Ex. 4B-3) d i d n o t cause t h e m i g r a i n e s , t h e s t r e s s d i d e x a c e r b a t e 
them. (Ex. 5 ) . 
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C l a i m a n t ' s j o b as a communications o p e r a t o r r e q u i r e s c o n t i n u o u s v i e w 
i n g o f a computer sc r e e n and r e p e t i t i v e use o f t h e eyes. T h i s r e p e t i t i v e 
o v e r u s e o f t h e eyes i s a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s w h i c h i s e v i 
denced by v i s u a l f i e l d d i s t u r b a n c e s and i n c r e a s e d symptoms o f an u n d e r l y i n g 
m i g r a i n e c o n d i t i o n . 

C l a i m a n t ' s work a c t i v i t i e s as a communications o p e r a t o r a r e a m a t e r i a l 
c o n t r i b u t i n g cause o f an i n c r e a s e i n t h e symptoms o f a p r e e x i s t i n g m i g r a i n e con
d i t i o n . 

C l a i m a n t ' s m i g r a i n e headaches were o f such s e v e r i t y and f r e q u e n c y t h a t 
t h e y r e q u i r e d m e d i c a l s e r v i c e s and caused her t o miss work f o r p e r i o d s i n excess 
o f two weeks. 

CONCLUSIONS OF LAW AND OPINION 

The Referee d e t e r m i n e d t h a t s t r e s s a t work i n c r e a s e d t h e f r e q u e n c y and 
s e v e r i t y o f c l a i m a n t ' s m i g r a i n e headaches r e s u l t i n g i n d i s a b i l i t y and t h e need 
f o r m e d i c a l s e r v i c e s . We agree t h a t c l a i m a n t has e s t a b l i s h e d a compensable 
o c c u p a t i o n a l d i s e a s e , f o r t h e f o l l o w i n g reasons. 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e 
upon w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h 
caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 (1 9 8 6 ) . 
Here, c l a i m a n t ' s l a s t work exposure o c c u r r e d i n August 1988. A c c o r d i n g l y , t h e 
o c c u p a t i o n a l d i s e a s e law which became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . 

I n o r d e r t o q u a l i f y as a compensable o c c u p a t i o n a l d i s e a s e , t h e c l a i m 
must be f o r a c o n d i t i o n which meets one o f t h e t h r e e d e f i n i t i o n s s e t f o r t h i n 
f o r m e r ORS 656.802( 1 ) . The Referee concluded t h a t c l a i m a n t ' s case i s n o t 
co v e r e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , b u t r a t h e r , i s compensable under subsec
t i o n ( l ) ( a ) o f t h e s t a t u t e . We d i s a g r e e . A c l a i m i s p r o p e r l y a n a l y z e d under 
s u b s e c t i o n ( l ) ( a ) when i t i n v o l v e s " i n g e s t i o n o f , a b s o r p t i o n o f , i n h a l a t i o n o f 
o r c o n t a c t w i t h d u s t , fumes, vap o r s , gases, r a d i a t i o n o r o t h e r c o n d i t i o n s o r 
su b s t a n c e s . " There i s no i n d i c a t i o n i n t h e r e c o r d t h a t c l a i m a n t was exposed t o 
such c o n d i t i o n s . 

By c o n t r a s t , we r e c e n t l y r e l i e d on l e g i s l a t i v e i n t e n t r e g a r d i n g t h e 
f a c t t h a t a " s e r i e s o f t r a u m a t i c e v e n t s , " as t h a t phrase i s used i n f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , was i n t e n d e d t o i n c l u d e "overuse o f a body p a r t . " Ronald V. 
D i c k s o n , 42 Van N a t t a 1102 (19 9 0 ) . D i s a b l i n g headaches caused by a s e r i e s o f 
p h y s i c a l t r a u m a t i c e v e n t s , as opposed t o m e n t a l l y i n d u c e d s t r e s s - r e l a t e d 
headaches, a r e compensable as an o c c u p a t i o n a l d i s e a s e under f o r m e r 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . D i c k s o n , supra, a t 1106. 

To e s t a b l i s h t h a t c l a i m a n t ' s m i g r a i n e headaches a r e compensable as an 
o c c u p a t i o n a l d i s e a s e under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , she would have t o p r o v e by 
a preponderance o f t h e e v i d e n c e t h a t she had endured a s e r i e s o f p h y s i c a l t r a u 
m a t i c e v e n t s o r o c c u r r e n c e s a r i s i n g o u t o f and i n t h e c o urse o f employment which 
r e q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n p h y s i c a l d i s a b i l i t y o r d e a t h . D i c k s o n , 
s u p r a , a t 1107. I n t h i s r e g a r d , c l a i m a n t must pr o v e t h a t h er work exposure was 
a m a t e r i a l cause o f e i t h e r i n c r e a s e d symptoms o r a w o r s e n i n g o f her u n d e r l y i n g 
c o n d i t i o n . Donna E. Aschbacher, 41 Van N a t t a 1242 (19 8 9 ) . C l a i m a n t has met her 
bur d e n . 

Here, c l a i m a n t worked f o r t h e employer as a f u l l t i m e communications 
o p e r a t o r w h i c h i n v o l v e d r e p e t i t i v e and p h y s i c a l l y demanding use o f her eyes. 
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C l a i m a n t ' s s o l e j o b d u t i e s i n v o l v e c o n s t a n t and p r o l o n g e d v i e w i n g o f a communi
c a t i o n s computer t e r m i n a l as she answers t h e t e l e p h o n e , d i s t r i b u t e s c a l l s , t a k e s 
and r e l a y s messages — a l l i n v o l v i n g t h e use o f a computer k e y b o a r d and t e r m i 
n a l . The o n l y p e r i o d s t h r o u g h o u t t h e day n o t spent v i e w i n g t h e t e r m i n a l a r e t h e 
a p p r o x i m a t e 50 m i n u t e s o f scheduled breaks. A f t e r about two hours o f t h i s 
r e p e t i t i v e eye use, c l a i m a n t b e g i n s e x p e r i e n c i n g p r o g r e s s i v e l y w o r s e n i n g a l t e r 
a t i o n s o f h e r v i s u a l f i e l d s w h i c h r e s u l t i n v o m i t i n g , p h o t o p h o b i a , and d i s a b l i n g 
m i g r a i n e headaches. A l t h o u g h t h e m i g r a i n e s are now under c o n t r o l w i t h medica
t i o n , c l a i m a n t c o n t i n u e s t o have symptoms e f f e c t i n g her v i s i o n a f t e r p r o l o n g e d 
v i e w i n g o f t h e computer s c r e e n . When t h i s o c c u r s , she must i m m e d i a t e l y t a k e 
m e d i c a t i o n t o p r e v e n t t h e severe headaches. 

Based on demeanor, t h e Referee found c l a i m a n t e n t i r e l y c r e d i b l e . We 
d e f e r t o t h i s f i n d i n g . C o a s t a l Farm and Supply v. H u l t b e r q , 84 Or App 282 
(1987) . 

The c a u s a t i o n o f c l a i m a n t ' s v i s u a l f i e l d d i s t u r b a n c e s and r e s u l t i n g 
m i g r a i n e s i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e her t e s t i m o n y i s p r o b a 
t i v e , t h e r e s o l u t i o n o f t h i s m a t t e r t u r n s on t h e m e d i c a l e v i d e n c e . Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 259, 263 (1986). C l a i m a n t ' s t e s t i m o n y i s f u l l y 
s u p p o r t e d by t h e m e d i c a l e v i d e n c e . 

T r e a t i n g p h y s i c i a n , Dr. H e l f i n g , o p i n e d t h a t t h e p r o l o n g e d v i e w i n g o f 
t h e computer t e r m i n a l e x a c e r b a t e d c l a i m a n t ' s headaches. (Ex. 6 ) . A l t h o u g h un
a b l e t o say w i t h c e r t a i n t y t h a t t h e computer screen p l a y e d a s i g n i f i c a n t r o l e i n 
c l a i m a n t ' s headaches, t h e t r e a t i n g n e u r o l o g i s t , Dr. Tearse, r e p o r t e d t h a t 
" [ p ] r o l o n g e d use o f t h e computer t e r m i n a l can e x a c e r b a t e ... m i g r a i n e . " (Ex. 
5 ) . Dr. Tearse a l s o o p i n e d t h a t t h e s t r e s s f u l pace o f c l a i m a n t ' s j o b d u t i e s 
e x a c e r b a t e d her m i g r a i n e s and r u l e d o u t c o m p l e t e l y a number o f o t h e r p o s s i b l e 
causes f o r c l a i m a n t ' s m i g r a i n e s . (Ex. 5 ) . There were no c o n t r a d i c t o r y m e d i c a l 
f i n d i n g s and, i n f a c t , t h e i n s u r e r acknowledges t h e l i n k between c l a i m a n t ' s 
v i e w i n g o f t h e computer t e r m i n a l , t h e r e s u l t i n g changes i n her v i s u a l f i e l d s , 
and t h e e x a c e r b a t i o n o f m i g r a i n e headaches. ( A p p e l l a n t B r i e f , 1 1 ; C l o s i n g 
Argument, 5 ) . 

We a r e persuaded t h a t p r o l o n g e d exposure t o a computer s c r e e n , as de
s c r i b e d i n c l a i m a n t ' s c r e d i b l e t e s t i m o n y , and as s u p p o r t e d by m e d i c a l o p i n i o n , 
was a r e p e t i t i v e t r a u m a t i c event which overused c l a i m a n t ' s eyes. See T e r r y L. 
Babcock, 42 Van N a t t a 1318 ( 1 9 9 0 ) ; Dickson, supra,. I n a d d i t i o n , c l a i m a n t has 
p r o v e n t h a t t h i s r e p e t i t i v e trauma m a t e r i a l l y i n c r e a s e d t h e symptoms o f a p r e 
e x i s t i n g m i g r a i n e c o n d i t i o n . Aschbacher, supra. A c c o r d i n g l y , c l a i m a n t ' s 
m i g r a i n e headaches a r e a compensable o c c u p a t i o n a l d i s e a s e under f o r m e r 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d February 13, 1989, i s a f f i r m e d . For s e r 
v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f 
$500, t o be p a i d by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARVIN L. MCGUIRE, Claimant 

WCB Case No. 88-22125 
ORDER ON REVIEW 

P a t r i c k L a v i s , Claimant A t t o r n e y 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r w h i c h u p h e l d t h e i n 
s u r e r ' s d e n i a l o f h i s c l a i m f o r a lumbar and c e r v i c a l back c o n d i t i o n . I n h i s 
b r i e f , c l a i m a n t a l s o contends t h a t t h e Referee e r r e d i n a d m i t t i n g a v i d e o t a p e 
i n t o e v i d e n c e . On r e v i e w , t h e i s s u e s a r e admis s i o n o f e v i d e n c e and compensabil
i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

Ad m i s s i o n o f Evidence 

C l a i m a n t contends t h a t t h e Referee e r r e d i n a d m i t t i n g E x h i b i t 60, a v i d e o 
t a p e o f c l a i m a n t ' s j o b a c t i v i t i e s , on t h e b a s i s t h a t i t was n o t d i s c l o s e d p r i o r 
t o t h e h e a r i n g . We d i s a g r e e . 

Former OAR 438-07-017 p r o v i d e s t h a t e v i d e n c e o f f e r e d s o l e l y f o r impeach
ment purposes need n o t be d i s c l o s e d i n advance o f t h e h e a r i n g . I n t h e i n s t a n t 
case, t h e i n s u r e r o f f e r e d t h e v i d e o t a p e s o l e l y f o r impeaching c l a i m a n t ' s t e s t i 
mony r e g a r d i n g t h e o p e r a t i o n o f a y a r d e r . The Referee a l l o w e d t h e v i d e o t a p e 
i n t o t h e r e c o r d s o l e l y as impeachment evidence and n o t as s u b s t a n t i v e e v i d e n c e . 
Inasmuch as E x h i b i t 60 was s o l e l y impeachment e v i d e n c e , t h e Ref e r e e c o r r e c t l y 
a d m i t t e d i t f o r t h a t purpose and we have so c o n s i d e r e d i t on r e v i e w . 

C l a i m a n t a l s o r e q u e s t s t h a t we remand t h i s m a t t e r f o r c o n s i d e r a t i o n o f 
a f f i d a v i t s c o n c e r n i n g t h e v i d e o t a p e t h a t a r e n o t o t h e r w i s e i n t h e r e c o r d . 
C l a i m a n t , however, has n o t e s t a b l i s h e d t h a t t h e s e a f f i d a v i t s c o n c e r n i n g h i s j o b 
a c t i v i t i e s were u n o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o t h e h e a r i n g . A c c o r d 
i n g l y , c l a i m a n t ' s m o t i o n t o remand i s de n i e d . See Kienow's Food S t o r e s v. 
L v s t e r , 79 Or App 416 (1 9 8 6 ) ; P e l f i n a P. Lopez, 37 Van N a t t a 164, 170 ( 1 9 8 5 ) . 

C o m p e n s a b i l i t y 

We adopt t h e "Conclusions o f Law and O p i n i o n " as s e t f o r t h i n t h e 
Re f e r e e ' s o r d e r . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 6, 1989, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WILLIS MEREDITH, Claimant 

WCB Case No. 87-12786 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i l l e r ' s o r d e r 
t h a t : ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y award f o r an i n g u i n a l h e r n i a 
i n j u r y f r o m 25 p e r c e n t (80 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O rder, t o 
40 p e r c e n t (128 d e g r e e s ) . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w o f : 
(1) t h e R e f e r e e ' s permanent d i s a b i l i t y award; and (2) t h e Refer e e ' s a f f i r m a t i o n 
o f t h e E v a l u a t i o n D i v i s i o n ' s f i n d i n g t h a t October 29, 1987 was c l a i m a n t ' s medi
c a l l y s t a t i o n a r y d a t e . On r e v i e w , t h e i s s u e s a r e e x t e n t o f permanent d i s a b i l 
i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y , and t h e d a t e on w h i c h c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was r e l e a s e d t o m o d i f i e d work i n August 1987. 

Cl a i m a n t i s n o t per m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work 
a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

C l a i m a n t has s u s t a i n e d a permanent 40 p e r c e n t l o s s o f e a r n i n g c a p a c i t y 
due t o h i s compensable b i l a t e r a l i n g u i n a l h e r n i a . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on J u l y 23, 1987. 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e d i d n o t address t h i s i s s u e i n her o p i n i o n . C l a i m a n t worked 
on t h e d r y e r f e e d e r f r o m August 4, 1987, u n t i l t h e t i m e o f h e a r i n g . He had i n 
c r e a s e d h i s work hours from two each day i n August 1987 t o f o u r each day i n 
Octob e r . C l a i m a n t r e t i r e d f o u r days a f t e r h e a r i n g , b u t b e f o r e t h e r e c o r d 
c l o s e d . C l a i m a n t contends t h a t he r e t i r e d because he cannot work. However, 
c l a i m a n t t e s t i f i e d t h a t he j u s t d i d n ' t want t o d e a l w i t h t h e p a i n . ( T r . 23, 
3 0 ) . He a l s o s a i d he c o u l d n ' t do t h e j o b w e l l . ( T r . 23, 3 2 ) . F u r t h e r m o r e , t h e 
foreman t e s t i f i e d t h a t c l a i m a n t performed h i s j o b a c c e p t a b l y , a l t h o u g h he was 
slow. On t h i s r e c o r d , we conclude t h a t c l a i m a n t has n o t shown t h a t he i s perma
n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s n o t p e r m a n e n t l y t o t a l l y d i s 
a b l e d as a r e s u l t o f h i s compensable i n j u r y . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

We a f f i r m and adopt t h e Referee's o p i n i o n and o r d e r on t h i s i s s u e . 
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The employer m a i n t a i n s t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on J u l y 23, 
1987, e a r l i e r t h a n t h e October 29, 1987 d a t e o f t h e D e t e r m i n a t i o n Order. The 
employer has t h e burden t o e s t a b l i s h t h a t a d a t e e a r l i e r t h a n t h e one used by 
E v a l u a t i o n i s t h e c o r r e c t m e d i c a l l y s t a t i o n a r y d a t e . H a r r i s v. SAIF, 292 Or 683 
( 1 9 8 2 ) ; K u r t M i l l e r , 41 Van N a t t a 1899 (1989). 

The Referee concl u d e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on October 
29, 1987 because he s l o w l y i n c r e a s e d h i s work hours a c c o r d i n g t o a work program 
between J u l y and October and n o t a f t e r t h a t . However, Dr. Soder p r o v i d e d f o r 
c l a i m a n t ' s g r a d u a l r e t u r n t o work because he had been away f r o m work f o r a 
l e n g t h y p e r i o d . (Ex. 2 8 ) . The Referee a l s o based her c o n c l u s i o n on o t h e r mate
r i a l t h a t i n d i c a t e d t h a t Soder "expected c l a i m a n t t o g e t b e t t e r . " We d i s a g r e e . 
I n s t e a d , t h e e v i d e n c e i n d i c a t e s t h a t Soder c o n t i n u a l l y recommended t h a t c l a i m a n t 
r e t i r e . (Ex. 29, 3 1 ) . 

F u r t h e r m o r e , a l t h o u g h Sbder's October 29, 1987 "check t h e box" o p i n i o n 
t h a t c l a i m a n t " i s m e d i c a l l y s t a t i o n a r y " i s ambiguous s t a n d i n g a l o n e , t h e J u l y 
23, 1987 m e d i c a l l y s t a t i o n a r y d a t e i s s u p p o r t e d by a d d i t i o n a l e v i d e n c e . Dr. 
Bascom f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y on J u l y 23, 1987. On J u l y 30, 
1987, Soder agreed w i t h Bascom t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 
(Ex. 1 2 ) . On October 29, 1987, and ag a i n on November 6, 1987, Soder c o n c u r r e d 
w i t h Bascom's f i n d i n g s and n a r r a t i v e r e p o r t . I n F e b r u a r y 1988, Soder's concur
r e n c e was c l a r i f i e d when he was e x p r e s s l y asked whether he c o n c u r r e d w i t h the-
J u l y 23, 1987 m e d i c a l l y s t a t i o n a r y d a t e , which he d i d . (Ex. 3 8 ) . Based on t h i s 
r e c o r d , t h e employer has e s t a b l i s h e d t h a t a d a t e e a r l i e r t h a n t h e one used by 
E v a l u a t i o n i s t h e c o r r e c t m e d i c a l l y s t a t i o n a r y d a t e . A c c o r d i n g l y , we f i n d t h a t 
J u l y 23, 1987 i s t h e d a t e when c l a i m a n t became m e d i c a l l y s t a t i o n a r y . 

ORDER 

The Referee's o r d e r d a t e d June 2 1 , 1988 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t a f f i r m e d t h e D e t e r m i n a t i o n Order medi
c a l l y s t a t i o n a r y d a t e o f October 29, 1987 i s r e v e r s e d . C l a i m a n t i s e n t i t l e d t o 
te m p o r a r y d i s a b i l i t y t h r o u g h a m e d i c a l l y s t a t i o n a r y d a t e o f J u l y 23, 1987, 
r a t h e r t h a n t h e October 29, 1987 d a t e found by t h e D e t e r m i n a t i o n Order. The em
p l o y e r i s a u t h o r i z e d t o r e c o v e r t h e o v e r p a i d t e m p o r a r y d i s a b i l i t y c r e a t e d by 
t h i s o r d e r a g a i n s t c l a i m a n t ' s f u t u r e permanent d i s a b i l i t y awards i n t h i s c l a i m , 
i f any. For s e r v i c e s on r e v i e w r e g a r d i n g c l a i m a n t ' s award o f unscheduled perma
nent p a r t i a l d i s a b i l i t y , we award c l a i m a n t ' s a t t o r n e y a $200 assessed f e e , 
p a y a b l e by t h e employer. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

August 17, 1990 C i t e as 42 Van N a t t a 1787 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD A. GONSALVES, Claimant 

WCB Case No. 87-12745 
ORDER ON REVIEW 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r t h a t i n c r e a s e d h i s 

u n s c h e d u l e d permanent d i s a b i l i t y award f o r h i s low back i n j u r y f r o m 28 p e r c e n t 
(89.6 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 39 p e r c e n t (124.8 de
gr e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
a f f i r m . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t c o n s i s t e n t l y e x p e r i 
ences p a i n when he bends f o r w a r d . H i s a b i l i t y t o r e p e a t e d l y bend f o r w a r d has 
been l i m i t e d . As a r e s u l t o f h i s i n j u r y , c l a i m a n t has l o s s o f range o f m o t i o n 
i n h i s s p i n e . C l a i m a n t ' s t h o r a c o l u m b a r e x t e n s i o n i s l i m i t e d t o 6 degrees . 
R i g h t t h o r a c o l u m b a r f l e x i o n i s l i m i t e d t o 24 degrees. Thoracolumbar r o t a t i o n t o 
t h e l e f t has been reduced t o 15 degrees. Thoracolumbar r o t a t i o n t o t h e r i g h t 
has been redu c e d t o 20 degrees. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions and O p i n i o n " w i t h t h e ex
c e p t i o n o f t h e s e c t i o n p e r t a i n i n g t o impairment. 

Impairment 

C l a i m a n t c o n t i n u o u s l y has p a i n when he bends f o r w a r d . For h i s c h r o n i c 
l u m b o s a c r a l s t r a i n w h i c h l i m i t s r e p e t i t i v e use o f h i s back, c l a i m a n t i s e n t i t l e d 
t o an i m p a i r m e n t v a l u e o f 5 p e r c e n t . OAR 436-35-320(4). For reduced t h o r a 
columbar e x t e n s i o n ( f r o m 30 degrees t o 6 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an 
im p a i r m e n t v a l u e o f 2.4 p e r c e n t . OAR 436-35-360(7). For reduced r i g h t t h o r a 
columbar f l e x i o n ( f r o m 30 degrees t o 24 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an 
im p a i r m e n t v a l u e o f 1.2. OAR 436-35-360(8). For reduced t h o r a c o l u m b a r r o t a t i o n 
t o t h e l e f t ( f r o m 30 degrees t o 15 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an i m p a i r 
ment v a l u e o f 3. OAR 436-35-360(9). For reduced t h o r a c o l u m b a r r o t a t i o n t o t h e 
r i g h t ( f r o m 30 degrees t o 20 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 2. 
OAR 436 - 3 5 - 3 6 0 ( 9 ) . The v a l u e s f o r l o s t range o f m o t i o n i n c l a i m a n t ' s s p i n e a r e 
added t o o b t a i n a s i n g l e v a l u e . OAR 436-35-360(10). I n t h i s case, t h e sum o f 
t h e i m p a i r m e n t v a l u e s f o r l o s t s p i n a l m o t i o n i s 8.6. That v a l u e i s combined 
w i t h ( n o t added t o ) t h e v a l u e f o r l i m i t e d r e p e t i t i v e use. The r e s u l t i s 13.2. 

Having d e t e r m i n e d t h e impairment v a l u e necessary t o compute c l a i m a n t ' s 
permanent d i s a b i l i t y under t h e st a n d a r d s and u t i l i z i n g t h e r e m a i n i n g v a l u e s as 
d e t e r m i n e d by t h e Ref e r e e , we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s age 
v a l u e ( 1 ) i s added t o h i s e d u c a t i o n v a l u e ( 2 ) , t h e sum i s 3. When t h a t v a l u e i s 
m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e (3) t h e p r o d u c t i s 9. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e ( 1 3 . 2 ) , t h e r e s u l t i s 22.2 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . That d i s a b i l i t y f i g u r e i s rounded t o 
t h e n e x t h i g h e r p e r c e n t a g e . OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y 
under t h e s t a n d a r d s i s , t h e r e f o r e , 23 p e r c e n t . 

C l e a r and c o n v i n c i n g e v i d e n c e 

C l a i m a n t contends t h a t t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t he 
i s e n t i t l e d t o an award g r e a t e r t h a n t h a t p r o v i d e d under t h e s t a n d a r d s . He 
argues t h a t h i s v o c a t i o n a l e x p e r t has r e p o r t e d t h a t c l a i m a n t has l o s t a p p r o x i 
m a t e l y 50 p e r c e n t o f t h e l a b o r market a v a i l a b l e t o him b e f o r e h i s i n j u r y . 
C l a i m a n t a l s o argues t h a t he i s no l o n g e r a b l e t o do any o f t h e heavy work asso
c i a t e d w i t h h i s t r a d e as a t r u c k d r i v e r . C l a i m a n t t e s t i f i e d t h a t , due t o h i s 
i n j u r y , he i s u n a b l e t o p e r f o r m household and g a r d e n i n g t a s k s and can now o n l y 
bend o v e r w i t h d i f f i c u l t y t o t i e h i s shoes. C l a i m a n t a l s o t e s t i f i e d t h a t h i s 
st a m i n a and endurance have decreased and he cannot w a l k as f a r as he c o u l d 
b e f o r e h i s i n j u r y . 
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We a r e n o t persuaded by t h e t e s t i m o n y o f c l a i m a n t ' s v o c a t i o n a l e x p e r t 
t h a t c l a i m a n t ' s e a r n i n g c a p a c i t y has been reduced by 50 p e r c e n t because he has 
l o s t 50 p e r c e n t o f t h e l a b o r market p r e v i o u s l y a v a i l a b l e t o him. See G o l d i e M. 
Ames 42 Van N a t t a 1657 (1990) ( E a r n i n g c a p a c i t y i s based upon n o t o n l y t h e num
b e r o f t y p e s o f j o b s a worker can p e r f o r m , b u t a l s o upon f a c t o r s such as wages, 
h o u r s and days worked and a v a i l a b i l i t y and number o f j o b s i n a w o r k e r ' s hypo-
t h e t i c a l l y normal l a b o r m a r k e t ) . 

We c o n c l u d e , however, t h a t c l a i m a n t i s e n t i t l e d t o a g r e a t e r award 
t h a n t h e 23 p e r c e n t permanent d i s a b i l i t y p r o v i d e d by t h e s t a n d a r d s . The Western 
M e d i c a l C o n s u l t a n t s and c l a i m a n t ' s t r e a t i n g d o c t o r r a t e d c l a i m a n t ' s l u m b o s a c r a l 
i m p a i r m e n t i n t h e "moderately severe" range o v e r a l l and i n t h e " m i l d l y moderate" 
range as i t r e l a t e s t o h i s 1986 i n j u r y . C laimant c r e d i b l y t e s t i f i e d t h a t , due 
t o h i s i n j u r y , h i s o v e r a l l endurance and h i s c a p a c i t y t o w a l k a r e b o t h l i m i t e d . 
He i s u n a b l e t o p e r f o r m s i m p l e household t a s k s w i t h o u t d i f f i c u l t y and he cannot 
s i t f o r p r o l o n g e d p e r i o d s o f t i m e . We conclude t h a t 35 p e r c e n t u n s cheduled p e r 
manent d i s a b i l i t y has been e s t a b l i s h e d by c l e a r and c o n v i n c i n g e v i d e n c e t o r e p 
r e s e n t c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . 

A l t h o u g h we have found t h a t c l a i m a n t i s e n t i t l e d t o a t o t a l award o f 
35 p e r c e n t unscheduled permanent d i s a b i l i t y , SAIF has n o t r e q u e s t e d a r e d u c t i o n 
o f t h e R e f e r e e ' s award. We t h e r e f o r e a f f i r m t h e Referee's award o f 39 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y f o r c l a i m a n t ' s low back i n j u r y . We n o t e t h a t 
t h e R e f e r e e ' s o r d e r c o n t a i n s a c l e r i c a l e r r o r l i s t i n g 39 p e r c e n t unscheduled 
permanent d i s a b i l i t y as equal t o 125 degrees, r a t h e r t h a n 124.8 degrees. 

ORDER 

The Referee's o r d e r d a t e d A p r i l 5, 1989 i s a f f i r m e d . 

August 17. 1990 C i t e as 42 Van N a t t a 1789 (19901 

I n t h e M a t t e r o f t h e Compensation o f 
JEFFREY L. JONES, Claimant 

WCB Case No. TP-90034 
THIRD PARTY DISTRIBUTION ORDER 

Dennis W. S k a r s t a d , C l a i m a n t A t t o r n e y 
M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board t o r e s o l v e a d i s p u t e c o n c e r n i n g t h e 
j u s t and p r o p e r d i s t r i b u t i o n o f proceeds from a t h i r d p a r t y s e t t l e m e n t . See ORS 
656 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , c l a i m a n t contends t h a t : (1) t h e SAIF C o r p o r a t i o n , as 
p r o c e s s i n g agent f o r a noncomplying employer c l a i m t h r o u g h t h e Department o f 
I n s u r a n c e & Fin a n c e , i s n o t e n t i t l e d t o a share o f t h e s e t t l e m e n t p r oceeds; o r 
(2) SAIF's r e c o v e r y o f a share o f t h e s e t t l e m e n t proceeds would n o t be " j u s t and 
p r o p e r . " We co n c l u d e t h a t t h e s e t t l e m e n t proceeds a r e s u b j e c t t o SAIF's l i e n as 
a p a y i n g agency and t h a t i t s share o f t h e proceeds under t h e s t a t u t o r y d i s t r i b u 
t i o n scheme i s " j u s t and p r o p e r . " 

FINDINGS OF FACT 

I n December 1987, w h i l e p e r f o r m i n g h i s employment a c t i v i t i e s , c l a i m a n t 
s u f f e r e d i n j u r i e s i n a motor v e h i c l e a c c i d e n t w i t h a n o t h e r v e h i c l e o p e r a t e d by a 
t h i r d p a r t y . I n Februa r y 1988, f o l l o w i n g an i n v e s t i g a t i o n by t h e D i r e c t o r , i t 
was d e t e r m i n e d t h a t c l a i m a n t ' s employer l a c k e d w o r k e r s ' compensation coverage. 
C o n s e q u e n t l y , c l a i m a n t ' s low back and neck i n j u r y c l a i m was f o r w a r d e d t o SAIF 
f o r p r o c e s s i n g . 
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I n A p r i l 1988 SAIF d e n i e d t h e c l a i m , c o n t e n d i n g t h a t a p r i o r employer 
under an a c c e p t e d 1985 c l a i m was r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t d i s a b i l i t y 
and need f o r m e d i c a l t r e a t m e n t . When t h e p r i o r c a r r i e r a l s o d e n i e d r e s p o n s i b i l 
i t y , c l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e d e n i a l s . 

I n A p r i l 1989, p r i o r t o t h e h e a r i n g c o n c e r n i n g t h e d e n i a l s , SAIF r e 
s c i n d e d i t s d e n i a l and a c c e p t e d t h e c l a i m . I n c o n s i d e r a t i o n o f SAIF's accep
t a n c e , t h e p r i o r c a r r i e r p a i d SAIF $9,000. T h e r e a f t e r , SAIF began p r o c e s s i n g 
t h e c l a i m . 

To d a t e , SAIF has i n c u r r e d c l a i m c o s t s t o t a l l i n g $5,659.50. These 
c o s t s a r e c o m p r i s e d o f $2,253 i n m e d i c a l expenses and $3,406.50 i n t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . 

W i t h t h e a s s i s t a n c e o f l e g a l c o u n s e l , c l a i m a n t a t t e m p t e d t o r e c o v e r 
damages f r o m t h e t h i r d p a r t y . E v e n t u a l l y , c l a i m a n t and t h e t h i r d p a r t y agreed 
t o s e t t l e t h e m a t t e r f o r $3,500. 

SAIF has approved t h e s e t t l e m e n t . I f e n t i t l e d t o a s h a r e o f t h e p r o 
ceeds as i t a s s e r t s , SAIF's share as a p a y i n g agency would e q u a l $1,427.29. 
C o n t e n d i n g t h a t a l l o f SAIF's c l a i m c o s t s w i l l e v e n t u a l l y be r e i m b u r s e d by t h e 
Department o f I n s u r a n c e and Finance, c l a i m a n t a s s e r t s t h a t any r e c o v e r y f r o m t h e 
s e t t l e m e n t proceeds by SAIF would amount t o "a d ouble r e c o v e r y a t [ h i s ] ex
pense." C o n s e q u e n t l y , c l a i m a n t argues t h a t SAIF i s n o t e n t i t l e d t o a p o r t i o n o f 
t h e p r o c e e d s . 

CONCLUSIONS OF LAW 

I f a w o r k e r o f a noncomplying employer r e c e i v e s a compensable i n j u r y 
i n t h e c o u r s e o f employment, o r i f a worker r e c e i v e s a compensable i n j u r y due t o 
t h e n e g l i g e n c e o r wrong o f a t h i r d person not i n t h e same employ, t h e w o r k e r 
s h a l l e l e c t w hether t o r e c o v e r damages from such employer o r t h i r d p e r s o n . 
ORS 656.578. The proceeds o f any damages r e c o v e r e d f r o m a t h i r d p e r s o n by t h e 
w o r k e r s h a l l be s u b j e c t t o a l i e n o f t h e p a y i n g agency f o r i t s s h a r e o f t h e p r o 
ceeds. ORS 6 5 6 . 5 9 3 ( 1 ) . 

"Paying agency" means t h e s e l f - i n s u r e d employer o r i n s u r e r p a y i n g ben
e f i t s t o t h e w o r k e r o r b e n e f i c i a r i e s . ORS 656.576. " I n s u r e r " means SAIF o r an 
i n s u r e r a u t h o r i z e d under ORS Chapter 731 t o t r a n s a c t w o r k e r s ' compensation i n 
surance i n t h i s s t a t e . ORS 656.005(14). 

A c l a i m f o r compensation made by a worker o f a n o n c o m p l y i n g employer 
s h a l l be p r o c e s s e d by SAIF i n t h e same manner as a c l a i m made by a w o r k e r em
p l o y e d by a c a r r i e r - i n s u r e d employer. ORS 656.054(1). Where a c l a i m a n t s u f f e r s 
a compensable i n j u r y w h i l e w o r k i n g f o r a noncomplying employer and SAIF p r o v i d e s 
b e n e f i t s t o t h e i n j u r e d worker as a r e s u l t o f t h a t i n j u r y , SAIF i s c o n s i d e r e d t o 
be a p a y i n g agency and i s e n t i t l e d t o a share o f t h e proceeds f r o m a t h i r d p a r t y 
r e c o v e r y . J e f f r e y J. Henry, 40 Van N a t t a 1652 ( 1 9 8 8 ) . 

Here, c l a i m a n t argues t h a t Henry was " i m p r o p e r l y d e c i d e d " i n t h a t t h e 
t h i r d p a r t y s t a t u t e does n o t a l l o w f o r a r e c o v e r y t o t h e Department when t h e 
amounts p a i d a r e on a noncomplying employer c l a i m . I n s u p p o r t o f t h i s c on
t e n t i o n , c l a i m a n t n o t e s t h a t 1985 amendments t o ORS 656.593 extended t h e d e f i n i 
t i o n o f " p a y i n g agency" t o i n c l u d e t h e Department w i t h r e s p e c t t o c o s t s p a i d o u t 
t o o t h e r p a y i n g a g encies f o r v o c a t i o n a l a s s i s t a n c e . See ORS 6 5 6 . 5 9 3 ( 4 ) ; Raymond 
D. T a y l o r , 37 Van N a t t a 1082 ( 1 9 8 5 ) . 

We d i s a g r e e w i t h c l a i m a n t ' s a s s e r t i o n . The s t a t u t e i n q u e s t i o n was 
e x p r e s s l y amended t o p e r m i t t h e Department t o r e c o v e r v o c a t i o n a l a s s i s t a n c e ex
penses p r e v i o u s l y e xtended t o a p a y i n g agency. Such a p r o v i s i o n was n e c e s s a r y 



J e f f r e y L. Jones, 42 Van N a t t a 1789 (1990) 1791 

t o i n s u r e reimbursement t o t h e Department f o r i t s v o c a t i o n a l a s s i s t a n c e c o s t s . 
I n t h i s r e s p e c t , t h e s t a t u t e was s p e c i f i c a l l y supplemented t o i n c l u d e t h e 
Department w i t h i n t h e d e f i n i t i o n o f "paying agency," b u t s o l e l y f o r t h e purposes 
o f r e c o v e r i n g reimbursement f o r v o c a t i o n a l a s s i s t a n c e expenses. I n o t h e r words, 
e x c e p t f o r t h e express purpose d i s c u s s e d above, t h e Department i s n o t c o n s i d e r e d 
t o be a p a y i n g agency. 

The i n c l u s i o n o f t h e Department w i t h i n t h e s t a t u t o r y d e f i n i t i o n o f 
" p a y i n g agency" f o r purposes o f v o c a t i o n a l a s s i s t a n c e expense reimbursement does 
n o t l e a d t o t h e c o n c l u s i o n t h a t SAIF, as p r o c e s s i n g agent f o r t h e noncomplying 
employer c l a i m , i s e x c l u d e d from "paying agency" s t a t u s . I n f a c t , we f i n d no 
s u g g e s t i o n i n t h e r e m a i n i n g p r o v i s i o n s o f ORS 656.593 o r t h e e n t i r e t h i r d p a r t y 
s t a t u t o r y scheme whic h would s u p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t SAIF, as p r o 
c e s s i n g agent f o r a noncomplying employer, i s p r o h i b i t e d f r o m s h a r i n g i n t h e 
proceeds o f c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t . See R o bertson v. D a v c o l , I n c . , 
99 Or App 542 (1989) (Where SAIF, as p r o c e s s i n g agent f o r a n o n c o m p l y i n g em
p l o y e r , was c o n s i d e r e d t o be p a y i n g agency, a l t h o u g h n o t e n t i t l e d t o a share o f 
t h e s e t t l e m e n t proceeds because t h e s e t t l e m e n t c l e a r l y a l l o c a t e d no p o r t i o n o f 
i t s p r oceeds t o c l a i m a n t ' s t h i r d p a r t y c l a i m ) . 

C l a i m a n t f u r t h e r argues t h a t SAIF i s n o t a c t i n g as an i n s u r e r i n t h a t 
i t w i l l e v e n t u a l l y be f u l l y r e i m b u r s e d from t h e Department. A g a i n , we d i s a g r e e . 

SAIF's reimbursement from t h e Department f o r i t s c l a i m c o s t s does not 
a l t e r t h e f a c t t h a t SAIF has accepted c l a i m a n t ' s i n j u r y c l a i m and p r o v i d e d com
p e n s a t i o n i n t h e same manner as any e m p l o y e r / i n s u r e r . Under t h e s e c i r c u m 
s t a n c e s , we c o n c l u d e t h a t SAIF i s a p a y i n g agency and, as such, e n t i t l e d t o i t s 
s t a t u t o r y share o f any t h i r d p a r t y r e c o v e r y . See ORS 6 5 6 . 0 0 5 ( 1 4 ) ; 6 5 6 . 0 5 4 ( 1 ) ; 
656.576; R o b e r t s o n v. D a v c o l , I n c . , supra; J e f f r e y J. Henry, s u p r a . Moreover, 
we n o t e t h a t SAIF must o f f s e t any amounts r e c e i v e d f r o m a t h i r d p a r t y r e c o v e r y 
a g a i n s t i t s e x p e n d i t u r e reimbursement from t h e Department. See OAR 436-80-
0 7 0 ( 1 ) , ( 3 ) , & ( 4 ) . Thus, any p o t e n t i a l f o r a "double r e c o v e r y " w i l l have been 
e l i m i n a t e d . 

F i n a l l y , c l a i m a n t contends t h a t SAIF's r e c o v e r y o f a share o f t h e 
s e t t l e m e n t proceeds i n accordance w i t h t h e s t a t u t o r y d i s t r i b u t i o n scheme would 
n o t be " j u s t and p r o p e r " i n l i g h t o f i t s p r e v i o u s r e c o v e r y f r o m t h e p r i o r 
c a r r i e r . We do n o t agree. 

To b e g i n , t h e s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e 
c o v e r y o b t a i n e d by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i c a b l e t o t h e d i s 
t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . R o b e r t L. C a v i l , 39 
Van N a t t a 721 ( 1 9 8 7 ) . We t a k e such an approach t o a v o i d making " e q u i t a b l e d i s 
t r i b u t i o n s on an ad hoc b a s i s and t o p e r m i t t h e p a r t i e s t o g e n e r a l l y know where 
t h e y s t a n d as t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . " See M a r v i n T h o r n t o n , 
34 Van N a t t a 999, 1002 ( 1 9 8 2 ) . 

We f i n d no p e r s u a s i v e reason t o d e p a r t from t h e a f o r e m e n t i o n e d 
approach. The s t a t u t o r y scheme does not p r o v i d e f o r an e x emption f r o m t h e 
r e c o v e r y p r o c e s s w h i c h would p r o h i b i t a p a y i n g agency, who has p r e v i o u s l y 
r e c e i v e d moneys fr o m o t h e r sources, from r e c e i v i n g a p o r t i o n o f a t h i r d p a r t y 
r e c o v e r y . I n s t e a d , t h e s t a t u t e e x p r e s s l y l i m i t s t h e p a y i n g agency's r e c o v e r y t o 
t h e e x t e n t t h a t i t s l i e n f o r a c t u a l and r e a s o n a b l y a n t i c i p a t e d f u t u r e c l a i m 
c o s t s can be s a t i s f i e d . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) ; 656.593(3). 

Here, c l a i m a n t does not c o n t e s t t h e f a c t t h a t SAIF has a c t u a l l y i n 
c u r r e d c l a i m c o s t s t o t a l l i n g $5,659.50, which r o u g h l y q u a d r u p l e s i t s a s s e r t e d 
$1,427.29 sha r e o f t h e s e t t l e m e n t proceeds. Since t h e s e c o s t s have been a c t u 
a l l y r e a l i z e d , we do n o t c o n s i d e r i t a " j u s t and p r o p e r " d i s t r i b u t i o n o f t h e 
t h i r d p a r t y s e t t l e m e n t t o p r e c l u d e SAIF from r e c e i v i n g i t s s t a t u t o r y r e c o v e r y . 
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Moreover, r a t h e r t h a n c o n s t i t u t i n g a p o t e n t i a l "double r e c o v e r y " , i t 
i s e q u a l l y p l a u s i b l e t h a t SAIF's r e c e i p t o f t h e payment f r o m t h e p r i o r c a r r i e r 
r e p r e s e n t s reimbursement f o r p r o j e c t e d c l a i m c o s t s f o r f u t u r e a g g r a v a t i o n s and 
m e d i c a l s e r v i c e s . Such c o s t s a r e e i t h e r n o t l i e n a b l e (no reimbursement f o r 
a n t i c i p a t e d a g g r a v a t i o n s - ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) ) o r n o t r e c o v e r a b l e i n t h i s i n 
s t a n c e (because SAIF's a c t u a l c l a i m c o s t s exceed i t s p o t e n t i a l share o f t h e p r o 
c e e d s ) . T h e r e f o r e , SAIF's r e c e i p t o f such a payment f r o m t h e p r i o r c a r r i e r does 
n o t f o r e c l o s e i t f r o m r e c o v e r i n g p a r t i a l reimbursement o f i t s a c t u a l c l a i m 
e x p e n d i t u r e s f r o m t h e t h i r d p a r t y s e t t l e m e n t t o t h e e x t e n t t o w h i c h i t i s s t a t u 
t o r i l y e n t i t l e d . 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e $1,427.29 
f r o m t h e r e m a i n i n g b a l a n c e o f t h e t h i r d p a r t y s e t t l e m e n t proceeds t o t h e SAIF 
C o r p o r a t i o n , w h i c h we conclu d e r e p r e s e n t s a " j u s t and p r o p e r " d i s t r i b u t i o n . See 
ORS 656.593(3) . 

IT IS SO ORDERED. 

August 17, 1990 C i t e as 42 Van N a t t a 1792 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEREK OLIVER, Claimant 
Own Mo t i o n No. 89-0464M 

OWN MOTION ORDER REVIEWING CARRIER CLOSURE 
EBI Companies, I n s u r a n c e C a r r i e r 

C l a i m a n t r e q u e s t s r e v i e w o f t h e i n s u r e r ' s January 12, 1990, N o t i c e 
o f C l o s u r e w h i c h d e c l a r e d him m e d i c a l l y s t a t i o n a r y as o f December 22, 1989. The 
i n s u r e r t e r m i n a t e d t h e payment o f temporary d i s a b i l i t y b e n e f i t s as o f January 5, 
1990. C l a i m a n t contends t h a t h i s c l a i m i s n o t s u b j e c t t o t h e Board's own m o t i o n 
j u r i s d i c t i o n under ORS 656.278. A l t e r n a t i v e l y , he contends t h a t c l a i m c l o s u r e 
i s p r e m a t u r e because he i s n o t m e d i c a l l y s t a t i o n a r y . 

The Board's own m o t i o n j u r i s d i c t i o n under ORS 656.2 78 e x t e n d s t o 
c l a i m s on w h i c h t h e a g g r a v a t i o n r i g h t s have e x p i r e d . M i l t e n b e r g e r v. Howard's 
Plumbing, 93 Or App 475 (1 9 8 8 ) . The d u r a t i o n o f a g g r a v a t i o n r i g h t s on a c l a i m 
i s d e f i n e d under ORS 656.273( 4 ) . E f f e c t i v e J u l y 1, 1990, Senate B i l l 1197 
amended ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) t o p r o v i d e t h a t , i f a compensable i n j u r y has been i n a 
n o n d i s a b l i n g s t a t u s f o r one year o r more a f t e r t h e d a t e o f i n j u r y , an aggrava
t i o n c l a i m must be f i l e d w i t h i n f i v e y e a r s a f t e r t h e d a t e o f i n j u r y . That 
amendment a p p l i e s t o " a l l c l a i m s e x i s t i n g o r a r i s i n g on and a f t e r J u l y 1, 1990, 
r e g a r d l e s s o f d a t e o f i n j u r y . " See SB 1197, 5 4 ( 1 ) . Here, inasmuch as 
c l a i m a n t ' s c l a i m was i n e x i s t e n c e on J u l y 1, 1990, h i s c l a i m i s s u b j e c t t o t h e 
new amendment. C l a i m a n t ' s compensable 1981 i n j u r y was c l a s s i f i e d as n o n d i s 
a b l i n g u n t i l 1984; t h e r e f o r e , he had f i v e y e ars from t h e d a t e o f i n j u r y i n w h i c h 
t o f i l e an a g g r a v a t i o n c l a i m . Claimant contends t h a t he f i l e d h i s most r e c e n t 
c l a i m f o r a w o r s e n i n g i n 1989. Because he f i l e d h i s c l a i m a f t e r h i s a g g r a v a t i o n 
r i g h t s e x p i r e d on October 16, 1986, t h e c l a i m i s p r o p e r l y s u b j e c t t o t h e Board's 
own m o t i o n j u r i s d i c t i o n under ORS 656.278. M i l t e n b e r g e r v. Howard's Plumbing, 
s u p r a . 

By c h a r t n o t e d a t e d December 22, 1989, Dr. M o r i t z , t h e t r e a t i n g 
p h y s i c i a n , d e c l a r e d c l a i m a n t "permanent and s t a t i o n a r y . " There i s no p e r s u a s i v e 
m e d i c a l e v i d e n c e t o t h e c o n t r a r y . T h e r e f o r e , we f i n d t h a t c l a i m a n t became medi
c a l l y s t a t i o n a r y on December 22, 1989, and a f f i r m t h e i n s u r e r ' s N o t i c e o f 
C l o s u r e i n i t s e n t i r e t y . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK A. YOUNG, Claimant 
WCB Case N. 88-13983 

ORDER ON REVIEW 
Robert L. Philmon, Cl a i m a n t A t t o r n e y 

Sharon Schooley ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M u l d e r ' s o r d e r w h i c h 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s i n excess o f two 
t i m e s p e r month. On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We a f f i r m i n p a r t 
and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t s u f f e r e d a compensable low back i n j u r y on August 7, 1987, w h i l e 
employed by SAIF's i n s u r e d . He underwent a laminectomy and d i s c e c t o m y on Octo
be r 19, 1987, p e r f o r m e d by Dr. H i l l , neurosurgeon. 

C l a i m a n t s u b s e q u e n t l y r e t u r n e d t o h i s r e g u l a r work f o r one t o two months 
b e f o r e c o n t i n u i n g symptoms f o r c e d him o f f work a g a i n . 

C l a i m a n t began r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t s i n F e b r u a r y o r March 
1988. I n i t i a l l y , he t r e a t e d f i v e t i m e s p er week. A f t e r s e v e r a l months, t h i s 
was r e d u c e d t o t h r e e t i m e s p er week. F o l l o w i n g r e c e i p t o f SAIF's J u l y 27, 1988 
d e n i a l , c l a i m a n t ' s t r e a t m e n t s were reduced t o t w i c e p er week. 

C l a i m a n t r e c e i v e s t h e s e t r e a t m e n t s on a scheduled b a s i s . The t r e a t m e n t s 
p r o v i d e c l a i m a n t w i t h i n c r e a s e d range o f m o t i o n i n h i s l o w e r back a l l o w i n g him 
g r e a t e r f l e x i b i l i t y . The d u r a t i o n o f t h e b e n e f i t s c l a i m a n t e x p e r i e n c e s from t h e 
t r e a t m e n t s i s undetermined. 

C l a i m a n t was n o t w o r k i n g between t h e d a t e o f t h e d e n i a l and : t h e d a t e o f 
h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee u p h e l d SAIF's d e n i a l o f t r e a t m e n t i n excess o f t h e D i r e c t o r ' s 
g u i d e l i n e s o f two t r e a t m e n t s per month. We agree i n p a r t , b u t s e t a s i d e t h e 
p o r t i o n o f t h e d e n i a l which i s p r o s p e c t i v e . 

A c l a i m f o r m e d i c a l s e r v i c e s i s g e n e r a l l y made i n t h e f o r m o f a m e d i c a l 
b i l l i n g o r a r e q u e s t f o r a u t h o r i z a t i o n o f t r e a t m e n t addressed t o t h e . c a r r i e r . 
B i l l i e J. Eubanks, 35 Van N a t t a 131 (1983). I n t h e p r e s e n t case, t h e employer 
d e n i e d c h i r o p r a c t i c t r e a t m e n t i n excess o f t w i c e p er month as u n r e a s o n a b l e and 
unnecessary. There i s no evidence o f any c l a i m s ( u n p a i d b i l l s ) a t t h e t i m e o f 
t h e d e n i a l . Such a d e n i a l i s p r o s p e c t i v e . 

P r o s p e c t i v e d e n i a l s a r e i m p e r m i s s i b l e . A c a r r i e r may n o t deny i t s f u t u r e 
r e s p o n s i b i l i t y f o r payment o f m e d i c a l s e r v i c e s f o r a p r e v i o u s l y a c c e p t e d c l a i m . 
ORS 6 5 6 . 2 4 5 ( 1 ) ; E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . However, 
because t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t c o n t i n u e d t o r e c e i v e c h i r o p r a c t i c 
t r e a t m e n t s i n excess o f t w i c e p er month u n t i l h e a r i n g , and because t h e p a r t i e s 
t r e a t e d t h o s e s e r v i c e s as c l a i m e d and de n i e d , t h e rea s o n a b l e n e s s and n e c e s s i t y 
o f t h e s e p o s t - d e n i a l s e r v i c e s a r e a l s o a t i s s u e . (Ex. 4 3 ) ; H o i l i e J. Rahim, 42 
Van N a t t a 415 ( 1 9 9 0 ) . We proceed t o address t h e c o m p e n s a b i l i t y o f t h e s e m e d i c a l 
s e r v i c e s . 
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For h i s compensable i n j u r y , c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r 
such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s . " 
ORS 6 5 6 . 2 4 5 ( 1 ) . M e d i c a l s e r v i c e s a r e compensable p r o v i d e d t h e y a r e r e a s o n a b l y 
and n e c e s s a r i l y i n c u r r e d i n t h e t r e a t m e n t o f t h e compensable i n j u r y . West v. 
SAIF, 74 Or App 317 ( 1 9 8 5 ) . A d d i t i o n a l l y , m e d i c a l expenses f o r p u r e l y p a l l i a 
t i v e purposes a r e r e c o v e r a b l e where t h e y a r e n e c e s s a r i l y and r e a s o n a b l y i n c u r r e d 
i n t r e a t m e n t t h a t e n a b l e s c l a i m a n t t o work. West, supra. 

I n d e t e r m i n i n g what i s re a s o n a b l e and necessary, t h e Board may c o n s i d e r 
t h e f r e q u e n c y o f t r e a t m e n t . James v. Kemper I n s . Co., 81 Or App 80 ( 1 9 8 6 ) ; 
Stephen C. Marr, 38 Van N a t t a 1304 (19 8 6 ) . G u i d e l i n e s i s s u e d by t h e Workers' 
Compensation D i v i s i o n i d e n t i f y two v i s i t s per month, a f t e r t h e i n i t i a l 60 days, 
as t h e u s u a l f r e q u e n c y o f m e d i c a l s e r v i c e s . OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . However, a 
c l a i m a n t i s e n t i t l e d t o t r e a t m e n t i n excess o f t h e a d m i n i s t r a t i v e g u i d e l i n e s i f 
he o r she p r o v e s t h a t t h e t r e a t m e n t i s necessary due t o t h e n a t u r e o f t h e i n j u r y 
o r t o t h e p r o c e s s o f r e c o v e r y . James v. Kemper, supra a t 82-84; West v. SAIF, 
supra a t 320; Kemp v. Workers' Comp. Dept., 65 Or App 659, 669 ( 1 9 8 3 ) , m o d i f i e d 
67 Or App 270, r e v den 297 Or 227 (19 8 4 ) . 

S i n c e t h e d a t e o f SAIF's d e n i a l , t h e o n l y d o c t o r who o p i n e s t h a t c l a i m a n t 
r e q u i r e s t r e a t m e n t s i n excess o f t w i c e per month i s Dr. Mulrooney, h i s t r e a t i n g 
c h i r o p r a c t o r . Even Dr. Mulrooney's o p i n i o n i s n o t u n e q u i v o c a l . I n a r e p o r t 
w r i t t e n on t h e d a t e o f h e a r i n g , Dr. Mulrooney o p i n e d t h a t c l a i m a n t w o u l d be 
" b e t t e r o f f t o m a i n t a i n a t r e a t m e n t schedule o f no l e s s t h a n two t r e a t m e n t s p e r 
month." T h e r e f o r e , as o f t h e d a t e o f h e a r i n g , Dr. Mulrooney agreed t h a t a 
t w i c e - p e r - m o n t h t r e a t m e n t regime was a p p r o p r i a t e . Moreover, Dr. Mulrooney f u r 
t h e r o p i n e d t h a t c l a i m a n t c o u l d " i m m e d i a t e l y " commence t h i s t r e a t m e n t s c h e d u l e , 
s u b j e c t t o i n c r e a s e d t r e a t m e n t d u r i n g p e r i o d s o f e x a c e r b a t i o n . W h i l e Dr. 
Mulrooney a l s o o p i n e d t h a t c l a i m a n t had e x p e r i e n c e d e x a c e r b a t i o n s "on a t l e a s t 
t h r e e o c c a s i o n s i n t h e p a s t f o u r months," t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t 
c o n t i n u o u s l y t r e a t e d t w i c e per week d u r i n g t h i s p e r i o d w i t h o u t any r e d u c t i o n 
d u r i n g c o r r e s p o n d i n g p e r i o d s o f n o n e x a c e r b a t i o n . T h e r e f o r e , we agree w i t h t h e 
Referee t h a t Dr. Mulrooney's o p i n i o n l a c k s p e r s u a s i v e n e s s . Moreover, we concur 
w i t h t h e R e f e r e e ' s r e l i a n c e upon t h e o p i n i o n s o f Dr. Takacs and t h e Western 
M e d i c a l C o n s u l t a n t s . 

G i v e n t h e f a c t t h a t t h e p e r s u a s i v e m e d i c a l r e p o r t s s u p p o r t SAIF's d e n i a l , 
as w e l l as t h e f a c t t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h e d u r a t i o n o f t h e 
b e n e f i t s he e x p e r i e n c e s from t h e scheduled t r e a t m e n t , we c o n c l u d e t h a t c l a i m a n t 
has f a i l e d t o p r o v e t h a t t r e a t m e n t he r e c e i v e d i n excess o f t h e g u i d e l i n e s i s 
nec e s s a r y due t o t h e n a t u r e o f h i s i n j u r y o r t o t h e p r o c e s s o f r e c o v e r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 22, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s m e d i c a l s e r v i c e s d e n i a l i s s e t a s i d e , i n 
p a r t , as p r o s p e c t i v e . The remainder o f t h e o r d e r i s a f f i r m e d . The u n p a i d 
t r e a t m e n t s i n excess o f two per month r e n d e r e d between t h e d a t e o f t h e d e n i a l 
and t h e h e a r i n g a r e n o t compensable. C l a i m a n t ' s a t t o r n e y i s awarded an assessed 
f e e o f $500 f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w r e g a r d i n g t h e 
p r o s p e c t i v e d e n i a l i s s u e , t o be p a i d by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
ANTHONY S. AMADO, JR., A p p l i c a n t 

WCB Case No. CV-90002 
FINDINGS OF FACT, CONCLUSIONS AND FINAL ORDER (CRIME VICTIM ACT) 

Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r al 

P u r s u a n t t o n o t i c e , a h e a r i n g was conducted and co n c l u d e d by James W. 
M o l l e r , s p e c i a l h e a r i n g s o f f i c e r , on June 26, 1990 a t Salem, Oregon. A p p l i c a n t 
was p r e s e n t and n o t r e p r e s e n t e d by c o u n s e l . The Department o f J u s t i c e Crime 
V i c t i m Compensation Fund ("Department") was r e p r e s e n t e d by Thomas E. Ewing, 
A s s i s t a n t A t t o r n e y G e n e r a l . The c o u r t r e c o r d e r was Marlene Cromwell. The 
r e c o r d was c l o s e d June 26, 1990. 

A p p l i c a n t has r e q u e s t e d r e v i e w by t h e Workers' Compensation Board o f t h e 
Department's F i n d i n g s o f F a c t , C o n c l u s i o n s and Order on R e c o n s i d e r a t i o n d a t e d 
A p r i l 9, 1990. By i t s o r d e r , t h e Department d e n i e d a p p l i c a n t ' s c l a i m f o r com
p e n s a t i o n as a v i c t i m o f a crime under ORS 147.005 t o 147.365. The Department 
based i t s d e n i a l on: (1) a p p l i c a n t ' s f a i l u r e t o f i l e a c l a i m f o r b e n e f i t s 
w i t h i n one ye a r f r o m t h e d a t e o f t h e c r i m i n a l i n j u r y ; and (2) a l a c k o f eviden c e 
t h a t a p p l i c a n t was m e n t a l l y o r p h y s i c a l l y i n c a p a b l e o f f i l i n g t h e c l a i m w i t h i n 
one y e a r o f t h e i n j u r y , as a d i r e c t r e s u l t o f t h e c r i m i n a l i n j u r y . 

I c o n c l u d e t h a t a p p l i c a n t d i d f i l e a c l a i m f o r b e n e f i t s w i t h i n one year 
f r o m t h e d a t e o f t h e c r i m i n a l i n j u r y . However, I f u r t h e r f i n d t h a t a p p l i c a n t 
has f a i l e d t o e s t a b l i s h "good cause" f o r h i s f a i l u r e t o f i l e h i s c l a i m w i t h i n 
s i x months o f t h e c r i m i n a l i n j u r y . A c c o r d i n g l y , I conclu d e t h a t he i s n o t 
e n t i t l e d t o b e n e f i t s . 

FINDINGS OF FACT 

A p p l i c a n t was p h y s i c a l l y a s s a u l t e d i n an a l t e r c a t i o n o u t s i d e a bar s h o r t l y 
a f t e r m i d n i g h t on November 26, 1987. As a r e s u l t o f t h i s a s s a u l t , he s u s t a i n e d 
a s t a b wound t o h i s mid back. A p p l i c a n t ' s i n j u r y r e q u i r e d emergency room t r e a t 
ment. W h i l e a t t h e emergency room, a p p l i c a n t was i n t e r v i e w e d by a P o r t l a n d 
p o l i c e o f f i c e r . The i n v e s t i g a t i n g o f f i c e r i n f o r m e d a p p l i c a n t o f t h e e x i s t e n c e 
o f t h e Crime V i c t i m Compensation Program. A p p l i c a n t was t o l d t h a t , i f he 
pr e s s e d charges a g a i n s t h i s a s s a i l a n t , t h e Fund would pay h i s m e d i c a l expenses. 
A p p l i c a n t seeks payment o f h i s m e d i c a l expenses by t h e Fund. 

A p p l i c a n t ' s c l a i m form, which was s i g n e d and n o t a r i z e d on November 5, 
1988, was r e c e i v e d by t h e Department on Monday, November 28, 1988. 

Between t h e d a t e o f t h e i n c i d e n t and t h e d a t e a p p l i c a n t s u b m i t t e d h i s 
c l a i m , a p p l i c a n t r e s i d e d i n h i s Oregon r e s i d e n c e i n t e r m i t t e n t l y f o r a p p r o x i 
m a t e l y t w o - a n d - o n e - h a l f months. D u r i n g t h e remainder o f t h i s p e r i o d , he was 
o u t - o f - s t a t e t r a i n i n g f o r and competing i n amateur w r e s t l i n g c o m p e t i t i o n s on 
b o t h n a t i o n a l and i n t e r n a t i o n a l l e v e l s . Upon r e t u r n i n g f r o m one such p e r i o d 
o u t - o f - s t a t e , a p p l i c a n t l e a r n e d t h a t h i s m e d i c a l b i l l s had n o t been p a i d by t h e 
Fund. S h o r t l y t h e r e a f t e r , a p p l i c a n t completed and s u b m i t t e d h i s November 1988 
a p p l i c a t i o n . 

Based upon h i s demeanor a t h e a r i n g , I f i n d t h a t a p p l i c a n t was a t r u t h f u l 
w i t n e s s . However, due t o vagueness and c o n f u s i o n i n h i s t e s t i m o n y , a p p l i c a n t 
was n o t an e n t i r e l y r e l i a b l e w i t n e s s . I f i n d t h e t e s t i m o n y o f I n v e s t i g a t o r May, 
who t e s t i f i e d on b e h a l f o f t h e Department, t o be c r e d i b l e and r e l i a b l e . 

CONCLUSIONS OF LAW AND OPINION 

P u r s u a n t t o ORS 147.015, a p p l i c a n t i s e n t i t l e d t o an award under t h e Com
p e n s a t i o n o f Crime V i c t i m s A c t ( A c t ) , i f , among o t h e r r e q u i r e m e n t s : 
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" ( 6 ) The a p p l i c a t i o n f o r an award o f compensation 
under ORS 147.005 t o 147.365 i s f i l e d w i t h t h e 
Department: 

" ( a ) W i t h i n s i x months o f t h e d a t e o f t h e i n j u r y 
t o t h e v i c t i m ; o r 

" ( b ) W i t h i n such f u r t h e r e x t e n s i o n o f t i m e as t h e 
dep a r t m e n t f o r good cause shown, a l l o w s . " 

Lack o f knowledge o f t h e Fund o r f a i l u r e - o f an i n v e s t i g a t i n g o f f i c e r t o 
p r o v i d e i n f o r m a t i o n as p r o v i d e d f o r i n ORS 147.365 s h a l l be deemed t o be "good 
cause" f o r e x t e n s i o n o f t h e t i m e i n which a c l a i m must be f i l e d . OAR 137-76-
0 3 0 ( 1 ) . The e x t e n s i o n c o n s i s t s o f an a d d i t i o n a l s i x months f r o m t h e d a t e o f t h e 
i n j u r y . I d . I n t h e i n t e r e s t o f o r d e r l y and c o n s i s t e n t a d m i n i s t r a t i o n , no ex
t e n s i o n o f t i m e w i t h i n w h i c h a c l a i m must be f i l e d w i l l be g r a n t e d beyond one 
ye a r f r o m t h e d a t e o f t h e c r i m i n a l i n j u r y f o r any cause e x c e p t f o r m e n t a l o r 
p h y s i c a l i n c a p a c i t y d i r e c t l y r e s u l t i n g from t h e c r i m i n a l i n j u r y s u s t a i n e d . OAR 
137-76-0 3 0 ( 2 ) . 

A p p l i c a n t ' s c l a i m f o r m i n d i c a t e s t h a t h i s i n j u r y o c c u r r e d on November 27, 
1987. However, t h e p o l i c e r e p o r t and m e d i c a l r e p o r t s c ompleted s h o r t l y a f t e r 
t h e i n c i d e n t i n d i c a t e t h a t t h e c r i m e o c c u r r e d d u r i n g t h e e a r l y m o r n i n g h o u r s o f 
November 26, 1987. I f i n d t h e contemporaneous r e p o r t s more r e l i a b l e on t h i s 
p o i n t t h a n c l a i m a n t ' s a f t e r - t h e - f a c t r e c o l l e c t i o n . I , t h e r e f o r e , c o n c l u d e t h a t 
c l a i m a n t was i n j u r e d on November 26, 1987. A c c o r d i n g l y , S a t u r d a y , November 26, 
1988 i s t h e d a t e w h i c h i s one year from t h e d a t e o f i n j u r y . The i s s u e i s t h u s 
r a i s e d as t o t h e e f f e c t , i f any, o f t h e f a c t t h a t t h e "good cause" s i x - m o n t h 
e x t e n s i o n f o r f i l i n g a c l a i m as p r o v i d e d by OAR 137-76-030(1) e x p i r e d on a 
Sat u r d a y r a t h e r t h a n on a w o r k i n g day. 

The a d m i n i s t r a t i v e r u l e s , c h a p t e r 137, do n o t d e f i n e t h e t e r m " f i l e d " as 
used t h e r e i n . I f i n d g uidance i n t h e Oregon Rules o f C i v i l P r ocedure. I n t h i s 
r e g a r d , ORCP 10 p r o v i d e s , i n p a r t : 

"A. Computation. I n computing any p e r i o d o f t i m e 
p r e s c r i b e d o r a l l o w e d * * * by any a p p l i c a b l e 
s t a t u t e , [ t ] h e l a s t day o f t h e p e r i o d so computed 
s h a l l be i n c l u d e d , u n l e s s i t i s a Saturday o r a 
l e g a l h o l i d a y , i n c l u d i n g Sunday, i n whic h event t h e 
p e r i o d r u n s u n t i l t h e end o f t h e ne x t day wh i c h i s 
n o t a S a t u r d a y o r a l e g a l h o l i d a y . " 

I n t h e absence o f an i n d i c a t i o n i n t h e Department's r u l e s t o t h e c o n t r a r y , 
I c o n c l u d e t h a t i t i s a p p r o p r i a t e t o a p p l y t h e r u l e s e t f o r t h i n ORCP 10A t o t h e 
c o m p u t a t i o n t o be made under OAR 137-76-030. A p p l y i n g t h a t r u l e , I f i n d t h a t 
a p p l i c a n t had u n t i l t h e end o f t h e day on Monday, November 28, 1988 w i t h i n w h i c h 
t o f i l e h i s c l a i m . The r e c o r d e s t a b l i s h e s t h a t he has done so. 

Because t h e Department found t h a t a p p l i c a n t d i d n o t f i l e h i s c l a i m w i t h i n 
one y e a r o f t h e d a t e o f t h e c r i m i n a l i n j u r y , t h e Department d i d n o t ad d r e s s t h e 
q u e s t i o n w h e t h e r a p p l i c a n t had e s t a b l i s h e d "good cause" f o r an u n t i m e l y f i l i n g . 
I have c o n c l u d e d t h a t a p p l i c a n t ' s c l a i m was f i l e d more t h a n s i x months, b u t 
w i t h i n one y e a r , o f t h e d a t e o f h i s i n j u r y . T h e r e f o r e , a p p l i c a n t can succeed on 
h i s c l a i m o n l y i f he can e s t a b l i s h "good cause" f o r h i s f a i l u r e t o f i l e h i s 
a p p l i c a t i o n w i t h i n s i x months o f h i s i n j u r y . 

Because r e v i e w o f t h e Department's d e c i s i o n i s de novo, and because t h e 
r e c o r d i s f u l l y d e v e l o p e d c o n c e r n i n g t h e cause(s) o f a p p l i c a n t ' s u n t i m e l y 
f i l i n g , I p r o c e e d t o address t h a t i s s u e . 
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A p p l i c a n t argues t h a t h i s extended absences from t h e s t a t e w h i l e t r a i n i n g 
and c o m p e t i n g i n w r e s t l i n g c o m p e t i t i o n s c o n s t i t u t e "good cause" f o r h i s f a i l u r e 
t o f i l e w i t h i n s i x months o f t h e c r i m i n a l i n j u r y . I d i s a g r e e . 

A p p l i c a n t was i n f o r m e d o f t h e e x i s t e n c e o f t h e Fund by t h e i n v e s t i g a t i n g 
o f f i c e r who i n t e r v i e w e d him a t t h e h o s p i t a l on t h e day o f t h e c r i m i n a l i n c i d e n t . 
I n a d d i t i o n , a l t h o u g h a p p l i c a n t was absent from t h e s t a t e on numerous o c c a s i o n s 
d u r i n g t h e p e r i o d i n q u e s t i o n , he t e s t i f i e d t h a t he r e s i d e d i n Oregon f o r a 
t o t a l o f a p p r o x i m a t e l y two-and-one-half months d u r i n g t h i s p e r i o d . Under t h e s e 
c i r c u m s t a n c e s , I c o n c l u d e t h a t c l a i m a n t ' s absences from t h e s t a t e do n o t amount 
t o "good cause" f o r u n t i m e l y f i l i n g as s e t f o r t h i n OAR 137-76-030(1). 

A t h e a r i n g , a p p l i c a n t r a i s e d an a d d i t i o n a l argument f o r f i n d i n g t h a t he 
had t i m e l y c o m p l i e d w i t h t h e f i l i n g r e q u i r e m e n t s . A p p l i c a n t t e s t i f i e d i n t h i s 
r e g a r d t h a t he completed an a p p l i c a t i o n p r i o r t o t h e a p p l i c a t i o n w h i c h was r e 
c e i v e d by t h e Department on November 28, 1988. He b e l i e v e d t h a t i t was t h e same 
t y p e o f f o r m w h i c h he s u b s e q u e n t l y f i l e d w i t h t h e Department. He t e s t i f i e d t h a t 
he m a i l e d t h e fo r m sometime p r i o r t o January 1988. He o f f e r e d no independent 
e v i d e n c e , such as a r e t u r n r e c e i p t , as p r o o f o f such m a i l i n g . 

Diane L. May, an i n v e s t i g a t o r w i t h t h e Department, t e s t i f i e d t o t h e 
Department's p r o c e d u r e s f o r the- h a n d l i n g o f a l l c l a i m s r e c e i v e d by t h e Fund. 
A c c o r d i n g t o i n v e s t i g a t o r May, Crime V i c t i m c l a i m forms r e c e i v e p r i o r i t y han
d l i n g by t h e Department. I n t h i s r e g a r d , c l a i m a p p l i c a t i o n s a r e i m m e d i a t e l y 
s e p a r a t e d f r o m o t h e r D e p a r t m e n t a l m a i l and are a s s i g n e d c l a i m numbers. She 
c r e d i b l y t e s t i f i e d t h a t t h e Department's r e c o r d s c o n t a i n e d no r e f e r e n c e t o any 
c l a i m f r o m a p p l i c a n t o t h e r t h a n t h e c l a i m r e c e i v e d on November 28, 1988. 

D u r i n g h i s t e s t i m o n y , a p p l i c a n t u n d e r s t a n d a b l y d e m o n s t r a t e d some c o n f u s i o n 
as t o t h e v a r i o u s agencies w i t h which had had d e a l t on h i s c l a i m , i . e . , t h e 
p o l i c e , t h e Department, and t h e Board. I t i s p o s s i b l e t h a t a p p l i c a n t m a i l e d , h i s 
p r i o r a p p l i c a t i o n t o t h e wrong p a r t y and t h a t i t was n o t f o r w a r d e d t o t h e 
Department. However, inasmuch as such c i r c u m s t a n c e s would be mere s p e c u l a t i o n , 
I am u n a b l e t o f i n d t h a t a p p l i c a n t d i d , i n f a c t , m a i l a c o m p l e t e d c l a i m f o r m 
p r o p e r l y addressed t o t h e Department p r i o r t o t h e a p p l i c a t i o n r e c e i v e d by t h e 
Department on November 28, 1988. Moreover, I am a l s o u n a b l e t o f i n d t h a t "good 
cause" e x i s t s on t h i s b a s i s f o r a p p l i c a n t ' s u n t i m e l y c l a i m f i l i n g . 

I n sum, a p p l i c a n t has e s t a b l i s h e d t h a t he i n f a c t f i l e d h i s c l a i m w i t h i n 
one y e a r o f t h e d a t e o f t h e c r i m i n a l i n j u r y . However, he has f a i l e d t o e s t a b 
l i s h "good cause" f o r n o t f i l i n g h i s c l a i m w i t h i n s i x months o f t h e i n j u r y . 
T h e r e f o r e , a p p l i c a n t i s n o t e n t i t l e d t o reimbursement f r o m t h e Fund f o r h i s . 
m e d i c a l expenses r e l a t e d t o t h e c r i m i n a l i n j u r y . 

ORDER 

I recommend t h a t t h e F i n d i n g s o f Fa c t , C o n c l u s i o n s and Order on Reconsid
e r a t i o n o f t h e Department o f J u s t i c e Crime V i c t i m s ' Compensation Fund d a t e d 
A p r i l 6, 1990 be r e v e r s e d i n s o f a r as i t found t h a t a p p l i c a n t d i d n o t f i l e h i s 
c l a i m w i t h i n one year o f t h e i n j u r y . I f u r t h e r recommend t h a t t h a t Department's 
o r d e r be a f f i r m e d i n s o f a r as i t concluded t h a t a p p l i c a n t i s e n t i t l e d t o no 
r e c o v e r y o f b e n e f i t s . 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID C. ARABIA, Claimant 
WCB Case No. 88-14034 

ORDER ON REVIEW 
Robert G. D o l t o n , C l a i m a n t A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Hoguet's o r d e r t h a t 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back and 
neck i n j u r y f r o m 35 p e r c e n t (112 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 
50 p e r c e n t (160 d e g r e e s ) . Claimant c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
t h e R e f e r e e ' s o r d e r t h a t : (1) reduced c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award f o r t h e l o s s o f use o r f u n c t i o n o f h i s r i g h t arm fr o m 20 p e r c e n t (38.4 
d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o no scheduled permanent d i s a b i l 
i t y ; and (2) a l l o w e d t h e i n s u r e r an o f f s e t f o r o v e r p a i d permanent d i s a b i l i t y . 
On r e v i e w , t h e i s s u e s a r e e x t e n t o f permanent d i s a b i l i t y , s c h e d u l e d and unsched
u l e d , and o f f s e t . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , 57 y e a r s o f age a t h e a r i n g , compensably i n j u r e d h i s back and 
r i g h t s h o u l d e r i n August 1987 w h i l e w o r k i n g as a t o t e c l o s e r . ( T r . 10, Ex. 1 0 ) . 
H i s t r e a t i n g p h y s i c i a n f o r t h a t c o n d i t i o n was Dr. W i l s o n , M.D. 

I n O c t o b e r 1987, Dr. Snodgrass, n e u r o l o g i s t , p e r f o r m e d an i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n . 

On December 2, 1987, W i l s o n r e l e a s e d c l a i m a n t t o r e t u r n t o m o d i f i e d l i g h t 
d u t y work w i t h r e s t r i c t i o n s . (Ex. 5B). 

C l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y i n January 1988. He c o n t i n 
ued t o c o m p l a i n o f c e r v i c a l p a i n up u n t i l t h e t i m e o f h e a r i n g . 

C l a i m a n t has p r e e x i s t i n g o s t e o a r t h r i t i s and d e g e n e r a t i v e c o n d i t i o n s . 
Those c o n d i t i o n s were s y m p t o m a t i c a l l y worsened by h i s compensable i n j u r y , b u t 
were n o t worsened p e r m a n e n t l y . 

W i l s o n r e l e a s e d c l a i m a n t t o r e t u r n t o h i s j o b - a t - i n j u r y , t o t e c l o s e r , on 
Fe b r u a r y 19, 1988. That same day, a D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s 
c l a i m , a w a r d i n g 35 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y and 20 p e r 
c e n t s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f 
c l a i m a n t ' s r i g h t arm. Cl a i m a n t r e q u e s t e d a h e a r i n g , s e e k i n g i n c r e a s e d awards. 
The i n s u r e r d i d n o t seek a r e d u c t i o n i n c l a i m a n t ' s awards. 

C l a i m a n t r e t u r n e d t o work as a t o t e c l o s e r . He was s u b s e q u e n t l y l a i d o f f 
and has n o t worked s i n c e t h a t t i m e . He has a GED and has t r a n s f e r a b l e s k i l l s . 
( T r . 3 0 ) . 

C l a i m a n t s u f f e r s permanent l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g f r o m h i s 
compensable 1987 back and r i g h t s h o u l d e r i n j u r y . He does n o t s u f f e r permanent 
l o s s o f use o r f u n c t i o n o f h i s r i g h t arm r e s u l t i n g f r o m h i s compensable i n j u r y . 

Subsequent t o t h e i s s u a n c e o f t h e Referee's January 12, 1989 o r d e r , t h e 
i n s u r e r r e q u e s t e d r e c o n s i d e r a t i o n , s e e k i n g , f o r t h e f i r s t t i m e , an o f f s e t 
a g a i n s t permanent d i s a b i l i t y b e n e f i t s o f t h e sums t h a t t h e Referee had re d u c e d 
i n h i s o r d e r . The Referee abated h i s o r d e r and r e q u e s t e d f u r t h e r i n f o r m a t i o n . 
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I n h i s March 7, 1989 Order on R e c o n s i d e r a t i o n , t h e Re f e r e e g r a n t e d t h e i n 
s u r e r ' s r e q u e s t f o r an o f f s e t . 

The i n s u r e r d i d n o t r a i s e t h e o f f s e t i s s u e p r i o r t o t h e c l o s i n g o f t h e 
h e a r i n g r e c o r d . The o f f s e t i s s u e d i d n o t come i n t o e x i s t e n c e u n t i l t h e iss u a n c e 
o f t h e Refer e e ' s o r d e r , because i t was t h e Referee's o r d e r t h a t caused t h e o v e r 
payment t h a t l e d t o t h e o f f s e t i s s u e . 

CONCLUSIONS OF LAW AND OPINION 

Scheduled Permanent D i s a b i l i t y 

The Referee fo u n d no evidence o f permanent l o s s o f use o r f u n c t i o n o f 
c l a i m a n t ' s r i g h t arm r e s u l t i n g from h i s compensable i n j u r y . C o n s e q u e n t l y , t h e 
Re f e r e e s e t a s i d e t h a t p o r t i o n o f t h e February 19, 1988 D e t e r m i n a t i o n Order t h a t 
awarded c l a i m a n t 20 p e r c e n t scheduled permanent d i s a b i l i t y . We agree. 

E x t e n t o f schedul e d permanent p a r t i a l d i s a b i l i t y i s measured by t h e perma
nent l o s s o f use o r f u n c t i o n o f t h e i n j u r e d member due t o t h e i n d u s t r i a l i n j u r y . 
ORS 6 5 6 . 2 1 4 ( 2 ) . I n d e t e r m i n i n g l o s s o f use o r f u n c t i o n , we c o n s i d e r t h e m e d i c a l 
and l a y e v i d e n c e i n l i g h t o f t h e r u l e s as s e t f o r t h i n f o r m e r OAR Chapter 436, 
D i v i s i o n 30. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h anical 
f o r m u l a s . See SAIF v. Baer, 61 Or App 335, 337-38, r e v den 294 Or 749 ( 1 9 8 3 ) ; 
I s a b e l A p a r i c i o , 38 Van N a t t a 421 (19 8 6 ) . 

Both c l a i m a n t and h i s t r e a t i n g p h y s i c i a n , Dr. W i l s o n , agree t h a t c l a i m 
a n t ' s compensable i n j u r y d i d n o t r e s u l t i n any l o s s o f use o r f u n c t i o n o f h i s 
r i g h t arm. T h e r e f o r e , we conclude t h a t c l a i m a n t i s n o t e n t i t l e d t o a scheduled 
permanent d i s a b i l i t y award. 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The R e feree i n c r e a s e d c l a i m a n t ' s unscheduled d i s a b i l i t y award f r o m 35 p e r 
c e n t t o 50 p e r c e n t . We d i s a g r e e . 

The e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y i s measured by t h e 
permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . B a r r e t t v. D 
& H D r y w a l l , 300 Or 325 (1 9 8 5 ) , c l a r i f i e d , 300 Or 553 ( 1 9 8 6 ) . I t i s c l a i m a n t ' s 
b u r den t o p r o v e he has i n c u r r e d a permanent l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s October 1986 i n j u r y . Hutcheson v. Weyerhaeuser Co., 288 Or 51 (1 9 7 9 ) . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l 
i t y , c o n s i d e r a t i o n i s g i v e n t o h i s p h y s i c a l i m p a i r m e n t , as r e f l e c t e d i n t h e med
i c a l r e c o r d and t e s t i m o n y a t h e a r i n g . G a r b u t t v. SAIF, 297 Or App 148 ( 1 9 8 4 ) . 
R e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s a r e c o n s i d e r e d i n t h e t o t a l i t y o f t h e 
c i r c u m s t a n c e s . See fo r m e r OAR 436-30-380 e t seer. The r u l e s a r e a p p l i e d as 
g u i d e l i n e s i n t h e e v a l u a t i o n o f t h e e x t e n t o f permanent p a r t i a l d i s a b i l i t y . 
They a r e n o t m e c h a n i c a l l y a p p l i e d . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 
505 ( 1 9 8 4 ) . 

I t i s c l a i m a n t ' s burden t o prove by a preponderance o f t h e e v i d e n c e t h a t 
he has s u s t a i n e d a permanent l o s s o f e a r n i n g c a p a c i t y due t o h i s compensable i n 
j u r y g r e a t e r t h a n t h a t r e f l e c t e d i n t h e February 19, 1988 D e t e r m i n a t i o n Order. 
C l a i m a n t has f a i l e d t o meet t h a t burden. 

A f t e r o ur de novo r e v i e w o f r e c o r d and e v a l u a t i o n o f c l a i m a n t ' s r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s , we do n o t f i n d t h a t c l a i m a n t - i s e n t i t l e d t o a d d i 
t i o n a l u n s c h e d u l e d permanent d i s a b i l i t y beyond t h a t a l r e a d y awarded by D e t e r m i 
n a t i o n O r d e r. 
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F i r s t , we f i n d t h a t c l a i m a n t r e t u r n e d s u c c e s s f u l l y t o h i s j o b - a t - i n j u r y . 
C l a i m a n t c r e d i b l y t e s t i f i e d t h a t h i s j o b - a t - i n j u r y was a t o t e c l o s e r . ( T r . 1 0 ) . 
I n F e b r u a r y 1988, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. W i l s o n , r e l e a s e d c l a i m a n t 
t o r e t u r n t o t h a t v e r y j o b . (Exs. 10, 1 1 ) . I n f a c t , c l a i m a n t r e t u r n e d t o t h e 
t o t e c l o s e r p o s i t i o n . He l e f t t h a t work f o r reasons u n r e l a t e d t o h i s compens
a b l e i n j u r y . We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t d i d , i n f a c t , r e t u r n t o h i s 
a t - i n j u r y employment. 

F u r t h e r m o r e , we n o t e t h a t c l a i m a n t has many t r a n s f e r a b l e s k i l l s w h i c h 
w ould a l l o w him t o f i n d s u i t a b l e employment. Cla i m a n t has a t l e a s t 20 y e a r s ex
p e r i e n c e w o r k i n g as a f a r m e r , and has worked as a sand and r o c k q u a r r y l a b o r e r , 
game f a r m e r and as a cannery worker. 

The r e c o r d e s t a b l i s h e s , however, t h a t c l a i m a n t does s u f f e r some permanent 
i m p a i r m e n t due t o t h e compensable i n j u r y . The i n s u r e r argues t h a t t h e R e f e r e e 
i n c o r r e c t l y c o n s i d e r e d c l a i m a n t ' s t o t a l c o n d i t i o n , i n c l u d i n g t h e e f f e c t s t h e 
compensable i n j u r y had on c l a i m a n t ' s p r e e x i s t i n g o s t e o a r t h r i t i s and d e g e n e r a t i v e 
c o n d i t i o n s . We d i s a g r e e . 

W i l s o n r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n "due t o h i s i n j u r y " was i n t h e 
" m i l d " r a n g e , and r e p o r t e d t h a t h i s t o t a l c o n d i t i o n was i n t h e m o d e r a t e l y s e vere 
range. However, we f i n d t h a t t h e r e i s no p e r s u a s i v e e v i d e n c e , m e d i c a l o r o t h e r 
w i s e , i n t h e r e c o r d t o e s t a b l i s h t h a t c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n worsened 
p e r m a n e n t l y due t o t h e compensable i n j u r y . I n f a c t , i n response t o t h e s p e c i f i c 
q u e s t i o n o f whether c l a i m a n t ' s compensable i n j u r y caused a w o r s e n i n g o f h i s p r e 
e x i s t i n g o s t e o a r t h r i t i s and d e g e n e r a t i v e c o n d i t i o n s , W i l s o n r e p o r t e d t h a t i t 
p r o b a b l y had n o t caused t h e w o r s e n i n g . W i l s o n went on t o s t a t e t h a t c l a i m a n t 
" a g g r a v a t e d a p r e - e x i s t i n g c o n d i t i o n and made i t symptomatic. U s u a l l y , t h e s e 
a g g r a v a t i o n s a r e t e m p o r a r y i n n a t u r e . . . " (Ex. 1 4 ) . W i l s o n c o n c l u d e d by 
o p i n i n g t h a t c l a i m a n t ' s c o n d i t i o n due s o l e l y t o t h e i n j u r y , was i n t h e m i l d 
range. I d . 

T h e r e f o r e , based on Wilson's r e p o r t , we f i n d t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h a t h i s p r e e x i s t i n g c o n d i t i o n s were p e r m a n e n t l y worsened by t h e com
p e n s a b l e i n j u r y . C o nsequently, c l a i m a n t ' s " t o t a l " c o n d i t i o n i s n o t c o n s i d e r e d 
i n d e t e r m i n i n g e x t e n t o f unscheduled permanent d i s a b i l i t y . 

A f t e r c o n s i d e r i n g c l a i m a n t ' s m i l d permanent impairment a t t r i b u t a b l e t o h i s 
1987 compensable i n j u r y , and i n l i g h t o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c 
t o r s d e s c r i b e d above, we conclude t h a t an unscheduled permanent d i s a b i l i t y award 
o f 35 p e r c e n t p r o v i d e s a p p r o p r i a t e and adequate compensation f o r t h e permanent 
l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g from c l a i m a n t ' s compensable i n j u r y . 

O f f s e t 
C l a i m a n t a s s e r t s t h a t t h e Referee e r r e d i n g r a n t i n g t h e i n s u r e r an o f f s e t , 

c o n t e n d i n g t h a t t h e i s s u e o f an o f f s e t was n o t r a i s e d p r i o r t o o r a t t h e h e a r 
i n g , b u t was f i r s t r a i s e d by m o t i o n f o r r e c o n s i d e r a t i o n a f t e r t h e R e f e r e e ' s 
o r d e r i s s u e d . We d i s a g r e e . 

G e n e r a l l y , where a c a r r i e r seeks t o r e c o v e r an o f f s e t and overpayment 
w h i c h i s i n e x i s t e n c e and r i p e f o r a d j u d i c a t i o n a t t h e b e g i n n i n g o f h e a r i n g , t h e 
c a r r i e r i s r e q u i r e d t o r a i s e t h e overpayment and o f f s e t i s s u e s b e f o r e t h e h e a r 
i n g r e c o r d c l o s e s . ORS 6 5 6 . 7 2 6 ( 4 ) ; OAR 438-06-031, 438-07-025; Reine R. Webb, 
42 Van N a t t a 477 ( 1 9 9 0 ) ; see a l s o W i l l i a m G. Page, 39 Van N a t t a 693 ( 1 9 8 7 ) ; 
Randy D. Johnson, 39 Van N a t t a 463 (1987). T h e r e f o r e , i f t h e o f f s e t and o v e r 
payment i s s u e s a r e n o t r a i s e d b e f o r e t h e r e c o r d c l o s e s , t h o s e i s s u e s a r e deemed 
wa i v e d . See Reine R. Webb, supra; Randy D. Johnson, s u p r a ; Mavis v. SAIF, 45 Or 
App 1059 ( 1 9 8 0 ) ; D a r r e l l R. Zwicker, 42 Van N a t t a 136 ( 1 9 9 0 ) , Gunther H. J a c o b i , 
41 Van N a t t a 1031 ( 1 9 8 9 ) . 
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Here, t h e i n s u r e r d i d n o t seek r e d u c t i o n o f c l a i m a n t ' s permanent d i s a b i l 
i t y awards a t h e a r i n g . Thus t h e o f f s e t i s s u e , which would n a t u r a l l y f l o w from a 
" r e d u c t i o n " r e q u e s t , was n o t i n e x i s t e n c e o r r i p e f o r a d j u d i c a t i o n a t t h e b e g i n 
n i n g o f t h e h e a r i n g . Rather, i t was t h e Referee's o r d e r t h a t c r e a t e d t h e e x i s 
t e n c e o f t h e overpayment and o f f s e t i s s u e s by u n i l a t e r a l l y r e d u c i n g c l a i m a n t ' s 
s c h e d u l e d award. Consequently, t h e Reine R. Webb a n a l y s i s i s i n a p p l i c a b l e t o 
t h e f a c t s i n t h i s case. 

The f a c t s i n t h i s case are s u b s t a n t i a l l y s i m i l a r t o t h o s e i n H i c k s v. Fred 
Meyer, I n c . , 57 Or App 68, 71 ( 1 9 8 2 ) . I n H i c k s , a f t e r t h e r e f e r e e i s s u e d h i s 
o r d e r , t h e employer r e q u e s t e d r e c o n s i d e r a t i o n , r e q u e s t i n g a u t h o r i t y t o o f f s e t 
o v e r p a i d compensation a g a i n s t t h e permanent d i s a b i l i t y award g r a n t e d by t h e r e f 
e r e e ' s o r d e r . The r e f e r e e a l l o w e d r e c o n s i d e r a t i o n and a u t h o r i z e d t h e r e q u e s t e d 
o f f s e t . 

Here, t h e Referee i s s u e d h i s o r d e r . Subsequently, t h e c a r r i e r r e q u e s t e d 
r e c o n s i d e r a t i o n , c i t i n g m i s s t a t e m e n t s o f f a c t and e r r o r s o f law, i n c l u d i n g e r r o r 
on t h e p a r t o f t h e Referee by n o t a u t o m a t i c a l l y o r d e r i n g an o f f s e t . The i n s u r e r 
r e q u e s t e d t h e a u t h o r i t y t o o f f s e t o v e r p a i d compensation a g a i n s t t h e permanent 
d i s a b i l i t y award g r a n t e d by t h e Referee's award. 

The H i c k s c o u r t s t a t e d : 

"[W]e c o n c l u d e t h a t t h e r e f e r e e ' s a c t i o n s was n o t 
i m p r o p e r . A l t h o u g h t h e employer d i d n o t r a i s e t h e 
i s s u e a t t h e h e a r i n g , n e i t h e r d i d i t a c t u n i l a t e r 
a l l y . Employer b r o u g h t t h e i s s u e t o t h e r e f e r e e ' s 
a t t e n t i o n ; and had c l a i m a n t c o n t e s t e d t h e i s s u e , t h e 
r e f e r e e c o u l d have reopened t h e h e a r i n g . The p r o c e 
d u r e was n o t u n f a i r t o c l a i m a n t , and t h e p o l i c y 
f a v o r i n g an o r d e r l y compensation process was 
s a t i s f i e d . " 

C o n s e q u e n t l y , because H i c k s i s s t i l l a p p l i c a b l e law, and because t h e o f f s e t 
i s s u e d i d n o t come i n t o e x i s t e n c e u n t i l t h e Referee i s s u e d h i s o r d e r and u n i l a t 
e r a l l y r educed c l a i m a n t ' s scheduled permanent d i s a b i l i t y award, t h e r e b y c r e a t i n g 
t h e overpayment, we c o n c l u d e t h a t t h e Referee i n t h e i n s t a n t case d i d n o t e r r i n 
g r a n t i n g t h e i n s u r e r ' s r e q u e s t f o r an o f f s e t . A c c o r d i n g l y , t h e i n s u r e r i s a u t h o 
r i z e d t o recover, i t s overpayment a g a i n s t c l a i m a n t ' s c u r r e n t and f u t u r e permanent 
d i s a b i l i t y awards. 

ORDER 

The Referee's o r d e r d a t e d January 12, 1989, as r e c o n s i d e r e d March 7, 1989, 
i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r w h i c h i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f r o m 35 p e r c e n t (112 
d e g rees) t o 50 p e r c e n t (160 degrees) i s r e v e r s e d . The F e b r u a r y 19, 1988 D e t e r m i 
n a t i o n Order award o f 35 p e r c e n t (112 degrees) unscheduled permanent d i s a b i l i t y 
i s r e i n s t a t e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JACLENE I . JOHNSON, Claimant 

WCB Case No. 88-19221 
ORDER ON RECONSIDERATION 

Robert E. Nelson, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Board's Order on Review 
i s s u e d J u l y 25, 1990. I n t h a t o r d e r , we a f f i r m e d Referee B e n n e t t ' s o r d e r t h a t : 
(1) d e c l i n e d t o award a d d i t i o n a l temporary t o t a l d i s a b i l i t y c o mpensation; and 
(2) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s 
f a i l u r e t o pay t h a t compensation. On r e c o n s i d e r a t i o n , c l a i m a n t contends t h a t 
o u r r u l i n g i s i n c o n s i s t e n t w i t h our d e c i s i o n i n Diane R. Douglas, 42 Van N a t t a 
1541 ( 1 9 9 0 ) . We d i s a g r e e . 

The i s s u e i n b o t h Douglas and t h e p r e s e n t case was whether t h e i n s u r e r 
p r o p e r l y s t o p p e d p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y and began p a y i n g t e m p o r a r y 
p a r t i a l d i s a b i l i t y f o l l o w i n g a r e f u s a l o f an o f f e r o f m o d i f i e d work. I n t h e 
p r e s e n t case, we c o n c l u d e d t h a t t h e i n s u r e r had p r o p e r l y t e r m i n a t e d t e m p o r a r y 
t o t a l d i s a b i l i t y . We reached t h e o p p o s i t e u l t i m a t e c o n c l u s i o n i n Douglas. 

F a c t u a l l y , t h e cases a re s i m i l a r . Both c l a i m a n t s were i n j u r e d w h i l e 
w o r k i n g f u l l d a y t i m e s h i f t s as nurses f o r t h e same employer, and b o t h r e f u s e d 
w r i t t e n o f f e r s o f m o d i f i e d employment on a f o u r - h o u r n i g h t s h i f t . However, i n 
Douglas t h e o f f e r d i d n o t i n c l u d e t h e s t a r t - u p d a t e , whereas i n t h e p r e s e n t case 
c l a i m a n t r e c e i v e d a w r i t t e n o f f e r s t a t i n g t h e b e g i n n i n g t i m e , d a t e and p l a c e o f 
m o d i f i e d employment. 

T h i s f a c t u a l d i s t i n c t i o n i s t h e b a s i s f o r our d i f f e r e n t r u l i n g s . I n 
t h e p r e s e n t case, t h e i n s u r e r c o m p l i e d w i t h t h e p r o c e d u r a l r e q u i r e m e n t t h a t t h e 
w r i t t e n j o b o f f e r i n c l u d e t h e s t a r t - u p d a t e o f t h e m o d i f i e d j o b . See OAR 436-
6 0 - 0 3 0 ( 5 ) ( c ) . A c c o r d i n g l y , i t was necessary t o address whether t h e f o u r - h o u r 
n i g h t s h i f t was a bona f i d e o f f e r o f employment w i t h i n t h e meaning o f t h e r u l e . 
L i k e t h e R e f e r e e , we r e j e c t e d c l a i m a n t ' s c o n t e n t i o n t h a t t h e j o b was n o t cov e r e d 
by t h e r u l e because i t was a make-work j o b w i t h i n a p p r o p r i a t e h o u r s . 

I n Douglas, on t h e o t h e r hand, t h e i n s u r e r had n o t c o m p l i e d w i t h t h e 
r e q u i r e m e n t t h a t t h e o f f e r i n c l u d e t h e s t a r t - u p d a t e o f t h e j o b . On t h a t b a s i s , 
a l o n e , we c o n c l u d e d t h a t t h e i n s u r e r had i m p r o p e r l y t e r m i n a t e d b e n e f i t s . We d i d 
n o t address w h e t h e r t h e f o u r - h o u r n i g h t s h i f t was a bona f i d e o f f e r o f employ
ment . 

On r e c o n s i d e r a t i o n , we c o n t i n u e t o h o l d t h a t t h e f a c t u a l d i f f e r e n c e 
between t h e s e two cases mandate o p p o s i t e u l t i m a t e c o n c l u s i o n s . 

A c c o r d i n g l y , our p r i o r o r d e r i s abated and w i t h d r a w n . On r e c o n s i d e r a 
t i o n , t h e Board adheres t o and r e p u b l i s h e s i t s former o r d e r , e f f e c t i v e t h i s 
d a t e . 

I T I S SO ORDERED. 

Board Member C r i d e r , d i s s e n t i n g . 

As a p r e l i m i n a r y m a t t e r , I not e t h a t t h e p a n e l ' s i n i t i a l o r d e r on r e 
v i e w i n a d v e r t e n t l y i s s u e d w i t h o u t my d i s s e n t i n g o p i n i o n . T h e r e f o r e , I p u b l i s h 
t h i s d i s s e n t i n g o p i n i o n on c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n . 

C l a i m a n t was employed as a nurse's a i d e a t t h e employer's n u r s i n g home 
when she was compensably i n j u r e d . She worked t h e day s h i f t , commencing a t 6:30 
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a.m. and c o n c l u d i n g a t 3:00 p.m. At t h e t i m e o f i n j u r y , she was p a i d $5 p e r 
hour o r $200 e v e r y two weeks. 

1803 

Her employer c a l l e d her back t o work on a l i g h t d u t y b a s i s d o i n g work 
s i m i l a r t o h e r own. She r e t u r n e d . However, a f t e r w o r k i n g one day, she was t o l d 
n o t t o r e t u r n . T h e r e a f t e r , t h e employer p r e p a r e d a j o b d e s c r i p t i o n c a l l i n g f o r 
he r t o work f o u r hours a day d o i n g l i g h t c l e r i c a l work. The j o b was t o l a s t 
t h r e e weeks. C l a i m a n t ' s p h y s i c i a n i n d i c a t e d t h a t t h e j o b was w i t h i n h er p h y s i 
c a l c a p a c i t i e s . By l e t t e r d a t e d September 28, 1988, t h e employer o f f e r e d 
c l a i m a n t a j o b d o i n g t h i s a p p r o v e d . l i g h t c l e r i c a l work commencing Oc t o b e r 3, 
1988. C l a i m a n t was d i r e c t e d t o r e p o r t each day, Monday t h r o u g h F r i d a y , a t 10:00 
p.m. She was t o work u n t i l 2:00 a.m. She would be p a i d $3.35 p e r hour. 

C l a i m a n t d e c l i n e d t o work because she was u n a b l e t o f i n d anyone who 
c o u l d c a r e f o r her c h i l d r e n a t t h e s p e c i f i e d t i m e . 

The i n s u r e r t h e n reduced c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensation 
under t h e a u t h o r i t y o f OAR 436-60-030(5). 

ORS 656.325(5) p r o v i d e s f o r r e d u c t i o n o f a w o r k e r ' s t e m p o r a r y d i s a b i l 
i t y b e n e f i t s when a worker r e f u s e s employment: 

" N o t w i t h s t a n d i n g ORS 656.268, an i n s u r e r o r s e l f - i n s u r e d employer 
s h a l l cease making payments p u r s u a n t t o ORS 656.210, a n d . s h a l l commence 
making payment o f such amounts as are due p u r s u a n t to.ORS 656.212 when 
an i n j u r e d worker r e f u s e s wage e a r n i n g employment p r i o r t o c l a i m 
d e t e r m i n a t i o n and t h e worker's a t t e n d i n g p h y s i c i a n , a f t e r b e i n g n o t i 
f i e d by t h e employer o f t h e s p e c i f i c d u t i e s t o be p e r f o r m e d by t h e i n 
j u r e d w o r k e r , agrees t h a t t h e i n j u r e d worker i s c a p a b l e o f p e r f o r m i n g 
t h e employment o f f e r e d . " 

The D i r e c t o r o f t h e Department o f I n s u r a n c e and Finance has adopted 
r u l e s i m p l e m e n t i n g t h i s s t a t u t e . The r u l e s r e q u i r e t h a t t h e p h y s i c i a n have 
approved t h e j o b as w i t h i n t h e worker's c a p a c i t i e s and t h a t t h e w o r k e r be g i v e n 
a c l e a r w r i t t e n j o b o f f e r . The r u l e s do n o t e x p r e s s l y r e q u i r e t h a t t h e o f f e r be 
bona f i d e o r r e a s o n a b l e . However, I submit t h a t t h e r u l e does not- s e r v e t h e 
s t a t u t o r y purpose u n l e s s i t i s read t o i n c l u d e an i m p l i c i t r e q u i r e m e n t t h a t t h e 
o f f e r be bona f i d e and r e a s o n a b l e . Indeed, t h e i n s u r e r concedes, i n h i s b r i e f , 
t h a t a good f a i t h r e q u i r e m e n t i s p r o p e r l y read i n t o t h e r u l e . 

The purpose o f ORS 656.325(5) i s t o encourage employers t o p r o v i d e 
work f o r i n j u r e d w o r k e r s who are n o t y e t a b l e t o p e r f o r m t h e i r customary work 
and t o p r e c l u d e w o r k e r s , who are p h y s i c a l l y a b l e t o do m o d i f i e d work, f r o m con
t i n u i n g t o draw f u l l b e n e f i t s when r e m u n e r a t i v e work i s a v a i l a b l e t o them. I 
s u b m i t , however, t h a t i t was n o t i n t e n d e d t o a u t h o r i z e an i n s u r e r t o a v o i d pay
i n g b e n e f i t s t o w o r k e r s who are o f f e r e d work w h i c h , w h i l e w i t h i n t h e w o r k e r ' s 
c a p a c i t i e s , i t would be unreasonable t o expect t h e worker t o a c c e p t . Thus, I 
wo u l d r e a d t h e r u l e t o p e r m i t r e d u c t i o n o f temporary d i s a b i l i t y b e n e f i t s o n l y i f 
a w o r k e r r e f u s e s a bona f i d e o f f e r o f re a s o n a b l e employment. 

The o f f e r i n t h i s case was n o t r e a s o n a b l e . I t c a l l e d f o r c l a i m a n t t o 
work a p a r t t i m e , minimum wage j o b , on a schedule w h i c h n o t o n l y was n o t her own 
p r e - i n j u r y s c h e d u l e and was n o t a schedule worked by r e g u l a r c l e r i c a l employees 
b u t a l s o was i n t h e m i d d l e o f t h e n i g h t . 

The p a n e l c o r r e c t l y observes t h a t t h e employer s a t i s f i e d t h e exp r e s s 
r e q u i r e m e n t s o f t h e r u l e . However, inasmuch as t h e j o b appears t o have been de
s i g n e d so t h a t i s was c e r t a i n t o be r e j e c t e d , and inasmuch as t h e o f f e r was n o t 
r e a s o n a b l e I would h o l d t h a t t h e worker has n o t r e f u s e d a bona f i d e o f f e r o f 
wage e a r n i n g employment, and t h a t t h e worker i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
c o m pensation w i t h o u t r e d u c t i o n . 



1804 C i t e as 42 Van N a t t a 1804 (1990) August 20, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
MIKE J . MOODY, Claimant 
WCB Case No. 88-18100 

ORDER ON REVIEW 
Dean H e i l i n g , C l a i m a n t A t t o r n e y 

Employers' Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee D a v i s ' o r d e r 
w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s temporomandibular j o i n t d y s 
f u n c t i o n (TMJ) c o n d i t i o n ; and (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n , b u t o n l y t o t h e e x t e n t t h a t t h e d e n i a l i n c l u d e s muscular p a i n i n t h e 
c e r v i c a l a r e a . Because t h e Referee found t h e TMJ and c e r v i c a l c o n d i t i o n s t o be 
compensable and n o t m e d i c a l l y s t a t i o n a r y , he s e t a s i d e a D e t e r m i n a t i o n Order as 
p r e m a t u r e . C o n s e q u e n t l y , t h e Referee d i d n o t d e t e r m i n e t h e i s s u e s o f t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , and t h e e x t e n t o f permanent d i s 
a b i l i t y , s c h e d u l e d and unscheduled. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , 
p r e m a t u r e c l o s u r e and, a l t e r n a t i v e l y , a g g r a v a t i o n and e x t e n t o f permanent d i s 
a b i l i t y , s c h e d u l e d and unscheduled. 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact as our own, w i t h t h e f o l 
l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s temporomandibular j o i n t d y s f u n c t i o n (TMJ) and c e r v i c a l c o n d i 
t i o n s a r e n o t m a t e r i a l l y r e l a t e d t o h i s compensable 1985 l e f t knee and f o o t 
i n j u r y . 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n has s y m p t o m a t i c a l l y e x a c e r b a t e d s i n c e 
t h e l a s t arrangement o f compensation. 

C l a i m a n t ' s e x a c e r b a t e d p s y c h o l o g i c a l c o n d i t i o n has n o t r e s u l t e d i n a 
d i m i n i s h e d e a r n i n g c a p a c i t y beyond t h a t e s t a b l i s h e d a t t h e t i m e o f t h e l a s t 
arrangement o f compensation. H i s symptomatic e x a c e r b a t i o n d i d n o t r e s u l t i n 14 
o r more days o f t o t a l d i s a b i l i t y . 

C l a i m a n t , 35 y e a r s o f age a t h e a r i n g , has a GED. He has c o m p l e t e d s i x 
terms o f c o l l e g e e d u c a t i o n , b u t has no documentation d e m o n s t r a t i n g competence i n 
any s p e c i f i c v o c a t i o n a l p u r s u i t . C l a i m a n t ' s p a s t o c c u p a t i o n s i n c l u d e l a b o r e r , 
w e l d e r , a p a r t m e n t maintenance worker, d i s h washer and t e l e p h o n e r e p a i r e r . H i s 
h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) d u r i n g t h e t e n y e a r s p r e c e d i n g t h e 
d a t e o f i n j u r y i s a 5, f o r w e l d i n g . 

C l a i m a n t has n o t r e t u r n e d t o work s i n c e t h e 1985 compensable i n j u r y . No 
o f f e r o f employment has been made. He i s capable o f l i f t i n g 11 t o 20 pounds 
o c c a s i o n a l l y and p e r f o r m i n g l i g h t work. Claimant s u f f e r s d i s a b l i n g p a i n r e s u l t 
i n g f r o m h i s compensable i n j u r y , and he s u f f e r s some permanent l o s s o f e a r n i n g 
c a p a c i t y and some permanent l o s s o f use o r f u n c t i o n o f h i s l e f t l e g (knee) and 
f o o t r e s u l t i n g f r o m h i s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t met h i s burden o f p r o v i n g t h a t h i s com
p e n s a b l e 1985 i n j u r y was a m a t e r i a l cause o f h i s TMJ and c e r v i c a l c o n d i t i o n s . 
We d i s a g r e e . 
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I t . i s w e l l s e t t l e d t h a t a c a r r i e r i s l i a b l e f o r t h e n a t u r a l consequences 
f l o w i n g f r o m a compensable i n j u r y . W i l l i a m s v. Gates McDonald & Co., 300 Or 
278, 281 ( 1 9 8 5 ) ; P a t t i t u c c i v. Boise Cascade Corp., 8 Or App 503, 507-8 
( 1 9 7 2 ) . T h e r e f o r e , t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t TMJ 
and c e r v i c a l c o n d i t i o n s , c l a i m a n t has t h e burden o f p r o v i n g t h a t h i s 1985 com
p e n s a b l e i n j u r y i s a m a t e r i a l cause o f t h o s e c o n d i t i o n s . See H a r r i s v. 
A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-57 (1 9 8 3 ) . " M a t e r i a l c o n t r i b u t i n g cause" 
means a s u b s t a n t i a l cause, b u t n o t n e c e s s a r i l y t h e s o l e cause o r even t h e most 
s i g n i f i c a n t cause. See Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 
87 Or App 694, 698 ( 1 9 8 7 ) ; Lobato v. SAIF, 75 Or App 488, 492 ( 1 9 8 5 ) . C l a i m a n t 
has f a i l e d t o meet t h i s burden w i t h r e s p e c t t o b o t h c o n d i t i o n s . 

C o m p e n s a b i l i t y o f C e r v i c a l C o n d i t i o n 

C l a i m a n t ' s low back c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s 1985 compensable 
i n j u r y . The R eferee s e p a r a t e d c l a i m a n t ' s c e r v i c a l c o n d i t i o n i n t o two p a r t s : 
d e g e n e r a t i v e changes and muscular p a i n . Based on Dr. Grossenbacher's indepen
d e n t m e d i c a l r e p o r t , t h e Referee found t h a t t h e d e g e n e r a t i v e changes i n 
c l a i m a n t ' s c e r v i c a l area were n o t c a u s a l l y r e l a t e d t o h i s compensable i n j u r y , 
b u t t h e m u s c u l a r p a i n i n t h e c e r v i c a l area was m a t e r i a l l y caused by h i s compens
a b l e i n j u r y . We d i s a g r e e i n p a r t w i t h t h e Referee and f i n d t h a t c l a i m a n t ' s 1985 
compensable i n j u r y i s n o t a m a t e r i a l cause o f e i t h e r t h e d e g e n e r a t i v e changes o r 
t h e c e r v i c a l m uscular p a i n . 

The m e d i c a l r e c o r d e s t a b l i s h e s t h a t t h r e e p h y s i c i a n s r e n d e r e d o p i n i o n s r e 
g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s combined c e r v i c a l c o n d i t i o n : Dr. B l a c k , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n ; Dr. Grossenbacher, M.D.; and Dr. K u l l e r , M.D. 
Each o f t h e s e p h y s i c i a n s r e n d e r e d somewhat c o n f l i c t i n g o p i n i o n s r e g a r d i n g t h e 
c a u s a t i o n o f c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . N e i t h e r o f t h e t h r e e p h y s i 
c i a n s made a s i g n i f i c a n t d i s t i n c t i o n between c l a i m a n t ' s d e g e n e r a t i v e changes and 
t h e m u s c u l a r p a i n i n c l a i m a n t ' s c e r v i c a l area. 

I n c o n f l i c t s o f m e d i c a l o p i n i o n , t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n i s 
g e n e r a l l y g i v e n g r e a t e r w e i g h t , u n l e s s t h e r e a r e p e r s u a s i v e reasons t o do o t h e r 
w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van 
N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 
Van N a t t a 423 ( 1 9 8 6 ) . We f i n d no p e r s u a s i v e reason n o t t o g i v e d e f e r e n c e t o 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B l a c k . 

B l a c k t r e a t e d c l a i m a n t from t h e d a t e o f t h e i n i t i a l 1985 compensable i n 
j u r y t h r o u g h January 1989 and r e p o r t e d t h a t c l a i m a n t d i d n o t c o m p l a i n o f c e r v i 
c a l p a i n u n t i l 1987, some two years a f t e r t h e i n i t i a l compensable i n j u r y . A f t e r 
c o n s i d e r i n g t h e d e l a y i n r e p o r t i n g t h e c e r v i c a l c o m p l a i n t s and c l a i m a n t ' s medi
c a l h i s t o r y , B l a c k o p i n e d t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was n o t r e l a t e d t o 
h i s compensable i n j u r y . (Ex. 9 ) . 

I n O ctober 1988, Dr. K u l l e r performed a t h o r o u g h i n d e p e n d e n t m e d i c a l exam
i n a t i o n . K u l l e r n o t e d a h i s t o r y , as r e p o r t e d by c l a i m a n t ; o f c e r v i c a l p a i n 
stemming f r o m 1983, two y e a r s b e f o r e h i s compensable i n j u r y . (Ex. 2 6 ) . K u l l e r 
a l s o n o t e d t h a t c e r v i c a l x - r a y s t a k e n i n b o t h 1983 and 1987 were n o r m a l . As a 
r e s u l t o f t h e s e o b s e r v a t i o n s , K u l l e r o p i n e d t h a t c l a i m a n t ' s c u r r e n t c e r v i c a l 
c o n d i t i o n p r e d a t e d h i s o c c u p a t i o n a l i n j u r y , and was t h e r e f o r e n o t c a u s a l l y r e 
l a t e d t o h i s compensable i n j u r y . 

We n o t e t h a t Dr. B l a c k ' s m e d i c a l r e p o r t s d i d n o t i n d i c a t e t h a t c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n p r e d a t e d h i s compensable i n j u r y . However, B l a c k s t i l l con
c l u d e d t h a t c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n was n o t r e l a t e d t o h i s com
p e n s a b l e i n j u r y . 
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Dr. Grossenbacher saw c l a i m a n t o n l y once, when he p e r f o r m e d h i s i n d e p e n 
dent m e d i c a l e x a m i n a t i o n i n August 1988. A f t e r n o t i n g t h a t c l a i m a n t e x h i b i t e d a 
f u l l r a nge o f m o t i o n o f t h e c e r v i c a l s p i n e , and s t a t i n g t h a t c l a i m a n t had p e r 
s i s t e n t s u b j e c t i v e c o m p l a i n t s , Grossenbacher o p i n e d t h a t c l a i m a n t s u f f e r e d m i n i 
mal permanent d i s a b i l i t y . He went on t o r e p o r t t h a t c l a i m a n t ' s c e r v i c a l s p i n e 
c o m p l a i n t s " a r e p r o b a b l y i n d i r e c t l y r e l a t e d t o h i s lower back a r e a . That i s , 
t h e v e r t e b r a l column u s u a l l y works i n a symphonic cascade." Grossenbacher con
t i n u e d by s t a t i n g t h a t c l a i m a n t was " p r o b a b l y d e m o n s t r a t i n g a m i l d amount o f 
t h o r a c i c o u t l e t syndrome . . ," and t h e n concluded t h a t c l a i m a n t ' s c e r v i c a l com
p l a i n t s w o u l d n o t c o n t r i b u t e t o h i s permanent d i s a b i l i t y . F i n a l l y , 
Grossenbacher o p i n e d t h a t c l a i m a n t ' s "permanent p a r t i a l d i s a b i l i t y o f m i l d i s 
d i r e c t l y r e l a t e d t o h i s l o w e r back." (Ex. 11-3). 

Grossenbacher d i d n o t s p e c i f i c a l l y say whether o r n o t c l a i m a n t ' s c u r r e n t 
c e r v i c a l c o n d i t i o n was c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . T h e r e f o r e , 
we do n o t r e a d Grossenbacher's r e p o r t as s u p p o r t i v e o f t h e p r o p o s i t i o n t h a t 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . 
The t h e o r y t h a t t h e v e r t e b r a e u s u a l l y works i n a "symphonic cascade," upon w h i c h 
t h e R e f e r e e r e l i e d , does n o t i t s e l f e s t a b l i s h a c a u s a l r e l a t i o n s h i p between 
c l a i m a n t ' s compensable i n j u r y , which c o n s e q u e n t i a l l y r e s u l t e d i n a compensable 
low back c o n d i t i o n , and c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . Because we f i n d 
Grossenbacher's o p i n i o n t o be i n c o m p l e t e , we do not f i n d h i s o p i n i o n t o be p e r 
s u a s i v e . Somers v. SAIF, 77 Or App 259, 262 (1 9 8 6 ) ; See Hammons v. P e r i n i 
Corp., 43 Or App 299, 302 (1 9 7 9 ) . 

A f t e r o u r r e v i e w o f t h e s e t h r e e m e d i c a l r e p o r t s , we f i n d t h e more w e l l -
r easoned, c o m p l e t e r e p o r t s o f Dr. B l a c k and Dr. K u l l e r t o be p e r s u a s i v e . Thus, 
t h e p reponderance o f t h e m e d i c a l evidence e s t a b l i s h e s t h a t c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n i s n o t c a u s a l l y r e l a t e d t o h i s compensable i n j u r y . 

T h e r e f o r e , we f i n d t h a t c l a i m a n t has f a i l e d t o meet h i s burden o f p r o v i n g 
t h a t h i s compensable i n j u r y was a m a t e r i a l cause o f h i s c u r r e n t c e r v i c a l 
c o n d i t i o n . 

C o m p e n s a b i l i t y o f TMJ D y s f u n c t i o n C o n d i t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s TMJ d y s f u n c t i o n c o n d i t i o n was m a t e r i a l l y 
caused by h i s compensable i n j u r y . We d i s a g r e e . 

C l a i m a n t ' s compensable February 1985 i n j u r y i n v o l v e d h i s l e f t knee and 
f o o t . As a r e s u l t o f t h a t i n j u r y , c l a i m a n t a l s o s u f f e r e d a compensable low back 
c o n d i t i o n and an e x a c e r b a t e d p s y c h o l o g i c a l c o n d i t i o n . C l a i m a n t now conten d s 
t h a t h i s c u r r e n t TMJ d y s f u n c t i o n c o n d i t i o n i s a compensable consequence o f h i s 
1985 compensable i n j u r y . We d i s a g r e e . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t ' s f i r s t com
p l a i n t s o f TMJ d y s f u n c t i o n d i d n o t appear i n t h e m e d i c a l r e c o r d s u n t i l sometime 
i n mid-1988, a p p r o x i m a t e l y t h r e e y e a r s a f t e r h i s compensable i n j u r y . 

T h e r e f o r e , g i v e n t h e l e n g t h o f t i m e between c l a i m a n t ' s compensable i n j u r y 
and t h e o n s e t o f h i s c u r r e n t TMJ c o n d i t i o n , we f i n d t h a t t h e c a u s a t i o n o f 
c l a i m a n t ' s TMJ c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot de
c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 Or 420, 
424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Two d e n t i s t s address t h e i s s u e o f c l a i m a n t ' s TMJ d y s f u n c t i o n : Dr. Garey, 
D.M.D., and Dr. S h i r t c l i f f , D.M.D., n e i t h e r o f wh i c h a r e c l a i m a n t ' s t r e a t i n g , 
p h y s i c i a n . 
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Dr. Garey p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n i n August 1988. As 
p a r t o f t h a t exam, Garey e v a l u a t e d c l a i m a n t ' s p r e v i o u s m e d i c a l r e c o r d s . A f t e r 
f i n d i n g t h a t c l a i m a n t d i d have a r i g h t TMJ i n t e r n a l derangement, n o t i n g t h e 
p o s s i b l e causes o f TMJ d y s f u n c t i o n , and c o n s i d e r i n g t h e t y p e o f compensable 
i n j u r y c l a i m a n t o r i g i n a l l y s u f f e r e d , Garey concluded t h a t t h e TMJ d y s f u n c t i o n 
c o n d i t i o n was n o t r e l a t e d t o o r caused by c l a i m a n t ' s 1985 compensable i n j u r y . 
(Ex. 1 2 ) . We f i n d Garey's w e l l - r e a s o n e d and t h o r o u g h o p i n i o n t o be p e r s u a s i v e . 
Somers v. SAIF, supra. 

Dr. S h i r t c l i f f , on t h e o t h e r hand, concluded t h a t c l a i m a n t ' s TMJ d y s f u n c 
t i o n c o n d i t i o n was r e l a t e d t o h i s compensable i n j u r y . (Ex. 1-1). I n making h i s 
d e t e r m i n a t i o n , S h i r t c l i f f r e l i e d h e a v i l y upon t h e o p i n i o n o f Dr. Grossenbacher. 
A f t e r a g r e e i n g w i t h Grossenbacher's "symphonic cascade" t h e o r y , S h i r t c l i f f 
s t a t e d t h a t " [ t h a t t h e o r y ] i s p r e c i s e l y why [ h e ] a t t r i b u t e s [ c l a i m a n t ' s ] neck 
and TMJ problems t o [ c l a i m a n t ' s ] o r i g i n a l i n j u r y . " (Ex. 1-1). F u r t h e r , a f t e r 
n o t i n g t h a t c l e n c h i n g o f t h e t e e t h can cause TMJ d y s f u n c t i o n , S h i r t c l i f f con
c l u d e d t h a t t e e t h c l e n c h i n g was most l i k e l y what caused c l a i m a n t ' s TMJ c o n d i 
t i o n . 

We have n o t e d , i n our d i s c u s s i o n on t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r 
r e n t c e r v i c a l c o n d i t i o n , t h a t we do n o t f i n d t h e o p i n i o n o f Dr. Grossenbacher t o 
be p e r s u a s i v e . For t h o s e same reasons, we do n o t f i n d Grossenbacher's o p i n i o n , 
nor S h i r t c l i f f ' s o p i n i o n , t o be p e r s u a s i v e r e g a r d i n g c l a i m a n t ' s TMJ d y s f u n c t i o n 
c o n d i t i o n . See Somers v. SAIF, supra. 

Based on t h e w e l l - r e a s o n e d o p i n i o n o f Dr. Garey, we c o n c l u d e t h a t c l a i m 
a n t ' s c u r r e n t TMJ d y s f u n c t i o n c o n d i t i o n was n o t a compensable consequence o f 
c l a i m a n t ' s compensable 1985 i n j u r y . 

P remature C l o s u r e 

A f t e r f i n d i n g b o t h c l a i m a n t ' s TMJ and c e r v i c a l c o n d i t i o n s compensable and 
t h e c o n d i t i o n s n o t m e d i c a l l y s t a t i o n a r y , t h e Referee s e t a s i d e t h e October 19, 
1988 D e t e r m i n a t i o n Order as premature. However, because we have u p h e l d t h e i n 
s u r e r ' s d e n i a l s , we c o n c l u d e t h a t t h e D e t e r m i n a t i o n Order was n o t p r e m a t u r e l y 
i s s u e d because t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s compensable c o n d i t i o n s 
were m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e D e t e r m i n a t i o n Order. T h e r e f o r e , 
t h e O c t o b e r 19, 1988 D e t e r m i n a t i o n Order s h a l l be r e i n s t a t e d . 

A g g r a v a t i o n 

Because o f t h e premature c l o s u r e f i n d i n g , t h e R eferee d e t e r m i n e d t h a t t h e 
a g g r a v a t i o n i s s u e was moot. Since we have found o t h e r w i s e , we now a n a l y z e 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show a w o r s e n i n g o f h i s com
p e n s a b l e c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation. S m i t h v. SAIF, 
302 Or 396 ( 1 9 8 6 ) . "Worsening" w i t h i n t h i s c o n t e x t means i n c r e a s e d symptoms, o r 
a worsened u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h m e n t o f e a r n i n g capac
i t y . I d . I f t h e l a s t arrangement o f compensation a n t i c i p a t e d f u t u r e e xacerba
t i o n s accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t must a l s o p r o v e : 
(1) t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r degree t h a n 
was a n t i c i p a t e d ; o r (2) t h a t h i s e x a c e r b a t i o n r e s u l t e d i n 14 c o n s e c u t i v e days o f 
t o t a l d i s a b i l i t y o r i n - p a t i e n t h o s p i t a l i z a t i o n . Gwvnn v. SAIF, 304 Or 345, 352-
53 ( 1 9 8 7 ) , on rem 91 Or App 84 ( 1 9 8 8 ) ; Edward D. Lucas, 41 Van N a t t a 2272 
( 1 9 8 9 ) . 

The l a s t award o f compensation was t h e October 19, 1988 D e t e r m i n a t i o n 
Order, w h i c h awarded c l a i m a n t an a d d i t i o n a l 8 p e r c e n t u n s cheduled permanent 
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d i s a b i l i t y , f o r a t o t a l o f 13 p e r c e n t unscheduled permanent d i s a b i l i t y and 5 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f h i s 
l e f t l e g ( k n e e ) . 

The f o c u s o f t h i s a g g r a v a t i o n c l a i m i s a w o r s e n i n g o f c l a i m a n t ' s compens
a b l e p s y c h o l o g i c a l c o n d i t i o n . The f i r s t i s s u e , t h e n , i s whether c l a i m a n t has 
e s t a b l i s h e d t h a t he has s u f f e r e d e i t h e r a p a t h o l o g i c a l o r symptomatic w o r s e n i n g 
o f h i s p s y c h o l o g i c a l c o n d i t i o n s i n c e t h e l a s t award o f compensation. 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t c o m p l a i n e d c o n t i n u 
o u s l y o f p s y c h o l o g i c a l symptoms such as d e p r e s s i o n , a n x i e t y , s u i c i d a l t e n d e n c i e s 
and p a r a n o i a , and t h e t r e a t i n g and e v a l u a t i n g p s y c h o l o g i s t s and p s y c h i a t r i s t s 
c o n s i s t e n t l y d i a g n o s e d d e p r e s s i o n , m i l d s u i c i d a l i d e a t i o n , p a r a n o i a , a n x i o u s n e s s 
and p a s s i v e - d e p e n d e n t p s y c h o s i s . Both t h e symptoms and diagnoses were made 
p r i o r t o t h e compensable i n j u r y and t h e l a s t arrangement o f compensation, and a t 
t h e t i m e o f t h e a g g r a v a t i o n c l a i m . T h e r e f o r e , based on symptoms and d i a g n o s e s , 
b o t h b e f o r e and a f t e r t h e a l l e g e d a g g r a v a t i o n , i t does n o t appear t h a t c l a i m 
a n t ' s p s y c h o l o g i c a l c o n d i t i o n has p a t h o l o g i c a l l y worsened. 

We p r o c e e d t o t h e i s s u e o f whether c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n has 
worsened s y m p t o m a t i c a l l y . A symptomatic e x a c e r b a t i o n i s s u f f i c i e n t i f i t r e 
s u l t s i n d i m i n i s h e d e a r n i n g c a p a c i t y and i s n o t a n t i c i p a t e d by t h e l a s t award o f 
compensation. See M a r g a r e t Boatenq, 42 Van N a t t a 1552 ( 1 9 9 0 ) . 

The Board g e n e r a l l y d e f e r s t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n absent 
p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, s u p r a ; Nancy E. Cudaback, 
su p r a . We f i n d no reason n o t t o d e f e r t o c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , 
Dr. E c k s t e i n . 

E c k s t e i n ' s November 22, 1988 r e p o r t i n d i c a t e s t h a t c l a i m a n t ' s p s y c h o l o g i 
c a l c o n d i t i o n i s no l o n g e r m e d i c a l l y s t a t i o n a r y and h i s d e p r e s s i o n and p a r a n o i a 
have "markedly i n c r e a s e d . " (Ex. 29C-1). E c k s t e i n o p i n e d t h a t t h e r e was no way 
c l a i m a n t c o u l d work due t o h i s "worsening o f symptomology." I d . 

T h e r e f o r e , based on E c k s t e i n ' s o p i n i o n , we c o n c l u d e t h a t c l a i m a n t has 
e s t a b l i s h e d t h a t h i s p s y c h o l o g i c a l symptoms have e x a c e r b a t e d s i n c e t h e l a s t 
arrangement o f compensation. 

The n e x t i s s u e i s whether c l a i m a n t ' s symptomatic e x a c e r b a t i o n r e s u l t e d i n 
d i m i n i s h e d e a r n i n g c a p a c i t y below t h e l e v e l f i x e d a t t h e t i m e o f t h e l a s t award 
o f compensation and whether t h a t p r i o r award a n t i c i p a t e d waxing and waning symp
toms. Edward Lucas, supra. 

We f i n d t h a t t h e l a s t arrangement o f compensation a n t i c i p a t e d f u t u r e wax
i n g and waning o f symptoms. Evidence s u p p o r t i n g a f i n d i n g t h a t w a x i n g and wan
i n g symptoms were a n t i c i p a t e d by t h e l a s t arrangement o f compensation i n c l u d e s 
documented h i s t o r y o f ^ r e p e a t e d e x a c e r b a t i o n s o f b o t h c l a i m a n t ' s back problems 
and h i s p s y c h o l o g i c a l c o n d i t i o n . See Lance O. G l o v e r , 42 Van N a t t a 256 ( 1 9 9 0 ) . 

S i n c e t h e October 1985 D e t e r m i n a t i o n Order, c l a i m a n t has e x p e r i e n c e d many 
e p i s o d e s o f i n c r e a s e d back p a i n , w h i c h , i n t u r n , caused i n c r e a s e d p s y c h o l o g i c a l 
p r o blems. These e p i s o d e s i n c l u d e r e t u r n v i s i t s t o p h y s i c i a n s i n J u l y , September 
and December 1986; J a n u a r y , June, September and October 1987; and, J a n u a r y and 
March 1988. F u r t h e r , we n o t e t h a t on s e v e r a l o c c a s i o n s between November 1985 
and October 1988, c l a i m a n t was r e l e a s e d t o r e t u r n t o some k i n d o f work. See 
E x h i b i t s O-A, O-B, O-C, 1, 10, 11 and 17A. 

I n l a t e August 1988, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , Dr. E c k s t e i n , 
o p i n e d t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n was m e d i c a l l y s t a t i o n a r y , b u t r e 
p o r t e d t h a t she wished t o c o n t i n u e p s y c h o t h e r a p y w i t h c l a i m a n t "as I a n t i c i p a t e 
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t h i s w i l l be a s t r e n u o u s t i m e f o r him. I would imagine t e r m i n a t i n g t r e a t m e n t 
b e f o r e t h e new y e a r w i t h a g r a d u a l t a p e r i n g o f f o f s e s s i o n s . " (Ex. 17A-1). We 
r e a d E c k s t e i n ' s o p i n i o n t o mean t h a t she a n t i c i p a t e d c o n t i n u e d p s y c h i a t r i c p r o b 
lems. A l l o t h e r t r e a t i n g p h y s i c i a n s c o n c u r r e d w i t h E c k s t e i n ' s o p i n i o n t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . Consequently, based on a l l t h i s i n f o r m a t i o n , 
c l a i m a n t ' s c l a i m was c l o s e d and t h e October 1988 D e t e r m i n a t i o n Order i s s u e d . 

T h i s m e d i c a l h i s t o r y was a v a i l a b l e t o t h e e v a l u a t o r a t t h e t i m e o f t h e 
l a s t arrangement o f compensation. T h e r e f o r e , we f i n d t h a t t h e l a s t arrangement 
o f compensation a n t i c i p a t e d f u t u r e p e r i o d s o f waxing and waning o f symptoms. 
F i n a l l y , we c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t e x a c e r b a t i o n , t h e November 1988 
f l a r e - u p , i s o f t h e t y p e and d u r a t i o n a n t i c i p a t e d by t h e l a s t arrangement o f 
c o m p e n sation. Consequently, we f i n d t h a t c l a i m a n t has f a i l e d t o show t h a t h i s 
p e r i o d s o f f l a r e - u p a r e i n excess o f t h a t a n t i c i p a t e d by t h e p r i o r award. 

Whether t h e E x a c e r b a t i o n R e s u l t e d i n 14 Days o f T o t a l D i s a b i l i t y / I n p a t i e n t 
H o s p i t a l i z a t i o n 

A l t e r n a t i v e l y , c l a i m a n t may prove an a g g r a v a t i o n by e s t a b l i s h i n g t h a t t h e 
e x a c e r b a t i o n r e s u l t e d i n i n p a t i e n t h o s p i t a l i z a t i o n o r 14 days o f t o t a l d i s a b i l 
i t y . See Gwynn v. SAIF, supra; K u r t K. K r a i , 42 Van N a t t a 129 ( 1 9 9 0 ) . C l a i m a n t 
has had no i n p a t i e n t h o s p i t a l i z a t i o n and he has f a i l e d t o e s t a b l i s h t h a t h i s 
e x a c e r b a t i o n r e s u l t e d i n 14 days o f t o t a l d i s a b i l i t y . 

The o n l y e v i d e n c e i n t h e r e c o r d which addresses c l a i m a n t ' s c o n d i t i o n d u r 
i n g t h e e x a c e r b a t i o n i s t h a t o f Dr. E c k s t e i n ' s November 22, 1988 r e p o r t . (Ex. 
29C-1). 

W h i l e t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a 
t r e a t i n g p h y s i c i a n , i t does not so d e f e r i f t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d , supra. We f i n d p e r s u a s i v e reasons n o t t o d e f e r t o 
E c k s t e i n ' s o p i n i o n c o n c e r n i n g t h e i s s u e o f whether c l a i m a n t was t o t a l l y d i s a b l e d 
as a r e s u l t o f h i s compensable i n j u r y f o r 14 days o r more. 

On November 22, 1988, i n a l e t t e r t o t h e i n s u r e r , E c k s t e i n o p i n e d t h a t 
c l a i m a n t was " p s y c h o l o g i c a l l y n o n s t a t i o n a r y due t o t h i s w o r s e n i n g f r o m t h e t i m e 
he was made m e d i c a l l y s t a t i o n a r y . " F u r t h e r , E c k s t e i n r e q u e s t e d p e r m i s s i o n t o 
reopen c l a i m a n t ' s case " t o p r o v i d e more s t a b i l i z a t i o n " o f h i s c o n d i t i o n . (Ex. 
29C-1). 

The i s s u e here i s whether c l a i m a n t , because o f t h e e x a c e r b a t i o n , i s 
t o t a l l y d i s a b l e d f o r 14 o r more days. We do n o t f i n d t h a t E c k s t e i n ' s o p i n i o n 
answers t h i s q u e s t i o n . 

E c k s t e i n s t a t e s t h a t c l a i m a n t ' s c o n d i t i o n i s n o n s t a t i o n a r y s i n c e t h e t i m e 
h i s c o n d i t i o n was found m e d i c a l l y s t a t i o n a r y . T h i s s t a t e m e n t does n o t s u p p o r t a 
c o n c l u s i o n t h a t c l a i m a n t was t o t a l l y d i s a b l e d . Moreover, we n o t e t h a t E c k s t e i n 
sought t h e r e o p e n i n g t o p r o v i d e "more s t a b i l i z a t i o n . " Such a s t a t e m e n t i s sug
g e s t i v e o f p a r t i a l , as opposed t o t o t a l , d i s a b i l i t y . 

I n c o n c l u s i o n , E c k s t e i n ' s o p i n i o n does n o t e s t a b l i s h t h a t c l a i m a n t was 
t o t a l l y d i s a b l e d because o f t h e a n t i c i p a t e d e x a c e r b a t i o n . F u r t h e r m o r e , we a r e 
unpersuaded t h a t c l a i m a n t was t o t a l l y d i s a b l e d f o r a p e r i o d o f 14 days o r more. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b 
l i s h t h a t h i s a n t i c i p a t e d e x a c e r b a t i o n r e s u l t e d i n 14 o r more days o f t o t a l d i s 
a b i l i t y . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d a compens
a b l e w o r s e n i n g s i n c e t h e l a s t arrangement o f compensation. See M a r g a r e t 
Boateng, s u p r a . 
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. Because we have c o n c l u d e d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compens
a b l e a g g r a v a t i o n , and because we have found t h a t h i s c l a i m was p r o p e r l y c l o s e d 
by t h e October 19, 1988 D e t e r m i n a t i o n Order, we f i n d i t w i t h i n o u r j u r i s d i c t i o n 
t o r a t e t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , b o t h s c h e d u l e d and un
s c h e d u l e d . We do so now. 

E x t e n t o f Permanent D i s a b i l i t y 

Because c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on August 30, 1988, 
and because h i s c l a i m f o r t h a t c o n d i t i o n was c l o s e d by D e t e r m i n a t i o n Order on 
October 19, 1988, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 
436-35-001 e t s e a ) , as amended by temporary r u l e s e f f e c t i v e August 19, 1988, 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t i e s . Former OAR 435-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

An O ctober 28, 1985 D e t e r m i n a t i o n Order awarded c l a i m a n t 5 p e r c e n t sched
u l e d d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f h i s l e f t l e g ( k n e e ) . The 
O ctober 19, 1988 D e t e r m i n a t i o n Order d i d n o t i n c r e a s e t h a t award. 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we f i n d no e v i d e n c e t o e s t a b l i s h 
t h a t c l a i m a n t s u f f e r s scheduled permanent d i s a b i l i t y i n excess o f h i s p r i o r 
award o f 5 p e r c e n t . T h e r e f o r e , we a f f i r m t h e October 25, 1988 D e t e r m i n a t i o n 
Order t h a t d i d n o t award a d d i t i o n a l scheduled permanent d i s a b i l i t y f o r a l o s s o f 
use o r f u n c t i o n o f h i s l e f t l e g ( k n e e ) . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

C l a i m a n t ' s compensable c l a i m i n c l u d e s , as a compensable consequence, b o t h 
a low back c o n d i t i o n and a p s y c h o l o g i c a l component. We p r o c e e d w i t h o u r d e t e r 
m i n a t i o n . 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 35 i s 0. Former OAR 436-35-
2 9 0 ( 3 ) . He h o l d s a GED. T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r h i s f o r m a l educa
t i o n i s 0. Former OAR 436-35-300(3). His h i g h e s t SVP d u r i n g t h e t e n y e a r s p r e 
c e d i n g t h e d a t e o f i n j u r y i s 5 (DOT # 810.384-014), f o r an a p p r o p r i a t e s k i l l s 
v a l u e o f 2. Former OAR 436-35-300(4). There i s no d o c u m e n t a t i o n i n t h e r e c o r d 
d e m o n s t r a t i n g competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . T h e r e f o r e , t h e 
a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 1. Former OAR 436-35-300(5). 

The t o t a l v a l u e f o r c l a i m a n t ' s age and e d u c a t i o n , t h e r e f o r e , i s 3. 

A d a p t a b i l i t y 

C l a i m a n t has n o t worked s i n c e t h e d a t e o f h i s compensable i n j u r y . 
F u r t h e r , because t h e r e i s no e v i d e n c e i n t h e r e c o r d t o d e t e r m i n e w h e t h e r an 
o f f e r o f employment has been made, we conclude t h a t no o f f e r was made. Conse
q u e n t l y , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s d e t e r m i n e d by use o f f o r m e r 
OAR 4 3 6 - 3 5 - 4 1 0 ( 4 ) . 

C l a i m a n t can o c c a s i o n a l l y l i f t 11 t o 20 pounds, c a r r y up t o 20 pounds, and 
can o c c a s i o n a l l y bend, s q u a t , c r a w l , t w i s t , w a l k on rough ground and r e a c h above 
h i s s h o u l d e r s , b u t cannot c l i m b o r work a t h e i g h t s . (Ex. 2 - 7 ) . Based on 
c l a i m a n t ' s a b i l i t i e s , we f i n d t h a t he i s capable o f p e r f o r m i n g l i g h t work. 
T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s a d a p t a b i l i t y i s 4. Former 
OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) . 
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I t i s c l a i m a n t ' s burden t o prove t h a t permanent im p a i r m e n t r e s u l t s f r o m 
h i s compensable i n j u r y . ORS 656.214(2). Here, c l a i m a n t ' s compensable i n j u r y 
i n c l u d e s a compensable p s y c h o l o g i c a l component. C l a i m a n t contends t h a t he 
s u f f e r s permanent impairment r e s u l t i n g from t h a t component o f h i s c l a i m . We 
d i s a g r e e . 

A f t e r o u r r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we f i n d t h a t c l a i m a n t 
has f a i l e d t o e s t a b l i s h t h a t he s u f f e r s permanent impairment r e s u l t i n g f r o m t h e 
p s y c h o l o g i c a l component o f h i s compensable i n j u r y . The r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t s u f f e r s f r o m o n g o i n g d e p r e s s i o n , s u i c i d a l i d e a t i o n , b o r d e r l i n e p e r s o n 
a l i t y d i s o r d e r , among o t h e r p s y c h o l o g i c a l problems. However, t h e r e c o r d does 
n o t e s t a b l i s h w h i c h , i f any, o f t h o s e c o n d i t i o n s a r e t h e permanent r e s u l t o f 
c l a i m a n t ' s compensable i n j u r y . 

I n o t h e r words, we f i n d t h a t t h e r e c o r d f a i l s t o d e l i n e a t e w h i c h , i f any, 
o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n s a re m a t e r i a l l y caused o r worsened by h i s 
compensable i n j u r y , and whether t h o s e c o n d i t i o n s a r e , i n f a c t , permanent. Con
s e q u e n t l y , no v a l u e i s g i v e n t o t h e p s y c h o l o g i c a l component o f c l a i m a n t ' s com
p e n s a b l e i n j u r y . 

W i t h r e s p e c t t o t h e p h y s i c a l aspect o f h i s c l a i m , we have a l r e a d y found 
t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s n o t r e l a t e d t o h i s compensable i n j u r y . 
T h e r e f o r e , m e d i c a l f i n d i n g s r e l a t i v e t o t h e c e r v i c a l c o n d i t i o n a r e n o t c o n s i d 
e r e d when d e t e r m i n i n g t h e e x t e n t o f unscheduled permanent d i s a b i l i t y . 

Lessened range o f m o t i o n f i n d i n g s can equate t o permanent d i s a b i l i t y . 
Former OAR 436-35-360. Here, however, two p h y s i c i a n s have f o u n d t h a t c l a i m a n t 
e x h i b i t e d a f u l l range o f m o t i o n i n h i s lumbar s p i n e . 

Dr. Grossenbacher, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t 
had a " f u l l range o f m o t i o n o f t h e lumbar s p i n e . " (Ex. 11).. And, i n October 
1988, Dr. K u l l e r , independent m e d i c a l examiner, r e p o r t e d a f u l l range o f m o t i o n 
i n c l a i m a n t ' s lumbar s p i n e . (Ex. 2 6 ) . 

T h e r e f o r e , based on t h e o p i n i o n s o f Dr. Grossenbacher and Dr. K u l l e r , we 
f i n d t h a t c l a i m a n t ' s range o f m o t i o n f i n d i n g s p r e c l u d e an award f o r permanent 
i m p a i r m e n t f o r l o s s o f range o f m o t i o n . 

P u r s u a n t t o fo r m e r OAR 436-35-350, an impairment v a l u e may be g i v e n f o r an 
u n o p e r a t e d d i s c derangement w i t h any c l i n i c a l l y - r e l a t e d r e s i d u a l symptoms. 
C l a i m a n t contends t h a t he i s e n t i t l e d t o 4 p e r c e n t under t h a t r u l e . We d i s 
a g r e e . 

C l a i m a n t has an L5-S1 d i s c p r o t r u s i o n , f o r w h i c h t h e E v a l u a t i o n D i v i s i o n 
awarded c l a i m a n t 4 p e r c e n t under former OAR 436-35-350(2). However, we f i n d 
t h a t t h e r e i s no m e d i c a l evidence t o e s t a b l i s h t h a t t h e d i s c p r o t r u s i o n has any 
c l i n i c a l s i g n i f i c a n c e . I n f a c t , i n a J u l y 1988 independent m e d i c a l r e p o r t , Dr. 
Schroeder, D.C., r e p o r t e d s p e c i f i c a l l y t h a t t h e L5-S1 d i s c b u l g e was " w i t h o u t 
n e r v e r o o t d i s p l a c e m e n t o r t h e c a l sac i n d e n t a t i o n . " (Ex. 8 ) . See Ex. O-B, O-C. 
F u r t h e r , Grossenbacher, i n h i s August 1988 r e p o r t , mentioned t h e L5-S1 d i s c p r o 
t r u s i o n , b u t o n l y i n t h e c o n t e x t o f p a s t h i s t o r y , i n d i c a t i n g t h a t an A p r i l 1987 
MRI r e v e a l e d " s l i g h t a b n o r m a l i t i e s " a t L5-S1. (Ex. 1 1 ) . F i n a l l y , we n o t e t h a t 
Dr. K u l l e r ' s October 1988 r e p o r t i n d i c a t e d t h a t a " b u l g i n g d i s c n o t i n d e n t i n g 
t h e t h e c a l sac, i s l i k e w i s e common due t o t h e normal d e g e n e r a t i v e p r o c e s s e s i n 
t h e s p i n e . . ." (Ex. 2 6 ) . 
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Based on t h e f i n d i n g s o f Drs. Schroeder, Grossenbacher and K u l l e r , we f i n d 
t h a t t h e L5-S1 d i s c p r o t r u s i o n has no c l i n i c a l s i g n i f i c a n c e t o c l a i m a n t ' s com
pen s a b l e i n j u r y . C onsequently, we do n o t award c l a i m a n t an i m p a i r m e n t v a l u e 
based on t h e d i s c p r o t r u s i o n . 

We do f i n d , however, t h a t c l a i m a n t does s u f f e r some d i s a b l i n g p a i n r e s u l t 
i n g f r o m h i s compensable i n j u r y , m a i n l y a f f e c t i n g h i s a b i l i t y t o l i f t , bend and 
c a r r y . 

D i s a b l i n g p a i n may be e v a l u a t e d and g i v e n an impa i r m e n t v a l u e under f o r m e r 
OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) when i t r e s u l t s i n t h e l o s s o f use o r f u n c t i o n . D a n i e l M. 
A l i r e , 41 Van N a t t a 752 (1 9 8 9 ) . We conclude, t h e r e f o r e , based on c l a i m a n t ' s 
l i m i t e d a b i l i t y t o l i f t , bend and c a r r y , t h a t he s u f f e r s 5 p e r c e n t d i s a b l i n g 
p a i n r e s u l t i n g f r o m h i s compensable i n j u r y . 

A f t e r c o n s i d e r i n g a l l t h e ev i d e n c e , m e d i c a l and l a y , we c o n c l u d e t h a t 
c l a i m a n t ' s t o t a l i m p a i r m e n t v a l u e i s 5. 

Comput a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 4, t h e p r o d u c t i s 12. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5, t h e r e s u l t i s 
17 p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436- 3 5 - 2 8 0 ( 7 ) . 
C l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 
17 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 18, 1989 i s r e v e r s e d i n p a r t and m o d i f i e d i n 
p a r t . The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s TMJ and c e r v i c a l problems i s r e 
i n s t a t e d and u p h e l d i n i t s e n t i r e t y . The Referee's a t t o r n e y f e e award o f $2,000 
i s r e v e r s e d . The i n s u r e r ' s a g g r a v a t i o n d e n i a l i s r e i n s t a t e d and u p h e l d . The 
October 19, 1988 D e t e r m i n a t i o n Order i s r e i n s t a t e d . I n a d d i t i o n t o t h e Octo
b e r 19, 1988 D e t e r m i n a t i o n Order award o f 13 p e r c e n t (41.6 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y , c l a i m a n t i s awarded 4 p e r c e n t (12.8 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y , f o r a t o t a l o f 17 p e r c e n t (54.4 degrees) u n s c h e d u l e d p e r 
manent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e i n 
compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. 

August 20, 1990 C i t e as 42 Van N a t t a 1812 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT SEXTON, Claimant 

WCB Case Nos. 88-09708 & 88-03876 
ORDER ON REVIEW 

Olson, e t a l . , C l aimant A t t o r n e y s 
Meyers & R a d l e r , Defense A t t o r n e y s 

S n a r s k i s , Yager, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 
C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i l l s ' o r d e r w h i c h : 

(1) u p h e l d L i b e r t y N o r t h w e s t ' s d e n i a l o f a "new i n j u r y " c l a i m f o r a back i n j u r y ; 
and (2) d e c l i n e d t o address t h e i s s u e o f a g g r a v a t i o n because he fo u n d t h a t 
c l a i m a n t had n o t t i m e l y r e q u e s t e d a h e a r i n g c o n c e r n i n g I n d u s t r i a l I n d e m n i t y ' s 
a g g r a v a t i o n d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l 
i t y . 
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FINDINGS OF FACT 

1813 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's c o n c l u s i o n s and r a t i o n a l e as o u r own w i t h t h e f o l 
l o w i n g s u p p l e m e n t a t i o n . The Referee s t a t e d t h a t Donald D. D a v i s , 40 Van N a t t a 
2000 ( 1 9 8 8 ) , was t h e c o n t r o l l i n g a u t h o r i t y r e g a r d i n g t h e burden o f p r o o f i n a l l 
a g g r a v a t i o n v e r s u s new i n j u r y cases. We have s i n c e o v e r r u l e d t h a t p o s i t i o n i n 
L i n d a L. Wise, 42 Van N a t t a 115 (1990). The Referee d i d s t a t e a c c u r a t e l y , and 
we agr e e , t h a t t h e burden o f p r o o f o n l y makes a d i f f e r e n c e t o t h e outcome when 
t h e e v i d e n c e i s i n e q u i p o i s e . T h i s was t r u e under b o t h D a v i s and Wise. I n t h i s 
case, t h e ev i d e n c e was n o t i n e q u i p o i s e . 

ORDER 

The Referee's o r d e r d a t e d May 26, 1989 i s a f f i r m e d . 

August 2 1 , 1990 C i t e as 42 Van N a t t a 1813 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY J . GATES, Claimant 

WCB Case Nos. 86-16302, 86-17922 & 87-00191 
ORDER REPUBLISHING ORDER ON REVIEW 

Cooney, e t a l . , A t t o r n e y s 
W i l l i a m s , Z o g r a f o s , e t a l . , A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t has r e q u e s t e d r e p u b l i s h i n g o f our March 8, 1989 Order on Review. 
C o n t e n d i n g t h a t she never r e c e i v e d a copy o f t h e Board's o r d e r , c l a i m a n t asks 
t h a t h e r r i g h t s o f appeal be " r e i n s t a t e d . " Inasmuch as we f i n d t h a t o ur p r i o r 
o r d e r has n o t become f i n a l , we conclude t h a t we have a u t h o r i t y t o r e p u b l i s h o ur 
o r d e r . 

A Board o r d e r i s f i n a l u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f 
c o p i e s o f such o r d e r , one o f t h e p a r t i e s appeals t o t h e Co u r t o f Appeals f o r 
j u d i c i a l r e v i e w . ORS 656.295(8). The t i m e w i t h i n which t o a p p e a l an o r d e r con
t i n u e s t o r u n , u n l e s s t h e o r d e r has been " s t a y e d , " w i t h d r a w n , o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 
76 Or App 656, 659 (1 9 8 6 ) . 

The Board may r e p u b l i s h an o r d e r i f i t f i n d s t h a t i t f a i l e d t o m a i l a 
copy o f i t s p r i o r o r d e r t o a p a r t y . B e r l i n e r v. Weyerhaeuser Company, 92 Or App 
264, 266-67 ( 1 9 8 8 ) . When an o r d e r has been m a i l e d t o a p a r t y a t an address 
o t h e r t h a n t h a t p r e v i o u s l y p r o v i d e d t o t h e forum, t h e o r d e r has n o t been m a i l e d 
t o a p a r t y and i s n o t f i n a l . E r n e s t L. Vaughn, 40 Van N a t t a 1574 ( 1 9 8 8 ) ; 
Douglas M e u l e r , 40 Van N a t t a 989 (1 9 8 8 ) ; compare Joyce E. M i t t s , 42 Van N a t t a 
972 (1990) (Where c u r r e n t address o f a p a r t y p r o v i d e d t o t h e H e a r i n g s D i v i s i o n 
i n a n o t h e r case, b u t n o t t o t h e Board i n t h e case i n q u e s t i o n , and a copy o f t h e 
Board's o r d e r , w h i c h was m a i l e d t o t h a t p a r t y a t address p r o v i d e d t o t h e Board, 
was n o t r e t u r n e d as u n d e l i v e r a b l e , t h e o r d e r had been m a i l e d t o a l l p a r t i e s and 
was f i n a l ) . 

Here, c l a i m a n t d i d n o t r e c e i v e a copy o f t h e Board's March 8, 1989 o r d e r . 
She a c c u r a t e l y assumes t h a t t h e o r d e r was m a i l e d t o t h e address she had p r e v i 
o u s l y p r o v i d e d t o t h e Hearings D i v i s i o n and Board. C o n t e n d i n g t h a t she was 
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" e f f e c t i v e l y d e n i e d t h e r i g h t t o appeal t h e Board's d e c i s i o n " by h e r f a i l u r e t o 
r e c e i v e n o t i c e o f t h e o r d e r , c l a i m a n t seeks r e i s s u a n c e o f t h e o r d e r . 

A r e v i e w o f t h e f i l e c o n f i r m s t h a t a copy o f t h e Board's o r d e r was m a i l e d 
t o c l a i m a n t ' s f o r m e r address. However, t h i s was t h e same address t h a t had been 
p r o v i d e d t o t h e H e a r i n g s D i v i s i o n a t t h e t i m e o f her h e a r i n g r e q u e s t , as w e l l as 
by her f o r m e r c o u n s e l a t t h e t i m e o f Board r e v i e w . The enve l o p e c o n t a i n i n g t h e 
copy o f t h e o r d e r w h i c h was addressed t o c l a i m a n t was r e t u r n e d t o t h e Board on 
March 14, 1989 as u n d e l i v e r a b l e and marked "unable t o f o r w a r d . " 

When t h e Board was una b l e t o de t e r m i n e an a l t e r n a t i v e address f o r c l a i m 
a n t , no f u r t h e r a c t i o n was t a k e n . Yet, f u r t h e r i n s p e c t i o n o f t h e f i l e does r e 
v e a l t h a t a December 30, 1988 l e t t e r t o t h e Board f r o m c l a i m a n t c o n t a i n s a r e 
t u r n address a t wh i c h c l a i m a n t a p p a r e n t l y c u r r e n t l y r e s i d e s . 

I n response t o c l a i m a n t ' s r e q u e s t , t h e i n s u r e r s n o t e t h a t she f a i l e d t o 
a l e r t t h e Board t o t h e f a c t t h a t t h e "December 30, 1988" address was d i f f e r e n t 
f r o m t h e address she had p r e v i o u s l y p r o v i d e d . I n a d d i t i o n , t h e i n s u r e r s a s s e r t 
t h a t she a p p a r e n t l y n e g l e c t e d t o l e a v e a f o r w a r d i n g address w i t h t h e Post 
O f f i c e . C o n s i d e r i n g such c i r c u m s t a n c e s , t h e i n s u r e r s argue t h a t t h e o r d e r was 
m a i l e d t o c l a i m a n t , has become f i n a l , and cannot be r e p u b l i s h e d . We d i s a g r e e . 

We acknowledge t h a t c l a i m a n t c o u l d have been more v i g i l a n t i n k e e p i n g t h e 
Board a p p r i s e d o f her c u r r e n t address. However, t h e f a c t remains t h a t , a t t h e 
t i m e t h e March 8, 1989 o r d e r was i s s u e d as w e l l as when c l a i m a n t ' s copy o f t h e 
o r d e r was r e t u r n e d t o t h e Board as u n d e l i v e r a b l e , t h e Board d i d have a document 
i n d i c a t i n g c l a i m a n t ' s c u r r e n t address i n i t s f i l e . Because o f t h i s i n a t t e n t i v e -
ness, c l a i m a n t was e f f e c t i v e l y p r e v e n t e d from l e a r n i n g o f t h e Board's d e c i s i o n . 

Under such c i r c u m s t a n c e s , we conclude t h a t our March 8, 1989 o r d e r was 
no t m a i l e d t o a p a r t y i n i n t e r e s t t o t h e p r o c e e d i n g . T h e r e f o r e , t h e o r d e r i s 
n o t f i n a l and we r e t a i n j u r i s d i c t i o n . ORS 656.295(8); B e r l i n e r , s u p r a . 

T u r n i n g t o t h e m e r i t s o f c l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s 
o r d e r , we adhere t o and r e p u b l i s h our March 8, 1989 o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f ap p e a l s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

August 2 1 , 1990 C i t e as 42 Van N a t t a 1814 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LORI S. PRATT, Claimant 
WCB Case No. 88-20302 

ORDER ON REVIEW 
Rasmussen & Henry, Claimant A t t o r n e y s 

Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e M i r a s s o u ' s 
o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t thumb from 30 p e r c e n t (14.4 d e g r e e s ) , as 
awarded by D e t e r m i n a t i o n Order, t o 34 p e r c e n t (16.32 d e g r e e s ) ; and (2) awarded 3 
p e r c e n t (.18 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n 
o f t h e l e f t l i t t l e f i n g e r whereas a D e t e r m i n a t i o n Order had awarded no permanent 
d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f scheduled permanent d i s a b i l i t y . 
We a f f i r m . 
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FINDINGS OF FACT 

1815 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " t h r o u g h t h e second 
f u l l p a r a g r a p h o f page two o f t h e O p i n i o n and Order w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t s u f f e r s d i s a b l i n g p a i n w h i c h r e s u l t s i n a l o s s o f use o r 
f u n c t i o n o f her l e f t thumb. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n s u b j e c t t o t h e f o l l o w i n g e x c e p t i o n and 
s u p p l e m e n t a t i o n . 

The Referee awarded a v a l u e o f 2.5 f o r l o s s o f o p p o s i t i o n o f t h e 
l i t t l e f i n g e r t o t h e thumb. The i n s u r e r argues t h a t , because t h e s t a n d a r d s 
a d j u s t t h e r a t i n g i n s t e p s o f 5 p e r c e n t , and because t h e r a t i n g s h o u l d be 
decr e a s e d as i t g e t s c l o s e r t o t h e end o f t h e thumb, c l a i m a n t s h o u l d n o t be 
e n t i t l e d t o any r a t i n g f o r l o s s o f o p p o s i t i o n o f t h e l i t t l e f i n g e r t o t h e thumb 
due t o t h e c l o s e p r o x i m i t y o f t h e am p u t a t i o n t o t h e t i p o f t h e thumb. We d i s 
a g r ee. Former OAR 436-35-040(2) r e q u i r e s t h a t , f o r a m p u t a t i o n s w h i c h a r e n o t 
e x a c t l y a t t h e j o i n t s , a d j u s t m e n t s t o t h e maximum v a l u e f o r l o s s o f o p p o s i t i o n 
must be made i n 5 p e r c e n t s t e p s . The maximum v a l u e f o r l o s s o f o p p o s i t i o n o f 
t h e l i t t l e f i n g e r i s 5 p e r c e n t . A l t h o u g h c l a i m a n t ' s a m p u t a t i o n was n o t e x a c t l y 
a t t h e i n t e r p h a l a n g e a l j o i n t o f t h e thumb, she l o s t o n e - h a l f o r more o f t h e 
o p p o s i t i o n f u n c t i o n o f t h e d i s t a l phalange o f her l e f t thumb t o her l i t t l e 
f i n g e r . Thus, t h e n e a r e s t 5 p e r c e n t i n t e r v a l f o r l o s s o f o p p o s i t i o n w i t h t h e 
l i t t l e f i n g e r i s 5 p e r c e n t r a t h e r t h a n 0. 

The Referee awarded c l a i m a n t an a d d i t i o n a l 5 p e r c e n t i m p a i r m e n t v a l u e 
f o r " i n c r e a s e d f a t i g a b i l i t y and consequent cramping and s w e l l i n g a s s o c i a t e d w i t h 
r e p e t i t i v e o r c o n t i n u e d use o f t h e thumb." The i n s u r e r argues t h a t t h e a p p l i c a 
b l e " s t a n d a r d s " do n o t s u p p o r t an award f o r l i m i t a t i o n s on r e p e t i t i v e use. We 
agree. Former OAR 436-35-001 e t sea d i d n o t a l l o w an award f o r l o s s o f r e p e t i 
t i v e use, as do t h e c u r r e n t r u l e s . N e v e r t h e l e s s , c l a i m a n t e x p e r i e n c e s c o n s t a n t 
c r a m p i n g and s w e l l i n g o f t h e thumb due t o o r d i n a r y use. We c o n c l u d e t h a t a 5 
p e r c e n t award f o r d i s a b l i n g p a i n and t h e r e s u l t a n t l o s s o f use o r f u n c t i o n o f 
t h e thumb due t o cramping and s w e l l i n g i s a p p r o p r i a t e . See D a n i e l M. A l i r e , 41 
Van N a t t a 752 ( 1 9 8 9 ) . We agree w i t h t h e Referee t h a t any a d d i t i o n a l award f o r 
d i s a b l i n g p a i n i s un w a r r a n t e d . 

C o m p u t a t i o n o f Scheduled D i s a b i l i t y 

Having d e t e r m i n e d t h e v a l u e s necessary t o compute c l a i m a n t ' s l e f t 
thumb permanent d i s a b i l i t y under t h e s t a n d a r d s , we proceed t o t h a t c a l c u l a t i o n . 
For m u l t i p l e l o s s e s i n t h e thumb, each l o s s i s r a t e d s e p a r a t e l y , t h e n t h e r a t 
i n g s a r e combined t o f i n d t o t a l impairment o f t h e thumb. Former OAR 436-35-
0 5 0 ( 6 ) . 

The f o l l o w i n g v a l u e s a r e g i v e n f o r l o s s o f o p p o s i t i o n o f t h e f i n g e r s 
t o t h e thumb: 

Index f i n g e r 10% 
M i d d l e f i n g e r 10% 
Rin g f i n g e r 5% 
L i t t l e f i n g e r 5% 

When t h e s e v a l u e s a r e combined we a r r i v e a t 26.9 (roun d e d t o t h e 
n e a r e s t o n e - t e n t h ) . 
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For a m p u t a t i o n o f 1/2 t h e d i s t a l phalanx o f t h e thumb, a v a l u e o f 30 
i s g i v e n . Former OAR 436-35-030(5). Combining t h a t w i t h t h e o p p o s i t i o n f i g u r e 
t h e t o t a l i s 48.8. 

An a d d i t i o n a l 5 p e r c e n t was awarded f o r l o s s o f use o r f u n c t i o n o f t h e 
thumb due t o d i s a b l i n g p a i n . Combining t h a t w i t h t h e p r e v i o u s f i g u r e we a r r i v e 
a t 51.4. That f i g u r e i s rounded up t o t h e ne x t whole number, 52. C l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y under t h e st a n d a r d s i s 52 p e r c e n t o f t h e l e f t 
thumb. Because c l a i m a n t d i d n o t r e q u e s t an i n c r e a s e i n her permanent d i s a b i l i t y 
award, we a f f i r m t h e Refere e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 3, 1989 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e assessed f e e , p a y a b l e by t h e 
i n s u r e r , o f $675. 

August 2 1 . 1990 C i t e as 42 Van N a t t a 1816 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM R. WRIGHT, Claimant 

WCB Case No. 88-13372 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h : ( 1 ) d e c l i n e d 
t o g r a n t c l a i m a n t an award o f permanent and t o t a l d i s a b i l i t y ; and (2) reduc e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y f o r i n j u r y t o t h e r i g h t s h o u l d e r , 
r i b s and low back f r o m 36 p e r c e n t (115.2 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n 
Order, t o 26 p e r c e n t (83.2 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e e x t e n t o f perma
nent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e i n p a r t and 
m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t r e c e i v e d h i s diploma from a f o u r - y e a r v o c a t i o n a l h i g h s c h o o l . 

C l a i m a n t has documented t r a i n i n g as an a u t o m o t i v e mechanic f r o m F o r d 
Motor Company and C h r y s l e r C o r p o r a t i o n . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y March 2 1 , 1988. He can l i f t up t o 10 
pounds f r e q u e n t l y and up t o 50 pounds o c c a s i o n a l l y . 

C l a i m a n t i s u n a b l e t o r e t u r n t o h i s u s u a l and customary work as an a u t o 
m o t i v e mechanic. As o f t h e d a t e o f t h e h e a r i n g , c l a i m a n t had n o t r e t u r n e d t o o r 
been o f f e r e d r e g u l a r o r m o d i f i e d work. 

C l a i m a n t s u s t a i n e d a lumbar t r a n s v e r s e process f r a c t u r e and grade I I I 
s h o u l d e r s e p a r a t i o n when he was compensably i n j u r e d . 

C l a i m a n t s u f f e r s f r o m d i s a b l i n g p a i n w h i c h r e s t r i c t s h i s a b i l i t y t o use 
h i s r i g h t s h o u l d e r and t o s t a n d and walk. C l a i m a n t i s u n a b l e t o use h i s domi
n a n t r i g h t arm t o p e r f o r m overhead work o r r e p e t i t i v e p u s h i n g and p u l l i n g . He 
cannot s t a n d o r w a l k ov e r 15 minu t e s w i t h o u t s i t t i n g t o a l l e v i a t e t h e p a i n . 
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C l a i m a n t i s capable o f p e r f o r m i n g e n t r y - l e v e l j o b s w i t h i n h i s r e s i d u a l 
p h y s i c a l c a p a c i t y w i t h o u t r e t r a i n i n g . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t i s n o t per m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work 
a t g a i n f u l and s u i t a b l e o c c u p a t i o n . 

C l a i m a n t has s u s t a i n e d a 30 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y as 
a r e s u l t o f h i s compensable r i g h t s h o u l d e r and low back i n j u r i e s . 

CONCLUSIONS OF LAW AND OPINION 

P r o p r i e t y o f D i s m i s s a l 

The R eferee m o d i f i e d t h e D e t e r m i n a t i o n Order and d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t . There was no b a s i s f o r d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t , 
nor was t h e r e any r e q u e s t by t h e p a r t i e s t o do so. A h e a r i n g was h e l d on t h e 
m a t t e r and we r e v i e w on t h e m e r i t s . 

Permanent T o t a l D i s a b i l i t y 

We a f f i r m and adopt t h e Referee's "Conclusions o f Law and O p i n i o n " r e 
g a r d i n g c l a i m a n t ' s e n t i t l e m e n t t o Permanent T o t a l D i s a b i l i t y . 

Permanent P a r t i a l D i s a b i l i t y 

The R e f e r e e reduced t h e D e t e r m i n a t i o n Order award o f 36 p e r c e n t unsched
u l e d permanent p a r t i a l d i s a b i l i t y . On r e v i e w , c l a i m a n t a s s e r t s t h a t he i s e n t i 
t l e d t o an award i n excess o f t h a t a l l o w e d by D e t e r m i n a t i o n Order. We agree 
w i t h t h e Re f e r e e t h a t t h e D e t e r m i n a t i o n Order award s h o u l d be reduced. However, 
we c a l c u l a t e a h i g h e r award t h a n d i d t h e Referee. 

To e s t a b l i s h t h e e x t e n t o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y , t h e 
Re f e r e e p r o p e r l y a p p l i e d t h e s t a n d a r d s f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s 
a d opted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those a r e t h e s t a n 
d a r d s we a p p l y as w e l l . S p e c i f i c a l l y , former OAR 436-35-270 t h r o u g h 436-35-440, 
t h e " s t a n d a r d s " i n e f f e c t a t t h e t i m e o f t h e J u l y 13, 1988 D e t e r m i n a t i o n Order, 
a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l i t i e s . Former OAR 
436-35-270(1) . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " 
i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and imp a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 
The p a r t i e s do n o t d i s p u t e t h a t t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age 

o f 42 y e a r s i s 1. Former OAR 436-35-290(4). 

Formal E d u c a t i o n 

C l a i m a n t g r a d u a t e d and r e c e i v e d a diploma f r o m a v o c a t i o n a l h i g h s c h o o l 
a t w h i c h he t o o k a 4 year c o o p e r a t i v e w o r k / s t u d y i n d u s t r i a l c o u r s e i n a u t o m o t i v e 
mechanics. I n a d d i t i o n t o h i s mechanical t r a i n i n g , c l a i m a n t a l s o a t t e n d e d r e g u 
l a r c o u r s e s such as Mathematics and E n g l i s h . C l a i m a n t a s s e r t s t h a t because he 
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a t t e n d e d a v o c a t i o n a l h i g h s c h o o l , he i s n o t a h i g h s c h o o l g r a d u a t e f o r t h e p u r 
poses o f f o r m e r OAR 436-35-300(3). We r e j e c t c l a i m a n t ' s argument t h a t h i s voca
t i o n a l h i g h s c h o o l d i p l o m a i s n o t a h i g h s c h o o l e d u c a t i o n f o r purposes o f t h e 
s t a n d a r d s . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l 
e d u c a t i o n i s 0. I d . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d e m o n s t r a t e d by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f i n j u r y 
was 7 as an a u t o m o t i v e mechanic (DOT # 620.261-010). T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s 1. I d . 

T r a i n i n g 

C l a i m a n t worked f o r one year a f t e r c o m p l e t i n g h i s h i g h s c h o o l a u t o m o t i v e 
t r a i n i n g program t o become a c e r t i f i e d mechanic. A d d i t i o n a l l y , c l a i m a n t has 
documented t r a i n i n g as an a u t o m o t i v e mechanic w i t h Ford Motor Company and 
C h r y s l e r C o r p o r a t i o n f o r w h i c h he has r e c e i v e d c e r t i f i c a t e s o f t r a i n i n g . There
f o r e , t h e SAIF C o r p o r a t i o n contends, c l a i m a n t i s e n t i t l e d t o no v a l u e f o r t h i s 
d i s a b i l i t y f a c t o r . We agree. The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s documented 
t r a i n i n g i s 0. Former OAR 436-35-300(5). 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 1, t h e f o r m a l e d u c a t i o n v a l u e p l u s 
t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( s i c ) . 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s u s u a l 
and customary work (See fo r m e r OAR 436-35-270(3) (a) ] and who has n o t r e t u r n e d t o 
o r been o f f e r e d m o d i f i e d work i s d e t e r m i n e d by c l a i m a n t ' s r e s i d u a l p h y s i c a l 
c a p a c i t y , w i t h o u t r e g a r d t o h i s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . Former 
OAR 43 6 - 3 5 - 3 1 0 ( 4 ) . 

C l a i m a n t i s u n a b l e t o r e t u r n t o h i s u s u a l and customary work as an a u t o 
m o t i v e mechanic and has n o t r e t u r n e d t o , o r been o f f e r e d , r e g u l a r o r m o d i f i e d 
work s i n c e he became m e d i c a l l y s t a t i o n a r y March 2 1 , 1988. C l a i m a n t a l l e g e s t h a t 
he now i s l i m i t e d t o p e r f o r m i n g work t h a t o n l y r e q u i r e s him t o l i f t w e i g h t s i n 
t h e s e d e n t a r y c a t e g o r y . 

A p h y s i c a l c a p a c i t i e s e v a l u a t i o n by t h e Salem H o s p i t a l I n d u s t r i a l 
M e d i c i n e Department on March 2 1 , 1988, i n d i c a t e s t h a t c l a i m a n t r e t a i n s t h e a b i l 
i t y t o l i f t up t o 10 pounds f r e q u e n t l y and up t o 50 pounds o c c a s i o n a l l y . An i n 
dependent m e d i c a l e x a m i n a t i o n on August 5, 1988 by Drs. Kauffman and Gancher, 
o r t h o p e d i c surgeon and n e u r o l o g i s t r e s p e c t i v e l y , i n d i c a t e s t h a t c l a i m a n t can 
p e r f o r m l i g h t d u t y work. Dr. Blake, c l a i m a n t ' s t r e a t i n g o r t h o p e d i c p h y s i c i a n , 
c o n c u r r e d . 

On t h i s r e c o r d , we f i n d t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y f a l l s w i t h i n 
t h e l i g h t c a t e g o r y . A p p a r e n t l y i n r e l i a n c e on t h e v e r s i o n o f OAR 436-35-310 
t h a t became e f f e c t i v e January 1, 1989, t h e Referee a s s i g n e d an a d a p t a b i l i t y 
v a l u e o f 6, r e a s o n i n g t h a t c l a i m a n t i s l i m i t e d t o l i g h t l e v e l e x e r t i o n and i s 
f u r t h e r l i m i t e d i n h i s a b i l i t y t o s t a n d and wa l k f o r l o n g e r t h a n 15 m i n u t e s . 
However, t h e s t a n d a r d s e f f e c t i v e J u l y 1, 1988, whi c h a r e a p p l i c a b l e t o t h i s 
case, do n o t p r o v i d e f o r a v e r a g i n g t h e v a l u e s o f c a t e g o r i e s under f o r m e r 
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OAR 436-35-310(4) when a c l a i m a n t r e t a i n s a l i g h t l i f t i n g c a p a c i t y b u t i s o t h e r 
w i s e l i m i t e d i n h i s a b i l i t y t o w a l k and s t a n d . Such l i m i t a t i o n s , i f a t t r i b u t 
a b l e t o d i s a b l i n g p a i n , may be c o n s i d e r e d under t h e i m p a i r m e n t p o r t i o n o f t h e 
d i s a b i l i t y s t a n d a r d s and n o t by an a d j u s t m e n t t o t h e a d a p t a b i l i t y v a l u e . Thus, 
c l a i m a n t i s e n t i t l e d t o an a d a p t a b i l i t y v a l u e o f 4. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( c ) . 

I m p a i r m e n t 

Back 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s t h a t c l a i m a n t i s e n t i 
t l e d t o 5 p e r c e n t f o r l o s t range o f back m o t i o n and 3 p e r c e n t f o r f r a c t u r e o f a 
lumbar t r a n s v e r s e p r o c e s s . These v a l u e s are combined f o r a v a l u e o f 7.85 
p e r c e n t . . Former OAR 436-35-360(11). 

Sh o u l d e r 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t r e t a i n s 
f u l l r a nge o f s h o u l d e r m o t i o n . A c c o r d i n g l y , o t h e r t h a n d i s a b l i n g p a i n , c l a i m a n t 
has no s h o u l d e r impairment f o r which a v a l u e may be a s s i g n e d under t h e " s t a n d 
a r d s . " Former OAR 436-35-330(1) t h r o u g h 436-35-330(14) and OAR 436-35-010(2). 

D i s a b l i n g P a i n 

The R e f e r e e d i d n o t a s s i g n any v a l u e f o r d i s a b l i n g p a i n under t h e s t a n 
d a r d s . On r e v i e w , c l a i m a n t a s s e r t s t h a t he i s e n t i t l e d t o an award f o r d i s 
a b l i n g p a i n based on h i s demonstrated l o s s o f use o f h i s r i g h t s h o u l d e r . We 
agree. A d d i t i o n a l l y , c l a i m a n t i s e n t i t l e d t o an award f o r d i s a b l i n g low back 
p a i n w h i c h r e s t r i c t s h i s a b i l i t y t o s t a n d o r w a l k f o r p r o l o n g e d p e r i o d s . 

Former OAR 436-35-010(2)(a) p r o v i d e s t h a t p a i n can r e s u l t i n l o s s o f use 
o r f u n c t i o n . When i t does, i t i s r a t e d based on t h e l o s s o f use o r f u n c t i o n 
w h i c h r e s u l t s and no a d d i t i o n a l v a l u e i s a l l o w e d f o r p a i n a l o n e . The Board i n 
D a n i e l M. A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) , h e l d t h a t , inasmuch as t h e s t a n d a r d s 
do n o t p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n , 
t h e Board on de novo r e v i e w can c o n s i d e r t h e e v i d e n c e and award t h e c l a i m a n t a 
v a l u e t h a t a d e q u a t e l y compensates him f o r h i s l o s s o f use o r f u n c t i o n 
a t t r i b u t a b l e t o d i s a b l i n g p a i n . 

Here, we f i n d t h a t t h e preponderance o f t h e e v i d e n c e d e m o n s t r a t e s t h a t 
c l a i m a n t has a l o s s o f use o r f u n c t i o n i n h i s dominant r i g h t s h o u l d e r a t t r i 
b u t a b l e t o d i s a b l i n g p a i n . The March 21 , 1988 I n d u s t r i a l M e d i c i n e e v a l u a t i o n 
r e v e a l s t h a t p a i n f r o m c l a i m a n t ' s grade I I I a c r o m i o c l a v i c u l a r s h o u l d e r s e p a r a 
t i o n i n t e r f e r e s w i t h h i s a b i l i t y t o use h i s r i g h t s h o u l d e r t o p e r f o r m overhead 
work o r f o r a c t i v i t i e s r e q u i r i n g r e p e t i t i v e p u s h i n g and p u l l i n g . 

F u r t h e r m o r e , t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t s u s t a i n e d a f r a c t u r e o f 
a lumbar t r a n s v e r s e p r o c e s s and now e x p e r i e n c e s back p a i n . C l a i m a n t c r e d i b l y 
t e s t i f i e d t h a t he has low back p a i n t h a t p r e v e n t s him f r o m w a l k i n g o r s t a n d i n g 
f o r more t h a n 15 m i n u t e s w i t h o u t s i t t i n g f o r 45 m i n u t e s t o r e l i e v e t h e p a i n . 
C l a i m a n t ' s p e r c e p t i o n o f h i s d i s a b i l i t y i s s u b s t a n t i a t e d by t h e I n d u s t r i a l 
M e d i c i n e e v a l u a t i o n and by independent m e d i c a l examiners Drs. Kauffman and 
Gancher. We a r e persuaded t h a t c l a i m a n t can no l o n g e r w a l k o r s t a n d i n excess 
o f 15 m i n u t e s a t a t i m e w i t h o u t s i g n i f i c a n t p a i n . T h i s f u r t h e r r e s t r i c t s 
c l a i m a n t ' s a b i l i t y t o p e r f o r m w o r k - r e l a t e d a c t i v i t i e s . 

We c o n s i d e r a v a l u e o f 5 p e r c e n t f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t 
s h o u l d e r and 10 p e r c e n t f o r i n a b i l i t y t o walk and s t a n d f o r more t h a n 15 m i n u t e s 
t o be r e a s o n a b l e i n t h i s p a r t i c u l a r case, f o r a combined award o f 14.5 p e r c e n t 
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f o r d i s a b l i n g p a i n . When t h e t o t a l v a l u e f o r l o s s o f low back range o f m o t i o n 
and f r a c t u r e o f a t r a n s v e r s e lumbar process (7.85 p e r c e n t ) and t h e v a l u e f o r 
d i s a b l i n g s h o u l d e r and low back p a i n (14.5 p e r c e n t ) a r e combined, t h e r e s u l t i s 
21.21 t o t a l i m p a i r m e n t v a l u e . Former OAR 436-35-360(11); and f o r m e r OAR 436-35-
3 2 0 ( 2 ) . 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 1, t h e sum i s 2. Former 
OAR 436- 3 5 - 2 8 0 ( 4 ) . When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y 
v a l u e 4, t h e p r o d u c t i s 8. Former OAR 436-35-280(6). When t h a t v a l u e i s added 
t o c l a i m a n t ' s i m p a i r m e n t v a l u e 21.21, t h e r e s u l t i s 29.21 p e r c e n t . Former 
OAR 436-35- 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole 
p e r c e n t a g e . I d . C l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 30 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 8, 1989 i s a f f i r m e d i n p a r t , r e v e r s e d i n 
p a r t and m o d i f i e d i n p a r t . C l a i m a n t ' s h e a r i n g r e q u e s t i s r e i n s t a t e d . I n l i e u 
o f t h e D e t e r m i n a t i o n Order award o f 36 p e r c e n t (115.2 d e g r e e s ) , and i n a d d i t i o n 
t o t h e R e f e r e e ' s award o f 26 p e r c e n t (83.2 d e g r e e s ) , c l a i m a n t i s awarded 4 p e r 
c e n t (12.8 d e g r e e s ) , f o r a t o t a l award o f 30 p e r c e n t (96 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r h i s r i g h t s h o u l d e r and low back i n j u r i e s . The r e m a i n 
der o f t h e o r d e r i s a f f i r m e d . 

August 22, 1990 C i t e as 42 Van N a t t a 1820 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL W. DAVISON, Claimant 

WCB Case No. 88-15952 
ORDER ON REVIEW 

Ackerman, e t a l . , C laimant A t t o r n e y s 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mirassou's o r d e r w h i c h awarded 20 
p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y f o r a low back i n j u r y , 
whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . On r e v i e w , 
t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The r e c o r d c o n t a i n s no eviden c e o f impairment r e s u l t i n g f r o m l o s s o f 
range o f m o t i o n a f t e r c l a i m a n t became m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t s u f f e r s f r o m d i s a b l i n g p a i n which r e s u l t s i n a l o s s o f use o r 
f u n c t i o n o f h i s low back. 

C l a i m a n t d i d n o t remain a t t h e j o b o f autobody r e p a i r e r f o r t h e l e n g t h 
o f t i m e ( o v e r two y e a r s ) necessary t o meet t h e s p e c i f i c v o c a t i o n a l p r e p a r a t i o n 
(SVP) t i m e r e q u i r e d f o r t h a t j o b . 
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CONCLUSIONS OF LAW AND OPINION 
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I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e 
Re f e r e e d i d n o t a p p l y t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as 
adopted by t h e D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 65 6 . 2 8 3 ( 7 ) . 
The R e f e r e e d i d n o t a p p l y t h e s t a n d a r d s because she foun d t h e r e c o r d l a c k e d 
m e d i c a l c o n f i r m a t i o n o f i d e n t i f i a b l e r e d u c t i o n s i n range o f m o t i o n a f t e r 
c l a i m a n t became m e d i c a l l y s t a t i o n a r y . We agree w i t h t h e Referee's r e a s o n i n g i n 
t h a t r e s p e c t . However, because we f i n d impairment due t o d i s a b l i n g p a i n , we 
pr o c e e d t o r a t e c l a i m a n t under t h e a p p l i c a b l e s t a n d a r d s . S p e c i f i c a l l y , we a p p l y 
f o r m e r OAR 436-35-001 e t seg, as amended by tem p o r a r y r u l e s e f f e c t i v e August 19, 
1988, w h i c h were t h e r u l e s i n e f f e c t a t t h e t i m e o f t h e August 23, 1988 D e t e r 
m i n a t i o n Order. OAR 438-10-010. 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under 
t h e " s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . 
Once e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s 
m u l t i p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two 
f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r 
c e n t a g e o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 36 y e a r s i s 0. Former 
OAR 436-35 - 2 9 0 ( 3 ) . 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 11-1/2 y e a r s o f f o r m a l e d u c a t i o n 
i s 1. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( b ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c 
v o c a t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e 
D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f 
Labor. The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s 
p r i o r t o t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former 
OAR 436-35-300(4). C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e 
d a t e o f h e a r i n g was 4, as a l o g t r u c k d r i v e r . (DOT # 904.683-010). T h e r e f o r e , 
t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

The employer argues t h a t c l a i m a n t ' s h i g h e s t SVP i s 7 because c l a i m a n t 
o p e r a t e d an a u t o m o t i v e body shop. However, because we f i n d t h a t c l a i m a n t d i d 
n o t r e m a i n a t t h a t j o b t h e l e n g t h o f t i m e necessary t o meet t h e s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e r e q u i r e d f o r t h a t j o b , he d i d n o t s u c c e s s f u l l y p e r f o r m 
t h a t j o b . See f o r m e r OAR 436-35-300(4). A c c o r d i n g l y , we do n o t use 7 as 
c l a i m a n t ' s h i g h e s t SVP. 

T r a i n i n g 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r t r a i n i n g i s 1. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n 
v a l u e i s 5, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r 
t r a i n i n g . Former OAR 436-35-300(6). 
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A d a p t a b i l i t y 

M i c h a e l W. Davison, 42 Van N a t t a 1820 (1990) 

When, as a r e s u l t o f t h e compensable i n j u r y , c l a i m a n t i s n o t w o r k i n g 
and no employment has been o f f e r e d , c l a i m a n t ' s a d a p t a b i l i t y v a l u e i s d e t e r m i n e d 
by h i s r e s i d u a l p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o h i s p h y s i c a l c a p a c i t y 
p r i o r t o t h e i n j u r y . See fo r m e r OAR 436-35-310(4). We c o n c l u d e t h a t , because 
c l a i m a n t can l i f t 10 pounds f r e q u e n t l y and 20 pounds o c c a s i o n a l l y , he i s a b l e 
t o p e r f o r m j o b s i n t h e l i g h t c a t e g o r y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y 
v a l u e i s 4. 

Impa i r m e n t 

We a r e u n a b l e t o r a t e c l a i m a n t ' s l o s s o f range o f m o t i o n because, as 
t h e R e f e r e e a l s o c o n c l u d e d , t h e r e c o r d does n o t c o n t a i n m e d i c a l c o n f i r m a t i o n o f 
l o s s o f range o f m o t i o n a f t e r c l a i m a n t became m e d i c a l l y s t a t i o n a r y , and t h e r e 
i s no e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t change between t h e t i m e o f t h e 
m e d i c a l r e p o r t s t h a t a r e i n t h e r e c o r d and t h e t i m e he became m e d i c a l l y 
s t a t i o n a r y . 

However, because c l a i m a n t i s p r e c l u d e d f r o m engaging i n work t h a t i n 
v o l v e s r e p e t i t i o u s and c o n t i n u e d b e n d i n g , t w i s t i n g , s t o o p i n g and heavy l i f t i n g , 
and because he s u f f e r s f r o m c o n s t a n t back p a i n r a d i a t i n g t o h i s l e g s , we con
c l u d e t h a t he e x p e r i e n c e s 10 p e r c e n t d i s a b l i n g p a i n w h i c h r e s u l t s i n a l o s s o f 
use o r f u n c t i o n o f h i s low back. 

Co m p u t a t i o n o f unscheduled d i s a b i l i t y : 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s perma
nent d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 5, t h e sum i s 5. 
When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 4, t h e p r o d u c t 
i s 20. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 10, t h e r e 
s u l t i s 30 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
3 5 - 2 8 0 ( 7 ) . 

C l a i m a n t argues t h a t , because he t e s t i f i e d t h a t none o f h i s p r e v i o u s 
o c c u p a t i o n s r e q u i r e d l o n g e r t h a n 30 days f o r him t o l e a r n , he has p r o v e d by 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t g o i n g o u t s i d e t h e s t a n d a r d s i s a p p r o p r i a t e 
i n d e t e r m i n i n g a v a l u e o f 4 f o r " S k i l l s . " We d i s a g r e e . We r e v i e w t h e r e c o r d 
as a whole f o r c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t ' s u n s c h e d u l e d perma
nent p a r t i a l d i s a b i l i t y i s g r e a t e r o r l e s s e r t h a n p r o v i d e d f o r by t h e " s t a n d 
a r d s . " Former ORS 656.283( 7 ) . We do n o t r e v i e w f o r c l e a r and c o n v i n c i n g 
e v i d e n c e o f any p a r t i c u l a r f i n d i n g necessary f o r a p p l i c a t i o n o f t h e " s t a n d 
a r d s . " L e l a n d M. Po l o c k , 42 Van N a t t a 925 (1 9 9 0 ) . Thus, t h e i s s u e o f whether 
one element o f t h e " s t a n d a r d s " has been shown t o i n a d e q u a t e l y v a l u e c l a i m a n t ' s 
" s k i l l s " i s o n l y one c o n s i d e r a t i o n i n our r e v i e w o f t h e e n t i r e r e c o r d f o r c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y i s more o r 
l e s s t h a n computed under t h e " s t a n d a r d s . " I n t h i s case, we do n o t f i n d c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y i s g r e a t e r o r 
l e s s t h a n 30 p e r c e n t . 

We would a l s o n o t e t h a t t h e r a t i n g s t a n d a r d s have i n c o r p o r a t e d p o r 
t i o n s o f t h e D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s (DOT). The DOT c o n t r o l s t h e SVP 
t o be a s s i g n e d , based upon j o b s t h e worker has s u c c e s s f u l l y p e r f o r m e d . We a r e 
r e q u i r e d by t h e " s t a n d a r d s " f f o r m e r OAR 436-35-300(4)] t o u t i l i z e t h e SVP v a l u e 
a s s i g n e d by t h e DOT. A r t h u r A. H a r d i n g , 42 Van N a t t a 933 ( 1 9 9 0 ) . A c c o r d i n g l y , 
i n a p p l y i n g t h e " s t a n d a r d s " we found t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e o f 3 
f o r " S k i l l s " , based on h i s employment as a l o g t r u c k d r i v e r . 
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The Referee's o r d e r dated January 9, 1989 i s m o d i f i e d . I n a d d i t i o n 
t o t h e R e f e r e e ' s award o f 20 p e r c e n t (64 degrees) unscheduled permanent d i s 
a b i l i t y , c l a i m a n t i s awarded 10 p e r c e n t (32 d e g r e e s ) ; g i v i n g him a t o t a l award 
t o d a t e o f 30 p e r c e n t (96 degrees) unscheduled permanent d i s a b i l i t y . C l a i m 
a n t ' s a t t o r n e y i s awarded 20 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by 
t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by t h e SAIF C o r p o r a t i o n . 
However, t h e t o t a l a t t o r n e y fees awarded by t h e Referee and Board o r d e r s h a l l 
n o t exceed $3,800. 

August 22, 1990 C i t e as 42 Van N a t t a 1823 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LOUIS J . GREEN, Claimant 
WCB Case No. 90-00505 

SECOND ORDER OF DISMISSAL 
Rex Q. Smith, Claimant A t t o r n e y 

Cooney, e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our August 15, 1990 o r d e r w h i c h 
d i s m i s s e d h i s r e q u e s t f o r Board r e v i e w o f a Referee's o r d e r as u n t i m e l y . S p e c i 
f i c a l l y , he contends t h a t we f a i l e d t o address h i s argument t h a t a p p l i c a t i o n o f 
t h e p o i n t s and a u t h o r i t i e s r e l i e d on i n our o r d e r would be u n c o n s t i t u t i o n a l . 

As a g e n e r a l p r o p o s i t i o n , we d e c l i n e t o address c o n s t i t u t i o n a l i s s u e s . Ray 
Lynn York, 35 Van N a t t a 558 (1983). However, under c e r t a i n s p e c i f i c c i r c u m 
s t a n c e s , we a r e a u t h o r i z e d t o d e t e r m i n e t h e c o n s t i t u t i o n a l a p p l i c a t i o n o f a 
s t a t u t e . See Jane Goodman. 38 Van N a t t a 1374, 1376 ( 1 9 8 6 ) . (Where a p r i o r 
Supreme C o u r t h o l d i n g i n v a l i d a t i n g a gender-based s t a t u t e was " i r r e f u t a b l y " 
a p p l i c a b l e t o a s i m i l a r gender-based s t a t u t e i n q u e s t i o n , t h e Board a p p l i e d t h e 
Supreme C o u r t h o l d i n g and found t h a t t h e s t a t u t e i n q u e s t i o n was " c l e a r l y uncon
s t i t u t i o n a l . ") 

Here, t h e c u r r e n t c i r c u m s t a n c e s do n o t w a r r a n t a d e p a r t u r e f r o m t h e a f o r e 
m e n t i o n e d g e n e r a l p r o p o s i t i o n . To b e g i n , t h e r e i s no case p r e c e d e n t f r o m a 
h i g h e r f o r u m w h i c h e i t h e r i n v a l i d a t e d t h e a u t h o r i t i e s we r e l i e d upon i n r e a c h i n g 
o u r d e c i s i o n o r pronounced as u n c o n s t i t u t i o n a l s t a t u t e s s i m i l a r t o t h o s e a p p l i e d 
i n o u r p r i o r o r d e r . F u r t h e r m o r e , t h e p o i n t s and a u t h o r i t i e s upon w h i c h we based 
ou r d e c i s i o n a r e n o t " c l e a r l y u n c o n s t i t u t i o n a l . " C o n s e q u e n t l y , we d e c l i n e t o 
f u r t h e r address t h e c o n s t i t u t i o n a l i t y argument posed by c l a i m a n t ' s r e q u e s t . 

A c c o r d i n g l y , our August 15, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our August 15, 1990 o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

August 22, 1990 C i t e as 42 Van N a t t a 1823 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CLARENCE HUNT, Claimant 

WCB Case Nos. 89-00440 & 88-18812 
ORDER ON REVIEW (REMANDING) 

C o u g h l i n , e t a l . , C l aimant A t t o r n e y s 
C l i f f , S n a r s k i s , e t a l . , Defense A t t o r n e y s 

Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 
I n d u s t r i a l I n d e m n i t y r e q u e s t s r e v i e w o f R e f e r e e / A r b i t r a t o r 

Q u i l l i n a n ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r 
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c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n ; (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
t h e same c o n d i t i o n ; and (3) awarded c l a i m a n t ' s a t t o r n e y an assessed f e e 
pa y a b l e by I n d u s t r i a l I n d e m n i t y . I n h i s respondent's b r i e f , c l a i m a n t con
cedes t h a t he i s n o t e n t i t l e d t o t h e a t t o r n e y f e e awarded by t h e A r b i t r a 
t o r ' s o r d e r . The i s s u e i s r e s p o n s i b i l i t y . 

The s o l e d i s p u t e b e f o r e t h e A r b i t r a t o r concerned t h e assignment o f 
r e s p o n s i b i l i t y e i t h e r t o I n d u s t r i a l I n d e m n i t y o r t o SAIF. The o r d e r was 
i s s u e d subsequent t o a .307 o r d e r t h a t had i s s u e d on Feb r u a r y 14, 1989 nam
i n g I n d u s t r i a l I d e m n i t y as t h e p a y i n g agent. T h e r e f o r e , ORS 6 5 6 . 3 0 7 ( 2 ) , 
w h i c h became e f f e c t i v e January 1, 1988, a p p l i e s i n t h i s case. 

Under t h e a p p l i c a b l e law, t h e Board i s bound by t h e f i n d i n g s o f t h e 
A r b i t r a t o r and can o n l y r e v i e w t h e r e c o r d f o r e r r o r s o f law. 
ORS 6 5 6 . 3 0 7 ( 2 ) ; Timothy R. Schroeder. 41 Van N a t t a 568 (1989) 

When t h e r e a r e two accepted i n j u r i e s t o t h e same p a r t o f t h e body, 
t h e r e i s a r e b u t t a b l e p r e s u m p t i o n t h a t t h e i n s u r e r on t h e r i s k a t t h e t i m e 
o f t h e l a s t a c c e p t e d i n j u r y remains r e s p o n s i b l e . I n d u s t r i a l I n d e m n i t y v . 
Kearns, 70 Or App 583 ( 1 9 8 4 ) . That i n s u r e r can s h i f t r e s p o n s i b i l i t y t o t h e 
e a r l i e r i n s u r e r by showing t h a t t h e e a r l i e r accepted i n j u r y ^ l a s t c o n t r i b u t e d 
i n d e p e n d e n t l y t o t h e c o n d i t i o n w h i c h p r e s e n t l y g i v e s r i s e t o t h e c l a i m f o r 
compensation; e.g., t h a t i t s accepted i n j u r y caused o n l y symptoms o f t h e 
c o n d i t i o n o r i n v o l v e d a d i f f e r e n t c o n d i t i o n a f f e c t i n g t h e same body p a r t . 

The A r b i t r a t o r c o n c l u d e d t h a t t h e r e was no m e d i c a l e v i d e n c e i n d i c a t 
i n g t h a t e i t h e r t h e 1975 o r t h e 1982 c o n d i t i o n had worsened as a r e s u l t o f 
t h e 1988 i n c i d e n t . T h i s i s n o t t h e r u l e o f law t h a t would be a p p l i c a b l e i n 
t h i s case. Nor d i d t h e Referee make f i n d i n g s t h a t would a l l o w her t o a p p l y 
t h e r u l e f o r an a g g r a v a t i o n o f s u c c e s s i v e accepted c l a i m s . For t h e s e r e a 
sons we cannot r e v i e w f o r e r r o r s o f law. 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand f o r f u r t h e r e v i d e n c e t a k 
i n g , c o r r e c t i o n o r o t h e r necessary a c t i o n . See ORS 656.295( 5 ) . 

We c o n c l u d e t h a t t h i s case has been i n s u f f i c i e n t l y d e v e l o p e d and t h a t 
remand i s a p p r o p r i a t e . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d May 4, 1989 i s v a c a t e d . T h i s m a t t e r i s 
remanded t o A r b i t r a t o r Q u i l l i n a n f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s 
o r d e r . 

August 22, 1990 C i t e as 42 Van N a t t a 1824 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID J . LITTLETON, Claimant 

WCB Case No. 88-17631 
ORDER ON REVIEW 

Welch, Bruun & Green, Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 
The i n s u r e r r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t : (1) awarded 

c l a i m a n t 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r a back 
i n j u r y , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y ; and (2) 
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d e c l i n e d t o a l l o w t h e i n s u r e r an o f f s e t f o r a $735.70 overpayment. On r e v i e w , 
t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y and o f f s e t . We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t has no documented evidence d e m o n s t r a t i n g competence i n any 
s p e c i f i c v o c a t i o n a l p u r s u i t . 

C l a i m a n t s u f f e r s m i n i m a l d i s a b l i n g p a i n r e s u l t i n g f r o m h i s compensable 
i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee awarded c l a i m a n t 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 
I n making t h i s d e t e r m i n a t i o n , t h e Referee found t h a t c l a i m a n t was e n t i t l e d t o 5 
p e r c e n t d i s a b i l i t y under an a p p l i c a t i o n o f t h e s t a n d a r d s , and 5 p e r c e n t d i s a b i l 
i t y o u t s i d e t h e s t a n d a r d s , based on c l e a r and c o n v i n c i n g e v i d e n c e . We m o d i f y . 

C l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on A p r i l 2 1 , 1988. H i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 26, 1988. T h e r e f o r e , t h e 
" s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 436-35-001 e t seg.), 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l 
d i s a b i l i t i e s . Former OAR 436-35-270. 

The p a r t i e s do n o t c o n t e s t t h e v a l u e s a s s i g n e d f o r c l a i m a n t ' s age ( 0 ) , 
f o r m a l e d u c a t i o n ( 0 ) , s k i l l s ( 3 ) , o r a d a p t a b i l i t y ( 1 ) . See f o r m e r OAR 436-35-
2 9 0 ( 3 ) , 436-35-300(3), (4) and OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . T h e r e f o r e , we do n o t d i s 
t u r b t h e s e f i n d i n g s . 

The p a r t i e s do, however, d i s a g r e e w i t h r e s p e c t t o t h e v a l u e s f o r t r a i n i n g 
and i m p a i r m e n t . We t u r n t o t h e s e i s s u e s . 

T r a i n i n g 

The i n s u r e r contends t h a t c l a i m a n t a d e q u a t e l y t e s t i f i e d t o such t r a i n i n g , 
and t h a t such t r a i n i n g i s s u f f i c i e n t l y r e p o r t e d i n two p h y s i c i a n ' s r e p o r t s . 
C l a i m a n t , however, contends t h a t he i s e n t i t l e d t o a v a l u e o f 1 f o r l a c k o f 
documented t r a i n i n g . We agree w i t h c l a i m a n t . 

W h i l e c l a i m a n t was t r a i n e d as a c a r p e n t e r , n e i t h e r p a r t y p r o v i d e d 
" d o c u m e n t a t i o n " d e m o n s t r a t i n g competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . 
"Documentation" as used i n former OAR 436-35-300(5) means a c e r t i f i c a t e , 
d i p l o m a , degree, e t c . No such documentation i s i n t h e r e c o r d and none was 
o f f e r e d o r p r o v i d e d p u r s u a n t t o t h e r u l e . C l a i m a n t ' s t r a i n i n g v a l u e i s , 
t h e r e f o r e , 1. OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( a ) . 

I m p a i r m e n t 

Loss o f range o f m o t i o n i s r a t a b l e as impairment under t h e s t a n d a r d s . 
Former OAR 436-35-360. The i n s u r e r contends t h a t c l a i m a n t i s n o t e n t i t l e d t o an 
im p a i r m e n t v a l u e f o r l o s s o f t h o r a c o l u m b a r range o f m o t i o n , based p r i m a r i l y on 
t h e o p i n i o n o f t h e Western M e d i c a l C o n s u l t a n t s . C l a i m a n t , however, contends he 
i s e n t i t l e d t o a v a l u e o f 1 f o r l o s s o f e x t e n s i o n i n t h e t h o r a c o l u m b a r r e g i o n , 
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r e l y i n g upon t h e o p i n i o n o f t h e Ort h o p a e d i c C o n s u l t a n t s . Former OAR 436-35-
3 6 0 ( 7 ) . We agree w i t h c l a i m a n t . 

Based on t h e most c u r r e n t m e d i c a l r e p o r t , t h a t o f t h e O r t h o p a e d i c C o n s u l 
t a n t s (OC), we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t he i s e n t i t l e d t o an im
p a i r m e n t v a l u e o f 1 f o r t h e l o s s o f e x t e n s i o n i n t h e t h o r a c o l u m b a r r e g i o n . 

We a l s o f i n d t h a t c l a i m a n t s u f f e r s m i n i m a l d i s a b l i n g p a i n r e s u l t i n g f r o m 
h i s compensable i n j u r y . 

P a i n , w h i c h r e s u l t s i n l o s s o f use o r f u n c t i o n , may be c o n s i d e r e d i n 
d e t e r m i n i n g permanent d i s a b i l i t y under OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) . See D a n i e l M. 
A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) . Here, a f t e r our de novo r e v i e w o f t h e l a y and 
m e d i c a l e v i d e n c e , and based on c l a i m a n t ' s c r e d i b l e t e s t i m o n y t h a t h i s b e n d i n g 
and l i f t i n g a b i l i t i e s a r e r e s t r i c t e d because o f r e s u l t i n g d i s a b l i n g p a i n , we 
f i n d t h a t c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 5 p e r c e n t f o r d i s a b l i n g 
p a i n . 

A f t e r c o m b i n i n g c l a i m a n t ' s d i s a b l i n g p a i n v a l u e (5) w i t h h i s l o s s o f range 
o f m o t i o n v a l u e ( 1 ) , we f i n d t h a t c l a i m a n t ' s t o t a l i m p airment i s 5.95. See f o r 
mer OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) and 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 4 t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1 t h e p r o d u c t i s 4. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5.95, t h e r e s u l t i s 9.95 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y . That d i s a b i l i t y f i g u r e i s rounded t o t h e 
n e x t h i g h e r whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 10 p e r c e n t . 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y O u t s i d e t h e Standards 

The R e f e r e e f o u n d by c l e a r and c o n v i n c i n g e v i d e n c e , based on c l a i m a n t ' s 
c h r o n i c c o n d i t i o n s w h i c h l i m i t r e p e t i t i v e b ending and heavy l i f t i n g , t h a t 
c l a i m a n t s u f f e r s unscheduled permanent d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . The 
i n s u r e r c o n t e n d s t h a t t h e Referee e r r e d . We agree w i t h t h e i n s u r e r . 

C l a i m a n t e s s e n t i a l l y argues, as t h e Referee f o u n d , t h a t subsequent amend
ments t o t h e d i s a b i l i t y s t a n d a r d s e s t a b l i s h by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t h i s award, as g r a n t e d p u r s u a n t t o t h e s t a n d a r d s , was i n a d e q u a t e . S p e c i f i c 
c a l l y , he argues t h a t subsequent amendments t o t h e d i s a b i l i t y s t a n d a r d s p r o v i d e 
an i m p a i r m e n t v a l u e f o r l o s s o f r e p e t i t i v e m o t i o n due t o c h r o n i c c o n d i t i o n s . 
OAR 436 - 3 5 - 3 2 0 ( 4 ) . C l a i m a n t contends t h a t t h e amended s t a t u t e s c o n s t i t u t e c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t he has n o t been a d e q u a t e l y compensated under t h e 
p r i o r s t a n d a r d s . We d i s a g r e e . 

We have p r e v i o u s l y r e j e c t e d arguments t h a t t h e c u r r e n t s t a n d a r d s a r e c l e a r 
and c o n v i n c i n g e v i d e n c e per se t h a t c l a i m a n t was undercompensated by h i s award 
under t h e p r i o r s t a n d a r d s . See e.g. Joseph Anger, 41 Van N a t t a 827 ( 1 9 8 9 ) ; 
Moreover, we f i n d t h a t i n t h e a p p l i c a t i o n o f t h e d i s a b i l i t y s t a n d a r d s , f o r m e r 
OAR 436-35-270 e t seg, w h i c h were e f f e c t i v e a t t h e t i m e o f t h e A p r i l 2 1 , 1988 
D e t e r m i n a t i o n Order, c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and s p e c i f i c a l l y t h o s e 
caused by d i s a b l i n g p a i n , have been a d e q u a t e l y c o n s i d e r e d . 

T h e r e f o r e , we co n c l u d e t h a t t h e r e i s no c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t s u f f e r s u n s c h e d u l e d permanent impairment g r e a t e r t h a n t h a t awarded 
under t h e s t a n d a r d s . 
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O f f s e t 

The R eferee awarded an o f f s e t i n t h e sum o f $2,508.18, b u t d e c l i n e d t o 
award an o f f s e t i n t h e sum o f $735.70, r e p r e s e n t i n g t h e i n s u r e r ' s p r e v i o u s o v e r 
payment . 

The i n s u r e r contends t h a t t h e Referee e r r e d i n n o t g r a n t i n g t h e t o t a l 
overpayment amount o f $3,243.88. C l a i m a n t , however, contends t h a t i s s u e p r e c l u 
s i o n p r e v e n t s t h e r e c o v e r y o f t h e $735.70. We agree w i t h t h e i n s u r e r and g r a n t 
an overpayment o f t h e t o t a l amount. 

A r e q u e s t f o r a u t h o r i z a t i o n need n o t be made w i t h i n t h e t i m e f o r s e e k i n g 
r e v i e w o f a D e t e r m i n a t i o n Order. See T r a v i s v. L i b e r t y M u t u a l I n s . , 79 Or App 
126 ( 1 9 8 6 ) . 

Here, t h e f i r s t D e t e r m i n a t i o n Order, which i s s u e d May 23, 1985, d i d n o t 
award permanent p a r t i a l d i s a b i l i t y . I t awarded o n l y t e m p o r a r y t o t a l d i s a b i l i t y . 
C l a i m a n t r e q u e s t e d a h e a r i n g on t h e e x t e n t o f permanent d i s a b i l i t y and t h e em
p l o y e r r e q u e s t e d a u t h o r i z a t i o n t o o f f s e t i t s $735.70 overpayment. By O p i n i o n 
and Order d a t e d October 9, 1986, t h e D e t e r m i n a t i o n Order was a f f i r m e d , b u t t h e 
overpayment i s s u e was deemed moot, as no permanent p a r t i a l d i s a b i l i t y a g a i n s t 
w h i c h t o o f f s e t t h e overpayment was awarded. 

The subsequent D e t e r m i n a t i o n Order, d a t e d J u l y 26, 1988, w h i c h i s now i n 
i s s u e , l i k e w i s e d i d n o t award any permanent d i s a b i l i t y . C l a i m a n t a g a i n r e 
q u e s t e d a h e a r i n g on t h e i s s u e o f e x t e n t o f permanent p a r t i a l d i s a b i l i t y and t h e 
employer a g a i n r e q u e s t e d a u t h o r i z a t i o n t o o f f s e t i t s f o r m e r overpayment o f 
$735.70 and t h e more r e c e n t overpayment o f $2,508.18, f o r a t o t a l overpayment o f 
$3,243.88. The Referee r e f u s e d t o g r a n t a u t h o r i t y t o o f f s e t t h e i n s u r e r ' s 
e a r l i e r $735.70 overpayment, s t a t i n g t h a t i t was o u t s i d e h i s j u r i s d i c t i o n be
cause o f t h e e a r l i e r O p i n i o n and Order whi c h found t h e o f f s e t i s s u e moot. 

We f i n d t h a t t h e overpayment i s s u e i s n o t p r e c l u d e d by t h e e a r l i e r O p i n i o n 
and Order. That o r d e r d i d n o t a u t h o r i z e t h e overpayment as t h e i s s u e was moot, 
i . e . , t h e r e was no permanent d i s a b i l i t y award a g a i n s t w h i c h t h e overpayment 
c o u l d be o f f s e t . 

Because we have found t h a t c l a i m a n t s u f f e r s u nscheduled permanent d i s a b i l 
i t y r e s u l t i n g f r o m h i s compensable i n j u r y , t h e r e i s now a permanent d i s a b i l i t y 
award a g a i n s t w h i c h t h e i n s u r e r may o f f s e t i t s overpayment. 

C o n s e q u e n t l y , we conclude t h a t t h e Referee d i d e r r i n n o t g r a n t i n g t h e 
a u t h o r i t y t o o f f s e t t h e e n t i r e amount o f t h e i n s u r e r ' s overpayment. We so g r a n t 
t h a t a u t h o r i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 8, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p a r t o f t h e Referee's o r d e r t h a t d e c l i n e d t o a u t h o r i z e t h e 
i n s u r e r t o o f f s e t i t s $735.70 overpayment i s r e v e r s e d . The i n s u r e r i s hereby 
a u t h o r i z e d t o o f f s e t i t s t o t a l overpayment o f $3,243.88 a g a i n s t t h e permanent 
p a r t i a l d i s a b i l i t y awarded by t h i s o r d e r and a g a i n s t any f u t u r e awards o f perma
ne n t d i s a b i l i t y . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e 
v i e w c o n c e r n i n g t h e permanent d i s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded 
$400, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD SASSE, Claimant 
WCB Case No. 89-01306 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 

S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Cushing. 
The i n s u r e r r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t s e t a s i d e t h e 

i n s u r e r ' s d e n i a l o f c l a i m a n t ' s low back and neck i n j u r y c l a i m . S p e c i f i c a l l y , 
t h e i n s u r e r contends i t d i d n o t p r o v i d e t h e employer w i t h w o r k e r s ' compensation 
coverage f o r c l a i m a n t , a n o n s u b j e c t worker, on September 4, 1986. On r e v i e w , 
t h e i s s u e i s coverage. We r e v e r s e . 

FINDINGS OF FACT 

W i t h t h e e x c e p t i o n o f t h e Referee's " U l t i m a t e F i n d i n g s o f F a c t , " t h e Board 
a d o p t s t h e Refer e e ' s " F i n d i n g s o f F a c t " as supplemented below. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s r e l a t i o n s h i p w i t h h i s employer was t h a t o f an i n d e p e n d e n t con
t r a c t o r . 

On t h e d a t e o f i n j u r y , September 4, 1986, c l a i m a n t was a n o n s u b j e c t 
w o r k e r . 

The employer d i d n o t g i v e w r i t t e n n o t i c e o f e l e c t i o n t o p r o v i d e w o r k e r s ' 
compensation coverage f o r c l a i m a n t , an o t h e r w i s e n o n s u b j e c t w o r k e r , t o i t s i n 
s u r e r i n September 1986. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t a t t h e t i m e o f i n j u r y , c l a i m a n t was an i n d e p e n d e n t 
c o n t r a c t o r , and t h u s , was a n o n s u b j e c t worker. On a p p e a l , t h e p a r t i e s do n o t 
c o n t e s t t h i s f i n d i n g . A c c o r d i n g l y , we w i l l n o t address t h i s i s s u e on r e v i e w . 
The R e f e r e e f u r t h e r f o u n d t h a t t h e employer had g i v e n n o t i c e o f an e l e c t i o n t o 
p r o v i d e w o r k e r s ' compensation i n s u r a n c e coverage f o r c l a i m a n t on t h e d a t e o f i n 
j u r y , September 4, 1986, t o t h e i n s u r e r . Inasmuch as t h e R e f e r e e f o u n d t h e r e 
had been a p r o p e r e l e c t i o n o f coverage, he concluded c l a i m a n t was a s u b j e c t 
w o r k e r and t h e c l a i m compensable. We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h a compensable c l a i m , c l a i m a n t , as t h e p r o p o n e n t o f 
t h e p r o p o s i t i o n , must pr o v e t h e e x i s t e n c e o f an employer-employee r e l a t i o n s h i p . 
S p e c i f i c a l l y , c l a i m a n t must show t h a t t h e employer gave t h e i n s u r e r w r i t t e n 
n o t i c e o f an e l e c t i o n t o p r o v i d e w o r k e r s ' compensation coverage t o c l a i m a n t , a 
n o n s u b j e c t w o r k e r n o t o t h e r w i s e e n t i t l e d . ORS 656.039(1); 6 5 6 . 4 1 9 ( 3 ) ; Hutcheson 
v. Weyerhaeuser, 288 OR 51, 56 (19 7 9 ) . 

The s t a t u t e a l l o w i n g e l e c t i o n o f coverage o f n o n s u b j e c t w o r k e r s i s ORS 
65 6 . 0 3 9 ( 1 ) . T h i s s t a t u t e p r o v i d e s : 

"An employer o f one o r more persons d e f i n e d as nonsub
j e c t w o r k e r s o r n o t d e f i n e d as s u b j e c t w o r k e r s may e l e c t 
t o make them s u b j e c t w o r k e r s . I f t h e employer i s o r be
comes a c a r r i e r - i n s u r e d employer, t h e e l e c t i o n s h a l l be 
made by f i l i n g w r i t t e n n o t i c e t h e r e o f w i t h t h e i n s u r e r 
w i t h a copy t o t h e d i r e c t o r . The e f f e c t i v e d a t e o f 
coverage i s governed by ORS 656.419(3)..." 



Ronald Sasse, 42 Van.Natta 1828 (1990) 

ORS 656.419(3) f u r t h e r p r o v i d e s : 

1829 

"Workers' compensation coverage i s e f f e c t i v e when t h e 
a p p l i c a t i o n o f t h e s u b j e c t employer f o r coverage t o 
g e t h e r w i t h any r e q u i r e d f e es o r premium a r e r e c e i v e d 
and a c c e p t e d by an a u t h o r i z e d r e p r e s e n t a t i v e o f an 
i n s u r e r . " 

Thus, i n accordance w i t h s t a t u t e , i n o r d e r t o e f f e c t u a t e coverage o f a 
n o n s u b j e c t w o r k e r t h e r e a r e t h r e e e s s e n t i a l elements w h i c h c l a i m a n t must p r o v e . 
These elem e n t s a r e as f o l l o w s : (1) w r i t t e n n o t i c e , t o t h e i n s u r e r o f t h e em
p l o y e r ' s e l e c t i o n t o p r o v i d e coverage f o r n o n s u b j e c t w o r k e r s ; (2) copy o f t h i s 
same w r i t t e n n o t i c e o f e l e c t i o n t o t h e D i r e c t o r ; and (3) payment and acceptance 
by t h e i n s u r e r o f t h e r e q u i r e d premium. 

W r i t t e n N o t i c e o f E l e c t i o n t o t h e I n s u r e r 

The s t a t u t e r e q u i r e s t h a t w r i t t e n n o t i c e be p r o v i d e d t o t h e i n s u r e r o f t h e 
employer's e l e c t i o n t o p r o v i d e coverage f o r n o n s u b j e c t w o r k e r s . ORS 656.039 ( 1 ) . 
We i n t e r p r e t t h e " w r i t t e n n o t i c e " t o mean a c t u a l n o t i c e . A c t u a l n o t i c e i s de
f i n e d as "such n o t i c e as i s p o s i t i v e l y p roved t o have been g i v e n t o a p a r t y 
d i r e c t l y and p e r s o n a l l y , o r such as he i s presumed t o have r e c e i v e d p e r s o n a l l y 
because t h e e v i d e n c e w i t h i n h i s knowledge was s u f f i c i e n t t o p u t him upon i n 
q u i r y . " A c t u a l n o t i c e can be e i t h e r express o r i m p l i e d . B l a c k ' s Law D i c t i o 
n a r y , 957 ( 5 t h ed. 1979). 

Where t h e r e i s an e x i s t i n g c o n t r a c t o f i n s u r a n c e , t h e employer need n o t 
f i l e a s e p a r a t e a p p l i c a t i o n as r e q u i r e d by ORS 656.039(1) i n o r d e r t o secure 
coverage o f n o n s u b j e c t w o r k e r s . Moreover, where t h e r e i s an e x i s t i n g c o n t r a c t 
o f i n s u r a n c e , t h e e l e c t i o n o f coverage o f n o n s u b j e c t w o r k e r s does n o t have t o be 
"a c c e p t e d " by t h e i n s u r e r . The u n i l a t e r a l a c t o f t h e employer o f g i v i n g w r i t t e n 
n o t i c e o f e l e c t i o n o f coverage t o t h e i n s u r e r i s s u f f i c i e n t . Quadel I n d u s t r i e s 
v. Luckman, 95 Or App 612 (1989). 

P r e v i o u s l y , t h e employer had c o n t r a c t e d w i t h t h e i n s u r e r t o p r o v i d e work
e r s ' compensation coverage. The r e c o r d shows t h a t a new p o l i c y y e a r began 
September 1, 1986. I t i s d u r i n g t h i s p e r i o d o f coverage c l a i m a n t ' s i n j u r y arose 
on September 4, 1986. A c c o r d i n g l y , we f i n d t h e employer had an e x i s t i n g con
t r a c t o f coverage, and t h e r e f o r e d i d n o t need t o f i l e an a p p l i c a t i o n i n o r d e r t o 
e f f e c t coverage o f n o n s u b j e c t w o r k e r s . ORS 656.039 ( 1 ) ; Quadel, s u p r a . 

I n Quadel t h e Court o f Appeals found adequate n o t i c e o f e l e c t i o n i n an 801 
c l a i m f o r m f i l e d by c l a i m a n t . The case concerned a n o n s u b j e c t w o r k e r , s p e c i f i 
c a l l y a c o r p o r a t e o f f i c e r , who had been f a t a l l y i n j u r e d . The i n s u r e r a l l e g e d no 
e l e c t i o n o f coverage had been made and d e n i e d t h e c l a i m . I n a f f i r m i n g t h e 
Board's d e c i s i o n t h a t t h e d e n i a l was t o be s e t a s i d e , t h e c o u r t i n d i c a t e d t h a t 
an 801 s i g n e d and f i l e d by t h e employer f o r a p r e v i o u s eye i n j u r y was adequate 
w r i t t e n n o t i c e o f e l e c t i o n o f coverage. Quadel, supra. 

The 801 i n q u e s t i o n i d e n t i f i e d c l a i m a n t as a c o r p o r a t e o f f i c e r s e e k i n g 
w o r k e r s ' compensation b e n e f i t s . The 801 was acknowledged and s i g n e d by t h e em
p l o y e r , and was acc e p t e d as a compensable c l a i m by t h e i n s u r e r . Subsequent t o 
t h i s a c t i o n , c l a i m a n t s u s t a i n e d f a t a l i n j u r i e s i n a w o r k - r e l a t e d motor v e h i c l e 
a c c i d e n t . The f a t a l i n j u r y was c o n s i d e r e d covered and fou n d compensable, be
cause t h e c o u r t f o u n d t h a t t h e employer's s i g n i n g and f i l i n g t h e 801 f o r m , 
c o u p l e d w i t h t h e employer's h a v i n g p a i d premiums on b e h a l f o f t h e c o r p o r a t e 
o f f i c e r , was n o t i c e o f coverage o f a n o n s u b j e c t w o r k e r . Quadel, s u p r a . 
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T h i s case i s d i s t i n g u i s h a b l e from Quadel. I n Quadel t h e employer had 
i d e n t i f i e d t o t h e i n s u r e r t h a t c l a i m a n t was a c o r p o r a t e o f f i c e r . As a m a t t e r o f 
law, c o r p o r a t e o f f i c e r s a r e n o t s u b j e c t w o r k e r s . ORS 6 5 6 . 0 2 7 ( 9 ) . T h e r e f o r e , 
t h e 801 was p r i m a f a c i e e v i d e n c e t h a t c l a i m a n t was a n o n s u b j e c t w o r k e r . The 801 
was s e n t t o t h e i n s u r e r who accepted t h e c l a i m and p a i d b e n e f i t s . F u r t h e r m o r e , 
t h e i n s u r e r a c c e p t e d premiums based upon coverage o f n o n s u b j e c t w o r k e r s . 
A c c o r d i n g l y , i n Quadel, t h e i n s u r e r had a c t u a l n o t i c e o f an e l e c t i o n o f coverage 
by t h e employer p r i o r t o t h e c l a i m a n t ' s f a t a l i n j u r i e s . Quadel, s u p r a . 

T h i s i s n o t t h e case he r e . As an i n i t i a l m a t t e r , t h e r e i s no analogous 
p r i o r 801. A l t h o u g h t h e r e c o r d c o n t a i n s an 801 r e p r e s e n t i n g an a c c e p t e d c l a i m 
by a co-worker s i m i l a r l y s i t u a t e d as c l a i m a n t , i n t h a t he i s a n o n s u b j e c t 
w o r k e r , we n o t e t h a t a t t h e t i m e t h e 801 was f i l e d and a c c e p t e d t h e co-worker 
was a dock hand, and hence a s u b j e c t worker. 

We t h e r e f o r e c o n s i d e r t h e employer's p a y r o l l r e p o r t s p r o v i d e d t o t h e i n 
s u r e r , t o d e t e r m i n e i f t h e s e r e p o r t s were s u f f i c i e n t t o e s t a b l i s h n o t i c e o f 
e l e c t i o n t o t h e i n s u r e r . I t appears t h a t t h e f u n c t i o n o f t h e p a y r o l l r e p o r t s 
was t o p r o v i d e premium e s t i m a t e s t o t h e i n s u r e r . T h i s t a s k was a c c o m p l i s h e d by 
i d e n t i f y i n g and c o n s i d e r i n g employee j o b c l a s s i f i c a t i o n s . The e m p loyer's o f f i c e 
manager, Ms. C l e e t o n , t e s t i f i e d t h a t c l a i m a n t was c o n s i d e r e d an " o u t s i d e s a l e s 
man." A p p a r e n t l y , o u t s i d e salesmen were c l a s s i f i e d as "code 8742" w o r k e r s . 

There i s no q u e s t i o n t h a t p r i o r t o September 1, 1986 no w o r k e r s ' compensa
t i o n coverage was p r o v i d e d f o r n o n s u b j e c t workers i n c l a i m a n t ' s j o b c l a s s i f i c a 
t i o n . However, i n September 1986 t h e employer was a u d i t e d by t h e i n s u r e r due t o 
a new p o l i c y y e a r t a k i n g e f f e c t as o f September 1, 1986. The r e c o r d shows t h a t 
t h e q u e s t i o n o f coverage f o r code 8742 workers was c o n s i d e r e d , and a p p a r e n t l y 
d i s c u s s e d . 

Review o f t h e p a y r o l l r e c o r d s suggests t h a t n o n s u b j e c t w o r k e r s e l e c t e d t o 
be c o v e r e d by t h e employer were l i s t e d by name. N o n e t h e l e s s , t h e m o n t h l y pay
r o l l r e p o r t s f o r t h e t i m e p e r i o d s o f September, October, and November 1986 do 
n o t l i s t w o r k e r s d e s i g n a t e d as o u t s i d e salesmen o r code 8742 w o r k e r s . N e i t h e r 
do t h e s e p a y r o l l r e p o r t s l i s t c l a i m a n t by name. 

On t h e o t h e r hand, on December 18, 1986, t h e employer s u b m i t t e d t o t h e i n 
s u r e r a q u a r t e r l y p a y r o l l r e p o r t which i n d i c a t e d t h a t t h e premium e s t i m a t e was 
b e i n g computed u s i n g code 8742 w o r k e r s , o t h e r w i s e d e s c r i b e d as " s a l e s c o n t r a c 
t o r s " f o r t h e t i m e p e r i o d s September, October, and November 1986. A l t h o u g h t h e 
names o f i n d i v i d u a l s a l e s c o n t r a c t o r s were l i s t e d on t h e p a y r o l l r e p o r t , 
c l a i m a n t ' s name was n o t . 

C l e e t o n , by a f f i d a v i t and f u r t h e r i n t e s t i m o n y , s t a t e d t h a t p r i o r t o 
December 1986 she never i n t e n d e d t o i n c l u d e c l a i m a n t i n her premium c o m p u t a t i o n . 
She f u r t h e r t e s t i f i e d t h a t when she f i n a l l y d e c i d e d t o i n c l u d e c l a i m a n t i n t h e 
premium c o m p u t a t i o n i t was by way o f a f t e r t h o u g h t . She i n c l u d e d c l a i m a n t ' s code 
c l a s s i f i c a t i o n because t r u c k d r i v e r s / o w n e r s were covered. She t e s t i f i e d t h a t 
she c o n s u l t e d no o t h e r member o f management i n d e c i d i n g t o do so, nor d i d she 
n o t i f y t h e i n s u r e r . She gave no t h o u g h t t o t h e q u e s t i o n o f s u b j e c t i v i t y , n o r 
d i d she i n t e n d t o a l t e r i n any way t h e employer-employee r e l a t i o n s h i p . 

We f i n d , however, t h a t t h e s e c l a s s i f i c a t i o n s a l t e r n a t i v e l y d e s c r i b e d as 
" o u t s i d e s a l e s , " " s a l e s c o n t r a c t o r s , " and "code 8742" w o r k e r s were n o t i d e n t i 
f i e d on t h e p a y r o l l r e c o r d s as n o n s u b j e c t w o r k e r s . Nor can t h e i r s u b j e c t i v i t y 
s t a t u s be d e t e r m i n e d as m a t t e r o f law. See former ORS 6 56.005(25); 656.027. 
R e g a r d l e s s o f t h e i n t e n t i o n s o r a c t i o n s o f C l e e t o n , t h e f a c t remains t h a t none 
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o f t h e s e documents i n d i c a t e s and i d e n t i f i e s t h a t t h e s e c a t e g o r i e s and c l a s s i f i 
c a t i o n s r e p r e s e n t e d n o n s u b j e c t w o r k e r s . Thus, t h e i n s u r e r was n o t p u t on a c t u a l 
n o t i c e t h a t t h e employer was s e e k i n g t o cover n o n s u b j e c t w o r k e r s . 

We s p e c i f i c a l l y d e c l i n e t o i n f e r from t h e employer's December 18, 1986 
p a y r o l l r e p o r t , s u b m i t t e d f o r t h e purpose o f e s t i m a t i n g premiums, t h a t t h e em
p l o y e r made an e l e c t i o n o f coverage o f n o n s u b j e c t w o r k e r s i n c l a i m a n t ' s j o b 
c l a s s i f i c a t i o n . Thus, we conclude t h e r e has been no w r i t t e n n o t i c e o f e l e c t i o n 
o f coverage as r e q u i r e d by s t a t u t e . 

Copy o f W r i t t e n N o t i c e o f E l e c t i o n t o t h e D i r e c t o r 

I n a d d i t i o n t o p r o v i d i n g t h e i n s u r e r w i t h w r i t t e n n o t i c e o f e l e c t i o n o f 
c o v e r a g e , i t i s r e q u i r e d t h a t t h e D i r e c t o r be p r o v i d e d a copy o f t h e w r i t t e n 
n o t i c e o f e l e c t i o n . ORS 656.039(1). There i s no e v i d e n c e o f a copy b e i n g p r o 
v i d e d t o t h e D i r e c t o r . 

I n Ouadel, t h e c o u r t d i d n o t d i r e c t l y address t h i s p o i n t . However, t h e 
c o u r t r e l i e d on t h e 801 as evidence o f n o t i c e b e i n g g i v e n t o t h e i n s u r e r . 
Ouadel, s u p r a . We n o t e t h a t t h e 801 would have been p r o v i d e d t o t h e D i r e c t o r as 
a m a t t e r o f law. ORS 656.262(12). 

As p r e v i o u s l y p o i n t e d o u t , here, we have no analogous 801. F u r t h e r , even 
s h o u l d t h e p a y r o l l r e c o r d s be c o n s t r u e d as a n o t i c e o f e l e c t i o n , w h i c h we do 
n o t , t h e r e i s no e v i d e n c e t h a t any copy o f t h e p a y r o l l r e p o r t s were p r o v i d e d t o 
t h e D i r e c t o r . A c c o r d i n g l y , we conclude t h e s t a t u t o r y r e q u i r e m e n t o f p r o v i d i n g 
t h e D i r e c t o r a copy o f t h e n o t i c e o f e l e c t i o n was n o t c o m p l i e d w i t h . 

Acceptance o f Premium 

The t h i r d s t a t u t o r y r e q u i r e m e n t i s t h e payment and acceptance o f t h e 
a p p r o p r i a t e f e e s and/or premiums. ORS 656.419(3). I n Ouadel, t h e c o r r e c t 
amount o f premiums were p a i d and accepted by t h e i n s u r e r . Here, l i k e w i s e , t h e 
c o r r e c t amount o f premium was p a i d and accepted by t h e i n s u r e r . However, t h e 
d i s t i n c t i o n and c r u c i a l p o i n t between Ouadel and t h e case h e r e , i s t h a t i n 
Ouadel t h e i n s u r e r knew, i . e . , was on n o t i c e per t h e 8 0 1 , t h a t t h e premium was 
based on n o n s u b j e c t w o r k e r s . Whereas here, t h e i n s u r e r was n o t p u t on n o t i c e 
t h a t t h e premium i n c l u d e d n o n s u b j e c t w o r k e r s . 

C o n c l u s i o n 

A c c o r d i n g l y , we f i n d t h a t t h e employer d i d n o t g i v e w r i t t e n n o t i c e o f 
e l e c t i o n t o t h e i n s u r e r i n o r d e r t o e f f e c t w o r k e r s ' compensation coverage f o r 
c l a i m a n t i n September 1986. Because o f our f i n d i n g above, we do n o t r e a c h o r 
c o n s i d e r t h e a p p r o p r i a t e n e s s o f r e t r o a c t i v e a p p l i c a t i o n o f c o verage. Thus, 
c l a i m a n t i s n o t a s u b j e c t worker, and h i s c l a i m i s n o t compensable: 

ORDER 

The Referee's o r d e r d a t e d May 16, 1989, i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
o f c l a i m a n t ' s low back and neck i n j u r y c l a i m i s r e i n s t a t e d and u p h e l d . C l a i m 
a n t ' s assessed a t t o r n e y f e e o f $1,400 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBIN S. MASSE, Claimant 
WCB Case No. 87-00415 

ORDER ON REVIEW 
Emmons, e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee S e i f e r t ' s o r d e r 
w h i c h : (1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f her a g g r a v a t i o n c l a i m 
f o r a low back i n j u r y ; and (2) reduced her scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g from 10 p e r c e n t (15 d e g r e e s ) , as 
awarded by a p r e v i o u s D e t e r m i n a t i o n Order, t o zer o . On r e v i e w , t h e i s s u e s a r e 
a g g r a v a t i o n and sch e d u l e d permanent d i s a b i l i t y . We v a c a t e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n A p r i l , 1980. As a 
r e s u l t o f t h e compensable i n j u r y , she underwent a l e f t L5-S1 laminotomy and 
d i s c e c t o m y i n l a t e 1980. Her c l a i m was c l o s e d by a J u l y 1981 D e t e r m i n a t i o n 
Order w h i c h awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y . C l a i m a n t c o n t i n u e d t o 
e x p e r i e n c e low back, l e f t h i p and l e f t l e g p a i n . A second D e t e r m i n a t i o n Order 
i s s u e d i n May 1982 wh i c h awarded her 5 p e r c e n t unscheduled permanent d i s a b i l i t y 
f o r h er low back i n j u r y . 

C l a i m a n t c o n t i n u e d w i t h low back and l e f t l o w e r e x t r e m i t y p a i n and was 
u l t i m a t e l y h o s p i t a l i z e d i n February 1983. I n A p r i l 1983, she underwent a r e p e a t 
lumbar d i s c s u r g e r y and p o s t e r i o r lumbar i n t e r b o d y f u s i o n . T h e r e a f t e r , c l a i m a n t 
r e t u r n e d t o p a r t - t i m e work, however, her low back and l e f t l e g symptoms p e r 
s i s t e d . I n October 1984, she underwent f u r t h e r s u r g e r y f o r an u n s t a b l e f u s i o n . 
V o c a t i o n a l a s s i s t a n c e began i n A p r i l 1985 w i t h t h e g o a l o f r e t u r n i n g c l a i m a n t t o 
m o d i f i e d work w i t h h er a t - i n j u r y employer. She a l s o e n r o l l e d i n computer 
c l a s s e s a t a community c o l l e g e . 

I n A p r i l 1986, c l a i m a n t r e t u r n e d t o p a r t - t i m e work w i t h t h e employer. Her 
low back and l e g symptoms p e r s i s t e d , however, r e l a t i v e t o t h e amount o f t i m e 
spent on her f e e t a t work. A December 1986 D e t e r m i n a t i o n Order c l o s e d 
c l a i m a n t ' s c l a i m w i t h an award o f 25 p e r c e n t unscheduled permanent d i s a b i l i t y 
f o r a t o t a l award o f 30 p e r c e n t . The D e t e r m i n a t i o n Order a l s o awarded her 
10 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e 
r i g h t l e g . C l a i m a n t appealed t h i s D e t e r m i n a t i o n Order, however, t h e h e a r i n g was 
postponed when c l a i m a n t e n t e r e d a v o c a t i o n a l t r a i n i n g program i n September 1987. 

C l a i m a n t r e t u r n e d t o l i g h t m o d i f i e d work on A p r i l 16, 1987. She c o n t i n u e d 
t h i s p o s i t i o n u n t i l May 7, 1987 a t which t i m e she was r e l e a s e d f r o m work due t o 
p a i n i n her r i g h t l o w e r e x t r e m i t y . I n J u l y 1987, t h e employer i s s u e d an a g g r a 
v a t i o n d e n i a l on t h e b a s i s t h a t c l a i m a n t ' s compensable c o n d i t i o n had n o t 
worsened. 

I n September 1987, c l a i m a n t e n t e r e d i n t o a v o c a t i o n a l t r a i n i n g program 
w i t h t h e g o a l o f b e i n g t r a i n e d as a l e g a l s e c r e t a r y . I n June 1988, she com
p l e t e d h er v o c a t i o n a l t r a i n i n g . F o l l o w i n g c o m p l e t i o n o f her v o c a t i o n a l t r a i n 
i n g , a J u l y 1988 D e t e r m i n a t i o n Order c l o s e d her c l a i m and i n c r e a s e d her unsched
u l e d permanent d i s a b i l i t y t o 32 p e r c e n t . The D e t e r m i n a t i o n Order a l s o r e d u c e d 
her s c h e d u l e d permanent d i s a b i l i t y award from 10 p e r c e n t t o z e r o . 
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ULTIMATE FINDINGS OF FACT. 

The December 26, 1986 D e t e r m i n a t i o n Order d i d n o t become f i n a l by ope r a 
t i o n o f law. 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t s u s t a i n e d a w o r s e n i n g o f her com
p e n s a b l e c o n d i t i o n and u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l . We c o n c l u d e , 
however, t h a t t h e Referee was w i t h o u t j u r i s d i c t i o n t o d e c i d e t h e m e r i t s o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

ORS 6 5 6 . 2 7 3 ( 4 ) ( c ) p r o v i d e s t h a t a c l a i m f o r a g g r a v a t i o n o f a d i s a b l i n g i n 
j u r y must be made w i t h i n f i v e y e a r s o f t h e f i r s t c l a i m c l o s u r e . ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) p r o v i d e s t h e Board w i t h s o l e j u r i s d i c t i o n f o r " a g g r a v a t i o n " c l a i m s 
f i l e d a f t e r t h e f i v e y e a r p e r i o d has e x p i r e d . 

I n t h e i n s t a n t case, c l a i m a n t ' s c l a i m was f i r s t c l o s e d by a D e t e r m i n a t i o n 
Order d a t e d J u l y 15, 1981. C l a i m a n t ' s a g g r a v a t i o n r i g h t s t h e r e f o r e e x p i r e d on 
J u l y 15, 1986. The a l l e g e d a g g r a v a t i o n a t i s s u e o c c u r r e d i n May 1987. Accord
i n g l y , t h e Referee d i d n o t have j u r i s d i c t i o n t o c o n s i d e r t h e m e r i t s o f c l a i m 
a n t ' s a g g r a v a t i o n c l a i m . Rather, t h e Board has j u r i s d i c t i o n o f t h i s m a t t e r 
under i t s "Own M o t i o n " a u t h o r i t y . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . We t h e r e f o r e v a c a t e t h a t 
p o r t i o n o f t h e Referee's o r d e r which u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

We n o t e p a r e n t h e t i c a l l y t h a t we t r e a t c l a i m a n t ' s a g g r a v a t i o n c l a i m as a 
r e q u e s t f o r "Own M o t i o n " r e l i e f and have i s s u e d an Own M o t i o n Order t h i s d a t e . 

R e d u c t i o n o f Scheduled Permanent D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e r e d u c t i o n o f 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award as s e t f o r t h i n t h e Referee's 
o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The December 1986 D e t e r m i n a t i o n Order which awarded c l a i m a n t 10 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g was 
app e a l e d by c l a i m a n t i n January 1987. A h e a r i n g was s e t , b u t was postponed due 
t o c l a i m a n t ' s e n t r a n c e i n t o a v o c a t i o n a l t r a i n i n g program. F o l l o w i n g c l a i m a n t ' s 
c o m p l e t i o n o f t h e program, t h e J u l y 1988 D e t e r m i n a t i o n Order i s s u e d w h i c h r e 
duced c l a i m a n t ' s s c h e d u l e d award t o z e r o . Inasmuch as t h e December 1986 D e t e r 
m i n a t i o n Order was appealed, i t d i d n o t become f i n a l by o p e r a t i o n o f law. Fur
t h e r , ORS 656.268(5) g r a n t s t h e E v a l u a t i o n D i v i s i o n a u t h o r i t y t o r e d e t e r m i n e 
c l a i m a n t ' s permanent d i s a b i l i t y f o l l o w i n g c o m p l e t i o n o f a v o c a t i o n a l t r a i n i n g 
program. 

A c c o r d i n g l y , t h e Referee c o r r e c t l y found t h a t t h e E v a l u a t i o n D i v i s i o n had 
t h e a u t h o r i t y t o reduce c l a i m a n t ' s scheduled permanent d i s a b i l i t y award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 16, 1989, as r e c o n s i d e r e d May 4, 1989, 
i s v a c a t e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n w h i c h u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s v a c a t e d . The 
rem a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARIA L. SOLIS, Claimant 
WCB Case No. 88-20344 

ORDER ON REVIEW 
B u r t , e t a l . , Claimant A t t o r n e y s 

R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r w h i c h i n c r e a s e d h er 
award o f un s c h e d u l e d permanent d i s a b i l i t y f o r a back i n j u r y f r o m 20 p e r c e n t (64 
d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 32 p e r c e n t (102.4 d e g r e e s ) . The 
SAIF C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w o f t h e Referee's o r d e r s e e k i n g a r e d u c 
t i o n i n c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award. On r e v i e w t h e i s s u e 
i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e 
F a c t s . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " C o n c l u s i o n and O p i n i o n " w i t h t h e f o l 
l o w i n g comments. 

The R eferee r a t e d c l a i m a n t ' s d i s a b i l i t y under t h e s t a n d a r d s t h a t were, 
e f f e c t i v e as o f J u l y 1, 1988. Cla i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as 
of O ctober 5, 1988, and t h e c l a i m was c l o s e d by D e t e r m i n a t i o n Order on November 
1, 1988. S i n c e c l a i m a n t ' s compensable i n j u r y was m e d i c a l l y s t a t i o n a r y a f t e r 
J a n uary 1, 1988, and t h e c l a i m was c l o s e d a f t e r August 19, 1988, t h e Board 
a p p l i e s t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, as amended by t e m p o r a r y 
r u l e s e f f e c t i v e August 19, 1988. The amendments, however, do n o t e f f e c t 
c l a i m a n t ' s d i s a b i l i t y r a t i n g . 

C l a i m a n t argues t h a t she i s e n t i t l e d t o a d d i t i o n a l i m p a i r m e n t f o r a 
p s y c h o l o g i c a l c o n d i t i o n . T h i s c o n d i t i o n , c l a i m a n t contends, s h o u l d be c l a s s i 
f i e d under f o r m e r OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) ( F ) , as a p s y c h o n e u r o s i s , and be g i v e n a 
v a l u e o f 10-45 p e r c e n t . We d i s a g r e e t h a t c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l 
i m p a i r m e n t f o r h er p s y c h o l o g i c a l c o n d i t i o n . 

A permanent s t a t e o f ps y c h o n e u r o s i s must be diag n o s e d by a p s y c h i a 
t r i s t o r p s y c h o l o g i s t . Former OAR 436-35-400(4). P s y c h o l o g i s t , Dr. P i t c h f o r d , 
d i a g n o s e d somatoform p a i n d i s o r d e r and d e p r e s s i o n o f l o n g - s t a n d i n g d u r a t i o n . 
Some h y s t e r i c a l p e r s o n a l i t y c h a r a c t e r i s t i c s were a l s o n o t e d . (Ex. 9 ) . No 
c a u s a l c o n n e c t i o n was made between t h i s d i a g n o s i s and t h e back i n j u r y , o t h e r 
t h a n t h e r e s u l t i n g f i n a n c i a l w o r r i e s a s s o c i a t e d w i t h t h e l o s s o f income due t o 
d i s a b i l i t y . C l a i m a n t ' s symptoms a re d e s c r i b e d as a s i t u a t i o n a l d i s t r e s s r e s u l t 
i n g f r o m t h e r a i s i n g o f c h i l d r e n w h i l e b e i n g unemployed, h a v i n g "empty n e s t " 
syndrome, and f i n a n c i a l problems. We conclude t h a t c l a i m a n t has f a i l e d t o p r o v e 
t h a t h er c u r r e n t p s y c h o l o g i c a l c o n d i t i o n was m a t e r i a l l y caused o r worsened by 
her compensable i n j u r y . 

F u r t h e r m o r e , even i f c l a i m a n t ' s p s y c h o l o g i c a l r e a c t i o n s were due t o 
her compensable c o n d i t i o n , t h e y do n o t r i s e t o t h e Class 1 l e v e l o u t l i n e d i n 
fo r m e r OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) , l e t alone t h e Class 2 l e v e l o f s u b s e c t i o n ( 4 ) ( b ) . 
A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l i m p a i r m e n t f o r a p s y c h o l o g i 
c a l c o n d i t i o n . 
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The SAIF C o r p o r a t i o n c h a l l e n g e s t h e a u t h o r i t y o f t h e Board t o f i n d and 
r a t e d i s a b l i n g p a i n and r e q u e s t s t h a t t h e Board r e c o n s i d e r i t s " p a i n r u l e , " as 
s e t f o r t h i n D a n i e l M. A l i r e , 41 Van N a t t a 752 (1 9 8 9 ) . We d e c l i n e t o do so. 

Cl a i m a n t e x p e r i e n c e s d i s a b l i n g p a i n w h i c h had i t s o n s e t a t t h e t i m e o f 
i n j u r y . (Exs. 7 and 8 ) . She has more t h a n f i v e t y p i c a l and c o n s i s t e n t p a i n 
t r i g g e r p o i n t s and s i g n i f i c a n t changes i n t h e l e v e l o f her p a i n depending on 
p h y s i c a l a c t i v i t y , t e n s i o n , a n x i e t y and s t r e s s . (Exs. 7 and 8 ) . She i s u n a b l e 
t o s i t f o r p e r i o d s i n excess o f t e n minutes due t o severe p a i n and she has d i f 
f i c u l t y b e n d i n g . ( T r . 14, 1 7 ) . Pain a l s o l i m i t s c l a i m a n t ' s w a l k i n g t o 1-2 
b l o c k s and she i s u n a b l e t o do rriost household chores w i t h o u t f r e q u e n t r e s t 
b r e a k s . ( T r . 15-17). Because c l a i m a n t has shown t h a t p a i n causes l o s s o f use 
and f u n c t i o n i n w a l k i n g , s i t t i n g , b ending, and l i f t i n g , t h e R e f e r e e ' s +10 im
p a i r m e n t r a t i n g i s a p p r o p r i a t e . 

Next, SAIF contends t h a t c l a i m a n t has competence i n s e c r e t a r i a l work 
and t h a t t h e Referee's r e f u s a l t o c o n s i d e r t h i s t r a i n i n g because i t o c c u r r e d 
o v e r t e n y e a r s ago i s e r r o r . We agree w i t h t h e Referee's +1 r a t i n g on t h e 
t r a i n i n g f a c t o r ; n o t because c l a i m a n t ' s s e c r e t a r i a l t r a i n i n g o c c u r r e d more t h a n 
t e n y e a r s ago, b u t because t h e t r a i n i n g i s n o t "documented" as r e q u i r e d by f o r 
mer OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( a ) . N e i t h e r p a r t y has " p r o v i d e d " such d o c u m e n t a t i o n . See 
Jack E. Emerald, 42 Van N a t t a 1161 ( 1 9 9 0 ) . 

On de novo r e v i e w , a f t e r c o n s i d e r i n g c l a i m a n t ' s i m p a i r m e n t as m o d i f i e d 
by age, e d u c a t i o n , and a d a p t a b i l i t y f a c t o r s , we a r e persuaded t h a t t h e Referee's 
a n a l y s i s , c o m p u t a t i o n , and i n c r e a s e o f unscheduled permanent d i s a b i l i t y f r o m 20 
p e r c e n t t o 32 p e r c e n t was a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r d a t e d March 6, 1989 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $400, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

August 23, 1990 C i t e as 42 Van N a t t a 1835 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ADOLPH W. WENDE, Claimant 
WCB Case No. 86-16961 

ORDER ON REMAND 
B r o t h e r s , e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals . 
Schwabe, W i l l i a m s o n & Wvatt v. Workers' Compensation Board, 101 Or App 645 
( 1 9 9 0 ) . R e l y i n g on Amfac, I n c . v. G a r c i a - M a c i e l , 98 Or App 88 ( 1 9 8 9 ) , t h e c o u r t 
r e v e r s e d o u r o r d e r w h i c h r e t r o a c t i v e l y a p p l i e d t h e n - e x i s t i n g OAR 438-15-
0 2 7 ( 1 ) ( d ) and d e n i e d t h e i n s u r e r ' s counsel's r e q u e s t f o r a u t h o r i z a t i o n o f a 
c l i e n t - p a i d f e e as u n t i m e l y . The c o u r t f u r t h e r reasoned t h a t i t was u n c l e a r 
what i m p a c t t h e Amfac r u l i n g would have had on our a d d i t i o n a l c o n c l u s i o n t h a t 
t h e i n s u r e r ' s c o u n s e l ' s r e q u e s t was a l s o no t a p p r o v a b l e because i t was n o t 
accompanied by an exec u t e d r e t a i n e r agreement as r e q u i r e d by f o r m e r OAR 438-15-
0 1 0 ( 1 ) . C o n s e q u e n t l y , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

I n Amfac, I n c . v. G a r c i a - M a c i e l . supra, t h e c o u r t h e l d t h a t t h e Board's 
r e t r o a c t i v e a p p l i c a t i o n o f i t s "statement o f s e r v i c e s " r u l e was u n r e a s o n a b l e i n 
t h a t i t r e q u i r e d t h e i n s u r e r ' s c o u n s e l t o comply w i t h a r u l e w h i c h d i d n o t e x i s t 
a t t h e t i m e c ompliance was p u t a t i v e l y r e q u i r e d . C o n s i s t e n t w i t h t h e r e a s o n i n g 
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e x p r e s s e d i n t h e Amfac h o l d i n g , we conclude t h a t t h e r e t r o a c t i v e a p p l i c a t i o n o f 
fo r m e r OAR 438-15-010(1) t o r e q u e s t s f o r c l i e n t - p a i d f e e a u t h o r i z a t i o n s would 
l i k e w i s e be i m p r o p e r . A c c o r d i n g l y , we h o l d t h a t t h e a f o r e m e n t i o n e d r u l e has no 
a p p l i c a t i o n t o t h e s e c i r c u m s t a n c e s . 

F o l l o w i n g o u r r e v i e w o f t h e i n s u r e r ' s c o u n s e l ' s s t a t e m e n t o f s e r v i c e s and 
a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n former OAR 438-15-010(6) (renumbered 
43 8 - 1 5 - 0 1 0 ( 4 ) , J u l y 1, 1990, WCB Admin. Order 7-1990), we approve a c l i e n t - p a i d 
f e e , n o t t o exceed $2,064. I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t , e f f e c t i v e 
J u l y 1, 1990, R e f e r e e , Board, o r c o u r t a u t h o r i z a t i o n o f a t t o r n e y f e e s p a y a b l e 
f r o m c a r r i e r s t o t h e i r l e g a l c o u n s e l i s no l o n g e r r e q u i r e d . Senate B i l l 1197, 
30, 5 4 ( 2 ) . Y e t , because t h i s i s s u e arose p r i o r t o t h e e f f e c t i v e d a t e o f t h e 
s t a t u t o r y amendments and s i n c e t h i s m a t t e r has been remanded t o us f o r c o n s i d e r 
a t i o n o f a c l i e n t - p a i d f e e , we have e x p r e s s l y a u t h o r i z e d a f e e . 

I T IS SO ORDERED. 

August 24, 1990 C i t e as 42 Van N a t t a 1836 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RILEY F. BEAN, Claimant 
WCB Case No. 88-17098 
ORDER OF ABATEMENT 

Malagon & Moore, Claimant A t t o r n e y s 
S n a r s k i s , Yager, e t a l . , Defense A t t o r n e y s 

The Board i s s u e d an Order on Review i n t h e a b o v e - c a p t i o n e d m a t t e r on 
August 10, 1990. I n t h a t o r d e r , we concluded t h a t clamant had n o t s u s t a i n e d a 
compensable a g g r a v a t i o n o f h i s low back c o n d i t i o n . C l a i m a n t now r e q u e s t s t h a t 
t h e Board a b a t e i t s o r d e r and remand t h e m a t t e r t o t h e Referee f o r f u r t h e r 
development o f t h e r e c o r d p u r s u a n t t o ORS 656.295(5). 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s a b a t e d and w i t h d r a w n . The i n s u r e r i s r e q u e s t e d t o f i l e a r e 
sponse t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r w i l l be t a k e n 
under ad v i s e m e n t . 

I T I S SO ORDERED. 

August 24, 1990 C i t e as 42 Van N a t t a 1836 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES M. KEPFORD, Claimant 

WCB Case No. 87-02846 
ORDER ON REMAND 

Malagon, e t a l . , Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f App e a l s . 
Weyerhaeuser Company v. K e p f o r d , 100 Or App 410 (1 9 9 0 ) . The c o u r t has h e l d t h a t 
t h e employer d i d n o t a c t u n r e a s o n a b l y i n f a i l i n g t o pay t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s t o a r e t i r e d w o rker. Consequently, t h e c o u r t has r e v e r s e d t h a t 
p o r t i o n o f o u r o r d e r t h a t a f f i r m e d a Referee's o r d e r w h i c h assessed a p e n a l t y 
f o r t h e s e l f - i n s u r e d employer's f a i l u r e t o pay temp o r a r y d i s a b i l i t y b e n e f i t s . 
See C h a r l e s M. K e p f o r d , 41 Van N a t t a 573 (19 8 9 ) . 
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Reasoning t h a t we a l s o assessed a p e n a l t y f o r t h e employer's f a i l u r e 
t o c h a r a c t e r i z e c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m as d i s a b l i n g and i t s f a i l 
u r e t o t i m e l y s u b m i t t h e c l a i m t o t h e E v a l u a t i o n D i v i s i o n f o r c l o s u r e , t h e c o u r t 
has remanded f o r r e c o n s i d e r a t i o n i n l i g h t o f i t s d e c i s i o n . We proc e e d w i t h our 
r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f f a c t as r e c i t e d i n our p r i o r o r d e r . C h a r l e s 
M. K e p f o r d , supra. We make t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On May 27, 1986, t h e employer s u b m i t t e d a f o r m 1503 t o t h e E v a l u a t i o n 
D i v i s i o n s e e k i n g a D e t e r m i n a t i o n Order. Rather t h a n r e f e r r i n g t o c l a i m a n t ' s 
1981 o c c u p a t i o n a l d i s e a s e c l a i m , t h e r e q u e s t f o r c l a i m c l o s u r e c a r r i e d 
c l a i m a n t ' s 1974 c l a i m number. The form a l s o i n c l u d e d a l e t t e r f r o m t h e em
p l o y e r ' s c l a i m r e p r e s e n t a t i v e a s s e r t i n g t h a t c l a i m a n t was n o t e n t i t l e d 
t o t e m p o r a r y t o t a l d i s a b i l i t y because he had r e t i r e d . 

On June 10, 1986, t h e Board i s s u e d i t s Order on Remand. As i n s t r u c t e d 
by t h e c o u r t , t h e Board s e t a s i d e t h e employer's d e n i a l o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m and remanded t h e c l a i m t o t h e employer " f o r acceptance, 
payment o f compensation a c c o r d i n g t o law and p r o c e s s i n g t o c l o s u r e under t h e 
p r o v i s i o n s o f ORS 656.268." 

On June 13, 1986, t h e E v a l u a t i o n D i v i s i o n i s s u e d a f o r m 873. I n d i c a t 
i n g t h a t f u r t h e r i n f o r m a t i o n was r e q u i r e d , t h e employer was d i r e c t e d t o : (1) 
s c h e d u l e an o r t h o p e d i c exam; (2) p r o v i d e a m e d i c a l r e p o r t d e s c r i b i n g c l a i m a n t ' s 
o b j e c t i v e f i n d i n g s ; and (3) v e r i f y c l a i m a n t ' s e d u c a t i o n l e v e l . 

On J u l y 17, 1986, c l a i m a n t ' s c o u n s e l r e q u e s t e d t h a t t h e employer com
p l y w i t h t h e Board's June 10, 1986 o r d e r and pro c e s s c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m . 

On J u l y 30, 1986, t h e employer asked Dr. Whitney, o r t h o p e d i s t , t o p r o 
v i d e t h e i n f o r m a t i o n sought by t h e E v a l u a t i o n D i v i s i o n . The employer d i d n o t 
s c h e d u l e an e x a m i n a t i o n . Rather, i t r e q u e s t e d t h a t Whitney make such a r r a n g e 
ments i f he needed t o do so. 

On August 4, 1986, t h e employer's a t t o r n e y responded t o c l a i m a n t ' s 
c o u n s e l ' s J u l y 17, 1986 r e q u e s t t h a t t h e employer p r o c e s s t h e c l a i m . The em
p l o y e r ' s a t t o r n e y p r o v i d e d c o p i e s o f t h e employer's f o r m 1503 and i t s submis
s i o n s , as w e l l as a copy o f t h e E v a l u a t i o n D i v i s i o n ' s f o r m 873. 

On August 19, 1986, Dr. Whitney asked t h e employer f o r f u r t h e r d i r e c 
t i o n s c o n c e r n i n g what i n f o r m a t i o n i t was s e e k i n g . 

On September 2, 1986, c l a i m a n t ' s c o u n s e l r e q u e s t e d an e x p l a n a t i o n from 
t h e employer's a t t o r n e y as t o why c l a i m a n t had n o t been r e c e i v i n g t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . On September 4, 1986, t h e employer's a t t o r n e y responded, 
s t a t i n g t h a t s i n c e c l a i m a n t had r e t i r e d and was r e c e i v i n g r e t i r e m e n t b e n e f i t s he 
was n o t e n t i t l e d t o te m p o r a r y d i s a b i l i t y b e n e f i t s . 

On September 1 1 , 1986, t h e employer's c l a i m r e p r e s e n t a t i v e r e q u e s t e d t h a t 
Dr. W h i t n e y p e r f o r m an e x a m i n a t i o n o f c l a i m a n t . F o l l o w i n g t h i s exam, Whitney was 
asked t o p r o v i d e a c l o s u r e r e p o r t d e s c r i b i n g c l a i m a n t ' s range o f m o t i o n f i n d i n g s , 
r e s i d u a l p h y s i c a l c a p a c i t y , and o t h e r o b j e c t i v e f i n d i n g s . 
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A f t e r c o n d u c t i n g a September 26, 1986 exam, Dr. Whitney p r o v i d e d a 
c l o s i n g r e p o r t on September 30, 1986. N o t i n g c l a i m a n t ' s p r e v i o u s back s u r g 
e r i e s , Whitney r e p o r t e d "marked d e g e n e r a t i o n " i n t h e lumbar s p i n e and "some 
severe s p u r r i n g i n t h e t h o r a c i c s p i n e w i t h what appears t o be some f u s i o n . " 

On F e b r u a r y 20, 1987, c l a i m a n t ' s c o u n s e l r e q u e s t e d a h e a r i n g . Con
t e n d i n g t h a t t h e employer had f a i l e d t o pay temporary t o t a l d i s a b i l i t y and 
pr o c e s s h i s c l a i m t o c l o s u r e , c l a i m a n t sought p e n a l t i e s and a t t o r n e y f e e s . 

On March 16, 1987, t h e E v a l u a t i o n D i v i s i o n a d v i s e d t h e employer t h a t 
i t s r e q u e s t f o r c l a i m c l o s u r e had i n a c c u r a t e l y r e f e r r e d t o t h e 1974 i n j u r y 
c l a i m . N o t i n g t h a t t h e c o u r t and Board o r d e r s had d i r e c t e d p r o c e s s i n g o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m , t h e employer was r e q u e s t e d t o su b m i t t h e 
c l o s u r e forms under t h e a p p r o p r i a t e c l a i m . 

On A p r i l 27, 1987, t h e employer's a t t o r n e y a d v i s e d c l a i m a n t ' s c o u n s e l 
t h a t t h e employer had a t t e m p t e d t o c l o s e c l a i m a n t ' s c l a i m as d i r e c t e d by t h e 
Board's June 10, 1986 o r d e r . S t a t i n g t h a t t h e E v a l u a t i o n D i v i s i o n w o u l d n o t 
pr o c e s s t h e c l a i m a n t under t h e 1974 c l a i m number, t h e employer's a t t o r n e y s t a t e d 
t h a t s t e p s were b e i n g t a k e n t o process t h e c l a i m under a new c l a i m number. 

On J u l y 2 1 , 1987, t h e employer s u b m i t t e d a fo r m 1502 i n d i c a t i n g t h a t 
c l a i m a n t ' s 1981 o c c u p a t i o n a l d i s e a s e c l a i m had been acc e p t e d as n o n d i s a b l i n g . 
The employer a l s o e n c l o s e d a form 1503, s e e k i n g t h e i s s u a n c e o f a D e t e r m i n a t i o n 
Order. I n c l u d e d w i t h t h e s e forms was a l e t t e r f rom t h e employer's c l a i m r e p r e 
s e n t a t i v e , a s s e r t i n g t h a t s i n c e c l a i m a n t had r e t i r e d and was r e c e i v i n g r e t i r e 
ment b e n e f i t s , he was n o t e n t i t l e d t o temporary d i s a b i l i t y . 

On J u l y 29, 1987, t h e E v a l u a t i o n D i v i s i o n asked t h e employer t o 
p r o m p t l y s u b m i t c l a i m a n t ' s "form 801." On August 10, 1987, t h e E v a l u a t i o n 
D i v i s i o n i s s u e d a n o t h e r form 873. N o t i n g t h a t t h e c l a i m had been c l a s s i f i e d as 
n o n d i s a b l i n g and t h a t c l a i m a n t had n o t o b j e c t e d t o t h a t c l a s s i f i c a t i o n , t h e 
E v a l u a t i o n D i v i s i o n s t a t e d t h a t i t would be unable t o c l o s e t h e c l a i m u n t i l t h e 
c l a i m was r e c l a s s i f i e d and a new r e q u e s t f o r c l o s u r e was r e c e i v e d . 

CONCLUSIONS OF LAW 

I f a c a r r i e r u n r e a s o n a b l y d e l a y s o r un r e a s o n a b l y r e f u s e s t o pay com
p e n s a t i o n , t h e c a r r i e r s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t 
o f t h e amounts t h e n due p l u s any a t t o r n e y fees which may be assessed under ORS 
656.382. Former ORS 656.262(10). F a i l u r e ' t o p r o m p t l y p r o c e s s a c l a i m f o r 
c l o s u r e can t r i g g e r t h e s a n c t i o n s o f p e n a l t i e s and a t t o r n e y f e e s i f t h e d e l a y 

i s u n r e a s o n a b l e . L e s t e r v. Weyerhaeuser Co., 70 Or App 307, 310-12 r e v den 298 
Or 427 ( 1 9 8 4 ) . 

A f t e r r e v i e w i n g t h e course o f conduct f o l l o w e d i n t h i s c l a i m , we f i n d 
t h a t t h e employer u n r e a s o n a b l y d e l a y e d t h e payment o f compensation by f a i l i n g t o 
t i m e l y p r o c e s s t h e c l a i m t o c l o s u r e . Our c o n c l u s i o n i s based on t h e f o l l o w i n g 
r e a s o n i n g . 

A l t h o u g h t h e employer a t t e m p t e d t o c l o s e t h e c l a i m i n a p p a r e n t a n t i c i 
p a t i o n o f o u r June 10, 1986 Order on Remand, i t f a i l e d t o p r o v i d e s u f f i c i e n t i n 
f o r m a t i o n t o t h e E v a l u a t i o n D i v i s i o n . When r e q u e s t e d t o o b t a i n f u r t h e r i n f o r m a 
t i o n , t h e employer d i d n o t respond t o i t s i n s t r u c t i o n s f o r 6 weeks. Then, a f t e r 
f i n a l l y s e e k i n g a d d i t i o n a l m e d i c a l i n f o r m a t i o n from Dr. Whitney, c l a i m a n t ' s 
o r t h o p e d i s t , t h e employer d i d n o t i n i t i a l l y schedule an e x a m i n a t i o n as i t had 
been e x p r e s s l y d i r e c t e d . 
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I n a d d i t i o n , a f t e r Whitney sought f u r t h e r c l a r i f i c a t i o n o f h i s i n 
s t r u c t i o n s , t h e employer d i d n o t respond f o r a n o t h e r 3 weeks. I t was a l s o a t 
t h i s p o i n t , September 1 1 , 1986, t h a t t h e employer f i n a l l y c o m p l i e d w i t h t h e 
D i v i s i o n ' s June 13, 1986 d i r e c t i v e t o schedule an e x a m i n a t i o n . 

Dr. Whitney e v e n t u a l l y i s s u e d h i s c l o s i n g e v a l u a t i o n on September 30, 
1986. N o t i n g c l a i m a n t ' s p r e v i o u s back s u r g e r i e s , Whitney r e p o r t e d "marked 
d e g e n e r a t i o n " i n t h e lumbar s p i n e and "some severe s p u r r i n g i n t h e t h o r a c i c 
s p i n e w i t h what appears t o be some f u s i o n . " 

I t i s u n c l e a r when t h e employer p r o v i d e d Dr. Whitney's c l o s i n g r e p o r t 
t o t h e E v a l u a t i o n D i v i s i o n . However, on March 16, 1987, t h e D i v i s i o n a d v i s e d 
t h e employer t h a t i t was unable t o process t h e r e q u e s t f o r c l o s u r e because t h e 
employer was r e f e r r i n g t o a 1974 i n j u r y c l a i m r a t h e r t h a n t h e o c c u p a t i o n a l d i s 
ease c l a i m . Consequently, t h e employer was r e q u e s t e d t o submit t h e a p p r o p r i a t e 
c l a i m p r o c e s s i n g forms under t h e o c c u p a t i o n a l d i s e a s e c l a i m . 

The D i v i s i o n ' s r e q u e s t was f o l l o w e d by a n o t h e r u n e x p l a i n e d 3 month de
l a y . E v e n t u a l l y , on J u l y 2 1 , 1987, t h e employer c o m p l i e d w i t h t h e D i v i s i o n ' s 
r e q u e s t and s u b m i t t e d c l a i m p r o c e s s i n g and c l o s u r e forms c o i n c i d i n g w i t h 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . However, t h i s i n f o r m a t i o n was s t i l l i n 
s u f f i c i e n t because t h e f i l e l a c k e d a form 801. T h e r e f o r e , on J u l y 29, 1987, t h e 
employer was r e q u e s t e d t o p r o v i d e t h e m i s s i n g 801 fo r m . 

F i n a l l y , on August 10, 1987, t h e D i v i s i o n r e p o r t e d t h a t i t was unable 
t o i s s u e a D e t e r m i n a t i o n Order because t h e employer had c l a s s i f i e d t h e c l a i m as 
n o n d i s a b l i n g and t h e r e was no r e q u e s t f o r r e c l a s s i f i c a t i o n . Thus, a p p r o x i m a t e l y 
14 months a f t e r t h e Board's June 10, 1986 Order on Remand, c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m had s t i l l n o t been c l o s e d . 

I n defense o f i t s conduct, t h e employer r e f e r s t o t h e c o n f u s i o n caused 
by i t s use o f c l a i m a n t ' s 1974 i n j u r y c l a i m numbers. I t a c c u r a t e l y n o t e s t h a t 
t h e s e numbers were used by a l l p r i o r forums d u r i n g t h e l i t i g a t i o n o f i t s d e n i a l 
o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . 

We acknowledge t h a t t h i s apparent c o n f u s i o n was r e s p o n s i b l e f o r some 
o f t h e d e l a y s i n c l a i m p r o c e s s i n g . However, an i n a c c u r a t e c l a i m number was n o t 
r e s p o n s i b l e f o r t h e employer's f o l l o w i n g d e l a y s : (1) 6 weeks t o respond t o 
t h e E v a l u a t i o n D i v i s i o n ' s r e q u e s t t o o b t a i n f u r t h e r m e d i c a l i n f o r m a t i o n ; 
(2) 3 weeks t o r e p l y t o Dr. Whitney's r e q u e s t f o r a d d i t i o n a l i n f o r m a t i o n ; (3) 3 
months t o sc h e d u l e an e x a m i n a t i o n as i n s t r u c t e d by t h e D i v i s i o n ; (4) t h e appar
e n t 6 month d e l a y between Dr. Whitney's September 30, 1986 c l o s i n g e v a l u a t i o n 
r e p o r t and t h e D i v i s i o n ' s March 1987 r e p l y ; and (5) 4 months t o r e s u b m i t t h e 
a p p r o p r i a t e c l a i m p r o c e s s i n g forms under t h e o c c u p a t i o n a l d i s e a s e c l a i m number 
t o t h e E v a l u a t i o n D i v i s i o n . 

I n c o n c l u s i o n , we c o n s i d e r t h e a f o r e m e n t i o n e d u n e x p l a i n e d d e l a y s i n 
p r o c e s s i n g t h e c l a i m t o c l o s u r e t o have been u n r e a s o n a b l e . C o n s e q u e n t l y , we 
agree w i t h t h e Referee's assessment o f a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r 
t h e employer's u n r e a s o n a b l e conduct. See former ORS 65 6 . 2 6 2 ( 1 0 ) ; L e s t e r v. 
Weyerhaeuser Co., supra. 

Inasmuch as t h e a f o r e m e n t i o n e d unreasonable d e l a y i n c l o s u r e i s s u f f i 
c i e n t t o s u p p o r t t h e assessment o f a p e n a l t y and because any p e n a l t y f o r t h e em
p l o y e r ' s a l l e g e d u n reasonable m i s c l a s s i f i c a t i o n o f t h e c l a i m w o u ld a p p l y t o t h e 
same p e r i o d , we do n o t address t h e i s s u e o f t h e employer's c l a s s i f i c a t i o n o f t h e 
c l a i m as n o n d i s a b l i n g . 
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A c c o r d i n g l y , f o r i t s unreasonable conduct i n f a i l i n g t o t i m e l y s u b m i t 
t h e c l a i m f o r c l o s u r e , t h e employer s h a l l pay c l a i m a n t 25 p e r c e n t o f t h e compen
s a t i o n awarded by t h e Referee's October 1, 1987 o r d e r . For s e r v i c e s c o n c e r n i n g 
t h i s p e n a l t y i s s u e , t h e Referee's $2,000 p e n a l t y - r e l a t e d a t t o r n e y f e e i s r e 
i n s t a t e d , t o be p a i d by t h e employer. 

I T IS SO ORDERED. 

August 24, 1990 C i t e as 42 Van N a t t a 1840 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KAIHIE L. MCCORKLE, Claimant 

WCB Case No. 88-22096 
ORDER ON REVIEW 

I m p e r a t i , e t a l . , Claimant A t t o r n e y s 
Chelsea Mohnike ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a s h o u l d e r and neck i n j u r y 
f r o m 20 p e r c e n t (64 degrees) t o 22 p e r c e n t (70.4 d e g r e e s ) , whereas t h e D e t e r m i 
n a t i o n Order awarded no a d d i t i o n a l compensation. On r e v i e w , t h e i s s u e i s e x t e n t 
o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g . C l a i m a n t i s un a b l e t o r e g u l a r l y work more t h a n 30 hours p e r week due 
t o t h e compensable i n j u r y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 30 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h er neck and s h o u l d e r i n j u r y : 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t contends t h a t she i s l i m i t e d by her i n j u r y t o a 3-day 
work week o f 7 hours p e r day, and t h u s t h a t t h e s t a n d a r d s , w h i c h do n o t c o n s i d e r 
endurance, i n a d e q u a t e l y compensate her f o r her i n j u r y . The SAIF C o r p o r a t i o n 
r e p l i e s t h a t c l a i m a n t v o l u n t a r i l y reduced her hours o f work and t h a t she has n o t 
pr o v e d by c l e a r and c o n v i n c i n g e v i d e n c e t h a t she cannot work a f u l l work week. 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
by 2 p e r c e n t because t h e p a r t i e s s t i p u l a t e d t o a minimum o f 22 p e r c e n t . She d i d 
n o t c o n s i d e r t h e i s s u e o f c l a i m a n t ' s reduced endurance. We do so now on de novo 
r e v i e w . 

C l a i m a n t worked as a m e d i c a l o f f i c e manager, bookkeeper and a s s i s t a n t . 
O c c a s i o n a l l y she a s s i s t e d w i t h l i f t i n g p a t i e n t s . She s u s t a i n e d a compensable 
l e f t s h o u l d e r and neck i n j u r y w h i c h u l t i m a t e l y r e q u i r e d a laminectomy a t C6-7. 
P r i o r t o h e r s u r g e r y , c l a i m a n t s t i p u l a t e d t o an award o f 20 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y . Her c l a i m was reopened f o r a di s c e c t o m y and f u s i o n a t C.6-
7. C l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y on June 28, 1988 and h e r c l a i m 
was a g a i n c l o s e d by D e t e r m i n a t i o n Order on August 9, 1988, w h i c h awarded no 
a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y . 
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E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 
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I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s 
o r h e r c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by 
a r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be 
made p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 
and M i c h e l l e G r i f f i t h , , 40 Van N a t t a 2086 ( 1 9 8 8 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, f o r m e r OAR 
436-35-001 e t sea, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l 
i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unsched
u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-270(1). 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " 
i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Board r e v i e w o f t h e i s s u e o f permanent p a r t i a l d i s a b i l i t y c o n t i n u e s t o be 
de novo on t h e h e a r i n g r e c o r d . The u n d e r l y i n g f a c t s t o w h i c h t h e " s t a n d a r d s " 
a r e a p p l i e d need o n l y be e s t a b l i s h e d by a preponderance o f t h e e v i d e n c e . How
e v e r , e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e 
" s t a n d a r d s " . ORS 656.283(7) and 656.295(5). 

Age and E d u c a t i o n . 

The p a r t i e s s t i p u l a t e d t o a v a l u e o f 4 f o r c l a i m a n t ' s age and e d u c a t i o n 
f a c t o r s . 

A d a p t a b i l i t y Where C l a i m a n t Has Returned t o M o d i f i e d Work. 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s unable t o r e t u r n t o h i s o r 
her u s u a l and customary work b u t who has r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares 
t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i 
c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even t h o u g h c l a i m a n t 
may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e modi
f i e d employment. P h y s i c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " gener
a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) -
( d ) . 

C l a i m a n t t e s t i f i e d t h a t p r i o r t o t h e i n j u r y she l i f t e d 50 pounds e v e r y 
day o r e v e r y o t h e r day. Now she l i f t s n o t h i n g . I n t h i s case, c l a i m a n t ' s u s u a l 
and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do medium work. C l a i m a n t ' s 
m o d i f i e d work r e q u i r e s a s e d e n t a r y p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i 
a t e a d a p t a b i l i t y v a l u e i s 2.5. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 
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I m p a i r m e n t . 

C l a i m a n t had f u l l s h o u l d e r range o f m o t i o n (ROM). T h e r e f o r e no v a l u e i s 
a l l o w e d . See f o r m e r OAR 436-35-320. A laminectomy w i t h a s i n g l e d i s c e c t o m y i s 
r a t e d a t 5 p e r c e n t . Former OAR 436-35-350(2). A f a v o r a b l e s p i n a l f u s i o n o f any 
two c e r v i c a l d i s c s i s r a t e d a t 2 p e r c e n t . Former OAR 436-35-350(3). Range o f 
m o t i o n i n t h e c e r v i c a l r e g i o n o f t h e s p i n e ( f l e x i o n 25 degrees = .5; e x t e n s i o n 
25 degrees = .5; r i g h t r o t a t i o n 70 degrees = 0; l e f t r o t a t i o n 40 degrees = 0 de
g r e e s ; r i g h t l a t e r a l b e n d i n g 20 degrees = 1; l e f t l a t e r a l b e n d i n g 15 degrees = 
1.5) i s added, n o t combined, f o r a r a t i n g o f 3.5 p e r c e n t . Former OAR 436-35-

3 6 0 ( 2 ) , ( 3 ) , ( 4 ) , (5) and ( 1 0 ) . The s p i n a l r a t i n g s are combined, n o t added, t o 
r e a c h a f i n a l r a t i n g o f 10.2. Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . C l a i m a n t ' s 
age v a l u e and her e d u c a t i o n v a l u e a r e 4. When t h a t v a l u e i s m u l t i p l i e d by 
c l a i m a n t ' s a d a p t a b i l i t y v a l u e o f 2.5, t h e p r o d u c t i s 10. When t h a t v a l u e i s 
added t o c l a i m a n t ' s i m p a i r m e n t v a l u e o f 10.2 t h e r e s u l t i s 20.2 p e r c e n t unsched
u l e d permanent d i s a b i l i t y . Former OAR 436-35-280(7). That d i s a b i l i t y f i g u r e i s 
rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . I d . C l a i m a n t ' s permanent d i s a b i l 
i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 21 p e r c e n t . 

C l e a r and C o n v i n c i n g Evidence. 

C l a i m a n t has worked f u l l t i m e f o r t h e same employer f o r e l e v e n y e a r s . 
She c o n t i n u e s t o work f o r him, b u t w i t h m o d i f i c a t i o n o f her j o b . C l a i m a n t 
t e s t i f i e d w i t h o u t c o n t r a d i c t i o n t h a t she would l i k e t o work f u l l t i m e b u t i s un
a b l e t o do so because her endurance has been reduced as a r e s u l t o f h e r compens
a b l e i n j u r y . C l a i m a n t ' s employer has a r r a n g e d f o r two hour l u n c h b r e a k s , so 
t h a t c l a i m a n t can r e s t f o r t h e a f t e r n o o n ' s work. She works o n l y t h r e e days a 
week, Monday, Wednesday and Thursday, so t h a t she can r e s t f o r t h e f o l l o w i n g 
week's work. She has been w o r k i n g from 6 t o 10 hours a day, o c c a s i o n a l l y work
i n g l o n g e r by t a k i n g work home, f o r an average o f about 27 h o u r s a week. She 
s h o u l d work no more t h a n 30 hours a week, a c c o r d i n g t o her t r e a t i n g n e u r o 
surgeon, Dr. S i l v e r . C l a i m a n t has a l s o h i r e d a housekeeper t o p e r f o r m a l l her 
h o u s e h o l d c h o r e s , w i t h t h e e x c e p t i o n o f c o o k i n g . Based on t h i s r e c o r d , we f i n d 
t h a t c l a i m a n t has s u s t a i n e d a l o s s o f endurance as a r e s u l t o f her compensable 
i n j u r y . C o n s i d e r i n g t h e r e s i d u a l s o f c l a i m a n t ' s neck i n j u r y , i n c l u d i n g t h i s 
l o s s o f endurance, we f i n d by c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t has 
s u f f e r e d a 30 p e r c e n t l o s s o f e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1989, as r e c o n s i d e r e d May 5, 1989, i s 
m o d i f i e d . I n a d d i t i o n t o c l a i m a n t ' s p r i o r award o f 20 p e r c e n t (64 d egrees) un
s c h e d u l e d permanent d i s a b i l i t y , as w e l l as t h e Referee's award o f 2 p e r c e n t (6.4 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y , c l a i m a n t i s awarded 8 p e r c e n t (25.6 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y , g i v i n g her a t o t a l award t o d a t e o f 
30 p e r c e n t (96 degrees) unscheduled permanent d i s a b i l i t y f o r her neck and s h o u l 
der i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compen
s a t i o n c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, 
t h e t o t a l a t t o r n e y f e e s awarded by t h e Referee and Board o r d e r s s h a l l n o t exceed 
$3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
LOUIS R. ANAYA, Claimant 
WCB Case No. C-00001 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Max Rae, Claimant A t t o r n e y 

Reviewed by Board Members H o w e l l , P e r r y and C r i d e r . 

On J u l y 19, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t ' a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $4,000 by I n d u s t r i a l I n d e m n i t y Company, 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . 

Oregon Laws 1990, c h a p t e r 2, s e c t i o n 9 amended ORS 656.236 t o p r o v i d e t h a t 
p a r t i e s t o w o r k e r s ' compensation c l a i m s may d i s p o s e o f any m a t t e r s r e g a r d i n g a 
c l a i m , e x c e p t m e d i c a l s e r v i c e s . Such agreements a re s u b j e c t t o t h e terms and 
c o n d i t i o n s p r e s c r i b e d by t h e d i r e c t o r o f t h e Department o f I n s u r a n c e and 
Fi n a n c e . E f f e c t i v e J u l y 1, 1990, t h e d i r e c t o r adopted a t e m p o r a r y r u l e , OAR 
436-60-145, s e t t i n g f o r t h t h e terms and c o n d i t i o n s f o r d i s p o s i t i o n s o f c l a i m s 
p u r s u a n t t o ORS 656.236. A l s o e f f e c t i v e J u l y 1, 1990, t h e Board adopted tempo
r a r y r u l e s , OAR 438-09-020, 438-09-023 and 438-09-025, e s t a b l i s h i n g t h e fo r m and 
n o t i c e r e q u i r e m e n t s f o r " c l a i m d i s p o s i t i o n agreements" as w e l l as t h e manner i n 
w h i c h c l a i m d i s p o s i t i o n agreements are t o be processed. 

C l a i m d i s p o s i t i o n agreements a re f i l e d w i t h t h e Board f o r a p p r o v a l . ORS 
656.236. ORS 656.236 p e r m i t s t h e p a r t i e s t o f i l e any d i s p o s i t i o n o f an accepted 
c l a i m w h i c h : 1) does n o t d i s p o s e o f t h e r i g h t t o m e d i c a l s e r v i c e s ; 2) t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e ; and 3) comports w i t h t h e terms and c o n d i t i o n s p r e 
s c r i b e d by t h e d i r e c t o r . 

When a c l a i m d i s p o s i t i o n agreement i s s u b m i t t e d t o us, we w i l l f i r s t 
d e t e r m i n e i f i t meets our form, n o t i c e and f i l i n g r e q u i r e m e n t s . We w i l l a l s o 
r e v i e w a l l c l a i m d i s p o s i t i o n agreements t o d e t e r m i n e i f t h e y s a t i s f y t h e p r e r e q 
u i s i t e s e s t a b l i s h e d by ORS 656.236 and OAR 436-60-145 (Temp.). F i l i n g w i l l n o t 
be a c c e p t e d , and acknowledgment w i l l n o t be i s s u e d , i f a c l a i m d i s p o s i t i o n 
agreement f a i l s t o s a t i s f y e i t h e r our r e q u i r e m e n t s o r t h e r e q u i r e m e n t s o f t h e 
s t a t u t e and t h e d i r e c t o r ' s r u l e . See OAR 438-09-020(3). 

ORS 656.236 p r o v i d e s t h a t once a c l a i m d i s p o s i t i o n agreement i s p r o p e r l y 
f i l e d w i t h t h e Board: 

" * * * 

The d i s p o s i t i o n s h a l l be approved i n a f i n a l o r d e r u n l e s s : 

(a) The boa r d f i n d s t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law; 

(b) The boa r d f i n d s t h e proposed d i s p o s i t i o n i s t h e r e s u l t o f an 
i n t e n t i o n a l m i s r e p r e s e n t a t i o n o f m a t e r i a l f a c t ; o r 

( c ) W i t h i n 30 days o f s u b m i t t i n g t h e d i s p o s i t i o n f o r a p p r o v a l , t h e 
wo r k e r r e q u e s t s t h e board t o d i s a p p r o v e t h e d i s p o s i t i o n . " 

We w i l l a p p l y OAR 438-09-025(2) t o c a l c u l a t e t i m e p e r i o d s f o r purposes o f 
d e t e r m i n i n g i f a worker r e q u e s t s us t o d i s a p p r o v e a c l a i m d i s p o s i t i o n agreement 
w i t h i n 30 days o f su b m i s s i o n . 
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When d e t e r m i n i n g i f a c l a i m d i s p o s i t i o n agreement r e s u l t e d f r o m i n t e n 
t i o n a l m i s r e p r e s e n t a t i o n o f m a t e r i a l f a c t under ORS 6 5 6 . 2 3 6 ( 1 ) ( b ) , we w i l l 
u t i l i z e t h e common l e g a l meaning f o r t h e t e r m " m i s r e p r e s e n t a t i o n . " M i s r e p r e s e n 
t a t i o n i s , an i n t e n t i o n a l f a l s e s t a t e m e n t o f a s u b s t a n t i v e f a c t , o r any conduct 
w h i c h l e a d s t o a b e l i e f o f a s u b s t a n t i v e f a c t m a t e r i a l t o p r o p e r u n d e r s t a n d i n g 
o f t h e m a t t e r i n hand, made w i t h i n t e n t t o d e c e i v e o r m i s l e a d . 

ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) r e q u i r e s t h e Board t o d i s a p p r o v e a c l a i m d i s p o s i t i o n 
agreement w h i c h i t f i n d s t o be "unreasonable as a m a t t e r o f law." "Unreasonable 
as a m a t t e r o f law" i s n o t d e f i n e d by Workers' Compensation Law and we have n o t 
fo u n d case law d e f i n i n g t h a t t e r m . We are persuaded by what l e g i s l a t i v e h i s t o r y 
t h e r e i s on t h e s u b j e c t t h a t "unreasonable as a m a t t e r o f law" was i n t e n d e d t o 
mean more t h a n t h a t t h e c l a i m d i s p o s i t i o n agreement exceeds t h e bounds o f law, 
a l t h o u g h " u n r e a s o n a b l e as a m a t t e r o f law" would encompass such an u n l a w f u l 
agreement. We b e l i e v e t h a t , j u s t as i n t h e case f o r a summary judgment o r 
d i r e c t e d v e r d i c t i n a c i v i l p r o c e e d i n g , a q u e s t i o n o f f a c t may be d e t e r m i n e d "as 
a m a t t e r o f law" when a r e a s o n a b l e f a c t - f i n d e r c o u l d o n l y answer t h e q u e s t i o n o f 
f a c t i n one way. See e.g. C e l o r i e v. Roberts B r o t h e r s , I n c . , 202 Or 671 ( 1 9 5 4 ) ; 
McCoy v. Union P a c i f i c R a i l r o a d Co., 102 Or App 620, 624 ( 1 9 9 0 ) . We w i l l u t i 
l i z e such a s t a n d a r d i n d e t e r m i n i n g whether a c l a i m d i s p o s i t i o n agreement must 
be r e j e c t e d under ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . I n o t h e r words, we w i l l f i n d a c l a i m d i s 
p o s i t i o n agreement "unreasonable as a m a t t e r o f law" i f i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s , r u l e s o r a p p l i c a b l e case law, o r i f a r e a s o n a b l e f a c t - f i n d e r 
c o u l d o n l y c o n c l u d e t h a t t h e agreement was unreasonable as a m a t t e r o f f a c t . 

I n t h i s case t h e c l a i m d i s p o s i t i o n agreement met each p r e r e q u i s i t e f o r 
f i l i n g w i t h us. The agreement was acknowledged as s u b m i t t e d on J u l y 19, 1990. 
T h i r t y days have passed and t h e worker has not r e q u e s t e d d i s a p p r o v a l o f t h e 
agreement. We do n o t f i n d t h a t t h e agreement i s u n r e a s o n a b l e as a m a t t e r o f law 
o r t h e r e s u l t o f an i n t e n t i o n a l m i s r e p r e s e n t a t i o n o f m a t e r i a l f a c t . T h e r e f o r e , 
t h e agreement i s approved. I n a d d i t i o n , t h e a t t o r n e y f e e p r o v i d e d f o r i n t h e 
agreement i s approved. 

I T I S SO ORDERED. 

August 28, 1990 C i t e as 42 Van N a t t a 1844 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ANTHONY S. AMADO, JR., Claimant 

WCB Case No. CV-90002 
ORDER DENYING REQUEST 

Thomas E. Ewing, A s s i s t a n t A t t o r n e y General 

A p p l i c a n t has o b j e c t e d t o t h e s p e c i a l h e a r i n g s o f f i c e r ' s J u l y 18, 1990 
F i n d i n g s o f F a c t , C o n c l u s i o n s and Proposed Order i n t h i s Crime V i c t i m Compensa
t i o n p r o c e e d i n g . We co n c l u d e t h a t c l a i m a n t ' s o b j e c t i o n s a r e u n t i m e l y and t h a t 
t h e p r o p o s e d o r d e r has become a f i n a l o r d e r o f t h e Board. 

P u r s u a n t t o ORS 147.115, t h e d e c i s i o n by t h e Board i n an a p p e a l o f a 
Department d e c i s i o n i s f i n a l and n o t s u b j e c t t o f u r t h e r a d m i n i s t r a t i v e o r j u d i 
c i a l r e v i e w . The Board, under i t s r u l e m a k i n g a u t h o r i t y i n ORS 656.726(4) and 
14 7 . 1 5 5 ( 5 ) , has p r o v i d e d t h a t t h e s p e c i a l h e a r i n g s o f f i c e r ' s p roposed o r d e r 
s h a l l be a f i n a l o r d e r o f t h e Board 30 days a f t e r t h e f i l i n g o f t h e pr o p o s e d 
o r d e r w i t h t h e Board and m a i l i n g t o i n t e r e s t e d p a r t i e s , u n l e s s t h e p r o p o s e d 
o r d e r i s sooner w i t h d r a w n o r m o d i f i e d by t h e Board. OAR 438-82-045. O b j e c t i o n s 
t o a pr o p o s e d o r d e r must be i n w r i t i n g and f i l e d w i t h t h e Board w i t h i n 20 days 
f r o m t h e d a t e o f t h e proposed o r d e r t o be c o n s i d e r e d . OAR 438 - 8 2 - 0 4 5 ( 6 ) . 
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Here, t h e s p e c i a l h e a r i n g s o f f i c e r ' s proposed o r d e r was f i l e d w i t h t h e 
Board and m a i l e d t o t h e p a r t i e s on J u l y 18, 1990. That o r d e r c o n t a i n e d a n o t i c e 
t o t h e p a r t i e s w h e r e i n a p p l i c a n t was a d v i s e d o f h i s r i g h t t o o b j e c t t o t h e o r d e r 
w i t h i n 20 days from t h e d a t e o f t h e o r d e r . A p p l i c a n t f i l e d a l e t t e r w i t h t h e 
Board on August 17, 1990, s t a t i n g t h a t he o b j e c t e d t o t h e f i n d i n g s c o n t a i n e d i n 
t h e p r o p o s e d o r d e r . We f i n d t h a t a p p l i c a n t f a i l e d t o f i l e h i s o b j e c t i o n t o t h e 
pro p o s e d o r d e r w i t h i n 20 days from t h e dat e o f t h e proposed o r d e r . Moreover, 
t h e s p e c i a l h e a r i n g s o f f i c e r ' s proposed o r d e r was n o t w i t h d r a w n o r m o d i f i e d 
p r i o r t o 30 days f o l l o w i n g f i l i n g and m a i l i n g o f t h e proposed o r d e r . A ccord
i n g l y , t h e proposed o r d e r has become a f i n a l o r d e r o f t h e Board. 

We n o t e t h a t , upon i t s own m o t i o n o r t h e r e q u e s t o f any i n t e r e s t e d 
p a r t y , w i t h i n 30 days a f t e r a f i n a l d e c i s i o n o f t h e Board, t h e Board may w i t h 
draw i t s d e c i s i o n f o r r e c o n s i d e r a t i o n . OAR 438-82-050. A p p l i c a n t ' s l e t t e r gave 
no e x p l a n a t i o n f o r h i s o b j e c t i o n s t o t h e f i n d i n g s c o n t a i n e d i n t h e proposed 
o r d e r . Our r e v i e w o f t h e proposed o r d e r d i s c l o s e s no b a s i s upon w h i c h t o reach 
c o n c l u s i o n s o t h e r t h a n t h o s e found i n t h e proposed o r d e r . T h e r e f o r e , even i f we 
were t o c o n s t r u e a p p l i c a n t ' s l e t t e r as a r e q u e s t f o r r e c o n s i d e r a t i o n , we would 
n o t a l t e r t h e f i n a l o r d e r . 

A c c o r d i n g l y , a p p l i c a n t ' s r e q u e s t i s d e n i e d . 

I T IS SO ORDERED. 

August 28, 1990 C i t e as 42 Van N a t t a 1845 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
OLIVER F. COON, Claimant 
WCB Case No. 89-04061 

ORDER ON REVIEW (REMANDING) 
Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 

Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r t h a t : (1) e x c l u d e d 
c e r t a i n e x h i b i t s o f f e r e d i n t o evidence by c l a i m a n t ; and (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s v e s t i b u l a r c o m p l a i n t s . On r e v i e w , t h e i s s u e s a r e 
ev i d e n c e and c o m p e n s a b i l i t y . We r e v e r s e on t h e e v i d e n c e i s s u e and remand. 

FINDINGS OF FACT 

At t h e May 16, 1989 h e a r i n g , c l a i m a n t s u b m i t t e d two e x h i b i t s i n a d d i t i o n 
t o t h o s e he s u b m i t t e d p r i o r t o h e a r i n g . The e x h i b i t s s u b m i t t e d a t h e a r i n g were 
r e p o r t s by Dr. Grimm and Dr. Hemenway, marked as E x h i b i t s 47 and 49, r e s p e c 
t i v e l y . B o t h r e p o r t s were a u t h o r e d on May 15, 1989. They were r e c e i v e d by 
c l a i m a n t on May 16, 1989, and were n o t d i s c l o s e d t o SAIF p r i o r t o h e a r i n g . 

The R e f e r e e r e j e c t e d E x h i b i t s 47 and 49 as u n t i m e l y . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t d i s c l o s e d t h e r e p o r t s o f Drs. Grimm and Hemenway w i t h i n seven 
days o f r e c e i p t . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t t h e Board r u l e s r e q u i r e d t h e R e f e r e e t o a d m i t any 
document t h a t has been t i m e l y d i s c l o s e d under t h e r u l e s w i t h o u t r e g a r d t o ques
t i o n s o f d i l i g e n c e and good cause. We agree. 
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OAR 438-07-018(2) r e q u i r e s c l a i m a n t t o submit h i s e x h i b i t s 10 days b e f o r e 
t h e h e a r i n g . However, n o t h i n g i n t h e r u l e s p r e c l u d e s a d m i s s i o n o f o t h e r docu
ments p r o v i d e d t h e y have been t i m e l y d i s c l o s e d . 

OAR 438-07-015 r e q u i r e s t h e p a r t i e s t o d i s c l o s e c l a i m s documents w i t h i n 
15 days o f i n i t i a l r e q u e s t and t o d i s c l o s e s u b s e q u e n t l y o b t a i n e d documents 
w i t h i n 7 days o f r e c e i p t . OAR 438-07-018(4) v e s t s t h e Referee w i t h d i s c r e t i o n 
t o e x c l u d e documents n o t d i s c l o s e d w i t h i n t h e t i m e p r e s c r i b e d by OAR 438-07-015 
i f t h e r e i s p r e j u d i c e t o t h e o t h e r p a r t y . See a l s o OAR 438-07-015(5). The r u l e 
does n o t , however, v e s t t h e Referee w i t h d i s c r e t i o n t o e x c l u d e t i m e l y - d i s c l o s e d 
documents because t h e documents c o u l d have been o b t a i n e d a t an e a r l i e r t i m e . 
Where, as h e r e , a m e d i c a l r e p o r t i s produced w i t h i n 7 days o f r e c e i p t as r e 
q u i r e d by t h e r u l e , b u t t h e o t h e r p a r t y i s p u t a t a d i s a d v a n t a g e by t h e d e l a y i n 
o b t a i n i n g t h e r e p o r t , t h e Referee may c o n t i n u e t h e h e a r i n g o r a l l o w p o s t - h e a r i n g 
c r o s s - e x a m i n a t i o n and/or r e b u t t a l . The Referee may n o t s i m p l y e x c l u d e t h e 
r e p o r t . 

Drs. Grimm and Hemenway's r e p o r t s were t i m e l y d i s c l o s e d and s h o u l d have 
been a d m i t t e d . T h e r e f o r e , t h i s case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r 
w i s e i n s u f f i c i e n t l y d e v e l o p e d . ORS 656.295(5). A c c o r d i n g l y , we remand t o t h e 
Re f e r e e . On remand, E x h i b i t s 47 and 49 s h a l l be a d m i t t e d . I n a d d i t i o n , t h e 
Ref e r e e s h a l l a l l o w SAIF t h e o p p o r t u n i t y t o cross-examine o r r e b u t t h e l a t e -
p roduced e v i d e n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1989 i s v a c a t e d and t h e case i s r e 
manded t o t h e Re f e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

August 28, 1990 C i t e as 42 Van N a t t a 1846 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH HOLLOWAY, Claimant 
Own M o t i o n No. 90-0116M 

OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l . , C l a i m a n t A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's Own M o t i o n Order on 
R e c o n s i d e r a t i o n i s s u e d A p r i l 23, 1990, t h a t d e c l i n e d t o assess t h e SAIF C o r p o r a 
t i o n w i t h a p e n a l t y and a t t o r n e y f e e f o r i t s p r o c e s s i n g o f h i s r e q u e s t f o r own 
m o t i o n r e l i e f . C l a i m a n t a g a i n contends t h a t SAIF f a i l e d t o p r o p e r l y p r o c e s s h i s 
own m o t i o n c l a i m . 

I n o u r A p r i l 23, 1990 o r d e r , we found t h a t SAIF t i m e l y p r o c e s s e d 
c l a i m a n t ' s own m o t i o n r e q u e s t f o r t emporary d i s a b i l i t y b e n e f i t s . We adhere t o 
t h a t f i n d i n g h e r e . C l a i m a n t ' s a t t o r n e y has s u b m i t t e d an a t t o r n e y r e t a i n e r 
agreement and, t h e r e f o r e , i s e n t i t l e d t o an approved f e e p a y a b l e o u t o f 
c l a i m a n t ' s i n c r e a s e d compensation. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
t h e a d d i t i o n a l compensation g r a n t e d by our A p r i l 4, 1990 o r d e r , n o t t o exceed 
$400, as a r e a s o n a b l e a t t o r n e y ' s f e e . 

Our o r d e r d a t e d A p r i l 4, 1990, as r e c o n s i d e r e d A p r i l 23, 1990, i s 
aba t e d and w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o 
and r e p u b l i s h t h o s e p r i o r o r d e r s i n t h e i r e n t i r e t y . The p a r t i e s ' r i g h t s o f r e 
c o n s i d e r a t i o n and a p p e a l s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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Board Member C r i d e r , d i s s e n t i n g : 

The SAIF C o r p o r a t i o n unreasonably r e s i s t e d payment o f compensation; 
t h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e , p a y a b l e by SAIF, 
f o r e f f o r t s t o g e t t h a t compensation. 

Board r u l e s r e q u i r e i n s u r e r s t o submit own m o t i o n c l a i m s t o t h e 
Board w i t h a recommendation w i t h i n 60 days o f r e c e i p t . OAR 438-12 - 0 2 5 ( 2 ) . 
C l a i m s s u b j e c t t o t h e r u l e i n c l u d e "any w r i t t e n r e q u e s t f o r a d d i t i o n a l compensa
t i o n f o r worsened c o n d i t i o n s r e s u l t i n g from t h e o r i g i n a l i n j u r y , s i g n e d by o r on 
b e h a l f o f a c l a i m a n t . . . " OAR 438-12-020. I n t h i s r e g a r d , t h e r u l e s p a r a l l e l 
t h e s t a t u t o r y r u l e s g o v e r n i n g submission o f a c l a i m f o r a g g r a v a t i o n under 
ORS 656.273. Thus, a n y t h i n g t h a t would serve as an a g g r a v a t i o n c l a i m , i f sub
m i t t e d w i t h i n t h e f i v e - y e a r a g g r a v a t i o n p e r i o d , must be s u b m i t t e d t o t h e Board 
p u r s u a n t t o OAR 438-12-025(2) i f i t i s f i l e d w i t h an i n s u r e r a f t e r t h e f i v e - y e a r 
a g g r a v a t i o n p e r i o d . 

On October 12, 1989, SAIF had n o t i c e t h a t c l a i m a n t had been h o s p i 
t a l i z e d f o r an L4-5 f u s i o n . The r e p o r t s s u b m i t t e d by Dr. K e n d r i c k , M.D., i n d i 
c a t e d t h a t t h e need f o r s u r g e r y was r e l a t e d t o a p r i o r L4-S1 f u s i o n p e r f o r m e d i n 
1974 due t o t h e compensable i n j u r y . I t was ob v i o u s f r o m t h e s e r e p o r t s t h a t 
c l a i m a n t was w o r k i n g f o r a l o g g i n g company a t t h e t i m e o f h o s p i t a l a d m i s s i o n and 
t h e r e f o r e w o u ld be e n t i t l e d t o temporary t o t a l d i s a b i l i t y c ompensation upon hos
p i t a l i z a t i o n f o r s u r g e r y . See r e p o r t o f Dr. K e n d r i c k d a t e d September 7, 1989. 

Such a r e p o r t would c l e a r l y r e q u i r e p r o c e s s i n g as an a g g r a v a t i o n 
c l a i m . See H a r e t v. SAIF, 72 Or App 668 (19 8 5 ) . I t was i n w r i t i n g and i t p u t 
SAIF on n o t i c e t h a t c l a i m a n t would be o f f work due t o t h e compensable i n j u r y . 
N e v e r t h e l e s s , SAIF d i d n o t submit t h e c l a i m t o t h e Board u n t i l March 29, 1990, 
more t h a n a month a f t e r c l a i m a n t ' s a t t o r n e y s p e c i f i c a l l y r e q u e s t e d payment o f 
t i m e l o s s . 

C l a i m a n t ' s compensation was de l a y e d by s e v e r a l months by SAIF's 
f a i l u r e t o p r o c e s s . A f e e s h o u l d be awarded under ORS 6 5 6 . 3 8 2 ( 1 ) . Because t h e 
Board f a i l s t o t r e a t t h e d o c t o r ' s r e p o r t as a c l a i m , I d i s s e n t . 

August 28, 1990 C i t e as 42 Van N a t t a 1847 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HENRY L. SZWEBLIK, Claimant 

WCB Case No. 89-02552 
ORDER ON REVIEW 

Ch a r l e s S. R o b i n o w i t z , C l a i m a n t A t t o r n e y 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Re f e r e e 
Thye's o r d e r t h a t : (1) assessed a p e n a l t y based on t h e amount o f compensation 
awarded by D e t e r m i n a t i o n Order; and (2) assessed an a t t o r n e y f e e f o r unreason
a b l e r e s i s t a n c e t o compensation. Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n 
o f t h e o r d e r t h a t i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r 
a b i n a u r a l h e a r i n g l o s s from 20.53 p e r c e n t (39.42 d e g r e e s ) , as awarded by D e t e r 
m i n a t i o n O rder, t o 20.91 p e r c e n t (40.2 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e ex
t e n t o f permanent d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 
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FINDINGS OF ULTIMATE FACT 

We adopt t h e Referee's " U l t i m a t e F i n d i n g s " and make t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s o f u l t i m a t e f a c t . 

SAIF's u n r e a s o n a b l e f a i l u r e t o accept o r deny t h e c l a i m w i t h i n 60 days 
o f t h e employer's n o t i c e o f c l a i m a n t ' s w o r k - r e l a t e d h e a r i n g l o s s d e l a y e d submis
s i o n o f t h e c l a i m f o r d i s a b i l i t y r a t i n g and d e l a y e d c l a i m a n t ' s r e c e i p t o f perma
nent p a r t i a l d i s a b i l i t y compensation. 

SAIF u n r e a s o n a b l y r e s i s t e d payment o f compensation. 

CONCLUSIONS OF LAW AND OPINION 

Permanent D i s a b i l i t y 

C l a i m a n t ' s compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a f t e r 
J a n u a r y 1, 1988, and h i s c l a i m was c l o s e d and h i s c o n d i t i o n e v a l u a t e d on October 
17, 1988, a f t e r J u l y 1, 1988. T h e r e f o r e , t h e Referee and t h e Board must r a t e 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y p u r s u a n t t o ORS 656.283(7) and 
65 6 . 2 9 5 ( 5 ) , r e s p e c t i v e l y . OAR 438-10-005 and M i c h e l l e G r i f f i t h , 
40 Van N a t t a 2086 ( 1 9 8 8 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l 
i t y , ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

I n t h i s case, because t h e c l a i m was c l o s e d on October 17, 1988, t h e 
" s t a n d a r d s " a d o p t e d e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 436-35-001 e t s e q ) , as 
amended by t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988, a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-010 t h r o u g h 436-35-
260 a p p l y t o t h e r a t i n g o f scheduled permanent p a r t i a l d i s a b i l i t i e s . Former 
OAR 43 6 - 3 5 - 0 1 0 ( 1 ) . Former OAR 436-35-250 governs t h e r a t i n g o f permanent h e a r 
i n g l o s s . 

The p a r t i e s agree t h a t t h e Referee c o r r e c t l y a p p l i e d t h e r u l e f o r 
r a t i n g h e a r i n g l o s s ; and we adopt t h a t p o r t i o n o f h i s C o n c l u s i o n s and O p i n i o n 
w h i c h d i s c u s s e s a p p l i c a t i o n o f t h e r u l e ( t h e f i r s t f i v e p a r a g r a p h s o f t h e Con
c l u s i o n s and O p i n i o n ) . 

N e v e r t h e l e s s , c l a i m a n t contends t h a t t h e Referee e r r e d i n r a t i n g 
c l a i m a n t ' s h e a r i n g l o s s because he a p p l i e d OAR 436-35-250 w h i c h p r o v i d e s f o r 
r e d u c t i o n o f t h e measured h e a r i n g l o s s by a f a c t o r , " p r e s b y c u s i s , " r e p r e s e n t i n g 
t h e average h e a r i n g l o s s i n s p e c i f i c f r e q u e n c i e s t h a t a pe r s o n o f h i s age would 
s u f f e r due t o age. He contends t h a t t h e r e i s no ev i d e n c e t h a t he s u f f e r e d f r o m 
h e a r i n g l o s s due t o p r e s b y c u s i s and t h u s t h a t a p p l i c a t i o n o f t h e r u l e d e n i e s him 
f u l l c o mpensation f o r h i s compensable h e a r i n g l o s s . C l a i m a n t u r g e s t h e Board t o 
d e c l a r e t h e r u l e i l l e g a l and t o r a t e h i s d i s a b i l i t y w i t h o u t t h e p r e s b y c u s i s 
r e d u c t i o n . We d e c l i n e t o do so. 

A l t h o u g h t h e Board i s r e q u i r e d t o a p p l y t h e a d m i n i s t r a t i v e r u l e i n i t s 
r a t i n g o f permanent d i s a b i l i t y , e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a 
whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent 
p a r t i a l d i s a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t 
i n d i c a t e d by t h e " s t a n d a r d s " . ORS 656.283(7) and 656.295( 5 ) . I f we were t o 
c o n c l u d e t h a t i t i s h i g h l y p r o b a b l e t h a t c l a i m a n t ' s compensable h e a r i n g l o s s i s 
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g r e a t e r t h a n t h a t i n d i c a t e d by a p p l i c a t i o n o f t h e r u l e , t h e n , r a t h e r t h a n 
" d e c l a r i n g t h e r u l e i l l e g a l , " we would i n c r e a s e h i s award p u r s u a n t t o o u r 
a u t h o r i t y under ORS 656.295(5). 

We a r e n o t persuaded on t h i s r e c o r d t h a t c l a i m a n t s u f f e r s g r e a t e r d i s 
a b i l i t y t h a n t h a t c a l c u l a t e d under t h e r u l e . F i r s t , a l t h o u g h c l a i m a n t c o r r e c t l y 
n o t e s t h a t no p h y s i c i a n has o p i n e d t h a t a p o r t i o n o f t h e c l a i m a n t ' s h i g h f r e 
quency h e a r i n g l o s s i s due t o age r a t h e r t h a n t o n o i s e exposure, no p h y s i c i a n o r 
a u d i o m e t r i c e x p e r t has o p i n e d t h a t he has n o t s u f f e r e d t h e h e a r i n g l o s s t h a t i s 
o r d i n a r i l y s u f f e r e d w i t h age. Each o f t h e p h y s i c i a n s has r e p o r t e d c a l c u l a t i o n s 
o f h e a r i n g l o s s w h i c h t a k e i n t o account t h e p r e s b y c u s i s f a c t o r ; n e i t h e r has 
o b j e c t e d t o a p p l i c a t i o n o f t h e p r e s b y c u s i s r e d u c t i o n i n t h i s case. T h e r e f o r e , 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e assumption made by t h e r u l e s h o u l d n o t 
be a p p l i e d t o him. 

C o nsequently, we d e c l i n e t o i n c r e a s e c l a i m a n t ' s award beyond t h a t 
awarded by t h e R e f e r e e . 

The P e n a l t y 

The Referee fo u n d t h a t t h e i n s u r e r had u n r e a s o n a b l y f a i l e d t o accept 
c l a i m a n t ' s c l a i m w i t h i n 60 days o f n o t i c e o f t h e c l a i m and assessed a p e n a l t y o f 
25 p e r c e n t o f t h e permanent d i s a b i l i t y award. SAIF does n o t c h a l l e n g e t h e f i n d 
i n g t h a t i t s conduct was unreasonable. However, SAIF contends t h a t t h e R eferee 
had no a u t h o r i t y t o assess a p e n a l t y because t h e r e were no amounts t h e n due a t 
t h e t i m e o f t h e i n f r a c t i o n . We d i s a g r e e . 

The Board has r e c e n t l y r e i t e r a t e d i t s u n d e r s t a n d i n g t h a t a p e n a l t y may 
be assessed a g a i n s t a permanent d i s a b i l i t y award when t h e i n s u r e r ' s conduct de
l a y s t h e r a t i n g o f permanent d i s a b i l i t y . V i r g i l E. Moon, 42 Van N a t t a 1003 
( 1 9 9 0 ) . I n Moon, t h e Board found t h a t t h e i n s u r e r u n r e a s o n a b l y d e l a y e d submis
s i o n o f a c l a i m f o r c l o s u r e t h e r e b y d e l a y i n g payment o f c l a i m a n t ' s permanent 
d i s a b i l i t y award. The Board h e l d t h a t f o r purposes o f ORS 6 5 6 . 2 6 2 ( 1 0 ) , t h e p e r 
manent d i s a b i l i t y award was due a t t h e t i m e t h a t t h e c l a i m was r e a d y f o r c l o s u r e 
b u t n o t s u b m i t t e d . I n r e l i a n c e on Brenda H i n k l e , 40 Van N a t t a 1655 ( 1 9 9 0 ) , and 
H a r o l d L e s t e r , 37 Van N a t t a 745 ( 1 9 8 5 ) , t h e Board assessed a p e n a l t y based on 
t h e permanent d i s a b i l i t y t h a t would be awarded upon c l a i m c l o s u r e . 

N e v e r t h e l e s s , a d e l a y i n a c c e p t i n g o r d e n y i n g a c l a i m , u n l i k e d e l a y i n 
s u b m i s s i o n f o r c l o s u r e , i s n o t o r d i n a r i l y t antamount t o d e l a y i n payment o f a 
permanent d i s a b i l i t y award. Thus, i n O z e t t a L. D o m i t r o v i c h , 37 Van N a t t a 1553 
( 1 9 8 7 ) , we r e v e r s e d a r e f e r e e ' s o r d e r which assessed a p e n a l t y f o r d e l a y i n 
a c c e p t i n g a c l a i m based on t h e amount o f her permanent d i s a b i l i t y award. O r d i 
n a r i l y , as i n D o m i t r o v i c h , a d e l a y i n a c c e p t i n g o r d e n y i n g a c l a i m w o u ld n o t 
j u s t i f y a p e n a l t y so measured. However, i n h e a r i n g l o s s cases, t h e r e i s gener
a l l y no p e r i o d o f m e d i c a l i n s t a b i l i t y . The c l a i m i s r e a d y f o r s u b m i s s i o n f o r 
d i s a b i l i t y r a t i n g as soon as i t i s accepted. That was t h e case h e r e as w e l l . 
T h e r e f o r e , t h e f a i l u r e t o t i m e l y process t h e c l a i m a l s o d e l a y e d s u b m i s s i o n f o r 
c l o s u r e . C l a i m a n t ' s permanent d i s a b i l i t y was t h e r e f o r e " t h e n due" a t t h e t i m e 
o f t h e v i o l a t i o n . The p e n a l t y award i s a f f i r m e d . 

A t t o r n e y Fees 

The Referee a l s o awarded a p e n a l t y - a s s o c i a t e d a t t o r n e y f e e f o r un
t i m e l y p r o c e s s i n g o f t h e c l a i m . SAIF contends t h a t inasmuch as t h e r e were no 
amounts t h e n due a g a i n s t w h i c h a p e n a l t y c o u l d be assessed, no a t t o r n e y f e e may 
be awarded. We have a f f i r m e d t h e p e n a l t y ; c o n s e q u e n t l y , t h e u n d e r p i n n i n g o f 
SAIF's argument i s removed. I n any e v e n t , t h e Supreme C o u r t has c l e a r l y h e l d 
t h a t we may award an a t t o r n e y f e e f o r r e s i s t a n c e t o t h e payment o f compensation, 
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under ORS 6 5 6 . 3 8 2 ( 1 ) , even when t h e r e a r e no amounts t h e n due a g a i n s t w h i c h t o 
assess a p e n a l t y . See E l l i s v. McCall I n s u l a t i o n , 308 Or 74, 78 ( 1 9 8 9 ) . I n 
t h i s case, c l a i m a n t ' s c l a i m was compensable; SAIF's d e l a y i n p r o c e s s i n g i t , 
t h e r e f o r e , amounted t o a r e s i s t a n c e t o t h e payment o f compensation. The Ref e r e e 
c o r r e c t l y awarded a f e e . 

ORDER 

The' R e f e r e e ' s o r d e r d a t e d June 5, 1989 i s a f f i r m e d . 

August 29, 1990 C i t e as 42 Van N a t t a 1850 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HELEN M. CHASE, Claimant 
WCB Case No. 87-03857 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

Mark B r o n s t e i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Smith's o r d e r t h a t : 
(1) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded 15 p e r c e n t (48 d e g r e e s ) unsched
u l e d permanent d i s a b i l i t y f o r a low back i n j u r y ; (2) f o u n d t h a t c h i r o p r a c t i c 
t r e a t m e n t s i n excess o f t h o s e a l l o w e d under t h e Oregon A d m i n i s t r a t i v e Rule 
G u i d e l i n e s were n o t r e a s o n a b l e and necessary; and (3) d e c l i n e d t o assess p e n a l 
t i e s and a t t o r n e y f e e s a g a i n s t t h e SAIF C o r p o r a t i o n f o r f a i l i n g t o t i m e l y deny 
o r pay f o r t h e s e c h i r o p r a c t i c t r e a t m e n t s , f o r f a i l i n g t o t i m e l y pay c e r t a i n 
o t h e r m e d i c a l b i l l s , and f o r f a i l i n g t o pay c e r t a i n t e m p o r a r y d i s a b i l i t y pay
ments t i m e l y . On r e v i e w , we a f f i r m i n p a r t and r e v e r s e i n p a r t . 

ISSUES 

1. Has c l a i m a n t s u s t a i n e d a g r e a t e r l o s s o f e a r n i n g c a p a c i t y t h a n t h e 
15 p e r c e n t g r a n t e d i n t h e D e t e r m i n a t i o n Order? 

2. Has c l a i m a n t e s t a b l i s h e d e i t h e r a p r o c e d u r a l o r a s u b s t a n t i v e r i g h t 
t o c h i r o p r a c t i c t r e a t m e n t i n excess o f t h e Oregon A d m i n i s t r a t i v e Rule Guide
l i n e s ? 

3. I s c l a i m a n t e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s f o r : SAIF's 
f a i l u r e t o e i t h e r i s s u e a p r o p e r d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s i n excess o f 
t h e g u i d e l i n e s o r pay f o r t h e t r e a t m e n t s t i m e l y ; SAIF's f a i l u r e t o t i m e l y pay 
o t h e r m e d i c a l b i l l i n g s , and SAIF's f a i l u r e t o pay t i m e l o s s b e n e f i t s t i m e l y ? 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n and c o r r e c t i o n . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t was t r e a t i n g w i t h Dr. B o l e r a a p p r o x i 
m a t e l y two t i m e s p e r week. On J u l y 8, 1987, SAIF s e n t a l e t t e r t o Dr. B o l e r a 
r e q u e s t i n g j u s t i f i c a t i o n f o r t r e a t m e n t i n excess o f t h e two per month a l l o w e d 
under t h e g u i d e l i n e s . The Referee found t h e r e was no e v i d e n c e t h a t Dr. B o l e r a 
s u b m i t t e d a j u s t i f i c a t i o n f o r t r e a t m e n t . We, i n s t e a d , f i n d t h a t Dr. B o l e r a r e 
sponded t o SAIF by a l e t t e r d a t e d August 4, 1987. SAIF i s s u e d no response t o 
Dr. B o l e r a ' s l e t t e r . 

SAIF r e c e i v e d b i l l s f r o m Dr. B o l e r a f o r t r e a t m e n t s w i t h i n t h e g u i d e l i n e s 
on t h e d a t e s l i s t e d on E x h i b i t 56. Payment f o r t h o s e b i l l s was made more t h a n 
60 days a f t e r r e c e i p t . 
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E x h i b i t 53 i s a p r i n t o u t o f temporary t o t a l d i s a b i l i t y payments f r o m SAIF 
t o c l a i m a n t f o r t h e p e r i o d January 28, 1985 t o Februa r y 10, 1985, and o f d a t e s 
t h o s e amounts were a c t u a l l y p a i d . The i n c l u s i v e d a t e s f o r payment d i d n o t i n 
c l u d e t h e l a s t day l i s t e d f o r each p e r i o d . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t has s u f f e r e d a 15 p e r c e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . 

C h i r o p r a c t i c t r e a t m e n t i n excess o f two per month i s n o t r e a s o n a b l e and 
ne c e s s a r y . 

SAIF a c t e d u n r e a s o n a b l y i n f a i l i n g t o process c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m , and by f a i l i n g t o pay c e r t a i n m e d i c a l b i l l s t i m e l y . 

SAIF a c t e d u n r e a s o n a b l y by f a i l i n g t o pay c l a i m a n t ' s t e m p o r a r y t o t a l d i s 
a b i l i t y w i t h i n t h e t i m e r e q u i r e d by ORS 656.262(4) and OAR 436-60 - 1 5 0 ( 4 ) . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

The Board a f f i r m s and adopts t h e Referee's c o n c l u s i o n s and o p i n i o n w i t h 
r e g a r d t o t h e e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . 

E n t i t l e m e n t t o C h i r o p r a c t i c Treatment i n Excess o f Two T r e a t m e n t s p e r Month 

The R e f e r e e concluded t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a m e d i c a l 
need f o r more t h a n two t r e a t m e n t s a month. Consequently, he u p h e l d SAIF's 
d e n i a l o f t r e a t m e n t i n excess o f t h e g u i d e l i n e s e s t a b l i s h e d by f o r m e r OAR 436-
1 0 - 0 4 0 ( 2 ) ( a ) . He r e j e c t e d c l a i m a n t ' s c o n t e n t i o n t h a t SAIF i s r e q u i r e d t o pay 
f o r a l l t r e a t m e n t s because SAIF had f a i l e d t o respond t o Dr. B o l e r a ' s n a r r a t i v e 
r e p o r t j u s t i f y i n g t r e a t m e n t i n excess o f t h e g u i d e l i n e s . He r e j e c t e d t h e p r o c e 
d u r a l argument because he found t h a t Dr. B o l e r a d i d n o t submi t t h e r e p o r t r e 
q u i r e d by f o r m e r OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . On r e v i e w , c l a i m a n t argues t h a t SAIF d i d 
r e c e i v e a l e t t e r j u s t i f y i n g t r e a t m e n t from Dr. B o l e r a , so t h a t she i s procedu
r a l l y e n t i t l e d t o c h i r o p r a c t i c t r e a t m e n t s i n excess o f t h e g u i d e l i n e s because 
SAIF d i d n o t i s s u e a d e n i a l f o r t h e excess t r e a t m e n t s f o l l o w i n g i t s r e c e i p t o f 
t h e j u s t i f i c a t i o n . 

The Board a f f i r m s and adopts t h e Referee's c o n c l u s i o n and o p i n i o n t h a t 
c l a i m a n t has f a i l e d t o show a m e d i c a l need f o r c h i r o p r a c t i c t r e a t m e n t s i n excess 
o f t h o s e a l l o w e d under t h e g u i d e l i n e . We a l s o agree w i t h t h e R e f e r e e ' s u l t i m a t e 
c o n c l u s i o n t h a t c l a i m a n t has no p r o c e d u r a l r i g h t t o such t r e a t m e n t s . However, 
we a r r i v e a t t h i s c o n c l u s i o n f o r a d i f f e r e n t reason. 

Former OAR 436-10-040(2)(a) p r o v i d e s : 

"Frequency and e x t e n t o f t r e a t m e n t s h a l l n o t be 
more t h a n t h e n a t u r e o f t h e i n j u r y and t h e p r o c e s s 
o f r e c o v e r y r e q u i r e s . I n s u r e r s have t h e r i g h t t o 
r e q u i r e e v i d e n c e o f t h e e f f i c a c y o f t r e a t m e n t . 
The u s u a l range o f t h e u t i l i z a t i o n o f m e d i c a l s e r 
v i c e s does n o t exceed 15 o f f i c e v i s i t s by any and 
a l l a t t e n d i n g p h y s i c i a n s i n t h e f i r s t 60 days f r o m 
f i r s t d a t e o f t r e a t m e n t , and two v i s i t s a month 
t h e r e a f t e r . T h i s s t a t e m e n t o f f a c t does n o t con
s t i t u t e a u t h o r i t y f o r an a r b i t r a r y l i m i t a t i o n o f 



1852 Helen M. Chase, 42 Van Natta 1850 (1990) 

s e r v i c e s , b u t i s a g u i d e l i n e t o be used c o n c e r n i n g 
r e q u i r e m e n t s o f a c c o u n t a b i l i t y f o r t h e s e r v i c e s 
b e i n g p r o v i d e d . P h y s i c i a n s r e q u e s t i n g r e i m b u r s e 
ment f o r v i s i t s i n excess o f t h i s amount must sub
m i t upon r e q u e s t a r e p o r t documenting t h e need f o r 
such s e r v i c e s . I n s u r e r s h a l l n o t i f y t h e p h y s i c i a n 
w i t h i n 30 days o f r e c e i p t o f t h e r e p o r t whether o r 
n o t t h e r e p o r t j u s t i f i e s t r e a t m e n t i n excess o f 
t h e g u i d e l i n e s o r j u s t i f i c a t i o n w i l l be assumed." 

On J u l y 8, 1987, SAIF s e n t a l e t t e r t o Dr. B o l e r a i n w h i c h i t s t a t e d 
t h a t , based on t h e assessment o f Dr. Takacs, D.O., SAIF would n o t r e i m b u r s e Dr. 
B o l e r a f o r t r e a t m e n t s i n excess o f t h e g u i d e l i n e s . SAIF added t h a t i t w o u l d be 
i n a b e t t e r p o s i t i o n t o r e c o n s i d e r t h e b i l l s i f Dr. B o l e r a s h o u l d p r o v i d e a med
i c a l r e p o r t j u s t i f y i n g t h e f r e q u e n c y o f t r e a t m e n t . A copy o f t h e l e t t e r t o 
Dr. B o l e r a was s e n t t o c l a i m a n t . The l e t t e r d i d n o t i n c l u d e t h e n o t i f i c a t i o n o f 
h e a r i n g r i g h t s w h i c h must be i n c l u d e d on any d e n i a l under f o r m e r ORS 656.262(8) 
and OAR 438-05-055. Because o f t h e absence o f n o t i c e o f h e a r i n g r i g h t s , we i n 
t e r p r e t t h e l e t t e r t o be a r e q u e s t f o r a r e p o r t documenting t h e need f o r such 
s e r v i c e s r a t h e r t h a n a d e n i a l . On August 4, 1987, Dr. B o l e r a responded by r e 
p o r t t o SAIF's J u l y 8, 1987 l e t t e r i n an a t t e m p t t o j u s t i f y t h e excess t r e a t 
ment. SAIF d i d n o t respond t o Dr. B o l e r a ' s l e t t e r o f j u s t i f i c a t i o n w i t h i n 30 
days o f r e c e i p t o f t h e r e p o r t . 

C l a i m a n t contends t h a t i f an i n s u r e r does n o t respond t o a l e t t e r j u s t i 
f y i n g excess t r e a t m e n t w i t h i n t h e 30 day p e r i o d p r e s c r i b e d by t h e r u l e , t h e i n 
s u r e r must pay f o r a l l t r e a t m e n t r e n d e r e d , whether o r n o t i t i s r e a s o n a b l e and 
nec e s s a r y . We d i s a g r e e . 

We do n o t c o n s t r u e t h e language o f former OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) t o a u t h o 
r i z e us t o r e q u i r e SAIF t o pay f o r s e r v i c e s n o t compensable on t h e m e r i t s . 
R a t h e r , where t h e c a r r i e r f a i l s t o i s s u e a d e n i a l w i t h i n 30 days, as r e q u i r e d by 
t h e OAR, i t may be l i a b l e f o r a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . We f i n d 
t h a t t o r e a d t h e D i r e c t o r ' s r u l e i n any o t h e r manner would be i n c o n s i s t e n t w i t h 
t h e c o u r t ' s h o l d i n g i n Kemp v. Workers' Compensation Department, 65 Or App 659 
( 1 9 8 3 ) , m o d i f i e d , 67 Or App 270 (1 9 8 3 ) , r e v den, 297 Or App 227 ( 1 9 8 4 ) . I n 
Kemp, t h e c o u r t was r e q u i r e d t o c o n s t r u e t h e language o f f o r m e r OAR 436-69-
801(4) w h i c h p u r p o r t e d t o r e q u i r e an i n s u r e r t o pay f o r t r e a t m e n t n o t compens
a b l e on t h e m e r i t s i f t h e i n s u r e r f a i l e d t o deny t h e c l a i m w i t h i n 60 days. The 
c o u r t , i n Kemp, h e l d t h a t by r e q u i r i n g payment o f u n t i m e l y d e n i e d b i l l s r e g a r d 
l e s s o f c o m p e n s a b i l i t y , t h e r u l e r e q u i r e d an a d d i t i o n a l p e n a l t y . As t h e l e g i s 
l a t u r e had a l r e a d y c r e a t e d a p e n a l t y f o r i n s u r e r s f o r u n r e a s o n a b l e d e l a y i n 
d e n y i n g a c l a i m , t h e c o u r t c o n c l u d e d t h a t t h e d i r e c t o r exceeded h i s a u t h o r i t y i n 
p r o m u l g a t i n g t h e r u l e . We f i n d t h a t t o r e q u i r e SAIF, i n t h i s case, t o pay f o r 
t r e a t m e n t t h a t i s n o t r e a s o n a b l e and necessary because i t d i d n o t re s p o n d t o Dr. 
B o l e r a w i t h i n 30 days would be c o n t r a r y t o t h e c o u r t ' s h o l d i n g i n Kemp. Conse
q u e n t l y , we do n o t c o n s t r u e t h e r u l e t o have t h i s e f f e c t . 

Moreover, we f i n d t h i s r a t i o n a l e i s c o n s i s t e n t w i t h t h e c o u r t ' s r u l e i n 
F r e r e s Lumber Company v. Murphy, 101 Or App 92 ( 1 9 9 0 ) . The c o u r t h e l d t h a t an 
employer's g e n e r a l d e n i a l o f a c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s , " e l i m i 
n a t e d any 'assumption' about j u s t i f i c a t i o n o f m e d i c a l t r e a t m e n t t o w h i c h f o r m e r 
OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) may have g i v e n r i s e . " F r e r e s , supra a t 96. A l t h o u g h SAIF 
d i d n o t f o r m a l l y deny t r e a t m e n t i n excess o f t h e g u i d e l i n e s , i t f a i l e d t o pay 
b i l l s f o r t h i s t r e a t m e n t . C l a i m a n t r e q u e s t e d a h e a r i n g on r e f u s a l t o pay t h e 
b i l l s . A t h e a r i n g , c l a i m a n t contended, t h e s e r v i c e s were compensable. SAIF con
t e n d e d t h e y were n o t . T h e r e f o r e , , we. conclude t h a t a t t h e t i m e o f t h e h e a r i n g 
any a s s u m p t i o n t h a t may have a r i s e n from SAIF's f a i l u r e t o respond w i t h i n t h i r t y 
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days o f t h e r e c e i p t o f Dr. B o l e r a ' s j u s t i f i c a t i o n r e p o r t was e l i m i n a t e d . Accord
i n g l y , we f i n d t h a t c l a i m a n t i s n o t p r o c e d u r a l l y e n t i t l e d t o t r e a t m e n t s i n 
excess o f t h e g u i d e l i n e s . 

P e n a l t i e s and Fees f o r F a i l u r e t o Deny o r Pay f o r C h i r o p r a c t i c T r e a t m e n t s . 

M e d i c a l s e r v i c e s f a l l w i t h i n t h e d e f i n i t i o n o f compensation i n 
ORS 6 5 6 . 0 0 5 ( 8 ) . Claims f o r m e d i c a l s e r v i c e s are o f t e n made i n t h e f o r m o f 
b i l l i n g s . Where t h e y a r e so made, t h e b i l l i n g s a r e t o be p a i d o r t h e t r e a t m e n t 
d e n i e d w i t h i n 60 days. Former ORS 656.262(6). See B i l l y J. Eubanks, 35 Van 
N a t t a 131 ( 1 9 8 3 ) ; f o r m e r OAR 436-10-090(10). Here, b i l l i n g s f o r c h i r o p r a c t i c 
t r e a t m e n t s i n excess o f t h e g u i d e l i n e s were n e i t h e r f o r m a l l y d e n i e d nor p a i d . 
We c o n c l u d e t h a t SAIF a c t e d u n r e a s o n a b l y i n f a i l i n g t o t i m e l y deny t h e c l a i m . 
See ORS 6 5 6 . 2 6 2 ( 1 0 ) . However, because t h e excess t r e a t m e n t i s n o t compensable, 
t h e r e a r e no amounts " t h e n due" upon which t o base a p e n a l t y f o r SAIF's u n r e a 
s o n a b l e c l a i m s p r o c e s s i n g . F u r t h e r , because t h e excess t r e a t m e n t s a r e n o t com
p e n s a b l e , t h e r e has been no r e s i s t a n c e t o t h e payment o f compensation j u s t i f y i n g 
t h e assessment o f a t t o r n e y f e e s . E l l i s v. McCall I n s u l a t i o n , 308 Or App 74 
( 1 9 8 9 ) . A c c o r d i n g l y , t h e Referee c o r r e c t l y d e c l i n e d t o assess a p e n a l t y and 
a t t o r n e y f e e i n t h i s m a t t e r . 

L a t e Payment o f C h i r o p r a c t i c B i l l s 

A t h e a r i n g , t h e p a r t i e s s t i p u l a t e d t o d a t e s o f r e c e i p t o f c e r t a i n m e d i c a l 
b i l l s and d a t e s t h e amounts were p a i d by SAIF. (Ex. 56, T r . 2, 6 ) . The m e d i c a l 
b i l l s p a i d by SAIF were f o r t r e a t m e n t s w i t h i n t h e g u i d e l i n e s . No d e n i a l w i t h 
r e s p e c t t o t h e s e t r e a t m e n t s was i s s u e d . The amounts l i s t e d on E x h i b i t 56 were 
p a i d more t h a n 60 days a f t e r r e c e i p t . SAIF o f f e r e d no j u s t i f i c a t i o n f o r i t s 
t a r d i n e s s i n payment. We conclude t h a t such a c t i o n was u n r e a s o n a b l e and j u s t i 
f i e s p e n a l t i e s and a t t o r n e y fees under ORS 656.262(10). See Donald J. Mara, 41 
Van N a t t a 2390 ( 1 9 8 9 ) . A c c o r d i n g l y , we r e v e r s e t h e R e feree on t h i s i s s u e . 

P e n a l t i e s and Fees f o r L a t e Payment o f TTD B e n e f i t s 

C l a i m a n t contends c e r t a i n TTD payments l i s t e d i n E x h i b i t 53 were p a i d one 
day l a t e , and r e q u e s t s p e n a l t i e s and a t t o r n e y f e e s under ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

ORS 656.262(4) r e q u i r e s t h e f i r s t i n s t a l l m e n t o f compensation t o be p a i d 
no l a t e r t h a n t h e 1 4 t h day a f t e r t h e employer has n o t i c e o r knowledge o f t h e 
c l a i m , and t h a t , t h e r e a f t e r , compensation s h a l l be p a i d a t l e a s t once each two 
weeks, u n l e s s t h e d i r e c t o r d e t e r m i n e s t h a t payment s h o u l d be made a t some o t h e r 
i n t e r v a l . The r u l e f u r t h e r p r o v i d e s t h a t t h e subsequent payments must be p a i d 
t o " w i t h i n 7 days" o f t h e payment. See OAR 436-60-150(4). 

C o n s i d e r i n g t h e e x p l a n a t i o n o f t h e SAIF c l a i m s examiner a t h e a r i n g , 
t o g e t h e r w i t h t h e d a t e s s p e c i f i e d on E x h i b i t 53, we agree w i t h c l a i m a n t . Be
cause t h e e n d i n g d a t e l i s t e d f o r c e r t a i n b e n e f i t p e r i o d s was n o t i n c l u d e d i n t h e 
payment f o r t h o s e p e r i o d s , t h e checks were i s s u e d t o c l a i m a n t w i t h i n e i g h t days 
o f t h e d a t e o f payment r a t h e r t h a n t h e maximum o f seven a l l o w e d under t h e r u l e . 
SAIF o f f e r e d no j u s t i f i c a t i o n f o r i t s t a r d i n e s s , and we c o n c l u d e t h a t t h e pay
ments were u n r e a s o n a b l y d e l a y e d , j u s t i f y i n g a p e n a l t y and a t t o r n e y f e e . See 
Ronald L. Matthews, 41 Van N a t t a 1062 ( 1 9 8 9 ) . 

I n d e t e r m i n i n g t h e "amounts t h e n due" under ORS 656.262(10) upon w h i c h t o 
base t h e p e n a l t y , we f i n d t h a t t h e e n t i r e amount o f each l a t e t e m p o r a r y d i s a b i l 
i t y payment was due on t h e seventh day. Thus, t h e p e n a l t y s h a l l be based on 
t h o s e amounts. C a t h e r i n e A. Medina. 38 Van N a t t a 384 ( 1 9 8 7 ) . 
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ORDER 

The R e f e r e e ' s o r d e r , d a t e d January 14, 1988, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . We r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o 
assess p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r t h e SAIF C o r p o r a t i o n ' s f a i l u r e t o 
t i m e l y pay c e r t a i n b i l l i n g s f o r c h i r o p r a c t i c t r e a t m e n t and t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . SAIF s h a l l pay t o c l a i m a n t a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e un
t i m e l y p a i d c h i r o p r a c t i c b i l l s . SAIF s h a l l pay t o c l a i m a n t ' s a t t o r n e y a $500 
fe e f o r h i s e f f o r t s on t h e i s s u e o f u n t i m e l y p a i d c h i r o p r a c t i c t r e a t m e n t s . I n 
a d d i t i o n , SAIF s h a l l pay t o c l a i m a n t a p e n a l t y e q u a l t o 10 p e r c e n t o f a l l tempo
r a r y t o t a l d i s a b i l i t y payments l i s t e d i n E x h i b i t 53 wh i c h were n o t p a i d t i m e l y . 
SAIF s h a l l pay t o c l a i m a n t ' s a t t o r n e y a $400 f e e f o r h i s e f f o r t s i n o b t a i n i n g 
t h i s p e n a l t y . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

August 29, 1990 C i t e as 42 Van N a t t a 1854 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RITA M. DUNCAN, Claimant 
WCB Case No. 88-20630 

ORDER ON RECONSIDERATION 
B u r t , e t a l . , C l aimant A t t o r n e y s 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

On June 28, 1990, we i s s u e d an Order o f Abatement s t a t i n g t h a t we had de
c i d e d t o r e c o n s i d e r o u r Order on Review i n t h e a b o v e - c a p t i o n e d case, i s s u e d May 
31, 1990. I n o u r i n i t i a l o r d e r , we r e v e r s e d a Referee's o r d e r a f f i r m i n g a J u l y 
29, 1988 D e t e r m i n a t i o n Order t h a t awarded no permanent p a r t i a l d i s a b i l i t y f o r 
c l a i m a n t ' s r i g h t f o r e a r m c o n d i t i o n . I n our o r d e r , we a p p l i e d t h e " s t a n d a r d s " 
f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s , e f f e c t i v e J u l y 1, 1988. Former OAR 436-35-
001 e t seq. We c o n c l u d e d t h a t c l a i m a n t had s u s t a i n e d a 5 p e r c e n t l o s s o f use o r 
f u n c t i o n o f h e r r i g h t f o r e a r m under t h e s t a n d a r d s . C o n s e q u e n t l y , we awarded 
c l a i m a n t 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use 
or f u n c t i o n o f t h e r i g h t f o r e a r m . I n a d d i t i o n , we awarded c l a i m a n t ' s a t t o r n e y a 
fe e e q u a l t o 2 5 p e r c e n t o f t h i s i n c r e a s e d compensation. 

We i s s u e d o u r i n i t i a l o r d e r i n t h e b e l i e f t h a t c l a i m a n t had n o t r e c e i v e d 
any p r i o r permanent d i s a b i l i t y award f o r her r i g h t f o r e a r m c o n d i t i o n . On r e c o n 
s i d e r a t i o n , t h e SAIF C o r p o r a t i o n moves t h e Board t o : (1) t a k e a d m i n i s t r a t i v e 
n o t i c e o f a s t i p u l a t i o n between t h e p a r t i e s , approved August 2 1 , 1987, a w a r d i n g 
c l a i m a n t 10 p e r c e n t (15 degrees) scheduled permanent d i s a b i l i t y f o r h e r r i g h t 
w r i s t c o n d i t i o n ; and (2) c l a r i f y t h a t our award o f 5 p e r c e n t permanent d i s a b i l 
i t y i s i n l i e u o f t h e s t i p u l a t e d award. Claimant has n o t f i l e d a t i m e l y r e 
sponse t o SAIF's m o t i o n . 

We g r a n t SAIF's r e q u e s t t o t a k e a d m i n i s t r a t i v e n o t i c e o f t h e August 2 1 , 
1987 s t i p u l a t i o n . See Susan K. T e e t e r s , 42 Van N a t t a 1115 (1988) (Board can 
t a k e a d m i n i s t r a t i v e n o t i c e o f r e q u e s t f o r h e a r i n g n o t w i t h s t a n d i n g f a c t r e q u e s t 
was o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g ) . 

We deny SAIF's r e q u e s t t o award 5 p e r c e n t permanent d i s a b i l i t y i n l i e u o f 
t h e 10 p e r c e n t s t i p u l a t e d award. The August 2 1 , 1987 s t i p u l a t i o n has become 
f i n a l as a m a t t e r o f law, n o t w i t h s t a n d i n g t h e f a c t t h a t c l a i m a n t w o u l d be 
e n t i t l e d t o a l e s s e r award under t h e s t a n d a r d s . 

However, c l a i m a n t i s n o t e n t i t l e d t o any a d d i t i o n a l award o f compen s a t i o n 
above t h e 10 p e r c e n t she has a l r e a d y r e c e i v e d by s t i p u l a t i o n . A c c o r d i n g l y , o u r 
i n i t i a l award o f 5 p e r c e n t scheduled permanent d i s a b i l i t y was i n e r r o r , as was 
our award o f an o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e . A l t h o u g h we d i s a g r e e w i t h t h e 
Ref e r e e ' s r a t i o n a l e , he c o r r e c t l y a f f i r m e d t h e J u l y 29, 1988 D e t e r m i n a t i o n Order 
a w a r d i n g no a d d i t i o n a l permanent d i s a b i l i t y . Consequently, t h e R e f e r e e ' s o r d e r 
d a t e d F e b r u a r y 17, 1989 i s a f f i r m e d . 
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S u b j e c t t o t h i s c o r r e c t i o n , we r e p u b l i s h o ur May 3 1 , 1990 o r d e r i n i t s 
e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

August 29. 1990 : C i t e as 42 Van N a t t a 1855 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
T. S. NACOSTE, Claimant 
WCB Case No. 88-22168 

ORDER ON REVIEW 
Paul J. Rask, Claimant A t t o r n e y 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Menashe's o r d e r w h i c h : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a r i g h t elbow c o n d i 
t i o n ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d un
r e a s o n a b l e d e n i a l . C l a i m a n t a l s o o b j e c t s t o s e v e r a l e v i d e n t i a r y r u l i n g s by t h e 
R e f e r e e : (1) t h e a d m i t t a n c e o f a r e p o r t by Dr. Kemple t h a t had been o f f e r e d on 
t h e day o f h e a r i n g by t h e i n s u r e r ; (2) t h e r e j e c t i o n o f a r e p o r t by Dr. Manley 
t h a t had been o f f e r e d by c l a i m a n t a f t e r t h e h e a r i n g ; and (3) t h e r e f u s a l t o 
a l l o w c l a i m a n t ' s u n d i s c l o s e d e x p e r t w i t n e s s t o t e s t i f y a t t h e h e a r i n g . On r e 
v i e w , t h e i s s u e s a r e ad m i s s i o n o f evi d e n c e , c o m p e n s a b i l i t y , and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

- We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
A d m i s s i o n o f Evidence 

F i r s t , c l a i m a n t o b j e c t s t o t h e Referee's a d m i s s i o n o f Dr. Kemple's March 
20, 1989 r e p o r t on t h e day o f t h e h e a r i n g because i t was n o t s u b m i t t e d 20 days 
p r i o r t o t h e h e a r i n g as r e q u i r e d by OAR 438-07-018(1). We agree w i t h t h e 
Re f e r e e ' s a c t i o n . 

OAR 438-07-018(4) a l l o w s t h e Referee t h e d i s c r e t i o n t o a d m i t e v i d e n c e t h a t 
d i d n o t meet t h e r e q u i r e m e n t s o f OAR 438-07-015. I n t h i s case t h e i n s u r e r met 
t h e r e q u i r e m e n t s o f OAR 438-07-015(4) and t h e r e f o r e t h e R eferee had no d i s c r e 
t i o n b u t t o adm i t t h e r e p o r t . Cherry Walker, 40 Van N a t t a 1973 ( 1 9 8 8 ) . 
OAR 438-07-015(4) s t a t e s t h a t : 

"Documents a c q u i r e d a f t e r t h e i n i t i a l exchanges 
s h a l l be p r o v i d e d t o t h e o t h e r p a r t i e s w i t h i n seven 
(7) days a f t e r t h e d i s c l o s i n g p a r t i e s ' r e c e i p t o f 
t h e documents." 

T h i s r u l e c r e a t e d t h e "seven day r u l e " which a l l o w s f o r e v i d e n c e t o be s u b m i t t e d 
w i t h i n t h e 20/10 day t i m e l i m i t i f i t i s d i s c l o s e d t o t h e o t h e r p a r t y w i t h i n 
seven days o f t h e d i s c l o s i n g p a r t i e s r e c e i p t o f t h e e v i d e n c e . Here, t h e i n s u r e r 
r e c e i v e d t h e r e p o r t on March 20, 1989 and d i s c l o s e d i t when o f f e r e d i n t o e v i d e n c e 
on t h e day o f h e a r i n g , March 2 1 , 1989. The Referee d i d n o t v i o l a t e any r u l e by 
a d m i t t i n g t h e r e p o r t o r by p e r m i t t i n g an o p p o r t u n i t y t o a l s o s o l i c i t a response 
f r o m Dr. Kemple. 



1856 T.S. Nacoste, 42 Van N a t t a 1855 (1990) 

Second, c l a i m a n t o b j e c t s t o t h e Referee's r e f u s a l t o a d m i t Dr. Manley's r e 
p o r t . T h i s r e p o r t was o f f e r e d by c l a i m a n t a f t e r t h e h e a r i n g had ended and t h e 
r e c o r d had been c l o s e d t o a l l e v i d e n c e , except f o r a r e p o r t f r o m Dr. Kemple 
w h i c h c l a i m a n t had been a l l o w e d t o s o l i c i t . We a g a i n agree w i t h t h e R e f e r e e ' s 
a c t i o n . 

A f t e r t h e R e f e r e e a d m i t t e d Dr. Kemple's March 20, 1989 r e p o r t i n t o e v i 
dence, o v e r c l a i m a n t ' s o b j e c t i o n , he a l l o w e d t h e r e c o r d t o r e m a i n open f o r 
c l a i m a n t t o cross-examine Dr. Kemple. T h i s was t h e o n l y r e b u t t a l r e q u e s t e d and 
a l l o w e d . On A p r i l 14, 1989, c l a i m a n t i n d i c a t e d t h a t he would n o t be d e p o s i n g Dr. 
Kemple, b u t w o u l d be a s k i n g him o n l y t o submit a r e p o r t i n response t o c e r t a i n 
q u e s t i o n s . A t t h e same t i m e , c l a i m a n t a l s o s u b m i t t e d a n o t h e r r e p o r t f r o m Dr. 
Manley, d a t e d March 20, 1989, f o r t h e purpose o f r e b u t t a l . T h i s r e p o r t was 
addressed t o c l a i m a n t ' s a t t o r n e y and was r e s p o n d i n g t o q u e s t i o n s asked by him. 
A t t h e end o f t h e h e a r i n g , when t h e r e q u e s t f o r c r o s s - e x a m i n a t i o n and p r e s e n t a 
t i o n o f r e b u t t a l e v i d e n c e were e n t e r t a i n e d , c l a i m a n t d i d n o t m e n t i o n t h i s r e p o r t , 
nor d i d he r e q u e s t t h a t t h e r e c o r d be h e l d open f o r any t h i n g o t h e r t h a n t h e 
c r o s s - e x a m i n a t i o n o f Dr. Kemple. Based on t h e s e f a c t s , t h e R e f e r e e r e f u s e d t o 
a d m i t i n t o e v i d e n c e t h e r e p o r t o f Dr. Manley. The Referee's r u l i n g was w i t h i n 
h i s d i s c r e t i o n . 

The R e f e r e e may, i n h i s o r her d i s c r e t i o n , a l l o w a d m i s s i o n o f a d d i t i o n a l 
documentary e v i d e n c e i n t o t h e r e c o r d t h a t had n o t been d i s c l o s e d p u r s u a n t t o OAR 
438-07-015. Dr. Manley's r e p o r t f a l l s i n t o t h i s c a t e g o r y because i t was p r o c u r e d 
by t h e d i r e c t e f f o r t s o f c l a i m a n t ' s a t t o r n e y and was n o t d i s c l o s e d u n t i l a f t e r 
t h e h e a r i n g . T h e r e f o r e , t h e a d m i s s i o n o f t h i s document was w i t h i n t h e d i s c r e t i o n 
o f t h e R e f e r e e . There b e i n g no e v i d e n c e t h a t t h e Referee abused h i s d i s c r e t i o n 
i n t h i s a c t i o n , we r e f u s e t o d i s t u r b h i s r u l i n g . 

T h i r d , c l a i m a n t o b j e c t s t o t h e Referee's r e f u s a l t o a l l o w h i s e x p e r t w i t 
ness t o t e s t i f y . C l a i m a n t f a i l e d t o g i v e t h e n o t i c e o f i n t e n t t o c a l l an e x p e r t 
w i t n e s s as r e q u i r e d by OAR 438-07-016 and d i d n o t o f f e r any r e a s o n f o r f a i l i n g t o 
do so. We agree w i t h t h e Referee's a c t i o n . 

OAR 438-07-016 p r o v i d e s f o r t h e e x c l u s i o n o f e x p e r t t e s t i m o n y i f t h e p a r t y 
o f f e r i n g t h e e x p e r t t e s t i m o n y f a i l s t o g i v e adequate n o t i c e o f i t s i n t e n t t o c a l l 
t h e e x p e r t w i t n e s s a t h e a r i n g . The purpose o f t h i s r u l e i s t o a l l o w t h e o p p o s i n g 
p a r t y t o p r e p a r e t h e i r case a c c o r d i n g l y and be p r e p a r e d t o examine t h e e x p e r t 
w i t n e s s e f f e c t i v e l y . Under t h i s r u l e , t h e Referee i s g i v e n t h e d i s c r e t i o n t o 
a l l o w t h e u n d i s c l o s e d e x p e r t t e s t i m o n y under c e r t a i n c i r c u m s t a n c e s . 

I n t h i s case, t h e w i t n e s s would have been t e s t i f y i n g about key e l e m e n t s o f 
t h e m e d i c a l c a u s a t i o n i s s u e ( i . e . , t h e p r o p e r t i e s and p o t e n t i a l consequences o f 
c l a i m a n t ' s use o f p r e s c r i b e d m e d i c a t i o n s ) . The i n s u r e r , s i n c e i t was w i t h o u t ad
vance n o t i c e o f t h i s t e s t i m o n y , would not have been a b l e t o e f f e c t i v e l y c r o s s -
examine t h e w i t n e s s o r r e b u t h i s t e s t i m o n y on t h i s key i s s u e o f c o m p e n s a b i l i t y . 
F u r t h e r , c l a i m a n t o f f e r e d no reason f o r f a i l i n g t o comply w i t h t h e r u l e . Under 
such c i r c u m s t a n c e s , t h e Referee d i d n o t abuse h i s d i s c r e t i o n i n n o t a l l o w i n g 
c l a i m a n t ' s u n d e c l a r e d e x p e r t t o t e s t i f y . 

C o m p e n s a b i l i t y and P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's " O p i n i o n and C o n c l u s i o n " as our own. 

ORDER 

• The R e f e r e e ' s o r d e r d a t e d June 13, 1989, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD PETTIT, Claimant 
Own M o t i o n No. 90-0052M 

SECOND OWN MOTION ORDER ON RECONSIDERATION 
Po z z i e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t ' s a t t o r n e y r e q u e s t s Board a u t h o r i z a t i o n t o b i l l c l a i m a n t an 
a t t o r n e y f e e f o r s e r v i c e s c u l m i n a t i n g i n t h e Board's J u l y 18, 1990, Own M o t i o n 
Order w h i c h reopened t h e a bove-captioned c l a i m f o r a d d i t i o n a l m e d i c a l b e n e f i t s 
o n l y . We d e c l i n e t o do so. 

Cl a i m a n t ' s a t t o r n e y expended a "couple o f h o u r s ' i n l e g a l s e r v i c e s 
w h i c h were i n s t r u m e n t a l i n o b t a i n i n g payment o f m e d i c a l s e r v i c e c l a i m s f o r 
c l a i m a n t . C l a i m a n t ' s a t t o r n e y r e q u e s t s a u t h o r i z a t i o n t o b i l l c l a i m a n t a rea s o n 
a b l e f e e o f $150 f o r t h o s e s e r v i c e s . We conclude t h a t we l a c k t h e a u t h o r i t y t o 
approve such a c t i o n . 

OAR 438-015-010(2) p r o v i d e s : " A t t o r n e y f e e s f o r an a t t o r n e y r e p r e 
s e n t i n g a c l a i m a n t s h a l l be p a i d o u t o f t h e c l a i m a n t ' s compensation award except 
as p r o v i d e d by ORS 656.307, 656.382 and 656.386." 

A f e e o u t o f c l a i m a n t ' s compensation i s n o t r e q u e s t e d . T h i s case 
does n o t i n v o l v e r e s p o n s i b i l i t y under ORS 656.307. N e i t h e r does t h i s case i n 
v o l v e a c l a i m a n t f i n a l l y p r e v a i l i n g a t a h e a r i n g o r on r e v i e w f r o m an i n s u r e r ' s 
o r s e l f - i n s u r e d employers' d e n i a l . An assessed f e e i s n o t a u t h o r i z e d under ORS 
656.386. F i n a l l y , a f e e i s n o t a u t h o r i z e d under ORS 656.382. S u b s e c t i o n (1) o f 
t h a t s t a t u t e p r o v i d e s f o r an assessed f e e f o r u n r e a s o n a b l e r e f u s a l t o comply 
w i t h an o r d e r o r unr e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. A g a i n , 
an assessed f e e i s n o t r e q u e s t e d and unreasonable conduct has n o t been fo u n d . 
ORS 656.382(1) does n o t a p p l y . ORS 656.382(2) and (3) i n v o l v e s i t u a t i o n s i n 
wh i c h an i n s u r e r o r s e l f - i n s u r e d employer r e q u e s t s a h e a r i n g o r r e v i e w . That i s 
n o t t h e case h e r e . ORS 656.382(2) and (3) do not a p p l y . F i n a l l y , ORS 
656.382(4) d e a l s w i t h awards o f permanent d i s a b i l i t y compensation. I t does n o t 
a p p l y . 

We co n c l u d e t h a t we l a c k a u t h o r i t y t o g r a n t c l a i m a n t ' s a t t o r n e y ' s 
r e q u e s t . I t i s , t h e r e f o r e , d e n i e d . 

I T IS SO ORDERED. 

August 29, 1990 C i t e as 42 Van N a t t a 1857 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN C. STAMP, Claimant 
WCB Case No. 88-05017 

ORDER ON REVIEW 
Malagon & Moore, Claimant A t t o r n e y s 

Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 
C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Gruber's o r d e r t h a t : 

(1) awarded t e m p o r a r y d i s a b i l i t y compensation t h r o u g h March 17, 1988 b u t n o t 
t h r o u g h A p r i l 5, 1988; and (2) assessed a p e n a l t y based on compensation due 
t h r o u g h March 17, 1988 b u t n o t t h r o u g h A p r i l 5, 1988. The SAIF C o r p o r a t i o n con
t e n d s t h a t t h e R eferee d i d n o t have j u r i s d i c t i o n t o e n f o r c e any d u t y t o pay tem
p o r a r y d i s a b i l i t y b e n e f i t s p u r s u a n t t o anot h e r Referee's o r d e r . On r e v i e w , t h e 
i s s u e s a r e j u r i s d i c t i o n , t e m porary d i s a b i l i t y compensation, p e n a l t i e s and a t t o r 
ney f e e s . We m o d i f y . 
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FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m f o r a June 5, 1987 i n j u r y . SAIF d e n i e d t h e c l a i m . 

On March 10, 1988, Referee Duncan, a f t e r h e a r i n g , i s s u e d an o r d e r i n WCB 
Case No. 87-15062, s e t t i n g a s i d e t h e d e n i a l and remanding t h e c l a i m t o SAIF f o r 
p r o c e s s i n g . 

On March 18, 1988, SAIF f i l e d a m o t i o n f o r r e c o n s i d e r a t i o n . 

On March 30, 1988, c l a i m a n t , h a v i n g r e c e i v e d no t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n payment, f i l e d a r e q u e s t f o r h e a r i n g i n t h e case p r e s e n t l y b e f o r e t h e 
Board. 

On A p r i l 5, 1988, Referee Duncan abated h i s o r d e r and a l l o w e d t h e p a r t i e s 
t o make w r i t t e n argument on t h e m o t i o n f o r r e c o n s i d e r a t i o n . R e f e r e e Duncan 
i s s u e d an Amended O p i n i o n and Order on August 5, 1988. I n i t s u n p u b l i s h e d Order 
on Review, i s s u e d F e b r u a r y 12, 1990, t h e Board a f f i r m e d and adopted R e f e r e e 
Duncan's o r d e r . 

On A p r i l 20, 1988, h e a r i n g was convened i n t h i s case b e f o r e R e f e r e e 
Gruber; on A p r i l 26, 1988, Referee Gruber i s s u e d h i s o r d e r ; t h e r e a f t e r , R e f e r e e 
Gruber a b a t e d h i s o r d e r and r e i s s u e d i t on August 1, 1988. 

FINDINGS OF ULTIMATE FACT 

SAIF f a i l e d t o pay tem p o r a r y d i s a b i l i t y compensation w i t h i n 14 days o f 
i s s u a n c e o f R e f e r e e Duncan's March 18, 1988 o r d e r . 

SAIF's conduc t was unr e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

R e f e r e e Gruber c o n c l u d e d t h a t SAIF was r e q u i r e d , under t h e a p p l i c a b l e 
a d m i n i s t r a t i v e r u l e s , t o commence payment o f tem p o r a r y d i s a b i l i t y c o mpensation 
on March 24, 1988, 14 days a f t e r i s s uance o f Referee Duncan's March 18, 1988 
o r d e r s e t t i n g a s i d e t h e d e n i a l . He o r d e r e d SAIF t o pay t e m p o r a r y d i s a b i l i t y 
c o m pensation p u r s u a n t t o t h e o r d e r t h r o u g h March 17, 1988, r e a s o n i n g t h a t , under 
t h e r u l e s , on March 24, 1988, SAIF was r e q u i r e d t o pay compensation o n l y t h r o u g h 
a d a t e seven days b e f o r e t h e payment i s due. He n o t e d t h a t t h e r u l e s r e q u i r e 
i n s u r e r s t o make payments e v e r y 14 days; he reasoned t h a t inasmuch as R e f e r e e 
Duncan had a b a t e d h i s o r d e r b e f o r e A p r i l 7, 1988, when t h e n e x t payment was r e 
q u i r e d t o be made, SAIF had no d u t y t o pay compensation f o r t h e r e m a i n d e r o f t h e 
p e r i o d b e f o r e t h e o r d e r o f abatement i s s u e d . Consequently, he c o n c l u d e d t h a t 
t h e amount t h e n due f o r purposes o f c a l c u l a t i n g t h e p e n a l t y was o n l y t h e tempo
r a r y d i s a b i l i t y compensation p a y a b l e f o r t h e p e r i o d t h r o u g h March 17, 1988. 

On r e v i e w , c l a i m a n t contends t h a t SAIF was r e q u i r e d t o pay compensation 
t h r o u g h t h e d a t e o f t h e abatement o r d e r . He a n a l o g i z e s t o t h e Board's h o l d i n g i n 
H a r o l d B. Bat e s , 39 Van N a t t a 1143 (1 9 8 7 ) , t h a t once 14 days have e l a p s e d f r o m 
n o t i c e o f a c l a i m and t h e d u t y t o pay has a r i s e n under ORS 6 5 6 . 2 6 2 ( 4 ) , an i n s u r e r 
must pay t e m p o r a r y d i s a b i l i t y compensation t h r o u g h t h e d a t e o f a d e n i a l even i f 
t h e check f o r a p o r t i o n o f t h e compensation need n o t have i s s u e d u n t i l a f t e r t h e 
d a t e o f t h e d e n i a l . 

SAIF, on t h e o t h e r hand, contends t h a t t h e Referee had no j u r i s d i c t i o n t o 
e n t e r t a i n c l a i m a n t ' s r e q u e s t f o r enforcement o f t h e d u t y t o pay under R e f e r e e 
Duncan's o r d e r because, a t t h e t i m e o f h e a r i n g , t h e o r d e r had been a b a t e d . 
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We c o n c l u d e t h a t t h e Referee had j u r i s d i c t i o n t o e n t e r t a i n c l a i m a n t ' s r e 
q u e s t f o r h e a r i n g ; t h a t t h e Referee was r e q u i r e d t o e n f o r c e t h e d u t y t o pay t h a t 
a r o s e on March 24, 1988, even though t h e o r d e r was s u b s e q u e n t l y a b a t e d ; t h a t SAIF 
s h o u l d have been r e q u i r e d t o pay t h r o u g h t h e d a t e o f t h e o r d e r o f abatement; and 
t h a t t h e p e n a l t y s h o u l d be based on t h e t o t a l compensation w h i c h we have concluded 
SAIF was r e q u i r e d t o pay under Referee Duncan's o r d e r . 

J u r i s d i c t i o n 

SAIF argues t h a t once Referee Duncan abated h i s o r d e r , t h e R e f e r e e was w i t h 
o u t j u r i s d i c t i o n t o e n t e r t a i n t h i s enforcement p r o c e e d i n g . We d i s a g r e e . 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e amount o f t e m p o r a r y d i s a b i l i t y 
c o m pensation t o w h i c h he was e n t i t l e d . The i s s u e posed was a m a t t e r c o n c e r n i n g 
a c l a i m . C onsequently, t h e Referee had j u r i s d i c t i o n o f t h e s u b j e c t m a t t e r . 

I f , r a t h e r t h a n j u r i s d i c t i o n o f t h e s u b j e c t m a t t e r , SAIF means t o suggest 
t h a t a R e f e r e e may n o t e n f o r c e a d u t y t o pay which arose under an o r d e r t h a t has 
been a b a t e d , SAIF i s wrong. 

ORS 656.262(2) r e q u i r e s an i n s u r e r t o pay compensation " p e r i o d i c a l l y , 
p r o m p t l y and d i r e c t l y " t o t h e worker except when t h e r i g h t t o compensation has 
been d e n i e d . The D i r e c t o r adopted a r u l e , p u r s u a n t t o s u b s e c t i o n ( 2 ) , w h i c h r e 
q u i r e s an i n s u r e r whose d e n i a l has been s e t a s i d e by o r d e r t o commence payments 
o f compensation w i t h i n 14 days o f t h e o r d e r . Former OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . For
mer OAR 436-60-150(4) r e q u i r e s a d d i t i o n a l payments t o be made each 14 days 
t h e r e a f t e r . 

The Supreme Co u r t has h e l d t h a t t h e d u t y t o pay p u r s u a n t t o a r e f e r e e ' s 
o r d e r i s e n f o r c e a b l e even though t h e r e f e r e e ' s o r d e r was s u b s t a n t i v e l y wrong; 
t h u s , w h i l e r e v e r s i n g t h e r e f e r e e ' s o r d e r on t h e m e r i t s , t h e C o u r t s i m u l t a n e 
o u s l y e n f o r c e d a second o r d e r r e q u i r i n g t h e i n s u r e r t o pay p u r s u a n t t o t h e 
f i r s t , b u t e r r o n e o u s , o r d e r . G e o r g i a - P a c i f i c v. Hughes, 305 Or 286 ( 1 9 8 8 ) . An 
a b a t e d o r d e r i s no d i f f e r e n t from an o r d e r l a t e r r e v e r s e d — a f t e r t h e o r d e r i s 
a b a t e d o r r e v e r s e d , i t does not c o n t i n u e t o c r e a t e a d u t y t o pay b e n e f i t s f o r 
f u t u r e p e r i o d s o f t e m p o r a r y d i s a b i l i t y . However, u n t i l i t i s a b a t e d o r r e 
v e r s e d , i t c r e a t e s a l i q u i d a t e d d u t y t o pay. That i s , t h e d u t y t o pay a r i s e s 14 
days f o l l o w i n g i s s u a n c e o f t h e o r d e r , t h e d u t y t o pay c o n t i n u e s u n t i l t h e o r d e r 
i s a b a t e d o r r e v e r s e d , and i t cannot be e l i m i n a t e d by any subsequent e v e n t . 

We h o l d , t h e r e f o r e , t h a t t h e d u t y t o pay under Referee Duncan's o r d e r was 
e n f o r c e a b l e even t h o u g h i t had been abated when Referee Gruber i s s u e d h i s en
f o r c e m e n t o r d e r . 

Temporary D i s a b i l i t y Compensation 

The R e f e r e e e r r e d , however, when he r e q u i r e d SAIF t o pay o n l y t h r o u g h 
March 17, 1988. 

I n H a r o l d B. Bates, supra, t h e Board h e l d t h a t an i n s u r e r must pay tempo
r a r y d i s a b i l i t y compensation f o r each day a c l a i m a n t i s d i s a b l e d f r o m work t o 
t h e d a t e i t i s s u e s a d e n i a l . We r e j e c t e d an argument t h a t t h e c l a i m a n t was n o t 
e n t i t l e d t o compensation f o r t h e e n t i r e p e r i o d p r i o r t o t h e d e n i a l s i m p l y be
cause t h e check was n o t r e q u i r e d t o i s s u e u n t i l a f t e r t h e d e n i a l . We see no 
r e a s o n t o t r e a t t h e d u t y t o pay t h r o u g h t h e d a t e o f abatement d i f f e r e n t l y t h a n 
t h e d u t y t o pay t h r o u g h t h e d a t e o f d e n i a l . 

T h e r e f o r e , i n a d d i t i o n t o t h e compensation due under Referee Gruber's 
o r d e r , we w i l l r e q u i r e t h a t compensation be p a i d f o r t h e p e r i o d between March 17 
and A p r i l 5, 1988. 
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Inasmuch as we h o l d t h a t t e m porary d i s a b i l i t y compensation was due under 
Referee Duncan's o r d e r f o r t h e e n t i r e p e r i o d p r i o r t o A p r i l 5, 1988, we w i l l 
m o d i f y R e f e r e e Gruber's o r d e r , w h i c h assessed a 15 p e r c e n t p e n a l t y , a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 26, 1988, as r e p u b l i s h e d August 1, 1988, 
i s m o d i f i e d . I n a d d i t i o n t o t h e temporary d i s a b i l i t y compensation awarded by 
t h e R e f e r e e , c l a i m a n t i s awarded temporary t o t a l d i s a b i l i t y compensation f o r t h e 
p e r i o d between March 17 and A p r i l 5, 1988. However, t h e SAIF C o r p o r a t i o n s h a l l 
n o t d u p l i c a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d i n WCB Case No. 87-15062. 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d c o mpensation, i f any, 
due under t h i s o r d e r t h a t i s n o t p a i d i n WCB Case No. 87-15062, n o t t o exceed 
$750. I n a d d i t i o n t o t h e p e n a l t y assessed by t h e R e f e r e e , f o r SAIF's f a i l u r e 
t o pay compensation p u r s u a n t t o an o r d e r , SAIF i s d i r e c t e d t o pay 15 p e r c e n t o f 
t h e compensation due between March 17 and A p r i l 5, 1988. The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

August 30, 1990 C i t e as 42 Van N a t t a 1860 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA A. BROOKS, Claimant 

and, I n t h e M a t t e r o f t h e Complying S t a t u s o f M i t z i Dodson, dba, 
COTTAGE GROVE PROFESSIONAL GROOMING, Noncomplying Employer 

WCB Case Nos. 88-20715, 88-15205 & 88-15204 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Karen M. Werner, A t t o r n e y 

D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The a l l e g e d noncomplying employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
Refe r e e Myzak's o r d e r t h a t : (1) found t h a t t h e employer was a s u b j e c t employer 
and c l a i m a n t was a s u b j e c t employee; (2) a f f i r m e d t h e J u l y 19, 1988 Order o f 
Noncompliance; ( 3 ) fou n d t h a t t h e employer had i m p r o p e r l y i s s u e d a "back-up" 
d e n i a l ; and (4) awarded an assessed f e e f o r an unr e a s o n a b l e d e n i a l . On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y , s u b j e c t i v i t y and a t t o r n e y f e e s . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The employer's r e q u e s t f o r h e a r i n g f r o m t h e Proposed and F i n a l Order 
was r e c e i v e d by t h e Department o f I n s u r a n c e and Finance on August 9, 1988. 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o p r o v e t h a t t h e em
p l o y e r ' s r e q u e s t f o r h e a r i n g from t h e Proposed and F i n a l Order was u n t i m e l y . We 
agree t h a t t h e Re f e r e e had j u r i s d i c t i o n i n t h i s m a t t e r b u t we base o u r c o n c l u 
s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

The employer r e c e i v e d t h e Order o f Noncompliance on J u l y 23, 1988. 
The employer's r e q u e s t f o r h e a r i n g was d a t e stamped by t h e Department o f I n s u r 
ance and F i n a n c e on August 9, 1988. We conclude t h a t t h e Department r e c e i v e d 
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t h e r e q u e s t f o r h e a r i n g w i t h i n 20 days o f t h e employer's r e c e i p t o f t h e Order. 
The r e q u e s t f o r h e a r i n g was t i m e l y and t h e Referee had j u r i s d i c t i o n t o hear t h e 
case. 

Compliance 
The Board adopts t h e Referee's O p i n i o n and C o n c l u s i o n s o f Law on t h e 

i s s u e o f c o m p l i a n c e . 

"Back-up" d e n i a l 

R e l y i n g on D e r r y b e r r y v. Pokey, 91 Or App 533 ( 1 9 8 8 ) , t h e Referee con
c l u d e d t h a t t h e noncomplying employer's d e n i a l was an i m p r o p e r back-up d e n i a l . 
S i n c e t h e Referee i s s u e d her o r d e r , t h e c o u r t has disavowed i t s h o l d i n g i n 
D e r r y b e r r y . 

When a c l a i m i s f i l e d by an employee, t h e employer i s f o u n d t o be non-
c o m p l y i n g and t h e c l a i m i s r e f e r r e d t o SAIF f o r p r o c e s s i n g , o n l y SAIF has t h e 
l e g a l power t o a c c e p t o r deny t h e c l a i m . ORS 6 5 6 . 0 5 4 ( 1 ) ; C l a r k v. L i n n , 98 Or 
App 393, 396 ( 1 9 8 9 ) . Here, SAIF accepted t h e c l a i m on August 2 1 , 1988. We con
c l u d e t h a t , under ORS 656.054(1) and t h e C l a r k h o l d i n g , t h e employer's d e n i a l s 
had no l e g a l e f f e c t . 

C o m p e n s a b i l i t y 

On November 22, 1988, t h e employer f i l e d a r e q u e s t f o r h e a r i n g from 
SAIF's September 22, 1988 acceptance o f c l a i m a n t ' s i n j u r y c l a i m . T h e r e f o r e , 
even t h o u g h we have found t h a t t h e employer's d e n i a l s had no l e g a l e f f e c t , we 
r e t a i n j u r i s d i c t i o n o v e r t h e i s s u e o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s back 
i n j u r y . 

The Referee found c l a i m a n t t o be a c r e d i b l e w i t n e s s . C l a i m a n t t e s t i 
f i e d t h a t she i n j u r e d her back a t work w h i l e she was washing a dog a t t h e em
p l o y e r ' s grooming b u s i n e s s . Claimant sought t r e a t m e n t f o r her back t h e day 
a f t e r her i n j u r y . Dr. Brooks, M.D., diagnosed w o r k - r e l a t e d low back s t r a i n . 
We c o n c l u d e t h a t c l a i m a n t ' s work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f 
her d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . F u r t h e r m o r e , because t h e em
p l o y e r ' s r e q u e s t f o r h e a r i n g from SAIF's acceptance was f i l e d more t h a n 60 days 
a f t e r J u l y 19, 1988, when t h e c l a i m was r e f e r r e d t o SAIF (See Ex. 1 0 ) , t h e em
p l o y e r must p r o v e f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . K r i s t i L. 
Chase, 42 Van N a t t a 1247 ( 1 9 9 0 ) . The employer has n o t done so. C l a i m a n t ' s 
c l a i m i s compensable. 

A t t o r n e y f e e f o r a l l e g e d unreasonable d e n i a l s 

On r e c o n s i d e r a t i o n , t h e Referee awarded c l a i m a n t a $500 assessed 
a t t o r n e y f e e f o r p r e v a i l i n g on t h e i s s u e o f unreasonable d e n i a l s . We have found 
t h a t t h e employer's d e n i a l s had no l e g a l e f f e c t . T h e r e f o r e , t h e d e n i a l s c o u l d 
n o t have r e p r e s e n t e d an unreasonable r e s i s t a n c e t o t h e payment o f compensation, 
a f u n c t i o n SAIF was p r o p e r l y p e r f o r m i n g . No a t t o r n e y f e e i s a u t h o r i z e d under 
ORS 6 5 6 . 3 8 2 ( 1 ) . We r e v e r s e t h e Referee's award o f an a t t o r n e y f e e f o r unreason
a b l e d e n i a l s . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 28, 1989, as r e c o n s i d e r e d May 9, 1989, 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e R e f e r e e ' s o r d e r 
t h a t f o u n d t h e employer's d e n i a l s unreasonable and awarded a $500 assessed 
a t t o r n e y f e e f o r p r e v a i l i n g on t h e i s s u e , i s r e v e r s e d . The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w , c o n c e r n i n g t h e 
c o m p e n s a b i l i t y - r e l a t e d i s s u e s c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f 
$900, p a y a b l e by t h e SAIF C o r p o r a t i o n on b e h a l f o f t h e n o n c o m p l y i n g employer. 



1862 : C i t e as 42 Van N a t t a 1862 (1990) > August 30, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
JEREMY LEWIS, Claimant 
WCB Case No. 89-04718 

ORDER ON REVIEW 
P h i l i p H. Garrow, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Member B r i t t i n g h a m , N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H o w e l l ' s o r d e r w h i c h 
d e c l i n e d t o award c l a i m a n t ' s c o u n s e l an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s 
r e n d e r e d i n o b t a i n i n g t h e i n s u r e r ' s r e s c i s s i o n o f i t s d e n i a l o f a c u p u n c t u r e 
t r e a t m e n t . I n i t s b r i e f , t h e i n s u r e r moves t o s t r i k e t h a t p o r t i o n o f c l a i m a n t ' s 
b r i e f w h i c h r e c i t e s t e l e p h o n e c o n v e r s a t i o n s between c o u n s e l . On r e v i e w , t h e 
i s s u e s a r e e v i d e n c e and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's " F i n d i n g s o f F a c t s " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . No h e a r i n g on t h e m e r i t s r e g a r d i n g t h e d e n i a l o f m e d i c a l s e r v i c e s 
was h e l d b e f o r e a r e f e r e e . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t d i d n o t p r e v a i l a g a i n s t t h e i n s u r e r ' s d e n i a l i n a h e a r i n g b e f o r e 
a r e f e r e e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t no b a s i s e x i s t s f o r t h e assessment o f an i n s u r e r -
p a i d a t t o r n e y f e e . We agree t h a t c l a i m a n t i s n o t e n t i t l e d t o a t t o r n e y f e e s , and 
we base o u r c o n c l u s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

C l a i m a n t a s s e r t s e n t i t l e m e n t t o an assessed a t t o r n e y f e e under ORS 
656.386(1) and OAR 438-15-030. A l t h o u g h c l a i m a n t ' s c o u n s e l may have been i n 
s t r u m e n t a l i n o b t a i n i n g a r e s c i s s i o n o f t h e m e d i c a l s e r v i c e s d e n i a l , he i s n o t 
e n t i t l e d t o a f e e under ORS 656.386(1). That s t a t u t e p r o v i d e s f o r an assessed 
a t t o r n e y f e e o n l y where c l a i m a n t f i n a l l y p r e v a i l s i n a h e a r i n g b e f o r e a r e f e r e e . 
See ORS 6 5 6 . 3 8 6 ( 1 ) ; Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) . Here, t h e i n s u r e r 
r e s c i n d e d t h e d e n i a l and t h e m a t t e r was r e s o l v e d p r i o r t o t h e h e a r i n g . A c c o r d 
i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an assessed f e e p u r s u a n t t o ORS 6 5 6 . 3 8 6 ( 1 ) . 
See Duane L. Jones, supra. 

Moreover, c l a i m a n t i s n o t e n t i t l e d t o an assessed a t t o r n e y f e e under OAR 
438-15-030. We have p r e v i o u s l y h e l d t h a t t h a t p o r t i o n o f s e c t i o n ( 1 ) o f t h e 
r u l e w h i c h p r o v i d e s f o r an assessed c a r r i e r - p a i d a t t o r n e y f e e w i t h o u t a h e a r i n g 
and w i t h o u t t h e n e c e s s i t y o f c l a i m a n t p r e v a i l i n g f i n a l l y b e f o r e a r e f e r e e i s 
i n v a l i d as i t exceeds t h e scope o f t h e g o v e r n i n g s t a t u t e , ORS 6 5 6 . 3 8 6 ( 1 ) . I d . 

Co n s e q u e n t l y , c l a i m a n t i s n o t e n t i t l e d t o an assessed a t t o r n e y f e e under 
e i t h e r ORS 656.386(1) o r OAR 438-15-030. 

Evidence 

We do n o t address t h e i n s u r e r ' s e v i d e n c e i s s u e as we have r u l e d f o r t h e 
moving p a r t y w i t h o u t c o n s i d e r i n g t h e c o n v e r s a t i o n s between c o u n s e l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 15, 1989 i s a f f i r m e d . 
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Board Member C r i d e r , d i s s e n t i n g . 
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The m a j o r i t y concludes t h a t , assuming c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l 
i n a c h i e v i n g r e s c i s s i o n o f t h e i n s u r e r ' s d e n i a l and acceptance o f t h e c l a i m , he 
i s n o t e n t i t l e d t o a f e e f o r overcoming t h e d e n i a l under our h o l d i n g i n Duane L. 
Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) . I b e l i e v e i t i s c l e a r t h a t c l a i m a n t ' s a t t o r n e y 
was i n s t r u m e n t a l . A l t h o u g h t h e i n s u r e r was a p p a r e n t l y moved t o w i t h d r a w i t s 
d e n i a l by i s s u a n c e o f a Board d e c i s i o n , i t i s q u i t e a p p a r e n t t h a t t h e d e n i a l 
w o u l d n o t have been r e s c i n d e d b u t f o r c o u n s e l ' s f i l i n g o f a r e q u e s t f o r h e a r i n g . 
The Board d e c i s i o n had i s s u e d b e f o r e t h e r e q u e s t f o r h e a r i n g . I n d e e d , i t 
appears f r o m t h e documentary r e c o r d t h a t t h e r e s c i s s i o n was, i n p a r t , an o u t 
g r o w t h o f d i s c u s s i o n a t a d i s p u t e r e s o l u t i o n c o n f e r e n c e c o n d u c t e d by t h i s agency 
and i n v o l v i n g a t t o r n e y s f o r b o t h p a r t i e s . 

The c l a i m was r e j e c t e d , a r e q u e s t f o r h e a r i n g was f i l e d , t h e c l a i m was 
t h e r e a f t e r a c c e p t e d , and c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n a c h i e v i n g t h i s 
b e n e f i t f o r h i s c l i e n t . Consequently, t h e a t t o r n e y i s e n t i t l e d t o a f e e . See 
Duane L. Jones, supra ( d i s s e n t i n g o p i n i o n o f Board Member C r i d e r ) . 

August 30, 1990 C i t e as 42 Van N a t t a 1863 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
E. EARLENE J . LITTLE, Claimant 

WCB Case No. 87-19635 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Garaventa's o r d e r 
t h a t : ( 1 ) e x c l u d e d e v i d e n c e o f f e r e d by c l a i m a n t r e g a r d i n g t h e i d e n t i t y o f her 
t r e a t i n g p h y s i c i a n ; (2) found t h a t t h e s e l f - i n s u r e d employer had c o m p l i e d w i t h 
OAR 436-60-030(5) and c o u l d t e r m i n a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y on Decem
b e r 1 1 , 1987; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g . The employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r 
t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t 
f o r c l a i m a n t ' s f a i l u r e t o p e r s o n a l l y appear. On r e v i e w , t h e i s s u e s a r e d i s 
m i s s a l , e v i d e n c e , remand, u n i l a t e r a l t e r m i n a t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e nsation, p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

C l a i m a n t , 51 a t h e a r i n g , s u s t a i n e d a compensable low back i n j u r y i n May 
1987. Dr. Womack, c h i r o p r a c t o r , o f P e n d l e t o n , Oregon was i n d i c a t e d as her 
a t t e n d i n g p h y s i c i a n on a Form 801. He o r d e r e d a June 1987 CT scan o f h e r lumbar 
s p i n e . C l a i m a n t has never s u b m i t t e d a form changing her t r e a t i n g p h y s i c i a n . 

Womack r e f e r r e d c l a i m a n t t o Dr. H e n d r i c k s , M.D., a W a l l a W a l l a , Washington 
r e h a b i l i t a t i o n and e l e c t r o d i a g n o s i s s p e c i a l i s t , w i t h whom c l a i m a n t began t r e a t 
i n g i n J u l y 1987. H e n d r i c k s sent a m e d i c a l r e p o r t t o Womack, w i t h a copy t o t h e 
c l a i m s a d m i n i s t r a t o r , i n which he not e d t h a t c l a i m a n t ' s r e g u l a r p h y s i c i a n was 
Dr. M a r i e r , M.D., o f P e n d l e t o n . X-rays t a k e n J u l y 1, 1987 showed d e g e n e r a t i v e 
d i s c d i s e a s e . H e n d r i c k s was l i s t e d as t h e p h y s i c i a n . He was a l s o i d e n t i f i e d as 
t h e p h y s i c i a n on a J u l y 17, 1987 CT scan, which showed a moderate d i s c a t L5-S1. 
D u r i n g J u l y 1987 H e n d r i c k s r e p o r t e d t h e substance o f phone c a l l s t o , and t e s t s 
and e x a m i n a t i o n s o f , c l a i m a n t t o t h e c l a i m s a d m i n i s t r a t o r . H e n d r i c k s recom
mended t h a t c l a i m a n t remain o f f work. 
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A g r o w t h u n r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y was d i s c o v e r e d on 
c l a i m a n t ' s k i d n e y d u r i n g t h e l a t t e r p a r t o f J u l y 1987. H e n d r i c k s n o t i f i e d t h e 
c l a i m s a d m i n i s t r a t o r t h a t he would be sending Dr. M a r i e r t h e sonogram o f 
c l a i m a n t ' s k i d n e y and, i n r e g a r d t o c l a i m a n t ' s back, would g i v e M a r i e r i n f o r m a 
t i o n r e g a r d i n g c l a i m a n t ' s a n t i - i n f l a m m a t o r y m e d i c a t i o n and p h y s i c a l t h e r a p y f o r 
her back i n t h e P e n d l e t o n area. 

I n August 1987 H e n d r i c k s t o l d c l a i m a n t , c l a i m a n t ' s s u p e r v i s o r , and t h e 
c l a i m s a d m i n i s t r a t o r t h a t c l a i m a n t would have t o g i v e up her p r e s e n t j o b and be 
t r a i n e d t o do a j o b t h a t d i d n o t r e q u i r e f r e q u e n t s t o o p i n g , b e n d i n g , l i f t i n g , o r 
t w i s t i n g . 

C l a i m a n t c o n s u l t e d Dr. M a r i e r on J u l y 28 and a g a i n on October 14, 1987 
f o r , i n t e r a l i a , f o l l o w - u p on her back p a i n . M a r i e r made n o t e t h a t c l a i m a n t was 
under Dr. H e n d r i c k s ' c a r e f o r her back. 

The c l a i m s a d m i n i s t r a t o r scheduled c l a i m a n t f o r an ind e p e n d e n t m e d i c a l 
e x a m i n a t i o n w i t h Dr. Baker, o r t h o p e d i s t , i n Eugene, Oregon on November 17, 1987. 
Baker recommended e x e r c i s e t h e r a p y and a w e i g h t r e d u c t i o n program. He f o u n d 
c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and t h a t she was p r e s e n t l y p r e c l u d e d f r o m 
her u s u a l work. 

I n a November 30, 1987 l e t t e r r e p l y i n g t o a query f r o m t h e employer, Dr. 
M a r i e r s t a t e d t h a t he had been t r e a t i n g c l a i m a n t f o r a number o f m e d i c a l p r o b 
lems u n r e l a t e d t o her compensable i n j u r y . He i n d i c a t e d t h a t c l a i m a n t ' s back i n 
j u r y had been under t h e c a r e o f Drs. He n d r i c k s and Womack. I n r e g a r d t o a u t h o 
r i z i n g m e d i c a l l e a v e f o r c l a i m a n t ' s back i n j u r y , M a r i e r n o t e d t h a t he was n o t a 
back p a i n s p e c i a l i s t and recommended g e t t i n g an o p i n i o n by an i n d e p e n d e n t o r t h o 
p e d i s t o r o c c u p a t i o n a l t h e r a p y s p e c i a l i s t . 

I n a December 2, 1987 l e t t e r , Dr. M a r i e r n o t i f i e d c l a i m a n t t h a t t h e em
p l o y e r w o u l d o f f e r her any s o r t o f l i m i t e d d u t y employment she c o u l d t o l e r a t e 
and t h a t he r e l e a s e d her t o r e t u r n t o l i m i t e d d u t y work. As o f t h e same d a t e , 
t h e employer t e r m i n a t e d c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y b e n e f i t s . 

I n a December 1 1 , 1987 l e t t e r t h e t h e c l a i m s a d m i n i s t r a t o r , Dr. Baker 
s t a t e d t h a t c l a i m a n t c o u l d r e t u r n t o l i g h t work i n a s e d e n t a r y , s i t t i n g down 
p o s i t i o n , a n s w e r i n g t h e phone and t a l k i n g w i t h customers f o r a f u l l 8-hour day. 
On t h e same d a t e , t h e employer w r o t e c l a i m a n t a l e t t e r a d v i s i n g her t h a t Dr. 
Baker r e l e a s e d her f o r f u l l t i m e l i g h t / s e d e n t a r y work, 8 hours a day, 5 days a 
week; t h a t a p o s i t i o n w i t h i n her l i m i t s was a v a i l a b l e a t her r e g u l a r r a t e o f 
pay; t h a t t h e s t a r t i n g d a t e was December 20, 1987; and t h a t she s h o u l d c o n t a c t 
t h e s t o r e manager b e f o r e t h a t d a t e f o r her weekly work s c h e d u l e ; and t h a t f a i l 
u r e t o r e p o r t t o work m i g h t t e r m i n a t e her temporary t o t a l d i s a b i l i t y b e n e f i t s . 

On December 17, 1987, t h e c l a i m s a d m i n i s t r a t o r w r o t e t o Dr. M a r i e r , en
c l o s i n g a copy o f t h e December 11, 1987 l e t t e r , a s k i n g i f he agreed t h a t 
c l a i m a n t was c a p a b l e o f p e r f o r m i n g t h e work d e s c r i b e d and s t a t i n g she assumed he 
was n o t c l a i m a n t ' s t r e a t i n g d o c t o r f o r her back, even t h o u g h he d i d l o o k a t her 
back. M a r i e r r e p l i e d on December 2 1 , 1987, a g r e e i n g t h a t c l a i m a n t was c a p a b l e 
o f p e r f o r m i n g t h e work d e s c r i b e d , and s t a t i n g t h a t c l a i m a n t was s e e i n g a c h i r o 
p r a c t o r and Dr. H e n d r i c k s f o r her back a t t h e same t i m e she asked him ( M a r i e r ) 
t o l o o k a t h e r back. He s a i d i t was "a good q u e s t i o n " who t h e t r e a t i n g d o c t o r 
was f o r h e r back. 

On December 18, 1987, c l a i m a n t w r o t e t o t h e employer, s a y i n g : "Dr. Baker 
t o l d me I c o u l d n o t r e t u r n t o work u n t i l I had some t h e r a p y on my back. I s t a r t 
t h i s Monday December 2 1 . As soon as t h e d o c t o r r e l e a s e s me, I w i l l r e t u r n t o 
work." 
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On December 22, 1987, t h e c l a i m s a d m i n i s t r a t o r w r o t e t o Dr. H e n d r i c k s , en
c l o s i n g a copy o f t h e December 11, 1987 o f f e r l e t t e r , and a s k i n g him i f he 
agre e d t h a t c l a i m a n t was capable o f d o i n g t h e d e s c r i b e d work. 

On January 4, 1988, t h e c l a i m s a d m i n i s t r a t o r r e c e i v e d a December 15, 1987 
l e t t e r f r o m Dr. Rosen i n Phoenix, A r i z o n a , s t a t i n g t h a t c l a i m a n t "has been 
t r e a t e d i n B e a v e r t o n , Oregon by Dr. Baker." 

On January 6, 1988, Dr. Hen d r i c k s c o n c u r r e d w i t h Baker's December 11 o p i n 
i o n t h a t c l a i m a n t was a b l e t o do t h e o f f e r e d work. 

FINDINGS OF ULTIMATE FACT 

The employer p r e m a t u r e l y t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y 
payments. 

The employer's u n i l a t e r a l t e r m i n a t i o n o f tem p o r a r y t o t a l d i s a b i l i t y bene
f i t s was u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

D i s m i s s a l f o r F a i l u r e t o Appear 

The employer contends t h a t t h e Referee e r r e d i n n o t d i s m i s s i n g c l a i m a n t ' s 
h e a r i n g r e q u e s t when she f a i l e d t o p e r s o n a l l y appear a t h e a r i n g . We d i s a g r e e . 
The R e f e r e e was c o r r e c t i n her c o n s t r u c t i o n o f OAR 438-06-071. A r e q u e s t f o r 
h e a r i n g may be d i s m i s s e d w i t h p r e j u d i c e i f n e i t h e r c l a i m a n t n or c l a i m a n t ' s 
a t t o r n e y appear f o r h e a r i n g . N o t h i n g i n t h e r u l e a u t h o r i z e s a Re f e r e e t o d i s 
miss a r e q u e s t f o r h e a r i n g s i m p l y because c l a i m a n t does n o t appear. W i l l i a m s v. 
SAIF, 99 Or App 367 (1 9 8 9 ) . 

E v i d e n c e / R e m a n d / U n i l a t e r a l T e r m i n a t i o n o f Temporary T o t a l D i s a b i l i t y 

I n o r d e r t o t e r m i n a t e temporary t o t a l d i s a b i l i t y , an employer must f i r s t 
n o t i f y t h e a t t e n d i n g p h y s i c i a n o f t h e s p e c i f i c d u t i e s t o be p e r f o r m e d by t h e i n 
j u r e d w o r k e r and t h e p h y s i c a l r e q u i r e m e n t s t h e r e o f ; t h e p h y s i c i a n must agree 
t h a t t h e o f f e r e d employment i s w i t h i n t h e w o r k e r ' s c a p a b i l i t i e s ; and t h e em
p l o y e r must p r o v i d e t h e worker w i t h a w r i t t e n o f f e r o f t h e employment w h i c h 
s t a t e s , i n t e r a l i a , an a c c u r a t e d e s c r i p t i o n o f t h e j o b d u t i e s and t h a t t h e 
a t t e n d i n g p h y s i c i a n has s a i d t h e o f f e r e d employment appears t o be w i t h i n t h e 
w o r k e r ' s c a p a b i l i t i e s . OAR 436-60-030(5). The r u l e i s c l e a r , unambiguous and 
s p e c i f i c i n what i s r e q u i r e d b e f o r e an employer may u n i l a t e r a l l y t e r m i n a t e tem
p o r a r y t o t a l d i s a b i l i t y payments. See Eastman v. Georgia P a c i f i c Corp., 79 Or 
App 610 ( 1 9 8 6 ) . 

C l a i m a n t contends t h a t t h e Referee i m p r o p e r l y e x c l u d e d 11 o f 31 e x h i b i t s 
r e l e v a n t t o e s t a b l i s h i n g t h e i d e n t i t y o f t h e t r e a t i n g p h y s i c i a n . The Re f e r e e 
e x c l u d e d t h e e x h i b i t s because t h e y were "based on c l a i m a n t ' s s t a t e m e n t s " and t h e 
employer had no o p p o r t u n i t y t o cross-examine c l a i m a n t because she d i d n o t appear 
a t h e a r i n g . 

We d i s a g r e e w i t h t h e Referee's r e a s o n i n g . I n t h i s case, t h e r e p o r t s i n 
i s s u e d i d n o t c o n t a i n s t a t e m e n t s from c l a i m a n t t o d o c t o r s w h i c h p e r t a i n e d t o t h e 
i d e n t i t y o f her a t t e n d i n g p h y s i c i a n . Rather, t h e r e p o r t s m e r e l y document 
c l a i m a n t ' s c o u r s e o f t r e a t m e n t by a v a r i e t y o f p h y s i c i a n s . Under such c i r c u m 
s t a n c e s , we do n o t c o n s i d e r t h e u n a v a i l a b i l i t y o f c l a i m a n t f o r c r o s s - e x a m i n a t i o n 
a t h e a r i n g t o be p r e j u d i c i a l t o t h e employer. A c c o r d i n g l y , we c o n c l u d e t h a t t h e 
r e p o r t s s h o u l d have been a d m i t t e d . I n t h i s case, we need n o t d e t e r m i n e whether 



E. E a r l e n e J. L i t t l e , 42 Van N a t t a 1863 (1990) 1866 

t h e r e p o r t s w o u l d have been a d m i s s i b l e i f o f f e r e d t o e s t a b l i s h t h e t r u t h o f 
c l a i m a n t ' s s t a t e m e n t s t o t h e p h y s i c i a n s . 

The Board may remand a case i f i t d e t e r m i n e s t h a t t h e r e c o r d has been im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o ped. ORS 65 6 . 2 9 5 ( 5 ) . 
However, t h e r e p o r t s a t i s s u e here were o f f e r e d f o r a d m i s s i o n w h i l e t h e h e a r i n g 
r e c o r d remained open and a r e i n c l u d e d i n t h e h e a r i n g r e c o r d . Thus, we adm i t t h e 
documents and r e v i e w t h e m a t t e r de novo on t h e h e a r i n g r e c o r d . 

We now c o n s i d e r t h e document e x c l u d e d by t h e Referee and t u r n t o t h e i s s u e 
o f u n i l a t e r a l t e r m i n a t i o n o f tem p o r a r y t o t a l d i s a b i l i t y . C l a i m a n t o r i g i n a l l y 
t r e a t e d w i t h Dr. Womack, who r e f e r r e d her t o Dr. H e n d r i c k s i n June 1987. I n 
J u l y 1987 he r e f e r r e d c l a i m a n t back t o her f a m i l y p h y s i c i a n , Dr. M a r i e r , f o r 
m o n i t o r i n g o f d r u g s f o r her back which was t h e o n l y t r e a t m e n t b e i n g p r o v i d e d f o r 
t h a t c o n d i t i o n a t t h a t t i m e and t o keep t r a c k o f t h e u n r e l a t e d k i d n e y mass. 
C l a i m a n t saw Dr. M a r i e r f o r f o l l o w - u p on her back on two o c c a s i o n s , J u l y 28 and 
October 14, 1987. C l a i m a n t was l a s t under t h e car e o f H e n d r i c k s on August 2 1 , 
1987, when he recommended a change i n her work a c t i v i t y t o t h e employer. 

C l a i m a n t was t h e n scheduled f o r an independent m e d i c a l e x a m i n a t i o n w i t h 
Dr. Baker i n Eugene. He d i d n o t f i n d c l a i m a n t m e d i c a l l y s t a t i o n a r y o r a b l e t o 
r e t u r n t o work a t t h e t i m e o f t h e e x a m i n a t i o n , b u t n o t h i n g i n h i s r e p o r t i n d i 
c a t e d t h a t he would t r e a t c l a i m a n t o r t h a t c l a i m a n t would r e t u r n t o him. 
C l a i m a n t ' s December 18, 1987 not e t o t h e employer does n o t say Baker i s t h e 
t r e a t i n g p h y s i c i a n ; nor does t h e December 15, 1987 l e t t e r f r o m Dr. Rosen. As a 
r e s u l t , c o n t r a r y t o t h e employer's p o s i t i o n , we f i n d t h a t Dr. Baker i s n o t 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . 

I n t h i s case, i t i s e x t r e m e l y d i f f i c u l t t o d e t e r m i n e whether Dr. 
H e n d r i c k s , Dr. M a r i e r o r Dr. Womack i s t h e a t t e n d i n g p h y s i c i a n . However, r e s o 
l u t i o n o f t h i s f a c t u a l i s s u e i s n o t necessary t o d e t e r m i n e whether c l a i m a n t ' s 
t e m p o r a r y t o t a l d i s a b i l i t y compensation was i m p r o p e r l y u n i l a t e r a l l y t e r m i n a t e d . 
The employer had t h e r e s p o n s i b i l i t y under t h e r u l e t o r e s u b m i t t h e j o b o f f e r t o 
c l a i m a n t a f t e r t h e t r e a t i n g d o c t o r approved t h e j o b o f f e r , e s p e c i a l l y i n l i g h t 
o f h er response t o t h e e a r l i e r o f f e r . A c c o r d i n g l y , whether t h e t r e a t i n g p h y s i 
c i a n was Dr. H e n d r i c k s , Dr. M a r i e r o r Dr. Womack, t h e employer f a i l e d t o comply 
w i t h t h e p r o c e d u r a l r e q u i r e m e n t s o f OAR 436-60-030(5). 

S i n c e t h e t r i g g e r i n g event i s t h e worker's r e f u s a l o f a j o b o f f e r , and t h e 
employer t e r m i n a t e d c l a i m a n t ' s b e n e f i t s p r i o r t o her r e f u s a l o f t h e j o b o f f e r 
based on Baker's a u t h o r i z a t i o n , we conclude t h a t t h e employer u n i l a t e r a l l y 
ceased payment i n v i o l a t i o n o f t h e r u l e . F u r t h e r m o r e , because i n t h i s case i t 
was incumbent on t h e employer t o r e s u b m i t t h e j o b o f f e r t o c l a i m a n t a f t e r t h e 
t r e a t i n g d o c t o r ' s agreement n o t t o t h e d u t i e s , t h e t e r m i n a t i o n was n o t p e r m i s s i 
b l e even a f t e r c l a i m a n t ' s r e f u s a l . A c c o r d i n g l y , we r e v e r s e t h e R e f e r e e ' s r u l i n g 
on t h i s i s s u e . 

P e n a l t y and A t t o r n e y Fees 

C l a i m a n t contends t h a t t h e Referee e r r e d i n n o t a s s e s s i n g a p e n a l t y and 
a t t o r n e y f e e r e g a r d i n g t h e employer's u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s . The 
Re f e r e e reasoned t h e t e r m i n a t i o n was n o t unreasonable because t h e r e was c o n f u 
s i o n as t o t h e i d e n t i t y o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n . We d i s a g r e e . The em
p l o y e r must c o n t i n u e t o pay tem p o r a r y t o t a l d i s a b i l i t y b e n e f i t s u n t i l t h e s t a t u 
t o r y t r i g g e r i n g e v e n t p e r m i t t i n g t e r m i n a t i o n o c c u r s o r r i s k t h e i m p o s i t i o n o f 
p e n a l t i e s , based on "amounts t h e n due," and a t t o r n e y f e e s . ORS 656.262(6) and 
( 1 0 ) . Here, t h e employer u n r e a s o n a b l y stopped b e n e f i t s p r i o r t o c l a i m a n t ' s r e 
f u s a l o f t h e j o b . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a p e n a l t y and an a s s o c i 
a t e d a t t o r n e y f e e . 
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Assessed Fee on Review 

1867 

C l a i m a n t r e q u e s t s an assessed f e e f o r p r e v a i l i n g a g a i n s t t h e employer's 
r e q u e s t f o r r e v i e w o f t h e Referee's d i s m i s s a l r u l i n g . We f i n d t h a t t h e em
p l o y e r ' s c r o s s - a p p e a l was not an e f f o r t t o reduce compensation w i t h i n t h e mean
i n g o f ORS 656.382(2) because c l a i m a n t had r e c e i v e d n o t h i n g a t h e a r i n g t h a t t h e 
employer was t r y i n g t o t a k e away on r e v i e w . I n s t e a d , t h e employer's r e q u e s t t o 
d i s m i s s was m e r e l y a d e f e n s i v e argument t o a v o i d t h e d u t y t o pay a d d i t i o n a l com
p e n s a t i o n . See S a i v i l l e v. EBI Companies, 81 Or App 469 ( 1 9 8 6 ) . C onsequently, 
c l a i m a n t i s n o t e n t i t l e d t o a fee under ORS 656.382(2). 

ORDER 

The Referee's o r d e r d a t e d May 31, 1988 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o d i s m i s s c l a i m a n t ' s 
h e a r i n g r e q u e s t i s a f f i r m e d . The remainder o f t h e o r d e r i s r e v e r s e d . The c l a i m 
i s remanded t o t h e s e l f - i n s u r e d employer f o r payment o f a d d i t i o n a l t e m p o r a r y 
t o t a l d i s a b i l i t y compensation commencing December 2, 1987. C l a i m a n t ' s a t t o r n e y 
i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t 
t o exceed $3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y o u t o f and n o t i n 
a d d i t i o n t o t h e i n c r e a s e d compensation. The employer s h a l l pay t o c l a i m a n t a 
p e n a l t y e q u a l t o 25 p e r c e n t o f t h e temporary d i s a b i l i t y c ompensation due under 
t h i s o r d e r . For s e r v i c e s r e g a r d i n g t h e p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded a f e e o f $500, p a y a b l e by t h e employer. 

August 30, 1990 C i t e as 42 Van N a t t a 1867 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
E. EARLENE J . LITTLE, Claimant 

WCB Case No. 88-18059 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Seymour's o r d e r t h a t : ( 1 ) d e c l i n e d t o 
r e i n s t a t e t e m p o r a r y t o t a l d i s a b i l i t y compensation f o r her low back c o n d i t i o n ; 
and (2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an a l l e g e d 
u n r e a s o n a b l e f a i l u r e t o t i m e l y pay temporary t o t a l d i s a b i l i t y compensation. On 
r e v i e w , t h e i s s u e s a r e payment o f temporary t o t a l d i s a b i l i t y c ompensation, 
p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n May 1987. She was un
a b l e t o r e t u r n t o work and r e c e i v e d temporary t o t a l d i s a b i l i t y payments. 

The s e l f - i n s u r e d employer u n i l a t e r a l l y t e r m i n a t e d t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s on December 2, 1987, p r i o r t o t h e employer's p r o f f e r and c l a i m a n t ' s 
r e f u s a l o f a m o d i f i e d j o b o f f e r . The employer made t h e j o b o f f e r on Decem
ber 1 1 , 1987, and c l a i m a n t r e f u s e d t h e o f f e r on December 18, 1987. 

A r e f e r e e , by o r d e r d a t e d June 14, 1988, h e l d t h a t t h e employer's t e r m i n a 
t i o n o f b e n e f i t s on December 11, 1988 was p e r m i s s i b l e . C l a i m a n t r e q u e s t e d r e 
v i e w and t h e Board t o d a y r e v e r s e s , r e i n s t a t i n g t e m p o r a r y t o t a l d i s a b i l i t y pay
ments b e g i n n i n g December 2, 1987. See E. E a r l e n e J. L i t t l e , 42 Van N a t t a 1863 
( 1 9 9 0 ) . 
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C l a i m a n t , who had been s t a y i n g i n A r i z o n a , moved back t o Oregon, where she 
p r e s e n t e d h e r s e l f t o her t r e a t i n g p h y s i c i a n , Dr. Lumsden, M.D., on May 2, 1988. 
On June 16, 1988, he w r o t e a l e t t e r s t a t i n g t h a t c l a i m a n t had been unemployable 
s i n c e May 2, 1988 due t o a back i n j u r y and would p r o b a b l y c o n t i n u e t o be unem
p l o y a b l e f o r s i x more months. On June 22, 1988, c l a i m a n t ' s a t t o r n e y f o r w a r d e d a 
copy o f t h i s l e t t e r t o t h e employer's a t t o r n e y s and t o S c o t t W e t z e l S e r v i c e s , 
t h e employer's t h e n p r o c e s s i n g agent, a l o n g w i t h a r e q u e s t t h a t t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s be r e i n s t a t e d . 

C l a i m a n t has r e c e i v e d no temporary t o t a l d i s a b i l i t y payments based on Dr. 
Lumsden's n o t i c e f r o m e i t h e r t h e employer o r S c o t t Wetzel S e r v i c e s . 

C l a i m a n t has n o t r e c e i v e d a d e n i a l l e t t e r c o n c e r n i n g h er e n t i t l e m e n t t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

C l a i m a n t has n o t been d e c l a r e d m e d i c a l l y s t a t i o n a r y . Her c l a i m was s t i l l 
open a t t h e t i m e o f h e a r i n g . 

FINDINGS OF ULTIMATE FACT 

At t h e t i m e t h e employer r e c e i v e d n o t i c e t h a t c l a i m a n t c o u l d no l o n g e r 
work due t o her compensable low back i n j u r y , c l a i m a n t ' s c l a i m was open. 

CONCLUSIONS OF LAW AND OPINION 

T h i s i s t h e second c l a i m t o be re v i e w e d by t h e Board r e g a r d i n g c l a i m a n t ' s 
e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y payments as a r e s u l t o f a compensable 
low back i n j u r y s u s t a i n e d by c l a i m a n t i n May 1987. The Referee i n t h e f i r s t 
c l a i m (WCB Case No. 87-19635) approved t h e s e l f - i n s u r e d employer's t e r m i n a t i o n 
o f t e m p o r a r y d i s a b i l i t y payments on December 11, 1987. We r e v e r s e d on Board r e 
v i e w , i n a companion case i s s u e d t h i s d a t e , f i n d i n g t h a t t h e employer prema
t u r e l y t e r m i n a t e d c l a i m a n t ' s b e n e f i t s i n v i o l a t i o n o f OAR 436 - 6 0 - 0 3 0 ( 5 ) . I d . 
The m a t t e r c u r r e n t l y b e f o r e us arose when c l a i m a n t sought t e m p o r a r y t o t a l d i s 
a b i l i t y payments e f f e c t i v e May 2, 1988, t h e d a t e c l a i m a n t was a g a i n d e c l a r e d by 
her d o c t o r t o be u n a b l e t o work. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y payments b e g i n n i n g May 2, 1988, because she c o u l d have been p e r f o r m 
i n g t h e l i g h t d u t y work o r i g i n a l l y o f f e r e d t o her i n December 1987. We d i s a g r e e 
w i t h t h e R e f e r e e ' s a n a l y s i s . 

B o t h c l a i m a n t and t h e employer r a i s e arguments a d d r e s s i n g t h e December 2, 
1987 t e r m i n a t i o n o f b e n e f i t s . As t h i s i s s u e was d e a l t w i t h i n t h e p r i o r case, 
we do n o t address i t a g a i n . 

C l a i m a n t contends t h a t , assuming t h a t t h e employer was e n t i t l e d t o suspend 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y compensation because she r e f u s e d o f f e r e d 
employment, compensation s h o u l d have been r e i n s t a t e d under OAR 4 3 6 - 6 0 - 0 3 0 ( 6 ) ( a ) , 
w h i c h p r o v i d e s t h a t t e m p o r a r y p a r t i a l d i s a b i l i t y payments under s e c t i o n (5) must 
be p a i d u n t i l t h e a t t e n d i n g p h y s i c i a n v e r i f i e s t h a t t h e w o r k e r ' s c o n d i t i o n p r e 
v e n t s p e r f o r m a n c e o f m o d i f i e d work and i s a g a i n t e m p o r a r i l y t o t a l l y d i s a b l e d . 
Because Dr. Lumsden's n o t i c e s t a t e d t h a t c l a i m a n t was u n a b l e t o work, c l a i m a n t 
m a i n t a i n s t h a t t h e employer s h o u l d have r e i n s t a t e d her t e m p o r a r y t o t a l d i s a b i l 
i t y payments, e f f e c t i v e May 2, 1988, w i t h i n 14 days o f r e c e i p t o f n o t i c e . See 
ORS 656.262 and OAR 436-60-150(3). 

The employer contends t h a t Lumsden's r e f e r e n c e t o a back i n j u r y d i d n o t 
i d e n t i f y i t as t h e i n d u s t r i a l i n j u r y , and even i f i t was t h e i n d u s t r i a l i n j u r y , 
t h e employer f u r t h e r contends i t was under no d u t y t o resume t e m p o r a r y d i s a b i l 
i t y payments f o r t h e f o l l o w i n g reasons: (1) Lumsden's no t e s d i d n o t e s t a b l i s h 
any change i n c l a i m a n t ' s back c o n d i t i o n ; (2) c l a i m a n t d i d n o t e s t a b l i s h t h a t she 
had l o s t any wages because she r e f u s e d t h e employer's j o b o f f e r and l e f t t h e j o b 
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m a r k e t ; and (3) Dr. Lumsden l a c k e d t h e r e l e v a n t f a c t s r e g a r d i n g c l a i m a n t ' s a b i l 
i t y t o be d o i n g t h e l i g h t d u t y work she had p r e v i o u s l y been o f f e r e d . 

We f i n d t h e employer's arguments t o be w i t h o u t m e r i t . C l a i m a n t had an 
open and a c c e p t e d c l a i m f o r a low back i n j u r y . Dr. Lumsden d e c l a r e d t h a t 
c l a i m a n t was u n a b l e t o work due t o her back i n j u r y . C l a i m a n t ' s a t t o r n e y ' s cover 
l e t t e r t h a t accompanied Dr. Lumsden's n o t i c e s u f f i c i e n t l y i d e n t i f i e d t h e c l a i m . 
(Ex. 35A). Under t h e r u l e , as a c l a i m s p r o c e s s i n g m a t t e r , t h e employer was 
o b l i g a t e d t o pay t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s w i t h i n 14 days o f Dr. 
Lumsden's n o t i c e t h a t c l a i m a n t ' s c o n d i t i o n was such t h a t she c o u l d no l o n g e r 
p e r f o r m h e r r e g u l a r work. Rodgers v. Weyerhaeuser Company, 88 Or App 458 
( 1 9 8 7 ) ; M i c h a e l J^. Harvey, 41 Van N a t t a 980, 981 ( 1 9 8 9 ) . 

F u r t h e r m o r e , t h e r u l e s do n o t r e q u i r e a c l a i m a n t t o e s t a b l i s h a change i n 
h i s o r her c o n d i t i o n u n l e s s he o r she i s f i l i n g a c l a i m f o r a g g r a v a t i o n , w h i c h 
i s n o t t h e case he r e . See OAR 436-60-030(6). I n a d d i t i o n , t h e employer's con
t e n t i o n t h a t a r e t i r e d worker i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compensa
t i o n does n o t a p p l y when, as here, c l a i m a n t ' s c l a i m has n o t been c l o s e d . The 
e m p l oyer's r e l i a n c e on C u t r i g h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) , i n s u p p o r t 
o f t h a t p r o p o s i t i o n i s m i s p l a c e d . Claimant has never been d e c l a r e d m e d i c a l l y 
s t a t i o n a r y . Her c l a i m i s s t i l l open. C u t r i g h t does n o t a p p l y t o an open c l a i m . 
See Weyerhaeuser v. K e p f o r d , 100 Or App 410 ( 1 9 9 0 ) . Under t h e s e c i r c u m s t a n c e s , 
t h e r e was no a u t h o r i t y f o r t h e employer t o t e r m i n a t e t e m p o r a r y d i s a b i l i t y bene
f i t s on t h e t h e o r y t h a t c l a i m a n t w i t h d r e w from t h e l a b o r m a r k e t . 

The employer's l a s t argument, t h a t Dr. Lumsden l a c k e d t h e r e l e v a n t f a c t s 
t o p r o p e r l y assess c l a i m a n t ' s a b i l i t y t o p e r f o r m work, goes t o c l a i m a n t ' s sub
s t a n t i v e e n t i t l e m e n t t o compensation, as c o n t r a s t e d w i t h t h e s t a t u t o r y p rocedu
r a l r e q u i r e m e n t s we address here. 

A c c o r d i n g l y , even i f c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y compensation 
s h o u l d n o t have c o n t i n u e d a f t e r December 2, 1987 ( i . e . , assuming t h e outcome o f 
t h e p r e v i o u s case had been d i f f e r e n t on Board r e v i e w ) , once t h e employer r e 
c e i v e d e v i d e n c e t h a t c l a i m a n t , who had an open and a c c e p t e d c l a i m , c o u l d n o t 
work, i t s h o u l d have begun p a y i n g temporary t o t a l d i s a b i l i t y payments. Here, 
t h e employer i g n o r e d c l a i m a n t ' s n o t i c e . We c o n c l u d e t h a t t h e employer's f a i l u r e 
t o pay t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s was u n r e a s o n a b l e g i v e n t h e p l a i n 
language o f t h e r u l e . A c c o r d i n g l y , we assess a 25 p e r c e n t p e n a l t y and a reason
a b l e a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1989 i s r e v e r s e d . The s e l f - i n s u r e d 
employer i s d i r e c t e d t o pay c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s and t o 
c o n t i n u e t o pay t h o s e b e n e f i t s u n t i l t h e y may be p r o p e r l y t e r m i n a t e d a c c o r d i n g 
t o law, b u t n o t t o d u p l i c a t e b e n e f i t s i t may pay under o u r o r d e r i n WCB Case 
No. 87-19635, i s s u e d t h i s d a t e . The employer s h a l l pay t o c l a i m a n t a p e n a l t y 
f o r i t s u n r e a s o n a b l e c l a i m p r o c e s s i n g e q u a l t o 2 5 p e r c e n t o f t h e t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s due from May 2, 1988 t o February 13, 1989, t h e d a t e o f hear
i n g . For s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e p e n a l t y i s s u e , c l a i m 
a n t ' s a t t o r n e y i s awarded a f e e o f $500, payable by t h e employer. C l a i m a n t ' s 
a t t o r n e y i s awarded an approved f e e i n t h e .amount o f 25 p e r c e n t o f t h e i n c r e a s e d 
c o m p e n s a t i o n , i f any, g a i n e d by t h i s o r d e r t h a t i s n o t p a i d under o u r o r d e r i n 
WCB Case No. 87-19635, n o t t o exceed $3,800, p a y a b l e by t h e employer d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . 
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t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back 
c o n d i t i o n ; and (2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d her low back and l e f t h i p i n a n o n - w o r k - r e l a t e d 
a c c i d e n t i n 1978. I n 1982 she had a s c i a t i c nerve n e u r o l y s i s and two 
d i s k e c t o m i e s ( L 5 - S 1 ) . I n December 1986, w h i l e employed by L i b e r t y N o r t h w e s t ' s 
i n s u r e d , c l a i m a n t s u s t a i n e d a compensable lumbar s t r a i n . The c l a i m was c l o s e d 
by a F e b r u a r y 1988 D e t e r m i n a t i o n Order which awarded c l a i m a n t 15 p e r c e n t un
s c h e d u l e d permanent d i s a b i l i t y . A l a t e r S t i p u l a t i o n on August 15, 1988, gave 
c l a i m a n t an a d d i t i o n a l 5 p e r c e n t unscheduled permanent d i s a b i l i t y . 

On August 26, 1988, c l a i m a n t worked a s i x - h o u r s h i f t f o r R oyal I n s u r 
ance's i n s u r e d , a m o t e l . She p e r f o r m e d l a u n d r y work a t t h e m o t e l w h i c h con
s i s t e d o f b e n d i n g and l i f t i n g as she loaded and unloaded washing machines and 
d r y e r s . A t t h e end o f her one s h i f t , t h e employer s e n t her home because she was 
w o r k i n g t o o s l o w l y . ( T r . 1 5 ) . C l a i m a n t began t o have low back p a i n w h i l e work
i n g h e r s h i f t . ( T r . 2 4 ) . She d i d n o t r e t u r n t o work and d i d n o t n o t i f y t h e 
m o t e l t h a t she was i n j u r e d . (Ex. 5 9 ) . Claimant d i d n o t seek t r e a t m e n t u n t i l 
September 12, 1988, when she r e t u r n e d t o her f o r m e r n eurosurgeon, 
Dr. S u t h e r l a n d , f o r m e d i c a l c a r e . (Ex. 58A). 

S i n c e s h o r t l y a f t e r her 1986 i n j u r y Dr. S u t h e r l a n d had f o l l o w e d 
c l a i m a n t ' s back and h i p c o n d i t i o n . (Ex. 15-1). Dr. S u t h e r l a n d d i a g n o s e d 
c l a i m a n t ' s o r i g i n a l i n j u r y c o n d i t i o n as lumbar s t r a i n w i t h no r e c u r r e n c e o f d i s c 
p r o b l e m s . (Ex. 1 5 ) . Throughout her c o n s e r v a t i v e management, no r e a l changes 
were n o t e d i n her symptoms o f l e g and low back p a i n . (Exs. 17, 1 8 ) . 
Dr. S u t h e r l a n d w o u ld n o t r e t u r n c l a i m a n t t o her n u r s i n g home j o b w i t h L i b e r t y 
N o r t h w e s t ' s i n s u r e d and recommended she seek s u i t a b l e l i g h t work. (Ex. 1 9 - 1 ) . 
I n March 1987 she was s t i l l e x p e r i e n c i n g p a i n as severe as i t had been when t h e 
i n j u r y f i r s t o c c u r r e d . (Ex. 2 1 - 3 ) . 

I n A p r i l 1987, c l a i m a n t underwent an independent m e d i c a l e v a l u a t i o n 
(IME) by t h e O r t h o p a e d i c C o n s u l t a n t s . Dr. R e i l l y , n e u r o l o g i s t , and Dr. F a r r i s , 
o r t h o p e d i c surgeon, r e p o r t e d t h a t c l a i m a n t was a p p r o a c h i n g a s t a t i o n a r y m e d i c a l 
c o n d i t i o n w i t h i n t e r m i t t e n t p a i n and a g g r a v a t i o n i f she l i f t e d t h e wrong way. 
She was r e s t r i c t e d t o l i g h t work. (Ex. 23, pp 4-6). Dr. S u t h e r l a n d c o n c u r r e d 
w i t h t h e s e f i n d i n g s on May 12, 1987. (Ex. 2 5 ) . 

D u r i n g t h e e i g h t - m o n t h p e r i o d o f May t h r o u g h December 1987, c l a i m a n t 
c o n t i n u e d t o have c o m p l a i n t s o f moderate t o severe back and l e g p a i n . (Exs. 26, 
36, 38, 39, 40, 4 1 ) . C l a i m a n t r e c e i v e d a n o t h e r IME i n January 1988 and was 
f o u n d t o be m e d i c a l l y s t a t i o n a r y and r e s t r i c t e d t o l i g h t work. (Ex. 4 2 - 4 ) . 
Dr. S u t h e r l a n d c o n c u r r e d w i t h t h i s o p i n i o n . (Exs. 43, 4 7 ) . A f t e r c l a i m c l o s u r e 
i n J a n u a r y 1988, Dr. S u t h e r l a n d c o n t i n u e d t o p r e s c r i b e a n t i - i n f l a m a t o r y medica
t i o n s and c l a i m a n t began c h i r o p r a c t i c t r e a t m e n t s w i t h Dr. L i t w i l l e r . (Exs. 48-
1, 5 4 - 3 ) . 
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Throughout Dr. L i t w i l l e r ' s t r e a t m e n t o f c l a i m a n t he r e p o r t e d t h a t she 
was i n a c u t e d i s c o m f o r t , and d o i n g v e r y p o o r l y w i t h c o n t i n u i n g s e vere p a i n and 
p e r s i s t e n t s o reness. (Exs. 54, 5 7 ) . On her l a s t v i s i t i n J u l y 1988, Dr. 
L i t w i l l e r recommended f u r t h e r t r e a t m e n t . (Ex. 5 7 ) . 

C l a i m a n t ' s n e x t m e d i c a l e x a m i n a t i o n was on September 12, 1988, e i g h 
t e e n days f o l l o w i n g her work exposure a t Royal's i n s u r e d . A t t h a t t i m e , Dr. 
S u t h e r l a n d diagnosed a lumbar s t r a i n and note d o b j e c t i v e f i n d i n g s o f muscle 
spasm and a 50 p e r c e n t r e d u c t i o n i n range o f m o t i o n . (Ex. 58A). C l a i m a n t ' s 
c o m p l a i n t s o f back p a i n were n o t m a t e r i a l l y d i f f e r e n t f r o m h e r m e d i c a l h i s t o r y 
f o l l o w i n g t h e compensable i n j u r y i n December 1986 and t h e r e was no e v i d e n c e o f 
p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . (Ex. 67, pp. 14-16). 
Due t o t h e i n c r e a s e i n c l a i m a n t ' s symptoms, she was a t l e a s t t e m p o r a r i l y t o t a l l y 
d i s a b l e d i n September 1988. (Ex. 67, pp. 24-25). 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s work exposure i n August 1988, w i t h Royal I n s u r a n c e ' s i n 
s u r e d , d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a p a t h o l o g i c a l w o r s e n i n g o f her 
u n d e r l y i n g c o n d i t i o n . I n s t e a d , c l a i m a n t e x p e r i e n c e d worsened symptoms o n l y o f 
her December 1986 compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee concl u d e d t h a t he was unable t o d e t e r m i n e whether c l a i m a n t ' s 
new p e r i o d o f d i s a b i l i t y was t h e r e s u l t o f a new i n j u r y , o r a c o n t i n u a t i o n o f a 
p r i o r compensable back s t r a i n . A c c o r d i n g l y , he a p p l i e d t h e l a s t i n j u r i o u s expo
s u r e r u l e and p l a c e d l i a b i l i t y on t h e l a s t employer. Champion I n t e r n a t i o n a l v. 
C a s t i l l e j a , 91 Or App 556 (19 8 8 ) . We do n o t agree t h a t t h e e v i d e n c e i s i n 
e q u i p o i s e . T h e r e f o r e , we do n o t r e l y on t h e l a s t i n j u r i o u s e x posure r u l e f o r 
assignment o f l i a b i l i t y . 

When, as he r e , t h e evidence shows t h a t d i s a b i l i t y i s caused s o l e l y by 
an i n j u r y o c c u r r i n g d u r i n g an e a r l i e r employment t h e r e i s no rea s o n t o a p p l y t h e 
l a s t i n j u r i o u s exposure r u l e . Boise Cascade Corp. v. S t a r b u c k , 296 Or 238, 243 
( 1 9 8 4 ) . We f i n d t h a t c l a i m a n t ' s employment a t Royal's i n s u r e d r e s u l t e d i n 
m e r e l y a r e c u r r e n c e o f symptoms from t h e f i r s t compensable c o n d i t i o n . F u r t h e r 
more, t h e second work exposure d i d n o t c o n t r i b u t e even s l i g h t l y t o t h e c a u s a t i o n 
o f t h e d i s a b l i n g c o n d i t i o n . T h e r e f o r e , L i b e r t y N o r t h w e s t remains r e s p o n s i b l e 
f o r c l a i m a n t ' s o n g o i n g back c o n d i t i o n . 

Here, o t h e r t h a n c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f i n c r e a s e d p a i n 
a f t e r h e r August 1988 work a c t i v i t i e s a t Royal's i n s u r e d , t h e r e i s no o b j e c t i v e 
e v i d e n c e o f an independent c o n t r i b u t i o n t o a wor s e n i n g o f h e r u n d e r l y i n g c o n d i 
t i o n . R a t h e r , t h e preponderance o f t h e w e l l - r e a s o n e d e v i d e n c e d e m o n s t r a t e s t h a t 
c l a i m a n t had a c o n t i n u a t i o n o f a lumbar s t r a i n . The c a u s a t i o n o f c l a i m a n t ' s 
c u r r e n t lumbar s t r a i n i s a complex m e d i c a l q u e s t i o n . Thus, w h i l e h e r t e s t i m o n y 
i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s m a t t e r t u r n s on t h e m e d i c a l e v i d e n c e . 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 259, 263 ( 1 9 8 6 ) . 

S h o r t l y b e f o r e c l a i m a n t began work w i t h Royal's i n s u r e d , c l a i m a n t was 
i n i n t e r m i t t e n t severe p a i n , t a k i n g a n t i - i n f l a m m a t o r y m e d i c a t i o n s , and r e c e i v i n g 
c h i r o p r a c t i c t r e a t m e n t s f o r her compensable i n j u r y w i t h L i b e r t y N o r t h w e s t ' s i n 
s u r e d . F u r t h e r m o r e , c l a i m a n t o n l y worked s i x hours f o r Royal's i n s u r e d , d i d n o t 
i n f o r m t h i s employer o f any i n j u r y , and d i d n o t seek t r e a t m e n t f o r n e a r l y t h r e e 
weeks. A l s o , t h e t r e a t i n g n e u r o l o g i s t , Dr. S u t h e r l a n d , r e p o r t e d no r e a l 
changes, e x c e p t i n t e n s i t y o f symptoms, s i n c e t h e December 1986 i n j u r y . Even 
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t h o u g h a d i s c b u l g e was observed on x - r a y , t h i s was j u d g e d c l i n i c a l l y i n s i g n i f i 
c a n t by Dr. S u t h e r l a n d . W h i l e i t was " p o s s i b l e " t h a t t h e August 1988 work expo
s u r e caused t h e b u l g e , Dr. S u t h e r l a n d would n o t say i t was " p r o b a b l e . " (Ex. 67, 
pp. 23, 2 6 ) . Dr. S u t h e r l a n d a d d i t i o n a l l y s t a t e d t h a t r e g a r d l e s s o f t h e cause o f 
c l a i m a n t ' s i n c r e a s e d symptoms, she was a t l e a s t t e m p o r a r i l y t o t a l l y d i s a b l e d i n 
September 1988. (Ex. 67, pp. 24-25). 

On t h e o t h e r hand, t h e m e d i c a l e v i d e n c e s u p p o r t s t h e c o n c l u s i o n t h a t 
c l a i m a n t ' s symptoms f o l l o w i n g her August 1988 work exposure a r e an a g g r a v a t i o n 
o f her e a r l i e r compensable i n j u r y . For example, a l l o f t h e m e d i c a l e v i d e n c e 
f r o m December 1986 t o J u l y 1988 d e s c r i b e s c l a i m a n t as h a v i n g i n t e r m i t t e n t moder
a t e t o s e v e r e r a d i a t i n g back and l e f t l e g p a i n due t o back s t r a i n . The s e v e r i t y 
o f t h e p a i n v a r i e s w i t h her a c t i v i t y l e v e l and she r e c e i v e s p e r i o d i c r e l i e f w i t h 
c o n s e r v a t i v e management and i n f l a m m a t o r i e s . These m e d i c a l f i n d i n g s a r e c o n s i s 
t e n t l y r e p o r t e d by t h e t r e a t i n g n e u r o l o g i s t and c h i r o p r a c t o r , as w e l l as i n d e 
pendent o r t h o p e d i c e v a l u a t i o n teams. 

A t one p o i n t Dr. S u t h e r l a n d checked a box, w i t h o u t e x p l a n a t i o n o r sup
p o r t i n g f i n d i n g s , t h a t t h e August 1988 employment a c t i v i t i e s i n d e p e n d e n t l y 
causes c l a i m a n t ' s c u r r e n t c o n d i t i o n . (Ex. 6 6 ) . He i n c o n s i s t e n t l y checked o f f 
o t h e r boxes t h a t a s s i g n e d r e s p o n s i b i l i t y t o t h e compensable i n j u r y o f December 
1986. We a r e n o t persuaded by t h e i n c o n s i s t e n t and u n e x p l a i n e d c o n c l u s o r y 
n a t u r e o f t h i s m e d i c a l r e p o r t . See M a r s h a l l v. Boise Cascade, 82 Or App 130 
( 1 9 8 6 ) ; Melody M. S c h n e i d e r , 40 Van N a t t a 1297 ( 1 9 8 8 ) . 

I n a l a t e r d e p o s i t i o n , Dr. S u t h e r l a n d changed h i s o p i n i o n and con
c l u d e d t h a t c l a i m a n t had e x p e r i e n c e d a g r a d u a l l y i n c r e a s i n g s t r a i n o r a g grava
t i o n o f a p r e v i o u s c o n d i t i o n . (Ex. 6 7 ) . T h i s subsequent o p i n i o n was based on 
S u t h e r l a n d ' s f i n d i n g t h a t t h e r e was no o b j e c t i v e e v i d e n c e o f a p a t h o l o g i c a l 
w o r s e n i n g and no m a t e r i a l d i f f e r e n c e i n c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . Thus, 
he reasoned t h a t c l a i m a n t was e x p e r i e n c i n g a symptomatic w o r s e n i n g o n l y . 
(Ex. 67, pp. 14-16). G r e a t e r w e i g h t i s g i v e n t h i s second o p i n i o n w h i c h was b o t h 
b e t t e r reasoned and based on more complete i n f o r m a t i o n t h a n h i s e a r l i e r "check-
t h e - b o x e s " o p i n i o n . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

Where a c l a i m a n t i n i t i a l l y s u f f e r s an i n j u r y w h i l e w o r k i n g f o r t h e f i r s t 
e m ployer, and t h e work exposure w i t h t h e second employer m e r e l y c o n t r i b u t e s t o a 
w o r s e n i n g o f symptoms, t h e n t h e c o n d i t i o n i s an a g g r a v a t i o n w i t h r e s p o n s i b i l i t y r e 
m a i n i n g w i t h t h e f i r s t employer. Hensel Phelps Const, v. M i r i c h , 81 Or App 290, 294 
( 1 9 8 6 ) , c i t i n g 4 L a r s o n , Workmen's Comp. Law sec. 95.12 ( 1 9 7 6 ) . The f a c t s o f t h i s 
c l a i m f i t s q u a r e l y w i t h i n Larson's back i n j u r y example q u o t e d i n Hensel Phelps 
Const., s u p r a . The w e i g h t o f t h e m e d i c a l evidence shows t h a t c l a i m a n t c o n t i n u e d t o 
have s i g n i f i c a n t back p a i n a f t e r s e t t l e m e n t o f her f i r s t c l a i m on August 1 1 , 1988. 
The p e r i o d o f c o n t i n u i n g symptoms r a n r i g h t i n t o her one-day work exposure w i t h 
Royal's i n s u r e d on August 26, 1988. While c l a i m a n t ' s symptoms worsened, t h e r e was no 
e v i d e n c e o f a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n w h i c h was n e c e s s a r y t o s h i f t 
r e s p o n s i b i l i t y t o Royal I n s u r a n c e . Hensel Phelps Const., s u p r a . A c c o r d i n g l y , we 
h o l d t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f a compensable c o n d i t i o n and r e s p o n s i 
b i l i t y r e m a i n s w i t h L i b e r t y N o r t h w e s t ' s i n s u r e d . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d A p r i l 14, 1989, i s r e v e r s e d . R oyal I n s u r a n c e o f 
America's d e n i a l i s r e i n s t a t e d and u p h e l d . L i b e r t y N o r t h w e s t ' s d e n i a l i s s e t a s i d e 
and t h e c l a i m i s remanded t o L i b e r t y Northwest f o r p r o c e s s i n g a c c o r d i n g t o law. 
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I n t h e M a t t e r o f t h e Compensation o f 
CHARLES H. CLINGINGS, Claimant 

WCB Case No. 89-02773 
ORDER ON REVIEW 

S t e b b i n s , e t a l . , C l aimant A t t o r n e y s 
Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t a f f i r m e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n j u r y o f 14 
p e r c e n t (44.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order. On r e v i e w , t h e 
i s s u e i s e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t r e t u r n e d t o m o d i f i e d work. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d a 22 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s low back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s c l a i m 
was c l o s e d a f t e r J u l y 1, 1988. T h e r e f o r e , our d e t e r m i n a t i o n o f c l a i m a n t ' s p e r 
manent p a r t i a l d i s a b i l i t y i s made p u r s u a n t t o ORS 656.283(7) and 65 6 . 2 9 5 ( 5 ) , 
r e s p e c t i v e l y . OAR 438-10-005 and M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 ( 1 9 8 8 ) . 
I n o r d e r t o d e t e r m i n e t h e e x t e n t o f i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
t h e s e s t a t u t e s r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s i n e f f e c t on t h e d a t e o f t h e 
D e t e r m i n a t i o n Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d . OAR 438-10-010. I n 
t h i s case, f o r m e r OAR 436-35-270 t h r o u g h 436-35-440, t h e s t a n d a r d s adopted 
e f f e c t i v e J u l y 1, 1988, as amended by temporary r u l e s e f f e c t i v e August 19, 1988, 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y . 
Former OAR 436-35-270(1). 

The R e f e r e e found t h a t c l a i m a n t had r e t u r n e d t o r e g u l a r work and t h u s d i d 
n o t c o n s i d e r t h e f a c t o r s o f age, e d u c a t i o n and a d a p t a b i l i t y when r a t i n g t h e ex
t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . C l a i m a n t c o n t e n d s t h a t 
t h e s e f a c t o r s s h o u l d have been c o n s i d e r e d , because he n e i t h e r r e t u r n e d t o r e g u 
l a r work n o r was o f f e r e d r e g u l a r work. He argues t h a t he was r e l e a s e d by 
Dr. Jones t o m o d i f i e d r a t h e r t h a n r e g u l a r work, t h a t he was never o f f e r e d a j o b 
by h i s employer, and t h a t he was unable t o s u c c e s s f u l l y r e t u r n t o r e g u l a r work. 
C l a i m a n t f u r t h e r argues t h a t t h e Referee f a i l e d t o c o n s i d e r c l a i m a n t ' s l i m i t e d 
e x t e n s i o n . The SAIF C o r p o r a t i o n argues t h a t t h e Referee's assessment was 
c o r r e c t . 

Dr. Jones r e l e a s e d c l a i m a n t t o r e t u r n t o work as an employee o f an i n v e s 
t i g a t i v e f i r m , where he had perfor m e d s u r v e i l l a n c e and s e r v e d l e g a l p r o c e s s . 
The j o b r e q u i r e d a g r e a t d e a l o f d r i v i n g . Dr. Jones recommended m o d i f i c a t i o n o f 
t h e j o b by p r o v i d i n g a s p e c i a l lumbar s u p p o r t seat i n c l a i m a n t ' s v e h i c l e and a 
gr a b b a r t o a s s i s t him i n g e t t i n g i n and o u t o f i t . C l a i m a n t d i d n o t r e t u r n t o 
h i s o l d j o b because he r e s i g n e d a f t e r an a c r i m o n i o u s exchange w i t h t h e owner. 
There i s no e v i d e n c e he was ever o f f e r e d h i s o l d j o b back. I n s t e a d , he s t a r t e d 
h i s own b u s i n e s s , p r i m a r i l y d o i n g p r o c e s s - s e r v i n g . He r a n t h e b u s i n e s s f r o m 
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October 1987 u n t i l March 1988, when h i s w i f e t o o k i t o v e r . We a r e n o t persuaded 
t h a t c l a i m a n t q u i t because he was unable t o p h y s i c a l l y p e r f o r m t h e work. On 
t h i s r e c o r d , we f i n d t h a t c l a i m a n t r e t u r n e d t o m o d i f i e d work. 

C l a i m a n t argues t h a t a t h e a r i n g he demonstrated t h a t he was u n a b l e t o 
engage i n e x t e n s i o n . He a l s o argues t h a t t h e Referee e r r e d i n f i n d i n g t h a t be
cause c l a i m a n t ' s l i m i t e d e x t e n s i o n was n o t enumerated i n t h e m e d i c a l r e p o r t s , i t 
d i d n o t e x i s t . The Referee was c o r r e c t i n h i s assessment. Dr. Jones o p i n e d i n 
F e b r u a r y 1988 t h a t c l a i m a n t ' s e x t e n s i o n was normal. He r e c o r d e d no l i m i t a t i o n 
o f e x t e n s i o n i n h i s August 1988 c l o s i n g e x a m i n a t i o n . The r e c o r d does n o t i n d i 
c a t e t h a t c l a i m a n t ' s c o n d i t i o n worsened a f t e r Dr. Jones' l a s t r e p o r t e d examina
t i o n . The o n l y m e d i c a l o p i n i o n i s i n c o n s i s t e n t w i t h c l a i m a n t ' s d e m o n s t r a t i o n a t 
h e a r i n g t h a t he has a l o s s o f e x t e n s i o n . Under t h e s e c i r c u m s t a n c e s , we g i v e 
g r e a t e r w e i g h t t o t h e e x p e r t o p i n i o n o f Dr. Meyers t h a n t o c l a i m a n t ' s demonstra
t i o n a t h e a r i n g . T h e r e f o r e , we f i n d no l o s s o f e x t e n s i o n . 

We p r o c e e d t o a d e t e r m i n a t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y under 
t h e s t a n d a r d s . Because c l a i m a n t r e t u r n e d t o m o d i f i e d work, we d e t e r m i n e h i s 
permanent p a r t i a l d i s a b i l i t y under t h e st a n d a r d s by a p p l y i n g t h e a p p r o p r i a t e 
v a l u e s a s s i g n e d t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . 
Once e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s 
m u l t i p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two 
f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r imp a i r m e n t t o y i e l d t h e 
p e r c e n t a g e o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 50 y e a r s i s 1. Former OAR 
436-35-290. 

Formal e d u c a t i o n . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 9 y e a r s o f f o r m a l e d u c a t i o n i s 1. 
Former OAR 436-3 5 - 3 0 0 ( 3 ) . 

S k i l l s . 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d e m o n s t r a t e d by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f i n j u r y 
was 6 as a s h e e t r o c k i n s t a l l e r (DOT # 842.681-010). T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s 2. Former OAR 436-35-300(4). 

T r a i n i n g . 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r t r a i n i n g i s 1. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e 
i s 4, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n 
i n g . Former OAR 436-35-300(5) ( s i c ) . 

A d a p t a b i l i t y where c l a i m a n t has r e t u r n e d t o m o d i f i e d work. 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s unable t o r e t u r n t o h i s o r 
her u s u a l and customary work b u t who has r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares 
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t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i 
c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even t h o u g h c l a i m a n t 
may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e modi
f i e d employment. P h y s i c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " gener
a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n fo r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) -
(d) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do l i g h t work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a l i g h t / s e d e n t a r y 
p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 1.5. For
mer OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t . 

A s i d e f r o m e x t e n s i o n , f o r which we gave no v a l u e , t h e e x t e n t o f 
c l a i m a n t ' s i m p a i r m e n t was n o t a t i s s u e on r e v i e w . T h e r e f o r e , we adopt t h e 
Re f e r e e ' s assessment o f 14 p e r c e n t . 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e s t a n d a r d s , we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 4 t h e sum i s 5. When t h a t v a l u e i s 
m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1.5 t h e p r o d u c t i s 7.5. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 14 t h e r e s u l t i s 21.5 p e r c e n t un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). That d i s 
a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . I d . C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e sta n d a r d s i s , t h e r e f o r e , 22 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d June 9, 1989 i s r e v e r s e d . I n a d d i t i o n t o t h e 
14 p e r c e n t (44.8 degrees) unscheduled permanent d i s a b i l i t y awarded by Determina
t i o n O r der, c l a i m a n t i s awarded 8 p e r c e n t (25.6 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y , g i v i n g him a t o t a l award t o dat e o f 22 p e r c e n t (70.4 degrees) un
sc h e d u l e d permanent d i s a b i l i t y f o r h i s low back i n j u r y . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800. 

August 3 1 . 1990 C i t e as 42 Van N a t t a 1875 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TONYA (STODDARD) DELANO, Claimant 

WCB Case No. 89-08714 
ORDER ON REVIEW 

Robert J. G u a r r a s i , C l a i m a n t A t t o r n e y 
D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r w h i c h 

assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r l a t e payment o f an assessed a t t o r n e y 
f e e . On r e v i e w t h e i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

A t h e a r i n g t h e p a r t i e s s t i p u l a t e d t h a t SAIF p a i d an a d d i t i o n a l a t t o r 
ney f e e o f $400, p u r s u a n t t o an Order on R e c o n s i d e r a t i o n , more t h a n 30 days 
a f t e r t h e Order on R e c o n s i d e r a t i o n i s s u e d . SAIF i n a d v e r t e n t l y o v e r l o o k e d t h e 
a d d i t i o n a l assessed a t t o r n e y f e e . 
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CONCLUSIONS OF LAW 

E n t i t l e m e n t t o a t t o r n e y f e e s i n w o r k e r s ' compensation cases i s gov
e r n e d by s t a t u t e . Unless s p e c i f i c a l l y a u t h o r i z e d by s t a t u t e , a t t o r n e y f e e s can
n o t be awarded. Forney v. Western S t a t e s Plywood, 297 o r 628 ( 1 9 8 4 ) . 

There a r e no p r o v i s i o n s i n Workers' Compensation Law f o r a w a r d i n g an 
a t t o r n e y f e e f o r l a t e payment o f an assessed a t t o r n e y f e e . P e n a l t i e s and r e 
l a t e d a t t o r n e y f e e s a r e c o n t r o l l e d by ORS 656.262(10) and 6 5 6 . 3 8 2 ( 1 ) . Both p r o 
v i s i o n s a r e i n v o k e d where t h e r e i s unreasonable b e h a v i o r by a c a r r i e r i n d e l a y 
i n g o r r e f u s i n g t o pay compensation. Assessed a t t o r n e y f e e s (and p e n a l t i e s ) a r e 
no t c o mpensation w i t h i n t h e meaning o f th e s e two p r o v i s i o n s . Saxton v. SAIF. 80 
Or App 631, r e v den 302 Or 159 (1 9 8 7 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 
(1 9 8 6 ) ; L l o y d v. EBI Cos., 96 Or App 591 (19 8 9 ) . James C. Ingram, 41 Van N a t t a 
2417 ( 1 9 8 9 ) . 

A c c o r d i n g l y , an a t t o r n e y f e e may not be awarded under t h e s e c i r c u m 
s t a n c e s p u r s u a n t t o Workers' Compensation s t a t u t e s . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d June 7, 1989 i s r e v e r s e d . The R e f e r e e ' s 
$200 a t t o r n e y f e e award i s r e v e r s e d . 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1876 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ARLETA M. GIBBS, Claimant 

WCB Case Nos. 89-05213 & 89-05214 
ORDER ON REVIEW 

Ch a r l e s D. Maier, Claimant A t t o r n e y 
A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myers' o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order awarding 18 p e r c e n t (57.6 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r i n j u r i e s t o c l a i m a n t ' s low back and r i g h t h i p . On 
r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her back and r i g h t h i p on March 15, 1987. 
The SAIF C o r p o r a t i o n a c c e p t e d t h e c l a i m . Claimant missed two days o f work and 
t h e n r e t u r n e d t o her r e g u l a r work as a foo d s e r v i c e w orker f o r SAIF's i n s u r e d . 

C l a i m a n t i n j u r e d her r i g h t h i p a g a i n on May 10, 1987. The i n i t i a l d i a g 
n o s i s was r i g h t t r o c h a n t e r i c b u r s i t i s . SAIF accepted t h e i n j u r y . I n a p p r o x i 
m a t e l y June 1987, c l a i m a n t began r e p o r t i n g low back problems. 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y by December 27, 1988. 

C l a i m a n t ' s March 15, 1987 low back and r i g h t h i p i n j u r y c l a i m was c l o s e d 
by a D e t e r m i n a t i o n Order d a t e d February 2 1 , 1989. C l a i m a n t was awarded tempo
r a r y d i s a b i l i t y o n l y . C l a i m a n t ' s May 10, 1987 h i p i n j u r y was c l o s e d by a D e t e r 
m i n a t i o n Order d a t e d F e b r u a r y 17, 1989. Claimant was awarded 18 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y . 
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Cl a i m a n t i s 53 y e a r s o l d . She has completed 11 y e a r s o f f o r m a l e d u c a t i o n 
and has t a k e n c l a s s e s i n d i e t e t i c s . A t t h e t i m e o f her May 1987 i n j u r y , 
c l a i m a n t had worked f o r her employer as a p r i s o n s t e w a r d f o r two and one h a l f 
y e a r s . P r i o r t o t h a t , c l a i m a n t worked f o r e i g h t and one h a l f y e a r s as a f o o d 
s e r v i c e s u p e r v i s o r . 

CONCLUSIONS OF LAW AND OPINION 

The Referee a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 18 p e r c e n t (57.6 
degr e e s ) unscheduled permanent d i s a b i l i t y . I n so d o i n g , t h e Re f e r e e f a i l e d t o 
a p p l y t h e s t a n d a r d s adopted by t h e d i r e c t o r f o r t h e r a t i n g o f permanent p a r t i a l 
d i s a b i l i t y . The Referee concluded t h a t he was una b l e t o a p p l y t h e s t a n d a r d s be
cause he b e l i e v e d t h e r e was no p e r s u a s i v e evidence o f i m p a i r m e n t , o t h e r t h a n t h e 
5 p e r c e n t g i v e n by t h e Western M e d i c a l C o n s u l t a n t s . T h e r e f o r e , because SAIF d i d 
n o t c h a l l e n g e t h e D e t e r m i n a t i o n Order award o f unscheduled permanent p a r t i a l 
d i s a b i l i t y , t h e Referee a f f i r m e d t h e D e t e r m i n a t i o n Order award. We d i s a g r e e . 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y 
t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r , 
p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 656.283(7). S p e c i f i c a l l y , we a p p l y t h e 
c u r r e n t v e r s i o n o f OAR 436-35-001 e t seq, t h e r u l e s i n e f f e c t a t t h e t i m e o f t h e 
Fe b r u a r y 17, 1989 and February 2 1 , 1989 D e t e r m i n a t i o n O r d e r s . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " 
i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and im p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . OAR 436-35-280. 

Age. 
The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 53 y e a r s i s 1. OAR 436-35-

290(4) . 

Formal E d u c a t i o n . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 11 y e a r s o f f o r m a l e d u c a t i o n i s 1. 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( b ) . 

S k i l l s . 

OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o n a r y o f 
O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. The h i g h 
e s t SVP l e v e l d e m o n s t r a t e d by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e 
o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . OAR 436-35 - 3 0 0 ( 4 ) . 
C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n years p r i o r t o t h e d a t e o f h e a r i n g was 6 
f o r h e r f o o d s u p e r v i s o r p o s i t i o n . (DOT # 319.137-010). T h e r e f o r e , t h e appr o 
p r i a t e v a l u e f o r s k i l l s i s 2. OAR 436-35-300(4). 

T r a i n i n g . 
OAR 436-35-300(5) s t a t e s : 

" T r a i n i n g : (a) For workers who do n o t have competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t , a v a l u e o f p l u s 
one s h a l l be a l l o w e d . 

(b) For wo r k e r s who do have competence i n some spe
c i f i c v o c a t i o n a l p u r s u i t , no v a l u e s h a l l be a l l o w e d . " 
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The " s t a n d a r d s " do n o t d e f i n e t h e t e r m " s p e c i f i c v o c a t i o n a l p u r 
s u i t . " Because we c o n c l u d e t h a t OAR 436-35-300(5) was i n t e n d e d t o d i f f e r 
e n t i a t e between t h o s e who have and th o s e who have n o t a c q u i r e d f o r m a l o r 
o n - t h e - j o b t r a i n i n g s u f f i c i e n t t o p e r f o r m something o t h e r t h a n e n t r y l e v e l 
employment, we i n t e r p r e t " s p e c i f i c v o c a t i o n a l p u r s u i t " t o mean employment 
o t h e r t h a n an e n t r y l e v e l p o s i t i o n . See L a r r y L. McDouqal, 42 Van N a t t a 
1544 ( 1 9 9 0 ) . 

I n t h i s case, c l a i m a n t has o b t a i n e d t r a i n i n g w h i c h would p r o v i d e 
her w i t h competence as a s u p e r v i s o r i n a d i e t a r y department, a p o s i t i o n 
t h a t c l a i m a n t has s u c c e s s f u l l y performed i n t h e p a s t . C l a i m a n t i s , t h e r e 
f o r e , e n t i t l e d t o no v a l u e f o r t r a i n i n g . 

A d a p t a b i l i t y . 

When, as a r e s u l t o f t h e compensable i n j u r y , c l a i m a n t i s n o t work
i n g and no employment has been o f f e r e d , her a d a p t a b i l i t y v a l u e i s d e t e r 
mined by h i s r e s i d u a l p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o h i s p h y s i c a l 
c a p a c i t y p r i o r t o t h e i n j u r y . See OAR 436-35-310(4). 

C l a i m a n t contends t h a t Dr. Warner has r e l e a s e d her t o r e t u r n t o 
s e d e n t a r y work o n l y and t h e r e f o r e her a d a p t a b i l i t y v a l u e s h o u l d be a +8. 
See OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( d ) . We d i s a g r e e . C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , 
Dr. L e a r y , f i l l e d o u t a p h y s i c a l c a p a c i t i e s e v a l u a t i o n t h a t p l a c e d c l a i m a n t 
i n t h e l i g h t work c a t e g o r y . I n a d d i t i o n , t h e Western M e d i c a l C o n s u l t a n t s 
f o u n d t h a t c l a i m a n t was capable o f p e r f o r m i n g l i g h t work. T h e r e f o r e , we 
f i n d t h a t c l a i m a n t i s cap a b l e o f p e r f o r m i n g work i n t h e l i g h t c a t e g o r y . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s a d a p t a b i l i t y v a l u e i s +4. OAR 436-35-
3 1 0 ( 4 ) ( c ) . 

I m p a i r m e n t . 

The R e f e r e e d i d n o t award c l a i m a n t a v a l u e f o r l o s t range o f 
m o t i o n i n c l a i m a n t ' s low back o r r i g h t h i p . We f i n d however, t h a t t h e 
p h y s i c i a n s t h a t examined c l a i m a n t c o n s i s t e n t l y found l o s t range o f m o t i o n 
i n b o t h her low back and r i g h t h i p areas. A c c o r d i n g l y , we a s s i g n c l a i m a n t 
t h e f o l l o w i n g v a l u e s f o r l o s t range o f m o t i o n . 

C l a i m a n t i s e n t i t l e d t o t h e s e v a l u e s f o r l o s t range o f m o t i o n i n 
t h e t h o r a c o l u m b a r r e g i o n . For 80 degrees o f f l e x i o n c l a i m a n t i s a s s i g n e d a 
v a l u e o f 1 p e r c e n t . OAR 436-35-360(6). For 10 degrees o f e x t e n s i o n 
c l a i m a n t i s a s s i g n e d a v a l u e o f 2 p e r c e n t . OAR 436-35-360(7). For 20 
degrees o f r i g h t f l e x i o n and 20 degrees o f l e f t f l e x i o n c l a i m a n t i s 
a s s i g n e d a v a l u e o f 2 p e r c e n t f o r each d i r e c t i o n . OAR 436-35-360(8). To 
a r r i v e a t a t o t a l v a l u e f o r l o s t range o f m o t i o n t h e v a l u e s a r e added ( n o t 
combined) f o r a t o t a l v a l u e o f 7 p e r c e n t . OAR 436-35-360(10). 

For l o s t range o f m o t i o n i n t h e r i g h t h i p , c l a i m a n t i s a s s i g n e d a 
v a l u e o f 1 p e r c e n t f o r 35 degrees o f a b d u c t i o n . OAR 436-35-340(5). 

To a r r i v e a t a t o t a l i mpairment v a l u e , t h e v a l u e s o f d i f f e r e n t 
r e s i d u a l s a r e combined ( n o t added). T h e r e f o r e , we combine t h e v a l u e f o r 
l o s t r ange o f m o t i o n i n t h e t h o r a c o l u m b a r s p i n e (7) w i t h t h e v a l u e f o r l o s t 
range o f m o t i o n i n t h e r i g h t h i p (1) t o a r r i v e a t a t o t a l i m p a i r m e n t v a l u e 
o f 7.93 p e r c e n t . 

I m p a i r m e n t V a l u e f o r C h r o n i c C o n d i t i o n s L i m i t i n g R e p e t i t i v e Use o f a Body 
P a r t . 

C l a i m a n t contends t h a t she i s e n t i t l e d t o a v a l u e o f 10 p e r c e n t 
f o r l o s s o f r e p e t i t i v e use i n her low back and r i g h t h i p . We d i s a g r e e . 
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I n accordance w i t h OAR 436-35-320(4), an i n j u r e d w o r k e r i s e n t i 
t l e d t o a 5 p e r c e n t impairment v a l u e f o r l o s s o f r e p e t i t i v e use o f a body 
p a r t . However, i n t h i s case we f i n d t h a t c l a i m a n t i s e n t i t l e d t o no v a l u e 
f o r l o s s o f r e p e t i t i v e use. We do n o t r e l y on c l a i m a n t ' s t e s t i m o n y o r on 
t h o s e p o r t i o n s o f t h e m e d i c a l r e p o r t s t h a t a r e based on c l a i m a n t ' s s u b j e c 
t i v e c o m p l a i n t s o f p a i n and l o s s o f r e p e t i t i v e use. The Ref e r e e f o u n d t h a t 
c l a i m a n t e x a g g e r a t e d her symptoms and was n o t c r e d i b l e . We agree. A c c o r d 
i n g l y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o no v a l u e f o r l o s s o f r e p e t i t i v e 
use o f e i t h e r her low back o r r i g h t h i p . 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y . 

H aving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s p e r 
manent d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . 
When c l a i m a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 3, t h e sum 
i s 4. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 4, 
t h e p r o d u c t i s 16. When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e 
o f 7.93, t h e r e s u l t i s 23.93 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l 
i t y . OAR 436-35-280(7). That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t 
h i g h e r whole p e r c e n t a g e . I d . Cl a i m a n t ' s permanent d i s a b i l i t y under t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 24 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d June 19, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . I n a d d i t i o n t o t h e 18 p e r c e n t (57.6 degrees) unscheduled 
permanent d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n Order, c l a i m a n t i s award
ed 6 p e r c e n t (19.2 degrees) unscheduled permanent d i s a b i l i t y , g i v i n g her a 
t o t a l award t o d a t e o f 24 p e r c e n t (76.8 degrees) unscheduled permanent d i s 
a b i l i t y f o r a low back and r i g h t h i p i n j u r y . The rema i n d e r o f t h e o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d com
p e n s a t i o n c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , 
n o t t o exceed $3,800. 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1879 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BARBARA J . GLENZER, Claimant 

WCB Case No. 88-21675 
ORDER ON REVIEW 

Robert J. G u a r r a s i , C l a i m a n t A t t o r n e y 
Nancy C. Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r w h i c h : ( 1 ) found 
c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f February 2 1 , 1988; (2) d e c l i n e d t o award 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y ; and (3) a f f i r m e d a D e t e r m i n a t i o n Order t h a t 
awarded 67 p e r c e n t (100.5 degrees) f o r l o s s o f use o f her l e f t hand. On r e v i e w , 
t h e i s s u e s a r e t e m p o r a r y t o t a l d i s a b i l i t y and e x t e n t o f sc h e d u l e d permanent d i s 
a b i l i t y . We r e v e r s e and m o d i f y . 

FINDINGS OF FACT 

E x c l u d i n g t h e l a s t two paragraphs, we adopt t h e Refer e e ' s " F i n d i n g s o f 
F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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On Ja n u a r y 27, 1988, c l a i m a n t ' s l e f t l o n g f i n g e r was s u r g i c a l l y ampu
t a t e d by Dr. D r e y e r , M.D., t h e t r e a t i n g p h y s i c i a n . (Exs. 12 & 1 3 ) . F o l l o w i n g 
t h e J a n u a r y 1988 s u r g e r y , c l a i m a n t underwent weekly p h y s i c a l t h e r a p y t h r o u g h 
March 14, 1988 and her hand remained i n s p l i n t s . (Exs. 14, 15, 15A) . 
Dr. D r e y e r r e l e a s e d c l a i m a n t f o r work on February 2 1 , 1988. (Ex. 1 6 ) . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on May 8, 1988. (Ex. 1 6 ) . 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l l y S t a t i o n a r y Date 

" M e d i c a l l y s t a t i o n a r y means t h a t no f u r t h e r m a t e r i a l improvement w o u l d 
r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " ORS 
656 . 0 0 5 ( 1 7 ) . Whether c l a i m a n t i s m e d i c a l l y s t a t i o n a r y i s a q u e s t i o n d e t e r m i n e d 
by m e d i c a l e v i d e n c e . D i m i t r o f f f v. S t a t e Acc. I n s . Comm., 209 Or 316, 334 
( 1 9 5 7 ) . Such m e d i c a l e v i d e n c e i n c l u d e s c i r c u m s t a n t i a l e v i d e n c e as w e l l as 
d i r e c t e v i d e n c e . A u s t i n v. SAIF, 48 Or App 125 (1 9 8 1 ) . 

I n f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as o f 
Fe b r u a r y 2 1 , 1988, t h e Referee r e l i e d i n p a r t on h i s i n t e r p r e t a t i o n o f Dr. 
Dr e y e r ' s December 23, 1987 l e t t e r . (Ex. 1 1 ) . We d i s a g r e e w i t h t h e R e f e r e e ' s 
i n t e r p r e t a t i o n . 

Dr. D r e y e r w r o t e , " I l a s t saw ( c l a i m a n t ) on September 1 4 t h . . . I d i d n o t 
t h i n k t h e n h e r c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a l t h o u g h i t may be now...You 
m i g h t c o n t a c t ( c l a i m a n t ) and urge her t o r e t u r n i n January f o r c o n s i d e r a t i o n o f 
a f i n a l d i s a b i l i t y r a t i n g o r a f u r t h e r p r o c e d u r e as she w i s h e s . " (Ex. 1 1 ) . Be
cause Dr. D r e y e r had n o t seen c l a i m a n t i n over two months a t t h e t i m e he w r o t e 
t h e December 2 3 r d l e t t e r , h i s sta t e m e n t r e g a r d i n g c l a i m a n t ' s m e d i c a l s t a t u s i s 
c o n j e c t u r e . F u r t h e r , i t appears t h a t on December 2 3 r d , Dr. Dre y e r a n t i c i p a t e d 
t h e p o s s i b i l i t y o f f u r t h e r m e d i c a l t r e a t m e n t t o improve c l a i m a n t ' s c o n d i t i o n . 
On May 8, 1988, f o l l o w i n g t h e February 1988 a m p u t a t i o n s u r g e r y , Dr. Dre y e r 
w r o t e , " . . . ( c l a i m a n t ) was g i v e n a f u l l work r e l e a s e on 2/21/88. I w o u l d con
s i d e r h e r m e d i c a l l y s t a b l e a t t h i s p o i n t and f e e l t h a t she can p a r t i c i p a t e i n 
any a c t i v i t i e s she w i s h e s . " (Ex. 1 6 ) . We conclude t h a t Dr. Dre y e r c o n s i d e r e d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f May 8, 1988, and t h a t c l a i m a n t was, 
i n f a c t , m e d i c a l l y s t a t i o n a r y a t t h a t t i m e . 

T e r m i n a t i o n o f Temporary T o t a l D i s a b i l i t y 

Temporary t o t a l d i s a b i l i t y b e n e f i t s a r e t o be p a i d e v e r y 14 days u n t i l 
a w o r k e r i s m e d i c a l l y s t a t i o n a r y and has r e t u r n e d t o work o r has been r e l e a s e d 
by a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r employment. ORS 6 5 6 . 2 6 2 ( 4 ) ; 
6 5 6 . 2 6 8 ( 2 ) . See F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, on r e c o n , 
93 Or App 103 ( 1 9 8 8 ) , r e v den 307 Or 236 (19 8 8 ) . P e n a l t i e s and a t t o r n e y f e e s 
a r e a s s e s s a b l e when a c a r r i e r u n r e a s o n a b l y r e f u s e s t o pay compensation o r t o 
deny a c l a i m . ORS 656.262(10). 

Dr. D r e y e r r e l e a s e d c l a i m a n t f o r r e g u l a r work on F e b r u a r y 2 1 , 1988 and 
fou n d c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 8, 1988. (Ex. 1 6 ) . The SAIF Corpo
r a t i o n p a i d c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y f rom F e b r u a r y 2 1 , 1987 u n t i l 
September 14, 1987, and f r o m January 27, 1988 ( t h e d a t e o f t h e s u r g i c a l amputa
t i o n o f c l a i m a n t ' s l o n g f i n g e r ) u n t i l March 20, 1988. (Ex. 16A). Because SAIF 
had no i n f o r m a t i o n i n d i c a t i n g t h a t c l a i m a n t was e i t h e r m e d i c a l l y s t a t i o n a r y o r 
r e l e a s e d t o work, i t was unreasonable f o r SAIF t o have t e r m i n a t e d c l a i m a n t ' s 
t e m p o r a r y t o t a l d i s a b i l i t y as o f March 20, 1988. A c c o r d i n g l y , we assess a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . 
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E x t e n t o f D i s a b i l i t y 

1881 

I n c a l c u l a t i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y we r e f e r t o t h e 
r a n g e - o f - m o t i o n and l o s s - o f - u s e measurements r e p o r t e d by t h e p h y s i c a l t h e r a p i s t 
and w h i c h Dr. Dreyer s p e c i f i c a l l y adopted. (Exs. 16 & 1 9 ) . 

Because c l a i m a n t was found t o be m e d i c a l l y s t a t i o n a r y on May 8, 1988, 
and t h e c l a i m was c l o s e d by D e t e r m i n a t i o n Order on October 19, 1988, t h e 
" s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, former OAR 436-35-001 e t seq, a p p l y 
t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-010 
t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f scheduled permanent p a r t i a l d i s a b i l i 
t i e s . Former OAR 436-35-010(1). 

A m p u t a t i o n 

R a t i n g s f o r a m p u t a t i o n o f t h e thumb and f i n g e r s a r e governed by former 
OAR 436-35-030. No a d d i t i o n a l v a l u e i s p e r m i t t e d f o r reduced g r i p s t r e n g t h be
cause i t i s a l r e a d y f i g u r e d i n t h e a m p u t a t i o n c h a r t s . Former OAR 436-35-
1 1 0 ( 3 ) ( b ) . 

The p a r t i e s agreed and t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s l e f t thumb 
was amputated on t h e p r o x i m a l s i d e o f t h e i n t e r p h a l a n g e a l j o i n t f o r a r a t i n g o f 
50 p e r c e n t . Former OAR 436-35-030(5). (Ex. 1 9 ) . 

C l a i m a n t ' s l e f t i n d e x and l e f t m i d d l e ( l o n g ) f i n g e r were amputated a t 
t h e d i s t a l o n e - t h i r d o f t h e p r o x i m a l phalanx f o r a r a t i n g o f 75 p e r c e n t each. 
Former OAR 436-35-030(6). (Ex. 1 9 ) . 

Loss o f O p p o s i t i o n 

Loss o f a thumb o r f i n g e r c r e a t e s a l o s s o f o p p o s i t i o n w h i c h i s t h e 
l o s s o f f u n c t i o n o f t h e d i g i t s which can no l o n g e r be opposed. Former OAR 436-
35-040. 

For a m p u t a t i o n o f t h e thumb a t t h e i n t e r p h a l a n g e a l l e v e l , c l a i m a n t has 
20 p e r c e n t l o s s o f o p p o s i t i o n t o her index f i n g e r ; l o s s o f o p p o s i t i o n t o her 
m i d d l e f i n g e r — 20 p e r c e n t ; l o s s o f o p p o s i t i o n t o her r i n g f i n g e r — 10 
p e r c e n t ; and l o s s o f o p p o s i t i o n t o her l i t t l e f i n g e r — 5 p e r c e n t . These 
r a t i n g s a r e combined, n o t added, f o r a t o t a l l o s s o f o p p o s i t i o n o f t h e thumb o f 
45.3 p e r c e n t . Former OAR 4 3 6 - 3 5 - 0 4 0 ( 2 ) ( a ) . 

For l o s s o f o p p o s i t i o n o f c l a i m a n t ' s i n d e x and m i d d l e f i n g e r , t h e 
o p p o s i n g d i g i t i s t h e thumb, and a r a t i n g o f 25 p e r c e n t i s a s s i g n e d t o each 
f i n g e r , t h e i n d e x and m i d d l e , f o r l o s s o f o p p o s i t i o n . Former OAR 436-35-040(3). 

Loss o f M o t i o n 

C l a i m a n t i s a b l e t o f l e x her thumb a t t h e m e t a c a r p o p h a l a n g e a l j o i n t 54 
degrees f o r a 5.4 p e r c e n t l o s s o f m o t i o n . Former OAR 436- 3 5 - 0 5 0 ( 3 ) . 

She i s a b l e t o f l e x her in d e x and m i d d l e f i n g e r s 65 degrees a t t h e 
m e t a c a r p o p h a l a n g e a l j o i n t f o r 15 p e r c e n t l o s s o f f l e x i o n o f b o t h f i n g e r s . For
mer 4 3 6 - 3 5 - 0 6 0 ( 5 ) . 

She i s a b l e t o f l e x her r i n g f i n g e r 86 degrees a t t h e metacarpopha
l a n g e a l j o i n t f o r a 2.4 p e r c e n t l o s s o f f l e x i o n . Former 436- 3 5 - 0 6 0 ( 5 ) . She has 
s u s t a i n e d no l o s s o f f l e x i o n o f t h e r i n g f i n g e r a t t h e p r o x i m a l i n t e r p h a l a n g e a l 
j o i n t . Former OAR 436-35-060(3). She i s a b l e t o f l e x her r i n g f i n g e r 61 
degrees a t t h e d i s t a l i n t e r p h a l a n g e a l j o i n t f o r a 5.4 p e r c e n t l o s s o f f l e x i o n . 
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Former OAR 436-35-060(1). When two o r more l o s s e s o f range o f m o t i o n have been 
r a t e d i n a s i n g l e j o i n t , t h e l o s s e s a r e added ( n o t combined). Former OAR 436-
3 5 - 1 2 0 ( 1 ) . C l a i m a n t has s u s t a i n e d a t o t a l l o s s o f f l e x i o n o f t h e r i n g f i n g e r o f 
7.8 p e r c e n t . 

She i s a b l e t o f l e x her l i t t l e f i n g e r 84 degrees a t t h e metacarpopha
l a n g e a l j o i n t f o r a 3.6 p e r c e n t l o s s o f f l e x i o n . Former 436-35-060(5). She has 
s u s t a i n e d no l o s s o f f l e x i o n o f t h e l i t t l e f i n g e r a t t h e p r o x i m a l i n t e r p h a -
l a n g e a l j o i n t o r t h e d i s t a l i n t e r p h a l a n g e a l j o i n t . Former OAR 436-35-060(1) & 
( 3 ) . 

Loss o f S e n s a t i o n 

C l a i m a n t argues t h a t t h e Referee f a i l e d t o t a k e i n t o c o n s i d e r a t i o n and 
t o r a t e , t h e l o s s o f s e n s a t i o n she s u s t a i n e d . Loss of' palmar s e n s a t i o n i n t h e 
f i n g e r s i s r a t e d a c c o r d i n g t o t h e l o c a t i o n and q u a l i t y o f t h e l o s s . Former 
OAR 43 6 - 3 5 - 1 1 0 ( 1 ) . C l a i m a n t has enough s e n s i t i v i t y i n her thumb t o d i s t i n g u i s h 
two p i n p r i c k s , 5 m i l l i m e t e r s a p a r t , so t h a t t h e r e i s no r a t i n g a s s i g n e d t o her 
thumb f o r l o s s o f s e n s a t i o n . (Ex. 1 7 ) . Former OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( b ) . 

C l a i m a n t has 10 m i l l i m e t e r s 2 p o i n t d i s c r i m i n a t i o n on t h e r a d i a l and 
u l n a r s i d e s o f t h e p r o x i m a l phalanx o f her ind e x f i n g e r f o r a l o s s o f s e n s a t i o n 
r a t i n g o f 18. (Ex 1 7 ) . Former OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) . She has 7 m i l l i m e t e r s 2 
p o i n t d i s c r i m i n a t i o n on t h e r a d i a l and u l n a r s i d e s o f t h e p r o x i m a l p h a l a n x o f 
her m i d d l e f i n g e r f o r a r a t i n g o f 20. Former OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) . 

T o t a l Permanent P a r t i a l D i s a b i l i t y : 

There a r e two methods f o r r a t i n g t h e amount o f t o t a l i m p a i r m e n t c l a i m 
a n t has s u s t a i n e d due t o her i n j u r y . C laimant may be awarded a t o t a l d i s a b i l i t y 
due t o t h e i n j u r y by r a t i n g t h e m u l t i p l e l o s s e s o f each f i n g e r s e p a r a t e l y (com
b i n i n g n o t a d d i n g ) and t h e n making a s e p a r a t e award f o r each finger.ORS 656.214; 
Former OAR 436-35 - 0 6 0 ( 7 ) . A l t e r n a t i v e l y , t h e l o s s o f o r l o s s o f use o f two o r 
more d i g i t s o f c l a i m a n t ' s hand may be c o n v e r t e d t o a v a l u e f o r l o s s o f use o f 
t h e hand i f c l a i m a n t w i l l r e c e i v e more money by t h e c o n v e r s i o n method. Former 
OAR 43 6 - 3 5 - 0 7 0 ( 1 ) . 

R a t i n g Each F i n g e r S e p a r a t e l y 

Thumb: The a m p u t a t i o n r a t i n g o f 50 p e r c e n t , l o s s o f o p p o s i t i o n 45.3 
p e r c e n t , MP f l e x i o n o f 5.4 p e r c e n t and l o s s o f s e n s a t i o n o f 0 i s combined f o r a 
t o t a l o f 74.1 p e r c e n t (35.6 d e g r e e s ) . 

I n d e x F i n g e r : The a m p u t a t i o n r a t i n g o f 75 p e r c e n t , l o s s o f o p p o s i t i o n 
o f 25 p e r c e n t , MP f l e x i o n o f 15 p e r c e n t , and l o s s o f s e n s a t i o n o f 18 i s combined 
f o r a t o t a l o f 86.9 p e r c e n t (20.9 d e g r e e s ) . 

M i d d l e (Long) F i n g e r : The a m p u t a t i o n r a t i n g o f 75 p e r c e n t , l o s s o f '.. 
o p p o s i t i o n o f 25 p e r c e n t , MP f l e x i o n o f 15 p e r c e n t , and l o s s o f s e n s a t i o n 20 i s 
combined f o r a t o t a l o f 87.3 p e r c e n t (19.2 d e g r e e s ) . 

R i n g F i n g e r : The t o t a l r a t i n g f o r t h e r i n g f i n g e r i s t h e sum o f t h e 
l o s s o f f l e x i o n r a t i n g s f o r a t o t a l o f 7.8 p e r c e n t (.78 d e g r e e s ) . 

L i t t l e F i n g e r : The t o t a l r a t i n g f o r t h e l i t t l e f i n g e r i s t h e sum o f 
t h e l o s s o f f l e x i o n r a t i n g s f o r a t o t a l o f 3.6 p e r c e n t (.2 d e g r e e s ) . 

T o t a l o f i n d i v i d u a l f i n g e r impairment i s 76.68 degrees. 
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C o n v e r s i o n Method t o Loss o f Use o f Hand 

1883 

The t o t a l v a l u e o f l o s s use o f c l a i m a n t ' s hand i s f o u n d by r a t i n g each 
d i g i t , c o n v e r t i n g t o v a l u e s f o r l o s s i n t h e hand, and a d d i n g ( n o t co m b i n i n g ) t h e 
c o n v e r t e d v a l u e s . Former OAR 436-35-070(2). 

No a d d i t i o n a l r a t i n g i s a l l o w e d f o r o p p o s i t i o n because t h a t i s a l r e a d y 
f i g u r e d i n t o t h e c h a r t . Former OAR 436-35-070(3). 

Thumb: The a m p u t a t i o n r a t i n g o f 50 p e r c e n t , l o s s o f MP f l e x i o n 5.4 
p e r c e n t and l o s s o f s e n s a t i o n o f 0 are combined f o r a t o t a l o f 52.7 p e r c e n t 
w h i c h c o n v e r t s t o a 21 p e r c e n t l o s s o f use o f t h e hand. Former OAR 436-35-
0 7 0 ( 4 ) . 

Index f i n g e r : The a m p u t a t i o n r a t i n g o f 75 p e r c e n t , l o s s o f MP f l e x i o n 
o f 15 p e r c e n t , and l o s s o f s e n s a t i o n o f 18 are combined f o r a t o t a l o f 82.575 
p e r c e n t w h i c h c o n v e r t s t o a 21 p e r c e n t l o s s o f use o f t h e hand. Former OAR 436-
35-070(5) . 

M i d d l e ( l o n g ) f i n g e r : The a m p u t a t i o n r a t i n g o f 75 p e r c e n t , l o s s o f MP 
f l e x i o n o f 15 p e r c e n t a r e combined f o r a t o t a l o f 78.75 p e r c e n t w h i c h c o n v e r t s 
t o a 16 p e r c e n t l o s s o f use o f t h e hand. Former OAR 436-35-070(6). 

R i n g F i n g e r : Loss o f MP f l e x i o n 2.4 p e r c e n t and l o s s o f DIP f l e x i o n 
o f 5.4 p e r c e n t a r e added f o r a t o t a l o f 7.8 p e r c e n t w h i c h c o n v e r t s t o a 1 p e r 
c e n t l o s s o f use o f t h e hand. Former OAR 436-35-070(7). 

L i t t l e f i n g e r : Loss o f MP f l e x i o n o f 3.6 p e r c e n t c o n v e r t s t o a 0 p e r 
c e n t l o s s o f use o f t h e hand. Former OAR 436-35-070(8). 

The c o n v e r t e d v a l u e s a r e added. Cl a i m a n t has s u s t a i n e d a 59 p e r c e n t 
(88.5 degrees) l o s s o f use o f her hand. 

T h e r e f o r e , t h e most b e n e f i c i a l method o f c a l c u l a t i n g c l a i m a n t ' s im
p a i r m e n t i s t h r o u g h OAR 4 3 6 - 3 5 - 0 7 0 — c o n v e r t i n g f i n g e r l o s s e s t o v a l u e s f o r l o s s 
o f use o f t h e hand. 

D i s a b l i n g E f f e c t o f P a i n 

C l a i m a n t argues t h a t her p a i n i n t e r f e r e s w i t h h er use and f u n c t i o n o f 
her l e f t hand. The Referee h e l d t h a t c l a i m a n t had n o t shown by c l e a r and con
v i n c i n g e v i d e n c e t h a t c l a i m a n t s u s t a i n e d a l o s s more t h a n t h a t awarded by t h e 
D e t e r m i n a t i o n Order. 

D i s a b l i n g p a i n can r e s u l t i n l o s s o f use o r f u n c t i o n beyond t h a t t o be 
e x p e c t e d f r o m an a m p u t a t i o n . When i t does, i t may be t a k e n i n t o c o n s i d e r a t i o n 
and assessed based on t h e l o s s o f use o r f u n c t i o n w h i c h r e s u l t s . Former OAR 
436- 3 5 - 0 1 0 ( 2 ) . D a n i e l A l i r e , 41 Van N a t t a 752, 757 ( 1 9 8 9 ) . 

Here, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t she e x p e r i e n c e s p a i n ( r u n n i n g 
up t h r o u g h her w r i s t ) and problems w h i l e t y p i n g , o p e r a t i n g a computer keyboard, 
l i f t i n g , a r r a n g i n g f l o w e r s , h a n d l i n g u t e n s i l s , b u t t o n i n g c l o t h e s , t y i n g shoes, 
w o r k i n g w i t h t o o l s , g o l f i n g . ( T r . 20, 2 1 , 22, 2 3 ) . Sometimes t h e p a i n l a s t s 
a l l day l o n g , sometimes j u s t a few m i n u t e s . ( T r . 2 3 ) . When she e x p e r i e n c e s 
t h i s p a i n , she g e n e r a l l y w i l l r e f r a i n f rom u s i n g her l e f t hand u n t i l t h e p a i n 
goes away. ( T r . 2 3 ) . 

We c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d 20 p e r c e n t l o s s o f use o r 
f u n c t i o n due t o d i s a b l i n g p a i n beyond t h a t expected f r o m t h e a m p u t a t i o n o f her 
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thumb and f i n g e r s . When combined w i t h 59 p e r c e n t t h e r e s u l t i s 67.2, rounded up 
t o 68 p e r c e n t , l o s s o f use o r f u n c t i o n o f her l e f t hand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1989 i s r e v e r s e d i n p a r t and modi
f i e d i n p a r t . That p o r t i o n w h i c h found t h e m e d i c a l l y s t a t i o n a r y d a t e o f Febru
a r y 2 1 , 1988, i s r e v e r s e d . That p o r t i o n which d e c l i n e d t o assess a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e f o r unreasonable f a i l u r e t o pay te m p o r a r y t o t a l d i s a b i l 
i t y c o mpensation i s r e v e r s e d . Claimant i s awarded t e m p o r a r y d i s a b i l i t y f r o m 
March 2 1 , 1988 t o May 8, 1988, her m e d i c a l l y s t a t i o n a r y d a t e . SAIF i s o r d e r e d 
t o pay a p e n a l t y , t o c l a i m a n t p u r s u a n t t o ORS 656.262(10), e q u a l t o 25 p e r c e n t 
o f t h e t e m p o r a r y d i s a b i l i t y awarded h e r e i n . A d d i t i o n a l l y , SAIF i s o r d e r e d t o 
pay a r e a s o n a b l e p e n a l t y - r e l a t e d a t t o r n e y f e e , p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 1 ) , i n 
t h e amount o f $250. C l a i m a n t i s awarded 1 p e r c e n t (1.5 degrees) s c h e d u l e d p e r 
manent d i s a b i l i t y compensation f o r t h e l o s s o f use o r f u n c t i o n o f t h e l e f t hand 
i n a d d i t i o n t o t h e 67 p e r c e n t (100.5) degrees) awarded by D e t e r m i n a t i o n Order 
f o r a t o t a l award o f 68 p e r c e n t (102 d e g r e e s ) . C l a i m a n t ' s a t t o r n e y i s awarded 
25 p e r c e n t o f t h e i n c r e a s e d compensation awarded h e r e i n , n o t t o exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
TRAVIS H. HOLLAND, Claimant 

WCB Case Nos. 88-20401 & 88-21598 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 
D a r r e l l Bewley, Defense A t t o r n e y 

Reviewed by Board Members Gerner and Cushing. 

L i b e r t y , N o r t h w e s t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M u l d e r ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n ; and (2) up h e l d I n d u s t r i a l I n d e m n i t y ' s d e n i a l o f 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . I n d u s t r i a l I n d e m n i t y c r o s s -
r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h f o u n d i t r e s p o n s i 
b l e f o r t h e payment o f t h e c o s t s o f Drs. Rosenbaum's and Larson's d e p o s i t i o n s . 
On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y and d e p o s i t i o n c o s t s . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
R e s p o n s i b i l i t y 

On t h e i s s u e o f r e s p o n s i b i l i t y , we adopt t h e Referee's o p i n i o n w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

When t h e r e a r e two compensable i n j u r i e s t o t h e same body p a r t , t h e r e 
i s a r e b u t t a b l e p r e s u m p t i o n t h a t t h e l a s t i n s u r e r i s r e s p o n s i b l e . I n d u s t r i a l 
I n d e m n i t y v. Kearns, 70 Or App 583 (1 9 8 4 ) . The l a s t i n s u r e r has t h e bu r d e n o f 
p r o v i n g t h a t i t i s n o t r e s p o n s i b l e by showing t h a t i t no l o n g e r m a t e r i a l l y con
t r i b u t e s t o t h e c u r r e n t d i s a b i l i t y o r need f o r t r e a t m e n t . Absent a showing o f 
t h i s t y p e , i t w i l l be presumed t o c o n t i n u e t o m a t e r i a l l y c o n t r i b u t e t o t h e c u r 
r e n t d i s a b i l i t y . I n d u s t r i a l I n d e m n i t y v. Kearns, s u p r a . , H a l l m a r k F u r n i t u r e v. 
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SAIF, 81 Or App 316 ( 1 9 8 6 ) , see a l s o Golden West Homes v. Hammett, 82 Or App 63 
( 1 9 8 6 ) , see a l s o C l a r k W. Buchanan, 41 Van N a t t a 366 ( 1 9 8 9 ) . 

I n t h i s case, as not e d by t h e Referee, t h e r e i s s u f f i c i e n t m e d i c a l 
e v i d e n c e t o f i n d t h a t c l a i m a n t ' s 1988 i n j u r y w i t h L i b e r t y N o r t h w e s t was a mate
r i a l c o n t r i b u t i n g cause t o t h e c u r r e n t d i s a b i l i t y . But even i f t h e m e d i c a l e v i 
dence i s vi e w e d as L i b e r t y Northwest contends, t h a t t h e d o c t o r s a t t r i b u t e t h e 
c a u s a t i o n o f t h e c u r r e n t c o n d i t i o n t o t h e 1984 i n j u r y w i t h I n d u s t r i a l I n d e m n i t y , 
L i b e r t y N o r t h w e s t would s t i l l be found r e s p o n s i b l e . We r e a c h such a c o n c l u s i o n 
because t h e d o c t o r s i n t h i s case do n o t address t h e o t h e r i m p o r t a n t i n q u i r y o f 
whe t h e r L i b e r t y N o r t h w e s t ' s i n j u r y c o n t i n u e s t o be a m a t e r i a l c o n t r i b u t i n g 
cause, i n c o n j u n c t i o n w i t h t h e o r i g i n a l 1984 i n j u r y , t o c l a i m a n t ' s c u r r e n t d i s 
a b i l i t y . I n t h e absence o f such p r o o f , L i b e r t y N orthwest has f a i l e d t o overcome 
t h e Kearns p r e s u m p t i o n and would remain r e s p o n s i b l e . H a l l m a r k F u r n i t u r e v. 
SAIF, s u p r a . , Golden West Homes v. Hammett, supra. 

Payment o f t h e D e p o s i t i o n s 

The Referee h e l d t h a t I n d u s t r i a l I n d e m n i t y was r e s p o n s i b l e f o r t h e 
payment o f t h e c o s t s o f deposing Drs. Rosenbaum and L a r s o n . We d i s a g r e e . 

As a g e n e r a l r u l e , d e p o s i t i o n c o s t s a r e t h e r e s p o n s i b i l i t y o f t h e 
p a r t y whose w i t n e s s i s t h e s u b j e c t o f t h e d e p o s i t i o n . Gregg C. S o r b e t s , 38 Van 
N a t t a 39, 40 ( 1 9 8 6 ) , c i t i n g M i c h a e l M. McGarry, 34 Van N a t t a 1520 ( 1 9 8 0 ) ; see 
Hanna v. McGrew Bros. S a w m i l l , 44 Or App 189, 194-95, m o d i f i e d on o t h e r grounds, 
45 Or App 757 ( 1 9 8 0 ) . A w i t n e s s who appears by means o f w r i t t e n r e p o r t s , see 
e.g., ORS 6 5 6 . 2 1 0 ( 2 ) , i s t h e w i t n e s s o f t h e p a r t y t h a t o f f e r s t h e r e p o r t which 
g i v e s r i s e t o t h e d e p o s i t i o n r e q u e s t . See Hanna v. McGrew Bros. S a w m i l l , 
s u p r a . , 44 Or App a t 194-95; M i c h a e l M. McGarry, su p r a . , 34 Van N a t t a a t 1520. 

I n t h i s case, I n d u s t r i a l I n d e m n i t y produced w r i t t e n r e p o r t s f r o m Drs. 
Rosenbaum, L a r s o n , and V e s s e l y . I t t h e n o f f e r e d t h o s e r e p o r t s as e v i d e n c e a t 
t h e h e a r i n g . When t h e r e p o r t s were o f f e r e d , L i b e r t y N o r t h w e s t r e q u e s t e d c r o s s -
e x a m i n a t i o n o f t h e d o c t o r s . I n d u s t r i a l I n d e m n i t y t h e n w i t h d r e w i t s o f f e r o f 
Drs. Rosenbaum's and Larson's r e p o r t s . At t h a t p o i n t , I n d u s t r i a l I n d e m n i t y was 
no l o n g e r t h e s p o n s o r i n g p a r t y f o r t h o s e r e p o r t s . F u r t h e r m o r e , t h e r e p o r t s 
w o u l d n o t have been a d m i t t e d i n t o t h e r e c o r d u n l e s s one o f t h e o t h e r p a r t i e s de
c i d e d t h a t i t wanted t o sponsor t h e r e p o r t s . 

Here, c l a i m a n t d e c i d e d t h a t he wanted t o sponsor t h e r e p o r t s t h a t 
I n d u s t r i a l I n d e m n i t y was no l o n g e r w i l l i n g t o o f f e r . L i b e r t y N o r t h w e s t ' s r e 
qu e s t f o r c r o s s - e x a m i n a t i o n t h e n became a r e q u e s t t o depose c l a i m a n t ' s m e d i c a l 
w i t n e s s . Under such c i r c u m s t a n c e s , i t i s t h e i n s u r e r who seeks t h e d e p o s i t i o n 
t h a t has t h e r e s p o n s i b i l i t y t o pay f o r t h e c o s t s . OAR 43 8 - 0 7 - 0 0 5 ( 3 ) . There
f o r e , i n t h i s case, L i b e r t y Northwest i s t h e p a r t y r e s p o n s i b l e f o r p a y i n g f o r 
t h e c o s t s o f d e p o s i n g Drs. Rosenbaum and Larson. 

ORDER 

The Referee's o r d e r d a t e d June 26, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r r e q u i r i n g I n d u s t r i a l I n d e m n i t y t o pay 
f o r t h e d e p o s i t i o n s o f Drs. Rosenbaum and Larson i s r e v e r s e d . L i b e r t y N o r t h w e s t 
i s r e s p o n s i b l e f o r t h e payment o f t h e d e p o s i t i o n s . The r e m a i n d e r o f t h e o r d e r 
i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e d e n i a l i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $500, t o be p a i d by L i b e r t y N o r t h w e s t . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN W. KUYKENDALL, Claimant 

WCB Case No. 89-03129 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
James E. Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r w h i c h d e c l i n e d t o 
r e c a l c u l a t e c l a i m a n t ' s r a t e o f pay and award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . On r e v i e w , t h e i s s u e i s r a t e o f tem p o r a r y d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

The Re f e r e e c o n c l u d e d t h a t , because c l a i m a n t was p a i d t i m e l o s s bene
f i t s based on t h e pay he was a c t u a l l y r e c e i v i n g a t t h e t i m e o f i n j u r y , t h a t was 
t h e p r o p e r amount upon w h i c h t o base t h e payment. We d i s a g r e e . 

Temporary d i s a b i l i t y i s based on t h e wage o f t h e wo r k e r a t t h e t i m e o f 
i n j u r y . ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) ( A ) . As d e f i n e d i n ORS 656.005(26), "'wages' means 
t h e money r a t e a t w h i c h t h e s e r v i c e r e n d e r e d i s recompensed under t h e c o n t r a c t 
o f h i r i n g i n f o r c e a t t h e t i m e o f t h e a c c i d e n t . . . ." (Emphasis added). 

C l a i m a n t argues t h a t , even though he was n o t b e i n g p a i d a t t h e r a t e o f 
h i s c o n t r a c t , h i s wages upon which temporary d i s a b i l i t y i s based s h o u l d be t h e 
amount under t h e c o n t r a c t . We agree. 

The employer had n e g o t i a t e d and agreed on a c o n t r a c t f o r i t s u n i o n 
w o r k e r s i n 1983. I n 1984 t h e employer w i t h d r e w r e c o g n i t i o n o f t h e u n i o n and i n 
1985 i t u n i l a t e r a l l y reduced t h e wages p a i d t o w o r k e r s , t o below t h e c o n t r a c t 
amount. That r e d u c t i o n was s u b s e q u e n t l y found by t h e N a t i o n a l Labor R e l a t i o n s 
Board (NLRB) t o be i l l e g a l . 

The NLRB o r d e r e d t h e employer t o pay back wages t o i t s employees. 
P u r s u a n t t o t h e terms o f t h e agreement, c l a i m a n t r e t r o a c t i v e l y r e c e i v e d wages 
commensurate w i t h t h o s e r e q u i r e d by t h e c o n t r a c t under w h i c h he was w o r k i n g . 

Based on t h e p l a i n language o f former ORS 656.005(26), we c o n c l u d e 
t h a t t h e r a t e o f c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s s h o u l d have been based 
on what h i s wages would have been i f t h e employer had n o t u n i l a t e r a l l y and i l l e 
g a l l y r e d u c e d i t s employee's pay from t h e amount s t a t e d by t h e c o n t r a c t . 

ORDER 

The Re f e r e e ' s o r d e r d a t e d May 15, 1989 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n i s d i r e c t e d t o r e c a l c u l a t e c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s based 
upon c l a i m a n t ' s w e e k l y wage under t h e c o n t r a c t i n f o r c e a t t h e t i m e o f h i r i n g . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r , p a y a b l e d i r e c t l y t o t h e a t t o r n e y , i n an amount n o t t o exceed 
$3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
BETTY J . LINCOLN, Claimant 

WCB Case Nos. 88-16094, 88-07852 & 88-12172 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Constance L. Wold, Defense A t t o r n e y 

S c h u y l e r T. Wallace, J r . , Defense A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

Wausau I n s u r a n c e Companies r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
S c h u l t z ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o s t e o a r t h r i t i s o f 
t h e back, s h o u l d e r s and arms; (2) u p h e l d American I n t e r n a t i o n a l A d j u s t m e n t Com
pany's (AIAC's) d e n i a l s o f t h e same c o n d i t i o n ; (3) s e t a s i d e Wausau's d e n i a l o f 
c l a i m a n t ' s r i g h t knee c o n d i t i o n ; and (4) u p h e l d AIAC's d e n i a l s o f t h e same con
d i t i o n . I n her b r i e f , c l a i m a n t r e q u e s t s t h a t we i n c r e a s e t h e assessed a t t o r n e y 
f e e awarded by t h e Referee. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i 
b i l i t y and a t t o r n e y f e e s . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and m o d i f y i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

On September 1 and November 22, 1988, AIAC d e n i e d c o m p e n s a b i l i t y o f and 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s a r t h r i t i c c o n d i t i o n w h i c h a f f e c t e d h er back, 
s h o u l d e r s and arms. 

On September 26 and November 10, 1988, Wausau d e n i e d c o m p e n s a b i l i t y o f and 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s " v a r i o u s m e d i c a l c o n d i t i o n s . " 

On September 29, 1988, AIAC de n i e d t h e c o m p e n s a b i l i t y o f a May 27, 1988 
knee i n j u r y . 

On November 22, 1988, AIAC de n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t knee 
a r t h r i t i s . 

C l a i m a n t t i m e l y r e q u e s t e d h e a r i n g w i t h r e s p e c t t o each o f t h e d e n i a l s . 

C l a i m a n t f i r s t sought t r e a t m e n t f o r r i g h t knee p a i n a f t e r she t w i s t e d her 
knee a t work i n May 1988. Her knee p a i n and need f o r t r e a t m e n t f r o m t h e d a t e o f 
i n j u r y t h r o u g h August 30, 1988 was caused by a c o m b i n a t i o n o f t h e s t r a i n i n j u r y , 
h e r o s t e o a r t h r i t i s and her c o n t i n u e d r e p e t i t i v e use o f t h e knee a t work. The 
i n j u r y had r e s o l v e d by August 30, 1988; t h e r e a f t e r , c l a i m a n t ' s need f o r t r e a t 
ment was caused by a c o m b i n a t i o n o f o s t e o a r t h r i t i s and work a c t i v i t y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work f o r Code-A-Phone ( i n s u r e d s u c c e s s i v e l y by Fireman's Fund, 
AIAC and Wausau) was a m a t e r i a l c o n t r i b u t i n g cause o f a symptomatic w o r s e n i n g o f 
c l a i m a n t ' s o s t e o a r t h r i t i c c o n d i t i o n . Her work a c t i v i t i e s t h r o u g h o u t h e r employ
ment i n c r e a s e d her d i s a b i l i t y and her need f o r t r e a t m e n t . 

The t w i s t i n g i n c i d e n t o f May 27, 1988, which o c c u r r e d w h i l e AIAC was on 
t h e r i s k , was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s r i g h t knee s p r a i n . 
The s p r a i n caused a temporary worsening o f t h e symptoms o f c l a i m a n t ' s p r e e x i s t 
i n g o s t e o a r t h r i t i s o f t h e knee and was a m a t e r i a l c o n t r i b u t i n g cause o f her need 
f o r t r e a t m e n t . 
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C o n t i n u e d work f o r Code-A-Phone f o l l o w i n g t h e knee i n j u r y , w h i l e AIAC and 
Wausau were on t h e r i s k , was a m a t e r i a l c o n t r i b u t i n g cause o f a c o n t i n u e d wors
e n i n g o f t h e symptoms o f c l a i m a n t ' s p r e e x i s t i n g o s t e o a r t h r i t i s o f t h e knee and 
of h e r need f o r t r e a t m e n t . 

C l a i m a n t f i r s t e x p e r i e n c e d r i g h t knee d i s a b i l i t y due t o t h e o s t e o a r t h r i t i s 
on J u l y 25, 1988. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f C l a i m a n t ' s O s t e o a r t h r i t i s o f t h e Back, S h o u l d e r s and Arms 

Wausau c h a l l e n g e s t h e Referee's h o l d i n g t h a t c l a i m a n t ' s o s t e o a r t h r i t i c 
c o n d i t i o n i s compensable as i t a f f e c t s her back, s h o u l d e r s and arms. Assuming, 
however, t h a t we concur i n t h e Referee's c o m p e n s a b i l i t y d e c i s i o n , Wausau does 
n o t c h a l l e n g e t h e Referee's assignment o f r e s p o n s i b i l i t y . 

We a f f i r m and adopt t h e Referee's o p i n i o n on t h e c o m p e n s a b i l i t y i s s u e as 
a r t i c u l a t e d i n t h a t p o r t i o n o f t h e March 13, 1989 o r d e r t i t l e d " C o m p e n s a b i l i t y 
o f t h e o c c u p a t i o n a l d i s e a s e c l a i m " as m o d i f i e d i n h i s Order on R e c o n s i d e r a t i o n 
d a t e d May 4, 1989. See Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

C o m p e n s a b i l i t y o f and R e s p o n s i b i l i t y f o r C l a i m a n t ' s Knee C o n d i t i o n 

The R e f e r e e i n i t i a l l y s e t a s i d e AIAC's d e n i a l o f c l a i m a n t ' s c l a i m f o r a 
May 1988 knee i n j u r y and her c l a i m f o r o c c u p a t i o n a l d i s e a s e a f f e c t i n g t h e knee. 
He a l s o s e t a s i d e Wausau's d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e 
p e r i o d b e g i n n i n g J u l y 1, 1988, when Wausau came on t h e r i s k . 

AIAC t h e n sought r e c o n s i d e r a t i o n . AIAC contended t h a t t h e R e f e r e e ' s o r d e r 
s p l i t r e s p o n s i b i l i t y f o r t h e knee between two c a r r i e r s and t h u s was e r r o n e o u s ; 
AIAC su g g e s t e d t h a t r e s p o n s i b i l i t y be assig n e d t o Wausau as t h e i n s u r e r on t h e 
r i s k when c l a i m a n t was l a s t s u b j e c t e d t o p o t e n t i a l l y c a u s a l c o n d i t i o n s . The 
Ref e r e e agreed and m o d i f i e d h i s o r d e r . 

We c o n c l u d e t h a t t h e knee i n j u r y and di s e a s e c l a i m s must be addressed 
s e p a r a t e l y ; and r e s p o n s i b i l i t y t o pay must be c l a r i f i e d . 

Knee I n j u r y C l a i m 

L i k e t h e Re f e r e e , we conclude t h a t c l a i m a n t ' s t e s t i m o n y t h a t she i n j u r e d 
her r i g h t knee on o r about May 27, 1988 i s c r e d i b l e . When c l a i m a n t f i r s t r e 
p o r t e d r i g h t knee p a i n t o Dr. Rabie on June 28, 1988, she r e p o r t e d t h a t t h e knee 
had n o t been i n j u r e d . On J u l y 14, 1988, however, she r e c a l l e d t h a t t h e knee had 
been t w i s t e d a t work. Other t h a n t h i s d e l a y i n r e p o r t i n g , t h e r e i s n o t h i n g i n 
t h i s r e c o r d t h a t w o u l d shed any doubt on c l a i m a n t ' s r e c o l l e c t i o n . T h e r e f o r e , we 
have f o u n d t h a t t h e i n j u r y d i d occu r . 

Dr. Rabie, M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , has o p i n e d t h a t c l a i m a n t ' s 
knee p a i n , f o r w h i c h she was t r e a t e d i n June and J u l y 1988, was caused by a 
s p r a i n i n j u r y c o u p l e d w i t h her p r e e x i s t i n g o s t e o a r t h r i t i s . C o n s e q u e n t l y , we 
f i n d t h a t t h e i n j u r y was a m a t e r i a l cause o f her need f o r t r e a t m e n t and, t h e r e 
f o r e , i s compensable. AIAC's d e n i a l o f September 29, 1988 w i l l be s e t a s i d e . 

O c c u p a t i o n a l Disease C l a i m 

C l a i m a n t has a l s o e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e a f f e c t i n g 
t h e r i g h t knee. C l a i m a n t ' s l a s t p o t e n t i a l l y i n j u r i o u s exposure o c c u r r e d i n 
e a r l y 1989. Con s e q u e n t l y , t h e 1987 amendments t o t h e o c c u p a t i o n a l d i s e a s e law 
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a p p l y . Donna E. Aschbacher, supra. See Johnson v. SAIF, 78 Or App 143, r e v den 
301 Or 240 ( 1 9 8 6 ) . I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c o n d i t i o n as 
an o c c u p a t i o n a l d i s e a s e p u r s u a n t t o former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t has t h e 
b u r d e n o f p r o v i n g t h a t her work a c t i v i t y i n v o l v e d a s e r i e s o f t r a u m a t i c e v e n t s 
w h i c h were a m a t e r i a l c o n t r i b u t i n g cause o f e i t h e r i n c r e a s e d symptoms o r a wors
e n i n g o f h e r u n d e r l y i n g c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n 
d i s a b i l i t y . See Donna E. Aschbacher, supra. 

C l a i m a n t ' s r e p e t i t i v e b ending and c o n t i n u o u s w e i g h t - b e a r i n g a c t i v i t i e s 
b r i n g h e r w i t h i n s u b s e c t i o n ( l ) ( c ) . Both Dr. Rabie and Dr. Kappes, M.D., who 
r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d s , have o p i n e d t h a t c l a i m a n t ' s o n g o i n g work 
a c t i v i t y f o r t h e employer has c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s o s t e o -
a r t h r i t i c symptoms and t o her d i f f i c u l t y w o r k i n g . S p e c i f i c a l l y , Dr. Kappes 
r e l a t e d c l a i m a n t ' s knee d i f f i c u l t i e s t o w e i g h t - b e a r i n g , w a l k i n g and r e p e t i t i v e 
b e n d i n g a t work. Dr. Rabie has t r e a t e d c l a i m a n t f o r t h e symptoms caused i n 
m a t e r i a l p a r t by t h e s e a c t i v i t i e s . Moreover, he had recommended f o r some t i m e 
p r i o r t o c l a i m a n t ' s r e t i r e m e n t t h a t she q u i t work due t o t h e symptomatic 
w o r s e n i n g o f her o s t e o a r t h r i t i c back and knee c o n d i t i o n s ; c o n s e q u e n t l y , she has 
e s t a b l i s h e d t h a t her work exposure r e s u l t e d i n r i g h t knee d i s a b i l i t y and need 
f o r t r e a t m e n t . She has s a t i s f i e d her burden. 

R e s p o n s i b i l i t y f o r O c c u p a t i o n a l Disease Claim 

The l a s t i n j u r i o u s exposure r u l e p r o v i d e s t h a t , i f a w o r k e r p r o v e s t h a t an 
o c c u p a t i o n a l d i s e a s e was caused by work c o n d i t i o n s t h a t e x i s t e d where more t h a n 
one c a r r i e r i s on t h e r i s k , t h e l a s t employment p r o v i d i n g p o t e n t i a l l y c a u s a l 
c o n d i t i o n s i s deemed r e s p o n s i b l e f o r t h e d i s e a s e . Boise Cascade Corp. v. 
S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; Meyer v. SAIF, 71 Or App 371, 373 ( 1 9 8 4 ) . The 
"onset o f d i s a b i l i t y " i s t h e t r i g g e r i n g d a t e f o r d e t e r m i n a t i o n o f w h i c h employ
ment i s t h e l a s t p o t e n t i a l l y c a u s a l employment. Bracke v. Baza'r, 293 Or 239, 
248 ( 1 9 8 2 ) . The o n s e t o f d i s a b i l i t y i s t h e d a t e upon w h i c h t h e c l a i m a n t f i r s t 
becomes d i s a b l e d as a r e s u l t o f t h e compensable c o n d i t i o n o r , i f t h e c l a i m a n t 
does n o t become d i s a b l e d , t h e d a t e she f i r s t seeks m e d i c a l t r e a t m e n t f o r t h e 
c o n d i t i o n . P r o g r e s s Q u a r r i e s v. Vaandering, 80 Or App 160 ( 1 9 8 6 ) ; SAIF v. 
Carey, 63 Or App 68 ( 1 9 8 3 ) . 

I n o r d e r t o s h i f t r e s p o n s i b i l i t y t o an e a r l i e r c a r r i e r , t h e c a r r i e r on t h e 
r i s k when c l a i m a n t became d i s a b l e d o r sought m e d i c a l t r e a t m e n t must e s t a b l i s h 
t h a t t h e work c o n d i t i o n s w h i l e t h e p r i o r c a r r i e r was on t h e r i s k were t h e s o l e 
cause o r t h a t i t was i m p o s s i b l e f o r work c o n d i t i o n s d u r i n g t h e p e r i o d when t h e 
l a s t c a r r i e r was on r i s k t o have caused t h e d i s e a s e . FMC Corp. v. L i b e r t y 
M u t u a l I n s . Co., 70 Or App 370 ( 1 9 8 4 ) , c l a r i f i e d 73 Or App 223 ( 1 9 8 5 ) . I n o r d e r 
t o s h i f t r e s p o n s i b i l i t y t o a l a t e r c a r r i e r , t h e i n i t i a l l y r e s p o n s i b l e c a r r i e r 
must show t h a t a l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l 
w o r s e n i n g o f t h e c o n d i t i o n . 

Here, c l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t f o r her r i g h t knee com
p l a i n t s on June 28, 1988. However, c l a i m a n t d i d n o t s u f f e r d i s a b i l i t y u n t i l 
J u l y 25, 1988, a t w h i c h t i m e Dr. Rabie r e s t r i c t e d her t o m o d i f i e d d u t y f o r a 
p e r i o d o f one month. Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e o n s e t o f 
d i s a b i l i t y f o r c l a i m a n t ' s r i g h t knee o c c u p a t i o n a l d i s e a s e c l a i m was J u l y 25, 
1988. 

C o n s e q u e n t l y , r e s p o n s i b i l i t y f o r t h e o c c u p a t i o n a l d i s e a s e c l a i m r e s t s , i n 
t h e f i r s t i n s t a n c e , w i t h t h e c a r r i e r on t h e r i s k d u r i n g t h e l a s t " p o t e n t i a l l y 
c a u s a l " employment exposure p r i o r t o t h e J u l y 25, 1988 o n s e t o f d i s a b i l i t y . 
B o i s e Cascade Corp. v. S t a r b u c k , supra; Meyer v. SAIF, s u p r a . Inasmuch as 
Wausau came on t h e r i s k e f f e c t i v e J u l y 1, 1988, i t i s t h e l a s t " p o t e n t i a l l y 
c a u s a l " c a r r i e r . 
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Wausau can t r a n s f e r r e s p o n s i b i l i t y t o a p r i o r i n s u r e r by showing t h a t a 
p r i o r employment exposure was t h e s o l e cause o f c l a i m a n t ' s d i s a b i l i t y o r t h a t i t 
was i m p o s s i b l e f o r c l a i m a n t ' s employment exposure w h i l e Wausau was on t h e r i s k 
t o have caused c l a i m a n t ' s d i s a b i l i t y . FMC C o r p o r a t i o n v. M u t u a l I n s . Co., 
su p r a . Here, Drs. Rabie and Kappes each s u p p o r t t h e c o n c l u s i o n t h a t c l a i m a n t ' s 
work a c t i v i t i e s a f t e r J u l y 1, 1988 were a c o n t r i b u t i n g f a c t o r i n her r i g h t knee 
d i s a b i l i t y . 

A c c o r d i n g l y , we h o l d t h a t Wausau has n e i t h e r e s t a b l i s h e d t h a t c l a i m a n t ' s 
work a c t i v i t i e s w h i l e AIAC was on t h e r i s k were t h e s o l e cause o f her r i g h t knee 
d i s a b i l i t y n or t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e Wausau was on t h e r i s k d i d 
no t c o n t r i b u t e t o her d i s a b i l i t y . Since t h e r e i s no l a t e r c a r r i e r , r e s p o n s i b i l 
i t y f o r c l a i m a n t ' s r i g h t knee o c c u p a t i o n a l d i s e a s e c l a i m remains w i t h Wausau. 

Claims P r o c e s s i n g 

As p r e v i o u s l y n o t e d , t h e compensable knee i n j u r y and o c c u p a t i o n a l d i s e a s e 
a r e s e p a r a t e c o n d i t i o n s . Thus, i t i s a p p r o p r i a t e t h a t a d i f f e r e n t c a r r i e r have 
r e s p o n s i b i l i t y f o r each c o n d i t i o n . 

T u r n i n g t o t h e r e c o r d , we f i n d t h a t c l a i m a n t ' s May 1988 r i g h t knee s t r a i n 
i n j u r y ceased b e i n g a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s r i g h t knee d i s 
a b i l i t y and need f o r m e d i c a l t r e a t m e n t a f t e r August 30, 1988. I n making t h i s 
f i n d i n g , we r e l y upon t h e August 30, 1988 o p i n i o n o f Dr. Rabie, who c o n c l u d e d 
t h a t c l a i m a n t ' s o s t e o a r t h r i t i s was t h e p r i m a r y reason f o r her c u r r e n t need f o r 
m e d i c a l c a r e and t r e a t m e n t . 

C o n s e q u e n t l y , we concl u d e t h a t AIAC s h a l l be r e s p o n s i b l e f o r c l a i m a n t ' s 
r i g h t knee d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t u n t i l August 30, 1988, and 
Wausau s h a l l be r e s p o n s i b l e f o r such d i s a b i l i t y and m e d i c a l t r e a t m e n t t h e r e 
a f t e r . 

A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y $1,500 f o r p r e v a i l i n g a g a i n s t 
Wausau's d e n i a l s . C l a i m a n t ' s a t t o r n e y contends t h a t t h e award i s i n s u f f i c i e n t . 
We agree. 

C l a i m a n t ' s a t t o r n e y s u b m i t t e d a statement o f s e r v i c e s a f t e r h e a r i n g b u t 
b e f o r e t h e R e f e r e e ' s f i r s t o p i n i o n i s s u e d . Counsel r e p o r t e d 22 a t t o r n e y h o u r s 
and f o u r p a r a l e g a l h o u r s . T h e r e a f t e r , c l a i m a n t ' s a t t o r n e y s u b m i t t e d a m o t i o n 
f o r r e c o n s i d e r a t i o n w i t h accompanying a u t h o r i t y w h i c h persuaded t h e R e f e r e e t o 
r u l e f o r c l a i m a n t a g a i n s t Wausau's d e n i a l s . Given t h e n o v e l t y o f t h e l e g a l 
i s s u e s , t h e q u a l i t y o f c o u n s e l ' s work and t h e o t h e r f a c t o r s enumerated i n f o r m e r 
OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we c o n c l u d e t h a t a r e a s o n a b l e f e e f o r p r e v a i l i n g a g a i n s t 
Wausau's d e n i a l s s h o u l d be i n excess o f t h a t awarded. C o n s e q u e n t l y , we i n c r e a s e 
t h e f e e f o r s e r v i c e s a t h e a r i n g on t h o s e i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 13, 1989, as r e c o n s i d e r e d May 4, 1989, i s 
a f f i r m e d i n p a r t , r e v e r s e d i n p a r t and m o d i f i e d i n p a r t . That p o r t i o n o f t h e 
o r d e r t h a t u p h e l d American I n t e r n a t i o n a l A djustment Company's September 29, 1988 
d e n i a l o f c l a i m a n t ' s r i g h t knee i n j u r y c l a i m i s r e v e r s e d . The d e n i a l i s s e t 
a s i d e and t h e c l a i m i s remanded t o AIAC f o r p r o c e s s i n g a c c o r d i n g t o law. For 
s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y o f t h e knee i n 
j u r y , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,500, p a y a b l e by AIAC. 
I n l i e u o f t h e a t t o r n e y f e e assessed by t h e Referee f o r s e r v i c e s a t h e a r i n g con
c e r n i n g Wausau I n s u r a n c e Companies' d e n i a l s and f o r s e r v i c e s on r e v i e w on t h e 
same i s s u e s , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $3,200, p a y a b l e 
by Wausau. The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BETTY J . LOWE, Claimant 
WCB Case No. 88-02319 

ORDER ON REVIEW 
V i c k , e t a l . , C l aimant A t t o r n e y s 

Thomas Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t s e t 
a s i d e SAIF's d e n i a l o f c l a i m a n t ' s mental s t r e s s c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t began w o r k i n g f o r t h e employer i n 1986. She began as a p a r t s 
s o r t e r and was p a i d $5.00 per hour. Claimant t e s t i f i e d t h a t she began t o f e e l 
s t r e s s i n F e b r u a r y 1987. Claimant contends t h a t t h i s was caused by v a r i o u s 
a l l e g e d e v e n t s w h i c h o c c u r r e d a t t h e work p l a c e , i n c l u d i n g harassment by co
w o r k e r s , b e i n g s h i f t e d from j o b - t o - j o b around t h e company, b e i n g t o l d t o q u i t , 
n o t b e i n g a l l o w e d t o work o v e r t i m e , and r e c e i v i n g s m a l l e r r a i s e s t h a n t e m p o r a r y 
employees. 

C l a i m a n t d i d n o t always g e t a l o n g w i t h her co-workers and h e r s u p e r v i s o r 
i n t h e g l u e d e p a r t m e n t , Mrs. Chavers. I n p a r t i c u l a r , c l a i m a n t was b o t h e r e d by 
t h e f a c t t h a t Chavers messed up t h e bathroom and watched her work. C l a i m a n t 
a l s o f e l t Chavers gave her i n c o r r e c t models t o make p a r t s f r o m . 

C l a i m a n t was n o t a l l o w e d t o work t h e o v e r t i m e s c h e d u l e she d e s i r e d . The 
employer's p o l i c y was t h a t o v e r t i m e f o r a l l employees was t o be p u t i n b e f o r e 
work f r o m 5:30 t o 6:30 a.m. Cla i m a n t ' s r e g u l a r work day s t a r t e d a t 6:30 a.m. 
C l a i m a n t was u n a b l e t o a r r i v e a t t h e work s i t e u n t i l 6:00 a.m. b u t wanted t o 
work o v e r t i m e f r o m 4 p.m. u n t i l 4:30 p.m. t o compensate f o r her l a t e a r r i v a l . 
Mr. Brogan, t h e manager, a l l o w e d t h i s u n t i l he d i s c o v e r e d t h a t c l a i m a n t was t h e 
o n l y one w o r k i n g i n t h e p l a n t a f t e r 4 p.m.; Brogan f e l t t h i s was an u n s a f e p r a c 
t i c e and d i d n o t a l l o w c l a i m a n t t o c o n t i n u e i t . 

C l a i m a n t was t r a n s f e r r e d among t h e employer's v a r i o u s d e p a r t m e n t s , spend
i n g two t o t h r e e months i n each one. A t one p o i n t c l a i m a n t , a permanent em
p l o y e e , r e c e i v e d a 25 c e n t per hour r a i s e , whereas t e m p o r a r y employees r e c e i v e d 
a $1.00 p e r hour r a i s e . The employer's p o l i c y i s t h a t t h e t e m p o r a r y employees 
a r e p a i d $4.00 per hour when t h e y a r e f i r s t h i r e d . A f t e r a s i x t y - d a y p e r i o d , 
t h e y become permanent employees and t h e i r wage i s r a i s e d a f u l l d o l l a r t o $5.00 
per h o u r . C l a i m a n t s t a r t e d as a permanent employee and was g i v e n t h r e e r a i s e s 
o f 25 c e n t s p e r hour, w h i c h i s a s t a n d a r d p r a c t i c e f o r t h e employer; her f i n a l 
wage was $5.75 p e r hour. Claimant was never p a i d l e s s p er hour t h a n t h e tempo
r a r y employees. F i n a l l y , Mr. Brogan t o l d c l a i m a n t t h a t i f he were b e i n g t r e a t e d 
as b a d l y as she s a i d she was, he would q u i t . T h i s s t a t e m e n t was n o t meant as an 
i n v i t a t i o n t o t e r m i n a t e her employment. However, c l a i m a n t i n t e r p r e t e d t h i s as a 
r e q u e s t t o q u i t . 

I n J a n uary 1988, c l a i m a n t began t o t r e a t w i t h Dr. de B a r d e l a b e n , p s y c h o l o g i s t . 

I n F e b r u a r y 1988, Dr. Parv a r e s h , p s y c h i a t r i s t , p e r f o r m e d an inde p e n d e n t 
p s y c h o l o g i c a l e x a m i n a t i o n o f c l a i m a n t . 
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FINDING OF ULTIMATE FACT 

C l a i m a n t ' s c o m p l a i n t s o f n o t b e i n g a l l o w e d t o work o v e r t i m e and harassment 
by c o - w o r k e r s were n o t r e a l e v e n t s . The o t h e r e v e n t s o f w h i c h c l a i m a n t com
p l a i n e d , w h i l e r e a l , were m i s p e r c e i v e d and n o t o b j e c t i v e l y c a p a b l e o f c a u s i n g 
m e n t a l s t r e s s . 

CONCLUSIONS OF LAW AND OPINION 

I n o r d e r f o r her s t r e s s c l a i m t o be compensable, c l a i m a n t must p r o v e t h a t 
her employment i n v o l v e d r e a l e v e n t s capable o f p r o d u c i n g s t r e s s when vi e w e d 
o b j e c t i v e l y , even t h o u g h an average worker m i g h t n o t have responded a d v e r s e l y t o 
them; t h a t she s u f f e r e d a m e n t a l d i s o r d e r ; and t h a t t h e r e a l s t r e s s f u l e v e n t s 
were t h e m a j o r c o n t r i b u t i n g cause o f such me n t a l d i s o r d e r . McGarrah v. SAIF, 
296 Or 145, 164-65 ( 1 9 8 3 ) . The Referee concluded t h a t c l a i m a n t ' s m e n t a l s t r e s s 
c l a i m was compensable because he found t h a t c l a i m a n t ' s t e s t i m o n y and t h e r e p o r t s 
o f c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t d e s c r i b e d r e a l e v e n t s w h i c h were o b j e c t i v e l y 
c a p a b l e o f c a u s i n g s t r e s s and whic h were t h e major cause o f c l a i m a n t ' s s t r e s s 
d i s o r d e r . We d i s a g r e e . 

I n McGarrah v. SAIF, supra, t h e Court s t a t e d t h a t i n o r d e r f o r a s t r e s s -
r e l a t e d m e n t a l d i s o r d e r t o be compensable, t h e eve n t s o r c o n d i t i o n s p r o d u c i n g 
t h e s t r e s s must be " r e a l " and n o t merely imagined o r p e r c e i v e d by t h e w o r k e r . 
The C o u r t e x p l a i n e d t h e d i s t i n c t i o n between r e a l and i m a g i n a r y p e r c e p t i o n s as 
f o l l o w s : 

""A wo r k e r may h o n e s t l y b e l i e v e t h a t t h e employer 
p l a n s t o k i l l him and as a r e s u l t o f t h a t f e a r can
n o t work, b u t i f t h a t b e l i e f emanates o n l y f r o m t h e 
w o r k e r ' s own p a r a n o i a and " t h e r e was no e v i d e n c e t h e 
employer had any such p l a n , no s t r e s s c o n d i t i o n f a c 
t u a l l y e x i s t e d on t h e j o b and t h e r e s u l t i n g i m p a i r 
ment would n o t be compensable. On t h e o t h e r hand, a 
wo r k e r w i t h a n o n d i s a b l i n g p a r a n o i d p e r s o n a l i t y may 
l a p s e i n t o a t o t a l l y d i s a b l i n g p s y c h o t i c p a r a n o i a i f 
managers p i l e t o o heavy a w o r k l o a d on such a suscep
t i b l e employee. Honest p e r c e p t i o n e x i s t s i n b o t h 
cases, b u t w o r k e r s ' compensation would be p r o p e r l y 
d e n i e d i n t h e f i r s t case and p r o p e r l y a l l o w e d i n t h e 
second." 296 Or a t 164. (emphasis s u p p l i e d ) . 

C o n s i d e r i n g t h e c o m p l e x i t y o f c l a i m a n t ' s a l l e g e d c o n d i t i o n and i t s con
t e s t e d r e l a t i o n s h i p t o her work a c t i v i t i e s , we conclude t h a t a r e s o l u t i o n o f t h i s 
i s s u e can b e s t be a c h i e v e d t h r o u g h an a p p r a i s a l o f t h e m e d i c a l o p i n i o n s . Thus, 
a l t h o u g h c l a i m a n t ' s c r e d i b l e t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e 
l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation 
Department, 247 Or 420, 426 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) . 

Here, c l a i m a n t a s s e r t e d t h a t she was harassed by her co- w o r k e r s who com
p l a i n e d t h a t she was h a r d t o g e t a l o n g w i t h . Yet, she a l s o s t a t e d t h a t she g o t 
a l o n g w e l l w i t h h er co-workers. She e x p l a i n e d t h a t i f t h e r e was a p r o b l e m w i t h a 
p a r t i c u l a r w o r k e r , she would go and t a l k w i t h someone and g e t i t r e s o l v e d . Mr. 
Brogan t e s t i f i e d t h a t he spoke w i t h c l a i m a n t on a weekly b a s i s and she had no 
c o m p l a i n t s . When c l a i m a n t d i d com p l a i n t o him t h a t she was b e i n g t r e a t e d un
f a i r l y , he was u n a b l e t o a s c e r t a i n a problem. C l a i m a n t ' s s u p e r v i s o r s i n b o t h t h e 
premol d and t h e g l u e departments t e s t i f i e d t h a t c l a i m a n t never c o m p l a i n e d about 
any d i s s a t i s f a c t i o n w i t h her co-workers. I n l i g h t o f t h i s c o n t r a r y t e s t i m o n y and 
t h e c o n t r a d i c t i o n s i n c l a i m a n t ' s own t e s t i m o n y , we a r e n o t persuaded t h a t t h e 
a l l e g e d harassment by her co-workers o c c u r r e d . A c c o r d i n g l y , such " e v e n t s " were 
n o t r e a l o r s t r e s s f u l . 
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C l a i m a n t a l s o contends t h a t a source o f s t r e s s was t h a t she was n o t a l l o w e d 
t o work o v e r t i m e . S p e c i f i c a l l y , c l a i m a n t wished t o work o v e r t i m e f r o m 4 p.m. t o 
4:30 p.m., whereas t h e employer's p o l i c y was t o a l l o w o v e r t i m e o n l y f r o m 5:30 
a.m. t o 6:30 a.m. The employer d i d n o t a l l o w c l a i m a n t t o work o v e r t i m e a f t e r 4 
p.m. f o r s a f e t y reasons. On t h i s r e c o r d , we conclude t h a t c l a i m a n t was n o t 
d e n i e d o v e r t i m e . R a t h e r , she s i m p l y c o u l d n o t keep t h e sc h e d u l e r e q u i r e d t o p e r 
f o r m i t . Moreover, when t h e s e e v e n t s a re viewed o b j e c t i v e l y , we c o n c l u d e t h a t 
c l a i m a n t m i s p e r c e i v e d t h e employer's m o t i v e , which was i n t e n d e d as a s a f e t y p r e 
c a u t i o n , n o t as harassment. 

O t h e r e v e n t s w h i c h were r e a l were m i s p e r c e i v e d by c l a i m a n t and would n o t 
o b j e c t i v e l y cause s t r e s s . For example, c l a i m a n t contends t h a t , i n so many words, 
she was t o l d t o q u i t . Mr. Brogan t e s t i f i e d t h a t he may have t o l d c l a i m a n t t h a t 
i f he were b e i n g t r e a t e d as b a d l y as she s a i d she was, he would q u i t . Brogan 
t e s t i f i e d f u r t h e r , however, t h a t " I never b e l i e v e d t h a t [ c i r c u m s t a n c e s ] were as 
bad as she made i t t o b e l i e v e , because e v e r y t i m e I went t o i n v e s t i g a t e t h i s . . . 
i t seemed t o me t h a t i t was always blown o u t o f — w a y o u t o f p r o p o r t i o n . " ( T r . 
9 9 ) . We c o n c l u d e t h a t , i n t h i s c o n t e x t , Brogan's s t a t e m e n t was n o t i n t e n d e d as 
an i n v i t a t i o n t o q u i t , b u t was i n s t e a d meant t o convey t o c l a i m a n t t h a t he d i d 
n o t b e l i e v e she was b e i n g t r e a t e d as b a d l y as she c l a i m e d . Thus, when viewed 
o b j e c t i v e l y , we f i n d t h a t c l a i m a n t m i s p e r c e i v e d Brogan's comment. 

C l a i m a n t f u r t h e r contends t h a t she e x p e r i e n c e d s t r e s s because she was 
s h i f t e d f r o m department t o department t o make room f o r o t h e r employees who wanted 

• j o b s f o r w h i c h she had been t r a i n e d . However, Mr. Brogan t e s t i f i e d t h a t by mov
i n g h e r t o two o r t h r e e d i f f e r e n t areas, he was a b l e t o c r o s s - t r a i n c l a i m a n t and 
f i n d o u t where she p e r f o r m e d t h e b e s t . Claimant t e s t i f i e d t h a t she worked from 
two t o t h r e e months i n t h e d i f f e r e n t departments. Brogan's and c l a i m a n t ' s t e s t i 
mony d e m o n s t r a t e t h a t t h e s e a c t i o n s were p a r t o f t h e employer's normal t r a i n i n g 
p r o c e d u r e . Thus, when once a g a i n viewed o b j e c t i v e l y , c l a i m a n t m i s p e r c e i v e d t h i s 
a c t i o n as harassment. 

C l a i m a n t f u r t h e r complained t h a t t e mporary employees r e c e i v e d a h i g h e r 
h o u r l y r a i s e t h a n she d i d . The d i s p a r i t y i n t h e amount o f t h e i n d i v i d u a l r a i s e s 
was r e a l . However, c l a i m a n t ' s manager, Mr. Brogan, e x p l a i n e d t h a t i t was i n 
k e e p i n g w i t h t h e employer's s t a n d a r d wage schedule. Moreover, c l a i m a n t ' s t o t a l 
h o u r l y wage s t i l l exceeded t h a t o f t h e temporary employees. C o n s i d e r i n g such 
c i r c u m s t a n c e s , we a r e persuaded t h a t , when viewed o b j e c t i v e l y , t h e lo w e r r a i s e 
was m i s p e r c e i v e d as harassment by c l a i m a n t . 

F i n a l l y , c l a i m a n t t e s t i f i e d t h a t she had problems w i t h her s u p e r v i s o r , Mrs. 
Chavers, who r u n s t h e g l u e department. Claimant a s s e r t e d t h a t she was f o r c e d t o 
r e c o u n t her p a r t s , and t h i s caused her s t r e s s . C l a i m a n t t e s t i f i e d t h a t her j o b 
i n t h e g l u e department i n v o l v e d c o p y i n g models made by Chavers and t h a t when 
Chavers made an i n c o r r e c t model, t h i s caused c l a i m a n t s t r e s s . However, on c r o s s -
e x a m i n a t i o n c l a i m a n t s t a t e d t h a t t h i s o n l y happened t w i c e , and when i t d i d she 
would b r i n g t h e e r r o r t o Chavers' a t t e n t i o n , who would t h e n c o r r e c t t h e problem. 
C l a i m a n t was a l s o b o t h e r e d by Chavers' p r a c t i c e o f w a t c h i n g c l a i m a n t work. She 
a l s o c o m p l a i n e d t h a t Chavers messed up t h e bathroom, w h i c h was d e n i e d by Chavers. 
W h i l e t h e s e e v e n t s may have been r e a l , we are persuaded t h a t , when vi e w e d o b j e c 
t i v e l y , t h e y were m i s p e r c e i v e d as harassment. F u r t h e r m o r e , even i f t h e s e two 
e v e n t s were r e a l and o b j e c t i v e l y capable o f p r o d u c i n g s t r e s s , we a r e n o t p e r 
suaded t h a t t h e y , o r any o t h e r c o m b i n a t i o n o f t h e e v e n t s d e s c r i b e d h e r e i n , were 
t h e m a j o r c o n t r i b u t i n g cause o f any a l l e g e d m e n t a l d i s o r d e r . 

I n summary, we f i n d t h a t t h e work ev e n t s d e s c r i b e d by c l a i m a n t were e i t h e r 
n o t r e a l e v e n t s , o r were m i s p e r c e i v e d and n o t o b j e c t i v e l y c a p a b l e o f c a u s i n g 
s t r e s s . I n r e a c h i n g t h i s c o n c l u s i o n , we draw s u p p o r t f r o m t h e o p i n i o n a u t h o r e d 
by Dr. P a r v a r e s h , c o n s u l t i n g p s y c h i a t r i s t . Parvaresh c o n c l u d e d t h a t , because 
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c l a i m a n t c o u l d n o t g i v e him any s p e c i f i c h i s t o r y o f a c t u a l harassment, her com
p l a i n t s were n o t p s y c h i a t r i c i n n a t u r e . Inasmuch as we t o o have f o u n d no h a r a s s 
ment, i t f o l l o w s t h a t c l a i m a n t d i d n o t s u f f e r from any m e n t a l d i s o r d e r . 

F u r t h e r m o r e , we g i v e l i t t l e w e i g h t t o t h e o p i n i o n o f c l a i m a n t ' s p s y c h o l o 
g i s t , Dr. de B a r d e l a b e n . He concluded t h a t c l a i m a n t had an a d j u s t m e n t d i s o r d e r 
a t t r i b u t a b l e t o t h e c u m u l a t i v e e f f e c t o f t h e e v e n t s w h i c h t o o k p l a c e a t her em
p l o y m e n t . Inasmuch as t h i s o p i n i o n was based on c l a i m a n t ' s d e s c r i p t i o n o f her 
work e n v i r o n m e n t and s i n c e we have found t h a t c l a i m a n t m i s p e r c e i v e d t h e work 
e v e n t s , we a r e unpersuaded by Dr. de Bardelaben's c o n c l u s i o n . See B l a k e l v v. 
SAIF, 89 Or App 653, 656, r e v den 305 Or 672 ( 1 9 8 8 ) . 

A c c o r d i n g l y , on t h i s r e c o r d we conclude t h a t , from an o b j e c t i v e v i e w p o i n t , 
c l a i m a n t ' s a l l e g e d m e n t a l d i s o r d e r i s n o t a t t r i b u t a b l e t o r e a l work e v e n t s o b j e c 
t i v e l y c a p a b l e o f p r o d u c i n g s t r e s s . T h e r e f o r e , she has n o t e s t a b l i s h e d a com
p e n s a b l e s t r e s s c l a i m . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o emphasize t h a t we a r e n o t d i s t u r b 
i n g t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t was a c r e d i b l e w i t n e s s . R a t h e r , we d e f e r 
t o t h e R e f e r e e ' s demeanor-based c r e d i b i l i t y f i n d i n g . Y e t , such a f i n d i n g does 
n o t end o u r i n q u i r y as t o whether c l a i m a n t ' s p e r c e p t i o n s o f e v e n t s a t t h e work 
p l a c e , a l b e i t g e n u i n e , were a c c u r a t e r e f l e c t i o n s . C o nsequently, based on t h e 
R e f e r e e ' s o b s e r v a t i o n s a t h e a r i n g , we are persuaded t h a t c l a i m a n t h o n e s t l y and 
f o r t h r i g h t l y b e l i e v e d t h a t she was harassed a t work. However, f o r t h e reasons 
d i s c u s s e d above, we a r e n o t persuaded t h a t t h e s e e v e n t s o f a l l e g e d harassment 
were r e a l o r , i f r e a l , o b j e c t i v e l y s t r e s s f u l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 6, 1988 i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's award o f a $1,400 assessed f e e i s 
r e v e r s e d . 

Board Member C r i d e r , d i s s e n t i n g . 

The R e f e r e e f o u n d t h a t c l a i m a n t s u f f e r s from a m e n t a l d i s o r d e r t h e m a j o r 
c o n t r i b u t i n g cause o f w h i c h i s w o r k - p l a c e s t r e s s caused by r e a l e v e n t s w h i c h were 
o b j e c t i v e l y c a p a b l e o f c a u s i n g s t r e s s . He, t h e r e f o r e , p r o p e r l y f o u n d t h e c l a i m 
compensable even t h o u g h s i m i l a r e v e n t s may n o t have produced d i s a b i l i t y i n t h e 
average p e r s o n . The m a j o r i t y n e v e r t h e l e s s r e v e r s e s . On i t s way t o r e v e r s a l , t h e 
m a j o r i t y i g n o r e s t h e Referee's f i n d i n g , based on demeanor, t h a t c l a i m a n t was 
c r e d i b l e and t h a t , when her t e s t i m o n y c o n f l i c t s w i t h t h a t o f o t h e r w i t n e s s e s , 
h e r s s h o u l d be c r e d i t e d . As f o r t h o s e e v e n t s whose r e a l i t y cannot be d e n i e d by 
r e l i a n c e on t e s t i m o n y w h i c h t h e Referee d i d n o t c r e d i t , t h e y a r e d i s m i s s e d as i n 
c a p a b l e o f c a u s i n g s t r e s s . I submit t h a t t h e m a j o r i t y e r r s s e r i o u s l y i n d i s r e 
g a r d i n g c r e d i b i l i t y f i n d i n g s based on demeanor and i n d e c l a r i n g i n c a p a b l e o f 
c a u s i n g s t r e s s a h o s t o f e v e n t s t h a t concededly o c c u r r e d . T h e r e f o r e , I d i s s e n t . 

The R e f e r e e f o u n d t h a t c l a i m a n t was s u b j e c t e d t o t h e f o l l o w i n g c o n d i t i o n s 
w h i l e w o r k i n g f o r SAIF's i n s u r e d : Temporary employees r e c e i v e d a $1.00 p e r hour 
r a i s e whereas she, a permanent employee, r e c e i v e d o n l y a 25-cent p e r hour r a i s e . 
C l a i m a n t asked f o r o v e r t i m e b u t worked v e r y l i t t l e a l t h o u g h o t h e r employees 
worked o v e r t i m e . She was t o l d by a s u p e r v i s o r , i n response t o h e r c o m p l a i n t s , 
t h a t i f t h i n g s were as bad as she r e p o r t e d t h e n she s h o u l d q u i t . A n o t h e r em
p l o y e e was promoted ahead o f her f o r a j o b f o r w h i c h she had t r a i n e d . She was 
h a r a s s e d by her c o - w o r k e r s ; s p e c i f i c a l l y , co-workers t o o k p a r t s o u t o f h e r 
boxes, h i d her t o o l s and damaged her work. 
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The m a j o r i t y r e j e c t s , w i t h o u t d i s c u s s i o n o f t h e s p e c i f i c i n c i d e n t s d i s 
cussed by t h e R e f e r e e , t h e f i n d i n g t h a t c l a i m a n t was harassed by her c o - workers. 
The m a j o r i t y r e j e c t s t h e Referee's f i n d i n g s w i t h r e s p e c t t o o v e r t i m e , p r e f e r r i n g 
t o b e l i e v e t h e manager's t e s t i m o n y over t h a t o f c l a i m a n t . 

A r e f e r e e ' s demeanor c r e d i b i l i t y f i n d i n g s a r e e n t i t l e d t o g r e a t w e i g h t be
cause t h e r e f e r e e , u n l i k e t h e Board, has t h e o p p o r t u n i t y t o see and hear t h e w i t 
nesses. See I n t e r n a t i o n a l Paper Co. v. McElroy, 101 Or App 61 ( 1 9 9 0 ) ; A n f i l o f i e f f 
v. SAIF, 52 Or App 127 ( 1 9 8 1 ) ; M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 
( 1 9 7 7 ) . The m a j o r i t y n o t o n l y f a i l s t o d e f e r t o t h e Referee's f i n d i n g s ; t h e y 
i g n o r e them e n t i r e l y . We owe more t o t h e p a r t i e s . See Benson v. Multnomah Co. 
S chool D i s t . # 1 , 101 Or App 122 (1990). 

An e q u a l l y s e r i o u s e r r o r , I b e l i e v e , i s t h e m a j o r i t y ' s a s s e r t i o n t h a t a host 
o f e v e n t s a r e n o t o b j e c t i v e l y capable o f c a u s i n g s t r e s s — b e c a u s e t h e y were not i n 
t e n d e d t o wrong c l a i m a n t . Thus, f o r example, t h e m a j o r i t y h o l d s t h a t t h e manager's 
s t a t e m e n t t h a t c l a i m a n t s h o u l d q u i t i f t h i n g s were as bad as she r e p o r t e d them t o 
be was n o t o b j e c t i v e l y c apable o f c a u s i n g s t r e s s because " i t was n o t i n t e n d e d as 
an i n v i t a t i o n t o q u i t . " The m a j o r i t y a l s o h o l d s t h a t i t was n o t s t r e s s f u l f o r 
c l a i m a n t t o be moved fr o m department t o department t o l e a r n new j o b s because 
" t h e s e a c t i o n s were p a r t o f t h e employer's normal t r a i n i n g p r o c e d u r e " and 
" c l a i m a n t m i s p e r c e i v e d harassment as t h e m o t i v e . " S i m i l a r l y , t h e m a j o r i t y h o l d s 
t h a t i n c i d e n t s i n v o l v i n g c l a i m a n t and her s u p e r v i s o r were n o t s t r e s s f u l t o her be
cause " t h e y were m i s p e r c e i v e d as harassment." Employer m o t i v a t i o n i s i r r e l e v a n t 
t o t h e q u e s t i o n o f c o m p e n s a b i l i t y i n mental s t r e s s cases as i n a l l o t h e r w o r k e r s ' 
compensation m a t t e r s . 

I t may be t h a t my c o l l e a g u e s do n o t f i n d f r e q u e n t changes i n r e s p o n s i b i l i t y 
s t r e s s f u l ; t h a t t h e y would not be b o t h e r e d i f t h e manager a t t h e i r work p l a c e i n 
d i c a t e d t h a t he d i d n o t b e l i e v e t h e i r r e p o r t s o f work p l a c e problems i n words 
t h a t on t h e i r f a c e i n v i t e d them t o q u i t ; and t h a t t h e y would n o t be a t l e a s t 
f r u s t r a t e d by w a t c h i n g o t h e r employees promoted t o j o b s t h e y had a n t i c i p a t e d r e 
c e i v i n g . Many o f us, however, would f i n d t h e s e t h i n g s s t r e s s f u l . What i s more, 
Dr. de B a r d e l a b e n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , was persuaded t h a t t h e man
ager' s r e a c t i o n t o c l a i m a n t ' s d i f f i c u l t i e s and c l a i m a n t ' s t r e a t m e n t by her co
w o r k e r s was s u f f i c i e n t t o e x p l a i n c l a i m a n t ' s a d j u s t m e n t d i s o r d e r . That b e i n g t h e 
case, I w o uld have d i f f i c u l t y c o n c l u d i n g , as does t h e m a j o r i t y , t h a t t h e s e e v e n t s 
were n o t o b j e c t i v e l y c apable o f c a u s i n g s t r e s s . 

Even i f we assume t h a t c l a i m a n t ' s p e r c e p t i o n o f r e a l e v e n t s may have been a 
b i t askew, t h e e v e n t s were r e a l and o b j e c t i v e l y c apable o f c a u s i n g s t r e s s . 
T h e r e f o r e , t h e f a c t t h a t c l a i m a n t ' s p e r s o n a l l e n s on t h e w o r l d may have con
t r i b u t e d t o t h e i n t e n s i t y o f her e m o t i o n a l r e a c t i o n t o t h e s e e v e n t s does n o t r e n 
der h e r c l a i m noncompensable. Duran v. SAIF 87 Or App 509 ( 1 9 8 7 ) ; S h i r l e y A. 
McCoy, 40 Van N a t t a 1596 ( 1 9 8 8 ) , a f f ' d mem 97 Or App 431 ( 1 9 8 9 ) . 

The p a n e l e r r s i n a l l o w i n g n o t i o n s o f f a u l t t o c r e e p i n t o i t s a n a l y s i s o f 
what i s and i s n o t o b j e c t i v e l y capable o f c a u s i n g s t r e s s , and i n r e i n s t a t i n g t h e 
d e n i a l s i m p l y because t h i s woman's p e r c e p t i o n o f r e a l e v e n t s may have p l a y e d a 
p a r t i n t h e development o f her d i s a b i l i t y . 
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Farmers I n s u r a n c e Company r e q u e s t s r e v i e w o f Referee Tuhy's o r d e r t h a t : 
(1) s e t a s i d e Farmers' d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n ; (2) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f t h e same c o n d i t i o n ; (3) awarded t e m p o r a r y t o t a l 
d i s a b i l i t y compensation f o r an u n s p e c i f i e d p e r i o d ; (4) r e j e c t e d c l a i m a n t ' s con
t e n t i o n t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d ; (5) a f f i r m e d a D e t e r m i n a t i o n 
Order t h a t awarded no a d d i t i o n a l scheduled o r unscheduled permanent d i s a b i l i t y ; 
and (6) awarded an a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g p a y a b l e by Farmers. On 
r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y , premature c l o s u r e , t e m p o r a r y t o t a l d i s 
a b i l i t y c o m p ensation, and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s l e f t knee on September 22, 1977 w h i l e 
w o r k i n g f o r SAIF's i n s u r e d . He t r e a t e d w i t h Dr. Thompson, o r t h o p e d i s t . As a 
r e s u l t o f t h e i n j u r y , c l a i m a n t has undergone l e f t knee s u r g e r y on e l e v e n occa
s i o n s . H i s knee i s f u s e d such t h a t he has almost t o t a l l o s s o f f l e x i o n i n t h e 
knee and i s t h e r e f o r e u n a b l e t o bend, s t o o p , c r a w l and t h e l i k e . As a conse
quence o f t h e knee i n j u r y , he a l s o e x p e r i e n c e s s i g n i f i c a n t low back p a i n and 
d i s a b i l i t y . By t h e end o f March 1984, he had been awarded 90 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e l e f t knee and 40 p e r c e n t u n s cheduled permanent d i s 
a b i l i t y f o r t h e back. 

On August 16, 1984, w h i l e w o r k i n g f o r Farmers' i n s u r e d , c l a i m a n t was i n 
j u r e d w h i l e t r y i n g t o l o a d a photocopy machine i n t o a t r u c k . H i s c l a i m f o r a 
t w i s t e d r i g h t knee and back s t r a i n was accepted by Farmers. The back s t r a i n was 
a p p a r e n t l y i n s i g n i f i c a n t as c l a i m a n t never t r e a t e d f o r i t . As a consequence o f 
t h i s i n j u r y c l a i m a n t underwent a r i g h t knee a r t h r o s c o p y . H i s c l a i m was c l o s e d 
by D e t e r m i n a t i o n Order on January 2 1 , 1985, w i t h an award o f 15 p e r c e n t sched
u l e d permanent d i s a b i l i t y f o r t h e r i g h t knee and no a d d i t i o n a l d i s a b i l i t y f o r 
t h e back. 

By F e b r u a r y 15, 1985, c l a i m a n t ' s r i g h t knee c o n d i t i o n had worsened. He 
began u s i n g c r u t c h e s t o ambulate. Claimant was r e f e r r e d t o t h e C a l l a h a n C e n t e r 
where he underwent a p s y c h o l o g i c a l as w e l l as p h y s i c a l e x a m i n a t i o n . A t t h a t 
t i m e , no d e p r e s s i o n was n o t e d . 

L a t e r t h a t y e a r c l a i m a n t underwent s u r g e r y on t h e r i g h t knee. H i s r i g h t 
knee c l a i m was r e c l o s e d September 25, 1986 w i t h a t o t a l award o f 40 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y . 

I n F e b r u a r y 1986, on e v a l u a t i o n f o r a d m i s s i o n t o a p a i n c e n t e r program, 
c l a i m a n t had been eager t o r e t u r n t o work, f e l t he was d o i n g s a t i s f a c t o r i l y 
e m o t i o n a l l y and d e n i e d d e p r e s s i o n . 

By A p r i l 1986, however, i t was d e t e r m i n e d t h a t c l a i m a n t c o u l d n o t r e t u r n 
t o h i s f o r m e r work because s i t t i n g a g g r a v a t e d h i s back and r i g h t knee. A f t e r 
t h e September 1986 c l a i m c l o s u r e , t h e r i g h t knee c l a i m was reopened f o r an 
a u t h o r i z e d t r a i n i n g program. I n June 1987, a f t e r s i x months i n t h e program, he 
began a new phase o f t h e program. He s u f f e r e d a f l a r e u p o f back p a i n a s s o c i a t e d 
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w i t h t h e a c t i v i t i e s r e q u i r e d by t h e t r a i n i n g program i n c l u d i n g s i t t i n g and g e t 
t i n g i n and o u t o f an a u t o m o b i l e . He remained i n t h e program f o r a few months, 
r e l y i n g on m e d i c a t i o n f o r r e l i e f o f p a i n . He p r o g r e s s e d v e r y w e l l , b u t was un
a b l e t o work an e i g h t hour day. He began t o f e e l depressed. 

I n September 1987, Dr. Dine, a n e u r o l o g i s t t o whom c l a i m a n t had been r e 
f e r r e d f o r back p a i n , i n d i c a t e d t h a t c l a i m a n t needed a p s y c h o l o g i c a l e v a l u a t i o n . 

I n October 1987, t h e t r a i n i n g program was d i s c o n t i n u e d because c l a i m a n t 
r e j e c t e d an o f f e r o f a j o b w o r k i n g f o r t h e A d u l t and F a m i l y S e r v i c e s D i v i s i o n . 
He r e j e c t e d t h e p o s i t i o n because he f e l t he was p h y s i c a l l y u n a b l e t o do i t . 

On November 4, 1987, Dr. Thompson, c l a i m a n t ' s l o n g t i m e t r e a t i n g p h y s i 
c i a n , i n d i c a t e d t h a t he c o u l d no l o n g e r work and recommended t h a t he pursue 
s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s . Claimant saw Dr. Rosenzweig, Ph.D., a 
c l i n i c a l s o c i a l w o r k e r , who diagnosed a major d e p r e s s i v e e p i s o d e . She recom
mended t h a t c l a i m a n t n o t a t t e m p t t o work u n t i l h i s problems c o p i n g w i t h h i s 
p h y s i c a l d i s a b i l i t y had r e s o l v e d . 

A D e t e r m i n a t i o n Order r e c l o s e d t h e r i g h t knee c l a i m on December 7, 1987, 
w i t h an award o f tem p o r a r y t o t a l d i s a b i l i t y compensation f o r t h e p e r i o d c l a i m a n t 
was i n t h e t r a i n i n g program. No f u r t h e r permanent d i s a b i l i t y was awarded. 

On January 2 1 , 1988, Farmers d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n . The i n s u r e r suggested t h a t c l a i m a n t f i l e a c l a i m w i t h SAIF. 

On A p r i l 4, 1988, SAIF a l s o d e n i e d r e s p o n s i b i l i t y f o r t h e p s y c h o l o g i c a l 
c o n d i t i o n c o n t e n d i n g t h a t work f o r Farmers' i n s u r e d had i n d e p e n d e n t l y c o n t r i 
b u t e d t o h i s p s y c h o l o g i c a l c o n d i t i o n . 

No .307 o r d e r i s s u e d . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was caused i n m a t e r i a l p a r t by b o t h 
t h e 1977 and t h e 1984 i n j u r i e s . 

The p s y c h o l o g i c a l c o n d i t i o n had i t s onset i n June 1987 and became d i s 
a b l i n g i n November 1987. 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t t h e 
t i m e h i s c l a i m was c l o s e d on December 7, 1987. 

At t h e t i m e c l a i m a n t ' s t r a i n i n g program was d i s c o n t i n u e d , c l a i m a n t was 
u n a b l e t o work due t o a c o m b i n a t i o n o f h i s l e f t knee, back and p s y c h o l o g i c a l 
c o n d i t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y f o r t h e P s y c h o l o g i c a l C o n d i t i o n 

The i n s u r e r s concede t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , d e p r e s s i o n , 
i s compensable. The Referee a s s i g n e d r e s p o n s i b i l i t y t o Farmers. I n so d o i n g , 
he s a i d t h a t he was r e l y i n g on I n d u s t r i a l I n d e m n i t y v. Kearns, 70 Or App 583 
( 1 9 8 4 ) . He reasoned t h a t c l a i m a n t had s u f f e r e d m u l t i p l e i n j u r i e s , b o t h o f whic h 
l e d t o c l a i m a n t ' s d e p r e s s i o n . He concluded t h a t Farmers, as i n s u r e r o f t h e most 
r e c e n t i n j u r y , i n o r d e r t o escape r e s p o n s i b i l i t y , had t h e burden t o p r o v e t h a t 
t h e most r e c e n t i n j u r y ( t h e r i g h t knee i n j u r y ) d i d n o t i n d e p e n d e n t l y c o n t r i b u t e 
t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . R e l y i n g on Dr. Rosenzweig's o p i n i o n t h a t 



John B. Newman, 42 Van N a t t a 1896 . (1990) 1898 

t h e r i g h t knee i n j u r y d i d i n d e p e n d e n t l y c o n t r i b u t e t o t h e p s y c h o l o g i c a l c o n d i 
t i o n , he a s s i g n e d r e s p o n s i b i l i t y t o Farmers. 

Farmers s u g g e s t s a d i f f e r e n t a n a l y s i s . The i n s u r e r s u g g e s t s t h a t t o 
a s s i g n r e s p o n s i b i l i t y f o r a p s y c h o l o g i c a l c o n d i t i o n caused by more t h a n one com
p e n s a b l e i n j u r y , we s h o u l d a p p l y t h e r u l e a p p l i e d i n EBI Companies v. G r o v e r , 90 
Or App 524 ( 1 9 8 8 ) . The Grover r u l e a p p l i e s o n l y when we r a t e d i s a b i l i t y i n two 
s e p a r a t e c l a i m s s i m u l t a n e o u s l y , t h e worker i s p e r m a n e n t l y and t o t a l l y d i s a b l e d 
due t o t h e c o m b i n a t i o n o f t h e two i n j u r i e s , and we must a s s i g n r e s p o n s i b i l i t y 
f o r payment o f t h a t award. I n such cases, r e s p o n s i b i l i t y f o r t h e award i s 
a s s i g n e d t o t h e i n s u r e r whose i n j u r y ( i n c l u d i n g a g g r a v a t i o n s t h e r e o f ) l a s t con
t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y . 

The Grover r u l e does not a p p l y t o assignment o f r e s p o n s i b i l i t y f o r t h e 
sequelae o f m u l t i p l e compensable i n j u r i e s . But see Ronald C. E a r l , 41 Van N a t t a 
530 ( 1 9 8 9 ) . T h e r e f o r e , we d e c l i n e t o a p p l y i t h e r e . 

N e v e r t h e l e s s , we a l s o r e j e c t t h e Referee's a n a l y s i s . Kearns a p p l i e s when 
a w o r k e r who has s u f f e r e d m u l t i p l e compensable i n j u r i e s t o t h e same body p a r t , 
r e q u i r e s a d d i t i o n a l m e d i c a l s e r v i c e s o r s u f f e r s a d d i t i o n a l d i s a b i l i t y f o r t h e 
same body p a r t . The 1977 i n j u r y was t o t h e l e f t l e g (and t h e back as a conse
quence o f t h e l e g i n j u r y ) and t h e 1984 t o t h e back and r i g h t l e g . Moreover, t h e 
a g g r a v a t i o n c l a i m i s f o r an e n t i r e l y d i f f e r e n t c o n d i t i o n — a p s y c h o l o g i c a l 
c o n d i t i o n . 

I n t h i s case, a l t h o u g h t h e p s y c h o l o g i c a l c o n d i t i o n i s compensable as a 
consequence o f an i n j u r y , r a t h e r t h a n as an o c c u p a t i o n a l d i s e a s e , we c o n c l u d e 
t h a t r e s p o n s i b i l i t y s h o u l d be a s s i g n e d i n accordance w i t h t h e l a s t i n j u r i o u s 
e xposure r u l e . 

C l a i m a n t had no p s y c h o l o g i c a l d i f f i c u l t y u n t i l s e v e r a l y e a r s a f t e r h i s 
1984 i n j u r y . The o n s e t o f t h e p s y c h o l o g i c a l c o n d i t i o n o c c u r r e d w h i l e c l a i m a n t 
was u n d e r g o i n g an a u t h o r i z e d t r a i n i n g program i n t h e 1984 c l a i m . The c o n d i t i o n 
became d i s a b l i n g and i s one o f t h e reasons c l a i m a n t was u n a b l e t o work a f t e r t h e 
program was t e r m i n a t e d . T h e r e f o r e , under t h e l a s t i n j u r i o u s exposure r u l e , 
Farmers i s r e s p o n s i b l e as t h e i n s u r e r on t h e r i s k when c l a i m a n t became d i s a b l e d 
u n l e s s Farmers can e s t a b l i s h t h a t a p r i o r i n j u r y was t h e s o l e cause o f t h e psy
c h o l o g i c a l d i s a b i l i t y . B oise Cascade v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . See a l s o , 
J e r r y F o s t e r , 40 Van N a t t a 1687 ( 1 9 8 8 ) . 

We have f o u n d t h a t b o t h t h e 1977 and t h e 1984 i n j u r i e s c o n t r i b u t e d t o 
c l a i m a n t ' s p s y c h o l o g i c a l d i f f i c u l t i e s . I n so f i n d i n g , we r e l y on t h e o p i n i o n s 
o f Dr. Rosenzweig, who t r e a t e d c l a i m a n t f o r s e v e r a l months on r e f e r r a l f r o m Dr. 
Thompson, and o f Dr. Turco, who p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n f o r 
Farmers. A l t h o u g h t h e two d i d n o t agree as t o t h e s e r i o u s n e s s o f c l a i m a n t ' s 
c o n d i t i o n , b o t h f e l t t h a t i t was n o t r e a l l y p o s s i b l e t o i s o l a t e one o r t h e o t h e r 
i n j u r y as cause o f t h e c o n d i t i o n . We are m i n d f u l t h a t Dr. Thompson saw 
c l a i m a n t ' s need f o r p s y c h o l o g i c a l t r e a t m e n t as a consequence o n l y o f t h e 1977 
back i n j u r y . However, we n o t e t h a t c l a i m a n t was a b l e t o work, w i t h o u t r e g a r d t o 
t h e back c o n d i t i o n , u n t i l he i n j u r e d h i s r i g h t l e g . H i s back became more 
p a i n f u l when he worked under t h e c o n d i t i o n s imposed by t h e t r a i n i n g program 
commenced due t o t h e r i g h t l e g i n j u r y . F i n a l l y , Drs. Turco and Rosenzweig b r i n g 
t o t h i s q u e s t i o n s p e c i a l e x p e r t i s e i n p s y c h o l o g i c a l d i s o r d e r s . C o n s e q u e n t l y , we 
d e f e r t o t h e i r o p i n i o n s . Inasmuch as we are u n able t o f i n d t h a t t h e r i g h t knee 
i n j u r y d i d n o t c o n t r i b u t e t o t h e development o f c l a i m a n t ' s d e p r e s s i o n , we, l i k e 
t h e R e f e r e e , a s s i g n r e s p o n s i b i l i t y t o Farmers. 
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Premature C l a i m C l o s u r e 

1899 

The R e f e r e e concl u d e d t h a t t h e c l a i m was n o t p r e m a t u r e l y c l o s e d . 
A l t h o u g h n e i t h e r p a r t y has c h a l l e n g e d t h e Referee's r u l i n g on t h e p r e m a t u r e 
c l o s u r e i s s u e , we may address i t on de novo r e v i e w . D e s t a e l v. N i c o l a i Co., 80 
Or App 596 ( 1 9 8 6 ) . 

The Referee's c o n c l u s i o n was a p p a r e n t l y based on t h e want o f e v i d e n c e 
t h a t c l a i m a n t ' s r i g h t knee c o n d i t i o n was l i k e l y t o improve w i t h t r e a t m e n t o r t h e 
passage o f t i m e . Indeed, Dr. Thompson so s t a t e d i n a r e p o r t d a t e d November 16, 
1987. However, a t t h e t i m e o f c l o s u r e c l a i m a n t was u n d e r g o i n g c u r a t i v e t r e a t 
ment f o r a compensable p s y c h o l o g i c a l c o n d i t i o n . Consequently, t h e D e t e r m i n a t i o n 
Order must be s e t a s i d e . 

Temporary T o t a l D i s a b i l i t y 

The R e feree concl u d e d t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y f o r her p s y c h o l o g i c a l c o n d i t i o n and o r d e r e d payment o f t e m p o r a r y d i s 
a b i l i t y compensation f o r an u n s p e c i f i e d p e r i o d . 

Farmers contends t h a t i t s h o u l d n o t be r e q u i r e d t o pay c l a i m a n t ' s tempo
r a r y d i s a b i l i t y compensation because c l a i m a n t was n o t d i s a b l e d by t h e p s y c h o l o g 
i c a l c o n d i t i o n b u t i n f a c t by t h e back c o n d i t i o n . Drs. Rosenzweig and Thompson 
d e c l a r e d c l a i m a n t u nable t o work f o r t h e two d i f f e r e n t reasons on t h e same d a t e . 
Dr. Thompson, i n a r e p o r t o f January 25, 1988, i n d i c a t e d t h a t he f e l t c l a i m a n t 
had been u n a b l e t o work due t o t h e back c o n d i t i o n . Dr. Rosenzweig's November 4, 
1987, r e p o r t i n d i c a t e d t h a t c l a i m a n t had l e f t work b o t h due t o i n a b i l i t y t o cope 
w i t h work r e q u i r i n g him t o d e a l w i t h o t h e r people's problems i n l i g h t o f h i s own 
and t o t h e p h y s i c a l demands o f t h e j o b . Consequently, we f i n d t h a t c l a i m a n t was 
u n a b l e t o work when he l e f t t h e ATP due t o a c o m b i n a t i o n o f causes. 

A t t h e t i m e c l a i m a n t became unable t o work, t h e 1984 c l a i m was open. A 
c l a i m open f o r an ATP may n o t be c l o s e d and t e m p o r a r y d i s a b i l i t y may n o t be d i s 
c o n t i n u e d u n t i l t h e worker becomes m e d i c a l l y s t a t i o n a r y f r o m a l l c o n d i t i o n s 
under t h e c l a i m . ORS 656.268(5); OAR 436-120-230(2). Hence, t e m p o r a r y d i s a b i l 
i t y must be p a i d i n t h e 1984 c l a i m . 

A t t o r n e y Fees 

F i n a l l y , Farmers c h a l l e n g e s t h e Referee's o r d e r a s s e s s i n g a c a r r i e r - p a i d 
f e e , p a y a b l e by Farmers, f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s i n overcoming t h e 
d e n i a l . Farmers contends t h a t SAIF sh o u l d be r e q u i r e d t o pay t h e f e e because 
i t s d e n i a l j e o p a r d i z e d c l a i m a n t ' s r i g h t s . 

We n o t e t h a t n e i t h e r c a r r i e r d e n i e d c o m p e n s a b i l i t y . However, because 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s i n t h e 1977 (SAIF) c l a i m had e x p i r e d , a .307 o r d e r 
c o u l d n o t i s s u e . Consequently, c l a i m a n t ' s r i g h t t o compensation was n o t secure 
and a f e e i s a p p r o p r i a t e . Robert L. Montgomery, 39 Van N a t t a 469 ( 1 9 8 7 ) . 

I n Ronald L. Warner, 40 Van N a t t a 975 ( 1 9 8 8 ) , we c o n c l u d e d t h a t when 
i s s u a n c e o f a .307 o r d e r i s i m p o s s i b l e because c l a i m a n t ' s a g g r a v a t i o n r i g h t s 
have e x p i r e d i n one o f t h e c l a i m s , t h e c a r r i e r u l t i m a t e l y r e s p o n s i b l e i n t h e 
c l a i m s h o u l d pay t h e f e e . Assessment o f t h e f e e s h o u l d n o t s h i f t under Karen J. 
B a t e s , 39 Van N a t t a 42 (1987) i n any event because SAIF, j u s t as Farmers, d e n i e d 
o n l y r e s p o n s i b i l i t y . The r i s k t o c l a i m a n t ' s compensation was no more c r e a t e d by 
SAIF t h a n Farmers. T h e r e f o r e , we a f f i r m on t h i s i s s u e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 22, 1988, i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t h e l d t h a t t h e c l a i m was n o t p r e 
m a t u r e l y c l o s e d i s r e v e r s e d . The D e t e r m i n a t i o n Order o f December 7, 1987, i s 
s e t a s i d e and t h e c l a i m remanded t o Farmers I n s u r a n c e Company f o r p r o c e s s i n g . 
The b a l a n c e o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w r e g a r d i n g t h e 
d e n i a l o f t h e p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded a $600 
assessed f e e , p a y a b l e by Farmers. 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1900 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHLEEN M. PAYNE, Claimant 

WCB Case No. 88-14535 
ORDER ON REVIEW 

V i c t o r C a l z a r e t t a , Claimant A t t o r n e y 
D avid J o r l i n g , Defense A t t o r n e y 

Reviewed by Board Members H o w e l l , P e r r y and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r w h i c h : u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a m e n t a l 
d i s o r d e r ; and (2) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r u n r e a s o n a b l e 
d e n i a l . On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y and p e n a l t y and a t t o r n e y f e e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We f i n d t h e f o l l o w i n g f a c t s t a k e n l a r g e l y from t h e R e f e r e e ' s o r d e r . 

C l a i m a n t , 23 y e a r s o f age a t t h e t i m e o f h e a r i n g , has worked f o r t h e 
Bureau o f Emergency Communications o r "BOEC" s i n c e November 1983. A t f i r s t , she 
worked as an a s s i s t a n t t o t h e c o o r d i n a t o r a t d i s p a t c h and t h e n as a s e c r e t a r y . 
These were t e m p o r a r y j o b s . I n August 1984, a f t e r t a k i n g a c i v i l s e r v i c e exami
n a t i o n , c l a i m a n t became an emergency communications o f f i c e r o r "ECO." Her j o b 
r e q u i r e d her t o r e c e i v e emergency 911 c a l l s and t r a n s f e r them t o a n o t h e r d i s 
p a t c h e r , d e p e n d i n g on whether t h e emergency i n v o l v e d a f i r e , m e d i c a l p r o b l e m o r 
p o l i c e p r o b l e m . She a l s o worked as a p o l i c e d i s p a t c h e r , emergency m e d i c a l s e r 
v i c e d i s p a t c h e r and on t h e s e r v i c e desk. 

C l a i m a n t ' s j o b as an ECO was c o n s i s t e n t l y s t r e s s f u l . She as w e l l as 
o t h e r ECOs d e a l t w i t h unhappy and anxious c i t i z e n s as w e l l as p o l i c e o f f i c e r s 
who r e t a l i a t e d a g a i n s t d i s p a t c h e r s t h a t t h e y d i d n ' t l i k e . When h a n d l i n g c a l l s , 
s e v e r a l c a l l s m i g h t be backed up a t one t i m e . I f she missed some o f t h e i n f o r 
m a t i o n , she had t o have t h e c a l l t r a c e d , as she c o u l d n o t p l a y back c a l l s . As a 
p o l i c e d i s p a t c h e r , she was r e q u i r e d t o keep t r a c k o f p o l i c e c a r s , p r o v i d e i n f o r 
m a t i o n and d e t e r m i n e when cover might be needed. Her performance and d e c i s i o n s 
as a p o l i c e d i s p a t c h e r o f t e n d i r e c t l y a f f e c t e d t h e s a f e t y o f p o l i c e o f f i c e r s i n 
dangerous and l i f e t h r e a t e n i n g s i t u a t i o n s . 

The BOEC has always been u n d e r s t a f f e d . I t has no t been a b l e t o f i l l 
t h e s t a f f p o s i t i o n s a l l o w e d by t h e budget. I n August 1988, o f t h e 102 ECO p o s i 
t i o n s b u d g e t e d , 74 had been f i l l e d . A t t h e same t i m e , t h e work l o a d has been 
i n c r e a s i n g . I n 1984, BOEC r e c e i v e d about 624,000 c a l l s . I n 1987 t h r o u g h 1988, 
i t r e c e i v e d 875,000 c a l l s . Of t h e 875,000 c a l l s , 319,000 i n v o l v e d d i s p a t c h e d 
emergency p o l i c e c a l l s , 37,054 were m e d i c a l c a l l s , and 49,290 were t r a n s f e r r e d 
f i r e c a l l s . 
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There has always been a h i g h t u r n o v e r o f employees a t BOEC, e s p e c i a l l y 
d u r i n g and j u s t a f t e r t r a i n i n g . I n a d d i t i o n , t h e BOEC, wh i c h has o n l y been 
under p o l i c e c o n t r o l f o r t h e l a s t t h r e e y e a r s , has had m a n a g e r i a l problems i n 
t h e p a s t . C a p t a i n Davis who t o o k over as d i r e c t o r i n May 1987, w i t h i n t h e l a s t 
y e a r and a h a l f , has i n s t i t u t e d a new t r a i n i n g program and has made o t h e r 
changes t o improve t h e f u n c t i o n i n g o f BOEC. 

C l a i m a n t , as w e l l as o t h e r BOEC employees, were o f t e n r e q u i r e d t o work 
t h r o u g h t h e i r l u n c h hour and had d i f f i c u l t y a t t i m e s g e t t i n g someone t o cover 
f o r r e s t r o o m b r e a k s . BOEC had mandatory o r f o r c e d o v e r t i m e , i f t h e r e were no 
v o l u n t e e r s t o cover t h e t i m e needed. Some o f t h e BOEC employees had p h y s i c i a n s ' 
excuses f r o m o v e r t i m e work, which made a g r e a t e r burden on t h e r e s t o f t h e ECOs. 
A t t h e t i m e o f h e a r i n g , 14 people o u t o f 74 were u n a v a i l a b l e f o r o v e r t i m e work. 

C l a i m a n t v o l u n t e e r e d t o work o v e r t i m e so t h a t she c o u l d c o n t r o l t h e 
t i m e s when she had t o work. For t h e f i r s t seven months o f 1988, c l a i m a n t was 
p a i d f o r 243 hours o f o v e r t i m e , a l t h o u g h some o f t h e s e hours r e p r e s e n t e d t i m e s 
when she was r e q u i r e d t o work t h r o u g h her l u n c h hour o r d e f e r r e d h o l i d a y s . 

C l a i m a n t was a good employee. She had o n l y two c i t i z e n c o m p l a i n t s 
about her work and o n l y a few c o m p l a i n t s from her s u p e r v i s o r s about i n c i d e n t s a t 
work. The f i l e r e f l e c t s t h a t her s u p e r v i s o r s t a l k e d t o her about work problems, 
w h i c h i n c l u d e d t h e c i t i z e n c o m p l a i n t s , once i n Febru a r y 1987, once i n A p r i l 
1987, once i n A p r i l 1988, once i n June 1988, and two t i m e s i n J u l y 1988. 

Cl a i m a n t has had s e v e r a l m e d i c a l problems w h i l e w o r k i n g a t BOEC f o r 
w h i c h she sought t r e a t m e n t w i t h her f a m i l y p h y s i c i a n , Dr. Sonneland. She had 
i n f e c t i o n s f r o m 1984 t h r o u g h 1986. I n February 1987, c l a i m a n t r e p o r t e d t o Dr. 
Sonneland t h a t she was e x p e r i e n c i n g s t r e s s and was a b l e t o e a t o n l y one meal per 
day because o f her work schedule. A l s o i n February 1987, an o v a r i a n c y s t was 
di a g n o s e d . She had s u r g e r y f o r t h i s problem i n Febru a r y 1988. On J u l y 29, 
1988, c l a i m a n t saw Dr. Sonneland f o r a p h y s i c a l problem, b u t a l s o mentioned 
becoming more and more anxious about g o i n g o u t i n p u b l i c , a c o n d i t i o n w h i c h 
c l a i m a n t a t t r i b u t e d t o her s t r e s s a t work w i t h t h e mandatory o v e r t i m e . 

C l a i m a n t had an a b o r t i o n i n 1984, l i v e d w i t h a m a r r i e d man i n l a t e 
1985 and t h e n met her p r e s e n t husband, a p o l i c e o f f i c e r , i n June 1986. She 
l i v e d w i t h her p r e s e n t husband i n October 1986. I n October 1987, c l a i m a n t 
t a l k e d t o t h e t r a i n i n g c o o r d i n a t o r about ways t o d e a l w i t h o f f - t h e - j o b s t r e s s e s 
t h a t m i g h t be a f f e c t i n g her s i c k t i m e . She was i n f o r m e d o f t h e c o u n s e l i n g 
program. 

C l a i m a n t f i r s t saw Dr. H i c k s , Ph.D., on October 22, 1987. At t h a t 
t i m e , her main problem was her r e l a t i o n s h i p w i t h her p r e s e n t husband and her 
second p r o b l e m was j o b s t r e s s . I n November 1987, c l a i m a n t d e c i d e d t o marry her 
p r e s e n t husband. Dr. H i c k s saw b o t h o f them f o r p r e m a r i t a l c o u n s e l i n g i n March 
1988. I t was about t h i s t i m e t h a t c l a i m a n t developed p a n i c about g o i n g o u t i n 
p u b l i c . C l a i m a n t m a r r i e d her p r e s e n t husband i n May 1988. By J u l y 29, 1988, 
when c l a i m a n t saw Dr. Sonneland and complained o f j o b s t r e s s , h er r e l a t i o n s h i p 
w i t h h e r p r e s e n t husband was s t a b l e and she had a good r e l a t i o n s h i p w i t h her 
p a r e n t s . 

On F r i d a y , August 5, 1988, c l a i m a n t t a l k e d t o a co-worker about t h e 
problems t h e co-worker was h a v i n g w i t h s t r e s s from what t h e co-worker p e r c e i v e d 
as harassment f r o m her s u p e r v i s o r . On August 6, 1988, c l a i m a n t c r i e d b e f o r e 
l e a v i n g h er home t o b e g i n work a t 2:45 p.m. as she was h a v i n g a bad day and d i d 
n o t want t o go t o work. She f e l t a nxious and was b o t h e r e d by what her co-worker 
had s a i d . T h i s was t h e f i r s t day c l a i m a n t was t o r e t u r n t o work f r o m her week
end. 
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C l a i m a n t ' s husband v i s i t e d c l a i m a n t ' s p l a c e o f employment t h a t day be
cause o f h i s c o n c e r n f o r h e r . A f t e r w o r k i n g s e v e r a l hours on August 6, 1988, 
c l a i m a n t l e f t work because she was "unable t o t a k e t h e j o b anymore." B e f o r e she 
l e f t , she f e l t an a n x i e t y a t t a c k , s t a r t e d c r y i n g and became h y s t e r i c a l . 
C l a i m a n t has n o t worked s i n c e August 6, 1988. 

C l a i m a n t saw her a t t o r n e y , who f i l e d a w o r k e r s ' compensation c l a i m f o r 
her on August 8, 1988. 

C l a i m a n t , w i t h her mother, saw her f a m i l y p h y s i c i a n , Dr. Sonneland on 
August 8, 1988, a f t e r s e e i n g her a t t o r n e y . She i n f o r m e d her p h y s i c i a n t h a t she 
wanted t o f i l e a s t r e s s c l a i m . Dr. Sonneland f i l e d a p h y s i c i a n ' s r e p o r t on 
August 24, 1988 t h a t i n d i c a t e d t h a t c l a i m a n t ' s j o b s t r e s s was w o r k - r e l a t e d . 

On August 10, 1988, c l a i m a n t saw her p s y c h o l o g i s t , Dr. H i c k s . She had 
n o t seen him s i n c e A p r i l 1988. She t o l d him about her problems w i t h w o r k i n g 
o v e r t i m e . She a l s o r e p o r t e d t h a t her f a m i l y l i f e was g r e a t . 

On August 18, 1988, t h e employer d e n i e d c l a i m a n t ' s c l a i m . A t t h e t i m e 
t h e employer had Dr. H i c k s ' c h a r t n o t e s . The employer q u e s t i o n e d w h e t h e r 
c l a i m a n t ' s c o n d i t i o n arose o u t o f and i n t h e course o f employment. I t a l s o 
q u e s t i o n e d whether c l a i m a n t ' s c l a i m was compensable even i f her c o n d i t i o n was 
due t o employment c o n d i t i o n s , because t h e meaning o f f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) 
was u n c l e a r . 

P s y c h i a t r i s t , Dr. Turco, examined c l a i m a n t f o r t h e employer on Septem
ber 16, 1988. Dr. Turco concluded t h a t c l a i m a n t had e x p e r i e n c e d some a n x i e t y 
and d e p r e s s i o n , p e r s o n a l i n n a t u r e , b u t he found no s i g n i f i c a n t problems t o 
w a r r a n t a p s y c h i a t r i c d i a g n o s i s . Dr. Sonneland agreed w i t h Dr. Turco's c o n c l u 
s i o n s . Dr. H i c k s d i d n o t agree w i t h h i s r e p o r t . 

ULTIMATE FINDINGS 

C l a i m a n t s u f f e r e d a ment a l d i s o r d e r , an a d j u s t m e n t d i s o r d e r w i t h mixed 
e m o t i o n a l f e a t u r e s , t h e cause o r worsening o f whi c h arose o u t o f and i n t h e 
co u r s e o f h e r employment as an ECO f o r t h e employer. That m e n t a l d i s o r d e r r e 
q u i r e d m e d i c a l t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . 

Employment c o n d i t i o n s , which e x i s t e d i n a r e a l and o b j e c t i v e sense, 
i n c l u d i n g a n s w e r i n g emergency c a l l s , d e a l i n g w i t h i r a t e and a n x i o u s p e o p l e , 
w o r k i n g e x t r a h o u r s , o f t e n w i t h o u t a l u n c h break, h a v i n g d i f f i c u l t y g e t t i n g 
r e s t r o o m b r e a k s and b e i n g r e s p o n s i b l e f o r t h e s a f e t y o f o t h e r s c o n t r i b u t e d i n 
m a t e r i a l p a r t t o c l a i m a n t ' s worsened mental d i s o r d e r . 

The c o n d i t i o n s w h i c h r e s u l t e d i n c l a i m a n t ' s d i s a b l i n g m e n t a l d i s o r d e r 
were n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n ; t h e y were n o t 
d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s ; and t h e y were 
n o t a s s o c i a t e d w i t h t h e c e s s a t i o n o f employment. 

C l a i m a n t ' s worsened c o n d i t i o n was diagnosed as an a d j u s t m e n t d i s o r d e r 
by Dr. H i c k s . That c o n d i t i o n i s a ment a l d i s o r d e r g e n e r a l l y r e c o g n i z e d i n t h e 
p s y c h o l o g i c a l community. 

The employer's d e n i a l was s u p p o r t e d by a l e g i t i m a t e doubt as t o i t s 
l e g a l l i a b i l i t y f o r c l a i m a n t ' s c l a i m e d m e n t a l d i s o r d e r . 
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CONCLUSIONS OF LAW 
C o m p e n s a b i l i t y 

1903 

T h i s c l a i m i s f o r an o c c u p a t i o n a l d i s e a s e . C l a i m a n t ' s l a s t exposure 
t o p o t e n t i a l l y c a u s a l employment c o n d i t i o n s o c c u r r e d a f t e r January 1, 1988. Her 
c l a i m e d c o n d i t i o n worsened i n August 1988 and t h e r e a f t e r r e q u i r e d m e d i c a l s e r 
v i c e s and r e s u l t e d i n d i s a b i l i t y . We t h e r e f o r e a p p l y ORS 656.802 as amended 
e f f e c t i v e January 1, 1988 (See Oregon Laws 1987, Chapter 713, S e c t i o n 4) and 
b e f o r e i t s amendment on J u l y 1, 1990 (See Oregon Laws 1990, [ S p e c i a l S e s s i o n ] 
C hapter 2, [SB 1197 A - Engros s e d ] , s e c t i o n 4 3 ) . E l l e n L. C r a w f o r d , 41 Van 
N a t t a 1362 ( 1 9 8 9 ) . 

The a p p l i c a b l e v e r s i o n o f ORS 656.802 p r o v i d e s i n p e r t i n e n t p a r t : 

" ( 1 ) As used i n t h i s c h a p t e r , ' o c c u p a t i o n a l d i s e a s e ' 
means: 

>• * * * 

" ( b ) Any me n t a l d i s o r d e r a r i s i n g o u t o f and i n t h e c o u r s e 
o f employment and which r e q u i r e s m e d i c a l s e r v i c e s o r 
r e s u l t s i n p h y s i c a l o r mental d i s a b i l i t y o r d e a t h . 

" * * * 

" ( 2 ) N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , 
a m e n t a l d i s o r d e r i s n o t compensable under t h i s c h a p t e r : 

" ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l 
d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e sense. 

" ( b ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l 
d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s g e n e r a l l y 
i n h e r e n t i n ev e r y w o r k i n g s i t u a t i o n o r r e a s o n a b l e d i s c i 
p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s 
by t h e employer, o r c e s s a t i o n o f employment. 

" ( c ) Unless t h e r e i s a d i a g n o s i s o f a me n t a l o r e m o t i o n a l 
d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r 
p s y c h o l o g i c a l community. 

" ( d ) Unless t h e r e i s c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t t h e mental d i s o r d e r arose o u t o f and i n t h e 
cou r s e o f employment." 

One s i g n i f i c a n t change made t o ORS 656.802, e f f e c t i v e J a n u a r y 1, 1988, 
was t o d e l e t e t h e r e q u i r e m e n t t h a t a mental d i s o r d e r a r i s e f r o m employment c o n d i 
t i o n s ". . . t o w h i c h an employe i s n o t o r d i n a r i l y s u b j e c t e d o r exposed o t h e r t h a n 
d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment t h e r e i n . " Thus, a f t e r J a nuary 1, 
1988, a c l a i m a n t was no l o n g e r r e q u i r e d t o prove t h a t work was t h e m a j o r c o n t r i 
b u t i n g cause o f an o c c u p a t i o n a l d i s e a s e . See D e t h l e f s v. H y s t e r Co., 295 Or 298 
( 1 9 8 3 ) . I t was s u f f i c i e n t t o e s t a b l i s h t h a t employment m a t e r i a l l y c o n t r i b u t e d t o 
t h e c l a i m e d m e n t a l d i s o r d e r . Donna E. Aschbacher, 41 Van N a t t a 1242 (1989) and 
E l l e n L. C r a w f o r d , supra. 

Three e x p e r t s have examined c l a i m a n t f o r her m e n t a l c o n d i t i o n and 
o f f e r e d o p i n i o n s as t o i t s n a t u r e and cause. Dr. Sonneland, c l a i m a n t ' s f a m i l y 
p h y s i c i a n , i n i t i a l l y r e p o r t e d t h a t c l a i m a n t s u f f e r e d a w o r k - r e l a t e d m e n t a l 
d i s o r d e r w h i c h p r e v e n t e d her from w o r k i n g and whic h r e q u i r e d m e d i c a l t r e a t m e n t . 
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L a t e r , Dr. Sonneland c o n c u r r e d w i t h a r e p o r t o f Dr. Turco w h i c h i n d i c a t e d t h a t 
c l a i m a n t s u f f e r e d no p s y c h i a t r i c problems s u f f i c i e n t t o w a r r a n t a p s y c h i a t r i c 
d i a g n o s i s and t h a t t h e a n x i e t y and d e p r e s s i o n she d i d e x p e r i e n c e were p e r s o n a l 
i n n a t u r e . Dr. Sonneland d i d n o t e x p l a i n e i t h e r o f her c o n t r a d i c t o r y o p i n i o n s . 
Because o f t h e c o n t r a d i c t i o n s and l a c k o f e x p l a n a t i o n , we f i n d Dr. Sonneland's 
o p i n i o n s o f l i t t l e o r no p e r s u a s i v e v a l u e i n d e t e r m i n i n g t h e e s s e n t i a l f a c t s i n 
t h i s case. 

Dr. Turco examined c l a i m a n t f o r t h e employer on one o c c a s i o n . He d i d 
n o t o f f e r a p s y c h i a t r i c d i a g n o s i s f o r c l a i m a n t ' s a n x i e t y r e a c t i o n and/or a d j u s t 
ment d i s o r d e r because he d i d n o t want t o " l a b e l " such a young l a d y w i t h a psy
c h i a t r i c d i a g n o s i s t h a t would f o l l o w h e r . He d i d n o t d i s a g r e e , however, w i t h 
t h e d i a g n o s i s o f a n x i e t y r e a c t i o n made by Dr. Sonneland o r a d j u s t m e n t d i s o r d e r 
made by Dr. H i c k s . ( T r . 4 8 6 ) . 

Dr. Turco a l s o agreed t h a t c l a i m a n t was i n need o f m e d i c a l t r e a t m e n t 
f o r h e r m e n t a l c o n d i t i o n . ( T r . 5 33). 

Dr. T u r c o o f f e r e d h i s o p i n i o n t h a t c l a i m a n t ' s m e n t a l d i s o r d e r was due 
i n m a j o r p a r t t o p e r s o n a l problems ( T r . 4 8 9 ) , b u t conceded t h a t h er p e r s o n a l and 
p r o f e s s i o n a l problems were i n t e r w o v e n . ( T r . 4 8 6 ) . He reached t h o s e c o n c l u s i o n s 
based i n s u b s t a n t i a l p a r t upon a few p e r s o n n e l r e c o r d s s u p p l i e d by t h e employer 
and upon Dr. H i c k s ' c h a r t n o t e s . He a d m i t t e d l y m i s i n t e r p r e t e d t h o s e r e c o r d s as 
t o a number o f p a r t i c u l a r s . (See e.g. Tr. 523, 524, 542, 545 & 5 4 6 ) . Most s i g 
n i f i c a n t as r e g a r d s Dr. Turco i s t h a t he was n o t asked, and d i d n o t o f f e r , h i s 
o p i n i o n as t o whether employment c o n d i t i o n s " m a t e r i a l l y c o n t r i b u t e d " t o 
c l a i m a n t ' s worsened, d i s a b l i n g m e n t a l d i s o r d e r . He d i d , t h o u g h , p o i n t t o e v i 
dence t h a t c l a i m a n t k e p t t r y i n g t o do her s t r e s s f u l j o b , d e s p i t e h a v i n g d i f f i 
c u l t y , and e v e n t u a l l y succumbed t o t h e p r e s s u r e and had a r e a c t i o n t o i t . ( T r . 
505 & 5 3 3 ) . Dr. Turco's t e s t i m o n y suggests a m a t e r i a l c o n t r i b u t i o n by t h e work 
t o c l a i m a n t ' s m e n t a l d i s o r d e r . However, t h e r e i s no e x p r e s s , s p e c i f i c o p i n i o n 
f r o m Dr. Tu r c o i n t h e r e c o r d as t o whether employment c o n d i t i o n s m a t e r i a l l y con
t r i b u t e d t o c l a i m a n t ' s m e n t a l d i s o r d e r . 

Dr. H i c k s a l s o o f f e r e d an o p i n i o n as t o t h e e x i s t e n c e and cause o f 
c l a i m a n t ' s d i s a b l i n g m e n t a l d i s o r d e r . He f e l t c l a i m a n t ' s work was a v e r y sub
s t a n t i a l cause o f t h a t d i s o r d e r . ( T r . 168 & 171). Dr. H i c k s t r e a t e d c l a i m a n t 
o v e r an e x t e n d e d p e r i o d w h i c h spanned e a r l i e r p e r s o n a l problems and more r e c e n t 
employment s t r e s s . He had a t h o r o u g h h i s t o r y and was w e l l a c q u a i n t e d w i t h t h e 
s t r e s s o r s c l a i m a n t e x p e r i e n c e d a t work. For t h o s e reasons, we f i n d h i s o p i n i o n 
p e r s u a s i v e as t o t h e c o n t r i b u t i o n o f c l a i m a n t ' s work t o a m e n t a l d i s o r d e r . 
A d d i t i o n a l l y , because h i s o p i n i o n i s c o n s i s t e n t w i t h o t h e r e v i d e n c e i n t h e 
r e c o r d and because t h e r e i s no evidence t h a t c l a i m a n t ' s work d i d n o t m a t e r i a l l y 
c o n t r i b u t e t o h e r m e n t a l d i s o r d e r , we conclude t h a t t h e r e c o r d as a whole con
s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t e x p e r i e n c e d a m e n t a l d i s 
o r d e r w h i c h a r o s e i n m a t e r i a l p a r t o u t o f and i n t h e course o f her work w i t h t h e 
employer. Former ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . 

I t i s n o t d i s p u t e d t h a t c l a i m a n t ' s m e n t a l d i s o r d e r r e q u i r e d m e d i c a l 
t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . The m e d i c a l and l a y e v i d e n c e i s u n r e b u t -
t e d i n t h a t r e g a r d . N e i t h e r i s i t d i s p u t e d t h a t c l a i m a n t ' s j o b i n v o l v e d r e a l 
and s u b s t a n t i a l s t r e s s o r s . A g a i n , t h e evidence i s c o n s i s t e n t i n s u p p o r t o f such 
a f i n d i n g . Dr. H i c k s diagnosed c l a i m a n t ' s d i s a b l i n g c o n d i t i o n as an a d j u s t m e n t 
d i s o r d e r , a m e n t a l d i s o r d e r g e n e r a l l y r e c o g n i z e d i n t h e p s y c h o l o g i c a l community. 
( T r . 1 5 8 ) . Dr. Turco d i d n o t d i s a g r e e . I t i s a l s o c l e a r f r o m t h e r e c o r d t h a t 
c l a i m a n t ' s m e n t a l d i s o r d e r d i d n o t r e s u l t from d i s c i p l i n e , c o r r e c t i v e o r p e r f o r 
mance e v a l u a t i o n a c t i o n o r fr o m c e s s a t i o n o f employment. 
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The p r i m a r y d i s p u t e i n t h i s m a t t e r , and t h e b a s i s f o r t h e Referee's 
o r d e r u p h o l d i n g t h e employer's d e n i a l , i s t h e i n t e r p r e t a t i o n o f t h e p h r a s e 
" g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . " I f t h e employment c o n d i t i o n s 
w h i c h produced c l a i m a n t ' s worsened mental d i s o r d e r were " g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n , " her mental d i s o r d e r i s n o t compensable. Former ORS 
6 5 6 . 8 0 2 ( 2 ) ( b ) . 

The employer argues t h a t " g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a 
t i o n " means p r e s e n t i n t h e c l a i m a n t ' s p a r t i c u l a r j o b o r o c c u p a t i o n . C l a i m a n t 
argues t h a t t h e d i s p u t e d phrase means u s u a l l y p r e s e n t i n a l l j o b s o r occupa
t i o n s . We agree w i t h c l a i m a n t . 

The c l e a r and unambiguous language o f t h e s t a t u t e s u p p o r t s c l a i m a n t ' s 
p o s i t i o n . The s t a t u t e does n o t , as t h e employer argues, h o l d m e n t a l d i s o r d e r s 
n o t t o be compensable because t h e y r e s u l t from c o n d i t i o n s u s u a l l y p r e s e n t i n t h e 
employment e n v i r o n m e n t p e c u l i a r t o t h e c l a i m a n t . Such a r e a d i n g o f t h e s t a t u t e 
w o u l d r e q u i r e us t o i g n o r e t h e u s u a l meaning o f t h e word " e v e r y " , as "each one" 
o r " a l l " and t o a s s i g n i t t h e n e a r l y o p p o s i t e meaning o f " s p e c i f i c t o a p a r t i c u 
l a r i n d i v i d u a l o r o c c u p a t i o n . " Such a r e a d i n g would a l s o r e s u l t i n d i f f e r e n t 
and d i s c r i m i n a t o r y t e s t s o f c o m p e n s a b i l i t y f o r m e n t a l d i s o r d e r s s u f f e r e d by 
c l a i m a n t s i n v a r i o u s o c c u p a t i o n s . 

Our c o n c l u s i o n as t o t h e meaning o f t h e phrase " g e n e r a l l y i n h e r e n t " i n 
e v e r y w o r k i n g s i t u a t i o n " i s f o r t i f i e d by a r e v i e w o f l e g i s l a t i v e h i s t o r y . 

The d i s p u t e d language i n former ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) was adopted by t h e 
1987 l e g i s l a t u r e . Oregon Laws 1987, Chapter 713 s e c t i o n 4. 

I n HB 2271 A-Engrossed t h e House Labor Committee adop t e d t h e language: 

" ( 2 ) N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , 
a m e n t a l d i s o r d e r i s n o t compensable under t h i s c h a p t e r : 

" * * * 

" ( b ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l 
d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n . " 

A f t e r passage by t h e House, t h e Senate Labor Committee added t h e word 
" g e n e r a l l y " t o t h e phrase " i n h e r e n t i n every w o r k i n g s i t u a t i o n " because o f con
c e r n s t h a t t h e phrase was t o o " a b s o l u t e " and would n o t a l l o w a c o u r t o r h e a r i n g 
o f f i c e r leeway i n d e t e r m i n i n g whether something was commonly f o u n d o r n o t com
monly f o u n d i n e v e r y work s i t u a t i o n . (Senate Committee on Labor, T r a n s c r i p t o f 
P r o c e e d i n g s , A p r i l 23, 1987, Pgs. 78-79). 

On A p r i l 23, 1987, R e p r e s e n t a t i v e S h i p r a c k , C h a i r o f t h e House Commit
t e e on Labor, t e s t i f i e d b e f o r e t h e Senate Committee on Labor r e g a r d i n g t h e i n 
t e n t o f t h e House i n i t s use o f t h e language i n f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 
(Senate Committee on Labor, T r a n s c r i p t o f Proceedings, A p r i l 23, 1987, pgs. 2-
8 ) . He e x p l a i n e d t h a t t h e amendment t o former ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) ; 

" . . . says t h e y ' v e g o t t o be c o n d i t i o n s o t h e r t h a n t h o s e 
c o n d i t i o n s i n h e r e n t i n any — pardon me — i n e v e r y work
i n g s i t u a t i o n . So t h a t means t h e y would have t o be some
t h i n g everyone would — everyone would agree a r e i n h e r e n t 
t o what you see everyday i n t h e w o r k p l a c e . " 
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He was t h e n s p e c i f i c a l l y asked whether c o n d i t i o n s i n h e r e n t i n e v e r y w o r k i n g 
s i t u a t i o n was a t e s t w h i c h i n v o l v e d a p p l y i n g t h e same s e t o f s t a n d a r d s t o an 
o f f i c e w o r k e r as t o a f i r e f i g h t e r . The response was: 

"REP. SHIPRACK: The i n t e n t t h e r e , Senator, i s t h a t i n t h e 
w o r k p l a c e y o u ' r e e x p e c t e d t o show up on t i m e , y o u ' r e ex
p e c t e d t o c o o p e r a t e , perhaps, w i t h y o u r f e l l o w employees, 
y o u ' r e e x p e c t e d t o have c e r t a i n t h i n g s u n r e l a t e d t o t h e 
s p e c i f i c o c c u p a t i o n s i n v o l v e d . T h i s may a l s o address i t 
s e l f t o t h e f a c t t h a t perhaps i n e v e r y — i n e v e r y e x p e r i 
ence you w i l l have c e r t a i n t i m e s o f l a y o f f . I t does n o t -
- t h e i n t e n t o f t h i s i s n o t t o say t h a t a f i r e f i g h t e r has 
a more s t r e s s f u l j o b t h a n someone d i g g i n g d i t c h e s , p e r 
haps, a l t h o u g h o c c a s i o n a l l y maybe i t w o u l d n ' t be t h a t way, 
b u t we d o n ' t want t o g e t i n t o t h a t . And t h a t ' s n o t t h e 
i n t e n t o f t h e House t o say t h a t t h i s p r o f e s s i o n i s some
t h i n g and t h i s i s n ' t . But you have c e r t a i n d u t i e s i n t h e 
w o r k p l a c e t h a t a r e i n h e r e n t t o every j o b , and t h a t ' s what 
we've t r i e d t o say t h e r e . " (emphasis added). (Senate 
Committee on Labor, T r a n s c r i p t o f Proceedings, A p r i l 23, 
1987, pgs. 5 & 6.) 

I t i s c l e a r f r o m t h e examples c i t e d by R e p r e s e n t a t i v e S h i p r a c k and 
f r o m h i s i n i t i a l s t a t e m e n t t h a t t h e phrase i n q u e s t i o n was d i r e c t e d t o c e r t a i n 
c o n d i t i o n s w h i c h were presumed p r e s e n t i n a l l j o b s and t h a t t h e s e were "-. . . 
t h i n g s u n r e l a t e d t o t h e s p e c i f i c o c c u p a t i o n s i n v o l v e d . " R e p r e s e n t a t i v e S h i p r a c k 
c l e a r l y s t a t e s t h a t i t was n o t t h e i n t e n t o f t h e House t o c r e a t e a d i s t i n c t t e s t 
f o r each p r o f e s s i o n b u t , i n s t e a d , t o say t h a t " . . . you have c e r t a i n d u t i e s i n 
t h e w o r k p l a c e t h a t a r e i n h e r e n t i n e v e r y j o b , . . ." and t h a t m e n t a l d i s o r d e r s 
a r i s i n g f r o m such common c o n d i t i o n s a re n o t t o be compensable. 

•The t e s t i m o n y i n t h e r e c o r d , i n c l u d i n g t h a t o f Drs. H i c k s and Tu r c o , 
i n d i c a t e s , and we f i n d , t h a t t h e s t r e s s f u l c o n d i t i o n s t o w h i c h c l a i m a n t was 
exposed as an ECO a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . 

C l a i m a n t has e s t a b l i s h e d t h a t t h e ment a l d i s o r d e r w h i c h caused her t o 
l e a v e work on August 6, 1988 and which r e q u i r e d m e d i c a l t r e a t m e n t i s compensable 
as an o c c u p a t i o n a l d i s e a s e . 

P e n a l t y and A t t o r n e y Fee 

Based upon t h e f a c t u a l i n f o r m a t i o n a v a i l a b l e a t t h e t i m e and t h e un
c e r t a i n t y as t o t h e meaning o f former ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) , we f i n d t h a t t h e em
p l o y e r had a l e g i t i m a t e doubt as t o i t s l e g a l l i a b i l i t y f o r c l a i m a n t ' s m e n t a l 
d i s o r d e r . We, t h e r e f o r e , c o n c l u d e t h a t t h e employer d i d n o t u n r e a s o n a b l y r e f u s e 
t o pay, o r d e l a y payment o f , compensation by issuance o f i t s August 18, 1988 
d e n i a l . See ORS 656 . 2 6 2 ( 1 0 ) ; Norgard v. Rawlings, 30 Or App 999 ( 1 9 7 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 20, 1988 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r which u p h e l d t h e employer's August 
18, 1988 d e n i a l i s r e v e r s e d . The d e n i a l i s s e t a s i d e and t h e m e n t a l d i s o r d e r 
c l a i m i s remanded t o t h e employer f o r acceptance and p r o c e s s i n g a c c o r d i n g t o 
law. The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g 
and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $7,500. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT L. REED, Claimant (WCB Case No. 86-03723) 

JOHNIE F. HAYDEN, Claimant (WCB Case No. 86-04618) 
ROBERT L. FOX, Claimant (WCB Case No. 86-04619) 
WILLIAM WARNER, Claimant (WCB Case No. 86-04621) 
JOHN GLEGOR, Claimant (WCB Case No. 86-04622) 

MAYNARD ANDERSON, Claimant (WCB Case No. 84-02795) 
OLIVE H. MORRIS, Claimant (WCB Case No. 83-11186) 
DONALD L. SPICER, Claimant (WCB Case No. 83-10945) 

ORDER ON REVIEW 
P o z z i , W i l s o n , e t a l . , C l a i m a n t s A t t o r n e y s 
M i t c h e l l , Lang & Smith, Defense A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

David O. Home, Defense A t t o r n e y 
Foss, W h i t t y , e t a l . , Defense A t t o r n e y s 

Jim G. R u s s e l l , A s s i s t a n t A t t o r n e y General 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The SAIF C o r p o r a t i o n , Eldorado I n s u r a n c e Company, Wausau I n s u r a n c e Com
pany, Weyerhaeuser Company, a s e l f - i n s u r e d employer, and t h e Workers' Compensa
t i o n D i v i s i o n ( f o r m e r l y Workers' Compensation Department) have r e q u e s t e d r e v i e w 
o f R e f e r e e S t . M a r t i n ' s o r d e r t h a t s e t a s i d e t h e Department's a u t h o r i z a t i o n 
a l l o w i n g o f f s e t o f f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s a g a i n s t permanent 
t o t a l d i s a b i l i t y b e n e f i t s f o r each o f t h e above-named c l a i m a n t s , a f t e r each 
c l a i m a n t reached 62 y e a r s o f age. Weyerhaeuser, t h e s e l f - i n s u r e d employer o f 
c l a i m a n t J o h n i e F. Hayden, has su b s e q u e n t l y moved f o r i t s d i s m i s s a l from t h e r e 
v i e w p r o c e e d i n g s . We g r a n t Weyerhaeuser's r e q u e s t . On t h e m e r i t s o f t h e aut h o 
r i z a t i o n i s s u e , we r e v e r s e . 

FINDINGS OF FACT 

The p e r t i n e n t f a c t s as t o each c l a i m a n t a r e as f o l l o w s : 

R o b e r t L. Reed WCB #86-03723 

C l a i m a n t Reed's d a t e o f b i r t h i s September 5, 1920. He was compensably 
i n j u r e d on June 6, 1967 w h i l e employed by Eldorado's i n s u r e d . He was awarded 
permanent t o t a l d i s a b i l i t y b e n e f i t s e f f e c t i v e August 7, 1980. The Department 
s u b s e q u e n t l y a u t h o r i z e d Eldorado t o o f f s e t f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y 
b e n e f i t s r e c e i v e d by c l a i m a n t a g a i n s t permanent t o t a l d i s a b i l i t y b e n e f i t s o t h e r 
w i s e owing t o him, e f f e c t i v e J u l y 1981. T h i s a u t h o r i z a t i o n was w i t h d r a w n i n 
September 1982, when c l a i m a n t t u r n e d 62 years o f age. The a u t h o r i z a t i o n was r e 
i n s t a t e d i n September 1983. The a u t h o r i z a t i o n was t h e n a g a i n w i t h d r a w n i n 
September 1985, when c l a i m a n t t u r n e d 65 ye a r s o f age. 

Robe r t L. Fox WCB #86-04619 

C l a i m a n t Fox was born i n January 1921. He was compensably i n j u r e d on 
November 4, 1973, w h i l e employed by SAIF's i n s u r e d . He was awarded permanent 
t o t a l d i s a b i l i t y b e n e f i t s i n March 1977. The Department s u b s e q u e n t l y a u t h o r i z e d 
an o f f s e t o f f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s r e c e i v e d by c l a i m a n t 
a g a i n s t permanent t o t a l d i s a b i l i t y b e n e f i t s o t h e r w i s e owing t o him, e f f e c t i v e 
J u l y 1978. T h i s a u t h o r i z a t i o n was wi t h d r a w n i n January 1983, when c l a i m a n t 
t u r n e d 62 y e a r s o f age. The o f f s e t was r e i n s t a t e d i n September 1983. The 
a u t h o r i z a t i o n was a g a i n w i t h d r a w n when c l a i m a n t t u r n e d 65 y e a r s o f age. 
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W i l l i a m Warner WCB #86-04621 
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C l a i m a n t Warner was b o r n i n 1919. He was compensably i n j u r e d on November 
6, 1970, w h i l e employed by SAIF's i n s u r e d . He was awarded permanent t o t a l d i s 
a b i l i t y b e n e f i t s i n October 1973. The Department s u b s e q u e n t l y a u t h o r i z e d an 
o f f s e t o f f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s r e c e i v e d by c l a i m a n t 
a g a i n s t permanent t o t a l d i s a b i l i t y b e n e f i t s o t h e r w i s e owing t o him, e f f e c t i v e 
J u l y 1978. T h i s a u t h o r i z a t i o n was w i t h d r a w n when c l a i m a n t t u r n e d 62 y e a r s o f 
age. The o f f s e t was r e i n s t a t e d i n September 1983. The a u t h o r i z a t i o n was a g a i n 
w i t h d r a w n when c l a i m a n t t u r n e d 65 y e a r s o f age. 

John G l e q o r WCB #86-04622 

C l a i m a n t G l e g o r was b o r n on J u l y 4, 1919. He was compensably i n j u r e d on 
F e b r u a r y 28, 1976, w h i l e employed by SAIF's i n s u r e d . He was awarded permanent 
t o t a l d i s a b i l i t y b e n e f i t s i n June 1976. The Department s u b s e q u e n t l y a u t h o r i z e d 
an o f f s e t o f f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s r e c e i v e d by c l a i m a n t 
a g a i n s t permanent t o t a l d i s a b i l i t y b e n e f i t s o t h e r w i s e owing t o him, e f f e c t i v e 
J u l y 1978. T h i s a u t h o r i z a t i o n was w i t h d r a w n i n J u l y 1981, when c l a i m a n t t u r n e d 
62 y e a r s o f age. The o f f s e t was r e i n s t a t e d i n September 1983. The a u t h o r i z a 
t i o n was a g a i n w i t h d r a w n when c l a i m a n t t u r n e d 65 y e a r s o f age. 

Mavnard Anderson WCB #84-02 795 

C l a i m a n t Anderson was b o r n on January 20, 1920. He was compensably i n 
j u r e d on October 6, 1979, w h i l e employed by SAIF's i n s u r e d . He was d e c l a r e d 
e l i g i b l e f o r f e d e r a l s o c i a l s e c u r i t y b e n e f i t s i n A p r i l 1980. He was awarded 
permanent t o t a l d i s a b i l i t y b e n e f i t s , e f f e c t i v e March 1982. The Department au
t h o r i z e d a b e n e f i t o f f s e t e f f e c t i v e January 1984. T h i s a u t h o r i z a t i o n was w i t h 
drawn i n Ja n u a r y 1985, when c l a i m a n t t u r n e d 65 y e a r s o f age. 

O l i v e H. M o r r i s WCB #83-11186 

C l a i m a n t M o r r i s was b o r n on January 10, 1921. She was compensably i n 
j u r e d on March 4, 1973, w h i l e employed by Wausau's i n s u r e d . She was d e c l a r e d 
e l i g i b l e f o r f e d e r a l s o c i a l s e c u r i t y b e n e f i t s i n March 1977. She was awarded 
permanent t o t a l d i s a b i l i t y b e n e f i t s e f f e c t i v e October 3, 1979. The Department 
s u b s e q u e n t l y a u t h o r i z e d an o f f s e t o f f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s 
r e c e i v e d by c l a i m a n t a g a i n s t permanent t o t a l d i s a b i l i t y b e n e f i t s o t h e r w i s e owing 
t o him, e f f e c t i v e January 1982. T h i s a u t h o r i z a t i o n was w i t h d r a w n i n Ja n u a r y 
1983, when c l a i m a n t t u r n e d 62 y e a r s o f age. The a u t h o r i z a t i o n was r e i n s t a t e d i n 
September 1983. The a u t h o r i z a t i o n was a g a i n w i t h d r a w n when c l a i m a n t t u r n e d 65 
y e a r s o f age. 

Donald L. S p i c e r WCB #83-10945 

C l a i m a n t S p i c e r was b o r n on January 12, 1920. He was compensably i n j u r e d 
on J u l y 17, 1974, w h i l e employed by SAIF's i n s u r e d . He was d e c l a r e d e l i g i b l e 
f o r f e d e r a l s o c i a l s e c u r i t y b e n e f i t s i n January 1975. He was awarded permanent 
t o t a l d i s a b i l i t y b e n e f i t s , e f f e c t i v e December 1975. The Department s u b s e q u e n t l y 
a u t h o r i z e d an o f f s e t o f f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s r e c e i v e d by 
c l a i m a n t a g a i n s t permanent t o t a l d i s a b i l i t y b e n e f i t s o t h e r w i s e owing t o him, 
e f f e c t i v e J u l y 1978. T h i s a u t h o r i z a t i o n was w i t h d r a w n i n January 1982, when 
c l a i m a n t t u r n e d 62 y e a r s o f age. The a u t h o r i z a t i o n was r e i n s t a t e d i n September 
1983. The a u t h o r i z a t i o n was a g a i n w i t h d r a w n when c l a i m a n t t u r n e d 65 y e a r s o f 
age. 



R o b e r t L. Reed, e t a l . 42 Van N a t t a 1907 (1990) 

FINDINGS OF ULTIMATE FACT 

1909 

Each c l a i m a n t r e c e i v e d an award o f permanent t o t a l d i s a b i l i t y as a r e s u l t 
o f a compensable i n j u r y o r d i s e a s e . Each c l a i m a n t was a l s o r e c e i v i n g f e d e r a l 
s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s . Each c l a i m a n t f i r s t became d i s a b l e d b e f o r e 
F e b r u a r y 1981 and was e n t i t l e d t o f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s 
b e f o r e September 1981. A t v a r i o u s t i m e s , t h e Department a u t h o r i z e d b e n e f i t o f f 
s e t s w i t h r e g a r d t o each c l a i m a n t . These a u t h o r i z a t i o n s were w i t h d r a w n when 
each c l a i m a n t reached t h e age o f 62. However, t h e a u t h o r i z a t i o n s were r e i n 
s t a t e d i n September 1983, a t which t i m e each c l a i m a n t was between t h e age o f 62 
and 65. The a u t h o r i z a t i o n s were a g a i n w i t h d r a w n when each c l a i m a n t reached t h e 
age o f 65. None o f t h e a u t h o r i z a t i o n s were a p p l i e d t o permanent t o t a l d i s a b i l 
i t y b e n e f i t s f o r p r i o r months o r a l l o w e d r e c o v e r y o f any p o r t i o n o f t h e b e n e f i t s 
p a i d f o r p r i o r months. 

CONCLUSIONS OF LAW AND OPINION 

These cases r e q u i r e us t o de t e r m i n e whether t h e i n s u r e r s and s e l f - i n s u r e d 
employer h e r e i n were e n t i t l e d t o o f f s e t s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s 
a g a i n s t permanent t o t a l d i s a b i l i t y b e n e f i t s when c l a i m a n t s were between 62 and 
65 y e a r s o f age. C l a i m a n t s r e q u e s t e d h e a r i n g s under ORS 656.283. They con
t e n d e d t h a t t h e Workers' Compensation Department, now t h e Workers' Compensation 
D i v i s i o n o f t h e Department o f In s u r a n c e and Finance, u n l a w f u l l y a u t h o r i z e d such 
o f f s e t s w i t h r e s p e c t t o i n d i v i d u a l s who were exempt f r o m f e d e r a l o f f s e t s w h i l e 
between t h e ages o f 62 and 65 by t h e terms o f t h e Omnibus Budget R e c o n c i l i a t i o n 
A c t , P.L. 97-35. Consequently, t h e y sought an o r d e r r e q u i r i n g t h e i n s u r e r s and 
s e l f - i n s u r e d employer t o pay t h e d i f f e r e n c e between t h e i r f u l l permanent t o t a l 
d i s a b i l i t y awards and t h e amount a c t u a l l y p a i d under t h e o f f s e t a u t h o r i z a t i o n s 
when t h e y were between t h e ages o f 62 and 65. The Referee g r a n t e d c l a i m a n t s ' 
r e q u e s t , and t h e i n s u r e r s and s e l f - i n s u r e d employer r e q u e s t e d r e v i e w . 

I n 1977, t h e L e g i s l a t i v e Assembly enacted ORS 656.209, a l l o w i n g t h e r e 
d u c t i o n o f permanent t o t a l d i s a b i l i t y b e n e f i t s by t h e w o r k e r ' s r e c e i p t o f 
f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s . As amended by t h e a d d i t i o n o f 
s e c t i o n (4) i n 1979, t h e s t a t u t e reads i n i t s e n t i r e t y : 

" ( 1 ) W i t h t h e a u t h o r i z a t i o n o f t h e d e p a r t m e n t , t h e 
amount o f any permanent t o t a l d i s a b i l i t y b e n e f i t s 
p a y a b l e t o an i n j u r e d worker s h a l l be reduced by 
t h e amount o f any d i s a b i l i t y b e n e f i t s t h e w o r k e r 
r e c e i v e s from f e d e r a l s o c i a l s e c u r i t y . 

" ( a ) I f t h e b e n e f i t amount t o which t h e w orker i s 
e n t i t l e d p u r s u a n t t o ORS 656.001 t o 656.794 ex
ceeds t h e w orker's f e d e r a l d i s a b i l i t y b e n e f i t 
l i m i t a t i o n d e t e r m i n e d p u r s u a n t t o 42 U.S.C. 
4 2 4 ( a ) , t h e r e d u c t i o n i n worker's compensation 
b e n e f i t s a u t h o r i z e d by t h i s s u b s e c t i o n s h a l l n o t 
be a d m i n i s t e r e d i n such manner as t o low e r t h e 
amount t h e worker would have r e c e i v e d p u r s u a n t t o 
ORS 656.001 t o 656.794 had such r e d u c t i o n n o t been 
made. 

" ( b ) I f t h e b e n e f i t amount t o which t h e w o r k e r i s 
e n t i t l e d p u r s u a n t t o ORS 656.001 t o 656.794 i s 
l e s s t h a n t h e w o rker's f e d e r a l d i s a b i l i t y b e n e f i t 
l i m i t a t i o n d e t e r m i n e d p u r s u a n t t o 42 U.S.C. 
4 2 4 ( a ) , t h e r e d u c t i o n i n worker's compensation 
b e n e f i t s a u t h o r i z e d by t h i s s u b s e c t i o n s h a l l n o t 
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be a d m i n i s t e r e d i n such manner as t o lower t h e 
amount o f combined b e n e f i t s t h e worker r e c e i v e s 
below t h e f e d e r a l b e n e f i t l i m i t a t i o n . 

" ( 2 ) No r e d u c t i o n o f permanent t o t a l d i s a b i l i t y 
b e n e f i t s s h a l l be made p u r s u a n t t o t h i s s e c t i o n 
u n l e s s a u t h o r i z e d by t h e department. 

" ( 3 ) No r e d u c t i o n o f b e n e f i t s s h a l l be a u t h o r i z e d 
p u r s u a n t t o t h i s s e c t i o n except upon a c t u a l r e 
c e i p t o f f e d e r a l s o c i a l s e c u r i t y d i s a b i l i t y bene
f i t s by t h e i n j u r e d worker. 

" ( 4 ) The e f f e c t i v e d a t e o f t h e o p e r a t i o n o f any 
o f f s e t p r o v i d e d i n t h i s s e c t i o n s h a l l be t h e d a t e 
e s t a b l i s h e d i n t h e a u t h o r i z a t i o n p r o v i d e d i n 
s u b s e c t i o n (1) o f t h i s s e c t i o n , whether t h e 
a u t h o r i z a t i o n was i s s u e d p r i o r t o o r subsequent t o 
May 8, 1979." 

P u r s u a n t t o t h i s l e g i s l a t i o n , t h e Department p r o m u l g a t e d a d m i n i s t r a t i v e 
r u l e s p r o v i d i n g f o r an o f f s e t b u t t e r m i n a t i n g any o f f s e t a u t h o r i z a t i o n a t age 
62. Former OAR 438-26-015(4). T h i s r u l e was amended i n 1983, r e m o v i n g t h e age 
l i m i t a t i o n . Former OAR 436-57-001 e t seq. 

When t h e s t a t e o f f s e t law was adopted, f e d e r a l law a l r e a d y p r o v i d e d f o r 
a f e d e r a l o f f s e t . See f o r m e r 42 U.S.C. 424a. The f e d e r a l l e g i s l a t i o n p r o v i d e d 
f o r r e d u c t i o n o f s o c i a l s e c u r i t y d i s a b i l i t y payments by c e r t a i n s t a t e and l o c a l 
w o r k e r s ' compensation b e n e f i t s , a c c o r d i n g t o a f o r m u l a . The o f f s e t l e g i s l a t i o n 
sought t o a s s u r e t h a t a b e n e f i c i a r y would not r e c e i v e l e s s t h a n t h e h i g h e s t 
amount he/she would r e c e i v e from any one b e n e f i t b u t a l s o t o cap t h e t o t a l 
b e n e f i t t o w h i c h t h e f e d e r a l program would c o n t r i b u t e . 1 The f e d e r a l l e g i s l a 
t i o n r e c o g n i z e d t h a t some s t a t e s had enacted o f f s e t laws o f t h e i r own and some 
had n o t . I t p r o v i d e d t h a t no f e d e r a l o f f s e t would be t a k e n i f a s t a t e s t a t u t e 
p r o v i d e d f o r r e d u c t i o n o f w o r k e r s ' compensation b e n e f i t s by s o c i a l s e c u r i t y 
b e n e f i t s . Thus, i f t h e r e was no s t a t e o f f s e t law, t h e f e d e r a l o f f s e t law w o u ld 
a p p l y . I f , however, a s t a t e , as Oregon, were t o p r o v i d e f o r a s i m i l a r o f f s e t , 
no f e d e r a l o f f s e t would be t a k e n . ^ U n t i l 1981, t h e f e d e r a l o f f s e t was t o be 
t a k e n o n l y u n t i l a w o r k e r reached 62 y e a r s o f age. 3 

I n August 1981, t h e f e d e r a l o f f s e t law was changed. W i t h r e s p e c t t o 
p ersons whose s o c i a l s e c u r i t y d i s a b i l i t y award was g r a n t e d a f t e r t h e months o f 
enactment and who had become d i s a b l e d a f t e r February 1981, t h e f e d e r a l o f f s e t 
was t o be t a k e n u n t i l age 65, r a t h e r t h a n age 6 2 . 4 At age 65 y e a r s , s o c i a l 
s e c u r i t y d i s a b i l i t y b e n e f i t s t e r m i n a t e ; any f u r t h e r s o c i a l s e c u r i t y b e n e f i t s 
a r e taken- under t h e o l d - a g e o r r e t i r e m e n t p r o v i s i o n s o f t h e A c t . The 1981 
amendments t o t h e f e d e r a l law a l s o l i m i t e d t h e a u t h o r i t y o f t h e s t a t e and l o c a l 
government t o e n a c t o f f s e t l e g i s l a t i o n which would d i s p l a c e t h e f e d e r a l o f f s e t 
p r o v i s i o n . That i s , t h e law p r o v i d e d t h a t t h e f e d e r a l o f f s e t w o u ld be t a k e n 
u n l e s s a s t a t e law o r p l a n had been enacted p r i o r t o F e b r u a r y 18, 1981, p r o 
v i d i n g f o r r e d u c t i o n o f state-mandated b e n e f i t s when a b e n e f i c i a r y was a l s o 
e n t i t l e d t o s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s . ^ 

Each c l a i m a n t h e r e i n has been awarded permanent t o t a l d i s a b i l i t y bene
f i t s p u r s u a n t t o t h e Oregon Workers' Compensation A c t . Each has been e n t i t l e d 
t o s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s s i n c e b e f o r e September 1981. P u r s u a n t 
t o ORS 656.209 and t h e a d m i n i s t r a t i v e r u l e s p r o m u l g a t e d by t h e Department based 
on ORS 656.209, t h e r e s p e c t i v e i n s u r e r s and s e l f - i n s u r e d employers a p p l i e d t o 
t h e Department f o r a u t h o r i z a t i o n t o o f f s e t each c l a i m a n t ' s award o f s o c i a l 
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s e c u r i t y d i s a b i l i t y b e n e f i t s a g a i n s t each award o f permanent t o t a l d i s a b i l i t y . 
I n each case, p r i o r t o t h e passage o f t h e 1981 amendments t o t h e f e d e r a l law, 
t h e Department a u t h o r i z e d o f f s e t p u r s u a n t t o t h e s t a t e s t a t u t e and r u l e s . Each 
a u t h o r i z a t i o n e x p i r e d by i t s terms when c l a i m a n t reached age 62. However, 
a f t e r t h e 1981 amendments t o t h e f e d e r a l o f f s e t law and t h e 1983 amendment t o 
t h e s t a t e o f f s e t r u l e s , t h e Department a u t h o r i z e d o f f s e t o f s o c i a l s e c u r i t y 
d i s a b i l i t y b e n e f i t s p a y a b l e a f t e r c l a i m a n t reached 62 and b e f o r e he reached 65 
y e a r s o f age. 

The Department's a u t h o r i z a t i o n o f o f f s e t s e f f e c t i v e b e f o r e c l a i m a n t s 
r e a c h e d 65 was g r a n t e d , a l t h o u g h t h e 1981 amendment t o t h e S o c i a l S e c u r i t y A c t , 
a l l o w i n g o f f s e t s i n c a l c u l a t i n g s o c i a l s e c u r i t y d i s a b i l i t y payments t o persons 
aged 62 t o 65 d i d n o t a p p l y t o persons who, l i k e c l a i m a n t s , were d i s a b l e d 
b e f o r e F e b r u a r y 1981 and e n t i t l e d t o s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s b e f o r e 
September 1981. 

The q u e s t i o n b e f o r e us, as we u n d e r s t a n d i t , i s whether t h e 1983 a u t h o 
r i z a t i o n s o f s t a t e o f f s e t s f o r c l a i m a n t s between age 62 and 65 v i o l a t e d any o f 
t h e f o l l o w i n g : (1) ORS 656.202, (2) ORS 656.209, and (3) 42 U.S.C. sec. 424a. 

ORS 656.202 

C l a i m a n t s argued a t h e a r i n g , and t h e Referee h e l d , t h a t t h e Department 
a p p l i e d t h e 1983 o f f s e t r e g u l a t i o n r e t r o a c t i v e l y , and t h a t such r e t r o a c t i v e 
a p p l i c a t i o n i s p r e c l u d e d by ORS 656.202(2), which p r o v i d e s : 

" ( 2 ) Except as o t h e r w i s e p r o v i d e d by law, payment 
o f b e n e f i t s f o r i n j u r i e s o r deaths under ORS 
656.656.001 t o 656.794 s h a l l be c o n t i n u e d as 
a u t h o r i z e d , and i n t h e amounts p r o v i d e d f o r , by 
t h e law i n f o r c e a t t h e t i m e t h e i n j u r y g i v i n g 
r i s e t o t h e r i g h t t o compensation o c c u r r e d . " 

The R eferee h e l d t h a t ORS 656.202 p r e c l u d e s a p p l i c a t i o n o f any o f f s e t 
r u l e t o c l a i m a n t s t h a t was n o t i n e f f e c t a t t h e t i m e t h e o f f s e t r u l e f i r s t be
came a p p l i c a b l e t o them. We are p e r p l e x e d by what such a n o t i o n has t o do 
w i t h ORS 656.202. ORS 656.202(2) s i m p l y p r o v i d e s t h a t u n l e s s o t h e r w i s e p r o 
v i d e d by law, t h e law i n e f f e c t a t t h e t i m e o f i n j u r y governs t h e amount o f 
b e n e f i t s t o w h i c h an i n j u r e d worker i s e n t i t l e d . I n t h i s r e g a r d , t h e l e g i s l a 
t u r e e x p r e s s l y p r o v i d e d t h a t ORS 656.209 would a p p l y t o " b e n e f i t s f o r i n j u r i e s 
i n c u r r e d p r i o r t o t h e e f f e c t i v e d a t e o f t h i s 1977 a c t , on J u l y 1, 1978, and 
t h e r e a f t e r . " Or Laws 1977, ch. 430 sec. 8. A c c o r d i n g l y , a p p l i c a t i o n o f ORS 
656.209 t o pre-enactment i n j u r i e s i s e x p r e s s l y p r o v i d e d . Moreover, n o t h i n g i n 
e i t h e r ORS 656.202 o r .209 p r o v i d e s t h a t t h e o f f s e t b e n e f i t f o r m u l a w h i c h t h e 
Department i s r e q u i r e d t o adopt must remain s t a t i c o r t h a t t h e f o r m u l a e x t a n t 
when o f f s e t a u t h o r i z a t i o n i s f i r s t g r a n t e d i n a p a r t i c u l a r case i s f i x e d w i t h 
r e s p e c t t o t h a t c l a i m a n t i n p e r p e t u i t y . Consequently, we r e j e c t t h i s b a s i s o f 
t h e R e f e r e e ' s d e c i s i o n . 

ORS 656.209 

C l a i m a n t s a l s o argue t h a t t h e 1983 o f f s e t a u t h o r i z a t i o n a p p l y i n g t o 
them a f t e r t h e y r e a c h age 62 i s a t odds w i t h ORS 656.209 because i t p r o v i d e s 
f o r a r e t r o a c t i v e o f f s e t and because ORS 656.209 must p a r a l l e l t h e f e d e r a l 
o f f s e t s t a t u t e , w h i c h , o f c o u r s e , d i d n o t a u t h o r i z e a f e d e r a l o f f s e t w h i l e 
t h e y were between 62 and 65 years o f age. 

ORS 656.209(4) does p r o v i d e t h a t no o f f s e t a u t h o r i z a t i o n may p e r m i t a 
r e t r o a c t i v e o f f s e t . No a u t h o r i z a t i o n i s s u e d by t h e Department may a u t h o r i z e 
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o f f s e t f o r b e n e f i t s a l r e a d y r e c e i v e d . See F l e t c h e r v. SAIF, 48 Or App 777 
( 1 9 8 0 ) . However, we do n o t agree t h a t t h e Department a p p l i e d t h e 1983 o f f s e t 
r e g u l a t i o n r e t r o a c t i v e l y . To t h e c o n t r a r y , b o t h ORS 656.209 and t h e r u l e s 
p r o m u l g a t e d by t h e Department o p e r a t e p r o s p e c t i v e l y o n l y . The new r u l e s 
a dopted September 1, 1983 e l i m i n a t e d t h a t p r o v i s i o n o f t h e o l d r u l e s t e r m i n a t 
i n g t h e o f f s e t a t age 62. The r u l e s p r o v i d e d t h a t t h e o f f s e t a u t h o r i z a t i o n 
w o u l d be e f f e c t i v e on t h e d a t e e s t a b l i s h e d by t h e a u t h o r i z a t i o n . Former OAR 
436-57-130(6) (WCD Admin. Order 4-1983). A l t h o u g h o f f s e t a u t h o r i z a t i o n s had 
been s e n t t o some o f t h e c l a i m a n t s p r i o r t o t h e a d o p t i o n o f t h e new r u l e , t h e 
e f f e c t i v e d a t e s o f t h e o f f s e t s were a f t e r t h e d a t e o f t h e a u t h o r i z a t i o n s . 
Moreover, t h e s e p r e r u l e a u t h o r i z a t i o n s were w i t h d r a w n and new a u t h o r i z a t i o n s 
were i s s u e d September 1, 1983, e f f e c t i v e September 1, 1983. There i s no e v i 
dence t h a t o f f s e t s were a c t u a l l y t a k e n w i t h o u t a u t h o r i z a t i o n . C o n s e q u e n t l y , 
we a r e u n a b l e t o f i n d t h a t any r e t r o a c t i v e o f f s e t has been t a k e n . 

C l a i m a n t s a l s o argue t h a t Oregon's o f f s e t scheme i s c o n t r o l l e d by 
f e d e r a l law. They observe t h a t when Oregon announced t h e 1983 r u l e changes 
p r o v i d i n g f o r o f f s e t o f s o c i a l s e c u r i t y d i s a b i l i t y even a f t e r age 62, t h e 
Department i n d i c a t e d t h a t t h e change was a b y p r o d u c t o f t h e 1981 amendments t o 
t h e f e d e r a l o f f s e t law. From t h i s , t h e y reason t h a t Oregon c o u l d n o t a p p l y 
i t s 1983 r u l e change t o persons exempt from t h e f e d e r a l amendments. 
C l a i m a n t s ' r e a s o n i n g i s f l a w e d . 

A l t h o u g h t h e Department may n o t have u n d e r s t o o d t h e r e l a t i o n s h i p be
tween s t a t e and f e d e r a l law, t h e 1983 r u l e c l e a r l y d i d a p p l y t o a l l p e r s o n s , 
i n c l u d i n g t h o s e e n t i t l e d t o unreduced s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s be
tween ages 62 and 65. Moreover, t h e r e i s n o t h i n g i n ORS 656.209 t h a t p r e 
c l u d e d t h e Department f r o m e n a c t i n g such a r u l e . The o n l y l i m i t a t i o n t h a t t h e 
l e g i s l a t u r e has imposed on t h e Department i n i t s development o f r u l e s i s t h a t 
t h e o f f s e t s h o u l d n o t be a d m i n i s t e r e d so as t o reduce t h e combined b e n e f i t s 
e i t h e r below t h e amount p r o v i d e d under t h e w o r k e r s ' compensation law a l o n e o r 
below t h e f e d e r a l b e n e f i t minimum d e t e r m i n e d p u r s u a n t t o 42 USC sec. 424a. 
ORS 6 5 6 . 2 0 9 ( 1 ) . The t e r m " f e d e r a l b e n e f i t l i m i t a t i o n " i s u n d e f i n e d . However, 
t h e f e d e r a l s t a t u t e p r o v i d e s f o r an o f f s e t i f t h e t o t a l o f w o r k e r s ' compensa
t i o n and s o c i a l s e c u r i t y b e n e f i t s exceeds 80 p e r c e n t o f t h e w o r k e r s ' average 
c o v e r e d e a r n i n g s . T h i s "'80 p e r c e n t o f average covered e a r n i n g s ' l i m i t a t i o n " 
i s r e p e a t e d l y r e f e r r e d t o i n t h e committee r e p o r t t h a t accompanied t h e 1965 
enactment o f t h e o f f s e t l e g i s l a t i o n . See S. Rep. No. 404, 89 Cong., 1 s t 
Sess., r e p r i n t e d i n 1965 U.S. Code Cong. & Admin. News 1943, 2040-2041. We 
a r e persuaded t h a t t h e Oregon s t a t u t e i n c o r p o r a t e s t h i s b e n e f i t l i m i t a t i o n 
o n l y . I t c annot be r e a d t o say t h a t an Oregon w o r k e r s ' compensation c l a i m a n t 
i s e n t i t l e d t o t h e same t o t a l b e n e f i t under t h e Oregon o f f s e t law t h a t he 
w ould r e c e i v e i f Oregon had no o f f s e t law. We, t h e r e f o r e , r e j e c t c l a i m a n t s ' 
c o n t e n t i o n t h a t s t a t e law p r e c l u d e s a u t h o r i z a t i o n o f a s t a t e o f f s e t s i m p l y be
cause, i n t h e absence o f t h e s t a t e o f f s e t , t h e r e would be no f e d e r a l o f f s e t . 

42 U.S.C. sec. 424a 

W h i l e c l a i m a n t s do n o t c l e a r l y argue t h a t t h e f e d e r a l s t a t u t e p r e 
c l u d e s t h e s t a t e s f r o m t a k i n g o f f s e t s when, as h e r e , t h e f e d e r a l government 
would n o t , we address t h e i s s u e b r i e f l y . 

W i t h o u t s p e c i f i c a l l y s a y i n g so, c l a i m a n t s seem t o argue t h a t when 
Congress e n a c t e d a f e d e r a l o f f s e t program, i t i n t e n d e d t o r e s t r i c t t h e c i r c u m 
s t a n c e s i n w h i c h a s t a t e o f f s e t program may o p e r a t e . However, a p p l i c a t i o n o f 
f e d e r a l p r e e m p t i o n r e q u i r e s an e x p r e s s i o n o f c o n g r e s s i o n a l i n t e n t t o e x c l u 
s i v e l y occupy t h e f i e l d . Here, we f i n d j u s t t h e o p p o s i t e . Congress has 
e n a c t e d i t s own o f f s e t law w h i l e r e c o g n i z i n g , and p r o v i d i n g f o r , d i v e r s e 
s t a t e o f f s e t l a w s . 
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P r i o r t o 1981, t h e f e d e r a l law s i m p l y s t a t e d t h a t t h e f e d e r a l o f f s e t 
w i l l n o t be t a k e n i f t h e s t a t e p r o v i d e s f o r r e d u c t i o n o f i t s w o r k e r s ' compen
s a t i o n b e n e f i t s when a worker i s e n t i t l e d t o b o t h t y p e s o f b e n e f i t . The 1981 
amendments t o t h e S o c i a l S e c u r i t y Act changed t h i s p r o v i s i o n so t h a t t h e 
f e d e r a l o f f s e t would n o t be t a k e n o n l y i f t h e s t a t e law o r p l a n had p r o v i d e d 
f o r a b e n e f i t r e d u c t i o n p r i o r t o February 18, 1981. The amendments, j u s t as 
t h e o r i g i n a l p r o v i s i o n , i n no way l i m i t e d t h e k i n d o f o f f s e t s t a t u t e t h a t 
s t a t e s m i g h t choose t o adopt. While t h e f e d e r a l o f f s e t would n o t o p e r a t e t o 
r e d u c e t h e b e n e f i t s o f persons who had been d r a w i n g b o t h s o c i a l s e c u r i t y d i s 
a b i l i t y and w o r k e r s ' compensation b e n e f i t s w h i l e between t h e ages o f 62 and 65 
when t h e amendment t o o k e f f e c t , n o t h i n g i n t h e language o f t h e a c t p r e c l u d e d 
t h e s t a t e f r o m r e d u c i n g b e n e f i t s t o such persons. 

The f e d e r a l government might r e a s o n a b l y have adopted a p o l i c y t h a t 
l i m i t e d t h e c i r c u m s t a n c e s under which s t a t e s m i g h t reduce w o r k e r s ' compensa
t i o n b e n e f i t s p a y a b l e t o persons a l s o r e c e i v i n g s o c i a l s e c u r i t y d i s a b i l i t y 
b e n e f i t s . Such a l i m i t a t i o n would t e n d t o e q u a l i z e b e n e f i t s n a t i o n w i d e . How
e v e r , we f i n d no i n d i c a t i o n i n t h e l e g i s l a t i v e h i s t o r y o f such an i n t e n t i o n . 
On t h e c o n t r a r y , t h e e x c l u s i v e concern o f Congress appears t o have been t o 
l i m i t t h e t o t a l c o s t o f d i s a b i l i t y b e n e f i t s , n o t t o r e g u l a t e s t a t e d i s a b i l i t y 
c o m pensation programs. T h e r e f o r e , we f i n d t h e a u t h o r i z a t i o n s i s s u e d by t h e 
Department t o be p e r m i s s i b l e under f e d e r a l law. 

A c c o r d i n g l y , t h e Department a u t h o r i z a t i o n s p e r m i t t i n g o f f s e t s o f f e d 
e r a l d i s a b i l i t y b e n e f i t s a g a i n s t permanent t o t a l d i s a b i l i t y awards f o r each 
c l a i m a n t a f t e r t h e age o f 62 are r e i n s t a t e d and a f f i r m e d . 

ORDER 

The Referee's o r d e r d a t e d June 30, 1987 i s r e v e r s e d . Weyerhaeuser 
Company's r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r i n WCB Case No. 86-04618 
i s d i s m i s s e d . Each a u t h o r i z a t i o n d e a l i n g w i t h t h e r e m a i n i n g c l a i m a n t s i s r e 
i n s t a t e d and a f f i r m e d . 

1. "Sec. 224. (a) I f f o r any month p r i o r t o t h e month i n w h i c h an 
i n d i v i d u a l a t t a i n s t h e age o f 6 2 — 

" ( 1 ) such i n d i v i d u a l i s e n t i t l e d t o b e n e f i t s under s e c t i o n 223, 
and 
" ( 2 ) such i n d i v i d u a l i s e n t i t l e d f o r such month, under a workmen's 
compensation law o r p l a n o f t h e U n i t e d S t a t e s o r a S t a t e , t o p e r i 
o d i c b e n e f i t s f o r a t o t a l o r p a r t i a l d i s a b i l i t y ( w h e t h e r o r n o t 
p e r m a n e n t ) , and t h e S e c r e t a r y has, i n a p r i o r month, r e c e i v e d 
n o t i c e o f such e n t i t l e m e n t f o r such month, 

t h e t o t a l o f h i s b e n e f i t s under s e c t i o n 223 f o r such month and o f any 
b e n e f i t s under s e c t i o n 202 f o r such month based on h i s wages and s e l f -
employment income s h a l l be reduced ( b u t n o t below z e r o ) by t h e amount 
by w h i c h t h e sum o f — 

" ( 3 ) such t o t a l o f b e n e f i t s under s e c t i o n s 223 and 202 f o r such 
month, and 
(4) such p e r i o d i c b e n e f i t s payable (and a c t u a l l y p a i d ) f o r such 
month t o such i n d i v i d u a l under t h e workmen's compensation law o r 
p l a n , 

exceeds t h e h i g h e r o f — 
" ( 5 ) 80 per centum o f h i s 'average c u r r e n t e a r n i n g s ' , o r 

" ( 6 ) t h e t o t a l o f such i n d i v i d u a l ' s d i s a b i l i t y i n s u r a n c e b e n e f i t s 
under s e c t i o n 223 f o r such month and o f any m o n t h l y i n s u r a n c e b e n e f i t s 
under s e c t i o n 202 f o r such month based on h i s wages and s e l f -
employment income, p r i o r t o r e d u c t i o n under t h i s s e c t i o n . 
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I n no case s h a l l t h e r e d u c t i o n i n t h e t o t a l o f such b e n e f i t s under 
s e c t i o n s 223 and 202 f o r a month ( i n a c o n t i n u o u s p e r i o d o f months) 
r e d u c e such t o t a l below t h e sum o f — 

" ( 7 ) t h e t o t a l o f t h e b e n e f i t s under s e c t i o n s 223 and 202, a f t e r 
r e d u c t i o n under t h i s s e c t i o n , w i t h r e s p e c t t o a l l p ersons e n t i t l e d 
t o b e n e f i t s on t h e b a s i s o f such i n d i v i d u a l ' s wages and s e l f -
employment income f o r such month which were d e t e r m i n e d f o r such 
i n d i v i d u a l and such persons f o r t h e f i r s t month f o r w h i c h 
r e d u c t i o n under t h i s s e c t i o n was made ( o r whi c h would have been so 
d e t e r m i n e d i f a l l o f them had been so e n t i t l e d i n such f i r s t 
m o n t h ) , and 
" ( 8 ) any i n c r e a s e i n such b e n e f i t s w i t h r e s p e c t t o such i n d i v i d u a l 
and such persons, b e f o r e r e d u c t i o n under t h i s s e c t i o n , w h i c h i s 
made e f f e c t i v e f o r months a f t e r t h e f i r s t month f o r w h i c h 
r e d u c t i o n under t h i s s e c t i o n i s made. 

PL 89-91, Sec. 2 2 4 ( a ) . 

2. " ( d ) The r e d u c t i o n o f b e n e f i t s r e q u i r e d by t h i s s e c t i o n s h a l l n o t 
be made i f t h e workmen's compensation law o r p l a n under w h i c h p e r i o d i c b e n e f i t 
i s p a y a b l e p r o v i d e s f o r t h e r e d u c t i o n t h e r e o f when anyone i s e n t i t l e d t o 
b e n e f i t s under t h i s t i t l e on t h e b a s i s o f t h e wage and s e l f - e m p l o y m e n t income 
o f an i n d i v i d u a l e n t i t l e d t o b e n e f i t s under s e c t i o n 223. 

PL 89-91, Sec. 2 2 4 ( d ) . 

3. Compare PL 89-97, Sec. 224(a) w i t h PL 97-35, Sec. 2 2 0 8 ( a ) ( 2 ) ; 42 
U.S.C. 4 2 4 a ( a ) . 

4. The 1981 S t a t u t e p r o v i d e d t h a t : 
" ( a ) S e c t i o n 224 o f t h e S o c i a l S e c u r i t y Act i s amended... 

(2) i n s u b s e c t i o n ( a ) , i n t h e m a t t e r p r e c e d i n g p a r a g r a p h ( 1 ) , by 
s t r i k i n g o u t 'age o f 62' and i n s e r t i n g 'age o f 65';... 

(b) The amendments made by s u b s e c t i o n (a) s h a l l be e f f e c t i v e w i t h r e 
s p e c t t o i n d i v i d u a l s who f i r s t become e n t i t l e d t o b e n e f i t s under 
S e c t i o n 223(a) o f t h e S o c i a l S e c u r i t y Act f o r months b e g i n n i n g a f t e r 
t h e month i n w h i c h t h i s A ct i s enacted, b u t o n l y i n t h e case o f an 
i n d i v i d u a l who became d i s a b l e d w i t h i n t h e meaning o f S e c t i o n 223(d) o f 
such A c t a f t e r t h e s i x t h month i n which t h i s A ct i s e n a c t e d . " 

PL 97-35, Sec. 2208. 

5. (d) E x c e p t i o n . The r e d u c t i o n o f b e n e f i t s r e q u i r e d by t h i s s e c t i o n 
s h a l l n o t be made i f t h e law o r p l a n d e s c r i b e d i n s u b s e c t i o n ( a ) ( 2 ) under 
w h i c h a p e r i o d i c b e n e f i t i s pa y a b l e p r o v i d e s f o r t h e r e d u c t i o n t h e r e o f when 
anyone i s e n t i t l e d t o b e n e f i t s under t h i s t i t l e [42 USCS 401 e t seer. ] on 
t h e b a s i s o f t h e wages and self-employment income o f an i n d i v i d u a l e n t i t l e d t o 
b e n e f i t s under s e c t i o n 223 [42 USCS 4 2 3 ] , and such law o r p l a n so p r o v i d e d 
on F e b r u a r y 18, 1981. 

42 U.S.C. 4 2 4 a ( d ) . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERTA F. RUSCHEINSKY, Claimant 

WCB Case No. 85-13236 
ORDER ON REVIEW 

C a r o l W r i g h t , Claimant A t t o r n e y 
Cooney, Moscato, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Podnar's o r d e r 
w h i c h : (1) u p h e l d HMSI's p a r t i a l d e n i a l o f her m e d i c a l s e r v i c e s c l a i m f o r a low 
back i n j u r y ; and (2) d e c l i n e d t o award unscheduled permanent d i s a b i l i t y f o r t h e 
same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , and e x t e n t o f un
sc h e d u l e d permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

On A p r i l 27, 1982, c l a i m a n t , a c l e r k f o r Fred Meyer, HMSI's i n s u r e d , com-
p e n s a b l y i n j u r e d her back. She was t r e a t e d and e v a l u a t e d by Dr. Buxman, her 
f a m i l y p h y s i c i a n ; Dr. Mandiburg, o r t h o p e d i c surgeon; Dr. Walker, c h i r o p r a c t o r ; 
and t h e O r t h o p a e d i c C o n s u l t a n t s . 

C l a i m a n t r e t u r n e d t o her r e g u l a r work i n January 1983. She c o n t i n u e d t o 
work u n t i l September 1983, a t which t i m e she moved t o C a l i f o r n i a . 

W h i l e i n C a l i f o r n i a , w o r k i n g as a c l e r k a t Zody's, M i s s i o n . I n s u r a n c e ' s 
i n s u r e d , c l a i m a n t e x p e r i e n c e d t h o r a c i c and lumbar symptoms a f t e r l i f t i n g a 
c o s m e t i c t r a y . She sought t r e a t m e n t f o r t h o s e symptoms, b u t d i d n o t r e t u r n t o 
work a t M i s s i o n ' s i n s u r e d f o r reasons u n r e l a t e d t o her work i n j u r y . 

C l a i m a n t f i l e d a c l a i m f o r her 1983 i n j u r y w i t h M i s s i o n . No f o r m a l accep
t a n c e o r d e n i a l was ever i s s u e d . M i s s i o n p a i d m e d i c a l b i l l s and t e m p o r a r y d i s 
a b i l i t y b e n e f i t s from December 13, 1983 t h r o u g h F e b r u a r y 22, 1984. 

On March 11, 1985, an Order A p p r o v i n g Compromise and Release was i s s u e d by 
t h e S t a t e o f C a l i f o r n i a , i n which M i s s i o n agreed t o pay c l a i m a n t $1,500 i n ex
change f o r a r e l e a s e o f a l l r i g h t s c l a i m a n t had a g a i n s t M i s s i o n and i t s i n s u r e d 
p e r t a i n i n g t o t h e October 12, 1983 C a l i f o r n i a i n j u r y . 

On March 13, 1985, a f t e r c o n c l u d i n g t h a t no permanent d i s a b i l i t y r e s u l t e d 
f r o m c l a i m a n t ' s A p r i l 1982 back i n j u r y , HMSI i s s u e d a N o t i c e o f C l o s u r e . 

C l a i m a n t r e t u r n e d t o Oregon i n June 1985. 

On J u l y 16, 1985, c l a i m a n t began t r e a t i n g w i t h Dr. Hy l a n d , c h i r o p r a c t o r , 
f o r r e c u r r e n t low back and r i g h t l e g symptoms. Hyland t r e a t e d h e r u n t i l August 
3 1 , 1985, a t w h i c h t i m e she d i s c o n t i n u e d t r e a t m e n t . 

On J u l y 23, 1985, w h i l e c l a i m a n t was t r e a t i n g w i t h H y land, a D e t e r m i n a t i o n 
Order s e t a s i d e HMSI's March 13, 1985 N o t i c e o f C l o s u r e . 

On September 4, 1985, HMSI i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s r e n d e r e d s i n c e J u l y 16, 1985. Claimant r e q u e s t e d a h e a r i n g . 

On September 30, 1985, a D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s 1982 c l a i m 
and awarded v a r i o u s p e r i o d s o f temporary d i s a b i l i t y t h r o u g h September 16, 1983. 
No permanent d i s a b i l i t y was awarded. Claimant a g a i n r e q u e s t e d a h e a r i n g . 
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A t t h e t i m e o f t h e h e a r i n g , c l a i m a n t , 27 ye a r s o l d , was w o r k i n g t h r e e , 12-
hour s h i f t s p e r week as a wax c l e a n e r f o r P r e c i s i o n C a s t p a r t s . Her p r i o r work 
e x p e r i e n c e i n c l u d e s c l e r k i n g work and phone s o l i c i t i n g . She i s a h i g h s c h o o l 
g r a d u a t e w i t h f i v e months o f c o l l e g e t r a i n i n g i n c l e r i c a l work. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s back c o n d i t i o n , which HMSI accepted i n 1982, i s n o t a m a t e r i a l 
c o n t r i b u t i n g cause o f her c u r r e n t need f o r t r e a t m e n t . 

C l a i m a n t s u f f e r s no permanent impairment r e s u l t i n g from h er compensable 
1982 i n j u r y . 

CONCLUSIONS OF THE LAW 

A f t e r i n d i c a t i n g t h a t he was u n c l e a r as t o t h e s e v e r i t y , c o n t r i b u t i o n o r 
n o n c o n t r i b u t i o n o f t h e C a l i f o r n i a c l a i m and s e t t l e m e n t o f t h a t c l a i m , t h e 
Ref e r e e s t a t e d t h a t he was unable t o conclude t h a t c l a i m a n t ' s c u r r e n t t r e a t m e n t 
was t h e r e s u l t o f her compensable 1982 Oregon i n j u r y . C o n s e q u e n t l y , he u p h e l d 
HMSI's d e n i a l o f c l a i m a n t ' s c u r r e n t t r e a t m e n t . We agree. 

C o m p e n s a b i l i t y o f M e d i c a l S e r v i c e s 

I n i t i a l l y , t o e s t a b l i s h e n t i t l e m e n t t o compensation f o r m e d i c a l s e r v i c e s , 
a c l a i m a n t must p r o v e t h e reasonableness and n e c e s s i t y o f t h e m e d i c a l s e r v i c e s 
and a c a u s a l r e l a t i o n between t h e m e d i c a l s e r v i c e s and a compensable i n j u r y o r 
d i s e a s e . ORS 6 5 6 . 2 4 5 ( 1 ) ; Jordan v. SAIF, 86 OR App 29, 32 ( 1 9 8 7 ) ; West v. SAIF, 
74 Or App 317, 320 ( 1 9 8 5 ) . S p e c i f i c a l l y , c l a i m a n t must p r o v e t h a t h er compens
a b l e 1982 back c o n d i t i o n was a m a t e r i a l c o n t r i b u t i n g cause o f her need f o r her 
c u r r e n t t r e a t m e n t . See Gr a b l e v. Weyerhaeuser Co., 291 Or 387 ( 1 9 8 1 ) . 

A d d i t i o n a l l y , where a c l a i m a n t has s u f f e r e d an o n - t h e - j o b i n j u r y i n 
a n o t h e r s t a t e f o r w h i c h she has c l a i m e d , b u t has n o t been awarded, compensation, 
and t h e m e d i c a l e v i d e n c e i s t h a t t h e o r i g i n a l Oregon i n j u r y m a t e r i a l l y con
t r i b u t e d t o t h e c l a i m a n t ' s p r e s e n t d i s a b i l i t y , even though t h e o u t - o f - s t a t e 
i n j u r y c o n t r i b u t e d i n d e p e n d e n t l y t o t h e p r e s e n t d i s a b i l i t y , t h e Oregon employer 
remains r e s p o n s i b l e f o r t h e c l a i m a n t ' s c o n d i t i o n . M i v i l l e v. SAIF, 76 Or App 
603, 607 ( 1 9 8 5 ) . 

Under e i t h e r t h e G r a b l e a n a l y s i s o r t h e M i v i l l e a n a l y s i s , t h e f i r s t 
c r u c i a l q u e s t i o n i s whether c l a i m a n t can e s t a b l i s h t h a t her compensable 1982 
back i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e need f o r her c u r r e n t t r e a t 
ment. Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694, 697-8 
(1987) . 

Here, c l a i m a n t contends t h a t her need f o r m e d i c a l t r e a t m e n t i s c a u s a l l y 
r e l a t e d t o her compensable 1982 back i n j u r y and t h e n r e l i e s on a s e r i e s o f 
cases, i n c l u d i n g Smith v. Ed's Pancake House, 27 Or App 361 ( 1 9 7 6 ) , B o i s e 
Cascade Corp. v. S t a r b u c k , 61 Or App 631 (1 9 8 3 ) , and M i v i l l e v. SAIF, Supra 
i n a s s e r t i n g t h a t HMSI's i n s u r e d i s r e s p o n s i b l e f o r her subsequent need f o r 
m e d i c a l t r e a t m e n t . 

HMSI co n t e n d s t h a t t h e r e i s no evidence i n t h e r e c o r d t o e s t a b l i s h t h a t 
c l a i m a n t ' s t r e a t m e n t b e g i n n i n g J u l y 16, 1985 i s r e a s o n a b l e and ne c e s s a r y , nor i s 
t h e r e e v i d e n c e t h a t such t r e a t m e n t i s m a t e r i a l l y r e l a t e d t o h e r compensable 1982 
i n j u r y . We ag r e e . 

C l a i m a n t ' s i n i t i a l 1982 i n j u r y o c c u r r e d i n Oregon and was compensated 
a c c o r d i n g t o Oregon law. She had a second back i n j u r y i n 1983 w h i l e w o r k i n g i n 
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C a l i f o r n i a . The d i s p o s i t i o n o f t h a t i n j u r y was c o n t r o l l e d by C a l i f o r n i a law. 
M i s s i o n p a i d c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m October 13, 1983 
t h r o u g h F e b r u a r y 22, 1984 and a l s o p a i d c l a i m a n t ' s m e d i c a l b i l l s r e s u l t i n g f r o m 
t h e 1983 i n j u r y . No f o r m a l acceptance o r d e n i a l o f t h e C a l i f o r n i a c l a i m was 
e v e r made. I n March 1985, c l a i m a n t and M i s s i o n e n t e r e d i n t o a compromise and 
r e l e a s e agreement, i n w h i c h c l a i m a n t r e l e a s e d a l l r i g h t s a g a i n s t M i s s i o n and i t s 
i n s u r e d i n exchange f o r t h e sum o f $1,500. 

The r e c o r d e s t a b l i s h e s t h e f o l l o w i n g : (1) c l a i m a n t f i l e d a c l a i m i n C a l i 
f o r n i a f o r an i n c i d e n t which o c c u r r e d w h i l e w o r k i n g t h e r e ; (2) c l a i m a n t ' s symp
toms r e s u l t i n g f r o m t h e i n t e r v e n i n g i n c i d e n t were s i m i l a r i n t h a t t h e y i n v o l v e d 
t h e same body p a r t s as were i n j u r e d i n her compensable 1982 Oregon i n j u r y ; and 
(3) no f o r m a l acceptance o r d e n i a l was ever made by M i s s i o n , n o r was t h e i n c i 
d e n t d e t e r m i n e d t o be a "new i n j u r y " o r an " a g g r a v a t i o n " o f c l a i m a n t ' s compens
a b l e 1982 i n j u r y . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e i s s u e o f whether t h e m e d i c a l 
t r e a t m e n t c l a i m a n t r e c e i v e d from J u l y 15, 1985 f o r w a r d i s m a t e r i a l l y r e l a t e d t o 
her compensable 1982 i n j u r y i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot 
d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 Or 420, 
424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t t h e o n l y p h y s i c i a n s t o t r e a t o r 
e v a l u a t e c l a i m a n t a f t e r J u l y 16, 1985 were t h e O r t h o p a e d i c C o n s u l t a n t s , Dr. 
R a d e c k i , M.D., and Dr. Hyland, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . None o f t h e s e 
p h y s i c i a n s ' r e p o r t s e s t a b l i s h t h a t c l a i m a n t ' s m e d i c a l t r e a t m e n t a f t e r J u l y 16, 
1985 i s m a t e r i a l l y r e l a t e d t o c l a i m a n t ' s compensable 1982 back i n j u r y . 

I n August 1985, t h e C o n s u l t a n t s p e r f o r m e d a second i n d e p e n d e n t m e d i c a l 
e v a l u a t i o n . A f t e r n o t i n g t h e i r October 1982 e x a m i n a t i o n o f c l a i m a n t , and r e 
v i e w i n g c l a i m a n t ' s h i s t o r y , which was " e s s e n t i a l l y unchanged," t h e C o n s u l t a n t s 
o p i n e d t h a t c l a i m a n t had "reached maximum improvement f r o m t h e i n j u r y s u s t a i n e d 
i n Oregon i n 1982," and t h a t c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s a r e n o t 
c u r a t i v e . (Ex. 2 8 - 4 ) . The C o n s u l t a n t s d i d n o t i n d i c a t e whether c l a i m a n t ' s 
t r e a t m e n t s b e g i n n i n g on J u l y 16, 1985 r e l a t e d t o o r were caused by t h e 1982 
i n j u r y . 

Dr. Radecki examined c l a i m a n t i n December 1985 and a g a i n i n March 1986. 
R a d e c k i d i a g n o s e d " p e r s i s t i n g low back p a i n o f unknown e t i o l o g y , " and c o n c l u d e d 
t h a t h e r low back p a i n was n e i t h e r r a d i c u l a r nor m e c h a n i c a l i n n a t u r e . He d i d 
n o t d e t e r m i n e t h e e t i o l o g y o f c l a i m a n t ' s low back p a i n , b u t f e l t t h a t c l a i m a n t 
was most l i k e l y depressed and d e c o n d i t i o n e d . (Ex. 31A-3). Thus, Radecki d i d 
n o t r e n d e r an o p i n i o n as t o t h e cause o f her c u r r e n t back t r e a t m e n t . 

I n March 1987, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. H y l a n d , a u t h o r e d a 
n a r r a t i v e r e p o r t on c l a i m a n t ' s back p a i n . I n t h a t r e p o r t , he n o t e d t h a t 
c l a i m a n t " p r e s e n t e d h e r s e l f t o t h i s o f f i c e on J u l y 16, 1985, f o r i n j u r i e s due t o 
a w o r k - r e l a t e d i n c i d e n t on A p r i l 27, 1982." (Ex. 3 3 - 1 ) . 

A f t e r o u r r e v i e w o f t h a t r e p o r t , we f i n d t h a t Hyland d i d n o t i n d e p e n d e n t l y 
o p i n e t h a t c l a i m a n t ' s t r e a t m e n t s b e g i n n i n g on J u l y 16, 1985 were m a t e r i a l l y r e 
l a t e d t o c l a i m a n t ' s 1982 compensable i n j u r y . He n o t e d o n l y t h a t c l a i m a n t r e 
p o r t e d t h a t her c o m p l a i n t s were r e l a t e d t o t h e 1982 i n j u r y . 

C o n s e q u e n t l y , we f i n d t h a t t h e m e d i c a l e v i d e n c e r e l a t i n g t o c l a i m a n t ' s 
m e d i c a l t r e a t m e n t b e g i n n i n g on J u l y 16, 1985 f a i l s t o e s t a b l i s h t h a t c l a i m a n t ' s 
compensable 1982 back i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e need f o r 
her c u r r e n t t r e a t m e n t . Based on t h i s f i n d i n g , we do n o t p r o c e e d t o d e t e r m i n e 
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w hether such t r e a t m e n t s were r e a s o n a b l e and necessary, nor do we d e t e r m i n e 
r e s p o n s i b i l i t y under t h e M i v i l l e a n a l y s i s . 

We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h e compens
a b i l i t y o f h e r m e d i c a l t r e a t m e n t b e g i n n i n g on J u l y 16, 1985. 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The R e f e r e e a f f i r m e d t h e September 30, 1985 D e t e r m i n a t i o n Order w h i c h 
awarded c l a i m a n t t e m p o r a r y d i s a b i l i t y o n l y , n o t i n g t h a t t h e preponderance o f t h e 
ev i d e n c e i n d i c a t e d no permanent impairment r e s u l t i n g from t h e compensable 1982 
i n j u r y . We agree. 

D i s a b i l i t y i s r a t e d a t t h e t i m e o f h e a r i n g . See Gettman v. SAIF, 289 Or 
609, 614 ( 1 9 8 0 ) ; Emmons v. SAIF, 34 Or App 603 (1 9 7 8 ) . I t i s c l a i m a n t ' s burden 
t o p r o v e t h a t she s u f f e r s permanent impairment r e s u l t i n g f r o m h e r compensable 
i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y , we 
c o n s i d e r her l o s s o f e a r n i n g c a p a c i t y and p h y s i c a l i m p a i r m e n t a t t r i b u t a b l e t o 
t h e compensable i n j u r y , and a l l o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s 
s e t f o r t h i n OAR 436-30-380 e t seg. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as 
r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 
510 ( 1 9 8 4 ) ; F r a i i o v. Fred N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 

C o n s i d e r i n g our c o n c l u s i o n t h a t c l a i m a n t ' s m e d i c a l s e r v i c e s r e c e i v e d be
g i n n i n g on J u l y 16, 1985, a r e n o t compensably r e l a t e d t o her a c c e p t e d compens
a b l e 1982 back i n j u r y , and i n l i g h t o f c l a i m a n t ' s 1983 C a l i f o r n i a c l a i m f o r 
s i m i l a r back symptoms, we a r e n o t persuaded t h a t she has s u f f e r e d permanent im
p a i r m e n t as a r e s u l t o f her 1982 compensable i n j u r y . C o n s e q u e n t l y , we agree 
w i t h t h e R e f e r e e t h a t c l a i m a n t i s n o t e n t i t l e d t o an unscheduled permanent d i s 
a b i l i t y award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 15, 1987, i s a f f i r m e d . 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1918 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ANN M. RYAN, Claimant 
WCB Case No. 88-05053 

ORDER ON REVIEW 
Coons & Cole, Claimant A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howe l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h : ( 1 ) f o u n d 
t h a t h er c l a i m was n o t p r e m a t u r e l y c l o s e d by D e t e r m i n a t i o n Order; (2) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f an a g g r a v a t i o n c l a i m ; and (3) a f f i r m e d a D e t e r m i n a 
t i o n Order award o f 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y f o r 
an upper and mid-back i n j u r y . On r e v i e w , t h e i s s u e s a r e pr e m a t u r e c l o s u r e , o r 
i n t h e a l t e r n a t i v e , a g g r a v a t i o n , and e x t e n t o f unscheduled permanent d i s a b i l i t y . 
We a f f i r m . 
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FINDINGS OF FACT 

1919 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e 
mented u l t i m a t e f i n d i n g o f f a c t . 

The p s y c h o l o g i c a l c o n d i t i o n f o r which c l a i m a n t i s now b e i n g t r e a t e d i s 
t h e same c o n d i t i o n w h i c h was p r e v i o u s l y found noncompensable. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n " w i t h t h e f o l l o w i n g comments. 

C l a i m a n t argues t h a t her new p s y c h o l o g i s t , Dr. C a r t e r , i s t r e a t i n g her 
f o r a d i f f e r e n t c o n d i t i o n t h a n t h a t which was p r e v i o u s l y f o u n d n o t compensable. 
The p r e v i o u s l y l i t i g a t e d c o n d i t i o n was termed " a n x i e t y and d e p r e s s i o n . " Now, 
Dr. C a r t e r has diagnosed " p s y c h o l o g i c a l c o n d i t i o n a f f e c t i n g p h y s i c a l c o n d i t i o n — 
d e p r e s s i o n , a n x i e t y , c h r o n i c p a i n . . . ." 

We f i n d t h a t , a l t h o u g h Dr. C a r t e r has c a l l e d c l a i m a n t ' s c o n d i t i o n by a 
d i f f e r e n t name, i t i s t h e same c o n d i t i o n t h a t t h e t h e p r e v i o u s o r d e r c l e a r l y 
f o u n d n o t t o be compensable. Thus, because i t i s t h e same c o n d i t i o n , r e g a r d l e s s 
o f c o g n o m i n a t i o n , t h e i s s u e cannot be r e l i t i g a t e d . See L i b e r t y N o r t h w e s t I n s . 
Co. v. B i r d , 99 Or App 560 (19 8 9 ) ; P r o c t o r v. SAIF, 68 Or App 333 ( 1 9 8 4 ) . 

ORDER 

The Referee's o r d e r d a t e d November 22, 1988 i s a f f i r m e d . 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1919 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PHILIP H. SPARKS, Claimant 

WCB Case No. 89-01873 
ORDER ON REVIEW 

Ga r l o c k , e t a l . , C l a i m a n t A t t o r n e y s 
Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
F o s t e r ' s o r d e r t h a t awarded 20 p e r c e n t (64 degrees) unscheduled permanent d i s 
a b i l i t y f o r h i s L e g i o n n a i r e s d i s e a s e c o n d i t i o n , whereas a D e t e r m i n a t i o n Order 
had awarded no permanent d i s a b i l i t y . C laimant c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o award a s e p a r a t e assessed a t t o r 
ney f e e f o r expenses i n c u r r e d i n c r o s s - e x a m i n a t i o n o f a m e d i c a l e x p e r t . On r e 
v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y and a t t o r n e y 
f e e s . We r e v e r s e . 

FINDINGS OF FACT 

I n 1986, c l a i m a n t a t t e n d e d a t r a d e show i n Reno, Nevada. A f t e r h i s 
r e t u r n t o Oregon, he began t o have d i f f i c u l t y b r e a t h i n g . C l a i m a n t ' s symptoms 
i n c r e a s e d and he was a d m i t t e d t o a h o s p i t a l where Dr. Cordova, M.D., diagn o s e d 
L e g i o n n a i r e s d i s e a s e w i t h r e s p i r a t o r y f a i l u r e . On March 2, 1988, SAIF accepted 
h i s L e g i o n n a i r e s d i s e a s e c o n d i t i o n . 
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C l a i m a n t was m e d i c a l l y s t a t i o n a r y on November 28, 1988. A Jan u a r y 23, 
1989 D e t e r m i n a t i o n Order awarded c l a i m a n t temporary t o t a l d i s a b i l i t y b u t no p e r 
manent p a r t i a l d i s a b i l i t y . 

C l a i m a n t i s 47 y e a r s o l d and has an e l e v e n t h grade e d u c a t i o n . For t h e 
p a s t t e n y e a r s , he has been employed as a baker and a t one t i m e he owned a 
ba k e r y shop. I n a d d i t i o n , c l a i m a n t worked f o r t h e employer as a shop foreman, 
i n s t a l l e r and s e r v i c e r o f spray equipment. At t h e t i m e o f h e a r i n g , c l a i m a n t had 
r e t u r n e d t o work as a baker f o r a p p r o x i m a t e l y 36 hours each week. 

Si n c e he c o n t r a c t e d L e g i o n n a i r e s d i s e a s e , c l a i m a n t has a l a c k o f 
energy and s t a m i n a . He e x p e r i e n c e s s h o r t n e s s o f b r e a t h a f t e r e x e r t i o n . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 

The R e f e r e e found c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t was en
t i t l e d t o 20 p e r c e n t unscheduled permanent d i s a b i l i t y f o r f a t i g u e and s h o r t n e s s 
o f b r e a t h r e l a t e d t o h i s compensable L e g i o n n a i r e s d i s e a s e c o n d i t i o n . We 
d i s a g r e e . 

I n May 1988, Dr. Hansen, M.D., a s p e c i a l i s t i n pulmonary d i s e a s e , r e 
p o r t e d t h a t c l a i m a n t had complete pulmonary f u n c t i o n , was m e d i c a l l y s t a t i o n a r y 
and c o u l d p e r f o r m r e g u l a r work d u t i e s . I n June 1988, Dr. B r y a n t , an i n f e c t i o u s 
d i s e a s e s p e c i a l i s t , o p i n e d t h a t t h e r e was no ongoing L e g i o n n a i r e s i n f e c t i o n and 
no r e s t r i c t i o n f r o m work on t h a t b a s i s . I n November 1988, Dr. B a r k e r , a 
pulmonary s p e c i a l i s t , f o u n d no pulmonary imp a i r m e n t . He r e p o r t e d t h a t , by t h e 
d i s a b i l i t y s t a n d a r d s o f t h e r e s p i r a t o r y system, c l a i m a n t would be c l a s s I , o r 0 
p e r c e n t i m p a i r m e n t . 

On a January 1 1 , 1989 Change o f A t t e n d i n g P h y s i c i a n f o r m , Dr. Shea, 
D.C., d i a g n o s e d c l a i m a n t ' s c o n d i t i o n as p o s t - t r a u m a t i c f a t i g u e secondary t o 
L e g i o n n a i r e s d i s e a s e . On January 30, 1989, Dr. Shea r e p o r t e d t o SAIF t h a t , sub
sequent t o c o n t r a c t i n g L e g i o n n a i r e s d i s e a s e , c l a i m a n t had e x p e r i e n c e d symptoms 
o f f a t i g u e a f t e r e x e r c i s i n g . She note d t h a t c l a i m a n t ' s p h y s i c a l exam showed no 
abnormal f i n d i n g s and h i s range o f mo t i o n was w i t h i n normal l i m i t s . Dr. Shea 
r e p o r t e d t h a t c l a i m a n t had n o t e x e r c i s e d s i n c e he became i l l , b u t she b e l i e v e d 
t h a t w i t h a g r a d u a l i n c r e a s e i n e x e r c i s e , h i s endurance l e v e l w o u l d improve. 

On A p r i l 17, 1989, Dr. Segur, c h i r o p r a c t o r , examined c l a i m a n t and 
no t e d c o m p l a i n t s o f weakness a f t e r p h y s i c a l e x e r t i o n . Dr. Segur o p i n e d t h a t 
c l a i m a n t ' s i n f e c t i o n and i n c o m p l e t e r e s o l u t i o n had r e s u l t e d i n permanent p a r t i a l 
d i s a b i l i t y . Dr. Segur r a t e d c l a i m a n t ' s p h y s i c a l impairment a t 12 p e r c e n t . 

When f a c e d w i t h c o n f l i c t i n g m e d i c a l o p i n i o n s , we g i v e g r e a t e r w e i g h t 
t o t h o s e t h a t a r e w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers v. 
SAIF, 77 Or App 259, 263 (1 9 8 6 ) . Under t h e c i r c u m s t a n c e s , we do n o t f i n d t h e 
o p i n i o n s o f Dr. Segur and Dr. Shea, c h i r o p r a c t o r s , t o be p e r s u a s i v e . N e i t h e r 
has been shown t o have e x p e r t i s e i n i n f e c t i o u s d i s e a s e o r pulmonary f u n c t i o n . 
R a t h e r , we a r e persuaded by t h e t e s t i m o n y o f Dr. S c h w e r z l e r , M.D., who c o n c l u d e d 
t h a t t r e a t m e n t o r d i a g n o s i s o f an i n f e c t i o u s d i s e a s e f a l l s o u t s i d e t h e r e a l m o f 
c h i r o p r a c t i c m e d i c i n e . Dr. Schwerzler t e s t i f i e d t h a t , f o r t r e a t m e n t o f a d i s 
ease such as t h a t c o n t r a c t e d by c l a i m a n t , he would r e f e r c l a i m a n t t o an i n f e c 
t i o u s d i s e a s e o r pulmonary s p e c i a l i s t . Dr. Schwerzler a l s o r e p o r t e d t h a t 
f a t i g u e was n o t a common r e s i d u a l e f f e c t o f t h e d i s e a s e and he o p i n e d t h a t 
c l a i m a n t ' s d i s e a s e had c o m p l e t e l y r e s o l v e d w i t h o u t r e s i d u a l problems o r i m p a i r 
ment . 
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I n t h e p r e s e n t case, we r e l y upon t h e e x p e r t i s e o f Drs. Hansen, B r y a n t 
and B a r k e r i n a d d i t i o n t o t h e t e s t i m o n y o f Dr. Sc h w e r z l e r . We t h e r e f o r e con
c l u d e t h a t c l a i m a n t has f a i l e d t o prove a permanent l o s s o f e a r n i n g c a p a c i t y due 
t o h i s compensable L e g i o n n a i r e s d i s e a s e c o n d i t i o n . 

A t t o r n e y Fees 

On r e v i e w , c l a i m a n t contends t h a t h i s c o u n s e l i s e n t i t l e d t o an 
assessed f e e f o r de p o s i n g a p h y s i c i a n whose r e p o r t was n o t p r o v i d e d u n t i l t h e 
t i m e o f h e a r i n g . We d i s a g r e e . A t h e a r i n g , c l a i m a n t p r e v a i l e d o n l y upon t h e 
i s s u e o f e x t e n t o f d i s a b i l i t y . No a u t h o r i t y e x i s t s f o r an award o f an assessed 
f e e i n a d d i t i o n t o t h e Referee's a t t o r n e y f e e award o f 25 p e r c e n t o f permanent 
d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d May 31, 1989 i s r e v e r s e d . The January 23, 
1989 D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1921 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VINCENT L. THOMPSON, Claimant 

WCB Case No. 89-02162 
ORDER ON REVIEW 

Coons & Cole, C l a i m a n t A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Gruber's o r d e r t h a t 
d e c l i n e d t o award te m p o r a r y t o t a l d i s a b i l i t y compensation f o r t h e p e r i o d com
mencing January 16, 1989. On r e v i e w , t h e i s s u e i s t e m p o r a r y t o t a l d i s a b i l i t y 
c o m pensation. We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's C o n c l u s i o n s and Reasoning d e a l i n g w i t h e n t i t l e m e n t 
t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

A t h e a r i n g , c l a i m a n t contended t h a t he was e n t i t l e d t o a r e s u m p t i o n o f 
te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s when he l e f t h i s l i g h t d u t y p o s i t i o n w i t h 
t h e employer. The Referee c o r r e c t l y concluded t h a t c l a i m a n t was n o t e n t i t l e d t o 
a' r e s u m p t i o n o f temporary, t o t a l d i s a b i l i t y b e n e f i t s . T h i s i s so because he 
v o l u n t a r i l y l e f t h i s l i g h t d u t y p o s i t i o n f o r reasons u n r e l a t e d t o t h e compens
a b l e i n j u r y , and d i d n o t a g a i n become t o t a l l y d i s a b l e d . See R i c k y L. H a l f l i c h , 
41 Van N a t t a 182 ( 1 9 8 9 ) ; compare w i t h Carmen Gusman, 42 Van N a t t a 425 (1990) 
( c l a i m a n t e n t i t l e d t o r e s u m p t i o n o f b e n e f i t s when l a i d o f f f r o m l i g h t d u t y 
p o s i t i o n ) . 

On r e v i e w , c l a i m a n t abandons h i s argument t h a t he was e n t i t l e d t o a r e 
su m p t i o n o f te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s when he l e f t work b u t contends 
t h a t he was e n t i t l e d t o a r e s u m p t i o n o f temporary p a r t i a l d i s a b i l i t y b e n e f i t s 
when he o f f e r e d t o r e t u r n t o work and was not r e h i r e d . We d i s a g r e e . Once 
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c l a i m a n t v o l u n t a r i l y l e a v e s work f o r reasons u n r e l a t e d t o t h e compensable i n 
j u r y , h i s e f f o r t s t o f i n d s u i t a b l e l i g h t work do n o t e n t i t l e him t o a r e s u m p t i o n 
o f b e n e f i t s . 

We n o t e , however, t h a t we a r e unable t o d e t e r m i n e on t h i s r e c o r d w h e t h e r 
o r n o t c l a i m a n t was r e c e i v i n g h i s r e g u l a r wage f o r h i s l i g h t d u t y work a t t h e 
employer. I f he was, t h e n he was e n t i t l e d t o tem p o r a r y p a r t i a l d i s a b i l i t y com
p e n s a t i o n a t a r a t e o f zero b o t h w h i l e employed and a f t e r l e a v i n g . Safeway v. 
Owsley, 91 Or App 478 ( 1 9 8 8 ) . I f h i s wage on t h e l i g h t d u t y work was l e s s t h a n 
h i s r e g u l a r wage, t h e n he was e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y b e n e f i t s 
w h i l e w o r k i n g . He was e n t i t l e d t o c o n t i n u e t o r e c e i v e such b e n e f i t s a f t e r l e a v 
i n g u n t i l such t i m e as he may a g a i n become t e m p o r a r i l y t o t a l l y d i s a b l e d o r h i s 
t i m e l o s s b e n e f i t s a r e o t h e r w i s e t e r m i n a t e d p u r s u a n t t o law. See f o r m e r 
OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( a ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1989 i s a f f i r m e d . 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1922 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAN M. WILLIAMS, Claimant 
WCB Case No. 89-01499 

ORDER ON REVIEW 
Pe t e r O. Hansen, Cla i m a n t A t t o r n e y 

Lane, P o w e l l , e t a l . , Defense A t t o r n e y s 
A r t h u r W. Stevens ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r w h i c h 

f o u n d t h a t c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s had been p r o p e r l y computed. 
On r e v i e w , t h e i s s u e i s r a t e o f temporary d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n " w i t h t h e f o l l o w i n g comments. 

C l a i m a n t s e t s f o r t h s e v e r a l arguments i n s u p p o r t o f her p o s i t i o n t h a t 
her r a t e o f t e m p o r a r y d i s a b i l i t y was i m p r o p e r l y computed. We respond t o t h o s e 
arguments. 

C l a i m a n t argues t h a t , "under t h e [Workers' Compensation] s t a t u t e , one 
does n o t even have a w o r k e r s ' compensation c l a i m u n t i l one seeks m e d i c a l c a r e 
and t r e a t m e n t " f o r t h e i n j u r y ; i . e . , t h a t a c l a i m i s n o t " p e r f e c t e d " u n t i l t h a t 
t i m e . However, c l a i m a n t c i t e s no a u t h o r i t y f o r t h a t c o n c l u s i o n , and we have 
f o u n d none. Moreover, t h e p l a i n language o f t h e s t a t u t e i s c l e a r : The b e n e f i t s 
o f a w o r k e r who i n c u r s an i n j u r y s h a l l be based on t h e wage o f t h e w o r k e r a t t h e 
t i m e o f i n j u r y . ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) ( A ) . 

C l a i m a n t n e x t argues, f o r t h e f i r s t t i m e on t h i s a p p e a l , t h a t h er i n 
j u r y i s an o c c u p a t i o n a l d i s e a s e r a t h e r t h a n an i n j u r y ; t h e r e f o r e t h a t h er tempo
r a r y d i s a b i l i t y b e n e f i t s s h o u l d be c a l c u l a t e d as s e t f o r t h i n ORS 
6 5 6 . 2 1 0 ( 2 ) ( b ) ( B ) . We f i n d t h a t t h e i s s u e may not now be r a i s e d . 



Jan M. W i l l i a m s , 42 Van N a t t a 1922 (1990) 1923 

I t i s w e l l s e t t l e d t h a t t h e Board w i l l n o t c o n s i d e r new l e g a l t h e o r i e s 
p r e s e n t e d on Board r e v i e w where p r e j u d i c e would r e s u l t t o one o f t h e p a r t i e s . 
See Gunther H. J a c o b i , 41 Van N a t t a 1031 (19 8 9 ) . (Because t h e i n s u r e r ' s e v i d e n 
t i a r y s u b m i s s i o n s had been d i r e c t e d t o w a r d an i n j u r y c l a i m , r a t h e r t h a n an occu
p a t i o n a l d i s e a s e c l a i m , i t would be f u n d a m e n t a l l y u n f a i r and p r e j u d i c i a l t o t h e 
i n s u r e r t o d e c i d e t h e case on a c o m p l e t e l y d i f f e r e n t b a s i s on Board r e v i e w ) . 
Here, c l a i m a n t ' s c l a i m was o r i g i n a l l y d e n i e d , l i t i g a t e d and o r d e r e d a c c e p t e d as 
an i n j u r y c l a i m . (Ex. 5 ) . Jan W i l l i a m s WCB # 88-09534 ( O p i n i o n and Order d a t e d 
December 14, 1988). That o r d e r was n o t appealed and became f i n a l by o p e r a t i o n 
o f law. The i s s u e may n o t be r a i s e d and argued i n c l a i m a n t ' s b r i e f t o t h e Board 
r e l a t i n g t o a subsequent m a t t e r . 

ORDER 

The Referee's o r d e r d a t e d August 2, 1989 i s a f f i r m e d . 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1923 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
L I L L I E M. WILLIS, Claimant 

WCB Case No. 87-14796 
ORDER ON REVIEW 

Andrew H. Josephson, Cl a i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t : (1) foun d 
t h a t t h e H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s h e a r i n g 
r e q u e s t f r o m t h e i n s u r e r ' s d e n i a l s o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t because 
t h e i n s u r e r had n o t f i r s t s u b m i t t e d t h e m a t t e r t o a m e d i c a l p a n e l p u r s u a n t t o 
ORS 656.327; (2) s e t a s i d e t h e a f o r e m e n t i o n e d d e n i a l s ; and (3) assessed p e n a l 
t i e s and a t t o r n e y f e e s f o r a l l e g e d unreasonable c l a i m s p r o c e s s i n g . A g r e e i n g 
t h a t t h e Re f e r e e had a u t h o r i t y t o address t h e m e r i t s o f t h e d e n i a l s , t h e p a r t i e s 
seek remand f o r c o n s i d e r a t i o n o f t h e i s s u e . On r e v i e w , t h e i s s u e s a r e remand, 
j u r i s d i c t i o n , and reasonableness and n e c e s s i t y o f t r e a t m e n t . We deny t h e remand 
m o t i o n and r e v e r s e t h e Referee's o r d e r . 

FINDINGS OF FACT 

C l a i m a n t developed a compensable low back s t r a i n on December 1, 1986 w h i l e 
w o r k i n g as a d e n t a l a s s i s t a n t . F o l l o w i n g t r e a t m e n t , c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n . Dr. H a z e l , f o u n d c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y w i t h h e r c o n d i t i o n 
h a v i n g r e s o l v e d . An A p r i l 29, 1987 D e t e r m i n a t i o n Order awarded c l a i m a n t no p e r 
manent d i s a b i l i t y . That D e t e r m i n a t i o n Order was a f f i r m e d p u r s u a n t t o an O p i n i o n 
and Order i s s u e d September 4, 1987. 

Sin c e A p r i l , 1987, c l a i m a n t has t r e a t e d w i t h Dr. Kennedy, a c h i r o p r a c t o r , 
a t l e a s t two t i m e s per month. Between A p r i l 1987 and November 15, 1987, 
c l a i m a n t ' s a p p o i n t m e n t s f o r t r e a t m e n t were s e t by t h e d o c t o r ' s o f f i c e on a 
s t r i c t c a l e n d a r s c h e d u l e w i t h o u t r e g a r d f o r c l a i m a n t ' s a c t u a l p h y s i c a l need. 
C l a i m a n t d i d n o t s u f f e r any d i s a b l i n g e f f e c t s o f her 1986 i n j u r y d u r i n g t h i s 
t i m e p e r i o d . O f t e n , t h e t r e a t m e n t r e n d e r e d was when c l a i m a n t was f e e l i n g f i n e 
and s u f f e r i n g no p a i n . 

On August 27, 1987, t h e i n s u r e r i s s u e d a d e n i a l o f f u t u r e c h i r o p r a c t i c 
t r e a t m e n t , c o n t e n d i n g t h a t i t was not re a s o n a b l e o r necessary. C l a i m a n t 
a p p e a l e d t h i s d e n i a l and c o n t i n u e d t o be t r e a t e d by Dr. Kennedy. 
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C l a i m a n t s u f f e r e d an e x a c e r b a t i o n o f her low back c o n d i t i o n on November 
15, 1987 w h i l e p i c k i n g up some l i m b s a t a f r i e n d s house. C l a i m a n t c o n t i n u e d 
t r e a t m e n t w i t h Dr. Kennedy. C l a i m a n t ' s c o n d i t i o n a g a i n r e s o l v e d on Ja n u a r y 8, 
1988. T h e r e a f t e r , she r e q u i r e d her r e g u l a r scheduled c a r e w i t h Dr. Kennedy. 

On Ja n u a r y 26, 1988, t h e i n s u r e r i s s u e d a d e n i a l o f c u r r e n t c h i r o p r a c t i c 
c a r e as n o t b e i n g r e a s o n a b l e o r necessary. The d e n i a l acknowledged t h e i n 
s u r e r ' s r e s p o n s i b i l i t y f o r t h e c h i r o p r a c t i c t r e a t m e n t s u r r o u n d i n g t h e November 
1987 e v e n t , b u t a s s e r t i n g t h a t t h e c o n d i t i o n had a g a i n r e s o l v e d and t h a t 
c l a i m a n t was p r i m a r i l y p a i n f r e e , t h e i n s u r e r argued t h a t t h e c u r r e n t t r e a t m e n t 
was n o t a p p r o p r i a t e . C l a i m a n t a l s o appealed t h i s d e n i a l . 

C l a i m a n t was examined by Dr. Howell b o t h b e f o r e and a f t e r t h e November 
1987 e x a c e r b a t i o n . C l a i m a n t ' s t r e a t m e n t s were n o t r e a s o n a b l e and n e c e s s a r y . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The R e f e r e e h e l d t h a t , under forme r ORS 656.327, t h e p a r t i e s c o u l d n o t 
b r i n g an i s s u e o f t r e a t m e n t f r e q u e n c y b e f o r e t h e H e arings D i v i s i o n under ORS 
656.283, b u t were l i m i t e d s o l e l y t o a r e v i e w by t h e D i r e c t o r . The R e f e r e e s e t 
a s i d e t h e d e n i a l o f f r e q u e n c y , awarded an a t t o r n e y f e e , and d i s m i s s e d t h e 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g w i t h o u t awarding any r e l i e f . The p a r t i e s b o t h 
c o n t e n d t h a t t h i s was i n e r r o r , and we agree. 

Former ORS 656.327 was enacted by t h e L e g i s l a t u r e i n 1987 and became 
e f f e c t i v e on Ja n u a r y 1, 1988. I t s t a t e s i n r e l e v a n t p a r t t h a t : 

" ( l ) I f an i n j u r e d w o r k e r , an i n s u r e r o r s e l f - i n s u r e d employer o r 
t h e D i r e c t o r b e l i e v e s t h a t an i n j u r e d worker i s r e c e i v i n g medi
c a l t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r 
i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r 
v i c e s and wishes r e v i e w o f t h a t t r e a t m e n t by a m e d i c a l p a n e l , 
t h e i n j u r e d w o r k e r , i n s u r e r , s e l f - i n s u r e d employer o r D i r e c t o r 
s h a l l so n o t i f y t h e p a r t i e s and t h e D i r e c t o r . " 

The language o f t h i s f o r m e r s t a t u t e i s d i s c r e t i o n a r y upon t h e p a r t i e s . I t con
t a i n s two r e q u i r e m e n t s : f i r s t t h e r e has t o be one o r more o f t h e t y p e s o f p r o b 
lems l i s t e d i n t h e s t a t u t e ; and second, t h e p a r t i e s have t o want t h e D i r e c t o r t o 
a c t . Once t h e m a t t e r has been s u b m i t t e d by one o f t h e p a r t i e s t o t h e D i r e c t o r , 
t h e n t h e p r o v i s i o n s o f ORS 656.327(2) t a k e e f f e c t . A t t h a t p o i n t , t h e D i r e c t o r 
has s o l e j u r i s d i c t i o n o v e r t h e m a t t e r and t h e i n s u r e r can n o t deny t h e c l a i m and 
t h e c l a i m a n t cannot r e q u e s t a h e a r i n g . I t i s o n l y a t t h a t p o i n t t h a t t h e Hear
i n g s D i v i s i o n l o s e s j u r i s d i c t i o n over t h e m a t t e r under ORS 656.283. T h e r e f o r e , 
under f o r m e r ORS 656.32 7, t h e m a t t e r was a p p r o p r i a t e l y b e f o r e t h e R e f e r e e because 
n e i t h e r o f t h e p a r t i e s had i n v o k e d t h e p r o v i s i o n s o f ORS 656.327.1 

Remand 
Because o f t h e Referee's d e c i s i o n on t h e j u r i s d i c t i o n a l i s s u e , he f a i l e d t o 

1 On May 6, 1990, t h e L e g i s l a t u r e enacted new l e g i s l a t i o n t h a t amended ORS 
656.327. The L e g i s l a t u r e a l s o r e v i s e d ORS 656.704 i n a manner t h a t c o u l d i m p a c t 
t h e j u r i s d i c t i o n a l g r a n t under ORS 656.327. On de novo r e v i e w , we a r e a u t h o r i z e d 
t o make such d i s p o s i t i o n o f t h e case as i s deemed a p p r o p r i a t e . ORS 6 5 6 . 2 9 5 ( 6 ) ; 
D e s t a e l v N i c o l a i Co. , 80 Or App 596 (1986). Such d i s p o s i t i o n can i n c l u d e 
c o n s i d e r a t i o n o f an i s s u e on r e v i e w t h a t was r a i s e d a t h e a r i n g b u t n o t addressed 
by t h e R e f e r e e ' s o r d e r . Bryan W. Johnston, 40 Van N a t t a 58 (1988) a f f ' d mem 
J o h n s t o n v. Fr e d Meyer, I n c . , 94 Or App 343 (19 8 8 ) . 
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r e a c h t h e p a r t i c u l a r m e r i t s o f t h i s case. Both p a r t i e s have c o n s e q u e n t l y asked 
f o r a remand so t h a t a Referee may c o n s i d e r and d e c i d e t h e m e r i t s o f t h i s case. 

The Board may a l s o remand a case f o r t h e r e c e i p t o f a d d i t i o n a l e v i d e n c e i f 
i t d e t e r m i n e s t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n 
s u f f i c i e n t l y d e v e l o ped. ORS 656.295(5). To m e r i t remand f o r c o n s i d e r a t i o n o f 
a d d i t i o n a l e v i d e n c e i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t 
o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s 
v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; P e l f i n a P.Lopez, 37 Van N a t t a 164, 170 ( 1 9 8 5 ) . 

I n t h i s case t h e r e i s no f u r t h e r e v i d e n c e needed because t h e r e c o r d on t h e 
m e r i t s was f u l l y d eveloped a t t h e t i m e o f t h e o r g i n a l h e a r i n g . C o n s e q u e n t l y , a 
remand would n o t be a p p r o p r i a t e and we proceed w i t h our r e v i e w . 

Reasonableness and N e c e s s i t y o f Treatment 

The i n s u r e r d e n i e d t h e f r e q u e n c y o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t , be
f o r e and a f t e r t h e November 15, 1987 e x a c e r b a t i o n , because i t was n o t r e a s o n a b l e 
o r n e c e s s a r y . T h i s was done by i s s u i n g a d e n i a l on August 27, 1987 and a second 
d e n i a l a f t e r t h e r e s o l u t i o n o f c l a i m a n t ' s symptoms on January 26, 1988. We agree 
i n p a r t . 

I t i s w e l l s e t t l e d t h a t p r o s p e c t i v e d e n i a l s a r e i m p e r m i s s a b l e . An i n s u r e r 
may n o t deny i t s f u t u r e r e s p o n s i b i l i t y f o r payment o f m e d i c a l s e r v i c e s f o r a p r e 
v i o u s l y a c c e p t e d c l a i m . ORS 656.245(1); E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or 
App 353 ( 1 9 8 9 ) . I n t h e p r e s e n t case, t h e i n s u r e r d e n i e d " f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t " i n i t s August 27, 1987 d e n i a l . Such a d e n i a l i s p r o s p e c t i v e . There
f o r e , t h e d e n i a l s h a l l be s e t a s i d e . Since t h e r e c o r d i n d i c a t e s t h a t t h e 
c l a i m a n t c o n t i n u e d t o r e c e i v e c h i r o p r a c t i c t r e a t m e n t a f t e r t h i s d e n i a l , up t o t h e 
d a t e o f t h e November 15, 1987 e x a c e r b a t i o n and t h e n o n p r o s p e c t i v e January 26, 
1988 d e n i a l o f c h i r o p r a c t i c t r e a t m e n t , t h e r e asonableness and n e c e s s i t y o f t h e 
p o s t - A u g u s t 27, 1987 d e n i a l t r e a t m e n t s are a l s o a t i s s u e . See R a t e r v. P a c i f i c 
Motor T r u c k i n g Co., 77 Or App 418 ( 1 9 8 6 ) ; Vandehev v. P u m i l i t e Glass & B u i l d i n g 
Co., 35 Or App 187 (1978) (where p o s t - d e n i a l c l a i m s a r e merged i n t o t h e o r g i n a l 
d e n i a l f o r p r o c e s s i n g purposes and f o r h e a r i n g ) ; H o l l i e J. Rahim, 42 Van N a t t a 
415 ( 1 9 9 0 ) . We e v a l u a t e whether t h e t r e a t m e n t s a f t e r t h e August 27, 1987 d e n i a l , 
as w e l l as whether t h e t r e a t m e n t s a f t e r t h e January 26, 1988 d e n i a l , were re a s o n 
a b l e and n e c e s s a r y . 

A c l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r p a l l i a 
t i v e m e d i c a l c a r e r e q u i r e d f o r r e c o v e r y from a compensable i n j u r y o r f o r r e l i e f 
o f p a i n . See ORS 6 5 6 . 2 4 5 ( 1 ) ; West v. SAIF, 74 Or App 317, 320 ( 1 9 8 5 ) ; Wetzel v. 
Goodwin Br o s . , 50 Or App 101 ( 1 9 8 1 ) ; McGarrv v. SAIF, 24 Or App 883, 888 ( 1 9 7 6 ) . 
For example, p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t , on an as-needed b a s i s , i s com
p e n s a b l e where i t i s necessary t o r e l i e v e severe p a i n and p e r m i t c l a i m a n t t o 
work. West v. SAIF, supra a t 320-21. Claimant has t h e burden o f p r o v i n g t h a t 
t h e t r e a t m e n t i s r e a s o n a b l e and necessary. McGarrv v. SAIF, s u p r a . 

C l a i m a n t contends t h a t t h e t r e a t m e n t r e n d e r e d by Dr. Kennedy i s b o t h 
r e a s o n a b l e and necessary. Dr. Kennedy s u p p o r t s t h i s p o s i t i o n . A l t h o u g h t h e 
Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n , 
i t w i l l n o t do so when t h e r e are p e r s u a s i v e reasons t o do o t h e r w i s e . W e i l a n d v. 
SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n 
on o t h e r g r ounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . 
I n t h i s i n s t a n c e , t h e r e are p e r s u a s i v e reasons n o t t o g i v e Dr. Kennedy's c o n c l u 
s i o n s as t o t h e reasonableness and n e c e s s i t y o f c l a i m a n t ' s t r e a t m e n t g r e a t e r 
w e i g h t . 



1926 L i l l i e M. W i l l i s , 42 Van N a t t a 1923 (1990) 

F i r s t , c l a i m a n t ' s o f f i c e v i s i t s a r e made upon a schedu l e s e t by Dr. 
Kennedy's o f f i c e . When c l a i m a n t f i n i s h e s a t r e a t m e n t , she r e c e i v e s a new o f f i c e 
a p p o i n t m e n t b e f o r e she l e a v e s t h e o f f i c e . The t i m i n g o f t h e s e o f f i c e a p p o i n t 
ments bear no r e l a t i o n s h i p t o any need on t h e p a r t o f t h e c l a i m a n t , b u t m e r e l y 
r e f l e c t t h e passage o f an a p p r o p r i a t e amount o f t i m e between o f f i c e v i s i t s . ( T r . 
58-5 9 ) . 

Second, d u r i n g t h e r e l e v a n t t i m e p e r i o d s h e r e i n , c l a i m a n t has been p r e d o m i 
n a t e l y p a i n and d i s a b i l i t y f r e e . C laimant o f t e n went i n f o r her p r e s c h e d u l e d 
o f f i c e a p p o i n t m e n t and r e c e i v e d a t r e a t m e n t t h a t d i d n o t h i n g f o r h e r because she 
was n o t i n p a i n n or was she d i s a b l e d . (Exs. 8 & 1 1 ) . The t r e a t m e n t r e n d e r e d 
d u r i n g t h e s e t i m e s d i d n o t a i d c l a i m a n t , because a t t h o s e t i m e s c l a i m a n t d i d n o t 
have a p r o b l e m o r c o n d i t i o n t h a t needed t o be a i d e d . 

T h i r d , t h e t r e a t m e n t course t h a t c l a i m a n t was under d i d n o t a f f o r d c l a i m a n t 
any r e l i e f , i t was o n l y t o p r e v e n t e x a c e r b a t i o n s . ( T r . 6 2 ) . B u t , w h e t h e r c l a i m 
a n t was under t r e a t m e n t o r n o t , she would s t i l l have e x a c e r b a t i o n s i f she o v e r d i d 
a n y t h i n g . ( T r . 6 0 - 6 1 ) . The t r e a t m e n t d i d n o t h e l p m a i n t a i n c l a i m a n t ' s c o n d i t i o n 
i n any m a t e r i a l way because, r e g a r d l e s s o f t h e amount o r t i m i n g o f t r e a t m e n t , 
c l a i m a n t ' s c o n d i t i o n would r e a c t depending on her a c t i v i t i e s . 

F o u r t h , c l a i m a n t went f o r two months w i t h o u t any t r e a t m e n t a t one p o i n t . 
D u r i n g t h i s t i m e c l a i m a n t c o n t i n u e d t o be a b l e t o work. ( T r . 6 0 ) . S i n c e c l a i m 
a n t was a b l e t o c o n t i n u e w o r k i n g w i t h o u t t r e a t m e n t , t h e r e has been no showing 
t h a t h e r t r e a t m e n t i s necessary t o m a i n t a i n i n g her employment. 

A l l o f t h e s e reasons demonstrate t h a t c l a i m a n t ' s c u r r e n t t r e a t m e n t s a r e n o t 
r e a s o n a b l e and nec e s s a r y a t any f r e q u e n c y , c o n t r a r y t o t h e o p i n i o n o f Dr. Kennedy 
t h a t t h e y a r e . T h e r e f o r e , we do not g i v e much w e i g h t t o Dr. Kennedy's o p i n i o n on 
t h i s m a t t e r . 

On t h e o t h e r hand, Dr. Howell o f f e r s an o p i n i o n t h a t i s b o t h w e l l - r e a s o n e d 
and c o n s i s t e n t . Dr. Ho w e l l o p i n e d t h a t c l a i m a n t i s n o t i n need o f any t r e a t m e n t 
when she i s p a i n f r e e . He f u r t h e r r e p o r t s t h a t s i n c e c l a i m a n t ' s c u r r e n t c o n d i 
t i o n had r e s o l v e d , t r e a t m e n t would n o t be o f any b e n e f i t . We f i n d Dr. H o w e l l ' s 
o p i n i o n on t h i s m a t t e r t o be more p e r s u a s i v e . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have c o n s i d e r e d t h e e x h i b i t o f f e r e d by c l a i m a n t f o r purposes o f im p e a c h i n g 
H o w e l l ' s c r e d i b i l i t y . I n d o i n g so, we do n o t view t h e Department o f Human 
Resource's memo, w h i c h l i s t e d H owell as a p h y s i c i a n e x c l u d e d f r o m b i l l i n g Medi
c a r e , p a r t i c u l a r l y r e l e v a n t t o t h e case a t hand. I n any e v e n t , t h e memo i s i n 
s u f f i c i e n t t o a l t e r o ur c o n c l u s i o n t h a t Howell's o p i n i o n i s b o t h w e l l - r e a s o n e d 
and p e r s u a s i v e . 

C l a i m a n t has f a i l e d t o prov e by a preponderence o f t h e e v i d e n c e t h a t h e r 
t r e a t m e n t by Dr. Kennedy, d u r i n g t h e r e l e v a n t t i m e s h e r e i n , i s r e a s o n a b l e and 
nec e s s a r y . 

P e n a l t i e s and A t t o r n e y Fees 

C o n s i d e r i n g o u r r e a s o n i n g c o n c e r n i n g t h e " J u r i s d i c t i o n a l " i s s u e and o u r 
"Reasonable and Necessary" f i n d i n g , we do n o t f i n d t h e i n s u r e r ' s d e n i a l s t o be 
u n r e a s o n a b l e . C o n s e q u e n t l y , p e n a l t i e s and r e l a t e d a t t o r n e y f e e s a r e n o t assess
a b l e on t h a t b a s i s . 

However, t h e i n s u r e r ' s August 27, 1987 d e n i a l was i n p a r t p r o s p e c t i v e , and 
t h e r e f o r e t h e i s s u e o f a p e n a l t y on t h a t d e n i a l must be addressed. I t can be 
contended t h a t because t h i s d e n i a l was p r o s p e c t i v e , i t was u n r e a s o n a b l e . We d i s 
agree . 
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I t was n o t u n t i l a f t e r t h e issuance o f t h e employer's August 27, 1987 
d e n i a l t h a t t h e Cou r t o f Appeals d e c i d e d E v a n i t e F i b e r Corp. v. S t r i p l i n , supra. 

T h e r e f o r e , under t h e c i r c u m s t a n c e s , and c o n s i d e r i n g t h e law a t t h e t i m e t h e 
employer i s s u e d i t s d e n i a l , we do n o t f i n d t h a t t h e d e n i a l was u n r e a s o n a b l e . 
C o n s e q u e n t l y , no p e n a l t i e s o r a r e l a t e d a t t o r n e y f e e w i l l be assessed. 

Even i f we d i d f i n d t h e d e n i a l t o be un r e a s o n a b l e , because we have a f f i r m e d 
t h e r e a s o n a b l e and necessary p o r t i o n o f t h e August 27, 1987 d e n i a l , as w e l l as 
t h e subsequent January 26, 1988 d e n i a l , t h e r e a r e no amounts " t h e n due" upon 
w h i c h t o base a p e n a l t y . A c c o r d i n g l y , no p e n a l t y - r e l a t e d a t t o r n e y f e e may be 
a s s e s s e d . e i t h e r . L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . 

ORDER 

The Referee's o r d e r d a t e d Feburary 26, 1988 i s r e v e r s e d . The d e n i a l d a t e d 
August 27, 1987 i s s e t a s i d e , i n p a r t , as p r o s p e c t i v e . For s e r v i c e s a t h e a r i n g 
and on r e v i e w c o n c e r n i n g t h e p r o s p e c t i v e d e n i a l i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded $100, t o be p a i d by t h e i n s u r e r . That p o r t i o n o f t h e August 27, 1987 
d e n i a l t h a t d e n i e d c l a i m a n t ' s u n p a i d m e d i c a l s e r v i c e s up t o t h e November 15, 1987 
e x a c e r b a t i o n and t h e January 26, 1988 d e n i a l as n o t r e a s o n a b l e and necessary, i s 
r e i n s t a t e d and u p h e l d . The January 26, 1988 d e n i a l i s r e i n s t a t e d and u p h e l d . 
The R e f e r e e ' s $1,000 p e n a l t y - r e l a t e d a t t o r n e y f e e i s r e v e r s e d . 

August 3 1 . 1990 C i t e as 42 Van N a t t a 1927 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS A. WUELLETT, Claimant 

WCB Case No. 83-03294 
ORDER ON REVIEW 

P o z z i , W i l s o n , e t a l . , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r t h a t : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s l e f t arm and neck i n j u r y c l a i m on t h e b a s i s t h a t 
i t was i m p r o p e r l y i s s u e d ; and (2) awarded c l a i m a n t ' s a t t o r n e y an assessed f e e 
f o r o v e r t u r n i n g t h e d e n i a l . On r e v i e w t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r 
ney f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s l e f t arm and neck on August 
1 1 , 1980. The c l a i m was accepted and b e n e f i t s were p a i d . I n a d d i t i o n t o h i s 
w o r k e r s ' compensation c l a i m , c l a i m a n t a l s o f i l e d a l o n g s h o r e and h a r b o r w o r k e r s ' 
c l a i m a l l e g i n g t h a t h i s i n j u r y f e l l w i t h i n t h e j u r i s d i c t i o n o f t h e Longshore
men's and Harbor Workers' Compensation A c t . 

On December 29, 1982, A d m i n i s t r a t i v e Law Judge M u r t y f o u n d t h a t c l a i m a n t 
f e l l w i t h i n t h e j u r i s d i c t i o n o f t h e Longshore and Harbor Workers' Compensation 
A c t and o r d e r e d t h a t b e n e f i t s be p a i d a c c o r d i n g l y . T h e r e a f t e r , t h e i n s u r e r 
a p p e a l e d t h e D e c i s i o n and Order o f t h e A d m i n i s t r a t i v e Law Judge. 

On March 3 1 , 1983, t h e i n s u r e r i s s u e d i t s d e n i a l on t h e b a s i s t h a t 
c l a i m a n t was a n o n - s u b j e c t worker under t h e Oregon Workers' Compensation system 
a t t h e t i m e o f h i s i n j u r y . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , p r e c l u d e d 
t h e i n s u r e r f r o m i s s u i n g a d e n i a l o f a c l a i m i t had p r e v i o u s l y a c c e p t e d . We 
d i s a g r e e . 

The i n s u r e r argues t h a t Bauman, supra i s n o t a p p l i c a b l e under t h e f a c t s o f 
t h i s case because i t d i d n o t deny t h e c l a i m u n t i l c l a i m a n t had s u c c e s s f u l l y ob
t a i n e d an a d j u d i c a t i o n t h a t h i s c l a i m was covered under t h e Longshoremen's and 
Harbor Workers' Compensation A c t . We agree t h a t Bauman, s u p r a , i s n o t a p p l i c a 
b l e t o t h e f a c t s o f t h i s case. 

A t t h e t i m e t h e i n s u r e r i s s u e d i t s d e n i a l , i t had ac c e p t e d c l a i m a n t ' s 
c l a i m and was p a y i n g b e n e f i t s . However, i n t h e i n t e r i m c l a i m a n t a l s o f i l e d a 
longshoremen's and h a r b o r w o r k e r s ' c l a i m which was s u b s e q u e n t l y f o u n d w i t h i n t h e 
j u r i s d i c t i o n o f t h a t a c t and b e n e f i t s were p a i d a c c o r d i n g l y . 

The c o u r t r e c e n t l y h e l d i n Camlu R e t i r e m e n t Center v. Evenhus, 102 Or App 
603 ( 1 9 9 0 ) , t h a t Bauman, supra, does n o t p r o h i b i t an i n s u r e r f r o m i s s u i n g a 
d e n i a l on a c l a i m i t has p r e v i o u s l y accepted where t h e d e n i a l was based on t h e 
f a c t t h a t i t d i d n o t p r o v i d e coverage f o r t h e i n j u r y . The c o u r t c i t e d i t s d e c i 
s i o n i n Oak C r e s t Care Center v. Bond, 101 Or App 15, 19, r e v den 310 Or 121 
( 1 9 9 0 ) , i n w h i c h i t s t a t e d "Bauman does n o t a p p l y t o i n v a l i d a t e such a d e n i a l o r 
b i n d a c a r r i e r t o a p r e v i o u s acceptance when t h e r e i s a l a c k o f cov e r a g e . " 
Camlu, s u p r a a t 605. We a n a l o g i z e t h e f a c t s o f t h i s case t o t h o s e i n Camlu. 

I n t h i s case t h e i n s u r e r i s s u e d a d e n i a l n o t on t h e m e r i t s o f t h e c l a i m i t 
had p r e v i o u s l y a c c e p t e d , b u t on t h e b a s i s t h a t c l a i m a n t was n o t a s u b j e c t w o r k e r 
under Oregon's Workers' Compensation law. I : n o t h e r words, when c l a i m a n t ' s 
c l a i m was c o n c l u s i v e l y d e t e r m i n e d t o be w i t h i n t h e j u r i s d i c t i o n o f t h e Long
shoremen's and Harbor Workers' A c t , he was s i m u l t a n e o u s l y d e t e r m i n e d t o be a 
n o n - s u b j e c t w o r k e r under Oregon Workers' Compensation law. See ORS 6 5 6 . 0 2 7 ( 4 ) ; 
Mann v. SAIF, 91 Or App 715 (19 8 8 ) . T h e r e f o r e , we f i n d t h a t t h e i n s u r e r p r o p e r l y 
i s s u e d i t s d e n i a l . A c c o r d i n g l y , we r e i n s t a t e t h e i n s u r e r ' s d e n i a l . 

A t t o r n e y Fees 

Inasmuch as we have r e i n s t a t e d t h e i n s u r e r ' s d e n i a l , i t f o l l o w s t h a t 
c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a f e e f o r s e t t i n g a s i d e t h e i n s u r e r ' s 
d e n i a l a t h e a r i n g . A c c o r d i n g l y , we r e v e r s e t h e Referee's award o f an assessed 
a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d September 3, 1986 and October 2, 1987 a r e r e 
v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The Ref e r e e ' s $1,000 
assessed a t t o r n e y f e e i s r e v e r s e d . 

August 3 1 , 1990 C i t e as 42 Van N a t t a 1928 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHXiENE R. ZIMMERLY, Claimant 

WCB Case No. 88-09124 
ORDER QN REVIEW 

F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
B u l l a r d , K o r s h o j , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S e i f e r t ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r s u i c i d a l 
d e p r e s s i o n . I n her b r i e f , c l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r 
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t h a t f a i l e d t o award c l a i m a n t ' s a t t o r n e y an a t t o r n e y f e e f o r s e r v i c e s a t hear
i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y f e e s . We a f f i r m i n 
p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , 46 y e a r s o l d , had been t a k i n g a n t i d e p r e s s a n t m e d i c a t i o n and r e 
c e i v i n g p s y c h o t h e r a p y s i n c e a t l e a s t 1980, a f t e r she a t t e m p t e d s u i c i d e . ( T r . 
29 - 3 0 ) . She was diagnosed w i t h major a f f e c t i v e / m a j o r d e p r e s s i v e d i s o r d e r and 
p r o b a b l e u n d e r l y i n g p e r s o n a l i t y d i s o r d e r . ( T r . 124, 153). She was b r i e f l y hos
p i t a l i z e d a g a i n i n 1982 f o r s u i c i d a l i d e a t i o n , u n r e l a t e d t o her employment. 

C l a i m a n t worked as a S e r v i c e C o o r d i n a t o r f o r t h e employer, a f e d e r a l l y 
s u b s i d i z e d h o u s i n g program f o r low income persons, b e g i n n i n g i n J u l y 1981. (Ex. 
1-3 ) . Her j o b e n t a i l e d e v a l u a t i n g a p p l i c a n t s , i n s p e c t i n g h o u s i n g , and compl e t 
i n g l a r g e amounts o f paperwork and r e p o r t s . (Ex. 1 -4). 

I n J u l y 1987 c l a i m a n t broke her l e f t , dominant-hand thumb i n a nonwork-
r e l a t e d i n j u r y . The l e f t hand was p u t i n a c a s t . As a r e s u l t , she was r e q u i r e d 
t o w r i t e w i t h h er non-dominant hand. ( T r . 2 7 ) . She f e l l b e h i n d i n her paper
work, f o r w h i c h she compensated by w o r k i n g evenings and weekends. 

The program methodology changed s e v e r a l t i m e s between J u l y 1987 and 
F e b r u a r y 1988, when c l a i m a n t t o o k t i m e o f f t o have s u r g e r y on her thumb. These 
changes r e s u l t e d i n i n c r e a s e d w o r k l o a d s . 

As a r e s u l t o f a major r e o r g a n i z a t i o n a t t h e employer i n November 1987, 
c l a i m a n t ' s o f f i c e was r e l o c a t e d from e a s t P o r t l a n d t o Columbia V i l l a i n N o r t h 
P o r t l a n d , an area where t h e r e i s a h i g h i n c i d e n c e o f v i o l e n t c r i m e . C l a i m a n t ' s 
s u p e r v i s o r changed a t t h e same t i m e . He t o l d c l a i m a n t n o t t o work l a t e , come i n 
e a r l y o r work on weekends. Claimant n e v e r t h e l e s s c o n t i n u e d t o work odd ho u r s . 
Employees were exp e c t e d t o work evenings and weekends t o keep up t h e i r case 
l o a d s . ( T r . 3 8 5 ) . 

C l a i m a n t r e c e i v e d a w r i t t e n r e p r i m a n d f r o m her s u p e r v i s o r i n January 1988 
f o r n e g l e c t i n g t o f o l l o w p r o c e d u r e s . The r e p r i m a n d s t a t e d t h a t any subsequent 
f a i l u r e s t o f o l l o w p r o c e d u r e s c o u l d r e s u l t i n d i s c i p l i n a r y a c t i o n up t o and i n 
c l u d i n g t e r m i n a t i o n . (Ex. 1-54). Cl a i m a n t f i l e d a g r i e v a n c e w i t h h er u n i o n 
o v e r t h e r e p r i m a n d . ( T r . 378-79). Claimant a l s o r e c e i v e d a pe r f o r m a n c e e v a l u a 
t i o n on January 28, 1988 t h a t i n d i c a t e d she needed improvement i n a number o f 
a r e a s , i n c l u d i n g t h e a rea t h a t was t h e s u b j e c t o f t h e r e p r i m a n d . (Ex. 1-61). 

A f t e r t h e o f f i c e r e l o c a t i o n , a memo was c i r c u l a t e d r e g a r d i n g t i m e o f f 
work f o r i l l n e s s and i n j u r y and r e i n s t a t e m e n t r i g h t s . T h e o r e t i c a l l y , an em
p l o y e e who was absent because o f a n o n j o b - r e l a t e d i n j u r y f o r more t h a n 11 con
s e c u t i v e days and who c o u l d n o t r e t u r n t o h i s o r her r e g u l a r employment c o u l d be 
t e r m i n a t e d , a l t h o u g h t h e p o l i c y was t o r e i n s t a t e t h e employee t o s u i t a b l e work 
i f p o s s i b l e . (Def. ex. 2 ) . 

Knowing t h a t c l a i m a n t would be o f f work f o r s u r g e r y , t h e employer p r o 
moted a s e c r e t a r y t o r e p l a c e c l a i m a n t t e m p o r a r i l y . (Ex. 1-55). The s e c r e t a r y 
was i n e x p e r i e n c e d and c l a i m a n t became concerned t h a t her work l o a d w o u ld f a l l 
even f u r t h e r b e h i n d . As a r e s u l t o f b e i n g b e h i n d i n her work, t h e r e p r i m a n d , 
t h e p e r f o r m a n c e e v a l u a t i o n , t h e i n e x p e r i e n c e d r e p l a c e m e n t , and t h e memo, 
c l a i m a n t became a f r a i d t h a t she would l o s e her j o b w h i l e she was on m e d i c a l 
l e a v e f o r h er s u r g e r y . 

C l a i m a n t had thumb s u r g e r y on February 3, 1988. On F e b r u a r y 16, 1988 she 
was r e l e a s e d t o l i g h t d u t y work, i . e . , work t h a t d i d n o t r e q u i r e h e r t o use her 
l e f t hand e x c e p t as a h e l p e r . ( C I . Ex. 1 ) . 
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When c l a i m a n t r e t u r n e d t o work on February 22, 1988 she f o u n d her o f f i c e 
o c c u p i e d by t h e s e c r e t a r y . The s u p e r v i s o r a s s i g n e d c l a i m a n t a desk and a c h a i r 
i n a s t o r a g e room t h a t had f o r m e r l y been t h e s e c r e t a r y ' s l o c a t i o n . I t was 
l o c a t e d some d i s t a n c e f r o m t h e c l u s t e r o f s e r v i c e c o o r d i n a t o r o f f i c e s and had no 
t e l e p h o n e . The s u p e r v i s o r t o o k c l a i m a n t o f f her j o b as a s e r v i c e c o o r d i n a t o r 
and a s s i g n e d her t o pro c e s s p r o p e r t y damage c l a i m s t h a t o t h e r w o r k e r s had n o t 
been a b l e t o f i n d t i m e f o r . ( T r . 4 7 ) . Claimant was t o l d she was n o t t o t a l k t o 
l a n d l o r d s and t e n a n t s f r o m her former case l o a d . ( T r . 5 1 ) . The employer d i d 
n o t e x p l a i n t o c l a i m a n t t h e reason he c o n t i n u e d t h e s e c r e t a r y i n c l a i m a n t ' s j o b , 
nor d i d he t e l l h er how l o n g she would be r e a s s i g n e d t o new d u t i e s . ( T r . 336-
37) . 

As a r e s u l t o f t h e p h y s i c a l r e l o c a t i o n , work r e a s s i g n m e n t and her i s o l a 
t i o n , c l a i m a n t became c o n v i n c e d t h a t she was c o m p l e t e l y i n c o m p e t e n t and w o u l d 
never be a b l e t o do a j o b a g a i n . ( T r . 9 1 ) . She l e f t work a t noon on F e b r u a r y 
26, 1988, i n t e n d i n g t o commit s u i c i d e . ( T r . 5 4 ) . A f t e r a co-worker warned 
c l a i m a n t ' s t h e r a p i s t , c l a i m a n t was h o s p i t a l i z e d . ( T r . 5 4 ) . She was d i a g n o s e d 
w i t h m a j o r d e p r e s s i o n , r e c u r r e n t , and b o r d e r l i n e p e r s o n a l i t y . (Ex. 1 0 - 1 ) . She 
was n o t r e l e a s e d t o r e t u r n t o work a f t e r t h a t t i m e . 

C l a i m a n t f i l e d a c l a i m f o r w o r k - r e l a t e d s u i c i d a l d e p r e s s i o n on A p r i l 14, 
1988. I t was d e n i e d May 9, 1988. 

C l a i m a n t had f u r t h e r thumb s u r g e r y on May 5, 1988 and made a n o t h e r 
s u i c i d e a t t e m p t on May 26, 1988, t h e d a t e she r e c e i v e d her l a s t paycheck. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t s u f f e r s f r o m r e c u r r e n t major d e p r e s s i o n and b o r d e r l i n e 
p e r s o n a l i t y . 

The assignment o f c l a i m a n t t o a d i f f e r e n t desk l o c a t i o n and d i f f e r e n t 
d u t i e s w i t h o u t c o m p l e t e e x p l a n a t i o n happened i n a r e a l and o b j e c t i v e sense. 
These were n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n , n or 
were t h e y r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n 
a c t i o n s by t h e employer. These c o n d i t i o n s were a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s m a j o r d e p r e s s i o n . 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r argues t h a t : (1) t h e c o r r e c t s t a n d a r d t o a p p l y t o t h i s o c c u 
p a t i o n a l d i s e a s e / m e n t a l d i s o r d e r case i s major c o n t r i b u t i n g cause; (2) c l a i m 
a n t ' s d i s a b i l i t y was caused by t h e n a t u r a l p r o g r e s s i o n o f her l o n g - s t a n d i n g 
m e n t a l d i s o r d e r ; (3) her assignment t o a d i f f e r e n t o f f i c e was n o t o b j e c t i v e l y 
s t r e s s f u l ; (4) any s t r e s s t h a t o c c u r r e d arose s o l e l y w i t h i n " t h e i m a g i n a r y p r o 
cesses o f c l a i m a n t ' s i m p a i r e d mind;" (5) c l a i m a n t ' s s u i c i d e a t t e m p t o f May 1988 
i s n o t compensable because s t r e s s from t h e c e s s a t i o n o f employment i s n o t com
p e n s a b l e ; and (6) t h e cause o f c l a i m a n t ' s m e n t a l d i s o r d e r was n o t h e r j o b , b u t 
her thumb s u r g e r y . 

C l a i m a n t argues t h a t her c l a i m i s compensable because: (1) t h e employ
ment c o n d i t i o n s p r o d u c i n g her d i s o r d e r were r e a l and o b j e c t i v e ; (2) she was 
d i a g n o s e d as h a v i n g a m e n t a l d i s o r d e r g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l commu
n i t y ; (3) she has p r o v i d e d c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e m e n t a l d i s o r 
d e r a r o s e o u t o f and i n t h e course o f employment; and (4) she has shown her em
ployment was a t l e a s t a m a t e r i a l c o n t r i b u t i n g cause o f her m e n t a l d i s o r d e r . 
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C o m p e n s a b i l i t y 

1931 

Because c l a i m a n t ' s l a s t p o t e n t i a l i n j u r i o u s exposure t o w o r k i n g c o n d i 
t i o n s i n v o l v i n g a m e n t a l d i s o r d e r was February 26, 1988, her c l a i m i s a n a l y z e d 
under t h e o c c u p a t i o n a l d i s e a s e law which became e f f e c t i v e J a n u a r y 1, 1988. See 
Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) ; E l l e n L. C r a w f o r d , 
41 Van N a t t a 1257, r e c o n 41 Van N a t t a 1362 ( 1 9 8 9 ) ; Donna E. Aschbacher, 41 Van 
N a t t a 1242 ( 1 9 8 9 ) . 

To e s t a b l i s h c o m p e n s a b i l i t y o f a m e n t a l d i s o r d e r under t h e amended occu
p a t i o n a l d i s e a s e law, we must be persuaded t h a t : (1) t h e employment c o n d i t i o n s 
p r o d u c i n g t h e m e n t a l d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e sense; (2) t h e y a r e 
c o n d i t i o n s o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n 
o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e , o r j o b performance e v a l u a t i o n a c t i o n s by 
t h e e mployer, o r c e s s a t i o n o f employment; (3) t h e r e i s a d i a g n o s i s o f a m e n t a l 
d i s o r d e r g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; and (4) 
t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e m e n t a l d i s o r d e r a r o s e o u t o f and 
i n t h e c o u r s e o f employment. ORS 6 5 6 . 8 0 2 ( 2 ) ( a ) - ( d ) . 

The R e f e r e e f o u n d c l a i m a n t ' s c l a i m compensable a f t e r r e q u i r i n g c l a i m a n t 
t o p r o v e t h a t w o r k - r e l a t e d c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f her 
d i s o r d e r . We a f f i r m , b u t our r e a s o n i n g d i f f e r s . I n o r d e r t o e s t a b l i s h a com
p e n s a b l e m e n t a l d i s o r d e r , an i n j u r e d worker needs t o p r o v e by c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t w o r k - r e l a t e d c o n d i t i o n s n o t o t h e r w i s e e x c l u d e d under ORS 
656.802(2) a r e a m a t e r i a l , r a t h e r t h a n major, cause o f t h e d i s o r d e r . Donna E. 
Aschbacher, s u p r a ; E l l e n L. C r a w f o r d , supra. 

C l a i m a n t argues t h a t t h e employment c o n d i t i o n s c o n t r i b u t i n g t o her m e n t a l 
d i s o r d e r e x i s t e d i n a r e a l and o b j e c t i v e sense, namely: t h e t r a n s f e r t o a new 
and dangerous o f f i c e l o c a t i o n , b e i n g b e h i n d i n her work, t h e r e p r i m a n d , t h e p e r 
formance e v a l u a t i o n , t h e memo, t h e i n e x p e r i e n c e d r e p l a c e m e n t , and, i n p a r t i c u 
l a r , d i s p l a c e m e n t f r o m her o f f i c e t o a desk and c h a i r i n an i s o l a t e d s t o r a g e 
room w i t h o u t a phone, and a change i n d u t i e s . A l t h o u g h c l a i m a n t ' s r e a c t i o n t o 
t h e s e e v e n t s was s u b j e c t i v e , t h e u n r e f u t e d e v i d e n c e shows t h a t t h e s e e v e n t s and 
c o n d i t i o n s i n f a c t o c c u r r e d . See Duran v. SAIF, 87 Or App 509 ( 1 9 8 7 ) . We con
c l u d e t h a t t h e s e a r e r e a l and o b j e c t i v e e v e n t s t h a t produced c l a i m a n t ' s m e n t a l 
d i s o r d e r . See ORS 6 5 6 . 8 0 2 ( 2 ) ( a ) . 

To d e t e r m i n e whether t h e s e w o r k - r e l a t e d c o n d i t i o n s a r e a m a t e r i a l cause 
o f c l a i m a n t ' s m e n t a l d i s o r d e r , we t u r n t o t h e m e d i c a l e v i d e n c e . Dr. Oken, 
c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n had been r e l 
a t i v e l y s t a b l e f r o m 1982 u n t i l 1988. ( T r . 137). C l a i m a n t s u f f e r s f r o m a b o r 
d e r l i n e p e r s o n a l i t y d i s o r d e r t h a t r e n d e r s her more s u s c e p t i b l e t h a n some p e o p l e 
t o s t r e s s . N e v e r t h e l e s s , t h a t c h a r a c t e r i s t i c remained unchanged u n t i l 1988. 
Dr. Oken o p i n e d t h a t s t r e s s i n t h e work p l a c e had been t h e cause o f c l a i m a n t ' s 
d e p r e s s i v e e p i s o d e and h o s p i t a l i z a t i o n i n February and May 1988. ( T r . 1 3 7 ) . He 
i n d i c a t e d t h a t c l a i m a n t had no t r o u b l e s a t t h a t t i m e a s i d e f r o m t h e d e t e r i o r a 
t i o n i n h e r work s i t u a t i o n and her concern t h a t she c o u l d n o t produce because o f 
h e r thumb s u r g e r y . ( T r . 138-139, 58, 6 1 , 6 2 ) . No p h y s i c i a n o f f e r e d any o p i n i o n 
c o n t r a r y t o Dr. Oken's. F u r t h e r , a l t h o u g h t h e i n s u r e r argued t h a t t h e s u r g e r y 
i n i t s e l f was t h e cause o f c l a i m a n t ' s s u i c i d a l d e p r e s s i o n , i t o f f e r e d no e v i 
dence i n s u p p o r t o f i t s c o n t e n t i o n . 

Under t h e s e c i r c u m s t a n c e s , c l a i m a n t has e s t a b l i s h e d by c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t her major d e p r e s s i v e d i s o r d e r arose o u t o f and i n t h e course 
o f h e r employment. However, her m e n t a l d i s o r d e r i s n o t compensable i f t h e con
d i t i o n s w h i c h caused her s u i c i d a l i d e a t i o n were "employment c o n d i t i o n s g e n e r a l l y 
i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n , " o r "reasonable d i s c i p l i n a r y , c o r r e c t i v e o r 
j o b p e r f o r m a n c e a c t i o n s by t h e employer," ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) , o r i f t h e r e i s no 
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" d i a g n o s i s o f a m e n t a l o r e m o t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n 
t h e m e d i c a l o r p s y c h o l o g i c a l community." ORS 6 5 6 . 8 0 2 ( 2 ) ( c ) . We t u r n t o an 
e x a m i n a t i o n o f t h e s e e x c l u s i o n s . 

We c o n c l u d e t h a t c l a i m a n t ' s d i s p l a c e m e n t f r o m her o f f i c e and h e r d u t y 
changes a r e c l a i m a n t ' s p r i m a r y s t r e s s o r s . We f u r t h e r c o n c l u d e t h a t t h e s e a r e 
n o t " c o n d i t i o n s g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g s i t u a t i o n . " Thus, w i t h o u t 
d e c i d i n g w h e t h e r c l a i m a n t ' s o t h e r s t r e s s o r s a r e i n h e r e n t i n e v e r y work s i t u a 
t i o n , we f i n d t h a t t h e o f f i c e and d u t y changes, a l o n e , were a m a t e r i a l cause o f 
c l a i m a n t ' s d e p r e s s i v e d i s o r d e r . As a r e s u l t , c l a i m a n t ' s c l a i m does n o t come 
w i t h i n t h e scope o f t h e e x c l u s i o n f o r c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y 
w o r k i n g s i t u a t i o n . F u r t h e r m o r e , t h e i n s u r e r has n o t m a i n t a i n e d t h a t c l a i m a n t ' s 
o f f i c e and d u t y changes were r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r f o r 
mance e v a l u a t i o n a c t i o n s by t h e employer. 

We n e x t c o n s i d e r t h e r e q u i r e m e n t o f a d i a g n o s i s o f a m e n t a l o r e m o t i o n a l 
d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l commu
n i t y . Dr. Oken, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , d iagnosed c l a i m a n t w i t h m a j o r 
d e p r e s s i v e d i s o r d e r . Dr. Colbach, M.D., p s y c h i a t r i s t , who p e r f o r m e d an i n d e p e n 
dent m e d i c a l e x a m i n a t i o n o f c l a i m a n t , diagnosed her as s u f f e r i n g f r o m m a j o r 
d e p r e s s i o n , and Dr. Keppel, M.D., diagnosed t h e same d i s o r d e r when c l a i m a n t was 
h o s p i t a l i z e d f o r s u i c i d a l i d e a t i o n i n February 1988. T h i s d i s o r d e r , d e f i n e d i n 
DSM-III-R, p u b l i s h e d by t h e American P s y c h o l o g i c a l A s s o c i a t i o n , i s g e n e r a l l y 
r e c o g n i z e d i n t h e p s y c h o l o g i c a l community. Thus, t h e c o n d i t i o n c l a i m e d s a t i s 
f i e s t h e r e q u i r e m e n t s o f ORS 6 5 6 . 8 0 2 ( 2 ) ( c ) . 

I n summary, c l a i m a n t ' s p e r c e p t i o n t h a t she was g o i n g t o l o s e her j o b and 
her p e r c e p t i o n t h a t she was incompetent and c o u l d n o t work a g a i n , w h e t h e r o r n o t 
u n r e a s o n a b l e , were based on her o f f i c e and d u t y changes, w h i c h were r e a l e v e n t s , 
n o t i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n , capable o f c a u s i n g s t r e s s . See Duran 
v. SAIF, s u p r a ; P e t e r s e n v. SAIF, 78 Or App 167, r e v den 301 Or 193 ( 1 9 8 6 ) . 
A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d , by c l e a r and c o n v i n c i n g 
e v i d e n c e , t h a t n o n - e x cluded w o r k - r e l a t e d c o n d i t i o n s were a m a t e r i a l cause o f her 
d e p r e s s i v e m e n t a l d i s o r d e r , w h i c h u l t i m a t e l y r e q u i r e d m e d i c a l s e r v i c e s and 
r e s u l t e d i n m e n t a l d i s a b i l i t y . 

A t t o r n e y Fee A t H e a r i n g 

C l a i m a n t ' s a t t o r n e y p r e v a i l e d a t h e a r i n g and t h u s d e s e r v e s an a t t o r n e y 
f e e . OAR 43 8 - 1 5 - 0 1 0 ( 6 ) . The Referee f a i l e d t o award t h i s f e e . A c c o r d i n g l y , we 
award i t on r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2, 1989, as r e c o n s i d e r e d March 20, 1989, 
i s a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . For s e r v i c e s a t h e a r i n g and on r e v i e w 
r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
f e e o f $6,625, p a y a b l e by t h e i n s u r e r . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WILLIS N. WELTZ, Claimant, 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
P a t r i c k M. Arnold, dba, Mike's Auto S a l e s , and, dba, P.M. A s s o c i a t e s , Employer 

WCB Case Nos. 88-14270 & 88-14271 
ORDER OF DISMISSAL 

A l l e n , S t o r t z , e t a l . , C l aimant A t t o r n e y s 
Winslow & Alway, Employer A t t o r n e y s 

The Department o f J u s t i c e , on b e h a l f o f t h e Department o f I n s u r a n c e and 
Fin a n c e ( D I F ) , r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H a r r i ' s o r d e r t h a t 
f o u n d c l a i m a n t ' s c l a i m remained compensable and d i r e c t e d t h e SAIF C o r p o r a t i o n t o 
pay b e n e f i t s and a t t o r n e y f e e s . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , scope 
o f r e v i e w , and whether b e n e f i t s p a i d from t h e I n d u s t r i a l A c c i d e n t Fund by SAIF 
under ORS 656.054 s h o u l d t e r m i n a t e by o p e r a t i o n o f law upon t h e R e f e r e e ' s r u l i n g 
t h a t t h e employer was n o t a s u b j e c t employer and c l a i m a n t was n o t a s u b j e c t 
w o r k e r a t t h e t i m e o f c l a i m a n t ' s i n j u r y . We d i s m i s s . 

FINDINGS OF FACT 

The a l l e g e d noncomplying employer t i m e l y f i l e d a h e a r i n g r e q u e s t c o n c e r n 
i n g a D i r e c t o r ' s proposed o r d e r f i n d i n g t h e employer t o be nonc o m p l y i n g . SAIF 
a c c e p t e d c l a i m a n t ' s c l a i m . The s o l e i s s u e a t h e a r i n g was t h e D i r e c t o r ' s p r o 
posed o r d e r . Both SAIF and DIF waived appearance. The Ref e r e e s e t a s i d e t h e 
D i r e c t o r ' s proposed o r d e r , f i n d i n g t h a t c l a i m a n t was n o t a s u b j e c t worker and 
t h e employer was n o t a s u b j e c t employer. The Referee t h e n o r d e r e d SAIF t o p r o 
cess c l a i m a n t ' s c l a i m , and t o pay c l a i m a n t b e n e f i t s and an assessed a t t o r n e y 
f e e . 

CONCLUSIONS OF LAW AND OPINION 

I f any p a r t y r e q u e s t s a h e a r i n g on a proposed o r d e r r e g a r d i n g n o n c o m p l i 
ance o r any o t h e r m a t t e r u n r e l a t e d t o a c l a i m , t h e Board a p p o i n t s a Referee t o 
h o l d a h e a r i n g . ORS 656.740(3); Heinz J.U. Sauerbrev, 37 Van N a t t a 1512 (19 8 5 ) . 
When a Ref e r e e i s s u e s an o r d e r p u r s u a n t t o a proposed o r d e r o f noncompliance, i t 
i s t h e n a f i n a l o r d e r o f t h e D i r e c t o r and must be appealed d i r e c t l y t o t h e Court 
o f A p p e a l s . ORS 656.740(4); ORS 183.480(1) and ( 2 ) ; ORS 183 . 4 8 2 ( 1 ) . See 
S t a n l e y W i l s o n , 40 Van N a t t a 387 (19 8 8 ) . 

Here, t h e s o l e i s s u e r a i s e d a t h e a r i n g was noncompliance; c o m p e n s a b i l i t y 
was n o t l i t i g a t e d . Because a m a t t e r c o n c e r n i n g a c l a i m was n o t c o n t e s t e d a t 
h e a r i n g , p r o p e r r e v i e w o f t h i s o r d e r i s b e f o r e t h e Court o f Appeals . ORS 
65 6 . 7 4 0 ( 4 ) . I t i s r e g r e t t a b l e t h a t t h e Referee's s t a t e m e n t o f ap p e a l r i g h t s may 
have m i s l e d t h e p a r t i e s . However, t h e Board's j u r i s d i c t i o n i s s t a t u t o r y , and an 
i n c o r r e c t s t a t e m e n t o f appeal r i g h t s cannot expand o r c o n t r a c t t h i s j u r i s d i c 
t i o n . M i l t e n b e r q e r v. Howard's Plumbing, 93 Or App 475 ( 1 9 8 8 ) ; L a r r y J. P o w e l l , 
42 Van N a t t a 1594 (1 9 9 0 ) . 

P a r e n t h e t i c a l l y , we not e t h a t t h e Referee exceeded t h e p r o p e r scope o f h i s 
r e v i e w i n a d d r e s s i n g t h e c o m p e n s a b i l i t y i s s u e , which was n o t b e f o r e him a t hear
i n g . As a r e s u l t , t h a t p o r t i o n o f t h e Referee's o r d e r t h a t r e q u i r e d SAIF t o 
compensate c l a i m a n t and t o pay a t t o r n e y fees would appear t o be g r a t u i t o u s . 

I n any e v e n t , because we l a c k j u r i s d i c t i o n , we d i s m i s s t h e r e q u e s t f o r r e 
v i e w w i t h o u t making any d e c i s i o n on t h e m e r i t s r e g a r d i n g c l a i m a n t ' s c o n t i n u i n g 
r i g h t t o b e n e f i t s . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA J . RAYMOND, Claimant 

WCB Case No. 88-22283 
ORDER ON REVIEW 

M a r t i n J. McKeown, Claimant A t t o r n e y 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Seymour's o r d e r w h i c h : 
(1) a f f i r m e d a D e t e r m i n a t i o n Order award o f 30 p e r c e n t (96 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r a low back i n j u r y ; (2) d i d n o t award s c h e d u l e d d i s a b i l 
i t y f o r a l e g c o n d i t i o n ; and (3) found t h a t t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r 
o f f s e t o f overpayments was moot. I n her b r i e f , c l a i m a n t argues t h a t h e r c l a i m 
was p r e m a t u r e l y c l o s e d because SAIF f a i l e d t o p r o v i d e s u f f i c i e n t i n f o r m a t i o n t o 
c o m p l e t e l y r a t e h er im p a i r m e n t . On r e v i e w , t h e i s s u e s a r e p r e m a t u r e c l o s u r e , 
o f f s e t , and e x t e n t o f scheduled and unscheduled permanent d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was 37 y e a r s o f age a t t h e t i m e o f h e a r i n g . She was n o t 
w o r k i n g . Her h i g h e s t SVP over t h e t e n ye a r s p r i o r t o t h e d a t e o f h e a r i n g was 4, 
f o r work as a nur s e ' s a i d e . DOT 355.674-014. 

C l a i m a n t has had a s i n g l e l e v e l m icrolumbar d i s c e c t o m y . I n t h e lumbar 
a r e a , c l a i m a n t has r e t a i n e d 60 degrees f l e x i o n , 10 degrees e x t e n s i o n , 20 degrees 
r i g h t f l e x i o n and 30 degrees l e f t f l e x i o n . There i s no e v i d e n c e by w h i c h i t can 
be d e t e r m i n e d i f c l a i m a n t i s e n t i t l e d t o an impairment v a l u e f o r reduced t h o r a 
columbar r o t a t i o n . 

C l a i m a n t has sever e , p r e e x i s t i n g s c o l i o s i s w h i c h r e s u l t s i n h e r s h o r t 
ened l e g and L4-5 d i s c b u l g e . 

CONCLUSIONS OF LAW AND OPINION 
Premature C l o s u r e 

C l a i m a n t argues t h a t , because SAIF d i d n o t submit i n f o r m a t i o n r e g a r d 
i n g l o s s o f r o t a t i o n t o t h e E v a l u a t i o n D i v i s i o n , her c l a i m was p r e m a t u r e l y 
c l o s e d . We d i s a g r e e . 

The t e s t f o r d e t e r m i n i n g whether a c l a i m was p r e m a t u r e l y c l o s e d i s 
whether c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e . Here, 
c l a i m a n t was fo u n d t o be m e d i c a l l y s t a t i o n a r y on t h e same d a t e her ranges o f 
back m o t i o n were measured. The absence o f r o t a t i o n i n f o r m a t i o n i s i r r e l e v a n t t o 
a d e t e r m i n a t i o n o f c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s . Moreover, we r a t e 
permanent d i s a b i l i t y a t t h e t i m e o f h e a r i n g and c l a i m a n t has t h e burden o f p r o v 
i n g e x t e n t o f d i s a b i l i t y . ORS 656.266. 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

C l a i m a n t argues t h a t she sh o u l d r e c e i v e an award o f sc h e d u l e d d i s a b i l 
i t y f o r a s h o r t e n e d l e g and f o r a t r o p h y o f her l e f t t h i g h and c a l f . She argues 
t h a t an i n j u r y t o t h e L4-5 area o f t h e back c o u l d c r e a t e a n e u r o l o g i c a l p r o b l e m 
i n t h e l e g . However, none o f t h e m e d i c a l r e p o r t s r e l a t e c l a i m a n t ' s u n o p e r a t e d 
L4-5 d i s c b u l g e o r her l e f t l e g problems t o her compensable i n j u r y . A c c o r d 
i n g l y , we agree w i t h t h e Referee t h a t , because t h e eviden c e does n o t r e l a t e 
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c l a i m a n t ' s l e g problems t o her compensable i n j u r y , she i s n o t e n t i t l e d t o an 
award o f sc h e d u l e d permanent d i s a b i l i t y . ORS 656.214 ( 2 ) . 

1935 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e 
R e f e r e e a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by 
t h e D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 65 6 . 2 8 3 ( 7 ) . We a p p l y t h e 
same r u l e s , s p e c i f i c a l l y , t h e v e r s i o n o f OAR 436-35-001 e t seq i n e f f e c t a t t h e 
t i m e o f t h e December 20, 1988 D e t e r m i n a t i o n Order. 

F o l l o w i n g t h e a p p l i c a t i o n o f t h e d i s a b i l i t y s t a n d a r d s , t h e Referee 
c o n c l u d e d t h a t c l a i m a n t ' s d i s a b i l i t y does n o t exceed t h e 30 p e r c e n t unscheduled 
permanent d i s a b i l i t y t h a t she has p r e v i o u s l y been awarded. We agree. 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d 
a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " 
t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h 
ed, t h e v a l u e s f o r age and e d u c a t i o n a re added and t h e sum i s m u l t i p l i e d by t h e 
a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n 
added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 37 y e a r s i s 0. Former OAR 
436-35- 2 9 0 ( 3 ) . 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l e d u c a t i o n and 
h i g h s c h o o l d i p l o m a i s 0. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( b ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f hear
i n g was 4, as a nur s e a i d e . (DOT # 355.674-014). T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

T r a i n i n g 

C l a i m a n t has documented t r a i n i n g as a C e r t i f i e d N u r s i n g A s s i s t a n t . 
T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 0. Former OAR 436-35-300(5). 
C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 3, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e 
s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 436-35-300(6). 

A d a p t a b i l i t y 

C l a i m a n t was n o t w o r k i n g a t t h e t i m e o f h e a r i n g . We c o n c l u d e t h a t , 
because c l a i m a n t r e t a i n s t h e p h y s i c a l c a p a c i t y t o l i f t 25 pounds i n t e r m i t t e n t l y 
and 10 pounds f r e q u e n t l y , she i s a b l e t o p e r f o r m j o b s i n t h e l i g h t t o s e d e n t a r y 

I m p a i r m e n t 

I n t h e t h o r a c o l u m b a r r e g i o n , c l a i m a n t r e t a i n s 60 degrees f l e x i o n f o r a 
v a l u e o f 3. She r e t a i n s 10 degrees e x t e n s i o n f o r a v a l u e o f 2. For r e t a i n i n g 
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20 degrees r i g h t f l e x i o n she i s . e n t i t l e d t o a v a l u e o f 0. She r e t a i n s 30 
degrees l e f t f l e x i o n f o r a v a l u e o f 0 as w e l l . Former OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) - ( 8 ) . 
No range o f m o t i o n i n f o r m a t i o n was a v a i l a b l e f o r l e f t o r r i g h t r o t a t i o n , and as 
d i s c u s s e d above, we r a t e w i t h o u t t h o s e f i g u r e s . Range o f m o t i o n v a l u e s a r e 
added f o r a t o t a l v a l u e o f 5. Former OAR 436-35-360(10). A d d i t i o n a l l y , 
c l a i m a n t had' a d i s c e c t o m y f o r w h i c h she r e c e i v e s a v a l u e o f 5. Former OAR 436-
3 5 - 3 5 0 ( 2 ) . Combining her impairment v a l u e s we a r r i v e a t a t o t a l o f 9.8. See 
fo r m e r OAR 436-35-360(11). 

C l a i m a n t argues t h a t she i s a l s o e n t i t l e d t o a v a l u e o f 4 f o r an 
u n o p e r a t e d d i s c derangement w i t h c l i n i c a l l y - r e l a t e d r e s i d u a l symptoms. We 
d i s a g r e e . As p r e v i o u s l y d i s c u s s e d , none o f t h e m e d i c a l e v i d e n c e r e l a t e s 
c l a i m a n t ' s u n o p e r a t e d d i s c problem t o her compensable i n j u r y . A c c o r d i n g l y , we 
d e c l i n e t o award an a d d i t i o n a l v a l u e t o t h e unoperated d i s c c o n d i t i o n . 

C o mputation o f unscheduled d i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n v a l u e , 3, t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 6, t h e p r o d u c t i s 18. 
When t h a t v a l u e i s added t o c l a i m a n t ' s t o t a l impairment v a l u e o f 9.8, t h e r e s u l t 
i s 27.8 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . That number i s 
rounded t o t h e n e x t h i g h e s t whole number f o r a t o t a l o f 28. Former OAR 436-35-
2 8 0 ( 7 ) . C l a i m a n t ' s t o t a l unscheduled permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s 28 p e r c e n t . 

F i n a l l y , c l a i m a n t contends t h a t she i s e n t i t l e d t o d i s a b i l i t y i n a d d i 
t i o n t o t h a t d e t e r m i n e d by t h e s t a n d a r d s , because t h e r e i s c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t t h e s t a n d a r d s do n o t a d e q u a t e l y r e f l e c t h er l o s s o f e a r n i n g capac
i t y . See f o r m e r ORS 656.283( 7 ) . Claimant argues t h a t she has s i g n i f i c a n t l o s s 
o f s t r e n g t h t h a t i s n o t compensated under t h e s t a n d a r d s . 

I n s u p p o r t o f her argument, c l a i m a n t n o t e s t h a t subsequent amendments 
t o t h e d i s a b i l i t y s t a n d a r d s p r o v i d e impairment v a l u e f o r l o s s o f f u n c t i o n due t o 
l o s s o f s t r e n g t h . OAR 436-35-350(4). Claimant argues t h a t t h e amended s t a t u t e s 
c o n s t i t u t e c l e a r and c o n v i n c i n g evidence t h a t she has n o t been a d e q u a t e l y com
pe n s a t e d under t h e p r i o r s t a n d a r d s . We d i s a g r e e . 

We have p r e v i o u s l y r e j e c t e d arguments t h a t t h e c u r r e n t s t a n d a r d s a r e 
c l e a r and c o n v i n c i n g e v i d e n c e per se t h a t c l a i m a n t was undercompensated by h e r 
award under t h e p r i o r s t a n d a r d s . See e.g. Joseph Anger, 41 Van N a t t a 827 
( 1 9 8 9 ) . Moreover, we f i n d t h a t i n t h e a p p l i c a t i o n o f t h e d i s a b i l i t y s t a n d a r d s , 
f o r m e r OAR 436-35-000 e t seg, which were e f f e c t i v e a t t h e t i m e o f t h e J u l y 6, 
1988 D e t e r m i n a t i o n Order, c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s have been c o n s i d e r e d . 
We do n o t f i n d c l e a r and c o n v i n c i n g evidence o f permanent unscheduled d i s a b i l i t y 
i n excess o f t h a t d e t e r m i n e d by a p p l i c a t i o n o f t h e " s t a n d a r d s . " 

C l a i m a n t has p r e v i o u s l y been awarded 30 p e r c e n t permanent d i s a b i l i t y . 
Because SAIF does n o t r e q u e s t t h a t c l a i m a n t ' s award be reduced, we a f f i r m t h e 
Refere e ' s o r d e r . 

O f f s e t 

I n t h e eve n t c l a i m a n t was awarded a d d i t i o n a l permanent d i s a b i l i t y , 
SAIF r e q u e s t e d a u t h o r i z a t i o n t o o f f s e t an a l l e g e d overpayment o f t e m p o r a r y d i s 
a b i l i t y . Because c l a i m a n t i s awarded no a d d i t i o n a l permanent d i s a b i l i t y , we do 
no t address SAIF's o f f s e t r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BEVERLY A. BONO, Claimant 
WCB Case No. 86-17765 

ORDER ON REMAND 
B r i a n R. Whitehead, Claimant A t t o r n e y 
Schwabe, e t a l . , , Defense A t t o r n e y s 

K e v i n L. Mannix, A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Cou r t o f Appeals . Oak 
C r e s t Care Center v. Bond, 101 Or App 15 (19 9 0 ) . The c o u r t has r e v e r s e d our 
o r d e r i n B e v e r l y A. Bond, 41 Van N a t t a 975 (1 9 8 9 ) , w h i c h had fo u n d t h a t Cigna's 
d e n i a l , based on a l a c k o f coverage, was p r o h i b i t e d under Bauman v. SAIF, 295 Or 
788 ( 1 9 8 3 ) . S p e c i f i c a l l y , t h e c o u r t h e l d t h a t Bauman does n o t a p p l y t o i n v a l i 
d a t e a d e n i a l based on a l a c k o f coverage o r t o b i n d a c a r r i e r t o a p r e v i o u s 
a c c eptance when t h e r e i s a l a c k o f coverage. Reasoning t h a t o ur o r d e r d i d n o t 
c o n s i d e r t h e r e m a i n i n g i s s u e s r a i s e d by a d e n i a l i s s u e d by C r a w f o r d R i s k Manage
ment, t h e c o u r t has remanded. We proceed w i t h our r e c o n s i d e r a t i o n . 

C r a w f o r d was p r o v i d i n g coverage on January 5, 1985, t h e d a t e o f c l a i m a n t ' s 
i n j u r y . However, Cigna, a p r i o r c a r r i e r , i n i t i a l l y a c c e p t e d t h e c l a i m . I n 
December 1986, Cigna d i s c o v e r e d t h a t i t was not p r o v i d i n g coverage on t h e d a t e 
o f i n j u r y . T h e r e a f t e r , i t i s s u e d i t s d e n i a l . 

I n F e b r u a r y 1987, Crawford accepted r e s p o n s i b i l i t y and began p r o c e s s i n g 
t h e c l a i m . I n October 1987, Crawford d e n i e d r e s p o n s i b i l i t y f o r t h e c l a i m , con
t e n d i n g t h a t Cigna's d e n i a l was i n e f f e c t i v e . 

C r a w f o r d does n o t c o n t e s t t h e f a c t t h a t i t was p r o v i d i n g coverage on 
January 5, 1985, t h e d a t e o f c l a i m a n t ' s i n j u r y . I n s t e a d , i t based i t s d e n i a l o f 
r e s p o n s i b i l i t y f o r t h e c l a i m on t h e a l l e g e d " i n e f f e c t i v e n e s s " o f Cigna's d e n i a l . 
The c o u r t has h e l d t h a t Cigna's d e n i a l was v a l i d . C o n s e q u e n t l y , t h e b a s i s f o r 
C r a w f o r d ' s d e n i a l has been e l i m i n a t e d . 

Inasmuch as Bauman has no a p p l i c a t i o n t o d e n i a l s based on t h e l a c k o f 
coverage and s i n c e C r a w f o r d was p r o v i d i n g coverage on t h e d a t e o f c l a i m a n t ' s 
i n j u r y , we h o l d t h a t C r a w f o r d i s r e s p o n s i b l e f o r t h e c l a i m . A c c o r d i n g l y , 
C r a w f o r d ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o C r a w f o r d f o r p r o 
c e s s i n g a c c o r d i n g t o law. Cigna's d e n i a l i s r e i n s t a t e d and u p h e l d . 

I T IS SO ORDERED. 

September 5, 1990 C i t e as 42 Van N a t t a 1937 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
OPAL L. SCARRIOFFINI, Claimant 

WCB Case No. 88-07137 
ORDER ON REVIEW 

I m p e r a t i , e t a l . , C l a i m a n t A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Thye's o r d e r 
w h i c h g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order 
awarded 35 p e r c e n t (112 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y and 5 p e r c e n t (7.5) scheduled permanent d i s a b i l i t y f o r l o s s o f use o r 
f u n c t i o n o f t h e r i g h t l e g . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l 
i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e and m o d i f y . 
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FINDINGS OF FACT 

C l a i m a n t , 57 y e a r s o f age a t h e a r i n g , has a 9 t h grade e d u c a t i o n and no 
GED. She has worked as a w a i t r e s s her e n t i r e a d u l t l i f e . 

I n August 1987, c l a i m a n t compensably i n j u r e d her low back w h i l e 
a t t e m p t i n g t o move a t r a y f r o m a s h e l f . 

C l a i m a n t was f i r s t t r e a t e d by Dr. Reynolds, f a m i l y p h y s i c i a n , and t h e n 
r e f e r r e d t o Dr. Wade, o r t h o p e d i c surgeon. Wade r e l e a s e d c l a i m a n t f r o m work. 
She has n o t worked s i n c e t h a t t i m e . 

V o c a t i o n a l s e r v i c e s began i n November 1987, b u t were suspended i n 
January 1988 because o f c l a i m a n t ' s m e d i c a l c o n d i t i o n . 

C l a i m a n t ' s c l a i m was c l o s e d by a February 22, 1988 D e t e r m i n a t i o n 
Order, a w a r d i n g c l a i m a n t 35 p e r c e n t unscheduled permanent d i s a b i l i t y and 5 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f her 
r i g h t l e g . C l a i m a n t r e q u e s t e d a h e a r i n g . 

I n A p r i l 1988, c l a i m a n t sought t r e a t m e n t from Dr. Wayson, M.D. (Ex. 
23) . 

I n J u l y 1988, Dr. Z i v i n , M.D., performed an independent m e d i c a l exami
n a t i o n . (Ex. 2 6 - 6 ) . 

V o c a t i o n a l s e r v i c e s began a g a i n i n June 1988. (Ex. 24B). C l a i m a n t 
p a r t i c i p a t e d i n a p h y s i c a l c a p a c i t i e s e v a l u a t i o n , p e r f o r m e d by Dr. S l a c k , M.D., 
b u t r e f u s e d t o a t t e n d a v o c a t i o n a l e v a l u a t i o n on t h e a d v i s e o f her a t t o r n e y . 
(Ex. 2 8 ) . 

C l a i m a n t ' s p h y s i c a l c a p a b i l i t i e s i n c l u d e l i f t i n g 5 pounds 80 t o 100 
p e r c e n t o f t h e t i m e , c a r r y i n g and p u s h i n g / p u l l i n g 5 pounds 60 t o 80 p e r c e n t o f 
t h e t i m e , and v e r y l i m i t e d b e n d i n g , s q u a t t i n g , s t a i r / l a d d e r c l i m b i n g , s t o o p i n g , 
r e a c h i n g above s h o u l d e r , k n e e l i n g , t w i s t i n g o r c r o u c h i n g . She i s r e s t r i c t e d 
t o t a l l y f r o m u n p r o t e c t e d h e i g h t s and d r i v i n g a u t o m o t i v e equipment, m o d e r a t e l y 
f r o m e xposure t o marked changes i n t e m p e r a t u r e / h u m i d i t y and exposure t o d u s t , 
fumes and gases and m i l d l y from moving around machinery. (Ex. 26B-6). 

I n August 1988, S k i l l i n g conducted a v o c a t i o n a l e v a l u a t i o n , based o n l y 
on e x i s t i n g m e d i c a l o p i n i o n s and v o c a t i o n a l i n f o r m a t i o n , i n c l u d i n g t h e p h y s i c a l 
c a p a c i t i e s e v a l u a t i o n conducted by Dr. Slack. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t i s cap a b l e o f i n t e r m i t t e n t s e d e n t a r y work. She has t r a n s f e r 
a b l e s k i l l s . She has n o t made re a s o n a b l e e f f o r t s t o o b t a i n s u i t a b l e and g a i n f u l 
employment. 

C l a i m a n t s u f f e r s moderate permanent impairment r e s u l t i n g f r o m h e r com
pe n s a b l e i n j u r y . She has s u f f e r e d severe l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g 
f r o m h er i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t g i v e n c l a i m a n t ' s age, low l e v e l o f f o r m a l 
e d u c a t i o n , and l a c k o f t r a n s f e r a b l e s k i l l s w i t h o u t r e t r a i n i n g , c l a i m a n t was n o t 
c u r r e n t l y e m p l o y a b l e o r a b l e t o s e l l her s e r v i c e s on a r e g u l a r b a s i s i n a hypo-
t h e t i c a l l y n ormal l a b o r market. We d i s a g r e e . 
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To e s t a b l i s h e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t has t h e burden o f p r o v i n g t h a t she i s w i l l i n g t o seek r e g u l a r and g a i n 
f u l employment and t h a t she has made re a s o n a b l e e f f o r t s t o o b t a i n such employ
ment. ORS 656 . 2 0 6 ( 3 ) . Claimant has f a i l e d t o meet her burden. 

The r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t i s w i l l i n g t o seek r e g u l a r 
and g a i n f u l employment. She r e f u s e d t o p a r t i c i p a t e i n t h e v o c a t i o n a l e v a l u a 
t i o n . C o n s e q u e n t l y , S k i l l i n g , c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r , 
n o t e d t h a t he was "unable t o complete h i s e v a l u a t i o n because [ c l a i m a n t ] f a i l e d 
t o p a r t i c i p a t e . " (Ex. 28 - 1 ) . F u r t h e r m o r e , c l a i m a n t a d m i t t e d t h a t she had made 
no e f f o r t s t o f i n d employment s i n c e t h e i n j u r y . ( T r . 3 5 ) . Based on c l a i m a n t ' s 
f a i l u r e t o p a r t i c i p a t e i n t h e v o c a t i o n a l e v a l u a t i o n , w h i c h was p a r t o f her voca
t i o n a l a s s i s t a n c e program, and based on c l a i m a n t ' s a d m i s s i o n , we c o n c l u d e t h a t 
she has f a i l e d t o p r o v e t h a t she i s w i l l i n g t o seek work, and t h a t she has 
made r e a s o n a b l e e f f o r t s t o o b t a i n employment. See G e o r g i a - P a c i f i c Corp. v. 
P e r r y , 92 Or App 56 ( 1 9 8 8 ) ; V i r g i l K. Comstock, 42 Van N a t t a 459 ( 1 9 9 0 ) . 

C l a i m a n t ' s f a i l u r e t o make rea s o n a b l e e f f o r t s t o seek g a i n f u l employ
ment may be excused i f she can e s t a b l i s h t h a t such e f f o r t s w o u l d be f u t i l e . 
B u t c h e r v. SAIF, 45 Or App 318 (1983). The r e c o r d , however, i s d e v o i d o f 
e v i d e n c e t o e s t a b l i s h t h a t i t would be f u t i l e f o r c l a i m a n t t o seek work. 

Because c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t she i s w i l l i n g t o seek 
r e g u l a r g a i n f u l employment, because she has f a i l e d t o show t h a t she made reason
a b l e e f f o r t s t o o b t a i n such employment, and because she has f a i l e d t o e s t a b l i s h 
t h a t a work s e a r c h would be f u t i l e , we conclude t h a t she has f a i l e d t o e s t a b l i s h 
e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y . ORS 656.206( 3 ) . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The F e b r u a r y 22, 1988 D e t e r m i n a t i o n Order awarded c l a i m a n t 35 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

The c r i t e r i a f o r r a t i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n 
j u r y . ORS 656 . 2 1 4 ( 5 ) . To d e t e r m i n e c l a i m a n t ' s permanent l o s s o f e a r n i n g capac
i t y , we c o n s i d e r her p h y s i c a l impairment as r e f l e c t e d i n t h e m e d i c a l r e c o r d , t h e 
t e s t i m o n y a t h e a r i n g , and a l l t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t 
f o r t h i n f o r m e r OAR 436-30-380, e t seg. We a p p l y t h e s e r u l e s as g u i d e l i n e s , not 
as a r e s t r i c t i v e m e c h anical f o r m u l a . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 
505, 510 ( 1 9 8 4 ) . 

A f t e r c o n s i d e r i n g c l a i m a n t ' s moderate impairment r e s u l t i n g f r o m her 
compensable back i n j u r y , her l i m i t e d p h y s i c a l c a p a b i l i t i e s , h e r age, her com
p l e t e l a c k o f t r a n s f e r a b l e s k i l l s , and her l i m i t e d e d u c a t i o n , we c o n c l u d e t h a t 
c l a i m a n t s u f f e r s 80 p e r c e n t unscheduled permanent d i s a b i l i t y r e s u l t i n g f r o m her 
compensable i n j u r y . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The F e b r u a r y 22, 1988 D e t e r m i n a t i o n Order awarded c l a i m a n t 5 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f her r i g h t l e g . 
There i s no e v i d e n c e i n t h e r e c o r d t o e s t a b l i s h t h a t c l a i m a n t s u f f e r s l o s s o f 
use o r f u n c t i o n o f her r i g h t l e g i n excess o f t h a t a l r e a d y awarded by t h e D e t e r 
m i n a t i o n Order. Consequently, t h a t award w i l l be a f f i r m e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d November 22, 1988 i s r e v e r s e d . The 
Referee ' s award o f permanent t o t a l d i s a b i l i t y i s r e v e r s e d . I n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order award, c l a i m a n t i s awarded 45 p e r c e n t (144 degrees) unsched
u l e d permanent d i s a b i l i t y , f o r a t o t a l award t o d a t e o f 80 p e r c e n t (256 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y f e e p a y a b l e o u t o f com
p e n s a t i o n s h a l l be a d j u s t e d a c c o r d i n g l y . However, t h e t o t a l f e e s p a y a b l e by t h e 
R e f e r e e ' s and t h e Board's o r d e r s s h a l l n o t exceed $3,800. 

September 7, 1990 C i t e as 42 Van N a t t a 1940 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE W. EBERLY, Claimant 
WCB Case No. 88-21003 

ORDER ON RECONSIDERATION 
M e r r i l l Schneider, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our June 26, 1990 
Order on Review w h i c h : (1) a f f i r m e d t h e D e t e r m i n a t i o n Order's m e d i c a l l y 
s t a t i o n a r y d a t e o f F e b r u a r y 3, 1987; and (2) awarded c l a i m a n t t e m p o r a r y t o t a l 
d i s a b i l i t y f r o m t h e d a t e o f s u r g e r y , September 16, 1986, t o c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y d a t e , F e b r u a r y 3, 1987. On J u l y 24, 1990, we abate d o u r o r d e r and 
g r a n t e d t h e i n s u r e r an o p p o r t u n i t y t o respond w i t h i n 10 days. That p e r i o d 
h a v i n g e x p i r e d w i t h o u t a response, we have proceeded w i t h o u r r e c o n s i d e r a t i o n . 

C l a i m a n t contends t h a t t h e m e d i c a l evidence does n o t s u p p o r t a m e d i c a l l y 
s t a t i o n a r y d a t e o f Fe b r u a r y 3, 1987. I n s t e a d , c l a i m a n t argues t h a t he was n o t 
m e d i c a l l y s t a t i o n a r y u n t i l May 20, 1988, r e l y i n g upon a May 20, 1988 c l o s i n g r e 
p o r t . Inasmuch as t h a t r e p o r t was render e d a t t h e r e q u e s t o f t h e i n s u r e r , and 
no t i n r esponse t o a need f o r t r e a t m e n t o r f o l l o w - u p e x a m i n a t i o n , we d e c l i n e t o 
d i s t u r b o u r f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on F e b r u a r y 3, 1987. 
I n s t e a d we r e l y on t h e m e d i c a l r e p o r t from Dr. Gambee d a t e d F e b r u a r y 3, 1987, 
whi c h i n d i c a t e s t h a t no f u r t h e r m a t e r i a l improvement would be r e a s o n a b l y ex
p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o r t i m e . The preponderance o f t h e 
e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on 
Feb r u a r y 3, 1987. 

Cl a i m a n t f u r t h e r contends t h a t t h e i n s u r e r was r e q u i r e d t o pay c l a i m a n t 
t e m p o r a r y t o t a l d i s a b i l i t y f r o m t h e d a t e o f s u r g e r y on September 16, 1986 
t h r o u g h t h e d a t e o f c l o s u r e on September 16, 1988. Moreover, c l a i m a n t argues 
t h a t , s i n c e he was m e d i c a l l y s t a t i o n a r y on May 20, 1988, t h e i n s u r e r i s e n t i t l e d 
t o r e c o v e r an overpayment f o r amounts due from May 20, 1988 t h r o u g h c l o s u r e on 
September 16, 1988. T h i s overpayment, c l a i m a n t contends, s h o u l d be used as an 
o f f s e t a g a i n s t any f u t u r e awards o f permanent d i s a b i l i t y f r o m t h i s c l a i m . 

I n o u r p r i o r o r d e r we found c l a i m a n t was s u b s t a n t i v e l y e n t i t l e d t o tempo
r a r y d i s a b i l i t y f r o m t h e d a t e o f s u r g e r y u n t i l he was m e d i c a l l y s t a t i o n a r y on 
Fe b r u a r y 3, 1987. By t h i s o r d e r we have r e c o n f i r m e d our f i n d i n g t h a t c l a i m a n t 
was m e d i c a l l y s t a t i o n a r y as o f February 3, 1987. 

Ye t , c l a i m a n t i s p r o c e d u r a l l y e n t i t l e d t o t h e c o n t i n u e d payment o f tempo
r a r y d i s a b i l i t y u n t i l he r e t u r n s t o r e g u l a r work, i s r e l e a s e d t o r e g u l a r work 
and i s m e d i c a l l y s t a t i o n a r y , o r i s m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d . 
F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592 on rec o n 93 Or App 103, r e v 
den 309 Or 236 ( 1 9 8 8 ) . 
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Here, because o f c l a i m a n t ' s March 16, 1988 r e t i r e m e n t , h i s t r e a t i n g p h y s i 
c i a n , Dr. Gambee, d i d n o t address c l a i m a n t ' s a b i l i t y t o r e t u r n t o work u n t i l May 
20, 1988. F u r t h e r m o r e , c l a i m a n t t e s t i f i e d t h a t he r e t u r n e d t o m o d i f i e d work on 
May 20, 1988. F i n a l l y , t h e c l a i m was c l o s e d on September 16, 1988. T h e r e f o r e , 
we f i n d c l a i m a n t i s p r o c e d u r a l l y e n t i t l e d t o an i n c r e a s e d award o f t e m p o r a r y 
d i s a b i l i t y f r o m F e b r u a r y 4, 1987 u n t i l September 16, 1988, t h e d a t e o f c l o s u r e . 

A c c o r d i n g l y , our June 26, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , we 
adhere t o and r e p u b l i s h our June 26, 1990 o r d e r w i t h t h e f o l l o w i n g m o d i f i c a t i o n . 
C l a i m a n t i s awarded te m p o r a r y d i s a b i l i t y f rom F e b r u a r y 4, 1987 t o September 16, 
1988, l e s s wages earned d u r i n g t h i s t i m e . C l a i m a n t ' s a t t o r n e y i s awarded an 
approved a t t o r n e y f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by 
t h i s o r d e r . However, t h e t o t a l a t t o r n e y f e e awarded by our p r i o r o r d e r and t h i s 
o r d e r s h a l l n o t exceed $3,800. A f t e r payment o f t h i s award, t h e i n s u r e r i s p e r 
m i t t e d t o r e c o v e r t h e s e temporary d i s a b i l i t y b e n e f i t s a g a i n s t f u t u r e permanent 
d i s a b i l i t y b e n e f i t s . The p a r t i e s ' appeal r i g h t s s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 

September 7, 1990 C i t e as 42 Van N a t t a 1941 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHIRLEY G. HELGESON, Claimant 

WCB Case No. 88-21713 
ORDER ON REVIEW 

Emmons, e t a l . , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Howell's o r d e r t h a t : ( 1 ) i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n j u r y f rom 21 
p e r c e n t (67.2 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 2 6 p e r c e n t (83.2 
d e g r e e s ) ; ( 2 ) reduced c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r t h e 
r i g h t f o r e a r m f r o m 20 p e r c e n t (30 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, 
t o 10 p e r c e n t (15 d e g r e e s ) ; (3) awarded 5 p e r c e n t (7.5 degrees) s c h e d u l e d perma
ne n t d i s a b i l i t y f o r t h e l e f t f o r e a r m , whereas t h e D e t e r m i n a t i o n Order had 
awarded no permanent d i s a b i l i t y f o r t h e l e f t f o r e a r m c o n d i t i o n ; and (4) o r d e r e d 
t h e SAIF C o r p o r a t i o n t o pay o n l y t h e d i f f e r e n c e between t h e t o t a l d o l l a r v a l u e 
o f t h e Re f e r e e ' s permanent d i s a b i l i t y awards and t h e awards made by Deter m i n a 
t i o n O r d e r. On r e v i e w , t h e i s s u e i s e x t e n t o f permanent p a r t i a l d i s a b i l i t y , 
s c h e d u l e d and unscheduled. We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

SAIF d i d n o t f i l e a f o r m a l c r o s s - r e q u e s t f o r h e a r i n g s e e k i n g r e d u c t i o n o f 
c l a i m a n t ' s permanent d i s a b i l i t y awards as g r a n t e d by t h e D e t e r m i n a t i o n Order. 
However, a t h e a r i n g , SAIF r e q u e s t e d a u t h o r i z a t i o n t o o f f s e t p r e v i o u s l y o v e r p a i d 
permanent d i s a b i l i t y i f t h e Referee chose t o reduce c l a i m a n t ' s award on " h i s own 
m o t i o n . " The Ref e r e e , by o r d e r d a t e d A p r i l 12, 1989, reduced c l a i m a n t ' s award 
f o r t h e r i g h t f o r e a r m . C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t t h e 
Re f e r e e s h o u l d n o t have reduced t h e award i n t h e absence o f a f o r m a l r e q u e s t 
f r o m SAIF. I n response t o t h e m o t i o n , SAIF e x p r e s s l y asked f o r a r e d u c t i o n . 
The R e f e r e e t h e n i s s u e d an Order Denying R e c o n s i d e r a t i o n on A p r i l 18, 1989. 
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CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t c h a l l e n g e s t h e Referee's o r d e r on t h r e e grounds: F i r s t , she con
t e n d s t h a t t h e Re f e r e e e r r e d i n c o n c l u d i n g t h a t she ex a g g e r a t e s her d i f f i c u l t i e s 
and, t h e r e f o r e , i n c o r r e c t l y r e f u s e d t o r e l y on her r e p o r t e d l o s s o f g r i p 
s t r e n g t h i n r a t i n g h er d i s a b i l i t y i n t h e r i g h t f o r e a r m . Second, c l a i m a n t con
t e n d s t h a t t h e Re f e r e e e r r e d i n r e d u c i n g her award f o r t h e r i g h t f o r e a r m because 
SAIF had n o t r e q u e s t e d a r e d u c t i o n . T h i r d , she contends t h a t t h e R e f e r e e e r r e d 
by o r d e r i n g SAIF t o pay o n l y t h e d o l l a r v a l u e o f t h e d i f f e r e n c e between t h e sum 
o f t h e Re f e r e e ' s unscheduled and two scheduled awards, and t h e sum o f t h e D e t e r 
m i n a t i o n O r d e r ' s unscheduled and scheduled awards. C l a i m a n t argues t h a t SAIF 
s h o u l d have been o r d e r e d t o pay her t h e i n c r e a s e i n t h e unscheduled award and 
t h e s c h e d u l e d award f o r t h e l e f t f o r e a r m , t h e r e d u c t i o n i n t h e s c h e d u l e d award 
f o r t h e r i g h t f o r e a r m n o t w i t h s t a n d i n g . 

We c o n c l u d e t h a t t h e Referee c o r r e c t l y assessed t h e e v i d e n c e w i t h r e g a r d t o 
c l a i m a n t ' s l o s s o f g r i p s t r e n g t h . We adopt h i s C o n c l u s i o n s , w i t h t h e e x c e p t i o n 
o f t h e l a s t t h r e e p a r a g r a p h s . 

We d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t t h e Referee i m p r o p e r l y r e d u c e d 
her permanent d i s a b i l i t y award f o r t h e r i g h t f o r e a r m . A d m i t t e d l y , SAIF d i d n o t 
f i l e a f o r m a l h e a r i n g r e q u e s t s e e k i n g a r e d u c t i o n o f c l a i m a n t ' s permanent d i s 
a b i l i t y awards. Y e t , a t h e a r i n g , SAIF sought p e r m i s s i o n t o o f f s e t any o v e r p a i d 
permanent d i s a b i l i t y c r e a t e d i f t h e Referee chose t o reduce c l a i m a n t ' s awards 
"on h i s own m o t i o n . " We i n t e r p r e t SAIF's a c t i o n as e f f e c t i v e l y s e e k i n g r e d u c 
t i o n o r e l i m i n a t i o n o f c l a i m a n t ' s awards. To do o t h e r w i s e w o u ld p e r m i t a 
c a r r i e r t o seek and r e c e i v e p e r m i s s i o n t o r e c o v e r an overpayment c r e a t e d by a 
reduced award, w h i l e a t t h e same t i m e a v o i d i n g i t s p o t e n t i a l l i a b i l i t y f o r an 
a t t o r n e y f e e under ORS 656.382(2) s h o u l d t h e award n o t be reduced o r e l i m i n a t e d . 

F i n a l l y , we d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t t h e Re f e r e e i n c o r 
r e c t l y o r d e r e d SAIF t o pay o n l y t h e d i f f e r e n c e between t h e sum o f t h e Re f e r e e ' s 
awards and t h e sum o f t h e D e t e r m i n a t i o n Order's awards. The R e f e r e e , i n e f f e c t , 
a u t h o r i z e d SAIF t o o f f s e t o v e r p a i d scheduled d i s a b i l i t y f o r t h e r i g h t arm 
a g a i n s t h i s i n c r e a s e d awards f o r t h e back and l e f t arm i n t h i s same c l a i m . The 
Ref e r e e d i d so p u r s u a n t t o SAIF's express r e q u e s t f o r an o f f s e t i n t h e e v e n t he 
reduced t h e permanent d i s a b i l i t y awarded i n t h e D e t e r m i n a t i o n Order. 
ORS 656.268(10) and OAR 436-60-170 s p e c i f i c a l l y a l l o w o f f s e t s o f overpayments o f 
permanent d i s a b i l i t y b e n e f i t s p r e v i o u s l y p a i d i n t h e same c l a i m . See Steven M. 
G i n t h e r , 42 Van N a t t a 526 (1 9 9 0 ) . The o f f s e t i s n o t l i m i t e d t o compensation 
p a i d f o r t h e same body p a r t ; a l l t h a t i s r e q u i r e d i s t h a t t h e o f f s e t be a g a i n s t 
compensation p a i d i n t h e same c l a i m . A c c o r d i n g l y , we co n c l u d e t h a t t h e R e f e r e e 
p r o p e r l y o f f s e t o v e r p a i d permanent p a r t i a l d i s a b i l i t y f o r t h e r i g h t arm a g a i n s t 
t h e awards f o r t h e back and l e f t arm. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
SUSAN L. JOHNSON, Claimant 

WCB Case No. 88-04052 
ORDER ON REVIEW 

Be n n e t t , Durham, e t a l . , C l aimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 
The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Thye's o r d e r 

w h i c h : ( 1 ) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r a p s y c h o l o g i c a l 
c o n d i t i o n ; (2) s e t a s i d e a D e t e r m i n a t i o n Order on t h e b a s i s t h a t i t had prema
t u r e l y c l o s e d c l a i m a n t ' s c l a i m ; and (3) d e c l i n e d t o g r a n t an o f f s e t f o r an 
a l l e g e d overpayment o f temporary d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y , p r e m a t u r e c l o s u r e and o f f s e t . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

I n Decmber 1984, c l a i m a n t began w o r k i n g f o r t h e employer, a m a r k e t i n g r e 
s e a r c h company, as a r e c e p t i o n i s t . P r i o r t o t h a t t i m e , she had worked as a 
r e c e p t i o n i s t a t a n o t h e r employer, b u t was t e r m i n a t e d f o r poor a t t e n d a n c e . She 
d i d n o t work between 1978 and 1982, t h e t i m e p e r i o d c o i n c i d i n g w i t h t h e b e g i n 
n i n g and e n d i n g Of her f i r s t m a r r i a g e . 

I n J anuary 1985, she was i n v o l v e d i n a compensable motor v e h i c l e a c c i d e n t . 
As a r e s u l t o f t h i s a c c i d e n t , she broke her nose, i n c u r r e d a s l i g h t c o n c u s s i o n 
and i n j u r e d h er s p i n e f r o m t h e neck t o t h e lumbar area. 

F o l l o w i n g t h e i n j u r y , c l a i m a n t a l s o began e x p e r i e n c i n g headaches. She r e 
t u r n e d t o work i n March 1985, b u t was unable t o p e r f o r m h er d u t i e s due t o neck 
and low back p a i n , headaches, and an i n a b i l i t y t o c o n c e n t r a t e . She sought 
t r e a t m e n t f r o m Dr. Young, c h i r o p r a c t o r , who r e l e a s e d her fr o m work. At t h a t 
t i m e a CT scan o f t h e b r a i n was n e g a t i v e . T h e r e a f t e r , d u r i n g t h e summer o f 
1985, c l a i m a n t e n t e r e d i n t o her second m a r r i a g e . 

V o c a t i o n a l s e r v i c e s were un d e r t a k e n i n J u l y 1985 and c l a i m a n t was r e l e a s e d 
t o p a r t - t i m e work by Dr. Young. However, a f t e r a few days, c l a i m a n t a g a i n s u f 
f e r e d headaches and Dr. Young r e s c i n d e d h i s work r e l e a s e . V o c a t i o n a l a s s i s t a n c e 
was c o n t i n u e d , however, a t t e m p t s t o c o n t a c t c l a i m a n t were u n s u c c e s s f u l . I n 
December 1985, c l a i m a n t i n d i c a t e d t o her v o c a t i o n a l c o u n s e l o r t h a t she no l o n g e r 
had a s t r o n g d e s i r e t o r e t u r n t o work. Her v o c a t i o n a l a s s i s t a n c e was t e r m i n a t e d 
i n J a n u a r y 1986 f o r reasons u n r e l a t e d t o her compensable i n j u r y . 

C l a i m a n t c o n t i n u e d t o complain o f headaches, f a t i g u e , memeory problems, 
c o n f u s i o n and d e p r e s s i o n which l e d Dr. Young t o r e f e r her f o r a n e u r o p s y c h o l o g i 
c a l workup. C l a i m a n t was examined by Dr. C a s t l e s , p s y c h o l o g i s t , i n A p r i l 1987. 
T h e r e a f t e r , c l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. C a s t l e s . I n F e b r u a r y 1988, a 
D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m a awarding t e m p o r a r y d i s a b i l i t y bene
f i t s f r o m January 29, 1985 t h r o u g h January 22, 1988. C l a i m a n t was fo u n d t o be 
m e d i c a l l y s t a t i o n a r y as o f January 22, 1988. No permanent d i s a b i l i t y b e n e f i t s 
were awarded. 

On F e b r u a r y 25, 1988, c l a i m a n t was h o s p i t a l i z e d f o r two weeks f o r s u i c i d e 
i d e a t i o n r e s u l t i n g from d e p r e s s i o n . On February 26, 1988, t h e i n s u r e r d e n i e d 
c l a i m a n t ' s p s y c h o l o g i c a l c l a i m on t h e b a s i s i t was n o t r e l a t e d t o her compens
a b l e i n j u r y . 

C l a i m a n t i s 35 ye a r s o f age. She gr a d u a t e d from h i g h s c h o o l and a t t e n d e d 
1 1/2 y e a r s o f community c o l l e g e . She a l s o completed a d e n t a l a s s i s t a n t t r a i n 
i n g program. Her work e x p e r i e n c e i n c l u d e s r e t a i l s a l e s , w a i t r e s s i n g , and work 
as a r e c e p t i o n i s t / s e c r e t a r y . 

As a r e s u l t o f her compensable i n j u r y , she has s u s t a i n e d permanent i m p a i r 
ment i n t h e m i n i m a l range. She a l s o s u f f e r s from c h r o n i c headaches and c h r o n i c 
p a i n symptoms i n her back. 
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CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t t h e compensable motor v e h i c l e a c c i d e n t was a 
m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . We d i s 
agree . 

Inasmuch as t h e r e was a 2 1/2 year p e r i o d between c l a i m a n t ' s compensable 
a c c i d e n t and t h e o n s e t o f her p s y c h o l o g i c a l t r e a t m e n t , we f i n d t h e i s s u e o f 
whether h e r p s y c h o l o g i c a l c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o t h e compensable 
a c c i d e n t t o be a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y 
i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e 
m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Dr. C a s t l e s o p i n e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was a mixed 
o r g a n i c b r a i n syndrome w h i c h was r e s u l t a n t from t h e 1985 compensable a c c i d e n t . 
C a s t l e s based her o p i n i o n on t e s t i n g she performed w h i c h she i n t e r p r e t e d as 
showing t h a t c l a i m a n t ' s i n t e l l e c t u a l f u n c t i o n i n g had decreased s i n c e t h e a c c i 
d e n t . Dr. C a s t l e s , however, o f f e r s no p e r s u a s i v e e x p l a n a t i o n i n r e g a r d s t o how 
her t e s t i n g , p e r f o r m e d a p p r o x i m a t e l y 2 1/2 years a f t e r t h e a c c i d e n t c o u l d accu
r a t e l y measure c l a i m a n t ' s l e v e l o f i n t e l l e c t u a l f u n c t i o n i n g p r i o r t o t h e a c c i 
d e n t . F u r t h e r , she d i d n o t t a k e c l a i m a n t ' s v o c a t i o n a l h i s t o r y p r i o r t o t h e 
a c c i d e n t , a l t h o u g h she a d m i t t e d i t would be r e l e v a n t t o her o p i n i o n . F i n a l l y , 
she o f f e r s no e x p l a n a t i o n i n re g a r d s t o how she a r r i v e d a t t h e d i a g n o s i s o f 
mixed o r g a n i c b r a i n syndrome, when c l a i m a n t does n o t meet t h e d i a g n o s t i c c r i t e 
r i o n f o r such a d i a g n o s i s . T h e r e f o r e , we do n o t f i n d Dr C a s t l e s o p i n i o n 
p e r s u a s i v e . 

Dr. Lezak's c o r r o b o r a t i n g o p i n i o n s u f f e r s from t h e same l a c k o f e x p l a n a 
t i o n . She o f f e r s no e x p l a n a t i o n i n re g a r d s t o t h e c o n c l u s i o n t h a t c l a i m a n t ' s 
i n t e l l e c t u a l f u n c t i o n i n g was h i g h e r p r i o r t o t h e a c c i d e n t , b u t r a t h e r r e l i e s on 
Dr. C a s t l e s ' t e s t i n g . Moreover, she a l s o d i d n o t have c l a i m a n t ' s v o c a t i o n a l 
h i s t o r y p r i o r t o t h e a c c i d e n t . A c c o r d i n g l y , we are n o t persuaded by Dr. Lezak's 
c o r r o b o r a t i n g o p i n i o n . 

By c o n t r a s t , Dr. Wicher o p i n e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was 
u n r e l a t e d t o t h e motor v e h i c l e a c c i d e n t . Wicher d i s a g r e e d w i t h C a s t l e ' s assess
ment o f c l a i m a n t ' s i n t e l l e c t u a l f u n c t i o n i n g p r i o r t o t h e a c c i d e n t . She n o t e d 
t h a t c l a i m a n t ' s p a s t v o c a t i o n a l h i s t o r y c o n s i s t e d o f l o w - l e v e l c l e r i c a l j o b s and 
t h a t c l a i m a n t had been t e r m i n a t e d from t h e j o b she h e l d p r i o r t o t h e a t - i n j u r y 
j o b f o r e x c e s s i v e absenteeism. She f u r t h e r n o t e d t h a t C a s t l e ' s t e s t i n g c o u l d 
a l s o i n d i c a t e a low m o t i v a t i o n o r a p e r s o n a l i t y d i s o r d e r . Dr. Wicher's o p i n i o n 
i s s u p p o r t e d by Dr. S t o l z b e r g , a n e u r o l o g i s t , who r e p o r t e d t h a t i t was u n l i k e l y 
t h a t t h e a c c i d e n t caused b r a i n damage, p a r t i c u l a r l y i n l i g h t o f t h e n e g a t i v e CT 
scan and n e g a t i v e n e u r o l o g i c a l e x a m i n a t i o n . 

We a r e persuaded by t h e o p i n i o n o f Dr. Wicher, as s u p p o r t e d by Dr. 
S t o l z b e r g . She had c l a i m a n t ' s v o c a t i o n a l h i s t o r y and p e r s u a s i v e l y e x p l a i n s her 
c o n c l u s i o n s . A c c o r d i n g l y , c l a i m a n t has n o t e s t a b l i s h e d t h a t her 1985 compens
a b l e a c c i d e n t i s m a t e r i a l l y r e l a t e d t o her p s y c h o l o g i c a l c o n d i t i o n . 

Premature C l o s u r e 

The R e f e r e e fo u n d t h a t t h e i s s u e o f premature c l o s u r e was moot i n t h a t he 
had s e t a s i d e t h e d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . As we have r e 
v e r s e d t h e R e f e r e e w i t h r e g a r d t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , we now 
address t h e i s s u e o f premature c l o s u r e . 
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I n o r d e r t o e s t a b l i s h t h a t t h e December 1988 D e t e r m i n a t i o n Order prema
t u r e l y c l o s e d her c l a i m , c l a i m a n t must demonstrate t h a t she was n o t m e d i c a l l y 
s t a t i o n a r y on t h e d a t e o f c l o s u r e . Scheuninq v. J.R. S i m p l o t & Company, 84 Or 
App 622, 625 ( 1 9 8 7 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r t h e r improvement 
w o u l d r e a s o n a b l y be exp e c t e d from m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . " ORS 
656.005(17) . 

Dr. Young, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , i s t h e o n l y p h y s i c i a n t o 
o p i n e t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e her c l a i m was 
c l o s e d . I n s u p p o r t o f t h i s o p i n i o n , Young notes t h a t c l a i m a n t ' s symptoms have 
f l u c t u a t e d i n t h e p a s t and w i l l c o n t i n u e t o do so i n t h e f u t u r e . Young f u r t h e r 
r e p o r t e d t h a t he "hoped" t h a t c o n t i n u e d t r e a t m e n t and t h e passage o f t i m e would 
l e a d t o improvement i n c l a i m a n t ' s c o n d i t i o n . 

We co n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t f u r t h e r improvement o f 
her c o n d i t i o n c o u l d r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t o r t h e passage 
o f t i m e . We i n t e r p r e t Dr. Young's o p i n i o n t o mean t h a t c l a i m a n t w i l l c o n t i n u e 
t o e x p e r i e n c e f l u c t u a t i o n s i n her c o n d i t i o n i n t h e f u t u r e o f t h e same t y p e she 
e x p e r i e n c e d p r i o r t o c l a i m c l o s u r e . F u r t h e r , Dr. Young's "hope" t h a t c l a i m a n t ' s 
c o n d i t i o n w o u ld improve does n o t r i s e t o t h e l e v e l o f r e a s o n a b l e e x p e c t a t i o n . 
F i n a l l y , Dr. M c K i l l o p o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y p r i o r t o t h e 
i s s u a n c e o f t h e D e t e r m i n a t i o n Order. A c c o r d i n g l y t h e D e t e r m i n a t i o n Order p r o p 
e r l y c l o s e d c l a i m a n t ' s c l a i m . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The R eferee d i d n o t reach t h e i s s u e o f e x t e n t o f permanent d i s a b i l i t y 
inasmuch as he had s e t a s i d e t h e D e t e r m i n a t i o n Order on t h e b a s i s t h a t i t was 
p r e m a t u r e . We have h e r e i n r e i n s t a t e d t h e D e t e r m i n a t i o n Order, t h e r e f o r e , we 
pr o c e e d t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y . 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , we c o n s i d e r her permanent 
i m p a i r m e n t and a l l r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n former 
OAR 436-30-380 e t seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e 
m e c h a n i c a l f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 510 (19 8 4 ) . 
F r a i i o v. Fred N. Bay News Co., 59 Or App 260 ( 1 9 8 2 ) . 

A f t e r c o n s i d e r i n g our f i n d i n g s as t o c l a i m a n t ' s i m p a i r m e n t and r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s i n l i g h t o f t h e a f o r e m e n t i o n e d g u i d e l i n e s , we con
c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a 10 p e r c e n t unscheduled permanent d i s a b i l i t y 
award f o r her back, neck and head i n j u r y . 

O f f s e t 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g r e g a r d i n g t h e o f f s e t i s s u e as s e t 
f o r t h i n t h e Referee's o r d e r . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 
( 1 9 8 9 ) ; Weyerhaeuser Co. v. K e p f o r d , 100 Or App 410 ( 1 9 9 0 ) . 

ORDER 

The Referee's o r d e r d a t e d September 1, 1988 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which s e t a s i d e t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s r e v e r s e d . The d e n i a l i s r e i n s t a t e d and 
u p h e l d . C l a i m a n t ' s $4,500 a t t o r n e y f e e award i s r e v e r s e d . That p o r t i o n w h i c h 
s e t a s i d e t h e D e t e r m i n a t i o n Order as premature i s r e v e r s e d . The F e b r u a r y 16, 
1988 D e t e r m i n a t i o n Order i s r e i n s t a t e d and u p h e l d i n s o f a r as i t p e r t a i n s t o 
c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e . Claimant i s awarded 10 p e r c e n t (32 de
g r e e s ) u n scheduled permanent d i s a b i l i t y f o r her head, neck and back i n j u r y . 
C l a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r n o t t o exceed $3,800. The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DANIEL R. JORDISON, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
DEAN T. CATES, dba CATES CONSTRUCTION, Employer 

WCB Case Nos. 89-01966 & 89-01967 
ORDER OF DISMISSAL 

Goldberg, e t a l . , Claimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Sharon R. Schooley, A s s i s t a n t A t t o r n e y G e n e r al 

The non c o m p l y i n g employer r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t 
u p h e l d t h e Proposed and F i n a l Order i s s u e d by t h e Compliance S e c t i o n o f t h e 
Department o f I n s u r a n c e and Finance, d a t e d November 9, 1988. 

FINDINGS OF FACT 

On November 9, 1988, t h e Department o f I n s u r a n c e and Finance p u b l i s h e d a 
Proposed and F i n a l Order, d e c l a r i n g t h e employer t o be a noncomplying employer 
f r o m September 8, 1988. t o September 13, 1988. 

The c l a i m was r e f e r r e d t o t h e SAIF C o r p o r a t i o n by Compliance on November 
9, 1988. SAIF a c c e p t e d t h e c l a i m and n o t i f i e d t h e employer on November 17, 
1988. The employer r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e Proposed and F i n a l Order 
on November 17, 1988. 

The s o l e i s s u e a t h e a r i n g was t h e Proposed and F i n a l Order. SAIF waived 
appearance a t h e a r i n g . Counsel f o r t h e employer s t a t e d a t h e a r i n g t h a t t h e o n l y 
i s s u e was t h e Proposed and F i n a l Order and noncompliance. 

The R e f e r e e i n h i s " C o n c l u s i o n and O p i n i o n " p o r t i o n o f h i s o r d e r , s t a t e d 
t h a t t h e c l a i m was compensable. 

The R e f e r e e ' s o r d e r p r o v i d e d i n p a r t : 

" I T IS HEREBY ORDERED as f o l l o w s : 
The Proposed and F i n a l Order i s s u e d by t h e Compliance 
S e c t i o n o f t h e Workers' Compensation D i v i s i o n , D e p a r t 
ment o f I n s u r a n c e and Finance, d a t e d November 9, 1988, 
d e c l a r i n g Dean T. Cates, dba Cates C o n s t r u c t i o n , a non-
c o m p l y i n g employer from September 8, 1988 t o September 
13, 1988 and c l a i m a n t D a n i e l R. J o r d i s o n t o be a sub
j e c t employee on September 9, 1988 i s approved..." 

CONCLUSIONS OF LAW AND OPINION 

I f any p a r t y r e q u e s t s a h e a r i n g on a Proposed and F i n a l Order r e g a r d i n g 
noncompliance t h e Board a p p o i n t s a Referee t o h o l d a h e a r i n g . ORS 6 5 6 . 7 4 0 ( 3 ) . 
When a Ref e r e e i s s u e s an o r d e r , i t i s t h e n a f i n a l o r d e r o f t h e D i r e c t o r and 
must be app e a l e d d i r e c t l y t o t h e Court o f Appeals. ORS 6 5 6 . 7 4 0 ( 4 ) ; ORS 
183 . 4 8 0 ( 2 ) ; See S t a n l e y W i l s o n , 40 Van N a t t a 387 (1 9 8 8 ) . 

The employer t i m e l y r e q u e s t e d a h e a r i n g on t h e Proposed and F i n a l Order 
by l e t t e r d a t e d November 17, 1988. T h i s l e t t e r makes no me n t i o n o f compens
a b i l i t y . A t h e a r i n g , employer's c o u n s e l r e c o n f i r m e d t h a t t h e Proposed and 
F i n a l Order and noncompliance was t h e s o l e i s s u e t o be d e c i d e d a t h e a r i n g . 
A d d i t i o n a l l y , t h e r e c o r d r e f l e c t s t h a t c o m p e n s a b i l i t y was n o t a c t u a l l y l i t i 
g a t e d . We a l s o n o t e t h a t SAIF waived appearance. 
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F u r t h e r m o r e , t h e Referee d i d n o t address c o m p e n s a b i l i t y i n h i s o r d e r l a n 
guage. The Referee o n l y o r d e r e d t h a t t h e Proposed and F i n a l Order was 
approved. The Referee's d i s c u s s i o n i n t h e " C o n c l u s i o n and O p i n i o n " s e c t i o n o f 
t h e o r d e r t h a t c l a i m a n t ' s c l a i m was compensable, we c o n s i d e r g r a t u i t o u s and not 
b i n d i n g . See W i l l i s N. Wel t z , 42 Van N a t t a 1933 ( 1 9 9 0 ) . 

The m a t t e r b e f o r e t h e Referee d i d n o t concern a m a t t e r c o n c e r n i n g a c l a i m 
w i t h i n t h e scope o f ORS 656.283 o r ORS 656.704. Because t h e R e f e r e e ' s o r d e r 
s o l e l y concerned t h e Proposed and F i n a l Order and noncompliance, t h e Board does 
n o t have j u r i s d i c t i o n over t h e employer's a p p e a l . ORS 65 6 . 7 4 0 ( 4 ) . Because we 
l a c k j u r i s d i c t i o n t o r e v i e w t h e Referee's o r d e r , t h e r e q u e s t f o r r e v i e w must be 
d i s m i s s e d . 

I t i s r e g r e t t a b l e t h a t t h e Referee's s t a t e m e n t o f appeal r i g h t s has mis 
l e d t h e employer. However, our j u r i s d i c t i o n i s s t a t u t o r y and an i n c o r r e c t 
s t a t e m e n t o f appeal r i g h t s can not expand o r c o n t r a c t t h e j u r i s d i c t i o n . See 
L a r r y J. P o w e l l , 42 Van N a t t a 1594 (19 9 0 ) ; Gary O. Soderstrom, 35 Van N a t t a 
1710 ( 1 9 8 3 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

September 7, 1990 C i t e as 42 Van N a t t a 1947 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE L. LOEFFLER (Deceased), Claimant 

WCB Case No. TP-90038 
ORDER ON RECONSIDERATION 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 

On August 3 1 , 1990, we d i s m i s s e d w i t h o u t p r e j u d i c e t h e p a y i n g agency's 
p e t i t i o n f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g a compromise o f c l a i m a n t ' s 
a l l e g e d t h i r d p a r t y cause o f a c t i o n which was s e t t l e d w i t h o u t a p p r o v a l o f t h e 
p a y i n g agency. We t o o k t h i s a c t i o n a t t h e r e q u e s t o f t h e p a y i n g agency, who 
announced t h a t t h e p a r t i e s had agreed upon a p r o c e d u r e t o r e s o l v e t h e i r d i s p u t e 
w h i c h d i d n o t c u r r e n t l y r e q u i r e Board i n t e r v e n t i o n . 

C l a i m a n t now seeks p e n a l t i e s and an a t t o r n e y f e e f o r e f f o r t s expended 
i n p e r s u a d i n g t h e p a y i n g agency t o w i t h d r a w i t s p e t i t i o n . We deny t h e r e q u e s t . 

We have p r e v i o u s l y h e l d t h a t t h e t h i r d p a r t y s t a t u t e s do n o t p r o v i d e 
a u t h o r i z a t i o n f o r an a t t o r n e y f e e award o t h e r t h a n t h a t d i s b u r s e d f r o m t h e t h i r d 
p a r t y r e c o v e r y . A r l o W. Dunbar, 40 Van N a t t a 366, 491 ( 1 9 8 8 ) ; Raymond S t e i n e r . 
40 Van N a t t a 381, 382 (1 9 8 8 ) . We a p p l y t h e same r e a s o n i n g c o n c e r n i n g o ur 
a u t h o r i t y t o assess p e n a l t i e s . 

A c c o r d i n g l y , our p r i o r o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r . The p a r t i e s ' 
r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 



1948 C i t e as 42 Van N a t t a 1948 (1990) September 10,. 1990 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES C. BALES, (Deceased) & CHAROLLET K. BALES, Claimant 

Own M o t i o n No. 84-0052M 
OWN MOTION DETERMINATION • , ' 

B u r t Swanson, e t a l . , C l aimant A t t o r n e y s 

The Board i s s u e d i t s Own Mo t i o n Order i n t h e a b o v e - e n t i t l e d m a t t e r 
on November 28, 1984, r e o p e n i n g t h e worker's c l a i m f o r a worsened c o n d i t i o n r e 
l a t e d t o h i s i n d u s t r i a l i n j u r y o f A p r i l 19, 1976. The c l a i m was reopened w i t h 
t e m p o r a r y d i s a b i l i t y b e n e f i t s t o commence December 7, 1983, and t o c o n t i n u e 
" u n t i l c l o s u r e p u r s u a n t t o ORS 656.278." 

The w o r k e r d i e d on May 17, 1989, y e t h i s c l a i m was never c l o s e d . 
When t h e i n s u r e r t e r m i n a t e d temporary d i s a b i l i t y b e n e f i t s , t h e w o r k e r ' s widow 
r e q u e s t e d a h e a r i n g . By O p i n i o n and Order da t e d June 19, 1990, t h e R e f e r e e 
o r d e r e d t h e i n s u r e r t o submit t h e c l a i m f o r c l o s u r e by t h e E v a l u a t i o n S e c t i o n 
p u r s u a n t t o ORS 656.268 and t o resume and c o n t i n u e t h e payment o f t e m p o r a r y 
d i s a b i l i t y b e n e f i t s u n t i l c l a i m c l o s u r e . The Referee a l s o assessed p e n a l t i e s 
f o r t h e i n s u r e r ' s u n r e a s o n a b l e c l a i m p r o c e s s i n g and t e r m i n a t i o n o f b e n e f i t s . 

By l e t t e r d a t e d June 26, 1990, c l a i m a n t ' s a t t o r n e y r e q u e s t e d t h a t 
t h e D i r e c t o r assess maximum p e n a l t i e s f o r t h e i n s u r e r ' s f a i l u r e t o p r o p e r l y p r o 
cess t h i s c l a i m . There i s no i n d i c a t i o n i n t h e r e c o r d o f how t h e D i r e c t o r has 
responded t o t h a t r e q u e s t . However, t h e E v a l u a t i o n S e c t i o n has r e f e r r e d t h i s 
c l a i m t o t h e Board f o r c l a i m c l o s u r e p u r s u a n t t o i t s own m o t i o n a u t h o r i t y under 
ORS 656.278. 

A f t e r r e v i e w i n g t h e r e c o r d , we conclude t h a t , inasmuch as t h e aggra
v a t i o n r i g h t s on t h i s c l a i m have e x p i r e d , we have e x c l u s i v e own m o t i o n j u r i s d i c 
t i o n o f t h i s c l a i m . See M i l t e n b e r q e r v. Howard's Plumbing, 93 Or App 475, 477 
(1 9 8 8 ) . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s c l o s e d w i t h an award o f t e m p o r a r y 
t o t a l d i s a b i l i t y f r o m December 7, 1983 u n t i l May 17, 1989, t h e day o f h i s d e a t h . 
D e d u c t i o n o f o v e r p a i d t e m p o r a r y d i s a b i l i t y , i f any, f r o m u n p a i d permanent d i s 
a b i l i t y i s approved. 

C l a i m a n t w i l l be awarded no f u r t h e r permanent d i s a b i l i t y . The Co u r t 
o f Appeals has h e l d t h a t t h e Board's own m o t i o n a u t h o r i t y t o award permanent 
d i s a b i l i t y b e n e f i t s ceased when t h e c u r r e n t own m o t i o n law became e f f e c t i v e on 
January 1, 1988. Independent Paper Stock v. Wincer, 100 Or App 625 ( 1 9 9 0 ) . The 
c o u r t f u r t h e r h e l d t h a t OAR 438-12-018, upon which t h e Board r e l i e d i n a w a r d i n g 
permanent d i s a b i l i t y on c l a i m s t h a t were reopened b e f o r e January 1, 1988, imper
m i s s i b l y exceeded t h e Board's own mo t i o n a u t h o r i t y under ORS 656.278. I d . Con
s e q u e n t l y , t h e Board i s w i t h o u t a u t h o r i t y t o award c l a i m a n t any f u r t h e r perma
nent d i s a b i l i t y b e n e f i t s f o r h i s compensable i n j u r y . 

I T I S SO ORDERED. 

September 10, 1990 C i t e as 42 Van N a t t a 1948 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID R. BOWEN, Claimant 

WCB Case Nos. 89-01708 & 89-00167 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

A r t h u r W. Stevens, I I I ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

U n i t e d P a c i f i c I n s u r a n c e r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
M u l d e r ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m 
f o r h i s c u r r e n t low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 



D a v i d R. Bowen, 42 Van N a t t a 1948 (1990) 1949 

o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . I n i t s b r i e f , U n i t e d 
P a c i f i c contends t h a t SAIF's November 8, 1988 d e n i a l was an im p r o p e r backup 
d e n i a l . On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y and t h e p r o p r i e t y o f SAIF's 
d e n i a l . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

P r o p r i e t y o f d e n i a l 

U n i t e d P a c i f i c contends t h a t SAIF's November 1988 d e n i a l was improper 
under Bauman v. SAIF, 295 Or 788 (1983). The i n s u r e r argues t h a t SAIF had p r o 
cessed a 1985 c l a i m f o r a low back s t r a i n and, i n a May 1988 s t i p u l a t i o n , ac
c e p t e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . I n an August 8, 1988 s t i p u l a t i o n , SAIF 
agreed t o pay c l a i m a n t permanent p a r t i a l d i s a b i l i t y . U n i t e d P a c i f i c argues t h a t 
SAIF has ac c e p t e d t h e c l a i m and i t cannot now i s s u e a backup d e n i a l . 

We agree w i t h t h e Referee's c o n c l u s i o n and r e a s o n i n g t h a t , under t h e 
c i r c u m s t a n c e s , Bauman i s n o t a p p l i c a b l e . 

R e s p o n s i b i l i t y 

The Referee concluded t h a t c l a i m a n t ' s work w h i l e U n i t e d P a c i f i c was on 
t h e r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o h i s need f o r t r e a t m e n t i n 1988. We agree. 

U n i t e d P a c i f i c concedes t h a t c l a i m a n t ' s employment, w h i l e i t was on 
t h e r i s k , i n d e p e n d e n t l y c o n t r i b u t e d t o a wor s e n i n g o f h i s c o n d i t i o n . However, 
i t argues t h a t t h e e v i d e n c e does n o t show a wo r s e n i n g s i n c e August 1988. We 
d i s a g r e e . 

C l a i m a n t began t o have d i f f e r e n t symptoms ( e . g . "giveway," l e f t l e g 
symptoms) i n August 1988. A f t e r r e t u r n i n g t o work i n August 1988 and subsequent 
t o e n t e r i n g i n t o t h e August s t i p u l a t i o n , c l a i m a n t e x p e r i e n c e d worse p a i n t h a n he 
had b e f o r e , and he sought t r e a t m e n t from Dr. Johnson. H i s l a s t day o f work was 
September 20, 1988, and he had d i s c s u r g e r y by Dr. Johnson i n October 1988. I n 
October 1988, Dr. Johnson o p i n e d t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n had wors
ened and he r e p o r t e d t h a t c l a i m a n t ' s work as a loom o p e r a t o r c o n t r i b u t e d 
d i r e c t l y t o h i s c u r r e n t h e r n i a t e d d i s c . 

We co n c l u d e t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n worsened s i n c e t h e 
August 1988 s t i p u l a t i o n , which was t h e l a s t award o r arrangement o f compensa
t i o n . C l a i m a n t ' s work w h i l e U n i t e d P a c i f i c was on t h e r i s k c o n t r i b u t e d d i r e c t l y 
t o h i s c u r r e n t h e r n i a t e d d i s c c o n d i t i o n , t h e r e f o r e , U n i t e d P a c i f i c i s re s p o n 
s i b l e . 

C l a i m a n t has r e q u e s t e d an award o f i n s u r e r - p a i d a t t o r n e y f e e s f o r s e r 
v i c e s on r e v i e w . We conclude t h a t an a t t o r n e y f e e i s n o t a p p r o p r i a t e because 
t h e o n l y i s s u e b e f o r e t h e Board was r e s p o n s i b i l i t y . I n o t h e r words, c l a i m a n t ' s 
r i g h t t o compensation was never a t r i s k . See Mercer I n d u s t r i e s v. Rose, 103 Or 
App 96 ( 1 9 9 0 ) ; Howard v. W i l l a m e t t e P o u l t r y , 101 Or App 584 ( 1 9 9 0 ) . 

ORDER 

The Referee's o r d e r d a t e d May 30, 1989 i s a f f i r m e d . 



1950 C i t e as 42 Van N a t t a 1950 (1990) September 10, 1990 

I n t h e M a t t e r o f t h e Compensation o f ; 
DEBRA A. BUEL, Claimant 
WCB Case No. 88-17903 

ORDER ON REVIEW 
Welch, e t a l . , Claimant A t t o r n e y s 

T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Shebley's o r d e r t h a t : (1) 
awarded 35 p e r c e n t (112 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
i n j u r y , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y ; and (2) 
fou n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on October 24, 1988. The i n s u r e r 
c h a l l e n g e s t h a t p o r t i o n o f t h e Referee's o r d e r which c o n s i d e r e d a p s y c h o l o g i c a l 
component i n d e t e r m i n i n g t h e e x t e n t o f permanent d i s a b i l i t y due t o c l a i m a n t ' s 
i n j u r y . On r e v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y 
and m e d i c a l l y s t a t i o n a r y d a t e . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

P s y c h o l o g i c a l component 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s f u n c t i o n a l o v e r l a y was a compensable 
component o f her c l a i m . The Referee concluded t h a t , a l t h o u g h i t was u n d i s p u t e d 
t h a t t h e r e was no o b j e c t i v e evidence o f low back i m p a i r m e n t , c l a i m a n t was e n t i 
t l e d t o an award o f 35 p e r c e n t unscheduled permanent d i s a b i l i t y . We d i s a g r e e . 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e 
Referee a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by 
t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 656 . 2 8 3 ( 7 ) . S p e c i f i c a l l y , 
t h e R e f e r e e a p p l i e d f o r m e r OAR 436-35-000 e t seg, e f f e c t i v e a t t h e t i m e o f 
c l a i m a n t ' s October 6, 1988 D e t e r m i n a t i o n Order. See OAR 438-10-005; 438-10-010. 
These a r e t h e r u l e s w h i c h we a p p l y as w e l l . 

Former OAR 436-35-400(1) p r o v i d e s t h a t a permanent s t a t e o f m e n t a l 
d i s o r d e r must be diag n o s e d by a p s y c h i a t r i s t o r p s y c h o l o g i s t . I n t h i s case, 
c l a i m a n t ' s f u n c t i o n a l o v e r l a y o r t h e p s y c h o l o g i c a l component a l l e g e d t o be due 
t o her i n j u r y has n o t been diagnosed by a p s y c h i a t r i s t o r p s y c h o l o g i s t . On 
October 14, 1987, c l a i m a n t was examined by Dr. Turco, p s y c h i a t r i s t , who o p i n e d 
t h a t she had no d i a g n o s a b l e p s y c h o l o g i c a l c o n d i t i o n . I n November 1987, Dr. 
Turco r e p o r t e d t h a t c l a i m a n t had no o b j e c t i v e p s y c h i a t r i c f i n d i n g s . 

We c o n c l u d e t h a t because c l a i m a n t ' s p s y c h o l o g i c a l component has n o t 
been d i a g n o s e d by a p s y c h i a t r i s t o r p s y c h o l o g i s t , t h e r e can be no award o f 
imp a i r m e n t under t h e s t a n d a r d s f o r t h e c o n d i t i o n . 

The R eferee fo u n d t h a t , under t h e s t a n d a r d s , c l a i m a n t was e n t i t l e d t o 
an award o f 35 p e r c e n t unscheduled permanent d i s a b i l i t y f o r h er neck and low 
back c o n d i t i o n . I n August 1988, c l a i m a n t was examined by Dr. Rosenbaum, M.D. 
Dr. Rosenbaum r e p o r t e d i n c o n s i s t e n c i e s i n c l a i m a n t ' s range o f m o t i o n t e s t s 
( e . g . , l o s s o f range o f m o t i o n shown d u r i n g one maneuver, b u t i n a n o t h e r p o s i 
t i o n , no l o s s o f range o f m o t i o n and no symptoms i n t h e same body p a r t ) . Dr. 
Rosenbaum r e p o r t e d t h a t c l a i m a n t ' s c u r r e n t l o s s o f f u n c t i o n i s based upon sub
j e c t i v e symptoms w i t h no o b j e c t i v e v e r i f i c a t i o n . 
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Under t h e c i r c u m s t a n c e s , we are n o t co n v i n c e d t h a t c l a i m a n t i s e n t i 
t l e d t o an award o f unscheduled permanent d i s a b i l i t y . We a r e u n a b l e t o f i n d 
t h a t c l a i m a n t ' s l o s s o f range o f moti o n i s a t t r i b u t a b l e t o im p a i r m e n t r e s u l t i n g 
f r o m i n j u r y t o a body p a r t . See former OAR 436-35-320(2). F i n a l l y > even i f 
c l a i m a n t ' s l o s s o f range o f m o t i o n was due t o her f u n c t i o n a l o v e r l a y o r psycho
l o g i c a l component c o n d i t i o n , we f i n d t h e evidence p e r s u a s i v e t h a t t h a t c o n d i t i o n 
i s noncompensable. We t h e r e f o r e r e v e r s e t h e Referee's award o f unscheduled 
permanent d i s a b i l i t y . 

M e d i c a l l y s t a t i o n a r y d a t e 

The Referee found t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on October 
24, 1988, r a t h e r t h a n on September 9, 1988, as found by D e t e r m i n a t i o n Order. 
Dr. N o a l l ' s October 24 l e t t e r i n d i c a t e s t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n 
a r y on September 9 because she was c o n t i n u i n g t o improve ( i n a d d i t i o n t o p a r t i c 
i p a t i n g i n a work h a r d e n i n g program). We agree w i t h t h e Referee's c o n c l u s i o n 
t h a t , as her t r e a t i n g d o c t o r , Dr. N o a l l was i n a b e t t e r p o s i t i o n t o d e c l a r e her 
m e d i c a l l y s t a t i o n a r y t h a n an independent m e d i c a l examiner, who obs e r v e d her on 
one o c c a s i o n . 

ORDER 

The Referee's o r d e r d a t e d February 10, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . Those p o r t i o n s o f t h e Referee's o r d e r t h a t f o u n d c l a i m a n t ' s 
p s y c h o l o g i c a l component t o be due t o her compensable i n j u r y and awarded c l a i m a n t 
35 p e r c e n t (112 degrees) unscheduled permanent d i s a b i l i t y , a r e r e v e r s e d . That 
p o r t i o n o f t h e October 6, 1988 D e t e r m i n a t i o n Order whi c h d i d n o t award permanent 
d i s a b i l i t y i s r e i n s t a t e d and up h e l d . The remainder o f t h e Re f e r e e ' s o r d e r 
i s a f f i r m e d . For p r e v a i l i n g on r e v i e w on t h e i s s u e o f t h e m e d i c a l l y s t a t i o n a r y 
d a t e , c l a i m a n t ' s c o u n s e l i s awarded an a t t o r n e y f e e o f $300, t o be p a i d by t h e 
i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
KENNETH HOLLOWAY, Claimant 
Own Mot i o n No. 90-0116M 

CORRECTED OWN MOTION ORDER ON RECONSIDERATION 
P o z z i , e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

The Board i s s u e d i t s own M o t i o n Order on R e c o n s i d e r a t i o n i n t h i s 
m a t t e r on August 28, 1990. That o r d e r was i n c o r r e c t l y s e n t t o t h e wrong p a r 
t i e s . A c c o r d i n g l y we abate and w i t h d r a w t h a t o r d e r i n i t s e n t i r e t y . We hereby 
i s s u e t h i s c o r r e c t e d o r d e r i n i t s s t e a d . 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's Own M o t i o n Order on 
R e c o n s i d e r a t i o n i s s u e d A p r i l 23, 1990, t h a t d e c l i n e d t o assess t h e SAIF Corpora
t i o n w i t h a p e n a l t y and a t t o r n e y f e e f o r i t s p r o c e s s i n g o f h i s r e q u e s t f o r own 
m o t i o n r e l i e f . C l a i m a n t a g a i n contends t h a t SAIF f a i l e d t o p r o p e r l y p r o c e s s h i s 
own m o t i o n c l a i m . I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e 
above n o t e d Board o r d e r was abated and w i t h d r a w n May 23, 1990. 

I n our A p r i l 23, 1990 o r d e r , we found t h a t SAIF t i m e l y p r o c e s s e d 
c l a i m a n t ' s own m o t i o n r e q u e s t f o r temporary d i s a b i l i t y b e n e f i t s . We adhere t o 
t h a t f i n d i n g h e r e . C l a i m a n t ' s a t t o r n e y has s u b m i t t e d an a t t o r n e y r e t a i n e r 
agreement and, t h e r e f o r e , i s e n t i t l e d t o an approved f e e p a y a b l e o u t o f 
c l a i m a n t ' s i n c r e a s e d compensation. Claimant's a t t o r n e y i s awarded 25 p e r c e n t o f 
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t h e a d d i t i o n a l compensation g r a n t e d by our A p r i l 4, 1990 o r d e r , not. t o exceed 
$400, as a r e a s o n a b l e a t t o r n e y ' s f e e . 

On r e c o n s i d e r a t i o n , as supplemented and c o r r e c t e d h e r e i n , we adhere 
t o and r e p u b l i s h our A p r i l 4, 1990, and A p r i l 23, 1990, o r d e r s i n t h e i r e n t i r e 
t y . The p a r t i e s ' r i g h t s o f r e c o n s i d e r a t i o n and appeal s h a l l r u n f r o m t h e d a t e 
o f t h i s o r d e r . 

I T IS SO ORDERED. 

Board Member C r i d e r , d i s s e n t i n g : 

The SAIF C o r p o r a t i o n unreasonably r e s i s t e d payment o f compensation; 
t h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e , p a y a b l e by SAIF, 
f o r e f f o r t s t o g e t t h a t compensation. 

Board r u l e s r e q u i r e i n s u r e r s t o submit own m o t i o n c l a i m s t o t h e 
Board w i t h a recommendation w i t h i n 60 days o f r e c e i p t . OAR 4 3 8 - 1 2 - 0 2 5 ( 2 ) . 
Claims s u b j e c t t o t h e r u l e i n c l u d e "any w r i t t e n r e q u e s t f o r a d d i t i o n a l compensa
t i o n f o r worsened c o n d i t i o n s r e s u l t i n g from t h e o r i g i n a l i n j u r y , s i g n e d by o r on 
b e h a l f o f a c l a i m a n t . . . " OAR 438-12-020. I n t h i s r e g a r d , t h e r u l e s p a r a l l e l 
t h e s t a t u t o r y r u l e s g o v e r n i n g submission o f a c l a i m f o r a g g r a v a t i o n under 
ORS 656.273. Thus, a n y t h i n g t h a t would serve as an a g g r a v a t i o n c l a i m , i f sub
m i t t e d w i t h i n t h e f i v e - y e a r a g g r a v a t i o n p e r i o d , must be s u b m i t t e d t o t h e Board 
p u r s u a n t t o OAR 438-12-025(2) i f i t i s f i l e d w i t h an i n s u r e r a f t e r t h e f i v e - y e a r 
a g g r a v a t i o n p e r i o d . 

On October 12, 1989, SAIF had n o t i c e t h a t c l a i m a n t had been h o s p i 
t a l i z e d f o r an L4-5 f u s i o n . The r e p o r t s s u b m i t t e d by Dr. K e n d r i c k , M.D., i n d i 
c a t e d t h a t t h e need f o r s u r g e r y was r e l a t e d t o a p r i o r L4-S1 f u s i o n p e r f o r m e d i n 
1974 due t o t h e compensable i n j u r y . I t was obvious from t h e s e r e p o r t s t h a t 
c l a i m a n t was w o r k i n g f o r a l o g g i n g company a t t h e t i m e o f h o s p i t a l a d m i s s i o n and 
t h e r e f o r e w o u l d be e n t i t l e d t o temporary t o t a l d i s a b i l i t y compensation upon hos
p i t a l i z a t i o n f o r s u r g e r y . See r e p o r t o f Dr. K e n d r i c k d a t e d September 7, 1989. 

Such a r e p o r t would c l e a r l y r e q u i r e p r o c e s s i n g as an a g g r a v a t i o n 
c l a i m . See H a r e t v. SAIF, 72 Or App 668 ( 1 9 8 5 ) . I t was i n w r i t i n g and i t p u t 
SAIF on n o t i c e t h a t c l a i m a n t would be o f f work due t o t h e compensable i n j u r y . 
N e v e r t h e l e s s , SAIF d i d n o t submit t h e c l a i m t o t h e Board u n t i l March 29, 1990, 
more t h a n a month a f t e r c l a i m a n t ' s a t t o r n e y s p e c i f i c a l l y r e q u e s t e d payment o f 
t i m e l o s s . 

C l a i m a n t ' s compensation was d e l a y e d by s e v e r a l months by SAIF's 
f a i l u r e t o p r o c e s s . A f e e s h o u l d be awarded under ORS 6 5 6 . 3 8 2 ( 1 ) . Because t h e 
Board f a i l s t o t r e a t t h e d o c t o r ' s r e p o r t as a c l a i m , I d i s s e n t . 
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I n t h e M a t t e r o f t h e Compensation o f 
LESTER R. LEMKE, Claimant 

WCB Case No. 85-08229 
ORDER ON REVIEW 

Ste b b i n s & C o f f e y , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and P e r r y . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
B e n n e t t ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s 
ease c l a i m f o r b i l a t e r a l , c a r p a l t u n n e l syndrome; and (2) awarded c l a i m a n t ' s 
c o u n s e l a $5,000 assessed a t t o r n e y f e e . On r e v i e w , t h e i s s u e s a r e com p e n s a b i l 
i t y and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t began w o r k i n g f o r t h e employer as a green c h a i n p u l l e r i n 
1976. I n t h i s j o b , lumber comes down on t h e green c h a i n and c l a i m a n t p u l l s i t 
o f f and p u t s i t i n b i n s . The employer has t h r e e d i f f e r e n t c h a i n s w h i c h c a r r y 
d i f f e r e n t s i z e s o f wood. The lumber v a r i e s between 8 f e e t and 24 f e e t . The 
w i d t h o f t h e lumber a l s o v a r i e s between 2" x 4" and 4" x 12". 

Cl a i m a n t used b o t h hands t o g r i p t h e wood. T h i s a c t i v i t y r e q u i r e d 
s i g n i f i c a n t e x t e n s i o n and f l e x i o n o f t h e w r i s t j o i n t . The degree o f e x t e n s i o n 
was g r e a t e r t h a n t h e degree o f f l e x i o n . The amount o f e x t e n s i o n r e q u i r e d was 
g r e a t e r on t h e l e f t hand t h a n on t h e r i g h t . C l a i m a n t i s r i g h t - h a n d e d . 

C l a i m a n t spent most o f h i s t i m e w o r k i n g on t h e " u p s t a i r s " g r e e n c h a i n 
w h i c h c a r r i e d l o n g e r l e n g t h s o f wood. He began t o n o t i c e symptoms o f c a r p a l 
t u n n e l syndrome when he was w o r k i n g on t h e " d o w n s t a i r s " g r e e n c h a i n . T h i s c h a i n 
c a r r i e d a l a r g e number o f s h o r t e r l e n g t h s o f wood. W h i l e c l a i m a n t was w o r k i n g 
on t h i s c h a i n , h i s l e f t hand began t o go numb, and t h e n b o t h hands began g o i n g 
numb. A t n i g h t , h i s r i g h t arm h u r t from t h e hand t o t h e elbow. He was t h e n 
s h i f t e d back t o t h e u p s t a i r s green c h a i n . For two weeks t h e work was slow and 
h i s hand symptoms improved. Then t h e work p i c k e d up and h i s hand symptoms be
came i n c r e a s i n g worse. 

I n A p r i l 1985, he sought t r e a t m e n t from Dr. B e r n s t e i n , n e u r o l o g i s t , 
f o r b i l a t e r a l numbness, t i n g l i n g and p a i n i s h i s hands and w r i s t s . Nerve con
d u c t i o n s t u d i e s were c o n s i s t e n t w i t h a d i a g n o s i s o f m o d e r a t e l y s e v e r e c a r p a l 
t u n n e l syndrome on t h e l e f t and m i l d c a r p a l t u n n e l syndrome on t h e r i g h t . 
T h e r e a f t e r , Dr. B e r n s t e i n r e l e a s e d c l a i m a n t from work. 

I n J u l y 1985, t h e employer d e n i e d c l a i m a n t ' s c l a i m f o r b i l a t e r a l 
c a r p a l t u n n e l syndrome. I n October 1985, c l a i m a n t underwent a l e f t c a r p a l 
t u n n e l r e l e a s e s u r g e r y . I n November 1985, he underwent a r i g h t c a r p a l t u n n e l 
r e l e a s e s u r g e r y . Both s u r g i c a l procedures were p e r f o r m e d by Dr. B e r t . I n 
Jan u a r y 1986, c l a i m a n t was r e l e a s e d t o r e t u r n t o r e g u l a r work. 

CONCLUSIONS OF LAW AND OPINION 

The Referee concluded t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major 
c o n t r i b u t i n g cause o f h i s b i l a t e r a l c a r p a l t u n n e l syndrome. We agree. 

I n o r d e r t o p r e v a i l on an o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t must 
show t h a t t h e work a c t i v i t i e s e i t h e r caused t h e c o n d i t i o n , o r i n t h e case o f a 
p r e e x i s t i n g c o n d i t i o n , t h a t t h e work a c t i v i t i e s caused a w o r s e n i n g o f t h e under
l y i n g c o n d i t i o n . Wheeler v. Boise Cascade, 298 Or 452 ( 1 9 8 5 ) ; W e l l e r v. Union 
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C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . I n a d d i t i o n , c l a i m a n t must e s t a b l i s h t h a t t h e work 
a c t i v i t i e s were t h e m a j or c o n t r i b u t i n g cause o f t h e c o n d i t i o n o r i t s w o r s e n i n g . 
Roseburg Lumber Co. v. K i l l m e r , 72 Or App 626 ( 1 9 8 5 ) . 

I n t h e p r e s e n t case, t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome p r e e x i s t e d h i s employment. F u r t h e r , c l a i m a n t had n o t ex
p e r i e n c e d c a r p a l t u n n e l symptoms o r missed work due t o such symptoms p r i o r t o 
h i s employment. H i s b i l a t e r a l c a r p a l t u n n e l symptoms commenced o n l y a f t e r he 
began w o r k i n g f o r t h e employer, s p e c i f i c a l l y on t h e " d o w n s t a i r s " g r e e n c h a i n . 
A c c o r d i n g l y , t h e e v i d e n c e does n o t e s t a b l i s h t h a t c l a i m a n t had p r e e x i s t i n g 
b i l a t e r a l c a r p a l t u n n e l syndrome, t h e r e f o r e , he must show t h a t h i s work a c t i v i 
t i e s were t h e m a j or cause o f t h e development o f t h e c o n d i t i o n . See Devereaux v. 
N o r t h P a c i f i c I n s . Co., 74 Or App 388, 391-92 (1 9 8 5 ) . 

Dr. B e r n s t e i n o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r 
c o n t r i b u t i n g cause o f h i s development o f b i l a t e r a l c a r p a l t u n n e l syndrome. He 
e x p l a i n e d t h a t c l a i m a n t ' s work on t h e green c h a i n i n v o l v e d f o r c e a b l e w r i s t 
f l e x i o n and e x t e n s i o n w h i c h i n c r e a s e d p r e s s u r e i n t h e c a r p a l c a n a l . He f u r t h e r 
n o t e d t h a t t h e work a l s o i n v o l v e d r e p e t i t i v e f o r c e f u l g r a s p i n g w h i c h l e d t o a 
t h i c k e n i n g i n t h e tendons from t h e f i n g e r s t o t h e forearms w h i c h caused c a r p a l 
t u n n e l syndrome. B e r n s t e i n ' s o p i n i o n i s s u p p o r t e d by Dr. B e r t who a l s o o p i n e d 
t h a t c l a i m a n t ' s work a c t i v i t i e s were d i r e c t l y c a u s a t i v e o f h i s b i l a t e r a l c a r p a l 
t u n n e l syndrome. 

By c o n t r a s t , Dr. Nathan o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s had no 
r e l a t i o n s h i p t o t h e development o f h i s b i l a t e r a l c a r p a l t u n n e l syndrome. Nathan 
t e s t i f i e d t h a t c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome was i d i o p a t h i c i n t h e 
sense t h a t he had an u n d e r l y i n g l o n g - t e r m c a r p a l t u n n e l d i s e a s e w h i c h became 
symptomatic i n 1985. Dr. Nathan o p i n e d t h a t , a l t h o u g h i t was p o s s i b l e t h a t 
c l a i m a n t ' s work a c t i v i t i e s r e n d e r e d h i s c a r p a l t u n n e l d i s e a s e s y m p tomatic, i t 
d i d n o t worsen t h e u n d e r l y i n g d i s e a s e . 

We a r e persuaded by t h e o p i n i o n o f Dr. B e r n s t e i n and t h e s u p p o r t i n g 
o p i n i o n o f Dr. B e r t . Dr. B e r n s t e i n p e r s u a s i v e l y e x p l a i n e d how t h e f l e x i o n and 
e x t e n s i o n i n v o l v e d i n c l a i m a n t ' s work a c t i v i t i e s caused t h e development o f 
b i l a t e r a l c a r p a l t u n n e l syndrome. Moreover, h i s c o n c l u s i o n i n r e g a r d t o t h e 
work a c t i v i t i e s c a u s i n g a t h i c k e n i n g o f t h e tenosynovium (a change i n u n d e r l y i n g 
t i s s u e ) , i s s u p p o r t e d by t h e o p e r a t i v e f i n d i n g s o f Dr. B e r t . F i n a l l y , h i s o p i n 
i o n r e g a r d i n g c a u s a t i o n i s c o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s 
work a c t i v i t i e s , p a r t i c u l a r l y w i t h r e g a r d t o t h e use o f h i s l e f t hand. By con
t r a s t , Nathan assumes t h a t c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h i s employment. How
e v e r , we have f o u n d no s u p p o r t f o r t h a t assumption. 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s work 
a c t i v i t i e s were t h e m a j or c o n t r i b u t i n g cause o f h i s b i l a t e r a l c a r p a l t u n n e l 
syndrome. 

A t t o r n e y Fees 

The employer contends t h a t t h e Referee's award o f a t t o r n e y f e e s t o 
c l a i m a n t ' s c o u n s e l was e x c e s s i v e . We d i s a g r e e . A f t e r r e v i e w o f c l a i m a n t ' s 
c o u n s e l ' s s t a t e m e n t o f s e r v i c e s a t t h e h e a r i n g l e v e l and c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(6), we conclude t h a t t h e Referee's award was a p p r o 
p r i a t e . We n o t e i n t h i s r e g a r d t h a t t h i s case i n v o l v e d a complex m e d i c a l i s s u e 
r e q u i r i n g s u b s t a n t i a l p r e h e a r i n g d i s c o v e r y and t h a t c l a i m a n t ' s c o u n s e l i n v e s t e d 
a s i g n i f i c a n t amount o f t i m e a t t h e h e a r i n g s l e v e l . 

I n a r r i v i n g a t a r e a s o n a b l e assessed f e e a t t h e Board l e v e l , we con
s i d e r t h e s e same f a c t o r s . However, we n o t e t h a t a p o r t i o n o f c l a i m a n t ' s coun
s e l ' s e f f o r t s were expanded d e f e n d i n g a g a i n s t t h e employer's e f f o r t t o r e d u c e 
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t h e assessed f e e awarded a t h e a r i n g . No assessed f e e i s p a y a b l e f o r such 
e f f o r t s . Saxton v. SAIF, 80 Or App 631 (1986). 

1955 

ORDER 

The Referee's o r d e r d a t e d January 6, 1989 i s a f f i r m e d . For s e r v i c e s 
on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded a 
r e a s o n a b l e assessed a t t o r n e y f e e o f $1,000, p a y a b l e by t h e s e l f - i n s u r e d 
e mployer. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHNIE LOWERY, Claimant 
WCB Case No. 88-20153 

ORDER ON REVIEW 
Blac k , e t a l . , C l aimant A t t o r n e y s 

Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Melum's o r d e r t h a t 
d e c l i n e d t o award t e m p o r a r y d i s a b i l i t y compensation f r o m t h e d a t e o f c l a i m a n t ' s 
b i l a t e r a l knee and r i g h t elbow i n j u r y . On r e v i e w , t h e i s s u e i s t e m p o r a r y d i s 
a b i l i t y compensation. We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t was i n j u r e d a t work on August 12, 1985. At t h e t i m e o f h i s i n 
j u r y c l a i m a n t was w o r k i n g s e t t i n g chokers f o r a noncomplying employer. Cl a i m a n t 
s u s t a i n e d a c o n t u s i o n and s t r a i n i n j u r y t o b o t h knees and t h e r i g h t elbow. 

C l a i m a n t i n i t i a l l y missed no work from t h e i n j u r y . However, a few days 
a f t e r t h e i n j u r y , he was l a i d o f f f o r b e i n g t o o slow on t h e j o b due t o h i s phys
i c a l i n j u r y . C l a i m a n t commenced work f o r a new employer a t a l e s s p h y s i c a l l y 
demanding j o b and f o r a l e s s e r wage t h e same month he was f i r e d f r o m l o g g i n g 
j o b . 

The c l a i m was accepted as n o n d i s a b l i n g by t h e SAIF C o r p o r a t i o n on 
December 17, 1985. 

On May 17, 1988, c l a i m a n t was t a k e n o f f work by Dr. Wehinger, c h i r o p r a c 
t o r . SAIF p a i d t e m p o r a r y d i s a b i l i t y payments i n August and September o f 1988. 

A D e t e r m i n a t i o n Order i s s u e d February 16, 1989. C l a i m a n t was awarded no 
t e m p o r a r y o r permanent d i s a b i l i t y b e n e f i t s . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends he i s e n t i t l e d t o temporary d i s a b i l i t y compensation 
when he f i r s t l e f t work i n August 1985. The Referee fo u n d t h a t c l a i m a n t had 
f a i l e d t o p r o v e t h a t h i s i n j u r y o f August 1985 caused any d i s a b i l i t y i n p e r f o r m 
i n g h i s r e g u l a r work. The Referee concluded t h a t c l a i m a n t had f a i l e d t o prove 
he was d i s a b l e d from h i s employment due t o h i s compensable i n j u r y a t t h e t i m e he 
was i n j u r e d . However, t h e Referee found t h a t c l a i m a n t was d i s a b l e d f r o m work on 
May 17, 1988, as i n d i c a t e d by Dr. Wehinger's r e p o r t . A c c o r d i n g l y , t h e Referee 
awarded c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y f r o m May 17, 1988 t h r o u g h September 
24, 1988. 
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On r e v i e w , c l a i m a n t argues t h a t he i s e n t i t l e d t o t e m p o r a r y p a r t i a l d i s 
a b i l i t y b e n e f i t s f r o m t h e d a t e o f h i s i n j u r y . C l a i m a n t a s s e r t s t h a t ..he was un
a b l e t o p e r f o r m h i s r e g u l a r work as a choker s e t t e r and was f i r e d f r o m t h i s 
p o s i t i o n two days a f t e r h i s i n j u r y because he was t o o slow t o a d e q u a t e l y p e r f o r m 
t h e j o b . C l a i m a n t argues t h a t he was slow because o f h i s compensable i n j u r y . 
A c c o r d i n g l y , c l a i m a n t concludes t h a t because he was unable t o p e r f o r m h i s r e g u 
l a r work due t o h i s compensable i n j u r y and was r e q u i r e d t o t a k e a l e s s e r p a y i n g 
j o b , he i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y d a t i n g back t o t h i s t i m e . We agree. 

We f i n d t h a t c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s f r o m 
t h e d a t e he was t e r m i n a t e d , August 12, 1985. Claimant c r e d i b l y t e s t i f i e d t h a t 
he was u n a b l e t o work e f f i c i e n t l y as a choker s e t t e r a f t e r he s u s t a i n e d h i s i n 
j u r y . C l a i m a n t s t a t e d t h a t because h i s i n j u r y p r o h i b i t e d him f r o m w o r k i n g a t 
t h e f a s t pace necessary t o a d e q u a t e l y p e r f o r m h i s j o b he was f i r e d . 

F o l l o w i n g c l a i m a n t ' s i n j u r y . Dr. Grant diagnosed a c o n t u s i o n and s t r a i n 
t o b o t h knees and t h e r i g h t elbow. Fur t h e r m o r e , t h e m e d i c a l e v i d e n c e i n J u l y 
and August o f 1986 i n d i c a t e d t h a t c l a i m a n t was p a r t i a l l y d i s a b l e d ; and c l a i m a n t 
c r e d i b l y t e s t i f i e d t h a t h i s symptoms were t h e same i n 1986 as t h e y were f o l l o w 
i n g h i s compensable i n j u r y . Moreover, we note t h a t f o l l o w i n g c l a i m a n t ' s i n j u r y 
t h e r e i s no e v i d e n c e t h a t he s u s t a i n e d any a d d i t i o n a l i n j u r i e s and t h e r e was no 
a b r u p t w o r s e n i n g . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t was t e m p o r a r i l y d i s a b l e d 
from h i s r e g u l a r work due t o h i s compensable i n j u r y f rom t h e d a t e he l e f t h i s 
j o b a t i n j u r y . 

C l a i m a n t , t h e r e f o r e , i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s f r o m 
t h a t d a t e ; however, because c l a i m a n t engaged i n m o d i f i e d work f o r wages a f t e r he 
l e f t h i s employer a t i n j u r y , SAIF i s e n t i t l e d t o reduce t h e s e b e n e f i t s t o tempo
r a r y p a r t i a l d i s a b i l i t y . ORS 656.212; OAR 436-60-030(3). These t e m p o r a r y p a r 
t i a l d i s a b i l i t y b e n e f i t s a r e based on t h e d i f f e r e n c e between h i s r e g u l a r wage 
and t h e wage he earned w o r k i n g a t t h e m o d i f i e d work. OAR 436-60-030(1). C l a i m 
a n t was e n t i t l e d t o r e s u m p t i o n o f temporary t o t a l d i s a b i l i t y compensation when 
he was t a k e n o f f a l l work i n May 1988. A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s p u r s u a n t t o law, f r o m t h e d a t e he l e f t 
h i s j o b a t i n j u r y u n t i l such t i m e as he r e t u r n e d t o h i s r e g u l a r employment, o r 
was b o t h m e d i c a l l y s t a t i o n a r y and a b l e t o r e t u r n t o h i s r e g u l a r employment, o r 
h i s c l a i m was c l o s e d . ORS 656.212. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 6, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . I n a d d i t i o n t o t h e temporary d i s a b i l i t y compensation awarded by t h e 
R e f e r e e ' s o r d e r , c l a i m a n t i s awarded temporary d i s a b i l i t y b e n e f i t s f r o m 
August 12, 1985 t h r o u g h May 16, 1988. The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensa
t i o n c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, 
t h e t o t a l a t t o r n e y f e e s awarded by t h e Referee and Board o r d e r s o u t o f i n c r e a s e d 
t e m p o r a r y d i s a b i l i t y compensation s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
BEVERLY J . MARTINEZ, Claimant 

WCB Case No. 87-16874 
ORDER ON REMAND 

Olson, e t a l . , C l aimant A t t o r n e y s 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals. 
Horqen v. M a r t i n e z , 101 Or App 396 (1990). The c o u r t has r e v e r s e d o ur p r i o r 
o r d e r w h i c h h e l d t h a t c l a i m a n t was e n t i t l e d t o compensation because t h e noncom-
p l y i n g employer had n o t p r o p e r l y d e n i e d t h e c l a i m . B e v e r l y J. M a r t i n e z , 
41 Van N a t t a 935 (1 9 8 9 ) . Consequently, t h e c o u r t has remanded w i t h i n s t r u c t i o n s 
t o d e t e r m i n e c o m p e n s a b i l i t y . 

FINDINGS OF FACT 

Cl a i m a n t began w o r k i n g f o r t h e noncomplying employer, a day ca r e cen
t e r , i n March 1987. I n a d d i t i o n t o her t e a c h i n g d u t i e s , she r e g u l a r l y swept 
f l o o r s , c l e a n e d bathrooms and emptied t r a s h . I n A p r i l 1987, she began t o expe
r i e n c e r i g h t s h o u l d e r p a i n , b u t c o n t i n u e d w o r k i n g . Her p a i n worsened, and 
on May 28, 1987, she saw Dr. Balmer, M.D. She d i d n o t i n f o r m Dr. Balmer t h a t 
her r i g h t s h o u l d e r p a i n was r e l a t e d t o her work. He diag n o s e d m i l d r i g h t s h o u l 
d e r t e n d i n i t i s and i n s t r u c t e d her t o r e t u r n i n 7-10 days i f n e c e s s a r y . Claimant 
d i d n o t r e t u r n t o Dr. Balmer o r any o t h e r d o c t o r u n t i l November 16, 1987. 

Cla i m a n t r e t u r n e d t o r e g u l a r work u n t i l t h e end o f t h e s c h o o l year i n 
e a r l y June 1987. Sometime p r i o r t o September 8, 1987, t h e non c o m p l y i n g employer 
i n f o r m e d c l a i m a n t t h a t she would n o t be r e h i r e d f o r t h e 1987-88 s c h o o l y e a r . On 
September 8, 1987, c l a i m a n t f i l e d a c l a i m f o r her r i g h t s h o u l d e r c o n d i t i o n . 

C l a i m a n t was reexamined by Dr. Balmer on November 16, 1987. At t h a t 
t i m e , she i n f o r m e d him t h a t she b e l i e v e d her r i g h t s h o u l d e r c o n d i t i o n was r e 
l a t e d t o her j a n i t o r i a l d u t i e s between March and June 1987. Given t h a t h i s t o r y , 
Dr. Balmer o p i n e d t h a t her c o n d i t i o n was w o r k - r e l a t e d . 

C l a i m a n t d i d n o t e x h i b i t p a i n o r o t h e r l i m i t a t i o n s w h i l e p e r f o r m i n g 
her j o b d u t i e s . She d i d n o t t e l l f e l l o w w orkers o r her employer t h a t she had 
s u f f e r e d a w o r k - r e l a t e d i n j u r y o r o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t was n o t a c r e d i b l e w i t n e s s . She g r e a t l y e x a g g e r a t e d t h e 
e x t e n t o f her j a n i t o r i a l d u t i e s a t t h e day car e c e n t e r . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g c l a i m a n t n o t c r e d i b l e , t h e Referee c o n c l u d e d t h a t c l a i m a n t had 
no t p r o v e n t h e c o m p e n s a b i l i t y o f her r i g h t s h o u l d e r c o n d i t i o n . We agree. 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f an i n j u r y c l a i m , c l a i m a n t 
has t h e burden o f p r o v i n g t h a t her work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g 
cause o f her r i g h t s h o u l d e r d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . See 
H a r r i s v. A l b e r t s o n ' s , I n c . . 65 Or App 254, 256-57 ( 1 9 8 3 ) . To p r o v e t h a t she 
s u f f e r e d an o c c u p a t i o n a l d i s e a s e , c l a i m a n t must pr o v e t h a t work a c t i v i t i e s were 
t h e m a j or c o n t r i b u t i n g cause o f her c o n d i t i o n . D e t h l e f s v. H y s t e r Co., 295 Or 
298 ( 1 9 8 8 ) . 

Here, t h e r e i s no evi d e n c e , o t h e r t h a n c l a i m a n t ' s t e s t i m o n y and Dr. 
Balmer's o p i n i o n based s o l e l y on her h i s t o r y , t h a t c l a i m a n t ' s s h o u l d e r d i s a b i l 
i t y i s r e l a t e d t o her work. We concur w i t h t h e Referee's assessment t h a t 
c l a i m a n t ' s v e r s i o n o f ev e n t s l a c k e d c r e d i b i l i t y . To b e g i n , we d e f e r t o t h e 
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R e f e r e e ' s d e t e r m i n a t i o n o f c r e d i b i l i t y based on t h e Referee's o b s e r v a t i o n o f 
c l a i m a n t ' s demeanor. Humphrey v. SAIF, 58 Or App 360, 363 ( 1 9 8 2 ) . I n a d d i t i o n , 
we agree w i t h t h i s d e t e r m i n a t i o n based on our r e v i e w o f t h e r e c o r d . See C o a s t a l 
Farm Supply v. H u l t b e r q , 84 Or App 282, 285 (19 8 7 ) . 

S p e c i f i c a l l y , c l a i m a n t d i d n o t i n f o r m her d o c t o r , u n t i l o v e r s i x 
months a f t e r f i r s t s e e i n g him, t h a t her sh o u l d e r problem was r e l a t e d t o her 
work. A d d i t i o n a l l y , she d i d n o t f i l e t h e w o r k e r s ' compensation c l a i m u n t i l 
a f t e r she was i n f o r m e d t h a t she was not g o i n g t o be r e h i r e d by t h e employer. 
F i n a l l y , d e s p i t e h er c o n t e n t i o n s t o t h e c o n t r a r y , t h e c r e d i b l e e v i d e n c e e s t a b 
l i s h e s t h a t she n e i t h e r e x h i b i t e d p a i n o r l i m i t a t i o n s w h i l e a t work nor a d v i s e d 
her c o - w o r k e r s o f any w o r k - r e l a t e d c o n d i t i o n . 

C o n s i d e r i n g c l a i m a n t ' s n o n c r e d i b l e t e s t i m o n y w i t h t h e f a c t t h a t a l l 
m e d i c a l e v i d e n c e r e l a t i n g her s h o u l d e r c o n d i t i o n t o her work was p r e m i s e d on t h e 
h i s t o r y p r o v i d e d by c l a i m a n t , we f i n d t h a t c l a i m a n t has n o t met her burden o f 
p r o v i n g t h a t her s h o u l d e r d i s a b i l i t y i s compensable. Co n s e q u e n t l y , t h e SAIF 
C o r p o r a t i o n ' s acceptance o f t h e c l a i m on b e h a l f o f t h e noncomplying employer i s 
se t a s i d e and SAIF s h a l l t e r m i n a t e i t s p r o c e s s i n g o f t h e c l a i m . 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d A p r i l 1 1 , 1988 i s a f f i r m e d . 

IT IS SO ORDERED. 

September 11, 1990 : C i t e as 42 Van N a t t a 1958 (1990 

I n t h e M a t t e r o f t h e Compensation o f 
LORIE J . KELLEY, Claimant 
WCB Case No. 89-01778 

ORDER ON REVIEW 
Emmons, e t a l . , Claimant A t t o r n e y s 

Karen M. Werner, A t t o r n e y 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Seymour's o r d e r t h a t 
awarded c l a i m a n t an i n s u r e r - p a i d a t t o r n e y f e e when a d e n i a l was r e s c i n d e d p r i o r 
t o h e a r i n g . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t ' s hand i n j u r y c l a i m was den i e d i n January 1988. T h e r e a f t e r , 
c l a i m a n t r e t a i n e d an a t t o r n e y t o appeal t h e d e n i a l and a h e a r i n g was r e q u e s t e d 
on J anuary 26, 1989. I n February 1989, SAIF f i l e d a response t o t h e h e a r i n g r e 
q u e s t and d u r i n g t h e month o f March 1989 t h e p a r t i e s engaged i n s e t t l e m e n t nego
t i a t i o n s . On A p r i l 7, 1989, SAIF v o l u n t a r i l y r e s c i n d e d i t s d e n i a l and t h e r e 
a f t e r c l a i m a n t ' s a t t o r n e y r e q u e s t e d an i n s u r e r - p a i d f e e p u r s u a n t t o OAR 438-15-
0 3 0 ( 1 ) . The Ref e r e e found t h a t c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensa
t i o n f o r c l a i m a n t w i t h o u t t h e n e c e s s i t y o f a h e a r i n g and a c c o r d i n g l y awarded 
i n s u r e r - p a i d f e e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e awarded an $800 i n s u r e r - p a i d a t t o r n e y f e e p u r s u a n t t o OAR 
438-15-030(1) w h i c h p r o v i d e s : 
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" I f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation 
f o r a c l a i m a n t w i t h o u t a h e a r i n g b e f o r e a Ref e r e e , a r e a 
s o n a b l e a t t o r n e y f e e may be approved o r assessed. The 
amount o f t h e f e e s h a l l be de t e r m i n e d by t h e R eferee o r by 
agreement o f t h e p a r t i e s . " 

Subsequent t o t h e Referee's o r d e r , i n Duane L. Jones, 42 Van N a t t a 875 
( 1 9 9 0 ) , we con c l u d e d t h a t under ORS 656.386(1) t h e l e g i s l a t u r e i n t e n d e d t h a t 
f e e s a r e awardable f o r s e r v i c e s a t , and p r i o r t o h e a r i n g , o n l y i f t h e c l a i m a n t 
f i n a l l y p r e v a i l s i n a h e a r i n g . 42 Van N a t t a a t 877. C o n s e q u e n t l y , we r e e v a l u 
a t e d t h e p r o p r i e t y o f OAR 438-15-030(1), which p r o v i d e s f o r c a r r i e r - p a i d a t t o r 
ney f e e s w i t h o u t a h e a r i n g and w i t h o u t t h e n e c e s s i t y o f c l a i m a n t p r e v a i l i n g 
f i n a l l y b e f o r e a r e f e r e e . We t h e r e f o r e h e l d t h a t s u b s e c t i o n (1) o f t h e r u l e was 
i n v a l i d because i t exceeded t h e scope o f t h e g o v e r n i n g s t a t u t e , ORS 656.386( 1 ) . 
Duane L. Jones, s u p r a , a t 878. 

Here, t h e r e was no h e a r i n g and c l a i m a n t d i d n o t f i n a l l y p r e v a i l b e f o r e 
a r e f e r e e , t h e r e f o r e , i n s u r e r - p a i d a t t o r n e y f e e s were n o t p r o p e r l y awarded. We 
a c c o r d i n g l y r e v e r s e t h e Referee's $800 i n s u r e r - p a i d a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r d a t e d May 23, 1989 i s r e v e r s e d . The $800 a t t o r n e y 
f e e award i s r e v e r s e d . 

September 1 1 , 1990 C i t e as 42 Van N a t t a 1959 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PARASKEVI WATKINS, Claimant 

WCB Case No. 85-03792 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i v e s l e y ' s o r d e r 
w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f a p s y c h o l o g i c a l c o n d i t i o n and 
headaches. On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t ' s c h r o n i c p a i n due t o her compensable i n j u r y has l e d t o her 
d e p r e s s i v e d i s o r d e r and headaches. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l C o n d i t i o n 

The R eferee a n a l y z e d c l a i m a n t ' s c l a i m as an o c c u p a t i o n a l d i s e a s e under 
f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . He found t h a t , because c l a i m a n t d i d n o t have a d i a g 
nosed m e n t a l d i s o r d e r , her c l a i m was not compensable. We agree w i t h t h e 
Ref e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s c l a i m i s n o t compensable as an o c c u p a t i o n a l 
d i s e a s e . However, we f i n d i t compensable as a consequence o f a compensable 
i n j u r y . 
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A c l a i m a n t a s s e r t i n g t h e c o m p e n s a b i l i t y o f a p s y c h o l o g i c a l ' c o n d i t i o n 
f o l l o w i n g an i n d u s t r i a l i n j u r y must prove by a preponderance o f t h e e v i d e n c e 
t h a t t h e compensable i n j u r y was a m a t e r i a l cause o f t h e c o n d i t i o n , o r i f t h e 
m e n t a l c o n d i t i o n p r e d a t e d t h e i n j u r y , t h a t t h e i n j u r y worsened t h a t p r e e x i s t i n g 
c o n d i t i o n . Jeld-Wen v. Page, 73 o r App 136, 139 ( 1 9 8 5 ) ; P a r t r i d g e v / SAIF, 57 
Or App 163, 167, r e v den 293 Or 394 (1982). 

Here, c l a i m a n t d i d n o t have a mental c o n d i t i o n t h a t p r e d a t e d h e r i n 
j u r y , b u t a preponderance o f t h e evidence proves t h a t her compensable i n j u r y was 
a m a t e r i a l cause o f her p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t i s f r o m Greece and worked i n a Greek r e s t a u r a n t w i t h o t h e r 
p ersons f r o m Greece. She does n o t speak E n g l i s h v e r y w e l l , and was d r a w i n g 
s u p p o r t f r o m f e l l o w w o r k e r s from her n a t i v e c o u n t r y . A f t e r her compensable 
i n j u r y , c l a i m a n t was n o t a b l e t o r e t u r n t o work a t t h e r e s t a u r a n t . C l a i m a n t 
d e v e l o p e d a l a c k o f s e l f - w o r t h and became i n c r e a s i n g l y depressed. 

C l a i m a n t has been diagnosed as h a v i n g r e a c t i v e d e p r e s s i o n , o r a l t e r n a 
t i v e l y , a d j u s t m e n t r e a c t i o n w i t h major d e p r e s s i v e d i s o r d e r . Her t r e a t i n g p h y s i 
c i a n , Dr. J e w e l l , f i r s t began t r e a t i n g c l a i m a n t w i t h a n t i d e p r e s s a n t s f o r c h r o n i c 
p a i n management i n e a r l y 1985. I n e a r l y 1986, Dr. J e w e l l r e f e r r e d c l a i m a n t t o 
Dr. Hawkins, a p s y c h o l o g i s t , who no t e d t h a t c l a i m a n t ' s f e e l i n g s o f s e l f - w o r t h 
were r e l a t e d t o her a b i l i t y t o work and, because c l a i m a n t c o u l d n o t work, she 
r e q u i r e d h e l p i n c o p i n g w i t h her d e p r e s s i o n and managing t h e c h r o n i c p a i n w h i c h 
had d e v e l o p e d f r o m her arm i n j u r y . 

I n May 1985, c l a i m a n t was r e f e r r e d t o an I n j u r e d Workers' Program f o r 
v o c a t i o n a l assessment. The p s y c h o l o g i s t s t a t e d t h a t c l a i m a n t had had an e x c e l 
l e n t work h i s t o r y b e f o r e her i n j u r y , and was becoming more depressed and con
cern e d l a t e l y because she c o u l d n o t work. 

Dr. J e w e l l r e f e r r e d c l a i m a n t t o a p a i n c e n t e r i n January 1987. A f t e r 
t h e i n i t i a l e v a l u a t i o n a t t h e p a i n c e n t e r , t h e p s y c h o l o g i s t a t t h e c e n t e r s t a t e d 
t h a t c l a i m a n t had had a p o s i t i v e r e l a t i o n s h i p w i t h Dr. Hawkins i n t h e p a s t , and 
t h a t she would p r o b a b l y need ongoing s u p p o r t i v e a s s i s t a n c e f r o m her i n o r d e r t o 
r e t u r n t o some k i n d o f f u n c t i o n a l c a p a c i t y . 

V i r t u a l l y e v e r y e x a m i n a t i o n t h a t c l a i m a n t has had s i n c e her compens
a b l e i n j u r y has n o t e d d e p r e s s i o n and recommended t h a t c l a i m a n t c o n t i n u e w i t h 
s u p p o r t i v e p s y c h o t h e r a p y . We conclude t h a t c l a i m a n t has p r o v e d by a p r e p o n d e r 
ance o f t h e e v i d e n c e t h a t her compensable i n j u r y was a m a t e r i a l cause o f her 
p s y c h o l o g i c a l c o n d i t i o n . Jeld-Wen, supra. 

C o m p e n s a b i l i t y o f Headaches 

The R e f e r e e fo u n d t h a t t h e r e was "no c l e a r e v i d e n c e between c l a i m a n t ' s 
headaches and her compensable i n j u r y . " He o p i n e d t h a t c l a i m a n t ' s e x c e s s i v e use 
o f c o f f e e and c i g a r e t t e s may be t h e cause o f her headaches and n o t e d t h a t t h e 
t i m e span between t h e i n j u r y and t h e onset o f headaches was t o o l o n g t o i n d i c a t e 
a c o n n e c t i o n . He a l s o s t a t e d t h a t t h e r e was a l a c k o f m e d i c a l e v i d e n c e a s s o c i 
a t i n g t h e headaches w i t h t h e i n j u r y . We d i s a g r e e . 

A l t h o u g h t h e r e was n e a r l y a f i v e year t i m e span between t h e compens
a b l e i n j u r y and t h e on s e t o f c l a i m a n t ' s headaches, t h e m e d i c a l r e p o r t s o v e r t h e 
y e a r s a f t e r t h e i n j u r y c o n t i n u a l l y document c h r o n i c p a i n and r e a c t i v e d e p r e s 
s i o n . When t h e headaches began, t h e y were i m m e d i a t e l y a s s o c i a t e d w i t h h e r 
m y o f a s c i a l syndrome w h i c h was secondary t o t h e i n j u r y and d e p r e s s i o n . (Exs. 95-
4, 11 1 - 2 ) . 



P a r a s k e v i W a t k i n s , 42 Van N a t t a 1959 (1990) 1961 

Cl a i m a n t ' s i n i t i a l e v a l u a t i o n a t t h e Oregon P a i n Center n o t e d t h a t she 
had c o n s t a n t t i g h t n e s s i n t h e back o f her neck i n t o h er s h o u l d e r area and f r e 
q u e nt headaches. I n her d i s c h a r g e summary i n A p r i l 1987, Dr..Holmes, m e d i c a l 
d i r e c t o r , n o t e d t h a t c l a i m a n t had " m y o f a s c i a l i n v o l v e m e n t , c e r v i c a l and s h o u l d e r 
g i r d l e w i t h muscular c o n t r a c t i o n headaches," b u t t h a t t e c h n i q u e s l e a r n e d by 
c l a i m a n t a t t h e c e n t e r had r e s u l t e d i n i n t e r r u p t i o n o f her headaches. (Ex. 95-
3, 4 ) . 

A f o l l o w - u p e x a m i n a t i o n i n August 1987 no t e d severe t e m p o r a l and 
o r b i t a l p a i n w h i c h t h e d o c t o r a t t r i b u t e d t o her m y o f a s c i a l syndrome, secondary 
t o r e a c t i v e d e p r e s s i o n and c h r o n i c r i g h t upper e x t r e m i t y d y s f u n c t i o n . The 
p h y s i c i a n a l s o n o t e d f r e q u e n t b r u x i s m r e l a t e d t o t h e m y o f a s c i a l syndrome, and 
t h a t c l a i m a n t ' s t e e t h were loosened because o f t h i s . 

Because o f t h e above-mentioned m e d i c a l e v i d e n c e , we c o n c l u d e t h a t 
c l a i m a n t ' s compensable i n j u r y was a l s o a m a t e r i a l c o n t r i b u t i n g cause o f her 
headaches. 

C l a i m a n t i s e n t i t l e d t o a re a s o n a b l e , c a r r i e r - p a i d a t t o r n e y f e e f o r 
h e r c o u n s e l ' s e f f o r t s a t h e a r i n g and on Board r e v i e w . I n a r r i v i n g a t such a 
f e e , we c o n s i d e r t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(6). Under t h e f a c t s o f 
t h i s case, we conclu d e t h a t $2,500 i s a re a s o n a b l e f e e . 

ORDER 

The Referee's o r d e r d a t e d June 8, 1989 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and headaches i s s e t a s i d e 
and t h i s c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. C l a i m a n t ' s 
a t t o r n e y i s awarded a re a s o n a b l e assessed f e e o f $2,500, p a y a b l e by SAIF. 

September 12, 1990 C i t e as 42 Van N a t t a 1961 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEPHANIE J . THOMAS, Claimant 

WCB Case No. 89-25956 
ORDER DENYING MOTION TO DISMISS 

Ro b e r t s , e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has moved f o r an o r d e r d i s m i s s i n g c l a i m a n t ' s r e 
q u e s t on t h e grounds t h a t c l a i m a n t d i d not seek Board r e v i e w o f Referee M i l l ' s 
o r d e r . The m o t i o n i s d e n i e d . 

FINDINGS OF FACT 

On May 7, 1990, t h e Referee i s s u e d an Order t o Show Cause. W i t h i n 30 days 
f r o m t h e o r d e r , c l a i m a n t was re q u e s t e d t o submit a w r i t t e n j u s t i f i c a t i o n f o r her 
f a i l u r e t o appear a t a scheduled h e a r i n g . I f a t i m e l y response was n o t r e c e i v e d 
o r i f good cause was n o t e s t a b l i s h e d , t h e Referee a d v i s e d t h e p a r t i e s t h a t t h e 
h e a r i n g r e q u e s t would be d i s m i s s e d . 

On June 18, 1990, t h e Referee's Order o f D i s m i s s a l i s s u e d . On J u l y 18, 
1990, t h e Ref e r e e r e c e i v e d a l e t t e r from c l a i m a n t i n w h i c h she p r o v i d e d her ex
p l a n a t i o n f o r n o t a p p e a r i n g a t t h e h e a r i n g and d e s c r i b e d her c u r r e n t c i r c u m 
s t a n c e s . The l e t t e r s t a t e d t h a t c l a i m a n t was " r e q u e s t [ i n g ] a r e v i e w by t h e 
Workers' Compensation Board w i t h r e g a r d t o t h i s c l a i m . " The l e t t e r i n d i c a t e d 
t h a t a copy had been p r o v i d e d t o t h e employer's a t t o r n e y . On J u l y 23, 1990, t h e 
Board m a i l e d a computer-generated l e t t e r t o t h e p a r t i e s a c k n o w l e d g i n g t h e l e t t e r 
as a r e q u e s t f o r r e v i e w o f t h e Referee's o r d e r . 
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ULTIMATE FINDINGS 

C l a i m a n t r e q u e s t e d Board r e v i e w o f t h e Referee's June 18, 1990 o r d e r 
w i t h i n 30 days o f i t s i s s u a n c e . 

CONCLUSIONS OF LAW 

A Ref e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on w h i c h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). 

The r e q u e s t f o r r e v i e w by t h e Board o f a Referee's o r d e r need o n l y s t a t e 
t h a t t h e p a r t y r e q u e s t s a r e v i e w o f t h e o r d e r . ORS 656.295( 1 ) . W h i l e no "magic 
words" a r e r e q u i r e d f o r compliance, t h e s t a t u t e c o n t e m p l a t e s a modicum o f i n f o r 
m a t i o n s u f f i c i e n t t o c l e a r l y i d e n t i f y a document as a p a r t y ' s r e q u e s t f o r Board 
r e v i e w o f a Re f e r e e ' s o r d e r . Gerardo V. Soto, J r . , 35 Van N a t t a 1801, 1803 
(1 9 8 3 ) . Where a p a r t y has n o t e x p r e s s l y r e q u e s t e d Board r e v i e w , b u t t h e i r i n 
t e n t i o n t o do so i s b o t h c l e a r and un m i s t a k e a b l e , we have c o n c l u d e d t h a t we have 
j u r i s d i c t i o n p u r s u a n t t o ORS 656.295. See R o c h e l l e M. Gordon, 40 Van N a t t a 1808 
(1988) . We have reached such a c o n c l u s i o n even when t h e r e q u e s t has been d i 
r e c t e d t o t h e R e f e r e e , r a t h e r t h a n t h e Board. Roy E. S p e i g h t , 41 Van N a t t a 2215 
(1989) . 

Here, c l a i m a n t ' s l e t t e r was d i r e c t e d t o t h e Refere e . However, c l a i m a n t 
e x p r e s s l y s t a t e d t h a t she was " r e q u e s t [ i n g ] a r e v i e w by t h e Workers' Compensa
t i o n Board w i t h r e g a r d t o t h i s c l a i m . " Under such c i r c u m s t a n c e s , we c o n c l u d e 
t h a t t h e i n t e n t i o n e xpressed i n c l a i m a n t ' s l e t t e r i s b o t h c l e a r and u n m i s t a k e 
a b l e . i . e . , c l a i m a n t wanted t h e Board t o r e v i e w t h e Referee's o r d e r . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Upon r e c e i p t o f a h e a r i n g 
t r a n s c r i p t , c o p i e s w i l l be d i s t r i b u t e d t o t h e p a r t i e s and a b r i e f i n g s c h e d u l e 
implemented. I n s u b m i t t i n g t h e i r r e s p e c t i v e b r i e f s , t h e p a r t i e s a r e f u r t h e r r e 
qu e s t e d t o address t h e employer's "motion t o s t r i k e . " That m o t i o n , as w e l l as 
t h e o t h e r i s s u e s r a i s e d by c l a i m a n t ' s r e q u e s t , w i l l be c o n s i d e r e d a t t h e t i m e o f 
Board r e v i e w . 

I T IS SO ORDERED. 

September 12, 1990 C i t e as 42 Van N a t t a 1962 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAUL E. VOELLER, Claimant 
WCB Case No. 88-18620 

ORDER ON RECONSIDERATION 
Pe t e r O. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's Order 
on Review d a t e d August 15, 1990 whic h a f f i r m e d t h e Referee o r d e r w h i c h s e t a s i d e 
i t s J u l y 13, 1988 D e t e r m i n a t i o n Order as premature. S p e c i f i c a l l y , t h e employer 
contends t h a t t h e o r d e r does n o t g i v e p r o p e r l e g a l e f f e c t t o a p r i o r o r d e r o f 
t h e Board. 

The employer contends t h a t , whether o r not c l a i m a n t ' s p s y c h o l o g i c a l con
d i t i o n was m e d i c a l l y s t a t i o n a r y when t h e c l a i m was c l o s e d , c l a i m c l o s u r e was n o t 
pr e m a t u r e because c l a i m a n t never had t h e c o n d i t i o n w h i c h we o r d e r e d t h e employer 
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t o a c c e p t ( r e a c t i v e d e p r e s s i o n ) ; h a v i n g never had t h e a c c e p t e d c o n d i t i o n , t h e 
c o n d i t i o n was a p p r o p r i a t e f o r c l a i m c l o s u r e a t any t i m e . 

The employer would have us read our p r i o r o r d e r , w h i c h adopted Referee 
N eal's O p i n i o n and Order as a n u l l i t y — r e q u i r i n g acceptance o f a c o n d i t i o n t h a t 
c l a i m a n t d i d n o t have. Having read t h e o r d e r as a n u l l i t y , t h e employer con
t e n d s t h a t c l o s u r e was a p p r o p r i a t e even though i t i s o b v i o u s t h a t t h e p s y c h o l o g 
i c a l c o n d i t i o n f r o m w h i c h c l a i m a n t s u f f e r e d was n o t m e d i c a l l y s t a t i o n a r y . We 
d e c l i n e t o do so. The employer's argument i s w i t h o u t m e r i t . 

On June 1 1 , 1986, t h e employer a p p a r e n t l y d e n i e d c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . C l a i m a n t r e q u e s t e d a h e a r i n g . Referee Neal s t a t e d t h e i s s u e b r o a d l y 
as " c o m p e n s a b i l i t y o f c l a i m a n t ' s mental s t r e s s c l a i m as e i t h e r an i n d u s t r i a l i n 
j u r y o r an o c c u p a t i o n a l d i s e a s e . " I n her o p i n i o n , she s a i d , " I f i n d t h a t c l a i m 
a n t has e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s ment a l s t r e s s c l a i m f o r h i s de
p r e s s i o n o r major a f f e c t i v e d i s o r d e r t h a t t o o k him t o t h e h o s p i t a l i n F e b r u a r y 
1986 and r e q u i r e d t r e a t m e n t by Dr. Pavaresch." Her o r d e r s e t a s i d e t h e em
p l o y e r ' s d e n i a l and d i r e c t e d t h e employer t o "accept r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s r e a c t i v e d e p r e s s i o n . " 

Upon r e c e i p t o f Referee Neal's o r d e r , t h e employer a s c e r t a i n e d t h a t no 
p h y s i c i a n had diagnosed c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as a " r e a c t i v e 
d e p r e s s i o n , " as opposed t o a d e p r e s s i o n o r major a f f e c t i v e d i s o r d e r . The em
p l o y e r t h e n asked t h e E v a l u a t i o n S e c t i o n t o c l o s e t h e c l a i m w i t h o u t any award o f 
t e m p o r a r y o r permanent d i s a b i l i t y . The employer made t h i s r e q u e s t d e s p i t e t h e 
Re f e r e e ' s f i n d i n g s t h a t c l a i m a n t had been r e p e a t e d l y h o s p i t a l i z e d and had been 
unemployed s i n c e A p r i l 2 1 , 1986 due t o t h e c o n d i t i o n t h a t she fou n d compensable, 
on t h e ground t h a t c l a i m a n t d i d n o t have and never had r e a c t i v e d e p r e s s i o n . 
E v a l u a t i o n d i d c l o s e t h e c l a i m , a l b e i t w i t h an award o f t e m p o r a r y t o t a l d i s a b i l 
i t y . 

Reading Referee Neal's O p i n i o n and Order as a whole, i t i s c l e a r t h a t t h e 
R e f e r e e f o u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , w h i c h she d e s c r i b e d i n 
t h e t e x t o f her o p i n i o n as d e p r e s s i o n and major a f f e c t i v e d i s o r d e r , was caused 
by h i s work and t h a t she s e t a s i d e a d e n i a l o f t h a t c o n d i t i o n . C onsequently, i t 
was i m p r o p e r t o c l o s e t h e c l a i m u n t i l t h a t c o n d i t i o n became m e d i c a l l y s t a t i o n 
a r y . H a v i n g fo u n d t h a t t h a t c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e 
o f c l a i m c l o s u r e , Referee Shebley c o r r e c t l y s e t a s i d e t h e D e t e r m i n a t i o n Order. 

Assuming, however, t h a t t h e employer c o r r e c t l y reads R e f e r e e Neal's A p r i l 
15, 1988 O p i n i o n and Order t o s e t a s i d e t h e employer's d e n i a l o n l y t o t h e e x t e n t 
t h a t i t was addressed t o " r e a c t i v e d e p r e s s i o n , " c l a i m c l o s u r e was n o n e t h e l e s s 
p r e m a t u r e i f c l a i m a n t s u f f e r e d from any o t h e r compensable c o n d i t i o n and i f t h a t 
compensable c o n d i t i o n was n o t y e t m e d i c a l l y s t a t i o n a r y when t h e D e t e r m i n a t i o n 
Order i s s u e d . Rogers v. T r i - M e t , 75 Or App 470, 473 ( 1 9 8 5 ) . Our p r i o r o r d e r , 
a f f i r m i n g and a d o p t i n g Referee Neal's O p i n i o n and Order, i s f i n a l . By t h a t 
o r d e r , we f o u n d t h a t c l a i m a n t s u f f e r s from d e p r e s s i o n and/or m a j o r a f f e c t i v e 
d i s o r d e r due t o h i s work exposure. We r e i t e r a t e t h a t f i n d i n g h e r e . Conse
q u e n t l y , h a v i n g found t h a t c l a i m a n t ' s compensable p s y c h o l o g i c a l c o n d i t i o n was 
n o t s t a t i o n a r y when t h e c l a i m was c l o s e d , we adhere t o o u r August 15, 1990 Order 
on Review. 

The employer's r e q u e s t i s g r a n t e d , and t h e Board's p r i o r o r d e r i s w i t h 
drawn. A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , t h e Board 
adheres t o and r e p u b l i s h e s i t s former August 15, 1990 o r d e r , e f f e c t i v e t h i s 
d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BARRY DUNN, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
FRANK STANLEY WOOD and MIKE HERMELING, dba HERWOOD, Noncomplying Employer 

WCB Case Nos. 89-05827, 89-05826, 89-03292 & 88-16769 
ORDER ON REVIEW 

B r o t h e r s , e t a l . , C laimant A t t o r n e y s 
C a r l W i l l i a m Hopp, J r . , Defense A t t o r n e y 

Bonnie Laux ( S a i f ) , Defense A t t o r n e y 
A t h e r l y , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members P e r r y and H o w e l l . 

The a l l e g e d noncomplying employer, Herwood, r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f Ref e r e e Brazeau's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s hand 
i n j u r y c l a i m . C l a i m a n t and t h e Department o f J u s t i c e r e q u e s t r e v i e w o f t h a t 
p o r t i o n o f t h e Referee's o r d e r t h a t found t h a t c l a i m a n t was n o t a s u b j e c t em
p l o y e e o f Herwood. C l a i m a n t a l s o r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r w h i c h d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an 
a l l e g e d u n r e a s o n a b l e and u n t i m e l y d e n i a l . On r e v i e w , t h e i s s u e s a r e s u b j e c t i v 
i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C o m p e n s a b i l i t y 

The R e f e r e e found t h a t c l a i m a n t was an independent c o n t r a c t o r r a t h e r 
t h a n an employee. We agree. A t t h e same t i m e he worked f o r Herwood, c l a i m a n t 
b i d on o t h e r j o b s i n t h e community. Claimant had h i s own a s s i s t a n t s , whom he 
h i r e d , and on one o c c a s i o n , f i r e d . C l aimant p a i d h i s employees and s i g n e d a 
st a t e m e n t t h a t he would be r e s p o n s i b l e f o r them. F i n a l l y , Herwood d i d n o t be
l i e v e t h a t i t c o u l d t e r m i n a t e c l a i m a n t ' s employment a t w i l l . Under t h e c i r c u m 
s t a n c e s , we c o n c l u d e t h a t c l a i m a n t b o t h h e l d h i m s e l f o u t as an ind e p e n d e n t con
t r a c t o r and a c q u i e s c e d t o independent c o n t r a c t o r s t a t u s . 

The R e f e r e e f o u n d t h a t , even though c l a i m a n t was an inde p e n d e n t con
t r a c t o r , Herwood was r e q u i r e d t o p r o v i d e coverage f o r him because he f e l l w i t h i n 
t h e p r o v i s i o n s o f ORS 656.029(1). The Referee concluded t h a t Herwood had con
t r a c t e d w i t h c l a i m a n t t o p e r f o r m l a b o r t h a t was a normal and customary p a r t o f 
i t s t r a d e o r b u s i n e s s . The Referee a l s o concluded t h a t c l a i m a n t was n o t a s o l e 
p r o p r i e t o r and t h e r e f o r e was n o t exempt under t h a t p r o v i s i o n . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t , under ORS 6 5 6 . 0 2 9 ( 1 ) , 
Herwood i s r e s p o n s i b l e f o r c l a i m a n t ' s i n j u r y . ORS 656.029 p r o v i d e s f o r t h e 
o b l i g a t i o n o f "persons" l e t t i n g a c o n t r a c t t o p r o v i d e w o r k e r s ' compensation 
coverage. The Referee c o r r e c t l y concluded t h a t under ORS 6 5 6 . 0 2 9 ( 3 ) ( a ) , 
Herwood, as a p a r t n e r s h i p , f e l l w i t h i n t h e s t a t u t e ' s d e f i n i t i o n o f "p e r s o n . " We 
n o t e , p a r e n t h e t i c a l l y , t h a t ORS 656.029 does not r e q u i r e t h e "person" t o be an 
employer. T h e r e f o r e , even though c l a i m a n t has been found t o be an ind e p e n d e n t 
c o n t r a c t o r , under ORS 656.029(1), Herwood remains r e s p o n s i b l e f o r h i s i n j u r y . 
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As an employer, Herwood i s not b a r r e d f r o m c h a l l e n g i n g SAIF's accep
t a n c e o f c l a i m a n t ' s i n j u r y c l a i m . However, ORS 656.029 r e q u i r e s c l a i m s t o be 
pr o c e s s e d as p r o v i d e d i n t h e s t a t u t e s p e r t a i n i n g t o noncomplying employers. 
T h e r e f o r e , under ORS 656.054, SAIF i s t h e p r o c e s s i n g agent f o r Herwood. 

I n t h e p r e s e n t case, SAIF r e c e i v e d n o t i c e o f c l a i m a n t ' s i n j u r y c l a i m 
by a t l e a s t August 12, 1988, t h e d a t e on which i t s r e p r e s e n t a t i v e s i g n e d 
c l a i m a n t ' s 801 form. Herwood d i d n o t r e q u e s t a h e a r i n g f r o m SAIF's acceptance 
u n t i l F e b r u a r y 7, 1989. We conclude t h a t , from t h e t i m e SAIF r e c e i v e d n o t i c e o f 
t h e c l a i m , Herwood had 60 days t o r e q u e s t a h e a r i n g and i t f a i l e d t o do so. See 
K r i s t i L. Chase, 42 Van N a t t a 1247 (1990). A c c o r d i n g l y , Herwood may o n l y d e f e a t 
t h e c o m p e n s a b i l i t y o f t h e c l a i m upon a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r 
o t h e r i l l e g a l a c t i v i t y . 

We conclu d e t h a t , on t h i s r e c o r d Herwood has f a i l e d t o show f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y capable o f a f f e c t i n g c l a i m accep
t a n c e . Herwood has n o t d e f e a t e d t h e c o m p e n s a b i l i t y o f t h e c l a i m a c c e p t e d by 
SAIF. 

P e n a l t i e s and a t t o r n e y fees 

The Referee d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an 
a l l e g e d u n r e a s o n a b l e and u n t i m e l y d e n i a l by Herwood. We agree t h a t p e n a l t i e s 
and a t t o r n e y f e e s a r e n o t a p p r o p r i a t e . Herwood's a c t i o n o r i n a c t i o n on t h e 
c l a i m i s n o t r e l e v a n t s i n c e i n t h i s c i r c u m s t a n c e , t h e c l a i m was pr o c e s s e d under 
ORS 656.029, as f o r a noncomplying employer. P r o c e s s i n g i s t h e r e f o r e s o l e l y t h e 
r e s p o n s i b i l i t y o f SAIF. See C l a r k v. L i n n , 98 Or App 393 ( 1 9 8 9 ) . 

C l a i m a n t i s e n t i t l e d t o a re a s o n a b l e assessed f e e f o r s e r v i c e s on 
Board r e v i e w r e l a t i n g t o t h e i s s u e s o f s u b j e c t i v i t y and c o m p e n s a b i l i t y . I n 
d e t e r m i n i n g t h e amount o f such a rea s o n a b l e assessed f e e , we c o n s i d e r t h e 
f a c o t r s s e t f o r t h i n OAR 438-15-010(4). Here, we n o t e , c l a i m a n t ' s c o u n s e l ex
pended e f f o r t s on t h e p e n a l t y and a t t o r n e y f e e i s s u e on wh i c h he d i d n o t p r e 
v a i l . I n l i g h t o f t h i s f a c t , and c o n s i d e r i n g t h e above-mentioned f a c t o r s , we 
co n c l u d e d t h a t $950 i s re a s o n a b l e . 

ORDER 

The Referee's o r d e r d a t e d May 12, 1989 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w p e r t a i n i n g t o t h e i s s u e s o f s u b j e c t i v i t y and c o m p e n s a b i l i t y , c l a i m a n t ' s 
c o u n s e l i s awarded a re a s o n a b l e assessed f e e o f $950, p a y a b l e by t h e SAIF Corpo
r a t i o n , on b e h a l f o f t h e noncomplying employer. 

September 13, 1990 C i t e as 42 Van N a t t a 1965 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LAWRENCE H. EBERLY, Claimant 

WCB Case No. 89-00616 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Shebley's o r d e r 
t h a t : ( 1) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t c e r v i c a l 
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c o n d i t i o n ; and (2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e R eferee's " F i n d i n g s o f Fa c t " as supplemented below. 

C l a i m a n t ' s compensable low back c o n d i t i o n i s n o t m a t e r i a l l y r e l a t e d t o 
c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e u p h e l d t h a t p o r t i o n o f t h e i n s u r e r ' s p a r t i a l d e n i a l w h i c h 
d e n i e d c l a i m a n t ' s c e r v i c a l c o n d i t i o n . We agree w i t h t h e R eferee's c o n c l u s i o n s . 
The R e f e r e e a l s o s e t a s i d e t h a t p o r t i o n o f t h e p a r t i a l d e n i a l t h a t d e n i e d 
" d e g e n e r a t i v e d i s e a s e o r p r e - e x i s t i n g c o n d i t i o n s i n c l a i m a n t ' s low back, i f any, 
wh i c h were a c t u a l l y and m a t e r i a l l y worsened by h i s accepted lumbar s t r a i n . " The 
p a r t i e s have n o t r e q u e s t e d r e v i e w o f t h i s p o r t i o n o f t h e Referee's o r d e r , and 
t h e r e f o r e , we c o n f i n e o ur comments t o t h e p r o c e d u r a l and s u b s t a n t i v e v a l i d i t y o f 
t h e p a r t i a l d e n i a l as i t addresses c l a i m a n t ' s c e r v i c a l c o n d i t i o n . 

An i n s u r e r ' s acceptance o f a c l a i m i n c l u d e s o n l y t h o s e i n j u r i e s o r c o n d i 
t i o n s s p e c i f i c a l l y a c c e p t e d i n w r i t i n g p u r s u a n t t o ORS 65 6 . 2 6 2 ( 6 ) . Johnson v. 
S p e c t r a P h y s i c s , 303 Or 49, 58 (1987). Acceptance need n o t meet any p a r t i c u l a r 
degree o f s p e c i f i c i t y . The i n s u r e r w i l l be bound by t h e s p e c i f i c c o n d i t i o n ac
c e p t e d r e g a r d l e s s o f t h e f a c t t h a t t h e cause o f t h a t c o n d i t i o n may be noncom-
p e n s a b l e . G e o r g i a - P a c i f i c v. Piwowar, 305 Or 494, 501 ( 1 9 8 8 ) . An i n s u r e r ' s 
f a i l u r e t o respo n d t o a c l a i m o r a s e p a r a t e aspect o f a c l a i m i s n e i t h e r accep
t a n c e n o r d e n i a l . Johnson, supra, 303 Or a t 55-56. 

The i n s u r e r may p a r t i a l l y deny a c l a i m i f i t s p e c i f i e s w h i c h i n j u r i e s o r 
c o n d i t i o n s i t a c c e p t s and whic h i t d e n i e s . I t i s improper t o deny t h o s e c o n d i 
t i o n s w h i c h a r e a p a r t o f t h e acceptance. But i t i s n o t imp r o p e r t o deny sepa
r a t e a s p e c t s , i . e . , c o n d i t i o n s / i n j u r i e s a r i s i n g o u t o f t h e same c l a i m . 
Piwowar, s u p r a , 305 Or a t 501-502; Johnson, supra, 303 Or a t 58. T h i s s p e c i 
f i c i t y , w h i c h promotes t i m e l y c l o s u r e o f accepted c o n d i t i o n s and prompt a p p e a l s 
o f d e n i e d c o n d i t i o n s , i s t h e essence o f a p a r t i a l d e n i a l . Johnson, s u p r a . 

C l a i m a n t compensably i n j u r e d h i s low back on March 16, 1988 i n a l i f t i n g 
i n c i d e n t . The i n s u r e r asks us t o t a k e a d m i n i s t r a t i v e n o t i c e t h a t t h e 801 c l a i m 
f o r m and a r e p o r t t o t h e Workers' Compensation D i v i s i o n , o t h e r w i s e known 
as a Form 1502, c o n s t i t u t e s a " f o r m a l acceptance" o f c l a i m a n t ' s lumbar s t r a i n . 
We d e c l i n e , as we f i n d t h a t n e i t h e r t h e 801 nor 1502 re a d s e p a r a t e l y o r t o g e t h e r 
c o n s t i t u t e s a f o r m a l acceptance o f t h e c l a i m . The c l a i m was d e f e r r e d on t h e 
801, and a Form 1502 i s n o t an acceptance. See EBI I n s . Co. v. CNA I n s u r a n c e , 
95 Or App 448 ( 1 9 8 9 ) . 

However, by a p a r t i a l d e n i a l d a t e d January 25, 1989, t h e i n s u r e r a c c e p t e d 
"lumbar s t r a i n . " A c c o r d i n g l y , we f i n d t h a t t h e i n s u r e r a c c e p t e d t h e s p e c i f i c 
c o n d i t i o n o f "lumbar s t r a i n . " As such, i t was n o t p r o c e d u r a l l y i m p r o p e r f o r t h e 
i n s u r e r t o deny a s e p a r a t e aspect o f t h a t c l a i m . We f i n d c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n t o be a s e p a r a t e i n f i r m i t y . Consequently, i t was n o t p r o c e d u r a l l y 
i m p r o p e r t o deny t h e c o n d i t i o n . 

As we f i n d t h e p a r t i a l d e n i a l r e l a t i n g t o c l a i m a n t ' s c e r v i c a l c o n d i t i o n 
p r o c e d u r a l l y v a l i d , we proceed t o t h e m e r i t s . The m e d i c a l e v i d e n c e p e r s u a s i v e l y 
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shows c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s u n r e l a t e d t o c l a i m a n t ' s a c c e p t e d c o n d i 
t i o n . B o t h c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Misko, and t h e . i n d e p e n d e n t medi
c a l examiner, Dr. Snodgrass found t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was r e l a t e d 
t o d e g e n e r a t i v e changes and not c l a i m a n t ' s accepted low back c o n d i t i o n . (Exs. 
4 1 , 4 2 ) . T h e r e f o r e , w i t h r e s p e c t t o t h e c e r v i c a l c o n d i t i o n , we f i n d t h e p a r t i a l 
d e n i a l p r o p e r . 

P e n a l t i e s and A t t o r n e y Fees 

I n l i g h t o f t h e above d i s c u s s i o n , we agree w i t h t h e Re f e r e e t h a t t h e p a r 
t i a l d e n i a l was n o t unreasonable as i t r e f e r s t o t h e c e r v i c a l c o n d i t i o n . How
e v e r , c l a i m a n t a l s o contends t h e p a r t i a l d e n i a l was un r e a s o n a b l e i n a t t e m p t i n g 
t o deny " d e g e n e r a t i v e changes and p r e - e x i s t i n g c o n d i t i o n s . " We n o t e t h a t t h e 
p a r t i a l d e n i a l does n o t a d e q u a t e l y i d e n t i f y t h e body p a r t t h i s language was r e 
f e r r i n g t o . As such, t h a t p o r t i o n o f t h e p a r t i a l d e n i a l l a c k e d s p e c i f i c i t y as 
t o t h e c o n d i t i o n d e n i e d as r e q u i r e d by Weyerhaeuser Co. v. W a r r i l o w , 96 Or App 
34 ( 1 9 8 9 ) . 

N o n e t h e l e s s , we n o t e t h a t a t t h e t i m e t h e i n s u r e r i s s u e d i t s p a r t i a l 
d e n i a l t h e s t a t e o f t h e law i n t h i s area was i n f l u x . As l o n g as t h e i n s u r e r 
had a l e g i t i m a t e doubt from a l e g a l s t a n d p o i n t o f i t s l i a b i l i t y , i t s conduct was 
n o t u n r e a s o n a b l e . Norqard v. Rawlinsons, 30 Or App 999, 1003 ( 1 9 7 7 ) . Under 
t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e i n s u r e r had a l e g i t i m a t e doubt con
c e r n i n g i t s r e s p o n s i b i l i t y f o r c l a i m a n t ' s " d e g e n e r a t i v e changes and p r e - e x i s t i n g 
c o n d i t i o n s " and t h e degree o f s p e c i f i c i t y r e q u i r e d i n i t s d e n i a l . A c c o r d i n g l y , 
we h o l d t h a t i t s d e n i a l was not unreasonable. 

ORDER 

The Referee's o r d e r d a t e d A p r i l 17, 1989, i s a f f i r m e d . 

September 13, 1990 C i t e as 42 Van N a t t a 1967 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FRED W. KREAMIER, Claimant 

WCB Case No. 89-04576 
ORDER ON REVIEW 

Welch, e t a l . , C laimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 
The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e 

F i n k ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r an a i r r i d e suspension s e a t ; and (2) o r d e r e d t h e employer t o i n s t a l l 
t h e s e a t i n one o f i t s work t r u c k s . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s 
and j u r i s d i c t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own, ex c e p t f o r t h o s e f i n d 
i n g s o f f a c t c o n t a i n e d i n t h e l a s t paragraph o f page two o f t h e o r d e r and t h o s e 
i n t h e t h i r d p a r a g r a p h o f t h e t h i r d page o f t h e o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

I n t h i s case, t h e employer e s s e n t i a l l y r a i s e s two q u e s t i o n s : (1) i s an a i r 
r i d e s u s p e n s i o n s e a t a re a s o n a b l e and necessary m e d i c a l s e r v i c e f o r c l a i m a n t un
der ORS 656.245(1) and OAR 436-10-040(8); and, i f i t i s , (2) a p a r t f r o m o r d e r i n g 
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t h e c a r r i e r t o pay f o r t h e s e a t , does t h e Referee have a u t h o r i t y t o . d i r e c t t h e 
employer t o i n s t a l l t h e s e a t i n one o f i t s t r u c k s t o accommodate c l a i m a n t ? 
Inasmuch as we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f t h e 
c l a i m , we need n o t address t h e second q u e s t i o n . . . 

Reasonable and Necessary 

I n o r d e r f o r c l a i m a n t t o prove t h a t h i s a i r r i d e s u s p e n s i o n s e a t i s com
pen s a b l e under ORS 656 . 2 4 5 ( 1 ) , he must meet t h e r e q u i r e m e n t s o f OAR 436-10-
0 4 0 ( 8 ) . T h i s r u l e s t a t e s i n r e l e v a n t p a r t t h a t : 

" F u r n i t u r e i s n o t a m e d i c a l s e r v i c e . A r t i c l e s such 
as beds, h o t t u b s , c h a i r s , J a c u z z i s , and g r a v i t y 
t r a c t i o n d e v i c e s a re n o t compensable u n l e s s a need 
i s c l e a r l y j u s t i f i e d by a r e p o r t which e s t a b l i s h e s 
t h a t t h e ' n a t u r e o f t h e i n j u r y o r t h e proc e s s o f r e 
c o v e r y r e q u i r e s ' t h a t t h e i t e m be f u r n i s h e d . The 
r e p o r t must s p e c i f i c a l l y s e t f o r t h why t h e p a t i e n t 
r e q u i r e s an i t e m n o t u s u a l l y c o n s i d e r e d necessary i n 
t h e g r e a t m a j o r i t y o f workers w i t h s i m i l a r i m p a i r 
ments . " 

T h i s r u l e s e t s o u t two r e q u i r e m e n t s , b o t h o f whic h have t o be met i n o r d e r 
t o make t h e c l a i m f o r t h e a i r r i d e suspension seat compensable. 

C l a i m a n t must f i r s t p r o v e t h a t t h e m e d i c a l e v i d e n c e c l e a r l y e s t a b l i s h e s h i s 
need f o r t h e s e a t because t h e n a t u r e o f h i s i n j u r y and t h e p r o c e s s o f h i s r e c o v 
e r y r e q u i r e s i t . Dr. K i n g and t h e Western M e d i c a l C o n s u l t a n t s address t h i s 
i s s u e . Dr. K i n g s t a t e d t h a t c l a i m a n t needed t h e seat because i t "would do much 
i n r e l i e v i n g t h e s t r e s s on h i s back", may "reduce o r p r e v e n t a d d i t i o n a l permanent 
i m p a i r m e n t i n t h e f u t u r e " , "may reduce h i s p r e s e n t r e q u i r e m e n t f o r a n t i i n f l a m m a 
t o r i e s " , "may reduce t h e f r e q u e n c y o f c h i r o p r a c t i c t r e a t m e n t " , " c o u l d " p r e v e n t a 
w o r s e n i n g o f h i s c o n d i t i o n , and would be more b e n e f i c i a l t o him t h a n n o t . (Exs. 
13B, 14A). The Western M e d i c a l C o n s u l t a n t s s t a t e d t h a t c l a i m a n t "would b e n e f i t " 
f r o m t h e s e a t and t h a t i t would be l e s s expensive t h a n p a y i n g f o r t i m e l o s s . 
(Ex. 1 6 ) . 

A l l t h e s e s t a t e m e n t s t o g e t h e r , w i t h t h e f a c t s o f t h i s case, a r e s u f f i c i e n t 
t o c a r r y c l a i m a n t ' s burden under t h i s s e c t i o n o f t h e r u l e ; however c l a i m a n t f a i l s 
t o meet h i s burden under t h e second r e q u i r e m e n t o f t h e r u l e . 

I n a d d i t i o n t o p r o v i n g t h a t t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f r e 
c o v e r y r e q u i r e s t h e use o f t h e s e a t , c l a i m a n t must a l s o p r e s e n t m e d i c a l e v i d e n c e 
t h a t e s t a b l i s h e s , w i t h p a r t i c u l a r i t y , why he r e q u i r e s t h e s e a t where t h e g r e a t 
m a j o r i t y o f w o r k e r s w i t h s i m i l a r impairments do n o t . I n t h i s case, t h e r e i s no 
e v i d e n c e on t h i s r e q u i r e m e n t . There i s no r e p o r t s e t t i n g o u t t h e rea s o n s w i t h 
p a r t i c u l a r i t y . C l a i m a n t has f a i l e d t o meet t h i s r e q u i r e m e n t o f t h e r u l e . 

S i n c e c l a i m a n t i s r e q u i r e d t o meet b o t h r e q u i r e m e n t s o f t h e r u l e , and he 
has n o t , he has n o t e s t a b l i s h e d h i s e n t i t l e m e n t t o t h e a i r r i d e s u s p e n s i o n s e a t 
under OAR 436-10 - 0 4 0 ( 8 ) . 

J u r i s d i c t i o n 

S i n c e we have fo u n d t h a t t h e a i r r i d e suspension s e a t i s n o t a r e a s o n a b l e 
and n e c e s s a r y m e d i c a l s e r v i c e , we need n o t address t h e second q u e s t i o n r a i s e d 
h e r e i n . 
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ORDER 

1969 

The Referee's o r d e r d a t e d June 23, 1989 i s r e v e r s e d i n p a r t . That p o r t i o n 
o f t h e o r d e r t h a t s e t a s i d e t h e d e n i a l o f t h e a i r r i d e s u s p e n s i o n s e a t i s r e 
v e r s e d . The d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's $1,500 assessed 
a t t o r n e y f e e award i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

September 13, 1990 C i t e as 42 Van N a t t a 1969 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL D. MCGINNIS, C l a i m a n t 

WCB Case No. 87-04340 
ORDER ON REVIEW (REMANDING) 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Cushing, N i c h o l s and P e r r y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t : (1) 
fou n d t h a t t h e Hearings D i v i s i o n had j u r i s d i c t i o n t o r a t e t h e e x t e n t o f c l a i m a n t ' s 
permanent d i s a b i l i t y ; (2) i n c r e a s e d c l a i m a n t ' s unscheduled permanent p a r t i a l d i s 
a b i l i t y f o r a back i n j u r y from 10 p e r c e n t (32 d e g r e e s ) , as awarded by a Determina
t i o n Order, t o 30 p e r c e n t (96 d e g r e e s ) . SAIF a l s o moves f o r remand t o t h e Referee 
f o r i n t r o d u c t i o n o f a p o s t - h e a r i n g m e d i c a l r e p o r t . On r e v i e w , t h e i s s u e s a r e r e 
mand, j u r i s d i c t i o n , and e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . We 
r e v e r s e and remand. 

FINDINGS OF FACT AND ULTIMATE FACT 

Cl a i m a n t was 31 yea r s o l d a t t h e t i m e o f t h e h e a r i n g and was employed by 
SAIF's i n s u r e d , as a c u s t o d i a n , when he was compensably i n j u r e d on J u l y 15, 1985. 
Cl a i m a n t s u s t a i n e d i n j u r i e s t o h i s l e f t h i p , c e r v i c a l , d o r s a l and lumbar s p i n e , 
h i s l e f t arm, w r i s t , f i f t h f i n g e r , and t h r e e f r o n t t e e t h , as w e l l as a c e r e b r a l 
c o n c u s s i o n , when he f e l l 10 t o 12 f e e t o f f o f a s c a f f o l d i n g . 

C l a i m a n t was examined a t t h e r e q u e s t o f SAIF by t h e O r t h o p a e d i c C o n s u l t a n t s 
on November 2 1 , 1986. The C o n s u l t a n t s concluded t h a t c l a i m a n t was m e d i c a l l y s t a 
t i o n a r y and n o t i n need o f f u r t h e r s u r g e r y f o r h i s w r i s t o r s p i n a l i n j u r i e s . 

A D e t e r m i n a t i o n Order i s s u e d March 2, 1987, aw a r d i n g c l a i m a n t 10 p e r c e n t 
(32 d e grees) unscheduled permanent p a r t i a l d i s a b i l i t y (PPD) and 15 p e r c e n t (28.80 
d e g r e e s ) s c h e d u l e d PPD f o r l o s s o f h i s l e f t arm. C l a i m a n t r e q u e s t e d a h e a r i n g on 
t h i s D e t e r m i n a t i o n Order c o n t e s t i n g t h e e x t e n t o f h i s d i s a b i l i t y . 

C l a i m a n t was r e f e r r e d t o Dr. K e i z e r , o r t h o p e d i c and f r a c t u r e surgeon, on 
May 5, 1987. F o l l o w i n g an e x a m i n a t i o n , Dr. K e i z e r recommended a t o t a l bone scan, 
an MRI scan and a c a r p a l t u n n e l r e l e a s e , which was pe r f o r m e d on June 3, 1987 by 
Dr. Schader. C l a i m a n t ' s c l a i m was reopened f o r an a g g r a v a t i o n . 

C l a i m a n t had r e t u r n e d t o work i n a l i g h t d u t y c a p a c i t y i n November 1986. 
He s t o p p e d w o r k i n g i n June 1987 because o f i n c r e a s i n g low back p a i n and t h e w r i s t 
s u r g e r y ; and he r e t u r n e d t o work a g a i n on June 13, 1988 t o a p a i n t i n g and lawn 
mowing j o b . A t t h e t i m e o f t h e June 16, 1988, h e a r i n g c l a i m a n t had worked t h r e e 
f u l l days i n t h i s c u s t o d i a l p o s i t i o n . 

On June 14, 1988, Dr. Schader found c l a i m a n t m e d i c a l l y s t a t i o n a r y and r e 
l e a s e d him f o r m o d i f i e d work. 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f June 14, 
1988. S i n c e t h e E v a l u a t i o n S e c t i o n had i n i t i a l l y r a t e d c l a i m a n t ' s d i s a b i l i t y , t h e 
Referee reasoned t h a t he had t h e a u t h o r i t y t o award c l a i m a n t u n s c h e d u l e d and 
sch e d u l e d permanent p a r t i a l d i s a b i l i t y even w i t h o u t f o r m a l c l o s u r e by t h e D e p a r t 
ment. We d i s a g r e e . 

SAIF argues t h a t c l o s u r e o f t h i s c l a i m by E v a l u a t i o n i s i n t e n d e d by . 
ORS 656.268 and OAR 438-06-040. We agree. The Board's r u l e , OAR 438-06-040, 
s t a t e s : 

"Except as p r o v i d e d i n 438-08-020 i s s u e s o f perma
nent d i s a b i l i t y s h a l l n o t be a d j u d i c a t e d u n l e s s t h e 
c l a i m has been once c o n s i d e r e d by E v a l u a t i o n o r t h e 
i n s u r e r under ORS 656.268." (Emphasis added). 

Under t h e Board's r u l e , i t i s n o t a p p r o p r i a t e f o r t h e Referee t o r a t e t h e e x t e n t 
o f c l a i m a n t ' s permanent d i s a b i l i t y u n l e s s " t h e c l a i m " has once been c o n s i d e r e d by 
t h e E v a l u a t i o n S e c t i o n o r t h e c l a i m comes w i t h i n t h e e x c e p t i o n f o r d e n i e d aggra
v a t i o n c l a i m s under OAR 438-08-020. We f i n d under t h e c i r c u m s t a n c e s o f t h i s case 
i t was n o t a p p r o p r i a t e f o r t h e Referee t o proceed w i t h such a d e t e r m i n a t i o n . 

I n r e a c h i n g o ur c o n c l u s i o n , we t u r n t o t h e d e f i n i t i o n o f a c l a i m i n ORS 
656 . 0 0 5 ( 6 ) , w h i c h s t a t e s : 

"Claim means a w r i t t e n r e q u e s t f o r compensation f r o m 
a s u b j e c t worker o r someone on t h e wo r k e r ' s b e h a l f , 
o r any compensable i n j u r y o f which a s u b j e c t em
p l o y e r has n o t i c e o r knowledge." 

We f i n d t h a t when c l a i m a n t ' s a g g r a v a t i o n c l a i m was opened f o r s u r g e r y and 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s i n June 1987, t h e r e o p e n i n g was a 
" c l a i m " w h i c h must be p r o p e r l y c l o s e d p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 2 ) ( a ) . That 
s t a t u t e p r o v i d e s : 

"Unless t h e i n s u r e r o r s e l f - i n s u r e d employer has 
e l e c t e d t o c l o s e t h e c l a i m p u r s u a n t t o s u b s e c t i o n 
(3) o f t h i s s e c t i o n , when t h e i n j u r e d w o r k e r ' s con
d i t i o n r e s u l t i n g from a d i s a b l i n g i n j u r y has become 
m e d i c a l l y s t a t i o n a r y , . . . t h e i n s u r e r o r s e l f -
i n s u r e d employer s h a l l so n o t i f y t h e Department o f 
I n s u r a n c e and Finance, t h e worker, and t h e employer 
i f any, and r e q u e s t t h e c l a i m be examined and f u r 
t h e r compensation, i f any, be d e t e r m i n e d . " 

I n a d d i t i o n , we n o t e t h a t a t t h e t i m e o f t h i s h e a r i n g , t h e r e was a l s o a r e 
qu e s t f o r h e a r i n g o u t s t a n d i n g which r a i s e d t h e i s s u e o f t h e e x t e n t o f d i s a b i l i t y 
awarded by a D e t e r m i n a t i o n Order o f March 2, 1987, whi c h i s s u e d b e f o r e c l a i m a n t ' s 
c l a i m was reopened i n June 1987. A r g u a b l y , assuming t h a t c l a i m a n t ' s c o n d i t i o n 
was m e d i c a l l y s t a t i o n a r y and t h e r e c o r d s u f f i c i e n t l y d e v eloped, t h e R e f e r e e c o u l d 
have addressed t h a t i s s u e a t t h e t i m e o f t h i s h e a r i n g . However, s i n c e e x t e n t o f 
permanent d i s a b i l i t y i s t o be r a t e d a t t h e t i m e o f h e a r i n g , we c o n c l u d e t h a t i t 
would be e x t r e m e l y c o n f u s i n g , i f n o t i m p o s s i b l e , t o r a t e c l a i m a n t ' s d i s a b i l i t y , 
d i s r e g a r d i n g t h e permanent c o n t r i b u t i o n , i f any, whi c h r e s u l t e d f r o m t h e r e o p e n 
i n g o f c l a i m a n t ' s c l a i m . 

T h e r e f o r e , because t h i s c l a i m does n o t f a l l w i t h i n t h e e x c e p t i o n o f OAR 
438-08-020, we f i n d t h a t u n t i l t h i s " c l a i m " has been p r o p e r l y c l o s e d , i t i s i n a p 
p r o p r i a t e f o r a r e f e r e e t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y . A c c o r d i n g l y , 
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t h e c l a i m t h a t was reopened i n June 1987 i s remanded t o SAIF f o r c l o s u r e under 
ORS 656.268 i f t h a t has n o t been done. Cl a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e 
D e t e r m i n a t i o n Order o f March 2, 1987 i s p r e s e r v e d and remanded t o - t h e H e a r i n g s 
D i v i s i o n , t o be p l a c e d i n d e f e r r e d s t a t u s . I n t h e event t h e c l o s u r e o f 
c l a i m a n t ' s reopened c l a i m r e s u l t s i n ano t h e r h e a r i n g r e q u e s t , t h a t r e q u e s t s h a l l 
be c o n s o l i d a t e d w i t h t h e r e q u e s t on t h e March 1987 D e t e r m i n a t i o n Order. Should 
no subsequent h e a r i n g r e q u e s t m a t e r i a l i z e , t h e p a r t i e s s h a l l p r o c e e d t o a d e t e r 
m i n a t i o n c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y based on t h e 
r e q u e s t f o r h e a r i n g f i l e d on t h e March 1987 D e t e r m i n a t i o n Order. 

SAIF has moved t h e Board t o remand t h i s c l a i m t o admit a r e p o r t o f Dr. 
Schader's t h a t was n o t a v a i l a b l e a t t h e t i m e o f h e a r i n g . Because we have found 
t h a t t h e R eferee d i d n o t have a u t h o r i t y t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y 
and a r e remanding t h i s case f o r f u r t h e r p r o c e e d i n g s , we do n o t r e a c h t h e m e r i t s 
o f SAIF's m o t i o n . 

ORDER 

The Referee's o r d e r d a t e d September 7, 1988 i s r e v e r s e d . T h i s case i s 
remanded t o Referee S c h u l t z f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

September 13, 1990 C i t e as 42 Van N a t t a 1971 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JON C. MILLET, Claimant 
WCB Case No.88-16759 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r 
w h i c h a l l o w e d t h e i n s u r e r t o o f f s e t i t s approved overpayment a g a i n s t u n p a i d 
t e m p o r a r y d i s a b i l i t y . On r e v i e w , t h e i s s u e i s o f f s e t o f overpayments. We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was n o t p a i d temporary d i s a b i l i t y f rom September 2 1 , 1988, 
t h r o u g h September 30, 1988. Claimant has been p a i d a l l o t h e r t e m p o r a r y d i s a b i l 
i t y due him. (Ex. 17-2). 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a l l o w e d t h e i n s u r e r t o o f f s e t i t s overpayment a g a i n s t u n p a i d 
t e m p o r a r y d i s a b i l i t y due under t h e D e t e r m i n a t i o n Order. C l a i m a n t contends t h a t 
t h e overpayment cannot be o f f s e t a g a i n s t t h e u n p a i d t e m p o r a r y d i s a b i l i t y because 
overpayments can o n l y be o f f s e t a g a i n s t permanent d i s a b i l i t y awards. We agree. 

Recovery on an overpayment may o n l y be made a g a i n s t permanent d i s a b i l i t y 
awards. Buddy T i l l m a n , 41 Van N a t t a 239 (1 9 8 9 ) ; H a r o l d Bates, 38 Van N a t t a 992 
( 1 9 8 7 ) . Here, t h e o f f s e t i s sought a g a i n s t t e m p o r a r y d i s a b i l i t y ( t h e u n p a i d 
amount f r o m September 2 1 , 1988 t h r o u g h September 30, 1988), n o t permanent d i s 
a b i l i t y . That i s n o t p e r m i s s i b l e . Claimant i s e n t i t l e d t o have t h e t e m p o r a r y 
d i s a b i l i t y p a i d t o him and not o f f s e t a g a i n s t t h e e x i s t i n g overpayment. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 19,1989 i s r e v e r s e d i n p a r t . That p o r t i o n 
t h a t a u t h o r i z e d t h e i n s u r e r t o o f f s e t i t s overpayment a g a i n s t t h e u n p a i d tempo
r a r y d i s a b i l i t y f r o m September 2 1 , 1988 t h r o u g h September 30, 1988 i s r e v e r s e d . 
The i n s u r e r i s o r d e r e d t o pay c l a i m a n t t h a t temporary d i s a b i l i t y . C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t o f t h e a d d i t i o n a l compensation g r a n t e d by t h i s 
o r d e r , n o t t o exceed $3,800 as a re a s o n a b l e a t t o r n e y ' s f e e . The i n s u r e r i s 
a t h o r i z e d t o r e c o v e r i t s $3,921.58 overpayment a g a i n s t c l a i m a n t ' s f u t u r e perma
nent d i s a b i l i t y awards, i f any. The remainder o f t h e o r d e r i s a f f i r m e d . 

September 13, 1990 C i t e as 42 Van N a t t a 1972 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBRA M. SANSBURN, Claimant 

WCB Case No. 89-05718 
ORDER ON REVIEW 

Donald L. D i c k e r s o n , Claimant A t t o r n e y 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h : ( 1 ) s e t 
a s i d e a Compliance S e c t i o n o r d e r suspending c l a i m a n t ' s compensation f o r r e f u s i n g 
t o a t t e n d an indep e n d e n t m e d i c a l e x a m i n a t i o n ; and (2) awarded an i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e t t i n g a s i d e t h e suspension o r d e r . On r e v i e w , t h e i s s u e s a r e 
sus p e n s i o n o f compensation and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her back on August 30, 1987. D u r i n g t h e p r o 
c e s s i n g o f h e r c l a i m , c l a i m a n t has a t t e n d e d t h r e e independent m e d i c a l examina
t i o n s (IME) a t t h e i n i t i a t i o n and r e q u e s t o f t h e i n s u r e r . 

On August 3, 1988, t h e i n s u r e r r e q u e s t e d a D e t e r m i n a t i o n Order. On Octo
be r 28, 1988, t h e E v a l u a t i o n S e c t i o n n o t i f i e d b o t h c l a i m a n t and t h e i n s u r e r t h a t 
t h e d e t e r m i n a t i o n was d e f e r r e d pending t h e r e c e i p t o f a r e p o r t f r o m c l a i m a n t ' s 
t r e a t i n g d o c t o r , Dr. Helms. On November 3, 1988, t h e E v a l u a t i o n S e c t i o n d i 
r e c t e d t h e i n s u r e r t o schedule a c u r r e n t e x a m i n a t i o n and f o r w a r d t h e r e s u l t s t o 
Dr. Helms f o r comment. 

On November 15, 1988, t h e i n s u r e r , i n compliance w i t h t h e E v a l u a t i o n Sec
t i o n ' s r e q u e s t , s e n t c l a i m a n t a n o t i c e o f an IME i t had sch e d u l e d w i t h Dr. 
Wo o l p e r t . The n o t i c e conformed w i t h t h e r e q u i r e m e n t s o f f o r m e r OAR 436-60-
0 9 0 ( 3 ) . C l a i m a n t d i d n o t a t t e n d t h a t e x a m i n a t i o n because she was s c h e d u l e d f o r 
an MRI, CT scan and myelogram a t t h a t t i m e w i t h a n o t h e r p h y s i c i a n . 

On Ja n u a r y 16, 1989, t h e i n s u r e r w r o t e t o c l a i m a n t ' s c o u n s e l , r e q u e s t i n g 
he i n s u r e c l a i m a n t ' s a t t e n d a n c e a t a re s c h e d u l e d IME w i t h Dr. W o o l p e r t on Febru 
a r y 2, 1989. On January 17, 1989, t h e i n s u r e r m a i l e d c l a i m a n t a n o t i c e o f t h e 
new IME. C l a i m a n t d i d n o t a t t e n d t h a t e x a m i n a t i o n . 

On F e b r u a r y 3, 1989, t h e i n s u r e r agained r e s c h e d u l e d t h e IME w i t h Dr. 
Wo o l p e r t , t h i s t i m e f o r F e b r u a r y 23, 1989, and sent c l a i m a n t n o t i c e o f t h e exam
i n a t i o n . 

On F e b r u a r y 9, 1989, t h e i n s u r e r r e c e i v e d n o t i f i c a t i o n f r o m c l a i m a n t ' s 
a t t o r n e y t h a t c l a i m a n t was r e f u s i n g t o a t t e n d t h e r e s c h e d u l e d IME. The i n s u r e r , 
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on F e b r u a r y 10, 1989, r e q u e s t e d t h e Compliance S e c t i o n t o suspend c l a i m a n t ' s 
compensation f o r f a i l u r e t o a t t e n d t h e p r i o r e x a m i n a t i o n s . Copies ,of t h i s 
s u s p e n s i o n r e q u e s t were sent t o c l a i m a n t and her a t t o r n e y . 

On F e b r u a r y 17, 1989, t h e Compliance S e c t i o n n o t i f i e d t h e p a r t i e s t h a t t h e 
r e q u e s t t o suspend compensation would be d e f e r r e d u n t i l a f t e r t h e r e s c h e d u l e d 
IME on Fe b r u a r y 23, 1989. Claimant d i d n o t a t t e n d t h a t e x a m i n a t i o n , and t h e i n 
s u r e r renewed i t s r e q u e s t f o r suspension o f b e n e f i t s . 

The i n s u r e r ' s renewed r e q u e s t f o r suspension met a l l t h e r e q u i r e m e n t s o f 
f o r m e r OAR 436-60-090, whi c h i n c l u d e d p r o v i d i n g c l a i m a n t n o t i c e t h a t she must 
r e s p o n d t o t h e i n s u r e r ' s r e q u e s t w i t h i n 10 w o r k i n g days. Former OAR 436-60-090 
( 6 ) ( h ) . T h i s r e q u e s t and n o t i c e was sent t o c l a i m a n t and her a t t o r n e y . 

C l a i m a n t d i d n o t respond t o t h e i n s u r e r ' s r e q u e s t t o suspend c l a i m a n t ' s 
c ompensation. On March 16, 1989, t h e Compliance S e c t i o n i s s u e d an o r d e r sus
p e n d i n g c l a i m a n t ' s compensation as o f February 23, 1989. C l a i m a n t appealed t h e 
su s p e n s i o n o r d e r . 

C l a i m a n t d i d n o t have a v a l i d reason f o r r e f u s i n g t o a t t e n d one o f t h e 
e x a m i n a t i o n s s c h e d u l e d w i t h Dr. Woolpert. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e h e l d t h a t t h e suspension o f c l a i m a n t ' s compensation was 
i n v a l i d because t h e r e was no l e g a l b a s i s t o compel c l a i m a n t t o a t t e n d an IME 
r e q u e s t e d by t h e E v a l u a t i o n S e c t i o n . The Referee a l s o awarded c l a i m a n t an 
i n s u r e r - p a i d a t t o r n e y f e e f o r overcoming t h e suspension o r d e r . We d i s a g r e e . 

ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) s t a t e s i n r e l e v a n t p a r t : 

"Any worker e n t i t l e d t o r e c e i v e compensation under 
ORS 656.001 t o 656.794 i s r e q u i r e d , i f r e q u e s t e d by 
t h e d i r e c t o r , t h e i n s u r e r o r s e l f - i n s u r e d employer, 
t o submit t o a m e d i c a l e x a m i n a t i o n a t a t i m e and 
fr o m t i m e t o t i m e a t a p l a c e r e a s o n a b l y c o n v e n i e n t 
f o r t h e worker and as may be p r o v i d e d by t h e r u l e s 
o f t h e d i r e c t o r . " (emphasis added) 

T h i s s t a t u t e g i v e s t h e D i r e c t o r , as w e l l as c a r r i e r s , t h e power t o r e q u e s t IMEs. 
F u r t h e r , t h e D i r e c t o r i s n o t l i m i t e d by t h e number o f IME's t h a t t h e c a r r i e r has 
sc h e d u l e d when he d e c i d e s t h a t an IME i s necessary. F i n a l l y , i f c l a i m a n t does 
n o t a t t e n d t h e IME, t h e D i r e c t o r has t h e power t o suspend c l a i m a n t ' s compensa
t i o n . See ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) . 

I n t h i s case, t h e D i r e c t o r , t h r o u g h t h e E v a l u a t i o n S e c t i o n , i s t h e e n t i t y 
r e q u e s t i n g t h e IME. The i n s u r e r , i n s c h e d u l i n g t h e e x a m i n a t i o n and p r o v i d i n g 
c l a i m a n t n o t i c e o f t h e e x a m i n a t i o n , i s a c t i n g a t t h e D i r e c t o r ' s i n s i s t e n c e and 
t h e r e f o r e as h i s agent under ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) . T h i s a c t o f agency i s c o n f i r m e d 
by f o r m e r OAR 436-10-100(2), which p r o v i d e s t h a t a r e q u e s t f o r an e x a m i n a t i o n by 
t h e E v a l u a t i o n S e c t i o n i s n o t an e x a m i n a t i o n t h a t c o u n t s t o w a r d t h e i n s u r e r ' s 
l i m i t o f t h r e e . I f i t does n o t count a g a i n s t t h e i n s u r e r , t h e o n l y o t h e r source 
o f a u t h o r i t y i t can count a g a i n s t i s t h e D i r e c t o r . T h e r e f o r e , a l t h o u g h t h e i n 
s u r e r was t h e one s c h e d u l i n g t h e IME, i t was r e q u e s t e d by t h e D i r e c t o r under ORS 
6 5 6 . 3 2 5 ( 1 ) ( a ) f o r t h e purpose o f f u l f i l l i n g t h e o b l i g a t i o n t o d e t e r m i n e d i s a b i l 
i t y under ORS 656.268. 

As n o t e d , t h e D i r e c t o r has t h e power t o suspend c l a i m a n t ' s compensation i f 
c l a i m a n t f a i l s t o a t t e n d an IME scheduled p u r s u a n t t o ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) . Former 
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OAR 436-60-090. T h i s suspension i s u s u a l l y done upon t h e a p p l i c a t i o n by t h e i n 
s u r e r . A r e q u e s t f o r suspension must f o l l o w t h e r e q u i r e m e n t s s e t o u t i n f o r m e r 
OAR 436-60- 0 9 0 ( 6 ) . . . . 

The R e f e r e e f o u n d t h a t t h e i n s u r e r d i d n o t comply w i t h t h e r e q u i r e m e n t s o f 
fo r m e r OAR 43 6 - 6 0 - 0 9 0 ( 6 ) ( d ) because i t f a i l e d t o s t a t e t h e reason t h a t c l a i m a n t 
r e f u s e d t o a t t e n d t h e e x a m i n a t i o n . We d i s a g r e e . 

The r u l e r e q u i r e s a st a t e m e n t t h a t c l a i m a n t f a i l e d , o r r e f u s e d , t o a t t e n d 
t h e e x a m i n a t i o n . I t r e q u i r e s a sta t e m e n t o f why c l a i m a n t f a i l e d t o a t t e n d o n l y 
i f c l a i m a n t g i v e s a reason. I f c l a i m a n t does n o t g i v e a rea s o n f o r f a i l i n g t o 
a t t e n d t h e e x a m i n a t i o n , i t does n o t p r e v e n t t h e i n s u r e r f r o m v a l i d l y r e q u e s t i n g a 
su s p e n s i o n under t h e r u l e . Here, c l a i m a n t d i d n o t o f f e r a reason f o r f a i l i n g t o 
a t t e n d t h e e x a m i n a t i o n t o t h e i n s u r e r o r t h e Compliance S e c t i o n . C l a i m a n t ' s 
f i r s t s t a t e m e n t s as t o why she r e f u s e d t o a t t e n d t h e e x a m i n a t i o n were made a t t h e 
h e a r i n g . C o n s e q u e n t l y , t h e i n s u r e r ' s r e q u e s t s f o r s u s p e n s i o n o f compensation on 
Feb r u a r y 10, 1989 and Feb r u a r y 24, 1989, co m p l i e d w i t h t h e r e q u i r e m e n t s o f t h e 
r u l e . 

On t h e m e r i t s o f t h e suspension, c l a i m a n t f a i l s t o p r o v i d e a v a l i d r eason 
t o s e t a s i d e t h e suspen s i o n o r d e r . Claimant was g i v e n adequate n o t i c e o f her 
o b l i g a t i o n t o a t t e n d t h e IME. Claimant was a l s o warned, by b o t h t h e i n s u r e r and 
her a t t o r n e y , o f t h e consequences i f she f a i l e d t o a t t e n d t h e e x a m i n a t i o n . The 
IME was r e s e t on t h r e e d i f f e r e n t o c c a s i o n s , and c l a i m a n t f a i l e d t o a t t e n d any o f 
t h e t h r e e e x a m i n a t i o n s . The reason c l a i m a n t gave a t h e a r i n g f o r r e f u s i n g t o 
a t t e n d t h e e x a m i n a t i o n was t h a t she f e l t t h a t t h e i n s u r e r was t r y i n g t o m e n t a l l y 
harass h e r and t h a t i t had enough i n f o r m a t i o n a l r e a d y . C l a i m a n t has n o t shown 
any v a l i d r e a s o n f o r r e f u s i n g t o a t t e n d t h e IME w i t h Dr. W o o l p e r t p u r s u a n t t o 
ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) and t h u s t h e suspension o r d e r s h o u l d be r e i n s t a t e d . 

S i n c e we have r e v e r s e d t h e Referee on t h e s e t t i n g a s i d e o f t h e su s p e n s i o n 
o r d e r , we a l s o r e v e r s e t h e Referee on h i s award o f a t t o r n e y f e e s f o r h a v i n g p r e 
v a i l e d on t h a t i s s u e . Because o f our d e c i s i o n on t h e m e r i t s o f t h e o r d e r i t s e l f , 
we need n o t r e a c h t h e i s s u e o f whether c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an 
i n s u r e r - p a i d a t t o r n e y f e e when c l a i m a n t p r e v a i l s on t h e s e t t i n g a s i d e o f a sus
p e n s i o n o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 3, 1989 i s r e v e r s e d . The Compliance Sec
t i o n ' s o r d e r suspending c l a i m a n t ' s compensation i s r e i n s t a t e d and a f f i r m e d . The 
Referee ' s $1,250 a t t o r n e y f e e award i s r e v e r s e d . 

September 13, 1990 C i t e as 42 Van N a t t a 1974 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD L. SCHILLING, Claimant 

WCB Case No. 87-09708 
ORDER ON RECONSIDERATION 

P e t e r O. Hansen, Claimant A t t o r n e y 
John D. McLeod, Defense A t t o r n e y 

Gary T. Wallmark ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , on b e h a l f o f B r o t h e r s Landscaping, a noncomply-
i n g e mployer, r e q u e s t s r e c o n s i d e r a t i o n o f our May 30, 1990 o r d e r t h a t a f f i r m e d a 
Referee ' s o r d e r t h a t : (1) fou n d t h a t c l a i m a n t was a s u b j e c t w o r k e r ; (2) f o u n d 
t h a t c l a i m a n t ' s low back c l a i m was t i m e l y ; and (3) s e t a s i d e SAIF's d e n i a l o f 
c l a i m a n t ' s low back c o n d i t i o n . On r e c o n s i d e r a t i o n , SAIF argues t h a t , i n a p r i o r 
h e a r i n g convened b e f o r e Referee Podnar on March 2, 1988, i t r e s e r v e d i t s r i g h t 
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t o a s s e r t t h e defense o f r e s p o n s i b i l i t y . We abated our o r d e r 'to a l l o w s u f f i 
c i e n t t i m e t o c o n s i d e r SAIF's m o t i o n and c l a i m a n t ' s response:. / H a v i n g completed 
o u r f u r t h e r c o n s i d e r a t i o n o f t h i s m a t t e r , we now proceed t o p u r review.'.;- . 

We c o n t i n u e t o agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s low 
back c l a i m was t i m e l y and t h e c o n d i t i o n i s compensable. SAIF, t h e r e f o r e , i s r e 
s p o n s i b l e u n l e s s i t can d e f e n s i v e l y a s s e r t t h e l a s t i n j u r i o u s - e x posure r u l e and 
show t h a t c l a i m a n t ' s subsequent employment w i t h Sunnyside M e t h o d i s t (Sunnyside) 
i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f h i s c o n d i t i o n . " See Hensel Phelps v. 
M i r i c h , 81 Or App 290 ( 1 9 8 6 ) ; Boise Cascade Corp. v. S t a r b u c k , 296 Or 238 
( 1 9 8 4 ) . C l a i m a n t argues t h a t SAIF i s b a r r e d f r o m u s i n g t h e r u l e d e f e n s i v e l y t o 
a v o i d r e s p o n s i b i l i t y . We d i s a g r e e . 

The Supreme Court i n R u n f t v. SAIF, 303 Or 493 ( 1 9 8 7 ) , h e l d t h a t a 
c a r r i e r c o u l d n o t use t h e l a s t i n j u r i o u s exposure r u l e d e f e n s i v e l y t o a v o i d r e 
s p o n s i b i l i t y where i t f a i l e d t o j o i n o t h e r p o t e n t i a l l y r e s p o n s i b l e c a r r i e r s . 
Here, Sunnyside, a l o n g w i t h o t h e r employers, was a p a r t y t o t h e p r i o r h e a r i n g 
b e f o r e R e f e r e e Podnar. Sunnyside and employers i n a d d i t i o n t o B r o t h e r s Land
s c a p i n g ( t h e noncomplying employer) had been made p a r t i e s t h r o u g h c o n s o l i d a t i o n 
o f p r i o r h e a r i n g r e q u e s t s (WCB Case Nos. 86-12261, 87-04350 and 87-04725). 
Sunnyside appeared a t t h e p r o c e e d i n g b e f o r e Referee Podnar. SAIF a d v i s e d t h e 
r e f e r e e and a l l p a r t i e s concerned t h a t i t i n t e n d e d t o a s s e r t t h e l a s t i n j u r i o u s 
e xposure r u l e ( a n o t h e r employer's r e s p o n s i b i l i t y ) as a de f e n s e . I n p a r t i c u l a r , 
SAIF a d v i s e d t h a t i t i n t e n d e d t o argue t h a t any r e s p o n s i b i l i t y i t had f o r 
c l a i m a n t ' s c l a i m would t e r m i n a t e as o f c l a i m a n t ' s 1982 exposure a t Sunnyside. 
A l l p a r t i e s , i n c l u d i n g c l a i m a n t , t h e n agreed t o excuse Sunnyside f r o m f u r t h e r 
p r o c e e d i n g s . 

We agree w i t h SAIF, t h a t i t i s e n t i t l e d t o use t h e l a s t i n j u r i o u s 
e xposure r u l e d e f e n s i v e l y , because we f i n d t h a t c l a i m a n t agreed t o excuse 
Sunnyside f r o m t h e p r o c e e d i n g t o which i t was a p a r t y and because c l a i m a n t a l s o 
e x p r e s s l y agreed t h a t SAIF c o u l d l a t e r a s s e r t r e s p o n s i b i l i t y as a defense. 
Under t h e s e c i r c u m s t a n c e s , we conclude t h a t SAIF s h o u l d n o t be b a r r e d from u s i n g 
t h e l a s t i n j u r i o u s exposure r u l e d e f e n s i v e l y . See Connie A. M a r t i n , 42 Van 
N a t t a 495 (1990) ( I n s u r e r n o t p r e c l u d e d from u s i n g r u l e d e f e n s i v e l y where 
c l a i m a n t v o l u n t a r i l y w i t h d r a w s h e a r i n g r e q u e s t c h a l l e n g i n g d e n i a l o f o t h e r 
p o t e n t i a l l y r e s p o n s i b l e c a r r i e r ) . 

We must, t h e r e f o r e , address whether c l a i m a n t ' s , subsequent employment 
w i t h Sunnyside i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h i s low back c o n d i 
t i o n . I f t h e second i n j u r y c o n t r i b u t e d even s l i g h t l y t o t h e c a u s a t i o n o f t h e 
d i s a b l i n g c o n d i t i o n , t h e second employer i s r e s p o n s i b l e . B o i s e Cascade Corp. v. 
S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . Between s u c c e s s i v e a c c e p t e d c l a i m s t o t h e same 
body p a r t , t h e l a s t i n j u r y r u l e p l a c e s t h e burden on t h e l a s t employer t o d i s 
p r o v e a c t u a l c o n t r i b u t i o n . I n d u s t r i a l I n d e m n i t y v. Kearns, 70 Or App 583 
( 1 9 8 4 ) . 

We c o n c l u d e t h a t c l a i m a n t ' s employment w i t h Sunnyside i n d e p e n d e n t l y 
c o n t r i b u t e d t o h i s c u r r e n t c o n d i t i o n . Both o f c l a i m a n t ' s i n j u r i e s i n v o l v e d h i s 
low back. I n September 1985, Dr. Franks, M.D., r e p o r t e d t h a t c l a i m a n t had 
d e v e l o p e d back p a i n a t h i s l a n d s c a p i n g j o b i n 1978 w i t h B r o t h e r s Landscaping. 
Dr. Franks r e p o r t e d t h a t c l a i m a n t g r a d u a l l y improved u n t i l h i s 1982 i n j u r y a t 
Sunnyside. He n o t e d t h a t , s i n c e h i s 1982 i n j u r y , c l a i m a n t had been h a v i n g con
t i n u i n g problems o f h i s back "goin g o u t " a t l e a s t once a month. 

I n A p r i l 1986, c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. Erde, M.D., n o t e d t h a t 
c l a i m a n t was r e h a b i l i t a t e d a f t e r h i s 1978 i n j u r y and was a b l e t o go back t o 
heavy l i f t i n g u n t i l h i s 1982 i n j u r y . A t t h e t i m e o f Dr. Erde's e x a m i n a t i o n , 
c l a i m a n t r e p o r t e d t h a t he c o u l d n o t s t a n d f o r l o n g p e r i o d s o f t i m e and g e n e r a l l y 
was u n a b l e t o do any k i n d o f l i f t i n g work. 
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I n May 1986, c l a i m a n t was examined by t h e Western M e d i c a l C o n s u l t a n t s . 
The C o n s u l t a n t s n o t e d c l a i m a n t ' s 1978 i n j u r y and r e p o r t e d t h a t c l a i m a n t g r a d u 
a l l y i m proved. They r e p o r t e d t h a t , p r i o r t o A p r i l 16, 1982, c l a i m a n t was 
"asymptomatic as f a r as h i s back." The C o n s u l t a n t s a t t r i b u t e d c l a i m a n t ' s back 
symptoms and any t r e a t m e n t f o r h i s low back symptoms t o h i s 1982 i n j u r y . 

We c o n c l u d e t h a t c l a i m a n t ' s employment w i t h Sunnyside i n d e p e n d e n t l y 
c o n t r i b u t e d t o h i s c u r r e n t c o n d i t i o n . We t h e r e f o r e f i n d t h a t f o l l o w i n g t h e con
t r i b u t i o n t o c l a i m a n t ' s c o n d i t i o n by Sunnyside, SAIF (on b e h a l f o f t h e noncom-
p l y i n g employer, B r o t h e r s Landscaping) i s no l o n g e r r e s p o n s i b l e f o r c l a i m a n t ' s 
low back c o n d i t i o n . 

A c c o r d i n g l y , SAIF's r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On r e c o n 
s i d e r a t i o n , we amend t h o s e p o r t i o n s o f our o r d e r t h a t addressed t h e i s s u e o f r e 
s p o n s i b i l i t y and a f f i r m e d t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h s e t a s i d e 
SAIF's d e n i a l . SAIF's June 17, 1987 d e n i a l o f c o m p e n s a b i l i t y (as amended by i t s 
March 2, 1988 l e t t e r ) on b e h a l f o f t h e noncomplying employer remains s e t a s i d e . 
SAIF's d e n i a l o f r e s p o n s i b i l i t y , made a t t h e t i m e o f t h e f i r s t h e a r i n g , i s r e i n 
s t a t e d and u p h e l d . The Referee's assessed a t t o r n e y f e e award i s m o d i f i e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a $250 re a s o n a b l e assessed f e e f o r s e r v i c e s r e 
l a t e d s o l e l y t o t h e c o m p e n s a b i l i t y o f t h i s c l a i m a g a i n s t t h e no n c o m p l y i n g em
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have c o n s i d e r e d t h e f a c t o r s s e t f o r t h 
i n OAR 438-15- 0 1 0 ( 4 ) . We have p a r t i c u l a r l y c o n s i d e r e d t h e m i n i m a l v a l u e o f t h e 
i n t e r e s t s e c u r e d f o r c l a i m a n t i n l i g h t o f t h e c o n t i n u a l v a l i d i t y o f SAIF's 
r e s p o n s i b i l i t y d e n i a l . 

As amended h e r e i n , we adhere t o and r e p u b l i s h o ur May 30, 1990 o r d e r . 
The p a r t i e s ' r i g h t o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

September 13, 1990 C i t e as 42 Van N a t t a 1976 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN M. TULL, Claimant 
WCB Case No. 88-17674 

ORDER ON REVIEW 
Lucas, e t a l . , Claimant A t t o r n e y s 

Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Neal's o r d e r 
w h i c h : (1) f o u n d t h a t c l a i m a n t ' s c l a i m was n o t p r e m a t u r e l y c l o s e d ; ( 2 ) d e c l i n e d 
t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r a l l e g e d p r e m a t u r e s u b m i s s i o n 
o f h er c l a i m f o r c l o s u r e ; (3) found t h a t t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n was not an improper "backup" d e n i a l ; and (4) 
found t h a t c l a i m a n t had n o t t i m e l y appealed SAIF's d e n i a l o f her c a r p a l t u n n e l 
c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e t h e p r o p r i e t y o f SAIF's d e n i a l , t i m e l y r e 
q u e s t f o r h e a r i n g , c o m p e n s a b i l i t y , premature c l o s u r e and p e n a l t i e s and a s s o c i 
a t e d a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
supplemented f i n d i n g s o f f a c t . 
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On September 4, 1987, SAIF i s s u e d a N o t i c e o f C l a i m Acceptance f o r 
m a l l y a c c e p t i n g "somantic [ s i c ] d y s f u n c t i o n . " 

On September 2 1 , 1987, a SAIF c l a i m s r e p r e s e n t a t i v e p r e p a r e d , a n 801 
f o r m t h a t l i s t e d J u l y 2 1 , 1987 as t h e da t e o f i n j u r y / o n s e t o f d i s e a s e . The 
n a t u r e o f t h e i n j u r y / d i s e a s e i n d i c a t e d " t e n d e r n e s s / s t i f f n e s s " o f t h e neck and 
arms. A d d i t i o n a l l y i n t h e comment s e c t i o n o f t h e 801, t h e c l a i m s r e p r e s e n t a 
t i v e , q u o t i n g c l a i m a n t ' s statement from a f i r s t m e d i c a l r e p o r t , w r o t e "have been 
h a v i n g t r o u b l e w i t h hands g o i n g t o s l e e p , f o r about 1 week. L s h o u l d e r and arm 
h u r t a l l t h e t i m e s i n c e 7-21-87 and head ache." 

The c l a i m was accepted as d i s a b l i n g on t h e f a c e o f t h e 801. 

On Februa r y 24, 1988, SAIF i s s u e d a p a r t i a l d e n i a l . I t a c c e p t e d a 
"neck and s h o u l d e r i n j u r y " and de n i e d c l a i m a n t ' s " c a r p a l t u n n e l syndrome." . 

ULTIMATE FINDING OF FACT 

Cl a i m a n t ' s hand symptoms, s u b s e q u e n t l y diagnosed as b i l a t e r a l c a r p a l 
t u n n e l syndrome, were accepted on September 2 1 , 1987 as p a r t o f h e r o r i g i n a l 
J u l y 27, 1987 c l a i m . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

• C l a i m a n t argues t h a t SAIF i s p r e c l u d e d from d e n y i n g h e r c a r p a l t u n n e l 
c o n d i t i o n . We agree. 

On t h e o r i g i n a l F i r s t M e d i c a l Report f o r m s u b m i t t e d t o SAIF by Dr. 
Ack e r s o n , D.O., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t h e p h y s i c i a n n o t e d t h a t 
c l a i m a n t ' s c o m p l a i n t s were " p a i n , t e n d e r n e s s and s t i f f n e s s low neck t o upper 
s h o u l d e r s w i t h numbness o f b o t h arms." The c o n d i t i o n c a u s i n g t h e numbness was 
n o t d i a g n o s e d as c a r p a l t u n n e l syndrome u n t i l October 13, 1987, a f t e r SAIF's 
ac c e p t a n c e o f t h e c l a i m . . 

SAIF acc e p t e d t h e c l a i m a f t e r r e c e i v i n g an 801 f o r m i t s c l a i m s r e p r e 
s e n t a t i v e had p r e p a r e d and s u b m i t t e d on b e h a l f o f c l a i m a n t . That acceptance en
compassed t h e d i s e a s e c a u s i n g t h o s e symptoms, wh i c h t u r n e d o u t t o be c a r p a l 
t u n n e l syndrome. SAIF may n o t now a v o i d r e s p o n s i b i l i t y f o r t h a t c o n d i t i o n . 
Bauman v. SAIF, 295 Or 788 (1 9 8 3 ) ; SAIF v. A b b o t t , 103 Or App 49 ( 1 9 9 0 ) . 

Because we f i n d t h a t SAIF's d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l 
syndrome was an i n v a l i d "backup" d e n i a l , i t was n o t necessary f o r c l a i m a n t t o 
have r e q u e s t e d a h e a r i n g from t h a t d e n i a l . Thus, t h e i s s u e o f c l a i m a n t ' s l a t e 
r e q u e s t f o r h e a r i n g i s moot. See Knapp v. Weyerhaeuser, 93 Or App 670 (1 9 8 8 ) . 

Premature C l o s u r e 

C l a i m a n t argues t h a t her c l a i m was p r e m a t u r e l y c l o s e d i n October 1987. 
We agree. Claims s h a l l n o t be c l o s e d nor temporary d i s a b i l i t y compensation 
t e r m i n a t e d i f t h e w o r k e r ' s c o n d i t i o n has n o t become m e d i c a l l y s t a t i o n a r y . ORS 
65 6 . 2 6 8 ( 1 ) . An i n j u r e d worker w i l l be c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no 
f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be ex p e c t e d f r o m m e d i c a l t r e a t m e n t 
o r t h e passage o f t i m e . ORS 656.005(17). 

Here, c l a i m a n t ' s p h y s i c i a n n o t i f i e d SAIF on August 18, 1987 t h a t he 
had n o t seen c l a i m a n t s i n c e J u l y 10, 1987. He s t a t e d t h a t he assumed she was 
w o r k i n g . As a m a t t e r o f f a c t , c l a i m a n t d i d r e t u r n t o work f o r about 2 weeks, 
b u t c o u l d n o t c o n t i n u e due t o p a i n i n her hands. Based on t h e p h y s i c i a n ' s r e 
p o r t , SAIF s u b m i t t e d t h e neck and sh o u l d e r c l a i m f o r c l o s u r e . 
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Subsequent t o t h e October 14, 1987 c l o s u r e i n December 1987, c l a i m 
a n t ' s arm and hand problems were diagnosed as c a r p a l t u n n e l syndrome. Because . 
we have f o u n d t h a t c l a i m a n t ' s c a r p a l t u n n e l syndrome was a compensable component 
o f her o r i g i n a l c l a i m and was accepted by SAIF, we con c l u d e t h a t SAIF's c l o s u r e 
was p r e m a t u r e and t h a t t h e c l a i m s h o u l d have remained open f o r f u r t h e r t r e a t m e n t 
and payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s u n t i l c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y . 

P e n a l t y and A t t o r n e y Fee 

A p e n a l t y i s a p p r o p r i a t e i f we f i n d t h a t SAIF u n r e a s o n a b l y d e l a y e d o r 
r e s i s t e d t h e payment o f compensation t o c l a i m a n t . Here, SAIF r e l i e d on t h e 
t r e a t i n g p h y s i c i a n ' s r e p o r t s t a t i n g t h a t he b e l i e v e d she had r e t u r n e d t o work 
and t h a t he had n o t seen her s i n c e J u l y 30, 1987. We con c l u d e t h a t SAIF's 
r e l i a n c e on t h e t r e a t i n g p h y s i c i a n ' s r e p o r t p r o m p t i n g s u b m i s s i o n o f t h e c l a i m 
f o r c l o s u r e was n o t u n r e a s o n a b l e ; t h u s , we d e c l i n e t o assess a p e n a l t y o r asso
c i a t e d a t t o r n e y f e e f o r u nreasonable c l a i m s p r o c e s s i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 5, 1988 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l c o n d i t i o n i s s e t a s i d e . The October 14, 1987 D e t e r m i n a t i o n Order i s s e t 
a s i d e as p r e m a t u r e . The c l a i m i s remanded t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s 
i n g a c c o r d i n g t o law. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded a re a s o n a b l e assessed f e e o f $2,000, p a y a b l e by SAIF, 
f o r f i n a l l y p r e v a i l i n g on Board r e v i e w w i t h r e g a r d t o SAIF's d e n i a l . 

September 13, 1990 C i t e as 42 Van N a t t a 1978 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIS N. WELTZ, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
P a t r i c k M. Arnold, dba Mike's Auto S a l e s , and, dba,P.M. A s s o c i a t e s , Employer 

WCB Case Nos. 88-14270 & 88-14271 
ORDER OF ABATEMENT 

A l l e n , S t o r t z , e t a l . , C l aimant A t t o r n e y s 
Winslow & Alway, A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

The Board i s s u e d an Order o f D i s m i s s a l i n t h e a b o v e - c a p t i o n e d m a t t e r on 
August 15, 1990. The Department o f J u s t i c e , on b e h a l f o f t h e Department o f 
I n s u r a n c e and Finance ( D I F ) , now r e q u e s t s t h a t t h e Board r e c o n s i d e r i t s o r d e r on 
t h e grounds t h a t t h e i s s u e o f whether t h e SAIF C o r p o r a t i o n must c o n t i n u e t o pay 
compensation i s a m a t t e r c o n c e r n i n g a c l a i m , and t h u s r e v i e w l i e s s o l e l y w i t h 
t h e Board r a t h e r t h a n t h e Co u r t o f Appeals. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e Department's r e q u e s t , 
our August 15, 1990 o r d e r i s abated and w i t h d r a w n . C l a i m a n t i s r e q u e s t e d t o 
f i l e a response t o t h e m o t i o n w i t h i n 10 days. T h e r e a f t e r , t h i s m a t t e r s h a l l 
t a k e n under advisement. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BONNIE J . SANTANGELO, Claimant 

WCB Case Nos. 88-21804 & 88-21803 
ORDER ON REVIEW 

Dale D. L i b e r t y , Sr., Claimant A t t o r n e y 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) r e q u e s t s r e v i e w o f 
Ref e r e e M u l d e r ' s o r d e r w h i c h : (1) found t h a t c l a i m a n t had e s t a b l i s h e d good 
cause f o r f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n t h e s t a t u t o r y l i m i t ; and (2) s e t 
a s i d e L i b e r t y ' s d e n i a l o f c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n . I n i t s b r i e f , 
L i b e r t y contends t h a t t h e Board s h o u l d o r d e r reimbursement by t h e SAIF Corpora
t i o n f o r c l a i m c o s t s . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , r e s p o n s i b i l i t y , 
and reimbursement. We r e s e r v e t h a t p o r t i o n o f t h e Referee's o r d e r r e g a r d i n g 
L i b e r t y N o r t h w e s t ' s d e n i a l and d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g 
t h a t d e n i a l . 

FINDINGS OF FACT 

Cl a i m a n t o r i g i n a l l y f i l e d an a g g r a v a t i o n c l a i m w i t h L i b e r t y . L i b e r t y 
p a i d i n t e r i m compensation, b u t su b s e q u e n t l y d e n i e d t h e c l a i m . C l a i m a n t had 
a c t u a l n o t i c e o f L i b e r t y ' s d e n i a l more t h a n 60 days b e f o r e she f i l e d h er r e q u e s t 
f o r h e a r i n g on December 13, 1988. 

Cl a i m a n t became aware, w i t h i n 60 days o f t h e d a t e L i b e r t y ' s d e n i a l was 
m a i l e d , t h a t she was e n t i t l e d t o r e q u e s t a h e a r i n g on L i b e r t y ' s d e n i a l , b u t she 
d i d n o t want t o r e q u e s t a h e a r i n g . 

W i t h t i m e r e m a i n i n g i n which t o r e q u e s t a h e a r i n g w i t h L i b e r t y , 
c l a i m a n t f i l e d a c l a i m w i t h SAIF, a s s e r t i n g a new i n j u r y . SAIF p a i d i n t e r i m 
c o m p ensation, b u t a l s o s u b s e q u e n t l y d e n i e d t h e c l a i m . 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t d i d n o t f i l e her r e q u e s t f o r h e a r i n g on L i b e r t y ' s d e n i a l 
w i t h i n 60 days a f t e r t h e d e n i a l was m a i l e d . She d i d n o t p r o v e good cause f o r 
f a i l i n g t o f i l e h er r e q u e s t w i t h i n t h e 60-day t i m e l i m i t . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l y Request f o r H e a r i n g 

The Referee found t h a t c l a i m a n t had e s t a b l i s h e d good cause f o r her 
u n t i m e l y r e q u e s t f o r h e a r i n g . We do not agree. 

A r e q u e s t f o r h e a r i n g must be f i l e d n o t l a t e r t h a n t h e 6 0 t h day a f t e r 
c l a i m a n t i s n o t i f i e d o f a d e n i a l o f a c l a i m . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . A h e a r i n g r e 
q u e s t t h a t i s f i l e d a f t e r 60 days, b u t w i t h i n 180 days o f a d e n i a l , c o n f e r s 
j u r i s d i c t i o n i f c l a i m a n t had good cause f o r t h e l a t e f i l i n g . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 
The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equated t o t h e s t a n d a r d 
o f " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r excusable n e g l e c t " r e c o g n i z e d under ORCP 
71B(1) and fo r m e r ORS 18.160. Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513, 
517, r e v den 301 Or 666 (1 9 8 6 ) ; see a l s o Brown v. EBI Companies, 289 Or 455 
( 1 9 8 0 ) . Lack o f d i l i g e n c e does n o t c o n s t i t u t e good cause. C o g s w e l l v. SAIF, 74 
Or App 234, 237 (1 9 8 5 ) . Claimant has t h e burden o f p r o v i n g good cause. I d . 
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C l a i m a n t d i d n o t i m m e d i a t e l y r e q u e s t a h e a r i n g on L i b e r t y ' s September 
6, 1988 d e n i a l . R a t h e r , on t h e day she r e c e i v e d L i b e r t y ' s d e n i a l she c a l l e d i t s 
c l a i m s examiner f o r i n f o r m a t i o n about t h e d e n i a l . ( T r . 3 0 ) . The examiner ex
p l a i n e d t o h e r t h a t she c o u l d r e q u e s t a h e a r i n g and have an a t t o r n e y a t no 
charge t o h e r . She s t a t e d she d i d n o t want t o r e q u e s t a h e a r i n g . ( T r . 1 7 ) . 

C l a i m a n t asked f o r f u r t h e r a d v i c e from L i b e r t y ' s c l a i m s examiner, who 
t o l d h er t o f i l e a c l a i m w i t h SAIF. Claimant t e s t i f i e d t h a t she f i l e d t h e c l a i m 
w i t h SAIF " r i g h t away" a f t e r s p eaking t o L i b e r t y ' s c l a i m s examiner. 

A l t h o u g h t h e r e i s no d i r e c t evidence i n t h e f i l e as t o when L i b e r t y 
m a i l e d i t s d e n i a l o r when c l a i m a n t r e c e i v e d i t , c l a i m a n t d i d r e c e i v e a c t u a l 
n o t i c e o f L i b e r t y ' s d e n i a l . Her t e s t i m o n y makes i t a p p a r e n t t h a t she had n o t i c e 
o f L i b e r t y ' s d e n i a l b e f o r e she f i l e d her c l a i m w i t h SAIF. SAIF r e c e i v e d 
c l a i m a n t ' s c l a i m , an 827 for m s i g n e d on October 7, 1988 by her p h y s i c i a n , on 
October 12, 1988. 

Because i t i s e s t a b l i s h e d t h a t c l a i m a n t had a c t u a l n o t i c e o f L i b e r t y ' s 
d e n i a l on o r b e f o r e October 7, 1988, and she d i d n o t f i l e h er r e q u e s t f r o m h e a r 
i n g on t h a t d e n i a l u n t i l December 16, 1988, we conclude t h a t c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g was u n t i m e l y . 

C l a i m a n t contends t h a t she had good cause f o r n o t f i l i n g t h e h e a r i n g 
r e q u e s t f r o m L i b e r t y ' s d e n i a l w i t h i n 60 days. She a s s e r t s t h a t she b e l i e v e d , 
when SAIF began p a y i n g i n t e r i m compensation, t h a t SAIF had ac c e p t e d her c l a i m . 

We a r e n o t persuaded t h a t r e c e i p t o f i n t e r i m compensation and 
c l a i m a n t ' s a s s u m p t i o n t h a t her c l a i m had been accepted c o n s t i t u t e s good cause 
f o r n o t r e q u e s t i n g a h e a r i n g from L i b e r t y ' s d e n i a l . See Robert E. Derby, 41 Van 
N a t t a 405 ( 1 9 8 9 ) . A d d i t i o n a l l y , we do not f i n d t h a t L i b e r t y ' s c l a i m s examiner 
m i s l e a d c l a i m a n t . We con c l u d e t h a t c l a i m a n t ' s c o n v e r s a t i o n w i t h L i b e r t y ' s em
p l o y e e was n o t t h e cause o f c l a i m a n t ' s f a i l u r e t o f i l e a t i m e l y r e q u e s t f o r 
h e a r i n g . C l a i m a n t ' s d e c i s i o n n o t t o f i l e a r e q u e s t f o r h e a r i n g sooner f r o m 
L i b e r t y ' s d e n i a l was n o t m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t 
under ORCP 7 1 B ( 1 ) . C l a i m a n t has f a i l e d t o e s t a b l i s h good cause. C o g s w e l l v. 
SAIF, s u p r a ; Diane T. Lin d h o l m , 42 Van N a t t a 447 ( 1 9 9 0 ) . 

Because we do n o t f i n d t h a t c l a i m a n t had good cause f o r her u n t i m e l y 
r e q u e s t f o r a h e a r i n g , we l a c k j u r i s d i c t i o n t o re a c h t h e i s s u e o f c o m p e n s a b i l i t y 
o f h er c l a i m . 

L i b e r t y r e q u e s t s an o r d e r from t h e Board r e q u i r i n g SAIF t o r e i m b u r s e 
L i b e r t y f o r payments made by L i b e r t y . We have p r e v i o u s l y h e l d t h a t we do n o t 
have a u t h o r i t y t o o r d e r such reimbursement. 

Our j u r i s d i c t i o n i s r e s t r i c t e d t o m a t t e r s c o n c e r n i n g a c l a i m , w h i c h i s 
d e f i n e d as t h o s e m a t t e r s i n whic h "a worker's r i g h t t o r e c e i v e compensation, o r 
t h e amount t h e r e o f , a r e d i r e c t l y a t i s s u e . " ORS 656.704( 3 ) ; ORS 6 5 6 . 7 2 6 ( 2 ) . 
Reimbursement d i s p u t e s between i n s u r e r s and s e l f - i n s u r e d employers a r e n o t mat
t e r s c o n c e r n i n g a c l a i m . EBI Companies v. Kemper Group I n s u r a n c e , 92 Or App 319 
(1 9 8 8 ) ; R e y n o l d s - C r o f t , I n c . v. B i l l M o r r i s o n Co., 55 Or App 487 ( 1 9 8 2 ) . A f t e r 
we have made o u r d e t e r m i n a t i o n c o n c e r n i n g t h e r e s p o n s i b l e p a y i n g p a r t y , r e i m 
bursement between p a r t i e s i s secured by o r d e r from t h e D i r e c t o r o f t h e D e p a r t 
ment o f I n s u r a n c e and Finance, n o t t h i s Board. ORS 656 . 3 0 7 ( 3 ) ; L i b e r t y 
N o r t h w e s t I n s . Corp. v. SAIF, 99 Or App 729 (19 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 13, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . C l a i m a n t ' s r e q u e s t f o r h e a r i n g c o n c e r n i n g L i b e r t y N o r t h w e s t ' s 
d e n i a l i s d i s m i s s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KATHRYN D. WAGNER, Claimant 

WCB Case Nos. 88-14544, 88-14543 & 88-19064 
ORDER ON REVIEW 

C a l l a h a n , e t a l . , c l a i m a n t A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ( L i b e r t y N o r t h w e s t ) r e q u e s t s r e 
v i e w o f t h o s e p o r t i o n s o f Referee Daron's o r d e r w h i c h : (1) fo u n d t h a t c l a i m a n t 
t i m e l y f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome 
w i t h L i b e r t y N o r t h w e s t ; (2) s e t a s i d e L i b e r t y N o r t h w e s t ' s d e n i a l o f t h a t c l a i m ; 
and ( 3 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r t h e same c o n d i t i o n . L i b e r t y Northwest a l s o r e q u e s t s t h a t , i n t h e 
ev e n t SAIF i s foun d t o be r e s p o n s i b l e f o r c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome, t h e Board o r d e r SAIF t o rei m b u r s e L i b e r t y N o r t h w e s t f o r a l l c l a i m 
c o s t s t o d a t e . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r 
w h i c h : ( 1 ) u p h e l d L i b e r t y Northwest's d e n i a l o f her c l a i m f o r a low back i n 
j u r y ; and (2) u p h e l d SAIF's d e n i a l o f her n o n s p e c i f i c b i l a t e r a l arm/hand overuse 
syndrome. On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome c l a i m w i t h L i b e r t y N orthwest, c o m p e n s a b i l i t y o f and r e s p o n s i b i l 
i t y f o r c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome, c o m p e n s a b i l i t y o f c l a i m 
a n t ' s back i n j u r y and overuse syndrome, and reimbursement. We a f f i r m i n p a r t 
and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g c o r r e c t i o n . 

The R eferee fo u n d t h a t c l a i m a n t d i d n o t r e c e i v e m e d i c a l t r e a t m e n t f o r her 
low back p a i n a t any t i m e w h i l e she was employed by L i b e r t y N o r t h w e s t ' s i n s u r e d . 
On t h e o t h e r hand, we f i n d t h a t c l a i m a n t sought m e d i c a l t r e a t m e n t f o r her low 
back s t r a i n i n Februa r y 1987, a f t e r she i n j u r e d her low back a t work. Claimant 
c a l l e d t h e o f f i c e o f her t r e a t i n g p h y s i c i a n , Dr. W i l l e y , and was a d v i s e d t o 
r e s t . 

I n a d d i t i o n , we supplement w i t h t h e f o l l o w i n g f i n d i n g s . Dr. W i l l e y 
t r e a t e d c l a i m a n t ' s low back i n j u r y a g a i n i n J u l y 1988. C l a i m a n t had no back 
p a i n p r i o r t o t h e l i f t i n g i n c i d e n t a t L i b e r t y N o r t h w e s t ' s i n s u r e d . She has had 
i n t e r m i t t e n t back p a i n w i t h a c t i v i t y s i n c e t h a t e p i s o d e . 

C l a i m a n t s u s t a i n e d r e p e t i t i v e trauma t o her upper e x t r e m i t i e s w h i l e work
i n g f o r b o t h L i b e r t y Northwest and SAIF's i n s u r e d ' s as an e l e c t r o n i c assembler. 
C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m w i t h SAIF's i n s u r e d on June 23, 
1988. On October 13, 1988, SAIF a d v i s e d c l a i m a n t t h a t h er c a r p a l t u n n e l syn
drome was w o r k - r e l a t e d , t h a t SAIF was not t h e r e s p o n s i b l e c a r r i e r , and t h a t SAIF 
w o u l d r e q u e s t d e s i g n a t i o n o f a p a y i n g agent p u r s u a n t t o ORS 656.307. On Decem
b e r 12, 1988, SAIF w i t h d r e w i t s p r i o r n o t i c e and a d v i s e d c l a i m a n t t h a t i t was 
now d e n y i n g t h e c o m p e n s a b i l i t y o f her b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n . A .307 
o r d e r n e ver i s s u e d . 

C l a i m a n t was f i r s t t r e a t e d f o r her c a r p a l t u n n e l syndrome w h i l e w o r k i n g 
f o r L i b e r t y N o r t h w e s t ' s i n s u r e d . Claimant f i r s t missed t i m e f r o m work as a r e 
s u l t o f h e r c a r p a l t u n n e l syndrome when she l e f t work f o r SAIF's i n s u r e d i n June 
1988. C l a i m a n t ' s l a s t exposure t o work a c t i v i t y t h a t c o u l d have a f f e c t e d her 
c a r p a l t u n n e l c o n d i t i o n o c c u r r e d i n June 1988 w h i l e w o r k i n g f o r SAIF's i n s u r e d . 
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C l a i m a n t has b i l a t e r a l upper e x t r e m i t y overuse syndrome w i t h i n v o l v e m e n t 
o f t h e e x t e n s o r tendons and t h e w r i s t s , s e p a r a t e from t h e median n e r v e i n v o l v e 
ment o f h e r c a r p a l t u n n e l syndrome. Claimant f i r s t d e v e l o p e d and was f i r s t 
t r e a t e d f o r h e r upper e x t r e m i t y overuse syndrome w h i l e w o r k i n g f o r SAIF's 
i n s u r e d . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s F e b r u a r y 1987 low back i n j u r y caused d i s a b i l i t y and need f o r 
m e d i c a l s e r v i c e s . 

C l a i m a n t f i l e d her o c c u p a t i o n a l d i s e a s e c l a i m f o r c a r p a l t u n n e l syndrome 
w i t h L i b e r t y N o r t h w e s t ' s i n s u r e d w i t h i n one year o f t h e d a t e she became d i s a b l e d 
o r knew t h a t she was s u f f e r i n g from an o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t ' s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f her 
b i l a t e r a l c a r p a l t u n n e l syndrome and need f o r t r e a t m e n t . 

C l a i m a n t ' s c a r p a l t u n n e l syndrome f i r s t became d i s a b l i n g when she l e f t 
work f o r SAIF's i n s u r e d i n June 1988. Work a c t i v i t i e s w i t h SAIF's i n s u r e d c o u l d 
have c o n t r i b u t e d t o c l a i m a n t ' s c a r p a l t u n n e l syndrome. 

C l a i m a n t ' s r e p e t i t i v e work a c t i v i t i e s f o r SAIF's i n s u r e d were a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s overuse syndrome and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

F e b r u a r y 1987 Low Back I n j u r y 

The R e f e r e e f o u n d c l a i m a n t ' s low back i n j u r y was n o t compensable because 
c l a i m a n t r e c e i v e d n e i t h e r m e d i c a l s e r v i c e s nor te m p o r a r y t o t a l d i s a b i l i t y bene
f i t s . We d i s a g r e e and r e v e r s e . 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her low back c o n d i t i o n , 
c l a i m a n t must p r o v e t h a t her work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f 
her low back i n j u r y , and t h a t t h e i n j u r y r e s u l t e d i n d i s a b i l i t y o r t h e need f o r 
t r e a t m e n t . Hutcheson v. Weyerhaeuser, 288 Or 51 (1 9 7 9 ) . C l a i m a n t has t h e b u r 
den o f p r o v i n g h er c o n t e n t i o n s by a preponderance o f t h e e v i d e n c e . I d . We f i n d 
t h a t c l a i m a n t has c a r r i e d h er burden o f p r o o f . 

We adopt t h e Referee's c o n c l u s i o n t h a t c l a i m a n t s u s t a i n e d a low back i n 
j u r y f r o m h er work a c t i v i t i e s a t L i b e r t y N o rthwest's i n s u r e d i n e a r l y F e b r u a r y 
1987. I n o r d e r t o be compensable, t h e n , we must f i n d t h a t c l a i m a n t ' s i n j u r y r e 
q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y o r d e a t h . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

C l a i m a n t t e s t i f i e d t h a t she c a l l e d t h e o f f i c e o f Dr. W i l l e y , h er t r e a t i n g 
p h y s i c i a n , t h e e v e n i n g she was i n j u r e d . She was t o l d t o r e s t and t h a t t h e r e was 
no need t o make an ap p o i n t m e n t . A l t h o u g h t h e Referee a c c e p t e d c l a i m a n t ' s t e s t i 
mony on o t h e r i s s u e s , he d i d n o t accept c l a i m a n t ' s t e s t i m o n y as t o t h i s e v e n t 
because t h e c a l l was n o t e n t e r e d i n t o c l a i m a n t ' s m e d i c a l c h a r t . 

When t h e R e f e r e e makes c r e d i b i l i t y f i n d i n g s based on c l a i m a n t ' s demeanor, 
we g e n e r a l l y d e f e r t o t h o s e f i n d i n g s . However, when, as h e r e , t h e R e f e r e e ' s 
f i n d i n g i s based on a l l e g e d i n c o n s i s t e n c i e s between c l a i m a n t ' s t e s t i m o n y and t h e 
documentary r e c o r d r a t h e r t h a n t h e w i t n e s s ' demeanor, t h e R eferee has no g r e a t e r 
advantage t h a n t h e r e v i e w i n g body i n d e t e r m i n i n g c r e d i b i l i t y . I n t e r n a t i o n a l 
Paper Co. v. McElrov, 101 Or App 61 (1 9 9 0 ) ; C o a s t a l Farm Supply v. H u l t b e r g , 84 
Or App 282, 285 ( 1 9 8 7 ) . 
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C l a i m a n t ' s e x p l a n a t i o n o f her phone c o n v e r s a t i o n w i t h Dr. W i l l e y s h o r t l y 
a f t e r t h e i n j u r y i s p l a u s i b l e g i v e n t h e n a t u r e o f her i n j u r y . I n a d d i t i o n , 
c l a i m a n t ' s t e s t i m o n y i s u n r e b u t t e d . Under t h e s e c i r c u m s t a n c e s , we a c c e p t 
c l a i m a n t ' s t e s t i m o n y t h a t she r e c e i v e d m e d i c a l a d v i c e / s e r v i c e s i n F e b r u a r y 1987. 

A d d i t i o n a l l y , Dr. W i l l e y t r e a t e d c l a i m a n t i n J u l y 1988, when she e x p e r i 
enced a f l a r e - u p o f her low back c o n d i t i o n . Dr. W i l l e y t e s t i f i e d v i a d e p o s i t i o n 
t h a t t h e J u l y 1988 e p i s o d e was a r e c u r r e n c e o f c l a i m a n t ' s i n i t i a l F e b r u a r y 1987 
i n j u r y . H i s t e s t i m o n y on t h i s p o i n t i s u n r e b u t t e d . T h e r e f o r e , we f i n d t h a t 
c l a i m a n t d i d r e c e i v e m e d i c a l s e r v i c e s f o r her February 1987 i n j u r y i n b o t h 
F e b r u a r y 1987 and J u l y 1988. See F i n c h v. S t a v t o n Canning Co., 93 Or App 168 
(1988) . 

The Referee a l s o found t h a t , t o c o n s t i t u t e "compensable t e m p o r a r y d i s 
a b i l i t y , " an i n j u r e d worker must be o f f work more t h a n t h r e e days u n l e s s o f f 
work c o n t i n u o u s l y a t l e a s t 14 days o r h o s p i t a l i z e d . He c o n c l u d e d , t h e r e f o r e , 
t h a t one day o f f work i s no t s u f f i c i e n t d i s a b i l i t y t o c o n s t i t u t e a "compensable 
i n j u r y . " We know o f no such s t a t u t o r y r e q u i r e m e n t . The t h r e e - d a y w a i t i n g 
p e r i o d upon wh i c h t h e Referee r e l i e d o n l y a p p l i e s t o e n t i t l e m e n t t o d i s a b i l i t y 
b e n e f i t s . See ORS 656.210(3). 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t i n j u r e d her low back a t work when 
she l i f t e d a t u b o f c i r c u i t boards. She n o t i f i e d her s u p e r v i s o r o f her i n j u r y 
and d i d n o t work t h e n e x t day. As a r e s u l t o f c l a i m a n t ' s i n j u r y and p a i n , her 
s u p e r v i s o r t e m p o r a r i l y m o d i f i e d her j o b so t h a t she d i d n o t have t o do any l i f t 
i n g . A f t e r c l a i m a n t resumed l i f t i n g t u b s , she s u s t a i n e d o c c a s i o n a l f l a r e - u p s o f 
her low back p a i n d u r i n g which she r e q u i r e d a s s i s t a n c e i n l i f t i n g t h e t u b s . 
A c c o r d i n g l y , we f u r t h e r f i n d t h a t c l a i m a n t ' s low back i n j u r y was d i s a b l i n g . 

I n sum, c l a i m a n t ' s low back i n j u r y b o t h r e q u i r e d m e d i c a l s e r v i c e s and r e 
s u l t e d i n d i s a b i l i t y . Consequently, her i n j u r y i s compensable. 

C a r p a l Tunnel Syndrome 

T i m e l i n e s s o f F i l i n g 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t t i m e l y 
f i l e d h e r c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome w i t h L i b e r t y N o r t h w e s t ' s 
i n s u r e d . 

C o m p e n s a b i l i t y o f C a r p a l Tunnel Syndrome 

When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y are b o t h a t i s s u e , as h e r e , t h e 
t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . R u n f t v. SAIF, 303 Or 493, 498-99 ( 1 9 8 7 ) ; 
E l i z a b e t h Coomer, 41 Van N a t t a 2300, 2302 (1 9 8 9 ) . The R eferee f o u n d t h a t 
c l a i m a n t has compensable b i l a t e r a l c a r p a l t u n n e l syndrome [CTS] and t h a t her 
work a c t i v i t y was t h e major c o n t r i b u t i n g cause o f her c o n d i t i o n . We agree w i t h 
t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e c l a i m i s compensable; however, we base our 
d e c i s i o n on a d i f f e r e n t a n a l y s i s . 

C l a i m a n t has s a t i s f i e d her burden i f she proves t h a t her c o n d i t i o n was 
caused by work a c t i v i t i e s o r exposures g e n e r a l l y . She need n o t p r o v e t h a t her 
c o n d i t i o n was caused by a p a r t i c u l a r employment. Bracke v. Baz'ar, I n c . , 293 Or 
239, 248-49 ( 1 9 8 2 ) . 

The l e g i s l a t u r e amended t h e o c c u p a t i o n a l d i s e a s e s t a t u t e , ORS 656.802, 
e f f e c t i v e January 1, 1988. Since c l a i m a n t ' s l a s t exposure t o work a c t i v i t y t h a t 
c o u l d have a f f e c t e d her c o n d i t i o n o c c u r r e d i n June 1988, we f i n d t h a t t h i s case 
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s h o u l d be a n a l y z e d under t h e amended s t a t u t e . See Johnson v. SAIF, 78 Or App 
143, r e v den 301 Or 240 ( 1 9 8 6 ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

To be compensable under t h e amended law, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
must f a l l w i t h i n one o f t h e s u b s e c t i o n s o f former ORS 6 5 6 . 8 0 2 ( 1 ) . As c l a i m a n t ' s 
c l a i m i s f o r c o n d i t i o n s r e s u l t i n g from r e p e t i t i v e use o f t h e hands, i t must be 
assessed under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . That s t a t u t e d e f i n e s as one t y p e o f 
o c c u p a t i o n a l d i s e a s e : 

" [ a ] n y s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s a r i s 
i n g o u t o f and i n t h e course o f employment wh i c h r e 
q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l d i s 
a b i l i t y o r d e a t h . " 

The R e f e r e e fo u n d Dr. W i l l e y t o be t h e most knowledgeable about t h e r e l a 
t i o n s h i p between c l a i m a n t ' s work a c t i v i t i e s and her c a r p a l t u n n e l c o n d i t i o n . 
The R e f e r e e , t h e r e f o r e , r e l i e d on W i l l e y ' s o p i n i o n i n c o n c l u d i n g t h a t c l a i m a n t 
does have compensable b i l a t e r a l c a r p a l t u n n e l syndrome. We agree and r e l y on 
Dr. W i l l e y ' s o p i n i o n . 

Both c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. W i l l e y , and i n d e p e n d e n t e x a m i n i n g 
p h y s i c i a n , Dr. Nathan, have diagnosed CTS. However, t h e i r m e d i c a l o p i n i o n s on 
c a u s a t i o n d i f f e r g r e a t l y . Dr. W i l l e y a t t r i b u t e s c l a i m a n t ' s c o n d i t i o n t o t h e 
r e p e t i t i v e hand and arm movements r e q u i r e d i n e l e c t r o n i c assembly work, w h i l e 
Dr. Nathan o p i n e s t h a t her c o n d i t i o n i s " i d i o p a t h i c , " i . e . , due t o an unknown, 
non-work r e l a t e d cause. The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u 
s i o n s o f a t r e a t i n g p h y s i c i a n u n l e s s t h e r e are p e r s u a s i v e reasons t o do o t h e r 
w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 (1983). I n t h i s case, t h e r e a r e no 
such r e a s o n s . 

Dr. W i l l e y i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n and i s f a m i l i a r w i t h her med
i c a l h i s t o r y . He has examined c l a i m a n t on numerous o c c a s i o n s , s e n t h e r f o r 
s p e c i a l d i a g n o s t i c s t u d i e s , and c a r e f u l l y assessed b o t h her work and o f f - w o r k 
a c t i v i t i e s . He n o t e d t h a t c l a i m a n t ' s symptoms d i s a p p e a r e d when she was o f f work 
and i n c r e a s e d when she r e t u r n e d t o work. Dr. W i l l e y e x p l a i n e d t h a t c l a i m a n t ' s 
work r e q u i r e d h e r t o p e r f o r m t w i s t i n g and o t h e r r e p e t i t i v e w r i s t movements. 
Based on h i s a n a l y s i s o f b o t h her work a c t i v i t i e s and o f f - w o r k a c t i v i t i e s , he 
c o n c l u d e d t h a t c l a i m a n t ' s b i l a t e r a l CTS was caused by her work as an assembler. 
We f i n d Dr. W i l l e y ' s m e d i c a l o p i n i o n t o be b o t h w e l l - r e a s o n e d and based on com
p l e t e i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; see Hammons v. 
P e r i n i Corp., 43 Or App 299, 302 (1979). 

I n c o n t r a s t , Dr. Nathan, a hand s p e c i a l i s t , saw c l a i m a n t o n l y one t i m e 
f o r an i n d e p e n d e n t e x a m i n a t i o n . A l t h o u g h c l a i m a n t i n f o r m e d Dr. Nathan o f her 
r e p e t i t i v e work a c t i v i t i e s , h i s r e p o r t does not address t h e i m p a c t o f c l a i m a n t ' s 
work and non-work a c t i v i t i e s as t h e y would r e l a t e t o her c o n d i t i o n . Dr. Nathan 
does n o t e x p l a i n t h e b a s i s f o r h i s o p i n i o n t h a t c l a i m a n t ' s CTS i s n o t work-
r e l a t e d nor how he c o n c l u d e d t h a t her c o n d i t i o n i s " i d i o p a t h i c . " We do n o t f i n d 
Dr. Nathan's o p i n i o n on c a u s a t i o n t o be w e l l - r e a s o n e d o r based on a c o m p l e t e and 
a c c u r a t e h i s t o r y and, t h e r e f o r e , we do n o t f i n d i t t o be p e r s u a s i v e . M i l l e r v. 
G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) ; Weiland v. SAIF, s u p r a ; 
Somers, s u p r a . C onsequently, we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h e com
p e n s a b i l i t y o f her b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n . 

R e s p o n s i b i l i t y f o r C a r p a l Tunnel Syndrome 

The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y t o t h e f i r s t i n s u r e r , L i b e r t y N o r t h 
west. We r e v e r s e , and f i n d t h a t SAIF i s r e s p o n s i b l e f o r c l a i m a n t ' s c a r p a l 
t u n n e l c o n d i t i o n under t h e l a s t i n j u r i o u s exposure r u l e . 
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R e s p o n s i b i l i t y f o r o c c u p a t i o n a l d i s e a s e s i s governed by t h e " l a s t i n j u r i 
ous e x posure r u l e . " Bracke v. Baz'ar, I n c . , supra a t 246. See a l s o B o i s e 
Cascade Corp. v. S t a r b u c k , 296 Or 238, 243 ( 1 9 8 4 ) . The c a r r i e r on t h e r i s k when 
t h e c o n d i t i o n becomes d i s a b l i n g i s i n i t i a l l y r e s p o n s i b l e i f work a c t i v i t y f o r 
i t s i n s u r e d c o u l d have c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n . That c a r r i e r may 
a v o i d r e s p o n s i b i l i t y f o r t h e o c c u p a t i o n a l d i s e a s e by e s t a b l i s h i n g t h a t a p r i o r 
employment i s t h e s o l e cause o f c l a i m a n t ' s d i s a b i l i t y , o r t h a t i t was i m p o s s i b l e 
f o r employment w i t h t h e c a r r i e r on t h e r i s k when t h e c o n d i t i o n became d i s a b l i n g 
t o have caused t h e c o n d i t i o n . S t a r b u c k , supra, a t 244 n. 3; FMC Corp. v. 
L i b e r t y M u t u a l I n s . Co., 70 Or App 370, m o d i f i e d 73 Or App 223 ( 1 9 8 4 ) . 

The assignment o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s c a r p a l t u n n e l syndrome 
p r e s e n t s a complex m e d i c a l q u e s t i o n ; t h e r e f o r e , r e s o l u t i o n o f t h i s i s s u e t u r n s 
l a r g e l y on t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 
426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 
300 Or 546 ( 1 9 8 6 ) . 

C l a i m a n t worked f o r L i b e r t y Northwest's i n s u r e d as an e l e c t r o n i c s assem
b l e r f r o m October 1985 t o January 1988, p e r f o r m i n g work a c t i v i t y w h i c h r e q u i r e d 
r e p e t i t i v e w r i s t and hand movement. Claimant n o t i c e d problems w i t h her hands 
and, i n A p r i l 1987, Dr. W i l l e y diagnosed CTS o f t h e l e f t hand. L a t e r t h a t 
month, t h e d o c t o r diagnosed b i l a t e r a l CTS. N e v e r t h e l e s s , c l a i m a n t missed no 
t i m e f r o m work and a s s e r t e d no c l a i m w h i l e employed by L i b e r t y N o r t h w e s t ' s 
i n s u r e d . 

L a t e r , f r o m May t o June 1988, c l a i m a n t worked f o r SAIF's i n s u r e d assem
b l i n g c i r c u i t b o ards. A f t e r d o i n g t h i s j o b f o r o n l y a few days, c l a i m a n t had 
w r i s t , hand and thumb p a i n . Claimant ceased w o r k i n g f o r SAIF's i n s u r e d on June 
22, 1988 on t h e a d v i s e o f Dr. W i l l e y . We f i n d c l a i m a n t ' s CTS f i r s t became d i s 
a b l i n g when she l e f t work f o r SAIF's i n s u r e d i n June 1988. 

Dr. W i l l e y s t a t e d t h a t i t i s u n c l e a r whether c l a i m a n t ' s work a c t i v i t y f o r 
SAIF's i n s u r e d worsened her u n d e r l y i n g CTS. However, he n o t e d t h a t t h e c o n s t a n t 
t w i s t i n g and p u l l i n g r e q u i r e d t o assemble c i r c u i t boards f o r SAIF's i n s u r e d 
caused c l a i m a n t ' s w r i s t problems t o r e c u r . F u r t h e r , he o p i n e d t h a t c l a i m a n t ' s 
work a c t i v i t y f o r SAIF's i n s u r e d was capable o f c a u s i n g c l a i m a n t ' s CTS. For t h e 
r easons enumerated above, we g i v e g r e a t w e i g h t t o Dr. W i l l e y ' s w e l l - r e a s o n e d 
o p i n i o n . Somers, supra. A c c o r d i n g l y , we conclude t h a t work a c t i v i t y w i t h 
SAIF's i n s u r e d c o u l d have caused c l a i m a n t ' s CTS. We f u r t h e r c o n c l u d e t h a t SAIF 
has f a i l e d t o e s t a b l i s h c l a i m a n t ' s p r i o r employment w i t h L i b e r t y N o r t h w e s t ' s i n 
s u r e d was t h e s o l e cause o f c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n , and t h a t i t was 
n o t i m p o s s i b l e f o r work a c t i v i t y w i t h SAIF's i n s u r e d t o cause c l a i m a n t ' s c o n d i 
t i o n . C o n s e q u e n t l y , SAIF i s t h e r e s p o n s i b l e i n s u r e r f o r c l a i m a n t ' s compensable 
b i l a t e r a l c a r p a l t u n n e l syndrome. FMC Corp., supra. 

Reimbursement 

L i b e r t y N orthwest r e q u e s t s t h a t t h e Board o r d e r SAIF t o r e i m b u r s e i t f o r 
c l a i m c o s t s a s s o c i a t e d w i t h c l a i m a n t ' s c a r p a l t u n n e l syndrome. However, our 
j u r i s d i c t i o n i s r e s t r i c t e d t o m a t t e r s c o n c e r n i n g a c l a i m , w h i c h i s d e f i n e d as 
t h o s e m a t t e r s i n w h i c h "a worker's r i g h t t o r e c e i v e compensation, o r t h e amount 
t h e r e o f , a r e d i r e c t l y a t i s s u e . " ORS 656.704(3); ORS 6 5 6 . 7 2 6 ( 2 ) . Reimbursement 
d i s p u t e s between i n s u r e r s a r e n o t m a t t e r s c o n c e r n i n g a c l a i m . EBI Companies v. 
Kemper Group I n s . , 92 Or App 319 ( 1 9 8 8 ) ; R e y n o l d s - C r o f t , I n c . v. B i l l M o r r i s o n 
Co. , 55 Or App 487 ( 1 9 8 2 ) . Reimbursement between c a r r i e r s i s a u t h o r i z e d by 
o r d e r f r o m t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and F i n a n c e , n o t t h i s 
Board. ORS 6 5 6 . 3 0 7 ( 3 ) ; L i b e r t y Northwest I n s . Corp. v. SAIF, 99 Or App 729 
(1989) . 



K a t h r v n D. Wagner, 42 Van N a t t a 1981 (1990) 1986 

B i l a t e r a l Upper E x t r e m i t y Overuse Syndrome 

C l a i m a n t f i l e d a second o c c u p a t i o n a l d i s e a s e c l a i m w i t h SAIF's i n s u r e d 
f o r o v e r u s e syndrome o f t h e upper e x t r e m i t i e s . The Referee f o u n d t h a t "overuse 
syndrome" i s t o o vague a d i a g n o s i s f o r c l a i m a n t ' s o t h e r , n o n - c a r p a l t u n n e l s y n 
drome upper e x t r e m i t y symptoms and, t h e r e f o r e , c o n c l u d e d t h a t i t c o u l d n o t con
s t i t u t e a compensable d i s e a s e under former ORS 656.802. We d i s a g r e e . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t d e v e l o p e d d i f f e r e n t 
w r i s t / a r m symptoms a f t e r b e g i n n i n g a new, h e a v i e r j o b f o r SAIF's i n s u r e d . Dr. 
W i l l e y t e s t i f i e d t h a t t h e s e symptoms were s e p a r a t e f r o m t h e p r e v i o u s l y d i a g n o s e d 
CTS symptoms, and were caused by t h e c o n s t a n t t u r n i n g , t w i s t i n g , p u s h i n g , and 
p u l l i n g w i t h t h e hands and w r i s t s t o which c l a i m a n t was exposed w h i l e c u t t i n g 
b o l t s . He e x p l a i n e d t h a t t h e CTS s p e c i f i c a l l y i n v o l v e d t h e f l e x o r o r palmar 
s u r f a c e o f t h e hand and s w e l l i n g o f t h e median nerve a t t h e w r i s t s , w h i l e c l a i m 
a n t ' s new symptoms i n v o l v e d p a i n on t h e dorsum o r t o p o f t h e hands as w e l l as 
symptoms up t h e arms a l o n g t h e e x t e n s o r tendons. 

Dr. W i l l e y a d m i t s t h a t i t has been d i f f i c u l t t o g i v e a s p e c i f i c d i a g n o s i s 
t o t h i s s e p a r a t e o veruse syndrome. He t e s t i f i e d t h a t c l a i m a n t ' s symptoms r e p r e 
s e n t t h e dynamics o f two syndromes, c a r p a l t u n n e l syndrome and a n o n - s p e c i f i c 
o v eruse syndrome, b o t h o f w h i c h a r e a p a r t o f one e n t i t y — c l a i m a n t ' s b i l a t e r a l 
w r i s t c o n d i t i o n . Dr. Nathan diagnosed o n l y CTS o f unknown o r i g i n . He gave no 
b a s i s f o r h i s d i a g n o s i s and o p i n i o n and, t h u s , we f i n d h i s r e p o r t t o be o f 
l i t t l e v a l u e i n d e t e r m i n i n g t h e cause o f c l a i m a n t ' s o t h e r w r i s t / a r m symptoms. 

On t h e o t h e r hand, we have found Dr. W i l l e y , c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n , t o be knowledgeable about c l a i m a n t ' s m u l t i p l e symptoms and c o n d i t i o n s and, 
t h e r e f o r e , g i v e g r e a t e r w e i g h t t o h i s o p i n i o n . Weiland, s u p r a . S i m i l a r l y , we 
f i n d Dr. W i l l e y ' s o p i n i o n on t h i s i s s u e t o be w e l l - r e a s o n e d and based on com
p l e t e i n f o r m a t i o n . See Somers, supra. A c c o r d i n g l y , we d e f e r t o h i s o p i n i o n and 
f i n d t h a t c l a i m a n t does have a s e p a r a t e overuse syndrome o f t h e upper e x t r e m i 
t i e s w h i c h c o e x i s t s w i t h her c a r p a l t u n n e l syndrome. 

Moreover, Dr. W i l l e y ' s o p i n i o n e s t a b l i s h e s t h a t c l a i m a n t ' s work a c t i v i 
t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f her b i l a t e r a l upper e x t r e m i t y o veruse 
syndrome. T h e r e f o r e , c l a i m a n t has e s t a b l i s h e d a compensable c l a i m under f o r m e r 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . We r e a c h t h i s c o n c l u s i o n r e g a r d l e s s o f t h e d i a g n o s i s o f her 
n o n - c a r p a l t u n n e l syndrome w r i s t / a r m symptoms. See T r i p p v. Ridge Runner Timber 
S e r v i c e s , 89 Or App 355 ( 1 9 8 8 ) ; Karen M. P a r t r i d g e , 39 Van N a t t a 137 ( 1 9 8 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s low 
back i n j u r y c l a i m i s s e t a s i d e . The low back i n j u r y c l a i m i s remanded t o 
L i b e r t y N o r t h w e s t f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. L i b e r t y N o r t h w e s t ' s 
d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome i s r e i n s t a t e d and u p h e l d . 
The SAIF C o r p o r a t i o n ' s d e n i a l s o f c l a i m a n t ' s c a r p a l t u n n e l syndrome and o v e r u s e 
syndrome a r e s e t a s i d e and t h o s e c l a i m s a r e remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. That p o r t i o n o f t h e Referee's o r d e r w h i c h d i r e c t e d t h e 
r e s p o n s i b l e i n s u r e r t o pay t emporary d i s a b i l i t y compensation b e g i n n i n g June 22, 
1987 i s c o r r e c t e d t o r e a d June 22, 1988. The Referee's assessed a t t o r n e y f e e 
award o f $1,750 f o r p r e v a i l i n g on t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c a r p a l t u n n e l 
syndrome s h a l l be p a i d by SAIF, n o t L i b e r t y N orthwest. For s e r v i c e s a t h e a r i n g 
and on r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s low back i n j u r y , 
c l a i m a n t ' s a t t o r n e y i s awarded a $1,000 assessed f e e , p a y a b l e by L i b e r t y N o r t h 
w est. For s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s o v e r u s e syndrome, c l a i m a n t ' s a t t o r n e y i s awarded a $1,000 assessed 
f e e , p a y a b l e by SAIF. The remainder o f t h e o r d e r i s a f f i r m e d . 



September 14, 1990 C i t e as 42 Van N a t t a 1987 (1990) 1987 

I n t h e M a t t e r o f t h e Compensation o f 
DICK A. WRIGHT, Claimant 
WCB Case No. 89-01599 

ORDER ON REVIEW 
G a t t i & G a t t i , Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e N i c h o l s ' o r d e r t h a t awarded a d d i t i o n a l t e m p o r a r y d i s a b i l i t y . On r e 
v i e w , t h e i s s u e i s tem p o r a r y d i s a b i l i t y . We a f f i r m . 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " O p i n i o n and C o n c l u s i o n s " as 
w e l l as her o p i n i o n on r e c o n s i d e r a t i o n as supplemented below. 

By an O p i n i o n and Order d a t e d December 2 1 , 1988, a p r i o r r e f e r e e found 
c l a i m a n t ' s low back i n j u r y compensable as a new i n j u r y . A c c o r d i n g l y , t h e r e 
s p o n s i b l e i n s u r e r ' s d e n i a l was s e t a s i d e and t h e c l a i m remanded t o L i b e r t y 
N o r t h w e s t f o r " p r o c e s s i n g and payment o f compensation due under t h e Oregon Work
e r s ' Compensation Law." (Ex. 2 ) . I n response t o t h e p r i o r o r d e r , L i b e r t y 
N o r t h w e s t p a i d c l a i m a n t temporary d i s a b i l i t y commencing f r o m t h e d a t e Argonaut 
I n s u r a n c e had ceased making i n t e r i m compensation payments on June 15, 1988. 
L i b e r t y N o r t h w e s t d e c l i n e d t o pay temporary d i s a b i l i t y b e n e f i t s f r o m February 
19, 1988 t o June 14, 1988 because c l a i m a n t had a l r e a d y r e c e i v e d i n t e r i m compen
s a t i o n f o r t h i s same p e r i o d o f t i m e from Argonaut. L i b e r t y N o r t h w e s t argued 
t h a t t o pay f o r t h i s p e r i o d o f t i m e would r e s u l t i n a dou b l e payment t o c l a i m a n t 
i n c o n t r a v e n t i o n o f ORS 656.210. 

We do n o t agree. By an O p i n i o n and Order, d a t e d December 2 1 , 1988, 
L i b e r t y N o r t h w e s t was foun d t o be t h e r e s p o n s i b l e i n s u r e r and o r d e r e d t o accept 
t h e c l a i m and pay compensation due. Compensation due i n c l u d e d t e m p o r a r y d i s 
a b i l i t y . The t e m p o r a r y d i s a b i l i t y due and owing was fro m t h e d a t e o f m e d i c a l 
v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work on Februa r y 19, 1988 as r e p o r t e d by 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. T a y l o r . T h i s d u t y c o n t i n u e d unabated up t o 
and i n c l u d i n g t h e day o f t h e p r i o r h e a r i n g s u b j e c t t o o f f s e t f o r unemployment 
b e n e f i t s . The f a c t t h a t a n o t h e r i n s u r e r , Argonaut, p a i d i n t e r i m compensation 
payments t o c l a i m a n t from t h e d a t e o f d i s a b i l i t y up t o t h e d a t e o f i t s aggrava
t i o n d e n i a l i s i m m a t e r i a l . 

We n o t e t h a t c l a i m a n t ' s r e t e n t i o n o f t i m e l o s s b e n e f i t s f r o m b o t h i n s u r e r s 
f o r t h e same p e r i o d o f t i m e r e s u l t s i n compensation g r e a t e r t h a n t h a t a l l o w e d by 
ORS 6 5 6 . 2 1 0 ( 1 ) . As such, t h e a d d i t i o n a l t e mporary d i s a b i l i t y c o n s t i t u t e s an 
overpayment. T h i s overpayment o f temporary d i s a b i l i t y i s s u b j e c t t o an o f f s e t 
a g a i n s t any f u t u r e award o f permanent d i s a b i l i t y f rom t h i s c l a i m . Thus, L i b e r t y 
N o r t h w e s t w i l l be a l l o w e d t o r e c o v e r i t s overpayment o f t e m p o r a r y d i s a b i l i t y 
f r o m permanent d i s a b i l i t y when and i f a D e t e r m i n a t i o n Order i s s u e s . See Petshow 
v. P t l d . B o t t l i n g Co., 62 Or App 614 (19 8 3 ) ; Steven E. Pace, 38 Van N a t t a 139 
(1986 ) ; , W i l l i a m J. Snyder, 41 Van N a t t a 876 (19 8 9 ) . 

ORDER 

The Referee's o r d e r d a t e d May 15, 1989, as r e c o n s i d e r e d June 30, 1989, i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a reason
a b l e assessed f e e o f $675, payable by L i b e r t y N o r t h w e s t . 



1988 C i t e as 42 Van N a t t a 1988 (1990) September 17, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES A. BARRETT, Claimant 

WCB Case No. 89-02941 
ORDER ON REVIEW 

Jim L. Scavera, Claimant A t t o r n e y 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Gruber's o r d e r w h i c h 
d e c l i n e d t o award t e m p o r a r y d i s a b i l i t y b e n e f i t s from March 6, 1989 t h r o u g h March 
29, 1989. On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o te m p o r a r y d i s a b i l i t y b e n e f i t s . 
We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

F o l l o w i n g h i s r e l e a s e t o work on March 29, 1989, c l a i m a n t l o o k e d f o r work 
a t a t o y company, a beverage company and o t h e r l o g g i n g m i l l s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t due t o t h e l a b o r s t r i k e , c l a i m a n t had v o l u n t a r i l y 
removed h i m s e l f f r o m t h e work f o r c e and concluded t h a t he was n o t e n t i t l e d t o 
te m p o r a r y d i s a b i l i t y b e n e f i t s . We d i s a g r e e . 

Subsequent t o t h e Referee's o r d e r , t h e Supreme Co u r t s t a t e d t h a t t o r e 
c e i v e t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , a c l a i m a n t must be i n t h e work work 
f o r c e a t t h e t i m e o f h i s d i s a b i l i t y . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 
Or 254, 258 ( 1 9 8 9 ) . 

C l a i m a n t became d i s a b l e d because o f h i s compensable b i l a t e r a l w r i s t c o n d i 
t i o n on March 6, 1989, t h e d a t e he underwent l e f t c a r p a l t u n n e l r e l e a s e s u r g e r y . 
He remained t o t a l l y d i s a b l e d as a r e s u l t o f h i s compensable c o n d i t i o n u n t i l 
March 29, 1989, t h e d a t e Dr. H o l b e r t r e l e a s e d him t o r e g u l a r work. The i s s u e , 
t h e n , i s whether c l a i m a n t had v o l u n t a r i l y removed h i m s e l f f r o m t h e work f o r c e 
p r i o r t o March 6, 1989. 

The r e c o r d e s t a b l i s h e s t h a t Dr. H o l b e r t and c l a i m a n t had d i s c u s s e d a l e f t 
c a r p a l t u n n e l p r o c e d u r e as e a r l y as November 1988. The f a c t t h a t t h e s u r g e r y 
d i d n o t o c c u r u n t i l March 1989 was due t o Dr. H o l b e r t ' s s c h e d u l e as he had asked 
f o r a u t h o r i z a t i o n t o p e r f o r m t h e s u r g e r y i n mid-January 1989. F i n a l l y , t h e 
r e c o r d e s t a b l i s h e s t h a t a p p r o x i m a t e l y 2 t o 3 weeks f o l l o w i n g h i s s u r g e r y , 
c l a i m a n t began l o o k i n g f o r work a t a t o y company, a beverage company, and o t h e r 
lumber m i l l s . 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t a t t h e t i m e o f h i s d i s a b i l i t y , 
c l a i m a n t had n o t w i t h d r a w n from t h e work f o r c e . A c c o r d i n g l y , we c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o te m p o r a r y t o t a l d i s a b i l i t y f r o m March 6, 1989 t h r o u g h 
March 29, 1986. See Hal L. Fa r n w o r t h . 42 Van N a t t a 1674 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 10, 1989, i s r e v e r s e d . C l a i m a n t i s 
awarded t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s from March 6, 1989 t h r o u g h March 29, 
1989. C l a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. 



September 17, 1990 C i t e as 42 Van N a t t a 1989 (1990) 1989 

I n t h e M a t t e r o f t h e Compensation o f 
LORI S. PRATT, Claimant 
WCB Case No. 88-20302 

ORDER DENYING RECONSIDERATION 
Rasmussen & Henry, Claimant A t t o r n e y s 

Beers, e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our August 2 1 , 1990 Order on 
Review t h a t d e c l i n e d t o i n c r e a s e her scheduled permanent d i s a b i l i t y award be
cause she d i d n o t r e q u e s t such an i n c r e a s e on Board r e v i e w . The m o t i o n i s 
d e n i e d . 

C l a i m a n t ' s r e q u e s t i s , i n e f f e c t , a c r o s s - r e q u e s t f o r r e v i e w f i r s t 
f i l e d a f t e r o u r Order on Review i s s u e d . Such a r e q u e s t i s u n t i m e l y . ORS 
65 6 . 2 8 9 ( 3 ) ; see James D. Tate, 41 Van N a t t a 2247, on. r e c o n 41 Van N a t t a 2414 
(1989) . 

I n our Order on Review, we found t h a t , under t h e a p p l i c a b l e " s t a n d 
a r d s , " c l a i m a n t had 52 p e r c e n t (78 degrees) scheduled permanent p a r t i a l d i s a b i l 
i t y . However, we a f f i r m e d t h e Referee's award o f 50 p e r c e n t (75 degrees) perma
ne n t p a r t i a l d i s a b i l i t y because c l a i m a n t had not c r o s s - r e q u e s t e d r e v i e w a s k i n g 
f o r an i n c r e a s e d award o f permanent p a r t i a l d i s a b i l i t y . 

We n o t e t h a t t h e r e a r e i m p o r t a n t p o l i c y reasons f o r n o t a l l o w i n g a 
p a r t y t o f i r s t r e q u e s t an i n c r e a s e o r r e d u c t i o n i n permanent p a r t i a l d i s a b i l i t y 
a f t e r we conduct our de novo r e v i e w . I f we were t o a l l o w such a p r o c e d u r e , 
c a r r i e r s c o u l d r e a d i l y t h w a r t t h e l e g i s l a t i v e i n t e n t e x p r e s s e d i n 656.382 ( 2 ) . 
They c o u l d s i m p l y w a i t t o see i f t h e Board a r r i v e d a t a f i g u r e l o w e r t h a n p r e v i 
o u s l y awarded and, o n l y t h e n , r e q u e s t r e d u c t i o n . The c a r r i e r w o u l d t h e n never 
r i s k p a y i n g t h e a t t o r n e y f e e p r o v i d e d f o r i n 656.382(2) because, i t would o n l y 
r e q u e s t a r e d u c t i o n i n permanent p a r t i a l d i s a b i l i t y a f t e r t h e Board had d e t e r 
mined t h e e x t e n t o f d i s a b i l i t y . See Kordon v. Mercer I n d . , 308 Or 290 (19 8 9 ) . 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . We adhere t o o u r August 
2 1 , 1990 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l c o n t i n u e t o r u n fr o m t h e 
d a t e o f o u r August 2 1 , 1990 o r d e r . 

I T IS SO ORDERED. 

September 18, 1990 C i t e as 42 Van N a t t a 1989 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES C. CONAWAY, Claimant 

WCB Case No. 89-04568 
ORDER ON REVIEW 

Rex Q. Smith, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s l i p i d myopathy c o n d i t i o n t r e a t m e n t . On r e v i e w , 
t h e i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 



1990 James C. Conaway, 42 Van N a t t a 1989 (1990) 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t r e a t m e n t f o r c l a i m a n t ' s l i p i d s t o r a g e 
myopathy was r e l a t e d t o t h e compensable i n j u r y and was r e a s o n a b l e and ne c e s s a r y . 
She t h e r e f o r e s e t a s i d e t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s f o r t h e 
myopathy c o n d i t i o n . We d i s a g r e e . 

C l a i m a n t ' s t r e a t i n g d o c t o r , Dr. Sonneland, o p i n e d t h a t h i s l i p i d s t o r 
age myopathy c o n d i t i o n caused an a g g r a v a t i o n o f h i s low back p a i n . For purposes 
o f t r e a t i n g c l a i m a n t ' s m e t a b o l i c d i s o r d e r , Dr. Sonneland recommended a t r i a l o f 
c a r n i t i n e , a n o n - p r e s c r i p t i o n d i e t a r y supplement. 

ORS 656.245(1) p r o v i d e s t h a t : 

"For e v e r y compensable i n j u r y , t h e i n s u r e r o r t h e s e l f -
i n s u r e d employer s h a l l cause t o be p r o v i d e d m e d i c a l s e r 
v i c e s f o r c o n d i t i o n s r e s u l t i n g from t h e i n j u r y f o r such 
p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f t h e 
r e c o v e r y r e q u i r e s , i n c l u d i n g such m e d i c a l s e r v i c e s as may 
be r e q u i r e d a f t e r a d e t e r m i n a t i o n o f permanent d i s a b i l 
i t y . " 

However, ORS 656.245(4) f u r t h e r p r o v i d e s t h a t : 

" N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , t h e 
d i r e c t o r , by r u l e , upon t h e a d v i c e o f t h e committee c r e 
a t e d by ORS 656.794 and upon t h e a d v i c e o f t h e p r o f e s 
s i o n a l l i c e n s i n g boards o f p r a c t i t i o n e r s a f f e c t e d by t h e 
r u l e , may e x c l u d e from c o m p e n s a b i l i t y any m e d i c a l t r e a t 
ment t h e d i r e c t o r f i n d s t o be u n s c i e n t i f i c , unproven, 
outmoded o r e x p e r i m e n t a l . " 

I n t h e p r e s e n t case, t h e i n s u r e r contends t h a t c l a i m a n t ' s c a r n i t i n e 
t r e a t m e n t s a r e b a r r e d by OAR 436-10-040(7), which p r o v i d e s : 

" D i e t a r y supplements - such as m i n e r a l s and v i t a m i n s -
a r e n o t r e i m b u r s a b l e u n l e s s a s p e c i f i c compensable 
d i e t a r y d e f i c i e n c y has been c l i n i c a l l y e s t a b l i s h e d i n t h e 
i n j u r e d w o r k e r . " 

See a l s o Mary A. Thomas, 42 Van N a t t a 1538 (1990) ( V a l i d i t y o f OAR 
436-10-040(7) u p h e l d . ) 

We agree w i t h t h e i n s u r e r . A l t h o u g h t r e a t m e n t i s by d i e t a r y s u p p l e 
ment, c l a i m a n t has n o t shown t h a t t h e c a r n i t i n e t r e a t m e n t s a r e ne c e s s a r y f o r a 
s p e c i f i c compensable d i e t a r y d e f i c i e n c y . N e i t h e r does he c h a l l e n g e t h e v a l i d i t y 
o f OAR 436-10-040(7) as i t a p p l i e s t o t h i s case. We, t h e r e f o r e , c o n c l u d e t h a t 
t h e d i e t a r y supplement t r e a t m e n t s a r e n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1989 i s r e v e r s e d . The i n s u r e r ' s 
J a nuary 13, 1989 d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's $1,200 a t t o r n e y 
f e e award i s r e v e r s e d . 



September 18, 1990 C i t e as 42 Van N a t t a 1991 (1990) 1991 

I n t h e M a t t e r o f t h e Compensation o f 
DENNIS K. EASTON, Claimant 

WCB Case No. 89-01561 
ORDER ON REVIEW 

L. Thomas C l a r k , Claimant A t t o r n e y 
Bonnie V. Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee N i c h o l s ' o r d e r 
w h i c h d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . On r e v i e w t h e i s s u e i s 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Opinion and C o n c l u s i o n s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The Referee h e l d t h a t because c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n s were 
n o t worsened by t h e 1981 i n j u r y , t h e y s h o u l d n o t be c o n s i d e r e d i n d e t e r m i n i n g 
e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y . We agree. P r e e x i s t i n g c o n d i t i o n s 
a r e t a k e n i n t o c o n s i d e r a t i o n i n r a t i n g d i s a b i l i t y o n l y i f t h e p r e e x i s t i n g c o n d i 
t i o n s were d i s a b l i n g a t t h e t i m e o f t h e compensable i n j u r y . S e a r l e s v. Johnston 
Cement, 101 Or App 589 (19 9 0 ) . 

I n t h i s case, c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n s — l e f t l e g , low back 
and m e n t a l c a p a c i t y c o n d i t i o n — were n o t d i s a b l i n g a t t h e t i m e o f t h e compens
a b l e 1981 i n j u r y ; n or i s t h e r e a preponderance o f ev i d e n c e i n d i c a t i n g t h a t t h e y 
were caused o r worsened by t h e compensable i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d June 14, 1989 i s a f f i r m e d . 

September 18, 1990 C i t e as 42 Van N a t t a 1991 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL J . EDWARDS, Claimant 

WCB Case No. C0-00027 
ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
P o z z i , W i l s o n , e t a l . , C l a i m a n t A t t o r n e y s 

Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and P e r r y . 

On August 17, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' 
c l a i m d i s p o s i t i o n agreement, as supplemented by an August 13, 1990 addendum, i n 
t h e a b o v e - c a p t i o n e d m a t t e r . The addendum was fo r w a r d e d t o t h e Board on August 
15, 1990 by c l a i m a n t ' s c o u n s e l and r e c e i v e d on August 16, 1990. 

Pursuant t o t h e p a r t i e s ' agreement, i n c o n s i d e r a t i o n o f t h e payment o f 
$162,000 by EBI Companies, c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' 
compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . 



1992 . M i c h a e l J. Edwards, 42 Van N a t t a 1991 .(1990) 

The agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e 
s c r i b e d by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does 
n o t f i n d any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See 
ORS 6 5 6 . 2 3 6 ( 1 ) . A c c o r d i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n agreement i s ap
pr o v e d , hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . An a t t o r n e y f e e p a y a b l e 
t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h e agreement i s a l s o approved. 

C l a i m a n t ' s a t t o r n e y argues t h a t h i s c l i e n t ' s 30-day r i g h t t o r e q u e s t 
d i s a p p r o v a l o f t h i s agreement s h o u l d have commenced on t h e d a t e t h a t t h e agr e e 
ment was s u b m i t t e d t o t h e Board, r a t h e r t h a n t h e m a i l i n g d a t e o f t h e Board's 
w r i t t e n acknowledgement o f i t s r e c e i p t . We d i s a g r e e . 

When a c l a i m d i s p o s i t i o n agreement i s s u b m i t t e d t o us, we w i l l f i r s t 
d e t e r m i n e i f i t meets our form, n o t i c e and f i l i n g r e q u i r e m e n t s . See L o u i s R. 
ftnaya, 42 Van N a t t a 1843 (19 9 0 ) . We w i l l a l s o r e v i e w t h e agreement t o d e t e r m i n e 
i f i t s a t i s f i e s t h e p r e r e q u i s i t e s e s t a b l i s h e d by ORS 656.236 and OAR 436-60-145 
(Temp.). Anaya, supra. F i l i n g w i l l n o t be accepted, and acknowledgment w i l l 
n o t be i s s u e d , i f a c l a i m d i s p o s i t i o n agreement f a i l s t o s a t i s f y e i t h e r o ur r e 
q u i r e m e n t s o r t h e r e q u i r e m e n t s o f t h e s t a t u t e and t h e d i r e c t o r ' s r u l e . See OAR 
438- 0 9 - 0 2 0 ( 3 ) ; Anaya, supra. 

Such a p r o c e d u r e i s designed t o i n s u r e t h a t c l a i m a n t s have been f u l l y 
a p p r i s e d o f t h e i r r i g h t s under t h e w o r k e r s ' compensation law i n g e n e r a l and 
c l a i m d i s p o s i t i o n agreement r e q u i r e m e n t s i n p a r t i c u l a r . A f t e r such w r i t t e n 
a ssurances have been p r o v i d e d , t h e Board t h e n i n i t i a t e s a c t i o n s t o n o t i f y a l l 
p a r t i e s o f t h e d a t e t h a t c l a i m a n t ' s 30-day r i g h t o f r e v o c a t i o n b e g i n s and t o ad
v i s e a l l a p p r o p r i a t e forums t h a t p r o c e e d i n g s s h a l l be s t a y e d . C o n s i d e r i n g t h e 
g r a v i t y o f such measures, i t i s i m p e r a t i v e t h a t t h e s e a c t i o n s n o t be t a k e n un
l e s s t h e agreement s u b m i t t e d f o r a p p r o v a l i s i n f u l l c o m pliance w i t h s t a t u t o r y 
and a d m i n i s t r a t i v e p r e r e q u i s i t e s . 

Here, t h e p a r t i e s ' agreement e x p r e s s l y r e f e r r e d t o a n o t i c e o f r i g h t s 
t h a t had been p r o v i d e d t o c l a i m a n t . The agreement f u r t h e r s t a t e d t h a t a copy o f 
t h a t "document" was a t t a c h e d t o t h e agreement. Because no such "document" was 
a t t a c h e d , t h e p a r t i e s were r e q u e s t e d t o p r o v i d e i t . When t h e "document" f o r 
warded t o t h e Board d i d n o t comply w i t h t h e " n o t i c e " p r o v i s i o n s o f OAR 436-60-
1 4 5 ( 3 ) , t h e p a r t i e s were a g a i n asked t o s a t i s f y s t a t u t o r y and a d m i n i s t r a t i v e 
p r e r e q u i s i t e s . 

On August 16, 1990, t h e Board r e c e i v e d an "addendum" t o t h e agreement 
documenting t h e f a c t t h a t c l a i m a n t had been p r o v i d e d w i t h a n o t i c e o f r i g h t s 
w h i c h c o m p l i e d w i t h OAR 436-60-145(3). See OAR 438-09-023. The f o l l o w i n g day, 
August 17, 1990, t h e Board acknowledged t h e c l a i m d i s p o s i t i o n agreement. See 
OAR 438 - 0 9 - 0 2 0 ( 1 ) . Thus, i n accordance w i t h OAR 438-09-025(2), t h e agreement 
was deemed t o have been s u b m i t t e d as o f t h e dat e o f m a i l i n g o f t h e w r i t t e n 
acknowledgement. 

I n c o n c l u s i o n , we a r e o b l i g a t e d t o i n s u r e t h a t any agreement s u b m i t t e d 
f o r o u r a p p r o v a l i s i n s t r i c t compliance w i t h t h e s p e c i f i c s t a n d a r d s d i s c u s s e d 
above. 

I T I S SO ORDERED. 



September 18, 1990 C i t e as 42 Van N a t t a 1993 (1990) 1993 

I n t h e M a t t e r o f t h e Compensation o f 
FREDDIE L. JONES, Claimant 

WCB Case No. 89-02956 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee F o s t e r ' s o r d e r w h i c h u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a s t r e s s -
r e l a t e d m e n t a l d i s o r d e r . On r e v i e w t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t a l l e g e s t h a t he has been s u b j e c t e d t o w o r k - r e l a t e d s t r e s s r e 
s u l t i n g i n a compensable men t a l c o n d i t i o n under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . 

C l a i m a n t must prove t h a t he has a me n t a l d i s o r d e r w i t h a d i a g n o s i s 
t h a t i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; and t h a t 
t h e e v e n t s w h i c h a r e t h e source o f h i s s t r e s s e x i s t i n "a r e a l and o b j e c t i v e 
sense." Former ORS 65 6 . 8 0 2 ( 1 ) ( b ) and 65 6 . 8 0 2 ( 2 ) ( a ) & ( c ) . Moreover, he must 
p r o v e by c l e a r and c o n v i n c i n g evidence t h a t h i s c o n d i t i o n a r o s e o u t o f and i n 
t h e c o u r s e o f h i s employment. Former ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . To e s t a b l i s h t h a t h i s 
c o n d i t i o n a r o s e o u t o f and i n t h e course o f h i s employment, c l a i m a n t must prove 
by c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s work exposure was a m a t e r i a l cause o f 
h i s c o n d i t i o n . Ronald V. Dick s o n , 42 Van N a t t a 1102 ( 1 9 9 0 ) ; Deborah Anderson, 
"42 Van N a t t a 513 ( 1 9 9 0 ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) ; 
E l l e n L. C r a w f o r d , 41 Van N a t t a 1257 (1989). 

Other t h a n an ambiguous, o n e - l i n e , h a n d - w r i t t e n r e f e r e n c e i n Dr. 
Donald R. R i n e h a r t , Ph.D.'s c h a r t n o t e s , "DSM 309.24 A d j . D i s o r d e r Anxious 
Mood," c l a i m a n t p r e s e n t s no evidence t h a t he s u f f e r s f r o m a m e n t a l d i s o r d e r 
w i t h a d i a g n o s i s t h a t i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l 
community nor t h a t t h e e v e n t s which a r e t h e source o f h i s s t r e s s e x i s t i n "a 
r e a l and o b j e c t i v e sense." (See Ex. 1B-1). I m p o r t a n t l y , Dr. Tu r c o , M.D., psy
c h i a t r i s t , i n a w e l l - r e a s o n e d and t h o r o u g h r e p o r t , o p i n e s t h a t , " T h i s i s essen
t i a l l y an a d m i n i s t r a t i v e problem and not a s o - c a l l e d s t r e s s c l a i m . " (Ex. 8-3). 

F u r t h e r , assuming a g e n e r a l l y r e c o g n i z e d p s y c h o l o g i c a l d i a g n o s i s and 
some r e a l w o r k - r e l a t e d s t r e s s o r s which a r e n o t exempted f r o m c o n s i d e r a t i o n , t h e 
r e c o r d does n o t c o n s t i t u t e c l e a r and c o n v i n c i n g e v i d e n c e t h a t such s t r e s s o r s 
m a t e r i a l l y c o n t r i b u t e t o t h e c l a i m e d m e n t a l d i s o r d e r . 

We agree w i t h t h e Referee t h a t c l a i m a n t has n o t s u s t a i n e d h i s burden 
t o p r o v e t h a t he has a compensable mental c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d May 25, 1989 i s a f f i r m e d . 



1994 ; C i t e as 42 Van N a t t a 1994 (1990) September 18, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES M. KEPFORD, Claimant 

WCB Case No. 87-02846 
SECOND ORDER ON REMAND 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Acker, e t a l . , Defense Attorney's 

C l a i m a n t and t h e s e l f - i n s u r e d employer r e q u e s t r e c o n s i d e r a t i o n o f our 
August 24, 1990 Order on Remand t h a t r e i n s t a t e d a Referee's assessment o f a 
p e n a l t y and an a s s o c i a t e d a t t o r n e y f e e f o r t h e s e l f - i n s u r e d employer's u n r e a s o n 
a b l e c o n d u c t i n f a i l i n g t o t i m e l y submit a c l a i m f o r c l o s u r e . C o n t e n d i n g t h a t 
our o r d e r n e g l e c t e d t o award an em p l o y e r - p a i d a t t o r n e y f e e f o r h i s c o u n s e l ' s 
s e r v i c e s on Board r e v i e w and b e f o r e t h e Court o f Appeals, c l a i m a n t seeks r e c o n 
s i d e r a t i o n . The employer r e q u e s t s t h a t we reduce t h e 25 p e r c e n t p e n a l t y assess
ment f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g . 

We deny t h e employer's m o t i o n . However, even had we agreed w i t h t h e 
employer's c o n t e n t i o n t h a t i t bears no r e s p o n s i b i l i t y f o r a 6 month d e l a y be
tween a c l o s i n g e v a l u a t i o n r e p o r t and a r e p l y from t h e E v a l u a t i o n D i v i s i o n 
d i r e c t i n g t h e employer t o process t h e c l a i m t o c l o s u r e as an o c c u p a t i o n a l d i s 
ease, we would c o n t i n u e t o assess a 25 p e r c e n t p e n a l t y based on t h e o t h e r f o u r 
grounds o f u n r e a s o n a b l e c l a i m s p r o c e s s i n g d e s c r i b e d i n our o r d e r . 

We t u r n t o c l a i m a n t ' s r e q u e s t . The r e l e v a n t f a c t s a r e as f o l l o w s . A 
Referee awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s and assessed a 25 p e r c e n t p e n a l t y 
and a $2,000 p e n a l t y - r e l a t e d e m p l o y e r - p a i d a t t o r n e y f e e based on s e v e r a l i n 
s t a n c e s o f u n r e a s o n a b l e conduct. The employer r e q u e s t e d Board r e v i e w . We a f 
f i r m e d t h e Refer e e ' s o r d e r and awarded a $700 a t t o r n e y f e e f o r c l a i m a n t ' s suc
c e s s f u l d e f e n s e o f t h e Referee's o r d e r . C h a r l e s M. K e p f o r d , 41 Van N a t t a 573 
(1 9 8 9 ) . 

T h e r e a f t e r , t h e employer p e t i t i o n e d f o r j u d i c i a l r e v i e w . The c o u r t 
a f f i r m e d t h a t p o r t i o n o f our o r d e r t h a t awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s . 
Weyerhaeuser Company v. K e p f o r d , 100 Or App 410 (1 9 9 0 ) . However, t h e c o u r t r e 
v e r s e d t h a t p o r t i o n o f our o r d e r t h a t a f f i r m e d t h e Referee's assessment o f a . 
p e n a l t y f o r t h e employer's f a i l u r e t o pay temporary d i s a b i l i t y b e n e f i t s . I n a s 
much as t h e Re f e r e e had a l s o assessed a p e n a l t y f o r o t h e r a l l e g e d u n r e a s o n a b l e 
c o n d u c t , t h e c o u r t "remanded f o r r e c o n s i d e r a t i o n o f p e n a l t y e x c l u d i n g c o n s i d e r a 
t i o n o f employer's f a i l u r e t o pay b e n e f i t s . " Weyerhaeuser Company v. K e p f o r d , 
s u p r a , a t page 415. 

C l a i m a n t p e t i t i o n e d t h e c o u r t f o r an a t t o r n e y f e e award f o r s e r v i c e s 
r e n d e r e d i n s u c c e s s f u l l y d e f e n d i n g t h e Board's t e m p o r a r y d i s a b i l i t y award. The 
c o u r t d e n i e d t h e p e t i t i o n , c o n c l u d i n g t h a t t h e employer had been t h e p r e v a i l i n g 
p a r t y . 

On remand, we foun d t h e employer's conduct i n f a i l i n g t o t i m e l y s u b m i t 
t h e c l a i m f o r c l o s u r e t o have been unreasonable. Consequently, we r e i n s t a t e d 
t h e R e f e r e e ' s assessment o f a p e n a l t y and a $2,000 p e n a l t y - a s s o c i a t e d a t t o r n e y 
f e e . 

C l a i m a n t seeks an award o f a c a r r i e r - p a i d a t t o r n e y f e e f o r success
f u l l y d e f e n d i n g a g a i n s t : (1) t h e employer's r e q u e s t f o r Board r e v i e w o f t h e 
Refere e ' s o r d e r ; and (2) t h e employer's p e t i t i o n f o r j u d i c i a l r e v i e w o f t h e 
Board's o r d e r . C l a i m a n t r e l i e s upon ORS 656.382(2), w h i c h p r o v i d e s t h a t i f a 
r e q u e s t f o r Board r e v i e w o r appeal t o t h e c o u r t i s i n i t i a t e d by a c a r r i e r and 
t h e Board o r c o u r t f i n d s t h a t t h e compensation awarded t o a c l a i m a n t s h o u l d n o t 
be d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e . 
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Here, c l a i m a n t has p r e v i o u s l y been g r a n t e d a c a r r i e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s on Board r e v i e w i n s u c c e s s f u l l y d e f e n d i n g a g a i n s t t h e employer's 
a t t e m p t t o d i s a l l o w t h e Referee's award o f temporary d i s a b i l i t y compensation. 
C h a r l e s M. K e p f o r d , supra, a t page 578. F u r t h e r m o r e , t h a t p o r t i o n o f our p r i o r 
o r d e r , a l o n g w i t h t h e award o f temporary d i s a b i l i t y , has been a f f i r m e d by t h e 
c o u r t . Weyerhaeuser Company v. Ke p f o r d , supra, a t page 415. Cons e q u e n t l y , we 
co n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o no f u r t h e r c a r r i e r - p a i d a t t o r n e y f e e award 
f o r s e r v i c e s p r e v i o u s l y r e n d e r e d on Board r e v i e w . 

Moreover, on remand from t h e c o u r t , we r e c e i v e d s p e c i f i c i n s t r u c t i o n s , 
none o f w h i c h p e r t a i n e d t o t h e award o f a c a r r i e r - p a i d a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t e i t h e r t h e Board o r a p p e l l a t e l e v e l r e g a r d i n g 
t h e s u c c e s s f u l defense o f t h e Referee's and/or Board's t e m p o r a r y d i s a b i l i t y 
award. I n s t e a d , we were e x p r e s s l y mandated t o r e c o n s i d e r t h e assessment o f a 
" p e n a l t y e x c l u d i n g c o n s i d e r a t i o n o f employer's f a i l u r e t o pay b e n e f i t s . " I n a s 
much as o u r d i r e c t i o n s on remand d i d n o t i n c l u d e t h e award o f an a t t o r n e y f e e 
f o r t h e s u c c e s s f u l defense o f t h e temporary d i s a b i l i t y award, we a r e w i t h o u t 
a u t h o r i t y t o c o n s i d e r t h e i s s u e a t e i t h e r a p p e l l a t e l e v e l . See A q u i a r v. 
J.R. S i m p l o t Company, 94 Or App 658 (1989). 

F i n a l l y , o ur remand o r d e r made no f i n d i n g t h a t c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y compensation " s h o u l d n o t be d i s a l l o w e d o r reduce d . " See ORS 
65 6 . 3 8 2 ( 2 ) . Thus, t h e c o n d i t i o n precedent t o an a t t o r n e y f e e award p u r s u a n t t o 
t h a t s t a t u t e was n o t ren d e r e d by our o r d e r . Rather, such a f i n d i n g was most r e 
c e n t l y made by t h e C o u r t o f Appeals. T h e r e f o r e , t h e c o u r t was t h e a p p r o p r i a t e 
f o r u m t o have c o n s i d e r e d an a t t o r n e y f e e award p u r s u a n t t o ORS 656.382(2) f o r 
s e r v i c e s r e n d e r e d a t t h a t a p p e l l a t e l e v e l . Y e t, as n o t e d above, t h e c o u r t has 
p r e v i o u s l y d e n i e d c l a i m a n t ' s p e t i t i o n f o r a t t o r n e y f e e s f o r such s e r v i c e s . 

A c c o r d i n g l y , o ur August 24, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r August 24, 1990 
o r d e r , e f f e c t i v e t h i s d a t e . 

I T IS SO ORDERED. 

September 18, 1990 C i t e as 42 Van N a t t a 1995 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THEODORE E. LANCE, Claimant 

WCB Case No. 88-14723 
ORDER ON REVIEW 

B r o t h e r s , Drew, e t a l . , C l a i m a n t A t t o r n e y s 
Rankin, e t a l . , Defense A t t o r n e y s 

Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t 
g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order had 
awarded 25 p e r c e n t (80 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
c o n d i t i o n . Both SAIF and t h e employer f i l e d b r i e f s . C l a i m a n t f i l e d a m o t i o n t o 
s t r i k e t h e employer's b r i e f . On r e v i e w , t h e i s s u e s a r e : (1) t h e m o t i o n t o 
s t r i k e ; and (2) e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s 
a b i l i t y . We r e v e r s e t h e award o f permanent t o t a l d i s a b i l i t y , b u t i n c r e a s e 
c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e e x c e p t i o n o f t h e 
f i f t h p a r a g r a p h and t h e l a s t p a ragraph on page two. I n a d d i t i o n , we supplement 
w i t h t h e f o l l o w i n g . 
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A f t e r he was r e l e a s e d t o r e g u l a r work, c l a i m a n t went t o t h e W i l l a m e t t e 
V a l l e y t o work i n o r d e r t o o b t a i n more money. ( T r . 6 6 ) . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on February 4, 1988. 

I n May 1988 c l a i m a n t was examined by t h e Western M e d i c a l C o n s u l t a n t s . 

I n November 1988 Dr. Newby, neurosurgeon and c l a i m a n t ' s a t t e n d i n g p h y s i 
c i a n , assessed c l a i m a n t ' s p h y s i c a l c a p a c i t y f o r work. 

C l a i m a n t has a c o n s t a n t l i s t f o r w a r d o f 10 degrees f l e x i o n . Range o f 
m o t i o n (ROM) o f h i s t h o r a c o l u m b o s a c r a l s p i n e i s 55 degrees f l e x i o n ; 0 degrees 
e x t e n s i o n ; s i d e b e n d i n g r i g h t t o 10 degrees, l e f t t o 20 degrees; r o t a t i o n r i g h t 
t o 45 degrees, l e f t t o 45 degrees. H i p f l e x i o n i s 110 degrees on t h e r i g h t and 
120 degrees on t h e l e f t , w i t h low back p a i n . H i p e x t e n s i o n causes marked i n 
c r e a s e i n low back p a i n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t i s n o t pe r m a n e n t l y and t o t a l l y d i s a b l e d f o r m e d i c a l reasons 
a l o n e . Nor i s he p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f a c o m b i n a t i o n 
o f m e d i c a l and nonmedical f a c t o r s . Moreover, c l a i m a n t has n o t e s t a b l i s h e d t h a t 
he i s w i l l i n g t o work and has made re a s o n a b l e e f f o r t s t o f i n d work. Such work 
s e a r c h e f f o r t s w o u l d n o t be f u t i l e . 

As a r e s u l t o f h i s compensable low back i n j u r y , c l a i m a n t has s u s t a i n e d a 
50 p e r c e n t l o s s o f e a r n i n g c a p a c i t y . 

CONCLUSIONS OF LAW AND OPINION 

M o t i o n t o S t r i k e 

B r i e f s were f i l e d by b o t h t h e SAIF C o r p o r a t i o n and t h e employer. 
C l a i m a n t f i l e d a m o t i o n t o s t r i k e t h e employer's b r i e f , on t h e pr e m i s e t h a t SAIF 
and t h e employer a r e t h e same p a r t y i n t h i s p r o c e e d i n g . However, i n Workers' 
Compensation p r o c e e d i n g s , t h e employer and i n s u r e r a r e s e p a r a t e p a r t i e s t o t h e 
c l a i m . ORS 656. 0 0 6 ( 1 9 ) . Both b r i e f s were t i m e l y f i l e d . C o n s e q u e n t l y , we deny 
c l a i m a n t ' s m o t i o n . 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t i s pe r m a n e n t l y and t o t a l l y d i s a b l e d 
as a r e s u l t o f h i s compensable i n j u r y . We d i s a g r e e . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t he i s 
p r e s e n t l y u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 
65 6 . 2 0 6 ( 1 ) . Permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d t h r o u g h e v i d e n c e o f 
p h y s i c a l i n c a p a c i t y , o r t h r o u g h t h e " o d d - l o t " d o c t r i n e , under w h i c h a d i s a b l e d 
p e r s o n may r e m a i n c a p a b l e o f p e r f o r m i n g work o f some k i n d , b u t s t i l l be perma
n e n t l y d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s 
w h i c h e f f e c t i v e l y f o r e c l o s e him from g a i n f u l employment. Welch v. B a n n i s t e r 
P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) . Because a p p l i c a t i o n o f an " o d d - l o t " a n a l y s i s 
presupposes some c a p a c i t y f o r employment, an i n j u r e d w orker i s s t a t u t o r i l y r e 
q u i r e d t o make r e a s o n a b l e e f f o r t s t o f i n d work, a l t h o u g h he need n o t engage i n 
j o b s e e k i n g a c t i v i t i e s t h a t , i n a l l p r a c t i c a l i t y , would be f u t i l e . 
ORS 6 5 6 . 2 0 6 ( 3 ) ; SAIF v. O r r , 101 Or App 612 ( 1 9 9 0 ) ; Welch, s u p r a , 70 Or App a t 
701. F u r t h e r m o r e , even i f s e e k i n g such work would be f u t i l e , c l a i m a n t must 
e s t a b l i s h t h a t he i s o r would be w i l l i n g t o seek r e g u l a r g a i n f u l employment. 
SAIF V. Stephen, 308 Or 41 ( 1 9 8 9 ) . 
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E x t e n t o f Impairment 

1997 

The f i r s t s t e p i n d e t e r m i n i n g whether c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d r e q u i r e s an e v a l u a t i o n o f h i s p h y s i c a l c o n d i t i o n . 

The Referee fo u n d c l a i m a n t c r e d i b l e . She r e l i e d on c l a i m a n t ' s assessment 
o f h i s own l i m i t a t i o n s and on v o c a t i o n a l c o n s u l t a n t R i denour's t e s t i m o n y t h a t 
c l a i m a n t was p e r m a n e n t l y and t o t a l l y d i s a b l e d , w h i c h was a l s o based on 
c l a i m a n t ' s assessment o f h i s own l i m i t a t i o n s . On t h e o t h e r hand, Dr. Newby, 
ne u r o s u r g e o n and c l a i m a n t ' s t r e a t i n g p h y s i c i a n , o p i n e d t h a t c l a i m a n t was p h y s i 
c a l l y c a p a b l e o f p e r f o r m i n g l i g h t - s e d e n t a r y work. The Western M e d i c a l Consul
t a n t s , i n dependent m e d i c a l examiners, concluded t h a t c l a i m a n t was p h y s i c a l l y 
c a p a b l e o f p e r f o r m i n g s e d e n t a r y work. 

A l t h o u g h t h e Referee found c l a i m a n t c r e d i b l e , we g i v e g r e a t e r w e i g h t t o 
t h e e x p e r t m e d i c a l o p i n i o n o f Dr. Newby and t h e C o n s u l t a n t s t h a n t o c l a i m a n t ' s 
l a y o p i n i o n . See W i l l i a m O. E s s e l s t r o m , 42 Van N a t t a 1036 ( 1 9 9 0 ) . S i m i l a r l y , 
we g i v e l i t t l e w e i g h t t o t h e o p i n i o n o f t h e v o c a t i o n a l c o n s u l t a n t because i t i s 
based on c l a i m a n t ' s l a y assessment o f h i s own l i m i t a t i o n s . F u r t h e r m o r e , 
c l a i m a n t d i d n o t contend a t h e a r i n g t h a t he was p e r m a n e n t l y and t o t a l l y d i s a b l e d 
on a p h y s i c a l b a s i s a l o n e . ( T r . 5 ) . 

A c c o r d i n g l y , on t h i s r e c o r d we are n o t persuaded t h a t c l a i m a n t i s perma
n e n t l y and t o t a l l y d i s a b l e d s o l e l y as a r e s u l t o f h i s p h y s i c a l c o n d i t i o n . I n 
s t e a d , we f i n d t h a t he i s a b l e t o p e r f o r m s e d e n t a r y work. C o n s e q u e n t l y , we con
c l u d e t h a t c l a i m a n t i s n o t p h y s i c a l l y i n c a p a c i t a t e d f r o m p e r f o r m i n g any work a t 
a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

Odd-Lot D o c t r i n e 

The R eferee a l s o found c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s a b l e d based on 
a c o m b i n a t i o n o f m e d i c a l and nonmedical f a c t o r s . I n a d d i t i o n , she c o n c l u d e d 
t h a t c l a i m a n t had s a t i s f i e d t h e work search r e q u i r e m e n t because he had shown 
some m o t i v a t i o n t o work by h i s u n s u c c e s s f u l a t t e m p t s a t w o r k i n g as a s e c u r i t y 
g u a r d , and because t h e employer d i d n o t have any a v a i l a b l e p o s i t i o n s t h a t i t 
c l a i m e d c l a i m a n t c o u l d p e r f o r m . F u r t h e r m o r e , she found t h a t any a d d i t i o n a l work 
s e a r c h w o u l d be f u t i l e , g i v e n c l a i m a n t ' s l e v e l o f i m p a i r m e n t . We d i s a g r e e w i t h 
t h e R e f e r e e ' s r u l i n g . 

A t t h e t i m e o f t h e h e a r i n g , c l a i m a n t was 53 b u t appeared o l d e r . He had 
p r e e x i s t i n g a m p u t a t i o n s o f t h r e e f i n g e r s o f h i s l e f t hand. He had a s e v e n t h 
grade e d u c a t i o n and was c e r t i f i e d as a w e l d e r . H i s p r i o r work e x p e r i e n c e i n 
c l u d e s work as a w e l d e r , a gas s t a t i o n a t t e n d a n t , a f a r m , s a w m i l l and cement 
l a b o r e r , a s e c u r i t y g u a r d , and a dishwasher. He has no t r a n s f e r a b l e s k i l l s f o r 
any s e d e n t a r y j o b o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . 

We a r e n o t persuaded t h a t a work search would be f u t i l e . As e s t a b l i s h e d 
above, t h e u n c o n t r a d i c t e d m e d i c a l o p i n i o n s e s t a b l i s h t h a t c l a i m a n t i s c a p a b l e o f 
p e r f o r m i n g s e d e n t a r y work. Furt h e r m o r e , a l t h o u g h t h e v o c a t i o n a l c o n s u l t a n t t e s 
t i f i e d t h a t c l a i m a n t was unemployable based on c l a i m a n t ' s own assessment o f h i s 
p h y s i c a l c a p a b i l i t i e s , he a l s o t e s t i f i e d t h a t t h e r e were p o s i t i o n s a v a i l a b l e i n 
c l a i m a n t ' s g e o g r a p h i c a l area t h a t were w i t h i n c l a i m a n t ' s s e d e n t a r y c a p a b i l i t i e s , 
such as t i c k e t t a k e r and o r d e r c l e r k . ( T r . 3 5 ) . As n o t e d above, t o t h e e x t e n t 
t h a t t h e v o c a t i o n a l c o u n s e l o r ' s c o n c l u s i o n i s based on c l a i m a n t ' s own assessment 
o f h i s p h y s i c a l c a p a b i l i t i e s , we do n o t f i n d h i s o p i n i o n p e r s u a s i v e . Moreover, 
when p r e s e n t e d w i t h t h e m e d i c a l assessment t h a t c l a i m a n t c o u l d p e r f o r m s e d e n t a r y 
work, and c o n s i d e r i n g c l a i m a n t ' s nonmedical f a c t o r s , t h e v o c a t i o n a l c o u n s e l o r 
d i d n o t i n d i c a t e t h a t a work search would be f u t i l e . ( T r . 17, 20, 2 1 , 3 5 ) . 
Based on t h i s r e c o r d , we conclude t h a t a work search would n o t be f u t i l e . 
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Absent a showing o f f u t i l i t y , c l a i m a n t must make some e f f o r t t o o b t a i n 
employment. We n e x t t u r n t o whether c l a i m a n t has made r e a s o n a b l e e f f o r t s t o 
f i n d work. A f t e r b e i n g r e l e a s e d t o r e g u l a r work, c l a i m a n t d e c i d e d he c o u l d n o t 
r e t u r n t o t h e d i s h w a s h i n g j o b . ( T r . 99, 125). I n s t e a d , he went t o t h e 
W i l l a m e t t e V a l l e y t o f i n d work t h a t would pay more. ( T r . 9 9 ) . A f t e r he made 
two u n s u c c e s s f u l a t t e m p t s t o work as a s e c u r i t y g u a r d , he made no f u r t h e r 
e f f o r t s t o f i n d work. F u r t h e r m o r e , c l a i m a n t d i d n o t a p p l y f o r any o t h e r p o s i 
t i o n w i t h t h e a t - i n j u r y employer, even though t h e employer had a number o f p a r t -
t i m e p o s i t i o n s w i t h i n t h e s e d e n t a r y range t h a t d i d n o t r e q u i r e o t h e r t h a n e n t r y -
l e v e l s k i l l s , such as t o w e l m o n i t o r a t t h e swimming p o o l , checker a t t h e g o l f 
shop, and t a k i n g g o l f r e s e r v a t i o n s over t h e phone. 

We acknowledge t h a t c l a i m a n t t e s t i f i e d he was w i l l i n g t o work. However, 
h i s t e s t i m o n y i s n o t p e r s u a s i v e i n l i g h t o f h i s f a i l u r e t o l o o k f o r r e g u l a r 
g a i n f u l employment. T h e r e f o r e , based on t h i s r e c o r d , we f i n d t h a t c l a i m a n t has 
n o t made r e a s o n a b l e e f f o r t s t o f i n d work. 

A c c o r d i n g l y , we f i n d c l a i m a n t has n o t met h i s burden t o e s t a b l i s h t h a t he 
i s p e r m a n e n t l y t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l and nonme d i c a l 
d i s a b i l i t i e s w h i c h have e f f e c t i v e l y f o r e c l o s e d him from g a i n f u l employment. 

Unscheduled Permanent D i s a b i l i t y 

The d i s a b i l i t y s t a n d a r d s adopted by t h e D i r e c t o r p u r s u a n t t o 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) a p p l y o n l y t o c l a i m s " c l o s e d and e v a l u a t e d by t h e E v a l u a t i o n 
S e c t i o n . . . on and a f t e r J u l y 1, 1988, where c l a i m a n t l a s t became m e d i c a l l y 
s t a t i o n a r y on and a f t e r January 1, 1988." See OAR 438-10-005. Here, c l a i m a n t 
became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988. However, h i s c l a i m was i n i 
t i a l l y c l o s e d by D e t e r m i n a t i o n Order i s s u e d March 16, 1988. A l t h o u g h t h e March 
1988 D e t e r m i n a t i o n Order was r e c o n s i d e r e d i n subsequent D e t e r m i n a t i o n O r d ers 
a f t e r J u l y 1, 1988, t h e c l a i m was n o t reopened and t h e n r e c l o s e d a f t e r t h a t 
d a t e . T h e r e f o r e , we f i n d March 16, 1988 t o be t h e d a t e o f c l o s u r e . A c c o r d 
i n g l y , we a p p l y t h e g u i d e l i n e s r a t h e r t h a n t h e s t a n d a r d s t o t h i s c l a i m . 

The c r i t e r i o n f o r r a t i n g unscheduled permanent p a r t i a l d i s a b i l i t y i s t h e 
permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . E a r n i n g 
c a p a c i t y means t h e a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e b r o a d 
f i e l d o f g e n e r a l o c c u p a t i o n s , t a k i n g i n t o c o n s i d e r a t i o n such f a c t o r s as age, 
e d u c a t i o n , t r a i n i n g , s k i l l s and work e x p e r i e n c e . Former ORS 6 5 6 . 2 1 4 ( 5 ) . The 
r u l e s f o r r a t i n g u nscheduled d i s a b i l i t y were s e t f o r t h i n f o r m e r OAR 436-65-600 
e t seq. A l t h o u g h n o t b i n d i n g on t h e Board, see H a r w e l l v. Argonaut I n s u r a n c e 
Co. , 296 Or 505, 510 ( 1 9 8 4 ) , we a p p l y t h o s e r u l e s as g u i d e l i n e s . 

C o n s i d e r i n g c l a i m a n t ' s age o f 53 and appearance o l d e r t h a n h i s s t a t e d 
age, h i s s e v e n t h grade e d u c a t i o n , h i s l a c k o f t r a n s f e r a b l e s k i l l s , h i s a d a p t 
a b i l i t y f r o m l i g h t t o s e d e n t a r y work, t h e l a b o r market, and h i s p h y s i c a l i m p a i r 
ment, we c o n c l u d e t h a t an award o f 50 p e r c e n t (160 degrees) u n s c h e d u l e d perma
nent d i s a b i l i t y a d e q u a t e l y and a p p r o p r i a t e l y compensates c l a i m a n t f o r t h e l o s s 
o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . We i n c r e a s e t h e award 
g r a n t e d by t h e D e t e r m i n a t i o n Order a c c o r d i n g l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 22, 1988 i s r e v e r s e d . I n l i e u o f t h e 
Referee's award o f permanent t o t a l d i s a b i l i t y , and i n a d d i t i o n t o t h e 25 p e r c e n t 
(80 degrees) unscheduled permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n Order, 
c l a i m a n t i s g r a n t e d an a d d i t i o n a l 25 p e r c e n t (80 degrees) unscheduled permanent 
d i s a b i l i t y , f o r a t o t a l o f 50 p e r c e n t (160 degrees) f o r h i s low back c o n d i t i o n . 
C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 25 p e r c e n t o f t h e i n c r e a s e d compensation 
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c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . The SAIF C o r p o r a t i o n i s p e r m i t t e d t o c r e d i t t h e a t t o r n e y f e e p a i d 
p u r s u a n t t o t h e Referee's award a g a i n s t t h e a t t o r n e y f e e awarded h e r e i n . 

Board Member C r i d e r , d i s s e n t i n g . 

R e f e r e e Myzak found c l a i m a n t c r e d i b l e . Her c r e d i b i l i t y d e t e r m i n a t i o n was 
e x p l i c i t l y grounded on her o p p o r t u n i t y t o observe c l a i m a n t and assess h i s 
demeanor. She n o t e d t h a t h i s manner o f t e s t i f y i n g was s t r a i g h t f o r w a r d . She 
c o n c l u d e d t h a t h i s t e s t i m o n y was t r u t h f u l . 

C l a i m a n t t e s t i f i e d t o v e r y l i m i t e d p h y s i c a l c a p a c i t i e s . Based on t h o s e 
p h y s i c a l c a p a c i t i e s and o t h e r r e l e v a n t f a c t o r s , R i c h a r d R idenour, a v o c a t i o n a l 
e x p e r t , t e s t i f i e d t h a t c l a i m a n t was unemployable. The R eferee agreed. 

The m a j o r i t y , however, r e j e c t s c l a i m a n t ' s t e s t i m o n y g i v i n g i t " l i t t l e 
w e i g h t " because c l a i m a n t ' s assessment i s i n c o n s i s t e n t w i t h t h a t o f h i s p h y s i 
c i a n . H a v i n g r e j e c t e d c l a i m a n t ' s t e s t i m o n y , t h e m a j o r i t y c o n c l u d e s t h a t 
c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

T h i s i s a t o u g h case. Dr. Newby o b v i o u s l y t h i n k s t h a t c l a i m a n t has 
g r e a t e r r e s i d u a l c a p a c i t y t h a n c l a i m a n t has i n d i c a t e d . However, i t i s p r e c i s e l y 
i n t h e s e t o u g h cases t h a t t h e Board must r e l y on i t s r e f e r e e s , f o r i t i s our 
r e f e r e e s who have t h e b e s t o p p o r t u n i t y t o assess t h e c r e d i b i l i t y o f w i t n e s s e s . 

The m a j o r i t y ' s approach i s n o t o n l y unwise; i t i s c o n t r a r y t o law. We 
a r e e n j o i n e d t o g i v e t h e demeanor c r e d i b i l i t y f i n d i n g s o f o u r r e f e r e e s g r e a t 
w e i g h t . See A n f i l o f i e f f v. SAIF, 52 Or App 127 ( 1 9 8 1 ) . T h i s p r i n c i p l e h o l d s 
t r u e n o t o n l y when t h e r e f e r e e f i n d s a w i t n e s s n o t c r e d i b l e b u t a l s o when t h e 
r e f e r e e f i n d s a w i t n e s s c r e d i b l e d e s p i t e i n c o n s i s t e n c i e s between h i s t e s t i m o n y 
and t h a t o f o t h e r s o r apparent i n c o n s i s t e n c i e s i n h i s own t e s t i m o n y . See 
Condon v. C i t y o f P o r t l a n d , 52 Or App 1043, r e v den, 291 Or 662 ( 1 9 8 1 ) . 

The m a j o r i t y a p p a r e n t l y concludes t h a t t h i s p r i n c i p l e o f d e f e r e n c e . t o 
demeanor c r e d i b i l i t y f i n d i n g s does not a p p l y i f t h e Board e x p l a i n s i t s d i s a g r e e 
ment w i t h t h e r e f e r e e by i n d i c a t i n g t h a t a p h y s i c i a n ' s s t a t e m e n t i s e n t i t l e d t o 
g r e a t e r w e i g h t . 

The m a j o r i t y ' s r e l i a n c e on W i l l i a m O. E s s e l s t r o m , 42 Van N a t t a 1036 
(1990) i s m i s p l a c e d . I n E s s e l s t r o m , a r e f e r e e found a c l a i m a n t c r e d i b l e b u t de
c l i n e d t o award d i s a b i l i t y compensation based on c l a i m a n t ' s t e s t i m o n y t h a t he 
b e l i e v e d he had s u f f e r e d a l o s s o f range o f m o t i o n and s t r e n g t h . We a l s o de
c l i n e d t o i n c r e a s e c l a i m a n t ' s award, based on our view t h a t t h e p h y s i c i a n , u t i 
l i z i n g r e c o g n i z e d measurement p r o c e d u r e s , was b e t t e r e quipped t h a n t h e worker t o 
make t h e measurements r e q u i r e d by t h e s t a n d a r d s f o r r a t i n g d i s a b i l i t y . On t h e 
o t h e r hand, i n t h i s case t h e q u e s t i o n i s n o t what im p a i r m e n t c l a i m a n t has sus
t a i n e d , b u t what he i s a b l e t o do—how much s i t t i n g , s t a n d i n g , l i f t i n g and t h e 
l i k e . M e d i c a l e x p e r t i s e does n o t p l a c e a p h y s i c i a n i n a s u p e r i o r p o s i t i o n when 
i t comes t o d e s c r i b i n g t h e e x t e n t t o which p a i n a f f e c t s a b i l i t y t o c a r r y o u t 
t h e s e d a i l y l i f e a c t i v i t i e s . T h e r e f o r e , c r e d i b l e l a y t e s t i m o n y i s e n t i t l e d t o 
e q u a l o r g r e a t e r w e i g h t t h a n a p h y s i c i a n ' s c o n c l u s o r y assessment o f p h y s i c a l 
c a p a c i t i e s on a form. 

Because t h e Referee's c r e d i b i l i t y d e t e r m i n a t i o n and her f i n d i n g as t o 
c l a i m a n t ' s p h y s i c a l c a p a c i t i e s were based on her o b s e r v a t i o n s a t h e a r i n g , her 
c r e d i b i l i t y d e t e r m i n a t i o n and her f i n d i n g s based t h e r e o n a r e e n t i t l e d t o d e f e r 
ence. T h e r e f o r e , I would a f f i r m . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. ROY, Claimant 
WCB Case No. 89-07274 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s neck and l e f t arm i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The i n s u r e r u r g e s us t o up h o l d i t s d e n i a l because t h e R e f e r e e d i d n o t f i n d 
t h a t c l a i m a n t s u f f e r e d a l e f t u l n a r nerve and b r a c h i a l p l e x u s i n j u r y , and t h o s e 
c o n d i t i o n s aire what i t d e n i e d . The i n s u r e r c i t e s W i l l i a m T. L a t t i o n , 34 Van 
N a t t a 1518 ( 1 9 8 2 ) , as a u t h o r i t y f o r t h e p r o p o s i t i o n t h a t where a c o n d i t i o n i s 
n o t f o u n d t o e x i s t , t h e d e n i a l o f t h a t c o n d i t i o n , t hough n o t r e a l l y r e l e v a n t , 
s h o u l d be u p h e l d r a t h e r t h a n s e t a s i d e . We might agree w i t h t h e i n s u r e r had t h e 
d e n i a l o f t h e s e c o n d i t i o n s been a p a r t i a l d e n i a l o f an o t h e r w i s e compensable 
c l a i m ; however, we i n t e r p r e t t h e i n s u r e r ' s d e n i a l i n t h i s case as b e i n g a d e n i a l 
o f t h e e n t i r e c l a i m . 

I n L a t t i o n t h e i n s u r e r p a r t i a l l y d e n i e d d e g e n e r a t i v e d i s c d i s e a s e t h a t d i d 
n o t e x i s t . The c l a i m a n t s t i l l had an accepted c l a i m f o r a lumbar s t r a i n . Here, 
t h e i n s u r e r d e n i e d t h e e n t i r e c l a i m as w e l l as t h e s p e c i f i c d i a g n o s e s o f u l n a r 
n e r v e and b r a c h i a l p l e x u s i n j u r i e s . The Referee fo u n d , and we agre e , t h a t t h e 
work i n j u r y m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s need f o r m e d i c a l s e r v i c e s and 
d i s a b i l i t y , w h a t e v e r t h e d i a g n o s i s o f c l a i m a n t ' s problems. I f an o n - t h e - j o b 
i n j u r y r e q u i r e s m e d i c a l s e r v i c e s , i t i s compensable, even i f t h e r e i s no 
s p e c i f i c d i a g n o s i s . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; See T r i p p v. Ridge Runner Timber 
S e r v i c e s , 89 Or App 355 ( 1 9 8 8 ) ; Karen M. P a r t r i d g e , 39 Van N a t t a 137 ( 1 9 8 7 ) . 

The i n s u r e r r e q u e s t s t h a t we d e f i n e t h e d i a g n o s i s o f t h e c o n d i t i o n i t i s 
now o r d e r e d t o accep t because t h e d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n i s p r e s e n t l y 
unknown. As n o t e d , a d i a g n o s i s o f a c o n d i t i o n i s n o t r e q u i r e d t o have a com
pe n s a b l e c l a i m under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The o n l y r e q u i r e m e n t i s m e d i c a l s e r 
v i c e s and/or d i s a b i l i t y t h a t were m a t e r i a l l y caused by t h e work i n j u r y . I n t h i s 
case, t h e i n s u r e r i s n o t b e i n g o r d e r e d t o accept a c o n d i t i o n , d i a g n o s i s o r symp
tom complex, because one i s n o t known; i t i s merely b e i n g o r d e r e d t o a c c e p t t h e 
m e d i c a l s e r v i c e s and/or d i s a b i l i t y t h a t were t h e m a t e r i a l r e s u l t o f t h e work 
i n j u r y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w i s $625 t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case, t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 7, 1989 i s a f f i r m e d . For s e r v i e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $625, t o be p a i d by 
t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
DALE K. BOLLINO, Claimant 
WCB Case No. 88-18626 

ORDER ON REVIEW 
F l a x e l , Todd, e t a l . , C l aimant A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Scavera's o r d e r 
w h i c h i n c r e a s e d h i s award o f unscheduled permanent d i s a b i l i t y f o r a back i n j u r y 
f r o m 16 p e r c e n t (51.2 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 21 p e r c e n t 
(67.2 d e g r e e s ) . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w o f t h e Ref
e r e e ' s o r d e r and seeks a decrease i n unscheduled permanent d i s a b i l i t y . On r e 
v i e w t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

On September 27, 1987, c l a i m a n t s u s t a i n e d a compensable i n j u r y o f h i s 
low back when t h e boom on h i s f r o n t - e n d l o a d e r f e l l and j a r r e d him around i n t h e 
cab. The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 25, 1988, w i t h an 
award o f 16 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t was 28 ye a r s o l d a t t h e t i m e o f t h e h e a r i n g and has a 10 t h 
g rade e d u c a t i o n . H i s p r i m a r y j o b e x p e r i e n c e i s t h a t o f f r o n t - e n d l o a d e r opera
t o r . C l a i m a n t has some s k i l l s as a welder and c a r mechanic, however, he has 
l i t t l e j o b e x p e r i e n c e i n t h e s e f i e l d s and h i s t r a i n i n g i n t h e s e areas i s n o t 
documented. 

The c r e d i b i l i t y o f c l a i m a n t ' s t e s t i m o n y a t t h e h e a r i n g , as w e l l as h i s 
c o m p l a i n t s o f p a i n and range o f mo t i o n l i m i t a t i o n s , have a l l been q u e s t i o n e d . 
(See e.g., O&O, p. 2; Exs. 6, 10, 16, 17, 22, 2 5 ) . 

Cl a i m a n t was i n i t i a l l y t r e a t e d by Drs. Hearne and S m i t h , who p r e 
s c r i b e d p a i n and a n t i - i n f l a m m a t o r y m e d i c a t i o n s , 90/90 t r a c t i o n , and p h y s i c a l 
t h e r a p y . There was no o b j e c t i v e evidence o f nerve r o o t i n v o l v e m e n t . (Exs. 6, 
7, 8, 9 ) . 

Cl a i m a n t was r e f e r r e d t o o r t h o p e d i c surgeon, Dr. Adams, i n December 
1987. Dr. Adams n o t i c e d i n c o n s i s t e n c i e s i n range o f m o t i o n t e s t i n g and s i g n i f i 
c a n t p o s i t i v e n o n o r g a n i c p h y s i c a l f i n d i n g s . (Ex. 10 - 2 ) . X-rays showed a n t e r i o r 
t r a c t i o n spur f o r m a t i o n and n a r r o w i n g o f t h e L4-5 d i s c space. C l a i m a n t was 
g i v e n a d i a g n o s i s o f i n d u s t r i a l lumbar syndrome w i t h o u t r a d i c u l a r components. 
(Ex. 1 0 - 3 ) . 

O r t h o p e d i s t , Dr. Whitney, r e p o r t e d a d i s c p r o t r u s i o n a t L3-4 and a 
p o s t e r i o r - d i s c b u l g e a t L4-5. (Exs. 14, 1 5 ) . These derangements cause c l a i m a n t 
m e c h a n i c a l p a i n w i t h o n l y o c c a s i o n a l r a d i c u l a r - t y p e p a i n . C l a i m a n t i s perma
n e n t l y r e s t r i c t e d from d r i v i n g a f r o n t - e n d l o a d e r and work i n t h e medium c a t e 
g o r y i s suggested w i t h r e s t r i c t i o n s on bending and d i s t a n c e d r i v i n g . C l a i m a n t 
a l s o has a v e r y m i l d p o s t e r i o r d i s c p r o t r u s i o n a t L5-S1 w i t h o u t s i g n i f i c a n t 
impingement on t h e d u r a l sac. S i m i l a r l y , t h e r e a r e no c l i n i c a l l y - r e l a t e d r e s i d 
u a l symptoms a t t r i b u t e d t o t h i s derangement. 

I n May 1988 independent m e d i c a l examiners, (IME) Dr. Englander 
( n e u r o l o g i s t ) , and Dr. C o l e t t i ( o r t h o p e d i s t ) , n o t e d s i g n i f i c a n t r e f u s a l s and 
i n c o n s i s t e n c i e s on e x a m i n a t i o n . They diagnosed p r e e x i s t i n g lumbar d e g e n e r a t i v e 
d i s c d i s e a s e , and l u m b a r / t h o r a c i c s t r a i n w i t h no o b j e c t i v e r e s i d u a l s . C l a i m a n t 



Dale K. B o i l i n g , 42 Van N a t t a 2001 (1990) 2002 

was p l a c e d under no r e s t r i c t i o n s r e l a t i v e t o h i s employment. (Ex. 1 6 ) . 
Dr. Whitney c o n c u r r e d w i t h t h e IME f i n d i n g s . (Ex. 1 7 ) . 

I n September 1988 Dr. Whitney r e p o r t e d t h a t c l a i m a n t s u f f e r s no s i g 
n i f i c a n t m e c h a n i c a l p a i n and o n l y on r a r e o c c a s i o n s does he have e v i d e n c e o f 
r a d i c u l a r d i s c o m f o r t . A r a d i c u l a r component i s u n l i k e l y . (Ex. 2 2 ) . I f 
c l a i m a n t r e t u r n s t o h i s f o r m e r j o b , he runs t h e r i s k o f r e p e a t e d i n j u r y . 
C l a i m a n t i s r e s t r i c t e d t o medium l e v e l work, l i f t i n g under 50 pounds, no l i f t i n g 
f r o m t h e f l o o r o r t w i s t i n g , no p r o l o n g e d d r i v i n g , o r d r i v i n g i n b o u n c i n g t y p e 
equipment. (Ex. 2 4 ) . 

Dr. Serbu p e r f o r m e d a n e u r o s u r g i c a l c o n s u l t i n December 1988. D u r i n g 
t h e p h y s i c a l e x a m i n a t i o n , c l a i m a n t went t h r o u g h p e c u l i a r g y r a t i o n s t h a t were 
p u r e l y f u n c t i o n a l . There were no p o s i t i v e n e u r o l o g i c a l f i n d i n g s and c l a i m a n t 
was d i a g n o s e d w i t h m i l d d e g e n e r a t i v e d i s c d i s e a s e . No r e s t r i c t i o n s were p l a c e d 
on t h e t y p e o f work c l a i m a n t c o u l d do. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and 
h i s o r h e r c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n 
by a r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be 
made p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 
and M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 (1988). 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s 
a b i l i t y , ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s 
f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a 
t i o n Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f 
permanent p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

The h e a r i n g and Board r e v i e w o f t h e i s s u e o f permanent p a r t i a l d i s 
a b i l i t y c o n t i n u e s t o be de novo on t h e h e a r i n g r e c o r d . The u n d e r l y i n g f a c t s 
t o w h i c h t h e " s t a n d a r d s " a r e a p p l i e d need o n l y be e s t a b l i s h e d by a pr e p o n 
derance o f t h e e v i d e n c e . However, e i t h e r p a r t y may e s t a b l i s h t h a t t h e 
r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e de
gre e o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r 
l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " ORS 656.283(7) and 
656.295(5) . 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, f o r 
mer OAR 436-35-001 e t seg, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r 
t i a l d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e 
r a t i n g o f uns c h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-
2 7 0 ( 1 ) . 

T r a i n i n g 

I n t h e employer's c r o s s - r e q u e s t f o r r e v i e w i t contends t h a t t h e 
" s t a n d a r d s " do n o t r e q u i r e documented t r a i n i n g t o o b t a i n a "0" f a c t o r f o r 
t r a i n i n g . We do n o t agree w i t h t h i s i n t e r p r e t a t i o n o f fo r m e r OAR 436-35-
3 0 0 ( 5 ) . I n Jack E. Emerald, 42 Van N a t t a 1161 ( 1 9 9 0 ) , we h e l d t h a t "docu
m e n t a t i o n " means a c e r t i f i c a t e , d i p l o m a , degree, e t c . I f no such docu
m e n t a t i o n i s i n t h e r e c o r d and none i s o f f e r e d o r p r o v i d e d p u r s u a n t t o t h e 
r u l e , c l a i m a n t ' s t r a i n i n g v a l u e i s +1. Emerald supra a t 1163. Here, 
c l a i m a n t ' s p u r p o r t e d " t r a i n i n g " i n w e l d i n g , a u t o mechanics, and c a r p e n t r y 
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were n o t "documented" w i t h i n t h e meaning o f t h e r u l e and t h e r e f o r e t h e 
R e f e r e e ' s v a l u e o f +1 was c o r r e c t . 

2003 

A d a p t a b i l i t y 

N ext, t h e employer contends t h a t t h e Referee s h o u l d n o t have a v e r 
aged l i g h t and medium work a d a p t a b i l i t y f a c t o r s . The employer m i s r e a d s t h e 
r u l e . We concur w i t h t h e Referee's a p p l i c a t i o n o f f o r m e r OAR 436-35-310(4) 
w h i c h c l e a r l y s t a t e s : "For t h o s e workers w i t h p h y s i c a l c a p a c i t y t o do more 
t h a n t h e r e q u i r e m e n t s o f one c a t e g o r y , b u t n o t t h e f u l l range o f r e q u i r e 
ments f o r t h e n e x t h i g h e r c a t e g o r y , t h e v a l u e s h a l l be t h e average o f t h e 
v a l u e s f o r t h e two c a t e g o r i e s . " Here, c l a i m a n t has t h e r e s i d u a l f u n c t i o n a l 
c a p a c i t y t o do a f u l l range o f l i g h t work and work i n t h e medium c a t e g o r y 
w i t h r e s t r i c t i o n s i n t h e amount o f l i f t i n g . Because c l a i m a n t cannot p e r f o r m 
a f u l l range o f medium work a c t i v i t i e s , i t was a p p r o p r i a t e t o average t h e 
a d a p t a b i l i t y v a l u e s f o r l i g h t and medium work. 

I m p a i r m e n t R a t i n g 

C l a i m a n t i n i t i a l l y a s s e r t s t h a t h i s award s h o u l d be h i g h e r because 
t h e R e f e r e e d i d n o t c o n s i d e r c h r o n i c r e s t r i c t i o n s on r e p e t i t i v e use due t o 
d i s a b l i n g p a i n . We f i n d c l a i m a n t ' s t e s t i m o n y and a l l e g a t i o n s o f p a i n unper-
s u a s i v e g i v e n t h e c r e d i b i l i t y f i n d i n g s . I n a d d i t i o n , t h e amended r u l e s , 
w h i c h a l l o w a s e p a r a t e v a l u e f o r l i m i t a t i o n s on r e p e t i t i v e use, were n o t i n 
e f f e c t when t h e c l a i m c l o s e d on J u l y 25, 1988. A c c o r d i n g l y , t h e amended 
r u l e s a r e n o t a p p l i c a b l e . Joseph Anger, 41 Van N a t t a 827 ( 1 9 8 9 ) . 

C l a i m a n t a l s o argues t h a t h i s award s h o u l d be i n c r e a s e d by 4 p e r 
c e n t because t h e r e i s an i n o p e r a t i v e d i s c derangement a t t h r e e l e v e l s , n o t 
j u s t two. We n o t e t h a t f o r m e r OAR 436-35-350(2) a l l o w s a r a t i n g o f 4 p e r 
c e n t f o r an u n o p e r a t e d i n t e r v e r t e b r a l d i s c , i f t h e r e a r e c l i n i c a l l y - r e l a t e d 
r e s i d u a l s . Here, t h e d i s c p r o t r u s i o n a t L5-S1 i s r e p o r t e d t o be v e r y m i l d 
w i t h no a t t r i b u t a b l e r e s i d u a l s . Because t h e r e were no symptoms a s s o c i a t e d 
w i t h t h i s t h i r d d i s c , an award i s n o t j u s t i f i e d . D a n i e l M. A l i r e , 41 Van 
N a t t a 752, 756 ( 1 9 8 9 ) . 

Based upon t h e A p r i l 11, 1989 r e p o r t o f Dr. Whitney, t h e R eferee 
f o u n d u n o p e r a t e d d i s c derangements w i t h c l i n i c a l l y - r e l a t e d r e s i d u a l s a t L3-4 
and a t L4-5. We d i s a g r e e . 

We a r e n o t persuaded t h a t t h e preponderance o f t h e m e d i c a l e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t ' s unoperated d i s c s have c l i n i c a l l y - r e l a t e d r e s i d 
u a l symptoms. Dr. Whitney's A p r i l 1989 r e p o r t i s t h e o n l y r e c o r d t h a t 
a r g u a b l y s u p p o r t s a f i n d i n g o f r e s i d u a l s and i t o n l y says c l a i m a n t has 
" s i g n i f i c a n t m e c h a n i c a l p a i n w i t h o c c a s i o n a l r a d i c u l a r t y p e p a i n . " 
(Ex. 1 5 ) . However, Dr. Whitney a l s o s t a t e s on a n o t h e r o c c a s i o n t h a t he 
" d o u b t [ s ] t h e r e i s a r a d i c u l a r component." (Ex. 2 2 ) . I n f a c t , i n September 
1988, Dr. Whitney r e l e a s e d c l a i m a n t t o h i s r e g u l a r work. (Ex. 22A). We a r e 
l e s s persuaded by Dr. Whitney's o p i n i o n i n t h a t he reaches i n c o n s i s t e n t r e 
s u l t s w i t h o u t t h o r o u g h e x p l a n a t i o n . See M a r s h a l l v. Boise Cascade, 82 Or 
App 130 ( 1 9 8 6 ) ; Melody M;. Schneider, 40 Van N a t t a 1297 ( 1 9 8 8 ) . We g i v e 
g r e a t e r w e i g h t t o t h e t h e m e d i c a l o p i n i o n s w h i c h a r e b o t h w e l l - r e a s o n e d and 
based on complete i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 
A c c o r d i n g l y , we h o l d t h a t t h e c o m b i n a t i o n o f c l a i m a n t ' s d o u b t f u l t e s t i m o n y 
and a c c o u n t s o f p a i n and p h y s i c a l r e s t r i c t i o n s , w h i c h i s s u p p o r t e d by o n l y 
one i s o l a t e d m e d i c a l f i n d i n g , i s i n s u f f i c i e n t t o s u s t a i n an i m p a i r m e n t 
r a t i n g o f 8 p e r c e n t under former 436-35-350(2). A l i r e , s u p r a . 
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We obs e r v e t h a t t h e e l i m i n a t i o n o f a r a t i n g f o r u n o p e r a t e d d i s c s a t 
L3-4 and L4-5 r e s u l t s i n c l a i m a n t r e c e i v i n g no impairment r a t i n g under t h e 
" s t a n d a r d s . " P u r s u a n t t o former OAR 436-35-280(1), t h e r e can be no unsched
u l e d d i s a b i l i t y i f t h e i n j u r y d i d n o t r e s u l t i n im p a i r m e n t . However, t h e 
employer asks f o r a r e d u c t i o n i n t h e Referee's i n c r e a s e d award and does n o t 
c h a l l e n g e t h e D e t e r m i n a t i o n Order's award o f 16 p e r c e n t unscheduled perma
nent d i s a b i l i t y . T h e r e f o r e , we r e v e r s e t h e Referee's award and a f f i r m t h e 
D e t e r m i n a t i o n Order. 

ORDER 

The Referee's o r d e r d a t e d March 7, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The Referee's i n c r e a s e d award o f permanent d i s a b i l i t y and 
approved a t t o r n e y f e e i s r e v e r s e d . The D e t e r m i n a t i o n Order d a t e d J u l y 25, 
1988 i s r e i n s t a t e d and u p h e l d . The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . 

September 19, 1990 C i t e as 42 Van N a t t a 2004 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JANET V. DOLLENS, Claimant 

WCB Case No. 89-02337 
ORDER ON REVIEW 

Robert E. Nelson, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a f o o d s e r v i c e c a s h i e r / d i s h w a s h e r f o r t h e s e l f - i n s u r e d em
p l o y e r . The employer has a f o o d s e r v i c e c o n t r a c t w i t h Boeing Company. T h i s 
c o n t r a c t a l l o w s t h e employer t o use such p o r t i o n s o f t h e Boeing complex as a r e 
nece s s a r y t o p e r f o r m t h e c o n t r a c t . The c o n t r a c t a l s o r e q u i r e s t h a t a l l employ
ees o f t h e employer a b i d e by Boeing's r u l e s . The e n t i r e complex i s owned and 
m a i n t a i n e d by Boeing. 

C l a i m a n t commutes t o work w i t h her husband who works a t t h e same complex 
as an employee o f Boeing. They p a r k i n a Boeing p a r k i n g l o t on t h e s o u t h e a s t 
s i d e o f t h e complex. On November 1, 1988, on her way fro m t h i s p a r k i n g l o t t o 
t h e t i m e c l o c k , c l a i m a n t f e l l and s u f f e r e d an i n j u r y . C l a i m a n t had n o t 
y e t r e p o r t e d t o work a t t h e t i m e o f t h e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d c l a i m a n t ' s back i n j u r y compensable. He reasoned t h a t 
t h e employer's c o n t r a c t w i t h Boeing r e s u l t e d i n t h e employer h a v i n g " a t l e a s t 
c o n s t r u c t i v e c o n t r o l o v e r t h e areas c l a i m a n t was n o t p r e c l u d e d f r o m u s i n g . " We 
d i s a g r e e t h a t " c o n s t r u c t i v e c o n t r o l " i s s u f f i c i e n t employer c o n t r o l t o f i n d t h e 
i n j u r y work r e l a t e d . 

C l a i m a n t has t h e burden t o prove t h a t her i n j u r y arose o u t o f and i n t h e 
scope o f h e r employment. ORS 656.005 (7) ( a ) . I f t h e i n j u r y has a s u f f i c i e n t r e 
l a t i o n s h i p t o work, i t i s compensable. Rogers v. SAIF. 289 Or 633 ( 1 9 8 0 ) . I n 
j u r i e s o c c u r r i n g w h i l e coming t o and g o i n g from work a r e o r d i n a r i l y n o t work r e 
l a t e d , and hence, n o t compensable, u n l e s s t h e employer e x e r c i s e s some c o n t r o l 
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o v e r t h e p l a c e where t h e i n j u r y i s s u s t a i n e d . Cope v. West American I n s . Co., 
309 Or 232, 239 ( 1 9 9 0 ) , S h e r i V̂ . H i l t n e r , 42 Van N a t t a 1039 ( 1 9 9 0 ) . C o n t r o l i s 
m a n i f e s t e d by employer ownership o r maintenance; see Montgomery Ward v. C u t t e r , 
64 Or App 759 ( 1 9 8 3 ) , Kowcun v. Bvbee, 182 Or 271 ( 1 9 4 7 ) ; employer a c t i o n s ; see 
Montgomery v. SIAC, 224 Or 380 ( 1 9 6 0 ) ; o r t h e presence o f employer c r e a t e d spe
c i a l h a z a r d s . See Nelson v. Douglas F i r Plywood Co., 260 Or 53 ( 1 9 7 1 ) . 

Here, c l a i m a n t f e l l and i n j u r e d h e r s e l f on t h e way f r o m a Boeing p a r k i n g 
l o t t o c l o c k i n a t her p l a c e o f employment which i s l o c a t e d w i t h i n p r o p e r t y 
owned by Boeing. Since c l a i m a n t had n o t y e t r e p o r t e d t o work a t t h e t i m e o f her 
i n j u r y , c o m p e n s a b i l i t y w i l l be d e t e r m i n e d by whether t h e employer had c o n t r o l 
o v e r t h e p l a c e where t h e i n j u r y o c c u r r e d . Cope, su p r a , 309 Or a t 239. 

The R eferee d i d n o t address t h e i s s u e o f c o n t r o l o v e r t h e p l a c e o f i n j u r y . 
He s t a t e d t h a t t h e c o n t r a c t r e l a t i o n s h i p between t h e employer and Boeing r e 
s u l t e d " i n a t l e a s t c o n s t r u c t i v e c o n t r o l over t h e areas c l a i m a n t was n o t p r e 
c l u d e d f r o m u s i n g . " 

However, more t h a n " c o n s t r u c t i v e c o n t r o l " i s r e q u i r e d . I n H i l t n e r , supra, 
t h e Board r e v e r s e d a r e f e r e e ' s f i n d i n g t h a t t h e i n s u r e d e x e r c i s e d c o n t r o l over 
t h e l o b b y a r e a o f a m u l t i s t o r y , m u l t i p u r p o s e commercial o f f i c e b u i l d i n g i n which 
i t l e a s e d space because t h e i n s u r e d p a i d r e n t . I n Cope, t h e C o u r t s t a t e d t h a t 
" [ w ] h e t h e r t h e r e q u i s i t e c o n t r o l i s e v i n c e d by i n c r e a s e d , e m p l o y e r - c r e a t e d 
h azards . . . o r by t h e employer's p r o p e r t y r i g h t s t o t h e a r e a where t h e i n j u r y 
i s s u s t a i n e d . . . i s i m m a t e r i a l . Some form o f employer c o n t r o l o f t h e area 
d e m o n s t r a t e s t h e w o r k - c o n n e c t i o n necessary t o make t h e i n j u r y compensable." 
Cope, s u p r a , 309 Or a t 239. Thus, a c t u a l c o n t r o l o f t h e a rea o f i n j u r y i s 
n e c e s s a r y . 

C l a i m a n t has n o t shown t h a t t h e employer had t h e r e q u i s i t e c o n t r o l over 
t h e a r e a o f i n j u r y . C l a i m a n t argues t h a t her employer c o n t r o l l e d t h e a c t i o n s o f 
i t s employees w h i l e t h e y were on Boeing p r o p e r t y . By c o n t r a c t w i t h Boeing, t h e 
e m p l oyer's employees were r e q u i r e d t o f o l l o w Boeing's r u l e s and r e g u l a t i o n s . 
(Ex. 1 8 - 1 5 ) . Thus, c l a i m a n t was r e q u i r e d t o wear a badge and s a f e t y g l a s s e s on 
h e r way t o c l o c k i n . However, as t h e above q u o t a t i o n f r o m Cope d e m o n s t r a t e s , 
t h e r e q u i s i t e employer c o n t r o l i s c o n t r o l o f t h e area o f i n j u r y . 

The employer does n o t own any o f t h e p r o p e r t y w i t h i n t h e Boeing complex. 
( T r . 4 0 ) . F u r t h e r m o r e , t h e c o n t r a c t w i t h Boeing s t a t e d t h a t t h e employer was 
n o t r e s p o n s i b l e f o r t h e maintenance o f Boeing's r e a l and p e r s o n a l p r o p e r t y . 
(Ex. 1 8 - 5 ) . The o n l y c o n t r a c t u a l t e r m r e l a t i n g t o maintenance d e a l s w i t h s a n i 
t a t i o n i n t h e s e r v i n g and f o o d s t o r a g e areas. Moreover, c l a i m a n t s t i p u l a t e d 
t h a t Boeing was i n charge o f t h e maintenance t o a l l o f t h e f a c i l i t i e s . 

I n Adamson v. The D a l l e s Cherry Growers, I n c . , 54 Or App 52 ( 1 9 8 1 ) , t h e 
e m p l oyer's f a c i l i t i e s were on b o t h s i d e s o f a p u b l i c s t r e e t and t h e p u b l i c 
s t r e e t was t h e o n l y way t h a t c l a i m a n t c o u l d g e t t o work. S t i l l , t h e c o u r t found 
noncompensable an i n j u r y t h a t o c c u r r e d on t h e s t r e e t as c l a i m a n t w a l k e d f r o m her 
p a r k e d c a r t o r e p o r t t o work. I d . The c o u r t based i t s d e c i s i o n on t h e f a c t 
t h a t t h e employer had no c o n t r o l over s t r e e t t r a f f i c , use o f t h e s t r e e t o r i t s 
m a i n tenance. I d . a t 59. A l t h o u g h t h e area o f i n j u r y i n t h e p r e s e n t case i s 
p r i v a t e p r o p e r t y , i t i s n o t owned by t h e employer. T h e r e f o r e , Adamson i s a n a l o 
gous i n t h a t t h e employer here had no c o n t r o l o v e r t h e walkway where t h e i n j u r y 
o c c u r r e d , i t s use, o r i t s maintenance. 

The o t h e r p o s s i b l e m a n i f e s t a t i o n s o f c o n t r o l , employer a c t i o n s and 
e m p l o y e r - c r e a t e d s p e c i a l hazards, a l s o do n o t a p p l y t o t h i s case. I n Montgomery 
v. SIAC, s u p r a , t h e C o u r t found compensable an i n j u r y t h a t o c c u r r e d on a p u b l i c 
s t r e e t because t h e employer had c o n t r o l over t h e t r a f f i c s i g n a l on t h e s t r e e t . 
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No such employer a c t i o n i s i n v o l v e d i n t h e p r e s e n t case. The employer's r e 
q u i r e m e n t t h a t employees f o l l o w Boeing r u l e s w h i l e on Boeing p r o p e r t y does n o t 
amount t o t h e magnitude o f c o n t r o l demonstrated i n Montgomery. A l s o , c l a i m a n t 
d i d n o t c l a i m t h a t t h e r e were any e m p l o y e r - c r e a t e d hazards. 

I n c o n c l u s i o n , c l a i m a n t has shown none o f t h e m a n i f e s t a t i o n s o f employer 
c o n t r o l t h a t w o u l d a l l o w her t o a v o i d t h e g e n e r a l r u l e t h a t an i n j u r y i n c u r r e d 
coming t o and g o i n g f r o m work i s n o t work r e l a t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1989, as r e p u b l i s h e d on June 29, 1989, 
i s r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l i s r e i n s t a t e d and u p h e l d . That 
p o r t i o n w h i c h awarded c l a i m a n t a $1,000 assessed a t t o r n e y f e e i s r e v e r s e d . 

September 19, 1990 C i t e as 42 Van N a t t a 2006 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES F. DRAKE, Claimant 
WCB Case No. 88-19054 

ORDER ON RECONSIDERATION 
Rankin, e t a l . , Defense A t t o r n e y s 

On August 2, 1990, we i s s u e d an Order o f Abatement i n t h i s m a t t e r s t a t i n g 
t h a t we had d e c i d e d t o r e c o n s i d e r our Order on Review o f J u l y 25, 1990. I n o u r 
i n i t i a l o r d e r , we a f f i r m e d and adopted Referee Shebley's o r d e r s e t t i n g a s i d e t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a low back c o n d i 
t i o n . On r e c o n s i d e r a t i o n , t h e employer contends t h e c o n d i t i o n i s n o t compens
a b l e because t h e r e c o r d does n o t e s t a b l i s h m e d i c a l c a u s a t i o n . Upon f u r t h e r r e 
f l e c t i o n , we c o n c l u d e our d e c i s i o n was i n c o r r e c t , b u t do so f o r d i f f e r e n t r e a 
sons. A c c o r d i n g l y , we disavow our p r i o r p o s i t i o n , and r e v e r s e t h e Re f e r e e ' s 
o r d e r . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

ULTIMATE FINDINGS OF FACT 

We r e j e c t t h e Referee's " U l t i m a t e F i n d i n g s o f F a c t , " and make o u r own. 

The m e d i c a l c a u s a t i o n o f c l a i m a n t ' s low back c o n d i t i o n can n o t be d e t e r 
mined. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t 
h i s i n j u r y a r o s e o u t o f and i n t h e course o f h i s employment. Former ORS 
656 . 0 0 5 ( 8 ) . The Supreme Co u r t has adopted a u n i t a r y w o r k - c o n n e c t i o n approach: 
" I f t h e i n j u r y has s u f f i c i e n t work r e l a t i o n s h i p , t h e n i t a r i s e o u t o f and i n t h e 
cou r s e o f employment and t h e s t a t u t e i s s a t i s f i e d . " Rogers v. SAIF, 289 Or 633, 
643 ( 1 9 8 0 ) . 

We pr o c e e d t o c o n s i d e r c l a i m a n t ' s c l a i m under t h e u n i t a r y w o r k - c o n n e c t i o n 
a n a l y s i s as e x p l a i n e d i n P h i l A. L i v e s l e v Co. v Russ, 296 Or 25 ( 1 9 8 3 ) . I n 
P h i l A. L i v e s l e v t h e Cou r t adopted t h e "quantum" approach i n r e g a r d t o " a r i s i n g 
o u t o f " and " i n t h e c o u r s e . " P h i l A. L i v e s l e v Co., supra, 296 Or a t 28, c i t i n g 
1A L a r s o n , Workmens' Compensation Law 29.10 a t 5-355. 
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The "course o f employment" prong o f t h e w o r k - c o n n e c t i o n a n a l y s i s g e n e r a l l y 
r e f e r s t o whether t h e i n j u r y o c c u r r e d w h i l e c l a i m a n t was a t work o r engaged i n a 
w o r k - r e l a t e d a c t i v i t y . Thus, t h e t i m e , p l a c e and c i r c u m s t a n c e s under w h i c h t h e 
a c c i d e n t t a k e s p l a c e must be c o n s i d e r e d . P h i l A. L i v e s l e y Co., s u p r a , 296 Or a t 
29 ( 1 9 8 3 ) . Here, c l a i m a n t was i n j u r e d w h i l e on h i s 15 m i n u t e b r e a k . The work 
b r e a k was a s c h e d u l e d p o r t i o n o f c l a i m a n t ' s d a i l y work s c h e d u l e . C l a i m a n t t o o k 
h i s b r e a k on t h e employment premises. The e v i d e n c e i n d i c a t e s t h e employer had 
knowledge and a c q u i e s c e d i n c l a i m a n t ' s work break. A c c o r d i n g l y , we f i n d t h e 
i n j u r y o c c u r r e d i n t h e c o urse o f c l a i m a n t ' s employment. 

We n e x t c o n s i d e r whether t h e i n j u r y was " a r i s i n g o u t o f " c l a i m a n t ' s em
p l o y m e n t . The " a r i s i n g o u t o f employment" prong o f t h e a n a l y s i s r e q u i r e s t h a t 
c l a i m a n t show a c a u s a l l i n k between t h e o c c u r r e n c e o f t h e i n j u r y and a r i s k con
n e c t e d w i t h h i s employment. I n a n a l y z i n g t h e r i s k f a c t o r we now d e t e r m i n e 
w h e t h e r t h e i n j u r y had i t s o r i g i n i n a r i s k connected w i t h t h e employment o r 
r a t i o n a l l y and n a t u r a l l y i n c i d e n t a l t h e r e t o . P h i l A. L i v e s l e y , s u p r a , 296 Or a t 
29-30. 

Here, c l a i m a n t e x p e r i e n c e d a back s t r a i n . He f i r s t e x p e r i e n c e d t h e c o n d i 
t i o n w h i l e a t t e m p t i n g t o v o m i t d u r i n g a mid-morning work b r e a k . The r e c o r d sug
g e s t s s e v e r a l p o t e n t i a l causes f o r c l a i m a n t ' s c o n d i t i o n . 

To b e g i n , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t h i s back p a i n was a c u m u l a t i v e 
r e s u l t o f heavy work a c t i v i t i e s between May and October 1988. S i n c e h i s back 
muscles had " j u s t t i r e d o u t , " t h e v o m i t i n g a t t e m p t was t h e " l a s t s t r a w . " Other 
p o s s i b i l i t i e s were t h a t he i n j u r e d h i s back w h i l e a t t e m p t i n g t o v o m i t because he 
was s u f f e r i n g f r o m t h e f l u o r because he became nauseous a f t e r e a t i n g . 

C o n s i d e r i n g t h e number o f p o t e n t i a l causes f o r c l a i m a n t ' s v o m i t i n g 
a t t e m p t , and i t s c o n t r i b u t i o n t o h i s back s t r a i n , we c o n c l u d e t h a t t h e c a u s a l 
r e l a t i o n s h i p between h i s back c o n d i t i o n and h i s work a c t i v i t i e s p r e s e n t s a com
p l e x m e d i c a l i s s u e . T h e r e f o r e , a l t h o u g h c l a i m a n t ' s c r e d i b l e t e s t i m o n y i s proba
t i v e , r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on t h e m e d i c a l e v i d e n c e . 
U r i s v. Compensation Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

Here, Dr. P e r r y , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , c o n c l u d e d t h a t i t was 
" e n t i r e l y p o s s i b l e " t h a t c l a i m a n t ' s work a c t i v i t i e s , i n a d d i t i o n t o "acute 
v o m i t i n g , " " c o u l d have" c o n t r i b u t e d t o h i s a c u t e back p a i n . Thus, P e r r y n e i t h e r 
a t t r i b u t e s c l a i m a n t ' s v o m i t i n g episode t o work a c t i v i t i e s nor does he d i s c u s s 
t h e r e l a t i v e c o n t r i b u t i o n o f each p o t e n t i a l cause t o c l a i m a n t ' s c u r r e n t back 
c o n d i t i o n . Moreover, P e r r y ' s o p i n i o n i s couched i n t e r m s o f p o s s i b i l i t i e s , n o t 
p r o b a b i l i t i e s . We c o n s i d e r such an o p i n i o n t o be u n p e r s u a s i v e . See Gormlev v. 
SAIF, 52 Or App 1055 ( 1 9 8 1 ) . 

C o n s e q u e n t l y , we a r e n o t persuaded t h a t c l a i m a n t ' s back c o n d i t i o n arose 
f r o m h i s employment. A c c o r d i n g l y , we conclude t h a t t h e c l a i m i s n o t compens
a b l e . See Jimmy D. E l l i s , 42 Van N a t t a 590 ( 1 9 9 0 ) . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 6, 1989 i s r e v e r s e d . The s e l f - i n s u r e d 
e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n i s r e i n s t a t e d and u p h e l d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KARIN E. HOECHLIN-COGBURN, Claimant 

WCB Case No. 89-01135 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a p s y c h i a t r i c c o n d i t i o n . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. 

C l a i m a n t was exposed t o a l l e g e d l y s t r e s s f u l work c o n d i t i o n s a f t e r J a nuary 
1, 1988. We, t h e r e f o r e , a p p l y f o r m e r ORS 656.802, as amended e f f e c t i v e J a n u a r y 
1, 1988 (See Oregon Laws 1987, Chapter 713, S e c t i o n 4 ) . C l a i m a n t ' s b u rden o f 
p r o o f under t h a t s t a t u t e i n c l u d e s e s t a b l i s h i n g by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t h er work exposure was a m a t e r i a l cause o f her a d j u s t m e n t d i s o r d e r . 

R e s o l u t i o n o f t h i s i s s u e i s s u f f i c i e n t l y complex t o r e q u i r e e x p e r t medi
c a l e v i d e n c e . C l a i m a n t r e l i e s on t h e o p i n i o n s o f Drs. Gascoyne, H o l l a n d and 
H e l f i n g . The o p i n i o n s o f Gascoyne and H e l f i n g a r e e n t i t l e d t o l i t t l e w e i g h t f o r 
t h e reasons g i v e n by t h e Referee. We, l i k e w i s e , g i v e l i t t l e w e i g h t t o t h e o p i n 
i o n o f Dr. H o l l a n d f o r t h e f o l l o w i n g reason. 

C l a i m a n t e x p e r i e n c e d a number o f s t r e s s o r s , i n c l u d i n g s t r e s s as a r e s u l t 
o f h er t r e a t m e n t by Ms. Boone, a coworker. We a r e persuaded t h a t Boone's t r e a t 
ment o f c l a i m a n t was s t r e s s f u l l a r g e l y because o f c l a i m a n t ' s i n o r d i n a t e d e s i r e 
t o p l e a s e Boone. T h i s f a c t persuades us t h a t c l a i m a n t ' s r e l a t i o n s h i p w i t h Boone 
i s n o t t h e t y p e o f a s s o c i a t i o n i n s e p a r a b l e from t h e work p l a c e t h a t i s p r o p e r l y 
c o n s i d e r e d t o be a r i s k o f employment. See SAIF v. N o f f s i n q e r , 80 Or App 640 
(1 9 8 6 ) . 

A l t h o u g h Dr. H o l l a n d o p i n e d t h a t employment a c t i v i t i e s had p l a y e d a r o l e 
i n c a u s i n g c l a i m a n t ' s a d j u s t m e n t d i s o r d e r , he f a i l e d t o q u a n t i f y t h e r e l a t i v e 
e f f e c t o f c l a i m a n t ' s v a r i o u s employment s t r e s s o r s . We a r e , t h e r e f o r e , u n a b l e t o 
a s c e r t a i n t o what e x t e n t Dr. H o l l a n d based h i s o p i n i o n on s t r e s s e s r e l a t e d t o 
Boone's t r e a t m e n t o f c l a i m a n t . Moreover, i n r e v i e w i n g t h e c h a r t n o t e s o f t r e a t 
i n g p s y c h i a t r i s t H e l f i n g , we n o t e t h a t t h e problems c l a i m a n t r e p o r t e d d e a l t 
m a i n l y w i t h o f f - t h e - j o b , p e r s o n a l d i f f i c u l t i e s , p r i m a r i l y r e l a t e d t o h e r f a m i l y 
and p a s t e x p e r i e n c e s . On t h i s r e c o r d , c l a i m a n t has n o t c a r r i e d h er bu r d e n o f 
e s t a b l i s h i n g , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t h er employment m a t e r i a l l y 
c o n t r i b u t e d t o h e r a d j u s t m e n t d i s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1989 i s a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g : 

The R e f e r e e a p p a r e n t l y concluded t h a t t h e cause o f c l a i m a n t ' s s t r e s s was 
her r e l a t i o n s h i p w i t h a coworker. The Referee s a i d t h a t " t h e i n t e r f a c e t h a t 
o c c u r r e d a t work between [ t h e c o w o r k e r ] and c l a i m a n t does n o t e s t a b l i s h t h a t t h e 
s t r e s s a r o s e o u t o f and i n t h e course o f her employment." O & O a t p. 4. Con
s e q u e n t l y , she fo u n d c l a i m a n t ' s m e n t a l d i s o r d e r n o t compensable. 
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I b e l i e v e t h a t t h e Referee's r e a s o n i n g i s i n c o n s i s t e n t w i t h e s t a b l i s h e d 
law. I n SAIF v. N o f f s i n q e r , 80 Or App 640 ( 1 9 8 6 ) , t h e c o u r t r e j e c t e d a con
t e n t i o n t h a t a m e n t a l d i s o r d e r caused by s t r e s s emanating f r o m i n t e r a c t i o n w i t h 
a coworker does n o t a r i s e o u t o f and i s n o t i n t h e scope o f employment. The 
c o u r t r e j e c t e d SAIF's c o n t e n t i o n h o l d i n g t h a t : 

" [ W o r k e r s ] do n o t work i n a vacuum; t h e y a r e g e n e r a l l y 
i n v o l v e d i n i n t e r p e r s o n a l r e l a t i o n s h i p s w i t h o t h e r 
w o r k e r s . As t h i s case demonstrates, t h o s e r e l a t i o n 
s h i p s can be l e s s t h a n i d y l l i c . Yet, t h e y a r e as much 
w i t h i n t h e scope o f t h e i r employment as i s t h e p e r f o r 
mance o f a s s i g n e d t a s k s . " 

SAIF v. N o f f s i n q e r , s u p r a , 80 Or App a t 647. I n l i g h t o f t h i s p r i n c i p l e , I 
b e l i e v e t h a t t h e Referee e r r e d i n r e f u s i n g t o t r e a t c l a i m a n t ' s i n t e r a c t i o n s 
w i t h h e r coworker as w o r k - r e l a t e d . 

That t h e Referee's r e a s o n i n g , adopted by t h e Board, i s e r r o n e o u s does 
n o t n e c e s s a r i l y mean t h a t t h e c l a i m i s compensable. We must f i n d t h a t c l a i m a n t 
s u f f e r s f r o m a m e n t a l d i s o r d e r caused o r worsened by t h e s t r e s s o f h e r i n t e r 
a c t i o n w i t h her coworker and t h a t her c l a i m i s n o t o t h e r w i s e noncompensable 
under f o r m e r ORS 656.802(2). I b e l i e v e t h a t t h e r e c o r d demands t h a t we f i n d 
t h a t c l a i m a n t does s u f f e r from an a d j u s t m e n t r e a c t i o n a r i s i n g o u t o f work. As 
I u n d e r s t a n d t h e r e c o r d , Dr. H e l f i n g , t h e t r e a t i n g p s y c h i a t r i s t , o p i n e s t h a t 
c l a i m a n t s u f f e r s an a d j u s t m e n t d i s o r d e r , one o f t h e causes o f w h i c h i s w o r k i n g 
c o n d i t i o n s . Dr. H o l l a n d , an examining p s y c h i a t r i s t , agrees t h a t c l a i m a n t s u f 
f e r s an a d j u s t m e n t d i s o r d e r and t h a t work p l a y e d a r o l e i n c a u s i n g t h i s d i s 
o r d e r . I n a d d i t i o n , however, he diagnoses p r e e x i s t i n g p s y c h o p a t h o l o g y — 
n o t a b l y , c h r o n i c n e u r o t i c d e p r e s s i o n , p o s t t r a u m a t i c s t r e s s d i s o r d e r and a t e n 
dency t o r e a l i z e e m o t i o n a l d i s t r e s s as p h y s i c a l symptoms. These he does not 
r e l a t e t o c l a i m a n t ' s work e x p e r i e n c e . There i s no e x p e r t e v i d e n c e w h i c h r e 
f u t e s t h e p r o p o s i t i o n t h a t c l a i m a n t ' s a d j u s t m e n t r e a c t i o n i s w o r k - r e l a t e d 
a l t h o u g h one examiner, Dr. K l e i n , a p p a r e n t l y was s k e p t i c a l o f c l a i m a n t ' s 
h i s t o r y . 

C l a i m a n t , h a v i n g e s t a b l i s h e d , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t 
her a d j u s t m e n t d i s o r d e r i s w o r k - r e l a t e d , has e s t a b l i s h e d a compensable c l a i m 
u n l e s s we f i n d i t noncompensable under forme r ORS 6 5 6 . 8 0 2 ( 2 ) . The Referee has 
a c c e p t e d c l a i m a n t ' s r e c i t a t i o n o f e v e n t s a t work i n v o l v i n g her coworker w h i c h 
c l a i m a n t e x p e r i e n c e d as s t r e s s f u l . We have no reason t o r e j e c t t h o s e f i n d i n g s . 
C o n s e q u e n t l y , t h o s e e v e n t s a r e r e a l . Dr. H o l l a n d , r e l y i n g on c l a i m a n t ' s r e p o r t 
o f t h e s e e v e n t s , c o n c l u d e d t h a t c l a i m a n t was s u b j e c t e d t o c o n d i t i o n s o b j e c 
t i v e l y c a p a b l e o f c a u s i n g s t r e s s which are n o t e n c o u n t e r e d i n e v e r y work s i t u a 
t i o n . T h e r e f o r e , t h e c l a i m i s compensable. 

I d i s s e n t because t h e Referee's r a t i o n a l e , adopted by t h e Board, i s 
w a n t i n g and because I have concluded t h a t t h e d e n i a l s h o u l d be s e t a s i d e . 
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I n t h e M a t t e r o f t h e Compensation o f 
REX A. HOWARD, Claimant 
WCB Case No. 88-08337 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee F o s t e r ' s o r d e r 
t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s neck and l e f t s h o u l d e r , 
arm and hand c l a i m , low back s a c r o i l i a c c l a i m , l e f t h i p and knee c l a i m , r e s p i r a 
t o r y c l a i m , and p s y c h o l o g i c a l c l a i m . SAIF c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r 
t i o n s o f R e f e r e e F o s t e r ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s h y p e r 
t e n s i o n c l a i m , i n f l a m m a t o r y bowel c l a i m , and p l a n t a r f a s c i t i s c l a i m . On r e v i e w 
t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t was a p r a c t i c i n g c h i r o p r a c t o r f o r 19 y e a r s . I n 1980, he 
began t o n o t i c e a g e n e r a l i z e d t i g h t n e s s i n h i s mid-back ar e a . C l a i m a n t a l s o 
e x p e r i e n c e d low back p a i n by l a t e 1985. As h i s c o n d i t i o n worsened, he reduced 
h i s work week hours f r o m 60 down t o 21 hours per week. 

On November 20, 1985, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m 
w i t h SAIF f o r h i s back problem. Claimant was t r e a t e d by Dr. Poul s o n , M.D., i n 
December 1985. P a i n caused c l a i m a n t t o l e a v e h i s p r a c t i c e i n e a r l y March 1986. 
SAIF a c c e p t e d c l a i m a n t ' s l u m b a r / t h o r a c i c f i b r o m y o s i t i s c l a i m on May 27, 1986. 

I n t h e summer o f 1986, c l a i m a n t e x p e r i e n c e d t h e o n s e t o f p l a n t a r 
f a s c i t i s , r e s p i r a t o r y problems, p a i n i n t o t h e l e f t S - l j o i n t , c e r v i c a l and l e f t 
s h o u l d e r p a i n , and p a i n and numbness i n t h e l e f t arm and hand. By t h e f a l l o f 
1986, c l a i m a n t was a l s o s u f f e r i n g from h y p e r t e n s i o n and a n x i e t y / d e p r e s s i o n , and 
c o m p l a i n i n g o f p a i n i n h i s h i p . By March 1987, c l a i m a n t was a l s o c o m p l a i n i n g o f 
p a i n and s w e l l i n g i n h i s knees. 

On J u l y 14, 1986, c l a i m a n t named Dr. Isa a c s o n , M.D., as h i s t r e a t i n g 
p h y s i c i a n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work m a t e r i a l l y c o n t r i b u t e d t o h i s development o f 
o s t e o a r t h r i t i s i n t h e dorsolumbar s p i n e and a r e l a t e d k y p h o s i s . 

C l a i m a n t ' s compensable k y p h o s i s m a t e r i a l l y c o n t r i b u t e d t o h i s neck, 
low back s a c r o i l i a c and l e f t h i p c o n d i t i o n s . 

C l a i m a n t ' s work a c t i v i t i e s and compensable back c o n d i t i o n d i d n o t 
m a t e r i a l l y c o n t r i b u t e t o h i s h y p e r t e n s i o n c o n d i t i o n , i n f l a m m a t o r y bowel c o n d i 
t i o n , o r r e s p i r a t o r y c o n d i t i o n . 

C l a i m a n t ' s compensable back c o n d i t i o n m a t e r i a l l y c o n t r i b u t e d t o h i s 
d e p r e s s i o n and a n x i e t y c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e h e l d t h a t c l a i m a n t ' s h y p e r t e n s i o n , i n f l a m m a t o r y bowel and 
p l a n t a r f a s c i t i s a r e r e l a t e d t o c l a i m a n t ' s compensable back c o n d i t i o n and s e t 
a s i d e SAIF's d e n i a l w i t h r e g a r d t o t h o s e c o n d i t i o n s . On r e v i e w , c l a i m a n t argues 
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t h a t t h e m e d i c a l r e c o r d e s t a b l i s h e s t h a t h i s s h o u l d e r , arm and hand syndrome, 
low back s a c r o i l i a c and l e f t h i p c o n d i t i o n , knee c o n d i t i o n , r e s p i r a t o r y c o n d i 
t i o n , and p s y c h o l o g i c a l c o n d i t i o n are r e l a t e d t o h i s compensable back c o n d i t i o n . 
C l a i m a n t argues f u r t h e r t h a t SAIF accepted t h e s e c o n d i t i o n s because i t had 
n o t i c e o f t h e c o n d i t i o n s and f a i l e d t o deny them. 

SAIF argues t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s compensable 
back c o n d i t i o n was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d e n i e d m e d i c a l c o n d i 
t i o n s . 

I t i s w e l l s e t t l e d t h a t a c a r r i e r i s l i a b l e f o r t h e n a t u r a l conse
quences f l o w i n g f r o m a compensable i n j u r y . W i l l i a m s . v. Gates McDonald & Co., 
300 Or 278, 281 ( 1 9 8 5 ) ; P a t i t u c c i v. Boise Cascade Corp., 8 Or App 503, 507-8 
( 1 9 7 2 ) . T h e r e f o r e , t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i 
t i o n s , c l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t h i s 1985 compensable back c o n d i t i o n i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
c u r r e n t c o m p l a i n t s . See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-57 
( 1 9 8 3 ) . " M a t e r i a l c o n t r i b u t i n g cause" means a s u b s t a n t i a l cause, b u t n o t neces
s a r i l y t h e s o l e cause o r even t h e most s i g n i f i c a n t cause. L o b a t o v. SAIF, 75 Or 
App 488, 492 ( 1 9 8 5 ) . 

W h i l e c l a i m a n t i s competent t o t e s t i f y about h i s p a i n , and i s a 
s k i l l e d p r o f e s s i o n a l c apable o f d e t e r m i n i n g cause and e x t e n t o f s p i n a l problems, 
he i s n o t i n a p o s i t i o n t o be an o b j e c t i v e o b s e r v e r w h i l e a c t i n g as h i s own 
a d v o c a t e . For t h i s reason, we g i v e l i t t l e w e i g h t t o c l a i m a n t ' s o p i n i o n r e g a r d 
i n g t h e c a u s a t i o n o f h i s problems. 

Neck, S h o u l d e r , Arm and Hand Syndrome; Low Back S a c r o i l i a c , L e f t H i p and Knee 
C o n d i t i o n s 

The R e feree u p h e l d SAIF's d e n i a l o f c l a i m a n t ' s s h o u l d e r , arm and hand 
syndrome, h i s neck, low back s a c r o i l i a c and l e f t h i p c o n d i t i o n s , and h i s knee 
c o n d i t i o n . C l a i m a n t argues t h a t t h e s e problems a r e a t t r i b u t a b l e t o p o s t u r a l 
a l t e r a t i o n as a r e s u l t o f k y p h o s i s o f t h e s p i n e due t o w o r k - r e l a t e d dorsolumbar 
o s t e o a r t h r i t i s . We c o n c l u d e t h a t c l a i m a n t ' s neck, low back s a c r o i l i a c and l e f t 
h i p c o n d i t i o n s a r e compensable, b u t no t h i s s h o u l d e r , arm and hand syndrome o r 
l e f t knee c o n d i t i o n . 

I n r e a c h i n g t h i s d e c i s i o n , we r e l y on t h e o p i n i o n s o f Drs. B e n n e t t and 
P o u l s o n . C l a i m a n t was examined by Dr. B e n n e t t , a s p e c i a l i s t i n a r t h r i t i c and 
r h e u m a t i c d i s e a s e s , on March 13, 1986. Bennett diagnosed o s t e o a r t h r i t i s o f t h e 
d o r s o l u m b a r j u n c t i o n and a d j a c e n t l e v e l s , w i t h r e l a t e d k y p h o s i s . He r e l a t e d 
t h i s c o n d i t i o n t o c l a i m a n t ' s work as a c h i r o p r a c t o r . On March 26, 1986, Dr. 
P o u l s o n agreed w i t h Dr. B e n n e t t . We are persuaded by t h i s e v i d e n c e t h a t 
c l a i m a n t ' s k y p h o s i s c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s compensable back 
c o n d i t i o n . 

We f u r t h e r conclude t h a t c l a i m a n t ' s neck, low back s a c r o i l i a c and h i p 
c o m p l a i n t s a r e m a t e r i a l l y r e l a t e d t o h i s compensable k y p h o s i s . Our d e c i s i o n i s 
based on t h e o p i n i o n o f Dr. C o r r i g a n , o r t h o p e d i s t , who examined c l a i m a n t a t 
N o r t h w e s t P a i n Center on October 16, 1986. Dr. C o r r i g a n n o t e d t e n d e r n e s s i n t h e 
neck, l e f t l u m b o s a c r a l a n g l e and lumbar p a r a v e r t e b r a l muscles a t t h e i r l o w e r r i b 
cage i n s e r t i o n . He a t t r i b u t e d t h e s e symptoms t o t h e secondary p o s t u r a l e f f e c t s 
o f t h e d o r s o l u m b a r k y p h o s i s . He r u l e d o u t nerve r o u t e problems as t h e s o u rce o f 
c l a i m a n t ' s neck c o m p l a i n t s based, i n p a r t , on x - r a y s o f t h e c e r v i c a l s p i n e r e 
v e a l i n g m i l d d e g e n e r a t i v e d i s c d i s e a s e i n v o l v i n g t h e C3-C4 and C5-6 l e v e l s , b u t 
no s i g n i f i c a n t f o r a m i n a l encroachment. 
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I n r e a c h i n g t h i s c o n c l u s i o n , we g i v e l i t t l e w e i g h t t o t h e o p i n i o n o f 
Dr. T i l d e n , D.C., who o p i n e d t h a t c l a i m a n t ' s k y p h o s i s was u n r e l a t e d t o h i s com-
•pensable back c o n d i t i o n . Dr. T i l d e n never examined c l a i m a n t and f a i l e d t o g i v e 
an e x p l a n a t i o n f o r h i s o p i n i o n . Nor do we c r e d i t t h e c o n c l u s o r y o p i n i o n o f t h e 
Western M e d i c a l C o n s u l t a n t s ' t h a t c l a i m a n t ' s back and neck p a i n i s u n r e l a t e d t o 
work. 

We a l s o g i v e l i t t l e w e i g h t t o t h e o p i n i o n o f Dr. I s a a c s o n , t h e t r e a t 
i n g p h y s i c i a n . She v a r i o u s l y diagnosed c l a i m a n t ' s neck, s h o u l d e r , arm and hand 
problems as a r t h r i t i s and C-6 r a d i c u l o p a t h y , b o t h work r e l a t e d . She based her 
o p i n i o n , i n p a r t , on t h e r e p o r t o f Dr. S t o l z b e r g , a c o n s u l t i n g n e u r o l o g i s t , who 
d i a g n o s e d C-6 r a d i c u l o p a t h y . 

A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s 
o f a t r e a t i n g p h y s i c i a n , i t w i l l n o t do so when t h e r e a r e p e r s u a s i v e reasons t o 
do o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b 
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, we f i n d p e r s u a s i v e reasons n o t t o d e f e r 
t o t h e o p i n i o n o f Dr. I s a a c s o n . She o p i n e d t h a t t h e neck, s h o u l d e r , arm and 
hand c o n d i t i o n was r e l a t e d t o t h e compensable dorsolumbar p r o b l e m because 
c l a i m a n t had f i r s t e x p e r i e n c e d t h e s e symptoms when he t u r n e d h i s neck w h i l e 
w e a r i n g a J e w e t t b r a c e f o r t h e compensable back problem. We a r e r e l u c t a n t t o 
i n f e r c a u s a t i o n f r o m t h i s t y p e o f t e m p o r a l r e l a t i o n s h i p , p a r t i c u l a r l y when, as 
h e r e , i t appears t h a t t h e p h y s i c i a n ' s o p i n i o n r e g a r d i n g c a u s a t i o n appears t o be 
based on t h e p a t i e n t ' s o p i n i o n r a t h e r t h a n on an independent e v a l u a t i o n o f t h e 
e t i o l o g y o f t h e c o n d i t i o n . See Bradshaw v. SAIF, 69 Or App 587 ( 1 9 8 4 ) , Edwards 
v. SAIF, 30 Or App 3 1 , r e v den 279 Or 301 (1977). 

A c c o r d i n g l y , we d e f e r t o Dr. C o r r i g a n ' s o p i n i o n and c o n c l u d e t h a t 
c l a i m a n t ' s neck problems, l i k e h i s s a c r o i l i a c and h i p p roblems, a r e m e c h a n i c a l 
i n n a t u r e and t h e r e s u l t o f h i s a l t e r e d p o s t u r e . Moreover, i n l i g h t o f t h e f a c t 
t h a t Dr. I s a a c s o n ' s o p i n i o n i s t h e o n l y m e d i c a l e v i d e n c e s u p p o r t i n g t h e compens
a b i l i t y o f c l a i m a n t ' s s h o u l d e r , arm and hand symptoms, we c o n c l u d e c l a i m a n t has 
n o t e s t a b l i s h e d t h e r e q u i s i t e c a u s a l r e l a t i o n s h i p between t h e s e symptoms and h i s 
work as a c h i r o p r a c t o r . 

F i n a l l y , we n o t e t h a t t h e r e c o r d i s d e v o i d o f any m e d i c a l o p i n i o n ex
p r e s s l y r e l a t i n g c l a i m a n t ' s knee c o n d i t i o n t o h i s k y p h o s i s o r work a c t i v i t y . 
T h e r e f o r e , c l a i m a n t has n o t e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f t h a t c o n d i t i o n . 
A c c o r d i n g l y , t h e Referee's o r d e r i s a f f i r m e d w i t h r e g a r d t o c l a i m a n t ' s s h o u l d e r , 
arm and hand syndrome and l e f t knee c o n d i t i o n , and r e v e r s e d w i t h r e g a r d t o 
c l a i m a n t ' s neck, low back s a c r o i l i a c and l e f t h i p c o n d i t i o n s . 

H y p e r t e n s i o n 

Dr. Coleman, c o n s u l t i n g pulmonary d i s e a s e s p e c i a l i s t , r e p o r t e d on 
November 1 1 , 1986 t h a t i t i s p r o b a b l e t h a t c l a i m a n t ' s h y p e r t e n s i o n was e x a c e r 
b a t e d by s t r e s s r e l a t e d t o c l a i m a n t ' s back c o n d i t i o n . The R e f e r e e agreed and 
h e l d t h a t c l a i m a n t ' s h y p e r t e n s i o n c o n d i t i o n i s r e l a t e d t o h i s back c o n d i t i o n . 
We d i s a g r e e . 

Dr. G i r o d , a s p e c i a l i s t i n i n f e c t i o u s d i s e a s e s , r e v i e w e d c l a i m a n t ' s 
r e c o r d s a t SAIF's r e q u e s t . He agreed w i t h Dr. Montanaro, a l l e r g y s p e c i a l i s t , 
t h a t a c u t e a n x i e t y o r p a n i c can produce t r a n s i e n t e l e v a t i o n s i n b l o o d p r e s s u r e , 
b u t s t a t e d t h a t t h e r e i s no m e d i c a l evidence t h a t a c h r o n i c a n x i e t y s t a t e can 
p roduce h y p e r t e n s i o n . Dr. G i r o d o p i n e d t h a t s i n c e t h e r e i s n o t s u f f i c i e n t medi
c a l e v i d e n c e t o a s s o c i a t e h y p e r t e n s i o n w i t h c h r o n i c a n x i e t y , i t w o u ld be i n 
a p p r o p r i a t e t o a t t r i b u t e c l a i m a n t ' s h y p e r t e n s i o n t o t h i s c l a i m . 
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Dr. Lyon o p i n e d on J u l y 12, 1988 t h a t c l a i m a n t ' s h y p e r t e n s i o n was n o t 
j o b - r e l a t e d . 

Dr. Coleman r e p o r t e d t h a t he f e l t t h a t i t i s p r o b a b l e t h a t c l a i m a n t ' s 
h y p e r t e n s i o n c o n d i t i o n was e x a c e r b a t e d by s t r e s s r e l a t e d t o h i s back c o n d i t i o n . 
However, Dr. Coleman a d m i t t e d t h a t t h e r e l a t i o n s h i p between c l a i m a n t ' s back con
d i t i o n and t h e h y p e r t e n s i o n was u n c l e a r because he d i d n o t have t h e b a s e l i n e 
d a t a n e c e s s a r y t o d e t e r m i n e t h e e x t e n t t o which t h e p a t i e n t ' s h i g h b l o o d p r e s 
s u r e was e x a c e r b a t e d by a n x i e t y and s t r e s s r e l a t e d t o t h e i n j u r y . Because o f 
i t s e q u i v o c a l n a t u r e , we f i n d Dr. Coleman's o p i n i o n u n p e r s u a s i v e . 

We r e l y , i n s t e a d , on t h e o p i n i o n s o f Drs. G i r o d and Lyon and f i n d t h a t 
c l a i m a n t ' s compensable back c o n d i t i o n i s n o t a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s h y p e r t e n s i o n c o n d i t i o n . A c c o r d i n g l y , t h e Referee's o r d e r i s r e v e r s e d w i t h 
r e g a r d t o c l a i m a n t ' s h y p e r t e n s i o n c o n d i t i o n . 

I n f l a m m a t o r y Bowel C o n d i t i o n 

The Referee found t h a t c l a i m a n t ' s i n f l a m m a t o r y bowel c o n d i t i o n i s 
m a t e r i a l l y r e l a t e d t o h i s compensable back c o n d i t i o n . We d i s a g r e e . 

Dr. B e n n e t t , P r o f e s s o r o f M e d i c i n e , r e l a t e d c l a i m a n t ' s i r r i t a b l e bowel 
syndrome t o s t r e s s f r o m h i s compensable back c o n d i t i o n . However, Dr. Bennett 
f a i l e d t o e x p l a i n t h e b a s i s f o r t h a t o p i n i o n . T h e r e f o r e , we f i n d Dr. B e n n e t t ' s 
o p i n i o n c o n c l u s o r y and g i v e i t l i t t l e w e i g h t . Dr. Maveety, g a s t r o e n t e r o l o g i s t , 
r a i s e d t h e p o s s i b i l i t y t h a t c l a i m a n t ' s i r r i t a b l e bowel syndrome c o u l d be r e l a t e d 
t o u l c e r a t i v e c o l i t i s , w h i c h i n t u r n , c o u l d be r e l a t e d t o c l a i m a n t ' s a n k y l o s i n g 
s p o n d y l i t i s . However, Dr. Maveety r e n d e r e d no f u r t h e r o p i n i o n on t h i s q u e s t i o n . 
Dr. Lyon, i n h i s i n t e r n a l m e d i c i n e r e p o r t , o p i n e d t h a t c l a i m a n t ' s i r r i t a b l e 
b owel syndrome i s u n r e l a t e d t o any o n - t h e - j o b i n j u r y . 

On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has f a i l e d t o c a r r y h i s burden 
o f showing t h a t h i s compensable back c o n d i t i o n i s a m a t e r i a l c o n t r i b u t i n g cause 
o f h i s i r r i t a b l e bowel c o n d i t i o n . A c c o r d i n g l y , t h e Referee's o r d e r i s r e v e r s e d 
w i t h r e g a r d t o t h i s c o n d i t i o n . 

P l a n t a r F a s c i t i s C o n d i t i o n 

The R eferee h e l d t h a t c l a i m a n t ' s p l a n t a r f a s c i t i s c o n d i t i o n i s m a t e r i 
a l l y r e l a t e d t o h i s back c o n d i t i o n . We d i s a g r e e . 

C l a i m a n t began t o t r e a t w i t h Dr. Isaacson on August 14, 1986. She 
o b t a i n e d a h i s t o r y o f b i l a t e r a l p l a n t a r f a s c i t i s w h i c h had d e v e l o p e d o v e r t h e 
p r e v i o u s y e a r . Dr. Isaacson c o n t i n u e d t o t r e a t c l a i m a n t t h r o u g h t h e d a t e o f t h e 
h e a r i n g , b u t i n no way r e l a t e d c l a i m a n t ' s p l a n t a r f a s c i t i s c o n d i t i o n t o h i s back 
c o n d i t i o n . 

The o n l y o p i n i o n s u p p o r t i n g c o m p e n s a b i l i t y o f t h e p l a n t a r f a s c i t i s i s 
f r o m James H e i s e r , L.P.T., who e v a l u a t e d c l a i m a n t on October 9, 1987. He f e l t 
t h a t c l a i m a n t w o u ld have t r o u b l e w i t h h i s p o s t e r i o r l e g muscles and t h e s h o r t 
f l e x o r muscles o f t h e f e e t r e s u l t i n g from t h e d e g e n e r a t i v e changes i n h i s back. 
H e i s e r gave no e x p l a n a t i o n f o r t h e b a s i s o f t h i s o p i n i o n . T h e r e f o r e , we f i n d i t 
c o n c l u s o r y and g i v e i t l i t t l e w e i g h t . 

The Western M e d i c a l C o n s u l t a n t s r e n d e r e d a c o n t r a r y o p i n i o n based on 
. t h e i r e x a m i n a t i o n i n J u l y 1988. They d i d n o t f i n d any e v i d e n c e w h i c h would 
sug g e s t t h e r e was an i n d u s t r i a l cause o f t h e p l a n t a r f a s c i t i s . 
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On t h i s r e c o r d , c l a i m a n t has f a i l e d t o c a r r y h i s burden o f p r o v i n g 
t h a t h i s p l a n t a r f a s c i t i s c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o h i s back c o n d i t i o n . 
A c c o r d i n g l y , t h e Referee's o r d e r i s r e v e r s e d w i t h r e g a r d t o t h i s c o n d i t i o n . 

R e s p i r a t o r y C o n d i t i o n 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s r e s p i r a t o r y c o m p l a i n t s a r e n o t r e 
l a t e d t o h i s compensable back c o n d i t i o n . We agree. 

Dr. Montanaro, a l l e r g y s p e c i a l i s t , p e r f o r m e d an i n d e p e n d e n t m e d i c a l 
e x a m i n a t i o n on F e b r u a r y 10, 1987. He completed an e x e r c i s e pulmonary f u n c t i o n 
s t u d y and c o u l d f i n d no e v i d e n c e t h a t c l a i m a n t s u f f e r e d f r o m any v e n t i l a t o r y 
p r o b lems. 

Dr. Coleman f e l t t h a t c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n i s t h e r e s u l t 
o f c o m p l i c a t i o n s and t r e a t m e n t o f t h e i n j u r y t o c l a i m a n t ' s back. However, Dr. 
Coleman based h i s o p i n i o n on h i s a s s e r t i o n t h a t pulmonary f u n c t i o n t e s t i n g r e 
v e a l e d e v i d e n c e o f a r e s t r i c t i v e l u n g impairment. T h i s d i r e c t l y c o n t r a d i c t s 
Dr. Montanaro's f i n d i n g s . F u r t h e r , t h e r e c o r d does n o t r e f l e c t t e s t i n g w h i c h 
i n d i c a t e s a f i n d i n g o f r e s t r i c t i v e l u n g impairment. Because Dr. Coleman's o p i n 
i o n r e s t s on t h e r e s u l t s o f u n s u b s t a n t i a t e d t e s t i n g , we f i n d i t u n p e r s u a s i v e . 
We r e l y on t h e w e l l reasoned o p i n i o n o f Dr. Montanaro and f i n d t h a t c l a i m a n t ' s 
r e s p i r a t o r y c o n d i t i o n i s n o t m a t e r i a l l y r e l a t e d t o h i s compensable back c o n d i 
t i o n . A c c o r d i n g l y , t h e Referee's o r d e r i s a f f i r m e d w i t h r e g a r d t o t h i s 
c o n d i t i o n . 

P s y c h o l o g i c a l C o n d i t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s d e p r e s s i o n i s n o t r e l a t e d t o h i s 
o c c u p a t i o n a l d i s e a s e . We d i s a g r e e . 

Dr. B e n n e t t addressed c l a i m a n t ' s d e p r e s s i o n i n h i s March 2, 1988 r e 
p o r t , s t a t i n g t h a t c l a i m a n t showed o b j e c t i v e evidence o f i n c r e a s e d a n x i e t y . Dr. 
B e n n e t t o p i n e d t h a t c l a i m a n t s u f f e r e d from a c h r o n i c p a i n syndrome r e s u l t i n g 
f r o m h i s back p r o b l e m w h i c h l e d t o a n x i e t y and d e p r e s s i o n . 

Dr. Campbell, c o n s u l t i n g c l i n i c a l p s y c h o l o g i s t , a d m i n i s t e r e d t h e Beck 
D e p r e s s i o n I n v e n t o r y and t h e Minnesota M u l t i p h a s i c P e r s o n a l i t y I n v e n t o r y . He 
o p i n e d t h a t c l a i m a n t s u f f e r e d from p s y c h o l o g i c a l d i s t r e s s secondary t o h i s 
F i b r o m y a l g i a c o n d i t i o n . 

Dr. I s a a c s o n a l s o f e l t t h a t c l a i m a n t ' s d e p r e s s i o n and a n x i e t y a r e 
r e l a t e d t o h i s compensable back c o n d i t i o n . She s t a t e d c l e a r l y on August 18, 
1988, t h a t t h e r e i s a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s back p a i n and h i s 
d e p r e s s i o n . 

Dr. Glass p e r f o r m e d a p s y c h i a t r i c e v a l u a t i o n o f c l a i m a n t on J u l y 12, 
1988. Dr. Glass d i d n o t see c l a i m a n t as c l i n i c a l l y depressed, b u t o p i n e d t h a t 
he was s i t u a t i o n a l l y depressed and o p i n e d t h a t c l a i m a n t had no p s y c h i a t r i c i l l 
ness r e l a t e d t o h i s i n j u r y . However, Glass's o p i n i o n i s c o n c l u s o r y i n t h a t he 
f a i l e d t o e x p l a i n t h e b a s i s o f h i s o p i n i o n t h a t c l a i m a n t ' s c h r o n i c back c o n d i 
t i o n does n o t c o n t r i b u t e t o h i s s i t u a t i o n a l d e p r e s s i o n . F u r t h e r , a l t h o u g h he 
f e l t t h a t c l a i m a n t had no p s y c h i a t r i c d i s a b i l i t y , Dr. Glass p r e s c r i b e d a n t i 
d e p r e s s a n t d r u g s . I n l i g h t o f t h e s e f a c t s , we d i s c o u n t Dr. Glass's c o n c l u s o r y , 
i l l - r e a s o n e d o p i n i o n . See M a r s h a l l v. Boise Cascade. 82 Or App 130, 133 ( 1 9 8 6 ) . 
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C l a i m a n t underwent an independent p s y c h o l o g i c a l e v a l u a t i o n w i t h Dr. 
D a v i e s , c l i n i c a l p s y c h o l o g i s t , on August 27, 1987. Dr. Davies f o u n d no e v i d e n c e 
o f a c u t e p s y c h i a t r i c d i s t u r b a n c e secondary t o c l a i m a n t ' s compensable back 
i n j u r y . 

We f i n d no p e r s u a s i v e reasons not t o d e f e r t o t h e o p i n i o n s o f t r e a t i n g 
p h y s i c i a n I s a a c s o n and c o n s u l t i n g p h y s i c i a n s Bennett and Campbell. Drs. Glass 
and D a v ies saw c l a i m a n t o n l y a s i n g l e t i m e , w h i l e Dr. I s a a c s o n has t r e a t e d 
c l a i m a n t e x t e n s i v e l y and Dr. Bennett has been a s s o c i a t e d w i t h t h e case f o r over 
two y e a r s . Thus, t h e y possess t h e g r e a t e s t f a m i l i a r i t y w i t h c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n . T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s d e p r e s s i o n and a n x i e t y 
a r e m a t e r i a l l y r e l a t e d t o h i s compensable back c o n d i t i o n . A c c o r d i n g l y , t h e 
R e f e r e e ' s o r d e r i s r e v e r s e d w i t h r e g a r d t o t h i s c o n d i t i o n . 

"De F a c t o " Acceptance 

C l a i m a n t argues on r e v i e w t h a t because SAIF had n o t i c e o f t h e c o n d i 
t i o n s w h i c h i t l a t e r d e n i e d , i t e f f e c t i v e l y accepted t h o s e c o n d i t i o n s . 

An i n s u r e r ' s acceptance o f a c l a i m o n l y i n c l u d e s t h o s e i n j u r i e s o r 
c o n d i t i o n s s p e c i f i c a l l y o r o f f i c i a l l y accepted i n w r i t i n g p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 6 ) . Johnson v. S p e c t r a P h y s i c s , 303 Or 49 ( 1 9 8 7 ) . SAIF's acceptance o f 
c l a i m a n t ' s c l a i m was l i m i t e d t o l u m b a r / t h o r a c i c f i b r o m y o s i t i s . See Sandra 
Branham, 40 Van N a t t a 1267 ( 1 9 8 8 ) . T h e r e f o r e , SAIF d i d n o t a c c e p t t h e c o n d i 
t i o n s w h i c h i t d e n i e d . 

A t t o r n e y Fee 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 9 -15-010(4), and 
a p p l y i n g them t o t h i s case, we f i n d t h a t $2,500 i s a r e a s o n a b l e assessed f e e f o r 
c l a i m a n t ' s c o u n s e l ' s e f f o r t s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e i s s u e s o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , and neck, low back s a c r o i l i a c , and l e f t h i p 
c o n d i t i o n s . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e s , as r e p r e s e n t e d by c l a i m a n t ' s c o u n s e l ' s a p p e l l a t e 
b r i e f and s t a t e m e n t o f s e r v i c e s , t h e c o m p l e x i t y o f t h e i s s u e s p r e s e n t e d , and t h e 
v a l u e o f t h e i n t e r e s t s . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an 
a t t o r n e y f e e f o r s e r v i c e s devoted t o t h o s e i s s u e s w h i c h he has n o t been success
f u l i n d e f e n d i n g on r e v i e w . 

ORDER 

The Referee's o r d e r d a t e d January 23, 1989, as amended Ja n u a r y 27, 
1989, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . Those p o r t i o n s o f t h e o r d e r 
t h a t s e t a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s h y p e r t e n s i o n c o n d i 
t i o n , i r r i t a b l e bowel c o n d i t i o n and p l a n t a r f a s c i t i s c o n d i t i o n a r e r e v e r s e d . 
The R e f e r e e ' s $2,000 assessed a t t o r n e y f e e award i s r e v e r s e d . SAIF's d e n i a l o f 
t h o s e c o n d i t i o n s i s r e i n s t a t e d and u p h e l d . Those p o r t i o n s o f t h e o r d e r t h a t up
h e l d SAIF's d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , and neck, low back 
s a c r o i l i a c and l e f t h i p c o n d i t i o n s are r e v e r s e d . SAIF's d e n i a l o f t h o s e c o n d i 
t i o n s i s s e t a s i d e , and t h o s e p o r t i o n s o f t h e c l a i m a r e remanded t o SAIF f o r 
p r o c e s s i n g a c c o r d i n g t o law. The remainder o f t h e o r d e r i s a f f i r m e d . For s e r 
v i c e s a t h e a r i n g and on Board r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y o f t h e psycho
l o g i c a l c o n d i t i o n and t h e neck, low back s a c r o i l i a c and h i p c o n d i t i o n , c l a i m 
a n t ' s a t t o r n e y i s awarded a $2,500 assessed f e e , p a y a b l e by SAIF. 



2016 C i t e as 42 Van N a t t a 2016 (1990V September 19, 1990 

I n t h e M a t t e r o f t h e Compensation o f 
CAP T. JESSUP, JR., Claimant 

WCB Case No. 88-22094 
ORDER ON REVIEW 

Don W i l l n e r & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Tooze, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h : (1) 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r h i s mid-back 
c o n d i t i o n f r o m 17 p e r c e n t (54.4 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 
34 p e r c e n t (108.8 d e g r e e s ) ; and (2) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f h i s r i g h t knee f r o m 14 p e r c e n t 
( 2 1 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 18 p e r c e n t (27 d e g r e e s ) . On 
r e v i e w , t h e i s s u e i s e x t e n t o f scheduled and unscheduled permanent d i s a b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c l u s i o n o f t h e 
l a s t two p a r a g r a p h s and t h e " U l t i m a t e F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l 
i t y , ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

I n t h i s case, c l a i m a n t was m e d i c a l l y s t a t i o n a r y on October 1 1 , 1988, 
and t h e D e t e r m i n a t i o n Order i s s u e d on November 2 1 , 1988. T h e r e f o r e , t h e 
" s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 436-35-001 e t s e g ) , as 
amended by t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988, a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . 

Unscheduled D i s a b i l i t y 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under 
t h e " s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y , and i m p a i r m e n t . 
Once e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s 
m u l t i p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two 
f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r 
centage o f uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 60 y e a r s i s + 1 . Former 
OAR 436-35-290. 

Formal E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12+ y e a r s o f f o r m a l e d u c a t i o n i s 
0. Former OAR 436-35-300(3) 



Cap T. Jessup, J r . , 42 Van N a t t a 2016 (1990) 

S k i l l s 

2017 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n s T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 3 as a f u r n a c e t e n d e r (DOT # 502.482-010). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

T r a i n i n g 

The i n s u r e r argues t h a t t h e Referee e r r e d i n a s s i g n i n g an " e d u c a t i o n 
v a l u e " o f + 1 . The i n s u r e r argues t h a t t h e a s s i g n e d v a l u e s h o u l d be 0 because 
c l a i m a n t had v o c a t i o n a l t r a i n i n g i n c r i m i n o l o g y 20-23 y e a r s p r i o r t o c l a i m a n t ' s 
a c c i d e n t . However, under former OR 436-35-300(5), i f t h e r e i s no d o c u m e n t a t i o n 
o f c l a i m a n t ' s v o c a t i o n a l t r a i n i n g i n c r i m i n o l o g y , t h e n a +1 v a l u e s h o u l d be a l 
lowed. C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r t r a i n i n g i s + 1 . Former OAR 436-35-300(5). 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 4, t h e f o r m a l e d u c a t i o n v a l u e p l u s 
t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 4 3 6 - 3 5 - 3 0 0 ( 6 ) . 

A d a p t a b i l i t y 

The i n s u r e r argues t h a t t h e Referee e r r e d i n a s s i g n i n g an a d a p t a b i l i t y 
r a t i n g o f 6. We agree. 

An a d a p t a b i l i t y v a l u e f o r c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s o r 
h e r u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] and who has n o t 
r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l 
c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e 
i n j u r y . Former OAR 436-35-310(4). Claimant i s u n a b l e t o r e t u r n t o h i s u s u a l 
and customary work and has n o t r e t u r n e d t o , o r been o f f e r e d , r e g u l a r o r m o d i f i e d 
work s i n c e he became m e d i c a l l y s t a t i o n a r y . 

The Referee r e l i e d upon t h e v o c a t i o n a l c o u n s e l o r ' s e v a l u a t i o n o f 
c l a i m a n t ' s p h y s i c a l c a p a c i t y l i m i t a t i o n s and h e l d t h a t c l a i m a n t was r e s t r i c t e d 
t o s e d e n t a r y / l i g h t employment. We r e j e c t t h e c o n c l u s i o n s o f t h e v o c a t i o n a l coun
s e l o r as t o c l a i m a n t ' s p h y s i c a l c a p a c i t y l i m i t a t i o n s . The v o c a t i o n a l c o u n s e l o r 
was n o t shown t o be a competent e x p e r t t o make p h y s i c a l c a p a c i t y e v a l u a t i o n s . 
The p e r s u a s i v e m e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y 
f a l l s between t h e l i g h t and medium c a t e g o r i e s as d e f i n e d i n f o r m e r OAR 436-35-
3 1 0 ( 4 ) . (Ex. 5 3 - 7 ) . I n t h i s case, t h e v a l u e s f o r t h e two c a t e g o r i e s a r e a v e r 
aged t o o b t a i n t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e . Former OAR 436-35-310(4). 
The average o f 4, t h e v a l u e f o r l i g h t p h y s i c a l c a p a c i t y , and 1, t h e v a l u e f o r 
medium p h y s i c a l c a p a c i t y , i s 2.5. 

S t a n d a r d s D i s a b i l i t y Computation 

The Age and E d u c a t i o n sum i s 5. T h i s v a l u e i s m u l t i p l i e d by t h e 
a d a p t a b i l i t y f a c t o r o f 2.5 t o y i e l d t h e p r o d u c t 12.5. To t h i s p r o d u c t i s added 
t h e i m p a i r m e n t v a l u e . The Referee a s s i g n e d an impairment v a l u e o f 4, and we 
a g r e e . The t o t a l sum i s 16.5 p e r c e n t d i s a b i l i t y . T h i s r e s u l t i s rounded t o t h e 
n e x t h i g h e r whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent 
u n s c h e d u l e d d i s a b i l i t y under t h e s t a n d a r d s i s , t h e r e f o r e , 17 p e r c e n t , as awarded 
by t h e D e t e r m i n a t i o n Order. 



2018 

Scheduled D i s a b i l i t y - Knee 

Cap T. Jessup, J r . , 42 Van N a t t a 2016 (1990) 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s scheduled d i s a b i l i t y award 4 p e r c e n t 
o v e r t h a t awarded by t h e D e t e r m i n a t i o n Order. The i n s u r e r f i r s t argues t h a t t h e 
R e f e r e e e r r e d by comparing c l a i m a n t ' s i n j u r e d l e g t o a p e r f e c t l e g r a t h e r t h a n 
t o c l a i m a n t ' s u n i n j u r e d l e g t o e s t a b l i s h t h e b a s i s from w h i c h t o f i n d l o s s o f 
range o f m o t i o n . The v a l u e g i v e n f o r c l a i m a n t ' s l o s t range o f m o t i o n i n h i s 
r i g h t knee i s based upon a c t i v e degrees o f m o t i o n . " I t i s compared t o t h e 
degrees o f m o t i o n p o s s i b l e i n t h e c o n t r a l a t e r a l normal j o i n t , o r t o ranges o f 
m o t i o n e s t a b l i s h e d by t h e American M e d i c a l A s s o c i a t i o n . " Former OAR 436-35-
0 1 0 ( 3 ) ; Don G. Cvsewski, 42 Van N a t t a 890 ( 1 9 9 0 ) . 

C l a i m a n t was a b l e t o f l e x h i s u n i n j u r e d l e f t knee 135 degrees, w h i c h 
e s t a b l i s h e s h i s normal range o f f l e x i o n , and was a b l e t o f l e x h i s i n j u r e d r i g h t 
knee 125 degrees. (Ex. 5 3 - 5 ) . The 10 degree d i f f e r e n c e (10/135) i s u t i l i z e d t o 
d e t e r m i n e t h e p r o p o r t i o n a l l o s s o f t h e maximum v a l u e f o r l o s s o f f l e x i o n i n t h e 
knee. Here t h e v a l u e i s 3.9 p e r c e n t . Former OAR 436-35-220(1). 

The i n s u r e r a l s o argues t h a t t h e Referee e r r e d by a s s i g n i n g a v a l u e 
f o r a p a r t i a l removal o f t h e meniscus. Former OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( c ) a l l o w s p r o 
p o r t i o n a t e l o s s e s f o r l e s s t h a n a complete removal. The o p e r a t i o n r e p o r t i n d i 
c a t e s t h e " m e d i a l meniscus was trimmed u s i n g b a s k e t b i t e r s and a s h a v e r . " 
(Ex. 1 2 - 1 ) . A t r i m i s a p a r t i a l removal and t h e Referee c o r r e c t l y a s s i g n e d a 
v a l u e o f 5 p e r c e n t . Former OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( c ) . 

The R e f e r e e i n c o r r e c t l y a s s i g n e d a 5 degree ( 1 p e r c e n t ) v a l u e f o r l o s s 
o f e x t e n s i o n o f c l a i m a n t ' s r i g h t knee. The m e d i c a l e v i d e n c e i n d i c a t e s t h a t 
c l a i m a n t " h y p e r e x t e n d s 5 degrees b i l a t e r a l l y . " (Ex. 5 3 . 5 ) . H y p e r e x t e n s i o n i s 
o v e r e x t e n s i o n and c l a i m a n t has n o t l o s t any m o t i o n . 

A d d i t i o n a l l y , t h e Referee a s s i g n e d a 5 p e r c e n t v a l u e f o r a t r o p h y p u r 
suant t o f o r m e r OAR 436-35-230(5). However, t h e m e d i c a l e v i d e n c e i n d i c a t e s t h a t 
c l a i m a n t ' s " [ m j u s c l e s t r e n g t h i s good i n t h e lower e x t r e m i t i e s . There i s no 
e v i d e n c e o f weakness. . .muscle s t r e n g t h i s f e l t t o be good a t t h e q u a d r i c e p s and 
h a m s t r i n g s . " (Ex. 53-4, 5 3 - 5 ) . The evidence does n o t e s t a b l i s h a t r o p h y and 
t h e r e s h o u l d be no v a l u e a s s i g n e d f o r l o s s o f s t r e n g t h o r a t r o p h y . 

We f i n d t h e t o t a l r a t i n g f o r t h e knee by c o m b i n i n g ( n o t a d d i n g ) t h e 
r a t i n g f o r decreased m o t i o n , 3.9 p e r c e n t , w i t h t h e v a l u e f o r t h e p a r t i a l removal 
o f t h e meniscus, 5 p e r c e n t , f o r a t o t a l o f 8.7 p e r c e n t w h i c h i s rounded up t o 9 
p e r c e n t . Former OAR 436-35-220(4). 

The D e t e r m i n a t i o n Order awarded 14 p e r c e n t (21 d e g r e e s ) . 
Because t h e i n s u r e r has n o t r e q u e s t e d a r e d u c t i o n o f t h e D e t e r m i n a t i o n Order, we 
a f f i r m t h e D e t e r m i n a t i o n Order. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 30, 1989 i s r e v e r s e d . The November 
21 , 1988 D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . 



September 19, 1990 C i t e as 42 Van N a t t a 2019 (1990) 2019 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD JOHNSON, Claimant 
WCB Case No. 88-20093 

ORDER ON REVIEW 
Hampson, e t a l . , C l aimant A t t o r n e y s 
Rankin, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r w h i c h : (1) de
c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; (2) i n c r e a s e d c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y f o r a h i p i n j u r y f rom 59 p e r c e n t (188.8 d e g r e e s ) , as 
awarded by p r i o r D e t e r m i n a t i o n Orders, t o 80 p e r c e n t (256 d e g r e e s ) ; and 
(3) a f f i r m e d p r i o r D e t e r m i n a t i o n Order awards t o t a l l i n g 50 p e r c e n t (75 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s l e f t l e g . I n 
t h e a l t e r n a t i v e , c l a i m a n t r e q u e s t s remand f o r f u r t h e r e v i d e n c e t a k i n g and re c o n 
s i d e r a t i o n . On r e v i e w t h e i s s u e s a r e remand, e x t e n t o f uns c h e d u l e d and sched
u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , who was 44 years o l d a t t h e t i m e o f t h e h e a r i n g , i n j u r e d h i s 
l e f t h i p and l e f t l o w e r e x t r e m i t y when h i s horse r e a r e d and f e l l on him. 
C l a i m a n t was w o r k i n g as a ranch hand a t t h e t i m e . 

Subsequent t o t h e compensable i n j u r y , c l a i m a n t has had two complete 
h i p a r t h r o p l a s t i e s w h i c h caused numerous, adverse s i d e e f f e c t s p r e c i p i t a t i n g 
s e v e r a l subsequent s u r g e r i e s i n c l u d i n g bone g r a f t i n g and a s p i r a t i o n o f s e p t i c 
o r g a n i s m s — a t o t a l o f a t l e a s t s i x s u r g i c a l p r o c e d u r e s on c l a i m a n t ' s h i p . (Ex. 
9 9 ) . C l a i m a n t had a r t h r o s c o p i c s u r g e r y on h i s l e f t knee i n 1982 and a g a i n i n 
1984, f o l l o w e d by c o m p l i c a t i o n s r e q u i r i n g a t h i r d p r o c e d u r e when Staph e p i d e r m i -
t i s was f o u n d , l e a v i n g c l a i m a n t w i t h d e g e n e r a t i v e j o i n t d i s e a s e , secondary t o 
t h e s u r g e r i e s . (Ex. 99; Voc. Ex. 4 5 ) . 

At t h e t i m e o f i n j u r y , c l a i m a n t a l s o s u s t a i n e d a f r a c t u r e d l e f t a n k l e 
w h i c h l e f t r e s i d u a l problems and a f r a c t u r e d g r e a t t o e w h i c h l e f t a l o s s o f 
f u n c t i o n c o n s i d e r e d t o be m o d e r a t e l y severe. (Ex. 1, 4, 28, 58, 9 9 ) . C l a i m a n t 
s u s t a i n e d a s h o r t e n i n g o f t h e l e f t l e g and s i g n i f i c a n t l o s s o f muscle mass i n 
h i s l e f t h i p . (Ex. 9 9 ) . 

I n 1988, t h e O r t h o p a e d i c C o n s u l t a n t s found c l a i m a n t t o be over 82 p e r 
c e n t d i s a b l e d on h i s low e r l e f t s i d e a c c o r d i n g t o AMA G u i d e l i n e s . (Ex. 9 9 - 7 ) . 

U n t i l t h e a c c i d e n t , c l a i m a n t had been a cowboy/ranch hand most o f h i s 
empl o y a b l e y e a r s a l t h o u g h he worked f o r a few months i n a meat p a c k i n g p l a n t on 
t h e k i l l f l o o r and a few months as a c o n s t r u c t i o n l a b o r e r . (Ex. 4 5 ) . C l a i m a n t , 
due t o h i s compensable i n j u r y , cannot r e t u r n t o work i n t h e s e a r e a s . 

Subsequent t o h i s compensable i n j u r y , v o c a t i o n a l a s s i s t a n c e began i n 
1979. (Voc. Ex. 1-13). C l a i m a n t c o n s i s t e n t l y i n d i c a t e d t o h i s v o c a t i o n a l coun
s e l o r s t h a t he was w i l l i n g t o seek employment and w i l l i n g t o r e l o c a t e i f neces
s a r y . As a v o c a t i o n a l a s s i s t e e , c l a i m a n t was "above average on a t t e n d a n c e / 
p u n c t u a l i t y ... v e r y w i l l i n g and c o u l d p r o b a b l y b e s t be d e s c r i b e d as 'steady.'" 
(Ex. 2 1 ) . A f t e r t h e a c c i d e n t , c l a i m a n t r e l o c a t e d and completed t r a i n i n g as a 
bootmaker. Because o f h i s p h y s i c a l l i m i t a t i o n s , c l a i m a n t i s n o t a b l e t o work 
f a s t enough making b o o t s t o make enough money t o l i v e on. Not f r o m a l a c k o f 
e f f o r t , c l a i m a n t was unable t o f i n d work as a shoe r e p a i r m a n i n communities 
w i t h i n h i s g e o g r a p h i c a l area ( E a s t e r n Oregon). (Ex. 4 2 - 2 ) . 
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A l t h o u g h a h i g h s c h o o l g r a d u a t e , c l a i m a n t t e s t e d low i n academic 
s k i l l s , e s p e c i a l l y i n math and r e a d i n g . (Ex. 43-10). C l a i m a n t , on h i s own 
v o l i t i o n a f t e r t h e a c c i d e n t , e n r o l l e d i n a d u l t e d u c a t i o n a l c l a s s e s t o improve 
h i s r e a d i n g and math s k i l l s w h i c h he f o l l o w e d t h r o u g h on f o r s e v e r a l y e a r s , o n l y 
i n t e r r u p t e d by s u r g e r i e s . (Ex. 50) Claimant worked c o n s i s t e n t l y t o improve h i s 
E n g l i s h and m a t h e m a t i c a l s k i l l s . (Ex. 51-2). 

To become employable, c l a i m a n t would r e q u i r e s u b s t a n t i a l v o c a t i o n a l 
r e h a b i l i t a t i o n because he possesses m i n i m a l r e s i d u a l t r a n s f e r a b l e s k i l l s a p p r o 
p r i a t e f o r t r a i n i n g / e m p l o y m e n t w i t h i n h i s p h y s i c a l c a p a c i t y . (Ex. 4 5 ) . A p t i 
t u d e t e s t s i n d i c a t e t h a t c l a i m a n t would work b e s t i n an o c c u p a t i o n d e a l i n g w i t h 
o b j e c t s r a t h e r t h a n one whic h would r e q u i r e e x t e n s i v e work w i t h p e o p l e and/or 
l a r g e groups o f p e o p l e . (Ex. 43 - 6 ) . I n 1981 an a p t i t u d e t e s t s p e c i f i c a l l y i n 
d i c a t e d t h a t c l a i m a n t would n o t be an a p p r o p r i a t e c a n d i d a t e f o r o r t h o l i s t / 
p r o t h e t i s t t r a i n i n g . (Ex. 4 3 ) . To t r a i n as an o r t h o l i s t / p r o t h e t i s t , c l a i m a n t 
would have t o t a k e a b a s i c anatomy c l a s s , which g i v e n h i s low academic s c o r e s , 
would have been t o o d i f f i c u l t f o r c l a i m a n t . ( T r . 68 & 6 9 ) . Dr. F i t c h , M.D., 
r e c o n s t r u c t i v e o r t h o p e d i s t , e x p l a i n e d i n 1988, t h a t c l a i m a n t c o u l d n o t p h y s i 
c a l l y meet t h e r e q u i r e m e n t s o f a copy machine r e p a i r p erson because c l a i m a n t 
w o u l d n o t even be a b l e t o c a r r y h i s t o o l s . (Ex. 66 - 1 ) . Other t h a n t h e b o o t -
making c o u r s e , no o t h e r v o c a t i o n a l t r a i n i n g has been p r o v i d e d . A t t h e t i m e o f 
t h e h e a r i n g , no s u i t a b l e employment o r t r a i n i n g had been fou n d f o r c l a i m a n t . 
(Ex. 68; T r . 63- 7 2 ) . 

C l a i m a n t made r e a s o n a b l e e f f o r t s t o seek r e g u l a r , g a i n f u l employment. 
A d d i t i o n a l e f f o r t s would have been f u t i l e . But f o r h i s compensable i n j u r y , 
c l a i m a n t w o u ld be w i l l i n g t o make a d d i t i o n a l work search e f f o r t s . 

CONCLUSIONS OF LAW AND OPINION 

Remand 

C l a i m a n t r e q u e s t s remand f o r "proper development" o f v o c a t i o n a l e v i 
dence. We may remand t o t h e Referee i f we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656 . 2 9 5 ( 5 ) . We f i n d t h e evide n c e i n t h e p r e s e n t case s u f f i c i e n t t o r e v i e w on 
t h e m e r i t s . 

E x t e n t o f D i s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d . I n making her d e t e r m i n a t i o n , t h e Referee found t h a t no m e d i c a l r e p o r t 
i n d i c a t e s t h a t c l a i m a n t i s pe r m a n e n t l y and t o t a l l y d i s a b l e d and t h a t c l a i m a n t ' s 
e f f o r t s t o w a r d s g e t t i n g back i n t o t h e work f o r c e have been l e s s t h a n o p t i m a l . 

C l a i m a n t must pr o v e by a preponderance o f t h e e v i d e n c e t h a t he i s p e r 
m a n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . A l t h o u g h 
s e v e r e l y d i s a b l e d , c l a i m a n t i s n o t t o t a l l y i n c a p a c i t a t e d on a p h y s i c a l o r medi
c a l b a s i s a l o n e . Consequently, c l a i m a n t can p r e v a i l o n l y by p r o v i n g t h a t he 
f a l l s w i t h i n t h e " o d d - l o t " d o c t r i n e . Under t h a t d o c t r i n e , a d i s a b l e d p e r s o n , 
w i t h some r e s i d u a l p h y s i c a l c a p a c i t y , may be per m a n e n t l y and t o t a l l y d i s a b l e d 
due t o a c o m b i n a t i o n o f h i s p h y s i c a l c o n d i t i o n and c e r t a i n n onmedical f a c t o r s , 
such as age, e d u c a t i o n , work e x p e r i e n c e s , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , 
m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade Co., 
72 Or App 397 ( 1 9 8 5 ) . 

Under t h e " o d d - l o t " d o c t r i n e , c l a i m a n t must d e m o n s t r a t e t h a t he i s 
w i l l i n g t o r e - e n t e r t h e work f o r c e and t h a t he has made r e a s o n a b l e e f f o r t s t o do 
so. F a i l u r e t o l o o k f o r work may be c o n s i d e r e d r e a s o n a b l e when such a t t e m p t s 
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w o u l d be f u t i l e . See Butcher v. SAIF, 45 Or App 318 ( 1 9 8 3 ) . However, even i f a 
work s e a r c h would be f u t i l e , such a c l a i m a n t must e s t a b l i s h t h a t he o r she, b u t 
f o r t h e compensable i n j u r y , would have been w i l l i n g t o seek r e g u l a r g a i n f u l em
p l o y m e n t . SAIF v. Stephen, 303 Or 41 (1989). 

The m e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t i s s e v e r e l y d i s a b l e d as a 
consequence o f t h e c u m u l a t i v e e f f e c t o f h i s i n j u r i e s and s u r g e r i e s . C l a i m a n t 
c a n n o t r e t u r n t o t h e work he had done f o r t h e 15 y e a r s p r i o r t o h i s i n j u r y , and 
i s l i m i t e d t o s e d e n t a r y work. The O r t h o p a e d i c C o n s u l t a n t s w r o t e , 

" . . . ( c l a i m a n t ) has a c o m b i n a t i o n o f problems w h i c h we 
choose t o r a t e as impairment o f t h e e n t i r e l e f t l o w e r 
e x t r e m i t y r a t h e r t h a n r a t i n g each j o i n t s e p a r a t e l y . . . . 
I t i s o b v i o u s t h a t v o c a t i o n a l placement w i l l be q u i t e 
d i f f i c u l t . He i s o n l y q u a l i f i e d f o r a s e d e n t a r y p o s i 
t i o n where he i s a b l e t o c o n t r o l how much s i t t i n g and 
s t a n d i n g he does.... The p r o g n o s i s f o r problems w i t h 
t h e l e f t h i p and knee i n t h e f u t u r e a r e n o t good...." 
(Ex. 99-7, 9 9 - 8 ) . 

C l a i m a n t has m i n i m a l t r a n s f e r a b l e s k i l l s a p p r o p r i a t e f o r work w i t h i n 
h i s p h y s i c a l c a p a c i t i e s . D u r i n g t h e t e n years o f v o c a t i o n a l a s s i s t a n c e , 
c l a i m a n t has been w i l l i n g and c o o p e r a t i v e . However, v o c a t i o n a l a s s i s t a n c e has 
been u n s u c c e s s f u l . V o c a t i o n a l c o u n s e l o r s have r e p e a t e d l y i g n o r e d c l a i m a n t ' s 
a b i l i t i e s and l i m i t a t i o n s and c o n c e n t r a t e d on i n a p p r o p r i a t e employment p o s s i b i l 
i t i e s and t r a i n i n g such as t r a i n i n g t o be an o r t h o l i s t / p r o t h e t i s t , as a super
v i s o r o f m e n t a l l y r e t a r d e d a d u l t s , as a d e n t a l l a b t e c h n i c i a n , and as a copy 
machine r e p a i r p e r s o n (Ex. 43-7; 53-2; 55-2; 56-2, 6 6 - 1 ) . A l t h o u g h a v o c a t i o n a l 
c o u n s e l o r o p i n e d t h a t c l a i m a n t needed t o improve h i s a t t i t u d e t o w a r d s l o o k i n g 
f o r employment (Ex. 5 3 - 2 ) , and a t h e a r i n g s p e c u l a t e d as t o j o b a v a i l a b i l i t y f o r 
c l a i m a n t , we c o n c l u d e t h a t c l a i m a n t ' s a t t i t u d e j u s t i f i a b l y d e t e r i o r a t e d and t h a t 
h i s f a i l u r e t o c o n t i n u e t o l o o k f o r work was r e a s o n a b l e because f u r t h e r a t t e m p t s 
w o u l d be f u t i l e . (Ex. 53-2, 53-4). F u r t h e r m o r e , j o b a v a i l a b i l i t y cannot be 
based on s p e c u l a t i o n . We a r e persuaded t h a t c l a i m a n t would be w i l l i n g t o seek 
r e g u l a r , g a i n f u l employment, b u t f o r h i s compensable i n j u r y . 

T a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s age, e d u c a t i o n , work e x p e r i e n c e , 
a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r and m e n t a l c a p a c i t y , we c o n c l u d e t h a t c l a i m a n t 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f h i s compensable 1979 i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d March 13, 1989 i s r e v e r s e d . I n l i e u o f t h e 
R e f e r e e ' s i n c r e a s e d award o f unscheduled permanent d i s a b i l i t y , c l a i m a n t i s 
g r a n t e d permanent t o t a l d i s a b i l i t y e f f e c t i v e March 13, 1989, t h e d a t e t h e hear
i n g r e c o r d c l o s e d . The i n s u r e r i s p e r m i t t e d t o o f f s e t permanent d i s a b i l i t y pay
ments p a i d subsequent t o t h a t d a t e a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
b e n e f i t s . C l a i m a n t ' s a t t o r n e y i s awarded a f e e e q u a l t o 25 p e r c e n t o f t h e i n 
c r e a s e d d i s a b i l i t y compensation c r e a t e d by t h i s o r d e r , p a y a b l e by t h e i n s u r e r 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , except t h a t t o t a l o u t - o f - c o m p e n s a t i o n f e e s 
awarded by t h e Referee and t h e Board s h a l l n o t exceed $6,000. 
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I n t h e M a t t e r o f t h e Compensation o f 
GREGORY D. MARSHALL, Claimant 

WCB Case No. 88-18154 
ORDER ON REVIEW 

F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Shebley's o r d e r 
t h a t i n c r e a s e d h i s award o f unscheduled permanent d i s a b i l i t y f o r a low back 
c o n d i t i o n f r o m 6 p e r c e n t (19.2 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 
12 p e r c e n t (38.4 d e g r e e s ) . On r e v i e w t h e i s s u e i s e x t e n t o f un s c h e d u l e d perma
nent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d 
i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions o f Law and O p i n i o n , " as 
supplemented by t h e f o l l o w i n g comments. 

On r e v i e w , c l a i m a n t does n o t c o n t e s t h i s award under t h e s t a n d a r d s , 
b u t i n s t e a d argues t h a t t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t he i s e n t i 
t l e d t o a g r e a t e r award o f d i s a b i l i t y t h a n c o n t e m p l a t e d by t h e s t a n d a r d s . 
F i r s t , c l a i m a n t contends t h a t t h e Referee f a i l e d t o g i v e credence t o v o c a t i o n a l 
e x p e r t o p i n i o n t h a t he i s p r e c l u d e d from p e r f o r m i n g 84 p e r c e n t o f t h e j o b s , 
i n t h e two c a t e g o r i e s o f l a b o r e r and m a r k e t i n g , f o r w h i c h he p r e v i o u s l y q u a l i 
f i e d . (Ex. 5 0 ) . C l a i m a n t a s s e r t s t h a t h i s o c c u p a t i o n a l h i s t o r y o f : warehouse
man, p a i n t e r , and bus d r i v e r , may be c l a s s i f i e d i n t h e medium work r a n g e , how
e v e r , t h e s e j o b s r e q u i r e b e n d i n g , s t o o p i n g , and/or c o n t i n u o u s s i t t i n g and t h u s 
he i s p r e c l u d e d f r o m p e r f o r m i n g them. 

Next, c l a i m a n t argues t h a t t h e j o b s he c u r r e n t l y q u a l i f i e s f o r w o u ld 
r e s u l t i n a l o s s i n wages o f about $4,000 per yea r . T h i s f i g u r e i s based on t h e 
h i g h e s t p a y i n g j o b c l a i m a n t has been o f f e r e d s i n c e h i s i n j u r y . F i n a l l y , 
c l a i m a n t a s s e r t s t h a t h i s t h r e e y e a r s o f c o l l e g e a r e m i s l e a d i n g because h i s 
grades a r e so low. Consequently, even i f he g o t h i s t e a c h i n g degree, i t i s 
d o u b t f u l he w o u l d be employable i n an academic area. 

The R e f e r e e addressed a l l o f c l a i m a n t ' s " c l e a r and c o n v i n c i n g " a r g u 
ments and c o n c l u d e d t h a t i t was n o t h i g h l y p r o b a b l e , nor had c l a i m a n t p r o d u c e d 
e x t r a o r d i n a r i l y p e r s u a s i v e e v i d e n c e , t h a t t h e s t a n d a r d s y i e l d e d an i n a d e q u a t e 
award. We concur w i t h t h i s d e t e r m i n a t i o n . 

We c o n c l u d e t h a t c l a i m a n t ' s age, e d u c a t i o n , t r a i n i n g , a d a p t a b i l i t y and 
s k i l l s have a l l been t a k e n i n t o c o n s i d e r a t i o n under t h e Referee's a p p l i c a t i o n o f 
t h e s t a n d a r d s . T h e r e f o r e , t h o s e f a c t o r s do n o t n e c e s s a r i l y c o n s t i t u t e c l e a r and 
c o n v i n c i n g e v i d e n c e under ORS 656.283(7) t h a t c l a i m a n t was n o t a d e q u a t e l y com
pe n s a t e d . See Henry H. S t i n n e t t , 42 Van N a t t a 1187 ( 1 9 9 0 ) . 

I n R i c h a r d L. S p r o u l . 42 Van N a t t a 1516, 1518 ( 1 9 9 0 ) , we r e c e n t l y h e l d 
t h a t a c l a i m a n t ' s p h y s i c a l c a p a c i t y t o do c e r t a i n work and t h e c o r r e s p o n d i n g 
l i m i t a t i o n s caused by t h e compensable i n j u r y a r e a l r e a d y c o n s i d e r e d under a 
s t a n d a r d s a n a l y s i s and "do n o t equate t o a d d i t i o n a l d i s a b i l i t y . " Here, 
c l a i m a n t ' s r e s i d u a l f u n c t i o n a l c a p a c i t y r e s t r i c t i o n s were a l r e a d y r a t e d and t h u s 
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do n o t , i n and o f th e m s e l v e s , c o n s t i t u t e c l e a r and c o n v i n c i n g e v i d e n c e o f a d d i 
t i o n a l i m p a i r m e n t . 

We a r e a l s o n o t c o n v i n c e d by c l a i m a n t ' s c o n t e n t i o n t h a t he i s p r e 
c l u d e d f r o m p e r f o r m i n g 84 p e r c e n t o f two c a t e g o r i e s o f j o b s f o r w h i c h he was 
p r e v i o u s l y q u a l i f i e d . I n d e t e r m i n i n g d i s a b i l i t y , we c o n s i d e r t h e b r o a d range o f 
o c c u p a t i o n s a v a i l a b l e i n t h e l a b o r market. E a r n i n g c a p a c i t y i s based upon n o t 
o n l y t h e number o f j o b s a worker can p e r f o r m , b u t a l s o upon such f a c t o r s as 
wages, number o f hours/days worked, a v a i l a b i l i t y o f j o b s i n t h e w o r k e r ' s hypo
t h e t i c a l l a b o r m arket, e t c . See G o l d i e M. Ames, 42 Van N a t t a 1657 ( 1 9 9 0 ) . 
F u r t h e r m o r e , a p r i v a t e r e h a b i l i t a t i o n c o n s u l t a n t s t a t e d t h a t i t i s n o t a c c u r a t e 
t o assume c l a i m a n t w i l l e x p e r i e n c e a l o n g t e r m o r permanent l o s s o f e a r n i n g 
c a p a c i t y as he makes t h e a d j u s t m e n t t o l i g h t and m o d i f i e d medium work. (Ex. 
5 1 ) . There a r e i n f a c t j o b s w i t h c l a i m a n t ' s c u r r e n t employer t h a t c o u l d be 
p e r f o r m e d by c l a i m a n t w i t h o u t v i o l a t i n g h i s m e d i c a l r e s t r i c t i o n s . ( T r . 2 4 ) . 

F i n a l l y , we f a i l t o see how c l a i m a n t ' s poor c o l l e g e grades and 
a r g u a b l y low p r o s p e c t s f o r t e a c h i n g academic s u b j e c t s i n e l e m e n t a r y s c h o o l i s 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t has a d d i t i o n a l d i s a b i l i t y o u t s i d e 
t h e s t a n d a r d s . The Referee d i d n o t f i n d c l a i m a n t more a d a p t a b l e because o f t h i s 
a d d i t i o n a l s c h o o l i n g . I n f a c t , t h e Referee agrees t h a t c l a i m a n t w o u ld p r o b a b l y 
o n l y q u a l i f y f o r p h y s i c a l e d u c a t i o n i n s t r u c t i o n and s h o u l d c o n c e n t r a t e h i s j o b 
s e a r c h i n warehouse work i n t h e l i g h t t o medium range. (Order, p. 4 ) . 

F u r t h e r m o r e , c l a i m a n t ' s " s t a n d a r d s " r a t i n g i s n o t a f f e c t e d one way o r 
t h e o t h e r by t h e f a c t t h a t he has completed t h r e e y e a r s t o w a r d an e l e m e n t a r y 
s c h o o l t e a c h i n g degree. Under OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) , c l a i m a n t w o u l d n o t g e t a 
v a l u e f o r f o r m a l e d u c a t i o n anyway because he has a h i g h s c h o o l degree. A l s o , 
t h e R e f e r e e d i d n o t c o n s i d e r t h e c o l l e g e work as a d d i t i o n a l " t r a i n i n g " under OAR 
436-3 5 - 3 0 0 ( 5 ) , because he concluded " ( t ] h e r e i s no d o c u m e n t a t i o n d e m o n s t r a t i n g 
competence i n any s p e c i f i c v o c a t i o n a l p u r s u i t . " (Order, p. 5 ) . A c c o r d i n g l y , we 
ar e n o t persuaded t h a t c l a i m a n t ' s poor c o l l e g e grades and s p e c u l a t i v e low 
p r o s p e c t s f o r o b t a i n i n g a t e a c h i n g j o b i n t h e f u t u r e y i e l d an i n a d e q u a t e award 
o f c u r r e n t d i s a b i l i t y under t h e s t a n d a r d s . 

ORDER 

The Referee's o r d e r d a t e d May 17, 1989 i s a f f i r m e d . 

September 19, 1990 C i t e as 42 Van N a t t a 2023 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ALLEN C. MOORE, Claimant 

WCB Case Nos. 88-06009, 88-06008, 88-04898 & 88-04897 
ORDER ON REVIEW 

B r i a n R. Whitehead, Cl a i m a n t A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and P e r r y . 

C o u n t r y Companies Northwest r e q u e s t s r e v i e w o f t h a t p o r t i o n o f A r b i 
t r a t o r M i c h a e l Johnson's o r d e r t h a t awarded an i n s u r e r - p a i d a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d i n t h i s r e s p o n s i b i l i t y case. On r e v i e w , t h e i s s u e i s a t t o r n e y 
f e e s . We a f f i r m . 
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FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s r i g h t knee i n October 1981 w h i l e 
w o r k i n g f o r C o u n t r y Companies' i n s u r e d . Sometime t h e r e a f t e r , t h e employer 
changed i t s w o r k e r s ' compensation coverage from C o u n t r y Companies t o L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . Subsequent t o t h i s change i n cov e r a g e , 
c l a i m a n t was i n v o l v e d i n an i n d u s t r i a l a c c i d e n t i n December 1987 and he f i l e d an 
a g g r a v a t i o n c l a i m a g a i n s t Country Companies, as w e l l as a "new i n j u r y " c l a i m 
a g a i n s t L i b e r t y N o r t h w e s t . 

I n F e b r u a r y 1988, Country Companies i s s u e d a d e n i a l o f r e s p o n s i b i l i t y 
f o r an a g g r a v a t i o n o f a r i g h t knee i n j u r y . I n March 1988, L i b e r t y N o r t h w e s t 
a l s o d e n i e d r e s p o n s i b i l i t y . An o r d e r i s s u e d d e s i g n a t i n g a p a y i n g agent p u r s u a n t 
t o ORS 656.307 on March 28, 1988. Subsequently, t h e p r e s e n t a r b i t r a t i o n p r o 
c e e d i n g was h e l d b e f o r e R e f e r e e / A r b i t r a t o r Johnson who i s s u e d an o r d e r s e t t i n g 
a s i d e C o u n t r y Companies' d e n i a l and u p h o l d i n g L i b e r t y N o r t h w e s t ' s d e n i a l . The 
A r b i t r a t o r a l s o o r d e r e d Country Companies t o pay c l a i m a n t ' s a t t o r n e y f e e s . On 
r e c o n s i d e r a t i o n , t h e A r b i t r a t o r adhered t o h i s o r i g i n a l d e c i s i o n p e r t a i n i n g t o 
t h e a t t o r n e y f e e award. 

C l a i m a n t ' s a t t o r n e y p a r t i c i p a t e d i n e x t e n s i v e p r e h e a r i n g p r e p a r a t i o n , 
as w e l l as a m o d e r a t e l y l e n g t h y h e a r i n g and two p o s t - h e a r i n g d e p o s i t i o n s . Coun
s e l a l s o s u b m i t t e d w r i t t e n c l o s i n g arguments and responded t o e v i d e n t i a r y o b j e c 
t i o n s a r i s i n g o u t o f b o t h d e p o s i t i o n s . Through c l a i m a n t ' s d i r e c t e x a m i n a t i o n a t 
t h e a r b i t r a t i o n p r o c e e d i n g , c l a i m a n t ' s a t t o r n e y p r e s e n t e d f a c t u a l e v i d e n c e nec
e s s a r y f o r t h e d e t e r m i n a t i o n o f t h e r e s p o n s i b i l i t y i s s u e . C l a i m a n t ' s a t t o r n e y 
d e v e l o p e d and s u b m i t t e d m e d i c a l evidence which was r e l i e d on a t h e a r i n g and d u r 
i n g t h e d e p o s i t i o n . Throughout t h e app e a l , c l a i m a n t ' s a t t o r n e y t o o k t h e p o s i 
t i o n t h a t C o u n t r y Companies' r e s p o n s i b i l i t y d e n i a l s h o u l d be o v e r t u r n e d , as t h i s 
was an a g g r a v a t i o n o f t h e o l d i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The s o l e i s s u e on r e v i e w i s whether c l a i m a n t ' s a t t o r n e y " a c t i v e l y and 
m e a n i n g f u l l y " p a r t i c i p a t e d i n t h e r e s p o n s i b i l i t y a r b i t r a t i o n p r o c e e d i n g under 
ORS 6 5 6 . 3 0 7 ( 5 ) , so as t o e n t i t l e him t o an a t t o r n e y f e e . S u b s e c t i o n (5) p r o 
v i d e s t h a t : 

" [ t ] h e c l a i m a n t s h a l l be j o i n e d i n any p r o c e e d i n g under 
t h i s s e c t i o n as a necessary p a r t y , b u t may e l e c t t o be 
t r e a t e d as a nominal p a r t y . I f t h e c l a i m a n t appears a t 
any such p r o c e e d i n g and a c t i v e l y and m e a n i n g f u l l y p a r t i c i 
p a t e s t h r o u g h an a t t o r n e y , t h e a r b i t r a t o r may r e q u i r e t h a t 
a r e a s o n a b l e f e e f o r t h e c l a i m a n t ' s a t t o r n e y be p a i d by 
t h e employer o r i n s u r e r d e t e r m i n e d by t h e a r b i t r a t o r t o be 
t h e p a r t y r e s p o n s i b l e f o r p a y i n g t h e c l a i m . " 

I n a r e c e n t case, D a n i e l J. Bergman, 42 Van N a t t a 946 ( 1 9 9 0 ) , we 
i n t e r p r e t e d s u b s e c t i o n (5) and found " a c t i v e and m e a n i n g f u l " p a r t i c i p a t i o n i n an 
a r b i t r a t i o n p r o c e e d i n g where t h e c l a i m a n t ' s a t t o r n e y f i l e d a new i n j u r y c l a i m , 
r e q u e s t e d a h e a r i n g , p r e p a r e d f o r h e a r i n g , and s u b m i t t e d e x h i b i t s . 

Here, t h e A r b i t r a t o r concluded t h a t , " [ c ] l a i m a n t a c t i v e l y and meaning
f u l l y p a r t i c i p a t e d t h r o u g h h i s a t t o r n e y . * * * Sa i d a t t o r n e y p a r t i c i p a t e d i n an 
e x t e n s i v e p r e t r i a l p r e p a r a t i o n , a m o d e r a t e l y l e n g t h y h e a r i n g , two p o s t - h e a r i n g 
d e p o s i t i o n s , s u b m i s s i o n o f w r i t t e n c l o s i n g arguments, and responded t o e v i d e n 
t i a r y o b j e c t i o n s a r i s i n g o u t o f each d e p o s i t i o n . " ( A r b . D e c i s i o n , 6 ) . We con
c u r t h a t t h e p a r t i c i p a t i o n d e s c r i b e d i s a c t i v e and m e a n i n g f u l w i t h i n t h e meaning 
o f t h e s t a t u t e . 
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C o u n t r y Companies argues t h a t because t h i s was a. r e s p o n s i b i l i t y a r b i 
t r a t i o n , w i t h n e i t h e r i n s u r e r d e n y i n g c o m p e n s a b i l i t y , t h e c l a i m a n t ' s e n t i t l e m e n t 
t o b e n e f i t s was n o t i n j e o p a r d y . A l s o , because t h e r e was a p a y i n g agent p u r 
suant t o ORS 656.307, c l a i m a n t ' s a t t o r n e y ' s p a r t i c i p a t i o n was n o t r e q u i r e d o r 
nece s s a r y f o r c l a i m a n t t o have c o n t i n u a t i o n o f b e n e f i t s . F i n a l l y , C o u n t r y Com
p a n i e s a s s e r t s t h a t c l a i m a n t ' s a t t o r n e y " p o i n t e d t h e f i n g e r " a t t h e employer who 
had t h e l o w e r r a t e o f temporary d i s a b i l i t y b e n e f i t s and t h u s " [ c ] l a i m a n t ' s 
a t t o r n e y can h a r d l y be found t o have ' a c t i v e l y p a r t i c i p a t e d ' i n p r o c u r i n g o r 
even p r o t e c t i n g something o f v a l u e t o t h e c l a i m a n t . " ( A p p e l l a n t ' s B r i e f , p. 7 ) . 
" I f a n y t h i n g , c l a i m a n t ' s a t t o r n e y ' s p a r t i c i p a t i o n i n t h e r e s p o n s i b i l i t y case be
tween C o u n t r y Companies and L i b e r t y Northwest a c t u a l l y r e s u l t e d i n a d i s s e r v i c e 
t o t h e c l a i m a n t , as t h e c l a i m a n t r e c e i v e d a lower t i m e l o s s b e n e f i t . " (Reply 
B r i e f , p. 2 ) . We a r e n o t persuaded by t h i s a n a l y s i s . 

R e c e n t l y , i n Jean Novotnv, 42 Van N a t t a 1060 ( 1 9 9 0 ) , we acknowledged 
t h a t t h e q u e s t i o n i n g o f a w i t n e s s a t h e a r i n g was a c t i v e p a r t i c i p a t i o n ; however, 
such p a r t i c i p a t i o n was n o t found " m e a n i n g f u l " because t h e a t t o r n e y had n o t con
t e n d e d t h a t any p a r t i c u l a r i n s u r e r was t h e r e s p o n s i b l e p a r t y . Thus, t h e a t t o r 
ney p a r t i c i p a t i o n i n Novotny was not " m e a n i n g f u l " because i t d i d n o t go t o t h e 
u l t i m a t e i s s u e o f t h e h e a r i n g . I d . U n l i k e Novotnv, h e r e , c l a i m a n t ' s a t t o r n e y 
d i d s u c c e s s f u l l y argue t h a t a p a r t i c u l a r i n s u r e r ( C o u n t r y Companies) was respon
s i b l e and he a c t i v e l y p a r t i c i p a t e d i n r e s o l v i n g t h e u l t i m a t e " r e s p o n s i b i l i t y " 
q u e s t i o n . I n f a c t , C ountry Companies a s s e r t s t h a t c l a i m a n t ' s a t t o r n e y , by 
" p o i n t i n g t h e f i n g e r a t them," was i n s t r u m e n t a l i n c l a i m a n t g e t t i n g a low e r tem
p o r a r y d i s a b i l i t y r a t e . T h i s a s s e r t i o n i m p l i e s t h a t t h e i n s u r e r b e l i e v e s 
c l a i m a n t ' s a t t o r n e y c o n t r i b u t e d t o t h e u l t i m a t e d e c i s i o n o f t h e a r b i t r a t i o n 
h e a r i n g . 

The p a r t i c i p a t i o n o f c l a i m a n t ' s a t t o r n e y was n o t n o m i n a l . H i s i n 
v o l v e m e n t i n t h e r e s o l u t i o n o f t h e a r b i t r a t i o n p r o c e e d i n g was more e x t e n s i v e 
t h a n t h e a t t o r n e y p a r t i c i p a t i o n found i n e i t h e r Bergman, s u p r a , o r Novotnv, 
s u p r a . We h o l d t h a t c l a i m a n t ' s a t t o r n e y ' s p a r t i c i p a t i o n was " a c t i v e and mean
i n g f u l " and a c c o r d i n g l y , we a f f i r m t h e A r b i t r a t o r ' s o r d e r . 

C l a i m a n t ' s c o u n s e l seeks t h e award o f an assessed a t t o r n e y f e e f o r 
s e r v i c e s on Board r e v i e w . However, c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e 
f o r d e f e n d i n g a g a i n s t t h e a t t o r n e y f e e i s s u e . Saxton v. SAIF, 80 Or App 631 
( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 (1 9 8 6 ) . 

ORDER 

The Referee's o r d e r d a t e d January 19, 1989, as r e c o n s i d e r e d F e b r u a r y 
9, 1989, i s a f f i r m e d . 

September 19, 1990 C i t e as 42 Van N a t t a 2025 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PABLO C. PACHECO, Claimant 

WCB Case No. 88-22492 
ORDER ON REVIEW 

Bl a c k , e t a l . , Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h a f f i r m e d a 
D e t e r m i n a t i o n Order t h a t awarded no unscheduled permanent d i s a b i l i t y f o r a low 
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back i n j u r y . On r e v i e w t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y , 
i f any. We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g m o d i f i c a 
t i o n and s u p p l e m e n t a t i o n . 

Dr. Kho, n e u r o l o g i s t , concluded t h a t c l a i m a n t ' s s i g n s and symptoms o f 
p a i n were p r o b a b l y a t t r i b u t a b l e t o a c o n v e r s i o n d i s o r d e r . C l a i m a n t has never 
had a p s y c h o l o g i c a l work-up and t h e d i a g n o s i s o f c o n v e r s i o n d i s o r d e r was n o t 
made by e i t h e r a p s y c h o l o g i s t o r p s y c h i a t r i s t . 

Dr. Pederson, c h i r o p r a c t o r , observed t h a t c l a i m a n t ' s extreme com
p l a i n t s o f s o f t t i s s u e p a i n ( m y a l g i a , m y o f i b r o s i t i s , o r m y o f a s c i a l p a i n 
syndrome) were v e r y e x a g g e r a t e d and n o t su p p o r t e d by a n a t o m i c a l e v i d e n c e . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n " w i t h t h e f o l l o w i n g comments. 

The R e f e r e e made a f i n d i n g t h a t c l a i m a n t had " d i s a b l i n g p a i n due t o 
c o n v e r s i o n d i s o r d e r . " However, t h e Referee d i d n o t g i v e a permanent d i s a b i l i t y 
award f o r p a i n because he f e l t t h e p a i n d i d n o t r e s u l t i n measurable i m p a i r m e n t . 
We concur t h a t c l a i m a n t has n o t proven he has a measurable i m p a i r m e n t due t o 
p a i n . 

D i s a b l i n g p a i n i s r a t a b l e where i t r e s u l t s i n permanent l o s s o f use o r 
f u n c t i o n . Former OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) ; D a n i e l M;. A l i r e , 41 Van N a t t a 752 
(1 9 8 9 ) . Here, t h e d i a g n o s i s o f a p a i n d i s o r d e r i s made by a n e u r o l o g i s t who 
a t t r i b u t e s c l a i m a n t ' s p a i n t o a c o n v e r s i o n r e a c t i o n w h i c h , under OAR 436-35-
4 0 0 ( 4 ) , i s a f o r m o f p s y c h o n e u r o s i s . Under OAR 436-35-400(4), a permanent s t a t e 
o f p s y c h o n e u r o s i s must be diagnosed by a p s y c h o l o g i s t o r p s y c h i a t r i s t and 
c l a i m a n t has never had a p s y c h o l o g i c a l e v a l u a t i o n . The o n l y o t h e r e v i d e n c e o f 
c l a i m a n t ' s p a i n i s a r e p o r t by a c h i r o p r a c t o r who d e s c r i b e s an e x a g g e r a t e d s o f t 
t i s s u e p a i n t h a t i s u n s u p p o r t e d by any a n a t o m i c a l f i n d i n g s . We h o l d t h a t t h e r e 
i s no m e d i c a l b a s i s f o r measuring o r r a t i n g c l a i m a n t ' s a l l e g e d d i s a b l i n g p a i n 
because t h e d i a g n o s i s o f " c o n v e r s i o n r e a c t i o n " i s n o t e s t a b l i s h e d by p s y c h o l o g i 
c a l e v i d e n c e . F u r t h e r m o r e , c l a i m a n t has n o t proven a p h y s i c a l cause f o r h i s 
a l l e g e d d i s a b l i n g p a i n . A c c o r d i n g l y , we a f f i r m t h e Referee's d e t e r m i n a t i o n t h a t 
c l a i m a n t has p r o v e n no permanent impairment due t o low h i s back i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 18, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ORVILLE F. PARKER, Claimant 

WCB Case Nos. 88-13368 & 87-04318 
ORDER ON REVIEW 

B u r t , e t a l . , C l aimant A t t o r n e y s 
G a i l M. Gage ( S a i f ) , Defense A t t o r n e y 

Gary Jones, Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r t h a t : (1) a f 
f i r m e d a March 26, 1986 D e t e r m i n a t i o n Order award o f 40 p e r c e n t (128 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y ; and (2) a f f i r m e d a 
September 13, 1988 D e t e r m i n a t i o n Order award o f 40 p e r c e n t (128 degrees) un
sc h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e i s 
e x t e n t o f permanent d i s a b i l i t y , up t o and i n c l u d i n g permanent t o t a l d i s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s , " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t i s 60 ye a r s o l d . He has a h i g h s c h o o l degree b u t has no doc
umented t r a i n i n g i n a s p e c i f i c v o c a t i o n . For t h e p a s t t e n y e a r s , c l a i m a n t has 
been employed as a s a f e t y s u p e r v i s o r and a l o n g - h a u l t r u c k d r i v e r . C l a i m a n t ' s 
h i g h e s t SVP f o r t h e p a s t t e n years i s 4 as a l o n g - h a u l t r u c k d r i v e r . 

B e f o r e h i s 1987 i n j u r y , c l a i m a n t was p e r f o r m i n g work i n t h e heavy 
c a t e g o r y . C l a i m a n t was r e l e a s e d t o l i g h t work b u t has n o t r e t u r n e d t o work. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Opinions and C o n c l u s i o n s , " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Permanent T o t a l D i s a b i l i t y 

The Referee concluded t h a t , under t h e odd l o t d o c t r i n e , c l a i m a n t was 
n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . The Referee found t h a t c l a i m a n t had n o t 
sought work and t h a t t h e r e would be j o b s t h a t c l a i m a n t c o u l d p e r f o r m . The 
Re f e r e e r e l i e d upon t h e t e s t i m o n y o f a v o c a t i o n a l e x p e r t , Mr. McNaught, who 
a t t e n d e d t h e h e a r i n g and viewed t h e s u r v e i l l a n c e t a p e s o f f e r e d by t h e SAIF 
C o r p o r a t i o n . Based upon h i s o b s e r v a t i o n o f t h e t a p e s and t h e t e s t i m o n y a t 
h e a r i n g , Mr. McNaught t e s t i f i e d t h a t t h e r e would be a number o f u n s k i l l e d j o b s 
a v a i l a b l e t o c l a i m a n t . 

A l t h o u g h we agree t h a t c l a i m a n t has n o t sought work and t h a t i t would 
n o t be f u t i l e f o r him t o do so, we do n o t r e l y upon t h a t p o r t i o n o f t h e Ref
e r e e ' s o r d e r w h i c h i n c o r p o r a t e d Mr. McNaught's o p i n i o n . We c o n c l u d e t h a t , as 
t h e r e i s no e v i d e n c e t h a t t h e s u r v e i l l a n c e t a p e s were d i s c l o s e d t o c l a i m a n t i n 
advance o f t h e h e a r i n g , t h e t a p e s may be c o n s i d e r e d o n l y f o r purposes o f im
peachment. See OAR 438-07-017. 

Because we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t was im
peached by t h e s u r v e i l l a n c e t a p e s , we are n o t persuaded by t h e o p i n i o n o f h i s 
v o c a t i o n a l c o u n s e l o r who concluded t h a t "assuming c l a i m a n t i s c r e d i b l e , " he be
l i e v e d t h a t c l a i m a n t ' s l i m i t a t i o n s would p r e c l u d e him fr o m w o r k i n g . A d d i t i o n 
a l l y , we do n o t r e l y on t h e o p i n i o n s o f Drs. Buza and Renholds, who r e l i e d upon 
c l a i m a n t ' s c o m p l a i n t s o f p a i n i n t h e i r assessment o f h i s p h y s i c a l i m p a i r m e n t . 
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We c o n c l u d e t h a t c l a i m a n t has n o t shown t h a t , under t h e o d d - l o t doc
t r i n e , h i s p h y s i c a l i m p a i r m e n t has combined w i t h h i s age, e d u c a t i o n and t r a i n i n g 
t o r e n d e r him p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

1986 D e t e r m i n a t i o n Order 

The R e f e r e e concl u d e d t h a t , because he had f o u n d t h a t c l a i m a n t was n o t 
c r e d i b l e , he c o u l d n o t r a t e c l a i m a n t ' s impairment o r r e l y upon h i s r e p o r t s o f 
p a i n and l i m i t a t i o n s . For purposes o f t h e 1986 D e t e r m i n a t i o n Order, i n r a t i n g 
t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y , we c o n s i d e r h i s l o s s 
o f e a r n i n g c a p a c i t y and p h y s i c a l impairment a t t r i b u t a b l e t o t h e compensable i n 
j u r y , a l o n g w i t h t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 
436-30-380 e t sea. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e 
m e c h a n i c a l f o r m u l a s . H a r w e l l v. Argonaut I n s u r a n c e Co. , 296 Or 5050, 5 1 0 ( 1 9 8 4 ) . 

As we have acc e p t e d t h e Referee's f i n d i n g t h a t c l a i m a n t i s n o t c r e d i 
b l e , we a r e u n a b l e t o r e l y on t h e r e p o r t s o f c l a i m a n t ' s d o c t o r s who have based 
t h e i r o p i n i o n s on h i s h i s t o r y and c o m p l a i n t s o f p a i n and l i m i t a t i o n s . For exam
p l e , Dr. Buza r e p o r t s t h a t "because o f h i s c o m p l a i n t s o f back p a i n , c l a i m a n t ' s 
a c t i v i t y i s l i m i t e d t o a t l e a s t 25 p e r c e n t o f t h e whole p e r s o n . " Dr. Renholds 
has r e p o r t e d t h a t c l a i m a n t i s s e v e r e l y d e b i l i t a t e d , i . e . , t h a t he i s o n l y a b l e 
t o w a l k w i t h a w a l k e r . 

A f t e r c o n s i d e r i n g t h a t p o r t i o n o f c l a i m a n t ' s i m p a i r m e n t e s t a b l i s h e d by 
t h e r e c o r d and t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-
30-380, e t seg, we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t t h e e x t e n t o f 
h i s d i s a b i l i t y i s g r e a t e r t h a n t h e 40 p e r c e n t awarded by t h e 1986 D e t e r m i n a t i o n 
Order. 

1988 D e t e r m i n a t i o n Order 

The R eferee a l s o d e c l i n e d t o i n c r e a s e t h e amount o f u n s c h e d u l e d perma
nent d i s a b i l i t y awarded by t h e 1988 D e t e r m i n a t i o n Order. We agree f o r t h e 
f o l l o w i n g r e a s o n s . 

The D e t e r m i n a t i o n Order i s s u e d September 13, 1988. T h e r e f o r e , t h e 
" s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988 ( f o r m e r OAR 436-35-001 e t s e g ) , as 
amended by t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988, a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-
440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l i t i e s . Former 
OAR 4 3 6 - 3 5 - 2 7 0 ( 1 ) . A c c o r d i n g l y , on r e v i e w , t h e s e are t h e s t a n d a r d s w h i c h we 
a p p l y . 

The s t a n d a r d s p r o v i d e t h a t " t h e r e s h a l l be no unscheduled d i s a b i l i t y 
i f t h e i n j u r y d i d n o t r e s u l t i n i m p a i r m e n t . " Former OAR 436-35-280(1). I n t h e 
p r e s e n t case, Dr. Holmes, M.D., o p i n e d t h a t c l a i m a n t ' s f u n c t i o n a l o v e r l a y i n h i b 
i t e d h i s e x a m i n a t i o n . C l a i m a n t ' s o t h e r d o c t o r s r e l i e d upon h i s s u b j e c t i v e r e 
p o r t s o f p a i n and l i m i t a t i o n s i n r a t i n g h i s d i s a b i l i t y . As e x p l a i n e d above, due 
t o c l a i m a n t ' s l a c k o f c r e d i b i l i t y , we a r e unable t o r e l y upon t h e i m p a i r m e n t 
f i n d i n g s i n t h e r e c o r d . We a l s o agree t h a t a v a l u e f o r p a i n cannot be a s s i g n e d , 
based upon c l a i m a n t ' s t e s t i m o n y . Claimant i s , t h e r e f o r e , e n t i t l e d t o no i m p a i r 
ment v a l u e under t h e " s t a n d a r d s " and no permanent d i s a b i l i t y may be awarded. 
However, because SAIF has n o t r e q u e s t e d t h e r e d u c t i o n o f c l a i m a n t ' s award, t h e 
R e f e r e e ' s o r d e r s h a l l n o t be d i s t u r b e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 22, 1989, as amended by h i s May 26, 1989 
o r d e r , i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHARLES L. PRATT, Claimant 

WCB Case No. 89-01048 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Baker's o r d e r which 
r e q u i r e d i t t o pay f o r m e d i c a l s e r v i c e s . Claimant c r o s s - r e q u e s t e d r e v i e w o f 
t h a t p o r t i o n o f t h e Referee's o r d e r which found a s e i z u r e d i s o r d e r n o t compens
a b l e . However, i n h i s respondent's b r i e f , c l a i m a n t w i t h d r e w h i s c r o s s - r e q u e s t . 
C l a i m a n t a l s o moves t o s t r i k e t h e i n s u r e r ' s r e p l y b r i e f on t h e b a s i s t h a t i t 
r a i s e d new i s s u e s n o t r a i s e d i n t h e opening b r i e f . On r e v i e w , t h e i s s u e s a r e 
m e d i c a l s e r v i c e s and a p p e l l a t e p r o c e d u r e . We deny t h e m o t i o n t o s t r i k e and 
r e v e r s e on t h e m e r i t s . 

MOTION TO STRIKE 

C l a i m a n t seeks t o have t h e i n s u r e r ' s r e p l y b r i e f s t r i c k e n f r o m t h e r e c o r d 
because i t r a i s e s new i s s u e s n o t r a i s e d i n t h e ope n i n g b r i e f . I f a r e p l y b r i e f 
r a i s e s i s s u e s t h a t have n o t been r a i s e d b e f o r e t h a t t i m e , t h o s e i s s u e s w i l l n o t 
be c o n s i d e r e d . See R i c h a r d C. Centeno, 41 Van N a t t a 619, 620 ( 1 9 8 9 ) . I n t h i s 
case, t h e r e p l y b r i e f m e r e l y makes a d i f f e r e n t f a c t u a l argument on t h e same 
i s s u e r a i s e d i n i t s opening b r i e f . The r e p l y i s i n response t o c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f . S ince no new i s s u e s were r a i s e d , t h e m o t i o n t o s t r i k e w i l l 
be d e n i e d . 

FINDINGS OF FACT 

Cl a i m a n t s u f f e r e d a compensable d i s a b l i n g i n j u r y t o h i s neck on November 
6, 1986. He has undergone two s u r g e r i e s on h i s neck. C l a i m a n t has had episodes 
o f s e v e r e spasms and p a i n i n h i s neck. 

On October 16, 1988, c l a i m a n t had a l o s s o f co n s c i o u s n e s s e p i s o d e f o r 
w h i c h he was t a k e n t o t h e h o s p i t a l by ambulance. T e s t s were r u n , t r e a t m e n t r e n 
d e r e d , and c l a i m a n t was h o s p i t a l i z e d on account o f t h i s l o s s o f co n s c i o u s n e s s 
e p i s o d e . 

C l a i m a n t ' s l o s s o f consciousness was due t o a s e i z u r e d i s o r d e r t h a t was 
n o t caused by o r r e l a t e d t o h i s compensable i n j u r y . The m e d i c a l s e r v i c e s r e n 
d e r e d i n c o n n e c t i o n w i t h t h e October 16, 1988 l o s s o f co n s c i o u s n e s s e p i s o d e were 
f o r t h e e v a l u a t i o n and t r e a t m e n t o f t h e s e i z u r e d i s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t had n o t proven t h a t h i s s e i z u r e d i s o r d e r 
was m a t e r i a l l y r e l a t e d t o h i s compensable i n j u r y . We agree and c l a i m a n t does 
n o t c o n t e s t t h i s . The Referee, however, found t h a t because c l a i m a n t had neck 
p a i n a t t h e t i m e o f h i s l o s s o f consciousness, and i t c o u l d have been a f a i n t i n g 
s p e l l due t o h i s neck p a i n , he was e n t i t l e d t o have h i s m e d i c a l b i l l s p a i d on a 
d i a g n o s t i c b a s i s . We d i s a g r e e . 

D i a g n o s t i c s e r v i c e s a r e compensable when c l a i m a n t can show t h a t t h e y a r e 
ne c e s s a r y t o d e t e r m i n e i f a c a u s a l r e l a t i o n s h i p e x i s t s between a compensable i n 
j u r y and a c o n d i t i o n t h a t r e q u i r e s t r e a t m e n t . C l i f f o r d D. Howerton, 38 Van 
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N a t t a 1425 ( 1 9 8 6 ) . C l a i m a n t must show r e a s o n a b l e n e c e s s i t y o f d i a g n o s t i c t r e a t 
ment by a preponderance o f t h e e v i d e n c e . M y r t l e L. Thomas, 35 Van N a t t a 1093 
(1 9 8 3 ) . 

I n t h i s case, a d i a g n o s i s o f a s e i z u r e d i s o r d e r was made a t t h e t i m e o f 
t h e f i r s t t r e a t m e n t f o r t h e l o s s o f consciousness e p i s o d e . The d i a g n o s i s d i d 
n o t change. The t e s t i n g u n d e r t a k e n was not t o d e t e r m i n e t h e d i a g n o s i s o f a 
s e i z u r e d i s o r d e r , t h e c a u s a t i o n o f t h e diagnosed s e i z u r e d i s o r d e r , n or t h e d i s 
o r d e r ' s r e l a t i o n s h i p t o c l a i m a n t ' s compensable i n j u r y . R a t h e r , t h e t e s t i n g was 
me r e l y t o d e t e r m i n e t h e e x t e n t o f t h e s e i z u r e d i s o r d e r so t h a t i t c o u l d be 
e f f e c t i v e l y t r e a t e d . The remainder o f t h e m e d i c a l s e r v i c e s r e n d e r e d as a 
sequ e l a o f t h e l o s s o f consciousness episode were f o r t h e t r e a t m e n t o f t h e 
s e i z u r e d i s o r d e r , and would have had t o have been r e n d e r e d f o r t h a t d i s o r d e r 
r e g a r d l e s s o f t h e e x i s t e n c e o f t h e compensable i n j u r y . A c c o r d i n g l y , we c o n c l u d e 
t h a t t h e s e r v i c e s r e n d e r e d f o r t h e October 16, 1988 l o s s o f c o n s c i o u s n e s s 
e p i s o d e were f o r t h e u n r e l a t e d s e i z u r e d i s o r d e r and n o t d i a g n o s t i c m e d i c a l s e r 
v i c e s r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 3 1 , 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t r e q u i r e d t h e i n s u r e r t o pay f o r 
c l a i m a n t ' s m e d i c a l s e r v i c e s on a d i a g n o s t i c b a s i s i s r e v e r s e d . The Ref e r e e ' s 
award o f a $900 assessed a t t o r n e y f e e i s r e v e r s e d . The rema i n d e r o f t h e o r d e r 
i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KATHY J . RICHARD, Claimant 

WCB Case No. 89-02363 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t : (1) d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g a November 10, 1988 d e n i a l o f a c u p u n c t u r e 
t r e a t m e n t s as u n t i m e l y ; (2) u p h e l d t h e i n s u r e r ' s December 14, 1988 d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r acupuncture t r e a t m e n t ; and (3) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . On r e 
v i e w t h e i s s u e s a r e t i m e l i n e s s o f h e a r i n g r e q u e s t , m e d i c a l s e r v i c e s , p e n a l t i e s 
and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s h e a r i n g r e q u e s t was not f i l e d w i t h i n 60 days o f t h e November 
10, 1988 d e n i a l . She d i d n o t have good cause f o r t h e d e l a y i n f i l i n g t h e r e 
q u e s t . 

The i n s u r e r ' s December 14, 1988 d e n i a l p r o s p e c t i v e l y d e n i e d f u t u r e t r e a t 
ment f o r an ac c e p t e d c o n d i t i o n . 
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There a r e no amounts due f o r t h e p e r i o d covered by t h e December 14, 1988 
d e n i a l . The d e n i a l was n o t a r e s i s t a n c e t o t h e payment o f compensation. 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f H e a r i n g Request 

The Referee fo u n d t h a t c l a i m a n t had n o t shown "good cause" f o r her f a i l 
u r e t o r e q u e s t a h e a r i n g w i t h i n 60 days o f t h e November 10, 1988 d e n i a l . We 
agr e e . 

A r e q u e s t f o r h e a r i n g from a d e n i a l o f a c l a i m f o r compensation s h o u l d be 
f i l e d w i t h i n 60 days a f t e r t h e c l a i m a n t was n o t i f i e d o f t h e d e n i a l . ORS 
6 5 6 . 3 1 9 ( 1 ) ( a ) . A r e q u e s t f i l e d l a t e r t h a n 60 days, b u t w i t h i n 180 days a f t e r 
n o t i f i c a t i o n , i s t i m e l y i f t h e c l a i m a n t e s t a b l i s h e s "good cause" f o r f a i l i n g t o 
f i l e t h e r e q u e s t w i t h i n 60 days. ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . "Good cause" has been de
f i n e d as " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t " as t h o s e terms 
have been employed under ORCP 71B and former ORS 18.160. Anderson v. 
P u b l i s h e r s Paper Co., 78 Or App 513, 517, r e v den 301 Or 666 ( 1 9 8 6 ) . 

C l a i m a n t argues t h a t she has shown "good cause" f o r l a t e f i l i n g because, 
a f t e r r e c e i v i n g t h e November 10, 1988 d e n i a l by r e g u l a r m a i l , she phoned t h e i n 
s u r e r ' s c l a i m s examiner i n t h e b e l i e f t h a t she had t o r e c e i v e a d e n i a l by c e r t i 
f i e d m a i l . I n response t o t h a t c a l l , t h e examiner s e n t and c l a i m a n t r e c e i v e d 
t h e December 14, 1988 d e n i a l , which she i n t e r p r e t e d t o be a supplement t o t h e 
November 10, 1988 d e n i a l , which a l l o w e d her 60 days from December 14, 1988 t o 
f i l e a r e q u e s t f o r h e a r i n g . 

There i s n e i t h e r an a l l e g a t i o n nor any ev i d e n c e t h a t c l a i m a n t was m i s l e d 
by t h e i n s u r e r t o b e l i e v e t h a t t h e 60-day appeal p e r i o d f r o m t h e November 10, 
1988 d e n i a l would be extended by t h e December 14, 1988 d e n i a l . A l t h o u g h 
c l a i m a n t ' s i l l n e s s p r e v e n t e d her from p i c k i n g up t h e c e r t i f i e d l e t t e r , we a r e 
unpersuaded t h a t t h e i l l n e s s o r any o t h e r event i n t e r f e r e d w i t h h e r t i m e l y f i l 
i n g o f a r e q u e s t f o r h e a r i n g . To b e g i n , c l a i m a n t a d m i t s t h a t she r e c e i v e d a 
copy o f t h e November 10, 1988 d e n i a l by d i r e c t m a i l . Moreover, c l a i m a n t appears 
t o have m e r e l y r e l i e d on her i n t e r p r e t a t i o n , which pr o v e d i n c o r r e c t . T h i s l a c k 
o f d i l i g e n c e d i d n o t c o n s t i t u t e "good cause." See Cogswell v. SAIF, 74 Or App 
234 ( 1 9 8 5 ) ; Carv O. M i l l e r , 42 Van N a t t a 618 (1 9 9 0 ) . 

M e d i c a l S e r v i c e s 

The Referee c o n s i d e r e d t h e December 14, 1988 d e n i a l t o be i n v a l i d i n s o f a r 
as i t p u r p o r t e d t o deny f u t u r e t r e a t m e n t , y e t found t h a t i t c o u l d be c o n s t r u e d 
t o deny payment o f any acupuncture t r e a t m e n t s between November 10, 1988 and 
December 14, 1988. He concluded t h e d e n i a l was v a l i d i n s o f a r as i t d e n i e d com
p e n s a b i l i t y o f acu p u n c t u r e t r e a t m e n t r e n d e r e d p r i o r t o i t s d a t e . Inasmuch as 
t h e r e were no u n p a i d b i l l i n g s between November 10, 1988 and t h e d a t e o f h e a r i n g , 
we d i s a g r e e . 

P r o s p e c t i v e d e n i a l s a r e i m p e r m i s s i b l e . An i n s u r e r may n o t deny i t s 
f u t u r e r e s p o n s i b i l i t y f o r payment o f m e d i c a l s e r v i c e s f o r a p r e v i o u s l y a c c e p t e d 
c l a i m . ORS 65 6 . 2 4 5 ( 1 ) ; E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . 

I n t h i s case, t h e December 14, 1988 d e n i a l s t a t e d t h a t p u r s u a n t t o OAR 
4 3 6 - 1 0 - 0 4 0 ( 4 ) ( a ) , Dr. Hung had f a i l e d t o p r o v i d e a completed w r i t t e n t r e a t m e n t 
p l a n , and c o n t i n u e d : " T h e r e f o r e , w i t h o u t w a i v i n g any f u r t h e r q u e s t i o n s o f com
p e n s a b i l i t y , we must deny your r e q u e s t f o r f u r t h e r t r e a t m e n t f r o m Dr. Hung." 
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Such a d e n i a l i s an i m p e r m i s s i b l e d e n i a l o f f u t u r e t r e a t m e n t s . A c c o r d 
i n g l y , i t s h a l l be s e t a s i d e . 

P e n a l t y and A t t o r n e y Fee 

C l a i m a n t argues t h a t a p e n a l t y and a t t o r n e y f e e s h o u l d be assessed on t h e 
b a s i s t h a t t h e i n s u r e r ' s d e n i a l o f December 14, 1988 was u n r e a s o n a b l e . Assuming 
f o r t h e sake o f argument t h a t t h e d e n i a l was unr e a s o n a b l e , t h e r e a r e no o u t 
s t a n d i n g b i l l i n g s f o r t h e p e r i o d covered by t h e d e n i a l . T h e r e f o r e , t h e r e a r e no 
"amounts due" on w h i c h t o base a p e n a l t y . E l l i s v. McCall I n s u l a t i o n , 308 Or 74 
( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 (1 9 8 9 ) . Moreover, s i n c e t h e r e was no 
u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation, an a t t o r n e y f e e i s n o t 
a s s e s s a b l e . E l l i s , s u p r a , and C r i p e , supra. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 17, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . C l a i m a n t ' s r e q u e s t f o r a h e a r i n g on t h e November 10, 1988 d e n i a l i s 
d i s m i s s e d . The i n s u r e r ' s d e n i a l o f December 14, 1988 i s s e t a s i d e . For s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e p r o s p e c t i v e d e n i a l , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be p a i d by t h e i n s u r e r . 

Board Member C r i d e r , d i s s e n t i n g : 

I agree w i t h t h e m a j o r i t y ' s r u l i n g r e g a r d i n g c l a i m a n t ' s u n t i m e l y h e a r i n g 
r e q u e s t and t h e i n s u r e r ' s p r o s p e c t i v e d e n i a l o f ac u p u n c t u r e t r e a t m e n t f o r 
c l a i m a n t ' s compensable f a c e , neck and jaw i n j u r y . I a l s o agree t h e r e a r e no 
amounts due on w h i c h t o base a p e n a l t y f o r t h e i n s u r e r ' s p r o s p e c t i v e d e n i a l . 
However, u n l i k e t h e m a j o r i t y , I conclude t h e i n s u r e r ' s d e n i a l was an un r e a s o n 
a b l e r e s i s t a n c e t o t h e payment o f compensation so t h a t c l a i m a n t i s e n t i t l e d t o 
a p e n a l t y - r e l a t e d a t t o r n e y f e e under ORS 656.382. See E l l i s v. Mc C a l l 
I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . 

The d e n i a l was i s s u e d b e f o r e t h e d e c i s i o n i n E v a n i t e F i b e r C o r p o r a t i o n 
v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) , on which t h e m a j o r i t y r e l i e s i n f i n d i n g t h e 
d e n i a l i m p r o p e r . However, t h e d e n i a l was e q u a l l y improper under e x i s t i n g case 
law a t t h e t i m e o f t h e d e n i a l . See Bowser v. Evans Product Company, 270 Or 841 
( 1 9 7 4 ) ; W a i t v. Montgomery Ward, I n c . , 10 Or App 333, 338 ( 1 9 7 2 ) ; Thomas A. 
Beasl e y , 37 Van N a t t a 1514 ( 1 9 8 5 ) . I n l i g h t o f t h i s case law, t h e d e n i a l was 
u n r e a s o n a b l e . 

The d e n i a l was a r e s i s t a n c e t o t h e payment o f compensation. The c o n d i 
t i o n f o r w h i c h c l a i m a n t r e c e i v e s acupuncture t r e a t m e n t i s compensable. The i n 
s u r e r ' s p r o s p e c t i v e d e n i a l p u r p o r t e d t o c u t o f f compensation f o r t h e c o n d i t i o n . 
Even i f a p r o s p e c t i v e d e n i a l i s n o t a bar t o f u t u r e s e r v i c e s , t h e d e n i a l e f f e c 
t i v e l y d i s c o u r a g e s c l a i m a n t from f i l i n g f u t u r e c l a i m s f o r such t r e a t m e n t t h a t 
may w e l l be compensable. T h i s c o n s t i t u t e s r e s i s t a n c e t o t h e payment o f compen
s a t i o n . 

A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r 
e s t a b l i s h i n g t h e unreasonableness o f t h e p r o s p e c t i v e d e n i a l . I , t h e r e f o r e , 
d i s s e n t f r o m t h e m a j o r i t y ' s c o n t r a r y h o l d i n g . 
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I n t h e M a t t e r o f t h e Compensation o f 
LUZ E. RODRIGUEZ, Claimant 

WCB Case No. 89-04776 
ORDER ON REVIEW 

Dahn & M o r r i s o n , Claimant A t t o r n e y s 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t g r a n t e d 
c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order had awarded 
81 p e r c e n t (259.2 degrees) unscheduled permanent d i s a b i l i t y f o r a r i g h t s h o u l d e r 
and back c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , 
i n c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t , 41 ye a r s o f age a t t h e t i m e o f h e a r i n g , compensably i n j u r e d her 
r i g h t s h o u l d e r on September 9, 1985 when a t t e m p t i n g t o l i f t p l a n t s . She subse
q u e n t l y underwent a Neer a c r o m i o p l a s t y . Claimant has been d i a g n o s e d as s u f f e r 
i n g f r o m a d h e s i v e c a p s u l i t i s i n her r i g h t s h o u l d e r . 

A f t e r t h e s u r g e r y , c l a i m a n t c o n t i n u e d t o have s h o u l d e r p a i n . On October 
23, 1985, Dr. N e i t l i n g , M.D., r e p o r t e d t h a t c l a i m a n t c o m p l a i n e d o f p a i n i n t h e 
base o f her neck. I n A p r i l 1986, Dr. N e i t l i n g r e p o r t e d t h a t c l a i m a n t complained 
o f p a i n i n t h e low t h o r a c i c r e g i o n . On August 1 1 , 1986, Dr. N e i t l i n g n o t e d t h a t 
c l a i m a n t c o m p l a i n e d o f p a i n i n her r i g h t arm, and, on September 15, 1986, n o t e d 
t h a t t h i s p a i n r a d i a t e d i n t o c l a i m a n t ' s r i g h t hand. On January 30, 1987, t h e 
O r t h o p a e d i c C o n s u l t a n t s n o t e d t h a t c l a i m a n t complained o f p a i n i n her r i g h t l e g . 

A D e t e r m i n a t i o n Order i s s u e d on November 12, 1987, a w a r d i n g 50 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . A March 1, 1988 S t i p u l a t i o n a f f i r m e d t h i s 
award. 

A second D e t e r m i n a t i o n Order i s s u e d on December 15, 1988, i n c r e a s i n g 
c l a i m a n t ' s award t o 81 p e r c e n t unscheduled permanent d i s a b i l i t y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c o n d i t i o n has n o t permanently worsened s i n c e March 1, 1988. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee fo u n d t h a t SAIF had conceded t h a t c l a i m a n t ' s c o n d i t i o n wors
ened s i n c e November 12, 1987 when i t reopened c l a i m a n t ' s c l a i m by s t i p u l a t i o n o f 
August 3, 1988. The Referee t h e n found t h a t c l a i m a n t ' s p h y s i c a l i m p a i r m e n t , t o 
g e t h e r w i t h o t h e r f a c t o r s r e l e v a n t under t h e "odd l o t " d o c t r i n e , p r e v e n t her 
f r o m s e l l i n g h er s e r v i c e s i n a c o m p e t i t i v e l a b o r m a rket. He h e l d t h a t c l a i m a n t 
i s t h e r e f o r e p e r m a n e n t l y and t o t a l l y d i s a b l e d . On r e v i e w , SAIF argues t h a t 
c l a i m a n t has n o t proved a permanent worsening o f her c o n d i t i o n and i s t h e r e f o r e 
n o t e n t i t l e d t o an award o f unscheduled permanent p a r t i a l d i s a b i l i t y g r e a t e r 
t h a n t h e 50 p e r c e n t awarded by t h e November 12, 1987 D e t e r m i n a t i o n Order. 

I n o r d e r t o r e c e i v e an i n c r e a s e d award o f permanent d i s a b i l i t y , c l a i m a n t 
must e s t a b l i s h t h a t h er compensable c o n d i t i o n has p e r m a n e n t l y worsened s i n c e t h e 
l a s t arrangement o f compensation, which i n t h i s case i s t h e March 1 , 1988 s t i p u 
l a t i o n w h i c h a f f i r m e d t h e 50 p e r c e n t permanent d i s a b i l i t y awarded by t h e Novem
ber 12, 1987 D e t e r m i n a t i o n Order. Stepp v. SAIF, 304 Or 375 ( 1 9 8 7 ) . 
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We agree w i t h SAIF's c o n t e n t i o n t h a t c l a i m a n t ' s c o n d i t i o n has n o t perma
n e n t l y worsened s i n c e t h e l a s t arrangement o f compensation on March 1, 1988. 
A f t e r e x a m i n i n g c l a i m a n t on March 2 1 , 1988, t h e O r t h o p a e d i c C o n s u l t a n t s f o u n d 
extreme o v e r s o m a t i z a t i o n o f c l a i m a n t ' s symptoms. The C o n s u l t a n t s d i a g n o s e d psy
c h o l o g i c a l p a i n f a c t o r s b l o c k i n g c l a i m a n t ' s r e c o v e r y . They d i d n o t r e l a t e 
c l a i m a n t ' s p s y c h o l o g i c a l f a c t o r s t o her compensable i n j u r y . 

C l a i m a n t argues t h a t a w orsening o f her c o n d i t i o n i s e s t a b l i s h e d by a 
c omparison o f t h e C o n s u l t a n t s ' range o f m o t i o n f i n d i n g s o f c l a i m a n t ' s r i g h t 
s h o u l d e r i n t h e i r September 1987 and March 1988 e x a m i n a t i o n s . W h i l e c l a i m a n t 
appeared t o have l e s s range o f m o t i o n o f her r i g h t s h o u l d e r i n t h e C o n s u l t a n t s ' 
second e x a m i n a t i o n , t h e y r e p o r t e d severe i n t e r f e r e n c e i n t h e second e x a m i n a t i o n 
t o t h e p o i n t o f making i t u n r e l i a b l e . We t h e r e f o r e a r e n o t persuaded t h a t 
c l a i m a n t ' s a b i l i t y t o move her s h o u l d e r has d i m i n i s h e d s i n c e t h e l a s t a r r a n g e 
ment o f compensation. 

I t w o u l d appear t h a t c l a i m a n t ' s a b i l i t y t o work has n o t changed. She was 
a b l e t o do l i g h t work b o t h b e f o r e and a f t e r t h e l a s t arrangement o f compensa
t i o n . C l a i m a n t was e v a l u a t e d a t t h e Northwest Pa i n Center on June 3, .1987. She 
c o u l d s i t f o r one hour, s t a n d f o r 10 t o 15 m i n u t e s , s t a n d and move f o r t h r e e 
hours a t a t i m e and l i f t 5 t o 10 pounds. A f t e r t h e l a s t arrangement o f compen
s a t i o n , on J a n u a r y 18, 1989, Dr. Gray o p i n e d t h a t c l a i m a n t ' s symptoms were sub
j e c t i v e and she c o u l d do l i g h t work. 

C l a i m a n t ' s p h y s i c a l c a p a c i t i e s were e v a l u a t e d on September 15 and 16, 
1988, a t t h e T u a l i t y Work R e t u r n Program. Ms. P a p p a g i a n i s , O.T.R., i n c l u d e d a 
p h y s i c a l c a p a c i t i e s and r e s t r i c t i o n s f o r m i n her r e p o r t w i t h h e s i t a n c y because 
she f e l t t h a t i t was n o t a t r u e r e f l e c t i o n o f c l a i m a n t ' s maximum c a p a c i t i e s . 
She s t a t e d t h a t a s c e r t a i n i n g c l a i m a n t ' s t r u e c a p a c i t i e s was n o t p o s s i b l e based 
on c l a i m a n t ' s i n a b i l i t y t o complete an e v a l u a t i o n t h o r o u g h l y secondary t o her 
p a i n c o m p l a i n t s . 

For t h e s e r e a s o n s , we are unpersuaded t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n 
has p e r m a n e n t l y worsened o r her a b i l i t y t o work has been p e r m a n e n t l y d i m i n i s h e d 
s i n c e March 1 , 1988. Assuming, however, t h a t c l a i m a n t i s l e s s a b l e t o work, we 
a r e n o t persuaded t h a t t h e w o r s e n i n g i s due t o t h e compensable i n j u r y . 

Dr. Thompson, o r t h o p e d i c surgeon, opined on September 28, 1988 t h a t 
c l a i m a n t ' s c o n d i t i o n had n o t worsened s i n c e t h e t i m e he l a s t saw her i n November 
1986. Thompson s t a t e d t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s f a r exceed her ob
j e c t i v e f i n d i n g s and t h a t t h o s e c o m p l a i n t s are t o t a l l y u n r e l a t e d t o t h e i n d u s 
t r i a l i n j u r y . He c o n c l u d e d t h a t c l a i m a n t ' s i n a b i l i t y t o work was due t o psy
c h o s o c i a l f a c t o r s . Drs. Gray and B e r k e l e y c o n c u r r e d w i t h Dr. Thompson's c o n c l u 
s i o n s . 

T h i s e v i d e n c e c o n v i n c e s us t h a t t h e source o f c l a i m a n t ' s i n c r e a s e d com
p l a i n t s i s p s y c h o l o g i c a l i n n a t u r e . There i s no e v i d e n c e t h a t c l a i m a n t ' s psy
c h o l o g i c a l problems a r e r e l a t e d t o her compensable i n d u s t r i a l i n j u r y . T here
f o r e , we f i n d t h a t c l a i m a n t has n o t shown t h a t her compensable c o n d i t i o n has 
p e r m a n e n t l y worsened s i n c e t h e l a s t arrangement o f compensation. A c c o r d i n g l y , 
t h e R e f e r e e ' s o r d e r and t h e December 15, 1988 D e t e r m i n a t i o n Order a r e r e v e r s e d 
t o award c l a i m a n t no a d d i t i o n a l permanent d i s a b i l i t y and her t o t a l award s h a l l 
r e m ain a t 50 p e r c e n t unscheduled permanent d i s a b i l i t y . 

The R e f e r e e c o n c l u d e d SAIF had conceded t o a permanent w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n when i t reopened h i s c l a i m . I n her b r i e f , c l a i m a n t makes a 
s i m i l a r argument t h a t , under Bauman v. SAIF, 295 OR 788 ( 1 9 8 3 ) , SAIF's r e o p e n i n g 
o f h e r c l a i m by s t i p u l a t i o n o f August 3, 1988, p r e c l u d e d i t f r o m d e n y i n g t h a t 
her c o n d i t i o n has p e r m a n e n t l y worsened. We d i s a g r e e . 
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By t h e s t i p u l a t i o n , t h e p a r t i e s s i m p l y agreed t h a t t h e c l a i m would be r e 
opened. A c l a i m must be reopened f o r a g g r a v a t i o n whenever t h e r e i s a w o r s e n i n g 
o f a w o r k e r s ' compensable c o n d i t i o n making him l e s s a b l e t o w o r k — e i t h e r 
t e m p o r a r i l y o r pe r m a n e n t l y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) . Thus, SAIF's 
agreement t o reopen d i d n o t n e c e s s a r i l y amount t o a c o n c e s s i o n t h a t t h e worsen
i n g was permanent. Moreover, t h e r e i s n o t h i n g i n t h e language o f t h e s t i p u l a 
t i o n t o s u p p o r t t h e c o n c l u s i o n t h a t SAIF s t i p u l a t e d a permanent w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n . Since SAIF d i d n o t deny a p r e v i o u s l y a c c e p t e d c o n d i t i o n , 
c l a i m a n t ' s c i t a t i o n t o Bauman, supra, i s i r r e l e v a n t . 

ORDER 

The Referee's o r d e r d a t e d J u l y 30, 1989 i s r e v e r s e d . The D e t e r m i n a t i o n 
Order d a t e d December 15, 1988 i s m o d i f i e d t o award no permanent d i s a b i l i t y i n 
a d d i t i o n t o t h e 50 p e r c e n t (160 degrees) unscheduled permanent d i s a b i l i t y 
awarded by t h e November 12, 1987 D e t e r m i n a t i o n Order and agreed t o by t h e March 
1, 1988 s t i p u l a t i o n . The Referee's award o f a $500 assessed a t t o r n e y f e e i s 
r e v e r s e d . 

September 20, 1990 C i t e as 42 Van N a t t a 2035 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD R. BOATSMAN, Claimant 

WCB Case Nos. 89-03776 & 89-03775 
ORDER ON REVIEW 

Robert J. G u a r r a s i , Claimant A t t o r n e y 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myzak's o r d e r t h a t i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n j u r y 
f r o m 10 p e r c e n t (32 degrees) t o 11 p e r c e n t (35.2 d e g r e e s ) . The s e l f - i n s u r e d 
employer c r o s s - r e q u e s t e d r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
d e n i e d i t s m o t i o n t o suspend t h e issuance o f t h e Referee's O p i n i o n and Order and 
reopen t h e h e a r i n g r e c o r d f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . However, i n 
i t s r e s p o n d e n t ' s b r i e f , t h e employer w i t h d r e w i t s c r o s s - r e q u e s t f o r r e v i e w . 
C o n s e q u e n t l y , i n c o n d u c t i n g our r e v i e w and r e a c h i n g a d e c i s i o n on t h e m e r i t s , 
t h e c r o s s - r e q u e s t has n o t been c o n s i d e r e d and i s d i s m i s s e d . On r e v i e w , t h e s o l e 
i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

M o t i o n t o S t r i k e - A t t o r n e y Fee 

The employer moves t o s t r i k e t h a t p o r t i o n o f c l a i m a n t ' s r e p l y b r i e f , which 
responded t o t h e employer's c r o s s - r e q u e s t and r e q u e s t e d a c a r r i e r - p a i d a t t o r n e y 
f e e f o r p r e v a i l i n g on an "abandoned" i s s u e . The m o t i o n t o s t r i k e i s g r a n t e d . 

The employer w i t h d r e w i t s c r o s s - r e q u e s t f o r r e v i e w i n i t s r e s p o n d e n t ' s 
b r i e f . T h e r e f o r e , c l a i m a n t i m p r o p e r l y responded t o t h e w i t h d r a w n i s s u e i n h i s 
r e p l y b r i e f . Consequently, we g r a n t t h e m o t i o n t o s t r i k e t h a t p o r t i o n o f t h e 
r e p l y b r i e f r e s p o n d i n g t o t h e i s s u e w i t h d r a w n from Board r e v i e w . 

C l a i m a n t seeks an a t t o r n e y f e e f o r p r e v a i l i n g on t h e w i t h d r a w n c r o s s -
r e q u e s t . However, when a r e q u e s t f o r r e v i e w i s d i s m i s s e d p r i o r t o a d e c i s i o n on 
t h e m e r i t s , t h e r e i s no e n t i t l e m e n t t o an a t t o r n e y f e e under ORS 65 6 . 3 8 2 ( 2 ) . 
T e r l o u w v. J e s u i t Seminary, 101 Or App 493 (1990). 
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Here, t h e i s s u e was p r o p e r l y w i t h d r a w n from Board c o n s i d e r a t i o n by t h e em
p l o y e r ' s r e s p o n d e n t ' s b r i e f . Moreover, t h e w i t h d r a w n i s s u e d i d n o t address 
c l a i m a n t ' s r i g h t t o compensation. F i n a l l y , c l a i m a n t d i d n o t f i n a l l y p r e v a i l on 
t h e i s s u e on Board r e v i e w . Consequently, no c a r r i e r - p a i d f e e i s awarded under 
ORS 656.382(2) . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was awarded 10 p e r c e n t unscheduled permanent d i s a b i l i t y f o r a 
p r i o r compensable 1982 low back i n j u r y by a December 28, 1984 O p i n i o n and Order. 
That o r d e r was n o t appealed. A t t h e t i m e o f t h e October 1984 h e a r i n g , c l a i m a n t 
c r e d i b l y t e s t i f i e d t h a t even though he had r e t u r n e d t o h i s r e g u l a r work, h i s 
perfo r m a n c e o f t h a t p o s i t i o n was m o d i f i e d t o accommodate h i s o n g o i n g p a i n asso
c i a t e d w i t h l i f t i n g and be n d i n g . (Ex. 1 6 ) . Since t h e d a t e o f h e a r i n g , and 
m o n t h l y t h r o u g h September 1985, c l a i m a n t c o n t i n u e d t o be t r e a t e d f o r o n g o i n g low 
back p a i n , t h e s e v e r i t y o f whic h remained c o n s t a n t . (Ex. 1A). 

There i s no m e d i c a l e v i d e n c e i n t h e r e c o r d r e g a r d i n g c l a i m a n t ' s p h y s i c a l 
c o n d i t i o n between September 1985 and c l a i m a n t ' s subsequent 1987 compensable low 
back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n s o f Law" w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t has f a i l e d t o e s t a b l i s h t h a t he has r e g a i n e d any o f h i s l o s t 
e a r n i n g c a p a c i t y r e s u l t i n g f r o m h i s p r e v i o u s compensable 1982 low back i n j u r y . 
The mere f a c t t h a t c l a i m a n t r e t u r n e d t o h i s r e g u l a r work i s n o t s u f f i c i e n t t o 
co n c l u d e t h a t by d o i n g so, c l a i m a n t r e g a i n e d any o f h i s l o s t e a r n i n g c a p a c i t y . 
I n f a c t , a t t h e t i m e o f c l a i m a n t ' s subsequent compensable 1987 low back i n j u r y , 
c l a i m a n t was s t i l l w o r k i n g f o r t h e same employer i n t h e same p o s i t i o n w i t h t h e 
same r e s t r i c t i o n s due t o t h e e a r l i e r low back i n j u r y . C o n s e q u e n t l y , we c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t he r e g a i n e d some o f h i s l o s t e a r n i n g 
c a p a c i t y p r i o r t o h i s June 1987 i n j u r y . Under such c i r c u m s t a n c e s , c l a i m a n t ' s 
p r i o r award has been c o n s i d e r e d i n d e t e r m i n i n g t h i s award f o r t h i s i n j u r y . ORS 
656.222; Thomason v. SAIF, 73 Or App 319, 322 (19 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 23, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES B. LAKE, Claimant 

WCB Case Nos. 89-02408, 89-02407, 89-02455 & 89-02454 
ORDER ON RECONSIDERATION 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our August 27, 
1990 o r d e r t h a t d e c l i n e d t o award an assessed f e e f o r s e r v i c e s r e n d e r e d on r e 
v i e w . I n our o r d e r , we s e t a s i d e L i b e r t y N orthwest's d e n i a l o f c l a i m a n t ' s new 
i n j u r y c l a i m f o r h i s low back c o n d i t i o n , and uph e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . C l a i m a n t con
t e n d s he i s e n t i t l e d t o an assessed f e e because he s u b m i t t e d a b r i e f on r e v i e w 
s u p p o r t i n g t h e u l t i m a t e l y p r e v a i l i n g p o s i t i o n on t h e r e s p o n s i b i l i t y i s s u e . We 
d i s a g r e e . 

C l a i m a n t i s n o t e n t i t l e d t o a fe e under ORS 656.382(2) o r ORS 656.386( 1 ) . 
N e i t h e r t h e r i g h t t o compensation nor t h e amount o f compensation was a t r i s k on 
r e v i e w . A ".307 o r d e r " had i s s u e d i n t h e m a t t e r , and t h e s o l e i s s u e on r e v i e w 
was r e s p o n s i b i l i t y . See Howard v. W i l l a m e t t e P o u l t r y , 101 Or App 584 (19 9 0 ) . 
Moreover, t h e p a r t y t h a t sought r e v i e w , L i b e r t y N o r t h w e s t , had t h e l o w e r tempo
r a r y d i s a b i l i t y r a t e . Had i t p r e v a i l e d i n e s t a b l i s h i n g t h a t SAIF was r e s p o n s i 
b l e , c l a i m a n t ' s compensation would have been i n c r e a s e d , n o t d i s a l l o w e d o r r e 
duced. Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o a 
c a r r i e r - p a i d f e e f o r s e r v i c e s on Board r e v i e w . Mercer I n d u s t r i e s v. Rose, 
on r e c o n 103 Or App 96 (1 9 9 0 ) ; C u r t i s R. Key, 42 Van N a t t a 183 ( 1 9 9 0 ) . 

A c c o r d i n g l y , our August 27, 1990 o r d e r i s abated and w i t h d r a w n . On r e c o n 
s i d e r a t i o n , t h e Board adheres t o and r e p u b l i s h e s i t s f o r m e r o r d e r , e f f e c t i v e 
t h i s d a t e . 

I T I S SO ORDERED. 

September 20, 1990 C i t e as 42 Van N a t t a 2037 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE A. MILLER, Claimant 
WCB Case No. 89-02445 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

S h e l l y M c l n t y r e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t : (1) f o u n d t h a t 
c l a i m a n t ' s 1987 r i g h t a n k l e i n j u r y c l a i m was not p r e m a t u r e l y c l o s e d ; and (2) up
h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f f u r t h e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
r i g h t a n k l e c o n d i t i o n . On r e v i e w , t h e i s s u e s are p r e m a t u r e c l a i m c l o s u r e and 
r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " and make t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s . 
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On March 29, 1989, SAIF d e n i e d r e s p o n s i b i l i t y f o r f u r t h e r m e d i c a l c a r e 
and d i s a b i l i t y f o r c l a i m a n t ' s r i g h t a n k l e c o n d i t i o n on t h e ground t h a t c l a i m 
a n t ' s employment a t B i g O T i r e s had i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
t h e compensable a n k l e c o n d i t i o n . 

C l a i m a n t ' s compensable 1987 r i g h t a n k l e i n j u r y i s s y m p t o m a t i c a l l y 
a g g r a v a t e d w i t h a c t i v i t y and r e l i e v e d by r e s t . C l a i m a n t ' s a c t i v i t y i n Ja n u a r y 
1989 caused a symptomatic w o r s e n i n g o f t h e a n k l e i n j u r y t o t h e p o i n t t h a t he was 
u n a b l e t o work as o f January 14, 1989. 

FINDINGS OF ULTIMATE FACT 

At t h e t i m e t h e c l a i m was c l o s e d , c l a i m a n t ' s r i g h t a n k l e d i s a b i l i t y 
was e x p e c t e d t o improve w i t h t i m e and r e s t . 

C l a i m a n t ' s work a c t i v i t i e s w i t h B i g O T i r e d i d n o t i n d e p e n d e n t l y con
t r i b u t e t o a w o r s e n i n g o f c l a i m a n t ' s compensable r i g h t a n k l e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

B i g O T i r e has accepted c l a i m a n t ' s worsened a n k l e c o n d i t i o n as a new 
i n j u r y . C l a i m a n t , however, contended a t h e a r i n g t h a t h i s work a c t i v i t i e s a t B i g 
O T i r e d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a wor s e n i n g o f h i s c o n d i t i o n and, 
t h u s , t h a t r e s p o n s i b i l i t y s h o u l d remain w i t h SAIF, as t h e i n s u r e r r e s p o n s i b l e 
f o r t h e 1987 i n j u r y . I f t h a t i s t r u e , t h e n c l a i m a n t ' s p r e c l o s u r e w o r s e n i n g a l s o 
r e q u i r e s t h a t we s e t a s i d e t h e c l o s u r e as premature. 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s work a c t i v i t y a t B i g O T i r e i n d e p e n 
d e n t l y c o n t r i b u t e d t o t h e January 14, 1989 wor s e n i n g o f c l a i m a n t ' s u n d e r l y i n g 
a n k l e c o n d i t i o n . L i k e t h e Referee, we r e l y s o l e l y on t h e r e p o r t s o f Dr. Rusch. 
He has t r e a t e d c l a i m a n t s i n c e J u l y 1987, and he i s t h e o n l y p h y s i c i a n who has 
r e n d e r e d an o p i n i o n r e l e v a n t t o t h e r e s p o n s i b i l i t y i s s u e . 

Dr. Rusch's e f f o r t s t o respond t o t h e p a r t i e s ' demands f o r o p i n i o n s 
c a s t i n language c a r r y i n g p r e c i s e meaning i n t h e l e g a l c o n t e x t a r e n o t e n t i r e l y 
c l e a r . Thus, SAIF, as i n s u r e r r e s p o n s i b l e f o r t h e 1987 i n j u r y , r e l i e s on Dr. 
Rusch's J a n u a r y 23, 1989 l e t t e r w hich s t a t e s t h a t c l a i m a n t ' s work w i t h B i g O 
T i r e s i n d e p e n d e n t l y c o n t r i b u t e d t o h i s i n c r e a s e d symptomatology and h i s May 22, 
1989 l e t t e r w h i c h c o n c l u d e s t h a t h i s work w i t h B i g O T i r e s s y m p t o m a t i c a l l y wors
ened h i s u n d e r l y i n g p a t h o l o g i c a l c o n d i t i o n . Ex. 36 and Ex. 47. C l a i m a n t , on 
t h e o t h e r hand, n o t e s t h a t w h i l e Dr. Rusch has used t h e phrases " i n d e p e n d e n t 
c o n t r i b u t i o n " and "worsening o f t h e u n d e r l y i n g c o n d i t i o n , " he has always i n d i 
c a t e d t h a t c l a i m a n t ' s worsenings have been symptomatic. 

Reading Dr. Rusch's l e t t e r s t o g e t h e r w i t h h i s c h a r t n o t e s , we a r e p e r 
suaded t h a t Dr. Rusch b e l i e v e s t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has remained 
f u n d a m e n t a l l y unchanged f o r some t i m e . We n o t e , i n p a r t i c u l a r , t h a t on May 22, 
1989, Dr. Rusch o p i n e d t h a t " c l a i m a n t had s u f f e r e d a w o r s e n i n g o f symptoms w i t h 
t h e new employment a c t i v i t i e s b u t t h a t t h e r e was no s i g n i f i c a n t p a t h o l o g i c a l 
change i n t h e c o n d i t i o n i t s e l f . " 

The R e f e r e e concl u d e d t h a t because Dr. Rusch s a i d t h a t t h e r e was no 
s i g n i f i c a n t p a t h o l o g i c a l change, we s h o u l d i n f e r t h a t he b e l i e v e d t h a t t h e r e was 
some p a t h o l o g i c a l change. Any independent c o n t r i b u t i o n , no m a t t e r how s l i g h t , 
i s s u f f i c i e n t t o s h i f t r e s p o n s i b i l i t y . M i s s i o n I n s u r a n c e Co. v. Dundon, 86 Or 
App 470 ( 1 9 8 7 ) . However, we a r e u n w i l l i n g t o i n f e r t h a t Dr. Rusch b e l i e v e s t h a t 
c l a i m a n t ' s work f o r B i g O T i r e s c o n t r i b u t e d a t a l l t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . 
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I t would appear t h a t Dr. Rusch was r e p e a t e d l y asked by SAIF's c l a i m s 
examiner whether work a c t i v i t i e s had c o n t r i b u t e d i n any way t o t h e w o r s e n i n g o f 
t h e u n d e r l y i n g c o n d i t i o n . He never s a i d t h a t t h e u n d e r l y i n g c o n d i t i o n has wors
ened e x c e p t s y m p t o m a t i c a l l y . He has c o n s i s t e n t l y o p i n e d t h a t c l a i m a n t ' s c o n d i 
t i o n was e s s e n t i a l l y s t a b l e — b e c o m i n g s y m p t o m a t i c a l l y worse w i t h a c t i v i t y . On 
March 9, 1989, he i n d i c a t e d t h a t c l a i m a n t ' s a n k l e c o n t i n u e d t o be symptomatic 
w i t h a c t i v i t y , t h a t t h e r e had been no p a r t i c u l a r s t a t u s change. Each o f t h e 
l e t t e r s r e l i e d on by SAIF i n d i c a t e t h a t c l a i m a n t has s u f f e r e d a symptomatic 
w o r s e n i n g due t o work a c t i v i t y . As e a r l y as February 1989 Dr. Rusch a d v i s e d 
SAIF t h a t i t w o u ld be "most d i f f i c u l t t o i n d i c a t e t h a t h i s employment a t B i g O 
T i r e s worsened t h i s u n d e r l y i n g c o n d i t i o n . " He has never so i n d i c a t e d . Indeed, 
t h e t e n o r o f t h e r e c o r d as a whole persuades us t h a t he b e l i e v e d t h a t t h e under
l y i n g c o n d i t i o n had n o t changed. 

T h e r e f o r e , we conclude t h a t SAIF, as i n s u r e r r e s p o n s i b l e f o r t h e 1987 
i n j u r y , remains r e s p o n s i b l e . Hensel Phelps v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 
C o n s e q u e n t l y , we r e v e r s e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l o r ' s e f f o r t s a t h e a r i n g and on r e v i e w i s $2,400, t o be p a i d by SAIF. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case, as r e p r e s e n t e d by c l a i m a n t ' s b r i e f s and s t a t e m e n t o f s e r v i c e s , t h e 
c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d June 20, 1989 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s d e n i a l o f March 29, 1989 i s s e t a s i d e . The D e t e r m i n a t i o n Order i s s e t 
a s i d e and t h e c l a i m remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r 
v i c e s a t h e a r i n g and on Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $2,400, 
p a y a b l e by SAIF. 

September 2 1 , 1990 C i t e as 42 Van N a t t a 2039 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CATHY J . RISER, Claimant 
WCB Case No. 86-13112 

ORDER ON REVIEW 
Z a f i r a t o s & Roman, Clai m a n t A t t o r n e y s 
C a r r o l l Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
S c h u l t z ' s o r d e r w h i c h awarded 8 p e r c e n t (12 degrees) s c h e d u l e d permanent d i s 
a b i l i t y i n a d d i t i o n t o 25 p e r c e n t (37.5 degrees) awarded by D e t e r m i n a t i o n Order 
f o r l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s l e f t l e g ; and (2) awarded 52 p e r c e n t 
(78 d e grees) unscheduled permanent d i s a b i l i t y i n a d d i t i o n t o 35 p e r c e n t (112 de
g r e e s ) awarded by D e t e r m i n a t i o n Order f o r a l e f t h i p , low back, and p s y c h o l o g i 
c a l i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f scheduled and un s c h e d u l e d perma
ne n t d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t was 36 yea r s o l d on t h e d a t e t h e h e a r i n g r e c o r d c l o s e d . She 
has 11 y e a r s o f f o r m a l e d u c a t i o n and has n o t o b t a i n e d a GED (Ex. 15 & T r . 1 5 ) . 
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Her work e x p e r i e n c e f r o m 1974 u n t i l October 1984 i n c l u d e d work as a cook, w a i t 
r e s s , b a r t e n d e r and s h r i m p p i c k e r . (Exs. 1, 8, 15, 67A, & 7 8 ) . Of t h o s e j o b s , 
t h e one r e q u i r i n g t h e most v o c a t i o n a l p r e p a r a t i o n was t h a t o f cook 
(DOT #313.361-014), a s s i g n e d an SVP o f 7. (Ex. 116, p . 2 ) . 

On October 1, 1984, w h i l e w o r k i n g f o r t h e employer as a cook, c l a i m a n t 
compensably s p r a i n e d her l e f t a n k l e . (Exs. 1 & 1 6 ) . D u r i n g t h e one and one 
h a l f y e a r s f o l l o w i n g her i n j u r y , c l a i m a n t t r e a t e d w i t h Dr. Orwick. She was a l s o 
seen by a number o f s p e c i a l i s t s and p a r t i c i p a t e d i n a p a i n program. By F e b r u a r y 
1986, c l a i m a n t ' s l e f t a n k l e s p r a i n was m e d i c a l l y s t a t i o n a r y . An A p r i l 4, 1986 
D e t e r m i n a t i o n Order c l o s e d t h e c l a i m and awarded 25 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f t h e l e f t l e g . (Exs. 2, 4, 7, & 9-52). 

I n June 1986, c l a i m a n t ' s c l a i m was reopened f o r t r e a t m e n t o f low back 
p a i n and symptoms o f l e f t t r o c h a n t e r i c b u r s i t i s , b o t h o f w h i c h were due t o t h e 
a l t e r e d g a i t caused by her a n k l e s p r a i n . As a r e s u l t o f her l e f t h i p and low 
back p a i n , c l a i m a n t r o t a t e d her l e f t l e g outward and developed l e f t knee p a i n . 
(Exs. 42, 56, 58, 60-62, 69A, 85, & 113). 

Over t h e n e x t y e a r , Dr. Orwick p r o v i d e d a d d i t i o n a l m e d i c a l t r e a t m e n t 
w i t h o u t s i g n i f i c a n t change i n c l a i m a n t ' s c o n d i t i o n . (Exs. 58-60, 62A, 82, & 
9 0 ) . I n May and June o f 1987, c l a i m a n t was e v a l u a t e d a t a p a i n c e n t e r . A d i a g 
n o s i s o f r e f l e x s y m p a t h e t i c d i s t r o p h y o f t h e l e f t f o o t was made. P s y c h o l o g i 
c a l l y , she was f o u n d t o be g r e a t l y focused on her p h y s i c a l c o m p l a i n t s and some
what depr e s s e d . (Ex. 8 6 ) . 

I n O c t o b e r 1987, c l a i m a n t was examined by an o r t h o p e d i s t , a n e u r o l o 
g i s t , and a n e u rosurgeon f o r t h e O r t h o p a e d i c C o n s u l t a n t s . C l a i m a n t t h e n demon
s t r a t e d s e v e r e f u n c t i o n a l i n t e r f e r e n c e , making d e t a i l e d e x a m i n a t i o n f i n d i n g s 
d i f f i c u l t . P s y c h i a t r i c e v a l u a t i o n was recommended. (Ex. 9 5 ) . 

Dr. P o r t e r , a p r o f e s s o r o f s u r g e r y a t t h e Oregon H e a l t h S c i e n c e s 
U n i v e r s i t y , a l s o examined c l a i m a n t i n October 1987. He c o u l d n o t f i n d c l e a r 
e v i d e n c e o f s y m p a t h e t i c d y s t r o p h y b u t d i d f i n d a s i g n i f i c a n t f u n c t i o n a l compo
nent t o c l a i m a n t ' s p a i n c o m p l a i n t s . Claimant was r e f e r r e d f o r EMG and n e r v e 
c o n d u c t i o n s t u d i e s , w h i c h were abnormal b u t i n d i c a t i v e o f a d i f f u s e s e n s o r i m o t o r 
p o l y n e u r o p a t h y . Dr. Paxton perf o r m e d a n e u r o s u r g i c a l e v a l u a t i o n i n November 
1987. C l a i m a n t d e m o n s t r a t e d i n c o n s i s t e n t p o s t u r e , i n c o n s i s t e n t responses t o 
t e s t i n g o f s e n s a t i o n i n her f e e t , and i n c o n s i s t e n t p a i n b e h a v i o r w i t h r e s p e c t t o 
her low back. Dr. Paxton f e l t t h a t a g r e a t d e a l o f c l a i m a n t ' s d i f f i c u l t y was 
f u n c t i o n a l . (Exs. 95A-95C, 96A & 96C). 

On November 18, 1987, c l a i m a n t was examined by Dr. Turco, a p s y c h i a 
t r i s t . He f o u n d some s i t u a t i o n a l d e p r e s s i o n b u t no p s y c h i a t r i c d i a g n o s i s o r 
need f o r p s y c h i a t r i c t r e a t m e n t . C l a i m a n t ' s problems were f o u n d t o be m o t i v a 
t i o n a l and due t o her p e r s o n a l i t y s t r u c t u r e . (Ex. 9 7 ) . Dr. Steinman, 
c l a i m a n t ' s t h e n t r e a t i n g p h y s i c i a n , c o n c u r r e d w i t h Dr. Turco. (Exs. 99, 100, & 
101) . 

On A p r i l 13, 1988, c l a i m a n t was examined by Dr. D u f f , an o r t h o p e d i c 
surgeon. C l a i m a n t had m i l d a t r o p h y o f t h e s o f t t i s s u e around her l e f t a n k l e , 
normal s e n s a t i o n i n her f e e t , no l e f t knee i n s t a b i l i t y , and no l e f t c a l f o r 
t h i g h a t r o p h y . C l a i m a n t was t h e n m e d i c a l l y s t a t i o n a r y . She had m i n i m a l i n j u r y -
r e l a t e d i m p a i r m e n t and marked f u n c t i o n a l o v e r l a y . (Ex. 1 0 5 ) . Dr. Steinman 
agreed w i t h Dr. D u f f ' s o p i n i o n t o t h a t e f f e c t . (Ex. 112). 

I n May 1988, c l a i m a n t was e v a l u a t e d by P r o v i d e n c e D i s a b i l i t y Preven
t i o n S e r v i c e s . Her l e f t l e g r e f l e x e s were normal. L e f t l e g s t r e n g t h was n o r 
mal. D o r s i f l e x i o n was 10 degrees; l e f t a n k l e p l a n t a r f l e x i o n 30 d e g r e e s . L e f t 
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knee e x t e n s i o n was -10 degrees, w i t h no i n s t a b i l i t y . L e f t h i p f l e x i o n was t o 90 
degrees . C l a i m a n t had 30 degrees t h o r a c o l u m b a r f l e x i o n , 0 degrees e x t e n s i o n , 20 
degrees r i g h t l a t e r a l f l e x i o n , and 10 degrees l e f t l a t e r a l f l e x i o n . (Ex. 109, 
p. 4, 5, & 1 1 ) . P s y c h o l o g i c a l e x a m i n a t i o n and t e s t i n g by P s y c h o l o g i s t B a l l e r i n g 
d e m o n s t r a t e d C l a i m a n t ' s s t r o n g somatic f o c u s , moderate d e p r e s s i o n , and t h e p r e s 
ence o f secondary g a i n o p e r a t i n g t o r e i n f o r c e her assumed r o l e as a s e v e r e l y 
d i s a b l e p e r s o n . (Ex. 109, p. 9 & Ex. 110). 

An August 9, 1988 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m and 
awarded 35 p e r c e n t unscheduled permanent d i s a b i l i t y compensation. (Ex. 113). 

A t t h e t i m e o f h e a r i n g , c l a i m a n t was un a b l e t o r e t u r n t o her u s u a l and 
customary work as a cook and had n o t r e t u r n e d t o o r been o f f e r e d , m o d i f i e d work. 
She was a b l e t o p e r f o r m work i n t h e s e d e n t a r y c a t e g o r y . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e degree o f c l a i m a n t ' s permanent i n j u r y - r e l a t e d im
p a i r m e n t , we r e l y p r i m a r i l y upon t h e o b j e c t i v e f i n d i n g s o f t h e P r o v i d e n c e D i s 
a b i l i t y P r e v e n t i o n S e r v i c e . Those r e p o r t s a r e t h e most r e c e n t and d e t a i l e d , and 
a r e g e n e r a l l y c o n s i s t e n t w i t h o t h e r m e d i c a l e v i d e n c e . 

I t appears t h a t t h e Referee r e l i e d upon c l a i m a n t ' s t e s t i m o n y as t o her 
l i m i t a t i o n s . We d i d n o t observe c l a i m a n t ' s t e s t i m o n y a t h e a r i n g and a r e unable 
t o r e l y on i t f o r t h i s r e v i e w . For example, she d e s c r i b e d h er f o o t movement i n 
v a r i o u s d i r e c t i o n s such as " l e f t " , " r i g h t " , "up", and "down". We cannot d e t e r 
mine w h i c h , i f any, o f t h o s e d i r e c t i o n s r e p r e s e n t s u b t a l a r m o t i o n , i n c l u d i n g , 
i n v e r s i o n , e v e r s i o n , p l a n t a r f l e x i o n , and d o r s i f l e x i o n . C l a i m a n t t e s t i f i e d t o 
t h e degree o f v a r i o u s movements as "none", " v e r y m i n i m a l " , " s l i g h t " , "a l i t t l e 
b i t " , and "an i n c h " . W h i l e some o f th o s e terms have e s t a b l i s h e d meanings i n t h e 
m e d i c a l community, c l a i m a n t ' s t e s t i m o n y i s w h o l l y i n a d e q u a t e t o p r o v e t h e e x t e n t 
o r degree o f impairment so as t o p e r m i t a d e t e r m i n a t i o n o f t h e a p p r o p r i a t e im
p a i r m e n t v a l u e s under t h e " s t a n d a r d s . " I n t h a t r e g a r d c l a i m a n t has f a i l e d i n 
her b u rden o f p r o o f . ORS 656.266. F i n a l l y , t h e overwhelming m e d i c a l e v i d e n c e 
i s t h a t c l a i m a n t ' s p r e s e n t a t i o n o f her symptoms and l i m i t a t i o n s i s s u b s t a n t i a l l y 
d i s t o r t e d by f u n c t i o n a l f a c t o r s n o t r e l a t e d t o her a n k l e s p r a i n i n j u r y . 

P a i n may be d i s a b l i n g and, when i t i s , i t may be c o n s i d e r e d under t h e 
" s t a n d a r d s " i n e f f e c t b e f o r e January 1, 1989. Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) ; 436-
3 5 - 3 2 0 ( 1 ) ( a ) ; D a n i e l M. A l i r e , 41 Van N a t t a 752 (1 9 8 9 ) . However, i n t h i s case, 
each o f t h e numerous m e d i c a l e x p e r t s , i n c l u d i n g her a t t e n d i n g p h y s i c i a n , who has 
seen c l a i m a n t s i n c e l a t e 1987, has found severe f u n c t i o n a l o v e r l a y w h i c h 
a f f e c t e d h er s u b j e c t i v e c o m p l a i n t s , l i m i t a t i o n s , and e x a m i n a t i o n f i n d i n g s . For 
t h a t r e a s o n , and d e s p i t e t h e Referee's g e n e r a l f i n d i n g t h a t c l a i m a n t was c r e d i 
b l e , we a r e u n w i l l i n g t o r e l y on her t e s t i m o n y r e g a r d i n g any d i s a b l i n g p a i n she 
may e x p e r i e n c e . 

Scheduled Permanent P a r t i a l D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l 
i t y , ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

The Referee a p p l i e d t h e " s t a n d a r d s " e f f e c t i v e January 1, 1989. How
e v e r , t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, fo r m e r OAR 436-35-001 e t 
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seq, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . OAR 438-
10-010. Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f sched
u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-010(1). I t i s t h o s e 
s t a n d a r d s w h i c h we a p p l y . 

C l a i m a n t s u f f e r s l i m i t e d l e f t f o o t d o r s i f l e x i o n o f 10 degrees f o r 
w h i c h an i m p a i r m e n t v a l u e o f 4 p e r c e n t i s ass i g n e d . Former OAR 43 6 - 3 5 - 1 9 0 ( 8 ) . 
P l a n t a r f l e x i o n i s l i m i t e d t o 30 degrees f o r a v a l u e o f 4 p e r c e n t . Former OAR 
436-35 - 1 9 0 ( 8 ) . There i s no r e l i a b l e evidence o f t h e degree o f any o t h e r perma
n e n t , i n j u r y - r e l a t e d l i m i t a t i o n s i n c l a i m a n t ' s l e f t a n k l e m o t i o n . Ranges o f 
m o t i o n i n c l a i m a n t ' s a n k l e a r e added ( n o t combined). Former OAR 436-35-190(11). 
The t o t a l v a l u e f o r l o s s o f a n k l e m o t i o n i s 8 p e r c e n t . 

Dr. D u f f f o u n d s e n s a t i o n i n c l a i m a n t ' s f o o t t o be n o r m a l . Dr. Paxton 
f o u n d c l a i m a n t ' s r e p o r t s on t e s t i n g t o be i n c o n s i s t e n t . We c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o p r o v e e n t i t l e m e n t t o an impairment v a l u e f o r l o s s o f 
s e n s a t i o n under f o r m e r OAR 436-35-200(1). N e i t h e r has c l a i m a n t p r o v e n a n k l e 
j o i n t i n s t a b i l i t y . Former OAR 436-35-200(2). 

C l a i m a n t has m i l d l e f t a n k l e d o r s i f l e x i o n weakness. For t h a t weak
ness, a 2 p e r c e n t i m p a i r m e n t v a l u e o f t h e f o o t i s a s s i g n e d by f o r m e r OAR 436-35-
2 3 0 ( 5 ) ( a ) . The v a l u e s f o r impairment o f c l a i m a n t ' s l e f t f o o t a r e combined ( n o t 
added) f o r a v a l u e o f 9.8 p e r c e n t . Former 436-35-190(12). That v a l u e i s con
v e r t e d t o an i m p a i r m e n t v a l u e f o r t h e l e g . Former OAR 436-35-240(4). Here, 
t h a t v a l u e i s 8.9 p e r c e n t . Former OAR 436-35-210. 

C l a i m a n t has a 10 degree l o s s o f l e f t knee e x t e n s i o n . She i s e n t i t l e d 
t o a 1 p e r c e n t i m p a i r m e n t f o r l o s s o f t h e l e g . Former OAR 43 6 - 3 5 - 2 2 0 ( 2 ) . 

Because c l a i m a n t ' s l e f t h i p c o n d i t i o n r e s u l t s f r o m b u r s i t i s o f t h e 
g r e a t e r t r o c h a n t o r o f t h e l e f t femur, impairment i s p r o p e r l y r a t e d as p a r t o f 
t h e l e g . See f o r m e r OAR 436-35-130(1). ( C l a i m a n t has n o t p r o v e n u n s c h e d u l e d 
i m p a i r m e n t t o t h e h i p . ) For t h e l i m i t a t i o n o f t h e l e f t h i p f l e x i o n t o 90 de
g r e e s , c l a i m a n t i s a s s i g n e d an impairment v a l u e o f 2 p e r c e n t o f t h e l e g . Former 
OAR 43 6 - 3 5 - 2 2 0 ( 5 ) . 

The R e f e r e e awarded v a l u e s f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e 
use. However, t h e " s t a n d a r d s " which a p p l y i n t h i s case do n o t p r o v i d e f o r an 
i m p a i r m e n t v a l u e f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f a body p a r t . 
But see OAR 436-35-230(7). 

The v a l u e s f o r c l a i m a n t ' s f o o t i m p a i r m e n t , l e f t knee i m p a i r m e n t and 
l e f t h i p i m p a i r m e n t a r e combined t o o b t a i n a s i n g l e i m p a i r m e n t v a l u e f o r 
c l a i m a n t ' s l e f t l e g . Former OAR 436-35-240. Here 8.9 p e r c e n t , 1 p e r c e n t , and 2 
p e r c e n t combine t o a v a l u e o f 11.6 p e r c e n t . That v a l u e i s rounded t o t h e n e x t 
h i g h e r whole p e r c e n t and r e p r e s e n t s c l a i m a n t ' s scheduled permanent d i s a b i l i t y . 
Former OAR 436-35-010(6). C l a i m a n t ' s scheduled permanent d i s a b i l i t y i s 12 
p e r c e n t . 

We do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e o f s c h e d u l e d d i s a b i l i t y 
i n excess o f t h e " s t a n d a r d s . " The m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t ' s 
p h y s i c a l i n j u r y - r e l a t e d i m pairment i s m i n i m a l . 

Unscheduled Permanent P a r t i a l D i s a b i l i t y 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, f o r m e r 
OAR 436-35-001 e t seq, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent 
p a r t i a l d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e 
r a t i n g o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 43 6 - 3 5 - 2 7 0 ( 1 ) . 



Cathy J. R i s e r , 42 Van N a t t a 2039 (1990) ; 2043 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two 
f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r imp a i r m e n t t o y i e l d t h e 
p e r c e n t a g e o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 36 y e a r s i s 0. Former OAR 
436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 11 y e a r s o f f o r m a l e d u c a t i o n i s 
1. Former OAR 436-35-300(3). 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 7 as a cook (DOT # 313.361-014). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s 1. Former OAR 436-35-300(4). 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r t r a i n i n g i s 1. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e 
i s 3, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n 
i n g . Former OAR 436-35-300(6). 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s un a b l e t o r e t u r n t o h i s o r 
her u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] and who has n o t 
r e t u r n e d t o m o d i f i e d work i s de t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l 
c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e 
i n j u r y . Former OAR 436-35-310(4). 

C l a i m a n t i s unable t o r e t u r n t o her u s u a l and customary' work and has 
no t r e t u r n e d t o , o r been o f f e r e d , r e g u l a r , m o d i f i e d work s i n c e she became medi
c a l l y s t a t i o n a r y . C l a i m a n t ' s p h y s i c a l c a p a c i t y f a l l s w i t h i n t h e s e d e n t a r y 
c a t e g o r y . Thus, t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 8. Former OAR 436-35-
3 1 0 ( 4 ) ( d ) . 

The f i n a l f a c t o r necessary t o d e t e r m i n e c l a i m a n t ' s u n s c h e d u l e d perma
n e n t d i s a b i l i t y i s a v a l u e f o r her permanent i n j u r y - r e l a t e d i m p a i r m e n t . 

C l a i m a n t has l i m i t e d low back m o t i o n as a consequence o f her i n j u r y . 
For reduced t h o r a c o l u m b a r f l e x i o n (30 degrees r e t a i n e d ) she i s e n t i t l e d t o an 
i m p a i r m e n t v a l u e o f 6 p e r c e n t . Former OAR 436-35-360(7). For reduc e d r i g h t 
l a t e r a l f l e x i o n (20 degrees r e t a i n e d ) , she i s e n t i t l e d t o no v a l u e . Former 
OAR 436-35 - 3 6 0 ( 8 ) . For reduced l e f t l a t e r a l f l e x i o n , (10 degrees r e t a i n e d ) , she 
i s e n t i t l e d t o a v a l u e o f 2 p e r c e n t . Former OAR 436-35-360(8). C l a i m a n t has 
p r o v e n no o t h e r permanent i n j u r y - r e l a t e d l i m i t a t i o n s i n low back m o t i o n . The 
v a l u e s f o r reduced range o f low back m o t i o n a re added ( n o t combined) t o o b t a i n a 
s i n g l e range o f m o t i o n v a l u e . Former OAR 436-35-360(10). I n t h i s case, t h a t 
v a l u e i s 11 p e r c e n t . 

The Referee a s s i g n e d a 25 p e r c e n t v a l u e f o r c l a i m a n t ' s f u n c t i o n a l 
o v e r l a y and p a i n syndrome. Claimant i s e n t i t l e d t o no v a l u e f o r "mental 
i l l n e s s " under t h e " s t a n d a r d s . " 
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Dr. T u r c o , w i t h t h e concurrence o f c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , 
d i a g n o s e d some s i t u a t i o n a l d e p r e s s i o n . P s y c h o l o g i s t B a l l e r i n g a l s o d i a g n o s e d 
d e p r e s s i o n . However, t h e r e i s no evidence t h a t c l a i m a n t ' s d e p r e s s i o n i s d i s 
a b l i n g . N e i t h e r does t h e r e c o r d c o n t a i n evidence t o e s t a b l i s h as a m a t t e r o f 
complex m e d i c a l c a u s a t i o n , t h a t c l a i m a n t ' s p a i n syndrome i s a permanent, i n j u r y -
r e l a t e d m e n t a l d i s o r d e r . To t h e c o n t r a r y , c l a i m a n t ' s s o - c a l l e d f u n c t i o n a l o v e r 
l a y i s n o t , a c c o r d i n g t o Dr. Turco's u n r e b u t t e d and p e r s u a s i v e o p i n i o n , a t r u e 
p s y c h i a t r i c d i s o r d e r b u t r e p r e s e n t s a l a c k o f m o t i v a t i o n due t o c l a i m a n t ' s p e r 
s o n a l i t y makeup. F u r t h e r m o r e , because no p s y c h o l o g i s t o r p s y c h i a t r i s t has d i a g 
nosed e i t h e r c l a i m a n t ' s p a i n syndrome o r f u n c t i o n a l o v e r l a y as a permanent men
t a l d i s o r d e r , no v a l u e may be assig n e d f o r t h o s e c o n d i t i o n s under t h e 
" s t a n d a r d s . " Former OAR 436-35-400(1). 

C l a i m a n t ' s t o t a l unscheduled i n j u r y - r e l a t e d i m p a i r m e n t i s 11 p e r c e n t . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 3 t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 8 t h e p r o d u c t i s 24. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 11 t h e r e s u l t i s 35 p e r 
c e n t . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 35 p e r c e n t . 

We do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s unsched
u l e d permanent d i s a b i l i t y i s g r e a t e r t h a n 35 p e r c e n t . The u n r e b u t t e d m e d i c a l 
e v i d e n c e i s t h a t c l a i m a n t ' s permanent i n j u r y - r e l a t e d i m p a i r m e n t i s m i n i m a l . 
C o n s i d e r i n g t h a t , w i t h o t h e r r e l e v a n t f a c t o r s and w i t h t h e f a c t t h a t c l a i m a n t ' s 
symptoms and c o m p l a i n t s a r e p r i m a r i l y a t t r i b u t a b l e t o a f u n c t i o n a l c o n d i t i o n 
w h i c h has n o t been shown t o be due t o c l a i m a n t ' s a n k l e s p r a i n i n j u r y , we con
c l u d e t h a t c l a i m a n t has f a i l e d t o prove permanent unscheduled d i s a b i l i t y g r e a t e r 
t h a n 35 p e r c e n t . 

Because SAIF r e q u e s t e d r e v i e w o f t h e Referee's o r d e r b u t d i d n o t r e 
ques t o r c r o s s - r e q u e s t a h e a r i n g from t h e D e t e r m i n a t i o n O r d e r s , we r e v e r s e t h e 
Referee and r e i n s t a t e t h e awards made by t h e D e t e r m i n a t i o n O r d e r s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1989 i s r e v e r s e d . The D e t e r m i 
n a t i o n O r d e rs i s s u e d A p r i l 4, 1986 and August 9, 1988 a r e r e i n s t a t e d and 
a f f i r m e d . 
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C l a i m a n t r e q u e s t s r e v i e w o f Referee Mulder's o r d e r w h i c h : (1) awarded 
c l a i m a n t 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y i n a d d i t i o n t o 
t h e 8 p e r c e n t (25.6 degrees) unscheduled permanent d i s a b i l i t y p r e v i o u s l y awarded 
by D e t e r m i n a t i o n Order; and (2) d e c l i n e d t o o r d e r t h e s e l f - i n s u r e d employer t o 
pay f o r a r e p o r t from c l a i m a n t ' s c h i r o p r a c t o r . On r e v i e w , t h e i s s u e s a r e e x t e n t 
o f u n s c h e d u l e d permanent d i s a b i l i t y and m e d i c a l r e p o r t s . We m o d i f y and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t ' s p r i o r work as a Sherman edger o p e r a t o r was medium/heavy work. 
That j o b r e q u i r e d some o c c a s i o n a l heavy p u l l i n g and heavy s h o v e l i n g , b u t t h i s 
was n o t a c o n s t a n t r e q u i r e m e n t o f p e r f o r m i n g t h a t j o b . 

C l a i m a n t ' s c u r r e n t work as a COE edger o p e r a t o r i s l i g h t / m e d i u m work. 
T h i s j o b i s automated b u t does r e q u i r e o c c a s i o n a l h e a v i e r l i f t i n g o r p u l l i n g . 
C l a i m a n t has t h e c a p a b i l i t i e s t o l i f t 30 pounds o c c a s i o n a l l y and 10 pounds 
f r e q u e n t l y . 

C l a i m a n t has a h e r n i a t e d d i s c a t t h e L4-5 l e v e l , w h i c h was caused by t h e 
i n j u r y . The d i s c h e r n i a t i o n causes c l i n i c a l symptoms i n c l a i m a n t ' s l e f t h i p and 
lo w e r e x t r e m i t y . C l a i m a n t has a d i s c b u l g e a t t h e L2-3 l e v e l , w h i c h i s docu
mented by CT Scan. That b u l g e has no c l i n i c a l o r r e s i d u a l e f f e c t upon c l a i m 
a n t ' s symptoms o r h i s d i s a b i l i t y , i n t h a t t h e b u l g e i s on t h e r i g h t s i d e and 
c l a i m a n t has no r i g h t s i d e d symptoms. 

The March 22, 1989 r e p o r t by Dr. Sherman was r e q u e s t e d by c l a i m a n t ' s a t 
t o r n e y f o r t h e purposes o f l i t i g a t i o n . The r e p o r t does n o t address c l a i m a n t ' s 
t r e a t m e n t o r need t h e r e f o r e and was n o t w r i t t e n i n c o n n e c t i o n w i t h any t r e a t 
ment . 

CONCLUSIONS OF LAW AND OPINION 

The Referee f o u n d t h a t c l a i m a n t had s u f f e r e d a permanent l o s s o f e a r n i n g 
c a p a c i t y i n t h e amount o f 18 p e r c e n t and t h a t t h e r e was i n s u f f i c i e n t i n f o r m a 
t i o n t o d e c i d e whether t h e c o s t o f Dr. Sherman's March 22, 1989 r e p o r t s h o u l d be 
bor n e by c l a i m a n t o r t h e employer. We m o d i f y t h e permanent d i s a b i l i t y award 
and a f f i r m t h a t p o r t i o n o f t h e Referee's o r d e r which concerned t h e m e d i c a l 
r e p o r t . 

Permanent D i s a b i l i t y 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and imp a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . OAR 436-35-280. I n t h i s case, t h e " s t a n d a r d s " 
a d o p t e d e f f e c t i v e January 1, 1989, OAR 436-35-001 e t seq, a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s d i s a b i l i t y . 
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Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 34 y e a r s i s z e r o . OAR 436-35-
290. 

E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 10 y e a r s o f f o r m a l e d u c a t i o n i s +1. 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) . 

OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o n a r y o f 
O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. The h i g h 
e s t SVP l e v e l d e m o n s t r a t e d by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e 
o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . OAR 436-35-300(4). C l a i m 
a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y was 5 as an 
edger o p e r a t o r (DOT # 667.682-026). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s 
i s +2. OAR 436-35-300(4). 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
t r a i n i n g i s + 1 . OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s +4, t h e 
f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . 
OAR 4 3 6 - 3 5 - 3 0 0 ( 6 ) . 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s unable t o r e t u r n t o h i s o r her 
u s u a l and customary work, (See OAR 436-35-270(3) (a) ) , b u t who has r e t u r n e d t o 
m o d i f i e d work i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 
That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary 
work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e 
even t h o u g h c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s 
r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e 
" s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n OAR 436-35-
3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do medium/heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a 
l i g h t / m e d i u m p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e 
i s +1.5. OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

C l a i m a n t has 65 degrees o f f l e x i o n , which i s a s s i g n e d a v a l u e o f 2.5 p e r 
c e n t . OAR 436-35-360(6). He has 10 degrees o f e x t e n s i o n , w h i c h i s a s s i g n e d a 
v a l u e o f 2 p e r c e n t . OAR 436-35-360(7). He a l s o has 10 degrees o f l e f t l a t e r a l 
f l e x i o n and 12 degrees o f r i g h t l a t e r a l f l e x i o n , which a r e a s s i g n e d v a l u e s o f 4 
p e r c e n t and 3.6 p e r c e n t r e s p e c t i v e l y . OAR 436-35-360(8). C l a i m a n t has no l o s s 
o f r o t a t i o n . These v a l u e s are added t o reach a v a l u e o f 12.1 p e r c e n t . 

C l a i m a n t has an u n o p e r a t e d d i s c h e r n i a t i o n a t t h e L4-5 l e v e l w h i c h i s due 
t o t h e i n j u r y and c o n t r i b u t e s t o h i s d i s a b i l i t y . T h i s h e r n i a t i o n i s a s s i g n e d a 
v a l u e o f 4 p e r c e n t . OAR 436-35-350(2). The v a l u e f o r t h e l o s s o f range o f 
m o t i o n i s combined w i t h t h e v a l u e f o r c l a i m a n t ' s h e r n i a t e d d i s c f o r a t o t a l 
i m p a i r m e n t v a l u e o f 15.61 p e r c e n t . 

C a l c u l a t i o n o f Standards D i s a b i l i t y 

The Age and E d u c a t i o n sum i s +4. T h i s v a l u e i s m u l t i p l i e d by t h e Adapt
a b i l i t y f a c t o r o f +1.5 t o y i e l d t h e p r o d u c t +6. To t h i s p r o d u c t i s added t h e 
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Im p a i r m e n t v a l u e o f 15.61 p e r c e n t t o y i e l d t h e t o t a l sum o f 21.61 p e r c e n t d i s 
a b i l i t y . See g e n e r a l l y OAR 436-35-280. T h i s p e r c e n t a g e i s rounded up t o t h e 
n e x t h i g h e r whole number f o r a t o t a l o f 22 p e r c e n t unscheduled permanent d i s 
a b i l i t y . OAR 436-35-280(7). 

Payment o f P h y s i c i a n ' s Report 

A d o c t o r ' s f e e f o r w r i t i n g a r e p o r t i s t h e r e s p o n s i b i l i t y o f t h e c a r r i e r 
i f t h e r e p o r t i s w r i t t e n i n c o n n e c t i o n w i t h compensable t r e a t m e n t . C l a r a M. 
Peop l e s , 31 Van N a t t a 134 (19 8 1 ) . I f t h e r e p o r t , o r t h e s e r v i c e s upon which t h e 
r e p o r t i s based, i s n o t f o r t h e purpose o f t r e a t m e n t , b u t f o r t h e purpose o f 
l i t i g a t i o n , t h e n t h e r e q u e s t e r o f t h e r e p o r t / s e r v i c e must bear t h e c o s t o f i t . 
C l a r a M. Peoples, s u p r a . ; Welch v. B a n n i s t e r P i p e l i n e , 82 Or App 23 ( 1 9 8 6 ) . 

I n t h i s case, c l a i m a n t ' s a t t o r n e y r e q u e s t e d a r e p o r t f r o m c l a i m a n t ' s doc
t o r . The r e q u e s t was made a f t e r t h e D e t e r m i n a t i o n Order had i s s u e d and w h i l e a 
r e q u e s t f o r h e a r i n g on e x t e n t o f permanent impairment was p e n d i n g . The r e p o r t 
was addressed t o c l a i m a n t ' s a t t o r n e y and m a i l e d o n l y t o him. The r e p o r t d i d n o t 
address any f a c e t o f c l a i m a n t ' s t r e a t m e n t , i t merely r e p o r t e d c l a i m a n t ' s i m p a i r 
ment f a c t o r s under t h e s t a n d a r d s . T h i s i n f o r m a t i o n on c l a i m a n t ' s i m p a i r m e n t was 
nece s s a r y t o t h e p r e p a r a t i o n o f h i s case t o g a i n an i n c r e a s e i n h i s d i s a b i l i t y 
award o v e r t h a t awarded by h i s D e t e r m i n a t i o n Order, and n o t i n c o n n e c t i o n w i t h 
any t r e a t m e n t f o r c l a i m a n t . 

Under t h e s e f a c t s , i t appears t h a t t h e r e p o r t was n o t p r o c u r e d t o a s s i s t 
i n c l a i m a n t ' s t r e a t m e n t , b u t s o l e y f o r t h e purpose o f l i t i g a t i n g t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y . The c o s t o f t h e r e p o r t s h o u l d be borne by 
c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 27, 1989 i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . I n a d d i t i o n t o t h e 18 p e r c e n t (57.6 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y awarded by t h e Referee, c l a i m a n t i s awarded 4 p e r c e n t (12.8 
d e g r e e s ) , f o r a t o t a l award t o d a t e o f 22 p e r c e n t (70.4 d e g r e e s ) . C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t o f t h e a d d i t i o n a l compensation g r a n t e d by t h i s 
o r d e r , p a y a b l e d i r e c t l y t o . claimant's a t t o r n e y . However, t h e t o t a l a t t o r n e y f e e 
approved by t h e Referee and Board o r d e r s s h a l l n o t exceed $3,800. The remainder 
o f t h e o r d e r i s a f f i r m e d . 

May 30, 1990 C i t e as 42 Van N a t t a 2047 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAN C. LEECH, Claimant 

WCB Case Nos. 88-11939, 88-12567, 88-18223 & 88-18224 
ORDER ON REVIEW 

S. David Eves, Cl a i m a n t A t t o r n e y 
S a i f L e g a l Department, Defense A t t o r n e y 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f Ref e r e e Baker's 
o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n ; (2) up
h e l d t h e SAIF C o r p o r a t i o n ' s a g g r a v a t i o n d e n i a l o f t h e same c o n d i t i o n ; (3) 
awarded a p e n a l t y f o r L i b e r t y Northwest's unreasonable d e n i a l ; and (4) awarded 
an assessed f e e o f $2,000. On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y , p e n a l t i e s 
and a t t o r n e y f e e s . We a f f i r m . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

C l a i m a n t ' s w e e k l y t e m p o r a r y t o t a l d i s a b i l i t y r a t e a t SAIF's i n s u r e d was 
$50 and i t was $163.92 a t L i b e r t y Northwest's i n s u r e d . 

SAIF d e n i e d c l a i m a n t ' s c l a i m on t h e b a s i s o f r e s p o n s i b i l i t y o n l y . How
ev e r , L i b e r t y N o r t h w e s t i s s u e d a d e n i a l o f b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l 
i t y . On September 30, 1988, L i b e r t y Northwest i s s u e d a d e n i a l w h i c h conceded 
c o m p e n s a b i l i t y b u t c o n t i n u e d t o c h a l l e n g e r e s p o n s i b i l i t y . No ".307 o r d e r " 
i s s u e d u n t i l O c tober 18, 1988, a f t e r t h e h e a r i n g commenced. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Opinions and C o n c l u s i o n s " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

On r e v i e w , L i b e r t y N orthwest c h a l l e n g e s t h e Referee's assessment o f a 
$2,000 f e e as e x c e s s i v e f o r e i t h e r p r e v a i l i n g on t h e d e n i a l o f f o r p r e v a i l i n g on 
t h e p e n a l t y i s s u e . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r t h e 
u n r e a s o n a b l e d e n i a l . ORS 656.382(1). Moreover, a l t h o u g h c o m p e n s a b i l i t y was 
conceded a t h e a r i n g , because no ".307 o r d e r " had i s s u e d , c l a i m a n t ' s compensation 
remained a t r i s k . Consequently, an a t t o r n e y f e e i s a u t h o r i z e d by ORS 656.386(1) 
f o r o v e r coming t h e d e n i a l a l s o . Theresa L. Howard. 41 Van N a t t a 338 ( 1 9 8 9 ) ; 
Ronald L. Warner, 40 Van N a t t a 1082, on re c o n , 1194 ( 1 9 8 8 ) . F i n a l l y , even i f a 
".307 o r d e r " had been i s s u e d p r i o r t o h e a r i n g , c l a i m a n t w o u ld have been e n t i t l e d 
t o a f e e f o r a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t i n g a t h e a r i n g as h i s e f f o r t s 
were d i r e c t e d a t p l a c i n g r e s p o n s i b i l i t y w i t h L i b e r t y N o r t h w e s t , a r e s u l t w h i c h 
g a i n e d him t h e h i g h e r r a t e o f temporary d i s a b i l i t y compensation. ORS 
65 6 . 3 0 7 ( 5 ) ; R i c h a r d H. Church, 42 Van N a t t a 367 (19 9 0 ) . C o n s i d e r i n g t h e f a c t o r s 
e s t a b l i s h e d by OAR 438-15-010(6), t h e f e e awarded by t h e Referee a p p r o p r i a t e l y 
compensates c l a i m a n t ' s c o u n s e l f o r s e r v i c e s a t h e a r i n g . 

The amount o f c l a i m a n t ' s compensation was a t i s s u e on Board r e v i e w because 
L i b e r t y N o r t h w e s t sought r e v i e w and i t had t h e h i g h e r t e m p o r a r y d i s a b i l i t y r a t e . 
Had i t p r e v a i l e d i n e s t a b l i s h i n g t h a t SAIF was r e s p o n s i b l e , c l a i m a n t ' s compensa
t i o n w o u l d have been decreased. Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s on r e v i e w . Dale S. Matsen, 41 
Van N a t t a 163 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 26, 1989 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be 
p a i d by L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . 

r 
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I n t h e M a t t e r o f t h e Compensation o f 
MONTY 6. PITTAM, Claimant 
WCB Case No. 89-06965 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
L i v e s l e y ' s o r d e r w h i c h assessed a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r t h e 
employer's a l l e g e d l y l a t e payment o f mileage reimbursement. On r e v i e w , t h e 
i s s u e i s whether t h e employer was l a t e i n p a y i n g m i l e a g e reimbursement. We 
r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t has an accepted c l a i m f o r a r i g h t hand i n j u r y w h i c h o c c u r r e d on 
May 1 1 , 1987. Cl a i m a n t t r e a t e d w i t h Dr. T e a l , a hand surgeon, who pe r f o r m e d 
s u r g e r y on November 28, 1988. 

I n l a t e December 1988 c l a i m a n t handed h i s s u p e r v i s o r a f o r m w i t h Dr. 
T e a l ' s l e t t e r h e a d . That form s t a t e s : "dates seen i n o f f i c e : " and t h e n l i s t s 22 
d a t e s f r o m September 2, 1987 t h r o u g h December 12, 1988. I t a l s o l i s t s t h r e e 
" d a t e s o f s u r g e r y . " C l a i m a n t d i d n o t t e l l t h e s u p e r v i s o r t h a t t h e fo r m was a 
r e q u e s t f o r m i l e a g e reimbursement. He assumed t h e s u p e r v i s o r knew t h a t was t h e 
purpose o f t h e fo r m . There a re no a l l e g a t i o n s t h a t t h e employer was l a t e i n 
p a y i n g f o r any m e d i c a l s e r v i c e s . 

C l a i m a n t s u b m i t t e d a r e q u e s t f o r m i l e a g e reimbursement i n May 1989 which 
was t i m e l y p a i d . 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e i n t h i s case i s whether t h e form c l a i m a n t gave t o h i s s u p e r v i s o r 
i n December 1988 i s s u f f i c i e n t t o c o n s t i t u t e a c l a i m f o r compensation w h i c h 
w ould s u b j e c t t h e employer t o a p e n a l t y f o r u n reasonable d e l a y i n t h e payment o f 
compensation under f o r m e r ORS 656.262(10). 

ORS 656.005(6) s t a t e s : 

"'Claim' means a w r i t t e n r e q u e s t f o r compensation 
fr o m a s u b j e c t worker o r someone on t h e w o r k e r ' s be
h a l f , o r any compensable i n j u r y o f which a s u b j e c t 
employer has n o t i c e o r knowledge." 

C l a i m a n t argues t h a t h i s submission o f t h e form t o h i s s u p e r v i s o r i n Decem
b e r 1988 c o n s t i t u t e s a c l a i m which r e q u i r e s p r o c e s s i n g i t under ORS 656.262( 2 ) . 
We d i s a g r e e . The form which c l a i m a n t s u b m i t t e d t o t h e s u p e r v i s o r g i v e s no i n d i 
c a t i o n o f what c l a i m a n t i s r e q u e s t i n g . I t i s m e r e l y a l i s t i n g o f t r e a t m e n t 
d a t e s . There i s no a l l e g a t i o n t h a t t h e employer was l a t e i n p a y i n g f o r t h e 
t r e a t m e n t s t h e m s e l v e s . We conclude t h a t t h e mere s u b m i s s i o n o f a l i s t o f t r e a t 
ment d a t e s i s i n s u f f i c i e n t t o p u t t h e employer on n o t i c e t h a t c l a i m a n t i s r e 
q u e s t i n g a n y t h i n g , l e t a l o n e r e q u e s t i n g m i l e a g e reimbursement. F u r t h e r m o r e , 
t h e r e i s no p r o o f t h a t t h e employer knew, o r s h o u l d have known, t h a t t h i s form 
was a r e q u e s t f o r m i l e a g e reimbursement. A c c o r d i n g l y , we h o l d t h a t t h e employer 
d i d n o t u n r e a s o n a b l y d e l a y compensation by n o t r e s p o n d i n g t o t h e f o r m s u b m i t t e d 
by c l a i m a n t t o h i s s u p e r v i s o r i n December 1988. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d August 11 , 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . Those p o r t i o n s o f t h e Referee's o r d e r which assessed a p e n a l t y and $350 
a s s o c i a t e d a t t o r n e y f e e a r e r e v e r s e d . The balance o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

September 25, 1990 C i t e as 42 Van N a t t a 2050 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANCISCA GARCIA; Claimant 

WCB Case Nos. 88-09391, 88-09392, 88-15097 & 88-15098 
ORDER ON REVIEW 

Gregory P e r k i n s , Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 
Rankin, e t a l . , Defense A t t o r n e y s 

Chelsea Mohnike ( S a i f ) , Defense A t t o r n e y 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and How e l l . 

EBI Companies r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee H a r r i ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h e r r i g h t 
a n k l e c o n d i t i o n ; (2) u p h e l d U n i t e d Employers' d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r t h e same c o n d i t i o n ; and (3) upheld L i b e r t y N o r t h w e s t I n s u r a n c e Corpo
r a t i o n ' s and t h e SAIF C o r p o r a t i o n ' s d e n i a l s o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r 
t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

From 1980 t o May 1988, c l a i m a n t worked as a nurse's a i d e f o r t h e same em
p l o y e r . On June 6, 1982, c l a i m a n t s u s t a i n e d a r i g h t a n k l e i n j u r y a t work. Her 
r i g h t a n k l e c o n d i t i o n was accepted by U n i t e d Employers/Fremont I n d e m n i t y 
( U n i t e d ) . 

On A p r i l 15, 1984, c l a i m a n t r e - i n j u r e d her r i g h t a n k l e a t work. EBI, t h e 
i n s u r e r on t h e r i s k a t t h e t i m e , accepted her r i g h t a n k l e c l a i m . A f t e r h er 1984 
i n j u r y , c l a i m a n t ' s a n k l e symptoms c o n t i n u e d . She l e f t work May 1988 as a r e s u l t 
o f d i s a b l i n g r i g h t a n k l e p a i n . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

R e s p o n s i b i l i t y between EBI and e a r l i e r i n s u r e r s 

The p r e s e n t case i n v o l v e s a s e r i e s o f w o r k - r e l a t e d i n j u r i e s t o t h e same 
body p a r t . Where s u c c e s s i v e i n j u r i e s a r e t o t h e same body p a r t , a r e b u t t a b l e 
p r e s u m p t i o n e x i s t s t h a t t h e l a s t compensable i n j u r y c o n t r i b u t e d t o t h e worsened 
c o n d i t i o n and t h a t t h e i n s u r e r on t h e r i s k a t t h e t i m e i s r e s p o n s i b l e . 
I n d u s t r i a l I n d e m n i t y Co. v. Kearns, 70 Or App 583 ( 1 9 8 4 ) ; L i n d a L. Wise, 42 Van 
N a t t a 115 ( 1 9 9 0 ) . 

Here, EBI has t h e burden t o prove t h a t t h e 1984 acce p t e d i n j u r y d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o t h e worsened u n d e r l y i n g c o n d i t i o n w h i c h g i v e s r i s e 
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t o t h e c l a i m f o r compensation. Claimant t e s t i f i e d t h a t , a f t e r h e r 1984 i n j u r y , 
h er a n k l e p a i n was worse t h a n i t had p r e v i o u s l y been. Dr. Schader, c l a i m a n t ' s 
t r e a t i n g d o c t o r , agreed t h a t i t was p o s s i b l e t h a t c l a i m a n t ' s employment ( a f t e r 
h er 1982 i n j u r y ) , c o n t r i b u t e d t o a worsening o f t h e u n d e r l y i n g c o n d i t i o n . Dr. 
Schader acknowledged t h a t c l a i m a n t ' s r e p e a t e d i n j u r i e s a t work ( a n k l e s p r a i n s ) 
c o u l d have worsened her symptoms and made t h e m e n i s c o i d l e s i o n l a r g e r and more 
sympt o m a t i c . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t EBI has n o t shown t h a t t h e 
1984 i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f c l a i m a n t ' s under
l y i n g c o n d i t i o n . T h e r e f o r e , between EBI and t h e employer's i n s u r e r s b e f o r e EBI 
came on t h e r i s k , we conclu d e t h a t EBI i s r e s p o n s i b l e . 

R e s p o n s i b i l i t y between EBI and subsequent i n s u r e r s 

To s h i f t r e s p o n s i b i l i t y t o a subsequent i n s u r e r , EBI must p r o v e an a c t u a l 
i n d e p e n d e n t c o n t r i b u t i o n t o c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n by her work a c t i v i 
t i e s d u r i n g t h e t i m e t h e subsequent i n s u r e r was on t h e r i s k . Dr. Schader o p i n e d 
t h a t , f r o m t h e t i m e he began t r e a t i n g c l a i m a n t a g a i n (1985) u n t i l t h e t i m e o f 
her s u r g e r y i n 1988, c l a i m a n t ' s employment a c t i v i t i e s had n o t worsened her 
u n d e r l y i n g c o n d i t i o n . 

EBI has f a i l e d t o p r o v e an independent c o n t r i b u t i o n by c l a i m a n t ' s work 
a c t i v i t i e s , subsequent t o t h e t i m e i t went o f f t h e r i s k . We t h e r e f o r e conclude 
t h a t EBI i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t r i g h t a n k l e c o n d i t i o n . 

A t t o r n e y Fees 

C l a i m a n t ' s c o u n s e l has r e q u e s t e d an a t t o r n e y f e e f o r s e r v i c e s p r o v i d e d on 
r e v i e w . We co n c l u d e t h a t , because r e s p o n s i b i l i t y was t h e o n l y i s s u e on r e v i e w , 
c l a i m a n t ' s compensation was never a t r i s k and ORS 656.382(2) does n o t p r o v i d e a 
b a s i s f o r an assessed a t t o r n e y f e e . See Howard v. W i l l a m e t t e P o u l t r y , 101 Or 
App 584 ( 1 9 9 0 ) . 

ORDER 

The Referee's o r d e r d a t e d May 8, 1989, as r e c o n s i d e r e d J u l y 7, 1989, i s 
a f f i r m e d . 

September 25, 1990 C i t e as 42 Van N a t t a 2051 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EARL HAGY, Claimant 

WCB Case Nos. 88-12422, 88-16772 & 89-04213 
ORDER ON REVIEW 

Olson, e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , D e f e n s e 1 A t t o r n e y s 
A t h e r l y , e t a l . , Defense A t t o r n e y s 

David Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mirassou's o r d e r t h a t u p h e l d d e n i a l s 
o f an o c c u p a t i o n a l d i s e a s e c l a i m f o r h e a r i n g l o s s i s s u e d by t h e SAIF C o r p o r a t i o n 
on b e h a l f o f C & D Lumber Company, by L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n on 
b e h a l f o f W i l l a m i n a Lumber Company, and by SAIF on b e h a l f o f Bl u e M o u n t a i n 
F o r e s t P r o d u c t s . On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 
We r e v e r s e . 
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FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . We make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g : C l a i m a n t began work f o r Blue Mountain i n J u l y , 1984. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t y as a saw f i l e r i s t h e major c o n t r i b u t i n g cause o f 
h i s n o i s e - i n d u c e d , h i g h f r e q u e n c y neurosensory h e a r i n g l o s s w h i c h has r e q u i r e d 
m e d i c a l s e r v i c e s and r e s u l t e d i n d i s a b i l i t y . 

C l a i m a n t has n o t missed work owing t o h i s h e a r i n g l o s s . He f i r s t sought 
t r e a t m e n t f o r h i s h e a r i n g l o s s on March 1, 1988, w h i l e w o r k i n g f o r W i l l a m i n a 
Lumber. 

C l a i m a n t ' s work a c t i v i t y w h i l e employed by Blue M o u n t a i n , W i l l a m i n a Lumber 
and C & D Lumber was cap a b l e o f c a u s i n g h i s n o i s e - i n d u c e d h e a r i n g l o s s . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e observed t h a t , "The e x p e r t e v i d e n c e i n t h i s case u n i f o r m l y 
e s t a b l i s h e s t h a t c l a i m a n t s u f f e r s from j o b - r e l a t e d slow, p r o g r e s s i v e , n o i s e -
i n d u c e d h e a r i n g l o s s . . . " . N e v e r t h e l e s s , she up h e l d t h e d e n i a l s because t h e e v i 
dence does n o t e s t a b l i s h t h a t n o i s e exposure a t Blue M o u n t a i n , W i l l a m i n a o r C & 
D Lumber was t h e major c o n t r i b u t i n g cause o f t h i s h e a r i n g l o s s . 

The R e f e r e e a p p l i e d t h e wrong l e g a l s t a n d a r d . The q u e s t i o n , i n an occupa
t i o n a l d i s e a s e case, i s n o t whether t h e d i s e a s e was caused by work a c t i v i t i e s 
f o r any p a r t i c u l a r employer. Rather, i t i s whether t h e d i s e a s e was caused by 
employment exposure g e n e r a l l y . 

The Supreme C o u r t f i r s t so h e l d i n I n k l e y v. F o r e s t F i b e r Co., 288 Or 337 
(1 9 8 0 ) . The C o u r t r e v e r s e d a d e c i s i o n by t h e Court o f Appeals w h i c h , a f f i r m i n g 
t h e Board, d e n i e d compensation t o a worker who had s u f f e r e d w o r k - r e l a t e d h e a r i n g 
l o s s because t h e w o r k e r f a i l e d t o prove t h a t t h e h e a r i n g l o s s was caused by em
ployment w i t h a p a r t i c u l a r employer: 

"There, t h e c l a i m a n t s u f f e r e d i n c r e m e n t a l h e a r i n g 
l o s s caused o v e r a p e r i o d o f t i m e when c l a i m a n t was 
s u b j e c t e d t o c o n d i t i o n s which c o u l d cause t h e d i s 
a b i l i t y . D u r i n g t h a t p e r i o d , however, h i s employ
ment was i n s u r e d by s u c c e s s i v e i n s u r e r s . I t c o u l d 
n o t be d e t e r m i n e d whether employment under t h e l a s t 
i n s u r e r a c t u a l l y caused any a d d i t i o n a l h e a r i n g l o s s . 
T h i s c o u r t h e l d t h a t t h e l a s t i n s u r e r would be 
l i a b l e f o r t h e e n t i r e d i s a b i l i t y i f t h e c o n d i t i o n s 
o f employment were o f a n a t u r e which c o u l d have con
t r i b u t e d t o t h e d i s a b i l i t y . I n such a case, t h e 
l a s t i n j u r i o u s exposure r u l e was a p p l i e d n o t o n l y as 
a s u b s t i t u t e f o r a l l o c a t i o n ... b u t a l s o f o r an a l 
t o g e t h e r d i f f e r e n t purpose: t o r e l i e v e t h e c l a i m a n t 
o f t h e 'burden o f p r o v i n g m e d i c a l c a u s a t i o n , ' as t o 
any s p e c i f i c i n s u r e r , 288 Or a t 345." 

Bracke v. Baza'r, 293 Or 239, 246 (1 9 8 2 ) . See a l s o R u n f t v. SAIF, 303 Or 493, 
500 ( 1 9 8 7 ) . 
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F o l l o w i n g I n k l e y and Bracke, we conclude t h a t c l a i m a n t has s a t i s f i e d h i s 
b u r den o f p r o o f on t h e c o m p e n s a b i l i t y i s s u e i f he has e s t a b l i s h e d t h a t h i s hear
i n g l o s s was caused by work p l a c e n o i s e exposure. 

Counsel f o r c l a i m a n t c o r r e c t l y observes t h a t c l a i m a n t , who c o n t i n u e d t o 
work as a saw f i l e r a t t h e t i m e o f h e a r i n g , was l a s t exposed t o p o t e n t i a l l y 
c a u s a l c o n d i t i o n s a f t e r January 1, 1988. Moreover, t h e c l a i m was f i l e d and t h e 
h e a r i n g h e l d p r i o r t o t h e e f f e c t i v e d a t e o f t h e 1990 amendments t o t h e occupa
t i o n a l d i s e a s e law. Consequently, t h e 1987 amendments t o t h e o c c u p a t i o n a l d i s 
ease law c o n t r o l t h i s case. The Board has n o t y e t d e c i d e d whether n o i s e exposure 
s h o u l d be t r e a t e d as an exposure t o a substance, i n w h i c h case t h i s d i s p u t e i s 
g overned by f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , o r an exposure t o r e p e t i t i v e trauma, i n 
w h i c h case t h e d i s p u t e i s governed by former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . C o m p e n s a b i l i t y 
under t h e f o r m e r i s e s t a b l i s h e d by p r o v i n g t h a t t h e work exposure was t h e major 
cause o f t h e d i s e a s e and under t h e l a t t e r by p r o v i n g t h a t t h e work exposure was a 
m a t e r i a l cause o f t h e d i s e a s e . We need n o t d e c i d e t h e q u e s t i o n i n t h i s case, f o r 
i t i s c l e a r t h a t work p l a c e n o i s e exposure i s t h e major cause o f c l a i m a n t ' s hear
i n g l o s s . Both Mr. F r i n k , t h e t r e a t i n g a u d i o l o g i s t , and Dr. S c o t t , M.D., IME, 
have c o n c l u d e d t h a t i t i s p r o b a b l e t h a t c l a i m a n t ' s h e a r i n g l o s s i s due t o occupa
t i o n a l n o i s e exposure. Coupled w i t h t h e l a y e v i d e n c e , w h i c h i n d i c a t e s t h a t 
c l a i m a n t i s exposed t o v e r y l i t t l e n o n o c c u p a t i o n a l n o i s e , t h e s e o p i n i o n s e s t a b 
l i s h t h e r e q u i s i t e l e g a l c a u s a t i o n no m a t t e r which r u l e a p p l i e s . 

R e s p o n s i b i l i t y 

H aving d e t e r m i n e d t h a t c l a i m a n t ' s h e a r i n g l o s s i s compensable, we must 
a s s i g n r e s p o n s i b i l i t y . 

I n o c c u p a t i o n a l d i s e a s e cases, r e s p o n s i b i l i t y i s a s s i g n e d t o t h e i n s u r e r 
t h a t was on t h e r i s k when t h e d i s e a s e r e s u l t e d i n d i s a b i l i t y . Bracke v. Baza'r, 
s u p r a . That i n s u r e r may a v o i d r e s p o n s i b i l i t y o n l y i f t h e r e c o r d d emonstrates 
e i t h e r t h a t employment w h i l e i t was on t h e r i s k was n o t o f t h e t y p e t h a t i s capa
b l e o f c a u s i n g t h e d i s e a s e ( I n k l e y v. F o r e s t F i b e r P r o d u c t s Co., s u p r a ) o r t h a t 
e x p osure w h i l e a l a t e r i n s u r e r was on t h e r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f t h e d i s e a s e . S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 
(1988) . 

I n d e t e r m i n i n g w h i c h i n s u r e r has t h e burden o f p r o o f on t h e r e s p o n s i b i l i t y 
i s s u e , we r e l y on t h e C o u r t ' s o p i n i o n i n I n k l e y , s u p ra. Evidence i n t h a t case 
i n d i c a t e d t h a t c l a i m a n t had e x p e r i e n c e d d i s a b i l i t y d u r i n g an e a r l i e r employment, 
when he t e s t e d p o s i t i v e f o r h e a r i n g l o s s . However, c l a i m a n t l o s t no t i m e from 
work d u r i n g t h a t employment, and he f i r s t f i l e d a c l a i m f o r h i s h e a r i n g l o s s 
d u r i n g a subsequent employment. The Court i n i t i a l l y a s s i g n e d r e s p o n s i b i l i t y t o 
t h e i n s u r e r on t h e r i s k d u r i n g t h e l a t e r employment. 

Here, c l a i m a n t t e s t e d p o s i t i v e f o r h e a r i n g l o s s w h i l e w o r k i n g f o r Blue 
M o u n t a i n , b u t he d i d n o t e x p e r i e n c e t i m e l o s s d u r i n g t h a t employment. He f i r s t 
s ought t r e a t m e n t and f i l e d a c l a i m f o r h e a r i n g l o s s d u r i n g a subsequent employ
ment w i t h W i l l a m i n a . We r e l y on I n k l e y and a s s i g n r e s p o n s i b i l i t y i n t h e f i r s t 
i n s t a n c e t o W i l l a m i n a . See a l s o SAIF v. Carey, 63 Or App 68 (1986) ( o n s e t o f 
d i s a b i l i t y i s d a t e o f f i r s t t r e a t m e n t where c l a i m a n t has n o t l o s t t i m e f r o m 
w o r k ) . 

We n o t e t h a t h o l d i n g s i n o t h e r cases may suggest t h a t r e s p o n s i b i l i t y 
s h o u l d r e s t i n t h e f i r s t i n s t a n c e w i t h Blue Mountain because c l a i m a n t t e s t e d 
p o s i t i v e l y f o r h e a r i n g l o s s d u r i n g t h a t employment. See SAIF v. Baer, 60 Or App 
133 ( 1 9 8 2 ) ; Robert A. Lusk, 42 Van N a t t a 1584 ( 1 9 9 0 ) . However, because t h e 
f a c t s i n I n k l e y a r e so s i m i l a r t o t h e f a c t s i n t h i s case, we r e l y on i t s ana
l y t i c approach. 
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C o n s e q u e n t l y , W i l l a m i n a i s r e s p o n s i b l e u n l e s s i t d e m o n s t r a t e s e i t h e r t h a t 
employment w h i l e i t was on t h e r i s k was n o t o f t h e t y p e t h a t i s c a p a b l e o f caus
i n g t h e d i s e a s e , o r t h a t exposure w h i l e a l a t e r i n s u r e r was on t h e r i s k i n d e p e n 
d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f t h e d i s e a s e . I n k l e v , s u p r a ; S p u r l o c k v. 
I n t e r n a t i o n a l Paper Co., 89 Or App 461 (19 8 8 ) . 

W i l l a m i n a ' s i n s u r e r v i g o r o u s l y contends t h a t i t i s n o t r e s p o n s i b l e because 
c l a i m a n t ' s h e a r i n g l o s s was n o t a c t u a l l y caused by exposure w h i l e i n i t s employ. 
The i n s u r e r p o i n t s t o a u d i o m e t r i c evidence t h a t c l a i m a n t ' s h e a r i n g l o s s d i d n o t 
s i g n i f i c a n t l y worsen between October, 1984 ( b e f o r e c l a i m a n t went t o work f o r 
W i l l a m i n a ) and March, 1988. 

We a r e n o t persuaded by t h e i n s u r e r ' s argument. I n I n k l e v v. F o r e s t F i b e r 
P r o d u c t s Co., s u p r a , t h e Court r e j e c t e d v i r t u a l l y i d e n t i c a l e v i d e n c e i n a v o i d 
ance o f r e s p o n s i b i l i t y : A u d i o m e t r i c evidence showed t h a t c l a i m a n t ' s h e a r i n g had 
a c t u a l l y improved between t h e t i m e t h e employer was i n s u r e d by SAIF and t h e 
d a t e , f o l l o w i n g c l a i m a n t ' s r e t i r e m e n t , when t h e c l a i m was f i l e d . Between t h o s e 
d a t e s , t h e employer had been a d i r e c t r e s p o n s i b i l i t y employer. The Board 
a b s o l v e d t h e employer o f l i a b i l i t y because t h e r e was no m e d i c a l e v i d e n c e t o show 
t h a t c l a i m a n t ' s employment a f t e r t h e employer assumed d i r e c t r e s p o n s i b i l i t y con
t r i b u t e d t o h i s h e a r i n g l o s s . The Court remanded f o r a f i n d i n g as t o whether 
t h e employment was cap a b l e o f c a u s i n g t h e h e a r i n g l o s s . 

We a r e aware t h a t under t h e r u l e s e t f o r t h i n FMC Corp. v. L i b e r t y M u t u a l 
I n s u r a n c e Co., 70 Or App 370 (1 9 8 4 ) , c l a r i f i e d , 73 Or App 223 ( 1 9 8 5 ) , W i l l a m i n a 
c o u l d a v o i d r e s p o n s i b i l i t y by d e m o n s t r a t i n g t h a t i t was i m p o s s i b l e f o r c l a i m 
a n t ' s employment w i t h W i l l a m i n a t o have c o n t r i b u t e d t o h i s d i s a b i l i t y . However, 
W i l l a m i n a has n o t e s t a b l i s h e d t h a t i t s employment a c t u a l l y made no c o n t r i b u t i o n 
t o t h e d i s a b i l i t y . A l t h o u g h b o t h m e d i c a l e x p e r t s have o p i n e d t h a t c l a i m a n t d i d 
n o t s u f f e r a " s i g n i f i c a n t t h r e s h o l d s h i f t " s i n c e he began work f o r W i l l a m i n a and 
t h e r e f o r e t h a t c l a i m a n t d i d n o t s u f f e r " s i g n i f i c a n t " change i n h i s h e a r i n g d u r 
i n g t h a t p e r i o d , b o t h a u d i o m e t r i c t e s t s performed i n 1988 show some a d d i t i o n a l 
l o s s . Moreover, c l a i m a n t h i m s e l f complained o f a d d i t i o n a l s u b j e c t i v e h e a r i n g 
l o s s d u r i n g h i s employment w i t h W i l l a m i n a . For t h e s e r easons, we w o u l d be 
r e l u c t a n t t o f i n d t h a t i t was i m p o s s i b l e t h a t exposure a t W i l l a m i n a c o n t r i b u t e d 
t o t h e d i s a b i l i t y . 

Moreover, I n k l e v does n o t a l l o w an i n s u r e r t o a v o i d r e s p o n s i b i l i t y i f em
ployment w h i l e t h e i n s u r e r was on t h e r i s k was capable o f c a u s i n g t h e d i s e a s e . 
Here, c l a i m a n t was engaged i n t h e same t y p e o f work f o r W i l l a m i n a t h a t we have 
f o u n d caused t h e h e a r i n g l o s s . The W i l l a m i n a m i l l , a c c o r d i n g t o c l a i m a n t , was 
v e r y n o i s y . A l t h o u g h he wore h e a r i n g p r o t e c t o r s most o f t h e t i m e , t h e r e were 
c i r c u m s t a n c e s when i t was i m p o s s i b l e t o do so c o n s i s t e n t w i t h h i s j o b r e s p o n s i 
b i l i t i e s . For t h e s e r easons, we f i n d t h a t c l a i m a n t ' s work was c a p a b l e o f caus
i n g h e a r i n g l o s s . We a r e r e i n f o r c e d i n t h i s f i n d i n g by Dr. Smith's recommenda
t i o n t h a t c l a i m a n t undergo a u d i o m e t r i c t e s t i n g e v e r y s i x months w h i l e employed 
i n a s a w m i l l . T h i s suggests t h a t t h e p h y s i c i a n b e l i e v e d t h a t s a w m i l l work was 
ca p a b l e o f c a u s i n g h e a r i n g l o s s even when p r o t e c t i v e d e v i c e s were used. 

For t h e s e r e a s o n s , W i l l a m i n a i s r e s p o n s i b l e f o r t h e h e a r i n g l o s s u n l e s s i t 
has e s t a b l i s h e d t h a t work exposure a t C & D Lumber, f o r whom c l a i m a n t subse
q u e n t l y worked, i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y . As W i l l a m 
i n a r e c o g n i z e s , independent c o n t r i b u t i o n cannot be e s t a b l i s h e d by p r o o f t h a t a 
l a t e r employment exposure c o u l d have c o n t r i b u t e d ; i t r e q u i r e s p r o o f o f a c t u a l 
c o n t r i b u t i o n . There i s no such evi d e n c e i n t h i s r e c o r d . C o n s e q u e n t l y , W i l l a m 
i n a i s r e s p o n s i b l e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
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them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e d e n i a l i s s u e i s $5,500, t o be p a i d by L i b e r t y 
N o r t h w e s t . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s a p p e l l a n t ' s b r i e f and 
s t a t e m e n t o f s e r v i c e s ) , t h e s i g n i f i c a n t c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d May 3, 1989 i s r e v e r s e d . L i b e r t y N o r t h w e s t 
I n s u r a n c e Company's d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o L i b e r t y 
N o r t h w e s t f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board 
r e v i e w r e g a r d i n g t h e d e n i a l i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
f e e o f $5,500, p a y a b l e by L i b e r t y Northwest. 

September 25, 1990 C i t e as 42 Van N a t t a 2055 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GWENETH M. JOHNSON, Claimant 

WCB Case No. 89-09609 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f a mammogram and a s s o c i a t e d m i l e a g e . On r e 
v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . 

We a f f i r m and adopt t h e Referee's o r d e r e x c e p t t h a t we do n o t adopt t h e 
Re f e r e e ' s comments c o n c e r n i n g h i s own e x p e r i e n c e i n t h e O p t i f a s t program. The 
r e c o r d e s t a b l i s h e s t h a t a mammogram i s n o t m e d i c a l l y n e c e s s a r y as a p r e r e q u i s i t e 
t o p a r t i c i p a t i o n i n t h e w e i g h t l o s s program. The mere f a c t t h a t a p h y s i c a l 
e x a m i n a t i o n i s r e q u i r e d p r i o r t o commencement o f t h e program does n o t e s t a b l i s h 
t h a t a mammogram, a p p r o p r i a t e l y recommended f o r g e n e r a l h e a l t h r e a s o n s , i s com
p e n s a b l e , i n t h e absence o f evidence t h a t t h e O p t i f a s t program r e q u i r e d t h a t an 
i n d i v i d u a l i n c l a i m a n t ' s p o s i t i o n undergo a mammogram. There i s no such 
e v i d e n c e . 

ORDER 

The Referee's o r d e r d a t e d September 8, 1989 i s a f f i r m e d . 

September 25, 1990 C i t e as 42 Van N a t t a 2055 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NORMAN L. MURRAY, Claimant 

WCB Case No. 89-12634 
ORDER OF DISMISSAL 

Breathouwer, e t a l . , Claimant A t t o r n e y s 
D a r y l l E. K l e i n , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mulder's o r d e r w h i c h r e v e r s e d t h e 
D i r e c t o r ' s Proposed and F i n a l o r d e r t h a t d e n ied t h e i n s u r e r a f o u r t h independent 
m e d i c a l e x a m i n a t i o n (IME). Because we l a c k s u b j e c t m a t t e r j u r i s d i c t i o n , we 
d i s m i s s . 
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FINDINGS OF FACT 

C l a i m a n t was i n j u r e d on December 27, 1983. The c l a i m was a c c e p t e d . Dur
i n g t h e l i f e o f t h i s c l a i m , t h e i n s u r e r has r e q u e s t e d and o b t a i n e d t h r e e IME's. 
On May 30, 1989, t h e i n s u r e r r e q u e s t e d a f o u r t h IME. C l a i m a n t o b j e c t e d and t h e 
i n s u r e r sought p e r m i s s i o n from t h e D i r e c t o r , under ORS 65 6 . 3 2 5 ( 1 ) , f o r t h e 
f o u r t h IME. 

The D i r e c t o r i s s u e d a Proposed and F i n a l Order d a t e d June 22, 1989 d e n y i n g 
t h e f o u r t h IME. The D i r e c t o r ' s o r d e r p r o v i d e d n o t i c e t h a t t h e Proposed Order 
c o u l d be c h a l l e n g e d under t h e p r o v i s i o n s o f ORS 656.702(2) and OAR 436-10-
1 1 0 ( 5 ) . The D i r e c t o r ' s o r d e r was appealed t o t h e Hearings D i v i s i o n under t h e 
pr o c e d u r e s e t f o r t h i n OAR 436-10-110(5). 

On August 1, 1989, a h e a r i n g was h e l d s o l e l y on t h e i s s u e o f t h e Proposed 
and F i n a l Order. The Referee r e v e r s e d t h e D i r e c t o r ' s o r d e r and g r a n t e d t h e i n 
s u r e r p e r m i s s i o n f o r t h e f o u r t h IME. The Referee's o r d e r p r o v i d e d n o t i c e t h a t 
t h e O p i n i o n and Order c o u l d be appealed t o t h e Board. C l a i m a n t a p p e a l e d t h e 
Refere e ' s d e c i s i o n t o t h e Board. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t r e q u e s t s t h a t t h e D i r e c t o r ' s Proposed and F i n a l Order, w h i c h 
d e n i e d t h e i n s u r e r a f o u r t h IME, be r e i n s t a t e d and t h e Referee r e v e r s e d . We 
l a c k j u r i s d i c t i o n t o e n t e r t a i n t h i s r e q u e s t f o r r e v i e w and c o n s e q u e n t l y d i s m i s s 
i t . 

The D i r e c t o r has j u r i s d i c t i o n over m a t t e r s a r i s i n g under ORS 656.001 t o 
656.794, t h a t a r e "not m a t t e r s c o n c e r n i n g a c l a i m . " ORS 65 6 . 7 0 4 ( 2 ) . The D i r e c 
t o r may i s s u e o r d e r s and conduct h e a r i n g s under t h i s a u t h o r i t y . The D i r e c t o r 
may use t h e s e r v i c e s o f t h e Hearings D i v i s i o n t o conduct h e a r i n g s and i s s u e 
f i n a l o r d e r s . ORS 65 6 . 7 0 4 ( 2 ) ; OAR 436-10-110(5). Appeals f r o m a D i r e c t o r ' s 
f i n a l o r d e r , as i s s u e d by a Referee under OAR 436-10-110(5), a r e r e v i e w a b l e o n l y 
p u r s u a n t t o ORS 183.310 t o 183.550. ORS 656.704(2). These m a t t e r s a r e n o t sub
j e c t t o r e v i e w by t h e Board under ORS 656.295. 

The Board, and i t s H e a r i n g D i v i s i o n , have j u r i s d i c t i o n o v e r " m a t t e r s con
c e r n i n g a c l a i m . " ORS 656.283; 656.295; 656.704(1)&(3) . T h i s j u r i s d i c t i o n i n 
c l u d e s a c t i o n s and o r d e r s o f t h e D i r e c t o r when t h e y i n v o l v e m a t t e r s c o n c e r n i n g a 
c l a i m . 

The d e t e r m i n a t i o n as t o which i s t h e a p p r o p r i a t e j u r i s d i c t i o n f o r r e v i e w 
depends on whe t h e r t h e m a t t e r i n c o n t r o v e r s y i s a " m a t t e r c o n c e r n i n g a c l a i m . " 
"A m a t t e r c o n c e r n i n g a c l a i m " i s d e f i n e d as th o s e m a t t e r s " i n w h i c h a w o r k e r ' s 
r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , a r e d i r e c t l y a t i s s u e . " 
ORS 6 5 6 . 7 0 4 ( 3 ) . Here, t h e o n l y i s s u e was whether a f o u r t h IME was a l l o w a b l e 
under t h e d i s c r e t i o n g r a n t e d t h e D i r e c t o r by ORS 656.325(1). The Re f e r e e de
c i d e d t h a t i s s u e on b e h a l f o f t h e D i r e c t o r p u r s u a n t t o ORS 656.704(2) and OAR 
436- 1 0 - 1 1 0 ( 5 ) . S i n c e t h e r e was no compensation d i r e c t l y a t i s s u e , o n l y t h e 
D i r e c t o r ' s d i s c r e t i o n t o g r a n t an a d d i t i o n a l IME, t h i s case does n o t i n v o l v e a 
m a t t e r c o n c e r n i n g a c l a i m . Thus, t h e o n l y avenue o f r e v i e w o f t h e D i r e c t o r ' s 
o r d e r , as i s s u e d by t h e Referee, i s t o t h e Court o f Appeals under ORS 183.310 t o 
183.550. The Board l a c k s j u r i s d i c t i o n t o r e v i e w t h i s m a t t e r . 

We a r e m i n d f u l t h a t t h e Referee's statement o f appeal r i g h t s may have m i s 
l e d t h e p a r t i e s t o appeal t o t h e Board i n s t e a d o f t h e Court o f Ap p e a l s ; however, 
t h e Board's j u r i s d i c t i o n i s s t a t u t o r y and an i n c o r r e c t s t a t e m e n t o f ap p e a l s 
r i g h t s cannot expand o r c o n t r a c t t h a t j u r i s d i c t i o n . Donald C. Rosacker, 41 Van 
N a t t a 2405 ( 1 9 8 9 ) . We n o t e t h a t t h e D i r e c t o r d i d s t a t e t h e c o r r e c t a p p e a l s 
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r i g h t s ( e x c e p t f o r t h e t y p o g r a p h i c a l e r r o r o f ORS 656.702(2) i n s t e a d o f t h e c o r 
r e c t ORS 656.704( 2 ) ) i n h i s o r d e r , i n d i c a t i n g t h a t t h i s case d i d n o t i n v o l v e a 
m a t t e r c o n c e r n i n g a c l a i m . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. 

September 25, 1990 ; C i t e as 42 Van N a t t a 2057 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LELA NYSETH, Claimant 
WCB Case No. TP-90041 

THIRD PARTY DISTRIBUTION ORDER 
Br o w n s t e i n , e t a l . , C l aimant A t t o r n e y s 

J. David Thurber ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board f o r t h e a l l o w a n c e o f an e x t r a o r d i n a r y 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d i n c o n n e c t i o n w i t h a t h i r d p a r t y judgment. 
S p e c i f i c a l l y , c l a i m a n t seeks a p p r o v a l o f an a t t o r n e y f e e e q u a l t o 40 p e r c e n t o f 
t h e $17,909.50 judgment. The SAIF C o r p o r a t i o n , as p a y i n g agency, o b j e c t s t o 
c l a i m a n t ' s r e q u e s t . N o t i n g t h a t i t would r e c e i v e $800 l e s s i f t h e r e q u e s t e d f e e 
was approved, SAIF contends t h a t t h i s case was n o t e x t r a o r d i n a r y . We f i n d t h a t 
e x t r a o r d i n a r y c i r c u m s t a n c e s do no t e x i s t t o j u s t i f y t h e r e q u e s t e d f e e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y a r i s i n g from a September 1988 
motor v e h i c l e a c c i d e n t w i t h a t h i r d p a r t y . SAIF has ac c e p t e d t h e c l a i m and 
p r o v i d e d b e n e f i t s . 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e p o s s i b i l i t y o f b r i n g i n g s u i t 
a g a i n s t t h e t h i r d p a r t y f o r her i n j u r y . She had p r e v i o u s l y r e t a i n e d t h i s coun
s e l ' s s e r v i c e s c o n c e r n i n g a March 1987 motor v e h i c l e a c c i d e n t . A t t h a t t i m e , 
c l a i m a n t had ex e c u t e d a r e t a i n e r agreement whi c h p r o v i d e d t h a t c l a i m a n t ' s coun
s e l w o u l d r e c e i v e 33-1/3 p e r c e n t o f an " a f t e r s u i t f i l e s " s e t t l e m e n t and 40 
p e r c e n t o f t h e r e c o v e r y " i m m e d i a t e l y p r i o r t o o r d u r i n g t r i a l . " 

C l a i m a n t o r a l l y agreed t o an i d e n t i c a l arrangement r e g a r d i n g t h e September 
1988 motor v e h i c l e a c c i d e n t . A r e t a i n e r agreement documenting t h i s u n d e r s t a n d 
i n g was n o t ex e c u t e d u n t i l a f t e r t h e t h i r d p a r t y judgment was se c u r e d . 

P r i o r t o t r i a l , t h e t h i r d p a r t y i n s u r e r o f f e r e d t o s e t t l e t h e case f o r 
$25,000. However, SAIF d e c l i n e d t o compromise i t s " t h i r d p a r t y l i e n " o f 
$14,911.60. F u r t h e r m o r e , c l a i m a n t ' s c o u n s e l f e l t t h e r e was a "good chance" o f 
r e c o v e r i n g a judgment "two o r t h r e e " t i m e s l a r g e r . C o n s e q u e n t l y , t h e p r e - t r i a l 
o f f e r was r e j e c t e d . 

F o l l o w i n g a t h r e e - d a y t r i a l , t h e t h i r d p a r t y was fo u n d t o be 77.5 p e r c e n t 
c o n t r i b u t o r i l y n e g l i g e n t . Since c l a i m a n t ' s damages were f o u n d t o be $23,269, 
c l a i m a n t was awarded a judgment a g a i n s t t h e t h i r d p a r t y t o t a l l i n g $17,909.50. 
C l a i m a n t ' s c o u n s e l devoted i n excess o f 132 hours o f t i m e w h i l e r e p r e s e n t i n g 
c l a i m a n t d u r i n g t h i s t h i r d p a r t y case. Counsel e s t i m a t e s t h e v a l u e o f such 
e f f o r t s a t more t h a n $15,000. R e l y i n g upon t h e s e e f f o r t s and c l a i m a n t ' s r e 
t a i n e r agreement, c o u n s e l seeks an e x t r a o r d i n a r y f e e e q u a l t o 40 p e r c e n t o f t h e 
$17,909.50 judgment; i . e . , $7,163.80. 
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SAIF opposes c l a i m a n t ' s c o u n s e l ' s r e q u e s t , c o n t e n d i n g t h a t t h e case i n 
v o l v e d a " s i m p l e a u t o m o b i l e a c c i d e n t w i t h n o t unique q u e s t i o n s o f law o r f a c t . " 
SAIF f u r t h e r n o t e s t h a t t h e t h i r d p a r t y was w i l l i n g t o s e t t l e t h e case f o r 
$25,000 p r i o r t o t h e t r i a l . F i n a l l y , SAIF argues t h a t t h e a p p r o v a l o f an 
e x t r a o r d i n a r y f e e w i l l reduce i t s p o r t i o n o f t h e r e c o v e r y by $800, as w e l l as 
reduce c l a i m a n t ' s share o f t h e judgment. 

CONCLUSIONS OF LAW 

ORS 656.593(1) p r o v i d e s i n e x a c t d e t a i l how, and i n what o r d e r , t h e p r o 
ceeds o f any damages fr o m a t h i r d p a r t y judgment s h a l l be d i s t r i b u t e d . 

Costs and a t t o r n e y f e e s s h a l l be i n i t i a l l y d i s b u r s e d . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . 
The a t t o r n e y f e e s i n no eve n t s h a l l exceed t h e a d v i s o r y s c h e d u l e o f f e e s e s t a b 
l i s h e d by t h e Board f o r t h i r d p a r t y a c t i o n s . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) ; S h i p l e y v. 
SAIF, 79 Or App 149, 152-53 ( 1 9 8 6 ) . 

The Board's a d v i s o r y schedule c o n c e r n i n g a t t o r n e y f e e s i n t h i r d p a r t y 
cases i s s e t f o r t h i n OAR 438-15-095. The r u l e p r o v i d e s as f o l l o w s : 

"Unless o t h e r w i s e o r d e r e d by t h e Board a f t e r a f i n d i n g 
o f e x t r a o r d i n a r y c i r c u m s t a n c e s , an a t t o r n e y f e e n o t t o 
exceed 33-1/3 p e r c e n t o f t h e gross r e c o v e r y o b t a i n e d by 
t h e p l a i n t i f f i n an a c t i o n m a i n t a i n e d under t h e p r o v i 
s i o n s o f ORS 656.576 and 656.595 i s a u t h o r i z e d . " 

E x t r a o r d i n a r y a t t o r n e y fees have been a l l o w e d i n t h e p a s t . I n Leonard F. 
K i s o r , 35 Van N a t t a 282 ( 1 9 8 3 ) , a 40 p e r c e n t share o f t h e proceeds was a l l o w e d 
where t h e t h i r d p a r t y l i t i g a t i o n i n v o l v e d a complex a s b e s t o s i s i s s u e and t h e 
p a y i n g agency d i d n o t o b j e c t t o t h e f e e . An e x t r a o r d i n a r y f e e o f 40 p e r c e n t has 
a l s o been a l l o w e d where c l a i m a n t ' s c o u n s e l expended n e a r l y t h r e e f u l l months i n 
p r e p a r a t i o n f o r a 5-day m a l p r a c t i c e t r i a l and o b t a i n e d an e x t r e m e l y f a v o r a b l e 
r e s u l t . See John Galanopoulos, 35 Van N a t t a 548 ( 1 9 8 3 ) . F i n a l l y , i n John P. 
C h r i s t e n s e n , 38 Van N a t t a 613 (1 9 8 6 ) , c l a i m a n t ' s c o u n s e l was g r a n t e d an e x t r a 
o r d i n a r y f e e o f 50 p e r c e n t where t h e case had been l i t i g a t e d o v e r a 10-year 
p e r i o d , i n c l u d i n g two p r e s e n t a t i o n s on p r o c e d u r a l i s s u e s b e f o r e t h e Oregon 
Supreme C o u r t and one m i s t r i a l , and t h e p a y i n g agency had r a i s e d no o b j e c t i o n t o 
t h e r e q u e s t . 

However, an e x t r a o r d i n a r y a t t o r n e y f e e was n o t a l l o w e d i n D a v i d S. 
Holcomb, 41 Van N a t t a 195 (1 9 8 9 ) . I n Hoicomb, a $20,000 s e t t l e m e n t o f a t h i r d 
p a r t y a c t i o n was a c h i e v e d w h i l e c l a i m a n t ' s appeal f r o m a summary judgment o r d e r 
was p e n d i n g . A l t h o u g h c l a i m a n t ' s c o u n s e l had u n d o u b t e d l y expended many hours 
i n case p r e p a r a t i o n , t h e Board d i d n o t c o n s i d e r t h e case t o be p a r t i c u l a r l y com
p l e x n o r d i d i t f i n d t h e l i t i g a t i o n t o have been l e n g t h y as i n Galanopoulos and 
C h r i s t e n s e n . F i n a l l y , t h e Board no t e d t h a t t h e p a y i n g agency o b j e c t e d t o t h e 
a l l o w a n c e o f an e x t r a o r d i n a r y a t t o r n e y f e e . 

Here, c l a i m a n t i s r e q u e s t i n g an e x t r a o r d i n a r y a t t o r n e y f e e e q u a l t o 40 
p e r c e n t o f t h e t h i r d p a r t y judgment. We do n o t c o n s i d e r t h e c i r c u m s t a n c e s p r e 
s e n t i n t h i s case t o be e x t r a o r d i n a r y . 

I n r e a c h i n g t h i s c o n c l u s i o n , we f i n d t h i s case t o be r e m a r k a b l y s i m i l a r t o 
Holcomb. C l a i m a n t ' s c o u n s e l has u n q u e s t i o n a b l y devoted a s i g n i f i c a n t amount o f 
t i m e i n p r e p a r i n g and p r e s e n t i n g c l a i m a n t ' s case t h r o u g h a 3-day t r i a l . How
e v e r , t h e r e i s no c o n t e n t i o n t h a t t h e case, e i t h e r l e g a l l y o r f a c t u a l l y , was 
p a r t i c u l a r l y complex. I n a d d i t i o n , n o t w i t h s t a n d i n g t h e e x t e n s i v e h o u r s d e v o t e d 
t o t h e case, c l a i m a n t ' s c o u n s e l ' s e f f o r t s do n o t f a v o r a b l y compare t o t h o s e ex
pended i n Galanopoulos o r C h r i s t e n s e n . Moreover, c o n s i d e r i n g t h e s i z e o f t h e 
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p r e - t r i a l o f f e r , t h e r e s u l t cannot be c h a r a c t e r i z e d as " e x t r e m e l y f a v o r a b l e . " 
F i n a l l y , t h e p a y i n g agency o b j e c t s t o t h e r e q u e s t . 

A c c o r d i n g l y , f o r t h e reasons expressed h e r e i n , we f i n d t h a t t h i s case does 
n o t c o n s t i t u t e e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y i n g t h e a l l o w a n c e o f an 
e x t r a o r d i n a r y a t t o r n e y f e e . Consequently, c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d 
t o an e x t r a o r d i n a r y a t t o r n e y f e e equa l t o 40 p e r c e n t o f c l a i m a n t ' s t h i r d p a r t y 
r e c o v e r y . R a t h e r , c l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e 33-1/3 p e r c e n t o f t h e t h i r d 
p a r t y judgment as p r e s c r i b e d i n OAR 438-15-095. T h e r e a f t e r , t h e rem a i n d e r o f 
t h e r e c o v e r y s h a l l be d i s t r i b u t e d i n accordance w i t h ORS 65 6 . 5 9 3 ( 1 ) . 

I T IS SO ORDERED. 

September 25, 1990 C i t e as 42 Van N a t t a 2059 (19901 

I n t h e M a t t e r o f t h e Compensation o f 
KATHLEEN M. PAYNE, Claimant 

WCB Case No. 88-14535 
ORDER ON RECONSIDERATION 

V i c t o r C a l z a r e t t a , C laimant A t t o r n e y 
David J o r l i n g , Defense A t t o r n e y 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f 
our August 3 1 , 1990 Order on Review t h a t r e v e r s e d t h e Refer e e ' s o r d e r w h i c h up
h e l d t h e employer's d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a m e n t a l d i s 
o r d e r . The employer a s s e r t s t h a t : (1) t h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t 
d e m o n s t r a t e s t h a t t h e s t r e s s f u l c o n d i t i o n s t o whic h c l a i m a n t was exposed i n her 
p o s i t i o n w i t h t h e employer were n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a 
t i o n ; and (2) t h e Board made no f i n d i n g s as t o what c o n d i t i o n s caused c l a i m a n t ' s 
i l l n e s s and whether t h o s e c o n d i t i o n s were g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g 
s i t u a t i o n . We d i s a g r e e . 

There i s ample evidence i n t h e r e c o r d t o s u p p o r t a f i n d i n g t h a t t h e 
s t r e s s f u l c o n d i t i o n s t o which c l a i m a n t was exposed as an ECO a r e n o t g e n e r a l l y 
i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . 

F i r s t , a number o f w i t n e s s e s t e s t i f i e d , w i t h o u t c o n t r a d i c t i o n , t h a t 
t h e j o b o f an emergency communications o f f i c e r (ECO) was p a r t i c u l a r l y s t r e s s f u l . 
Dr. Turco d e s c r i b e d t h e j o b as d i f f i c u l t and i n d i c a t e d t h a t i t was w i t h o u t ques
t i o n a s t r e s s f u l j o b . ( T r . 505, 551, 559 & 560). A f t e r c l a i m a n t ' s m e n t a l d i s 
o r d e r became d i s a b l i n g , he r e p o r t e d t h a t she c o u l d n o t p e r f o r m t h e j o b o f ECO 
b u t t h a t she was " . . . capable o f w o r k i n g a t any o t h e r department i n t h e c i t y . " 
(Ex. 10, p . 5 ) . Dr. H i c k s n o t e d t h a t c l a i m a n t ' s j o b was h i g h l y s t r e s s f u l and 
t h a t when she came under i n c r e a s i n g s t r e s s she sought l e s s s t r e s s f u l p o s i t i o n s . 
( T r . 170 and Ex. 12, p. 1 ) . He r e p o r t e d s e v e r a l s t r e s s o r s common t o ECOs i n 
c l u d i n g f o r c e d o v e r t i m e , l a c k o f r e s t and l u n c h breaks and t h e burden o f b e i n g 
r e s p o n s i b l e f o r , a t t i m e s s i m u l t a n e o u s , emergency c a l l s . ( T r . 1 4 6 ) . C a p t a i n 
D a v i s , commander o f t h e employer's Bureau o f Emergency Communications, agreed 
t h a t an ECO's j o b can be " p r e t t y s t r e s s f u l " and i n v o l v e d " h i g h p r e s s u r e . " ( T r . 
86 & 1 3 0 ) . C l a i m a n t ' s s u p e r v i s o r agreed t h a t t h e Bureau was "a damn t o u g h p l a c e 
t o work." ( T r . 3 0 5 ) . A former ECO o f 14 ye a r s d e s c r i b e d t h e j o b as i n v o l v i n g 
" t e r r i f i c s t r e s s . " ( T r . 367). I t i s a l s o n o t e w o r t h y t h a t t h e employer's coun
s e l made a p o i n t , when q u e s t i o n i n g c l a i m a n t , t o e s t a b l i s h t h a t she knew i n ad
vance t h e k i n d o f s t r e s s w i t h which she would have t o d e a l , once she t r a n s f e r r e d 
f r o m h er f o r m e r p o s i t i o n as a s e c r e t a r y t o t h e p o s i t i o n o f ECO. ( T r . 4 4 0 ) . 

Second, t e s t i m o n y makes c l e a r t h a t s p e c i f i c s t r e s s f u l c o n d i t i o n s under 
w h i c h c l a i m a n t worked were n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . 
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One c o n d i t i o n c l a i m a n t found s t r e s s f u l was b e i n g r e s p o n s i b l e f o r t h e s a f e t y o f 
p o l i c e o f f i c e r s . Not o n l y i s such a c o n d i t i o n n o t i n h e r e n t i n e v e r y w o r k i n g 
s i t u a t i o n , i t i s n o t even r e q u i r e d o f ECOs i n lower c l a s s i f i c a t i o n s . ( T r . 2 5 4 ) . 
Forced o v e r t i m e was a n o t h e r c o n d i t i o n s t r e s s f u l t o c l a i m a n t . However, f r o m 20 
t o 40 p e r c e n t o f a l l ECOs were n o t r e q u i r e d t o work any o r as much o v e r t i m e as 
c l a i m a n t . (Ex. 24, T r . 270, 291, 294, 388 & 415). 

As t o t h e employer's a s s e r t i o n t h a t we made no f i n d i n g s as t o what 
work c o n d i t i o n s c o n t r i b u t e d t o c l a i m a n t ' s m e n t a l d i s o r d e r and whether t h o s e 
c o n d i t i o n s were g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n , we d i r e c t t h e 
employer t o t h e f o l l o w i n g p o r t i o n o f our o r d e r , l a b e l e d "ULTIMATE FINDINGS": 

"Cl a i m a n t s u f f e r e d a mental d i s o r d e r , an a d j u s t m e n t d i s o r d e r w i t h 
mixed e m o t i o n a l f e a t u r e s , t h e cause o r wor s e n i n g o f w h i c h a r o s e o u t o f 
and i n t h e c o urse o f her employment as an ECO f o r t h e employer. That 
m e n t a l d i s o r d e r r e q u i r e d m e d i c a l t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . 

"Employment c o n d i t i o n s , which e x i s t e d i n a r e a l and o b j e c t i v e sense, 
i n c l u d i n g a n s w e r i n g emergency c a l l s , d e a l i n g w i t h i r a t e and a n x i o u s 
p e o p l e , w o r k i n g e x t r a hours, o f t e n w i t h o u t a l u n c h b r e a k , h a v i n g 
d i f f i c u l t y g e t t i n g r e s t r o o m breaks and b e i n g r e s p o n s i b l e f o r t h e 
s a f e t y o f o t h e r s c o n t r i b u t e d i n m a t e r i a l p a r t t o c l a i m a n t ' s worsened 
m e n t a l d i s o r d e r . 

"The c o n d i t i o n s w h i c h r e s u l t e d i n c l a i m a n t ' s d i s a b l i n g m e n t a l d i s o r d e r 
were n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n ; 
t h e y were n o t d i s c i p l i n a r y , c o r r e c t i v e o r j o b p erformance e v a l u a t i o n 
a c t i o n s ; and t h e y were not a s s o c i a t e d w i t h t h e c e s s a t i o n o f employ
ment." (Emphasis s u p p l i e d ) . 

A c c o r d i n g l y , o ur August 31 , 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o ur August 3 1 , 1990 
o r d e r e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e 
d a t e o f t h i s o r d e r . I n a d d i t i o n t o t h e a t t o r n e y f e e g r a n t e d i n o u r p r i o r o r d e r , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $330 f o r s e r v i c e s on 
r e c o n s i d e r a t i o n . 

I T I S SO ORDERED. 

September 25, 1990 : C i t e as 42 Van N a t t a 2060 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH J . SEARING, Claimant 

WCB Case No. 88-21214 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Howell's o r d e r w h i c h g r a n t e d perma
nent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded 62 p e r c e n t (198.4 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y f o r an i n n e r e ar d y s f u n c t i o n and 18 
p e r c e n t (10.8 degrees) sched u l e d permanent d i s a b i l i t y f o r t h e l o s s o f h e a r i n g i n 
c l a i m a n t ' s r i g h t e a r . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y . We 
r e v e r s e . 
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FINDINGS OF FACT 
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The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d i n g s 
o f F a c t " as our own. 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e found t h a t c l a i m a n t was capable o f p e r f o r m i n g c e r t a i n p a r t -
t i m e j o b s w h i c h p a i d minimum wage. He note d t h a t t h i s would n e t c l a i m a n t l e s s 
t h a n one q u a r t e r o f h i s p r e - i n j u r y wage and l e s s t h a n one t h i r d o f h i s TTD r a t e . 
He t h e n s t a t e d : 

"The q u e s t i o n i s whether such employment i s 
' g a i n f u l ' as t h a t t e r m i s used i n ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 
The t e r m ' g a i n f u l ' i s n o t d e f i n e d by s t a t u t e o r 
a d m i n i s t r a t i v e r u l e . A d e t e r m i n a t i o n o f what i s 
g a i n f u l employment i s l e f t t o be made on a case by 
case b a s i s . 

"Based upon t h e f a c t s o f t h i s case, I co n c l u d e t h a t 
t h e ' s u i t a b l e ' work which i s a v a i l a b l e t o c l a i m a n t 
does n o t c o n s t i t u t e ' g a i n f u l ' employment under 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . " 

We d i s a g r e e w i t h t h e Referee's c o n c l u s i o n . I n W a l t e r R. S e a r l e s . 41 Van 
N a t t a 627, 629 ( 1 9 8 9 ) , a f f ' d 101 Or App 589 (1 9 9 0 ) , we reasoned as f o l l o w s : 

" [ T ] h e purpose o f awarding permanent t o t a l d i s a b i l i t y 
b e n e f i t s i s t o m a i n t a i n c l a i m a n t , n o t t o r e s t o r e him t o 
p r e - i n j u r y wage s t a t u s (as i s t h e purpose o f voca
t i o n a l r e h a b i l i t a t i o n , f o r example). Steven E. P u t t i e , 
40 Van N a t t a 1069, 1072 (19 8 8 ) ; W a l t e r R. LaC h a p p e l l e , 
36 Van N a t t a 1565, 1566 (1984). Given t h a t purpose,, i t 
i s n o t improper t o deny c l a i m a n t t h e maintenance bene
f i t s o f permanent t o t a l d i s a b i l i t y when he i s ca p a b l e o f 
e a r n i n g a l i v i n g , even a t a r a t e below h i s o r i g i n a l 
wage." 

A c c o r d i n g l y , based on t h e Referee's f i n d i n g s o f f a c t and t h e a f o r e m e n t i o n e d 
r e a s o n i n g , we co n c l u d e t h a t c l a i m a n t i s capable o f p e r f o r m i n g s u i t a b l e g a i n f u l 
employment. T h e r e f o r e , c l a i m a n t i s n o t permanently and t o t a l l y d i s a b l e d . 

E x t e n t o f Permanent D i s a b i l i t y - Scheduled and Unscheduled 

C l a i m a n t makes no argument f o r an i n c r e a s e i n h i s sc h e d u l e d o r unscheduled 
permanent p a r t i a l d i s a b i l i t y awards, except f o r an award o f permanent t o t a l d i s 
a b i l i t y . L i k e w i s e , t h e i n s u r e r makes no argument f o r r e d u c t i o n . T h e r e f o r e , we 
d e c l i n e t o a d j u s t t h e award where n e i t h e r p a r t y r e q u e s t s us t o do so. L y n d i a M. 
B r i s t o l , 42 Van N a t t a 1069 (1 9 9 0 ) ; Jimmie C. Ward, 42 Van N a t t a 1265 ( 1 9 9 0 ) . 

T h e r e f o r e , t h e September 26, 1988 D e t e r m i n a t i o n Order s h a l l be a f f i r m e d . 

ORDER 

The Referee's o r d e r d a t e d June 2, 1989, as r e c o n s i d e r e d on June 13, 1989, 
i s r e v e r s e d . The Referee's award o f permanent t o t a l d i s a b i l i t y i s r e v e r s e d . The 
September 26, 1988 D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
SPIROS J . VERGIS, Claimant 

WCB Case No. 89-05497 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r w h i c h : ( 1 ) a f f i r m 
ed a D e t e r m i n a t i o n Order awarding 20 p e r c e n t (64 degrees) unscheduled permanent 
d i s a b i l i t y f o r a low back i n j u r y ; and (2) awarded 5 p e r c e n t (7.5 d e grees) sched
u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g , whereas a 
D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e 
i s e x t e n t o f sch e d u l e d and unscheduled permanent p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t s " w i t h t h e f o l l o w i n g supplemen
t a t i o n . C l a i m a n t became m e d i c a l l y s t a t i o n a r y as o f October 12, 1988. C l a i m a n t 
r e t a i n s t h e f o l l o w i n g low back ranges o f mo t i o n i n degrees: f o r w a r d f l e x i o n -
65; e x t e n s i o n - 25; r i g h t and l e f t f l e x i o n - 15; r i g h t r o t a t i o n - 20; and l e f t 
r o t a t i o n - 30. C l a i m a n t w a l k s w i t h o u t a l i m p . He has good muscle s t r e n g t h , no 
a t r o p h y , and normal r e f l e x e s . 

C l a i m a n t has c o n s t a n t L4-5 r a d i c u l a r p a i n which i s d i s a b l i n g and r a d i a t e s 
i n t o t h e low back and t h e l e f t b u t t o c k s . He cannot do r e p e t i t i v e b e n d i n g , 
t w i s t i n g , o r s t o o p i n g w i t h o u t p a i n . He cannot s i t o r s t a n d f o r p r o l o n g e d 
p e r i o d s w i t h o u t p a i n . C l a i m a n t has l e g muscle cramps a f t e r w o r k i n g a l l day. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 19 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y as 
a r e s u l t o f h i s compensable low back i n j u r y . 

C l a i m a n t has s u f f e r e d no l o s s o f use o r f u n c t i o n o f h i s l e f t l e g as a r e 
s u l t o f h i s compensable low back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s 
c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by a 
r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be made 
p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 and 
M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 (1988). 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 656. 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

I n t h i s case, t h e c l a i m was c l o s e d by a November 16, 1988 D e t e r m i n a t i o n 
Order. C o n s e q u e n t l y , t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r 
OAR 436-35-001 e t s e a ) , as amended by temporary r u l e s e f f e c t i v e August 19, 1988, 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l 
d i s a b i l i t i e s . Former OAR 436-35-270(1). Former OAR 436-35-010 t h r o u g h 436-35-
260 a p p l y t o t h e r a t i n g o f scheduled permanent p a r t i a l d i s a b i l i t i e s . Former OAR 
436-35-010(1) . 
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The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " 
i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and im p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age, E d u c a t i o n and A d a p t a b i l i t y 

The Referee f o u n d t h a t c l a i m a n t was w o r k i n g f u l l - t i m e a t h i s a t - i n j u r y 
j o b p e r f o r m i n g h i s former j o b d u t i e s t o t h e s a t i s f a c t i o n o f h i s employer. On 
t h a t b a s i s , she found t h a t t h e age, e d u c a t i o n and a d a p t a b i l i t y f a c t o r s were n o t 
a p p l i c a b l e t o t h i s w o rker. 

C l a i m a n t contends t h a t , a l t h o u g h he has r e t u r n e d t o work f o r t h e same em
p l o y e r , he has a 25 pound l i f t i n g r e s t r i c t i o n which m o d i f i e s h i s w o r k i n g a b i l i 
t i e s . C o n s e q u e n t l y , he argues t h a t t h e Referee e r r e d i n f a i l i n g t o a p p l y t h e 
f a c t o r s o f age, e d u c a t i o n and a d a p t a b i l i t y . We d i s a g r e e . 

Workers who r e t u r n t o t h e i r " u s u a l and customary work" a r e a l l o w e d no 
v a l u e s f o r age, e d u c a t i o n o r a d a p t a b i l i t y . Former OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( b ) ; OAR 
4 3 6 - 3 5 - 3 0 0 ( 2 ) ( b ) ; OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( b ) . "Usual and customary work" as used i n 
OAR 436-35-290 t h r o u g h 436-35-310 means t h e j o b h e l d a t t h e t i m e o f i n j u r y , o r 
t h e same j o b f o r a d i f f e r e n t employer. Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) . 

C l a i m a n t concedes t h a t h i s j o b d u t i e s as a journeyman p a i n t e r a r e t h e 
same as p r i o r t o h i s i n j u r y . He t e s t i f i e d t h a t he l i f t s 50 pound b u c k e t s o f 
p a i n t and 35 t o 45 pound e x t e n s i o n l a d d e r s . F u r t h e r m o r e , s i n c e r e t u r n i n g t o 
work, c l a i m a n t has missed no t i m e from work due t o h i s back c o n d i t i o n and works 
o v e r t i m e as a v a i l a b l e . On t h i s b a s i s , we conclude t h a t clamant has r e t u r n e d t o 
h i s u s u a l and customary work. A c c o r d i n g l y , we a s s i g n no v a l u e s f o r age, educa
t i o n and a d a p t a b i l i t y . 

I mpairment 

R e l y i n g on t h e Or t h o p a e d i c C o n s u l t a n t s ' r e p o r t o f September 1, 1988, t h e 
Re f e r e e f o u n d t h a t c l a i m a n t has 8 p e r c e n t impairment f o r l o s t ranges o f low back 
m o t i o n . On r e v i e w , we a l s o r e l y on t h e i r r e p o r t ; however, we c a l c u l a t e a d i f 
f e r e n t i m p a i r m e n t v a l u e . For 25 degrees l o s s o f f o r w a r d f l e x i o n , c l a i m a n t i s 
awarded a v a l u e o f 2.5 p e r c e n t , under former OAR 436-35-360(6); f o r 5 degrees 
l o s s o f e x t e n s i o n , c l a i m a n t i s awarded a v a l u e o f .5 p e r c e n t , under f o r m e r 
OAR 436-35 - 3 6 0 ( 7 ) ; f o r 5 degrees l o s s o f r i g h t and l e f t f l e x i o n , c l a i m a n t i s 
awarded a v a l u e o f 1 p e r c e n t each under former OAR 436-35-360(8); f o r 10 degrees 
l o s s o f r i g h t r o t a t i o n , c l a i m a n t i s awarded a v a l u e o f 2 p e r c e n t under f o r m e r 
OAR 436-35-360(9). The v a l u e s f o r l o s s o f range o f m o t i o n i n each area o f t h e 
t h o r a c o l u m b a r s p i n e a r e added ( n o t combined) f o r a t o t a l i m p a i r m e n t v a l u e o f 
7 p e r c e n t . Former OAR 436-35-360(10). 

The Referee awarded a 5 p e r c e n t impairment v a l u e f o r laminectomy w i t h 
s i n g l e d i s c e c t o m y and 3 p e r c e n t f o r f a c e t e c t o m y . We a f f i r m t h e s e awards. How
e v e r , we d i s a g r e e w i t h t h e award o f 4 p e r c e n t f o r an u n o p e r a t e d L3-4 d i s c . The 
MRI p e r f o r m e d p r i o r t o t h e L4-5 s u r g e r y o n l y n o t e d L3-4 f i n d i n g s o f q u e s t i o n a b l e 
s i g n i f i c a n c e . F u r t h e r , c l a i m a n t has never had any symptoms c o n s i s t e n t w i t h an 
L3-4 d i s c ; h i s " c l i n i c a l l y - r e l a t e d symptoms" have a l l been c o n s i s t e n t w i t h t h e 
L4-5 d i s c w h i c h has now been s u r g i c a l l y e x c i s e d . T h e r e f o r e , c l a i m a n t i s e n t i 
t l e d t o no v a l u e f o r an unoperated d i s c . 
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C l a i m a n t a l s o contends t h a t t h e Referee e r r e d i n n o t a s s i g n i n g a v a l u e 
under t h e s t a n d a r d s f o r d i s a b l i n g low back p a i n . We agree. 

Former OAR 436 - 3 5 - 3 2 0 ( 1 ) ( a ) p r o v i d e s t h a t p a i n can r e s u l t i n l o s s o f use 
o f f u n c t i o n . When i t does, i t i s r a t e d based on t h e l o s s o f use o f f u n c t i o n 
w h i c h r e s u l t s and no a d d i t i o n a l v a l u e i s a l l o w e d f o r p a i n a l o n e . The Board i n 
D a n i e l M. A l i r e . 41 Van N a t t a 752 (1 9 8 9 ) , h e l d t h a t , inasmuch as t h e s t a n d a r d s 
do n o t p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n , 
t h e Board on de novo r e v i e w can c o n s i d e r t h e evidence and award t h e c l a i m a n t a 
v a l u e t h a t a d e q u a t e l y compensates him f o r h i s l o s s o f use o r f u n c t i o n a t t r i 
b u t a b l e t o d i s a b l i n g p a i n . 

Here, we f i n d t h a t t h e preponderance o f t h e ev i d e n c e d e m o n s t r a t e s t h a t 
c l a i m a n t has a l o s s o f use o r f u n c t i o n i n h i s low back a t t r i b u t a b l e t o d i s a b l i n g 
p a i n . The O r t h o p a e d i c C o n s u l t a n t s n o t e d t h a t as a consequence o f h i s i m p a i r 
ment, c l a i m a n t m i g h t n o t be a b l e t o r e t u r n t o a f u l l e i g h t - h o u r day. However, 
c l a i m a n t has r e t u r n e d t o h i s a t - i n j u r y j o b , p e r f o r m i n g h i s fo r m e r j o b d u t i e s , 
w h i c h i n c l u d e s r e p e t i t i v e b ending. A f t e r w o r k i n g a l l day, c l a i m a n t has L4-5 
r a d i c u l a r p a i n i n t o h i s low back and l e f t b u t t o c k s and l e g muscle cramps. We 
c o n s i d e r a v a l u e o f 5 p e r c e n t t o be rea s o n a b l e i n t h i s p a r t i c u l a r case. 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . C l a i m a n t ' s 
age, e d u c a t i o n , and a d a p t a b i l i t y v a l u e s a r e a n u l l i t y . When t h e t o t a l v a l u e f o r 
l o s s o f low back m o t i o n (7 p e r c e n t ) , t h e v a l u e f o r s u r g e r i e s (8 p e r c e n t ) and t h e 
v a l u e f o r d i s a b l i n g p a i n (5 p e r c e n t ) a r e combined, t h e r e s u l t i s 18.7 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). That d i s 
a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . I d . C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 19 p e r c e n t . 

Scheduled D i s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t has some q u e s t i o n a b l e l o s s o f s t r e n g t h i n 
t h e l e f t g r e a t t o e , and on t h i s b a s i s , awarded c l a i m a n t 5 p e r c e n t f o r l o s s o f 
use o r f u n c t i o n o f t h e l e f t l e g . We, on t h e o t h e r hand, f i n d no e v i d e n c e o f 
muscle weakness o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g . Dr. Ne l s o n , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , n o t e d some m i l d , r e s i d u a l l e f t r a d i c u l o p a t h y i n 
e a r l y and mid 1988. P e r t i n e n t f i n d i n g s from t h e O r t h o p a e d i c C o n s u l t a n t s ' 
September 1 , 1988 c l o s i n g exam, w i t h which Nelson c o n c u r r e d , i n d i c a t e t h a t 
c l a i m a n t w a l k s w i t h o u t a l i m p , t h a t he can s p e c i f i c a l l y t o e and h e e l w a l k , has 
good l o w e r e x t r e m i t y muscle s t r e n g t h , and no a n a t o m i c a l sensory l o s s . 

Moreover, i f c l a i m a n t has any t o e / l e g i m p a i r m e n t , i t i s t o be r a t e d under 
f o r m e r OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) and former OAR 436-35-130 e t seq, n o t under f o r m e r 
OAR 436 - 3 5 - 3 5 0 ( 4 ) . N e v e r t h e l e s s , we f i n d no l o s s o f use o r f u n c t i o n o f t h e l e f t 
l e g o r f o o t due t o d i s a b l i n g p a i n and, t h e r e f o r e , d e c l i n e t o g r a n t an award on 
t h i s b a s i s . 

The i n s u r e r has n o t r e q u e s t e d a r e d u c t i o n i n e i t h e r t h e unscheduled o r 
sche d u l e d d i s a b i l i t y awards. T h e r e f o r e , we do n o t d i s t u r b t h e D e t e r m i n a t i o n 
Order award o f 20 p e r c e n t unscheduled permanent d i s a b i l i t y and t h e Re f e r e e ' s 
award o f 5 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 19, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
GILBERTO T. ZAPATA, Claimant 

WCB Case No. 88-22009 
ORDER ON REVIEW 

Olson, e t a l . , Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
A l i c e M. B a r t e l t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Myers. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r w h i c h a f f i r m e d D e t e r m i 

n a t i o n O r d e r s awardi n g c l a i m a n t a t o t a l o f 35 p e r c e n t (112 degrees) unscheduled 
permanent d i s a b i l i t y p r e v i o u s l y awarded i n t h i s c l a i m . On r e v i e w , c l a i m a n t con
t e n d s t h a t he i s pe r m a n e n t l y and t o t a l l y d i s a b l e d . We v a c a t e t h e Referee's 
o r d e r and d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t . 

FINDINGS OF FACT 

C l a i m a n t has a compensable i n j u r y d a t i n g from F e b r u a r y 27, 1985. The 
c l a i m was o r i g i n a l l y c l o s e d by D e t e r m i n a t i o n Order o f December 1 1 , 1985 which 
awarded c l a i m a n t 15 p e r c e n t unscheduled d i s a b i l i t y . 1 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m i n 1987. The i n s u r e r d e n i e d t h e c l a i m 
on O c t o b e r 13, 1987. Claimant r e q u e s t e d a h e a r i n g on t h a t d e n i a l . By O p i n i o n 
and Order o f January 20, 1988 as amended by an Order on R e c o n s i d e r a t i o n o f A p r i l 
22, 1988, ( b o t h o f which we t a k e a d m i n i s t r a t i v e n o t i c e ) R e f e r e e B o r c h e r s s e t 
a s i d e t h e d e n i a l o f t h e a g g r a v a t i o n c l a i m . As a r e s u l t o f t h e r e o p e n i n g occa
s i o n e d by Referee B o r c h e r s ' o r d e r , a D e t e r m i n a t i o n Order d a t e d June 24, 1988 
awarded c l a i m a n t an a d d i t i o n a l 20 p e r c e n t unscheduled d i s a b i l i t y . The Evalu a 
t i o n S e c t i o n amended t h e June 24, 1988 D e t e r m i n a t i o n Order by a D e t e r m i n a t i o n 
Order d a t e d J u l y 25, 1988, r e d u c i n g t h e t o t a l award o f unscheduled d i s a b i l i t y t o 
25 p e r c e n t . C l a i m a n t r e q u e s t e d a h e a r i n g t o p r o t e s t b o t h 1988 D e t e r m i n a t i o n 
O r d e r s , t h e r e b y g i v i n g r i s e t o t h i s case. 

I n t h e meantime, t h e i n s u r e r r e q u e s t e d r e v i e w o f Ref e r e e B o r c h e r s ' o r d e r s . 
On Ja n u a r y 18, 1990, t h e Board r e v e r s e d t h a t p o r t i o n o f Referee B o r c h e r s ' o r d e r 
w h i c h s e t a s i d e t h e a g g r a v a t i o n d e n i a l . Our o r d e r ( o f w h i c h we t a k e a d m i n i s t r a 
t i v e n o t i c e ) s t a t e d : "That p o r t i o n which s e t a s i d e L i b e r t y N o r t h w e s t ' s d e n i a l 
o f O ctober 13, 1987 i s r e v e r s e d , and t h e d e n i a l i s r e i n s t a t e d and u p h e l d . " Our 
o r d e r has now become f i n a l as a m a t t e r o f law. 

The e f f e c t o f our e a r l i e r o r d e r i s t o n u l l i f y t h e two D e t e r m i n a t i o n Orders 
a t i s s u e i n t h i s case because t h e a g g r a v a t i o n c l a i m w h i c h gave r i s e t o t h o s e 
D e t e r m i n a t i o n Orders i s now not a compensable c l a i m as a m a t t e r o f law. Thus, 
under ORS 656.273, t h e r e i s no b a s i s f o r awarding c l a i m a n t a d d i t i o n a l permanent 
d i s a b i l i t y because as a m a t t e r o f law c l a i m a n t ' s compensable c o n d i t i o n i s no 
worse t h a n a t t h e t i m e o f t h e December 11, 1985 D e t e r m i n a t i o n Order. A c c o r d 
i n g l y , t h i s case i s moot and c l a i m a n t ' s r e q u e s t f o r h e a r i n g w i l l be d i s m i s s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 21 , 1989 i s v a c a t e d . C l a i m a n t ' s h e a r i n g 
r e q u e s t i s d i s m i s s e d . 

^ We n o t e t h a t t h e Referee's o r d e r p u r p o r t s t o a f f i r m t h i s D e t e r m i n a t i o n 
O r d e r ; however, t h e r e q u e s t f o r h e a r i n g which gave r i s e t o t h i s case, does n o t 
p u r p o r t t o r e q u e s t r e v i e w o f t h i s D e t e r m i n a t i o n Order. F u r t h e r m o r e , t h i s D e t e r 
m i n a t i o n Order became f i n a l as a m a t t e r o f law l o n g b e f o r e t h e h e a r i n g was r e 
q u e s t e d i n t h i s case. A c c o r d i n g l y , t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
p u r p o r t s t o a f f i r m t h e D e t e r m i n a t i o n Order o f December 11, 1985 i s w i t h o u t 
e f f e c t . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD H. LONG, Claimant 

WCB Case Nos. 88-15939 fi 88-17007 
ORDER ON REVIEW (REMANDING) 

F r a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Scheminske, e t a l . , Claimant A t t o r n e y s 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

Aetna C a s u a l t y Company r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f A r b i t r a t o r 
G a l t o n ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome; (2) u p h e l d A l e x s i s R i s k Management's d e n i a l , as p r o c e s s i n g 
agent f o r Western Employers I n s u r a n c e , o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e 
same c o n d i t i o n ; (3) o r d e r e d Aetna t o pay temporary d i s a b i l i t y c ompensation com
mencing May 4, 1988; (4) awarded c l a i m a n t ' s a t t o r n e y an assessed f e e f o r p r e 
v a i l i n g a g a i n s t Aetna's d e n i a l ; (5) assessed a p e n a l t y and a t t o r n e y f e e a g a i n s t 
Aetna f o r an a l l e g e d u n reasonable d e n i a l ; and (6) reduced t h e a t t o r n e y f e e r e 
q u e s t e d by Aetna's c o u n s e l . On r e v i e w , t h e i s s u e s a r e scope o f r e v i e w , r e s p o n 
s i b i l i t y , t e m p o r a r y d i s a b i l i t y b e n e f i t s , p e n a l t i e s and a t t o r n e y f e e s . We 
remand. 

On J u l y 2, 1985, c l a i m a n t f i l e d a c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syn
drome w i t h t h e employer. At t h a t t i m e Western Employers was on t h e r i s k . The 
c l a i m was a c c e p t e d and c l o s e d by D e t e r m i n a t i o n Order on May 26, 1986. I n l a t e 
1987 c l a i m a n t ' s c o n d i t i o n began t o d e t e r i o r a t e ; h i s hands were " g o i n g t o s l e e p . " 
Aetna was on t h e r i s k a t t h a t t i m e . I n May 1988 c l a i m a n t f i l e d an a g g r a v a t i o n 
c l a i m w i t h Western Employers, which was d e n i e d on September 7, 1988. C l a i m a n t 
a l s o f i l e d a new o c c u p a t i o n a l d i s e a s e c l a i m w i t h Aetna, w h i c h was d e n i e d on 
October 3, 1988. The A r b i t r a t o r , a p p l y i n g FMC Corp. v. L i b e r t y M u t u a l I n s u r a n c e 
Co., 70 Or App 370 ( 1 9 8 4 ) , m o d i f i e d 73.Or App 223, r e v den 299 Or 223 ( 1 9 8 5 ) , 
and Champion I n t e r n a t i o n a l v. C a s t i l l e - j a , 91 Or App 556 ( 1 9 8 8 ) , p l a c e d t h e b u r 
den o f p r o o f on Aetna t o demonstrate t h a t i t was n o t r e s p o n s i b l e . The A r b i t r a 
t o r a s s i g n e d u l t i m a t e r e s p o n s i b i l i t y t o Aetna because: 1) work a c t i v i t y w h i l e 
i t was on t h e r i s k c o u l d have and d i d , i n f a c t , c o n t r i b u t e t o t h e d i s a b i l i t y ; 2) 
Aetna d i d n o t p r o v e t h e c l a i m w i t h Western Employers was t h e s o l e cause o f 
c l a i m a n t ' s c o n d i t i o n ; and 3) Aetna d i d n o t prove i t was i m p o s s i b l e f o r work 
d u r i n g i t s coverage t o have caused t h e c o n d i t i o n . 

We r e v i e w t h e A r b i t r a t o r ' s o r d e r s o l e l y on q u e s t i o n s o f law. ORS 
6 5 6 . 3 0 7 ( 2 ) ; T i m o t h y R. Schroeder, 41 Van N a t t a 568 ( 1 9 8 9 ) . We c o n c l u d e t h a t t h e 
A r b i t r a t o r d i d n o t a p p l y t h e c o r r e c t s t a n d a r d o f law. 

T h i s case i n v o l v e s an accepted o c c u p a t i o n a l d i s e a s e w i t h Western Employ
e r s , f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g subsequent employment w h i l e 
Aetna was on t h e r i s k . R e s p o n s i b i l i t y i s , t h e r e f o r e , i n i t i a l l y f i x e d w i t h West
e r n Employers, as t h e i n s u r e r on t h e accepted c l a i m . I n o r d e r t o a v o i d r e s p o n 
s i b i l i t y , Western Employers must prove a f f i r m a t i v e l y t h a t t h e l a t e r employment 
d u r i n g Aetna's coverage i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s p a t h o l o g y , as 
d i s t i n c t f r o m mere symptoms, o r t h a t t h e accepted i n j u r y d i d n o t c o n t r i b u t e t o 
t h e c u r r e n t c o n d i t i o n . S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 
( 1 9 8 8 ) ; F r e d Meyer v. Benjamin F r a n k l i n Savings & Loan, 73 Or App 795 ( 1 9 8 5 ) ; 
L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) . 

A c c o r d i n g l y , t h e Referee s h o u l d have charged Western E m p l o y e r s — n o t 
A e t n a — w i t h t h e burden o f p r o v i n g i t was n o t t h e r e s p o n s i b l e c a r r i e r . Moreover, 
t h e R e f e r e e d i d n o t d e t e r m i n e whether t h e work a c t i v i t y d u r i n g Aetna's coverage 
i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s p a t h o l o g y , as d i s t i n c t f r o m mere 
symptomatology. 
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The Board may remand a case i f i t d e t e r m i n e s t h a t t h e r e c o r d has been im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o ped. ORS 656 . 2 9 5 ( 5 ) . 
Here, remand i s a p p r o p r i a t e because t h e A r b i t r a t o r d i d n o t make necessary f i n d 
i n g s n or a p p l y t h e c o r r e c t s t a n d a r d o f law as d i s c u s s e d above. I n e z Horsey, 
42 Van N a t t a 331 ( 1 9 9 0 ) . 

A c c o r d i n g l y , t h e Referee's o r d e r i s v a c a t e d and t h i s m a t t e r i s remanded t o 
A r b i t r a t o r G a l t o n f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r i n any man
ner w h i c h w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . 

I T IS SO ORDERED. 

Board Member C r i d e r d i s s e n t i n g . 

The Referee f o u n d t h a t c l a i m a n t ' s work w h i l e Aetna was on t h i s r i s k , which 
i n v o l v e d r e p e t i t i v e f i n e b i l a t e r a l hand movements, " a c t u a l l y and i n a major way 
c o n t r i b u t e d t o and caused t h e d i s a b i l i t y f o r w h i c h c l a i m a n t now seeks compensa
t i o n . " He adopted Dr. S i l v e r ' s f i n d i n g t h a t c l a i m a n t ' s work w h i l e Aetna was on 
t h e r i s k was t h e major c o n t r i b u t i n g cause o f h i s worsened c o n d i t i o n . The 
Refe r e e d i d n o t use t h e word "independent." N e v e r t h e l e s s , g i v e n t h e f i n d i n g s he 
d i d make, and h i s c i t a t i o n t o Eleanor M. T h u r s t o n , 40 Van N a t t a 1191 ( 1 9 8 8 ) , i n 
wh i c h t h e Board a p p l i e d t h e independent c o n t r i b u t i o n t e s t , i t w ould appear t h a t 
he a p p l i e d t h e p r o p e r l e g a l t e s t . Given h i s f i n d i n g s , t h e R e f e r e e c o r r e c t l y 
c o n c l u d e d t h a t r e s p o n s i b i l i t y f o r t h e worsened c o n d i t i o n r e s t s w i t h Aetna. 
S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 (1 9 8 8 ) . 

The Board a p p a r e n t l y d i s a g r e e s w i t h t h e Referee's u n d e r s t a n d i n g o f t h e law 
w i t h r e g a r d t o a l l o c a t i o n o f t h e burden o f p r o o f i n r e s p o n s i b i l i t y cases: The 
Ref e r e e would a l l o c a t e t h e burden t o t h e l a s t employer, t h e Board t o t h e f i r s t . 
T h at d i s a g r e e m e n t i s o f no consequence, however, because t h e outcome o f t h i s 
case does n o t depend on which employer has t h e burden. 

The Referee has made t h e f i n d i n g s necessary t o a p p l y t h e r e l e v a n t l e g a l 
p r i n c i p l e s and d i s c u s s e d t h e a p p r o p r i a t e case law. There i s no rea s o n f o r r e 
manding t h i s case f o r a d d i t i o n a l f i n d i n g s . 

September 26, 1990 C i t e as 42 Van N a t t a 2067 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BECKY L. SCHMIDT, Claimant 

WCB Case No. 89-05984 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r 
t h a t d e c l i n e d t o award temporary t o t a l d i s a b i l i t y b e n e f i t s f r o m March 29, 1989 
t o May 15, 1989. The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r 
t i o n o f t h e Referee's o r d e r t h a t awarded temporary t o t a l d i s a b i l i t y b e n e f i t s 
a f t e r May 15, 1989. On r e v i e w , t h e i s s u e i s t e m p o r a r y d i s a b i l i t y b e n e f i t s . We 
r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t developed b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n i n 1988, as a r e 
s u l t o f her work a c t i v i t i e s . She f i r s t sought t r e a t m e n t f o r h er c a r p a l t u n n e l 
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c o n d i t i o n on May 4, 1988. . Cla i m a n t was r e l e a s e d t o l i g h t work on May 9, 1988. 
The employer a c c e p t e d her c l a i m and c l a i m a n t remained a t m o d i f i e d work u n t i l 
J a n u ary 1 1 , 1989, when she.stopped work due t o a s t r i k e c a l l e d by her u n i o n . A t 
t h a t t i m e , c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and her c l a i m had n o t been 
c l o s e d . 

On March 29, 1989, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Whitney, p e r 
formed r i g h t c a r p a l t u n n e l s u r g e r y and c l a i m a n t became u n a b l e t o work. The 
un i o n ' s s t r i k e ended on May 15, 1989, b u t c l a i m a n t remained u n a b l e t o work 
because o f h e r d i s a b i l i t y . C l a i m a n t would have r e t u r n e d t o work i f she had n o t 
been d i s a b l e d . 

On A p r i l 3, 1989, t h e employer a u t h o r i z e d c l a i m a n t ' s c a r p a l t u n n e l 
s u r g e r y b u t d e n i e d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s on and a f t e r March 29, 
1989 on t h e grounds t h a t c l a i m a n t had v o l u n t a r i l y removed h e r s e l f f r o m t h e l a b o r 
market on January 10. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t , because she was o u t on a s t r i k e c a l l e d by her 
u n i o n a t t h e t i m e she underwent s u r g e r y and became unable t o work, c l a i m a n t was 
no t a "worker" on March 29. The Referee concluded t h a t c l a i m a n t was n o t e n t i 
t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s u n t i l t h e t i m e t h e s t r i k e ended. We 
d i s a g r e e . 

A c l a i m a n t who has w i t h d r a w n from t h e work f o r c e i s n o t e n t i t l e d t o 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 
254 ( 1 9 8 9 ) . The c r i t i c a l t i m e f o r d e t e r m i n i n g whether a c l a i m a n t has w i t h d r a w n 
f r o m t h e work f o r c e i s a t t h e t i m e o f t h e d i s a b i l i t y . Weyerhaeuser v. K e p f o r d , 
100 Or App 410, 414 (1 9 9 0 ) . 

I n K e p f o r d , t h e c o u r t found t h a t t h e c l a i m a n t was w o r k i n g and was, 
t h e r e f o r e , a member o f t h e work f o r c e a t t h e t i m e he became d i s a b l e d by h i s 
o c c u p a t i o n a l d i s e a s e . The c o u r t s t a t e d t h a t i t d i d n o t m a t t e r whether t h e 
c l a i m a n t had r e t i r e d o r w i t h d r a w n from t h e work f o r c e a f t e r t h a t t i m e , and 
c l a i m a n t need n o t show t h a t he remained i n t h e work f o r c e . The c o u r t h e l d t h a t , 
because t h e c l a i m a n t was e n t i t l e d t o r e c e i v e b e n e f i t s f o r t e m p o r a r y t o t a l d i s 
a b i l i t y a t t h a t t i m e , he was e n t i t l e d t o c o n t i n u e t o r e c e i v e them u n t i l he be
came m e d i c a l l y s t a t i o n a r y and was r e l e a s e d f o r work. K e p f o r d , s u p r a . See a l s o , 
ORS 6 5 6 . 3 2 5 ( 5 ) ; F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, r e v den 
307 Or 236 (1988) . 

I n t h e p r e s e n t case, we conclude t h a t c l a i m a n t ' s s t a t u s as a w o r k e r 
was d e t e r m i n e d a t t h e t i m e she became d i s a b l e d by her o c c u p a t i o n a l d i s e a s e , 
r a t h e r t h a n a t t h e t i m e she underwent s u r g e r y . Here, c l a i m a n t became t e m p o r a r 
i l y d i s a b l e d and was p e r f o r m i n g m o d i f i e d work b e f o r e t h e b e g i n n i n g o f t h e s t r i k e 
on March 29, 1989. We t h e r e f o r e conclude t h a t , even i f c l a i m a n t had w i t h d r a w n 
f r o m t h e work f o r c e by g o i n g on s t r i k e , she was e n t i t l e d t o t e m p o r a r y p a r t i a l 
d i s a b i l i t y compensation (even though t h e amount may have been z e r o ; see f o r m e r 
OAR 436-6 0 - 0 3 0 ( 2 ) ) b e f o r e t h e s t r i k e commenced; and she became e n t i t l e d t o tem
p o r a r y t o t a l d i s a b i l i t y b e n e f i t s on March 29, 1989 when she underwent s u r g e r y 
and became t o t a l l y d i s a b l e d . Former OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( a ) . She remained e n t i 
t l e d t o t e m p o r a r y d i s a b i l i t y compensation u n t i l she became m e d i c a l l y s t a t i o n a r y 
and was r e l e a s e d f o r work. F a z z o l a r i , supra. 

We adopt t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h f o u n d t h a t c l a i m a n t 
was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s a f t e r t h e s t r i k e ended on May 15, 
1989. 
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F i n a l l y , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) 
a n d a p p l y i n g t h e m t o t h i s c a s e , we f i n d t h a t $750 i s a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n d e f e n d i n g a g a i n s t t h e e m p l o y e r ' s c r o s s - r e q u e s t . 
I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e , a s r e p r e s e n t e d b y c l a i m a n t ' s c r o s s - r e s p o n d e n t / r e p l y b r i e f , t h e com
p l e x i t y o f t h e i s s u e , a n d t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e 
t h a t c l a i m a n t ' s c o u n s e l i s a l s o r e c e i v i n g an a p p r o v e d f e e f o r e f f o r t s i n i n 
c r e a s i n g c l a i m a n t ' s a w a r d o f t e m p o r a r y d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1989 i s r e v e r s e d i n p a r t a n d 
a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t u p h e l d t h e em
p l o y e r ' s d e n i a l o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f r o m M a r c h 2 9 , 1989 t o 
May 1 5 , 1989 i s r e v e r s e d . C l a i m a n t i s a w a r d e d t e m p o r a r y t o t a l d i s a b i l i t y b e g i n 
n i n g M a r c h 2 9 , 1989 a n d c o n t i n u i n g u n t i l s u c h c o m p e n s a t i o n may be t e r m i n a t e d 
p u r s u a n t t o ORS 6 5 6 . 2 6 8 . C l a i m a n t ' s c o u n s e l i s a w a r d e d 25 p e r c e n t o f t h e i n 
c r e a s e d c o m p e n s a t i o n c r e a t e d b y t h i s o r d e r , n o t t o e x c e e d $ 1 , 0 5 0 . F o r s e r v i c e s 
o n r e v i e w c o n c e r n i n g t h e e m p l o y e r ' s c r o s s - r e q u e s t , c l a i m a n t ' s a t t o r n e y i s 
a w a r d e d a r e a s o n a b l e f e e o f $750, t o be p a i d b y t h e e m p l o y e r . 

S e p t e m b e r 2 6 , 1990 C i t e as 42 Van N a t t a 2069 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
WILLIAM STANLEY, JR., C l a i m a n t 

WCB Case No. 89-03135 
ORDER ON REVIEW 

B l a c k , Chapman & Webber, C l a i m a n t A t t o r n e y s 
D a v i d S c h i e b e r ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members B r i t t i n g h a m a n d N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H i g a s h i ' s o r d e r w h i c h u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s i n j u r y c l a i m f o r a m y o c a r d i a l i n f a r c t i o n . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 5 1 y e a r s o l d as o f t h e d a t e o f t h e h e a r i n g , h a s b e e n a p a i n t e r 
m o s t o f h i s l i f e . He w o r k e d as an i n d u s t r i a l p a i n t e r f o r S A I F ' s i n s u r e d f o r 
f i v e y e a r s p r i o r t o h i s m y o c a r d i a l i n f a r c t i o n . T h i s j o b i n v o l v e d t r a v e l i n g t o 
i n d u s t r i a l s i t e s t o p a i n t as c o n t r a c t e d b y t h e i n s u r e d . 

C l a i m a n t was p a i n t i n g a t o p a n a n h y d r o u s ammonia t a n k o n S e p t e m b e r 8, 1988, 
when he i n h a l e d ammonia fumes f r o m a l e a k . He e x p e r i e n c e d b u r n i n g e y e s a n d 
c h e s t , a n d h a d p r o b l e m s b r e a t h i n g d e e p l y f o r w h i c h he w e n t t o t h e l o c a l h o s p i t a l 
e m e r g e n c y r o o m . No t r e a t m e n t was deemed n e c e s s a r y . 

He was a g a i n e x p o s e d t o ammonia fumes f o r a b o u t 45 s e c o n d s o n O c t o b e r 2 8 , 
19 8 8 , a n d e x p e r i e n c e d t h e same symptoms. C l a i m a n t a n d h i s c o w o r k e r s l e f t t h a t 
j o b s i t e a n d he d r o v e , b y h i m s e l f , 100 m i l e s t o t h e n e x t j o b s i t e . C l a i m a n t 
c o n t i n u e d t o e x p e r i e n c e c h e s t d i s c o m f o r t . Sometime a f t e r g o i n g t o b e d a r o u n d 10 
p.m. t h a t n i g h t , c l a i m a n t b e g a n e x p e r i e n c i n g p a i n r a d i a t i n g down h i s l e f t a rm. 
F i n a l l y , a r o u n d 2 a.m., c l a i m a n t d r o v e h i m s e l f t o t h e l o c a l e m e r g e n c y r o o m . 
E v e n t u a l l y , he was d i a g n o s e d as h a v i n g a a n t e r o s e p t a l s u b e n d o c a r d i a l m y o c a r d i a l 
i n f a r c t i o n — c a u s e u nknown. 
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C l a i m a n t h a s a 30 y e a r h i s t o r y o f h e a v y s m o k i n g . He h a s p r e e x i s t i n g 
c h r o n i c o b s t r u c t i v e p u l m o n a r y d i s e a s e , a n d has s o u g h t t r e a t m e n t f o r p r e v i o u s 
e p i s o d e s o f c h e s t p a i n , some due t o p u l m o n a r y p r o b l e m s a n d some o f u n d e t e r m i n e d 
o r i g i n . 

C l a i m a n t r e t u r n e d t o w o r k . However, h i s symptoms c o n t i n u e d a n d c o r o n a r y 
a n g i o g r a p h y was p e r f o r m e d . C l a i m a n t h a s s i g n i f i c a n t c o r o n a r y a r t e r y d i s e a s e i n 
v o l v i n g t w o m a j o r a r t e r i e s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s w o r k a c t i v i t y was n o t a m a t e r i a l c o n t r i b u t i n g c a u s e o f h i s 
m y o c a r d i a l i n f a r c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n i s n o t co m p e n s 
a b l e . We a g r e e . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s h e a r t a t t a c k , as a n i n j u r y c l a i m , 
c l a i m a n t m u s t show t h a t h i s w o r k a c t i v i t y as an i n d u s t r i a l p a i n t e r m a t e r i a l l y 
c o n t r i b u t e d t o t h a t i n j u r y . See e.g. Somers v . S A I F , 77 Or App 259 ( 1 9 8 6 ) ; 
H u r s t v . S A I F , 76 Or App 532 ( 1 9 8 5 ) . On r e v i e w , c l a i m a n t a r g u e s t h a t h e i s n o t 
a l l e g i n g t h a t h i s h e a r t a t t a c k i s c o m p e n s a b l e — h e i s a l l e g i n g o n l y t h a t t h e e x 
p o s u r e t o ammonia i s c o m p e n s a b l e as an i n j u r y , b e c a u s e i t r e q u i r e d m e d i c a l s e r 
v i c e s a n d l e d t o d i s a b i l i t y . H i s a r g u m e n t i s m i s p l a c e d . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 
C l a i m a n t was t r e a t e d f o r a h e a r t a t t a c k o n O c t o b e r 2 9 , 1 9 8 8 ; he f i l e d a c l a i m 
f o r a h e a r t a t t a c k ; S A I F d e n i e d t h e c o m p e n s a b i l i t y o f h i s h e a r t a t t a c k ; t h e 
R e f e r e e u p h e l d t h e d e n i a l o f c l a i m a n t ' s h e a r t a t t a c k . T h a t i s t h e i s s u e b e f o r e 
t h i s B o a r d . 

The q u e s t i o n o f m e d i c a l c a u s a t i o n i n t h i s c a s e r e q u i r e s e x p e r t m e d i c a l 
a n a l y s i s . T h u r s t o n v . M i t c h e l l B r o s . C o n t r a c t o r s , 58 Or App ( 1 9 8 2 ) . The i s s u e 
w h i c h m u s t b e a d d r e s s e d b y t h e e x p e r t s i s : What r o l e , i f a n y , d i d t h e i n h a l a 
t i o n o f ammonia h a v e i n c a u s i n g c l a i m a n t ' s h e a r t a t t a c k . A t t h e o u t s e t , we d i s 
r e g a r d t h e o p i n i o n o f D r . H i t e s , c l a i m a n t ' s t r e a t i n g f a m i l y p h y s i c i a n , b e c a u s e 
he d i d n o t a d d r e s s t h i s c r i t i c a l i s s u e . 

We f i n d t h e o p i n i o n o f D r . G r o s s , c l a i m a n t ' s e x p e r t c a r d i o l o g i s t , t o be 
t e n t a t i v e , a t b e s t . F i r s t , he seems t o i n f e r a r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s 
h e a r t a t t a c k a n d t h e ammonia e x p o s u r e — t w i c e p o i n t i n g o u t t h e c l o s e t e m p o r a l 
s e q u e n c e o f t h e s e t w o e v e n t s . The e s t a b l i s h m e n t o f c a u s a t i o n d u e t o a c h r o n o 
l o g i c a l s e q u e n c e o f e v e n t s i s d i s c o u r a g e d . A l l i e v . S A I F , 79 Or App 2 8 4 , 288 
( 1 9 8 6 ) . N e x t h e m i s t a k e n l y n o t e d t h a t c l a i m a n t h a d no p r i o r h i s t o r y o f c o r o n a r y 
i s c h e m i a . H o w e v e r , t h e r e c o r d e s t a b l i s h e s o t h e r w i s e a n d , t h e r e f o r e , we g i v e 
l i t t l e w e i g h t t o an o p i n i o n b a s e d o n an i n a c c u r a t e h i s t o r y . F i n a l l y , D r . G r o s s 
p r o p o s e s t h e t h e o r y t h a t t h e ammonia e x p o s u r e p r o m o t e d an a g g r a v a t e d e m o t i o n a l 
s t a t e b y p r e v e n t i n g c l a i m a n t f r o m c o m p l e t i n g h i s j o b , t h u s , i n d i r e c t l y c a u s i n g 
c l a i m a n t ' s h e a r t a t t a c k . He o f f e r s no s u p p o r t o r e x p l a n a t i o n f o r t h i s t h e o r y . 

On t h e o t h e r h a n d , we f i n d t h e o p i n i o n o f D r . M o t s , e x a m i n i n g c a r d i o l o 
g i s t , t o b e m o s t p e r s u a s i v e . The d o c t o r e x p l a i n e d t h a t ammonia h a s no d i r e c t 
e f f e c t o n t h e h e a r t a n d c o u l d o n l y l e a d t o a m y o c a r d i a l i n f a r c t i o n b y c a u s i n g 
s e v e r e o x y g e n d e p r i v a t i o n , w h i c h w o u l d r e q u i r e g r e a t e r e x p o s u r e t o ammonia a n d a 
g r e a t e r r e a c t i o n t h a n c l a i m a n t e x p e r i e n c e d . The d o c t o r a l s o n o t e d t h a t 
c l a i m a n t ' s h e a r t a t t a c k was due t o a n o b s t r u c t i o n o f a c o r o n a r y a r t e r y w h i c h i n 
t u r n was d u e t o t h e c h r o n i c b u i l d u p o f p l a q u e o v e r y e a r s i n t h e c o r o n a r y a r t e r 
i e s . T h i s h a s b e e n c o n f i r m e d b y a n g i o g r a p h y w h i c h shows s i g n i f i c a n t o c c l u s i o n 
o f t w o m a j o r c o r o n a r y a r t e r i e s . T h u s , we f i n d t h a t M o t s ' o p i n i o n i s b a s e d o n a 
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c o m p l e t e a n d a c c u r a t e h i s t o r y a n d i s c o n s i s t e n t w i t h t h e d i a g n o s t i c c o r o n a r y 
s t u d i e s t h a t h a v e b e e n p e r f o r m e d . 

2 0 7 1 

C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t h a s f a i l e d t o p r o v e t h a t h i s w o r k 
m a t e r i a l l y c o n t r i b u t e d t o h i s m y o c a r d i a l i n f a r c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 1 , 1989 i s a f f i r m e d . 

S e p t e m b e r 2 6 , 1990 C i t e as 42 Van N a t t a 2 0 7 1 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
KAREN A. VEARRIER, C l a i m a n t 

WCB Case No. C0-00034 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

P o z z i , e t a l . , C l a i m a n t A t t o r n e y s 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s 

On A u g u s t 2 3 , 1990, t h e B o a r d a c k n o w l e d g e d r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n a g r e e m e n t i n t h e a b o v e - c a p t i o n e d m a t t e r . P u r s u a n t t o t h a t a g r e e 
m e n t , i n c o n s i d e r a t i o n o f t h e p a y m e n t o f $110,000 b y F i r s t I n t e r s t a t e Bank o f 
O r e g o n , N.A., c l a i m a n t a g r e e s t o r e l e a s e h e r r i g h t t o f u t u r e w o r k e r s ' compensa
t i o n b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r h e r c o m p e n s a b l e i n j u r y . She a l s o 
a g r e e s t o r e l e a s e h e r r i g h t t o r e e m p l o y m e n t w i t h t h e e m p l o y e r . We s e t a s i d e t h e 
p r o p o s e d d i s p o s i t i o n . 

ORS 6 5 6 . 2 3 6 ( 1 ) p e r m i t s p a r t i e s , b y a g r e e m e n t , t o make " s u c h d i s p o s i t i o n 
o f a n y o r a l l m a t t e r s r e g a r d i n g a c l a i m , e x c e p t f o r m e d i c a l s e r v i c e s , as t h e 
p a r t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e t e r m s a nd c o n d i t i o n s p r e s c r i b e d b y 
t h e D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n a g r e e m e n t " as a 
w r i t t e n a g r e e m e n t i n w h i c h a " c l a i m a n t a g r e e s t o r e l e a s e r i g h t s , o r a g r e e s t o 
r e l e a s e a n i n s u r e r o r s e l f - i n s u r e d e m p l o y e r f r o m o b l i g a t i o n s , u n d e r ORS 6 5 6 . 0 0 1 
t o 6 5 6 . 7 9 4 e x c e p t f o r m e d i c a l s e r v i c e s , i n an a c c e p t e d c l a i m . " OAR 4 3 6 - 6 0 -
0 0 5 ( 9 ) . See a l s o OAR 4 3 8 - 0 9 - 0 0 1 ( 1 ) . The u n d e r s c o r e d p o r t i o n o f t h e r u l e makes 
c l e a r t h a t o n l y r i g h t s a n d / o r o b l i g a t i o n s u n d e r ORS C h a p t e r 656 may be r e l e a s e d 
b y a c l a i m d i s p o s i t i o n a g r e e m e n t . 

H e r e , t h e p r o p o s e d d i s p o s i t i o n r e l e a s e s r i g h t s a n d o b l i g a t i o n s u n d e r ORS 
C h a p t e r 6 5 6 , b u t a l s o p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t t o r e e m p l o y m e n t u n d e r 
ORS C h a p t e r 659. See ORS 659 . 4 1 5 . The l a t t e r r e l e a s e , b e c a u s e i t c o n c e r n s a 
m a t t e r o u t s i d e o f ORS C h a p t e r 656, i s n o t a p r o p e r m a t t e r f o r d i s p o s i t i o n u n d e r 
ORS 6 5 6 . 2 3 6 a n d t h e r u l e s p r o m u l g a t e d t h e r e u n d e r . I n d e e d , t h e r e i s no a u t h o r i t y 
w h i c h p e r m i t s u s t o a p p r o v e a r e l e a s e o f r e e m p l o y m e n t r i g h t s . F o r t h o s e r e a 
s o n s , t h e p r o p o s e d d i s p o s i t i o n i s n o t a " c l a i m d i s p o s i t i o n a g r e e m e n t " as d e f i n e d 
b y OAR 4 3 8 - 0 9 - 0 0 1 ( 1 ) . F u r t h e r m o r e , we a r e m i n d f u l t h a t t h e o f f e n s i v e p o r t i o n o f 
t h e d i s p o s i t i o n a g r e e m e n t c a n n o t be e x c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e 
b a r g a i n u n d e r l y i n g t h e e x c h a n g e o f c o n s i d e r a t i o n . A c c o r d i n g l y , we a r e w i t h o u t 
a u t h o r i t y t o a p p r o v e a n y p o r t i o n o f t h e p r o p o s e d d i s p o s i t i o n . 

F o l l o w i n g o u r s t a n d a r d p r o c e d u r e s , we w o u l d be w i l l i n g t o c o n s i d e r a r e 
v i s e d a g r e e m e n t w h i c h d o e s n o t c o n t a i n p r o v i s i o n s e x c e e d i n g o u r a u t h o r i t y u n d e r 
ORS 6 5 6 . 2 3 6 a n d OAR 4 3 8 - 0 9 . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
JOSE ARISQUETA-MARTINEZ, C l a i m a n t 

WCB Case No. 89-06673 
ORDER ON REVIEW (REMANDING) 

B u r t , e t a l . , C l a i m a n t A t t o r n e y s 
M e r r i l y McCabe ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members H o w e l l and S p e e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e M y e r s ' o r d e r t h a t d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g b e c a u s e c l a i m a n t f a i l e d t o a p p e a r a t h e a r i n g . 
C l a i m a n t s e e k s t o h a v e t h e d i s m i s s a l s e t a s i d e , and a n o r d e r r e m a n d i n g t h e c a s e 
t o t h e H e a r i n g s D i v i s i o n f o r a h e a r i n g o n t h e m e r i t s . On r e v i e w , t h e i s s u e i s 
j u r i s d i c t i o n . We r e m a n d . 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g o n c o m p e n s a b i l i t y o f h i s k n e e i n j u r y . 
The h e a r i n g was s e t f o r J u n e 14, 1989. 

C l a i m a n t f a i l e d t o a p p e a r f o r t h e h e a r i n g , a s s e r t i n g t h a t he h a d n o t 
r e c e i v e d n o t i c e o f t h e t i m e s e t f o r h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e e n t e r e d an O r d e r o f D i s m i s s a l a n d a s u b s e q u e n t o r d e r d e n y 
i n g r e c o n s i d e r a t i o n , f i n d i n g t h a t c l a i m a n t f a i l e d t o a p p e a r a t t h e J u n e 14, 1989 
h e a r i n g , a n d c o n c l u d i n g t h a t c l a i m a n t d i d n o t p r o v e e x t r a o r d i n a r y c i r c u m s t a n c e s 
b e y o n d h i s c o n t r o l w h i c h w o u l d h a v e j u s t i f i e d a p o s t p o n e m e n t . P u r s u a n t t o f o r 
mer OAR 4 3 8 - 0 6 - 0 7 1 a n d f o r m e r 4 3 8 - 0 6 - 0 8 1 , t h e R e f e r e e i s s u e d t h e O r d e r o f D i s 
m i s s a l . C l a i m a n t f i l e d a r e q u e s t f o r r e c o n s i d e r a t i o n , w h i c h t h e R e f e r e e p r o p 
e r l y c o n s t r u e d as a r e q u e s t f o r p o s t p o n e m e n t . We a l s o r e v i e w c l a i m a n t ' s r e q u e s t 
as a r e q u e s t t o r e v i e w t h e r u l i n g o n t h e m o t i o n f o r p o s t p o n e m e n t . We r e v e r s e 
a n d r e m a n d . 

The R e f e r e e r e l i e d o n f o r m e r OAR 4 3 8 - 0 6 - 0 7 1 w h i c h a u t h o r i z e s t h e r e f 
e r e e t o d i s m i s s a r e q u e s t f o r h e a r i n g f o r " f a i l u r e o f a p a r t y , o r t h e p a r t y ' s 
r e p r e s e n t a t i v e t o a p p e a r a t t h e t i m e a n d p l a c e s c h e d u l e d f o r a h e a r i n g . " 
C l a i m a n t p e r s o n a l l y f a i l e d t o a p p e a r . However, c l a i m a n t d i d a p p e a r b y c o u n s e l . 
I n W i l l i a m s v . S A I F , 99 Or App 367 ( 1 9 8 9 ) , t h e C o u r t o f A p p e a l s h e l d t h a t f o r m e r 
OAR 4 3 8 - 0 6 - 0 7 1 d o e s n o t p r o v i d e a u t h o r i t y f o r d i s m i s s a l f o r f a i l u r e o f a 
c l a i m a n t t o a p p e a r a t h e a r i n g i f c l a i m a n t ' s a t t o r n e y a p p e a r s o n h i s b e h a l f . On 
r e v i e w , t h e Supreme C o u r t r e v e r s e d a n d r e m a n d e d . 310 OR 320 ( S e p t e m b e r 2 0 , 
1 9 9 0 ) . The C o u r t c o n c l u d e d t h a t t h e R e f e r e e and t h e B o a r d h a d r e l i e d o n f o r m e r 
OAR 4 3 8 - 0 6 - 0 8 5 , r a t h e r t h a n f o r m e r OAR 4 3 8 - 0 6 - 0 7 1 , i n d i s m i s s i n g c l a i m a n t ' s 
h e a r i n g r e q u e s t . The C o u r t a f f i r m a t i v e l y n o t e d t h a t i t e x p r e s s e d no o p i n i o n r e 
g a r d i n g t h e C o u r t o f A p p e a l s ' i n t e r p r e t a t i o n o f f o r m e r OAR 4 3 8 - 0 6 - 0 7 1 . C o n s e 
q u e n t l y , t h e C o u r t o f A p p e a l s ' d i s c u s s i o n o f f o r m e r OAR 4 3 8 - 0 6 - 0 7 1 was d i c t a . 

N e v e r t h e l e s s , we a r e p e r s u a d e d t h a t t h e C o u r t o f A p p e a l s ' d i c t a i n 
W i l l i a m s v . S A I F , s u p r a , r e g a r d i n g t h e a p p l i c a t i o n o f f o r m e r OAR 4 3 8 - 0 6 - 0 7 1 i s 
c o r r e c t a n d we c o n t i n u e t o a p p l y t h a t i n t e r p r e t a t i o n t o c a s e s i n v o l v i n g t h e 
r u l e . See M a r k A. W i i t a l a , 42 Van N a t t a 196 ( 1 9 9 0 ) ; D e n e t t e D. D a l e , 4 1 Van 
N a t t a 2179 ( 1 9 8 9 ) . A c c o r d i n g l y , we f i n d t h e R e f e r e e was w i t h o u t a u t h o r i t y t o 
d i s m i s s . 

We t h e r e f o r e p r o c e e d t o c o n s i d e r c l a i m a n t ' s c o u n s e l ' s m o t i o n f o r p o s t 
p o n e m e n t . The R e f e r e e c o n s i d e r e d c l a i m a n t ' s c o u n s e l ' s m o t i o n t o p o s t p o n e a n d 
f o u n d c l a i m a n t h a d f a i l e d t o e s t a b l i s h "good c a u s e " w h i c h w o u l d j u s t i f y a p o s t 
p o n e m e n t . U n d e r f o r m e r OAR 4 3 8 - 0 6 - 0 8 1 c l a i m a n t m u s t d e m o n s t r a t e t h a t e x t r a o r d i 
n a r y c i r c u m s t a n c e s b e y o n d h i s c o n t r o l e x i s t e d t h a t p r e v e n t e d h i s a p p e a r a n c e a t 
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h e a r i n g i n o r d e r t o o b t a i n a p o s t p o n e m e n t . C l a i m a n t c o n t e n d s t h a t he d i d n o t 
r e c e i v e n o t i c e o f t h e J u n e 14, 1989 h e a r i n g d a t e . H o w ever, h i s a t t o r n e y m a i l e d 
a t o t a l o f f o u r l e t t e r s t o c l a i m a n t ' s o l d a n d new a d d r e s s e s . C l a i m a n t knew t h a t 
a r e q u e s t f o r h e a r i n g h a d b e e n made. However, he f a i l e d t o m a i n t a i n c o n t a c t 
w i t h t h e H e a r i n g s D i v i s i o n a n d h i s a t t o r n e y . See A n t h o n y E. B e a r d s l e e , 42 Van 
N a t t a 965 ( 1 9 9 0 ) . A c c o r d i n g l y , we c o n c l u d e c l a i m a n t h a s f a i l e d t o e s t a b l i s h 
e x t r a o r d i n a r y c i r c u m s t a n c e s b e y o n d h i s c o n t r o l w h i c h w o u l d j u s t i f y p o s t p o n e m e n t . 
T h e r e f o r e t h e m o t i o n t o p o s t p o n e was p r o p e r l y d e n i e d . A d d i t i o n a l l y , b e c a u s e 
c l a i m a n t f a i l e d t o a p p e a r a t t h e f i r s t h e a r i n g he h a s w a i v e d h i s r i g h t t o a p p e a r 
a t a s u b s e q u e n t h e a r i n g . D a l e , s u p r a a t 2 1 8 1 . 

We r e m a n d t h i s m a t t e r t o t h e H e a r i n g s D i v i s i o n f o r a h e a r i n g o n t h e 
m e r i t s . A t h e a r i n g , t h e a s s i g n e d R e f e r e e s h a l l d e t e r m i n e w h a t e v i d e n c e may be 
r e c e i v e d , h o w e v e r , no e x h i b i t s s h a l l be r e c e i v e d w h i c h w e r e n o t s u b m i t t e d i n 
c o n n e c t i o n w i t h t h e p r i o r h e a r i n g , n o r s h a l l a n y w i t n e s s , i n c l u d i n g c l a i m a n t , be 
p e r m i t t e d t o t e s t i f y who was n o t a v a i l a b l e t o a n d p l a n n i n g o n t e s t i f y i n g a t t h e 
p r i o r h e a r i n g o r u n d e r s u b p o e n a t o t e s t i f y a t t h a t h e a r i n g . 

ORDER 

The R e f e r e e ' s O r d e r o f D i s m i s s a l d a t e d J u n e 15, 1 9 8 9 , a s r e c o n s i d e r e d 
o n A u g u s t 2 2 , 1 9 8 9 , i s v a c a t e d a n d t h e c a s e i s r e m a n d e d t o t h e P r e s i d i n g R e f e r e e 
t o r e a s s i g n t h e c a s e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

S e p t e m b e r 2 7 , 1990 C i t e as 42 Van N a t t a 2073 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
STANLEY R. BAR6, JR, C l a i m a n t 

WCB Case No. 89 - 0 2 2 8 0 
ORDER ON REVIEW 

M a l a g o n , e t a l . , C l a i m a n t A t t o r n e y s 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members M y e r s a nd C u s h i n g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e M i r a s s o u ' s o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e 
f i t s . The e m p l o y e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t 
a s s e s s e d a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e 
i s s u e s a r e t e m p o r a r y d i s a b i l i t y b e n e f i t s a nd a t t o r n e y f e e s . We r e v e r s e . 

'FINDINGS OF FACT 

On A u g u s t 2 2 , 1 9 8 8 , c l a i m a n t s u s t a i n e d a c o m p e n s a b l e l e f t s h o u l d e r i n j u r y . 
The c l a i m was a c c e p t e d as a n o n d i s a b l i n g i n j u r y . On S e p t e m b e r 2 0 , 1 9 8 8 , 
c l a i m a n t c o n s u l t e d D r . P e t e r s o n , who p r o v i d e d c o n s e r v a t i v e t r e a t m e n t w h i l e 
c l a i m a n t c o n t i n u e d r e g u l a r w o r k . D u r i n g t r e a t m e n t , D r . P e t e r s o n d i s c u s s e d t h e 
p o s s i b i l i t y o f s u r g e r y i f c l a i m a n t ' s c o n d i t i o n d i d n o t i m p r o v e . ( T r . 5 ) . 

C l a i m a n t l e f t w o r k o n J a n u a r y 10, 1989, i n c i d e n t t o a l a b o r d i s p u t e . On 
J a n u a r y 13, 1 9 8 9 , D r . P e t e r s o n r e f e r r e d c l a i m a n t t o D r . S i n g e r f o r c o n s i d e r a t i o n 
o f s u r g e r y . ( E x . 4 ) . On J a n u a r y 2 4 , 1989, t h e e m p l o y e r a u t h o r i z e d s u r g e r y , b u t 
d e n i e d t e m p o r a r y t o t a l d i s a b i l i t y o n t h e g r o u n d t h a t c l a i m a n t h a d v o l u n t a r i l y 
r e m o v e d h i m s e l f f r o m t h e w o r k f o r c e . The e m p l o y e r d i d n o t i n q u i r e i n t o 
c l a i m a n t ' s c u r r e n t e m p l o y m e n t s t a t u s . 

On J a n u a r y 2 7 , 1 9 8 9 , c l a i m a n t became d i s a b l e d as a r e s u l t o f h i s compens
a b l e i n j u r y when D r . S i n g e r p e r f o r m e d s h o u l d e r s u r g e r y . D r . S i n g e r r e l e a s e d 
c l a i m a n t t o r e g u l a r w o r k o n A p r i l 1 1 , 1989. 
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C l a i m a n t d i d n o t s e e k w o r k b e t w e e n J a n u a r y 10, 1989 
i n a n t i c i p a t i o n o f h i s u p c o m i n g e x a m i n a t i o n a n d s u r g e r y , 
r e c e i v e s t r i k e p a y d u r i n g t h a t p e r i o d . S i n c e h i s r e l e a s e 
r e c e i v e d w ages f o r t h r e e d a y s o f p a r t - t i m e w o r k p e r f o r m e d 
t h e h e a r i n g , he h a d s t a r t e d a j o b s e a r c h . 

CONCLUSION OF LAW AND OPINION 

T e m p o r a r y T o t a l D i s a b i l i t y B e n e f i t s 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s b e c a u s e , a t t h e t i m e he became d i s a b l e d , he was n o t a " w o r k e r . " 
We d i s a g r e e . 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s s u r g e r y was r e l a t e d t o h i s c o m p e n s a b l e 
i n j u r y . The q u e s t i o n i s w h e t h e r c l a i m a n t h a d w i t h d r a w n f r o m t h e w o r k f o r c e a t 
t h e t i m e he became d i s a b l e d . A c l a i m a n t i s c o n s i d e r e d t o be i n t h e w o r k f o r c e 
i f t h e c l a i m a n t , a l t h o u g h n o t e m p l o y e d a t t h e t i m e , i s w i l l i n g t o w o r k a n d i s 
m a k i n g r e a s o n a b l e e f f o r t s t o o b t a i n e m p l o y m e n t . D a w k i n s v . P a c i f i c M o t o r 
T r u c k i n g , 308 Or 2 5 4 , 2 5 8 , 778 P2d 497 ( 1 9 8 9 ) . 

S u b s e q u e n t t o t h e R e f e r e e ' s o r d e r , t h e B o a r d i s s u e d H a l L. F a r n w o r t h , 42 
Van N a t t a 1674 ( 1 9 9 0 ) . I n t h a t f a c t u a l l y s i m i l a r c a s e , t h e c l a i m a n t s u s t a i n e d 
a n i n j u r y b u t c o n t i n u e d t o w o r k , l a t e r w e n t o n s t r i k e a n d s u b s e q u e n t l y became 
d i s a b l e d a f t e r s u r g e r y . The B o a r d c o n c l u d e d t h a t , a l t h o u g h he h a d l e f t t h e j o b , 
t h e c l a i m a n t was e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y . The B o a r d r e a s o n e d 
t h a t t h e c l a i m a n t ' s a c t i o n s , i n c l u d i n g t h e s c h e d u l i n g o f s u r g e r y p r i o r t o t h e 
s t r i k e d a t e , h i s w o r k s e a r c h a f t e r s u r g e r y , a nd t h e f a c t t h a t he w o u l d h a v e b e e n 
r e q u i r e d t o t a k e t i m e o f f w o r k r e g a r d l e s s o f t h e s t r i k e i n d i c a t e d t h a t he h a d 
n o t v o l u n t a r i l y w i t h d r a w n h i m s e l f f r o m t h e w o r k f o r c e . 

We c o n c l u d e t h a t t h e same r e a s o n i n g a p p l i e s h e r e . C l a i m a n t t e s t i f i e d 
t h a t , a f t e r t h e commencement o f t h e l a b o r d i s p u t e , he i n t e n d e d t o " g e t a j o b 
somewhere e l s e . " ( T r . 6 ) . He u n d e r w e n t s u r g e r y s h o r t l y a f t e r he l e f t w o r k a n d , 
w h i l e n o t s c h e d u l e d p r i o r t o t h e s t r i k e d a t e , t h e o p e r a t i o n was c o n t e m p l a t e d b e 
f o r e t h e s t r i k e was c a l l e d . M o r e o v e r , a t t h e t i m e o f t h e h e a r i n g , c l a i m a n t h a d 
w o r k e d p a r t t i m e a n d h a d b e g u n a j o b s e a r c h . C o n s i d e r i n g t h e t o t a l i t y o f t h e 
c i r c u m s t a n c e s , we c o n c l u d e t h a t , a t t h e t i m e o f h i s d i s a b i l i t y , c l a i m a n t h a d n o t 
w i t h d r a w n f r o m t h e w o r k f o r c e . 

T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s 
f r o m t h e d a t e o f h i s s u r g e r y , J a n u a r y 2 7 , 1989, u n t i l t h e d a t e he was r e l e a s e d 
t o r e t u r n t o r e g u l a r w o r k , A p r i l 1 1 , 1989. 

A t t o r n e y F e e s 

The R e f e r e e f o u n d t h a t , a l t h o u g h c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s , t h e e m p l o y e r had a c t e d u n r e a s o n a b l y i n f a i l i n g t o i n 
q u i r e i n t o c l a i m a n t ' s e m p l o y m e n t s t a t u s b e f o r e i s s u i n g t h e d e n i a l . The R e f e r e e 
d i d n o t a s s e s s a p e n a l t y , b e c a u s e she d e t e r m i n e d t h a t t h e r e w e r e no " a m o u n t s 
t h e n d u e , " b u t d e t e r m i n e d t h a t c l a i m a n t was e n t i t l e d t o a t t o r n e y f e e s . We 
d i s a g r e e . 

A t t o r n e y f e e s may be a s s e s s e d w h e t h e r o r n o t t h e r e a r e " a m o u n t s t h e n d u e " 
so l o n g as t h e r e i s " u n r e a s o n a b l e r e s i s t a n c e t o t h e p a y m e n t o f c o m p e n s a t i o n . " 
L l o y d L. C r i p e , 4 1 Van N a t t a 1774 ( 1 9 8 9 ) . H e r e , t h e e m p l o y e r f a i l e d t o a s c e r 
t a i n w h e t h e r c l a i m a n t h a d w i t h d r a w n f r o m t h e w o r k f o r c e a f t e r t h e commencement 
o f t h e l a b o r d i s p u t e . E v i d e n t l y , i t was b e l i e v e d t h a t c l a i m a n t n e c e s s a r i l y h a d 
w i t h d r a w n f r o m t h e w o r k f o r c e when he w e n t o n s t r i k e . G i v e n t h e r e c e n t c h a n g e s 

a n d J a n u a r y 2 7 , 1989 
C l a i m a n t d i d , h o w e v e r , 
t o w o r k , c l a i m a n t h a s 
f o r f r i e n d s . As o f 
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i n t h i s . a r e a o f l a w , we f i n d t h a t t h e e m p l o y e r ' s b e l i e f was n o t u n r e a s o n a b l e . 
T h e r e f o r e , t h e d e n i a l d o e s n o t c o n s t i t u t e an u n r e a s o n a b l e r e s i s t a n c e t o t h e p a y 
m e n t o f c o m p e n s a t i o n . C o n s e q u e n t l y , c l a i m a n t i s n o t e n t i t l e d t o a t t o r n e y f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3 1 , 1989 i s r e v e r s e d . The e m p l o y e r i s 
o r d e r e d t o p a y c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d b e 
t w e e n J a n u a r y 2 7 , 1989 a n d A p r i l 1 1 , 1989, l e s s s t r i k e p a y o r wages r e c e i v e d 
d u r i n g t h i s p e r i o d . C l a i m a n t ' s a t t o r n e y i s g r a n t e d 25 p e r c e n t o f t h e i n c r e a s e d 
c o m p e n s a t i o n c r e a t e d b y t h i s o r d e r , n o t t o e x c e e d $ 1 , 0 5 0 . T h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r w h i c h a w a r d e d c l a i m a n t ' s a t t o r n e y a p e n a l t y - r e l a t e d f e e o f $500, 
i s r e v e r s e d . 

S e p t e m b e r 2 7 , 1990 C i t e a s 42 Van N a t t a 2075 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
TORIA S. BENSON, C l a i m a n t 

WCB Case Nos. 85-14056 & 84-01712 
ORDER ON REMAND 

R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t o f A p p e a l s . 
B e n s o n v . M u l t n o m a h C o u n t y S c h o o l D i s t r i c t # 1 , 1 0 1 Or App 122 ( 1 9 9 0 ) . The c o u r t 
h a s r e v e r s e d t h a t p o r t i o n o f o u r o r d e r i n T o r i a S. B e n s o n , 40 Van N a t t a 580 
( 1 9 8 8 ) , w h i c h h a d s e t a s i d e a d e n i a l o f c l a i m a n t ' s n e c k , s h o u l d e r s , a n d b a c k 
c o n d i t i o n , a s w e l l as r e s u l t i n g p s y c h o l o g i c a l d i s a b i l i t y . N o t i n g t h a t 
c l a i m a n t ' s d e s c r i p t i o n o f e v e n t s a t w o r k , as i m p l i c i t l y f o u n d n o t c r e d i b l e b y 
t h e R e f e r e e , was t h e o n l y d i r e c t e v i d e n c e c o n n e c t i n g t h e s e c o n d i t i o n s t o h e r 
w o r k a c t i v i t i e s , t h e c o u r t h a s remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

C l a i m a n t w o r k e d as a s c h o o l t e a c h e r f o r t h e e m p l o y e r f r o m 1965 t h r o u g h 
1 9 8 3 . I n November 1 9 8 3 , she f i l e d a c l a i m a l l e g i n g t h a t i n t h r e e s e p a r a t e i n c i 
d e n t s w i t h s t u d e n t s a t s c h o o l i n e a r l y O c t o b e r 1983 s h e h a d s u s t a i n e d i n j u r i e s 
t o h e r n e c k , s h o u l d e r s a n d b a c k . I n a d d i t i o n , she c o n t e n d e d t h a t t h e s e e p i s o d e s 
c o n t r i b u t e d t o a p r e e x i s t i n g p s y c h o l o g i c a l d i s a b i l i t y . 

T h e s e a l t e r c a t i o n s w e r e a l l e g e d t o h a v e o c c u r r e d a p p r o x i m a t e l y o n e week 
b e f o r e c l a i m a n t was p l a c e d o n a w o r k p l a n , w h i c h i n c l u d e d m o n i t o r i n g o f 
c l a i m a n t ' s c l a s s r o o m b y t h e s c h o o l p r i n c i p a l . D e s p i t e s e v e r a l m e e t i n g s w i t h 
c l a i m a n t a n d w i t h s t u d e n t s ' p a r e n t s d u r i n g t h e weeks f o l l o w i n g t h e a l l e g e d i n c i 
d e n t s , t h e p r i n c i p a l was u n a w a r e o f e i t h e r t h e a l l e g e d i n c i d e n t s o r c l a i m a n t ' s 
a l l e g e d i n j u r i e s u n t i l t h e i n v e s t i g a t i o n c o n c e r n i n g c l a i m a n t ' s c l a i m e n s u e d i n 
November 1 9 8 3 . F u r t h e r m o r e , e x c e p t f o r a v o i c e p r o b l e m o n o n e o c c a s i o n , t h e 
p r i n c i p a l d i d n o t n o t i c e a n y p h y s i c a l c h a n g e i n c l a i m a n t ' s a p p e a r a n c e o r manner. 

C l a i m a n t h a d p r e v i o u s l y s o u g h t m e d i c a l a t t e n t i o n f o r n e c k , s h o u l d e r , b a c k , 
a n x i e t y , a n d p s y c h o l o g i c a l s t r e s s p r i o r t o t h e a l l e g e d O c t o b e r 1983 e v e n t s . 
A l s o , a t t h e t i m e o f t h e s e e v e n t s , c l a i m a n t was r e c e i v i n g m e d i c a l t r e a t m e n t . 
D e s p i t e t h e s e o n g o i n g t r e a t m e n t s , c l a i m a n t ' s t r e a t i n g p h y s i c i a n s w e r e u n a w a r e o f 
t h e a l l e g e d i n c i d e n t s a n d t h e i r a l l e g e d r e l a t i o n s h i p t o h e r c o n d i t i o n s u n t i l 
a r o u n d t h e t i m e s h e f i l e d h e r November 1983 c l a i m . 
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CONCLUSIONS OF LAW 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h e r n e c k , s h o u l d e r , b a c k , a n d p s y c h o 
l o g i c a l d i s a b i l i t i e s , c l a i m a n t m u s t e s t a b l i s h t h a t t h e a l l e g e d w o r k i n c i d e n t s 
w e r e a m a t e r i a l c o n t r i b u t i n g c a u s e o f h e r e x i s t i n g d i s a b i l i t y o r n e e d f o r m e d i 
c a l s e r v i c e s . H a r r i s v . A l b e r t s o n ' s I n c . , 65 Or App 2 5 4 , 257 ( 1 9 8 3 ) . She n e e d 
n o t e s t a b l i s h t h a t t h e a l l e g e d i n c i d e n t s c a u s e d a p a t h o l o g i c a l w o r s e n i n g o f h e r 
p r e e x i s t i n g c o n d i t i o n s . Jameson v . S A I F , 63 Or App 553, 555 ( 1 9 8 3 ) . I n s t e a d , 
s h e m u s t p r o v e t h a t t h e i n c i d e n t s c a u s e d h e r c o n d i t i o n s t o become s y m p t o m a t i c , 
c a u s i n g d i s a b i l i t y o r r e q u i r i n g m e d i c a l s e r v i c e s . G r a c e v . S A I F , 76 Or App 5 1 1 , 
517 ( 1 9 8 5 ) . 

C o n s i d e r i n g t h e e x t e n t o f c l a i m a n t ' s p r i o r m e d i c a l h i s t o r y , p a r t i c u l a r l y 
c o n c e r n i n g h e r p r e e x i s t i n g c o n d i t i o n s , a nd i n l i g h t o f t h e c o m p l e x i t y o f t h e 
c a u s a l r e l a t i o n s h i p b e t w e e n t h e a l l e g e d i n c i d e n t s a n d h e r c u r r e n t d i s a b i l i t y , we 
c o n c l u d e t h a t r e s o l u t i o n o f t h e c o m p e n s a b i l i t y i s s u e s l a r g e l y t u r n s o n a n a n a l y 
s i s o f t h e m e d i c a l e v i d e n c e . U r i s v . C o m p e n s a t i o n D e p a r t m e n t , 247 Or 4 2 0 , 426 
( 1 9 6 7 ) ; K a s s a h n v . P u b l i s h e r s P a p e r Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

H e r e , t h e m e d i c a l o p i n i o n s a r e d i v i d e d as t o w h e t h e r c l a i m a n t ' s c u r r e n t 
c o m p l a i n t s a r e r e l a t e d t o h e r w o r k a c t i v i t i e s . H owever, t h e o p i n i o n s t h a t s u p 
p o r t a c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s w o r k a c t i v i t i e s a n d h e r c u r r e n t 
d i s a b i l i t i e s a r e b a s e d o n t h e a s s u m p t i o n t h a t c l a i m a n t s u f f e r e d b o d i l y i n j u r y 
r e s u l t i n g f r o m t h e a l l e g e d O c t o b e r 1983 i n c i d e n t s a t s c h o o l . I n f i n d i n g t h a t 
c l a i m a n t h a d n o t e s t a b l i s h e d t h e r e q u i s i t e c a u s a l l i n k b e t w e e n h e r w o r k a n d t h e 
d i s a b i l i t i e s , t h e R e f e r e e i m p l i c i t l y f o u n d t h a t c l a i m a n t ' s d e s c r i p t i o n o f t h e 
i n c i d e n t s a n d h e r r e s u l t i n g i n j u r i e s l a c k e d c r e d i b i l i t y . 

When a R e f e r e e ' s c r e d i b i l i t y f i n d i n g i s made o n t h e b a s i s o f d e m e a n o r , 
d e f e r e n c e i s g i v e n t o t h e R e f e r e e ' s d e t e r m i n a t i o n . I n t e r n a t i o n a l P a p e r Co. v . 
M c E l r o v , 1 0 1 Or App 6 1 ( 1 9 9 0 ) . Y e t , when t h e d e t e r m i n a t i o n i s i m p l i c i t o r b a s e d 
o n t h e s u b s t a n c e o f t h e w i t n e s s ' t e s t i m o n y o r r e c o r d , we a r e e q u a l l y c a p a b l e o f 
a s s e s s i n g c r e d i b i l i t y . I n t e r n a t i o n a l P a p e r Co. v . M c E l r o y , s u p r a ; C o a s t a l Farm 
S u p p l y v . H u l t b e r q , 84 Or App 2 8 2 , 285 ( 1 9 8 7 ) . 

H e r e , b e c a u s e t h e R e f e r e e ' s c r e d i b i l i t y f i n d i n g was i m p l i c i t , t h e r e i s no 
d e t e r m i n a t i o n t o w h i c h we c a n d e f e r . T h e r e f o r e , we a r e e q u a l l y c a p a b l e o f mak
i n g a c r e d i b i l i t y a s s e s s m e n t . A f t e r c o n d u c t i n g o u r i n d e p e n d e n t a s s e s s m e n t , we 
f i n d i t p a r t i c u l a r l y n o t e w o r t h y , as t h e R e f e r e e d i d b e f o r e u s , t h a t , d e s p i t e t h e 
a l l e g e d s e v e r i t y o f c l a i m a n t ' s c o m p l a i n t s a r i s i n g f r o m t h e a l l e g e d O c t o b e r 1983 
i n c i d e n t s , n e i t h e r h e r t r e a t i n g p h y s i c i a n s n o r h e r s c h o o l p r i n c i p a l w e r e a p p a r 
e n t l y a w a r e o f t h e s e e v e n t s u n t i l h e r c l a i m was f i l e d a p p r o x i m a t e l y o n e m o n t h 
l a t e r . 

U n d e r s u c h c i r c u m s t a n c e s , we f i n d c l a i m a n t ' s c o n t e n t i o n t h a t s h e s u f f e r e d 
b o d i l y i n j u r y a s a r e s u l t o f t h e a l l e g e d O c t o b e r 1983 p h y s i c a l c o n f r o n t a t i o n s a t 
s c h o o l t o b e u n p e r s u a s i v e . I n a s m u c h as we do n o t r e l y u p o n c l a i m a n t ' s c o n 
t e n t i o n t h a t h e r c o m p l a i n t s a r e a t t r i b u t a b l e t o t h e a l l e g e d w o r k i n c i d e n t s , i t 
f o l l o w s t h a t we q u e s t i o n h e r r e l i a b i l i t y as a m e d i c a l h i s t o r i a n . C o n s e q u e n t l y , 
we l i k e w i s e d o n o t r e l y u p o n t h e m e d i c a l o p i n i o n s b a s e d u p o n t h e s e h i s t o r i e s . 
M i l l e r v . G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) . 

I n c o n c l u s i o n , b e c a u s e t h e r e c o r d l a c k s p e r s u a s i v e m e d i c a l e v i d e n c e s u p 
p o r t i n g a c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s c u r r e n t d i s a b i l i t i e s a n d t h e 
a l l e g e d w o r k i n c i d e n t s , a n d p a r t i c u l a r l y c o n s i d e r i n g c l a i m a n t ' s e x t e n s i v e h i s 
t o r y o f p r e e x i s t i n g c o n d i t i o n s , we h o l d t h a t h e r c l a i m s f o r n e c k , s h o u l d e r s , 
b a c k a n d p s y c h o l o g i c a l c o n d i t i o n s a r e n o t c o m p e n s a b l e . A c c o r d i n g l y , t h e em
p l o y e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r t h e a f o r e m e n t i o n e d c o n d i t i o n s i s r e i n 
s t a t e d a n d u p h e l d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RONALD L . DAVIS, C l a i m a n t 

WCB Case Nos. 8 8 - 2 0 5 4 2 , 8 8 - 2 0 5 4 3 , 8 9 - 0 3 9 6 8 & 8 9 - 0 3 9 6 9 
ORDER ON REVIEW 

J o h n M a y f i e l d , C l a i m a n t A t t o r n e y 
S c h u y l e r W a l l a c e , D e f e n s e A t t o r n e y 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members C r i d e r a nd N i c h o l s . 

CNA I n s u r a n c e C o mpanies r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M i l l s ' o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f an a g g r a v a t i o n c l a i m f o r a l o w 
b a c k c o n d i t i o n ; a n d ( 2 ) u p h e l d Town & C o u n t r y C h r y s l e r - P l y m o u t h ' s d e n i a l o f a 
new i n j u r y c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e s t a n d a r d o f 
r e v i e w a n d r e s p o n s i b i l i t y . We a f f i r m . 

On d e n o v o r e v i e w , we a f f i r m a n d a d o p t t h e R e f e r e e ' s o r d e r . Town & Coun
t r y C h r y s l e r - P l y m o u t h c o n t e n d s t h a t b e c a u s e t h e R e f e r e e ' s o r d e r was i s s u e d p u r 
s u a n t t o a .307 o r d e r , we r e v i e w o n l y f o r q u e s t i o n s o f l a w . We d i s a g r e e . A t 
t h e t i m e t h i s h e a r i n g was c o n v e n e d , no .307 o r d e r h a d i s s u e d . A l t h o u g h compens
a b i l i t y was c o n c e d e d a t h e a r i n g a n d a .307 o r d e r i s s u e d b e f o r e t h e R e f e r e e ' s 
o r d e r i s s u e d , we h a v e h e l d t h a t t h e s p e c i a l p r o v i s i o n s o f ORS 656.307 do n o t 
a p p l y t o c a s e s i n w h i c h a .307 o r d e r d o e s n o t i s s u e b e f o r e h e a r i n g . T h u s , i n 
J a n C. L e e c h , 42 Van N a t t a 2047 ( 1 9 9 0 ) , i n w h i c h a .307 o r d e r i s s u e d a f t e r h e a r 
i n g b u t b e f o r e t h e R e f e r e e ' s o r d e r i s s u e d , we a w a r d e d an a t t o r n e y f e e u n d e r ORS 
6 5 6 . 3 8 6 ( 1 ) r a t h e r t h a n ORS 6 5 6 . 3 0 7 ( 5 ) . We a d h e r e t o t h a t a p p r o a c h i n i n t e r p r e t 
i n g t h e a p p l i c a b i l i t y o f ORS 6 5 6 . 3 0 7 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1989 i s a f f i r m e d . 

S e p t e m b e r 2 7 , 1990 C i t e as 42 Van N a t t a 2077 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
IVAN E . GIBSON, C l a i m a n t 
WCB Case No. 88-20112 

ORDER ON REVIEW 
Coons Si C o l e , C l a i m a n t A t t o r n e y s 

E m p l o y e r s D e f e n s e C o u n s e l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members C r i d e r a nd B r i t t i n g h a m . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e 
L i v e s l e y ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s h e r n i a t e d l u m b a r d i s c . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t , w i t h t h e f o l l o w i n g a d d i t i o n . 

C l a i m a n t r e p o r t e d t h e m a l f u n c t i o n i n g a i r s e a t . I t was i m m e d i a t e l y 
r e p a i r e d . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t s u f f e r e d a c o m p e n s a b l e i n j u r y when an 
a i r h o s e m a l f u n c t i o n c a u s e d h i m t o d r i v e e m p l o y e r ' s dump t r u c k o f f t h e r o a d i n 
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J u l y 1 9 8 8 , a n d t h a t t h e i n j u r y became s y m p t o m a t i c a n d was w o r s e n e d b y t h e r e p e t 
i t i v e t r a u m a he e x p e r i e n c e d d r i v i n g a dump t r u c k a f t e r t h a t t i m e . We d i s a g r e e . 

I n o r d e r t o p r o v e a c o m p e n s a b l e i n j u r y , c l a i m a n t m u s t p r o v e b y a p r e p o n 
d e r a n c e o f t h e e v i d e n c e t h a t a n i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s 
d i s a b i l i t y . O l s o n v . S t a t e I n d . A c c . Comm.. 222 Or 407 ( 1 9 6 0 ) . C l a i m a n t c r e d i 
b l y t e s t i f i e d t h a t he h a d no p a i n u n t i l A u g u s t 2 0 , 1988. B e c a u s e o n e c a n n o t 
e a s i l y i n f e r a r e l a t i o n s h i p b e t w e e n t h e J u l y i n c i d e n t a n d t h e A u g u s t o n s e t o f 
symp t o m s , m e d i c a l e v i d e n c e i s r e q u i r e d t o e s t a b l i s h a c a u s a l r e l a t i o n s h i p . See 
V o l k v . B i r d s e y e D i v i s i o n , 16 Or App 349 ( 1 9 7 4 ) . 

D r . W i l l i a m s , M.D., g e n e r a l p r a c t i t i o n e r , i n r e s p o n s e t o a h y p o t h e t i c a l 
i n v o l v i n g t h e J u l y i n c i d e n t f o l l o w e d b y p a i n a t an u n s p e c i f i e d t i m e , s a i d t h a t 
c l a i m a n t ' s w o r k , i n c l u d i n g t h e J u l y i n c i d e n t , was a m a t e r i a l c a u s e o f c l a i m a n t ' s 
d i s c h e r n i a t i o n . D r . S e r b u , n e u r o s u r g e o n , t o whom D r . W i l l i a m s r e f e r r e d 
c l a i m a n t f o r s u r g e r y , r e s p o n d e d t o t h e same h y p o t h e t i c a l , f i n d i n g c a u s a t i o n " i f 
[ c l a i m a n t ] t r u l y d i d h a v e a n i n j u r y when h i s a i r b r a k e s w e n t o u t . " S e r b u n o t e d 
t h a t c l a i m a n t h a d g i v e n h i m no s u c h h i s t o r y . F u r t h e r m o r e , he w o u l d n o t s a y t h a t 
c l a i m a n t ' s w o r k d r i v i n g o n r o u g h r o a d s a nd j o s t l i n g i n h i s s e a t c a u s e d h i s d i s c 
h e r n i a t i o n a n d s a i d he w o u l d be v e r y s u r p r i s e d i f a d i s c h e r n i a t e d a n d no p a i n 
o c c u r r e d f o r 3 w e e k s . He i n d i c a t e d t h a t a d i s c h e r n i a t i o n may o c c u r w i t h o u t i n 
j u r y . U n d e r t h e s e c i r c u m s t a n c e s , we f i n d t h a t D r . S e r b u d o e s n o t s u p p o r t com
p e n s a b i l i t y . G i v e n S e r b u ' s e x p e r t i s e a n d t h e h i s t o r y g i v e n h i m b y c l a i m a n t , we 
d e f e r t o h i s o p i n i o n , w h i c h we f i n d more p e r s u a s i v e t h a n t h a t o f D r . W i l l i a m s . 
See E a r l M. B r o w n , 4 1 Van N a t t a 2 8 7 , 2 9 1 ( 1 9 8 9 ) . C l a i m a n t h a s f a i l e d t o c a r r y 
h i s b u r d e n o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 7, 1989 i s r e v e r s e d . L i b e r t y N o r t h w e s t 
I n s u r a n c e C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d a n d u p h e l d . The a s s e s s e d f e e o f 
$2,000 a w a r d e d t o c l a i m a n t ' s a t t o r n e y i s r e v e r s e d . 

S e p t e m b e r 2 7 , 1990 ; C i t e as 42 Van N a t t a 2 0 7 8 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
L I S A M. GILCREASE, C l a i m a n t 

WCB Case No. 89-06794 
ORDER ON REVIEW 

M e r r i l l S c h n e i d e r , C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members C u s h i n g a n d M y e r s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r w h i c h u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s b a c k i n j u r y c l a i m . 

ISSUES 

C l a i m a n t c o n t e n d s t h a t t h e R e f e r e e e r r e d i n h e r o r d e r o n r e c o n s i d e r a t i o n 
b y c o n c l u d i n g t h a t c l a i m a n t h a d made o n l y a c l a i m f o r an i n d u s t r i a l i n j u r y , n o t 
a c l a i m f o r a n o c c u p a t i o n a l d i s e a s e . C l a i m a n t f u r t h e r c o n t e n d s t h a t c l a i m a n t 
h a s p r o v e n t h a t s h e s u s t a i n e d e i t h e r a c o m p e n s a b l e i n d u s t r i a l i n j u r y o r a com
p e n s a b l e o c c u p a t i o n a l d i s e a s e w h i l e w o r k i n g f o r t h e e m p l o y e r i n December 19 8 8 . 

The i n s u r e r c o n t e n d s t h a t t h e R e f e r e e was c o r r e c t i n c o n c l u d i n g t h a t 
c l a i m a n t h a d made o n l y a c l a i m f o r an i n d u s t r i a l i n j u r y , a n d , t h e r e f o r e , t h a t 
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s h e h a d w a i v e d a n y c l a i m f o r an o c c u p a t i o n a l d i s e a s e . The i n s u r e r f u r t h e r c o n 
t e n d s t h a t c l a i m a n t h a s f a i l e d t o p r o v e t h e c o m p e n s a b i l i t y o f e i t h e r a n i n d u s 
t r i a l i n j u r y o r an o c c u p a t i o n a l d i s e a s e . We a g r e e w i t h t h e i n s u r e r ' s l a s t c o n 
t e n t i o n a n d a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t a l l e g e d l y i n j u r e d h e r b a c k i n 1986 w h i l e w o r k i n g f o r a n o t h e r em
p l o y e r . The c l a i m was u l t i m a t e l y r e s o l v e d u n d e r a d i s p u t e d c l a i m s e t t l e m e n t . 
C l a i m a n t c o n t i n u e d t o r e c e i v e c h i r o p r a c t i c t r e a t m e n t b e t w e e n 1986 a n d December 
19 8 8 . I n December 1 9 8 8 , c l a i m a n t b e g a n w o r k i n g as a n u r s e ' s a i d e f o r t h i s 
e m p l o y e r . 

C l a i m a n t q u i t w o r k o n J a n u a r y 6, 1989 f o r r e a s o n s u n r e l a t e d t o a n y i n j u r y 
o r o c c u p a t i o n a l d i s e a s e . On J a n u a r y 6, 1989, c l a i m a n t saw D r . Woodham, h e r 
t r e a t i n g c h i r o p r a c t o r , c o m p l a i n i n g o f g r a d u a l l y w o r s e n i n g b a c k symptoms o v e r t h e 
m o n t h s h e w o r k e d f o r t h e e m p l o y e r . D r . Woodham b e l i e v e d t h a t c l a i m a n t l e f t w o r k 
d u e t o h e r b a c k p a i n . D r . Woodham o p i n e d t h a t c l a i m a n t h a d s u f f e r e d a n a g g r a v a 
t i o n o f h e r e a r l i e r i n j u r y . D r . Woodham's f o r m 8 2 7 , t h e " F i r s t M e d i c a l R e p o r t " 
l i s t s December 9, 1988 as " d a t e o f i n j u r y . " 

On M a r c h 16, 1 9 8 9 , t h e i n s u r e r d e n i e d " y o u r c e r v i c a l a n d t h r a c i c ( s i c ) 
c o m p l a i n t s . " On A p r i l 7, 1989, c l a i m a n t r e q u e s t e d a h e a r i n g . The r e q u e s t r e 
f e r r e d t o t h e d e n i a l ; i n t h e s p e c i f i c a t i o n o f i s s u e s , c l a i m a n t l i s t e d compens
a b i l i t y o f b o t h an i n d u s t r i a l i n j u r y a n d an o c c u p a t i o n a l d i s e a s e . I n i t s r e 
s p o n s e , t h e i n s u r e r a g a i n d e n i e d t h a t c l a i m a n t h a d s u s t a i n e d e i t h e r a compens
a b l e i n j u r y o r o c c u p a t i o n a l d i s e a s e . 

I n a J u n e 2 7 , 1989 r e p o r t , D r . Woodham f i r s t m e n t i o n s a n i n c i d e n t d u r i n g 
c l a i m a n t ' s f i r s t t w o weeks a t w o r k i n w h i c h s h e e x p e r i e n c e d a s u d d e n i n c r e a s e i n 
s y m p t o m s . He o p i n e d t h a t c l a i m a n t h a d s u f f e r e d a s o f t t i s s u e i n j u r y o f t h e 
t h o r a c i c s p i n e . D u r i n g an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n o n J u n e 2 6 , 1 9 8 9 , 
c l a i m a n t a l s o r e p o r t e d t h e h i s t o r y o f an i n c i d e n t . C l a i m a n t d i d n o t r e p o r t t h e 
i n c i d e n t t o h e r e m p l o y e r i n December 1988 o r J a n u a r y 1 9 89. 

C l a i m a n t i s n o t a r e l i a b l e w i t n e s s . 

A t h e a r i n g , c l a i m a n t ' s a t t o r n e y s t a t e d t h e i s s u e a s f o l l o w s : 

"The i s s u e i s a p p e a l o f a d e n i a l , w h i c h i s e x h i b i t 
4, w h i c h d e n i e s c l a i m a n t ' s 12-9-88 i n j u r y . We're 
a s k i n g t h a t t h e c l a i m be a c c e p t e d , t h e d e n i a l b e 
o v e r t u r n e d . " 

CONCLUSIONS OF LAW AND OPINION 

The I s s u e s a t H e a r i n g 

I n h e r o r i g i n a l O p i n i o n a n d O r d e r , t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t was 
n o t a r e l i a b l e w i t n e s s ; n o n e t h e l e s s , s h e c o n c l u d e d t h a t c l a i m a n t h a d s u s t a i n e d a 
new b a c k s t r a i n as a r e s u l t o f h e r w o r k a c t i v i t i e s a n d t h a t t h e w o r k a c t i v i t i e s 
w e r e t h e m a j o r c a u s e o f t h e b a c k s t r a i n a nd n e e d f o r t r e a t m e n t . The i n s u r e r r e 
q u e s t e d r e c o n s i d e r a t i o n , a r g u i n g t h a t t h e s o l e i s s u e b e f o r e t h e R e f e r e e was com
p e n s a b i l i t y o f a n i n d u s t r i a l i n j u r y . I t c o n t e n d e d t h a t i t h a d b e e n p r e v e n t e d 
f r o m r e s p o n d i n g t o an o c c u p a t i o n a l d i s e a s e c l a i m b y c l a i m a n t ' s s t a t e m e n t o f t h e 
i s s u e s . On r e c o n s i d e r a t i o n , t h e R e f e r e e s t a t e d : "The i n s u r e r ' s p o i n t t h a t t h i s 
was n o t a n o c c u p a t i o n a l d i s e a s e c l a i m i s w e l l - t a k e n . " A c c o r d i n g l y , s h e r e v e r s e d 
h e r o r i g i n a l d e c i s i o n a n d f o u n d t h a t c l a i m a n t h ad f a i l e d t o p r o v e a n i n j u r y . 
She, t h e r e f o r e , u p h e l d t h e i n s u r e r ' s d e n i a l . 



2080 L i s a M. G i l c r e a s e , 42 Van N a t t a 2078 ( 1 9 9 0 ) 

We c o n c l u d e t h a t t h e i s s u e o f c o m p e n s a b i l i t y o f e i t h e r a n o c c u p a t i o n a l d i s 
e a s e o r a n i n d u s t r i a l i n j u r y was p r o p e r l y b e f o r e t h e R e f e r e e . D r . Woodham's f o r m 
827 i n d i c a t e s t h a t c l a i m a n t ' s w o r k a c t i v i t i e s c a u s e d c l a i m a n t ' s p r o b l e m s ; how
e v e r , h e l i s t e d a s t h e d a t e o f i n j u r y December 9, 1988 , c l a i m a n t ' s f i r s t d a y o f 
w o r k . The i n s u r e r ' s d e n i a l m e r e l y d e n i e s t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
a l l e g e d c o n d i t i o n . I t d o e s n o t s p e c i f y w h e t h e r t h e c l a i m i s f o r an i n d u s t r i a l 
i n j u r y , a n o c c u p a t i o n a l d i s e a s e , o r b o t h . C l a i m a n t ' s s p e c i f i c a t i o n o f i s s u e s i n 
d i c a t e s t h a t s h e u n d e r s t o o d t h e d e n i a l as d e n y i n g b o t h a n i n j u r y a n d a n o c c u p a 
t i o n a l d i s e a s e , a s d o e s t h e i n s u r e r ' s r e s p o n s e t o t h e r e q u e s t f o r h e a r i n g . 

I t i s t r u e t h a t i n h i s s t a t e m e n t o f t h e i s s u e s a t h e a r i n g t h a t c l a i m a n t ' s 
a t t o r n e y s t a t e d t h a t t h e i s s u e was an a p p e a l o f t h e d e n i a l o f a n i n j u r y o f Decem
b e r 9, 1 9 8 8 . W h i l e t h e a t t o r n e y ' s s t a t e m e n t o f t h e i s s u e s m i g h t h a v e b e e n m o r e 
a r t f u l l y w o r d e d , we do n o t b e l i e v e t h a t t h e f a c t t h a t he m e n t i o n e d a n i n j u r y a n d 
a p a r t i c u l a r d a t e i s s u f f i c i e n t t o e s t a b l i s h t h a t he was o n l y p u r s u i n g a n i n j u r y 
c l a i m . G i v e n t h e f a c t t h a t D r . Woodham d e s c r i b e d an o c c u p a t i o n a l d i s e a s e a n d 
g a v e a d a t e o f i n j u r y a n d t h e f a c t t h a t t h e i n s u r e r d e n i e d o n l y a c o n d i t i o n a n d 
t h e f a c t t h a t b o t h c l a i m a n t ' s and t h e i n s u r e r ' s p l e a d i n g s r e f e r t o b o t h a n i n j u r y 
a n d a d i s e a s e , we c o n c l u d e t h a t b o t h i s s u e s w e r e p r o p e r l y b e f o r e t h e R e f e r e e . 

The M e r i t s 

On d e n o v o r e v i e w o f b o t h t h e i n d u s t r i a l i n j u r y a n d o c c u p a t i o n a l d i s e a s e 
c l a i m s , we c o n c l u d e t h a t c l a i m a n t h a s f a i l e d t o s u s t a i n h e r b u r d e n o f p r o o f . 
A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e t h a t t h e d e n i a l s h o u l d be u p h e l d . 

B o t h t h e i n j u r y c l a i m a n d t h e o c c u p a t i o n a l d i s e a s e c l a i m a r e b a s e d p r i m a r 
i l y o n c l a i m a n t ' s h i s t o r y . D r . Woodham's o p i n i o n s a r e b a s e d o n w h a t c l a i m a n t 
t o l d h i m a b o u t t h e a l l e g e d o n s e t o f i n c r e a s e d p a i n , e i t h e r as a r e s u l t o f t h e 
a l l e g e d i n c i d e n t o r as a r e s u l t o f c l a i m a n t ' s w o r k a c t i v i t i e s . We d i s c o u n t D r . 
Woodham's o p i n i o n b e c a u s e i t i s b a s e d o n c l a i m a n t ' s h i s t o r y . We a g r e e w i t h t h e 
R e f e r e e ' s o r i g i n a l o p i n i o n t h a t c l a i m a n t i s n o t r e l i a b l e . The r e c o r d i s f u l l o f 
i n c o n s i s t e n c i e s s u c h a s c l a i m a n t ' s f a i l u r e t o m e n t i o n t h e a l l e g e d i n c i d e n t f o r 
s e v e r a l m o n t h s a f t e r i t a l l e g e d l y o c c u r r e d . C o n s e q u e n t l y , we a r e u n a b l e t o r e l y 
o n c l a i m a n t ' s t e s t i m o n y o r t h e m e d i c a l o p i n i o n s b a s e d o n h e r h i s t o r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 3 1 , 1989, as m o d i f i e d A u g u s t 1 7 , 19 8 9 , i s 
a f f i r m e d . 

S e p t e m b e r 2 7 , 1990 C i t e as 42 Van N a t t a 2 0 8 0 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ROGER L . GREENMAN, C l a i m a n t 

WCB Case No. 89-05156 
ORDER ON REVIEW 

F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members B r i t t i n g h a m a nd N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e F i n k ' s o r d e r t h a t u p 
h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r d e g e n e r a t i v e j o i n t d i s e a s e . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
r e v e r s e . 
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FINDINGS OF FACT 

2 0 8 1 

We a d o p t t h e R e f e r e e ' s "FINDINGS OF FACT" as o u r own, w i t h t h e e x c e p t i o n 
o f t h e l a s t p a r a g r a p h o n p age 2. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s w o r k a c t i v i t i e s m a t e r i a l l y c o n t r i b u t e d t o t h e i n c r e a s e d symp
t o m s o f h i s d e g e n e r a t i v e j o i n t d i s e a s e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s d e g e n e r a t i v e j o i n t d i s e a s e p r e 
e x i s t e d h i s i n d u s t r i a l i n j u r y o f May 1988, a n d t h a t t h e m e d i c a l e v i d e n c e was i n 
s u f f i c i e n t t o p r o v e t h a t c l a i m a n t ' s w o r k was e i t h e r t h e m a j o r o r t h e m a t e r i a l 
c o n t r i b u t i n g c a u s e o f h i s d e g e n e r a t i v e c o n d i t i o n . C l a i m a n t c o n t e n d s t h a t h i s 
w o r k was t h e m a j o r c o n t r i b u t i n g c a u s e o f h i s d i s e a s e , a n d , i n t h e a l t e r n a t i v e , 
c o n t e n d s t h a t i f t h e d e g e n e r a t i v e d i s e a s e p r e e x i s t e d h i s w o r k a t t h e e m p l o y e r , 
h i s w o r k a c t i v i t i e s w o r s e n e d t h a t d i s e a s e . The i n s u r e r a r g u e s : ( 1 ) t h a t 
" o v e r u s e s y n d r o m e " i s n o t i n c l u d e d b y t h e w o r d s " s e r i e s o f t r a u m a t i c e v e n t s " o f 
f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , a n d t h u s c l a i m a n t ' s c o n d i t i o n i s e x c l u d e d f r o m c o v e r 
a g e ; ( 2 ) t h a t e v e n i f t h e s t a t u t e a p p l i e s , t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s 
d e g e n e r a t i v e c o n d i t i o n p r e e x i s t e d h i s e m p l o y m e n t ; a n d ( 3 ) t h a t c l a i m a n t f a i l e d 
t o p r o v e t h a t h i s w o r k m a t e r i a l l y c o n t r i b u t e d t o t h e d e g e n e r a t i v e j o i n t d i s e a s e 
i t s e l f , i . e . , t h e u n d e r l y i n g c o n d i t i o n . 

S c o p e o f f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

We f i r s t a d d r e s s t h e s c o p e o f t h e s t a t u t e . A c c o r d i n g t o t h e l e g i s l a t i v e 
h i s t o r y , t h e p h r a s e " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " was i n t e n d e d t o 
c o v e r " o v e r u s e " o f a b o d y p a r t as w e l l as o t h e r p h y s i c a l t r a u m a t i c e v e n t s . 
R o n a l d V. D i c k s o n , 42 Van N a t t a 1102, 1107 ( 1 9 9 0 ) . C l a i m a n t ' s w o r k a c t i v i t y o f 
r e p e t i t i v e h e a v y l i f t i n g q u a l i f i e s as o v e r u s e o f a b o d y p a r t . The s t a t u t e t h u s 
a p p l i e s t o c l a i m a n t ' s c o n d i t i o n . 

S t a n d a r d o f P r o o f 

As t o c l a i m a n t ' s s t a n d a r d o f p r o o f , he n e e d n o t p r o v e a w o r s e n i n g o f a 
p r e e x i s t i n g c o n d i t i o n i n o r d e r t o e s t a b l i s h a c o m p e n s a b l e c l a i m . R a t h e r , he 
m u s t p r o v e t h a t h i s w o r k e x p o s u r e was a m a t e r i a l c o n t r i b u t i n g c a u s e o f e i t h e r 
i n c r e a s e d symptoms o r a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n r e q u i r i n g m e d i c a l 
s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y . Donna E. A s c h b a c h e r , 4 1 Van N a t t a 1242, 
r e c o n d e n 4 1 Van N a t t a 1334 ( 1 9 8 9 ) . 

T u r n i n g t o t h e f a c t s o f t h i s c a s e , we a r e p e r s u a d e d b a s e d o n t h e m e d i c a l 
r e c o r d t h a t c l a i m a n t ' s w o r k a c t i v i t i e s o f h e a v y l i f t i n g o v e r h i s 3 1 y e a r s i n t h e 
p r o d u c e d e p a r t m e n t w e r e a m a t e r i a l c o n t r i b u t i n g c a u s e o f t h e i n c r e a s e d symptoms 
f r o m h i s d e g e n e r a t i v e j o i n t c o n d i t i o n . T h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s 
c o n d i t i o n p r e e x i s t e d h i s e m p l o y m e n t . (We n o t e p a r e n t h e t i c a l l y t h a t t h e R e f e r e e 
f o u n d t h a t t h e c o n d i t i o n p r e e x i s t e d h i s 1988 c o m p e n s a b l e i n j u r y , n o t h i s e m p l o y 
m e n t , a t t h e e m p l o y e r . ) D r . C u n a r d , c h i r o p r a c t o r a n d c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n , s t a t e d t h a t c l a i m a n t ' s many y e a r s o f l i f t i n g c a u s e d t h e d e g e n e r a t i v e 
j o i n t d i s e a s e . D r . S i m p s o n , c h i r o p r a c t o r , o p i n e d t h a t c l a i m a n t ' s h e a v y p h y s i c a l 
w o r k a n d h i s May 1988 i n j u r y s y m p t o m a t i c a l l y a g g r a v a t e d h i s u n d e r l y i n g c o n d i 
t i o n . The W e s t e r n M e d i c a l C o n s u l t a n t s s t a t e d t h a t c l a i m a n t ' s w o r k made h i s c o n 
d i t i o n m o r e s y m p t o m a t i c , as d i d D r . Kho, M.D., n e u r o l o g i s t . D r . B r e t t , M.D., 
n e u r o l o g i c a l s u r g e o n , s t a t e d t h a t c l a i m a n t ' s 35 y e a r s o f w o r k a c t i v i t y was t h e 
m a j o r c o n t r i b u t i n g c a u s e o f h i s u n d e r l y i n g d e g e n e r a t i v e j o i n t d i s e a s e . A l t h o u g h 
C u n a r d a n d B r e t t f o u n d c l a i m a n t ' s w o r k c a u s e d t h e u n d e r l y i n g c o n d i t i o n , w h i l e 
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t h e o t h e r s f o u n d s y m p t o m a t i c w o r s e n i n g , t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s 
w o r k h a d no e f f e c t o n h i s c o n d i t i o n . C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t ' s w o r k 
a c t i v i t i e s m a t e r i a l l y c o n t r i b u t e d t o t h e symptoms o f h i s d e g e n e r a t i v e j o i n t d i s 
e a s e a n d h i s n e e d f o r m e d i c a l t r e a t m e n t o r d i s a b i l i t y . 

A t t o r n e y F e e s 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) a n d a p p l y i n g 
t h e m t o t h i s c a s e , we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g a n d o n r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $ 2 , 5 0 0 , t o 
be p a i d b y t h e e m p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r t i c u l a r l y c o n 
s i d e r e d t h e t i m e d e v o t e d t o t h e c a s e as r e p r e s e n t e d b y c l a i m a n t ' s b r i e f a n d t h e 
l e n g t h o f h e a r i n g , t h e c o m p l e x i t y o f t h e i s s u e s , a nd t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u n e 2 3 , 1989 i s r e v e r s e d i n p a r t a n d a f f i r m e d 
i n p a r t . The s e l f - i n s u r e d e m p l o y e r ' s c o m p e n s a b i l i t y d e n i a l i s s e t a s i d e . The 
c l a i m i s r e m a n d e d t o t h e e m p l o y e r f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o l a w . F o r 
s e r v i c e s a t h e a r i n g a n d o n B o a r d r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s a w a r d e d an a s s e s s e d f e e o f $2, 5 0 0 , p a y a b l e b y t h e em
p l o y e r . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

S e p t e m b e r 2 7 , 1990 C i t e as 42 Van N a t t a 2082 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
VERNA M. LOGSDON, C l a i m a n t 

WCB Case No. 88-07102 
ORDER ON REVIEW 

Brown & T a r l o w , C l a i m a n t A t t o r n e y 
M e y e r s & R a d l e r , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members G e r n e r a n d C u s h i n g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e S e i f e r t ' s o r d e r 
w h i c h : ( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a r e s p i r a t o r y c o n d i t i o n ; ( 2 ) d e c l i n e d t o a w a r d a n a s s e s s e d 
a t t o r n e y f e e f o r p r e v a i l i n g o n a d e n i a l o f an e y e c o n d i t i o n w h i c h was r e s c i n d e d 
b y t h e e m p l o y e r p r i o r t o h e a r i n g ; a nd ( 3 ) d e c l i n e d t o a s s e s s p e n a l t i e s a n d 
a t t o r n e y f e e s f o r a n a l l e g e d u n r e a s o n a b l e d e n i a l o f t h e e y e c o n d i t i o n . I n i t s 
b r i e f , t h e e m p l o y e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
w h i c h a w a r d e d a n a t t o r n e y f e e f o r t h e l a t e d e n i a l o f t h e c l a i m . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s a n d a t t o r n e y f e e s . We a f f i r m i n p a r t , a n d 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " f i n d i n g s o f f a c t " as o u r own w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t d i d n o t s u f f e r an i n j u r y , b u t s u s t a i n e d a p r o l o n g e d e x p o s u r e t o 
c h e r r y b r i n e i n t h e n a t u r e o f an o c c u p a t i o n a l d i s e a s e . C l a i m a n t ' s p r o l o n g e d 
c i g a r e t t e s m o k i n g a n d e x p o s u r e t o c h e r r y b r i n e c a u s e d h e r u n d e r l y i n g r e s p i r a t o r y 
c o n d i t i o n t o become s y m p t o m a t i c . The c o n c e n t r a t i o n o f t h e c h e r r y b r i n e o n 
J a n u a r y 2 9 , 1988 was no d i f f e r e n t t h a n o n any o t h e r d a y t h a t c l a i m a n t w o r k e d 
w i t h t h e c h e r r y b r i n e . 
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The e m p l o y e r r e s c i n d e d i t s d e n i a l o f t h e e y e i r r i t a t i o n c o n d i t i o n p r i o r t o 
t h e h e a r i n g . The e m p l o y e r ' s d e n i a l o f t h e e y e c o n d i t i o n was u n r e a s o n a b l e . 
T h e r e a r e no " a m o u n t s t h e n d u e " u p o n w h i c h t o b a s e a p e n a l t y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t h a d f a i l e d t o p r o v e a c o m p e n s a b l e o c c u p a 
t i o n a l d i s e a s e c l a i m , was n o t e n t i t l e d t o an a s s e s s e d a t t o r n e y f e e when t h e em
p l o y e r r e s c i n d e d i t s e y e c o n d i t i o n d e n i a l p r i o r t o t h e h e a r i n g , b u t was e n t i t l e d 
t o a n a t t o r n e y f e e f o r t h e e m p l o y e r ' s l a t e d e n i a l o f t h e c l a i m . The R e f e r e e 
a l s o f o u n d t h a t t h e e m p l o y e r ' s e y e c o n d i t i o n d e n i a l was n o t u n r e a s o n a b l e . We 
a g r e e i n p a r t a n d d i s a g r e e i n p a r t . 

C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t h ad n o t met h e r b u r d e n o f p r o v i n g a com
p e n s a b l e o c c u p a t i o n a l d i s e a s e c l a i m . We a g r e e . 

B e c a u s e c l a i m a n t ' s l a s t e x p o s u r e t o w o r k i n g c o n d i t i o n s i n v o l v i n g t h e fumes 
a n d v a p o r s o f c h e r r y b r i n e was i n 1988, we a n a l y z e h e r c l a i m u n d e r t h e o c c u p a 
t i o n a l d i s e a s e l a w , f o r m e r ORS 656.802 ( l ) ( a ) , t h a t became e f f e c t i v e J a n u a r y 1 , 
19 8 8 . See J o h n s o n v . S A I F , 78 Or App 143, r e v d e n 3 0 1 Or 240 ( 1 9 8 6 ) ; Donna Ej. 
A s c h b a c h e r , 4 1 Van N a t t a 1242 ( 1 9 8 9 ) . 

To p r o v e a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e u n d e r f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) , c l a i m a n t m u s t meet t h e b u r d e n o f s h o w i n g t h a t h e r w o r k e x p o s u r e 
t o t h e c h e r r y b r i n e was t h e m a j o r c o n t r i b u t i n g c a u s e o f t h e o n s e t o r t h e p a t h o 
l o g i c a l w o r s e n i n g o f h e r c o n d i t i o n . A s y m p t o m a t i c w o r s e n i n g o f a n u n d e r l y i n g 
c o n d i t i o n i s i n s u f f i c i e n t t o meet c l a i m a n t ' s b u r d e n . P r i s c i l l a O. Dean, 42 Van 
N a t t a 1573 ( 1 9 9 0 ) . T h i s i s a c o m p l e x m e d i c a l q u e s t i o n . The r e s o l u t i o n o f t h i s 
i s s u e t u r n s l a r g e l y o n an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . K a s s a h n v . 
P u b l i s h e r s P a p e r Co., 76 Or App 105, r e v d e n 300 Or 546 ( 1 9 8 6 ) . 

We a d o p t t h e R e f e r e e ' s " c o n c l u s i o n s o f l a w a n d o p i n i o n " o n t h i s i s s u e as 
o u r own. 

A t t o r n e y Fees o n R e s c i n d e d D e n i a l 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o a n a s s e s s e d f e e when 
t h e d e n i a l o f t h e e y e c o n d i t i o n was r e s c i n d e d p r i o r t o t h e h e a r i n g b e c a u s e t h e 
e y e c o n d i t i o n h a d r e s o l v e d . We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n , b u t n o t 
w i t h h i s r a t i o n a l e . 

C l a i m a n t a l l e g e s e n t i t l e m e n t t o an a s s e s s e d a t t o r n e y f e e u n d e r OAR 4 3 8 - 1 5 -
0 3 0 . The s t a t u t o r y b a s i s f o r OAR 438-15-030 i s ORS 6 5 6 . 3 8 6 , a n d t h e r e f o r e t o 
q u a l i f y f o r a n a s s e s s e d f e e u n d e r OAR 4 3 8 - 1 5 - 0 3 0 , c l a i m a n t m u s t q u a l i f y f o r an 
a s s e s s e d f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . T h a t s t a t u t e p r o v i d e s f o r a n a s s e s s e d 
a t t o r n e y f e e o n l y w h e r e c l a i m a n t f i n a l l y p r e v a i l s i n a h e a r i n g b e f o r e a R e f e r e e . 
See ORS 6 5 6 . 3 8 6 ( 1 ) ; Duane L. J o n e s , 42 Van N a t t a 875 ( 1 9 9 0 ) . 

I n t h i s c a s e , c l a i m a n t d i d n o t f i n a l l y p r e v a i l i n a h e a r i n g b e f o r e a R e f 
e r e e . U n d e r s u c h c i r c u m s t a n c e s , c l a i m a n t i s n o t e n t i t l e d t o a n a s s e s s e d f e e 
p u r s u a n t t o ORS 6 5 6 . 3 8 6 ( 1 ) . See Duane L. J o n e s , s u p r a ; E r n e s t C. R i c h t e r , 
42 Van N a t t a 955 ( 1 9 9 0 ) . 
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P e n a l t i e s a n d A t t o r n e y Fees 

A. U n r e a s o n a b l e Eye C o n d i t i o n D e n i a l 

C l a i m a n t c o n t e n d s t h a t t h e d e n i a l o f t h e e y e c o n d i t i o n was u n r e a s o n a b l e . 
We a g r e e . 

The r e a s o n a b l e n e s s o f a d e n i a l i s j u d g e d as o f t h e d a t e t h e d e n i a l o n l y , 
a n d n o t b y h i n d s i g h t . G i n t e r v . Woodburn U n i t e d M e t h o d i s t C h u r c h , 62 Or App 118 
( 1 9 8 3 ) ; C h r i s t e n a L. L u p i a n , 38 Van N a t t a 987 ( 1 9 8 6 ) . I n t h i s c a s e , o n t h e d a t e 
o f t h e d e n i a l , t h e e m p l o y e r h a d a c h a r t n o t e f r o m D r . S c o l t o c k t h a t i n d i c a t e d 
c l a i m a n t h a d e y e p r o b l e m s d ue t o h e r e x p o s u r e t o t h e b r i n e . The e m p l o y e r d i d 
n o t a t t h a t t i m e h a v e a n y i n f o r m a t i o n i n d i c a t i n g t h a t t h e e y e c o n d i t i o n was n o t 
c o m p e n s a b l e . C o n s e q u e n t l y , we f i n d t h a t t h e d e n i a l o f t h e e y e c o n d i t i o n was u n 
r e a s o n a b l e . 

We a r e u n a b l e t o a s s e s s a p e n a l t y f o r t h i s u n r e a s o n a b l e d e n i a l b e c a u s e 
c l a i m a n t h a s f a i l e d t o p r o v e t h a t t h e r e w e r e a n y sums t h e n d u e s o l e l y o n t h e e y e 
c o n d i t i o n c l a i m . We a r e h o w e v e r a b l e t o a s s e s s a n a t t o r n e y f e e u n d e r ORS 
6 5 6 . 3 8 2 ( 1 ) d u e t o t h e e m p l o y e r ' s u n r e a s o n a b l e r e s i s t a n c e t o t h e p a y m e n t o f 
c o m p e n s a t i o n . To a w a r d a n a t t o r n e y f e e i n t h i s c i r c u m s t a n c e , c l a i m a n t n e e d n o t 
p r o v e t h a t sums w e r e t h e n d u e , b u t m e r e l y t h a t c o m p e n s a t i o n was r e s i s t e d b y t h e 
e m p l o y e r . E l l i s v . M c C a l l I n s u l a t i o n . 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e . 4 1 Van 
N a t t a 1774 ( 1 9 8 9 ) . S i n c e t h e r e was a m e d i c a l s e r v i c e p e r f o r m e d , a n d t h e c l a i m 
f o r t h e e y e c o n d i t i o n i s now c o m p e n s a b l e , t h e r e was c o m p e n s a t i o n , t h o u g h n o t 
d u e , t h a t was r e s i s t e d . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 -
0 1 0 ( 4 ) a n d a p p l y i n g t h e m t o t h i s i s s u e , we a c c o r d i n g l y a w a r d a r e a s o n a b l e 
a t t o r n e y f e e o f $ 3 0 0 . 

B. L a t e D e n i a l 

We a d o p t t h e R e f e r e e ' s c o n c l u s i o n o f l a w a n d o p i n i o n o n t h i s i s s u e a s o u r 
own. A f t e r c o n s i d e r i n g t h e a f o r e m e n t i o n e d f a c t o r s a n d a p p l y i n g t h e m t o t h i s 
i s s u e , we a g r e e w i t h t h e R e f e r e e t h a t a $100 a s s e s s e d f e e i s r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 2 8 , 1989 i s a f f i r m e d i n p a r t a n d r e v e r s e d 
i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t f a i l e d t o a w a r d an a t t o r n e y f e e f o r a n 
u n r e a s o n a b l e d e n i a l o f t h e e y e c o n d i t i o n i s r e v e r s e d . I n a d d i t i o n t o t h e R e f 
e r e e ' s $100 a t t o r n e y f e e a w a r d f o r a l a t e d e n i a l , c l a i m a n t ' s a t t o r n e y i s a w a r d e d 
a n a s s e s s e d f e e o f $ 3 0 0 , a l s o t o be p a i d b y t h e e m p l o y e r f o r i t s u n r e a s o n a b l e 
d e n i a l . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD G. MESSER, Claimant 

WCB Case No. 89-00284 
ORDER ON REVIEW 

Kengla, e t a l . , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r w h i c h s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s r i g h t knee i n j u r y c l a i m . I n h i s b r i e f , c l a i m a n t c r o s s -
r e q u e s t s r e v i e w , s e e k i n g e n t i t l e m e n t t o a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r 
t h e i n s u r e r ' s a l l e g e d f i l i n g o f a f r i v o l o u s a p p e a l . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Ref e r e e . We have fo u n d no 
s u p p o r t f o r c l a i m a n t ' s c o n t e n t i o n t h a t t h e board has a u t h o r i t y t o assess p e n a l 
t i e s and a t t o r n e y f e e s f o r a f r i v o l o u s r e q u e s t f o r Board r e v i e w . R a t h e r , t h e r e 
i s a u t h o r i t y f o r t h e assessment o f a p e n a l t y f o r a v e x a t i o n s o r un r e a s o n a b l e 
h e a r i n g r e q u e s t o r a f r i v o l o u s p e t i t i o n f o r j u d i c i a l r e v i e w o r m o t i o n . See ORS 
65 6 . 3 8 2 ( 3 ) ; 656,390. I n any ev e n t , we do not c o n s i d e r t h e i n s u r e r ' s appeal t o 
be f r i v o l o u s . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $750, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . I n a d d i t i o n , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s 
d e v o t e d t o h i s u n s u c c e s s f u l c r o s s - r e q u e s t . 

ORDER 

The Referee's o r d e r d a t e d May 12, 1989 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $750, t o be p a i d by t h e i n s u r e r . 

September 27, 1990 C i t e as 42 Van N a t t a 2085 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH N. MURPHY, Claimant 

WCB Case No. 89-00950 
ORDER ON REVIEW 

Pete r O. Hansen, Cla i m a n t A t t o r n e y 
B u l l a r d , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t a f f i r m e d a D e t e r 
m i n a t i o n Order award o f 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y 
f o r t i n n i t u s . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g c o r r e c t i o n . 
The R e f e r e e f o u n d t h a t a USAFI c e r t i f i c a t e i s t h e m i l i t a r y e q u i v a l e n t o f a GED. 
We f i n d t h a t c l a i m a n t has no GED. 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t under t h e s t a n d a r d s p u r s u a n t t o OAR 436-35-270 
t h r o u g h 436-35-440, c l a i m a n t has.a permanent unscheduled d i s a b i l i t y e q u a l t o 10 
p e r c e n t . S p e c i f i c a l l y , t h e Referee a p p l i e d former OAR 436-35-000 e t sea, w h i c h 
was e f f e c t i v e a t t h e t i m e o f c l a i m a n t ' s December 13, 1988 D e t e r m i n a t i o n Order. 
See OAR 438-10-005; 438-10-010. These a r e t h e r u l e s w h i c h we a p p l y as w e l l . 
ORS 6 5 6 . 2 9 5 ( 5 ) ; OAR 438-10-010. 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impai r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appr o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f uns c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 60 y e a r s i s 1. Former OAR 
436-35-290. 

Formal E d u c a t i o n 

The R e f e r e e f o u n d t h a t a USAFI c e r t i f i c a t e c l a i m a n t r e c e i v e d i n t h e m i l i 
t a r y about 1943 i s t h e m i l i t a r y e q u i v a l e n t o f a GED. However, c l a i m a n t ' s u n d i s 
p u t e d t e s t i m o n y s t a t e d t h a t n e i t h e r P o r t l a n d S t a t e U n i v e r s i t y nor t h e h i g h 
s c h o o l c o n s i d e r a USAFI c e r t i f i c a t e t o be t h e e q u i v a l e n t o f a GED. No e v i d e n c e 
was p r e s e n t e d t h a t would show t h a t t h e c e r t i f i c a t e i s acc e p t e d as a s u b s t i t u t e 
f o r a GED. 

F u r t h e r m o r e , f o r m e r OAR 436-35-300(3)(b) s t a t e s t h a t ' * [ f ] o r w o r k e r s who do 
n o t have a h i g h s c h o o l d i p l o m a o r a GED c e r t i f i c a t e , a v a l u e o f +1 s h a l l be 
a l l o w e d . " T h i s r u l e does n o t expand t h e d e f i n i t i o n o f a GED t o i n c l u d e any pos
s i b l e e q u i v a l e n t s . T h e r e f o r e , s i n c e c l a i m a n t does n o t have a h i g h s c h o o l 
d i p l o m a o r a GED, we a s s i g n a v a l u e f o r f o r m a l e d u c a t i o n o f + 1 . But see W i l l i a m 
R. W r i g h t , 42 Van N a t t a 1816 (1990) ( V o c a t i o n a l h i g h s c h o o l d i p l o m a i s e q u i v a 
l e n t t o a h i g h s c h o o l d i p l o m a ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o ca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 4 as a t r u c k d r i v e r (DOT # 904.383-010). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

T r a i n i n g 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
t r a i n i n g i s 1. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 
5, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . 
Former OAR 436-35-300(6). 
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A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e i s d e t e r m i n e d by a p p l y i n g f o r m e r OAR 436-35-310(2), 
(3) o r ( 4 ) . Under f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) , an a t t e n d i n g p h y s i c i a n ' s r e l e a s e 
t o u s u a l and customary work i s p r o o f t h a t a worker i s c o m p l e t e l y a d a p t a b l e t o 
p e r f o r m t h a t g i v e n j o b . I n t h i s case, Dr. Smith, M.D., s t a t e d t h a t c l a i m a n t ' s 
t i n n i t u s c o n d i t i o n would n o t p r e v e n t him from p e r f o r m i n g h i s r e g u l a r j o b d u t i e s . 
(Ex. 3 ) . 

Even i f Dr. Smith i s n o t c o n s i d e r e d c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
c l a i m a n t ' s t i n n i t u s c o n d i t i o n would n o t have an a d a p t a b i l i t y v a l u e under forme r 
OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) because t h a t r u l e a p p l i e s o n l y t o w o r k e r s who have r e t u r n e d 
t o m o d i f i e d work. Cl a i m a n t has n o t r e t u r n e d t o work. ( T r . 8 ) . A l s o , f o r m e r 
OAR 436-35-310(4) would n o t a p p l y because c l a i m a n t ' s t i n n i t u s i s n o t t h e cause 
o f h i s i n a b i l i t y t o work. Claimant t e s t i f i e d t h a t i n j u r i e s t o h i s back, l e g and 
s h o u l d e r p r e v e n t him from w o r k i n g . ( T r . 8 ) . I n o r d e r f o r f o r m e r OAR 436-35-
310(4) t o a p p l y , t h e wor k e r ' s unemployment must be a r e s u l t o f t h e i n j u r y a t 
i s s u e and c l a i m a n t ' s unemployment i s n o t t h e r e s u l t o f h i s t i n n i t u s . T h e r e f o r e , 
t h e a d a p t a b i l i t y v a l u e i s 0. 

Impa i r m e n t 

Former OAR 436-35-390(7)(b) r a t e s t i n n i t u s w h i c h i n t e r f e r e s w i t h a 
w o r k e r ' s a b i l i t y t o p e r f o r m work a t 5 p e r c e n t . T h e r e f o r e , c l a i m a n t ' s t i n n i t u s 
c o n d i t i o n e n t i t l e s him t o a 5 p e r c e n t impairment v a l u e . 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 5 t h e sum i s 6. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 0 t h e p r o d u c t i s 0. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5 t h e r e s u l t i s 5 p e r 
c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 5 p e r c e n t . 

D i s a b i l i t y o u t s i d e t h e s t a n d a r d s 

C l a i m a n t contends t h a t h i s l o s s o f e a r n i n g c a p a c i t y i s g r e a t e r t h a n t h a t 
p r o v i d e d f o r under a s t r i c t a p p l i c a t i o n o f t h e s t a n d a r d s . C l a i m a n t a s s e r t s t h a t 
h i s t i n n i t u s c o n d i t i o n l i m i t s h i s a b i l i t y t o work i n q u i e t areas and t o use a 
t e l e p h o n e . 

However, we have a l r e a d y c o n s i d e r e d t h e s e l i m i t a t i o n s i n a s s i g n i n g 
c l a i m a n t a v a l u e o f 5 p e r c e n t under t h e sta n d a r d s f o r t i n n i t u s i m p a i r m e n t . To 
be c l e a r and c o n v i n c i n g , evidence must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d 
f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp., 
303 Or 390, 402 ( 1 9 8 7 ) . On t h i s r e c o r d , we do n o t f i n d t h a t c l a i m a n t has proven 
by c l e a r and c o n v i n c i n g evidence t h a t he s u f f e r s permanent d i s a b i l i t y g r e a t e r 
t h a n t h a t awarded under t h e s t a n d a r d s . 

The i n s u r e r has n o t sought a r e d u c t i o n i n c l a i m a n t ' s 10 p e r c e n t unsched
u l e d permanent d i s a b i l i t y award. T h e r e f o r e , we a f f i r m t h e Re f e r e e ' s o r d e r . 

ORDER 

The Referee's o r d e r d a t e d May 4, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
TARNA D. PALMER, Claimant 

WCB Case Nos. 88-06722, 88-06723 & 88-22498 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s . 

John M o t l e y ( S a i f ) , Defense A t t o r n e y 
Gary Jones, Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Myers' o r d e r t h a t : 
(1) a f f i r m e d a ' D e t e r m i n a t i o n Order which awarded 5 p e r c e n t (16 degrees) unsched
u l e d permanent d i s a b i l i t y f o r i n j u r y t o t h e low back, l e f t s h o u l d e r and c h e s t ; 
(2) a f f i r m e d a D e t e r m i n a t i o n Order which awarded no unscheduled permanent d i s 
a b i l i t y f o r a r i b c a g e c o n t u s i o n ; (3) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , . o n 
b e h a l f o f C o l o n i a l Arms, o f an a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n ; ( 4) up
h e l d SAIF's d e n i a l , on b e h a l f o f Sid's Video, o f an a g g r a v a t i o n c l a i m f o r t h e 
same c o n d i t i o n ; and (5) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l , 
on b e h a l f o f Cascade P i n e , o f a "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , and e x t e n t o f permanent 
d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her low back on June 25, 1986 when she 
s l i p p e d and f e l l w h i l e w o r k i n g f o r C o l o n i a l Arms. SAIF a c c e p t e d a low back 
s t r a i n . By October 1986, c l a i m a n t was c o m p l a i n i n g o f l e f t s h o u l d e r and c h e s t 
problems w h i c h she a t t r i b u t e d t o t h e f a l l a t C o l o n i a l Arms. The f a l l d i d cause 
t h o s e p r o b l e m s . C l a i m a n t t r e a t e d w i t h Dr. Young, M.D. I n a d d i t i o n , she r e 
c e i v e d o s t e o p a t h i c m a n i p u l a t i o n s from Dr. E s c h t r u t h . 

C l a i m a n t was un a b l e t o r e t u r n t o her former j o b i n v i e w o f r e s t r i c t i o n s 
e s t a b l i s h e d by Dr. E s c h t r u t h r e l a t i n g t o l i f t i n g and use o f t h e l e f t arm "and 
s h o u l d e r . She commenced work f o r S i d ' s . 

On May 17, 1987, b e f o r e c l a i m a n t was r e c o v e r e d f r o m t h e 1986 i n j u r y , she 
was s t r u c k between t h e s h o u l d e r b l a d e s by t h e elbow o f a coworker a t S i d ' s . She 
s u f f e r e d a r i b c a g e c o n t u s i o n which was accepted by SAIF. The i n c i d e n t a l s o 
worsened c l a i m a n t ' s s p i n a l d y s f u n c t i o n which arose o u t o f t h e e a r l i e r i n j u r y . 

The c l a i m f o r t h e 1987 i n j u r y was c l o s e d by D e t e r m i n a t i o n Order d a t e d 
November 1 1 , 1987, w i t h o u t an award f o r permanent d i s a b i l i t y . 

The c l a i m f o r t h e 1986 i n j u r y was c l o s e d by D e t e r m i n a t i o n Order d a t e d 
F e b r u a r y 17, 1988 w i t h an award o f 5 p e r c e n t unscheduled d i s a b i l i t y . 

When c l a i m a n t was m e d i c a l l y s t a t i o n a r y from b o t h i n j u r i e s , she had r e c o v 
e r e d f u l l c e r v i c a l and lumbar range o f m o t i o n . However, on June 2 1 , 1988, when 
she was l a s t examined p r i o r t o her August 1988 e x a c e r b a t i o n , she s u f f e r e d r e c u r 
r e n t spasm i n t h e t h o r a c i c and lumbar areas and r e s i d u a l p a i n , p a r t i c u l a r l y w i t h 
overhead work, w h i c h l i m i t e d her a b i l i t y t o work t o s e d e n t a r y o r l i g h t work. 
These d i f f i c u l t i e s were caused by t h e 1986 i n j u r y . She a l s o had some m i n i m a l 
d y s f u n c t i o n o f t h e r i b cage which had l i t t l e a f f e c t on her a b i l i t y t o f u n c t i o n 
w h i c h was r e l a t e d t o t h e 1987 i n j u r y . 

C l a i m a n t r e t u r n e d t o work i n August 1988 as a s t a c k e r a t Cascade P i n e . 
She d e v e l o p e d back p a i n w i t h i n a few hours. A f t e r f o u r days o f work, she was 
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o f f work p u r s u a n t t o a u t h o r i z a t i o n by Dr. Benson, D.C., f r o m August 22, 1988 
u n t i l September 6, 1988. She worked one day, a f t e r w h i c h t i m e l o s s was a g a i n 
a u t h o r i z e d . She a g a i n was unable t o work f o r more t h a n 14 days. 

No d i s c r e t e i n j u r i o u s i n c i d e n t o c c u r r e d a t Cascade Pin e . No p a t h o l o g i c a l 
change o c c u r r e d i n c l a i m a n t ' s c o n d i t i o n f o l l o w i n g t h i s work. However, she d i d 
e x p e r i e n c e an e x a c e r b a t i o n o f her p a i n and, as a r e s u l t , was u n a b l e t o work. 

Dr. Benson s u b m i t t e d a c l a i m on c l a i m a n t ' s b e h a l f f o r a g g r a v a t i o n o f t h e 
1986 i n j u r y , n o t i n g mid-back, c h e s t , low back, and h i p p a i n . 

A new i n j u r y c l a i m was a l s o f i l e d w i t h Cascade P i n e . 

L i b e r t y N o r t h w e s t , i n s u r e r o f Cascade Pine, d e n i e d t h e new i n j u r y c l a i m on 
a c o m p e n s a b i l i t y b a s i s . 

SAIF conceded c o m p e n s a b i l i t y b u t d e n i e d r e s p o n s i b i l i t y on an a g g r a v a t i o n 
b a s i s f o r b o t h S i d ' s and C o l o n i a l Arms. SAIF sought a .307 o r d e r . None i s s u e d . 

FINDINGS OF ULTIMATE FACT 

Si d ' s and C o l o n i a l Arms have conceded t h a t c l a i m a n t ' s c l a i m i s compens
a b l e . 

C l a i m a n t ' s work exposure a t Cascade Pine d i d n o t i n d e p e n d e n t l y c o n t r i b u t e 
t o c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t . 

L i b e r t y N o r t h w e s t , as i n s u r e r o f Cascade P i n e , d e n i e d t h e c l a i m on t h e 
b a s i s o f c o m p e n s a b i l i t y t h e r e b y p r e v e n t i n g issuance o f a .307 o r d e r . 

I m m e d i a t e l y p r i o r t o t h e August 1988 e x a c e r b a t i o n , c l a i m a n t had s u f f e r e d a 
15 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f t h e 1986 compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

At h e a r i n g , c l a i m a n t sought t o e s t a b l i s h t h a t she was e n t i t l e d t o a d d i t i o n a l 
c ompensation f o r h er i n a b i l i t y t o work commencing i n August 1988 on e i t h e r an 
a g g r a v a t i o n o r new i n j u r y b a s i s . The a g g r a v a t i o n employers, C o l o n i a l Arms and 
S i d ' s , conceded c o m p e n s a b i l i t y b u t d e n i e d r e s p o n s i b i l i t y . Cascade Pine m a i n t a i n e d 
t h a t no compensable i n j u r y o c c u r r e d i n 1988. I n a d d i t i o n , c l a i m a n t sought 
a d d i t i o n a l permanent d i s a b i l i t y compensation t o t h a t she had been g r a n t e d by 
d e t e r m i n a t i o n o r d e r s i s s u e d i n t h e 1986 and 1987 c l a i m s . 

The R eferee concluded t h a t c l a i m a n t was n o t a c r e d i b l e w i t n e s s . H i s c o n c l u 
s i o n was based on h i s c o n v i c t i o n t h a t c l a i m a n t i n t e n d e d t o m i s l e a d him w i t h r e g a r d 
t o h e r e x a m i n a t i o n by Dr. Poulson, M.D., and t h e c o n f u s i n g n a t u r e o f her t e s t i m o n y 
c o n c e r n i n g her symptomatic h i s t o r y . Having found c l a i m a n t n o t c r e d i b l e , he r e 
j e c t e d n o t o n l y her arguments i n s u p p o r t o f her r e q u e s t f o r a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y compensation, b u t a l s o her aggravation/new i n j u r y c l a i m . Because t h e 
Re f e r e e ' s c r e d i b i l i t y f i n d i n g i s based on t h e substance o f t h e w i t n e s s ' t e s t i m o n y , 
r a t h e r t h a n t h e w i t n e s s ' demeanor, we are e q u a l l y capable o f a s s e s s i n g c r e d i b i l 
i t y . C o a s t a l Farm Supply v. H u l t b e r o . 84 Or App 282 ( 1 9 8 7 ) ; Andrew Simer. 37 Van 
N a t t a 118 ( 1 9 8 5 ) . Based on t h e r e c o r d as a whole, we f i n d c l a i m a n t c r e d i b l e . 
Moreover, SAIF has conceded t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s a g g r a v a t i o n / n e w i n 
j u r y c l a i m . Consequently, t h e i s s u e , a t l e a s t as t o Si d ' s and C o l o n i a l Arms, i s 
s i m p l y r e s p o n s i b i l i t y . On t h e r e s p o n s i b i l i t y i s s u e , c l a i m a n t does n o t have t h e 
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burden o f p r o o f . Consequently, even i f we b e l i e v e d her n o t t o be c r e d i b l e , we 
would n o t deny her compensation. 

C r e d i b i l i t y 

We r e j e c t t h e Referee's c r e d i b i l i t y f i n d i n g . There i s no i n d i c a t i o n , as 
we r e a d t h e r e c o r d , t h a t c l a i m a n t i n t e n d e d t o m i s l e a d t h e Referee w i t h r e s p e c t 
t o h e r e x a m i n a t i o n by Dr. Poulson on March 20, 1989. At h e a r i n g , d u r i n g r e 
d i r e c t e x a m i n a t i o n o f c l a i m a n t , a d i s p u t e arose among c o u n s e l about t h e r e l a 
t i o n s h i p o f Dr. Poulson's March 16, 1989 o p i n i o n l e t t e r and h i s March 20, 1989 
e x a m i n a t i o n . D u r i n g t h i s debate, c o u n s e l f o r Sid's and SAIF asked l e a v e t o 
q u e s t i o n c l a i m a n t about t h e n a t u r e o f t h e March 20, 1989 p h y s i c a l e x a m i n a t i o n . 
The f o l l o w i n g c o l l o q u y ensued: 

"Mr. Jones: D i d Dr. Poulson examine you? Was t h e r e a p h y s i c a l examina
t i o n t h a t o c c u r r e d y e s t e r d a y by Dr. Poulson? 

W i t n e s s : He j u s t checked my p u l s e s on my l e g s . 

Mr. Jones: He checked your p u l s e and what? 

W i t n e s s : My p u l s e on my l e g s and on my w r i s t , and t h a t was i t . 

Mr. Jones: D i d he v i s i t w i t h you a t a l l about what you'd been d o i n g ? 

W i t n e s s : He asked me who r e f e r e e — w h y I was back t o see him, and I s a i d I 
was r e f e r r e d by [ c o u n s e l f o r SAIF). 

Mr. Jones: Was t h a t t h e e x t e n t o f your t a l k w i t h Dr. Poulson? 

W i t n e s s : Yeah. 

Mr. Jones: That l a s t e d f i v e m inutes o r l e s s ? 

W i t n e s s : Yes." 

On f u r t h e r e x a m i n a t i o n , Mr. R o b e r t s , c o u n s e l f o r L i b e r t y N o r t h w e s t , asked 
i f Dr. Poulson had asked her where she h u r t ; she r e p l i e d t h a t no, t h e n u r s e had 
asked. Asked i f he had t e s t e d her range o f m o t i o n , she d e n i e d t h a t he had. 
Asked i f he had t e s t e d her knee and a n k l e j e r k , she s a i d t h a t he had. She 
agreed t h a t t h e d o c t o r had bent her l e g s . She agreed t h a t t h e d o c t o r had done 
more t h a n " t e s t y o u r p u l s e i n your arm and your l e g " and t h a t he d i d do "a phys
i c a l e x a m i n a t i o n . " 

There i s no i n d i c a t i o n anywhere i n t h i s r e c o r d t h a t Dr. Poulson d i d a 
l e n g t h y e x a m i n a t i o n . The o n l y March 1989 r e p o r t from him i n t h e f i l e was based 
on a f i l e r e v i e w and n o t on an e x a m i n a t i o n . Thus, t h e r e i s no r e p o r t f r o m him 
d e s c r i b i n g t h e n a t u r e and e x t e n t o f t h e e x a m i n a t i o n . A l t h o u g h c l a i m a n t appar
e n t l y d i d n o t f u l l y d e s c r i b e t h e e x a m i n a t i o n when q u e s t i o n e d by Mr. Jones, and 
t e s t i f i e d more f u l l y when her r e c o l l e c t i o n was jogged by Mr. R o b e r t s ' q u e s t i o n s , 
we a r e n o t persuaded t h a t c l a i m a n t i n t e n d e d t o m i s l e a d . At t h e v e r y most, her 
r e c o l l e c t i o n was p o o r . 

S i m i l a r l y , w h i l e we agree t h a t her t e s t i m o n y w i t h r e s p e c t t o h e r symp
t o m a t i c h i s t o r y i s d i f f i c u l t t o f o l l o w , we are c o n v i n c e d t h a t t h i s i s a f u n c t i o n 
o f t h e n a t u r e o f t h e q u e s t i o n s t o which she responded and t h e d i f f i c u l t y o f de
s c r i b i n g one's p h y s i c a l c o n d i t i o n a t s p e c i f i c p o i n t s i n t i m e and t h a t i t i s n o t 
a r e f l e c t i o n o f l a c k o f c r e d i b i l i t y . For t h e s e reasons, we r e j e c t t h e R e f e r e e ' s 
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f i n d i n g t h a t c l a i m a n t i s n o t c r e d i b l e and r e v i e w t h e case g i v i n g w e i g h t t o her 
t e s t i m o n y and t o t h e m e d i c a l o p i n i o n r e n d e r e d based on her r e p o r t e d symptoms. 

C o m p e n s a b i l i t y and R e s p o n s i b i l i t y 

The c o m p e n s a b i l i t y o f c l a i m a n t ' s 1988 c l a i m has been conceded by S i d ' s and 
C o l o n i a l Arms. T h e r e f o r e , we are f a c e d w i t h t h e problem o f a s s i g n i n g r e s p o n s i 
b i l i t y f o r a p e r i o d o f a d d i t i o n a l d i s a b i l i t y f o l l o w i n g two s u c c e s s i v e accepted 
i n j u r i e s a f f e c t i n g t h e back. We n o t e , p a r e n t h e t i c a l l y , t h a t a l t h o u g h t h e 1987 
i n j u r y was a c c e p t e d as a r i b c o n t u s i o n , Dr. Young o p i n e d , and we have f o u n d , 
t h a t t h e i n j u r y a f f e c t e d t h e s p i n e as w e l l . I n such cases, t h e r e i s a presump
t i o n t h a t t h e i n s u r e r who accepted t h e most r e c e n t i n j u r y remains r e s p o n s i b l e . 
That i n s u r e r may r e b u t t h e p r e s u m p t i o n by e s t a b l i s h i n g t h a t t h e p r i o r i n j u r y 
l a s t i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s worsened c o n d i t i o n . I n d u s t r i a l 
I n d e m n i t y v. Kearns, 70 Or App 583 (1984). 

Dr. Poulson has o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n i n 1988, w h i c h r e n d e r e d 
h e r more d i s a b l e d f o l l o w i n g her work w i t h Cascade Pine, was s i m p l y a c o n t i n u a 
t i o n o f t h e e a r l i e r i n j u r y f o r which he had t r e a t e d h e r . He d i d n o t s e p a r a t e l y 
d i s c u s s t h e 1986 and 1987 i n j u r i e s . However, he began t r e a t i n g c l a i m a n t on r e 
f e r r a l f r o m Dr. Young a f t e r t h e 1987 i n j u r y . Dr. Benson, w h i l e he f e l t t h a t t h e 
1988 exposure a t Cascade Pine "worsened c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n , " d i d 
n o t d i s c u s s t h e c a u s a l r o l e o f t h e 1987 i n j u r y . W h i l e i t i s c l e a r t h a t t h e 1986 
i n j u r y was more severe t h a n t h e 1987 i n j u r y , we a r e n o t p r e p a r e d t o assume, 
based on t h e absence o f e v i d e n c e a d d r e s s i n g t h e c o n t r i b u t i o n o f t h e 1987 i n j u r y , 
t h a t i t d i d n o t i n d e p e n d e n t l y c o n t r i b u t e . T h i s r e l u c t a n c e i s r e i n f o r c e d by Dr. 
Young's August 1987 r e p o r t which i n d i c a t e s t h a t c l a i m a n t s u f f e r e d some muscle 
spasm i n t h e t h o r a c i c s p i n e as a r e s i d u a l o f t h e 1987 i n j u r y , c o u p l e d w i t h t h e 
f a c t t h a t c l a i m a n t ' s e x a c e r b a t i o n i n v o l v e d t h e t h o r a c i c as w e l l as t h e lumbar 
s p i n e . S i d ' s as t h e l a s t employer w i t h an accepted c l a i m has t h e burden o f 
p r o o f . I t has f a i l e d t o meet i t . 

S i d ' s may n o n e t h e l e s s a v o i d r e s p o n s i b i l i t y f o r t h e w o r s e n i n g i f work 
a c t i v i t i e s a t Cascade Pine i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n . 

We a r e f a c e d w i t h c o n f l i c t i n g m e d i c a l o p i n i o n i n t h i s r e g a r d . Dr. Poulson 
has o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t o b j e c t i v e l y change a f t e r t h e work 
a t Cascade P i n e , and t h a t c l a i m a n t ' s e x a c e r b a t i o n s i m p l y r e f l e c t e d a c o n t i n u a n c e 
o f t h e problems f o r w h i c h he had p r e v i o u s l y t r e a t e d h e r . We g i v e Dr. Poulson's 
o p i n i o n g r e a t w e i g h t because he t r e a t e d c l a i m a n t b e f o r e t h e 1988 e x a c e r b a t i o n . 
Dr. Benson, on t h e o t h e r hand, began t r e a t i n g c l a i m a n t a f t e r t h e e x a c e r b a t i o n . 
He o p i n e d t h a t exposure a t Cascade Pine d i d " m a t e r i a l l y worsen t h e u n d e r l y i n g 
c o n d i t i o n . " We a r e more persuaded by Dr. Poulson's o p i n i o n because o f h i s 
l o n g i t u d i n a l e x p e r i e n c e w i t h c l a i m a n t , and because h i s o p i n i o n appears more con
s i s t e n t w i t h t h e f a c t t h a t , w h i l e c l a i m a n t s u f f e r s p a i n , she d e m o n s t r a t e s l i t t l e 
i n t h e way o f o b j e c t i v e l y i d e n t i f i a b l e p a t h o l o g y , and t h e f a c t t h a t t h e worsen
i n g was o v e r a v e r y b r i e f p e r i o d o f t i m e b u t w i t h o u t d i s c r e t e i n c i d e n t . For 
t h e s e reasons we f i n d t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was n o t a f f e c t e d by 
t h e 1988 exposure. The w orsening i s t h e r e s p o n s i b i l i t y o f S i d ' s . 

E x t e n t o f Permanent D i s a b i l i t y Due t o t h e 1987 I n j u r y 

We a r e s e t t i n g a s i d e SAIF's d e n i a l o f t h e c l a i m f o r a g g r a v a t i o n o f t h e 
1987 i n j u r y . There i s no i n d i c a t i o n i n t h e r e c o r d t h a t c l a i m a n t ' s c o n d i t i o n has 
become m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , i t i s premature t o r a t e permanent d i s 
a b i l i t y i n t h e 1987 c l a i m . Andrew Simer, 37 Van N a t t a 154 ( 1 9 8 5 ) . 
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E x t e n t o f Permanent D i s a b i l i t y Due t o t h e 1986 I n j u r y 

We may r a t e d i s a b i l i t y i n t h e 1986 i n j u r y , however. When, f o l l o w i n g t h e 
c l o s u r e o f a c l a i m , c l a i m a n t i s i n j u r e d a g a i n i n a s e p a r a t e c l a i m and i s n o t 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g , c l a i m a n t i s e n t i t l e d t o a r a t i n g o f 
permanent d i s a b i l i t y i n t h e f i r s t c l a i m . We r a t e d i s a b i l i t y as o f t h e t i m e 
i m m e d i a t e l y p r i o r t o t h e a g g r a v a t i o n . See e.g., R e f u g i o Guzman, 39 Van N a t t a 
808 ( 1 9 8 7 ) . 

The 1986 i n j u r y c l a i m was c l o s e d by d e t e r m i n a t i o n o r d e r d a t e d F e b r u a r y 17, 
1988. C l a i m a n t was m e d i c a l l y s t a t i o n a r y as i t r e l a t e s t o t h a t i n j u r y p r i o r t o 
January 1, 1988. T h e r e f o r e , t h e "standards f o r r a t i n g permanent d i s a b i l i t y " do 
n o t a p p l y . See 1987 Or Laws Chapter 884, s e c t i o n 62d; OAR 436-35-003. 
C l a i m a n t ' s i n j u r y a f f e c t e d her back, ch e s t and s h o u l d e r . T h e r e f o r e , p r o v i d e d 
t h a t h e r c o n d i t i o n caused permanent impairment, she i s e n t i t l e d t o an award o f 
u n s c h e d u l e d permanent d i s a b i l i t y . ORS 656.214(5). 

I n h i s J u l y 26, 1988 r e p o r t , Dr. Young, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , i n 
d i c a t e d t h a t c l a i m a n t c o n t i n u e d t o e x h i b i t spasm i n t h e low and mid back w h i c h 
he a t t r i b u t e d p r i m a r i l y t o t h e 1986 i n j u r y . He a l s o c o n c l u d e d t h a t c l a i m a n t was 
l i m i t e d t o s e d e n t a r y o r l i g h t work. T h i s r e p o r t i s c o r r o b o r a t e d by Dr. 
Poulson's December 1987 r e p o r t which had i n d i c a t e d t h a t c l a i m a n t s u f f e r e d perma
nent d i s a b i l i t y caused by p a i n a l t h o u g h she had f u l l range o f m o t i o n i n t h e neck 
and back. He a l s o b e l i e v e d c l a i m a n t c o u l d p e r f o r m , a t b e s t , l i g h t work. 
C l a i m a n t was 22 y e a r s o f age a t h e a r i n g . She has a t t e n d e d s c h o o l t h r o u g h t h e 
1 1 t h grade b u t does n o t have a h i g h s c h o o l d i p l o m a . Given c l a i m a n t ' s r e s i d u a l 
p h y s i c a l d i f f i c u l t i e s , her l i m i t a t i o n t o l i g h t work, her y o u t h , and her educa
t i o n , we f i n d t h a t c l a i m a n t has s u f f e r e d a 15 p e r c e n t l o s s o f e a r n i n g c a p a c i t y 
as a r e s u l t o f t h e 1986 i n j u r y . 

A t t o r n e y Fee 

C l a i m a n t i s e n t i t l e d t o an assessed f e e , p a y a b l e by L i b e r t y N o r t h w e s t , f o r 
p r e v a i l i n g o v e r i t s d e n i a l o f c o m p e n s a b i l i t y . ORS 6 5 6 . 3 8 6 ( 1 ) . A l t h o u g h 
SAIF/Sid's V i d e o i s r e s p o n s i b l e , i t d i d n o t deny c o m p e n s a b i l i t y and r e q u e s t e d a 
".307" o r d e r . The Department d i d n o t i s s u e a ".307" o r d e r because L i b e r t y 
N o r t h w e s t d e n i e d c o m p e n s a b i l i t y . Consequently, as a r e s u l t o f L i b e r t y N o r t h 
west's d e n i a l , c l a i m a n t ' s e n t i t l e m e n t t o compensation was a t r i s k a t h e a r i n g and 
on Board r e v i e w . Under t h e s e c i r c u m s t a n c e s , L i b e r t y N orthwest i s r e s p o n s i b l e 
f o r c l a i m a n t ' s a t t o r n e y ' s f e e s a t h e a r i n g and b e f o r e t h e Board c o n c e r n i n g i t s 
d e n i a l . See Karen J. Bates, 39 Van N a t t a 42 ( 1 9 8 7 ) ; r e v ' d on o t h e r grounds. 
94 Or App 666 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1989 i s r e v e r s e d i n p a r t , m o d i f i e d i n 
p a r t , and a f f i r m e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l on b e h a l f o f S i d ' s 
V ideo i s s e t a s i d e , and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g 
t o law. For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e d e n i a l 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $3,000, p a y a b l e by 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . I n a d d i t i o n t o t h e 5 p e r c e n t (16 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n Order, 
c l a i m a n t i s awarded 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r 
a t o t a l award o f 15 p e r c e n t (48 degrees) f o r her mid and low back, c o n c e r n i n g 
t h e 1986 i n j u r y c l a i m , p a y a b l e by SAIF, as i n s u r e r o f C o l o n i a l Arms. C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s 
o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by SAIF, as i n s u r e r o f C o l o n i a l 
Arms. The R e f e r e e ' s r u l i n g r e g a r d i n g t h e November 11, 1987 D e t e r m i n a t i o n Order 
i s v a c a t e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KAREN M. TULL, Claimant 
WCB Case No. 88-17674 
ORDER OF ABATEMENT 

Lucas, e t a l . , c l a i m a n t A t t o r n e y s 
Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f our 
September 13, 1990 o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r 
c a r p a l t u n n e l syndrome; and (2) s e t a s i d e , as premat u r e , a D e t e r m i n a t i o n Order 
d a t e d October 14, 1987. Contending t h a t t h e Board l a c k e d j u r i s d i c t i o n , SAIF 
seeks w i t h d r a w a l o f our o r d e r and r e i n s t a t e m e n t o f t h e Referee's o r d e r . 

B e f o r e a d d r e s s i n g t h e m o t i o n , we r e q u e s t a response f r o m c l a i m a n t 
w i t h i n 10 days from t h e d a t e o f t h i s o r d e r . Consequently, our September 13, 
1990 o r d e r i s abated and wi t h d r a w n . A t t h e c o n c l u s i o n o f t h e a f o r e m e n t i o n e d 
p e r i o d , we s h a l l t a k e t h i s m a t t e r under advisement. 

I T IS SO ORDERED. 

September 27, 1990 C i t e as 42 Van N a t t a 2093 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHARON WATKINS-AUBERT, Claimant 

WCB Case No. CO-00059 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Westmoreland & Shebley, C l a i m a n t A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

On September 5, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' 
c l a i m d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . P u r s u a n t t o t h a t 
agreement, i n c o n s i d e r a t i o n o f t h e payment o f l i f e t i m e a n n u i t y b e n e f i t s i n t h e 
amount o f $750 pe r month by Fred Meyer, I n c . , c l a i m a n t agrees t o r e l e a s e her 
r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s f o r her compensable i n j u r y . I n 
p a r t o f t h a t proposed d i s p o s i t i o n , c l a i m a n t agrees t o r e l e a s e h e r r i g h t t o 
" p a l l i a t i v e m e d i c a l c a r e " y e t p u r p o r t s t o r e t a i n t h e " r i g h t t o m e d i c a l t r e a t m e n t 
p u r s u a n t t o ORS 656.245" (Page 2, l i n e s 1-2). We s e t a s i d e t h e proposed d i s p o 
s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"unr e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 (1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s w h i c h may be dis p o s e d under ORS 656.236 and r u l e s p r o m u l 
g a t e d t h e r e u n d e r . See OAR 436-60-145(1), 438-09-001(1). Under ORS 656.245, 
p a l l i a t i v e c a r e i s compensable, even a f t e r c l a i m a n t becomes m e d i c a l l y s t a t i o n 
a r y , when ne c e s s a r y t o m o n i t o r a d m i n i s t r a t i o n o f p r e s c r i p t i o n m e d i c a t i o n r e 
q u i r e d t o m a i n t a i n c l a i m a n t i n a m e d i c a l l y s t a t i o n a r y c o n d i t i o n o r when appro
p r i a t e t o e n a b l e c l a i m a n t t o c o n t i n u e c u r r e n t employment, upon a p p r o v a l o f t h e 
r e s p o n s i b l e c a r r i e r o r t h e D i r e c t o r . See 1990 Or Law ( S p e c i a l S e s s i o n ) , 
1 0 ( 1 ) ( b ) . 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e t h e r i g h t t o p a l l i a 
t i v e c a r e w h i l e r e t a i n i n g t h e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245. How
e v e r , i n t h e l i g h t o f our d i s c u s s i o n above, t h e r e l e a s e o f p a l l i a t i v e c a r e 
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amounts t o a p a r t i a l r e l e a s e o f c l a i m a n t ' s s t a t u t o r y r i g h t t o m e d i c a l s e r v i c e s 
f o r h e r compensable i n j u r y . The r e l e a s e o f t h a t r i g h t , whether c o m p l e t e o r p a r 
t i a l , exceeds t h e bounds o f ORS 656.236 and OAR 436-60-145(1) and 438-09-001(1). 
A c c o r d i n g l y , we f i n d t h a t t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r 
o f law and s e t i t a s i d e . See ORS 656.236(2). 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement whi c h does not c o n t a i n p r o v i s i o n s e x c e e d i n g t h e 
bounds o f t h e s t a t u t e and r u l e s . 

I T IS SO ORDERED. 

September 28, 1990 C i t e as 42 Van N a t t a 2094 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TANYA L. BAKER, Claimant 

WCB Case Nos. 88-18028 & 88-19615 
ORDER OF ABATEMENT 

Bl a c k , Chapman & Webber, Claimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The Board has r e c e i v e d c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n o f o u r 
Order on Review d a t e d August 31 , 1990. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above 
n o t e d Board o r d e r i s abated and wi t h d r a w n . Royal I n s u r a n c e o f America and 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n are r e q u e s t e d t o f i l e r e sponses t o t h e 
m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r w i l l be t a k e n under advisement. 

I T I S SO ORDERED. 

September 28, 1990 C i t e as 42 Van N a t t a 2094 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHELE A. BORTON, Claimant 

WCB Case No. 88-16744 
ORDER ON REVIEW 

S. David Eves, Claimant A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

The i n s u r e r r e q u e s t s r e v i e w , and c l a i m a n t c r o s s - r e q u e s t s r e v i e w , o f 
Refe r e e Daron's o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y award f o r a low back i n j u r y from 12 p e r c e n t (38.4 d e g r e e s ) , as 
awarded by a D e t e r m i n a t i o n Order, t o 17 p e r c e n t (54.4 d e g r e e s ) ; (2) i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r a l e f t l e g c o n d i t i o n f r o m 3 
p e r c e n t (4.5 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 5 p e r c e n t (7.5 
d e g r e e s ) ; and (3) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e 
i n s u r e r ' s a l l e g e d u n r e a s o n a b l e f a i l u r e t o pay an assessed a t t o r n e y f e e p r e v i 
o u s l y awarded. I n i t s b r i e f , t h e i n s u r e r argues t h a t t h e d i s a b i l i t y r a t i n g 
s t a n d a r d s i n e f f e c t a t t h e t i m e o f t h e August 8, 1988, and t h e August 25, 1988 
D e t e r m i n a t i o n O r d ers a r e n o t t h e p r o p e r s t a n d a r d s t o a p p l y . On r e v i e w , t h e 
i s s u e s a r e e x t e n t o f scheduled and unscheduled d i s a b i l i t y , and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and mo d i f y i n p a r t . 
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FINDINGS OF FACT 

2095 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " t h r o u g h t h e second 
f u l l p a r a g r a p h o f t h e O p i n i o n and Order, w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t was 44 ye a r s o f age a t t h e t i m e o f h e a r i n g . She has a h i g h 
s c h o o l e d u c a t i o n , b u t has no documented t r a i n i n g d e m o n s t r a t i n g competence i n a 
s p e c i f i c v o c a t i o n a l p u r s u i t . C l a i m a n t ' s o r i g i n a l j o b d u t i e s r e q u i r e d heavy 
p h y s i c a l c a p a c i t y . She now has t h e p h y s i c a l c a p a c i t y t o p e r f o r m i n t h e 
l i g h t / m e d i u m range. C l a i m a n t has r e t u r n e d t o l i g h t / m e d i u m m o d i f i e d work. 

C l a i m a n t has worked as a g r o c e r y s t o r e c l e r k , hand s p r a y e r ( a g r i c . ) 
and s c h o o l bus d r i v e r . There i s no evidence i n t h e r e c o r d t o v e r i f y t h e f a c t 
t h a t c l a i m a n t had worked as a s c h o o l bus d r i v e r d u r i n g t h e t e n y e a r s p r e c e d i n g 
t h e d a t e o f i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Permanent D i s a b i l i t y 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and 
h i s o r her c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n 
by a r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be 
made p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 
and M i c h e l e G r i f f i t h , 40 Van N a t t a 2086 (1988). 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l 
i t y , ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. (Emphasis added). 

I n t h i s case, because t h e D e t e r m i n a t i o n Order was i s s u e d on August 8, 
1988 and m o d i f i e d on August 25, 1988, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 
1988, ( f o r m e r OAR 436-35-001 e t s e g ) , as amended by t e m p o r a r y r u l e s e f f e c t i v e 
August 19, 1988, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . 
Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled p e r 
manent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-270(1). Former OAR 436-35-010 
t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f scheduled permanent p a r t i a l d i s a b i l i 
t i e s . Former OAR 436-35-010(1). 

Unscheduled Permanent D i s a b i l i t y 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under 
t h e " s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t 
age o f uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 44 y e a r s i s 1. Former OAR 
436-35-2 9 0 ( 1 ) . 
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Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l e d u c a t i o n i s 
0. Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n years p r i o r t o t h e d a t e o f i n j u r y 
was 4 as a hand s p r a y e r ( a g r i c . ) (DOT # 408.684-014). T h e r e f o r e , t h e a p p r o p r i 
a t e v a l u e f o r . s k i l l s i s 3. Former OAR 436-35-300(4). 

T r a i n i n g 

C l a i m a n t has no documented t r a i n i n g . The i n s u r e r argues t h a t , because 
c l a i m a n t has a l i c e n s e t o spray c e r t a i n h e r b i c i d e s , she has r e c e i v e d t r a i n i n g 
d e m o n s t r a t i n g competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . We do n o t agree. 
See Jack E. Emerald, 42 Van N a t t a 1161 (1990) ("documentation" means c e r t i f i 
c a t e , d i p l o m a , degree, e t c . ) . A l i c e n s e i s n o t n e c e s s a r i l y e q u i v a l e n t t o docu
mented t r a i n i n g . I n t h i s case, we do n o t f i n d c l a i m a n t ' s l i c e n s e e q u i v a l e n t t o 
documented t r a i n i n g and, t h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 1. 
Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 4, t h e f o r m a l 
e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 
4 3 6 - 3 5 - 3 0 0 ( 6 ) . 

A d a p t a b i l i t y where c l a i m a n t has r e t u r n e d t o m o d i f i e d work 

. An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s o r 
her u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] b u t who has r e 
t u r n e d t o m o d i f i e d work i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t f o r m e r OAR 436-
3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s 
u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d 
work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do 
h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s 
a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s con
t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i 
c a l c a p a c i t y t o do heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e s a l i g h t / m e d i u m 
p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 2.5. 
Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

The m e d i c a l e v i d e n c e i s s u f f i c i e n t t o prove t h a t c l a i m a n t has an 
i n j u r y - r e l a t e d l o s s o f 15 degrees o f f l e x i o n i n her t h o r a c o l u m b a r r e g i o n and i s 
t h e r e f o r e e n t i t l e d t o a 1.5 p e r c e n t impairment v a l u e . Former OAR 4 3 6 - 3 5 - 3 6 0 ( 2 ) . 
There i s no e v i d e n c e o f a d d i t i o n a l impairment i n t h e l o w e r back. 

A f t e r de novo r e v i e w o f t h e m e d i c a l e v i d e n c e and c o n s i d e r a t i o n o f 
c l a i m a n t ' s c r e d i b l e t e s t i m o n y , we conclude t h a t c l a i m a n t has an a d d i t i o n a l 5 
p e r c e n t i m p a i r m e n t i n her l o w e r back because o f l o s s o f use o r f u n c t i o n due t o 
d i s a b l i n g p a i n . The v a l u e f o r l o s t range o f m o t i o n i n c l a i m a n t ' s low back i s 
combined w i t h t h e v a l u e f o r d i s a b l i n g p a i n f o r a t o t a l i m p a i r m e n t v a l u e o f 6.4. 
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Having d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 4, t h e sum i s 5. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2.5, t h e p r o d u c t i s 
12.5. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 6.4, t h e r e s u l t 
i s 18.9 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35-280(7). C l a i m a n t ' s unscheduled permanent d i s a b i l i t y under t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 19 p e r c e n t . 

Scheduled Permanent D i s a b i l i t y 

C l a i m a n t argues t h a t she has a t r o p h y o f her l e f t l e g , r e s u l t i n g i n im
p a i r m e n t , due t o her compensable i n j u r y . She bases her argument on one measure
ment f o u n d i n t h e r e p o r t o f Dr. Martens, a p h y s i c i a n who p e r f o r m e d an IME. The 
r e p o r t gave a measurement o f c l a i m a n t ' s r i g h t t h i g h as 21 i n c h e s and t h e l e f t 20 
1/4 i n c h e s . However, t h e r e i s n o t h i n g i n t h a t r e p o r t t o i n d i c a t e whether 
c l a i m a n t i s r i g h t o r l e f t l e g dominant, o r t h a t r e l a t e s t h e 3/4 i n c h d i f f e r e n c e 
i n l e g measurement t o a t r o p h y r e s u l t i n g from c l a i m a n t ' s compensable i n j u r y . 
A c c o r d i n g l y , we do n o t f i n d t h a t c l a i m a n t has proven an i m p a i r m e n t r a t i n g f o r 
a t r o p h y i n t h e l e f t t h i g h . Former OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( b ) . 

C l a i m a n t n e x t argues t h a t she i s e n t i t l e d t o an award f o r impairment 
due t o weakness i n t h e l e f t t h i g h . C l a i m a n t ' s t r e a t i n g p h y s i c i a n Dr. Rung and 
Dr. Martens b o t h n o t e d weakness o r decreased s t r e n g t h i n c l a i m a n t ' s l e f t a n k l e 
and f o o t . Dr Rung a l s o n o t e d l e f t l e g weakness secondary t o r a d i c u l o p a t h y . 
N e i t h e r p h y s i c i a n i n d i c a t e d t h e e x t e n t o f c l a i m a n t ' s l e g o r f o o t i m p a i r m e n t due 
t o weakness. 

The Referee found t h a t c l a i m a n t was e n t i t l e d t o 5 p e r c e n t d i s a b i l i t y 
f o r a t r o p h y and weakness. We have found t h a t c l a i m a n t has n o t met her burden o f 
p r o v i n g t h a t she has l e f t l e g a t r o p h y due t o her compensable i n j u r y , b u t does 
d e m o n s t r a t e some weakness. I n t h e absence o f c o n t r a d i c t o r y e v i d e n c e , we agree 
w i t h t h e Refer e e ' s c o n c l u s i o n t h a t c l a i m a n t has 5 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y due t o weakness o f her l e f t l e g . 

P e n a l t i e s and A t t o r n e y Fees 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n s " i n r e l a t i o n 
t o t h e i s s u e o f p e n a l t i e s and a t t o r n e y f e e s . See Saxton v. SAIF, 80 Or App 631, 
r e v den 302 Or 159 ( 1 9 8 7 ) ; James C. Ingram, 41 Van N a t t a 2417, 2418 ( 1 9 8 9 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l 'e s e r v i c e s on r e v i e w f o r p r e v a i l i n g over t h e i n s u r e r ' s a p p e a l o f t h e e x t e n t 
i s s u e i s $600. We have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e s and 
t h e v a l u e o f t h e i n t e r e s t s i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 9, 1989 i s m o d i f i e d i n p a r t and 
a f f i r m e d i n p a r t . I n a d d i t i o n t o t h e 17 p e r c e n t (54.4 degrees) unscheduled 
permanent d i s a b i l i t y p r e v i o u s l y awarded, c l a i m a n t i s awarded an a d d i t i o n a l 2 
p e r c e n t (6.4 degrees) f o r a t o t a l award o f 19 p e r c e n t (60.8 degrees) unscheduled 
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permanent d i s a b i l i t y . A f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation due as 
a r e s u l t o f t h i s o r d e r i s approved, payable d i r e c t l y t o c l a i m a n t ' s c o u n s e l . 
However, t h e t o t a l o f t h e f e e s approved by t h e Referee and Board s h a l l n o t 
exceed $3,800. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s 
on r e v i e w c o n c e r n i n g c l a i m a n t ' s s u c c e s s f u l defense a g a i n s t t h e i n s u r e r ' s r e q u e s t 
f o r r e v i e w on t h e e x t e n t i s s u e s , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
assessed f e e o f $600, pa y a b l e by t h e i n s u r e r . 

September 28, 1990 ; C i t e as 42 Van N a t t a 2098 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARK A. CRAWFORD, Claimant 

WCB Case No. 88-06777 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
B r i a n L. Popock, Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : ( 1 ) u p h e l d t h e 
s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t r i g h t m i d d l e f i n g e r 
c o n d i t i o n ; (2) d e c l i n e d t o award temporary d i s a b i l i t y ; and (3) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d u n r e a s o n a b l e p a r t i a l d e n i a l . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , temporary d i s a b i l i t y , and p e n a l t i e s 
and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

On J u l y 2, 1987, c l a i m a n t c u t h i s r i g h t m i d d l e f i n g e r w i t h a t r i m saw 
d u r i n g t h e c o u r s e and scope o f h i s employment. Cl a i m a n t s u b m i t t e d an 801 c l a i m 
f o r m on J u l y 13, 1987. Per t h e 801, t h e employer accepted a r i g h t hand i n j u r y 
on J u l y 16, 1987. 

C l a i m a n t d i d n o t seek immediate m e d i c a l a t t e n t i o n . C o n s e q u e n t l y , t h e 
l a c e r a t i o n d e v e l o p e d a severe i n f e c t i o n . 

On September 4, 1987, c l a i m a n t r e p o r t e d t o t h e emergency room, where Dr. 
Balme p e r f o r m e d a s u r g i c a l p r o c e d u r e , debridement, on t h e i n f e c t e d f i n g e r . Dr. 
Balme d i a g n o s e d " S t a t u s p o s t saw i n j u r y t o t h e dorsum o f t h e l o n g f i n g e r PIP 
j o i n t w i t h d i s r u p t i o n o f t h e c e n t r a l s l i p ; f r a c t u r e o f t h e d i s t a l p r o x i m a l 
p h a l a n x , a l l o f t h e above c o m p l i c a t e d by i n f e c t i o n and o s t e o m y e l i t i s . " He n o t e d 
t h e p resence o f a b o u t o n n i e r e d e f o r m i t y . Dr. Balme conclu d e d t h a t c l a i m a n t ' s 
PIP j o i n t was e f f e c t i v e l y r u i n e d and note d t h e p o s s i b i l i t y o f a m p u t a t i o n . 

Dr. Balme a u t h o r i z e d t e m p o r a r y t o t a l d i s a b i l i t y f rom t h e d a t e o f s u r g e r y , 
September 4, 1987. 

On Oct o b e r 7, 1987, t h e employer i s s u e d a d e n i a l w h i c h d e n i e d c l a i m a n t ' s 
c u r r e n t c o n d i t i o n c o n c e r n i n g t h e r i g h t m i d d l e f i n g e r . T h i s d e n i a l was r e s c i n d e d 
by s t i p u l a t e d o r d e r d a t e d F e b r u a r y 18, 1988. 

Cl a i m a n t c o n t i n u e d t o have d i f f i c u l t i e s w i t h h i s r i g h t m i d d l e f i n g e r . On 
A p r i l 14, 1988, Dr. Casey scheduled c l a i m a n t f o r s u r g i c a l c o r r e c t i o n o f t h e 
b o u t o n n i e r e d e f o r m i t y on May 10, 1988. 

On May 5, 1988, t h e employer i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s 
c u r r e n t r i g h t m i d d l e f i n g e r c o n d i t i o n . 
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ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s c u r r e n t r i g h t m i d d l e f i n g e r c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o 
t h e compensable 1987 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e concl u d e d t h a t t h e employer's acceptance o f t h e 1987 compens
a b l e i n j u r y d i d n o t p r e c l u d e t h e employer from d e n y i n g c l a i m a n t ' s c u r r e n t r i g h t 
m i d d l e f i n g e r c o n d i t i o n . We d i s a g r e e . 

Where t h e r e i s an accepted c l a i m , t h e e m p l o y e r / i n s u r e r may n o t i s s u e a 
d e n i a l w h i c h a t t e m p t s t o t e r m i n a t e f u t u r e r e s p o n s i b i l i t y f o r t h a t a c c e p t e d con
d i t i o n where t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y has n o t y e t been d e t e r m i n e d . 
R o l l e r v. Weyerhaeuser Co., 67 Or App 583 (1 9 8 4 ) . 

On t h e 801 c l a i m f o r m t h e employer accepted a n o n d i s a b l i n g r i g h t hand i n 
j u r y . W i t h i n t h e d e s c r i p t i v e p o r t i o n o f t h e 801 t h e i n j u r y was d e s c r i b e d as a 
l a c e r a t i o n t o t h e k n u c k l e o f c l a i m a n t ' s r i g h t m i d d l e f i n g e r . On October 7, 
1987, upon r e c e i p t o f p r e s c r i p t i o n s , b i l l i n g s , and r e q u e s t f o r t i m e l o s s , t h e 
employer d e n i e d c l a i m a n t ' s c u r r e n t c o n d i t i o n . The d e n i a l was r e s c i n d e d , how
e v e r , by s t i p u l a t e d o r d e r d a t e d February 18, 1987. Thus, t h e e f f e c t o f t h e 
Octo b e r 1987 d e n i a l i s a n u l l i t y , and had no l e g a l e f f e c t on t h e employer's 
o r i g i n a l a c c e p t a n c e . A c c o r d i n g l y , we f i n d t h a t t h e employer's acceptance i n 
c l u d e d t h e i n j u r y t o t h e r i g h t m i d d l e f i n g e r . We f u r t h e r n o t e t h a t t h i s r i g h t 
m i d d l e f i n g e r c l a i m has never been c l o s e d , nor has e x t e n t o f permanent d i s a b i l 
i t y been d e t e r m i n e d . 

C l a i m a n t ' s c u r r e n t c o n d i t i o n i s diagnosed as a b o u t o n n i e r e d e f o r m i t y . The 
s u r g e r y s c h e d u l e d by Dr. Casey i n May 1988 was i n t e n d e d t o c o r r e c t t h e d e f o r 
m i t y , and p r e c l u d e a m p u t a t i o n . The May 5, 1988, p a r t i a l d e n i a l s t a t e d : 

""(We) have r e c e i v e d i n f o r m a t i o n from Dr. Casey t h a t a 
s u r g e r y has been scheduled f o r c o r r e c t i o n t o y o u r r i g h t 
l o n g e r f i n g e r . T h i s i s t o n o t i f y you we a r e d e n y i n g 
r e s p o n s i b i l i t y f o r t h i s c o n d i t i o n as we do n o t b e l i e v e 
i t i s compensable under your J u l y 2, 1987 work r e l a t e d 
c l a i m . " (Ex. 1 6 ) . 

We f i n d t h e c u r r e n t c o n d i t i o n i s n o t a new c o n d i t i o n . I t was p r e v i o u s l y 
i d e n t i f i e d when c l a i m a n t f i r s t p r e s e n t e d h i m s e l f f o r t r e a t m e n t on September 4, 
1987. A t t h a t t i m e , Dr. Balme diagnosed a b o u t o n n i e r e d e f o r m i t y c o n d i t i o n . I t 
was a l s o n o t e d on October 7, 1987 by Dr. Balme, who suggested f u r t h e r t r e a t m e n t , 
and r e f e r r e d c l a i m a n t t o Dr. Casey. We t h e r e f o r e f i n d t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i n May 1988 i s no d i f f e r e n t t h a n t h e c o n d i t i o n o f September 1987. 
A c c o r d i n g l y , we f u r t h e r f i n d t h a t t h e p a r t i a l d e n i a l i s d e n y i n g c l a i m a n t ' s c u r 
r e n t c o n d i t i o n , and as such, i s an a t t e m p t t o deny f u t u r e b e n e f i t s f o r an 
a c c e p t e d c o n d i t i o n p r i o r t o c l o s u r e . We t h e r e f o r e f i n d t h e employer has i s s u e d 
an i m p r o p e r p a r t i a l d e n i a l . 

However, we f u r t h e r n o t e , n o t w i t h s t a n d i n g o ur f i n d i n g c o n c e r n i n g t h e p r o 
c e d u r a l i m p r o p r i e t y o f t h e employer's p a r t i a l d e n i a l , t h a t on t h e m e r i t s 
c l a i m a n t has e s t a b l i s h e d a compensable c o n d i t i o n . When c l a i m a n t i n i t i a l l y i n 
j u r e d h i m s e l f , he d i d n o t seek immediate m e d i c a l c a r e f o r t h e f i n g e r . As a con
sequence, t h e d e l a y e d t r e a t m e n t o f t h e wound r e s u l t e d i n se v e r e i n f e c t i o n . T h i s 
i n f e c t i o n , i n t u r n , developed i n t o t h e b o u t o n n i e r e d e f o r m i t y c o n d i t i o n . Thus, 
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t h e b o u t o n n i e r e d e f o r m i t y i s m a t e r i a l l y r e l a t e d t o t h e a c c e p t e d J u l y 1987 r i g h t 
hand i n j u r y c l a i m . 

I t i s t h e employer's p o s i t i o n t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n o f t h e 
b o u t o n n i e r e d e f o r m i t y r e s u l t e d from c l a i m a n t ' s n e g l i g e n c e i n f a i l i n g t o seek and 
o b t a i n immediate m e d i c a l t r e a t m e n t . As such, t h e employer ar g u e s , t h e c u r r e n t 
c o n d i t i o n i s n o t compensable. We f i n d t h e a p p l i c a b l e s t a t u t e i s ORS 6 5 6 . 3 2 5 ( 2 ) . 
T h i s s t a t u t e s p r o v i d e s : 

"For any p e r i o d o f t i m e d u r i n g which any worker commits 
u n s a n i t a r y o r i n j u r i o u s p r a c t i c e s which t e n d t o e i t h e r 
i m p e r i a l o r r e t a r d r e c o v e r y o f t h e worker, o r r e f u s e s t o 
s u b m i t t o such m e d i c a l o r s u r g i c a l t r e a t m e n t as i s 
r e a s o n a b l y e s s e n t i a l t o promote r e c o v e r y . . . . t h e r i g h t o f 
t h e worker t o compensation s h a l l be suspended w i t h t h e 
c o n s e n t o f t h e d i r e c t o r and no payment s h a l l be made f o r 
such p e r i o d . The p e r i o d d u r i n g which such worker would 
o t h e r w i s e be e n t i t l e d t o compensation may be reduced 
w i t h t h e consent o f t h e d i r e c t o r t o such an e x t e n t as 
t h e d i s a b i l i t y has been i n c r e a s e d by such r e f u s a l . " 

The c o m p e n s a b i l i t y o f t h e J u l y 1987 i n j u r y i s n o t i n i s s u e . 
I n l i g h t o f t h e p r e v i o u s d i s c u s s i o n , f i n d i n g t h e i n s u r e r ' s c u r r e n t c o n d i t i o n 
d e n i a l i n v a l i d b o t h p r o c e d u r a l l y and on t h e m e r i t s , we c o n c l u d e t h e employer's 
m i t i g a t i o n o f damages argument i s n o t p r o p e r l y b e f o r e us. 

Even assuming t h a t c l a i m a n t has engaged i n u n s a n i t a r y p r a c t i c e s , i n j u r i o u s 
p r a c t i c e s , o r has r e f u s e d t o submit t o m e d i c a l s e r v i c e s , t h e employer's remedy 
f o r an a c c e p t e d c l a i m was t o seek a suspension o f b e n e f i t s o r t o r e q u e s t a r e 
d u c t i o n o f b e n e f i t s a t c l a i m c l o s u r e w i t h t h e D i r e c t o r i n accordance, 
w i t h s t a t u t e and a d m i n i s t r a t i v e r u l e . See ORS 656.325(2); OAR 436-60-105. 

E n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y 

Because we f i n d c l a i m a n t ' s c u r r e n t c o n d i t i o n compensable, we r e a c h t h e 
t e m p o r a r y d i s a b i l i t y i s s u e , whereas t h e Referee d i d n o t . 

The employer argues c l a i m a n t i s e n t i t l e d t o no a d d i t i o n a l t e m p o r a r y d i s 
a b i l i t y because c l a i m a n t q u i t h i s employment on J u l y 13, 1987 f o r reasons un
r e l a t e d t o t h e compensable i n j u r y . And s e c o n d l y , t h a t c l a i m a n t ' s c u r r e n t c o n d i 
t i o n i s u n r e l a t e d t o t h e compensable J u l y 1987 i n j u r y due t o c l a i m a n t ' s f a i l u r e 
t o m i t i g a t e damages. T h e r e f o r e , t h e employer argues, c l a i m a n t i s e n t i t l e d t o no 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y . We conclude o t h e r w i s e . 

The m e d i c a l e v i d e n c e i n d i c a t e s , and h i s p h y s i c i a n s v e r i f y , t h a t c l a i m a n t 
was t e m p o r a r i l y t o t a l l y d i s a b l e d on September 4, 1987, t h e d a t e o f s u r g e r y , due 
t o t h e compensable i n j u r y . The employer p a i d t e m p o r a r y d i s a b i l i t y f o r t h e 
p e r i o d o f t i m e c l a i m a n t was h o s p i t a l i z e d f o r s u r g e r y i n September 1987, b u t t h e n 
u n i l a t e r a l l y t e r m i n a t e d payments. On November 12, 1987, c l a i m a n t was r e l e a s e d 
f o r r e g u l a r work by Dr. Casey. (Ex. 10A). There i s c o n f l i c t i n g e v i d e n c e o f a 
r e l e a s e o n l y t o l i g h t work, on October 23, 1987, by Dr. Balme. However, i n any 
e v e n t , c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y . A c c o r d i n g l y , h i s t e m p o r a r y t o t a l 
d i s a b i l i t y s h o u l d n o t have been t e r m i n a t e d . F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , 91 Or App 592 ( 1 9 8 8 ) . 

C l a i m a n t t e s t i f i e d he had engaged i n some m i n i m a l wage e a r n i n g a c t i v i t y . 
He f u r t h e r t e s t i f i e d t h a t he began r e c e i v i n g unemployment b e n e f i t s i n December 
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1987 t h r o u g h June 1988. ( T r . 7 8 ) . When a worker i s r e c e i v i n g unemployment ben
e f i t s by r e p r e s e n t i n g an a b i l i t y t o work, t h o s e b e n e f i t s may be t r e a t e d as r e 
c e i p t o f " p o s t - i n j u r y wages." That i s , temporary t o t a l d i s a b i l i t y payments 
c o u l d be reduced by " e a r n i n g s " i n t h e form o f unemployment b e n e f i t s . W e l l s v. 
Pete Walker's Auto Body. 86 Or App 739 (19 8 7 ) . C l a i m a n t was o n l y e n t i t l e d t o 
t e m p o r a r y p a r t i a l d i s a b i l i t y a f t e r December 1987. See ORS 656.212; OAR 436-60-
030. 

P e n a l t i e s and r e l a t e d a t t o r n e y fees 

We f i n d t h e conduct o f t h e employer i n i s s u i n g t h e May 5, 1988 p a r t i a l 
d e n i a l t o be un r e a s o n a b l e . M e d i c a l evidence c o n c l u s i v e l y e s t a b l i s h e s t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n was m a t e r i a l l y r e l a t e d t o t h e compensable J u l y 1987 
i n j u r y . The October 1987 d e n i a l had been r e s c i n d e d and made a n u l l i t y . The em
p l o y e r had no c o n t r a r y m e d i c a l evidence b e f o r e i t a t t h e t i m e o f d e n i a l t o con
c l u d e o t h e r w i s e . A c c o r d i n g l y , we f i n d t h e employer had no l e g i t i m a t e b a s i s from 
e i t h e r a m e d i c a l o r l e g a l s t a n d p o i n t by which t o i s s u e t h e d e n i a l . N o r q a r d v. 
R a w l i n s o n s , 30 Or App 999 (19 7 7 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y and t h e un
r e a s o n a b l e d e n i a l i s s u e s i s $2,500 and $300 r e s p e c t i v e l y , t o be p a i d by t h e em
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e 
i n t e r e s t s i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 30, 1988 i s r e v e r s e d . The employer's 
p a r t i a l d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e employer f o r p r o 
c e s s i n g a c c o r d i n g t o law. Claimant i s awarded t e m p o r a r y t o t a l d i s a b i l i t y f rom 
September 4, 1987, u n t i l t e r m i n a t e d i n accordance w i t h law, s u b j e c t t o o f f s e t 
f o r any unemployment b e n e f i t s , temporary d i s a b i l i t y , o r wages r e c e i v e d . C l a i m 
a n t ' s a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t o f t h e i n c r e a s e d 
t e m p o r a r y d i s a b i l i t y compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, 
p a y a b l e by t h e employer d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . For i t s u n r e a s o n a b l e 
d e n i a l , t h e employer s h a l l pay t o c l a i m a n t a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e 
compensation due a t t h e t i m e o f h e a r i n g . C l a i m a n t ' s a t t o r n e y i s a l s o awarded a 
p e n a l t y - r e l a t e d assessed f e e o f $300, payable by t h e employer d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e 
p a r t i a l d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $2,500, t o be 
p a i d by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA D. DIXON, Claimant 
WCB Case No. 88-20125 

ORDER ON REVIEW 
C a l l a h a n , e t a l . , C l aimant A t t o r n e y s 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Danner's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l s o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n c l a i m . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's f i n d i n g s , w i t h t h e e x c e p t i o n o f t h e f i n d 
i n g t h a t t h e e v e n t s complained o f by c l a i m a n t were c o n d i t i o n s g e n e r a l l y i n h e r e n t 
i n any j o b s i t u a t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s m e n t a l d i s o r d e r d i d n o t a r i s e o u t o f and i n t h e c o u r s e o f her 
employment. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t t h e eve n t s complained o f by c l a i m a n t were c o n d i 
t i o n s g e n e r a l l y i n h e r e n t i n any j o b s i t u a t i o n w i t h i n t h e meaning o f f o r m e r ORS 
6 5 6 . 8 0 2 ( 2 ) ( b ) . He f u r t h e r found t h a t c l a i m a n t had n o t shown by c l e a r and con
v i n c i n g e v i d e n c e t h a t h er me n t a l c o n d i t i o n arose o u t o f and i n t h e c o u r s e o f her 
employment under f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . 

We c o n c l u d e t h a t t h e f o l o w i n g e v e n t s complained o f by c l a i m a n t a r e n o t 
g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . C l a i m a n t ' s s u p e r v i s o r v e r b a l l y 
c o m p l a i n e d about her work, y e t she was g i v e n f a v o r a b l e w r i t t e n r e v i e w s . I n t h i s 
r e g a r d c l a i m a n t was g i v e n no work t o do, r a t h e r t h a n b e i n g t r a i n e d t o do i t 
p r o p e r l y . Management f a i l e d t o respond t o c l a i m a n t ' s memos c o n c e r n i n g h e r 
t r e a t m e n t i n t h e de p a r t m e n t , y e t c o n t i n u e d t o co m p l a i n about h e r . See 
K a t h l e e n M. Payne, 42 Van N a t t a (1990). Dr. Lowery c a u s a l l y r e l a t e d t h e s e 
e v e n t s t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

A l t h o u g h n o t a l l o f t h e eve n t s complained o f by c l a i m a n t were i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n , f o r m e r ORS.802(2)(d) r e q u i r e s t h a t t h e e v i d e n c e be 
c l e a r and c o n v i n c i n g t h a t t h e ment a l d i s o r d e r arose o u t o f and i n t h e c o u r s e o f 
employment. 

Here, t h e r e were s i g n i f i c a n t e v e n t s i n c l a i m a n t ' s l i f e o u t s i d e t h e work 
p l a c e w h i c h p l a c e d s t r e s s on her : t h e de a t h o f c l a i m a n t ' s s i s t e r , a s i c k c h i l d 
a t t h e t i m e she l e f t work, and an a d m i t t e d PMS problem. Myron Lee, M.D., and 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , n o t e d t h e o f f - w o r k s t r e s s o r s and o p i n e d t h a t 
t h e r e was no one c o n t r i b u t i n g cause t o t h e development o f c l a i m a n t ' s c o n d i t i o n . 
Dr. T u r c o , p s y c h i a t r i s t , a l s o n o t e d t h e o f f - w o r k s t r e s s o r s . He f e l t t h a t i f 
c l a i m a n t was n o t a b l e t o do her j o b e f f e c t i v e l y , her d i f f i c u l t i e s were n o t work 
r e l a t e d . 
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Dr. Lowrey t e s t i f i e d t h a t t h e o n - t h e - j o b s t r e s s o r s were t h e m a j or cause 
o f c l a i m a n t ' s c o n d i t i o n . He based t h i s o p i n i o n on t h e sum o f c l a i m a n t ' s com
p l a i n t s o f j o b s t r e s s o r s , many o f which we have d i s c o u n t e d as i n h e r e n t i n e v e r y 
j o b s i t u a t i o n , r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r f o r m a n c e e v a l u a t i o n 
a c t i o n s , o r as n o n e x i s t e n t from a r e a l and o b j e c t i v e s t a n d p o i n t . We a r e n o t 
p ersuaded t h a t what remains would be s u f f i c i e n t t o cause c l a i m a n t ' s p s y c h o l o g i 
c a l c o n d i t i o n . T h e r e f o r e , we g i v e Dr. Lowrey's o p i n i o n l i t t l e w e i g h t . The 
o p i n i o n s o f Drs. Lee and Turco persuade us t h a t t h e presence o f t h e s e o f f - w o r k 
s t r e s s f u l e v e n t s r e n d e r s t h e evidence l e s s t h a n c l e a r and c o n v i n c i n g t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n arose o u t o f her work. 

I n sum, w h i l e c l a i m a n t was s u b j e c t e d t o c o n d i t i o n s w h i c h were n o t gener
a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n , c l a i m a n t has n o t shown by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t t h e s e c o n d i t i o n s were t h e cause o f her m e n t a l c o n d i 
t i o n . T h e r e f o r e , t h e Referee's o r d e r i s a f f i r m e d . 

ORDER 

The Referee's o r d e r d a t e d March 8, 1989 i s a f f i r m e d . 

September 28, 1990 C i t e as 42 Van N a t t a 2103 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NORBERTO FIGUEROA, Claimant 

Own M o t i o n No. 90-0290M 
OWN MOTION ORDER 

Borneman & R o s s i , Claimant A t t o r n e y s 
I n d u s t r i a l I n d e m n i t y , I n s u r a n c e C a r r i e r 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s March 30, 1981, i n d u s t r i a l i n j u r y . C l a i m a n t ' s aggrava
t i o n r i g h t s have e x p i r e d . The i n s u r e r has accepted r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s c o n d i t i o n . However, i t opposes r e o p e n i n g o f h i s c l a i m f o r payment o f 
te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , c o n t e n d i n g t h a t c l a i m a n t d i d n o t s u s t a i n a 
w o r s e n i n g o f h i s c o n d i t i o n o r , a l t e r n a t i v e l y , t h a t he has removed h i m s e l f from 
t h e work f o r c e . 

I n o r d e r t o r e c e i v e temporary d i s a b i l i t y b e n e f i t s f o r a w o r s e n i n g o f 
a compensable i n j u r y , c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e o f 
t h e w o r s e n i n g . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; 
O u t r i g h t v. Weyerhaeuser, 299 Or 290 (1985). Here, c l a i m a n t a l l e g e s t h a t h i s 
compensable i n j u r y worsened i n A p r i l , 1990, when he was h o s p i t a l i z e d t h r e e days 
f o r c h r o n i c low back and b i l a t e r a l l e g p a i n . We need n o t d e c i d e whether 
c l a i m a n t ' s compensable i n j u r y had indeed worsened, because we do n o t f i n d t h a t 
he was i n t h e work f o r c e a t t h e t i m e o f t h e a l l e g e d w o r s e n i n g . The r e c o r d shows 
t h a t c l a i m a n t has n o t worked s i n c e 1987. T h e r e f o r e , i n o r d e r t o pr o v e t h a t he 
was i n t h e work f o r c e a t t h e t i m e o f t h e a l l e g e d w o r s e n i n g , c l a i m a n t must prove 
t h a t he. has been w i l l i n g t o work and t h a t e i t h e r : (1) he has been making r e a 
s o n a b l e e f f o r t s t o o b t a i n employment; o r (2) such e f f o r t s w o u l d have been f u t i l e 
due t o t h e compensable i n j u r y . See i d . 

The r e c o r d i s d e v o i d o f any p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t i s 
w i l l i n g t o work o r has made rea s o n a b l e e f f o r t s t o o b t a i n work. By c h a r t n o t e 
d a t e d F e b r u a r y 16, 1990, Dr. A l t r o c c h i w r o t e t h a t he d i d n o t t h i n k c l a i m a n t w i l l 
p e r f o r m any t y p e o f u s e f u l work a g a i n . However, t h e d o c t o r blamed c l a i m a n t ' s 
" g e n e r a l b e h a v i o r a l a t t i t u d e " i n a d d i t i o n t o h i s c h r o n i c p a i n , t h e r e b y s u g g e s t 
i n g t h a t c l a i m a n t ' s l a c k o f employment may be due a t l e a s t i n e q u a l p a r t t o h i s 
l a c k o f m o t i v a t i o n as w e l l as t h e r e s i d u a l s o f h i s compensable i n j u r y . Based on 
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t h i s r e c o r d , t h e r e f o r e , we do n o t f i n d t h a t c l a i m a n t was i n t h e work f o r c e a t 
t h e t i m e o f h i s a l l e g e d w o r s e n i n g . See i d . 

A c c o r d i n g l y , we deny c l a i m a n t ' s r e q u e s t f o r own m o t i o n r e o p e n i n g . 

E n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T IS SO ORDERED. 

September 28, 1990 C i t e as 42 Van N a t t a 2104 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LIELA L. HAUGEN, Claimant 
WCB Case No. 89-08644 

ORDER ON REVIEW 
Robert G. D o l t o n , Claimant A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e f a i l u r e t o a u t h o 
r i z e s u r g e r y . On r e v i e w , t h e i s s u e i s p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

The Board a f f i r m s and adopts t h e Referee's Order w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The Re f e r e e found t h a t t h e i n s u r e r ' s f a i l u r e t o accep t o r deny c l a i m 
a n t ' s c l a i m ( r e q u e s t f o r a u t h o r i z a t i o n o f s u r g e r y ) was u n r e a s o n a b l e . However, 
t h e R e f e r e e f o u n d t h a t , because t h e s u r g e r y had never been p e r f o r m e d , t h e r e were 
no amounts due upon w h i c h t o base a p e n a l t y . The Referee a l s o c o n c l u d e d t h a t 
because t h e r e was no r e s i s t a n c e t o t h e payment o f compensation, an a t t o r n e y f e e 
was n o t a p p r o p r i a t e . 

We agree w i t h t h e Referee's c o n c l u s i o n and we no t e t h a t c l a i m a n t has 
n o t shown t h a t t h e s u r g e r y was compensable. Moreover, because Dr. H i g g i n s w i t h 
drew t h e r e q u e s t f o r s u r g e r y and t h e s u r g e r y was never p e r f o r m e d , we c o n c l u d e 
t h a t t h e r e was no unre a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. 

ORDER 

The Refer e e ' s o r d e r d a t e d September 1, 1989 i s a f f i r m e d . 

September 28, 1990 : C i t e as 42 Van N a t t a 2104 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVE E. HERMAN, Claimant 
WCB Case No. 88-22454 

ORDER ON REVIEW (REMANDING) 
A s p e l l , e t a l . , Claimant A t t o r n e y s ' 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee H i g a s h i ' s o r d e r 
t h a t u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f h i s m e d i c a l s e r v i c e s and 
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a g g r a v a t i o n c l a i m on t h e grounds t h a t t h e y were b a r r e d by a p r i o r d i s p u t e d c l a i m 
s e t t l e m e n t under t h e d o c t r i n e o f r e s j u d i c a t a . I n a d d i t i o n , c l a i m a n t seeks r e 
mand f o r t h e a d m i s s i o n o f evidence r e g a r d i n g p o s t - h e a r i n g s u r g e r y . The i s s u e s 
on r e v i e w a r e r e s j u d i c a t a and remand. We r e v e r s e and remand. 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable low back i n j u r y i n A p r i l 1986. The 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n February 1988 w i t h a 20 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y award. Claimant appealed t h e e x t e n t o f permanent 
d i s a b i l i t y and l a t e r sought payment f o r v o c a t i o n a l a s s i s t a n c e , m e d i c a l s e r v i c e s , 
and t i m e l o s s . 

W h i l e t h e e x t e n t i s s u e was a w a i t i n g a h e a r i n g , c l a i m a n t was e n r o l l e d 
i n a w o r k - h a r d e n i n g program and a t t e m p t e d t o r e t u r n t o medium d u t y work wh i c h he 
had t o t e r m i n a t e due t o suspected nerve r o o t damage. (Exs. 49, 5 2 - 2 ) . Immedi
a t e l y p r i o r t o i s s u a n c e o f t h e February 1988 D e t e r m i n a t i o n Order, c l a i m a n t was 
b e i n g t r e a t e d f o r t h r o m b o p h l e b i t i s , which was a second reason f o r h i s t e r m i n a 
t i o n o f t h e w o r k - h a r d e n i n g program. T h i s deep venous i n s u f f i c i e n c y i s n o t r e 
l a t e d t o t h e compensable back i n j u r y . (Exs. 44-8, 4 7 ) . 

Throughout t h e p e r i o d between February 1988 and June 1988, c l a i m a n t 
c o n t i n u e d t o have s i g n i f i c a n t symptoms a s s o c i a t e d w i t h h i s low back and was r e 
f e r r e d by h i s a t t e n d i n g p h y s i c i a n t o p h y s i a t r i s t , Dr. Ryan. ( T r . 1 8 ) . I n June 
1988, Dr. Ryan r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n had been m i s d i a g n o s e d and 
c l a i m a n t s h o u l d r e c e i v e a work-up f o r p o s s i b l e h e r n i a t e d d i s c a t L5-S1. (Exs. 
5 1 , 5 2 ) . Dr. Ryan based h i s c o n c l u s i o n s on a June 1987 myelogram w i t h CT scan
n i n g t h a t r e v e a l e d b u l g i n g a t L5-S1, and i n c o m p l e t e f i l l i n g o f t h e L5 nerve r o o t 
s l e e v e s b i l a t e r a l l y . I n a d d i t i o n , t h e r e was an October 1987 MRI scan c o n s i s t e n t 
w i t h h e r n i a t e d d i s c a t L5-S1. A c o n s u l t a t i o n w i t h n e u r o s u r g e o n , Dr. Rosenbaum, 
was s c h e d u l e d . (Ex. 5 0 ) . 

When Dr. Rosenbaum d i d n o t recommend s u r g i c a l i n t e r v e n t i o n , d e s p i t e 
h i s d i a g n o s i s o f " p r o b a b l e r i g h t l u m b o s a c r a l d i s k h e r n i a t i o n " (Ex. 5 4 - 3 ) , Dr. 
Ryan sought a u t h o r i z a t i o n f o r a p h y s i c a l t h e r a p y program w h i c h s t r e s s e d r e d u c 
t i o n o f d i s c and p r e v e n t i o n o f f u r t h e r i n j u r y (a t r e a t m e n t program he had a l t e r 
n a t i v e l y recommended i n June 1988). (Ex. 52-4). A u t h o r i z a t i o n f o r t h e s e medi
c a l s e r v i c e s was n o t g r a n t e d . I t was t h e i s s u e o f p h y s i c a l t h e r a p y and work-
h a r d e n i n g program t h a t l e d t o n e g o t i a t i o n s between t h e p a r t i e s . The d i s c u s s i o n s 
f o c u s e d on t h e employer's expressed d e s i r e t h a t c l a i m a n t n o t pursu e t h e s e medi
c a l t r e a t m e n t s w i t h Dr. Ryan because t h e y were viewed as n e i t h e r p a l l i a t i v e nor 
c u r a t i v e o f t h e u n d e r l y i n g d i s a b i l i t y . ( T r . 59-62). 

I n September 1988, c l a i m a n t e n t e r e d i n t o two agreements w i t h t h e em
p l o y e r . C l a i m a n t r e c e i v e d an a d d i t i o n a l 5 p e r c e n t unscheduled permanent d i s 
a b i l i t y , and $2,400 t o g i v e up h i s c l a i m s f o r v o c a t i o n a l a s s i s t a n c e and c u r r e n t 
m e d i c a l t r e a t m e n t w i t h Dr. Ryan. Claimant a l s o agreed t h a t : " a l l o t h e r t r e a t 
ment w h i c h c l a i m a n t may seek on and a f t e r J u l y 20, 1988, f o r t h e c u r r e n t o r 
f o r e s e e a b l e f u t u r e s h a l l remain i n a de n i e d s t a t u s . . . . " (Ex. 5 8 - 6 ) . 

The s i g n i f i c a n c e o f t h e J u l y 2 0 t h d a t e and t h e r e f e r e n c e t o f u t u r e 
t r e a t m e n t s i s t h a t c l a i m a n t had an appointment w i t h Dr. Ryan on o r about J u l y 
1 9 t h and s e v e r a l more scheduled. The employer agreed t o pay f o r c l a i m a n t ' s 
e a r l i e r t r e a t m e n t s , b u t no v i s i t s w i t h Dr. Ryan on o r a f t e r J u l y 20, 1988. ( T r . 
6 6 ) . C l a i m a n t e x p r e s s l y asked f o r s e t t l e m e n t language t h a t p r e s e r v e d h i s r i g h t s 
under ORS 656.245, 656.273 and 656.278 t o p r o t e c t h i s e n t i t l e m e n t t o f u t u r e med
i c a l s e r v i c e s . ( T r . 66-67; Ex. 58-7). 
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A f t e r t h e D i s p u t e d C l a i m S e t t l e m e n t , c l a i m a n t r e t u r n e d t o work; how
e v e r , he had c o n s t a n t r a d i a t i n g low back p a i n . He was un a b l e t o s i t o r s l e e p 
due t o p a i n . He t h e r e f o r e sought c o n s u l t a t i o n and t r e a t m e n t f r o m a n e u r o l o g i s t 
a t S t a n f o r d U n i v e r s i t y , Dr. Schuer. Dr. Schuer's t e n t a t i v e f i n d i n g s r e v e a l e d 
h e r n i a t e d d i s c and he recommended s u r g i c a l i n t e r v e n t i o n . 

P u r s u a n t t o Dr. Schuer's recommendations, c l a i m a n t r e q u e s t e d payment 
f o r m e d i c a l t r e a t m e n t s w h i c h t h e employer d e n i e d i n December 1988, on t h e 
grounds t h a t c l a i m a n t ' s c o n d i t i o n was unchanged from t h e September 1988 s e t t l e 
ment and t h a t c l a i m a n t had b a r g a i n e d away t h e i s s u e s o f m e d i c a l t r e a t m e n t and 
a g g r a v a t i o n f o r a h e r n i a t e d d i s c . 

C l a i m a n t appealed t h e December 1988 d e n i a l and Referee H i g a s h i u p h e l d 
t h e employer's d e n i a l i n a May 1989 Order. T h i s o r d e r was appealed and, on 
September 25, 1989, c l a i m a n t underwent d i s c s u r g e r y . The o p e r a t i v e and p o s t 
s u r g i c a l r e p o r t s e s t a b l i s h t h a t c l a i m a n t had a p r o t r u d i n g d i s c a t L5-S1 and 
s i n c e t h e s u r g e r y he has had a complete r e s o l u t i o n o f symptoms, i n c l u d i n g t h e 
r a d i a t i n g p a i n . 

The h e a r i n g r e c o r d i s r e p l e t e w i t h m e d i c a l r e p o r t s d i s c u s s i n g a p o s s i 
b l e h e r n i a t e d d i s c i n t h e lumbar r e g i o n a s s o c i a t e d w i t h c l a i m a n t ' s i n d u s t r i a l 
i n j u r y . A s m a l l t h e c a l sac a t t h e L5-S1 l e v e l was t h o u g h t t o e x p l a i n t h e i n 
a b i l i t y t o d e f i n i t i v e l y d emonstrate an abnormal d i s c . ( e . g . , Exs. 7, 10, 1 1 , 
18, 20, 2 1 , 26, 29, 44, 5 1 , 52, 5 4 ) . 

ULTIMATE FINDINGS OF FACT 

The r e a s o n a b l e n e s s and n e c e s s i t y o f s u r g e r y due t o a h e r n i a t e d d i s c 
was n o t a c l a i m o r i s s u e i n t h e d i s p u t e d c l a i m s e t t l e m e n t . 

The c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s compensable low back i n j u r y 
and h i s need f o r s u r g i c a l i n t e r v e n t i o n due t o a h e r n i a t e d d i s c was n o t an i s s u e 
i n t h e d i s p u t e d c l a i m s e t t l e m e n t . 

CONCLUSIONS OF LAW AND OPINION 

Res J u d i c a t a 

The R e f e r e e con c l u d e d t h a t c l a i m a n t had agreed i n t h e d i s p u t e d c l a i m 
s e t t l e m e n t t h a t h i s c o n d i t i o n o f h e r n i a t e d d i s c was n o t r e l a t e d t o h i s a c c e p t e d 
low back i n j u r y . The Referee t h e r e f o r e d e c i d e d t h a t t h i s was t h e law o f t h e 
case and c l a i m a n t was b a r r e d by p r i n c i p l e s o f r e s j u d i c a t a f r o m s e e k i n g s u r g i c a l 
t r e a t m e n t f o r h i s h e r n i a t e d d i s c . We do n o t agree. 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s l i t i g a t i o n o f c l a i m s and i s s u e s 
p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas School D i s t r i c t v. Wh i t e , 305 Or 38, 
50, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . Both i s s u e and c l a i m p r e c l u s i o n a p p l y t o 
w o r k e r ' s compensation p r o c e e d i n g s . Drews v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) . 
The r u l e o f c l a i m p r e c l u s i o n i s t h a t i f a c l a i m i s l i t i g a t e d t o f i n a l judgment, 
t h e judgment p r e c l u d e s a subsequent a c t i o n between t h e same p a r t i e s on t h e same 
cause o f a c t i o n o r any p a r t t h e r e o f . Carr v. A l l i e d P l a t i n g Co., 81 Or App 306, 
309 ( 1 9 8 6 ) ; See a l s o Restatement (Second) o f Judgments, Sees. 17-19, 24 ( 1 9 8 2 ) . 
A R e f e r e e ' s o r d e r a p p r o v i n g a d i s p u t e d c l a i m s e t t l e m e n t i s a f i n a l "judgment" 
w i t h i n t h e meaning o f t h i s r u l e . See P a t r i c i a S. Thompson, 42 Van N a t t a 648 
( 1 9 9 0 ) , c i t i n g P r o c t o r v. SAIF. 68 Or App 333 (1 9 8 4 ) . 
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C l a i m a n t appealed a February 1988 D e t e r m i n a t i o n Order o f 20 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y and a l s o sought v o c a t i o n a l a s s i s t a n c e and medi
c a l t r e a t m e n t s . A f t e r February 1988, t h e " d i s p u t e " between t h e p a r t i e s r e l a t e d 
t o e x t e n t o f permanent d i s a b i l i t y , and whether o u t s t a n d i n g c l a i m s f o r m e d i c a l 
s e r v i c e s and v o c a t i o n a l a s s i s t a n c e were r e a s o n a b l e and a r e s u l t o f t h e a c c e p t e d 
low back c o n d i t i o n . The employer argued t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was 
t h e r e s u l t o f u n r e l a t e d venous i n s u f f i c i e n c y and t h e r e f o r e d e n i e d s e r v i c e s . 
That was t h e s t a t u s o f t h e c o n t r o v e r s y g o i n g i n t o t h e d i s p u t e d c l a i m s s e t t l e 
ment . 

We f i n d no language i n t h e s e t t l e m e n t agreement t h a t e x p r e s s l y 
" b a r g a i n s away" t h e r i g h t t o c u r r e n t o r f u t u r e m e d i c a l s e r v i c e s f o r s u r g i c a l 
t r e a t m e n t s r e l a t e d t o c l a i m a n t ' s accepted low back c o n d i t i o n . The o n l y express 
language d e a l s w i t h m e d i c a l t r e a t m e n t s f o r venous i n s u f f i c i e n c y . The r e c o r d i t 
s e l f c o n t a i n s a number o f c o n f l i c t i n g m e d i c a l r e p o r t s f r o m a v a r i e t y o f e x p e r t s 
d a t i n g f r o m t h e i n j u r y t o t h e September 1988 d i s p u t e d c l a i m s e t t l e m e n t t h a t i n 
d i c a t e d i s c h e r n i a t i o n i s a p o s s i b i l i t y and s u r g e r y may be n e c e s s a r y i n t h e 
f u t u r e . However, we f i n d n o t h i n g i n t h e s e t t l e m e n t agreement where c l a i m a n t 
e i t h e r s p e c i f i c a l l y r e q u e s t s o r employer e x p r e s s l y d e n i e s s u r g e r y as t r e a t m e n t 
f o r t h e low back c o n d i t i o n . A c c o r d i n g l y , we c o n c l u d e t h a t t h e d i s p u t e d c l a i m 
s e t t l e m e n t d i d n o t l i t i g a t e t o f i n a l judgment t h e i s s u e o f s u r g i c a l removal o f a 
h e r n i a t e d d i s c . 

F u r t h e r m o r e , i t would have been a v i o l a t i o n o f f o r m e r ORS 656.236 t o 
b a r g a i n away f u t u r e c l a i m s f o r m e d i c a l s e r v i c e s f o r c l a i m a n t ' s compensable low 
back c o n d i t i o n . C l a i m a n t ' s low back c o n d i t i o n was n o t , nor l e g a l l y c o u l d i t 
have been, s u b j e c t t o s e t t l e m e n t , except as p e r t a i n i n g t o t h e permanent d i s a b i l 
i t y i s s u e . The o n l y p o t e n t i a l bona f i d e d i s p u t e s were whether o r n o t t h e c l a i m s 
f o r t i m e l o s s and/or a d d i t i o n a l permanent d i s a b i l i t y were a r e s u l t o f t h e low 
back i n j u r y ; and, whether t h e t h e n c l a i m e d and o u t s t a n d i n g m e d i c a l / v o c a t i o n a l 
s e r v i c e s were r e a s o n a b l e and necessary, and r e l a t e d t o t h e low back. The em
p l o y e r a s s e r t e d t h a t b o t h t h e t i m e l o s s and m e d i c a l s e r v i c e s were t h e r e s u l t o f 
t h e t h r o m b o p h l e b i t i s . I n any case, c l a i m a n t was o n l y p u r s u i n g payment o f medi
c a l expenses f o r p h y s i c a l t h e r a p y and w o r k - h a r d e n i n g d i r e c t l y . The s e t t l e m e n t 
agreement was supposed t o d i s c o n t i n u e t h o s e m e d i c a l t r e a t m e n t s t h a t were viewed 
as n e i t h e r p a l l i a t i v e nor c u r a t i v e o f t h e u n d e r l y i n g d i s a b i l i t y . 

Based on t h i s r e c o r d , we do n o t f i n d t h a t c l a i m a n t e i t h e r v a l i d l y b a r 
g a i n e d away h i s r i g h t t o pursue payments f o r s u r g i c a l t r e a t m e n t s r e s u l t i n g from 
h i s low back i n j u r y o r t h a t he i s b a r r e d from a s s e r t i n g such a c l a i m . A c cord
i n g l y , t h e d i s p u t e d c l a i m s e t t l e m e n t agreement i s n o t r e s j u d i c a t a ( e i t h e r i s s u e 
o r c l a i m p r e c l u s i o n ) , as t o t h e c l a i m f o r s u r g e r y as a compensable m e d i c a l 
s e r v i c e . 

The employer contends t h a t , a t t h e t i m e o f t h e s e t t l e m e n t agreement, 
c l a i m a n t ' s g e n e r a l c o n d i t i o n i n c l u d e d h i s symptoms o f low back i n j u r y . The em
p l o y e r t h e r e f o r e argues t h a t p r i n c i p l e s o f r e s j u d i c a t a p r e v e n t a r e l i t i g a t i o n 
o f a l l t r e a t m e n t s c o n t e m p l a t e d a t t h e t i m e o f s e t t l e m e n t , u n l e s s c l a i m a n t can 
d e m o n s t r a t e a w o r s e n i n g . We f i n d t h i s argument w i t h o u t m e r i t because t h e e x t e n t 
t o w h i c h c l a i m a n t ' s " g e n e r a l " c o n d i t i o n may have been c o n s i d e r e d f o r purposes o f 
d e t e r m i n i n g t h e t i m e l o s s i s s u e , does not r e p r e s e n t a f u l l l i t i g a t i o n o r d e t e r 
m i n a t i o n o f t h e c a u s a l r e l a t i o n s h i p between t h e 1986 compensable i n j u r y and 
c l a i m a n t ' s need f o r d i s c s u r g e r y . See Rush v. Argonaut I n s . Co., 98 Or App 730 
(1989) . 

C l a i m a n t ' s s u r g i c a l i n t e r v e n t i o n f o r h e r n i a t e d d i s c i s compensable, i f 
t h e need f o r s u r g e r y r e s u l t s from t h e compensable back i n j u r y , r a t h e r t h a n from 
t h e noncompensable venous i n s u f f i c i e n c y . The compensable i n j u r y does n o t have 
t o be t h e s o l e o r most s i g n i f i c a n t cause o f t h e c u r r e n t need f o r t r e a t m e n t . 
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Rush, s u p r a , a t 733. I n Rush, t h e employer a l s o argued t h a t t h e c o n d i t i o n 
c l a i m a n t was c u r r e n t l y r e c e i v i n g t r e a t m e n t f o r was t h e same c o n d i t i o n f o u n d un
r e l a t e d t o a compensable work i n j u r y i n an e a r l i e r a g g r a v a t i o n h e a r i n g . Rush, 
su p r a , a t 733-34. The C o u r t o f Appeals concluded t h a t r e s - j u d i c a t a d i d n o t b a r 
t h e c l a i m f o r s e r v i c e s because t h e Board p r o p e r l y d e t e r m i n e d t h a t p a r t o f 
c l a i m a n t ' s c u r r e n t need f o r s e r v i c e s was c a u s a l l y r e l a t e d t o t h e compensable 
i n j u r y . I d . a t 734. 

Here, t h e h e a r i n g r e c o r d c o n t a i n s m e d i c a l o p i n i o n s s i n c e t h e d a t e o f 
i n j u r y t h a t d i s c h e r n i a t i o n was p o s s i b l e and s u r g i c a l i n t e r v e n t i o n was a f u t u r e 
t r e a t m e n t o p t i o n f o r t h e compensable i n j u r y . However, t h e s e t t l e m e n t does n o t 
address t h e c a u s a l l i n k between t h e compensable i n j u r y and d i s c s u r g e r y and t h e 
R e f e r e e never r e a c h e d t h i s i s s u e . Thus, t h e c a u s a l r e l a t i o n s h i p between t h e 
1986 back i n j u r y and c l a i m a n t ' s m e d i c a l need f o r d i s c s u r g e r y was n o t f u l l y 
l i t i g a t e d i n s e t t l i n g t h e a g g r a v a t i o n c l a i m f o r t i m e l o s s . I f i t i s d e t e r m i n e d 
t h a t p a r t o f c l a i m a n t ' s December 1988 need f o r s u r g e r y was c a u s a l l y r e l a t e d t o 
t h e 1986 compensable i n j u r y , r e s j u d i c a t a does n o t b a r t h e c l a i m f o r s e r v i c e s . 
Rush, s u p r a , a t 734. 

Remand 

Having d e t e r m i n e d t h a t t h e d o c t r i n e o f r e s j u d i c a t a does n o t b a r 
c l a i m a n t ' s c l a i m f o r s u r g i c a l expenses, we n e x t d e c i d e whether t h e s u r g i c a l r e 
p o r t s a r e s u f f i c i e n t l y r e l e v a n t so as t o j u s t i f y remand. Here, t h e s u r g i c a l and 
p o s t - s u r g i c a l r e p o r t s c o u l d be h i g h l y p r o b a t i v e on t h e i s s u e o f t h e r e a s o n a b l e 
ness and n e c e s s i t y o f t h e d i s c s u r g e r y . Thus, we f i n d t h a t t h e s u r g i c a l and 
f o l l o w - u p r e p o r t s a r e r e l e v a n t e v i d e n c e , w i t h o u t w h i c h t h e r e c o r d w o u l d be i n 
c o m p l e t e . We c o n c l u d e t h a t t h e case s h o u l d be remanded t o t h e H e a r i n g s D i v i s i o n 
f o r f u r t h e r development. See Palmer v. P l a i d P a n t r y #54, 76 Or App 405 ( 1 9 8 5 ) ; 
D u c k e t t v. SAIF, 79 Or App 749 ( 1 9 8 6 ) . A c c o r d i n g l y , t h i s case s h a l l be remanded 
t o t h e P r e s i d i n g R eferee t o a p p o i n t a r e f e r e e t o f u r t h e r reopen t h e r e c o r d f o r 
a d d i t i o n a l e v i d e n c e r e g a r d i n g c l a i m a n t ' s p o s t - h e a r i n g s u r g e r y . The a p p o i n t e d 
r e f e r e e i s i n s t r u c t e d t o proceed i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l 
j u s t i c e . ORS 6 5 6 . 2 8 3 ( 7 ) . 

Those r e p o r t s were n o t a v a i l a b l e a t t h e t i m e o f t h e h e a r i n g i n t h i s 
m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1989 i s r e v e r s e d . The case i s r e 
manded t o t h e P r e s i d i n g Referee f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT C. KILLION, Claimant 

WCB Case No. 89-04208 
ORDER ON REVIEW 

P a t r i c k L a v i s , Claimant A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t : (1) i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f 
t h e l e f t arm fr o m 6 p e r c e n t (11.52 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n 
O rder, t o 18 p e r c e n t (34.56 d e g r e e s ) ; and (2) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d 
permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g fr o m 5 
p e r c e n t (7.5 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 18 p e r c e n t (27 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f scheduled permanent d i s a b i l i t y . We 
a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t has an 18 p e r c e n t l o s s o f use o f f u n c t i o n o f h i s l e f t arm. 

C l a i m a n t has a 33 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s l e f t l e g . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r , p u r 
s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 656.283(7). S p e c i f i c a l l y , we a p p l y t h e 
c u r r e n t v e r s i o n o f OAR 436-35-001 e t seg, t h e r u l e s i n e f f e c t a t t h e t i m e o f t h e 
Fe b r u a r y 2 1 , 1989 D e t e r m i n a t i o n Order. 

L e f t Arm 

The Referee awarded c l a i m a n t a t o t a l impairment v a l u e o f 18 p e r c e n t f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t arm. We a f f i r m t h e Refe r e e ' s award; how
e v e r , we r e a c h our c o n c l u s i o n on a d i f f e r e n t b a s i s . 

The Referee a s s i g n e d c l a i m a n t a v a l u e o f 5 p e r c e n t f o r l o s t range o f 
m o t i o n o f t h e l e f t w r i s t / f o r e a r m . We d i s a g r e e and a s s i g n c l a i m a n t t h e f o l l o w i n g 
v a l u e s . For 55 degrees o f d o r s i f l e x i o n c l a i m a n t r e c e i v e s a v a l u e o f 1 p e r c e n t 
o f t h e w r i s t . OAR 436-35-080(1). For 55 degrees o f palmar f l e x i o n c l a i m a n t r e 
c e i v e s a v a l u e o f 2.5 p e r c e n t o f t h e w r i s t / f o r e a r m . OAR 436-35-080(3). These 
v a l u e s a r e added ( n o t combined) t o a r r i v e a t a t o t a l v a l u e f o r l o s t range o f 
m o t i o n o f 3.5 p e r c e n t . OAR 436-35-080(9). T h i s v a l u e (3.5 p e r c e n t ) i s con
v e r t e d i n t o a v a l u e f o r t h e arm o f 2.5 p e r c e n t . OAR 436-35-090(1). 

The R e f e r e e found t h a t c l a i m a n t had a normal range o f m o t i o n i n t h e l e f t 
elbow. We d i s a g r e e . We f i n d t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e o f 3 p e r c e n t 
o f t h e arm f o r 135 degrees o f e x t e n s i o n . OAR 436-35-100(2). 
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I n a d d i t i o n , t h e Referee found t h a t c l a i m a n t was n o t e n t i t l e d t o a v a l u e 
f o r t h e s u r g e r i e s p e r f o r m e d on c l a i m a n t ' s l e f t arm. We agree. OAR 436-35-
1 1 0 ( 4 ) . However, we d i s a g r e e w i t h t h e Referee's award o f 10 p e r c e n t f o r l o s s o f 
g r i p s t r e n g t h . OAR 436-35-005(1) r e q u i r e s t h a t l o s s o f g r i p s t r e n g t h be 
measured by a p h y s i c i a n . Dr. Swanson d i d n o t measure c l a i m a n t ' s g r i p s t r e n g t h . 
Nor d i d any o t h e r p h y s i c i a n . a c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o 
no v a l u e f o r l o s s o f g r i p s t r e n g t h . 

F i n a l l y , t h e Referee awarded c l a i m a n t a v a l u e o f 5 p e r c e n t f o r a c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use. OAR 436-35-010(7). We agree. C l a i m a n t ' s 
l e f t arm i n j u r y has r e s u l t e d i n l i m i t a t i o n s on endurance and s t a m i n a . A c c o r d 
i n g l y , c l a i m a n t i s a s s i g n e d a v a l u e o f 5 p e r c e n t f o r l o s s o f r e p e t i t i v e use o f 
h i s l e f t f o r e a r m . I d . 

To a r r i v e a t a t o t a l impairment v a l u e f o r c l a i m a n t ' s l o s s o f use o r f u n c 
t i o n o f t h e l e f t arm, t h e v a l u e a s s i g n e d f o r l o s t range o f m o t i o n o f t h e l e f t 
w r i s t / f o r e a r m (2.5) i s combined w i t h t h e v a l u e f o r l o s t range o f m o t i o n o f t h e 
l e f t arm (3) t o a r r i v e a t a v a l u e o f 5.5 p e r c e n t . OAR 436-35-120(2). T h i s 
v a l u e (5.5) i s t h e n combined w i t h t h e v a l u e f o r l o s s o f r e p e t i t i v e use o f t h e 
l e f t f o r e a r m (5) t o a r r i v e a t a t o t a l impairment v a l u e o f 10.5. OAR 436-35-
0 8 0 ( 1 1 ) . T h i s i s rounded t o t h e n e x t h i g h e s t v a l u e f o r a t o t a l v a l u e o f 11 p e r 
c e n t f o r l o s s o f use o r f u n c t i o n o f t h e l e f t arm. OAR 436-35-010(6). The i n 
s u r e r has n o t r e q u e s t e d a r e d u c t i o n i n c l a i m a n t ' s l e f t arm award. A c c o r d i n g l y , 
we a f f i r m t h e Referee's award o f 18 p e r c e n t scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t arm. 

C l a i m a n t argues t h a t he i s e n t i t l e d t o a g r e a t e r permanent d i s a b i l i t y 
award t h a n e v i d e n c e d by t h e s t a n d a r d s . There may be c l e a r and c o n v i n c i n g e v i 
dence o f a g r e a t e r l o s s o f use o r f u n c t i o n , based upon l a c k o f s t r e n g t h i n 
c l a i m a n t ' s l e f t arm, t h a n t h e 11 p e r c e n t v a l u e awarded under t h e s t a n d a r d s . 
However, we a r e n o t persuaded t h a t c l a i m a n t has g r e a t e r t h a n t h e 18 p e r c e n t l o s s 
o f use o r f u n c t i o n awarded by t h e Referee. A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s 
award. 

L e f t Leg 

The R e f e r e e a s s i g n e d c l a i m a n t a t o t a l i mpairment v a l u e o f 18 p e r c e n t f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t l e g . We d i s a g r e e . 

The R e f e r e e a s s i g n e d c l a i m a n t a v a l u e o f 5 p e r c e n t f o r l o s t range o f 
m o t i o n . We agree. For a 50 p e r c e n t l o s s o f i n v e r s i o n o r 15 degrees c l a i m a n t i s 
e n t i t l e d t o a v a l u e o f 3 p e r c e n t . OAR 436-35-190(2). For a 50 p e r c e n t l o s s o f 
e v e r s i o n o r 10 degrees c l a i m a n t i s e n t i t l e d t o a v a l u e o f 2 p e r c e n t . OAR 436-
3 5 - 1 9 0 ( 4 ) . These v a l u e s a r e added ( n o t combined) f o r a t o t a l l o s t r ange o f 
m o t i o n o f t h e l e f t f o o t o f 5 p e r c e n t . OAR 436-35-190(11). T h i s v a l u e (5) i s 
c o n v e r t e d t o a v a l u e f o r t h e l e g o f 4.5 p e r c e n t . OAR 436-35-210. 

I n a d d i t i o n , t h e Referee a s s i g n e d c l a i m a n t a v a l u e o f 10 p e r c e n t f o r l o s s 
o f use o r f u n c t i o n o f t h e l e f t l e g t h a t i s t h e r e s u l t o f l i m i t a t i o n s f r o m a 
v a s c u l a r d i s e a s e . OAR 4 3 6 - 3 5 - 2 3 0 ( 6 ) ( b ) . We d i s a g r e e . We f i n d no m e d i c a l e v i 
dence t h a t c l a i m a n t ' s l i m p i n g i s t h e r e s u l t o f a v a s c u l a r d i s e a s e . A c c o r d i n g l y , 
we f i n d c l a i m a n t i s n o t e n t i t l e d t o a v a l u e f o r a l o s s o f use o r f u n c t i o n w h i c h 
i s t h e r e s u l t o f a v a s c u l a r d i s e a s e . 

F i n a l l y , t h e Referee awarded c l a i m a n t 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use. OAR 436-35-010(7). We agree. As a r e s u l t o f c h r o n i c 
s w e l l i n g c l a i m a n t has a l i m p when he walks which l i m i t s t h e r e p e t i t i v e use o f 
h i s l e f t l e g . T h e r e f o r e , we f i n d c l a i m a n t i s e n t i t l e d t o a v a l u e o f 5 p e r c e n t 
f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. 
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To a r r i v e a t a t o t a l impairment r a t i n g f o r t h e l o s s o f use o f f u n c t i o n o f 
c l a i m a n t ' s l e f t l e g we combine t h e v a l u e f o r l o s t range o f m o t i o n (4.5) w i t h t h e 
v a l u e f o r l o s s o f r e p e t i t i v e use ( 5 ) , f o r a t o t a l v a l u e o f 9.275 p e r c e n t . OAR 
436-35-190(11). T h i s i s rounded t o t h e n e x t h i g h e s t v a l u e f o r a t o t a l o f 
10 p e r c e n t under t h e s t a n d a r d s f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g . OAR 
436- 3 5 - 0 1 0 ( 6 ) . 

We f i n d t h e e v i d e n c e as a whole e s t a b l i s h e s t h a t c l a i m a n t has a g r e a t e r 
l o s s o f use o r f u n c t i o n t h a n t h e v a l u e awarded under t h e s t a n d a r d s . C l a i m a n t 
e x p e r i e n c e s s w e l l i n g and p a i n i n h i s tendon, c a l f and h e e l . C l a i m a n t l i m p s and 
has t r o u b l e w a l k i n g on uneven s u r f a c e s . He cannot o p e r a t e a f o r k l i f t t h a t i s 
equ i p p e d w i t h a s t a n d a r d t r a n s m i s s i o n . Dr. Swanson, c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n , c h a r a c t e r i z e d c l a i m a n t ' s d i s a b i l i t y as moderate t o severe and l i m i t e d him 
fr o m p r o l o n g e d w a l k i n g o r s t a n d i n g . Based on Dr. Swanson's o p i n i o n and c l a i m 
a n t ' s t e s t i m o n y r e g a r d i n g h i s t o t a l l i m i t a t i o n s , c l a i m a n t has e s t a b l i s h e d by 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s permanent l o s s o f use o f f u n c t i o n o f h i s 
l e f t l e g i s 33 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d June 15, 1989 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n a d d i t i o n t o t h e Referee's and D e t e r m i n a t i o n Order awards o f 18 
p e r c e n t (27 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use o f f u n c t i o n 
o f t h e l e f t l e g , c l a i m a n t i s awarded 15 p e r c e n t (22.5 d e g r e e s ) , g i v i n g him a t o 
t a l award t o d a t e o f 33 p e r c e n t (49.5 degrees) scheduled permanent d i s a b i l i t y 
f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g . The remainder o f t h e Referee's o r 
der i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 
However, t h e t o t a l o u t - o f - c o m p e n s a t i o n fees awarded under t h e R e f e r e e and Board 
o r d e r s s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
DANELL R. LUX, Claimant 
WCB Case No. TP-90052 

THIRD PARTY ORDER DISAPPROVING SETTLEMENT 
S e l l e r s & Jacobs, Claimant A t t o r n e y s 
R o b e r t s , e t a l . . Defense A t t o r n e y s 

The p a r t i e s have s u b m i t t e d a " S e t t l e m e n t and Release P u r s u a n t t o ORS 
656.587" f o r Board a p p r o v a l . The agreement p u r p o r t s t o r e l e a s e a l l o f 
c l a i m a n t ' s r i g h t s t o w o r k e r s ' compensation b e n e f i t s i n r e t u r n f o r t h e p a y i n g 
agency's a p p r o v a l o f her t h i r d p a r t y s e t t l e m e n t and t h e r e d u c t i o n o f i t s t h i r d 
p a r t y l i e n . Inasmuch as we l a c k a u t h o r i t y t o approve such an agreement, i t i s 
d i s a p p r o v e d . 

FINDINGS OF FACT 

I n August 1988 c l a i m a n t s u s t a i n e d a compensable i n j u r y as a r e s u l t o f 
a motor v e h i c l e a c c i d e n t w i t h a t h i r d p a r t y . The c l a i m was a c c e p t e d and t h e 
i n s u r e r p r o v i d e d compensation. 

C l a i m a n t engaged l e g a l counsel and i n s t i t u t e d a c i v i l a c t i o n a g a i n s t 
t h e t h i r d p a r t y . The t h i r d p a r t y and c l a i m a n t have agreed t o s e t t l e t h i s a c t i o n 
f o r an u n d i s c l o s e d sum. The i n s u r e r , as p a y i n g agency, has approved t h e s e t t l e 
ment o f f e r and agreed t o reduce i t s l i e n f o r c l a i m c o s t s f r o m $10,735.15 t o 
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$6,610.52. F i n a l l y , i n r e t u r n f o r t h e p a y i n g agency's a p p r o v a l , c l a i m a n t agrees 
t o r e l e a s e a l l o f her r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s . 

On J u l y 17, 1990, t h e p a r t i e s ' s u b m i t t e d a proposed " S e t t l e m e n t and 
Release P u r s u a n t t o ORS 656.587" t o t h e Board, s e e k i n g a p p r o v a l o f t h e i r a g r e e 
ment. On J u l y 25, 1990, t h e p a r t i e s were a d v i s e d by t h e Board t h r o u g h i t s coun
s e l t h a t t h e agreement c o u l d n o t be approved because i t was c o n t r a r y t o r e v i s e d 
ORS 656.236 and 656.587, wh i c h had become e f f e c t i v e J u l y 1, 1990. On September 
10, 1990, t h e p a r t i e s r e s u b m i t t e d t h e agreement, r e q u e s t i n g t h a t t h e i r s e t t l e 
ment be approved "nunc p r o t u n c " t o June 30, 1990. 

CONCLUSIONS OF LAW 

Pur s u a n t t o t h e proposed agreement, i n r e t u r n f o r t h e p a y i n g agency's 
a p p r o v a l o f c l a i m a n t ' s t h i r d p a r t y s e t t l e m e n t and t h e r e d u c t i o n o f i t s l i e n , 
c l a i m a n t agrees t o r e l e a s e her r i g h t s t o " f u t u r e b e n e f i t s under t h e Workers' 
Compensation A c t i n c o n n e c t i o n w i t h her August 3 1 , 1988 w o r k e r s ' compensation 
c l a i m . " Page 2, L i n e s 11 - 14. As s u p p o r t f o r t h i s " r e l e a s e " t h e p a r t i e s r e l y 
on ORS 656.587, as i n t e r p r e t e d by t h e Board i n Roger Riepe, 37 Van N a t t a 3 
( 1 9 8 5 ) , and Rob e r t M. P i l c z v n s k i , 37 Van N a t t a 39 (1 9 8 5 ) . Page 2, L i n e s 1 - 7 . 

P r i o r t o J u l y 1, 1990, ORS 656.587 p r o v i d e d t h a t "ORS 656.236 does, n o t 
a p p l y t o compromises and s e t t l e m e n t s under ORS 656.578 t o 656.595." Thus, under 
p r i o r law, t h e p r o h i b i t i o n a g a i n s t t h e r e l e a s e o f a wo r k e r ' s b e n e f i t s , as con
t a i n e d i n t h e n e x i s t i n g ORS 656.236, was n o t a p p l i c a b l e t o t h e t h i r d p a r t y 
s t a t u t e s . As h e l d i n Riepe and P i l c z v n s k i , such a s t a t u t o r y e x c l u s i o n made i t 
p o s s i b l e f o r w o r k e r s t o r e l e a s e any and a l l o f t h e i r r i g h t s i n exchange f o r a 
p a y i n g agency's a p p r o v a l o f a t h i r d p a r t y compromise. 

However, e f f e c t i v e J u l y 1, 1990, t h e a f o r e m e n t i o n e d e x c l u s i o n f r o m t h e 
r e q u i r e m e n t s o f ORS 656.236 was removed from ORS 656.587. See Senate B i l l 1197, 
S e c t i o n 34. Cons e q u e n t l y , ORS 656.236 i s now a p p l i c a b l e t o t h i r d p a r t y compro
mises and s e t t l e m e n t s . 

C u r r e n t ORS 656.236 p e r m i t s t h e " d i s p o s i t i o n o f any o r a l l m a t t e r s r e 
g a r d i n g a c l a i m , e x c e p t f o r m e d i c a l s e r v i c e s . " See Senate B i l l 1197, S e c t i o n 9 
(Emphasis added). Inasmuch as ORS 656.236 p r o h i b i t s t h e d i s p o s i t i o n o f m e d i c a l 
s e r v i c e s and s i n c e ORS 656.236 i s a p p l i c a b l e t o t h i r d p a r t y s e t t l e m e n t s , t h e 
proposed agreement ( w h i c h a t t e m p t s t o r e l e a s e a l l o f c l a i m a n t ' s f u t u r e b e n e f i t s ) 
i s c o n t r a r y t o law and cannot be approved. 

I n response t o our r e f u s a l t o approve t h e i r agreement, t h e p a r t i e s 
have r a i s e d two arguments. One, t h e y contend t h a t t h e agreement s h o u l d be con
s i d e r e d under t h e p r i o r law because " t h i s case was i n i t i a l l y s c h e d u l e d f o r h e a r 
i n g on May 10, 1990." Secondly, t h e p a r t i e s a s s e r t t h a t t h e agreement can be 
approved "nunc p r o t u n c t o June 30, 1990." 

We d i s a g r e e w i t h b o t h a s s e r t i o n s . The p a r t i e s ' f i r s t c o n t e n t i o n i s 
a p p a r e n t l y based on S e c t i o n 54(2) o f Senate B i l l 1197, whi c h p r o v i d e s t h a t any 
m a t t e r r e g a r d i n g a c l a i m w h i c h i s i n l i t i g a t i o n b e f o r e t h e H e a r i n g s D i v i s i o n , 
Board o r a p p e l l a t e c o u r t s under Chapter 656, and r e g a r d i n g w h i c h m a t t e r a r e 
que s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990 and a h e a r i n g was convened b e f o r e 
J u l y 1, 1990, s h a l l be d e t e r m i n e d p u r s u a n t t o t h e law i n e f f e c t b e f o r e J u l y 1, 
1990. 

To b e g i n , t h e r e has been no a s s e r t i o n t h a t t h e sc h e d u l e d h e a r i n g , i n i 
t i a l l y s c h e d u l e d f o r May 10, 1990, was a c t u a l l y convened. Thus, S e c t i o n 5 4(2) 
would n o t a p p l y . 
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Fu r t h e r m o r e , t h i r d p a r t y d i s p u t e s a r e n o t s u b j e c t t o t h e j u r i s d i c t i o n 
o f t h e H e a r i n g s D i v i s i o n . Rather, such i s s u e s a r e s o l e l y w i t h i n t h e p r o v i n c e o f 
t h e Board. ORS 656.587; 656.593(3). T h e r e f o r e , assuming t h a t a h e a r i n g had 
been s c h e d u l e d and convened p r i o r t o J u l y 1, 1990, such c i r c u m s t a n c e s w o u ld be 
i r r e l e v a n t i n s o f a r as t h e t h i r d p a r t y m a t t e r was concerned because t h e Referee 
w o u l d l a c k a u t h o r i t y t o c o n s i d e r such i s s u e s . 

We a l s o d i s a g r e e w i t h t h e p a r t i e s ' second a s s e r t i o n t h a t we have 
a u t h o r i t y t o approve t h e i r agreement "nunc p r o t u n c t o June 30, 1990." "Nunc 
p r o t u n c " i s a phrase a p p l i e d t o a c t s a l l o w e d t o be done a f t e r t h e t i m e when 
t h e y s h o u l d be done, w i t h a r e t r o a c t i v e e f f e c t , i . e . , w i t h t h e same e f f e c t as i f 
r e g u l a r l y done. B l a c k ' s Law D i c t i o n a r y , abr. 5 t h Ed, p. 553-54 ( 1 9 8 3 ) . 

Here, t h e p a r t i e s seek our a p p r o v a l o f an agreement "nunc p r o t u n c " t o 
a d a t e , June 30, 1990, whi c h was some 17 days b e f o r e t h e y s u b m i t t e d t h e agree
ment f o r o u r c o n s i d e r a t i o n . Were we t o accede t o t h e p a r t i e s ' w i s h es and 
approve t h e agreement under such c i r c u m s t a n c e s , we would e f f e c t i v e l y be c i r c u m 
v e n t i n g t h e i n t e n t o f t h e l e g i s l a t u r e t h a t , e f f e c t i v e J u l y 1, 1990, t h e s t a t u 
t o r y p r o h i b i t i o n a g a i n s t a worker's r e l e a s e o f r i g h t s t o f u t u r e m e d i c a l s e r v i c e s 
be a p p l i e d t o t h i r d p a r t y s e t t l e m e n t s . A c c o r d i n g l y , we d e c l i n e t o approve t h e 
p a r t i e s ' agreement "nunc p r o t u n c " t o June 30, 1990, p a r t i c u l a r l y where we d i d 
n o t approve t h e agreement p r i o r t o J u l y 1, 1990. 

I n c o n c l u s i o n , based on t h e r e a s o n i n g expressed above, we a r e w i t h o u t 
a u t h o r i t y t o approve t h e p a r t i e s ' agreement. Consequently, t h e s e t t l e m e n t s h a l l 
n o t be approved. 

A c c o r d i n g l y , t h e proposed agreement i s d i s a p p r o v e d as c o n t r a r y t o law. 

IT IS SO ORDERED. 

September 28, 1990 C i t e as 42 Van N a t t a 2113 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY O. TARPLEY, Claimant 

WCB Case Nos. 89-05526 & 89-05525 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Karen Werner, A s s o c i a t e A t t o r n e y 

James Dodge ( S a i f ) , Defense A t t o r n e y 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f Ref e r e e 
Myzak's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c u r r e n t back c o n d i 
t i o n as a "new i n j u r y " o r a g g r a v a t i o n ; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and (3) d e c l i n e d t o con
t i n u e t h e h e a r i n g . On r e v i e w , t h e i s s u e s a r e remand and r e s p o n s i b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

FINDINGS OF ULTIMATE FACT 

Dr. Hayes' d e p o s i t i o n was o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o h e a r i n g . 
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C l a i m a n t ' s 1974 i n j u r y and r e l a t e d 1985 s u r g e r y i n d e p e n d e n t l y c o n t r i b u t e d 
t o h i s c u r r e n t low back p a t h o l o g y . The November 1987 work i n j u r y and t h e work 
a c t i v i t y on October 1 1 , 1988 d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g p a t h o l o g y . 

CONCLUSIONS OF LAW AND OPINION 

Remand 

A t h e a r i n g , t h e Referee d e n i e d L i b e r t y N o r t h w e s t ' s m o t i o n t o l e a v e t h e 
r e c o r d open so t h a t i t c o u l d o b t a i n t h e d e p o s i t i o n o f t h e t r e a t i n g p h y s i c i a n , 
Dr. Hayes. I n i t s b r i e f , L i b e r t y Northwest r e q u e s t s t h a t we remand t h e case t o 
t h e R e f e r e e f o r t h e purpose o f t a k i n g Dr. Hayes' d e p o s i t i o n . 

The Board may remand a case f o r t h e r e c e i p t o f a d d i t i o n a l e v i d e n c e i f i t 
d e t e r m i n e s t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f 
f i c i e n t l y d e v e l o p e d . ORS 656.295(3). To m e r i t remand f o r c o n s i d e r a t i o n o f 
a d d i t i o n a l e v i d e n c e i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t 
o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s 
v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; P e l f i n a I \ Lopez, 37 Van N a t t a 164, 170 ( 1 9 8 5 ) . 

Here, L i b e r t y Northwest s o l i c i t e d Dr. Hayes' o p i n i o n i n November 1988, 
and a g a i n i n January and February 1989. I t t h e n w a i t e d u n t i l June 9, 1989, 
t w e l v e days b e f o r e t h e h e a r i n g , t o r e q u e s t f u r t h e r c l a r i f i c a t i o n f r o m Dr. Hayes. 
I f L i b e r t y N o r t h w e s t had r e q u e s t e d c l a r i f i c a t i o n sooner, i t w o uld have r e a l i z e d 
t h e need f o r a d e p o s i t i o n i n t i m e t o schedule one p r i o r t o h e a r i n g . T h e r e f o r e , 
we f i n d t h a t t h e d e p o s i t i o n was a v a i l a b l e w i t h due d i l i g e n c e a t t h e t i m e o f 
h e a r i n g . A c c o r d i n g l y , we d e c l i n e t o remand t h i s case. 

R e s p o n s i b i l i t y 

On Oct o b e r 1 1 , 1988, c l a i m a n t e x p e r i e n c e d a d i s a b l i n g f l a r e - u p o f low 
back p a i n f o l l o w i n g an i n c i d e n t a t work f o r t h e employer. L i b e r t y N o r t h w e s t was 
on t h e r i s k a t t h e t i m e . C l a i m a n t has two p r i o r a c c e p t e d low back i n j u r y c l a i m s 
w i t h t h e same employer, one i n September 1974 and t h e o t h e r i n November 1987. 
SAIF was on t h e r i s k f o r t h e 1974 i n j u r y ; L i b e r t y Northwest was on t h e r i s k f o r 
t h e 1987 c l a i m . 

R e s p o n s i b i l i t y i s f i x e d w i t h L i b e r t y Northwest as t h e i n s u r e r w i t h t h e 
most r e c e n t a c c e p t e d c l a i m . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , L i b e r t y N o r t h w e s t 
must p r o v e a f f i r m a t i v e l y t h a t t h e September 1974 i n j u r y w i t h SAIF l a s t i n d e p e n 
d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s low back p a t h o l o g y , as d i s t i n c t f r o m h i s 
symptoms. 

The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y t o L i b e r t y N o r t h w e s t , based on her 
c o n c l u s i o n t h a t t h e October 11 , 1988 i n c i d e n t i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s need f o r m e d i c a l t r e a t m e n t and d i s a b i l i t y . On r e v i e w , L i b e r t y N o r t h 
west argues t h a t SAIF i s r e s p o n s i b l e because Dr. Hayes' o p i n i o n e s t a b l i s h e s t h a t 
c l a i m a n t ' s October 1988 f l a r e - u p was a consequence o f h i s September 1974 i n j u r y 
and r e l a t e d s u r g e r y i n March 1985. We agree t h a t SAIF i s r e s p o n s i b l e . 

C l a i m a n t ' s September 1974 i n j u r y o c c u r r e d when he was h i t i n t h e low back 
and p e l v i s w i t h a 3 0 - i n c h d i a m e t e r l o g . As a r e s u l t o f t h i s i n j u r y , c l a i m a n t 
s e r i o u s l y damaged h i s lumbar s p i n e and underwent low back s u r g e r y i n March 1985, 
i n c l u d i n g a laminectomy and discectomy a t L5-S1 and a decompression a t L4-L5 and 
L5-S1. C l a i m a n t ' s low back symptoms improved somewhat a f t e r t h e s u r g e r y , b u t he 
has e x p e r i e n c e d d a i l y low back d i s c o m f o r t s i n c e t h e 1974 i n j u r y . The c l a i m w i t h 
SAIF was l a s t c l o s e d w i t h an award o f 40 p e r c e n t unscheduled permanent d i s a b i l -
i t y f o r t h e low back, and 20 p e r c e n t scheduled d i s a b i l i t y f o r t h e l e f t l e g . 
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The November 1987 i n c i d e n t o c c u r r e d when c l a i m a n t was p e r f o r m i n g a 
p u l l i n g and t w i s t i n g maneuver a t work. M e d i c a l r e c o r d s a t t h e t i m e document i n 
c r e a s e d symptoms, b u t no o b j e c t i v e m e d i c a l e v i d e n c e o f a w o r s e n i n g o f c l a i m a n t ' s 
p r i o r back i n j u r y . On January 8, 1988, Dr. Donahoo r e p o r t e d t h a t t h e November 
1987 i n c i d e n t had r e s o l v e d w i t h o u t a d d i t i o n a l permanent i m p a i r m e n t , and t h a t 
t h e r e had been no " e s s e n t i a l w orsening o v e r a l l " as a r e s u l t o f t h e 1987 
i n c i d e n t . 

A t t h e t i m e o f t h e most r e c e n t i n c i d e n t i n October 1988, c l a i m a n t f e l t a 
snap i n h i s low back w h i l e h e l p i n g an employee l i f t a saw a t work. He developed 
p a i n i n h i s low back, r i g h t h i p and l e g s and was unable t o c o n t i n u e w o r k i n g . On 
November 8, 1988, c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , Dr. Hayes, o r t h o p e d i c 
s u r g e o n , c h a r a c t e r i z e d t h e October 1988 i n c i d e n t as an " e x a c e r b a t i o n o f 
[ c l a i m a n t ' s ] back p a i n . " He op i n e d t h a t c l a i m a n t ' s c o n t i n u i n g back problems 
were t h e r e s u l t o f t h e 1974 i n j u r y and u n r e l a t e d t o t h e November 1987 i n j u r y . 
On J a n u a r y 18, 1989, Dr. Hayes op i n e d t h a t t h e October 1988 i n c i d e n t d i d n o t 
s i g n i f i c a n t l y worsen c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n . On F e b r u a r y 9, 1989, 
Dr. Hayes o p i n e d t h a t t h e October 1988 i n c i d e n t d i d n o t i n d e p e n d e n t l y c o n t r i b u t e 
to. a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . F i n a l l y , On June 9, 1989, 
Dr. Hayes e x p l a i n e d t h a t because o f c l a i m a n t ' s a l t e r e d back mechanics a f t e r h i s 
1985 s u r g e r y , t h e 1988 f l a r e - u p f o l l o w e d as a r e s u l t o r consequence o f t h e 
s u r g e r y . 

There i s no m e d i c a l o p i n i o n i n t h e r e c o r d c o n t r a r y t o t h e o p i n i o n s o f 
Drs. Hayes and Donahoo. We ar e persuaded by t h i s m e d i c a l r e c o r d t h a t c l a i m a n t ' s 
1974 i n j u r y c o n t i n u e s t o i n d e p e n d e n t l y c o n t r i b u t e t o h i s c u r r e n t low back 
p a t h o l o g y . The o p i n i o n s o f Drs. Hayes and Donahoo f u r t h e r persuade us t h a t t h e 
work i n j u r y i n 1987 and t h e work a c t i v i t y i n October 1988 c o n t r i b u t e d t o i n 
c r e a s e d symptoms, b u t d i d n o t worsen c l a i m a n t ' s u n d e r l y i n g p a t h o l o g y . A ccord
i n g l y , we con c l u d e t h a t c l a i m a n t ' s 1974 i n j u r y l a s t i n d e p e n d e n t l y c o n t r i b u t e d t o 
h i s low back p a t h o l o g y . As a r e s u l t , SAIF i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , and we r e v e r s e t h e Referee on t h i s i s s u e . 

ORDER 

The Referee's o r d e r d a t e d J u l y 17, 1989 i s r e v e r s e d . L i b e r t y Northwest 
I n s u r a n c e C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The SAIF C o r p o r a t i o n ' s 
d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o SAIF f o r f u r t h e r p r o c e s s i n g 
a c c o r d i n g t o law. 

September 28, 1990 C i t e as 42 Van N a t t a 2115 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES D. TATE, Claimant 
WCB Case No. CO-00040 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

On August 28, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement, as supplemented by t h e addendum, i n t h e a b o v e - c a p t i o n e d 
m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d e r a t i o n o f t h e payment o f $50,000 
by t h e SAIF C o r p o r a t i o n , c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' 
c ompensation b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . 

The agreement and addendum are i n accordance w i t h t h e t e r m s and c o n d i t i o n s 
p r e s c r i b e d by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does 
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n o t f i n d any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See 
ORS 6 5 6 . 2 3 6 ( 1 ) . A c c o r d i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n agreement and 
addendum a r e approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . 

P a r e n t h e t i c a l l y , we n o t e t h a t , i n t h e addendum, SAIF agreed t o advance 
c l a i m a n t $2,500 p e n d i n g Board r e v i e w o f t h e agreement. The addendum f u r t h e r 
p r o v i d e s t h a t , i f t h e Board d i s a p p r o v e s t h e agreement, t h e advance payment w i l l 
be d e d u c t e d as an overpayment from any temporary d i s a b i l i t y b e n e f i t s , as w e l l as 
permanent d i s a b i l i t y b e n e f i t s , t h a t may be awarded i n t h e f u t u r e . The agreement 
t o deduct t h e advance payment from any f u t u r e t e m p o r a r y d i s a b i l i t y b e n e f i t s i s 
c o n t r a r y t o law. See, e.g., M i l t o n D. F o r e l l , 41 Van N a t t a 2194 ( 1 9 8 9 ) ; Buddy 
T i l l m a n , 41 Van N a t t a 239 ( 1 9 8 9 ) ; W i l l i a m J. Dale, 39 Van N a t t a 632 ( 1 9 8 7 ) ; 
H a r o l d D. Bat e s , 38 Van N a t t a 992 (19 8 6 ) . Because we a r e a p p r o v i n g t h i s a g r e e 
ment, however, t h e o f f e n s i v e p o r t i o n o f t h e addendum i s o f no l e g a l e f f e c t . 

I T IS SO ORDERED. 

September 28. 1990 C i t e as 42 Van N a t t a 2116 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PATTI L. WILSON, Claimant 
WCB Case No. 89-08089 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t awarded an 
a t t o r n e y f e e o u t o f compensation r a t h e r t h a n awarding an assessed f e e . The 
i s s u e on r e v i e w i s a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h i s a d d i t i o n a l 
comment. C l a i m a n t argues she i s e n t i t l e d t o an assessed f e e because t h e agg r a 
v a t i o n d e n i a l was r e s c i n d e d i m m e d i a t e l y b e f o r e t h e h e a r i n g . S i n c e t h e Refer e e ' s 
o r d e r has been i s s u e d , t h e Board has i s s u e d Duane L. Jones, 42 Van N a t t a 875 
( 1 9 9 0 ) , i n w h i c h i t h e l d t h a t a c l a i m a n t ' s a t t o r n e y would n o t be e n t i t l e d t o an 
assessed f e e when t h e i n s u r e r r e a s o n a b l y i s s u e s and t h e n r e a s o n a b l y r e s c i n d s a 
d e n i a l b e f o r e a h e a r i n g . We f i n d t h e Jones h o l d i n g a p p l i c a b l e i n t h i s m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 7, 1989 i s a f f i r m e d . 
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I n the Matter of the Compensation of 
KEVIN C. HOFFMAN, Claimant 

WCB Case No. 89-01764 
ORDER ON REVIEW 

S t a r r & Vinson, Claimant Attorneys 
Employers Defense Counsel, Defense Attorneys 

Reviewed by Board Members Cushing and Myers. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee (Mirassou) 
McWilliams' order t h a t : (1) i n c r e a s e d claimant's scheduled permanent d i s a b i l i t y 
award f o r l o s s of use or f u n c t i o n of h i s b i l a t e r a l foot c o n d i t i o n from 26 per
cent (35.1 degrees) f o r the r i g h t foot and 28 percent (37.8 degrees) f o r the 
l e f t foot as awarded by a Determination order, to 37 percent (49.5 degrees) for 
each f o o t ; and (2) granted the i n s u r e r ' s o f f s e t request f o r overpaid temporary 
d i s a b i l i t y . The i n s u r e r c r o s s - r e q u e s t s review of t h a t p o r t i o n of the order 
t h a t : (1) i n c r e a s e d claimant's scheduled permanent d i s a b i l i t y award f o r h i s 
b i l a t e r a l foot c o n d i t i o n from 26 percent for the r i g h t foot and 28 percent for 
the l e f t foot to 37 percent for each foot; and (2) d e c l i n e d to grant i t s request 
t o o f f s e t overpaid permanent d i s a b i l i t y b e n e f i t s . On review, the i s s u e s are ex
t e n t of permanent d i s a b i l i t y and o f f s e t . We a f f i r m i n p a r t , and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

We adopt the Referee's "Findings of F a c t " with the e x c e p t i o n t h a t the "Dr. 
B u t t e r s " r e f e r r e d to i n the l a s t paragraph of page 2, was Dr. Jones who per
formed the c l o s i n g examination, we f u r t h e r supplement: 

There was not a November 15, 1988 Determination Order i s s u e d . 

The February 24, 1987 Determination Order was not appealed by claimant. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t of permanent d i s a b i l i t y 

Because the Determination Order i n i s s u e here was p u b l i s h e d on December 
20, 1988, the "standards" adopted e f f e c t i v e J u l y 1, 1988, (former 436-35-001 et 
sea;), as amended by temporary r u l e s e f f e c t i v e August 19, 1988, apply to the r a t 
i n g of c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-010 through 
436-35-260 apply to the r a t i n g of scheduled permanent p a r t i a l d i s a b i l i t i e s . 
Former OAR 436-35-010(1). 

D i s a b i l i t y under the standards 

We adopt the Referee's c o n c l u s i o n s concerning the extent of c l a i m a n t ' s 
permanent d i s a b i l i t y with the exception of the f i n d i n g s which g i v e claimant 15 
p e r c e n t per foot f o r impairment r e s u l t i n g from a " f r a c t u r e of the c a l c a n e u s bone 
which l i m i t s the a b i l i t y to stand, walk, or run." 

I n c a l c u l a t i n g the extent of claimant's d i s a b i l i t y we r e f e r to the range 
of motion measurements, atrophy of the heel pads, and h y p e r s e n s i t i v i t y of the 
h e e l pads as reported by Dr. Jones i n h i s November 15, 1988 c l o s i n g examination. 
Claimant has l o s s of s u b t a l a r i n v e r s i o n and e v e r s i o n i n each foot f o r a r a t i n g 
of 5 percent and 4 percent r e s p e c t i v e l y . I n the r i g h t foot c l a i m a n t ' s r e t a i n e d 
d o r s i f l e x i o n i s 15 degrees f o r 2 percent, and r e t a i n e d p l a n t a r f l e x i o n i s 20 de
grees f o r 7 percent. I n the l e f t foot claimant's r e t a i n e d d o r s i f l e x i o n i s 10 
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degrees f o r 4 percent, and r e t a i n e d p l a n t a r f l e x i o n i s 25 degrees f o r 5.5 per
cent. Dr. Jones a l s o reported atrophy of the heel pads which we r a t e a t 5 per
cent each, as w e l l as h y p e r s e n s i t i v i t y i n the heel pads which we r a t e a t 5 per
cent each. 

Having determined each value necessary to compute c l a i m a n t ' s d i s a b i l i t y 
under the standards we proceed to t h a t c a l c u l a t i o n . When the t o t a l l o s s of 
range of motion i n the r i g h t foot i s 18 percent, combined with 5 percent f o r 
atrophy, and 5 percent f o r h y p e r s e n s i t i v i t y , the r e s u l t i s 26 perce n t . When the 
t o t a l range of motion i n the l e f t foot i s 18.5 percent, combined w i t h 5 percent 
f o r atrophy; and 5 percent f o r h y p e r s e n s i t i v i t y , the r e s u l t i t 27 pe r c e n t . 
Claimant's d i s a b i l i t y , t h e r e f o r e , under the standards i s 26 percent f o r the 
r i g h t foot and 27. percent f o r the l e f t foot. 

D i s a b i l i t y o u t s i d e the standards 

E i t h e r p a r t y may e s t a b l i s h t h a t the record, as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g evidence t h a t the degree of permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more or l e s s than the entitlement i n d i c a t e d by the "standards". 
ORS 656.283(7) and 656.295(5). To be c l e a r and convincing, evidence must e s t a b 
l i s h t h a t the t r u t h of the a s s e r t e d f a c t i s "highly probable." R i l e y H i l l 
G eneral C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 302 (1987). 

The Referee found by c l e a r and convincing evidence t h a t c l a i m a n t was e n t i 
t l e d t o an a d d i t i o n a l 15 percent impairment r a t i n g f o r a " f r a c t u r e of the 
cal c a n e u s bone which l i m i t s the a b i l i t y to stand, walk, or run" f o r each foot. 
For support, the Referee r e l i e d on OAR 436-35-240(1) which was not i n e f f e c t a t 
the time c l a i m a n t was r a t e d . 

We have p r e v i o u s l y held t h a t amendments to the standards merely e s t a b l i s h 
t h a t the d i s a b i l i t y standards were amended at a time f o l l o w i n g c l o s u r e of 
cl a i m a n t ' s i n j u r y c l a i m , and do not c o n s t i t u t e c l e a r and convincing evidence 
t h a t the c l a i m a n t ' s l o s s of use or func t i o n i s g r e a t e r than p r e v i o u s l y awarded. 
Joseph Anger, 41 Van Natta 827 (1989). 

Proceeding to the m e r i t s , we do not f i n d t h a t the l a y and medical r e c o r d 
e s t a b l i s h e s t h a t i t i s "hig h l y probable" t h a t the f r a c t u r e of the c a l c a n e u s bone 
i n both f e e t l i m i t e d c l a i m a n t ' s a b i l i t y to stand, walk, or run. The November 
15, 1988 c l o s i n g examination by Dr. Jones was rendered a f t e r c l a i m a n t had recov
ered from h i s surgery. The report does not i n d i c a t e t h a t the f r a c t u r e d 
c a l c a n e u s bone has r e s t r i c t e d claimant's a b i l i t y t o perform t h e s e movements. 
L i k e w i s e , we a l s o conclude t h a t claimant has not proved by c l e a r and c o n v i n c i n g 
evidence a l o s s of foot pads beyond the 5 percent a l r e a d y awarded f o r atrophy, 
nor a l o s s of endurance r e s u l t i n g from the b i l a t e r a l foot c o n d i t i o n . 

A c c o r d i n g l y , claimant has not presented c l e a r and convincing evidence t h a t 
h i s award under the standards does not adequately r e f l e c t h i s l o s s use or func
t i o n of h i s b i l a t e r a l foot c o n d i t i o n . Accordingly, we conclude t h a t c l a i m a n t ' s 
permanent d i s a b i l i t y was 26 percent for the r i g h t foot and 28 percent f o r the 
l e f t f o o t . Inasmuch as the i n s u r e r requested a red u c t i o n of the Re f e r e e ' s award 
of permanent d i s a b i l i t y , and not a reduction of the award per the Determination 
Order, we w i l l not f u r t h e r reduce the d i s a b i l i t y as awarded under the December 
20, 1988 Determination Order. 

O f f s e t of temporary d i s a b i l i t y 

R e l y i n g p a r t l y on the b e l i e f t h a t claimant d i d not co n t e s t the p r o p r i e t y 
of an o f f s e t of overpaid temporary d i s a b i l i t y b e n e f i t s , the Referee found t h a t 
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an o f f s e t was appropriate and accordingly authorized an o f f s e t from October 10, 
1988 through November 7, 1988. We disag r e e . 

Claimant contends t h a t he was not r e l e a s e d to r e g u l a r work and m e d i c a l l y 
s t a t i o n a r y u n t i l November 15, 1988. An i n s u r e r must pay a worker temporary d i s 
a b i l i t y u n t i l the worker i s r e l e a s e d to r e g u l a r work and i s m e d i c a l l y s t a t i o n 
ary, or the worker becomes medi c a l l y s t a t i o n a r y and the c l a i m i s c l o s e d . 
F a z z o l a r i v. United Beer D i s t r i b u t o r s , 91 Or App 592 (1988). The r e c o r d shows 
cl a i m a n t was given a r e g u l a r work r e l e a s e on October 10, 1988, but d i d not r e 
t u r n t o work because none was a v a i l a b l e . Dr. Jones found cl a i m a n t m e d i c a l l y 
s t a t i o n a r y on November 15, 1988. Thus, claimant was e n t i t l e d t o temporary d i s 
a b i l i t y from October 10, 1988 through November 7, 1988. Accordingly, the i n 
s u r e r was not e n t i t l e d t o an overpayment for t h i s p e r i o d of time. The i n s u r e r 
p r o v i d e s no argument otherwise. 

O f f s e t of permanent d i s a b i l i t y 

The Referee concluded t h a t the absence i n the record of an a l l e g e d Novem
ber 15, 1988 Determination Order amounted to a f a i l u r e of proof, and d e c l i n e d to 
grant an o f f s e t of permanent d i s a b i l i t y b e n e f i t s to the i n s u r e r . Because we 
have concluded t h e r e i s no November 15, 1988 Determination Order, we proceed to 
co n s i d e r the m e r i t s of the i n s u r e r ' s request. 

The i n s u r e r contends t h a t i t should be allowed to o f f s e t the d i f f e r e n c e 
between the February 24, 1987 Determination Order award of 40 percent per foot, 
and h i s c u r r e n t d i s a b i l i t y r a t i n g of 26 percent f o r the r i g h t foot and 28 per
cent f o r the l e f t foot as awarded by the December 20, 1988 Determination Order. 

The E v a l u a t i o n S e c t i o n had a u t h o r i t y to r a t e a c l a i m a n t ' s permanent d i s 
a b i l i t y a t the time i t l a s t c l o s e d the c l a i m on December 20, 1988. However, i t 
had no a u t h o r i t y to a l t e r the p r i o r award of February 24, 1987, which had become 
f i n a l by op e r a t i o n of law. Romilda Williams, 41 Van Natta 1887 (1989). Thus, 
the E v a l u a t i o n S e c t i o n ' s reduction of claimant's p r i o r award was i n v a l i d . 
T h e r e f o r e , s i n c e the E v a l u a t i o n S e c t i o n had a u t h o r i t y to determine c l a i m a n t ' s 
permanent d i s a b i l i t y a t the time of c l o s u r e , the December 20, 1988 Determination 
Order, i n e f f e c t , d e c l i n e d to award permanent d i s a b i l i t y beyond the 40 percent 
per foot t h a t claimant had p r e v i o u s l y been awarded. Consequently, s i n c e we have 
found above t h a t c l a i m a n t ' s permanent d i s a b i l i t y does not exceed 40 percent for 
each foot, no overpayment of compensation e x i s t s . See Randy S t r a z i , 42 Van 
Natta 1116 (1990). 

ORDER 

The Referee's order dated May 24, 1989 i s affirmed i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n of the Referee's order t h a t i n c r e a s e d c l a i m a n t ' s permanent 
d i s a b i l i t y award beyond the December 20, 1988 Determination Order i s r e v e r s e d . 
The award granted by the aforementioned Determination Order i s r e i n s t a t e d and 
af f i r m e d , w i t h the exception of t h a t part of the order which attempts to reduce 
the p r e v i o u s awards of 40 percent (54 degrees) scheduled permanent d i s a b i l i t y 
granted by the February 24, 1987 Determination Order. That p o r t i o n of the 
R e f e r e e ' s order t h a t authorized the i n s u r e r an o f f s e t of temporary d i s a b i l i t y i s 
r e v e r s e d . The remainder of the order i s affirmed. 
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I n the Matter of the Compensation of 
MACK T. EUBANKS, Claimant 

WCB Case No. 89-06087 
ORDER ON REVIEW 

Doblie & A s s o c i a t e s , Claimant Attorneys 
Davis & Bostwick, Defense Attorneys 

Reviewed by Board Members Perry and Howell. 

Claimant r e q u e s t s review of Referee Mongrain's order which: (1) d e c l i n e d 
t o award temporary t o t a l d i s a b i l i t y b e n e f i t s between March 21, 1989 and A p r i l 
17, 1989; (2) d e c l i n e d to a s s e s s a penalty and a s s o c i a t e d a t t o r n e y fee f o r 
a l l e g e d unreasonable f a i l u r e to pay temporary d i s a b i l i t y b e n e f i t s ; and (3) 
awarded 2 percent (3 degrees) scheduled permanent d i s a b i l i t y f o r l o s s of use or 
f u n c t i o n of each hand f o r c a r p a l tunnel syndrome, whereas a Determination Order 
awarded no scheduled d i s a b i l i t y . On review, the i s s u e s are temporary d i s a b i l i t y 
b e n e f i t s , e x t e n t of scheduled permanent d i s a b i l i t y , and p e n a l t i e s and a s s o c i a t e d 
a t t o r n e y f e e s . We a f f i r m i n par t and modify i n p a r t . 

FINDINGS OF FACT 

The Board adopts the Referee's "Findings of F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y 

The Board adopts the Referee's "Opinion" and "Conclusions of Law" with r e 
spect t o the i s s u e of temporary d i s a b i l i t y . Because we conclude t h a t the s e l f -
i n s u r e d employer p r o p e r l y terminated claimant's temporary d i s a b i l i t y b e n e f i t s , 
we conclude t h a t a pen a l t y and a s s o c i a t e d attorney fee f o r r e f u s a l t o pay those 
b e n e f i t s i s not due. 

Exte n t of Scheduled D i s a b i l i t y 

The Board adopts the Referee's "Opinion" and "Conclusions of Law" with r e 
spect t o the i s s u e of extent of scheduled permanent d i s a b i l i t y w ith the f o l l o w 
ing m o d i f i c a t i o n . 

OAR 436-35-010(7) does not allow for an award higher or lower than the 
s t a t e d 5 percent f o r each body p a r t . See L a r r y L. McDouqal, 42 Van Natta 1544 
(1990) (under OAR 436-35-320(4), more than one 5 percent impairment v a l u e f o r 
l o s s of r e p e t i t i v e use of a body par t may be awarded i f more than one "body 
p a r t " had l i m i t e d use due to compensable i n j u r y or d i s e a s e . ) We agree w i t h the 
Referee t h a t claimant s u f f e r s c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use of h i s 
hands. A c c o r d i n g l y , claimant i s awarded 5 percent (7.5 degrees) f o r l i m i t a t i o n s 
of r e p e t i t i v e use of each hand due to h i s c a r p a l tunnel c o n d i t i o n . 

On the r e c o r d as a whole, we are not persuaded t h a t claimant has shown by 
c l e a r and co n v i n c i n g evidence t h a t he s u f f e r s a d d i t i o n a l impairments t h a t a r e 
not adequately d e s c r i b e d by the standards. 

ORDER 

The R e f e r e e ' s order dated J u l y 28, 1989 i s affirmed i n p a r t and modified 
i n p a r t . That p o r t i o n which awarded 2 percent (3 degrees) scheduled d i s a b i l i t y 
f o r the r i g h t forearm and 2 percent (3 degrees) scheduled d i s a b i l i t y f o r the 
l e f t forearm, whereas a Determination Order awarded no scheduled d i s a b i l i t y , i s 
modified to award 5 percent (7.5 degrees) scheduled d i s a b i l i t y f o r each forearm. 
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The remainder of the order i s affirmed. Claimant's a t t o r n e y i s awarded 25 per
cent of the i n c r e a s e d compensation created by t h i s order, payable d i r e c t l y to 
c l a i m a n t ' s a t t o r n e y . However, the t o t a l attorney fees awarded by the Referee 
and Board orders s h a l l not exceed $3,800. 

September 28, 1990 C i t e as 42 Van Natta 2121 (1990) 

I n the Matter of the Compensation of 
ROGER F. OMAN, Claimant 

WCB Case Nos. 89-09332, 89-09331, 89-09330, 89-09329, 88-020888, 88-20887, 88-
20886, 88-14663, 88-14662, 88-14661, 88-12960, 88-12300 & 88-12299 

ORDER ON REVIEW 
Parker & Bush, Claimant Attorneys 

Kenneth L. K l e i n s m i t h , Defense Attorney 
Waggoner, et a l . , Defense Attorneys 

Scheminske & Lyons, Defense Attorneys 
Randolph H a r r i s ( S a i f ) , Defense Attorney 

S t a f f o r d H a z e l e t t , Defense Attorney 

Reviewed by Board Members Howell and Speer. 

L i b e r t y Northwest Insurance Corporation requests review of t h a t p o r t i o n of 
Referee Neal's order t h a t r e q u i r e d i t , as the u l t i m a t e l y r e s p o n s i b l e party, to 
reimburse the SAIF Corporation, paying agent under an ORS 656.307 order. On r e 
view, the i s s u e i s j u r i s d i c t i o n to order reimbursement. We v a c a t e i n p a r t and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

I n t h i s r e s p o n s i b i l i t y case, the SAIF Corporation was designated paying 
agent by an ORS 656.307 order. The Referee found L i b e r t y Northwest Insurance 
C o r p o r a t i o n r e s p o n s i b l e . The Referee a l s o ordered L i b e r t y Northwest to "make 
the n e c e s s a r y adjustments" with SAIF, under the ORS 656.307 order. 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e of reimbursement between c a r r i e r s i s not a matter concerning a 
c l a i m under ORS 656.704(3) and ORS 656.726(2). EBI Companies v. Kemper Group 
In s u r a n c e , 92 Or App 319 (1988). "Neither the Hearings D i v i s i o n nor the Board 
has j u r i s d i c t i o n over matters t h a t do not concern a c l a i m . " Ashley v. Univer
s i t y of Oregon, 100 Or App 588, 589 (1990). ORS 656.307(3) p r o v i d e s t h a t once a 
d e t e r m i n a t i o n of r e s p o n s i b i l i t y i s made, the d i r e c t o r s h a l l order n e c e s s a r y ad
justments. Consequently, the Referee lacked j u r i s d i c t i o n to order reimburse
ment. N e l l i e D. Reinsch, 42 Van Natta 488 (1990). 

ORDER 

The R e f e r e e ' s J u l y 17, 1989 order i s a ffirmed i n p a r t and vacated i n p a r t . 
That p o r t i o n of the order t h a t d i r e c t e d L i b e r t y Northwest Insu r a n c e Corporation 
t o reimburse the SAIF Corporation i s vacated. The remainder of the Referee's 
order i s a f f i r m e d . 
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No. 312 June 27, 1990 329 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
James G. Adams, Claimant. 

G I U S T I W I N E CO. 
and E B I Companies, 

Petitioners, 
v. 

James G. ADAMS, 
United Pacific Insurance, Western Employers Insurance 

and Royal Insurance, 
Respondents. 

(86-08747, 85-15626, 86-01876, 86-08746; CA A61582) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 12, 1990. 

Patric J . Doherty, Portland, argued the cause for peti^ 
tioners. With him on the brief were Karl i L . Olson and 
Rankin, VavRosky, Doherty, MacColl & Mersereau, Port
land. 

James L . Edmunson, Eugene, argued the cause for 
respondent James G. Adams. With him on the brief was Mal-
agon, Moore & Johnson, Eugene. 

Dary l l E . K l e i n , Portland, waived appearance for 
respondent Royal Insurance. 

Craig A. Staples and Roberts, Reinisch & Klor, P.C., Port
land, waived appearance for respondent Western Employers 
Insurance. 

O. R. Skopil, I II and Cooney, Moscato & Crew, Portland, 
waived appearance for respondent United Pacific Insurance. 

Before Graber, Presiding Judge pro tempore, and Riggs 
and Edmonds, Judges. 

R I G G S , J . 

Graber, P. J . pro tempore, concurring. 
Cite as 102 Or App 329 (1990) 331 

R I G G S , J . 

Employer seeks review of an order of the Workers' 
Compensation Board after remand. In Giusti Wine Co. v. 
Adams, 94 Or App 175, 764 P2d 620 (1988), we remanded the 
case to the Board for a determination of whether claimant had 
"good cause" under ORS 656.319(l)(b) for failure to file a 
request for a hearing within the statutory period.1 The Board 

' O R S 656.319(1) provides: 

"With respect to objection by a claimant to denial of a claim for compensation 
under O R S 656.262, a hearing thereon shall not be granted and the claim shall not 
be enforceable unless: 

"(a) A request for hearing is filed not later than the 60th day after the claimant 
was notified of the denial; or 

"(b) The request is filed not later than the 180th day after notification of denial 
and the claimant establishes at a hearing that there was good cause for failure to 
file the request by the 60th day after notification of denial." 



Van N a t t a ' s 
concluded that claimant had good cause, and employer assigns 
error to that holding. We affirm. 

We recite the facts from our first opinion: 
"On August 19,1985, [employer] issued a denial of respon

sibility for claimant's aggravation claim. It sent the letter by 
certified mail, return receipt requested, to claimant's correct 
address. Claimant did not claim the letter, despite notices left 
by the post office on August 21 and 27. On October 29, 1985, 
employer sent a copy of the notice of denial through the reg
ular mail. Claimant received it on November 4,1985. He filed 
a request for hearing on December 18, 1985." 94 Or App at 
176. 

The referee concluded that claimant had good cause for the 
late filing, because there was no evidence that he received 
notification of the August 19, 1985, denial until he received 
the copy on November 4. He reversed the denial. 

On remand, the Board concluded: 
"Claimant testified that he never received the post office's 

notices regarding the certified denial letter of August 19,1985. 
The Referee found claimant to be credible, and we find no 
reason to disturb that finding on review. Accordingly, we find 
that, despite reasonable diligence, claimant did not receive 
actual notification of the denial until he received the second 
letter on November 4, 1985. Because claimant could not be 
expected to file a request for hearing on the denial prior to 

332 Giusti Wine Co. v. Adams 

that date of notification, we find good cause for his delay in 
filing the hearing request. The hearing request is not barred. 
See ORS 656.319(l)(b)." 

Employer argues that the Board's determination of good cause 
is not supported by substantial evidence and that the order is 
"legally erroneous because it equates 'notification' under ORS 
656.319(l)(b) with receipt, not mailing." 

We review the Board's determination of good cause 
for substantial evidence and errors of law. ORS 656.298(6); 
Cowart v. SAIF, 94 Or App 288, 290, 765 P2d 226 (1988). 
"Good cause in this context means 'mistake, inadvertence, 
surprise or excusable neglect,' as those terms are used in 
O R C P 71B(1)." Hempel v. SAIF, 100 Or App 68, 70, 784 P2d 
1111 (1990). Claimant testified that he did not receive the 
denial letter of August 19,1985, or any of the notices regarding 
that letter left at his address by the post office. The referee 
found that claimant's testimony regarding his back pain was 
credible, and he gave no indication that claimant's testimony 
regarding notification of the denial was not credible. There
fore, there was substantial evidence to support the Board's 
finding that claimant did not receive actual notification of the 
denial until November 4, 1985, despite reasonable diligence. 
The Board's finding to that effect supports its conclusion that 
claimant had good cause for filing a request for a hearing after 
the 60-day statutory period had run, because this claimant 
could not be expected or required to file a request for a hearing 
until he had actually been notified of the denial. 

Employer argues that the Board's conclusion on good 
cause is inconsistent with Norton v. Compensation Depart-



meat, 252 Or 75, 448 P2d 382 (1968), and urges us to adopt the 
analysis of the dissenting Board member: 

"I do not consider claimant's alleged failure to receive post 
office notices of the certified letter as good cause because, if it 
is, the 60 day statutory period would in effect begin to run 
from the date that a claimant received notice. The Wright 
court has recently reasoned that such a principle is directly 
contrary to the Supreme Court's interpretation of ORS 
656.319(1) in Norton v. Compensation Department, [supra]. 
[Wright v. Bekins Moving & Storage Co., 97 Or App 45, 775 
P2d 857, rev den 308 Or 466 (1989).]" (Emphasis in original.) 

In Norton, the Supreme Court held that the 60-day 

Cite as 102 Or App 329 (1990) 333 

period in ORS 656.319(1) "after the claimant was notified of 
the denial" begins to run the date that notice of the denial is 
mailed, not the date that it is received, because mailing notice 
to the correct address "is presumed to bring knowledge to the 
addressee of the notice." 252 Or at 78. In Wright, we held that 
a hearing request filed more than 180 days after the denial was 
mailed could not be timely. 97 Or App at 49. The issue in that 
case was whether there were "extenuating circumstances" 
that could be the basis for relief from the 180-day time limita
tion of ORS 656.319(1). 97 Or App at 48-49. 

Here, the 60-day period in ORS 656.319(1) began 
running on August 19, 1985, when employer mailed the denial 
to claimant. See Norton v. Compensation Department, supra, 
252 Or at 78. Accordingly, the hearing request was filed more 
than 60 days, but less than 180 days, after notification of the 
denial. Claimant is required to show good cause for failure to 
file by the 60th day after the denial was mailed to overcome 
the presumption that he had knowledge of the denial within 
the 60-day period. See ORS 656.319(l)(b). Claimant demon
strated good cause under the statute. The Board did not grant 
any relief from the statutory time limitation that is not pro
vided by the statute, and it did not change the date that the 
statutory period effectively began to run. 2 

Affirmed. 

G R A B E R , P . J . pro tempore, concurring. 

I agree that we should affirm, but I write separately to" 
state more precisely the issue and my view of its proper resolu
tion. 

The majority correctly notes that we review the 
Board's determination of good cause for substantial evidence 
and errors of law. ORS 656.298(6). There is only one material 
finding of fact that we must review for substantial evidence: 
"[T]hat, despite reasonable diligence, claimant did not receive 
actual notification of the denial until he received the second 
letter on November 4, 1985." I agree with the majority that 
substantial evidence in the record supports that finding. 

The Board concluded that nonreceipt was good cause 

Employer's other arguments require no discussion. 
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for claimant's delay in filing the hearing request, reasoning 
that he could not be expected to file a request for hearing on a 
denial that he had not yet received. See Hempel v. SAIF, 100 
Or App 68, 70, 784 P2d 1111 (1990). The sole legal issue is 
whether the Board's conclusion erroneously interpreted a 
provision of law. Employer contends that the finding of non-
receipt is insufficient, as a matter of law, to constitute "good 
cause" under ORS 656.319(l)(b). 

More specifically, employer asserts that Norton v. 
Compensation Department, 252 Or 75, 448 P2d 382 (1968). 
precludes the Board's interpretation of good cause. Employer 
is wrong, because Norton did not answer the question here: 
whether nonreceipt of the notice of denial can be good cause. 
Norton held that the 60-day period for measuring the time
liness of a claimant's request for hearing runs from the mail
ing of the notice. It also held that mailing creates a 
presumption of receipt. The Board's conclusion in the present 
case is not inconsistent with either of those principles. 

Norton did not contain either of the holdings that 
employer ascribes to it. It did not make the presumption of 
receipt conclusive, as distinct from rebuttable, and it did not 
decide what the result would be if a particular claimant over
comes the presumption of receipt. The strongest evidence that 
the Board was correct on those two points is found in Norton 
itself: 

"It is, of course, conceivable that the mailing of the notice 
of denial will not bring notice of the denial to the workman 
within 60 days after the denial or will not bring notice within a 
reasonably substantial time after the mailing, all through no 
fault of the workman. What relief can be granted to the work
man in such event will have to depend upon the particular 
circumstances of each case." 252 Or at 78. 

The majority cleanly disposes of employer's final 
argument, which rests on Wright v. Bekins Moving & Storage 
Co., 97 Or App 45, 775 P2d 857, rev den 308 Or 466 (1989). 
There, we held that a request for hearing filed more than 180 
days after the mailing of the denial could not be timely. 
Because the present request was filed more than 60, but less 
than 180, days after employer mailed the denial, Wright does 
not apply. 

Accordingly, the Board's conclusion that claimant 
demonstrated good cause under the statute is consistent with 
the governing statutes and cases. We must affirm. 
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432 July 18, 1990 No. 329 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Robert M. Bryant, Claimant. 

W E Y E R H A E U S E R COMPANY, 
Petitioner, 

v. 
Robert M. B R Y A N T , 

Respondent. 
(WCB 86-01731; CA A60254) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 15,1989. 

Brian L . Pocock, Eugene, argued the cause and filed the 
brief for petitioner. 

Lynne W. McNutt, Coos Bay, argued the cause and filed 
the brief for respondent. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Reversed and remanded for reconsideration. 
434 Weyerhaeuser Co. v. Bryant 

R I C H A R D S O N , P . J . 

Employer seeks review of an order of the Workers' 
Compensation Board that set aside a denial on the ground 
that employer had improperly denied future medical benefits. 
We reverse and remand. 

Claimant, a timber faller, suffered a compensable low 
back strain in August, 1979. He received intermittent chi
ropractic treatments until July, 1980, when the claim was 
closed as non-disabling. In February, 1983, he briefly received 
therapy from Dr. Cohen, a chiropractor. 

In August, 1984, claimant received treatment for low 
back pain from Dr. Mang, a chiropractor. He returned to 
Mang in November, 1984, and, when the pain did not resolve, 
Mang referred him to Dr. Hockey, an orthopedic surgeon. 
Hockey concluded that claimant had a herniated disc and 
should have no further chiropractic treatments. 

Employer referred claimant to Dr. Howell, an 
osteopath, for examination in January, 1986. Howell found no 
objective basis for claimant's complaints of low back pain and 
concluded that the 1979 back strain had resolved. In his opin
ion, claimant's 1986 condition was not related to the indus
trial injury of 1979. He recommended that claimant receive no 
further chiropractic treatments. 

On January 30, 1986, employer wrote to claimant: 
"As a result of the recent medical examination done by Rich
ard K. Howell, D.O., it has been determined that further chi
ropractic treatment is not reasonable or necessary as it relates 



to your industrial injury of August 28, 1979. Therefore, 
Weyerhaeuser Company will not be responsible for any treat
ment rendered after January 30, 1986." 

Claimant sought a hearing. The referee concluded that chi
ropractic treatment for claimant's condition was not reason
able and necessary. The Board adopted the findings of the 
referee but concluded that employer's letter was a denial of 
future medical benefits and therefore was not appropriate 
under ORS 656.245(1). It set aside the denial. 

Whether or not the Board was correct, the resolution 
of that issue does not dispose of this review. Because employer 
had medical evidence that claimant's current condition is not 

Cite as 102 Or App 432 (1990) 435 

related to the compensable injury, employer was entitled to 
deny the compensability of the condition for which treatment 
was sought. The letter was not sufficient to do that. Johnson v. 
Spectra Physics, 303 Or 49, 58, 733 P2d 1367 (1987). It is 
apparent from the record, however, that the parties tried the 
case by agreement with that issue in mind. 

Accordingly, the referee should have decided the 
issue of compensability; however, he did not. Instead, he held 
only that "claimant has failed in his burden of proof to estab
lish that further chiropractic treatment is reasonable and nec
essary." The Board decided that that was not a proper basis on 
which to deny claimant's entitlement to all future chiropractic 
treatments. It should also have decided the additional issue of 
whether the condition for which claimant seeks treatment is 
compensable. We remand the case to the Board for recon
sideration of that issue. 

Reversed and remanded for reconsideration. 

No. 333 July 18, 1990 457 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Sharon S. Rager, Claimant. 

Sharon S. R A G E R , 
Petitioner, 

v. 
E B I C O M P A N I E S 

and Lincoln County School District, 
Respondents. 

(85-11532; CA A60485) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 18, 1989. 

Martin J . McKeown, Eugene, argued the cause for peti-, 
tioner. With him on the brief was Martin J . McKeown, P.C., 
Eugene. 
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Randy G. Rice, Portland, argued the cause for respondents. 

With him on the brief was Beers Zimmerman Rice & Isaacs, 
Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

N E W M A N , J . 

Affirmed. 
Cite as 102 Or App 457 (1990) 459 

N E W M A N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board that reversed the referee's order and 
denied payment for a home whirlpool unit. We affirm. 

The Board adopted, but also supplemented, the ref
eree's findings of fact. Claimant sustained compensable back 
and right hip injuries when she slipped and fell at work in 
March, 1983. In October, 1984, her treating chiropractor, Dr. 
Ray, declared her medically stationary but permanently 
impaired, and he released her for work. She continued to 
receive chiropractic treatment. Although claimant was able to 
return to work, her pain continued, primarily in the right hip 
and right buttock areas. The pain was worse when she was 
lying down, and it interfered with her sleep at night. 

In July, 1985, Orthopaedic Consultants evaluated 
claimant, on behalf of employer's insurer, E B I , and recom
mended a steroid injection or use of a non-steroidal anti
inflammatory drug. Claimant refused those therapies. Ray 
disagreed with Orthopaedic Consultants' recommendations 
and stated that claimant should be allowed to continue with 
the chiropractic treatment that he provided, because he 
believed it was effective in keeping her discomfort to a mini
mum. 

Claimant's pain continued and, in September, 1986, 
Ray prescribed the purchase of a home whirlpool unit to 
reduce claimant's pain arid to allow her to sleep. Nonetheless, 
in January, 1987, Ray stated again that claimant was respond
ing well to his chiropractic treatments. In May, 1987^ 
Orthopaedic Consultants reevaluated claimant and concluded 
that a whirlpool was unnecessary. The Board also found: 

"Claimant's physical discomfort responds well to chi
ropractic treatment, including a regimen of specific spinal 
adjustments, myofascial trigger point therapy, pulsed ultra
sound, positive galvanic stimulation, moist hydrotherapy and 
the use of prescribed exercises. This treatment is effective in 
relieving her chronic pain, allowing her to remain actively 
employed and function on a daily basis." 

The Board concluded: 
"In the present case, Dr. Ray, claimant's treating chi

ropractor, had treated claimant with specific chiropractic spi
nal adjustments, myofascial trigger point therapy, ultrasound, 

460 Raget v. E B I Companies 

cryotherapy, orthopedic support and prescribed exercise. 
Although the treatments had been quite effective in reducing 
the intensity, duration, severity and frequency of claimant's 
chronic pain, it had not been eliminated. Therefore, Dr. Ray 
prescribed a full-size Jacuzzi whirlpool. 



"Dr. Ray believed that the $4,000 home hot tub unit was 
quite justified since: (1) whirlpool type applications of moist 
heat are far more effective than a simple tub bath or heating 
pad; (2) claimant lived almost 25 miles from the nearest city 
that would have public hot tub facilities; and (3) claimant's 
modesty created a reluctance to frequent such public bathing 
facilities. He believed that the therapy was necessary so that 
claimant's chronic muscular spasms and pain were reduced 
prior to her retiring for the evening, thereby allowing her to 
sleep more fully and with less pain. 

"Although claimant has shown that a hot tub would pro
vide effective palliative treatment for her pain syndrome, she 
has not shown with particularity why she needs the service 
when the majority of workers with similar injuries do not. Dr. 
Ray repeatedly stated that his various chiropractic treat
ments were quite effective in controlling claimant's pain syn
drome. In fact, it is undisputed that chiropractic treatments 
have provided claimant with effective, short-term relief. 
Therefore, claimant has not shown a special need for the hot 
tub due to any ineffectiveness of traditional palliative medical 
treatment. Neither do we believe that her modesty or 25 mile 
distance from public hot tub facilities prove claimant's 
entitlement to an item not usually considered necessary in the 
great majority of workers with similar impairments." 
(Emphasis supplied.) 

Claimant contends Board's denial of the compen
sability of the whirlpool unit is not based on substantial evi
dence. She asserts that chiropractic treatments provide her 
some relief from pain, but they do not solve the problem of 
sleeplessness. She asserts that whirlpool treatments would 
solve that problem and that her distance from a public hot tub 
facility, her modesty and her concerns about drug therapy are 
circumstances that set her apart from the majority of workers 
with similar injuries. 

The Board did not err. O R S 656.245(1) (since 
amended by Or Laws 1990 (Special Session), ch 2, § 10) pro
vided in part: 

"For every compensable injury, the insurer or the self-
insured employer shall cause to be provided medical services 

Cite as 102 Or App 457 (1990) 461 

for conditions resulting from the injury for such period as the 
nature of the injury or the process of the recovery requires[.] 
* * * Such medical services shall include medical, surgical, 
hospital, nursing, ambulances and other related services, and 
drugs, medicine, crutches and prosthetic appliances, braces 
and supports and where necessary, physical restorative serv
ices." 

Former OAR 436-10-040(7)1 provided in part: 

"Articles such as beds, hot tubs, chairs, [J]acuzzis, and 
gravity traction devices are not compensable unless a need is 
clearly justified by a report which establishes that the 'nature 
of the injury and the process of recovery requires' that the 
item be furnished. The report must set forth with particu
larity why the patient requires an item not usually considered 
necessary in the great majority of workers with similar 
impairments." 

1 OAR 436-10-040(7) was amended and renumbered O A R 436-10-040(8) as of 
February 1, 1988. It remains the same in substance. 
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Benefits for articles such as whirlpools are appropri

ate, whether they are palliative or curative, if they are reason
able and necessary as a result of a compensable injury and if 
the claimant has established with particularity why she needs 
the service, even though the majority of workers with similar 
injuries do not.2 In Elixir Industries v. Lange, 100 Or App 492, 
786 P2d 1301 (1990), the Board had concluded that the claim
ant had satisfied the criteria of former OAR 436-10-040(7), 
and it held that a hot tub was appropriate. We affirmed, 
because there was substantial evidence to support the Board's 
findings that the claimant's surgery did not successfully 
alleviate her pain, that she had an intolerance for standard 
nonaddictive pain medications, that she lived 30 miles from 
other sources of hydrotherapy and that daily use of a hot tub 
was necessary to control the effects of post-surgical impair
ment of the lumbosacral spine. 

Here, although claimant has shown that home whirl
pool treatments would be beneficial to her, there is substantial 
evidence to support the Board's findings that claimant 
responds well to palliative chiropractic treatments, that they 

462 Rager v. E B I Companies 

are effective in controlling her pain and that they allow her to 
remain actively employed and to function on a daily basis. On 
the basis of those findings, the Board rationally concluded 
that claimant did not satisfy the criteria of former OAR 
436-10-040(7), because she had failed to show with particu
larity why she required a service that the majority of workers 
with similar injuries do not. The Board did not err. 

Claimant also assigns as error that the Board relied 
on former OAR 436-10-040(7), because the director exceeded 
his delegated authority in promulgating that rule. ORS 
656.245(4) provides that the director "may exclude from com
pensability any medical treatment the director finds to be 
unscientific, unproven, outmoded or experimental." Claimant 
asserts that hydrotherapy treatment is not "unscientific, 
unproven, outmoded or experimental." Consequently, she 
argues that former OAR 436-10-040(7) is contrary to legisla
tive intent, ORS 656.012(2)(a), because it limits an injured 
worker's right to receive prompt and complete medical treat
ment. 

Contrary to the thrust of claimant's argument, former 
OAR 436-10-040(7) does not exclude hydrotherapy treatment. 
Rather, it recognizes that a whirlpool can be appropriate, and 
it imposes reasonable conditions that an injured worker must 
satisfy to receive payment for that item. Therefore we do not 
reach claimant's argument that the director exceeded his 
authority. 

Affirmed. 

2 In view of our disposition in this case, we do not decide whether the Legislature's 
1990 amendments to O R S 656.245(1) affect claimant's claim for a whirlpool. See Or 
Laws 1990 (Special Session), ch 2, §§ 10, 54. 
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I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
James E . Tennant, Claimant. 

James E . T E N N A N T , 
Petitioner, 

v. 
L Y M A N S L A C K C H E V R O L E T 

and S A I F Corporation, 
Respondents. 

(WCB No. 87-00760; CA A50926) 

In Banc* 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 18, 1989; resubmitted in 
banc April 11,1990. 

Charles Robinowitz, Portland, argued the cause and filed 
the brief for petitioner. 

John A. Reuling, Jr., Assistant Attorney General, Salem 
argued the cause for respondents. On the brief were Dave 
Frohnmayer, Attorney General, Virginia L . Linder, Solicitor 
General, and Christine Chute, Assistant Attorney General, 
Salem. 

N E W M A N , J . 

Affirmed. 

Joseph, C. J . , dissenting. 

* Graber, J . pro tempore, participated in this opinion; DeMuniz, J . , did not 
participate. 

472 Tennant v. Lyman Slack Chevrolet 

N E W M A N , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board that denied his claim for his first three 
days of temporary total disability. We affirm. 

Claimant, an auto mechanic, sustained a compensa
ble injury to his neck on September 25,1985. As a result of the 
injury, he left work during that work day and was absent from 
work on September 26 and 27, on October 23 and 24 and on 
November 18 and 27. On January 6, 1986, his treating doctor 
ordered him off work on account of the injury, and he was 
unable to return to work as an auto mechanic thereafter. After 
January 6, 1986, he missed at least 14 consecutive days of 
work as a result of the injury. He was not declared medically 
stationary until October 28,1986. The referee awarded him 30 
percent unscheduled permanent partial disability. 

ORS 656.210(3) provides: 

"No disability payment is recoverable for temporary total 
disability suffered during the first three calendar days after 
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the worker leaves work as a result of the compensable injury 
unless the total disability continues for a period of 14 days or 
the worker is an inpatient in a hospital. If the worker leaves 
work the day of the injury, that day shall be considered the 
first day of the three-day period." 

The referee held: 
"The next issue concerns the claimant's entitlement to 

three days of time loss. The claimant argues that the time loss 
should have been paid as soon as he missed 14 days of work. 
ORS 656.210(3) provides that no disability payment is 
recoverable for temporary total disability suffered during the 
first three calendar days after the worker leaves work as a 
result of the compensable injury unless the total disability 
continues for a period of 14 days. The claimant was not off 
work for 14 consecutive days until January 6, 1986. The 
claimant's request for time loss prior to missing 14 con
secutive days is denied." (Emphasis supplied.) 

The Board affirmed and adopted the order of the referee. 

Claimant assigns as error that the Board denied him 

"payment for the first three days of his total disability 
[September 25, 26 and 27] where his disability continued for 

Cite as 102 Or App 470 (1990) 473 

more than 14 consecutive days, although this did not occur 
from the date of injury." 

He argues that ORS 656.210(3) requites payment of tempo
rary total disability for the first 3 days as soon as an injured 
worker misses a total of 14 days of work as a result of the 
injury. Alternatively, he argues that, even if the statute 
requires that a claimant must miss 14 consecutive days as a 
result of the injury, that 14-day period need not begin with the 
date of the injury. He asserts that, if the legislature had meant 
to require that the 14-day period run consecutively from the 
date of the injury, the statute would have said so. 

The Board correctly interpreted O R S 656.210(31, 
which says that temporary total disability benefits are not 
recoverable for the first three calendar days after the worker 
leaves work as a result of the compensable injury unless the 
total disability "continues for a period of 14 days." We inter
pret the word "continues" to mean "to maintain without 
interruption a condition, course or action." Websters Ninth 
New Collegiate Dictionary 284 (1985 ed). As did the Board, we 
interpret the statute to mean that claimant must miss a con
tinuous period of 14 days, without interruption, from the first 
day of being off work by reason of a compensable injury in 
order to receive temporary total disability for the first three 
days.1 

Affirmed. 

1 All that the legislative history shows is that the legislature intended to adopt a 3-
day waiting period to save money in benefits and administrative costs in smaller 
claims. See Minutes, Senate Committee on Labor and Industries, March 8, 1965, 2. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Richard L . Short, Claimant. 
L I B E R T Y N O R T H W E S T 

I N S U R A N C E C O R P O R A T I O N 
and Mead Corporation, 

Petitioners - Cross-Respondents, 
v. 

Richard L . S H O R T , 
Respondent - Cross-Petitioner, 

and 
K E M P E R G R O U P I N S U R A N C E , 

Respondent - Cross-Respondent. 

(85-15198, 85-15197, 85-12701; CA A51178) 

In Banc 
Judicial Review from Workers' Compensation Board. 

Argued and submitted November 13, 1989; resubmitted in 
banc February 7, 1990. 

Stafford J . Hazelett, Portland, argued the cause and filed 
the briefs for petitioners - cross-respondents. 

Brian R. Whitehead, Salem, argued the cause and filed the 
brief for respondent - cross-petitioner. 

Jerry Keene, Portland, argued the cause for respondent 
cross-respondent. With him on the brief was Roberts, Reinish 
& Klor, P.C., Portland. 

E D M O N D S , J . 

Affirmed on petition and on cross-petition. 

Buttler, J . , specially concurring. 

Cite as 102 Or App 495 (1990) 497 

E D M O N D S , J . 

Employer seeks review of a Workers' Compensation 
Board order awarding compensation to claimant on his 
aggravation claim and assessing penalties and attorney fees 
for employer's failure to pay compensation. We affirm. 1 

Claimant filed an occupational disease claim for 
"tennis elbow" in his right arm on February 7, 1980. Tempo
rary disability benefits were paid, and the condition was 
declared stationary on April 4, 1980. In 1984, claimant suf
fered an aggravation and was off work for three days. 2 

1 Claimant cross-petitions for review of the Board's denial of temporary disability 
benefits. There is substantial evidence to support the Board's findings, and we affirm 
on the cross-petition. 

2 The report of claimant's doctor indicated a three-day release from work. Claim
ant testified that he could not remember exactly how many days he was off, but he 
thought that it was five to seven days. There is substantial evidence to support the 
Board's finding that claimant was off work for three days. 
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Employer paid claimant's medical expenses, but denied pay
ment of temporary disability benefits. The referee upheld the 
employer's denial and claimant sought Board review. The 
Board awarded temporary disability benefits and assessed 
penalties and attorney fees against employer, pursuant to 
ORS 656.262(10), holding that, "because claimant had pre
viously received time loss benefits for this condition, he had 
already satisfied the three-day waiting period set forth in for
mer ORS 656.210(3)."3 Employer seeks review, arguing that 
the Board erred in awarding benefits for the three-day time 
loss. 

ORS 656.210(3) provides: 
"No disability payment is recoverable for temporary total 
disability suffered during the first three calendar days after 
the worker leaves work as a result of the compensable injury 
unless the total disability continues for a period of 14 days or 
the worker is an inpatient in a hospital." (Emphasis supplied.) 

ORS 656.005(7)(a) defines "compensable injury" as 
"an accidental injury, * * * arising out of and in the course of 
employment requiring medical services resulting in disability 
or death * * *." 

ORS 656.273(1) provides: 

498 Liberty Northwest Ins. Corp. v. Short 

"After the last award or arrangement of compensation, an 
injured worker is entitled to additional compensation, includ
ing medical services, for worsened conditions resulting from 
the original injury." 

"Aggravation" is defined in OAR 436-60-005(1) as 

"the worsened condition of an injured worker which is a medi
cally verified increase in seriousness or severity of a condition 
arising from an industrial injury to the worker since the last 
award or arrangement of compensation for that industrial 
injury." 

Employer argues that an injured worker's absence 
from work must exceed three days before he is entitled to 
temporary disability benefits by reason of an aggravation 
because, under ORS 656.263(6), an aggravation claim is pro
cessed in accordance with the provisions of ORS 656.262 that 
apply to an original claim. However, ORS 656.210(3) can also 
be reasonably interpreted, when read with ORS 656.273(1), to 
limit the three-day waiting period only to original injury 
claims, because (1) the statute refers only to a compensable 
injury and (2) the legislature could have easily added the 
words "or aggravation" after "compensable injury" had it 
intended a broader application. 

When statutory language lends itself to more than 
one interpretation, we can look to legislative history to iden
tify the context in which it was adopted as an aid to resolving 
the ambiguity, City of Portland v. Rice, 94 Or App 292,296, 765 
P2d 228 (1988), aff'd 308 Or 118 (1989) However, the legisla
tive history of ORS 656.210(3) is not dispositive. There is an 

3 O R S 656.210(3) is still in effect in its original version. 
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indication that the three-day period was added to reduce the 
cost of administering the workers' compensation system by 
excluding coverage for a large number of insignificant tempo
rary injuries. See Minutes, House Committee on Labor and 
Management, January 18, 1965, pp 2-3. That purpose may 
apply to insignificant aggravations as well as to insignificant 
initial injuries. However, the history also indicates strong 
opposition to the adoption of any three-day waiting period. 
Before adding the three-day waiting period in 1965, Oregon 
was the only state requiring a one-cent employee contribution 
and allowing claims of disability without a waiting period. 
Both the House Labor and Management and Senate Labor 
and Industries Committees discussed whether to add any 
Cite as 102 Or App 495 (1990) 499 

waiting period at all, because the unique provisions were 
thought to offset each other. There was also testimony sup
porting elimination of the three-day waiting period from the 
bill altogether.4 It can be inferred from the history that the 
legislature intended that "compensable injury" meant only 
the original injury. 

Our inquiry, then, is to determine how the legislature 
would have intended the statute to be applied, had it consid
ered the question. Security State Bank v. Luebke, 303 Or 418, 
737 P2d 586 (1987). To answer that inquiry, we look to the 
language used, the statutory objective and any other evidence 
of the intended meaning. ORS 174.010. State v. Parker, 299 Or 
534, 704 P2d 1144 (1985). 

Generally, the Workers' Compensation Law should 
be interpreted in a light most favorable to the worker. SAIF v. 
Bond, 64 Or App 505, 506, 669 P2d 332 (1983). Looking at the 

4 J im Meur, A F L - C I O secretary, spoke to the House Labor and Management 
Committee and pointed out: 

"We are the only state which does not have a waiting period, but we are also 
the only state where the employees make a contribution. Half the employees 
contribution goes to a retroactive relief fund. The other half goes to for general 
administration. 

"The cost of the three-day waiting period to employers in Oregon is about 
$450,000, about half of the amount the employees are contributing." 

See Minutes House Committee on Labor and Management, January 18, 1965. 

On February 25, 1965, the Committee Chair moved to eliminate the three-day 
waiting from the bill altogether, but the motion failed. See Minutes, House Committee 
on Labor and Management, February 25,1965. Later, the Senate Committee on Labor 
and Industries struggled with the same issue: 

"Mr. Marr stated he would like subsection 14 removed completely, which 
would eliminate the three-day waiting period. Mr. Marr said he realized Oregon is 
the only state that does not have a waiting period, but Oregon is the only state 
where the employee makes a one cent contribution for the purpose of not having a 
waiting period, which amounts to about $850,000 a year. But the employers want 
to use this for pre-existing disabilities. 

"Mr. Marr objected to the half cent that is being used for pre-existing dis
ability and second injury. He feels it should be used to offset the three-day waiting 
period. 

"Senator Hallock asked Mr. Gill if this half cent would cover the time loss 
costs for the three-day waiting period and Mr. Gill said it would. Approximately 
$353,000 a year would be saved administratively by having a three-day waiting 
period. And a large amount of these is retroactive, that is, a lot of the people hurt 
will be paid for these first three days anyway, if they go into the hospital or if they 
are unable to return to work within 14 days." Minutes, Senate Committee on 
Labor and Industries, March 18, 1965. 
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language of ORS 656.210(3), its statutory companion, and its 
legislative history in the light most favorable to the worker, we 
conclude that had the legislature intended to require a worker 
to incur more than one three-day waiting period without com
pensation relating to the same injury, it would have expressly 
said so. 

Affirmed on petition and on cross-petition. 

B U T T L E R , J . , specially concurring. 

Although I concur with the majority's result, I do so 
for very different reasons, and the reasons are important ones. 
The majority affirms the Board, because it concludes that 
ORS 656.210(3) does not apply to aggravation claims. 

Clearly, it does. It provides that no temporary total 
disability payment is recoverable during the first three days 
"after the worker leaves work as a result of the compensable 
injury, unless the total disability continues for a period of 14 
days or the worker is an inpatient in a hospital." An aggrava
tion is a worsened condition "resulting from the original 
injury[,]" ORS 656.273(1), rather than a new injury. If a 
worker leaves work as a result of a worsening, he "leaves work 
as a result of the compensable injury." ORS 656.210(3). In 
other words, the worsening is a continuation of the original 
compensable injury, see Drews v. EBI Companies, 102 Or 134, 

P2d (1990), and, for that reason, the five-year 
aggravation period is not extended. Therefore, ORS 
656.210(3) is applicable. 

The only real question presented by the parties and 
by the Board's decision is whether a worker who leaves work 
as a result of an aggravation of a compensable injury is 
entitled to temporary total disability compensation for the 
first three days if the total disability does not continue for a 
period of 14 days or he is not an inpatient in a hospital. The 
answer is no, unless the worker fulfills one of those require
ments either following the original compensable injury or fol
lowing an aggravation of that injury. In either case, the 
severity of the injury will have been established for the pur
poses of the statute. 

In this case, claimant was totally disabled for more 
than 14 days as a result of his original compensable injury and 
received total disability compensation for all days during 
Cite as 102 Or App 495 (1990) 501 

which he was off work at that time. Therefore, he has fulfilled 
the literal requirements of the statute and is entitled to tem
porary total disability compensation for all of the days that he 
was totally disabled as a result of his compensable injury, 
including those that resulted from the aggravation. That is 
what the Board held, and it is right. 

Accordingly, I would affirm for those reasons. 

Joseph, C. J . , and Newman and Riggs, J J . , join in this 
concurring opinion. 



Van Natta's 2139 
516 July 18, 1990 No. 344 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Isabel David Hernandez, Claimant. 

Isabel David H E R N A N D E Z , 
Petitioner, 

u. 
S A I F C O R P O R A T I O N 

and Martinez General Construction, 
Respondents. 

(89-0581M; CA A63091) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 8,1990. 
Darris K . Rowell, Salem, argued the cause for petitioner. 

With him on the brief was Olson, Rowell & Walsh, Salem. 

Jerome Lidz, Assistant Attorney General, Salem, waived 
appearance for respondents. 

Before Buttler, Presiding Judge, and Rossman and 
De Muniz, Judges. 

P E R C U R I A M 

Petition dismissed. 

Cite as 102 Or App 516 (1990) 517 

P E R C U R I A M 

Claimant petitions for review of an Own Motion 
order of the Workers' Compensation Board, assigning error to 
the Board's award of attorney fees.1 ORS 656.278(3) provides, 
in part: 

"The claimant has no right to appeal any order or award 
made by the board on its own motion, except when the order 
diminishes or terminates a former award." 

The Board's order increased claimant's former award of com
pensation. Therefore, claimant has no right to seek review of 
the order. 

Petition dismissed. 

1 O A R 438-15-080 provides: 

"If the Board orders increased compensation for temporary disability, the 
Board shall approve a fee of 25 percent of the increased compensation, not to 
exceed $1,050." 

The Board approved "a reasonable attorney fee of 25 percent of the additional com
pensation awarded by the Board's order, not to exceed $150." Claimant assures us that 
the amount of the fee award was deliberate, not merely a typographical error. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Marvin H. Allen, Claimant. 

Marvin H. A L L E N , 
Petitioner, 

u. 
A M E R I C A N HARDWOODS 

and S A I F Corporation, 
Respondents. 

(TP-87028; CA A61751 (Control)) 

In the Matter of the Compensation of 
Hanlon Dodgion (Deceased), Claimant. 

Judy DODGION, 
Beneficiary of Hanlon Dodgion, Deceased, 

Petitioner, 
v. 

A M E R I C A N H A R D W O O D S 
and S A I F Corporation, 

Respondents. 
(TP-87027; CA A61754) 

(Cases Consolidated) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted April 16, 1990. 

James L . Francesconi and Francesconi & Associates, Port
land, filed the brief for petitioners. 

Jas. Adams, Assistant Attorney General, Salem, argued the 
cause for respondents. With him on the brief were Dave 
Frohnmayer, Attorney General, and Virginia L . Linder, Solic
itor General, Salem. 

Before Graber, Presiding Judge pro tempore, and Riggs 
and Edmonds, Judges. 

R I G G S , J . 

Affirmed. 

564 Allen v. American Hardwoods 

R I G G S , J . 

The issue in this case is whether the Workers' Com
pensation Board erred in holding that, under Oregon law, 
S A I F has a valid lien against the proceeds of claimants'1 third-
party settlements after an accident that occurred in Michigan. 
We affirm. 

Claimants Dodgion and Allen were long haul truck 

1 "Claimants" refers both to Allen and to Dodgion's surviving spouse, the benefi
ciary of his estate. The Board issued two third-party distribution orders, and the cases 
were consolidated on review. 
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drivers for American Hardwoods, an Oregon employer covered 
by SAIF. In June, 1984, they were involved in a head-on colli
sion with another truck in Michigan. Dodgion was killed, and 
Allen was seriously injured. Allen and Dodgion's surviving 
spouse, the beneficiary of his estate, filed workers' compensa
tion claims in Oregon. S A I F accepted the claims and paid 
Allen $137,741 and anticipated paying him another $20,596, 
for a total of $158,337. S A I F also paid $31,568 to Dodgion's 
beneficiary, and anticipated paying an additional $136,561, 
for a total of $168,130. 

In March, 1986, claimants brought actions against 
the other truck driver's estate and Twin Ports Grocery Com
pany, the owner of the other truck.2 Both claims were even
tually settled. Allen's "Settlement Agreement" provided that 
the settlement was for non-economic loss only and contained 
an express choice of laws clause adopting Michigan law. 
Under Michigan law, a workers' compensation carrier cannot 
reach the proceeds of a claimant's third-party settlement that 
are for noneconomic loss.3 Great American Ins. Co. v. Queen, 
Cite as 102 Or App 562 (1990) 565 

410 Mich 73, 300 NW2d 895 (1980). Dodgion's "Release of All 
Claims" does not include a choice of laws clause.4 

S A I F asserted that it had valid liens against all of 
Dodgion's settlement proceeds and against Allen's proceeds 
for the smaller of $158,337 or its statutory distributional 
share. In November, 1987, S A I F petitioned the Board for a 
third-party distribution order declaring its lien against the 
settlement proceeds valid and distributing them in accordance 
with ORS 656.593(1) and (3).5 

Relying on sections 6 and 145 of the Restatement 

566 Allen v. American Hardwoods 

(Second) Conflict of Laws (1971), the Board concluded that 
"claimant's right of tort recovery against the third parties and 
the third parties' liabilities to claimant were determined by 
Michigan law." It reasoned that, with respect to those issues, 
Michigan had the "most significant contacts" with the parties 
and the subject matter of their dispute. However, the Board 

2 Under Michigan law, tort liability for motor vehicle accidents has been generally 
abolished and replaced with a no-fault system of personal protection benefits that 
limit recovery to certain categories of loss. One of those categories is noneconomic loss. 
Although the other truck driver and Twin Ports Grocery were Minnesota residents, 
they were covered insured under a policy that contained a written certification that 
provided them with the rights and immunities of Michigan's no-fault law. 

3 In Michigan, a workers' compensation carrier is not entitled to reimbursement 
for the type of expenses that S A I F paid. Great American Ins. Co. u. Queen, supra. 
Under that state's law, a carrier's right to reimbursement from a third-party settle
ment is restricted to only those proceeds that are compensation for types of damages 
that are common to both the tort action and to benefits that it has paid on the 
compensation claim. 

' The record contains two copies of what purports to be Dodgion's release. One 
copy has a paragraph that states: "It is further agreed to by the parties that all of the 
consideration paid to the plaintiff * * * is consideration for non-economic loss. The 
parties agree that no portion of the settlement is consideration for economic loss." 
That provision is below the signature line and in a different typeface than the rest of 
the document. The other copy has no such paragraph. No explanation of the discrep
ancy is in the record. 
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concluded that Oregon law governs the issue of SAIF's rights 
to share in the settlement proceeds: 

"That issue concerns the relationship of an Oregon worker, 
and an Oregon workers' compensation carrier and, indirectly 
at least, an Oregon employer. The state of Michigan had no 
substantial interest in whether SAIF is able to recover all, 
some or none of its compensation payments from claimant's 
proceeds. The financial, social and legal impacts of that deter
mination are centered in Oregon. Under these circumstances, 
Oregon has the most significant relationship to the parties 
and the subject matter of their dispute and its law should 
control. See Restatement (Second) of Conflict of Laws §§6, 
145(2). The law of Michigan, like the law of any other foreign 

^jurisdiction, is advisory only." 
The Board then concluded that the liens are valid and ordered 
distribution. 

Claimants assign error first to the Board's conclusion 
that Oregon, rather than Michigan, law applies and, second, to 
the conclusion that SAIF's lien may be satisfied out of the 
settlement proceeds. They argue that, under general choice of 
law principles, because Michigan has the most significant con
tacts with the parties and the subject matter of the dispute, its 
law controls. Restatement (Second) Conflict of Laws §§6 , 145. 
Therefore, claimants contend that, under Michigan law, 
SAIF's lien is invalid, because their recovery was for non-
economic loss only. 

We conclude that the Board correctly held that 
Oregon law governs the validity of SAIF's liens on the third-
party settlement proceeds. Although the Board relied on gen
eral choice of law principles, enumerated in sections 6 and 145, 
section 185 of the Restatement is directly on point. It provides: 

"The local law of the state under whose workman's compensa
tion statute an employee has received an award for an injury 
determines what interest the person who paid the award has 
in any recovery for tort or wrongful death that the employee 

5 O R S 656.593(1) and (3) provide: 

"(1) If the worker or the beneficiaries of the worker elect to recover damages 
from the employer or third person, notice of such election shall be given the paying 
agency * * *. The proceeds of any damages recovered from an employer or third 
person by the worker or beneficiaries shall be subject to a lien of the paying agency 
for its share of the proceeds as set forth in this section and the total proceeds shall 
be distributed as follows: 

"(a) Costs and attorney fees incurred shall be paid, such attorney fees in no 
event to exceed the advisory schedule of fees established by the board for such 
actions. 

"(b) The worker or the beneficiaries of the worker shall receive at least 33-1/3 
percent of the balance of such recovery. 

"(c) The paying agency shall be paid and retain the balance of the recovery, 
but only to the extent that it is compensated for its expenditures for compensa
tion, first aid or other medical, surgical or hospital service, and for the present 
value of its reasonably to be expected future expenditures for compensation and 
other costs of the worker's claim under O R S 656.001 to 656.794. Such other costs 
include assessments for reserves in the Insurance and Finance Fund, but do not 
include any compensation which may become payable under O R S 656.273 or 
656.278. 

"(d) The balance of the recovery shall be paid to the worker or the benefici
aries of the worker forthwith. Any conflict as to the amount of the balance which 
may be retained by the paying agency shall be resolved by the board. 

" * * * • * 

"(3) A claimant may settle any third party case with the approval of the 
paying agency, in which event the paying agency is authorized to accept such a 
share of the proceeds as may be just and proper and the worker or the beneficiaries 
of the worker shall receive the amount to which the worker would be entitled for a 
recovery under subsections (1) and (2) of this section. Any conflict as to what may 
be a just and proper distribution shall be resolved by the board." 
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Cite as 102 Or App 562 (1990) 567 

may obtain against a third person on account of the same 
injury." 

Section 185 is in accord with Larson, who states: 
"As to third party actions, if compensation has been paid 

in a foreign state and suit is brought against a third party in 
the state of injury, the substantive rights of the employee, the 
subrogated insurance company and the employer are 
ordinarily held governed by the law of the foreign state." 4 
Larson, Workmen's Compensation Law 16-171, § 88.00 
(1989). 

Oregon has a vital interest in applying its law to 
determine the interest of an Oregon workers' compensation 
carrier in settlement proceeds that are obtained by Oregon 
workers. Claimants obtained workers' compensation in 
Oregon. Under Oregon law, SAIF , as the paying agency, is 
entitled to reimbursement from the proceeds of any settle
ment for the amounts that it paid on behalf of the injured and 
deceased workers. ORS 656.580(2); ORS 656.593(1) and (3). 
The provision in the agreement that the settlement was for 
noneconomic loss only is irrelevant. Although that limitation 
would apparently protect the settlement proceeds from the 
reach of workers' compensation carriers under Michigan law, 
see Great American Ins. Co. v. Queen, supra, the Oregon legis
lature has made no such exception. 

We also reject claimants' suggestions that the express 
choice of laws provision in Allen's settlement agreement, 
adopting Michigan law, is evidence of the parties' recognition 
of that state's greater interest in the enforcement of the agree
ment. S A I F was not a party to the agreement, and the parties 
may not contract to circumvent a fundamental policy of 
Oregon law by choosing the law of another jurisdiction. See 
Young v. Mobil Oil Corp., 85 Or App 64, 67-73, 735 P2d 654 
(1987). The underlying public policy of the third-party dis
tribution statutes and the purpose of the statutory liens 

"is to allocate whatever the claimant recovers between him 
and the paying agency and to provide reimbursement to those 
responsible for statutory compensation of injured workers 
when damages for settlements are obtained against the per
sons whose act caused the injuries." Schlect v. SAIF, 60 Or 
App 449, 456, 653 P2d 1284 (1982). (Emphasis in original.) 

Affirmed. 
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I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Marvin C. Wright, Claimant. 

S A I F C O R P O R A T I O N , 
Petitioner, 

v. 
Marvin C. W R I G H T , 

Respondent. 
(WCB TP-88016; CA A51030) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 22, 1989. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for petitioner. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

David C. Force, Eugene, argued the cause for respondent. 
On the brief were Randy M. Elmer and Vick & Gutzler, Salem. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Motion to dismiss petition for judicial review denied; 
motion for attorney fees denied; reversed and remanded with 
instructions to dismiss motion. 
600 SAIF v. Wright 

R I C H A R D S O N , P . J . 

S A I F moved the Workers' Compensation Board for 
an 

"order requiring [claimant] and his attorney * * * to distribute 
to SAIF Corporation the sum of $36,324.24 as its [ORS 
656.593] share of the (unapproved) third party settlement 
made in this matter." 

The Board denied the motion on the ground that, because 
S A I F had denied the underlying claim, it was not the "paying 
agency" and therefore is not entitled to share in the settle
ment under ORS 656.593(3). S A I F seeks review of the order. 
We conclude that the Board had no authority to rule on the 
motion. 

Claimant was injured in an automobile accident with 
another vehicle on August 27,1984. For the facts of the injury 
and claims, see Bernards v. Wright, 93 Or App 192, 760 P2d 
1388 (1988). He filed claims with four employers, contending 
that he was injured in the course and scope of employment. 
Because three of the claims involved non-complying employ
ers, S A I F received and processed those claims. O R S 
656.054(1). S A I F denied the claims in June, 1985, on the 
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ground that claimant was not a subject worker of any of the 
three employers. Sometime in 1985, claimant filed an action 
against the other driver involved in the accident; on January 
20, 1986, that case was settled for $81,960.75. S A I F was not 
aware of the lawsuit or the settlement and did not consent to 
the settlement. ORS 656.593(3). 

Claimant appealed the denials and the referee upheld 
them on January 30,1986. The Board found that claimant was 
a subject worker, and S A I F began processing the claim on 
behalf of a non-complying employer. We affirmed the deci
sion. Bernards v. Wright, supra. On April 20, 1986, claimant 
requested that S A I F reimburse him for medical bills that had 
been paid to the providers from the settlement proceeds. That 
was the first time that S A I F knew about the lawsuit or the 
settlement. In response, S A I F filed the motion that is the 
subject of this review. 

At oral argument, claimant moved to dismiss the 
petition for judicial review on the ground that we do not have 
jurisdiction, because the Board did not have jurisdiction to 
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rule on the motion.1 An order of the Board regarding distribu
tion of a third-party settlement under ORS 656.593(3) is an 
order on a matter "concerning a claim," and it is therefore 
reviewable by us under ORS 656.298. Schlecht v. SAIF, 60 Or 
App 449, 653 P2d 1284 (1982). Whether the Board erred in 
addressing the issue does not effect our jurisdiction to review 
the order. 

However, we agree with claimant that the Board did 
not have authority to rule on SAIF's motion. When a claimant 
prosecutes a third-party action under ORS 656.578, a paying 
agency has a lien against the cause of action. ORS 656.580(2). 
I f the claimant settles the tort action, the paying agency or the 
Board must approve the settlement, ORS 656.587, and the 
paying agency is entitled to share in the proceeds. O R S 
656.593(3). 

In the settlement of a third-party action and the dis
tribution of the proceeds, the Board has authority to do only 
two things. First, it may order written approval of the settle
ment by the paying agency, if there is a dispute between the 
parties regarding it. ORS 656.587. Second, if the settlement is 
approved, 

"the paying agency is authorized to accept such a share of the 
proceeds as may be just and proper * * *. Any conflict as to 
what may be a just and proper distribution shall be resolved by 
the board." ORS 656.593(3). 

S A I F argues that the Board has authority to rule on 
its motion under ORS 656.593(3), because the motion sought a 
just and proper distribution of a settlement. There appeared 
to be no disagreement as to the amount to which S A I F would 
be entitled if it had approved the settlement. The issues raised 
by SAIF's motion were, inter alia, whether the settlement of 
the case in the circuit court was void under ORS 656.587; 

1 Claimant subsequently filed a written motion to dismiss the petition for judicial 
review. 
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whether S A I F could reach proceeds of the settlement after 
they had been distributed to medical providers, claimant's 
attorney and claimant; and whether either S A I F or claimant 
was estopped to assert the position that they did. Whatever 
tribunal might have authority to adjudicate the issues leading 
to a final resolution of the dispute, it is not the Board. See 

602 SAIF v. Wright 

SAIF v. Cowart, 65 Or App 733, 672 P2d 389 (1983). The 
Board's authority in matters concerning settlement of third-
party actions is defined by statute. The statutes do not give it 
authority to rule on SAIF's motion. It should have dismissed 
the motion.2 

Motion to dismiss petition for judicial review denied; 
motion for attorney fees denied; reversed and remanded with 
instructions to dismiss motion. 

2 Claimant moved for an award of attorney fees on review pursuant to ORS 
656.390. The motion is denied. 
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Reversed and remanded for further proceedings not incon
sistent with this opinion. 
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R I C H A R D S O N , P . J . 

Liberty Northwest Insurance Corporation (Liberty) 
seeks review of an order of the Workers' Compensation Board 
that Liberty was responsible for claimant's left knee injury, 
because it had accepted the claim and could not issue a backup 
denial under Bauman v. SAIF, 295 Or 788, 670 P2d 1027 
(1983). We reverse and remand. 

Claimant suffered a compensable injury to her left 
knee while employed at Norpac Foods, Inc. (Norpac). On Sep
tember 15, 1986, she sustained a second left knee injury while 
working for Camlu Retirement Center (Camlu). She filed an 
aggravation claim with Norpac's insurer, Industrial Indem
nity, which denied it, and a new injury claim with Camlu, 
which sent it to Liberty, its insurer. Liberty accepted the claim 
and began paying medical benefits. Liberty subsequently dis
covered that its coverage for Camlu did not begin until Sep
tember 16, a day after the injury, and that the claim should 
have been sent to C I G N A Insurance Companies as the 
responsible carrier on the date of the injury. Liberty therefore 
issued a denial of responsibility. No claim was filed with 
CIGNA. 

At a consolidated hearing on both denials, the referee 
found that Liberty did not provide coverage on the date of the 
injury, but that it was nonetheless responsible, because the 
claim could not be denied once it had been accepted. The 
Board affirmed, because 

"Liberty Northwest's 'backup' denial was invalid. Therefore, 
Liberty Northwest's acceptance continued in force and was 
legally binding, and the duty to pay benefits continued to 
run. 

Both the referee and the Board relied on Bauman v. 
SAIF, supra, which prohibits a denial on the merits of a claim 
once it has been accepted. Here, Liberty's denial was based on 
the fact that it did not provide coverage for the injury. As we 
said in Oak Crest Care Center v. Bond, 101 Or App 15, 19, 789 
P2d 6, rev den 310 Or 121 (1990), "Bauman does not apply to 
invalidate such a denial or bind a carrier to a previous accep
tance when there is a lack of coverage." The Board erred in 
holding Liberty's denial invalid. 

The Board only considered whether Liberty could 
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deny the claim under Bauman. We therefore remand so that it 
may review the remaining issues raised by the denials. 

Reversed and remanded for further proceedings not 
inconsistent with this opinion. 
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Affirmed on appeal and on cross-appeal. 
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B U T T L E R , P . J . 

Plaintiff appeals from the judgment in this personal 
injury action under the Federal Employers' Liability Act 
( F E L A ) , 45 U S C §§ 51 et seq, assigning error to the trial 
court's granting, in part, defendant's motion for summary 
judgment. Defendant cross-appeals, assigning error to the 
court's failure to grant its motion for summary judgment in its 
entirety. 

Plaintiff filed his complaint on October 8,1986, alleg
ing that he has suffered hearing loss and tinnitus arising out of 
his employment as a locomotive fireman and engineer as a 
result of defendant's negligence in failing to provide plaintiff 
with 

"a safe place in which to work and safe tools and equipment in 
one or more of the following particulars: 

"(a) Defendant failed to warn plaintiff of the danger 
caused by exposure to loud noises emitted from its equipment; 

"(b) Defendant required plaintiff to work around retar-
ders when it knew or should have known that the noise would 
cause damage to his ears; 



"(c) Defendant failed to inspect, discover and remedy 
the condition of the retarders which caused extremely loud 
noises to be emitted; 

"(d) Defendant failed to provide plaintiff with devices to 
protect his ears; 

"(e) Defendant failed to test plaintiffs hearing on a reg
ular basis. 

"(f) Defendant ordered plaintiff not to wear hearing pro
tection when it knew it [sic] he would be exposed to injurious 
noises on the job." 

As an affirmative defense, defendant alleged that 
plaintiff had failed to bring this action within the time permit
ted by 45 U S C § 56, which provides: 

"No action shall be maintained under this chapter unless 
commenced within three years from the day the cause of 
action accrued." 

Defendant filed a motion for summary judgment, asserting 
that the entire claim is barred by the statute. Plaintiff con
tended that no part of his claim is time-barred. The court 
granted the motion in substantial part, ruling that 
Cite as 102 Or App 620 (1990) 623 

"any and all of plaintiffs causes of action for tinnitus and 
hearing loss which accrued more than three years prior to the 
time of filing of plaintiffs complaint are barred * * *. It is 
further ordered any and all causes of action for tinnitus and 
hearing loss which accrued within three years prior to the 
time of filing of the complaint are allowed." 

The case proceeded to trial on "causes of action that 
accrued within three years prior to the filing of the com
plaint." The jury returned a verdict for plaintiff, awarding 
general damages of $12,500 for aggravation of his condition. 

Federal law controls the determination of when a 
claim "accrues" under 45 U S C § 56. Bailey v. Central Vermont 
R. Co., 319 U S 350, 63 S Ct 1062, 87 L E d 1444 (1943). In Urie 
v. Thompson, 337 US 163, 69 S Ct 1018, 93 L E d 1282 (1949), 
the plaintiff had contended that his claim did not accrue until 
he became incapacitated; the defendant argued that it accrued 
when plaintiff was first exposed to the deleterious substance. 
The United States Supreme Court held that a claim under 
F E L A accrues on discovery, which occurs when the employee 
is aware, or should be aware, of his injury. Urie v. Thompson, 
supra, 337 US at 170. In the case of an occupational disease, 
when the injurious consequences of the exposure occur over 
time rather than at a particular point in time and the exact 
moment of initial exposure is unknown or unknowable, the 
claim accrues when the accumulated effects of the deleterious 
substance manifest themselves. 

In United States v. Kubrick, 444 US 1111, 100 S Ct 
352, 62 L E d 2d 259 (1979), in deciding the meaning of 
"accrue" as used in the Federal Tort Claims Act, 28 U S C § 
2401(b), the Court rejected the argument that the discovery 
rule requires knowledge that the acts causing the injury might 
constitute legally actionable conduct. 444 U S at 1113. It con
cluded that it was unnecessary, for limitations purposes, that 
the plaintiff know that the defendant is legally blameworthy 



before an action accrues. It held that a claim accrues when the 
plaintiff knows both the existence and the cause of his injury, 
not at a later time when he also knows that the defendant's 
conduct constituted negligence. 

Recently, federal courts have stated that a claim 
accrues under F E L A when the plaintiff possesses sufficient 
critical facts from which the injury and its cause, including its 
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work-relatedness, should be plainly known. DuBose v. Kansas 
City Southern Ry. Co., 729 F2d 1026 (5th Cir), cert den 469 US 
854 (1984); Jones v. Maine Cent. R. Co., 690 F Supp 73 (D Me 
1988). Certain factors, such as whether the plaintiff had expe
rienced disability, whether his condition had been medically 
diagnosed and whether off-the-job exposures could have con
tributed to the condition, are relevant to the question of 
whether the plaintiff had knowledge of the condition and its 
cause, DuBose v. Kansas City Southern Ry. Co., supra, 729 F2d 
at 1031, but none of those factors, alone, is determinative. 

Ordinarily, the question of whether and when an 
employee knew or should have known that he had an occupa
tional disease is one of fact for the jury. However, when the 
evidence is such that a reasonable factfinder could only 
answer the question one way, it is for the court to decide. 
Plaintiff contends that the evidence creates questions of fact 
as to when he first became aware that he had an "actionable 
disability" and when he first connected that condition with 
his work place. On review of a summary judgment, we view the 
evidence and all reasonable inferences that may be drawn 
therefrom in the light most favorable to plaintiff. 

In August, 1981, plaintiff was examined for defen
dant by Dr. Minogue as part of a routine medical examination. 
He reported at that time that he had no hearing difficulties, 
ringing or buzzing. Minogue reported that plaintiffs hearing 
was normal. When deposed, plaintiff testified that he was 
exposed to loud noises at work, including engine noise, whis
tles and radios. He testified that he went to see Dr. Petrusek in 
1986 regarding his hearing. He further testified: 

"Q: Had you noticed any problems with your hearing 
before going to see Dr. Petrusek? 

"A: Yes. 
"Q: When did you notice that problem? 
"A: Six or seven — well, the last five, six or seven years 

it's been bothering me, yes. 
"Q: And what did you relate that to? 
< ! * * * * * 

"A: * * * Loud noises. 
« * * » * * 
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"Q: You relate the ringing and the hearing loss to the 
noise that you have been exposed to? 

"A: Yes. 



"Q: And did you think about consulting with some doc
tor related to that? 

"A: Until I went to Dr. Petrusek, no. 
"Q: Why is that? 
"A: I didn't think it was that bad." 

Questions and testimony followed concerning plain
tiffs off-the-job use of rifles, shotguns and chain saws. On 
further questioning, he testified: 

"Q: So, prior to six or seven years ago, whenever you 
would operate a rifle or shotgun you never noticed a ringing 
after that? 

"A: No. 
"Q: But six or seven years ago you started noticing a 

ringing? 
"A: Yes. 
"Q: And that would be after gun use? 
"A: I had it all the time when I first noticed the ringing. 
« « * * * * 

"Q: What loud noises did you think were causing the 
problem back then? . 

"A: Six or seven years ago? 
"Q: Yes. 
"A: The ones I have already stated. The loud radios, the 

loud engines, loud whistles. 
"Q: So six or seven years you related loud noises at work 

to your hearing problem; is that correct? 
"A: When it first started coming on, yes. 
<<**•** 

"Q: You mentioned earlier that you had this ringing 
about six or seven years ago and you also had the hearing 
problem about that same time and at that time you related it 
to loud noises; right? 

"A: Right. 
"Q: And the loud noises that you related it to were the 

loud noises at work? 
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"A: Yes. 
"Q: And that is still your opinion? 
"A: Yes." 

Plaintiffs testimony is clear that he first noticed 
hearing problems five to seven years before the August, 1987, 
hearing and that, when he first noticed the problems, he 
believed that they were caused by loud noises at his employ
ment. His contention that his testimony is ambiguous or that 
he was confused or forced by defendant's counsel to answer 
questions one way is not well taken. 

Plaintiff contends that, in any event, a question of 
fact remains, because his testimony is contradicted by 
Minogue's examination report of August 19, 1981, which 
reveals that he did not complain of hearing problems and that 
he had no hearing problems at that time. That report, how-
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ever, does not create a material question of fact. Even assum
ing that it is correct that plaintiff had no hearing difficulties in 
August, 1981, that evidence is not inconsistent with plaintiffs 
testimony that his problems developed five to seven years 
before August, 1987, or sometime between August, 1980, and 
August, 1982. Although the report might create a question of 
fact as to whether plaintiffs problems developed before 
August, 1981, it does not create a question of fact as to 
whether they developed before October, 1983, three years 
before he commenced this action. 

Plaintiff contends, additionally, that there is an issue 
of fact as to when his condition was serious enough to cause a 
claim to accrue. Plaintiff testified that he did not go to a 
doctor for his hearing problems until February, 1986, because, 
before that time, his condition simply was not "bad enough." 
He likens his claim to one for workers' compensation in which 
a claim arises when a claimant experiences disability or seeks 
medical attention. See Weller v. Union Carbide Corporation, 
288 Or 27, 602 P2d 259 (1979). The accrual of a claim under 
F E L A , however, does not require that the plaintiff be disabled, 
according to the federal cases discussed above. Similarly, 
whether or not plaintiffs condition was bad enough to cause 
him to go to the doctor is irrelevant, if, as the evidence here 
shows, he knew of his condition and its cause. 

Plaintiff also contends that a question of fact remains 
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as to when he became aware that the condition was work-
related. The evidence shows that plaintiff was also exposed to 
off-the-job noises, including firearms and chain saws. When 
he first testified during his deposition regarding the cause of 
the hearing loss, he attributed it to "loud noises" and not 
specifically to loud noises at work. Later, however, he testified 
that work was the source of the hearing loss and that he was 
aware of that at the time he first became aware of the prob
lems. Plaintiffs testimony, read in its entirety, is neither 
internally inconsistent nor inconsistent with any other evi
dence, and shows that plaintiff was aware no later than 
August, 1982, that he had a hearing problem that was caused 
by loud noises related to his employment. His failure to file his 
complaint within three years of that date is fatal to his claim. 

Plaintiff argues that his claim is one for "negligent 
assignment to hazardous work" and that he is entitled to 
recover for damages sustained while he was working in an 
unsafe environment until he was relieved of the injurious work 
exposure. He argues that the Statute of Limitations was tolled 
during the entire time when he was exposed to the unsafe 
conditions. Even assuming the validity of the concept of "neg
ligent assignment," we conclude that neither the complaint 
nor the evidence supports recovery on that theory. It appears, 
in those cases that have discussed the question, that a mate
rial component of a claim for negligent assignment is that the 
defendant either made or continued the worker's injurious job 
assignment with knowledge of the worker's injury and its rela
tionship to the employment. See Kichline v. Consolidated Rail 
Corp., 800 F2d 356, 361 (3rd Cir 1986); Emmons v. Southern 
Pacific Transportation Co., 701 F2d 1112 (5th Cir 1983); 
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Fletcher v. Union Pac. R. Co., 621 F2d 902 (8th Cir 1980) cert 
den 449 US 1110 (1981); Fowkes v. Pennsylvania Railroad 
Company, 264 F2d 397 (3rd Cir 1959); Corrigan v. Burlington 
Northern R.R., Inc., 612 F Supp 665 (D Minn 1985). That is 
not the case here. The trial court properly rejected plaintiffs 
contention that he is entitled to recover on a theory of negli
gent assignment. 

The trial court denied defendant's motion for sum
mary judgment in part, concluding that "any and all causes of 
action for tinnitus and hearing loss which accrued within 
three years prior to the time of filing of the complaint are 
allowed." In its cross-appeal, defendant contends that the 
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trial court erred in failing to grant its motion for summary 
judgment in its entirety and in ruling that plaintiff could 
recover damages for the worsening of his condition after 
October, 1983.1 

The apparent theory of the trial court, although not 
articulated, is that, if plaintiff could show that his condition 
worsened as a result of the loud noises to which he continued 
to be exposed at work during the three years immediately 
before he filed his complaint, he would be entitled to damages 
for the worsening that occurred during that limited period. 
That was how the case was tried, and defendant does not 
contend that plaintiffs evidence was insufficient or that the 
instructions were erroneous. It contends, simply, that, once 
the Statute of Limitations had run on plaintiffs original 
claim, he was barred from all relief, even though defendant's 
continuing negligence caused him additional harm. 

We perceive no reason why plaintiff must be denied 
all relief if his hearing loss became worse because of his work 
exposure during the three years preceding the filing of this 
action. If, for example, hearing loss had originated before he 
commenced work for defendant, and he then worked for 
defendant for three years, during which time loud noises at 
work increased his loss, we believe that plaintiff would be 
entitled to recover for the aggravation of his condition, if he 
filed his action timely. That situation would be analogous to a 
plaintiff who had a preexisting back problem that was aggra
vated as a result of an automobile accident. 

Defendant relies on language in Urie v. Thompson, 
supra, that, taken at face value, might preclude plaintiffs 
recovery for the worsening. The context in which that lan
guage was used, however, persuades us that the Court did not 
intend to preclude this kind of a claim. In Urie, the plaintiff 
filed his F E L A complaint in November, 1941, alleging that he 
had contracted silicosis as a result of his exposure to silica 
dust at work since about 1910. The defendant argued that the 
plaintiff must have contracted the disease long before the 

1 Defendant does not argue that plaintiff could not proceed to trial on the worsen
ing of his condition during the three years before filing his complaint because plaintiff 
had not pleaded a claim on that theory. 
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Statute of Limitations had run, so his claim was barred. Alter
natively, the defendant argued that each inhalation of dust 
was a separate tort giving rise to a "fresh" cause of action; 
therefore, the plaintiff was limited to a claim for inhalation 
between November, 1938, and May, 1940, when he became 
incapacitated and ceased work. 

The Court said that "neither of the outlined con
structions of the Statute of Limitations can be sustained." 337 
US at 169. It explained: 

"For, if we assume that Congress intended to include occupa
tional diseases in the category of injuries compensable under 
the Federal Employers' Liability and Boiler Inspection Acts, 
such mechanical analysis of the 'accrual' of petitioner's inju
ry—whether breath by breath, or at one unrecorded moment 
in the progress of the disease—can only serve to thwart the 
congressional purpose. 

"If Urie were held barred from prosecuting this action 
because he must be said, as a matter of law, to have contracted 
silicosis prior to November 25,1938, it would be clear that the 
federal legislation afforded Urie only a delusive remedy. It 
would mean that at some past moment in time, unknown and 
inherently unknowable even in retrospect, Urie was charged 
with knowledge of the slow and tragic disintegration of his 
lungs; under this view Urie's failure to diagnose within the 
applicable statute of limitations a disease whose symptoms 
had not yet obtruded on his consciousness would constitute 
waiver of his right to compensation at the ultimate day of 
discovery and disability." Urie v. Thompson, supra, 337 US at 
169. 

It went on to say: 
"Nor can we accept the theory that each intake of dusty 

breath is a fresh 'cause of action.' In the present case, for 
example, application of such a rule would, arguably, limit 
petitioner's damages to that aggravation of his progressive 
injury traceable to the last eighteen months of his employ
ment. Moreover, petitioner would have been wholly barred 
from suit had he left the railroad, or merely been transferred 
to work involving no exposure to silica dust, more than three 
years before discovering the disease with which he was 
afflicted." 337 US at 170. 

Instead, the Court held that the plaintiffs claim 
accrued when he discovered his problem and its cause, which, 
in that case, the evidence showed was not until he became 
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incapacitated within the three year Statute of Limitations 
period. It seems clear that the Court rejected the proposition 
that each intake of dust created a fresh cause of action for the 
purpose of the limitation, because it would have imposed an 
unintended restriction on the relief to which the plaintiff was 
entitled when he did not discover his illness until May, 1940. 

That is not this case. Here, plaintiff discovered his 
problem and its cause no later than 1982 but failed to file his 
action within the limitation period; nevertheless, he con
tinued to be damaged until he filed this action. Although he is 
not entitled to recover for all of his hearing loss, there is no 
reason why he should be barred from recovering for the loss 
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that occurred within the three years preceding his commence
ment of this action. The court in Kichline v. Consolidated Rail 
Corp., supra, reached the same conclusion. 

Affirmed on appeal and on cross-appeal. 
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Affirmed. 
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R O S S M A N , P . J . 
Employer seeks review of the Workers' Compensa

tion Board's order on remand. In the earlier review, we 
remanded, because the referee's order, which the Board 
adopted, was inadequate for review. Kim v. Mt. Hood Commu
nity College, 95 Or App 406, 769 P2d 239 (1989). We affirm. 

The facts are set out in our earlier opinion. On 
remand, the Board correctly stated that the issue is whether 
claimant's injury arose out of and in the course of his employ
ment. It then identified seven factors to consider in determin
ing whether there is a sufficient relationship between the 
injury and the employment so that the injury should be com
pensable. See, e.g., Mellis u. McEwen, Hanna, Gisvold, 74 Or 
App 571, 574, 703 P2d 255, rev den 300 Or 249 (1985). It 
considered each of the factors and concluded that the injury is 
compensable. 

Employer does not challenge the application of those 
factors. It acknowledges that "[t]he question * * * really comes 
down to whether the activity performed by [claimant] when he 



was hurt was '. . . for the benefit of the employer.7'' It argues 
that, because it provides an educational service to the commu
nity at large, it is the community, rather than the employer, 
that directly benefits from the fund-raising activities in which 
claimant participated. 

Although claimant's characterization of employer's 
argument as "sophistic nonsense" may be somewhat harsh, it 
comes very close to the mark. The funds raised by claimant's 
activities went to the Mt. Hood Community College Founda
tion. The sole purpose of the foundation is to raise money for 
the benefit of the college and its students, and all proceeds 
from its fundraising activities go to that. Clearly, the fact that 
employer may serve the public does not mean that employer 
cannot receive a direct benefit from donations made to it.1 

Affirmed. 
1 Petitioners also argue that we should adopt the "good citizen rule" that 

"acts that are nothing more than the discharge of a person's duties as good citizen 
or member of the community are not within the course of employment, even if 
they take place on the employment premises and may have been requested by the 
employer." 1A Larson, Workmen's Compensation Law 5-383, § 27.34 (1985). 
(Footnote omitted.) 

Employer did not specifically rely on the good citizen rule in its argument to the Board. 
At oral argument in this court, however, claimant's counsel indicated that he under
stood the argument and responded to it. We need not decide whether to adopt the good 
citizen rule, because the facts of this case could not fit within it. 
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D E I T S , J . 

Reversed with respect to basis for temporary total dis
ability benefits and remanded with instructions to modify 
order in accordance with this opinion; otherwise affirmed. 

Cite as 103 Or App 49 (1990) 51 

D E I T S , J . 

Petitioners seek review of an order of the Workers' 
Compensation Board that set aside SAIF's backup denials of 
responsibility for claimant's back injury and carpal tunnel 
syndrome. 

Claimant was an employee of Pinkertons Detective 
Agency, which was hired by Olympic Forest Products to inves
tigate the unusual number of worker's compensation claims 
that were being filed at one of its sawmills, as well as suspected 
drug use by employees at that mill. Pinkertons placed an 
undercover detective, claimant, in the mill to do the investiga
tion. He worked as an entry level mill worker and received a 
paycheck from Olympic. Olympic paid him its usual hourly 
rate, and Pinkertons supplemented that to make up his 
Pinkertons' salary. Olympic made its usual payroll deductions 
from claimant's checks and paid premiums to S A I F for him. 
Pinkertons directed his investigative activities. Only the 
owner and the plant superintendent, Meek, knew of claim
ant's identity. Meek believed that claimant was using an 
assumed name for the investigation. 

On November 7, 1986, a week after he began work at 
the mill, claimant was hit in the chest by a log. He filed an 
injury claim on November 18, claiming right wrist and right 
shoulder strain. A plant manager verified the injury and 
signed the claim. Claimant listed Olympic as his employer on 
the form and showed his wages as the amount that he was 
being paid by Olympic. As part of the claim filing process, 
claimant was required to talk with Meek, whose job it was to 
investigate compensation claims. Claimant told Meek not to 
worry about the claim, because it was just a ruse to allow him 
to talk to Meek about the investigation. Meek knew that the 
claim had been filed, but took no further action to delay or 
prevent it from going to S A I F and being approved. On 
December 15, 1986, S A I F accepted the claim as a non-disab
ling injury. 

On January 6,1987, claimant was injured again when 
another employee at the mill threw a 2 X 4 at him. He experi
enced back pain and numbness on his right side and filed a 
second injury claim, listing only back pain. He met with Meek 
concerning the claim. Meek assumed that it was not a real 
claim, but that claimant was again using it as an excuse to talk 
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with him about the investigation. Again, he knew that the 
claim had been filed, but did not investigate or take action to 
delay it from going to SAIF, because he did not think that 
claimant was really hurt. SAIF accepted the claim on Febru
ary 5, 1987, as a back strain. Claimant left Olympic in Janu
ary, 1987. In February, his neurosurgeon informed S A I F that 
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he had a carpal tunnel syndrome and that he might need to 
have surgery, which he underwent on May 22,1987. S A I F paid 
claimant compensation for the time he lost due to the surgery. 
Claimant filed a claim against Pinkertons on May 29, 1987, 
for the carpal tunnel damage resulting from the November 7, 
1986, injury. 

In early 1987, shortly after claimant left the mill, 
Meek discovered that claimant was receiving compensation 
for the two injuries. On June 22,1987, S A I F denied responsi
bility for both previously accepted claims on the ground that 
claimant was not Olympic's employee. Liberty Northwest, 
Pinkertons' insurer, denied compensability on June 25 on the 
ground the injury did not result from claimant's employment 
at Pinkertons. 

A hearing was held on SAIF's and Liberty's denials 
on December 22, 1987. The hearings officer approved Lib
erty's denial and disapproved SAIF's denials under Bauman v. 
SAIF, 295 Or 788, 670 P2d 1027 (1983). The hearings officer 
held that any misrepresentations that claimant had made 
were not sufficient to allow SAIF's backup denials, because 
Meek knew that claimant had filed claims and should have 
followed up on them, even if he had misunderstood why they 
were filed. The hearings officer also awarded increased time 
loss payments, based on claimant's entire wages, including the 
amount paid by Pinkertons, rather than just on the wages 
from Olympic. The Board affirmed. 

Petitioners argue that the Board erred in setting 
aside SAIF's denial. An insurer may not deny a previously 
accepted claim more than 60 days after receiving notice of the 
claim, without a showing of fraud, misrepresentation or other 
illegal activity. Ebbtide Enterprises v. Tucker, 303 Or 459, 738 
P2d 194 (1987). In order to justify a backup denial, a misrepre
sentation must have been sufficiently material that the 
Cite as 103 Or App 49 (1990) 53 

insurer's decision "could reasonably have been affected." 
Ebbtide Enterprises v. Tucker, supra, 303 Or at 464.1 

Petitioners contend that claimant misrepresented his 
employment status when he listed Olympic as his employer on 
the claim form and that his statement to Meek that the claims 
were not real was a misrepresentation. Although claimant's 
statement to Meek that the claims were ruses were misrepre
sentations, they were not sufficiently material to justify 
SAIF's backup denial. Meek knew what claimant's status at 
the mill was and that he had filed the claims. That knowledge 
was attributable to Olympic as well as to its insurer, SAIF . 
Coluin v. Industrial Indemnity, 301 Or 743, 725 P2d 356 
(1986); Nix v. SAIF, 80 Or App 656, 660, 723 P2d 366, rev den 
302 Or 158 (1986). Meek did not follow up on the claims or 
take any action to see that they were not sent to SAIF. In view 
of Olympic's knowledge and its inaction, we conclude that 
claimant's misrepresentations were not sufficiently material 
to affect SAIF's decision on the claim. 

1 The so called "Bauman rule" on retroactive denials was repealed effective July 1, 
1990, by Or Laws 1990 (Special Session), ch 2, § 15. The change does not affect this 
case. 
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Petitioners argue that, even if S A I F is not entitled to 
deny the claims, the Board should have held that employer is 
not responsible for the carpal tunnel syndrome. Claimant's 
condition was diagnosed at the time of injury as wrist sprain 
and arm strain. It was described on the claim form as involv
ing swelling, aching and hand numbness. It was not diagnosed 
as carpal tunnel syndrome until after the November injury 
was accepted. Petitioners argue, relying on Johnson v. Spectra 
Physics, 303 Or 49, 733 P2d 1367 (1987), that S A I F accepted 
the November 7 injury as "right wrist strain and right shoul
der strain" and that that was not an acceptance of the carpal 
tunnel syndrome. Johnson held that, when a single claim 
encompasses two separate conditions, acceptance of one of the 
conditions does not constitute acceptance of the other. Here, 
however, the claim did not involve two conditions, but rather 
involved the question of whether acceptance of the compen
sability of specific symptoms included acceptance of the dis
ease that was later found to cause the symptoms. In Georgia-
Pacific v. Piowar, 305 Or 494, 753 P2d 948 (1988), the court 
held that an acceptance of the compensability of specific 

54 SAIF v. Abbott 

symptoms includes acceptance of the compensability of the 
disease causing those symptoms. As the court stated: 

"Allowing an insurer to deny compensation for a pre
viously-accepted condition once it learns that the condition is 
attributable to a specific noncompensable disease opens the 
door to instability, uncertainty and delay. This is precisely the 
kind of vacillation which this court found unacceptable in 
Bauman, 295 Or at 793-794." 305 Or at 501. 

S A I F accepted claimant's condition involving upper 
extremity swelling, aching and hand numbness. That accep
tance encompassed the disease causing those symptoms, 
which turned out to be a carpal tunnel syndrome. S A I F may 
not avoid responsibility for that condition. 

Petitioners also assert that the Board erred in affirm
ing the increase of the time loss benefits by including the 
wages paid by Pinkertons. We agree. Generally, when a claim
ant who is working for two employers is injured, benefits are 
measured by the wages from both jobs, but each employer 
bears its proportionate share of the burden of paying benefits. 
Bolton v. Oregonian Publishing Co., 93 Or App 289, 761 P2d 

-135 (1988). Whether or not this is a case of dual employment, 
because claimant's work activities were all part of the per
formance of one job, only Olympic's liability is involved in this 
review. We conclude that Olympic is only responsible for ben
efits based on the wages that it paid to claimant. 

Reversed with respect to the basis for temporary total 
disability benefits and remanded with instructions to modify 
order in accordance with this opinion; otherwise affirmed. 
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R I G G S , J . 

In this Workers' Compensation case, the Board 
granted claimant permanent total disability ( P T D ) , con
cluded that employer's unilateral reclassification of .certain 
payments was improper and assessed attorneys fees and a 
penalty against employer. Employer petitions for review. We 
reverse and remand for reconsideration of the penalty and 
attorney fees and otherwise affirm.1 

C l a i m a n t suffered a compensable injury at 
employer's plant on June 16, 1982. A determination order on 
January 21, 1983, awarded her temporary total disability 
( T T D ) but deferred a finding on permanent disability until 
more medical evidence was available. After undergoing tests 
in June, 1983, related to the 1982 injury, claimant suffered a 
cerebral vascular accident (CVA) while in the hospital. After 
the CVA, claimant had a series of colonic seizures. Medication 
brought those under control, but claimant continued to have 
what she described as seizure activity. Employer denied com
pensability of the CVA, the seizures and a related psychologi
cal condition. On July 23,1984, a second determination order 

1 Claimant asks that we change the date on which she became medically station
ary for purposes of P T D . There is no record of claimant making the request below, nor 
did she cross-petition for review. O R A P 5.45(2). Accordingly, we do not address the 
issue. 
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was issued awarding additional T T D and 45 percent 
unscheduled permanent partial disability (PPD) for the 1982 
injury. The determination order did not include the CVA. 

On February 25, 1985, a referee found the CVA com
pensable. In May, 1985, employer unilaterally decided to 
redesignate P P D previously paid on the June 16 injury as 
T T D and stopped paying PPD. A third determination order 
was issued on November 19, 1985, which included both the 
1982 injury and the CVA. The order awarded additional T T D 
and 50 percent PPD. Both parties appealed that order. A 
referee found 85 percent PPD and that claimant had become 
medically stationary on July 8, 1985. The referee also held 
that employer's unilateral redesignation of benefits was 
proper. Both parties requested Board review, and the Board 
affirmed the referee, except that it determined that the medi
cally stationary date was June 4, 1985. On claimant's petition 
for review, we remanded to the Board for reconsideration in 

68 Castle & Cook, Inc. v. Porras 

the light of the substantial evidence standard of review. Porras 
v. Castle & Cook, Inc., 91 Or App 526, 755 P2d 154 (1988). On 
reconsideration, the Board awarded P T D under the "odd lot" 
doctrine.2 It also held that employer's unilateral redesignation 
of benefits was improper and awarded attorney fees and a 
penalty. 

Employer does not contest compensability of the 
CVA, only of the subsequent seizures. It claims that the 
Board's findings that the seizures were compensably related to 
the June 16, 1982, injury and the CVA were unreasonable and 
contrary to the overwhelming weight of the evidence. We 
understand employer's argument to mean that the Board's 
finding is not supported by substantial evidence. 

No doctor was able to find an organic explanation for 
the seizures. The Board concluded that claimant was not fak
ing them, and that finding is supported by substantial evi
dence in the record in the opinions of claimant's treating 
internist, neurologist, neurosurgeon and a consulting neurop-
sychiatrist.3 

The Board also found that claimant's psychological 

2 Except when designated otherwise hereafter, when we refer to the Board's 
"order," we mean the order on reconsideration after our remand. 

3 Employer contends that the Board's discounting of Dr. Pavaresh's opinion with 
regard to the voluntariness of the seizures was erroneous. However, if there is substan
tial evidence to support a finding of fact, the Board need not find in accordance with 
every expert opinion. It is sufficient for the Board to find, as it did here, that the 
treating doctors had a better opportunity to assess the particular condition in this 
case. 

Employer also contends that the Board erred in accepting Pavaresh's opinion on 
one aspect of a case but in rejecting it on another aspect. Claimant correctly points out 
that the Board 

"is free to analyze each question and medical issue separately and to fully consider 
all rationales, arguments, and proof on each issue before reaching a decision. The 
fact that the [B]oard found [a doctor's] opinions * * * persuasive on some issues 
does not bind the referee from considering all the evidence on [the] remaining 
issues." (Emphasis deleted.) 

That would hot be so if a subsequent finding could only flow from factors necessarily 
rejected by the initial finding, which is not the case here. 
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condition, to which the seizures could be attributed, was com-
pensably related to the C V A and, hence, to the industrial 
injury. There was conflicting testimony from doctors on both 
sides. In concluding that the psychological disorder was 
related to the industrial injury, the Board relied on testimony 

Gite as 103 Or App 65 (1990) 69 

by a doctor who had been seeing claimant for an extended 
period and the consulting neuropsychiatrist. That evidence 
supports the Board's conclusion that the psychological condi
tion is related to the C V A and is, therefore, compensable. 

Employer next contends that the Board erred when it 
ruled that employer could not unilaterally redesignate pre
viously paid PPD as T T D . We agree with the Board. After the 
first determination order, employer was required to pay 45 
percent PPD. That determination did not include the CVA. 
Employer claims that the referee's determination that the 
CVA was compensable reopened the claim, thus changing the 
medically stationary date. Employer reasons that that change 
created an obligation to pay T T D , rather than PPD. 

Initially, we note that the order finding the C V A 
compensable did not address the effect on the July 23, 1984^ 
determination order directing employer to pay P P D . The 
Board correctly pointed out that "[t]he issue here is not 
whether the employer may recover an overpayment of P P D by 
offsetting it against current or future compensation benefits 
due. Rather, the issue is whether the employer may do so 
without prior approval * * *." Generally, an employer "may 
not recoup overpayments without prior authorization from 
the Board, the referee or the Workers' Compensation Depart
ment." Spivey v. SAIF, 79 Or App 568, 571, 720 P2d 755 
(1986). When unilateral action on the part of the employer is 
permitted, it is clearly spelled out in the statute. See, e.g., O R S 
656.268(3)(a). There is no statutory permission for an 
employer to act unilaterally in this situation. 

Because of the invalid unilateral reclassification of 
payments, the Board assessed a penalty, ORS 656.262(10), 
and attorneys fees. ORS 656.382(1). The levying of a penalty 
depends on whether the employer had a legitimate doubt as to 
its liability for the payments. Under that legal standard, the 
Board made a factual finding, which we review for substantial 
evidence support. Brown v. Argonaut Insurance Company, 93 
Or App 588, 591, 763 P2d 408 (1988). 

Employer contends that it relied on rules governing 
unilateral reclassification of P P D in the aggravation context. 
Former O A R 436-54-232(1). Additionally, after the 
reclassification had been made, employer conferred with the 
Compliance Division, which agreed that the action was appro
priate. The Board concluded that employer "offered no 
reasonable explanation for its unauthorized, unilateral offset 
against T T D compensation awarded by the prior Referee's 
Opinion and Order." The Board based its conclusion on the 
fact that employer consulted with the division only after it had 
acted unilaterally. While that adequately explains why the^ 
Board rejected that explanation, it does not explain why the 



V a n N a t t a ' s 
Board rejected employer's explanation that it had relied on 
former OAR 436-54-232(1). Therefore, we remand for the 
Board to consider that argument.4 

Reversed and remanded for reconsideration of 
penalty and attorney fees; otherwise affirmed. 

4 Employer's remaining assignment of error is without merit. 
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Reversed and remanded. 

78 Dryden v. SAIF 

E D M O N D S , J . 

This case is before us for the second time. In our first 
opinion, we held that, because plaintiffs punitive damages 
claim alleged an intentional tort against Dryden (defendant) 
personally, outside the scope of the Oregon Tort Claims Act 
(OTCA), ORS 30.260 et seq, the trial court erred in striking 
the claim on the ground that punitive damages are not 
recoverable under O T C A . Dryden v. SAIF, 88 Or App 542, 746 
P2d 240 (1987).1 On remand, the trial court, relying on 
Brungardt v. Barton, 69 Or App 440, 685 P2d 1021 (1984), 
granted defendant's motion for a directed verdict at the close 

1 We also held that the court did not err in entering judgment in favor of defendant 
State Accident Insurance Fund Corporation. 
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of plaintiffs case, ruling that the jury was not entitled to 
conclude from the evidence that defendant was acting outside 
the scope of his employment or that plaintiff had complied 
with the notice requirements of the OTCA. 

Plaintiff appeals and argues that there was testimony, 
at trial from which the jury could have concluded that defen
dant was acting outside the scope of his employment, that as a 
result plaintiff did not have to comply with the notice require
ments of O T C A and that the trial court, therefore, erred in 
granting defendant's motion. Viewing the evidence in the light 
most favorable to plaintiff, Brown v. J.C. Penney Co., 297 Or 
695, 705, 688 P2d 811 (1984), we agree and reverse. 

Defendant had plaintiff under surveillance as part of 
his job as an investigator employed by SAIF . As plaintiff was 
driving her car, she and her daughter, who was a passenger, 
noticed that defendant was following them in another car. 
After both cars pulled off the road and parked, plaintiff con
fronted defendant. Plaintiffs daughter testified: 

"A: * * * And my mom got out. She was upset and angry, 
scared. I was scared. Didn't know who this guy was. And she 
asked him what he was going, [sic] why he was following us, 
and I guess he didn't answer. I don't know. I was in the car. 

"Q 
"A 

"Q 
"A: 

You didn't hear any answer, anyway? 
No. 
What did he do then? 
Well, after she asked him all that, she went around to 

Cite as 103 Or App 76 (1990) 79 

the front of the car and yelled to me to get his license plate, 
and she did have her hands on the car, and evidently he 
panicked or something, 'cause he did go forward before he 
went back and went around her then after he went back
wards, and it did hurt her, her shins. 
"Q: And — 
"A: And she went up over the car and held herself up by her 
hands. 
"Q: In other words, she was sort of spread-eagled over the 
hood of the car? 
"A 

"Q 
"A 

"Q 
"A 
< < * * * * » 

Just — yeah. 
Did she get herself off there? 
Yeah. 
And then he left? 
Well, he backed up and then went around, yeah. 

"Q. And when your mother got out, you remained in the car? 
"A. Yes. 
"Q. She was loud? 
"A. Very. 
"Q. She was swearing? 
"A. Yes. 
"Q. She was threatening? 
"A. I didn't hear her threaten nothing. She just wanted to 
know who he was. 
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"Q. Waving her fists around? 
"A. Well, she was upset, yeah. 
"Q. And you indicated to me before that he looked scared 
inside his car — 
"A. Yes. 
"Q. — Isn't that correct? 
"A. Yes. 
"Q. In fact, you told me he was actually cowering in his seat? 
"A. Well, he looked scared, yes, nervous." (Emphasis sup
plied.) 

Plaintiff testified: 
80 Dryden v. SAIF 

"Q. You claim that [defendant] ran into you with his car? 
"A. Yes. He did." 

Defendant testified: 
"Q. *** how did you feel? 
"A. Well, at first I knew that [plaintiff] knew that I was 
following her, that my, might say, cover was blown, that — 
and I was first mad at myself that I got caught, I guess, for 
following her, and I knew that it would be very difficult then 
to find out what her activities would be at that point forward. 
"Q. When she got out of her car, was she loud? 
"A. Very, very excited, very, might say, irrational. 
"Q. Was she swearing? 
"A. Yes, she was. 
"Q. Was she threatening? 
"A. Yes, she was. 
"Q. Did she appear angry? 
"A. Yes. 
"Q. How did you feel? 
"A. Well, I was very nervous and, you might say, almost 
scared. My past experience as a police officer coming into 
contact with people like this, I didn't know what to expect 
from her at that point forward. 
*<***** 

"Q: You said that you were told to avoid contact with these 
people that you were — that you had under surveillance; am I 
correct about that? 
"A: That's correct. I knew that since [plaintiffs] workers' 
comp claim was coming to a hearing in a month or so, I knew 
she was represented by an attorney, and we were not to have 
any physical or verbal type of contact with her. 
" * * * * • 

"Q: * * * I'm not sure that you answered that correct — that 
question the way you meant to. [The question was:] 'Was 
there no way possible that you could leave without hitting 
[plaintiff]?' 
"A: Oh, if I would have put my car in drive and drove 
forward, sure, I would have hit her, but I didn't do that. 
"Q: What did you do? 
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"A: I put my car in reverse and backed up and then tried to 
drive around to the left to go around her, and then she — I was 
driving at approximately one or two miles per hour. As I start 
— / backed up, then started to pull forward around her. As I 
did that, she stepped in front of my vehicle again, causing me 
to stop. 
"Q: You had to repeat the process, then? 
"A: Had to repeat the process. She finally left, moving back 
over to her vehicle, and that enabled me to — I still swung out 
a little bit to leave the area. 
"Q: Ever come into contact with her at all? 
"A: Never." (Emphasis supplied.) 

In Brungardt v. Barton, supra, we stated: 
"In order to determine whether [a] defendant's actions fall 

within the scope of his employment, we consider whether the 
act in question is of a kind he was hired to perform, whether 
the act occurred within the authorized time and space and 
whether the employe was motivated, at least in part, by a 
purpose to serve the employer." 69 Or App at 443, citing 
Stanfield v. Laccoarce, 284 Or 651, 655, 588 P2d 1271 (1978). 

As a general rule, whether a particular act is within the scope 
of employment is to be decided by the trier of fact. Not every 
intentional tort by an employee is outside the scope of employ
ment. The intentional use of force may be authorized 
expressly or by the circumstances. However, an intentional 
tort may also be a private act outside the scope of employment 
if the employee is motivated by other than an intention to 
serve the employer. See Thomas v. Parker Refrigerated Serv
ices, Inc., 61 Or App 234, 239-40, 657 P2d 692, rev den 294 Or 
792 (1983). 

A motion for a directed verdict may be granted if 
there is only one reasonable conclusion that can be drawn 
from the evidence. James v. Carnation Co., 278 Or 65, 69, 562 
P2d 1192 (1977). Here, the jury could have found from the 
testimony that defendant drove forward and hit plaintiff with 
his car. The jury could have inferred that that act was either 
intentional or negligent. If it was intentional, it may have been 
outside defendant's scope of employment, depending on his 
motivation. The jury was entitled to draw an inference that 
defendant intentionally struck plaintiff and acted out of 
anger, because his "cover had been blown," and without 
82 Dryden v. SAIF 

intending to benefit his employer. The trial court erred in 
granting his motion for a directed verdict. 

Reversed and remanded. 
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E D M O N D S , J . 
Petitioner moves for reconsideration of our opinion 

in Mercer Industries v. Rose, 100 Or App 252, 785 P2d 385 
(1990). We held that the Board erred when it refused to award 
attorney fees to claimant after claimant actively litigated the 
issue of responsibility. Petitioner argues that claimant is not 
entitled to an employer-paid attorney fee, because his right t o 
compensation was never in jeopardy. 

Claimant's entitlement to receive compensation was 
resolved before the hearing when an order of responsibility 
under former ORS 656.307,1 was issued. ORS 656.386(1) pro
vides, in pertinent part: 

"In all cases involving accidental injuries where a claimant 
finally prevails in an appeal to the Court of Appeals or peti
tion for review to the Supreme Court from an order or deci
sion denying the claim for compensation, the court shall allow 
a reasonable attorney fee to the claimant's attorney. In such 

1 O R S 656.307 was amended in 1987, after the hearing in this case, to include a 
provision for award of attorney fees in responsibility hearings. See O R S 656.307(5). 
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rejected cases where the claimant prevails finally in a hearing 
before the referee or in a review by the board itself, then the 
referee or board shall allow a reasonable attorney fee." 
(Emphasis supplied.) 

Because claimant did not seek review from an order denying 
compensation, he is not entitled to attorney fees under ORS 
656.386(1). Shoulders v. SAIF, 300 Or 606, 611, 716 P2d 751 
(1986). To the extent that SAIF v. Phipps, 85 Or App 436, 737 
P2d 131 (1987), is inconsistent with this opinion, it is over
ruled. 

Motion for reconsideration allowed; former opinion 
modified to affirm on cross-petition and adhered to as modi
fied. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Arthur R. Morris, Claimant. 

W A U S A U I N S U R A N C E C O M P A N I E S , 
Petitioner, 

v. 
Arthur R. M O R R I S , 

Respondent. 

(89-0063M; CA A62580) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 6,1990. 

David Home, Beaverton, argued the cause and filed the 
brief for petitioner. 

Douglas L . Minson, Hillsboro, argued the cause and filed 
the brief for respondent. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

B U T T L E R , P. J . 

Award of benefits for temporary total disability reversed; 
remanded for reconsideration. 

272 Wausau Ins. Companies v. Morris 

B U T T L E R , P . J . 

The Workers' Compensation Board reopened claim
ant's claim on its own motion pursuant to ORS 656.278(l)(a).' 

1 O R S 656.278 provides, in part: 
"(1) Except as provided in subsection (5) of this section, the power and 

jurisdiction of the board shall be continuing, and it may, upon its own motion, 
from time to time modify, change or terminate former findings, orders or awards i f 
in its opinion such action is justified in those cases in which: 

"(a) There is a worsening of a compensable injury that requires eitheT inpa
tient or outpatient surgery or other treatment requiring hospitalization. In such 
cases, the board may authorize payment of temporary disability compensation 
from the time the worker is actually hospitalized or undergoes outpatient surgery 
until the worker's condition becomes medically stationary, as determined by the 
board[.]" 
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It is undisputed that claimant has experienced a worsening of 
his compensable condition and that he needs surgery. 
Employer's insurer seeks review of the Board's decision that 
he is also entitled to benefits for temporary total disability 
until he becomes medically stationary or is released for work. 

The Board relied on Dawkins v. Pacific Motor Truck
ing, 308 Or 254, 258, 778 P2d 497 (1989), in which the 
Supreme Court held: 

"To receive temporary total disability upon aggravation of 
a work-related injury, the claimant must be in the work force 
at the time of the aggravation. Cutright v. Weyerhaeuser, [299 
Or 290, 702 P2d 403 (1985)]. A claimant is deemed to be in the 
work force if: 

"a. The claimant is engaged in regular gainful employment; 
or 

"b. The claimant, although not employed at the time, is 
willing to work and is making reasonable efforts to obtain 
employment, Cutwright v. Wyerhaeuser, supra, see ORS 
656.206(3); or 

"c. The claimant is willing to work, although not employed 
at the time and not making reasonable efforts to obtain 
employment because of a work-related injury, where such 
efforts would be futile. Cf. SAIF v. Stephen, 308 Or 41, 47-48, 
774 P2d 1103 (1989). 

"A claimant who is not employed, is not willing to be 
employed, or although willing to be employed is not making 
reasonable efforts to find employment (unless such efforts 

Cite as 103 Or App 270 (1990) 273 

would be futile because of the work-related injury) has with
drawn from the work force. A claimant who, at the time of the 
aggravation of the work-related injury, has withdrawn from 
the work force is not entitled to temporary total disability." 

Claimant has not worked since he was injured in 
1983. There is substantial evidence to support the Board's 
finding that he has been totally disabled since 1986. The 
record shows, additionally, that claimant has had little moti
vation to return to work and that he has twice been denied 
benefits for permanent total disability on that ground. Despite 
that, the Board found that claimant is now willing to work, 
and on that basis it held that he was in the work force when his 
condition worsened and is entitled to benefits for temporary 
total disability. 

Contrary to claimant's contention, although the 
Board is permitted in certain cases to award additional bene
fits on its own motion "if in its opinion such action is justi
fied," ORS 656.278(1), the Board's decision is not completely 
discretionary; a claimant must qualify for those benefits. 
Claimant was not entitled to benefits for temporary total dis
ability simply because the Board decided to award them. OAR 
438-12-035 provides that temporary total disability benefits 
awarded by the Board on its own motion "shall continue to be 
paid under the relevant statutory provisions and regulations 
established by the Director for all other claims[.]" Claimant is 
entitled to benefits for temporary total disability only if he 
qualifies for those benefits under the relevant statutory provi-



sions. We review the Board's own motion order pursuant to 
ORS 183.482(7) and (8) for substantial evidence and errors of 
law. ORS 656.298(6). 

Employer contends that, in finding that claimant is 
willing to work, the Board has disregarded its previous rulings 
regarding his lack of motivation to seek work. We agree with 
the Board that it is claimant's willingness to seek work at the 
time of the aggravation that is relevant to whether he is in the 
work force. Although claimant may have withdrawn from the 
work force at one time, and the Board may have made a 
finding to that effect, that decision does not irrevocably com
mit him to retirement for purposes of workers' compensation 
benefits. If he is willing to seek work at the time of the 
aggravation, he is a member of the work force at that time. 

274 Wausau Ins. Companies v. Morris 

We conclude, however, that the Board has not ade
quately explained its finding that claimant is willing to work. 
The Board did not hold a hearing, as it could have, see OAR 
438-12-040, or consider any evidence other than the medical 
report submitted to support the need for surgery and a letter 
from claimant's attorney stating that claimant "is adamant 
that he has wanted to work throughout this entire period of 
time" and "has never voluntarily removed himself from the 
labor market."2 The letter does not separately state that 
claimant's attitude toward work has changed or that he is 
presently willing to work. In the light of the Board's two 
previous determinations that are directly contrary to claim
ant's assertion that he has never withdrawn from the work 
force,3 it needs to explain its conclusion. 

Award of benefits for temporary total disability 
reversed; remanded for reconsideration. 

2 Although the letter is hearsay and would not be admissible under the evidence 
code, those rules do not apply to the Board. See O R S 656.283(7). 

3 In its opinion of July, 1984, the Board, in affirming the referee, found: 

"As has been observed by most of the physicians who have examined claimant 
over the past several years, he clearly lacks any motivation to return to work. Not 
only does he lack motivation to return to work, but he is strongly motivated to 
preserve his disability status and to convince others that he is unable to work. It 
appears that claimant determined several years ago that he would never return to 
work and he has proceeded to insure that that decision becomes a self-fulfilling 
prophecy. That is unfortunate, because claimant is undoubtedly quite disabled. 
His unwillingness to consider a return to work, however, makes any rehabilitation 
efforts futile and hampers a determination of the extent to which he is precluded 
from the general labor market." 
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I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Gale J . Warren, Claimant. 

G E O R G I A - P A C I F I C C O R P O R A T I O N , 
Petitioner, 

v. 
Gale J . W A R R E N , 

Respondent. 
(87-15662; CA A63134) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 30,1990. 

Jerry K . Brown, McMinnville, argued the cause for peti
tioner. With him on the brief was Cummins, Brown, Good
man, Fish & Peterson, P.C., McMinnville. 

David C. Force, Salem, filed the brief for respondent. 

Before Buttler, Presiding Judge, and Rossman and De 

Muniz, Judges. 

B U T T L E R , P. J . 

Affirmed. 

Cite as 103 Or App 275 (1990) 277 

B U T T L E R , P . J . 

Employer seeks review of an order of the Workers' 
Compensation Board affirming the referee's decision that 
claimant's carpal tunnel syndrome is compensable. 

The Board's opinion explains the issue in this case: 
"The record contains relevant medical opinions from treating 
orthopedic surgeon Schachner and Dr. Nathan, hand surgeon. 
The opinions of both medical experts support the following 
findings and conclusions. First, claimant experienced no diffi
culties with her hands or wrists before she began working for 
the employer. Second, claimant's work with the employer was 
the major contributing cause of her current bilateral wrist and 
hand symptoms. Third, those symptoms are attributable to 
'carpal tunnel syndrome,' defined as a complex of symptoms 
resulting from compression and oxygen deprivation of the 
median nerve in the carpal tunnel. 

"Accordingly, if 'carpal tunnel syndrome' is the 'occupa
tional disease' in this case, claimant has demonstrated a com
pensable disease. However, the employer disagrees with this 
characterization of claimant's disease. It relies, instead, on an 
alternative definition put forth by Dr. Nathan, who per
formed an independent medical examination in September 
1987. If we accept Dr. Nathan's opinion, claimant has not 
demonstrated a compensable occupational disease. He 
defined claimant's disease as the slowing of the median nerve 
identified in electrodiagnostic tests. He further opined that 
this nerve slowing was entirely ideopathic in origin and was 
not worsened by claimant's work activity. 
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"The Referee rejected Dr. Nathan's opinion and concluded 
that claimant's carpal tunnel syndrome was a compensable 
occupational disease. We agree. In order to be compensable, 
an occupational disease must require treatment or result in 
disability or death. ORS 656.804 and former 656.005(8)(a). 
Claimant is not seeking treatment for a slowing of the median 
nerve but for her clinical condition, characterized as carpal 
tunnel syndrome. Dr. Nathan conodes that treatment of 
claimant's median nerve slowing would be inappropriate in 
the absence of symptoms, i.e., until the onset of carpal tunnel 
syndrome. Furthermore, when treatment is provided, it does 
nothing to correct the underlying slowing of the median nerve 
but merely relieves symptoms by allowing more blood and 
oxygen to reach the nerve. Finally, claimant's condition is 
disabling because of her symptom complex, not the slowing of 
her median nerve. 

278 Georgia-Pacific Corp. v. Warren 

"After considering these factors, we conclude that claim
ant's carpal tunnel syndrome is a compensable occupational 
disease." (Emphasis in Board's.) 

Employer contends, essentially, that the Board had 
no choice but to accept Nathan's opinion that claimant's 
underlying condition is ideopathic and has not been affected 
by her employment. According to Nathan, his research shows 
that, with carpal tunnel disease, there is a distinction between 
the underlying condition, which Nathan described as 
"entrapment neuropathy," and the syndrome, which occurs 
when the condition becomes symptomatic. Nathan testified 
that he determined, from the location of claimant's nerve 
lesion, that, although claimant's symptoms probably were 
caused by her work activity, her underlying neuropathy was 
ideopathic. Dr. Schachner, claimant's treating neurosurgeon, 
was of the opinion that claimant's employment was the cause 
of her carpal tunnel syndrome. 

Employer argues that, in the light of Nathan's exten
sive research, experience and explanation concerning the 
nature of carpal tunnel syndrome and claimant's condition, 
the Board's finding that Schachner's opinion is more per
suasive is not supported by substantial evidence. Additionally, 
it contends that, in the light of Nathan's uncontroverted opin
ion that the underlying condition is separate from its symp
toms and that it was not caused or made worse by the 
employment, the Board erred as a matter of law in concluding 
that the syndrome is the disease and that it is compensable. 
See Weller v. Union Carbide Corp., 288 Or 27, 602 P2d 259 
(1979). 

As the Supreme Court suggested in Weller, 288 Or at 
33, sometimes the medical evidence will support the conclu
sion that the symptoms for which compensation is sought are 
the disease. Here, even accepting Nathan's testimony that 
claimant has an underlying condition, "entrapment neuropa
thy," that is ideopathic in origin, claimant seeks compensa
tion for carpal tunnel syndrome, a complex of symptoms 
resulting from compression and oxygen deprivation of the 
median nerve in the carpal tunnel. In the opinion of both 
Nathan and Schachner, the syndrome was brought on by 
claimant's work activity with employer. Schachner stated that 
claimant's work is the etiologic source of her syndrome. He 
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Cite as 103 Or App 275 (1990) 279 

attributed no part of it to a preexisting condition and made no 
distinction between carpal tunnel syndrome and an underly
ing carpal tunnel disease. We conclude that the Board's find
ing that the syndrome is the compensable disease is supported 
by substantial evidence and that its conclusion is supported by 
its findings. 

Affirmed. 

280 September 5, 1990 No. 426 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Kenneth Davies, Claimant. 

DIAMOND F R U I T G R O W E R S , 
Petitioner - Cross-Respondent, 

v. 
Kenneth D A V I E S , 

Respondent - Cross-Petitioner. 
(87-16765; CA A62692) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 30,1990. 

Scott H. Terrall, Portland, argued the cause for petitioner -
Cross-respondent. With him on the briefs were G. Joseph Gor-
ciak and Terrall & Miller, Portland. 

William H . Skalak, Portland, argued the cause and filed 
the brief for respondent - cross-petitioner. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

B U T T L E R , P. J . 

Affirmed on petition; reversed and remanded on cross-
petition for reconsideration of attorney fees. 

282 Diamond Fruit Growers v. Davies 

B U T T L E R , P . J . 

Employer seeks review of an order of the Workers' 
Compensation Board affirming the referee's decision that 
claimant's back, neck and shoulder injuries are compensable. 
Claimant cross-petitions, contending that the Board's award 
of attorney fees was inadequate. We affirm without discussion 
on the petition and reverse and remand on the cross-petition. 

Claimant prevailed before the Board on employer's 
appeal of the referee's order setting aside employer's denial of 
the claim. He was entitled to an award of employer-paid attor
ney fees under ORS 656.382(2). Claimant's counsel submitted 
a statement of services requesting attorney fees of $1,562.50 
for 12.5 hours of service at a rate of $125 per hour. The Board 
awarded $600, without any explanation for its decision. 
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In Weyerhaeuser Co. v. Fillmore, 98 Or App 567, 779 
P2d 1102 (1989), we held that, although the Board is not 
required in making an award of attorney fees to make findings 
as to each of the factors described in OAR 438-15-010(6),1 the 
Board's explanation must be detailed enough to inform us that 
it has considered all of the factors and that there is a reason
able basis for the award. 98 Or App at 571. Although the Board 
did not necessarily need to explain why it awarded less than 
the amount requested, it had to say enough to permit us to 
determine that there is a reasonable basis for the amount 
awarded. The Board gave no explanation. Therefore, we 
iemand for reconsideration of attorney fees. 

Affirmed on petition; reversed and remanded on 
cross-petition for reconsideration of attorney fees. 

1 O A R 438-15-010(6) provides: 
"(6) In any case where a referee or the Board is required to determine a 

reasonable attorney fee, the following factors shall be considered: 

"(a) The time devoted to the case; 

"(b) The complexity of the issue(s) involved; 

"(c) The value of the interest involved; 

"(d) The skill of the attorneys; 

"(e) The nature of the proceedings; 

"(0 The benefit secured for the represented party; 
"(g) The risk in a particular case that an attorney's efforts may go uncom

pensated; and 
"(h) The assertion of frivolous issues or defenses." 

No. 427 September 5, 1990 283 

I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Frank L . Stoddard, Claimant. 

Frank L . S T O D D A R D , 
Petitioner, 

v. 
C R E D I T - T H R I F T C O R P O R A T I O N 

and Standard Fire Insurance, 
Respondents. 

(84-10872; CA A63057) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 6,1990. 
Karen M. Werner, Eugene, argued the cause for petitioner. 

With her on the brief were Richard T . Kroff and Emmons, 
Kropp, Kryger, Alexander & Egan, P.C., Albany. 

No appearance for respondents. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

B U T T L E R , P. J . 

Reversed and remanded for reconsideration. 



V a n N a t t a ' s 2175 
Cite as 103 Or App 283 (1990) 285 

B U T T L E R , P . J . 

Claimant petitions for review of an order of the 
Workers' Compensation Board affirming the referee's order 
denying funds for the modification of his home and the 
removal of architectural barriers. We reverse and remand. 

In 1971, claimant became quadriplegic as a result of a 
work-related injury. He was granted permanent total dis
ability and has attendants to care for his needs 24 hours a day. 
Until recently, he lived in a home in Corvallis, which he had 
paid to have remodelled to accommodate his wheelchair and 
other needs. Employer had paid for installation of an air con
ditioner, which had been prescribed by claimant's doctor. 

As the result of a divorce, claimant could no longer 
afford to live in his Corvallis home, and he sold it and move to 
a new home in Salem. Employer denied his request for funds 
for the remodelling of his new home, including the widening of 
the doors to his bedrooms and one bathroom so that he can 
enter those rooms in his wheelchair; the replacement of his 
bedroom window with a patio door as an emergency exit; the 
remodelling of one bathroom so that he can more readily use 
the shower and the toilet; replacing the wooden ramp to his 
front door with a concrete ramp with railings, and a cover 
from the house to the garage, to make access to the house more 
convenient. Employer also denied his request for an air condi
tioner, modifications to his van and payment for certain items 
prescribed by his doctor, including a stand-up table, a Hoyer 
lift, a commode shower, a trapeze sling and a digital stim
ulator. 

The referee and the Board allowed claimant to be 
reimbursed for all of the prescribed items. They denied the 
compensability of the modifications to his house. The referee 
held that remodelling of a home is not the type of service for 
which compensation is allowed under ORS 656.245(1), relying 
on Lorenzen v. SAIF, 79 Or App 751, 719 P2d 1336 (1986). 
ORS 656.245(1) provides: 

"For every compensable injury, the insurer or the self-
insured employer shall cause to be provided medical services 
for conditions resulting from the injury for such period as the 
nature of the injury or the process of the recovery requires, 
including such medical services as may be required after a 
determination of permanent disability. Such medical services 

286 Stoddard v. Credit-Thrift Corp. 

shall include medical, surgical, hospital, nursing, ambulances 
and other related services, and drugs, medicine, crutches and 
prosthetic appliances, braces and supports and where neces
sary, physical restorative services. The duty to provide such 
medical services continues for the life of the worker." 

The Board did not reach the issue of whether the remodelling 
was a covered service under ORS 656.245(1). Instead, it held: 

"Although we agree that the use of shower facilities would 
provide some degree of independence for claimant, the record 
does not show that claimant would be able to perform this or 
other tasks without the assistance of caregivers. Thus, there is 
no need to decide whether such a service is covered under ORS 
656.245(1), since even if it were covered, the service would not 
be reasonable and necessary in this case." 
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The Board did not discuss the requested architectural changes 
separately; we assume, therefore, that it intended its conclu
sion to apply to all of the proposed modifications. 

In order to be compensated for the requested services, 
claimant must show that they are necessary for the "nature of 
the injury or the process of recovery." ORS 656.245(1). There 
is no medical evidence to that effect; however, a specialist in 
providing equipment for people with physical disabilities tes
tified that doctors recommend that quadriplegics be as inde
pendent as possible. Both that witness and claimant testified 
that the requested changes would enable claimant to be more 
self-sufficient. 

The Board's reason for concluding that the services 
are not reasonable and necessary is not clear. It apparently 
relied on the fact that, even with the changes, claimant would 
still need the assistance of caregivers. If that is a test for 
whether a requested service is reasonable and necessary, we 
are not aware of the authority for it, and many services that 
are authorized and were authorized here would not come 
within the statute. If, as the Board acknowledges, the 
requested changes would make claimant more independent, 
that is at least some evidence that the changes are necessary 
because of the nature of claimant's injury and the process of 
recovery. The Board should explain why the fact that claim
ant will continue to need caregivers makes the services not 
compensable under ORS 656.245(1). 

Additionally, the Board's denial of claimant's request 

Cite as 103 Or App 283 (1990) 287 

for the widening of his bathroom door to permit his entering 
without assistance appears to be inconsistent with its allowing 
reimbursement for the commode shower, which can only be 
used in the bathroom and which he can use only with 
assistance. On reconsideration, the Board should explain that 
apparent inconsistency. 

Reversed and remanded for reconsideration. 
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I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Terry L . Turcotte, Claimant. 
C A T L I N G A B E L S C H O O L 

and E B I Companies, 
Petitioners, 

v. 
Terry L . T U R C O T T E , 

Respondent. 
(WCB 87-09629; CA A63055) 

Judicial Review from Workers' Compensation Board on 
petitioners' motion to determine jurisdiction filed March 8, 
1990. 

Patric J . Doherty and Rankin, Vavrosky, Doherty, Mac-
Coll & Mersereau, Portland, for motion. 

David C. Force and Vick & Gutzler, Salem, contra. 

Before Rossman, Presiding Judge, and Newman and 
Edmonds, Judges. 

P E R C U R I A M 

Judicial review dismissed. 
Cite as 103 Or App 340 (1990) 341 

P E R C U R I A M 

Employer has moved for a determination of whether 
we have jurisdiction to review a November 14,1989, order. We 
hold that we do not have jurisdiction. 

After the Board issued its order, claimant requested 
reconsideration of the attorney fee portion of that order. The 
Board issued an order on reconsideration on December 8, 
1989, in which it Withdrew the November 14 order, assessed an 
additional $300 in attorney fees and republished the rest of the 
original order. 

The order on reconsideration states that it was 
mailed to all parties on December 8, 1989. By the time that 
employer filed a petition for judicial review of the November 
14 order, on December 13, 1989, that order had been with
drawn. 

Because employer never filed a petition for judicial 
review of the December 8 order, as required by ORS 656.295,1 

there is nothing over which we have jurisdiction.2 Armstrong 
v. SAIF, supra n 2. 

Judicial review dismissed. 
1 O R S 656.295(8) provides, in part: 

"An order of the board is final unless within 30 days after the date of mailing 
of copies of such order to the parties, one of the parties appeals to the Court of 
Appeals for judicial review pursuant to O R S 656.298." 

Employer never received a copy of the order on reconsideration, but it was mailed. 
2 Because petitioners have not shown that their failure to receive the order was 

caused by the Board, the order cannot be considered a nullity on due process grounds. 
Armstrong v. SAIF, 58 Or App 602, 604, 649 P2d 818, rev den 293 Or 801 (1982). 
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I N T H E C O U R T OF A P P E A L S OF T H E 
• S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Ralph Johnson, Claimant. 

V. W. J O H N S O N & SONS 
and Wausau Insurance Company, 

Petitioners, 
v. 

Ralph JOHNSON, 
Respondent. 

(87-01078; CA A62247) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted April 4, 1990. 

David O. Home, Beaverton, argued the cause and filed the 
brief for petitioners. 

John Pau l Graff , Port land, argued the cause for 
respondent. With him on the brief was Graff & O'Neil, Port
land. 

Before Graber, Presiding Judge pro tempore, and Joseph, 
Chief Judge, and Edmonds, Judge. 

J O S E P H , C. J . 

Reversed and remanded for reconsideration. 

Cite as 103 Or App 355 (1990) 357 

J O S E P H , C . J . 
Employer petitions for review of a Workers' Compen

sation Board order that denied it the right to offset against 
claimant's permanent total disability benefits the amount 
that it had previously paid claimant on a permanent partial 
disability award. We reverse. 

In October, 1987, the referee found that claimant was 
permanently and totally disabled as of the date of the hearing. 
Employer appealed to the Board, and claimant filed a cross-
appeal, contending that the award should have been retroac
tive. In its brief to the Board, employer argued that, in the 
event that the Board awarded P T D retroactively, it should be 
allowed an offset for any benefits that it had already paid on 
the claim. The Board found claimant permanently and totally 
disabled as of August 19, 1986, but denied employer's request 
for an offset on the basis of a purported waiver. 

Employer first argues that the Board did not have 
"jurisdiction" to consider claimant's cross-appeal, because he 
did not contend at the referee's hearing that the date of dis
ability should be other than the date of the hearing. Therefore, 
employer argues, it did not have notice that that date was in 
issue. Claimant's request for a hearing put employer on notice 
that P T D was in issue. A claimant is entitled to benefits from 
the earliest date on which the disability is proved to have 



existed. See Adams v. Edwards Heavy Equipment, Inc., 90 Or 
App 365, 752 P2d 340 (1988). Thus, the date of disability is 
necessarily one aspect of the issue of P T D , see Freres Lumber 
Co., Inc. v. Murphy, 101 Or App 92, 789 P2d 674, rev den 310 
Or 195 (1990), and the Board properly considered it. 

Employer next argues that the Board erred in holding 
that employer had waived the issue of offset, because it did not 
raise it at the referee's hearing. Claimant counters that, by 
holding that employer had waived the issue, the Board 
adhered to the policy of maintaining an orderly compensation 
process by requiring that the right to an offset be raised at the 
hearing. See Spivey v. SAIF, 79 Or App 568, 720 P2d 755 
(1986); Wilson v. SAIF, 48 Or App 993, 618 P2d 473 (1980); 
Horn v. Timber Products, Inc., 12 Or App 365, 507 P2d 36 
(1973). Claimant argues that employer knew that P T D was an 
issue, could have foreseen the risk of an overpayment and took 
the gamble in the hope that the referee would not award P T D 

358 V. W. Johnson & Sons v. Johnson 

or that claimant would not challenge the date of the award. As 
a result, employer failed to make a record on which the Board 
could have decided whether an overpayment existed or the 
amount of the overpayment. 

Requiring a claim of offset to be raised or waived 
encourages parties to litigate all issues in a single hearing. 
Wilson v. SAIF, supra, 48 Or App at 998. However, the 
Supreme Court's recent opinion in Drews v. EBI Companies, 
310 Or 134, P2d (1990), leads us to conclude that 
failure to raise an issue may not constitute a waiver in the 
workers' compensation context. In Drews, the court primarily 
discussed whether claim and issue preclusion apply in work
ers' compensation litigation. However, the court also 
addressed the issue of waiver. The referee's opinion there, 
which the Board adopted, had denied the claimant the right to 
raise the issue of the correct rate of payment on the ground 
that the claimant could have done so " 'in the prior * * * hear
ing and, since [claimant did] not, it was then waived.' " Drews 
v. EBI Companies, supra, 310 Or at 137. The court held that 
there had been no waiver, because the version of ORS 
656.262(9) then in effect provided that accepting compensa
tion did not constitute a waiver of the right to question the 
amount and because waiver must be the intentional relin
quishment of a known right. Drews v. EBI Companies, supra, 
310 Or at 150. 

The same rationale applies here. ORS 656.268(10) 
creates a right to an offset.1 In its brief to the Board, employer 
claimed that right in the event that the Board accepted claim
ant's position regarding the P T D date. Employer clearly never 
intended to relinquish its right. The Board erred in failing to 
remand to the referee for a determination of the offset issue. 
ORS 656.295(5). 

Reversed and remanded for reconsideration. 

1 In the 1990 Special Session, the legislature renumbered this section O R S 
656.268(13). 
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F A D E L E Y , J . 
The issue is whether either issue or claim preclusion 

applies in this case. An injured worker seeks correction of the 
amount of temporary total disability benefits (TTD) payable 
for periods when he was unable to work as a result of an injury. 
He also seeks a penalty and attorney fees because E B I Com
panies ( E B I ) , the employer's insurer, did not correct the 
amount of T T D payments within a reasonable time after E B I 
was notified of an error in the calculation of the amount of 
T T D due the worker. E B I asserts that claim preclusion pre
vents any recovery on account of the incorrect amount of 
T T D and, perforce, no penalty or attorney fees. We affirm, for 
different reasons, the Court of Appeals decision which 
reversed and remanded an Order of the Workers' Compensa
tion Board. 

In 1980, a ladder fell on the worker's neck, causing 
injury, surgery, and time loss in 1981. The employer's report of 
injury listed $8.50 per hour when $10.50 was the correct hourly 
wage rate for the injured worker, as the employer later 
acknowledged. E B I calculated and paid T T D based on the 
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lower rate. A determination order issued in 1981 ordering 
T T D for a specified time period, "less time worked." No 
appeal was taken. The worker returned to work. 

In 1984, the worker claimed aggravation and need for 
further surgery. E B I denied the claim but, following a June 13 
hearing, on July 24, 1984, a referee allowed it to permit sur
gery. 

When the aggravation claim was allowed to permit 
further surgery, the referee expressly found that the shoulder 
condition requiring surgery was related to the industrial acci
dent and that the condition had worsened since the 1981 
closure order. The referee in 1984 also ordered future T T D 
payments as follows: 

"ORDERED that E B I Companies, in connection with the 
aggravation claim remanded to it by the Referee, shall pay 
claimant temporary total disability benefits [for unspecified 
future periods] as authorized by [doctor], claimant's treating 
physician." 

Temporary total disability benefits eventually were paid in 
1984-85 under that order, but at an erroneously low rate. It is 
Cite as 310 Or 134 (1990) 137 

not contended that the worker knew of the error in 1984 but, 
in any event, he failed to raise the erroneously listed T T D rate 
at the 1984 hearing which allowed or opened the aggravation 
claim. 

An evaluation of the aggravation claim produced a 
determination order of October 7,1985, which allowed tempo
rary total disability for the period starting with the time of 
surgery and ending June 28, 1985. On October 17, 1985, the 
worker filed a timely request for hearing, seeking increased 
permanent partial disability and payment of T T D beyond 
June 28, 1985. The wage-rate error was discovered by the 
worker's vocational counselor in the fall of 1985. The injured 
worker's attorney advised E B I , in writing, of that error and 
demanded that the correct wage rate be used to recompute the 
amount of weekly T T D resulting from surgeries in 1984-85. 
EBI denied that the rate of T T D was incorrect and refused to 
pay additional amounts of T T D to correct the underpayments 
for any period. The attorney then added to the hearing request 
in the aggravation claim proceeding a request for correction of 
the T T D rate for 1984-85 and for penalty and attorney fees. 

A hearing was held in March of 1986 to review 
requests concerning the 1985 determination order and the 
T T D requests. The referee found both that the T T D rate was 
in error for the 1984-85 period and that E B I should be ordered 
to pay additional T T D for a number of weeks beyond the 
ending date provided in the determination order. The referee 
also found that the insurer had unreasonably delayed correc
tion of the rate.1 The referee ordered E B I to pay an attorney 
fee and penalty of 25 percent of the T T D compensation that 
the worker had not received in regard to the aggravation claim 
due to the wage-rate error. 

1 O R S 656.262(4) provides that compensation "shall be paid no later than the 14th 
day after the subject employer has notice or knowledge of the claim." 
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However, on reconsideration requested by E B I fol

lowing an unrecorded telephone conference argument, the ref
eree concluded and ordered as follows: 

"I would have to agree with [insurer's attorney] that the 
incorrect wage rate was an issue that could have been raised in 
the prior [June 13,1984,] hearing and, since it was not, it was 
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then waived. Consequently, the opinion and Order will be 
amended as follows: 

"IT IS H E R E B Y ORDERED that the Opinion and Order 
dated April 21, 1986, shall be amended to remove the penalty 
and attorney fee awarded because the insurer had paid the 
claimant time loss at an incorrect rate. 

IT IS F U R T H E R ORDERED that the remainder of the 
Opinion and Order is republished and remain in full force and 
effect." 

In March 1987, the Workers' Compensation Board, 
without opinion, affirmed the referee's order. 

The Court of Appeals reversed and remanded to the 
Board because a wage rate dispute presents an issue of fact, 
not a separate "claim" for preclusion purposes. Drews v. EBI 
Companies, 96 Or App 1, 771 P2d 285 (1989). We affirm the 
Court of Appeals' reversal of the Board's order because the 
finality required for preclusion has not yet attached to the 
aggravation claim. 

It is by no means clear from the record that claim or 
issue preclusion rules are the reason why the referee or the 
Board denied claimant's request for the penalty and attorney 
fees. The referee held only that "the incorrect wage rate was 
an issue which could have been raised in the prior hearing and, 
since it was not, it was then waived." The Board merely 
affirmed the referee's order. However, both parties argued to 
the Board and the Court of Appeals whether the wage-rate 
error was covered by claim preclusion rules. Drews v. EBI 
Companies, supra, 96 Or App at 3-4. 

The Court of Appeals stated the issue before it in 
preclusion terms and held that the case involved issue preclu
sion, but explained its decision by stating that a question of 
correct wage rate "is an issue of fact, not a claim." Whether 
preclusion by former adjudication applies to the issue of incor
rect T T D rate is properly before this court for decision. 
Cite as 310 Or 134 (1990) 139 

D I S C U S S I O N O F C L A I M 
A N D I S S U E P R E C L U S I O N 

Because decisions use the term "res judicata" incon
sistently, it is important to clarify the terminology used here. 
"Preclusion by former adjudication" is a doctrine of rules and 
principles governing the binding effect on a subsequent pro
ceeding of a final judgment previously entered in a claim. The 



term comprises two doctrines: claim preclusion,2 also known 
as res judicata, and issue preclusion,3 also known as collateral 
estoppel. Some authors use the term res judicata to refer to 
both subdivisions of former adjudication doctrine. See 1 
Restatement (Second) of Judgments 131 (1982) (Introductory 
Note beginning chapter 3, Former Adjudication: The Effects 
of a Judicial Judgment). 

However, in this opinion and henceforth, we will use 
the more exact terms "claim preclusion" or "issue preclusion" 
to denote the respective branches of preclusion by former 
adjudication. This is merely a choice of nomenclature, not a 
law change. 

A. Issue Preclusion 

The issue preclusion branch of preclusion by former 
adjudication, formerly called collateral estoppel, precludes 
future litigation on a subject issue only if the issue was "actu
ally litigated and determined" in a setting where "its deter
mination was essential to" the final decision reached.4 North 
Clackamas School Dist. v. White, 305 Or 48, 53, 750 P2d 485, 
modified 305 Or 468, 752 P2d 1210 (1988); Restatement (Sec
ond) of Judgments § 17(3) (1982); see also id. at § 27. This 
court has previously explained issue preclusion as follows: 

"If a claim is litigated to final judgment, the decision on a 
particular issue or determinative fact is conclusive in a later or 
different action between the same parties if the determination 
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was essential to the judgment." North Clackamas School Dist. 
v. White, supra, 305 Or at 53. 

Issue preclusion applies to an issue of either fact or law. 
Restatement (Second) of Judgments § 27 ("[w]hen an issue of 
fact or law is actually litigated and determined by a valid and 
final judgment, and the determination is essential to the judg
ment, the determination is conclusive"). Compare Heller v. 
Ebb Auto Co., 308 Or 1, 6, 774 P2d 1082 (1989) ("[w]ithout any 
reason to think that the referee was aware of that legal issue, 
no decision on that issue can be implied from the denial of 
compensation") with § 27. 

The preclusive effect of the rule is subject to excep
tions, of which those listed in section 28 of Restatement (Sec
ond) of Judgments are illustrative. 

B. Claim Preclusion 

The claim preclusion branch of preclusion by former 
adjudication may be stated: 

"[A] plaintiff who has prosecuted one action against a defen
dant through to a final judgment * * * is barred [i.e., pre
cluded] * * * from prosecuting another action against the same 
defendant where the claim in the second action is one which is 

2 See, e.g., Taylor v. Baker, 279 Or 139, 144, 566 P2d 884 (1977); Dean v. Exotic 
Veneers, Inc., 271 Or 188, 194, 531 P2d 266 (1975). 

3 See, e.g., North Clackamas School Dist. v. White, 305 Or 48, 50, 750 P2d 485, 
modified, 305 Or 468, 752 P2d 1210 (1988); Jones v. Flannigan, 270 Or 121, 124, 526 
P2d 543 (1974); Gaul v. Tourtellotte, 260 Or 14, 17, 488 P2d 416 (1971). 

4 The decision in Chavez v. Boise Cascade, 307 Or 632, 637, 772 P2d 409 (1989), 
turns on whether an issue was essential to a final decision. 
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based on the same factual transaction that was at issue in the 
first, seeks a remedy additional or alternative to the one 
sought earlier, and is of such a nature as could have been 
joined in the first action." Rennie v. Freeway Transport, 294 
Or 319, 323, 656 P2d 919 (1982). 

Claim preclusion applies equally to a defendant's defense. See 
Restatement (Second) of Judgments § 18. Claim preclusion 
does not require actual litigation of an issue of fact or law, as 
does issue preclusion. Nor does it require that the determina
tion of the issue be essential to the final or end result reached 
in the action, claim, or proceeding. However, claim preclusion 
requires that specified characteristics be present in the former 
action or proceeding before the determination is conclusive on 
the parties in the future. The opportunity to litigate is 
required, whether or not it is used. Finality is also required. 
See id. at § 18, comment a, and § 19, comment a. Where there 
is an opportunity to litigate the question along the road to the 
final determination of the action or proceeding, neither party 
may later litigate the subject or question. 

Cite as 310 Or 134 (1990) 141 

The policies upon which court-made claim preclusion 
law is based include (1) achieving finality to a conclusion of a 
dispute, and (2) preventing splitting of that dispute into sepa
rate controversies. Both policies protect limited dispute-reso
lution resources from repeated expenditure upon the same 
overall dispute. Thus, "[a] valid and final personal judgment is 
conclusive between the parties, except on appeal or other 
direct review." See Restatement (Second) of Judgments §§ 17, 
18,19, and 27 (1982). 

To prevent splitting of the dispute or controversy, 
courts employ a broad definition of what could have been 
litigated. Claim preclusion conclusiveness between the parties 
applies "with respect to all or any part of the transaction, or 
series of connected transactions," out of which the action or 
proceeding arose. Id. at § 24(1); see Rennie v. Freeway Trans
port, supra, 294 Or at 324.5 

Claim and issue preclusion rules are subject to a 
number of exceptions. One is relevant here. A final determina
tion is not conclusive when, by provision of a statute or valid 
rule of the body making the final determination, that deter
mination does not bar another action or proceeding on the 
same transactional claim. Restatement (Second) of Judg
ments § 20(l)(c) (1982).6 

Rules fostering the policy against splitting the dis
pute also recognize exceptions. Where the decision maker 

5 An earlier formulation of the definition of what could have been litigated was 
stated in Dean v. Exotic Veneers, Inc., supra note 2, at 193-94, as every claim which 
could have been alleged under the same aggregate of operative facts giving rise to 
judicial relief. The two descriptions of what is a claim are not far apart because any 
transaction is proved as an aggregate of facts showing it and its nature. Section 24(2) 
of Restatement (Second) of Judgments states some criteria for limiting factual group
ings as separate transactions. 

6 Further, Restatement section 20(l)(c) provides that a judgment for a defendant 
does not bar a plaintiffs claim "[w]hen by statute * * * the judgment does not operate 
as a bar to another action on the same claim." 
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expressly reserves for a party the right to maintain a second 
action or proceeding at the time the first determination is 
made, there is no preclusive effect. Id. at § 26(l)(b). Where a 
statutory scheme contemplates that the contentions arising 
from a transaction or series of connected transactions may be 
split, splitting as contemplated by the statutory scheme is not 
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merged in or barred by a former adjudication concerning the 
overall transaction. See id. at § 26(1)(d). 

C L A I M A N D I S S U E P R E C L U S I O N 
A P P L Y T O A D M I N I S T R A T I V E P R O C E E D I N G S 

Both issue preclusion and claim preclusion apply to 
administrative proceedings, provided that the tribunal's deci
sion-making processes include certain requisite charac
teristics.7 Both branches of preclusion by adjudication apply 
to workers' compensation proceedings. North Clackamas 
School Dist. v. White, supra, 305 Or at 52 (issue preclusion 
rules apply where they "facilitate prompt, orderly and fair 
problem resolution"); Million v. SAIF, 45 Or App 1097, 610 
P2d 285 (1980) [hereafter cited as Million II] (claim preclusion 
applied, splitting of claim prevented). See also Kepford v. 
Weyerhaeuser Co., 11 Or App 363, 713 P2d 625 (1986) (claim 
preclusion rules against splitting a claim do not apply where 
basis for later claim did not yet exist at time of earlier deci
sion). 

Section 83(1) of Restatement (Second) of Judgments 
provides, with exceptions, that final administrative adjudica
tion "has the same effects under the rules of res judicata, 
subject to the same exceptions and qualifications, as a judg
ment of a court." Comment f to section 83 states: 

"Claim and issue preclusion: general rules. The rules of res 
judicata referred to in Subsection (1) include the rules of claim 
preclusion stated in §§ 17-24 and the qualifications and excep
tions thereto stated in §§ 20-26, and the rules of issue preclu
sion and the qualifications and exceptions thereto stated in §§ 
27-28. * * *" Id. § 83, comment fat 274. 

The policies undergirding court-made rules of claim 
preclusion — protecting finality and preventing splitting — 
apply to administrative claim or issue preclusion questions. 

A. Finality 

The point at which finality attaches to a statutory 
administrative proceeding for preclusion purposes will usually 
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be governed by statutory provisions. Indeed, a statutory 
scheme of remedies may expressly contemplate that suc
cessive proceedings may be brought, notwithstanding the 
finality of the first proceeding. But the statutory scheme will 
usually spell out the situations where a second proceeding is 

' Compare State u. Ratliff, 304 Or 254, 258, 744 P2d 247 (1987), with Bandy v. 
Norris, Beggs & Simpson, 222 Or 1, 23-24, 342 P2d 839, 351 P2d 445 (1959); see 
generally 4 Davis, Administrative Law Treatise 49-51, § 21.2 (1983) ("Res Judicata 
Applies to Administrative Adjudication"). 
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not precluded by finality of a first proceeding.8 See North 
Clackamas School Dist. v. White, supra, 305 Or at 57-58. The 
statutes applicable to this case are discussed in the analysis 
section of this opinion. 

B. Splitting 

A worker who is aware that it is possible that her 
physical condition is the product of either an occupational 
disease or a job-related traumatic injury may not bring two 
successive compensation claims seeking the same relief for the 
same condition. The failure to assert both theories or conten
tions for recovery in the first compensation claim precludes 
the second claim on the second theory, where finality has 
attached to the proceeding on the first claim and where there 
was an opportunity to litigate both claims at the time of the 
first claim. Million II, supra 45 Or App at 1103. Compare 
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Million v. SAIF, 35 Or App 269, 581 P2d 136 (1978) [hereafter 
Million I\, with Million II, supra. 

In Million I, the Court of Appeals affirmed a denial of 
compensation on the ground that the worker's shoulder condi
tion was not caused by an on-the-job traumatic injury. The 
facts in the Million cases are as follows. Claimant suffered a 
compensable injury to her hand in 1972 when she was struck 
there by a piece of wood. The claimant first complained of 
pain in her shoulder in 1973. In 1975, the claimant sought 
compensation for a shoulder operation as an aggravation of 
the 1972 injury but was rebuffed by the Board and on appeal 
for lack of evidence that the shoulder condition was due to the 
trauma of the 1972 industrial injury. Million I, supra. The 
claimant later sought compensation for the shoulder opera
tion on the previously unstated and unlitigated theory that 
the condition was caused by occupational disease. In Million 
II, the Court of Appeals concluded that res judicata barred a 
second claim for workers' compensation for the shoulder con-

8 The requirement of finality, before preclusion applies, is expressly stated in 
Restatement (Second) of Judgments § 83 (1982), in part, as follows: 

"(2) An adjudicative determination by an administrative tribunal is con
clusive under the rules of res judicata only insofar as the proceeding resulting in 
the determination entailed the essential elements of adjudication, including: 

« * * • * * 

"(d) A rule of finality, specifying a point in the proceeding when presenta
tions are terminated and a final decision is rendered * * *." 

But where the statutory scheme of remedies contemplates assertion of a second claim, 
finality of the first is not preclusive of the second. Section 83 continues: 

"(3) An adjudicative determination of a claim by an administrative tribunal 
does not preclude relitigation in another tribunal of the same or a related claim 
based on the same transaction if the scheme of remedies permits assertion of the 
second claim notwithstanding the adjudication of the first claim." 

Among the exceptions to the general rule specifically cross-referenced by com
ment f to section 83(1) is section 26 of Restatement (Second) of Judgments, which in 
part provides: 

"(1) When any of the following circumstances exists, the general rule of § 24 
does not apply to extinguish the claim, and part or all of the claim subsists as a 
possible basis for a second action by the plaintiff against the defendant: 

< * * » * » * 

"(d) The judgment in the first action was plainly inconsistent with the fair 
and equitable implementation of a statutory * * * scheme, or it is the sense of the 
scheme that the plaintiff should be permitted to split his claim." 
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dition based on an occupational disease theory, 45 Or App at 
1102-03. The Court of Appeals concluded: 

"We think the evidence shows that claimant and her attorney 
were, at the time of filing of her aggravation claim in 1975, 
aware that it was also possible that her shoulder condition 
was, in whole or part, the product of an occupational disease. 
Under the circumstances, a claim on this theory should have 
been made in 1975." 45 Or App at 1103. 

The first Million decision determined only that a 
shoulder condition did not result from the traumatic injury to 
the worker's hand. That was the question litigated, decided, 
essential to the decision, and embodied in an order final after 
appeal, thereby precluding that issue from being relitigated. 
But, because there was also an opportunity, before the first 
decision became final, to litigate whether the shoulder injury 
or condition was due to some other aspect of the worker's job, 
the first final decision that the shoulder injury was not work 
related {Million T) precluded further litigation on any other 
job-causation theory, Million II. That conclusion — that the 
shoulder condition was not job related — could not be reliti
gated because of claim preclusion rules. 

Conversely, in North Clackamas School Dist. v. 
White, supra, the first litigation and decision established that 
Cite as 310 Or 134 (1990) 145 

the hip-girdle injury occurred when a worker slipped on some 
steps at work. The first decision also established that the 
injury did not produce a loss of earnings at the time of the first 
final decision because the worker remained able to work, 
although the need for medical treatment continued and pain 
arising from the time of injury persisted. 

Thereafter the worker pressed an aggravation claim. 
The referee and the Board found that there was no worsening 
because the injury did not deprive the worker of earnings but 
also found that medical treatment should be continued 
because needed treatment was for the work injury. This is the 
second decision referred to herein. 

The Court of Appeals reversed, invoking res judicata, 
holding that the compensability of claimant's hip condition 
had already been determined, i.e., it was not compensable.9 

This court reversed and reinstated the entitlement to medical 
treatment for the hip-girdle condition, as ordered by the 
Board. The first decision established that slipping on the steps 
produced a hip-girdle injury. The second decision was in 
agreement on that issue. Million I, 305 Or at 57. Both deci
sions established that there was a continuing need for medical 
care which was job related. No preclusion attached to the 
worker's request for continuing medical care for the job injury. 

A N A L Y S I S 

The threshold issue tendered by E B I is whether the 
statutory entitlement to T T D , in the correct amount, involves 
a separate claim distinct from the claim for enforcement of 
various future rights to which the worker became entitled by 
reason of the initial allowance of the aggravation claim in 
1984.10 Those future rights included T T D whenever, as the-

9 See North Clackamas School Dist. v. White, 85 Or App 560, 737 P2d 649 (1987). 
1 0 It bears repeating that this order opened an aggravation claim, it did not finally 

determine any issue nor close any claim. 
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referee ordered, the treating doctor authorized them. In its 
issue preclusion analysis, the Court of Appeals stated: 

"We do not agree that the issue that claimant now seeks to 
litigate is a claim as that term is used in res judicata parlance. 
EBI had been paying temporary total disability and, conse
quently, there was no need to raise an issue of entitlement to 
it. The narrow issue involved is the amount of temporary total 
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disability. More particularly, the question is what was the 
correct wage rate; that is an issue of fact, not a claim." 96 Or 
App at 4. 

We agree with the first sentence of the Court of Appeals' 
analysis — that the T T D was not by itself the claim for 
preclusion by former adjudication purposes. However, stating 
that a subject in controversy is an issue of fact, not a claim, 
fails to properly explain why issue or claim preclusion does not 
apply. 

E B I contends that the worker is impermissibly split
ting his claim for compensation for a single injury. In support 
of that argument, E B I first urges that "claim" should be 
defined for preclusion purposes the same way it is defined in 
the workers' compensation statutes. Under ORS 656.005(6), 
" '[c]laim' means a written request for compensation from a 
subject worker or someone on the worker's behalf, or any 
compensable injury of which a subject employer has notice or 
knowledge." The definition of the term "claim" provided in 
O R S 656.005(6) governs the construction of ORS chapter 656, 
unless the context requires otherwise. ORS 656.003. 

A statutory definition of "claim" is for use in inter
preting the statutory scheme to which the definition expressly 
relates. Chapman Bros. v. Miles-Hyatt Investments, 282 Or 
643, 646, 580 P2d 540 (1978). It does not govern claim or issue 
preclusion rules made by judges, State ex rel Huntington v. 
Sulmonetti, 276 Or 967,970-71, 557 P2d 641 (1976), unless the 
legislature manifests its intent that the definition do so. Such 
an intent is not present here. 

The meaning of "claim" for purposes of claim preclu
sion was considered in Troutman v. Erlandson, 287 Or 187, 
598 P2d 1211 (1979). This court stated: 

"For res judicata purposes a 'claim' * * * does not mean the 
particular form or proceeding by which a certain kind of relief 
is sought but, rather, a group of facts which entitled plaintiff 
to relief." 287 Or at 201. 

This court quoted at length "a fresh approach to determining 
what is a 'claim' * * * [in] the American Law Institute's Draft 
No. 5 of March 10,1978, Restatement (Second) of the Law of 
Judgments, § 61." Id. at 205. The court endorsed an expanded 
definition of claim to include all rights or remedies between 
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the parties with respect to all or any part of a transaction, or 
series of connected transactions, out of which the action arose. 
Thereafter, this court has continued use of the transactional 
definition of claim. See Rennie v. Freeway Transport, supra, 
294 Or at 327; see also supra note 5. 
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E B I relies upon Dean v. Exotic Veneers, Inc., 271 Or 

188, 531 P2d 266 (1975), to buttress its argument that the 
worker is splitting the claim. That case holds that, where a 
previous claim for money due on an express contract to pay for 
services is denied by the circuit court and the denial is final, a 
second claim in a separate action based on quantum meruit for 
the reasonable value of the same services is precluded. 271 Or 
at 200. 

The claim for value of the same services could not be 
split by founding the single contention concerning payment 
for the services involved on one theory in one action and on a 
different legal theory in a second action. Cf. Million II, supra, 
45 Or App at 1102 (first decision, that shoulder condition was 
not related to traumatic injury to worker's hand, final on 
appeal before filing of second claim that same shoulder condi
tion resulted from occupational disease); Kepford u. 
Weyerhaeuser Co., supra (finding entered in 1979 that preex
isting disc disease was not permanently worsened by a 1974 
back injury did not preclude a 1983 rinding that work as a 
logger after 1979, together with the back injury, were the 
major causes of an occupational disease aggravating the pre
existing disc condition and necessitating post-1979 surgery). 

In Kepford, the Court of Appeals explained that: 
"There is no evidence, however, that in 1979 claimant's back 
condition had reached the point that it necessitated addi
tional treatment. The evidence presented at the 1983 hearing, 
including the post-surgical findings regarding the cause of the 
worsened condition, constituted a new set of facts that could 
not have been litigated in 1979." 77 Or App at 366. 

A. The Statutory Scheme. 

The legislature enacted workers' compensation 
changes in 1990. We generally refer, in our following discus
sion, to the statutes as they were before that change. 

The workers' compensation statutes, in effect at the 
time of referee and Board orders, assist in determining what 
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are separate claims to which claim preclusion applies. Those 
statutes described when more than one proceeding could be 
instituted to recover for a single injury at work. The statutes 
also implicitly provided when the finality requisite for claim or 
issue preclusion attached to a given decision on various issues. 

ORS 656.273 provided in part: 
"After the last award or arrangement of compensation, an 
injured worker is entitled to additional compensation, includ
ing medical services, for worsened conditions resulting from 
the original injury. 

<<**»** 

"(3) A physician's report indicating a need for further 
medical services or additional compensation is a claim for 
aggravation." 

ORS 656.268(2) (a) provided in part: 
"[W]hen the injured worker's condition resulting from a dis-
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abling injury has become medically stationary * * * the insurer 
* * * shall * * * request the claim be examined and further 
compensation, if any, be determined." 

Amounts of compensation are subject to adjustment until 
final closure. ORS 656.268(10) stated: 

"Any determination or notice of closure made under sub
section (3), (4) or (5) of this section may include necessary 
adjustments in compensation paid or payable prior to the 
determination or notice of closure * * *." 

Medical benefits, including treatment temporarily inca
pacitating a worker from working, may continue even after 
claim closure, provided that the medical need was connected 
to a job-related injury. ORS 656.245(1) in part provided: 

"For every compensable injury, the insurer or self-insured 
employer shall cause to be provided medical services for con
ditions resulting from the injury for such period as the nature 
of the injury or the process of the recovery requires. * * * The 
duty to provide such medical services [except for palliative 
care in certain circumstances] continues for the life of the 
worker."11 

O R S 656.283(1) in part provided: "Subject to * * * O R S 
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656.319, any party or the director may at any time request a 
hearing on any question concerning a claim." ORS 656.283(1). 
An aggravation claim, for preclusion purposes and by statute, 
is a separate claim which is not precluded by the fact that an 
original claim for the work-related injury has been finally 
determined. 

A claim determination is not final until hearing and 
judicial review rights are barred or exhausted. The statutory 
scheme indicates that the finality requisite for claim or issue 
preclusion, against the worker, occurs only when a worker 
fails to timely request a hearing after a claim denial, a deter
mination order, or a notice of claim closure, ORS 656.319, or 
by failure to file a timely appeal to the Board, ORS 656.289(3), 
or the courts. ORS 656.295(8).12 

B. Applying the Statutory Scheme to This Case 

The 1984 hearing order allowed and opened an 
aggravation claim, reversing a denial by E B I . The claim was 
opened to provide additional medical treatment and to con
sider permanent disability following that treatment. The 
order expressly provided that future T T D be paid "as author
ized by * * * claimant's treating physician." When the 
aggravation claim was allowed, the statutory right to T T D 
compensation arose, applicable to any future period during 
which the worker was disabled by the 1984 surgery related to 
the work injury. ORS 656.210(1). This court is not authorized 
to modify that statute by reading it to not apply to an aggrava
tion or worsening claim. The 1984 aggravation claim is pres
ently before this court, following a determination order on 

1 1 The material in brackets reflects amendments adopted at the 1990 special 
legislative session. Or Laws 1990 (Special Session), ch 2 [SB 1197 A-Engrossed], § 10. 

1 2 Oregon Laws 1990 (Special Session), chapter 2, [SB 1197 A-Engrossed] section 
9, may describe another category of final and unreviewable orders — where the Board 
approves lump-sum settlements. 



October 7, 1985, a timely request for hearing, the 1986 ref
eree's hearing and order, and the subsequent, statutorily pro
vided, reviews by the Board, the Court of Appeals, and this 
court. The 1984 order and the 1986 order are but separate 
parts of the same aggravation claim, i.e., the orders were 
entered in the same administrative proceeding now before us 
on judicial review. The finality required to invoke claim pre
clusion has not yet attached to the compensation proceeding 
of which the 1984 hearing was a part. 
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Like Kepford v. Weyerhaeuser Co., supra, the T T D 
entitlement in controversy here is for periods and amounts 
arising after the original claim was determined and after the 
1984 hearing was concluded. Like North Clackamas School 
Dist. v. White, supra, the first hearing on the aggravation 
claim in 1984 established that the work injury produced the 
need for treatment. Treatment thereafter caused the time loss 
which triggered T T D entitlement. Only when the doctor later 
authorized T T D periods did the statutory entitlement to T T D 
take effect. And, at that point, the right to T T D arose anew as 
part of the aggravation claim, which is still open and now 
before this court. 

The question of the proper rate of T T D payment is 
but one of many issues involved in that ongoing claim for 
aggravation. No finality has yet been accorded the aggravation 
claim opened in 1984, and no splitting of that claim occurred. 
We conclude that neither issue nor claim preclusion applies to 
the T T D rate issue.1 3 

But could the Board have properly affirmed on the 
referee's theory that the contention was "waived"? No, the 
conditions required to bar a contention by waiver are not met 
in this case. First, ORS 656.262(9), in effect at that time, 
provided: 

"[N]or shall mere acceptance of such compensation be consid
ered a waiver of the right to question the amount thereof." 

Second, our cases hold that waiver is "the intentional relin
quishment of a known right." Brown v. Portland School Dist. 
#1, 291 Or 77, 84, 628 P2d 1183 (1981); see also Waterway 
Terminals v. P.S. Lord, 242 Or 1, 26-27, 406 P2d 556 (1965) 
(quoting a description of the rule of waiver in McMillan v. 

1 3 However, the original claim was closed and final in 1981. Correction of T T D 
amounts paid before that closure is barred by claim preclusion even though the subject 
was not litigated. The administrative proceeding related to the original 1981 claim for 
compensation is final in all respects which are not inconsistent with the statutory 
scheme authorizing additional claims when and if the effects of an injury worsen in the 
future. 

Neither the 1981 nor the 1984 order stated what rate should be paid. Both orders 
simply required that T T D benefits be paid. The insurer, based upon information 
previously furnished by the employer, paid T T D benefits at an erroneously low rate. 
There was no finding in either order concerning the rate of payment to be made. 
Therefore,, neither order provides a basis for any conclusion that the claim for higher 
T T D benefits was barred because of issue preclusion. 
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Montgomery, 121 Or 28, 32, 253 P 879 (1927)). The record 
before us provides no basis for concluding that claimant inten
tionally relinquished — i.e., waived — his right to seek the 
correct amount of temporary total disability by his silence on 
the subject in 1984. Payments would accrue, if ever, after the 
time of the hearing. In 1981 and 1984, the worker did not know 
of the mistake and, thus, could not have intentionally waived 
the right to correct it. The referee erred when she found that 
the right to seek a correction was waived. The Board erred 
when it affirmed the referee. 

The decision of the Court of Appeals is affirmed, and 
the order of the Workers' Compensation Board is remanded to 
the Board for further proceedings consistent with this opin
ion. 
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Vs. o c c u p a t i o n a l d i s e a s e claim, 16,143,220,271,684,921,1117,1140,1288,1591, 
1684 
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1765 
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D e n i a l r e s c i n d e d b e f o r e h e a r i n g , 875,1154,1862,1958,2082,2116 
D e p o s i t i o n on l a t e - p r o d u c e d r e p o r t , 1919 
" F i n a l l y p r e v a i l " d i s c u s s e d , 23,1311 
No d e n i a l , c l a i m accepted b e f o r e h e a r i n g , 935 
O f f s e t i s s u e , 397,1116 
Own M o t i o n case, 2139 
PPD award decreased a t h e a r i n g , i n c r e a s e d by Board, 1686 
Ref e r e e ' s o r d e r reduced, 108 
Remand f r o m C o u r t o f Appeals, 1994 
R i g h t t o compensation n o t a f f e c t e d , 526 
Statement o f s e r v i c e s , r e q u i r e m e n t o f , 29,527,951,1431,1520 
Unreasonable conduct 

Board u n a b l e t o d e t e r m i n e , 899 
L a t e payment, assessed f e e , 1875 
No r e s i s t a n c e t o payment o f compensation, 53,284,361,437,467,819,993, 

1013,1177,1329,1352,1597,1668,1750,1923 
T h i r d P a r t y case, 1947 

U n t i m e l y r e q u e s t , 31 
V o c a t i o n a l s e r v i c e s i s s u e , 206 

R e s p o n s i b i l i t y case 
" A c t i v e l y l i t i g a t e d " d i s c u s s e d , 173,369,693,949,2023 
Board r e v i e w . 

Fee awarded, 583,2047 
No f e e awarded, 154,173,183,362,1016,1060,1417,1433,1948,2037,2049 

" M e a n i n g f u l " p a r t i c i p a t i o n d i s c u s s e d , 1060,2047 
No f e e awarded, 173,343,352,1060,1309,2167 *Bold Page = Court Case* 
No .307 Order, 76,309,367,1896,2047 
One c a r r i e r r e s p o n s i b l e , o t h e r pays f e e , 889,1650,2088 
R e s p o n s i b l e c a r r i e r pays, 66,309,367,369,546,951,1896,2047 
S e r v i c e s b e f o r e .307 Order, 955,1433 
.307 Order i n e f f e c t ; f e e awarded, 949,951 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 

BENEFICIARIES & DEPENDENTS 
C l a i m d e n i e d — C o h a b i t a n t ' s c h i l d , 373 

BOARD'S OWN MOTION See OWN MOTION RELIEF 
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CLAIMS FILING 
"Claim" d e f i n e d o r d i s c u s s e d , 53,298,997,1690,1981 
L a t e f i l i n g i s s u e 

C l a i m b a r r e d , 1551 
Cl a i m n o t b a r r e d , 542,1652 
Employer knowledge shown, 1013,1360 
1961 i n j u r y , 1575 
No p r e j u d i c e shown, 569,650,1013,1127 

N o t i c e o f c l a i m d i s c u s s e d , 264 
Order o f J o i n d e r as c l a i m , 997 

CLAIMS PROCESSING 
See a l s o : OWN MOTION RELIEF 
Acceptance 

F o l l o w i n g l i t i g a t i o n o r d e r , 822 
P a r t i a l d e n i a l as, 1002 
Scope o f ( g e n e r a l l y ) , 214,1362,1635,1965,1976,2010,2098,2156 
What c o n s t i t u t e s , 1197,1213,1306,1750,1965 

C l o s u r e 
F i r s t : how t o , 263,1969 
N o t i c e o f C l o s u r e , p r o p r i e t y o f , 1177 
Reopening (Own M o t i o n ) when l a s t D e t e r m i n a t i o n Order a p p e a l a b l e , 639 

Duty t o p r o c e s s 
A g g r a v a t i o n c l a i m , 304 
C l a i m c l o s u r e 

D u p l i c a t e D e t e r m i n a t i o n Orders i s s u e d , 361 
F o l l o w i n g l i t i g a t i o n o r d e r : compensable c o n d i t i o n q u e s t i o n , 1962 
N o n - d i s a b l i n g c l a i m , 1061,1134 
P u r s u a n t t o S t i p u l a t i o n , 304 
S e l f c l o s u r e , p r o p r i e t y o f , 1363 
Submission t o E v a l u a t i o n D i v i s i o n , 128,1836 
When r e q u i r e d , 945,1003,1061,1134,1339 

C l a s s i f i c a t i o n i s s u e , 1086,1321,1329,1625 
I n t e r v e n i n g , o f f - w o r k i n j u r y b e f o r e c l o s u r e , 533 
L i t i g a t i o n o r d e r , 437,1619,1857 
M e d i c a l s e r v i c e s c l a i m , 298,1850 
N o n - d i s a b l i n g c l a i m 

N o t i c e r e q u i r e m e n t , 1086 
Own M o t i o n case, 330 
Payment, m e d i c a l b i l l s , pending a p p e a l ; no .307 Order, 606 

IME, c a r r i e r ' s r i g h t t o , 1727 
I n j u r i o u s p r a c t i c e a s s e r t i o n , 1611 
Non-complying employer c l a i m s 

P r o c e d u r e f o r c o n t e s t i n g , 1713 
Proce d u r e f o r p r o c e s s i n g , 1247,1543 
R i g h t t o p r o c e s s , 939,1377,1543,1713,1860,1964 

P e n a l t y i s s u e 
C l a s s i f i c a t i o n ( n o n - d i s a b l i n g ) i s s u e , 1246,1329 
Delay accept/deny,268,467,473,524,558,612,993,1061,1087 ,1154,17 50,17 54,1847,1850 
D e l a y / c l o s u r e , 128,1003,1136,1339,1836 
D e l a y / p r o c e s s i n g , 437,576,810,1850 
Employer's d e l a y i n r e p o r t i n g t o c a r r i e r , 524 
Method o f c l o s u r e , 304,1177 
Non-complying employer: d e l a y i n p r o c e s s i n g , 274,1964 
Own M o t i o n case, 1846 
Premature c l o s u r e , 1363,1690,1976 
Reasonableness i s s u e , 361,457,576,1619,1727 
R e f u s a l t o p r o c e s s , 1690,1857 
Reimbursement, h e a l t h p r o v i d e r , 708 
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CLAIMS, PROCESSING ( c o n t i n u e d ) 
Suspension 

I n j u r i o u s o r u n s a n i t a r y p r a c t i c e , 2098 
Order o f , 1727 
When t o r e q u e s t , 2098 

Suspension o f compensation 
F a i l u r e t o a t t e n d IME, 1972 

COLLATERAL ESTOPPEL 
See a l s o : RES JUDICATA 
Unemployment h e a r i n g , 804 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 

COVERAGE QUESTIONS 
Non-complying employer i s s u e 

Burden o f p r o o f , 641 
Coverage c l a i m e d , n o t b e l i e v e d , 1770 
E l e c t i o n o f coverage, 1828 

N o n - s u b j e c t employer i s s u e 
Casual employment, 251,527 
Employee knowledge o f owner r e q u i r e m e n t , 821 
Housekeeping b u s i n e s s , 641 
Independent c o n t r a c t o r w i t h o u t coverage, 1964 
Method o f pay, 465,527,1535,1559 
R i g h t t o c o n t r o l t e s t , 465,602,641,958,1535,1559 
R i g h t t o t e r m i n a t e , 465,958,1559 

N o n - s u b j e c t w o r k e r i s s u e 
Household examption, 1127 
Housekeeper, 641 
Independent c o n t r a c t o r , 465,1535 
I n s u r a n c e c a r r i e d on c l a i m a n t , 1358 
Loaned s e r v a n t , 1645 
Longshore coverage, 1927 
O n - t h e - j o b t r a i n e e , 101 
O r a l c o n t r a c t o f h i r e , 253,1535 
O u t - o f - s t a t e employee i s s u e , 327 
So l e p r o p r i e t o r , coverage t e r m i n a t e d , 647 
V o l u n t e e r , 19 

Reimbursement between c a r r i e r s , 676 
Two c l a i m s f i l e d : one i n j u r y , two c a r r i e r s , 1937 

CREDIBILITY ISSUES 
E x a g g e r a t i o n , 97 
I n c o n s i s t e n c i e s 

I n t e r n a l , c l a i m a n t ' s t e s t i m o n y , 608 
Lay w i t n e s s e s , 4 
M e d i c a l h i s t o r i e s , 91,865 

P r e s u m p t i o n : e v e r y w i t n e s s t e l l s t r u t h , 591 
P r i o r f e l o n y c o n v i c t i o n s , 296 
Re f e r e e ' s o p i n i o n 

D e f e r r e d t o , 91,400,608,865,1076,1258,1571,1891,1957 
D i s c u s s e d , g e n e r a l l y , 1393 *Bold Page = Court Case* 
I m p l i e d , 296,1331,1354,2075 
None g i v e n ; Board d e t e r m i n e s , 94,804 
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CREDIBILITY ISSUES ( c o n t i n u e d ) 
R e f e r e e ' s o p i n i o n ( c o n t i n u e d ) 

Not d e f e r r e d t o 
C l a i m a n t f o u n d c r e d i b l e by Board, 1588,2088 
Demeanor as b a s i s f o r , 1393 
T e s t i m o n i e s i n c o n s i s t e n t , 591,674,794,1232,1770 
Testimony c r e d i b l e , 1175,1585 
Testimony i n c o n s i s t e n t w i t h r e c o r d s , 569,674,794,1232 
Testimony v s . f i l m , 597 
Vague & i n c o n s i s t e n t , 645,1232 

What c o n s t i t u t e s , 97 

CRIME VICTIM ACT 
C l a i m a l l o w e d 

Compensable c r i m e , s e r i o u s i n j u r y , 357 
C l a i m n o t a l l o w e d 

No compensable c r i m e , 562 
No good cause f o r l a t e f i l i n g , 1795 

"Compensable c r i m e " d i s c u s s e d , 357,562 
O b j e c t i o n s t o proposed o r d e r 

U n t i m e l y , 1844 
St a n d a r d o f Review, 357 

DEATH BENEFITS 

DENIAL OF CLAIMS 
A g g r a v a t i o n 

Scope: new a g g r a v a t i o n s b e f o r e h e a r i n g , 892 
Back-up d e n i a l 

See a l s o : CLAIMS PROCESSING 
Cl a i m o r c o n d i t i o n never accepted, 1213,1635,1750,1948 
No cov e r a g e , 1384,1927,1937,2146 
Not p e r m i s s i b l e , 244,958,1976,2098 
P e r m i s s i b l e , d e n i a l a f f i r m e d , 522 
P e r m i s s i b l e , d e n i a l r e v e r s e d , 2156 

De f a c t o , 229,274,467,473,1422 
I n j u r i o u s o r u n s a n i t a r y p r a c t i c e a s s e r t i o n , 1611,2098 
M e d i c a l s e r v i c e s 

C l a s s o f c a r e , 1026 
M u l t i p l e bases, one d e n i a l , 23,53,1396 
M u l t i p l e d e n i a l s r e q u i r e m e n t , 1026 
P r o s p e c t i v e 

C u r r e n t v s . o n g o i n g t r e a t m e n t , 54,1026 
D i s c u s s e d , 5,40 
Set a s i d e , 5,40,150,223,415,655 
Tr e a t m e n t between d e n i a l and h e a r i n g , 415 

Moot: c l a i m i n open s t a t u s , 304 
Non-complying e m p l o y e r ' s , 218,939,1247,1411,1543,1770,1860,1964 
P a r t i a l d e n i a l 

P remature, 22 7 
Vs. back-up, 108 
Vs. p r e c l o s u r e , 91,324 

P e n a l t y i s s u e 
Delay a c c e p t / d e n y , 467,473,524,819,899,936,1520,1595,1668,1763 
Reasonableness i s s u e , 227,240,367,42 5,597,607,822 , 905, 958,968,971,987,993, 

1047,1140,1170,1177,1243,12 69,1272,1284,1312,1365,155 5,1614,1860,1900, 
1923,1965,2030,2082,2098 

Wrong c l a i m p r o c e s s e d , 1763 
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DENIAL OF CLAIMS ( c o n t i n u e d ) 
P e r m i s s i b i l i t y i s s u e 

F i r s t c a r r i e r denies/2nd c a r r i e r ' s c l a i m open, 1038 
P r e c a u t i o n a r y , 1326 
P r e c l o s u r e 

E f f e c t i v e upon c l o s u r e , 905 
I m p e r m i s s i b l e , 905,945,1061,1269,2098 
N o n - d i s a b l i n g c l a i m , 945 
R e s p o n s i b i l i t y i s s u e , 1061 

Premature i s s u e , 227,1122 
P r o s p e c t i v e 

Ongoing v s . c u r r e n t m e d i c a l services,1072,1242,1358,1558,1601,1702,1731,1793 ,2030 
P o s t - d e n i a l , p r e - h e a r i n g s e r v i c e s , 1072,1124,1146,1242,1358,1793,1923 
R e s p o n s i b i l i t y ( f u t u r e ) d e n i e d , 1747 
Vs. c o m p e n s a b i l i t y d e n i a l , 2128 

R e s c i s s i o n o f , v s . t a k i n g no p o s i t i o n , 98 
R e s p o n s i b i l i t y a c c e p t e d , l a t e r d e n i e d , 121,1747 
Scope o f 

" F a c t u a l and l e g a l b a s i s " d i s c u s s e d , 1013,1026 
L i m i t e d by c o n d i t i o n ( s ) c l a i m e d , 447 
L i m i t e d t o bases s t a t e d , 858 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 

DETERMINATION ORDER/NOTICE OF CLOSURE 
See a l s o : MEDICALLY STATIONARY; JURISDICTION; CLAIMS PROCESSING 
C l o s u r e , f i r s t ; Referee's r o l e , 263 
C l o s u r e w i t h i n 14 days o f l i t i g a t i o n o r d e r , 615 
E a r l i e r c l o s u r e d a t e f o u n d , 439,558,1232,1786 
F a c t o r s c o n s i d e r e d 

C l a i m c l o s u r e d a t e : N o t i c e o f C l o s u r e vs. D e t e r m i n a t i o n Order, 240 
C o n d i t i o n a t c l o s u r e , 146,842 
E v a l u a t i o n D i v i s i o n : i n f o r m a t i o n n o t s u b m i t t e d t o , 1934 
F u r t h e r improvement expect e d , 592,1775,1879,1896,1950,1962 
F u r t h e r s u r g e r y s u g g e s t i o n , 502,987 
F u r t h e r t e s t i n g s u g g e s t i o n , 439,1648 
I n a b i l i t y t o work v s . improvement e x p e c t a t i o n , 146 
Improvement a f t e r c l o s u r e , 201,1950 
Lay v. m e d i c a l o p i n i o n , 1515,1775 
M u l t i p l e compensable c o n d i t i o n s , 592,1896,1976 
M u l t i p l e d i a g n o s e s , 1962,1976 
New c o n d i t i o n n o t compensable, 1804 
New t r e a t m e n t p l a n , 1775 
No e v i d e n c e c o n d i t i o n s t a t i o n a r y , 1962 
No f u r t h e r improvement expected, 387,558,593,1087,1232,1281,1321,1786,1940 
Non-compensable c o n d i t i o n , 1668 
P a i n Center t r e a t m e n t , 536 
P h y s i c a l t h e r a p y c o u r s e , 177,518,1648 
P o s s i b l e f u t u r e w o r s e n i n g , 558 
P o s t - c l o s u r e e v i d e n c e , 490 
P r e d i c t i o n , f u t u r e m e d i c a l s t a b i l i t y , 86,558 
P r i o r l i t i g a t i o n , 1717 
Release t o r e g u l a r work, 1232,1775 
S t i p u l a t i o n t o m e d i c a l l y s t a t i o n a r y , 362 
S u b j e c t i v e c o m p l a i n t s , 1690 
S w i t c h i n t r e a t i n g p h y s i c i a n s , 201,518,842 
V a r i a t i o n i n m e d i c a l c o n d i t i o n , 381,1943 
V o c a t i o n a l a s s i s t a n c e , need f o r , 381 
V o c a t i o n a l o p i n i o n from t r e a t i n g d o c t o r , 1281 
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DETERMINATION ORDER/NOTICE OF CLOSURE ( c o n t i n u e d ) 
P e n a l t i e s i s s u e 

N o t i c e o f C l o s u r e : reasonableness i s s u e , 240,1668 
TTD f o l l o w i n g D e t e r m i n a t i o n Order n o t p a i d , 1321 

Premature c l a i m c l o s u r e i s s u e 
Burden o f p r o o f , 86,146,177,201,240,381,387,987,1087,1690,1775,1943 
C l o s u r e a f f i r m e d , 146,177,362,381,387,536,593,842,987,1087,1283,1321,1515 , 

1648,1668,1690,1804,1934,1943,1950,1962,1976 
C l o s u r e s e t a s i d e , 86,201,240,518,592,1775,1879,1896 

DISCOVERY 
D i r e c t o r ' s v s . Board's r u l e , 411,413,993 
D o c t o r ' s r e f u s a l o f c r o s s - e x a m i n a t i o n , 651 
Impeachment e v i d e n c e , 785 
In-camera p r o c e e d i n g t o p r o v i d e , 785 
P e n a l t y i s s u e , 311,413,437,899,993,1250,1763 
P r i o r t o Request f o r H e a r i n g , 411,993 

Release o f employment r e c o r d s ( c l a i m a n t ' s ) , l i m i t a t i o n s on, 1101 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' L I A B I L I T Y ACT 

EMPLOYMENT RELATIONSHIP See COVERAGE QUESTIONS 

ESTOPPEL 
A p p l i c a b i l i t y t o w o r k e r s ' compensation, 1770 

EVIDENCE 
A d m i n i s t r a t i v e n o t i c e 

Agency o r d e r v s . c o n t e n t s o f f i l e , 370 
D e t e r m i n a t i o n Order, 304,669 
M e d i c a l a r t i c l e , 1621 
Newspaper a r t i c l e , 351 
Own M o t i o n Order, 314 
P r i o r s t i p u l a t i o n , same c l a i m , 1854 

A d m i s s i o n o f e x h i b i t s o r eviden c e i s s u e 
D o c t o r ' s r e f u s a l o f c r o s s - e x a m i n a t i o n , 651 
Do c u m e n t a t i o n , c l a i m a n t ' s course o f t r e a t m e n t , 1863 
Evidence o b t a i n a b l e w i t h due d i l i g e n c e , 268,1203 
F i l m , 1185 
Hearsay s t a t e m e n t ; d e c l a r a n t u n a v a i l a b l e , 568,1133,1863 
IME r e p o r t s r e q u e s t e d by D i r e c t o r , 7 
Impeachment, 819,1785 
L i m i t a t i o n : c r o s s - e x a m i n a t i o n , 462,1171 
M e d i c a l a r t i c l e , 1621 
P e r t a i n i n g t o co-employee, 1760 
P o s t - h e a r i n g s u b m i s s i o n , 1624,1855 
R e f e r e e ' s d i s c r e t i o n , 123,715,987,1026,1171,1203,1206,1235 
R e f e r e e ' s i n a d v e r t e n t o m i s s i o n , 651,1380 
T i m e l y d i s c l o s u r e : Referee's d i s c r e t i o n , 549,627,662,1845,1855 
U n t i m e l y d i s c l o s u r e , o f f e r , 42,651 
V i d e o , c l a i m a n t ' s j o b , 1785 

A u t h e n t i c a t i o n o f document i s s u e , 1302 
C l e a r & c o n v i n c i n g d i s c u s s e d , 467 
D e m o n s t r a t i o n : s p r a y p a i n t , 1206 
D o c t o r : e x p e r t o r l a y w i t n e s s ? , 485 
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EVIDENCE ( c o n t i n u e d ) 
Impeachment 

M e d i c a l o p i n i o n , 1923 
" J u d i c i a l n o t i c e " d i s c u s s e d , 1252 
L i m i t a t i o n : remand, 405 
M a i l i n g p r e s u m p t i o n , 251,1183 
M e d i c a l r e p o r t c o s t : who pays, 2045 
O f f i c i a l n o t i c e 

L i m i t a t i o n s , g e n e r a l l y , 958 
M i l e a g e , 1087 
Mortgage b a n k i n g p r a c t i c e , 958 

P r i v i l e g e 
A t t o r n e y - c l i e n t , 785 

Review, c o n s i d e r a t i o n on 
From a n o t h e r case, 462 

Rules o f Evidence, g e n e r a l l y , 351,819,1206 
S u b s t a n t i a l , d i s c u s s e d , 674,698,705,722 *Bold Page = Court Case* 
T e s t i m o n y 

E x c l u d e d 
Co-worker, 346 
I n v e s t i g a t o r ' s d i s c u s s i o n w i t h r e p r e s e n t e d c l a i m a n t , 1185 

Ref e r e e ' s d i s c r e t i o n , 865 
Testi m o n y , e x p e r t 

A l l o w e d d e s p i t e f a i l u r e t o g i v e n o t i c e , 655 
As adverse w i t n e s s , 1206 
E x c l u d e d : f a i l u r e t o g i v e n o t i c e , 260,1087 
V o c a t i o n a l , 346,353 

EXCLUSIVE REMEDY 
C o n t r a c t t o purchase l i a b i l i t y i n s u r a n c e , 1406 
" M a t t e r c o n c e r n i n g a c l a i m " vs. t o r t , 680 
T o r t , i n t e n t i o n a l o r n e g l i g e n t vs. work a c t i v i t y , 2163 

FEDERAL EMPLOYEES L I A B I L I T Y ACT 
S t a t u t e o f l i m i t a t i o n s : d i s e a s e c l a i m , 2148 

FIREFIGHTERS 

Fireman's p r e s u m p t i o n , 932 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

HEART CONDITIONS 
M y o c a r d i a l i n f a r c t i o n 

Not compensable, 280,351,1193,1286,2069 
INDEMNITY ACTION 

C o n t r a c t t o purchase l i a b i l i t y i n s u r a n c e , 1406 
Role o f a c c o u n t a n t s , SAIF v. AOL, 1387 

INMATE INJURY FUND 
See a l s o : ATTORNEY FEES 
A g g r a v a t i o n r i g h t s , 977 
Cl a i m compensable 

No n o t i c e o f work r u l e s g i v e n , 30 
C l a i m n o t compensable 

L a t e f i l i n g , 1403 
C l a i m p r o c e s s i n g i s s u e , 1650 
Payment p e n d i n g a p p e a l , 981 
P e n a l t i e s , i m p o s i t i o n o f , 981 
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INMATE INJURY FUND ( c o n t i n u e d ) 
P r o c e s s i n g a g e n t , 981 
Vs. SAIF, as p a y i n g agency, 977,981 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JONES ACT 

JURISDICTION 
Board 

C l a i m d e n i a l f i n a l ; p r o c e s s i n g p r i o r t o , 446 
Request f o r a t t o r n e y f e e s : when Board w i l l c o n s i d e r , 31,399,516 
Request f o r Review w i t h d r a w n a f t e r Order on Review, 838 
Request f o r Review w i t h d r a w n i n f i r s t case; no e f f e c t on second, 838 
Request f o r Review w i t h d r a w n ; u n t i m e l y c o r s s - r e q u e s t , 1667 
T h i r d P a r t y e l e c t i o n , r e s c i s s i o n , 689 

Board (Own M o t i o n ) 
E x e r c i s e o f j u r i s d i c t i o n i s s u e , 680 
R e e v a l u a t i o n , PTD, 356 

Board (Own M o t i o n ) v s . Hearings D i v i s i o n 
A g g r a v a t i o n r i g h t s : e x p i r a t i o n i s s u e , 19,1086,1101,1792,1832 
M e d i c a l s e r v i c e s i s s u e , 1778 
Own M o t i o n Order Reviewing C a r r i e r C l o s u r e ( a p p e a l f r o m ) , 821 

Board v s . C i r c u i t C o u r t 
A t t o r n e y f e e s , 279,1433,1435 
T o r t v s . " m a t t e r c o n c e r n i n g a c l a i m " , 680 

Board v s . C o u r t o f Appeals 
D i r e c t o r ' s Order, f e e d i s p u t e , 1306 
I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 267 
Non-complying employer case, 267,626,1594,1933,1946 
R e c o n s i d e r a t i o n R e q u e s t / P e t i t i o n f o r Review, 695,921,1042,1241,1413 
V a l i d i t y o f A d m i n i s t r a t i v e r u l e , g e n e r a l l y , 298 

Board v s . Department o f I n s u r a n c e & Finance 
IME ( 4 t h ) , 2055 
" M a t t e r c o n c e r n i n g a c l a i m " , 2055 
M e d i c a l s e r v i c e s , 107,298,485,1923 
Non-complying employer: c l a i m s c o s t r e c o v e r y i s s u e , 48 
N o n - d i s a b l i n g c l a i m , r e c l a s s i f i c a t i o n i s s u e , 635 
N o t i c e o f C l o s u r e , appeal from, 324 
PTD r e d u c t i o n i s s u e , 493 
Reimbursement between c a r r i e r s , 488,565,676,1981 
V o c a t i o n a l a s s i s t a n c e , 1778 

Board v s . H e a r i n g s D i v i s i o n 
C l a i m reopened f o r ATP, 808 
Fee o u t o f compensation, Referee's f a i l u r e t o o r d e r , 1 
Re f e r e e ' s Abatement Order/Request f o r Review, 454 
V o c a t i o n a l s e r v i c e s i s s u e , 1228 

Co u r t o f Appeals 
Own M o t i o n case, r e d u c t i o n i n award, 2139 
Order on R e c o n s i d e r a t i o n n o t appealed, 2177 

Department o f I n s u r a n c e & Finance 
R e d u c t i o n i n PPD award: p r i o r award f i n a l , 1116 
Reimbursement between c a r r i e r s , 676 
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JURISDICTION ( c o n t i n u e d ) 
H e a r i n g s D i v i s i o n 

A g g r a v a t i o n c l a i m : t i m e l i n e s s o f f i l i n g , 1832 
A t t o r n e y f e e o u t o f compensation, 670 
C a r r i e r j o i n e d by Order o f Joi n d e r / m o v i n g c a r r i e r DCS's c l a i m , 997 
C l a i m c l o s u r e , f i r s t , 263 
D i s c o v e r y p r i o r t o Request f o r H e a r i n g , 411,413 
" M a t t e r c o n c e r n i n g a c l a i m " , 488,669,670,708 
M e d i c a l b i l l s i s s u e , 612 
Non-complying employer: p r o p e r n o t i c e i s s u e , 211 
P e n a l t y : v o c a t i o n a l s e r v i c e s , 785 
Premature Request f o r H e a r i n g , 298 
P r i o r R eferee's o r d e r abated (enforcement i s s u e ) , 1857 
Proposed and F i n a l Order/Request f o r H e a r i n g d i s m i s s e d , 1713 
Reimbursement o f h e a l t h p r o v i d e r , 708 *Bold Page = Court Case* 
"Reserved i s s u e " d i s m i s s e d , appeal u n t i m e l y , 600,861 

I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 267,1594,1946,2055 

LABOR LAW ISSUES 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f , 198,268,290,936,1326,1585,1739,1804,2010 
C o n d i t i o n compensable 

I n j u r y a c c e l e r a t e s d e g e n e r a t i v e c o n d i t i o n , 1058 
I n j u r y causes symptoms o f p r e - e x i s t i n g c o n d i t i o n , 108,166,431,473,1585 
I n j u r y m a t e r i a l cause o f need f o r s u r g e r y , 1058,1630,1652 
M e d i c a l e v i d e n c e preponderance, 542,796,1360,1754,1959,2010 
New name, same c o n d i t i o n , 1002 
O f f - j o b i n j u r y , 240,268,533 

C o n d i t i o n n o t compensable 
Back i n j u r y / k n e e c o n d i t i o n , 910 
C o n d i t i o n p r e v i o u s l y d e n i e d , 1623,1918 
D i a g n o s t i c t e s t i n g t o d e t e r m i n e e x t e n t o f u n r e l a t e d c o n d i t i o n , 2029 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 60,198,214,375,425,436,651,908,993,1250,1326, 

1612,1668,1737,1739,1915,1965,2010 
I n t e r v e n i n g i n c i d e n t , 936,1778 
I n t e r v e n i n g , s u p e r c e d i n g trauma, 54,169,662 
Knee i n j u r y / b a c k c l a i m , 83,1635 
Long p e r i o d w i t h o u t symptoms o r t r e a t m e n t , 825,936,1232,1250,1579,1739,1804 
M a l i n g e r i n g , 385 
M u l t i p l e d i a g n o s e s , 391,1918 
M u l t i p l e p o s s i b l e causes, 7,198,208,576,825,1235,1250,1326,1579,1612,1739, 

1915 
N o n c r e d i b l e c l a i m a n t , 91,214,324,569,825,1232 
O b e s i t y , 166 
P r e - e x i s t i n g c o n d i t i o n n o t worsened by i n j u r y , 607,1226,1687,1804 
R e f u s a l o f d e f i n i t i v e t e s t , 7 
Temporal r e l a t i o n s h i p , 578 

D i r e c t & N a t u r a l consequences 
A c t i v i t y r e l a t e d t o i n j u r y , 1331 
Adverse e f f e c t s o f t r e a t m e n t , 150,221,436,1144,1279,1365 
Motor v e h i c l e a c c i d e n t on way t o IME, 852 
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MEDICAL OPINION 
A n a l y s i s v s . c o n c l u s o r y o p i n i o n 

Check-the-box r e p o r t , 123,171,363,406,1087,1644,1870 
C o n c l u s o r y , 83,140,171,391,415,433,436,612,655, 791, 802 , 82 5,892,901,961,1072, 

1172,1255,1267,1367,1380,1591,1597,1612,1690,1711,2010 
P e r s u a s i v e a n a l y s i s , 35,54,83,94,158,198,208,229,271,651,655,779,1117,1172, 

1380,1577,1690,1711,1804,1923,1953,1981,2069 
Based on 

A n a l y s i s i n a d e q u a t e o r i r r e l e v a n t , 1272,1579,1699,1702,1804 
B i a s , 470,779 
Changed o p i n i o n , 546,1336,1511,1737 
C l a i m a n t ' s o p i n i o n , 415,1690,2010 
Complete, a c c u r a t e h i s t o r y , 35,169,391,624,1006,1144,1250,1255,1312,1595, 

1702 
C o n d i t i o n a l o p i n i o n , 273 
C r e d i b l e c l a i m a n t , 282,546,977,1577 
Data, f l a w e d , 1345 
Erroneous d i a g n o s i s , 825 
Exam v s . r e c o r d s r e v i e w , 431 
Exams b e f o r e , a f t e r key e v e n t , 76,240,431,546,977,1021 
E x p e r t i s e : c h i r o p r a c t o r - c l a i m a n t ' s own o p i n i o n , 2010 
E x p e r t i s e , g r e a t e r o r l e s s e r , 54,436,779,1142,1206,1235,1358,1591,1668 
F a c t o r s : s o u r c e , f a c t u a l b a s i s , p e r s u a s i v e n e s s , 779,1124,1345 
I n a c c u r a t e h i s t o r y , 64,91,152,208,214,385,391, 406, 633, 651, 936,1006,1076, 

1117,1124,1172,1232,12 78,1345,1354,2069 
I n c o m p l e t e h i s t o r y , 62,94,158,391,997,1006,1076,1131,1142 ,1172,125 5,1595, 

1612,1668,1733,1943 
Law o f t h e case, assumption c o n t r a r y t o , 1026 
L o g i c a l f o r c e l a c k i n g , 779,1255 
"Magic words", n e c e s s i t y o f , 140,375,406,486,1218,1259,1321,1585 
N o n - c r e d i b l e c l a i m a n t , 4,91,152,311,324,569,591,597,794,825,912,1072,1076, 

1690,1957,2075,2078 
O b s e r v a t i o n o f w o r k s i t e , 1309 
P o s s i b i l i t y , 60,208,229,375,436,607,1039,1737 ,1870 
Records r e v i e w , 35 
S i n g l e exam v s . l o n g t i m e observation,54,273,347 , 431, 624, 977,997,1021, 

1131,1278,1699,1981 
Temporal r e l a t i o n s h i p , 578,2010,2069 
T e s t i n g , 1206,1943,2010 
Theory, r e c e n t and r e l i a b l e , 280 

N e c e s s i t y o f 
Complex m e d i c a l q u e s t i o n , g e n e r a l l y , 60,83,198,908,1591 
F u n c t i o n a l component, PPD i s s u e , 132 
I n j u r y c l a i m / c u r r e n t (new) c o n d i t i o n , 152,158,198,208,214,375,431,1326,1551, 

1585,1668,1739 
I n j u r y c l a i m / c u r r e n t (same) c o n d i t i o n , 169,282,391,433,936,1235,1579,1612, 

1778,1915 
I n j u r y c l a i m / c u r r e n t t r e a t m e n t , 1358 
I n j u r y c l a i m ; m u l t i p l e t r a u m a t i c e v e n t s , 22 
I n j u r y c l a i m / p s y c h o l o g i c a l t r e a t m e n t , 54,1312,1690,1943 
M e d i c a l l y s t a t i o n a r y i s s u e , 381,536,558,1690 
M e n t a l s t r e s s c l a i m , 203,1891 
O c c u p a t i o n a l d i s e a s e c l a i m , 203,229,597,633,1172,1218,1255,1259,1318,1345, 

1573,1733,1737,1781 
PPD: compensable, non-compensable c o n d i t i o n s , 440,457,645,1151 
PPD: permanency i s s u e , 1315,1377,2001,2039 
P r e - e x i s t i n g c o n d i t i o n / i n j u r y , 171,400,1226,1288,1591 
R e s p o n s i b i l i t y i s s u e , 181,363,565,583,1131,1539,1870,1915 
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MEDICAL OPINION ( c o n t i n u e d ) 
T r e a t i n g p h y s i c i a n 

A n a l y s i s v s . o b s e r v a t i o n , 280 
F i r s t t r e a t m e n t l o n g a f t e r key ev e n t , 152,214,1087,1226 
Former, 651 
I n c o n s i s t e n t o r c o n t r a d i c t o r y o p i n i o n s , 83,158,163,171,229,391,406,433, 

518,662,804,892,1076,2001 
O p i n i o n d e f e r r e d t o , 203,240,282,343,365,400,546,977,1082,1250,1272,1309, 

1312,1336,1511,1699,1804,1950,1981 
O p i n i o n n o t d e f e r r e d t o , 35,152,158,163,171,280,347,363,470,802,901,961, 

1026,1076,1124,1144,1206,1226,1255,1262,1340,1367,1640,1668,1804,1923, 
2010 

Records i n c o n s i s t e n t w i t h o p i n i o n , 569 
V o c a t i o n a l i s s u e s ( o p i n i o n commenting o n ) , 32,125 

MEDICAL SERVICES 
See a l s o : DENIAL OF CLAIMS 
A i r r i d e s u s p e n s i o n s e a t , 1967 
A t t e n d a n t c a r e , c h o i c e o f , 1120 
B i l l i n g s 

Payment p e n d i n g a p p e a l , 606 
P r o v i d e r v i o l a t e s b i l l i n g , r e p o r t i n g r e q u i r e m e n t s , 1237 

C h i l d c a r e s e r v i c e s , 1087 
C h i r o p r a c t i c 

Burden o f p r o o f , 463,905 
Compensable 

Reasonable & necessary, 54,477,1329 *Bold Page = Court Case* 
Frequency i s s u e , 463,550,829,1396,1601,1793,1850 
Not compensable 

Not r e a s o n a b l e & necessary 
C o n d i t i o n n o t t r e a t a b l e by c h i r o p r a c t i c , 1358 
C o n d i t i o n r e s o l v e d w i t h o u t impairment, 854 
C o n d i t i o n u n r e l a t e d , 425 
G e n e r a l l y , 905,1026,1072,1124,1144,1601 
L i m i t e d b e n e f i t , 425,1690,1923 
No c o n d i t i o n t o t r e a t , 470,1923 
No o b j e c t i v e f i n d i n g s , 905,912 
P h y s i c a l l y d e t r i m e n t a l , 912 
P s y c h o l o g i c a l l y d e t r i m e n t a l , 415,655,1144 

D e p o s i t i o n , 651,938,1061,1306,1884 
D i e t a r y supplement, 1538,1989 
" D i r e c t c o n t r o l & s u p e r v i s i o n " d i s c u s s e d , 298 
E l e c t r i c c a r t , 1597 
E x e r c y c l e , 612,636 
E x p e r t w i t n e s s f e e , 485 
E y e g l a s s e s , 1053 
Home m o d i f i c a t i o n s , 2174 
Housekeeping s e r v i c e s as, 81 
IME, c a r r i e r ' s r i g h t t o , 1727 
I n j u r i o u s p r a c t i c e a s s e r t i o n , 1611 
Mammogram/weight l o s s program, 2055 
Massage t h e r a p y , 298,1532 
O u t - o f - s t a t e p h y s i c i a n , c h o i c e o f , 828 
P e n a l t y i s s u e 

B i l l i n g 
M a i l i n g v s . r e c e i p t d a t e , 298,993 
Sent t o wrong c l a i m , 298 
60 days t o pay, 576 

Delay (payment), 27,568,1668 
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MEDICAL S E R V I C E S — P e n a l t y i s s u e ( c o n t i n u e d ) 
R e f u s a l t o pay, 576,1120,1237,1532 
Reasonableness q u e s t i o n , 829,1026,2104 

P r o l o t h e r a p y , 131 
P r o s t h e t i c d e v i c e , 1053 
P s y c h i a t r i c t r e a t m e n t n o t r e a s o n a b l e o r necessary, 587 
R e p o r t , c o s t o f : l i t i g a t i o n v s. t r e a t m e n t , 2045 
S u r g e r y 

Change i n c o n d i t i o n s i n c e p r i o r d e n i a l o f , 1291 
M a t e r i a l r e l a t i o n s h i p i s s u e , 910 
Reasonable & necessary i s s u e , 113,273,987 
W i t h d r a w a l o f r e q u e s t f o r , 2104 

Thermography, 470 
T r a v e l expenses 

C l a i m f o r , what c o n s t i t u t e s , 2049 
M i l e a g e (amount) d i s p u t e , 1087 
O u t - o f - s t a t e p h y s i c i a n , 1522 
Payment p e n d i n g a p p e a l , 977 
R e l o c a t i o n / e s t a b l i s h e d p r o v i d e r , 21 

Weight l o s s program, 612 
W h i r l p o o l u n i t , 603,2129 

MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
D e f i n e d o r d i s c u s s e d , 201,381,439,1281 
Evidence o f , 457 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS; DENIAL OF CLAIMS 

NONSUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 
T i m e l i n e s s i s s u e , 16 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : FIREFIGHTERS; HEART CONDITIONS; PSYCHOLOGICAL CONDITIONS; 

SUCCESSIVE EMPLOYMENT EXPOSURES 
A p p l i c a b l e s t a t u t e , 225,271,447,453,532,591,597,633,640,794,816,901,971,1006, 

1102,1140,1149,1172,1255,1259,1272,1284,1300,1318,1345,1595,1665,1699,1704, 
1711,1737,1781,1887,2051,2080,2082 

Burden o f p r o o f 
G e n e r a l l y , 2,140,532,597,633,640,777,794,1149,1345,1399,1699,1953 
M e d i c a l e v i d e n c e 

P r e d i s p o s i t i o n v s . d i s e a s e , 2 
P r e - e x i s t i n g c o n d i t i o n , 220,271,1272,1665,1737,2081 

C l a i m compensable 
C o m p e n s a b i l i t y conceded ( s u c c e s s i v e employment exposure c a s e ) , 369,406 
D i a g n o s t i c s e r v i c e s o n l y , 1704 
I n c r e a s e d d i s a b i l i t y r e q u i r e s m e d i c a l s e r v i c e s , 816 
L a s t i n j u r i o u s exposure r u l e , 2051 
Major c o n t r i b u t i n g cause t e s t , 2,16,140,624,1218,1422,1953 
M a t e r i a l c a u s a t i o n t e s t , 225,271,453,640,1255,1259,1272,1284,1300,1684,1699 
P r e - e x i s t i n g c o n d i t i o n worsened, 1309 
S e r i e s o f t r a u m a t i c e v e n t s , 225,271,1140,1149,1255,1258,1284,1300,1318,1684 

1699,1781,1981,2080 
Symptomatic w o r s e n i n g , p r e - e x i s t i n g c o n d i t i o n , 271,816,1272,1318,1781,1887, 

2080 
Symptoms c o n s t i t u t e d i s e a s e , 2171 
U n c e r t a i n d i a g n o s i s , 624,1981 
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OCCUPATIONAL DISEASE CLAIMS (PROCESSING) ( c o n t i n u e d ) 
C l a i m n o t compensable 

E x i s t e n c e o f c o n d i t i o n q u e s t i o n a b l e , 140,163,533 
M a j o r cause t e s t n o t met, 163,777,1039,1573,2082 
M a t e r i a l c a u s a t i o n n o t proven, 1595 
M e d i c a l e v i d e n c e 

I n s u f f i c i e n t t o meet burden o f p r o o f , 163,203,532,633,698,777,1172,1206, 
1354,1399,1573,1711 

No c l e a r d i a g n o s i s , 163 
No d i s c u s s i o n o f o f f - j o b exposure, 143,391,1006,1345,1595 
Other c l a i m s e l i m i n a t e d , 1039 

No t r e a t m e n t , d i s a b i l i t y , 915 
N o n c r e d i b l e c l a i m a n t , 597,794,1006,1354,1957 
P r e - e x i s t i n g c o n d i t i o n n o t worsened by work, 158,220,229,1573,1665,2082 
P r e v i o u s c l a i m d e n i e d , no change i n c o n d i t i o n , 1172 
S i g n i f i c a n t o f f - j o b exposure, 597,1006,1345,1733 
S t r e s s - c a u s e d p h y s i c a l c o n d i t i o n , 1102,1170,1193,1261,1286,1699 

Date o f " i n j u r y " , 794,1255,1259 
Vs. i n j u r y c l a i m , 16,143,220,271,684,921,1117,1140,1288,1591,1684,1737 

OCCUPATIONAL DISEASE, CONDITION OR INJURY 
A d h e s i v e c a p s u l i t i s , 1149 
A l l e r g i c r h i n i t i s , 2 
Aneurism, 684 
A r t h r i t i s , 1704 
A s b e s t o s i s , 777,1733 *Bold Page = Court Case* 
Asthma, 1665 
Bone s p u r s , 271 
B o t u l i s m p o i s o n i n g , 542 
B o u t o n n i e r e d e f o r m i t y , 2098 
Bowel syndrome ( f u n c t i o n a l ) , 1377 
C a r d i a c a r r y t h m i a , 1206 
C a r p a l t u n n e l syndrome, 140,453,816,901,951,1172,1218,1272,1284,1577,1953, 

1976,1981,2156,2171 
C a u s a l g i a , 1269 
COPD, 932,1733 
Dementia, 7 
D e r m a t i t i s , 85,86 
D i a b e t e s , 400 
Enc e p h a l o p a t h y , t o x i c , 1345 
E p i c o n d y l i t i s , 1699 
F i b r o s i t i s , 1002 
Headaches, 1102,1781,1959 
H e a r i n g l o s s , 698,1313,1352,1584,2051 
H e r n i a , 569,1127,1551,1595 
H i v e s , 203 
H y p e r t e n s i o n , 436,1170,1261,2010 
I n f l a m m a t o r y bowel d i s e a s e , 2010 
K y p h o s i s , 2010 
L a b y r i n t h i n e c o n c u s s i o n syndrome, 152 
L e g i o n n a i r e ' s Disease, 1919 
L i p i d myopathy, 1989 
M y a l g i a , 227 
O r g a n i c b r a i n syndrome, 7 
O s t e o a r t h r i t i s , 431,1887 
Overuse syndrome, 1981,2080 
P l a n t a r f a s c i t i s , 2010 
Pneumonia, 1206 
R e s p i r a t o r y c o n d i t i o n , 1039 
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OCCUPATIONAL DISEASE, CONDITION OR INJURY ( c o n t i n u e d ) 
R h i n i t i s , 705,1309 
R h i n o s i n u s i t i s , 1573 
Sneeze, 590 
T i n n i t u s , 424 
TMJ, 1235,1358,1362,1804 
Tremor c o n d i t i o n , 1699 
U l c e r , 1102 
V i r a l m e n i n g i t i s , 375 

OFFSETS/OVERPAYMENTS 
A l l o w e d 

PPD v s . PPD, 897,1627,1798,1941 
PPD v s . PTD, 342 
SSI v s . PTD, 1907 
TTD v s . f u t u r e PPD, 1940 
TTD v s . PPD, 381,456,1524,1824,1987 
TTD v s . PTD, 45,342 

Burden o f p r o o f , 1307,1524 
Not a l l o w e d 

One c l a i m v s . second c l a i m b e n e f i t s , 526 
PPD v s . PPD, 1113,1116 
PPD v s . PTD, 174 
TTD v s . PPD, 397,483,538,869,1666,1934 
TTD v s . TTD, 135,1537,1971 

Payment p e n d i n g r e v i e w , l a t e r r e v e r s a l , 483,1113 
U n i l a t e r a l , 2160 

When t o r e q u e s t , 342,477,1798,1824,2178 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

OVERPAYMENTS See OFFSETS 

OWN MOTION R E L I E F 
See a l s o : JURISDICTION 
Claims p r o c e s s i n g , 156,1846 
C l o s u r e : r e o p e n i n g w h i l e D e t e r m i n a t i o n Order a p p e a l a b l e , 639 
P e n a l t y i s s u e , 156,330,476,1271,1846,1951 
P o l i c y 

C o m p e n s a b i l i t y i s s u e s , 355 
R e c o n s i d e r a t i o n r e q u e s t 

E v idence c o n s i d e r e d , 355,957 
T i m e l i n e s s i s s u e , 1120,1714 

R e f e r r e d f o r f a c t f i n d i n g h e a r i n g 
TTD r a t e q u e s t i o n , 1531 

R e l i e f a l l o w e d 
C a r r i e r r e q u e s t 

C l a i m c l o s e d , 1271 
Employment i n f o r m a t i o n , 1537 
Reopening d a t e changed, 1537 

Consent t o i s s u a n c e o f .307 Order, 90 
E v a l u a t i o n D i v i s i o n r e q u e s t 

C l o s u r e : c l a i m a n t deceased, 1948 
M e d i c a l s e r v i c e s , pre-1966 i n j u r y , 156,501,1120 
TTD a l l o w e d o r c o n t i n u e d 

A f f i d a v i t o f work s e a r c h , 62,138 
ATP, 517 
C a r r i e r t e r m i n a t i o n i m p r o p e r , 1271 
C l o s u r e p r e m a t u r e , 451,502 
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OWN MOTION RELI E F ( c o n t i n u e d ) 
R e l i e f a l l o w e d — T T D a l l o w e d o r c o n t i n u e d ( c o n t i n u e d ) 

F u t i l e t o seek work, 824 
H o s p i t a l i z a t i o n 

Chemical dependency, 156 
Su r g e r y , 330,501,663,1528 

Leave work due t o worsened c o n d i t i o n , 663 
Less t h a n 14 days t o t a l d i s a b i l i t y , 639 
Tax r e c o r d s show self-employment, 102 

R e l i e f d e n i e d 
C a r r i e r r e q u e s t 

C o r r e c t u n a p p e a l a b l e o r d e r , 557 
O f f s e t , 1537 
Reimbursement, Reopened Claims Reserve, 924 
Release o f employment r e c o r d s , u n l i m i t e d , 1101 

Consent t o is s u a n c e o f .307 Order, 25 
Evidence 

Fact f i n d i n g h e a r i n g r e q u e s t , 186 
S u b m i t t e d w i t h R e c o n s i d e r a t i o n Request, 132 

PPD r e q u e s t , 451,502,711,1524,1948 
TTD r e q u e s t 

C o n d i t i o n de f a c t o d e n i e d , 1520 
F o s t e r p a r e n t as employee i s s u e , 187 
H o s p i t a l i z a t i o n ; no worseningg, 1618 
I n v e s t m e n t income, 957 
Myelogram, f a c e t i n j e c t i o n , 1538 
No h o s p i t a l i z a t i o n , s u r g e r y , 139 
N o n - c o o p e r a t i o n w i t h v o c a t i o n a l a s s i s t a n c e , 827 
Not i n work f o r c e a t t i m e o f wors e n i n g , 2103 
Seek work p r o o f : p r e - vs. p o s t - w o r s e n i n g , 216,219 
S e l f - l i m i t a t i o n on work search, 827 
Treatment f o r u n r e l a t e d c o n d i t i o n , 924 
W i t h d r a w a l f r o m work f o r c e , 2168 

PAYMENT 
Made p e n d i n g r e v i e w , l a t e r r e v e r s a l , 483 
Pending a p p e a l , 977,1113 
Reimbursement between c a r r i e r s i s s u e , 488 *Bold Page = Court Case* 

PENALTIES 
"Amounts t h e n due" 

Costs o f m e d i c a l s e r v i c e s , 53,268 
D i s c u s s e d , 1614 
Permanent p a r t i a l d i s a b i l i t y as, 1003,1847 
Requirement, 284,361,467,47 3,476,524,709,810,819,899,936,993,1003,1087, 

1177,1246,12 50,1329,1352,1597,1668,1690,17 50,17 63,192 3,2082 
"Compensation" d i s c u s s e d , 268,467 
Double p e n a l t y , 35,311 

PPD (GENERAL) 
Board's a u t h o r i t y t o reduce PPD, 1854 
E v a l u a t i o n D i v i s i o n ' s a u t h o r i t y t o reduce PPD, 1116,1832 
F u n c t i o n a l o v e r l a y , 132 
Loss o f e a r n i n g c a p a c i t y : scheduled i n j u r y , 44 
M u l t i p l e body p a r t s 

Second c l o s u r e : what p a r t s r e - r a t e d , 1186 
R e l i a n c e on d o c t o r ' s r a t i n g , 582 
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PPD (GENERAL) ( c o n t i n u e d ) 
S t andards 

Burden o f p r o o f under, 467,841 
C h a l l e n g e t o v a l i d i t y o f , 1775 
Impa i r m e n t r e q u i r e m e n t , 1016,1059 
S t a n d a r d o f r e v i e w , 467,1297 
T y p o g r a p h i c a l e r r o r , 973 
When a p p l i c a b l e , 854 

Test 
I m p a i r m e n t due t o i n j u r y , 433,440,451,818 

Unscheduled i n j u r y , s cheduled d i s a b i l i t y , 1640 
When t o r a t e 

C l a i m reopened p o s t - h e a r i n g , 1717 
D e t e r m i n a t i o n Order n u l l i f i e d ; p r i o r a g g r a v a t i o n d e n i a l a f f i r m e d on r e v i e w , 

2065 
D e t e r m i n a t i o n Order/Own M o t i o n r e o p e n i n g , 1351,1608 
D e t e r m i n a t i o n Order ( p r e - S t a n d a r d s ) / D e t e r m i n a t i o n Order ( p o s t - S t a n d a r d s ) , 

841,1707 
G e n e r a l l y , 387,841,977,1279,1654,1707 ,1969 
P a r t i a l d e n i a l s e t a s i d e , 1585 
Su p e r c e d i n g compensable i n j u r y , 2088 
S u p e r c e d i n g noncompensable i n j u r y , 54 

PPD (SCHEDULED) 
A f f e c t e d body p a r t 

Arm, 68,347,440,582,645,784,791,800,841,842,973,1008,1032,1112,1258,1373, 
1654,1662,1941,2109 

F i n g e r , 518,1640,1739,1814,1879 
F o o t , 221,508,1011,1075,1126,1164,1370,1526,2039,2062 
Hand, 873,1096,1879 
H e a r i n g l o s s , 103,1847 
H i p , 2039 
Leg ( i n c l u d i n g k n e e ) , 234,387,545,582,887,890,985,1012,1036,1056,1114,1164, 

1228,1252,1320,1557,1635,1654,1934,2016,2039,2062,2094,2109 
S k i n d i s o r d e r , 1370 

Burden o f p r o o f 
C l e a r & c o n v i n c i n g 

T e s t a p p l i e d , 1008,1075,1112,1164,1258,1526,1654,1662,2109 
Vs. preponderance, 784,887 

G e n e r a l l y , 1164,1798 
L a s t arrangement o f compensation 

Permanent w o r s e n i n g s i n c e r e q u i r e m e n t , 1177,1557 
Lay t e s t i m o n y v s . m e d i c a l e v i d e n c e , 873,887,1036,1662 

F a c t o r s c o n s i d e r e d 
A m p u t a t i o n o r e q u i v a l e n t , 508,1096 
A t r o p h y , 1056,1075,1635,2094 
Brace, 1011,1526 
C h r o n i c c o n d i t i o n 

Award made, 2109 
Comparison, c o n t r a l a t e r a l j o i n t , 985,1056,1164,2016 
C r e d i b i l i t y , 1232,1281,1571 
"Due t o i n j u r y " r e q u i r e m e n t , 440,1012,1934 
Edema, 582,1164 
E x a g g e r a t i o n , 1941 
F u n c t i o n a l component, 132,1281 
G r i p , 582,800,842,873,973,1112,1941,2109 
I n s t a b i l i t y , 985,1056,1164 
Lay t e s t i m o n y , 347,518,545,1662 
Limp, 1638 
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PPD (SCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

Loss o f o p p o s i t i o n , 1739,1814,1879 
Numbness o r sensory l o s s , 1096,1112,1126,1640,1654,1879 
P a i n , 221,784,842,873,890,985,1008,1032,1036,1056,1075,1096,1112,1114, 

1164,1209,1228,1373,1557,1635,1638,1662,1739,1814,1879,2062 
Permanency i s s u e , 1370 
Pre-employment h e a r i n g l o s s , 103 
P r e - e x i s t i n g d i s a b i l i t y , u n r e l a t e d , 1012,1058,1662 
P r e - i n j u r y d i s a b i l i t y , 645 
P r e s b y c u s i s , 103,1847 
Range o f m o t i o n , 887,890,985,1056,1209,1635,1662,2109 
" R e f e r r e d " p a i n f r o m unscheduled i n j u r y , 800,1126,1640 
R e p e t i t i v e use, 1252 
S u r g e r y , 234,1008,1032,1056,1112,1114,1164,1209,1635 , 2016, 2109 
V a s c u l a r d i s e a s e , 2109 
Weakness, 347,887,1056,1320,1635,2094 

St a n d a r d s a p p l i e d ( J u l y , 1988), 784,842,873,887,890,973,985,1008,1011,1032, 
1052,1075,1096,1112,1164,1209,1228,1370,1373,1557,1635,1640,1662,1814, 
1879,2039 

Sta n d a r d s a p p l i e d (January, 1989), 2109 

PPD (UNSCHEDULED) 
Back & neck 

No award, 344,470,495,841,854,861,930,1018,1059,1076,1151,1258,1281,1571, 
1635,1648,1668,1702,1915,1919,1950,202 5 

1-15%, 298,346,477,5 50,1000,1016,1223,1372,1513,1542,1561,1568,1634,1676, 
1824 

16-30%, 224,571,573,92 5,1025,1032,1070,1081,1087,1093,1137,1161,127 5,1297, 
1302,1340,1516,1565,1581,1602,1657,1676,1707,1804,1816,1820,1840, 
1873,1876,1934,2001,2016,2062,2094 

31-50%, 467,582,933,1045,1164,1228,1315,1544,1787,1798,1834 
51-100%, 32,161,319,365,420,657,791,961,1638,1937 

Body p a r t a f f e c t e d 
B r a i n , 1654 
C o l o n i c o r r e c t a l i m p a i r m e n t , 1377 
D e r m a t i t i s , 85 
D e r m a t o l o g i c a l c o n d i t i o n , 1252 
Eye c o n d i t i o n , 1066 
H i p , 832,1876 
Kid n e y , 818 
Lung, 1919 
P s y c h o l o g i c a l , 344,387,17 52,1804,1950 
S h o u l d e r , 451,645,1544,1605,1707 
T i n n i t u s , 424,1066,2085 
V a s c u l a r problems, 221 

Burden o f p r o o f , 344,467,470,818,925,1059,1137,1164 
C l e a r & c o n v i n c i n g e v i d e n c e , g r e a t e r d i s a b i l i t y i s s u e , 925,1029,1084,1137, 

1187,1200,12 52,1302,1315,1373,1516,1602,1640,1657,1676,1707,1787,1820, 
1824,1840,1934,2022,2085 

"Combining" c o m p u t a t i o n under s t a n d a r d s , 1228,1297 
F a c t o r s c o n s i d e r e d 

Age 
Under 30 y e a r s , 1581,1602,1605,1654,1707,2001 
30-39, 298,420,550,832,92 5,1000,1137,1516,1544,1676,1804,1820,1934, 

2039,2045 
40-49, 1513,1657,1816,2094 
50+, 32,161,319,571,573,582,791,961,1565,1798,1873,187 6,1937,2016,2085 
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PPD (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

E d u c a t i o n 
S t a n d a r d , a p p l i c a t i o n d i s c u s s e d , 1084 
No f o r m a l , o r i l l i t e r a t e , 
1-6 y e a r s , 319,420 
7-11, 32,925,1513,1516,1544,1820,1876,1937,2001,2039,2045,2085 
1 2 t h grade o r GED, 161,582,961,1000,1565,1581,1602,1605,1654,1657,1676, 

1707,1804,1816,1934,2016,2094 
H i g h e r e d u c a t i o n , 298,550,571,573,791,832,1137,2022 

Im p a i r m e n t 
C h r o n i c c o n d i t i o n 

G e n e r a l l y , 1676,1787 
M u l t i p l e body p a r t s , 1544,1876 

Cosmetic e f f e c t s o f i n j u r y , 930 
C r e d i b l e t e s t i m o n y , 975 
D i s c derangement, 925,1019,1029,1081,1085,1228,12 75,1544,1581,1804,1934, 

2001,2045,2062 
"Due t o i n j u r y " r e q u i r e m e n t , 818,1151,1340,1804,1915 
F u n c t i o n a l component, 132,1025,1087,1950,2025,2039 
Lay v s . m e d i c a l o p i n i o n , 550,1066,1302 
M i l d , 298 
M i n i m a l , 550 
Moderate, 161,1937 
Non-compensable, d i s a b l i n g c o n d i t i o n , 451,477 
N o n - c r e d i b l e c l a i m a n t , 1076,1571,1876,2001,2027 
None, 85,495,854,930,1018,1648,1668,1702 
O r g a n i c b r a i n damage, 1654 
P a i n , 495,550,832,975,1016,1018,1029,1032,1059,1084,1093,1151,1161,1179, 

1200,1228,127 5,1302,1372,1373,1513,1561,1565,1581,1602,1605,1638,1640 
1668,1676,1702,1707,1804,1816,1820,1824,1832,2001,2025,2039,2062,2094 

Permanency r e q u i r e m e n t , 1315,1377,1635,1919 
P r e - e x i s t i n g c o n d i t i o n n o t a f f e c t e d , 433,1657,1798 
P r e s c r i p t i o n causes d i s a b i l i t y , 221 
P r i o r i n j u r y , award, 571,645,2035 
P s y c h o l o g i c a l problems 

I m p a i r m e n t i s s u e , 1834 
R e l a t e d , 1315 
U n r e l a t e d , 344,1834,2025,2039 

Range o f m o t i o n i s s u e 
Compensable, noncompensable c o n d i t i o n s , 1668 
I n c o n s i s t e n c i e s , 1950 
M e d i c a l r e c o r d s , 1025,1029,1045,1137,1151,1228,1513,1638,1820,1824,1873 
R e f e r e e ' s o b s e r v a t i o n , 1059,1372,1873,2039 
S u b j e c t i v e l i m i t a t i o n s , 1676 

R e f u s a l o f s u r g e r y , 224 
Severe, 420 
Sleep d i s t u r b a n c e , 1315 
Speech i m p a i r m e n t , 930 
S t r e n g t h l o s s , 1137,1179 
S u b j e c t i v e v s . o b j e c t i v e l i m i t a t i o n s , 573,1025,1372 
S u r g e r y , 961,1045,1179,1200,1228,127 5,1297,1314,1315,1565,1581,1602,1638, 

1840,2060 
L a s t arrangement o f compensation 

Worsening s i n c e r e q u i r e m e n t , 344,861,1314,1340 
M i t i g a t i o n o f damages i s s u e , 1315 
M o t i v a t i o n , 1315 
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PPD (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

S t a n d a r d s ( J u l y , 1988) a p p l i e d , 467,832,925,930,933,975,1000,1016,1018,1025, 
1029,1032,1045,1081,1084,1093,1126,1137,1151,1161,1164,1179,1200,1228, 
1275,1372,1373,1377,1513,1516,1561,1564,1571,1581,1602,1605,1638,1640, 
1668,1676,1707,1804,1816,1820,1824,1834,1840,1873,1934,1950,2001,2016, 
2039,2062,2094 

St a n d a r d s ( J a n u a r y , 1989) a p p l i e d , 1544,1876 
Work e x p e r i e n c e / c u r r e n t l i m i t a t i o n s 

A c t i v e l i f e s t y l e , 1018 
A d a p t a b i l i t y s t a n d a r d d i s c u s s e d 

G e n e r a l l y , 1019,1032,1045,1070,1081,1200,1228,1302 ,1373,1516,1542,1544, 
1561,1565,1568,1581,1605,1634,1640,1676,1816,1840,1873,1876,2001, 
2062,2085 

M o d i f i e d work, r e t u r n t o , 1000,1070,1873 
O f f e r , m o d i f i e d work, 1516,1683,1752,1873 
V o c a t i o n a l c o n s u l t a n t ' s o p i n i o n , 2016,2022 

E n g l i s h language d e f i c i e n c y , 467 
L i g h t work l i m i t a t i o n , 32,791,961 
Low IQ, 1084 
M e d i u m - l i g h t l i m i t a t i o n , 925 
P a r t - t i m e work, 319,420 
P r i o r employments p r e c l u d e d , 319 
Reduced wage, p o s t - i n j u r y , 1000 
R e t u r n t o r e g u l a r work, 582,1066,1200,1565,1568,1640,1798 
SVP, a p p l i c a t i o n o f , 933,1000,1025,1544,1820 
T r a i n i n g i s s u e , 933,1161,1544,1581,1816,1824,1834,1876,2001,2094 
V o c a t i o n a l t e s t i m o n y , 1602,1657 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 103,110,174,254,276,353,481,808,928,1585,1632 
Made, 45,12 5,294,314,593,869,1049,1334, 2019 
Refused, 7,14,32,44,161,2 55,488,573,659,1069,1142 ,1188,1194,1262,1265,1324, 

1413,1419,1717,1786,202 7 
Reversed, 41,166,177,234,319,348,365,420,459,493,508,540,571,629,657,779, 

961,1278,1367,1937,1995,2033,2060 
B e n e f i t s , c a l c u l a t i o n o f , 1174 
Burden o f p r o o f 

G e n e r a l l y , 41,571,573,791,808,869,1049,1188,1194,12 65,1427,1717 
Odd l o t d o c t r i n e , 14,32,110,125,161,254,276,314,488,508,629,657,1142,1278, 

1324,1340,1367,1413,1717,1995,2019 
E f f e c t i v e d a t e , 45,125,593,928,965,1049,1632,2178 
F a c t o r s c o n s i d e r e d 

Age 
30-40 y e a r s , 420 
41-50, 7,110,166,348,365,540,808,1265,1367,1632,2019,2033 
51-60, 32,41,234,319,573,791,1049,1188,1262,1324,1340, 1413,1717,1937,1995 
61+, 45,125,161,276,294,314,459,961,1419 

E d u c a t i o n 
No f o r m a l , o r i l l i t e r a t e , 1049 
1-6 y e a r s , 319,420,1324 
7-11, 7,32,41,45,110,125,166,234,2 76,294,314,459,1188,12 62,1632,1717, 

1937,1995 
1 2 t h grade/GED, 161,540,593,657,961,1265,1340,1367,2019 
H i g h e r e d u c a t i o n o r t r a i n i n g , 348,573,791 

L a s t arrangement o f compensation 
Requirement o f wor s e n i n g s i n c e , 103,174,481,779,1049,2033 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

M e d i c a l i s s u e s / o p i n i o n s / l i m i t a t i o n s 
Ambiguous m e d i c a l o p i n i o n , 255 
Compensable, non-compensable c o n d i t i o n s mixed, 166 
C r e d i b l e c l a i m a n t , 1995 
F i l m impeachment, 202 7 
Im p a i r m e n t : l a y v s . e x p e r t o p i n i o n , 1995 
Lack o f c o n d i t i o n i n g , 166 
L i g h t work l i m i t a t i o n , 14,32,161,177,276,294,319,488,573,629,791,961, 

12 62,1324,1367,1413,2033 
Low i n t e l l i g e n c e , 7,348,1049 
Memory d i f f i c u l t i e s , 1194 
M i n i m a l i m p a i r m e n t , 166,1717 
M i t i g a t i o n o f damages i s s u e , 1427 
Moderate i m p a i r m e n t , 14,177,459,488,1367 
M u l t i p l e i n j u r i e s , 314 
O b e s i t y , 166 
100% i m p a i r m e n t e q u a l s PTD i s s u e , 1188 
P a i n , 459,488,593,1188,1717 
P o s t - i n j u r y d i s a b l i n g c o n d i t i o n , 319,459 
P r e - e x i s t i n g c o n d i t i o n ( s ) 

Compensable, s e p a r a t e c l a i m s , 481 
C o n d i t i o n v s . d i s a b i l i t y , 166,779,1142 
D i s a b l i n g , 32,103,276,314,459,573,1334,1995 
Made symptomatic by i n j u r y , 166,593 
N o n d i s a b l i n g , n o t a f f e c t e d by i n j u r y , 1991 
Worsens p o s t - i n j u r y , 41,254,348,779,916,1419 

P s y c h o l o g i c a l problems 
P r e - e x i s t i n g and d i s a b l i n g , 1334 
R e l a t e d , 103,174,365,593,808,1049,12 62,1632 
U n r e l a t e d , 779,1367,2033 

S e d e n t a r y work l i m i t a t i o n , 41,45,125,234,255,353,420,508,657,808,869, 
1194,1340,1717,1995 

Severe i m p a i r m e n t , 110,420,1194,2019 
S u b j e c t i v e v s . o b j e c t i v e l i m i t a t i o n s , 573,961,1069,1188,2027 
S u r g e r y , 41,125,791,961 

M o t i v a t i o n 
A t t i t u d e p o o r , 177,488 
B e l i e f o f i n a b i l i t y t o work, 459,1265,1324,1367,1995 
E f f o r t s n o t r e a s o n a b l e , 14,234,365,459,488,961,1069,1142,1188,1278,1324, 

1367,1717,1995,2027 
F u t i l e t o seek work, 110,125,276,314,593,808,1049,1334,1632 
" F u t i l i t y " d i s c u s s e d , 459,508,1188,1265,1427,1995 
" G a i n f u l & s u i t a b l e employment" d i s c u s s e d , 276,319,2060 
Move o u t o f s t a t e , 657 
No work s e a r c h , 234,459,657,791,1937 
Pe n s i o n , r e c e i p t o f , 234 
Poor m o t i v a t i o n , 791,1188 *Bold Page = Court Case* 
Reasonable e f f o r t s , 353,593 
R e f u s a l o f s u r g e r y , 45 
R e l o c a t i o n i s s u e , 1188 
R e t i r e m e n t , 276,314,459,1786 
S o c i a l s e c u r i t y , r e c e i p t o f , 234 
V o c a t i o n a l s e r v i c e s 

C o o p e r a t i v e w i t h , 32,276,294,314,808,1632,2019 
R e f u s a l o f , 7,365,1367 
U n c o o p e r a t i v e w i t h , 791,1069,1265,1937 
U n s u c c e s s f u l , 2019 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

V o c a t i o n a l f a c t o r s 
E xpected wage r a t e , 629,657,1194 
E x p e r t v o c a t i o n a l t e s t i m o n y 

Based on o b s e r v a t i o n o f impeachment f i l m , 2027 
Based on s u b j e c t i v e l i m i t a t i o n s , 573,629 
Employments, p o t e n t i a l , i d e n t i f i e d , 161,961,1194,1324,1340,1367 
Labor market s u r v e y s , 14 
Longtime work w i t h c l a i m a n t vs. h e a r i n g exposure, 41,540 
M e d i c a l o p i n i o n s o f f e r e d , 659,791 
P e r s u a s i v e o p i n i o n , 125,1049,1194 

L i m i t e d o p p o r t u n i t y g e o g r a p h i c a l l y , 32 
P a r t - t i m e work, 41,45,125,276,319,420,961,2060 
P o s s i b l e j o b o f f e r , 45 
P r i o r employments p r e c l u d e d , 110,125,314,353,808 
Seasonal m o d i f i e d work, 420 
S p e c u l a t i v e j o b a v a i l a b i l i t y , 869 
S u r v e i l l a n c e : c l a i m a n t w o r k i n g , 916 
T r a i n i n g p o s s i b i l i t y , 294 
T r a n s f e r a b l e s k i l l s 

Good, 177,365 
L i m i t e d , 32,44,508,657 
None, 294,314 

U n p e r s u a s i v e o p i n i o n , 1049 
V o l u n t e e r work, 125 
Wages: p r e - i n j u r y v s. p o s t - i n j u r y , 2060 
Working p a r t - t i m e , 1786 

R e e v a l u a t i o n 
G e n e r a l l y , 493,916,1185 
Own M o t i o n , 356 
R e v e r s a l a f f i r m e d , 916 

Suspension o f b e n e f i t s i s s u e , 245 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER/NOTICE OF CLOSURE; 
MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS 
I n j u r y c l a i m 

S t r e s s f u l e v e n t s , s i n g l e day, 684 
I n j u r y v s . o c c u p a t i o n a l d i s e a s e , 684 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e , 79,804,1102,1588,1990,1928 
Burden o f p r o o f , 64,94,203,804,1102,1588,1760,1928,1993 
C l a i m compensable 

C o n d i t i o n s n o t " g e n e r a l l y i n h e r e n t " , 1900,1928,2059 
M a j o r cause t e s t met, 79,203,292 
"Real" c o n d i t i o n s o f employment, 203,292,1588,1927 
R e d u c t i o n i n wages vs. t e r m i n a t i o n , 292 

C l a i m n o t compensable 
C l a i m a n t n o t c r e d i b l e , 513 
C o n d i t i o n s " not g e n e r a l l y i n h e r e n t " i n s u f f i c i e n t cause, 2102 
" G e n e r a l l y r e c o g n i z e d d i a g n o s i s " r e q u i r e m e n t , 513,1102,1993 
Major cause t e s t n o t met, 94,848 
M a t e r i a l c o n t r i b u t i o n t e s t n o t met, 1993 
M e d i c a l e v i d e n c e i n s u f f i c i e n t , 848,2008 
M e d i c a l o p i n i o n : no d i s c u s s i o n o f o f f - j o b s t r e s s o r s , 94,848 
Real & o b j e c t i v e t e s t n o t met, 64,94,513,1144,1555,1891 
Reasonable d i s c i p l i n e , 1555,1705,1760 
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PSYCHOLOGICAL CONDITION CLAIMS ( c o n t i n u e d ) 
O c c u p a t i o n a l d i s e a s e c l a i m — C l a i m n o t compensable ( c o n t i n u e d ) 

R i s k s e p a r a b l e f r o m work p l a c e , 2008 
S i g n i f i c a n t o f f - j o b s t r e s s o r s , 94 
T e r m i n a t i o n i s s u e , 64,804 

S t r e s s - c a u s e d p h y s i c a l c o n d i t i o n SEE O c c u p a t i o n a l Disease C l a i m s ; 
A c c i d e n t a l I n j u r y 

R e l a t i o n s h i p : c u r r e n t c o n d i t i o n t o accepted c o n d i t i o n 
Compensable 

O v e r f o c u s on i n j u r y c o n d i t i o n , 587 
Tr e a t m e n t n o t compensable, 587 

Not compensable 
No t r e a t m e n t , o p i n i o n , 54 
R e s p o n s i b i l i t y s h i f t e d by law, 5 

R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 
Burden o f p r o o f , 35,592,1312,1690 
C l a i m compensable 

A d j u s t m e n t t o i n j u r y , p a i n , 1154,2010 
A d j u s t m e n t t o l o s s o f j o b , 1959 
C h i r o p r a c t i c t r e a t m e n t / h a r m f u l e f f e c t s , 1144 
I n c r e a s e i n symptoms, 39 
M e d i c a l e v i d e n c e preponderance, 1380 
P r e - e x i s t i n g c o n d i t i o n worsened, 54,1632 
V o c a t i o n a l i s s u e s , 1312 

C l a i m n o t compensable 
DCS, p r i o r , e f f e c t o f , 35 
Long p e r i o d w i t h o u t t r e a t m e n t , 1943 
M e d i c a l e v i d e n c e i n s u f f i c i e n t , 486,779,1690,1943 
N o n - c r e d i b l e c l a i m a n t , 152 
Same c o n d i t i o n , d i f f e r e n t d i a g n o s i s , p r e v i o u s l y d e n i e d , 1915 

M u l t i p l e a c c e p t e d i n j u r y c l a i m s , 1896 

REMAND 
By Board 

D i s m i s s a l s e t a s i d e 
F a i l u r e t o appear ( c l a i m a n t ) , 196,394,405,443,579,586,621,783,965,2072 
Inmate i n j u r y case, 1650 
L i m i t on e v i d e n c e , 394,405,445,579,586,621,783,965,2072 
1961 i n j u r y d a t e , 1575 
Non-complying employer c o n t e s t s c l a i m acceptance, 218 
Non-complying employer, n o t i c e i s s u e , 211 
To a d m i t e v i d e n c e e r r o n e o u s l y e x c l u d e d , 627 
To d e t e r m i n e t i m e l i n e s s , 1575 

For f u r t h e r p r o c e e d i n g s 
D i s c o v e r y : p e n a l t y / f e e i s s u e s , 411 
To c o n s i d e r e x c l u d e d e v i d e n c e , 1845 
To d e t e r m i n e 

C o m p e n s a b i l i t y , 1079,1543,2072,2104 
R e s p o n s i b i l i t y , 331,1823,2066 
Whether d i s m i s s a l j u s t i f i e d , 1091 
Whether " e x t r a o r d i n a r y c i r c u m s t a n c e s " shown, 394,445,586,621,1332 
Whether two Requests f o r H e a r i n g merged, 835 
Which s t a t u t e a p p l i e s ( o c c u p a t i o n a l d i s e a s e c l a i m ) , 447 

To l i t i g a t e c o m p e n s a b i l i t y , 650,1349 
To make f i n d i n g s o f f a c t , 991 
To o b t a i n N o t i c e o f Acceptance, 259 
To r a t e permanent d i s a b i l i t y , 1752 
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REMAND ( c o n t i n u e d ) 
By Board ( c o n t i n u e d ) 

M o t i o n f o r , a l l o w e d 
For a d m i s s i o n o f e x h i b i t ; r e b u t t a l , 549 
For p r e v i o u s l y u n o b t a i n a b l e e v i d e n c e , 372,462,490 
M e d i c a l r e p o r t s n o t o b t a i n e d by d i s c o v e r y , 1645 

M o t i o n f o r , d e n i e d 
Case n o t i n s u f f i c i e n t l y developed, 97,136,177,522,533,662,785,892,928, 

1228,1354,1377,1526,1648,1717,1733,1923,2019 
Evidence a v a i l a b l e w i t h due d i l i g e n c e , 264,268,387,397,515,865,1013,1159, 

1307,1599,1785,2113 
Evidence p r e c l u d e d from a d m i s s i o n , 651,1087 
I n a d e q u a t e r e p r e s e n t a t i o n , 1648 
I r r e l e v a n t e v i d e n c e , 97,264,314,420,865,1194,1717,1733 
I s s u e moot, 1969 
Re f e r e e b i a s , 1159 
Request f o r r e - h e a r i n g , 531 
Unnecessary: a d m i n i s t r a t i v e n o t i c e , 304 

By C o u r t o f Appeals 
To c a l c u l a t e p e n a l t y , 709 *Bold page = Court Case* 
To d e t e r m i n e 

Claims p r o c e s s i n g : D e t e r m i n a t i o n Order s e t a s i d e , 2160 
C o m p e n s a b i l i t y : home r e m o d e l i n g , 2174 
C o m p e n s a b i l i t y : i n j u r y , 684,2146 
C o m p e n s a b i l i t y : m e d i c a l s e r v i c e vs. p a r t i a l d e n i a l , 2128 
C o m p e n s a b i l i t y : non-complying employer's a p p e a l , 4 
C o m p e n s a b i l i t y : o c c u p a t i o n a l d i s e a s e , 2,705 
Course & scope, 337 
C r e d i b i l i t y , 1399 
E n t i t l e m e n t t o a t t o r n e y f e e , 693,1413,1429,2173 
E n t i t l e m e n t t o TTD (Own M o t i o n c a s e ) , 2168 
Frequency, c h i r o p r a c t i c t r e a t m e n t , 1396 
PTD, 1427 

To e x p l a i n c o n c l u s i o n o f case (PPD), 1391 
To o r d e r reimbursement between c a r r i e r s , 676 
To r e c o n s i d e r p e n a l t i e s ( s a f e t y v i o l a t i o n s ) , 1402 

By Supreme C o u r t 
To a p p l y s u b s t a n t i a l evidence t e s t , 77 

REQUEST FOR HEARING (FILING) 
L a t e f i l i n g i s s u e 

C l a i m c l o s u r e i s s u e , 1363 
D e n i a l : more t h a n 180 days, 864 
D e t e r m i n a t i o n Order, appeal from, 68,477,861,1183,1778 
Good cause i s s u e 

A t t o r n e y ' s n e g l e c t , 580,1682 
Burden o f p r o o f , 104,679,1365,1531 
D e n i a l never r e c e i v e d , 1365,2124 
D i l i g e n c e , l a c k o f , 197,229,645,2030 
Exc u s a b l e n e g l e c t , 104,1365 
M e n t a l competence, 37 5,400 
M i s c a l c u l a t i o n o f d a t e , 679 
None shown, 864,1979 
Not reached; d e n i a l i n v a l i d , 1976 
N o t i c e t o a t t o r n e y i s s u e , 104,533 
P u r s u i t o f c l a i m i n a n o t h e r s t a t e , 1308 
R e l i a n c e on c a r r i e r ' s employee's s t a t e m e n t , 447,618,1531 
R e l i a n c e on d o c t o r t o c o n t a c t c a r r i e r , 608 

N o t i c e o f C l o s u r e , 506 
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REQUEST FOR HEARING (FILING) ( c o n t i n u e d ) 
L a t e f i l i n g i s s u e ( c o n t i n u e d ) 

Order o f Noncompliance, appeal from, 1860 
TTD, 1778 
"Waiver" o f i s s u e d i s c u s s e d , 864 

Non-complying employer's r e q u e s t , 189,251 
Premature, 298,612 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
A u t h o r i t y , R e f e r e e ' s , scope o f 

C l a i m a n t ' s conduct p o s t - h e a r i n g , 846 
R e s p o n s i b i l i t y / c o m p e n s a b i l i t y d e n i a l s , 889 

Con t i n u a n c e 
B a s i s f o r , 848,1026 
E r r o n e o u s l y a l l o w e d , 848 
L i m i t a t i o n s on e v i d e n c e , 865 
U n a v a i l a b l e w i t n e s s , 865 

D i s m i s s a l , M o t i o n f o r 
C l a i m a n t ' s f a i l u r e t o appear, 1133,1863 

D i s m i s s a l , Order o f 
See a l s o : REMAND 
A f f i r m e d , 370,395,420,931,9 55,1240,1377 
Appeal r i g h t s , n o t i c e o f , 68 
F a i l u r e o f c l a i m a n t t o appear, 955 
I s s u e " r e s e r v e d " : e f f e c t , 600,861 
P r e j u d i c e ( w i t h ) v s . w i t h o u t p r e j u d i c e , 68,395,871 
R e f e r e e ' s a u t h o r i t y , 871 

Enforcement, Referee's o r d e r 
" L i t i g a t i o n o r d e r " d i s c u s s e d , 437 
Order w i t h o u t a u t h o r i t y , 73 

F i n a l ( a p p e a l a b l e ) o r d e r : what c o n s t i t u t e s , 500 
" H e a r i n g " d i s c u s s e d , 875 
I s s u e 

Defense: when t o r a i s e , 617,618 
D e n i a l 

L i m i t a t i o n s on scope o f l i t i g a t i o n o f , 858,1013,1026 
J u r i s d i c t i o n a l , waived, 251 
Non-complying o r d e r , c o n t e s t e d 

Must be d e c i d e d a l t h o u g h c l a i m n o t compensable, 251 
Not r a i s e d ; R e f e r e e s h o u l d n ' t d e c i d e , 571,892,1179,1680 
O f f s e t : when t o r a i s e , 477 
Raised a f t e r c l a i m a n t ' s case p r e s e n t e d , 1300 
Raised a t h e a r i n g i s s u e , 1941 
Raised f i r s t a t h e a r i n g , 244,2078 
"Reserved" b u t d i s m i s s e d ; n e c e s s i t y o f t i m e l y a p p e a l , 600,1032 
S p e c i f i c a t i o n o f i s s u e s (document) vs. o r a l , 262,910 
Waiver o f , d i s c u s s e d , 321,2178,2180 
When t o r a i s e , 618,858,1206 

J o i n d e r , Order o f 
G e n e r a l l y , 363 
T i m e l i n e s s i s s u e , 1156 

M o t i o n t o Postpone 
A l l o w e d : e x t r a o r d i n a r y c i r c u m s t a n c e s , 443,1349 
Not a l l o w e d : No e x t r a o r d i n a r y c i r c u m s t a n c e , 579,783,965,2072 
Remand f o r c o n s i d e r a t i o n o f SEE Remand 

M o t i o n t o Sever, 1156 
Order 

Proposed, p r e p a r e d by c o u n s e l , 779 
Scope o f r e v i e w : PPD under s t a n d a r d s , 467 
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REQUEST FOR BOARD REVIEW (FILING) 
See a l s o : JURISDICTION 
" A p p e l l a n t " , "respondent" i d e n t i f i e d , 844 
C r o s s - r e q u e s t 

M o t i o n t o S t r i k e , 66 
N e c e s s i t y o f , 191,270,1667 

D i s m i s s a l o f 
U n t i m e l y f i l i n g , 142,922,1032,1052 
Withdrawn, 1192,1240,1667 

" F i l i n g " d i s c u s s e d , 509 
F i n a l o r d e r o f Ref e r e e , n e c e s s i t y o f , 500,1079 
M a i l i n g v s . r e c e i p t o f o r d e r , 1765 
M o t i o n t o Di s m i s s 

A l l o w e d 
U n t i m e l y f i l i n g , 1765 

Denied 
Claims p r o c e s s i n g "acceptance" pending r e v i e w , 198 
M u l t i p l e c a r r i e r s , no i s s u e r a i s e d a g a i n s t one, 202,239 
No b r i e f f i l e d , 26 
No s p e c i f i c a t i o n o f i s s u e s , 1356 
Non-complying employer's appeal v i a b l e , 188 
Ref e r e e ' s Abatement Order n o t t i m e l y , 454 
Request addressed t o Referee, 1961 
T i m e l y n o t i c e t o a l l p a r t i e s , 246,509,1035,1239,1356 

Non-complying employer c l a i m 
S t a n d i n g , who has, 939 
Waiver o f appearance a t h e a r i n g , 939 

" P a r t y " d e f i n e d o r d i s c u s s e d , 1239,1356,1377,1765 
U n r e p r e s e n t e d a p p e l l a n t , 142,922,1052,1667 
What c o n s t i t u t e s , 192 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
See a l s o : SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A r b i t r a t i o n : .307 Order 

S t a n d a r d o f r e v i e w , 181,244,449 
B r i e f f i l i n g 

T i m e l i n e s s i s s u e , 518,821,844 
Cross r e q u e s t , n e c e s s i t y o f , 1044,1667 
I s s u e 

C o n s t i t u t i o n a l , 1823 
Defense w a i v e d a t h e a r i n g , 617 
Moot: p r i o r l i t i g a t i o n ' s a f f e c t , 2065 
Not r a i s e d a t h e a r i n g , 66,86,136,174,338,374,381,503,617,810,901,987,1016, 

1122,1127,1158,1161,1164,1179,1717,1922 
Not r a i s e d a t h e a r i n g o r on r e v i e w , 1989 
Not r a i s e d on r e v i e w , 933,975,1081,1209,1265,1314,1367,1565,1638,1787,1814, 

1896,2027,2060,2069 
Not r a i s e d u n t i l c l o s i n g argument, 1206 
Rais e d a t h e a r i n g and r e v i e w , 916,1284 
Ra i s e d a t h e a r i n g , n o t on r e v i e w , 202,800 
R a i s e d a t h e a r i n g , Referee doesn't d e c i d e , 1284,1354 
R a i s e d i n s p e c i f i c a t i o n o f i s s u e s , n o t a t h e a r i n g , 910 

M o t i o n t o S t r i k e 
A l l o w e d 

I s s u e addressed p r e v i o u s l y w i t h d r a w n , 2035 
Ref e r e n c e t o e x h i b i t n o t i n ev i d e n c e , 1717 

Denied 
Employer, c a r r i e r each f i l e b r i e f , 1995 
No new i s s u e r a i s e d , 2029 
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REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
P e n a l t y i s s u e : f r i v o l o u s f i l i n g , 2085 
P o l i c y : a l l o w p a r t i e s t o b r i n g o u t changes i n law, 112 
R e c o n s i d e r a t i o n r e q u e s t 

Denied 
I s s u e n o t r a i s e d p r e v i o u s l y , 112 
N o n - r e c e i p t by c l a i m a n t , 972 *Bold Page = Court Case* 
U n t i m e l y , 59,853,1055 

Good cause ( l a t e f i l i n g ) i s s u e , 1055 
Vs. P e t i t i o n f o r Review, 695,921,1042,1241 

R e p u b l i s h e d 
F a i l u r e t o m a i l t o a p a r t y , 1813 

Scope o f Review (SEE a l s o : Successive ( o r M u l t i p l e ) Employment Exposures) 
D e n i a l o f m e d i c a l s e r v i c e s , 473 
Evidence a c c e p t e d i n r e c o r d o n l y , 821 
Re f e r e e ' s O p i n i o n & Order vs. Order on R e c o n s i d e r a t i o n , 991 
S u f f i c i e n c y o f Referee's Order, 1332 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 
R e c o n s i d e r a t i o n (Board) R e q u e s t / P e t i t i o n f o r Review, 695,921,1042,1241,1413 

RES JUDICATA 
C l a i m p r e c l u s i o n 

D i s c u s s e d , 1023,1562,1717,1754,2180 
Elements f o r , 1562,2180 
Vs. i s s u e p r e c l u s i o n , 903,1529,1717,2180 

D i s c u s s e d , g e n e r a l l y , 1532 
D i s p u t e d c l a i m s e t t l e m e n t 

M e d i c a l c o n d i t i o n n o t mentioned, 2104 
New m e d i c a l s e r v i c e s , same d o c t o r , 1023 
New o c c u p a t i o n a l d i s e a s e c l a i m , 816 
P a r t i a l d e n i a l / c o n d i t i o n c l a i m e d a g a i n , 35,649 

D o c t r i n e o f Merger, 1532 
" F i n a l judgement" d i s c u s s e d , 796 
I s s u e p r e c l u s i o n 

Elements f o r , 1562 
P r i o r l i t i g a t i o n 

I s s u e l i t i g a t e d 
C u r r e n t c o n d i t i o n , 993,1623 
S u b j e c t i v i t y / c l a i m d e n i a l , 370 
TTD: e n t i t l e m e n t , 785 

I s s u e l i t i g a t e d o r p r e c l u d e d 
.245 claim/permanent d i s a b i l i t y , 1725 

I s s u e n o t l i t i g a t e d 
M e d i c a l s e r v i c e s , 268,483,1532 
Permanent d i s a b i l i t y , 1717 
Rate o f TTD, 623,2180 
Secondary c o n d i t i o n , 1562 

P r i o r Order o f D i s m i s s a l 
M e d i c a l s e r v i c e s i s s u e t h e n , now p r e c l u d e d , 1291 
No i s s u e " l i t i g a t e d " , p r e c l u d e d , 796 

P r i o r S t i p u l a t i o n 
A g g r a v a t i o n / m e d i c a l s e r v i c e s , 321 
" A l l i s s u e s r a i s e d o r r a i s a b l e " , 321,903 
B u s i n e s s e n t i t y i s s u e , 522 
M e d i c a l s e r v i c e s / m e d i c a l s e r v i c e s , 1754 
M e d i c a l l y s t a t i o n a r y d a t e , 362 
R e s p o n s i b i l i t y / m e d i c a l s e r v i c e s , 1630 
Scope o f acc e p t a n c e , 1635 
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RES JUDICATA ( c o n t i n u e d ) 

Vs. w a i v e r o f c l a i m , 321,2178,2180 

RESPONSIBILITY CASES See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 
V i o l a t i o n f i n d i n g s a f f i r m e d ; p e n a l t i e s amount q u e s t i o n e d , 1402 

SETTLEMENTS & STIPULATIONS 
See a l s o : RES JUDICATA 
C l a i m D i s p o s i t i o n Agreement 

Advance payment/deduction c l a u s e , 2115 
Order d i s a p p r o v i n g 

Release o f re-employment r i g h t s , 2071 
Release o f r i g h t t o p a l l i a t i v e c a r e , 2093 

Process f o r a p p r o v a l , 1843 
30-day r i g h t t o r e q u e s t d i s a p p r o v a l , 1991 

C o l l a t e r a l a t t a c k , 939 
D i s p u t e d C l a i m S e t t l e m e n t 

C o n t e s t e d : no .307 Order, 997 
O c c u p a t i o n a l d i s e a s e c l a i m 

E f f e c t on l a t e r c l a i m , 816 
P a r t i a l d e n i a l 

E f f e c t on l a t e r c l a i m , 35,649 
P a r t i e s t o , 939 
R e s p o n s i b i l i t y i s s u e , one c l a i m DCS'd, 858,939,997,1313 
Scope o f , 1778 
S e t t i n g a s i d e 

G e n e r a l l y , 515,939,1519 
Non-complying employer c l a i m , 939 
S t a n d i n g , who has, 939 

When .307 Order e n t e r e d , 858,997 
" R e s e r v a t i o n " o f i s s u e : e f f e c t on j u r i s d i c t i o n , 600,861 

SUBJECT WORKERS See COVERAGE QUESTIONS 

SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l d i s e a s e 

A c c e p t e d c l a i m n o t c l o s e d , remains r e s p o n s i b l e , 1061,1134 
A f f i r m a t i v e d e fense, 495 
A g g r a v a t i o n f o u n d , 115,247,286,309,449,495,565,583,604,665,898,951,983, 

1131,1156,1221,1267,1336,1539,1564,1870,2037,2049,2088,2113 
Burden o f p r o o f , 115,190,286,309,322,844,898,951,997,1131,1156,1221,1267, 

1539,1564,1812,1870,2066,2113 
C o m p e n s a b i l i t y conceded 

A u t h o r i z e d t r a i n i n g program 
Burden o f p r o o f , 1690 
I n j u r y d u r i n g , 1690 

No .307 o r d e r , 406,606,617 
.307 o r d e r , 369,858 

C o m p e n s a b i l i t y n o t conceded 
R e f e r e e ' s a u t h o r i t y r e n o n - r e s p o n s i b l e c a r r i e r ' s d e n i a l , 889 

M i c r o t i s s u e damage, 247 
M u l t i p l e a c c e p t e d c l a i m s 

F o l l o w e d by new i n j u r y c l a i m , 1113 
One i n j u r y , 958 
Second n o t c l o s e d , 945 

M u l t i p l e employment exposures, 1221 
N e i t h e r c l a i m compensable, 35,91,158,311,997 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES ( c o n t i n u e d ) 
A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l d i s e a s e ( c o n t i n u e d ) 

New c o n d i t i o n v s . d i f f e r e n t d i a g n o s i s , 604 
New i n j u r y o r o c c u p a t i o n a l d i s e a s e found, 66,181,183,322,327,406,431,546, 

844,1690,1948 
New symptoms, 546,1948 
One c l a i m DCS'd: e f f e c t on r e m a i n i n g c a r r i e r s , 858,939,997,1313 
One employer, m u l t i p l e c a r r i e r s , 1564 
One employer, one i n s u r e r , 1117 
Symptoms v s . w o r s e n i n g , 565,844,1870 
Testimony v s . e x p e r t o p i n i o n , 181,406,565,583 

"Dual" employment, 1047 
L a s t i n j u r i o u s exposure r u l e 

As a f f i r m a t i v e d e f e n s e , 495,1153,1313,1974 
Date o f d i s a b i l i t y , 16,183,203,331,363,951,1584,1733,1887,2051 
D i s c u s s e d , 16,183,203,511,1422,2051 *Bold Page = Court Case* 
E a r l i e r employment r e s p o n s i b l e , 363,511,1153 
L a t e r employment r e s p o n s i b l e , 183,203,951,1422,1584,1733,1887,1981 
M u l t i p l e a c c e p t e d claims/subsequent new c o n d i t i o n , 1896 
M u l t i p l e employment exposures, 16,2051 
Not a p p l i e d : a c t u a l c a u s a t i o n proven, 1577,1584 

M u l t i p l e a c c e p t e d c l a i m s , 76,343,1038,1134,1336,1630,1823,1884,1974,2049,2088 
M u l t i p l e c o n d i t i o n s , d i v i d e d r e s p o n s i b i l i t y , 1887 
Non- c o m p l y i n g / c o m p l y i n g employer i s s u e , 939 
O r e g o n / o u t - o f - s t a t e i n j u r y o r exposure, 129,1204,1645,1915 
Payment, m e d i c a l b i l l s , p e n d i n g a p p e a l , 606 
St a n d a r d o f r e v i e w , 181,244,322,331,512,898,971,983,1823,2077 
.307 Order e r r o n e o u s l y e n t e r e d , 1211 

TEMPORARY TOTAL DISABILITY 
E n t i t l e m e n t 

See a l s o : AGGRAVATION CLAIM; OWN MOTION RELIEF 
A g g r a v a t i o n c l a i m , 333,503,892 
C l a i m c l o s u r e w i t h i n 14 days o f l i t i g a t i o n o r d e r , 615 
C o n t i n u e d work d e s p i t e a u t h o r i z a t i o n o f TTD, 810 
D e t e r m i n a t i o n Order i s s u e s b e f o r e b i w e e k l y payment due, 1072 
F i r e d a f t e r i n j u r y , 1955 
" F i r s t t h r e e days" i s s u e 

A g g r a v t i o n v s . i n i t i a l c l a i m , 2135 
C o n t i n u o u s t i m e l o s s r e q u i r e m e n t , 2133 

F o l l o w i n g l i t i g a t i o n o r d e r , 437,885,981,1857 
I n c a r c e r a t i o n , 716,1666 
I n c l u s i v e d a t e s , 5 
Lay t e s t i m o n y v s . m e d i c a l a u t h o r i z a t i o n , 637,1067 
M e d i c a l l y s t a t i o n a r y v s. r e l e a s e t o work d a t e , 518 
Pa i n C e n t e r t r e a t m e n t , r e s i d e n t i a l , 536 
Pending r e v i e w o f l i t i g a t i o n o r d e r , 885 
Q u i t l i g h t d u t y work, u n r e l a t e d t o i n j u r y , 1921 
R e i n s t a t e m e n t a f t e r s uspension, 842,1867 
Requirement: due t o i n j u r y , 576,810 
S u b s t a n t i v e v s . p r o c e d u r a l , 553,554,615,885,1072,1321,1549,1619,1627,1940 
Three c a l e n d a r days r e q u i r e m e n t , 632 
Two a g g r a v a t i o n d e n i a l s , f i r s t a f f i r m e d , 892 
Two c l a i m s 

A p p o r t i o n m e n t , 521 
Wages p a i d i n l i e u o f , 812 
W i t h d r a w a l f r o m l a b o r market i s s u e 

B e f o r e a g g r a v a t i o n c l a i m , 333,503 
B e f o r e c l a i m c l o s u r e , 154,538,699,1321,1530,1867,1940 
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TEMPORARY TOTAL DISABILITY ( c o n t i n u e d ) 
E n t i t l e m e n t ( c o n t i n u e d ) 

W i t h d r a w a l f r o m l a b o r market i s s u e ( c o n t i n u e d ) 
E n r o l l m e n t as f u l l - t i m e s t u d e n t , 154 
Labor s t r i k e , 1674,1988,2067,2073 
Time t o d e t e r m i n e , 1321 
U n w i l l i n g t o s e a r c h , o r search u n r easonable, 799,1688 
W h i l e r e c e i v i n g s o c i a l s e c u r i t y , 699 

I n t e r i m compensation 
A g g r a v a t i o n c l a i m d e n i e d , second p r e s e n t e d , 175 
A g g r a v a t i o n r i g h t s e x p i r e d , 391 
Burden o f p r o o f , d a t e o f c a r r i e r r e c e i p t , 1021 
Compensable v s . n o t compensable c l a i m , 43 
Double payment, 676,1987 
Duty t o commence 

A g g r a v a t i o n c l a i m , 284,558,799,1021 
F o l l o w i n g l i t i g a t i o n o r d e r , 1987 
I n i t i a l c l a i m , 264 
M o t i o n f o r J o i n d e r , 1773 

"Grace p e r i o d " , 149,977 
I n c l u s i v e d a t e s 
New c l a i m , 311,548 

"Leave work" r e q u i r e m e n t , 264 
M e d i c a l v e r i f i c a t i o n r e q u i r e m e n t , 284,799,1717 

P e n a l t y i s s u e 
"Amounts t h e n due" c a l c u l a t i o n , 1850 
Delay i n payment i s s u e , 27,437,822,846,977,1668,1773,1850 
F a i l u r e t o pay, 147,503,554,576,699,812,1223,1232,1321,1627,1857,1863,1867, 

1879,2073 
I n t e r i m compensation i s s u e , 284,311,503,1021 
Rate i s s u e , 1302,1659 
R e f e r e e ' s o r d e r , r e f u s a l t o comply, 73,293,981 
TPD i s s u e , 339 
V o l u n t a r y payment, 812 

Rate 
Assumed wage, 441 
Average weekly wage, 623 
Bonus, 1766 
Burden o f p r o o f , 1186 
Company c a r , use o f , 1092,1522 
C o n t r a c t v s . a c t u a l wages, 1886 
Date o f i n j u r y v s . c u r r e n t e a r n i n g s , 1272 
Gross r e c e i p t s , l e s s p e r c e n t a g e & expenses, 441,917 
H o u r l y pay, 869 
I n c e n t i v e pay, 1302 
I n t e n t a t h i r e , 177 
M u l t i p l e j o b s v s . j o b a t i n j u r y , 83 
O n - c a l l , 311,869,907 
O v e r t i m e i s s u e , r e g u l a r , 623,1659,1766 
"Regular employment" d i s c u s s e d , 83,441,907,1766 
TPD ( f i r s t c l a i m ) p l u s t r a i n i n g wage (2nd c l a i m ) , 521 
Two employments, 2156 
V a r y i n g h o u r s , 450,907,910 
V a r y i n g work s t a t u s , 907 
Wage a t " t i m e o f i n j u r y " , 1922 
"Wages" d i s c u s s e d , 521 
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TEMPORARY TOTAL DISABILITY ( c o n t i n u e d ) 
Temporary p a r t i a l d i s a b i l i t y 

C l a i m a n t ' s r e f u s a l t o c o o p e r a t e , 554,885 
Earned income r e p o r t e d t o IRS, 1715 
Employment, d i f f e r e n t employer, 339 
L a y - o f f , 425,499 
Payment p e n d i n g appeal o f c o m p e n s a b i l i t y i s s u e , 885 
R e f u s a l o f j o b i s s u e , 1627,1802,1921 
Requirements f o r , 1541,1863 
T e r m i n a t i o n , 553,714,812,1232,1921,1955 
Unemployment b e n e f i t s , 425,499,2098 

T e r m i n a t i o n 
C l a i m a n t ' s agreement t o , 1549 
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B r o w n , F r a n k l i n , 40 Van N a t t a 87 ( 1 9 8 8 ) 415 
B r o w n , S h i r l e y M. , 40 Van N a t t a 879 ( 1 9 8 8 ) 3 7 0 , 8 3 8 , 1 0 7 5 
B r y a n t , R o b e r t M. , 4 1 Van N a t t a 324 ( 1 9 8 9 ) 1 7 3 1 
B u c h a n a n , C l a r k W. , 4 1 Van N a t t a 366 ( 1 9 8 9 ) 1884 
B u c k l e y , R o b e r t J . , 4 1 Van N a t t a 1 7 6 1 ( 1 9 8 9 ) 1 0 9 1 
B u s w e l l , D a v i d A. , 42 Van N a t t a 123 ( 1 9 9 0 ) 1680 
C a d i e u x , C i n d i A. , 4 1 Van N a t t a 2259 ( 1 9 8 9 ) 5 2 4 , 8 1 0 , 1 6 9 0 , 1 7 5 0 
C a l d e r , J o h n A. , 42 Van N a t t a 977 ( 1 9 9 0 ) 9 8 1 
C a l l , D o n a l d L. , 39 Van N a t t a 672 ( 1 9 8 7 ) 2 20,607 
C a l l i h a n , L o r e n , 4 1 Van N a t t a 1449 ( 1 9 8 9 ) 198 
Campoz, Jimmy M., 42 Van N a t t a 903 ( 1 9 9 0 ) 1 5 6 2 , 1 7 1 7 , 1 7 5 4 
C a n t r e l l , E d w a r d R. , 36 Van N a t t a 312 ( 1 9 8 4 ) 405 
Carmen, L e s t e r A., 37 Van N a t t a 1686 ( 1 9 8 5 ) 473 
C a r r a n z a , J o h n M. , 40 Van N a t t a 773 ( 1 9 8 8 ) 2 4 6 , 1 2 3 9 
C a s p e r s o n , R o b e r t , 38 Van N a t t a 420 ( 1 9 8 6 ) 1 2 3 9 , 1 3 5 6 , 1 7 6 5 
C a s t i l l e j a , V i c t o r i o R., 37 Van N a t t a 1605 ( 1 9 8 5 ) ...115 
C a v i l , R o b e r t L. , 39 Van N a t t a 7 2 1 ( 1 9 8 7 ) 1 9 3 , 6 5 9 , 1 0 9 8 , 1 2 1 1 , 1 6 0 9 , 

1789 
C e n t e n o , R i c h a r d C., 4 1 Van N a t t a 619 ( 1 9 8 9 ) 8 6 , 8 5 4 , 9 1 0 , 1 7 1 7 , 2 0 2 9 
C h a m b e r s , L e o n a r d A., 40 Van N a t t a 117, 969 ( 1 9 8 8 ) ..835 
C h a m b e r s , S t e v e , 40 Van N a t t a 467 ( 1 9 8 8 ) 606 
Ch a s e , K r i s t i L., 42 Van N a t t a 1247 ( 1 9 9 0 ) 1 5 4 3 , 1 7 1 3 , 1 7 7 0 , 1 8 6 0 , 1 9 6 4 
C h a s t e e n , N o b l e J . , 4 1 Van N a t t a 528 ( 1 9 8 9 ) 1742 
Cheek, P a u l R. , 40 Van N a t t a 1868 ( 1 9 8 8 ) 908 
C h i l d e r s , E a r l F. , 40 Van N a t t a 4 8 1 ( 1 9 8 8 ) 3 8 1 
C h i l l a , B a r b a r a T. , 39 Van N a t t a 284 ( 1 9 8 7 ) 94 
C h r i s t e n s e n , J o h n P., 38 Van N a t t a 613 ( 1 9 8 6 ) 1 0 9 8 , 2 0 5 7 
C h u r c h , R i c h a r d H. , 42 Van N a t t a 367 ( 1 9 9 0 ) 2047 
C l a r k , H a r r y W. , 38 Van N a t t a 808 ( 1 9 8 6 ) 1 2 0 4 , 1 5 1 1 
C l a r k e , D o r o t h a M., 40 Van N a t t a 1125 ( 1 9 8 8 ) 3 3 5 , 4 9 2 , 1 1 9 9 , 1 2 1 1 , 1 3 4 8 
C l a y p o o l , M a r y L o u , 34 Van N a t t a 943 ( 1 9 8 2 ) 5 1 5 , 1 5 1 9 
C o b b i n , D a n i e l T. , 4 1 Van N a t t a 326 ( 1 9 8 9 ) 2 0 9 , 4 0 9 
C o c h r a n e , A n t h o n y E., 42 Van N a t t a 1619 ( 1 9 9 0 ) 1 6 6 6 , 1 7 5 8 
Cohen, Rob, 39 Van N a t t a 649 ( 1 9 8 7 ) 3 1 1 
C o l e , D i c k A. , 40 Van N a t t a 1 0 2 1 ( 1 9 8 8 ) 659 
C o l l i n s , James, 20 Van N a t t a 1 4 1 ( 1 9 7 7 ) 1295 
C o m s t o c k , V i r g i l K. , 42 Van N a t t a 459 ( 1 9 9 0 ) 1937 
Coomer. E l i z a b e t h , 4 1 Van N a t t a 2300 ( 1 9 8 9 ) 1 6 3 0 , 1 9 8 1 
C o o p e r , A l l e n B. , 40 Van N a t t a 1915 ( 1 9 8 8 ) 406 
C o o p e r , R o b e r t W. , 40 Van N a t t a 486 ( 1 9 8 8 ) 597 
C o o p e r , Wayne D., 39 Van N a t t a 325 ( 1 9 8 7 ) 808 
C o w a r t , L e o n E. , 40 Van N a t t a 22 ( 1 9 8 8 ) 533 
Cox, V i c k i e L. , 40 Van N a t t a 904 ( 1 9 8 8 ) 150 
C r a w f o r d , E l l e n L., 4 1 Van N a t t a 1257 ( 1 9 8 9 ) 5 1 3 , 1 2 8 6 , 1 5 5 5 , 1 7 6 0 , 1 9 0 0 , 

1 9 2 8 , 1 9 9 3 
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C r i c k , B e t s y C. , 42 Van N a t t a 1198 ( 1 9 9 0 ) 1350 
C r i p e . L l o y d L.. 4 1 Van N a t t a 1774 ( 1 9 8 9 ) 5 3 , 7 3 , 2 8 4 , 3 1 1 , 3 3 0 , 3 3 9 , 4 3 7 , 

4 6 7 , 8 1 9 , 9 3 6 , 9 9 3 , 1 0 1 3 , 1 0 5 3 , 1 1 7 7 , 1 3 6 3 , 1 5 5 5 , 1 5 9 7 , 1 5 9 9 , 1 6 6 8 , 1 7 5 0 , 1 7 6 3 , 1 9 2 3 , 2 0 3 0 , 
2 0 7 3 , 2 0 8 2 

C r i s t . M i c h a e l E.. 42 Van N a t t a 1093 ( 1 9 9 0 ) 1 1 2 6 , 1 2 2 8 , 1 3 1 5 , 1 5 8 1 
C u d a b a c k , N a n c y E.. 37 Van N a t t a 1580 ( 1 9 8 6 ) 4 1 5 , 8 2 9 , 9 6 1 , 1 1 2 4 , 1 2 0 6 , 1 2 5 5 , 

1 2 6 2 , 1 3 6 7 , 1 6 4 0 , 1 6 6 8 , 1 6 9 9 , 1 7 0 2 , 1 7 4 5 , 1 8 0 4 , 1 9 2 3 , 2 0 1 0 
C u d a b a c k , N a n c y E., 38 Van N a t t a 423 ( 1 9 8 6 ) 8 2 9 , 9 6 1 , 1 1 2 4 , 1 2 0 6 , 1 2 5 5 , 

1 2 6 2 , 1 3 6 7 , 1 6 4 0 , 1 6 6 8 , 1 6 9 9 , 1 7 0 2 , 1 7 4 5 , 1 8 0 4 , 1 9 2 3 , 2 0 1 0 
C u t s f o r t h , Shawn, 35 Van N a t t a 515 ( 1 9 8 3 ) 377,659 
C y s e w s k i , Don G. . 42 Van N a t t a 890 ( 1 9 9 0 ) 2016 
D a l e , D e n e t t e D.. 4 1 Van N a t t a 2179 ( 1 9 8 9 ) 1 9 6 , 9 6 5 , 2 0 7 2 
D a l e , W i l l i a m J . , 39 Van N a t t a 632 ( 1 9 8 7 ) 1 537,2115 
Damm, C a r o l e J . . 42 Van N a t t a 225 ( 1 9 9 0 ) 4 5 3 , 5 9 7 , 6 3 3 , 6 4 0 , 7 9 4 , 1 0 0 6 , 

1 1 7 2,12 55,12 5 9 , 1 2 8 4 , 1 3 0 0 , 1 5 9 5 , 1 6 9 9 
D a n c e r , S t e v e n A.. 40 Van N a t t a 1750 ( 1 9 8 8 ) 1645 
D a v i s . C h r i s t i n e L. . 42 Van N a t t a 397 ( 1 9 9 0 ) 1116 
D a v i s , D o n a l d D., 40 Van N a t t a 2000 ( 1 9 8 8 ) 115,1812 
D a y t o n , J o h n , 37 Van N a t t a 210 ( 1 9 8 5 ) 19 
Dean, P r i s c i l l a O. . 42 Van N a t t a 1573 ( 1 9 9 0 ) 2082 
D e r b y , R o b e r t E. , 4 1 Van N a t t a 405 ( 1 9 8 9 ) 1979 
D e s p a i n , A l v i n H.. 40 Van N a t t a 1823 ( 1 9 8 8 ) 2 2 7 ,1122 
D i c k , A l v i n L. . 4 1 Van N a t t a 2005 ( 1 9 8 9 ) 348 
D i c k s o n , R o n a l d , 42 Van N a t t a 1102 ( 1 9 9 0 ) 1 1 4 0 , 1 1 4 9 , 1 1 7 0 , 1 1 9 3 , 1 2 6 1 , 

1 2 8 6 , 1 3 0 0 , 1 5 7 3 , 1 6 9 9 , 1 7 1 1 , 1 7 8 1 , 1 9 9 3 , 2 0 8 0 
P o k e y , S t e p h e n L. , 38 Van N a t t a 788 ( 1 9 8 3 ) 1247 
D o m i t r o v i c h , O z e t t a L., 37 Van N a t t a 1553 ( 1 9 8 7 ) .... 1847 
D o o l e v , T i m o t h y E., 4 1 Van N a t t a 2322 ( 1 9 8 9 ) 1042 
D ' O s t r o p h , R i c h a r d R., 4 1 Van N a t t a 1050 ( 1 9 8 9 ) 1766 
D o u g l a s , D i a n e R. . 42 Van N a t t a 1 5 4 1 ( 1 9 9 0 ) 1802 
Drew, O s c a r L. . 38 Van N a t t a 934 ( 1 9 8 6 ) 73 
D u c h e n e , L o u i s A.. 4 1 Van N a t t a 2399 ( 1 9 8 9 ) 977 
D u n b a r , A r l o W. , 40 Van N a t t a 366 ( 1 9 8 8 ) 1947 
Dupape, P h y l l i s I . , 4 1 Van N a t t a 2427 ( 1 9 8 9 ) 828 
D u r e t t e , L a w r e n c e A.. 42 Van N a t t a 413 ( 1 9 9 0 ) 4 1 1 , 8 9 9 , 9 9 3 
D u t t o n , D o u g l a s P.. 39 Van N a t t a 1123 ( 1 9 8 7 ) 670 
D y t o n , Norman G. . 4 1 Van N a t t a 860 ( 1 9 8 9 ) 7 
E a r l , R o n a l d C. . 4 1 Van N a t t a 530 ( 1 9 8 9 ) 5,1896 
E b b e r t . R o b e r t G. . 40 Van N a t t a 67 ( 1 9 8 8 ) 9 2 2 , 1052 
E g l i . R i c h a r d M.. 4 1 Van N a t t a 149 ( 1 9 8 9 ) 9 1 9 , 1 0 8 6 , 1 1 3 4 
E l l i s , Jimmy P. . 42 Van N a t t a 590 ( 1 9 9 0 ) 2006 
E m e r a l d , J a c k E. . 42 Van N a t t a 1 1 6 1 ( 1 9 9 0 ) 1 5 8 1 , 1 8 3 4 , 2 0 0 1 , 2 0 9 4 
E m e r y , P a t r i c i a M., 4 1 Van N a t t a 892 ( 1 9 8 9 ) 35 
E n g l i s h , C D . . 37 Van N a t t a 572 ( 1 9 8 5 ) 1 3 2 1 
E r b s , L a r r y H. . 42 Van N a t t a 98 ( 1 9 9 0 ) 1 612,1745 
E r w i n , B e r n i c e . 4 1 Van N a t t a 154 ( 1 9 8 9 ) 1747 
E s s e l s t r o m . W i l l i a m O. , 42 Van N a t t a 1036 ( 1 9 9 0 ) 1995 
E u b a n k s , B i l l y J . , 35 Van N a t t a 1 3 1 ( 1 9 8 3 ) 2 7 , 2 9 8 , 5 7 6 , 1 0 2 6 , 1 1 2 2 , 1 5 9 7 , 

1 6 6 8 , 1 7 9 3 , 1 8 5 0 
E v a n s . K e i t h K. . 34 Van N a t t a 1035 ( 1 9 8 2 ) 32 
E v a n s . S h a n n o n M. . 42 Van N a t t a 227 ( 1 9 9 0 ) 1122 
F a l l i n e , D a r r e l l K. . 42 Van N a t t a 919 ( 1 9 9 0 ) 1086 
F a r n w o r t h , H a l L. . 42 Van N a t t a 1674 ( 1 9 9 0 ) 1988,2073 
F a s t , T r a c e v A. . 4 1 Van N a t t a 835 ( 1 9 8 9 ) 8 4 1 , 1 0 7 5 
F l e m i n g , D a v i d L. . 38 Van N a t t a 1 3 2 1 ( 1 9 8 6 ) 1354 
F i s h e r . C a r o l A. . 40 Van N a t t a 458 ( 1 9 8 8 ) 9 2 1 
F i s h e r . C a r o l A. . 42 Van N a t t a 9 2 1 ( 1 9 9 0 ) 1288 
F o r e l l , M i l t o n D. . 4 1 Van N a t t a 2194 ( 1 9 8 9 ) 2115 
F o s t e r . J e r r y . 40 Van N a t t a 1687 ( 1 9 8 8 ) 1896 
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P a g e ( s ) 
F o x , V i c t o r i a W. , 37 Van N a t t a 10 ( 1 9 8 5 ) 8 0 0 , 1 6 4 0 
F r a n c i s c o , J o h n D. , 39 Van N a t t a 332 ( 1 9 8 7 ) 2 4 6 , 1 2 3 9 
F r e i e r , G a r y A. , 34 Van N a t t a 543 ( 1 9 8 2 ) .98 
F u l k e r s o n , A r l e n e T., 4 1 Van N a t t a 55 ( 1 9 8 9 ) 557 
F u l l e r , M a r k E. , 42 Van N a t t a 1 7 3 1 ( 1 9 9 0 ) 1747 
G a b r i e l , J i l l M. , 35 Van N a t t a 1224 ( 1 9 8 3 ) 357,562 
G a l a n o p o u l o s , J o h n , 34 Van N a t t a 615 ( 1 9 8 2 ) 1 0 4 2 , 1 0 9 8 , 2 0 5 7 
Gans, J e n e t t a L. , 4 1 Van N a t t a 1 7 9 1 ( 1 9 8 9 ) 370 
G a n t , C a r o l y n J . , 39 Van N a t t a 4 7 1 ( 1 9 8 7 ) 377,659 
G a r o u t t e , H a r o l d H., 42 Van N a t t a 657 ( 1 9 9 0 ) 1194 
G a r r e t t , G o r d o n P., 4 1 Van N a t t a 334 ( 1 9 8 9 ) 1 6 0 1 
G a t e s , D a v i d E. , 40 Van N a t t a 798 ( 1 9 8 8 ) 1 0 8 7 , 1 2 2 6 
G a u l , R a n d o l p h P. , 42 Van N a t t a 592 ( 1 9 9 0 ) 1 2 7 9 , 1 6 5 2 , 1 7 3 9 
G e n t r y , F r a n c e s , 40 Van N a t t a 1697 ( 1 9 8 8 ) 1 9 1 
G i n t h e r , S t e v e n M., 42 Van N a t t a 526 ( 1 9 9 0 ) 1 7 5 8 , 1 9 4 1 
G l o v e r , L a n c e O. , 42 Van N a t t a 256 ( 1 9 9 0 ) 1552 
G l o v e r , R o b i n M. , 42 Van N a t t a 1 0 8 1 ( 1 9 9 0 ) 1 1 5 8 , 1 1 9 3 
G o n z a l e z , I r e n e M. , 38 Van N a t t a 954 ( 1 9 8 6 ) 73,293 
Goodman, J a n e , 38 Van N a t t a 1374 ( 1 9 8 6 ) 1823 
G o r d i n e e r , H a r l e v J . , 39 Van N a t t a 1407 ( 1 9 8 7 ) 557 
G o r d o n , R o c h e l l e M., 40 Van N a t t a 1808 ( 1 9 8 8 ) 1 9 2 , 1 9 6 1 
G o s n e l l , M a r i l y n F., 42 Van N a t t a 593 ( 1 9 9 0 ) 1632 
Goudv, M a r y L. , 42 Van N a t t a 1140 ( 1 9 9 0 ) 1 2 8 4 , 1 3 0 0 , 1 3 1 8 , 1 6 9 9 
G r e e n e , D a r c y M. , 42 Van N a t t a 1372 ( 1 9 9 0 ) 1662 
G r i f f i t h , M i c h e l l e , 40 Van N a t t a 2086 ( 1 9 8 8 ) 4 6 7 , 7 8 4 , 8 0 0 , 8 4 2 , 8 8 7 , 8 9 0 , 

9 2 5 , 9 3 0 , 9 7 5 , 9 8 5 , 1 0 0 0 , 1 0 0 8 , 1 0 1 2 , 1 0 1 8 , 1 0 4 5 , 1 0 5 6 , 1 0 9 6 , 1 1 1 2 , 1 1 3 7 , 1 1 6 1 , 1 1 6 4 , 1 1 7 9 , 
1 2 0 0 , 1 2 0 9 , 1 2 2 8 , 1 3 7 3 , 1 5 6 1 , 1 5 6 5 , 1 6 3 5 , 1 6 3 8 , 1 6 4 0 , 1 6 7 6 , 1 7 0 7 , 1 8 4 0 , 1 8 4 7 , 1 8 7 3 , 2 0 0 1 , 
2 0 6 2 , 2 0 9 4 

G r o v e r , B a r t o n M. , 39 Van N a t t a 297 ( 1 9 8 7 ) 4 8 1 
Gusman, Carmen, 42 Van N a t t a 425 ( 1 9 9 0 ) 1 9 2 1 
Guzman, R e f u g i o , 39 Van N a t t a 808 ( 1 9 8 7 ) 2088 
H a c k e , A l v a L. , 40 Van N a t t a 1148 ( 1 9 8 8 ) 16 
H a c k e r , D o n a l d A., 37 Van N a t t a 706 ( 1 9 8 5 ) 617 
H a l f l i c h , R i c k y L. , 4 1 Van N a t t a 182 ( 1 9 8 9 ) 1 9 2 1 
H a l l , P a t r i c i a N., 40 Van N a t t a 1873 ( 1 9 8 8 ) 4 7 3 , 5 0 3 , 8 5 8 , 1 0 1 3 
H a m e l , E l l e n L., 40 Van N a t t a 1226 ( 1 9 8 8 ) 655 
H a m i l t o n , C l a u d i a I . , 42 Van N a t t a 600 ( 1 9 9 0 ) 8 6 1 , 1 0 3 2 
H a m i l t o n , W i l l i a m E., 4 1 Van N a t t a 2195 ( 1 9 8 9 ) 1648 
H a n k s , R o b e r t P., 40 Van N a t t a 2067 ( 1 9 8 8 ) 928 
H a n s e n , J e r r y , 4 1 Van N a t t a 134 ( 1 9 8 9 ) 399 
H a r d i n g , A r t h u r A., 42 Van N a t t a 933 ( 1 9 9 0 ) 1820 
H a r l o w , Thomas E. , 38 Van N a t t a 1406 ( 1 9 8 6 ) 618 
H a r r i s , J o e l I . , 36 Van N a t t a 829 ( 1 9 8 4 ) 785 
H a r v e y , M i c h a e l J . , 4 1 Van N a t t a 980 ( 1 9 8 9 ) 2 16,1867 
H e a d r i c k , J o h n E. , 40 Van N a t t a 1153 ( 1 9 8 8 ) 80 
H e i s l e r , B o n n i e A. , 39 Van N a t t a 812 ( 1 9 8 7 ) 26 
H e n d e r s o n , L e o n a r d , 40 Van N a t t a 3 1 ( 1 9 8 8 ) 80,377 
H e n r y , J e f f r e y J . , 40 Van N a t t a 1652 ( 1 9 8 8 ) 1789 
H e r b , V e r n a B. , 37 Van N a t t a 1247 ( 1 9 8 5 ) 298 
H e r r e r a , R a u l A. , 40 Van N a t t a 1 2 8 1 ( 1 9 8 8 ) 617 
H i c k e y , D a v i d A. , 42 Van N a t t a 1275 ( 1 9 9 0 ) 1315 
H i g g i n s , D e n n i s L. , 4 1 Van N a t t a 553 ( 1 9 8 9 ) 4 1 1 ,413 
H i l d e b r a n d t , P.P., 40 Van N a t t a 2057 ( 1 9 8 8 ) . . 6 5 1 
H i l t n e r , S h e r i V., 42 Van N a t t a 1039 ( 1 9 9 0 ) 1 1 9 8 , 1 3 5 0 , 2 0 0 4 
H i n d s , V a l e n c i a , 4 1 Van N a t t a 2238 ( 1 9 8 9 ) 579 
H i n k l e , B r e n d a , 40 Van N a t t a 1655 ( 1 9 8 8 ) 1 003,1847 
H i n k l e , B r e n d a , 42 Van N a t t a 993 ( 1 9 9 0 ) 1623 
H o b b s , C r a i g E. , 39 Van N a t t a 690 ( 1 9 8 7 ) 1766 
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H o b bs, R o n a l d K. , 4 1 Van N a t t a 2327 ( 1 9 8 9 ) 665 
H o b k i r k , E l s i e L. . 40 Van N a t t a 778, 1947 ( 1 9 8 8 ) 1 7 4 , 3 3 8 , 3 4 2 
H o f f m a n , D o l o r e s P., 42 Van N a t t a 549 ( 1 9 9 0 ) 627 
H o l c o m b , D a v i d S., 4 1 Van N a t t a 195 ( 1 9 8 9 ) 1 098,2057 
H o l l a n d , J o h n C. , 42 Van N a t t a 800 ( 1 9 9 0 ) 1126 
H o l l i n , K e n n e t h . 27 Van N a t t a 837 ( 1 9 7 9 ) 1295 
H o l m e s , J o e , J r . . 36 Van N a t t a 6 0 1 ( 1 9 8 4 ) 670 
H o o p e r , C l a r e n c e A.. 1 Van N a t t a 160 ( 1 9 6 8 ) 8 75,935 
H o o p e r , Donna M. . 4 1 Van N a t t a 373 ( 1 9 8 9 ) 626 
H o p e - S m i t h . E l l e n P.. 42 Van N a t t a 1032 ( 1 9 9 0 ) 1112 
H o r s e y . I n e z . 42 Van N a t t a 3 3 1 ( 1 9 9 0 ) 9 5 1 , 9 9 1 , 1 5 8 4 , 2 0 6 6 
H o w a r d , T h e r e s a L. . 4 1 Van N a t t a 338 ( 1 9 8 9 ) 2047 
H o w e r t o n , C l i f f o r d P.. 38 Van N a t t a 1425 ( 1 9 8 6 ) 2029 
H u g h e s , A r l i s s C. . 42 Van N a t t a 935 ( 1 9 9 0 ) 1154 
H u q u l e t , P a r v l W. . 37 Van N a t t a 1518 ( 1 9 8 5 ) 1645 
H u n s l e v . H a r r y N. . 40 Van N a t t a 972 ( 1 9 8 8 ) 3 1 
H u n t . R o b e r t J . , 42 Van N a t t a 1047 ( 1 9 9 0 ) 1360 
H u n t l e y , D a v i d W. , 40 Van N a t t a 2012 ( 1 9 8 8 ) 76 
I n g r a m , James C. . 4 1 Van N a t t a 2417 ( 1 9 8 9 ) 1 8 7 5 , 2 0 9 4 
J a c o b i . G u n t h e r H.. 4 1 Van N a t t a 1 0 3 1 ( 1 9 8 9 ) 1 3 6 , 8 5 4 , 1 7 1 7 , 1 7 9 8 , 1 9 2 2 
J a c o b s , B a r b a r a A.. 4 1 Van N a t t a 1397 ( 1 9 8 9 ) 825 
J a n i n i . R o b e r t D.. 40 Van N a t t a 1127 ( 1 9 8 8 ) 3 1 , 1 5 7 , 5 1 6 , 1 4 1 3 
J a g u e s . R o b e r t C. , 39 Van N a t t a 299 ( 1 9 8 7 ) 1 2 3 9 , 1 3 5 6 
J a y , L a r r y L. . 4 1 Van N a t t a 188 ( 1 9 8 9 ) 339 
J e f f r i e s , O l i v e r . 42 Van N a t t a 64 ( 1 9 9 0 ) 446 
J e s s i e . K e n n e t h L. . 40 Van N a t t a 1592 ( 1 9 8 8 ) 60 
J o e r s , H a r r y A. . 40 Van N a t t a 110 ( 1 9 8 9 ) 94 
J o e r s , H a r r y A. . 4 1 Van N a t t a 849 ( 1 9 8 9 ) 945 
J o h a n s e n , A n d r e w A. . 40 Van N a t t a 1967 ( 1 9 8 8 ) 1295 
J o h n s . A r l i e . 32 Van N a t t a 88 ( 1 9 8 1 ) 515 
J o h n s o n . K e n n e t h P.. 42 Van N a t t a 997 ( 1 9 9 0 ) 1313 
J o h n s o n . P a m e l a J . . 37 Van N a t t a 1672 ( 1 9 8 5 ) 818 
J o h n s o n . Randy. 39 Van N a t t a 463 ( 1 9 8 7 ) 6 6 , 3 3 8 , 3 9 7 , 4 7 7 , 8 1 0 , 1 7 1 7 , 

1798 
J o h n s t o n . B r y a n W. . 40 Van N a t t a 58 ( 1 9 8 8 ) 1923 
J o n e s , Puane L., 42 Van N a t t a 875 ( 1 9 9 0 ) 9 3 5 , 9 4 9 , 9 5 5 , 1 1 5 4 , 1 3 0 9 , 1 8 6 2 , 

1 9 5 8 , 2 0 8 2 , 2 1 1 6 
J o n e s , L i n d a K. . 4 1 Van N a t t a 780 ( 1 9 8 9 ) 1762 
J o n e s . M o n t y R. . 4 1 Van N a t t a 1288 ( 1 9 8 8 ) 828 
J o r d a n . G e o r g e W. . 4 1 Van N a t t a 2072 ( 1 9 8 9 ) 1562 
J u d s o n , L e o l a . 42 Van N a t t a 3 2 1 ( 1 9 9 0 ) 903 
J u n e a u , B e t t y L. , 38 Van N a t t a 553 ( 1 9 8 6 ) 112 
K a a d v , R a c h i d . 4 1 Van N a t t a 1388 ( 1 9 8 9 ) 968 
K e p f o r d , C h a r l e s P.. 4 1 Van N a t t a 573 ( 1 9 8 9 ) 1 5 4 , 1 3 2 1 , 1 8 3 6 , 1 9 9 4 
K e r e k e s , K a r e n L. . 4 1 Van N a t t a 954 ( 1 9 8 9 ) 1 7 1 
K e y s . C u r t i s R. . 42 Van N a t t a 183 ( 1 9 9 0 ) 583,2037 
K i l b u r n , James C. . 40 Van N a t t a 814 ( 1 9 8 8 ) 1059 
K i s o r , L e o n a r d F., 35 Van N a t t a 282 ( 1 9 8 3 ) 1 0 9 8 , 2 0 5 7 
K l i n g . Randy L. . 38 Van N a t t a 1046 ( 1 9 8 6 ) 865 
K l i n s k v . J o s e p h R., 35 Van N a t t a 332 ( 1 9 8 3 ) 9 8 , 2 7 3 , 1 6 1 2 , 1 7 4 5 
Knapp, C a r o l . 4 1 Van N a t t a 8 5 1 ( 1 9 8 9 ) 3 0 4 , 1 3 1 2 , 1 6 1 4 
K o v a r i k , G e o r g e J . , 38 Van N a t t a 1 3 8 1 ( 1 9 8 6 ) 27 
K r a i . K u r t E. . 42 Van N a t t a 129 ( 1 9 9 0 ) 6 6 5 , 1 5 5 2 , 1 8 0 4 
K r e u t z e r , J o h n P.. 36 Van N a t t a 285 ( 1 9 8 4 ) 1 6 6 , 4 8 1 , 7 7 9 
K y l e , J a c k K. . 40 Van N a t t a 1230 ( 1 9 8 8 ) 10 
L a C h a p e l l e . W a l t e r L.. 36 Van N a t t a 1565 ( 1 9 8 4 ) 3 1 9 , 2 0 6 0 
L a n g e , J u d i t h A. . 4 1 Van N a t t a 580 ( 1 9 8 9 ) 298 
L a t t i o n , W i l l i a m T. • 34 Van N a t t a 1518 ( 1 9 8 2 ) 2000 
L a v , Jimmy C. . 37 Van N a t t a 583 ( 1 9 8 5 ) 9 4 5 , 1 1 3 4 
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P a g e ( s ) 
L e a v i t t , L a n c e E. , 40 Van N a t t a 393 ( 1 9 8 8 ) 1615 
L e e c h , J a n C. . 42 Van N a t t a 2047 ( 1 9 9 0 ) 2077 
Lehman, P a u l e t t e P., 42 Van N a t t a 493 ( 1 9 9 0 ) 1185 
L e n h a r t , N a t a s h a P., 38 Van N a t t a 1496 ( 1 9 8 6 ) 3 3 5 , 4 9 2 , 1 1 9 9 , 1 2 1 1 , 1 3 4 8 
L e p p e , James, 3 1 Van N a t t a 130 ( 1 9 8 1 ) 515 
L e s o w s k e , M a r k S. , 4 1 Van N a t t a 2154 ( 1 9 8 9 ) 3 9 4 , 4 4 3 , 4 4 5 , 7 8 3 
L e s t e r , H a r o l d A., 37 Van N a t t a 745 ( 1 9 8 5 ) 1 003,1847 
L e w i s , G e r a l d W. , 4 1 Van N a t t a 1946 ( 1 9 8 9 ) 1532 
L i a c o s , L e o n V., 40 Van N a t t a 102 ( 1 9 8 8 ) 430 
L i n c i c u m , T h e o d o r e W., 40 Van N a t t a 1953 ( 1 9 8 8 ) 198,885 
L i n c i c u m , T h e o d o r e W., 40 Van N a t t a 1760 ( 1 9 8 8 ) 457 
L i n d h o l m , D i a n e T., 42 Van N a t t a 447 ( 1 9 9 0 ) 1 5 3 1 ,1979 
L i n k , T e r r y L. , 40 Van N a t t a 17 ( 1 9 8 8 ) 150 
L i n k , T e r r y L. , 4 1 Van N a t t a 297 ( 1 9 8 9 ) 1146 
L i t t l e , E. E a r l e n e J . , 42 Van N a t t a 1863 ( 1 9 9 0 ) 1867 
L o g u e , Pewey A. , 42 Van N a t t a 4 3 1 ( 1 9 9 0 ) 1530 
L o o n e v , K a t h r y n I . , 39 Van N a t t a 1140 ( 1 9 8 7 ) 3 3 5 , 4 9 2 , 1 1 9 9 , 1 2 1 1 , 1 3 4 8 
L o p e z , P e l f i n a P., 37 Van N a t t a 164 ( 1 9 8 5 ) 3 9 7 , 5 1 5 , 1 1 5 9 , 1 3 7 7 , 1 7 3 3 , 

1 7 8 5 , 1 9 2 3 , 2 1 1 3 
L o p e z , J u l i o P. , 38 Van N a t t a 862 ( 1 9 8 6 ) 1 4 2 , 9 2 2 , 1 0 5 2 , 1 6 6 7 
Lowe, P o n a l d L. , 4 1 Van N a t t a 1873 ( 1 9 8 9 ) 395 
L o w r v , D o n a l d E. , 40 Van N a t t a 1957 ( 1 9 8 8 ) 1765 
L u c a s , E d w a r d P., 4 1 Van N a t t a 2272 ( 1 9 8 9 ) 1 2 3 , 1 2 9 , 1 4 6 , 2 4 8 , 2 5 6 , 2 8 7 , 

2 9 0 , 3 8 7 , 4 1 5 , 4 2 8 , 5 5 8 , 6 3 9 , 6 6 3 , 6 6 5 , 7 8 5 , 8 9 2 , 9 6 8 , 1 0 7 6 , 1 0 8 2 , 1 5 5 2 , 1 6 6 8 , 1 7 3 1 , 1 7 4 2 , 
1804 

L u m p k i n s , E l s i e , 40 Van N a t t a 1 5 7 1 ( 1 9 8 8 ) 1206 
L u n d , Thomas, 4 1 Van N a t t a 1352 ( 1 9 8 9 ) 659 
L u p i a n , C h r i s t i n a L., 38 Van N a t t a 987 ( 1 9 8 6 ) 2082 
L u s k , R o b e r t A. , 42 Van N a t t a 1584 ( 1 9 9 0 ) 2 0 5 1 
L u t h y , M a r k R. , 4 1 Van N a t t a 2132 ( 1 9 8 9 ) 1 9 6 , 3 9 4 , 4 4 3 , 4 4 5 , 5 8 6 , 7 8 3 
M a c P o n a l d , P e b o r a h A., 42 Van N a t t a 975 ( 1 9 9 0 ) 1016 
M a l l e t t e , P a v i d L. , 38 Van N a t t a 843 ( 1 9 8 6 ) 6 0 0 , 8 6 1 , 1 0 3 2 
M a l o n e y , W i l l i a m P., 38 Van N a t t a 213 ( 1 9 8 6 ) 917 
M a l s o n , K a r e n K. , 42 Van N a t t a 503 ( 1 9 9 0 ) 617 
M a n s e l l e , L a v e r n e L., 39 Van N a t t a 1133 ( 1 9 8 7 ) 483 
M a r a , P o n a l d J . , 4 1 Van N a t t a 2390 ( 1 9 8 9 ) 1850 
M a r r , S t e p h e n C. , 38 Van N a t t a 1304 ( 1 9 8 6 ) 4 6 3 , 8 2 9 , 1 7 9 3 
M a r s h a l l , A r l e n e , 40 Van N a t t a 1828 ( 1 9 8 8 ) 149,977 
M a r s t o n , P a u l M. , 40 Van N a t t a 868 ( 1 9 8 8 ) 1295 
M a r t i n , C o n n i e A. , 42 Van N a t t a 495 ( 1 9 9 0 ) 1 3 1 3 , 1 9 7 4 
M a r t i n e z . B e v e r l y J . . 4 1 Van N a t t a 935 ( 1 9 8 9 ) 1957 
M a t t h e w s , A r t h u r E., 39 Van N a t t a 3 6 1 ( 1 9 8 7 ) 9 4 5 , 1 0 6 1 
M a t t h e w s , C a r o l K. , 4 1 Van N a t t a 1032 ( 1 9 8 9 ) 86 
M a t t h e w s , R o n a l d L. , 4 1 Van N a t t a 1062 ( 1 9 8 9 ) 1850 
M a t t i s o n , W i l l i a m G., 4 1 Van N a t t a 2 3 3 1 ( 1 9 8 9 ) 662 
M a t s e n , P a l e S. , 4 1 Van N a t t a 163 ( 1 9 8 9 ( 2047 
McComber, F r e d L. , 35 Van N a t t a 383 ( 1 9 8 3 ) 1039 
McCoy, S h i r l e y A. , 40 Van N a t t a 1596 ( 1 9 8 8 ) 1 8 9 1 
M c P a r m e n t , P o r o t h a L., 4 1 Van N a t t a 345 ( 1 9 8 9 ) 284 
M c P o n a l d , E v e r e t t L., 4 1 Van N a t t a 510 ( 1 9 8 9 ) 917 
M c P o u g a l , L a r r y L. , 42 Van N a t t a 1544 ( 1 9 9 0 ) 1 8 7 6 , 2 1 2 0 
M c G a r r y , M i c h a e l M., 34 Van N a t t a 1520 ( 1 9 8 0 ) 1884 
M c M i c h a e l , J e a n e t t e M. , 40 Van N a t t a 1 1 3 1 ( 1 9 8 8 ) 2 9 8 , 1532 
M c M i l l a n , R o b e r t L. , 40 Van N a t t a 1 2 4 1 ( 1 9 8 8 ) 779 
M e d i n a , C a t h e r i n e A., 38 Van N a t t a 384 ( 1 9 8 7 ) 1850 
M e r e d i t h , Raymond E., J r . , 42 Van N a t t a 816 ( 1 9 9 0 ) . . 1 2 7 2 , 1 3 1 8 
M e u l e r . P o u g l a s , 40 Van N a t t a 989 ( 1 9 8 8 ) 1813 
M i l l a g e . L e r o v , 38 Van N a t t a 626 ( 1 9 8 6 ) 1042 
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M i l l e r , C a r v O. , 42 Van N a t t a 618 ( 1 9 9 0 ) 2030 
M i l l e r , K u r t C. , 4 1 Van N a t t a 1899 ( 1 9 8 9 ) 1786 
M i n t u n . Dean A. . 42 Van N a t t a 1149 ( 1 9 9 0 ) 1 2 8 4 , 1 3 1 8 , 1 6 9 9 
M i r a n d a , M a r i o , 42 Van N a t t a 405 ( 1 9 9 0 ) 3 9 4 , 4 4 5 , 5 7 9 , 5 8 6 , 6 2 1 , 7 8 3 
M i t c h e l l , F l o y d D. , 4 1 Van N a t t a 1456 ( 1 9 8 9 ) 648 
M i t t s , J o y c e E. . 42 Van N a t t a 333 ( 1 9 9 0 ) 1 7 78,1813 
Moen, R a l p h E. , 4 1 Van N a t t a 1 2 3 1 ( 1 9 8 9 ) 2 45,554 
M o n t g o m e r y , R o b e r t L. , 39 Van N a t t a 469 ( 1 9 8 7 ) 1896 
Moon. R o b e r t T. . 39 Van N a t t a 370 ( 1 9 8 8 ) 1 6 5 9 , 1 7 6 6 
Moon, V i r g i l E. , 42 Van N a t t a 1003 ( 1 9 9 0 ) 1847 
M o r e n o , M i c h a e l J . . 39 Van N a t t a 667 ( 1 9 8 7 ) 239 
M o r g a n , E d w a r d , 34 Van N a t t a 1590 ( 1 9 8 2 ) 662 
M o u s t a c h e t t i , M a r v i n L., 40 Van N a t t a 106 ( 1 9 8 8 ) 1615 
M u l l e n i x , L e s l i e G.. 4 1 Van N a t t a 2068 ( 1 9 8 9 ) 304,669 
M u r p h y , K i m b e r l v L. . 42 Van N a t t a 847 ( 1 9 8 9 ) 1356 
M u r p h y . R o b e r t L. , 40 Van N a t t a 442 ( 1 9 8 8 ) 6 8 , 3 9 5 , 8 7 1 
N a p i e r , S t e p h e n K. , 37 Van N a t t a 1 0 3 1 ( 1 9 8 5 ) 945 
N e a l , J a n e l l e I . , 40 Van N a t t a 359 ( 1 9 8 8 ) 473 
N e a l y , J a c k , 4 1 Van N a t t a 1829 ( 1 9 8 9 ) 6 5 9 , 7 9 1 
N e e l a n d , R o b e r t S., 40 Van N a t t a 52 ( 1 9 8 8 ) 557 
N e l s o n , E ugene P. , 42 Van N a t t a 240 ( 1 9 9 0 ) 669 
N o r t o n , D e l b e r t E. . 38 Van N a t t a 903 ( 1 9 8 6 ) 1194 
N o r t o n , L v n e t t e K. , 42 Van N a t t a 6 2 1 ( 1 9 9 0 ) 1133 
N o v o t n y , J e a n , 42 Van N a t t a 1060 ( 1 9 9 0 ) 2023 
O ' K e l l e v , G e o r g e K. . 42 Van N a t t a 173 ( 1 9 9 0 ) 1 1 3 1 
O ' N e a l , Bob G. . 37 Van N a t t a 255 ( 1 9 8 5 ) 2 54,348 
O r o z c o , G a b i n o R. , 4 1 Van N a t t a 599 ( 1 9 8 9 ) 31,157 
O r r , M i c h a e l L. . 4 1 Van N a t t a 192 ( 1 9 8 9 ) 1750 
O s b o r n , B e r n a r d L.. 37 Van N a t t a 1054 ( 1 9 8 5 ) 2 6 4 , 2 6 8 , 3 0 4 , 3 1 4 , 3 8 7 , 4 2 0 , 

4 9 0 , 7 8 5 , 9 2 8 , 1 3 0 7 , 1 3 5 4 , 1 5 2 6,1615 
Pa c e , S t e v e n E. , 38 Van N a t t a 139 ( 1 9 8 6 ) 1987 
Page, W i l l i a m G. . 39 Van N a t t a 693 ( 1 9 8 7 ) 4 7 7 , 1 7 9 8 
P a r d e e , Raymond E. , 4 1 Van N a t t a 548 ( 1 9 8 9 ) 1717 
P a r k e r , S c o t t E. , 40 Van N a t t a 9 4 1 ( 1 9 8 8 ) 617 
P a r t r i d g e , K a r e n M.. 39 Van N a t t a 137 ( 1 9 8 7 ) 1 9 8 1 , 2 0 0 0 
P a t e r s o n , P a u l a M. . 42 Van N a t t a 1302 ( 1 9 9 0 ) 1766 
P a y n e , K a t h l e e n M.. 42 Van N a t t a 1900,2059 ( 1 9 9 0 ) . . . 2 1 0 2 
P e a r s o n . D e b o r a h L.. 4 1 Van N a t t a 2366 ( 1 9 8 9 ) 1754 
Peckham, T e d W. , 4 1 Van N a t t a 609 ( 1 9 8 9 ) 154,245 
P e o p l e s , C l a r a M. , 3 1 Van N a t t a 134 ( 1 9 8 1 ) 2045 
P e r c y . C l a u d i a J . . 42 Van N a t t a 1209 ( 1 9 9 0 ) 1 2 2 8 , 1 3 1 5 , 1 6 0 2 
P i l c z y n s k i , R o b e r t M.. 37 Van N a t t a 39 ( 1 9 8 5 ) 2 1 1 1 
P o l l o c k , L e l a n d M.. 42 Van N a t t a 925 ( 1 9 9 0 ) 1 0 1 9 , 1 1 5 8 , 1 8 2 0 
P o o l e , C h a r l e s M. . 40 Van N a t t a 4 1 ( 1 9 8 8 ) 1766 
P o u r n e l l e , J u l i a n E.. 38 Van N a t t a 132 ( 1 9 8 6 ) 342,477 
P o w e l l , L a r r y J . , 42 Van N a t t a 1594 ( 1 9 9 0 ) 1 9 3 3 , 1 9 4 6 
P r e s t o n , A n n e t t e , 40 Van N a t t a 589 ( 1 9 8 8 ) 2 
P r i v a t s k y , K e n n e t h , 38 Van N a t t a 1015 ( 1 9 8 6 ) 191,202 
P r o u t v , A r t , 40 Van N a t t a 1250 ( 1 9 8 8 ) 113 
P r u s a k , R o g e r G.. 40 Van N a t t a 2037 ( 1 9 8 8 ) 3 11,548 
P u c h e r , F r a n k F.. J r . . 4 1 Van N a t t a 794 ( 1 9 8 9 ) 9 7 2 , 1 7 6 5 
P u g l i s i . A l f r e d F.. 39 Van N a t t a 310 ( 1 9 8 7 ) 1 4 2 , 9 2 2 , 1 0 5 2 , 1 6 6 7 
P u t t i e , S t e v e n E.. 40 Van N a t t a 1069 ( 1 9 8 8 ) 1 3 6 7 , 2 0 6 0 
R a b i d e a u , M i c h e l l e . 40 Van N a t t a 2025 ( 1 9 8 8 ) 1326 
R a h i m , H o l l i e J . . 42 Van N a t t a 415 ( 1 9 9 0 ) 6 5 5 , 1 0 2 6 , 1 0 7 2 , 1 1 2 4 , 1 1 4 6 , 

1 2 4 2 , 1 3 5 8 , 1 6 0 1 , 1 7 9 3 , 1 9 2 3 
Rambeau, D a r r e l l L.. 38 Van N a t t a 144 ( 1 9 8 6 ) 377,659 
R a n k i n , E d w a r d A.. 4 1 Van N a t t a 1926, 2133 ( 1 9 8 9 ) . . . 8 5 8 , 1 2 0 6 
Rasmussen. P a u l D., 38 Van N a t t a 1310 ( 1 9 8 6 ) 45 
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P a g e ( s ) 
R e d d e n , M i c h a e l R. , 40 Van N a t t a 1852 ( 1 9 8 8 ) 899 
Reed, D e n n i s D. , 42 Van N a t t a 873 ( 1 9 9 0 ) 1 0 1 6,1662 
R e e v e s , Tom C. , 38 Van N a t t a 3 1 ( 1 9 8 6 ) 522 
R e i d , J o s e p h O. . 40 Van N a t t a 1633 ( 1 9 8 8 ) 554 
R e i n s c h , N e l l i e D. , 42 Van N a t t a 488 ( 1 9 9 0 ) 2 1 2 1 
R e u t e r , E d w a r d , 42 Van N a t t a 19 ( 1 9 9 0 ) 919 
R h o d e s , C h e s t e r R. . 38 Van N a t t a 1396 ( 1 9 8 6 ) 1003 
R i c e , W i l l i a m B. , 37 Van N a t t a 1289 ( 1 9 8 5 ) 650 
R i c h t e r , E r n e s t C.. 42 Van N a t t a 955 ( 1 9 9 0 ) 1 3 0 9,2082 
R e i p e , R o g e r , 37 Van N a t t a 3 ( 1 9 8 5 ) 2 1 1 1 
R i g g s , C l e o M. , 40 Van N a t t a 1133 ( 1 9 8 8 ) 1733 
R o b b i n s , R.D., 39 Van N a t t a 1112 ( 1 9 8 7 ) 892 
R o b e r t s o n , S h e r i L.. 40 Van N a t t a 1885 ( 1 9 8 8 ) 533 
R o b i n s o n , J o n E. , 42 Van N a t t a 512 ( 1 9 9 0 ) 9 8 3 , 1 1 3 1 
R o d r i g u e z , R o b e r t L., 40 Van N a t t a 2074 ( 1 9 8 8 ) 339 
R o l e s , G l e n D. , 42 Van N a t t a 68 ( 1 9 9 0 ) 73 
R o s a c k e r , D o n a l d C.. 4 1 Van N a t t a 2045 ( 1 9 8 9 ) 2055 
R o s s , James A. , 4 1 Van N a t t a 250 ( 1 9 8 9 ) 1 7 1 
R u l e , Donnv R. , 4 1 Van N a t t a 73 ( 1 9 8 9 ) 238 
R u s s e l l , Donna J . , 40 Van N a t t a 568 ( 1 9 8 8 ) 1 3 0 2 , 1 7 6 6 
S a l i n a s , Carmen, 42 Van N a t t a 518 ( 1 9 9 0 ) 885 
S a l s b u r v , K e n n e t h D.. 4 1 Van N a t t a 565 ( 1 9 8 9 ) 2 1 
S a u e r b r e y , H e i n z J.U.. 37 Van N a t t a 1512 ( 1 9 8 5 ) 2 6 7 , 1 5 9 4 , 1 9 3 3 
S a v a g e , D o n a l d L. . 39 Van N a t t a 758 ( 1 9 8 7 ) 348 
S c a r r a t t , S t e p h e n A., 42 Van N a t t a 607 ( 1 9 9 0 ) 1288 
S c h a f f e r - W r i g h t , M a r g a r e t t , 39 Van N a t t a 1112 ( 1 9 8 7 ) 919 
Schemmel, R a l p h W. . 40 Van N a t t a 9 5 1 ( 1 9 8 8 ) 659 
S c h i l l e r , J o h n , 39 Van N a t t a 368 ( 1 9 8 7 ) 903 
S c h n e i d e r , M e l o d y M.. 40 Van N a t t a 1297 ( 1 9 8 8 ) 1 8 7 0 , 2 0 0 1 
S c h o f i e l d . K a r e n M. . 42 Van N a t t a 456 ( 1 9 9 0 ) 1742 
S c h r o e d e r , T i m o t h y R., 4 1 Van N a t t a 568 ( 1 9 8 9 ) 1 8 1 , 2 4 4 , 3 0 9 , 3 2 2 , 3 3 0 , 4 4 9 , 

9 4 9 , 9 8 3 , 9 9 1 , 1 8 2 3 , 2 0 6 6 
S c h u f a , F r a n k T. , 4 1 Van N a t t a 1488 ( 1 9 8 9 ) 1272 
S c h u t t e , L a r r y L. . 38 Van N a t t a 467 ( 1 9 8 6 ) 1087 
S c o t t , L a w r e n c e W. . 40 Van N a t t a 1 7 2 1 ( 1 9 8 8 ) 5 2 6 , 5 7 1 
S e a g r o v e , P e r r y S., 38 Van N a t t a 1420 ( 1 9 8 6 ) 177 
S e a l e y , S a n d r a J . , 4 1 Van N a t t a 929 ( 1 9 8 9 ) 1338 
S e a r l e s , W a l t e r R.. 4 1 Van N a t t a 627 ( 1 9 8 9 ) 3 4 8 , 6 2 9 , 6 5 7 , 2 0 6 0 
S e b a s t i a n , V e r n o n G., 38 Van N a t t a 1527 ( 1 9 8 6 ) 8 3 8 , 8 3 8 
S e e l i g , J o a n n e L. . 4 1 Van N a t t a 1665 ( 1 9 8 9 ) 655 
S e r n a , G l o r i a , 42 Van N a t t a 54 ( 1 9 9 0 ) 1 2 3 5 , 1 3 5 8 
S e v e r s o n , G l o r i a A.. 4 1 Van N a t t a 2109 ( 1 9 8 9 ) 1228 
S e x t o n , J o s e p h , 40 Van N a t t a 3 3 1 ( 1 9 8 8 ) 670 
S h a m b e r g e r , R o n a l d A.. 40 Van N a t t a 993 ( 1 9 8 8 ) 298 
S h i p m a n , O r v i l l e D. , 40 Van N a t t a 537 ( 1 9 8 8 ) 1 3 5 , 3 5 5 , 4 5 1 , 1 2 7 1 
S h i r k , James D. , 4 1 Van N a t t a 90 ( 1 9 8 9 ) 1524 
S h u t e , D e l o r e s M. , 4 1 Van N a t t a 1028 ( 1 9 8 9 ) 1348 
S i m e r , A n d r e w , 37 Van N a t t a 118,154 ( 1 9 8 5 ) 2088 
S i m p s o n , L i n d a P., 40 Van N a t t a 958 ( 1 9 8 8 ) 374 
S m a r t t , T h e l m a T. , 40 Van N a t t a 602 ( 1 9 8 8 ) 1117 
S m i t h , C h a r l e s L. , 4 1 Van N a t t a 75 ( 1 9 8 9 ) 1 
S m i t h , P.L.. 42 Van N a t t a 499 ( 1 9 9 0 ) 1082 
S m i t h , M a r g a r e t A., 4 1 Van N a t t a 272 ( 1 9 8 9 ) 1584 
S m i t h , R o b e r t C. , 42 Van N a t t a 899 ( 1 9 9 0 ) 1087 
S m i t h , W i l l i a m C., 40 Van N a t t a 1259 ( 1 9 8 8 ) 1 2 1 1 
Snow, K e n n e t h C. , 39 Van N a t t a 743 ( 1 9 8 7 ) 4 0 6 , 1 0 8 7 
S n y d e r , W i l l i a m J . , 4 1 Van N a t t a 876 ( 1 9 8 9 ) 1987 
S o d e r s t r o m , G a r y P., 35 Van N a t t a 1710 ( 1 9 8 3 ) 2 6 7 , 1 5 9 4 , 1 9 4 6 
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S o r b e t s , G r e g g C. , 38 Van N a t t a 39 ( 1 9 8 6 ) 1884 
S o t o , G e r a r d o V., J r . . 35 Van N a t t a 1 8 0 1 ( 1 9 8 3 ) 1 9 2 , 1 9 6 1 
S o u t h w e l l , V i c t o r L., 4 1 Van N a t t a 234 ( 1 9 8 9 ) 16 
S p e i g h t . Roy E. , 4 1 Van N a t t a 2215 ( 1 9 8 9 ) 1 9 6 1 
S p r a t t , S u s a n K. . 34 Van N a t t a 1028 ( 1 9 8 2 ) 3 8 1 
S p r e a d b o r o u g h , T i m o t h y . 37 Van N a t t a 1055 ( 1 9 8 5 ) . . . . 8 0 8 
S p r o u l , R i c h a r d L. , 42 Van N a t t a 1516 ( 1 9 9 0 ) 2022 
S t a f f o r d , J e f f e r v K. . 42 Van N a t t a 2 5 1 ( 1 9 9 0 ) 1026 
S t a l e v , E v a L. ( D o n e r ) , 38 Van N a t t a 1280 ( 1 9 8 6 ) 115 
S t a n l e y , E v e r e t t S.. 39 Van N a t t a 486 ( 1 9 8 7 ) 245 
S t a n l e y , J a n e E. , 40 Van N a t t a 8 3 1 ( 1 9 8 8 ) 31,157,1413 
S t a r r , H o l l i s t e r L. . 39 Van N a t t a 79 ( 1 9 8 7 ) 816 
S t e i n e r , Raymond. 40 Van N a t t a 3 8 1 ( 1 9 8 8 ) 1947 
S t e v e n s o n , L i n d a A.. 42 Van N a t t a 86,262 ( 1 9 9 0 ) 910 
S t i e r , W a r r e n F. . 36 Van N a t t a 334 ( 1 9 8 4 ) 405 
S t i n n e t t , H e n r y H., 42 Van N a t t a 1187 ( 1 9 9 0 ) 1657,2022 
S t o r e y , Nancy V.. 4 1 Van N a t t a 1 9 5 1 ( 1 9 8 9 ) 1 1 9 7 , 1 7 5 0 
S t r a z i , Randv. 42 Van N a t t a 1116 ( 1 9 9 0 ) 2117 
S u l l i v a n , L a w r e n c e N.. 39 Van N a t t a 88 ( 1 9 8 7 ) 3 9 7 , 1 1 1 6 
Suvdam, W i l l i a m N. . 4 1 Van N a t t a 95 ( 1 9 8 9 ) 1 2 8 1 
S w a n g e r . Thomas L.. 42 Van N a t t a 887 ( 1 9 9 0 ) 1 1 6 4 , 1 2 9 7 , 1 5 2 6 
Swanson, James M. . 40 Van N a t t a 780 ( 1 9 8 8 ) 193 
S w a r t w o u t . S a r a I . . 4 1 Van N a t t a 1 4 7 1 ( 1 9 8 9 ) 476 
Swodeck. T i m o t h y J . . 39 Van N a t t a 3 4 1 ( 1 9 8 7 ) 1 0 7 6 ,1159 
T a i s a c a n , V i c e n t e M. . 4 1 Van N a t t a 1005 ( 1 9 8 9 ) 623 
T a t e . James D. , 4 1 Van N a t t a 2 2 4 7 , 2414 ( 1 9 8 9 ) 1989 
T a y l o r . Raymond P.. 37 Van N a t t a 1082 ( 1 9 8 5 ) 1789 
T a y l o r . R i c h a r d F. . 40 Van N a t t a 384 ( 1 9 8 8 ) 437 
T e e t e r s . S u s a n K. . 42 Van N a t t a 1115 ( 1 9 8 8 ) 1854 
Thomas, M a r y A. . 42 Van N a t t a 1538 ( 1 9 9 0 ) 1989 
Thomas, M y r t l e L. , 35 Van N a t t a 1093 ( 1 9 8 3 ) 2029 
Thomas, W i l l i a m J . . 42 Van N a t t a 8 4 1 ( 1 9 9 0 ) 1 032,1707 

40 Van N a t t a 1670 ( 1 9 8 8 ) 1659 
42 Van N a t t a 648 ( 1 9 9 0 ) 2104 Thompson, P a t r i c i a S 

T h o n , J a n i c e G.. 40 1 

T h o r n t o n . M a r v i n , 34 
T h u r s t o n , E l e a n o r M. 
T i c h e n o r , D a l e L. , 40 Van N a t t a 867 ( 1 9 8 8 ) 526 
T i g n e r . R u a l E. . 40 Van N a t t a 1789 ( 1 9 8 8 ) 239 
T i l l m a n . B u d d y . 4 1 Van N a t t a 239 ( 1 9 8 9 ) 1 3 5 , 1 5 3 7 , 1 9 7 1 , 2 1 1 5 
T r a v i s . P a u l i n e , 37 Van N a t t a 194 ( 1 9 8 5 ) 1 3 5 1 , 1 6 0 8 
T r i g g , L e o n a r d . 4 1 Van N a t t a 1264 ( 1 9 8 9 ) 447 
T r u - i i l l o , J u l i e A. . 40 Van N a t t a 1892 ( 1 9 8 8 ) 3 8 1 , 6 1 5 , 1 0 7 2 , 1 5 4 9 
T u c k e r . C a r o l l e J . . 36 Van N a t t a 1374 ( 1 9 8 4 ) 522 
T u r p i n . J o e l D. . 4 1 Van N a t t a 1736 ( 1 9 8 9 ) 367 
Van S a n t e n , K a r e n K., 40 Van N a t t a 63 ( 1 9 8 8 ) 47 
V a u g h n . E r n e s t L. . 40 Van N a t t a 1574 ( 1 9 8 8 ) 1813 
V e r n a z a , J o s e p h I . . 42 Van N a t t a 1284 ( 1 9 9 0 ) 1699 
V o l l e n d r o f f , S t e p h a n i e L., 42 Van N a t t a 945 ( 1 9 9 0 ) .. 1 0 6 1 , 1 1 3 4 
W a l d r o n , D o n a l d L. . 38 Van N a t t a 4 6 1 ( 1 9 8 6 ) 1174 
W a l k e r , C h e r r y , 40 Van N a t t a 1973 ( 1 9 8 8 ) 1855 
W a l k e r . T e r e s a L. . 4 1 Van N a t t a 2283 ( 1 9 8 9 ) 1 1 1 7 , 1 6 9 0 
W a l k e r . W. C r a i g . 37 Van N a t t a 974 ( 1 9 8 5 ) 1 0 6 1 
W a l l . D a v i d L. . 40 Van N a t t a 8 6 1 ( 1 9 8 8 ) 177 
W a l s h . M a r i e C. . 4 1 Van N a t t a 777 ( 1 9 8 9 ) 157,399 
Ward, J i m m i e C. . 42 Van N a t t a 1265 ( 1 9 9 0 ) 1 3 6 7 , 2 0 6 0 
W a r n e r . R o n a l d L. . 40 Van N a t t a 975 ( 1 9 8 8 ) 1896 
W a r n e r , R o n a l d L.. 40 Van N a t t a 1082 ( 1 9 8 8 ) 2 7 6 , 3 0 9 , 6 7 0 , 9 3 5 , 9 5 1 , 1 5 8 4 , 

2047 



Van N a t t a ' s C i t a t i o n s 2253 

P a g e ( s ) 
W a t e r s t o n , R o b e r t S., 4 1 Van N a t t a 2025 ( 1 9 8 9 ) 9 7 7 , 9 8 1 , 1 6 5 0 
Webb, R e i n e R. , 42 Van N a t t a 477 ( 1 9 9 0 ) 1798 
W e l t z , W i l l i s N. , 42 Van N a t t a 1933 ( 1 9 9 0 ) 1946 
W e s l e y , James G. , 40 Van N a t t a 1 8 4 1 ( 1 9 8 8 ) 1 5 7 0 , 1 6 1 1 
W h i t m o r e , J o e l L. , 4 1 Van N a t t a 1382 ( 1 9 8 9 ) 1315 
W i i t a l a , M a r k A. , 42 Van N a t t a 196 ( 1 9 9 0 ) 9 6 5 , 2072 
W i e b e , F l o y d L. , 37 Van N a t t a 1295 ( 1 9 8 5 ) 1538 
W i l c o x , B e t t y A. , 39 Van N a t t a 828 ( 1 9 8 7 ) 94 
W i l l i a m s , R o m i l d a , 4 1 Van N a t t a 1887 ( 1 9 8 9 ) 2117 
W i l l i a m s o n , Thomas W., 39 Van N a t t a 1147 ( 1 9 8 7 ) 7 6 , 9 5 1 
W i l k i n s o n , D o n a l d W., 37 Van N a t t a 937 ( 1 9 8 5 ) 342,477 
W i l s o n , D a r r e l l L., 42 Van N a t t a 1200 ( 1 9 9 0 ) 1297 
W i l s o n , D e b b i e J . , 42 Van N a t t a 586 ( 1 9 9 0 ) 6 2 1 
W i l s o n , J o s e p h , 40 Van N a t t a 66 ( 1 9 8 8 ) 5 0 0 , 1 0 7 9 
W i l s o n , S t a n l e y , 40 Van N a t t a 387 ( 1 9 8 8 ) 2 6 7 , 1 3 0 6 , 1 5 9 4 , 1 9 3 3 , 1 9 4 6 
W i l s o n , S u z a n n e S., 4 1 Van N a t t a 1319 ( 1 9 8 9 ) 476 
W i l s o n , T a n a , 40 Van N a t t a 476 ( 1 9 8 8 ) 9 0 3 , 1 0 2 3 , 1 5 2 9 , 1 7 1 7 , 1 7 5 4 
W i s e , L i n d a L., 42 Van N a t t a 115 ( 1 9 9 0 ) 1 9 0 , 2 8 6 , 3 0 9 , 3 3 0 , 8 4 4 , 9 5 1 , 

1 1 5 6 , 1 5 3 9 , 1 6 3 0 , 1 8 1 2 , 2 0 5 0 , 2 0 6 6 
W i t h a m , J u d y , 40 Van N a t t a 1982 ( 1 9 8 8 ) 1 2 1 , 4 0 6 , 6 1 7 , 1 2 1 3 
W o l f , V i r g i n i a , 40 Van N a t t a 1725 ( 1 9 8 8 ) 23 
Wood, J o h n C. , 4 1 Van N a t t a 237 ( 1 9 8 9 ) 500 
Wood, W i l l i a m E. , 40 Van N a t t a 999 ( 1 9 8 8 ) 2 0 2 , 2 3 9 , 8 4 4 , 9 8 7 
W o o d r a s k a , G l e n n L. , 4 1 Van N a t t a 1472 ( 1 9 8 9 ) 3 9 5 , 5 7 9 
Woodward, D a v i d W. , 42 Van N a t t a 615 ( 1 9 9 0 ) 1072 
Woodward, J o s e p h L., 39 Van N a t t a 1163 ( 1 9 8 7 ) 4 3 1 
W r i g h t , M a r v i n C. , 4 1 Van N a t t a 36 ( 1 9 8 9 ) 9 6 8 , 1 0 4 2 
W r i g h t , W i l l i a m R. , 42 Van N a t t a 1816 ( 1 9 9 0 ) 2085 
W v t c h e r l e v , R o n a l d P., 42 Van N a t t a 9 3 1 ( 1 9 9 0 ) 1713 
Y a t e s , J o y c e , 37 Van N a t t a 256 ( 1 9 8 5 ) 1766 
Y b a r r a , J o s e , 40 Van N a t t a 5 ( 1 9 8 8 ) 1690 
Y o r k , Ray L y n n , 35 Van N a t t a 558 ( 1 9 8 3 ) 1823 
Y o u n g , L i n d a , 4 1 Van N a t t a 1070 ( 1 9 8 9 ) 1 0 3 6 , 1 3 7 2 
Zimmerman. P a v i d S., 40 Van N a t t a 862 ( 1 9 8 8 ) 3 3 7 , 4 7 9 
Z w i c k e r , P a r r e l l R., 42 Van N a t t a 136 ( 1 9 9 0 ) 1798 



2254 CITATIONS TO OREGON REVISED STATUTES Van N a t t a ' S 

S t a t u t e P a g e ( s ) 

ORS 1.150 1629 
ORS 15.080 2 1 1 
ORS 1 5 . 0 8 0 ( 1 ) 2 1 1 
ORS 1 5 . 0 8 0 ( 8 ) 2 1 1 
ORS 18.160 3 7 5 , 4 0 0 , 4 4 7 , 5 3 3 , 6 0 8 , 6 1 8 , 6 4 4 , 1 3 6 5 , 1 5 3 1 , 1 6 8 2 , 

1979 
ORS 1 8 . 4 5 5 ( 1 ) ( b ) 1387 
ORS 19.033 680 * B o l d Page = C o u r t C a s e * 
ORS 1 9 . 0 3 3 ( 1 ) 695 
ORS 20.096 875 
ORS 2 0 . 0 9 6 ( 1 ) 875 
ORS 30.260 e t s e q 2163 
ORS 40.060 t o .085 1252 
ORS 40.065 3 5 1 
ORS 4 0 . 0 6 5 ( 2 ) 304,314,669 
ORS 4 0 . 1 3 5 ( l ) ( q ) 246,1239 
ORS 40.225 785 
ORS 147.005-.375 562,1795 
ORS 1 4 7 . 0 0 5 ( 4 ) 357,562 
ORS 1 4 7 . 0 0 5 ( 8 ) 357 
ORS 147.015 1795 
ORS 1 4 7 . 0 1 5 ( 1 ) 357,562 
ORS 1 4 7 . 0 1 5 ( 5 ) 562 
ORS 1 4 7 . 0 1 5 ( 6 ) ( a ) 1795 
ORS 147 . 0 1 5 ( 6 ) ( b ) 1795 
ORS 147 .035 357 
ORS 147.115 1844 
ORS 1 4 7 . 1 2 5 ( 3 ) 562 
ORS 147 .155 357 
ORS 1 4 7 . 1 5 5 ( 5 ) 3 5 7 , 5 6 2 , 1 8 4 4 
ORS 147.365 1795 
ORS 1 6 1 . 0 8 5 ( 7 ) 562 
ORS 1 6 1 . 0 8 5 ( 8 ) 562 
ORS 1 6 1 . 0 8 5 ( 9 ) 562 
ORS 174.010 641,2135 
ORS 174.120 1035 
ORS 183.310 t o .550 2055 
ORS 1 8 3 . 3 1 0 ( 6 ) 370,939 
ORS 183 . 3 1 0 ( 6 ) ( c ) 47 
ORS 183.315 958 
ORS 1 8 3 . 3 1 5 ( 1 ) 695,939 
ORS 183.400 298 
ORS 1 8 3 . 4 5 0 ( 4 ) 958 
ORS 1 8 3 . 4 7 0 ( 2 ) 925 
ORS 183.480 939 
ORS 1 8 3 . 4 8 0 ( 1 ) 267,1594,1933 
ORS 1 8 3 . 4 8 0 ( 2 ) 2 6 7 , 1 5 9 4 , 1 9 3 3 , 1 9 4 6 
ORS 183.482 695 
ORS 1 8 3 . 4 8 2 ( 1 ) 1933 
ORS 1 8 3 . 4 8 2 ( 6 ) 695 
ORS 1 8 3 . 4 8 2 ( 7 ) 695,2168 
ORS 1 8 3 . 4 8 2 ( 8 ) 695,705,2168 
ORS 1 8 3 . 4 8 2 ( 8 ) ( b ) ( A ) 715 
ORS 1 8 3 . 4 8 2 ( 8 ) ( b ) ( B ) 875 
ORS 1 8 3 . 4 8 2 ( 8 ) ( c ) 698,722,1309,1402 
ORS 243.676 875 
ORS 471.410 562 



V a n N a t t a ' s ORS C i t a t i o n s 2255 

S t a t u t e P a g e ( s ) 

ORS 471 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

1053 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

1 2 8 1 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

1559 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

. 4 1 0 ( 3 ) 562 

.405 t o .450 719 

.420 719 

.505 e t s e q 719,977,1403 

. 5 1 0 ( l ) ( c ) 30 

.515 719,977,981,1650 

. 5 1 5 ( 1 ) 716,1650 

.520 719,875,1403 

. 5 2 0 ( 1 ) 719,1403 

. 5 2 0 ( 2 ) 1650 

. 5 2 0 ( 3 ) 1403 

.525 7 1 9 , 9 7 7 , 9 8 1 , 1 4 0 3 , 1 6 5 0 

.535 9 7 7 , 9 8 1 

.003 2180 

,1321,1648,1690,177 5,1879,1943,1976 
.005 
.005 
.005 
.005 

.006 

.006 

.006 

.012 

.012 

.012 

.017 

.017 

.018 

.018 

.018 

.018 

.023 

.027 

.027 

.027 

.027 
,027 
.027 
.027 
.027 
.027 
.027 

5 ) 373 
6) 4 4 7 , 1 7 5 0 , 1 9 6 9 , 2 0 4 9 , 2 1 8 0 
7) 490,1175 
7 ) ( a ) 1 0 , 1 3 7 , 1 5 8 , 2 9 6 , 3 3 7 , 4 0 6 , 4 7 9 , 5 4 2 , 6 0 2 , 1 0 3 9 , 

.005 

.005 

.005 

.005 
, 1 1 1 7 , 1 6 4 4 , 1 7 5 0 , 1 9 8 1 , 2 0 0 0 , 2 0 0 4 , 2 0 6 9 , 2 1 3 5 
.005 
.005 
.005 
.005 
.005 
.005 
.005 
.005 
.005 

7 ) ( a ) ( A ) 149 
7 ) ( b ) 812,1352 
7 ) ( c ) 1352 
8) 7 3 , 2 6 8 , 5 2 1 , 1 2 1 3 , 1 2 9 5 , 1 7 3 3 , 1 8 5 0 , 2 0 0 6 
8 ) ( a ) 337,479,52 7, 1295, 1 7 0 4 , 2 1 7 1 
1 2 ) 1690 
13) 5 2 7 , 6 0 2 , 1 0 4 7 , 1 3 6 0 , 1 5 5 9 
14) 4 6 5 , 1 3 7 7 , 1 7 8 9 
1 7 ) 8 6 , 2 0 1 , 2 4 0 , 2 9 8 , 3 8 1 , 3 8 7 , 5 1 8 , 5 3 6 , 5 5 8 , 5 9 3 , 9 8 7 , 

19) 4 7 , 1 8 8 , 9 3 9 , 9 7 2 , 1 2 3 9 , 1 3 5 6 , 1 3 7 7 , 1 7 6 5 
2 5 ) 641,1828 
2 6 ) 1 8 7 , 5 2 1 , 1 3 0 2 , 1 8 8 6 
2 7 ) 1 9 , 1 0 1 , 1 5 4 , 4 6 5 , 5 2 7 , 6 4 1 , 7 1 6 , 1 0 4 7 , 1 3 6 0 , 1 5 3 5, 

53 
19) 1995 
2 6 ) 4 4 1 

1619 
2 ) ( a ) 1174,2129 
2 ) ( b ) 6 5 1 

958,1046 
1) 680,1247,1422 

680 * B o l d Page = C o u r t Case" 
1) 1406 
l ) ( a ) 680 
1) ( c ) 1406 

2 5 1 , 6 4 1 
2 5 1 , 4 6 5 , 6 4 1 , 9 3 9 , 9 58,1828 

1) 6 4 1 
2 ) 527,641,1127 
3) 2 5 1 
3 ) ( a ) 527 
3 ) ( a ) ( A ) 251,527 
3 ) ( a ) ( B ) 2 5 1 
3 ) ( b ) 527 
4 ) 1927 
9) 1828 



2256 ORS C i t a t i o n s V an N a t t a ' s 

ORS 656.029 4 6 5 , 9 3 9 , 1 0 4 7 , 1 2 1 3 , 1 9 6 4 
ORS 6 5 6 . 0 2 9 ( 1 ) 6 4 1 , 9 5 8 , 1 2 1 3 , 1 9 6 4 
ORS 6 5 6 . 0 2 9 ( 3 ) ( a ) 1964 
ORS 6 5 6 . 0 3 3 ( 1 ) 719 
ORS 6 5 6 . 0 3 9 ( 1 ) 1828 
ORS 656.054 4 8 , 2 7 4 , 9 3 9 , 1 2 4 7 , 1 5 9 4 , 1 9 6 4 
ORS 6 5 6 . 0 5 4 ( 1 ) 211,274,958,1247,1789,1860,2144 
ORS 6 5 6 . 0 5 4 ( 2 ) 1713 
ORS 6 5 6 . 0 5 4 ( 3 ) 48,370 
ORS 656.065 1252 
ORS 6 5 6 . 1 2 6 ( 1 ) 327,1645 
ORS 656.128 647 
ORS 656.154 193 
ORS 656.156 1 6 1 1 
ORS 6 5 6 . 1 5 6 ( 1 ) 2 6 1 , 1 1 4 6 , 1 5 7 0 , 1 6 1 1 
ORS 656.202 79,711,1907 
ORS 6 5 6 . 2 0 2 ( 2 ) 2 2 5 , 4 4 7 , 7 1 1 , 1 2 7 2 , 1 5 7 5 , 1 9 0 7 
ORS 6 5 6 . 2 0 4 ( 2 ) 373 
ORS 656.206 3 1 9 , 5 0 8 , 1 3 6 7 , 1 7 1 7 
ORS 6 5 6 . 2 0 6 ( 1 ) 3 2 , 3 1 9 , 5 7 1 , 7 9 1 , 1 1 8 8 , 1 3 3 4 , 1 9 9 5 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) 1 4 , 3 2 , 4 1 , 1 2 5 , 1 6 1 , 1 6 6 , 1 7 7 , 2 3 4 , 2 5 4 , 2 7 6 , 3 4 8 , 

3 6 5 , 4 2 0 , 4 8 1 , 4 8 8 , 5 9 3 , 7 7 9 , 8 6 9 , 1 1 4 2 , 1 1 8 8 , 1 2 6 2 , 1 3 2 4 , 1 4 1 9 , 2 0 6 0 
ORS 6 5 6 . 2 0 6 ( 2 ) 1174 
ORS 6 5 6 . 2 0 6 ( 2 ) ( a ) 348 
ORS 6 5 6 . 2 0 6 ( 3 ) 7 , 1 4 , 3 2 , 4 1 , 1 1 0 , 1 2 5 , 1 6 1 , 1 6 6 , 1 7 7 , 2 3 4 , 2 9 4 , 3 1 4 , 

4 2 0 , 4 5 9 , 4 8 8 , 5 7 1 , 5 7 3 , 5 9 3 , 6 5 7 , 6 9 9 , 7 9 1 , 8 0 8 , 1 0 4 9 , 1 1 4 2 , 1 1 8 8 , 1 2 6 5 , 1 2 7 8 , 1 3 2 4 , 1 3 3 4 , 
1 3 4 0 , 1 6 3 2 , 1 9 3 7 , 1 9 9 5 , 2 1 6 8 

ORS 6 5 6 . 2 0 6 ( 4 ) 125 
ORS 6 5 6 . 2 0 6 ( 5 ) 493,1185 
ORS 656.209 1907 
ORS 6 5 6 . 2 0 9 ( 1 ) 1907 
ORS 6 5 6 . 2 0 9 ( 2 ) 1907 
ORS 6 5 6 . 2 0 9 ( 3 ) 1907 
ORS 6 5 6 . 2 0 9 ( 4 ) 1907 
ORS 656.210 8 3 , 4 4 1 , 4 5 0 , 4 8 3 , 5 7 6 , 6 2 3 , 6 3 2 , 6 7 6 , 6 9 9 , 9 0 7 , 9 1 7 , 

1 0 9 2 , 1 2 7 2 , 1 6 5 9 , 1 7 6 6 , 1 8 0 2 , 1 9 8 7 
ORS 6 5 6 . 2 1 0 ( 1 ) 1 5 4 , 4 4 1 , 5 2 1 , 5 2 2 , 1 0 9 2 , 1 7 6 6 , 1 9 8 7 , 2 1 8 0 
ORS 6 5 6 . 2 1 0 ( 2 ) 1884 
ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) 869,1766 
ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) ( C ) 1766 
ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) 1766 
ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) ( A ) 1886,1922 
ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) ( B ) 1922 
ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) 4 4 1 , 8 6 9 , 1 7 6 6 
ORS 6 5 6 . 2 1 0 ( 3 ) 2 6 4 , 6 3 2 , 8 1 2 , 1 3 2 9 , 1 9 8 1 , 2 1 3 3 , 2 1 3 5 
ORS 6 5 6 . 2 1 0 ( 2 6 ) 1522 
ORS 656.211 623 
ORS 656.212 3 3 9 , 4 2 5 , 4 9 9 , 6 9 9 , 8 8 5 , 1 7 1 5 , 1 8 0 2 , 1 9 5 5 , 2 0 9 8 
ORS 656.214 4 2 0 , 4 3 9 , 5 7 1 , 1 8 7 9 
ORS 6 5 6 . 2 1 4 ( 2 ) 4 4 , 1 6 1 , 2 2 1 , 2 3 4 , 3 8 7 , 4 3 9 , 5 0 8 , 5 1 8 , 5 4 5 , 5 8 2 , 7 9 1 , 

9 6 1 , 1 0 0 8 , 1 0 1 2 , 1 7 9 8 , 1 8 0 4 , 1 9 3 4 
ORS 656 . 2 1 4 ( 2 ) ( c ) 44 
ORS 656 . 2 1 4 ( 2 ) ( k ) 1096 
ORS 6 5 6 . 2 1 4 ( 5 ) 3 2 , 4 4 , 5 4 , 1 4 6 , 1 6 1 , 1 6 6 , 1 7 7 , 2 2 1 , 2 9 8 , 3 1 9 , 3 6 5 , 

3 8 1 , 3 8 7 , 4 1 5 , 4 2 0 , 4 2 8 , 4 3 3 , 4 5 9 , 4 7 7 , 5 4 0 , 5 4 5 , 5 5 0 , 5 7 1 , 5 8 2 , 6 5 7 , 8 0 0 , 8 5 4 , 9 6 1 , 1 0 6 6 , 
1 0 8 7 , 1 3 9 1 , 1 5 4 4 , 1 5 4 9 , 1 6 4 0 , 1 7 1 5 , 1 7 7 5 , 1 9 1 5 , 1 9 3 7 , 1 9 9 5 , 2 0 8 8 

ORS 6 5 6 . 2 1 8 ( 3 ) 1419 
ORS 656.222 1 6 1 , 5 4 0 , 5 7 1 , 2 0 3 5 
ORS 656.236 1 8 4 3 , 2 0 7 1 , 2 0 9 3 , 2 1 0 4 , 2 1 1 1 



V a n N a t t a ' s ORS C i t a t i o n s 2257 

S t a t u t e P a g e ( s ) 

ORS 6 5 6 . 2 3 6 ( 1 ) 9 0 3 , 1 9 9 1 , 2 0 7 1 , 2 1 1 5 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) 1843,2093 
ORS 6 5 6 . 2 3 6 ( 1 ) ( b ) 1843 
ORS 6 5 6 . 2 3 6 ( 2 ) 2093 
ORS 656.245 1 5 2 , 2 6 8 , 2 9 8 , 3 8 1 , 5 0 3 , 8 7 1 , 9 9 3 , 1 0 8 7 , 1 1 2 0 , 1 1 4 6 , 

1 2 3 7 , 1 5 2 2 , 1 5 3 8 , 1 7 3 1 , 2 0 9 3 , 2 1 0 4 
ORS 6 5 6 . 2 4 5 ( 1 ) 5 4 , 8 1 , 2 9 8 , 3 2 4 , 4 1 5 , 4 6 3 , 4 8 3 , 6 1 2 , 6 5 5 , 8 2 8 , 8 2 9 , 

8 5 4 , 9 1 0 , 9 1 2 , 9 8 7 , 1 0 7 2 , 1 1 2 0 , 1 1 2 4 , 1 1 4 6 , 1 2 4 2 , 1 3 2 9 , 1 3 5 8 , 1 3 9 6 , 1 5 2 2 , 1 5 3 2 , 1 5 3 8 , 1 5 5 8 , 
1 5 9 7 , 1 6 0 1 , 1 6 1 2 , 1 6 9 0 , 1 7 0 2 , 1 7 9 3 , 1 9 1 5 , 1 9 2 3 , 1 9 6 7 , 1 9 8 9 , 2 0 3 0 , 2 1 2 8 , 2 1 2 9 , 2 1 7 4 , 2 1 8 0 

ORS 6 5 6 . 2 4 5 ( 2 ) 150,655 
ORS 6 5 6 . 2 4 5 ( 3 ) 107,651,828,1120 
ORS 6 5 6 . 2 4 5 ( 4 ) 1538,1989,2129 
ORS 656.248 485,1237 
ORS 656.252 298,651,1237 
ORS 6 5 6 . 2 5 2 ( 1 ) 1615 
ORS 6 5 6 . 2 5 2 ( 2 ) ( b ) 812 
ORS 656.254 298,1237 
ORS 656.262 2 1 8 , 2 3 8 , 2 5 1 , 5 7 6 , 6 7 6 , 8 6 4 , 1 2 4 7 , 1 3 7 7 , 1 4 1 1 , 

1 6 6 8 , 1 6 9 0 , 1 7 7 0 , 1 8 6 7 
ORS 6 5 6 . 2 6 2 ( 1 ) 822,892 
ORS 6 5 6 . 2 6 2 ( 2 ) 9 8 1 , 1 0 2 6 , 1 8 5 7 , 2 0 4 9 
ORS 6 5 6 . 2 6 2 ( 3 ) 274,524 
ORS 6 5 6 . 2 6 2 ( 4 ) 2 6 4 , 3 1 1 , 6 3 2 , 1 2 4 7 , 1 7 7 3 , 1 8 5 0 , 1 8 7 9 , 2 1 8 0 
ORS 6 5 6 . 2 6 2 ( 6 ) 2 7 , 3 5 , 2 6 8 , 3 0 4 , 5 2 4 , 6 1 2 , 6 3 5 , 8 1 9 , 9 3 6 , 9 9 3 , 1 1 9 7 , 

1 2 4 7 , 1 3 0 6 , 1 5 3 2 , 1 5 9 7 , 1 6 6 8 , 1 7 5 0 , 1 7 5 4 , 1 8 5 0 , 1 8 6 3 , 1 9 6 5 , 2 0 1 0 
ORS 6 5 6 . 2 6 2 ( 6 ) ( a ) 1625 
ORS 6 5 6 . 2 6 2 ( 6 ) ( b ) 635 
ORS 6 5 6 . 2 6 2 ( 8 ) 1247,1411,1850 
ORS 6 5 6 . 2 6 2 ( 9 ) 1042,2178,2180 
ORS 6 5 6 . 2 6 2 ( 1 0 ) 2 7 , 3 5 , 5 3 , 7 3 , 1 1 2 , 1 5 6 , 2 6 8 , 2 7 4 , 2 8 4 , 2 9 8 , 3 1 1 , 3 3 0 , 

3 6 1 , 3 6 7 , 3 8 1 , 4 1 1 , 4 1 3 , 4 3 7 , 4 6 7 , 4 7 3 , 4 7 6 , 5 0 3 , 5 2 4 , 5 5 8 , 6 3 5 , 6 7 6 , 7 0 9 , 8 1 0 , 8 1 9 , 8 2 9 , 9 0 5 , 
9 1 9 , 9 3 6 , 9 6 8 , 9 8 1 , 9 9 3 , 1 0 0 3 , 1 0 4 7 , 1 0 6 1 , 1 0 8 6 , 1 0 8 7 , 1 1 3 4 , 1 1 5 4 , 1 1 7 5 , 1 2 2 3 , 1 2 4 6 , 1 2 5 0 , 
1 3 1 2 , 1 3 2 1 , 1 3 2 9 , 1 3 5 2 , 1 3 6 5 , 1 5 2 8 , 1 5 3 2 , 1 5 5 5 , 1 5 8 8 , 1 5 9 7 , 1 6 1 9 , 1 6 5 9 , 1 6 6 8 , 1 6 9 0 , 1 7 50, 
1 7 5 8 , 1 7 6 3 , 1 8 3 6 , 1 8 4 7 , 1 8 5 0 , 1 8 6 3 , 1 8 7 5 , 1 8 7 9 , 1 9 0 0 , 2 0 4 9 , 2 1 3 5 , 2 1 6 0 

ORS 6 5 6 . 2 6 2 ( 1 2 ) 8 0 , 6 6 5 , 9 1 9 , 1 0 0 3 , 1 0 8 6 , 1 8 2 8 
ORS 6 5 6 . 2 6 3 ( 6 ) 2135 
ORS 656.265 5 6 9 , 6 5 0 , 6 7 4 , 1 0 1 3 , 1 3 6 0 , 1 5 7 5 , 1 6 5 2 
ORS 6 5 6 . 2 6 5 ( 1 ) 1551,1575,1652 
ORS 6 5 6 . 2 6 5 ( 2 ) 1 5 5 1 
ORS 6 5 6 . 2 6 5 ( 4 ) 1403 
ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) 5 6 9 , 1 0 1 3 , 1 1 2 7 , 1 4 0 3 , 1 5 5 1 , 1 5 7 5 , 1 6 5 2 
ORS 6 5 6 . 2 6 5 ( 4 ) ( b ) 1 5 5 1 , 1575 
ORS 6 5 6 . 2 6 5 ( 4 ) ( c ) 1551,1575 
ORS 6 5 6 . 2 6 5 ( 4 ) ( d ) 1 5 5 1 
ORS 6 5 6 . 2 6 5 ( 5 ) 875,1127 
ORS 656.266 1 0 3 9 , 1 5 1 6 , 1 9 3 4 
ORS 656.268 2 6 3 , 3 0 4 , 4 9 3 , 4 9 9 , 5 5 4 , 6 3 9 , 6 6 5 , 6 9 9 , 8 9 2 , 9 1 9 , 9 4 5 , 

1 0 7 2 , 1 0 8 6 , 1 1 8 3 , 1 6 7 4 , 1 6 8 0 , 1 8 0 2 , 1 8 3 6 , 1 9 4 8 , 1 9 6 9 , 1 9 7 2 
ORS 6 5 6 . 2 6 8 ( 1 ) 2 4 0 , 4 2 5 , 5 3 6 , 5 5 4 , 7 1 6 , 1 6 9 0 , 1 7 1 7 , 1 7 7 5 , 1 9 7 6 
ORS 6 5 6 . 2 6 8 ( 2 ) 1 5 4 , 2 6 3 , 4 2 5 , 5 3 8 , 6 1 5 , 1 0 7 2 , 1 5 4 9 , 1 8 7 9 
ORS 6 5 6 . 2 6 8 ( 2 ) ( a ) 1969,2180 
ORS 656 . 2 6 8 ( 2 ) ( c ) 554,615,1072 
ORS 6 5 6 . 2 6 8 ( 3 ) 1 9 , 8 0 , 2 4 0 , 3 0 4 , 3 2 4 , 4 0 6 , 6 1 5 , 1 3 6 3 , 2 1 8 0 
ORS 656 . 2 6 8 ( 3 ) ( a ) 1177,2160 
ORS 6 5 6 . 2 6 8 ( 3 ) ( f ) 1003,1329 
ORS 6 5 6 . 2 6 8 ( 4 ) 456,2180 
ORS 6 5 6 . 2 6 8 ( 5 ) 4 5 6 , 5 1 7 , 8 0 8 , 1 8 3 2 , 1 8 9 6 , 2 1 8 0 



ORS 6 5 6 . 2 6 8 ( 6 ) 1183,1625 
ORS 6 5 6 . 2 6 8 ( 8 ) 635,1625 
ORS 6 5 6 . 2 6 8 ( 1 0 ) 3 9 7 , 5 2 6 , 5 3 8 , 1 9 4 1 , 2 1 7 8 , 2 1 8 0 
ORS 6 5 6 . 2 6 8 ( 1 3 ) 2178 
ORS 6 5 6 . 2 7 0 635 
ORS 6 5 6 . 2 7 3 8 0 , 9 8 , 1 4 6 , 2 5 6 , 2 8 7 , 3 7 7 , 4 1 5 , 5 0 3 , 6 0 0 , 6 5 9 , 7 1 4 , 

8 0 8 , 8 6 1 , 8 9 2 , 9 1 9 , 9 7 7 , 1 0 8 2 , 1 0 8 6 , 1 1 0 1 , 1 2 1 1 , 1 6 0 9 , 1 7 3 1 , 1 7 4 5 , 1 8 4 6 , 1 9 5 1 , 2 1 0 4 , 2 1 8 0 
ORS 6 5 6 . 2 7 3 ( 1 ) 2 3 , 3 5 , 9 1 , 9 8 , 1 4 6 , 2 4 8 , 2 5 6 , 2 8 2 , 3 8 1 , 3 8 5 , 4 1 5 , 4 5 6 , 

5 5 8 , 6 6 9 , 9 1 2 , 1 0 2 1 , 1 2 8 6 , 1 5 1 1 , 2 1 3 5 
ORS 6 5 6 . 2 7 3 ( 3 ) 5 3 , 9 8 , 1 7 5 , 5 5 8 , 1 0 2 1 , 1 0 6 1 , 1 6 9 0 , 2 1 8 0 
ORS 6 5 6 . 2 7 3 ( 4 ) 1 9 , 1 4 6 , 2 6 3 , 4 7 6 , 6 3 1 , 1 1 0 1 , 1 7 9 2 
ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) 1 9 , 3 9 1 , 6 3 1 , 9 1 9 , 1 0 8 6 , 1 3 3 8 
ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) 1 9 , 6 3 1 , 6 6 5 , 9 1 9 , 1 0 8 6 , 1 7 9 2 
ORS 6 5 6 . 2 7 3 ( 4 ) ( c ) 1 9,631,983,1832 
ORS 6 5 6 . 2 7 3 ( 6 ) . . . 2 8 4 , 5 5 8 , 7 9 9 , 1 0 2 1 
ORS 6 5 6 . 2 7 4 ( 1 ) 1575 
ORS 656.278 2 5 , 8 0 , 3 5 6 , 3 7 7 , 5 0 1 , 6 3 9 , 6 5 9 , 6 8 0 , 7 1 1 , 8 0 8 , 9 2 4 , 

9 4 9 , 1 0 6 1 , 1 2 1 1 , 1 3 5 1 , 1 5 2 8 , 1 5 2 8 , 1 6 0 9 , 1 7 9 2 , 1 9 4 8 , 2 1 0 4 
ORS 6 5 6 . 2 7 8 ( 1 ) 1 9 , 3 5 6 , 4 7 6 , 5 5 7 , 7 1 1 , 9 8 3 , 2 1 6 8 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) 2 5 , 6 2 , 9 0 , 1 0 2 , 1 3 8 , 1 3 9 , 1 5 6 , 1 8 7 , 2 1 9 , 3 3 0 , 3 5 5 , 

6 3 9 , 6 6 3 , 7 1 1 , 8 2 7 , 9 2 4 , 1 3 5 1 , 1 5 2 0 , 1 5 3 8 , 1 6 0 8 , 1 6 1 8 , 1 8 3 2 , 2 1 6 8 
ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) 1 5 6 , 3 5 6 , 5 0 1 
ORS 6 5 6 . 2 7 8 ( 2 ) 557 
ORS 6 5 6 . 2 7 8 ( 3 ) 924,2139 
ORS 656 . 2 7 8 ( 5 ) 680 
ORS 6 5 6 . 2 8 3 t o .304 1650 
ORS 6 5 6 . 2 8 3 4 8 , 2 9 8 , 4 8 5 , 4 9 3 , 6 2 6 , 6 3 5 , 6 7 0 , 9 3 9 , 1 4 1 1 , 1 7 1 3 , 

1 9 0 7 , 1 9 2 3 , 1 9 4 6 , 2 0 5 5 
ORS 6 5 6 . 2 8 3 ( 1 ) 4 8 , 6 8 , 4 1 1 , 4 1 3 , 8 4 6 , 1 4 1 1 , 2 1 8 0 
ORS 6 5 6 . 2 8 3 ( 2 ) 2 0 9 , 4 0 9 , 7 8 5 , 1 2 2 8 , 1 4 0 3 , 1 4 1 1 , 1 7 7 8 
ORS 6 5 6 . 2 8 3 ( 4 ) 2 6 7 , 8 7 5 , 1 2 4 0 , 1 5 9 4 
ORS 6 5 6 . 2 8 3 ( 5 ) 618,875 
ORS 6 5 6 . 2 8 3 ( 6 ) 875 
ORS 6 5 6 . 2 8 3 ( 7 ) 3 4 6 , 3 5 1 , 4 0 5 , 4 6 7 , 6 2 1 , 6 5 0 , 7 8 4 , 8 1 9 , 8 3 2 , 8 4 2 , 8 6 5 , 

8 7 3 , 8 8 7 , 8 9 0 , 9 2 5 , 9 3 0 , 9 8 5 , 1 0 0 0 , 1 0 0 8 , 1 0 1 8 , 1 0 2 9 , 1 0 5 6 , 1 0 8 4 , 1 0 9 3 , 1 0 9 6 , 1 1 1 2 , 1 1 3 3 , 
1 1 3 7 , 1 1 5 1 , 1 1 6 1 , 1 1 6 4 , 1 1 7 9 , 1 2 0 0 , 1 2 0 6 , 1 2 0 9 , 1 2 2 3 , 1 2 2 8 , 1 2 7 5 , 1 2 9 7 , 1 3 1 5 , 1 3 5 2 , 1 3 7 3 , 
1 5 2 6 , 1 5 4 4 , 1 5 6 5 , 1 6 3 5 , 1 6 4 0 , 1 6 5 4 , 1 6 6 2 , 1 6 7 6 , 1 6 8 3 , 1 7 0 7 , 1 8 2 0 , 1 8 4 0 , 1 8 4 7 , 1 8 7 3 , 1 8 7 6 , 
1 9 3 4 , 1 9 5 0 , 2 0 0 1 , 2 0 1 6 , 2 0 2 2 , 2 0 3 9 , 2 0 6 2 , 2 0 9 4 , 2 1 0 4 , 2 1 0 9 , 2 1 1 7 , 2 1 6 8 

ORS 6 5 6 . 2 8 3 ( 9 ) 875 
ORS 6 5 6 . 2 8 9 ( 1 ) 437,875 
ORS 6 5 6 . 2 8 9 ( 2 ) 437 
ORS 6 5 6 . 2 8 9 ( 3 ) 6 8 , 1 4 2 , 1 8 8 , 1 9 2 , 1 9 8 , 2 4 6 , 2 7 0 , 3 9 5 , 4 3 7 , 4 4 6 , 4 5 4 , 

5 0 9 , 6 2 6 , 8 7 5 , 9 2 2 , 9 3 9 , 1 0 3 5 , 1 0 5 2 , 1 0 7 9 , 1 2 3 9 , 1 3 5 6 , 1 6 6 7 , 1 7 6 5 , 1 9 6 1 , 1 9 8 9 , 2 1 8 0 
ORS 6 5 6 . 2 8 9 ( 4 ) 5 1 5 , 9 3 9 , 9 3 9 , 1 5 1 9 
ORS 656 . 2 9 1 ( 3 ) ( c ) 875 
ORS 656.295 6 8 , 1 4 2 , 1 8 8 , 1 9 2 , 2 4 6 , 3 9 5 , 4 5 4 , 5 0 9 , 6 2 6 , 6 5 0 , 6 9 5 , 

8 7 5 , 9 2 2 , 1 0 3 5 , 1 0 5 2 , 1 2 3 9 , 1 3 5 6 , 1 3 7 7 , 1 4 1 3 , 1 6 6 7 , 1 7 6 5 , 1 9 6 1 , 2 0 5 5 , 2 1 7 7 
ORS 6 5 6 . 2 9 5 ( 1 ) 1 4 2 , 1 9 2 , 2 0 2 , 2 3 9 , 1 3 5 6 , 1 9 6 1 
ORS 6 5 6 . 2 9 5 ( 2 ) 1 4 2 , 1 8 8 , 2 4 6 , 4 5 4 , 5 0 9 , 9 2 2 , 1 0 3 5 , 1 0 5 2 , 1 2 3 9 , 1 3 5 6 , 

1 9 6 1 
ORS 6 5 6 . 2 9 5 ( 3 ) 6 8 , 4 6 2 , 6 5 1 , 8 7 5 , 2 1 1 3 
ORS 6 5 6 . 2 9 5 ( 4 ) 198 
ORS 6 5 6 . 2 9 5 ( 5 ) 9 7 , 1 3 6 , 1 7 7 , 2 5 9 , 2 6 4 , 3 0 4 , 3 1 4 , 3 9 7 , 4 1 1 , 4 2 0 , 4 4 7 , 

4 6 2 , 4 6 7 , 4 9 0 , 5 1 5 , 5 2 2 , 5 8 6 , 6 5 1 , 6 6 2 , 6 7 0 , 7 8 5 , 8 3 2 , 8 3 5 , 8 4 2 , 8 8 7 , 8 9 0 , 8 9 2 , 9 2 5 , 9 2 8 , 9 3 0 , 
9 5 8 , 9 8 5 , 9 9 1 , 1 0 0 0 , 1 0 0 8 , 1 0 1 3 , 1 0 1 8 , 1 0 2 6 , 1 0 2 9 , 1 0 4 5 , 1 0 5 6 , 1 0 7 9 , 1 0 8 7 , 1 0 9 1 , 1 0 9 3 , 1 0 9 6 , 
1 1 1 2 , 1 1 3 7 , 1 1 5 1 , 1 1 5 9 , 1 1 6 1 , 1 1 6 4 , 1 1 7 9 , 1 1 9 4 , 1 2 0 0 , 1 2 0 9 , 1 2 2 3 , 1 2 2 8 , 1 2 7 5 , 1 2 9 7 , 1 3 0 7 , 
1 3 3 2 , 1 3 5 2 , 1 3 5 4 , 1 3 7 3 , 1 3 7 7 , 1 5 2 6 , 1 5 6 5 , 1 6 1 5 , 1 6 2 5 , 1 6 3 4 , 1 6 4 0 , 1 6 5 0 , 1 6 5 4 , 1 6 6 2 , 1 6 7 6 , 
1 6 8 3 , 1 7 0 7 , 1 7 1 7 , 1 7 3 3 , 1 7 5 2 , 1 8 3 6 , 1 8 4 0 , 1 8 4 5 , 1 8 4 7 , 1 8 6 3 , 1 8 7 3 , 1 9 2 3 , 2 0 0 1 , 2 0 1 6 , 2 0 1 9 , 
2 0 3 9 , 2 0 6 2 , 2 0 6 6 , 2 0 8 5 , 2 0 9 4 , 2 1 1 7 , 2 1 7 8 



Van N a t t a ' s ORS C i t a t i o n s 2259 

S t a t u t e P a g e ( s ) 

ORS 6 5 6 . 2 9 5 ( 6 ) 1 0 3 , 1 8 8 , 2 0 2 , 4 4 6 , 1 9 2 3 
ORS 6 5 6 . 2 9 5 ( 8 ) 3 1 , 5 9 , 1 5 7 , 4 4 6 , 4 5 4 , 6 9 5 , 8 5 3 , 9 7 2 , 1 2 4 1 , 1 8 1 3 , 

2 1 7 7 , 2 1 8 0 
ORS 6 5 6 . 2 9 8 2144,2177 
ORS 6 5 6 . 2 9 8 ( 6 ) 6 9 5 , 6 9 8 , 7 0 5 , 7 2 2 , 8 7 5 , 1 3 0 9 , 1 3 9 6 , 2 1 2 4 , 2 1 6 8 
ORS 656 .301 719 
ORS 656 . 3 0 1 ( 2 ) 719 
ORS 6 5 6 . 3 0 7 2 5 , 7 6 , 9 0 , 1 3 2 , 1 5 2 , 1 6 1 , 1 8 1 , 1 8 3 , 2 4 4 , 3 0 9 , 3 2 2 , 

3 4 3 , 3 6 7 , 3 6 9 , 4 0 6 , 4 9 5 , 5 4 6 , 6 0 6 , 6 1 7 , 6 7 6 , 6 9 3 , 8 5 8 , 8 8 9 , 9 4 9 , 9 5 1 , 9 5 5 , 9 7 1 , 9 9 1 , 9 9 7 , 1 0 6 1 , 
1 2 1 3 , 1 2 2 1 , 1 3 0 9 , 1 3 1 1 , 1 3 3 6 , 1 3 7 7 , 1 4 1 7 , 1 4 3 3 , 1 5 8 4 , 1 6 3 0 , 1 7 4 7 , 1 8 2 3 , 1 8 5 7 , 1 8 9 6 , 1 9 8 1 , 
2 0 2 3 , 2 0 3 7 , 2 0 4 7 , 2 0 7 7 , 2 0 8 8 , 2 1 2 1 , 2 1 6 7 

ORS 6 5 6 . 3 0 7 ( 1 ) 676,1213 
ORS 6 5 6 . 3 0 7 ( 1 ) ( b ) 25 
ORS 6 5 6 . 3 0 7 ( 2 ) 2 4 4 , 3 2 2 , 3 3 1 , 4 4 9 , 5 1 2 , 8 9 8 , 9 4 9 , 9 8 3 , 9 9 1 , 1 1 3 1 , 

1 8 2 3 , 2 0 6 6 , 2 0 7 2 
ORS 6 5 6 . 3 0 7 ( 3 ) 4 8 8 , 5 6 5 , 6 7 6 , 1 9 7 9 , 1 9 8 1 , 2 1 2 1 
ORS 6 5 6 . 3 0 7 ( 5 ) 1 7 3 , 3 0 9 , 3 3 1 , 3 6 9 , 8 7 5 , 9 4 9 , 9 9 1 , 1 0 6 0 , 1 4 1 7 , 1 4 3 3 , 

1 4 3 5 , 2 0 2 3 , 2 0 4 7 , 2 0 7 7 , 2 1 6 7 
ORS 6 5 6 . 3 1 0 ( 2 ) 6 5 1 
ORS 6 5 6 . 3 1 3 4 4 6 , 9 8 1 
ORS 6 5 6 . 3 1 3 ( 1 ) 7 3 , 1 8 8 , 1 9 8 , 6 0 6 , 8 8 5 
ORS 6 5 6 . 3 1 3 ( 2 ) 4 8 3 , 8 9 7 , 1 1 1 3 
ORS 6 5 6 . 3 1 3 ( 4 ) 606,875,977 
ORS 6 5 6 . 3 1 9 4 9 3 , 5 3 3 , 6 0 0 , 1 3 0 8 , 2 1 8 0 
ORS 6 5 6 . 3 1 9 ( 1 ) 1 0 4 , 6 4 4 , 6 7 9 , 8 6 4 , 1 7 1 3 , 2 1 2 4 
ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) 3 7 5 , 4 0 0 , 4 4 7 , 5 3 3 , 6 0 8 , 6 1 8 , 8 6 4 , 1 5 3 1 , 1 6 8 2 , 1 9 7 9 , 

2 0 3 0 
ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) 4 0 0 , 4 4 7 , 5 3 3 , 6 0 8 , 6 1 8 , 8 6 4 , 1 3 6 5 , 1 5 3 1 , 1 6 8 2 , 1 9 7 9 , 

2 0 3 0 , 2 1 2 4 
ORS 6 5 6 . 3 1 9 ( 4 ) 6 8 , 4 7 7 , 6 0 0 , 8 6 1 , 1 7 7 8 
ORS 6 5 6 . 3 2 5 858 
ORS 6 5 6 . 3 2 5 ( 1 ) 2055 
ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) 8 46,1727,1972 
ORS 6 5 6 . 3 2 5 ( 1 ) ( b ) 1087,1727 
ORS 6 5 6 . 3 2 5 ( 2 ) 1 6 1 1 
ORS 6 5 6 . 3 2 5 ( 3 ) 2 4 5 , 4 9 3 , 1 1 8 5 , 1 5 1 6 
ORS 6 5 6 . 3 2 5 ( 4 ) 1727 
ORS 6 5 6 . 3 2 5 ( 5 ) 6 9 9 , 1 8 0 2 , 2 0 6 7 
ORS 6 5 6 . 3 2 5 ( 6 ) 493 * B o l d Page = C o u r t Case* 
ORS 6 5 6 . 3 2 7 1237,1923 
ORS 656 .327 ( 1 ) 1923 
ORS 6 5 6 . 3 2 7 ( 2 ) 1923 
ORS 6 5 6 . 3 3 1 ( 1 ) ( b ) 104 
ORS 6 5 6 . 3 4 0 ( 1 ) ( b ) ( B ) 3 8 1 
ORS 6 5 6 . 3 8 2 5 3 , 2 6 8 , 4 3 7 , 4 6 7 , 8 2 9 , 8 9 9 , 9 0 1 , 1 0 6 1 , 1 6 6 8 , 1 7 5 0 , 

1 8 3 6 , 1 8 5 7 
ORS 6 5 6 . 3 8 2 ( 1 ) 2 7 , 3 5 , 7 3 , 1 5 6 , 2 7 4 , 2 8 4 , 2 9 8 , 3 3 0 , 3 6 1 , 3 6 7 , 4 1 1 , 

4 1 3 , 3 7 4 , 5 0 3 , 5 2 4 , 6 3 5 , 6 7 6 , 8 1 0 , 8 1 9 , 8 3 9 , 8 7 5 , 8 8 5 , 8 9 9 , 9 0 1 , 9 6 8 , 9 8 1 , 9 9 3 , 1 0 0 3 , 1 0 4 7 , 
1 1 5 4 , 1 1 7 5 , 1 2 4 6 , 1 2 5 0 , 1 3 1 2 , 1 3 5 2 , 1 3 6 3 , 1 3 6 5 , 1 5 2 8 , 1 5 3 2 , 1 5 9 7 , 1 6 1 9 , 1 6 5 9 , 1 6 6 8 , 1 6 9 0 , 
1 7 5 0 , 1 7 5 4 , 1 7 6 3 , 1 8 4 7 , 1 8 5 7 , 1 8 6 0 , 1 8 7 5 , 1 8 7 9 , 1 9 5 1 , 2 0 4 7 , 2 0 8 2 , 2 1 6 0 

ORS 6 5 6 . 3 8 2 ( 2 ) 2 3 , 7 3 , 7 6 , 7 9 , 9 8 , 1 4 9 , 1 5 4 , 1 7 3 , 1 8 3 , 2 6 3 , 3 2 6 , 3 6 2 , 
3 6 9 , 3 9 7 , 4 5 7 , 5 1 6 , 5 6 8 , 5 8 3 , 7 0 4 , 7 1 9 , 8 3 5 , 8 3 8 , 8 3 8 , 8 7 1 , 8 7 5 , 9 0 1 , 9 3 2 , 1 0 0 3 , 1 0 1 6 , 1 0 4 4 , 
1 1 1 6 , 1 1 8 5 , 1 2 4 3 , 1 2 8 1 , 1 3 3 4 , 1 3 3 9 , 1 4 1 6 , 1 4 1 7 , 1 4 3 3 , 1 4 3 5 , 1 5 6 4 , 1 6 5 0 , 1 6 8 6 , 1 8 5 7 , 1 8 6 3 , 
1 9 4 1 , 1 9 8 9 , 1 9 9 4 , 2 0 3 5 , 2 0 3 7 , 2 0 5 0 , 2 1 7 3 

ORS 6 5 6 . 3 8 2 ( 3 ) 1857,2085 
ORS 6 5 6 . 3 8 2 ( 4 ) 875,1857 
ORS 6 5 6 . 3 8 6 1 4 3 1 , 1 4 3 3 , 1 8 5 7 , 2 0 8 2 
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ORS 6 5 6 . 3 8 6 ( 1 ) 1 , 1 , 2 3 , 3 1 , 5 3 , 8 3 , 2 0 6 , 2 3 8 , 2 7 9 , 3 0 9 , 3 6 7 , 3 9 7 , 4 7 6 , 
5 2 6 , 6 1 1 , 7 0 4 , 8 3 5 , 8 7 5 , 9 3 5 , 9 4 9 , 9 5 5 , 1 2 8 8 , 1 3 0 9 , 1 3 1 1 , 1 4 1 7 , 1 4 3 1 , 1 4 3 3 , 1 4 3 5 , 1 6 5 9 , 1 8 6 2 , 
1 9 5 8 , 2 0 3 7 , 2 0 7 7 , 2 0 8 2 , 2 0 8 8 , 2 1 6 7 

ORS 6 5 6 . 3 8 6 ( 2 ) 1 , 2 3 , 2 0 6 , 2 3 8 , 2 7 9 , 3 9 7 , 5 0 0 , 6 1 1 , 8 7 5 , 9 0 3 , 1 4 3 3 , 
1686 

ORS 656.388 279,527,1413 
ORS 6 5 6 . 3 8 8 ( 1 ) 1 , 2 , 3 3 7 , 8 3 5 , 1 3 0 9 , 1 4 1 3 , 1 5 9 1 
ORS 6 5 6 . 3 8 8 ( 2 ) 704,875,1433,1435 
ORS 6 5 6 . 3 8 8 ( 3 ) 670 
ORS 656.390 2085 
ORS 6 5 6 . 4 1 9 ( 1 ) 1377,1384 
ORS 6 5 6 . 4 1 9 ( 3 ) 1828 
ORS 6 5 6 . 4 1 9 ( 5 ) 647 
ORS 656.423 647 
ORS 656 .427 ( 1 ) 647 
ORS 656.576 9 6 8 , 1 0 4 2 , 1 0 9 8 , 1 6 0 9 , 1 7 8 9 , 2 0 5 7 
ORS 656.578 t h r o u g h 595 2 1 1 1 
ORS 656.578 1 9 3 , 1 0 4 2 , 1 6 0 9 , 1 7 8 9 , 2 1 4 4 
ORS 656.580 687 
ORS 6 5 6 . 5 8 0 ( 2 ) 2140,2144 
ORS 656.583 687 
ORS 656.587 3 3 5 , 4 9 2 , 6 8 7 , 1 2 1 1 , 1 3 4 8 , 2 1 1 1 , 2 1 4 4 
ORS 656.588 875 
ORS 656.591 689 
ORS 6 5 6 . 5 9 1 ( 2 ) 687,689 
ORS 656.593 193,687,967,1789,2144 
ORS 6 5 6 . 5 9 3 ( 1 ) 5 0 , 1 9 3 , 3 7 7 , 6 5 9 , 6 8 7 , 6 8 9 , 9 6 7 , 1 0 9 8 , 1 2 1 1 , 1 6 0 9 , 

1 7 8 9 , 2 0 5 7 , 2 1 4 0 
ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) 5 0 , 1 9 3 , 6 5 9 , 9 6 7 , 1 0 9 8 , 2 0 5 7 
ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) 659 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) 8 0 , 1 9 3 , 3 7 7 , 6 5 9 , 1 2 1 1 , 1 6 0 9 , 1 7 8 9 
ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) 8 0 , 1 9 3 , 3 7 7 , 6 5 9 , 1 2 1 1 , 1 6 0 9 , 1 7 8 9 
ORS 6 5 6 . 5 9 3 ( 2 ) 5 0 , 1 9 3 , 6 5 9 , 1 2 1 1 , 1 6 0 9 
ORS 6 5 6 . 5 9 3 ( 3 ) 5 0 , 1 9 3 , 3 3 5 , 3 7 7 , 4 9 2 , 6 5 9 , 6 5 9 , 6 8 9 , 1 1 9 9 , 1 2 1 1 , 

1 3 4 8 , 1 6 0 9 , 1 7 8 9 , 2 1 1 1 , 2 1 4 0 , 2 1 4 4 
ORS 6 5 6 . 5 9 3 ( 4 ) 1789 
ORS 656.595 1098,2057 
ORS 656.625 6 2 , 9 0 , 1 0 2 , 1 3 8 , 1 5 6 , 1 5 6 , 3 3 0 , 5 0 1 , 6 3 9 , 6 6 3 , 8 2 4 , 

1 1 2 0 , 1 3 5 1 , 1 5 2 8 , 1 6 0 8 
ORS 656.704 626,1923,1946 
ORS 6 5 6 . 7 0 4 ( 1 ) 687,689,2055 
ORS 6 5 6 . 7 0 4 ( 2 ) 485,676,2055 
ORS 6 5 6 . 7 0 4 ( 3 ) 4 1 1 , 4 1 3 , 4 8 8 , 5 1 2 , 5 6 5 , 6 2 6 , 6 6 9 , 6 7 0 , 6 8 0 , 6 8 9 , 7 0 8 , 

9 8 3 , 1 1 3 1 , 1 9 7 9 , 1 9 8 1 , 2 0 5 5 , 2 1 2 1 
ORS 656.708 669,680 
ORS 6 5 6 . 7 0 8 ( 3 ) 48 
ORS 656.724 8 7 1 
ORS 656.726 44,467,1008 
ORS 6 5 6 . 7 2 6 ( 2 ) 6 8 , 4 8 5 , 4 8 8 , 5 6 5 , 1 9 7 9 , 1 9 8 1 , 2 1 2 1 
ORS 6 5 6 . 7 2 6 ( 3 ) 676 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) 7 8 4 , 8 3 2 , 8 7 3 , 1 0 2 9 , 1 0 9 3 , 1 2 2 3 , 1 2 7 5 , 1 3 1 5 , 1 5 4 4 , 

1 8 2 0 , 1 8 7 6 , 1 9 3 4 , 1 9 5 0 , 1 9 9 5 , 2 1 0 9 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) 4 6 7 , 8 8 7 , 9 2 5 , 9 3 0 , 1 0 0 0 , 1 0 1 8 , 1 0 9 6 , 1 1 3 7 , 1 1 5 1 , 

1 1 6 1 , 1 1 7 9 , 1 3 5 2 , 1 3 7 3 , 1 5 6 5 , 1 6 3 5 , 1 6 4 0 , 1 6 6 2 , 1 6 7 6 , 1 7 0 7 , 1 7 3 9 , 1 8 1 6 , 1 8 4 0 , 1 8 4 7 , 2 0 0 1 , 
2 0 1 6 , 2 0 3 9 , 2 0 6 2 , 2 0 9 4 

ORS 6 5 6 . 7 2 6 ( 4 ) 4 1 3 , 4 7 7 , 4 8 5 , 6 1 7 , 6 5 1 , 9 4 9 , 1 7 9 8 , 1 8 4 4 
ORS 6 5 6 . 7 2 7 ( C ) 854 
ORS 656.735 274,370 
ORS 6 5 6 . 7 3 5 ( 4 ) 374 



Van N a t t a ' s ORS C i t a t i o n s 2261 

S t a t u t e Page ( s ) 

ORS 656.740 370 
ORS 656.740(1) 370,641 
ORS 656.740(3) 48,1933,1946 
ORS 656.740(4) 48,1933,1946 
ORS 656 .740(4) ( c ) 370,626 
ORS 656.794 1989 
ORS 656.802 532,591,592,597,816,901,1144,1218,1261,1272, 

1284,1300,1699,1900,1981,2008 
ORS 656.802(1) 225,271,447,453,633,640,794,1006,1102,1140, 

1149,1193,12 59,1309,1318,1399,1595,1711,1781,1981 
ORS 656.802(1) (a) 2,163,203,220,225,447,698,777,1102,1140, 

1261,1286,1300,1345,1573,1665,1699,1733,1737,1781,2051,2082 
ORS 656.802(1) (b) 225,513,1102,1170,1193,1261,1286,1555,1573, 

1588,1699,1705,1760,1900,1959,1993 
ORS 656.802(1) ( c ) 225,271,453,532,591,597,633,640,794,816,901, 

915,1006,1102,1140,1149,1172,1193,1255,1259,1261,12 72,1284,1286,1300,1318, 
1354,1573,1595,1644,1684,1699,1704,1711,1781,1887,1981,2051,2080 

ORS 656.802(2) 592,804,932,1102,1705,1928,2008 
ORS 656.802(2) ( a ) 513,1102,1555,1705,1900,1928,1993 
ORS 656.802(2) ( b ) 1102,1170,1555,1705,1760,1900,1928,2102 
ORS 656 .802(2) ( c ) 513,1102,1286,1555,1705,1900,1928,1993 
ORS 656 .802(2) (d) 513,1555,1705,1760,1900,1928,1993,2102 
ORS 656.802(3) 932 
ORS 656.804 1733,2171 
ORS 656.807(1) 16,1013,1399 
ORS 657 .155 425 
ORS 659.415 2071 
ORS 677 .495 298 
ORS 684.015(3) 436 
ORS 687 .011(4) 298 
ORS 687 .021(2) 298 
ORS 687.031(1) 298 

ADMINISTRATIVE RULE CITATIONS 

Rule Page (s) 

OAR 137-76-010(7) 562 
OAR 137-76-030 1795 
OAR 137-76-030(1) 1795 
OAR 137-76-030(2) 1795 
OAR 4 3 0 - 0 9 - 0 1 0 ( 3 ) ( a ) 1519 
OAR 436-10-005(9) 298,1532 
OAR 436-10-005(17) 298,1532 
OAR 436-10-030 1615 
OAR 436-10-030(10) 411,413,899,993,1615 
OAR 436-10-040 131,150 
OAR 
OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) 463,829,1396,1793,1850 
OAR 436-10-040(4) 1237 
OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( a ) 2030 
OAR 436-10-040(7) 1538,1597,1989,2129 
OAR 436-10-040(8) 603,612,636,1967,2129 
OAR 436-10-040(9) 131 
OAR 
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OAR 436-10-040(13) 131 
OAR 436-10-050 1120 
OAR 436-10-050(1) 1120 
OAR 436-10-050(2) 298,1120,1532 
OAR 436-10-050(3) 1120 
OAR 436-10-050(4) 1120 
OAR 4 3 6 - 1 0 - 0 6 0 ( 4 ) ( a ) 53 
OAR 436-10-090 27 
OAR 436-10-090(1) 27,1237 
OAR 436-10-090(2) 1237 
OAR 436-10-090(5) 1237 
OAR 436-10-090(6) 1306 
OAR 436-10-090(10) 1850 
OAR 436-10-090(20) 651 
OAR 436-10-090(21) 485 
OAR 436-10-100 655,1727 
OAR 436-10-100(2) 1972 
OAR 436-10-110 298,1237 
OAR 4 3 6 - 1 0 - 1 1 0 ( 3 ) ( b ) 298 
OAR 436-10-110(5) 1306,2055 
OAR 4 3 6 - 1 0 - 1 1 0 ( 5 ) ( a ) 1306 
OAR 436-15-010(6) 108 
OAR 436-30-005(2) 1228 
OAR 436-30-005(9) 1177 
OAR 436-30-030 1003 
OAR 436-30-030(7) 1183 
OAR 436-30-065(5) 493 
OAR 436-30-065(6) 493 
OAR 436-30-330 508 
OAR 436-30-330 e t seq 387 
OAR 436-30-340 508 
OAR 436-30-380 e t seq 32,146,161,166,177,221,298,319,365,381,387, 

415,420,424,428,459,477,540,545,550,571,573,582,629,645,657,800,818,854,961, 
1066,1087,1112,1179,1549,1690,1707,1717,1798,1915,1937,1943,2027 

OAR 436-35-001 e t seq 467,784,832,842,873,887,890,925,930,985, 
1000,1008,1018,1029,1056,1081,1093,1096,1112,1137,1151,1161,1164,1200,1209, 
1223,1228,1275,1297,1315,1340,1372,1373,1377,1516,1544,1557,1565,1572,1581, 
1602,1605,1635,1638,1640,1654,1676,1702,1707,1739,1752,1775,1804,1814,1820, 
1824,1840,1847,1854,1873,1876,1879,1934,1950,2001,2016,202 7,2039,2045,2062, 
2085,2094,2109,2117 

OAR 436-35-002 1352 
OAR 436-35-003 841,1352,2088 
OAR 436-35-005(1) 1544,2109 
OAR 436-35-005(2) 925,1228 
OAR 4 3 6 - 3 5 - 0 0 5 ( 2 ) ( a ) 1114 
OAR 436-35-005(4) 925,1228 
OAR 436-35-010 800 
OAR 436-35-010 t h r u -260 842,887,890,985,1008,1056,1096,1112,1161, 

1164,1209,1228,1373,1557,163 5,1638,1640,1654,1662,1804,1847,1879,2039,2062, 
2094,2117 

OAR 436-35-010(1) 842,887,890,985,1008,1056,1096,1112,1161, 
1164,1209,1228,1373,1557,1602,1635,1638,1640,1654,1847,1879,2039,2062,2094, 
2117 

OAR 436-35-010(2) 873,1565,1707,1816,1879 
OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) 784,842,890,1008,1056,1096,1112,1126, 

1209,1373,1640,1662,1707,1739,1816,1824,2039,2062 
OAR 436-35-010(3) 890,985,1056,1096,1164,1209,1526,2016 
OAR 436-35-010(6) 890,1126,1164,1635,1654,1662,1739,2039,2109 
OAR 436-35-010(7) 1252,1544,2109,2120 
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OAR 436-35-010(8) 1662 
OAR 4 3 6 - 3 5 - 0 2 0 ( 2 ) ( a ) 1164 
OAR 436-35-030 1879 
OAR 436-35-030(5) 1814,1879 
OAR 436-35-030(6) 1096,1879 
OAR 436-35-040 1879 
OAR 436-35-040(2) 1814 
OAR 4 3 6 - 3 5 - 0 4 0 ( 2 ) ( a ) 1739,1879 
OAR 436-35-040(3) 1096,1879 
OAR 436-35-050 1544 
OAR 436-35-050(3) 1879 
OAR 436-35-050(6) 1814 
OAR 436-35-060 1544 
OAR 436-35-060(1) t h r u (9) 1008 
OAR 436-35-060(1) 1096,1739,1879 
OAR 436-35-060(3) 1096,1739,1879 
OAR 436-35-060(5) 1879 
OAR 436-35-060(7) 1096,1739,1879 
OAR 436-35-070 1654,1879 
OAR 436-35-070(1) 1096,1879 
OAR 436-35-070(2) 1096,1879 
OAR 436-35-070(3) 1096,1879 
OAR 436-35-070(4) 1879 
OAR 436-35-070(5) 1096,1739,1879 
OAR 436-35-070(6) 1096,1879 
OAR 436-35-070(7) 1096,1879 
OAR 436-35-070(8) 1879 
OAR 436-35-080(1) 2109 
OAR 436-35-080(3) 2109 
OAR 436-35-080(9) 2109 
OAR 436-35-080(11) 2109 
OAR 436-35-090 1654 
OAR 436-35-090(1) 2109 
OAR 436-35-100(1) 1662 
OAR 436-35-100(2) 1662,2109 
OAR 436-35-100(4) 1662 
OAR 436-35-100(6) 1662 
OAR 436-35-110 1112,1654 
OAR 436-35-110(1) 1879 
OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) 1096,1640 
OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( b ) 1879 
OAR 436-35-110(3) (a) 842, 1112, 1258 
OAR 436-35-110(3) (b) 1096,1879 
OAR 436-35-110(3) (d) 842,973,1112 
OAR 436-35-110(4) 2109 
OAR 436-35-110(4) ( f ) 1008,1032 
OAR 436-35-120(1) 1879 
OAR 436-35-120(2) 2109 
OAR 436-35-120(4) 1654 
OAR 436-35-130 e t seq 2062 
OAR 436-35-130(1) 2039 
OAR 436-35-170(1) 1126 
OAR 436-35-180(12) 1075 
OAR 436-35-190 1011 
OAR 436-35-190(2) 1164,2109 
OAR 436-35-190(4) 1164,2109 
OAR 436-35-190(6) 1075,1164 
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OAR 436-35-190(8) . . . 1164,2039 
OAR .. . 2039,2109 
OAR 436-35-190(12) . . . 1164,2039 
OAR . . . 1126,1654,2039 
OAR 436-35-200(2) . . . 1164,2039 
OAR . . . 2039,2109 
OAR 436-35-220(1) . . . 887,890,985,1056,1164,1209,1635,2016 
OAR 436-35-220(2) . . , 887,890,985,1056,1164,1209,1635,2039 
OAR . . . 890,985,1056,1164,1209,1635,2016 
OAR . . . 2039 
OAR . . . 1114 
OAR 436-35-230(3) . . 985,1056,1164,1252 
OAR . . . 1164 
OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( c ) . . 890,1056,1164,1209,1635,2016 
OAR . . , 1320,1635,2016 
OAR . . . 1056,1075,1638,2039 
OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( b ) . . . 887,2094 
OAR . . . 2109 
OAR 4 3 6 - 3 5 - 2 3 0 ( 6 ) ( b ) ( A ) . . . 1638 
OAR . . . 2039 
OAR . . . 2039 
OAR . . . 2117 
OAR . . . 890,985,1056,1209 
OAR 436-35-240(4) . . . 2039 
OAR . . . 1847 
OAR 4 3 6 - 3 5 - 2 5 0 ( 2 ) ( b ) . . . 1352 
OAR . . . 1352 
OAR . . . 1352 
OAR . . . 1352 
OAR . . . 1352 
OAR . . . 925,930,1000,1018,1137,1161,1164,1179,1200, 

1228,1297,1340,1373,1377,1516, 1565,1572,1581,1602,1605,1638,1640,1654,1676, 
1707,1752,1804,1816,1824,1840,1873,2001,2027,2039,2062,2094 

OAR 436-35-270 1602,1824 
OAR 436-35-270(1) 467,925,930,1000,1018,1137,1161,1164,1179, 

1200,1228,1297,1340,1373,1377,1516,1565,1572,1581,1605,1638,1640,1654,1676, 
1707,1816,1840,1873,2001,2027,2039,2062,2094 

OAR 436-35-270(2) 832,975 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) 467,832,925,1000,1019,1032,1070,1084,1093, 

1137,1161,1164,1179,1228,1252,1275,1297,1513,1544,1581,1605,1654,1707,1816, 
2016,2039,2045,2062,2094 

OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) 1070 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( c ) 1544 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) 1544 
OAR 436-35-280 467,832,925,1000,1019,1025,1029,1045,1070, 

1081,1084,1093,1137,1161,1164,1179,1200,1223,1228,1252,1275,1297,1315,1373, 
1513,1544,1581,1638,1640,1654,1676,1707,1816,1820,1840,1873 ,187 6,1934,2016, 
2039,2045,2062,2085,2094 

OAR 436-35-280(1) 930,1018,1059,1572,1648,1668,1676,1752,2001, 
2027 

OAR 436-35-280(2) 1676 
OAR 436-35-280(3) 1676 
OAR 436-35-280(4) 1605,1676,1707,1816 
OAR 436-35-280(5) 1676 
OAR 436-35-280(6) 1137,1605,1676,1707,1816 
OAR 436-35-280(7) 467,832,925,1000,1019,1029,1032,1070,1081, 

1084,1093,1137,1158,1161,1164,1179,1200,1223,1228,1252,1275,1297,1302,1315, 
1340,1513,1516,1544,1561,1565,1581,1602,1605,1638,1640,1654,1676,1707,1787, 
1804,1816,1820,1824,1840,1873,1876,1934,2016,2039,2045,2062,2085,2094 
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OAR 436-35-290 t h r o u g h 310 2062 
OAR 436-35-290 832,1000,1032,1070,1093,1223,1252,1275,1297, 

1340,1373,1513,1516,1581,1654,1676,1707,1873,2016,2039,2045,2085 
OAR 436-35-290(1) 2094 
OAR 436-35-290(1) (b) 1565,1568 
OAR 436-35-290(2) (b) 1200,1605,1640,1775,2062 
OAR 436-35-290(3) 925,1029,1045,1137,1161,1179,1228,1544,1602, 

1804,1820,1824,1934 
OAR 436-35-290(4) 467,1084,1164,1605,1816,1876 
OAR 436-35-300 1045,1223 
OAR 436-35-300(1) (b) 1565,1568 
OAR 436-35-300(2) (b) 1200,1373,1605,1640,1775,2062 
OAR 436-35-300(3) 467,832,1000,1032,1070,1093,1223,1252,1275, 

1297,1513,1581,1602,1654,1707,1804,1816,1824,1873,2016,2039,2045,2094 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) 1029,1029,1084,1137,1164,1179,1228,1605, 

1676,2022 
OAR 436-35-300(3) (b) 925,1161,1544,1820,1876,1934,2085 
OAR 436-35-300(4) 467,832,925,933,1000,1025,1029,1032,1070, 

1084,1093,1137,1161,1164,1179,1223,1228,1252,1275,1297,1340,1513,1516,1544, 
1568,1581,1602,1605,1654,1676,1707,1804,1816,1820,1824,1873,1876,1934,2016, 
2039,2045,2085,2094 

OAR 436-35-300(5) 467,832,933,1000,1032,1070,1084,1093,1137, 
1161,1179,1223,1228,12 52,1275,1297,1340,1513,1544,1581,1602,1605,1654,1676, 
1707,1804,1816,1820,1824,1873,1876,1934,2001,2016,2022,2039,2045,2085,2094 

OAR 436-35-300(5) (a) 925,1029,1081,1137,1161,1164,1581,1605,1824, 
1834 

OAR 436-35-300(6) 832,925,1000,1029,1032,1070,1093,1161,1164, 
1179,1228,12 75,1297,1581,1654,1820,1934,2016,2039,2045,2085,2094 

OAR 436-35-310 467,1302,1752,1816 
OAR 436-35-310(1) 1752 
OAR 4 3 6 - 3 5 - 3 1 0 ( 1 ) ( b ) 1565,1568 
OAR 436-35-310(c) & (d) 467 
OAR 436-35-310(2) 1752,2085 
OAR 436-35-310(2) (a) 1373,2085 
OAR 436-35-310(2) (b) 1200,1605,1640,1752,1775,2062 
OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( c ) 1752 
OAR 436-35-310(3) 1193,1544,1752,2085 
OAR 436-35-310(3) (a) . : 1032,1070,1084,1161,1164,1275,1297,1302, 

1513,1542,1581,1605,1634,1654,1676,1683,1707,1752,1824,1840,1873,2045,2094 
OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( b ) 1045,1516,1602,1683,1752 
OAR 436-35-310(4) 467,832,925,1019,1045,1081,1093,1137,1158, 

1179,122 3,1228,1252,1315,1516,1544,1561,1752,1804,1816,1820,1876,2001,2016, 
2039,2085 

OAR 436-35-310(4) (a) 925,1000,1032,1070,1084,1161,1164,1275,1297, 
1513,1581,1605,1654,1676,1707,1752,1840,1873,2045,2094 

OAR 436-35-310(4) (b) 925,1000,1019,1032,1070,1084,1161,1164,1179, 
1252,12 75,1297,1513,1544,1581,1605,1634,1654,1676,1707,1752,1840,1873,2045, 
2094 

OAR 436-35-310(4) ( c ) 832 ,1000,1032 ,1070,1084,1093,1158,1161,1164, 
1252,1275,1297,1513,1544,1581,1605,1654,1676,1683 ,1707 ,17 52,1840,1873,1876, 
2045,2094 

OAR 436-35-310(4) (d) 1000,1032,1070,1084,1161,1164,1275,1297, 
1340,1513,1581,1605,1654,1676,1707,1752,1840,1873,1876,2039,2045,2094 

OAR 436-35-320 1029,1840 
OAR 436-35-320(1) 1164,1275 
OAR 436-35-320(1) (a) 832,97 5,1016,1018,1029,1093,1151,1161,1164, 
1179,1200,1228,1373,1513,1561,1565,1581,1605,1635,1702,1804,1824,202 5,2039.2062 
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. . . 1032,1544,1816,1950 
OAR 436-35-320(4) . . . 1315,1544,1668,1676,1787,1824,1876,2120 
OAR 436-35-330 . . . 1544 
OAR 4 3 6 - 3 5 - 3 3 0 ( l ) t h r u ( 8 ) .. . . . 1605,1707,1816 

. . . 1032,1179,1605,1707,1816 
OAR 436-35-330(10) . . . 1032,1605,1707,1816 
OAR 436-35-330(11) . . . 1605,1707,1816 
OAR 436-35-330(12) .... . . . 1605,1707,1816 
OAR 436-35-330(13) . . . 1707,1816 
OAR 436-35-330(14) .... . . . 1032,1605,1816 
OAR 436-35-330(15) t h r u (19) . . . 1707 
OAR 436-35-335(13) . . . 1179 

. . . 1179 

. . . 1876 
, , , 1804 
. . . 1029 

OAR 4 3 6 - 3 5 - 3 5 0 ( 1 ) ( a ) .. ,..1161,1164 
OAR 4 3 6 - 3 5 - 3 5 0 ( 1 ) ( b ) .. , , , 1164 
OAR 4 3 6 - 3 5 - 3 5 0 ( 1 ) ( c ) . . . 1161 

, 467,925,1029,1045,1081,1093,1126,1200,1228, 
1275,1297,1315,1340, 1516, 1544, 1565,1581,1602,1638,1804,1840,2001,2045 

OAR 436-35-350(3) . , . 467,1126,1161,1200,1228,1297,1840 
OAR 436-35-350(4) . . . 467,1934,2062 
OAR 436-35-350(5) . . . 467 

. . . 1126 
OAR 436-35-360 . . . 1000,1084,1223,1544,1565,1804,1824 
OAR 436-35-360(1) . . . 1070 
OAR 436-35-360(2) . , . 1070,1081,1161,1297,1513,1544,1840,2094 
OAR 436-35-360(3) , . . 925,1070,1081,1161,1297,1513,1544,1840 
OAR 436-35-360(4) . . . 925,1070,1081,1161,1200,1297,1513,1544,1840 

. . . 1070,1081,1161,1297,1513,1544,1840 
, , . 832,925,1000,1019,1045,1070,1093,1137,1161, 

1164,1228,1513,1544, 1565, 1638, 1676,1876,1934,2045,2062 
OAR 436-35-360(7) . . . 832,925,1019,1045,1070,1093,1161,1164,1228, 

1513,1544,1565,1787, 1824, 1876, 1934,2039,2045,2062 
OAR 436-35-360(8) . . . 1019,1045,1070,1093,1161,1164,1513,1544, 

1565,1787,1876,1934, 2039, 2045, 2062 
OAR 436-35-360(9) . . . 925,1019,1070,1093,1161,1164,1513,1544,1565 

1787,2062 
. . . 832,925,1093,1137,1161,1164,1200,1228,1565, 

1787,1876,1934,2039, 2062 
. . . 925,1084,1093,1137,1158,1161,1164,1200,1228 

1297,1561,1581,1638, 1816, 1824, 1840,1934 
OAR 436-35-380 . . . 1544 
OAR 4 3 6 - 3 5 - 3 9 0 ( 7 ) ( b ) .. . . . 2085 
OAR 436-35-395 . . . 1654 
OAR 436-35-400(1) . . . 1950,2039 

. , , 1315,1834,2025 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) .. , , 1834 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) .. , , 1834 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) ( B ) . . . 1315,1752 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) ( F ) . , . 1834 
OAR 436-35-410(4) . . . 1804 

. . . 1377 
OAR 436-35-440 . , . 1252 

676 
676 

OAR 436-50-008 ... 676 *Bold Page = C o u r t Case* 
. . . 676 
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OAR 436-50-020 
OAR 436-50-040 [2) 
OAR 436-50-040 (2) (a) 
OAR 436-54-232 1) 
OAR 436-54-320 
OAR 436-57-001 e t 
OAR 436-57-130 [6) 
OAR 436-60-005 [1) 
OAR 436-60-005 [9) 
OAR 436-60-015 [2) 
OAR 436-60-020 
OAR 436-60-020 o) 441 
OAR 436-60-020 (2) 
OAR 436-60-020 (4) 177,441,521,917 
OAR 436-60-020 (4) (a) 
OAR 436-60-020 (4) (b) 
OAR 436-60-020 (4) ( c ) 
OAR 436-60-020 (4) (1) 
OAR 436-60-020 (7) 
OAR 436-60-020 [7) (a) 869,1016,1659 
OAR 436-60-020 (7) ( c ) 
OAR 436-60-020 (7) ( i ) 
OAR 436-60-020 (7) ( j ) 1302,1766 
OAR 436-60-030 2098 
OAR 436-60-030 (1) 425,499,1715,1955 
OAR 436-60-030 [2) 
OAR 436-60-030 (3) 425,499,812,1715,1955 
OAR 436-60-030 [4) (a) 
OAR 436-60-030 (5) 
OAR 436-60-030 [5) (<=) 
OAR 436-60-030 [6) 
OAR 436-60-030 [6) (a) 
OAR 436-60-030 (6) (b) 
OAR 436-60-050 [2) 1053 
OAR 436-60-050 [4) 
OAR 436-60-050 (5) 828,1522 
OAR 436-60-070 
OAR 436-60-070* 2) 
OAR 436-60-090 
OAR 436-60-090 6) 
OAR 436-60-090( 6) (d) 
OAR 436-60-090* 6) (h) 
OAR 436-60-105 
OAR 436-60-110 
OAR 436-60-1101 1) 
OAR 436-60-1101 4) 
OAR 436-60-140 
OAR 436-60-140| 4) 
OAR 436-60-145 
OAR 436-60-145* 1) 
OAR 436-60-1451 3) 
OAR 436-60-150* 3) 
OAR 436-60-150* 3) (b) 
OAR 436-60-150* 3) (e) 
OAR 436-60-150 4) 
OAR 436-60-150 [5) (b) 
OAR 436-60-170 
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OAR 436-60-170(2) 1524 
OAR 436-60-180 25,90,363,495,935,1747 
OAR 436-60-180(4) 676 
OAR 436-60-180(5) 
OAR 436-60-180(11) 676 
OAR 436-60-180(14) 25,606 
OAR 436-60-190(2) 676 
OAR 436-60-190(4) 676 
OAR 436-60-200 676 
OAR 213 
OAR 436-61-151(5) 213 
OAR 436-61-151(9) 213 
OAR 436-61-151(10) 213 
OAR 436-65-530(7) 1370 
OAR 4 3 6 - 6 5 - 5 3 0 ( 7 ) ( a ) 1370 
OAR 4 3 6 - 6 5 - 5 3 0 ( 7 ) ( b ) 1370 
OAR 436-65-555(8) 1370 
OAR 1995 
OAR 436-69-801(4) 1850 
OAR 436-80-030 370 
OAR 436-80-050 211 
OAR 436-80-050(2) 211 
OAR 436-80-060 527 
OAR 4 3 6 - 8 0 - 0 6 0 ( 1 ) ( d ) 1247,1411 
OAR 436-80-070 48 
OAR 436-80-070(1) 1789 
OAR 436-80-070(3) 1789 
OAR 436-80-070(4) 
OAR 436-110-005(6) 1177 
OAR 436-120-050 209 
OAR 436-120-085(10) 507 
OAR 436-120-090(7) 1688 
OAR 209 
OAR 436-120-100(4) 409 
OAR 4 3 6 - 1 2 0 - 1 4 0 ( 1 ) ( d ) 507 
OAR 436-120-230(2) 1896 
OAR 437-80-015(3) 1402 
OAR 437-80-015(4) 1402 
OAR 437-80-035(2) 1402 
OAR 
OAR 438-05-035 835 
OAR 438-05-037 1026 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) 454,509,1052,1356 
OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( a ) 509,1684 
OAR 4 3 8 - 0 5 - 0 4 6 ( 2 ) ( b ) 509 
OAR 438-05-055 1026,1850 
OAR 438-05-065 1183 
OAR 438-05-075 1120 
OAR 438-06-031 244,477,617,618,1026,1300,1798 
OAR 1969 
OAR 438-06-065(1) 363,1156 
OAR 438-06-065(2) 1156 
OAR 438-06-070 
OAR 438-06-071 

1133,1240,1332,1349,1863,2072 
OAR 438-06-081 196,420,443,579,621,783,848,965,1235,1240, 

1349,2072 
OAR 438-06-081(2) 196 
OAR 438-06-085 2072 
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OAR 438-06-091 1171,1186,1235 
OAR 438-06-091(3) 865 
OAR 438-06-091(4) 848 
OAR 438-07-005 715 
OAR 438-07-005(3) 485,651,938,1884 
OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) 123 
OAR 438-07-005(4) 123,715 
OAR 438-07-005(5) 1061 
OAR 438-07-015 w 522,549,785, 1171, 1763, 1845, 1855 
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